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LICENTIOUSLY  —  LICENTIOUSNESS.  (See  also  the  title  Lewd  and  Las- 
civious Cohabitation  and  Conduct,  vol.  18,  p.  841.)  —  Licentiously  means 
in  a  licentious  manner;  freely;  loosely;  dissolutely.1 

LICITATION.  —  By  licitation  is  meant  an  act  by  which  the  coheirs  or  other 
coproprietors  of  a  thing  by  undivided  interests  put  it  up  at  auction  among 
themselves  in  order  that  it  shall  be  adjudged  to  belong  wholly  to  him  offering 
the  most  and  bidding  last,  under  a  charge  upon  such  last  bidder  to  pay  to  each 
of  his  coproprietors  a  part  in  the  price  equal  to  the  undivided  interest  which 
each  of  the  said  coproprietors  had  in  the  property  offered  previous  to  the 
adjudication.  This  licitation  is  not  a  sale,  and  the  heir  to  whom  the  property 
is  adjudicated  is  thought  to  hold  directly  from  the  intestate.3 

LICK.  —  See  note  3. 

LIE  —  LYING.  —  Telling  a  bare,  naked  lie  is  saying  a  thing  which  is  false, 
knowing  or  not  knowing  it  to  be  so,  and  without  any  design  to  injure,  cheat, 
or  deceive  another  person.  Every  deceit  comprehends  a  lie  ;  but  a  deceit  is 
more  than  a  lie,  on  account  of  the  view  with  which  it  is  practiced,  its  being 
coupled  with  some  dealing,  and  the  injury  which  it  is  calculated  to  occasion, 
and  does  occasion,  to  another  person.4  For  other  meanings  of  the  words  see 
note  5. 


1.  State  v.  Lawrence,  19  Neb.  314. 
Licentiousness  Equivalent  to  Lewdness.  —  In 

Holton  v.  Slate,  28  Fla.  309,  it  was  said  that 
the  "  term  licentiousness  is  technically  defined' 
in  2d  Abbott's  Law  Dictionary  as  being 
equivalent  to  '  lewdness.'  " 

2.  Licitation.  (See  also  the  titles  Legacies 
and  Devises,  vol.  18,  p.  704;  Partition.)  — 
Hache  v.  Ayraud,  14  La.  Ann.  175,  quoting 
Pothier.  See  also  The  Ship  Annie  H.  Smith, 
10  Ben.  (U.  S.)  no. 

3.  Salt  Lick — Salt  Spring. — "These  terms 
seemed  to  be  used  in  the  Acts  of  Congress  as 
synonymous."  Indiana  v.  .Miller,  3  McLean 
(U.  S.)  154. 

4.  Lie  and  Deceit.  —  Pasley  v.  Freeman,  3  T. 
R.  56.  See  also  Benton  v.  Pratt,  2  Wend.  (N. 
Y.)  389.  And  see  the  titles  False  Pretenses 
and  Cheats,  vol.  12,  pp.  798,  801;  Fraud  and 
Deceit,  vol.  14,  p.  137. 

5.  Lie  —  Incorporeal  Hereditament.  —  A  right 
of  way  may  be  said  to  lie  in  the  county  where 
it  exists  or  is  exercisable.  Hays  v.  Richard- 
son, 1  Gill  &  J.  (Md.)  380. 

No  Action  "  8hall  Lie  or  Be  Maintained."  —  A 
statute  provided  that  no  action  of  tort  should 
lie  or  be  maintained  against  the  city  unless  a 
statement  of  the  wrong  and  damages  com- 
plained of  should  be  presented  to  the  common 
19  C.  of  L.— 1 


council  within  a  certain  time.  In  construing 
this  statute  the  court  said:  "  As  observed, 
that  section  declares  that  no  such  action  '  shall 
lie  or  be  maintained  '  unless  such  notice  be 
given  and  such  claim  presented  wilhin  ihe 
time  mentioned.  In  other  words,  the  section 
makes  the  giving  of  such  notice  and  the 
presentation  of  such  claim  a  condition  prece- 
dent, not  only  to  the  maintenance  of  such 
an  action,  but  to  the  commencement  of  such 
an  action."    Sieltz  v.  Wausau,  88  Wis.  621. 

Lying  About.  — An  owner  is  liable  to  a  pen- 
alty for  cattle  found  "  lying  about  "  any  high- 
way, notwithstanding  they  are  under  the 
control  of  a  keeper  at  the  lime.  Lawrence  v. 
King,  L.  R.  3  Q.  B.  345,  Blackburn,  J.,  say- 
ing: "  I  think  if  cattle  driven  along  a  highway 
were  to  lie  down  for  a  short  time,  and  then 
were  driven  on  again,  they  could  not  be  said 
to  be  found  lying  about  the  highway.  Neither 
would  it  be  an  offense  if  a  right  of  pasture  was 
claimed  on  the  side  of  the  road,  and  cattle 
were,  in  the  care  of  a  person,  feeding  on  the 
roadside  in  the  exercise  of  the  right  of  pastuie." 

Lying  at  Anchor.  —  See  Anchor,  vol.  2,  p. 
321. 

Lying  at  a  Wharf.  —  A  vessel  floating  in  the 
dock  of  any  wharf,  though  moved  to  a  differ- 
ent wharf,  must  be  considered,  with  regard  to 
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LIEGE. 


Definition. 


LIEGE.  —  See  note  I. 

wharfage  dues,  as  lying  at  the  former  wharf. 
Dewees  v.  Adger,  2  McCord  L.  (S.  Car.)  105. 

"Lying  Days."  —  Under  a  charter-party  the 
charterers  were  to  load  and  discharge  "  as 
fast  as  the  steamer  can  work,  but  a  minimum 
of  seven  days  to  be  allowed  merchants,  and 
ten  days  on  demurrage  over  and  above  the 
said  lying  days  at  twenty -five  pounds  per 
day."  It  was  held  that  from  the  context  lying 
days  meant  "  working  "  and  not  "  running  " 
days,  and  consequently  that  Sunday  was  not 
to  be  counted.  Commercial  Steamship  Co.  v. 
Boulton,  L.  R.  10  Q.  B.  346.  See  also  the  titles 
Contracts  of  Affreightment  and  Charter- 
parties,  vol.  7,  p.  181;  Demurrage,  vol.  9, 
p.  220. 

Lying  in  Wait.  —  See  also  the  title  Murder 
and  Manslaughter. 

Lying  in  wait  is  being  in  ambush  for  the 
purposeof  murdering  another.  Bouv.  L.  Diet. 
See  also  State  v.  Kilgore,  70  Mo.  556. 

In  Burgess  v.  Com.,  2  Va.  Cas.  488,  it  was 
said:  "  We  take  the  expression  '  lying  in 
wait '  not  merely  to  mean  his  concealing  him- 
self in  the  path  of  his  intended  victim  for  the 
purpose  of  killing  him,  but  the  deliberately 
and  premeditatedly  seeking  an  occasion  to 
effect  the  deadly  purpose." 

In  Com.  v.  Jones,  1  Leigh  (Va.)  611,  it  was 
said:  ''  Lying  in  wait  may  be  with  a  view  1.0 
great  injury,  abuse,  and  bodily  harm,  without 
the  settled  purpose  to  kill." 

"  If  it  be  proved  that  the  killing  was  of  such 
character  that  under  ordinary  circumstances 
it  would  have  been  murder  at  common  law, 
and  the  fact  of  lying  in  wait  exist,  that  fact 
will  make  it  a  case  of  murder  in  the  first  de- 


gree." Riley  v.  State,  9  Humph.  (Tenn.)  660. 
See  also  Slate  v.  Abbott,  8  W.  Va.  741. 

That  lying  in  wait  implies  malice,  see  State 
v.  Abbott,  8  W.  Va.  741,  and  the  cases  cited 
above. 

In  People  v.  Miles,  55  Cal.  207,  it  was  held 
that  the  term  "  concealed  "  is  not  synonymous 
with  "  lying  in  wait." 

The  Words  "Lying  On"  in  an  instrument, 
"  in  the  description  of  the  metes  and  bounds 
and  location  of  land,  *  *  *  import  in  law, 
as  well  as  in  fact,  that  it  extends  to  and 
borders  upon  the  boundary  designated  in  the 
description."  Carson  v.  Doe,  4  Houst.  (Del.) 
337.  See  generally  the  title  Boundaries,  vol. 
4,  P-  756. 

"Lying  Up."  —  Where  a  vessel  was  insured 
against  perils  "  on  said  trip  or  voyage,  or 
while  lying  up  as  aforesaid,"  a  loss  occurring 
while  she  was  being  towed  in  the  harbor  was 
held  to  be  within  the  risk  contemplated. 
Dows  v.  Howard  Ins.  Co.,  5  Robt.  (N.  Y.)  473. 
See  also  the  title  Marine  Insurance, post, 

1.  Liege.  — "  Among  lawyers,  *  *  *  by 
the  term  liege  subject  is  generally  understood 
a  natural  born  subject,  as  appears  by  Co.  Litt. 
I2Q(7,  and  the  marginal  note  in  2  Inst.  742. 
And  this  is  the  sense  in  which  I  take  it  to 
be  used  in  the  charter."  Tilghman,  C.  J.,  in 
Com.  v.  Woelper,  3  S.  &  R.  (Pa.)  34. 

In  Ferguson  v.  Carnochan,  26  Sc.  L.  Rep. 
624,  it  was  held  that  the  words  "  to  the  alarm 
of  the  lieges,"  in  a  charge  of  breach  of  the 
peace,  meant  that  what  was  alleged  "  was 
likely  to  alarm  ordinary  people,  and  if  con- 
tinued might  cause  serious  disturbance  to  the 
community." 
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(5)  Transfer  of  Possession  to   Owner  under  Agreement  for 

Retention  of  Lien,  27. 

(6)  Lien  Not  Determined  by  Involuntary  Surrender  of  Possession, 

27. 

(7)  Surrender  of  Part  of  Property,  28. 

(a)  Where   Property   Was   Delivered  under   a  Single 
Contract,  28. 

(Jy)  Where   Property     Was   Delivered  under  Separate 
Contracts,  28. 

(8)  Lien  Not  Revived  by  Subsequently  Acquired  Possession,  28. 

b.  By  Express  Agreement,  28. 

c.  By  Acts  or  Agreements  Lnconsistent  with  Lien,  28. 

(1)  ///  General,  28. 

(2)  Inconsistent  Agreements  as  to  Time  or  Mode  of  Payment, 

28. 

(3)  Agreement  for  Retention  of  Lien  to  a  Specified  Extent,  29. 

d.  By  Taking  Other  Security,  29. 

(1)  General  Rule,  29. 

(2)  Taking  Note  or  Other  Personal  Security  of  Debtor,  29. 

(3)  Taking  Security  of  Third  Person,  30. 

(4)  Taking  Mortgage  or  Pledge,  30. 

(5)  Taking  Security  Payable  at  a  Distant  Day,  31. 

e.  By  Ref  usal  to  Deliver  Property  upon  Grounds  Other  than  Lien, 

(1)  Ln  General,  31. 

(2)  Denial  of  Owner  s  Title,  or  Claim  of  Title  in  Lienholder, 

3i- 

(3)  Unqualified  Refusal  to  Deliver  Property  Without  Claiming 

Lien,  31. 

(4)  Claim  of  General  Lien  by  Particular  Lienholder,  32. 
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f.  Common-law  Lien  Waived  by  Perfecting  Claim  to  Statutory  Lieny 

32- 

g.  Mingling  Secured  rvith  Unsecured  Claims,  32. 

h.  Conversion  of  the  Property,  32. 

2.  Payment,  32. 

a.  Rule  Stated,  32. 

b.  When  Debtor' s  Note  Will  Constitute  Payment,  32. 

c.  Effect  of  Receipt  in  Full,  33. 

3.  Tender,  33. 

4.  Merger,  34. 

5.  Destruction  of  Property  upon  Which  Lien  Exists,  34. 

6.  Owner's  Bankruptcy  Does  Not  Determine  Lien,  34. 

7.  One  Fraudulently  Preventing  Discharge  of  Lien  Cannot  Assert  It,  34. 

8.  Restoration  of  Liens  in  Equity,  34. 

XI.  Enforcement  of  Liens,  34. 

1.  Common-law  Liens,  34. 

a.  No  Right  of  Sale,  34. 

b.  Liability  for  Unauthorized  Sale —  Owner  s  Rights,  35. 

c.  Remedy  of  Lienholder  Where  Property  Ls  Wrongfully  Taken  by 

Third  Party,  35. 

2.  Statutory  Liens,  35. 

3.  Equitable  Liens,  36. 

a.  Enforceable  Only  in  Equity,  36. 

b.  Mode  of  Enforcing,  36. 

c.  Against  Whom  Enforceable,  36. 
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vol.  2,  pp.  437,  456;  ARBITRA  TLON  AND  AWARD,  vol.  2,  pp.  702,  805; 
ARCHITECTS,  vol.  2,  p.  823;  ASSIGNMENTS  FOR  THE  BENE- 
FIT OF  CREDITORS,  vol.  3,  p.  99;  ATTACHMENT,  vol.  3,  p.  216; 
ATTORNEY  AND  CLLENT,  vol.  3,  p.  447;  AUCTLONS  AND  AUC- 
"  TLONEERS,  vol.  3,  pp.  495,  502,  513;  BAGGAGE,  vol.  3,  p.  545;  BANES 
AND  BANKLNG,  vol.  3,  p.  835;  BOOM  COMPANLES,  vol.  4,  p.  714; 
BOTTOMRY  AND  RESPONDENTLA,  vol.  4,  p.  748;  BULLDLNG 
AND  LOAN  ASSOCLATLONS,  vol.  4,  p.  1032;  CARRIERS  OF  GOODS, 
vol.  5,  p.  399;  CEMETERIES,  vol.  5,  p.  796;  CHATTEL  MORTGAGES, 
vol.  5,  p.  997;  CONNECTLNG  CARRLERS,  vol.  6,  p.  660;  CONSIDER- 
ATION, vol.  6,  pp.  733,  736;  CONSOLLDATLON  OF  CORPORATIONS, 
vol.  6,  p.  822;  CONTRACTS  OF  AFFREIGHTMENT  AND  CHARTER 
PARTIES,  vol.  7,  p.  266;  CONTRACTS  OF  HIRE,  vol.  7,  pp.  317, 
323;  CONTRIBUTION  AND  EXONERATION,  vol.  7,  p.  376; 
CROPS,  vol.  8,  pp.  321,  327;  DEBENTURES,  vol.  8,  p.  961;  DEL 
CREDERE  AGENCY,  vol.  9,  p.  185;  DEMURRAGE,  vol.  9,  p.  269; 
DEPOSIT,  vol.  9,  p.  285;  DIVIDENDS,  vol.  9,  p.  691;  DOWER,  vol.  10, 
pp.  r4o,  145;  EMINENT  DOMAIN,  vol.  10,  p.  1195;  EQUITABLE 
MORTGAGES,  vol.  11,  p.  122;  EXECUTIONS,  vol.  11,  p.  604;  EXEMP- 
TIONS (FROM  EXECUTION),  vol.  12,  pp.  181,  187;  FACTORS  OR 
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p.  548;  INSOLVENCY  AND  BANKRUPTCY,  vol.  16,  pp.  639,  774; 
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TENANT,  vol.  18,  p.  149;  LEASES,  vol.  18,  p.  593;  LLVERY-STABLE 
KEEPERS,  post ;  LOGS  AND  LUMBER,  post ;  MARITIME  LIENS, 
post;  MARSHALING  ASSETS,  post ;  MECHANICS'  LIENS j  MORT- 
GAGES; VENDORS'  LLENS. 


1.  Scope  of  Title.  —  It  is  the  design  of  this  article  in  the  main  to  treat  the 
subject  of  liens  in  a  broad  and  general  way.  A  specific  treatment  of  the  vari- 
ous kinds  of  common-law,  equitable,  and  statutory  liens  will  be  found  under 
other  titles  in  this  work.  References  to  some  of  these  titles  will  be  found  in 
the  table  of  cross-references  at  the  beginning  of  this  article,  but  for  the  sake 
of  greater  convenience,  considering  the  number  of  such  cross-references 
required,  a  number  of  them  have  been  placed  in  appropriate  places  in  the 
notes. 

II.  Definition.  —  "  Lien  "  isaterm  of  very  large  and  comprehensive  signifi- 
cation. In  its  widest  sense  it  maybe  defined  to  be  a  hold  or  claim  which  one 
person  has  upon  the  property  of  another  as  a  security  for  some  debt  or  charge.1 
But  it  never  imports  more  than  security;  it  confers  no  right  of  property.2 

The  Right  of  Prior  Payment  does  not  of  itself  constitute  a  lien.3 

III.  Liens  Distinguished  from  Other  Securities  and  Charges  —  1.  Liens 
and  Mortgages.  —  A  mortgage  is  sometimes  called  a  lien  for  a  debt,  but,  as  has 
been  previously  stated,  a  lien  confers  no  right  of  property,4  and  not  even  a 
right  of  action  for  the  thing  upon  which  it  attaches.  By  a  mortgage,  on  the 
other  hand,  the  property  itself  is  transferred  as  security  for  the  debt.  This 
must  be  admitted  to  be  true  at  law,  and  it  is  equally  true  in  equity,  for  equity 
in  this  respect  follows  the  law.  It  does  not  consider  the  estate  of  the  mort- 
gagee as  defeated  and  reduced  to  a  mere  lien,  but  treats  it  as  a  trust  estate, 
and,  according  to  the  intention  of  the  parties,  as  a  qualified  estate  and  security. 
When  the  debt  is  discharged  there  is  a  resulting  trust  for  the  mortgagor.  It 
is,  therefore,  only  in  a  loose  and  general  sense  that  a  mortgage  is  sometimes 
called  a  lien,  and  then  only  by  way  of  contrast  to  an  estate  absolute  and 
indefeasible.5 

2.  Liens  and  Pledges.  —  Alien  is  also  distinguishable  from  a  pledge.  In 
the  case  of  a  pledge  a  special  property  in  the  thing  pledged  passes  to  the 
pledgee,  with  the  power  to  sell  it  upon  default  in  payment  of  the  debt.6  No 


1.  Term  Denned.  —  2  Bouv.  Law  Diet.  226; 
Sullivan  v.  Portland,  etc.,  R.  Co.,  4  Cliff.  (U. 
S.)  225;  Mobile  Bldg.,  etc.,  Assoc.  v.  Robert- 
son, 65  Ala.  382;  Donald  v.  Hewitt,  33  Ala. 
534,  73  Am.  Dec.  431;  Bidwell  v.  Whitaker,  1 
Mich.  469;  Sessions  v.  Irwin,  8  Neb.  5;  Hardy 
v.  Norfolk  Mfg.  Co.,  80  Va.  418. 

2.  Mobile  Bldg.,  etc.,  Assoc.  v.  Robertson, 
65  Ala.  382. 

Other  Definitions.  —  The  term  "  lien  "  signi- 
fies an  obligation,  tie,  or  claim,  annexed  to 
or  attaching  upon  property,  without  satisfy- 
ing which  such  property  cannot  be  demanded 
by  its  owner.  Ridgely  v.  Iglehart,  3  Bland 
(Md.)  540.  See  also  Stephani  v.  Catholic 
Bishop,  2  111.  App.  253;  the  opinion  of  Taylor, 
C.  J.,  in  Green  v.  Johnson,  2  Hawks  (9  N. 
Car.)  310,  11  Am.  Dec.  763;  Roberts  v.  Jacks, 
31  Ark.  597,  25  Am.  Rep.  584. 

A  lien  is  a  qualified  right  which  in  certain 
cases  may  be  exercised  over  the  property  of 
another.  Lickbarrow  v.  Mason,  6  East  20, 
note;  Anderson  v.  State,  23  Miss.  459;  Stew- 
art v.  Flowers,  44  Miss.  513,  7  Am.  Rep.  707. 
See  also  Hollingsworth  v.  Dow,  19  Pick.  (Mass.) 
228.  • 

A  lien  is  not  the  result  of  any  form  of  ex- 
pression, but  the  name  given  to  a  right,  and 


what  creates  the  right  produces  the  lien. 
Houston,  etc.,  R.  Co.  v.  Bremond,  66  Tex.  163. 

3.  Right  of  Prior  Payment  Not  a  Lien.  — 
Anderson  v.  State,  23  Miss.  459.  See  also  U. 
S.  v.  Fisher,  2  Cranch  (U.  S.)  358;  U.  S.  v. 
Hooe,  3  Cranch  (U.  S.)  73;  Brent  v.  Washing- 
ton Bank,  10  Pet.(U.  S.)  596;  Conard  v.  Atlantic 
Ins.  Co.,  1  Pet.  (U.  S.)  3S6;  Ridgely  v.  Igle- 
hart, 3  Bland  (Md.)  540. 

4.  See  supra,  this  title,  Definition. 

5.  Liens  and  Mortgages  Distinguished.  —  Wil- 
son v.  Heather,  5  Taunt.  642,  1  E.  C.  L.  218; 
Conard  p.  Atlantic  Ins.  Co.,  1  Pet.  (U.  S.) 
441;  Ex  p.  Foster,  2  Story  (U.  S.)  147.  And 
see  the  title  Mortgages. 

6.  Liens  and  Fledges  Distinguished.  —  Wilson 
v.  Heather,  5  Taunt.  642,  1  E.  C.  L.  21S: 
Pothonier  v.  Dawson,  Holt  N.  P.  383,  3  E. 
C.  L.  154;  Johnson  v.  Stear,  15  C.  B.  N.  S. 
330,  109  E.  C.  L.  330,  33  L.  J.  C.  PI.  130; 
Donald  v.  Suckling,  L.  R.  1  Q.  B.  585;  Thames 
Iron  Works  Co.  v.  Patent  Derrick  Co.,  1 
Johns.  &  H.  93;  Ex  p.  Foster,  2  Story  (U.  S.) 
147;  Doane  v.  Russell,  3  Gray  (Mass.)  3S2; 
Parker  v.  Brancker,  22  Pick.  (Mass.)  40;  Hart 
v.  Ten  Eyck,  2  Johns.  Ch.  (N.  Y.)  100;  Cortel- 
you  v.  Lansing.  2  Cai.  Cas.  (N.  Y.)  200.  See 
the  title  Pledge  and  Collateral  Security. 
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such  power  to  sell  is  conferred  by  a  lien.1 

3.  Liens  and  Attachments  on  Mesne  Process.  —  An  attachment  upon  mesne 
process  is  constantly  spoken  of  in  the  reports  as  a  lien,  and  doubtless  it  is  so 
in  a  very  general  sense  of  the  term;  but  it  does  not  come  up  to  the  exact 
definition  or  meaning  of  a  lien  either  in  the  general  sense  of  the  common  law, 
or  in  that  of  the  maritime  law,  or  in  that  of  equity  jurisprudence.  Not  in 
that  of  the  common  law,  because  the  creditor  is  not  in  possession  of  the  prop- 
erty, but  it  is  in  custodia  legis,  if  personal  property ;  if  real  property,  it  is  not 
a  fixed  and  vested  charge,  but  it  is  a  contingent,  conditional  charge,  until  the 
judgment  and  levy.  Not  in  the  sense  of  the  maritime  law,  which  does  not 
recognize  or  enforce  any  claim  as  a  lien,  until  it  has  become  absolute,  fixed, 
and  vested.  Not  in  that  of  equity  jurisprudence,  for  there  a  lien  is  not  a  jus 
in  re,  or  a  jus  ad  rem;  it  is  but  a  charge  upon  the  thing,  and  then  only  when 
it  has  in  like  manner  become  absolute,  fixed,  and  vested.*  But  in  some  of 
the  United  States  an  attachment  on  mesne  process  is  a  statutory  lien.3 

IV.  Classification.  — ■  There  are  three  classes  of  liens,  or  three  sources  from 
which  they  are  derived :  (i)  common-law  liens,  (2)  equitable  liens,  and 
(3)  statutory  liens.    And  in  this  order  they  will  now  be  considered. 

V.  Common-Law  Liens  —  1.  In  General.  — A  lien  at  common  law  is  a  right 
in  one  man  to  retain  that  which  is  in  his  possession  belonging  to  another,  till 
certain  demands  of  him,  the  person  in  possession,  are  satisfied.4 

2.  Implied  Liens.  —  Strictly  speaking,  a  lien  at  common  law  is  one  that 
arises  by  implication  of  law  and  not  from  express  contract.5  It  is  founded 
upon  the  immemorial  recognition  of  the  common  law  of  a  right  to  it  in  particu- 
lar cases,6  or  it  may  result  from  the  established  usage  of  a  particular  trade.7 
Liens  are  also  implied  sometimes  from  the  mode  of  dealing  between  the 


1.  Thames  Iron  Works  Co.  v.  Patent  Derrick 
Co.,  1  Johns.  &  H.  93;  Pothonier  v  Dawson, 
Holt  N.  P.  383,  3  E.  C.  L.  154;  Leg  v. 
Evans,  6  M.  &  W.  36;  Donald  v.  Suckling,  L. 
R.  1  Q.  B.  585;  Jones  v.  Pearle,  1  Stra.  557; 
Buller,  J.,  in  Lickbarrow  v.  Mason,  6  East 
2i,  note;  Doane  v.  Russell,  3  Gray  (Mass.) 
382. 

2.  Liens  Distinguished  from  Attachments  on 
Mesne  Process.  —  Exp.  Foster,  2  Story  (U.  S.) 
143.  See  infra,  this  title,  V.  6.  d.  General  Char- 
acteristics and  Requisites  of  Common-law  Liens 
— Possession  Essential. 

3.  Peck  v.  Jenness,  7  How.  (U.  S.)  622; 
Kittredge  v.  Warren,  14  N.  H.  509. 

4.  Common-law  Lien  Defined  — ■  England.  — 
Hammonds  v.  Barclay,  2  Easl  227;  Gladstone 
v.  Birley,  2  Meriv.  401.  See  also  Wilson  v. 
Balfour,  2  Campb.  582;  Heyward  v.  Waring, 
4  Campb.  291;  Donald  v.  Suckling,  L.  R.  1  Q. 
B.  612. 

Canada.  —  Dempsey  v.  Carson,  11  U.  C.  C. 
P.  463. 

United  Stales.  —  U.  S.  v.  Barney,  3  Hughes 
(U.  S.)  545,  3  Am.  L,  J.  (Hall's)  128.  24  Fed. 
Cas.  No.  14,525;  Exp.  Foster,  2  Story  (U.  S.) 
131,  5  Law  Rep.  55;  Peck  v.  Jenness,  7  How. 
(U.  S.)  612;  The  Steamer  Raleigh,  2  Hughes 
(U.  S.)44- 

Alabama. — Mobile  BIdg.,  etc.,  Assoc.  v. 
Robertson,  65  Ala.  382;  Donald  v.  Hewitt,  33 
Ala.  534,  73  Am.  Dec.  431. 

Arkansas  — Roberts  v.  Jacks,  31  Ark.  597, 
25  Am.  Rep.  584;  Barnett  v.  Mason,  7  Ark. 
253;  Alexander  v.  Pardue,  30  Ark.  359. 

Connecticut.  —  Fishell  v.  Morris,  57  Conn. 
551- 


Massachusetls.  —  Doane  v.  Russell,  3  Gray 
(Mass.)  382.  See  also  Arnold  v.  Delano,  4 
Cush.  (Mass.)  33,  50  Am.  Dec.  754. 

Mississippi.  —  Stewart  v.  Flowers,  44  Miss. 
517,  7  Am.  Rep.  707. 

New  York.  —  Trust  v.  Pirsson,  1  Hilt.  (N. 
Y.)  292;  Johnson,  J.,  in  McCaffrey  v.  Wooden, 
62  Barb.  (N.  Y.)  31C;  Senator  Verplanck,  in 
McFarland  v.  Wheeler,  26  Wend.  (N.  Y.)  467. 

Ohio.  —  Jordan  v.  James,  5  Ohio  88. 

Texas.  —  Houston,  etc.,  R.  Co.  v.  Bremond, 
66  Tex.  162. 

Wisconsin.  —  Boorman  v.  Wisconsin  Rotary 
Engine  Co.,  36  Wis.  207. 

See  also  Cincinnati  Cooperage  Co.  v.  Wood- 
yard,  (Ky.  1900)  54  S.  W.  Rep.  831. 

5.  Common-law  Liens  Arise  by  Implication  of 
Law.  —  Cowell  v.  Simpson,  16  Ves.  Jr.  275; 
Gibbs,  C.  J.,  in  Wilson  v.  Heather,  5  Taunt. 
642,  1  E.  C.  L.  218;  Matter  of  Leith,  L.  R.  1 
P.  C.  304,  36  L.  J.  P.  C.  17,  15  W.  R.  34,  4 
Moo.  P.  C.  C.  N.  S.  158;  Gladstone  v.  Birley, 
2  Meriv.  404. 

6.  Lien  Founded  upon  Immemorial  Eecognition 
of  the  Common  Law.  —  Gladstone  v.  Birley,  2 
Meriv.  404;  Kirchner  v.  Venus,  12  Moo.  P.  C. 
361;  Trust  v.  Pirsson,  1  Hilt.  (N.  Y.)  292. 

7.  Lien  Resulting  from  Established  Usage  of 
Particular  Trade. —  Green  v.  Farmer,  4  Burr. 
2214;  Oppenheim  v.  Russell,  3  B.  &  P.  42; 
Richardson  v.  Goss,  3  B.  &  P.  119;  Rex  v. 
Humphery,  M'Clel.  &  Y.  173;  Sullivan  v. 
Portland,  etc.,  R.  Co.,  4  Cliff.  (U.  S.)  225;  Pin- 
ney  v.  Wells,  10  Conn.  104;  Lawrence  v. 
Slonington  Bank,  6  Conn.  528;  Jarvis  v. 
Rogers,  15  Mass.  389;  Trust  v.  Pirsson,  1  Hilt. 
(N.  Y.)  292. 
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parties.1  It  is  essential  to  the  existence  of  this  species  of  lien  that  the  rela- 
tion of  debtor  and  creditor  exist  between  the  parties,  so  that  the  lienholder 
could  maintain  a  suit  at  law  for  the  debt  or  duty  which  gives  rise  to  the  lien, 
in  case  of  his  losing  possession  of  the  thing  subject  to  the  lien.  2 

3.  Liens  Created  by  Express  Contract.  —  A  lien  may  be  created  by  express 
contract,3  and  where  it  is  so  created  in  a  case  where  a  lien  by  implication  of 
law  would  otherwise  exist,  the  express  agreement  will  exclude  the  implied  lien 
and  will  limit  the  rights  of  the  parties.4  But  if  the  lien  cannot  attach  under 
the  express  contract,  by  reason  of  the  failure  of  the  owner  of  the  property  to 
perform  his  part  of  the  agreement,  the  lien  by  implication  of  law  will  arise 
notwithstanding  the  express  contract.5  Contract  liens  depend  upon  the  terms 
of  the  contract.0  The  particular  provisions  of  certain  contracts  have  been 
construed  by  the  courts  to  determine  whether  they  created  a  lien.7 

4.  Particular  Liens  —  a.  In  General.  — -  A  particular  lien  is  a  right  to 
retain  the  property  of  another  on  account  of  labor  employed  or  money 
expended  on  that  specific  property.8  Such  liens  are  favored  in  law.9  Particu- 
lar liens  may  arise  by  implication  of  law,10  by  the  usage  of  a  trade,"  or  by 
express  contract.13 

b.  Implied  Lien  for  Services.  —  It  is  a  principle  of  the  common  law 
that  every  man  who  has  lawful  possession  of  a  chattel  upon  which  he  has 
expended  his  money,  labor,  or  skill,  at  the  request  of  its  owner,  thereby 
enhancing  its  value,  may  detain  it  as  security  for  his  debt.  This  right  extends 
to  all  such  manufacturers,  tradesmen,  and  laborers,  as  receive  chattels  for  the 
purpose  of  repairing  or  otherwise  improving  their  condition. 13  Upon  the  same 


1.  Liens  Implied  from  Mode  of  Dealing  Between 
the  Parties.  —  Green  v.  Farmer,  4  Burr.  2214: 
Sullivan  v.  Portland,  etc.,  R.  Co.,  4  Cliff.  (U. 
S.)  225;  Lawrence  v.  Stonington  Bank,  6 
Conn.  528;  Jarvis  v.  Rogers,  15  Mass.  389; 
Trust  v.  Pirsson,  1  Hilt.  (N.  Y.)  292;  Cum- 
mings  v.  Harris,  3  Vt.  244. 

2.  Relationship  of  Debtor  and  Creditor  Essential 
to  Existence  of  Lien.  —  U.  S.  v.  Barney,  3 
Hughes  (U.  S.)  545,  3  Am.  L.  J.  (Hall's)  128,  2 
Wheel.  Crim.  (N.  Y.)  513;  Filch  v.  Newberry, 
1  Dougl.  (Mich.)  1,  40  Am.  Dec.  33. 

3.  Liens  by  Express  Contract.  —  Kirchner  v. 
Venus,  12  Moo.  P.  C.  361:  Sullivan  v.  Port- 
land, etc.,  R.  Co.,  4  Cliff.  (U.  S.)  225;  Means 
v.  Randall  Bank,  146  U.  S.  620;  Lawrence  v. 
Stonington  Bank,  6  Conn.  528;  Chicago,  etc., 
R.  Co.  v.  Jenkins,  103  111  5S8;  Usher  v.  Flood, 
(Ky.  1S91)  17  S.  W.  Rep.  132;  Jarvis  7'.  Rogers, 
15  Mass.  3S9;  Shaw  v.  Bradley,  59  Mich.  199; 
Trust  v.  Pirsson,  1  Hilt.  (N.  Y.)  292.  See  also 
Gladstone  v.  Birley,  2  Meriv.  401. 

4.  Express  Contract  Excludes  the  Implied  Lien. 
—  Matter  of  Leith,  L.  R.  I  P.  C.  296;  Walker 
v.  Birch,  6  T.  R.  258;  U.  S.  v.  Barney,  3 
Hughes  (U.  S.)  54s,  24  Fed.  Cas.  No.  14,525; 
Cum  mings  v.  Harris,  3  Vt.  245. 

5.  Mount  v.  Williams,  11  Wend.  (N.  Y.)  77. 

6.  Sullivan  v.  Portland,  etc.,  R.  Co.,  4  Cliff. 
(U.  S.)  225. 

7.  Contracts  Construed  to  Determine  Whether 
They  Created  a  Lien. —  Wright  v,  Kentucky, 
etc.,  R.  Co.,  117  U.  S.  72;  Roberts  v.  Jacks,  31 
Ark.  597,  25  Am.  Rep.  584;  King  v.  Indian 
Orchard  Canal  Co.,  11  Cush.  (Mass.)  231. 

8.  Particular  Lien  Defined.  —  2  Bouv.  Law 
Diet.  227;  Heath,  J.,  in  Houghton  r\  Matthews, 
3  B.  &  P.  494;  Fishel!  v.  Morris,  57  Conn.  551; 
Steininan  v.  Wilkins,  7  W.  &  S.  (Pa.)  466,  42 
Am.  Dec.  254;  Hutchins  v.  Olcutt,  4  Vt.  549, 
24  Am.  Dec.  634. 


9.  Houghton  v.  Matthews,  3  B.  &  P.  492. 

10.  How  Particular  Liens  May  Arise.  —  Ex  p. 
Ockenden,  1  Atk.  235:  Hutchins  v.  Olcutl.  4 
Vt.  549,  54  Am.  Dec.  634.  And  see  infra,  this 
subdivision,  Implied  Lien  for  Services. 

11.  Ex  p.  Ockenden,  1  Atk.  235. 

12.  Exp.  Ockenden,  1  Atk.  235. 

13.  Lien  for  Services  —  England. —  Metcalf's 
Yelv.  67,  e,  /;  Scarfe  Morgan,  4  M.  &  W. 
2S1;  Jacksan  v.  Cummins,  5  M.  &  VV.  342; 
Gibbs,  C.  J.,  in  Wilson  v.  Heather,  5  Taunt. 
642,  1  E.  C.  L.  218;  Ex  p.  Deeze.  1  Atk.  228; 
Ex  p.  Ockenden,  I  Atk.  235;  Richardson  v. 
Goss,  3  B.  &  P.  119:  Raitt  v.  Mitchell,  4 
Campb.  146. 

Canada.  —  Webber  v.  Cogswell,  2  Can,  Sup. 
Ct.  15;  Hay  ward  v.  Grand  Trunk  R.  Co.,  32 
U.  C.  Q.  B.  392. 

Connecticut.  —  Pinney  v.  Well,  10  Conn.  104; 
Leavy  v.  Kinsella,  39  Conn  53. 

Michigan.  —  Gamble  v.  Gates,  97  Mich.  465. 

Mississippi. — Stewart  v.  Flowers,  44  Miss. 
518,  7  Am.  Rep.  707. 

New  Hampshire.  — Stoddard  Woolen  Manu- 
factory v.  Huntley,  8  N.  H.  441,  31  Am.  Dec. 
198:  Hodgdon  v.  Waldron,  9  N.  H.  66;  Jacobs 
v.  Knapp,  50  N.  H.  71. 

New  York.  —  Wiles  Laundering  Co.  v. 
Hahlo,  105  N.  Y.  234,  59  Am.  Rep.  496;  Mc- 
Fatland  v.  Wheeler,  26  Wend.  (N.  Y.)  473; 
Trust  1.  Pirsson.  1  Hilt.  (N.  Y.)  292;  Mcore 
v.  Hitchcock,  4  Wend.  (N.  Y.)  292;  Mouni  v. 
Williams,  11  Wend.  (N.  Y.)  77;  Grinnr-ll  v. 
Cook,  3  Hill  (N.  Y.)  485,  38  Am.  Dec.  663; 
Buffalo  -'.  Yattan.  Sheld.  (N.  Y.)  483:  Con- 
row  v.  Little,  115  N.  Y.  387. 

Illinois.  —  H.  Meyer  Boot  etc.,  Mfg.  Co.  v. 
Ward,  68  111  A  pp.  272. 

Iowa.  —  Nevan  v.  Roup,  8  Iowa  207. 

Maine. — Oakes  v.  Moore,  24  Me.  219,  41 
Am.  Dec.  379. 
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principle,  or  upon  principles  very  similar  to  it,  the  law  gives  a  lien  to  common 
carriers,1  innkeepers,3  warehousemen,3  and  wharfingers.4  Such  liens,  being 
consistent  with  the  principles  of  natural  equity,  are  favored  by  the  law,  which 
is  construed  liberally  in  such  cases.5 

5.  General  Liens.  —  A  general  lien  is  a  right  to  retain  the  property  of 
another  on  account  of  a  general  balance  due  from  the  owner.6  Such  liens  are 
not  favored  in  law,  and  are  strictly  construed.7  General  liens  arise  from 
express  contract,**  from  the  usage  of  trade,9  or  from  the  manner  of  dealing 
between  the  parties. 10  Unless  it  arise  in  one  of  the  above  modes  a  bailee  has 
no  general  lien  on  the  thing  bailed.11 


Maryland.  — Wilson  v.  Guyion,  8  Gill  (Md.) 
213. 

Massachusetts.  —  Hammond  v.  Danielson, 
126  Mass.  294.;  Townsend  v.  Newell,  14  Pick. 
(Mass.)  332;  Harris  v.  Woodruff,  124  Mass. 
205,  26  Am.  Rep.  658;  King  v.  Indian  Orchard 
Canal  Co.,  n  Cush.  (Mass.)  231. 

Pennsylvania.  —  Meyers  v,  Bratespiece,  174 
Pa.  St.  119.  38  W.  N.  C.  (Pa.)  183;  Cross  v. 
Knickerbocker,  8  Phila.  (Pa.)  496;  Pierce  v. 
Sweet,  33  Pa.  St.  151;  Moss  v.  Mogridge, 
r  Phila.  (Pa.)  121,  7  Leg.  Int.  (Pa.)  199;  Hoover 
v.  Epler,  52  Pa.  St.  522;  Mathias  v.  Sellers,  85 
Pa.  St.  486,  27  Am.  Rep.  723;  Hensel  v.  Noble, 
95  Pa  St.  345,  40  Am.  Rep.  659;  Sieinman  v. 
Wilkins,  7  W.  &  S.  (Pa.)  466,  42  Am.  Dec.  254; 
M'Intyre  v.  Carver,  2  W.  &  S.  (Pa.)  392,  37 
Am.  Dec.  519. 

And  see  the  titles  Bailments,  vol.  3,  p.  759; 
Contracts  of  Hire,  vol.  7,  p.  317. 

\.-  Upon  this  subject  see  the  titles  Carriers 
of  Goods,  vol.  5,  p.  399;  Express  Companies, 
vol.  12,  p.  569. 

2.  See  the  title  Inns  and  Innkeepers,  vol. 
16,  p.  548. 

3.  See  the  title  Warehouse  and  Ware- 
houseman. 

4.  See  the  title  Wharves  and  Wharfingers. 
Agents.  —  As  to  the  particular  liens  of  agents 

in  general,  see  the  title  Agency,  vol.  1,  at 
p.  1 1 19. 

Livery-stable  Keeper.  —  It  has  generally  been 
held  that  a  livery-stable  keeper  has  no  lien  on 
horses  for  feeding  and  caring  fot  them.  See 
th;  title  Livery-stable  Keepers,  post. 

Aa  to  Whether  an  Agistor  has  a  lien  on  the  ani- 
mals in  his  custody,  see  the  title  Agistmen  t, 
vol.  2,  p.  12. 

As  to  the  Lien  of  the  Finder  of  Lost  Property, 
see  the  title  Lost  Property,  post. 

5.  Liens  for  Services  Favored  by  the  Law.  — 
Scaife  v.  Moigan,  4  M.  &  W.  270;  Heath,  J., 
in  Houghlon  v.  Matthews,  3  B.  &  P.  494; 
Mount  v.  Williams,  11  Wend.  (N.  Y.)  77; 
Buffalo  v.  Yattan,  1  Sheld.  (N.  Y.)  483;  Stein- 
man  v.  Wilkins,  7  W.  &  S.  (Pa.)  466,  42  Am. 
Dec.  254. 

6.  General  Lien  Defined.  —  2  Bouv.  Law  Diet. 
227;  Heath,  J.,  in  Houghton  v.  Matthews,  3 
B.  &  P.  494;  Taggard  o.  Buckmore,  42  Me.  77; 
Steinman  v.  Wilkins,  7  W.  &  S.  (Pa.)  466,  42 
Am.  Dec.  254. 

7.  General  Liens  Strictly  Construed.  —  Hough- 
ton v.  Matihews,  3  B.  &  P.  492;  Richardson  v. 
Goss,  3  B.  &  P.  127;  Bock  v.  Gorrissen,  7  Jur. 
N.  S.  81.  30  L.  J.  Ch  39,  2  De  G.  F.  &  J.  434, 
9  W.  R.  209.  3  L.  T.  N.  S.  424;  Gray  v.  Wilson, 
9  Walls  (Pa.)  512;  Steinman  v.  Wilkins,  7  W. 
&  S.  (Pa.)  466,  42  Am.  Dec.  254. 


8.  General  Liens  May  Arise  from  Express  Con- 
tract—  England. — Green  v.  Farmer,  4  Burr. 
2214;  Jones  v.  Tarleton,  9  M.  &  W.  675; 
Kinnear  v.  Midland  R.  Co.,  19  L.  T.  N.  S. 
387;  Richardson  v.  Goss,  3  B.  &  P.  127;  Glad- 
stone v.  Birley,  2  Meriv.  402;  Kirkman  v. 
Shavvcross,  6  T.  R.  14;  Cumpston  v.  Haigh,  2 
Scott  684;  Wiltshire  Iron  Co.  v.  Great  Western 
R.  Co.,  40  L.  J.  O.  B.  43,  L.  R.  6  O.  B.  101,  19 
W.  R.  177,  affirmed  40  L.  J.  Q.  B.~3o8,  L.  R.  6 
Q.  B.  776,  19  W.  R.  935;  Bowman  v.  Malcolm, 
11  M.  S:  W.  833;  In  re  Spotten,  Ir.  R.  11  Eq.  412. 

Maryland.  —  Levering  v.  Bond,  2  Har.  &  J, 
(Md.)  300. 

New  York.  —  McFarland  v.  Wheeler,  26 
Wend.  (N.  Y.)  473- 

Pennsylvania.  —  Firth  v.  Hamill,  167  Pa.  St. 
382;  Pennsylvania  R.  Co.  v.  American  Oil 
Works,  126  Pa.  St.  485,  12  Am.  St.  Rep.  885; 
Gray  v.  Wilson,  9  Watts  (Pa.)  512. 

Effect  of  Notice  of  Refusal  to  Receive  Property 
Without  a  General  Lien.  ■ —  See  Kirkman  v.  Shaw- 
cross,  6  T.  R.  14;  Cumpston  v.  Haigh,  2  Scotl 
684;  Firth  v.  Hamill,  167  Pa.  St.  382.  But 
see  Bowman  v.  Malcolm,  11  M.  &  W.  833. 

9.  General  Liens  May  Arise  from  the  Usage  oi 
Trade — England.  —  Green  v.  Farmer,  4  Burr. 
2214;  Houghton  v.  Matthews,  3  B.  &  P.  492; 
Rex  v.  Humphery,  M'Clel.  &  Y.  190;  Bock 
v.  Gorrissen,  7  Jur.  N.  S.  81,  30  L.  J.  Ch.  39,  2 
De  G.  F.  &  J.  434,  9  W.  R.  209,  3  L.  T.  N.  S. 
424;  Richardson  v.  Goss,  3  B.  &  P.  119; 
Oppenheim  v.  Russell,  3  B.  &  P.  42;  Matter 
of  Leith,  L.  R.  1  P.  C.  296;  Gladstone  v. 
Birley,  2  Meriv.  404;  Bowman  v.  Malcolm,  11 
M.  &  W.  833;  In  re  Spotten,  Ir.  R.  11  Eq.  412; 
Cowell  v.  Simpson,  16  Ves.  Jr.  275. 

New  York.  —  McFarland  v.  Wheeler,  26 
Wend.  (N.  Y.)  473. 

Pennsylvania .  —  Firth  v.  Hamill,  167  Pa.  St. 
382;  Gray  v.  Wilson,  9  Walts  (Pa.)  512. 

10.  General  Liens  May  Arise  from  the  Manner  of 
Dealing  Between  the  Parties.  —  Green  v.  Farmer, 
4  Burr.  2214;  Downam  v.  Matthews,  Prec. 
Ch.  580;  Gladstone  v.  Birley,  2  Meriv.  404; 
In  re  Spolten,  Ir.  R.  11  Eq.  412;  McFarland  v. 
Wheeler,  26  Wend.  (N.  Y.)  473;  Gray  v.  Wil- 
son, 9  Watts  (Pa.)  512. 

11.  When  Bailee  Has  General  Lien  on  the  Thing 
Bailed.  —  Green  v.  Farmer,  4  Burr.  2214; 
Kinnear  v.  Midland  R.  Co.,  19  L.  T.  N.  S.  387; 
Houghton  v.  Matthews,  3  B.  &  P.  492;  Ex  p. 
Oekenden,  1  Atk.  235;  Gladstone  v.  Birley,  2 
Meriv.  404;  Bowman  v.  Malcolm,  11  M.  &  W. 
833;  Nevan  v.  Roup,  8  Iowa  207;  Levering  v. 
Bond,  2  Iltr.  &  J.  (Md.)  300. 

As  to  the  General  Lien  of  an  Attorney,  see  the 
tille  Attorney  and  Client,  vol.  3,  p.  447. 
As  to  the  General  Lien  of  an  Auctioneer  for  his 
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6.  General  Characteristics  and  Requisites  of  Common-law  Liens  —  a.  To  What 
Property  They  Attach.  —  A  lien  at  common  law  attaches  exclusively  to 
personal  property.1 

b.  Founded  upon  Contract.  — The  foundation  of  all  common-law  liens 
is  a  debt  or  charge  growing  out  of  a  contract  express  or  implied.  Therefore, 
where  there  is  no  contractual  relation  between  the  owner  of  the  property  and 
the  person  claiming  the  lien,  there  can  be  no  lien.2 

c  One  Can  Create  a  Lien  Only  to  the  Extent  of  His  Interest.  — 
And  as  no  one  can  transfer  to  another  a  better  title  than  he  has  himself,  or  a 
greater  interest  in  property  than  he  possesses,  it  follows  that  a  person  can 
create  a  lien  on  property  only  to  the  extent  of  his  interest  in  it,3  unless  he 
creates  the  lien  as  agent  of  the  owner.4 

d.  Possession  Essential.  —  Possession,  either  actual  or  constructive,  is 
essential  to  a  common-law  lien;  5  and  this  is  as  true  of  a  lien  by  express  con- 


fees,  see  the  title  Auctions  and  Auctioneers, 
vol.  3,  p.  513. 

As  to  the  General  Lien  of  a  Banker,  see  ihe  title 
Banks  and  Banking,  vol.  3,  p.  787. 

As  to  the  General  Lien  of  a  Factor,  see  the  title 
Factors  or  Commission  Merchants,  vol.  12, 
p.  676. 

As  to  the  General  Lien  of  an  Insurance  Broker, 

see  the  title  Insurance  Brokers,  vol.  16,  p. 
974- 

If  a  Mere  Creditor  Accidentally  Gets  Possession 
of  His  Debtor's  Goods,  or  if  his  debtor  commils 
them  to  him  for  a  particular  purpose  or  on  a 
particular  trust  or  confidence,  the  creditor  has 
no  right  to  retain  them  as  security  for  his 
debt.  Levering  v.  Bond,  2  Har.  &  J.  (Md.) 
300;  Jarvis  v.  Rogers,  15  Mass.  3S9;  Brewer 
v.  Pitkin,  11  Pick.  (Mass.)  298;  Allen  v.  Meg- 
guire,  15  Mass.  490;  Picquet  v.  M'Kay,  2 
Blackf.  (Ind.)  465. 

United  States  Have  No  General  Lien  on  Goods 
Deposited  in  Custom-house  Store.  —  Harris  v. 
Dennie,  3  Pet.  (U.  S.)  292;  Dennie  v.  Harris, 
5  Pick.  (Mass.)  120;  Hodges  v.  Harris,  6  Pick. 
(Mass.)  360;  Dennie  v.  Harris,  9  Pick.  (Mass.) 
364- 

1.  Roberts  v.  Jacks,  31  Ark.  597,  25  Am.  Rep. 
584. 

2.  Common-law  Liens  Founded  upon  Contract. 

—  Castellain  v.  Thompson,  13  C.  B.  N.  S.  105, 
106  E.  C.  L.  105,  32  L.  J.  C.  PI.  79,  11  W.  R. 
147,  7  L.  T.  N.  S.  424;  Buxton  v.  Vaughan,  6 
C.  &  P.  674,  25  E.  C.  L.  591;  Allen  v.  Ogden, 
1  Wash.  (U.  S.)  174;  Clark  v.  Hale,  34  Conn. 
403;  Wright  v.  Terry,  23  Fla.  160;  Hollings- 
vvorth  v.  Dow,  19  Pick.  (Mass.)  228;  Globe  Works 
v.  Wright,  106  Mass.  207;  Gates  v.  Rifle  Boom 
Co.,  70  Mich.  309;  Fitch  v.  Newberry,  I  Dougl. 
(Mich.)  14,  40  Am.  Dec.  33;  Jacobs  v.  Knapp, 
50  N.  H.  71;  Meyers  v.  Bratespiece,  174  Pa, 
St.  119,  38  W.  N.  C.  (Pa.)  183;  Tunno  v.  Be- 
thune,  2  Desaus.  (S.  Car.)  285. 

3.  Person  Can  Create  a  Lien  Only  to  the  Extent 
of  His  Interest.  —  Turner  v.  Letts,  20  Beav. 
185,  1  Jur.  N.  S.  1057;  Walker  v.  Burt,  57  Ga. 
20;  Fitch  -j.  Newberry,  1  Dougl.  (Mich.)  14,  40 
Am.  Dec.  33;  Jacobs  v.  Knapp,  50  N.  H.  71. 
See  also  McCarty  v.  Carter,  49  111.  53,  95  Am. 
Dec.  572;  Conrow  v.  Little,  115  N.  Y.  387,  41 
Hun  (N.  Y.)  395. 

4.  Walker  v.  Burt,  57  Ga.  20;  Jacobs  v. 
Knapp,  50  N.  H.  71. 

5.  Possession  an  Essential  Element  —  England. 

—  Wilson  v.  Balfour,  2  Campb.  579;  Hey  wood 


v.  Waring,  4  Campb.  291;  Shaw  v.  Neale,  4 
Jur.  N.  S.  695,  27  L.  J.  Ch.  444;  Sweet  v.  Pym, 
1  East  4;  M'Combie  v.  Davies,  7  East  5; 
Donald  v.  Suckling,  L.  R.  1  Q.  B.  585;  Kinloch 
v.  Craig,  3  T.  R.  119;  Jackson  v.  Cummins,  5 
M.  &  W.  342;  Leg  v.  "Evans,  6  M  &  W.  36; 
Gladstone  v.  Birley,  2  Meriv.  404;  Hutton  v. 
Bragg,  7  Taunt.  26,  2  E.  C.  L.  26;  Taylor  v. 
Robinson,  8  Taunt.  64S,  4  E.  C.  L.  238;  Jacobs 
v.  Latour,  5  Bing.  130,  15  E.  C.  L.  388. 

United  Stales. — The  Schooner  Marion,  I 
Story  (U.  S.)  72;  Exp.  Foster,  2  Story  (U.  S.) 
131,  5  Law  Rep.  55;  The  Brig  Nestor.  1  Sumn. 
(U.  S.)  73;  Randel  v.  Brown,  2  How.  (U.  S.) 
406. 

Alabama.  —  Donald  v.  Hewitt,  33  Ala.  534, 
73  Am.  Dec.  431;  Voss  v.  Robertson,  46  Ala. 
483. 

Arkansas.  —  Roberts  v.  Jacks,  31  Ark.  597, 
25  Am.  Rep.  584;  Burrow  v.  Fowler,  (Ark. 
1900)  56  S.  W.  Rep.  1061. 

Connecticut.  —  Fishell  v.  Morris,  57  Conn. 
547- 

Florida.  —  Wright  r.  Terry,  23  Fla.  160. 

Illinois.  —  Gregg  v.  Illinois  Cent.  R.  Co., 
147  111.  550,  37  Am.  St.  Rep.  238. 

Kentucky.  — Allen  v.  Shortridge,  I  Duv.  (Ky.) 
34;  Mechanics'  Trust  Co.  v.  Dandridge,  (Ky. 
1896)  37  S.  W.  Rep.  288. 

Maine.  —  Oakes  v.  Moore,  24  Me.  214,  41 
Am.  Dec.  379;  Sawyer  v.  Fisher,  32  Me.  28. 

Maryland.  —  Ridgely  v.  Iglehart,  3  Bland 
(Md.)  540. 

Massachusetts.  —  Holly  V.  Huggeford,  8  Pick. 
(Mass.)  73,  19  Am.  Dec.  303;  Kittredge  r.  Sum- 
ner, 11  Pick.  (Mass.)  50;  King  v.  Indian 
Orchard  Canal  Co.,  11  Cush.  (Mass.)  231;  Rice 
v.  Austin,  17  Mass.  197. 

Michigan,  —  Wight  v.  Maxwell,  4  Mich.  45. 

Mississippi.  —  Stewart  v.  Flowers.  44  Miss. 
518,  7  Am.  Rep.  707. 

Missouri.  —  Scott  v.  William  B.  Grimes  Dry- 
Goods  Co.,  48  Mo.  App.  521. 

Nevada.  —  Reed  v.  Ash,  3  Nev.  116. 

New  Hampshire. — Jacobs  v.  Knapp,  50  N. 
H.  71. 

New  York.  —  Mount  v.  Williams,  11  Wend. 
(N.  Y.)  77;  McFarland  v.  Wheeler,  26  Wend. 
(N.  Y.)  467;  A.  F.  Engelhardt  Co.  v.  Benjamin, 
5  N.  Y.  App.  Div.  475. 

Mirth  Carolina.  —  Tedder  v.  Wilmington, 
etc.,  R.  Co.,  124  N.  Car.  342. 

Ohio. — Jordan  v.  James,  5  Ohio  SS;  In  re 
Engle,  1  Ohio  N.  P.  no,  1  Ohio  Dec.  101. 
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tract  as  it  is  of  an  implied  lien.1  The  possession  must  be  rightful.8  There- 
fore a  person  has  no  lien  upon  property  if  he  obtained  possession  of  it  by- 
misrepresentation,  although  under  the  circumstances  he  would  have  had  a  lien 
had  he  come  by  it  fairly.3 

e.  No  Right  of  Property  Conferred.  —  A  lien  confers  no  right  of 
property,  but  simply  a  right  of  detainer.4  The  property  is  therefore  not 
attachable  as  personal  property,  or  as  a  chose  in  action.5  Nor  can  it  be 
seized  and  sold  under  an  execution  against  the  lienholder.6 

No  Man  Can  Have  a  Lien  on  His  Own  Goods,  —  If  the  holder  is  the  owner,  the  right 
to  retain  is  a  right  incident  to  the  right  of  property ;  if  he  has  had  a  lien,  it  is 
merged  in  the  general  property.7 

/.  Lien  Excluded  by  Contract  Inconsistent  with  It.  —  It  was 
formerly  held  that  the  law  would  not  imply  a  lien  where  there  was  any  express 
contract  at  all,  although  such  contract  extended  no  further  than  merely  to  fix 
the  price  for  the  services  to  be  performed,8  but  it  now  seems  to  be  reasonably 
well  settled  that  the  lien  which  the  iaw  implies  will  only  be  excluded  by  a  con- 
tract containing  stipulations  inconsistent  with  it.9 

Bailee  Has  a  Lien  Notwithstanding  Contract  Fixing  Price.  —  Consequently  a  bailee  has 
a  lien  on  personal  property  in  his  possession  upon  which  he  has  bestowed  his 


Pennsylvania.  —  MTntyre  v.  Carver,  2  W.  & 
S.  (Pa.)  392,  37  Am.  Dec.  519;  Cranston  v. 
Philadelphia  Ins.  Co.,  5  Binn.  (Pa.)  538; 
Cross  v.  Knickerbocker,  8  Phila.  (Pa.)  496; 
Gray  v.  Wilson,  9  Watts  (Pa.)  512;  Fitzgerald 
v.  Elliott,  162  Pa.  St.  118,  42  Am.  St.  Rep.  812. 

South  Carolina.  —  Tunno  v.  Bethune,  2 
Desaus.  (S.  Car.)  285. 

1.  Gladstone  v.  Birley,  2  Meriv.  404;  Bar- 
nett  v.  Mason,  7  Ark.  253;  Alexander  v.  Par- 
due,  30  Ark.  359. 

Services  on  Chattels  Located  on  Employer's  Land 
Give  No  Lien.  —  King  v.  Indian  Orchard  Canal 
Co..  ri  Cush.  (Mass.)  231;  A.  F.  Engelhardt 
Co.  v.  Benjamin,  5  N.  Y.  App.  Div.  475;  Fitz- 
gerald v.  Elliott,  162  Pa.  St.  118,  42  Am.  St. 
Rep.  812.  See  also  Ritter  v.  Gates,  r  Am.  L. 
Reg  119. 

Lien  Notwithstanding  Interruption  in  Actual 
Possession.  —  A  sent  a  wagon  to  B  to  make 
the  woodwork.  B,  having  finished  the  wood- 
work, sent  the  wagon  in  A's  name  to  a  black- 
smith for  the  ironwork,  and  afterwards  got  the 
wagon  back  again  from  the  blacksmith.  It 
was  held  that  B  had  a  lien  on  the  wagon  for 
the  materials  and  labor  furnished  by  him,  not- 
withstanding his  having  sent  it  to  the  black- 
smith.   Milburn  v.  Milburn,  4  U.  C.  Q.  B.  179. 

Eight  to  Uninterrupted  Possession  Essential.  — 
Bat  a  bailee  can  have  no  lien  on  a  chattel 
where,  by  the  essence  of  the  contract,  he  has 
no  right  to  the  uninterrupted  possession  of  it. 
Jackson  v.  Cummins,  5  M.  &  W.  342. 

The  General  Eule  of  the  Civil  Law  is,  that  pos- 
ssssion  of  movables  is  not  necessary  to  the 
validity  of  a  lien,  whether  created  by  contract 
or  act  of  law,  and  that  such  lien  will  attach 
upon  movable  property,  even  in  the  hands  of 
a  bona  fide  purchaser  without  notice.  Tatham 
v.  Andres,  I  Moo.  P.  C.  C.  N.  S.  386,  9  Jur. 
N.  S.  1019,  9  L.  T.  N.  S.  2. 

2.  Possession  Must  Be  Eightful.  —  Lempriere 
v.  Pasley,  2  T.  R.  485;  Taylor  v.  Robinson,  8 
Taunt.  648,  4  E.  C.  L.  238;  Randel  v.  Brown, 
2  How.  (U.  S.)  406;  Wright  v.  Terry,  23  Fla. 
160;  Fitch  v.  Newberry,  I  Dougl.  (Mich.)  14, 


40  Am.  Dec.  33;  Gates  v.  Rifle  Boom  Co.,  70 
Mich.  309;  Jacobs  v.  Knapp,  50  N.  H.  71; 
Guilford  v.  Smith,  30  Vt.  49. 

3.  Madden  v.  Kempster,  1  Campb.  12. 

4.  Holder  Has  No  Eight  of  Property.  —  Brace 
v.  Marlborough,  2  P.  Wins.  491;  Hammonds 
v.  Barclay,  2  East  227;  Buller,  J.,  in  Lick- 
barrow  v.  Mason,  6  East  24,  note;  Meany  v. 
Head,  1  Mason  (U.  S.)  319;  Ex  p.  Foster,  2 
Story  (U.  S  )  131;  Peck  v.  Jenness,  7  How.  (U. 
S.)  612;  Roberls  v.  Jacks,  31  Ark.  597,  25  Am. 
Rep.  584;  Doane  v.  Russell.  3  Gray  (Mass.) 
382;  Jacobs  v.  Knapp,  50  N.  H.  71. 

5.  Lien  Not  Attachable.  —  Meany  v.  Head,  1 
Mason  (U.  S.)  319;  Kittredge  v.  Sumner,  n 
Pick.  (Mass.)  50;  Holly  v.  Huggeford,  8  Pick. 
(Mass.)  73,  19  Am.  Dec.  303. 

6.  Cannot  Be  Sold  under  Execution  Against  the 
Lienholder. —  Leg  v.  Evans,  6  M.  &  W.  36; 
Harding  v.  Stevenson,  6  Har.  &  J.  (Md.)  264. 

7.  Arnold  v.  Delano,  4  Cush.  (Mass.)  38,  50 
Am.  Dec.  754.  See  also  the  opinion  of  Buller, 
J.,  in  Lickbarrow  v.  Mason,  6  East  21,  note. 

8.  Former  Doctrine. — 2  Roll.  Abr.  92;  Brenan 
v.  Currint,  Say.  224;  Gibbs,  C.  J.,  in  Wilson  v. 
Heather,  5  Taunt.  642,  I  E.  C.  L.  218;  U.  S. 
v.  Barney,  3  Hughes  (U.  S.)  545,  3  Am.  L.  J. 
(Hall's)  128,  24  Fed.  Cas.  No.  14,525;  Pinney 
v.  Wells,  10  Conn.  104;  Cummings  v.  Harris, 

3  Vt.  244. 

9.  Lien  Only  Excluded  by  a  Contract  Incon- 
sistent with  It  —  England.  —  Scarfe  v.  Morgan, 

4  M.  &  W.  283;  Chase  v.  Westmore,  5  M.  & 
S.  181. 

United  States.  —  Randel  v.  Brown,  2  How. 
(U.  S.)  406. 

Connecticut.  —  Pinney  v.  Wells,  10  Conn. 
104. 

Iowa.  —  Nevan  v.  Roup,  8  Iowa  207. 
Michigan.  —  Smith  v.  Greenop.  60  Mich.  61. 
Pennsylvania.  —  Steinman  v.  Wilkins,  7  W. 
&  S.  (Pa.)  466,  42  Am.  Dec.  254;  Gray  v.  Wil- 
son, 9  Watts  (Pa.)  512;  Fitzgerald  v.  Elliott, 
162  Pa.  St.  n8,  42  Am.  St.  Rep.  812. 

Vermont.  —  Hulchins  v.  Olcutt,  4  Vt.  549, 
24  Am.  Dec.  634. 
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services,  whether  there  is  an  agreement  for  a  stipulated  price,  or  only  an 
implied  contract  to  pay  a  reasonable  compensation.1 

Agreement  Appointing  Mode  of  Payment  or  Giving  Credit  Excludes  Lien.  —  But  a  special 
contract  to  accept  a  particular  mode  of  payment  of  a  demand,  to  which  a  right 
of  lien  would  otherwise  attach,  or  to  give  a  time  or  credit  for  the  payment,  is 
inconsistent  with  a  claim  to  retain  the  possession  of  the  property  until  the 
payment  is  made,  and  consequently  there  is  no  right  of  lien  in  such  a  case.2 

Credit  by  Usage  of  Trade.  —  So  where  credit  is  given  by  the  usage  of  a  trade, 
a  right  of  lien  is  excluded.3 

And  Where  Goods  Are  Deposited  for  a  Particular  Purpose  inconsistent  with  the  claim  of 
a  lien,  no  lien  will  attach.  4  So,  although  parties  carry  on  a  trade  or  business 
in  which  a  general  lien  is  recognized,  they  cannot  claim  a  general  lien  arising 
out  of  any  transaction  in  which  the  goods  or  securities  are  by  agreement  held 
for  a  particular  purpose  or  under  special  conditions  inconsistent  with  the  claim 
of  a  general  lien.5 

VI.  Equitable  Liens — 1.  In  General  —  a.  Definition.  —  Equitable  liens 

are  such  as  exist  in  equity  and  of  which  courts  of  equity  alone  take  cognizance.6 
Such  a  lien  is  neither  a  Jus  in  re  nor  a  Jus  ad  rem.  It  is  not  an  estate  or  prop- 
erty in  the  thing  itself,  nor  does  it  constitute  a  right  of  action  for  the  thing. 
It  is  simply  an  incumbrance  or  charge  upon  it.7  This  is  not  very  definite,  but, 
as  has  been  said  by  a  distinguished  English  jurist,  "the  words  'equitable  lien' 
are  intensely  undefined."  8 

b.  Possession  Not  Essential.  —  An  equitable  lien,  unlike  a  lien  at  com- 
mon law,  is  not  dependent  for  its  existence  upon  possession  of  the  thing  upon 
which  it  attaches.9 


1.  Bailee  Has  a  Lien  Notwithstanding  Agree- 
ment for  a  Stipulated  Price.  —  Wolf  v.  Summers, 
2  Campb.  631;  Chase  v.  YVestmore,  5  M.  &  S. 
180;  Gibbs,  C.  J.,  in  Hutlon  v.  Bragg,  7  Taunt. 
25,  2  E.  C.  L.  25;  Stoddard  Woolen  Manu- 
factory v.  Huntley,  8  N.  H.  442,  31  Am.  Dec. 
198;  Steinman  v.  Wilkins,  7  W.  &  S.  (Pa.)  466, 
42  Am.  Dec.  254;  Mathias  v.  Sellers,  S6  Pa. 
St.  486,  27  Am.  Rep.  723;  Hensel  v.  Noble,  95 
Pa.  St.  345,  40  Am.  Rep.  659. 

Contra.  —  Cummings  v.  Harris,  3  Vt.  245. 
But  see  Hutchins  v.  Olcutt,  4  Vt.  549,  24  Am. 
Dec.  634. 

2.  Contract  Appointing  a  Particular  Mode  of 
Payment  or  Giving  Credit.  —  Stevenson  v.  Blake- 
lock,  1  M.  &  S.  535;  Chase  v.  Westmore,  5  M. 
&  S.  186;  Rain  v.  Mitchell,  4  Campb.  146: 
Scarfe  v.  Morgan,  4  M.  &  W.  283;  Cowell  v. 
Simpson,  16  Ves.  Jr.  275;  Stickney  v.  Allen, 
10  Gray  (Mass.)  352;  Trust  v.  Pirsson,  I  Hilt. 
(N.  Y.)  292:  Cross  v.  Knickerbocker,  8  Phila. 
(Pa.)  496;  Hutchins  v.  Olcutt,  4  Vt.  549,  2; 
Am.  Dec.  634. 

Contract  Postponing  Payment  until  After  Re- 
delivery. —  Where  by  contract  the  time  of 
payment  is  postponed  to  a  period  after  the  rede- 
livery of  the  property,  no  lien  attaches.  Scaife 
v.  Morgan,  4  M.  &  W.  283;  Jacobs  v.  Latour, 
5  Bing.  130,  if  E.  C.  L.  388;  Pinney  v.  Wells, 
10  Conn.  104;  Chandler  v.  Belden,  18  Johns. 
(N.  Y.)  157,  9  Am.  Dec.  193;  Cross  v.  Knicker- 
bocker, 8  Phila.  (Pa.)  496;  Lee  v.  Gould,  47 
Pa.  St.  39?.  55  Pa.  St.  99. 

But  in  New  York  it  has  been  held  that  a 
bailee  for  hire  has  a  lien  on  the  thing  bailed 
while  it  remains  in  his  possession,  against  a 
purchaser  at  a  sale  under  an  execution  against 
the  bailor,  notwithstanding  that  by  conlract 
Ihe  time  of  payment  of  the  bailee  for  his 
services  was  postponed  to  a  peiiod  after  the 


redelivery  of  the  article  to  the  bailor.  Moore 
v.  Hitchcock,  4  Wend.  (N.  Y.)  293. 

Agreement  to  Give  Services  in  Consideration  of 
Being  Employed  to  Do  Other  Work.  —  A  bailee 
has  no  lien  on  property  for  labor  done  on  it, 
when  he  agrees  to  do  thai  labor  in  considera- 
tion of  being  employed  and  paid  by  the  owner 
of  the  property  to  do  other  labor  for  him. 
Stickney  v.  Allen,  10  Gray  (Mass.)  352. 

8.  Credit  by  Usage  of  Trade  Excludes  Lien.  — 
Crawshay  v.  Homfray,  4  B.  &  Aid.  50,  6  E. 
C.  L.  385;  Raitt  v.  Mitchell,  4  Campb.  146; 
Pinney  v.  Wells,  10  Conn.  104. 

4.  Deposit  of  Goods  for  Purpose  Inconsistent 
with  Lien.  —  Randel  v.  Brown,  2  How.  (U.  S.) 
406;  Tunno  v.  Bethune,  2  Desaus.  (S.  Car.) 
285. 

6.  Bock  v.  Gorrissen,  2  De  G.  F.  &  J.  445,  7 
Jur.  N.  S.  81,  30  L.  J.  Ch.  39,  9  W.  R.  209,  3 
L.  T.  N.  S.  424;  Walker  v.  Birch,  6  T.  R.  258; 
Jarvis  v.  Rogers,  15  Mass.  395.  See  also 
Green  v.  Farmer,  4  Burr.  2214. 

6.  Equitable  Lien  Defined.  —  2  Bouv.  Law- 
Diet.  23r;  Black's  Law  Diet.  720;  Gladstone 
v.  Birley,  2  Meriv.  403. 

7.  Brace  v.  Marlborough,  2  P.  Wms.  491; 
Exp.  Knott,  ij  Ves.  Jr.  617;  Peck  v.  Jenness, 
7  How.  (U.  S.)  612;  Ex  p.  Foster.  2  Story  (U. 
S.)  145;  Donald  v.  Hewitt,  33  Ala.  547,  73 
Am.  Dec.  431;  Hovey  v.  Elliott,  118  N.  Y.  124. 
See  also  Sullivan  v.  Portland,  etc.,  R.  Co.,  4 
Cliff.  (U.  S.)  225;  Vanstone  v.  Goodwin,  42 
Mo.  App.  39;  A.  F.  Engelhardt  Co.  u.  Benja- 
min, 5  N.  Y.  App.  Div.  475. 

8.  Erie,  J.,  in  Brunsdon  v.  Allard,  2  El.  & 
El.  19,  105  E.  C.  L.  19. 

9.  Possession  Not  Essential  to  an  Equitable  Lien. 
—  Dodsley  v.  Varley,  12  Ad.  &  El.  632.  40  E. 
C.  L.  141;  Ex  p.  Foster,  2  Story  (U.  S.)  131 ; 
Fletcher  v.  Morey,  2  Slory  (U.  S.)  555;  Hau- 
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c.  Property  Must  Be  Distinctly  Traced.  —  But  it  is  essential  to  the 
existence  of  such  a  lien  that  the  property  or  fund  upon  which  it  attaches  be 
distinctly  traced,1  and  where  a  specific  fund  upon  which  a  lien  existed  has 
been  so  mixed  and  confounded  with  other  funds  that  neither  it  nor  any  substi- 
tute for  it  can  be  identified,  the  right  of  lien  is  gone.2 

2.  Liens  Arising  from  Express  Contract  —  a.  In  General  —  (i)  How  Created. 
— >  Broadly  stated,  every  written  contract  which  shows  an  intention  to  charge 
some  particular  property,  therein  described  or  identified,  with  a  debt  or  other 
obligation,  creates  an  equitable  lien  upon  such  property.3    An  equitable  lien 


selt  v.  Hairison,  105  U.  S.  401;  Gregory  v. 
Mjrris,  96  U.  S.  619;  Donald  v.  Hewitt,  33  Ala. 
534-.  73  Am.  Dec.  431;  Union  Trust  Co.  v. 
Trumbull,  137  III.  146;  Lighthouse  v.  Buffalo 
Third  Nat.  Bank,  162  N.  Y.  336;  Grinnell  v. 
Suydam,  3  Sandf.  (N.  Y.)  132. 

1.  Property  or  Fund  Mu3t  Be  Distinctly  Traced. 
—  Drake  v.  Taylor,  6  Blatchf.  (U.  S.)  14; 
Lighthouse  v.  Buffalo  Third  Nat.  Bank.  162 
N.  Y.  336:  Person  v.  Oberteuffer,  (C.  PI.  Spec. 
T.)  59  How.  Pr.  (N.  Y.)  339;  Grinnell  v.  Suy- 
dam.  3  Sandf.  (NT.  Y.)  132;  Arnold  v.  Porter, 
122  N.  Car.  242;  Zundell  v.  Gess.  73  Tex.  144. 

2.  Drake  v.  Taylor,  6  Blatchf.  (U.  S.)  14; 
Grinnell  v.  Suydam,  3  Sandf.  (N.  Y.)  132. 

3.  Written  Contract  Showing  Intention  to 
Charge  Particular  Property  —  England.  —  Norris 
v.  Williams,  I  Cromp.  &  M.  842;  In  re  New 
Durham  Salt  Co.,  2  Megone  360;  Justice  v. 
Fooks,  57  L.  T.  N.  S.  868;  Malcolm  v.  Scott, 

3  Hare  39;  Watson  v.  Sadleir,  I  Molloy  585; 
Wornington  v.  Keane,  2  De  G.  &  J.  292;  Met- 
ca'fe  v.  York,  1  Myl.  &  C.  547,  affirming  6  Sim. 
224;  Lyde  v.  Mynn,  1  Myl.  &  K.  683;  Raven- 
shaw  v.  Hollier,  7  Sim.  3;  Tooke  v.  Hastings, 
2  Vern.  97;  Burn  v.  Burn,  3  Ves.  Jr.  573; 
Legard  v.  Hodges,  I  Ves.  Jr.  477. 

Canada.  — Dundas  v.  Dasjardins  Canal  Co., 
17  Grant  Ch.  (U.  C.)  27;  Rooker  v.  Hoofstetter, 
26  Can.  Sup.  Ct.  41. 

United  States.  —  Hauselt  v.  Harrison,  105  U. 
S.  4or;  Fletcher  v.  Morey,  2  Story  (U.  S.)  555; 
Gregory  v.  Morris,  96  U.  S.  619;  Clarke  v. 
Southwick,  1  Curt.  (U.  S.)  297;  Mitchell  v. 
Winslow,  2  Story  (U.  S.)  630;  Coe  v.  Pennock,  6 
Am.  L.  Reg.  27,  5  Fed.  Cas  No.  2,942;  Keichum 
v.  St.  Louis  County,  101  U.  S.  306,  affirming 

4  Dill.  (U.  S.)  78;  Wilding  v.  San  Antonio,  (C. 
C.  A.)  74  Fed.  Rep.  668;  Walker  v.  Brown,  165 
U.  S.  654,  27  U.  S.  App.  291,  reversing  63  Fed. 
Rep.  204,  58  Fed.  Rep.  23;  Barnard  v.  Nor- 
wich, elc,  R.  Co.,  4  Cliff.  (U.  S.)  351 ;  Fourth 
St.  Bank  v.  Yardley,  165  U.  S.  634;  Chatta- 
nooga Nat.  Bank  v.  Rome  Iron  Co.,  102  Fed. 
Rep-  755;  Badgerow  v.  Manhattan  Trust  Co., 
64  Fed.  Rep.  931.  See  also  Strange  v.  Rich- 
mond, etc.,  R.  Co.,  (C.  C.  A.)  101  Fed.  Rep. 
5". 

Alabama.  —  Butts  v.  Broughlon,  72  Ala.  294; 
Powell  v.  Jones,  72  Ala.  392;  Kirksey  v. 
Means,  42  Ala.  426;  Donald  v.  Hewitt,  33  Ala. 
534.  73  Am.  Dec.  431;  Mobile,  etc.,  R.  Co.  v. 
Talman,  15  Ala.  472;  Ross  v.  Perry,  105  Ala. 
533;  Bush  v.  Garner,  73  Ala.  162;  Newlin  v. 
McAfee,  64  Ala.  357;  Carroll  v.  Kelly,  111 
Ala.  661. 

Arkansas.  —  Bell  v.  Pelt,  51  Ark.  433,  14  Am. 
St.  Rep.  57;  McClure  v.  McDearmon,  26  Ark. 
66;  Apperson  v.  Moore,  30  Atk.  56,  21  Am. 
Rep.  170;  Williams  v.  Cunningham,  52 
A«k.  439. 


California.  —  Fresno  Canal,  etc.,  Co.  v. 
Dunbar,  80  Cal.  530;  Racouillat  v.  Sansevain, 
32  Cal.  376;  Kreling  v.  Kreling,  118  Cal.  413; 
Bibend  v.  Liverpool,  etc.,  F.,  etc.,  Ins.  Co., 
30  Cal.  78. 

District  of  Columbia.  —  Woarms  v.  Ham- 
mond, 5  App.  Cas.  (D.  C.)  338. 

Georgia.  —  Holt  v.  Augusta  Bank,  13  Ga. 
341. 

Illinois.  —  Peckham  v.  Haddock,  36  III.  38; 
Chadwick  v.  Clapp,  69  111.  119;  Smith  v. 
Young,  62  III.  210,  Morgan  v.  Roberts,  38  111. 
65;  Union  Trust  Co.  v.  Trumbull,  137  111.  146. 

lozva.  —  Whiting  v.  F.ichelberger,  16  Iowa 
422. 

Kentucky.  —  Williams  i;  Gaitskill,  (Ky.  1888) 
10  S.  W.  Rep.  628. 

Massachusetts.  —  Pinch  v.  Anthony,  8  Allen 
(Mass.)  536. 

Mic/iigan.  —  Kelly  v.  Kelly,  54  Mich.  30; 
Perkins  v.  Perkins,  16  Mich.  162. 

Mississippi.  —  Murphree  r.  Countiss,  58 
Miss.  712. 

Missouri.  —  Blackburn  v.  Tweedie,  60  Mo. 
505;  McQuie  v.  Peay,  58  Mo.  58. 

Nebraska.  —  Ogden  v.  Wairen,  36  Neb.  715. 

New  Jersey.  —  Bennett  v.  Finnegan,  (N.  J. 
1895)  33  AO.  Rep.  401. 

New  York.  —  Hovey  v.  Elliott,  118  N.  Y.  124, 
reversing  53  N.  Y.  Super.  Ct.  331;  Wisner  v. 
Ocumpaugh,  71  N.  Y.  113;  Smith  v.  Smith,  51 
Hun  (N.  Y.)  164,  affirmed  125  N.  Y.  224; 
Husted  v.  Ingraham,  75  N.  Y.  251;  Hale  v. 
Omaha  Nat.  Bank,  49  N.  Y.  626;  Reynolds  v. 
Ellis,  103  N.  Y.  115,  57  Am.  Rep.  701;  Coats 
v.  Donnell,  94  N.  Y.  168;  Lynch  v.  Utica  Ins. 
Co.,  18  Wend.  (N.  Y.)  236;  Chester  v.  Jumel 
125  N.  Y.  237;  Chase  v.  Peck,  21  N.  Y.  581; 
Hatch  v.  Morris,  3  Edw.  (N.  Y.)  313,  Osborn 
v.  Thomas,  46  Barb.  (N.  Y.)  514;  Marsh  v. 
Titus,  6  Thomp.  &  C.  (N.  Y.)  29;  Lanning 
v.  Tompkins,  45  Barb.  (N.  Y.)  308;  Arnold  v. 
Morris,  7  Daly  (N.  Y.)  498;  Flour  City  Nat. 
Bank  v.  Garfield,  30  Hun  (N.  Y.)  579;  Willetts 
v.  Brown,  42  Hun  (N.  Y.)  140. 

Rhode  Island.  —  Edwards  v.  Earstow,  21  R.  I. 
562. 

South  Carolina.  —  Smith  v.  Smith,  1  McCord 
Eq.  (S.  Car.)  134. 

Texas.  — Taylor  v.  Huck,  65  Tex.  238; 
Parks  v.  O'Connor,  70  Tex.  377  ;  Red  River 
County  Bank  v.  Higgins,  72  Tex.  66. 

Washington.  —  Hossack  v.  Graham,  20 
Wash.  184. 

West  Virginia.  —  Knott  v.  Shepherdstown 
Mfg.  Co.,  30  W.  Va.  790;  Cole  v.  Smith,  24 
W.  Va.  287;  Smith  v.  Patton,  12  W.  Va.  541. 

A  Power  of  Attorney  to  Sell  Property  and  apply 
the  proceeds  to  the  payment  of  a  debt,  exe- 
cuted by  the  maker   and    accepted    by  the 
creditor  as  security  for  such  debt,  creates  an 
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is  also  created  by  a  written  agreement  to  convey  or  transfer  property  as 
security  for  a  debt  or  obligation. 1  Such  contracts  will  create  a  lien  on  personal 
property  though  only  verbal.3 

The  Form  of  the  Agreement  is  not  very  material,  for  equity  looks  rather  at  the 
final  intent  and  purpose  than  at  the  form.3 

The  Maxim  of  Equity  upon  Which  the  Doctrine  Rests  is,  that  equity  looks  upon  things 
agreed  to  be  done  as  actually  performed  ;4  the  true  meaning  of  which  is,  that 
equit)-  will  treat  the  subject-matter,  as  to  collateral  consequences  and  inci- 
dents, in  the  same  manner  as  if  the  final  acts  contemplated  by  the  parties 
had  been  executed  exactly  as  they  ought  to  have  been.5 

(2)  Essential  Elements  —  (a)  Sufficient  Identification  of  the  Property  Charged.  —  It  is 
essential  to  the  existence  of  an  equitable  lien  arising  from  express  contract  that 
the  property  charged  be  so  described  that  it  can  be  identified ; 6  but  only  such 


equitable  lien  on  the  property.  American  L. 
&  T.  Co.  v.  Billings,  58  Minn.  187. 

Agreement  to  Insure  Mortgaged  Premises  to 
Secure  Mortgagee.  —  If  a  mortgagor  is  bound 
by  covenant  or  otherwise  to  insure  the  mort- 
gaged premises  for  the  better  security  of  the 
mortgagee,  the  latter  will  have  an  equitable 
lien  upon  the  money  due  on  a  policy  taken 
out  by  the  mortgagor,  to  the  extent  of  his, 
the  mortgagee's,  interest  in  the  property  de- 
stroyed. Wheeler  v.  Factors,  etc.,  Ins.  Co., 
101  U.  S.  439;  Thomas  v.  Vonkapff,  6  Gill  & 
J.  (Md.)  372;  Carter  v.  Rockett,  8  Paige  (N.  Y.) 
437.  See  also  Giddings  v.  Seevers,  24  Md. 
363. 

And  this  equity  exists  although  the  contract 
provides  that  in  case  of  the  mortgagor's  fail- 
ing to  procure  and  assign  insurance  the  mort- 
gagee may  procure  it  at  the  mortgagor's 
expense.  Wheeler  v.  Factors,  etc.,  Ins.  Co., 
101  U.  S.  439. 

1.  Written  Agreement  to  Convey  Property  as 
Security  —  England.  —  Card  v.  J  affray,  2  Sch. 
&  Lef.  374,  citing  Stewart  v.  Tichborne,  2  Sch. 

6  Lef.  381;  Douglass  v.  Russell,  1  Myl.  &  K. 
488,  affirming  4  Sim.  524;  Curtis  v.  Auber,  1 
Jac.  &  W.  506. 

United  Stales.  —  Chattanooga  Nat.  Bank  v. 
Rome  Iron  Co.,  102  Fed.  Rep.  755;  Walker  v. 
Brown,  165  U.  S.  654,  reversing  27  U.  S.  App. 
291,  63  Fed.  Rep.  204.  But  see  Leavenworth 
Bank  v.  Hunt,  11  Wall.  (U.  S.)  391. 

Michigan.  —  Kelly  v.  Kelly,  54  Mich.  30. 

New  York.  —  Willelts  v.  Brown,  42  Hun  (N. 
Y.)  140. 

South  Carolina.  —  Dow  v.  Ker,  Spears  Eq. 
(S.  Car.)  413;  Read  v.  Gaillard,  2  Desaus.  (S. 
Car.)  552,  2  Am.  Dec.  696. 

Washington.  —  Hossack  v.  Graham,  20 
Wash.  184 

West  Virginia. — Knott  v.  Shepherdslown 
Mfg.  Co.,  30  W.  Va.  790. 

2.  Verbal  Contract  Will  Create  Lien  on  Personal 
Property.  —  Chattanooga  Nat.  Bank  v.  Rome 
Iron  Co.,  102  Fed.  Rep.  755:  Powell  v.  Jones, 
72  Ala.  392;  Jackson  v.  Rutherford,  73  Ala. 
155;  Ostertag  v.  Galbraith,  23  Neb.  730;  Conch- 
man  v.  Wright,  8  Neb.  1;  Williams  v.  Inger- 
soll.  89  N.  Y.  508,  affirming  23  Hun  (N.  Y.) 
284;  Coats  v.  Donnell,  94  N.  Y.  168;  Husted 
v.  Ingraham,  75  N.  Y.  251;  Arnold  v.  Morris, 

7  Daly  (N.  Y.)  498;  Pali  en  v.  Wilson,  34  Pa. 
St.  299;  Red  River  County  Bank  v.  Higgins, 
72  Tex.  66;  Knott  v.  Shepherdstown  Mfg.  Co., 
30  W.  Va.  790. 
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But  to  Create  a  Lien  on  Real  Estate  the  contract 

must  be  in  writing.  Kelly  v.  Kelly,  54  Mich. 
30;  Printup  v.  Barrett,  46  Ga.  407;  Hammond 
v.  Wells,  45  Mich.  II.  Unless  the  execution  of 
the  writing  was  prevented  by  accident,  fraud, 
or  mistake.    Printup  v.  Barrett,  46  Ga.  407. 

In  Pennsylvania,  though  equitable  liens  are 
not  favored  by  the  law,  yet  parties  may  by 
clear  and  express  words  in  a  deed  of  convey- 
ance create  liens  upon  land,  but  such  liens  are 
not  to  be  left  to  legal  imputation.  The  inten- 
tion to  create  them  must  clearly  appear. 
Hiester  v.  Green,  48  Pa.  St.  101,  86  Am.  Dec. 
569;  Fair  Hope  North  Savage  Fire  Brick  Co.'s 
Estate,  183  Pa.  St.  96;  Rohn  v.  Odenwelder, 
162  Pa.  St.  346;  Brownback  v.  Ozias,  117  Pa. 
St.  87;  Christman  v.  Christ,  4  Penny.  (Pa.) 
2gt;  Dexter's  Appeal,  81  Pa.  St.  403.  But  see 
Hepburn  v.  Snyder,  3  Pa.  St  72. 

3.  Form  of  Agreement  Not  Very  Material.  — 
Malcolm  v.  Scott,  3  Hare  39;  Badgerow  v. 
Manhattan  Trust  Co.,  64  Fed.  Rep.  931;  Butts 
v.  Broughton,  72  Ala.  294;  Newlin  v.  McAfee, 
64  Ala.  357;  Bibend  v.  Liverpool,  etc.,  F.,  etc., 
Ins.  Co.,  30  Cal.  78;  Hatch  v.  Morris,  3  Edw. 
(N.  Y.)  313;  Knott  v.  Shepherdstown  Mfg.  Co., 
30  W.  Va.  790. 

4.  Maxim  npon  Which  the  Doctrine  Bests.  — 
Chattanooga  Nat.  Bank  v.  Rome  Iron  Co.,  102 
Fed.  Rep.  755;  Walker  v.  Brown,  165  U.  S. 
654,  reversing  27  U.  S.  App.  291,  63  Fed.  Rep. 
204;  Daggett  v.  Rankin,  31  Cal.  321;  Union 
Trust  Co.  v.  Trumbull,  137  111.  146;  Hovey  v. 
Elliott,  118  N.  Y.  124,  reversing  53  N.  Y.  Super. 
Ct.  331. 

5.  Daggett  r.  Rankin,  31  Cal.  321. 

6.  Property  Must  Be  So  Described  that  It  Can 
Be  Identified  —  England.  —  Fre moult  v.  Dedite, 
1  P.  Wins.  429;  Morninglon  v.  Keane,  2  De  G. 
&  J.  292  (explaining  and  correcting  Roundcll  v. 
Breary,  2  Vern.  482);  Williams  v.  Lucas,  2 
Cox  Ch.  160;  In  re  New  Durham  Salt  Co.,  2 
Megone-  360. 

United  States.  ■ — Chattanooga  Nat.  Bank  v. 
Rome  Iron  Co.,  102  Fed.  Rep.  755. 

Illinois.  —  Union  Trust  Co.  v.  Trumbull,  137 
111.  146;  Borden  v.  Croak,  131  111.  68,  19  Am. 
St.  Rep.  23. 

Kentucky.  —  Harned  v.  Mutual  L.  Ins.  Co., 
(Ky.  1899)  53  S.  W.  Rep.  27. 

Mississippi.  —  Adams  v.  Johnson,  41  Miss. 
258. 

Missouri.  —  McClain  v.  Abshire,  72  Mo.  App. 
39°- 

Neiu  York.  —  Mundy  v.  Munson,  40  Hun 
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an  identification  is  required  as  is  essential  to  the  enforcement  of  the  lien,1  and 
an  identification  can  be  made  as  well  by  an  application  of  the  equitable  princi- 
ple of  estoppel  as  in  any  other  way.3 

(b)  Intention  to  Create  Charge.  —  An  intention  to  create  a  charge  on  the  prop- 
erty described  must  be  clearly  apparent.3 

(3)  Liens  on  Future-acquired  Property.  —  An  express  contract  may  create  a 
lien  not  only  on  property  in  esse  at  the  time  of  the  contract  or  then  owned  by 
the  contractor,  but  where  the  intention  to  create  a  positive  lien  or  charge  upon 
certain  property  not  then  in  esse  or  in  the  ov/nership  of  the  contractor  is 
clear,  a  lien  will  attach  in  equity  as  soon  as  the  contractor  acquires  a  title  to 
the  property  designated.4    But  a  lien  will  not  extend  to  after-acquired  prop- 


(N.  Y.)  304;  Lighthouse  v.  Buffalo  Third  Nat. 
Bank,  162  N.  Y.  336. 

Oregon.  —  Lee  v.  Cole,  17  Oregon  559. 

Virginia.  —  Williams  v.  Price,  5  Munf.  (Va.) 
507. 

West  Virginia.  —  Knott  v.  Shepherdslown 
Mfg.  Co.,  30  W.  Va.  790. 

1.  Union  Trust  Co.  v.  Trumbull,  137  111.  146. 
See  also  Call  v.  Gray,  37  N.  H.  428,  75  Am. 
Dec.  141. 

The  Term  "Estate"  in  a  contract  for  a  lien, 
used  to  denote  the  subject  of  (he  lien,  should 
be  understood  in  the  sense  which  will  accom- 
plish and  not  defeat  the  purpose  to  create  a 
lien,  and,  where  it  is  used  without  qualifica- 
tion, as  comprehending  all  the  property  of  the 
contractor  susceptible  of  being  impressed  with 
a  lien.  Higgins  v.  Higgins,  121  Cal.  487. 
See  also  Stewart  v.  Tichborne,  cited  in  Card  v. 
Jaffray,  2  Sch.  &  Lef.  383;  Payne  v.  Wilson, 
74  N.  Y.  348.  But  see  Mornington  v.  Keane, 
2  De  G.  &  J.  292. 

But  in  a  Virginia  case  where,  as  a  part  of  the 
consideration  for  a  conveyance  of  real  and 
persoual  property,  the  grantee  covenanted  that 
in  the  event  of  his  dying  before  the  grantor 
his  "  estate  "  should  pay  her  an  annuity  dur- 
in  g  her  life,  it  was  held  that  no  lien  was 
created  by  such  covenant.  McCandlish  v. 
Keen,  13  Gratt.  (Va.)  615. 

2.  Identification  by  Application  of  Principle  of 
Estoppel  —  Fraud  or  Misrepresentation.  —  Union 
Trust  Co.  v.  Trumbull,  137  111.  146. 

3.  Intention  to  Create  Lien  Must  Be  Clear  — 
England.  —  Mornington  v.  Keane,  2  De  G.  & 
J.  292;  Ravenshaw  v.  Hollier,  7  Sim.  3;  Rob- 
ertson v.  Showier,  13  M.  &  W.  609,  2  Dowl.  & 
L.  687,  14  L.  J.  Exch.  120;  Jones  v.  Starkey, 
16  Jur.  5  10;  In  re  New  Durham  Salt  Co.,  2 
Megone  360. 

United  States.  —  Chattanooga  Nat.  Bank  v. 
Rome  Iron  Co.,  102  Fed.  Rep.  755.  See  also 
Wright  v.  Ellison,  1  Wall.  (U.  S.)  16;  Wash- 
ington Bank  v.  Nock,  9  Wall.  (U.  S.)  373. 

Alabama.  —  Powell  v.  Jones,  72  Ala.  392; 
Butts  v.  Broughton,  72  Ala.  294;  Newlin  v. 
McAfee,  64  Ala.  357;  Carroll  v.  Kelly,  111 
Air.  661. 

Arkansas.  —  Peay  v.  Field,  30  Ark.  600. 

Illinois.  —  Bowen  v.  McCarthy,  127  111.  17, 
affirming  25  111.  App.  549;  Griffin  v.  Booth,  152 
111.  219,  affirming  50  111.  App.  217. 

Iowa.  —  Rider  v.  Clark,  54  Iowa  292. 

Kentucky.  —  Harned  v.  Mutual  L.  Ins.  Co., 
(Ky.  1899)  53  S.  W.  Rep.  27. 

Maryland.  —  Baltimore,  etc.,  Turnpike  Co. 
v.  Moale,  71  Md.  353. 
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Massachusetts.  —  Falmouth  Nat.  Bank  v. 
Cape  Cod  Ship  Canal  Co.,  166  Mass.  550. 

Michigan.  —  Kelly  v.  Kelly,  54  Mich.  30. 

Missouri.  —  Chamberlin  v.  Peltz,  1  Mo.  App. 
183. 

North  Carolina.  —  Arnold  v.  Porter,  122  N. 
Car.  242. 

Pennsylvania.  —  Fair  Hope  North  Savage 
Fire  Brick  Co.'s  Estate,  183  Pa.  St.  96. 

Washington.  —  Hossack  v.  Graham,  20  Wash. 
184. 

West  Virginia.  —  Knott  v.  Shepherdstown 
Mfg.  Co.,  30  W.  Va.  790. 

4.  Liens  on  Property  to  Be  Subsequently  Acquired 
—  England.  —  Douglass  v.  Russell,  I  Myl.  & 
K.  488,  affirming  4  Sim.  524,  Lyde  v.  Mynn,  1 
Myl.  &  K.  683;  Metcalfe  v.  York,  1  Myl.  &  C. 
547,  affirming  6  Sim.  224;  Wellesley  v.  Welles- 
ley,  4  Myl.  &  C.  578;  Curtis  v.  Auber,  1  Jac. 
&  W.  506;  Alexander  v.  Wellington,  2  Russ. 
&  M.  35;  Lewis  v.  Madocks,  17  Ves.  Jr.  48. 

United  States.  —  Mitchell  v.  Winslow,  2  Story 
(U.  S.)  645;  Barnard  v.  Norwich,  etc.,  R.  Co., 
4  Cliff.  (U.  S.)  351;  Coe  v.  Pennock,  6  Am.  L. 
Reg.  27,  5  Fed.  Cas.  No.  2,942;  Butt  v.  Ellett, 
19  Wall.  (U.  S.)  547. 

Alabama.  —  Kirksey  v.  Means,  42  Ala.  426; 
Powell  v.  Jones,  72  Ala.  392. 

Arkansas.  —  McClure  v.  McDearmon,  26 
Ark.  66;  Apperson  v.  Moore,  30  Ark.  56,  21 
Am.  Rep.  170;  Williams  v.  Cunningham, 
52  Ark.  439. 

California.  —  Pierce  v.  Robinson,  13  Cal. 
123;  Bibend  v.  Liverpool,  etc.,  F.,  etc.,  Ins. 
Co.,  30  Cal.  78;  Bergson  v.  Builders'  Ins.  Co., 
38  Cal.  541;  Kreling  v.  Kreling,  118  Cal.  413. 

Massachusetts.  —  Macomber  v.  Parker,  14 
Pick.  (Mass.)  497. 

Missouri.  —  Rutherford  v.  Stewart.  79  Mo. 
216;  Wright  v.  Bircher,  5  Mo.  App.  322, 
affirmed  72  Mo.  179,  37  Am.  Rep.  433;  Rubey 
v.  Missouri  Coal,  etc.,  Co.,  21  Mo.  App.  159; 
McClain  v.  Abshire,  72  Mo.  App.  390. 

New  York.  —  Richardson  v.  Rust,  9  Paige 
(N.  Y.)  243;  Wood  v.  Lester,  29  Barb.  (N.  Y.) 
145;  Field  v.  New  York,  6  N.  Y.  179,  57  Am. 
Dec.  435;  McCaffrey  v.  Woodin,  65  N.  Y.  459, 
22  Am.  Rep.  644;  Wisner  v.  Ocumpaugh,  71 
N  Y.  113;  Williams  v.  Ingersoll,  89  N.  Y.  508, 
affirmed  23  Hun  (N.  Y.)  284;  Coats  v.  Donnell, 
94  N.  Y.  168,  affirming  48  N.  Y.  Super.  Ct.  46; 
Kribbs  v.  Alford,  120  N.  Y.  519,  affirming 
(Supm.  Ct.  Gen.  T.)  9  N.  Y.  St.  Rep.  617; 
Chester  v.  Jumel,  125  N.  Y.  237.  But  see 
Arnold  v.  Morris,  7  Daly  (N.  Y.)  498. 

Pennsylvania.  —  fatten  v.  Wilson,  34  Pa.  St. 
299. 
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erty  unless  the  intention  so  to  extend  it  is  clearly  expressed.1 

(4)  Construction  of  Contracts.  —  It  follows  from  what  has  been  said  that 
the  question  whether  or  not  a  contract  creates  a  lien  on  property  is  to  be 
determined  by  an  interpretation  of  the  terms  of  the  contract.  The  peculiar 
provisions  of  many  contracts  have,  for  the  determination  of  this  question, 
been  construed  by  the  courts.8 

b.  Liens  Arising  from  Orders  or  Assignments.  —  It  has  generally 
been  held  that  an  order  to  pay  a  debt  out  of  a  particular  fund  belonging  to 
the  debtor,  or  an  assignment  of  the  fund  or  a  p~rt  thereof,  gives  to  the 
creditor  or  assignee  a  specific  equitable  lien  upon  the  fund,  and  binds  it  in  the 
hands  of  the  drawee  or  holder.3  But  a  mere  agreement  to  pay  a  debt  out  of 
a  designated  fund  does  not  give  an  equitable  lien  upon  the  fund,  or  operate 


Tennessee. — Tedford  v.  Wilson,  3  Head 
(Term.)  311;  Clay  v.  East  Tennessee,  etc.,  R. 
Co.,  6  Heisk.  (Tenn.)  421. 

Texas.  — Taylor  v.  Huck,  65  Tex.  238. 

West  Virginia.  — Smith  v.  Patton,  12  W.  Va. 
541. 

See  also  Holroyd  v.  Marshall,  10  H.  L.  Cas. 
191;  Williams  v.  Briggs,  n  R.  I.  476,  23  Am. 
Rep.  51S;  Williams  v.  Winsor,  12  R.  I.  9. 

1.  Intention  to  Charge  Must  Be  Clearly  Ex- 
pressed. —  Borden  v.  Croak,  131  111.  68,  19  Am. 
St.  Rep.  23.  See  also  Hale  v.  Omaha  Nat. 
Bank,  39  N.  Y.  Super.  Ct.  207,  affirming  47 
How.  Pr.  (N.  Y.)  2or. 

Agreement  to  Give  Lien  at  a  Future  Day.  —  It 
has  been  held  that  an  agreement  to  give  a  lien 
at  a  future  day  does  not  create  an  equitable 
lien.  So,  where  a  lease  contained  this  clause: 
"A  lien  shall  be  given  by  the  said  lessee  to  the 
said  lessor  to  secare  the  payment  thereof" 
(that  is,  of  the  rent)  "  on  all  the  furniture  that 
shall  be  placed  in  said  hotel  by  said  lessee," 
an  equitable  lien  was  not  raised.  Hale  v. 
Omaha  Nat.  Bank,  39  N.  Y.  Super.  Ct.  207, 
affirming  47  How.  Pr.  (N.  Y.)  201. 

2.  For  the  Interpretation  of  the  Particular  Pro- 
visions of  Certain  Contracts,  see  the  following 
cases: 

England.  —  Hooper  v.  Cooke,  25  L.  J.  Ch. 
467,  2  Jur.  N.  S.  527;  Exp.  Great  Western  R. 
Co.,  52  L.  J.  Ch.  734,  22  Ch.  D.  470,  4S  L.  T. 
N.  S.  196,  31  W.  R.  419;  Chilton  v.  Carrington, 

15  C.  B.  95,  80  E.  C.  L.  95,  1  Jur.  N.  S.  89,  24 
L.  J.  C.  PI.  10,  3  C.  L.  R.  138;  In  re  New  Dur- 
ham Salt  Co.,  2  Megone  360;  Jones  v.  Starkey, 

16  Jur.  510. 

United  States.  —  Vane  v.  Nevvcombe,  132  U. 
S.  220;  Washington  Bank  v.  Nock,  9  Wall.  (U. 
S.)  373- 

Alabama.  —  Donald  v.  Hewitt,  33  Ala.  534, 
73  Am.  Dec.  431;  Ross  v.  Perry,  105  Ala.  533; 
Carroll  v.  Kelly,  in  Ala.  661;  Nobles  v. 
Christian,  etc..  Grocery  Co.,  113  Ala.  220. 

Illinois.  —  Goembel  v.  Arnett,  100  111.  34; 
Bowen  v.  McCarthy,  127  111.  17,  affirming  25 
III.  App.  549;  Griffin  Booth,  152  III.  219, 
affirmed  50  111.  App.  217;  East  St.  Louis  v. 
Illinois,  etc.,  Bridge  Co..  52  111.  App.  436. 

Iowa.  —  Herriman  v.  McKee,  49  Iowa  185; 
Rider  v.  Clark,  54  Iowa  292;  Cook  v.  Black,  54 
Iowa  693.  See  also  Atlantic  Trust  Co.  v.  Car- 
bondale  Coal  Co.,  99  Iowa  234;  Poe  v.  Ekert, 
102  Iowa  361. 

Kentucky.  —  Harned  v.  Mutual  L.  Ins.  Co., 
(Ky.  1899)  53  S.  W.  Rep.  27. 

Maryland. — Gordon  v.  McCulloh,  66  Md. 
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245;  Baltimore,  etc.,  Turnpike  Co.  v.  Moale, 
71  Md.  353. 

Michigan.  —  Richards  v.  Lewis  L.  Arms 
Shingle,  etc.,  Co.,  74  Mich.  57. 

Mississippi.  —  Alexander  r.  Berry,  54  Miss. 
422;  Hart  v.  Livermore  Foundry,  etc.,  Co.,  72 
Miss.  809. 

Missouri.  —  Vanstone  v.  Goodwin,  42  Mo. 
App.  39. 

New  York.  —  Clark  v.  Mauran,  3  Paige  (N. 
Y.)  373;  Marsh  v.  Titus,  6  Thomp.  &  C.  (N. 
Y.)  29,  3  Hun  (N.  Y.)  550;  Arnold  v.  Morris,  7 
Daly  (N.  Y.)  498;  Crombie  v.  Rosentock,  (N. 
Y.  Super.  Ct.  Spec.  T.)  19  Abb.  N.  Cas.  (N.  Y.) 
312;  Johnson  v.  Tyng,  58  Hun  (N.  Y.)  501: 
Belmont  v.  Ponvert,  63  N.  Y.  547,  modifying 
35  N.  Y.  Super.  Ct.  208;  Kribbs  v.  Alford,  120 
N.  Y.  519,  affirming  (Supm.  Ct.  Gen.  T.)  g  N. 
Y.  St.  Rep.  617;  Lighthouse  v.  Buffalo  Third 
Nat.  Bank,  162  N.  Y.  336,  reversing  25  N.  Y. 
App.  Div.  630,  e2  N.  Y.  Supp.  488;  Cook  v. 
Shattuck,  (Supm".  Ct.  Gen.  T.)  48  N.  Y.  St. 
Rep.  800;  Cornell  v.  Savage,  49  N.  Y.  App. 
Div.  429;  Wood  v.  Lester,  29  Barb.  (N.  Y.)  146; 
Atlantic  Trust  Co.  v.  Holdsworth,  (Supm.  Ct. 
App.  Div.)  63  N.  Y.  Supp.  756. 

AT07th  Carolina.  —  McCaskill  v.  McKinnon, 
121  N.  Car.  214;  Arnold  v.  Porter,  122  N.  Car. 
242. 

Pennsylvania.  —  Christman  v.  Christ,  4 
Penny.  (Pa.)  291;  Hiester  v.  Green,  48  Pa.  St. 
96,  86  Am.  Dec.  569:  Dexter's  Appeal,  81  Pa. 
St.  403;  Eichelberger  v.  Gitt,  104  Pa.  St.  64; 
Brownback  v.  Ozias,  117  Pa.  St.  87;  Rohn  v. 
Odenwelder,  162  Pa.  St.  346. 

Rhode  Island.  —  Beach  v.  Bullock,  19  R.  I. 
121;  Edwards  v.  Barstow,  21  R.  I.  562. 

South  Carolina.  —  Dow  v.  Ker,  Spears  Eq. 
(S.  Car.)  413. 

Texas.  — Thorn  v.  Dill,  56  Tex.  145;  Girand 
v.  Barnard,  (Tex.  Civ.  App.  1898)  47  S.  W. 
Rep.  482;  Bringhurst  v.  Mutual  Bldg.,  etc., 
Assoc.,  19  Tex.  Civ.  App.  355. 

Virginia.  —  Ruffners  v.  Putney,  12  Gratt. 
(Va.)  541;  Williams  v.  Price,  5  Munf.  (Va.)  507; 
Ott  v.  King,  8  Gratt.  (Va.)  224;  William,  etc., 
College  v.  Powell,  12  Gratt.  (Va.)  372;  Patton 
v.  Hoge,  22  Gratt.  (Va.)  443. 

West  Virginia.  —  Knott  v.  Shepherdslown 
Mfg.  Co.,  30  W.  Va.  790. 

3.  Liens  Kesulting  from  Orders  or  Assignments 
—  England.  —  Rodick  v.  Gandell,  1  De  G.  M. 
&  G.  763,  12  Beav.  325;  Row  v.  Dawson,  1 
Ves.  331;  Yeates  v.  Groves,  I  Ves.  Jr.  280; 
Brice  v.  Bannister,  3  Q.  B.  D.  569;  Smith  v. 
Everett,  4  Bro.  C.  C.  64;  Burn  v.  Carvallo,  4 
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as  an  equitable  assignment  thereof.1  There  must  be  an  appropriation  of  the 
fund  pro  tanto,  either  by  giving  an  order,  or  by  transferring  it  otherwise  in 
such  a  manner  that  the  holder  is  authorized  to  pay  the  amount  directly  to  the 
creditor  without  the  further  intervention  of  the  debtor.2  A  lien  may  be  thus 
created  though  the  fund  is  not  in  existence  at  the  time  of  the  order  or 
assignment.3 


Myl.  &  C.  690;  Lett  v.  Morris,  4  Sim.  607; 
Tibbits  v.  George,  5  Ad.  &  El.  107,  31  E.  C.  L. 
293;  Addison  v.  Cox,  L.  R.  8  Ch.  76.  See  also 
Watson  v.  Wellington,  1  RuSs.  &  M.  602; 
Ex  p.  South,  3  Swanst.  392". 

United  States.  —  Leeds  v.  Marine  Ins.  Co.,  6 
Wheal.  (U.  S.)  565;  Trist  v.  Child,  21  Wall. 
(U.  S.)  441;  Christmas  v.  Russell.  14  Wall.  (U. 
S.)  69;  Peugh  v.  Porter,  112  U.  S.  737.  But 
see  Maudeville  v.  Welch,  1  Wheat.  (U.  S.)  233, 
5  Wheat.  (U.  S.)  277. 

Georgia. —  Holt  v.  Augusta  Bank,  13  Ga. 
341;  Daniels  v.  Meinhard,  53  Ga.  359. 

Illinois.  —  Pomeroy  v.  Manhattan  L.  Ins. 
Co.,  40  111.  398;  Phillips  v.  Edsall,  127  III.  535. 
But  see  Chicago,  etc.,  R.  Co.  v.  Russell,  57 
111.  467,  note;  Chicago,  etc.,  R.  Co.  v.  Nichols, 
111.  464;  Moore  v.  Gravelot,  3  111.  App.  442. 

Maine.  —  Buck  v.  Swazey,  35  Me.  41,  56  Am. 
Dec.  681;  National  Exch.  Bank  v.  McLoon,  73 
Me.  498,  40  Am.  Rep.  388. 

Massachusetts.  — •  James  v.  Newton,  142  Mass. 
366,  distinguishing  Palmer  v.  Merrill,  6  Cush. 
(Mass.)  282,  52  Am.  Dec.  782.  But  see  Tripp 
v.  Brownell,  12  Cush.  (Mass.)  376. 

New  Jersey. — -Trenton  Public  Schools  v. 
Heath,  15  N.  J.  Eq.  22;  American  Pin  Co.  v. 
Wright,  (N.  J.  1900)  46  Atl.  Rep.  215. 

New  York.  —  Peyton  v.  Hallett,  1  Cai.  (N. 
Y.)  363;  Morton  v.  Naylor,  1  Hill  (N.  Y.) 
583;  Phillips  v.  Stagg,  2  Ediv.  (N.  Y.)  108; 
Field  v.  New  York,  6  N.  Y.  179,  57  Am.  Dec. 
435;  Hoyt  v.  Story,  3  Barb.  (N.  Y.)  262;  Brad- 
ley v.  Root,  5  Paige  (N.  Y.)  632;  Taylor  v. 
Bates,  5  Cow.  (N.  Y.)  376;  Wheeler  v.  Wheeler, 
9  Cow.  (N.  Y.)  34;  Pattison  v.  Hull,  9  Cow. 
(N\  Y.)  747;  Flour  City  Nat.  Bank  v.  Garfield, 
30  Hun  (N.  Y.)  579;  Harris  v.  Clark,  3  N.  Y. 
93,  51  Am.  Dec.  352,  affirming  2  B.irb.  (N.  Y.) 
94;  Marshall  v.  Meech,  51  N.  Y.  140,  10  Am. 
Rep.  572;  Alger  v.  Scott,  54  N  Y.  14;  Brill  v. 
Tutlle,  81  N.  Y.  454,  37  Am.  Rep.  515,  dis- 
tinguishing Shaver  v.  Western  Union  Tel.  Co., 
57  N.  Y.  459;  Risley  v.  Phenix  Bank,  83  N.  Y. 
318,  38  Am.  Rep.  421,  affirming  it  Hun  (N.  Y.) 
484;  Brown  v.  New  York,  11  Hun  (N.  Y.)  22; 
Jones  v.  New  York,  47  N.  Y.  Super.  Ct.  242. 
See  also  Clark  v.  Mauran,  3  Paige  (N.  Y.)  373, 

Texas.  —  Goldman  v.  Blum,  58  Tex.  630, 
distinguishing  Lindsay  v.  Price,  33  Tex.  280, 
and  Frank  :.  Kaigler,  36  Tex.  305;  Harris 
County  v.  Campbell,  68  Tex.  22,  2  Am.  St. 
Rep.  467. 

Virginia.  —  Anderson  v.  De  Soer,  6  Gratt. 
(Va.)  363. 

Washington.  —  Hossack    v.     Graham,  20 
Wash.  184. 

West  Virginia.  —  Smith  v.  Patton,  12  W. 
Va.  553. 

See  Philadelphia's  Appeals,  86  Pa.  St.  179. 
See  also  Stanbery  v.  Smvlhe,  13  Ohio  St.  495. 

1.  Lien  Not  Created  by  Mere  Agreement  to  Pay 
Debt   Out   of  Designated    Fund  —  England.  — 

Bradley  v.   ,  Ridg.     Hard.  194.    See  also 

Lepard  v.  Vernon,  2  Ves.  &  B.  51. 

19  C.  of  L. — 2  17 


United  States. —  Christmas  v.  Russell,  14 
Wall.  (U.  S.)  69;  Trist  v.  Child,  21  Wall.  (U. 
S.)  441;  Dillon  v.  Barnard,  21  Wall.  (U.  S.) 
430,  affirming  Holmes  (U.  S.)  386. 

Colorado.  —  Silent  Friend  Min.  Co.  v.  Abbot, 
7  Colo.  App.  73. 

District  of  Columbia.  —  Lamon  :\  McKee,  18 
D.  C.  446;  Woods  v.  Dickinson,  18  D.  C.  301. 

Illinois.  —  Hamilton  v.  Downer,  46  111.  App. 
54t,  affirmed  152  111.  651.  But  see  Higgins  v. 
Lansingh,  154  111.  301. 

Louisiana.  —  Hagan  v.  Sompeyrac,  3  La.  154.. 

/Minnesota.  —  Hale  v.  Dressen,  76  Minn.  183. 

New  Jersey^  — American  Pin  Co.  v.  Wright, 
(N.  J  1900)  46  Atl.  Rep.  215. 

New  York.  —  Rogers  v.  Hosack,  18  Wend. 
(N.  Y.)  319;  Hoyl  v.  Siory,  3  Barb.  (N.  Y.)  262; 
Gibson  v.  Stone,  43  Barb.  (N.  Y.)  285;  Wood 
v.  Mitchell,  63  H  un  (N.  Y.)  629,  17  N.  Y.  Supp. 
782;  Williams  v.  Ingersoll,  89  N.  Y.  508, 
affirming  23  Hun  (N.  Y.)  284;  Wemple  v. 
Hauenstein,  19  N.  Y.  App.  Div.  552;  Addison 
v.  Enoch,  48  N.  Y.  App.  Div.  111. 

Ohio.  —  Christmas  v.  Giiswold,  8  Ohio  St. 
558. 

Washington.- —  Hossack  v.  Graham,  20  Wash. 
184. 

West  Virginia.  —  Feamstei  v.  Withrow,  9 
W.  Va.  296;  Smith  v.  Patton,  12  W.  Va.  553. 

See  also  Cook  v.  Black,  54  Iowa  693. 

Contra  in  Alabama.  —  Powell  v.  Jones,  72  Ala. 
392.  See  also  Donald  v.  Hewitt,  33  Ala.  534, 
73  Am .  Dec.  431. 

2.  Appropriation  of  Fund  Pro  Tanto  Essential 
—  United  States.  —  Wright  v.  Ellison,  1  Wall. 
(U.  S.)  16;  Dillon  v.  Barnard,  21  Wall.  (U.  S.) 
430,  affirming  Holmes  (U.  S.)  386;  Trist  v. 
Child,  21  Wall.  (U.  S.)44i;  Peugh  v.  Porter, 
112  U.  S.  737;  Ketchum  v.  St.  Louis  County. 
IOI  U.  S.  306,  affirming  4  Dill.  (U.  S.)  78. 
Compare  Peninsular  Iron  Co.  v.  Eells,  (C.  C. 
A.)  68  Fed.  Rep.  24. 

California.  —  Bibend  v.  Liverpool,  etc.,  F., 
etc.,  Ins.  Co.,  30  Cal.  78;  Bergson  *.  Builders' 
Ins.  Co.,  38  Cal.  541. 

District  of  Columbia.  — Woods  v.  Dickinson, 
18  D.  C.  301;  Lamon  v.  McKee,  18  D.  C.  446. 

ATew  Jersey.  —  American  Pin  Co.  v.  Wright. 
(N.  J.  igoo;  46  Atl.  Rep.  215. 

New  York.  —  Hoyt  v.  Story,  3  Barb.  (N.  Y.) 
262;  Richardson  v.  Rust,  9  Paige  (N.  Y.)  243; 
Field  v.  New  York,  6  N.  Y.  179,  57  Am.  Dec. 
435- 

Pennsylvania.  —  Pennsylvania  Ins.  Co.  v. 
Phoenix  Ins.  Co.,  71  Pa.  St.  31.  affirming  8 
Phila.  (Pa.)  32. 

Virginia.  —  Clayton  v.  Fawcett,  2  Leigh 
(Va.)  19. 

See  also  Pomeroy  v.  Manhattan  L.  Ins.  Co., 
40  III.  398;  Jones  v.  Starkey,  16  Jur.  510; 
Knott  v.  Shepherdstown  Mfg.  Co.,  30  W.  Va. 
790.  But  see  Palmer  v.  Merrill,  6  Cush. 
(Mass.)  282,  52  Am.  Dec.  782. 

3.  Order  on  or  Assignment  of  Fund  Not  Yet  in 
Existence.  —  Peugh  v.  Porter,  112  U.  S.  737; 
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But  in  Some  Jurisdictions  it  has  been  held  that  though  an  assignment  may  be 
made  of  an  entire  fund  by  an  order  drawn  by  the  owner  on  the  holder  of  the 
fund,  or  party  indebted,  yet  an  order  for  a  part  only  of  the  fund  or  debt  will 
not  give  the  person  in  whose  favor  it  is  drawn  an  equitable  lien  on  the  fund, 
unless  there  is  an  acceptance  by  the  drawee,  or  an  obligation  by  him  to  accept 
may  be  fairly  implied  from  the  custom  of  trade,  or  the  course  of  business 
between  the  parties,  as  a  part  of  the-ir  contract.1 

An  Ordinary  Bill  of  Exchange  not  drawn  upon  any  particular  fund  does  not  give 
the  payee  an  equitable  lien  upon  funds  in  the  hands  of  the  drawee  until 
accepted  by  him ; a  nor  will  the  payee  have  such  a  lien  upon  the  funds  if  they 
subsequently  come  into  the  hands  of  the  drawer.3  And  a  mere  reference  on 
the  face  of  the  bill  to  a  cargo  or  consignment  of  goods,  showing  that  the  bill 
is  drawn  against  the  cargo  or  consignment,  does  not  create  any  charge  in 
favor  of  the  bill  holder  as  against  the  cargo  or  consignment  or  the  proceeds 
thereof.4  But  where  it  clearly  appears,  from  all  the  circumstances  of  the  case, 
that  a  bill  or  draft  was  discounted  or  purchased  upon  the  agreement  of  the 
parties  that  the  property  against  which  it  was  drawn  or  its  proceeds  should  be 
held  as  security  for  its  acceptance  or  payment,  the  person  so  discounting  or 
purchasing  the  bill  or  draft  will  have  a  lien  on  such  property  or  the  proceeds 
thereof,  whether  the  drawee  accept  or  not.5  Securities  held  by  an  acceptor 
of  bills  of  exchange  against  his  acceptances  are  available  to  the  bill  holders,  if 
both  acceptor  and  drawer  are  insolvent.6 

Rule  in  Regard  to  Checks.  —  It  has  generally  been  held  that  a  check  drawn  in  the 
ordinary  form,  not  designating  any  special  fund  out  of  which  it  is  to  be  paid, 
does  not  before  acceptance  give  the  payee  or  holder  an  equitable  lien  upon 
the  funds  deposited  by  the  drawer.7    But  where  it  is  established  that  it  was 


Bibend  v.  Liverpool,  etc.,  F.,  etc.,  Ins.  Co., 
30  Cal.  78;  Bergson  .z'.  Builders'  Ins.  Co.,  38 
Cal.  541;  Holt  v.  Augusta  Bank,  13  Ga.  341; 
Phillips  v.  Ed  sail,  127  111.  535;  Richardson  v. 
Rust,  9  Paige  (N.  Y.)  245;  Field  v.  New  York, 
6  N.  Y.  179,  57  Am.  Dec.  435;  Pennsylvania 
Ins.  Co.  v.  Phoenix  Ins.  Co.,  71  Pa.  St.  31, 
affirming  8  Phila.  (Pa.)  32.  See  also  Powell  v. 
Jones,  72  Ala.  392. 

1.  In  Some  Jurisdictions  Lien  Not  Created  by 
Order  for  Part  of  Fund.  —  Bosworih  v.  Jackson- 
ville Nat.  Bank,  (C.  C.  A.)  64  Fed.  Rep.  615; 
Wilson  v,  Carson,  12  Md.  54;  Gibson  v.  Finley, 
4  Md.  Ch.  75.  See  also  Burnett  v.  Crandall, 
63  Mo.  410;  Beardslee  v.  Morgner,  73  Mo.  22; 
Loomis  v.  Robinson,  76  Mo.  488;  St.  Louis 
Fourth  Nat.  Bank  v.  Noonan,  88  Mo.  372. 

2.  No  Lien  Created  by  Ordinary  Bill  of  Ex- 
change until  Acceptance.  —  Brown  v.  Kough,  29 
Ch.  D.  856;  Christmas  v.  Russell,  14  Wall.  (U. 
S.)  69;  Cowperthwaite  v.  Sheffield,  3  N.  Y. 
243,  affirming  1  Sandf.  (N.  Y.)  416;  Harris  v. 
Clark,  3  N.  Y.  93,  affirming  2  Barb.  (N.  Y.)  94; 
Marine,  etc.,  Ins.  Bank  v.  Jauncey,  3  Sandf. 
(N.  Y.)  257;  Winter  v.  Drury,  3  Sandf.  (N.  Y.) 
263,  note  a,  affirmed  5  N.  Y.  525;  Hopkins  v. 
Beebe,  26  Pa.  St.  85.  See  also  Williams  v. 
Everett,  14  East  582.  But  see  Corser  v.  Craig, 
1  Wash.  (U.  S.)  424. 

3.  Marine,  etc.,  Ins.  Bank  v.  Jauncey,  3  Sandf. 
(N.  Y.)  257;  Winter  v.  Drury,  3  Sandf.  (N.  Y.) 
263,  note  a,  affirmed  5  N.  Y.  525. 

4.  Reference  on  Face  of  Bill  to  Cargo  or  Consign- 
ment of  Goods.  —  Robey,  etc.,  Perseverance 
Ironworks  v.  Oilier,  L.  R.  7  Ch.  695;  Phelps 
v.  Comber,  29  Ch.  D.  819;  Brown  v.  Kough, 
29  Ch.  D.  856.  See  also  Cowperthwaite  v. 
Sheffield,  3  N.  Y.  243,  affirming  1  Sandf.  (N.  Y.) 


IS 


416;  Marine,  etc.,  Ins.  Bank  v.  Jauncey,  3 
Sandf.  (N.  Y.)  257.  See  also  In  re  Entwistle, 
3  Ch.  D.  477. 

An  Agent  Who  Accepts  Bills  drawn  against  a 
consignment  of  cotton  to  his  principal  has  no 
equitable  lien  upon  the  proceeds,  for  his  bills 
drawn  on  his  principal,  for  reimbursement,  as 
against  the  owner  of  the  cotton.  Dodge  v. 
Wilbur,  10  N.  Y.  579,  affirming  5  Sandf.  (N. 
Y.)  3Q7- 

5.  Agreement  that  Property  Shall  Be  Held  as 
Security  for  Acceptance  or  Payment  of  Bill.  — 

Parker  v.  Baxter,  19  Hun  (N.  Y.)  410,  affirmed 
86  N.  Y.  586;  Flour  City  Nat.  Bank  v.  Gar- 
field, 30  Hun  (N.  Y.)  579.  See  also  Ranken  v. 
Alfaro,  5  Ch.  D.  786;  Rochester  Bank  v. 
Jones,  4  N.  Y.  497,  55  Am.  Dec.  290;  Marine, 
etc.,  Ins.  Bank  v.  Jauncey,  1  Barb.  (N.  Y.)486. 
But  see  Marine,  etc.,  Ins.  Bank  v.  Jauncey,  3 
Sandf.  (N.  Y.)  257- 

6.  When  Securities  Held  by  Acceptor  Against 
His  Acceptances  Are  Available  to  Bill  Holder.  — 
Ex  p.  Waring,  19  Ves.  Jr.  345;  Yaughan  v. 
Halliday,  L.  R.  9  Ch.  561;  Ex  p.  Dewhurst,  L. 
R.  8  Ch.  965;  Ex  p.  Smart,  L.  R.  8  Ch.  220; 
City  Bank  v.  Luckie,  L.  R.  5  Ch.  773;  In  re 
General  Rolling  Stock  Co.,  L.  R.  4  Ch.  423; 
In  re  New  Zealand  Banking  Corp.,  L.  R.  4 
Eq.  226;  Ex  p.  Lambton,  L.  R.  10  Ch.  405; 
Powles  v.  Hargreaves,  3  De  G.  M.  &  G.  430; 
Ex  p.  Imbert,  1  De  G.  &  J.  152. 

7.  Checks.  —  Fourth  St.  Bank  v.  Yardley,  165 
U.  S.  634;  Christmas  v.  Russell,  14  Wall.  (U. 
S.)  69;  Moses  v.  Franklin  Bank,  34  Md.  580; 
Carr  v.  National  Security  Bank,  107  Mass.  45, 
9  Am.  Rep.  6;  Dickinson  v.  Coates,  79  Mo. 
250,  49  Am.  Rep.  228;  Chaf  man  v.  White,  6  N. 
Y.  412,  57  Am.  Dec.  464. 
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the  intention  and  agreement  of  the  parties  to  a  transaction  that  a  check  drawn 
generally  should  be  paid  out  of  a  particular  fund,  such  check,  as  between  the 
parties,  will  be  treated  as  though  an  order  for  payment  out  of  a  specific, 
designated  fund,  and  a  lien  will  be  created  upon  the  fund  for  the  amount  of 
the  check. 1 

c  Consignment  to  Creditor  of  Specific  Property  to  Liquidate 
Debt.  — If  a  debtor  consigns  to  his  creditor  specific  property,  with  instruc- 
tions to  apply  it  in  payment,  an  equitable  lien  attaches  in  favor  of  the 
creditor.2 

d.  Agreement  to  Appropriate  Rents  and  Profits  or  Proceeds  of 
Lands  to  Payment  of  Debt.  —  A  written  contract  to  appropriate  the  rents 
and  profits  of  particular  specified  lands,  or  the  proceeds  of  their  sale,  to  the 
payment  of  a  debt,  creates  in  equity  a  lien  on  the  land.3 

e.  Advances  Made  under  Agreement  for  Security.  —  Where  one 
makes  advances  under  an  agreement  that  he  shall  be  reimbursed  out  of  a 
certain  fund,  he  thereby  acquires  a  lien  upon  such  fund  for  the  amount  of  his 
advances.4  So  one  who  advances  money  under  an  agreement  that  certain 
property  shall  be  held  as  security  for  its  repayment  is  entitled  to  a  lien  upon 
such  property.5 

3.  Liens  Founded  on  Equitable  Principles  in  Absence  of  Express  Contract  — 

a.  In  General.  —  In  some  cases,  though  there  be  no  express  agreement, 
equity  gives  a  lien  or  a  right  equivalent  to  a  lien,  when  in  no  other  way  the 
rights  of  parties  can  be  secured.6  Such  implied  liens  are  based  upon  those 
broad  ethical  principles  which  are  embodied  in  the  maxims  which  lie  at  the 
foundation  of  equity  jurisprudence.7    But  the  tendency  now  is  to  limit  rather 


1.  Fourth  St.  Bank  v.  Yardley,  165  U.  S.  634. 

2.  Consignment  of  Specific  Property  to  Liquidate 
a  Debt.  —  Holt  v.  Augusta  Bank,  13  Ga.  341. 

Deposit  of  Stock  in  Consideration  of  Liability 
Incurred.  —  A  deposit  of  certificates  of  stock  in 
an  incorporated  company,  in  consideration  of  a 
liability  incurred  for  the  depositor,  creates  an 
equitable  lien  upon  the  stock  to  the  extent 
of  the  liability.  Maybin  v.  Kirby,  4  Rich.  Eq. 
(S.  Car.)  105. 

3.  Smith  v.  Patlon,  12  W.  Va.  554.  See  also 
Pinch  v.  Anthony,  8  Allen  (Mass.)  536. 

4.  Advances  Made  under  an  Agreement  for  Re- 
imbursement Out  of  a  Certain  Fund.  —  Swainston 
v.  Clay,  ir  W.  R.  811.  8  L.  T.  N.  S.  563,  32  L. 
J.  Ch.  503;  Means  v.  Randall  Bank,  146  U.  S. 
620;  Perry  v.  Godbe,  82  Fed.  Rep.  141 ;  Powell 
v.  Jones,  72  Ala.  392;  Eutaw  Bank  v.  Alabama 
State  Bank,  87  Ala.  163;  Atlantic  Trust  Co.  v. 
Carbondale  Coal  Co.,  99  Iowa  234;  Hendricks 
v.  Robinson,  2  Johns.  Ch.  (N.  Y.)  284;  Flour 
City  Nat.  Bank  v.  Garfield,  30  Hun  (N.  Y.)  579. 
See  also  Norris  v.  Williams,  1  Cromp.  &  M. 
842;  Washington  Bank  v.  Nock,  9  Wall.  (U. 
S  )  373;  Atlantic  Trust  Co.  v.  Holdsworth, 
(Supm.  Ct.  App.  Div.)  63  N.  Y.  Supp.  756; 
Ei-ans  v.  Sanborn,  (Tex.  1891)  18  S.  W.  Rep. 
703.  But  see  Munroe  v.  Bonanno,  (Supm.  Ct. 
Spec.  T.)  31  Abb.  N.  Cas.  (N.  Y.)  1;  Gibson  v. 
Stone,  43  Barb.  (N.  Y.)  285. 

5.  Advances  under  Agreement  that  Certain 
Property  Shall  Be  Held  as  Security  —  England.  — 
Exp.  Watts,  9  Jur.  N.  S.  238,  32  L.  J.  Bankr. 
35,  7  L.  T.  N.  S.  585;  In  re  New  Durham  Salt 
Co.,  2  Megone  360.  See  also  Chilton  ;•.  Car- 
rington,  15  C.  B.  95,  80  E.  C.  L.  95,  1  Jur.  N. 
S.  89.  24  L.  J.  C.  PI.  10,  3  C.  L.  R.  138. 

United  States.  —  See  Clarke  v.  Southwick,  r 
Curt.  (U.  S.)  297. 

Kentucky.  —  Trimble  v.  Puckett,  93  Ky.  218. 


New  York.  —  Rochesler  Bank  v.  Jones,  4  N. 
Y.  497,  55  Am.  Dec.  290;  Parker  v.  Baxter,  19 
Hun  (N.  Y.)  410,  affirmed  86  N.  Y.  586; 
National  Bank  of  Deposit  Rogers,  44  N.  Y. 
App.  Div.  357,  affirming  26  Misc.  (N.  Y.)  555. 
But  see  Gibson  v.  Stone,  43  Barb.  (N.  Y.)  285. 

South  Carolina.  —  Read  v.  Gaillard,  2  Desaus. 
(S.  Car.)  552,  2  Am.  Dec.  696. 

Texas. — Vickers  v.  Kennedy,  (Tex.  Civ. 
App.,  1896)  34  S.  W.  Rep  458;  Brown  v.  Pitts, 
(Tex  Civ.  App.  1896)  37  S.  W.  Rep.  623.  See 
also  Bringhurst  v.  Mutual  Bldg.,  etc.,  Assoc., 
19  Tex.  Civ.  App.  355. 

Virginia.  —  Ruffners  v.  Putney,  12  Gratt. 
(Va.)  541. 

See  also  Badgerow  v.  Manhattan  Trust  Co., 
64  Fed.  Rep.  931.  But  see  Leavenworth  Bank 
v.  Hunt,  11  Wall.  (U.  S.)  391. 

Agreement  to  Hypothecate  Merchandise  as 
Security  for  Advances  Made  for  Its  Purchase.  — 
Fletcher  v.  Morey,  2  Story  (U.  S.)  555;  Hauselt 
v.  Harrison,  105  U.  S.  401;  Eutaw  Bank  v. 
Alabama  State  Bank,  87  Ala.  163;  Marsh  v. 
Titus,  6  Thomp.  &  C.  (N.  Y.)  29,  3  Hun  (N. 
Y.)  550.  See  also  Munroe  v.  Bonanno,  (Supm. 
Ct.  Spec.  T.)  31  Abb.  N.  Cas.  (N.  Y.)  1. 

No  Lien  on  Money  Advanced  Where  Creditor 
Dies  Before  Purchasing. —  Holt  v.  Augusta 
Bank,  13  Ga.  341. 

6.  Liens  Founded  on  Equitable  Principles.  — 
Society  of  Shakers  Watson,  68  Fed.  Rep. 
730,  37  U.  S.  App.  141;  Gavin  v.  Carling,  55 
Md.  530;  Smith  z.  Smith,  51  Hun  (N.  Y.)  164, 
affirmed  125  N.  Y  224;  Perry  v.  Board  of 
Missions,  etc.,  102  N.  Y.  99;  Hensel  v. 
Kegans,  8  Tex.  Civ.  App.  583. 

7.  Kelly  v.  Kelly,  54  Mich.  30;  Taylor  v. 
Baldwin,  10  Barb.  (N.  Y.)  626. 

Illustrations  —  Money  Paid  by  Heirs  for  the 
Protection  of  the  Estate.  —  Benedict  :'.  Chase, 
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than  extend  the  doctrine  of  constructive  liens.  Secret  trusts  in,  and  construc- 
tive liens  upon,  real  estate  are  discountenanced;  at  least,  they  are  not 
encouraged.1  Perhaps  the  best  illustration  of  a  lien  of  this  class  is  the  lien  of 
a  vendor  for  the  unpaid  purchase  money.* 

b.  Liens  for  Improvements  and  Repairs  —  (i)  Of  a  Joint  Owner.  —  If 
one  of  two  or  more  joint  owners  of  property,  acting  in  good  faith  and  for  the 
joint  benefit,  make  permanent  repairs  or  improvements  upon  the  property, 
which  add  a  permanent  value  to  the  estate,  they  will  have  an  equitable  lien 
upon  the  interests  of  their  co-tenants  for  the  amount  thus  expended.3 

(2)  Of  One  Laboring  under  a  Mistake  as  to  Title.  —  It  has  been  held  that 
a  bona  fide  purchaser,  for  a  valuable  consideration,  without  notice  of  any 
defect  in  his  title,  who  makes  permanent  improvements  upon  the  property 
purchased,  has  a  lien  upon  the  property  for  the  value  of  such  improvements 
which  a  court  of  equity  will  enforce  against  the  true  owner,  even  after  he  has 
recovered  the  property  in  a  suit  at  law  against  the  purchaser.4  In  some  juris- 
dictions, however,  the  cases  support  the  doctrine  that  equity  will  not  give  active 
relief  to  one  who  under  a  mistaken  belief  that  another's  property  belongs  to 
him,  places  permanent  improvements  thereon.5    But  it  is  well  settled  that 


58  Conn  196.  But  compare  Bulen  v.  Burdell, 
(N.  Y.  Super.  Ct.  Spec.  T.)  11  Abb.  Pr.  (N. 
Y.)  381. 

Expenses  Incurred  in  Recovering  Judgment 
under  Mistake  as  to  Title  to  Right  of  Action.  — 

Whitaker  v.  Williams,  20  Conn.  527. 

Lien  of  Distributee  on  Proceeds  of  Real  Estate 
Where  Heirs  Have  Received  Entire  Personal 
Estate.  —  Duffy  v.  Buchannan,  I  Paige  (N.  Y.) 
453- 

Payment  of  Custom  Duties  under  Mistake  as  to 
Title  with  Knowledge  of  True  Owner.  —  Fowler 
v.  Parsons,  143  Mass.  401, 

Lien  of  Vendor  upon  Timber  Wrongfully  Cut  by 
Vendee.  —  Burgelt  v.  Bissell,  14  Barb.  (N.  Y.) 
638. 

1.  Taylor  v.  Baldwin,  10  Barb.  (N.  Y.)  635. 

An  Equitable  Lien  upon  Real  Estate  requires, 
in  the  absence  of  an  express  written  contract, 
such  relations  between  the  parties  as  will  make 
it  right  and  just  to  declare  the  lien.  Kelly  v. 
Kelly,  54  Mich.  30. 

Courts  of  equity  do  not  create  liens  upon 
lands  to  secure  a  party  for  a  breach  of  contract, 
whether  under  seal  or  not,  when  there  is  no 
agreement  for  a  lien  between  the  parties. 
Wilkinson  v.  Eong  Rapids  Tp.,  74  Mich.  63. 

Furnishing  Goods  for  Plantation  Gives  No  Lien 
Thereon. —  Garland  v.  Hull,  13  Smed.  &  M. 
(Miss.)  76,  51  Am.  Dec.  140. 

Legatees,  whose  shares  of  the  personal  estate 
of  the  testator  have  been  wasted  by  the  execu- 
tor, have  no  lien  upon  the  real  estate  devised 
to  such  executor  to  make  good  their  loss. 
Wilkes  v.  Harper,  I  N.  Y.  586,  affirming  3 
Sandf.  Ch.  (N.  Y.)  6,  2  Barb.  Ch.  (N.  Y.)  338. 

Where  a  Person  Was  Guilty  of  Fraud  in  Obtain- 
ing Title  to  Real  Estate  it  was  held,  in  a  suit  for 
rescission,  that  he  had  no  lien  upon  money  re- 
ceived by  him  upon  a  sale  of  the  real  estate, 
for  his  expenses  and  counsel  fees  incurred  in 
conducting  a  litigation  between  himself  and 
other  parties  respecting  the  title  to  the  real 
estate.  Henninger  v.  Heald,  (N.  J.  1894)  30 
Atl.  Rep.  809. 

A  Special  Tax  Bill  does  not  constitute  an 
equitable  lien  on  the  property  taxed.  Seibert 
v.  Copp,  62  Mo.  182. 


Money  Advanced  for  Personal  Property  Creates 
No  Lien. —  Allen  v.  Shortridge,  1  Duv.  (Ky.) 
35.    See  also  Clemson  v.  Davidson,  5  Binn. 

(Pa  )  392. 

The  Holder  of  County  Bonds  of  a  certain  class 
has  no  lien  upon  a  fund  resulting  from  the 
collection,  through  his  instrumentality,  of  de- 
linquent taxes  levied  for  the  payment  of  bonds 
of  that  class  of  which  he  is  a  holder.  Shelley 
v.  St.  Charles  County  Ct.,  21  Fed.  Rep.  699. 

One  Who  Purchases  a  Mare  with  Foal,  to  which 
title  was  reserved  in  another,  has  no  lien  on 
the  colt  subsequently  born  for  its  nurture. 
Andrews  v.  Cox,  42  Ark.  473.  48  Am.  Rep.  68. 
See  also  Cook  v.  Shattuck,  (Supm.  Ct.  Gen  T.) 
48  N.  Y.  St.  Rep.  800. 

2.  See  (he  title  Vendors'  Liens. 

As  to  Partnership  Liens,  see  the  title  Partner- 
ship. 

3.  Lien  of  Joint  Owner  for  Improvements  or 

Repairs.  —  Lake  v.  Gibson,  1  Eq.  Cas.  Abr.  290, 
par.  3;  Alexander  :•.  Ellison,  79  Ky.  14S;  Gavin 
v.  Carling,  55  Md.  530;  Kelly  v.  Kelly,  54 
Mich.  30.  See  Swan  v.  Swan,  8  Price  518. 
And  see  the  title  Joint  Tenants  and  Tenants 
in  Common,  vol.  17,  p.  688. 

4.  Improvements  Made  under  Mistake  as  to  Title 
—  Right  to  Active  Relief. —  Bright  v.  Boyd,  1 
Story  (U.  S.)  495,  2  Siory  (U.  S.)  605;  Thomas 
v.  Thomas,  16  B.  Mon.  (Ky.)  420;  Union  Hall 
Assoc.  v.  Morrison,  39  Md.  281;  Hatcher  r. 
Briggs,  6  Oregon  3T.  See  also  Barlow  Bell, 
1  A.  K.  Marsh.  (Ky.)  246,  10  Am.  Dec.  731; 
McKelway  v.  Armour,  10  N.  J.  Eq.  115,  64 
Am.  Dec.  445;  McLaughlin  v.  Barnum,  31  Md. 
456.  And  see  the  title  Improvements,  vol.  16, 
p.  104. 

5.  Neesom  v.  Clarkson,  4  Hare  97;  Williams 
v.  Gibbes,  20  How.  (U.  S.)  538;  Williams  v. 
Vanderbilt,  14s  111.  23S,  36  Am.  St.  Rep  486; 
Putnam  v.  Ritchie,  6  Paige  (N.  Y.)405:  Denio, 
J.,  in  Mickles  Dillaye,  17  N.  Y.  8S;  Paull  v. 
Eldred,  29  Pa.  St.  415.  See  also  Taylor  v. 
Foster,  22  Ohio  St.  267. 

Purchaser  Has  Lien  for  Improvements  Made  in 
Compliance  with  the  Contract  of  Purchase.  — 
Gibert  v.  Peteler,  38  N.  Y.  165,  97  Am.  Dec. 
785. 
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when  a  person  innocently  and  in  good  faith,  supposing  himself  to  be  the 
owner  of  property,  makes  improvements  or  repairs  which  permanently  enhance 
the  value  of  the  property,  the  real  owner,  if  he  seeks  the  aid  of  equity  to 
establish  or  enforce  an  equitable  right  or  claim  to  the  property,  upon  the 
principle  that  he  who  seeks  equity  must  do  equity,  will  be  required  to  repay 
the  amount  thus  expended.1  The  rule  is  otherwise  where  the  person  making 
the  improvements  has  knowledge  of  the  true  state  of  the  title. 8 

(3)  Fraud  or  Acquiescence  on  Part  of  Real  Owner.  —  Where  there  is  fraud 
or  acquiescence  on  the  part  of  the  real  owner  of  property,  as  where  he  stands 
by  and  suffers  one,  who  acts  in  good  faith,  and  without  notice  of  his  title,  to 
make  repairs  or  to  place  improvements  upon  the  property,  which  add  perma- 
nent value  thereto,  the  person  so  improving  will  have  a  lien  on  the  propert)' 
for  the  amount  so  expended  by  him,  which  a  court  of  equity  will  actively 
enforce.3  But  there  is  no  lien  where  the  improvements  or  repairs  are  made 
with  knowledge  of  the  real  state  of  the  title.4 

(4)  Of  Life  Tenant  for  Improvements  Commenced  by  Testator.  —  A  tenant 
for  life,  under  a  will,  who  finishes  improvements  permanently  beneficial  to  the 


Otherwise  When  Purchaser  Fails  to  Complete 
Contract  of  Purchase. —  VVallis  p.  Smiih,  21  Ch. 
D.  243,  per  Fry,  J. 

1.  Real  Owner  Seeking  Equitable  Aid  Must  Pay 
for  Improvements  —  England.  —  Robinson  v. 
Ridley,  6  Madd.  2;  Atty.-Gen.  v.  Baliol  Col- 
lege, 9  Mod.  407. 

United  States.  —  Bright  v.  Boyd,  I  Story  (U. 
S.)  478;  Kanawha  Coal  Co.  v.  Kanawha,  etc., 
Coal  Co.,  7  Blatchf.  (U.  S.)  391;  Williams  v. 
Gibbes,  20  How.  (U.  S.)  535;  Canal  Bank  v. 
Hudson,  in  U.  S.  66. 

District  of  Columbia.  —  Fraser  Prather,  I 
MacArthur  (D.  C.)  217. 

Illinois.  —  Roberts  v.  Fleming,  53  111.  196; 
Williams  v.  Vanderbilt,  145  111.  238,  36  Am. 
St.  Rep.  486. 

Io7va.  —  Poole  v.  Johnson,  62  Iowa  6ir; 
American  Button-Hole,  etc.,  Co.  v.  Burlington 
Mut.  Loan  Assoc.,  68  Iowa  326. 

Kentucky.  —  Whitledge  v.  Wait,  Sneed  (Ky.) 
335,  2  Am.  Dec.  721;  Bell  v.  Barnet,  2  J.  J. 
Marsh.  (Ky.)  516. 

Maryland.  — Chancellor  Bland  in  Hagthorp 
v.  Hook,  1  Gill  &  J.  (Md.)  270;  Jones  v.  Jones, 
4Gill(Md.)  87;  Smiih  v.  Townshend,  27  Md. 
368,  92  Am.  Dec.  637;  McLaughlin  v.  Barnum, 
31  Md.  425;  Union  Hall  Assoc.  v.  Moirison, 
39  Md.  281. 

Massachusetts.  —  McSorley  v.  Larissa,  100 
Mass.  270. 

Michigan.  —  Kelly  v.  Kelly,  54  Mich.  30. 

Minnesota.  —  Bacon  v.  Cottrell,  73  Minn.  194. 

New  Jersey. — -  Vanderhaise  v.  Hugues,  13 
N.  J.  Eq.  410;  Freichnecht  v.  Meyer,  39  N.  J. 
Eq.  551. 

New  York.  —  Benedict  p.  Oilman,  4  Paige 
(N.  Y.)  58;  Wetmore  v.  Roberts,  (Supm.  Ct.) 
10  How.  Pr.  (N.  Y.)  51;  Fogal  v,  Pirro,  (N.  Y. 
Super.  Ct.  Spec.  T.)  17  Abb.  Pr.  (N.  Y.)  113, 
10  Bosw.  (N.  Y.)  100;  Mickles  v.  Dillaye,  17 
N.  Y.  80;  Miner  v.  Beekman,  50  N.  Y.  337; 
Thomas  v.  Evans,  105  N.  Y.  601,  59  Am.  Rep. 
519.  See  also  Taylor  v.  Baldwin,  10  Barb. 
(N.  Y.)  626;  Putnam  v.  Ritchie,  6  Paige  (N.  Y.) 
390. 

Ohio.  —  Taylor  v.  Foster,  22  Ohio  St.  255. 
See  also  Preston  v.  Brown,  35  Ohio  St.  18. 

Pennsylvania.  —  Dilworth  v.  Sinderling,  I 
Binn.  (Pa.)  488,  2  Am.  Dec.  469;  Pall  v.  Eldred, 


29  Pa.  St.  415;  Harper's  Appeal,  64  Pa.  St.  315; 
Skiles's  Appeal,  no  Pa.  St.  248,  16  W.  N.  C. 
(Pa.)  246;  Putnam  v.  Tyler,  117  Pa.  St.  570. 
See  also   Davidson    v.  Barclay,  63    Pa.  St. 

406. 

Tennessee.  —  Howard  v.  Massengale,  13  Lea 
(Tenn.)  577. 

Wisconsin.  —  Green  v.  Dixon,  9  Wis.  532; 
Green  v.  Wescott,  13  Wis.  606;  Hadley  v. 
Stewart,  65  Wis.  481. 

2.  Moore  z.  Cable,  1  Johns.  Ch.  (N.  Y.)  385. 
See  also  Barlow  v.  Bell,  I  A.  K.  Marsh.  (Ky.) 
246,  10  Am.  Dec.  731. 

But  Constructive  Notice  by  Registration  with- 
out actual  knowledge,  it  has  teen  held,  will 
not  defeat  this  equitable  right.  American 
Button-Hole,  etc.,  Co.  v.  Burlington  Mut.  Loan 
Assoc.,  68  Iowa  326;  Howard  v.  Massengale, 
13  Lea  (Tenn.)  577. 

3.  Improvements  or  Repairs  Induced  by  Fraud  or 
Acquiescence  of  Real  Owner.  —  Shine  v.  Gough, 
1  Ball  &  B.  444;  Cawdor  v.  Lewis,  1  Y.  &  C. 
Exch.  427;  Pilling  v.  Armitage,  12  Ves.  Jr.  78; 
King  v.  Thompson,  9  Pet.  (U.  S.)  204;  Green 
v.  Biddle,  8  Wheat.  (U.  S.)  1;  Bright  v.  Boyd, 
1  Story  (U.  S.)  478;  Union  Hall  Assoc.  v.  Mor- 
rison. 39  Md.  281;  Preston  v.  Brown,  35  Ohio 
St.  18.  See  also  Davidson  v.  Barclay,  63  Pa. 
St.  406;  Cannon  v.  Copeland,  43  Ala.  252. 
Compare  Williams  v.  Vanderbilt,  145  111.  238, 
36  Am.  St.  Rep.  486. 

Where  a  Son  under  a  Verbal  Gift  from  His 
Father  takes  possession  of  lands  and  makes 
valuable  improvements  thereon  under  the  ex- 
pectation created  by  the  act  of  the  father  that 
the  gift  will  be  consummated,  he  is  entitled  to 
an  equitable  lien  upon  the  land  to  secure  the 
payment  of  the  value  of  the  improvements. 
Rucker  v.  Abell,  8  B.  Mon.  (Ky.)  566,  48  Am. 
Dec.  406.  See  also  Unity  Joint-Stock  Mut. 
Banking  Assoc.  v.  King,  25  Beav.  72.  But  see 
Millard  v.  Harvey,  10  Jur.  N.  S.  1167. 

4.  Ramsden  v.  Dyson,  L.  R.  1  H.  L.  129; 
Rennie  v.  Young,  2  De  G.  &  J.  136;  Dart  v. 
Hercules,  57  111.  446;  Union  Hall  Assoc.  v. 
Morrison,  39  Md.  281. 

Improvements  Made  with  the  Approval  of  the 
Owner.  —  See  Perry  v.  Board  of  Missions,  etc., 
102  N.  Y.  99.  See  also  Smith  v.  Smith,  51 
Hun  (N.  Y.)  169,  affirmed  125  N.  Y.  224. 

Volume  XIX. 


Equitable  Liena. 


LIENS. 


Absence  of  Express  Contract. 


property,  which  were  begun  by  the  testator,  has  an  equitable  lien  on  the 
property  for  his  expenditures;  1  but  he  has  no  such  lien  for  entirely  new  and 
original  improvements.2 

(5)  Of  Lessee,  under  Lessor  s  Covenant  to  Compensate  for  Improvements.  — 
In  some  jurisdictions  it  is  held  that  a  covenant  contained  in  a  lease,  that  at 
the  expiration  of  the  term  the  lessor  shall  pay  the  lessee  for  improvements 
made  by  him,  creates  an  equitable  lien  in  favor  of  the  lessee  for  the  value  of 
such  improvements;3  but  according  to  the  weight  of  authority  such  a 
covenant  does  not  create  a  lien,  in  the  absence  of  a  specific  provision  therefor.4 
These  latter  decisions  proceed  upon  the  ground  that  the  lessee  has  an  ample 
remedy  at  law.5  Therefore,  where  the  circumstances  are  such  that  the  lessee 
has  no  remedy  at  law  he  is  entitled  to  a  lien  in  equity.6 

c.  Owner's  Lien  for  Money  or  Property  Unlawfully  Obtained 
FROM  Him.  —  If  a  court  of  equity  can  trace  money  or  property  unlawfully 
obtained  from  the  true  owner,  into  any  other  shape,  it  will  intervene  to  secure 
it  for  him,  by  holding  it  to  be  his  or  by  giving  him  a  lien  on  it.7 

Lien  of  Person  Beneficially  Entitled  to  Money.  —  So  it  has  been  held  that  whenever 
one  party  has  obtained  money  which  does  not  equitably  belong  to  him  and 
which  he  cannot  in  good  conscience  retain  or  withhold  from  another  who  is 
beneficially  entitled  to  it,  a  constructive  trust  will  arise  whether  the  money 
came  into  the  possession  of  such  person  by  accident,  mistake  of  fact,  or  fraud, 
and  if  he  purchases  property  with  the  money,  the  person  beneficially  entitled 
to  it  will  have  an  equitable  lien  on  such  property.  But  where  a  person 
innocently  receives  funds  to  which  another  is  beneficially  entitled,  through  a 
mistake  of  fact  and  negligence  of  the  latter,  a  lien  cannot  be  established  upon 
land  alleged  to  have  been  purchased  with  such  funds,  without  satisfactory 


1.  Lien  of  Life  Tenant.  —  Hibbert  v.  Cooke,  1 
Sim.  <&  St.  552;  Gavin  v.  Carling,  55  Md.  530; 
Sohier  v.  Eldredge,  103  Mass.  345;  Ex  p. 
Palmer,  2  Hill  Eq.  (S.  Car,)  217.  See  also 
Dent  v.  Dent,  30  Beav.  363. 

2.  In  re  Leigh,  L.  R.  6  Ch.  887;  Floyer  v. 
Bankes,  L.  R.  8  Eq.  115;  Sohier  v.  Eldredge, 
103  Mass.  345;  Taylor  v.  Foster,  22  Ohio  St. 
255.  See  also  Dunne  v.  Dunne,  3  Smale  &  G. 
22,  7  De  G.  M.  &  G.  207;  Dent  v.  Dent,  30 
Beav.  363. 

Repairing  House  Damaged  by  Dry  Rot  Gives  No 
Lien.  —  A  tenant  for  lite,  under  a  will,  who  re- 
pairs a  house  on  the  property  devised  him 
which  has  been  damaged  by  dry  rot,  has  no 
lien  for  the  expenses  thus  incurred.  Hibbert 
v.  Cooke,  1  Sim.  &  St.  552. 

3.  Lien  of  Lessee  for  Improvements.  —  Berrie  v. 
Woods,  12  Ont.  693;  Leahy  v.  Reynolds,  4  Ky. 
L.  Rep.  Q95;  Berry  v.  Van  Winkle,  2  N.  J.  Eq. 
390;  Copper  v.  Wells,  1  N.  J.  Eq.  10;  Conover 
v.  Smith,  17  N.  J.  Eq.  51,  86  Am.  Dec.  247; 
Hopkins  v.  Gilman,  22  Wis.  476,  47  Wis.  581; 
Ecke  v.  Fetzer,  65  Wis.  55.  See  also  Mansel 
v.  Norton,  22  Ch.  D.  769;  Boorman  v.  Wiscon- 
sin Rotary  Engine  Co.,  36  Wis.  207.  But  see 
Ambrose  v.  Fraser,  14  Ont.  551,  affirming  12 
Ont.  459. 

Improvements  Made  under  an  Agreement  for 
Lease  —  Lien  Where  Lease  Not  Executed.  —  Mid- 
dleton  v.  Magnav.  2  Hem.  &  M.  233. 

4.  No  Lien  in  Absence  of  Express  Agreement 
Therefor.  —  Tli e  Confiscation  Cases,  1  Woods 
(U.  S.)  221,  6  Fed.  Cas.  No.  3,097;  Gardner  v. 
Samuels,  116  Cal.  84,  58  Am.  St.  Rep.  135; 
Gardner  v.  Watson,  18  111.  App.  386,  affirmed 
119  111.  312;  Speers  v.  Flack,  34  Mo.  101,  84 


Am.  Dec.  74;  New  York  Dyeing,  etc.,  Estab- 
lishment v.  De  Wesienberg,  46  Hun  (N.  Y.) 
281;  Whitlock  v.  Duffitld,  2  Edvv.  (N.  Y.)  366; 
Bream  v.  Dickerson,  2  Humph.  (Tenn.)  126; 
Hite  v.  Parks,  2  Tenn.  Ch.  373.  See  also 
Furev  v.  Gravesend,  104  N.  Y.  405;  Matter  of 
Coatsworth,  160  N.  Y.  114,  reversing  37  N.  Y. 
App.  Div.  295;  Mitchell  v.  Printup,  48  Ga.  455; 
Phillips  v.  Reynolds,  20  Wash.  374. 

For  the  case  of  an  expiess  provision  for  a 
lien,  see  Breslerf.  Darmstaetter,  57  Mich.  311. 
And  for  a  case  where  the  agreement  was  held 
not  to  give  rise  to  a  lien,  see  Bream  v.  Dicker- 
son,  2  Humph.  (Tenn.)  126. 

In  Kansas,  where  premises  were  leased  at  a 
stipulated  rent,  but  it  was  agreed  that  certain 
improvements  made  by  the  tenant  should  be 
received  as  rent,  and  the  tenant  should  occupy 
the  premises  until  the  improvements  were 
thus  paid  for,  and  the  landlord  wrongfully 
evicted  the  tenant  before  the  improvemenis 
were  so  paid  for,  it  was  held  that  the  tenant 
had  no  lien  on  the  land  for  the  cost  of  the  im- 
provements.   Beck  v.  Birdsall,  19  Kan.  550. 

5.  Reason  for  the  Rule.  —  Whitlock  v.  Durfield, 
2  Edw.  (N.  Y.)  366;  New  York  Dyeing,  etc., 
Establishment  v.  De  Westenberg,  46  Hun  (N. 
Y.)  281. 

6.  Lien  Exists  Where  There  Is  No  Remedy  at 
Law. —  Fowler  v.  Mutual  L.  Ins.  Co.,  2S  Hun 
(N.  Y.)  195. 

7.  Lien  of  Owner  for  Money  Obtained  from  Him 
Unlawfully.  —  Merchants  Express  Co.  v. 
Morton,  15  Grant  Ch.  (U.  C.)  274. 

Payment  of  Insurance  Premiums  with  Embezzled 
Money. —  Hubbard  v.  Stapp,  32  111.  App.  541. 
See  also  Thum  v.  Wolstenholme,  21  Utah  446. 
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proof  of  the  application  of  the  identical  funds  to  the  purchase  of  the  land.1 

d.  No  Lien  for  Advances  in  Absence  of  Agreement  Therefor.  — 
One  who  advances  money  to  another  to  enable  him  to  purchase  property, 
either  real  or  personal,  has  no  lien  for  his  advances  on  the  property  when  pur- 
chased, in  the  absence  of  an  express  agreement  showing  an  intention  to  charge 
the  property  with  the  debt.2  So  one  part  owner  of  land  who  has  paid  more 
than  his  share  of  the  purchase  money  has  no  lien  on  the  land  for  the  amount 
paid  in  excess  of  his  share.3  But  it  has  been  held  that  where  goods  are  pur- 
chased on  joint  account,  with  the  proceeds  of  bills  drawn  for  their  price  by 
one  of  the  parties,  and  accepted  by  the  other,  the  latter  is  entitled  to  have  the 
proceeds  of  the  goods  applied  to  the  discharge  of  his  acceptances.4  Money 
advanced  by  one  person  to  another  to  enable  the  latter  to  make  improve- 
ments upon  his  property  creates  no  lien  upon  the  property 5  or  upon  the 
improvements.6 

e.  Voluntary  Payment  of  Another's  Liabilities  Creates  No  Lien. 
—  A  voluntary  payment  of  the  liabilities  of  another,  without  request,  will  not 
create  a  lien  upon  his  property  for  the  amount  paid.7 

VII.  Statutory  Liens  —  1.  Power  to  Create.  —  It  is  within  the  power  of  the 
legislature  to  declare  what  shall  constitute  a  lien,  provided  that  in  doing  so  it 
violates  no  constitutional  principle.8 

2.  Effect  of  Legislation.  —  The  importance  of  the  lien  in  jurisprudence  has 
been  greatly  enhanced  by  recent  legislation.  Not  only  has  the  scope  of  many  of 
the  common-law  and  equitable  liens  been  broadened,  but  a  number  of  new 
classes  of  liens  have  been  introduced.  Some  of  these  new  liens,  which  are 
purely  the  creatures  of  statute,  play  a  very  important  part  in  the  law.  This 
is  notably  true  of  the  mechanics'  lien.  An  exhaustive  treatment  of  the 
several  classes  of  statutory  liens  will  be  found  elsewhere  in  this  work.9 


1.  Zundell  v.  Gess,  73  Tex.  144. 

As  to  the  lien  of  a  cestui  que  trust  on  lands 
purchased  by  the  trustee  with  the  trust  funds, 
see  also  the  title  Implied  Trusts,  vol.  15,  p. 
1180. 

Use  of  Trust  Funds  in  the  Improvement  of  Land. 

—  In  Pennsylvania  it  has  been  held  that  the 
mere  fact  that  the  owner  of  land  uses  trust 
funds  in  the  improvement  thereof  will  not 
entitle  the  beneficiaries  of  such  funds  to  an 
equitable  lien  on  the  land.  Cross's  Appeal,  97 
Pa.  St.  471.  See  also  Moore  v.  McLure,  (Ala. 
1900)  27  So.  Rep.  499. 

As  to  liens  for  improvements,  see  supra,  this 
section,  Liens  far  Improvements  and  Repairs. 

2.  Advances  Made  to  Enable  Another  to  Purchase 
Property.  —  Collinson  v.  Owens,  6  Gill  &  J. 
(Md.)  4;  Strong-  v.  Krebs,  63  Miss.  338; 
Walther  v.  Knutzen,  37  Neb.  420;  Macmanus 
v.  Thurber,  (Supm.  Ct.  Gen.  T.)  3  N.  Y. 
Supp.  33;  Marquat  v.  Marquat,  (Supm.  Ct. 
Gen.  T.)  7  How.  Pr.  (N.  Y.)  417;  M'Kay  v. 
Green,  3  Johns.  Ch.  (N.  Y.)  56;  Ruhl  v.  Kauff- 
man,  65  Tex.  723;  Miller  v.  Price,  20  Wis.  117. 
See  also  Steele  v.  Joliet  First  Nat.  Bank,  60  111. 
23.  Compare  B;nnetl  v.  Finnegan,  (N.J.  1895) 
33  Atl.  Rep.  401;  Murphree  v.  Countiss,  58 
Miss.  712.  See  Dimick  z.  Grand  Island  Bank- 
ing Co..  37  Neb.  394. 

3.  Part  Owner  of  Land  Paying  More  than  His 
Share  of  Purchase  Money.  —  Engles  v.  Engles,  4 
Ark.  286,  38  Am.  D:c,  37;  Crane  v.  Caldwell, 
14  111.  468. 

Contra  in  Virginia.  —  Hays  v.  Wood,  4  Rand. 
(Va.)  272.  15  Am.  Dec.  754. 

4.  Addison  v.  Burckmyer,  4  Sandf.  Ch.  (N. 
Y.)  498. 


5.  Advances  to  Enable  Another  to  Make  Im- 
provements.—  Beach  v.  Bullock,  19  R.  I.  121. 
See  also  Taylor  v.  Baldwin,  10  Barb.  (N.  Y.) 
626,  affirming  to  Barb.  (N.  Y.)  582. 

6.  Weathersby  v.  Sleeper,  42  Miss.  732. 

Agreement  to  Pay  Half  the  Expense  of  a  Par- 
tition Wall.  —  A  agreed  with  B,  that  if  he 
would  build  a  partition  wall,  half  on  the  lot  of 
each,  he.  A,  would  pay  one-half  of  the  expense. 
It  was  held  that  this  was  a  mere  personal 
covenant,  and  gave  B  no  lien  upon  the  land 
for  the  payment  of  A's  share,  nor  any  claim 
against  a  person  to  whom  A  had  assigned, 
subject  to  B's  claim.  Curtiss  v.  White,  1 
Clarke  (N.  Y.)  389. 

Advances  by  Part  Owner  of  Ship.  —  Where  two 
persons  build  a  ship  together,  to  be  owned  by 
them  in  certain  proportions,  and  one  advances 
more  than  his  proportion  of  the  expenses,  he 
has  no  lien  on  the  ship  for  the  balance  due 
him.  Merrill  v.  Bartlett,  6  Pick.  (Mass.)  46. 
But  see  Osborn  v.  Thomas,  46  Barb.  (N.  Y.) 
5H. 

7.  Voluntary  Payment  of  the  Liabilities  of 
Another.  —  Taylor  v.  Baldwin,  10  Barb.  (N.  Y.) 
626;  Dewey  v.  Eckert,  62  111.  218;  Meier  v. 
Meier,  15  Mo.  App.  68,  affirmed  88  Mo.  566. 
See  Reed  v.  Pacific  Ins.  Co.,  1  Met.  (Mass.)  166. 

8.  Power  of  Legislature  to  Create  Liens.  —  Sulli- 
van v.  Portland,  etc.,  R.  Co.,  4  Cliff.  (U.  S.) 
225;  In  re  Burr,  13  Nat.  Bankr.  Reg.  139. 

9.  For  a  Treatment  of  the  Several  Classes  of 
Statutory  Liens,  see  the  following  titles:  Crops, 
vol.  8,  at  pp.  321,  327;  Inns  and  Innkeepers, 
vol.  16,  at  p.  548;  Judgments  and  Decrees,  vol. 
17,  at  p.  768;  Landlord  and  Tenant,  vol.  18, 
at  p.  332;  Logs  and  Lumber,^/,-  Maritime 
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3.  Construction  —  a.  In  General. — The  character,  operation,  and  extent 
of  a  lien  which  is  purely  statutory  are  to  be  ascertained  by  the  terms  of  the 
statute  creating  and  defining  it.  The  courts  cannot  extend  the  statute  to 
meet  facts  and  circumstances  for  which  the  statute  itself  does  not  provide,  but 
which  the  courts  think  of  equal  merit  with  those  provided  by  the  statute.1 
Therefore  where  the  statute  declares  that  the  lien  shall  attach  upon  the  per- 
formance of  a  certain  act  or  the  existence  of  certain  conditions,  there  is  no  lien 
until  the  act  has  been  performed  or  until  the  conditions  exist.3  Yet  a  statute 
creating  a  lien,  being  remedial  in  its  nature,  is  to  be  liberally  construed  so  as  to 
give  full  effect  to  the  remedy,  in  view  of  the  beneficial  purpose  contemplated 
by  it.3 

b.  Liens  to  Be  Enforced  as  Liens  Created  by  a  Previous  Statute 
Are  ENFORCED.  — Where  a  statute  creating  a  lien  provides  that  it  shall  be 
enforced  in  the  same  manner  as  liens  created  by  a  previous  statute,  a  repeal 
of  the  statute  first  enacted  or  of  the  mode  of  remedy  given  by  it  will  not 
repeal  or  change  the  remedy  given  by  the  later  statute.  There  is  no  depend- 
ency between  the  two  classes  of  liens  or  their  enforcement.4 

4.  Possession  Not  Essential.  —  Generally  statutory  liens  have,  without  pos- 
session, the  same  operation  and  efficacy  that  existed  in  common-law  liens  where 
the  possession  was  delivered.5  But  where  the  statute  is  merely  declaratory  of 
the  common  law  possession  is  essential  to  the  existence  of  the  lien.6 

5.  Power  of  Legislature  to  Modify  or  Destroy.  —  In  some  jurisdictions  it  is  held 
that  a  lien  given  by  statute  to  secure  the  fulfilment  of  a  contract  is  not  a  part 
of  the  contract,  but  only  a  means  of  enforcing  it,  deriving  its  vitality  from 
positive  enactment,  and,  therefore,  that  until  perfected  by  proceedings  whereby 
rights  in  the  property  over  which  the  lien  is  claimed  have  become  vested,  it  is 
entirely  within  the  control  of  the  lawmaking  power,  and  may  be  controlled, 
modified,  or  taken  away  without  in  any  degree  impairing  the  obligation  of  the 
contract  itself.7  But  in  other  jurisdictions  it  has  been  held  that  when  a  lien 
has  become  a  fixed  right  under  the  statute  creating  it,  it  is  a  part  of  the  obli- 
gation of  the  contract,  and  it  is  not  within  the  power  of  the  legislature  to 
destroy  it,  either  by  a  repeal  of  the  statute  under  which  it  accrued,  or  by  any 
enactment  which  impairs  its  efficacy.8 

6.  Eegulated  by  Law  of  the  Forum.  —  Statutory  liens  are  regulated  by  the 
law  of  the  forum,  and  have  no  extraterritorial  operation.9 


Liens;  Mechanics'  Liens;  Mines  and  Min- 
ing; Partnership;  Railroads;  Taxation; 
Wharves  and  Wharfingers. 

1.  Construction  of  Statutory  Liens.  —  Sullivan 
v.  Portland,  etc.,  R.  Co.,  4  Cliff.  (U.  S.)  225; 
Copeland  v.  Kehoe,  67  Ala.  594;  Peay  v. 
Feild,  30  Ark.  600;  Gile  v.  Atkins,  93  Me. 
223;  Rogers  v.  Currier,  13  Gray  (Mass.)  129; 
Buchan  v.  Sumner,  2  Barb.  Ch.  (N.  Y.)  165, 
47  Am.  Dec.  305;  Wilson  v.  Rudd,  70  Wis. 
98. 

2.  Gile  v.  Atkins,  93  Me.  223;  Winston  v. 
Kilpatrick,  5  Daly(N.  Y.)  524,  affirmed  1  N.  Y. 
Wkly.  Dig.  569 

3.  Hudler  v.  Golden,  36  N.  Y.  446;  Eckhard 
v.  Donohue,  9  Daly  (N.  Y.)  214. 

4.  Collins  v.  Blake,  79  Me.  21S. 

5.  Possession  Not  Essential  to  Statutory  Lien.  — 
Beall  v.  White,  94  U.  S.  382;  Grant  v.  Whit- 
well,  9  Iowa  152. 

6.  Possession  Essential  Where  Statute  Merely 
Declaratory  of  Common  Law.  —  Wenz  v.  McBride, 
20  Colo.  195;  Glascock  v.  Lemp,  (Ind.  App. 
1901)  59  N.  E,  Rep.  342;  McDougall  v.  Crapon, 
95  N.  Car.  292;  McDearmid  v.  Foster,  14 Oregon 
417.    See  supra,  this   title,  V.  6.  d.  General 


Characteristics  and  Requisites  of  Common-law 
Liens  —  possession  Essential. 

7.  Power  of  Legislature  to  Control,  Modify,  or 
Destroy  Lien.  —  Martin  v.  Hewitt,  44  Ala.  41S; 
Woodbury  v.  Grimes,  1  Colo.  100;  Templeton 
v.  Home.  82  111.  491;  Williams  v.  Waldo,  4 
111.  264;  Hall  v.  Bunte,  20  Ind.  304;  Frost  v. 
Ilsley,  54  Me.  345;  Gray  v.  Carleton,  35  Me. 
481;  Bangor  v.  Goding,  35  Me.  73,  56  Am. 
Dec.  6S8;  Watson  v.  New  York  Cent.  R.  Co., 
47  N.  Y.  157;  Donaldson  v.  O'Connor,  1  E.  D. 
Smith  (N.  Y.)  695. 

8.  Gunn  -•.  Barrv,  15  Wall.  (U.  S.)  610;  In  re 
Friend,  3  Woods  (U.  S.)  388;  In  re  Hope  Min. 
Co.,  1  Sawy.  (U.  S  )  710;  Weaver  v.  Sells,  10 
Kan.  6C9;  Christman  v.  Charleville,  36  Mo. 
6io;  Handel  v.  Elliott,  60  Tex.  145;  Streubel 

Milwaukee,  etc.,  R.  Co.,  12  Wis.  67. 

9.  Courts  Will  Not  Kecognize  Liens  Given  by 
Foreign  Statutes.  —  Marsh  v.  Elsworlh,  37  Ala. 
85;  Lee  v.  His  Creditors,  2  La.  Ann.  599; 
Gause  Bullard,  16  La.  Ann.  107;  Swasey  ». 
Steamer  Montgomery,  12  La.  Ann.  Soo.  See 
also  Weinstein  v.  Freyer,  93  Ala.  260;  Donald 
v.  Hewitt,  33  Ala.  534,  73  Am.  Dec.  431;  Mc- 
Coy v.  Odom,  20  Ala.  502. 
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VIII.  Assignment  of  Liens  —  1.  Common-law  Liens.  —  A  lien  at  common 
law  being  a  simple  right  of  retainer,  personal  to  the  holder  thereof,  to  which 
possession  of  the  thing  upon  which  the  lien  exists  is  essential,  it  follows  that 
such  a  lien  cannot  be  assigned,1  nor  can  it  be  taken  in  execution  2  or  by  attach- 
ment.3 But  the  holder  of  goods  and  chattels  subject  to  a  lien  may  transfer 
them  to  third  persons  under  special  circumstances,  and  for  purposes  consistent 
with  the  continuance  of  the  lien.4  Thus  he  may  deliver  the  possession  of  such 
goods  or  chattels  to  another,  with  notice  of  the  lien,  and  as  his  agent  to  keep 
possession  for  him,  in  order  to  preserve  the  lien,5  for  the  possession  under  such 
circumstances  still  continues  properly  to  be  the  possession  of  the  lienholder.6 
But  the  burden  of  proof  lies  on  those  averring  that  such  a  transfer  is  rightful 
and  seeking  to  hold  the  goods  under  it  against  the  owner.7 

2.  Statutory  Liens.  —  Where  a  statutory  lien  has  all  the  characteristics  of  a 
lien  at  common  law,  the  statute  being  merely  declaratory  of  the  common  law, 
it  is  governed  by  the  same  rules  as  to  assignment  as  are  liens  at  common  law. 
The  prevailing  doctrine  therefore  is  that  such  a  lien  cannot  be  assigned.8  An 
assignment  of  the  claim  for  which  such  a  lien  is  security  destroys  the  right  to 
the  lien,  and  a  reassignment  to  the  original  assignor  does  not  revive  the  lien.9 
But  liens  created  by  statutes  which  are  not  merely  declaratory  of  the  common 
law,  and  which  are  not  dependent  for  their  existence  on  the  possession  of  the 
property  to  which  they  attach,10  are  generally  assignable ;  11  and  an  assignment 


1.  Common-law    Liens    Not    Assignable.  — 

M'Combie  v.  Davies,  7  East  5;  Leg  v.  Evans, 
6  M.  &  W.  36;  Glascock  v.  Lemp,  (Ind.  App. 
1901)  59  N.  E.  Rep.  342;  Lovett  v.  Brown,  40 
N.  H.  511;  Dewing  v.  Hutlon,  40  W.  Va.  521. 
See  also  the  title  Assignments,  vol.  2,  p.  1050. 

Tortious  Possessor  of  Goods  Bailed  Cannot  Set  Up 
Bailee's  Lien. —  Jones  v.  Sinclair,  2  N.  H.  319, 
9  Am.  Dec.  75;  Bradley  v.  Spofford,  23  N.  H. 
444,  55  Am.  Dec.  205;  Everett  v.  Saltus,  15 
Wend.  (N.  V.)  474,  affirmed  20  Wend.  (N.  Y.) 
267,  32  Am.  Dec.  541;  Walther  v.  Wetmore,  1 
E.  D.  Smith  (N.  Y.)  7. 

2.  Common-law  Lien  Cannot  Be  Taken  in  Exe- 
cution. —  Legg  v,  Evans,  6  M.  &  W.  36. 

3.  Common-law  Lien  Not  Attachable.  —  Kit- 
tredge  v..  Sumner,  11  Hick.  (Mass.)  50;  Holly  v. 
Huggeford,  8  Pick.  (Mass.)  73,  19  Am.  Dec. 
303;  Jacobs  v.  Knapp,  50  N.  H.  71;  Lovett  v. 
Brown,  40  N.  H.  5  l  1. 

4.  When  Goods  Subject  to  Lien  May  Be  Trans- 
ferred.—  Bean  v.  Bolton,  3  Phila.  (Pa.)  87,  15 
Leg.  Int.  (Pa.)  77. 

5.  Hay  ward  v.  Grand  Trunk  R.  Co.,  32  U.  C. 
Q.  B.  392;  Glascock  v.  Lemp,  (Ind.  App.  1901)  59 
N.  E.  Rep.  342;  Walther  v.  Wetmore,  1  E.  D. 
Smith  (N.  Y.)  7;  Urquhart  v.  M'lver,  4  Johns. 
(N.  Y.)  103  Everett  v.  Saltus,  15  Wend.  (N. 
Y.)  474,  affirmed  20  Wend.  (N.  Y.)  267,  32  Am. 
Dec.  541;  Dewing  v.  Hutton,  40  W.  Va.  521; 
Calduell  v.  Lawrence,  10  Wis.  331.  See  also 
M'Combie  v.  Davies,  7  East  5;  Legg  v.  Evans, 
6  M.  &  W.  36. 

In  Pennsylvania  ithas  been  held  lhat  a  bailee 
may  transfer  his  claim,  and  with  it  his  lien 
and  the  possession  of  the  thing,  as  security  for 
his  claim,  it  being  held  that  this  amounts  to  a 
mere  appointment  of  the  assignee  to  keep  pos- 
session as  his  servant  or  attorney.  Davis  v. 
Bigler,  62  Pa.  St.  242,  1  Am.  Rep.  393.  See 
also  Rodgers  v.  Grothe,  58  Pa.  St.  414. 

In  New  York,  and  it  would  seem  in  Minne- 
sota, one  having  a  common-law  lien  upon 
goods  may  sell  his  claim  and  transfer  the 


goods  as  security  therefor.  Nash  v.  Mosher, 
19  Wend.  (N.  Y.)  431;  Coit  v.  Waples,  1  Minn. 
134- 

But  the  lien  will  not  pass  by  a  lortious  act 
such  as  selling  or  pledging  the  goods.  Coit  v. 
Waples,  1  Minn.  134;  Everett  v.  Saltus,  15 
Wend.  (N.  Y.)  474,  affirmed  20  Wend.  (N.  Y.) 
267,  32  Am.  Dec.  541. 

And  a  lien  cannot  be  assigned  while  the 
assignor  retains  possession  of  the  property 
charged  therewith.  Wing  v.  Griffin,  1  E.  D. 
Smith  (N.  Y.)  162.  See  supra,  this  title,  V. 
6.  d.  General  Characteristics  and  Requisites  of 
Common-law  Liens  —  Possession  Essential. 

6.  Walther  :\  Wetmore,  1  E.  D.  Smith  (N. 
Y.)  7;  Davis  v.  Bigler,  62  Pa.  St.  242.  1  Am. 
Rep.  393;  Dewing  z>.  Hutton,  40  W.  Va.  521. 
See  also  Legg  v.  Evans,  6  M.  &  W.  36. 

7.  Bean  v.  Bolton,  3  Phila.  (Pa.)  87,  15  Leg. 
Int.  (Pa.)  77. 

8.  Liens  under  Statutes  Merely  Declaratory  of 
Common  Law  Not  Assignable.  —  Glascock  v. 
Lemp,  (Ind.  App.  1901)  59  N.  E.  Rep.  342;  Cald- 
well v.  Lawrence,  10  Wis.  331. 

9.  Tewksbury  v.  Bronson,  48  Wis.  581. 

10.  See  supra,  this  title,  Statutory  Liens — Pos- 
session Not  Essential. 

11.  Statutory  Liens  Not  Dependent  upon  Posses- 
sion of  Property  Generally  Assignable  —  United 
States.  —  Davis  v.  Bilsland,  18  Wall.  (U.  S.) 
659. 

California.  —  Ritter  v.  Stevenson,  7  Cal. 
3S8;  Duncan  v.  Hawn,  104  Cal.  10. 

Indiana.  — ■  Sinton  v.  Steamboat  R.  R. 
Roberts,  46  Ind.  476. 

Maine.  —  Pearsons  v.  Tincker,  36  Me.  384. 

Minnesota.  — Tutlle  v.  Howe,  14  Minn.  150, 
100  Am.  Dec.  205;  Sibley  v.  Pine  County,  31 
Minn.  201. 

Mississippi.  —  Kerr  v.  Moore,  54  Miss.  2S6. 

Nevada.  —  Skyrme  v.  Occidental  Mill,  etc., 
Co.,  8  Nev.  219. 

Virginia.  —  laege  v.  Bossieux,  15  Gratt. 
(Va  )  83,  76  Am.  Dec.  189. 
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of  the  claim  for  which  such  a  lien  is  security  will  usually  carry  with  it  the  right 
to  the  lien.1 

3.  Equitable  Liens.  —  An  equitable  lien  created  by  express  contract  is 
assignable,  and  passes  by  an  assignment  of  the  debt  it  secures.2  But  it  has 
generally  been  held  that  an  equitable  lien  not  reserved  by  contract  or  declared 
by  a  court  of  equity  will  not  pass  by  an  assignment  of  the  debt  it  secures, 
except  under  some  peculiar  equitable  circumstances.3 

IX.  Subrogation.  —  Where  a  person,  in  the  fulfilment  of  a  duty  devolving 
upon  him,  pays  the  debt  of  another  which  is  secured  by  a  lien,  he  will  be 
substituted  to  the  rights  of  the  lienholder.4 

X.  Determination  or  Discharge  of  Liens  —  1.  Waiver  —  a.  By  Volun- 
tary Surrender  of  Possession  —  (i)  Rule  Stated.  —  Possession  of  the 
property  being  essential  to  the  existence  of  a  common-law  lien,5  it  follows 
that  a  voluntary  and  unconditional  surrender  of  possession  will  constitute  a 
waiver  of  the  lien.6    The  same  rule  applies  to  liens  created  by  statutes  which 


But  see  Cairo,  etc.,  R.  Co.  v.  Fackney,  78 
111.  116. 

See  the  title  Assignments,  vol.  2,  p.  1051, 
and  the  references  there  given. 

1.  Assignment  of  Debt  Usually  Carries  Right  to 
Lien.  —  Westmoreland  v.  Foster,  60  Ala.  448; 
Leslie  v.  Hinson,  83  Ala.  266;  Duncan  v. 
Hawn,  104  Cal.  10;  Sinton  v.  Steamboat  R. 
R.  Roberts,  46  Ind.  476;  Murphy  v.  Adams,  71 
Me.  113,  36  Am.  Rep.  299;  Phillips  v.  Vose, 
81  Me.  134. 

2.  Liens  Created  by  Express  Contract.  —  Bates- 
ville  Institute  v.  Kauffman,  18  Wall.  (U.  S.) 
151;  Ober  v.  Gallagher,  93  U.  S.  199;  Camp- 
bell v.  Rankin,  28  Ark.  401;  Talieferro  v. 
Barnett,  37  Ark.  511,  overruling  Sheppard  v. 
Thomas,  26  Ark.  617,  and  Jones  v.  Doss,  27 
Ark.  518;  Lewis  v.  Starke,  10  Smed.  &  M. 
(Miss.)  120;  Kausler  v.  Ford,  47  Miss.  289; 
Payne  v.  Wilson,  74  N.  Y.  348;  Murray  v. 
Able,  19  Tex.  213,  70  Am.  Dec.  330. 

3.  Implied  Liens.  —  Crawley  v.  Riggs,  24 
Ark.  563;  Owen  v.  Reed,  27  Ark.  122;  Carlton 
v.  Buckner,  28  Ark,  66;  Kausler  v.  Ford,  47 
Miss.  289;  Hallock  v.  Smith,  3  Barb.  (N.  Y.) 
267.  See  also  Roberts  v.  Jacks,  31  Ark.  597, 
25  Am.  Rep.  5S4. 

Contra  in  Texas.  —  McAlptn  v.  Burnett,  19 
Tex.  497;  Moore  v.  Raymond,  15  Tex.  554; 
Watt  v.  White,  33  Tex.  421;  White  v.  Downs, 
40  Tex.  225;  Houston,  etc.,  R.  Co.  v.  Bre- 
mond,  66  Tex.  159. 

As  to  the  Assignment  of  Vendor's  Liens,  see  the 
title  Vendors'  Liens. 

Lienholder  May  Release  to  One  Claiming  Inter- 
est in  Property.  —  Buckner  v.  Mcllroy,  31  Ark. 
631. 

4.  Subrogation.  —  Imperial  Bank  v.  London, 
etc.,  Docks  Co.,  5  Ch.  D.  195;  The  Robertson, 
8  Biss.  (U.  S.)  180;  Crawford  v.  Richeson,  101 
III.  351;  Smith  v.  Wells,  4  Bush  (Ky.)  92; 
Hoover  v.  Epler,  52  Pa.  St.  522.  See  also 
Pratt  v.  Law,  9  Cranch  (U.  S.)  456. 

For  a  Full  Treatment  of  this  topic  see  the  title 
Subrogation. 

5.  See  supra,  this  title,  V.  6.  d.  General  Char- 
acteristics and  Requisites  of  Common-law  Liens 
—  Possession  Essential, 

6.  Common-law  Lien  Waived  by  Voluntary 
Surrender  of  Possession  —  England.  —  M'Combie 
v.  Davies,  7  East  5;  Sweet  v.  Pym,  1  East  4; 
Bevan  v.  Waters,  3  C.  &  P.  520,  14  E.  C.  L. 
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424;  Jacobs  v.  Latour,  5  Bing.  130,  15  E.  C. 
L.  388;  Lickbarrow  v.  Mason,  6  East  27,  note; 
Legg  v.  Evans,  6  M.  &  W.  41 ;  Hartley  v.  Hitch- 
cock, 1  Stark.  408,  2  E.  C.  L.  158;  Daubigny 
v.  Duval,  5  T.  R.  604. 

United  States.  —  U.  S.  v.  Barney,  3  Hughes 
(U.  S.)  545,  24  Fed.  Cas.  No.  14,525;  The 
Schooner  Marion,  1  Story  (U.  S.)  72;  Packard 
v.  The  Sloop  Louisa,  2  Woodb.  &  M.  (U.  S.) 
48;  Coe  v.  Pennock,  6  Am.  L.  Reg.  27,  5  Fed. 
Cas.  No.  2,942;  Vane  v.  Newcombe,  132  U.  S. 
220;  The  Admiral,  18  Law  Rep.  91,  1  Fed. 
Cas.  No.  84. 

Alabama.  —  Voss  v.  Robertson,  46  Ala. 
483. 

Arkansas.  —  Burrow  v.  Fowler,  (Ark.  190c) 
56  S.  W.  Rep.  io6r. 

Connecticut.  —  Fishell  v.  Morris,  57  Conn. 
551. 

Illinois.  —  Gregg  v.  Illinois  Cent.  R.  Co., 
147  111.  550,  37  Am.  St.  Rep.  238. 

Indiana.  —  Picquet  v.  M'Kay,  2  Blackf. 
(Ind.)  465;  Glascock  v.  Lemp,  (Ind.  App.  1901) 
59  N.  E.  Rep.  342. 

Iowa,  —  Nevan  v.  Roup,  8  Iowa  207. 

Kentucky. — Cincinnati  Cooperage  Co.  v. 
Woodyard,  (Ky.  1900)  54  S.  W.  Rep.  S31. 

Maryland.  —  Ridgely  v.  Iglehart,  3  Bland 
(Md.)  540. 

Maine.  —  Oakes  v.  Moore,  24  Me.  214,  41 
Am.  Dec.  379;  Danforth  v.  Pratt,  42  Me.  50. 

Massachusetts. — Jarvis  v.  Rogers,  15  Mass. 
395;  Stickney  v.  Allen,  10  Gray  (Mass.)  352; 
Holly  v.  Huggeford,  8  Pick.  (Mass.)  73,  19 
Am.  Dec.  303;  Doane  v.  Russell,  3  Gray 
(Mass.)  382;  Kittredge  v.  Sumner,  11  Pick. 
(Mass.)  50;  King  v.  Indian  Orchard  Canal  Co., 
ir  Cush.  (Mass.)  231;  Vinal  v.  Spofford,  139 
Mass.  126;  Sears  v.  Wills,  4  Allen  (Mass.)  212; 
Perkins  :■.  Boardman,  14  Gray  (Mass.)  481. 

Michigan.  —  De  Witt  v.  Prescott,  51  Mich. 
298;  Smith  z/.  Greenop,  60  Mich.  61;  McMaster 
v.  Merrick,  41  Mich.  505;  Citizens'  Sav.  Bank 
v.  Koch,  117  Mich.  ri8. 

New  York.  —  Nash  v.  Mosher,  19  Wend.  (N. 
Y.)  431;  Morgan  v.  Congdon,  4  N.  Y.  552; 
Urquhart  v.  M'lver,  4  Johns.  (N.  Y.)  m; 
Wiles  Laundering  Co.  v.  Hahlo,  105  N.  Y. 
234,  59  Am.  Rep.  496;  Mount  v.  Williams,  11 
Wend.  (N.  Y.)  77;  McFarland  v.  Wheeler,  26 
Wend.  (N.  Y.)  467;  Grinnell  v.  Cook,  3  Hill 
(N.  Y.)  486,  38  Am.  Dec.  663;  Walther  v.  Wet- 
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are  merely  declaratory  of  the  common  law.  A  voluntary  surrender  of  the 
possession  of  the  property  will  constitute  a  waiver  of  such  a  lien.1 

(2)  Constructive  Possession  Sufficient  to  Maintain  Lien.  —  Constructive  pos- 
session is,  however,  sufficient  to  maintain  the  lien.  Therefore  the  lienholder 
may  transfer  the  possession,  subject  to  the  lien,  to  a  third  person  to  hold  the 
property  until  the  lien  be  paid.2  Thus  the  possession  by  an  agent,  servant,  or 
warehouse  keeper,  acting  under  the  authority  of  the  lienholder,  is  sufficient  to 
preserve  the  lien.3 

(3)  Attachment  at  Suit  or  by  Instigation  of  Lienholder.  —  Ordinarily  where 
goods  in  the  possession  of  one  having  a  common-law  lien  on  them  arc  attached 
at  his  suit  or  by  his  instigation  his  lien  is  waived.4  But  if  the  lienholder  has 
other  demands,  not  secured  by  the  lien,  and  he  attaches  the  goods,  with  notice 
to  the  officer  that  he  does  not  waive  his  lien,  but  that  he,  the  officer,  is  to 
hold  the  possession  for  him  and  to  maintain  his  lien,  the  lien  is  not  waived.5 

(4)  Execution  at  Suit  or  by  Acquiescence  of  Lienholder.  —  If  one  having  a 
common-law  lien  upon  goods  causes  them  to  be  taken  in  execution  at  his  own 
suit,  he  thereby  waives  his  lien,  although  the  goods  are  never  removed  from 
his  premises.6  So  he  waives  his  lien  by  acquiescing  in  the  action  of  third  per- 
sons taking  possession  of  the  property  on  execution,  without  notifying  them 
of  his  own  adverse  claim.7 

(5)  Transfer  of  Possession  to  Ozuner  under  Agreement  for  Retention  of  Lien. 
—  In  Michigan  it  has  been  held  that  the  possession  of  the  property  may  be 
transferred  to  the  owner  thereof  without  prejudice  to  the  lien,  where  there  is 
a  mutual  agreement  of  the  parties  to  that  effect.8  But  in  New  York  the  courts 
hold  that  notwithstanding  such  an  agreement  the  lien  is  lost  in  respect  to  third 
persons  by  a  surrender  of  possession.9 

(6)  Lien  Not  Determined  by  Involuntary  Surrender  of  Possession.  - —  The 
change  of  possession  must  be  voluntary  to  constitute  a  waiver  of  the  lien. 
Therefore,  where  such  a  change  is  effected  by  force  or  fraud,  or  without  the 
consent  of  the  lienholder,  the  lien  is  not  thereby  determined.10 


more,  1  E.  D.  Smith  (N.  Y.)  7;  Bigelow  v. 
Heaton,  4  Den.  (N.  Y.)  496. 

North  Carolina.  —  McDougall  v.  Crapon,  95 
-  N.  Car.  292;  Tedder  v.  Wilmington,  etc.,  R. 
Co.,  124  N.  Car.  342;  Block  v.  Dowd,  120  N. 
Car.  402. 

Pennsylvania.  —  Bean  v.  Bolton,  3  Phila. 
(Pa.)  87,  15  Leg.  Int.  (Pa.)  77;  Cranston  v. 
Philadelphia  Ins.  Co.,  5  Binn.  (Pa.)  538; 
Hamill  v.  Firth,  175  Pa.  St.  46. 

Vermont.  —  Bailey  v.  Quint,  22  Vt.  474; 
Kitleridge  v.  Freeman,  48  Vt.  62. 

1.  Statutory  Liens.  —  In  re  Mitchell,  8  Nat. 
Bankr.  Reg.  47;  Huckins  v.  Cushing,  36  Me. 
423;  Vinal  v.  Spofford,  139  Mass.  126;  Papi- 
neau  v.  Wentworth,  136  Mass.  543. 

2.  Constructive  Possession  Sufficient. —  Hay- 
ward  v.  Grand  Trunk  R.  Co.,  32  U.  C.  Q.  B. 
392;  Jaquith  v.  American  Express  Co.,  60  N. 
H.  61;  Walther  v.  Welmore,  1  E.  D.  Smith  (N. 
Y.)  7;  Nash  v.  Mosher,  19  Wend.  (N.  Y.) 
43i- 

3.  Holderness  v.  Shackels,  3  M.  &  R.  25,  8 
B.  &  C.  612,  15  E.  C.  L.  315;  Barney  v.  Coffin, 
3  Pick.  (Mass.)  115;  Townsend  v.  Newell,  14 
Pick.  (Mass.)  332;  Whilaker  v.  Sumner,  20 
Pick.  (Mass.)  399;  Jaquiih  v.  American  Express 
Co.,  60  N.  H.  61;  Wall  her  v.  Wetmore,  1  E. 
D.  Smith  (N.  Y.)  7;  Ingersollz/.  Van  Bokkelin, 
7  Cow.  (N.  Y.)  670;  Mount  v.  Williams,  11 
Wend.  (M.  Y.)  77;  McFarland  v.  Wheeler,  26 
Wend.  (N.  Y.)  474;  Allen  v.  Spencer,  1  Edm. 
Sel.  Cas.  (N.  Y.)  117. 


The  Lienholder  by  Transferring  the  Property  to 
a  Trustee  to  be  held  until  the  lien  is  paid  does 
not  waive  the  lien.  Dewing  v.  Hutton,  40  W. 
Va.  521. 

4.  Attachment.  —  Legg  v.  Willard,  17  Pick. 
(Mass.)  140,  28  Am.  Dec.  282;  Whilaker  v. 
Sumner,  20  Pick.  (Mass.)  399.  See  Lloyd  v. 
Holly,  8  Conn.  491. 

5.  Townsend  v.  Newell,  14  Pick.  (Mass.)  332. 
Retention  of  Possession  of  Property  Attached.  — 

In  Maine,  one  having  a  common-law  lien  upon 
lumber  was  held  not  to  have  waived  his  lien  by 
causing  his  demand  to  be  sued  and  Ihe  lumber 
attached,  where  he  retained  possession  of  it, 
insisted  on  his  lien,  and  no  judgment  had  been 
rendered  in  the  suit.  Palmer  v.  Tucker,  45 
Me.  316. 

6.  Execution.  —  Jacobs  v.  Latour,  2  M.  &  P. 
sor,  5  Bing.  130,  15  E.  C.  L.  388.  But  see  Neff 
v.  Rhodes,  20  Mo.  App.  347. 

7.  McMaster  v.  Merrick,  41  Mich.  505. 

8.  Mutual  Agreement  for  Retention  of  Lien  After 
Transfer  of  Possession  to  Owner.  —  De  Witt  v. 
Prescott,  51  Mich.  298. 

9.  McFarland  Wheeler,  26  Wend.  (N.  Y.) 
467,  reversing  10  Wend.  (N.  Y.)  318.  But  see 
Clark  v.  Costello,  79  Hun  (N.  Y.)  588. 

10.  Involuntary  Surrender  of  Possession  Not  a 
Waiver.  —  U.  S.  v.  Barney,  3  Hughes  (U.  S.) 
545,  24  Fed.  Cas.  No.  14,525;  Barney  v.  Coffin, 
3  Pick.  (Mass.)  115;  De  Witt  v.  Prescott.  51 
Mich.  298;  Allen  v.  Spencer,  1  Edm.  Sel.  Cas. 
(N.  Y.)  117;  Grinnell  v.  Cook,  3  Hill  (N.  Y.) 
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(7)  Surrender  of  Part  of  Property  —  (a)  Where  Property  Was  Delivered  under  a 
Single  Contract.  —  Where  property  is  delivered  to  a  person  for  the  purpose  of 
having  work  done  thereon,  under  a  single  contract,  and  a  part  is  voluntarily 
returned  without  payment  for  the  work  done  on  it,  the  bailee  will  retain  his 
lien  on  the  part  remaining  in  his  possession  for  the  whole  amount  due  under 
the  contract;  1  and  this  is  so  though  the  delivery  of  the  property  to  the  bailee 
was  made  in  instalments  at  different  times.2 

(b)  Where  Property  Was  Delivered  under  Separate  Contracts.  —  But  where  several  lots 
of  goods  are  delivered  under  separate  contracts,  if  the  bailee  returns  one  of 
the  lots  without  receiving  compensation  for  the  work  done  thereon,  he  will  not 
have  a  lien  on  the  other  lots  therefor.3 

(8)  Lien  Not  Revived  by  Subsequently  Acquired  Possession.  —  The  lien  having 
once  been  lost  by  surrender  of  possession  cannot  be  revived  by  any  subse- 
quently acquired  possession.4 

b.  By  Express  Agreement.  —  A  lien  may  be  waived  by  express  agree- 
ment between  the  parties,  based  on  a  legal  consideration.5 

c  By  Acts  or  Agreements  Inconsistent  with  Lien  —  (i)  In  General. 
—  And  any  act  or  agreement  of  the  lienholder  which  is  inconsistent  with  the 
right  of  lien  will  constitute  a  waiver  of  it,6  provided  always  that  at  the  time  of 
such  act  or  agreement  he  knows  of  the  existence  of  the  lien.7 

(2)  Inconsistent  Agreements  as  to  Time  or  Mode  of  Payment. — Thus  an 
agreement  to  give  credit,  or  a  special  contract  for  a  particular  mode  of  pay- 


486,  38  Am.  Dec.  663;  Bigelovv  v.  Heaton,  4 
Den.  (N.  Y.)  496.  See  also  Vinal  v.  Spofford, 
139  Mass.  126;  Sears  v.  Wills,  4  Allen  (Mass.) 
212. 

1.  Property  Delivered  under  a  Single  Contract 
—  Surrender  of  Part. —  Miljurn  v.  Milburn,  4 
U.  C.  Q.  B.  179;  Palmer  v.  Tucker,  45  Me.  316; 
McFarland  v.  Wheeler,  26  Wend.  (N.  Y.)  467. 
See  also  Bunney  v.  Poyntz,  4  B.  &  Ad.  568,  24 
E.  C.  L.  118. 

Where  the  Bailee  of  a  Wagon  allowed  the  bailor 
to  remove  the  box  of  the  wagon  into  the  high- 
way, it  was  held  that  he  did  not  thereby  waive 
his  lien  on  the  running  part  of  the  wagon  for 
his  charges.  Milburn  v.  Milburn,  4  U.  C.  Q. 
B.  179. 

2.  Chase  v.  Westmore,  5  M.  &  S.  180;  Mor- 
gan v.  Congdon,  4  N.  Y.  552;  Wiles  Launder- 
ing Co.  v.  Hahlo,  105  N.  Y.  234,  59  Am.  Rep. 
496. 

3.  Rule  Where  Property  Was  Delivered  under 
Separate  Contracts. —  Wiles  Laundering  Co.  v. 
Hahlo,  105  N.  Y.  234,  59  Am.  Rep.  496. 

4.  Lien  Not  Revived  by  Repossession.  —  Hart- 
ley v.  Hitchcock.  1  Stark.  408,  2  E.  C.  L.  158; 
Sweet  v.  Pym,  1  East  4;  Barnett  v.  Mason,  7 
Ark.  255;  Nevan  v.  Roup,  8  Iowa  207;  Perkins 
v.  Boardman,  14  Gray  (Mass.)  4S1;  Papineau 
v.  Wentworth,  136  Mass.  543;  Vinal  v.  Spofford, 
139  Mass.  126;  Grinnell  v.  Cook,  3  Hill  (N.  Y.) 
486,  38  Am.  Dec.  663.  See  also  Cowell  v. 
Simpson,  16  Ves.  Jr.  275;  Hewison  v.  Guthrie, 
2  Bing.  N.  Cas.  755,  29  E.  C.  L.  477:  Au  Sable 
River  Boom  Co.  v.  Sanborn,  36  Mich.  358. 

5.  Waiver  by  Express  Agreement.  —  Dempsey 
v.  Carson,  ir  U.  C.  C.  P.  462;  Pinney  v.  Wells, 
10  Conn.  115;  Danforth  v.  Pratt,  42  Me.  50; 
Faulkner  v.  Hard;ng,  9  Mo.  App.  12;  Clark  v. 
Costello,  79  Hun  (N.  Y.)  588;  Pulis  v.  Sanborn, 
52  Pa.  St.  368.  See  also  Caslling  v.  Aubert,  2 
East  325. 

Parol  Promise  of  Third  Party  to  Pay  Debt  as 
Consideration  for  Agreement  to  Surrender  Lien.  — 
Danforth  v.  Pratt,  42  Me.  50.    But  see  Houl- 
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ditch  v.  Milne,  3  Esp.  86;  Castling  v.  Aubert, 
2  East  325. 

A  Release  of  a  Lien  for  a  Particular  Purpose,  as 

to  give  another  lien  priority  over  it,  will  be  re- 
stricted to  the  purpose  for  which,  and  lo  the 
benefii  of  the  person  for  whom,  ii  was  exe- 
cuted. Paulsen  v.  Manske,  126  111.  72,  9  Am. 
St.  Rep.  532,  affirming  24  III.  App.  95. 

6.  Inconsistent  Acts  or  Agreements.  —  Mason 
v.  Morley,  34  Beav.  471;  Harrison  v.  Scott,  5 
Moo.  P.  C.  357,  10  Jur.  443;  Cood  v.  Cood,  10 
Price  109,  affirming  9  Price  544;  Morley  r. 
Hay,  7  L.  J.  K.  B.  104;  McMurray  v.  Brown, 
91  U.  S.  257;  Sykes  v.  Brockville.  etc.,  R.  Co., 
9  Grant  Ch.  (U.  C.)  g;  Nevan  v.  Roup,  8  Iowa 
211;  Pickett  v.  Bullock,  52  N.  II.  354;  Jacobs 
v.  Knapp,  50  N.  H.  71;  Wiles  Laundering  Co. 
v.  Hahlo,  10s  N.  Y.  234.  59  Am.  Rep.  496. 

Change  in  the  Form  of  the  Evidence  of  Indebted- 
ness. —  As  a  general  rule,  a  mere  change  in 
the  form  of  the  evidence  of  indebtedness  vvill 
not  operate  to  discharge  a  lien  given  to  secure 
a  debt,  unless  it  is  apparent  thai  the  parties 
intended  to  extinguish  the  lien.  Lewis  v. 
Starke,  10  Smed.  &  M.  (Miss.)  120;  Cansler  v. 
Sallis,  54  Miss.  446;  Howell  v.  Bush,  54  Miss. 
437;  Gilman  v.  Brown,  1  Mason  (U.  S.)  212; 
Kausler  v  Ford,  47  Miss.  289;  Km i son  v. 
Whittlesey,  55  Mo.  259;  Faulkner  v.  Harding, 
9  Mo  App.  12. 

Failure  to  Insist  on  Lien  in  Former  Transactions. 
—  Because  in  similar  transactions  between  the 
same  parties  one  entitled  to  a  possessory  lien 
did  not  insist  upon  it,  it  will  not  be  presumed 
that  he  has  waived  his  lien  in  a  subsequent 
and  distinct  transaction.  Faulkner  r.  Hard- 
ing. 9  Mo.  App.  12. 

The  Giving  of  a  Bond  by  the  Garnishee  in  At- 
tachment, conditioned  for  the  safe  keeping  and 
delivery  of  the  property  attached,  is  no  waiver 
of  the  garnishee's  lien  upon  the  property. 
Outcalt  v.  Durling,  25  N.  J.  L.  443. 

7.  Knowledge  of  Lien  Essential  to  Waiver.  — 
Boynton  v.  Braley,  54  Vt.  92. 
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ment  inconsistent  with  a  common-law  lien,  is  a  waiver  of  it.1  So  where  it  is 
agreed  that  a  credit  is  to  be  given  for  the  price  of  work  done  upon  goods,  not 
limited  to  the  period  preceding  the  time  for  the  return  of  the  goods  to  their 
owner,  the  contract  is  inconsistent  with  the  right  of  lien,  and  amounts  to  a 
waiver  of  it.2  This  rule  has  been  applied  even  where  the  party  for  whom  the 
work  was  done  had  become  insolvent  between  the  time  of  the  employment  and 
the  expiration  of  the  time  of  credit  agreed  upon,  and  before  the  goods  had 
gone  out  of  the  hands  of  the  workman.3  The  same  principle  is  applicable  to 
liens  of  warehousemen,  carriers,  and  other  bailees.4  For  the  same  reason  one 
who  has  a  statutory  lien  waives  it  by  agreeing  to  give  credit  beyond  the 
time  limited  by  the  statute  for  the  enforcement  of  the  lien.5 

(3)  Agreement  for  Retention  of  Lien  to  a  Specified  Extent.  —  An  express 
contract  that  a  lien  shall  be  retained  to  a  specified  extent  is  equivalent  to  a 
waiver  of  that  lien  to  any  greater  extent.6 

d.  By  Taking  Other  Security  —  (1)  General  Rule.  — The  mere  taking 
of  other  security  for  a  debt  secured  by  a  lien  does  not,  as  a  rule,  constitute  a 
waiver  of  the  lien.  To  constitute  a  waiver  an  intention  to  waive  the  lien  must 
appear  from  the  circumstances  of  the  case  or  from  the  nature  of  the  security 
taken.7 

A  Mere  Promise  to  Give  a  Security  for  a  debt  secured  by  a  lien,  though  such 
security  be  of  a  nature  inconsistent  with  the  lien,  will  not  if  subsequently 
broken  impair  the  right  to  the  lien.8 

(2)  Taking  Note  or  Other  Personal  Security  of  Debtor.  —  Ordinarily,  a 
lien  is  not  waived  by  the  lienholder's  taking  as  security  for  the  debt  already 
secured  by  the  lien,  the  bond  or  bill  single  of  the  debtor,  or  his  negotiable 


1.  Inconsistent  Agreements  as  to  Payment.  — 
Cowell  v.  Simpson,  16  Ves.  Jr.  275;  Dempsey 
v.  Carson,  11  U.  C.  C.  P.  462;  Pinney  v.  Wells, 
10  Conn.  116;  Stoddard  Woolen  Manufactory 
v.  Huntley,  8  N.  H.  442,  31  Am.  Dec.  198; 
Trust  v.  Pirsson,  1  Hilt.  (N.  Y.)  292;  Wiles 
Laundering  Co.  v.  Hahlo,  105  N.  Y.  234,  59 
Am.  Rep.  496;  Hutchins  v.  Olcutt,  4  Vt.  549, 
24  Am.  Dec.  634. 

Such  an  Agreement  Made  Before  Possession  is  ob- 
tained will  prevent  the  creation  of  a  lien.  See 
supra,  V.  6.  f.  Lien  Excluded  by  Contract  Incon- 
sistent with  It. 

2.  Credit  Beyond  Time  Fixed  for  Return  of  Goods 
to  Owner.  —  Pinney  v.  Wells,  10  Conn.  116; 
Jacobs  v.  Knapp,  50  N.  H.  71;  Stoddard 
Woolen  Manufactory  v.  Huntley,  8  N.  H.  441, 
31  Am.  Dec.  198;  Fielding  v.  Mills,  2  Bosw. 
(N.  Y.)  489;  Wiles  Laundering  Co.  v.  Hahlo, 
105  N.  Y.  234,  59  Am.  Rep.  496;  Hamill  v. 
Firth.  175  Pa.  St.  46.  Compare  Ex  p.  Wil- 
loughby,  16  Ch.  D.  604,  44  L.  T.  N.  S.  ill,  29 
W.  R.  935. 

3.  Owner's  Insolvency.  —  Fielding  -v.  Mills,  2 
Brjsw.  (N.  Y.)  489. 

4.  Liens  of  Warehousemen,  Carriers,  and  Other 
Bailees.  —  Pinney  v.  Wells,  10  Conn.  104; 
Chandler  v.  Belden,  18  Johns.  (N.  Y.)  157,  9 
Am.  Dec.  193;  Wiles  Launderi ng  Co.  v.  Hahlo, 
105  N.  Y.  234,  59  Am.  Rep.  496;  Trust  v.  Pirs- 
son, 1  Hilt  (N.  Y.)  292;  Chandler  v.  Belden, 
18  Johns.  (N,  Y.)  157,  9  Am.  Dec.  193. 

5.  Casey,  etc.,  Mfg.  Co.  v.  Weatherly,  ior 
Ten.n.  318. 

6.  Contract  that  Lien  Shall  Be  Retained  to 
Specified  Extent.  —  Brown  v  Gilman,  4  Wheat. 
(U.  S.)  255,  affirming  1  Mason  (U.  S.)  212.  But 
see  Lagow  v.  Badollet,  1  Blackf.  (Ind  )  416,  12 
Am.  Dec.  258. 


7.  When  the  Taking  of  Other  Security  Will  Con- 
stitute a  Waiver.  —  Mackreth  v.  Symmons,  15 
Ves.  Jr.  329;  Hughes  v.  Kearney,  1  Sch.  & 
Lef.  132;  Angus  v.  McLachlan,  52  L.  J.  Ch. 
587,  23  Ch.  D.  330,  48  L.  T.  N.  S.  863,  31  W.  R. 
641;  McMurray  v.  Brown,  91  U.  S.  257;  Butts 
v.  Cuthbertson,  6  Ga.  166;  Mims  v.  Macon, 
elc,  R.  Co.,  3  Ga.  333;  Heathman  v.  Rogers, 
153  111.  143,  affirming  54  111.  App.  592;  Ker- 
cheval's  Succession,  14  La.  Ann.  461;  Cansler 
v.  Sallis,  54  Miss.  446;  Howell  v.  Bush,  54 
Miss.  437;  Mondelh  v.  Great  Western  Printing 
Co.,  16  Mo.  App.  450;  Schanck  v.  Arrowsmith, 
9  N.  J.  Eq.  314;  Hinchman  v.  Lybrand,  14  S. 
&  R.  (Pa.)  32. 

A  Bondholder  having  a  lien  on  the  lands  and 
revenues  of  a  canal  does  not  lose  such  lien  by 
surrendering  other  bonds  of  a  later  issue  and 
of  inferior  security,  and  taking  canal  stock 
and  other  bonds  of  the  state  in  place  of  them. 
His  surrender  of  one  class  of  bonds  raises  no 
presumption  either  of  law  or  fact  that  he  in- 
tended to  give  up  his  rights  under  the  bonds 
which  he  kept.  Wabash,  etc.,  Canal  Co.  v. 
Beers,  2  Black  (U.  S.)  448. 

Recital  that  Purchase  Money  Is  Secured  to  Be 
Paid.  —  The  recital  in  a  conveyance  of  land 
that  the  purchase  money  is  "  secured  to  be 
paid  "  is  not  a  waiver  of  the  lien  of  the  vendor, 
nor  does  it  estop  him  from  asserting  it.  John- 
ston v.  Gwathmey,  4  Litt.  (Ky.)  318;  Major  v. 
Bukley,  51  Mo.  227. 

8.  Promise  to  Give  Security.  —  McMurray  v. 
Brown,  91  U.  S.  257. 

But  if  a  Lienholder  Assents  to  a  Sale  to  Third 
Parties  of  the  property  on  which  the  lien  has 
attached,  and  agrees  to  accept  notes  secured 
by  a  second  mortgage  on  the  property,  as  se- 
curity for  the  debt,  he  thereby  waives  the  lien, 
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promissory  note,  or  his  check,  if  not  presented  or  if  unpaid,  or  any  instrument 
involving  merely  his  personal  liability.1 

(3)  Taking  Security  of  Third  Person.  —  The  prevailing  doctrine  as  to 
vendors'  and  mechanics'  liens  seems  to  be  that  taking  the  note  of  a  third 
person,3  or  the  debtor's  note  or  bond  with  a  surety,3  or  a  negotiable  note 
drawn  by  the  debtor  and  indorsed  by  a  third  person,  or  drawn  by  a  third  per- 
son and  indorsed  by  the  debtor,4  is  presumptively  a  waiver  of  the  lien.  This 
presumption  may,  however,  be  rebutted  by  parol  evidence  that  it  was  not  the 
intention  of  the  parties  that  the  lien  should  be  divested.8 

(4)  Taking  Mortgage  or  Pledge.  —  So  the  weight  of  authority  seems  to 
support  the  rule  that  a  mechanic's  or  vendor's  lien  is  presumptively  waived  by 
taking  a  mortgage  on  the  same  or  other '  property,  or  a  pledge  of  other 
property.0 


and  the  fact  that  the  notes  and  mortgage  are 
never  in  fact  executed,  pursuant  10  the  agree- 
ment, does  not  vitiate  the  waiver.  Kornegay 
v.  Styron,  105  N.  Car.  14.  But  see  Prentiss  v. 
Garland,  67  Me.  345. 

1.  Lien  Not  Waived  by  Taking  Debtor's  Personal 
Security  —  England. —  Blackturn  v.  Gregson, 
1  Bro.  C.  C.  420;  Gibbons  v.  Buddall,  2  Eq. 
Cas.  Abr.  632,  cited  in  Mackreth  v.  Symmons, 
15  Ves.  Jr.  340;  Hughes  v.  Kearney,  1  Sch.  & 
Lef.  132. 

United  States.  —  The  R.  W.  Skillinger,  r 
Flipp.  (U.  S.)  436;  Sutton  v.  The  Albatross,  2 
Wall.  Jr.  (C.  C.)  327,  i  Am.  L.  Reg.  87,  I  Phila. 
(Pa.)  423,  10  Leg.  Int.  (Pa.)  10;  The  Kimball, 
3  Wall.  (U.  S.)  37,  affirming  2  Cliff.  (U.  S.)  4; 
Cordova  v.  Hood,  17  Wall.  (U.  S.)  r. 

Georgia.  —  Mims  v.  Macon,  etc.,  R.  Co.,  3 
Ga.  333;  Butts  v.  Cuthbertson.  6  Ga.  166; 
Balkccm  v.  Empire  Lumber  Co.,  91  Ga.  651, 
44  Am.  St.  Rep.  58. 

Illinois.  —  Van  Court  v.  Bushnell,  21  111.  624; 
Brady  v.  Anderson,  24  111.  in;  Paddock  v. 
Stout,  121  111.  571. 

Indiana.  —  Lagovv  v.  Badollet,  I  Blackf. 
(Ind.)  416,  12  Am.  Dec.  258;  Boon  v.  Murphy, 

6  Blackf.  (Ind.)  272;  Goble  v.  Gale,  7  Blackf. 
(Ind.)  218,  41  Am.  Dec.  219;  Aldridge  v.  Dunn, 

7  Blackf.  (Ind.)  249,  41  Am.  Dec.  224;  Sinton 
v.  Steamboat  R.  R.  Roberts,  46  Ind.  476. 

Kentucky.  —  Honore  v.  Bakewell,  6  B.  Mon. 
(Ky.)  67,  43  Am.  Dec.  147;  Thornton  v.  Knox, 
6  B.  Mon.  (Ky.)  74. 

Nebraska.  —  Hoagland  v.  Lusk,  33  Neb.  376, 
29  Am.  St.  Rep.  485. 

New  York.  —  Garson  v.  Green,  r  Johns.  Ch. 
(N.  Y.)  308;  White  v.  Williams,  1  Paige  (N. 
Y.)  502;  Tessels  v.  Farnsworth,  (N.  Y.  City 
Ct.  Gen.  T.)  3  How.  Pr.  N.  S.  (N.  Y.)  73, 
affii  med  13  Daly  (N.  Y.)  473,  3  How.  Pr.  N.  S. 
(N.  Y.)  364. 

Pennsylvania.  —  Thompson's  Case,  2  Browne 
(Pa.)  297;  Jones  v.  Shawhan,  4  W.  &  S.  (Pa.) 
257;  Kinsley  v.  Buchanan,  5  Watts  (Pa.)  118. 

Tennessee.  —  Taylor  v.  Hunter,  5  Humph. 
(Tenn.)  569. 

Texas.  — Jones  v.  White,  72  Tex.  316. 
Vermont.  —  Manly  v.  Slason,  21  Vt.  271,  52 
Am.  Dec.  60.    But  see  Hutchins  v.  Olcutt,  4 
Vt.  549,  24  Am.  Dec.  634. 

Note  of  Railroad  Company  Secured  by  Deposit  of 
Its  Bonds.  —  It  has  been  held  that  a  statutory 
lien  on  the  property  of  a  railroad  company  for 
materials  furnished  it  is  waived  by  taking  a 
note  from  the  company  secured  by  a  deposit 
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of  its  bonds.  Ohio  Falls  Car  Mfg.  Co.  v. 
Central  Trust  Co..  37  U.  S.  App.  523. 

Renewing  Debtor's  Promissory  Note.  —  The 
lienholder  does  not  waive  his  lien  by  renew- 
ing the  debtor's  promissory  note.  Cordova  v. 
Hood,  17  Wall.  (U.  S.)  1. 

2.  Taking  the  Note  of  a  Third  Person.  —  John- 
ston v.  Tennessee  Union  Bank,  37  Miss.  526. 
See  also  Prentiss  v.  Garland,  67  Me.  345. 

Contra.  —  Ford  v.  Wilson,  85  Ga.  109.  And 
see  Shelton  v.  Tiffin,  6  How.  (U.  S.)  188. 

3.  Taking  Debtor's  Note  or  Bond  with  a  Surety. 

—  Cordova  v.  Hood,  17  Wall.  (U.  S.)  1;  Lagow 
v.  Badollet,  1  Blackf.  (Ind.)  416,  12  Am.  Dec. 
258;  Boon  v.  Murphy,  6  Blackf.  (Ind.)  273; 
East  v.  Ferguson,  59  Ind.  169;  Williams  v. 
Roberts,  5  Ohio  35;  Mayham  v.  Coombs,  14 
Ohio  428;  Wilson  v.  Graham,  5  Munf.  (Va.) 
297.  See  also  Cood  v.  Cood,  10  Price  109, 
affirming  9  Price  544.  But  see  Elliott  v  Con- 
nell,  5  Smed.  &  M.  (Miss.)  91;  Hoggatt  v. 
Wade,  10  Smed.  &  M.  (Miss.)  143. 

4.  Taking  Debtor's  Note  Indorsed  by  Third 
Person  or  Third  Person's  Note  Indorsed  by  Debtor. 

—  Brown  v.  Gilman,  4  Wheat.  (U.  S.)  255, 
affirming  1  Mason  (U.  S.)  192;  Foster  v.  Ala- 
bama Female  Athenaeum,  3  Ala.  302;  Lagow 
v.  Badollet,  I  Blackf.  (Ind.)  416,  12  Am.  Dec. 
258;  Burke  t.  Gray,  6  How.  (Miss.)  527;  John- 
ston v.  Tennessee  Union  Bank,  37  Miss.  526; 
Campbell  v.  Baldwin,  2  Humph.  (Tenn.)  248; 
Marshall  v.  Christmas,  3  Humph.  (Tenn.)  616, 
39  Am.  Dec.  199. 

5.  Presumption  of  Waiver  Rebuttable.  —  Cor- 
dova v.  Hood,  17  Wall.  (U.  S.)  1. 

Upon  this  subject  see  also  the  titles  Me- 
chanics' Liens;  Vendors'  Liens. 

6.  Lien  Presumptively  Waived  by  Taking  a 
Mortgage  or  Pledge  —  England.  —  Nairn  v. 
Prowse,  6  Ves.  Jr.  752;  Mackreth  v.  Symmons, 
15  Ves.  Jr.  342. 

United  States.  —  Gilman  v.  Brown,  I  Mason 
(U.  S.)  191. 

Georgia. — Mims  v.  Macon,  etc.,  R.  Co.,  3 

Ga.  333. 

Illinois. — Brady  v.  Anderson,  24  111.  Ill; 
Kinzey  v.  Thomas,  28  III.  502;  Gardner  v. 
Hall,  29  111.  277. 

Indiana.  —  Lagow  v.  Badollet,  r  Blackf. 
(Ind.)  416,  12  Am.  Dec.  258. 

Michigan.  — Barrows  v.  Baughman,  9  Mich. 
213. 

Missouri.  —  Gorman    v.    Sagner,    22  Mo. 

137. 

Oregon.  —  Pease  v.  Kelly,  3  Oregon  417. 
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(5)  Taking  Security  Payable  at  a  Distant  Day.  —  The  taking  of  security 
payable  at  a  distant  day,  for  a  debt  already  secured  by  a  common-law  lien,  is 
a  waiver  of  the  lien,  for  it  is  plainly  inconsistent  with  it.1 

e.  By  Refusal  to  Deliver  Property  upon  Grounds  Other  than 
Lien  —  (1)  In  General.  —  If  a  person  having  a  lien  upon  property,  when  such 
property  is  demanded  of  him  makes  no  mention  of  the  lien,  but  refuses,  upon 
other  grounds,  to  give  up  the  property,  he  thereby  waives  his  lien.3 

(2)  Denial  of  Owner  s  Title,  or  Claim  of  Title  in  Lienholder.  —  Thus  he 
waives  his  lien  by  resting  his  refusal  to  deliver  upon  a  denial  of  the  title  of  the 
owner,3  or  upon  a  claim  of  title  in  himself.'*  The  rule  is,  however,  subject  to 
this  manifestly  just  limitation,  that,  if  one  who  has  claimed  as  owner  is  after- 
wards proved  to  have  but  a  lien,  he  shall  not  thereafter  be  deprived  absolutely 
of  his  lien,  if  his  claim  was  honestly  though  mistakenly  entertained  and 
pressed;  but,  before  he  can  be  allowed  his  lien,  he  must  abandon  the  false 
claim  of  ownership.5 

(3)  Unqualified  Refusal  to  Deliver  Property  Without  Claiming  Lien.  — 
Some  authorities  hold  that  an  unqualified  refusal  to  deliver  the  property,  with- 
out claiming  the  lien,  though  no  other  ground  of  retention  be  alleged,  amounts 
to  a  waiver;6  and  this  would  seem  to  be  the  better  rule  where  the  lien  is  a 
secret  one,  unknown  to  the  owner  of  the  property.7  But  according  to  the 
best-considered  authorities,  when  the  facts  on  which  a  lien  rests  are  as  well 


Tennessee.  —  White  v.  Dougherty,  Mart.  & 
Y.  (Tenn.)  309,  17  Am.  Dec.  802. 

But  see  Payne  v.  Wilson,  74  N.  Y.  348; 
Seeligson  v.  Mitcham,  74  Tex.  571. 

In  Nebraska  it  has  been  held  that  the  accept- 
ance by  a  materialman  of  a  note  and  chattel 
mortgage  as  collateral  security  for  materials 
previously  furnished  for  the  erection  of  a  build- 
ing under  a  contract  with  the  owner,  is  not  a 
waiver  of  the  lien  of  the  materialman,  unless 
such  was  the  intention  of  the  parties.  Hoag- 
land  v.  Lusk,  33  Neb.  376,  29  Am.  St.  Rep.  485. 

Taking  a  Void  Bill  of  Sale.  —  A  person  having 
a  lien  upon  property  does  not  waive  it  by  tak- 
ing a  void  bill  of  sale  of  the  same  property,  in 
the  absence  of  any  evidence  of  an  intent  to 
abandon  the  lien.  Avery  v.  Hackley,  20  Wall. 
(U.  S.)  407.  See  also  White  v.  Gainer,  2  Bing. 
23,  g  E.  C.  L.  302. 

1.  Security  Payable  at  a  Distant  Day.  —  Hewi- 
son  v.  Guthrie,  2  Bing.  N.  Cas.  759,  29  E.  C. 
L.  480,  3  Scott  298,  2  Hodges  51,  qualifying 
Cowell  v.  Simpson,  16  Ves.  Jr.  275;  Dempsey 
v.  Carson,  11  U.  C.  C.  P.  464;  Au  Sable  River 
Boom  Co.  v.  Sanborn,  36  Mich.  358.  See  also 
Renald  v.  Walker,  8  U.  C.  C.  P.  37. 

Statutory  Lien  —  Agreement  to  Give  Security  Not 
Performed. — An  agreement  for  the  extension 
of  credit  by  receiving  a  note  of  the  debtor,  or 
the  independenl  security  of  a  third  person, 
falling  due  at  a  day  beyond  the  period  within 
which  a  statutory  lien  must  be  asserted,  will 
be  no  waiver  of  the  lien  when  the  agreement 
to  give  the  note  or  security  has  not  been  per- 
formed. Chicago,  etc.,  R.  Co.  v.  Union  Roll- 
ing Mill  Co.,  109  U.  S.  702. 

2.  Refusal  to  Give  Up  Property  upon  Grounds 
Other  than  That  of  Lien.  —  While  v.  Gainer,  2 
Bing.  23,  9  E.  C.  L.  302;  Boardman  v.  Sill,  1 
Campb.  410,  note;  Weeks  v.  Goode,  6  C.  B. 
N.  S.  367,  95  E.  C.  L.  367;  Lehmann  v.  Schmidt, 
87  Cal.  15;  Sutton  v.  Stephan,  101  Cal.  545; 
Williams  v.  Ashe,  in  Cal.  180;  Workman  v. 


Warder,  28  Mo.  App.  1;  Judah  v.  Kemp,  2 
Johns.  Cas.  (N.  Y.)  411 ;  Everett  v.  Coffin,  6 
Wend.  (N.  Y.)  604,  22  Am.  Dec.  551;  Buckley 
v.  Handy,  2  Miles  (Pa.)  449;  Bean  v.  Bolton, 
3  Phila.  (Pa.)  87,  15  Leg.  Int.  (Pa.)  77.  See 
also  Lake  v.  Biggar,  11  U.  C.  C.  P.  170.  But 
see  Fowler  v.  Parsons,  143  Mass.  406. 

Words  Held  Not  to  Constitute  a  Waiver.  —  But 
where  one  having  a  lien  upon  goods,  upon 
such  goods  being  demanded  of  him,  refused  to 
give  them  up,  saying,  "  I  may  as  well  give 
up  every  transaction  of  my  life,"  it  was  held 
that  these  words  were  not  a  waiver  of  the  lien. 
While  v.  Gainer,  2  Bing.  23,  9  E.  C.  L.  302. 

3.  Denial  of  Owner's  Title.  —  Bean  v.  Bolton, 
3  Phila!  (Pa.)  87,  15  Leg.  Int.  (Pa.)  77. 

Denial  of  Possession  of  Any  of  Owner's  Property. 
—  A  mere  denial  by  the  lienholder,  upon  a  de- 
mand by  the  owners  for  their  property,  that  he 
has  any  of  their  property  in  his  possession, 
has  been  held  not  to  amount  to  a  waiver  of  the 
lien.    Buckley  v.  Handy,  2  Miles  (Pa.)  449. 

4.  Claim  by  Lienholder  of  Title  in  Himself.  — 
Boardman  v.  Sill,  I  Campb.  410,  note;  Sutton 
v.  Stephan,  101  Cal.  545;  Williams  v.  Ashe, 
in  Cal.  180;  Picquet  v.  M'Kay,  2  Blackf. 
(Ind.)  465;  Mexal  v.  Dearborn,  12  Gray  (Mass.) 
336;  Saltus  v.  Everett,  20  Wend.  (N.  Y.)  267, 
32  Am.  Dec.  541,  affirming  15  Wend.  (N.  Y.) 
475;  Hudson  v.  Swan,  83  N.  Y.  552;  Maynard 
v.  Anderson,  54  N.  Y.  641;  Ballard  v.  Burgett, 
40  N.  Y.  314;  Tuthill  v.  Skidmore,  124  N.  Y. 
155;  Bean  v.  Bolton,  3  Phila.  (Pa.)  87,  15  Leg. 
Int.  (Pa.)  77. 

5.  Limitation  of  Rule.  —  Williams  v.  Ashe, 
in  Cal.  180. 

6.  Refusal  to  Give  Up  Property  Without  a  Claim 
of  Lien.  —  Spence  v.  McMillan,  10  Ala.  583; 
Williams  v.  Ashe,  in  Cal.  180;  Thatcher  v. 
Harlan,  2  Houst.  (Del.)  178;  Hanna  v.  Phelps, 
7  Ind.  21,  63  Am.  Dec.  410. 

7.  Rule  Where  Lien  Is  a  Secret  One.  —  Dows  v. 
Morewood,  10  Barb.  (N.  Y.)  183. 
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known  to  the  owner  of  the  property  as  to  the  lienholder,  such  a  refusal  does 
not,  of  itself,  constitute  a  waiver.1 

(4)  Claim  of  General  Lien  by  Particular  Licnliolder.  —  One  having  a  par- 
ticular lien  on  property  does  not  by  claiming  in  addition  thereto  a  general 
lien  thereon,  and  refusing  to  surrender  the  property  to  the  owner  on  that 
account,  waive  his  particular  lien.2 

/.  Common-law  Lien  Waived  by  Perfecting  Claim  to  Statutory 
Lien.  —  One  who  perfects  his  claim  to  a  statutory  lien  thereby  Avaives  his  right 
to  assert  his  common-law  lien.3 

g.  Mingling  Secured  with  Unsecured  Claims.  —  If  claims  secured  by 
a  lien  are  so  commingled  with  unsecured  claims  that  the  amount  of  the  lien  is 
not  kept  ascertainable  without  restating  the  accounts,  the  lien  is  impliedly 
waived.4  So  a  lienholder  by  mingling  a  claim  secured  by  a  lien  with  claims 
not  so  secured,  and  taking  judgment  for  the  whole  in  gross,  waives  his  lien.5 

h.  Conversion  of  the  Property.  —  By  a  conversion  of  the  property 
upon  which  the  lien  exists  the  lienholder  will  lose  his  lien.6 

2.  Payment  —  a.  Rule  Stated.  —  A  lien  will,  of  course,  be  discharged  by 
the  payment  of  the  debt  which  it  secures.7 

When  Debtor's  Note  Will  Constitute  Payment.  —  The  giving 
by  the  debtor  of  his  note  does  not  constitute  a  payment  of  the  debt,  unless  it 
is  accepted  as  a  payment;8  but  where  it  is  so  accepted  the  lien  is  divested.9 


1.  Where  Owner  of  Property  Has  Knowledge  of 
Lien.  —  Fowler  v.  Parsons,  143  Mass.  406; 
Everett  v.  Coffin,  6  Wend.  (N.  Y.)  604,  22  Am. 
Dec.  551.  See  also  Corbett  v.  Cushing,  15 
Daly  (N  Y.)  170;  Lake  v.  Biggar,  ir  U.  C.  C. 
P.  170. 

Refusal  to  Deliver  Property  or  Make  Known 
Amount  of  Claim.  —  A  refusal  by  a  lienholder, 
either  to  deliver  the  property  or  to  make 
know-n  the  amount  for  which  he  claims  a  lien, 
has  been  held  not  to  constitute  a  waiver  of 
the  lien.  Sutton  v.  Stephan,  101  Cal.  545; 
Buckley  v.  Handy,  2  Miles  (Pa.)  440. 

2.  Claim  by  Particular  Lienholder  of  a  General 
Lien.  —  Scarfe  v.  Morgan,  4  M.  &  W.  270,  I 
H.  &  H.  292,  2  Jur.  569,  {explaining  Knight  v. 
Harrison,  MS.  case  reported  in  Saunders  on 
Plead.  &  Evid.  641);  Provincial  Ins.  Co.  v. 
Maitland,  7  U.  C.  C.  P.  427.  Compare  Dirks 
v.  Richards,  4  M.  &  G.  574,  43  E.  C.  L.  298,  5 
Scott  N.  R.  534,  1  C.  &  M.  626,  6  Jur.  562,  41 
E.  C.  L.  340;  Jones  v.  Tarleton,  9  M.  &  W. 
675,  6  Jur.  348,    See  infra,  this  section,  Tender. 

3.  Waiver  of  Common-law  Lien  by  Perfecting 
Claim  to  Statutory  Lien.  —  Vane  v.  Newcombe, 
132  U.  S.  220. 

But  a  Contract  Lien  Is  Not  Waived  by  Suing 
Out  an  Attachment  on  the  debt  secured  by  such 
lien.    Howard  v.  Parks,  1  Tex.  Civ.  App.  603. 

4.  Waiver  by  Mingling  Secured  with  Unsecured 
Claims.  —  Union  Trust  Co.  v.  Trumbull,  137 
111.  146;  Kelley  v.  Kelley,  77  Me.  135;  Mc- 
Master  v.  Merrick,  41  Mich.  505;  Riley  v. 
Renick  Milling  Co.,  44  Mo.  App.  519. 

But  a  lien  is  not  lost  by  merely  restating  the 
account  and  deducting  certain  items.  Corn- 
stock  v.  McCracken,  53  Mich.  123. 

5.  Coburn  v.  Kersvvell,  35  Me.  126. 

6.  Waiver  by  Conversion  of  the  Property.  — 
Gurr  v.  Cuthbert,  12  L.  J.  Exch.  309;  Williams 
v.  Ashe,  in  Cal.  180;  Brintnall  v.  Smith,  166 
Mass.  253;  Saltus  v.  Everett,  20  Wend.  (N.  Y.) 
267,  32  Am.  Dec.  541,  affirming  15  Wend.  (N. 
Y.)  475- 


7.  Payment  of  Debt  Discharges  Lien.  —  Mexal 

v.  Dearborn,  12  Gray  (Mass.)  336;  Stephens  v. 
Moodie,  (Tex.  Civ.  App.  1895]  30  S.  W.  Rep. 
490. 

Acceptance  of  Amount  Less  than  Claimed,  Ten- 
dered as  Full  Payment.  —  Where  the  owner  of 
property  upon  which  there  was  a  lien  tendered 
in  full  payment  of  the  debt  secured  by  the  lien 
an  amount  less  than  that  claimed  bv  the  lien- 
holder and  demanded  possession  of  the  prop- 
erty, and  the  lienholder  accepted  the  money, 
saying  that  he  would  apply  it  on  his  claim, 
but  the  owner  insisted  upon  the  condition  that 
it  should  be  received  as  full  payment  of  the 
debt,  it  was  held  that  though  the  property  was 
not  delivered  the  lien  was  discharged.  Rosema 
v.  Porter,  112  Mich.  13. 

Payment  Entered  by  Mistake  as  a  Credit  on 
Another  Debt. —  A  lien  on  property  given  to 
secure  the  payment  of  a  note  is  extinguished 
by  the  payment  of  the  note,  and  the  fact  that 
the  payment  is,  by  mistake,  entered  as  a  credit 
on  another  note,  will  not  reinstate  the  lien. 
Stephens  v.  Moodie,  (Tex.  Civ.  App.  1895)  30 
S.  W.  Rep.  4go. 

8.  Debtor's  Note  to  Constitute  Payment  Must  Be 
Accepted  as  Such. —  The  R.  W.  Skillinger.  1 
Flipp.  (U.  S.)  436;  The  Kimball,  3  Wall.  (U. 
S.)  37,  affirming  2  Cliff.  (U.  S.)  4;  Van  Court  v. 
Bushnell,  21  111.  624;  Morton  v.  Austin,  12 
Cush.  (Mass.)  3S9;  Hoagland  v.  Lusk,  33  Neb. 
376,  29  Am.  St.  Rep.  485;  Clark  v.  Draper,  19 
N.  H.  419. 

But  in  Maine,  prior  to  the  Amendatory  Aci 
of  1851,  taking  the  debtor's  negotiable  note 
for  a  debt  secured  by  a  lien  operated  as  a  pay- 
ment of  the  debt,  and  discharged  the  lien. 
Coburn  v.  Kerswell,  35  Me.  126. 

9.  Lien  Divested  by  Accepting  Note  as  Payment. 
—  Bunney  v.  Povntz,  4  B.  &  Ad.  s68,  24  E.  C. 
L.  118;  The  R.  W.  Skillinger,  1  Flipp.  (U.  S.) 
436;  Jones  v.  Shawhan,  4  W.  &  S.  (Pa.)  257. 

Acceptance  of  Bill  of  Exchange  in  Payment.  — 
In  Ontario  where  a  bill  of  exchange  was  ac- 
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Positive  proof  that  the  note  was  given  and  accepted  In  absolute  payment  of 
the  debt  is  essential  to  discharge  the  lien.1  But  if  the  lien  creditor  negotiates 
and  transfers  the  debtor's  note  he  thereby  destroys  his  lien.  This  rule  is 
founded  upon  the  theory  that  the  creditor,  by  transferring  the  note,  receives 
payment  in  full  of  his  claim.*  If,  however,  the  creditor  afterwards  regains 
possession  of  the  note  before  commencing  proceedings  to  foreclose,  he  is  in 
the  same  position  as  if  the  note  had  never  been  transferred  at  all.3 

c.  Effect  of  Receipt  in  Full.  —  Prima  facie  the  legal  effect  of  a 
receipt  "  in  full  "  for  the  amount  of  a  debt  secured  by  a  lien  on  property  is  to 
discharge  the  lien.  But  such  a  receipt  is  not  conclusive  between  the  parties  ;  it 
is  open  to  explanation  ;  it  may  be  shown  that  the  money  was  not  paid,  or  that 
the  receipt  was  not  in  fact  what  it  purported  to  be,  "  in  full  "  for  the  amount 
of  the  debt.4  So  a  lien  is  not  waived  by  taking  the  debtor's  note  for  the 
amount  of  the  debt  and  giving  a  receipt  in  full  therefor,  if  the  note  is  not  in 
fact  accepted  as  a  payment  and  the  debt  is  not  paid.5 

3.  Tender.  —  A  valid  tender  of  the  amount  of  the  debt  secured  by  the  lien 
will  discharge  the  lien.6 

Where  a  Holder  of  Goods  Detains  Them  for  Two  Claims,  as  to  one  of  which  he  has  a  lien 
and  as  to  the  other  not,  the  owner  must  tender  the  proper  amount,  unless  the 
holder  either  expressly  or  by  fair  implication  dispenses  with  the  necessity  of  a 
tender.  Thus,  where  one  who  has  a  particular  lien  on  property  claims  in 
addition  thereto  a  general  lien  thereon,  to  which  he  is  not  entitled,  and  refuses 
to  surrender  the  property  to  the  owner  on  that  account,  he  does  not  by  so 
doing  waive  the  necessity  of  a  tender  of  the  amount  secured  by  the  particular 
lien.7 


cepted  in  payment  of  a  debt  secured  by  a  lien, 
it  was  held  that  the  lien  was  thereby  divested, 
oral  all  events  suspended,  during  the  currency 
of  the  bill.    Renald  v.  Walker,  8  U.  P.  C.  C. 

37- 

1.  Positive  Proof  that  Note  Was  Accepted  in 
Absolute  Payment  Essential.  —  Balkcom  v. 
Empire  Lumber  Co.,  qi  Ga.  651,  44  Am.  St. 
Rep.  58;  Paddock  v.  Stout,  121  111.  571. 

But  in  Massachusetts  there  is  a  presumption 
of  law  that  the  debtor's  promissory  note  ex- 
tinguishes the  debt;  this  presumption,  how- 
ever, may  be  repelled  by  evidence  that  such 
was  not  the  intention  of  the  parlies,  and  this 
evidence  may  arise  from  the  general  nature  of 
the  transaction  as  well  as  from  direct  testi- 
mony to  the  fact.  The  Kimball,  3  Wall.  (IT. 
S.)  37.  affirming  2  Cliff.  (U.  S.)  4;  Green  v. 
Fox,  7  Allen  (Mass.)  85;  Morton  v.  Austin,  12 
Cush.  (Mass.)  389.  See  also  Mehan  v.  Thomp- 
son, 71  Me.  4g2. 

As  to  the  Effect  of  Taking  a  Debtor's  Note  and 
Giving  a  Receipt  in  Full,  see  infra,  this  section, 
Effect  of  Receipt  in  Full. 

2.  Effect  of  Negotiating  and  Transferring  Note. 
—  Balkcom  v.  Empire  Lumber  Co.,  91  Ga. 
651,  44  Am.  St.  Rep.  58;  Horncastle  v.  Farrar, 
3  B.  &  Aid.  497,  5  E.  C.  L.  356  (bill  of  ex- 
change). 

3.  Balkcom  v.  Empire  Lumber  Co.,  91  Ga. 
651,  44  Am.  St.  Rep.  58. 

4.  Prima  Facie  a  Receipt  in  Full  Discharges 
Lien.  — Schanck  v.  Arrowsmith,  9  N.  J.  Eq.  314. 
See  generally  the  title  Receipts. 

Question  One  of  Fact  for  the  Jury.  —  The  receipt 
may  be  explained  by  showing  negatively  that 
there  was  no  contract  to  discharge  the  lien, 
and  that  such  discharge  was  not  contemplated ; 
and  by  showing  positively,  by  even  slight  facts, 
a  different  purpose  which  induced  the  trans- 
it C.  of  L. — 3 
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action.  The  question  under  such  circum- 
stances is  one  of  fact  for  the  jury  to  determine. 
Sutton  v.  Albatross,  2  Wall.  Jr.  (C.  C.)  327; 
Jones  v.  Shawhan,  4  W.  &  S.  (Pa.)  257. 

5.  Taking  Debtor's  Note  and  Giving  Receipt  in 
Full.  —  Sutton  v.  Albatross,  2  Wall.  Jr.  (C.  C.) 
327;  Goble  v.  Gale,  7  Blackf.  (Ind.)  218,  41 
Am.  Dec.  219;  Hoagland  v.  Lusk,  33  Neb.  376, 
29  Am.  St.  Rep.  485;  Schanck  v.  Arrowsmith, 
9  N.  J.  Eq.  314;  Jones  v.  Shawhan,  4  W.  &  S. 
(Pa.)  257.  See  supra,  this  section,  When  Debtor' s 
Note  Will  Constitute  Payment. 

6.  Valid  Tender  of  Amount  of  Debt.  —  Richard- 
son v.  Goss,  3  B.  &  P.  119;  Milburn  v.  Milburn, 
4  U.  C.  Q.  B.  179;  Willis  v.  Sweet,  20  Nova 
Scotia  449,  9  Can.  L.  T.  232;  Lake  v.  Biggar, 
11  U.  C.  C.  P.  170;  Picquet  v.  M'Kay,  2  Blackf. 
(Ind.)  465;  Jarvis  v.  Rogers,  15  Mass.  389; 
Hall  v.  Tittabawassee  Boom  Co.,  51  Mich.  377. 
See  also  M'Intyre  v.  Carver,  2  W.  &  S.  (Pa.) 
392,  37  Am.  Dec.  519. 

In  General  as  to  What  Constitutes  a  Valid  Ten- 
der, see  the  title  Tender. 

Conditional  Tender.  —  A  lien  is  not  discharged 
by  the  offer  of  the  owner  of  the  property  upon 
which  the  lien  has  attached,  to  pay  the  debt 
secured  by  it,  upon  the  performance  of  certain 
conditions  by  the  lienholder,  which  it  does  not 
appear  that  he  is  bound  to  perform.  Myers  v. 
Moulton,  71  Cal.  498. 

7.  Where  Goods  Are  Detained  for  a  Secured  and 
an  Unsecured  Claim.  —  Scarfe  v.  Morgan,  4  M. 
&  W.  270,  1  H.  &  H.  292,  2  Jur.  569,  explaining 
Knight  v.  Harrison,  MS.  case  reported  in 
Saunders  on  Plead.  &  Evid.  641;  Provincial  Ins. 
Co.  v.  Maitland,  7  U.  C.  C.  P.  427;  Kerford  v. 
Mondel,  5  H.  &  N.  931;  Kendal  v.  Fitzgerald, 
2  1  U.  C.  Q.  B.  585;  Buffalo,  etc.,  R.  Co.  v. 
Gordon,  16  U.  C.  Q.  B.  283;  McBride  v.  Bailey, 
6  U.  C.  C.  P.  523.    Compare  Dirks  v.  Richards, 
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4.  Merger.  —  The  question  of  the  merger  of  equitable  liens  in  the  legal  title 
is  fully  treated  elsewhere  in  this  work.1 

5.  Destruction  of  Property  upon  Which  Lien  Exists.  — ■  A  lien  of  course  expires 
when  the  property  upon  which  it  exists  is  destroyed.2 

6.  Owner's  Bankruptcy  Does  Not  Determine  Lien.  —  The  general  rule  is  that 
liens  on  property  are  not  removed  by  the  bankruptcy  of  the  owner.3 

7.  One  Fraudulently  Preventing  Discharge  of  Lien  Cannot  Assert  It.  —  A  person 
cannot  avail  himself  of  a  lien,  the  discharge  of  which  has  been  fraudulently 
prevented  by  his  own  acts.4 

8.  Restoration  of  Liens  in  Equity.  —  It  is  an  elementary  rule  that  equity  will 
consider  a  lien  as  in  force  if  the  ends  of  justice  can  be  thereby  attained,  and 
the  parties  intended  that  it  should  not  be  extinguished.  So  a  lien  discharged 
or  released  through  fraud  or  mistake  will  be  restored  in  equity  unless  innocent 
third  parties  are  affected.5 

XI.  Enforcement  of  Liens  —  1.  Common-law  Liens — a.  No  Right  of 
Sale.  —  A  common-law  lien  as  generally  defined  being  a  mere  right  to  retain 
property  until  a  demand  is  satisfied,6  it  follows  that  the  property  to  which  it 
has  attached  cannot  be  sold  to  satisfy  the  debt  secured  by  it,  except  by  agree- 
ment of  the  parties  or  under  the  provisions  of  a  statute  authorizing  a  sale.7 

In  Some  Jurisdictions  Statutes  Have  Been  Enacted  authorizing  lienholders  to  enforce 
their  liens  by  a  sale  of  the  property.8  By  the  enactment  of  such  statutes  the 
relation  between  the  parties  is  changed  in  its  most  important  and  peculiar 
feature,9  and  the  right  of  the  lienholder  becomes  more  analogous  to  that  of  a 
pledgee  than  to  the  mere  right  of  detention  given  by  the  common  law.10  It 
is  essential  to  the  right  to  enforce  liens  under  such  statutes  that  the  require- 
ments of  the  statutes  be  strictly  complied  with.  In  the  absence  of  such  com- 
pliance no  title  will  pass  to  the  purchaser. 11 


4  M.  &  G.  574,  43  E.  C.  L.  298,  5  Scott  N.  R. 
534,  1  C.  &  M.  626,  41  E.  C.  L.  340,  6  Jur.  562; 
Jones  v.  Tarlelon,  9  M.  &  W.  675,  6  Jur.  348; 
Weeks  v.  Goode,  6  C.  B.  N.  S.  367,  95  E.  C.  L. 
367. 

See  supra,  this  section,  Claim  of  General  Lien 
by  Particular  Lienholder. 

1.  See  the  title  Merger. 

2.  Destruction  of  Property  Determines  Lien.  — 
U.  S.  v.  Barney,  3  Hughes  (U.  S.)  545.  24  Fed. 
Cas.  No.  14,525;  Cowart  v.  Cowart,  3  Lea 
(Tenn )  57. 

Lien  upon  Fixtures.  —  Ii  would  seem,  how- 
ever, that  where  there  is  a  lien  on  real  estate, 
if  fixtures  thereon  are  destroyed  the  lien  will 
attach  to  new  fixtures  substituted  in  their 
place.    Cowart  v.  Cowart,  3  Lea  (Tenn.)  57. 

3.  Liens  Not  Determined  by  Owner's  Bankruptcy. 
—  This  question  is  fully  discussed  in  the  title 
Insolvency  and  Bankruptcy,  vol.  16,  p.  774. 
And  as  to  the  power  of  Congress  to  pass  a 
bankruptcy  law  which  shall  have  the  effect  of 
annulling  liens  on  the  property  of  the  bank- 
rupt, see  the  same  title,  at  p.  639. 

Death  of  Owner  Insolvent.  —  The  principle 
that  a  lien  created  by  operation  of  law,  as  dis- 
tinguished from  one  created  by  contract,  is 
dissolved  by  the  death  of  the  person  against 
whose  property  it  is  asserted,  and  the  declara- 
tion of  the  insolvency  of  his  estate,  has 
application  only  to-  such  liens  as  arise  by 
operation  of  law  for  the  enforcement  of 
merely  legal  claims  which  are  debts  against 
the  estate.  It  has  no  effect  whatever  upon  the 
right  to  assert  in  a  court  of  equity  an  equita- 
ble title  to  property  the  legal  title  to  which 
was  in  the  decedent  in  his  lifetime,  nor  upon 
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the  right  to  have  an  equitable  lien  declared 
and  enforced  against  such  property.  Brickell, 
C.  J.,  in  Long  v.  King,  117  Ala.  423. 

4.  Carey  v.  Brown,  92  U.  S.  171. 

5.  When  Equity  Will  Restore  Liens.  —  Sidener 
v.  Pavey,  77  Ind.  241;  Lowrey  v.  Byers,  80 
Ind.  443;  Hewitt  v.  Powers,  S4  Ind.  295;  Elston 
v.  Castor,  101  Ind.  426,  51  Am.  Rep.  754;  Han- 
Ion  r.  Doherty,  109  Ind.  37;  Backer  v.  Pyne, 
130  Ind.  288,  30  Am.  St.  Rep.  231;  French  v. 
De  Bow,  38  Mich.  708;  Seymour  v.  Alkire,  (W. 
Va.  1899)  34  S.  E.  Rep.  953. 

6.  See  supra,  this  title,  Common-law  Liens  — 
In  General. 

I.  Common-law  Lien  Cannot  Be  Enforced  by 
Sale. —  Pothonier  v.  Dawson,  Holt  N.  P.  383, 
3  E.  C.  L.  154;  Jones  v.  Pearle,  I  Stra.  556; 
Lickbarrow  v.  Mason,  6  East  21,  note;  Thames 
Iron  Works  Co.  v.  Patent  Derrick  Co.,  I  Johns. 
&  H.  93;  Meany  v.  Head,  1  Mason  (U.  S.)  319; 
Greenawali  v.  Wilson,  52  Kan.  109;  Doane  v. 
Russell,  3  Gray  (Mass.)  382;  Busfield  v. 
Wheeler,  14  Allen  (Mass.)  139;  Briggsy.  Boston, 
etc.,  R.  Co.,  6  Allen  (Mass.)  246,  83  Am.  Dec. 
626;  Longstreet  v.  Phile,  39  N.  J.  L.  63; 
Rodgers  v.  Grothe,  58  Pa.  St.  414. 

But  in  Kentucky  it  has  been  held  that  a  court 
of  equity  has  jurisdiction  to  enforce  a  common- 
law  lien  by  ordering  a  sale  of  the  property  to 
which  the  lien  has  attached.  Black  v.  Bren- 
nan,  5  Dana  (Ky.)  310. 

8.  See  the  statutes  of  the  several  states. 

9.  Rodgers  v.  Grothe,  58  Pa.  St.  414. 

10.  See  supra,  this  title,  Liens  Distinguished 
from  Other  Securities  and  Charges  —  Liens  and 
Pledges. 

II.  Rodgers  v.  Grothe,  58  Pa.  St.  414. 
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Equity  Has  No  Jurisdiction  to  Decree  a  Sale  Because  Accounts  Might  Require  Adjustment.  — 

In  a  case  where  the  right  to  enforce  a  common-law  lien  by  sale  exists,  under 
the  provisions  of  a  statute  or  otherwise  the  mere  fact  that  after  the  sale 
accounts  might  require  adjustment  by  the  court  will  not  give  jurisdiction  to  a 
court  of  equity  to  decree  a  sale.1 

b.  Liability  for  Unauthorized  Sale  —  Owner's  Rights.  —  If  the 
lienholder  sells  the  property  without  authority  it  amounts  to  a  conversion, 
and  he  will  be  liable  to  the  owner  in  an  action  therefor,2  or  the  owner,  if  he  so 
elects,  may  resume  possession  of  the  property  wherever  he  finds  it.3 

The  Measure  of  Damages  in  an  action  against  the  lienholder  for  the  conversion 
is  the  market  value  of  the  property,  deducting  the  amount  that  was  secured 
by  the  lien.4 

c  Remedy  of  Lienholder  Where  Property  Is  Wrongfully 
Taken  by  Third  Party.  —  If  the  property  is  wrongfully  taken  from  the 
custody  of  the  lienholder  by  a  third  party  the  lienholder's  remedy  is  by  an 
action  to  recover  the  possession,  or  for  a  wrongful  conversion;  in  the  latter 
action  the  measure  of  damages  is  the  amount  of  the  lien,  not  exceeding  the 
value  of  the  property.3 

2.  Statutory  Liens.  —  Liens  Created  hy  Statutes  Which  Are  Merely  Declaratory  of  the  Com- 
mon Law  are,  as  to  their  enforcement,  governed  by  the  same  rules  that  govern 
liens  at  common  law.  The  lienholder  has  only  a  right  of  detention.  He 
cannot  enforce  the  lien  by  a  sale.6 

statutory  Remedy  by  Sale.  —  But  in  nearly  all  cases  where  liens  have  been  created 
by  statute,  a  remedy  by  sale  has  been  provided.  Questions  relating  to  the 
enforcemenl  of  the  several  classes  of  statutory  liens  have  already  been 
treated.7 

When  Statutory  Liens  Are  Enforceable  in  Equity.  — -  Where  a  statutory  lien  is  some- 
thing more  than  a  mere  right  of  detainer  and  the  statute  provides  no  adequate 
method  for  its  enforcement,  or  the  statutory  remedy  is  for  some  reason  una- 
vailable, equity  has  jurisdiction  to  enforce  it.H  But  the  lien  cannot  be  enforced 
in  equity  if  the  statute  provides  an  adequateand  available  remedy.9 

Enforcement  of  Liens  in  Equity  by  Analogy  to  the  Statute.  —  Where  the  common  law 
or  a  statute  creates  a  lien  upon  a  legal  interest  in  land,  a  court  of  equity,  by 
analogy,  sometimes  declares  and  enforces  a  similar  lien  upon  an  equitable 
estate.10  But  where  a  lien  is  created  by  statute,  and  the  lien  itself,  as  well  as 
the  estate  against  which  it  is  sought  to  be  enforced,  is  purely  legal,  a  court  of 
equity  is  not  authorized  to  extend  the  lien  to  cases  not  provided  for  by  the 
statute.11 

Title  under  Statutory  Lien  May  Be  Set  Up  in  a  Foreign  State.  —  One  having  a  statutory 
lien  upon  property  in  his  possession  does  not  lose  it  by  taking  the  property 
into  another  state,  or  by  sending  it  there  under  the  care  of  an  agent.  The 


1.  Thames  Iron-Works  Co.  v.  Patent  Der- 
rick Co.,  i  Johns.  &  H.  93. 

2.  Liability  for  Unauthorized  Sale.  —  Briggs  v. 
Boston,  etc.,  R.  Co.,  6  Allen  (Mass.)  246,  83  Am. 
Dec.  626;  Doane  v.  Russell,  3  Gray  (Mass.)  382. 

3.  Right  of  Owner  to  Resume  Possession.  — 
Longstreet  v.  Phile,  39  N.  J.  L.  63. 

4.  Measure  of  Damages.  —  Briggs  v.  Boston, 
etc.,  R.  Co., 6  Allen  (Mass.)  246,  83  Am.  Dec.  626. 

Lienholder  Not  Bound  to  Set  Up  His  Claim  in 
Action  Against  Him  for  Conversion.  —  Longstreet 
v.  Phile,  39  N.  J.  L.  63. 

5.  Wingard  v.  Banning,  39  Cal.  543. 

6.  See  supra,  I  his  section,  Common-law  Liens 
—  No  Right  oj  Sale. 

7.  See  supra,  VII.  Statutory  Liens  —  Effect 
of  Leigslation,  note. 


8.  When  Equity  Has  Jurisdiction  to  Enforce  a 
Statutory  Lien.  —  Gilchrist  v.  Helena,  etc.,  R. 
Co.,  58  Fed.  Rep.  708;  Davis  v.  Alvord,  94  U. 
S.  545;  Lockett  v.  Robinson,  31  Fla.  134; 
Westmoreland  v.  Foster,  60  Ala.  448;  Abraham 
v.  Hall,  59  Ala.  386;  Coleman  v.  Freeman,  3 
Ga.  137;  Cairo,  etc.,  R.  Co.  v,  Fackney,  78  111. 
116. 

9.  Hudson  v.  Vaughan,  57  Ala.  609;  Cole- 
man v.  Freeman,  3  Ga.  137;  Howe  Mach.  Co. 
v.  Miner,  28  Kan.  441. 

10.  Buchan  v.  Sumner,  2  Barb.  Ch.  (N.  Y.) 
165,  47  Am.  Dec.  305. 

11.  Buchan  1  Sumner,  2  Barb.  Ch.  (N.  Y.) 
165,  47  Am.  Dec.  305;  Douglass  v.  Huston,  6 
Ohio  156.  See  also  Howe  Mach.  Co.  v.  Miner, 
28  Kan.  441. 
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title  under  the  lien  may  be  set  up  in  defense  of  the  possession  wherever  the 
property  is  taken.1 

Performance  of  Statutory  Requirements  Essential.  —  Where  liens  are  purely  statutory, 
every  requirement  of  the  statute  must  be  complied  with  in  order  to  keep  them 
alive  and  in  force.  If  the  statute  provides  that  unless  certain  acts  are  per- 
formed by  the  lienholder  within  certain  limited  periods  the  lien  shall  be  sus- 
pended or  shall  lapse,  a  performance  of  such  acts  within  the  prescribed  periods 
is  essential  to  keep  the  lien  intact.2 

statute  of  Limitations.  —  So  where  the  statute  provides  that  the  continuance  of 
the  lien  shall  depend  upon  the  lienholder's  commencing  suit  for  the  recovery 
and  enforcement  of  his  claim  within  a  prescribed  period,  the  lien  will  lapse  if 
he  fails  to  bring  suit  within  that  period.3 

If  a  Statutory  Lien  Has  Expired  by  Limitation  it  is  not  revived  by  a  statute  subse- 
quently passed  which  gives  to  such  liens  a  longer  period  of  existence  than 
they  had  under  the  former  statute.4 

3.  Equitable  Liens  —  a.  Enforceable  Only  in  Equity.  —  An  equitable 
lien  can  be  enforced  only  in  a  court  of  equity.5 

b.  Mode  of  Enforcing.  —  The  usual  mode  of  enforcing  an  equitable  lien 
is  by  a  decree  for  the  sale  of  the  property  to  which  it  is  attached,  and  for  the 
application  of  the  proceeds  to  the  payment  of  the  debt  secured  by  it.6 

c.  Against  Whom  Enforceable.  —  When  an  equitable  lien  is  a  matter 
of  agreement  between  the  parties,  it  may  be  enforced  against  the  property  to 
which  it  has  attached,  in  the  hands  not  only  of  the  original  contractor  but  also 
in  those  of  his  heirs,7  personal  representatives,8  and  all  third  persons  who  are 
volunteers,9  including  assignees  in  bankruptcy  or  for  the  benefit  of  creditors 


1.  Jaquith  v.  American  Express  Co.,  60  N. 
H.  6r. 

2.  Performance  of  Statutory  Requirements  Es- 
sential to  Keep  Lien  Intact.  —  In  re  Brunquest,  7 
Biss.  (U.  S.)  208.  See  also  Bryant  v.  Small, 
35  Wis  206;  In  re  Sabin,  12  Nat.  Baiikr.  Reg. 
142. 

3.  Statute  of  Limitations.  — In  re  Brunquest, 
7  Biss.  (U.  S.)  208;  Van  Wickle  v  Sieamer 
Belle  Gates,  12  La.  Ann.  270;  Blanchin  v. 
Steamer  Fashion,  10  La.  Ann.  49;  Broderick's 
Succession,  12  La.  Ann.  521;  Union  Slate  Co. 
v.  Tilton,  73  Me.  207. 

Where  the  Owner  of  the  Property  Is  Bankrupt 
the  failure  of  the  lienholder  to  present  his 
claim  or  lien  for  recognition  and  enforcement 
to  the  bankruptcy  court,  within  the  period 
limited  by  the  statute,  destroys  his  lien  as 
effectually  as  "would  an  omission  to  bring  suit 
if  the  bankrupt  were  solvent.  In  re  Brunquest, 
7  Biss.  (U.  S.)  208. 

4.  Steamboat  Thompson  v.  Lewis,  31  Ala. 
497- 

5.  Equitable  Liens  Enforceable  Only  in  Courts 
of  Equity.  —  Vallette  v.  Whitewater  Valley 
Canal  Co.,  4  McLean  (U.  S.)  192;  Bush  v. 
Garner,  73  Ala.  162;  Jackson  v.  Rutherford,  73 
Ala.  155;  Powell  v.  Jones,  72  Ala.  392;  Ridgely 
v.  Iglehart,  3  Bland  (Md.)  540;  Pinch  v.  An- 
thony, 8  Allen  (Mass.)  539;  Hovey  v.  Elliott, 
118  N.  Y.  124. 

An  equitable  lien  may  be  enforced  in  a 
United  States  court  possessing  equity  juris- 
diction although  the  courts  of  the  state  in 
which  it  sits  may  have  no  power  to  enforce 
such  a  lien.  Fletcher  v.  Morey,  2  Story  (U.  S.) 
555- 

6.  Mode  of  Enforcing  Equitable  Lieas.  —  Neate 
v.  Marlborough,  3  Myl.  &  C.  417;  Price  v. 
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Palmer,  23  Hun  (N.  Y.)  504;  Perry  v.  Board  of 
Missions,  102  N.  Y.  99,  affirming  31  Hun  (N. 
V.)  535;  Boorman  v.  Wisconsin  Rotary  Engine 
Co.,  36  Wis.  207. 

7.  Heirs.  —  Chattanooga  Nat.  Bank  v.  Rome 
lion  Co.,  102  Fed.  Rep.  758;  Union  Trust  Co. 
v.  Trumbull,  137  111.  146;  Willetls  V.  Brown, 
42  Hun  (N.  V.)  140;  Knott  v.  Shepherdstown 
Mfg.  Co.,  30  W  Va.  790. 

8.  Personal  Representatives.  —  Fletcher  z\ 
Morey,  2  Story  (U.  S.)  555;  Chattanooga  Nat. 
Bank  v.  Rome  lion  Co.,  102  Fed.  Rep.  758; 
Union  Trust  Co.  v.  Trumbull,  137  111.  14C; 
Willetts  v.  Brown,  42  Hun  (N.  Y.)  140;  Knott 
v.  Shepherdstown  Mfg.  Co.,  30  W.  Va.  790. 

9.  Volunteers  —  England.  —  Collyer  v.  Fallon, 
T.  &  R.  469;  Legard  v.  Hodges,  1  Yes.  Jr. 
477- 

United  States.  —  Coe  v.  Pennock,  6  Am.  L. 
Reg.  38,  5  Fed.  Cas.  No.  2,942;  Fletcher  v. 
Morey,  2  Story  (U.  S.)  555;  Fouith  St.  Bank 
v.  Yardley,  165  U.  S.  644;  Chattanooga  Nat. 
Bank  v.  Rome  Iron  Co.,  102  Fed.  Rep.  75S; 
Barnard  v.  Norwich,  etc.,  R.  Co.,  4  Cliff.  (U. 
S.)35i;  Walker  v.  Brown,  165  U.  S.  664;  Means 

Randall  Bank,  146  U.  S.  620;  Ketchum  v. 
St.  Louis  County,  101  U.  S.  317,  affirming  4  Dill. 
(U.  S.)  78;  Hauselt  v.  Harrison,  105  U.  S.  405. 

Alabama.  —  Newlin  v.  McAfee,  64  Ala.  357; 
Ross  v.  Perry,  105  Ala.  533. 

Arkansas.  —  Williams  v.  Cunningham,  52 
Ark.  439;  Apperson  v.  Moore,  30  Ark.  56,  21 
Am.  Rep  170. 

Georgia.  —  Holt  v.  Augusta  Bank,  13  Ga. 
352. 

Illinois.  —  Union  Trust  Co.  v.  Trumbull,  137 
111.  146. 

Massachusetts.  —  Pinch  v.  Anthony,  S  Allen 
(Mass.)  536. 
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Definition. 


who  are  treated  as  volunteers.1  It  is  also  enforceable  against  the  property  in 
the  hands  of  all  subsequent  purchasers  and  incumbrancers  with  notice.'-  .But 
it  cannot  be  enforced  against  the  property  in  the  hands  of  bona  fide  purchasers 
and  incumbrancers  for  valuable  consideration,  if  they  are  without  notice.3 


LIEU.  —  See  note  4. 

New  York.  —  Husted  v.  Ingraham,  75  N.  Y. 
251;  Willetts  v.  Brown,  42  Hun  (N.  Y.)  140. 

Pennsylvania.  —  Hiester  v.  Green,  48  Pa.  St. 
101,  86  Am.  Dec.  569;  Fair  Hope  North  Savage 
Fire  Brick  Co.'s  Estate,  183  Pa.  St.  96;  Rohn 
v.  Odenwelder,  162  Pa.  St.  346. 

South  Carolina.  —  Maybin  v.  Kirby,  4  Rich. 
Eq.  (S.  Car.)  105. 

IVest  Virginia.  —  Smith  v.  Patton,  12  W.  Va. 
541;  Knott  v.  Shepherdstovvn  Mfg.  Co.,  30  W. 
Va.  790. 

1.  Assignees  in  Bankruptcy  or  for  the  Benefit  of 
Creditors  —  England.  — Card  v.  Jaffray,  2  Sch. 
&  Lef.  376,  citing  Stewart  v.  Tichborne,  2  Sch. 
&  Lef.  381). 

United  States.  —  Mitchell  v.  Winslow,  2  Story 
(U.  S.)  630;  Fletcher  v.  Morey,  2  Story  (U.  S.) 
555;  Chattanooga  Nat.  Bank  v.  Rome  Iron 
Co.,  102  Fed.  Rep.  756;  Barnard  v.  Norwich, 
etc.,  R.  Co.,  4  Cliff.  (U.  S.)  351;  Hauselt  v. 
Harrison,  105  U.  S.  405. 

Arkansas.  —  Apperson  v.  Moore,  30  Aik.  56, 
21  Am.  Rep.  170. 

California.  —  Bibend  v.  Liverpool,  etc.,  F., 
etc.,  Ins.  Co.,  30  Cal.  78. 

Connecticut.  —  Shipman  v.  ^Etna  Ins.  Co.,  29 
Conn.  245. 

Georgia.  —  Holt  v.  Augusta  Bank,  13  Ga.  352. 

Illinois.  —  Union  Trust  Co.  v.  Trumbull, 
137  UK  146. 

Iowa.  —  Atlantic  Trust  Co.  v.  Carbondale 
Coal  Co.,  99  Iowa  234. 

Xew  York.  —  Arnold  v.  Morris,  7  Daly  (N. 
Y.)4g8;  Flour  City  Nat.  Bank  v.  Garfield,  30 
Hun  (N.  Y.)  579;  Parker  v.  Baxter,  19  Hun 
(N.  Y.)  410,  affirmed  86  N.  Y.  586;  Marine, 
etc.,  Ins.  Bank  v.  Jauncey,  1  Barb.  (N.  Y.)  486; 
Clark  v.  Mauran,  3  Paige  (N.  Y.)  373.  But 
see  Reynolds  v.  Ellis,  103  N.  Y.  115,  57  Am. 
Rep.  701. 

Virginia.  —  Ott  v.  King,  8  Gralt.  (Va.)  224. 

An  equitable  lien  is  superior  to  the  rights  of 
general  crediiors.  Kirksey  v.  Means,  42  Ala. 
426;  Holt  v.  Augusta  Bank,  13  Ga.  352. 

2.  Subsequent  Purchasers  and  Incumbrancers 
with  Notice  —  England.  —  Mackreth  v.  Sym- 
mons,  15  Ves.  Jr.  341;  Collyer  v.  Fallon,  T. 
&  R.  469;  Legard  v.  Hodges,  1  Ves.  Jr.  477; 
Metcalfe  v.  York,  1  Myl.  &  C.  547,  affirming  6 
Sim.  224. 

United  States.  —  Clarke  v.  South  wick,  I  Curt. 
(U.  S.)  297;  Fletcher  v.  Morey,  2  Story  (U.  S.) 
555;  Coe  v.  Pennock,  6  Am.  L.  Reg.  38,  5  Fed. 
Cas.  No.  2,942;  Ketchum  v.  St.  Louis  County, 
lot  U.  S.  317,  affirming  4  Dill.  (U.  S.)  78; 
Means  v.  Randall  Bank,  146  U.  S.  620;  Walker 
v.  Brown.  165  U.  S.  664;  Barnard  v.  Norwich, 
etc.,  R.  Co.,  4  Cliff.  (U.  S.)  351;  Chattanooga 
Nat.  Bank  v.  Rome  Iron  Co.,  102  Fed.  Rep. 
758;  Fourth  St.  Bank  v.  Yardley,  165  U.  S.  644; 
Perry  v.  Godbe,  82  Fed.  Rep.  141;  Blair  v.  St. 
Louis,  etc.,  R.  Co.,  24  Fed.  Rep.  148. 

Alabama.  —  Newlin  v.  McAfee,  64  Ala.  357. 

Arkansas.  — Apperson  v.  Moore,  30  Ark.  56, 
21  Am.  Rep.  170;  Williams  v.  Cunningham, 
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52  Ark.  439;  McClure  v.  McDearmon,  26 
Ark.  66. 

California.  —  Racouillat  v.  Sansevain,  32 
Cal.  376;  Bibend  v.  Liverpool,  etc.,  F.,  etc., 
Ins.  Co.,  30  Cal.  78;  Fresno  Canal,  etc.,  Co. 
v.  Dunbar,  80  Cal.  530. 

Georgia.  —  Holt  v.  Augusta  Bank,  13  Ga.  352. 

Kentucky.  —  Trimble?'.  Puckelt,  93  Ky.  218. 

Massachusetts.  —  Pinch  v.  Anthony,  8  Allen 
(Mass.)  536. 

Missouri.  —  Blackburn  v.  Tweedie,  60  Mo. 
505. 

New  York. —  Husted  v.  Ingraham,  75  N.  Y. 
251;  National  Bank  of  Deposit  v.  Rogers,  44 
N.  Y.  App.  Div.  357,  affirming  26  Misc.  (N.  Y.) 
555;  Kribbs  v.  Alford,  120  N.  Y.  519,  affirming 
(Supm.  Ct.  Gen.  T.)  9  N.  Y.  St.  Rep.  617; 
Hatch  Pi  Morris,  3  Edw.  (N.  Y.)  313;  Wood  v. 
Lester,  29  Barb.  (N.  Y.)  145 ;  Willetts  v.  Brown, 
42  Hun  (N.  Y.)  140. 

Pennsylvania.  —  Dexter's  Appeal,  81  Pa.  St. 
403. 

Tennessee.  —  Lincoln  v.  Purcell,  2  Head 
(Tenn.)  143,  73  Am.  Dec.  196. 

Texas.  —  Coleman  v.  Dunman,  67  Tex.  390; 
Evans  v.  Sanborn,  (Tex  1891)  18  S.  W.  Rep. 
7°3- 

West  Virginia.  —  Knott  v.  Shepherdstown 
Mfg.  Co.,  30  W.  Va.  790;  Smith  v.  Patton,  12 
W.  Va.  541. 

3.  Not  Enforceable  Against  Bona  Fide  Pur- 
chasers and  Incumbrancers  for  Valuable  Considera- 
tion Without  Notice.  —  Collyer  v.  Fallon,  T.  & 
R.  469;  Fletcher  v.  Morey,  2  Story  (U.  S.)  555; 
Hauselt  v.  Harrison,  105  U.  S.  405;  Newlin  v. 
McAfee,  64  Ala.  357;  Fresno  Canal,  etc.,  Co. 
v.  Dunbar,  80  Cal.  530;  Union  Trust  Co.  v. 
Trumbull,  137  111.  146;  Ostertag  v.  Galbraith, 
23  Neb.  730;  Conchman  v.  Wright,  8  Neb.  1; 
Husted  v.  Ingraham,  75  N.  Y.  251;  Reynolds 
v.  Ellis,  103  N.  Y.  115,  57  Am.  Rep.  701;  Marsh 
v.  Titus,  6  Thomp.  &  C.  (N.  Y.)  29,  3  Hun  (N. 
Y.)  550;  Brownback  v.  Ozias,  117  Pa.  St.  87; 
Maybin  v.  Kirby,  4  Rich.  Eq.  (S.  Car.)  113; 
Coleman  v.  Dunman,  67  Tex.  390;  Smith  v. 
Patton,  12  W.  Va.  541. 

Under  a  Texas  Statute  (Sayles's  Civ.  Stat.,  art. 
3190/'),  a  lien  on  personal  property  not  accom- 
panied by  change  of  possession  was  void  as 
against  creditors,  subsequent  purchasers,  or 
lienholders,  in  good  faith,  unless  such  lien 
was  in  writing,  duly  proved  or  acknowledged, 
and  recorded  as  required  by  the  statute. 
Berkey,  etc.,  Furniture  Co.  v.  Sherman  Hotel 
Co.,  81  Tex.  141;  Prendergast  v.  Williamson, 
6  Tex.  Civ.  App.  725. 

4.  Lieu.  —  Where  in  an  interpleader  issue  the 
court  is  empowered  by  statute  to  substitute  any 
claimant  as  defendant  "  in  lieu  of  "  the  origi- 
nal defendant,  this  does  not  mean  that  such 
claimant  should  stand  "  in  the  actual  place 
of  "  the  defendant;  the  words  mean  rather 
"  instead  of."  Gerhard  v.  Montagu,  38  W.  R. 
76,  61  L.  T.  N.  S.  564. 

On  a  summons  for  a  prohibition  on  the 
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Definitions. 


LIEUTENANT  GOVERNOR.  —  See  the  titles  GOVERNOR,  vol.  14,  p.  1095  ; 

Public  Officers. 
LIFE.  —  See  note  1. 

LIFE  ANNUITY.  —  See  the  title  ANNUITIES,  vol.  2,  p.  386. 

LIFE  ESTATE  —  LIFE  TENANT.  (See  also  the  titles  Adverse  Posses- 
sion, vol.  1 ,  p.  807 ;  Crops,  vol.  8,  p.  319;  Dividends,  vol.  9,  p.  710;  Estates, 
vol.  11,  p.  377;  Fixtures,  vol.  13,  p.  637;  Improvements,  vol.  16,  p.  117; 
Landlord  and  Tenant,  vol.  18,  p.  149;  Leases,  vol.  18,  p.  593;  Mort- 
gages; Remainders  and  Executory  Interests  ;  Taxation;  Tax  Titles. 
And  see  Emblements,  vol.  10,  p.  1038;  Estovers  or  Botes,  vol.  11,  p.  451.) 
—  An  estate  for  life  is  defined  to  be  a  freehold  interest  in  lands  the  duration 
of  which  is  confined  to  the  life  or  lives  of  some  particular  person  or  persons, 
or  to  the  happening  or  not  happening  of  some  uncertain  event.2 


ground  that  the  judge,  having  no  power  to 
make  a  committal  order,  had  no  jurisdiction 
to  make  a  receiving  order,  as  such  receiving 
order  could  be  made  only  "  in  lieu  of  "  a  com- 
mittal order,  and  could  not  be  made  where  a 
committal  ordercould  not  be  made,  it  was  held 
that  the  judge  had  a  discretion  to  make,  and 
had  properly  made,  the  receiving  order  "  in 
lieu  of  "  a  committal  order,  although  he  could 
not  have  made  a  committal  order,  in  conse- 
quence of  the  inability  of  the  judgment  debtor 
to  satisfy  the  debl.  Reg.  v.  Long,  59  L.  T. 
N.  S.  32. 

Where  by  a  statute  certain  property,  when 
owned  by  the  head  of  a  family,  was  exempted 
from  levy  and  sale  under  execution,  and  by  a 
subsequent  amendatory  act  each  head  of  a 
family,  at  his  election,  "  in  lieu  of  "  the  prop- 
erty mentioned  in  the  earlier  act,  might  hold 
exempt  property  to  the  value  of  one  hundred 
and  fifty  dollars,  it  was  held  that  the  words 
"  in  lieu  of  "  did  not  confine  the  exemption  to 
persons  having  the  property  named  in  the 
former  act.    Slate  v.  Farmer,  21  Mo.  160. 

Same  —  Wills.  —  A  bequest  in  a  codicil  in 
lieu  of  one  in  a  will  carries  with  it  all  (he  in- 
cidents and  conditions  of  the  bequest  in  the 
will.  Shaftesbury  v.  Marlborough,  7  Sim.  237; 
Re  Boddington,  53  L.  J.  Ch.  477.  And  see 
Barclay  v.  Maskelyne,  5  Tur.  N.  S.  12;  Cooper 
v.  Day,  3  Meriv.  154;  Hill  v.  Walker,  4  Kay 
&  J.  166.  See  also  the  title  Codicils,  vol.  6, 
p.  179- 

1.  During  the  Life  Thereof.  —  Where  by  a 
deed  conveying  certain  lands  the  premises 
were  warranted  free  from  incumbrance,  "  ex- 
cept that  the  Presbyterian  society  has  the 
right  to  have  said  horse  shed  stand  where  it 
now  does  during  the  life  thereof,"  it  was  held 
that  the  term  life  referred  to  the  continuance 
or  existence  of  the  shed  as  such,  and  that  the 
exception  in  the  deed  was  equivalent  to  say- 
ing that  the  shed,  as  long  as  it  could  reason- 
ably be  used  for  the  purpose  for  which  it  was 
erected,  might  continue  to  stand  on  the  land 
conveyed,  and  that  the  owners  of  the  shed 
might  make  reasonable  repairs  upon  it  from 
lime  to  time  as  they  were  needed.  Benham 
v.  Minor,  38  Conn.  252. 

Life,  Liberty,  or  Property  —  Due  Process  of  Law. 
(See  also  the  title  Due  Process  of  Law,  vol.  10, 
p.  287.)  —  By  the  term  life,  as  used  in  the  con- 
stitutional provision  that  no  state  shall  de- 
prive any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  "  something  more 
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is  meant  than  mere  animal  existence.  The 
inhibition  against  its  deprivation  extends  to 
all  those  limbs  and  faculties  by  which  life  is 
enjoyed.  The  provision  equally  prohibits  the 
mutilation  of  the  body  by  the  amputation  of 
an  arm  cr  leg,  or  the  putting  out  of  an  eye,  or 
the  destruction  of  any  other  organ  of  the  body 
through  which  the  soul  communicates  with  the 
outer  world.  The  deprivation  not  only  of  life, 
but  of  whatever  God  has  given  to  every  one 
with  life,  for  its  growth  and  enjoyment,  is 
prohibited  by  the  provision  in  question,  if  its 
efficacy  be  not  frittered  away  by  judicial  de- 
cision." Munn  v.  Illinois,  94  U.  S.  142.  See 
also  Slaughter-House  Cases,  16  Wall.  (U.  S.) 
127;  In  re  Marshall,  102  Fed.  Rep.  324;  State 

V.  JuloW,  12Q  Mo.  I63. 

Beyond  the  Life  of  the  Offender.  —  A  joint  reso- 
lution of  Congress  accompanying  an  act  for  the 
confiscation  of  enemies'  property  provided  that 
no  proceedings  should  work  a  forfeiture  beyond 
the  life  of  the  offender.  It  was  held  that  this 
obviously  meant  that  the  proceeding  should 
not  affect  the  ownership  of  the  land  after  the 
termination  of  the  offender's  natural  life,  and 
that  after  his  death  the  land  should  pass  and  be 
owned  as  if  it  had  not  been  forfeited.  The 
resolution  was  intended  for  the  exclusive  bene- 
fit of  the  offender's  heirs,  to  enable  them  to  take 
the  inheritance  after  his  death.  Wallach  -•.  Van 
Riswick,  92  U.  S.  202.  See  also  U.  S.  v.  Dun- 
nington,  146  U.  S.  338. 

2.  Williams  ->.  Ratcliff,  42  Miss.  145.  See 
also  Hurst  v.  Hurst,  7  W.  Va.  297. 

Life  Estate  —  Life  of  Grantor.  (See  also  the 
title  Estates,  vol.  n,  p.  377.)— S.  H.  con- 
veyed to  his  son  M.  H.  a  certain  tract  of  land 
for  the  consideration  of  one  dollar.  After  a 
clause  Warranting  the  title  the  deed  contained 
the  following  clauses:  "It  is  fairly  understood 
that  the  above-described  tract  or  parcel  of 
land  is  to  be  said  M.  H.'s  share  of  his  father 
S.  H.'s  estaie.  And  it  is  further  understood 
that  I,  S.  H.,  hold  a  life  interest  in  the  above- 
described  tract  of  land."  In  construing  this 
deed  the  court,  interpreted  "  life  interest  "  to 
mean  life  estate.  Hurst  v.  Hurst,  7  W.  Va. 
297.    See  also  Webster  v.  Webster,  33  N.  H  .  22. 

Life  Tenant.  —  A  tenant  for  life  of  real  estaie 
is  one  to  whom  lands  or  tenements  are  granted 
or  devised,  or  who  derives  title  to  them  by 
operation  of  law,  for  the  term  of  his  own  life 
or  the  life  of  another.  In  re  Hyde,  (Supm. 
Ct.  Gen.  T.)  11  Civ.  Pro.  (N.  V.)  155-  See  also 
Matter  of  Hyde,  41  Hun  (N.  Y.)  75. 
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CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  title  INSURANCE,  vol.  11,  Encyclopaedia 

of  Pleading  and  Practice,  p.  375. 
For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  in 

this  work  the  title  LNSURANCE,  vol.  16,  p.  837,  and  references  there  given. 

I.  Definition.  — An  insurance  upon  the  life  of  an  individual  is  a  contract 
by  which  the  insurer,  for  a  certain  sum  of  money  or  premium,  proportionate 
to  the  age,  health,  profession,  or  other  circumstances  of  the  person  whose  life 
is  insured,  engages  that  if  such  person  shall  die  within  the  period  limited  in  the 
policy,  the  insurer  shall  pay  the  sum  specified  in  the  policy,  according  to  the 
terms  thereof,  to  the  person  in  whose  favor  such  policy  is  granted.1 

II.  Who  May  Be  Insured.— It  may  be  stated  as  a  general  rule  that  any 
person  capable  of  entering  into  a  contract  may  take  out  a  life  insurance  policy.2 

infants.  — Life  insurance  in  a  solvent  company,  at  the  ordinary  and  usual 
rates,  for  an  amount  reasonably  commensurate  with  an  infant's  estate,  or  his 
financial  ability  to  carry  it,  is  a  provident,  fair,  and  reasonable  contract,  and 
one  which  it  is  entirely  proper  for  an  insurance  company  to  make  with  him, 
assuming  that  the  company  practices  no  fraud  or  other  unlawful  means  to 
secure  it.3  The  binding  effect  of  such  contract  upon  the  infant  is  governed 
by  the  rules  which  regulate  contracts  with  infants  generally,  and  will  be  found 
discussed  in  another  portion  of  this  work.4 

1.  Definition. —St.  John  v.  American  Mut.  2.  Who  May  Be  Insured.  —  See  the  title  In- 

L.    Ins.    Co.,    13    N.    Y.    38,    64  Am.  Dec.  surance,  vol.  16.  p.  844. 

52£  3.  Capacity  of  Infant  to  Take  Out  life  Policy. 

For  other  definitions  see  Briggs  v.  MrCul-  —  Tohnson  v.  Northwestern  Mut.  L.  Ins.  Co., 

lough,  36  Cal.  542;  Endowment,  etc.  Assoc.  56  Minn.  165,45  Am.  St.  Rep.  473-    See  also 

v.  State,  35   Kan.  253;  Slate  v.  Merchants'  the  title  Infants,  vol.  16,  p.  296. 

Exch.  Mut.  Benev.  Soc,  72  Mo.  146.  4.  See  the  title  Infants,  vol.  16,  p.  282. 
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Statute  Fixing  an  Age  Limit.  —  Under  statute  in  some  jurisdictions,  life  insurance 
companies  are  prohibited  from  issuing  insurance  on  the  life  of  a  person  above 
a  stipulated  age,  as  for  instance  sixty  years.1  It  has  been  held,  however,  that 
a  statute  of  this  character  relates  only  to  the  original  risk  taken  in  the  first 
instance  by  an  insurance  company,  and  not  to  reinsurances,  which  are  permit- 
ted to  be  made  where  the  insured  was  within  the  age  limit  when  he  took  out 
the  original  policy.2  So  an  agreement  to  carry  out  an  existing  lawful  con- 
tract of  life  insurance  resulting  from  the  transfer  of  the  membership  of  one 
association  to  another,  is  not  a  contract  to  insure  within  the  meaning  of  such 
a  statute.3 

III.  The  Premium  —  1.  General  Statement. — The  necessity  of  a  premium 
or  consideration  for  the  purpose  of  giving  validity  to  a  contract  of  life  insur- 
ance will  be  found  discussed  elsewhere  in  this  work.4 

2.  Discrimination  in  Rates.  —  In  some  of  the  states  it  is  provided  by  statute 
that  no  life  insurance  company  shall  make  or  permit  any  distinction  or  dis- 
crimination in  favor  of  individuals  between  insurants  of  the  same  class  and 
expectation  of  life,  in  the  amount  or  payment  of  premiums  or  rates  charged 
for  policies  of  life  or  endowment  insurance,  or  in  the  dividends  or  other  bene- 
fits payable  thereon,  or  in  any  other  of  the  terms  and  conditions  of  the  con- 
tracts which  it  makes;  nor  shall  any  such  company  or  agent,  subagent,  broker, 
or  any  other  person,  pay  or  allow,  or  offer  to  pay  or  allow,  as  inducement  to 
insurance,  any  rebate  of  premium  payable  on  the  policy,  or  any  special  favor 
or  advantage  in  the  dividends  or  other  benefits  to  accrue  thereon,  or  any 
valuable  consideration  or  inducement  whatever,  not  specified  in  the  policy  or 
contract  of  insurance.5 

Discrimination  Made  a  Misdemeanor.  —  Such  discrimination  on  the  part  of  an  insur- 
ance company  or  its  agent  is  by  some  of  the  statutes  declared  to  be  a 
misdemeanor.6 

statute  Constitutional.  —  These  statutes  have  been  held  not  to  be  unconstitu- 
tional on  the  ground  of  arbitrarily  and  unjustly  abridging  the  natural  rights 
and  personal  liberties  of  the  defendant  in  the  conduct  of  his  business.7 

3.  Necessity  of  Payment  —  a.  As  Prerequisite  to  Validity  of  Contract 

—  Where  Contract  Does  Not  Require  Prepayment.  — A  life  insurance  company  may 
make  a  contract  of  insurance  without  the  payment  of  the  premium  in  con- 
sideration of  the  promise  of  the  insured  to  pay  it,  but  in  order  to  constitute 
such  a  contract  the  company  must  agree  to  accept  the  promise  of  the  insured 
instead  of  its  performance,  as  the  consideration  for  the  insurance.8  However, 
the  almost  invariable  custom  of  life  insurance  companies  is  to  make  no  con- 
tract and  to  assume  no  liability  to  insure  the  life  of  any  person  until  a  pre- 
mium has  been  paid.  Accordingly,  where  no  policy  of  life  insurance  has  been 
issued  and  no  premium  has  been  paid,  there  is  a  strong  presumption  that  there 


1.  Statutes  Fixing  Age  Limit  for  Insured.  — 

Brenner  v.  Kansas  Mut.  L.  Assoc.,  6  Kan. 
App.  152;  Rand  v.  Massachusetts  Ben.  L. 
Assoc.,  20  N.  Y.  App.  Div.  392,  conslruing 
Massachusetts  statute. 

2.  Rand  v.  Massachusetts  Ben.  Assoc.,  20 
N.  Y.  App.  Div.  392,  construing  Massachusetts 
statute. 

3.  Cathcart  v.  Equitable  Mut.  L.  Assoc., 
(Iowa  rgoo)  82  N.  W.  Rep.  964. 

4.  See  the  title  Insurance,  vol.  16,  p.  857. 
And  see  generally  the  title  Consideration,  vol. 
6,  p.  667. 

5.  Discrimination  in  Life  Insurance  Rates  — 
Statutes.  —  VVesiern  Mut.  L.  Assoc.  v.  People, 
73  111.  App.  496;  Laws  of  Illinois  1891,  p.  148 
(Starr  &  Curt.  Annot.  Stat.,  c.  73,  par.  200); 
Acts  of  Iowa  1890,  c.  33,  p.  49  (Code,  6  1782); 


Public  Laws  of  Maine  1891,  c.  128,  p.  139 
(Supp.  1885-95,  c.  49,  (5)  §  1);  Laws  of  New 
York  1891,  c.  119,  p.  288  (Rev.  Stat.  1806,  p. 
1631,  §  89:  p.  1632,  §  90;  p.  1601,  §  319);  Public 
Laws  of  Rhode  Island,  c.  673,  §  1  (Gen.  Laws, 
c  183.  §  1);  Quigg  v.  Coffey,  18  R.  I.  757; 
Laws  of  Wyoming  1890-91,  c.  101,  p.  402. 

6.  Discrimination  in  Rates  a  Misdemeanor.  — 
People  v.  Formosa,  131  N.  Y.  478,  27  Am.  St. 
Rep.  612;  Com.  v.  Morningstar,  144  Pa.  St. 
103. 

7.  Statutes  Constitutional.  —  People  v.  For- 
mosa, 131  N.  Y.  478,  27  Am.  St.  Rep.  612; 
Com.  v.  Morningstar,  144  Pa.  St.  103. 

8.  Agreement  to  Pay  Premium  as  Consideration 
for  Life  Insurance.  —  Equitable  L.  Assur.  Soc.  v. 
McElroy,  49  U.  S.  App.  548;  Jones  v.  New 
York  L.  Ins.  Co.,  168  Mass.  245. 
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is  no  contract,  and  no  intention  to  contract  otherwise  than  by  a  policy  made 
and  delivered  upon  a  simultaneous  payment  of  the  premium.1 

Condition  in  Policy  Requiring  Prepayment.  — ■  Where  the  policy  contains  a  clause 
declaring  that  the  policy  shall  not  be  in  force  until  the  first  premium  is  paid, 
prepayment  is  a  condition  precedent  to  the  taking  effect  of  the  policy.2  There 
is  nothing  unconscionable  or  oppressive  in  such  a  provision,  and  the  company 
has  a  right  to  make  it.3  And  where  the  agreement  was  that  the  company 
would  deliver  a  policy  of  insurance  upon  the  payment  of  a  stipulated  pre- 
mium, a  partial  payment  of  the  premium  was  held  not  to  be  sufficient  to  give 
force  to  the  contract.4 

/>.  To  Avoid  a  Forfeiture  —  (i)  Nonpayment  of  Premium.  —  Since 
forfeitures  are  odious  in  the  eyes  of  the  law,  a  default  in  the  payment  of  a 
premium  on  life  insurance  does  not  forfeit  the  policy  where  there  is  no  stipu- 
lation to  that  effect  in  the  policy,5  and  in  such  case  the  premium  agreed  upon 
is  to  be  enforced,  not  as  a  condition  but  as  a  part  of  the  consideration.6  But 
if  a  policy  contains  a  condition  by  which  it  is  to  be  void  if  payment  at  an 
appointed  time  is  not  made,  time  is  material  and  of  the  essence  of  the  contract, 
and  a  failure  to  make  prompt  payment  will  work  an  absolute  forfeiture.7 


1.  Kendall  v.  Pacific  Mut.  L.  Ins.  Co.,  10  U. 
S.  App.  256;  Equitable  L.  Assur.  Soc.  v.  Mc- 
Elroy,  49  U.  S.  App.  548;  St.  Louis  Mut.  L. 
Ins.  Co.  v.  Kennedy,  6  Bush  (Ky.)  450;  Markey 
v.  Mutual  Ben.  L.  Ins.  Co.,  103  Mass.  78,  118 
Mass.  178;  Heiman  v.  Phoenix  Mut.  L.  Ins. 
Co.,  17  Minn.  153,  10  Am.  Rep.  154. 

2.  Effect  of  Condition  in  Policy  Requiring  Pre- 
payment of  Premium.  —  Giddings  v.  Northwest- 
ern Mut.  L.  Ins.  Co.,  102  U.  S.  108;  Ormond 
v.  Fidelity  L.  Assoc.,  96  N.  Car.  158;  McDon- 
ald v.  Provident  Sav.  L.  Assur.  Soc,  108  Wis. 
213. 

Payment  by  Third  Person  Without  Knowledge 
of  Assured.  —  In  Whiting  v.  Massachusetts  Mut. 
L.  Ins.  Co.,  129  Mass.  240,  37  Am.  Rep.  317,  it 
was  held  that  where  a  policy  provided  that  "  it 
shall  not  take  effect  until  the  advance  premium 
hereon  shall  have  been  paid  during  the  life- 
time of  the  person  whose  life  is  hereby  in- 
sured," a  payment  by  a  stranger  made  without 
the  knowledge  of  the  assured,  though  made 
with  his  money,  would  be  of  no  effect  so  as  to 
give  validity  to  the  policy,  nor  could  the  ad- 
ministrator of  the  assured  ratify  such  pay- 
ment. 

3.  Giddings  v.  Northwestern  Mut.  L.  Ins. 
Co.,  102  U.  S.  108. 

4.  Part  Payment  Held  Insufficient.  —  Barnes  v. 
Piedmont,  etc.,  L.  Ins.  Co.,  74  N.  Car.  22. 

6.  No  Forfeiture  for  Nonpayment  Apart  from 
Contract.  —  U.  S.  Life  Ins.  Co.  v.  Ross,  159  111. 
476;  Woodfin  v.  Asheville  Mut.  Ins.  Co.,  6 
Jones  L.  (51  N.  Car.)  558;  Union  Cent.  L.  Ins. 
Co.  v.  Morrow,  7  Ohio  Dec.  118. 

6.  Woodfin  v.  Asheville  Mut.  Ins.  Co.,  6 
Jones  L.  (51  N.  Car.)  558. 

7.  Forfeiture  for  Nonpayment  of  Premium  — 
England.  —  Phoenix  L.  Assur.  Co.  v.  Sheridan, 
8  H.  L.  Cas.  745. 

United  States.  —  Winindger  v.  Globe  Mut.  L. 
Ins.  Co.,  3  Hughes  (U.  S.)  257;  New  York  L. 
Ins.  Co.  v.  Statham,  93  U.  S.  24;  Klein  v.  New 
York  L.  Ins.  Co.,  104  U.  S.  88;  Kellner  v. 
Mutual  L.  Ins.  Co.,  43  Fed.  Rep.  623;  D'Orlu 
v.  Bankers,  etc.,  Mut.  L.  Assoc.,  46  Fed.  Rep. 
355- 

Alabama.  —  Mobile  L.  Ins.  Co.  v.  Pruett,  74 


Ala.  487;  Imperial  L.  Ins.  Co.  v.  Glass,  96 
Ala.  568. 

Georgia.  —  Security  L.  Ins.,  etc.,  Co.  v. 
Gober,  50  Ga.  404;  Mutual  L.  Ins.  Co.  v. 
Clancy,  in  Ga.  865. 

Iowa.  —  Williams  v.  Washington  L.  Ins. 
Co.,  31  Iowa  541.  See  also  Goodwin  v.  Provi- 
dent Sav.  L.  Assur.  Assoc.,  97  Iowa  226. 

Louisiana.  —  Epstein  i.  Mutual  Aid,  etc.,  L. 
Ins.  Assoc.,  28  La.  Ann.  938. 

Maine.  —  Coombs  v.  Charter  Oak  L.  Ins. 
Co.,  65  Me.  382. 

Massachusetts.  —  Shaw  v.  Berkshire  L.  Ins. 
Co.,  103  Mass.  254;  Ayer  v.  New  England 
Mut.  L.  Ins.  Co.,  109  Mass.  430. 

Missouri.  —  Ashbrook  v.  Phoenix  Mut.  L. 
Ins.  Co.,  94  Mo.  72. 

New  Jersey.  —  Catoir  v.  American  L.  Ins., 
etc.,  Co.,  33  N.  J.  L.  487;  Hudson  v.  Knicker- 
bocker L.  Ins.  Co.,  28  N.  J.  Eq.  167. 

New  York.  —  Atty.-Gen.  v.  Continental  L. 
Ins.  Co.,  93  N.  Y.  70;  Holly  v.  Metropolitan 
L.  Ins.  Co.,  105  N.  Y.  444;  Fowler  v.  Metro- 
politan L.  Ins.  Co.,  116  N.  Y.  389;  Baldwin  v. 
Provident  Sav.  L.  Assur.  Soc,  23  N.  Y.  App. 
Div.  5. 

Nonpayment  of  Balance  "Where  Rebate  Allowed. 

—  Where  a  policy  provided  that  after  the  pay- 
ment of  two  premiums  the  insured  could  use 
a  rebate  on  the  third  premium,  either  as  a 
credit  upon  it  or  as  extending  the  policy  for  a 
definite  length  of  time,  and  afterwards  before 
the  second  premium  was  paid  the  company 
offered  to  give  the  insured  the  rebate  on  the 
second  premium,  and  wrote  the  insured  to  that 
effect  with  the  notice  that  if  the  premium  was 
not  paid  on  or  before  the  day  of  maturity  the 
policy  would  terminate,  etc.,  the  policy  was 
forfeited  by  the  nonpayment  of  the  balance  of 
the  second  premium.  Richardson  v.  Mutual 
L.  Ins  Co.,  (Ky.  1S92)  18  S.  W.  Rep.  165. 

Refusal  of  Company  to  Issue  Paid-up  Policy  No 
Excuse.  —  Notwithstanding  the  assured  is  en- 
titled to  a  paid-up  policy  and  requests  one, 
with  an  offer  to  surrender  the  old  policy,  and 
the  company  wrongfully  refuses  to  issue  a  new 
policy,  the  failure  thereafter  to  pay  or  offer  to 
pay  the  annual  premiums  when  due  or  within 
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Part  Payment.  —  If  a  policy  is  conditioned  so  as  to  be  forfeited  for  nonpay- 
ment of  the  premium  upon  a  particular  date,  the  payment  of  a  part  of  the 
premium  will  not,  in  the  absence  of  an  agreement  to  that  effect,  suffice  to 
keep  the  policy  alive  for  such  fractional  part  of  the  year  as  the  payment  bears 
to  the  whole  payment.1 

No  Relief  in  Equity.  —  Nor  will  equity  relieve  against  a  forfeiture  of  a  life 
insurance  policy  incurred  by  the  nonpayment  of  premium  upon  the  day 
stipulated.2 

Effect  of  Death  of  Insurer  Before  Time  of  Payment.  —  Where  the  insured  dies  after 
the  payment  of  one  premium  and  before  another  payment  is  due,  the  liability 
of  the  company  to  pay  the  amount  of  the  policy  is  fixed,  and  no  forfeiture 
can,  of  course,  be  declared  on  account  of  the  premium  which  had  not  matured. 
Accordingly,  where  the  condition  of  a  policy  is  that  the  insured  shall,  within 
thirty  days  from  the  date  of  notice,  pay  any  assessment  against  him,  and  a 
failure  to  do  so  will  render  the  policy  void  if  the  party  dies  within  thirty  days 
after  receiving  notice  of  an  assessment,  the  company  insuring  will  have  no 
right  to  declare  a  forfeiture  for  nonpayment  within  the  thirty  days.3 

Death  During  Period  of  Extension  by  Terms  of  the  Policy.  —  So,  where  by  the  terms  of 
the  policy  the  option  is  granted  the  insured  of  paying  premiums  within  a  lim- 
ited time  after  they  become  due,  the  death  of  the  insured  within  the  days  of 
grace  will  not,  in  the  absence  of  express  stipulation,  give  rise  to  a  forfeiture.4 
But  the  rule  is  different  where  by  the  terms  of  the  policy  the  premium  must 
in  such  case  be  paid  in  the  lifetime  of  the  insured.5 

Eight  to  Reinstatement  by  Terms  of  Policy.  —  Although  a  policy  is  by  its  terms 
subject  to  forfeiture  for  nonpayment  when  due,  the  insured,  who  is  in  default 
for  nonpayment  of  a  premium,  may,  by  another  stipulation  contained  in  the 
policy,  be  entitled  to  reinstatement  upon  subsequent  payment  of  the  pre- 
mium, and  in  such  case  it  has  been  held  that  where  the  insured  applies 
promptly  for  reinstatement,  which  is  refused  by  the  company,  the  latter  is 
chargeable  with  a  breach  of  contract  and  is  liable  in  damages  at  least  to  the 
extent  of  the  premiums  or  assessments  paid.6 

"Whether  Payment  a  Condition  Precedent.  —  Several  of  the  authorities  hold  that 
under  a  policy  of  life  insurance  in  its  usual  form,  declaring  in  effect  that  in 
case  of  a  default  in  the  payment  of  annual  premiums  the  policy  shall  become 
void,  the  payment  of  any  premium  after  the  first  is  a  condition  precedent  to 
the  continuance  of  the  risk,  and  this  in  the  sense  that  the  policy  is  a  contract 
for  an  insurance  for  one  year  in  consideration  of  an  advance  premium,  with 
the  right  to  the  insured  to  continue  it  from  year  to  year  upon  condition  of  the 

the  time  for  which  payment  has  been  waived,  is  Homer  v.  Guardian  Mut.  L.  Ins.  Co.,  67  N.  Y. 

an  abandonment  of  the  right  to  claim  the  full  478. 

amount  specified  in  the  policy.  Ashbrook  v.  Where  by  the  terms  of  the  policy  the  pay- 
Phoenix  Mut.  L.  Ins.  Co.,  94  Mo.  72.  ment  of  the  first  year's  premium  upon  the  de- 

1.  Forfeiture  Not  Avoided  by  Partial  Payment.  livery  of  the  policy  made  the  policy  non- 
—  Willcuts  v.  Northwestern  Mut.  L.  Ins.  Co.,  forfeitable  for  a  period  of  thirteen  months,  a 
81  Ind.  300;  Hudson  v.  Knickerbocker  L.  Ins.  forfeiture  claimed  by  reason  of  the  nonpay- 
Co.,  28  N.  J.  Eq.  167.  ment  of  the  second  premium  cannot  be  availed 

2.  No  Relief  Against  Forfeiture  in  Equity. —  of  by  the  company  until  the  period  of  thirteen 
Tait  v.  New  York  L.  Ins.  Co.,  1  Flipp.  (U.  S.)  months  has  elapsed,  and  will  not  be  a  defense 
288;  Anderson  v.  St.  Louis  Mut.  L.  Ins.  Co.,  to  a  claim  based  upon  the  death  of  the  insured 
1  Flipp.  (U.  S.)  559;  Klein  v.  New  York  L.  within  the  period  of  thirteen  months  of  the 
Ins.  Co.,  104  U.  S.  88;  Kellner  v.  Mutual  L.  taking  effect  of  the  contract  of  insurance.  Mc- 
Ins.  Co.,  43  Fed.  Rep.  623;  Atty.-Gen.  v.  Con-  Master  v.  New  York  L.  Ins.  Co.,  78  Fed.  Rep.  33. 
tinental  Ins.  Co.,  93  N.  Y.  70;  Robert  v.  New  5.  Want  v.  Blunt,  12  East  183.  See  also 
England  Mut.  L.  Ins.  Co.,  I  Disney  (Ohio)  355.  Simpson  v.  Accidental  Death  Ins.  Co.,  2  C. 

3.  Effect  of  Death  of  Insured  Before  Maturity  of  B.  N.  S.  257,  89  E.  C.  L.  257;  Mutual  Ben.  L. 
Premium.  —  Protection  L.  Ins.  Co.  v.  Palmer,  Ins.  Co.  v.  Ruse,  8  Ga.  534;  Lantz  v.  Vermont 
81  111.  88.  L.  Ins.  Co.,  139  Pa.  St.  546,  23  Am.  St.  Rep.  202. 

4.  Kentucky  L.,  etc.,  Ins.  Co.  v.  Kaufman,  6.  Right  to  Reinstatement  by  Terms  of  Policy. 
102  Ky.  6;  Worden  v.  Guardian  Mut.  L.  —  Lovick  v.  Providence  L.  Assoc.,  110  N. 
Ins.  Co.,  39  N.  Y.  Super.  Ct    317.    See  also  Car.  93. 
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payment  of  the  premiums  as  stipulated.1  But  the  better  view  seems  to  be 
that  while  the  payment  of  a  premium  after  the  first  under  policies  of  this  char- 
acter is  a  condition  precedent  to  any  recovery,  it  is  not  a  condition  precedent 
to  the  vesting  of  substantial  rights  under  the  contract,  although  liable  to  be 
defeated  by  force  of  the  clause  of  forfeiture.2  In  accordance  with  this  view 
the  policy  is  not  an  insurance  for  a  single  year,  with  the  privilege  of  renewal 
from  year  to  year  by  paying  the  annual  premium,  but  is  an  entire  contract  of 
insurance  for  life,  subject  to  discontinuance,  and  forfeiture  for  nonpayment 
of  any  of  the  stipulated  premiums.  The  instalments  of  premiums  are  not 
intended  as  a  consideration  for  the  respective  years  in  which  they  are  paid, 
but  each  instalment  is  a  part  consideration  of  the  entire  insurance  for  life, 
since  the  value  of  the  insurance  for  one  year  of  a  man's  life  when  he  is  young, 
strong,  and  healthy  is  manifestly  not  the  same  as  when  he  is  old  and  decrepit.3 

Under  Nonforfeiture  Statutes.  —  Under  statute  in  some  states  provision  is  made 
for  the  nonforfeiture  of  life  insurance  policies  for  the  nonpayment  of  premiums 
after  the  payment  of  a  designated  number  of  premiums.4 

Whether  Statutory  Provision  May  Be  Waived.  —  It  has  been  held  that  the  pro- 
vision of  the  California  statute  may  be  waived  by  the  agreement  of  the 
parties.5    But  a  different  construction  has  been  placed  on  the  Missouri  statute.6 

(2)  Nonpayment  of  Premium  Note.  —  If  the  time  within  which  a  pre- 
mium or  any  part  of  it  must  be  paid  is  enlarged  by  the  acceptance 
of  a  note  upon  a  condition  provided  for  in  the  policy,'  or  expressed  in  the 


1.  Payment  of  Premium  Viewed  as  Condition 
Precedent.  —  Worthington  v.  Charter  Oak  L. 
Ins.  Co.,  41  Conn.  399;  Mutual  Ben.  L.  Ins. 
Co.  v.  Ruse,  8  Ga.  534;  Dillard  v.  Manhattan 
L.  Ins.  Co.,  44  Ga.  Tig,  9  Am.  Rep.  167; 
Mutual  L.  Ins.  Co.  v.  Girard  L.  Ins.,  etc.,  Co., 
roo  Pa.  St.  172. 

2.  View  that  Payment  of  Premium  Is  Not  a  Con- 
dition Precedent.  —  St.  Louis  Mut.  L.  Ins.  Co. 
v.  Grigsby,  10  Bush  (Ky.)  310;  Montgomery  v. 
Phoenix  Mut.  L.  Ins.  Co.,  14  Bush  (Ky.)  51 ; 
Richardson  v.  Mutual  L.  Ins.  Co.,  (Ky.  1892) 
18  S.  W.  Rep.  165;  Mutual  Ben.  L.  Ins.  Co.  v. 
Hillyard,  37  N.  J.  L.  469,  18  Am.  Rep.  741; 
H  udson  v.  Knickerbocker  L.  Ins.  Co.,  28  N.  J. 
Eq.  167;  Ruse  v.  Mutual  Ben.  L.  Ins.  Co.,  23 
N.  Y.  516;  Howell  v.  Knickerbocker  L.  Ins. 
Co.,  44  N.  Y.  280,  4  Am.  Rep.  675. 

3.  New  York  L.  Ins.  Co.  v.  Statham,  93  U. 
S.  24;  Mobile  L.  Ins.  Co.  v.  Pruett,  74  Ala. 
496;  Mutual  Ben.  L.  Ins.  Co.  v.  Hillyard,  37 
N.  J.  L.  469,  18  Am.  Rep  741;  Mutual  L.  Ins. 
Co.  v.  Trench,  30  Ohio  St.  252;  Knickerbocker 
L.  Ins.  Co.  v.  Heidel,  8  Lea  (Tenn.)  488. 

Receipt  Continuing  Policy  for  Another  Year.  — 
Where  a  policy  is  issued  to  insure  the  life  of  a 
person  for  the  term  of  his  life,  in  consideration 
of  the  premium  paid,  and  of  premiums  to  be 
paid  in  each  year  during  its  continuance,  a 
receipt  for  an  annual  premium  which  by  its 
terms  continues  the  policy  for  one  year  from 
its  date,  does  not  constitute  a  new  contract, 
but  is  merely  evidence  of  compliance  with  the 
condition  of  the  policy.  Mutual  Ben.  L.  Ins. 
Co.  v.  Robertson,  59  111.  123,  14  Am.  Rep.  8. 
See  also  Shaw  v.  Berkshire  L.  Ins.  Co.,  103 
Mass.  254. 

4.  Nonforfeiture  Statutes.  —  Equitable  L. 
Assur.  Soc.  v.  Clements,  140  U.  S.  226  (de- 
cided under  Missouri  statute);  Rife  v.  Union 
Cent.  L.  Ins.  Co.,  129  Cal.  455;  Hazen  v.  Mas- 
sachusetts Mm.  L.  Ins.  Co.,  170  Mass.  254. 
See  also  Holmes  v.  Charter  Oak  L.  Ins.  Co., 
131  Mass.  64. 
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5.  Rife  v.  Union  Cent.  L.  Ins.  Co.,  129  Cal. 
455- 

6.  Equitable  L.  Assur.  Soc.  v.  Clements,  140 

U.  S.  226. 

7.  Forfeiture  for  Nonpayment  of  Premium  Note 
by  Condition  in  Policy  —  England.- — London, 
etc.,  L.  Assur.  Co.  v.  Fleming,  (1897)  A.  C. 

499- 

Canada.  —  Neill  v.  Union  Mut.  L.  Ins.  Co., 
7  Ont.  App.  171. 

United  States.  — Thompson  v.  Knickerbocker 
L.  Ins.  Co.,  104  U.  S.  257. 

Alabama.  —  Imperial  L.  Ins.  Co.  v.  Glass,  96 
Ala.  568. 

Georgia.  —  National  L.  Assoc.  v.  Brown,  103 
Ga.  382;  Sullivan  v.  Connecticut  Indemnity 
Assoc.,  ior  Ga.  809. 

Indiana.  —  Forbes  v.  Union  Cent.  L.  Ins. 
Co.,  151  Ind.  89. 

Maryland.  —  Bradley  v.  Potomac  F.  Ins.  Co., 
32  Md.  114,  3  Am.  Rep.  121. 

Massachusetts.  —  Pitt  v.  Berkshire  L.  Inc. 
Co.,  100  Mass.  500. 

New  Jersey.  —  Hudson  v.  Knickerbocker  L. 
Ins.  Co.,  28  N.  J.  Eq.  167. 

New  York.  —  Baker  v.  Union  Mut.  L.  Ins. 
Co.,  43  N.  Y.  283. 

Ohio.  —  Robert  v.  New  England  Mut.  Ins. 
Co.,  2  Disney  (Ohio)  106. 

Texas.  —  Union  Cent.  L.  Ins.  Co.  v.  Chown- 
ing,  8  Tex.  Civ.  App.  455;  Laughlin  v.  Fidelity 
Mut.  L.  Assoc.,  8  Tex.  Civ.  App.  448. 

And  this  is  true  although  the  company, 
through  its  agent,  made  an  effort  to  collect  the 
note,  but  failed  to  do  so.  National  L.  Assoc. 
v.  Brown,  103  Ga.  382. 

Nonpayment  After  Renewal.  —  In  McGeachie 
v.  North  American  L.  Ins.  Co.,  23  Can.  Sup. 
Ct.  148,  it  was  held  that  under  a  condition  in 
a  policy  of  life  insurance  which  provided  that 
if  any  premium  or  note,  etc.,  given  therefor 
was  not  paid  when  due  the  policy  should  be 
void,  if  a  note  given  for  the  premium  is  partly 
paid  when  due  and  renewed,  and  the  renewal 
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note,1  that  if  the  note  is  not  paid  at  maturity  the  policy  shall  be  void,  pay- 
ment must  be  made  within  the  time  agreed  upon  or  the  policy  will  become 
null  and  void.  But  a  different  rule  is  to  be  applied  where  neither  the  policy 
nor  the  note  contains  such  provision.8 

(3)  Affirmative  Action  by  Insurer  Unnecessary.  — An  insurer  is  not  required 
to  declare  formally  a  forfeiture  for  nonpayment  of  a  premium  under  a  con- 
dition of  the  policy  that  upon  failure  to  pay  the  premium  when  due  the  con- 
tract shall  become  null  and  void,  but  the  forfeiture  results  from  the  nonpay- 
ment alone,  and  may  be  set  up  by  the  insurer  by  way  of  defense  when  sued 
for  the  loss.3 

Premium  Note.  —  So,  where  the  policy  by  its  terms  lapses  upon  the  failure  of 
the  insured  to  pay  a  premium  note  at  maturity,  no  notice  or  demand  is  neces- 
sary in  order  to  cancel  the  policy  on  account  of  nonpayment  of  the  note.4 

Note  Payable  on  Demand.  —  But  a  policy  of  insurance  conditioned  to  cease  and 
determine  if  any  note  given  for  premium  is  not  paid  at  maturity,  remains 
binding  upon  the  company  notwithstanding  nonpayment  of  a  note  payable  on 
demand,  in  the  absence  of  any  demand  by  the  company.5 

Foreign  Bill  of  Exchange.  —  It  has  been  held  that  in  the  absence  of  contract  the 
forfeiture  of  a  policy  does  not  require  on  the  part  of  the  insurance  company, 
as  holders  of  a  foreign  bill  of  exchange  drawn  by  the  insured  in  payment  of  a 
premium,  the  same  diligence  and  performance  of  the  same  acts  as  would  be 

is  overdue  and  unpaid  at  the  death  of  the 
assured,  the  policy  is  void. 

Failure  to  Execute  Renewal  Note.  —  Where  by 
ihe  terms  of  a  premium  note  the  policy  was  to 
be  forfeited  if  the  note  was  not  paid  at  matur- 
ity, it  was  held  that  a  letter  from  the  insurer 
to  the  insured  informing  the  latter  that  the 
time  would  be  extended  upon  the  terms  of  an 
inclosed  note,  "  which  must  be  executed  and 
returned  by  due  course  of  mail,"  would  not 
avoid  Ihe  forfeiture  where  the  insured  took  no 
notice  of  the  letter  but  paid  the  premium  in 
cash  on  the  day  subsequent  to  the  maturity  of 
the  first  note.  yEtna  L.  Ins.  Co.  v.  Ragsdale, 
95  Va.  579. 

1.  Kerns  v.  New  Jersey  Mut.  L.  Ins.  Co.,  86 
Pa.  St.  171;  Wood  v.  Confederation  L.  Ins. 
Co.,  2  N.  Bruns.  Eq.  Rep.  217.  See  also  Man- 
hattan L.  Ins.  Co.  v.  Myers,  (Ky.  1900)  59  S. 
W.  Rep.  30.  Compare  Dwelling  House  Ins.  Co. 
v.  Hardie,  37  Kan.  674  (a  fire  insurance  case). 

2.  No  Forfeiture  for  Nonpayment  of  Premium 
Note  in  the  Absence  of  Contract.  —  Griffith  c. 
New  York  L.  Ins.  Co.,  101  Cal.  639,  40  Am. 
St.  Rep.  96;  Trager  v.  Louisiana  Equitable  L. 
Ins.  Co.,  31  La.  Ann.  235;  McAllister  v.  New 
England  Mut.  L.  Ins.  Co.,  101  Mass.  558; 
Mutual  L.  Ins.  Co.  v.  French,  30  Ohio  St.  240; 
Stepp  v.  National  L.,  etc..  Assoc.,  37  S.  Car. 
417.  Compare  Wilmot  v.  Charter  Oak  L.  Ins. 
Co.,  46  Conn.  483;  Beezley  v.  Des  Moines  L. 
Assoc.,  100  Iowa  436. 

But  in  Stepp  v.  National  L.,  etc.,  Assoc.,  37 
S.  Car.  417,  it  was  held  that  as  the  policy  stip- 
ulated that  all  indebtedness  by  the  insured 
should  be  deducted  from  the  amount  of  insur- 
ance when  paid,  the  premium  note  with  in- 
terest should  be  credited  on  the  amount  of  the 
claim. 

3.  Affirmative  Action  by  Insurer  Unnecessary 
to  Sustain  Forfeiture.  —  Mutual  Reserve  Fund 
L.  Assoc.  v.  Cleveland  Woolen  Mills,  (C.  C.  A.) 
82  Fed.  Rep.  508;  U.  S.  Life  Ins.  Co.  v.  Ross, 
159  111.  476;  Roehner  v.  Knickerbocker  L.  Ins. 
Co.,  63  N.  Y.  160;  Robertson  v.  Metropolitan  L. 
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Ins.  Co.,  88  N.  Y.  541;  Atty.-Gen.  v.  Conti- 
nental L.  Ins.  Co.,  93  N.  Y.  70.  Compare 
Teutonia  L.  Ins.  Co.  v.  Anderson,  77  111. 

385. 

Cancellation  on  Books  Unnecessary.  —  To  pro- 
duce and  bring  about  a  forfeiture  for  nonpay- 
ment, it  is  not  necessary  to  make  such  a 
declaration  on  the  books  of  the  company. 
Ashbrook  v.  Phcenix  Mut.  L.  Ins.  Co.,  94 
Mo.  72. 

Cancellation  at  the  Election  of  the  Insurer.  — 

But  a  clause  in  a  policy  giving  the  company 
the  right  to  cancel  the  policy  without  notice 
to  any  person  or  persons  interested  therein, 
upon  the  failure  to  pay  the  premium  according 
to  the  terms  of  the  policy,  has  been  held  to  re- 
quire some  affirmative  act  on  the  part  of  the 
company  to  effect  a  cancellation  of  the  policy, 
and  the  policy  does  not  become  void  merely 
by  the  nonpayment  of  Ihe  premium.  Brady 
v.  Prudential  Ins,  Co.,  (C.  PI.  Gen.  T.)  9  Misc. 
(N.  Y.)  6;  O'Brien  v.  Prudential  Ins.  Co.,  (C. 
PI.  Gen.  T.)  12  Misc.  (N.  Y.)  127. 

4.  National  L.  Assoc.  v.  Brown,  103  Ga. 
382;  Roehner  v.  Knickerbocker  L.  Ins.  Co., 
63  N.  Y.  160;  Union  Cent.  L.  Ins.  Co.  v  Chown- 
ing,  8  Tex.  Civ.  App.  455;  Laughlin  v.  Fidel- 
ity Mut.  L.  Assoc.,  8  Tex.  Civ.  App.  448.  See 
also  Park  v.  Hilton,  (Ky.  igoo)  54  S.  W.  Rep. 
949- 

But  in  Ohio  it  has  been  held  that  where  the 
policy  contained  no  cause  of  avoidance  for 
nonpayment  of  notes  given  for  premiums,  but 
a  note  given  in  payment  of  premium  stipulated 
in  terms  that  if  it  was  "  not  paid  at  maturity, 
said  policy  is  to  be  null  and  void,"  it  was  held 
that  the  clause  did  not  make  the  policy  abso- 
lutely void  upon  nonpayment  of  the  note,  but 
the  company  must  take  some  active  steps  to 
produce  a  forfeiture,  an  unconditional  receipt 
for  the  premium  having  been  given  when 
the  note  was  taken.  Mutual  L.  Ins.  Co.  v. 
French,  30  Ohio  St.  240;  Union  Cent.  L.  Ins. 
Co.  v.  Morrow,  7  Ohio  Dec.  122. 

5.  Travelers'  Ins.  Co.  v.  Pulling,  159  111.  603. 
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required  of  them  to  make  the  drawer  liable  upon  it,  and  hence  that  when  a 
policy  was  conditioned  to  be  void  if  any  obligation  given  in  payment  of  the 
premium  was  not  paid  at  maturity,  and  by  the  terms  of  a  foreign  bill  of 
exchange  drawn  by  the  insured  in  payment  of  a  premium  the  policy  was  to 
become  void  if  the  draft  was  not  paid  at  maturity,  the  policy  became  forfeited 
upon  the  nonpayment  of  the  draft  after  presentment  for  payment  to  the 
drawee  at  maturity  without  any  protest  and  notice  of  nonpayment  to  the 
drawer.1 

4.  Mode  of  Payment  —  a.  By  Note.  —  An  insurance  company  may  waive 
its  requirement  of  cash  payment,  as  stipulated  in  its  policy,  and  does  waive  it 
by  accepting  the  note  of  the  insured  in  lieu  thereof.2  But  the  acceptance  of 
a  note  for  the  first  premium  and  the  consequent  extension  of  the  day  of  its 
payment  is  an  arrangement  in  reference  to  that  premium  only,  and  unless  a 
similar  note  has  been  taken  for  a  subsequent  premium,  affords  no  room  for  a 
belief  that  a  like  indulgence  will  be  given  as  to  the  payment  of  such  premium.3 

b.  By  CHECK.  —  Payment  by  check  constitutes  a  valid  payment  when 
accepted  by  the  company  or  its  duly  authorized  agent.4  A  provision  in  a 
policy  requiring  payment  of  assessments  in  cash  at  the  company's  office  in  a 
distant  state  is  waived  by  habitually  accepting  checks  in  lieu  of  cash.5 

c.  By  Foreign  Bill  of  Exchange.  — So  a  cash  payment  may  be  waived 
by  the  acceptance  of  a  foreign  bill  of  exchange.6 

d.  By  Property  or  Services.  —  It  is,  of  course,  competent  for  an  insur- 
ance company  to  stipulate  for  the  payment  of  premiums  through  a  medium  other 
than  money,  as  for  instance  property  or  services,  where  such  agreement  is  not 
ultra  vires.7 

Agent's  Authority  to  Accept  Property  in  Payment.  —  But  an  agent's  authority  to  col- 
lect premiums  does  not  imply  the  authority  to  accept  property  in  payment 
thereof  in  lieu  of  money.8    And  the  same  has  been  held  as  to  the  power  of 

the  day  of  payment  of  a  premium  cannot  be 
extended  by  the  taking  of  a  note  even  by  a 
general  agent.  Conway  v.  Phoenix  Mut.  L. 
Ins  Co.,  140  N.  Y.  79. 

Sale  and  Indorsement  of  Note  Before  Maturity. 
—  The  acceptance  of  a  negotiable  promissory 
note  for  the  first  annual  premium  on  an  insur- 
ance policy  at  the  time  of  delivery  of  the  policy, 
and  its  subsequent  sale  and  indorsement  be- 
fore maturity,  operate  as  a  payment  of  the 
premium  for  the  first  year,  even  if  the  note 
was  never  paid,  and,  as  between  the  maker 
and  the  insurance  company,  as  a  collection 
of  the  note;  and  the  company  is  thereafter 
estopped  from  claiming  a  forfeiture  of  the 
policy  because  of  the  nonpayment  of  the  note. 
Thum  v.  Wclstenholme,  21  Utah  446. 

3.  Mobile  L.  Ins.  Co.  v.  Pruett,  74  Ala.  4S7. 

4.  Acceptance  of  Check  as  Payment.  —  .(Etna  L. 
Ins.  Co.  v.  Green,  38  U.  C.  Q.  B.  459;  North- 
western L.  Assur.  Co.  v.  Siurdevant,  (Tex. 
Civ.  App.  1900)  59  S.  W.  Rep.  61;  Hollowell 
v.  Life  Ins.  Co.,  T26  N.  Car.  398. 

5.  Hartford  L.,  etc.,  Ins.  Co.  v.  Eastman,  54 
Neb.  90.  To  the  same  effect  see  Kenyon  v. 
Knights  Templar,  etc.,  Mut.  Aid  Assoc.,  122 
N.  Y.  247. 

6.  Foreign  Bill  of  Exchange  as  Payment.  — 

Knickerbocker  L.  Ins.  Co.  v.  Pendleton,  112 
U.  S.  696. 

7.  Agreement  to  Accept  Property  in  Payment  of 
Premiums.  —  Kentucky  Mut.  Ins.  Co.  v.  Jenks, 
5  Ind.  96. 

8.  Authority  to  Accept  Property  Not  Implied 
from  Agent's  Authority  to  Collect  Premiums. — 

Hoffman  v.  John  Hancock  Mut.  L.  Ins.  Co., 
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1.  Diligence  Required  to  Enforce  Forfeiture  for 
Nonpayment  of  Bill  of  Exchange.  —  Knicker- 
bocker L.  Ins.  Co.  v.  Pendleton,  112  U.  S.  696. 

2.  Payment  of  Premium  by  Note.  —  Thompson 
v.  Knickerbocker  L.  Ins.  Co.,  104  U.  S.  257; 
Miller  v.  Brooklyn  L.  Ins.  Co..  12  Wall.  (U. 
S.)  285;  Michigan  Mut.  L.  Ins.  Co.  v.  Hall,  60 
111.  App.  159,  affirmed  160  111.  488;  Hodsdon  v. 
Guardian  L.  Ins.  Co.,  97  Mass.  144,  93  Am. 
Dec.  73;  Kelly  v.  St.  Louis  Mut.  L.  Ins.  Co., 
3  Mo.  App.  554;  Mutual  L.  Ins.  Co.  v.  French, 
30  Ohio  St.  240;  Stepp  v.  National  L.,  etc., 
Assoc.,  37  S.  Car.  417. 

Note  of  Third  Person.  —  Where  an  insurance 
company  takes  a  note  when  a  premium  falls 
due,  and  gives  therefor  renewal  receipts,  the 
policy  continues  in  force,  and  the  company 
cannot  afterwards  deny  that  the  note  w  s 
taken  in  payment  of  the  premium,  and  this 
though  the  note  was  of  some  person  other 
than  the  assured.  Michigan  Mut.  L.  Ins.  Co. 
v.  Bowes,  42  Mich.  19. 

Acceptance  of  Note  by  Agent.  —  The  acceptance 
of  a  note  for  a  premium  by  an  agent  having 
no  authority  to  postpone  payment  of  the  pre- 
mium or  to  substitute  anything  for  it  will  not 
avoid  a  forfeiture.  Smith  v.  New  England 
Mut.  L.  Ins.  Co.,  (C.  C.  A.)  63  Fed.  Rep.  769. 

Under  a  policy  providing  "  ihat  no  agent  or 
other  person  can  alter,  modify,  or  waive  any  of 
the  terms  or  conditions  of  this  policy,"  and 
"  thai  if  any  subsequent  premium  hereon  be 
not  paid  when  due  and  a  separate  receipt 
signed  by  the  president  or  secretary  of  this 
company,  in  each  case  given  therefor,  then 
this  policy  shall  cease,"  it  has  been  held  that 
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general  agents  when  the  policy  contained  a  provision  that  the  premiums 
should  be  paid  in  cash,  and  the  further  provision  that  the  president  and  secre- 
tary alone  were  authorized  to  make,  alter,  or  discharge  contracts.1 

Where  Agent  Accepts  Property  in  Payment  of  His  Commission.  —  But  it  has  been  held 
that  where  a  general  agent  collects  enough  cash  on  the  first  premium  to  pay 
the  part  due  the  company,  and  accepts  goods  in  payment  of  the  part  repre- 
senting his  commission,  a  policy  delivered  under  such  conditions  is  binding 
upon  the  company,  though  the  terms  of  the  policy  required  cash  payment  of 
the  first  premium  before  delivery.2 

Where  Acceptance  of  Property  Is  Agent's  Individual  Transaction.  —  And  it  has  been  held 
that  the  receipt  by  a  mere  solicitor  of  a  life  insurance  company,  with  the 
knowledge  and  consent  of  one  of  its  general  agents,  of  property  other  than 
money  in  payment  of  premiums  due  on  a  policy  issued  by  the  company,  is 
sufficient  payment  to  bind  the  company,  even  though  the  solicitor  had  no 
authority  and  the  company  had  no  power  to  accept  anything  but  money, 
where  from  the  circumstances  it  appeared  that  the  company  recognized  through 
its  general  agent  the  acceptance  of  the  property  as  a  transaction  with  the 
solicitor,  and  that  it  looked  to  the  solicitor  for  the  payment  of  the  premium.3 

e.  Payment  by  Mail.  —  If  money  in  payment  of  a  premium  is  sent  to 
the  company  by  mail  at  its  request,  it  is  at  the  company's  risk,  and  there  will 
be  no  default  though  it  is  never  received  by  the  company.4  And  the  same 
rule  has  been  applied  to  the  mailing  of  a  check  where  the  course  of  dealing 
between  the  parties  had  induced  the  insured  to  believe  that  the  mailing  of  it 
would  be  effectual  to  protect  him  against  forfeiture.5 

Time  of  Mailing.  —  In  a  Nebraska  case  the  rule  has  been  laid  down  that  when 
an  insurance  company  invites  its  patrons  to  use  the  mail  in  transmitting  pre- 
miums, and  gives  express  directions  in  relation  thereto,  it  is  reasonable  to 
infer  that  the  company  intended  to  accept,  as  payment,  funds  sent  to  it  by 
mail  in  time  to  reach  its  office  in  due  course  on  or  before  the  time  such  pre- 
mium should  fall  due.6  On  the  other  hand,  it  has  been  held  in  New  York  that 
where  an  insurance  company  has  authorized  the  assured  to  use  the  mails  in 
making  remittances  of  premiums,  payment  is  deemed  to  have  been  made  at 
the  time  of  the  deposit  in  the  post-office,  and  hence,  in  the  absence  of  any 
restrictions  in  the  authority,  if  such  deposit  is  made  on  or  before  the  day  when 
payment  is  to  be  made  there  is  no  default,  and  it  is  not  necessary  that  the 
premium  should  be  mailed  in  time  so  that  by  the  regular  course  of  mail  it 
wo,uld  reach  its  destination  on  the  day  the  premium  is  due.7 

/.  Delivery  to  Express.  — The  premium  is  considered  paid  to  the  com- 
pany when,  according  to  instructions,  it  is  delivered  to  an  express  company 
addressed  to  the  duly  authorized  agent  of  the  insurance  company,8  and  it  is 
immaterial  that  the  premium  never  reaches  the  insurance  company.9 

92  U.  S.  161;  Equitable  L.  Assur.  Soc.  v.  Cole,  7.  Primeau  v.  National  L.  Assoc.,  77  Hun 

13  Tex.  Civ.  App.  486.  (N.  Y.)  418. 

1.  Anchor  L.  Ins.  Co.  v.  Pease,  (Supm.  Ct.  Where  After  the  Maturity  of  a  Premium  Note 
Gen.  T.)  44  How.  Pr.  (N.  Y.)  385.  the  company  directed  the  assured  to  send  the 

2.  John  Hancock  Mul.  L.  Ins.  Co.  v.  Schlink,  amount  of  the  premium  by  return  mail,  it  was 
175  111.  284.  held  thai  after  the  receipt  of  the  letter  the 

3.  Van  Werden  v.  Equitable  L.  Assur.  Soc,  assured  was  entilled  to  a  reasonable  time  to 
99  Iowa  621.  See  also  New  England  Mut.  L.  comply  before  he  could  be  so  put  in  default  as 
Ins.  Co.  v.  Hasbrook,  32  Ind.  447.  to  cause  a  forfeiture  of  his  policy,  and  that  it 

4.  Mailing  Premium  at  Company's  Bequest. —  was  not  necessary  that  the  remittance  should 
Palmer  v.  Phoenix  Mut.  L.  Ins.  Co.,  84  N.  Y.  be  made  by  the  first  return  mail,  but  it  would 
63.  be  sufficient  if  sent  by  a  second  return  mail  on 

5.  Mailing  Check  hy  Company's  Authority.  —  the  day  of  its  receipt.  Palmer  v.  Phoenix 
Kenyon  v.  Knights  Templar,  etc.,  Mut.  Aid  Mut.  L!  Ins.  Co.,  84  N.  Y.  63. 

Assoc.,  122  N.  Y.  247.    See  also  Van  Bokkelen         8.  Delivery  to  Express  as  Payment.  —  Currier 

v.  Massachusetts  Ben.  Assoc.,  90  Hun  (N.  Y.)  v.  Continental  L.  Ins.  Co.,  53N.H.  53S;  Whit- 

33°-  ley  v.  Piedmont,  etc.,  L.  Ins.  Co.,  71  N.  Car. 

6.  Time  of  Mailing.  —  Hartford  L.,  etc..  Ins.  480. 

Co.  v.  Eastman,  54  Neb.  90.  See  also  Hollo-  9.  Currier  v.  Continental  L.  Ins.  Co.,  53  N. 
well  v.  Life  Ins.  Co.,  126  N.  Car.  398.  H.  538. 
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g.  Payment  by  Insurance  Agent.  —  Where  credit  is  extended  to  the 
insured  by  the  company's  agent  on  his  individual  responsibility,  and  the 
amount  of  the  premium  is  paid  to  the  company  by  the  agent,  or  is  charged  to 
his  account,  the  transaction  is  equivalent  to  a  payment.1  But  a  business 
arrangement  between  an  insurance  company  and  its  agent,  by  which  it  charged 
the  advance  premium  to  him  when  it  issued  the  policy,  cannot  have  the  effect 
of  a  payment  in  the  absence  of  any  understanding  between  the  agent  and  the 
insured  that  it  should  be  considered  as  a  payment.2 

Application  of  Funds  in  Agent's  Hands.  —  The  question  whether  the  agent's  agree- 
ment to  apply  to  the  payment  of  premiums  money  which  he  owes  to  the 
insured,  or  money  which  he  has  in  his  possession  belonging  to  the  insured, 
is  binding  on  the  company,  will  be  found  discussed  elsewhere'  in  this  work.3 

h.  Application  of  Dividends.  —  The  rule  has  been  broadly  laid  down 
that  a  life  insurance  company  cannot  insist  upon  a  forfeiture  for  the  nonpay- 
ment of  a  premium  where  it  has  in  its  possession  dividends  belonging  to  the 
insured  sufficient  to  pay  the  premiums  at  maturity.4  The  rule  is  especially 
true  where  the  dividends  are  by  the  terms  of  the  policy  made  applicable  to 
the  payment  of  premiums,5  or  where  it  is  shown  to  be  the  custom  of  the 
company  in  its  dealings  with  the  insured  to  appropriate  the  dividends  for  this 
purpose.6  But  profits  earned  and  not  declared  as  dividends  cannot  be  treated 
as  funds  in  the  hands  of  the  company  applicable  to  the  payment  of  a 
premium.7 

Application  to  Interest  on  Premium  Notes.  —  In  the  absence  of  any  stipulation  in 
the  policy  or  of  any  direction  otherwise  by  the  insured  as  to  the  application 
of  dividends  which  have  been  declared,  it  is  the  duty  of  a  mutual  company  to 
apply  such  dividends  to  the  payment  of  interest  on  premium  notes,  where  by 
so  doing  a  forfeiture  of  all  rights  and  benefits  under  the  policy  will  be  pre- 
vented.8 And  it  has  been  held  that  though  the  notes  stipulated  that  the 
dividends  on  the  policy  are  to  be  applied  to  the  payment  of  the  notes,  if  the 
company  retains  dividends  sufficient  to  pay  the  interest  thereon,  without 
crediting  them  on  the  principal  of  the  notes  or  otherwise  accounting  for  them, 
a  forfeiture  for  the  nonpayment  of  interest  will  not  be  enforced.9  On  the 
other  hand,  it  has  been  held,  where  a  policy  provided  that  if  the  insured 
did  not  pay  annually  in  advance  the  interest  on  any  unpaid  notes  or  loans  on 
account  of  premiums  the  policy  would  be  forfeited  notwithstanding  the  divi- 
dends earned  might  exceed  in  amount  the  interest  due  upon  the  outstanding 
notes,  and  where  the  insured  was  in  the  habit  of  paying  the  interest  in  cash 

1.  Payment  by  Insurance  Agent.  —  Miller  v.  prevent  the  policy  from  lapsing,  it  was  held 
Brooklyn  L.  Ins.  Co.,  12  Wall.  (U.  S.)  285;  necessary  to  show  that  the  dividends  claimed 
Sheldon  v.  Connecticut  Mut.  L.  Ins.  Co.,  25  were  sufficient  to  pay  the  premium.  Bulger 
Conn.  207,  65  Am.  Dec.  565;  Bouton  v.  Ameri-  v.  Washington  L.  Ins.  Co..  63  Ga.  328. 

can  Mul.  L.  Ins.  Co.,  25  Conn.  542;  Matter  of  6.  Hull  v.  Northwestern  Mut.  L.  Ins.  Co.,  39 

Booth,  (Supm.  Ct.  Spec.  T.)  11  Abb.  N.  Cas.  Wis.  397. 

(N.  Y.)  145.    See  also  Smith  v.  Provident  Sav.  Application  of  Dividends  by  Terms  of  Premium 

L.  Assur.  Soc,  (C.  C.  A.)  65  Fed.  Rep.  765;  Note.  —  And  the  same  rule  has  been  applied 

Mutual  L.  Ins.  Co.  v.  Logan,  (C.  C.  A.)  87  where  by  the  terms  of  a  premium  note  ihe 

Fed.  Rep.  637.    And  see  the  title  Insurance,  dividends  are  applied  to  the  payment  of  the 

vol.  16,  p.  859.  note.    Franklin  L.  Ins.  Co.  v.  Wallace,  93 

2.  Brown  v.  Massachusetts  Mut.  L.  Ins.  Co.,  Ind.  7. 

59  N.  H.  298.    See  also  Wright  v.  Equitable  L.  6.  See  Manhattan  L.  Ins.  Co.  v.  Hoelzle,  7 

Assur.  Soc,  41  N.  Y.  Super.  Ct.  1.  Rep.  484;  Franklin  L.  Ins.  Co.  v.  Wallace,  93 

8.  See  the  title  Insurance,  vol.  16,  p.  860.  Ind.  7;  Girard  L.  Ins.,  etc.,  Co.  v.  Mutual  L. 

4.  Application  of  Dividends  to  Payment  of  Pre-  Ins.  Co.,  97  Pa.  St.  15. 

miums. —  See  Mutual  L.  Ins.  Co.  v.  Girard  L.  7.  Mutual  L.  Ins  Co.  v.  Girard  L  Ins.,  etc., 

Ins.,  etc.,  Co.,  100  Pa.  St.  172.  Co.,  100  Pa.  St.  172. 

Dividend  Insufficient  to  Pay  Premium.  —  Where  8.  Application  of  Dividends  in  Payment  of  In- 
one  to  whom  a  life  insurance  policy  was  made  terest. —  Union  Cent.  L.  Ins.  Co.  v.  Caldwell, 
payable  sought  by  bill  to  enforce  it  on  the  (Ark.  1900)  58  S.  W.  Rep.  360;  Smith  v.  St. 
ground  that  although  all  the  premiums  had  Louis  Mut.  L.  Ins.  Co.,  2  Tenn.  Ch.  727. 
not  been  paid  in  cash,  yet  there  were  dividends  9.  North-western  Mut.  L.  Ins.  Co.  v.  Fort, 
which  should  be  applied  to  such  premiums  to  82  Ky.  276. 
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and  for  dividends  earned  the  company  credited  him  upon  the  principal  of  the 
notes  outstanding,  that  performance  of  this  obligation  by  the  insured  was  a 
condition  precedent  and  no  recovery  could  be  had  without  it.1 

Representations  as  to  Sufficiency  of  Dividends  to  Pay  Premium  Notes.  —  Where  an  insur- 
ance company,  by  means  of  advertisements  and  pamphlets,  induced  a  person 
to  take  out  a  policy,  on  the  representation  that  one-half  of  the  premiums 
could  be  paid  in  cash  and  the  other  half  in  premium  notes  which  would  never 
have  to  be  paid,  as  the  dividends  of  the  company  always  had  paid  and  would 
pay  such  notes,  and  such  representation  was  false  and  known  to  be  false  by  the 
company,  it  was  held  that  an  action  against  the  company  for  fraud  was  main- 
tainable.2 But  it  has  been  held  that  a  clause  in  the  prospectus  of  the  com- 
pany providing,  "  We  require  interest  on  one  loan  paid  annually  in  advance; 
all  other  interest  paid  by  dividends,"  did  not  import  a  guaranty  by  the 
company  that  the  dividends  would  be  sufficient  to  pay  all  other  interest,  but 
signified  merely  that  dividends,  so  far  as  they  might  be  sufficient,  would  be 
received  in  discharge  of  interest,  save  that  which  was  specified  as  payable  in 
advance.3 

i.  Placing  Funds  in  Hands  of  Agent  of  Insured.  —  The  mere  fact 
that  a  policy  holder  placed  money  in  the  hands  of  his  own  agent,  with  instruc- 
tions to  pay  the  premium  before  the  day  of  forfeiture,  will  not  amount  to 
a  payment  so  as  to  avoid  the  forfeiture  if  the  agent  fails  to  follow  such 
instructions.4 

j.  Charging  Premium  to  Account  of  Insured.  — Where  mutual 
accounts  are  kept  between  the  insurer  and  the  insured,  the  charging  of  the 
premium  to  the  account  of  the  insured  has  been  held  equivalent  to  payment 
so  as  to  prevent  a  forfeiture.5 

5.  Excuses  for  Nonpayment  —  a.  Sickness  or  Insanity  of  Inswred. — The 
sickness  of  the  insured  is  no  ground  for  avoiding  the  forfeiture  of  a  life  policy, 
or  for  granting  relief  in  equity  against  such  forfeiture.6 

Insanity.  —  The  insanity  of  the  insured  is  not  an  excuse  for  the  nonpayment 
of  the  premium  when  due,  and  does  not  effect  a  waiver  of  the  forfeiture.7 

b.  Insolvency  of  Insurer.  —  If  an  insurance  company  becomes  insolvent 
and  ceases  to  do  business,  its  policy  holders  are  under  no  obligation  to  con- 
tinue the  payment  of  premiums,  and  do  not  forfeit  their  policies  by  the  fail- 
ure to  pay,  although  the  policy  may  expressly  so  provide.8  But  this  excuse 
is  not  valid  as  against  a  company  which,  though  insolvent,  has  not  actually 
suspended  business.9 

1.  Anderson  v.  St.  Louis  Mut.  L.  Ins.  Co.,  I  of  the  company  required  that  all  premiums 
Flipp.  (U.  S.)  559.  should  be  payable  in  cash. 

2.  Fraudulent  Representations  as  to  Sufficiency  6.  Nonpayment  Not  Excused  by  Sickness  of  In- 
of  Dividends  to  Pay  Premiums.  —  Rohrschneider  sured.  —  Klein  v.  New  York  L.  Ins.  Co.,  104  U 
v.  Knickerbocker  L.  Ins.  Co.,  76  N.  Y.  216,  32  S.  88;  Thompson  v.  Knickerbocker  L.  Ins.  Co. 
Am.  Rep.  290.    But  see  Hale  v.  Life  Ins.  Co.,  104  U.  S.  254. 

20  Blatchf.  (U.  S.)  515.  Sickness  May  Be  an  Excuse  by  Express  Agree 

3.  Maclntyre  v.  Cotton  States  L.  Ins.  Co.,  82  ment.  ■ —  Howell  v.  Knickerbocker  L.  Ins.  Co. 
Ga.  478.  44  N.  Y.  276,  4  Am.  Rep.  675. 

4.  Placing  Funds  in  Hands  of  Agent  of  Assured  7.  Nonpayment  Not  Excused  by  Insanity  of  In 
Not  a  Payment.  —  Jones  v.  New  York  L.  Ins.  sured. —  Wheeler  v.  Conneclicut  Mut.  L.  Ins 
Co.,  122  N.  Car.  578.  Co.,  82  N.  Y.  543,  37  Am.  Rep.  594. 

5.  Charging  to  the  Account  of  the  Assured  as  8.  Insolvency  of  Insurer  as  Excuse  for  Nonpay 
Payment. —  Butler  v.  American  Popular  L.  Ins.  ment.  —  Jones  v.  Life  Assoc.  of  America,  83 
Co.,  42  N.  Y.  Super.  Ct.  342.  Ky.  75;  Attv.-Gen.  v.  Continental  L.  Ins.  Co. 

Extension  of  Credit  by  President.  —  In  Missouri  33  Hun  (N.  Y.)  138;  People  v.  Empire  Mut.  L 

Valley  L.  Ins.  Co.  v.  Dunklee,  16  Kan.  158,  it  Ins.  Co.,  92  N.  Y.  105. 

was  held  that  a  contract  between  the  president  9.  Where  Insurer  Has  Not  Actually  Suspended 

of   the  company  and  the  insured,  a  special  Business.  —  People  v.  Globe  Mut.  L.  Ins.  Co., 

agent  of  the  company,  whereby  premiums  due  32  Hun  (N.  Y.)  147;  Taylor  v.  Charter  Oak  L. 

the  company  were  not  to  be  paid  in  cash  but  Ins.  Co.,  9  Daly  (N.  Y.)  489.    See  also  Atty.- 

were  to  be  charged  to  the  account  of  the  Gen.  v.  Continental  L.  Ins.  Co.,  (Supm.  Ct. 

insured,  was  not  void,  although  the  by-laws  Spec.  T.)  64  How.  Pr.  (N.  Y.)  519. 
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c  Interruption  of  Payment  by  War  —  Held  to  Be  an  Excuse  for  Default.  — 
When  the  insured  is  a  citizen  of  one  state,  and  the  insurer  is  a  citizen  of 
another,  it  has  been  held  that  the  occurrence  of  war  between  their  respective 
states,  which  forbids  and  prevents  the  transmission  of  money  for  the  payment 
of  premiums,  excuses  the  default,  and  suspends,  during  the  existence  of 
hostilities,  a  condition  in  a  life  policy  forfeiting  it  and  all  payments  made 
thereon  in  case  of  nonpayment  of  the  annual  premium  as  it  falls  due,  and  that 
a  tender,  after  the  return  of  peace,  of  the  premiums  unpaid,  with  interest  upon 
each  from  the  day  it  fell  due,  revives  the  policy.1  When  the  insured  has  died 
during  the  war,  no  tender  of  the  unpaid  premiums  is  necessary  at  its  close, 
but  the  same  should  be  adjusted  by  making  proper  deductions  from  the 
amount  of  the  policy,  the  insurer  being  liable  for  the  residue.3 

d.  Where  Day  of  Payment  Falls  on  Sunday  or  Holiday.  —  Under 
a  policy  providing  that  it  shall  be  forfeited  if  default  is  made  in  the  payment 
of  a  premium  at  the  appointed  time,  if  the  day  of  payment  falls  on  Sunday  the 
premium  is  not  payable  until  the  day  following,  even  though  the  insured  dies 
on  Sunday  afternoon.3 

Thanksgiving  Day.  —  But  the  mere  fact  that  a  premium  falls  due  on  Thanks- 
giving day  has  been  held  no  excuse  for  nonpayment  according  to  the  terms  of 
the  policy,  notwithstanding  the  fact  that  such  day  is  by  statute  a  holiday.4 

e.  Want  of  Notice  of  Time  of  Payment  —  (i)  In  Genera/.  —  In  the 
absence  of  statute,  and  apart  from  agreement,  an  insurance  company  is  not 
obliged  to  give  notice  of  the  day  when  the  premium  becomes  due,  and  its  neg- 
lect to  give  such  notice  will  furnish  no  excuse  for  nonpayment.0 

(2)  Effect  of  Custom  of  Giving  Notice.  —  Nor  is  the  rule  altered  merely  by 
showing  a  usage  on  the  part  of  the  company  of  giving  notice  of  the  day  of 
payment  and  the  reliance  of  the  insured  upon  having  such  notice,  since  the 
insured  knows  or  is  bound  to  know  when  his  premiums  become  due.6    But  a 

In  Universal  L.  Ins.  Co.  v.  Whitehead,  10 
Lis.  L.  J.  337,  it  was  held  that  a  temporary  in- 
junction enjoining  a  life  insurance  company 
from  doing  business  pending  an  inquiry  inlo 
its  solvency  did  not  excuse  the  payment  of 
premiums,  although  the  agent  advised  the 
insured  to  await  the  result  of  the  litigation  be- 
fore plying  the  premium  which  was  due. 

1.  Interruption  of  Payments  by  War  Held  to  Ex- 
cuse Default.  —  Hamilton  v.  Mutual  L.  Ins.  Co., 
9  Blatchf.  (U.  S.)  234;  New  York  L.  Ins.  Co.. 
v.  Clopton,  7  Bush  (Ky.)  179,  3  Am.  Rep.  290; 
Hillyard  v.  Mutual  Ben.  L.  Ins.  Co.,  35  N.  J. 
L.  415;  Cohen  v.  New  York  Mul.  L.  Ins.  Co., 
50  N.  Y.  610,  10  Am.  Rep.  522;  Sands  v.  New 
York  L.  Ins.  Co.,  50  N.  Y.  626,  10  Am.  Rep. 
535;  Manhattan  L.  Ins.  Co.  v.  Warwick,  20 
Gratt.  (Va.)  614,  3  Am.  Rep.  218;  Mutual  Ben. 
L.  Ins.  Co.  v.  Atwood,  24  Gratt.  (Va.)  497,  18 
Am.  Rep.  652. 

2.  Martine  v.  International  L.  Ins.  Soc,  53 
N.  Y.  330,  13  Am.  Rep.  529;  New  YorkL.  Ins. 
Co.  v.  Clopton,  7  Bush  (Ky.)  179,  3  Am.  Rep. 
290. 

Interruption  by  War  Held  No  Excuse  for  Default. 

—  New  York  L.  Ins.  Co.  v.  Statham,  93  U.  S. 
24;  Worthington  v.  Charter  Oak  L.  Ins.  Co., 
41  Conn.  372,  19  Am.  Rep.  495;  Dillard  v. 
Minhattan  L.  Ins.  Co.,  44  Ga.  119,  9  Am.  Rep. 
167;  Abell  v.  Penn  Mut.  L.  Ins.  Co..  18  W.  Va. 
400.  See  also  New  York  L.  Ins.  Co.  v.  Davis, 
95  U.  S.  425. 

In  Manhattan  L.  Ins.  Co.  v.  Le  Pert,  52  Tex. 
504,  the  court  held  the  insurer  not  liable  on  the 
policy,  but  apparently  on  the  ground  that  the 
insured  had  failed  to  make  tender  to  the  agent 


of  the  insurer  each  year  during  the  interrup- 
tion of  intercourse  by  hostilities. 

Equitable  Value  of  Policy  Recoverable.  —  But 
some  of  these  cases  hold  that  if  the  assured,  for 
the  term  for  which  his  policy  was  enforced, 
paid  in  premiums  more  than  the  actual  value 
of  the  insurance  received,  he  is  entitled  to  the 
equitable  value  of  the  policy  arising  from  the 
premiums  actually  paid.  New  York  L.  Ins. 
Co.  v.  Statham,  93  U.  S.  24;  Davis  v.  New 
York  L.  Ins.  Co.,  3  Hughes  (U.  S.)  437;  Abell 
v.  Penn  Mut.  L.  Ins.  Co.,  iS  W.  Va.  400. 

8.  Where  Day  of  Payment  Falls  on  Sunday.  — 
Leigh  v.  Knickerbocker  L.  Ins.  Co.,  26  La. 
Ann.  436;  Hammond  v.  American  Mut.  L. 
Ins.  Co.,  10  Gray  (Mass.)  306;  Campbell  v. 
International  L.  Assur.  Soc,  4  Bosw.  (N.  Y.) 
298. 

4.  Where  Premium  Falls  Due  on  Thanksgiving 
Day.  —  National  Mut.  Ben.  Assoc.  z.  Miller,  S5 
Ky.  88. 

5.  Notice  of  Time  of  Payment  Generally  Unneces- 
sary.—  Thompson  v.  Knickerbocker  Ins.  Co., 
104  U.  S.  258. 

6.  Custom  of  Giving  Notice  Immaterial. — Morey 
v.  New  York  L.  Ins.  Co.,  2  Woods  (U.  S.)  (63; 
Thompson  v.  Knickerbocker  L.  Ins.  Co.,  104 
U.  S.  25S;  Mandego  v.  Centennial  Mut.  L. 
Assoc.,  64  Iowa  134;  Girard  L.  Ins.,  etc.,  Co. 
v.  Mutual  L.  Ins.  Co.,  97  Pa.  St.  15.  Compare 
Mayer  v.  Mutual  L.  Ins.  Co.,  38  Iowa  304,  18 
Am.  Rep.  34;  Atty.-Gen.  v.  Continental  L.  Ins. 
Co.,  33  Hun  (N.  Y.)  138. 

In  Georgia  it  has  been  held  that  where  a  life 
insurance  company  deals  with  the  assured  foi 
a  time  sufficient  to  make  it  their  usage  and 
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different  rule  has  been  applied  where  the  customary  notice  relied  on  was  a 
notice  designating  the  agent  to  whom  payment  was  to  be  made,  without 
which  the  insured  could  not  make  it  though  he  had  the  money  ready.1 

(3)  Where  Insured  Is  Entitled  to  Reduction  of  Premium  by  Dividends.  —  So 
where  by  the  terms  of  the  policy  the  insured  shares  in  the  profits  and  is 
entitled  to  have  his  premiums  discharged  pro  tanto  by  such  dividends  as  are 
declared  from  time  to  time,  the  insurer  cannot  insist  on  a  forfeiture  for 
nonpayment  of  a  premium  until  he  gives  notice  of  the  amount  of  the  divi- 
dends, since  the  insured  cannot  otherwise  know  what  amount  in  cash  he  is 
required  to  pay.2  Especially  is  this  true  where  the  uniform  practice  of  the 
company  has  been  to  give  such  notice.3 

(4)  Notice  Required  wider  Statute.  —  In  some  states  provision  is  made  by 
statute  for  the  service,  within  a  prescribed  period,  of  notice  of  the  time  when 
payment  of  premiums  must  be  made,  and  in  default  of  such  notice  no  forfeiture 
for  nonpayment  can  be  declared.4 


custom  to  give  notice  to  the  assured  of  the  date 
when  premiums  fall  due,  and  fails  to  give  no- 
lice  thereof,  the  policy  will  not  be  forfeited,  if, 
within  a  period  so  reasonably  short  as  (o  show 
an  intent  to  continue  the  policy,  the  assured 
takes  steps  to  inquire  and  pay  the  premium, 
but  that  a  six  months'  delay  to  pay  a  premium 
for  want  of  notice  is  so  unreasonable  as  to 
show  a  purpose  to  abandon  the  policy  and  let 
it  lapse.  Grant  v.  Alabama  Gold  L.  Ins.  Co., 
76  Ga.  575. 

1.  Notice  Designating  Agent.  —  New  York  L. 
Ins.  Co.  v.  Eggleston,  96  U.  S.  572. 

Where  the  insurance  company  has  been  in 
the  habit  of  notifying  the  insured  of  the  time 
when,  and  the  place  where,  premiums  were  to 
be  paid,  the  insured  has  reasonable  cause  to 
expect  and  rely  on  receiving  such  notice.  And 
if  the  company  neglects  to  inform  the  insured 
of  a  change  in  the  agent  authorized  to  receive 
the  premiums,  the  company  will  be  estopped 
to  claim  a  forfeiture  of  the  policy  for  failure 
to  pay  the  premium  upon  the  exact  date  re- 
quired, if  upon  that  date  the  insured  tendered 
the  premium  to  the  former  agent  of  the  com- 
pany, and  was  unable  to  find  the  new  agent 
after  a  reasonable  inquiry.  Seamans  v.  North- 
western Mut.  L.  Ins.  Co.,  1  McCrary  (U.  S.) 
508. 

2.  Where  Insured  Is  Entitled  to  Reduction  of 
Premiums  by  Dividends.  —  Phcenix  Mut.  L.  Ins. 
Co.  v.  Doster,  106  U.  S.  30;  Union  Cent.  L. 
Ins.  Co.  v.  Caldwell,  (Ark.  1900)  58  S.  W.  Rep. 
361;  Home  L.  Ins.  Co.  v.  Pierce,  75  111.  426; 
Meeder  v.  Provident  Sav.  L.  Assur.  Soc,  58 
N.  Y.  App.  Div.  80;  Eddy  v.  Phoenix  Mut.  L. 
Ins.  Co.,  65  N.  H.  27;  Nail  v.  Provident  Sav. 
L.  Assur.  Soc,  (Tenn.  Ch.  1899)  54  S.  W.  Rep. 
109. 

3.  Phoenix  Mut.  L.  Ins.  Co.  v.  Doster,  106 
U.  S.  30;  Meyer  v.  Knickerbocker  L.  Ins.  Co., 
73  N.  Y.  516,  29  Am.  Rep.  200;  Manhattan  L. 
Ins.  Co.  v.  Smith,  44  Ohio  St.  167. 

4.  See  New  York  Laws  1892,  c.  690,  §  92. 
For  authorities  construing  this  statute,  see 

Provident  Sav.  L.  Assur.  Soc.  v.  Nixon,  (C.  C. 
A.)  73  Fed.  Rep.  144;  Equitable  L.  Assur.  Soc. 
v.  Nixon,  (C.  C.  A.)  81  Fed.  Rep.  796;  Wyman 
v.  Phoenix  Mut.  L.  Ins.  Co.,  45  Hun  (N.  Y.) 
184;  Jacklin  v.  National  L.  Assoc.,  75  Hun  (N. 
Y.)  595;  Schad  v.  Security  Mut.  L.  Assoc.,  11 
N.  Y.  App.  Div.  487;  Rowe  v.  Brooklyn  L. 
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Ins.  Co.,  11  N.  Y.  App.  Div.  532;  Greenvvald 
v.  United  L.  Ins.  Assoc.,  (Supm.  Ct.  Spec.  T.) 
18  Misc.  (N.  Y.)  91;  Baldwin  v.  Provident 
Sav.  L.  Assur.  Soc,  23  N.  Y.  App.  Div.  5; 
Carter  v.  Brooklyn  L.  Ins.  Co.,  110  N.  Y.  20; 
Phelan  v.  Northwestern  Mut.  L.  Ins.  Co.,  113 
N.  Y.  147,  10  Am.  St.  Rep.  441;  Strauss  v. 
Union  Cent,  L.  Ins.  Co.,  (Supm.  Ct.  Spec.  T.) 
33  Misc.  (N.  Y.)  333;  Baxter  v.  Brooklyn  L. 
Ins.  Co.,  119  N.  Y.  450;  Rowe  v.  Brooklyn  L. 
Ins.  Co.,  (N.  Y.  1900)  57  N.  E.  Rep.  1123;  Mc- 
Dougal  v.  Provident  Sav.  L.  Assur.  Soc,  135 
N.  Y.  551;  Nail  v.  Provident  Sav.  L.  Assur. 
Soc,  (Tenn.  Ch.  1899)  54  S.  W.  Rep.  109;  Mullen 
v.  Mutual  L.  Ins.  Co.,  (Tex.  Civ.  App.  1895) 
32  S.  W.  Rep.  911;  New  York  L.  Ins.  Co.  v. 
Smith,  (Tex.  Civ.  App.  1897)  41  S.  W.  Rep.  680. 
See  also  Hicks  v.  National  L.  Ins.  Co.,  (C.  C. 
A.)  60  Fed.  Rep.  690;  Teeter  v.  United  L.,  etc., 
Inr.  Assoc.,  11  N.  Y.  App.  Div.  259;  Griesemer 
v.  Mutual  L.  Ins.  Co.,  10  Wash.  202, 

The  requirement  of  notice  under  this  statute 
cannot  be  waived  by  the  terms  of  the  policy. 
Equitable  L.  Assur.  Soc.  v.  Nixon,  (C.  C.  A.) 
81  Fed.  Rep.  796;  Equitable  L.  Assur.  Soc  v. 
Trimble,  (C.  C.  A.)  83  Fed.  Rep.  85;  Griffith  v. 
New  York  L.  Ins.  Co.,  101  Cal.  627,  40  Am. 
St.  Rep.  96. 

In  lozva  it  is  provided  by  statute  that  where 
the  day  for  the  payment  of  the  premium  upon 
a  policy  of  insurance  is  fixed  by  note  or  other 
contract,  the  insurance  company  may  within 
thirty  days  before,  or  at  any  time  after,  the 
maturity  of  such  obligation,  serve  the  defend- 
ant with  notice  in  writing  that  unless  the  same 
is  paid  within  thirty  days  his  policy  will  be 
suspended.  Laws  of  1880,  c.  210,  §  20. 
Ross  v.  Hawkeye  Ins.  Co.,  83  Iowa  586. 

The  service  is  complete  when  the  letter  is 
mailed,  or,  at  least,  when  it  should  be  received 
in  due  course  of  mail  at  the  post-office  to 
which  it  is  addressed,  and  not  when  it  is 
actually  taken  from  the  office  by  the  person  to 
whom  it  is  addressed.  McKenna  v.  State  Ins. 
Co.,  73  Iowa  453. 

Where  the  statute  provides  that  notice  may 
be  served  personally  or  by  registered  letter 
addressed  to  the  insured  at  his  post-office 
address,  the  service  of  such  notice  by  mail  is 
complete  when  the  letter  is  properly  registered 
addressed  to  the  insured  at  the  post-office, 
and  that  under  the  laws,  rules,  and  regulations 
Volume  XIX. 


The  Premium. 


LIFE  INSURANCE. 


Excuses  for  Nonpayment. 


(5)  Agreement  to  Give  Notice  —  By  Terms  of  Policy.  —  Of  course,  where  the 
policy  by  its  terms  calls  for  notice  to  the  insured  of  an  impending  forfeiture  for 
nonpayment  of  premiums,  no  forfeiture  can  be  declared  in  the  absence  of  such 
notice. 1 

Where  Notice,  Though  Mailed,  Never  Reaches  Insured.  —  Where  the  agreement  was 
that  in  case  a  member  of  a  mutual  insurance  company  failed  to  pay  an  assess- 
ment within  a  specified  time  after  notice  was  mailed  to  his  address  his  rights 
should  be  forfeited,  the  fact  that  notice,  which  was  properly  mailed,  never 
reached  the  insured  will  not  avoid  a  forfeiture  for  nonpayment.2  On  the 
other  hand,  it  has  been  held  that  where  a  policy  of  insurance  providing  for 
assessments  requires  that  the  money  is  to  be  received  by  the  company  in 
thirty  days  from  the  date  of  the  notice  thereof,  the  date  will  be  construed  to 
mean  the  day  the  notice  is  delivered  or  received  and  not  the  date  written  in 
the  notice  or  the  day  it  is  mailed.3 

Parol  Agreement.  —  A  parol  agreement,  made  before  the  policy  was  executed, 
that  the  insured  should  have  notice  before  he  should  be  required  to  pay  the 
annual  premium,  will  not  estop  the  company  from  setting  up  a  forfeiture  stip- 
ulated by  the  policy  for  nonpayment  of  a  premium  w  hen  due,  for  the  reason  that 
all  previous  verbal  arrangements  were  merged  in  the  wiitten  rgieement,  and 
the  further  reason  that  an  estoppel  cannot  arise  from  a  premise  as  to  future 
action  with  respect  to  a  right  to  be  acquired  upon  an  agretment  not  yet 
made.4  But  such  an  agreement  subsequent  to  the  issuance  of  the  policy  w  ill 
operate  as  an  estoppel  where  the  insured,  relying  upon  such  agreement,  makes 
default  in  payment,  especially  if  there  was  a  design  on  the  part  of  the  insurer 
to  cause  a  lapse  of  the  policy.5 

/.  Custom  Prevailing  Among  Insurance  Companies.  —  A  custom 
among  life  insurance  companies  of  allowing  thirty  days'  grace  for  payment  of 
premiums  due,  provided  the  insured  is  in  usual  health,  even  where  a  clause  of 
forfeiture  for  nonpayment  on  the  appointed  day  exists,  has  been  held  admis- 
sible for  the  purpose  of  showing  that  forfeiture  was  not  dtmandable  at  the 
day  of  maturity.6  But  this  rule  does  not  apply  where  by  the  express  terms 
of  the  policy  the  company  was  not  to  be  governed  by  usage  on  this  question.7 

g.  Waiver  by  Insurer  —  (1)  In  General.  —  That  the  condition  of  the 
payment  of  the  premium  when  due  on  penalty  of  forfeiture  of  the  contract  of 
insurance,  being  for  the  benefit  of  the  company,  is  one  which  it  may  waive,  is 
well  settled. H  And  indeed  forfeitures  are  not  favored  in  the  law,  and  the 
courts  are  prompt  to  seize  on  any  circumstances  indicating  a  waiver.9  But 
they  cannot  avoid  enforcing  them  when  the  insured  cannot  show  some  good 
and  stable  ground  in  the  conduct  of  the  insurer  on  which  to  base  a  reasonable 
excuse  for  the  default.10 

of  the  post-office  department,  after  a  receipt  5.  Leslie  v.  Knickerbocker  L.  Ins.  Co.,  63 
has  been  given  therefor,  and  the  letter  has      N.  Y.  27. 

been  numbered,  the  letter  becomes  registered.  6.  Custom  of  Insurance  Companies  to  Give  Days 
Ross  v.  Hawkeye  Ins.  Co.,  83  Iowa  586.  of  Grace.  —  Helme  v.  Philadelphia  L.  Ins.  Co., 

1.  See  Protection  L.  Ins.  Co  v.  Palmer,  81  61  Pa.  St.  107,  100  Am.  Dec.  621.  See  also 
111.  88.  Girard  L.  Ins.  Co.  v.  Mutual  L.  Ins.  Co.,  86 

Promise  of  Agent  to  Give  Notice.  —  The  prom-      Pa.  St.  236. 
ise  of  the  local  agent  of  a  life  insurance  com-         7.  Busby  v.  North  America  L.  Ins.  Co.,  40 
pany  that  he  would  give  the   assured  such      Md.  572. 

notice  is  only  a  personal  contract  of  ihe  8.  Payment  of  Premiums  May  Be  Waived.  —  U. 
agent,  and  not  binding  on  the  company,  unless  S.  Life  Ins.  Co.  v.  Ross,  159  111.  4S4;  Brad- 
the  agent  was  authorized  by  the  company  to  ley  v.  John  Hancock  Mut.  L.  Ins.  Co.,  20  N. 
make  such  promise.    Morey  v.  New  York  L.      Y.  App.  Div.  22. 

Ins.  Co.,  2  Woods  (U.  S.)  663.  9.  Forfeitures  Not  Favored.  —  Thomas  v.  New 

2.  Survick  v.  Valley  Mul.  L.  Assoc.,  (Va.  York  L.  Ins.  Co.,  99  N.  Y.  252;  Hartford  L. 
1895)  23  S.  E.  Rep.  223.  Annuity  Ins.  Co.  z>.  Unsell,  144  U.  S.  439. 

3.  Protection  L.  Ins.  Co.  v.  Palmer,  81  111.  10.  Burden  of  Showing  Waiver  on  the  Insured. 
88.  — Thompson   v.  Knickerbocker  L.  Ins.  Co., 

4.  Union  Mut.  L.  Ins.  Co.  v,  Mowry,  96  U.  104  U.  S.  260;  Hartford  L.  Annuity  Ins.  Co.  v. 
S.  544.  Unsell,  144  U.  S.  439. 
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Conditional  Waiver.  —  Where  the  acts  or  declarations  relied  upon  as  a  waiver 
are  accompanied  by  a  positive,  unequivocal  statement  of  a  condition,  the 
waiver  must  be  treated  as  a  conditional  one  only.1 

Waiver  for  Specified  Time.  —  A  waiver  of  the  time  for  payment  of  premiums  by 
the  company  for  a  specified  time  is  available  to  the  insured  only  when  pay- 
ment was  made  or  loss  occurred  within  such  time.* 

Proof  that  Condition  Was  Understood  hy  Insured  Necessary.  —  But  in  such  case,  it  has 
been  said,  the  clearest  and  most  satisfactory  proof  should  be  required  of  the 
party  making  the  waiver,  showing  that  the  condition  was  clearly  and  definitely 
understood  by  the  insured,  otherwise  the  waiver  should  be  held  general  and 
estop  the  company  from  afterwards  setting  it  up,  except  on  the  notice  of  for- 
feiture before  the  loss  occurs.3 

(2)  Parol  Agreement  At  or  Before  Issuance  of  Policy.  —  It  may  be  stated,  as 
a  general  rule,  that  a  parol  agreement  made  at  or  before  the  time  of  issuing 
the  policy,  contradicting  the  terms  of  the  policy  itself  as  to  the  time  of  pay- 
ment or  as  to  the  effect  of  the  nonpayment  of  future  premiums  in  causing  a 
forfeiture,  like  any  other  parol  agreement  inconsistent  with  a  written  instru- 
ment made  contemporary  therewith,  is  void  and  cannot  be  set  up  to  avoid  the 
writing.4  So  a  parol  agreement  made  at  the  time  of  giving  and  accepting  a 
premium  note  cannot  be  set  up  to  contradict  the  express  terms  of  the  note 
itself  and  the  policy  under  which  it  was  taken.5 

Effect  of  Unconditional  Delivery  on  Clause  Requiring  Prepayment.  —  But  an  express  pro- 
vision in  a  policy  that  the  company  shall  not  be  liable  on  the  policy  until  the 
premium  is  actually  paid,  is  waived  by  the  unconditional  delivery  of  the  policy 
to  the  insured,  as  a  complete  and  executed  contract,  under  an  express  or 
implied  agreement  that  a  credit  shall  be  given  for  the  premium,  and  in  such  a 
case  the  company  insuring  is  liable  for  a  loss  which  may  occur  during  the 
period  of  credit.6 

Waiver  by  Agent.  —  And  it  has  been  held  that  a  general  agent  may  waive  pay- 
ment, deliver  a  policy,  and  thereby  make  it  a  valid  and  subsisting  contract  of 
insurance,  notwithstanding  a  provision  in  the  policy  that  it  should  "  not  take 
effect  unless  the  first  premium  is  paid  while  the  insured  is  in  good  health."  7 
And  this,  though  by  the  terms  of  the  policy  agents  have  no  power  to  extend 
the  time  of  payment.8 

(3)  Acts  After  Issuance  of  Policy  but  Prior  to  Forfeiture —  (a)  Acts  Indicating 
that  Prompt  Payment  Will  Not  Be  Required  — ■  aa.  In  General.  —  It  is  well  settled  that 
the  company  will  be  estopped  to  insist  upon  a  forfeiture  if,  by  any  agree- 
ment, either  express  or  implied  by  the  course  of  its  conduct,  it  leads  the 
insured  honestly  to  believe  that  the  premiums  or  assessments  will  be  received 
after  the  appointed  day.9 

1.  Conditional  Waiver.  —  U.  S.  Life  Ins.  Co.  8.  Provident  Sav.  L.  Assur.  Soc.  v.  Oliver, 
v.  Ross,  159  III.  486;  Lamb  v.  Prudential  Ins.  22  Tex.  Civ.  App.  8;  Cole  v.  Union  Cent.  L. 
Co.,  22  N.  Y.  App.  Div.  552.  Ins.  Co.,  22  Wash.  26.     Compare  Davis  v. 

2.  Waiver  of  Payment  for  Specified  Time.  —  U.  Massachusetts  Mul.  L.  Ins.  Co.,  13  Blatchf. 
S.  Life  Ins.  Co.  v.  Ross,  I5g  111.  476.  (U.  S.)  462. 

3.  U.  S.  Life  Ins.  Co.  v.  Ross.  159  111.  486.  Especially  is  this  true,  it  has  been  held, 

4.  Parol  Agreement  At  or  Before  Issuance  of  if  the  company  is  a  nonresident  company. 
Policy  Void. —  Union  Mut.  L.  Ins.  Co.  v.  Washington  L.  Ins.  Co.  v.  Menefee,  (Ky.  1899) 
Movvry,  96  U.  S.  544,  Thompson  v.  Knicker-  53  S.  W.  Rep.  260. 

bocker  L.  Ins.  Co.,  104  U.  S.  252;  Coombs  v.  9.  Conduct   Indicating  that  Prompt  Payment 

Charter  Oak  L.  Ins.  Co.,  65  Me.  382.  Will  Not  Be  Required.  —  Seamans  v.  North- 

5.  Thompson  v.  Knickerbocker  L.  Ins.  Co.,  western  Mut.  L.  Ins.  Co.,  1  McCrary  (U.  S.) 
104  U.  S.  252.  508;  New  York  L.  Ins.  Co.  v.  Eggleston.  96  U. 

6.  Effect  of  Unconditional  Delivery  of  Policy. —  S.  5,72  Mutual  Reserve  Fund  L.  Assoc.  v. 
Farnum  v.  Phoenix  Ins.  Co.,  83  Cal.  246,  17  Beatty,  (C.  C.  A.)  93  Fed.  Rep.  747;  Hanley  v. 
Am.  St.  Rep.  233;  Griffith  v.  New  York  L.  Ins.  Life  Assoc.  of  America,  69  Mo.  380;  Appleton 
Co.,  101  Cal.  627,  40  Am.  St.  Rep.  96;  Union  v.  Phenix  Mut.  L.  Ins.  Co..  59  N.  H.  541,  47 
L.  Ins.  Co.  v.  Haman,  54  Neb.  599.  Am.  Rep.  220;   Meeder  v.  Provident  Sav.  L. 

7.  Berliner  v.  Travelers'  Ins.  Co.,  121  Cal.  Assur.  Soc,  58  N.  Y.  App.  Div.  80;  Mutual  L. 
451.  Ins.  Co.  v.  French,  30  Ohio  St.  240;  Helme  *. 
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bb.  Express  Agreement.  —  Where  the  company  or  its  duly  authorized  agent 
agrees  subsequently  to  the  execution  of  the  contract  to  accept  payment  of 
premiums  after  maturity,  it  will  be  held  to  have  waived  the  right  to  avoid  the 
policy  for  nonpayment  if  the  agreement  is  supported  by  a  valuable  considera- 
tion, or  if  the  insured  is  led  to  believe  that  by  conforming  thereto  the  policy 
will  not  be  forfeited.1 

Circular  Granting  Days  of  Grace.  —  A  circular  slip  issued  and  put  in  circulation 
by  the  company,  stating  that  certain  grace  is  allowed  upon  all  its  policies,  is 
admissible  in  evidence  against  it  to  show  waiver,  as  against  a  forfeiture  of  a 
policy  for  nonpayment  of  a  premium  at  the  time  specified.2  But  there  will  be 
no  estoppel  where  there  is  no  evidence  that  the  insured  was  induced  by  the 
pamphlet  to  believe  that  he  would  be  allowed  days  of  grace.3 

cc.  Customary  Indulgence  —  (a a)  To  Policy  Holders  Generally. — The  custom  of  the 
company  to  receive  payment  of  overdue  premiums  by  its  policy  holders  gen- 
erally is  not  admissible  to  show  that  a  forfeiture  for  nonpayment,  according 
to  the  terms  of  the  policy,  was  waived.4  Especially  is  this  true  where  the 
insured  is  in  bad  health  or  dead  at  the  time  payment  is  attempted,  and  the 
custom  is  shown  to  extend  only  to  cases  where  the  insured  is  at  the  time  in 
good  health.5 

(bb)  To  the  Insured.  —  Mere  occasional  voluntary  indulgence  on  the  part  of  an 
insurance  company,  in  the  absence  of  an  express  or  implied  agreement  to 
waive  pa5'ment  of  premiums  or  assessments  according  to  the  conditions  of  the 
contract,  cannot  justly  be  construed  as  a  permanent  waiver,  or  as  depriving 
the  company  of  the  right  to  insist  upon  a  forfeiture,  or  to  cancel  its  policy  on 
account  of  the  failure  to  pay  according  to  the  stipulations  therein  written.  If 
this  were  otherwise  it  could  never  waive  a  forfeiture  on  occasion  of  a  partic- 
ular lapse  without  endangering  its  right  to  enforce  it  on  occasion  of  a  subse- 
quent lapse.®  But  an  insurer  will  not  be  permitted  to  make  a  show  of  con- 
tinued leniency  or  a  pretense  of  liberality,  repeated  with  such  uniformity  as  to 
put  the  insured  off  his  guard,  and  afterwards  by  a  sudden  change  in  its  course 
of  conduct,  without  notice  to  the  insured,  declare  a  forfeiture  when  the  latter 
is  helpless  to  avert  the  consequences.7    And  the  rule  has  been  held  not  to  be 

Philadelphia  L.  Ins.  Co.,  61  Pa.  St.  107,  100  pany  cannot  defeat  a  recovery  on  a  policy,  by 

Am.  Dec.  621.  invoking  a  stipulation  contained  in  a  notice  to 

1.  Agreement  to  Accept  Payment  After  Matur-  policy  holders,  printed  on  the  back  of  the  pol- 
ity. —  Dilleber  v.  Knickerbocker  L.  Ins.  Co.,  icy,  that  its  agents  have  no  power  to  waive  a 
76  N.  Y.  567;  De  Frece  v.  National  L.  Ins.  Co.,  forfeiture,  or  to  receive  a  premium  overdue, 
136  N.  Y.  144.  See  also  Home  L.  Ins.  Co.  v.  when  the  conduct  and  course  of  dealing  of  the 
Pierce,  75  111.  426;  Fitzpatrick  v.  Mutual,  etc.,  company  and  its  ageni  in  respect  to  accepting 
L.  Ins.  Assoc.,  25  La.  Ann.  443.  overdue  premiums  have  been  such  as  justified 

Agreement  with  Assignee.  —  An  agreement  by  the  insured,  when  making  an  overdue  pay- 

the  company  with  the  one  to  whom  the  policy  ment,  in  believing  lhat  the  agent  had  authority 

has  been  assigned  for  the  payment  of  a  debt,  to  receive  it.    Mound  City  Mut.  L.  Ins.  Co.  v. 

to  continue   the   policy   in    force  until  the  Huth,  49  Ala.  529. 

assignee  could   pay  any  assessments  which  6.  Sullivan  v.  Cotton  States  L.  Ins.  Co.,  43 

the  ass'ured  failed  to  pay,  operates  and  keeps  Ga.  423;   Richardson  v.  Mutual  L.  Ins.  Co., 

the  contract  of  insurance  alive  as  to  the  entire  (Ky.  1892)  18  S.  W.  Rep.  165;   Conway  v, 

policy,  and  for  the  benefit  of  all  those  who  Phoenix  Mut.  L.  Ins.  Co.,  140  N.  Y.  79. 

should  be  concerned  in  the  policy  after  the  6.  Mere  Occasional  Indulgence  to  Insured  No 

payment  of  the  debt.    Mutual  Reserve  Fund  Waiver.  —  Thompson  v.  Knickerbocker  L.  Ins. 

L.  Assoc.  v.  Cleveland  Woolen  Mills,  (C.  C.  Co.,  104  U.  S.  2<-_3;  Smith  v.  New  England 

A.)  82  Fed.  Rep.  508.  Mut.  L.  Ins.  Co.,  (C.  C.  A.)  63  Fed.  Rep.  769; 

2.  U.  S.  Life  Ins.  Co.  v.  Ross,  159  111.  476.  Haydel  v.  Mutual  Reserve  Fund  L.  Assoc., 
See  also  Home  L.  Ins.  Co.  v.  Pierce,  75  111.  (C.  C.  A.)  104  Fed.  Rep.  718;  Sweetser  v.  Odd 
426.  Fellows  Mut.  Aid  Assoc.,  117  Ind.  101;  Mars- 

3.  Fowler  v.  Metropolitan  L.  Ins.  Co.,  116  ton  v.  Massachusetts  L.  Ins.  Co.,  59  N.  H.  92; 
N.  Y.  389  Union  Cent.  L.  Ins.  Co.  v.  Chowning,  S  Tex. 

4.  Customary  Indulgence  Towards  Policy  Hold-  Civ.  App.  455.  See  also  Franklin  L.  Ins.  Co. 
ers  as  Waiver.  —  Haupl  v.  Phoenix  Mut.  L.  v.  Sefton,  53  Ind.  3S0;  Mandego  z-.  Centennial 
Ins.  Co.,  no  Ga.  146;  Franklin  L.  Ins.  Co.  v.  Mut.  L.  Assoc.,  64  Iowa  134;  Mutual  L.  Ins. 
Sefton,  53  Ind.  380.  Co.  v.  Girard  L.  Ins.,  etc..  Co.,  100  Pa.  St.  172. 

Authority  of  Agent  to  Receive  Overdue  Pre-  7.  Effect  of  Continued  or  Repeated  Indulgence, 

miums,  —  But  it  has  been  held  that  the  com-  — Hartfoid  L.  Annuity  Ins.  Co.  v.  Unsell,  144 
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altered  by  the  fact  that  the  insured  was  in  bad  health  1  or  dead  a  at  the 
time  payment  was  made,  if  the  company's  course  of  conduct  was  such  as  to 
have  led  him  to  believe  that  the  overdue  premium  would  be  received  notwith- 
standing his  sickness  or  death.  But  though  such  a  course  of  conduct  on  the 
part  of  the  insurer  is  shown  as  will  excuse  prompt  payment,  there  can  be  no 
recovery  on  the  policy,  if  payment  or  tender  of  payment  is  not  made  within 
the  limited  period  of  such  customary  indulgence.3 

(b)  Conduct  of  Insurer  Indicating  that  Premium  Will  Not  Be  Accepted.  —  Where  an 
insurer,  by  already  declaring  a  forfeiture  or  by  other  course  of  conduct,  clearly 
indicates  that  a  tender  if  made  would  not  be  accepted,  the  insured  is  excused 
thereafter  from  making  payments  or  tender  of  payment  according  to  the  terms 
of  the  policy.4 

(c)  Waiver  as  to  Place  of  Payment.  —  Where,  by  an  express  agreement  or  by  the 
course  of  business  between  the  parties,  it  is  understood  that  payment  will  be 
made  to  the  local  agent,  and  no  notice  has  been  given  in  sufficient  time  that 
payment  must  be  made  at  the  office  and  principal  place  of  business  as  stipu- 
lated in  the  contract,  a  tender  of  payment  to  the  local  agent,  whether  received 
by  him  or  not,  will  excuse  the  policy  holder  and  prevent  a  forfeiture.5  So, 
notwithstanding  the  provision  of  the  policy  requiring  the  payment  of  premiums 
to  be  made  at  the  company's  office,  payment  made  to  a  local  bank  will  avoid 
a  forfeiture  where  similar  paj/ments  have  been  previously  made  through  a 
course  of  years  at  the  bank  by  an  agreement  with  an  agent  of  the  company 
with  the  acquiescence  of  the  company.6  And  a  clause  in  a  policy  requiring 
payment  of  premiums  at  the  company's  office  may  be  waived  by  parol  instruc- 
tions from  the  company  through  a  course  of  years  to  make  payment  at  a  speci- 
fied bank,  and  a  tender  of  payment  at  the  bank  will  avoid  a  forfeiture  though 
the  bank  had  made  an  assignment  and  the  business  was  continued  by  the 
assignee,  in  the  absence  of  any  notice  that  the  premiums  were  not  still  to  be 
paid  at  that  place.7 

(4)  Acts  Subsequent  to  Forfeiture  —  (a)  In  General.  —  Where,  subsequent  to 
the  accrual  of  a  forfeiture,  under  the  conditions  of  a  life  policy,  for  nonpay- 
ment of  premiums,  the  insurer,  with  knowledge  of  the  facts,  by  its  own  acts 
or  those  of  its  agents  recognizes  the  contract  as  still  subsisting,  and  manifests 

U.  S.  440;  Spoeri  v.  Massachusetts  Mut.  L.  Ins.  516,  29  Am.  Rep.  200;  Manhattan  L.  Ins.  Co. 

Co.,  39  Fed.  Rep.  752;  Cotton  States  L.  Ins.  v.  Smith,  44  Ohio  St.  156;  Griesemer  v.  Mutual 

Co.  v.  Lesier,  62  Ga.  250;  Phoenix  Mut.  L.  Ins.  L.  Ins.  Co.,  10  Wash.  202.    See  also  Travelers' 

Co.  v.  Hinesley,  75  Ind.  1;  Hanley  r.  Life  Assoc.  Ins.  Co.  v.  Pulling,  isg  111.  603. 

of  America,  4  Mo.  App.  253;  National  L.  Ins.  But  it  has  been  held  that  the  refusal  of  an 

Co.  v.  Tullidge,  39  Ohio  St.  240;  Tripp  v.  Ver-  agent  to  accept  payment,  where  such  refusal  is 

mont  L.  Ins.  Co.,  55  Vt.  100.    See  also  Sweet-  not  placed  on  the  ground  that  the  policy  is 

ser  ».  Odd  Fellows  Mut.  Aid  Assoc.,  117  Ind.  forfeited,  but  on  the  ground  that  the  agent 

101;  Wyman  v.  Phoeiix  Mut.  L.  Ins.  Co.,  119  had  not  heard  from  his  principal,  will  not  pre- 

N.  Y.  274;  De  Frece  v.  National  L.  Ins.  Co.,  vent  a  forfeiture  for  failure  to  pay  subsequent 

136  N.  Y.  131.  premiums.    Manhattan  L.  Ins.  Co.  v.  Le  Pert, 

1.  Harlford  L.  Annuity  Ins.  Co.  v.  Unsell,  52  Tex.  510. 

144  U.  S.  439;  Cotton  States  L.  Ins.  Co.  v.  5.  Waiver  as  to  Place  of  Payment.  —  Morey  v. 
Lester,  62  Ga.  24.7.  New   York    L.  Ins.    Co.,  2    Woods  (U.  S.) 

2.  Spoeri  v.  Massachusetts  Mut.  L.  Ins.  Co.,  663. 

39  Fed.  Rep.  752.    See  also  Phoenix  Mut.  L.  The  Death  of  the  Local  Agent  of  the  company 

Ins.  Co.  v.  Doner,  io5  U.  S.  35.  at  the  place  of  residence  of  the  insured  has 

3.  Payment  Not  Made  Within  Limited  Period  of  been  held  to  be  no  excuse  for  nonpayment  of 
C>i3to .nary Indulgence.  —  Thompson  v.  Knicker-  premiums,  so  as  to  prevent  the  policy  from 
b  >:k:r  L.  Ins.  Co.,  104.  U.  S.  252;  Hartford  L.  lapsing,  where  by  its  terms  premiums  are  pay- 
A  n  jity  Ins.  Co.  v.  Unsell,  144  U.  S.  447.  able  at  the  home  office  "  unless  otherwise  ex- 

4.  Conduct  of  Insurer  Indicating  that  Premium  pressly  agreed  in  writing,  or  to  agents  when 
Will  Not  B3  Accepted.  — Union  Cent.  L.  Ins.  they  produce  receipts  signed  by  the  president 
C).  v.  Caldwell,  (Ark.  1900)  58  S.  W.  Rep.  355;  or  secretary."  Bulger  v.  Washington  L.  Ins. 
Heinlein  v.  Imperial  L.  Ins.  Co..   101  Mich.  Co.,  63  Ga.  329. 

250,  45  Am.  St.  Rep.  409;  Sullivan  v.  Indus-  6.  Greenwood  v.  New  York  L.  Ins.  Co.,  27 

trial  Ben.  Assoc.,  73  Hun  (N.  Y.)3ig;  Hayner  Mo.  App.  401. 

v.  American  Popular  L.  Ins.  Co.,  69  N.  Y.  435;  7.  Manhattan  L.  Ins.  Co.  v.  Fields,  (Tex. 

Meyer  v.  Knickerbocker  L.  Ins.  Co.,  73  N.  Y.  Civ.  App.  1894)  26  S.  W.  Rep.  280. 
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an  intent  not  to  take  advantage  of  the  forfeiture,  and  does  no  act  prior  to  the 
death  of  the  insured  indicating  a  purpose  to  claim  a  forfeiture,  the  court  will 
be  justified  in  finding  a  waiver  of  the  forfeiture.1  In  such  cases  the  liability 
of  the  insurer  accrues  on  the  death  of  the  insured,  and  it  is  too  late  after- 
wards to  claim  for  the  first  time  the  benefit  of  a  forfeiture.2 

(b)  Acceptance  of  Premium  —  aa.  In  General. — A  forfeiture  for  nonpayment  of 
premiums  may  be  waived  by  the  acceptance  of  the  premium  after  the  forfeit- 
ure.3 So  where  the  insured  makes  a  payment,  specifically  appropriating  it  to 
the  payment  of  the  premium  falling  due  on  a  certain  day,  and  the  company 
accepts  the  same,  such  payment  and  acceptance  continue  the  policy  in  force, 
notwithstanding  default  in  the  payment  of  premiums  which  had  previously 
fallen  due.4 

Acceptance  by  Agent.  —  But  where  a  policy  has  lapsed  for  the  nonpayment  of  a 
premium,  the  acceptance  of  the  overdue  premium  by  an  agent  having  no 
authority  to  receive  it  will  not  amount  to  a  waiver.5  But  it  has  been  held 
that  although  an  agent  had  no  authority  to  bind  the  company  by  receiving 
payment  of  a  premium  after  it  was  due,  the  company  may  waive  it  at  any  time  ; 
and  if  the  company  received  it  from  their  agent  after  it  was  due,  they  were 
bound  to  inform  themselves  of  the  time  when  it  had  been  paid  to  him,  and 
that  by  receiving  it  from  him  without  inquiry,  they  waived  the  right  to  insist 
on  delay  in  payment  as  a  ground  of  forfeiture  of  the  policy.6 

bb.  Conditional  Acceptance.  —  Where  an  overdue  premium  or  assessment  is 
accepted  on  a  condition,  as  that  the  member  is  in  good  health,  the  condition 
of  the  acceptance  will  be  operative  and  binding. 7  But  where  the  company 
has  accepted  an  overdue  premium,  the  fact  that  it  did  not  intend  to  keep  the 
money  absolutely  but  only  until  it  had  explained  to  the  insured  the  kind  of 
health  certificate  that  would  be  required,  will  not  avoid  the  waiver  where  it 
appeared  that  the  company  had  ample  time  to  make  such  explanation  before 
the  death  of  the  insured,  but  failed  to  do  so.8  So,  where  an  overdue  premium 
has  been  accepted  and  retained  by  the  company,  a  subsequent  request  by  the 
insured  for  a  certificate  of  health,  which  is  not  complied  with,  will  not  relieve 

1.  Waiver  by  Acts  Subsequent  to  Forfeiture.  —  Co.,  97  Mich.  416;  Nashville  L.  Ins.  Co.  v. 
Young  v.  Mutual  L.  Ins.  Co.,  2  Sawy.  (U.  S.)      Ewing,  2  Baxt.  (Tenn.)  305. 

325.  6.  Piedmont,  etc.,  L.  Ins.  Co.  v.  Lester,  59 

2.  Young  v.  Mutual  L.  Ins.  Co.,  2  Sawy.  (U.  Ga.  812;  Williams  v.  Maine  State  Relief 
S.)  325.  Assoc.,  89  Me.  158;  Hodsdon  v.  Guardian  L. 

3.  Waiver  by  Acceptance  of  Premium  After  For-  Ins.  Co.,  97  Mass.  144,  93  Am.  Dec.  73. 
feiture.  —  United  Security  L.  Ins  ,  etc.,  Co.  v.  1.  Effect  of  Conditional  Acceptance  of  Overdue 
Bond,  16  App.  Cas.  (D.  C.)  579;  Jacobs  v.  Premium. —  Servoss  i.  Western  Mut.  Aid  Soc., 
National  L.  Ins.  Co.,  1  MacArthur(D.  C.)  632;  67  Iowa  86;  Rice  v.  New  England  Mul.  Aid 
American  L.  Ins.  Co.  v.  Green,  57  Ga.  469;  Soc,  146  Mass.  248;  Clark  v.  Metropolitan  L. 
Metropolitan  L.  Ins.  Co.  v.  Mulleady,  (Ky.  Ins.  Co.,  107  Mich.  160;  Ronald  v.  Muiual 
lS99)  53  S.  W.  Rep.  282;  Bingler  v.  Mutual  Reserve  L.  Fund  Assoc.,  (Supm.  Ct.  Gen.  T.) 
Ben.  L.  Ins.  Co.,  (Kan.  App.  1900)61  Pac.  Rep.  10  N.  Y.  Supp.  632;  New  York  L.  Ins.  Co.  v. 
673;  Coburn  v.  Life  Indemnity,  etc.,  Co.,  52  Scott,  23  Tex.  Civ.  App.  541;  Mutual  Reserve 
Minn,  424;  Appleton  v.  Phoenix  Mut.  L.  Ins.  Fund  L.  Assoc.  v.  Lovenberg,  (Tex.  Civ.  App. 
Co.,  59  N.  H.  541,  47  Am.  Rep.  220;  Wyman  ».  1900)  59  S.  W.  Rep.  314.  See  also  Pray  v.  Life 
Phoenix  Mut.  L.  Ins.  Co..  45  Hun  (N.  Y.)  184;  Indemnity,  etc.,  Co.,  104  Iowa  114. 

Arnott  v.  Prudential  Ins  Co.,  (Supm.  Ct.  Gen.         Where  in  the  renewal  of  a  policy  which  had 

T.)  17  N.  Y.  Supp.  710;  New  York  L.  Ins.  Co.  been  allowed  to  lapse,  the  company  had  ac- 

v.  Smith,  (Tex.  Civ.  App.  1897)41  S.  W.  Rep.  cepted  payment  of  back  dues,  upon  the  con- 

680;  Rasmusen  v.  New  York  L.  Ins.  Co.,  91  dition  recited  in  the  receipt  that  the  applicant 

Wis.  89.    See  also  Life  Ins.  Clearing  Co.  v.  "  was  living,  of  temperate  habiis,  in  good 

Altschuler,  55  Neb.  341.  health    then    and    for   twelve  months  past, 

4.  Waiver  of  Forfeiture  by  Acceptance  of  Subse-  and  free  from  all  disease,  infirmity,  or  weak- 
quent  Premium.  —  Butler  v.  American  Popular  ness,"  it  was  held  that  the  condition  did  not 
L.  Ins.  Co.,  42  N.  Y.  Super.  Ct.  342.  See  include  temporary  illness  not  severe  in  its 
also  Stylow  v.  Wisconsin  Odd  Fellows  Mut.  character,  which  did  not  impair  his  constitu- 
L.  Ins.  Co.,  69  Wis.  224,  2  Am.  St.  Rep.  tion,  and  from  which  he  had  then  recovered. 
738.  French  v.  Mutual  Reserve  Fund  L.  Assoc.,  in 

5.  Acceptance  by  Agent.  —  Jackson  v.  Royal  N.  Car.  391,  32  Am.  St.  Rep.  S03. 

Ben.  Soc,  (N.  Y.  City  Ct.  Gen.  T.)  15  Misc.  8.  Rasmusen  v.  New  York  L.  Ins.  Co.,  91 
(N.  Y.)  481;  Mallory  v.  Metropolitan  L.  Ins.      Wis.  89. 
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the  company  from  the  consequences  of  its  waiver,  there  being  no  provision  in 
the  policy  requiring  such  certificate  to  be  given.1  And  where  the  acceptance 
of  an  overdue  payment  was  on  condition,  and  for  that  reason  did  not  amount 
to  a  waiver,  the  forfeiture  may  nevertheless  be  waived  by  the  subsequent 
levy  and  acceptance  of  assessments  without  condition.3 

cc.  Effect  of  Ignorance  of  Death  of  Insured.  —  When  the  death  of  the  insured 
occurs  after  the  failure  to  pay  a  premium  according  to  the  terms  and  conditions 
of  the  policy,  the  acceptance  thereafter  of  the  overdue  premium  by  the  com- 
pany or  its  agent  in  ignorance  of  the  death  will  not  amount  to  a  waiver  of  the 
forfeiture.3  And  this  rule  has  been  applied  to  the  case  where  the  person 
making  the  payment  was  ignorant  of  the  death  of  the  insured,4  as  well  as 
where  he  fraudulently  concealed  the  fact  from  the  company.5  But  it  has  been 
held  that  the  acceptance  of  an  overdue  premium  will  amount  to  a  waiver,  not- 
withstanding the  fact  that  at  the  time  the  insured  was  sick  of  a  disease  which 
subsequently  caused  his  death,  and  the  company's  agent  was  not  notified  of 
that  fact.6 

dd.  Demand  of  Payment  of  Overdue  Premium  Note.  —  A  clause  in  an  insurance 
policy  providing  that  the  failure  to  pay  a  premium  note  would  woik  a  forfeit- 
ure of  the  policy  without  any  action  upon  the  part  of  the  insurance  company 
has  been  held  to  be  waived  by  the  retention  of  the  note  and  demand  of  its 
payment  after  maturity,  unaccompanied  by  an  explanation  showing  an  intent 
not  to  waive  the  forfeiture.7  The  same  result  has  been  held  to  follow  the 
taking  of  a  judgment  on  a  note  after  maturity,  and  collecting  it  by  levy  and 
sale.8  Especially  is  the  rule  true  where  the  policy  provides  that  all  premium 
notes  not  then  due  shall  be  surrendered  to  the  insured.9  But  where  the  con- 
tract of  insurance  provides  that  if  the  premium  notes  are  not  paid  at  maturity 
the  full  amount  of  the  annual  premium  shall  be  considered  as  earned  and 
payable  without  reviving  the  policy,  the  fact  that  they  are  held  after  they 
become  due  and  their  payment  is  demanded  does  not  tend  to  prove  a  waiver  of 
the  forfeiture.10 

(c)  Agreement  to  Revive  or  Reinstate.  —  Where  by  the  terms  of  the  policy  it  has 
ceased  and  determined  by  the  nonpayment  of  premiums  within  the  time  stipu- 
lated in  the  policy,  it  may  be  renewed  or  revived  by  an  agreement  subsequent 
to  the  default.11 

Whether  a  New  Consideration  Is  Required.  • — ■  It  has  been  held  in  Pennsylvania  that 
a  lapsed  policy  can  be  restored  to  life,  so  far  as  the  insured  is  concerned,  only 
by  the  actual  payment  and  acceptance  of  the  premium  or  a  contract  based 
upon  a  sufficient  consideration,  and  the  mere  promise  of  the  company  through 
its  agent,  made  after  the  default  has  occurred,  to  receive  the  premium,  is  a 

1.  Bingler  v.  Mutual  Ben.  L.  Ins.  Co.,  (Kan.  from  the  company.  Union  Mut.  L.  Ins.  Co. 
App.  1900)  61  Pac.  Rep.  673.  v.  McMillen,  24  Ohio  St.  67. 

2.  Rice  v.  New  England  Mut.  Aid  Soc,  146  6.  Bingler  v.  Mutual  Ben.  L.  Ins.  Co.,  (Kan. 
Mass.  248.    See  also  Williams  v.  Maine  State  App.  1900)  61  Pac.  Rep.  673. 

Relief  Assoc.,  89  Me.  158.  7.  Demand  of  Payment  of  Overdue  Premium  Note. 

3.  Acceptance  of  Overdue  Premium  in  Ignorance  — Moreland  v.  Union  Cent.  L.  Ins.  Co.,  (Ky. 
of  Death  of  Assured.  —  Mobile  L.  Ins.  Co.  v.  1898)  46  S.  W.  Rep.  516;  Union  Cent.  L.  Ins. 
Prueti,  74  Ala.  487;  Miller  v.  Union  Cent.  L.  Co.  v.  Dovall,  (Ky.  1898)  46  S.  W.  Rep.  518. 
Ins.  Co.,  no  111.  102.  See  also  Pritchard  v.  See  also  Trager  v.  Louisiana  Equitable  L.  Ins. 
Merchants',  eic,  Mut.  L.  Assur.  Soc,  3  C.  B.  Co.,  31  La.  Ann.  235.  Compare  McGeachie  v. 
N.  S.  622,  91  E.  C.  L.  622;  ./Etna  L.  Ins.  Co.  v.  North  American  L.  Ins.  Co.,  23  Can.  Sup.  Ct. 
Brad  way,  90  111.  App.  576.  148. 

4.  Miller  v.  Union  Cent.  L.  Ins.  Co.,  110  111.  8.  Union  Cent.  L.  Ins.  Co.  v.  Woods,  11  Ind. 
102.  App.  335- 

5.  Mobile  L.  Ins.  Co.  v.  Pruett,  74  Ala.  487;  9.  Union  Cent.  L.  Ins.  Co.  v.  Jones,  17  Ind. 
Goedecke  v.  Metropolitan  L.  Ins.  Co.,  30  Mo.  App.  592. 

App.  601.  10.  Union  L.  Ins.  Co.  v.  Chowning,  8  Tex. 

The  same  rule  has  been  applied  where  the  Civ.  App.  455;   Laughlin  v.  Fidelity  Mut.  L. 

agent  of  the  company,  who  was  not  authorized  Assoc..  8  Tex.  Civ.  App.  448. 

to  receive  ihe  overdue  premium,  acted  in  the  11.  Agreement  to  Revive  or  Reinstate. — Knick- 

interest  of  the  insured  in  concealing  the  facts  erbocker  L.  Ins.  Co.  v.  Norton,  96  U.  S.  234; 
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nudum  pactum,  and  will  not  avoid  a  forfeiture  if  the  insured  dies  before  the 
contract  is  perfected  by  payment.1  But  it  has  been  held  that  an  agreement 
after  default  to  accept  a  tender  of  payment  according  to  the  agreement  will 
have  the  effect  of  a  waiver.3  And  where  the  agreement  specifies  no  time 
within  which  payment  is  to  be  made,  a  tender  within  a  reasonable  time  will 
be  sufficient.3 

IV.  Forfeiture  and  Avoidance  —  1.  Breach  of  Conditions  —  a.  Breach  of 
Restriction  upon  Travel.  —  Policies  of  life  insurance  sometimes  contain 
provisions  restricting  the  right  of  the  insured  to  reside  or  travel  beyond  speci- 
fied territorial  limits  without  the  consent  of  the  insurer,  on  pain  of  forfeiture 
of  the  policy,  and  a  violation  of  these  provisions  will  avoid  the  policy.4 

Effect  of  Permit.  —  But  while  the  company  is  under  no  obligation  to  give  its 
consent  it  may  elect  by  granting  a  permit  to  remove  on  certain  terms  the  pro- 
hibition contained  in  the  policy.5  But  a  forfeiture  will  be  enforced  notwith- 
standing a  clause  providing  for  the  granting  of  permits  by  the  company  on 
reasonable  terms  to  travel  beyond  the  prohibited  limits,  if  in  fact  no  such 
permit  has  been  granted,  since  the  granting  of  the  permit  upon  terms  to  be 
prescribed  by  the  company  involves  a  new  bargain  to  be  entered  into  by  the 
parties  to  the  original  contract,  which  the  courts  cannot  execute  for  them.0 

The  Act  of  Postdating  a  Permit  to  reside  in  a  restricted  territory,  which  is 
intended  to  secure  a  present  right,  does  not  prevent  it  from  operating  in 
accordance  with  the  intent  of  the  parties.7 

Strict  Compliance  with  Terms  of  Permit  Required.  —  The  company  has  the  right  to 
fix  its  own  terms,  and  the  insured  will  be  bound  to  such  limitations  imposed 
as  it  deems  expedient.8  Thus,  where  a  permit  allows  the  insured  to  pass 
beyond  the  prohibited  limits  by  either  of  two  routes,  the  policy  will  be  for- 
feited if  the  insured  selects  a  third  route,  though  it  be  the  safest  and  shortest.9 
But  the  terms  of  a  license  given  by  the  company  to  the  insured  to  pass  by  sea 
in  first-class  decked  vessels,  are  not  violated  by  his  taking  passage  as  a  steerage 
passenger.10 

Failure  to  Follow  Terms  of  Permit  on  Account  of  Illness.  —  Where  by  the  terms  of  the 
policy  or  the  permit  the  insured  is  prohibited  from  residing  or  traveling  beyond 
certain  limits  during  a  specified  portion  of  the  year,  the  fact  that  he  is  pre- 
vented by  illness  from  leaving  the  prohibited  territory  within  the  required 
time  will  not  prevent  a  forfeiture  where  it  appears  that  the  insured  was  in 


Robertson  v.  Metropolitan  L.  Ins.  Co.,  88  N. 
Y.  54i. 

1.  New  Consideration  Required  for  Agreement 
to  Revive.  —  Lantz  v.  Vermont.  L.  Ins.  Co.,  139 
Pa.  St.  546. 

2.  Agreement  to  Revive  with  Tender  of  Pay- 
ment.—  Knickerbocker  L.  Ins.  Co.  v.  Norton, 
96  U.  S.  234;  Murrayt'.  Home  Ben.  L.  Assoc., 
90  Cal.  407,  25  Am.  St.  Rep.  133. 

3.  Tender  Within  Reasonable  Time.  —  Murray 
v.  Home  Ben.  L.  Assoc.,  90  Cal.  402,  25  Am. 
St.  Rep.  133;  Miesell  v.  Globe  Mut.  L.  Ins. 
Co.,  76  N.  Y.  115. 

4.  Forfeiture  for  Breach  of  Restriction  on 
Travel.  —  Bennecke  v.  Connecticut  Mut.  L.  Ins. 
Co.,  105  U.  S.  355;  Hathaway  v.  Trenton  Mut. 
I .,  etc.,  Ins.  Co.,  n  Cush.  (Mass.)  448;  Night- 
ingale v.  State  Mut.  L.  Ins.  Co.,  5  R.  I.  40. 

Permission  to  Reside  in  Specified  Place  by  Terms 
of  Policy. —  Where  by  the  terms  of  the  policy 
a  person  is  insured  as  a  resident  of  a  certain 
place  for  the  premium  agreed  on,  he  is  entitled 
to  reside  there  without  further  permission  or 
payment,  and  the  indorsement  upon  the  policy 
of  permission  to  reside  there  upon  a  payment 
of  a  sum  not  named,  leaving  a  blank  for  the 


amount  nol  filled  up,  cannot  operate  to  de- 
prive him  of  the  privilege  for  which  he  has 
already  in  the  completed  parts  of  the  instru- 
ment contracted  and  paid.  Forbes  v.  American 
Mut.  L.  Ins.  Co.,  15  Gray  (Mass.)  249,  77  Am. 
Dec.  360. 

6.  Restriction  Removed  by  Granting  of  Permit. 

—  Where  in  such  case  the  permit  provided 
that  the  insured  was  to  "  take  his  own  risk  of 
epidemics,"  it  was  held  that  yellow  fever  was 
not  an  epidemic,  it  not  being  prevalent  at  the 
time  in  the  locality  where  the  insured  had 
gone.  Pohalaski  v.  Mutual  L.  Ins.  Co.,  (N.  Y. 
Super.  Ct.  Gen.  T.)45  How.  Pr.  (N.  Y.)  504. 

6.  Douglas  v.  Knickerbocker  L.  Ins.  Co.,  (N. 
Y.  Super.  Ct.  Spec.'T.)  55  How.  Pr.  (N.  Y.)  104. 

7.  Walsh  v.  .(Etna  L.  Ins.  Co.,  30  Iow-a  133,  6 
Am.  Rep.  664. 

8.  Strict  Compliance  with  Terms  of  Permit  Re- 
quired.—  Hathaway  v.  Trenton  Mut.  L.,  etc., 
Ins.  Co.,  11  Cush.  (Mass.)  448;  Raynsford  v. 
Royal  Ins.  Co.,  52  N.  Y.  626. 

9.  Hathaway  v.  Trenton  Mut.  L.,  etc.,  Ins. 
Co.,  11  Cush.  (Mass.)  448. 

10.  Taylor  v.  .(Etna  L.  Ins.  Co.,  13  Gray 
(Mass.)  434. 
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feeble  health  when  he  went  into  the  prohibited  locality.1 

b.  Impairment  of  Health  by  Intemperance.  —  Life  policies  frequently 
provide  for  a  forfeiture  in  the  event  that  the  insured  should  become  so  far 
intemperate  as  to  impair  his  health.3 

c.  Engaging  in  Prohibited  Occupation.  —  A  policy  will  not  be  forfeited 
by  reason  of  the  fact  that  the  insured,  subsequently  to  its  issuance,  engages  in 
an  extra-hazardous  occupation,  as  for  instance  car-coupling,  where  the  contract 
contains  no  condition  in  regard  to  a  change  of  occupation  by  the  insured.3 
Bat  a  condition  in  a  policy  forbidding  the  insured  from  personally  engaging  in 
a  specified  occupation  on  pain  of  forfeiture  of  the  policy,  is  one  which  the 
insurer  has  a  right  to  make  a  part  of  the  contract,  and  if  assented  to  by  the 
insured  it  is  binding  upon  him  unless  waived  expressly  or  by  implication.4  And 
a  permit  is  a  waiver  of  the  condition  only  to  the  precise  extent  and  in  the 
precise  form  stated  in  it,  and  where  the  insured  continues  to  be  engaged  in 
the  forbidden  business  after  the  expiration  of  the  permit  the  policy  will  be 
forfeited.5 

Condition  Inapplicable  to  Occupation  Prior  to  Contract.  —  A  condition  that  a  person 
upon  whose  life  a  policy  is  issued  shall  not  be  connected  in  any  capacity  with 
the  ale,  wine,  or  liquor  business,  unless,  etc.,  has  been  held  to  apply  only  to 
such  a  connection  with  such  business  after  the  date  or  delivery  of  the  policy.6 

Entering  Military  or  Naval  Service.  — -It  has  been  held  that  a  clause  ill  a  policy 
prohibiting  the  insured  from  entering  into  any  military  or  naval  service  whatever 
without  the  consent  of  the  company,  is  not  violated  by  the  fact  that  he  was 
engaged  as  superintendent  in  charge  of  constructing  bridges  on  a  railroad 
which  was  under  military  direction  and  was  used  for  military  purposes.7  Nor 
is  it  a  violation  for  the  insured  to  act  as  a  clerk  in  the  office  of  an  adjutant- 
general,  where  it  appears  that  he  was  subject  to  no  military  order  and  held  no 
commission  or  position  connected  with  the  military  service.8 

d.  Condition  as  to  Soundness  of  Health.  —  Where  a  policy  contains 
a  condition  to  the  effect  that  no  obligation  is  assumed  by  the  company  unless 
at  the  time  of  the  policy  the  insured  is  alive  and  in  sound  health,  there  can  be 
no  recovery  if  it  is  made  to  appear  upon  the  trial  that  the  insured  was  not  in 
sound  health  at  the  date  of  the  policy.9  "Sound  health"  in  this  connection 
means  that  state  of  health  which  is  free  from  any  disease  or  ailment  that 
seriously  affects  the  general  healthfulness  of  the  system,  and  not  a  mere  tem- 
porary indisposition.10 

e.  Nonpayment  of  Premiums.  —  A  full  discussion  of  the  effect  of  a 


1.  Failure  to  Follow  Terms  of  Permit  on  Ac- 
count of  Illness.  —  Evans  v.  U.  S.  Life  Ins.  Co., 
64  N.  Y.  304. 

[n  Baldwin  v.  New  York  L.  Ins. ,  etc.,  Co.,  3 
Bosiv.  (N.  Y.)  530,  where  it  did  not  appear  that 
ihe  assured  was  in  feeble  health  when  he  vis- 
ited the  prohibited  territory,  a  different  con- 
clusion was  reached.  But  see  Wheeler  v. 
Connecticut  Mut.  L.  Ins.  Co.,  82  N.  Y.  543,  37 
Am.  Rep.  594,  where  it  was  stated  that  this  case 
was  overruled  by  Evans  v.  U.  S.  Life  Ins.  Co., 
64  NT.  Y.  304. 

2.  Forfeiture  from  Impairment  of  Health  by  In- 
temperance.—  This  subject  is  fully  discussed 
under  the  title  Alcoholism,  Intemperance, 
and  Narcotics  (in  Insurance),  vol.  2,  p.  38. 
See  also  Union  Cent.  L.  Ins.  Co.  v.  Hughes, 
(Ky.  1901)  60  S.  W.  Rep.  850;  Janneck  v. 
Metropolitan  L.  Ins.  Co.,  13  N.  Y.  App.  Div. 
514;  Boyce  v.  Phoenix  Mut.  L.  Ins.  Co.,  14  Can. 
Sup.  Ct.  723. 

3.  Hobbs  v  Iowa  Mut.  Ben.  Assoc.,  82  Iowa 
in,  31  Am.  St.  Rep.  466. 


4.  Engaging  in  Prohibited  Occupation.  —  North- 
western Mut.  L.  Ins.  Co.  v.  Amerman,  119  111. 
329,  59  Am.  Rep.  799;  Ayer  v.  New  England 
Mut.  L.  Ins.  Co.,  109  Mass.  430.  See  also 
Home  L.  Ins.  Co.  v.  Pierce,  75  111.  426;  Union 
Cent.  L.  Ins.  Co.  v.  Hughes,  (Ky.  1901)  60  S. 
W.  Rep.  850. 

5.  Effect  of  Permit  as  Allowed.  —  Ayer  v.  New 
England  Mut.  L.  Ins.  Co.,  109  Mass.  430. 

6.  McGurk  v.  Metropolitan  L.  Ins.  Co.,  56 
"Conn.  528. 

7.  Welts  v.  Connecticut  Mut.  L.  Ins.  Co.,  48 
N.  Y.  34. 

8.  New  York  L.  Ins.  Co.  v.  Hendren,  24 
Gratt.  (Ya.)  536. 

9.  Metropolitan  L.  Ins.  Co.  v.  Howie,  62 
Ohio  St.  204.  See  also  Carson  v.  Metropolitan 
L.  Ins.  Co.,  1  Pa.  Super.  Cl.  572. 

10.  Meaning  of  "  Sound  Health." — Metropolitan 
L.  Ins.  Co.  v.  Howie,  62  Ohio  St.  204;  Plumb 
v.  Penn  Mut.  L.  Ins.  Co.,  108  Mich.  94.  See 
also  Robinson  v.  Metropolitan  L.  Ins.  Co.,  t, 
N.  Y.  App.  Div.  269. 
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breach  of  a  condition  requiring  the  payment  of  premiums  when  due,  on  pain 
of  forfeiture,  will  be  found  in  another  portion  of  this  article.1 

2.  Warranties  and  Representations  —  a.  General  Statement.  —  Contracts 
of  life  insurance,  like  other  contracts  of  insurance,  maybe  forfeited  or  avoided 
by  the  breach  or  falsity  of  warranties  contained  therein,3  or  of  the  representa- 
tions of  the  insured  which  are  collateral  to  the  contract.3  A  full  discussion  of 
the  general  nature  of  and  distinction  between  warranties  and  representations, 
and  the  effect  of  the  falsity  of  each,  will  be  found  in  another  portion  of  this 
work.*  The  discussion  here  will  be  confined  to  a  consideration  of  specific  war- 
ranties and  representations  in  connection  with  life  policies. 

b.  Specific  Warranties  or  Representations  —  (i)  As  to  Physical  Con- 
dition of  Insured —  (a)  Sound  Health.  —  Where  an  applicant  makes  a  warranty 
that  he  is  in  sound  or  good  health  when  the  policy  issues,  and  he  is  not  in 
sound  health,  the  insurer  will  be  released  from  liability5  except  in  so  far  as 
the  health  of  the  insured  has  been  impaired  by  the  diseases  which  he  states  in 
his  application  that  he  has  already  experienced.0  And  the  same  rule  applies 
though  the  statement  is  a  representation  and  not  a  warranty,  since  it  is 
material  to  the  risk.7 

Meaning  of  the  Term.  —  The  expression  "  good  health,"  or  "  sound  health," 
which  means  the  same  thing,  does  not  import  that  the  insured  is  absolutely 
free  from  all  bodily  infirmities  or  from  all  tendency  to  disease,  but  that  he  is 
in  a  reasonably  good  state  of  health  and  is  free  from  any  disease  or  illness  that 
tends  seriously  or  permanently  to  weaken  or  undermine  the  constitution.8 

Good  Faith  as  a  Defense.  —  Under  a  warranty  that  so  far  as  his  information  and 
knowledge  extended  the  applicant  was  in  good  health,  in  order  to  defeat 
recovery  on  the  policy  it  is  necessary  to  show  that  the  applicant  knew  or  had 
reason  to  believe  that  he  was  not  in  good  health  at  the  time  the  application 
was  made.9  And  indeed  it  has  been  held  that  a  representation  that  the 
insured  was  in  good  health  and  of  sound  body,  though  it  turns  out  to  be 
untrue,  will  not  forfeit  the  policy  if  the  insured  acted  in  perfect  good  faith  in 
making  the  statement,  and  this  on  the  principle  that  the  statement  belongs 
to  that  class  which  the  insurer  must  have  known  were  not  made  on  the  per- 
sonal knowledge  of  the  insured.10 

1.  See  supra,  this  title.  The  Premium,  6.  Metropolitan  L.  Ins.  Co.  v.  Rutherford, 

2.  Co-operative  L.Assoc.  z/.Leflore,  53  Miss. i;     95  Va.  773. 

Buford  v.  New  York  L.  Ins.  Co.,  5  Oregon  334.  7.  Representation  as  to  Good  Health.  —  Gal- 

3.  See  Buford  v.  New  York  L.  Ins.  Co.,  5  braith  v.  Arlington  Mut.  L.  Ins.  Co.,  12  Bush 
Oregon  334.  (Ky.)  3S. 

4.  See  the  title  Insurance,  vol.  16,  p.  919  et  seq.  8.  Meaning  of  "Good  Health"  —  England. — 

5.  Warranty  of  "Good"  or  "Sound"  Health.—  Ross  v.  Bradshaw,  1  W.  Bl.  313. 
Hambrough  v.  Mutual  L.  Tns.  Co.,  72  L.  T.  N.  United  States.  —  Conver  v.  Phoenix  Mut.  L. 
S.  140;  Morgan  v.  Bloomington  Mut.  L.  Ben.  Ins.  Co..  3  Dill.  (U.  S.)  226;  Goucher  v.  North- 
Assoc,  32  111.  App.  79;  Maine  Ben.  Assoc.  v.  western  Traveling  Men's  Assoc.,  20  Fed.  Rep. 
Parks,  81  Me.  79,  10  Am.  St.  Rep.  240;  Story  596;  Manhattan  L.  Ins.  Co.  z/.Carder,  (C.  C.  A.) 
v.  Uniied  L.,  etc.,  Ins.  Assoc.,  (Supm.  Ct.  Gen.  82  Fed.  Rep.  986. 

T.)  4  N.  Y.  Supp.  373.    See  also  Meiropolitan  Alabama.  —  Alabama  Gold  L.  Ins.  Co.  v. 

L.  Ins.  Co.  v.  Dempsey,  72  Md.  2S8;  Mayer  v.  Johnston,  80  Ala.  467,  60  Am.  Rep.  112. 

Equitable  Reserve  Fund  L.  Assoc.,  49  Hun  Kentucky.  —  Galbraith  v.  A  rlington  Mut.  L. 

(N.  Y.)  336.  Ins.  Co.,  12  Bush  (Ky.)  39. 

Answers  Falsely  Reported  by  Medical  Examiner.  Michigan.  —  Brown  -'.Metropolitan  L.  Ins. 

—  But  ihough  the  statements  of  the  insured  Co.,  65  Mich.  306,  8  Am.  St.  Rep.  S94;  Pu- 

as  10  the  soundness  of  his  physical  condition  dritzky  v.  Supreme  Lodge,  etc.,  76  Mich.  42S; 

are  warranted  to  be  true,  he  is  not,  in  the  ab-  Hann     National  Union,  97  Mich.  513,  37  Am. 

sence  of  express  agreement  or  of  anything  St.  Rep.  365. 

putting  him  on  inquiry,  bound  to  assume  the  Wisconsin.  —  Morrison    v.  Wisconsin  Odd 

exercise  of  supervisory  power  over  the  work  Fellows  Mut.  L.  Ins.  Co..  59  Wis.  162. 

of  the  medical  examiner  in  reducing  the  ex-  9.  Hann  v.  National  Union,  97  Mich.  513, 

amination  to  writing,  and  in  such  case  he  does  37  Am.  St.  Rep.  365.    See  also  Tooker  v.  Se- 

not  warrant  that  his  answers  would  be  writ-  curity  Trust  Co.,  26  N.  Y.  App.  Div.  372, 

ten  down  correctly  by  the  medical  examiner.  affirmed  165  N.  Y.  608. 

Equitable  L.  Ins.  Co.  v.  Hazlewood,  75  Tex.  10.  Schwarzbach   v.    Ohio   Valley  Protec- 

347,.  16  Am.  St.  Rep.  893.    See  also  the  title  tive  Union,   25  W.  Va.  622,  52   Am.  Rep. 

Insurance,  vol.  16,  p.  945.  227. 
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Whether  Insanity  Constitutes  Unsound  Health.  —  The  fact  that  the  person  insured  is 
insane  cannot,  as  a  matter  of  law,  be  held  to  constitute  a  breach  of  a  warranty 
of  sound  health.  To  what  extent  mental  disturbance  will  destroy  or  interfere 
with  the  functions  of  the  body,  must  depend  upon  the  circumstances  of  each 
case.    It  is  a  question  of  fact  in  each  instance  to  be  solved  by  the  evidence.1 

(b)  Specific  Disease  or  Complaint. — A  policy  may  also  be  avoided  by  a  false 
warranty  3  or  representation  3  that  the  insured  does  not  have  or  has  not  had  a 
specific  disease  or  complaint;  and  this,  it  has  been  held,  though  the  insured 
was  ignorant  of  the  existence  of  the  disease.4  On  the  other  hand  the  rule  has 
been  laid  down  that  in  the  absence  of  explicit  unequivocal  stipulations  requir- 
ing such  an  interpretation,  it  should  not  be  inferred  that  a  person  took  a  life 
policy  with  the  distinct  understanding  that  it  should  be  void,  and  all  premiums 
paid  thereon  forfeited,  if  at  any  time  in  the  past,  however  remote,  he  was, 
whether  conscious  of  the  fact  or  not,  afflicted  with  some  one  of  the  diseases 
enumerated  in  the  question  to  which  he  was  required  to  make  a  categorical 
answer  which  he  represented  to  be  true.6 

Truth  of  Statement  a  Question  for  the  Jury,  —  The  truth. of  the  answer  of  the 
insured  to  a  question  as  to  whether  he  has  or  has  had  a  certain  disease,  is, 
where  the  evidence  is  conflicting,  a  question  for  the  jury.6 

(c)  Presumption  Against  Trivial  Ailments  or  Injuries. — -Where  questions  propounded 
to  an  applicant,  as  to  his  physical  condition,  are  in  such  terms  as  include  the 
most  trivial  ailments  or  injuries,  they  should  be  interpreted  as  referring  only 
to  such  illnesses  or  injuries  as  affect  the  risk  to  be  assumed,  unless  they  are 
in  words  which  exclude  such  interpretation.  The  presumption  is  that  trivial 
ailments  or  injuries  are  not  within  the  contemplation  of  the  parties,  and  that 
the  questions,  in  the  absence  of  words  directing  attention  to  them,  are  not 
asked  with  a  view  or  purpose  of  ascertaining  the  existence  of  the  same. 
Answers  of  the  applicant  should  be  interpreted  in  the  same  manner  as  the 
questions  eliciting  them,  that  is  to  say,  as  responsive  to  the  questions  in  the 
sense  in  which  they  are  asked.7 


1.  Whether  Insanity  Constitutes  Unsound 
Health. — Jacklin  v.  National  L.  Assoc,,  75  Hun 
(N.  Y.)  595- 

2.  Warranty  Against  Specific  Disease.  —  Bar- 
teau  v.  Phoenix  Mut.  L.  Ins.  Co.,  67  N.  Y. 
595;'  Powers  v.  North  Eastern  Mut.  L.  Assoc., 
50  Vt.  630;  Baumgart  v.  Modern  Woodmen  of 
America,  85  Wis.  546;  Fitzrandolph  v.  Mutual 
Relief  Soc,  17  Can.  Sup.  Ct.  333. 

Disease  of  Urinary  Organs.  —  Where,  in  answer 
to  the  questions  whether  the  insured  had  ever 
had  disease  of  the  kidneys,  or  disease  of  the 
urinary  organs,  the  insured  warranted  that  he 
had  the  former  but  not  the  latter  disease,  the 
company  will  be  released  from  all  liability  if 
the  insured  in  fact  had  disease  of  the  urinary 
organs  other  than  disease  of  the  kidneys, 
although  the  former  disease  was  caused  by 
the  latter.  Metropolitan  L.  Ins.  Co.  v.  Ruther- 
ford, Q5  Va.  773. 

To  What  Time  Warranty  Relates.  —  A  war- 
ranty that  the  insured  has  not  a  specified  dis- 
ease relates  to  the  time  the  statement  is  made. 
Levie  v.  Metropolian  L.  Ins.  Co.,  163  Mass. 
"7. 

3.  See  Barleau  v.  Phoenix  Mut.  L.  Ins.  Co., 
67N.Y.  595. 

4.  Ignorance  of  Existence  of  Disease  Held  to  Be 
No  Excuse.  —  Ritzier  v.  World  Mut.  L.  Ins.  Co., 
42  N.  Y.  Super.  Ct.  409;  Powers  71.  North  East- 
ern Mut.  L.  Assoc.,  50  Vt.  630. 

Piles. — -A  breach  of  warranty  that  the  in- 
sured had  never  had  piles  will  defeat  a  pol- 
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icy,  though  the  death  of  the  insured  resulted 
from  other  causes,  and  though  he  wasignov' 
rant  that  he  had  the  disease.     Baumgart  v. 
Modern'Woodmen  of  America,  85  Wis.  546. 

5.  Moulor  v.  American  L.  Ins.  Co.,  111  U. 
S.  335.  See  also  Northwestern  Mut.  L.  Ins. 
Co.  v.  Woods,  54  Kan.  663;  Fidelity  Mut.  L. 
Assoc.  v.  Jeffords,  (C.  C.  A.)  107  Fed.  Rep. 
402. 

6.  Falsity  of  Answers  Question  for  Jury.  —  Doty 
v.  New  York  State  Mut.  Ben.  Assoc.,  (Supm. 
Ct.  Gen.  T.)  9  N.  Y.  Supp.  42;  Keatley  v. 
Travelers'  L.  Ins.  Co.,  187  Pa.  St.  197. 

7.  Presumption  Against  Trivial  Ailments  or  In. 
juries.  —  Union  Mut.  Ins.  Co.  v.  Wilkinson, 
13  Wall.  (U.  S.)  222;  Connecticut  Mut.  L.  Ins. 
Co.  v.  Union  Trust  Co.,  112  U.  S.  250;  Provi- 
dence L.  Assur.  Soc.  v.  Reutlinger,  58  Ark. 
528;  Wilkinson  v.  Connecticut  Mut.  L.  Ins. 
Co.,  30  Iowa  119,  6  Am.  Rep.  657;  Cushman 
v.  U.  S.  Life  Ins  Co.,  70  N.  Y.  72;  Bancroft  v. 
Home  Ben.  Assoc.,  120  N.  Y.  14;  Home  Mut. 
L.  Assoc.  v.  Gillespie,  no  Pa.  St.  84. 

Under  Statute  in  Kentucky  providing  that 
statements  in  an  application  for  insurance 
shall  be  held  to  be  mere  representations  and 
not  warranties,  it  has  been  held  that  to  make 
the  representation  that  the  insured  had  never 
had  vertigo  material,  the  vertigo  must  be  of 
such  a  character  as  to  render  the  insurance 
more  hazardous,  by  affecting  in  some  way  the 
general  health  of  the  insured,  and  that  if  it  is 
merely  temporary,  the  result  of  indigestion,  or 
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Serious  Personal  Injury,  etc.  — -Although  the  answers  to  the  questions  contained 
in  an  application  are  by  the  terms  of  the  policy  declared  to  be  warranties,  a 
negative  answer  to  the  question  whether  the  applicant  has  "ever  met  with  any 
accidental  or  serious  personal  injury, "  1  or  received  any  wound,  hurt,  or  serious 
bodily  injury,3  though  untrue,  will  not  avoid  the  policy  if  the  wound  or  injury 
was  only  temporary  and  did  not  affect  the  health  or  the  longevity  of  the 
insured. 

"Disease."  —  In  construing  a  policy  of  life  insurance  it  is  generally  true  that 
before  any  temporary  ailment  can  be  called  a  disease  it  must  be  such  as  to 
indicate  a  vice  in  the  constitution,  or  be  so  serious  as  to  have  some  bearing 
upon  general  health  or  the  continuance  of  life,  or  such  as,  according  to  com- 
mon understanding,  would  be  called  a  disease.3  But  the  word  "  disease  "  may 
include,  and  is  often  used  to  designate,  ailments  more  or  less  trivial,  and  when 
contained  in  a  warranty  will  not  be  restricted  in  its  meaning  to  an  ailment  so 
serious  as  to  have  some  bearing  on  the  general  health  or  on  the  continuance 
of  life  if  used  in  connection  with  a  specific  ailment,  such  as  severe  headache, 
not  usually  indicating  such  conditions,  since  a  different  rule  would  do  away 
with  the  well-established  distinction  between  warranties  and  representations.4 

"Serious  illness."  —  So  the  term  "  serious  illness  "  has  been  held  to  mean  such 
illness  as  operates  to  impair  permanently  the  constitution  and  render  the  risk 
more  hazardous.5 

Affection  of  the  Liver.  —  A  statement  that  the  applicant  had  never  had  any 
"  affection  "  or  "  disease  "  of  the  liver  has  been  held  to  be  fair  and  true  within 
the  meaning  of  a  warranty  clause,  if  he  had  had  no  affection  of  the  liver  that 
amounted  to  a  disease,  that  is,  of  a  character  so  well  defined  and  marked  as 
materially  to  derange  for  a  time  the  functions  of  that  organ.6 

"Disease  of  the  Kidneys."  —  The  same  rule  has  been  laid  down  with  reference 
to  the  expression  "  disease  of  the  kidneys."  7 

Open  Sores.  —  Where  the  applicant  stated  that  he  had  no  disease  or  disorder, 
such  as  open  sores,  etc.,  it  was  held  that  the  open  sores  referred  to  were  such 
as  result  by  defective  action  from  some  functional  derangement  and  not  from 
wounds  or  accidental  injuries.8 

"Spitting  of  Blood."  —  The  mere  raising  of  a  small  quantity  of  blood  with  a 
cough  in  a  single  instance  is  not  necessarily  such  an  indication  of  disease,  or 
so  material  a  circumstance,  that  such  an  occurrence,  however  slight,  at  any  time 
during  the  previous  life  of  the  applicant,  would  make  his  answer,  that  he  had 
not  had  spitting  of-blood,  a  misrepresentation  requiring  that  the  court  should 

of  some  other  cause  that  soon  ceases  to  exist,  Tenn.  28.    See  also  Heme  Mut.  L.  Assoc.  *. 

the  statement  cannot  be  regarded  as  material.  Gillespie,  no  Pa.  St.  84. 

Mutual  Ben.  L.  Ins.  Co.  v.  Daviess,  87  Ky.  6.  "  Affection  "  or  "  Disease  "  of  Liver  Construed. 

541.  — Connecticut  Mut.  L.  Ins.  Co.  v.  Union  Trust 

1.  Wilkinson  ?'.  Union  Mut.  L.  Ins.  Co.,  2  Dill.  Co.,  112  U.  S.  250;  Cushman  v.  U.  S.  Life  Ins. 
(U.  S.)  570,  13  Wall.  (U.  S.)  222;  Wilkinson  Co.,  70  N.  Y.  72.  See  also  Metropolitan  L. 
v.  Conneciicut  Mut.  L.  Ins.  Co.,  30  Iowa  119,  Ins.  Co.  v.  Rutherford,  95  Va.  773. 

6  Am.  Rep.  657.    See  also  Home  Mut.  L.  7.  " Disease  of  the  Kidneys"  Construed.  —  Con- 

Assoc.  v.  Gillespie,  no  Pa.  St.  89.  tinental  L.  Ins.  Co.  v.  Yung,  113  Ind.  159,  3 

2.  Bancroft  v.  Home  Ben.  Assoc.,  120  N.  Y.  Am.  St.  Rep.  630. 

1 4 .  Kidney  Trouble  and  Disease  of  the  Kidneys  Distin- 

3.  The  Term  "  Disease  "  Construed. — Cushman  guished.  —  In  Hogan  v.  Metropolitan  L.  Ins. 
v.  U.  S.  Life  Ins.  Co.,  70  N.  Y.  72;  Bancroft  v.  Co.,  164  Mass.  448,  it  was  held  that  a  statement 
Home  Ben.  Assoc.,  58  N.  Y.  Super.  Ct.  492,  126  that  the  insured  had  never  had  any  diseaseof  the 
N.  Y.  682;  Rand  v.  Life  Assur.  Soc,  97  Tenn.  kidneys  was  not  shown  to  be  untrue  by  proof 
291.                                                .  that  he  had  had  kidney  trouble,  since  it  is  con- 

4.  Mutual  L.  Ins.  Co.  v.  Simpson,  88  Tex.  ceivable  that  there  might  have  been  a  kidney 
333:  53  Am.  St.  Rep.  757.  trouble  from  accident  or  some  other  temporary 

6.  "Serious  Illness"  Construed.  —  Goucher  v.  cause  such  as  to  produce  sickness,  when  it 

Northwestern  Traveling  Men's  Assoc.,  20  Fed.  could  not  properly  be  said  that  there  was  dis- 

Rep.  596;  Illinois  Masons'  Benev.  Soc.  v.  Win-  ease  of  the  kidneys. 

throp,  85  111.  537;  Rand  v.  Life  Assur.  Soc,  97  8.  "Open  Sores"  Construed. —  Home  Mut.  L. 

Tenn.  291;  Knights  of  Pythias  v,  Cogbill,  99  Assoc.  v.  Gillespie,  110  Pa.  St.  84. 
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so  declare  it  as  a  matter  of  law.1  If  the  question  is  put  to  such  an  appli- 
cant whether  or  not  he  has  had  any  spitting  of  blood,  a  negative  answer  by 
him  which  is  warranted  to  be  true  will  avoid  the  policy,  though  there  was  a 
failure  to  disclose  only  a  single  instance  of  blood  spitting,  and  whether  this 
proceeded  from  one  cause  or  another.2  But  a  warranty  that  the  insured  had 
not  had  the  complaint  of  spitting  or  raising  blood  has  been  held  to  be  equiva- 
lent to  a  warranty  that  he  had  not  had  blood  spitting  in  such  a  form  as  to  be 
called  a  disease,  disorder,  or  constitutional  vice,  and  not  to  require  a  dis- 
closure of  an  instance  of  blood  spitting  on  a  single  occasion.3  On  the  other 
hand  it  has  been  held  that  a  warranty  that  the  insured  has  not  had  since 
childhood  the  disease  or  disorder  of  spitting  or  raising  blood,  was  broken  by 
proof  that  a  year  prior  to  the  application  he  had  a  hemorrhage,  for  which  he 
consulted  a  physician.4 

Difficulty  with  Head  or  Brain.  —  Questions  in  an  application  as  to  whether  the 
insured  had  ever  had  any  difficulty  with  his  head  or  brain,  have  been  held  to 
point  to  mental  unsoundness,  or  some  functional  organic  derangement  of  the 
head  or  brain,  and  not  to  include  a  temporary  physical  disturbance,  the  result 
of  accidental  causes.5 

(d)  Effect  of  Change  in  Health  After  Application.  —  Where  the  application  contains 
a  representation  that  the  health  of  the  applicant  is  good,  the  representation  is 
a  continuing  one  until  the  consummation  of  the  contract,  and  any  material 
change  in  the  health  of  the  applicant  in  the  interval  between  the  application 
and  the  completion  of  the  contract,  which  is  not  made  known  to  the  insurer, 
will  avoid  the  policy.6  But  this  rule  has  no  application  to  a  change  of  health 
after  the  consummation  of  the  contract  orally,  though  the  premium  had  not 
been  paid  or  the  policy  delivered.7  So  representations  made  by  the  insured 
in  his  certificate  of  health  upon  an  application  for  reinstatement,  were  held 
not  to  be  continuing  where  the  contract  was  consummated  on  the  day  of  appli- 
cation for  reinstatement  and  of  payment  of  the  premium,  though  the  policy 
was  not  delivered  until  afterwards.8 

(2)  Medical  Attendance  —  Warranty.  —  Where  the  applicant  states  in  his 
application  that  he  has  not  been  attended  by  a  physician  or  has  not  consulted 
one  or  been  prescribed  for  by  one,  and  such  statement  is  warranted  to  be  true 
and  is  shown  to  have  been  false,  there  can  be  no  recovery  on  the  policy.  The 
question  whether  the  applicant  had  consulted  a  physician  or  had  been  profes- 
sionally treated  by  one  is  simple,  and  one  about  which  there  could  be  no  mis- 
understanding, and  hence  a  false  answer  will  avoid  the  policy  whether  the 
consultation  related  to  a  serious  disease  permanently  affecting  the  general 
health  of  the  insured,9  or  a  disease  of  a  trivial  nature,  or  indeed  a  mere  appre- 

1.  Representation  as  to  Spitting  of  Blood. — 
Campbell  v.  New  England  Mm.  L.  Ins.  Co., 
98  Mass.  381. 

But  the  fact  thai  the  applicant  had  had  spit- 
ting of  blood  for  months  prior  to  the  applica- 
tion has  been  held  to  be  material.  Smith  v. 
yEtna  L.  Ins.  Co.,  49  N.  Y.  215. 

2.  Warranty  as  to  Spitting  of  Blood.  —  Geach 
v.  Ingall,  14  M.  &  W.  95;  Mutual  Ben.  L. 
Ins.  Co.  v.  Miller,  39  Ind.  475.  See  also  Vose 
v.  Eagle  L.,  etc.,  Ins.  Co.,  6  Cush.  (Mass.)  42. 

3.  Dreier  v.  Continental  L.  Ins.  Co.,  24  Fed. 
Rep.  670. 

4.  Smith  v.  Northwestern  Mut.  L.  Ins.  Co., 
196  Pa.  St.  314. 

5.  Difficulty  with  Head  or  Brain  Construed.  — 
Higbie  v.  Guardian  Mut.  L.  Ins.  Co..  53  N.  Y. 
603.  See  also  Knickerbocker  L.  Ins.  Co.  v. 
Trefz,  104  U.  S.  204. 

A  Question  for  the  Jury.  —  In  Knickerbocker 
L.  Ins.  Co.  v.  Trefz,  104  U.  S.  208,  it  was  held 
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to  be  a  question  for  the  jury  to  determine 
wheiher  the  affection  which  the  insured  stated 
that  he  atone  time  had,  and  which  he  declared 
to  be  sunstroke,  was  a  case  of  true  sunstroke, 
and  whether,  if  so,  it  was  a  disease  of  the  brain 
within  the  meaning  of  his  warranty. 

6.  Representation  Held  to  Be  Continuing  until 
Consummation  of  Contract.  —  Whitley  v.  Peid- 
mont,  etc.,  L.  Ins.  Co.,  71  N.  Car.  480.  See 
also  British  Equitable  Ins.  Co.  v.  Great  West- 
ern R.  Co.,  38  L.  J.  Ch.  314. 

7.  Mutual  Ben.  L.  Ins.  Co.  v.  Higginbotham, 
95  U.  S.  380;  Southern  L.  Ins.  Co.  v.  Kemp- 
ion,  56  Ga.  339. 

8.  Mutual  Ben.  L.  Ins.  Co.  v.  Higginbotham, 
95  U.  S.  380. 

9.  Warranty  as  to  Medical  Attendance.  —  Slad- 
den  v.  New  York  L.  Ins.  Co.,  86  Fed.  Rep.  102, 
58  U.  S.  App.  482;  Mut.  L.  Ins.  Co.  v.  Arhel- 
ger,  (Ariz.  1894)  36  Pac.  Rep.  895;  Wilkens  v. 
Mutual  Reserve  Fund  L.  Assoc.,  54  Hun  (N. 
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hension  of  disease.1  But  in  some  states  the  rule  has  been  laid  down  that  a 
mere  calling  at  a  doctor's  office  for  medicine  to  relieve  a  temporary  indispo- 
sition, not  serious  in  its  nature,  or  the  calling  of  a  physician  at  the  applicant's 
home  for  the  same  purpose,  cannot  be  considered  an  attendance  by  the 
physician  within  the  meaning  of  a  warranty.2 

Eepresentation.  —  It  has  been  held  that  a  representation  that  the  insured  had 
not  been  attended  by  a  physician  in  nine  years  is  material,  and  if  false  will 
avoid  the  policy.3 

Meaning  of  "  Medical  Attendance."  —  To  constitute  a  medical  attendance  it  is  not 
requisite  that  the  physician  should  attend  the  patient  at  his  home;  an  attend- 
ance at  his  own  office  is  sufficient.4 

Usual  Medical  Attendant.  —  A  policy  may  be  avoided  by  a  false  warranty  as  to 
the  usual  medical  attendant  of  the  insured.5  So  a  representation  as  to  the 
usual  medical  attendant  has  been  held  to  be  material,  and  if  false  will  avoid 
the  policy.6 

The  Phrase  "  Family  Physician,"  as  used  in  the  questions  and  answers  in  an  appli- 
cation for  life  insurance,  means  a  physician  who  usually  attends  and  is  con- 
sulted by  the  members  of  the  family  in  the  capacity  of  a  physician.7 

Treatment  in  Hospital.  — •  A  policy  may  also  be  avoided  by  a  false  statement 
warranted  to  be  true  that  the  insured  had  not  been  an  inmate  of  a  hospital.8 

(3)  Facts  Relating  to  Health  of  Family  —  Good  Health  of  Member  of  Family.  —  A 
warranty  by  the  insured  that  the  health  of  a  member  of  his  immediate  family, 
as  for  instance  his  brother,  was  good,  does  not  mean  actual  freedom  from  ill- 
ness or  disease,  but  that  the  brother  has  indicated  in  his  actions  and  appear- 
ance no  symptoms  or  traces  of  disease,  and  this  on  the  principle  that  one  who 
is  not  a  doctor,  and  speaks  not  of  himself  but  of  a  third  person,  necessarily 
gives  rather  an  opinion  founded  on  observed  facts  than  an  absolute  and  accu- 
rate fact  when  he  describes  the  health  of  such  person  as  good.9 


Y.)  294;  Sullivan  v.  Metropolitan  L.  Ins.  Co., 
(C.  PI.  Gen.  T.)  12  N.  Y.  Supp.  923;  Trudden 
v.  Metropolitan  L.  Ins.  Co.,  50  N.  Y.  App. 
Die.  473;  Boland  v.  Industrial  Ben.  Assoc.,  74 
Hun  (N.  Y.)  385;  Mengel  v.  Northwestern 
Mut.  L.  Ins.  Co.,  176  Pa.  St.  2S0,  38  W.  N.  C. 
(Pa.)  450;  United  Brethren  Mut.  Aid  Soc.  v. 
O'Hara,  120  Pa.  St.  256. 

Where  the  applicant  staled  in  the  applica- 
tion that  she  had  been  treated  by  a  physician 
for  grippe  three  years  prior  to  the  application, 
and  the  proof  showed  that  she  had  been  treated 
two  years  and  nine  months  before,  it  was  held 
that  this  discrepancy  was  not  material.  Plumb 
v.  Penn  Mut.  Life  Ins.  Co.,  10S  Mich.  94. 

1.  Providence  L.  Assur.  Soc.  v.  Reutlinger, 
58  Ark.  528;  Cobb  v.  Covenant  Mut.  Ben. 
Assoc.,  153  Mass.  176,  25  Am.  St.  Rep.  619; 
Metropolitan  L.  Ins.  Co.  v.  McTague,  49  N.  J. 
L.  587,  60  Am.  Rep.  66r;  McCollum  v.  Mutual 
L.  Ins.  Co.,  55  Hun  (N.  Y.)  103. 

2.  Brown  v.  Metropolitan  L.  Ins.  Co.,  65 
Mich.  306,  8  Am.  St.  Rep.  S94;  Plumb  -/.  Penn 
Mut.  L.  Ins.  Co.,  108  Mich.  94;  Woodward  v. 
Iowa  L.  Ins.  Co.,  104  Tenn.  49.  See  also 
Hann  v.  National  Union,  97  Mich.  520,  37  Am. 
St.  Rep.  365;  Fidelity  Mut.  L.  Assoc.  v.  Fick- 
lin,  74  Md.  172;  Smith  Metropolitan  L.  Ins. 
Co.,  183  Pa.  St.  504;  Mengel  v.  Northwestern 
Mut.  L.  Ins.  Co.,  176  Pa.  St.  280. 

3.  Representation  as  to  Medical  Attendance. — 
Numrich  v.  Supreme  Lodge,  etc.,  (N.  Y.  City 
Ct.  Tr.  T.)  3  N.  Y.  Supp.  552.  See  also  Horn 
v.  Amicable  Mut.  L.  Ins.  Co.,  64  Barb.  (N. 
Y.)  81. 


4.  Consultation  at  Physician's  Office  Equivalent 
to  Attendance.  —  White  v.  Provident  Sav.  L. 
Assur.  Soc,  163  Mass.  108;  Cushman  v.  U.  S. 
Life  Ins.  Co.,  70  N.  Y.  72. 

5.  Warranty  as  to  Usual  Medical  Attendant.  — 
Manna  v.  Mutual  L.  Assoc.,  XI  N.  Y.  App. 
Div.  245;  Phillips  v.  New  York  L.  Ins.  Co., 
(Supm.  Ct.  Gen.  T.)  9  N.  Y.  Supp.  S36.  See 
also  Cushman  v.  U.  S.  Life  Ins.  Co.,  70 
N.  Y.  72. 

6.  Misrepresentation  as  to  Usual  Medical  Attend- 
ant. —  Maynard  v.  Rhode,  I  C.  &  P.  360,  11  E. 
C.  L.  418;  Everett  7:  Desborough,  5  Bing.  503, 
15  E.  C.  L.  51S.  See  also  Morrison  v.  Mus- 
pratt,  4  Bing.  60,  13  E.  C.  L.  341. 

7.  Meaning  of  "  Family  Physician."  —  Price  v. 
Phoenix  Mut.  L.  Ins.  Co.,  17  Minn.  497,  10 
Am.  Rep.  166. 

8.  Wilkens  v.  Mutual  Reserve  Fund  L. 
Assoc.,  54  Hun  (N.  Y.)  294. 

But  a  statement  thai  the  insured  had  never 
been  under  treatment  in  a  hospital  is  noi 
shown  to  be  false  by  proof  that  about  twenty- 
five  years  before  the  application  was  made  the 
applicant  had  gone  to  a  hospital  to  have  some 
foreign  substance  taken  from  her  eye  and  had 
returned  home  on  the  same  dav.  Chinnerv  v. 
U.  S.  Industrial  Ins.  Co.,  15  N.  Y.  App.  Div. 
515. 

9.  Warranty  as  to  Good  Health  of  Member  of 
Family.  —  Graltan  v.  Metropolitan  L.  Ins.  Co., 
92  N.  Y.  274,  44  Am.  Rep.  372. 

Misrepresentation  as  to  Death  of  Brother.  —  In 
Globe  Mut.  L.  Ins.  Assoc.  v.  Wagner,  1S8  111. 
133,  the  rule  is  laid  down  that  where  a  state- 
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Consumption. — A  false  statement,  which  is  warranted  to  be  true,  that  no 
parent,  brother,  or  sister  had  died  of  consumption,  will  avoid  the  policy.1  And 
the  same  will  be  true  though  the  statement  is  a  representation  as  distinguished 
from  a  warranty,  since  the  matter  stated  is  material  to  the  risk.2 

insanity.  —  So  a  policy  will  be  avoided  by  a  false  warranty  that  no  one  of  cer- 
tain designated  members  of  the  applicant's  family  had  had  insanity.3  The  word 
"  insanity,"  as  used  in  an  application  for  life  insurance,  in  reply  to  a  question 
whether  certain  relatives  of  the  insured  had  been  afflicted  with  that  dis- 
order, does  not  mean  such  insanity  as  affects  physical  health  and  tends  to 
shorten  physical  life,  but  signifies  any  derangement  of  the  mind  that  deprives 
it  of  the  power  to  reason  or  will  intelligently,  and  includes  a  case  of  chronic 
dementia  where  the  patient  is  quiet  and  harmless  and  in  good  physical  health.*1 

Hereditary  Disease.  —  Where  an  applicant  makes  a  representation  that  there  is 
no  hereditary  disease  in  his  family,  the  fact  that  a  disease  such  as  insanity 
existed  in  a  member  of  the  family,  but  was  not  hereditary  and  on  the  contrary 
existed,  according  to  the  family  history,  for  the  first  time  in  the  person 
affected,  and  in  that  case  was  the  effect  of  known  contemporaneous  causes, 
has  been  held  to  be  not  material  to  the  risk.5  And  indeed,  where  a  negative 
answer  was  given,  which  was  warranted  to  be  true,  to  the  question  whether 
certain  designated  members  of  the  applicant's  family  had  been  afflicted  with 
certain  enumerated  diseases  "or  other  hereditary  disease,"  it  was  held  that 
the  concluding  words  of  the  question,  "or  other  hereditary  disease,"  quali- 
fied the  generality  of  the  preceding  words,  and  directed  the  attention  of  the 
applicant  to  the  hereditary  character  of  the  diseases  specified,  and  were 
intended,  or  at  least  calculated,  to  inform  him  that  the  diseases  inquired 
about  were  such,  and  such  only,  as  were  of  a  hereditary  character,  and  would 
not  be  likely  to  call  his  attention  to  a  case  of  temporary  mental  alienation 
from  some  accidental  cause.6 

(4)  Use  of  Alcoholic  or  Other  Stimulants.  —  A  policy  may  be  avoided  by  a 
breach  of  warranty  that  the  insured  is  of  temperate  habits,7  or  did  not  use  and 
never  had  used  narcotics.8  So,  under  statute  in  Massachusetts  providing  alter- 
natively that  a  policy  shall  be  avoided  if  statements  are  made  with  intent  to 
deceive,  or  if  the  matter  misrepresented  increases  the  risk,  it  has  been  held 
that  the  misrepresentation  as  to  the  habit  of  the  insured  of  using  intoxicating 
liquors  to  excess  will,  as  a  matter  of  law,  avoid  the  policy  on  the  ground  that 
it  increased  the  risk,  and  it  was  immaterial  if  the  assured  did  not  actually  or 
knowingly  intend  to  deceive  the  defendant.9  A  warranty  to  the  effect  that 
the  insured  is  temperate  does  not  mean  that  the  insured  abstains  from  all  use 
of  intoxicating  liquors;  it  refers  to  the  applicant's  habits  and  not  to  excep- 
tional or  occasional  acts.10    So  it  has  been  held  that  a  statement  in  an  appli- 

msnt  in  ihe  application  that  the  insured  had  4.  Meaning    of     "Insanity."  —  Johnson  v. 

no  brother  dead  amounted  to  a  representation  Maine,  etc.,  Ins.  Co.,  83  Me.  182. 

and  not  a  warranty,  it  would  not  render  the  5.  Representation  as  to  Hereditary  Disease. — 

policy  invalid  in  the  absence  of  proof  by  the  Northwestern  Mut.  L.  Ins.  Co.  v.  Gridley,  100 

company  of  fraud  or  intentional  misstatement  U.  S.  614. 

on  the  part  of  the  insured.  6.  Warranty  as  to  Hereditary  Disease.  —  Peas- 

1.  Warranty  as  to  Consumption  in  Family. —  ley  v.  Safety  Deposit  L.  Ins.  Co.,  15  Hun  (N.  Y.) 
Beglin  v.  Metropolitan  L.  Ins.  Co.,  (Supm.  Ct.  227.  See  also  Newton  v.  Mutual  Ben.  L.  Ins. 
Tr.  T.)  32  Misc.  (N.  Y.)  254;  Jerrett  v.  John  Co.,  15  Hun  (N.  Y.)  595,  affirmed  in  76  N.  Y. 
Hancock  Mut.  L.  Ins.  Co  ,  18  R.  I.  754.    See  426,  32  Am.  Rep.  335. 

also  Alger  v.  Metropolitan  L.  Ins.  Co.,  84  7.  Breach  of  Warranty  as  to  Temperate  Habits 

Hun  (N.  Y.)  271.  of  Insured.  —  Shea  v.  Great  Camp  of  Knights, 

2.  Representation  as  to  Consumption  in  Family.  etc,  (Supm.  Ct.  App.  Div.)  52  N.  Y.  Supp.  333. 
—  Hartford  L.,  etc.,  Ins.  Co.  v.  Gray,  91  111.  8.  National  Fraternity  v.  Karnes,  (Tex.  Civ. 
159;   Bloomington    Mut.  L.  Ben.  Assoc.  v.  App.  1901)  60  S.  W.  Rep.  576. 

Cummins,  53  111.  App.   530.     See  also  Su-  9.  Rainger  v.  Boston  Mut.   L.  Assoc.,  167 

preme   Council,  etc.,  v.  Larmour,  81    Tex.  Mass.  109. 

7*«  10-  Chambers  v.  Northwestern  Mut.  L.  Ins. 

3.  Insanity  of  Member  of  Family.  —  Johnson  v.  Co.,  64  Minn.  495,  58  Am.  St.  Rep.  549.  See 
Maine,  etc.,  Ins.  Co.,  83  Me.  182,  also  Mowry  v.  Home  L.  Ins.  Co.,  9  R.  I.  346. 

67  Volume  XIX. 


Forfeiture  and  Avoidance. 


LIFE  INSURANCE.     Warranties  and  Representations. 


cation  that  the  applicant  does  not  use  malt  or  spirituous  beverages  should 
receive  a  fair  and  reasonable  construction,  and  accordingly  refers  not  to  a 
single  incidental  use  but  to  a  customary  or  habitual  use.1  And  the  same  rule 
has  been  applied  to  the  statement  that  the  insured  was  "  not  addicted  to  the 
use  of  chloral. "  2 

A  Full  Discussion  of  this  question  will  be  found  elsewhere  in  this  work.3 

(5)  Age. — A  false  warranty  4  or  representation  5  as  to  the  age  of  the  insured 
will,  of  course,  avoid  the  policy. 

(6)  Occupation.  —  A  false  warranty  as  to  the  occupation  of  the  insured  will 
avoid  the  policy.6  The  term  "occupation,"  or  an  equivalent  expression,  as 
used  in  an  application,  relates  to  the  general  business  or  employment  of  the 
insured,  and  not  to  occasional  acts  outside  of  his  employ  ment.7  In  a  w  ar- 
ranty as  to  the  occupation  of  the  insured,  the  occupation  to  be  disclosed  is 
that  in  which  the  insured  is  engaged  at  the  time  of  effecting  the  insurance.8 
While  a  mere  temporary  suspension  of  an  occupation  prior  to  the  application 
will  not  constitute  a  breach  of  warranty,9  a  suspension  extending  through 
several  years,  or  resulting  from  old  age  or  other  continuous  disability,  will 
amount  to  a  breach.10 

Character  of  Insured  in  Pursuing  Occupation.  —  The  insured  is  not  called  upon  to 
construe  a  simple  question  concerning  his  ordinary  vocation  into  one  calling 
for  a  statement  of  crime  or  malfeasance  of  which  he  may  have  been  guilty  in 
pursuing  such  vocation.  Thus,  where  in  answer  to  a  question  as  to  what  was 
the  occupation  of  the  insured  he  stated  that  he  was  a  bank  teller,  it  was  held 
to  be  unnecessary  for  him  to  add  that  he  was  an  habitual  embezzler.11 

(7)  Whether  Married  or  Single.  —  So  a  policy  may  be  forfeited  by  a  war- 
ranty that  the  insured  is  a  single  man  13  or  a  widower,13  when  in  fact  he  is  a 
married  man. 

(8)  Previous  Rejection  for  Insurance.  — As  in  the  case  of  other  warranties,  a 

App.  139,  affirmed  171  111.  325,  it  was  held  that 
the  keeping  of  a  restaurant  is  so  commonly 
connected  with  the  selling  of  liquors  and  the 
keeping  of  a  bar  that  the  representation, 
"  managing  a  restaurant,"  etc.,  made  by  the 
insured  in  answer  to  the  question  as  to  what 
was  his  occupation,  sufficiently  conveyed  the 
idea  that  the  applicant,  among  other  things, 
sold  liquors  or  "  tended  "  bar.  See  also  Mc- 
Gurk  v.  Meiropolitan  L.  Ins.  Co.,  56  Conn. 
528. 

7.  Meaning  of  Term  "Occupation."  —  Guilti- 

nan  v.  Metropolitan  L.  Ins.  Co.,  69  Vt.  469; 
Standard  L.,etc,  Ins.  Co.  v .  Fraser,  (C.  C.  A.) 
76  Fed.  Rep.  705.  See  also  Perrin  v.  Pruden- 
tial Ins.  Co.,  (Supm.  Ct.  App.  Term)  62  X.  V. 
Supp.  720. 

8.  Occupation  at  Time  of  Application  to  Be  Dis- 
closed.—  United  Brethren  Mut.  Aid  Soc.  v. 
White,  100  Pa.  St.  12  See  also  Hartman  v. 
Keystone  Mut.  L.,  etc.,  Ins.  Co.,  21  Pa.  St. 
466. 

9.  See  Grattan  v.  Metropolitan  L.  Ins.  Co., 
80  N.  Y.  281,  36  Am.  Rep.  617;  United  Brethren 
Mut.  Aid  Soc.  v.  White,  100  Pa.  St.  12. 

10.  United  Brethren  Mut.  Aid  Soc.  v .  White, 
100  Pa.  St.  12. 

11.  Penn  Mul.  L.  Ins.  Co.  v.  Mechanics'  Sav. 
Bank,  etc.,  Co.,  (C.  C.  A.)  72  Fed.  Rep.  413. 

12.  Warranty  that  Assured  Is  a  Married  Man.— 
Jeffries  y.  Economical  Mut.  L.  Ins.  Co.,  22 
Wall.  (U.  S.)  47,  1  McCreary  (U.  S.)  114,  1  Fed. 
Rep.  450.  See  also  Hoffman  v.  Supreme 
Council,  etc.,  35  Fed.  Rep.  253. 

13.  United  Brethren  Mut.  Aid  Soc.  v.  White, 
100  Pa.  St.  12. 
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1.  Chambers  v.  Northwestern  Mut.  L.  Ins. 
Co.,  64  Minn.  49,5,  58  Am.  St.  Rep.  549.  To 
the  same  effect,  as  to  the  use  of  narcotics,  see 
National  Fraternity  v.  Karnes,  (Tex.  Civ.  App. 
1901)  60  S.  W.  Rep.  576. 

2.  Rand  v.  Provident  Sav.  L.  Assur.  Soc,  97 
Tenn.  291. 

3.  See  the  title  Alcoholism,  Intemperance, 
and  Narcotics  (in  Insurance),  vol.  2,  p. 
39. 

4.  Warranty  as  to  Age  of  Insured.  —  Linz  v. 
Massachusetts  Mut.  L.  Ins.  Co.,  8  Mo.  App. 
363;  Schmitt  v.  National  L.  Assoc.,  84  Hun 
(N.  Y.)  128;  Kabok  v.  Phoenix  Mut.  L.  Ins. 
Co.,  (Supm.  Ct.  Gen.  T.)  4  N.  Y.  Supp.  718; 
Neill  v.  American  Popular  L.  Ins.  Co.,  42  N. 
Y.  Super.  Ct.  259;  United  Brethren  Mut.  Aid 
Soc.  zi.  White,  100  Pa.  St.  12.  See  also  Harts- 
horn v.  Metropolitan  L.  Ins.  Co.,  55  N.  Y. 
App.  Div.  471. 

5.  Representations  as  to  Age  of  Insured.  — 
Svvett  v.  Citizens'  Mut.  Relief  Soc,  7S  Me.  541. 
See  also  Alabama  Gold  L.  Ins.  Co.  v.  Mobile 
Mut.  Ins.  Co.,  81  Ala.  329. 

6.  False  Warranty  as  to  Occupation.  —  United 
Brethren  Mut.  Aid  Soc.  v.  White,  100  Pa.  St. 
12.  See  also  Kenyon  v.  Knights  Templar,  etc., 
Mut.  Aid  Assoc.,  122  N.  Y.  247. 

To  Describe  as  an  "Inspector"  a  man  who  has 
charge  of  a  gang  of  men  working  on  certain 
public  vyorks  is  not  a  false  description  of  his 
occupation  so  as  to  constitute  a  breach  of  war- 
ranty. Smith  v.  Prudential  Ins.  Co.,  10  N.  Y. 
App.  Div.  148. 

Keeping  Restaurant.  —  In  High  Ct.  Independ- 
ent Order  of  Foresters  v.  Schweitzer,  70  111. 
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breach  of  warranty  that  the  insured  had  not  made  any  previous  application 
for  insurance  in  another  company  which  had  been  rejected  will  invalidate  the 
policy.1 

Application  Not  Finally  Passed  Upon  by  Company.  —  But  a  negative  answer  to  the 
question,  "  Has  any  application  ever  been  made,  either  to  this  or  any  other 
company,  upon  which  a  policy  was  not  issued  ?  "  has  been  held  not  to  amount 
to  a  breach  of  warranty  where  it  appeared  that  an  application  had  been  made 
for  other  insurance,  and  the  examining  physician  had  certified  to  the  company 
that  the  condition  of  the  insured  was  unsatisfactory,  but  the  company  had 
not  finally  rejected  the  insured.3  On  the  other  hand,  it  has  been  held  that  a 
statement,  warranted  to  be  true,  that  the  insured  had  not  made  any  proposition 
or  negotiation  or  had  any  examination  for  life  insurance  on  which  a  policy  had 
not  been  issued,  was  broken  by  proof  that  there  had  been  an  unwritten  exam- 
ination without  a  written  application,  and  this  though  the  examination  was 
discontinued  by  the  examiner  as  being  useless  and  was  never  passed  upon  by 
the  company  itself.3  So  a  warranty  that  the  applicant  had  made  another 
application  for  insurance,  which  was  successful,  is  broken  by  proof  that 
an  application  had  been  made  to  an  agent  authorized  to  receive  it,  and  that  the 
application  was  refused  on  the  recommendation  of  the  examining  physician, 
and  this  though  the  agent  was  without  power  to  finally  reject  the  application.'* 

Where  Policy  Wa3  Issued  but  Never  Delivered.  —  A  warranty  that  the  applicant 
has  applied  for  no  insurance  for  which  a  policy  had  not  issued  is  not  broken 
where  a  policy  had  been  issued  but  was  never  delivered  because  of  a  mis- 
understanding between  the  company  and  its  agents.6 

Where  Prior  Rejection  Was  Made  by  Defendant.  —  And  where  the  statement  in  the 
application  relates  to  a  former  application  for  insurance  in  the  defendant  com- 
pany, the  company  will  be  affected  by  the  knowledge  of  its  general  agent  of 
the  rejection  of  a  former  application.6 

Statement  Not  Amounting  to  a  Warranty.  - —  It  has  been  held  that  whether  other 
insurance  has  been  applied  for  and  refused  is  a  material  fact,  so  as  to  make  a 
false  statement  regarding  it,  not  amounting  to  a  warranty,  avoid  the  policy,  at 
least  when  a  true  statement  is  required  by  the  insurer  as  a  part  of  the  basis 
of  the  contract.7 

(9)  Other  Existing  Insurance.  —  A  policy  will  be  avoided  by  a  breach  of 
warranty  as  to  other  existing  insurance  held  by  the  insured.8    But  it  has  been 

1.  Breach  of  Warranty  as  to  Previous  Rejection  2.  Where  Application  Was  Not  Finally  Passed 

for  Insurance.  —  Hambrough  v.  Mutual  L.  Ins.  Upon. —  Langdon  v.  Union  Mut.  L.  Ins.  Co., 

Co.,  72  L.  T.  M.  S.  140;  Kelly  v.  Life  Ins.  Clear-  14  Fed.  Rep.  272. 

ingCo.,  113  Ala.  453;  Union  Nat.  Bank  v.  Man-  3.  Mutual  L.  Ins.  Co.  v.  Nichols,  (Tex.  Civ. 

hattan  L.  Ins.  Co.,  52  La.  Ann.  36;  Finch  v.  App.  1894)  24  S.  W.  Rep.  910,  affirmed  26  S. 

Modern  Woodmen  of  America,  113  Mich.  646;  W.  Rep.  998. 

Edington  v.  ^Etna  L.  Ins.  Co.,  100  N.  Y.  536;  4.  Edington  v.  ^Etna  L.  Ins.  Co.,  100  N.  Y. 

Clemens  v.  Supreme  Assembly  Royal  Soc,  536 

etc.,  131  N.  Y.  485;  Kemp  v.  Good  Templars'  5.  Where  Policy  Issued  but  Never  Delivered. — 

Mut.  Ben.  Assoc.,  (Supm.  Ct.  Gen.  T.)  ig  N.  Kansas  Mut.  L.  Ins.  Co.  v.  Coalson,  22  Tex. 

Y.  Supp.  435;  Stuart  v.  Mutual  Reserve  Fund  Civ.  App.  64. 

L.  Assoc.,  78    Hun   (N.  Y.)  191.    See  also  6.  Where  Prior  Rejection  Was  Made  by  Defend- 

Semm  v.  Supreme  Lodge,  etc.,  29  Fed.  Rep.  ant  Company.  —  Mutual  L.  Ins.  Co.  v.  Nichols, 

895^  (Tex.  Civ.  App.   1894)  24  S.  W.  Rep.  910, 

Warranty  that  Written  Statements  Are  Correct.  affirmed  26  S.  W.  Rep.  998;  Kelly  v.  Metro- 

—  And  when  the  applicant  in  effect  warranted  politan  L.  Ins.  Co.,  15  N.  Y.  App.  Div.  220. 

that  the  statements  as  to  previous  rejection  for  See  also  Lanigan  v.  Prudential  Ins.  Co.,  63 

insurance  were  correct  as  written  down  in  the  Hun  (N.  Y.)  408. 

application,  their  binding  force  cannot  be  7.  Anderson  v.  Fitzgerald,  4  H.  L.  Cas.  484; 
avoided  either  by  evidence  that  the  applicant  Jeffries  v.  Economical  Mut.  L.  Ins.  Co.,  22 
was  in  fact  unacquainted  with  the  contents  of  Wall.  (U.  S.)47.  See  also  Cazenove  v.  British 
the  application,  or  that  they  were  known  to  Equitable  Assur.  Co.,  6  C.  B.  N.  S.  437,  95  E. 
be  false  by  the  soliciting  agent  who  signed  C.  L.  437,  affirmed  6  J  ur.  N.  S.  826. 
the  application  as  a  witness.  Fitzmaurice  v.  8.  Breach  of  Warranty  as  to  Other  Existing  In- 
Mutual  L.  Ine.  Co.,  84  Tex.  61.  See  also  the  surance.  —  See  Kansas  Mut.  L.  Ins.  Co.  v. 
title  Insurance,  vol.  16,  p.  946.  Coalson,  22  Tex.  Civ.  App.  64. 
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held  that  the  warranty  is  to  be  confined  to  such  other  insurance  as  existed 
within  the  knowledge  of  the  insured.1 

(10)  Residence.  —  Where  the  insured  in  his  application,  which  is  made  a 
part  of  the  policy,  makes  a  false  statement  as  to  his  place  of  residence,  and 
the  policy  expressly  provides  that  any  false  statement  shall  avoid  the  contract, 
the  policy  will  be  forfeited  although  the  statement  is  not  material. 8  But 
where  the  word  "  residence  "  in  a  question  asked  of  the  applicant  was  employed 
in.  the  sense  of  domicil  rather  than  a  mere  inhabitancy,  it  was  held  that  the 
warranty  as  to  residence  was  not  broken  by  reason  of  the  fact  that  the  insured 
resided  temporarily  in  another  state.3 

(u)  Relation  Between  Insured  and  Beneficiary.  —  Where  one,  as  agent  of 
his  reputed  wife,  represented  to  an  insurance  company  that  she  was  his  wife, 
and  effected  an  insurance  upon  his  own  life  in  her  name  as  her  agent  and  for 
her  benefit,  and  the  truth  of  the  case  was  that  the  marriage  was  void  by  reason 
of  the  reputed  wife  having  a  former  lawful  husband  living  at  the  time  of  the 
second  marriage,  it  has  been  held  that  the  legality  of  the  supposed  marriage, 
though  not  necessary  to  give  the  supposed  wife  an  interest  in  the  life  of  her 
husband,  was  a  material  fact,  the  wilful  or  intentional  concealment  of  which 
would,  under  statute  in  Georgia,  avoid  the  policy.4  But  where  an  applicant 
represented  that  the  beneficiary  was  a  creditor  and  his  friend  on  whom  he 
was  dependent,  it  was  held  that,  the  statement  that  the  beneficiary  was  a 
creditor  being  shown  to  be  true,  an  insurable  interest  was  established,  and  the 
further  representation  that  the  beneficiary  was  a  friend  on  whom  the  applicant 
was  dependent  was  an  immaterial  fact.5 

3.  Concealment  in  Absence  of  Inquiry.  —  Apart  from  any  question  of  falsity 
of  warranties  and  representations,  the  question  has  sometimes  arisen  whether 
a  life  policy  may  be  avoided  by  the  concealment  on  the  part  of  the  insured 
of  facts  which  it  would  be  material  for  the  insurer  to  know.  The  general 
view  seems  to  obtain  in  England  that  the  failure  of  the  insured  to  make 
known  a  material  fact  within  his  knowledge  will  vitiate  the  policy.6  And 
the  Supreme  Court  of  the  United  States  has  held  that  if  while  the  parties  are 
still  in  negotiation  as  to  the  terms  of  the  contract,  and  when  the  applicant  is 
in  extremis,  a  friend,  without  informing  the  company  of  the  applicant's  con- 
dition, pays  the  first  premium  to  the  agent  of  the  company,  and  after  the 
death  of  the  applicant  the  policy  is  delivered  to  his  friend  by  the  company's 
agent  in  ignorance  of  the  death,  no  valid  contract  of  insurance  exists.'  And 
in  Tennessee  the  rule  has  been  laid  down  that  if  the  insured,  A\hen  he  makes  his 
application,  knows,  or  has  any  reason  or  ground  to  believe,  that  he  has  any 
disease,  even  though  it  may  be  latent  or  undeveloped,  he  is  in  duty  bound  to 

Facts  Not  Amounting  to  a  Breach.  —  But  a  1.  Aufderheide  v.  German-American  Mut. 

breach  of  warranty  that  ihe  insured  has  a  L.  Assoc.,  66  Mo.  App.  285. 

policy  in  a  company  called  the  "  Mutual  Re-  2.  False  Statement  as  to  Residence. —  Hulchi- 

serve"  is  not  shown  by  proof  that  he  had  had  son  v.  Hartford  L.,  etc.,  Ins.  Co.,  (Tex.  Civ. 

a  policy  in  the  "  Mutual  Reserve  Fund  Life  App.  1897)  39  S.  W.  Rep.  325. 

Association,"  which  was   invalid  by  reason  of  3.  Mobile  L  Ins.  Co.  v.  Walker,  58  Ala.  290. 

the  fact  that  the  premiums  had  not  been  paid,  See    also  Gtogan  v.  London,  etc.,  Industrial 

in  the  absence  of  proof  that  the   warranty  Assur.  Co.,  53  L.  T.  N.  S.  761. 

meant  other  than  the  name  given.     Kansas  4.  Equitable  L.  Assur.  Soc.  v.  Paterson,  41 

Mut.   L.  Ins.  Co.  v.  Coalson,    22  Tex.  Civ.  Ga.  338,  5  Am.  Rep.  535.    See  also  Van  Cleave 

App.  64.  7,.  Union  Casualty,  etc.,  Co.,  82  Mo.  App.  668. 

Facts  Insufficient  to  Show  Misrepresentation.  Compare  Standard  L.,  etc.,  Ins.  Co.  v.  Mar- 
It  has  been  held  that  certificates  for  mem-  tin,  133  Ind.  376. 

bership  in    mutual  benefit    associations  are  5.  Mace  v.  Provident  L.  Assoc.,  101  N.  Car. 

nol    embraced   in    the    statement    that,  the  122. 

applicant  did  not  have  his  life  insured  in  6.  Morrison  v.  Muspratt,  4  Bing.  60,  13  E. 

any    -;her    company.    Penn    Mut.   L.    Ins.  C.  L.  341.    See  also  London  Assur.  v.  Mansel, 

Co.    v.    Mechanics'    Sav.    Bank,    etc.,    Co.,  11  Ch.  D.  363;  Lindenau  v.  Desborough,  S  B. 

(C.  C.  A.)  72  Fed.  Rep.  413.    See  also  Equi-  &  C.  586,  15  E.  C.  L.  306. 

table   L.  Ins.   Co.   v.    Hazlewood,  75  Tex.  7.  Piedmont,  etc.,  L.  Ins.  Co.  v.  Ewing,  92 

349-  ,  U.  S.  377. 
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make  it  known,  whether  specially  questioned  or  not;  and  if  he  fails  to  do  so 
it  will  amount  to  a  misstatement  or  concealment,  as  the  case  may  be,  that  will 
avoid  his  policy;  but  if  there  should  be  in  him  some  latent  disease  of  which  he 
knows  and  suspects  nothing,  and  which  he  has  no  means  of  ascertaining,  he 
cannot  be  said  to  have  either  misrepresented  or  concealed  the  facts  in  such  a 
sense  as  to  avoid  his  policy.1  But  in  an  Ohio  case,  while  it  was  admitted 
that  there  might  be  cases  of  fraudulent  concealment  of  facts  by  an  applicant 
for  life  insurance,  it  was  said  that  where  the  application  contains  full  answers 
to  all  questions  therein,  great  care  should  be  taken  as  to  heeding  alleged  con- 
cealments, for  insurers  will  ordinarily  be  held  to  have  inquired  about  all  mat- 
ters which  they  deem  material.2  And  in  New  York  the  doctrine  has  been 
broadly  stated  that  where  the  insurer  has  framed  and  put  to  the  insured  a 
series  of  questions  which  have  been  fully  answered  by  him.  he  will  not  be  dis- 
charged from  his  contract  because  the  insured  did  not  go  further  and  state 
matters  not  called  for  in  the  interrogatories.3 

Failure  to  Answer  Question.  —  Where  upon  the  face  of  the  application  a  ques- 
tion appears  to  be  not  answered  at  all  or  to  be  imperfectly  answered,  the 
issuance  of  the  policy  without  further  inquiry  amounts  to  a  waiver  of  the 
omission.4 

V.  Excepted  Causes  of  Death  —  1.  Death  While  Engaged  in  Violation  of  Law 

—  a.  When  Policy  Contains  No  Exception.  —  The  fact  that  the  insured 
was  killed  while  committing  a  felony  does  not  relieve  the  insurer  from  liability 
if  the  policy  contains  no  exception  respecting  this  cause  of  death,  and  it  does 
not  appear  that  the  insurance  was  obtained  in  contemplation  of  the  commis- 
sion of  the  felony  and  the  danger  consequent  thereupon.5 

b.  When  Policy  Contains  Exception  — (i)  In  General.  —  But  it  is 
usual  for  policies  of  insurance  to  contain  a  clause  excepting  the  insurer  from 
liability  if  the  insured  meets  his  death  while  engaged  in,  or  as  the  conse- 
quence of,  a  violation  of  law.6 

(2)  Principle  of  Interpretation  of  Exception.  —  The  interpretation  to  be 
placed  upon  this  exception  has  been  the  subject  of  much  debate.  It  is  obvi- 
ous that  if  the  words  are  given  their  literal  meaning  cases  will  be  embraced 
which  no  one  would  maintain  were  in  the  contemplation  of  the  parties.  An 
insured  who  while  selling  lottery  tickets  dies  of  heart  disease  does,  in  a  literal 
ssnse,  meet  his  death  while  engaged  in  a  violation  of  law,  and  yet  it  would  be 
most  unreasonable  and  contrary  to  the  spirit  of  the  contract  to  include  a  case 
like  this  within  the  scope  of  the  exception.  Since,  therefore,  the  literal  sense 
of  the  words  leads  to  conclusions  which  are  inadmissible,  to  reach  a  proper 
interpretation  it  will  bs  necessary  to  ascribe  to  them  a  more  reasonable  intend- 
ment, which  is  that  the  violation  of  law  in  which  the  insured  is  engaged  must 
have  some  connection  with  his  death,  as  cause  with  effect.7 

(3)  Proximate  and  Remote  Causes.  —  But  even  this  limitation  does  not 
entirely  relieve  the  difficulty.  If  the  insured  should  innocently  trespass  upon 
the  land  of  another-,  and  be  killed  thereon  by  the  discharge  of  a  spring  gun, 

1.  Knighis  of  Pythias  v.  Rosenfeld,  92  Tenn.  Mutual  Reserve  Fund  L.Assoc,  v.  Sullivan, 
513-  (Tex.  Civ.  App.  1S95)  29  S.  W.  Rep.  190. 

2.  Cheever  v.  Union  Cent.  L.  Ins.  Co.,  4  5.  McDonald  v.  Order  of  Triple  Alliance,  57 
Am.    L.    Rec.    155,    5   Ohio    Dec.   (Reprint)  Mo.  App.  87. 

268.  6.  Submitting  to  Criminal  Operation.  —  No  re- 

3.  Rawls  v.  American  Mut.  L.  Ins.  Co.,  27  covery  can  be  had  upon  a  policy  of  insurance 
N.  Y.  295,  84  Am.  Dec.  280.  To  the  same  if  death  results  from  the  insured  having  volun- 
effect  see  Iowa  L.  Ins.  Co.  v.  Zehr,  91  111.  tarily  submitted  herself  to  a  criminal  opera- 
App.  93-  tion,  known  to  her  to  be  dangerous  to  life, 

4.  Effect  of  Failure  to  Answer  Question  in  Ap-  with  intent  to  cause  an  abortion.  Hatch  v. 
plication.  —  Phoenix  L.  Ins.  Co.  v.  Raddin,  120  Mulual  L.  Ins.  Co.,  120  Mass.  550,  21  Am. 
U.  S.  192   \tlistin%iiishino   London  Assur.   v.  Rep.  541. 

Mansel,  11  Ch.  D.  363];  Triple  Link  Mut.  In-  7.  Bradley  v.  Mutual  Ben.  L.  Ins.  Co.,  45 

demnity  Assoc.  v.  Froebes,  go  111.  App.  299;  N.  Y.  422,  6  Am.  Rep.  115. 
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his  violation  of  law  —  the  commission  of  the  trespass  —  would  certainly  be 
the  primary  cause  of  his  death,  yet  such  a  case  would  not  come  within  a  reason- 
able interpretation  of  the  exception.  It  is  a  well-established  rule  that  when 
several  causes  combine  in  producing  a  result,  it  is  to  be  attributed  to  the  prox- 
imate cause  and  not  to  the  remote  or  mediate  ones.  Applying  this  rule,  the 
courts  have  read  into  the  exception  the  further  limitation  that  the  unlawful 
act  of  the  insured  must  be  the  proximate  cause  of  his  death  and  not  the 
remote  one.1 

The  Test  of  Proximity  when  the  insured  meets  death  at  the  hands  of  another 
person  is  the  answer  to  the  inquiry:  Was  the  unlawful  act  of  the  insured  of 
such  a  nature  as  justified  the  homicide  or  as  might  reasonably  have  provoked 
to  its  commission  a  person  of  ordinary  passions  and  reasonable  self-control?  2 

(4)  Criminal  and  Civil  Violations  of  Lazv.  —  This  disposes  of  the  question 
whether  the  exception  refers  only  to  violations  of  the  criminal  law,  or  whether 
it  embraces  all  illegal  acts  of  such  a  character  as  lead  to  violence.  As  no 
commission  of  a  mere  civil  wrong,  however  flagrant,  ought  to  provoke  a  per- 
son of  ordinary  passions  into  killing  the  tortfeasor,  it  ma)r  perhaps  be  safely 
laid  down  as  a  general  rule,  that  if  the  insured  is  killed  while  so  engaged,  the 
proximate  cause  of  his  death  must  be  ascribed,  not  to  his  violation  of  law  in 
committing  the  wrong,  but  to  the  malicious  act  of  his  slayer  in  resisting  it 
with  such  unjustifiable  violence.3 

(5)  When  Insured  Proi'okes  Acts  of  Violence.  ■ —  Applying  the  test  to  cases 
where  the  insured  meets  his  death  while  engaged  in  a  combat  which  his  unlaw- 
ful conduct  has  provoked,  it  has  been  held  that  if  the  provocation  was  so  great 
that  the  homicide  was  justified  4  or  followed  as  a  natural,  reasonable,  and  legiti- 
mate consequence,  the  unlawful  act  of  the  insured  must  be  regarded  as  the 
proximate  cause  of  his  death,  although  in  the  latter  case  the  party  causing  it 
exceeded  the  bounds  of  lawful  resistance.5  But  if  the  provocation  given  by 
the  insured  was  inadequate  to  excite  or  justify  the  character  of  violence  used, 
and  if  the  circumstances  of  the  homicide  were  such  that  rational  men  would 
attribute  it  to  wanton  malice,  rather  than  to  an  endeavor  to  resist  aggression 
or  even  to  natural  indignation,  then,  although  the  deceased  was  in  the  wrong 
in  the  first  instance,  his  wrong  is  but  the  remote  and  not  the  proximate  cause 
of  his  death.6 

1.  Bradley  v.  Mutual  Ben.  L.  Ins.  Co.,  43  N. 
Y.  422,  6  Am.  Rep.  115. 

2.  Proximate  and  Remote  Causes.  —  If  the  vio- 
lation of  law  in  which  the  deceased  was  en- 
gaged was  trivial,  although  calculated  to  some 
extent  to  excite  opposition  or  resistance,  but 
the  taking  of  life  was  a  result  which  no  reason- 
able man  could  have  contemplated  as  likely  to 
follow  from  the  unlawful  act,  there  would  be 
no  such  relation  between  the  act  and  th?  death 
that  the  former  could  be  said  to  be  the  cause 
of  the  latter.  Murray  v.  New  York  L.  Ins. 
Co.,  96  N.  Y.  614,  48  Am.  Rep.  658. 

3.  Cluff  v.  Mutual  Ben.  L.  Ins.  Co.,  13  Allen 
(Mass.)  308;  Harper  v.  Phoenix  L.  Ins.  Co.,  19 
Mo.  506.  See  also  Bradley  r.  Mutual  Ben.  L. 
Ins.  Co.,  45  N.  Y.  422,  6  Am.  Rep.  115. 

Where  Suicide  Not  a  Crime,  Suicide  Not  a 
Death  in  Violation  of  Law.  —  D arrow  v.  Family 
Fund  Soc,  116  N.  Y.  537,  15  Am.  St.  Rep.  430; 
Meacham  v.  New  York  State  Mut.  Ben.  Assoc., 
46  Hun  (N.  Y.)  363,  120  N.  Y.  237;  Patrick  z: 
Excelsior  L.  Ins.  Co.,  4  Hun  (N.  Y.)  263;  Pat- 
terson v.  Natural  Premium  Mut.  L.  Ins.  Co., 
100  Wis.  118. 

Suicide  to  Avoid  Arrest.  —  Where  the  insured 
committed  suicide  to  avoid  arrest  and  punish- 
ment for  a  crime,  it  was  held  that  the  suicide 
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and  not  the  crime  was  the  proximate  cause  of 
death,  and  that  death  by  suicide  was  not  a 
violation  of  law  within  the  meaning  of  the 
policy.  Herr  v.  Minnesota  Mut.  Ben.  Assoc., 
39  Minn.  174,  12  Am.  St.  Rep.  631. 

4.  Justifiable  Homicide. —  Wolff  t:  Connecti- 
cut Mut.  L.  Ins.  Co.,  5  Mo.  App.  236. 

5.  Violent  Assaults.  —  Murray  v.  New  York 
L.  Ins.  Co.,  96  N.  Y.  614,  48  Am.  Rep.  65S. 

Violent  Assault  on  Married  Woman.  —  Where 
the  insured  committed  a  violent  assault  and 
battery  on  a  married  woman,  and  while  so  en- 
gaged was  killed  by  her  husband,  it  was  held 
that  the  violation  of  law  on  the  part  of  the  in- 
sured was  the  proximate  cause  of  his  death. 
Bloom  v.  Franklin  L.  Ins.  Co.,  97  Ind.  478. 

6.  If  the  Acts  of  the  Insured  Although  Illegal 
Were  Not  Sufficient  Inducement  to  the  Homicide, 
even  to  reduce  the  grade  of  the  offense,  it  can 
hardly  be  said  that  they  were  the  cause  of  his 
death.  Bradley  v.  Mutual  Ben.  L.  Ins.  Co., 
45  N.  Y.  422,  6  Am.  Rep.  115.  See  also  Pru- 
dential L.  Ins.  Co.  v.  His;bee,  (Ky.  1900)  57  S. 
W.  Rep.  614. 

Retreating  After  Provoking  Combat.  —  If  the 
insured  was  killed  after  retreating  from  a  com- 
bat which  he  had  commenced,  under  circum- 
stances which  would  make  the  slayer  guilty 
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Killing  After  Ending  of  Combat.  —  If  after  the  abandonment  of  the  combat, 
though  immediately  afterwards,  the  party  attacked,  without  other  provocation 
than  the  original  assault,  kills  the  insured,  this  is  a  new  and  independent 
event  produced  by  the  revengeful  spirit  of  the  slayer  and  is  the  proximate 
cause  of  death.1 

Killing  Out  of  Revenge. —  So  if  the  insured  is  killed  from  ambush  by  a  party 
whom  he  has  wronged,  the  malice  of  the  latter  is  the  proximate  cause  of  death, 
although  the  provocation  might  have  been  sufficient  to  mitigate  the  grade  of 
the  killing  had  it  occurred  at  the  time  the  wrong  was  committed.2 

(6)  Death  While  Escaping  After  Commission  of  Crime.  ■ —  In  a  recent 
Illino's  case  where  it  appeared  that  the  insured  was  shot  by  a  police  officer  a 
few  moments  after  a  robbery,  while  attempting  to  escape  with  the  money  he 
had  taken,  and  after  he  had  been  called  upon  to  halt  by  the  officer,  it  was 
held  that  the  insured  died  "  in  consequence  of  his  own  criminal  action,"  not- 
withstanding the  brief  interval  of  time  between  the  robbery  and  the  shooting.3 
But  a  different  conclusion  was  reached  in  a  Nebraska  decision  involving  a  sim- 
ilar state  of  facts  with  this  exception,  that  in  the  latter  case  the  officer  made 
no  attempt  to  arrest  the  insured,  but  cried  out  to  him  to  halt,  and  immediately 
fired  upon  him.4 

(7)  Death  Not  Necessarily  from  Danger  Peculiar  to  Crime.  —  But  to  exempt 
the  insurer  from  liability  the  death  need  not  result  from  some  peculiar  and 
special  risk  connected  with  the  commission  of  a  crime.  It  is  sufficient  to 
bring  the  case  within  the  condition,  if  there  is  such  a  relation  between  the  act 
and  the  death  that  the  latter  would  not  have  occurred  at  the  time  if  the 
deceased  had  not  been  engaged  in  the  violation  of  law.6 

2.  Self-Destruction —  a.  YVhile  Sane —  (1)  Implied  Exception  —  (a)  Insurance 
for  Benefit  of  Estate  of  Insured.  —  If  the  insured  in  a  contract  of  life  insurance,  taken 
out  for  the  benefit  of  his  estate,6  or  payable  to  a  beneficiary  the  designation 
of  whom  may  be  changed  at  the  option  of  the  insured  with  the  consent  of 


of  felonious  homicide,  the  malice  of  the  slayer 
is  the  proximate  cause  of  death,    Harper  v. 
Phoenix  L.  Ins.  Co.,  19  Mo.  506. 
Adequacy  of  Provocation  a  Question  for  the  Jury, 

—  [f  the  evidence  falls  short  of  establishing 
o.r  the  one  hand  that  the  homicide  was  legally 
justifiable,  or,  on  th:  other,  that  it  was  the  re- 
sult of  malice,  the  question  of  the  adequacy  of 
the  provocation,  and  whether  the  death  was  a 
natural  and  legitimate  consequence  from  it,  is 
for  the  consideration  of  the  jury.  Bradley  v. 
Mutual  Ben.  L.  Ins.  Co.,  45  N.  Y.  422,  6  Am. 
Rep.  115. 

Proof  of  Death  by  Unlawfal  Act.  —  As  evidence 
of  death  from  such  cause  the  record  of  the 
trial  and  acquittal  by  a  court  of  compelent 
jurisdiction  of  a  person  who  killed  the  insured 
is  not  competent.  Cluff  v.  Mutual  Ben.  L. 
Ins.  Co  ,  99  Mass.  317. 

1.  Killing  After  Ending  of  Combat.  —  Cluff  v. 
Mutual  Ben.  L.  Ins.  Co.,  99  Mass.  318;  Brad- 
ley v.  Mutual  Ben.  L.  Ins.  Co.,  45  N.  Y.  422, 
6  Am.  Rep.  115. 

A  and  B  by  preconcert  made  an  attack  upon 
C.  A  committed  a  battery  upon  C  in  front, 
while  B  held  him  from  behind.  Upon  C's 
drawing  a  pistol  A  retreated,  crying  to  B  to 
hold  C,  butC  fired  and  killed  A.  In  an  action 
bv  A's  widow  on  a  life  policy  containing- the 
clause  under  consideration  it  was  held  that  the 
question  whether  the  combat  was  ended  when 
A  was  shot  was  properly  left  to  the  jury,  and 
that  a  verdict  for  the  plaintiff  should  not  be 


disturbed.    Murray  v.  New  York  L.  Iras.  Co., 

19  Hun  (N.  Y.)35o,  96  N.  Y.  614,  48  Am.  Rep. 
658. 

2.  Killing  Out  of  Revenge.  —  In  Goetzmann  v. 
Connecticut  Mut.  L.  Ins.  Co.,  5  Thomp.  &  C. 
(N.  Y.)  572,  the  insured  after  having  had  illicit 
intercourse  with  a  married  woman  was  killed 
by  her  husband,  who  lay  in  wait  for  the  in- 
sured. It.  was  held  that  even  assuming  that 
the  act  of  the  insured  was  in  violation  of  law, 
he  did  not  die  in  consequence  of  it,  within  the 
meaning  of  the  provision. 

3.  Death  While  Escaping  After  Commission  of  a 
Crime. —  Prudential  Ins.  Co.  v.  Haley,  91  ID. 
App.  363,  affirmed  189  111.  317. 

4.  Griffin  v.  Western  Mut.  Benev.  Assoc., 

20  Neb.  620.  See  also  Utter  v.  Travelers' 
Ins.  Co.,  65  Mich.  545,  8  Am.  St.  Rep. 
913. 

5.  Connection  Between  Mode  of  Death  and  Crime 
Committed. —  In  Murray  v.  New  York  L.  Ins. 
Coy  96  N.  Y.  614,  48  Am.  Rep.  658,  the  insured 
committed  a  violent  assault,  and  in  the  course 
of  the  combat  the  person  assaulted  drew  a  pis- 
tol which  being  accidentally  discharged  caused 
the  death  of  the  insured. 

6.  Contract  for  Benefit  of  Estate  of  Insured  Void 
if  Insured  Commits  Suicide. —  Moore  v.  Woolsey, 
4  El.  &  Bl.  243,  82  E.  C.  L.  243;  Ritter  v. 
Mutual  L.  Ins.  Co.,  69  Fed.  Rep.  505,  (C.  C. 
A.)  70  Fed.  Rep.  954,  169  U.  S.  139;  Hartman 
v.  Keystone  Mut.  L.,  etc.,  Ins.  Co.,  21  Pa.  St. 
466. 
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the  insurer,1  commits  suicide,  the  policy  is  void  if  the  insured  was  sane  when 
he  took  his  own  life,  and  this  for  two  reasons. 

Fraud  upon  insurer.  —  In  the  first  place,  every  contract  of  life  insurance  must 
be  construed  to  contain  an  implied  condition  that  the  insured  will  not  inten- 
tionally terminate  his  life,  but  that  the  insurer  shall  have  the  benefit  of  the 
chances  of  its  continuance  until  terminated  in  the  natural  ordinary  course  of 
events.  It  is  upon  these  chances  that  the  premium  is  calculated  and  the 
contract  is  founded;  hence  the  suicide  of  the  insured  operates  as  a  fraud 
upon  the  insurer,8  and  especially  is  this  so  when  the  insurance  is  taken  out  in 
contemplation  of  the  act.3 

Opposed  to  Public  Policy.  —  In  the  second  place,  the  enforcement  of  the  contract 
in  case  of  death  by  suicide  is  opposed  to  public  policy.  If  the  contract  should 
expressly  include  death  from  this  cause,  the  provision,  even  if  not  prohibited 
by  statute,  would  be  contrary  to  public  policy  in  that  it  tempted  or  encour- 
aged the  insured  to  commit  suicide,  and  it  is  obvious  that  the  court  will  not 
imply  a  condition  which  if  expressed  in  the  contract  would  render  it  void.* 

(b)  Policy  Payable  to  Nominated  Beneficiary.  —  But  when  the  policy  is  made  pay- 
able to  a  nominated  beneficiary  and  contains  no  stipulation  that  it  shall  be 
void  in  case  of  the  death  of  the  insured  by  suicide,  it  may  be  enforced  not- 
withstanding the  insured  dies  by  his  own  hand,5  unless,  perhaps,  where  the 
policy  was  taken  out  in  contemplation  of  suicide.  The  beneficiary  is  bound  by 
the  representations  of  the  insured  and  by  any  fraud  he  may  have  committed 
in  taking  out  the  policy,  but  he  is  not  bound  by  acts  done  by  the  insured  after 
the  issue  of  the  policy,  unless  such  acts  are  in  violation  of  some  condition  of 
the  policy.6 

(2)  Express  Exception.  —  It  is  usual  for  policies  of  life  insurance  to  contain 
a  provision  excepting  the  insurer  from  liability  if  the  insured  comes  to  his 
death  by  his  own  act,  and  if  the  insured  while  sane  intentionally  takes  his 
own  life  it  is  a  breach  of  this  provision  and  the  beneficiary  cannot  recover  on 
the  policy.7 

Promissory  Warranty.  —  A  warranty  in  the  application,  which  is  made  a  part  of 
the  contract,  has  the  sam:  effect.1* 

By-Law3  of  Mutual  Benefit  Association.  —  And  so  does  a  clause  in  the  by-laws  of  a 
mutual  benefit  association  when  the  certificate  of  insurance  is  issued  subject 
to  them.9 


1.  When  Insured  Has  Power  to  Change  Bene- 
ficiary.—  Where  by  the  terms  of  a  policy  the 
insured  has  a  right,  with  the  consent  of  the 
insurer,  10  change  the  beneficiary,  the  latter 
gets  no  separate  standing  by  his  designation 
under  the  policy  before  the  death  of  the  in- 
sured, and  any  fraud  in  the  inception  of 
the  policy  which  would  void  it  as  to  the  in- 
sured voids  it  as  to  the  beneficiary.  Smith  v. 
National  Ben.  Soc,  51  Hun  (N.  Y.)  575. 

2.  Fraud  upon  Insurer.  —  Rilter  v.  Mutual  L. 
Ins.  Co.,  69  Fed.  Rep.  505;  Hartman  v.  Key- 
stone Mut.  L  ,  etc.,  Ins.  Co.,  21  Pa.  St.  466. 

3.  When  Contemplated  at  Inception  of  Contract. 
—  If  the  insured  took  out  the  policy  with  the 
intent  to  commit  suicide,  and  did  in  fact  com- 
mit suicide  in  pursuance  ot  an  intent,  the 
policy  is  void  by  having  its  inception  in  fraud, 
if  the  insured  was  sane  when  he  took  his  own 
life.  Smith  v.  National  Ben.  Soc,  51  Hun  (N. 
Y.)  575- 

It  is  necessary,  however,  to  prove  this  in 
such  a  manner  as  to  indicate  that  it  was  not 
an  insane  or  sudden  impulse,  but  the  culmina- 
tion and  effective  working  out  of  a  deliberately 
conceived  purpose  of  fraud.  Smith  v.  National 
Ben.  Soc,  123  N.  Y.  85. 


4.  Opposed  to  Public  Policy.  —  Ritter  v.  Mutual 
L.  Ins.  Co.,  169  U.  S.  139. 

5.  Policy  Payable  to  Nominated  Beneficiary.  — 

Supreme  Lodge,  etc.,  v.  Kutscher,  72  111.  App. 
462;  Seiler  v.  Economic  L.  Assoc.,  105  Iowa 
87;  Kerr  v.  Minnesota  Mut.  Ben.  Assoc.,  39 
Minn.  174,  12  Am.  St.  Rep.  631:  Patrick  v. 
Excelsior  L.  Ins.  Co.,  67  Barb.  (N.  Y.)  202; 
Fitch  v.  American  Popular  L.  Ins.  Co.,  59  N. 
Y.  557,  17  Am.  Rep.  372;  Morris  v.  State  Mut. 
L.  Assur.  Co.,  1S3  Pa.  St.  563;  Patterson  v. 
Natural  Premium  Mut.  L.  Ins.  Co.,  100  Wis. 
118. 

6.  Fitch  v.  American  Popular  L.  Ins.  Co., 
59  N.  Y.  557,  17  Am.  Rep.  372. 

7.  Dennis  7'.  Union  Mut.  L.  Ins.  Co.,  84  Cal. 
570;  Grand  Lodge,  etc.,  v.  Wieting,  168  111. 
408,  61  Am.  St.  Rep.  123;  Supreme  Lodge,  etc  , 
v.  Jaggers,  62  N.  T-  L-  96;  Hart  Supreme 
Lodge,  etc.,  108  Wis.  490. 

8.  Mutual  L.  Ins.  Co.  v.  Walden,  (Tex.  Civ. 
App.  1894}  26  S.  W.  Rep.  1012. 

9.  Mutual  Benefit  Association.  —  Where  the 
certificate  of  insurance  in  a  mutual  benefit 
association  provides  that  the  certificate  is 
"  subject  to  the  laws  [of  the  order]  now  in  force 
or  which  may  be  hereafter  enacted  by  the  Su- 
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Suicide  Within  Period  Limited  by  Policy.  —  In  some  instances  a  period  is  fixed  by 
the  policy  within  which,  if  the  insured  commits  suicide,  the  policy  shall  be- 
thereby  avoided;  and  in  such  case  if  the  suicide  is  committed  after  the  expira- 
tion of  such  period  it  will  not  constitute  a  defense  to  a  claim  upon  the  policy.1 

(3)  Statutory  Limitations.  —  By  statute  in  Missouri  it  is  provided  that  in 
suits  on  policies  of  life  insurance  it  shall  be  no  defense  that  the  insured  com- 
mitted suicide  unless  he  contemplated  suicide  at  the  time  he  made  his  appli- 
cation, any  stipulation  in  the  policy  to  the  contrary  notwithstanding.2  This 
provision  does  not  apply  to  accident  policies  3  or  to  policies  issued  under  the 
assessment  plan.4 

b.  While  Insane  —  (1)  Interpretation  of  Suicide  Clause. —  The  proper 
interpretation  to  be  given  to  the  suicide  clause  when  the  insured  while  insane 
takes  his  own  life  is  a  disputed  question. 

English  Doctrine.  —  In  England  it  has  been  held  that  all  the  contract  requires 
is  that  the  act  of  self-destruction  should  be  the  voluntary  and  wilful  act  of  a 
man  having  at  the  time  sufficient  powers  of  mind  and  reason  to  understand 
the  physical  nature  and  consequences  of  such  act,  and  having  at  the  time  a 
purpose  and  intention  to  cause  his  death  by  his  own  act.  The  question 
whether  at  the  time  he  was  capable  of  understanding  the  moral  nature  and 
character  of  his  purpose  is  not  regarded  as  relevant  to  the  inquiry  further  than 
as  it  may  help  to  illustrate  the  question  of  his  capacity  to  understand  the 
physical  character  of  the  act  itself.5 

United  States  Doctrine.  —  This  construction  has  been  followed  by  the  court  of 
Massachusetts,6  but  it  has  been  rejected  by  the  Supreme  Court  of  the  United 
States  and  by  a  majority  of  the  state  courts,  in  favor  of  the  more  liberal  con- 
struction that  if  the  reasoning  faculties  of  the  insured  are  so  far  impaired  that 
he  is  not  able  to  understand  the  moral  character  and  general  nature,  conse- 
quences, and  effect  of  the  act  he  is  about  to  commit,  or  when  he  is  impelled 
thereto  by  an  insane  impulse  which  he  has  not  power  to  resist,  such  death  is 
not  to  be  regarded  as  within  the  contemplation  of  the  parties  to  the  contract, 
and  does  not  avoid  the  policy.7 

preme  Commandery,"  a  subsequent  enactment  after  having  received  three  annual  premiums 
declaring  insurance  in  the  order  forfeited  if  on  any  policy  *  *  *  are  estopped  from 
the  insured  takes  his  own  life  is  binding  upon  defending,  upon  any  other  ground  than 
the  insured.  Supreme  Commandery,  etc.,  v.  fraud,  against  any  claim  arising  upon  such 
Ainsworth,  71  Ala.  436,  46  Am.  Rep.  332.  policy  by  reason  of   any  errors,  omissions, 

1.  Suicide  Within  Period  Limited  by  Policy.  —  or  misstatements  of  the  assured  in  any  ap- 
Triple  Link  Mut.  Indemnity  Assoc.  v.  Froebe,  plication  made  by  such  assured  on  which 
90  111.  App.  299.  the  policy  was   issued,  except  as  to  age." 

2.  Missouri  Statute.  —  Rev.  Stat.  Mo.,  §  It  was  held  that  the  statute  was  not  a  limi- 
7S96;  jEtna  L.  Ins.  Co.  v.  Florida,  69  Fed.  tation  on  the  company's  right  to  defend 
Rep.  932,  32  U.  S.  App.  753;  Knights  Tern-  on  the  ground  of  suicide.  Starck  v.  Union 
plars',  etc.,  L.  Indemnity  Co.  v.  Jarman,  (C.  Cent.  L.  Ins.  Co.,  134  Pa.  St.  45,  19  Atn. 
C.  A.)  104  Fed.  Rep.  638.  St.  Rep.  674,  reversing  7  Pa.  Co.  Ct.  511. 

The  effect  of  this  statute  is  to  render  in-  5.  Suicide  of  Insured  While  Insane  —  English 
operative  astipulation  inalife  policy  that"  in  Rule.  —  Borradaile  v.  Hunter,  5  M.  &  G.  639, 
case  of  the  self-destruction  of  the  holder  of  44  E.  C.  L,  335;  Clift  v.  Schwabe,  3  C.  B.  437, 
this  policy,  whether  voluntary  or  involuntary,      54  E.  C.  L.437. 

sane  or  insane,  this  policy  shall  become  null  6.  Massachusetts.  —  Dean  v.  American  Mut. 
and  void."  Berry  v.  Knights  Templars',  etc.,  L.  Ins.  Co.,  4  Allen  (Mass.)  96;  Cooper  v.  Mas- 
L.  Indemnity  Co.,  46  Fed.  Rep.  439.  sachusetts  Mut.  L.  Ins.  Co.,  102  Mass.  227,  3 

3.  Ticktin  v.  Fidelity,  etc.,  Co.,  87  Fed.  Rep.      Am.  Rep.  451. 

5^3.  Compare  Keller  v.  Travelers'  Ins.  Co.,  58  7.  Prevailing  View  in  United  States  —  United 
Mo.  App.  557.  States.  —  Mutual  L.  Ins.  Co.  v.  Terry,  15  Wall. 

4.  Sparks  v.  Knights  Templars',  etc.,  L.  In  (U.  S.)  580;  Charter  Oak  L.  Ins.  Co.  v.  Rodel, 
demnity  Co.,  1  Mo.  App.  Rep.  334.  See  also  95  U.  S.  232;  Gay  v.  Union  Mut.  L.  Ins.  Co., 
Hayniez/  Knights  Templars',  etc.,  L.  Indem-  9  Blatchf.  (U.  S.)  142;  Connecticut  Mut.  L. 
nity  Co.,  139  Mo.  416;  Berry  v.  Knights  Tern-  Ins.  Co.  v.  Akens,  150  U.  S.  468;  Manhattan 
plars',  etc.,  L.  Indemnity  Co.,  46  Fed.  Rep.  L.  Ins.  Co.  v.  Broughton,  109  U.  S.  121 ;  Bige- 
439;  Wallace  v.  Bankers'  L.  Assoc.,  80  Mo.  low  v.  Berkshire  L.  Ins.  Co.,  93  U.  S.  284; 
App.  102.  Connecticut  Mut.  L.  Ins.  Co.  v.  Lathrop,  111 

Ohio  Statute.  —  Bates's   Annot.  Stat.  Ohio     U.  S.  612. 
(1897),  §  3626,  provides  that  "all  companies         Georgia.  —  Life  Assoc.  of  America  v.  Waller, 
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(2)  When  Policy  Excepts  Suicide  "Sane  or  Insane."  —  To  escape  this  con- 
struction and  the  difficulties  involved  in  the  inquiry  as  to  the  condition  of  the 
mind  of  the  person  committing  self-destruction,  it  is  not  unusual  for  insurance 
companies  to  stipulate  for  exemption  from  liability  in  all  cases  of  suicide, 
whether"  sane  or  insane."  This  provision  is  held  to  be  valid,  and  its  bieach 
renders  the  policy  void  unless  the  insured  was  in  such  a  state  of  mind  as  to 
be  unconscious  of  the  physical  consequences  of  the  act  which  caused  his  death.1 
A  warranty  in  the  application  for  insurance,2  or  a  condition  in  the  by-laws  of 
a  mutual  benefit  association,3  has  the  same  effect. 

(3)  Burden  of  Proof.  —  Sanity  of  mind  will  be  presumed  until  the  con- 
trary is  proven;  hence  it  is  incumbent  upon  one  claiming  under  a  policy  of 
insurance  to  prove  that  the  insured,  if  he  took  his  own  life,  was  of  unsound 


57  Ga.  533;  Cotton  States  L.  Ins.  Co.  v.  Mer- 
rill, 59  Ga.  664. 

Illinois.  —  Grand  Lodge,  etc.,  v.  Wieting, 
168  111.  408,  61  Am.  St.  Rep.  123,  68  111.  App. 
125;  New  Home  L.  Assoc.  v.  Hagler,  29  111. 
App.  437- 

Kentucky.  —  St.  Louis  Mut.  L.  Ins.  Co.  v. 
Graves,  6  Bush  (Ky.)  268. 

Maine.  —  Eastabrook  v.  Union  Mut.  L.  Ins. 
Co.,  54  Me.  224,  98  Am.  Dec.  743. 

Maryland. —  Knickerbocker  L.  Ins.  Co.  v. 
Peters,  42  Md.  414. 

Minnesota. — Scheffer  v.  National  L.  Ins. 
Co.,  25  Minn.  534. 

New  York. — 'Van  Zandt  v.  Mutual  Ben.  L. 
Ins.  Co.,  55  N.  Y.  169,  14  Am.  Rep.  215;  New- 
ton v.  Mutual  Ben.  L.  Ins.  Co.,  76  N.  Y.  426, 
32  Am.  Rep.  335;  Weed  v.  Mutual  Ben.  L. 
Ins.  Co.,  70  N.  Y.  561.  Compare  Breasted  v. 
Farmers'  L.  &  T.  Co.,  4  Hill  (N.  Y.)  73,  8  N. 
Y.  299;  Fowler  v.  Mutual  L.  Ins.  Co.,  4  Lans. 
(N.  Y.)  202. 

Ohio.  —  Schultz  v.  Insurance  Co.,  40  Ohio 
St.  217,  48  Am.  Rep.  676. 

Pennsylvania.  —  American  L.  Ins.  Co.  v. 
Isett,  74  Pa.  St.  176;  Connecticut  Mut.  L.  Ins. 
Co.  v.  Groom,  86  Pa  St.  92,  27  Am.  Rep.  689. 
Compare  Nimick  v.  Mutual  Ben.  L.  Ins.  Co.,  3 
Brews.  (Pa.)  502,  3  Pittsb.  (Pa.)  293. 

Tennessee.  —  Phadenhauer  v.  Germania  L. 
Ins.  Co.,  7  Heisk.  (Tenn.)  567,  19  Am.  Rep. 
623. 

Texas.  —  Mutual  L.  Ins.  Co.  v.  Walden, 
(Tex.  Civ.  App.  1804)  26  S.  W.  Rep.  1012. 

Vermont.  —  Hathaway  v.  National  L.  Ins. 
Co.,  48  Vt.  335. 

A  construction  which  punishes  a  person  who 
is  not  in  fault  is  not  to  be  favored.  The  very 
object  of  life  insurance  is  to  provide  for  death 
by  disease  or  in  the  ordinary  course  of  nature. 
Death  by  his  own  hand  in  the  case  of  one  non 
compos  is  as  much  the  result  of  disease  as  death 
by  fever  or  consumption.  The  act  of  an  in- 
sane man  is  morally  no  more  his  act  than  if  it 
wire  mechanical.  John  Hancock  Mut.  L.  Ins. 
Co  v.  Moore,  34  Mich.  41. 

1.  When  Policy  Excepts  Suicide  "  Sane  or  In- 
sane" —  United  States.  -— Bigelow  v.  Berkshire 
L.  Ins.  Co.,Q3U.  S.  284;  Riley  v.  Hartford  L., 
etc.,  Ins.  Co.,  25  Fed.  Rep.  315;  Home  Ben. 
Assoc.  v,  Sargent,  142  U.  S.  691;  Salentine  v. 
Mutual  Ben.  L.  Ins.  Co.,  24  Fed.  Rep.  159; 
Chapman  v.  Republic  L.  Ins.  Co.,  6  Biss.  (U. 
S.)  238. 

Illinois.  —  Weld  v.  Mutual  L.  Ins.  Co.,  61 
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III.  App.  187;  Nelson  v.  Equitable  L.  Assur. 
Soc,  73  111.  App.  133;  Supreme  Ct,  of  Honor 
v.  Peacock,  91  III.  App.  632. 

Iowa.  —  Scarth  v.  Security  Mut.  L.  Soc,  75 

Iowa  346. 

Kentucky. — Mutual  Ben.  L.  Ins.  Co.  v. 
Daviess,  87  Ky.  541. 

Michigan.  —  Sabin  v.  National  Union,  90 
Mich.  177;  Streeter  v.  Western  Union  Mut.  L., 
etc.,  Soc,  65  Mich.  199,  8  Am.  St.  Rep.  882. 

Missouri.  —  Sparks  v.  Knights  Templars, 
etc.,  L.  Indemnity  Co.,  I  Mo.  App.  Rep.  334; 
Adkins  v.  Columbia  L.  Ins.  Co.,  70  Mo.  27,  35 
Am.  Rep.  410. 

New  York.  —  De  Gogorza  v.  Knickerbocker 
L.  Ins.  Co.,  65  N.  Y.  232. 

North  Carolina.  —  Spruill  v.  Northwestern 
Mut.  L.  Ins.  Co.,  120  N.  Car.  141. 

Ohio.  —  Pagenhardt».  Metropolitan  Ins.  Co., 
6  Ohio  Dec.  190,  4  Ohio  N.  P.  169;  Northwest- 
ern Mut.  L.  Ins.  Co.  v.  Maguire,  10  Ohio  Cir. 
Dec.  562,  19  Ohio  Cir.  Ct.  502. 

Pennsylvania.  —  Tritschler  v.  Keystone  Mut. 
Ben.  Assoc.,  180  Pa.  St.  205. 

Vermont.  —  Billings  v.  Accident  Ins.  Co.  of 
N.  America,  64  Vt.  78,  33  Am.  St.  Rep.  913. 

Limitation  of  Payment  to  Legal  Eeserve.  —  An 
insurance  policy  limiting  the  payment,  in 
cases  of  insane  suicide,  to  the  legal  reserve, 
is  valid  if  not  prohibited  by  law,  and  if  the  re- 
serve is  ascertainable.  Frey  v.  Geimania  L. 
Ins.  Co.,  56  Mich.  29. 

Indefinite  Condition.  —  In  a  condition  in  a 
policy  that  it  is  to  become  null  and  void  in 
case  the  insured  shall  die  by  his  own  hand  or 
act  voluntarily  or  "  otherwise,"  the  use  of  the 
latter  word  is  too  vague  and  intangible  to  admit 
of  practical  application,  and  the  court  w  ill  not 
undertake  10  enforce  a  provision  so  uncertain. 
Jacobs  National  L.  Ins.  Co.,  1  MacAnhur 
(D.  C.)  632. 

2.  Kelley  v.  Mutual  L.  Ins.  Co.,  7*  Fed.  Rep. 
637. 

3.  By-laws  of  Mutual  Eenefit   Association.  — 

Supreme  Commandery,  etc.,  v.  Ainswo-rth,  ~l 
Ala.  436,  46  Am.  Rep.  332;  National  Union  v. 
Thomas,  10  App.  Cas.  (D.  C.)  277. 

A  By-law  Enacted  by  the  Supreme  Ledge  of  a 
Mutual  Benefit  Association  avoiding  payment  cf 
insurance  if  the  person  insured  dies  by  suicide, 
either  sane  or  insane,  binds  members  w  hose 
contracts  require  compliance  with  all  laws 
"  now  in  force  or  that  may  hereafter  be  enacted 
by  the  supreme  lodge."  Supreme  Lodge,  etc., 
v.  Trebbe,  179  III.  34S. 

Volume  XIX. 


Excepted  Causes  of  Death. 


LIFE  INSURANCE. 


Self-Destruction. 


mind  at  the  time.1  It  will  not  suffice  to  prove  that  he  was  insane  at  times. a 
Suicide  of  itself  raises  no  presumption  of  insanity;3  nor,  on  the  other  hand, 
does  proof  of  insanity  raise  any  presumption  of  suicide.4 

c.  By  Accident  —  (i)  Construction  of  Words  "Die  by  His  Own  Hand." 

—  The  stipulation  in  a  policy  of  life  insurance  exempting  the  insurer  from 
liability  "if  the  insured  should  die  by  his  own  hand"  has  been  construed  to 
imply  only  voluntary  acts  of  self-destruction,  and  not  an  accidental  death 
which  the  insured  is  merely  the  instrument  in  producing.5 

(2)  Construction  of  Words  "Voluntary  or  Involuntary."  —  Nor  does  the 
addition  of  the  words  "voluntary  or  involuntary"  to  the  stipulation  affect 
this  construction.  They  merely  preclude  the  parties  claiming  under  the  policy, 
if  the  act  was  one  of  suicide,  from  setting  up  the  condition  of  mind  of  the 
party  committing  it,  and  contending  that  the  act  was  involuntary.0 

(3)  Presumption  of  Accident.  —  Where  it  is  shown  that  the  insured  died  by 
his  own  hand,  the  presumption  is  that  the  killing  was  accidental  and  not 
intentional.7 

d.  EVIDENCE — (i)  Of  Intentiofial  Self-destruction  —  Circumstantial  Evidence. 

—  Whether  the  insured,  who  died  by  his  own  hand,  killed  himself  accidentally 
or  by  design,  is  ordinarily  determined  only  by  proper  consideration  of  the 
facts  and  attending  circumstances.8  The  inference  to  be  drawn  from  these, 
it  is  the  province  of  the  jury  to  deduce,9  but  where  the  facts  proven  require  a 
finding  of  suicide  the  court  should  direct  a  verdict  to  that  effect,  or  set  aside 
a  contrary  finding  as  contrary  to  the  weight  of  evidence.10 


1.  vEtna  L.  Ins.  Co.  v.  King,  84  111.  App. 
171;  Coffey  v.  Home  L.  Ins.  Co.,  35  N.  Y. 
Super.  Ct.  314;  Weed  v.  Mutual  Ben.  L.  Ins. 
Co.,  70  N.  Y.  561;  Phadenhauer  v.  Germania 
L.  Ins.  Co.,  7  Heisk.  (Tenn.)  567,  19  Am.  Rep. 
623.  And  see  generally  the  title  Insanity,  vol. 
16,  p.  604. 

2.  Knickerbocker  L.  Ins.  Co.  v.  Peters,  42 
Md.  414. 

3.  Merrkt  v.  Cotton  States  L.  Ins.  Co.,  55 
Ga.  103;  Knickerbocker  L.  Ins.  Co.  v.  Peters, 
42  Md.  414;  Weed  v.  Mutual  Ben.  L.  Ins.  Co., 
35  N.  Y.  Super.  Ct.  386;  Hathaway  v.  Na- 
tional L.  Ins.  Co.,  48  Vt.  335. 

4.  Walcott  v.  Metropolitan  L.  Ins.  Co.,  64 
Vt.  221,  33  Am.  St.  Rep.  923. 

5.  Accidental  Death.  —  Equitable  L.  Assur. 
Soc.  v.  Paterson,  41  Ga.  338,  5  Am.  Rep.  535; 
Northwestern  Mut.  L.  Ins.  Co.  v.  Hazelett,  105 
Ind.  212,  55  Am.  Rep.  192;  Michigan  Mut.  L. 
Ins.  Co.  v.  Naugle,  130  Ind.  79;  Phillips  v. 
Louisiana  Equitable  L.  Ins.  Co.,  26  La.  Ann. 
404  2r  Am.  Rep.  549;  Pierce  v.  Travelers'  L. 
Ins.  Co.,  34  Wis.  389.  See  also  Union  Mut. 
L.  Ins.  Co.  v.  Payne,  (C.  C.  A.)  105  Fed.  Rep. 
172. 

6.  Edwards  v.  Travelers'  L.  Ins.  Co.,  20 
Fed.  Rep.  661;  Penfold  v.  Universal  L.  Ins. 
Cc.  85  N.  Y.  317,  39  Am.  Rep.  660.  See  also 
Keels  v.  Mutual  Reserve  Fund  L.  Assoc.,  29 
Fed.  Rep.  198;  Mutual  L.  Ins.  Co.  v.  Laurence, 
£  111.  App  488. 

Suicide  While  Intoxicated.  —  Where  a  person 
without  deliberate  intention  becomes  intoxi- 
cated, and  while  in  that  state  takes  laudanum 
with  intent  to  destroy  his  life,  this  is  a  volun- 
tary act  though  the  intent  was  but  the  intent  of  a 
drunken  man,  and  the  act  was  one  which  he 
would  not  have  committed  had  he  teen  sober. 
Equitable  L.  Assur.  Soc.  v.  Paterson,  \i  Ga. 
338  5  Am.  Rep.  535. 

7.  Presumption  in  Favor  of  Accident  and  Against 


Suicide.  —  Connecticut  Mut.  L.  Ins.  Co.  v.  Mc- 
Whirter,  (C.  C.  A.)  73  Fed.  Rep.  444;  Inger- 
soll  v.  Knights  of  Golden  Rule,  47  Fed.  Rep. 
272;  Keels  v.  Mutual  Reserve  Fund  L,  Assoc., 
29  Fed.  Rep.  198;  Mutual  Ben.  L.  Ins.  Co.  v. 
Daviess,  87  Ky.  541;  Burnham  v.  Interstate 
Casualty  Co.,  117  Mich.  142;  Whitelach  v. 
Fidelity,  etc.,  Co.,  78  Hun  (N.  Y.)  262;  Con- 
tinental L.  Ins.  Co.  v.  Delpeuch,  82-  Pa.  St. 
225;  Brown  v.  Sun  L.  Ins.  Co.,  (Tenn.  Ch. 
1899)  57  S.  W.  Rep.  415;  Agen  v.  Metropolitan 
L.  Ins.  Co.,  105  Wis.  217.  Contra,  Guardian 
Mut.  L.  Ins.  Co.  v.  Hogan,  80  111.  35. 

8.  Evidence  as  to  Cause  of  Death.  —  See  Ger- 
mania L.  Ins.  Co.  v.  Ross-Lewin,  24  Colo.  43; 
Mutual  L.  Ins.  Co.  v.  Tillman,  84  Tex.  31; 
Smith  v.  National  Ben.  Soc,  123  N.  Y.  85. 

The  Fact  that  an  Accident  Insurance  Company 
Paid  a  Policy  on  the  Life  of  the  Insured  is  not  rel- 
evant as  evidence  of  the  cause  of  death  in  an 
action  on  a  policy  to  which  the  defense  of  sui- 
cide was  made.  Continental  L.  Ins.  Co.  v. 
Delpeuch,  82  Pa.  St.  225. 

Experiments.  —  For  a  case  determining  the 
admissibility  of  evidence  of  experiments  made 
to  show  the  cause  of  death,  see  Fein  v.  Cove- 
nant Mut.  Ben.  Assoc.,  60  111.  App.  274. 

9.  Intentional  or  Accidental  Death  a  Question  of 
Fact.  —  For  cases  where  the  question  of  sui- 
cide or  accident  was  held  to  be  for  the  jury, 
see  Casey  v.  National  Union,  3  App.  Cas.  (D. 
C.)sio;  Lawrence  v.  Mutual  L.  Ins.  Co.,  5  111. 
App.  280;  Leman  v.  Manhattan  L.  Ins.  Co.,  46 
La.  Ann.  1189,  49  Am.  St.  Rep.  348;  Burnham 
v.  Interstate  Casualty  Co.,  117  Mich.  142; 
Hale  v.  Life  Indemnity,  etc.,  Co.,  61  Minn. 
<U6,  52  Am.  Si.  Rep.  616;  Goldschmidt  v. 
Mutual  L.  Ins.  Co.,  58  Hun  (N.  Y.)  611,  35  N. 
Y.  St.  Rep.  121;  Washburn  v.  National  Acc. 
Soc,  (Supm.  Ct.  Gen.  T.)  10  N.  Y.  Supp.  366; 
Agen  v.  Metropolitan  L.  Ins.  Co.,  105  Wis.  217. 

10.  Where  Evidence  Excludes  Inference  of  Acci- 
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Declarations  of  Deceased.  —  The  declarations  of  one  deceased  made  within  twenty- 
four  hours  next  preceding  his  death,  and  showing  the  intention  to  commit 
suicide,  have  been  held  admissible  in  evidence,1  but  proof  of  declarations  made 
two  years  before  has  been  rejected  as  too  remote,3  though  the  contrary  has 
been  held  in  a  case  of  even  a  longer  period.3 

Statement  in  Proof  of  Death.  —  The  fact  that  the  proof  of  death  states  that  the 
insured  died  by  suicide  does  not  preclude  the  beneficiary  from  afterwards 
showing  in  an  action  on  the  policy  that  the  death  was  caused  by  accident,4 
but  it  is  incumbent  on  him  to  satisfy  the  jury  that  he  was  mistaken  in  his 
former  statement.5 

(2)  Of  Mental  Condition  of  Suicide  —  Acts,  Conduct,  and  Delusions.  —  To  establish 
the  fact  of  the  sanity  or  insanity  of  a  suicide  it  is  competent  to  admit  evidence 
of  his  acts  and  conduct,  and  of  his  delusions  if  any.6 

Act  of  Self-De3truction.  —  The  act  of  self-destruction,  and  the  attending  circum- 
stances, may  be  submitted  to  the  jury,  for  though  the  act  of  suicide  itself 
raises  no  presumption  of  insanity,  it  is  proper  for  the  jury  to  consider  it  in 
connection  with  the  other  acts  of  the  deceased.7 

Expert  Testimony.  —  A  physician  whom  the  deceased  had  consulted  about  his 
condition,  or  who  was  the  regular  family  physician,  may  testify  to  declara- 
tions made  by  the  deceased  8  and  give  an  opinion  concerning  his  mental 
soundness.9 

Non-expert  Testimony.  —  So  persons  who  were  acquainted  with  the  deceased 
may  testify  as  to  his  apparent  mental  condition  just  previous  to  his  death  and 
give  their  impressions  as  to  his  sanity.10 

Verdict  of  Coroner's  Jury.  —  It  has  been  held  that  the  verdict  of  the  coroner's 
jury  which  viewed  the  remains,  that  the  insured  "  killed  himself  while  tem- 


dent.  —  For  cases  where  the  evidence  of  sui- 
cide was  held  to  be  so  strong-  as  to  exclude  the 
inference  of  accident,  see  the  following:  In- 
ghram  v.  National  Union  Ins.  Co.,  103  Iowa 
3Q5;  Kornfeld  v.  Supreme  Lodge,  etc.,  72  Mo. 
App.  604;  Sweezey  v.  Prudential  L.  Ins.  Co., 
(C.  PI.  Gen.  T.)  3  Misc.  (N.  V.)  608,  634; 
Pagett  v.  Connecticut  Mut.  L.  Ins.  Co.,  55  N. 
Y.  App.  Div.  628;  Mutual  L.  Ins.  Co.  v.  Till- 
man, 84  Tex.  31;  Mutual  L.  Ins.  Co.  v.  Hay- 
ward,  (Tex.  Civ.  App.  1894)  27  S.  W.  Rep.  36; 
Rens  v.  Northwestern  Mut.  Relief  Assoc.,  100 
Wis.  266. 

Proof  that  the  insured  went  to  bed  as  usual, 
and  in  the  morning  his  body  was  found  in  a 
cistern  which  had  only  an  opening  of  fifteen 
by  twenty  inches,  raises  a  presumption  of  sui- 
cide. Johns  v.  Northwestern  Mut.  Relief 
Assoc.,  qo  Wis.. 332. 

Accidental  Death.  —  For  a  case  where  it  was 
held  that  the  circumstances  warranted  a  find- 
ing of  accidental  deal  h,  see  Travelers'  Ins.  Co. 
v.  Nitterhouse,  ir  Ind.  App.  155. 

1.  Rens  v.  Northwestern  Mut.  Relief  Assoc., 
100  Wis.  266. 

2.  Hale  v.  Life  Indemnity,  etc.,  Co.,  65 
Minn.  548. 

3.  Connecticut  Mut.  L.  Ins.  Co.  v.  Mc- 
Wiiirter,  73  Fed.  Rep.  444,  44  U.  S.  App.  492. 

Statement  Found  upon  Body.  —  A  statement 
found  upon  the  body  of  the  deceased  addressed 
to  "  father,  mother,  and  sisters,"  declaring 
that  his  death  was  caused  by  his  own  hand, 
and  directing  the  disposition  of  his  effects,  is 
admissible  as  evidence  of  suicide.  Weld  v. 
Mutual  L.  Ins.  Co.,  61  111.  App.  187. 

4.  Statement  in  Proof  of  Death.  —  Sargent  v. 


78 


Home  Ben.  Assoc.,  35  Fed.  Rep.  711;  John 
Hancock  Mut.  L.  Ins.  Co.  v.  Dick,  117  Mich. 
518;  Buffalo  Loan,  etc.,  Co.  v.  Knights  Tem- 
plar, etc.,  Mut.  Aid  Assoc.,  126  N.  Y.  450,  22 
Am.  St.  Rep.  839;  Bachmeyer  v.  Mutual  Re- 
serve Fund  L.  Assoc.,  82  Wis.  255. 

6.  Keels  v.  Mutual  Reserve  Fund  L.  Assoc., 
29  Fed.  Rep.  198;  Prudential  Ins.  Co.  v. 
Breusile,  (Ky.  1897)  41  S.  W.  Rep.  9. 

6.  Grand  Lodge,  etc.,  v.  Wieting,  168  111.  408, 
61  Am.  St.  Rep.  123,  affirming  68  111.  App.  125. 

7.  Grand  Lodge,  etc.,  v.  Wieting,  168  111. 
408,  61  Am.  St.  Rep.  123,  affirming  68  111.  App. 
125. 

8.  Declaration  to  Physician.  —  It  is  competent 
for  a  physician  who  was  consulted  by  the  in- 
sured two  or  three  weeks  before  his  death  to 
testify  to  a  declaration  then  made  by  him  that 
"  at  times  he  felt  as  if  he  must  take  his  life; 
that  he  had  an  impulse  to  take  his  life." 
Hathaway  v.  National  L.  Ins.  Co.,  48  Vt. 
335. 

9.  Opinion  of  Family  Physician.  —  In  Koenig 
v.  Globe  Mut.  L.  Ins.  Co.,  10  Hun  (N.  Y.)  558, 
the  testimony  sought  to  be  elicited  by  the 
following  questions  was  held  proper:  "  From 
your  experience  and  reading,  and  from  your 
acquaintance  with  the  mental  condition  of  the 
deceased,  what  effect,  if  any,  would  you  say 
this  disease  would  have  upon  her  as  to  her 
power  to  control  her  actions  or  to  resist  any 
impulse  with  which  she  might  be  seized?  In 
this  case,  how  do  you  think  it  was  ?  " 

10.  Connecticut  Mut.  L.  Ins.  Co.  v.  Lathrop, 
in  U.  S.  612;  Charter  Oak  L.  Ins.  Co.  v. 
Rodel,  95  U.  S.  232;  Mutual  L.  Ins.  Co.  v. 
Leubrie,  71  Fed.  Rap.  S43,  38  U.  S.  App.  37. 
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porarily  insane,"  is  admissible,1  but  does  not  preclude  the  insurer  from  prov- 
ing the  fact  to  be  otherwise.* 

3.  Casualties  or  Consequences  of  War  or  Rebellion.  —  A  provision  in  a  policy- 
exempting  the  insurer  from  liability  in  case  the  insured  comes  to  his  death 
from  any  of  the  "casualties  or  consequences  of  war  or  rebellion,  or  from  bel- 
ligerent forces  in  any  place  where  he  may  be,"  does  not  apply  to  a  case  where 
the  insured  met  his  death  by  accident  while  employed  by  the  military  authori- 
ties during  a  war  in  constructing  a  railroad  bridge.3 

4.  Pulmonary  Disease.  —  It  has  been  held  that  pneumonia  is  not  to  be  con- 
sidered a  pulmonary  disease  within  the  meaning  of  a  policy  which  provides 
that  "  if  the  assured  die  of  any  pulmonary  disease  within  one  year  from  the 
date  hereof  only  one-half  the  amount  which  would  be  otherwise  due  will  be 
payable."  4 

5.  Intoxicating  Drink  or  Opium.  —  A  clause  in  an  insurance  policy  exempt- 
ing the  insurer  from  liability  if  the  death  of  the  insured  shall  be  caused  by  the 
use  of  intoxicating  drink  or  opium  must  be  construed  to  relieve  the  insurer 
from  liability  only  where  the  use  of  intoxicants  is  the  proximate  cause  of 
death.5 

VI.  Incontestable  Clauses  —  1.  Validity  —  clause  operating  from  issue  of  Policy. 

—  Policies  of  life  insurance  frequently  contain  clauses  making  them"  incon- 
testable "  by  the  company  under  specified  conditions  and  limitations.  Where 
an  incontestable  clause  provides  that  the  policy  shall  not  be  defended  on 
any  ground  except  such  as  would  amount  to  a  fraud  in  the  procurement 
of  the  policy,  such  a  stipulation,  it  has  been  said,  will  be  binding  upon  the 
parties,  even  though  it  is  to  take  effect  from  the  very  moment  the  policy  was 
to  be  issued.6  But  a  clause  making  the  policy  incontestable  for  fraud  from 
its  date  is,  it  has  been  intimated,  against  public  policy  and  void.7 

Clause  Operating  After  Specified  Period.  —  It  seems  to  be  the  prevailing  rule  that 
where  in  a  contract  of  life  insurance  it  is  stipulated  that  it  shall  become  incon- 


1.  U.  S.  Life  Ins.  Co.  v.  Vocke,  129  111.  557; 
Grand  Lodge,  etc.  v.  Wieting,  63  111.  App.  125. 

2.  Zimmerman  v.  Masonic  Aid  Assoc.,  75 
Fed.  Rep.  236. 

3.  Walts  v.  Connecticut  Mut.  L.  Ins.  Co., 
48  N.  Y.  34,  8  Am.  Rep.  518. 

4.  Metropolitan  L.  Ins.  Co.  v.  Bergen,  64 
111.  App.  685. 

5.  Intoxicating  Drink  or  Opium.  —  Mutual  L. 
Ins.  Co.  v.  Stibbe,  46  Md.  302. 

Where  it  was  sought  lo  avoid  a  policy  of 
life  insurance  on  the  ground  that  the  death  of 
the  party,  on  whose  life  insurance  was  effected, 
was  caused  by  intempsrance,  an  instruction 
which  charged  that  if  the  death  of  such  person 
was  only  "  contributed  to  "  by  the  intemperate 
use  of  liquor,  then  the  defense  in  that  respect 
was  not  made  out,  was  held  not  erroneous. 
Miller  v.  Mutual  Ben.  L.  Ins.  Co.,  31  Iowa  218, 
7  Am.  Rep.  122. 

Death  While  Intoxicated  —  Evidence.  —  In 
Newman  v.  Covenant  Mul.  L.  Ins.  Assoc.,  76 
Iowa  56,  14  Am.  St.  Rep.  106,  the  policy  de- 
clared on  provided  that  it  should  be  void  if  the 
insured  died  from  the  effects  of  intoxication 
or  died  while  intoxicated.  The  insured  was 
found  one  morning  drowned  in  a  ditch.  A  wit- 
ness whose  testimony  was  not  entirely  clear  or 
consistent  testified  that  he  had  seen  the  insured 
apparently  drunk  near  the  ditch  on  the  even- 
ing previous.  It  was  held  that  the  evidence 
was  not  sufficiently  clear  as  to  the  manner  in 
whi^h  the  insured  met  his  death  to  warrant 
disturbing  a  finding  for  the  plaintiff. 


7') 


Decision  of  Surgeon-in-Chief.  —  A  policy  was  is- 
sued upon  the  condition  lhat  the  insurer  would 
pay  the  amount  insured  if  in  the  opinion  of  the 
surgeon-in-chief  of  the  insurance  company 
the  insured  did  not  die  of  intemperance  or 
of  any  disease  produced  or  aggravated  by 
intemperance;  if  it  was  decided  by  the  sur- 
geon-in-chief that  the  insured  did  die  from 
intemperance  the  beneficiary  was  to  receive 
only  the  amount  of  premiums  paid,  with  inter- 
est. It  wa's  held  that  this  condition  was  not  in 
contravention  of  public  policy,  and  thai  the 
decision  of  the  surgeon-in-chief  was  final. 
Campbell  v.  American  Popular  L.  Ins.  Co.,  I 
MacArthur  (D.  C.)  246. 

6.  Validity  of  Incontestable  Clause  Operative 
from  Date  of  Policy.  —  Fitch  v.  American  Popu- 
lar L.  Ins.  Co.,  59  N.  Y.  557,  17  Am.  Rep.  372. 
See  also  Massachusetts  Ben.  L.Assoc,  v.  Rob- 
inson, 104  Ga.  256. 

In  Wood  v.  Dwarris,  35  L.  J.  Exch.  129,  it 
was  held  that  where  an  insurer  holds  out  to 
Ihe  public,  by  means  of  a  prospectus,  that  its 
policy  shall  be  "  indisputable  "  except  in  case 
of  fraud,  and  the  policy  was  effected  upon 
(he  faith  of  that  representation,  the  insurer  is 
barred  in  equity  from  saying  that  the  applica- 
tion for  the  policy  stipulated  that  if  it  contained 
any  untrue  statement  the  policy  should  be 
void,  and  it  did  contain  an  untrue  statement, 
without  at  the  same  time  adding  that  it  was 
fraudulent. 

7.  Validity  of  Clause  Making  Policy  Incontest- 
able for  Fraud  from  Da.te.  —  See  Massachusetts 
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testable  for  fraud  n  procuring  the  policy  after  the  lapse  of  a  specified  period 
from  the  date  of  its  issue,  fraud  cannot  be  set  up  as  a  defense  if  the  period 
fixed  for  the  contestability  of  the  policy  is  sufficient  for  the  insurer,  by  the 
exercise  of  that  care  and  diligence  which  an  ordinarily  prudent  person  would 
give  to  his  own  business,  to  ascertain  whether  a  fraud  had  been  perpetrated 
or  not.  The  practical  and  intended  effect  of  such  a  stipulation  is  to  create  a 
short  statute  of  limitations  in  favor  of  the  insured,  within  which  limited  period 
the  insurer  must  test,  if  ever,  the  validity  of  the  policy.1  This  rule  has  been 
applied  to  clauses  making  the  policy  incontestable  for  fraud  after  the  expira- 
tion of  three  years,2  two  years,3  and  one  year4  from  the  date  of  the  issuance 
of  the  policy. 

Wagering  Policy.  —  But  a  condition  in  a  policy  by  which  the  policy  is  declared 
to  become  indisputable  upon  any  ground  whatever  after  the  lapse  of  a  limited 
period,  does  not  make  the  contract  binding  upon  the  insurer  in  the  case  of  a 
wagering  policy.5 

2.  Rule  of  Construction  Applicable.  —  In  regard  to  matters  which  would  have 
the  effect  of  defeating  or  destroying  the  contract,  if  there  is  a  reasonable  doubt 
as  to  the  extent  of  the  application  of  the  incontestable  clause  it  must  be  solved 
in  favor  of  the  beneficiary,  and  stipulations  in  the  policy  to  the  contrary  must 
yield.0  Thus  it  has  been  held  that  a  clause  in  the  policy  providing  that  "  if 
the  terms  of  this  contract  be  complied  with  it  shall  be  incontestable  after  one 
year  from  its  date,"  though  the  meaning  is  somewhat  doubtful,  will  relieve 
the  insured  from  the  effect  of  a  false  warranty  after  the  expiration  of  one 
year.7  Hence  it  has  been  held  that  where  a  policy  provides  that  it  shall 
be  incontestable  after  a  certain  period,  except  for  certain  causes,  death  by 
suicide  not  being  one  of  the  excepted  causes,  such  clause  will  apply  in  case  of 
the  death  of  the  insured  by  suicide,  notwithstanding  the  policy  contains 
another  clause  providing  that  death  by  suicide  is  not  a  risk  which  the  com- 
pany assumes.8  So  it  has  been  held  that  where  a  policy  omits  the  "  suicide 
clause,"  but  contains  a  clause  making  it  absolutely  incontestable  from  the 
date  of  its  delivery  and  acceptance,  except  for  nonpayment  of  premiums  or 
misstatement  of  age,  intentional  suicide  while  sane,  although  technically  a 
crime,  cannot  be  set  up  as  a  defense  under  another  clause  of  the  policy  in 
effect  providing  that  death  "  in  consequence  of,  or  in,  violation  of  law  "  is  not  a 
risk  covered  by  the  policy.9  For  a  stronger  reason  the  incontestable  clause 
will  apply  to  cases  of  death  by  suicide  where  the  clause  providing  against 
risk  in  case  of  death  by  suicide  is  contained  in  the  application  and  not  in  the 
policy;  as  in  this  case  another  rule  of  interpretation  comes  into  operation, 


Ben.  L.  Assoc.  v.  Robinson,  104  Ga.  256. 
Compare  Patterson  v.  Natural  Premium  Mut. 
L.  Ins.  Co.,  100  Wis.  118. 

1.  Policy  Incontestable  for  Fraud  After  Specified 
Period.  —  Massachusetts  Ben.  L.  Assoc.  v.  Rob- 
inson, 104.  Ga.  256;  Wright  v.  Mulual  Ben.  L. 
Assoc.,  118  N.  Y.  237,  16  Am.  St.  Rep.  749; 
Clement  v.  New  York  L.  Ins.  Co.,  101  Tenn. 
22.  See  also  Vetter  v.  Massachusetts  Nat.  L. 
Assoc.,  29  N.  Y.  App.  Div.  72. 

2.  Massachusetts  Ben.  L.  Assoc.  v.  Robin- 
son, 104  Ga.  256. 

3.  Wright  v.  Mutual  Ben.  L.  Assoc.,  ir8  N. 
Y.  237,  16  Am.  St.  Rep.  749;  Teeter  v.  United 
L.,  etc.,  Ins.  Assoc.,  11  N.  Y.  App.  Div.  259; 
Bates  v.  United  L.  Ins.  Assoc.,  68  Hun  (N.  Y.) 
144,  affirmed  142  N.  Y.  677. 

4.  Clement  v.  New  York  L.  Ins.  Co.,  101 
Tenn.  22.  See  also  Franklin  Ins.  Co.  v.  Ville- 
neuve,  (Tex.  Civ.  App.  1901)  60  S.  W.  Rep. 
1014. 


5.  Incontestable  Clause  Invalid  as  to  Wagering 

Policies. — -Clement  v.  New  York  L.  Ins.  Co., 
101  Tenn.  22;  Manufacturers'  L.  Ins.  Co.  7/. 
Anclil,  28  Can.  Sup.  Ct.  103,  affirmed  (1899)  A. 
C.  604.  Compare  Wright  v.  Mutual  Ben.  L. 
Assoc.  of  America,  118  N.  Y.  237,  16  Am.  St. 
Rep.  749. 

6.  Incontestable  Clause  Construed  in  Favor  of 
Insured. — -Massachusetts  Ben.  L.  Assoc.  v. 
Robinson,  104  Ga.  256. 

7.  Franklin  Ins.  Co.  v.  Villeneuve,  (Tex.  Civ. 
App.  1901)  60  S.  W.  Rep.  1014. 

8.  Mareck  1.  Mutual  Reserve  Fund  L. 
Assoc.,  62  Minn.  39,  54  Am.  St.  Rep.  613; 
Simpson  v.  Life  Ins.  Co.,  115  N.  Car.  393; 
Mutual  Reserve  Fund  L.  Assoc.  v.  Payne, 
(Tex.  Civ.  App.  1S95)  32  S.  W.  Rep.  1063. 

9.  Patterson  v.  Natural  Premium  Mut.  L. 
Ins.  Co.,  100  Wis.  118.  See  also  Sun  L.  Ins. 
Co.  v.  Taylor,  (Ky.  1900)  56  S.  W.  Rep. 
668. 
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which  is  that  when  there  is  a  conflict  between  the  provision  of  the  policy  and  the 
statements  contained  in  the  application,  the  former  controls. 1  But  the  incon- 
testable clause  does  not  have  the  effect  of  doing  away  with  clauses  in  the 
policy  merely  regulating  the  remedy  to  be  pursued  by  the  persons  entitled  to 
sue  thereon,  and  if  the  policy  stipulates  that  actions  should  be  brought  thereon 
within  six  months  from  the  death  of  the  insured  there  is  no  such  inconsistency 
between  this  and  the  incontestable  clause  as  will  render  a  clause,  in  regard  to 
the  time  in  which  the  suit  should  be  brought,  inoperative.8 

'VII.  Paid-up  or  Commuted  Insurance  —  1.  Definition.  —  Paid-up  insurance, 
as  its  name  indicates,  is  insurance  upon  which  no  further  premium  is  to  be 
paid.3 

2.  How  the  Right  Arises  —  Under  Nonforfeiture  Clauses. —  Policies  of  life  insur- 
ance frequently  provide  for  the  right  of  the  insured  to  a  paid-up  policy 
after  the  payment  of  a  designated  number  of  premiums.  The  usual  purpose 
and  effect  of  such  clause  are  that  after  the  designated  number  of  premiums 
shall  have  been  paid  a  failure  to  pay  any  subsequent  premium  shall  not  have 
the  effect  to  avoid  the  whole  insurance,  and  the  insured  shall  have  the  right 
to  an  insurance  for  such  a  sum  and  such  a  time  as  the  premiums  already  paid 
will  equitably  cover.4 

Stipulations  in  Pamphlet  or  Circular.  — ■  And  it  has  been  held  that  the  right  to  a 
paid-up  policy  may  arise  from  stipulations  to  that  effect  in  a  pamphlet  or 
circular  issued  by  the  company,  where  the  insured  was  informed  by  the  insur- 
er's agent  that  such  stipulations  formed  a  part  of  the  contract.5 

Stipulation  Not  Entitling  Insured  to  Paid-up  Policy.  ■ —  But  a  writing  delivered  with 
the  policy  giving  the  insured  the  right  to  have  the  amount  of  his  policy 
reduced,  at  any  time  he  might  desire  it,  to  any  amount  less  than  the  policy, 
or  to  an  amount  equal  to  the  sum  of  the  premiums  paid  on  it,  the  premiums, 
after  the  reduction  of  the  policy,  being  reduced  in  the  same  proportion  as  the 
amount  of  the  policy,  does  not  entitle  the  insured  to  a  paid-up  policy.6 

Under  Non-forfeiture  statutes.  — -  Statutes  in  some  states  provide  for  the  non- 
forfeiture of  policies  after  the  payment  of  a  specified  number  of  premiums, 
and  for  the  issuance  of  paid-up  policies  on  certain  conditions.7 

3.  Operation  of  Original  Policy  as  Paid-up  Policy.  —  Where  a  life-insurance 
policy,  after  making  provision  for  payment  after  the  death  of  the  insured,  con- 
tained a  clause  providing  that  after  a  designated  number  of  premiums  had 
been  fully  paid  "  this  policy  becomes  a  paid-up  non-forfeiture  policy,"  etc.,  it 
was  held  that  the  original  policy  by  its  terms  became  a  paid-up  non-forfeiture 
policy  after  the  payment  of  a  designated  number  of  premiums,  and  that  there 
was  no  obligation  resting  upon  the  company  to  issue  a  new-paid-up  policy, 
and  no  right  of  action  existed  on  the  contract  until  the  death  of  the  insured.8 


1.  Goodwin  v.  Provident  Sav.  L.  Assur. 
As5oc  ,  97  Iowa  226,  59  Am.  St.  Rep.  411. 

2.  Brady  v.  Prudential  Ins.  Co.,  168  Pa.  St. 
645. 

3.  Himilton  v.  Mutual  Ben.  L.  Ins.  Co.,  109 
Ga.  33 1 . 

4.  Knapp  v.  Homeopathic  Mut.  L.  Ins.  Co., 
117  U.  S.  411. 

5.  Southern  Mut.  L.  Ins.  Co.  v.  Montague, 
84  Ky.  653,  4  Am.  St.  Rep.  218.  See  also  Eddy 
v.  Phenix  Mut.  L.  Ins.  Co.,  65  N,  H.  27,  23  Am. 
St.  Rep.  17. 

6.  Equitable  L.  Assur.  Soc.  v.  Spillman, 
(Ky.  1900)  56  S.  W.  Rep.  710. 

7.  S:e  supra,  this  title,  The  Premium. 

8.  Operation  of  Original  Policy  as  Paid-up  Policy. 
—  I. yon  v.  Union  Mut.  L.  Ins.  Co.,  (Supm.  Ct. 
Gen.  T.)  17  N.  Y.  Supp  756;  Kerr  v.  Union 
Mut.  L.  Ins.  Co.,  69  Hun  (N.  Y.)  393. 

19  C.  of  L. — 6 


Bill  to  Bescind  Contract  and  Recover  Premiums 
Paid.  —  In  the  same  way,  where  a  policy  stipu- 
lates that  default  in  the  payment  of  any  of  the 
annual  premiums  to  become  due  after  payment 
of  the  two  annual  premiums  next  due  and  pay- 
able after  the  date  of  the  policy  shall  not  work 
a  forfeiture  of  the  policy,  but  that  the  amount 
insured  shall  be  then  commuted  or  reduced  to 
the  sum  of  the  annual  premiums  paid,  a  bill 
brought  by  the  insured  to  have  the  contract 
declared  rescinded,  and  to  obtain  a  decree 
against  the  insurance  company  for  the  sums 
which  he  has  paid  as  premiums  on  the  policy, 
upon  the  ground  that  the  company  asserts  that 
the  policy  is  forfeited  by  his  failure  to  pay,  and 
declines  to  issue  a  paid-up  policy  equal  to 
the  sum  of  the  several  ann ual  premiums  paid, 
cannot  be  maintained  if  the  only  obligation 
imported  by  the  terms  of  the  policy  is  to  pay 
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4.  Prerequisites  to  Existence  of  the  Right  —  a.  PAYMENT  OF  DESIGNATED 
Number  of  Premiums  —  (i)  In  General.  —  Where  by  the  terms  of  the  policy 
the  insured  will  be  entitled  to  a  paid-up  policy  only  after  the  payment  of  a 
designated  number  of  premiums,  payment  according  to  the  terms  of  the  policy 
is  a  condition  precedent  to  the  right  to  a  paid-up  policy.1 

(2)  Payment  by  Note. —  Payment  by  note  will  not  fulfil  the  requirement  of 
such  a  provision  where  by  the  terms  of  the  policy  it  is  stipulated  that  the  mere 
giving  of  a  note  in  settlement  of  an  annual  premium  shall  not  be  deemed  a 
payment,  but  only  an  extension  of  the  time  of  such  pa)'ment.3  And  the  same 
rule  has  been  applied  to  a  clause  giving  the  insured  the  right  to  the  paid-up 
policy  after  the  payment  of  a  designated  number  of  premiums  in  cash.3  But 
though  by  the  terms  of  the  policy  the  company  after  two  annual  payments 
was  to  issue  a  paid-up  policy  for  as  many  tenths  of  the  amount  originally 
insured  as  there  had  been  annual  premiums  paid  in  cash,  it  has  been  held  that 
where  by  an  agreement  between  the  parties  payment  of  premiums  was  to  be 
made  partly  in  cash  and  partly  by  note,  and  the  part  of  the  annual  premium 
for  which  a  note  was  given  was  in  substance  and  effect  a  loan  of  so  much 
money  by  the  company  to  the  insured,  payment  of  a  part  of  the  premium  so 
loaned  was  not  a  condition  precedent  to  the  issuance  of  a  paid-up  policy.4 

(3)  Payment  of  Interest  on  Premium  Notes.  —  Where  a  policy  makes  pro- 
vision for  the  right  on  the  part  of  the  insured  to  a  reduced  or  paid-up  policy, 
after  the  payment  of  a  designated  number  of  premiums,  which  are  paid  partly 
in  cash  and  partly  by  note,  the  right  to  a  paid-up  policy  will  be  dependent 
upon  the  payment  of  interest  on  the  outstanding  notes,  where  the  company 
expressly  reserves  this  right  by  the  terms  of  the  policy.5 

Where  Premium  Notes  Are  Treated  as  Loans.  —  But  although  a  policy  is  by  its  terms 
to  be  binding  to  the  extent  of  "complete  annual  premiums"  paid  at  the  time 
a  default  is  made  in  the  payment  of  premium  or  of  interest  on  premium  notes, 
payments  made  partly  in  cash  and  partly  by  note,  on  which  interest  is  paid  up 
to  the  time  of  default,  will  be  held  to  be  complete  annual  payments  within 
the  meaning  of  the  policy,  where  by  the  terms  of  the  policy  the  premium 
notes  are  regarded  as  loans  to  be  paid  by  dividends  or  by  deduction  from  the 
policy  when  due,  and  to  entitle  the  assured  to  the  commuted  policy  payment 
of  the  principal  of  the  notes  or  of  interest  subsequent  to  the  default  will  be 

within  ninety  days  after  due  notice  and  proof  Thus,  where  the  original  policy  contained  a 

of  the  death  of  the  assured.    Harlow  v.  St.  provision  that  the  policy  should  lapse  upon  the 

Louis  Mut.  L.  Ins.  Co.,  54  Miss.  425,  28  Am.  nonpayment  of  any  annual  premium,  and  of 

Rep.  358.  interest  annually  in  advance  on  any  outstand- 

1.  Kinne  v.  Michigan  Mut.  L.  Ins.  Co.,  92  ing  premium  notes  which  might  be  given,  but 
Wis.  335.  that  after  the  payment  of  two  annual  ptemi- 

One  who  takes  out  insurance  on  the  tontine  urns  in  case  of  default  the  company  would  con- 
savings  plan  will  have  no  right  to  a  paid-up  vert  the  policy  into  a  paid-up  one  for  as  many 
policy  after  the  expiration  of  the  tontine  tenth  parts  of  the  sum  originally  insured  as 
period,  where  he  had  ceased  to  pay  premiums  there  had  been  annual  premiums  paid  when 
before  that  time,  and  the  policy  expressly  pro-  default  was  made,  and  the  insured  paid  two 
vided  thai  "  previous  to  the  completion  of  its  annual  premiums,  a  part  in  cash  and  the  re- 
tontine  dividend  period  this  policy  can  have  mainder  in  premium  notes  which  were  out- 
no  surrender  value  in  cash  or  a  paid-up  standing,  it  was  held  that  the  payment  of  in- 
policy."  Equitable  L.  Assur.  Soc.  v.  Spillman,  terest  on  the  outstanding  premium  notes  was 
(Ky.  1900)  56  S.  W.  Rep.  710.  a  condition  precedent  to  (he  right  to  demand 

2.  Kinne  v.  Michigan  Mut.  L.  Ins.  Co.,  92  a  paid-up  policy,  on  the  ground  that  the  clause 
Wis.  335.  providing  for  paid-up  policies  was  not  coexten- 

3.  Moses  v.  Brooklyn  L.  Ins.  Co.,  50  Ga.  sive  in  its  operation  with  the  forfeiture  clause, 
196.  in  that  it  relieved  the  insured  from  the  pay- 

4.  Brooklyn  L.  Ins.  Co.  v.  Dutcher,  95  U.  S.  ment  "  of  any  subsequent  premium  when 
269.  due,"  without  any  mention  of  the  question  of 

5.  Necessity  of  Payment  of  Interest  on  Out-  interest  on  oulstanding  premium  notes.  Hol- 
standing  Premium  Notes.  —  Russum  v.  St.  Louis  man  v.  Continental  L.  Ins.  Co.,  54  Conn.  195, 
Mut.  L.  Ins.  Co.,  1  Mo.  App.  228.  See  also  1  Am.  St.  Rep.  97;  Insurance  Co.  v.  Robinson, 
Tutt  v.  Covenant  Mut.  L.  Ins.  Co.,  19  Mo.  40  Ohio  St.  270.  Compare  Bruce  v.  Continental 
App.  681,  L.  Ins.  Co.,  58  Vt.  253. 
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unnecessary.1  And  the  fact  that  the  notes  themselves  stipulated  for  the  pay- 
ment of  interest  annually,  on  pain  of  forfeiture  of  the  policy,  has  been  held  not 
to  alter  the  rule.3 

When  Dividends  Applicable  to  Payment.  —  Where  the  payments  on  a  policy 
which  has  become  partially  lapsed  for  nonpayment  of  subsequent  premiums, 
have  been  made  partly  in  cash  and  partly  by  note,  a  forfeiture  which  would 
otherwise  result  from  a  failure  to  pay  the  interest  on  the  outstanding  notes 
will  not  occur  where  there  are  dividends  sufficient  to  pay  the  interest,  at  least 
when  by  the  terms  of  the  policy  or  the  note  they  are  applicable  to  such 
payment.3 

(4)  Note  Given  for  Premium  Subsequent  to  Designated  Number.  —  Where 
a  condition  in  a  policy  is  to  the  effect,  that  "  in  case  of  default  for  nonpay- 
ment of  premium  after  three  years,  and  no  legal  surrender  having  been  made, 
the  insured  having  paid  at  maturity  all  notes  given  for  premium,  then  this 
policy  shall,  without  surrender,  but  upon  payment  of  all  outstanding  premium 
notes,  become  a  paid-up  term  policy,  without  change  of  terms  or  conditions," 
the  payment  of  all  outstanding  premium  notes,  though  given  after  three  annual 
premiums  had  been  paid,  is  a  condition  precedent  to  such  policy  becoming  a 
paid-up  term  policy.4  But  the  right  to  a  paid-up  policy  will  not  be  forfeited 
by  the  failure  to  pay  a  note,  or  the  interest  thereon,  given  in  payment  of 
a  premium  subsequent  to  the.  required  number,  in  the  absence  of  express 
stipulation.5 

Payment  Required  by  Terms  of  Note.  —  Though  the  insured  is,  by  the  terms  of  the 
policy,  entitled  to  a  paid-up  policy  upon  certain  conditions  after  the  payment 
of  a  designated  number  of  premiums,  if  the  insured  gives  the  company  a  note 
instead  of  cash  payment  of  a  subsequent  premium,  on  the  condition  that  if  he 
fails  to  pay  the  note  at  maturity  he  shall  thereby  immediately  forfeit  all 
claims  and  further  insurances,  the  forfeiture  provided  for  attaches  immediately 
by  the  failure  to  pay  the  note  when  due.6  In  the  same  way  the  right  to  a 
paid-up  policy  may  be  forfeited  by  the  failure  to  comply  with  the  terms  of  a 
note  given  in  consideration  of  a  loan  from  the  company  on  the  security  of  the 
policy,  and  on  the  condition  that  if  the  policy  shall  at  any  time  lapse  for  non- 
payment of  premium,  all  provisions  in  said  policy  providing  for  the  issue  of  a 
paid-up  policy  or  term  policy  shall  thereupon,  and  by  reason  thereof,  forthwith 
become  null  and  void.7 

b.  Surrender  of  Original  Policy  and  Demand  of  Paid-up  Policy 
—  Surrender  Before  Default.  —  Where  a  policy  contains  a  clause  entitling  the 
insured,  after  the  payment  of  a  designated  number  of  premiums,  upon  the 
surrender  of  the  policy  to  demand  a  paid-up  policy,  but  at  the  same  time  con- 

1.  Where  Premium  Notes  Are  Regarded  as  effect  see  Ewald  v.  Northwestern  Mut.  L.  Ins. 

Loans.  —  North- Western  Mut.  L.  Ins.  Co.  v.  Co.,  60  Wis.  431. 

Little,  56  Ind.  504;  Ohde  v.  Northwestern  L.  2.  North-Western  Mut.  L.  Ins.  Co.  v.  Little, 
Ins.  Co.,  40  Iowa  357;  Symonds  v.  Northwest-  56  Ind.  504;  Symonds  v.  Northwestern  M  ut.  L. 
ern  Mut.  L.  Ins.  Co.,  23  Minn.  491;  Fithian  v.  Ins.  Co.,  23  Minn.  505;  Insurance  Co.  v.  Bon- 
Northwestern  L.  Ins.  Co.,  4  Mo.  App.  386;  In-  ner,  36  Ohio  St.  67. 

surance  Co.  v.  Bonner.  36  Ohio  St.  51.  3.  Application  of  Dividends  to  Payment  of  In- 
Stipulation  Requiring  Payment  of  Interest.  —  terest.  —  Franklin  L.  Ins.  Co.  v.  Wallace,  93 
But  a  different  rule  has  been  applied  where  the  Ind.  7:  Hull  v.  Northwestern  Mut.  L.  Ins.  Co., 
policy  contains  this  additional  condition  or  39  Wis.  397.  See  also  Van  Norman  v.  North- 
proviso:  "  But,  in  order  to  secure  such  pro-  western  Mut.  L.  Ins.  Co.,  51  Minn.  57. 
portion  of  the  policy,  all  premium  noles  must  4.  Union  Cent.  L.  Ins.  Co.  v.  Buxer,  62  Ohio 
be  taken  up,  or  the  interest  thereon  be  paid  St.  385. 

annually  in  cash,  on  the  date  of  the  annual  5.  Tutt  v.  Covenant  Mut.   L.  Ins.  Co.,  19 

maturity  of  the  premium,  until  the  notes  are  Mo.  App.  677. 

canceled  by  returns  of  the  surplus,  or  the  6.  Payment  of  Note  Required  by  Its  Terms.  — 

whole  policy  will  be  forfeited,  unless  one  or  Holly  v.  Metropolitan  L.  Ins.  Co.,  105  N.  Y. 

more  annual  payments  have  been  made  in  full  437.    Compare  Southern  Mut.  L.  Ins.  Co.  v. 

by  cash   payment  or  by  the  application  of  Montague,  84  K v.  653,  4  Am.  St.  Rep.  218. 

the  dividend."    Van  Norman  v.  Northwestern  7.  Rife  v.  Union  Cent.  L.  Ins.  Co.,  129  Cal. 

Mut.  L.  Ins.  Co.,  51  Minn.  57.    To  the  same  455. 
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tains  another  clause  providing  for  a  forfeiture  for  the  nonpayment  of  premium 
at  maturity,  the  rule  has  been  laid  down  that  the  right  to  demand  such  paid-up 
policy  will  be  lost  unless  it  is  exercised  during  the  life  of  the  policy  and 
before  any  default  in  payment  has  occurred.1  So  a  stipulation  in  a  policy 
that  the  right  to  a  paid-up  policy  accrues  on  the  condition  that  the  policy  is 
surrendered  "on  or  before  it  shall  expire,"  by  reason  of  the  nonpayment  of 
premiums,  places  a  life  limitation  upon  the  time  within  which  the  surrender 
must  be  made.2 

Surrender  Within  Stipulated  Time  After  Default.  —  Where  by  the  terms  of  the  policy 
the  insured  is  entitled  to  a  paid-up  policy  for  a  part  of  the  sum  insured,  pro- 
vided he  surrenders  the  original  policy  within  a  designated  period  after  the 
failure  to  pay  a  premium,  it  is  the  prevailing  rule  that  the  surrender  of  the 
policv  within  the  time  designated  is  a  condition  precedent  to  the  right  to 
demand  the  paid-up  insurance.3  But  in  a  few  jurisdictions  a  different  rule 
has  been  declared.4 

Effect  of  Temporary  Incapacity  of  Company  to  Issue  Paid-up  Policies.  —  It  has  been  held 
that  the  fact  that  during  the  period  in  which  the  insured  is  required  to  deliver 
up  the  original  policy  in  order  to  secure  a  paid-up  policy,  the  company  is 
enjoined  from  issuing  any  policies,  is  no  excuse  for  the  failure  of  the  insured 
to  make  the  delivery  according  to  the  terms  of  his  contract.5 

Effect  of  Death  of  Insured  Within  Designated  Time  for  Surrender.  —  Where  the  facts 
establish  a  demand  for  a  paid-up  policy,  by  the  owner  of  the  original  policy, 
within  the  time  designated  and  in  the  mode  prescribed  by  the  original  policy, 
the  fact  that  the  insured  is  dead  at  the  time  of  the  demand  is  no  ground  for 
refusal  to  grant  the  paid-up  policy. 0 

Surrender  After  Default  Without  Limitation.  —  The  right  to  have  a  policy  commuted 
and  reduced  to  a  paid-up  policy,  if  after  payment  of  three  annual  premiums 
a  default  should  be  made  in  the  payment  of  the  annual  ptemiums  thereafter 
to  become  due,  gives  the  right  to  demand  a  paid-up  policy  at  any  time  after 
default,  and  this,  in  legal  effect,  includes  the  right  to  have  it  so  commuted 
and  reduced  by  electing  at  any  time  to  make  such  default  after  the  required 


1.  Surrender  of  Policy  Before  Default  Required. 

—  Meyer  v.  Manhattan  L.  Ins.  Co.,  144  Ind. 
439;  Bussing-  v.  Union  Mul.  L.  Ins.  Co.,  34 
Ohio  St.  222;  Smith  v.  National  L.  Ins.  Co., 
103  Pa.  St.  177.  49  Am.  Rep.  121.  See  also 
Thorensen  v,  Massachusetts  Ben.  Assoc.,  63 
Minn.  477. 

2.  Sheerer  v.  Manhattan  L.  Ins.  Co.,  20  Fed. 
Rep.  836. 

3.  Effect  of  Failure  to  Surrender  Within  Stipu- 
lated Time  After  Default.  —  Knapp  v.  Homeo- 
pathic Mut.  L.  Ins.  Co.,  117  U.  S.  411;  Mc- 
Laughlin v.  Equitable  L.  Assur.  Soc,  3S  Neb. 
725;  Stayner  v.  Equitable  L.  Assur.  Soc, 
(Supm.  Ct.  Spec.  T.)  22  Misc.  (N.  Y.)53;  Atty.- 
Gen.  v.  Continental  L.  Ins.  Co.,  93  N.  Y.  70. 
See  also  Michigan  Mut.  L.  Ins.  Co.  v.  Bowes, 
42  Mich.  19. 

A  requirement  that  the  original  policy  should 
be  returned  to  the  company  duly  receipted 
within  a  stipulated  time  is  not  complied  with 
by  the  sending  of  a  letter  to  the  company  by 
the  attorney  of  the  insured  within  the  stipu- 
lated time,  stating  that  the  policy  has  been 
left  with  him  and  will  be  surrendered  to  the 
company  on  receipt  of  the  paid-up  policy. 
Universal  L.  Ins.  Co.  v.  Devore,  88  Va.  778. 
Compare  O'Connor  v.  Germania  L.  Ins.  Co., 
(Supm.  Ct.  Eq.  T.)  n  Misc.  (N.  Y.)  192. 

Where  Policy  Is  Lost.  —  Where,  by  the  terms 
of  the  policy ,  before  1  he  insured  was  entitled  to 


a  paid-up  policy  he  was  bound  to  surrender 
the  original  policy,  duly  receipted,  within  six 
months  of  the  default  in  the  payment  of  the 
premium,  it  was  held  that  although  by  reason 
of  the  loss  or  destruction  of  the  policy  it  was 
impossible  for  him  to  sunender  it  to  the  com- 
pany, yet  it  was  necessary  for  him  to  make  a 
surrender  or  release  of  the  policy  in  writing  in 
proper  form  to  entitle  him  to  a  paid-up  policy. 
Wilcox  v.  Equitable  L.  Assur.  Soc,  55  N.  Y. 
App.  Div.  529. 

4.  Montgomery  v.  Phoenix  Mut.  L.  Ins.  Co., 
14  Bush  (Ky.)  51 ;  Mutual  L.  Ins.  Co.  v.  Jarboe, 
102  Ky.  80 {overruling  Hexter  v.  U.  S.  Life  Ins. 
Co.,  91  Ky.  356;  Northwestetn  Mut.  L.  Ins. 
Co.  v.  Barbour,  92  Ky.  427);  Manhattan  L. 
Ins.  Co.  v.  Patterson,  (Ky.  1901)  60  S.  W.  Rep. 
383;  Chase  v.  Phoenix  Mut.  L.  Ins.  Co..  67 
Me.  85.  See  also  Johnson  v.  Southern  Mut. 
L.  Ins.  Co.,  79  Ky.  403;  Southern  Mut.  L.  Ins. 
Co.  v.  Montague,  84  Ky.  651,  4  Am.  St.  Rep. 
218. 

5.  Effect  of  Temporary  Incapacity  of  Company 
to  Issue  Policy.  —  Universal  L.  Ins.  Co.  v. 
Whitehead,  58  Miss.  226,  38  Am.  Rep.  322. 
Compare  Coffev  v.  Universal  L.  Ins.  Co.,  10 
Biss.  (U.  S.)  354. 

6.  Death  of  Insured  Within  Designated  Time  of 
Surrender.  —  Wheeler  v.  Connecticut  Mut. 
L.  Ins.  Co.,  S2  N.  Y.  543,  37  Am.  Rep. 
594- 
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number  of  premiums  have  been  paid,  and  giving  due  notice  to  the  company  of 
such  election,  though  in  fact  no  default  has  been  made.1 

5.  Amount  of  Policy  —  Commutation  as  to  Amount.  —  A  frequent  provision  for 
paid  up  policies  is  in  effect  that  after  the  payment  of  a  specified  number  of 
premiums,  the  insured  will  be  entitled  to  demand  a  paid-up  policy  for  a  part 
of  the  amount  of  the  original  insurance  proportionate  to  the  number  of 
premiums  paid.*  Sometimes,  however,  the  policy  provides  that  the  sum  of 
the  original  insurance  should  be  commuted  or  reduced  to  the  amount  of  the 
premiums  themselves.3  The  right  of  the  insured,  upon  failure  to  pay  a 
premium  after  a  designated  number,  to  demand  a  paid-up  policy  "for  the  full 
amount  of  premiums  paid,"  in  accordance  with  the  terms  of  the  policy,  exists 
though  such  amount  exceeds  the  original  insurance,  in  the  absence  of  restric- 
tions imposed  by  the  terms  of  the  policy.* 

Term  insurance.  —  Sometimes,  also,  provision  is  made  for  a  paid-up  teim  or 
temporary  insurance  upon  default  in  the  payment  of  premiums  after  the  pay- 
ment of  a  specified  number.5  Where,  upon  default  in  the  payment  of  a 
premium  due  upon  a  policy,  the  company,  as  was  its  right  to  do  under  the 
terms  of  the  policy,  applied  the  net  reserve,  less  certain  indebtedness  due 
the  company  to  the  credit  of  the  insured  at  the  date  of  such  default,  to  "  the 
purchase  of  non-participating  term  insurance  for  the  full  amount  insured  by  " 
the  policy,  and  the  insured  lived  longer  than  such  term  insurance  had  to  run, 
no  recovery,  it  was  held,  could  be  had  upon  the  policy.6 

6.  Forfeiture  of  Policy,  —  Where  a  policy  upon  which  a  certain  number  of 
premiums  have  been  paid,  partly  in  cash  and  partly  by  note,  is  surrendered 
to  the  company  by  the  insured  in  exchange  for  a  paid-up  policy,  such  paid-up 
policy  will  be  subject  to  forfeiture  if  it  contains  a  provision  that  the  failure 
to  pay  interest  on  the  outstanding  premium  notes  due  on  the  original  policy 
shall  work  a  forfeiture.7    A  provision  of  this  kind  is  not  unconscionable, 


1.  Right  to  Surrender  After  Default  Without 
Limitation.  —  Lovell  v.  St.  Louis  Mut.  L.  Ins. 
Co  ,  in  U.  S.  264. 

2.  See  Brooklyn  L.  Ins.  Co.  v.  Dutcher,  95 
U.  S.  269;  Mutual  L.  Ins.  Co.  v.  Bratt,  55  Md. 
200. 

Stipulation  Held  Not  to  Entitle  Insured  to 
Amount  of  Original  Policy.  —  A  stipulation  in  a 
policy  that,  if  the  first  annual  premium  is  duly 
paid,  default  in  subsequent  payments  shall 
not  work  a  forfeiture  of  the  policy,  but  the 
holder,  after  surrendering-  it  within  thirty  days 
after  such  default,  shall  receive  a  paid-up 
policy  for  the  amount  which  the  value  of  the 
surrendered  policy,  ascertained  in  a  specified 
way,  and  considered  as  a  gross  single  pre- 
mium, would  buy  according  to  the  single 
premium  rates  of  the  company,  cannot  be 
construed  to  mean  that  the  full  amount  of  the 
policy  is  assured  to  the  holder  by  virtue  of  the 
payment  of  the  first  annual  premium.  Mound 
City  Mut.  L.  Ins.  Co.  v.  Huth,  49  Ala.  529. 

To  the  same  effect  see  Mound  City  Mut. 
Ins.  Co.  v.  Twining,  12  Kan.  475,  affir?ned  19 
Kan.  349. 

3.  Lorell  v.  St.  Louis  Mut.  L.  Ins.  Co.,  in 
U.  S.  264. 

Equitable  Value.  —  Where  a  policy,  taken  out 
on  the  half  note  plan,  provided  that  when  the 
insured  ceased  to  pay  after  a  certain  period  he 
should  have  the  equitable  value  of  what  he  had 
paid  in  cash  or  insurance,  etc.,  it  has  been 
held  that  the  equitable  value  was  to  be  deter- 
mined by  deducting  from  the  amount  of  the 
cash  premiums  the  amount  due  the  company 


on  the  notes  after  making  due  allowance  fo£ 
dividends.  Hines  v.  Mutual  L.  Ins.  Co.,  (Kf. 
1895)  33  S.  W.  Rep.  202. 

4.  Christy  v.  Homeopathic  Mut.  L.  Ins.  Co., 
93  N.  Y.  345. 

5.  Term  Insurance.  —  Union  Cent.  L.  Ins.  Co. 
v.  Buexer,  62  Ohio  St.  385. 

6.  Hamilton  v.  Mutual  Ben.  L.  Ins.  Co.,  100 
Ga.  381. 

Deduction  of  Indebtedness.  —  Where  a  policy 
provided  that  upon  a  default  after  the  pay- 
ment of  two  annual  premiums  the  net  reserve, 
less  any  indebtedness  to  the  company  on  the 
policy,  should  be  applied  to  the  purchase  of 
nonparticipating  term  insurance,  the  part  of 
the  premiums  that  was  paid  by  loans  from  the 
company  and  not  in  cash  was  "  indebtedness  " 
to  be  deducted  from  the  amount  of  the  net 
reserve.  Omaha  Nat.  Bank  v.  Mutual  Ben.  L. 
Ins.  Co.,  84  Fed.  Rep.  122,  55  U.  S.  App. 
73- 

7.  Forfeiture  of  Paid-up  Policy  for  Nonpayment 
of  Interest  on  Outstanding  Note. —  Holman  v. 
Continental  L.  Ins.  Co.,  54  Conn.  195,  1  Am. 
St.  Rep.  97;  Knickerbocker  L.  Ins.  Co.  v.  Dietz, 
52  Md.  16;  Knickerbocker  L.  Ins.  Co.  v.  Har- 
lan, 56  Miss.  512;  Any. -Gen.  v.  Notth  America 
L.  Ins.  Co.,  82  N.  Y.  172;  Patch  v.  Phoenix 
Mut.  L.  Ins.  Co.,  44  Vt.  481.  See  also  Ala- 
bama Gold  L.  Ins.  Co.  v.  Thomas,  74  Ala.  578. 
Compare  St.  Louis  Mut.  L.  Ins.  Co.  v.  Grigsby, 
roBush(Ky.)3io;  Eddy  v.  Phoenix  Mut.  L.  Ins. 
Co.,  65  N.  H.  27,  23  Am.  St.  Rep.  17;  Cole  v. 
Knickerbocker  L.  Ins.  Co.,  (Supm.  Ct.  Spec. 
T.)  63  How.  Pr.  (N.  Y.)  442. 
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oppressive,  or  usurious.1  In  such  a  case  the  interest  upon  the  notes  becomes 
practically  a  premium  upon  the  paid-up  policy.2  This  operation  has  been 
given  to  a  memorandum  entered  upon  the  margin  of  a  paid-up  policy,  to  the 
effect  that  the  policy  is  conditional  on  the  payment  in  advance  of  the  interest 
of  two  notes  given  in  part  payment  for  two  premiums  on  the  original  policy.5 
And  the  same  rule  has  been  applied  where  the  original  policy  provided  that 
the  policy  should  lapse  on  the  nonpayment  of  interest  annually  in  advance  on 
any  outstanding  premium  notes  which  might  be  given,  and  the  paid-up  policy 
stipulated  that  it  was  subject  to  the  terms  and  conditions  expressed  in  the 
original  policy."4 

interest  on  Loan.  —  But  notwithstanding  the  fact  that  by  the  terms  of  the 
paid-up  policy  a  failure  to  pay  premiums  on  or  before  the  day  on  which  they 
become  due  will  create  a  forfeiture,  the  interest  due  on  a  sum  which  the 
parties  had  agreed  to  treat  as  a  loan  upon  the  policy  cannot  be  considered  as 
a  premium  within  the  meaning  of  the  clause.5 

7.  Breach  of  Contract  to  Issue  Policy.  —  The  measure  of  damages  for  the 
breach  of  an  agreement  to  deliver  a  paid-up  policy  of  insurance,  where  there 
is  an  existing  risk,  and  the  premiums  paid  were  earned,  has  been  held  to  be 
the  value  of  the  paid-up  policy  at  the  time  of  the  demand  and  refusal,  with 
interest  from  that  time,  and  not  the  full  amounts  of  all  the  premiums  paid 
with  interest  from  the  several  dates  of  payment.6 

VIII.  Assignment  —  1.  Validity  and  Effect  —  a.  In  General  —  Assigna- 
bility OF  Policy.  —  In  the  absence  of  a  prohibition  in  a  statute  or  in  the 
policy  itself,  a  life  insurance  policy  may  be  assigned  like  any  other  chose  in 
action.7 

Policy  Payable  to  Legal  Representatives  of  Insured.  —  A  provision  in  a  life  insurance 
policy  that  the  amount  of  the  policy  shall  be  payable  to  the  legal  representa- 
tives of  the  insured  upon  the  death  of  the  latter  does  not  render  the  policy 

unassignable.8 

A  Provision  in  a  Policy  that  It  Shall  Not  Be  Assignable  in  any  case  whatever  simply 
makes  the  policy  nonassignable  at  law  and  does  not  prevent  an  equitable 
assignment  thereof.9    And  the  clause  prohibiting  assignment  cannot  be  set 


1.  Atty.-Gen.  v.  North  America  L.  Ins.  Co., 
82  N.  Y.  172:  People  v.  Knickerbocker  L.  Ins. 
Co.,  103  N.  Y.  480;  Fowler  v.  Metropolitan  L. 
Ins.  Co.,  116  N.  Y.  395. 

2.  Patch  v.  Phoenix  Mut.  L.  Ins.  Co.,  44  Vt. 
481. 

8.  Patch  v.  Phoenix  Mut.  L.  Ins.  Co.,  44  Vt. 
481. 

4.  Holman  v.  Continental  L.  Ins.  Co.,  54 
Conn.  195,  1  Am.  St.  Rep.  97. 

In  McQuitty  v.  Continental  L.  Ins.  Co., 
15  R.  I.  573,  this  rule  was  applied  though 
the  original  policy  had  on  its  margin  the 
words,  "  non-forfeiture  endowment  policy  with 
profits."  But  see  Cowles  v.  Continental  L. 
Ins.  Co.,  63  N.  H.  300. 

5.  Gardner  v.  Union  Cent.  L.  Ins.  Co.,  5 
Fed.  Rep.  430.  See  also  St.  Louis  Mut.  L.  Ins. 
Co.  v.  Grigsby,  ro  Bush  (Ky.)  310. 

6.  Breach  of  Contract  to  Issue  Policy.  —  Rum- 
bold  v.  Penn  Mut.  L.  Ins.  Co.,  7  Mo.  App.  71. 
See  also  Lovell  v.  St.  Louis  Mut.  L.  Ins.  Co., 
in  U.  S.  264. 

7.  Life  Insurance  Policy  Assignable.  —  Arm- 
strong v.  Mutual  L.  Ins.  Co.,  20  Blatchf.  (U. 
S.)  493;  Union  Cent.  L.  Ins.  Co.  v.  Woods,  ri 
Ind.  App.  335;  State  v.  Tomlinson,  16  Ind. 
App.  662;  Crocker  v.  Hogin,  103  Iowa  243; 
Adams  v.  Reed,  (Ky.  1896)  38  S.  W.  Rep.  420; 


Richardson's  Succession,  14  La.  Ann.  1 ;  Stuart 
v.  Sutcliffe,  46  La.  Ann.  240:  Hogue  v.  Minne- 
sota Packing,  etc.,  Co.,  59  Minn.  39.  See  also 
cases  cited  in  the  title  Beneficiaries  (in  In- 
surance), vol.  3,  p.  1001. 

As  to  the  Assignability  of  a  Policy  Payable  to 
the  Wife  of  the  Insured,  see  infra,  this  section, 
Who  Mav  Assign  —  The  Beneficiary. 

8.  Policy  Payable  to  Insured's  Legal  Representa- 
tives.—  New  York  Mut.  L.  Ins.  Co.  v.  Arm- 
strong, 117  U.  S.  591,  reversing  20  Blatchf.  (U. 
S.)  493;  New  York  L.  Ins.  Co.  v.  Flack,  3  Md. 
341,  56  Am.  Dec.  742;  Robinson  v.  Hurst,  78 
Md.  59,  44  Am.  St.  Rep.  266. 

9.  In  re  Turcan,  40  Ch.  D.  5. 

McClain's  Code  Iowa,  §  3262,  providing  that 
when  by  the  terms  of  an  instrument  its  assign- 
ment is  prohibited,  the  assignment  of  it  shall 
nevertheless  be  valid,  but  the  maker  may 
avail  himself  of  any  defense  or  counterclaim 
against  the  assignee  which  he  may  have  had 
against  the  assignor,  applies  to  life  insurance 
policies.  Crocker  v.  Hogin,  103  Iowa 
243. 

An  Assignment  of  a  Mutual  Benefit  Certificate, 
Prohibited  by  the  Articles  of  Incorporation  of  the 

association,  is  void.  Crocker  v.  Hogin,  103 
Iowa  243.  See  also  Briggs  v.  Earl,  139  Mass. 
473- 
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up  by  the  assignor  where  the  insured  does  not  object  to  the  assignment,  but 
impliedly  assents  thereto  by  paying  the  proceeds  of  the  policy  into  court.1 

Assignment  After  Death  of  insured.  —  A  policy  may  be  assigned  after  the  death  of 
the  insured  and  the  maturity  of  the  claim,2  and  this  though  the  policy  may 
have  been  unassignable  during  his  lifetime.3 

The  Burden  of  Proving  an  Assignment  of  a  life  insurance  policy  rests  upon  the 
assignee  or  those  claiming  under  him.4 

Effect  of  Assignment.  —  As  in  the  case  of  other  property,  an  absolute  assign- 
ment of  a  life  insurance  policy  passes  to  the  assignee  all  the  title  of  the 
assignor,  and  the  latter  or  his  representative  has  no  longer  any  control  of  or 
interest  in  the  policy  or  its  proceeds.5  But  where  the  assignment  is  merely 
for  the  purpose  of  securing  a  debt,  the  assignee  acquires  only  such  an  interest 
in  the  proceeds  of  the  policy  as  may  be  necessary  to  discharge  the  indebted- 
ness and  repay  the  advances  made  by  him,  with  interest.6 

b.  ASSIGNMENT  TO  CREDITOR  —  Assignment  as  Collateral  Security.  —  A  life 
insurance  policy  may  be  assigned  by  the  insured  to  his  creditor  as  collateral 
security  for  his  debt,  and  the  creditor  in  such  case  is  entitled  to  so  much  only 
of  the  proceeds  of  the  policy  as  may  be  necessary  and  sufficient  to  satisfy  the 
debt  and  reimburse  him  for  any  premiums,  etc.,  which  may  have  been  paid 
by  him,  the  assignor  being  entitled  to  the  balance,  if  any.'  Upon  such  assign- 
ment the  legal  title  passes  to  the  assignee,  and  the  only  interest  remaining  to 
the  assignor  is  what  remains  of  the  policy  after  the  advances  have  been  satis- 
fied, and  the  assignee  cannot  be  required  to  surrender  the  policy  to  the  assignor 
until  such  advances  are  repaid.8 


1.  New  York  L.  Ins.  Co.  v.  Rosenheim,  56 
Mo.  App.  27. 

2.  Assignment    After    Death    of   Insured.  — 

Meagher  v.  Life  Union,  65  Hun  (N.  Y.)  354. 
See  also  Briggs  v.  Earl,  139  Mass.  473;  Michi- 
gan Mut.  Ben.  Assoc.  v.  Rolfe,  76  Mich.  146. 

3.  Briggs  v.  Earl,  139  Mass.  473. 

4.  Proof  of  Assignment.  —  Wienecke  v.  Arbin, 
88  Md.  182.  See  also  Roberts  v.  Phcenix  Mut. 
L.  Ins.  Co.,  120  U.  S.  86. 

5.  McCord  v.  Noyes,  3  Bradf.  (N.  Y.)  139. 
See  also  Harrison  v.  McConkey,  I  Md.  Ch.  34. 

6.  See  infra,  this  section,  Assignment  to 
Creditor. 

7.  Assignment  as  Collateral.  —  Conway  v. 
Britannia  L.  Assur.  Co.,  8  L.  C.  Jur.  162;  Robin- 
son v.  Hurst,  78  Md.  59,  44  Am.  St.  Rep.  266; 
Metropolitan  L.  Ins.  Co.  v.  O'Brien,  92  Mich. 
584;  McDonald  v.  Birss,  99  Mich.  329;  New 
York  L.  Ins.  Co.  v.  Rosenheim,  56  Mo.  App. 
27;  Shackelford  v.  Mitchill,  16  Daly  (N.  Y.)  268. 

For  other  cases  see  the  title  Beneficiaries 
(in'  Insurance),  vol.  3,  p.  1002. 

A  Husband  and  Wife  may  jointly  assign  a 
policy  upon  the  husband's  life  payable  to  the 
wife,  as  collateral  security  for  the  husband's 
debts.  Einerich  v.  Coakley,  35  Md.  188; 
Mandeville  v.  Kent,  88  Hun  (N.  Y.)  132. 

In  Indiana  a  joint  assignment  by  husband 
and  wife  of  a  policy  on  the  husband's  life  to 
secure  a  debt  owing  by  him  will  not  affect  the 
wife's  interest  in  the  policy,  for  the  assign- 
ment by  the  husband  cannot  pass  herinterest, 
and  under  the  statute  prohibiting  the  wife  from 
becoming  surety,  her  own  assignment  is  void. 
Union  Cent.  L.  Ins.  Co.  v.  Woods,  11  Ind. 
App.  335- 

A  Wife  May  Assign  a  Policy  upon  her  own  life: 
to  her  husband,  who  may  in  turn  assign  it  to 
his  creditor  in  payment  of  a  debt.  Wheeland 
v.  Atwood,  192  Pa.  St.  237. 
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A  policy  upon  the  life  of  the  husband  for 
the  benefit  of  his  wife  may  be  assigned  or 
pledged  by  her  as  collateral  security  for  his 
debts,  in  the  absence  of  a  statutory  prohibition. 
Collins  v.  Dawley,  4  Colo.  139,  34  Am.  Rep.  72. 

Where  a  Bankrupt  Previous  to  His  Bankruptcy 
Deposited  an  Insurance  Policy  on  His  Life  with 
His  Creditors  as  security  for  money  advanced 
by  them  to  him,  it  was  held  that  ihe  assignees 
in  bankruptcy  could  not  recover  the  policy  in 
trover  from  the  creditors.  Gibson  v.  Over- 
bury,  7  M.  &  W.  555. 

A  Provision  in  a  Policy  that  Claims  by  Any 
Creditor,  as  beneficiary  or  assignee,  shall  not 
exceed  the  amount  of  the  actual  bona  fide  in- 
debtedness of  the  insured  to  him,  does  not 
require  such  assignee  to  show  that  he  is  a  bona 
fide  creditor  of  the  insured,  in  a  contest  with 
the  latter's  children  and  personal  representa- 
tive, and  not  with  the  insurer.  Robinson  v. 
Hurst,  78  Md.  59,  44  Am.  St.  Rep.  266.  See 
also  Elsberg  v.  Sewards,  66  Hun  (N.  Y.)  28. 

8.  Title  Passes  to  Assignee  by  Assignment.  — 
Gilman  v.  Curtis,  66  Cal.  116.  See  also  Har- 
rison v.  McConkey,  1  Md.  Ch.  34. 

Where  a  life  insurance  policy  is  assigned  to 
the  indorser  of  a  note  to  secure  the  payment 
thereof,  and  the  indorser  transfers  the  assign- 
ment to  the  holder  of  the  note  to  secure  the 
same  debt,  title  to  the  policy  vests  in  the  sec- 
ond assignee  so  far  as  may  be  necessary  to 
enable  him  to  hold  the  policy  as  collateral 
security  and  to  sustain  an  action  thereon  in  the 
name  of  the  original  assignor.  Corcoran  v. 
Mutual  L.  Ins.  Co.,  183  Pa.  St.  443. 

The  Executor  of  the  Insured,  Who  Is  Unable  to 
Surrender  the  Policy  to  the  Insurer  by  Reason  of 
an  Assignment  to  a  Third  Person  to  recover  ad- 
vances made  by  him,  cannot  recover  on  the 
policy  so  long  as  the  claim  of  such  third  per- 
son in  possession  of  the  policy  remains  in  dis-  ' 
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The  Fact  that  the  Assignment  Is  Absolute  in  Form  does  not  change  the  rule  above 
statea, 1  for  ordinarily  the  law  treats  an  absolute  assignment  of  an  insurance 
policy  by  a  debtor  to  his  creditor  as  a  security  only  for  the  debt  and  the  dis- 
bursements made  by  the  creditor,  with  interest.2 

The  Renewal  of  the  Note  Secured  by  the  policy  assigned  will  not  destroy  the 
assignment  and  cause  the  policy  to  revert  to  the  assignor  without  a 
reassign  merit.3 

Duty  of  Assignor  to  Pay  Premiums.  —  Where  a  life  insurance  policy  is  assigned  by 
the  insured  as  collateral  security  for  a  loan,  whether  the  assignment  be  to  the 
insurer  or  to  another,  the  duty  of  paying  the  premiums  and  keeping  the  policy 
in  force  devolves  upon  the  assignor  in  the  absence  of  an  agreement  providing 
otherwise.4 

Assignmant  intended  as  Payment.  —  The  assignment  may  be  intended  as  payment 
of  the  debt  and  not  simply  as  a  security  therefor.  And  in  such  case  the 
assignee  who  pays  the  premiums  subsequently  falling  due,  and  keeps  the  policy 
in  force,  is  entitled  to  the  whole  amount  of  the  policy  upon  the  death  of  the 
insured;  provided,  in  jurisdictions  where  the  assignee  is  required  to  have  an 
insurable  interest,  the  amount  of  the  policy  and  that  of  the  debt  with 
premiums,  etc,  are  not  so  disproportionate  as  to  render  the  transfer  a  wager- 
ing transaction.5 

c.  Qualified  Assignment.  — A  life  insurance  policy  may  be  transferred 
by  a  limited  or  qualified  assignment.  Thus,  the  assignment  may  be  to  the 
assignee  "  as  his  interest  nruy  appear,"  or  in  case  he  should  survive  the  assignor, 
or  with  other  qualifying  or  limiting  words.  Under  such  assignments  the 
assignee  does  not  acq  lire  an  absolute  title  to  the  policy,  but  only  such  a  partial 
or  contingent  interest  therein  as  is  indicated  by  the  terms  of  the  assignment.6 

Wiiere  the  Assignment  Is  Expressly  Made  Revocable  by  the  assignor,  a  subsequent 
revocation  by  him  will  defeat  any  claim  of  the  assignee  under  the  assignment.7 

d.  As  Against  Creditors  of  Assignor.  —  An  assignment  by  a  debtor 
of  a  life  insurance  policy  payable  to  himself,  his  personal  representatives,  or 

pule  and  unsettled.    Conway  v.  Britannia  L.  Ins.  Co.  v.  Unicn  Trust  Co.,  83  Fed.  Rep 

Assur.  Co.,  8  L.  C.  Jur.  162.  891;  Barrett  v.  North  western  Mut.  L.  Ins.  Co., 

1.  Assignment  Absolute  in  Form.  —  Page  v.  99  Iowa  637;  Elsberg  v.  Sewards,  66  Hun  (N. 

Burnstine,  102  U.  S.  664;  Bainam  v.  White,  Y.)  28. 

(Ky.  1893)  22  S.  W.  Rep.  55;;  McDonald  v.  Where  a  life  insurance  policy  was  assigned 

Birss,  99  Mich.  329;  Sclionfield  v.  Turner,  75  under  a  qualified  assignment  in  consideration 

Tex.  324;  Equitable  L.  Ins.  Co.  v.  Hazlewood,  of  a  parol  agreement  by  the  assignee  to  sup- 

75  Tex.  338;  Cawthon  v.  Perry,  76  Tex.  383;  port  the  assignor,  the  assignment  being  in 

Lewy   v.    Gilliird,    76   Tex.    400.    See  also  terms  "  as  interest  may  appear,"  it  was  held 

Tateum  v.  Ross,  150  Mass.  440;  Cushman  v.  that  the  assignor  might  maintain  a  suit  in 

Family  Fund  Soc,  (N.  Y.  City  Ct.  Gen.  T.)  9  equity  to  redeem  the  policy  and  compel  a  re- 

N.  Y.  Supp.  272.  assignment  thereof  upon  payment  of  advances 

The  assignor  of   a   life  insurance  policy,  made  upon  it  by  the  assignee,  although  the 

claiming  the  residue  in  equity  of  the  policy,  latter  had  subsequently  assigned  it  absolutely 

may  prove  by  parol  evidence  that  the  assign-  to  another.     Bohleber  v.  Waelden,  150  N.  Y. 

malt  though  absolute  in  form  was  in  fact  as  405,  reversing  80  Hun  (N.  Y.)  349. 

collateral  security.    Dixon  v.  National  L.  Ins.  A  Condition  that  the  Policy  Shall  Revert  to  tho 

C).,  168  Mass.  48.  Assignor  in  Case  of  the  Prior  Death  of  the  Assignee 

2.  Levvy  v.  Gilliard,  76  Tex.  400.  is  not  contrary  to  public  policy,  and  such  lim- 

3.  Assignment  Not  Affected  by  Renewal  of  Note  itation  gives  to  the  assignee  no  right  to  revoke 
Saaured. — -Collins  v.  Dawley,  4  Colo.  138,  34  the  policy  or  in  any  way  change  it  during  the 
A  n  Rep.  72;  Corcoran  v.  Mutual  L.  Ins.  Co.,  life  of  the  assignor.  Conyne  v.  Jones,  51  111. 
1S3  Pa.  St.  443.    See  also  Dewees  v.  Osborne,  App.  17. 

17S  111.  39.  Burden  of  Proof.  —  Where  a  life  insurance 

4.  Duty  to  Pay  Premiums.  —  Grant  v.  Alabama  policy  is  assigned  to  a  creditor  "as  his  in- 
Cold  L.  Ins.  Co.,  76  Ga.  575.  terest  may  appear,"  it  seems  that  in  a  contest 

5.  Assignment  in  Discharge  of  Debt.  —  Givens  between  the  assignee  and  the  representative 
v.  Veeder,  9  N.  Mex.  256;  McIIale  v.  McDon-  of  the  assignor  the  burden  of  showing  the  ex- 
nell,  175  Pa.  St.  632;  Wheeland  v.  At  wood,  192  tent  of  his  interest  rests  upon  the  assignee. 
Pa.  St.  237,  reversing  20  Pa.  Co.  Ct.  367.  Elsberg  v.  Sewards,  66  Hun  (N.  Y.)  28. 

Policy  Held  Void  as  a  Wagering  Policy.  —  Cam-  7.  Revocable  Assignment. —  Penn    Mul.  L. 

mack  v.  Lewis,  15  Wall.  (U.  S.)  643.  Ins.  Co.  v.  Union  Trust  Co.,  S3  Fed.  Rep. 

6.  Qualified   Assignment.  —  Penn    Mut.    L.  891, 
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assigns,  with  intent  to  defraud  his  creditors,  is  void  as  to  them.1  But  an 
assignment  by  the  debtor  of  such  policy  to  his  wife,  child,  or  other  dependent 
relative,  without  actual  intent  to  defraud,  is  valid  as  against  creditors,  and  the 
fact  that  the  assignor  was  insolvent  at  the  time  of  the  assignment  is  not  of 
itself  sufficient  to  warrant  the  inference  of  fraudulent  intent. 9  At  most,  the 
creditors  in  such  case  can  claim  only  the  amount  of  the  premiums  paid.3  In 
some  jurisdictions,  however,  such  assignment  is  held  fraudulent  as  to  creditors 
without  reference  to  the  question  of  actual  fraudulent  intent.* 

Preference  of  Creditor.  —  It  has  been  held  that  an  insolvent  debtor  may  prefer 
one  of  his  creditors,  as  by  an  assignment  of  a  policy  upon  his  life  to  him 
under  an  agreement  that  the  creditor  shall  keep  the  policy  in  force,  and  after 
satisfying  his  own  claim  out  of  the  proceeds  thereof,  shall  pay  the  balance  to 
persons  designated  by  the  assignor,  and  such  assignment  will  be  sustained  as 
against  other  creditors.5 

e.  Consideration.  —  Life  insurance  policies  stand  upon  the  same  footing 
as  any  other  personal  property  in  respect  to  the  necessity  for  and  sufficiency 
of  a  consideration  to  support  a  transfer  or  assignment.  The  assignment  may 
be  voluntary,6  or  for  a  valuable  consideration.  And  in  the  latter  case  the 
question  what  constitutes  a  sufficient  consideration  will  be  determined  by  the 
general  law  of  consideration.7 

/.  Effect  of  Fraud  or  Duress.  —  An  assignment  of  a  life  insurance 
policy  procured  by  fraud,  undue  influence,  or  duress  is  not  binding  on  the 
assignor.8    Thus  the  assignment  by  a  wife  of  a  policy  upon  the  life  of  her  hus- 


1.  See  the  title  Fraudulent  Sales  and  Con- 
veyances, vol.  14,  p.  260. 

2.  Assignment  by  Insolvent  for  Benefit  of  Wife, 
etc.,  Not  Nece33arily  Void.  —  Coie  v.  Marple,  98 
III.  58;  State  v.  Tomlinson,  16  Ind.  App.  662; 
Judson  v.  Walker,  155  Mo.  166;  McCutcheon's 
Appeal,  99  Pa.  St.  133,  distinguishing  Elliott's 
Appeal,  50  Pa.  St.  75,  88  Am.  Dec.  525.  See 
also  Johnson  v.  Alexander,  125  Ind.  575. 

Wheie  it  is  provided  by  statute  that  fraud 
shall  be  a  question  of  fact,  an  assignment  of 
a  life  insurance  policy  is  not  rendered  fraudu- 
lent as  a  matter  of  law  by  the  mere  fact  lhat 
the  assignor  was  insolvent  at  the  time.  Hurl- 
but^.  Hurlbut,  49  Hun  (N.  Y.)  189. 

In  Maryland,  by  Statute,  a  person  may  assign 
a  policy  of  insurance  upon  his  own  life  to  his 
wife,  children,  or  any  dependent  relative,  or 
to  a  crediior,  free  from  the  claims  of  his  cred- 
itors. Elliott  v.  Bryan,  64  Md.  368;  Earnshaw 
v.  Stewart.  64  Md.  513. 

In  New  York  an  Assignment  by  a  Wife,  in  trust 
for  the  benefit  of  her  children,  of  a  policy  upon 
her  husband's  life  taken  out  for  her  benefit  is 
not  fraudulent  as  to  her  creditors.  Smillie  v. 
Qjinn,  90  N.  Y.  492. 

~  3.  Cole  v.  Marple,  98  111.  58;  State  v.  Tom- 
linson, 16  Ind.  App.  662. 

4.  Assignment  by  Insolvent  Debtor  Held  Void. 

—  Barbour  v.  Connecticut  Mut.  L.  Ins.  Co.,  61 
Conn.  240.  And  see  Elliott's  Appeal,  50  Pa. 
St.  75,  88  Am.  Dec.  525.  But  this  case  was 
distinguished  in  a  later  case.  See  the  second 
note  to  this  subdivision,  supra. 

In  Canada,  where  a  person  notoriously  in- 
solvent transfers  a  policy  of  life  insurance  to 
a  creditor  as  collateral  security  for  a  debt,  an- 
other creditor  may  bring  an  aciion  against  the 
assignee,  who  has  collected  the  proceeds  of  the 
policy  after  the  death  uf  the  assignor,  to  set 
aside  the  assignment  and  to  compel  the  de- 
fendant to  pay  the  money  into  couri  fur  distri- 


bution among  the  creditors  generally.  Pren- 
tice v.  Steele,  4  Montreal  Super.  Ct.  319. 

5.  Johnson  v.  Alexander,  125  Ind.  575. 

6.  See  the  title  Beneficiaries  (in  Insurance), 
vol.  3,  p.  1004. 

7.  See  the  t i tie  Consideration,  vol.  6,  p.  667. 
Forbearance  of  the  Husband's  Creditors  and  the 

granting  of  an  extension  of  time  for  the  pay- 
ment of  his  debts  are  a  valid  consideration  for 
an  assignment  by  the  wife  for  the  benefit  of 
the  husband's  creditors  of  a  policy  on  his  life 
payable  to  her  and  her  assigns.  Emerick  v. 
Coakley,  35  Md.  188. 

Assignment  for  Support  of  Illegitimate  Child.  — 
An  assignment  of  a  life  insurance  policy  by 
the  insured  to  the  mother  of  his  illegitimate 
child,  for  its  support,  is  not  void  as  founded 
upon  an  immoral  consideration.  Brown  v. 
Mansur,  64  N.  H.  39. 

An  Assignment  of  a  Life  Insurance  Policy  under 
Seal  Imports  a  Consideration  which  will  prevail 
against  a  mere  denial  of  the  consideration  un- 
supported by  proof.  Mutual  Protection  Ins. 
Co.  v.  Hamilton,  5  Sneed  (Tenn.)  269. 

8.  Assignment  Procured  by  Fraud  or  Duress 
Void.  —  Jones  v.  Keene,  2  M.  &  Rob.  348; 
Eadie  v.  Slimmon,  26  N.  Y.  9,  82  Am.  Dec.  395. 

But  an  assignment  of  a  policy  for  a  small 
sum  by  the  insured  lo  the  insurer  will  not  be 
set  aside  for  fraud  where  both  parties  knew  at 
the  time  that  the  insured  was  seriously  ill  with 
a  disease  from  which  he  soon  afterwards  died, 
and  the  assignee  in  no  way  misled  the  assignor. 
Potts  v.  Temperance,  etc.,  L.  Assur.  Co.,  23 
Ont.  73- 

A  Sale  by  Auction  of  a  Life  Insurance  Policy 

cannot  be  set  aside  on  the  ground  of  fraud  be- 
cause the  particulars  of  sale  did  not  mention 
that  the  vendor  had  only  a  redeemable  interest 
in  the  life  of  the  insured,  although  that  interest 
is  afterwards  redeemed,  where  the  practice  of 
the  insurer  is  to  pay  such  policies  without  in- 
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band  for  her  benefit,  procured  by  the  husband  by  fraud  or  imposition,  is  void 
as  to  her.1 

g.  Effect  of  Invalid  Assignment.  —  An  invalid  or  unauthorized  assign- 
ment  of  a  policy  does  not  vitiate  the  policy,  but  is  a  mere  nullity,  and  leaves 
the  insurance  money  payable  to  the  parties  originally  designated  in  the 
policy,3  subject,  however,  to  the  equitable  right  of  the  assignee  to  reimburse- 
ment for  money  expended  or  advances  made  by  him  in  good  faitn  on  the 
strength  of  the  assignment.3 

Where  the  Insurer  Has  Paid  the  Assignee  under  a  void  assignment,  the  assignor  or 
his  personal  representatives  may  recover  the  amount  of  the  policy  from  the 
insurer4  or  from  the  assignee,5  unless  the  plaintiff  in  an  action  brought  for 
this  purpose  is  estopped  to  deny  the  validity  of  the  assignment.®  In  such 
action  the  burden  is  upon  the  plaintiff  to  show  that  the  assignment  was  not 
valid  or  that  the  assignee  had  no  insurable  interest.7 

h.  Conflict  of  Laws.  —  The  validity  of  the  assignment  is  to  be  determined 
by  the  law  of  the  place  where  the  assignment  was  made,  and  not  by  the  law 
of  the  place  where  the  policy  was  issued  or  the  insurance  is  payable.8 

2.  Who  May  Assign  —  a.  The  Insured.  —  According  to  the  prevailing 
doctrine  where  a  person  procures  insurance  upon  his  own  life,  under  a  policy 
made  payable  to  beneficiaries  named,  as  to  his  wife  and  children,  such  bene- 
ficiaries immediately  acquire  a  vested  interest  in  the  policy,  and  the  insured 
cannot  assign  it  so  as  to  impair  their  rights  therein  without  their  consent.9 

quiring  into  the  continuance  of  the  interest, 
and  there  is  no  misrepresentation  or  improper 
concealment  of  facts  by  the  vendor.  Barber 
v.  Morris,  I  M.  &  Rob.  62. 

A  Reassignment  of  a  Life  Insurance  Policy  will 
not  be  set  aside  on  the  ground  of  undue  influ- 
ence merely  because  it  was  advised  by  the 
assignor's  physician,  where  the  influence  ex- 
erted was  not  sufficiently  strong  to  overcome 
the  will  of  the  assignor.  Penn  Mut.  L.  Ins. 
Co.  v.  Union  Trust  Co.,  83  Fed.  Rep.  891. 

1.  Assignment  by  Wife  Procured  by  Duress  of 
Husband.  —  Whitridge  v.  Barry,  42  Md.  140; 
Mutual  Ben.  L.  Ins.  Co.  v.  Wayne  County 
Sav.  Bank,  68  Mich.  116;  Barry  v.  Brune,  71 
N.'Y.  261,  affirming  8  Hun  (N.  Y.)  395;  Fowler 
v.  Butterly,  78  N.  Y.  68,  34  Am.  Rep.  507, 
affirming  (N.  Y.  Super.  Ct.  Spec.  T.)  53  How. 
Pr.  471;  McCutcheon's  Appeal,  99  Pa.  St.  133. 

2.  Policy  Not  Vitiated  by  Invalid  Assignment. 
—  Crocker  ».  Hogin,  103  Iowa  243;  Prices. 
Supreme  Lodge,  etc.,  68  Tex.  361;  New  Yoik 
L.  Ins.  Co.  v.  Davis,  96  Va.  737. 

Invalidity  of  Assignment  Not  Available  to 
Assignee.  —  See  Kerr  v.  Lauser,  174  Pa.  St.  608. 

3.  See  infra,  this  section,  Rights  and  Liabili- 
ties of  Assignee —  In  General. 

4.  Action  Against  Insurer.  —  Home  Mut.  L. 
Assoc.  v.  Seager,  128  Pa.  St.  533,  25  W.  N.  C. 
(Pa.)  50. 

5.  Action  Against  Assignee.  —  Where  the  ben- 
eficiary of  a  policy  assigns  it  to  one  having  no 
insurable  interest,  and  the  assignment  is  there- 
fore void,  the  title  remains  in  the  assignor,  and 
upon  payment  of  the  policy  by  the  insurer  to 
the  assignee,  the  beneficiary  and  not  the  ad- 
ministrator of  the  insured  may  recover  the 
same  from  the  assignee.  Hoffman  v.  Hoke, 
122  Pa.  St.  377. 

6.  See  the  title  Beneficiaries  (in  Insurance), 
vol.  3,  p.  1007. 

7.  Burden  of  Proof.  —  Home  Mut.  L.  Assoc. 
v.  Seager,  128  Pa.  St.  533,  25  W.  N.  C.  (Pa.) 
50;  Lenig  v.  Eisenhart,  127  Pa.  St.  59. 
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8.  Validity  of  Assignment  Determined  by  Lex 
Loci  Contractus.  —  Lee  v.  Abdy,  17  Q.  B.  D. 
309;  Prentice  v.  Steele,  4  Montreal  Super.  Ct. 
319;  Connecticut  Mut.  L.  Ins.  Co.  v.  VVester- 
velt,  52  Conn.  586;  Union  Cent.  L.  Ins.  Co.  v. 
Woods,  11  Ind.  App.  335;  Mutual  L.  Ins. 
Co.  v.  Allen,  138  Mass.  24,  52  Am.  Rep.  245; 
Mutual  Ben.  L.  Ins.  Co.  v.  Wayne  County 
Sav.  Bank,  68  Mich.  116;  Cannon  -•.  North- 
western Mut.  L.  Ins.  Co.,  29  Hun  (N.  Y.)  470; 
Barry  v.  Equitable  L.  Assur.  Soc,  59  N.  Y. 
587;  Miller  v.  Campbell,  140  N.  Y.  457;  Pratt 
v.  Globe  Mut.  L.  Ins.  Co.,  (Tenn.  1875)  17  S. 
W.  Rep.  352. 

In  New  York,  under  the  Act  of  1840,  an 
assignment  of  a  life  insurance  policy  for  the 
benefit  of  the  wife  of  the  insured  was  not  valid 
although  made  in  another  state.  Mutual  L. 
Ins.  Co.  v.  Terry,  (Supm.  Ct.  Spec.  T.)  62 
How.  Pr.  (N.  Y.)  325. 

9.  Policy  Not  Assignable  by  Insured  to  Prejudice 
of  Beneficiary.  —  Dolen  v.  Metropolitan  L.  Ins. 
Co.,  26  Ont.  67;  Lockwood  v.  Bishop,  (Supm. 
Ct.  Spec.  T.)  51  How.  Pr.  (N.  Y.)  221. 

Contra.  —  Gunier  v.  Williams,  I  N.  Bruns. 
Eq.  Rep.  401. 

See  the  title  Beneficiaries  (in  Insurance), 
vol.  3,  p.  9S0. 

Where  a  Husband  Procures  a  Policy  upon  His 
Own  Life  Payable  to  His  Wife,  it  cannot  be 
assigned  by  him  or  by  any  one  else  without 
her  authority.  Pence  v.  Makepeace,  65  Ind. 
345;  Harley  v.  Heist,  S6  Ind.  196,  44  Am.  Rep. 
285. 

In  Massachusetts  a  policy  issued  to  a  husband 
for  the  sole  use  of  his  wife  cannot  be  assigned 
by  him  so  as  to  affect  her  interest.  Uni  y 
Mut.  L.  Assur.  Assoc.  v.  Dugan,  118  Mass.  219. 

Disposal  by  Will.  —  One  who  procures  a  policy 
upon  his  own  life  for  the  benefit  of  another 
cannot  divert  the  fund  by  will.  Wilmaser  v. 
Continental  L.  Ins.  Co.,  66  Iowa  417,  55  Am. 
Rep.  277;  Gould  v.  Emerson,  99  Mass.  154,  96 
Am.  Dec.  720. 
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But  a  valid  assignment  of  such  policy  may  be  made  by  the  insured  and  bene- 
ficiaries jointly,1  or  by  the  insured  alone  where,  by  reason  of  the  prior  death 
of  the  beneficiaries,  their  interest  vests  in  him.2 

Where  the  Insured  Is  Himself  the  Beneficiary,  or  the  policy  is  made  payable  to  his 
personal  representatives  or  assigns,  or  to  his  estate,  it  may  be  assigned  by  him.3 

b.  The  Beneficiary.  —  Ordinarily  the  beneficiary  in  the  policy,  whether 
the  insured  or  another,  may  assign  the  policy  so  as  to  pass  his  interest.'* 

Policy  Taken  Out  in  Favor  of  Wife  and  Children.  —  In  some  states,  under  statutes 
securing  to  the  use  of  a  wife,  or  of  a  wife  and  children,  a  policy  taken  out  by 
a  husband  for  their  benefit,  free  from  the  claims  of  his  creditors,  it  has  been 
held  that  the  wife  cannot  make  a  valid  assignment  of  such  policy  during  the 
life  of  her  husband  so  as  to  affect  her  own  interest  or  that  of  the  children.5 
In  other  states,  however,  it  is  held  that  an  assignment  of  such  a  policy  by  the 
wife  is  valid  as  to  her  interest  where  she  has  the  power  to  dispose  of  her 
separate  estate.6    But  an  assignment  by  the  wife  will  not  affect  the  interest 


1.  Assignment  by  Insured  and  Beneficiaries 
Jointly.  —  Dolen  v.  Metropolitan  L.  Ins.  Co., 
20  Ont.  67;  Emerick  v.  Coakley,  35  Md.  188; 
Mandeville  v.  Kent,  88  Hun  (N.  Y.)  132; 
Ferdon  v.  Canfield,  39  Han  (N.  Y.)  571,  104  N. 
Y.  143;  Scobey  v.  Waters,  10  Lea  (Tenn.)  551. 
See  also  Lee  v.  Page,  (Ky.  1887)  2  S.  W.  Rep. 
503- 

2.  Disposal  of  Policy  by  Insured  After  Death  of 
Beneficiary.  —  Kerman  v,  Howard,  23  Wis.  108. 

3.  Assignment  by  Insured  When  Beneficiary.  — 

Murphy  v.  Red,  64  Miss.  614.  See  infra,  this 
section.  The  Beneficiary. 

As  between  the  insured  and  the  insurer  the 
former  may  make  an  equitable  assignment  of 
the  policy  where  neither  his  wife  nor  children 
have  any  vested  interest  therein.  Swift  v. 
Railway  Pass.,  etc.,  Mut.  Aid,  etc.,  Assoc.,  96 
111.  309. 

A  statute  providing  that  insurance  effected 
by  the  husband  on  his  own  life  shall  in  all 
cases  inure  to  the  benefit  of  his  widow  and 
heirs,  without  being  in  any  manner  subject  to 
his  dtbts,  does  nol  prevent  an  assignment  by 
the  husband  of  an  ordinary  life  policy  procured 
by  him  upon  his  life  and  not  expressly  made 
payable  to  his  wife  and  children.  Rison  v. 
Wilkerson,  3  Sneed  (Tenn.)  565,  distinguished 
in  Pratt  v.  Globe  Mut.  L.  Ins.  Co.,  (Tenn. 
1875)  17  S.  W.  Rep.  352. 

Under  the  Massachusetts  statute  providing 
that  a  policy  for  the  benefit  of  a  married 
woman  shall  inure  to  her  separate  use  and 
benefit  and  that  of  herchildren,  independently 
of  her  husband  and  his  creditors,  it  is  held 
that  a  policy  made  payable  to  the  insured,  his 
executors,  administrators,  and  assigns,  may  be 
assigned  by  him  notwithstanding  a  provision 
that  the  policy  is  for  the  use  of  the  wife  and 
children.  Burroughs  v.  State  Mut.  L.  Assur. 
Co.,  97  Mass.  359. 

4.  See  the  title  Beneficiaries  (in  Insur- 
ance), vol.  3,  p.  100 1. 

Bight  of  Insured  to  Compel  Assignment  by  Ben- 
eficiary. —  A  person  who  takes  out  a  policy 
upon  his  own  life,  payable  to  another,  and  who 
pays  the  premiums  and  retains  possession  of 
the  policy,  cannot  maintain  a  bill  in  equity  to 
compel  the  beneficiary  to  assign  the  policy  to 
him,  notwithstanding  the  beneficiary  knew 
nothing  of  the  transaclion  at  the  time  the  in- 
surance was  effected.  Potter  v.  Spilman,  117 
Mass.  322. 
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5.  Assignment  by  Wife  Held  Void.  —  Mutual 
L.  Ins.  Co.  v.  Terry,  (Supm.  Ct.  Spec.  T.)  62 
How.  Pr.  (N.  Y.)  325;  Miller  v.  Campbell,  140 
N.  Y.  457;  Pratt  v.  Globe  Mut.  L.  Ins.  Co., 
(Tenn.  1875)  17  S.  W.  Rep.  352.  See  also  the 
title  Beneficiaries  (in  Insurance),  vol.  3,  p. 
1007. 

Assignment  as  Collateral  Security  for  Premiums 
Valid.  —  Robinson  v.  Mutual  Ben.  L.  Ins.  Co., 
16  Blatchf.  (U.  S.)  194  (New  Fori  statute).  In 
this  same  case  it  was  held  that  the  policy  in 
controversy  not  being  a  policy  for  the  sole  use 
of  the  wife  was  not  within  the  meaning  of  the 
statute  of  1840. 

Creditor  of  Wife  Cannot  Attack  Her  Assignment. 
—  Smillie  v.  Quinn,  90  N.  Y.  497;  Connecticut 
Mut.  L.  Ins.  Co.  v.  Van  Campen,  (Supm.  Ct. 
Gen.  T.)  11  N.  Y.  Supp.  103;  Travelers'  Ins. 
Co.  v.  Healey,  (Supm.  Ct.  Tr.  T.)  19  Misc.  (N. 
Y.)  584. 

Endowment  Policy.  —  Where  an  endowment 
policy  is  made  payable  to  the  wife  in  case  of 
the  husband's  death  before  the  end  of  the  en- 
dowment period,  but  to  the  husband  should  he 
be  then  alive,  an  assignment  by  the  husband 
and  wife  during  the  endowment  period,  though 
void  as  to  the  wife  at  the  time,  is  rendered  valid 
by  the  survival  of  the  husband  and  the  conse- 
quent termination  of  the  wife's  interest.  Miller 
v.  Campbell,  140  N.  Y.  457.  See  also  Trav- 
elers' Ins.  Co.  v.  Healey,  25  N.  Y.  App.  Div.  53. 

See  as  to  the  assignability  of  such  policies 
under  the  New  York  acts,  the  title  Endow- 
ment Insurance,  vol.  it,  p.  32. 

6.  Assignment  by  Wife  Held  Valid.  —  Graham 
v.  Canada  L.  Assur.  Co.,  24  Ont.  607;  Pomeroy 
v.  Manhattan  L.  Ins.  Co.,  40  111.  398;  Nor- 
wood v.  Guerdon,  60  111.  253;  Damron  v. 
Pennsylvania  Mut.  L.  Ins.  Co.,  99  Ind.  478; 
Charter  Oak  L.  Ins.  Co.  v.  Brant,  47  Mo.  419, 
4  Am.  Rep.  328;  Baker  v.  Young,  47  Mo.  453; 
Connecticut  Mut.  L.  Ins.  Co.  v.  Ryan,  8  Mo. 
App.  535;  Archibald  v.  Mutual  L.  Ins.  Co.,  38 
Wis.  542. 

Joint  Assignment  by  Husband  and  Wife.  — 

Where  by  the  terms  of  the  policy  the  wife 
has  an  absolute  property  therein  conditional 
upon  her  surviving  her  husband,  and  the  chil- 
dren have  no  interest,  a  valid  assignment  of 
the  policy  may  be  made  by  the  husband  and 
wife  jointly,  notwithstanding  a  statute  provid- 
ing that  the  policy  shall  inure  to  the  benefit  of 
the  wife  and  children  independently  of  the 
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of  children  not  joining  in  the  assignment.1 

Statute  Authorizing  Assignment  by  Wife  —  New  York.  —  In  1 879  it  was  provided  by 
statute  in  New  York  that  all  life  insurance  policies  issued  in  the  state  upon 
the  lives  of  husbands  for  the  benefit  and  use  of  their  wives  shall  be  assignable 
by  the  wife,  or  by  her  legal  representatives  in  case  of  her  death,  with  the  written 
consent  of  her  husband,  to  any  person  whomsoever.2  Under  this  statute  an 
assignment  by  the  wife  with  the  written  consent  of  her  husband  is  valid.3 
And  the  fact  that  there  are  children  to  whom  the  policy  is  payable  in  case  of 
the  death  of  the  wife  before  her  husband  does  not  affect  the  validity  of  the 
assignment,'4  though  it  seems  that  the  children's  contingent  interest  will  not 
be  affected  thereby.5  The  statute  applies  to  policies  issued  by  foreign  cor- 
porations doing  business  in  New  York,  as  well  as  to  those  issued  by  domestic 
companies.0 

Consent  of  Husband.  —  An  assignment  by  the  wife  without  the  written  consent 
of  the  husband,  as  by  the  mere  delivery  of  the  policy,  is  void  under  this 
statute  as  an  assignment,*  though  valid  as  a  pledge  when  made  as  collateral 
security  for  a  loan.8  Where  the  husband  joins  the  wife  in  a  written  assign- 
ment this  is  a  sufficient  consent.9 

3.  Who  May  Be  Assignee  —  Insurable  Interest.  — -  The  only  question  that  has 
been  raised  in  respect  to  the  capacity  to  take  a  life  insurance  policy  by  assign- 
ment or  other  transfer  is  in  connection  with  the  question  of  insurable  interest. 
It  is  held  in  some  jurisdictions  that  an  assignee  of  a  life  insurance  policy 


husband  or  his  creditors.  Wirgman  v.  Miller, 
98  Ky.  620. 

A  policy  upon  the  husband's  life  payable  to 
the  wife  may  be  assigned  by  her  wilh  the  hus- 
buid's  consent.  Ford  v.  Travelers'  Ins.  Co., 
6  Mackey  (D.  C.)  384;  Whitridge  v.  Barry,  42 
Md.  140. 

1.  Children's  Interest  Not  Affected  by  Wife's 

Assignment.  —  Knickerbocker  L.  Ins.  Co.  v. 
VVeitz,  99  Mass.  157;  Wauschaff  v.  Masonic 
Muu  Ben.  Soc,  41  Mo.  App.  206.  See  also 
Connecticut  Mut.  L.  Ins.  Co.  v.  Burroughs,  34 
Conn.  305,  91  Am.  Dec.  725. 

Where  a  wife  procured  a  policy  upon  ihe  life 
of  her  husband  payable  to  her  children,  and 
after  the  payment  of  several  premiums 
assigned  the  policy  in  payment  of  a  debt  of 
her  husband,  and  the  assignee  thereafter  paid 
the  premiums,  upon  a  bill  filed  by  the  children 
after  the  death  of  the  husband,  claiming  the 
whole  amount  of  the  insurance,  it  was  held 
that  they  were  entitled  to  only  the  value  of  the 
policy  at  the  lime  of  its  assignment,  the  gift 
from  the  mother  to  them  being  executed  only 
to  that  extent.  Landrum  v.  Knovvles,  22  N. 
J.  Eq.  594. 

2.  Laws  1879,  c-  248. 

3.  Assignment  by  Wife  under  New  York  laws 

1S79,  c-  248. — Anderson  v.  Goldsmidt,  103  N. 
Y.  617;  Fuller  v.  Kent,  13  N.  Y.  App.  Div.  529; 
Miller  v.  Campbell,  140  N.  Y.  457;  Harvey  v. 
Van  Cott,  71  Hun  (N.  Y.)  394.  affirmed  149  N. 
Y  579;  Spencer  v.  Myers,  73  Hun  (N.  Y.)  274, 
affirmed  150  N.  Y.  269;  Connecticut  Mut.  L. 
Ins.  Co.  v.  Van  Campen,  (Supm.  Ct.  Gen.  T.) 
11  N.  Y.  Supp.  103, 

the  Act  of  1879  does  not  affect  the  wife's  right 
to  an  exemption  of  the  policy  as  against  her 
creditors.     Baron  v.  Brummer,  100  N.  Y.  372. 

Ratification  of  Assignment.  —  The  wife  may 
ratify,  after  the  Act  of  1879,  an  assignment  of 
a  policy  made  before  the  act.  Connecticut 


Mut.  L.  Ins.  Co.  v.  Van  Campen,  (Supm.  Ct. 
Gen.  T.)  11  N.  Y.  Supp.  103. 

A  Verbal  Assignment  by  a  husband  and  wife 
is  invalid  under  this  statute.  Travelers'  Ins. 
Co.  v.  Healey,  86  Hun  (N.  Y.)  524. 

Disposition  by  Will  under  Act  of  1873.  —  The 
Act  of  1879  does  not  repeal  or  limit  ihe  Act  of 
1873  conferring  upon  a  wife  the  power  10 
assign  or  bequeath  her  policy  when  she  has 
no  children,  and  where  a  woman  without  chil- 
dren devises  a  policy  on  the  life  of  her  hus- 
band for  her  benefit,  and  dies  before  the 
husband,  such  policy  may  be  assigned  by 
her  executors  without  the  written  consent  ot 
the  husband.  Harvey  v.  Van  Cott,  71  Hun 
(N.  Y.)  394,  affirmed  149  N.  Y.  579 

4.  Existence  of  Children  Immaterial.  —  Baron 
v.  Brummer,  100  N.  Y.  372;  Anderson  v.  Gold- 
smidt, 103  N.  Y.  617. 

By  the  Act  of  1873,  c.  821,  the  power  of 
assignment  was  given  to  ihe  wife  in  case  she 
had  no  children.  See  Miller  v.  Campbell,  140 
N.  Y.  457- 

6.  Travelers'  Ins.  Co.  v.  Healev,  S6  Hun  (N. 
Y.)  524,  19  Misc.  (N.  Y.)  584. 

6.  Spencer  v.  My  res,  73  Hun  (N.  Y.)  274, 
affirmed   150    N.    Y.   269,   55    Am.  St.  Rep. 

675. 

7.  Assignment  by  Wife  Without  Consent  of  Hus- 
band Void.  —  Travelers'  Ins.  Co.  v.  Healey,  S6 
Hun  (N.  Y.)  524,  19  Misc.  (N.  Y.)  584;  Milhons 
v .  Johnson,  (Supm.  Ct.  Gen.  T.)  4  N.  Y.  Supp. 

199. 

8.  Travelers'  Ins.  Co.  v.  Healey,  (Supm.  Ct. 
Tr.  T.)  19  Misc.  (N.  Y.)  5S4. 

9.  What  Constitutes  Written  Consent.  —  Ander- 
son v.  Goldsmidt,  103  N.  Y.  617. 

Signing  a  note  jointly  wilh  his  wife  is  not 
written  consent  by  the  husband  to  an  assign- 
ment of  a  policy  as  security  for  the  note.  Mil- 
hons v.  Johnson,  (Supm.  Ct.  Gen.  T.)  4  N.  Y. 
Supp.  199, 
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must  have  an  insurable  interest  in  the  life  of  the  insured,1  but  the  prevailing 
doctrine  is  that  no  such  interest  is  necessary.3 

4.  What  Constitutes  an  Assignment  —  a.  In  General. — As  a  general  rule 
a  life  insurance  policy  may  be  assigned  in  the  same  manner  as  any  other 
chose  in  action,  though  as  against  the  insurer  certain  formalities  may  be 
required  by  the  express  terms  of  the  instrument  to  perfect  the  assignment.3 

No  Particular  Form  Required.  —  Ordinarily,  to  constitute  a  valid  equitable  assign- 
ment of  a  life  insurance  policy  no  particular  form  of  words  or  of  instrument  is 
necessary,  and  a  written  assignment  though  not  in  technical  form  is  sufficient.1 

An  Indorsement  in  Blank  and  Delivery  of  a  policy  may  constitute  a  valid  assign- 
ment,5 and  where  in  such  case  the  blank  indorsement  is  filled  up  with  an 
assignment  regular  on  its  face,  the  indorser,  as  against  the  assignee,  or  the 
insurer  which  in  good  faith  pays  the  proceeds  of  the  policy  to  the  assignee, 
will  be  estopped  to  deny  the  validity  of  the  assignment,  although  he  may  have 
indorsed  and  delivered  the  policy  for  a  special  purpose,  and  with  no  intention 
of  passing  title.0 

The  Assignment  Need  Not  Necessarily  Be  in  Writing,  but  may  be  by  parol  SO  as  to 
pass  the  equitable  title  by  a  mere  delivery  of  the  policy  with  intent  to  assign.7 
But  the  delivery  must  be  with  intent  to  transfer  the  title.8 

Assignment  by  Separate  Instrument.  —  A  life  insurance  policy  may  be  assigned  by 
a  separate  written  assignment  without  delivering  the  policy;9  but  the  assign- 

A  Written  Assignment  to  Take  Effect  After  the 
Death  of  the  Assignor,  but  not  valid  as  a  will, 
does  not  constitute  a  valid  assignment  of  the 
policy.    Kreh  v.  Moses,  22  Ont.  307. 

4.  Informal  Assignment  Valid.  —  Cook  v. 
Black,  1  Hare  390;  Jones  v.  Consolidated  In- 
vest. Assur.  Co.,  26  Beav.  256;  Swift  v.  Rail- 
way Pass.,  etc.,  Mut.  Aid,  etc.,  Assoc.,  q6  111. 
309;  Grogan  v.  U.  S.  Industrial  Ins.  Co.,  90 
Hun  (N.  Y.)  521. 

5.  Norwood  v.  Guerdon,  60  III.  257;  Bush- 
nell  v.  Bushnell,  92  Ind.  503. 

6.  Northwestern  Mut.  L.  Ins.  Co.  v.  Roth, 
118  Pa.  St.  329.  See  the  title  Beneficiaries 
(in  Insurance),  vol.  3,  p.  1007. 

7.  Parol  Assignment  by  Delivery  of  Policy.  — 
Maugham  v.  Ridley,  8  L.  T.  N.  S.  309;  Moore 
v.  Woolsey,  4  El.  &  Bl.  243,  82  E.  C.  L.  243; 
State  v.  Tomlinson,  16  Ind.  App.  662;  Hogue 
v.  Minnesota  Packing,  etc.,  Co.,  59  Minn.  39; 
Travelers'  Ins.  Co.  v.  Grant,  54  N.  J.  Eq.  208; 
Madeira's  Appeal,  (Pa.  1886)4  Atl.  Rep.  908; 
and  cases  cited  in  title  Beneficiaries  (in  In- 
surance), vol.  3,  p.  1006. 

The  delivery  of  a  policy  as  a  gift  without 
any  written  assignmeni  passes  title  to  the  doc- 
ument itself,  and  the  representative  of  the 
assignor  cannot  maintain  detinue  therefor 
against  the  assignee.  Rummens  v.  Hare,  1 
Ex.  D.  169. 

The  Delivery  of  a  Policy  as  a  Pledge  is  valid 
without  any  written  assignment.  Travelers' 
Ins.  Co.  v.  Healey,  (Supm.  Ct.  Tr.  T.)  19  Misc. 
(N.  Y.)  584. 

The  Delivery  of  the  Policy  to  a  Third  Person  for 
the  Assignee  is  a  sufficient  delivery  to  support 
an  assignment.  Lemon  v.  Phoenix  Mut.  L. 
Ins.  Co.,  38  Conn.  294. 

8.  Cyrenius  v.  Mutual  L.  Ins.  Co.,  73  Hun 
(N.  Y.)  365,  affirmed  145  N.  Y.  576. 

9.  Assignment  by  Separate  Instrument.  —  Neale 
v.  Molineux,  2  C.  &  K.  672,  6r  E.  C.  L.  672; 
Fortescue  v.  Barnett.  3  Myl.  &  K.  36;  Swift  v. 
Railway  Pass.,  etc.,  Mut.  Aid,  etc.,  Assoc.,  96 
111.  309;  St.  John  v.  American  Mut.  L.  Ins. 
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Hendricks  v.  Reeves,  2  Pa.  Super.  Ct.  545; 
Brennan  v.  Franey,  28  W.  N.  C.  (Pa.)  162. 

2.  Assignee  Not  Required  to  Have  Insurable 
Interest.  —  Bowen  v.  National  L.  Assoc.,  63 
Conn.  460;  Dixon  v.  National  L.  Ins.  Co.,  168 
Mass.  48;  Fuller  v.  Kent,  13  N.  Y.  App.  Div. 
529;  Crosswell  v.  Connecticut  Indemnity 
Assoc.,  51  S.  Car.  103;  Strike  v.  Wisconsin 
Odd  Fellows,  etc.,  Mut.  L.  Ins.  Co.,  95  Wis. 
583:  Mutual  L.  Assur.  Co.  v.  Anderson,  1 
N.  Bruns.  Eq.  Rep.  466.  See  the  title  Bene- 
ficiaries (in  Insurance),  vol.  3,  p.  1025  et  seq. 

3.  A3  to  What  Constitutes  an  Assignment  of  a 
life  insurance  policy,  see  generally  Myers  v. 
United  Guarantee,  etc.,  Assur.  Co.,  7  De  G. 
M.  &  G.  112;  In  re  King,  14  Ch.  D.  179;  Pear- 
son v.  Amicable  Assur.  Office,  27  Beav.  229; 
Spencer  v.  Clarke,  g  Ch.  D.  137;  Bowen  v. 
National  L.  Assoc.,  63  Conn.  460.  And  see 
the  titles  Assignments,  vol.  2,  p.  1055;  Bene- 
ficiaries (in  Insurance),  vol.  3,  p.  1005. 

Delivery  of  a  Policy  to  the  Assignee  with  a 
blank  form  for  the  designation  of  the  bene- 
ficiary filled  with  the  name  of  the  assignee,  as 
authorized  by  the  insurer,  constitutes  a  valid 
assignment.  O'Grady  v.  Prudential  Ins.  Co., 
3  Pa.  Super.  Ct.  548. 

An  Assignment  Insufficient  to  Pass  the  Legal 
Title  may  be  effectual  as  an  equitable  transfer. 
Bond  v.  Mutual  Ben  L.  Ins.  Co.,  9  Phila. 
(Pa.)  149,  30  Leg.  Int.  (Pa.)  304. 

The  Surrender  of  a  Policy  in  Exchange  for  a 
New  Policy  Made  Payable  to  Another  Payee  con- 
stitutes a  valid  assignment  to  the  new  payee. 
Lemon  v.  Phoenix  Mut.  L.  Ins.  Co.,  38  Conn. 
294;  Judson  v.  Walker,  155  Mo.  166. 

A  Provision  in  a  Policy  that  It  Shall  Be  Void  in 
Certain  Cases  Except  Where  It  Has  Been  "  Legally 
Assigned,"  does  noi  mean  a  lega'  assignment 
in  the  technical  sense  of  that  term,  but  simp'y 
a  valid  and  effectual  assignment,  and  an 
equitable  charge  by  mere  deposit  is  within  the 
exception.  Dufaur  v.  Professional  L.  Assur. 
Co.,  25  Beav.  599. 
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ment  itself  must  be  delivered,1  delivery  to  a  third  person  for  the  assignee  being 
a  sufficient  delivery.2 

Assignment  Without  Delivery.  —  It  has  been  held  that  as  between  the  parties  to 
an  assignment  it  is  not  absolutely  essential  to  the  validity  of  the  transfer  as 
an  equitable  assignment  that  there  should  be  an  actual  delivery  to  the  assignee, 
where  the  fact  of  the  assignment  has  been  communicated  to  and  assented  to 
by  him.3 

Effect  of  stipulations  in  Policy.  —  It  is  sometimes  provided  in  the  policy  that  no 
assignment  thereof  shall  be  valid  unless  made  in  writing  indorsed  on  the  policy, 
or  unless  duplicate  or  certified  copies  of  the  assignment  shall  be  delivered  to 
the  insurer.  Where  a  policy  contains  such  provisions  it  seems  that  an  assign- 
ment made  without  compliance  therewith  is  voidable  at  the  option  of  the 
insurer,  but  t4iese  provisions  may  be  waived  by  it.4  And  such  stipulations 
are  for  the  protection  of  the  insurer  merely  and  do  not  constitute  a  part  of  the 
essence  of  the  contract,  and  a  noncompliance  with  them  will  not  invalidate  an 
assignment  as  between  the  parties.5 

Assignment  in  Duplicate  —  Delivery.  —  Where  the  insured  executes  an  assignment 
of  the  policy  in  duplicate,  and  delivers  one  copy  to  the  insurer  for  its  protec- 
tion and  not  as  agent  of  the  assignee,  and  the  other  copy  remains  in  the 
possession  of  the  assignor,  the  assignment  is  ineffectual  for  want  of  delivery 
to  the  assignee.6 

b.  Notice  of  Assignment.  —  Notice  of  assignment  need  not  be  given  to 
the  insurer  in  the  absence  of  a  provision  in  the  policy  requiring  such  notice.7 


Co.,  13  N.  Y.  31,  64  Am.  Dec.  529;  Grogan  v. 
U.  S.  Industrial  Ins.  Co.,  go  Hun  (N.  Y.)  521; 
and  cases  cited  in  the  two  notes  immediately 

following. 

An  Assignment  Need  Not  Be  under  Seal,  although 
the  policy  itself  is  under  seal.  O'Grady  v. 
Prudential  Ins.  Co.,  3  Pa.  Super.  Ct.  548. 

Acknowledgment  or  Recording  Not  Required. 

—  The  Illinois  statute  requiring  transfers  of 
goods  and  chattels  between  husband  and  wife 
when  living  together  to  be  in  writing  and  ac- 
knowledged and  recorded  in  order  to  be  valid 
as  against  third  persons,  does  not  apply  to  an 
assignment  of  a  life  insurance  policy.  Cole  v. 
Marple,  9S  111.  58. 

1.  Assignment  Must  Be  Delivered.  —  Dexter 
Sav.  Bank  v.  Copeland,  77  Me.  263;  Foster  v. 
Gile,  50  Wis.  603;  Williams  v.  Chamberlain, 
165  111.  210,  reversingt>2  111.  App.  423;  Trough's 
Estate,  75  Pa.  St.  115,  reversing  8  Phila.  (Pa.) 
215. 

2.  Delivery  to  Third  Person  Sufficient.  —  Lemon 
v.  Phcenix  Mut.  L.  Ins.  Co.,  38  Conn.  294;  New 
York  L.  Ins.  Co.  v.  Flack,  3  Md.  341,  56  Am. 
Dec.  742.  See  also  Hurlbut  v.  Hurlbut,  49 
Hun  (N.  Y.)  189. 

3.  Assignment  Without  Delivery.  —  Chowne  v. 
Baylis,  31  Beav.  351;  Otis  v.  Beckwith,  49  111. 
121;  Richardson  v.  White,  167  Mass.  58.  But 
see  Williams  v.  Chamberlain,  165  111.  210,  re- 
versing to  111.  App.  423,  and  Weaver  v.  Weaver, 
182  111.  287,  reversing  80  111.  App.  370,  both 
distinguishing  Otis  v.  Beckwith,  49  111.  121. 

Incomplete  Assignment.  —  Where  the  insured 
indorsed  upon  a  policy  payable  to  his  execu- 
tors, administrators,  or  assigns,  an  assignment 
to  his  wife,  but  it  did  not  appear  when  the 
assignee  received  the  policy  or  assignment  or 
first  knew  of  the  assignment,  or  tiiat  the  in- 
surer had  any  notice  thereof,  it  was  held  that 
there  was  no  valid  assignment.    Bliss  v.  /Etna 


L.  Ins.  Co.,  19  Nova  Scotia  363,  following 
Hayes  v.  Alliance  British,  etc.,  L.,  etc.,  Assur. 
Co.,  8  Ir.  L.  149. 

4.  Stipulation  Requiring  Assignment  to  Be  in 
Writing,  etc.  —  Waiver.  —  See  cases  cited  in 
note  immediately  following. 

Whether  there  has  been  a  waiver  w-here  the 
evidence  is  uncertain  is  a  question  for  the  jury. 
Corcoran  v.  Mutual  L.  Ins.  Co.,  183  Pa.  St. 
443- 

Assignment  Attached  to  Policy  —  Laches  of 
Assignee.  —  Where  a  life  insurance  policy  pro- 
viding that  no  assignment  thereof  should  be 
valid  unless  indorsed  thereon  was  assigned  by 
a  separate  writing  insecurely  attached  to  the 
policy,  and  the  assignee  on  reassigning  a  part 
to  the  insured  delivered  the  policy  10  him  with 
the  assignment  so  attached,  and  the  insured 
afterwards  surrendered  the  policy,  the  assign- 
ment having  been  removed  therefrom,  to  the 
company,  which,  without  notice  of  the  assign- 
ment, issued  a  new  policy  which  was  assigned 
to  a  purchaser  in  good  faith,  it  was  held  that 
the  original  assignee  was  guilty  of  such  laches 
as  to  bar  his  claim  to  the  proceeds  of  the  policy 
as  against  the  second  assignee.  Bridge  v. 
Connecticut  Mut.  L.  Ins.  Co.,  152  Mass.  343. 

5.  Non-observance  of  Prescribed  Formalities  Im- 
material as  Between  Parties  to  Assignment.  — 
Hewins  v.  Baker,  161  Mass.  320;  Richardson 
v.  White,  167  Mass.  58;  Hogue  v.  Minnesota 
Packing,  etc.,  Co.,  59  Minn.  3g. 

6.  Assignment  in  Duplicate  —  Want  of  Delivery 
to  Assignee.  —  Spooner  v.  Hilbish,  92  Va.  333, 
distinguishing  Scott  v.  Dickson,  10S  Pa.  St.  6, 
56  Am.  Rep.  192. 

7.  Notice  of  Assignment  Unnecessary  unless 
Expressly  Required.  —  Cook  v.  Black,  1  Hare 
390;  Mutual  Protection  Ins.  Co.  v.  Hamilton, 
5  Sneed  (Tenn.)  269.  See  Dufaur  v.  Profes- 
sional L.  Assur.  Co.,  25  Beav.  599. 
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But  where  notice  is  required  by  the  policy,'  it  is  the  duty  of  an  assignee,  in 
order  to  protect  his  rights,  to  see  that  due  notice  of  assignment  is  given  to  the 
insurer,2  and  an  insurance  company  which  pays  the  amount  of  a  policy  to  the 
beneficiary  named  therein  without  notice  of  an  assignment  by  him  is  not  liable 
to  the  assignee3  unless  the  stipulation  requiring  notice  has  been  waived  by 
the  insurer.4  It  seems,  however,  that  the  omission  to  give  notice  cannot  be 
set  up  by  the  insurer  as  a  defense  to  an  action  on  the  policy  by  the  assignee 
where  the  defendant  has  not  been  injured  by  the  want  of  notice.5  And  the 
failure  to  give  notice  will  not  affect  the  validity  of  the  assignment  as  against 
the  assignor.6  As  between  successive  assignees,  the  giving  or  failure  to  give 
notice  may  have  an  important  bearing  upon  the  question  of  priority.7 

An  Acknowledgment  by  the  Insurer  of  the  Receipt  of  a  Notice  of  assignment  does  not 
constitute  a  promise  to  pay  the  assignee.8 

What  is  Sufficient  Notice.  —  In  the  absence  of  special  requirements  on  the  sub- 
ject notice  of  assignment  need  not  be  given  in  any  particular  form  or  manner. 
Thus  where  written  notice  is  not  required,  verbal  notice  to  any  authorized 
agent  of  the  company  is  sufficient.9  And  the  validity  of  the  notice  is  not 
affected  by  the  fact  that  the  agent  made  no  entry  of  it  in  the  books  and  did 
not  communicate  with  the  company  respecting  it. 10  But  the  notice  must  be 
received  by  the  agent  of  the  insurer  as  such.  Knowledge  of  the  assignment 
incidentally  acquired  in  a  casual  conversation  does  not  constitute  notice.11 
Notice  to  an  agent  not  authorized  to  receive  notice  is  not  notice  to  the 
insurer.12 

Notice  Should  Be  Express.  —  It  seems  that  the  notice  of  assignment  in  order  to 
be  valid  should  be  express;  or  at  any  rate  the  insurer  will  not  be  chargeable 
with  notice  from  knowledge  of  the  facts  not  inconsistent  with  the  retention 
by  the  alleged  assignor  of  his  interest  in  the  policy.13 

Time  of  Giving  Notice.  —  Where  the  policy  does  not  specify  any  particular  time 
within  which  notice  is  to  be  given,  it  seems  that  notice  should  be  given  within 
a  reasonable  time.  It  has  been  held  that  notice  given  two  days  after  the 
assignment  was  sufficiently  early,  though  after  the  death  of  the  insured.14 

1.  The  Directors  of  an  Insurance  Society  May  and  the  acceptance  of  the  assignment  by  the 
Require  Evidence  of  the  Assignment  of  policies  assignee  before  the  death  of  the  insured  where 
before  registering  the  assignees  as  members,  the  policy  remains  in  the  possession  of  the 
arid  in  the  absence  of  a  waiver  of  such  require-  assignor.  Risley's  Succession,  11  Rob.  (La.) 
menl,  an  assignee  does  not  become  a  member  298. 

of  the  society  unless  such  evidence  has  been  8.  Pierce  v.  Charter  Oak  L.  Ins.  Co.,  138 

given  and  his  name  entered  upon  the  register  Mass.  151. 

of  members.    In  re  Albion  L.  Assur.  Soc,  20  9.  Verbal  Notice  Held  Sufficient.  —  North  Brit- 

Ch.  D.  403.  ish  Ins.  Co.  v.  Hallett,  7  Jur.  N.  S.  1263,  9  W. 

2.  It  Is  Ordinarily  the  Duty  of  the  Assignee  and  R.  880;  Alletson  v.  Chichester,  L.  R.  10  C.  P. 
Not  of  the  Assignor  to  Give  Notice  of  the  assign-  3ig. 

rnent  to  the  insurer.    See  Fortescue  v.  Barnett,  10.  Failure  to  Enter  Notice  on  Books  Immaterial. 

3  Myl.  &  K.  36;  In  re  King,  14  Ch.  D.  179.  —  North  British  Fns.  Co.  v.  Hallett,  7  Jur.  N. 

3.  Linder  v.  Fidelity,  etc.,  Co.,  52  Minn.  304.  S.  1263. 

4.  See  Corcoran  v.  Mutual  L.  Ins.  Co.,  179  11.  Casual  Knowledge  of  Assignment  Not  Notice. 
Pa.  St.  132.  — Edwards  v.  Martin,  L.  R.  1  Eq.  121;  North 

5.  Want  of  Notice  Immaterial  Where  Insurer  Is  British  Ins.  Co.  v.  Hallett,  7  Jur.  N.  S.  1263; 
Not  Injured  Thereby.  —  Mutual  Protection  Ins.  Ex  p.  Curbis,  4  Deac.  &  C.  354. 

Co.  v.  Hamilton,  5  Sneed  (Tenn.)  269.  But  where  an  authorized  agent  of  the  com- 

6.  Fortescue  v.  Barnett,  3  Myl.  &  K.  36.  pany  received  notice  not  in  the  form  of  a  com- 

7.  Priorities  Between  Assignees. — See  Ed-  munication  to  the  company  but  as  attorney  for 
wards  v.  Martin,  L.  R.  1  Eq.  121;  In  re  Rus-  the  assignor  and  assignee,  it  was  held  that 
sell's  Policy  Trusts,  L.  R.  15  Eq.  26;  Ex  p.  this  was  sufficient  notice.  Gale  v.  Lewis,  9  Q. 
Caldwell,  L.  R.  13  Eq.  188;  Spencer  v.  Clarke,  B.  730,  58  E.  C.  L.  730. 

o  Ch.  D.  137;  In  re  Webb,  36  L.  J.  Ch.  341,  16  12.  Linder  v.  Fidelity,  etc.,  Co.,  52  Minn.  304. 

L.  T.  N.  S.  89,  15  W.  R.  529;    Edwards  v.  13.  West  v.  Reid,  2  Hare  249. 

Scott,  1  M.  &  G.  962,  39  E.  C.  L.  729;  New-  14.  Time  of  Giving  Notice. —  New  York  L.  Ins. 

man  v.  Newman,  28  Ch.  D.  674.  Co.  v.  Flack,  3  Md.  341,  56  Am.  Dec.  742.  See 

Assignment  to   Creditor. —  In  Louisiana  an  also  In  re  Russell's  Policy  Trusts,  L.  R.  15 

assignment  of  the  policy  by  the  insured  to  a  Eq.  26. 

creditor  will  be  without  effect  as  to  other  cred-  Notice  After  Bankruptcy  of  Assignor  —  Assign- 

itors  without  proof  of  notice  to  the  insurers  ment  Upheld.  —  Matter  of  Styan,  1  Phil.  105. 
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c.  CONSENT  OF  INSURER.  —  The  reason  which  requires  the  consent  of  the 
insurer  as  indispensable  to  the  validity  of  an  assignment  of  a  fire  insurance 
policy  is  considered  not  to  apply  to  assignments  of  policies  of  life  insurance,1 
and  where  there  is  no  provision  in  the  policy  requiring  the  consent  of  the 
insurer  to  an  assignment,  a  valid  assignment  may  be  made  without  such  con- 
sent.2 But  where  the  policy  expressly  provides  that  no  assignment  thereof 
shall  be  valid  without  the  insurer's  consent,  an  assignment  without  such  con- 
sent is  void,3  or  at  least  voidable  at  the  option  of  the  insurer.4 

The  Insurer  May  Waive  the  Condition  requiring  its  consent  to  an  assignment,  as  by 
paying  the  amount  of  the  policy  into  court  to  await  the  determination  of  the 
question  of  ownership,  or  otherwise.5 

Want  of  Consent  Not  Available  Except  to  Insurer.  —  The  condition  requiring  consent 
is  for  the  benefit  of  the  insurer,  and  cannot  be  set  up  by  any  one  else  for  the 
purpose  of  defeating  an  assignment  made  without  compliance  therewith.6 

Condition  Requiring  Consent  Held  Inapplicable.  —  It  has  been  held  that  a  condition 
in  a  policy  requiring  the  consent  of  the  insurer  to  the  assignment  does  not 
apply  to  a  deposit  of  the  policy  by  way  of  pledge,7  nor  to  an  assignment  made 
after  the  claim  under  the  policy  has  matured.8  Nor  can  it  be  set  up  by  the 
insurer  as  a  defense  to  an  action  on  the  policy  brought  by  the  beneficiary  as 
legal  plaintiff  though  for  the  use  of  the  assignee.9 

5.  Rights  and  Liabilities  of  Assignee  —  a.  In  General.  —  In  general  the 
assignee  of  a  life  insurance  policy,  like  the  assignee  of  any  other  non-negotiable 
chose  in  action,  takes  only  the  title  and  interest  of  the  assignor  at  the  time  of 
the  assignment,  and  the  policy  is  subject  in  his  hands  to  all  the  equities  which 
might  have  been  asserted  against  it  in  the  hands  of  the  assignor. 10 

Amount  of  Recovery.  — Where  the  assignment  is  absolute,  the  assignee  may 
recover  and  retain  the  whole  amount  of  the  policy  upon  the  death  of  the 
insured  without  reference  to  the  amount  of  consideration  paid  by  him  for 
the  policy.11    And  where  the  policy  is  assigned  as  security  for  a  debt  due  the 

1.  New  York  L.  Ins.  Co.  v.  Flack,  3  Md.  341,  that  of  the  assignor.  Mutual  L.  Ins.  Co.  v. 
56  Am.  Dec.  742;  Mutual  Prolection  Ins.  Co.      Allen,  138  Mass.  24,52  Am.  Rep.  245. 

v.  Hamilton,  5  Sneed  (Tenn.)  269.  4.  See  the  cases  cited  in  the  note  immedi- 

2.  Assignment  Without  Consent  of  Insurer  Valid.      ately  following. 

—  New  York  L.  Ins.  Co.  v.  Flack,  3  Md.  341,  5.  Waiver  of  Condition  Requiring  Consent. — 
56  Am  Dec.  742;  Robinson  v.  Cator,  78  Md.  72.      Merrill  v.  New  England  Mul.  L.  Ins.  Co.,  103 

3.  Consent  Required  by  the  Terms  of  the  Policy.      Mass.  245,  4  Am.  Rep.  548;  He  wins  v.  Baker. 

—  llannan  v.  Lewis,  24  Fed.  Rep.  530;  Hub-  161  Mass.  320;  Travelers'  Ins.  Co.  v.  Grant,  54 
bard  v.  Stapp,  32  111.  App.  541;  Moise  v.  N.  J.  Eq.  208;  Fuller  v.  Kent,  13  N.  Y.  App. 
Mutual  Reserve  Fund  L.  Assoc.,  45  La.  Ann.  Div.  529. 

736;  Stevens  v.  Warren,  101  Mass.  564;  Na-  6.  Want  of  Consent  Not  Available  Except  to  In- 

tional  Mm.  Aid  Sac.  v.  Lupoid,  101  Pa.  St.  in.  surer.  — Hewins    v.    Baker,  161   Mass.  320; 

In  Marcus  v.  St.  Louis  Mut.  L.  Ins.  Co.,  68  Travelers'  Ins.  Co.  v.  Grant,  54  N.  J.  Eq.  208, 

N.  Y.  625,  it  was  held  that  where  a  policy  pro-  distinguishing  Stevens^.  Warren,  101  Mass.  564. 

vides  that  it  can  be  assigned  only  with  the  7.  Travelers'  Ins,  Co.  v.  Healey,  (Supm.  Ct. 

consent  of  the  insurer,  but  there  is  no  declara-  Tr.  T.)  19  Misc.  (N.  Y.)  5S4. 

tion  that  an  assignment  without  such  consent  8.  Mower  v.  Reverting  Fund  Assur.  Assoc., 

will  avoid  the  policy,  a  violation  of  such  pro-  r  Pa.  Super.  Ct.  170. 

vision  does  not  work  a  forfeiture,  and  the  9.  Mower  v.  Reverting  Fund  Assur.  Assoc., 

assignee  may  recover  on  the  policy  against  the  1  Pa.  Super.  Ct.  170. 

insurer  although  the  latter  did  not  consent  to  10.  Assignee  Takes  Only  Title  of  Assignor. — 

the  assignment.  Travelers'  Ins.  Co.  v.  Healey,  S6  Hun  (N.  Y.) 

An  Assignment  by  One  Partner  to  Another  of  a  524;  Culmer  v.  American  Grocery  Co.,  21  N. 

policy  taken  out  for  the  benefit  of  the  firm,  Y.  App.  Div.  556. 

without  notice  to  the  insurer,  has  been  held  See  the  titles  Assignments,  vol.  2,  p.  10S0; 

valid   notwithstanding  a  provision  requiring  Beneficiaries  (in  Insurance),  vol.  3,  p.  103 1. 

the  consent  of  the  insurer  to  the  assignment.  Agreement  of  Assignor  Binding  on  Assignee.  — 

Piedmont,  etc.,  L.  Ins.  Co.  v.  Young,  58  Ala.  The  assignee  of  a  life  insurance   policy  is 

476,  29  Am.  Rep.  770.  bound  by  an  agreement  between  the  insured, 

Effect  of  Consent.  —  The  consent  of  the  in-  the  beneficiary,  and  the  insurer,  to  scale  down 

surer  to  the  assignment  does  not  make  a  new  the  amount  of  the  policy.    Leonard  v.  Charter 

contract  of  insurance,  but  its  only  effect  is  to  Oak  L.  Ins.  Co.,  65  Conn.  529. 

enable  the  assignee  to  enforce  his  rights  under  11.  St.  John  v.  American  Mut.  L.  (ns.  Co.,  13 

(he  assignment  in  his  own  name  instead  of  N.  Y.  31,  64  Am.  Dec.  529. 
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assignee  from  the  assignor,  the  assignee  may  likewise  recover  the  whole 
amount  of  the  policy  from  the  insurer,  but  he  is  entitled  to  retain  only  so 
much  of  the  proceeds  as  may  be  required  to  satisfy  the  debt  and  repay  advances 
made  by  him,  with  interest.1 

Right  of  Assignee  under  Void  Assignment  to  Reimbursement.  —  Where  an  assignment 
is  void  for  want  of  insurable  interest  in  the  assignee,  or  for  other  reason, 
the  assignee  is  nevertheless  entitled  to  reimbursement  from  the  proceeds  of 
the  policy  for  money  paid  by  him  in  consideration  of  the  assignment  or  for 
premiums,  etc.,  with  interest.3 

b.  Right  to  Sue.  —  At  common  law  the  assignee  of  a  life  insurance  policy 
could  sue  thereon  only  in  the  name  of  his  assignor,  though  he  might  sue  in 
his  own  name  in  equity.  At  present  in  most  jurisdictions  he  is  permitted  by 
statute  to  bring  an  action  at  law  in  his  own  name.  This  branch  of  the  subject 
is  governed  by  the  law  applicable  to  choses  in  action  generally,  and  will  be 
found  fully  discussed  elsewhere  in  this  work.3 

IX.  Dividends  and  Participation  in  Profits,  etc.  —  in  General.  —  A  life 
insurance  company  is  not  a  trustee  for  its  policy  holder,  nor  required  to  account 
to  him  as  a  cestui  que  trust,  but  the  relation  between  the  parties  is  purely  one  of 
contract.  The  right  of  the  policy  holder  therefore  to  dividends  or  participa- 
tion in  the  profits  or  surplus  of  the  company  depends  entirely  upon  the  con- 
tract of  the  parties  as  evidenced  by  the  policy.4 

Discretion  of  Company  in  Making  Distribution  of  Surplus.  —  Where,  by  the  terms  of 
the  policy,  the  duty  of  making  an  equitable  apportionment  of  profits  is  cast 
upon  the  company,  an  apportionment  made  by  it  is  prima  facie  an  equitable 
apportionment  in  compliance  with  the  terms  of  the  policy.  And  the  courts 
will  not  interfere  in  such  case  in  the  absence  of  proof  of  bad  faith,  wilful 
neglect,  or  abuse  of  discretion  by  the  company's  officers,  in  making  the 
apportionment.5    Whether  the  company's  officers  have  exercised  their  discre- 

1.  See  supra,  this  section.  Validity  and  Effect 
—  Assignment  to  Creditor. 

2.  Right  to  Reimbursement.  —  West  v.  Reid,  2 
Hare  249;  Connecticut  Mut.  L.  Ins.  Co.  v. 
Burroughs,  34  Conn.  305,  91  Am.  Dec.  725; 
Harley  v.  Heist,  86  Ind.  196,44  Am.  Rep.  285; 
Unity  Mut.  L.  Assur.  Assoc.  v.  Dugan,  118 
Mass.  219;  Hendricks  v.  Reeves,  2  Pa.  Super. 
Ct.  545;  Scobey  ^.Waters,  10  Lea  (Tenn.)  551. 

See  the  title  Beneficiaries  (in  Insurance), 
vol.  3,  p.  1030. 

3.  For  a  full  discussion  of  this  subject  see 
the  title  Beneficiaries  (in  Insurance),  vol.  3, 
p.  1033,  and  references  there  given. 

4.  Right  to  Dividends,  etc.,  Determined  by  Con- 
tract of  Parties. —  Pierce  v.  Equitable  L.  Assur. 
Soc,  145  Mass.  56,  1  Am.  St.  Rep.  433;  Taylor 
v.  Charter|Oak  L.  Ins.  Co.,  9  Daly  (N.  Y.)  489; 
Greeff  v.  Equitable  L.  Assur.  Soc,  160  N.  Y. 
19,  (Supm.  Ct.  Spec.  T.)  24  Misc.  (N.  Y.)  96. 

See  generally  as  to  dividends  and  profits  in 
particular  cases,  In  re  English,  etc..  Church, 
etc.,  Assur.  Soc,  1  Hem.  &  M.  85;  In  re  Albion 
L.  Assur.  Soc,  16  Ch.  D.  83. 

A  "Participating  Policy,"  entitling  the  insured 
to  a  share  in  a  ratable  proportion  of  all  the 
profits  of  the  company,  along  with  the  holders 
of  similar  policies,  does  not  constitute  the  com- 
pany a  trustee  for  the  policy  holder.  Taylor  v. 
Charter  Oak  L.  Ins.  Co.,  9  Daly  (N.  Y.)  489. 

Where  a  policy  purports  on  its  face  to  be  a 
"  participating"  policy,  and  it  was  understood 
to  be  such  by  the  insured,  it  is  not  competent, 
for  the  purpose  of  showing  the  policy  to  be  of 
another  kind,  to  introduce  evidence  of  table 
rates  of  other  kinds  of  policies  issued  by  the 
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company,  showing  that  the  premiums  paid 
were  those  fixed  for  another  kind  of  policy, 
where  it  i6  not  shown  that  such  rates  were 
brought  to  the  knowledge  of  the  insured. 
Piedmont,  etc.,  L.  Ins.  Co.  v.  Young,  58  Ala. 
476.  29  Am.  Rep.  770. 

A  Provision  in  the  Charter  of  a  Stock  Life  Insur- 
ance Company  that,  after  the  payment  of  certain 
dividends  to  the  stockholders,  the  net  profits 
shall  be  paid  in  a  stated  proportion  to  the 
stockholders  and  policy  holders,  does  not  con- 
stitute the  policy  holders  partners,  and  any  div- 
idend paid  to  them  under  this  provision  is  not 
to  be  called  profits,  but  simply  an  equitable 
adjustment  of  premiums  paid.  People  v.  Se- 
curity L.  Ins.,  etc.,  Co.,  78  N.  Y.  114,  34  Am. 
Rep.  522. 

Payment  in  Gold  —  Construction  of  Agreement. 

—  An  agreement  by  a  life  insurance  company 
to  pay  its  losses  in  gold  in  consideration  of  the 
payment  of  premiums  in  that  manner,  does 
not  also  require  the  company  to  pay  dividends 
declared  on  policies  in  gold.  Luling  v.  Atlan- 
tic Mut.  Ins.  Co.,  51  N.  Y.  207,  affirming  50 
Barb.  (N.  Y.)  520,  30  How.  Pr.  (N.  Y.)  69,  re- 
versing  45  Barb.  (N.  Y.)  510. 

Distribution  of  Assets  of  Insolvent  Company.  — 
The  holders  of  unmatured  policies  of  a  life  in- 
surance company  are  not  partners  but  creditors 
of  the  company,  and  upon  its  insolvency  are 
entitled  to  share  in  its  assets  with  other  credit- 
ors. People  v.  Security  L.  Ins.,  etc.,  Co.,  78 
N.  Y.  114,  34  Am.  Rep.  522.  See  this  case 
generally  as  to  distribution  among  policy 
holders  of  the  assets  of  an  insolvent  company. 

5.  Discretion  of  Company  in  Making  Distribu- 
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tion  in  an  equitable  manner,  cannot  be  determined  by  the  court  unless  an 
accounting  by  the  company  is  had  and  the  exact  condition  of  its  affairs  is 
fully  investigated  and  ascertained,  which  cannot  be  done  in  an  action  at  law 
brought  by  a  policy  holder  to  recover  an  unpaid  balance  of  a  share  of  the 
surplus  claimed  by  him.1 

Distribution  of  Entire  Surplus.  —  Where  neither  the  charter  nor  the  policy  of  the 
company  requires  it  to  distribute  its  entire  surplus  among  its  policy  holders, 
but  it  is  only  required  to  credit  to  each  policy  an  equitable  share  of  the  surplus 
after  deducting  the  amount  sufficient  to  cover  all  outstanding  risks  and  obliga- 
tions, the  company  has  the  right  to  retain  out  of  its  surplus  an  amount  suffi- 
cient for  this  purpose,  and  the  policy  holder  is  entitled  to  be  credited  with  only 
such  a  share  of  the  surplus  as  may,  in  the  discretion  of  the  company's  officers, 
be  so  credited  with  due  regard  to  the  safety  of  all  the  policy  holders  and  the 
security  of  the  company's  business.3 

No  Right  of  Action  to  Recover  Share  of  Unapportioned  Surplus.  —  Where  a  policy  holder 

is  entitled  to  share  in  an  equitable  distribution  of  the  accumulated  surplus  of 
the  company,  he  has  no  such  title  to  any  part  of  such  surplus  as  will  enable 
him  to  maintain  an  action  at  law  for  its  recovery  until  a  distribution  has  been 
made  by  the  company's  officers  or  managers,  and  the  amount  to  which  the 
policy  holder  is  entitled  has  been  ascertained.3  Should  the  company  fail  or 
refuse  to  ascertain  or  distribute  the  equitable  proportion  of  the  surplus  which 
belongs  to  a  policy  holder,  it  seems  that  he  may  in  a  proper  action  compel  it 
to  do  so.4 

Action  for  an  Accounting.  —  Since  the  relation  between  a  policy  holder  and  the 
insurer  is  one  of  contract  and  not  of  trust,  a  court  of  equity  has  no  jurisdiction 
to  order  an  accounting  by  an  insurance  company  at  the  suit  of  a  policy  holder 
by  virtue  of  its  jurisdiction  over  trusts, 5  nor  can  it  direct  an  accounting  merely 
because  the  account  is  complicated.6  An  accounting  may  be  decreed,  how- 
ever, under  a  statute  giving  a  court  of  equity  jurisdiction  of  accounts  which 
cannot  be  conveniently  and  properly  adjusted  in  an  action  at  law.7 

Action  by  Attorney-General  —  New  York  Statute.  —  It  is  provided  by  statute  in  New 
York  that  no  order,  judgment,  or  decree,  providing  for  an  accounting  by 
domestic  insurance  companies,  with  certain  exceptions,  shall  be  made  or 
granted  otherwise  than  upon  the  application  of  the  attorney-general.8  Under 
this  act  a  policy  holder  cannot  bring  an  action  for  an  accounting  against  the 
company,  but  the  action  must  be  brought,  if  at  all,  by  the  attorney-general.9 

X.  Abandonment  of  Contract  by  Insurer  —  Recovery  of  Premiums.  — 
One  holding  a  policy  in  a  company  which  wrongfully  revokes  the  policy,  may 

tion.  —  Uhlman  v.  New  York  L.  Ins.  Co.,  109  7.  Pierce  v.  Equitable  L.  Assur.  Soc,  145 

N.  Y.  421,  4  Am.  St.  Rep.  482;  Greeff  v.  Equi-  Mass.  56,  1  Am.  St.  Rep.  433. 

table  L.  Assur.  Soc,  160  N.  Y.  19.    See  also  to  Expert  Testimony.  —  In  an  action  for  an  ac- 

the  same  effect  Fuller  v.  Knapp,  24  Fed.  Rep.  couniing  brought  by  a  policy  holder,  expert 

100;  Pierce  v.  Equitable  L.  Assur.  Soc,  145  testimony  as  to  the  sources  of  profits  and  divi- 

Mass.  56,  1  Am.  St.  Rep.  433;  Bain  v.  yEtna  dends  in  the  life  insurance  business  is  admis- 

L.  Ins.  Co.,  20  Ont.  6,  affirmed  21  Ont.  233,  11  sible,  but  such  testimony  as  to  the  necessity 

Can.  L    T.  273.    And  see  Fry  v.  Provident  for  the  maintenance  of  a  large  surplus  is  not 

Sav.  L.  Assur.  Soc,  (Tenn.  Ch.  1896)  38  S.  W.  admissible.    Fry  z:  Provident  Sav.  L.  Assur. 

Rep.  116.  Soc,  (Tenn.  Ch.  1896)  38  S.  W.  Rep.  116. 

1.  Greeff  v.  Equitable  L.  Assur.  Soc,  160  N.  8.  New  York  Laws  1892,  c.  690,  §§  56,  57. 
Y.  ig.  This  act  is  constitutional.    Swan  ».  Mutur.l 

2.  Greeff  v.  Equitable  L.  Assur.  Soc,  160  N.  Reserve  Fund  L.  Assoc.,  155  N.  Y.  9. 

Y.  19.  The  act  was  passed  to  establish  firmly  and 

3.  Greeff  v.  Equitable  L.  Assur.  Soc,  160  N.  effectuate  the  decision  of  the  court  in  Uhlman 
Y.  19.  v.  New  York  L.  Ins.  Co.,  109  N.  Y.  421.  See 

4.  Greeff  v.  Equitable  L.  Assur.  Soc,  160  N.  Greeff  v.  Equitable  L.  Assur.  Soc,  160  N.  Y. 
V.  19.  19. 

5.  Uhlman  v.  New  Yotk  L.  Ins.  Co.,  109  N.  9.  Swan  v.  Mutual  Reserve  Fund  L.  Assoc, 
Y.  421,  4  Am.  St.  Rep.  482.  155  N.  Y.  9;  Greeff  v.  Equitable  L.  Assur. 

6.  Uhlman  v.  New  York  L.  Ins.  Co.,  109  N.  Soc,  (Supm.  Ct.  Spec.  T.)  24  Misc.  (N.  Y.)  96, 
Y.  421,  4  Am.  St.  Rep.  482.  160  N.  if.  iq. 
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elect  whether  to  enforce  the  contract  or  treat  it  as  rescinded  and  recover  for 
the  breach,  and  if  he  takes  the  latter  course  it  has  been  held  that  he  may 
recover  back  the  full  amount  of  the  premiums  paid  thereon,  with  interest, 
even  though  he  has  had  the  benefit  of  the  insurance  under  it  from  its  incep- 
tion to  the  time  of  its  wrongful  revocation,  and  even  though  such  revocation 
would  not  operate  in  law  to  avoid  the  policy.1 

Company  Ceasing  to  Carry  On  Business.  —  The  rule  has  been  applied  to  the  Case 
where  the  company  totally  abandons  the  performance  of  its  contract  by  trans- 
ferring its  assets  and  obligations  to  a  new  company,  and  by  ceasing  to  carry 
on  its  business.3  But  in  a  similar  case  decided  by  the  Supreme  Court  of  the 
United  States  it  was  held  that  the  amount  to  which  the  insured  is  entitled  is 
the  aggregate  amount  of  payments  made  on  premiums,  less  the  value  of  the 
insurance  of  which  he  has  had  the  benefit.3 

Change  from  One  System  of  Insurance  to  Another.  —  Where  a  company  doing  business 
upon  the  assessment  plan,  without  the  consent  of  its  members  abandons  that 
plan  and  adopts  the  straight  insurance  system,  and  induces  some  of  its  mem- 
bers to  abandon  their  certificates  in  the  old  company  and  accept  certificates  in 
the  new  company,  members  who  have  not  accepted  insurance  in  the  new 
company  have  a  right  to  a  rescission  of  their  contracts  and  to  recover  the  dues 
they  have  paid.4 

Refusal  of  Insurer  to  Accept  Premiums.  —  If  the  company  wrongfully  determines 
the  contract  by  refusing  to  receive  a  premium  when  it  is  due,  the  assured  has 
either  one  of  two  remedies;  one  to  enforce  the  policy  in  equity  b}'  compelling 
the  company  to  receive  the  premium  and  continue  the  insurance  in  force,5  the 
other  to  recover  at  law  such  damages  as  he  has  sustained  by  reason  of  the 
breach.6 

Measure  of  Damages.  —  Where  in  such  case  the  insured  elects  to  treat  the  policy 
as  at  an  end,  he  is  entitled,  according  to  the  weight  of  authority,  to  recover 
back  all  the  premiums  that  he  has  paid,7  with  interest  on  each  premium  from 
the  day  it  was  paid.8  In  New  York,  however,  it  has  been  held  that  the 
measure  of  damages  is  the  actual  value  of  the  policy  at  the  time  of  its  breach, 
by  which  is  meant  the  amount  that  the  insured  would  have  to  pay  to  replace 
the  broken  contract  by  another  of  equal  value  to  him,  for  the  same  amount  of 
insurance  and  at  the  same  rate  of  annual  premium.9 

XI.  Notice  and  Proofs  of  Death  —  1.  Necessity  for  —  a.  As  a  Condition 
Precedent  to  Right  of  Action  on  Policy.  —  Where  the  policy  provides 
as  a  condition  precedent  to  the  right  of  action  thereon  that  due  notice  and 
proof  of  death  shall  be  given,  the  condition  can  only  be  complied  with  by  fur- 

1.  Abandonment  of  Contract  by  Insurer.  —  Van  Co.,  45  Conn.  480,  29  Am.  Rep.  693;  Brooklyn 
Werden  v.  Equitable  L.  Assur.  Soc,  99  Iowa      L.  Ins.  Co.  v.  Week,  9  111.  App.  358. 

621;  Braswell  v.  American  L.  Ins.  Co.,  75  N.  Refusal  to  Accept  Must  Be  Wrongful. —  But 

Car.  8.  where  the  contract  of  assurance  has  once  taken 

2.  Meade  v.  St.  Louis  Mut.  L.  Ins.  Co.,  effect  and  the  risk  has  atlached,  the  insured 
(Supm.  Ct.  Spec.  T.)  51  How.  Pr.  (N.  Y. )  1.  will  not  be  entitled  to  the  return  of  premiums 

3.  I.ovell  v.  St.  Louis  Mut.  L.  Ins.  Co.,  in  paid,  in  the  absence  of  a  showing  that  the  com- 
U.  S.  264.  pany  so  refusing  was  not  justified  by  the  terms 

4.  People's  Mut.  Ins.  Fund  v.  Bricken,  92  of  the  policy.  Continental  L.  Ins.  Co.  v. 
Ky.  297.  Houser,  89  Ind.  258,  in  Ind.  266. 

5.  Compelling  Insurer  in  Equity  to  Accept  Pre-  7.  Rule  Entitling  Insured  to  Recover  All  Pre- 
miums.—  Day  v.  Connecticut  Gen.  L.  Ins.  Co.,  miums  Paid.  —  Alabama  Gold  L.  Ins.  Co.  v. 
45  Conn.  480,  29  Am.  Rep.  693;  Speer  v.  Garmany,  74  Ga.  51 ;  .-Etna  L.  Ins.  Co.  v.  Paul, 
Phoenix  Mut.  L.  Ins.  Co.,  36  Hun  (N.  Y.)  322.  10  111.  App.  431;  McKee  v.  Phoenix  Ins.  Co.,  28 

6.  Rescission  of  Contract  upon  Insurer's  Refusal  Mo.  383,  75  Am.  Dec.  129;  McCall  v.  Phoenix 
to  Accept  Premiums.  —  Alabama  Gold  L.  Ins.  Mut.  L.  Ins.  Co.,  9  W.  Va.  237. 

Co.  v.  Garmany,  74  Ga.  51;  yEtna  L.  Ins.  Co.  8.  Alabama  Gold  L.  Ins.  Co.  v.  Garmany,  74 

v.  Paul,  10  111.  App.  431;  McKee  v.  Phoenix  Ga.  51;  American  L.  Ins.  Co.  v.  McAden,  109 

Ins.  Co.,  28  Mo.  383,  75  Am.  Dec.  129;  Speer  Pa  St.  399.    See  also  Thompson  v.  New  York 

p.  Phoenix  Mut.  L.  Ins  Co.,  36  Hun  (N.  Y.)  322;  L.  Ins.  Co.,  21  Oregon  466. 

McCall  v.  Phoenix  Mut.  L.  Ins.  Co.,  9  W.  Va.  9.  Speer  v.  Phoenix  Mut.  L.  Ins.  Co.,  36  Hun 

237.    See  also  Day  v.  Connecticut  Gen.  L.  Ins.  (N.  Y.)  322. 
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nishing  to  the  insurer  such  reasonable  evidence  of  the  death  of  the  insured  as 
will  give  assurance  that  the  event  has  happened.'  A  simple  unverified  notice 
is  not  sufficient  and  does  not  dispense  with  proof.3 

Production  of  Proofs  at  Trial.  —  When  proofs  are  furnished  in  accordance  with 
the  requirements  of  the  policy  the  beneficiary  need  not  produce  them  at  the 
trial  of  an  action  on  the  policy  to  show  performance  according  to  the  terms 
thereof,  but  it  is  sufficient  if  these  proofs  are  shown  to  have  been  furnished.3 

Two  Policit3  Issued  by  Same  Company  to  Same  Person.  —  Where  an  insurance  company 
issues  two  policies  of  insurance  upon  the  life  of  the  same  person,  both  calling 
for  the  same  mode  of  proof  of  death,  and  upon  the  decease  of  the  insured  the 
company  accepts  without  objection  proofs  of  death  under  one  policy,  the 
representatives  of  the  insured  are  not  bound,  in  the  absence  of  a  special  con- 
tract to  that  effect,  to  furnish  further  proofs  under  the  second  policy.4 

b.  Limitation  as  to  Time  —  statute  of  Limitations.  —  Although  a  policy 
may  be  silent  as  to  the  time  when  proof  of  death  is  to  be  made,  it  will  be  pre- 
sumed that  the  parties  to  the  contract  intended  that  this  proof  should  be  made 
within  a  reasonable  time  after  the  death  of  the  insured.  The  insurer  has  the 
right  to  investigate  the  cause  of  death  to  ascertain  whether  or  not  he  is  liable 
to  pay  the  insurance,  while  the  witnesses  are  still  alive,  and  the  circumstances 
fresh  in  their  memories,  and  the  statute  of  limitations  will  begin  to  run  against 
an  action  on  the  policy  from  the  time  proof  of  death  should  have  been  made.5 
What  is  a  reasonable  time  is,  of  course,  a  question  of  fact  to  be  determined 
by  the  circumstances  of  the  death  and  the  situation  of  the  parties  to  the 
contract.8 

Limitation  in  Policy.  —  It  is  usual  for  policies  of  life  insurance  to  prescribe  the 
time  within  which  proof  of  death  must  be  presented,7  but  the  insurer  will  be 
held  to  have  waived  this  condition  if  he  receives  and  retains  without  objec- 
tion proofs  made  after  the  expiration  of  the  prescribed  time,  and  subsequently 
calls  for  and  receives  further  information.8 

c.  Waiver  of  Proof  —  Express  waiver.  —  Proof  of  death  may  be  rendered 
unnecessary  by  an  express  waiver  of  the  requirement  by  the  insurer.9 

Implied  Waiver  —  Denial  of  Liability.  —  It  may  also  be  impliedly  waived.  If.  when 
notice  of  death  is  given,  the  insurer  denies  his  liability  10  and  refuses  to  furnish 


1.  O'Reilly:'.  Guardian  Mut.  L.  Ins.  Co.,  60 
N.  Y.  169,  19  Am.  Rep.  151. 

2.  O'Reilly  v.  Guardian  Mut.  L.  Ins.  Co.,  60 
N.  Y.  169,  19  Am.  Rep.  151. 

Evidence  that  Proofs  Were  Furnished.  —  See 
Wright  v.  Vermont  L.  Ins.  Co.,  164  Mass.  302. 

3.  Hincken  v.  Mutual  Ben.  L.  Ins.  Co.,  6 
Lans.  (N.  Y.)  2t,  50  N.  Y.  657. 

4.  Girard  L.  Ins.,  etc.,  Co.  v.  Mutual  L.  Ins. 
Co.,  97  Pa.  St.  15. 

5.  Spratley  v.  Mutual  Ben.  L.  Ins.  Co.,  n 
Bush  (Ky.)  443. 

6.  Harrison  v.  Masonic  Mut.  Ben.  Soc,  59 
Kan.  29.  See  McAllister  v.  Connecticut  Mut. 
L.  Ins.  Co.,  78  Ky.  531;  Spratley  v.  Mutual 
Ben.  L.  Ins.  Co.,  n  Bush  (Ky.)  443. 

7.  Ellis  v.  Massachusetts  Mut.  L.  Ins.  Co., 
113  Cal.  612,  54  Am.  St.  Rep.  373;  Standard 
L.,  etc.,  Ins.  Co.  v.  Davis,  59  Kan.  521;  Meyer 
v.  Knickerbocker  L.  Ins.  Co.,  73  N.  Y.  516,  29 
Am.  Rep.  200;  Hart  v.  Supreme  Lodge,  etc., 
108  Wis.  490. 

8.  Trippe  v.  Provident  Fund  Soc,  140  N. 
Y.  23. 

9.  Fillmore  r  .  Greal  Camp,  etc.,  109  Mich.  13. 

10.  Denial  of  Liability—  United  States.— Lazen- 
sky  v.  Supreme  Lodge,  etc.,  31  Fed.  Rep.  592; 
Unsell  v.  Hartford  L.,  etc.,  Ins.  Co.,  32  Fed. 


Rep.  443 ;  Equitable  L.  Assur.  Soc.  v.  Winning, 
58  Fed.  Rep.  541,  19  U.  S.  App.  173. 

Georgia.  —  Merritt  v.  Cotton  States  L.  Ins. 
Co.,  55  Ga.  103. 

Illinois.  —  Commercial  Union  Assur.  Co.  v. 
Scammon,  (111.  1887)  12  N.  E.  Rep.  324:  Metro- 
politan Safety  Fund  Acc.  Assoc.  v.  Windover. 
137  111.  417;  Metropolitan  L.  Ins.  Co.  v.  Zeig- 
ler,  69  111.  App.  447. 

Kansas.  —  Kansas  Protective  Union  v.  Whitt, 
36  Kan.  760,  59  Am.  Rep.  607. 

Missouri.  —  Probst  v.  Insurance  Co.  of 
North  America,  2  Mo.  App.  Rep.  1016;  Welsh 
v.  Chicago  Guaranty  Fund  L.  Soc,  81  Mo. 
App.  30. 

ATebraska.  —  German  Ins.,  etc.,  Inst.  v. 
Kline,  44  Neb.  395. 

New  Hampshire. — Marston  v.  Massachusetts 
L.  Ins.  Co.,  59  N.  H.  92. 

New  York.  —  O'Rourke  v.  John  Hancock 
Mut.  L.  Ins.  Co.,  (Dist.  Ct.)  30  N.  Y.  Supp. 
2I5- 

Pennsylvania.  —  Cirard  L.  Ins.,  etc.,  Co.  v. 
Mutual  L.  Ins.  Co.,  97  Pa.  St.  15. 

Utah.  —  Daniher  v.  Grand  Lodge,  etc.,  10 
Utah  110. 

Virginia.  —  Traveler's  Ins.  Co.  v.  Harvey, 
82  Va.  949, 
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blanks  for  making  proof  of  death  1  on  the  ground  that  the  policy  has  been 
forfeited  by  the  breach  of  some  warranty  or  condition,  he  cannot  afterwards 
shift  his  defense  and  claim  an  exemption  on  the  ground  that  proof  of  death 
was  not  furnished  in  accordance  with  the  terms  of  the  contract. 

2.  Who  Should  Furnish  Proofs.  —  In  the  absence  of  a  stipulation  in  the  con- 
tract to  that  effect,  it  is  not  essential  that  the  proofs  should  be  furnished  by 
the  party  entitled  to  payment,2  or  by  the  claimant  in  the  capacity  in  which 
he  subsequently  makes  his  demand.3 

3.  Sufficiency  of  Proof — a.  IN  GENERAL  —  Requirements  Must  Be  Reasonable. — 
An  insurer  has  no  right  to  demand  of  a  claimant  under  a  policy  more  informa- 
tion concerning  the  death  of  the  insured  than  is  called  for  by  the  terms  of  the 
contract  or  is  required  by  the  known  and  established  usages  of  the  insurance 
business.4 

Performance  of  Impossible  Conditions.  —  The  claimant  is  bound  to  use  diligent  effort 
to  comply  with  the  stipulated  conditions  of  the  policy,  but  if  prevented  from 
doing  so  without  fault  or  negligence  on  his  part,  he  is  not  precluded  by  the 
omission  from  recovering  in  a  contested  case.5 

Proof  of  Cause  of  Death.  —  Where  the  policy  calls  for  satisfactory  proof  of  death, 
but  there  is  no  requirement  that  the  cause  of  death  shall  be  communicated  to 
the  insurer,  proof  of  the  cause  of  death  need  not  be  furnished,  notwithstand- 
ing a  provision  that  the  policy  shall  be  void  in  case  of  the  death  of  the  insured 
from  certain  specified  causes.6 

Effect  of  Narration  of  Unnecessary  Facts.  — •  Where  an  apparent  ground  of  defense 
is  disclosed  by  a  separate  and  unnecessary  narration  of  circumstances,  and  the 
proofs  required  by  the  policy  are  complete  without  this  narration,  the  dis- 
closure does  not  affect  the  sufficiency  of  the  proof,  although  it  may  perhaps 
be  used  as  evidence  in  an  action  on  the  policy  to  sustain  a  defense  based  upon 
a  violation  of  the  terms  of  the  policy.7 


1.  Refusal  to  Furnish  Blanks  for  Proof  of  Death 

—  loi.ua. — -Pray  v.  Life  Indemnity,  etc.,  Co., 
104  Iowa  114. 

New  York.  —  Hutchinson  v.  Supreme  Tent, 
etc.,  68  Hun  (N.  Y.)  355;  Meagher  v.  Life 
Union,  65  Hun  (N.  Y.)  354;  O'Rourke  v.  John 
Hancock  Mut.  L.  Ins.  Co.,  (C.  PI.  Gen.  T.)  10 
Misc.  (N.  Y.)  405;  Evarts  v.  U.  S.  Mutual  Acc. 
Assoc.,  16  N.  Y.  Supp.  27,  61  Hun  (N.  Y.)  624. 

South  Carolina.  —  Dial  v.  Valley  Mut.  L. 
Assoc.,  29  S.  Car.  560;  Stepp  v.  National  L., 
etc.,  Assoc.,  37  S.  Car.  417. 

The  Company  Will  Be  Deemed  to  Have  Waived 
Written  Notice  of  death  by  receiving  and  acting 
on  an  oral  notice.  Edwards  v.  Travelers'  L. 
Ins.  Co..  20  Fed.  Rep.  661. 

2.  A  clause  in  a  policy  providing  that  "  the 
proofs  shall  contain  answers  to  each  and  every 
question  propounded  to  the  claimant"  does 
not  require  that  the  proofs  should  be  furnished 
by  the  claimant.  If  accepted  without  objec- 
tion it  will  not  avail  as  a  defense  that  they 
were  furnished  by  a  third  party.  Kelly  v. 
Metropolitan  L.  Ins.  Co.,  15  N.  Y.  App.  Div. 
220. 

A  Person  Who  13  Nominally  Acting  as  Guardian 
of  an  Infant  Beneficiary,  but  who  has  not  been 
duly  and  legally  appoinied,  has  yet  sufficient 
authority  to  give  notice  of  the  death  of  the  in- 
sured and  the  claim  of  his  ward.  Wuesthoff 
v.  Germania  L.  Ins.  Co.,  107  N.  Y.  580. 

3.  Proof  Made  by  Claimant  in  Another  Capacity. 

—  A  person  who  sues  upon  a  policv  of  insur- 
ance as  administrator  of  the  insured  may 
adopt  proof  of  death  which  he  made  as  hus- 


band. Delamater  v.  Prudential  Ins.  Co., 
(Supm.  Ct.  Gen.  T.)  5  N.  Y.  Supp.  586. 

4.  Unreasonable  Requirements. — Buffalo  Loan, 
etc.,  Co.  v.  Knights  Templar,  etc.,  Mut.  Aid 
Assoc.,  126  N.  Y.  450,  22  Am.  St.  Rep.  839. 
See  also  Potter  v.  Union  Cent.  L.  Ins.  Co.,  195 
Pa.  St.  557- 

In  Flynn  v.  Massachusetts  Ben.  Assoc.,  152 
Mass.  288,  it  was  held  under  a  certificate  issued 
by  a  benefit  association,  providing  for  pay- 
ment of  the  benefit  after  satisfactory  proof  of 
death  was  furnished  by  the  sworn  certificates 
of  the  attending  physician  and  other  persons 
named,  that  ihe  association  could  not  require  a 
certificate  from  another  physician,  who  had  not 
attended  the  deceased  member  for  several 
years  before  his  death. 

5.  Refusal  of  Physician  to  Furnish  Certificate. 
—  Recovery  upon  a  policy  will  not  be  defeated 
by  the  failure  to  furnish  a  physician's  certifi- 
cate where  the  physician  unjustly  and  improp- 
erly refuses  to  give  it.  O'Neill  v.  Massachu- 
setts Ben.  Assoc.,  63  Hun  (N.  Y.)  292. 

6.  Buffalo  Loan,  etc.,  Co.  v.  Knights  Tem- 
plar, etc.,  Assoc.,  126  N.  Y.  450,  22  Am.  St. 
Rep.  839. 

7.  Narration  of  Unnecessary  Facts.  —  Cluff  v. 
Mutual  Ben.  L.  Ins.  Co.,  99  Mass.  317,  1  Big. 
Ins.  Cas.  269;  Connecticut  Mut.  L.  Ins.  Co.  v. 
Siegel,  9  Bush  (Ky.)  450.  See  Goldschmidt  v. 
Mutual  L.  Ins.  Co.,  102  N.  Y.  486. 

Where  the  policy  provided  that  the  amount 
insured  should  be  due  and  payable  within 
ninety  days  after  satisfactory  proof  of  the 
death  of  the  insured  had  been  received  by  the 
101  Volume  XIX. 


Actions  on  Policies. 


L  TFE  INS  LIRA  XCE. 


Who  May  Sue. 


b.  WAIVER  OF  DEFECTS  —  Failure  to  Object  to  Irregularities.  —  When  proofs  of 
death  furnished  to  the  insurers  are  defective  or  not  in  conformity  with  the 
requirements  of  the  policy,  it  is  the  duty  of  the  insurers,  if  they  mean  to  take 
advantage  of  this  defect,  to  apprise  the  claimant  of  the  fact  so  as  to  give  him 
an  opportunity  to  correct  the  proofs.  If  the  insurers  fail  to  do  this  they  will 
be  deemed  to  have  waived  the  irregularity,  and  will  be  estopped  to  plead  it  as 
a  defense  to  an  action  on  the  policy.1 

Denial  of  Liability  on  Other  Grounds.  — ■  Acceptance  of  the  proofs  will  be  implied 
where  the  insurer  denies  his  liability  on  other  grounds.2 

XII.  Actions  on  Policies  —  1.  Who  May  Sue.  —  The  question  as  to  the  per- 
son entitled  to  bring  an  action  to  recover  on  a  life  insurance  policy  will  be 
determined  very  largely  by  the  particular  facts  of  each  case;  as,  the  nature  of 
the  policy,  whether  under  seal  or  not ;  its  terms,  whether  payable  to  the  estate 
of  the  insured  or  to  certain  persons  named  as  beneficiaries;  the  rules  of  the 
company,  in  the  case  of  policies  issued  by  mutual  benefit  societies;  state 
statutes  on  the  subject  of  parties  to  actions  ;  and  other  considerations.  In  gen- 
eral, in  the  absence  of  a  statute  requiring  actions  to  be  brought  by  the  real 
party  in  interest,  an  action  on  a  policy  payable  to  the  insured,  his  personal 
representatives  or  assigns,  should  be  brought  by  the  personal  representative 
and  not  by  the  beneficiary  named  in  the  policy,  there  being  no  privity  of  con- 
tract between  the  latter  and  the  insurer.3  But  where  the  promise  is  to  the 
beneficiary  and  not  to  the  insured,  the  latter  and  not  the  personal  representa- 
tive is  the  proper  person  to  sue.4 


insurance  company,  and  there  was  no  rule,  by- 
law, or  charter  provision  modifying  the  terms 
of  the  policy  in  this  respect,  it  was  held  that 
such  proof  of  death  did  not  require  a  true 
statement  of  the  claimant's  interest  and  how 
he  acquired  it,  and  that  an  untrue  and  false 
statement  in  these  particulars  could  not  de- 
tract from  the  sufficiency  of  the  proofs  of 
death.  Bowen  v.  National  L.  Assoc.,  63 
Conn.  460. 

1.  Jennings  v.  Metropolitan  L.  Ins.  Co.,  148 
Mass.  61;  Peacock  v.  New  York  L.  Ins.  Co.,  1 
Bosw.  (N.  Y.)  338;  Guldenkirch  v.  U.  S. 
Mutual  Acc.  Assoc.,  (Brooklyn  City  Ct.  Gen. 
T.)  5  N.  Y.  Supp.  428;  Girard  L.  Ins.,  etc.,  Co.  v. 
National  L.  Ins.  Co.,  97  Pa.  St.  15;  Stambler 
v.  Order  of  Pente,  159  Pa.  St.  492. 

Acceptance  of  Proofs  No  Admission  of  Truth  of 
Statements  Therein.  —  The  acceptance  of  the 
proofs,  while  an  admission  that  they  are  suffi- 
cient in  form,  is  not  an  admission  of  the  truth 
of  the  statements  made  in  them.  Crotty  v. 
Union  Mut.  L.  Ins.  Co.,  144  U.  S.  621. 

2.  German  Mut.  Ins.  Co.  v.  Niewede,  11 
Ind.  624;  National  L.  Maturity  Ins.  Co,  v. 
Whitacre,  15  Ind.  App.  506;  Dean  v.  ^Etna  L. 
Ins.  Co.,  4Thomp.  &  C.  (N.  Y.)  497;  Standard 
L.,  etc.,  Ins.  Co.  v.  Koen,  n  Tex.  Civ.  App. 
273.  See  also  Wallace  v.  Metropolitan  L.  Ins. 
Co.,  14  Pa.  Super.  Ct.  617. 

3.  Suit  on  Policy  Payable  to  Insured,  etc.  — 
Massachusetts  Mut.  L.  Ins.  Co.  v.  Robinson, 
98  111.  324;  Fairchild  v.  North  Eastern  Mut. 
L.  Ins.  Assoc.  51  Vt.  613. 

As  Between  Two  Administrators  Appointed  in 
Different  States,  the  one  having  possession  of 
the  policy  has  the  right  to  sue  thereon.  New 
York  L.  Ins.  Co.  v.  Smith,  (C.  C.  A.)  67  Fed. 
Rep.  694. 

In  an  Action  on  a  Policy  Held  by  the  Insurer  as 
Security  for  a  Loan  to  the  insured,  brought  by 
an  administrator  to  recover  a  balance  due  on 


the  policy,  the  plaintiff  need  not  have  posses- 
sion of  the  policy  or  tender  the  amount  due  the 
insured  on  the  loan  before  bringing  suit. 
Steele  v.  Connecticut  General  L.  Ins.  Co.,  31 
N.  Y.  App.  Div.  389. 

The  Beneficiary  in  a  policy  cannot  maintain 
an  action  at  law  in  his  own  name  on  a  policy 
against  the  insurer,  his  interest  being  a  purely 
equitable  interest.  Nims  v.  Ford,  159  Mass. 
575;  Campbell  v.  New  England  Mut.  L.  Ins. 
Co.,  98  Mass.  381. 

But  the  beneficiary  may  maintain  an  action 
upon  the  policy  in  ihe  name  of  the  adminis- 
trator, or,  if  the  latter  has  collected  the  amount 
of  the  policy,  may  sue  him  for  the  proceeds. 
Campbell  v.  New  England  Mut.  L.  Ins.  Co., 
98  Mass.  3S1. 

Action  to  Recover  Premiums  Paid.  —  Where  a 
policy  is  issued  to  A  on  the  life  of  B,  the  latter 
is  not  a  party  to  the  contract  and  has  no  right 
to  avoid  the  policy  for  fraud  and  recover  back 
the  premiums  paid,  although  he  may  have 
negotiated  the  contract  and  paid  the  premi- 
ums. North  America  L.  Ins.  Co.  v.  Wilson, 
in  Mass.  542. 

Action  Against  Insurer  for  Declaring  Forfeiture 
of  Policy.  —  Where  a  policy  provides  that  the 
insured  may  change  the  beneficiary  at  pleas- 
ure without  notice  to  or  consent  of  the  laiter, 
the  beneficiary  has  no  such  interest  therein  as 
to  entitle  him  to  maintain  an  action  against 
the  insurer  for  an  alleged  fraudulent  declara- 
tion of  forfeiture.  Knights  Templar,  etc.,  L. 
Indemnity  Co.  v.  Graven.  49  IN-  APP-  252. 

4.  A  Policy  Made  Payable  to  the  Wife  of  the 
Insured,  half  in  her  own  right  and  half  in  trust 
for  her  children,  is  collectible  at  the  suit  of  the 
widow  wilhout  joining  the  children.  Pied- 
mont, etc.,  L.  Ins.  Co.  v.  Rav.  50  Tex.  511. 

For  a  full  discussion  of  this  branch  of  the 
subject  see  the  Encyclop.-edi  a  of  Pleading 
and  Practice,  title  Insurance,  vol.  11.  p.  375. 
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2.  Time  of  Bringing  Suit  —  a.  When  Right  of  Action  Accrues.  —  The 
time  when  a  right  of  action  on  a  life  insurance  policy  accrues,  and  so  when 
suit  may  be  brought  thereon,  depends  upon  the  terms  of  the  policy.  Where 
the  promise  of  the  insurer  is  to  pay  the  amount  of  the  policy  upon  the  receipt 
of  proofs  of  death,  or  within  a  certain  time  thereafter,  as  is  usually  if  not 
invariably  the  case,  the  right  of  action  accrues  upon  the  furnishing  of  proofs 
and  nonpayment  by  the  insurer  within  the  time  specified,  and  no  action  can 
be  brought  before  this  time.1  It  is  sometimes  provided  in  the  policy  that  no 
action  shall  be  brought  thereon  until  the  expiration  of  a  certain  number  of 
days  after  the  receipt  by  the  insurer  of  proofs  of  death,  and  the  right  of  action 
for  nonpayment  accrues  at  the  end  of  the  time  limited.2 

Where  the  Holder  of  a  Policy  Has  Furnished  Proofs  of  Death,  as  provided  by  the  con- 
tract, he  may  bring  an  action  on  the  policy  upon  the  failure  of  the  insurer  to 
make  payment  within  the  time  agreed,  unless  the  performance  of  some  other 
condition  precedent  is  required  b}'  the  policy.  And  the  insurer  in  such  case 
cannot  object  that  the  suit  is  prematurely  brought  because  some  further  pre- 
liminary proof,  as  of  an  insurable  interest,  has  not  been  furnished,  where  there 
is  no  condition  in  the  policy  that  such  proof  shall  be  furnished.3 

b.  Statute  of  Limitations.  —  The  statute  of  limitations  applies  to  con- 
tracts of  life  insurance  as  to  other  contracts,  and  may  be  pleaded  by  the  insur- 
ance company  as  a  defense  to  an  action  on  a  policy  issued  by  it.4  But  where 
the  company  leads  a  party  to  delay  the  bringing  of  suit  or  to  dismiss  a  suit 
already  pending,  by  holding  out  hopes  of  adjustment  or  by  making  promises 
to  pay,  it  is  estopped  from  taking  advantage  of  such  delay  or  dismissal  by 
pleading  the  statute.5 

c.  Limitation  in  Policy.  — A  provision  in  a  policy  that  an  action  on  the 
policy  must  be  brought  within  a  specified  time  after  the  death  of  the  insured, 
although  shorter  than  that  allowed  by  the  statute  of  limitations,  is  valid  and 
binding  on  the  parties,  and  no  action  can  be  maintained  on  the  policy  after 
the  expiration  of  the  period  limited,6  unless  the  limitation  is  so  short  as  to 


1.  When  Eight  of  Action  Accrues.  —  McCon- 
nell  v.  Iowa  Mut.  Aid  Assoc.,  79  Iowa  757; 
Matt  v.  Iowa  Mut.  Aid  Assoc.,  81  Iowa  135,  25 
Am.  St.  Rep.  483;  Standard  L.,  etc.,  Ins.  Co. 
v.  Davis,  59  Kan.  521;  Voorheis  v.  People's 
Mut.  Ben.  Soc,  91  Mich.  469. 

A  right  of  action  on  the  policy  accrues 
within  a  reasonable  time  after  the  death  of 
the  insured  for  furnishing  proofs  of  death, 
and  not  at  the  time  such  proofs  were  actually 
furnished,  where  they  were  not  furnished 
within  a  reasonable  time.  Spratley  v.  Mutual 
Ben.  L.  Ins.  Co.,  11  Bush  (Ky.)  443. 

A  Right  of  Action  to  Revive  a  Policy,  declared 
by  the  insurer  to  have  lapsed  for  nonpay- 
ment of  premiums,  accrues  upon  the  action  of 
the  insurer  in  declaring  the  policy  lapsed, 
and  it  is  not  necessary  for  the  policy  holder  10 
wait  until  a  right  of  action  upon  the  policy 
arises  upon  the  death  of  the  insured.  Hayner 
v.  American  Popular  L.  Ins.  Co.,  36  N.  Y. 
Super.  Ct.  211,  affirmed  62  N.  Y.  620. 

2.  Kettenbach  v.  Omaha  L.  Assoc.,  49  Neb. 
842;  Bloodgood  v.  Massachusetts  Ben.  L. 
Assoc.  (Supm.  Ct.  Spec.  T.)  19  Misc.  (N.  Y.) 
460. 

3.  Miller  v.  Eagle  L.,  etc.,  Ins.  Co.,  2  E.  D. 
Smith  (N.  Y.)  268. 

4.  Statute  of  Limitations.  —  Rail  way  Pass., 
etc.,  Mut.  Aid,  etc.,  Assoc.  v.  Loomis,  142  111. 
560;  Spratley  v.  Mutual  Ben.  L.  Ins.  Co.,  11 
Bush  (Ky.)  443. 


5.  Railway  Pass.,  etc.,  Mut.  Aid,  etc.,  Assoc. 
v.  Loomis,  142  111.  560.  See  generally  the 
title  Limitation  of  Actions,  post. 

6.  Limitation  of  Time  for  Bringing  Suit  Valid. 
—  O'Laughlin  v.  Union  Cent.  L.  Ins.  Co.,  3 
McCrary  (U.  S.)  543;  Covenant  Mul.  L.  Assoc. 
v.  Baughman,  73  111.  App.  544;  Kentucky 
Mut.  Security  Fund  Co.  v.  Turner,  89  Ky. 
665;  Lee  v.  Union  Cent.  L.  Ins.  Co.,  (Ky. 
1900)  56  S.  W.  Rep.  724;  Metropolitan  L.  Ins. 
Co.  v.  Dempsey,  72  Md.  288;  Sweetser  v. 
Metropolitan  L.  Ins.  Co.,  (C.  PI.  Gen.  T.)  8 
Misc.  (N.  Y.)  251;  Meyer  v.  Metropolitan  L. 
Ins.  Co.,  g  Ohio  Dec.  596,  7  Ohio  N.  P.  480; 
Prudential  Ins.  Co.  v.  Howie,  10  Ohio  Cir. 
Dec.  290;  Suggs  v.  Travelers'  Ins.  Co.,  71 
Tex.  579;  Griem  v.  Fidelity,  etc.,  Co.,  99  Wis. 
530;  McFarland  v.  Railway  Officials,  etc.,  Acc. 
Assoc.,  5  Wyo.  126. 

Incontestable  Policy.  —  A  provision  that  the 
policy  shall  be  incontestable  will  not  prevent 
the  insurer  from  claiming  the  benefit  of  a  limi- 
tation contained  in  the  policy  requiring  suit 
thereon  to  be  brought  within  a  certain  time. 
Brady  v.  Prudential  L.  Ins.  Co.,  168  Pa.  St, 
645. 

"  Legal  Proceedings  "  Denned.  —  A  provision 
in  a  policy  that  "  legal  proceedings  "  for  re- 
covery under  the  policy  must  be  brought 
within  a  certain  time,  means  that  an  action 
must  be  commenced  within  such  time.  Griem 
v.  Fidelity,  etc.,  Co.,  99  Wis.  530. 
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be  unreasonable,1  or  has  been  waived  by  the  insurer,8  or  is  in  contravention  of 
statute.3 

When  Limitation  Begins  to  Eun.  —  A  limitation  in  a  policy  that  an  action  thereon 
must  be  brought  within  a  certain  time  after  the  death  of  the  insured,  begins 
to  run  from  the  time  the  cause  of  action  accrues.4  Thus,  where  a  policy  also 
provides  that  no  action  shall  be  brought  until  after  the  expiration  of  a  specified 
time,  as  of  a  certain  number  of  days  after  the  receipt  of  proofs  of  death  by  the 
company,  the  limitation  begins  to  run  from  the  date  of  the  expiration  of  such 
period,  and  not  from  the  date  of  the  death  of  the  insured.5 

Waiver  of  Limitation.  —  The  condition  in  the  policy  that  suit  thereon  must  be 
brought  within  a  certain  time  is  for  the  benefit  of  the  insurer,  and  may  be 
waived  by  it;  and  any  conduct  on  the  part  of  the  company  by  reason  of  which 
suit  is  postponed  or  prevented  until  after  the  expiration  of  the  time  limited 
constitutes  a  waiver.6 

Minority  of  Beneficiaries.  —  The  fact  that  the  beneficiaries  named  in  the  policy 
are  minors  will  not  prevent  the  enforcement  of  the  limitation  as  against  them, 
the  exceptions  in  the  statute  of  limitations  having  no  application  in  such  case.' 

Other  Circumstances  as  Affecting  the  Limitation  Clause  will  be  found  set  out  in  the 
note.8 

d.  Effect  of  Laches.  —  Independently  of  the  statute  of  limitations  or 
of  any  provision  of  the  policy,  the  right  to  maintain  an  action  on  a  policy 


1.  See  Manner  v.  Mutual  L.  Assoc.,  17  N. 
Y.  App.  Div.  13;  Griem  v.  Fidelity,  etc.,  Co., 
99  Wis.  530. 

2.  See  infra,  this  subdivision,  the  paragraph 
Waiver  of  Limitation , 

3.  Limitation  Void  under  Statute.  —  Massachu- 
setts Ben.  L.  Assoc.  v.  Hale,  96  Ga.  802. 

4.  Limitation  Runs  from  Time  Right  of  Action 
Accrues.  —  McConnell  v.  Iowa  Mut.  Aid  Assoc., 
79  Iowa  757;  Matt  v.  Iowa  Mut.  Aid  Assoc., 
81  Iowa  135,  25  Am.  St.  Rep.  483;  Voorheis 
v.  People's  Mut.  Ben.  Soc,  91  Mich.  469.  See 
also  cases  cited  in  nole  immediately  following. 
As  to  when  the  limitation  begins  to  run  in  the 
case  of  the  policy  issued  by  an  accident  com- 
pany against  death  resulting  from  accident, 
see  the  title  Accident  Insurance,  vol.  1,  p. 
326. 

The  casa  of  Shackett  v.  People's  Mut.  Ben. 
Soc,  107  Mich.  65,  seems  10  be  in  conflict 
with  the  doctrine  of  the  text.  In  this  case 
Voorheis  v.  People's  Mut.  Ben.  Soc,  91  Mich. 
469,  is  distinguished,  though,  it  would  appear, 
without  good  reason. 

5.  Kettenbach  v.  Omaha  L.  Assoc.,  49  Neb. 
842;  Bloodgood  v.  Massachusetts  Ben.  L. 
Assoc.,  (Supm.  Ct.  Spec.  T.)  19  Misc.  (N.  Y.) 
460.  See  also  Standard  L.,  etc,  In3.  Co.  v. 
Davis,  59  Kan.  521. 

6.  Waiver  of  Limitation.  —  Union  Cent.  L. 
Ins.  Co.  v.  Phillips,  102  Fed.  Rep.  19,  101  Fed. 
Rep.  33;  Covenant  Mut.  L.  Assoc.  v.  Baugh- 
man,  73  111.  App.  544;  Metropolitan  L.  Ins. 
Co.  v.  Demp»ey,72  Md.  2S8;  Jennings  v.  Metro- 
politan L.  Ins.  Co.,  148  Mass.  61;  Voorheis  v. 
People's  IS  I  ii  t .  Ben.  Soc,  91  Mich.  469;  Robin- 
son v.  Metropolitan  L.  Ins.  Co.,  1  N.  Y.  App. 
Div.  269;  Dougherty  v.  Metropolitan  L.  Ins. 
Co.,  3  N.  Y.  App.  Div.  313;  Harold  v.  People's 
Mut.  Acc.  Ins.  Assoc.,  12  Pa.  Co.  Ct.  454; 
Mutual  Reserve  Fund  L.  Assoc.  v.  Tolbert, 
(Tex.  Civ.  App.  1895)  33  S.  VV.  Rep.  295. 

A  By-law  of  an  Insurance  Company  limiting  the 
time  of  bringing  actions  on  policies  may  be 
waived  by  the  conduct  of  the  company's  offi- 
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cers.  Metropolitan  Acc.  Assoc.  v.  Froiland 
161  111.  30,  52  Am.  St.  Rep.  359,  affirming  59 
111.  App.  513;  Magner  v.  Mutual  L.  Assoc.,  17 
N.  Y.  App.  Div.  13. 

Waiver  After  Expiration  of  Period  Limited.  — 
An  insurance  company  by  its  conduct  in  ask- 
ing for  and  receiving  proofs  of  death  after  the 
expiration  of  the  time  limited  in  the  policy  for 
bringing  suit  thereon,  may  estop  itself  from 
claiming  the  benefit  of  such  limitation.  Behy- 
mer  v.  Metropolitan  L.  Ins.  Co.,  3  Ohio  N.  P. 
183,  4  Ohio  Dec.  266. 

A  Promise  to  Pay  the  Amount  of  a  Policy  After 
the  Limitation  Has  Taken  Effect  is  enforceable. 
Harold  v.  People's  Mul.  Acc.  Ins.  Assoc.,  12 
Pa.  Co.  Ct.  454. 

7.  Infancy  of  Beneficiaries  No  Bar  te  Bunning 
of  Limitation.  —  O'Laughlin  v.  Union  Cent.  L. 
Ins.  Co.,  3  McCrary  (U.  S.)  543,  11  Fed.  Rep. 
280;  Suggs  v.  Travelers'  Ins.  Co.,  71  Tex.  579. 

8.  Suit  Prevented  by  Injunction.  —  Earnshaw 
v.  Sun  Mut.  Aid  Soc,  68  Md.  465,  6  Am.  St. 
Rep.  460. 

Suit  Brought  in  Court  Having  No  Jurisdiction 
of  Defendant  Company  Does  Not  Suspend  Operation 
of  the  Limitation.  —  Keystone  Mut.  Ben.  Assoc. 
v.  Norris,  115  Pa.  St.  446. 

Substitution  of  New  Plaintiff  After  Expiration 
of  Period  Limited.  —  Where  an  action  was  com- 
menced before  the  expiration  of  the  period 
limited  by  the  policy,  by  an  improper  party 
plaintiff,  and  after  the  expiration  of  such 
period  the  proper  plaintiff  was  substituted  by 
amendment,  it  was  held  that  the  right  of  ac- 
tion was  not  barred,  the  substitution  of  the 
parly  having  the  right  to  sue  not  being  the 
commencement  of  a  new  action.  U.  S.  In- 
surance Co.  v.  Ludwig,  108  111.  514.  See  also 
Union  Cent.  L.  Ins.  Co.  v.  Phillips,  102  Fed. 
Rep.  19,  101  Fed.  Rep.  33.  But  see  Prudential 
Ins.  Co.  v.  Howie,  10  Ohio  Cir.  Dec  290. 

Partial  Payment  Made  Before  Expiration  of 
Period  Limited  Takes  Case  Out  of  Operation  of 
Statute.  —  Kentucky  Mut.  Security  Fund  Co. 
v.  Turner,  89  Ky.  665. 
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may  be  lost  by  the  plaintiff's  laches;  as,  for  example,  where  he  delays  for  ten 
years  to  bring  an  action  on  a  policy  issued  by  a  mutual  com-pany  making 
annual  distributions  of  profits  and  dividends  to  its  policy  holders.1 

3.  Demand  for  Payment.  —  Where  the  promise  in  a  policy  is  to  pay  the  sum 
named  therein  within  a  specified  time  after  proof  of  death,  a  right  of  action 
accrues  at  the  expiration  of  the  time  limited  after  proof  is  furnished,  and  no 
formal  demand  is  necessary  before  bringing  suit.*  Demand  may  be  necessary, 
however,  under  special  statutes.  Thus,  under  a  statute  providing  that  insur- 
ance companies  shall  be  liable  for  damages  and  attorneys'  fees,  in  case  of  loss 
and  a  refusal  to  pay  the  same  within  a  specified  time  after  demand,  where  such 
refusal  was  in  bad  faith,  there  must  be  a  demand  and  refusal  in  order  to 
render  the  insurer  liable.3 

4.  Defenses.  —  In  General,  any  matter  rendering  a  policy  void,  either  ab  initio, 
as  where  the  policy  was  procured  by  fraud  or  misrepresentation,  or  by  way  of 
forfeiture,  as  for  nonpayment  of  premiums,  etc.,  will  of  course  constitute  a 
valid  defense  to  an  action  on  the  policy.4 

Want  of  insurable  interest.  —  Where  a  policy  is  taken  out  by  one  person  on  the 
life  of  another,  the  want  of  an  insurable  interest  may  be  set  up  by  the  insurer 
as  a  defense  to  an  action  on  the  policy.5  But  where  the  policy  is  procured  by 
the  insured  himself,  and  another  person  is  designated  as  payee,  the  want  of 
an  insurable  interest  is  no  defense  to  an  action  by  the  latter  on  the  policy.6 

A  Breach  of  a  Warranty  contained  in  a  policy  of  insurance  constitutes  a  defense 
to  an  action  on  the  policy  independently  of  the  question  whether  the  policy 
was  obtained  by  any  fraudulent  representation.*  But  a  noncompliance  with 
oral  promissory  representations  made  without  fraud  before  the  issuance  of  the 
policy,  and  not  incorporated  therein,  is  no  defense  to  an  action  on  the  policy.8 

The  Nonpayment  of  Premiums,  in  consequence  of  which  a  policy  has  lapsed,  is  a 
good  defense,9  but  where  the  insurer  looks  for  payment  not  to  the  insured, 
but  to  a  third  person  who  has  paid  or  is  liable  for  the  premium,  the  fact  that 
the  insured  has  not  paid  such  third  person  therefor,  as  agreed  with  him,  can- 
not be  set  up  by  the  insurer  as  a  defense.10 

1.  Northwestern  Mut.  L.  Ins.  Co.  v.  Lowry,  ness,  was  a  good  defense.    Harris  v.  Equitable 

(Ky.  1892)  20  S.  W.  Rep.  607.  L.  Assur.  Soc,  64  N.  Y.  196. 

3.  Wright  v.  Vermont  L.  Ins.  Co.,  164  Mass.         The  Insolvency  of  the  Company  and  the  agree- 

302.  ment  of  most  of  its  policy  holders  to  scale  down 

Where  the  Insurer  Denie3  Liability  in  receiving  the  amount  of  their  policies  is  no  defense  to 

notice  of  the  insured's  death,  no  demand  is  an  action  for  the  full  amounl  of  his  claim  by 

necessary  before  suit,  even  if  otherwise  re-  one  who  has  not  agreed  to  scale  the  same, 

quired.    Union  Cent.  L.   Ins.  Co.  v.  Hollo-  Lerdall  v.  Charter  Oak  L.  Ins.  Co.,  51  Wis. 

well,  14  Ind.  App.  611.  426. 

3.  2  Code  Ga.,  §  2140;  Lester  v.  Piedmont,  Policy  Taken  Out  as  Security  for  Notes — Fail- 
etc,  L.  Ins.  Co.,  55  Ga.  475;  Hull  v.  Alabama  ure  of  Consideration  of  Notes. —  In  an  action  on 
Gold  L.  Ins.  Co.,  7g  Ga.  93.  See  the  title  a  policy  made  payable  to  the  plaintiff  as  se- 
Demand,  vol.  9.  p.  197.  curity  for  certain  notes  given  by  the  insured, 

4.  Defenses  —  In  General.  —  See  generally  the  the  defendant  company  cannot  set  up  a  failure 
title  Insurance,  vol.  16,  p.  830,  and  sections  of  a  consideration  of  the  notes  as  a  defense, 
of  this  title  where  the  nature,  requisites,  and  Evers  v.  Life  Assoc.  of  America,  59  Mo.  429. 
incidents  of  the  contract,  and  the  question  of         5.  Ferguson  v.  Massachusetts  Mut.  L.  Ins. 
forfeiture  and  avoidance,  are  discussed.  Co.,  22  Hun  (N.  Y.)  320. 

Misstatement  in  Application  —  Estoppel  of  In-  6.  Robinson  v.  U.  S.  Mutual  Acc.  Assoc.,  68 

surer.  —  Union  Nat.  Bank  v.  Manhattan  L.  Fed.  Rep.  825.    See  generally  the  title  Benefi- 

Ins.  Co.,  52  La.  Ann.  36.  ciaries  (in  Insurance),  vol.  3,  p.  923. 

Where,  After  a  Policy  Had  Been  Forfeited  for  7.  Ferguson  v.  Massachusetts  Mut.  L.  Ins. 

nonpayment  of  premiums,  the  insurer  was  Co.,  22  Hun  (N.  Y.)  320.    See  generally  the 

induced  by  false  representations  as  to  the  title  Insurance,  vol.  16,  p.  928. 

health  of  the  insured  to  receive  the  back  pre-  8.  Prudential  Assur.  Co.  v.  jEtna  L.  Ins. 

miums  and  revive  the  policy,  and  the  insured  Co.,  23  Fed.  Rep.  438. 

died  within  a  few  days  thereafter,  it  was  held  9.  See  supra,  this  title,  The  Premium. 

in  an  action  on  the  policy  that  an  offer  by  the  10.  Premiums  Paid  by  Third  Person. — Teutonia 

defendant  to  allow  judgment  for  the  back  pre-  L.  Ins.  Co.  v.  Mueller,  77  111.  22.    See  also 

miums  so  received,  with  interest  and  costs,  Merchants'  L.  Assoc.  v.  Yoakum,  (C.  C.  A.)  98 

made  with  sufficient  and  reasonable  prompt-  Fed.  Rep.  251. 
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The  Fact  that  the  Insurer  Notified  the  Beneficiary  that  the  Claim  Would  Be  Paid  in  Full  doe* 
not  preclude  the  company  from  afterwards  setting  up  false  statements  in  the 
application  as  a  defense,  where  the  company  did  not  know  or  have  reason  to 
suspect  that  such  statements  were  false.1 

Another  Suit  Pending.  — The  fact  that  another  suit  on  the  policy  sued  on, 
brought  by  other  parties  or  in  another  jurisdiction,  is  pending,  is  no  defense 
to  an  action  on  the  policy.8 

Payment  to  the  person  legally  entitled  to  the  proceeds  of  the  policy,  as  to 
an  assignee  under  a  valid  assignment,  is  a  good  defense  to  an  action  on  the 
policy.3  But  payment  made  to  a  person  not  entitled  is  no  defense  unless  the 
plaintiff  is  estopped  to  deny  the  right  of  such  payee  to  receive  the  proceeds.4 

The  Insurer  Is  Not  Restricted  to  the  Defense  First  Asserted.  ■ — Thus  an  insurance  com- 
pany is  not  restricted  in  its  defense  of  an  action  on  a  policy  to  the  reasons 
assigned  in  its  refusal  to  pay,  if  it  does  not  appear  that  the  plaintiff  has  been 
misled  or  influenced  to  his  injury  by  the  omission  to  set  forth  other  reasons.5 
So  also,  a  former  judgment  rendered  against  the  defendant  company,  in  an 
action  brought  by  it  to  have  the  policy  sued  on  canceled  on  the  ground  that 
it  was  procured  by  fraud,  will  not  preclude  the  defendant  from  setting  up  a 
want  of  insurable  interest  or  breaches  of  warranty  as  a  defense.6 

5.  Compromise  of  Claim.  —  A  compromise  of  a  contested  claim  on  a  policy, 
made  advisedly  and  with  full  knowledge  of  the  facts  on  the  part  of  the  bene- 
ficiary, and  without  any  fraud  or  misrepresentation  on  the  part  of  the  insurer, 
is  binding  on  the  beneficiary.7  But  a  compromise  procured  by  fraud  and 
imposition  on  the  part  of  the  insurer  is  not  binding,  and  a  settlement  based 
thereon  may  be  set  aside.8 

6.  Amount  of  Recovery.  —  The  amount  of  recovery  upon  a  life  insurance 
policy  will,  of  course,  be  determined  by  the  amount  of  the  policy,  together 
with  any  dividends  or  profits  that  may  be  due  thereon,9  with  interest,10  sub- 
ject to  any  set-off  or  counterclaim  in  favor  of  the  insurer.11 

Damages  and  attorneys'  fees  may  be  recovered  in  some  states  under  statutes 
where  the  insurer  has  refused  to  pay  the  claim  when  due.12 

XIII.  Evidence  —  1.  As  to  Truth  or  Falsity  of  Statements  in  Application  — 
a.  Declarations  of  Insured  —  Authorities  conflicting.  —  The  cases  are  not  in 
harmony  upon  the  question  whether  the  declarations  of  the  subject  of  a  life 
insurance,  made  to  others  than  the  insurers  or  agents,  may  be  received  in  evi- 
dence against  the  holder  of  the  policy,  for  the  purpose  of  impeaching  the  truth 
of  the  application.13 

1.  Hubbard  v.  Mutual  Reserve   Fund   L.  8.  McLean  v.    Equitable   L.   Assur.  Soc, 

Assoc.,  8o  Fed.  Rep.  6Sr.  ioo  Ind.  127,  50  Am.  Rep.  779. 

2.  Robinson  v.  U.  S.  Mutual  Acc.  Assoc.,  68  9.  See  supra,  this  title,  Dividends  and  Partici- 
Fed.  Rep.  825;  Steele  v.  Connecticut  General  pation  in  Profits,  etc. 

L.  Ins.  Co.,  31  N.  Y.  App.  Div.  389.  10.  Interest.  —  Unsell  v.  Hartford  L..  etc., 

3.  Payment.  —  The  Possession  of  the  Policy  Is  Ins.  Co.,  32  Fed.  Rep.  443;  Himmelein  v. 
Not  Conclusive  Proof  of  a  Right  to  Recover  the  Supreme  Council,  etc.,  (Cal.  1893)  33  Pac. 
Insurance  Money,  for  the  policy  is  merely  the  Rep.  1130;  Newman  v.  Covenant  Mut.  Ins. 
evidence  of  the  contract,  and  the  right  to  Assoc.,  76  Iowa  56,  14  Am.  St.  Rep.  196; 
the  money  may  be  assigned  without  any  refer-  Trager  v.  Louisiana  Equitable  L.  Ins.  Co.,  31 
ence  to  the  policy,  and  the  insurer  may  set  up  La.  Ann.  235.  See  the  title  Beneficiaries  (in 
as  a  defense  to  an  action  by  the  holder  of  the  Insurance),  vol.  3,  p.  1012. 

policy  that  payment  has  already  been  made  11.  Set-Off.  —  Pray  v.  Life  Indemnity,  etc., 

to  a  perbon  legally  entitled  under  an  assign-  Co.,   104  Iowa  114.    See  the  title  Set-Off, 

ment.    Wood  v.  Phoenix  Mut.  L.  Ins.  Co.,  22  Recoupment,  and  Counterclaim. 

La.  Ann.  617.  12.  See  the  title  Beneficiaries  (in  Insurance) 

4.  See  supra,  this  title,  Assignment —  Validity  vol.  3,  p.  1008. 

and  Effect  —  Effect  of  Invalid  Assignment.  13.  See  Swift  v.  Massachusetts  Mut.  L.  Ins. 

5.  Hubbard  v.  Mutual  Reserve  Fund  L.  Co.,  63  N.  Y.  191,  20  Am.  Rep.  522;  Schwarz- 
Assoc,  80  Fed.  Rep.  681.  bach  v.  Ohio  Valley  Protective  Union,  25  W. 

6.  Ferguson  v.  Massachusetts  Mut.  L.  Ins.  Va.  622,  52  Am.  Rep.  227. 

Co.,  22  Hun  (N.  Y.)  320.  For  a  general  discussion  of  the  admissibil- 

7.  Milne  v.  Northwestern  L.  Assur.  Co..  ity  of  the  declarations  of  the  insured  in  ac- 
(Supm.  Ct.  Spec.  T.)  23  Misc.  (N.  Y.)  tions  brought  by  the  beneficiary,  see  the  title 
553.  Beneficiaries  (in  Insurance),  vol.  3,  p.  1018. 
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Declarations  Prior  to  Application.  —  The  rule  has  been  laid  down  that  when 
declarations  are  made  by  the  insured  at  a  time  not  too  long  before  the  appli- 
cation and  examination,  and  when  a  part  of  the  res  gestae  of  some  act  or  fact 
exhibiting,  for  instance,  a  condition  of  health  which  they  legitimately  tend 
to  explain,  they  are  admissible  to  impeach  the  truthfulness  of  the  application 
by  showing  knowledge  in  the  subject  of  the  insurance  of  his  physical  con- 
dition.1 But  while  such  declarations  have  been  admitted  to  show  knowledge 
in  the  subject  of  the  insurance  of  his  physical  condition,  it  has  been  held  that 
they  are  not  competent  evidence  on  the  fact  of  health.2  On  the  other  hand 
it  has  been  held  that  declarations  may  be  admitted  to  show  the  condition  of 
the  health  of  the  insured,  where  they  are  made  so  shortly  before  the  applica- 
tion as  to  be  a  part  of  the  res  gestce? 

Declarations  Not  a  Part  of  the  Res  Gestae.  — ■  Declarations  of  the  insured,  uttered 
some  time  before  the  making  of  the  application,  and  not  shown  to  have  been 
part  of  the  res  gestce  of  any  acts  or  facts,  as  for  instance  such  as  indicated  a 
diseased  condition  of  the  insured,  which  the  declarations  tended  to  explain, 
constitute  mere  hearsay,  and,  as  such,  are  not  admissible  against  the  bene- 
ficiary, to  show  a  breach  of  warranty.4 

Declarations  Subsequent  to  the  Contract.  —  And  it  seems  to  be  well  settled  that  the 
declarations  of  a  party  whose  life  is  insured  for  the  benefit  of  another,  made 
long  after  the  application  and  the  contract,  cannot  be  received  in  evidence  to 
impeach  the  truthfulness  of  the  application. 5  But  declarations  made  inter- 
mediate the  application  and  the  policy  have  been  admitted  where  they  were 
considered  so  near  the  application  as  to  be  properly  a  part  of  the  res  gestce? 

b.  PROOFS  OF  Death.  —  The  preliminary  proofs  of  death  presented  to  a 
life  insurance  company  in  compliance  with  the  conditions  of  the  policy,  are 
admissible  as  prima  facie  evidence  of  the  facts  stated  therein,  against  the 
insured  and  in  behalf  of  the  company.'  Accordingly  where  the  beneficiary 
submits  a  physician's  certificate  in  evidence  without  any  qualification^  state- 
ments therein  tending  to  show  that  the  insured  made  false  representations  in 
his  application,  may  be  available  as  evidence  in  favor  of  the  insurer,  and  this 
notwithstanding  the  fact  that  the  matter  of  the  declarations  was  such  as  the 
physician  would  not  have  been  permitted  to  disclose  as  a  witness  for  the  com- 
pany.8 But  the  fact  that  a  certificate  of  death  contained  a  statement  that  the 
insured  died  of  a  certain  disease,  has  been  held  not  to  justify  an  instruction  that 
such  statement  might  be  considered  by  the  jury  as  tending  to  support  the 


1.  Swift  v.  Massachusetts  Mat.  L.  Ins.  Co., 
63  N.  Y.  186,  20  Am.  Rep.  522. 

2.  Dilleber  v.  Home  L.  Ins.  Co.,  69  N.  Y. 
256,  25  Am.  Rep.  182. 

3.  Kelsey  v.  Universal  L.  Ins.  Co.,  35  Conn. 
225.  See  also  Aveson  v.  Kinnaird,  6  East 
188. 

4.  Prior  Declarations  Not  a  Part  of  the  Res 
Gestae  Inadmissible.  —  Penn  Mut.  L.  Ins.  Co.  v. 
Wiler,  100  Ind.  92,  50  Am.  Rep.  769;  Edington 
v.  Mutual  L.  Ins.  Co.,  67  N.  Y.  185;  Terwilli- 
ger  v.  Supreme  Council,  etc.,  49  Hun  (N.  Y.) 
305;  Union  Cent.  L.  Ins.  Co.  v.  Cheever,  36 
Ohio  St.  20t,  38  Am.  Rep.  573;  Mobile  L.  Ins. 
Co.  v.  Morris,  3  Lei  (Tenn.)  101,  31  Am.  Reo. 
631;  Schwarzbach  v.  Ohio  Valley  Protective 
Union,  25  W.  Va.  622,  52  Am.  Rep.  227. 

5.  Declaration  Subsequent  to  Application  Inad- 
missible.—  Washington  L.  Ins.  Co.  v.  Haney, 
10  Kan.  52^;  Rawls  v.  American  L.  Ins.  Co., 
36  Barb.  (N  Y.)  357.  27  N.  Y.  282;  Cahen  v. 
Continental  L.  Ins.  Co.,  69  N.  Y.  309;  Fraternal 
Mut.  L.  Ins.  Co.  v.  Applegate,  7  Ohio  St.  292; 
Dial  v.  Valley  Mut.  L.  Assoc.,  29  S.  Car.  560; 


Mobile  L.  Ins.  Co.  v.  Morris,  3  Lea  (Tenn.) 
101,  31  Am.  Rep.  631;  Southern  L.  Ins.  Co.  v. 
Booker,  9  Heisk.  (Tenn.)  606,  24  Am.  Rep.  344. 

6.  Aveson  v.  Kinnaird,  6  East  188. 

7.  Proofs  of  Death  Prima  Facie  Evidence  of 
Facts  Therein.  —  Mutual  L.  Ins.  Co.  v.  Newton, 
22  Wall.  (U.  S.)  32. 

8.  Proofs  of  Death  Admissible  to  Impeach  Truth 
of  Application. —  Nelson  v.  Nederland  L.  Ins. 
Co.,  iro  Iowa  600;  Schmitt  v.  National  L. 
Assoc.,  84  Hun  (N.  Y.)  128;  Helwig  v.  Mutual 
L.  Ins.  Co.,  132  N.  Y.  331,  28  Am.  St.  Rep. 
578;  Proppe  v.  Metropolitan  L.  Ins.  Co.,  (C. 
PI.  Gen.  T.)  13  Misc.  (N.  Y.)  266;  National  L. 
Assoc.  v.  Sturtevant,  78  Hun  (N.  Y.)  573.  See 
also  O'Shaughnessy  t.  Workingman's  Co- 
operative Assoc.,  (C.  PI.  Gen.  T.)  13  Misc.  (N. 
Y.)  188. 

Agreement  in  Application.  —  Proofs  of  death 
will  of  course  be  evidence  to  show  the  falsity 
of  warranties  in  the  application,  where  they 
were  made  such  by  express  stipulation  in  the 
application.  Trudden  v.  Metropolitan  L.  Ins. 
Co.,  50  N.  Y.  App.  Div.  473. 
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theory  that  the  insured  was  afflicted  with  the  ailment  at  the  time  he  signed 
the  application.1 

Evidence  Not  Conclusive.  —  Statements  made  in  the  proofs  of  death  inconsistent 
with  statements  in  the  application  are  not  conclusive  evidence,  but  it  may  be 
shown  that  they  were  made  through  inadvertence  or  mistake. a  There  is  no 
estoppel  if  the  insured  has  not  acted  on  the  statement  to  his  prejudice.3 

c  Physician's  Certificate  to  Board  of  Health.  —  Statements  in  the 
certificate  of  the  attending  physician  as  to  the  cause  of  the  death  of  the 
insured,  required  by  statute  to  be  filed  with  the  board  of  health,  have  been 
held  not  to  be  admissible  in  evidence  to  establish  presumptively  the  duration 
of  a  disease  with  which  the  insured  had  been  afflicted,  and  thereby  impeach 
the  truthfulness  of  the  application,  especially  where  the  statute  did  not  require 
such  fact  to  be  slated  in  the  certificate.4 

d.  Certificate  of  Examining  Physician.  —  The  certificate  of  the 
examining  physician  of  the  company  is  competent  evidence  of  a  recital  therein 
as  to  the  good  health  of  the  insured,  and  will  estop  the  company  to  inquire 
into  the  correctness  of  answers  of  the  insured  in  his  application,  as  to  his 
health,  in  the  absence  of  testimony  establishing  that  the  physician  was 
deceived,  either  by  false  statements  or  by  the  suppression  of  facts,  without  a 
knowledge  of  which  he  could  not  come  to  a  correct  conclusion  as  to  the  con- 
dition of  the  party  examined.5 

e.  Testimony  of  Physician  —  Medical  Attendant  of  insured.  —  The  question 
as  to  the  admissibility  of  testimony  of  the  attending  physician  of  the 
insured  for  the  purpose  of  showing  the  falsity  of  statements  in  the  appli- 
cation will  be  treated  elsewhere  in  this  work.6  Where  such  evidence  is 
admitted  other  evidence  will  be  allowed  in  rebuttal,  as  for  instance  that  the 
diagnosis  of  the  physician  testifying  was  erroneous,  or  that  the  physician  was 
mistaken  as  to  the  time  of  rendering  medical  attention,  and  in  such  case  it 
will  be  for  the  jury  to  determine  the  facts  of  the  case.7 

Physician's  Prescription.  —  A  physician's  prescription  which  was  not  shown  to 
have  been  taken  by  the  insured  to  a  drug  store  to  be  filled,  has  been  held  to 
be  inadmissible  for  the  purpose  of  showing  the  falsity  of  a  statement  in  the 
application  that  the  insured  had  not  been  treated  for  a  certain  disease.8 

Entries  Made  in  the  Records  of  a  Medical  Institution  and  in  the  books  of  a  physician, 
showing  the  physical  condition  of  a  person  who  had  the  same  name  as  the 
insured,  and  who  was  examined  about  the  time  the  insured  applied  for  his 
policy,  are  not  admissible  for  the  purpose  of  showing  the  falsity  of  statements 
in  the  application,  in  the  absence  of  proof  establishing  the  identity  of  the 
person  examined.9 

1.  Continental  L.  Ins.  Co.  v.  Yung,  113  Ind.  Inadmissible.  —  Muller  v.  Orden  Germania,  61 
I5g.  N.  Y.  Super.  Ct.  43;  McKinley  v.  Metropolitan 

2.  Statements  in  Proofs  of  Death  Not  Conclusive.     L.  Ins.  Co.,  (Brooklyn  City  Ct.  Gen.  T.)  6  Misc. 

—  Connecticut  Mut.  L.  Ins.  Co.  v.  Schwenk,      (N.  Y.)  9. 

94  U.  S.  593;  Yore  v.  Booth,  no  Cal.  238,  52        5.  Certificate  of  Examining  Physician  as  Evi- 

Am.  St.  Rep.  81;  Railway  Pass.,  etc.,  Mut.  dence. —  Holloman  v.  Life  Ins.  Co.,  I  Woods 
Aid,  etc.,  Assoc.  v.   Robinson,  147  111.  138;     (U.  S.)  674. 

Spencer  v.  Citizens'  Mut.  L.  Ins.  Assoc.,  (N.  Under  statute  in  Iowa  a  similar  rule  has 
Y.  Super.  Ct.  Gen.  T.)  3  Misc.  (N.  Y.)  458;  been  applied.  Weimer  v.  Economic  L.  Assoc., 
National  L.  Assoc.  v.  Sturtevant,  78  Hun  (N.  108  Iowa  451;  Stewart  v.  Equitable  Mut.  L. 
Y.)  573;  Wells  v.  Metropolitan  L.  Ins.  Co.,  19  Assoc.,  no  Iowa  528;  Nelson  v.  Nederland  L. 
N.  Y.  App.  Div.  18;  Boland  v.  Industrial  Ben.      Ins.  Co.,  no  Iowa  600. 

Assoc.,  74  Hun  (N.  Y.)  385;  Redmond  v.  In-  6.  See  the  title  Privileged  Communications. 
dustrial  Ben.  Assoc.,  78  Hun  (N.  Y.)  104,  7.  Manhattan  L.  Ins.  Co.  v.  Francisco,  17 
affirmed  150  N.  Y.  167;  Boylan  v.  Prudential  Wall.  (U.  S.)672;  Flynn  v.  Massachusetts  Ben. 
Ins.  Co.,  (Supm.  Ct.  App.  T.)  18  Misc.  (N.  Y.)  Assoc.,  152  Mass.  288;  O'Hara  v.  United 
444;  Howard  v.  Metropolitan  L.  Ins.  Co.,  Brethren  Mut.  Aid  Soc,  134  Pa.  St.  417. 
(Supm.  Ct.  App.  T.)  18  Misc.  (N.  Y.)  74.  8.  Physician's  Prescription. —  Plumb  v.  Penn 

3.  See  Mutual  L.  Ins.  Co.  v.  Newton,  22      Mut  L.  Ins.  Co.,  108  Mich.  94. 

Wall.  (U.  S.)  32;  Neill  v.  American  Popular  L.  9.  Entries  Made  in  the  Records  of  a  Medical  In- 
Ins.  Co.,  42  N.  Y.  Super.  Ct.  259.  stitution.  —  Metropolitan  L.  Ins.  Co.  v.  Mitch- 

4.  Physician's  Certificate  to  Board  of  Health     ell,  175  111.  322. 
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Statements  of  Physician  Communicated  to  Insured.  —  The  statements  of  a  physician 
in  respect  to  a  disease  with  which  a  sister  was  afflicted,  if  communicated  to 
the  insured  are  competent  solely  as  bearing  upon  the  good  faith  of  the  insured 
in  making  answers  to  questions  in  the  application  concerning  the  health  of  his 
sister,  and  are  not  competent  in  his  favor  upon  the  question  as  to  the  nature 
of  her  disease.1 

Expert  Testimony  — -  As  to  Nature  of  Specific  Disease.  —  As  bearing  upon  the  question 
of  the  truth  of  statements  made  in  the  application  as  to  the  health  of  the 
insured,  it  has  been  held  that  expert  testimony  may  be  given  of  the  nature  of 
the  disease  of  which  the  insured  was  by  other  evidence  shown  to  have  died, 
as  that  the  disease  was  one  which  resulted  from  conditions  of  long  standing 
and  not  from  any  sudden  cause.2 

Opinion  Based  on  Conjecture  Not  Admissible.  —  The  opinion  of  a  physician  to  be 
admissible  must  be  based  on  facts  and  not  on  conjecture  simply,  and  hence 
where  a  physician,  after  describing  certain  symptoms  of  disease  which  he  saw 
in  a  casual  acquaintance  with  the  insured,  testified  that  he  got  an  impression 
sufficient  to  satisfy  his  own  mind,  but  not  enough  to  base  a  medical  opinion 
upon,  his  statement  as  to  the  impression  thus  made  was  excluded  from 
evidence.3 

Opinion  Not  on  Matter  of  Medical  Science.  —  And  it  has  been  held  that  when  the 
insured  has  made  certain  statements  in  his  application  of  facts  bearing  upon 
the  condition  of  his  health,  it  is  not  competent  for  the  medical  examiner  to 
testify  as  to  whether  if  he  had  known  of  the  falsity  of  the  statements  he  would 
have  considered  the  life  of  the  insured  a  good  risk,  since  this  is  not  an  opinion 
on  a  matter  of  science  connected  with  his  profession,  but  is  a  mere  expression 
of  his  views  as  to  the  manner  in  which  the  company  would  act  if  certain  speci- 
fied facts  existed.4 

/.  Testimony  of  Nonexpert.  —  It  is  not  competent  for  the  company, 
for  the  purpose  of  showing  the  falsity  of  statements  made  by  the  insured  in 
the  application,  to  prove  by  an  inexpert  witness  that  the  insured  was  afflicted 
with  a  specific  disease,  as  asthma.5  But  where  the  testimony  refers  not  to 
the  disease  of  the  insured,  but  to  one  of  its  symptoms,  which  is  visible  to  the 
inexpert  eye,  it  is  admissible.  Thus  it  has  been  held  that  a  nonexpert  may 
testify  to  the  question  as  to  whether  the  insured  was  afflicted  with  shortness 
of  breath.6 

g.  Application  to  Other  Company.  —  It  has  been  held  that  applica- 
tions made  by  the  insured  to  other  companies  to  procure  insurance  are  not 
admissible  in  evidence  as  constituting  admissions  against  the  insured,  unless 
it  is  first  shown  by  competent  testimony  that  the  answers  which  purport  to 
have  been  given  by  the  insured  were  in  fact  made  by  him,  but  that  upon  such 
proof  being  made,  the  applications  may  be  received  as  part  of  such  state- 
ments.7 Similar  false  answers  on  application  for  other  insurance  are  admissi- 
ble to  show  that  a  false  answer  was  made  in  bad  faith,  though  such  other 
answers  were  given  after  the  application  for  the  particular  insurance  in 
question.8 

h.  Application  for  Naturalization.  —  So  it  has  been  held  that  an 

1.  Statements  of  Physician  Communicated  to  In-  27  N.  Y.  282,  84  Am.  Dec.  280;  Higbie  v. 
eured.  —  Keefe  v.  Catholic  Mut.  Ben.  Assoc.,  Guardian  Mut.  L.  Ins.  Co.,  53  N.  Y.  603. 
37  N.  Y.  Ap.  Div.  276.  Compare  Valton  v.  National  Loan  Fund  L. 

2.  Expert  Testimony  as  to  Nature  of  a  Specific  Assur.  Soc,  4  Abb.  App.  Dec.  (N.  Y.)  437. 
Disease.  —  Edington  v.  .(Etna  L.  Ins.  Co.,  77  N.  5.  Testimony  of  Nonexpert.  —  United  Brethren 
Y.  564.    See  also  Albert  v.  Mutual  L.  Ins.  Co.,  Mut.  Aid  Soc.  v.  O'Hara,  120  Pa.  St.  256. 

122  N.  Car.  92.  6.  United  Brethren  Mut.  Aid.  Soc.  v.  O'Hara, 

3.  Higbie  v.  Guardian  Mut.  L.  Ins.  Co.,  53      120  Pa.  Si.  256. 

N.  Y.  603.  7.  Admissibility  of  Application  to  Other  Com- 

4.  Opinion  Not  on  a  Matter  of  Medical  Science.  pany.  —  Trudden  v.  Metropolitan  L.  Ins.  Co., 
— Northwestern  Benev.,  etc.,  Assoc.  v.  Hall,  118      50  N  Y.  App.  Div.  473. 

111.  169;  Rawls  v,  American  Mut.  L.  Ins.  Co.,        8.  See  the  title  Insurance,  vol.  16,  p.  960. 
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application  for  naturalization  duly  signed,  taken  from  the  court  records,  is 
admissible  in  evidence  to  show  that  the  insured  misrepresented  his  age  in  his 
application  for  insurance,  where  there  is  evidence  tending  to  show  that  the 
insured  was  the  person  named  in  the  naturalization  papers.1 

1.  Application  for  Pension.  —  An  application  of  an  ex-scldier  for  a 
pension,  in  which  statements  are  made  as  to.  the  condition  of  the  applicant's 
health,  is  admissible  in  evidence  to  show  the  falsity  of  statements  as  to  the 
condition  of  his  health  made  in  his  application  for  life  insurance,  but  such  evi- 
dence is  not  conclusive,  and  it  is  for  the  jury  to  determine  from  all  the  evidence 
which  of  the  statements  are  true.2 

2.  Of  Death  of  the  Insured  —  a.  Of  the  Fact  of  Death.  —  The  death  of 
the  insured  is,  of  course,  a  fact  to  be  established  by  evidence  like  any  other 
fact,  and  need  not  be  proved  by  any  more  conclusive  or  peculiar  evidence 
than  any  other  fact  material  to  a  recovery  in  a  civil  action.  If  the  testimony 
satisfies  the  court  or  jury  passing  on  the  facts,  and  is  reasonably  sufficient  and 
compels  belief,  a  finding  of  the  fact  of  death  is  justified.3 

Proof  by  Circumstantial  Evidence.  —  Direct  evidence  of  death  is  not  essential,  but 
the  fact  of  death  like  many  other  facts  may  be  established  by  circumstantial 
evidence.  Thus  where  the  insured  disappears  and  is  not  again  seen  or  heard 
from,  and  the  circumstances  indicate  that  he  has  died,  a  jury  may  find  that 
such  is  the  fact.4  But  circumstantial  evidence  to  be  admissible  in  such  case 
must  be  so  closely  related  to  the  fact  to  be  proved  that  this  fact  may  be  imme- 
diately and  directly  inferred  therefrom.5 

b.  Of  the  Cause  of  Death.  — Proofs  of  Death  furnished  by  the  beneficiary 
to  the  insurer  are  admissible  against  the  beneficiary  and  in  favor  of  the  insurer 
as  prima  facie  evidence  of  the  facts  stated  therein  as  to  the  manner  or  cause 
of  the  death  of  the  insured.0  Thus  a  physician's  certificate  furnished  with  the 
proofs  of  death  is  competent  though  not  conclusive  evidence  in  this  connec- 
tion, especially  when  taken  together  with  the  oral  testimony  of  the  physician 
on  the  trial.7 

5.  Supreme  Council,  etc.,  v.  Boyle,  10  Ind. 
App.  301. 

As  to  the  admissibility  of  particular  evidence 
see  generally  the  cases  cited  in  the  note  imme- 
diately preceding.  See  also  the  title  Presump- 
tions. 

6.  Proofs  of  Death  Admissible.  —  Mutual  L. 
Ins.  Co.  v.  Newton,  22  Wall.  (U.  S.)  32;  Cluff 
v.  Mutual  Ben.  L.  Ins.  Co.,  99  Mass.  317; 
Hannat'.  Connecticut  Mut.  L.  Ins.  Co.,  150N.  Y. 
526.  See  also  the  title  Insurance,  vol.  16,  p.  968. 

Where  a  Policy  Simply  Requires  Proofs  of  Death 
lo  be  furnished,  any  statements  made  in  the 
proofs  as  to  the  manner  of  death  may  be  ex- 
plained or  contradicted  on  the  trial.  Beckett 
v.  Northwestern  Masonic  Aid  Assoc.,  67  Minn. 
298.  See  also  Goldschmidt  v.  Mutual  L.  Ins. 
Co.,  102  N.  Y.  486. 

7.  Physician's  Certificate  of  Death.  —  Davey  v. 
^Etna  L.  Ins.  Co.,  38  Fed.  Rep.  650;  .(Etna  L. 
Ins.  Co.  v.  Ward,  140  U.  S.  76. 

A  physician's  certificate  stating  a  cause  of 
death  which  would  render  the  policy  void,  fur- 
nished with  the  proofs  of  death  by  the  guardian 
of  an  infant  beneficiary,  where  proofs  of  the 
cause  of  death  were  not  required,  is  not  com- 
petent evidence  as  against  the  beneficiary  as 
an  admission,  though  it  would  be  otherwise 
where  such  certificate  was  furnished  for  himself 
by  a  person  not  under  legal  incapacity.  Buffalo 
Loan  Trust,  etc.,  Aid  Assoc.  v.  Knights  Tem- 
plar, etc.,  Mut.  Aid  Assoc.,  126  N.  Y.  450,  22 
Am.  St.  Rep.  839. 
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1.  Dolan  v.  Mutual  Reserve  Fund  L.  Assoc., 
173  Mass.  197. 

2.  Admissibility  of  Application  for  Pension.  — 

New  Home  L.  Assoc.  v.  Owen,  39  111.  App. 
413- 

3.  John  Hancock  Mut.  L.  Ins.  Co.  v.  Moore, 
34  Mich.  43. 

4.  Death  Inferred  from  Fact  of  Disappearance.  — 

Travelers'  Ins.  Co.  v.  Sheppard,  85  Ga.  751; 
Supreme  Council,  etc.,  v.  Boyle,  10  Ind.  App. 
301;  Tisdale  v.  Connecticut  Mut.  L.  Ins.  Co., 
26  Iowa  170,  96  Am.  Dec.  136,  28  Iowa  12; 
John  Hancock  Mut.  L.  Ins.  Co.  v.  Moore,  34 
Mich.  43. 

The  Sudden  Disappearance  and  the  failure  after 
search  to  discover  any  traces  of  a  man  who,  if 
living,  could  not  easily  have  gone  unnoticed, 
and  who  was  in  such  physical  and  mental  con- 
dition as  to  excite  the  anxiety  of  his  friends, 
cannot  be  said  to  afford  no  evidence  tending 
to  prove  his  death,  or  to  authorize  an  instruc- 
tion to  the  jury  to  that  effect.  John  Hancock 
Mut.  L.  Ins.  Co.  v.  Moore,  34  Mich.  41. 

Stipulation  for  Direct  and  Affirmative  Proof.  — 
Notwithstanding  a  stipulation  in  the  policy 
that  the  preliminary  proof  of  death,  etc.,  to  be 
furnished,  shall  be  "  direct  and  affirmative 
proof,"  any  proof  that  ought  to  be  satisfactory 
will  suffice,  alihough  it  may  involve  inference 
of  the  main  fact  from  other  facts  and  therefore 
be  properly  denominated  circumstantial  rather 
than  direct  evidence.  Travelers'  Ins.  Co.  •$. 
Sheppard,  85  Ga.  751. 
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Definition!). 


The  Verdict  of  a  Coroner's  Jury  that  the  insured  killed  himself  while  temporarily 
insane  is  competent  evidence  in  favor  of  or  against  the  insurer  in  an  action  on 
the  policy.1 

Records  of  the  Board  of  Health  and  the  certificate  of  the  physician  attending  the 
insured  at  the  time  of  his  death,  kept  and  filed  under  local  statutes  and  ordi- 
nances and  not  constituting  public  records,  are  not  competent  evidence  for 
the  insurer  as  to  the  cause  of  the  death.2 


LIFE  TABLES.  —  See  the  title  MORTALITY  TABLES. 

LIGAN.  (See  also  Flotsam,  vol.  13,  p.  724;  Jetsam,  vol.  17,  p.  609;  and 
the  title  Wreck.)  —  A  wreck  consisting  of  goods  sunk  in  the  sea,  but  tied  to 
a  cork  or  buoy  in  order  that  they  maybe  found  again.3  The  cargo  of  a  vessel 
sunk  in  forty  feet  of  water  and  abandoned  is  not  ligan,  "  because  the  very 
definition  of  the  word,  from  the  Latin  ligo,  '  to  bind,'  indicates  that  it  must  be 
buoyed."  4 

LIGEANCE.  —  Another  name  for  allegiance.5 
LIGHT.  —  See  note  6. 


1.  Verdict  of  Coroner's  Jury.  —  U.  S.  Life  Ins. 
Co.  v.  Vocke,  129  111.  557;  Grand  Lodge,  etc., 
v.  Wieting,  108  III.  408,  61  Am.  St.  Rep.  123, 
affirming  68  111.  App.  1 25.  But  see  Gold- 
schmidt  v.  Mutual  L.  Ins.  Co.,  102  N.  Y. 
486. 

2.  Buffalo  Loan  Trust,  etc..  Aid  Assoc.  v. 
Knights  Templar,  etc.,  Mut.  Aid  Assoc.,  126 
N.  Y.  450,  22  Am.  St.  Rep.  839. 

3.  Ligan.  —  Rap.  &  Law.  L.  Diet.  See  also 
The  Gas  Float  Whitton  No.  2,  (1896)  P.  51; 
Constable's  Case,  5  Coke  \oba. 

4.  Murphy  v.  Dunham,  38  Fed.  Rep.  509, 

5.  Ligeance.  —  See  Allegiance,  vol.  2,  p.  148. 
And  see  In  re  Stepney  Election  Petition,  17 
Q.  B.  D.  62. 

6.  Insurance  Policy.  (See  also  the  title  Fire 
Insurance,  vol.  13,  p.  86.)  —  A  policy  of  in- 
surance provided  that  the  policy  should  be 
void  if  the  insured  kept  certain  explosives 
upon  the  premises,  but  excepted  kerosene  or 
like  oils  when  used  for  lights.  It  was  held 
that  the  words  "  for  lights  "  were  clearly  re- 
stricted in  meaning  to  lighting  the  insured 
premises  only.  Gunther  v.  Liverpool,  etc., 
Ins.  Co.,  134  U.  S.  110. 


Light  —  Natural  Gas.  —  See  Saltsburg  Gas 
Co.  v.  Saltsburg,  138  Pa.  St.  258. 

Light  Cart. —  In  Morton  v.  Freeman,  26  J. 
P.  215,  it  was  held  that  an  ordinary  farmer's 
cart,  without  springs,  if  driven  with  reins,  was 
a  light  cart. 

Light  Laden.  —  A  chatter-party  of  a  steamer 
for  the  fruit  trade  guaranteed  that  she  should 
make  an  average  speed  under  steam  of  not 
less  than  eleven  knots  per  hour,  fruit  or  light 
laden,  in  moderate  weather.  In  construing 
this  charter  the  court  said:  "  The  inharmoni- 
ous testimony  of  experts  in  regard  to  their 
definition  of  the  term  '  light  laden  '  proved  thaf 
it  had  no  settled  meaning,  but  that  its  mean- 
ing is  to  be  determined  from  the  context,  or 
by  the  circumstances  under  which  it  is  used. 
This  being  true,  we  agree  with  the  district 
judge  that  its  meaning  in  the  charter-party 
is  '  that  the  ship  shall  make  eleven  knots 
laden  with  a  fruit  cargo,  or  with  its  equiva- 
lent, i.  e.,  when  as  light  laden  as  with  a  fruit 
cargo,  or  one  not  more  cumbersome,  nor  more 
unfavorable  for  speed.'  "  The  Ceres,  (C.  C. 
A.)  72  Fed.  Rep.  938,  affirming  61  Fed.  Rep. 
701. 
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2.  From  Streets  and  Highivays,  120. 

3.  Right  to  View  or  Prospect,  121. 

4.  Right  to  Privacy  from  Overlooking  Windows,  121. 

5.  Right  to  Access  of  Air  by  Undefined  Channel,  122. 
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V.  Actions  for  Obstruction  of  Light  and  Air,  122. 

1.  In  General,  122. 

2.  Who  May  Sue,  123. 

3.  Action  at  Law,  123. 

4.  Suit  in  Equity,  124. 

5.  Evidence,  126. 

6.  Damages,  126. 

VI.  Loss  or  Extinguishment  of  Easement,  127. 

1.  In  General,  127. 

2.  By  Release,  127. 

3.  By  Merger  of  Estates,  127. 

4.  Abandonment,  127. 

5.  Effect  of  Alteration  of  Building,  128. 

CROSS-REFERENCES. 

i^r  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  EASEMENTS,  vol.  10,  p.  397;  ELE- 
VATED RAILROADS,  vol.  10,  p.  896;  EMINENT  DOMAIN,  vol.  10, 
p.  1043;  FENCES,  vol.  12,  p.  1035;  INJUNCTIONS,  vol.  16,  p.  337 ; 
NUISANCES;  PRESCRIPTION. 

I.  General  Doctrine  as  to  Property  in  Light  and  Air.  —  In  the  nature 

of  things  there  can  be  no  absolute  property  in  light  and  air.  These  elements 
exist  everywhere  and  are  free  to  all,  and  they  cannot  be  the  subject  of  owner- 
ship beyond  the  moment  of  actual  occupancy.1  But  the  right  to  an  uninter- 
rupted access  of  light  and  air  to  one's  windows,  over  and  across  the  land  of 
another,  is  a  well-recognized  species  of  property,  constituting  an  easement  in 
favor  of  one  tenement,  known  as  the  dominant  tenement,  and  a  servitude  in 

1.  No  Absolute  Property  in  Light  and  Air.  —     19   Wend.  (N.  Y.)  309.     See   also  in  this 

Keiper  v.  Klein,  51  Ind.  316;  Stein  v.  Hauck,  connection  Embry  v.  Owen,  6  Exch.  353,  15 
56  Ind.  65,  26  Am.  Rep.  10;  Parker  v,  Foote,     Jur.  633. 

112  Volume  XIX. 


Acquisition  of  Right. 


LIGHT  AND  AIR. 


By  Grant. 


or  upon  the  other  or  servient  tenement.1  This  easement  is  usually  regarded 
as  an  incorporeal  hereditament,  and,  like  all  other  easements  upon  or  in  land, 
is  an  interest  in  land.3  An  easement  of  light  and  air  is  of  the  class  known 
as  negative  easements,  for  it  does  not  entitle  the  dominant  owner  to  make 
any  active  use  of  the  servient  tenement,  but  is  simply  a  right  to  restrict  the 
owner  of  such  tenement  in  the  enjoyment  of  his  own  land,  in  that  he  will  not 
be  permitted  to  build  thereon  so  as  to  cut  off  the  light  and  air  from  the  domi- 
nant tenement.* 

II.  Acquisition  of  Right  to  Light  and  Air  —  1.  In  General.  —  A  person 
who  builds  a  house  on  his  own  land,  having  windows  overlooking  the  land  cf 
another,  or  who  cuts  such  windows  in  walls  already  constructed,  does  not 
thereby  acquire  an  easement  of  light  and  air  for  such  windows  from  and  across 
the  adjoining  premises,  but  the  owner  of  the  adjoining  land  may  build  thereon 
as  he  may  think  fit,  notwithstanding  he  may  thereby  interfere  with  the  access 
of  light  and  air  to  the  windows  of  his  neighbor.4  The  right  to  such  an  ease- 
ment may,  however,  be  acquired  either  by  grant  or,  in  some  jurisdictions,  by 
prescription.5 

2.  By  Grant  —  a.  EXPRESS  Grant.  —  A  right  to  an  easement  of  light  and 
air  may  be  acquired  by  express  grant  or  contract,6  and  such  easement  may  be 


1.  The  Right  to  Light  and  Air  Is  Property,  and 

its  owner  is  entitled  to  its  preservation  and  en- 
joyment. Dunball  v.  Walters,  35  Beav.  566; 
Martin  v.  Headon,  L.  R.  2  Eq.  425;  Dill  v. 
Board  of  Education,  47  N.  J.  Eq.  421. 

A  riarht  to  light  and  air  belonging  to  the 
owner  of  ancient  lights  is  a  right  over  land  in 
the  sense  of  the  British  Elementary  Education 
Act  of  1870,  in  respect  to  the  acquisition  of 
rights  by  school  boards.  Clark  v.  School 
Board,  L.  R.  9  Ch.  120,  43  L.  J.  Ch.  42r,  29  L. 
T.  N.  S.  903,  22  VV.  R.  354. 

As  to  the  right  to  obstruct  ancient  lights  un- 
der the  Railway  Clearing  House  Extension  Act 
(37  Vict.,  c.  16),  see  Bedford  v.  Dawson,  L.  R. 
20  Eq.  353- 

2.  Right  to  Light  and  Air  Incorporeal  Heredit- 
ament.—  Tinker  v.  Forbes,  136  111.  221;  Ray 
v.  Sweeney.  14  Bush  (Ky.)  1,  2g  Am.  Rep.  388; 
Sweeney  v.  St.  John,  28  Hun  (N.  Y.)  634. 

3.  Nature  of  Easement  in  General.  —  See  the 
title  Easements,  vol.  10,  p.  405.  See  also 
Harbridge  v.  Warwick,  3  Exch.  552;  O'Neill  v. 
Breese,  (N.  Y.  Super.  Ct.  Eq.  T.)  3  Misc.  (N. 
Y.)  219. 

4.  No  Natural  Right  to  Light  and  Air  for  Win- 
dows.—  Ray  v.  Lynes,  10  Ala.  63;  Western 
Granite,  etc.,  Co.  r.  Knickerbocker,  103  Cal. 
in;  Ransom  v.  McAllister,  9  Ky.  L.  Rep.  495; 
Parle  v.  D'Arcy,  28  La.  Ann.  424.  See  also 
Penwarden  v.  Ching,  M.  &  M.  400,  22  E.  C.  L. 
340.  And  see  infra,  this  title,  Actions  for 
Obstruction  of  Light  and  Air  —  In  General. 

5.  See  the  next  following  divisions  of  this 
section. 

6.  Easement  of  Light  and  Air  Acquired  by  Ex- 
press Grant  —  England.  —  Leech  v.  Schweder, 
L.  R.  9  Ch.  463,  30  L.  T.  N.  S.  586,  43  L.  J.  Ch. 
487,  22  W.  R.633;  Swansborough  v.  Coventry, 
9  Bing.  305,  23  E.  C.  L.  286,  2  Moo.  &  S.  362. 
See  also  Bridges  v.  Blanchard,  3  N.  &  M.  6gr, 
1  Ad.  &  El.  536,  28  E.  C.  L.  143;  Salaman  v. 
Glover,  L.  R.  20  Eq.  444,  44  L.  J.  Ch.  551,  32 
L.  T.  N.  S.  792,  23  W.  R.  722;  Bourke  v.  Alex- 
andra Hotel  Co.,  25  W.  R.  782. 

Illinois.  —  Keating  v.  Springer,  146  111.  481, 
37  Am.  St.  Rep.  175. 

19  C.  of  L.— 8  H3 


Massachusetts.  —  Oliver  v.  Pitman,  98  Mass. 
46;  Brooks  v.  Reynolds,  106  Mass.  31;  Salis- 
bury v.  Andrews,  128  Mass.  336;  Ladd  v.  Bos- 
ton, 151  Mass.  585,  21  Am.  St.  Rep.  481. 

New  Jersey.  —  Cooper  v.  Louanstein,  37  N. 
J.  Eq.  284. 

A7ew  York.  —  Lattimer  v.  Livermore,  72  N. 
Y.  174. 

Pennsylvania. —  Kingz/.  Large,  7  Phila.  (Pa.) 
282. 

It  should  be  noted  that  light  and  air  cannot, 
strictly  speaking,  be  the  subject  of  actual 
grant,  but  only  the  right  to  insist  upon  the 
nonobstruction  and  noninterruption  of  these 
elements  may  be  granted.  See  Moore  z/.  Raw- 
son,  3  B.  &  C.  332,  10  E.  C.  L.  99. 

An  Easement  of  Light  and  Air  May  Be  Created 
by  Words  of  Covenant  as  well  as  by  words  of 
grant.  Ladd  v.  Boston,  151  Mass.  585,  21  Am. 
St.  Rep.  481.  See  also  Rolason  v.  Levy,  17  L. 
T.  N.  S.  641. 

Mutual  Covenants.  —  The  owners  in  severalty 
of  two  adjoining  buildings  having  a  common 
skylight  may  by  mutual  covenants  each  secure 
an  easement  in  so  much  of  such  skylight  as  is 
situated  upon  the  lot  of  the  other,  which  ease- 
ment is  real  property.  Barr  v.  Lamaster,  48 
Neb.  114. 

Grant  of  Easement  in  Leased  Promises.  —  Where 
a  lessor  granted  a  lease  of  a  house  for  a  term 
of  years  with  the  right  to  light  coming  over  an 
adjoining  building,  which  the  lessor  held  for  a 
shorter  term,  and  at  the  expiration  of  such 
shorter  term  the  lessor  acquired  a  fee  in  the 
adjoining  house  and  proceeded  to  raise  the 
building  in  such  a  manner  as  to  interfere  with 
the  lights  of  the  demised  house —  these  lights 
not  being  ancient  lights  —  it  was  held  that  his 
lessee  could  not  enjoin  him  from  so  doing,  and 
that  the  lease  only  amounted  to  a  grant  of 
light  during  the  term  of  the  lessor  to  the  ad- 
joining property.  Booth  v.  Alcock,  L.  R.  8 
Ch.  663,  42  L.  J.  Ch.  557,  29  L.  T.  N.  S.  231, 
21  W.  R.  743. 

Constructive  Notice  of  Existence  of  Easement.  — 
The  mere  fact  that  there  aie  windows  in  a 
house  which  overlooks  adjoining  property  is 
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created  by  a  reservation  in  the  conveyance  of  the  servient  estate  in  favor  of 
the  grantor,  such  reservation  operating  as  a  grant  of  the  easement.1  An 
easement  of  light  and  air  being  an  interest  in  land  and  an  incorporeal  heredit- 
ament, it  can  be  created  only  by  grant,  or  by  prescription  which  presumes  a 
grant;  it  cannot  be  established  by  a  mere  parol  agreement.2  And  a  grant  of 
such  easement  must  contain  all  the  formal  requisites  of  a  grant,  and  must  be 
certain  and  definite  in  its  terms.3 

b.  IMPLIED  GRANT  —  Decisions  Not  Harmonious.  —  There  has  been  considerable 
conflict  of  authority  on  the  question  whether  a  right  to  light  and  air  may  pass 
by  implied  grant.  The  question  generally  arises  in  connection  with  a  convey- 
ance of  land  with  a  building  upon  it  having  windows  overlooking  adjoining 
land  belonging  to  the  grantor  and  retained  by  him  or  conveyed  to  another 
grantee. 

English  Doctrine.  —  In  England  the  prevailing  doctrine  is  that  a  conveyance 
of  the  building,  in  such  case,  passes  also  a  right  to  the  light  and  air,  and 
neither  the  grantor  nor  any  one  claiming  under  him  can  afterwards  build  upon 
the  adjoining  land  so  as  to  obstruct  or  interfere  with  the  enjoyment  of  this 
right.  This  is  upon  the  principle  that  no  man  can  derogate  from  his  own 
grant.4 

not  constructive  notice  to  the  purchaser  of  the 
adjoining  property  of  an  agreement  between 
the  former  owners  giving  a  right  to  the  access 
of  light  to  such  windows.  Allen  v.  Seckham, 
ii  Ch.  D.  790,  48  L.  J.  Ch.  611,  41  L.  T.  N.  S. 
260,  28  W.  R.  26. 

But  in  Miles  v.  Tobin,  17  L.  T.  N.  S.  432,  16 
W.  R.  465,  it  was  held  that  where  a  purchaser 
lakes  with  notice  of  adjoining  windows,  he  is 
thereby  put  upon  his  inquiry  as  to  whether 
they  are  privileged  or  not,  and  if  privileged,  it 
is  immaterial  whether  as  modern  windows  by 
grant  or  as  ancient  by  prescription. 

1.  Easement  Create  1  by  Reservation  in  Deed.  — 
Tinker  v.  Forbes,  136  111.  221;  Dyer  v.  San- 
ford,  9  Met.  (Mass.)  395.  43  Am.  Dec.  399; 
Hagerty  v.  Lee  45  N.  J.  Eq.  1.  To  the  same 
effect  see  Russell  v.  Walts,  10  App.  Cas.  590. 

A  Reservation  of  a  Right  of  Way,  with  no  ref- 
erence to  light  and  air,  does  not  confer  a  right 
to  the  unobstructed  access  of  these  elements 
from  such  right  of  way,  but  carries  only  such 
light  and  air  as  are  necessary  to  the  convenient 
enjoyment  of  the  right  of  way.  Atkins  v. 
Bordman,  2  Met.  (Mass.]  457,  37  Am.  Dec.  100; 
Gerrish  v.  Shattuck,  132  Mass.  235;  Burnham 
v.  Nevins,  144  Mass.  88;  Grafton  v.  Moir,  130 
N.  Y.  465,  27  Am.  St.  Rep.  533. 

2.  Easement  of  Light  and  Air  Not  Created  by 
Parol.  —  Tinker  v.  Forbes,  136  111.  221 ;  Sweeney 
v.  St.  John,  28  Hun  (N.  Y.)  634. 

Part  Performance  of  Parol  Agreement.  —  A  parol 
agreement  for  an  easement  of  light  and  air 
which  has  been  partly  performed  may  be  en- 
forced. McManus  v.  Cooke,  35  Ch.  D.  681,  56 
L.  J.  Ch.  662,  56  L.  T.  N.  S.  900,  35  W.  R.  754. 

A  Right  to  the  Uninterrupted  Enjoyment  of  Light 
and  Air  Cannot  Be  Based  on  a  Mere  Parol  License, 
such  license  being  revocable  at  the  pleasure  of 
the  licensor.  Sweeney  v.  St.  John,  28  Hun 
(N.  Y.)  634. 

As  to  prescriptive  rights  to  light  and  air,  see 
infra,  this  section.  By  Prescription. 

3.  Requisites  of  Grant.  —  Sweeney  v.  St.  John, 
28  Hun  (N.  Y.)  634. 

4.  Implied  Grant  of  Easement  of  Light  and  Air 
—  English  Rule.  —  Allen  v.  Taylor,  16  Ch.  D. 
355;  Myers  v.  Catterson,  43  Ch.  D.  470;  Wil- 


son v.  Queen's  Club,  (1891)  3  Ch.  522;  Broom- 
field  v.  Williams,  (1897)  ]  Ch.  602,  66  L.  J.  Ch. 
305,  76  L.  T.  N.  S.  243;  Swansborough  v.  Cov- 
entry, 9  Bing.  305,  23  E.  C.  L.  286,  2  Moo.  & 
S.  362;  Coutts  v.  Gorham,  M.  &  M.  396,  22  E. 
C.  L.  338;  Riviere  v.  Bower,  R.  &  M.  24; 
Bailey  v.  Icke,  64  L.  T.  N.  S.  789;  Glase  v. 
Harding,  27  L.  J.  Exch.  287;  Compton  v.  Rich- 
ards, 1  Price  27;  Birmingham,  etc..  Banking 
Co.  v.  Ross,  38  Ch.  D.  295,  59  L.  T.  N.  S.  609, 
57  L.  J.  Ch.  601;  Palmer  v.  Fletcher,  1  Lev. 
122;  Cox  v.  Matthews,  1  Vent.  237;  Rosewell 
v.  Pryor,  6  Mod.  116;  Warner  v.  M'Bryde,  36 
L.  T.  N.  S.  360;  Robinson  v.  Grave,  27  L.  T. 
N.  S.  648,  21  W.  R.  223,  affirmed  29  L.  T.  N.  S. 
7,  21  W.  R.  569.  See  also  Davies  v.  Marshall, 
1  Drew.  &  Sm.  557,  7  Jur.  N.  S.  720;  Leech  v. 
Schweder,  L.  R.  9  Ch.  463;  Beddington  v. 
Allee,  35  Ch.  D.  317,  56  L.  T.  N.  S.  514,  35  W. 
R.  799. 

Devise  of  Adjoining  Estates.  —  The  doctrine  of 

im  plied  grants  applies  to  devises  by  will  of  two 
adjoining  estates  as  well  as  to  contemporane- 
ous grants  by  deed.  Phillips  v.  Low,  (1892)  1 
Ch.  47,  61  L.  J.  Ch.  44,  65  L.  T.  N.  S.  552. 

Grant  of  Leased  Premises.  —  Where  the  owner 
of  two  different  tenements  grants  them  at  the 
same  time  to  different  persons,  the  implication 
of  a  grant  of  an  easement  of  light  is  not  pre- 
vented by  the  fact  that  the  dominant  tenement, 
at  the  time  of  the  alienation,  is  in  lease  and 
consequently  not  in  the  possession  of  the 
grantor.  Barnes  v.  Loach,  4  Q.  B.  D.  494,  48 
L.  J.  Q  B.  756,  41  L.  T.  N.  S.  278,  28  W.  R.  32. 

Vertical  Column  of  Air  over  Projecting  Room.  — 
Where  the  owner  of  two  contiguous  houses 
sold  one  of  them,  and  one  of  the  rooms  of  the 
house  retained  bv  him  projected  over  the  site 
of,  and  was  supported  by,  the  other  house,  it 
was  held  that  the  vertical  column  of  air  over 
so  much  of  the  room  as  overhung  the  site  of 
the  house  sold  belonged  to  the  vendee.  Cor- 
belt  v.  Hill,  L.  R.  9  Eq.  671,  39  L.  J.  Ch.  547, 
22  L.  T.  N.  S.  263. 

Right  to  Extraordinary  Amount  of  Light.  — 
Where  the  owner  of  land  grants  a  part  of  it 
with  a  house  upon  it,  which  is  to  be  used  for 
business  purposes,  the  intention  to  be  imputed 
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United  States  Doctrine.  —  The  English  doctrine  has  been  recognized  or  adopted 
to  a  limited  extent  in  the  United  States,  especially  in  early  cases ; 1  but  by  the 
weight  of  authority  it  is  held  that  no  right  of  this  character  can  be  acquired 
without  an  express  grant  or  contract,  and  a  conveyance  of  land  with  a  build- 
ing thereon,  with  all  its  appurtenances  and  privileges,  will  not,  without  express 
words  so  providing,  pass  to  the  grantee  an  easement  of  light  and  air  over  other 
land  of  the  grantor.3 

Easement  of  Necessity.  —  Some  of  the  courts  recognize  a  limitation  of  this  rule 
where  the  right  to  light  and  air  from  and  across  the  adjoining  land  is  necessary 
to  a  reasonable  enjoyment  of  the  property  conveyed.  In  such  case  a  grant  of 
an  easement  of  light  and  air  will  be  implied  to  the  extent  of  such  necessity;3 
but  the  implied  grant  in  such  case  will  be  sustained  only  in  cases  of  real  and 
obvious  necessity,  and  will  be  denied  where  it  appears  that  the  owner  of  the 
dominant  estate  can,  at  a  reasonable  cost  and  expenditure,  have  or  substitute 
other  lights  to  his  building,  so  as  to  secure  to  himself  the  reasonable  enjoy- 
ment thereof.4 


to  the  parties,  in  the  absence  of  a  special  con- 
tract, is  that  the  house  is  to  be  granted  wilh 
light  sufficient  for  all  ordinary  purposes  of 
business  in  the  locality,  and  not  such  as  may 
be  requisite  for  a  special  purpose  not  shown 
to  have  been  contemplated  by  the  parties  at 
the  time.  Corbeit  v.  Jonas,  (1892)  3  Ch.  137, 
62  L.  J.  Ch.  43,  3  Reports  25,  67  L.  T.  N.  S. 
igi.  See  also  Birmingham,  etc.,  Banking  Co. 
v.  Ross,  38  Ch.  D.  295.  And  see  infra,  this 
title,  Extent  of  Right. 

Burden  of  Proof.  —  The  grantee  of  a  house  has 
a  prima  facie  right  to  light  as  against  his 
grantor,  and  the  burden  of  showing  thai  that 
right  is  limited  or  restricted  lies  on  the  grantor. 
Broomfield  v.  Williams,  (1897)  1  Ch.  602,  66  L. 
J.  Ch.  305,  76  L.  T.  N.  S.  243,  45  W.  R.  469. 

1.  American  Decisions  Adopting  English  Rule. 

—  Cherry  v.  Stein,  11  Md.  1 ;  Janes  v.  Jenkins, 
34  Md.  1,  6  Am.  Rep.  300;  Robeson  v.  Pitten- 
ger,  2  N.  J.  Eq.  57,  32  Am.  Dec.  412;  Sutphen 
v.  Therkelson,  38  N.  J.  Eq.  318. 

In  Louisiana,  under  the  provisions  of  the 
Civil  Code  respecting  continuous  and  apparent 
servitudes  (now  Rev.  Civ.  Code  1901,  arts.  767, 
769),  a  sale  of  one  of  two  estates  by  the  owner 
of  both  passes  with  the  estate  sold  an  easement 
of  light  and  air  over  the  other  estate.  Durel 
v.  Boisbanc,  1  La.  Ann  407;  Lavillebeuvre  v. 
Cosgrove,  13  La.  Ann.  323;  Cleris  v.  Tieman, 
15  La.  Ann.  316;  Taylor  v  Boulware,  35  La. 
Ann.  469.  Article  769  does  not  apply  10  win- 
dows in  common  walls.  Fisk  v,  Haber,  7  La. 
Ann.  652;  Lavergne  v.  Lacoste,  26  La.  Ann. 
507. 

Obstructing  Shutters  Opening  over  Servient  Ten- 
ement. —  Where  the  house  of  one  of  two  lot- 
owners  claiming  under  a  common  grantor 
was  built  up  to  his  lot  line,  so  that  the  shutters 
of  his  windows  opened  over  the  lot  of  his  neigh- 
bor, ii  was  held  that  the  latter  could  not  build 
upon  his  own  lot  so  as  to  close  his  neighbor's 
windows  and  prevent  the  opening  of  the  shut- 
ters. Havens  v.  Klein,  (C.  PI.  Spec.  T.)  51 
How.  Pr.  (N.  Y.)  82,  49  How.  Pr.  (N.  Y.)  95. 

2.  Ordinarily  No  Implied  Grant  of  Easement  of 
Light  and  Air  —  United  States  Rule  —  Connecticut. 

—  Robinson  v.  Clapp,  65  Conn.  365. 
Georgia.  — Turner  v.  Thompson,  58  Ga.  268, 

24  Am.  Rep.  497. 

Illinois.  —  Keating  v.  Springer,  146  111.  481, 
37  Am.  St.  Rep.  175. 


Indiana.  —  Keiper  v.  Klein,  51  Ind.  316. 
Iowa.  —  Morrison  v.  Marquardt,  24  Iowa  35, 
92  Am.  Dec.  444. 

Kentucky.  —  Ray  v.  Sweeney,  14  Bush  (Ky.) 
1,  29  Am.  Rep.  388. 

Massachusetts.  —  Collier  v.  Pierce,  7  Gray 
(Mass.)  18,  66  Am.  Dec.  453;  Randall  v.  Sand- 
erson, in  Mass.  114;  Keats  v.  Hugo,  113 
Mass.  204,  15  Am.  Rep.  80.  See  also  Paine  v. 
Boston,  4  Allen  (Mass.)  168.  But  see  contra  the 
earlier  cases  of  Story  v.  Odin,  12  Mass.  157,  7 
Am.  Dec.  46,  and  U.  S.  v.  Appleton,  1  Sumn. 
(U.  S.)  492.  These  two  cases,  so  far  as  they 
purport  to  accept  the  English  doctrine,  were 
disapproved  in  Keats  v.  Hugo,  115  Mass.  204, 
15  Am.  Rep.  80. 

New  York.  —  Shipman  v.  Beers,  (Supm.  Ct.) 
2  Abb.  N.  Cas.  (N.  Y.)  435;  Myers  v.  Gemmel, 
10  Barb.  (N.  Y.)  537.  See  also  Doyle  v.  Lord, 
64  N.  Y.  432,  21  Am.  Rep.  629.  But  see  contra 
Havens  v.  Klein,  (C.  PI.  Spec.  T.)  51  How.  Pr. 
(N.  Y.)  82,  following  Lampman  v.  Milks,  21  N. 
Y.  505,  which  case,  however,  was  disapproved 
in  Shipman  v.  Beers,  (Supm.  Ct.)  2  Abb.  N. 
Cas.  (N.  Y.)  435- 

Ohio.  —  Mullen  v.  Strieker,  19  Ohio  St.  135, 
2  Am.  Rep.  37g. 

Pennsylvania.  —  Rennyson's  Appeal,  94  Pa. 
St.  147,  39  Am.  Rep.  777.  And  see  Maynard 
v.  Esher,  17  Pa.  St.  222. 

West  Virginia.  —  Powell  v.  Sims,  5  W.  Va. 
1,  13  Am.  Rep.  629. 

A  contract  for  ihe  privilege  of  lighl  and  air 
over  the  ground  of  another  cannot  be  implied, 
on  a  sale  of  a  house  and  lot,  from  the  character 
of  the  improvements  on  the  lot  sold  and  the 
adjoining  lots.  Haverstick  v.  Sipe,  33  Pa.  St. 
368;  Morrison  v.  Marquardi,  24  Iowa  35,  92 
Am.  Dec.  444. 

3.  Implied  Grant  of  Easement  When  Necessary 
to  Enjoyment  of  Estate  Conveyed.  —  Turner  v. 
Thompson,  58  Ga.  268,  24  Am.  Rep.  497;  Ren- 
nyson's Appeal,  94  Pa.  St.  147,  39  Am,  Rep. 
777;  Donnelly  v.  Krosskop,  19  W.  N.  C.  (Pa.) 
558;  Powell  v.  Sims,  5  W.  Va.  I,  13  Am.  Rep. 
629.  See  also  Morrison  v.  King,  62  111.  30; 
White  v.  Bradley,  66  Me.  254. 

Grant  Implied  from  Necessity  on  Severance  of 
Property  by  Cotenants.  —  Greer  v.  Van  Meter, 
54  N.  J.  Eq.  270. 

4.  Mu3t  Be  Real  and  Obvious  Necessity.  —  Rob- 
inson  v.   Clapp,  65  Conn.  365;    Turner  v. 
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Rule  Applicable  as  Between  Landlord  and  Tenant.  —  The  general  rule  applies  not  Only 
where  the  owner  of  two  adjoining  pieces  of  property  sells  one  of  them,  but 
also  in  the  case  of  a  lease,  and  a  landlord  owning  land  adjoining  the  demised 
premises  has  a  right  to  build  on  such  land,  though  he  may  thereby  obstruct 
and  darken  the  windows  in  the  tenement  demised,  such  an  act  not  being  in 
derogation  of  his  own  grant.1 

Where  an  Easement  of  Light  and  Air  Is  Appurtenant  to  the  Property  Conveyed,  a  convey- 
ance of  the  property  will  carry  with  it  such  easement,  whether  mentioned  in 
the  deed  or  not  mentioned.2  Thus,  where  the  owner  of  a  lot  abutting  on  a 
street,  who  also  owns  the  fee  of  the  street,  sells  the  lot  by  a  deed  referring  to 
the  street,  an  easement  of  light  and  air  over  the  street  passes  as  an  appurte- 
nance to  the  land  conveyed.3 

No  Implied  Reservation  of  Easement  in  Favor  of  Grantor.  —  It  is  held  in  both  England 
and  the  United  States  that  upon  a  conveyance  of  a  piece  of  ground,  the 
grantor  reserving  a  house  adjoining,  there  is  no  implied  reservation  of  a  right 
to  light  and  air  in  favor  of  the  grantor.4 

3.  By  Prescription  —  a.  English  Doctrine  —  Ancient  Lights,  —  From 
a  very  early  date  it  has  been  held  in  England  that  a  prescriptive  right  to  an 
easement  of  light  and  air  for  windows  may  be  acquired  by  uninterrupted 
enjoyment  for  twenty  years  or  more,  and  that  an  action  may  be  maintained 
for  any  interference  with  such  right.5 


Thompson,  58  Ga.  268,  24  Am.  Rep.  497;  Ren- 
nyson's  Appeal,  94  Pa.  St.  147,  39  Am.  Rep. 
777;  Powell  v.  Sims,  5  W.  Va.  1,  13  Am. 
Rep.  629. 

1.  Obstruction  of  Light  by  Landlord.  —  Keating 
v.  Springer,  146  111.  481,  37  Am,  St.  Rep.  175; 
Myeis  v.  Gemmel,  10  Birb.  (N.  Y.)  537;  Palmer 
■v.  Wetmore,  2  Sandf.  (N.  Y.)  316. 

Building  on  Demised  Premises.  —  But  the  erec- 
tion by  the  landlord  of  a  building  on  a  portion 
of  the  land  covered  by  the  lease,  without  the 
consent  of  the  lessee,  rendering  the  leased 
building  unfit  for  use  by  cutting  off  light  and 
air,  amounts  to  an  eviction  of  the  lessee. 
Royce  v.  Guggenheim,  106  Mass.  201.  See 
also  Doyle  v.  Lord,  64  N.  Y.  432,  21  Am.  Rep. 
629,  and  see  generally  the  title  Eviction,  vol. 
11,  P-  457- 

No  Implied  Warranty  by  Lessor  Against  Obstruc- 
tion of  Light  by  Stranger  Owning  Adjoining  Land. 

—  Johnson  v.  Oppenheim,  (N.  Y.  Super.  Ct. 
Gen.  T.)  12  Abb.  Pr.  N.  S.  (N.  Y.)  449,  ^5  N. 
Y.  280;  Hilliard  v.  New  York,  etc.,  Gas  Coal 
Co.,  41  Ohio  St.  662,  52  Am.  Rep.  99;  Hazlett 
v.  Powell  30  Pa.  Si.  293. 

2.  Conveyance  of  Premises  Passes  Appurtenant 
Easement  of  Light  and  Air. — Robson  v.  Edwards, 
(1893)  2  Ch.  146,  62  L.  J.  Ch.  378,  68  L.  T.  N. 
S.  195,  41  W.  R.  569;  Morrison  v.  King,  62  III. 
30;  Tinker  v.  Forbes,  136  111.  221;  Spies  v. 
Damm,  (N.  Y.  Super.  Ct.  Spec.  T.)  54  How. 
Pr.  (N.  Y.)  293;  O'Neill  v.  Breese,  (N.  Y. 
Super.  Ct.  Eq.  T.)  3  Misc.  (N.  Y.)  219. 

The  British  Conveyancing  Act  of  1831  provides, 
among  other  things,  that  the  conveyance  of 
land  having  buildings  thereon  shall  operate  to 
convey  all  rights,  etc.,  appertaining  to  the 
premises  conveyed.  See  Broomfield  v.  Wil- 
liams, (1897)  1  Ch.  602,  66  L.  J.  Ch.  305,  76  L.  T. 
N.  S.  243,  45  W.  R.  469;  Beddingion  v.  Atlee,  35 
Ch.  D.  317,  56  L.  J.  Ch.  655,  56  L.  T.  N.  S. 
514,  35  W.  R.  799;  Wilson  v.  Queen's  Club, 
(1891)  3  Ch.  522,  65  L.  T.  N.  S.  42,  60  L.  J.  Ch. 
698,  40  W.  R.  172;  Born  v.  Turner,  (1900)  2 
Ch.  211. 


3.  Conveyance  of  Lots  Abutting  on  Street.  — 

Barbour  v.  Lyddy,  49  Fed.  Rep.  8q6,  (C.  C.  A.) 
55  Fed.  Rep.  440;  Dill  v.  Board  of  Education, 
47  N.  J.  Eq.  421;  Livingston  c.  New  York,  8 
Wend.  (N.  Y.)  85,  22  Am.  Dec.  622;  Holloway 
v.  Southmayd,  139  N.  Y.  390. 

The  rule  of  the  text  applies  to  a  municipal 
corporation  dealing  with  lands  as  owner. 
Story  v.  New  York  El.  R.  Co.,  90  N.  Y.  122, 
43  Am.  Rep.  146,  7  Am.  &  Eng.  R.  Cas. 
596. 

4.  No  Implied  Reservation  of  Easement  in  Favor 
of  Grantor.  —  While  v.  Bass,  7  H.  &  N.  722, 
quoting  Holt,  C.  J.,  in  Tenant  v.  Goldwin. 
2  Ld.  Raym.  1089;  Curriers'  Co.  v.  Corbett.  2 
Drew.  &  Sm.  360;  Warners.  M'Bryde,  36  L.  T. 
N.  S.  360;  Ellis  v.  Manchester  Carriage  Co., 
2  C.  P.  D.  13,  35  L.  T.  N.  S.  476.  25  W.  R.  22q; 
Wheeldon  v.  Burrows,  12  Ch.  D.  31:  Athey  v. 
McHenry,  6  B.  Mon.  (Ky.)  50.  See  also  Rus- 
sell v.  Watts,  10  App.  Cas.  590. 

5.  Right  to  Light  and  Air  Acquired  by  Prescrip- 
tion.—  Aldred's  Case,  9  Coke  58/i;  Sury  v. 
Piggott,  Popham  166;  Hughes  v.  Kerne,  Yelv. 
215;  Lewis  v.  Price,  2  Saund.  I75<i.  note;  Dar- 
win v.  Upton,  2  Saund.  I75</,  note;  Cotterell 
v.  Griffiths,  4  Esp.  69;  Maberley  v.  Dowson.  5 
L.  J.  K.  B.  261;  Cross  v.  Lewis,  2  B.  &  C.  686~ 
9  E.  C.  L.  221,  4  Dowl.  &  R.  234.  See  also 
Morris  v.  Berkeley,  2  Ves.  453.  But  see  Bury 
v.  Pope,  Cro.  Eliz.  118. 

A  prescriptive  right  to  light  based  upon  the 
presumption  of  a  grant  cannot  be  claimed 
where  no  grant  could  have  been  made,  as 
where  the  servient  tenement  was  held  by 
a  person  incapable  of  making  such  grant. 
Barker  v.  Richardson,  4  B.  &  Aid.  579,  6  E.  C. 
L.  609.  To  the  same  effect  see  Daniel  v.  North, 
1 1  East  372. 

As  to  prescriptive  rights  to  easements  gen- 
erally, see  the  titles  Easements,  vol.  10,  p. 
426;  Prescription. 

A  Sight  to  the  Uninterrupted  Passage  of  Air  for 
Ventilation  through  a  shaft  cut  from  a  cellar  to 
a  disused  well  on  adjoining  premises  may  be 
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Ancient  Lights.  —  This  is  known  as  the  doctrine  of  ancient  lights.  Ancient 
lights  are  defined  to  be  windows  which  have  been  opened  for  twenty  years 
and  enjoyed  without  molestation  by  the  owner  of  the  house.1 

Prescription  Act.  —  By  the  statute  2  &  3  Wm.  IV.,  c.  71,  §  3,  known  as  the 
Prescription  Act,  it  was  provided  that  "when  the  access  and  use  of  light  to 
and  for  any  dwelling  house,  workshop,  or  other  building  shall  have  been 
actually  enjoyed  therewith  for  the  full  period  of  twenty  years  without  inter- 
ruption, the  right  thereto  shall  be  deemed  absolute  and  indefeasible,  any  local 
usage  or  custom  2  to  the  contrary  notwithstanding,  unless  it  shall  appear  that 
the  same  was  enjoyed  by  some  consent  or  agreement  expressly  made  or  given 
for  that  purpose  by  deed  or  writing."  Since  the  passage  of  this  act  the  right 
to  an  ancient  light  in  Great  Britain  depends  upon  the  statute,  and  not  upon 
any  presumption  of  grant,  or  fiction  of  a  license  having  been  obtained  from 
the  adjoining  proprietor.3    The  statute  did  not  alter  the  law  as  to  the  nature 


acquired  by  prescription.  Bass  v.  Gregory,  25 
Q.  B.  D.  481,  59  L.J.  Q.B.  574- 

Unity  of  Possession  of  Servient  and  Dominant 
Tenements.  —  No  right  to  lighi  and  air  is 
acquired  by  prescription  if  during  the  prescrip- 
tive period  the  dominant  and  servient  tene- 
ments are  in  the  occupation  of  the  same  person. 
Harbidge  v.  Warwick,  3  Exch.  552;  Ladyman 
v.  Grave,  L.  R.  6  Ch.  763,  25  L.  T.  N.  S.  52, 
19  W.  R.  863. 

1.  Ancient  Lights  Defined.  —  1  Bouv.  Inst., 
par.  1619. 

2.  Custom  of  London.  —  By  a  former  custom  of 
the  city  of  London,  the  owner  of  an  ancient 
house  or  ancient  foundation  might  raise  his 
house  or  build  on  the  old  foundation  to  any 
height  he  might  see  fit,  notwithstanding  he 
might  thereby  obstruct  his  neighbor's  ancient 
lights.  Hughes  v.  Kerne,  Yelv.  215,  Calth.  1; 
Plummer  v.  Bentham,  1  Burr.  248;  Anony- 
mous, 1  Comyns  273;  Wynstanley  v.  Lee,  2 
Swanst.  333.  But  a  custom  to  build  upon  a 
new  foundation  in  a  city,  to  the  obstruction  of 
ancient  lights,  was  void.  Hughes  v.  Kerne, 
Yelv.  215,  citing  Moseley  v.  Bland,  cited  in  9 
Coke  58a.  The  custom  of  London  was  abro- 
gated by  the  Prescription  Act.  Mystery  of 
Salters  v.  Jay,  2  Gale  &  D.  414,  3  Q.  B.  in,  43 
E.  C.  L.  655,  6  Jur.  803;  Truscott  v.  Merchant 
Tailors'  Co.,  11  Exch.  855,  25  L.  J.  Exch.  173, 
2  Jur.  N.  S.  356;  Cooper  v.  Hubbuck,  12  C.  B. 
N.  S.  456,  104  E.  C.  L.  456;  Yates  v.  Jack,  L. 
R.  1  Ch.  295;  Dent  v.  Auction  Mart  Co.  L.  R. 
2  Eq.  238. 

There  is  now  no  distinction  in  England  be- 
tween town  and  country  houses  in  respect  to 
the  amount  of  light  that  may  be  claimed. 
Dent  v.  Auction  Mart  Co.,  L.  R.  2  Eq.  238; 
Martin  v.  Headon,  L.  R.  2  Eq.  425. 

3.  Prescription  Act  —  See  generally  as  to  the 
construction  and  effect  of  this  act,  Tapling  v. 
Jones,  it  H.  L.  Cas.  290,  13  C.  B.  N.  S.  876, 
106  E.  C.  L.  876,  11  Jur.  N.  S.  309;  Scott  v. 
Pape,  31  Ch.  D.  554;  Harris  v.  De  Pinna,  33 
Ch.  D.  238,  56  L.  J.  Ch.  344,  54  L.  T.  N.  S.  38; 
Cooper  v.  Straker,  40  Ch.  D.  21,  58  L.  J.  Ch. 
26,  59  L.  T.  N.  S.  849,  37  W.  R.  137;  London 
Corp.  v.  Pewterers'  Co.,  2  M.  &  Rob.  409; 
Flight  v.  Thomas,  8  CI.  &  F.  231,  5  Jur.  811, 
affirming  3  Per.  &  Da  v.  442,  II  Ad.  &  El.  688, 
39  E.  C.  L.  200;  Glover  v.  Coleman,  L.  R.  10 
C.  P.  108;  Harbridge  v.  Warwick,  3  Exch.  552, 
18  L.  J.  Exch.  245;  Cooper  v.  Hubbuck,  12  C. 


B.  N.  S.  456,  104  E.  C.  L.  456,  9  Jur.  N.  S.  575; 
Simper  v.  Foley,  2  Johns.  &  H.  555,  5  L.  T.  N. 
S.  669;  Younge  v.  Shaper,  27  L.  T.  N.  S.  643, 
21  W.  R.  135;  Robson  v.  Edwards,  (1893)2 
Ch.  146,  62  L.  J.  Ch.  378,  3  Reports  336,  68  L. 
T.  N.  S.  195,  41  W.  R.  569;  Wheaton  v.  Maple, 
(1893)  3  Ch.  48,  62  L.  J.  Ch.  963,  69  L.  T.  N.  S. 
208,41  W.  R.  677;  Aynsley  v.  Glover,  L.  R.  10 
Ch.  283,  affirming  L.  R.  18  Eq.  544;  Atty.-Gen. 
v.  Queen  Anne  Mansions,  60  L.  T.  N.  S.  759, 
37  W.  R.  572;  Mackey  v.  Scottish  Widows' 
Fund  Assur.  Soc,  Ir.  R.  11  Eq.  541. 

A  Greenhouse  is  a  "  building"  within  the 
meaning  of  the  Prescription  Act.  Clifford  v. 
Holt,  (1899)  1  Ch.  698,  68  L.  J.  Ch.  332,  80  L. 
T.  N.  S.  48. 

Unfinished  and  Unoccupied  House.  —  To  ac- 
quire a  right  to  the  access  of  light  and  air  by 
actual  enjoyment  under  the  Prescription  Act, 
it  is  not  necessary  that  the  house  should  be 
occupied  or  that  it  should  be  fit  for  immedi- 
ate occupation  during  the  statutory  period. 
Courtauld  v.  Legh,  L.  R.  4  Exch.  126,  38  L.  J. 
Exch.  45,  19  L.  T.  N.  S.  737,  17  W.  R.  466; 
Collis  v.  Laugher,  (1894)  3  Ch.  659,  63  L.  J. 
Ch.  851,  71  L.  T.  N.  S.  226,  43  W.  R.  202. 

Acquisition  of  Right  as  Against  Company.  —  A 
right  to  light  may  be  acquired  by  enjoyment 
for  the  statutory  period  against  a  statutory 
company  or  other  owner  of  the  servient  tene- 
ment incapable  of  graniing  it.  Jordeson  v. 
Sutton,  etc.,  Gas  Co.,  67  L.  J.  Ch.  666,  (1898)  2 
Ch.  614,  79  L.  T.  N.  S.  4:8,  47  W.  R.  222, 
affirmed  68  L.  J.  Ch.  457,  (1899)  2  Ch.  217,  80 
L.  T  N.  S.  815. 

The  Fact  that  the  Two  Tenements  Are  Held  by 
Two  Tenants  under  a  Common  Landlord  does  not 
prevent  one  tenant  from  acquiring  an  inde- 
feasible prescriptive  right  to  light  and  air  as 
against  the  other.  Frewen  v.  Philipps,  11  C. 
B.  N,  S  449,  103  E.  C.  L.  449,  30  L.  J.  C.  PI. 
356,  7  Jur.  N.  S.  1246,  9  W.  R.  786;  Robson  v. 
Edwards,  (1893)  2  Ch.  146,  62  L.  J.  Ch,  378,  3 
Reports  336,  68  L.  T.  N.  S.  195,  41  W.  R.  569. 

As  to  What  Constitutes  an  Interruption  of  the 
Enjoyment  under  the  statute,  and  the  effect  of 
such  interruption,  see  Glover  v.  Coleman,  L. 
R.  10  C.  P.  108,  44  L.  J.  C.  PI.  66  31  L.  T.  N. 
S  684,  23  W.  R.  163;  Plasterers'  Co.  v.  Parish 
Clerks'  Co.,  6  Exch.  630.  20  L.  J.  Exch.  362, 
15  Jur.  965;  Gale  v.  Abbot.  8  Jur.  N.  S.  987,  6 
L.  T.  N.  S.  852,  10  VV.  R.  748;  Presland  v. 
Bingham,  41  Ch.  D.  268,  60  L.  T.  N.  S.  433,  37 
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and  extent  of  the  right  to  light  and  air  as  it  previously  existed,  but  only  pro- 
vided a  new  mode  of  acquiring  such  right.1  Nor  did  it  take  away  any  of  the 
modes  of  claiming  easements  that  existed  before  its  passage,  and  a  person 
may  establish  a  right  to  an  easement  of  light  by  proof  of  enjoyment  from 
time  immemorial,  independently  of  the  statute. * 

b.  United  States  Doctrine.  —  The  English  doctrine  of  ancient  lights, 
above  stated,  has  not  been  adopted  to  any  extent  in  the  courts  of  the  United 
States,  which  are  practically  unanimous  in  holding  that  no  right  to  light  and 
air  can  be  acquired  by  prescription  or  adverse  user.3 


W.  R.  385;  Carr  v.  Foster,  3  Q.  B.  581,  43  E. 
C.  L.  876,  2  Gale  &  D.  753,  11  L.  J.  Q.  B.  284; 
Smith  v.  Baxter,  (1900)  2  Ch.  138. 

As  to  What  Constitutes  a  Consent  or  Agreement 
under  the  statute,  see  Bewley  v.  Atkinson,  13 
Ch.  D.  283,  49  L.  J.  Ch.  6,  41  L.  T.  N.  S.  603; 
Mitchell  v.  Cantrill,  37  Ch.  D.  56,  57  L.  J.  Ch. 
72,  58  L.  T.  N.  S.  29,  36  W.  R.  229;  Haynes  v. 
King,  (1893)  3  Ch.  439,  63  L.  J.  Ch.  21,  3  Re- 
ports  715,  69  L.  T.  N.  S.  855,  42  W.  R.  56. 

The  Prescription  Act  Was  Retrospective,  so  thai 
an  easement  of  light  and  air  might  be  acquired 
by  virtue  of  enjoyment  prior  to  the  passing  of 
the  act.  Simper  v.  Foley,  2  Johns.  &  H.  555, 
5  L.  T.  N.  S.  669. 

The  Crown  and  Its  Successors  in  Interest  Are 
Wot  Bound  by  the  Presciiption  Act.  Perry  v. 
Eames,  (1891)  1  Ch.  658,  60  L.  J.  Ch.  345,  64 
L.  T.  N.  S.  438,  39  W.  R.  602;  Wheaton  v. 
Maple,  (1893)  3  Ch.  48,  62  L.  J.  Ch.  963,  2  Re- 
ports 549,  69  L.  T.  N.  S.  208,  41  W.  R.  677. 

1.  Kelk  v.  Pearson,  L.  R.  6  Ch.  809,  24  L. 
T.  N.  S.  890,  19  W.  R.  665;  London  Brewery 
Co.  v.  Tennanl,  L.  R.  9  Ch.  212. 

2.  Aynsley  v.  Glover,  L.  R.  10  Ch.  283, 
affirming  L.  R.  1 8  Eq.  544. 

3.  No  Prescriptive  Bight  to  Light  and  Air  — 
Doctrine  in  the  United  States  — Alabama.  —  Ward 
v.  Neal,  37  Ala.  500. 

California.  —  Western  Granile,  etc.,  Co.  v. 
Knickerbocker,  103  Cal.  in;  Ingwersen  v. 
Barry,  118  Cal.  342. 

Connecticut.  —  See  Ingraham  Hutchinson, 
2  Conn.  597;  Gen.  Stat.  Conn.  (1888),  §  2970. 

Georgia.  —  Turner  v.  Thompson,  58  Ga.  268, 
24  Am.  Rep.  497.  See  also  Mitchell  v.  Rome, 
49  Ga.  19,  15  Am.  Rep.  669. 

Illinois.  —  Guest  v.  Reynolds,  68  111.  478,  18 
Am.  Rep.  570;  Dexter  v.  Tree,  117  111.  532; 
Tinker  v.  Forbes,  136  111.  221;  Keating  v. 
Springer,  146  III.  481,  37  Am.  St.  Rep.  175. 
These  cases  in  effect  overrule  the  early  case  of 
Gerber  v.  Grabel,  16  111.  217. 

Indiana.  —  Keiper  v.  Klein,  51  Ind.  316; 
Stein  v.  Hauck,  56  Ind.  65,  26  Am.  Rep.  10. 

Kansas.  —  Lapere  v.  Luckey,  23  Kan.  534,  33 
Am.  Rep.  196. 

Kentucky.  —  Ray  v.  Sweeney,  14  Bush  (Ky.) 
I.  29  Am.  Rep.  388,  overruling  dictum  in 
Manier  v.  Myers,  4  B.  Mon.  (Ky.)  514 

Louisiana.  —  Oldstein  v.  Firemen's  Bldg. 
Assoc..  44  La.  Ann.  492. 

Maine.  —  Pierre  v.  Fernald,  26  Me.  436,  46 
Am.  Dec.  573. 

Maryland.  —  Cherry  v  Stein,  11  Md.  1.  over- 
ruling dictum  in  Wright  v.  Freeman,  5  Har.  & 
J.  (Md.)  477- 

Massachusetts.  —  Rogers  v.  Sawin,  10  Gray 
(Mass.)  376;  Carrig  v.  Dee,  14  Gray  (Mass.) 
583;  Richardson  v.  Pond,  15  Gray  (Mass.)  387; 


Randall  v.  Sanderson,  in  Mass.  114;  Keats  v. 
Hugo,  115  Mass.  204,  15  Am.  Rep.  80;  Christ 
Church  v.  Lavezzolo,  1^6  Mass.  89;  Pub.  Stat. 
Mass.  (188S),  c.  122,  §  1.  See  also  Fifty  Asso- 
ciates v.  Tudor,  6  Gtay  (Mass.)  255. 

Arew  Jersey.  —  King  v.  Miller,  8  N.  J.  Eq. 
559.  55  Am.  Dec.  246;  Hayden  v.  Dutcher,  31 
N.  J.  Eq.  217.  See  also  Sutphen  v  Therkel- 
son,  38  N.  J.  Eq.  318.  The  case  of  Robeson  v. 
Pittenger,  2  N.  J.  Eq.  57,  32  Am.  Dec.  413,  is 
sometimes  cited  as  sustaining  the  English  doc- 
trine as  being  in  force  in  New  Jersey,  but  the 
contrary  has  been  expressly  held  in  the  later 
cases  just  cited,  and  this  case  has  been  limiied 
and  distinguished.  It  will  be  noted  that  the 
conclusion  reached  in  the  early  case  rested 
mainly  on  the  idea  that  an  easement  had  been 
created  by  an  implied  covenant  not  to  obstruct 
rather  than  by  adverse  user. 

JVew  York.  —  Parker  v.  Foote,  19  Wend.  (N. 
Y.)  309;  Myers  v.  Gemmel,  10  Barb.  (N.  Y.) 
537;  Sweeney  v.  St.  John,  28  Hun  (N.  Y.)  634, 
affirmed  100  N.  Y.  634;  Knabe  v.  Levelle,  (N. 
Y.  Super.  Ct.  Eq.  T.)  23  N.  Y.  Supp.  818.  See 
also  Auburn,  etc..  Plank-road  Co.  v.  Douglass, 
9  N.  Y.  444. 

Ohio.  —  Mullen  v.  Strickler,  19  Ohio  St.  135, 
2  Am.  Rep.  379. 

Pennsylvania.  —  Haverstick  v.  Sipe,  33  Pa. 
St.  368;  Rennyson's  Appeal,  94  Pa.  St.  147,  39 
Am.  Rep.  777;  McDonald  v.  Bromley,  6  Phila. 
(Pa.)  302,  24  Leg.  Int.  (Pa.)  157;  King  v.  Large, 
7  Phila.  (Pa.)  282;  Neillz>.  Gallagher,  10  Phila. 
(Pa.)  172,  31  Leg.  Int.  (Pa.)  388.  See  also  Hoy 
v.  Sterrett,  2  Watts  (Pa.)  327,  27  Am.  Dec.  313; 
Wheatley  v.  Baugh,  25  Pa.  St.  528,  64  Am. 
Dec.  721. 

South  Carolina.  —  Napier  v.  Bulwinkle,  5 
Rich.  L.  (S.  Car.)  311  [overruling  McCready 
v.  Thomson,  Dudley  L.  (S.  Car.)  131J;  Bailey 
v.  Gray,  53  S.  Car.  503. 

Texas.  —  Klein  v.  Gehrung,  25  Tex.  Supp. 
232,  78  Am.  Dec.  565. 

Vermont.  —  Hubbard  v.  Town,  33  Vt.  295. 
Virginia.  —  See  Tunstall  v.  Christian,  80 
Va.  1,  56  Am.  Rep.  581. 

West  Virginia.  —  Powell  v.  Sims,  5  W.  Ya. 
1,  13  Am.  Rep.  629.  See  also  Cunningham  v. 
Dorsey,  3  W.  Va.  293. 

Contrary  Doctrine  —  Delaware.  —  In  Clawson 
v.  Primrose,  4  Del.  Ch.  643,  Bates.  C,  after  an 
extended  examination  c  f  the  subject,  held  that 
the  English  doctrine  of  a  presumptive  grant  of 
an  easement  of  light  and  air,  arising  from  the 
uninterrupted  enjoyment  ihereof  for  twenty 
years  or  more,  was  a  part  of  the  common  law 
of  England  and  of  the  colonies  at  the  time  of 
the  separation  of  the  latter  from  the  mother 
country,  and  as  such  continued  to  be  the  law 
of  Delaware.  This  decision  was  commented 
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Reasons  of  Rule.  —  Two  reasons  have  been  assigned  for  this  rejection  of  the 
English  rule.  One  is  the  practical  reason  that  this  rule  is  not  considered  to 
be  adapted  to  the  existing  condition  of  things  in  the  United  States,  and  could 
not  be  applied  in  rapidly  growing  communities  without  working  the  most 
mischievous  consequences  to  property  owners.1  The  other  is  the  theoretical 
objection  that  the  basis  of  a  prescriptive  right  to  an  easement  is  adverse  user, 
and  in  the  nature  of  things  there  can  be  no  adverse  user  of  light  or  air,  for  the 
actual  enjoyment  of  these  elements  by  a  property  owner  is  upon  his  own  land 
only,  and  involves  no  encroachment  upon  his  neighbor's  land,  nor  any  inter- 
ference with  the  latter's  enjoyment  of  his  own  property  to  which  he  can 
object  The  owner  of  the  adjoining  land,  therefore,  having  submitted  to  no 
encroachment  upon  his  own  rights,  cannot  be  presumed  to  have  assented  to 
any  such  encroachment.2 

III.  Extent  of  Right.  —  Where  an  easement  of  light  and  air  is  created  by 
express  grant  or  contract,  the  extent  of  the  right  will  of  course  ordinarily  be 
determined  by  the  terms  of  the  grant. 

Where  the  Easement  Is  Derived  from  Use  and  Enjoyment  the  measure  of  the  right  has 
been  held  to  be  the  quantity  of  light  that  has  customarily  come  through  the 
particular  aperture  or  window  during  the  period  of  enjoyment,  without  refer- 
ence to  the  use  made  of  the  dominant  tenement;3  and  the  owner  of  ancient 
lights  is  entitled  not  only  to  a  sufficient  light  for  the  purposes  of  his  business 


upon,  but  neither  affirmed  nor  overruled,  in 
Hulley  v.  Security,  etc.,  Co.,  5  Del.  Ch.  578,  in 
which  the  question  whether  the  English  doc- 
trine prevails  in  Delaware  was  regarded  as 
open. 

English  Rule  Not  Part  of  Common  Law  at  Time  of 
Severance  of  American  Colonies.  —  But  it  is  gen- 
erally considered  thai  the  English  rule  was  not 
a  part  of  the  common  law  at  the  time  of  the 
Declaration  of  Independence,  and  so  did  not 
become  the  law  of  the  United  States  by  virtue 
of  the  adoption  of  the  existing  common  law  of 
England.  Ray  v.  Sweeney,  14  Bush  (Kv.)  1, 
29  Am.  Rep.  388;  Hayden  v.  Dutcher,  31  N.  J. 
Eq.  217;  Parker  v.  Foote,  19  Wend.  (N.  Y.) 
309. 

A  Statute  Providing  that  No  Right  to  Air  or 
Light  Shall  Be  Acquired  by  Adverse  Use  unless 
such  use  shall  have  continued  uninterruptedly 
for  twenty  years  does  not  amount  to  a  recog- 
nition or  adoption  of  the  rule  that  such  right 
may  be  acquired  by  prescription,  but  simply 
operates  to  prevent  the  future  acquisition  of 
such  easements  without  conformity  to  the  con- 
ditions prescribed  by  the  statutes.  Stein  v. 
Hauck,  56  Ind.  65,  26  Am.  Dec.  10;  Pierre  v. 
Fernald,  26  Me.  436,  46  Am.  Dec.  573. 

1.  English  Rule  Inapplicable  in  United  States, 
—  Turner  v.  Thompson,  58  Ga.  268,  24  Am. 
Rep.  497;  Guest  v.  Reynolds,  68  111.  478,  18 
Am.  Rep.  570;  Keiper  v.  Klein,  51  Ind.  316; 
Hayden  v.  Dutcher,  31  N.  J.  Eq.  217;  Parker 
v.  Foote,  19  Wend.  (N.  Y.)  309;  Myers  ».  Gem- 
mel,  10  Barb.  (N.  Y.)  537;  Mullen  v.  Strieker, 
19  Ohio  St.  135,  2  Am.  Rep.  379;  Powell  v. 
Sims,  5  W.  Va.  1,  13  Am.  Rep.  629.  And  see 
generally  the  cases  cited  in  the  note  immedi- 
ately preceding. 

2.  Possession  of  Light  and  Air  Cannot  Be  Ad- 
verse.—  Ray  v.  Sweeney,  14  Bush  (Ky.)  1,  29 
Am.  Rep.  388;  Rogers  v.  Sawin,  10  Gray 
(Mass.)  376;  Keats  v.  Hugo,  115  Mass.  204,  15 
Am.  Rep.  80;  King  v.  Miller,  8  N.  J.  Eq.  559,  55 


Am.  Dec.  246;  Hayden  v.  Dutcher,  31  N.  J. 
Eq.  217;  Parker  v.  Foote,  19  Wend.  (N.  Y.) 
309;  Sweeney  v.  St.  John,  28  Hun  (N.  Y.)  634, 
affirmed  100  N.  Y.  634;  Haverstick  v.  Sipe,  33 
Pa.  St.  368;  Bailey  v.  Gray,  53  S.  Car.  503. 

3.  Measure  of  Right  Acquired  by  Enjoyment  — 
Purpose  of  Use  Immaterial.  —  Mooie  v.  Hall,  3 
Q.  B.  D.  178,  47  L.  J.  Q.  B.  334;  Atty.-Gen. 
v.  Queen  Anne  Mansions,  60  L.  T.  N.  S.  759, 
37  W.  R.  572;  Lazarus  v.  Artistic  Photographic 
Co.,  (1897)  2  Ch.  214,  66  L.  J.  Ch.  522,  76  L.  T. 
N.  S.  457,  45  W.  R.  614;  Younge  v.  Shaper,  27 
L.  T.  N.  S.  643,  21  W.  R.  135;  Mackey  v.  Scot- 
tish Widows'  Fund  L.  Assur.  Soc,  Ir.  R.  n 
Eq.  541.  Compare  Martin  v.  Goble,  I  Campb. 
320;  Lanfranchi  v.  Mackenzie,  L.  R.4Eq.  421, 
36  L.  J.  Ch.  518,  16  L.  T.  N.  S.  114,  15  W.  R. 
614;  Dickinson  v.  Harbottle,  28  L.  T.  N.  S. 
186.  And  see  the  late  case  of  Warren  v. 
Brown,  (1900)  2  Q.  B.  722,  69  L.  J.  Q.  B.  842, 
83  L.  T.  N.  S.  318,  in  which  the  question  was 
exhaustively  discussed,  and  the  rule  laid  down 
in  Moore  v.  Hall,  3  Q.  B.  D.  178,  as  stated  in 
the  text,  was  somewhat  limited. 

In  several  cases  a  rule  somewhat  different 
from  that  slated  in  the  text  has  been  an- 
nounced, as  follows:  That  the  extent  of  the 
right  of  ?n  owner  of  ancient  lights  is  to  pte- 
vent  his  neighbor  from  building  so  as  to 
obstruct  the  access  of  sufficient  light  and  ail  to 
such  an  extent  as  to  render  the  house  substan- 
tially less  comfortable  and  enjoyable;  that  is 
to  say,  he  is  entitled  to  sufficient  light,  accord- 
ing to  the  ordinary  notions  of  mankind,  for  the 
comfortable  use  and  enjoyment  of  that  house 
if  it  were  a  dwelling  house,  or  for  the  bene- 
ficial use  and  occupation  of  the  house  if  it 
were  a  warehouse,  a  shop,  or  other  place  of 
business.  Kelk  v.  Pearson,  L.  R.  6  Ch.  809; 
London  Brewery  Co.  v.  Tennant.  L.  R.  9  Ch. 
212;  Stanley  v.  Shrewsbury,  L.  R.  19  Eq.  616. 
See  also  Fifty  Associates  v.  Tudor,  6  Gray 
(Mass.)  255. 
119  Volume  XIX. 


Bight  to  Light  or  Air  LIGHT  AND  AIR.  in  Certain  Cases  Considered. 


at  a  given  time,  but  to  all  the  light  that  he  had  enjoyed  previous  to  the  inter- 
ruption which  he  seeks  to  restrain.1 

IV.  Right  to  Light  or  Air  in  Certain  Cases  Considered  —  1.  For  Open 
Ground.  —  Ordinarily,  an  easement  of  light  and  air  exists  only  in  respect  to 
windows,  and  no  such  right  can  be  claimed  for  open  ground  in  the  absence 
of  special  contract.  The  use  of  an  open  space  of  ground  for  twenty  years,  in 
a  particular  way  requiring  light  and  air,  does  not  give  a  prescriptive  right  to 
preclude  the  adjoining  landowner  from  building  on  his  own  land  so  as  to 
obstruct  the  light  and  air.2 

2.  From  Streets  and  Highways.  —  The  owner  of  property  abutting  on  a  pub- 
lic street  or  highway  has  an  easement  of  light  and  air  from  and  across  such 
highway,  and  he  may  maintain  an  action  for  damages  for  any  obstruction  of 
or  interference  with  his  right.3  The  right  to  such  easement  does  not  depend 
upon  a  grant,  or  upon  title  by  adverse  possession,  but  arises  by  operation  of 
law  from  contiguity  and  the  necessity  of  the  case.*  And  the  existence  of 
such  right  is  presumed.5  The  right  of  the  abutting  owner  to  the  light  and 
air  afforded  by  the  street  is  an  appurtenance  of  his  property,  for  which,  in 
case  it  is  taken  for  purposes  inconsistent  with  street  uses,  compensation  must 
be  made;  and  in  case  it  is  not  taken,  but  is  injured  by  such  uses,  the  dam- 
ages sustained  may  be  recovered.® 

A  Canal  is  a  Highway  in  the  sense  of  the  present  discussion,  and  an  abutting 
owner  may  enjoin  the  erection  of  a  building  over  the  canal  so  as  to  shut  off 
his  light  and  air.7 

Obstruction  of  Light  and  Air  by  Elevated  Railroad.  —  The  principles  just  stated  have 
been  most  frequently  applied  in  the  case  of  the  obstruction  of  light  and  air 
by  the  construction  and  operation  of  elevated  railroads  in  the  streets  of  New 
York  city.  It  has  been  frequently  held  that  the  use  of  a  street  for  this  pur- 
pose is  a  use  inconsistent  with  the  purposes  for  which  city  streets  are 
designed,  and  that  an  action  may  be  maintained  by  an  abutting  owner  for  an 
interference  with  his  right  to  light  and  air  resulting  therefrom.8   The  lotowner, 

1.  Yates  v.  Jack,  L.  R.  i  Ch.  295.  D.  268,  41  L.  T.  N.  S.  429,  28  W.  R.  173.  See 

2.  No  Easement  of  Light  and  Air  for  Open  also  Turner  v.  Sheffield,  etc.,  R.  Co.,  10  M.  & 
Ground.  —  Potls  v.  Smith,  L.  R.  6  Eq.  311;  VV.  425.  But  see  Bowner  v.  Gieat  Western  R. 
Roberts  v.  Macord,  1  M.  &  Rob.  230.  See  also  Co.,  24  Ch.  D.  I,  48  L.  T.  N.  S.  619,  32  W.  R. 
French  v.  New  Orleans,  etc.,  R.  Co.,  2  La.  190. 

Ann.  80.  4.  Nature  of  Right.  —  Barnett  v.  Johnson,  15 

3.  Easement  of  Light  and  Air  in  Street.  —  Bar-  N.  J.  Eq.  481;  Kane  v.  New  York  El.  R.  Co., 

bour  v.  Lyddy.  49  Fed.  Rep.  896,  (C.  C.  A.)  55  125  N.  Y.  164;  Hughes  v.  Metropolitan  El.  R. 

Fed.  Rep.  440;  Selden  v.  Jacksonville,  2S  Fla.  Co.,  130  N.  Y.  14;  White  v.  Manhattan  R.  Co., 

558;  Adams  v.  Chicago,  etc.,  R.  Co.,  39  Minn.  139  N.  Y.  19. 

286,  12  Am.  St.  Rep.  644;  Lamm  v.  Chicago,  -      5.  Presumption  of  Right  to  Light  and  Air  from 

etc.,  R.  Co.,  45  Minn.  71;   Dill  v.  Board  of  Streets,  etc.  —  Hughes  v.  Metropolitan  El.  R. 

Education,  47  N.  J.  Eq.  421;   Livingston  v.  Co.,  130  N.  Y.  14. 

New  York,  8  Wend.  (N.  Y.)  85,  22  Am.  Dec.  6.  Compensation. —  Hughes   v.  Metropolitan 

622;  Greene  v.  New  York  Cent.,  etc.,  R.  Co.,  El.  R.  Co.,  130  N.  V.  14. 

(N.  Y.  Super.  Ct.)  65  How.  Pr.  (N.  Y.)  154,  12  7.  Canal  Held  to  Be  Highway.  —  Barnett  v. 

Abb.  N.  Cas.  (N.  Y.)  124;  Taylor  v.  New  York,  Johnson,  15  N.  J.  Eq.  4$r. 

etc.,  R.  Co.,  27  N.  Y.  App.  Div.  190.  8.  Obstruction  of  Light  and  Air  by  Elevated 
Building  Not  Abutting  on  Street.  —  In  an  action  Railroad.  —  Story  v.  New  York  El.  R.  Co.,  90 
against  a  railroad  company  for  obstructing  an  N.  Y.  122,  43  Am.  Rep.  146,  7  Am.  &  Eng.  R. 
easement  of  light  and  air  in  a  street,  damages  Cas.  596;  Lahr  v.  Metropolitan  El.  R.  Co.,  104 
cannot  be  awarded  in  respect  of  a  building  N.  Y.  268;  Drucker  v.  Manhattan  R.  Co.,  106 
which  is  situated  on  another  street,  and  whose  N.  Y.  157,  60  Am.  Rep.  437,  30  Am.  &  Eng.  R. 
light,  air,  and  access  are  not  obstructed.  Cas.  418;  Pond  v.  Metropolitan  El.  R.  Co.,  112 
Welde  v.  New  York,  etc.,  R.  Co.,  2S  N.  Y.  N.  Y.  186,  8  Am.  St.  Rep.  734;  Kane  v.  New 
App  Div.  379.  York  El.  R.  Co.,  125  N.  Y.  164;  American  Bank 
Easement  over  Railway.  —  A  railway  com  pany  Note  Co.  v.  New  York  El.  R.  Co.,  129  N.  Y. 
has  no  right  to  exact  a  rent  for  light  and  air  252,  50  Am.  &  Eng.  R.  Cas.  292;  Hughes  v. 
to  windows  looking  across  the  railway,  and  it  Metropolitan  El.  R.  Co.,  130  N.  Y.  14;  Book- 
may  be  enjoined  from  obstructing  such  win-  man  v.  New  York  El.  R.  Co.,  137  N.  Y.  302; 
dows  in  order  to  prevent  the  acquisition  of  White  v.  Manhattan  R.  Co.,  139  N.  Y.  19;  Hine 
prescriptive  rights  for  them  Norton  v.  Lon-  v.  New  York  El.  R.  Co.,  54  Hun  (N.  Y.)  425; 
don,  etc.,  R.  Co.,  9  Ch.  D.  623,  affirmed  13  Ch.  Peyser  v.  Metropolitan  El.  R.  Co.,  13  Daly  (N. 
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however,  may  lose  his  right  to  object  in  such  case  by  parting  with  his  ease- 
ment in  any  of  the  modes  by  which  incorporeal  hereditaments  may  be  trans- 
ferred, surrendered,  or  lost.1  But  the  burden  of  proving  that  the  right  has 
been  so  lost  is  upon  the  party  asserting  it.2 

Requirement  that  Street  Should  Be  Public  Highway.  —  The  right  of  an  abutting 
owner  to  an  easement  of  light  and  air  in  a  street  ordinarily  exists  only  in 
respect  to  public  streets,  and  no  such  right  can  be  claimed  in  a  private  alley.3 
But  where  the  owner  of  land  lays  it  out  in  lots  and  streets,  and  sells  lots  abut- 
ting on  such  streets,  with  all  their  appurtenances,  by  a  deed  referring  to  the 
streets,  the  grantee  acquires,  as  against  such  owner  and  parties  claiming 
under  him,  an  easement  of  light  and  air  in  such  street,  notwithstanding  the 
street  was  never  accepted  or  used  by  the  public.4  And  in  such  case,  where 
the  street  has  been  dedicated  to  public  use,  the  easements  so  created  con- 
tinue, notwithstanding  the  extinguishment  of  the  public  easement  by  a  dis- 
continuance of  the  highway.5 

3.  Right  to  View  or  Prospect.  —  The  right  to  light  and  air  does  not  include 
the  right  to  a  view  or  prospect,  however  much  this  may  contribute  to  the 
enjoyment  of  the  estate ;  and  the  general  rule  is  that  no  action  may  be  main- 
tained by  one  property  owner  against  another  for  cutting  off  his  view  unless 
a  right  of  action  is  given  by  statute.6  Under  special  circumstances,  however, 
a  right  of  prospect  may  be  acquired,  as  in  the  case  of  lots  abutting  on  a  pub- 
lic square  or  park,  where  prospect  was  one  of  the  objects  of  the  dedication  of 
the  park.7    Such  right  may  also  be  acquired  by  agreement.8 

Shutting  Out  One's  House  from  Public  View  is  not  a  legal  injury  for  which  a  suit  or 
action  may  be  maintained.3 

4.  Eight  to  Privacy  from  Overlooking  Windows.  —  A  property  owner  has  no 
right  of  action  against  a  neighbor  for  opening  windows  overlooking  his  prem- 
ises so  as  to  interfere  with  his  privacy.  His  only  remedy  in  such  case  is  to 
build  on  his  own  land  opposite  to  the  offending  windows  so  as  to  obstruct 
the  view.10 


Y.)  122;  Ross  v.  Metropolitan  El.  R.  Co.,  57 
N.  Y.  Super.  Ct.  412;  Patten  v.  New  York  El. 
R.  Co.,  (C.  PI.  Spec.  T.)  3  Abb.  N.  Cas.  (N.  Y.) 
306;  Lewis  v.  New  York,  etc.,  R.  Co.,  (Supm. 
Ct.  Spec.  T.)25  Misc.  (N.  Y.)  13.  See  also  the 
title  Elevated  Railroads,  vol.  10,  p.  902 
ct  seq.;  Eminent  Domain,  vol.  10,  p.  10^3. 

1.  Loss  of  Easement  by  Owner.  —  Hughes  v. 
Metropolitan  El.  R.  Co.,  130  N.  Y.  14;  While  v. 
Manhattan  R.  Co.,  139  N.  Y.  19;  Ward  ^.Met- 
ropolitan El.  R.  Co.,  152  N.  Y.  39.  See  gen- 
erally the  title  Easements,  vol.  10,  p.  432  ct  seq. 

2.  Burden  of  Proving  Loss  of  Light.  —  Hughes 
v.  Metropolitan  El.  R.  Co.,  130  N.  Y.  14. 

3.  Right  Incident  Only  to  Public  Streets.  — 
Dexter  v.  Tree,  117  111.  532. 

4.  Street  Dedicated  to  but  Not  Accepted  by  Pub- 
lic. —  Dill  v.  Board  of  Education,  47  N.  J.  Eq. 
421. 

5.  Discontinuance  of  Highway  —  Effect.  —  Hol- 
loway  v.  Southmayd,  139  N.  Y.  390. 

6.  No  Right  to  View  or  Prospect.  —  Moseley 
v.  Bland,  stated  in  Aldred's  Case,  9  Coke  58; 
Knowles  v.  Richardson,  1  Mod.  55,  2  Keb.  642; 
Fishmonger's  Co.  v.  East  India  Co.,  1  Dick. 
163;  Atty.-Gen.  v.  Doughty,  2  Ves.  453;  Tay- 
lor v.  Boulware,  35  La.  Ann.  469;  Harwood  v. 
Tompkins,  24  N.  J.  L.  425;  Pickard  v.  Collins, 
23  Barb.  (N.  Y.)  444.  See  also  Durant  v.  Rid- 
dell.  12  La.  Ann.  746;  Hubbard  v.  Town,  33 
Vt.  295. 

In  Bathurst  v.  Burden,  2  Bro.  C.  C.  64,  the 
court  restrained  a  tenant  from  building  so  as 
to  interrupt  his  landlord's  prospect. 


For  a  Further  Discussion  of  this  subject,  see 
the  title  Fences,  vol.  12,  p.  1058. 

7.  Exceptions  to  General  Rule  --  Premises  Abut- 
ting on  Park.  —  See  Anderson  v.  Rochester, 
etc.,  R.  Co.,  (Supm.  Ct.  Gen.  T.)  9  How.  Pr. 
(N.Y.)  553;  Greene  v.  New  York  Cent.,  etc.,  R. 
Co..  (N.  Y.  Super.  Ct.)  65  How.  Pr.  (N.  Y.)  154, 
12  Abb.  N.  Cas.  (N.  Y.)  125. 

8.  Right  to  View  Acquired  by  Contract.  —  Atty.- 
Gen.  v.  Doughty,  2  Ves.  453. 

9.  Shutting  Off  House  from  Public  View.  —  Butt 
v.  Imperial  Gas  Co.,  L.  R.  2  Ch.  158,  16  L.  T. 
N.  S.  820,  15  W.  R.  92;  Smith  v.  Owen,  14  W. 
R.  422;  Gallagher  v.  Dodge,  48  Conn.  387,  40 
Am.  Rep.  182. 

10.  No  Right  to  Privacy  from  Overlooking  Win 
dows.  ■ — Chandler  v.  Thompson,  3  Campb.  80 
Cross  v.  Lewis,  2  B.  &  C.  686,  9  E.  C.  L.  221 
Tapling  v.  Jones,  11  H.  L.  Cas.  290,  13  C.  B 
N.  S.  876,  106  E.  C.  L.  876;  Turner  v.  Spooner 
1  Drew.  &  Sm.  467,  30  L.  J.  Ch.  801,  7  Jur.  N 
S.  1068,  4  L.  T.  N.  S.  732;  Pierce  v.  Lemon,  2 
Houst.  (Del.)  519;  Christ  Churchy.  Lavezzoio, 
156  Mass.  8q;  Shell  v.  Kemmerer,  13  Phila. 
Pa.)  502,  34  Leg.  Int.  (Pa.)  410. 

In  building  on  his  own  ground  so  as  to  cut 
off  the  view  from  an  overlooking  window,  a 
landowner  has  no  right  to  obstruct  his  neigh- 
bor's ancient  lights.  Cotterell  u.  Griffiths,  4 
Esp.  69. 

As  to  the  liability  of  a  landowner  for  erect- 
ing fences  on  his  land  so  as  to  obstruct  his 
neighbor's  windows,  see  the  title  Fences,  vol. 
12,  p.  1058. 
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5.  Right  to  Access  of  Air  by  Undefined  Channel.  —  A  right  to  the  free  access 
of  air  generally  over  a  neighboring  property,  and  not  through  a  defined  aper- 
ture or  channel,  cannot  be  established  in  the  absence  of  some  agreement, 
express  or  implied,  either  as  a  natural  right  or  by  prescription.1 

Thus,  a  Right  to  Air  for  Power,  as  to  the  free  and  uninterrupted  passage  of  cur- 
rents of  air  to  a  windmill,  cannot  be  acquired  by  prescription  or  by  presump- 
tion of  a  grant  arising  from  twenty  years'  uninterrupted  enjoyment.2 

6.  Right  to  Vertical  Light  for  Lower  Floors  of  Building.  —  Where  the  several 
floors  of  a  building  are  occupied  by  different  persons,  and  a  lower  floor  is 
lighted  from  above  by  a  skylight  or  otherwise,  the  right  to  such  light  is  an 
easement  appurtenant  to  the  premises  so  lighted,  and,  in  the  absence  of  a 
provision  to  the  contrary,  passes  with  a  lease  of  the  premises.  And  any 
obstruction  of  such  light  by  the  upper  tenant  may  be  enjoined,3  or  may  be 
made  the  subject  of  a  counterclaim  in  an  action  for  rent.4 

V.  Actions  for  Obstruction  of  Light  and  Air  —  1.  In  General.  —  As  has 
been  seen,  a  property  owner  has  no  right  to  the  uninterrupted  access  of  light 
and  air  to  his  premises  from  and  over  the  adjoining  land  of  another,  unless 
such  right  has  been  acquired  by  grant  or  prescription.5  It  follows  that  an 
obstruction  of  these  elements  by  the  adjoining  owner  by  building  on  his  own 
land,  where  no  such  easement  has  been  acquired,  is  not  a  legal  injury  and  is 
not  actionable.6  But  where  an  easement  of  light  and  air  exists,  an  interfer- 
ence therewith  may,  of  course,  be  made  the  subject  of  an  action  at  law  or  a 
suit  in  equity,  as  the  case  may  be.7 

Effect  of  statutes.  —  It  is  not  competent  for  a  state  legislature  to  vest  in  one 
adjoining  owner  the  power  to  prevent  his  neighbor  from  building  on  his  own 
ground  such  a  structure  as  he  pleases,  provided  it  is  not  a  nuisance;  and  a 
structure  does  not  constitute  a  nuisance  merely  because  it  obstructs  the  pass- 
age of  light  and  air.    The  legislature  cannot  thus  create  an  easement  in  favor 


1.  No  Right  to  Undefined  Currents  of  Air.  — 

Webb  v.  Bird,  10  C.  B.  N.  S.  268,  100  E.  C.  L. 
268,  30  L.  J.  C.  PI.  384,  4  L.  T.  N.  S.  445.  9 
W.  R.  899,  affirmed  13  C.  B.  N.  S.  841,  106  E. 
C.  L.  841,  31  L.  J.  C.  Pi.  335,  8  Jur.  N.  S.  621; 
Bryant  v.  Lefever,  4  C.  P.  D.  172,  48  L.  J.  C. 
PI.  380,  40  L.  T.  N.  S.  579,  27  \V.  R.  592:  Chas- 
tey  v.  Ackland,  (1895)  2  Ch.  389,  64  L.  J.  Q. 
B.  523,  12  Reports  420,  72  L.  T.  N.  S.  845,  43 
W.  R.  627.  See  also  Harris  v.  De  Finna,  33 
Ch.  D.  262. 

Passage  of  Air  to  Slaughter  House  —  Implied 
Covenant.  —  Damages,  on  the  ground  of  implied 
covenant,  may  be  awarded  for  an  obstruction 
of  access  of  air  to  a  slaughter  house  which  has 
been  used  for  upwards  of  thirty  years.  Hall 
v.  Lichfield  Brewery  Co.,  49  L.  J.  Ch.  655,  43 
L.  T.  N.  S.  380. 

2.  No  Prescriptive  Right  to  Air  for  Power.  — 
Webb  v.  Bird,  10  C.  B.  N.  S.  208,  100  E.  C.  L. 
268,  affirmed^  Jur.  N.  S.  621.  For  commenls 
on  this  case  see  1  Am.  L.  Reg.  N.  S.  637. 
This  case  overrules  the  authority  of  Goodman 
v.  Gore,  Godb.  189,  100  E.  C.  L.  272,  note; 
Trahein's  Case,  Godb.  233,  100  E.  C.  L.  272, 
note;  and  Anonymous,  Winch  3,  staled  in  Vin 
Abr.,  tit.  Nuisance,  G.  19. 

3.  Light  for  Lower  Floor  of  Building.  —  Spies 
v.    Damm,  (N.  Y.  Super.  Ct.  Spec. 
How.  Pr.  (N.  Y.)  293;   O'Neill  v. 
(N.  Y.  Super.   Ct.    Eq.  T.)  3  Misc. 
219. 

An  Action  for  Damages  lies  against  a  landlord 
for  darkening  a  skylight  appurtenant  to  the 
demised  rooms.  Underwood  v.  Burrows,  7  C. 
&  P.  26,  32  E.  C.  L.  422. 


T.)  54 
Breese, 
(N.  Y.) 


4.  Damages  or  Counterclaim  in  Action  for  Rent. 

—  Morgan  v.  Smith,  5  Hun  (N.  Y.)  220. 

5.  See  supra,  this  tille,  Acquisition  of  Right 
to  Light  and  Air. 

6.  No  Right  of  Action  Where  No  Easement  of 
Light  or  Air  Exists.  —  Fishmongers'  Co.  v.  East 
India  Co.,  1  Dick.  163;  Taylor  v.  Boulware,  35 
La.  Ann.  469;  Pickard  v.  Collins,  23  Barb.  (N. 
Y.)  444.  See  also  Radcliffe  v .  Portland,  3  Giff. 
702,  7  L.  T.  N.  S.  126,  10  VV.  R.  687.  And  see 
the  numerous  cases  cited  throughout  this  title 
in  which  it  was  held  that  the  right  to  the  ease- 
ment, and  hence  the  right  to  maintain  an  action 
for  the  interference  therewith,  did  not  exist. 

Where  a  Room  Is  Owned  by  Two  Persons  in 
Severalty,  one  owner  may  construct  a  partition 
on  the  dividing  line,  notwithstanding  all  ihe 
windows  are  on  his  side  of  the  partition,  and 
no  action  will  lie  in  favor  of  the  other  owner 
for  so  interrupting  the  passage  of  light  and  air 
into  his  side  of  the  room.  Symmes  v.  Drew. 
21  Pick.  (Mass.)  278. 

7.  See  the  divisions  of  this  section  immedi- 
ately following. 

Survival  of  Action.  —  A  cause  of  action  for 
obstructing  light  is  noi  destroyed  by  the  death 
of  the  plaintiff  after  suit  brought  but  survives 
to  his  representatives.  Jones  v.  Simes,  43  Ch. 
D.  607,  59  L.  J.  Ch.  351,  62  L.  T.  N.  S.  447. 

Who  May  Be  Joined  as  Defendants. —  In  an 
action  for  obstructing  the  plaintiff's  lights,  a 
clerk  who  superintended  the  erection  of  the 
building  causing  the  obstruction,  and  who 
alone  directed  the  workmen,  may  be  joined  as 
a  codefendant  with  the  original  contractor. 
Wilson  v.  Peto,  6  Moo.  47,  17  E.  C.  L.  13. 
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of  certain  proprietors  over  the  lands  of  others,  nor  declare  the  usual  and 
ordinary  use  of  property  a  nuisance,  when  such  use  infringes  upon  the  legal 
rights  of  no  one.1  But  a  landowner  may  be  prevented  by  statute  from  mali- 
ciously cutting  off  light  and  air  from  an  adjoining  proprietor,2  or  from  so 
building  on  his  own  land  as  to  create  a  nuisance.3 

2.  Who  May  Sue.  —  An  action  or  suit  for  the  obstruction  of  light  and  air 
may  be  maintained  by  any  person  injured  by  such  obstruction.  Thus  it  may, 
of  course,  be  maintained  by  the  owner  who  is  also  the  occupant  of  the  domi- 
nant tenement;*  or  by  a  lessee;5  or  by  a  reversioner  where  the  injury  is  to 
his  reversionary  interest.0 

3.  Action  at  Law.  — A  person  entitled  to  the  enjoyment  of  an  easement  of 
light  and  air  may,  of  course,  maintain  an  action  at  law  for  damages  for  an 
interference  with  or  obstruction  of  his  right.7 

What  Constitutes  Obstruction.  —  To  constitute  an  illegal  obstruction  of  the  right 
to  light  and  air  by  the  erection  of  a  building  on  adjoining  land,  so  as  to  give 
a  right  of  action  for  damages,  it  is  not  sufficient  that  the  plaintiff  receives  less 
light  and  air  than  before;  there  must  be  such  a  substantial  privation  of  these 
elements  as  will  render  the  occupation  of  the  plaintiff's  house  uncomfortable, 


1.  Statutory  Provisions— Nuisances. — Western 
Granite,  etc.,  Co.  v.  Knickerbocker,  103  Cal. 
in;  Ingwersen  v.  Barry,  n3  Cal.  342.  See 
also  the  title  Nuisances. 

Raising  Party  Walls  —  Building  Acts. — Certain 
English  building  acts  authorizing  the  raising  of 
a  party  structure  or  wall  have  been  held  not 
to  give  the  right  (o  raise  such  wall  so  as  to 
darken  ancient  windows  of  an  adjoining  build- 
ing. Wells  v.  Ody,  1  M.  &  W.  452;  Titterr.on  v. 
Conyers,  5  Taunt.  465,  1  E.  C.  L.  161,  1  Marsh. 
140:  Crofts  v.  Haldane,  L.  R.  2Q.  B.  104.  See 
aUo  Weston  v.  Arnold,  L.  R.  8  Ch.  1084,  43  L. 
J.  Ch.  123,  22  W.  R.  284;  Bourke  v,  Alexandra 
Hotel  Co.,  25  W.  R.  782. 

2.  Malicious  Erection  —  Connecticut  Statute.  — 
Harbison  v.  While,  46  Conn.  106.  See  also  the 
various  local  codes  and  statutes. 

Where  the  primary  purpose  of  the  erection 
was  reasonable  and  proper  for  the  purpose  of 
benefiting  the  defendant,  and  the  malicious 
intent  to  annoy  the  neighbor  was  a  secondary 
motive,  it  was  held  that  the  statute  did  not 
apply.  Gallagher  v.  Dodge,  48  Conn.  387,  40 
Am.  Rep.  182. 

Erection  of  Fences.  —  The  authorities  are  not 
harmonious  as  to  whether  the  erection  of  a 
fence  upon  one's  own  land,  so  as  to  deprive  a 
neighbor  of  light  and  air,  is  of  itself  an  action- 
able injury.  In  some  cases  it  is  held  that  a 
right  of  action  arises  in  such  event  where  the 
fence  is  erected  maliciously  and  for  the  purpose 
of  shutting  out  light  and  air.  The  generally 
accepted  doctrine  is  that  no  action  may  be 
maintained  for  the  erection  of  such  a  fence, 
although  it  may  be  erected  with  such  malicious 
purpose.  In  some  jurisdictions  statutes  have 
been  passed  on  the  subject.  See  the  title 
Fences,  vol.  12,  p.  1058.  See  also  in  addition 
to  cases  there  cited,  Honsel  v.  Conant,  12  111. 
App.  259;  Triplett  v.  Jackson,  5  Kan.  App.  777; 
Karasek  v.  Peier,  22  Wash.  419. 

3.  See  generally  the  title  Nuisances. 

4.  Action  by  Owner.  —  See  Jackson  v.  New- 
castle, 3  De  G.  J.  &  S.  275,  33  L.  J.  Ch.  698,  10 
Jur.  N.  S.  688,  10  L.  T.  N.  S.  635,  12  W.  R. 
1066.  and  numerous  cases  cited  throughout 
this  title. 


The  court  will  restrain  interference  with  an- 
cient lights  at  the  suit  of  the  owner,  although 
he  is  not  the  occupier  of  the  house  and  may 
have  no  intention  of  occupying  it.  Wilson  v 
Townend,  1  Drew.  &  Sm.  324,  30  L.  J.  Ch.  25, 
6  Jur.  N.  S.  1109,  3  L.  T.  N.  S.  352,  9  W.  R.  30. 

Where  Owner  Has  Not  Accepted  Title.  —  An 
injunction  will  not  be  granted  to  restrain  the 
construction  of  works  obstructing  lights  where 
the  title  to  the  property  to  be  constructed  has 
not  been  accepted  by  the.  plaintiff.  Heath  v. 
Maydew,  13  W.  R.  199. 

Owner  of  Life  Interest.  —  Where  the  plaintiff 
has  only  a  life  interest  in  the  premises,  a  man- 
datory injunction  will  be  refused  and  nominal 
damages  will  be  awarded  for  an  obstruction  of 
light  interfering  with  the  present  use  of  the 
premises,  but  not  affecting  the  salable  value 
of  properly.  Perkins  v.  Slater,  35  L.  T.  N.  S. 
356. 

5.  Action  by  Lessee.  —  Herz  v.  Union  Bank,  2 
Gift  686,  1  Jur.  N.  S.  127,  3  W.  R.  49;  Lyon 
v.  Dillimore,  14  L.  T.  N.  S.  183,  14  W.  R.  511. 

A  lessee  whose  lease  has  expired  during  the 
obstruction,  but  who  has  agreed  for  a  renewal, 
may  maintain  a  suit  for  the  obstruction  of 
light.  Gale  v.  Abbot,  8  Jur.  N.  S.  987,  6  L.  T. 
N.  S.  852,  10  W.  R.  748. 

A  Tenant  from  Year  to  Year  may  enjoin  an 
obstruction  of  light,  but  the  injunction  will  be 
limited  to  ihe  term  of  his  tenancy.  Simper  v. 
Foley,  2  Johns.  &  H.  555,  5  L.  T.  N.  S.  669. 
See  also  Jacomb  v.  Knight,  3  De  G.  J.  &•  S. 
533,  32  L.  J.  Ch.  601,  8  L.  T.  N.  S.  621,  11  W. 
R.  812. 

6.  Action  by  Reversioner. —  Shadwellz'.  Hutch- 
inson, 2  B.  &  Ad.  97,  22  E.  C.  L.  33,  4  C.  &  P. 
333,  19  E.  C.  L.  409,  M.  &  M.  350;  Metropoli- 
tan Assoc.  v.  Petch,  5  C.  B.  N.  S.  504,  94  E. 
C.  L.  504,  4  Jur.  N.  S.  1000,  27  L.  J.  C.  PI.  330. 

7.  Action  at  Law.  —  Jordeson  v.  Sutton,  etc., 
Gas  Co.,  (1898)  2  Ch.  614,  affirmed  (1899)  2  Ch- 
217;  Wells  v.  Ody,  1  M.  &  W.  452,  2  Gale  12,  1 
Tyrw.  &  G.  715,  7  C.  &  P.  410,  32  E.  C.  L.  560; 
Richardson  v.  Pond,  15  Gray  (Mass.)  387.  See 
also  the  numerous  cases  cited  throughout  this 
title  in  which  such  actions  have  been  main- 
tained. 
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if  a  residence,  or,  if  it  be  a  place  of  business,  will  prevent  the  plaintiff  from 
carrying  on  his  business  as  beneficially  as  formerly.1 

4.  Suit  in  Equity.  —  In  a  proper  case  for  equitable  interference,  a  court  of 
equity  will  restrain  by  injunction  the  obstruction  of  the  right  to  light  and  air.2 
A  suit  for  an  injunction,  however,  may  not  be  maintained  in  every  case  in 
which  an  action  at  law  for  damages  would  lie;  there  must  be  not  only  an 
injury  for  which  damages  might  be  recovered  at  law,  but  also  other  circum- 
stances calling  for  equitable  relief.3 

Must  Be  Substantial  Interference  with  Plaintiffs  Rights.  —  Courts  of  equity  have 
adopted  the  rule  of  courts  of  law  that  in  order  to  give  the  plaintiff  a  right  of 
action  for  the  obstruction  of  light  and  air  there  must  be  some  material  inter- 
ference with  his  rights,  and  an  injunction  will  be  granted  restraining  such 
interference  only  in  cases  where  substantial  damages  would  be  recoverable  at 
law.4 


1.  No  Right  of  Action  for  Damages  in  Absence 
of  Material  Injury.  —  Back  v.  Stacey,  2  C.  &  P. 
465,  12  E.  C.  L.  218;  Parker  v.  Smith,  5  C.  & 
P.  438,  24  E.  C.  L.  401;  Pringle  v.  Wernham, 
7  C.  &  P.  377,  32  E.  C.  L.  540;  Wells  v.  Ody, 
7  C.  &  P.  410,  32  E.  C.  L.  560;  Fifty  Associates 
v.  Tudor,  6  Gray  (Mass.)  255. 

To  give  a  cause  of  action  for  the  obstruction 
of  light,  the  diminution  of  light  must  be 
sensible;  but  the  plaintiff  is  entitled  to  sub- 
stantially all  the  light  which  he  enjoyed  before 
the  construction,  and  evidence  that  enough 
light  remains  to  enable  him  to  carry  on  his 
business  is  not  sufficient  to  entitle  the  defend- 
ant to  a  verdict.  Manning  v.  Gresham  Hotel 
Co.,  Ir.  R.  1  C.  L.  115.  See  also  supra,  this 
title,  Extent  of  Right. 

2.  Remedy  by  Injunction.  —  Rolason  v.  Levy, 
17  L.  T.  N.  S.641;  Arcedeckne  v.  Kelk,  5  Jur. 
N.  S.  114,  2  Giff.  683;  Herz  v.  Union  Bank,  2 
Giff.  686,  1  Jur.  N.  S.  127;  Dent  v.  Auction 
Mart  Co.,  L.  R.  2  Eq.  238:  Back  v.  Stacey,  2 
Russ.  121;  Kelk  v.  Pearson,  L.  R.  6  Ch.  809; 
Jessel  v.  Chaplin,  2  Jur.  N.  S.  931,  4  W.  R. 
610;  Stokes  v.  City  Offices  Co.,  11  Jur.  N.  S. 
560;  Potts  v.  Levy,  2  Drew.  272;  Maguire  v. 
Graltan,  Ir.  R.  2  Eq.  246,  16  VV.  R.  1189;  Bar- 
nett  v.  Johnson,  15  N.  J.  Eq.  481;  Sutphen  v. 
Therkelson,  3S  N.  J.  Eq.  318;  Greer  v.  Van 
Meter,  54  N.  J.  Eq.  270;  Laltirner  v.  Liver- 
more,  72  N.  Y.  174.  And  see  numerous  other 
cases  cited  throughout  this  title  in  which  equi- 
table relief  was  granted.  See  generally  the 
title  Injunctions,  vol.  16,  p.  337. 

Inchoate  Right.  —  Notwithstanding  section  4 
of  the  Prescription  Act,  2  &  3  Wm.  IV.,  c.  71, 
the  court  will  not  interfere  by  injunction  to 
protect  the  inchoate  right  to  an  easement  of 
light,  although  the  right  may  have  been  actu- 
ally enjoyed  without  interruption  for  more 
than  nineteen  vears  next  before  action  brought. 
Battersea  v.  Sewer  Com'rs,  (1895)  2  Ch.  708,  65 
L.  J.  Ch.  81,  73  L.  T.  N.  S.  116,  13  Reports  795, 
44  W.  R.  124;  Bridewell  Hospital  v.  Ward,  62 
L.  J.  Ch.  270,  3  Reports  228,  68  L.  T.  N.  S.  212. 

Application  of  Defendant  to  Ascertain  Whether 
Proposed  Building  Will  Violate  Injunction.  — 
Where  an  injunction  is  granted  to  restrain  the 
interruption  of  an  ancient  light,  the  court  mav 
permit  the  defendant  to  apply  in  chambers,  in 
order  to  ascertain  whether  any  building  which 
he  may  propose  to  erect  will  be  a  violation  of 
the  injunction.  Stokes  v.  City  Offices  Co.,  11 
Jur.  N.  S.  560,  2  Hem.  &  M.  650;  Yates  v. 


Jack,  L.  R.  1  Ch.  295,  35  L.  J.  Ch.  539,  12  Jur. 
N.  S.  305,  14  L.  T.  N.  S.  151,  14  W.  R.  618. 

Trial  of  Right  at  Law.  —  In  cases  not  calling 
for  immediate  relief  by  injunction,  the  court 
may  require  the  plaintiff  first  to  try  his  right 
at  law.  Smith  v.  Elger,  3  Jur.  790;  Wynstan- 
ley  v.  Lee,  2  Swanst.  333.  And  where  imme- 
diate injunctive  relief  is  needed,  an  injunction 
may  be  granted  subject  to  the  plaintiff's  estab- 
lishing his  right  at  law.  Sutton  v.  Montfort, 
4  Sim.  559;  Ryder  v.  Bentham,  1  Ves.  543. 
See  also  the  title  Injunctions,  vol.  16,  pp.  35S, 
359- 

3.  Injunction  Granted  Only  in  Cases  Warranting 
Equitable  Interference.  —  Atty.-Gen.  v.  Nichol, 
16  Ves.  Jr.  338;  Wynstanley  v.  Lee,  2  Swanst. 
333;  Jackson  v.  Newcastle,  10  Jur.  N.  S.  688; 
Heath  v.  Bucknall,  L.  R.  8  Eq.  2;  Clawson  v. 
Primrose,  4  Del.  Ch.  643. 

4.  Injunction  Granted  Only  in  Case  of  Material 
Injury.  —  Atty.-Gen.  v.  Nichol,  16  Ves.  Jr.  338; 
Kelk  v.  Pearson,  L.  R.  6  Ch.  809;  Websier  v. 
Whewall,  42  L.  T.  N.  S.  868;  Kino  v.  Rudkin, 
6  Ch.  D.  160,  46  L.  J.  Ch.  807;  Robson  v. 
Whittingham,  L.  R.  1  Ch.  442,  12  Jur.  N.  S. 
41;  Dent  v.  Auction  Mart  Co.,  L.  R.  2  Eq.  238; 
Beadel  v.  Perry,  L.  R.  3  Eq.  465,  19  L.  T.  N. 
S.  760,  17  W.  R.  185;  Johnson  v.  Wyatt,  33  L. 
J.  Ch.  394,  9  Jur.  N.  S.  1333,  3  N.  R.  270;  Mys- 
tery of  Curriers  n.  Corbett,  4  De  G.  J.  &  S. 
764,  11  Jur.  N.  S.  719;  Jackson  v.  Newcastle, 
10  Jur.  N.  S.  688;  Clarke  v.  Clark.  L.  R.  1  Ch. 
16,  11  Jur.  N.  S.  914:  Darrell  v.  Pritchard,  12 
Jur.  N.  S.  16;  Yates  v.  Jack,  13  L.  T.  N.  S.  17, 
14  L.  T.  N.  S.  151;  Sparling  v.  Clarson,  17  W. 
R.  518;  Ray  v.  Lynes,  10  Ala.  63;  Clawson  v. 
Primrose,  4  Del.  Ch.  643;  Hulley  v.  Security 
Trust,  etc.,  Co.,  5  Del.  Ch.  578;  Gwin  v.  Mel- 
moth,  Freem.  Ch.  (Miss.)  505;  Hagerty  v. 
Lee,  45  N.  J.  Eq.  1;  Wilson  v.  Cohen,  Rice 
Eq.  (S.  Car.)  80.  See  also  the  title  Injunctions. 
vol.  16,  p.  360. 

Future  as  Well  as  Present  Use  of  Property  to 
Be  Considered.  —  A  court  of  equity,  in  consider- 
ing the  amount  of  injury  caused  by  the  ob- 
struction of  ancient  lights,  should  have  regard 
not  merely  to  the  present  but  also  to  the  pos- 
sible future  use  of  the  propertv.  Avnsley  v. 
Glover,  L.  R.  18  Eq.  544.  L.  R.  10  Ch.  2S3. 
But  see  Tackson  v.  Newcastle,  10  Jur.  N.  S.  68S. 

Where  the  Right  to  Light  Arises  from  Contract, 
it  has  been  held,  the  question  of  substantial 
injury  is  not  material  for  the  purpose  of  an  in- 
junction.   Allen  v.  Seckham,  47  L.  J.  Ch.  742; 
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Position  of  Proposed  Building  immaterial.  —  In  a  suit  to  restrain  the  defendant  from 
erecting  a  building  on  his  land  so  as  to  obstruct  the  plaintiff's  lights,  the  posi- 
tion of  the  proposed  building  is  not  material.  The  only  question  to  be 
determined  is  whether  the  effect  of  such  structure  will  be  so  to  obstruct  the 
plaintiff's  lights  as  to  warrant  an  injunction.1  But  a  greater  amount  of  evi- 
dence is  required  to  prove  a  material  injury  to  light  by  lateral  or  oblique 
obstruction  than  is  necessary  in  a  case  of  direct  obstruction.2 

Power  of  Plaintiff  to  Avoid  Injury.  —  In  a  suit  to  restrain  the  obstruction  of  the 
plaintiff's  lights  it  is  no  defense  that  the  plaintiff  may  avoid  the  injury  by 
making  his  windows  larger  or  by  making  other  arrangements  to  secure  a  suffi- 
cient amount  of  light  and  air.3 

The  Fact  that  the  Plaintiff  Has  to  Some  Extent  Obscured  His  Own  Lights  will  not  deprive 
him  of  the  right  to  an  injunction  restraining  another  from  still  further  obstruct- 
ing them.4 

Time  of  Bringing  Suit  —  Mandatory  Injunction.  —  Ordinarily,  the  application  for  an 
injunction  must  be  made  before  the  obstructing  building  is  completed.5  But 
the  mere  fact  that  the  damage  created  by  an  obstruction  of  light  is  completed 
before  the  filing  of  a  bill  for  an  injunction  is  not  of  itself  a  sufficient  ground 
for  refusing  a  mandatory  injunction.  In  this,  as  in  other  cases  of  injury  to 
easements,  the  court  will  look  to  the  particular  circumstances,  but  it  will  inter- 
fere by  way  of  mandatory  injunction  only  where  extreme  or  very  serious  dam- 
age will  ensue  from  noninterference.6 

Laches.  —  If  the  plaintiff  has  been  guilty  of  laches  in  bringing  suit,  he  may 
lose  his  right  to  an  injunction  to  restrain  the  obstruction  of  his  lights  and  be 
left  to  his  remedy  at  law.7 

Discretion  of  Court  to  Grant  Injunction  or  Award  Damages.  —  In  Great  Britain,  by 
statute,  a  court  of  equity  has  certain  discretion  to  award  damages  for  an 
obstruction  to  ancient  lights,  either  in  addition  to  or  in  substitution  for  an 
injunction.9 

Leech  v.  Schweder,  L.  R.  9  Ch.  463,  43  L.  J. 
Ch.  487,  30  L.  T.  N.  S.  586,  22  W.  R.  633. 

1.  Position  of  Proposed  Building  Immaterial.  — 
Atty.-Gen.  v.  Nichol,  16  Ves.  Jr.  338;  Clarke 
v.  Clark.  L.  R.  1  Ch.  16. 

2.  Clarke  v.  Clark,  L.  R.  1  Ch.  16;  London 


Brewery  Co.  v.  Tennant,  L.  R.  9  Ch.  212. 

3.  Power  of  Plaintiff  to  Obtain  Light  Otherwise 
Immaterial.  —  Dent  v.  Auction  Mart  Co.,  L.  R. 
2  Eq.  238 ,  Cla  wson  v.  Primrose,  4  Del.  Ch.  643. 

The  fact  that  the  plaintiff,  by  reason  of  clear- 
ances made  in  the  neighborhood  by  other  par- 
ties shortly  before  the  construction  of  the 
defendant's  building,  acquired  more  light  than 
the  defendant's  building  could  obstruct  does 
not  take  away  or  diminish  the  right  of  the 
plaintiff  to  have  his  light  and  air  unobstructed 
by  the  defendant's  building.  Dyers'  Co.  v. 
King,  L.  R.  9  Eq.  438. 

4.  Staight  v.  Burn,  L.  R.  5  Ch.  163;  Arce- 
deckne  v.  Kelk,  2  Giff.  683,  5  Jur.  N.  S.  114; 
Baxter  v.  Bower,  44  L.  J.  Ch.  625,  33  L.  T.  N. 
S.  41,  23  W.  R.  805.  See  also  infra,  this  title, 
Loss  or  Extinguishment  of  Easement  —  Effect  of 
Alteration  of  Building. 

5.  Application  Before  Completion  of  Structure.  — 
Mystery  of  Curriers  v.  Corbett,  4  De  G.  J.  & 
S.  764,  11  Jur.  N.  S.  719;  Lawrence  v.  Austin, 
ir  Jur.  N.  S.  576,  34  L.  J.  Ch.  598,  13  W.  R. 
981 ;  Stanley  v.  Shrewsbury,  L.  R.  19  Eq.  616. 
See  also  Calcraft  v.  Thompson,  35  Beav.  559. 

6.  Mandatory  Injunction.  —  Durell  v.  Pritch- 
ard,  L.  R.  1  Ch.  244,  12  Jur.  N.  S.  16,  35  L.  J. 
Ch.  223:  Smith  v.  Smith.  L.  R.  20  Eq.  500; 
Isenberg  v.  East  India  House  Estate  Co.,  33 
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L.  J.  Ch.  392,  10  Jur.  N.  S.  221,  9  L.  T.  N.  S, 
625,  12  W.  R.  450;  Beadel  v.  Perry,  L.  R.  3 
Eq.  465,  19  L.  T.  N.  S.  760,  17  W.  R.  185. 

As  to  the  granting  mandatory  injunctions, 
see  generally  Younge  v.  Shaper,  27  L.  T.  N.  S. 
643,  21  W.  R.  135;  Webster  v.  Whewall,  42  L. 
T.  868;  Stanley  v.  Shrewsbury,  L.  R.  19  Eq. 
616,  44  L.  J.  Ch.  3S9,  32  L.  T.  N.  S.  248;  Mott 
v.  Shoolbred,  L.  R.  20  Eq.  22,  44  L.  J.  Ch.  380; 
Smith  v.  Day,  13  Ch.  D.  651,  2S  W.  R.  712; 
Dunball  v.  Walters,  12  L.  T.  N.  S.  759,  35 
Beav.  565;  Clifford  v.  Holt,  (1899)  1  Ch.  698. 
See  also  the  title  Injunctions,  vol.  16,  p.  342. 

7.  Right  to  Injunction  Lose  by  Laches.  — 
Cooper  v.  Hubbuck,  30  Beav.  160. 

A  delay  of  five  weeks  after  knowledge  of  an 
intention  to  build  was  held  not  to  be  such  ac- 
quiescence as  to  deprive  the  plaintiff  of  the 
right  to  relief.  Johnson  v.  Wyatt,  33  L.  J.  Ch. 
394,  9  Jur.  N.  S.  1333.  See  also  Baxter  v. 
Bower,  44  L.  J.  Ch.  625,  33  L.  T.  N.  S.  41,  23 
W.  R.  805,  and  the  title  Injunctions,  vol.  16, 
P-  35°- 

8.  Discretion  of  Court  to  Grant  Injunction  or 
Award  Damages.  —  See  generally  Durrell  v. 
Pritchard,  L.  R.  1  Ch.  244,  12  Jur.  N.  S.  16,  11 
Jur.  N.  S.  576;  London  Brewery  Co.  v.  Ten- 
nant, L.  R.  9  Ch.  212,  explaining  Durell  v. 
Pritchard,  L.  R.  1  Ch.  244;  Aynsley  v.  Glover, 
L.  R.  18  Eq.  544,  affirmed  L.  R.  10  Ch.  283; 
Stanley  v.  Shrewsbury,  L.  R.  igEq.616;  Smith 
v.  Smith,  L.  R.  20  Eq.  500;  National  Provin- 
cial Plate  Glass  Ins.  Co.  v.  Prudential  Assur. 
Co..  6  Ch.  D.  757;  Holland  v.  Worley,  26  Ch. 
D.  57S;  Greenwood  v.  Hornsey,  33  Ch.  D.  471; 
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5.  Evidence.  —  The  ordinary  rules  of  evidence  apply  in  an  action  for  the 
obstruction  of  light  and  air.  Thus,  where  the  plaintiff  claims  a  prescriptive 
right  to  an  easement  of  light  and  air,  the  burden  is  on  him  to  establish  prima 
facie  an  uninterrupted  enjoyment  of  such  right  for  the  prescriptive  period.1 
The  question  whether  the  plaintiff's  lights  have  been  substantially  interfered 
with  is,  of  course,  a  question  of  fact  to  be  established  by  the  evidence,2  and 
the  burden  of  proof  rests  upon  the  plaintiff.3 

Amount  of  Obstruction  Question  of  Fact  —  Angle  of  Incidence.  —  The  question  as  to  the 
amount  of  obstruction  of  light  that  a  building  will  cause  is  always  a  question 
of  fact  which  depends  on  the  evidence  in  the  particular  case.  There  is  no 
conclusion  of  law  that  the  light  coming  to  a  window  will  not  be  obstructed  if 
it  is  permitted  to  fall  upon  the  window  at  an  angle  of  forty-five  or  any  other 
number  of  degrees.4 

6.  Damages.  —  In  an  action  for  damages  for  obstructing  the  plaintiff's 
lights,  the  measure  of  damages  is  the  diminution  in  the  value  of  the  premises 
for  the  purposes  of  occupation  or  business  to  which  they  are  at  the  time  or 
may  thereafter  be  applied,  and  the  purpose  for  which  the  building  was 
actually  used  while  the  light  has  been  enjoyed  is  immaterial.5 


Martin  v.  Price,  (1894)  1  Ch.  276.  63  L.  J.  Ch. 
209,  7  Reports  90,  70  L.  T.  N.  S.  202,  42  W.  R. 
262. 

A  suit  cannot  be  instituted  in  a  court  of 
equity  for  the  purpose  of  recovering  damages 
for  an  invasion  of  ancient  lights  when  an 
injunction  has  been  refused.  Calcraft  v. 
Thompson,  35  Beav.  559,  following  Durell  v. 
Pritchard,  L.  R.  I  Ch.  244,  12  Jur.  N.  S.  16, 
35  L.  J.  Ch.  223. 

Inquiry  as  to  Damages.  —  In  England  a  court 
of  equity  may  direct  an  inquiry  as  to  damages 
caused  by  the  obstruction  of  light.  See  gen- 
erally Curriers'  Co.  v.  Corbett.  2  Drew.  &  Sm. 
355;  Stanley  v.  Shrewsbury,  L.  R.  19  Eq.  616; 
Martin  v.  Headon,  L.  R.  2  Eq.  425;  Mott  v. 
Shoolbred,  L.  R.  20  Eq.  22;  Broomfield  v. 
Williams,  (1897)  I  Ch.  602,  66  L.  J.  Ch.  305,  76 
L.  T.  N.  S.  243,  45  W.  R.  469;  Gort  v.  Clark, 
18  L.  T.  N.  S.  343,  16  VV.  R.  569;  Gaunt  v. 
Fynney,  L.  R.  8  Ch.  8,  42  L.  J.  Ch.  122,  27  L. 
T.  N.  S.  569,  21  W.  R.  129;  Johnson  v.  Wyatt, 
33  L.  J.  Ch.  394,  9  L.  T.  N.  S.  618,  9  Jur.  N. 
S.  1333,  11  W.  R.  852;  Kino  v.  Rudkin,  6  Ch. 
D.  160,  46  L.  J.  Ch.  807;  Senior  v.  Pawson,  L. 
R.  3  Eq.  330,  15  W.  R.  220;  Smith  v.  Day,  2t 
Ch.  D.  421,  31  W.  R.  187. 

1.  Burden  on  Plaintiff  to  Establish  Easement.  — 
Seddon  v.  Bolton  Bank,  19  Ch.  D.  462,  46  L. 
T.  N.  S.  225,  30  W.  R.  362;  Hulley  v.  Security 
Trust,  ecc,  Co.,  5  Del.  Ch.  578;  Greene  v.  New 
York  Cent.,  etc.,  R.  Co.  (N.  Y.  Super.  Ct.)  65 
How.  Pr.  (N.  Y.)  154,  12  Abb.  N.  Cas.  (N.  Y.) 
124.    See  also  the  title  Prescription. 

Acquisition  of  Right  —  Question  of  Fact.  —  The 
question  whether  there  has  been  actual  enjoy- 
ment of  the  use  of  light  under  the  Prescription 
Act  for  the  statutory  period  is  a  question  of 
fact  to  be  determined  according  to  the  circum- 
stances of  each  case'.  Smith  v.  Baxter,  (1900) 
2  Ch.  138,  69  L.  J.  Ch.  437,  82  L.  T.  N.  S.  650. 

2.  Interference  with  Lights  Question  of  Fact.  — 
Stanley  v.  Shrewsbury,  L.  R.  19  Eq.  616. 

Evidence  Held  Inadmissible.  —  In  an  action  for 
darkening  the  windows  of  a  hotel,  where  no 
special  damages  were  claimed,  it  was  held  that 
evidence  that  guests  had  refused  certain  rooms 
because  they  were  darkened  was  nDt  admis- 


sible.   Gresham  Hotel  Co.  v.  Manning,  Ir.  R. 

1  C.  L.  125. 
And  where  the  action  was  for  obstructing 

light  by  erecting  a  hoarding,  it  was  held  to  be 
error  to  admit  evidence  of  a  nuisance  created 
by  the  defendant  causing  rubbish  to  be  placed 
against  the  hoarding.  Steele  v.  VVarne,  23  L. 
T.  N.  S.  394. 

Inspection  of  Premises  by  Court  Not  Permissible. 

—  Leech  v.  Schweder,  43  L.  J.  Ch.  232,  22  W. 
R.  292;  Jackson  v.  Newcastle,  10  Jur.  NT.  S. 
688,  10  L.  T.  N.  S.  635. 

Erection  of  Experimental  Screen  and  Appoint- 
ment of  Surveyor  to  Report. — Leech  v.  Schweder, 
43  L.  J.  Ch.  487,  L.  R.  9  Ch.  463,  30  L.  T.  N. 
S.  586. 

But  a  surveyor  to  view  the  premises  should 
not  be  appointed  before  trial.  Baltic  Co.  v. 
Simpson,  24  W.  R.  390;  Stokes  v.  City  Offices 
Co.,  11  Tur.  N.  S.  560.  12  L.  T.  N.  S.  602. 

3.  Burden  on  Plaintiffrto  Show  Material  Injury. 

—  Mystery  of  Curriers  v.  Corbett,  4  De  G.  J. 
&  S.  764;  London  Brewery  Co.  v.  Tennant,  L. 
R.  9  Ch.  212;  Greene  v.  New  York  Cent.,  etc., 
R.  Co.,  (N.  Y.  Super.  Ct.)  65  How.  Pr.  (N.  Y.) 
154,  12  Abb.  N.  Cas.  (N.  Y.)  124;  Wilson  v. 
Cohen,  Rice  Eq.  (S.  Car.)  So. 

4.  Amount  of  Obstruction  Not  Question  of  Angle 
of  Incidence  of  Light.  —  London  Brewerv  Co.  v. 
Tennant,  L.  R.  9  Ch.  212;  Theed  v.  Debenham, 

2  Ch.  D.  165,  explaining  Hackett  v.  Baiss,  L. 
R.  20  Eq.  494;  Ecclesiastical  Com'rs  v.  Kino, 
14  Ch.  D.  213;  Parkers.  First  Ave.  Hotel  Co., 
24  Ch.  D.  282. 

The  so-called  angle  of  forty-five  degrees  rule 
discussed  in  the  above  cases  originated  in  the 
provision  of  the  Metropolis  Local  Management 
Acts  Amendment  Act,  1862,  25  &  26  Vict.,  c. 
102,  §  85.    Theed  v.  Debenham,  2  Ch.  D.  165. 

5.  Measure  of  Damages.  —  Moore  v.  Hall,  3  Q. 
B.  D.  178,  47  L.  J.  Q.  B.  334;  Aynsley  v.  Glover, 
L.  R.  18  Eq.  544, ~L.  R.  10  Ch.  2S3;  Greene  v. 
New  York  Cent.,  etc.,  R.  Co.,  (N.  Y.  Super. 
Ct.)  65  How.  Pr.  (N.  Y.)  154,  12  Abb.  N.  Cas. 
(N.  Y.)  124;  Pond  v.  Metropolitan  El.  R.  Co., 
112  N.  Y.  186,  8  Am.  St.  Rep.  734,  reversing 
42  Hun  (N.  Y.)  567. 

Estimation  of  Degree  of  Diminution— Jury  View- 
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Allowance  for  Benefits.  —  Where  the  defendant's  building  has  conferred  some 
benefit  upon  the  plaintiff's  property,  account  of  the  benefit  received  should 
be  taken  in  estimating  damages  accruing  to  the  plaintiff  by  reason  of  the 
obstruction  of  light  and  air.1 

VI.  Loss  or  Extinguishment  of  Easement  —  1.  In  General.  —  An  easement 
of  light  and  air  may  be  lost  or  extinguished  in  the  same  manner  as  any  other 
easement.2 

2.  By  Release.  —  The  owner  of  an  easement  of  light  and  air  may  lose  his 
right  by  a  release  of  the  easement  to  the  owner  of  the  servient  estate.  This 
release  may  be  made  by  deed  3  or  by  a  parol  license  to  obstruct  the  light  and 
air,  when  executed  by  the  owner  of  the  servient  tenement.4 

3.  By  Merger  of  Estates.  —  An  easement  of  light  and  air,  like  other  ease- 
ments, may  be  extinguished  by  a  union  of  titles  to  the  dominant  and  servient 
tenements.5  But  a  right  to  an  ancient  light  is  not  extinguished  by  a  tem- 
porary unity  of  possession  of  the  two  tenements,  without  unity  of  title.6 

4.  By  Abandonment.  —  An  easement  of  light  and  air  may  be  lost  by  abandon- 
ment, the  fact  of  abandonment  being  established  by  proof  of  acts  clearly 
indicating  an  intention  to  abandon  the  right.7  Thus,  if  the  owner  of  the 
easement  closes  up  the  windows  in  such  a  way  as  to  manifest  an  intention  not 
to  reopen  them,  the  right  is  lost.8  So  the  right  may  be  abandoned,  wholly 
or  in  part,  by  a  material  alteration  in  the  windows  or  building.9  Mere  non- 
user  of  the  light,  as  by  closing  the  windows  or  otherwise,  does  not  constitute 
an  abandonment,  although  continued  for  a  long  time;  there  must  be  an  inten- 


ing  Premises.  —  In  an  action  for  the  obstruction 
of  the  plaintiff's  ancient  lights,  where  the 
jurors  have  viewed  the  premises,  it  is  for  them 
to  judge,  rather  from  their  own  ocular  observa- 
tion than  from  the  testimony  of  witnesses,  of 
the  degree  of  diminution  which  the  plaintiff's 
lights  have  undergone.  Back  v.  Stacey,  2  C. 
&  P.  465,  12  E.  C.  L.  218. 

1.  Allowance  for  Benefits.  —  Thus,  in  estimat- 
ing damages  accruing  to  the  owner  of  an  abut- 
ting lot  by  reason  of  the  obstruction  of  light 
and  air  caused  by  changing  a  surface  railroad 
in  a  street  to  an  elevated  road,  account  should 
be  taken  of  the  benefit  accruing  to  the  premises 
from  the  improved  access  thereto  resulting 
from  such  change.  Lewis  v.  New  York,  etc., 
R.  Co.,  (Supm.JCt.  Spec.  T.)  25  Misc.  (N.  Y.)  13. 

2.  See  generally  the  title  Easements,  vol.  10, 
P-  432. 

3.  Release  by  Deed.  —  See  the  title  Easements, 
vol.  10,  p.  432.  See  also  White  v.  Manhattan 
R.  Co.,  139  N.  Y.  19;  Ward  v.  Metropolitan 
El.  R.  Co..  152  N.  Y.  39. 

Reservation  in  Lease.  —  A  lessor  may  reserve 
in  the  lease  a  right  to  obstruct  the  access  of 
light  and  air  to  the  leased  premises.  Haynes 
v.  King,  (1893)  3  Ch.  439,  63  L.  J.  Ch.  21,  3 
Reports  715,  6g  L.  T.  N.  S.  855,  42  W.  R.  56. 

Easement  of  Light  and  Air  Barred  by  Foreclosure 
of  Mortgage  Given  Before  Creation  of  Easement.  — 
Christ  Protestant  Episcopal  Church  v.  Mack, 
93  N.  Y.  488,  45  Am.  Rep.  260. 

4.  A  Parol  License  to  Obstruct  a  Window  cannot 
be  revoked  after  it  has  been  executed  by  the 
licensee,  at  least  without  tendering  the  expense 
incurred  by  him,  and  no  action  lies  for  obstruct- 
ing the  light  in  pursuance  of  such  license. 
Winter  v.  Brockwell,  8  East  308;  Dyer  v.  San- 
ford,  9  Met.  (Mass.)  395,  43  Am.  Dec.  399.  See 
also  Davies  v.  Marshall,  10  C.  B.  N.  S.  697  100 
E.  C.  L.  697,  31  L.  J.  C.  PI.  61,  7  Jur.  N.  S. 
1247;  Fisher  v.  Moon,  11  L.  T.  N.  S.  623.  And 
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see  generally  the  title  Easements,  vol.  10,  pp. 
432.  433- 

But  a  parol  license  to  obstruct  a  window  not 
acted  on  is  ineffectual  to  prevent  the  easement 
becoming  indefeasible  after  twenty  years' user 
and  is  extinguished  by  a  change  of  ownership 
of  the  dominant  tenement.  Judge  v.  Lowe,  Ir. 
R.  7  C.  L.  291. 

5.  See  the  title  Easements,  vol.  10,  p.  433. 
See  also  Bull's  Petition,  15  R.  I.  534. 

6.  Right  Not  Lost  by  Temporary  Unity  of  Pos- 
session of  Two  Estates,  —  Aynsley  v.  Glover,  L. 
R.  10  Ch.  283. 

During  such  period  of  unity  of  possession  ihe 
running  of  the  statute  giving  title  by  prescrip- 
tion is  merely  suspended.  Ladyman  v.  Grave, 
L.  R.  6  Ch.  763,  25  L.  T.  N.  S.  52,  19  W.  R. 
863;  Simper  v.  Foley,  2  Johns.  &  H.  555,  5  L. 
T.  N.  S.  669. 

7.  Easement  of  Light  and  Air  Lost  by  Abandon- 
ment.—  White  v.  Manhattan  R.  Co.,  139  N.  Y. 
19;  Foote  v.  Metropolitan  El.  R.  Co.,  147  N. 
Y.  367.  See  also  Dyer  v.  Sanford,  9  Met. 
(Mass.)  395,  43  Am.  Dec.  399.  And  see  gen- 
erally the  title  Easements,  vol.  10,  p.  434. 

8.  Abandonment  by  Permanent  Closing  of  "Win- 
dows.—  Lawrence  v.  Obee,  3  Campb.  514; 
Moore  v.  Rawson,  3  B.  &  C.  332,  10  E.  C.  L. 
99;  Stokoe  v.  Singers,  8  El.  &  Bl.  31,  92  E. 
C.  L.  31. 

In  Louisiana,  in  order  that  closing  up  win- 
dows may  operate  to  extinguish  an  essement 
of  light  and  air,  the  obstructing  works  must 
be  of  a  permanent  and  solid  kind  so  as  to  pre- 
sent an  absolute  obstacle  to  every  kind  of  exer- 
cise of  the  servitude.  Rev.  Civ.  Code  La. 
(1900),  art.  820.  Nailing  boards  across  the 
windows  is  not  sufficient  to  have  this  effect. 
Lavillebeuvre  v.  Cosgrove,  13  La.  Ann.  323; 
Taylor  v.  Boulware,  35  La.  Ann.  469. 

9.  See  infra,  this  section,  Effect  of  Alteration 
of  Building. 
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tion  to  abandon.1  Whether  there  has  been  an  abandonment  is  in  all  cases  a 
question  of  intention,  depending  upon  the  facts  of  the  particular  case.* 
Abandonment  is  a  question  of  fact  to  be  determined  by  the  jury.3 

Acquiescence  in  obstruction.  —  The  owner  of  an  easement  of  light  and  air  may 
lose  his  right  by  an  acquiescence  in  the  obstruction  thereof.  But  the  fact 
that  he  chooses  to  relinquish  his  right  in  this  manner  in  part  does  not  deprive 
him  of  the  whole.4 

5.  Effect  of  Alteration  of  Building.  —  There  has  been  considerable  difference 
of  opinion  among  the  English  judges  as  to  the  effect  upon  an  easement  of 
light  received  through  an  ancient  window,  of  an  alteration  of  the  building  or 
windows  in  respect  to  which  the  easement  has  been  enjoyed.  The  general 
doctrine  of  the  earlier  decisions  seems  to  be  that  any  material  alteration  of 
ancient  windows  will  work  a  forfeiture  of  the  right  to  light  received  through 
them.  Thus  it  was  considered  that  the  enlargement  of  an  ancient  window  in 
a  dominant  tenement  gave  to  the  owner  of  the  servient  tenement  a  right  to 
obstruct  the  light  to  the  ancient  portion  of  the  window  if  he  could  not  other- 
wise do  what  was  necessary  to  prevent  the  gaining  of  an  easement  by  the  new 
portion  of  the  same  window.  This  was  based  upon  the  proposition  that  a 
man  could  not  alter  the  size  and  position  of  his  window  so  as  materially  to 
prejudice  the  owner  of  the  servient  tenement.  In  such  case  the  owner  of  the 
dominant  estate  was  held  to  have  lost  his  former  right,  at  least  unless  and 
until  he  restored  his  windows  to  their  original  condition.5  The  former  uncer- 
tainty in  the  law  was  to  a  great  extent  settled  by  a  case  in  the  House  of 
Lords,  in  which  it  was  held  that  no  alteration  of  an  ancient  light  would  justify 
the  owner  of  the  servient  tenement  in  obstructing  what  should  remain  of  the 
ancient  light,  so  as  to  exempt  him  from  liability  to  pay  damages  for  such 
obstruction.6  And  though  there  is  authority  to  the  contrary,7  the  principle 
of  this  decision  has  been  applied  by  a  court  of  equity  in  granting  relief  by 
injunction.8 

1.  Mere  Nonuser  Not  Abandonment.  —  Stokoe 
v.  Singers,  8  El.  &  Bl.  31,  92  E.  C.  L.  31; 
Smith  v.  Baxter,  (1900)  2  Ch.  138,  69  L.  J.  Ch. 
437,  82  L.  T.  N.  S.  650;  Tapling  v.  Jones,  11 
H.  L.  Cas.  290,  13  C.  B.  N.  S.  876.  106  E.  C. 
L.  876. 

Mere  Nonuser  for  Any  Length  of  Time  Will  Not 
Destroy  or  Extinguish  an  Easement  of  Light  and 

Air  arising  out  of  express  grant;  in  order  to 
destroy  such  easement  by  nonuser  there  must 
be,  in  addition,  some  conduct  on  the  part  of 
the  owner  of  the  servient  tenement  adverse  to 
and  in  defiance  of  the  easement,  and  the  non- 
user  must  be  the  result  thereof  and  must  con- 
tinue for  twenty  years.  Dill  v.  Board  of  Edu- 
cation, 47  N.  J.  Eq.  421. 

2.  Abandonment  Question  of  Intention.  —  Foote 
v.  Metropolitan  El.  R.  Co.,  147  N.  Y.  367. 
And  see  the  cases  cited  in  the  notes  immedi- 
ately preceding. 

3.  Stokoe  v.  Singers,  8  El.  &  Bl.  31,  92  E.  C. 
L.  31. 

4.  Acquiescence  in  Obstruction.  —  Lattimer  v. 
Livermore,  72  N.  Y.  174. 

5.  Alteration  Held  to  Work  Forfeiture  of  Right. 
—  Cherrington  v.  Abney,  2  Vern.  646;  Garritt 
v.  Sharp,  3  Ad.  &  El.  325,  30  E.  C.  L.  104,  I 
Hurl.  &  W.  224,  4  N.  &  M.  834;  Blanchard  v. 
Bridges,  4  Ad.  &  El.  176,  31  E.  C.  L.  46,  1 
Hurl.  &  W.  630,  5  N.  &  M.  567;  Cooper  v. 
Hubbuck,  30  Beav.  160;  Cotching  v.  Bassett, 
32  Beav.  101,  9  Jur.  N.  S.  590,  32  L.  J.  Ch.  286; 
Renshaw  v.  Bean,  18  Q.  B.  112,  83  E.  C.  L. 
in;  Hutchinson  v.  Copestake,  9  C.  B.  N.  S. 
863,  99  E.  C.  L.  863;  Jones  v.  Tapling,  12  C. 
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B.  N.  S.  826,  104  E.  C.  L.  826,  affirming  11  C. 
B.  N.  S.  283,  103  E.  C.  L.  283.  CempareQ.t12.n- 
dler  v.  Thompson,  3  Campb.  80;  Cotterell  v. 
Griffiths,  4  Esp.  69. 

Alteration  Made  with  Consent  of  Owner  of  Servi- 
ent Estate.  —  Where  the  owner  of  a  dominant 
tenement,  in  the  course  of  rebuilding,  ma- 
terially alters  his  ancient  lights,  after  com- 
munication with  and  the  implied  consent  of 
the  owner  of  the  servient  tenement,  the  lights 
as  altered  cannot  be  interfered  with  by  the  lat- 
ter.   Cotching  v.  Bassett,  32  Beav.  101. 

The  Opening  of  New  Windows  does  not  neces- 
sarily work  a  forfeiture  of  a  right  to  access  of 
light  and  air  to  ancient  windows;  but  the  open- 
ing of  the  additional  windows  has  been  held 
to  justify  the  owner  of  the  servient  tenement 
in  obstructing  the  ancient  windows,  if  this 
should  be  unavoidable  in  the  exercise  of  his 
right  to  obstruct  the  new  windows.  Binckes 
v.  Pash,  11  C.  B.  N.  S.  324,  103  E.  C.  L.  324,  8 
Jur.  N.  S.  360,6  L.  T.  N.  S.  125,  10  W.  R.  424; 
Davies  v.  Marshall,  I  Drew.  &  Sin.  557,  7  Jur. 
N.  S.  720. 

6.  Tapling  v.  Jones,  11  H.  L.  Cas.  290,  13  C. 
B.  N.  S.  876,  106  E.  C.  L.  876. 

7.  Right  to  Injunction  Denied.  —  Heath  :■. 
Bucknall,  L.  R.  S  Eq.  I,  38  L.  J.  Ch.  372,  20  L. 
T.  N.  S.  549,  17  W.  R.  755.  The  authority  of 
this  case  was  repudiated  in  Staight  v.  Burn,  L. 
R.  5  Ch.  163. 

8.  See  Ecclesiastical  Com'rs  v.  Kino,  14  Ch. 
D.  213;  Newson  v.  Pender,  27  Ch.  D.  43;  Scoit 
v.  Pape,  31  Ch.  D.  554. 

In  Aynsley  v.  Glover,  L.  R.  10  Ch.  283,  and 


Loss  or  Extinguishment 


LIGHT  AND  AIR. 


of  Easement. 


The  Present  Doctrine  seems  to  be  that  a  right  to  an  easement  of  light  and  air 
may  be  lost  by  such  an  alteration  of  the  building  or  windows  in  respect  to 
which  the  easement  is  enjoyed  as  to  manifest  an  intention  to  abandon  the 
right.1  But  the  alteration  will  not  amount  to  an  abandonment  of  the  right 
unless  the  intention  to  abandon  is  manifest.  Merely  altering  the  building  or 
rebuilding  it  will  not  work  a  forfeiture  where  the  new  windows  receive  the 
same  light,  or  a  substantial  part  thereof,  as  was  received  through  the  original 
windows.  The  question  is  not  whether  the  windows  remain  the  same,  but 
whether  the  light  claimed  for  the  new  or  altered  windows  is  identical  with 
that  previously  enjoyed.  If  a  window  is  made  smaller,  the  owner  of  the 
building  retains  the  right  to  that  portion  of  the  light  which  still  comes 
through  it;  and,  conversely,  if  the  window  is  enlarged,  he  is  still  entitled  to 
the  amount  of  light  which  he  received  through  the  original  window.2  And 
it  is  not  necessary,  in  order  to  be  entitled  to  an  injunction  restraining  the 
obstruction  of  his  light,  that  the  plaintiff  should  restore  his  windows,  if 
enlarged,  to  their  former  size.3 

Rebuilding  House.  —  Where  a  house  with  ancient  windows  has  been  destroyed 
or  pulled  down  and  is  rebuilt,  the  controlling  principle  to  be  applied  in  deter- 
mining the  question  whether  the  character  of  ancient  lights  which  belonged 
to  the  windows  of  the  old  house  attaches  to  those  of  the  new  is  to  inquire 
whether  the  new  windows  would  impose  upon  the  servient  tenement  either  an 
additional  servitude  to  that  to  which  it  was  before  subjected,  or  a  different 
servitude;  and  in  order  to  have  this  effect,  the  change  must  be  material, 
either  in  the  nature  or  in  the  quantum  of  the  servitude  imposed.  Not  every 
trivial  or  immaterial  change  will  prevent  the  new  windows  from  possessing  the 
character  of  ancient  lights  belonging  to  the  old  windows.4  The  right  to  light 
is  not  affected  by  the  fact  that  the  building  to  be  erected  in  place  of  that  torn 
down  is  to  be  used  for  a  different  purpose  and  by  different  persons  from  the 
original  building.5  Nor  will  the  fact  that  the  new  building  is  not  yet  built 
prevent  the  granting  of  an  injunction  to  restrain  an  adjoining  landowner  from 
building  on  his  own  ground  so  as  to  obstruct  the  lights  of  the  building  to  be 
erected,  where  such  erection  is  to  be  accomplished  without  delay.6 

Improvement  of  Structure  of  Window.  —  The  owner  of  an  ancient  light  may,  with- 
out affecting  his  right,  improve  the  structure  of  his  window  so  as  to  let  in 
more  light,  and  after  such  alteration  the  owner  of  the  adjoining  property  has 
no  right  to  reduce  the  amount  of  light  received  through  such  window  to  what 
it  was  before.7 

Siaight  v.  Burn,  L.  R.  5  Ch.  163,  it  was  ex-  Evidence  of  Plaintiffs  Intention  to  Preserve 
pressly  held  lhat  Tapling  v.  Jones,  n  H.  L.  Bight  Immaterial.  —  In  an  action  to  restrain  the 
Cas.  290,  governs  courts  of  equity  as  well  as  obstruction  of  ancient  lights  in  respect  of 
courts  of  law.  premises  which  have  been  rebuilt,  evidence  of 

1.  Scott  v.  Pape,  31  Ch.  D.  554;  Fowler  v.  ihe  plaintiff's  intention  to  preserve  ancient 
Walker,  51  L.  J.  Ch.  443,  affirming  42  L.  T.  N.  lights  upon  the  rebuilding  is  unnecessary. 
S.  356.  See  also  the  cases  cited  in  the  note  Smith  v.  Baxter,  (1900)  2  Ch.  138,  69  L.  J.  Ch. 
immediately  following.  437,  82  L.  T.  N.  S.  650. 

2.  Present  Doctrine  —  Easement  Not  Necessarily  3.  Aynsley  v.  Glover,  L.  R.  10  Ch.  283. 
Lost  by  Alteration  of  Building.  —  Tapling  v.  4.  Rebuilding  House. —  Curriers'  Co  v.  Cor- 
Jones,  11  H.  L.  Cas.  290,  13  C.  B.  N.  S.  876,  bett,  2  Drew.  &  Sm.  355,  affirmed  4  De  G.  J.  & 
106  E.  C.  L.  876;  National  Provincial  Plate  S.  764,  11  Jur.  N.  S.  719;  Heath  v.  Bucknall,  L. 
Glass  Ins.  Co.  v.  Prudential  Assur.  Co.,  6  Ch.  R.  8  Eq.  1,  38  L.  J.  Ch.  372,  20  L.  T.  N.  S.  549, 
D.  757;  Ecclesiastical  Com'rs  v.  Kino,  14  Ch.  17  W.  R.  755.  See  also  Pendarves  v.  Monro, 
D.  213;  Newson  v.  Pender,  27  Ch.  D.  43;  Bui-     61  I..  J.  Ch.  494  (1892)  1  Ch.  611. 

lers  v.  Dickinson,  29  Ch.  D.  155,  54  L.  J.  Ch.  5.  Use  of  New  Building  for  Different  Purpose. — 
776,  52  L.  T.  N.  S.  400;  Scott  v.  Pape,  31  Ch.  Ecclesiastical  Com'rs  1:  Kino,  14  Ch.  D. 
D.  554,  54  L.  T.  N.  S.  399;  Greenwood  v.  213. 

Hornsey,  33  Ch.  D.  471,  55  L.  T.  N.  S.  135;  6.  Staight  v.  Burn,  L.  R.  5  Ch.  163;  Eccle- 
Maguire  v.  Grattan,  16  W.  R.  1189,  Ir.  R.  2  Eq.  siastical  Com'rs  v.  Kino,  14  Ch.  D.  213. 
246;  Staight  v.  Burn,  L.  R.  5  Ch.  163;  Aynsley  7.  Turner  v.  Spooner,  1  Drew.  &  Sm.  467,  30 
v.  Glover,  L.  R.  10  Ch.  283;  Barnes  v.  Loach,  L.  J.  Ch.  801,  7  Jur.  N.  S.  1068,  4  L.  T.  N.  S. 
4  Q.  B.  D.  494,  48  L.  J.  Q.  B.  756,  41  L  T.  732,  9  W.  R.  684.  See  also  Jackson  v.  New- 
N.  S.  278,  28  W.  R.  32.  castle,  10  Jur.  N.  S.  688. 
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Loss  of  Easement. 


LIGHT  AND  AIR  — LIKE. 


Definitions. 


A  Change  of  the  Use  to  which  the  building  is  put  will  not  deprive  the  dominant 
owner  of  his  right  to  the  access  of  light.1 

Easement  Lost  Where  Identity  of  Light  Cannot  Be  Shown.  —  Where,  in  the  alteration 
or  rebuilding  of  the  dominant  tenement,  evidence  of  the  former  position  of 
the  windows  has  not  been  preserved,  so  that  the  identity  of  the  light  previ- 
ously enjoyed  cannot  be  established,  the  right  is  lost.3 


LIGHTER,     (See  also  the  title  CONTRACTS   OF  AFFREIGHTMENT  AND 

Charter-parties,  vol.  7,  p.  235.)  —  A  class  of  vessels  used  in  assisting  to  load 
and  unload  other  vessels;3  a  craft  plying  for  hire  for  the  carrying  of  goods.4 
LIGHTERAGE.  —  The  price  paid  for  unloading  ships  by  lighters  or  boats.5 
LIGHTNING.  (See  also  the  titles  EXPLOSIONS  and  EXPLOSIVES,  vol.  11, 
p.  506;  Fire  Insurance,  vol.  13,  p.  126.)  —  A  sudden  discharge  of  electricity 
from  a  cloud  to  the  earth,  or  from  the  earth  to  a  cloud,  or  from  one  cloud  to 
another,  that  is,  from  a  body  positively  charged  to  one  negatively  charged, 
producing  a  vivid  flash  of  light,  and  usually  a  loud  report  called  thunder.6 

LIKE.  —  Like  is  defined  to  mean,  having  the  same  or  nearly  the  same 
appearance,  qualities,  or  characteristics;  resembling;  similar  to;7  equal  in 
quantity,  quality,  or  degree;  exactly  corresponding.8 


1.  Eight  Not  Lost  by  Change  of  Use,  —  Aynsley 
v.  Glover,  L.  R.  18  Eq.  544;  Ecclesiastical 
Com'rs  v.  Kino,  14  Ch.  D.  213;  Moore  v.  Hall, 
3  Q.  B.  D.  178,  47  L.  J.  Q.  B.  334,  dissenting 
from  Martin  v.  Goble,  1  Campb.  320,  in  which 
case  it  was  held  that  where  the  use  of  a  build- 
ing is  changed,  the  occupant  may  claim  only 
the  amount  of  light  to  which  the  building  was 
originally  entitled  for  its  former  use. 

The  right  conferred  or  recognized  by  the 
Prescription  Act,  2  &  3  Wm.  IV.,  c.  71,  is  "  an 
absolute  indefeasible  right  to  the  enjoyment 
of  the  liprht,  without  reference  to  the  purpose 
for  which  it  has  been  used."  Yates  v.  Jack, 
L.  R.  1  Ch.  295.  To  the  same  effect  see 
Younge  v.  Shaper,  27  L.  T.  N.  S.  643,  21  W.  R. 
135. 

2.  Easement  Lost  Where  Identity  of  Light  Can- 
not Be  Shown. —  Scott  v.  Pape,  31  Ch.  D.  554; 
Fowler  71.  Walker,  51  L.  J.  Ch.  443,  affirming 
49  L.  J.  Ch.  598,  42  L.  T.  N.  S.  356;  Pendarves 
v.  Monro,  (1892)  1  Ch.  611,  61  L.  J.  Ch.  494. 

3.  The  Mamie,  5  Fed.  Rep.  820. 

4.  Reg.  v.  Reed,  28  Eng.  L.  &  Eq.  136. 
Lighterman.  —  Kennaird  v.  Cory,  (1898)  2  Q. 

B.  584. 

5.  Western  Transp.  Co.  v.  Hawley,  1  Daly 
(N.  Y.)  332,  where  ii  was  held  that  a  charge 
for  taking  a  boat  to  another  pier  instead  of 
the  usual  one  of  delivery  would  not  be  em- 
braced under  the  term  lighterage.  See  also 
the  title  Contracts  of  Affreightment  and 
Charter-parties,  vol.  7,  p.  180. 

6.  Spensley  v.  Lancashire  Ins.  Co.,  54  Wis. 
433,  quoting  Imp.  Diet.  See  also  Babcock  v. 
Montgomery  County  Mut.  Ins.  Co.,  6  Barb. 
(N.  Y.) 1  637,  4  N.  Y.  326. 

7.  Lincoln  Center  v.  Linker,  7  Kan.  App. 
282. 

"  Tike  does  not  necessarily  mean  the  same 
in  all  particulars,  but  rather  the  contrary." 
Houghton  v.  Field,  2  Cush.  (Mass.)  145  (con- 
struing "like  remedies"). 

8.  Badger  v.  Daniel,  79  N.  Car.  387  (concur- 
ring opinion),  quoting  Webster's  Diet. 

Like  and  Same.  (See  also  Same.)  — "  The 
like"  is  not  synonymous  with  "  the  same." 


Therefore  where  in  a  marriage  settlement  the 
ultimate  limitation  of  a  sum  of  money  belong- 
ing to  the  wife  was  to  her  next  of  kin  of  her 
own  blood  and  family  in  due  course  of  distri- 
bution, the  same  as  if  she  had  died  a  feme  sole 
and  intestate,  and  the  settlement  contained  a 
covenant  that  the  wife's  after-acquired  prop- 
erty, real  and  personal,  should  be  settled  upon 
"  the  like  trusts,  intents,  and  purposes,"  it 
was  held  that,  in  default  of  appointment,  after- 
acquired  realty  went  to  her  heir  at  law  and 
personalty  to  her  next  of  kin.  Brigg7\  Brigg, 
54  L.  J.  Ch.  464. 

Like  Animals.  (See  generally  the  title  Rev- 
enue Laws.)  —  A  tariff  act  imposed  a  tax 
upon  goat  hair  or  hair  of  other  like  animals. 
Counsel  for  the  appellee  insisted  that  a  sheep 
was  a  "  like  animal  "  to  a  goat.  The  court 
said:  "  The  sheep,  in  respect  to  its  fleece  is 
not  a  '  like  animal  '  to  the  goat.  In  respect  to 
its  fleece,  the  sheep  is  almost  sui  generis.  In 
that  respect  it  differs  wholly  from  the  goat, 
and  from  almost  every  other  known  animal. 
In  respect  to  their  coats,  the  horse,  the  ox,  the 
hog,  the  dog,  the  cat,  the  deer,  the  fox,  the 
donkey,  and  the  monkey  are  each  and  all  more 
like  the  goat  than  the  sheep."  Lyon  v.  Marine, 
(C.  C.  A.)  55  Fed.  Rep.  967. 

Like  Circumstances — Like  Description. —  Where 
a  canal  company  was  authorized  to  charge  tolls 
equally  to  all  persons  using  boats  of  like  de- 
scription, etc.,  and  passing  along  the  same 
portion  of  the  canal  "  under  the  like  circum- 
stances," it  was  held  that  the  company  was 
authorized  to  take  a  proportionately  less  toll 
per  ton  per  mile  for  goods  carried  a  given  dis- 
tance along  any  part  of  the  canal  than  for 
goods  carried  less  than  that  distance,  the  court 
saying-  "Among  the  circumstances  is  the 
circumstance  of  the  goods  coming  a  longer 
distance  on  the  canal."  Strick  v.  Swansea 
Canal  Co.,  16  C.  B.  N.  S.  255,  in  E.  C.  L.  255. 
In  an  act  imposing  on  railway  companies 
equality  of  charge  for  goods  "  of  a  like  descrip- 
tion and  quantity  "  and  conveyed  "  under  the 
like  circumstances,"  it  was  held  that  these 
words  referred  not  to  the  contents  of  the  par- 
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Definition. 


LIKE. 


Definition. 


eels,  but  to  their  similarity  for  purposes  of  car- 
riage. Great  Western  R.  Co.  v.  Sutton,  L.  R. 
4  H.  L.  247. 

The  phrase  "  goods  of  like  description,"  in 
the  provision  in  a  tariff  act  for  "  women's  and 
children's  dress  goods,  coat  linings,  Italian 
cloths,  and  goods  of  like  description,"  is  not 
restricted  in  its  application  to  Italian  cloths, 
but  relates  also  to  "  women's  and  children's 
dress  goods."  Sullivan  v.  Robertson,  37  Fed. 
Rep.  778,  the  court  saying:  "  I  see  no  reason 
why  the  phrase  '  goods  of  like  description  ' 
should  not  be  taken  *  *  *  as  qualifying 
all  llie  articles  which  are  enumerated  in  the 
clause  preceding  that  phrase."  See  generally 
the  title  Revenue  Laws. 

Like  Crime.  —  In  interpreting  a  statute 
imposing  various  penalties  on  persons  con- 
victed of  robbery,  forgery,  counterfeiting,  per- 
jury, or  "  01  her  like  crime,"  the  court  said: 
"  The  several  crimes  enumerated  in  the  statute 
are  of  this  class  known  as  infamous  crimes; 
and  it  is  to  be  presumed  that  the  expression 
'  or  other  like  crime  '  was  intended  to  apply  to 
and  embrace  such  other  crimes  as  are  likewise 
inconsistent  with  the  common  principles  of 
honesty  and  humanity  and  convict  the  perpe- 
trator of  depravity  and  moral  turpitude." 
Anderson  v.  Winfree,  85  Ky.  605.  See  also 
the  title  Infamy  and  Infamous  Crimes,  vol. 
16,  p.  245. 

Like  Kind.  (See  also  the  title  Gaming, 
vol.  14.  p.  684.)  —  In  interpreting  a  statute 
inflicting  a  penalty  on  keepers  of  tables  called 
A.  B.  C.  or  E.  O.  tables,  or  faro  bank,  or  any 
other  gaming  table  "of  the  same  or  like  kind," 
it  was  held  that  the  distinctive  feature  of  the 
gimes  mentioned  was  that  the  chances  of  the 
game  were  unequal,  all  other  things  being 
equal,  and  those  unequal  chances  were  in 
favor  of  the  exhibitor,  and  that  other  games 
resembling  ihose  standard  games  in  that  dis- 
tinctive feature  were  "  of  the  same  or  like 
kind  "  within  the  meaning  of  the  statute. 
Com.  v:  Wyatt,  6  Rand.  (Va.)  694.  See  also 
Huff  v.  Com.,  14  Gratt.  (Va.)  648;  State  v.  Gri- 
der,  18  Ark.  297.  The  game  of  poker  was  held 
to  be  not  such  a  game  in  Nuckolls  v.  Com.,  32 
Gratt.  (Va.)  884. 

In  Stale  v.  Red,  7  Rich.  L.  (S.  Car.)  10,  the 
court  said:  "  In  the  words  of  the  act  the  game 
was  '  at  a  bank  '  denominated  thimbles  and 
balls,  and  kept  by  the  defendant,  who  played 
for  a  stake;  and,  in  the  absence  of  all  evidence 
to  the  contrary,  the  court  will  not  criticallv  in- 
quire if  it  be  a  bank  of  the  same  or  a  like  kind 
as  those  mentioned  in  the  act." 

A  knife  which  in  some  of  its  essential  par- 
ticulars is  unlike  a  bowie  knife  may  neverthe- 
less be  within  the  statutory  description  of  a 
knife  "  of  like  kind  and  description  "  with  a 
bowie  knife;  otherwise  of  a  knife  which  in  all 
its  essential  particulars  is  unlike  a  bowie  knife. 
Sears  v.  State,  33  Ala.  347. 

Like  Manner.  —  Where,  in  an  action  against 
an  administrator  on  his  official  bond,  evidence 
against  the  defendant  is  made  by  statute 
''  in  like  manner  "  admissible  and  competent 
against  his  sureties,  "  the  only  natural  and 
reasonable  construction  of  this  act  is  that 
when  the  evidence  was  conclusive  against 
the  principal,  prior  to  the  act,  it  became  '  in 
like  manner'  conclusive  against  the  sureties, 


after  the  act."  Brown  v.  Pike,  74  N.  Car.  534. 
See  also  Badger  v.  Daniel,  79  N.  Car.  379. 

Where  a  conviction  stated  that  R.  A.  was 
convicted  of  carrying  brandy  liable  to  Le 
seized  (without  saying  "  upon  oath  "),  and 
proceeded:  "  It  is  this  day,  in  like  manner, 
also  proved  on  the  oath  of  J.  H.  *  *  *  that 
the  said  brandy  was  taken  from  the  said  R. 
A."  and  that  he  was  detained,  etc.,  il  was  held 
that  this  did  not  show  compliance  with  the 
statutory  requirement  that  the  offense  should 
be  proved  on  oath.  Abbott,  C.  J.,  said:  "  I 
do  not  find  anything  in  this  conviction  to  which 
the  expression  '  in  like  manner  '  can  refer.  In 
the  former  part,  the  statement  is  merely  that 
R.  A.  was  convicted.  It  is  not  anywhere 
alleged  that  he  was  proved  upon  oath  to  have 
been  found  carrying  and  conveying  the  brandy. 
Now,  that  is  the  offense  cf  which  he  was  con- 
victed, and  as  it  does  not  appear  that  the  con- 
viction proceeded  upon  proper  evidence  the 
prisoner  must  be  discharged."  Ex  p.  Aldridge, 
2  B.  &  C.  600,  9  E.  C.  L.  194. 

Same  —  Wills.  (See  also  the  title  Wills.)  — 
In  the  second  clause  of  his  will  a  testator  gave 
all  his  real  estate  "  except  the  portions  thereof 
hereinafter  otherwise  given  or  disposed  of 
*  *  *  in  like  manner  to  my  said  wife."  It 
was  contended  that  the  testator,  by  the  words 
"  in  like  manner,"  imported  into  the  second 
clause  and  applied  to  the  real  estate  the  con- 
tingencies applied  in  the  first  clause  to  per- 
sonal property.  In  holding  this  not  to  be  the 
true  construction  the  court  said:  "  Manifestly 
the  gift  in  the  second  clause  was  not  made  '  in 
like  manner  '  to  that  in  the  fhst,  for  the  con- 
ditions and  terms  of  the  gift  are  utterly  differ- 
ent, even  if  the  imported  words  are  inserted. 
The  devise  '  in  like  manner  '  refers  to  the  gift 
to  the  wife,  and  may  have  been  used  in  the 
sense  of  '  also,'  to  indicate  a  gift  to  her  in 
addition  to  that  made  by  the  preceding  clause; 
or  it  may  have  been  used  to  refer  to  the  basis 
of  the  gift,  in  that  it  was  to  be  accepted  in  lieu 
of  dower,  the  same  as  the  bequest  of  the  per- 
sonal property."  Moffett  v.  Elmendorf,  152 
N.  Y.  475- 

Same  —  Burden  of  Proof.  —  A  rule  of  court  pro- 
vided that  in  all  cases  where  the  burden  of 
proof  rested  upon  the  plaintiff  in  execution  he 
was  entitled  to  the  conclusion,  but  if  the  claim- 
ant introduced  no  evidence  he  should  have  the 
conclusion,  and  in  cases  of  illegality  the 
plaintiff  in  execution  should  "  in  like  manner 
conclude."  It  was  contended  that  the  words 
"  in  like  manner  "  in  this  rule  meant  that  in 
illegality  cases  the  defendant  should  have  the 
conclusion  where  he  assumed  the  burden  of 
proof.  The  court,  however,  held  otherwise. 
Bertody  v,  Ison.  69  Ga.  318. 

Like  Nature.  —  Where,  by  articles  of  associa- 
tion, the  directors  of  a  companv  might,  with 
the  consent  of  a  general  meeting,  amalgamate 
with  the  business  of  any  corporation  of  a  "like 
nature,"  it  was  held  that  thev  could  not  com  pel 
a  dissentient  shareholder  to  become  a  member 
in  a  new  company  with  more  extended  objects, 
nor  (semble)  in  any  new  company  at  all.  In  re 
Empire  Assur.  Corp.,  L.  R.  4  Eq.  341. 

Same  —  Unconnected  with  Parcels  of  Like  Na- 
ture.—  A  statute  fixing  freight  rates  provided 
that  it  should  not  extend  to  large  aggregate 
quantities,  although  put  up  in  separate  and 
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Definitions. 


LIKELY.  —  See  note  I. 

LIKEWISE.  —  Likewise  means  in  like  manner;  also;  moreover;  too.2 


distinct  parcels,  but  should  apply  only  to  single 
parcels  unconnected  with  parcels  of  like  nature. 
The  plaintiff  contended  that  he  came  within  the 
section,  as  each  parcel  sent  by  him  was  made 
up  of  goods  which  fell  within  the  same  class; 
as,  for  example,  drugs,  drapery,  glass,  and 
stationery.  The  court  held  that  he  did  not 
come  within  the  exception.  Parker  n.  Great 
Western  R.  Co.,  6  El.  &  Bl.  105,  88  E.  C.  L.  105. 

Like  Notice. —  A  statute  provided  that  if  the 
defendant  should  have  appeared  in  the  cause 
by  attorney  or  should  have  given  notice  of  his 
intention  to  appear  and  defend  the  action,  a 
"  like  notice  of  assessment  of  damages  by  the 
clerk  "  should  be  given  "  as  is  required  of  the 
trial  of  a  cause."  It  was  held  that  the  words 
"  like  notice  as  is  required  of  the  trial  of  a 
cause  "  referred  to  the  length  of  time  that 
must  elapse  between  the  service  of  notice  and 
the  assessment.  Sinnock  v.  Hosmer,  97  Mich. 
475- 

Like  Offense  denotes  sameness  in  all  essen- 
tial particulars.  Com.  v.  Fontain,  127  Mass. 
452.  455- 

Like  Penalty.  —  An  English  statute  provided 
that  if  any  member  of  the  House  of  Peers 
should  vote  without  taking  a  certain  oath  he 
should  be  subjected  to  a  certain  penalty  to  be 
recovered  by  action  in  one  of  the  superior 
courts  of  Westminster,  and  that  for  sitting 
without  taking  the  oath  a  member  of  the 
House  of  Commons  should  be  subject  to  a  like 
penalty.  It  was  contended  that  the  words 
"  a  like  penalty  "  meant  only  a  penalty  of  like 
amount,  and  not  a  penalty  of  like  amount  to 
be  recovered  in  like  manner;  but  the  court  re- 
fused to  sustain  this  contention.  Bradiaugh 
v.  Clarke,  8  App.  Cas.  357. 

Like  Proceedings.  —  See  Stuart  v.  Stuart,  67 
Mo.  App.  65. 

"  '  Like  proceedings  '  refers  as  well  to  char- 
acter as  to  details,  and  those  under  complaints 
for  violation  of  ordinances  can  hardly  be 
likened  in  character  to  those  under  indictments 
or  informations  for  breaches  of  general  laws." 
People  v.  Jackson,  8  Mich.  112. 

Like  Services  —  Substantial  Resemblance  Meant. 
—  U.  S.  v.  Wallace,  116  U.  S.  398.  This  was 
a  case  involving  fees  of  a  Circuit  Court  com- 
missioner under  Rev.  Stat.  U.  S.,      828,  847. 

Like  Service  and  Proof.  —  See  Exley  v.  Berry- 
hill,  37  Minn.  182. 

Like  Sum.  —  A  statute  prohibiting  railroad 
corporations  from  obstructing  highways  by 
cars  at  crossings  provided  that  for  each  offense 
the  offending  engineer  or  conductor  should 
forfeit  the  sum  of  not  less  than  ten  dollars  or 
more  than  one  hundred  dollars,  and  that  the 
corporation  on  whose  road  the  offense  was 
committed  should  be  liable  for  the  like  sum. 
The  court  said  •  "  That  the  corporation  should 
be  liable  '  for  the  like  sum  '  meant  no  more 
than  that  the  corporation  should  be  liable  for 
the  like  sum  for  which  the  engineer  or  con- 
ductor was  liable,  and  not  that  the  corporation 
should  be  liable  for  the  like  sum  for  which  the 
engineer  or  conductor  had  been  convicted  and 
adjudged  to  pay."  Toledo,  etc.,  R.  Co.  v. 
People,  81  III.  141. 
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1.  Likely  to  Waste.  —  Under  a  statute  enact- 
ing that  where  any  estate  attached  should  be 
certified  to  be  "  likely  to  waste  or  be  destroyed 
by  keeping  "  it  might,  when  not  replevied 
within  twenty  days,  be  sold  by  order  of  the 
judge,  it  was  held  that  a  slave  might  be  sold. 
Millard  v.  Hall,  24  Ala.  230 

Likely  to  Be  Permanently  Injured.  —  In  Reg.  v. 
Bowman,  31  Nova  Scotia  403,  the  defendant 
was  charged  with  failure  to  provide  necessaries 
for  his  wife,  in  consequence  of  which  her 
health  was  likely  to  become  permanently  in- 
jured. It  was  held  that  the  words  "  likely  to 
be  permanently  injured  "  had  no  technical 
meaning,  and  that  in  every  case  it  is  purely  a 
question  of  fact  whether  the  acts  proved  are  of 
such  a  character  that  the  health  of  the  wife  is 
likely,  by  reason  of  those  acts,  to  be  perma- 
nently injured. 

Likely  to  Become  Insolvent.  —  Where  an  ex- 
ecutor was  unable  to  meet  his  obligations  as 
they  matured,  and  his  estate  consisted  princi- 
pally of  an  undivided  interest  in  property  held 
in  common  with  others  not  likely  to  bring  its 
true  value  at  a  forced  sale,  it  was  held  that  he 
was"  likely  to  become  insolvent."  Edwards's 
Estate,  12  Phila.  (Pa.)  85,  35  Leg.  Int.  (Pa.) 
182. 

2.  Likewise.  —  State  Bank  v.  Ewing,  17  Ind. 
71,  quoting  Walk.  Diet.;  Ex  /.  Joffee,  46  Mo. 
App.  368. 

Wills.  (See  also  the  title  Wills,  and  see 
Also,  vol.  2,  p.  177.)  —  A  clause  in  a  will  be- 
ginning with  the  word  likewise  is  usually  to 
be  read  as  independent  of  the  former  clause. 
Lethieullier  v.  Tracy,  3  Atk.  774;  Pearson  v. 
Rutter,  3  De  G.  M.  &  G.  398;  Boosey  v.  Gar- 
dener, 5  De  G.  M.  &  G.  122. 

A  testator  left  half  of  his  interest  in  real 
estate  to  his  wife,  "  to  be  set  apart  as  dower;  " 
likewise,  half  of  his  interest  in  certain  per- 
sonal property.  The  court  said  "Constru- 
ing the  various  provisions  of  the  will  in  which 
the  word  likewise  occurs,  *  *  *  it  seems 
to  result  that_  the  first  definition  given  by 
Walker,  to  wit,  '  in  like  manner,'  cannot  main- 
tain; but  that  the  same  was  more  probably 
used  with  reference  to  its  second  definition,  to 
wit, '  also.'  "    State  Bank  v.  Ewing,  17  Ind.  68. 

But  in  Paylor  v.  Pegg,  24  Beav.  105,  a  tes- 
tator devised  an  estate  to  his  son  until  he 
should  attain  the  age  of  twenty-one  years,  and 
to  the  testator's  widow  for  life  in  case  his  son 
died  under  the  age  of  twenty-one  years.  This 
was  followed  by  a  gift  of  the  produce  of  the 
estate  to  his  nephews,  beginning  with  the 
word  likewise.  It  was  held,  upon  the  context, 
that  the  gift  to  the  nephews  was  governed  by 
the  same  contingency  as  that  to  the  widow, 
and  the  son  having  attained  majority,  the  gift 
to  the  nephews  failed.  Sir  John  Romilly,  M. 
R.,  said  that  he  was  satisfied  that  it  was  not 
the  intention  of  the  lords  justices  in  Boosey  v. 
Gardener,  5  De  G.  M.  &  G.  122  (which  had 
been  cited  as  deciding  that  where  the  word 
likewise  began  a  clause  in  a  will  it  constituted 
a  separate  and  independent  gift,  unconnected 
with  thai,  which  preceded),  to  establish  the 
proposition  that  "  wherever  the  word  likewise 
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LIMB.  —  See  note  I. 

LIMIT  —  LIMITED.  (See  also  Ltd.,  post)  —  Limit,  most  obviously  and 
normally,  designates  a  bound  ;  a  restraint ;  a  circumscription  ;  a  boundary.2 


occurs,  the  contingency  which  governs  the 
previous  gift  is  not  to  govern  thai  which  fol- 
lows, if  the  subject-matter  is  clearly  connected, 
as,  for  instance,  where  one  part  is  dealing  with 
a  life  estate  and  the  other  with  the  reversion." 

Same  —  Likewise  and  Also.  —  The  words  in  a 
will,  •'  I  give  and  bequeath  to  my  beloved  wife, 
A.,  all  my  worldly  goods,  consisting  of  house- 
hold furniture,  clothing,  bed  and  bedding, 
money  and  cattle,  also  whatsoever  debts  may 
be  due  me,  likewise  my  house  and  lot  I  now 
occupy,"  were  held  to  be  ineffectual  to  pass 
other  real  estate  owned  by  the  testator  at  the 
date  of  the  will  and  at  the  time  of  his  death. 
Farish  v.  Cook,  6  Mo.  App.  328. 

City  Charter.  —  The  city  charter  of  Kansas 
City  provided  that  the  mayor  and  common 
council  should  have  the  management  and  con- 
trol of  the  finances  and  other  property  belong- 
ing to  the  corporation,  "  except  as  is  in  this 
charter  otherwise  provided,  and  likewise  shall 
have  power  by  ordinance  "  to  do  several 
things  thereafter  enumerated.  It  was  held 
that  likewise,  as  thus  used,  meant  "  in  like 
manner,"  "  also,"  "  moreover,"  "  too."  Exp. 
Joffee,  46  Mo.  App.  368. 

1.  For  the  meaning  of  the  expression 
"jeopardy  of  limb,"  in  the  constil  utional  pro- 
visions, see  the  title  Jeopardy,  vol.  17,  p.  582. 

2.  Settled  limits  of  the  United  States.  —  In  Cas- 
ler  v.  Connecticut  Mut.  L.  Ins.  Co.,  22  N.  Y. 
431,  it  was  held  that  the  words  "  settled  limits 
of  the  United  Stales,"  in  the  conditions  of  a 
life  policy,  restricted  the  assured  within  the 
geographical  boundaries  of  the  Union,  includ- 
ing the  territories,  organized  and  unorganized, 
and  not  within  the  inhabited  portions  of  the 
country  or  the  region  of  settlements.  See  also 
the  title  Life  Insurance,  ante. 

Limited  in  the  Sense  of  Special.  —  See  Amy  k. 
Amy,  12  Utah  278;  Den  v.  Hammel,  18  N.  J. 
L.  73- 

Limited  Equivalent  to  Determined.  —  See  In  re 
Frost,  (1899)  2  Ch.  214. 

Limit  and  Exemption.  —  Where  a  statute  pro- 
vided that  a  limit  imposed  on  any  rate  by  a 
local  Act  of  Parliament  should  not  apply  to 
rates  required  to  be  levied  for  sanitary  pur- 
poses, it  was  held  that  the  word  limit  ought 
not  to  be  construed  to  mean  "  exemption,"  but 
was  properly  applicable  to  the  amount  of  the 
rate.  Walton-on-the-Naze  v.  VValford,  L.  R. 
10  Q.  B.  180. 

"Prescribed  Limits"  in  an  act  regulating 
markets  was  held  to  mean  "  the  boundaries  of 
the  borough."  Caswell  v.  Cook,  11  C.  B.  N. 
S.  637,  103  E.  C.  L.  637. 

Limit  and  Appoint.  —  The  words  "  limit  and 
appoint"  may  operate  as  words  of  grant,  so 
as  to  pass  a  reversion.  Shove  v.  Pincke,  5  T. 
R.  124,  310.  And  see  Brudenell  v.  Elwes,  1 
East  442;  Beard  v.  Westcott,  5  Taunt.  394,  403, 
1  E.  C.  L.  56,  64. 

"Limited  Jurisdiction"  means  properly 
"  special  jurisdiction."  Den  v.  Hammel,  18 
N.  J.  L.  78.  See  also  the  title  Jurisdiction, 
vol.  17,  p.  1039. 

"  Limited  to  the  Following  Effect,"  in  a  statute, 
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was  held  to  mean  "  construed  to  the  following 
effect."    Douglass  v.  Lewis,  3  N.  Mex.  345. 

Sessicn  of  Legislature.  —  Where  a  statute  pro- 
vided that  the  session  of  the  legislature  should 
be  limited  to  sixty  days'  duration,  it  was  held 
that  this  meant  sixty  legislative  working  days. 
Cheyney  v.  Smith,  (Ariz.  1890)  23  Pac.  Rep. 
685.  But  see  the  dissenting  opinion  of  Wright, 
C.  J.    See  also  Legislature,  vol.  18,  p.  822. 

Limited  by  Law.  —  The  organic  act  of  the  ter- 
ritory of  Idaho  provided  that  jurisdiction,  both 
appellate  and  original,  should  be  as  limited 
by  law.  In  construing  this  provision  in  People 
v.  Maxon,  1  Idaho  334,  the  court  said:  "  The 
words  'jurisdiction,  both  appellate  and  orig- 
inal, shall  be  limited  by  law,'  simply  apply 
to  the  regulations  of  the  appellate  powers  of 
these  courts  as  between  themselves  and  be- 
tween them  and  the  inferior  courts.  The  leg- 
islature might  limit  the  appellate  powers  of 
the  Supreme  and  District  Courts,  and  might 
limit  the  original  jurisdiction  of  the  Piobate 
and  Magistrates'  Courts."  See  also  Moore  v. 
Koubly,  1  Idaho  62. 

In  Webster  v.  Seattle  Trust  Co.,  7  Wash.  648, 
it  was  said:  "  The  organic  act  (10  U.  S.  Stat, 
at  L.,  p.  172)  created  the  territorial  Probate 
Courts  and  provided  that  their  jurisdiction 
should  be  '  as  limited  by  law.'  This  phrase 
'  as  limited  by  law  '  was  construed,  in  Ferris 
v.  Higley,  20  Wall.  (U.  S.)  375,  to  mean  that 
the  territorial  Probate  Courts  should  have 
such  jurisdiction  as  the  history  of  English  and 
American  jurisprudence  shows  to  have  been 
conferred  upon  courts  organized  for  the  estab- 
lishment of  wills  and  the  administration  of  the 
estates  of  decedents,  with  such  functions  as 
have  been  added  by  statute  concerning  the 
guardianship  of  infants,  allotment  of  dower, 
and  others  related  more  or  less  to  the  same 
general  subject." 

In  U.  S.  r.  Ensign,  2  Mont.  401,  it  was  held 
that  the  term  "  as  limited  by  lav.'  "  applied  as 
well  to  the  common-law  jurisdiction  as  to  dis- 
trict and  circuit  jurisdiction  conferred  upon 
the  territorial  District  Court. 

Same  —  Common-law  and  Chancery  Jurisdiction. 
—  In  Gallagher  v.  Basey,  1  Mont.  462,  it  was 
said:  "  The  meaning  of  the  phrase  '  as  lim- 
ited by  law  '  is  that  the  mode  and  manner  of 
proceedings  may  be  controlled  and  governed 
by  law,  but  this  does  not  at  all  impair  the  dec- 
laration that  the  courts  shall  possess  chancery 
as  well  as  common-law  jurisdiction;  and  these 
separate  and  distinct  jurisdictions  being  thus 
conferred,  they  cannot,  by  any  action  of  the 
legislature,  be  blended  together,  but  must  be 
kept  and  preserved  inviolate." 

Limited  Edition  of  Books. —  R.  published  a 
series  of  books,  all  but  one  of  which  were 
copyrighted  by  him.  They  were  published  by 
subscription,  with  printed  and  oral  statements 
that  the  edition  of  each  book  was  limited  to 
two  hundred  and  fifty  copies  and  would  not  be 
reprinted.  Subsequently  R.  made  an  assign- 
ment of  all  his  property  for  the  benefit  of  his 
creditors.  It  was  held  that  R.'s  copyrisrl.t  was 
subject  to  his  agreement  with  the  subscribers 
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LIMITATION.  (See  also  the  titles  Conditions,  vol.  6,  p.  499;  Remain- 
ders and  Executory  Interests.)  —  The  word  "limitation"  has  two  well- 
known  and  distinct  meanings ;  in  the  one,  the  primary  meaning,  it  signifies  a 
marking  out  of  bounds  or  limits  of  the  estate  created;  in  the  other  it  signifies 
simply  the  creation  of  an  estate.1    For  other  meanings  see  note  2. 


not  to  print  more  than  two  hundred  and  fifty 
copies.  It  was  held  further  that  this  number 
of  copies  having  been  printed,  the  copyright 
had  in  it  nothing  of  value  to  pass  to  the 
assignee;  and  that  whether  the  copyright  did 
or  did  not  pass  under  the  assignment,  the 
assignee  could  not  so  sell  the  copyright  as  to 
empower  a  purchaser  to  republish  the  books. 
Rider's  Petition.  16  R.  I.  271. 

Limited  Property  or  Interest.  —  While  personal 
property  under  mortgage  is  not  subject  to  seiz- 
ure and  sale  under  execution,  or  ordinary  at- 
tachments at  law,  a  different  rule  prevails  as 
to  distraints  for  rent,  under  a  statute  which 
provides  that  "  any  limited  property  or  in- 
teiest "  in  the  goods  and  chattels  attached 
may  be  distrained  and  sold  for  such  interest 
as  the  tenant  may  have.  Prewelt  v.  Dobbs, 
13  Smed.  &  M.  (Miss.)  442.  The  court  said: 
"  The  terms  '  limited  property  or  interest  ' 
necessarily  embrace  every  description  of  right 
or  title,  whether  at  law  or  in  equity,  which  can 
be  held  to  personal  property." 

limited  Ticket.  —  The  requirement  that  a 
railroad  ticket  shall  be  used  only  for  continu- 
ous passage  renders  it  a  limited  ticket, 
although  there  is  no  limit  as  to  the  time  of 
use.  U.  S.  v.  Egan,  47  Fed.  Rep.  112.  See 
also  the  title  Tickets  and  Fares. 

Limiting  Trust.  —  A  statute  permitted  town 
officers  to  enter  upon  lands  for  the  benefit  of 
the  inhabitants  of  a  town,  and  limited  the 
trust  estate  to  the  officer  making  the  entry  and 
to  his  successors.  Upon  the  construction  of 
the  words  "  limiting  the  trust,"  in  Smith  v. 
Pipe,  3  Colo.  196,  the  court  said:  "  It  cannot 
be  doubted  that  the  purpose  of  the  statute  is 
to  confer  the  estate  upon  the  county  judge  or 
the  corporate  authorities  in  their  official  and 
political  capacity,  and  to  limit  it  to  the  suc- 
cessor in  office  until  the  trust  should  be  finally 
exhausted."  See  also  Aspen  v.  Aspen,  etc., 
Co.,  10  Colo.  191. 

"  Change  or  Limit "  —  "  Lessen  or  Abridge."  — 
In  successive  acts  declaring  that  railroad  com- 
panies should  not  be  permitted  respectively 
"  to  change  or  limit  "  or  "  to  lessen  or 
abridge  "  their  liabilities  as  common  carriers, 
these  expressions  were  held  to  be  of  similar 
import.  Feige  v.  Michigan  Cent.  R.  Co.,  62 
Mich.  2.  See  generally  the  references  given 
under  Limitations  of  Liability,  post. 

1.  Limitation.  —  2  Fearne  on  Contingent  Re- 
mainders, §  24;  Starnes  v.  Hill,  112  N.  Car. 
19.  See  also  Graff  v.  Bonnett,  31  N.  Y.  218; 
Templeman  v.  Gibbs,  86  Tex.  362;  Fifty  Asso- 
ciates v.  Howland,  ir  Met.  (Mass.)  102;  Mills 
v.  Davison,  54  N.  J.  Eq.  665. 

Condition  Distinguished  from  Limitation.  —  See 
the  title  Conditions,  vol.  6,  p.  504.  And  see 
Bryan  v.  Spires,  3  Brews.  (Pa.)  583;  Lyon  v. 
Hersey,  103  N.  Y.  269;  Camp  v.  Cleary,  76  Va. 
145.  See  also  Stearns  v.  Godfrey,  16  Me.  160; 
Smith  v.  White,  5  Neb.  407;  Delay  v.  Chap- 
man, 3  Oregon  463. 


Conditional  Limitations.  —  See  the  title  Con- 
ditions, vol.  6,  p.  514. 

Limitations  and  Conditional  Limitations. —  In 
Fowler  v.  Duhme,  143  Ind.  281,  it  was  said: 
"  The  word  limitations,  so  far  as  it  partici- 
pates in  carrying  an  estate  over  after  the  ex- 
piration of  a  particular  estate,  is  more  com- 
prehensive than  the  terms  '  conditional  limita- 
tion.' 

Trust.  —  In  Kane  v.  Gott,  24  Wend.  (N.  Y.) 
662,  it  was  said:  "  The  word  limitation, 
when  applied  to  future  or  contingent  estates, 
regards  the  lime  at  or  condition  upon  which 
they  are  to  vest,  either  as  an  interest  or  in  pos- 
session. The  same  word,  when  applied  to 
a  vested  estate,  regards  its  duration.  Toml. 
Diet.,  Limitation  of  Estate;  1  Preston  on  Es- 
tates 38,  40  (Am.  ed.  of  1828).  In  neither  sense 
has  it  any  respect  to  the  particular  manner  in 
which  the  beneficiary  is  to  be  supplied  under 
the  trust.  The  latter  is  a  mere  appropriation 
of  the  fund,  and  may  at  common  law  be  as 
various  as  the  purposes  of  the  donor.  Limita- 
tion is  another  matter." 

Reservation  or  Limitation.  —  A  statute  pro- 
vided that  any  pretended  reservation  or  lim- 
itation where  the  possession  of  the  goods  had 
passed  into  the  hands  of  another  should  be 
void  as  to  creditors  and  bona  Jieie  purchasers 
unless  such  reservation  or  limitation  was  by 
an  instrument  duly  acknowledged  and  re- 
corded. It  was  held  that  both  "  reservation  " 
and  limitation  implied  a  divestiture  of  title, 
partial  or  entire,  of  the  person  who  created  the 
reservation  or  imposed  the  limitation;  that 
while  the  words  are  most  frequently  defined  in 
their  relation  to  real  property,  or  some  right 
growing  out  of  it,  yet  the  same  meaning  may 
be  given  them  when  used  in  relation  to  goods 
and  chattels.  Templeman  v.  Gibbs,  86  Tex. 
358.  See  also  the  title  Conditional  Sales, 
vol.  6,  p.  436. 

2.  Limitation  of  Law.  —  A  statute  provided  a 
method  for  continuing  a  corporation  "  whose 
corporate  existence  is  about  to  terminate  by 
limitation  of  law."  In  construing  this  pro- 
vision the  court  said:  "  The  secretary  of  slate 
construes  the  words  '  limitation  of  law  '  to 
apply  as  well  to  the  limitation  expressed  in 
the  articles  of  association  as  to  the  limitation 
of  the  constitution,  which  last  limitation  is 
thirty  years.  In  our  opinion,  these  words  ap- 
ply only  to  the  statutory  or  constitutional  lim- 
itations." Ovid  Elevator  Co.  v.  Secretary  of 
State,  90  Mich.  469. 

Limitation  Over.  —  A  Georgia  statute  provided 
that  certain  words  and  phrases  or  other  like 
words  should  always  import  purchase  and  not 
limitation  when  used  in  limitations  over.  In 
construing  this  provision  the  court  said: 
"  What  is  a  '  limitation  over  '?  In  a  large 
sense,  and  no  doubt  in  the  sense  intended  by 
the  code,  it  includes  any  estate  in  the  same 
property  created  or  contemplated  by  the  con- 
veyance to  be  enjoyed  after  the  first  estate 
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granted  expires  or  is  exhausted.  Thus,  in  a 
gift  to  A  for  life,  remainder  to  the  heirs  of  his 
body,  the  remainder  is  '  a  limitation  over  '  to 
the  heirs  of  the  body,  and  under  this  section 
of  the  code  the  children  of  A  and  the  descend- 
ants of  deceased  children  would  take  the  re- 
mainder as  purchasers.  And  the  same  persons 
would  take  the  same  estate  in  the  same  capac- 
ity were  the  remainder  limited  to  heirs,  lineal 
heirs,  lawful  heirs,  issue,  or  the  like."  Ewing 
v.  Shropshire,  80  Ga.  377.  See  also  the  title 
Shelley's  Case  (Rule  in). 

Limitations  Synonynxou3  with  Restrictions.  —  A 
testator  provided:  "  I  give,  devise,  and  be- 
queath the  remaining  undivided  two-thirds  in 
value  of  all  my  real  estate,  wheresoever  sil  uate, 
to  my  three  children,  James  M.  Fowler,  Annis 
E.  Chase,  and  Ophelia  M.  Fowler,  share  and 
share  alike,  in  equal  portions,  and  to  their  re- 
spective heirs  forever,  subject  to  the  following 
conditions,  to  wit:  (a)  In  the  event  of  the  death 
of  any  of  my  said  children  without  lawful 
issue  living  at  the  time  of  the  death  of  such 
child,  then  the  share  of  such  deceased  child 
shall  vest  in  and  become  the  absolute  property 
in  fee  simple,  in  equal  portions,  of  such  of 
my  said  children  as  shall  then  be  living,  and 
the  living  descendants  of  such,  if  any,  as  may 
then  be  dead,  the  descendants  of  any  deceased 
child  taking,  between  them,  the  share  which, 
if  living,  would  have  vested  in  their  father  or 
mother,  (b)  No  part  of  the  real  estate  situate 
in  Benton  county,  Indiana,  and  which  by  this 
item  of  my  will  is  devised  to  my  three  chil- 
dren as  aforesaid,  or  any  interest  therein, 
shall  be  sold  or  alienated  by  my  said  children, 
or  any  of  them,  or  their  heirs,  for  the  period 
of  twenty-five  years  from  and  after  the  date  of 
the  execution  of  this  my  will."  In  construing 
this  will  the  court  said:  "  The  words  of  item 
three,  '  and  to  their  respective  heirs  forever,' 
are  technically  words  of  limitation  and  not  of 
condition.  If  clause  (a)  is  a  condition,  as  con- 
tended by  the  appellants,  that  conclusion,  as 
we  have  shown,  must  appear  from  the  clear 
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and  positive  language  of  the  testator  follow- 
ing that  clause,  and,  at  this  point  of  considera- 
tion, it  must  so  appear  from  the  language  of 
the  codicil.  The  word  limitations,  so  far  as 
it  participates  in  carrying  an  estate  over  after 
the  expiration  of  a  particular  estate,  is  more 
comprehensive  than  the  terms  '  conditional 
limitation,'  and  yet  counsel  insist  that  the 
device  made  ty  item  three  of  the  will  is  made 
a  conditional  limitation  by  uniting  the  word 
'  condition,'  used  in  item  three,  with  the  word 
limitations  as  used  in  the  codicil;  or  rather 
that  the  word  limitations  gives  meaning  to 
the  word  'condition.'  If  ihe  word  limitations, 
used  in  the  codicil,  is  given  a  technical  con- 
struction, it  applies  and  has  reference  to  the 
words  'and  to  their  respective  heirs  forever' 
as  they  were  employed  in  item  three  to  confer 
an  estate  of  inheritance  upon  Mrs.  Chase.  To 
apply  the  word  to  clause  (17)  requires  us  to 
nairow  the  scope  of  the  word  to  mean  '  con- 
ditional limitation.'  The  former  will  har- 
monize with  the  rules  of  construction  we  have 
applied  to  clause  (a),  while  the  latter  would 
conflict  with  those  rules  and  the  policy  of  the 
law  which  supports  them.  If  we  construe  the 
word  limitations  in  the  ordinary  sense  of  re- 
striction or  restraint,  it  may  apply  to  the  qual- 
ification or  modification  of  the  fee  by  clause  {i), 
and  it  is  no  objection  to  this  application  of 
the  word  that  it  multiplies  references  to  a  pre- 
ceding provision  or  modification,  since  the 
testator  has  himself,  by  the  use  of  either  of 
the  words  limitations  or  '  restrictions,'  em- 
ployed a  plural  form  of  reference  to  a  singu- 
lar predicate."  Fowler  v.  Duhme,  143  Ind.  248. 

Conditional  Authority  Distinguished  from  Lim- 
itation of  Authority.  —  In  Merchants'  Bank  v. 
Griswold,-72  N.  Y.  477,  it  was  said:  "  There 
is  a  distinction,  I  think,  between  a  conditional 
authority  to  draw  and  a  limitation  of  authority. 
In  the  former  case  the  power  cannot  be  exer- 
cised at  all  without  showing  the  performance 
of  the  condition;  while  in  the  latter  it  may  be 
exercised  within  the  limits  prescribed." 
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(<?)  Existence  of  State  of  War,  217. 
(/)  Delay  Caused  by  Injunction  and  the  Like,  218. 
(^)  No  Party  in  Existence  to  Sue  or  Be  Sued,  219. 
aa.  Statement  of  Rule,  219. 
bb.  Death  of  Flaintiff  or  Defendant,  220. 
cc.  Death  After  Accrual  of  Cause  of  Action,  222. 
dd.  Statutory  Regulatio?i  of  Rule,  223. 

b.  When  Statute  Has  Begun  to  Run,  224. 

c.  Continuous  and  Uninterrupted  Disability,  225. 

d.  Tacking  Disabilities,  225. 

e.  Coexisting  Disabilities,  227. 

3.  Statutory  Exceptions,  228. 

a.  Ln  General,  228. 

b.  Absence  of  Defendant,  228. 

(1)  Distinction  Between  Absence  After  and  at  Time  of  Accrual 
of  Cause  of  Action,  228. 
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(2)  Absence  at  Accrual  of  Cause  of  Action,  228. 

(3)  Absence  After  Accrual  of  Cause  of  Action,  229. 

(4)  Character  of  Absence  Necessary,  230. 

(a)  In  General,  230. 

\ff)  Absence  frotn  What  State,  231. 

(f)  Absence  of  Who?n,  232. 

Accumulating  Absences  or  Returns,  232. 
(^)  Presumption  as  to  Absence,  233. 

Absence  Pending  Suit,  233. 

(5)  Absence  of  Both  Debtor  and  Creditor,  233. 

(6)  Effect  of  Defendant ' s  Return,  233. 

(a)  Meaning  of  '■'■Return,"  233. 

(Jf)  Clandestine  Return,  233. 

(c)  Temporary  Return,  233. 

(^)  Total  Failure  of  Defendant  to  Return,  233. 

(7)  Real  Actions  and  Proceedings  in  Rem,  234. 

(8)  Ability  to  Serve  Process  on  Defendant,  235. 

(9)  Attachable  Property  in  State,  235. 

(10)  Where  Personal  Judgment  Unobtainable,  235. 

(11)  Where  Personal  Service  on  Defendant  Unnecessary,  235. 

c.  Absconding  Debtor,  235. 

d.  Foreign  Corporations,  236. 

e.  Disabilities  of  Plaintiff,  236. 

(1)  Infancy,  236. 

(2)  Insanity,  237. 

(3)  Imprisonment,  237. 

(4)  Plaintiff  Beyond  Seas,  237. 

(5)  Coverture,  238. 

(6)  General  Rules  as  to  Effect  of  Disabilities  of  Plaintiff,  240. 

(rt)  Ac//  During  Disability,  240. 

(£)  Within  What  Time  Party  under  Disability  Must 

Sue,  240. 
(r)  Disability  Ineffective,  241. 
(rf)  Disability  Not  Preventing  Suit,  241. 

Right  of  Action  Derivatory,  241. 
(_/")  Disabilities  Never  Presumed,  241. 
_/.  Disabilities  of  Defendant,  241. 
4.  Fraud  and  Fraudulent  Concealment,  242. 
Several  Classes  of  Cases,  242. 

(1)  General,  242. 

(2)  <9/te;z  Fraud,  242. 

(3)  Fraud  Without  Concealment,  242. 

(4)  Concealment  Without  Fraud,  243. 
Effect  of  Fraud  and  Concealment,  243. 

(1)  Equity,  243. 

(2)  ^4/  Law,  244. 

(3)  Statutes  Confining  Rule  to  Equity  Cases,  246. 

f.  Declared  by  Statute,  247. 

Operation  and  Effect  of  Original  and  Statutory  Rules,  247. 

(1)  Rule  for  Benefit  of  Defrauded  Party  Only,  247. 

(2)  To  What  Cases  Such  Statutes  Apply,  247. 

(3)  What  Character  of  Fraud  Essential,  248. 

(a)  In  General,  248. 

(/>)  Constructive  Fraud,  248. 

{/)  Fraud  Constituting  Breach  of  Trust,  248. 
(cT)  Actions  for  Personal  Injuries,  249. 

(e )  ^r/J  of  Defendant's  Agent,  249. 
(/)  Acts  of  Third  Person,  249. 

(4)  Effect  of  Rule  on  Jurisdiction,  249. 

(5)  Necessity  for  Existing  Cause  of  Action,  249. 
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e.  Qualification  of  Rule,  250. 

(1)  Necessity  for  Due  Diligence,  250. 

(2)  Statutes  Limiting  Time  for  Discovery  of  Fraud,  250. 

(3)  What  Is  Discovery  of  Fraud,  251. 

(a)  In  General,  25 1. 

(b)  Actual  or  Constructive  Notice,  251. 

if)  Where  Transaction  Matter  of  Public  Record,  251. 
(d)  Knowledge  by  Plaintiff's  Agent,  253. 
(<?)  Knowledge  by  Ancestor  —  Effect  on  Heirs,  253. 

f.  What  Constitutes  Fraudulent  Concealment,  253. 

(1)  As  Between  Strangers,  253. 

{a)  In  General,  253. 
(II)  Duress,  254. 

(c)  When  Negative  Conduct  Sufficient,  254. 
(d)  Concealment  of  Property  by  Bankrupt,  254. 

(2)  As  Between  Fiduciaries,  255. 

(3)  Concealment  of  Person,  255. 

(4)  Fraudulent  Concealment  of  Law,  255. 

g.  Question  for  Jury,  256. 

(1)  As  to  Existence  of  Fraud,  256. 

(2)  As  to  Plaintiff's  Diligence,  256. 

5.  Hindrance  or  Obstruction  of  Prosecution,  256. 

6.  Mistake,  256. 

a.  Original  Rule,  256. 

Changed  by  Statute,  257. 

XII.  What  Terminates  Running  of  Statute,  257. 

1.  Commencement  of  Suit,  257. 

a.  Effect  of  Commencing  Suit,  257. 

b.  Negligence  After  Suit  Begun,  258. 

c.  Institution  of  Suit  of  Kindred.  Nature,  258. 

d.  Institution  of  Suit  for  Benefit  of  Plaintiff,  259. 

2.  What  Is  Commencement  of  Suit,  259. 

a.  General  Rule,  259. 

b.  In  Equity,  260. 

c.  In  Other  Proceedings,  260. 

d.  Must  Be  by  Proper  Party,  260. 

e.  Must  Be  Against  Proper  Defendant,  260. 
f.  Must  Relate  to  Proper  Subject-matter,  261. 

3.  Amendment  After  Statute  Has  Run,  261. 

XIII.  Action  Begun  and  Dismissed  Without  Concluding  Merits,  261. 

1.  At  Coinmon  Law  —  journeys  Account,  261. 

2.  Under  Statutes,  262. 

a.  Original  Statute  —  Scope  of  Statutes,  262. 

b.  To  What  Cases  Statute  Applies,  262. 

(1)  In  General,  262. 

(2)  Judgment  for  Plaintiff  Arrested,  262. 

(3)  Judgment  for  Plaintiff  Reversed,  263. 

(4)  Plaintiff  Nonsuited,  263. 

(5)  First  Action  Prematurely  Brought,  263. 

(6)  Action  Abating  by  Death  of  Party,  263. 

(7)  Other  Cases  Within  Statute,  263. 

c.  Construction  and  Operation  of  Statute,  264. 

(1)  Time  Within  Which  New  Action  Must  Be  Brought,  264. 

(2)  Necessity  for  Strict  Following  of  Statute,  264. 

(3)  To  Whose  Benefit  Statute  Inures,  264. 

(4)  Effect  on  Original  Limitation,  264. 

(5)  Special  Contractual  Limitations,  264. 

(6)  In  Courts  of  Equity,  265. 

(7)  Where  Limitation  Is  Qualification  of  Given  Right,  265. 
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d.  Conditions  Essential  for  Application  of  Statute,  265. 

(1)  Parties,  265. 

(2)  Cause  of  Action,  265. 

(3)  Form  of  Action,  266. 

(4)  Courts,  266. 

(5)  Actual  Beginning  of  First  Action,  266. 

e.  Cases  Not  Within  Statute,  266. 

(1)  Dismissal  for  Want  of  Jurisdiction,  266. 

(2)  Dismissal  for  Negligence  of  Plaintiff ,  266. 

(3)  Dismissal  for  Misconduct  of  Plaintiff,  .267. 

(4)  Where  First  Action  Abandoned,  267. 

(5)  Dismissal  for  Failure  to  File  Declaration  in  Time,  267. 

(6)  Other  Cases  Not  Within  Statute,  267. 

XIV.  Time  or  Limitation,  268. 

1.  No  General  Rule,  268. 

2.  Controlling  Effect  of  Form  of  Action,  268. 

3.  Limitation  in  Particular  Cases,  268. 

a.  Contracts,  268. 

(1)  Bonds,  Notes,  and  "  Other  Evidences  of  Indebtedness  in 

Writing,"  268. 

(2)  Bills  and  Notes,  269. 

(a)  In  General,  269. 

(<5)  Note  for  Loan  of  Funds  Held  in  Chancery,  269. 
(f)  Action  Against  Indorser,  269. 

(3)  Contracts  in  Writing,  269. 

(a)  In  General,  269. 

Qj)  Writing  Not  Signed  by  Party  to  Be  Charged,  271. 
(V)  Resolution  Entered  on  Corporate  Minutes,  271. 

Respective  Rights  of  Parties  Fixed  by  Writing,  271. 
(e)  Suit  by  Surety  Against  Principal  for  Indemnity,  272. 
(/)  Evidences  of  Debt  Issued  by  Banks,  272. 
{g)  Where  Writing  Merely  Link  in  Chain  of  Evidence, 
272. 

(4)  Checks,  273. 

(5)  Contracts  under  Seal,  273. 

(a)  In  General,  273. 

(b)  Indorser  or  Surety  on  Sealed  Instrument,  274. 
(V)  Assumption  of  Debt  Due  by  Specialty,  274. 

(6)  Implied  Contracts,  274. 

(7)  Merchants'  Accounts,  276. 

b.  Condemnation  Proceedings,  276. 

c.  Action  for  Breach  of  Marriage  Promise,  278. 

d.  Divorce  Suits,  278. 

e.  Equitable  Actions,  278. 

f.  Personal  Injuries,  278. 

(1)  In  General,  278. 

(2)  Actions  for  Assault,  etc.,  280. 

(3)  Ac/ions  for  Wrongful  Death,  280. 

(4)  Where  Negligence  of  Municipal  Corporation  Involved,  280. 

g.  Taking  or  Injuring  Personal  Property,  280. 
//.  Liability  Created  by  Statute,  281. 

i.  Contest  of  Wills,  282. 

XV.  Waiver  and  Agreements  Not  to  Plead  Statute,  283. 

1.  Scope  of  Section,  283. 

2.  No  Presumption  of  Waiver,  283. 

3.  By  Whom  Waiver  May  Be  Made,  283. 

a.  In  General,  283. 

b.  Debtor,  283. 

c.  Attorney  or  Counsel,  283. 

d.  Receiver,  284. 
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4.  Time  of  Making  Waiver,  284. 

5.  Consideration  for  Waiver,  284. 

6.  Validity  of  Agreements  io  Waive,  285. 

7.  Construction  and  Effect,  285. 

In  General,  285. 

yii-  Acknowledgment  or  New  Promise,  286. 
c.  As  Estoppel,  286. 
</.  As  Affecting  Merits,  287. 
^.  As  Affecting  Title,  287. 

8.  Damages  for  Breach  of  Agreement,  287. 

XVI.  Defendant  Estopped  to  Plead  Statute,  288. 
XVII.  New  Promise  and  Acknowledgment,  288. 

1.  Origin  of  Doctrine,  288. 

2.  Theory  of  Rule,  288. 

3.  Particular  Applications  Considered,  289. 

a.  Actions  Ex  Delicto,  289. 

b.  Judgments,  289. 

c.  Specialties,  289. 

Debts  Secured  by  Liens,  289. 

e.  Actions  to  Recover  Realty,  289. 

4.  Effect  of  New  Promise,  290. 

«.        General,  290. 

Limitation  of  New  Promise,  290. 
<r.  iV(?7£/  Promise  Made  After  Change  in  Statutory  Period,  291. 

5.  Consideration,  291. 

6.  Essential  Elements  Considered,  291. 

<7.  Conflict  of  Authority,  291. 

<5.  iW  Analogy  io  Promise  by  Infant  or  Bankrupt,  292. 

f .  Express  Promise  Not  Necessary,  292. 
fl?.  Definiteness,  292. 

(1)  y^.f  to  Indebtedness  Intended,  292. 

(2)  A  to  Amount,  293. 

(3)  ^i-  to  What  Debtor  Will  Do,  294. 

e.  Intention  to  Make  Acknowledgment,  294. 

f.  Consistency  with  Promise  to  Pay,  295. 

,g\  Implication  of  Both  Liability  and  Willingness  to  Pay,  295. 

(1)  In  General,  295. 

(2)  Statutory  Regulations,  297. 

//.  Unqualified  and  Unconditional  Character,  297. 

(1)  General  Rule,  297. 

(2)  Conditional  Acknowledgment  or  Promise,  297. 

(3)  Fulfilment  of  Condition,  298.  ' 

(4)  Acknowledgment  of  Portion  of  Debt,  299. 

(5)  Offer  to  Compromise  or  Arbitrate,  299. 
i.  Expressions  of  Hope,  Excuses,  etc.,  300. 

j.  Confession  of  Inability  to  Pay,  300. 
k.  Acknowledgment  of  justness  of  Debt,  301. 
/.  Admission  that  Debt  Is  Unpaid,  301. 
m.  Admission  that  Debt  Was  Once  Due  Accompanied  by  Claim  of 

Payment,  302. 
n.  Taking  Action  to  Ascertain  Validity  of  Debt,  302. 
o.  Refusal  to  Pay,  302. 
p.  Acknowledgment  in  Pleading,  302. 
q.  Including  Debt  in  Schedule  of  Liabilities,  302. 
r.  Debtor  Giving  Security,  303. 

s.  Will  Making  Provision  for  Payment  of  Debts,  303. 
/.  Acknowledgment  of  Claim  as  Existing  Debt,  303.  ' 
u.  Promise  to  Execute  Renewal  Note,  304. 

7.  Questions  of  Law  and  Fact,  304. 
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8.  By  Whom  Made,  305. 

a.  In  General  305. 

b.  By  Authorized  Agent,  305. 

c.  By  Unauthorized  Agent,  306. 

d.  By  One  of  Two  Partners,  306. 

(1)  Before  Dissolution,  306. 

(2)  After  Dissolution,  306. 

(3)  Under  Statutes,  308. 

e.  By  One  of  Several  Joint  Debtors,  308. 

(1)  Lord  Mansfield 's  Rule,  308. 

(2)  Better  Doctrine,  309. 

(3)  Debtors  Primarily  and  Secondarily  Liable,  310. 

(4)  Administrator  or  Executor  of  Joint  Debtor,  312. 

(5)  Acquiescence  or  Ratification  by  Codebtor,  312. 

(6)  Rule  Declared  by  Statute,  312. 

(a)  Mercantile  Law  Amendment  Act,  312. 

(£)  Statutes  Requiring  New  Promise  in  Writing,  313. 

f.  By  Assignee  for  Creditors,  313. 

g.  By  Trustee  After  Sale  under  Trust  Deed,  314. 

h.  By  Mortgagor  or  Purchaser  of  Mortgaged  Premises,  314. 

i.  By  Widow  of  Mortgagor —  Effect  on  Heirs,  316. 
j.  By  Executor  or  Administrator,  316. 

k.  By  Devisee  or  Distributee,  316. 
/.  By  Husband  or  Wife,  316. 

9.  To  Whom  Made,  316. 

a.  Ln  General,  316. 

b.  Where  Cause  of  Action  Has  BeenAssigned,  317. 

10.  Time  of  Acknoivledgment,  318. 

a.  In  General,  318. 

b.  By  One  of  Several  Joint  Debtors,  319. 

c.  After  Institution  of  Action,  319. 

1 1 .  Necessity  for  W riting,  320. 

a.  Lord  Tenterden  s  Act,  320. 

b.  Operation  and  Effect  of  Statutes,  321. 

(1)  Ln  General,  321. 

(2)  Admissibility  of  Parol  Evidence,  322. 

(3)  Effect  of  Such  Statutes  on  Part  Payment,  322. 

12.  Mutual  Mistake  as  to  New  Promise,  323. 

XVIII.  Part  Payment,  323. 

1.  In  General,  323. 

2.  Where  Ineffective  to  Toll  Statute,  324. 

3.  General  Requisites,  325. 

a.  Ldentity  of  Debt  and  Payment,  325. 

b.  Existence  of  Residue,  325. 

c.  Promise  to  Pay  Residue,  326. 

d.  By  Whom  Made,  326. 

e.  Voluntary  Character,  326. 

4.  What  Constitutes  Part  Payment,  326. 

a.  Ln  General,  326. 

b.  Advancements,  326. 

c.  Tender  of  Part  Payment,  327. 

d.  Payment  of  L titer  est,  327. 
^.  Medium  of  Payment,  327. 

/.  vl/Wr  Agreement  to  Credit,  328. 

£\  Creditor  Foreclosing  Security  and  Crediting  Note  with  Proceeds. 

328. 

5.  Application  of  Part  Payments,  328. 

6.  Proof  of  Part  Payment,  328. 

o.  /»  General,  328. 
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0.  fndoi 'sc/ue/its  of  Part  Payments,  329. 

(1)  By  Debtor,  329. 

(2)  By  Creditor,  329. 

(3)  By  Third  Person,  331. 

c.  Entries  in  Books  of  Account,  331. 

d.  Question  for  Jury,  331. 

XIX.  Special  Request  for  Delay  by  Personal  Representative,  331. 
XX.  Burden  of  Proof,  332. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  title  LIMITATIONS,  Encyclopaedia  of 
Pleading  and  Practice,  vol.  13,  p.  176. 

For  other  matters  of  Substantive  Law  and  Evidence  relating  to  this  subject,  see 
the  title  ADVERSE  POSSESSION,  vol.  1,  p.  787;  LACHES,  vol.  18,  p.  95. 

For  applications  of  the  statute  to  various  causes  of  action,  see  the  following  titles  in  this 
work:  APPLICATION  OF  PAYMENTS,  vol.  2,  p.  4335  ATTORNEY 
AND  CLIENT,  vol.  3,  pp.  399,  412,  445;  BENEFICIARIES  {IN  IN- 
SURANCE}, vol.  3,  p.  948;  BOUNDARIES,  vol.  4,  p.  863;  BUILDING 
AND  LOAN  ASSOCIATIONS,  vol.  4,  d.  1054;  CERTIFICATES  OF 
DEPOSIT,  vol.  5,  p.  804;  CHATTEL  MORTGAGES,  vol.  5,  p,  1021; 
CONTRIBUTION  AND  EXONERATION,  vol.  7,  pp.  340,  348;  COU- 
PONS, vol.  8,  p.  18;  COVENANTS,  vol.  8,  pp.  43,  223;  CUMULATIVE 
PUNISHMENT,  vol.  8,  p.  489;  CURTESY,  vol.  8,  p.  526;  DEATH  BY 
WRONGFUL  ACT,  vol.  8,  p.  874;  DEBTS  OF  DECEDENTS,  vol.  8, 
p.  1094;  DEEDS,  vol,  9v  p.  120;  DISABILITY,  vol.  9,  p.  462;  DIVORCE, 
vol.  9,  p.  836;  ELEVATED  RAILROADS,  vol.  10,  p.  938;  EQUITY, 
vol.  11,  p.  177;  EQUITY  OF  REDEMPTION,  vol.  11,  p.  247;  ESCAPE, 
vol.  11,  p.  287;  EXECUTORS  AND  ADMINISTRATORS,  vol.  11,  p.  919; 
FACTORS  OR  COMMISSION  MERCHANTS,  vol.  12,  p.  704;  FLOODS, 
vol.  13,  p.  712;  FORCLBLE  ENTRY  AND  DETALNER,  vol.  13,  p.  774; 
FORECLOSURE  OF  MORTGAGES,  vol.  13,  p.  784;  FORELGN  COR- 
PORATIONS, vol.  13,  p.  904;  FOREIGN  JUDGMENTS,  vol.  13,  p. 
1033;  FRAUDULENT  SALES  AND  CONVEYANCES,  vol.  14,  p.  353; 
HUSBAND  AND  WIFE,  vol.  15,  p.  871;  IMPLIED  OR  QUASL 
CONTRACTS,  vol.  15,  p.  1115;  LMPLLED  TRUSTS,  vol.  15,  p.  1205; 
INFANTS,  vol.  16,  p.  299;  INJUNCTIONS,  vol.  16,  p,  369;  INSOL- 
VENCY AND  BANKRUPTCY,  vol.  16,  pp.  684,  755;  JOINT  TENANTS 
AND  TENANTS  IN  COMMON,  vol.  17,  p.  696;  JUDGMENTS  A  AW 
DECREES,  vol.  17,  p.  800;  LETTERS  OF  CREDLT,  vol.  18,  p.  831; 
LIBEL  AND  SLANDER,  vol.  18,  p.  11 18. 

I.  Scope  of  Title.  —  This  title  does  not  deal  with  limitations  of  actions 
arising  out  of  the  presumption  of  payment,1  with  questions  involving  the 
acquisition  of  title  to  property  by  adverse  possession,2  nor  with  limitations 
arising  from  the  laches  of  the  party  suing3  or  by  special  contracts  of  the 
parties,  but  is  confined  to  a  consideration  of  the  construction,  operation,  and 
effect  of  the  statutes  of  limitation  which  exist  now  in  the  states  of  the  Union 
and  in  England. 

II.  The  Statutes  of  Limitation  —  1.  History.  —  At  Common  Law  there  was  no 
limitation  as  to  the  time  within  which  an  action  should  be  brought  other  than 
that  created  by  the  presumption  of  payment  or  by  the  adverse  possession  of 
realty.4  The  rule  was  that  a  right  never  dies;  actions  ex  contractu  were  sub- 
ject to  no  limitation,  and  actions  ex  delicto  were  subject  only  to  the  limitation 
created  by  the  maxim  actio  personalis  moritur  cum  persona? 

1.  See  the  title  Payment.  ham,  100  U.  S.  488;  Rouss  v.  Ditmore,  122 

2.  See  the  title  Adverse  Possession,  vol.  1,  N.  Car.  775;  Ireland  v.  Mackintosh,  (Utah 
p.  787.  1900)  61  Pac.  Rep.  904. 

3.  See  the  title  Laches,  vol.  18,  p.  95.  5.  Nonce  v.  Richmond,  etc.,  R.  Co.,  33  Fed. 

4.  At  Common  Law. —  Hauenstein  v.  Lyn-  Rep.  431;  Green  v.  Disbrovv,  79  N.  Y.  5.  See 
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Operation  and  Effect. 


In  England  a  statute  of  limitations  seems  to  have  existed  as  early  as  the 
twelfth  century,  but  it  was  not  until  1624  that  a  general  statute  was  passed, 
and  this,  though  intended  to  be  of  general  application,  failed  to  include  a 
number  of  common  actions.  This  statute,  having  been  passed  prior  to  the 
American  Revolution,  remained,  with  its  omissions,  the  law  of  the  several 
original  states  for  many  years.1  It  has  served  as  the  model  for  similar  statutes 
all  over  the  Union,  such  additions  and  changes  having  been  made  as  experi- 
ence suggested. 

Courts  of  Equity,  from  the  earliest  times,  have  enforced  a  practical  limitation 
upon  the  bringing  of  suits  after  an  unreasonable  length  of  time,  through  the 
application  of  the  equitable  doctrine  of  laches.3 

2.  Operation  and  Effect  —  a.  As  Means  of  Acquisition  or  Exemption. 
—  In  determining  the  general  operation  and  effect  of  statutes  of  limitation  it 
is  of  first  importance  to  regard  the  distinction  between  cases  in  which  the  stat- 
ute is  used  as  a  means  of  acquisition  and  those  in  which  it  is  set  up  merely  as 
offering  an  exemption  from  personal  liability.3  This  distinction  was  well 
marked  in  the  civil  law,  which  recognized  a  "  positive  "  and  a  "negative" 
prescription.4  The  one  creates  rights  and  constitutes  a  rule  of  property,  the 
other  affects  remedies  merely.  This  distinction  is  considered  elsewhere  in  this 
title.5 

Statutes  of  Repose.  —  At  an  early  date  in  the  history  of  the  statute 
of  limitations,  a  vigorous  controversy  arose  as  to  whether  the  statute  created 
merely  a  statutory  presumption  of  satisfaction  or  was  a  statute  of  repose  pre- 
scribing a  limit  in  point  of  time  to  the  several  remedies  to  which  it  was  appli- 
cable, the  former  being  Lord  Mansfield's  view,6  while  the  latter  had  Lord 
Chief  Justice  Best  for  its  chief  supporter.7  The  perplexities  arising  out  of  the 
two  theories  led  to  the  adoption  of  an  amendment  to  the  statute  of  frauds,8  at 
the  instigation  of  Lord  Tenterden,  the  ultimate  effect  of  which  was  to  establish 
the  doctrine  of  Lord  Chief  Justice  Best.9  And  this  doctrine  now  prevails  in 
practically  every  jurisdiction,  either  through  express  statutory  enactments 
modeled  after  Lord  Tenterden's  Act  or  through  judicial  construction.10 

c  Whether  Remedy  Alone  or  Merits  Affected.  —  It  has  often 
been  declared  by  text  writers  and  judicial  authority  to  be  an  elementary 
principle  that  a  statute  of  limitations  affects  the  remedy  only,  and  not  the 
merits.    But  this  is  true  only  in  so  far  as  the  statute  affords  an  exemption 


also  Michigan  Ins.  Bank  v.  Eldred,  130  U.  S. 
696. 

1.  4  Min.  Inst.  (2d  ed.)  542.  See  also  Angell 
on  Limitaiions  (6th  ed.),  §  12  el  set/. 

2.  See  the  title  Laches,  vol.  18,  p.  95.  See 
also  infra,  this  title,  In  Equity. 

3.  See  Smart  v.  Baugh,  3  ].  J.  Marsh.  (Ky.) 
364;  Broh  v.  Jenkins,  9  Marl..  (La.)  526;  Kipp 
v.  Johnson,  31  Minn.  360;  Hall  v.  Webb,  21 
W.  Va.  318.  Compare  Field  v.  Peeples,  r8o 
111.  376;  McCracken  County  v.  Mercantile 
Trust  Co.,  84  Ky.  348;  Brown  v.  Parker,  28 
Wis.  21. 

The  distinction  between  the  effect  of  the  stat- 
ute of  limitations  in  vesting  title  to  real  or  per- 
sonal property  and  its  effect  as  a  defense  to 
contracts  is  well  slated  in  Jones  :>.  Jones,  18 
Ala.  24S.  See  also  Campbell  v.  Holt,  115  U. 
S.  625. 

4.  See  Townsend  v.  Jemison,  9  How.  (U.  S.) 
417,  per  Wayne,  J. 

5.  See  infra,  this  section,  Distinguished  from 
Similar  Questions. 

6.  Lord  Mansfield's  View  of  Policy  of  Statute. 
—  4  Min.  Inst.  504. 

7.  The  Theory  of  Lord  Chief  Justice  Best  was 


that  the  statute  was  intended  by  Parliament 
as  a  statute  of  repose,  and  to  that  end  pre- 
scribed a  definite  limit  in  point  of  time  to  the 
several  remedies  included  in  its  provisions, 
whether  the  demand  was  or  was  nol  satisfied. 
He  therefore  held  thai  the  bar  of  the  statute, 
as  to  promises  to  pay  money,  could  be  repelled 
only  by  proof  of  a  new  promise.  See  4  Min. 
Ins't.  505. 

8.  This  amend meni,  which  has  been  adopted 
in  many  of  the  states  of  the  Union,  is  dis- 
cussed infra,  this  title.  New  Promise  and 
Acknowledgment — Necessity  for  Writing. 

9.  See  4  Min.  Inst.  505. 

10.  "  The  statute  of  limitations  is  to  be  up- 
held and  enforced,  not  as  resting  only  on  a 
presumption  of  payment  from  lapse  of  time, 
but  according  to  its  intent  and  object,  as  a 
statute  of  repose."  Per  Gray,  J  ,  in  Shepherd 
v.  Thompson,  122  U.  S.  231.  See  also  Green- 
wald  v.  Appell,  17  Fed.  Rep.  140;  Atchison, 
etc.,  R.  Co.  v.  Burlingame  Tp.,  36  Kan.  628, 
59  Am.  Rep.  578;  Bauserman  v.  Chariott,  46 
Kan.  480;  Taylor  v.  Miles,  5  Kan.  498,  7  Am. 
Rep.  558;  Pritchard  v.  Howell,  I  Wis.  131,  60 
Am.  Dec.  363. 
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from  liability  in  personal  actions.  In  such  cases  it  operates  on  the  remedy 
merely,  leaving  the  right  unaffected  in  other  respects.1  But  in  so  far  as  the 
statute  operates  as  a  positive  prescription,  as  a  means  whereby  title  is  vested 
and  new  rights  are  created,  it  not  only  bars  the  remedy  but  destroys  the  orig- 
inal right  as  well.2  In  the  former  class  of  cases  the  right  remains  and  may  be 
enforced  by  some  other  remedy  than  the  one  barred  by  statute  if  such  other 
remedy  exists,  as  in  the  case  of  mortgages,3  or  it  may  form  the  consideration 


1.  Whether  Remedy  Alone  and  Not  Merits  Af- 
fected—  United  States.  —  Starves  v.  Crownin- 
shield,  4  Wheat.  (U.  S.)  122;  Campbell  v.  Holt, 
115  U.  S.  625;  Michigan  Ins.  Bank  v.  Eldred, 
130  U.  S.  696;  Coekrill  v.  Cooper,  86  Fed.  Rep. 
7,  57  U.  S.  App.  576;  Missouri  Sav.,  etc.,  Co. 
v.  Rice,  (C.  C.  A.)  84  Fed.  Rep.  131. 

California.  —  Billings  v.  Hall,  7  Cal.  1; 
Grant  v.  Burr,  54  Cal.  298;  Booth  v.  Hoskins, 
75  Cal.  271. 

District  of  Columbia.  — District  of  Columbia 
v.  Metropolitan  R.  Co.,  8  App.  Cas.  (D.  C.)  322; 
Boogher  v.  Byers,  10  App.  Cas.  (D.  C.)4ig. 

Idaho.  —  Kelly  v.  Leachman,  (Idaho  1893)  33 
Pac.  Rep.  44. 

Illinois.  —  Harding  v.  Butts,  18  111.  502. 

Kansas.  —  Keith  v.  Keith,  26  Kan.  26. 

Louisiana.  —  Barrow  v.  Wilson,  39  La.  Ann. 
407. 

Massachusetts.  — Shaw  v.  Silloway,  145  Mass. 
5°3  • 

New  Jersey.  —  Buckingham  v.  Ludlum,  37 
N.  J.  Eq.  147.  Compare  Thorpe  v.  Corwin,  20 
N.  J.  L.  311. 

New  York.  —  Waltermire  v.  Westover,  14  N. 
Y.  20;  Pratt  v.  Huggins,  29  Barb.  (N.  Y.)  277; 
Jones  v.  Merchants'  Bank,  4  Robt.  (N.  Y.) 
221. 

North  Carolina.  —  Parker  v.  Grant,  9]  N. 
Car.  338;  Rouss  v.  Ditmore,  122  N.  Car.  775. 

Oregon.  —  Goodwin  v.  Morris,  9  Oregon  322. 

Pennsylvania.  —  Campbell  v.  Maple,  105  Pa. 
St.  304. 

Tennessee.  —  Jordan  v.  Jordan,  85  Tenn.  565 ; 
Hunter  v.  Starkes,  8  Humph.  (Tenn.)  658; 
Cocke  v.  Hoffman,  5  Lea  (Tenn.)  no,  40  Am. 
Rep.  23. 

Texas.  —  De  Cordova  v.  Galveston,  4  Tex. 
470;  Grigsby  v.  Peak,  57  Tex.  147;  Goldfrank 
v.  Young,  64  Tex.  432;  Fievel  v.  Zuber,  67 
Tex.  279.  Compare  Winburn  v.  Cochran,  9 
Tex.  123.  And  see  the  title  Limitations,  13 
Encyc.  of  Pl.  and  Pr.  250,  where  the  rule  in 
Texas  is  said  to  be  that  where  there  is  a  new 
promise  relied  on  as  avoiding  the  effect  of  the 
statute,  the  action  is  on  the  new  promise. 

West  Virginia.  —  Criss  v.  Criss,  28  W.  Va. 

"  When  the  statute  has  run  its  full  time,  the 
effect  is  to  leave  the  parties  in  possession  of 
just  what  they  had  before,  nothing  more  and 
nothing  less,  and  neither  party  has  a  right  of 
action  against  the  other.  The  injured  party 
has  lost  his  remedy."  Taylor  v.  Miles,  5  Kan. 
515,  quoted  in  Bauserman  v.  Charlott,  46  Kan. 
480.  See  also  Sibert  v.  Wilder,  16  Kan.  176, 
22  Am.  Rep.  280;  Freeman  v.  Hill,  45  Kan. 
435- 

A  Contrary  View  is  maintained  in  many  juris- 
dictions. The  statute  "  not  only  bars  the 
remedy,"  it  is  said,  "  but  takes  away  the 
legal  right."    McCracken  County  v.  Mercan- 


tile Trust  Co.,  84  Ky.  350.  To  the  same  effect 
are  Spreclier  v.  Wakeley,  1 1  Wis.  432;  Knox  v. 
Cleveland,  13  Wis.  245;  Brown  v.  Parker,  28 
Wis.  21;  Eingartner  v.  Illinois  Steel  Co.,  103 
Wis.  373.  See  also  Carpenter  v.  Slate,  41  Wis. 
36;  Pierce  v.  Seymour,  52  Wis.  272,  38  Am. 
Rep.  737. 

In  Marshall  v.  Holmes,  68  Wis.  555,  it  was 
held  that  the  moral  obligation  is  not  destroyed. 
See  also  Stipp  v.  Brown,  2  Ind.  647;  Davis  v. 
Minor,  1  How.  (Miss.)  183,  28  Am.  Dec.  325; 
Fears  v.  Sykes,  35  Miss.  633;  Wires  v.  Farr, 
25  Vt.  41. 

"  The  law  never  deliberately  takes  away  all 
remedy  without  an  intention  to  destroy  the 
right.  *  *  *  When  all  remedies  are  taken 
away  after  a  specified  period  of  neglect  in 
asserting  rights,  and  when  this  is  done  for  the 
purpose  of  promoting  the  best  interests  of  so- 
ciety, the  right  itself  is  destroyed."  Moore  v. 
Luce,  29  Pa.  St.  262. 

"  If  there  be  no  remedy  *  *  *  the  law 
necessarily  presu mes  a  want  of  right."  Green 
v.  Biddle,  8  Wheat.  (U.  S.)  76. 

"  Without  the  remedy  the  contract  may,  in- 
deed, in  the  sense  of  the  law,  be  said  not  to 
exist."  Von  Hoffman  v.  Quincy,  4  Wall.  (U. 
S.)  552. 

"  It  is  illogical  to  hold  that  the  remedy  may 
be  destroyed  and  the  legal  right  remain." 
McCracken  County  v.  Mercantile  Trust  Co., 
84  Ky.  348. 

That  the  statute  extinguishes  the  right  is 
clearly  the  doctrine  of  many  other  cases.  See 
Sims  v.  Canfield,  2  Ala.  555;  Newcombe  v. 
Leavitt,  22  Ala.  631;  Board  of  Education  v. 
Blodgett,  155  111.  441,  46  Am.  St.  Rep.  348; 
Perkins  v.  Guy,  55  Miss.  153,  30  Am.  Rep. 
510;  Woodman  v.  Fulton,  47  Miss.  6S2;  Baker 
v.  Stonebraker,  36  Mo.  338;  Whilehurst  v.  Dey, 
go  N.  Car.  542;  Mattocks  v.  Bellamy,  8  Vt.  470; 
Wires  v.  Farr,  25  Vt.  41;  Howell  v.  Howell, 
15  Wis.  55;  Pleasants  v.  Rohrer,  T7  Wis.  577; 
Austin  v.  Saveland,  77  Wis.  108;  Kahn  v. 
Lesser,  97  Wis.  217. 

2.  When  Statute  Extinguishes  Right.  —  See 
the  title  Adverse  Possession,  vol.  r,  p.  883. 
See  also  the  preceding  note;  and  infra,  this 
section,  Distinguished  from  Similar  Questions. 

"  The  legislature  may  fix  a  reasonable  time 
within  which  an  action  shall  be  brought. 
*  *  *  But  when  an  act  merely  limits  the 
time  within  which  a  bid  title  will  ripen  into  a 
good  one,  it  is  not,  either  in  spirit,  purpose, 
or  effect,  a  statute  of  limitations."  Tavlor  v. 
Courtnay,  15  Neb.  190,  citing  Cooley  on  Tax- 
ation 376. 

3.  See  infra,  this  section,  Where  Plaintiff 
Has  Several  Remedies;  infra,  this  title.  Opera- 
tion of  Statute  on  Particular  Classes  of  Cases  — 
Debts  Secured  by  Liens  —  Bar  of  Principal  Obli- 
gation. 
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for  a  new  agreement, 1  while  in  the  latter  case  the  right,  being  destroyed,  can- 
not again  exist  except  through  such  formality  and  for  such  consideration  as 
are  required  for  its  creation  originally.2 

The  Importance  of  This  Principle,  which  has  often  been  underrated,3  lies  in  the 
fact  that  when  the  right  has  been  left  unaffected  by  the  statute,  the  effect  of 
the  statute  in  removing  the  remedy  may  be  obviated  by  the  simple  act  of  the 
party  against  whom  the  remedy  existed  4  or  by  subsequent  legislation.5  But 
if  the  statute  has  operated  to  destroy  the  right,  as  in  the  case  of  positive  pre- 
scription,6 neither  the  subsequent  act  of  the  party  7  nor  the  legislature  H  can 
revive  it. 

d.  English  Decisions  as  Authority.  —  Where  statutes  of  limitation 
in  the  United  States  are  modeled  after  the  English  statute,  the  settled  rules  of 
construction  applied  by  the  English  courts  are  usually  regarded  as  a  part  of  the 
statute  and  as  having  been  so  intended  by  the  legislature.9  And  the  effect  of 
this  rule  is  not  altered  by  the  fact  that  the  language  of  the  particular  Ameri- 
can statute  in  question  varies  somewhat  from  that  of  the  English  act,  where 
the  tenor  and  purport  of  the  two  are  alike. ,w 

e.  Distinguished  from  Similar  Questions  —  (i)  From  Adverse  Posses- 
sion. —  The  acquisition  of  title  to  property,  real  or  personal,11  through  long- 
continued  adverse  possession  involves  a  question  wholly  distinct  from  that 
raised  by  a  statute  prescribing  a  limit  of  time  in  which  a  remedy  may  be 
asserted.  In  the  one  instance  the  fact  of  possession  operates  to  vest  title  to 
the  disputed  property  by  creating  a  conclusive  presumption  of  right  in  the 
possessor,  and  establishes  rights  of  ownership  which  cannot  be  destroyed  by 
subsequent  legislation;1*  it  is  a  question  largely  of  affirmative  action  on  the 
part  of  the  adverse  possessor  rather  than  of  mere  inaction  on  the  part  of  the 
original  owner. 13    In  the  other  instance  there  is  no  creation  or  destruction  of 


1.  See  infra,  this  title,  New  Promise  and  Ac- 
knoivled°ment.  See  also  the  title  Bills  of  Ex- 
change and  Promissory  Notes,  vol.  4,  p.  189. 

Conveyance  in  Consideration  of  Barred  Debt  Not 
Voluntary.  —  The  debt,  though  barred,  may 
still  constitute  a  valuable  consideration.  The 
statute  does  not  affect  the  debtor's  moral  obli- 
gation. Plummet  v.  Rohman,  (Neb.  1  goo")  84 
N.  W.  Rep.  601;  Del  Vails  v.  Hyland,  76  Hun 
(N.  Y.)  493;  Davis  v,  Howard,  73  Hun  (N.  Y.) 
347;  Leake  v.  Anderson,  43  S.  Car.  448;  Meyer 
Bros.  Drug  Co.  v.  Rather,  (Tex.  Civ.  App.  1895) 
30  S.  W.  Rep.  812;  Pierce  v.  Wimberly,  78 
Tex.  187.  Compare  Sturm  v.  Chalfant,  38  W. 
Va.  248,  holding  that  the  bar  of  the  debt  is  a 
circumstance  which  may  be  considered  in  de- 
termining the  good  faith  of  the  transaction. 
The  same  view  was  upheld  in  McConnell  v. 
Barber,  86  Hun  (N.  Y.)  360. 

2.  See  infra,  this  title,  New  Promise  and  Ac- 
knowledgment —  Particular  Applications  Consid- 
ered —  Actions  to  Recover  Realty.  See  also  the 
title  Adverse  Possession,  vol.  1,  p.  883. 

3.  See  the  cases  cited  in  the  first  note  of  this 
subsection,  supra. 

4.  See  infra,  this  title.  Waiver  and  Agreements 
Not  to  Plead  Statute;  New  Promise  and  Ac- 
knowledgment; Part  Payment. 

5.  See  infra,  this  tille,  Constitutionality  of 
Statutes  of  Limitation. 

6.  This  term  is  here  used  as  embracing  stat- 
utes of  limitation  which  operate  to  vest  title  to 
property  as  distinguished  from  those  which 
merely  bar  a  personal  action.  See  Townsend 
v.  Jemison,  9  How.  (U.  S.)  417. 

7.  Manifestly  there  is  nothing  to  prevent  one 


who  has  acquired  title  to  particular  property 
through  adverse  possession  for  the  statutory 
period  from  restoring  the  property  to  the  orig- 
inal ownerand  abandoning  the  rights  and  tille 
that  he  acquired  by  his  possession.  But  this 
would  not  restore  or  revive  the  original  light, 
and  the  formalities  necessary  to  an  ordinary 
transfer  of  such  property  would  be  essential 
in  order  to  bar  an  assertion  of  the  adverse 
possessor's  rights  by  innocent  purchasers  from 
him  or  by  his  creditors.  What  the  statement 
of  the  text  is  intended  to  mean  is  that  no  mere 
new  promiseoracknowledgment  would  revive 
the  original  right.  See  the  title  Adverse 
Possession,  vol.  1,  p.  883;  infra,  this  title. 
New  Promise  and  Acknowledgment —  Particular 
Applications  Considered- — Actions  to  Recover 
Realty. 

8.  See  infra,  this  title,  Constitutionality  of 
Statutes  of  Limitation. 

9.  Effect  of  English  Decisions  as  Authority.  — 
See  Pennock  v.  Dialogue,  2  Pet.  (U.  S.)  I. 

10.  McDonald  v.  Hovey,  110  U.  S.  619;  Wal- 
den  v.  Gratz,  1  Wheat.  (U.  S.)  292;  Bradstreet 
v.  Clarke,  12  Wend.  (N.  Y.)  602. 

11.  The  Rule  of  Adverse  Possession  is  not  con- 
fined to  real  property,  but  extends  to  personalty 
as  well.  See  the  title  Adverse  Possession, 
vol.  I,  p.  874  et  sea. 

12.  See  Campbell  v.  Holt,  115  U.  S.  620,  and 
infra,  this  title,  Constitutionality  of  Statutes  0/ 
Limitation. 

13.  See  the  title  Adverse  Possession,  vol.  1, 
pp.  789,  795.  See  also  Townsend  v.  Jemison, 
9  How.  (U.  S.)  407. 

The  fact  that  the  law  of  adverse  possession 
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any  right  in  the  complaining  party  or  the  defendant,  but  the  statute  operates 
as  a  mere  bar  of  the  former's  remedy  after  thejapse  of  a  specific  period  —  a 
bar  which  may  be  removed  by  subsequent  legislation  1  or  by  a  new  promise 
or  acknowledgment  by  the  defendant.2  The  principle  of  adverse  possession 
is  intended  and  operates  to  fix  titles,  and  constitutes  a  rule  of  property,  while 
pure  statutes  of  limitation  do  neither,  but  merely  prescribe  the  time  within 
which  a  particular  remedy  shall  be  exercised,  leaving  the  rights  of  the  respec- 
tive parties  unaffected.3 

(2)  From  Laches.  —  Through  the  doctrine  of  laches,  courts  of  equity,  from 
the  earliest  times,  have  enforced  a  practical  limitation  upon  the  enforcement 
of  rights  after  long  lapse  of  time;  but  upon  the  passage  of  the  general  statute 
of  limitations,  they  began  to  apply  the  limitations  of  that  statute.  The  doc- 
trine of  laches  depends  not  so  much  upon  a  mere  lapse  of  time,  as  upon  the 
effect  of  a  delay  by  a  complainant  upon  the  defendant's  ability  to  make 
defense,  and  may  therefore  bar  a  suit  in  a  case  where  the  period  fixed  by  the 
statute  of  limitations  has  not  expired.  It  is  governed,  not  by  strict  rules,  but 
by  the  sound  discretion  of  the  chancellor.4 

(3)  From  Special  Contractual  Limitations.  —  It  is  competent  for  the  parties 
to  a  contract  to  fix  the  time  within  which  suit  shall  be  brought  thereon  unless 
there  is  a  statutory  prohibition  against  such  agreements.  Such  a  limitation 
is  more  properly  a  qualification  annexed  to  the  rights  created  under  the  con- 
tract, and  is  not  subject  to  the  general  rules  governing  the  construction  and 
operation  of  statutes  of  limitation.5 

(4)  From  Presumption  of  Payment.  —  At  Common  Law  the  lapse  of  twenty  years 
affords  a  presumption  of  payment  of  a  bond  or  other  specialty.6  But  this  is  a 
presumption  merely,  and  is  subject  to  rebuttal  by  proof  of  nonpayment;  it 
does  not  destroy  the  debt  nor  bar  the  remedy  thereon,  but  merely  imposes 
upon  the  plaintiff  the  burden  of  showing  affirmatively  that  his  claim  is 
unsatisfied.7 

is  now  largely  fixed  by  statute  in  the  various 
states  does  not  remove  the  distinction  between 
the  principle  of  adverse  possession  and  that  of 
statutes  of  limitation  properly  so  called. 

1.  The  authorities  are  agreed  on  this  point. 
See  infra,  this  title,  Constitutionality  of  Statutes 
of  Limitation. 

2.  See  infra,  this  title,  New  Promise  and  Ac- 
knowledgment. 

3.  See  supra,  this  section.  Whether  Remedy 
Alone  or  Merits  Affected. 

4.  Laches  Distinguished. — See  the  title  Laches, 
vol.  18,  p.  95.  See  also  infra,  this  title,  In 
Equity. 

5.  Contractual  Limitations.  —  Such  limitations 
are  most  common  in  contracts  of  insurance 
and  in  stipulations  in  contracts  with  telegraph 
and  railroad  companies.  Their  validity,  con- 
struction, and  effect  are  considered  underother 
titles.  See  the  titles  Accident  Insurance, 
vol.  1,  p.  325;  Carriers  of  Goods,  vol.  5,  p. 
320;  Fire  Insurance,  vol.  13,  p.  385  et  sea.; 
Telegraphs  and  Telephones. 

Such  a  limitation  differs  from  the  statutory 
limitation  "  in  this,  that  it  does  not  merely 
deny  the  remedy,  but  forfeits  the  liability 
where  the  suit  is  not  brought  within  the  stipu- 
lated time."  Suggs  v.  Traveler's  Ins.  Co.,  71 
Tex.  579  (infancy  no  excuse  for  not  suing  in 
time),  citing  Williams  v.  Vermont  Mut.  F.  Ins. 
Co.,  20  Vt.  222. 

In  some  jurisdictions,  by  special  statute, 
such  contract  ual  limitations  are  a  nullity.  See 
Brower  v.  Supreme  Lodge  Nat.  Reserve  Assoc., 
74  Mo.  App.  490. 
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A  Provision  in  a  Contract  Which  Does  Not  In- 
volve Any  Matter  of  Public  Duty,  that  no  suit 
shall  be  brought  against  the  defendant  by  the 
plaintiff  more  than  six  months  after  the  plain- 
tiff shall  have  left  the  defendant's  employ,  is 
valid.  See  Better  v.  Prudential  Ins.  Co.,  16 
Daly  (N.  Y.)  344. 

The  Ordinary  Exceptions  to  the  operation  of 
statutes  of  limitation,  e.  g.,  infancy,  absence 
of  the  defendants,  etc.,  do  not  affect  such  con- 
tractual limitations.  Gutline  v.  Connecticut 
Indemnity  Assoc.,  101  Tenn.  643  (absence  of 
defendant);  Suggs  v.  Traveler's  Ins.  Co.,  7r 
Tex.  579.  See  the  title  Fire  Insurance,  vol. 
r3.  P-  385  etseq.;  and  see  infra,  this  title,  Action 
Begun  and  Dismissed  Without  Concluding  Merits. 
Compare  Eliot  Nat.  Bank  v.  Beal,  141  Mass. 
566. 

6.  Presumption  of  Payment.  —  See  Bean  v. 
Tonnele,  94.  N.  Y.  381,  46  Am.  Rep.  153,  and 
the  title  Payment. 

In  New  York,  Code  Civ.  Pro.,  §  376,  pro- 
vides a  statutory  presumption  of  payment  in 
case  of  judgments  after  twenty  years;  and  the 
provision  of  section  403  that  the  eighteen 
months  immediately  after  the  death  of  a 
debtor  shall  not  be  counted  as  a  part  of  the 
time  within  which  suit  shall  be  brought 
against  his  executor  does  not  prolong  the 
period  requisite  to  create  the  presumption. 
The  latter  section  refers  only  to  the  statute  of 
limitations.  Matter  of  Kendrick,  107  N.  Y. 
104. 

7.  Bentley's  Appea',  99  Pa.  St.  500;  Greg- 
ory v.  Com.,  121  Pa.  St.  611.    See  also  Camp. 
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It  Is  a  Concurrent  Remedy  or  Defense,  but  wholly  independent  of  that  given  by 
statutes  of  limitation;  it  has  its  own  distinct  rules,  and  may  anticipate  the 
statute  1  or  may  apply  to  cases  to  which  the  statute  is  not  applicable.2 

The  Chief  Ground  of  Distinction,  however,  lies  in  the  character  of  the  admission 
which  is  requisite  to  negative  the  effect  of  the  prescription.  In  order  to 
remove  the  bar  of  the  statute  of  limitations,  the  admission  must  be  of  such  a 
character  that  it  not  only  acknowledges  the  justice  of  the  debt  and  its  non- 
payment, but  indicates  a  willingness  to  pay,3  while  any  admission  indicating 
nonpayment  is  sufficient  to  rebut  the  presumption  of  payment.4 

(5)  From  Statutes  Regulating  Jurisdiction  or  Procedure.  — Statutes  whose 
primary  object  and  purpose  is  to  regulate  matters  of  jurisdiction  and  procedure 
are  not  to  be  regarded  as  statutes  of  limitation,  properly  speaking,  even 
though  they  may  fix  the  period  during  which  the  jurisdiction  shall  exist  and 
within  which  the  procedure  shall  be  followed.  They  are  distinguishable  from 
pure  statutes  of  limitation  in  that  their  operation  and  effect  are  confined  to 
the  courts  of  the  state  enacting  them  ;  they  cannot  affect  or  abridge  the  rights 
of  citizens  of  other  states  suing  in  the  courts  of  the  United  States.5 

(6)  From  Qualifications  Annexed  to  Given  Right. — A  wide  distinction 
exists  between  pure  statutes  of  limitation  and  special  statutory  limitations 
qualifying  a  given  right.  In  the  latter  instance  time  is  made  an  essence  of 
the  right  created  and  the  limitation  is  an  inherent  part  of  the  statute  or  agree- 
ment out  of  which  the  right  in  question  arises,  so  that  there  is  no  right  of 
action  whatever  independent  of  the  limitation.  A  lapse  of  the  statutory 
period  operates,  therefore,  to  extinguish  the  right  altogether.6    To  such  lim- 


bell  v.  Brown,  86  N.  Car.  376,  41  Am.  Rep. 
464;  Porter  v.  Nelson,  121  Pa.  St.  628;  Brene- 
man's  Appeal,  121  Pa.  St.  641;  Runner's  Ap- 
peal, 121  Pa.  St.  649. 

Therefore,  evidence  may  be  amply  sufficient 
to  rebut  the  presumption  of  payment  though 
it  would  be  of  no  avail  as  against  the  general 
statute  of  limitations.  See  Walker  v.  Robin- 
son, 136  Miss.  280;  Van  Rensselaer  v.  Living- 
ston, 12  Wend.  (N.  Y.)4go.  Compare  Bentley's 
Appeal,  90  Pa.  St.  500. 

In  Tucker  v.  Baker,  94  N.  Car.  162,  follow- 
ing Buie  v.  Buie,  2  Ired.  L.  (24  N.  Car.)  87,  it 
was  held  that  an  acknowledgment  not  in  writ- 
ing, or  for  other  reasons  insufficient  to  toll  the 
statute  of  limitations,  is  yet  competent  to  be 
considered  to  rebul  the  presumption  of  pay- 
ment. Compare,  however,  Shubrirkw.  Adams, 
20  S.  Car.  49 

1.  See  Bean  v.  Tonnele,  94  N.  Y.  381,  46 
Am.  Rep.  153;  Campbell,'.  Brown,  86  N.  Car. 
376,  41  Am.  Rep.  464. 

The  presumption  is  not  affected  by  a  statute 
suspending  the  statutes  of  limitation.  Shu- 
brick  v.  Adams,  20  S.  Car.  49;  Sanderson  v. 
Olmsted,  1  Chand.  (Wis.)  190. 

2.  See  the  titles  Payment;  Trusts  and 
Trustees. 

In  North  Carolina,  prior  to  Aug.  24,  1S68, 
actions  by  creditors  of  a  decedent  to  recover 
on  an  administration  bond  for  a  misapplication 
of  assets  were  governed  wholly  by  the  statute 
of  presumption  of  payments,  and  not  by  the 
statute  of  limitations.  Code  N.  Car.,  §  136; 
Wilson  v.  Pearson,  102  N.  Car.  290.  The  lim- 
itation of  the  statute  is  a  distinct  rule  from 
the  presumption  of  payment.  See  Copeland 
v.  Collins,  122  N.  Car.  619,  distinguishing  Long 
v.  Clegg,  94  N.  Car.  763. 

Ordinary  Exceptions  Not  Applicable.  —  The  ex- 


ceptions existing  with  reference  to  ordinary 
statutes  of  limitation,  e.  g.,  infsnr.y,  coverture, 
existence  of  a  particular  estate  in  case  of  re- 
maindermen, have  no  application  to  statutes 
which  create  merely  a  presumption  of  pay- 
ment. See  Wallace  v.  Fourth  U.  P.  Church, 
152  Pa.  St.  258,  31  W.  N.  C.  (Pa.)  30S  (statute 
creating  presumption  as  to  payment  of  ground 
rents). 

3.  See  infra,  this  title,  New  Promise  and  Ac- 
knowledgment. 

4.  See  Rouss  v.  Ditmore,  122  N.  Car.  775 
(distinction   pointed  out).    And  see  the  title 

Payment. 

5.  Statutes  Regulating  Matters  of  Jurisdiction 
or  Procedure.  —  Hartman  -'.  Fishbeck,  iS  Fed. 
Rep.  291;  Suydam  v.  Broadnax,  14  Pet.  (U. 
S.)  67.  See  also  Union  Bank  v.  Vaiden,  18 
How.  (U.  S  ~)  503. 

6.  Statutory  Qualifications  Annexed  to  Right. 
—  The  Arcw  York  statute  authorizing  a  recov- 
ery of  money  by  the  party  compelled  to  pay  it 
if  suit  is  brought  within  a  year  is  not  a  statute 
of  limitations.  The  limitation  as  to  time  of 
suing  is  a  qualification  of  the  right  of  action 
given.     Palen  v.  Johnson,  50  N.  Y.  49. 

Statute  Conferring  Right  to  Redeem.  —  Where 
such  a  statute  requires  that  the  right  to  re- 
deem be  exercised  within  a  specified  time,  its 
provisions  are  absolute.  Disabilities,  such  as 
infancy,  etc.,  do  not  extend  the  time.  Mew- 
burn  v.  Bass,  82  Ala.  622. 

Statutes  Fixing  Personal  Liability  of  Stockhold- 
ers for  Corporate  Debts  furnish  a  conspicuous 
class  to  which  the  rule  of  the  text  applies. 
See  the  title  Stockholders.  See  also  the  title 
Officers  and  Agents  (of  Private  Corpora- 
tions). 

Actions  for  Wrongful  Death.  —  See  the  title 

Death  by  Wrongful  Act,  vol.  8,  p.  S75. 
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Operation  and  Effect. 


itations  the  rules  of  law  governing  pure  statutes  of  limitation,  applicable  to 
all  classes  of  actions,  have  no  application;  they  are  to  be  determined  by  the 
law  of  the  place  under  which  the  right  of  action  arose  or  the  contract  was 
made,1  and  are  not  to  be  treated  as  waived  merely  because  they  are  not 
specially  pleaded.2  They  are  not  subject  to  the  disabilities  and  excuses 
through  which  the  effect  of  ordinary  statutes  of  limitation  may  be  avoided,3 
nor,  it  seems,  can  they  be  evaded  even  by  proof  of  fraud.4  Whether  a 
particular  limitation  of  time  is  to  be  regarded  as  a  part  of  the  general  statute 
of  limitations  or  as  a  qualification  of  a  particular  right  must  be  determined 
from  the  language  employed  and  from  the  connection  in  which  it  is  used.5 

Where  Time  Is  of  the  Essence  of  the  Eight  Created,  and  the  limitation  is  an  inherent 
part  of  the  statute  or  agreement  under  which  the  right  in  question  arises,  so 
that  there  is  no  right  of  action  independent  of  the  limitation,  such  special 
limitation  extinguishes  the  right  rather  than  affects  the  remedy.6 

(7)  From  Statutes  Declaring  Effect  of  Probate  of  Will.  —  A  statute  making 
the  probate  of  a  will  of  real  estate  conclusive  after  a  fixed  period  is  not  a 
statute  of  limitations,  but  a  rule  of  property,  and  the  disabilities  of  parties 
interested  will  not  operate  to  postpone  or  prevent  the  running  of  the  time 
prescribed.7  Nor  is  such  a  case  within  the  statutes  allowing  the  bringing  of  a 
new  action  within  a  specified  time  after  a  dismissal  of  a  former  action;8  neither 
can  the  limitation  be  waived  by  the  parties  9  or  be  extended  by  reason  of  fraud.10 

/.  How  Regarded  as  Defense.  —  The  operation  of  statutes  of  limita- 
tion is  to  be  regarded  in  two  aspects,  firjt  as  an  obstacle  to  just  claims,  and 
second  as  an  aid  to  just  defenses  on  the  merits  which  have  been  rendered 
uncertain  or  difficult  by  the  lapse  of  time. 11  Even  in  the  former  aspect  the 
operation  of  the  statute  is  not  to  be  condemned  or  hindered.  It  has  been 
well  said  that  "  long-dormant  claims  have  often  more  of  cruelty  than  of  justice 
in  them,"  12  and  the  hardship  sometimes  occasioned  to  particular  individuals 
by  such  statutes  is  more  than  outweighed  by  the  general  advantage  to  society 
and  to  business  affairs  by  requiring  men  to  assert  their  claims  within  a  reason- 
able time  and  by  freeing  debtors  from  the  necessity  of  indefinitely  preserving 
their  evidences  of  discharge  of  debts.13 

statutes  Favorably  Eegarded.  —  Such  statutes  are  now  universally  regarded  with 
favor  as  statutes  of  repose,  and  are  to  be  liberally  construed  with  reference  to 
their  object  and  purpose.14    In  some  instances,  however,  the  statute  has  been 

•  1.  Hudson    v.  Bishop,  32  Fed.   Rep.  523.  sor,  148  Ind.  682;  Bartlelt  v.  Manor,  146  Ind. 

See  also  Hudson  v.  Bishop,  35  Fed.  Rep.  820.  621;  Cochran  v.  Young,  104  Pa.  St.  333. 

2.  See  the  title  Limitations,  13  Encyc.  of  8.  Peacock  v.  Churchill,  38  111.  App.  634. 
Pl.  and  Pr.  186,  188.  See  also  Cooper  v.  See  also  infra,  this  title.  Action  Begun  and 
Lyons,  9  Lea  (Tenn.)  600.  Dismissed  Without  Concluding  Merits. 

3.  See  Taylor  v.  Cranberry  Iron,  etc.,  Co.,  9.  Meyer  v.  Henderson,  88  Md.  585. 
94  M.  Car.  525;  Cochran  v.  Young,  104  Pa.  St.  10.  Bartlett  v.  Manor,  146  Ind.  621. 

333;  Swanson  v.  Tarkington,  7  Heisk.  (Tenn.)  11.  As  Defense. — See  remarks  of  Marshall,  C. 

616;  Smart  v.  Mason,  2  Heisk.  (Tenn.)  224;  J.,  in  Clementson  v.  Williams,  8  Cranch  (U. 

Brannerz'.  Nance,  3  Cold vv.  (Tenn.)  302.    And  S.)  74,  quoted  in  Russel  v.  Gass,  Mart.  &  Y. 

see  infra,  this  title,  When  Statute  Begins  to  (Tenn,)  273. 

Run,  subdiv.  3.  /.  (19)  Money  Lost  at  Gaming.  12.  A'Court  v.  Cross,  3  Bing.  329,  11  E.  C.  L. 

4.  Bartlett  v.  Manor,  146  Ind.  621.  124. 

5.  See  Ashley  v.  Ashley,  41  La.  Ann.  102;  13.  See  Spring  v.  Gray,  5  Mason  (U.  S.)  523; 
Hill  v.  Rensselaer  County,  53  Hun  (N.  Y.)  194,  Bell  v.  Morrison,  1  Pet.  (U.  S.)  360;  M'Cluny 
119  M.  Y.  344.  v.  Silliman,  3  Pet.  (U.  S.)  270;   Richards  v. 

6.  Barilett  v.  Manor,  146  Ind.  621.  See  also  Maryland  Ins.  Co.,  8  Cranch  (U.  S.)  84;  Clem- 
The  Hirrisburg,  119  U.  S.  199;  Finnell  v.  entson  v.  Williams,  8'  Cranch  (U.  S.)  73;  Wood 
Southern  Kansas  R.  Co.,  33  Fed.  Rep.  427;  v.  Carpenter,  101  U.  S.  135;  Gorman  v.  Judge, 
Hudson  v.  Bishop,  35  Fed.  Rep.  820;  Spicer  v.  27  Mich.  138. 

Hockman,  72  Ind.  120;  Horton  v.  Hastings,  14.  Statutes   Regarded    with  Favor —  United 

128  Ind.  103;  Polts  v.  Felton,  70  Ind.  166;  States.  —  Bell  v.  Morrison,  1  Pet.  (U.  S.)  360; 

Taylor  v.  Cranberry  Iron,  etc.,  Co.,  94  N.  Car.  Hawkins  ■;.  Barney,  5  Pet.  (U.  S.)  '457;  Brad- 

525;  Smith  v.  Tripp,  14  R.  I.  112.  street  v.  Huntington,  5  Pet.  (U.  S.)402;  Pillow 

7.  Probate  of  Wills.  —  See  Luther  v.  Luther,  v.  Roberts,  13  How.  (U.  SO472;  Leffingwell  v. 
122  111.  558;  Evansville  Ice,  etc.,  Co.  v.  Win-  Warren,  2  Black (U.  S.) 606;  Taylor*.  Holmes, 
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referred  to  as  an  unmeritorious  defense,  and  as  one  not  to  be  favored.1 

Distinction  where  Statute  Operates  as  Means  of  Acquisition.  —  There  is  a  distinction 
between  cases  where  the  statute  is  set  up  and  operates  as  a  means  whereby  one 
person  acquires  the  property  of  another,  as  in  the  case  of  adverse  possession, 
and  cases  in  which  it  is  used  purely  as  a  defense  to  a  personal  action.  In  the 
latter  class  of  cases  the  statute  is  more  favorably  regarded  and  receives  a  more 
liberal  construction  than  in  the  former.2 

Moral  Aspects  of  Plea  of  Statute.  —  With  the  moral  aspects  of  a  plea  of  the  statute 
of  limitations  to  a  debt  otherwise  incontestable  the  court  has  nothing  to  do, 
and  it  is  not  proper  to  instruct  the  jury  on  the  subject  of  the  morality  or 
immorality  of  such  a  plea.3 

g.  Omitted  Cases.  —  The  original  statute  of  James  I.  was  much  restricted 
and  failed  to  embrace  a  number  of  causes  of  action.4  The  same  was  true  of 
many  of  the  early  statutes  in  the  United  States.  By  some  authorities  the 
rule  was  upheld  that  the  statute  would  be  extended  by  construction  to 
embrace  such  omitted  cases  as  were  within  the  reason  of  the  statute,  but  not 
within  its  express  provisions;5  but  the  better  rule  seems  to  have  been  that 
they  should  be  regarded  as  omitted  cases  for  which  the  legislature  had  failed 
to  provide  and  which  were  therefore  subject  to  no  limitation.6  The  question 
is  not  now  of  any  practical  importance,  since  all  of  the  later  statutes  contain 
general  provisions  fixing  a  limitation  for  all  actions  not  specifically  provided  for. 

h.  Where  Plaintiff  Has  Several  Remedies.  —  Where  the  plaintiff 
has  several  remedies  for  the  same  cause  of  action,  the  fact  that  one  or  more  of 
his  remedies  have  become  barred  will  not  affect  his  right  to  any  of  the  others 
which  are  not  barred.7 


14  Fed.  Rep.  498;  King  Iron  Bridge,  etc.,  Co. 
v.  Otoe  County,  27  Fed.  Rep.  801;  Roberts  v. 
Pillow,  Hempst.  (U.S.)  624;  Spring  v.  Gray,  5 
Mason  (U.  S.)  505;  Denn  v.  Harnden,  1  Paine 
(U.  S.)  6e;  M'Cluny  v.  Silliman,  3  Pet.  (U.  S.) 
278;  Campbell  v.  Haverhill,  155  U.  S.  617. 

Alabama.  —  Martin  v.  Tally,  72  Ala.  24. 

California.  —  McCarthy  v.  White,  21  Cat. 
495,  82  Am.  Dec.  754. 

Connecticut.  —  Hart's  Appeal,  32  Conn.  540. 

Georgia.  —  Dickinson  v.  McCam,  5  Ga.  486, 
48  Am.  Dec.  298. 

Indiana.  —  High  v.  Shelby  County,  92  Ind. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Burlin- 
game  Tp.,  36  Kan.  628,  59  Am.  Rep.  578; 
Beebe  v.  Doster,  36  Kan.  674;  Elder  v.  Dyer, 
26  Kan.  604,  40  Am.  Rep.  320;  Bauserman  v. 
Charlott,  46  Kan.  4B0. 

Kentucky.  —  Phillips  v.  Pope,  10  B.  Mon. 
(Ky.)  163;  Davis  v.  Brown,  9S  Ky.  475. 

Maryland.  — Green  v.  Johnson,  3  Gill  &  J. 
(Md.)  394- 

Mississippi. — Cooper  v.  Cooper,  61  Miss.  701. 

Nebraska.  —  Hurley  v.  Cox,  9  Neb.  230;  Gat- 
ling  v.  Lane,  17  Neb.  83. 

New  York.  —  McQueen  v.  Babcock,  3  Abb. 
App.  Dec.  (N.  Y.)  129;  Acker  v.  Acker,  81  N. 
Y.  14S. 

Pennsylvania.  —  Shaeffer  v.  Hoffman,  113 
Pa.  St..  1;  Johns  v.  Lantz,  63  Pa.  St.  324. 

Tennessee.' — M'Donald  v.  Johns,  4  Yerg. 
(Tenn.)  258;  Coleson  v.  Blanton,  3  Hayw. 
(Tenn.)  159.  Compare  Elder  v.  Bradley,  2 
Sneed  (Tenn.)  247. 

Texas.  —  Ilerlin  v.  Burns,  70  Tex.  347;  Gau- 
tier  v.  Franklin,  1  Tex.  732. 

1 .  View  that  Statute  Is  to  Be  Strictly  Construed. 
—  Elder  v.  Bradley,  2  Sneed  (Tenn.)  247.  See 
Garland  v.  Scott,  15  La.  Ann.  143.    See  also 


expressions  of  the  courts  in  the  following 
cases  which  would  indicate  that  in  their 
opinions  such  a  defense  was  an  unjust  and 
discreditable  one:  Brookville  Nat.  Bank  v. 
Kimble,  76  Ind.  203;  Kennedy  v.  Powell,  34 
Kan.  23;  Perkins  v.  Burbank,  2  Mass.  82; 
Matter  of  Frazer,  92  N.  Y.  248;  Corkings  v. 
State,  99  N.  Y.  499;  McMastei  v  State,  103 
N.  Y.  547;  Halliburton  v.  Carson,  100  N.  Car. 
99,  6  Am.  St.  Rep.  565.  And  see  West 
Hoboken  v.  Syms,  49  N.  J.  L.  546;  Hastings 
v.  Belden,  55  Vt.  273. 

2.  See  Campbell  v.  Holt,  115  U.  S.  625; 
Jones  v.  Jones,  18  Ala.  24S.  See  also  supra, 
this  section,  Distinguished  from  Similar  Ques- 
tions. 

3.  Bachman  v.  Roller,  9  Baxt.  (Tenn.)  411, 
40  Am.  Rep.  97. 

4.  As  to  Cases  Omitted  from  Earlier  Statutes.  — 

See  supra,  this  section,  History. 

5.  Hart's  Appeal,  32  Conn.  520. 

6.  Bedell  v.  Janney,  9  111.  193;  Garland  v. 
Scott,  15  La.  Ann.  143;  Forster  v.  Cumberland 
Valley  R.  Co.,  23  Pa.  St.  371.  See  also  infra, 
this  title,  Retroactive  Effect  of  Statutes  of  Lim- 
itation —  Effect  of  New  Statute  on  Existing 
Causes  of  Action. 

7.  Where  Several  Remedies  Available.  —  Mis- 
souri Sav.,  etc.,  Co.  v.  Rice,  S4  Fed.  Rep.  131, 
55  U.  S.  App.  .205  (construing  Kansas  statute): 
Ivey  v.  Owens,  2S  Ala.  641;  Zumwalt  v. 
Dickey,  92  Cal.  156;  Epling  v.  Dickson.  170 
111.  329,  reversing  61  111.  App.  78;  Lamb  v. 
Clark,  5  Pick.  (Mass.)  193;  Jones  v.  Hoar.  5 
Pick.  (Mass.)  285:  Christy  v.  Farlin,  49  Mich. 
319;  Jackson  v.  Holbrook,  36  Minn.  504; 
Power  v.  Telford,  60  Miss.  195;  Zuellig  v. 
Hemerlie,  Co  Ohio  St.  27;  Wilson  v.  Kelly.  16 
S.  Car.  216,  followed  in  Jackson  v.  Plyler,  38  S. 
Car.  496,  37  Am.  St.  Rep.  7S2;  Kirkman  v. 
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But  This  Rule  Is  Subject  to  the  Qualification  that  neither  the  plaintiff  nor  the  defend- 
ant will  be  allowed  to  thwart  the  "  beneficent  and  healthful  effect  of  a  statute 
of  repose  "  by  any  "  mere  strategy  of  legal  proceeding."  1  Where,  however, 
the  defense  is  of  a  fraudulent  or  highly  unjust  character,  the  courts  are  not 
usually  averse  to  the  adoption  of  such  strategy  to  overthrow  it. 2 

Title  by  Adverse  Possession  of  Personalty.  —  Under  the  rule  just  stated,  a  defendant 
who  has  acquired  a  title  to  personal  property  by  adverse  possession  for  the 
period  of  the  limitation  of  an  action  to  recover  it  may  still  be  rendered  liable 
to  the  owner  for  the  value  of  such  property  where  the  latter's  remedy  by  an 
action  to  recover  the  value  is  governed  by  a  different  period  of  limitation 
which  has  not  expired.3 

The  Exercise  of  One  Remedy  does  not,  however,  operate  to  stop  the  running  of 
the  statute  as  to  the  other.4 

i.  Where  Suit  Is  of  Twofold  Nature.  —  Where  the  suit  is  of  a  two- 
fold nature,  the  essential  object  and  purpose  of  the  suit  must  be  looked  to  in 
order  to  determine  what  limitation  is  applicable  when  the  two  remedies  sought 
are  not  separable.  If  the  remedies  are  separable,  each  must  be  governed  by 
the  provision  of  the  statute  relating  to  it,  and  the  fact  that  the  two  remedies 
are  ordinarily  in  a  measure  incident  to  each  other  cannot  change  the  rule.6 

j.  Statute  Does  Not  Bar  Defenses.  —  The  statutes  affect  remedies, 
not  defenses.  But  the  word  "defenses,"  as  here  used,  is  limited  to  matters 
purely  of  defense,  and  does  not  embrace  matters  which  may  be  used  as  the 
basis  of  a  counterclaim  or  a  cross-action.6    The  rule  is  further  qualified  in 


Philips,  7  Heisk.  (Tenn.)  222;  Burson  v.  Cox, 
6  Baxt.  (Tenn.)  363.  See  also  Adelbert  Col- 
lege v.  Toledo,  etc.,  R.  Co.,  5  Ohio  Cir.  Dec. 
21.0,  13  Ohio  Cir.  Ct.  590;  Peirson  v.  Wayne 
County,  155  N.  Y.  105,  affirming  87  Hun  (N. 
Y.)  605;  Bedford  v.  Brady,  10  Yerg.  (Tenn.) 
350;  Burdine  v.  Shelton,  10  Yerg.  (Tenn.)  41. 

Party  Having  Right  of  Action  Against  Two 
Defendants.  —  Laws  Wis.  18S9,  c.  471  (Stat. 
Wis.  1898,  §  1340^),  providmg  that  a  city  and 
a  party  primarily  liable  ■Hty  be  susd  in  one 
action,  does  not  prevent  a  plairtiff  from  ex- 
ercising his  remedy  against  the  party  primarily 
liable  although  his  remedy  against  the  city 
is  barred  by  a  special  provision  in  its  char- 
ter limiting  actions  against  it  to  one  year. 
Schaefer  v.  Fond  du  Lac,  104  Wis.  39. 

1.  Glenn  v.  Priest,  28  Fed.  Rep.  907.  To 
the  same  effect  see  Glenn  v.  Dorsheimer,  23 
Fed.  Rep.  695,  24  Fed.  Rep.  536. 

Under  the.  Kansas  statute  (now  Gen.  Stat. 
1897,  c.  95,  §  12,  cl.  2),  which  bars  an  action 
on  implied  contracts  after  three  years,  the 
plaintiff  cannot  recover  for  rents  and  profits 
enjoyed  by  the  defendant  more  than  three 
years  before,  although  he  joins  his  action 
therefor  with  an  action  of  ejectment  to  recover 
the  land,  which  latter  action  is  not  barred. 
Seibert  v.  Baxter,  36  Kan.  189. 

2.  Lamb  v.  Clark,  5  Pick.  (Mass.)  198.  See 
also  Burson  v.  Cox,  6  Baxt.  (Tenn.)  360. 

3.  German  Bank  v.  Haller,  101  Tenn.  83; 
Kirkman  v.  Philips,  7  Heisk.  (Tenn.)  222, 
folio-wed  in  McCombs  v.  Guild,  9  Lea  (Tenn.) 
89.    Sse  also  Power  v.  Telford,  60  Miss.  195. 

4.  Garrett  v.  Bicklin,  78  Iowa  115. 

5.  Suit  of  Twofold  Nature.  —  English  v.  Pow- 
ell, 119  Ind.  93;  Willard  v.  Wright,  81  Iowa 
714;  Delashmutt  v.  Parrent,  39  Kan.  548.  See 
also  Perry  v.  Cockrill,  (C.  C.  A.)  55  Fed.  Rep. 
872;  Bowen  v.  Swander,  121  Ind.  164;  Bowen 
v.  Striker,  87  Ind.  317,  Gabe  v.  Root,  93  Ind. 
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255;  Scarborough  v.  Smith,  18  Kan.  399; 
Tabler  v.  Wiseman,  2  Ohio  St.  211. 

If  the  gist  and  necessary  object  of  a  suit  are 
to  set  aside  the  probate  of  a  will,  it  will  not  be 
saved  from  the  bar  of  the  statute  as  to  proceed- 
ings to  set  aside  wills  by  the  fact  that  it 
will  affect  the  title  to  real  estate.  Willard  v. 
Wright,  81  Iowa  714. 

6.  Defenses  Not  Affected.  —  Rhea  v.  Bagley, 
66  Ark.  93;  Robinson  v.  Glass,  94  Ind.  211 ; 
Grover  v.  Tingle,  (Ky.  1899)  53  S.  W.  Rep. 
281;  Avritt  v.  Russell,  (Ky.  1900)  58  S.  W. 
Rep.  811;  Goforth  v.  Goforth,  47  S.  Car.  126; 
Jackson  v.  Plyler,  38  S.  Car.  496,  37  Am.  St. 
Rep.  782.  See  also  Hart  v.  Church,  126  Cal. 
471;  Rosborough  v.  Picton,  12  Tex.  Civ.  App. 
113. 

In  an  Action  of  Trespass  to  Try  Title  a  defend- 
ant who  is  vested  with  the  equitable  title  by 
virtue  of  an  instrument  which  is  entitled  to 
recordation  may  set  up  such  instrument  in  de- 
fense, even  though  his  action  for  a  specific 
performance  of  the  agreement  to  convey  con- 
tained in  the  instrument  may  be  barred. 
Tompkins  v.  Broocks,  (Tex.  Civ.  App.  1897)  43 
S.  W.  Rep.  70. 

Judgment  Debtor's  Right  to  Entry  of  Satisfac- 
tion of  Judgment.  —  "  When  a  judgment  has 
once  been  paid,  the  six  years'  statute  of 
limitations  cannot  bar  the  right  of  the  judg- 
ment defendant  to  have  satisfaction  entered. 
Palmer  v.  Hayes,  112  Ind.  289.  When  a  debt 
has  actually  been  paid,  the  statute  of  limita- 
tions cannot  be  appealed  to  as  a  means  of  re- 
viving the  debt,  nor  can  it  be  employed  in  a 
court  of  equity  to  prevent  the  entry  of  satis- 
faction."   Wilson  v.  Brookshire,  126  Ind.  497. 

Defense  of  Estoppel  Not  Barred  —  Real  Action. 
—  Sebree  v.  Pattetson,  92  Mo.  451.  Compare 
English  v.  Woodman,  40  Kan.  412. 

Statute  Pleaded  as  Defense  to  Attack  on  Main 
Defense.  —  Jackson  v.  Plyler,  38  S.  Car.  496,  37 
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many  of  the  states  by  statutory  provisions  and  judicial  decisions  to  the  effect 
that  a  claim  sought  to  be  used  as  a  set-off  cannot  be  so  pleaded  unless  it 
appears  that  it  was  not  barred  when  the  plaintiff's  action  was  begun.1 

III.  In  Equity  —  1.  Original  Doctrine.  —  The  doctrine  of  laches,  through 
which  courts  of  equity  refused  to  recognize  or  enforce  stale  claims,  existed 
before  the  enactment  of  statutes  of  limitation  and  has  been  adhered  to  in 
many  jurisdictions  notwithstanding  such  statutes.2  But  this  doctrine  is 
wholly  different  from  that  arising  out  of  the  limitations  created  by  express 
statutory  provisions,  and  is  governed  by  no  iron  rule,  but  rather  by  the  circum- 
stances of  each  particular  case.3 

2.  Under  Ordinary  Statutes  of  Limitation  —  a.  In  Cases  of  Exclusive 
Jurisdiction  in  Equity. — The  original  statute  of  21  Jac.  I.  did  not  in 
terms  apply  to  suits  in  equity,  but  was  confined  to  actions  at  law.4  And 
under  this  and  similar  enactments,  where  the  case  is  one  in  which  the  juris- 
diction of  the  equity  courts  is  not  concurrent  with  that  of  the  law  courts,  but 
is  exclusive,  the  former  courts,  where  there  is  no  provision  to  the  contrary, 
are  not  governed  strictly  by  the  limitations  applicable  to  a  similar  action  at 
law,  but  apply  their  own  rules  and  restrict  or  enlarge  the  limitation  according 
to  the  peculiar  circumstances  of  each  particular  case.5  While  the  limitation 
fixed  by  the  statute  is  ordinarily  followed  as  a  convenient  measure  for  deter- 
mining the  length  of  time  that  ought  to  operate  as  a  bar,6  it  is  not  regarded 
as  conclusive  or  binding.7  Relief  may  be  refused  although  the  time  fixed  by 
the  statutory  limitation  has  not  expired,8  or  may  be  granted  although  the 


Am.  St.  Rep.  782.  See  also  Amaker  v.  New, 
33  S.  Car.  35. 

1.  See  infra,  this  title,  Operation  of  Statute  on 
Particular  Classes  of  Cases — Set-off,  Counter- 
claim, etc. 

2.  In  Equity.  —  See  the  titles  Equity,  vol. 
11,  p.  176;  Laches,  vol.  18,  p.  95.  And  see 
Blake  v.  Gale,  31  Ch.  D.  209;  Speidel  71.  Hen- 
rici,  120  U.  S.  387;  Taylor  v.  Holmes,  127  U. 
S.  489;  U.  S.  v.  Beebee,  17  Fed.  Rep.  36;  Espy 
v.  Comer,  76  Ala.  501;  Brewer  v.  Keeler,  42 
Ark.  289;  Bailey  v.  Ross,  71  Ga.  771;  Thorn- 
burgh  v.  Cole,  27  Kan.  490;  Reihl  v.  Likowski, 
33  Kan.  515;  Hagerly  v.  Mann,  56  Md.  522; 
Kline  v.  Vogel,  go  Mo.  239;  McCartin  v.  Trap- 
hagen,  43  N.  J.  Eq.  338;  Hall  v.  Olterson,  52 
N.  J.  Eq.  522;  Love  v.  Welch,  97  N.  Car.  200. 

3.  See  the  title  Laches,  vol.  18,  p.  119. 

4.  Bancroft  v.  Andrews,  6  Cush.  (Mass.)  495 ; 
White  v.  Swain,  3  Pick.  (Mass.)  365. 

5.  Equity  Applies  Its  Own  Limitations.  —  Sulli- 
van v.  Portland,  etc.,  R.  Co.,  94  U.  S.  807; 
Kline  v.  Vogel,  90  Mo.  239.  See  also  Fogg  v. 
St.  Louis,  etc.,  R.  Co.,  5  McCrary  (U.  S.)  449; 
Putnam  v.  New  Albany,  4  Biss.  (U.  S)  365; 
Stansbury  v.  Inglehart,  19  Wash.  L.  Rep.  594; 
Kirkpatrick  v.  Atkinson,  11  Rich.  Eq.  (S. 
Car.)  27. 

6.  Provisions  of  Statute  Persuasive  —  Rule  of 
Analogy.  —  Arnett  v.  Finney,  41  N.  J.  Eq.  151. 
See  also,  as  asserting  the  proposition  that  the 
equity  courts,  in  cases  of  exclusive  jurisdiction, 
apply  the  statutory  period  as  a  limitation  by 
analogy  merely,  In  re  Hastings,  35  Ch.  D  98; 
Sullivan  v.  Portland,  etc.,  R.  Co.,  94  U.  S. 
807;  Kline  v.  Vogel,  90  Mo.  239;  Switzer  v. 
Noffsinger,  82  Va.  518;  Hutcheson  v.  Grubbs, 
80  Va.  251 ;  Wheeling  v.  Campbell,  12  W.  Va.  46. 

In  Taylor  v.  Campbell,  59  Tex.  315,  which 
was  a  suit  to  compel  specific  performance, 
brought  after  a  delay  of  twenty  years,  the 
court  held  that  "  in  the  absence  of  a  statute, 


the  longest  period  of  limitation  prescribed  as 
a  bar  to  real  actions  ought  to  bar  an  action 
for  specific  performance  unless  some  good  rea- 
son forthedelayinbringingthesuitisshovvn." 

7.  Statute  Not  Binding.  —  In  re  Greaves,  18 
Ch.  D.  551  [quoting  Sterndale  v.  Hankinson,  1 
Sim.  398];  Hartley  v.  Boynton,  17  Fed.  Rep. 
873;  Elting  r.  Marx,  4  Fed.  Rep.  678. 

8.  Equity  May  Refuse  .Relief  Where  Statutory 
Time  Has  Not  Expired.  —  1  Pomeroy's  Eq.  Jur., 
§§418,  419;  2  Story's  Eq.  Jur.,  §  1520;  Stans- 
bury v.  Inglehart,  19  Wash.  L.  Rep.  594.  See 
also  the  observations  of  Harlan,  J.,  in  Abra- 
ham v.  Ordway,  15S  U.  S.  420. 

To  the  Same  Effect  see  the  following  cases: 
United  States.  —  Wagner  v.  Baird,  7  How. 
(U.  S.)  234;  Harwaid  v.  Cincinnati,  etc.,  Air- 
Line  R.  Co.,  17  Wall.  (U.  S.)  Si;  Sullivan 
Portland,  etc.,  R.  Co.,  94  U.  S.  811 ;  Brown  v. 
Buena  Vista  County,  95  U.  S.  159;  Hayward 
v.  Eliot  Nat.  Bank,  96  U.  S.  617;  Landsdale  v. 
Smith,  106  U.  S.  392;  Speidel  v.  Henrici,  120 
U.  S.  3S7;  Richards  v.  Mackall,  124  U.  S.  188; 
Guarantee  Trust,  etc.,  Co.  v.  Delta,  etc.,  Co., 
104  Fed.  Rep.  5,  43  C.  C.  A.  406;  Continental 
Nat.  Bank  v.  Heilman,  58  U.  S.  App.  475,  S6 
Fed.  Rep.  514;  Scott  v.  Evans,  1  McLean  (U. 
S.)  4S6;  Ferson  v.  Sanger,  2  Ware  (U.  S.)  256, 
8  Fed.  Cas.  No.  4,751. 

Alabama.  — Juzan     Toulmin.  9  Ala.  662,  44 
Am.  Dec.  448;  Hunt  r.  Ellison,  32  Ala.  173. 
Arkansas.  —  Wilson  v.  Anthony,  19  Ark.  16. 
California.  ■ —  Lux  v.  Haggin,  6g  Cal.  255. 
Colorado.  —  Great  Western  Min.  Co.  v.  Wood- 
mas  of  Alston  Min.  Co.,  14  Colo.  90. 

Illinois.  —  Walker  v.  Ray,  111  111.  322;  Stiger 
v.  Bent,  in  111.  341. 

Kentucky.  —  Patrick  v.  Chenault,  6  B.  Mon. 
(Ky.)3i5;  Kirby  v  Jacobs,  13  B.  Mon.  (Ky.) 
435- 

Maine.  —  Spaulding  v.  Farwell,  70  Me.  17; 
Lawrence  v.  Rokes,  61  Me.  3S. 
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time  of  such  limitation  has  long  elapsed.1  In  some  cases  of  purely  equitable 
jurisdiction,  time  may  never  be  a  bar.* 

b.  In  Cases  of  Concurrent  Jurisdiction  —  (i)  Controlling  Effect  of 
Statute.  —  In  cases  of  concurrent  jurisdiction  the  maxim  that  equity  follows 
the  law  obtains,  and  the  statute  is  strictly  followed  in  order  that  its  effect  may 
not  be  evaded  by  a  resort  to  another  forum.3    In  such  cases,  however,  the 


Maryland.  —  Hagerty  v.  Mann,  56  Md.  522. 

Massachusetts.  —  Phillips  v.  Rogers,  12  Met. 
(Mass.)  405. 

Michigan.  —  Merrill  v.  County  Treasurer,  61 
Mich.  95. 

New  Jersey. — Williams  v.  Reilly,  41  N.J. 
Eq.  137- 

Ne-M  York.  —  Peters  v.  Delaplaine,  49  N.  Y. 
362. 

North  Carolina,  —  Hamlin  v.  Mebane,  I 
JonesEq.  (54  N.  Car.)  18. 

South  Carolina.  —  Hunt  v.  Smith,  3  Rich. 
Eq.  (S.  Car.)  465;  Kirkpatrick  v.  Atkinson,  n 
Rich.  Eq.  (S.  Car.)  27;  Kirksey  v.  Keith,  11 
Rich.  Eq.  (S.  Car.)  33. 

Virginia.  —  Harrison  v.  Gibson,  23  Gratt. 
(Va.)  212. 

West  Virginia.  —  Wilson  v.  Harper,  25  W. 
Va.  179.  See  also  Pusey  v.  Gardner,  21  W. 
Va.  469. 

1.  Relief  Granted  though  Time  of  Limitation 
Elapsed  —United  Slates.  —  McKnight  v.  Taylor, 
1  How.  (U.  S.)  161;  Michoud  v.  Girod,  4  How. 
(U.  S.)  503;  Mason  v.  Crosby,  2  Ware  (U.  S.) 
306,  16  Fed.  Cas.  No.  9,235;  Warner  v.  Daniels, 

I  Woodb.  &  M.  (U.  S.)  90;  Etting  v.  Marx,  4 
Fed.  Rep.  673;  Hickox  v.  Elliott,  22  Fed. 
Rep.  13. 

Alabama.  —  Burden  v.  Stein,  27  Ala.  104,  62 
Am.  Dec.  758;  Askew  v.  Hooper,  28  Ala.  634; 
Hunt  v.  Ellison,  32  Ala.  173. 

Arkansas.  —  Wilson  v.  Anlhonv,  19  Ark.  16. 

Connecticut.  —  Belknap  v.  Gleason,  11  Conn. 
160,  27  Am.  Dec.  721. 

Delaware.  —  Colwell  v.  Miles,  2  Del.  Ch.  no. 

District  of  Columbia.  —  Stansbury  v.  Ingle- 
hart,  19  Wash.  L.  Rep.  594. 

Georgia.  —  Keaton  v.  McGwier,  24  Ga.  217. 

Illinois.  —  Locke  v.  Caldwell,  91  111.  417; 
Johnson  v.  Diversey,  82  III.  446. 

Kentucky.  —  Gates  v.  Jacob,  1  B.  Mon.  (Ky.) 
306 

Maine.  —  Lawrence  v.  Rokes,  61  Me.  38. 

Massachusetts.  —  Bancroft  v.  Andrews,  6 
Cush.  (Mass.)  493  (administration  de  bonis  non 
granted  more  lhan  twenty  years  after  death  of 
former  administrator  on  the  ground  that  the 
statute  of  limitations  applies  only  to  actions  at 
law);  White  v.  Swain,  3  Pick.  (Mass.)  365. 

Mississippi.  —  See  Wood  v.  Ford,  29  Miss.  57. 

Ne-M  Jersey.  —  Buckingham  v.  Ludlum,  37 
N.  J.  Eq.  137;  Lamb  v.  Martin,  43  N.  J.  Eq. 
34;  Lincoln  v.  Judd,  49  N.  J.  Eq.  387. 

New  York.  —  See  Mitchell  v.  Lenox,  1  Edw. 
(N.  Y.)  430;  Powell  v.  Murray,  10  Paige  (N. 
Y.)  256,  2  Edw.  (N.  Y.)  636,  when  relief  was 
granted  in  equity  after  a  long  lapse  of  time. 

South  Carolina. —  Kirkpatrick  v.  Atkinson, 

II  Rich.  Eq.  (S.  Car.)  27. 
Tennessee.  —  McLain    v.    Ferrell,    1  Swan 

(Tenn.)  48. 

Wisconsin.  —  Rogan  v.  Walker,  I  Wis.  631. 

It  is  in  pursuance  of  this  principle  that  the 
rule  obtains  that  the  statute  will  not  run 
against  a  plaintiff,  when  the  defendant  has 


fraudulently  concealed  the  cause  of  action, 
until  the  former's  discovery  of  the  fraud.  See 
infra,  this  title,  Postponement,  Suspension,  and 
Interrtiption  of  Statute  —  Fraud  and  Fraudulent 
Concealment. 

2.  Where  there  is  no  legal  light,  the  statute, 
of  necessity,  "  can  have  no  application, 
*  *  *  by  analogy  or  otherwise,"  and  the 
case  must  be  determined  purely  by  the  ordi- 
nary equity  rules.  Cranmer  v.  McSwords,  24 
W.  Va.  594.  See  also  Stackhouse  v.  Barnston, 
10  Ves.  Jr.  467  (suit  to  recover  annuity  charged 
upon  land);  Aston  v.  Aston,  1  Ves.  264;  Pom- 
fret  v.  Windsor,  2  Ves.  487;  Rockwell  v.  Serv- 
ant; 54  111.  251;  Morse  v.  Oliver,  14  N.  J.  Eq. 
259;  Lawrence  v.  Leake,  etc.,  Orphan  House, 
2  Den.  (N.  Y.)  577;  Salisbury  v.  Morss,  7  Lans. 
(N.  Y.)  359,  affirmed  55  N.  Y.  675;  Giraud  v. 
Giraud,  (Supm.  Ct.  Spec.  T.)  58  How.  Pr.  (N. 
Y.)  175  (construction  of  a  will);  Atty.-Gen.  v. 
Purmort,  5  Paige  (N.  Y.)  620;  State  University 
v.  State  Nat.  Bank,  96  N.  Car.  288;  Singleton 
v.  Moore,  Rice  Eq.  (S.  Car.)  no;  M'Donald  v. 
M'Donald,  8  Yerg.  (Tenn.)  145  (express  trust); 
Armstrong  v.  Campbell,  3  Yerg.  (Tenn.)  231, 
24  Am.  Dec.  556;  Heiskell  v.  Powell,  23  W. 
Va.  717- 

3.  Concurrent  Jurisdiction  —  England.  —  II  o- 
venden  v.  Annesley,  2  Sch.  &  Lef.  607.  ?ee 
also  cases  cited  infra,  this  section,  Where 
Party  Has  Had  Adequate  Pemedy  at  Law. 

United  States.  —  Elmendorf  v.  Taylor,  10 
Wheat.  (U.  S.)  152;  Hunt  v.  Wickliffe,  2  Pet. 
(U.  S.)  201;  Lewis  v.  Marshall,  5  Pet.  (U.  S.) 
470;  Miller  v.  M'Intyte,  6  Pet.  (U.  S.)6i;  U. 
S.  Bank  v.  Daniel,  12  Pet.  (U.  S.)  32;  Piatt  v. 
Vattier,  9  Pet.  (U.  S.)  416;  Union  Bank  v. 
Stafford,  12  How.  (U.  S.)  327;  Carrol  v.  Green, 
92  U.  S.  509;  Godden  v.  Kimmell,  qq  U.  S.  201 ; 
Norris  v.  Haggin,  136  U.  S.  391;  Boone  County 
v.  Burlington,  etc.,  R.  Co.,  139  U.  S.  684; 
Metropolitan  Bank  v.  St.  Louis  Dispatch  Co., 
149  U.  S.  436;  Alsop  v.  Riker,  155  U.  S.  448; 
Baker  v.  Cummings,  169  U.  S.  189;  Robinson 
v.  Hook,  4  Mason  (U.  S.)  139;  Sherwood  v. 
Sutton,  5  Mason  (U.  S.)  143;  Pratt  v.  Northam, 
5  Mason  (U.  S.)  95:  Baker  v.  Biddle,  Baldw. 
(U.  S.)  394;  Putnam  v.  New  Albany,  4  Biss. 
(U.  S.)  365;  Hall  v.  Russell,  3  Sawy.  (U.  S.) 
506;  Cleveland  Ins.  Co.  v.  Reed,  1  Biss.  (U. 
S.)  180;  Etting  v.  Marx,  4  Fed.  Rep.  673; 
Hickox  v.  Elliott,  22  Fed.  Rep.  13;  Kinne  v. 
Webb,  54  Fed.  Rep.  34,  12  U.  S.  App.  137, 
affirming  49  Fed.  Rep.  512;  Miles  v.  Vivian,  79 
Fed.  Rep.  848,  51  U.  S.  App.  194. 

Alabama.  —  Humphres  v.  Terrell,  I  Ala.  650; 
Gunn  v.  Brantley,  21  Ala.  633;  Nimmo  v. 
Stewart,  21  Ala.  682;  Crocker  v.  Clements,  23 
Ala.  296;  Askew  v.  Hooper,  28  Ala.  634;  Camp- 
bell v.  Woodstock  Iron  Co.,  83  Ala.  351 ;  Gilmer 
v.  Morris,  80  Ala.  78,  60  Am.  Rep.  85;  Scruggs 
v.  Decatur  Mineral,  etc.,  Co.,  86  Ala.  173. 

Arkansas.  —  Faulkner^.  Thompson,  14  Ark. 
479;  Sullivan  v.  Hadley,  16  Ark.  129;  Wilson 
v.  Anthony,  19  Ark.  16;  Borden  v.  Peay,  20 
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equity  courts  act  not  so  much  in  analoi 

Ark.  293;  Ringo  v.  Woodruff,  43  Ark.  469;  Mc- 
Gaughey  v.  Brown,  46  Ark.  25;  Millington  v. 
Hill,  47  Ark.  301. 

California.  —  Oakland  v.  Carpentier,  13  Cal. 
540;  Lux  v.  Haggin,  69  Cal.  255. 

Colorado.  —  See  Dunne  v.  Stolesbury,  16 
Colo.  89. 

Connecticut.  —  Phalen  v.  Clark,  19  Conn.  421, 
50  Am.  Dec.  253;  Crittenden  v.  Brainard,  2 
Root  (Conn.)  48;,. 

Delaware.  —  Perkins  v.  Cartmell,  4  Harr. 
(Del.)  270,  42  Am.  Dec.  753.  See  also  Dodd  v. 
Wilson,  4  Del.  Ch.  399. 

District  0/  Columbia. — Willard  v.  Wood,  1 
App.  Cas.  (D.  C.)  44;  Patten  v.  Warner,  11 
App.  Cas.  (D.  C.)  149. 

Georgia.  —  Hays  v.  Urquhart,  63  Ga.  323; 
Keaton  v.  McGwier,  24  Ga.  217;  Moore  v. 
Moore,  103  Ga,  517;  Adams  v.  Guerard,  29  Ga. 
651,  76  Am.  Dec.  624. 

Illinois.  —  Manning  v.  Warren,  17  111.  267; 
Harris  v.  Mills,  28  III.  44,  81  Am.  Dec.  259; 
Quayle  v.  Guild,  91  III.  378;  Hancock  v. 
Harper,  86  111.  445;  Castner  v.  Walrod,  83  111. 
171,  25  Am.  Rep.  369;  Sloan  v.  Graham,  85 
111.  26;  Blanchard  v.  Williamson,  70  111.  647; 
School  Directors  v.  School  Directors,  105  111. 
653;  Home  v.  Ingraham,  125  111.  198  (account- 
ing between  partners);  Bouney  v.  Stoughion, 
122  111.  536  (same);  Richardson  v.  Gregory, 
126  111.  166;  Carter  v.  Tice,  120  111.  277;  Hard- 
ing v.  Durand,  138  111.  515;  Mechanics  Nat. 
Bank  v.  Colehour,  44  111.  App.  470. 

Indiana.  —  Dumont  v.  Dufore,  27  Ind.  263; 
Schultz  v.  Cass  County,  95  Ind.  323.  See 
also  Barnes  v.  Born,  133  Ind.  169. 

Iowa. — Wright  v.  Leclaire,  3  Iowa  221; 
Phares  v.  Walters,  6  Iowa  106;  Smith  v. 
Wheeler,  58  Iowa  659. 

Kentucky.  —  Gates  v.  Jacob,  1  B.  Mon.  (Ky.) 
306;  Ewin  v.  Ware,  2  B.  Mon.  (Ky.)  65; 
Waller  v.  Demint,  1  Dana  (Ky.;  92,  25  Am. 
Dec.  134;  Cravenspn  v.  Meriwither,  2  A.  K. 
Marsh.  (Ky.)  154;  Breckenridge  v.  Churchill, 
3  J.  J.  Marsh.  (Ky.)  11;  Long  v.  White,  5  J.  J. 
Marsh.  (Ky.)  231;  Hargis  v.  Sewell,  87  Ky.  63. 
See  also  Reed  v.  Bullock,  Litt.  Sel.  Cas.  (Ky  ) 
510,  12  Am.  Dec.  345. 

Maine.  —  In  Chapman  v.  Butler,  22  Me.  191. 

Maryland.  —  Lingan  v.  Henderson,  I  Bland 
(Md.)  236;  Watkins  v.  Harwood,  2  Gill  &  J. 
(Md.)  307;  Tiernan  v.  Rescaniere,  10  Gill  & 
J.  (Md.)  217;  Young  v.  Mackall.  3  Md.  Ch.  398; 
Sindall  v.  Campbell,  7  Gill  (Md.)  66;  Herile  v. 
Schwartze,  3  Md.  366;  Crawford  v.  Severson,  5 
Gill  (Md.)  443;  Teackle  v.  Gibson,  8  Md.  70: 
Knight  v.  Brawner,  14  Md.  1;  Matter  of 
Mitchell,  21  Md.  585;  Wilhelm  v.  Cayior,  32 
MJ.  151;  Dickey  v.  Permanent  Land  Co.,  63 
Md.  170. 

Massachusetts.  —  Burditt  v.  Grew,  8  Pick. 
(Mass.)  ro8;  Farnam  v.  Brooks,  9  Pick.  (Mass.) 
242;  First  Cong.  Soc.  v.  Snow,  1  Cush.  (Mass.) 
510;  Ela  v.  Ela,  158  Mass.  54. 

Michigan.- — Smith  v.  Davidson,  40  Mich. 
632;  German  American  Seminary  v.  Kiefer,  43 
Mich.  105;  Sheridan  Tp.  v.  Frost  Tp.,  62  Mich. 
136;  Sheridan  Tp.  v.  Hayes  Tp.,  62  Mich.  140. 

Mississippi.  —  Young  v.  Cook,  30  Miss.  320; 
Goff  v.  Robins,  33  Miss.  153;  Roberts  v.  Roberts, 
34  Miss.  322;  Hill  v.  Boyland,  40  Miss.  618; 
Cooper  v.  Cooper,  61  Miss.  676. 


y  to  the  statute  as  in  obedience  to  it.* 

Missouri.  —  Kelly  v.  Hurt,  74  Mo.  561.  See 
also  Perry  v.  Craig,  3  Mo.  516. 

New  Jersey.  —  Wanamaker  v.  Van  Buskirk, 
r  N.  J.  Eq.  685;  Arnett  v.  Finney,  41  N.J. 
Eq.  147;  Somerset  County  Bank  v.  Veghte,  42 
N.  J.  Eq.  39;  Lamb  v.  Martin,  43  N.  J.  Eq. 
34;  Smith  v.  Wood,  42  N.  J.  Eq.  563,  44  N.  J. 
Eq.  603;  Gutch  v.  Fotdick,  48  N.  J.  Eq.  353, 
27  Am.  St.  Rep.  473;  Agens  v.  Agens,  50  N. 
J.  Eq.  566. 

New  York.  —  Kane  v.  Bloodgood,  7  Johns. 
Ch.  (N.  Y.)  90,  11  Am.  Dec.  417;  McCartee  v. 
Camel,  1  Barb.  Ch.  (N.  Y.)  455;  People  v. 
Everest,  4  Hill  (N.  Y.)  71;  Bertine  v.  Varian, 
1  Edw.  (N.  Y.)  343;  Atwater  v.  Fowler,  1  Edw. 
(N.  Y.)  423;  Humbert  v.  Trinity  Church,  7 
Paige  (N.  Y.)  195;  Hayden  v.  Bucklin,  9  Paige 
'  (N.  Y.)  512;  M'Crea  v.  Purmort,  16  Wend.  (N. 
Y.)  460,  30  Am.  Dec.  103;  Bruen  v.  Hone,  2 
Barb.  (N.  Y.)  586;  Clute  v.  Potter,  37  Barb. 
(N.  Y.)  199;  Newcomb  v.  St.  Peter's  Church,  2 
Sandf.  Ch.  (N.  Y.)  636;  Mann  v.  Fairchild,  3 
Abb.  App.  Dec.  (N.  Y.)  152;  Mt.  Morris  v. 
King',  8  N.  Y.  App.  Div.  495;  Rundle  v.  Alli- 
son, 34  N.  Y.  180;  Carr  v.  Thompson,  87  N.  Y. 
160,  9  Daly  (N.  Y.)  279;  Matter  of  Neilley,  95 
N.  Y.  382;  Butler  v.  Johnson,  111  N.  Y.  204 
(suit  to  compel  executrix  to  sell  land  for  pay- 
ment of  legacies). 

North  Carolina.  —  Bailey  v.  Carter,  7  Ired. 
Eq.  (42  N.  Car.)  282;  Taylor  v.  McMurray.  5 
Jones  Eq.  (58  N.  Car.)  357;  Leggett  v.  Coffield, 
5  Jones  Eq.  (58  N.  Car.)  382;  Lyon  v.  Lyon,  8 
Ired.  Eq.  (43  N.  Car.)  201;  Saunders  v.  Gatlin, 
1  Dev.  &  B.  Eq.  (21  N.  Car.)  95. 

Ohio.  —  Ridley  v.  Hettman,  10  Ohio  524; 
Yearly  v.  Long.  40  Ohio  St.  27. 

Pennsylvania.  —  Philadelphia  Trust,  etc., 
Ins.  Co.  v.  Philadelphia,  etc..  Coal,  etc.,  Co., 
139  Pa.  St.  534;  Hamilton  v.  Hamilton,  18 
Pa.  St.  20,  55  Am.  Dec.  585;  Gettysburg  Bank 
v.  Thompson,  3  Grant  Cas.  (Pa.)  114;  U.  S. 
BanK  v.  Biddle,  2  Pars.  Eq.  Cas.  (Pa.)  31; 
Buchanan's  Estate,  2  Chest.  Co.  Rep.  (Pa.)  74. 

Rhode  Island. — Manchester  v.  Mathewson, 
3  R.  I.  237. 

South  Carolina.  —  Miller  r.  Milchell,  Bailey 
Eq.  (S.  Car.)  437. 

Tennessee. —  Shelby  v.  Shelby,  Cooke (Tenn.) 
179,  5  Am.  Dec.  686;  Porter  v.  Cocke,  Peck 
(Tenn.)  40;  Cocke  v.  McGinnis,  Mart.  &  Y. 
(Tenn.)  361,  17  Am.  Dec.  809;  Reeves  v. 
Dougherty,  7  Yerg.  (Tenn.)  222,  27  Am.  Dec. 
496;  Lafferty  v.  Turley,  3  Sneed  (Tenn.)  157; 
Lafferty  v.  Conn,  3  Sneed  (Tenn.)  221;  Peebles 
v.  Green,  6  Lea  (Tenn.)  471;  Alvis  v.  Oglesby, 
87  Tenn.  172;  Hughes  v.  Brown,  S8  Tenn.  591 
(extended  discussion). 

Texas.  —  Montgomery  v.  Noyes,  73  Tex.  203; 
Smith  v.  Fly,  24  Tex.  345,  76  Am.  Dec.  109; 
Walker  v.  Emerson,  20  Tex.  706,  73  Am.  Dec. 
207.  See  also  Sheldon  v.  Sternbeiger,  (Tex. 
Civ.  App.  1894)  25  S.  W.  Rep.  333,  as  to  the 
present  rule. 

Virginia.  —  Pendleton  v.  Taylot,  77  Va.  5S0; 
Hutcheson  v.  Grubbs,  80  Va.  251;  Drumright 
v.  Hite,  (Va.  1S97)  26  S.  E.  Rep.  5S3. 

West  V  ir°inia.  —  Graham  v.  Graham,  16  W. 
Va.  598. 

1.  Hovenden  v.  Annesley,  2  Sch.  &  Lef.  607; 
Butler  z>.  Johnson,  111  N.  Y.  204. 
This  Notion  as  to  Obedience  Rather  than  Analogy 
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Statute  Applicable  to  Bills  of  Discovery.  —  To  a  bill  for  discovery  in  aid  of  an 
action  already  begun  at  law,  the  statute  of  limitations  may  be  pleaded  pro- 
vided it  has  been  properly  pleaded  in  the  law  court.1 

The  Fact  that  the  Statute  Does  Not  in  Terms  Apply  to  Suits  in  Equity,  as  is  the  case  in  a 
number  of  jurisdictions,  does  not  affect  the  rules  just  stated  ;  the  statute  will 
be  applied  and  enforced  in  equity  —  by  analog}'  in  cases  of  exclusive  equity 
jurisdiction,  and  in  obedience  where  the  jurisdiction  is  concurrent.'* 

(2)  Where  There  Are  Two  Remedies  at  Lazv.  —  Where  there  are  two  reme- 
dies at  law,  a  plaintiff,  in  the  absence  of  laches,  is  not  barred  in  equity  until 
the  expiration  of  the  longer  period  of  limitation.3  And  similarly,  where  a 
party  has  two  securities  for  his  debt  and  the  one  enforceable  at  law  is  barred  by 
the  statute,  he  may  still  enforce  his  remedy  in  equity  against  the  other.4 

(3)  Where  Party  Has  Had  Adequate  Remedy  at  Law.  —  Where  a  party  has 
once  had  an  adequate  remedy  at  law,  of  which  he  might  have  availed  himself 
in  the  ordinary  forum,  equity  will  deny  any  relief  to  him  because  of  his  own 
laches  and  neglect,  whatever  the  intrinsic  merits  and  equities  of  his  case  may 
be,  and  will  not  permit  him  so  to  evade  the  plain  provisions  of  the  statute.5 

(4)  Injunction.  —  Equity  may  relieve  by  injunction,  however,  where  a 

(N.  Y.)  go,  11  Am.  Dec.  417;  Humbert  v. 
Trinity  Church,  7  Paige  (N.  Y.)  195;  Bertine 
v.  Varian,  1  Edw.  (N.  Y.)  345:  McLain  v. 
Ferrell,  1  Swan  (Tenn.)  48;  Hughes  v.  Brown, 
88  Tenn.  578. 

8.  When  There  Are  Two  Legal  Remedies. —  Van 
Hook  v.  Whitlock,  3  Paige(N.  YO409;  Burdine 
v.  Shelton,  10  Yerg.  (Tenn.)  46;  Bedford  v. 
Brady,  10  Yerg.  (Tenn.)  353. 

4.  Belknap  v.  Gleason,  11  Conn.  1C0,  27  Am. 
Dec.  72L 

5.  Failure  to  Use  Remedy  at  Law  —  England. 

—  Congreve  v.  Power,  1  Molloy  121;  Chol- 
mondeley  v.  Clinton,  2  Jac.  &  W.  139;  Hoven- 
den  v.  Annesley,  2  Sch.  &  Lef.  640;  Lewellin 
v.  Mackworth,  3  Eq.  Cas.  Abr.  579,  par.  8; 
Wych  v.  East  India  Co.,  3  P.  Wms.  309;  Pent- 
land  v.  Stokes,  2  Ball.  &  B.  75;  Astley  v.  Es- 
sex, L.  R.  18  Eq.  290;  Stone  v.  Stone,  L.  R.  5 
Ch.  74;  Hammond  v.  Messenger,  9  Sim.  327; 
Bolton  v.  Powell,  14  Beav.  275;  Crowther  if. 
Crowther,  23  Beav.  305;  Drewry  v.  Barnes,  3 
Russ.  94,  5  L.  J.  Ch.  47;  Williams  v.  Price, 
1  Sim.  &  St.  581,  2  L.  j.  Ch.  105;  Grenfell  v. 
Girdlestone,  2  Y.  &  C.  Exch.  662,  1  Jur.  940; 
Smith  v.  Clay,  3  Bro.  C.  C.  639,  note;  Knox 
v.  Gye,  L.  R.  5  H.  L.  656;  In  re  Maddever,  27 
Ch.  D.  523;  Byrne  v.  Terre,  2  Molloy  171. 

United  States.  —  Bowman  v.  Wathen,  1  How. 
(U.  S.)  189;  Stearns  v.  Page,  7  How.  (U.  S.) 
819;  Maxwell  v.  Kennedy,  8  How.  (U.  S.)  221; 
Rudland  v.  Mastic,  77  Fed.  Rep.  689;  Jaffrey 
v.  Bear,  42  Fed.  Rep.  569. 

Alabama.  —  Underbill  v.  Mobile  Fire  Depart- 
ment Ins.  Co.,  67  Ala.  45. 

Arkansas.  —  Chase  v.  Cartright,  53  Ark.  358, 
22  Am.  St.  Rep.  207. 

Massachusetts.  —  Ela  v.  Ela,  158  Mass.  54. 
New  Jersey.  —  Smith  v.  Wood,  42  N.  J.  Eq. 
5°3- 

Rhode  Island.  —  Reynolds  v.  Hennessy,  15 
R.  I.  215. 

South  Carolina.  —  Solomons  v.  Shaw,  25  S. 
Car.  115;  Williamsons.  King,  McMull.  Eq.  (S. 
Car.)  41. 

Tennessee.  —  Lafferty  v.  Conn,  3  Sneed 
(Tenn.)  221. 

Virginia.  —  Morgan  v.  Fisher,  82  Va.  417; 
Nelson  v.  Hamner,  84  Va.  909. 
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has  been  adopted  and  its  meaning  applied  in 
many  cases: 

England.  —  See  Burdick  v.  Garrick,  L.  R.  5 
Ch.  234;  Bullock  v.  Downes,  9  H.  L.  Cas.  1. 

United  States.  —  U.  S.  Bank  v.  Daniel,  12 
Pet.  (U.  S.)  56;  Piatt  v.  Vattier,  9  Pet.  (U.  S.) 
416;  Hawkins  v.  Barney,  5  Pet.  (U.  S  )  457; 
Coulson  v.  Walton,  9  Pet.  (U.  S.)62;  Badger 
v.  Badger,  2  Wall.  (U.  S.)  94;  Union  Bank 
v.  Stafford,  12  How.  (U.  S.)  327;  Bowman  v. 
Wathen,  2  McLean  (U.  S.)  376;  Robinson  v. 
Hook,  4  Mason  (U.  S.)  139;  Sherwood  v.  Sut- 
ton, 5  Mason  (U.  S.)  143;  Pratt  v.  Northam,  5 
Mason  (U.  S.)  95;  Baker  v.  Biddle,  Baldw.  (U. 
S.)  394;  Stewart  v.  Wisconsin  Cent.  R.  Co.,  95 
Fed.  Rep.  577;  St.  Paul,  etc.,  R.  Co.  v.  Sage, 
49  Fed.  Rep.  315,  4  U.  S.  App.  160;  Miles  v. 
Vivian,  79  Fed.  Rep.  848,  51  U.  S.  App.  194. 

Alabama. — Campbell  v.  Woodstock  Iron 
Co.,  83  Ala.  360. 

Arkansas.  —  McGaughey  v.  Brown,  46  Ark. 
25;  Millington  v.  Hill,  47  Ark.  301. 

Georgia. — Moore  v.  Moore,  103  Ga.  517; 
Keaton  v.  McGivier,  24  Ga.  217. 

Massachusetts.  —  Farnam  v.  Brooks,  9  Pick. 
(Mass.)  242. 

Minnesota.  —  Mueller  v.  Fruen,  36  Minn.  273. 

New  Hampshire.  —  Sugar  River  Bank  v. 
Fairbanks, ]49  N.  H.  139;  Walker  v.  Cheever, 
39  N.  H.  420;  Cutler  v.  Emery,  37  N.  H.  567. 

New  Jersey.  —  Kirkpatrick  v.  McElroy,  41  N. 
J.  Eq.  539. 

New  York.  —  Bertine  v.  Varian,  I  Edw.  (N. 
Y.)  345- 

North  Carolina.  —  Bailey  v.  Carter,  7  Ired. 
Eq.  (42  N.  Car.)  282. 

Rhode  Island.  —  Atwood  v.  Rhode  Island 
Agricultural  Bank,  2  R.  I.  191. 

1.  MacGregor  v.  East  India  Co.,  2  Sim.  452. 
But  see  Jermy  v.  Best,  1  Sim.  375. 

2.  When  Statute  Does  Not  Expressly  Apply  to 
8uitt  in  Equity.  —  Deloraine  v.  Browne,  3  Bro. 
C.  C.  633;  Smith  v.  Clay,  3  Bro.  C.  C.  639, 
note;  Elmendorf  v.  Tavlor.  10  Wheat.  (U.  S.) 
152;  Miller  v.  M'Intyre,  6  Pet.  (U.  S.)  61; 
Moore  v.  Moore,  103  Ga.  517:  Manning  v. 
Warren,  17  111.  267;  Ashley  v.  Denton,  1  Litt. 
(Ky.)  86;  Watkins  v.  Harwood,  2  Gill  &  J. 
(Md.)  307;  Kane  v.  Bloodgood,  7  Johns.  Ch. 
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party  having  a  just  claim  has  failed  to  institute  his  action  in  time,  but  his  fail- 
ure was  due  to  the  wrongful  conduct  of  the  defendant.  In  such  a  case  an 
injunction  may  be  had  to  restrain  the  defendant  from  setting  up  the  statute 
as  a  defense,  although  the  wrongful  conduct  was  such  that  it  could  not  be 
made  available  as  a  reply  to  a  defense  of  the  statute  in  an  action  at  law.1 

c  Statute  Expressly  Made  Applicable  to  Equity  Courts.  —  In 
several  jurisdictions  of  the  United  States  the  statute  of  limitations  has,  by 
express  enactment,  been  made  applicable  to  suits  in  equity.  Where  this  is 
true,  the  effect  is,  except  as  to  the  federal  courts,*  to  place  suits  in  equity 
upon  the  same  footing  as  actions  at  law  with  respect  to  the  operation  of  the 
statute  of  limitations,  thus  abolishing  the  doctrine  of  stale  demands  and  ren- 
dering unenforceable  all  demands  upon  which  suit  is  not  brought  within  the 
statutory  period.3 

d.  Enforcement  of  Exceptions  to  Statute  —  (i)  Exceptions  Recog- 
nized as  at  Law.  —  In  cases  where  courts  of  equity  apply  statutes  of  limita- 
tions by  analogy,  they  carry  out  the  analogy  in  respect  of  the  exceptions  and 
qualifications  which  attach  to  the  statute  at  law,  and  recognize  the  effect  of 
disabilities  of  litigants  and  obstacles  to  the  institution  of  actions  arising  out 
of  "  invincible  necessity"  and  other  causes.4 

(2)  Applications  of  Principle — Effect  of  New  Promise. — Asa  result  of  the 
principle  just  stated,  a  new  promise,  acknowledgment,  or  part  payment  by  the 
debtor  will  receive  the  same  effect  in  equity  as  at  law.5 

Limitation  After  Removal  of  Disability.  —  Similarly,  courts  of  equity  recognize  and 
apply  the  provision  of  the  statute  fixing  the  time  within  which  a  person  under 
disability  may  sue  after  the  removal  of  the  disability.6 

Rule  Against  Tacking  Disabilities.  —  The  same  rule  as  to  tacking  disabilities 
a  jplies  in  equity  as  at  law,  and  the  right  to  postpone  or  suspend  the  operation 
of  the  statute  by  adding  one  disability  to  another  arising  subsequent  to  the 
accrual  of  the  cause  of  action  is  no  more  recognized  in  the  one  forum  than  in 
the  other.7 

Delay  During  Suspension  of  the  Statute  does  not  affect  the  rights  of  a  plaintiff  at 

law  even  where  he  might  have  sued  during  such  time,8  and  the  same  principle 
is  enforced  in  equity,9  though  there  are  extreme  cases  in  which  courts  of  equity 
have  held  that  long  delay  and  acquiescence  ma)'  be  a  bar  to  the  relief  sought 
notwithstanding  the  bar  of  the  statute  has  not  attached  on  account  of  the 
existence  of  disabilities.10 

(3)  Equity  Will  Not  Create  Exceptions.  —  The  rule  of  law  being  well 
defined  that  mere  ignorance  on  the  part  of  the  plaintiff  of  his  legal  rights  is  no 
excuse  for  failing  to  sue  in  time,  there  having  been  no  fraud  on  the  part  of  the 

1.  See  the  title  Injunctions,  vol.  16,  p.  369.  son  v.  Simpson,  1  Dr.  &  War.  489;  St.  Mary 

2.  When  Statute  Expressly  Applicable  to  Equity  Magdalen  College  v.  Atty.-Gen.,  6  H.  L.  Cas. 
Courts.  —  See  infra,  this  title.  In  Federal  Courts.  189,  18  Beav.  239;  Life  Assoc.  v.  Siddal,  3  De 

3.  See  Hill  z:  Nash,  73  Miss.  862;  Kelly  v.  G.  F.  &  J.  58;  Shaw  v.  Keighron,  Ir.  R.  3  Eq. 
Hurt,  61  Mo.  466,  74  Mo.  561;  Hughes  v.  574;  Butler  v.  Carter,  L.  R.  5  Eq.  276;  Quinton 
Brown,  88  Tenn.  578.  v.  Frith  Ir.  R.  2  Eq.  396. 

4.  Exceptions  to  Statutes.  —  Belch  v.  Harvey,  7.  Demarest  v.  Wynkoop,  3  Johns.  Ch.  (N. 
3  P.  Wms.  287,  note  b;  Lytton  v.  Lytton,  4  Y.)  129,  8  Am.  Dec.  467. 

Bro.  C.  C.  458;  Hodle  v.  Healey,  1  Ves.  &  B.         8.  See  infra,  this  title,  Postponement,  Suspen- 

536;  Crocker  v.  Clements,  23  Ala.  305;  Per-  sion,  and  Interruption  of  Statute. 
kins  v.  Cartmell,  4  Harr.  (Del.)  270,  42  Am.         9.  Crocker  v.  Clements,  23  Ala.  305;  Hill  v. 

Dec.  753;    Hill    v.  Boyland,  40   Miss.   621;  Boyland,  40  Miss.  618;  Reed  v.  West,  47  Tex. 

Demarest  v.  Wynkoop,  3  Johns.  Ch.  (N.  Y.)  240;  Merrill  v.  Roberts,  64  Tex.  441;  Tunstall 

129,  S  Am.  Dec.  467;  Mobley  v.  Cureton,  2  S.  v.  Withers,  86  Va.  892. 

Car.  140;  Reed  v.  West,  47  Tex.  240;  Merrill         10.  Piatt  v.  Vattier,  9  Pet.  (U.  S.)  405.  And 

v.  Roberts,  64  Tex.  441  (suspension  of  statute  in  Pusey  v.  Gardner,  21  W.  Va.  469,  a  suit  in 

during  war);  Wells  v.  Morse,  11  Vt.  9.  equity  brought  nearly  thirty-five  years  after 

5.  Special  Applications. —  Harris  v.  Mills,  28  the  cause  of  action  had  accrued  was  held, 
111.  44,  81  Am,  Dec.  259.  under  the  circumstances  of  the  case,  to  be 

6.  Hertle  v.  McDonald,  2  Md.  Ch.  128;  Boyd  too  late  although  by  reason  of  the  plaintiff's 
v,  Harris,  2  Md,  Ch.  210.    See  also  Thomp-  coverture  the  statute  had  not  run  at  law. 
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defendant,  a  court  of  equity  will  not  create  an  exception  and  afford  relief.1 
Nor  will  it  create  an  exception  in  favor  of  a  party  who  has  lost  his  rights 
through  lapse  of  time  owing  to  the  negligence  of  his  attorney  2  or  to  the  fraud 
of  some  person  other  than  the  defendant,3  or  in  any  case  cognizable  in  a  law 
court  where  the  statute  makes  no  exception.4 

e.  Where  Statute  Expressly  Provides  for  Equitable  Exception. 
—  Where  the  statute  expressly  provides  for  an  equitable  exception,  as  when  it 
provides  that  in  causes  of  action  founded  on  fraud  or  in  cases  where  the  defend- 
ant has  fraudulently  concealed  the  cause  of  action,  the  statute  shall  tun  only 
from  the  discovery  of  the  fraud  or  of  such  facts  as  are  equivalent  to  fraud, 
the  occasion  for  the  exercise  of  an  independence  on  the  part  of  the  equity 
courts,  so  far  as  such  causes  of  action  are  concerned,  is  gone,  and  the  limita- 
tion fixed  in  the  statute  will  be  strictly  followed.5 

3.  Origin  and  Meaning  of  Rule  of  Analogy —  a.  In  General.  —  The  rule  of 
analogy  had  its  origin  in  the  fact  that,  prior  to  any  statute  of  limitations,  the 
courts  of  equity  had  uniformly  enforced  a  limitation,  the  length  of  which 
varied  to  suit  the  peculiar  facts  of  each  case.6  Upon  the  enactment  of  statutes 
prescribing  a  fixed  limitation,  the  equity  courts,  from  motives  of  public  expe- 
diency, and  pursuing  the  maxim  that  equity  follows  the  law,  adopted  by  analogy 
the  periods  prescribed  by  the  statutes,  still  continuing  to  exercise  their  right, 
however,  to  decline  to  apply  such  a  rule  where  the  circumstances  of  the  par- 
ticular case  made  such  an  application  inequitable  and  against  conscience.' 

b.  Does  Not  Create  Jurisdiction.  —  The  rule  that  courts  of  equity 
may,  in  cases  involving  peculiar  circumstances,  and  in  cases  of  fraud  or  express 
trusts,  ignore  the  statute  and  grant  relief  after  the  expiration  of  the  period 
prescribed  thereby,  does  not  create  jurisdiction  in  equity  where  none  exists 
on  other  grounds.  The  mere  fact  that  a  remedy  which  is  purely  legal  has 
become  barred  at  law  through  the  fraud  of  the  defendant  cannot  give  to  equity 
jurisdiction  to  enforce  it.8  It  would  seem,  however,  that  in  such  a  case  equity 
might  afford  relief  by  enjoining  the  defrauder  from  pleading  the  statute  of 
limitations  to  the  action  at  law  against  him.9 

c.  Effect  on  Doctrine  of  Stale  Demands.  —  A  consequence  of  the 
rule  of  analogy  is  that  in  the  absence  of  peculiar  circumstances  no  lapse  of 
time  short  of  the  statutory  period  will  bar  the  right  of  a  party  to  relief  in 
equity.10    In  some  jurisdictions  the  rule  has  been  made  absolute  in  all  cases 

1.  Equity  Will  Not  Create  Exceptions. —  Adams  County,  74  N.  Car.  496.  See  also  infra,  this 
Guerard,  29  Ga.  651,  76  Am.  Dec.  624.    See      title,  Postponement,  Suspension,  and  Interruption 

also  infra,  ihis  title,  Postponement,  Suspension,  of  Statute  —  Fraud  and  Fraudulent  Concealment, 

and  Interruption  of  Statute,  subdiv.  2.  a.  (2)  And  see  Mann  v.  Fairchild,  3  Abb.  App.  Dec. 

(c)  Plaintiff" ' s  Ignorance  of  Cause  of  Action.  (N.  Y.)  152,  and  Pendleton  v.  Taylor,  77  Va. 

2.  Heath  v.  Jones,  12  III.  App.  493.  580,  holding  that  the  mere  fact  that  the  remedy 
The  jurisdiction  of  chancery  being  concur-  at  law  is  barred  is  no  ground  of  equity  juris- 

rent  with  the  courts  of  law,  the  statute  comes  diction;  Nelson  v.  Hamner,  84  Va.  909. 

in  proprio  vigore  and  must  receive  the  same  9.  See  the  title  Injunctions,  vol.  16,  pp.  369, 

construction  here,  and  can  be  answered  by  no  370. 

other  disabilities  than  if  the  remedy  had  been  10.  United  States.  —  Putnam  v.  New  Albany, 

sought  at  law."    M'Crea  v.  Purmort,  16  Wend.  4  Biss.  (U.  S.)  365 ;  Jonathan  Mills  Mfg.  Co. 

(M.  Y.)  476,  30  Am.  Dec.  103.  v.  Whitehurst,   60  Fed.    Rep.  81.  Compare 

3.  See  infra,  this  title,  Postponement,  Suspen-  Etting  v.  Marx,  4  Fed.  Rep.  673. 

sion,  and  Interruption  of  Statute  —  Fraud  and  Alabama. — Chapman  v.  Lee,  64  Ala.  483. 

Fraudulent  Concealment.  Illinois.  —  Henry    County    v.  Winnebago 

4.  See  M'lver  v.  Ragan,  2  Wheat.  (U.  S.)  25.  Swamp  Drainage  Co.,  52  111.  454;  Gillette. 

5.  Moore  v.  Greene,  2  Curt.  (U.  S.)  202,  Wilev,  126  III.  310,  9  Am.  St.  Rep.  587. 
affirmed  19  How.  (U.  S.)  69.  Indiana.  —  Murphy  v.  Blair,  12  Ind.  184. 

6.  See  Rouss  v.  Ditmore,  122  N.  Car.  775.  Iowa.  —  Cotton  v.  Wood,  25  Iowa  43;  Light 
See  also  generally  the  title  Laches,  vol.  18,  v.  West,  42  Iowa  138. 

P-  95-  Kentucky.  —  Weaver  v.    Froman,    6  J.  J. 

7.  See  In  re  Greaves,  18  Ch.  D.  551;  Stern-  Marsh.  (Ky.)  213. 

dale  v.  Hankinson,  1  Sim.  398.  Maryland.  —  Dugan  v.  Gittings,  3  Gill  (Md.) 

8.  Jaffrey  v.  Bear,  42  Fed.  Rep.  570,  dis-  138.  43  Am.  Dec.  306;  Hagerty  v.  Mann,  56 
tin%uishin«  Kirby  v.  Lake  Shore,  etc.,  R.  Co.,  Md.  522. 

120   U.    S.  130,  and   Daniel  v.  Edgecombe  New  Jersey.  —  Lilliendahl  v.  Stegmair,  45 
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and  the  doctrine  of  stale  demands  has  been  abolished.1 

d.  RESULT  OF  Rule.  — The  result  of  this  rule  of  analogy  is  that  courts 
of  equity,  in  cases  in  which  their  jurisdiction  is  exclusive,  adopt  the  limitation 
provided  by  statute  for  analogous  remedies  at  law  as  fixing  the  period  beyond 
which  any  delay  requires  explanation  2  and  within  which  any  suit  may  be 
brought  unless  it  affirmatively  appears  that  peculiar  facts  exist  which  justify 
the  application  of  some  equitable  exception  to  the  ordinary  rules.3    In  short, 


N.  J.  Eq.  648;  Herbert  v.  Herbert,  47  N.  J. 
Eq.  11. 

New  York.  —  Brush  v.  Manhattan  R.  Co., 
(C.  PI.  Eq.  T.)  26  Abb.  N.  Cas.  (N.  Y.)  73. 

South  Carolina.  —  Gist  v.  Cal  tell,  2  Desaus. 
(S.  Car.)  53;  McGee  v.  Hall,  26  S.  Car.  179. 

Tennessee.  —  Bains  v.  Perry,  1  Lea  (Tenn.)  37. 

Virginia. — Coles  v.  Ballard,  78  Va.  1315; 
Gibson  v.  Green,  89  Va.  524,  37  Am.  St.  Rep. 
888;  Houck  v.  Dunham,  92  Va.  211, 

1.  Doctrine  of  Stale  Demands  Abolished  by 
Statute.  —  Lux  v.  Haggin,  69  Cal.  267;  West 
brook  v.  Munger,  61  Miss.  329;  Taylor  v. 
Chickasaw  County,  70  Miss.  90;  Hill  v.  Nash, 
73  Miss.  862;  Kelly  v.  Hurt,  61  Mo.  466,  74 
Mo.  561.    See  also  Coles  v.  Ballard,  78  Va.  139. 

2.  Effect  of  Rule  of  Analogy  —  England.  — 
Cholmondeley  v.  Clinton,  2  Jac.  &  W.  41; 
In  re  Hastings,  35  Ch.  D.  94;  Foley  v.  Hill,  I 
Phil.  405;  Medlicott  v.  O'Donnell,  I  Ball  &  B. 
166;  Hovenden  v.  Annesley,  2  Sch,  &  Lef.  632; 
Hollingshead's  Case,  I  P.  Wms.  742;  In  te 
Greaves,  18  Ch.  D.  551;  Ex  p.  Dewdney,  15 
Ves.  Jr.  496;  Bonney  v.  Ridgard,  1  Cox  Ch. 
149;  Knowles  v.  Spence,  I  Eq.  Cas.  Abr.  315, 
par.  5;  While  v.  Ewer,  2  Vent.  340;  Town- 
shend  v.  Toivnshend,  1  Bro  C.  C.  554;  Aggas 
v.  Pickerell,  3  Atk.  225;  Beckford  v.  Wade,  17 
Ves.  Jr.  97. 

United  States.  —  Kelley  v.  Boettcher,  85  Fed. 
Rep.  55,  56  U.  S.  App.  363;  Cooper  v.  Hill,  94 
Fed.  Rep.  582,  36  C.  C.  A.  402;  Scheftel  v. 
Hays,  58  Fed.  Rep.  457,  19  U.  S.  App.  220; 
Kinne  v.  Webb,  54  Fed.  Rep.  34,  12  U.  S.  App. 
137;  Rugan  v.  Sabin,  53  Fed.  Rep.  415,  10  U. 
S.  App.  srg;  Florida  Mortg.,  etc.,  Co.  v.  Fin- 
layson,  gi  Fed.  Rep.  13,  62  U.  S.  App.  582; 
Schlawig  v.  Purslow,  (C.  C.  A.)  59  Fed.  Rep. 
848;  McClaskey  v.  Birr,  47  Fed.  Rep.  154; 
Union  Bank  v.  Stafford,  12  How.  (U.  S.)  327; 
Moore  v.  Greene,  19  How.  (U.  S.)  6g;  Meath 
v.  Phillips  County,  108  U.  S.  553;  Preston  v. 
Preston,  95  U.  S.  200;  Waddell  v.  U.  S.,  25 
Ct.  CI.  323. 

Alabama. —  Askew  v.  Hooper,  28  Ala.  634; 
Scruggs  v.  Decatur  Mineral,  etc.,  Co.,  86  Ala. 
173- 

California.  —  Oakland  v.  Carpentier,  13  Cal. 
540;  Lux  v.  Haggin,  6g  Cal.  255;  Chapman  v. 
State  Bank,  g7  Cal.  155. 

Colorado.  — Walker  v.  Pogue,  2  Colo.  App. 
149-  . 

District  of  Columbia. — Stansbury  v.  Ingle- 
hart,  (D.  C.)  19  Wash.  L.  Rep.  594. 

Georgia.  —  Moore  v.  Moore,  103  Ga.  517; 
Keaton  v.  McGwier,  24  Ga.  217. 

Illinois.  — Johnson  v.  Diversey,  82  111.  446; 
Locke  v.  Caldwell,  gi  111.  417;  Simpson  v.  Mc- 
Phail,  17  111.  App.  499;  Gardner  v.  Watson,  18 
111.  App.  386;  Palmer  v.  Wood,  48  111.  App. 
630. 

Indiana.  — Barnes  v.  Born,  133  Ind.  169. 
Iowa.  —  Wright  v.  Leclaire,  3   Iowa  221; 


Johnson  v.  Hopkins,  ig  Iowa  49;  Harbour  r. 
Rhinehart,  39  Iowa  672;  Adams  v.  Holden, 
(Iosva  1900)  82  N.  W.  Rep.  468;  Evans  v.  Mont- 
gomery, 50  Iowa  325. 

Alic/iigan. — Smith  v.  Davidson,  40  Mich. 
632;  Sheridan  Tp.  v.  Frost  Tp.,  62  Mich.  139; 
Sheridan  Tp.  v.  Hayes  Tp.,  62  Mich.  140; 
Corby  v.  Trombley,  no  Mich.  292. 

Nebraska.  —  Parker  v.  Kuhn,  21  Neb.  413,  59 
Am.  Rep.  838;  Wright  v.  Davis,  28  Neb.  479, 
26  Am.  St.  Rep.  347. 

Arew  Jersey.  —  Herbert  v.  Herbert,  47  N.  J. 
Eq.  n;  Buckingham  v.  Ludlum,  37  N.  J.  Eq. 
137. 

Ohio.  —  Piatt  v.  St.  Clair,  Wright  (Ohio)  526; 
Longworth  v.  Hunt,  11  Ohio  St.  194;  Ormsby 
v.  Longworth,  11  Ohio  St.  653. 

Oregon.  —  Anderson  v.  Baxter,  4  Oregon  105. 
Pennsylvania.  —  Philadelphia  Trust,  etc., 
Ins.  Co.  v.  Philadelphia,  etc..  Coal,  etc.,  Co., 
139  Pa.  St.  534;  In  re  Rist,  192  Pa.  St.  24; 
Neely*s  Appeal,  85  Pa.  St.  3S7;  Bickel's  Ap- 
peal, 86  Pa.  St.  204;  Fricke  v.  Magee,  10  W. 
N.  C.  (Pa.)  50. 

Rhode  Island.  —  Manchester  v.  Mathewson, 
3  R.  1.  237;  Taylor  v.  Slater,  18  R.  I.  797. 

South  Carolina.  —  Kibler  v.  Mcllwain,  16  S. 
Car.  550. 

Tennessee.  —  McLain  v.  Ferrell,  1  Swan 
(Tenn  )  48;  Peck  v.  Bullard,  2  Humph.  (Tenn.) 
41.  See  also  Lafferty  v.  Conn,  3  Sneed  (Tenn.) 
221. 

West  Virginia.  —  Pitzer  v.  Burns,  7  W.  Va. 
63;  Wheeling  v.  Campbell,  12  W.  Va.  36; 
Swann  v.  Thayer,  36  W.  Va.  46. 

Wisconsin.  —  Rogan  v.  Walker,  I  Wis.  631. 
3.  The  legislature  having  fixed    the  lime 
within  which  actions  may  be  brought,  a  court 
of  equity  will  not  abridge  it  in  cases  falling 
within  the  purview  of  the  statute. 

England.  —  Penny  v.  Allen,  7  De  G.  M.  & 
G.  426;  Rochdale  Canal  Co.  v.  King,  2  Sim. 
N.  S.  89;  Mehrtens  v.  Andrews,  3  Beav.  76; 
Clarke  v.  Hart,  6  H.  L.  Cas.  633;  Leeds  v. 
Amherst,  2  Phil.  117;  Beaudry  v.  Montreal 
Corp.,  11  Moo.  P.  C.  39g;  In  re  Baker,  20  Ch. 
D.  230;  Story  v.  Gape,  2  Jur.  N.  S.  706;  In  re 
Maddever,  27  Ch.  D.  523. 

Alabama.  —  Montgomery  First  Nat.  Bank  v. 
Nelson,  106  Ala.  535. 

California.  —  Hyde  v.  Redding,  74  Cal.  493; 
Lux  v.  Haggin,  69  Cal.  255. 

District  of  Columbia.  —  Sis  v.  Boarman,  11 
App.  Cas.  (D.  C.)  116. 

Iowa.  —  Cotton  v.  Wood,  25  Iowa  43. 
Maryland.  —  Dugan  v.  Gittings,  3  Gill  (Md.) 
138,  43  Am.  Dec.  306;  Hagerty  v.  Mann,  56 
Md.  522. 

Mississippi.  —  Westbrook  v.  Munger,  61 
Miss.  329. 

Texas.  —  Satterwhite  v.  Rosser,  61  Tex.  i6e  ; 
Thompson  r\  Robinson,  93  Tex.  165. 

Virginia.  —  Coles  v.  Ballard,  78  Va.  139. 
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it  makes  the  statute  controlling  in  the  absence  of  proof  of  special  circumstances 
showing  that  its  strict  application  would  work  injustice  and  wrong;  the  per- 
suasiveness of  the  statute  acquires  the  force  and  effect  of  absolute  law  unless 
the  inequity  of  such  an  application  of  the  rule  is  made  clearly  apparent.1 

4.  Equity  Attained  through  Doctrine  of  Estoppel.  —  By  an  enforcement  of  the 
doctrine  of  estoppel,  equity  will  decline  to  allow  a  plea  of  the  statute  of  limita- 
tions as  a  defense  where  it  would  be  unconscientious  and  inequitable  and 
would  perpetrate  a  fraud  on  the  plaintiff.2  Thus,  where  a  defendant  has 
orally  promised  not  to  plead  the  statute,  and  the  plaintiff,  relying  thereon, 
has  delayed  the  institution  of  his  action,  the  court  will  not  permit  the  defend- 
ant to  interpose  the  plea  although  the  statute  expressly  provides  that  a  new 
promise  or  acknowledgment  shall  not  affect  the  limitation  unless  it  is  in 
writing.3 

IV.  In  Federal  Courts  —  1.  General  Rule.  —  Since  statutes  of  limitation 
concern  the  remedy  only,  and  not  the  merits  of  any  cause  of  action,  and  there- 
fore affect  procedure  rather  than  rights,4  the  federal  courts  will  ordinarily  rec- 
ognize and  enforce  the  state  statutes  of  limitation.5    But  Congress  has  power 

1.  Carrol  v.  Green,  92  U.  S.  509;  Underhill 
v.  Mobile  Fire  Department  Ins.  Co.,  67  Ala. 
45;  Montgomery  First  Nat.  Bank  v.  Nelson, 
106  Ala.  535;  Sheldon  v.  Sternberger,  (Tex. 
Civ.  App.  1894)25  S.  W.  Rep.  333;  Graham  v. 
Graham,  16  W.  Va.  598. 

2.  Estoppel.  —  Per  Faircloth,  C.  J.,  in  Cecil 
v.  Henderson,  121  N.  Car.  244.  See  also  Joy- 
ner  v.  Massey,  97  N.  Car.  148;  McCurry  v.  Mc- 
Kesson, 4  Jones  L.  (49  N.  Car.)  510;  Barcroft 
v.  Roberts,  91  N.  Car.  363;  Daniel  v.  Edge- 
combe County,  74  N.  Car.  494;  Lyon  v.  Lyon, 
8  Ired.  Eq.  (43  N.  Car.)  201. 

3.  Cecil  v.  Henderson,  121  N.  Car.  244.  See 
also  infra,  this  title,  Waiver  and  Agreements 
Not  to  Plead  Statute. 

4.  See  Campbell  v.  Haverhill,  155  U.  S.  617, 
applying  the  principle  to  this  class  of  cases. 
See  also  supra,  this  title,  The  Statutes  of  Lim- 
itation —  Operation  and  Effect. 

5.  "  By  a  Provision  Inserted  in  the  First  Judi- 
ciary Act  of  the  United  States,  and  continued  in 
force  ever  since,  Congress  has  enacted  that 
'  the  laws  of  the  several  states,  except  where 
the  Constitution,  Ireaties,  or  statutes  of  the 
United  States  otherwise  require  or  provide, 
shall  be  regarded  as  rules  of  decision  in  trials 
at  common  law,  in  the  courts  of  the  Uniled 
Slates,  in  cases  where  they  apply.'  *  *  * 
Rev.  Stat.,  §  721.  No  laws  of  the  several 
states  have  been  more  steadfastly  or  more 
often  recognized  by  this  court,  from  the  be- 
ginning, as  rules  of  decision  in  the  courts  of 
the  United  States,  than  statutes  of  limitations 
of  actions,  real  and  personal,  as  enacted  by 
the  legislature  of  a  state  and  as  construed  by 
its  highest  court."  Biusernian  v.  Blunt,  147 
U.  S.  652,  per  Gray,  J. 

The  Same  Rule  Is  Upheld  in  Many  Other  Cases. 
—  Higginson  v.  Mein,  4  Cranch  (U.  S.)  419; 
Shelby  v.  Guy,  it  Wheat.  (U.  S.)  361;  Bell  v. 
Morrison,  1  Pet.  (U.  S.)  360;  McCluny  v.  Silli- 
man,  3  Pet.  (U.  S.)  270;  Henderson  v.  Griffin, 
5  Pet.  (U.  S.)  151;  Green  v.  Neal,  6  Pet.  (U.  S.) 
297;  M'Elmoyle  v.  Cohen,  13  Pet.  (U.  S.)  327; 
Harpending  v.  Reformed  Protestant  Dutch 
Church,  16  Pet.  (U.  S.)  493;  Leffingwell  v. 
Warren,  2  Black  (U.  S.)  599;  Pease  v.  Peck,  18 
How.  (U.  S.)  595;  Sohn  v.  Waterson,  17  Wall. 
(U.  S.)  600;  Tioga  R.  Co.  v.  Blossburg,  etc., 
19  C,  of  L. — 11 


R.  Co.,  20  Wall.  (U.  S.)  137;  Kibbe  v.  Ditto, 
93  U.  S.  674;  Davie  v.  Briggs,  97  U.  S.  628 
Amy  v.  Dubuque,  98  U.  S.  470;  Mills  v.  Scott, 
99  U.  S.  28;  Moores  v.  Citizens'  Nat.  Bank, 
104  U.  S.  625,  11  Fed.  Rep.  624,  note;  Michi- 
gan Ins.  Bank  v.  Eldred,  130  U.  S.  696;  Pen- 
field  v.  Chesapeake,  etc.,  R.  Co.,  134  U.  S.  351 ; 
Barney  v.  Oelrichs,  138  U.  S.  529;  Metcalfe  v. 
Watertown,  153  U.  S.  671;  Balkam  v.  Wood- 
stock Iron  Co.,  154  U.  S.  177;  Campbell  v. 
Haverhill,  155  U.  S.  613;  Hartman  v.  Fish- 
beck,  18  Fed.  Rep.  294;  King  Iron  Bridge,  etc., 
Co.  v.  Otoe  County,  27  Fed.  Rep.  800:  Butler 
v.  Poole,  44  Fed.  Rep.  586;  Naddo  v.  Bardon, 
47  Fed.  Rep.  782;  St.  Paul,  etc.,  R.  Co.  v.  Sage, 
49  Fed.  Rep.  315,  4  U.  S.  App.  160;  Conti- 
nental Nat.  Bank  v.  Heilman,  81  Fed.  Rep.  36; 
Bullion,  etc.,  Bank  v.  Hegler,  93  Fed.  Rep. 
890;  Frishmulh  v.  Farmers  L.  &  T.  Co.,  95  Fed. 
Rep.  5;  Reynolds  Lyon  County,  97  Fed. 
Rep.  155  (action  on  municipal  bond  coupons); 
Hanchett  1.  Blair,  (C.  C.  A.)  100  Fed.  Rep. 
817.  Compare  May  v.  Buchanan  County,  29 
Fed.  Rep.  469;  Andrews  v.  Bacon,  38  Fed. 
Rep.  777- 

When  Congress  Creates  a  New  Right  of  Action, 

e.  g.,  a  right  to  recover  of  a  carrier  for  unjust 
discrimination  in  a  matter  of  interstate  com- 
merce, and  imposes  no  limitation  as  to  when 
suit  shall  be  brought,  the  state  statute  appli- 
cable will  govern.  Copp  v.  Louisville,  etc., 
R.  Co.,  50  Fed.  Rep.  164;  Rev.  Stat.  U.  S., 
§  721. 

An  Action  hy  a  Reoeiver  of  a  National  Bank  to 

recover  assessments  against  stockholders  is 
subject  to  the  state  statute  of  limitations,  Con- 
gress not  having  legislated  with  respect 
thereto.  Butler  v.  Poole,  44  Fed.  Rep.  586. 
See  also  Barker  v.  Ladd,  3  Savvy.  [U.  S.)44; 
Thompson  v.  German  Ins.  Co.,  76  Fed.  Rep. 
892;  Aldrich  v.  Skinner,  98  Fed.  Rep.  375; 
Aldrich  v.  McClaine,  98  Fed.  Rep.  378. 

In  Cases  Affecting  the  Title  and  Possession  of 
Property,  where  the  state  statutes  of  limitations 
operate  as  a  vestiture  of  title  and  create  and 
fix  property  rights,  the  doctrine  of  analogy  ap- 
plies with  peculiar  force,  and  such  statutes 
will  be  recognized  and  enforced  in  federal 
courts  according  to  the  construction  placed 
thereon  by  the  courts  of  the  state  enacting  the 
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to  enact  statutes  of  limitation  with  regard  to  certain  classes  of  suits,1  and 
where  it  has  enacted  such  statutes,  they  must  prevail  in  both  state  and  federal 
courts.8 

2.  Subjects  under  Exclusive  Control  of  Congress.  —  With  respect  to  subjects 
over  which  Congress  is  vested  with  exclusive  control,  as  in  the  matter  of  grant- 
ing letters  patent  and  similar  matters,  the  state  statutes  will  be  applied  in  the 
absence  of  legislation  by  Congress.3  With  regard  to  patent  cases  there  was 
formerly  a  wide  diversity  of  opinion  among  the  Circuit  Courts  of  the  United 
States,4  but  the  law  has  been  recently  settled  by  the  Supreme  Court  in  accord- 
ance with  the  rule  just  stated.5 

3.  In  Equity  Cases.  —  In  equity  cases  the  jurisdiction  of  the  federal  courts 
is  uniform  over  the  whole  United  States,  and  cannot  be  impaired  by  the  local 
statutes  of  the  state  in  which  the  court  may  sit.  Neither  the  local  statutes 
themselves  nor  the  construction  placed  on  them  by  the  local  courts,  in  so  far 
as  they  affect  the  jurisdiction  of  the  former  courts,  constitute  a  rule  of  decision 
which  the  federal  courts  are  bound  to  recognize  and  follow. fi 

4.  When  Action  Instituted.  — ■  Where  the  suit  originates  in  a  state  court,  the 
question  when  it  was  instituted  must  be  determined  according  to  the  laws  of 
such  state,  although  the  question  is  first  presented  in  a  federal  court  to  which 
the  case  has  been  removed.7 


statute  and  in  which  the  property  to  be  affected 
lies.  Wheeling  Bridge,  etc.,  R.  Co.  v.  Rey- 
mann  Brewing  Co.,  6i  U.  S.  App.  531,  qo  Fed. 
Rep.  189;  Dibble  v.  Bellingham  Bay  Land  Co., 
163  U.  S.  65;  Bauserman  v  Blunt,  147  U.  S. 
647:  Bucher  v  Cheshire  R.  Co.,  125  U.  S.  555; 
MTver  v.  Ra^  .1,  2  Wheat.  (U.  S.)  25. 

1.  Federal  Statutes.  —  See  infra,  this  title. 
Constitutionality  of  Statutes  of  Limitation  — 
Power  of  Congress  to  Enact. 

2.  Mitchell  v.  Clark,  no  U.  S.  633;  Arnson 
v.  Murphy,  109  U.  S.  238;  Campbell  v.  Haver- 
hill, 155  U.  S.  613;  State  v.  Gatzweiler,  49  Mo. 
17,  8  Am.  Rep.  119. 

3.  Campbell  *.  Haverhill,  155  U.  S.  613; 
Beatty  v.  Burnes,  8  Cranch  (U.  S  )  98;  M'Cluny 
v.  Silliman,  3  Pet.  (U.  S.)  270;  Andreae  v. 
Redfield,  98  U.  S.  225;  Barney  v.  Oelrichs, 
138  U.  S.  529. 

Indian  Territory  —  Land  Subject  to  Federal 
Jurisdiction.  —  The  statute  of  limitations  in  the 
region  known  as  the  Indian  Territory  was  the 
siatute  prevailing  in  Missouri  until  that  region 
ceased  to  be  a  part  of  that  state.  From  that 
time  until  1890,  when  Congress  enacted  that 
the  statutes  of  Arkansas  should  govern,  there 
was  no  statute  of  limitations.  St.  Louis,  etc., 
R.  Co.  v.  O'Loughlin,  49  Fed.  Rep.  440;  4.  U. 
S.  App.  283.  See  also  Southgate  v.  Frier,  8 
Okla.  435,  Schwab  Clothing  Co.  v.  Cromer,  I 
Indian  Ter.  661. 

4.  Patent  Cases.  —  The  following  cases  as- 
serted the  doctrine  that  as  the  entire  control 
and  regulation  of  patents  were  vested  exclu- 
sively in  Congress,  no  state  law  could,  even 
indirectly,  affect  rights  arising  therefrom,  and 
therefore  a  state  statute  of  limitations  could  not 
apply  to  an  action  relating  to  patents:  An- 
thony v.  Carroll,  2  B.  &  A.  Pat.  Cas.  195; 
Wetherill  z:  New  Jersey  Zinc  Co.,  1  B.  &  A. 
Pat.  Cas.  105;  Parker  v.  Hallock,  2  Fish.  Pat. 
Cas.  543,  note;  Collins  v.  Peebles,  2  Fish. 
Pat.  Cas.  541;  Read  v.  Miller,  2  Biss.  (U.  S.) 
12;  Sayles  v.  Louisville  City  R.  Co.,  9  Fed. 


Rep.  515;  Sayles  v.  Dubuque,  etc.,  R.  Co., 
9  Fed.  Rep.  5.16;  Hayward  v.  St.  Louis,  11 
Fed.  Rep.  427;  May  v.  Fond  du  Lac  County, 
27  Fed.  Rep.  691;  May  v.  Buchanan  County,  29 
Fed.  Rep.  469;  May  z:  Logan  County,  30  Fed. 
Rep.  250;  May  v.  Cass  County,  30  Fed.  Rep. 
762;  May  v.  Ralls  County,  31  Fed.  Rep.  473; 
California  Artificial  Stone  Paving  Co.  v.  Starr, 

48  Fed.  Rep.  5C0;  Brickill  v.  Buffalo,  49  Fed. 
Rep.  371;  Brickill  v.  Hartford,  49  Fed.  Rep. 
372;  Brickhill  v.  Baltimore,  52  Fed.  Rep. 
737- 

A  Contrary  Doctrine,  however,  was  main- 
tained in  a  number  of  well-considered  cases, 
which  held  that  the  state  statutes  of  limitation 
must  control  in  the  absence  of  specific  legis- 
lation by  Congress  on  the  subject.  Sayles  v. 
Oregon  Cent.  R.  Co.,  6  Sawy.  (U.  S.)  31;  Rich 
z:  Ricketts,  7  Blatchf.  (U.  S.)  230;  Sayles  v. 
Richmond,  etc.,  R.  Co.,  4  B.  &  A.  Pat.  Cas. 
239;  Vaughan  v.  East  Tennessee,  etc.,  R.  Co., 
1  Flipp.  (U.  S.)  621,  11  Off.  Gaz.  789;  Parker  v. 
Hawk,  2  Fish.  Pat.  Cas.  58;  Parker  v.  Hall,  2 
Fish.  Pat.  Cas.  62,  note;  Hayden  v.  Oriental 
Mills,  15  Fed.  Rep.  605;  Campbell  v.  New 
York,  81  Fed.  Rep.  182;  McGinnis  v.  Erie 
County,  45  Fed.  Rep.  91;  Brickill  v.  Hartford, 

49  Fed.  Rep.  372. 

5.  Campbell  v.  Haverhill,  155  U.  S.  611. 

6.  Equity  Cases.  —  Payne  v.  Hook,  7  Wall. 
(U.  S.)  425;  Kirby  v.  Lake  Shore,  etc.,  R.  Co., 
120  U.  S  130;  Continental  Nat.  Bank  v.  Heil- 
man,  (C.  C.  A.)  86  Fed.  Rep.  514,  affirming  81 
Fed.  Rep.  36. 

"  It  is  true  that  the  federal  courts  of  equity 
usually  follow  by  analogy  state  statutes  of 
limitations;  but  they  will  not  do  so  if  the 
effect  of  such  a  statute  in  any  case  is  to  limit 
their  general  chancery  jurisdiction."  Tice  v. 
School-Dist.  No.  18,  17  Fed.  Rep.  283.  See 
also  Bisbee  v.  Evans,  17  Fed.  Rep.  474;  Fogg 
v.  St.  Louis,  etc.,  R.  Co.,  17  Fed.  Rep.  871; 
Etting  v.  Marx,  4  Fed.  Rep.  673. 

7.  Goldenberg  v.  Murphy,  108  U.  S.  162. 
162  Volume  XIX. 


Ia  Criminal  Cases. 


LI  MIT  A  TION  OF  ACTIONS. 


When  Statute  Runs. 


5.  Where  Statute  Is  One  Regulating  Jurisdiction.  —  Where  the  statute  fixing 
the  time  within  which  certain  actions  may  be  brought  is  not  a  general  statute 
of  limitations,1  but  is  part  and  parcel  of  a  statute  regulating  the  jurisdiction 
and  procedure  in  such  actions,  the  statute  must  be  regarded  as  an  entirety; 
and  since  the  jurisdiction  of  courts  of  the  United  States  cannot  be  affected  by 
state  statutes,  such  a  statute  will  be  wholly  disregarded  in  a  suit  in  a  federal 
court.  The  jurisdictional  limitation  being  invalid  in  such  a  case,  the  limita- 
tion as  to  time  will  fall  with  it,  being  inseparable  from  it.8 

V.  In  Criminal  Cases  —  1.  When  Statute  Begins  to  Run  —  a.  From  Com- 
mission OF  OFFENSE.  — The  statute  begins  to  run  upon  the  commission  of 
the  offense,  in  the  absence  of  special  provision  otherwise,  and  not  from  the 
time  when  the  offense  was  discovered  or  when  the  offender  was  known.3 

b.  Exceptions  to  Rule  — (i)  Absence  of  Defendant  from  State. — The 
statutes  in  a  number  of  the  states  make  provision  for  deducting  from  the  period 
of  limitation  the  time  during  which  the  accused  was  absent  from  the  state.4 
Whether  he  was  absent,  and  if  so,  whether  his  absence  was  of  the  character 
prescribed  by  the  statute,  are  questions  for  the  jury.5 

(2)  Concealment  of  Crime.  —  In  many  of  the  states  the  statutes  make  pro- 
vision for  cases  in  which  the  offender  conceals  his  crime  or  conceals  his  con- 
nection therewith,  and  make  the  limitation  run  only  from  a  discovery  of  the 
crime  or  of  the  offender's  guilt.6 

Nature  of  Concealment  Necessary.  —  Wrhere  the  statute  precludes  the  accused  from 


1.  See  supra,  this  title.  The  Statutes  of  Li?n- 
itation,  subdiv.  2.  e.  (5)  From  Statutes  Regulating 
Jurisdiction  or  Procedure.  See  also  the  title 
Debts  of  Decedents,  vol.  8,  p.  1091. 

2.  Hartman  v.  Fishbeck,  18  Fed.  Rep.  294; 
Suydam  v.  Broadnax,  14  Pet.  (U.  S.)  67; 
Union  Bank  v.  Vaiden,  18  How.  (U.  S.)  503. 

3.  When  Statute  Begins  to  Run  in  Criminal 
Cases.  — U.  S.  v.  White,  5  Cranch  (C.  C.)  38; 
Van  de  Haar  v.  Van  Domseler,  56  Iowa  671. 
See  also  the  various  criminal  titles. 

Embezzlement.  —  In  Weimer  v.  People,  186 
111.  503,  which  was  a  prosecution  for  embezzle- 
ment, the  court,  per  Cartet,  J.,  said:  "  The 
statute,  began  to  run  against  any  embezzle- 
ment or  fraudulent  conversion  when  it  was 
committed,  and  not  when  it  was  discovered  or 
made  manifest  by  a  failure  to  pay  over  on  de- 
mand." Quoted  and  followed  in  Baschleben  v. 
People,  188  111.  261.  Compare  Johnson  v.  Peo- 
ple, 123  111.  624. 

That  the  embezzler  was  active  to  concea'  h's 
crime  does  not  change  the  rule,  in  the  absence 
of  special  statutory  provision.  State  v.  Mute, 
63  N  H.  79. 

Imprisonment  of  Accused.  —  The  time  during 
which  a  person  charged  with  a  crime  is  in 
prison  or  in  the  penitentiary  is  not  to  be  de- 
ducted from  the  period  allowed  by  statute  for 
the  prosecution,  where  no  exception  has  been 
made  for  such  a  case.  Matter  of  Griffith,  35 
Kan.  377;  U.  S.  v.  Herwecker,  79  Fed.  Rep.  59. 

Embezzlement  by  Guardian  —  Ex  Parte  Order 
of  Removal.  —  A  guardian  on  trial  for  embezzle- 
ment cannot  successfully  defend  on  the  ground 
that  the  prosecution  was  begun  more  than  the 
statutory  time  after  the  order  of  court  remov- 
ing him,  when  it  appears  that  such  order  was 
wholly  ex  parte  and  void  because  made  without 
notice  to  other  parties  interested.  Colvin  v. 
State,  127  Ind.  403. 

Homicide.  —  The  statute  runs  from  the  death 
of  the  deceased,  and  not  from  the  time  when 
the  fatal  wound  was  inflicted  or  when  the  de- 


fendant was  arrested.  Reynolds  v.  State,  1 
Ga.  222;  State  v.  Taylor,  31  La.  Ann.  851. 

4.  Absence.  —  In  re  Davison,  4  Fed.  Rep.  509; 
State  v.  Mclntire,  58  Iowa  572;  State  v.  Moore, 
81  Iowa  578;  Blackman  v.  Com.,  124  Pa.  St. 
578;  Com.  v.  Bates,  1  Pa.  Super.  Ct.  223; 
Coleman  v.  Territory,  5  Okla.  201. 

The  Michigan  statute.  How.  Stat.,  §  9507 
(Comp.  Laws  1897,  §  11,892),  deducts  from  the 
six-year  limitation  the  lime  "  during  which 
the  party  charged  was  not  usually  and  pub- 
licly a  resident  within  "  the  state.  This  does 
not  mean  mere  absence,  but  absence  such  as 
destroys  residence.  People  v.  McCausey,  65 
Mich.  72. 

Where  the  Limitation  Is  a  Part  of  the  Statute 
Denning  the  Offense  and  prescribing  the  nature 
and  character  of  the  acts  which  shall  consti- 
tute it,  it  seems  that  the  limitation  is  a  qualifi- 
cation rather  than  a  mere  statute  of  limitations, 
and  a  general  provision  elsewhere  that  the 
time  of  the  defendant's  absence  from  the  state 
shall  not  be  counted  in  estimating  the  period 
of  limitation  does  not  prolong  the  time  within 
which  the  prosecution  may  be  begun.  Peo- 
ple v.  Clement,  72  Mich.  ir6,  construing'  How. 
Stat.  Mich..  §  9507  (Comp.  Laws  1897,  §  11,892); 
State  v.  Heller,  76  Wis.  517,  cons/ruing-  Rev. 
Stat.  Wis.,  §§  4581,  4629-4631.  These  were 
prosecutions  fcr  seduction. 

5.  People  v.  Price,  74  Mich.  37. 

6.  Concealment.  —  See  the  next  nole  infra. 
The  Louisiana  stal  ute  (now  Wolff 's  Rev.  Laws 

1897,  §  1010)  makes  il  the  duty  of  a  justice  of 
the  peace  to  order  arrests  for  alleged  crimes 
upon  the  oath  of  one  or  more  "  credible  wit- 
nesses." Under  another  provision  the  pre- 
scription against  a  prosecution  is  stated  upon 
knowledge  conveyed  to  a  public  officer  of  the 
facts  of  the  crime  and  the  criminal.  Under 
these  provisions,  it  is  not  the  statement  or 
even  the  affidavit  of  every  person  which  com- 
pels the  justice  to  act  or  which  furnishes  such 
knowledge  as  will  set  prescription  in  motion 
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availing  himself  of  the  limitation  in  cases  where  he  "conceals  the  fact  of  the 
crime  "  it  must  appear,  in  order  to  prevent  the  limitation  operating  in  his  favor, 
that  he  concealed  the  fact  of  the  crime,  and  not  merely  his  connection  with 
it,1  and  that  the  concealment  was  the  result  of  his  positive  affirmative  acts, 
designed  and  calculated  to  prevent  the  discovery  of  the  commission  of  the 
offense  with  which  he  is  charged;  mere  silence  and  inaction  are  not  enough.* 

(3)  Accused  Fleeing  from  Justice.  —  By  a  provision  of  the  Revised  Statutes 
of  the  United  States,3  and  by  a  similar  provision  in  several  of  the  state  stat- 
utes, the  limitation  does  not  run  in  favor  of  an  accused  person  during  the  time 
when  he  is  a  fugitive  from  justice.'*  Such  a  provision  is  not  confined  to  cases 
where  the  accused  is  a  fugitive  from  the  justice  of  the  sovereignty  seeking  to 
apprehend  him  for  another  offense.5 

The  Fact  that  the  statute  Had  Begun  to  Run  in  favor  of  the  accused  before  he  fled 
from  justice  does  not  prevent  his  flight  from  operating  as  a  suspension  of  the 
statute,  and  he  cannot  insist,  in  such  a  case,  that  the  time  of  his  absence  shall 
be  computed  as  a  part  of  the  statutory  limitation.6 

Departure  from  State  Not  Necessary.  —  It  is  not  necessary,  however,  in  order  to 
render  one  a  fugitive,  that  he  shall  have  left  the  state  where  he  is  to  be  prose- 
cuted ;  if  he  so  conceals  himself  as  to  evade  arrest,  the  running  of  the  statute 
is  suspended.7 

Question  for  Jury.  —  Whether  one  is  a  fugitive  from  justice  is  a  question  for 
the  jury  when  the  fact  is  not  clear.8 

2.  Effect  of  Pendency  of  Indictment.  —  The  pendency  of  an  indictment  or 
prosecution  will  not  suspend  the  running  of  the  statute  against  another  indict- 
ment based  on  the  same  acts  or  conduct  except  in  cases  where  the  new  indict- 
ment charges  the  same  offense  as  the  old.9    Nor  will  void  proceedings  before 


in  the  criminal's  favor.  The  justice  is  vested 
with  discretion  in  the  matter,  and  if  the  affi- 
davits offered  to  him  are  not  sufficient,  in  his 
judgment,  to  require  him  to  act,  they  will  not 
amount  to  such  knowledge  as  will  start  pre- 
scription.   State  v.  Touchet,  46  La.  Ann.  827. 

Offender  or  Offense  Unknown.  —  Under  Code 
Ga.  1882,  §  4665  (3  Code  1895,  §  30),  the  lim- 
itation does  not  run  so  long  as  the  offender  or 
offense  is  unknown.  The  words  "  or  offense  " 
are  properly  a  part  of  the  statute.  Dale  v. 
State,  88  Ga.  552. 

1.  Jones  v.  Stale,  14  Ind.  120.  See  also 
Conceal  —  Concealment,  vol.  6,  p.  421,  note. 

The  mere  fact  that  the  defendant  was  con- 
nected with  a  conspiracy  to  commit  certain 
offenses  does  not  tend  to  show  that  he  con- 
cealed himself  or  his  crime  so  as  to  avoid  the 
operation  of  the  statute.  Randolph  v.  State, 
14  Ind.  232. 

2.  Jones  v.  State,  14  Ind.  120;  Ware  v.  State, 
74  Ind.  181;  Fisher  v.  Tuller,  122  Ind.  31. 

The  rule  is  the  same  as  that  applicable  to  civil 
cases  involving  a  concealment  of  the  cause  of 
action.  See  infra,  this  title,  Postponement, 
Suspension,  and  Interruption  of  Statute  —  Fraud 
and  Fraudulent  Concealment. 

3.  Fugitive  from  Justice.  —  Rev.  Stat.  U.  S., 
§  1045. 

4.  The  Colorado  statute  contains  a  similar 
provision.  See  Mills's  Annot.  Stat.  Colo. 
(1891),  §  1481;  Packer  v.  People,  26  Colo.  306. 

5.  See  Flee,  vol.  13,  p.  682.  See  also  the 
title  Extradition,  vol.  12,  p.  601. 

The  provision  of  Rev.  Stat.  U.  S.,  §  1045,  is 
not  limited  to  those  who  flee  from  the  justice 
of  the  United  States.  Fleeing  with  an  intent 
to  escape  the  justice  of  any  state  court  having 
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jurisdiction  of  the  crimes  committed  in  the 
territory  from  which  the  accused  has  fled  is 
sufficient.  Streep  v.  U.  S.,  160  U.  S.  128.  See 
also  Porter  v.  U.  S.,  91  Fed.  Rep.  494,  62  U. 
S.  App.  550. 

6.  Howgate  v.  U.  S.,  7  App.  Cas.  (D.  C.)  217. 
Where  one  indicted  for  having  shot  and 

killed  a  person  in  the  harbor  of  Havana  was 
confined  in  prison  at  Havana  upon  a  convic- 
tion for  an  assault,  it  was  held  that  the  time 
of  his  confinement  there  could  not  be  excluded 
on  the  theory  that  he  was  a  fugitive  from  jus- 
tice during  that  time.  See  U.  S.  v.  Hewecker, 
79  Fed.  Rep.  59. 

7.  Need  Not  Be  Out  of  State.  —  State  v.  Har- 
vell,  89  Mo.  588,  construing  Rev.  Stat.  Mo. 
(1879),  §  I7°°  (Rev.  Stat.  1899,  §  2421). 

8.  Com.  v.  Smith,  19  Pa.  Co.  Ct.  397. 

9.  Pendency  of  Indictment.  —  Jackson  v.  State, 
106  Ala.  136;  Stafford  v.  Slate,  59  Ark.  413. 
See  also  State  v.  Precovara,  49  La.  Ann.  593 
[citing  State  v.  Morrison,  31  La.  Ann.  211; 
State  v.  Barker,  30  La.  Ann.  1134;  Slate  v, 
Curtis,  30  La.  Ann.  1166];  State  v.  Davis,  44 
La.  Ann.  972.  Compare  State  v.  Sievens,  64 
Vt.  590. 

A  New  Indictment  found  by  the  grand  jury 
to  which  the  prosecution  has  been  re-referred 
cannot  be  regarded  as  a  continuance  of  the 
former  prosecution  unless  it  sets  forth  the  facts 
as  to  the  former  indictment,  its  dismissal,  etc., 
and  thus  clearly  shows  that  the  prosecution 
is  a  continuing  one.  Newport  News,  etc.,  R. 
Co  v.  Com.,  14  Ky.  L.  Rep.  197.  And  this  is 
true  even  where  the  offense  charged  is  a  con- 
tinuing nuisance.  See  Com.  v.  T.  J.  Megihben 
Co.,  101  Ky.  195.  See  also  Tully  v.  Com.,  13 
Bush  (Ky.)  153. 
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a  magistrate  or  District  Court,  under  which  the  accused  is  bound  over  to  await 
the  finding  of  an  indictment  in  a  higher  court,  suspend  the  running  of  the 
statute  against  such  indictment.1 

3.  Period  of  Limitation.  —  The  time  within  which  the  prosecution  for  various 
offenses  must  be  begun  is  governed  wholly  by  the  statutory  provisions  in  the 
several  jurisdictions,  which  vary  greatly.  No  attempt  can  be  made  here  to 
classify  or  digest  these  provisions,  and  only  those  which  have  passed  under  the 
review  of  the  courts  are  noticed. 

Felony.  —  As  a  general  rule,  the  statutes  fix  no  limitation  upon  prosecutions 
for  felony.* 

Conspiracy.  —  The  crime  of  conspiracy  as  denounced  by  the  common  law  and 
most  of  the  statutes  3  is  composed  of  the  conspiracy  and  some  overt  act  done 
in  pursuance  thereof.  As  soon  as  the  conspiracy  —  the  unlawful  agreement 
—  is  formed,  and  the  overt  act  is  committed,  the  crime  is  committed,  and  the 
statute  immediately  begins  to  run  against  a  prosecution  therefor.4  But 
where  the  criminal  agreement  remains  in  force,  an  indictment  may  be  sustained 
as  to  any  overt  act  done  in  pursuance  of  it  within  the  statutory  period  before 
prosecution  although  more  than  this  period  has  elapsed  since  the  formation  of 
the  conspiracy.5 

Other  Offenses.  —  Decisions  upon  the  statutes  relating  to  various  other  offenses 
are  given  in  the  note.6 


New  Prosecution  Within  One  Year  After  Nolle 
Prosequi.  —  The  Kansas  statute  (Gen.  Stat.  1889, 
par.  5097;  Gen.  Stat.  1897,  c.  102,  §  34)  pro- 
viding that  when  an  indictment  is  quashed  or 
set  aside  or  a  judgment  is  reversed  the  time 
during  which  such  proceeding  was  pending 
shall  not  be  counted  as  a  part  of  the  period  of 
limitation  applies  when  a  nolle  prosequi  is 
entered,  and  a  new  proceeding  may  be  insti- 
tuted within  the  specified  lime  thereafter. 
State  v.  Child,  44  Kan  420.  See  also  White  v. 
State,  103  Ala.  72  (indictment  quashed  for 
variance  between  allegations  and  proof,  and 
new  indictment  allowed). 

The  Sending  of  Another  Indictment  at  a  Term 
Held  Before  the  Prosecution  Wa3  Barred,  for  the 
same  offense,  does  not  prevent  the  bar  of  the 
statute  as  to  one  sent  subsequently  and  after 
the  lapse  of  sufficient  time  to  bar  the  prosecu- 
tion. State  v.  Morris,  104  N.  Car.  837.  See 
also  Stale  v.  Tomlinson,  3  Ired.  L.  (25  N. 
Car.)  32. 

1.  In  re  Crandall,  5g  Kan.  671. 

2.  Felonies.  —  See  State  v.  Reeves,  97  Mo. 
668,  10  Am.  St.  Rep.  349. 

An  accessory  before  the  fact  of  the  crime  of 
murder  is  guilty  of  murder,  and  the  prosecu- 
tion against  him  is  subject  to  no  limitation 
where  there  is  none  provided  for  prosecutions 
for  murder.  People  v.  Mather,  4  Wend.  (N. 
Y.)  229,  21  Am.  Dec.  122. 

Under  the  North  Carolina  statute,  all  offenses 
punishable  by  imprisonment  in  the  peni- 
tentiary are  felonies,  and  as  to  them  the  statute 
is  no  bar.  Within  this  class  comes  a  con- 
spiracy to  cheat  and  defraud.  State  v.  Mallett, 
125  N.  Car.  718. 

Under  the  Florida  statute  (now  Rev.  Stat. 
1892,  §  2357),  in  the  prosecution  for  an  offense 
not  punishable  with  death  it  must  be  affirma- 
tively shown  that  the  offense  was  committed 
within  two  years  prior  to  the  indictment. 
Warrace  v.  State,  27  Fla.  362. 

3.  See  the  title  Conspiracy,  vol.  6,  p.  830. 
It  is  otherwise  as  to  the  offense  of  conspiracy 


denounced  by  Rev.  Stat.  U.  S.,  §  5440.  See 
Dealy  v.  U.  S.,  152  U.  S.  539.  Therefore, 
where  a  conspiracy  to  defraud  the  United 
States  by  making  unlawful  entries  is  charged, 
the  statute  runs  from  the  time  of  the  original 
conspiracy,  and  not  from  each  subsequent  act 
in  pursuance  thereof.  U.  S.  v.  McCord,  72 
Fed.  Rep.  159. 

4.  U.  S.  v.  Owen,  32  Fed.  Rep.  534. 

5.  People  v.  Willis,  (Supm.  Ct.  Tr.  T.)  23 
Misc.  (N.  Y.)  568;  Fire  Ins.  Co.'s  v.  State,  75 
Miss.  35;  People  v.  Mather,  4  Wend.  (N.  Y.) 
239;  Com.  v.  Bartilson,  85  Pa.  St.  487.  See 
also  Ochs  v.  People,  124  111.  399. 

6.  Bastardy. —  In  North  Carolina  a  bastardy 
proceeding  is  governed  by  Code  N.  Car.  (1883), 
§  36,  fixing  a  limitation  of  three  years  after  the 
birth  of  the  child.  Section  1177,  providing  a 
limitation  of  two  years  for  misdemeanor  cases, 
does  not  apply  even  though  the  proceeding  be 
regarded  as  quasi  criminal.  Stale  v.  Perry, 
122  N.  Car.  1043. 

Incest.  —  See  the  title  Incest,  vol.  16,  p.  139. 
Larceny.  —  See  the  title  Larceny,  vol.  18,  p. 
536. 

Malicious  Misdemeanor  —  North  Carolina  Stat- 
ute. —  In  North  Carolina  an  indictment  for  an 
attempt,  in  a  wanton  and  malicious  manner, 
to  destroy  the  reputation  of  an  innocent 
woman,  is  an  indictment  for  a  malicious  mis- 
demeanor, and  is  within  the  exceptions  pro- 
vided by  Code  N.  Car.  (1883),  §  1177,  to  the 
rule  that  prosecutions  for  misdemeanors  shall 
be  barred  after  two  years.  State  v.  Claywell, 
98  N.  Car.  73L 

Making  False  Entries  in  Books  of  National  Bank. 
—  The  limitation  of  three  years,  provided  by 
the  federal  statute,  and  not  the  territorial 
siatute  of  two  years,  applies  to  the  prosecu- 
tion, in  the  District  Court,  of  a  person  charged 
with  making  false  entries  in  the  books  of  a 
national  bank.  U.  S.  v.  Folsom,  7  N.  Mex. 
532. 

Selling  Intoxicating  Liquors.  —  The  offense  of 
selling  liquor  without  license  is  within  the 
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If  a  Defendant  Charged  with  Murder  Is  Convicted  of  a  Less  Offense,  the  limitation  upon 
which  had  expired  before  the  prosecution  was  begun,  the  fact  that  the  statute 
had  not  barred  an  indictment  for  murder  will  not  avoid  the  effect  of  the  bar 
on  the  lesser  crime.1 

4.  What  Is  Commencement  of  Prosecution.  —  Where  the  statutes  do  not 
expressly  provide  otherwise,  the  warrant  of  apprehension,  and  not  the  subse- 
quent finding  of  the  indictment  or  presentment,  is  the  commencement  of  the 
prosecution  within  the  meaning  of  the  statute  of  limitations.2  In  some  juris- 
dictions the  statute  makes  special  provision  as  to  what  action  shall  stop  the 
running  of  the  statute.3 


Florida  statute  (now  Rev.  Stat.  1892,  §  2357) 
providing  that  proseculions  for  all  offenses  not 
punishable  by  death  must  be  begun  within  two 
years.    Frese  v.  State,  23  Fla.  267. 

As  to  the  Kansas  statute,  see  State  v.  Pfefferle, 
36  Kan.  go. 

Under  the  Texas  statute,  the  state  may  prove 
a  sale  at  any  time  within  two  years  preceding 
the  filing  of  ihe  indictment.  Munford  v.  State, 
35  Tex.  Crim.  237.  _ 

See  also  In  re  Liquors  of  Hoxsie,  15  R.  I. 
241;  Slate  v.  O'Neil,  58  Vt.  140,  56  Am.  Rep. 
557- 

Cock  Fighting.  — See  Com.  v.  Deckard,  7  Pa. 
Dist.  400,  holding  that  an  indictment  within 
two  years  is  in  time. 

Seduction.  —  The  offense  of  seduction  is  a 
felony  under  the  Missouri  statute  and  not  sub- 
ject to  the  statute  of  limitations,  a  felony  being 
defined  as  an  offense  punishable  by  confine- 
ment in  the  penitentiary  or  by  death  (Rev. 
Stat.  1879,  §  1676;  Rev.  Stat.  1899,  §  2393), 
and  seduction  being  made  punishable  (Rev. 
Stat.  1879,  §  1259;  Rev.  Stat.  1899,  §  1844) 
either  by  confinement  in  1  he  penitentiary  or  by 
fine  and  imprisonment  in  the  county  jail. 
State  v.  Reeves,  97  Mo.  668,  10  Am.  St.  Rep. 
349- 

Under  the  Wisconsin  statute,  the  limitation 
is  two  years  and  this  period  is  not  extended  by 
reason  of  the  defendant's  absence  from  the 
state.  State  v.  Heller,  76  Wis.  517,  construing 
Rev.  Stat.  Wis.,  §§  4629-4631. 

In  North  Carolina,  the  exemption  by  Code 
N.  Car.,  §  1177,  of  certain  crimes,  including 
"  deceit,"  from  the  operation  of  the  two  years' 
statute,  embraces  the  offense  of  seduction 
under  promise  of  marriage.  State  v.  Crowell, 
116  N.  Car.  1052. 

The  statute  begins  to  run  against  a  criminal 
prosecution  for  seductijn,  under  the  New 
York  statute,  from  the  time  of  the  first  act  of 
illicit  intercourse  after  the  woman  was  able 
to  comprehend  the  character  of  the  offense. 
That  she  was  under  the  age  of  consent  does 
not  change  the  rule.  People  v.  Nelson,  153 
N.  Y.  90,  60  Am.  St.  Rep.  592. 

1.  Conviction  for  Lesser  Offense.  —  People  v. 
Miller,  12  Cal.  291;  People  v.  Pincette,  124 
Cal.  361;  Nelson  v.  State,  17  Fla.  195;  State  v. 
Freeman,  17  La.  Ann.  69;  People  v.  Burt, 
51  Mich.  199;  Riggs  v.  State,  30  Miss.  635; 
Fulcher  v.  State,  33  Tex.  Crim.  22;  White  v. 
State,  4  Tex.  App.  488. 

The  rule  on  this  subject  is  regulated  by 
statute  in  Louisiana,  and  the  lesser  grade  of 
crime  is  governed  by  the  same  limitation  as 
the  greater.  The  statute  (Act  No.  50  of  1894, 
amending  Rev.  Stat.  La.    §  986)  went  into 
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effect  upon  its  passage.  State  v.  Bell,  48  La. 
Ann.  735. 

Inability  of  Court  to  Sit  on  Account  of  War.  — 

Under  the  Louisiana  statute  which  provi  ed 
that  no  person  should  be  tried  for  any  offense 
except  wilful  murder,  arson,  robbery,  forgery, 
and  counterfeiting,  unless  an  indictment 
should  be  found  against  him  within  one  year 
after  the  offense  was  made  known  to  the 
prosecuting  officer,  it  was  held  that  a  convic- 
tion for  manslaughter  on  an  indictment  for 
murder  found  more  than  a  year  after  the 
offense  so  became  known  must  be  set  aside 
although  the  courts  had  been  closed,  on  ac- 
count of  war,  for  a  part  of  the  time,  there  be- 
ing no  averment  of  that  fact  in  the  indictment. 
Stale  v.  Freeman,  17  La.  Ann.  69. 

2.  When  Prosecution  Deemed  Commenced.  — 
Clayton  v.  Slate,  122  Ala.  91;  Flick  v.  State, 
22  Ind.  App.  550;  State  v.  Miller,  11  Humph. 
(Tenn.)  505;  Carr  v.  State,  36  Tex.  Crim.  390. 
See  also  Fuller  v.  State,  97  Ala.  27,  when  the 
indictment  was  spoken  of  incidentally  as  the 
commencement  of  the  prosecuticn.  Compare 
Molett  v.  State,  33  Ala.  40S  (binding  over  to 
answer  indictment  in  commencement  of  prose- 
cution). 

The  Mere  Filing  of  a  Complaint  before  a  mag- 
istrate, charging  the  commission  of  a  felony, 
upon  which  no  warrant  is  issued  and  no  arrest 
is  made,  is  not  a  commencement  of  the  prose- 
cution. Matter  of  Griffith,  35  Kan.  377.  See 
also  People  v.  Clement,  72  Mich.  116. 

Information  to  a  Magistrate  may  constitute  a 
legal  commencement  of  a  prosecution  where 
it  is  pursued  with  due  attention  afterwards. 
State  v.  May,  1  Brev.  (S.  Car.)  160.  See  also 
People  v.  Clark,  33  Mich.  112. 

Continuances  Procured  by  Accused. —  Under 
Pen.  Code  Cal.,  §  801,  an  information  for  a 
misdemeanor  must  be  filed  within  one  year. 
If  the  information  is  not  filed  within  that  time 
it  is  barred,  and  it  is  not  saved  by  the  fact 
that  the  accused,  when  taken  before  the  mag- 
istrate, procured  a  continuance  of  the  hearing 
from  time  to  time  until  the  year  had  expired. 
People  v.  Ayhens,  85  Cal.  86. 

Successive  Warrants  Issued  for  the  defendant 
and  returned  not  found,  may  serve  to  preserve 
the  prosecution  from  the  bar  of  the  statute. 
See  Benson  v.  State,  91  Ala.  86. 

The  Filing  of  a  Valid  Presentment  is  a  com- 
mencement and  stops  Ihe  running  of  the  stat- 
ute.   Slate  v.  Kiefer,  90  Md.  165. 

3.  Under  Special  Statutes. —  Under  Rev.  Stat. 
U.  S.,  §  1044,  the  limitation  is  fixed  as  to  when 
the  indictment  shall  be  found  or  the  informa- 
tion filed.  The  mere  arrest  of  the  defendant, 
therefore,  on  a  charge  of  perjury  contained  in 
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An  Arrest  Is  Not  a  Part  of  the  Commencement  of  the  suit,  and  it  is  therefore  not 
essential  that  it  be  made  within  the  statutory  period,  although,  as  in  civil 
cases,  process  therefor  must  issue  upon  the  indictment  and  must  be  served 
without  unnecessary  delay.1 

5.  Waiver  of  Statute.  —  It  seems  that  the  statute  is  a  defense  which  the 
accused  is  without  power  to  waive,  and  a  failure  to  institute  the  prosecution 
within  the  statutory  period  cannot  be  excused  by  proof  that  the  delay  was  in 
pursuance  of  an  agreement  with  the  defendant.2 

6.  Burden  of  Proof.  —  As  in  civil  cases,  the  burden  of  proof  is  on  the  state, 
when  the  prosecution  has  not  been  begun  within  the  statutory  time,  to  show 
that  the  accused  was  a  fugitive  from  justice  or  to  prove  some  other  fact 
which,  under  the  statute,  extends  the  time  for  prosecution.3  And  inasmuch 
as  the  state  is  bound  to  prove  time  and  place,  the  burden  is  on  it  in  every 
instance  to  prove  a  commission  of  the  offense  charged  within  the  statutory 
period.4 

VI.  Constitutionality  of  Statutes  of  Limitation  —  1.  In  General.  —  No 

question  has  ever  been  made  as  to  the  power  of  the  legislature  to  enact  stat- 
utes of  limitation,  so  far  as  their  general  policy  and  their  effect  on  contracts 
made  or  rights  arising  after  the  passage  of  the  statute  are  concerned.5 

2.  As  Impairing  Obligation  of  Contracts.  —  While  such  statutes  operate  event- 
ually, in  some  cases,  to  render  unenforceable  rights  or  contracts  which  are  other- 
wise valid,  and  even  to  divest  title  to  property,  their  constitutionality  is 
beyond  question  except  where  their  immediate  effect  is  to  destroy  such  rights.6 
If  there  was  no  limitation  of  time  in  force  when  a  party's  right  of  action 
accrued  or  his  contract  was  made,  neither  the  right  nor  the  obligation  of  the 
contract  is  impaired  by  a  statute  which  compels  him  to  sue  promptly  or 
abandon  his  claim;  while,  on  the  other  hand,  an  existing  limitation  is  not  such 
an  essential  part  of  his  right  or  contract  as  to  render  any  change  therein  an 
impairment  of  the  obligation  created  by  his  contract.7    The  statute  may  affect 

a  complaint  before  a  commissioner  does  not  Liability  Imposed  by  Constitution.  —  The  fact 

stay  the  running  of  the  statute.    See  Matter  that  the  stale  constitution  declares  the  liability 

of  Lacey,  6  Okla.  4.    See  also  Boughn  v.  State,  of  stockholders  for  debts  of  the  corporation 

44  Neb.  889,  applying  the  same  rule  to  the  and  provides  no  limitation  of  the  time  within 

Nebraska  statute;  Pilot  Grove  z/.  McCormick,  which  such  liability  shall  be  enforced  does 

56  MoT  App.  530.  not  preclude  the  legislature  from  fixing  a  rea- 

1.  Matter  of  Clyne,  52  Kan,  441.  sonable  time  within  which  the  liability  may  be 

2.  Accused  Cannot  Waive  Statute.  —  Com.  v.  enforced.  Santa  Rosa  Nat.  Bank  v.  Barnett, 
Werner,  5  Pa.  Super.  Ct.  249,  41  W.  N.  C.  125  Cal.  407. 

(Pa.)  48.  Statute  Requiring  Assent  to  or  Dissent  from  Com- 

3.  Burden  of  Proof.  —  State  v.  Anderson,  51  position  Within  Fixed  Period  Valid.  —  Gilfillan  v. 
La.  Ann.  1181;  State  v.  Pierre,  49  La.  Ann.  Union  Canal  Co.,  109  U.  S.  401.  See  also 
11 59;  People  v.  Lindenborn,  (Supm.  Ct.  Crim.  Vance  v.  Vance,  32  La.  Ann.  186,  affirmed  108 
T.)  23  Misc.  (N.  Y.)  426;  State  v.  Moore,  67  U.  S.  514,  upholding  a  statute  rendering 
Mo.  App.  338  (burden  on  state  to  show  former  "  lacit  "  morl gages  void  unless  recorded  within 
prosecution  within  a  year).  a  fixed  time. 

Where  the  state  fails  to  make  such  proof,  6.  Impairment  of  Obligation  of  Contracts.  — 

the  judgment  of  the  Supreme  Court  will  be  for  Terry  v.  Anderson,  95  U,  S.  C34;  Hawkins  v. 

a  release  of  the  accused,  and  not  for  a  remand  Barney,  5  Pet.  (U.  S.)  457;  Jackson  v.  Lam- 

of  the  cause  for  another  trial.    State  v.  Ander-  phire,  3  Pet.  (U.  S.)  2S0;  Christmas  v.  Russell, 

son,  51  La.  Ann.  1181.  5  Wall.  (U.  S.)  290;  Sturges  v.  Crowninshield, 

4.  Warrace  v.  State,  27  Fla.  362;  State  v.  4  Wheat.  (U.  S.)  122;  Rice  v.  Dickerman,  47 
Schuerman,  70  Mo.  App.  518;  People  v.  Lin-  Minn.  527;  Clay  v.  Iseminger,  190  Pa.  St.  5S0. 
denborn,  (Supm.  Ct.  Crim.  T.)  23  Misc.  (N.  Y.)  And  see  generally  the  title  Impairment  of 
426.  Obligation  of  Contracts,  vol.  15,  p.  1058. 

If  the  fact  that  the  defendant  fled  is  ad-  "  The  obligation  of  old  contracts  could  nol, 

mitted,  it  seems  that  the  burden  is  then  on  him  in  this  way,  be  impaired,  but  their  prompt 

to  show  a  presence  in  the  state  during  the  enforcement  could  be  insisted  upon  or  their 

period  fixed  by  the  statute  as  the  limitation  for  abandonment  claimed."    Gilfillan    v.  Union 

the  institution  of  the  prosecution.    Coleman  Canal  Co.,  109  U.  S.  401,  quoting  Terry  v. 

v.  Territory,  5  Okla.  201.  Anderson,  95  U.  S.  628. 

6.  Constitutionality.  —  See    Koshkonong   v.  7.  Curtis  v.  Whitney,  13  Wall.  (U.  S.)  68. 

Burton,  104  U.  S.  668;  Call  v.  Hagger,  8  Mass.  quoted  in  Vance  v.  Vance,   108  U.  S.  514; 

430.  Angell  on  Limitations  (6th  ed.),  §  22. 
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the  value  of  his  contract  in  such  a  case,  but  it  cannot  be  said  to  impair  its 
obligation.1 

3.  As  Special  Legislation.  —  Such  a  statute  is  not  open  to  the  objection  of 

lack  of  uniformity  or  of  being  special  legislation  merely  because  a  different 
period  of  limitation  is  prescribed  as  to  actions  accruing  prior  to  its  passage  and 
those  accruing  afterwards,2  nor  because  special  limitations  are  prescribed  as  to 
particular  actions.3  But  a  legislative  resolution  undertaking  to  suspend  the 
operation  of  the  general  statute  in  favor  of  a  particular  citizen  cannot  be 
upheld.4 

4.  Discrimination  Between  Residents  and  Nonresidents.  —  A  statute  providing 
that  the  absence  of  a  defendant  from  the  state  shall  postpone  or  suspend  the 
running  of  the  statute  if  the  plaintiff  is  a  resident  of  the  state,  but  that  it  shall 
not  have  that  effect  where  the  plaintiff  is  a  nonresident,  cannot  be  attacked 
as  unconstitutional  on  the  ground  that  it  violates  the  constitutional  provision 
with  reference  to  the  privileges  and  immunities  cf  citizens  of  the  several  states.5 

5.  Limitation  of  Suits  on  Foreign  Judgments.  — The  "  full  faith  and  credit  " 
clause  of  the  Federal  Constitution  does  not  preclude  a  state  from  fixing  a 
limitation  as  to  the  time  when  suits  may  be  instituted  upon  judgments  ren- 
dered in  a  sister  state.  It  does  not  restrict  the  state  from  prescribing  the 
procedure  or  the  form  of  the  remedy.6 

6.  Repeal  or  Alteration  —  a.  Power  of  State  to  Alter.  —  Subject 
always  to  the  condition  that  a  reasonable  time  must  be  allowed  for  suit  after 
the  passage  of  any  act  fixing  a  limitation,7  the  state  may  alter  the  period  of 
limitation  either  by  extending  or  by  shortening  it,  and  thus  defer,  hasten,  or 
destroy  a  defendant's  expected  immunity.8    Under  the  doctrine  recognized  in 

Held  Valid.  —  Dallas  v.  Young,  (Tex.  Civ. 
App.  1894)  28  S.  W.  Rep  1036.  See  also  Mad- 
den 7i.  Lancaster  County,  65  Fed.  Rep.  1S8,  27 
U.  S.  App.  528,  upholding  a  similar  special 
limitation  in  favor  of  counties  by  Consol.  Stat. 
Neb.  (1891),  §  1934  (Coinp.  Stat.  1899,  £  4619). 
creating  a  right  of  action  against  counties  for 
failure  to  keep  highways  and  bridges  in  repair. 
See  supra,  this  title.  The  Statutes  of  Limitation 
■ —  Operation  and  Effect  —  Distinguished  from 
Similar  Questions. 

4.  Holden  v.  James,  n  Mass.  396,  6  Am. 
Dec.  174.  Compare  Parmenter  v.  State,  1^5  N. 
Y.  154. 

5.  Residents    and    Nonresidents.  —  Chemung 

Canal  Bank  v.  Lowery,  93  U.  S.  72. 

6.  Suits  on  Foreign  Judgments.  —  M'Elmoyle 
v.  Cohen,  13  Pet.  (U.  S.)  312;  Marx  v.  Kilpat- 
rick,  25  Neb.  107;  Siockwell  Coleman,  10 
Ohio  St.  33.  See  also,  as  enforcing  such  stat- 
utes of  limitation,  Murray  v.  Gibson,  15  How. 
(U.  S.)  421;  Harrison  v.  Metz,  17  Mich.  377; 
Moore  v.  Lobbin,  26  Miss.  306. 

7.  See  infra,  this  section,  Allowance  of  Rea- 
sonable Time  for  Suit. 

8.  No  Vested  Eight  in  Particular  Period  of  Lim- 
itation Unexpired —  C'nited  States.  —  Terry  v. 
Anderson,  95  U.  S.  628 ;  Koshkonong  v.  Burton, 

104  U.  S.  668;  Vance  v.  Vance,  108  U.  S.  514, 
affirming  32  La.  Ann.  186;  Mitchell  v.  Clark, 
no  U.  S.  633;  Ross  v.  Duval,  13  Pet.  (U.  S.) 
63;  Patterson  v.  Gaines,  6  How.  (U.  S.)  550; 
Alabama  Bank  v.  Dalton,  9  How.  (U.  S.)  522; 
Wheeler  v.  Jackson,  137  U.  S.  245,  affirming 

105  N.  Y.  681;  MacFarland  v.  Jackson,  137 
U.  S.  258;  Wrightman  v.  Boone  County,  S2 
Fed.  Rep.  413;  Bear  Lake,  etc..  Water  Works, 
etc.,  Co.  v.  Garland,  164  U.  S.  I. 

Alabama.  —  Martin  v.  Martin,  35  Ala.  560. 
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1.  Cuitis  v.  Whitney,  13  Wall.  (U.  S.)  68. 

2.  Special  Legislation.  —  McKean  v.  Archer, 
52  Fed.  Rep.  791. 

3.  Statutes  Providing  Special  Suspension  of 
Limitation  as  to  Particular  Bonds.  —  Nash  v.  El 
Dorado  County,  24  Fed.  Rpp.  254. 

The  Pennsylvania  Constitution  of  1874,  art.  3, 
§  21,  abrogated  the  Act  of  April  17,  1866,  pro- 
viding a  special  limitation  to  actions  against 
railroad  companies  for  damages  for  right  of 
way,  Seipel  v.  Baltimore,  etc.,  Extension  R. 
Co.,  129  Pa.  St.  425,  and  the  Act  of  June  13, 
1836,  limiting  to  one  year  the  time  for  bring- 
ing an  action  for  the  use  and  occupation  of 
land,  In  re  Grape  St.,  103  Pa.  St.  121.  See 
also  Cole  v.  Economy  Tp.,  13  Pa.  Co.  Ct.  549 
(provision  applies  to  municipal  corporation); 
Baltimore,  etc.,  R.  Extension  Co.  v.  Duke,  24 
W.  N.  C.  (Pa.)  563. 

But  this  constitutional  provision  does  not 
affect  the  Acts  of  1851  and  of  1855,  giving  a 
righl  of  action  for  a  wrongful  death,  such  acts 
being  general  laws  and  nol  within  the  prohi- 
bition. Bachman  v.  Philadelphia,  etc.,  R.  Co., 
185  Pa.  St.  95. 

Actions  Against  Railroad  Company  for  Killing 
Stock. —  In  Lucas  v.  Kentucky  Cent.  R.  Co., 
(Ky.  1890)  14  S.  W.  Rep.  965,  the  court  upheld  a 
clause  in  the  defendant's  charter  fixing  at  six 
months  the  limitation  of  actions  against  it  for 
killing  stock. 

Special  Limitation  as  to  Actions  Against  Mu- 
nicipal Corporations  —  Held  Void.  —  Gorley  v. 
Louisville,  (Ky.  1898)  47  S.  W  Rep.  263;  Louis- 
ville v.  Kuntz,  (Ky.  1898)  47  S.  W.  Rep.  592; 
Louisville  v.  Hegan,  (Ky.  1899)  49  S.  W.  Rep. 
532;  Louisville  v.  McGill,  (Ky.  1899)  52  S.  W. 
Rep.  1053;  Louisville  v.  Seibert,  (Ky.  1S99)  51 
S.  W.  Rep.  310. 
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many  of  the  states,  this  power  is  subject  to  the  further  limitation  that  it  can- 
not remove  the  bar  which  has  already  attached.1 

b.  Allowance  of  Reasonable  Time  for  Suit.  —  The  power  of  a  state 
or  of  Congress  to  establish  or  alter  statutes  of  limitation  is  subject  always  to 
the  condition  that  a  reasonable  time  for  bringing  suit  shall  be  allowed,  not 
only  as  to  causes  of  action  subsequently  arising,  but  as  to  those  which  have 
already  accrued.8    To  prescribe  an  unreasonably  short  period  of  limitation 


California.  —  Davis  v.  Hart,  123  Cal.  384. 
Compare  Allen  v.  Allen,  95  Cal.  184  (limitation 
upon  time  for  redeeming  from  mortgage  fore- 
closure). 

Illinois.  —  Beesley  v.  Spencer,  25  111.  216; 
Ryhiner  v.  Frank,  105  111.  326. 

Indiana.  —  Pritchard  v.  Spencer,  2  Ind.  486; 
State  v.  Clark,  7  Ind.  468. 

Iowa.  —  Sleeth  v.  Murphy,  1  Morr.  (Iowa) 
321,  41  Am.  Dec.  232;  Wright  v.  Keithler,  7 
Iowa  92. 

Kansas.  —  Root  v.  Bradley,  1  Kan.  437; 
Elliott  v.  Lochnane,  1  Kan.  126;  Keith  v. 
Keith,  26  Kan.  26. 

Kentucky.  —  Lockhart  v.  Yeiser,  2  Bush 
(Ky.)23i;  Pearce  v.  Patton,  7  B.  Mon.  (Ky.) 
162. 

Maine.  —  Beal  v.  Nason,  14  Me.  344. 

Massachusetts.  —  Peirce  v.  Tobey,  5  Met. 
(Mass.)  168;  Call  v.  Hagger,  8  Mass.  430. 

Minnesota.  —  Duncan  v.  Cobb,  32  Minn.  460; 
Kelley  v.  Gallup,  67  Minn.  169,  19  Am.  St. 
Rep.  263;  Bradley  v.  Norris,  63  Minn.  156; 
Holcombs  v.  Tracy,  2  Minn.  241;  Burwell  v. 
'full is,  12  Minn.  572. 

Mississippi.  — ■  West  Feliciana  R.  Co.  v. 
Stockett,  13  Smed.  &  M.  (Miss.)  395;  Briscoe 
v.  Anketell,  28  Miss.  361,  61  Am.  Dec.  553; 
Nash  v.  Fletcher,  44  Miss.  609. 

Missouri.  —  Callaway  County  v.  Nolley,  31 
Mo.  393. 

Montana.  —  Guiterman  v.  Wishon,  21  Mont. 
458. 

Nebraska.  —  Horbach  v.  Miller,  4  Neb.  31; 
O'Brien  v.  Gaslin,  20  Neb.  347. 

New  Hampshire. — Gilman  v.  Cutts,  23  N. 
H.  376;  Willard  v.  Harvey,  24  N.  H.  344. 

New  Jersey.  —  Warshung  v.  Hunt,  47  N.  J. 
L.  256. 

New  Y01  -k.  —  Rexford  v.  Knight,  11  N.  Y. 
308;  Gilbert  v.  Ackeiman,  159  N.  Y.  118;  Peo- 
ple v.  Turner,  117  N.  Y.  227,  15  Am.  St.  Rep. 
498;  Butler  v.  Palmer,  1  Hill  (N.  Y.)  324 
(lessening  time  for  redemption  from  judicial 
sale);  People  v.  Livingston,  6  Wend.  (N.  Y.) 
526. 

North  Carolina.  —  Cox  v.  Brown,  6  Jones  L. 
(51  N.  Car.)  100;  Strickland  v.  Draughan,  91 
N.  Car.  103. 

Ohio.  —  Slater  v.  Cave,  3  Ohio  St.  80;  Mc- 
Cormick  v.  Alexander,  2  Ohio  65. 

Oklahoma.  —  Schnell  v.  Jay,  4  Okla.  157. 

Pennsylvania.  —  Rodebaugh  v.  Philadelphia 
Traction  Co.,  190  Pa.  St.  35S,  44  W.  N.  C.  (Pa.) 
105;  Focht  v.  Reading  Stove  Works,  21  Pa. 
Co.  Ci.  524. 

Rhode  Island.  —  Fiske  v.  Briggs,  6  R.  I.  557. 

Texas.  —  De  Cordova  v.  Galveston,  4  Tex. 
470.  See  also  Boon  v.  Chamberlain,  82  Tex. 
480. 

Wisconsin.  —  Howell  v.  Howell,  15  Wis.  55; 
Lawton  z.  Waite,  103  Wis.  244;  Oberreich  v. 
Fond  du  Lac  County,  63  Wis.  216;  Relyea  v. 
Tomahawk  Paper,  etc.,  Co.,  102  Wis.  301. 


Limitation  Fixed  in  Charter  of  Corporation.  — 

A  provision  in  the  charter  of  a  railroad  limit- 
ing the  time  in  which  actions  for  injury  to 
stock  shall  be  brought  is  not  a  vested  right  of 
the  corporation  which  the  state  may  not  repeal 
or  alter.  Louisville,  etc.,  R.  Co.  v.  Williams, 
(Ky.  1897)  41  S.  W.  Rep.  287. 

1.  See  infra,  this  section,  Vested  Rights  — 
Repeal  o f  Statute  A fter  Bar  Has  A  ttached. 

2.  Must  Allow  Eeasonable  Time  ■ —  United  States. 
—  Terry  v.  Anderson,  95  U.  S.  628;  Johnson 
v.  Bond,  Hempst.  [U.  S.)  533;  Pereles  v. 
Watertown,  6  Biss.  (U.  S.)  79;  Wrightman  v. 
Boone  County,  82  Fed.  Rep.  413;  Society,  etc. 
v.  Wheeler,  2  Gall.  (U.  S.)  105;  Hawkins  v. 
Barney,  5  Pet.  (U.  S.)  457. 

Alabama.  —  Rathbone  v.  Bradford,  1  Ala. 
312. 

California.  —  Billings  v.  Hall,  7  Cal.  1. 
Georgia.  —  Forsythe    v.    Marbury,    R.  M. 
Charlt.  (Ga.)  324;  Cutts  v.  Hardee,  38  Ga.  350: 
Cox  v.  Berry,  13  Ga.  306. 

Iowa.  —  Norris  v.  Tripp,  (Iowa  1900)  82  N. 
W.  Rep.  611;  Kennedy  v.  Des  Moines,  84 
Iowa  189;  Cassady  v.  Grimmelman,  108  Iowa 
695. 

Kansas.  —  Auld  v.  Butcher,  2  Kan.  135. 
Kentucky  —  Berry  v.  Ransdall,  4  Met.  (Ky.) 
292;  Lockhart  v.  Yeiser,  2  Bush  (Ky.)  231. 

Maine.  —  Kennebec  Purchase  v.  Laboree,  2 
Me.  294,  11  Am.  Dec.  79. 

Maryland.  —  Beltzhoover  v.  Yewell,  11  Gill 
&  J.  (Md.)  212;  Frey  v.  Kirk,  4  Gill  &  J.  (Md.) 
509,  23  Am.  Dec.  581. 

Massachusetts.  —  Call  v.  Hagger,  8  Mass.  423. 
Mississippi.  —  Garrett  v.  Beaumont,  24  Miss. 
377;   Cameron  v.  Louisville,  etc.,  R.  Co.,  69 
Miss.  78. 

New  York. — Gilbert  v.  Ackennan,  159  N. 
Y.  118;  Ward  v.  Kilts,  12  Wend.  (N.  Y.)  137; 
Van  Rensselaer  v.  Livingston,  12  Wend.  (N. 
Y.)  490. 

North  Carolina.  —  Culbieth  v.  Downing,  121 
N.  Car.  205,  61  Am.  St.  Rep.  661. 
,  North  Dakota.  —  Osborne  v.  Lindstrom,  g  N. 
Dak.  1. 

Pennsylvania.  —  Eckstein  v.  Shoemaket,  3 
Whart.  (Pa.)  15. 

South  Carolina.  —  Cook  v.  Wood,  1  McCord 
L.  (S.  Car.)  139. 

Texas.  —  Rucker  v.  Dailey,  66  Tex.  284; 
Gautier  v.  Franklin,  1  Tex.  744. 

Wisconsin.  —  Osborn  v.  Jaines,  17  Wis.  574; 
Pleasants  v.  Rohrer,  17  Wis.  578. 

And  see  the  cases  in  the  preceding  subdi- 
vision of  this  section. 

A  Statute  Providing  that  a  Suit  to  Foreclose  a 
Mortgage  shall  not  be  brought  after  the  debt 
secured  by  the  mortgage  is  barred  cannot  ap- 
ply to  a  case  in  which,  at  the  time  of  the  pas- 
sage of  the  act,  a  suit  on  the  debt  was  barred, 
but  a  suit  to  foreclose  the  mortgage  was  not 
barred  under  the  existing  law.  Duke  v.  State, 
56  Ark.  485. 
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would  be  as  much  an  impairment  of  the  obligation  of  contracts  or  a  taking  of 
property  without  due  process  of  law  as  if  a  plaintiff's  rights  were  directly 
destroyed,  although  the  statute  might  be  under  the  guise  of  one  affecting  the 
remedy  merely.1 

The  Question  What  Is  a  Reasonable  Time  depends  upon  circumstances  and  must 
rest  in  the  sound  discretion  of  the  court  determining  it.2  Every  presumption 
is  in  favor  of  the  reasonableness  of  the  time  fixed  by  the  legislature,  but  the 
the  presumption  is  not  absolute,  and  cannot  be  indulged  to  such  an  extent 
as  will  defeat  the  constitutional  rule  just  mentioned.3  If  the  legislature 
has  not  allowed  a  reasonable  time,  the  court  cannot  supply  the  omission 
otherwise  than  by  declaring  the  new  act  unconstitutional,4  though  this  result 
is  always  avoided,  when  possible,  by  the  application  of  liberal  rules  of  construc- 
tion.3 Where  the  new  act  is  made  to  take  effect  at  a  date  appreciably  later 
than  its  passage,  the  latter  date  is  to  be  taken  as  the  starting  point  in  deter- 
mining whether  a  reasonable  time  has  been  allowed.6 

Time  Need  Not  Be  Definite.  —  It  is  not  essential  that  the  time  allowed  by  the  new 
act  be  fixed  and  definite.  The  time  must  be  so  specific  and  certain  that  par- 
ties can  determine,  when  it  is  first  fixed,  whether  it  is  or  is  not  reasonable. 
But  if  the  time,  under  the  provisions  of  the  act,  is  reasonable  in  any  event, 
the  fact  that  it  may  be  shorter  or  longer  according  to  the  happening  of  an 
event  certain  renders  it  none  the  less  reasonable.7 

c.  Vested  Rights —  Repeal  of  Statute  After  Bar  Has  Attached 
—  (i)  General  Rule.  —  Whether  an  act  repealing  an  existing  statute  of  limita- 
tions is  to  be  construed,  where  its  purpose  is  not  plain,  as  removing  a  bar 


1.  Statute  Fixing  Unreasonably  Short  Time  Not 
Constitutional.  —  Sohn  v.  VVaterson,  17  Wall. 
(U.  S.)  596;  Jackson  v.  Lamphire,  3  Pet.  (U.  S.) 
280;  Terry  v.  Anderson,  95  U.  S.  628;  Wheeler 
v.  Jackson,  137  U.  S.  245;  Society,  etc.  v. 
Wheeler,  2  Gall.  (U .  S.)  141 ;  Duke  v.  State,  56 
Ark.  485;  King  v.  Tirrell,  2  Gray  (Mass.)  332; 
Cranor  v.  School  Dist.  No.  2,  r$i  Mo.  119; 
Gilbert  v.  Ackerman,  159  N.  Y.  118,  affirming 
33  N.  Y.  App.  Div.  371;  Osborne  v.  Lindstrom, 
9  N.  Dak.  1;  King  v.  Belcher,  30  S.  Car.  381. 
Compare  Boon  v.  Chamberlain,  82  Tex.  480. 
See  also  Blackford  v.  Peltier,  I  Blackf.  (Ind.) 
36;  Maltby  v.  Cooper,  1  Morr.  (Iowa)  59. 

2.  What  Is  Reasonable  Time.  —  Cameron  v. 
Louisville,  etc.,  R.  Co.,  69  Miss.  78;  Guiter- 
man  v.  Wishon,  21  Mont.  458;  Warner  v. 
Bartle,  39  N.  Y.  App.  Div.  91,  affirming  (Sur- 
rogate Ct.)  22  Misc.  (N.  Y.)  488;  Gilbert  v. 
Ackerman,  159  N.  Y.  118,  affirming  33  N.  Y. 
App.  Div.  371;  Merchants  Nai.  Bank  v.  Braith- 
vvaite,  7  N.  Dak.  358;  Osborne  v.  Lindstrom,  9 
N.  Dak.  1;  Link  v.  Houston,  (Tex.  Civ.  App. 
1900)  59  S.  W.  Rep.  566;  Culbreth  v.  Downing, 
121  N.  Car.  205,  61  Am.  St.  Rep.  661. 

In  a  suit  to  enforce  the  liability  of  a  stock- 
holder, a  statute  requiring  that  suit  be  brought 
within  nine  and  one-half  months  was  regarded 
as  giving  a  reasonable  time.  Terry  v.  Ander- 
son, 95  U.  S.  628. 

3.  Sohn  v.  Waterson,  17  Wall.  (U.  S.)  596; 
Cameron  v.  Louisville,  etc.,  R.  Co.,  69  Miss. 
78;  Osborne  v.  Lindstrom,  9  N.  Dak.  I. 

4.  Osborne  v.  Lindstrom,  9  N.  Dak.  I,  ex- 
plaining Merchants  Nat.  Bank  v.  Braithwaite, 
7  N.  Dak.  358.  Compare  Culbreth  v.  Downing, 
121  N.  Car.  205,  61  Am.  St.  Rep.  661.  See 
also  De  Moss  v.  Newlon,  31  Ind.  219;  Smith 
v.  Morrison,  22  Pick.  (Mass.)  430;  Ludwig  v. 
Stewart,  32  Mich.  27. 

5.  See  infra,  this  title,  Retroactive  Effect  of 


Statutes  of  Limitation —  When  New  Limitation 
Begins  to  Run. 

6.  United  States.  —  Wright  man  v.  Boone 
County,  82  Fed.  Rep.  412,  88  Fed.  Rep.  435. 
60  U.  S.  App.  100. 

Florida.  —  Hart  v.  Bostwick,  14  Fla.  180. 

Kentucky.  —  Hedger  Rennaker,  3  Met. 
(Ky.)  255.' 

Maryland.  —  State  v.  Jones,  21  Md.  432. 

Massachusetts.  —  Smith  v.  Morrison,  22  Pick. 
(Mass.)  430;  Peirce  v.  Tobey,  5  Met.  (Mass.) 
168;  Bigelow  v.  Bemis,  2  Allen  (Mass.)  496. 

Minnesota.  —  Stine  v  Bennett,  13  Minn.  153; 
Duncan  7 .  Cobb,  32  Minn.  460;  Holcombe  v. 
Tracy,  2  Minn.  241. 

Nebraska.  — O'Brien  v.  Gaslin,  20  Neb.  347. 

North  Dakota.  —  Osborne  v.  Lindstrom,  9  N. 
Dak.  1,  where  the  question  was  elaborately 
discussed;  Merchants  Nat.  Bank  v.  Braith- 
waite, 7  N.  Dak.  358. 

Pennsylvania.  —  Korn  v.  Browne,  64  Pa.  St. 
55;  Clay  v.  Iseminger,  187  Pa.  St.  108. 

Wisconsin.  —  Eaton  v.  Manitowoc  County, 
40  Wis.  668. 

A  Contrary  Rule  was  upheld  in  Gilbert 
v.  Ackerman,  159  N.  Y.  11S,  where  the  court, 
per  Gray,  J.,  cited  most  of  the  foregoing  au- 
thorities and  admitted  thai  they  oppose  the 
view  he  announced,  but  relied  upon  the  doc- 
trine as  stated  in  Cooley's  Const.  Lim.  366  (6th 
ed.  450),  and  in  Price  v.  Hopkins,  T3  Mich. 
318.  The  decision  in  the  Michigan  case  was, 
however,  largely  conirolled  by  the  provisions 
of  the  state  constitution.  See  criticism  of 
Bartholomew,  C.  J.,  in  Osborne  v.  Lindstrom, 
9  N.  Dak.  t. 

7.  Osborne  v.  Lindstrom,  9  N.  Dak.  1.  In 
this  case  the  uncertainty  as  to  the  duration  of 
the  time  arose  out  of  the  fact  that  the  new  act 
was  made  lo  take  effect  upon  the  completion 
and  publication  of  the  Revised  Statutes,  a  task 
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already  attached,  is  a  question  of  construction  dependent  on  the  language 
used.1  Whether  such  a  statute  which  attempts  to  remove  a  bar  attached  at 
the  time  of  its  passage  is  constitutional,  is  a  question  upon  which  the  authori- 
ties are  at  variance. 

Such  statutes  Upheld.  —  The  Supreme  Court  of  the  United  States  has  held  in 
favor  of  its  constitutionality,8  on  the  ground  that  a  right  to  defeat  a  just  debt 
by  the  statute  of  limitations  is  not  a  vested  right  and  that  a  m-an  cannot  be 
said  to  have  property  in  the  bar  of  the  statute  as  a  defense  to  his  promise  to. 
pay.3    And  this  view  has  been  followed  by  some  of  the  state  courts.4 

Constitutionality  of  Such  Statutes  Denied.  —  It  has  been  held  by  many  of  the  state 
courts  that  the  legislature,  or,  indeed,  a  constitutional  convention,5  has  not 
power  to  deprive  a  defendant  of  his  right  to  plead  the  statute  as  a  bar  to  the 
suit  against  him  when  the  bar  had  attached  before  the  statute  was  passed ;  his 
right  to  such  a  defense  is  regarded  as  a  vested  right  which  may  not  be 
destroyed.6 


which  would,  of  necessity,  require  several 
months  at  the  least. 

1.  See  infra,  this  title.  Retroactive  Effect  of 
Statutes  of  Limitation. 

2.  Doctrine  of  United  States  Supreme  Court.  — 
Campbsll  v.  Holt,  115  U.  S.  620.  The  case 
arose  in  Texas,  and  the  court  cited  the  follow- 
ing cases  in  support  of  its  ruling:  Bender  v. 
Crawford.  33  Tex.  745,  7  Am.  Rep.  270; 
Rivers  v.  Washington,  34  Tex.  267;  Dwight 
v.  Overton,  2f5  Tex.  390;  Moseley  v.  Lee,  37 
Tex.  479;  B;ntinck  v.  Franklin,  38  Tex.  458; 
Wood  v.  Welder,  42  Tex.  396;  Lewis  v.  David- 
son, 51  Tex.  251.  Compare,  however,  Grigsby 
v.  Peak,  57  Tex.  142,  where  the  case  of  Bender 
v.  Crawford,  33  Tex.  745,  7  Am.  Rep.  270,  was 
criticised  and  where  it  was  said  that  the  de- 
cision in  that  case  was  undoubtedly  influenced 
by  the  disturbed  condition  of  Texas  during 
the  civil  war. 

In  Campbell  v.  Holt,  115  U.  S.  620,  there 
was  a  dissenting  opinion  by  Bradley,  J.,  Har- 
lan, J.,  concurring  therein,  very  vigorously 
asserting  a  doctrine  contrary  to  that  decided 
by  the  majority  of  the  court. 

3.  Campbell  v.  Holt,  115  U.  S.  629,  per 
Miller,  J. 

4.  Cases  Following  United  States  Supreme  Court 
View.  —  Bradford  v.  Shine,  13  Fla.  393,  7  Am. 
Rep.  239  (arguendo);  Swickardf.  Bailey,  3  Kan. 
507;  People  v.  Starkweather,  42  N.  Y.  Super. 
Ci.  325;  Hulbert  v.  Clark,  128  N.  Y.  295  (com- 
pare Matter  of  Latz,  33  Hun  (N.  Y.)  618); 
Bender  v.  Crawford,  33  Tex.  745,  7  Am.  Rep. 
270;  Moseley  v.  Lee,  37  Tex.  479;  Lewis  v. 
Davidson,  51  Tex.  251;  Landa  v.  Obert,  78  Tex. 
33;  Caperton  v.  Martin,  4  W.  Va.  138,  6  Am. 
Rep.  270;  Huffman  v.  Alderson,  9  W.  Va.  616; 
Keller  v.  McHuffman,  15  W.  Va.  64.  See  also 
Morton  v.  Sharkey,  McCahon  (Kan.)  113; 
Sinking  Fund  Com'rs  v.  Buckner,  48  Fed.  Rep. 
533;  Bates  v.  Cullum,  177  Pa.  St.  633,  55  Am. 
St.  Rep.  753. 

Doctrine  in  North  Carolina.  —  In  Dunn  v. 
Bsaman,  126  N.  Car.  766,  the  court  appeared 
to  regard  the  question  as  open  in  that  state 
and  left  it  so,  observing  that  the  rule  in  Camp- 
bell v.  Holt,  115  U.  S.  629,  finds  strong  sup- 
port in  the  reasoning  in  Hinton  v.  Hinton, 
Phil.  L.  (61  N.  Car.)  410,  but  referring  to 
Whitehurst  v.  Dey,  90  N.  Car.  542,  as  sustain- 
ing a  directly  contrary  doctrine.  See  also 
Alpha  Mills  v.  Watertown  Steam  Engine  Co., 


116  N.  Car.  797;  Johnson  v.  Winslow,  63  N. 
Car.  552  (holding  that  the  legislature  has  no 
such  power);  Pearsall  v.  Kenan,  79  N.  Car. 
472,  28  Am.  Rep.  336. 

In  Massachusetts,  in  Wright  v.  Oakley,  5  Met. 
(Mass.)  406,  the  court,  by  Shaw,  C.  J.,  dis- 
tinctly reserved  the  question  as  to  the  consti- 
tutionality of  such  a  repealing  act.  In  a  later 
case  the  court  observed  that  "  the  objection 
to  the  constitutionality  of  such  acts  is  very 
grave,"  but  declined  to  pass  upon  it  at  that 
time.  Prentice  v.  Dehon,  10  Allen  (Mass.) 
354.  See  also  Ball  v.  Wyeth,  99  Mass.  339; 
Kinsman  v.  Cambridge,  121  Mass.  558;  Bige- 
low  v.  Bemis,  2  Allen  (Mass.)  496;  Loring  v. 
Boston,  12  Gray  (Mass.)  209. 

5.  Constitutional  Convention.  —  Girdner  v. 
Stephens,  1  Heisk.  (Tcnn.)  280,  2  Am.  Rep. 
700. 

6.  Right  to  Such  Defense  Deemed  Vested  Eight 
—  Alabama.  —  Martin  v.  Martin,  35  Ala.  560. 
See  also  Jones  v.  Jones,  18  Ala.  248. 

Arkansas. — Clarke  v.  Mississippi  Bank,  10 
Ark.  516,  52  Am.  Dec.  248;  Dyer  v.  Gill,  32 
Ark.  410.  See  also  Couch  v.  McKee,  6  Ark. 
484;  Moore  v.  McLendon,  10  Ark.  512;  Haw- 
kins v.  Campbell,  6  Ark.  513. 

Colorado.  —  Willoughby  v.  George,  5  Colo. 
80;  Bond  v.  Santa  Fe  First  Nat.  Bank,  5 
Colo.  83. 

Georgia.  —  See  Brian  v.  Banks,  38  Ga. 
300. 

Illinois.  —  Naught  v.  Oneal,  1  111.  36;  Board 
of  Education  v.  Blodgett,  155  111.  441,  46  Am. 
St.  Rep.  348;  Fish  v.  Farwell,  160  111.  236; 
Gibbs  v.  Chicago  Title,  etc.,  Co.,  79  111. 
App.  22. 

Indiana.  —  McKinney  v.  Springer,  8  Blackf. 
(Ind.)  506;  Stipp  v.  Brown,  2  Ind.  647;  Right 
v.  Martin,  11  Ind.  124.  See  also  Morrison  v. 
Kendall,  6  Ind.  App.  212. 

Iowa.  —  Forsyth  v.  Ripley,  2  Greene  (Iowa) 
181;  Thompson      Read,  41  Iowa  48. 

Kentucky.  —  McCracken  County  v.  Mercan- 
tile Trust  Co.,  84  Ky.  344,  wherein  the  ques- 
tion was  discussed  at  length.  See  also  Law- 
rence v.  Louisville,  96  Ky.  595,  49  Am.  St. 
Rep.  309. 

Maine.  —  Atkinson  v.  Dunlap,  50  Me.  in; 
Lewis  v.  Webb,  3  Me.  326. 

Maryland.  —  See  Hagerstown  v.  Sehner,  37 
Md.  180,  17  Alb.  L.  J.  183;  Grinder  v.  Nelson, 
9  Gill  (Md.)  309. 
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(2)  Where  Title  to  Property  Affected.  —  A  distinction  is  made  by  some 
courts  between  cases  in  which  the  statute  is  relied  upon  as  having  conferred  a 
complete  title  to  specific  property  and  those  in  which  its  use  is  sought  merely 
as  a  defense  to  a  personal  action,  it  being  held  in  the  former  class  of  cases 
that  a  statute  changing  the  period  of  limitation  or  repealing  an  existing  limita- 
tion is  unconstitutional  in  so  far  as  it  undertakes  to  destroy  the  title  thus 
vested.1 

Where  Only  One  of  Several  Remedies  Barred.  —  Another  distinction  is  made  by  some 
authorities  to  the  effect  that  a  party  may  never  acquire  a  vested  right  against 
any  particular  remedy,  and  that  so  long  as  any  remedy  whatever  is  enforceable 
against  him  the  legislature  may  remove  the  bar  from  any  other  remedy  regard- 
ing the  same  subject-matter;  that  it  is  only  when  every  remedy  has  become 
barred  that  the  legislature  is  without  power  to  lift  the  bar  of  the  statute  from 
any  particular  remedy  to  which  it  has  attached.2 

statute  Reviving  Right  of  Appeal  After  Bar.  —  A  statute  extending  the  time  in 
which  an  appeal  or  writ  of  error  may  be  had,  or  repealing  an  existing  limitation 
as  to  such  remedies,  is  unconstitutional  in  so  far  as  it  operates  to  revive  such 
a  right  after  the  bar  has  attached.3 


Michigan. — Joy  v.  Thompson,  1  Dougl. 
(Mich.)  373;  Ludvvig  v.  Stewart,  32  Mich.  27. 

Minnesota.  —  Kipp  v.  Elvvell,  65  Minn.  525. 

Mississippi.  —  Davis  71.  Minor,  I  How.  (Miss.) 
183,  28  Am.  Dec.  325,  discussing  the  question 
at  length;  Woodman  v.  Fulton,  47  Miss.  682. 
Compare  Power  v.  Telford,  60  Miss.  195. 

New  Hampshire.  —  Woart  v.  Winnick,  3  N. 
H.  473,  14  Am.  Dec.  384;  Rockport  v.  Walden, 
54  N.  H.  167,  20  Am.  Rep.  131. 

New  Jersey.  —  Moore  v.  State,  43  N.  J.  L. 
203,  39  Am.  Rep.  558;  Ryder  v.  Wilson,  41  N. 
J.  L.  11. 

North  Carolina.  —  Whitehurst  v.  Dey,  90  N. 
Car.  542. 

Oregon.  —  Baldro  v.  Tolmie,  1  Oregon  176; 
Pitman  v.  Bump,  5  Oregon  17. 

Pennsylvania.  —  Robb  v.  Harlan,  7  Pa.  St. 
292;  Baggs's  Appeal,  43  Pa.  St.  512,  82  Am. 
Dec.  583;  Com.  v.  Duffy,  96  Pa.  St.  514,  42 
Am.  Rep.  554. 

Tennessee.  —  Girdner  v.  Stephens,  1  Heisk. 
(Tenn.)  280,  2  Am.  Rep.  700;  Yancy  v.  Yancy, 
5  Heisk.  (Tenn.)  355,  13  Am.  Rep.  5;  Mynait 
v.  Hubbs,  6  Heisk.  (Tenn.)  320.  See  also 
Harrison  v.  Henderson,  7  Heisk.  (Tenn.)  315. 

Utah.  —  Kuhn  v.  Mount,  13  Utah  113;  Ire- 
land v.  Mackintosh,  (Utah  1900)  61  Pac.  Rep. 
901  (new  statutes  granting  longer  period  for 
beginning  suit). 

Vermont.  —  Bradford  v.  Brooks,  2  Atk.  (Vt.) 
284,  16  Am.  Dec.  715;  Royce  v.  Hurd,  24  Vt. 
620;  Wires  v.  Farr,  25  Vt.  41. 

Washington. — See  Bowman  v.  Colfax,  17 
Wash.  344. 

Wisconsin.  —  Hill  v  Kricke,  11  Wis.  442; 
Sprecher  v.  Wakeley,  11  Wis.  440;  Von  Baum- 
bach  v.  Bade,  9  Wis.  559,  76  Am.  Dec.  283; 
Parish  v.  Eager,  15  Wis.  532;  Pleasants  v. 
Rohrer,  17  Wis.  577;  Brown  v.  Parker,  28  Wis. 
28;  Eingartner  v.  Illinois  Steel  Co.,  103  Wis. 
373- 

1.  Title  to  Property.  —  Campbell  v.  Holt,  115 
U.  S.  620;  Piatt  v.  Vattier,  9  Pel.  (U.  S.)  405, 
affirming  I  McLean  (U.  S.)  146;  Caperton  v. 
Martin,  4  W.  Va.  138,  6  Am.  Rep.  270;  Huff- 
man v.  Alderson,  9  W.  Va.  616;  Keller  v.  Mc- 
Huffman,  15  W.  Va.  64;  Hall  v.  Webb,  21  W. 
Va.  318;  McEldowney  v.  Wyatt,  44  W.  Va.  711. 
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See  also  Martin  v.  Martin,  35  Ala.  560,  Cox  v. 
Berry,  13  Ga.  306;  Atty.-Gen.  v.  Revere  Cop- 
per Co.,  152  Mass.  444. 

In  Wisconsin  a  number  of  cases  held  lhat 
such  a  statute  was  unconstitutional  in  so  far 
as  it  affected  vested  titles  to  property,  but 
made  no  mention  of  the  distinction  stated  in 
the  text.  See  Sprecher  v.  Wakeley.  11  Wis. 
432;  Hill  v.  Kricke,  11  Wis.  443;  Knox  v. 
Cleveland,  13  Wis.  246;  Betts  v.  Shotton,  27 
Wis.  667;  Lindsay  v.  Fay,  28  Wis.  177.  In 
later  cases,  the  distinction  has  been  adverted 
to  and  repudiated.  Brown  v.  Parker,  28  Wis. 
21;  Eingartner  v.  Illinois  Steel  Co.,  103  Wis. 
373- 

Extending  Time  for  Redemption  of  Mortgaged 
Lands. —  In  Allen  v.  Allen,  95  Cal.  184,  it  was 
held  that,  after  the  rights  of  the  parties  to  a 
mortgage  had  become  fixed,  the  mortgagee 
being  in  possession  and  his  debt  barred,  but 
the  right  of  redemption  also  barred,  "  no  sub- 
sequent legislation  could  change  the  rights  or 
obligations  of  the  parties  or  extend  the  time 
for  action.  The  right  and  time  to  redeem 
were  fixed  by  the  laws  in  force  at  the  time." 
See  also  Phinney  v.  Phinney,  81  Me.  450,  10 
Am.  St.  Rep.  266;  Heyward  v.  Judd,  4  Minn. 
483- 

Rule  of  Text  Denied.  —  In  Texas  it  has  several 
times  been  held  that  the  provision  of  the  con- 
stitution with  reference  to  a  suspension  of  the 
statute  during  the  period  covered  by  the  war 
was  valid  even  as  to  titles  acquired  by  adverse 
possession  during  the  period  of  suspension 
but  prior  to  the  passage  of  the  constitutional 
provision.  See  Bender  v.  Crawford,  33  Tex. 
745.  7  Am.  Rep.  270;  Moseley  v.  Lee,  37  Tex. 
479;  Bentinck  v.  Fianklin,  38  Tex.  458;  Wood 
v.  Welder,  42  Tex.  396;  Grigsby  v.  Peak,  57 
Tex.  142.  A  somewhat  similar  view  seems  to 
have  been  upheld  in  ATorth  Carolina.  See 
Hinton  v.  Hinton,  Phil.  L.  (6r  N.  Car.)  4I0. 
Compare  Tennessee  Coal,  etc.,  Co.  v.  McDowell. 
100  Tenn.  565. 

2.  Kipp  v.  Johnson,  31  Minn.  360;  Whitney 
v.  Wegler,  54  Minn.  235;  Power  v.  Telford,  60 
Miss.  195.  See  also  Grigsby  v.  Peak,  57  Tex. 
147.  448. 

3.  Appeals.  —  Bond  v.  Santa  Fe  First  Nat. 
Vol  ume  XIX. 


Constitutionality  of  LIMITA  TION  OF  ACTIONS.         Statutes  of  Limitation. 


(3)  In  Criminal  Cases.  — A  law  repealing  an  existing  statute  fixing  the  time 
within  which  a  criminal  prosecution  shall  be  instituted,  or  extending  such 
time,  involves  no  impairment  of  any  constitutional  right,  nor  is  it  a  violation 
of  the  provision  against  ex  post  facto  laws,  and  may  therefore  be  made  to  apply 
to  existing  as  well  as  to  future  cases,  subject  to  the  exception  that  it  cannot 
affect  a  case  in  which,  prior  to  the  passage  of  the  new  law,  the  statutory  bar 
had  attached.1 

(4)  Repeal  of  Saving  Clause  in  Favor  of  Nonresidents,  etc.  —  Where  the 
statute  existing  at  the  time  of  accrual  of  the  cause  of  action  contains  a  saving 
clause  in  favor  of  nonresidents  or  persons  under  disability,  which  is  afterwards 
repealed  or  altered,  the  limitation  fixed  in  the  original  statute  begins  to  run  as 
to  such  excepted  persons  only  from  the  time  of  the  repeal  or  alteration,  unless 
there  is  an  express  provision  to  the  contrary  in  the  repealing  or  altering  act.2 

But  a  Reasonable  Time  for  Suit  Must  Be  Allowed;3  and  if  the  express  provisions  in 
the  repealing  act  operate  as  a  denial  of  such  reasonable  time,  effect  will  not 
be  given  to  them,  but  the  first-mentioned  rule  of  construction  will  be  applied 
in  spite  of  the  provisions  to  the  contrary.4 

A  statute  Creating  a  Saving  Clause  in  favor  of  creditors  whose  debtors  have  been 
residing  out  of  the  state  cannot  apply  to  a  case  where  the  right  of  action  was 
barred  at  the  time  of  the  passage  of  the  statute.5 

The  Repeal  of  a  Proviso  as  to  the  Effect  of  a  Debtor's  Absence  cannot  operate  to  bar  a 
cause  of  action  upon  which  suit  had  been  begun  before  the  repeal  and  in  time 
under  the  statute  as  then  existing.  A  repealing  act  so  operating  is  beyond 
the  power  of  the  legislature.® 

7.  Power  of  Congress  to  Enact.  —  Where  the  suit  is  one  arising  under  the 
Constitution  of  the  United  States  or  under  any  Act  of  Congress  or  treaty, 
Congress  has  power  to  prescribe,  by  statute,  the  period  within  which  suit  shall 
be  brought,  and  such  a  statute  will  control  in  both  the  federal  and  the  stale 
courts. 7  It  has  been  broadly  stated  that  this  power  exists  in  Congress  with 
reference  to  any  suit  of  which  the  United  States  courts  may  take  jurisdiction, 
whether  actually  pending  in  such  courts  or  not.    While  this  is  certainly  true 


Bank,  5  Colo.  83;  Willoughby  v.  George,  5 
Colo.  80;  Lewis  v.  Webb,  3  Me.  326;  Atkinson 
v.  Dunlap,  50  Me.  in;  Woodman  v.  Fulton, 
47  Miss.  682;  Germania  Sav.  Bank  v.  Suspen- 
sion Bridge,  159  N.  Y.  362;  Trim  v.  McPher- 
son,  7  Coldtv.  (Tenn.)  15;  Story  v.  Runkle,  32 
Tex.  398;  Bates  v.  Kimball,  2  D.  Chip. 
(Vt.)  77.  Compare  Sampeyreac  v.  U.  S.,  7  Pet. 
(17.  S.)  222;  Alvord  v.  Little,  16  Fla.  158;  Davis 
v.  Ballard,  1  J.  J.  Marsh.  (Ky.)  563. 

In  Burch  v.  Newbury,  10  N.  Y.  374,  the 
court,  after  a  review  of  the  authorities,  particu- 
larly of  Calder  v.  Bull,  3  Dall.  (U.  S.)  386,  held 
that  such  a  statute  is  not  within  the  inhibition 
against  ex  post  facto  laws  or  laws  impairing  the 
obligation  of  contracts,  but  that  it  violates  the 
provision  of  the  state  constitution  declaring 
that  no  person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law. 

1.  Ex  Post  Facto  Laws.  —  See  the  title  Ex 
Post  Facto  Laws,  vol.  12,  p.  532.  See  also 
Calder  v.  Bull,  3  Dall.  (U.  S.)  386,  discussed 
and  explained  in  Moore  v.  State,  43  N.  J.  L.  203, 
39  Am.  Rep.  558,  and  Burch  v.  Newbury,  10 
N.  Y.  394. 

2.  Repeal  of  Saving  Clause.  —  Lewis  v.  Lewis, 
7  How.  (U.  S.)  776,  citing  Ross  v.  Duval,  13 
Pet.  (U.  S.)  62,  as  conclusive  of  the  question; 
Watson  v.  Higgins,  7  Ark.  475.  In  the  case 
first  cited  McLean,  J.,  dissented,  reviewing  the 
case  of  Ross  v.  Duval,  13  Pet.  (U.  S.)  62  (the 


opinion  in  which  was  written  by  himself),  and 
insisting  that  it  established  a  directly  contrary 
doctrine. 

A  Contrary  Rule  to  that  of  the  text  is  upheld 
in  New  York.  Acker  v.  Acker,  81  N.  Y.  148. 
See  also  Johnson  v.  Albany,  etc.,  R.  Co.,  54 
N.  Y.  416,  13  Am.  Rep.  607.  Compare  Say  re 
v.  Wisner,  8  Wend.  (N.  Y.)  661. 

3.  See  supra,  this  section,  Allowance  of  Rea- 
sonable Time  for  Suit. 

4.  See  Van  Rensselaer  v.  Livingston,  12 
Wend.  (N.  Y.)  491  (statute  changing  rule  as  to 
evidence  of  new  promise);  Osborne  v.  Lind- 
strom,  9  N.  Dak.  I. 

5.  Wright  v.  Oakley,  5  Met.  (Mass.)  400; 
Battles  v.  Fobes,  18  Pick.  (Mass.)  532,  19  Pick. 
(Mass.)  578. 

6.  Pope  v.  Ashley,  13  Ark.  262. 

7.  Power  of  Congress.  —  Mitchell  v.  Clark,  no 
U.  S.  633;  Arnson  v.  Murphy,  109  U.  S.  238; 
Clark  v.  Dick,  1  Dill.  (U.  S.)  15;  State  v.  Gutz- 
vveiler,  49  Mo.  17,  8  Am.  Rep.  119. 

The  same  principle  has  been  upheld  in  re- 
gard to  suits  by  or  against  an  assignee  in 
bankruptcy.  The  limitation  of  the  federal 
statute  governs  whether  the  suit  be  in  a  state 
court  or  elsewhere.  Jenkins  v.  International 
Bank,  106  U.  S.  571;  Jenkins  v.  Lewenthal, 
no  U.  S.  222;  Moon  v.  Stale  Ins.  Co.,  2  Tenn. 
Ch.  380;  Cheek  v.  Anderson,  2  Lea  (Tenn.) 
IQ4. 
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as  to  causes  of  action  arising  under  any  Act  of  Congress  or  treaty,  it  seems 
that  it  is  not  intended  to  mean  that  such  a  power  exists  in  Congress  as  to  suits 
arising  purely  under  state  laws  and  originating  in  a  state  court,  of  which  a  fed- 
eral court  may  acquire  jurisdiction  merely  by  virtue  of  the  diverse  citizenship 
of  the  parties.1 

The  Impairment  of  Contracts  by  Congressional  Acts  is  not  to  be  considered  in  deter- 
mining the  constitutionality  of  statutes  of  limitation  passed  by  Congress,  for 
the  reason  that  the  inhibition  against  the  impairment  of  the  obligation  of  con- 
tracts is  directed,  in  terms,  against  the  states  alone.2 

VII.  Retroactive  Effect  of  Statutes  of  Limitation  —  1.  Usually  Prospec- 
tive Only.  —  While  it  is  undoubtedly  within  the  power  of  the  legislature  to 
pass  statutes  of  limitation  or  to  change  the  periods  of  limitation  previously 
fixed,  and  to  make  such  statutes  or  changes  applicable  to  existing  causes  of 
action,3  yet  such  statutes  are  not  to  be  readily  construed  as  having  a  retro- 
active effect,  but  are  generally  to  be  deemed  as  applying  merely  to  causes  of 
action  arising  subsequent  to  their  enactment ;  the  presumption  is  against  any 
intent  on  the  part  of  the  legislature  to  make  the  statute  retroactive.4 


1.  Milchell  v.  Clark,  no  U.  S.  633. 

2.  See  the  title  Impairment  of  Obligation 
of  Contracts,  vol.  15,  p.  1045.  See  also  Const. 
U.  S.,  art.  1,  §  10. 

3.  Power  of  Legislature.  —  See  supra,  this  title, 
Constitutionality  of  Statutes  of  Limitation  —  Re- 
peal or  Alteration. 

4.  General  Rule  —  Prospective  Only.  —  See 
generally  the  title  Statutes.  As  applying  the 
rule  to  slatutes  of  limitalions,  see  the  follow- 
ing cases: 

United  States.  —  Patterson  v.  Gaines,  6  How. 
(U.  S.)  550;  Murray  v.  Gibson,  15  How.  (U.  S.) 
421;  Sohn  v.  Waterson,  17  Wall.  (U.  S.)  596; 
Wrightman  v.  Boone  County,  88  Fed.  Rep. 
435,  60  U.  S.  App.  100.  See  also  Choteau  v. 
Harvey,  36  Fed.  Rep.  541;  Johnson  U.  S.,  3 
McLean  (U.  S.)  89. 

Arkansas.  —  Moore  v.  McLendon.  10  Ark. 
512;  Calvert  v.  Lowell,  10  Ark.  147;  Duke  v. 
State,  56  Ark.  485;  Fayetteville  Bldg.,  etc., 
Assoc.  v.  Bowlin,  63  Ark.  574.  See  also  Wat- 
son v.  Higgins,  7  Ark.  475 ;  Trapnall  v.  Burton, 
24  Ark.  371. 

California.  —  Benjamin  v.  Eldridge,  50  Cal. 
612. 

Connecticut.  —  Hull  v.  Minor,  2  Root  (Conn.) 
223. 

Georgia. — Tooke  v.  Hardeman,  7  Ga.  20; 
Central  Bank  v.  Solomon,  20  Ga.  408;  Roe  t. 
Tail,  38  Ga.  439. 

Illinois. — Thompson  v.  Alexander,  n  111. 
54;  Corrigan  v.  Reilley,  64  111.  App.  124; 
Hotaling  v.  Huntington,  64  111.  App.  655; 
Robertson  v.  Wheeler,  162  111.  566.  Compare 
Zeigler  v.  Tennerv,  23  111.  App.  133;  Baldwin 
v.  Baldwin,  26  111.  App.  176  (statute  requiring 
new  promise  to  be  in  writing);  Spaulding  v. 
White,  173  111.  127. 

Indiana. — State  v.  Parsons,  147  Ind.  579; 
Winston  v.  McCormick,  1  Ind.  56;  Manchester 
v.  Doddridge,  3  Ind.  360. 

Iowa.  —  Norris  v.  Tripp,  (Iowa  190c)  82  N. 
W.  Rep.  611;  McDonald  v.  Jackson,  55  Iowa 
37;  Cassady  v.  Grimmelman,  10S  Iowa  695 
Compare  Maltby  v.  Cooper,  1  Morr.  (Iowa)  59 

Kentucky.  —  Hedger  v.  Rennaker,  3  Met 
(Ky.)  255;  Ashbrook  v.  Quarles,  15  B.  Mon 
(Ky.)  20.  Compare  Fish  v.  Genett,  (Ky.  1900 
56  S.  W.  Rep.  813. 
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Louisiana .  —  Barrow  v.  Wilson,  39  La.  Ann. 
407;  Whitworth  v.  Ferguson,  18  La.  Ann.  602; 
Saunders  v.  Carroll,  14  La.  Ann.  227  (statute 
relating-  to  new  promise);  Deal  v,  Patterson, 
12  La.  Ann.  728. 

Maine.  —  Deake,  Appellant,  80  Me.  50. 
Compare  Quimby  v.  Buzzell,  16  Me.  470. 

Maryland.  —  Manning  v.  Carruthers,  83 
Md.  1. 

Massachusetts.  —  Wright  v.  Oakley,  5  Met. 
(Mass.)  400;  Battles  v.  Fobes,  18  Pick.  (Mass.) 
532,  19  Pick.  (Mass.)  578;  King  v.  Tirrell,  2 
Gray  (Mass.)  331;  Garfield  v.  Bemis,  2  Allen 
(Mass.)  445;  Call  v.  Hagger,  8  Mass.  430. 

Michigan .  ■ —  McKisson  v.  Davenport,  83 
Mich.  211;  McKenzie  v.  A.  P.  Cook  Co.,  113 
Mich.  452,  holding  that  the  statute  in  force  at 
the  time  when  the  cause  of  action  accrues  gov- 
erns. See  also  Price  v.  Hopkins,  13  Mich.  318; 
Harrison  v.  Metz,  17  Mich.  377. 

Minnesota.  — Cook  v.  Kendall,  13  Minn.  324; 
Stine  v.  Bennett,  13  Minn.  153;  Powers  v.  St. 
Paul,  3O  Minn.  89.  Compare  Duncan  v.  Cobb, 
32  Minn.  460;  Kipp  v.  Johnson,  31  Minn.  360. 
See  also  Bradley  v.  Norris,  63  Minn.  156; 
Backus  7>.  Burke,  63  Minn.  272. 

Mississippi.  —  Davis  v.  Minor,  1  How.  (Miss.) 
183,  28  Am.  Dec.  325;  Newman  v.  Foster, 
(Miss.  1887)  1  So.  Rep.  505;  Drane  v.  Newsom. 
73  Miss.  422;  Carothers  v.  Hurley,  41  Miss.  71; 
Bramlett  v.  Wetlin,  71  Miss.  902;  Boyd  v. 
Barrenger,  23  Miss  270;  Garreti  v.  Beaumont, 
24  Miss.  377;  Moore  v.  Lobbin,  26  Miss.  306. 
Compare  Hughston  v.  Nail,  73  Miss.  2S4; 
Wayne  County  v.  Helton,  (Miss.  1901)  29  So. 
Rep.  820  (constitutional  provision  retroactive). 

Missouri.  —  Paddleford  v.  Dunn,  14  Mo.  517; 
Weber  v.  Manning,  4  Mo.  229. 

New  Hampshire.  —  Hall  v.  Hall,  64  N.  H. 
295.    Compare  Gilman  v.  Cutts,  23  N.  H.  376. 

New  Jersey.  —  Hunt  v.  State,  4S  N.  J.  L.  613. 
But  see  Marsdon  v.  Seabury,  3  N.  J.  L.  275. 

New  York.  —  Sayre  v.  Wisner,  8  Wend.  (N. 
Y.)  663;  Van  Rensselaer  v.  Livingston,  12 
Wend.  (N.  Y.)  490  (statute  requiring  new 
promise  to  be  in  writing  prospective  only); 
People  v.  Columbia  Countv.  10  Wend.  (N.  Y.) 
363;  Goillotel  v.  New  York.  87  N.  Y.  441; 
Lockport  First  Nat.  Bank  v.  Bissell,  (Cr.  Ct.) 
7  N.  Y.  Supp.  53;  Hall  v.  Brennan,  140  N.  Y. 
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2.  Controlling  Effect  of  Language  of  Statute.  —  The  language  of  the  statute 
must  control,  however,  and  if  the  intent  of  the  legislature,  as  gathered  there- 
from, was  clearty  to  make  the  new  statute  appjicable  to  existing  causes  of 
action,  effect  must  be  given  accordingly,'  unless  such  a  construction  would 


409.  But  compare  Acker  v.  Acker,  81  M.  Y. 
143  (set  out  supra,  this  title.  Constitutionality  of 
Statutes  of  Limitation  —  Repeal  of  Saving 
Clause  in  Favor  of  Nonresidents,  etc.);  Brews- 
ter v.  Brewster,  32  Barb.  (N.  Y.)  428. 

North  Carolina.  —  Wilson  v.  Pearson,  102 
N.  Car.  290;  Harrell  v.  Norfolk,  etc.,  R.  Co., 
122  N.  Car.  822;  Dickson  v.  Crawley,  112  N. 
Car.  629;  Nichols  v.  Norfolk,  etc.,  R.  Co.,  120 
N.  Car.  495;  Varner  v.  Johnston,  112  N.  Car. 
570  (repeal  held  not  to  affect  case  tried  at  nisi 
prius  before  repeal).  Compare  Alexander  v. 
Gibbon,  118  N.  Car.  796,  54  Am.  St.  Rep.  757 
(statute  repealing  exceptions  held  to  apply  to 
all  actions  begun  after  its  passage);  Ridley  v. 
Seaboard,  etc.,  R.  Co.,  124  N.  Car.  34;  Cox  v. 
Brown,  6  Jones  L.  (51  N.  Car.)  100. 

Ohio.  —  Ham  v.  Kunzi,  56  Ohio  St.  531 
(statute  removing  disability  of  coverture  not 
retroactive);  Shuman  v.  Drayton,  r4  Ohio  Cir. 
Ct.  328,  8  Ohio  Cir.  Dec.  12. 

Oklahoma.  — Schnell  v.  Jay,  4  Okla.  157. 

Pennsylvania.  —  Eakin  v.  Raub,  12  S.  &  R. 
(Pa.)  330;  Miller  v.  Com.,  5  W.  &  S.  (Pa.)  488; 
Dickerson  v.  Central  R.  Co.,  7  Pa.  Dist.  104. 
See  also  Landes  v.  Norristown,  (Pa.  1888)  13 
Atl.  Rep.  189;  Folkenson  v.  Easton.  116  Pa. 
St.  523.  Compare  Bates  v.  Cullum,  177  Pa.  St. 
633.  55  Am.  St.  Rep.  753  (as  to  the  effect  of 
nonresidence);  Focht  v.  Reading  Stove  Works, 
21  Pa.  Co.  Ct.  524. 

Rhode  Island.  —  Fiske  v.  Briggs,  6  R.  I. 
557- 

South  Carolina. — Slate  v.  Pinckney,  22  S. 
Car.  484;  Lyles  v.  Roach,  30  S.  Car.  291;  Reh- 
koff  v.  Kuhland,  30  S.  Car.  234;  Colvin  v. 
Phillips,  25  S.  Car.  228;  Sample  v.  London, 
etc.,  F.  Ins.  Co.,  46  S.  Car.  491,  57  Am.  St. 
Rep.  701;  Hey  ward  v.  Farmers'  Min.  Co.,  42 
S.  Car.  138,  46  Am.  St.  Rep.  702. 

Tennessee.  —  Girdner  v.  Stephens,  1  Heisk. 
(Tenn.)  280,  2  Am.  Rep.  700;  Mynatt  v.  Hubbs, 
6  Heisk.  (Tenn.)  320;  Stephens  v.  Martin,  85 
Tenn.  278;  Townsend  v.  Bomer,  1  Shannon 
Tenn.  Cas.  207.  See,  however,  Weatherhead 
v.  Bledsoe,  2  Overt.  (Tenn.)  352. 

Texas.  —  De  Cordova  v.  Galveston,  4  Tex. 
470;  Mellinger  v.  Houston,  68  Tex.  37;  Rucker 
v.  Dailey,  66  Tex.  284;  Martin  v.  State,  24  Tex. 
61  (rule  particularly  true  as  to  crimes). 

Utah.  —  Ireland  v.  Mackintosh,  (Utah  1900) 
61  Pac.  Rep.  902. 

Vermont.  —  Richardson  v.  Cook,  37  Vt.  599, 
88  Am.  Dec.  622.  See  also  Wires  v.  Farr,  25 
Vi.  41;  Royce  v.  Hurd,  24  Vt.  620. 

Washington.  —  Baer  v.  Choir,  7  Wash.  631, 
following  Sohn  v.  Waterson,  17  Wall.  (U.  S.) 
596;  Seattle  v.  De  Wolfe,  17  Wash.  349.  See 
also  Packscher  v.  Fuller,  6  Wash.  534;  Moore 
v.  Brownfield,  7  Wash.  23;  Tacoma  Bldg.,etc, 
Assoc.  v.  Clark,  8  Wash.  289.  Compare  Ray- 
mond v.  Morrison,  9  Wash.  156;  McOuesten 
v.  Morrill,  12  Wash.  335;  Bowman  v.  Colfax, 
17  Wash.  344. 

West  Virginia.  —-Hall  v.  Webb,  21  W.  Va. 
323;  Maslin  v.  Hiett,  37  W.  Va.  15;  State  v. 
Mines,  38  W.  Va.  125;  Baer  Sons  Grocer  Co. 


v,  Williams,  43  W.  Va.  323;  Lawyer  v.  Barker, 
45  W.  Va.  468;  Walker  v.  Burgess,  44  W.  Va. 
399  See  also  Fowler  v.  Lewis,  36  W.  Va.  113; 
Casto  v.  Greer,  44  W.  Va.  332. 

Wisconsin.  —  Finney  v.  Ackerman,  21  Wis. 
268. 

The  Term  "Existing  Law,"  as  used  in  the 
Indiana  Act  of  April  7,  1881  (Horner's  Stat. 
Ind.  1896,  £  293),  creating  a  new  statute  of 
limitations  but  providing  that  contracts  "  here- 
tofore executed  may  be  enforced  under  this 
act  within  such  lime  only  as  they  have  to  run 
before  being  barred  under  the  existing  law," 
refers  to  the  law  exisling  at  the  time  when  the 
contract  was  made  and  not  when  suit  is 
brought.  Therefore  a  cause  of  action  the  lim- 
itation upon  which  was  twenty  years  under  the 
law  in  force  when  it  accrued  is  not  barred 
until  that  length  of  time.  McKean  v.  Archer, 
52  Fed.  Rep.  791. 

The  Rule  in  Texas  is  peculiar.  While  hold- 
ing that  the  new  statute  governs,  the  court 
has  adopted  a  rule  lhat "  upon  the  substitution 
of  a  new  term  of  limitation,  the  time  which 
elapsed  under  the  former  law  will  be  counted 
in  the  ratio  that  it  bears  to  the  whole  period, 
and  the  time  of  the  new  law  will  be  computed 
upon  the  basis  of  the  ratio  that  the  unexpired 
time  under  the  old  law  bears  to  the  whole 
time.  That  is  if,  under  the  old  law,  two- 
thirds  of  the  time  had  expired,  then  one-third 
of  the  new  law  would  be  allowed  within  which 
to  sue."  Odum  v.  Garner,  86  Tex.  374,  citing 
Gautier  v.  Franklin,  1  Tex.  732. 

By  Rev.  Stat.  Tex.  (1895),  art.  3377,  it  was 
provided  that  the  new  statute  of  limitations 
did  not  affect  existing  causes  of  action  except 
that  it  should  control  where  the  time  still  re- 
maining for  the  enforcement  of  such  cause  of 
action  under  the  old  statute  was  longer  than 
the  time  allowed  for  such  action  by  the  new 
statute.  See  Voight  v.  Gulf,  etc.,  R.  Co., 
(Tex.  Civ.  App.  1900)  59  S.  W.  Rep.  578.  Com- 
pare Decatur  First  Nat.  Bank  v.  Preston  Nat. 
Bank,  3  Tex.  Civ.  App.  546. 

1.  Intent  of  Legislature  —  United  States.  ■ — 
Sohn  v.  Waterson,  17  Wall.  (U.  S.)  596;  Kosh- 
konong  v.  Button,  104  U.  S.  668;  Wrightman 
v.  Boone  County,  82  Fed.  Rep.  412,  88  Fed. 
Rep.  435,  60  U.  S.  App.  100. 

Alabama.  —  Cox  v.  Davis,  17  Ala.  714,  52 
Am.  Dec.  199. 

Illinois.  — Turney  v.  Saunders,  5  111.  527; 
Storrs  v.  St.  Luke's  Hospital,  180  111.  368, 
affirming  75  111.  App.  152. 

Indiana.  —  Winston  v.  McCormick,  1  Ind. 
56;  Manchester  v.  Doddridge.  3  Ind.  360. 

Kentucky.  —  Fish  v.  Genett,  (Ky.  1900)  56  S. 
W.  Rep.  813;  Pearce  v.  Patton,  7  B.  Mon. 
(Ky.)  162. 

Minnesota.  —  Burk  v.  Western  Land  Assoc., 
40  Minn.  506.  See  also  Duncan  v.  Cobb,  32 
Minn.  460. 

New  Hampshire.  —  Gilman  v.  Cutts,  23  N. 
H.  376. 

New  Jersey.  —  Marsdon  v.  Seabury,  3  N.  J. 
L.  275.' 
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reader  the  statute  unconstitutional. 1 

3.  Effect  of  New  Statute  on  Existing  Causes  of  Action  —  a.  When  New 
Limitation  Begins  to  Run.  —  In  some  cases  where  the  statute  is  clearly 
intended  to  be  applicable  to  existing  causes  of  action  the  courts  will  avoid  an 
unreasonable  operation  of  the  statute  by  holding  that  the  new  limitation 
begins  to  run  only  from  the  time  when  the  statute  takes  effect;  in  other 
words,  pre-existing  causes  of  action  which  are  not  barred  will  be  treated  as  if 
accruing  at  the  time  of  the  enactment  of  the  new  statute.2 

b.  Statute  Made  to  Take  Effect  at  Later  Date.  —  Such  a  statute, 
it  seems,  is  to  be  regarded  as  embracing  causes  of  action  accruing  prior  to  its 
enactment,  the  period  of  time  between  its  enactment  and  the  date  when  it  is 
to  become  effective  being  presumed  to  have  been  intended  by  the  legislature 
for  the  beginning  of  such  actions  as  would  be  barred  by  the  new  statute  upon 
its  taking  effect  and  as  due  notice  that  such  actions  would  be  barred  if  not 
begun  within  that  period.3 

c  Existing  Causes  of  Action  Expressly  Exempted.  —  Where  a  new 
statute  of  limitations  expressly  provides  that  it  shall  not  affect  existing  causes 
of  action,  a  party  whose  cause  of  action  accrued  prior  to  its  enactment  is 
entitled  to  maintain  his  action  at  any  time  w  ithin  the  period  allowed  by  the 
statute  existing  where  such  accrual  occurred.4  But  if  his  cause  of  action  had 
not  accrued  when  the  new  statute  was  enacted,  the  fact  that  the  contract  or 
conditions  which  give  rise  to  his  right  of  action  occurred  prior  to  such  enact- 
ment will  not  entitle  him  to  the  limitation  of  the  older  statute;  the  provisions 
of  the  new  act  will  apply  to  such  a  case,5  except  where  the  new  statute 

2.  Avoiding  Unreasonable  Operation  of  Statute. 

—  Sohn  v.  VVaterson,  17  Wall.  (U.  S.)  596; 
Lewis  v.  Lewis,  7  How.  (U.  S.)  778;  Ross  v. 
Duval,  13  Pet.  (U.  S.)  62;  Schneider  v.  Hu=- 
sey,  2  Idaho  12 ;  Focht  v.  Reading  Stove  Works, 
21  Pa.  Co.  Ct.  524,  approved  and  followed  in 
Bowden  v.  Philadelphia,  etc.,  R.  Co.,  196  Pa. 
St.  562.  See  also  Tacoma  Bldg.,  etc.,  Assoc. 
v.  Clark,  8  Wash.  289;  Huber  v.  Zimmerman, 
8  Okla.  573;  Shelly  v.  Dampman,  1  Pa.  Super. 
Ct.  115. 

The  virlual  effect  of  such  a  construction  is 
to  start  the  statute  anew,  as  of  the  date  of  its 
taking  etfect,  as  to  all  causes  of  action  which 
had  accrued  and  were  not  barred  at  such  dale. 
Huber  v.  Zimmerman,  8  Okla.  573.  See  also 
Henry  v.  Thorpe,  14  Ala.  103.  But  causes  of 
action  barred  when  the  new  statute  took  effect 
are  not  affected.  Fuller,  etc.,  Co.  v.  Johnson, 
8  Okla.  601. 

3.  Act  Made  to  Take  Effect  at  later  Date.  — 
Wrightman  v.  15  jone  County,  &2  Fed.  Rep.  413. 

A  different  rule  was  upheld  by  Cooley,  J.,  in 
Price  v.  Hopkin,  13  Mich.  318,  citing  Piatt  v. 
Vatlier,  1  McLean  (U.  S.)  157.  See  also  Char- 
less  v.  Lamberson,  1  Iowa  442,  63  Am.  Dec. 
457;  Cargill  v.  Po  vv e r,  1  Mich.  3^91  Rice  v. 
Ruddiman,  10  Mich.  125.  The  views  of  Judge 
Cooley  were  upheld  in  Gilbert  v.  Ackerman, 
159  N  Y.  118.  See  generally  supra,  this  title. 
Constitutionality  of  Statutes  of  Limitation  —  Al- 
lowance of  Reasonable  Time  for  Suit. 

4.  Exception  Embraces  Only  Accrued  Causes  of 
Action.  —  Heywood  v.  Farmers'  Min.  Co.,  42 
S.  Car.  138  46  Am.  St.  Rep.  702;  Goillotel  v. 
New  York,  87  N.  Y.  441,  citing  Matter  of 
Peugnet,  67  N.  Y.  444;  Ely  v.  Holton,  15  N. 
Y.  595- 

5.  Garland  v.  Bear  Lake,  etc.,  Water  Works, 
etc.,  Co.,  9  Utah  350;  Jennings  v.  Peay;  51  S. 
Car.  327. 
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New  Mexico. — Stern  v.  Bates,  9  N.  Mex. 
286  (limitation  of  judgments). 

North  Carolina.  —  Cox  v.  Brown,  6  Jones  L. 
(51  N.  Car.)  100;  Alpha  Mills  v.  Watertown 
Steam  Engine  Co.,  it6  N.  Car.  797. 

Pennsylvania.  — -  Landes  v.  Norristown,  (Pa. 
18S8)  13  Atl.  Rep.  189;  Craft  v.  South  Chester, 
(Pa.  1888)  13  Atl.  Rep.  216. 

South  Carolina. — Stoddard  v.  Owings,  42 
S.  Car.  88. 

Utah. — Garland  v.  Bear  Lake,  etc.,  Water 
Works,  etc.,  Co..  o  Utah  350. 

Washington.  —  McAuliff  v.  Parker,  10  Wash. 
141. 

IVesl  Virginia.  — Slate  v.  Mines,  38  W.  Va. 
125;  North  Western  Bank  v.  Hays,  37  VV.  Va. 
475;  State  v.  Brookover,  38  W.  Va.  141  (statute 
expressly  made  retroactive  applied  to  judg- 
ment rendered  in  favor  of  state). 

The  Illinois  statute  of  !^pril  4,  1872,  §  16 
(Starr  &  Curt.  Annot.  Stat.  III.  1896,  c.  83, 
par.  16),  requiring  a  new  promise  to  be  in  writ- 
ing, is  held  to  apply  to  notes  made  before  its 
passage  where  the  new  promise  was  made 
afterwards.  Baldwin  v.  Baldwin,  26  111.  App. 
176.  See  also  infra,  this  title,  New  Promise 
and  Acknowledgmejit —  Necessity  for  Writing. 

There  may  be  cases  in  which  the  statute  is 
wholly  retrospective  and  without  any  applica- 
tion to  cases  arising  in  future.  See  Weather- 
head  v.  Bledsoe,  2  Overt.  (Tenn.)  352. 

An  Acknowledgment  or  New  Promise  made  after 
the  change  in  the  period  of  limitation  renews 
the  debt  for  the  new  period  of  limitation.  See 
Drury  v.  Henderson,  143  111.  315.  See  also 
infra,  this  title,  New  Promise  and  Acknowledg- 
ment—  Effect  of  New  Promise. 

1.  See  Sohn  v.  Waterson,  17  Wall.  (U.  S.) 
596;  King  v.  Tirrell,  2  Gray  (Mass)  331; 
Norris  v.  Tripp,  (Iowa  1900)  82  N.  W.  Rep. 
611. 
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expressly  limits  its  operation  to  contracts  thereafter  executed.1 

d.  Where  No  Limitation  Existed  at  Accrual  of  Cause  of  Action. 
—  Where  no  limitation  existed  when  the  cause  of  action  accrued,  the  new  stat- 
ute will  of  course  control  and  will  apply  to  such  a  cause  of  action;  but  the 
limitation  will  not  begin  to  run,  in  the  absence  of  provision  to  the  contrary, 
until  the  enactment  of  the  statute.3 

4.  Where  New  Statute  Is  Limitation  of  Jurisdiction.  —  Where  the  new  statute 
is  a  limitation  of  jurisdiction  rather  than  a  statute  of  limitations,  it  affects  all 
causes  of  action  alike,  whether  arising  before  or  after  its  passage.3 

VIII.  Operation  of  Statute  on  Particular  Classes  of  Cases  —  1.  Debts 
Secured  by  Liens  —  a.  Bar  of  Principal  Obligation  —  (i)  In  General. — 
Since  statutes  of  limitation,  except  in  special  cases,  bar  the  remedy  merely 
and  do  not  destroy  the  right,  it  is  a  generally  accepted  principle  that  where 
the  security  for  a  debt  is  a  lien  on  property,  real  or  personal,  the  fact  that  the 
right  of  action  on  the  principal  obligation  is  barred  does  not  impair  the  remedy 
at  law  or  in  equity  to  enforce  the  lien  to  which  a  different  limitation  may  be 
applicable.  By  analogy  to  the  rule  that  where  a  plaintiff  has  two  remedies 
for  the  same  right,  the  bar  of  one  does  not  affect  his  right  to  exercise  the 
other,  a  creditor  may  enforce  his  lien  upon  the  security  although  the  virtual 
effect  may  be  that  he  will  enforce  payment  of  a  barred  obligation.4 

(2)  Where  Statute  Fixes  No  Limitation.  —  Where  no  limitation  of  time 
within  which  such  liens  shall  be  enforced  is  fixed  by  the  statute,  the  principle 
that  the  security  is  a  mere  incident  to  the  debt  cannot  make  the  limitation 
applicable  to  the  principal  obligation  controlling  as  to  the  security,  but  the 
right  of  action  to  enforce  the  security  will  be  regarded  as  one  for  which  no 
limitation  has  been  provided,  and  therefore  as  governed  only  by  the  presump- 
tion of  payment  or  the  rule  of  adverse  possession.5 

b.  Bar  of  Security  —  Affirmative  Relief  to  Debtor  — (i)  Suit  to 
Cancel  Barred  Mortgage.  —  Although  the  mortgage  or  trust  deed  and  the  debt 
secured  by  it  may  be  barred,  it  cannot  be  annulled  or  canceled  in  equity  on 
that  ground  as  being  a  cloud  on  the  title  except  upon  condition  that  the  party 

1.  New  Statute  Expressly  Limited  to  Contracts  closure  of  Mortgages,  vol.  13,  pp.  784- 
"  Hereafter  Executed."  —  See  Bradlev  v.  Spain,  7  798. 

Ind.  App.  694,  decided  under  the  Act  of  April  5.  Where  No  Limitation  as  to  Lien  Fixed. — 

7,  1881,  set  out  supra,  p.  174,  note  4,  General  See  Bush  v.  Cooper,  26  Miss.  611,  59  Am. 

Rule — Prospective  Only.  Dec.  270;  Capehart  v.  Deltrick,  gi  N.  Car. 

The  provision  in  the  Illinois  Act  of  April  4,  344;  Lay  v.  Muller,  93  N.  Car.  227;  Overman 

1872,  §  24  (Starr  &  Curt.  Annot.  Stat.  111.  1896  v.  Jackson,  104  N.  Car.  4.    See  also  Taylor  v. 

c.  83,  par.  24),  that  "  ihis  section  "  shall  not  be  Hunt,  118  N.  Car.  168. 

construed  so  as  lo  affeel  any  rights  or  liabilities  Debt  Secured  by  Pledge  of  Collateral.  —  In  Co- 
existing before  its  passage,  means  "this  chap-  izens  Bank  v.  Hyams,  42  La.  Ann.  729,  it  was 
ter."  Dickson  l:  Chicago,  etc.,  R.  Co.,  77  HI.  held  that  the  stalute  would  not  run  against  a 
331;  Hyman  v.  Bayne,  83  111.  256;  McMillan  debt  procured  by  pledge  so  long  as  the  crediior 
v.  McCotmick,  117  III.  79;  Von  Campe  v.  Chi-  retained  the  pledge.  Citing  Marcade  7,  205; 
rigo,  140  111.  3O1.  Troplong,  Presc,  65,  75,  254;  Case  v.  Citizens' 

2.  Hyman  v.  Bayne,  83  111.  256;  Gridley  v.  Bank,  100  U.  S.  450;  Citizens'  Bank  v.  John- 
Barnes,  103  111.  211;  State  v.  Clark,  7  Ind.  468;  son,  21  La.  Ann.  128;  Police  Jury  v.  Duralde, 
Webster  v.  American  Bible  Soc,  50  Ohio  St.  22  La.  Ann.  I07;  Citizens'  Bank  v.  Knapp,  22 
1;  De  Cordova  v.  Galveston,  4  Tex.  470.  See  La.  Ann.  117;  Citizens'  Bank  v.  St.  Amans, 
also  Choteau  v.  Harvey,  36  Fed.  Rep.  541;  23  La.  Ann.  293 ;  and  Conger  v.  New  Orleans,  32 
Greeley  v.  Cascade  County,  22  Mont.  580;  Von  La.  Ann.  1253. 

Campe  v.  Chicago,  140  111.  361.  reversing  40  III.  "  The  holder  of  a  note  with  whom  collat- 

App.  542;  Schifferstein  v.  Allison,  123  111.  662.  erals  have  been  deposited  has,  while  the  stat- 

3.  Spaulding  v.  White,  173  III.  127.  ute  is  running,  two  remedies;  one  against  the 

4.  Lar  of  Debt. — Spears  v.  Hartly,  3  Esp.  maker  by  suit,  the  other  against  the  collat- 
81;  Higgins  v.  Scott,  2  B.  &  Ad.  413,2212.  erals.  If  he  loses  the  first  by  lapse  of  time, 
C.  L.  113;  Quantock  v.  England,  5  Burr.  2628;  he  still  has  the  second.  He  may  not  sue  the 
Bush  v.  Cooper,  26  Miss.  611,  50  Am.  Dec.  maker,  but  he  may  exhaust  the  securities  he 
270.  See  also  supra,  this  title.  The  Statutes  holds  in  pledge;  for  the  statute  operates  not 
of  Limitation  —  Operation  and  Effect —  Where  upon  his  debt,  but  upon  his  right  of  action." 
Plaintiff^  Has  Several  Remedies.  And  see  the  Hartranft's  Estate,  153  Pa.  St.  530,  34  Am.  St. 
exhaustive  treatment  under  the  title  Fore-  Rep.  717. 
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complaining  pay  the  principal  and  interest  due.1  The  mortgage,  by  its  terms, 
is  intended  to  remain  *in  force  until  the  debt  is  paid,  and  the  fact  that  the 
creditor's  remedy  thereon  is  barred  by  the  statute  does  not  discharge  the  debt 
or  constitute  a  payment  of  it.2 

(2)  Suit  to  Recover  Collateral  Pledged.  —  For  similar  reasons,  a  debtor 
who  has  deposited  collateral  to  secure  his  note  cannot,  on  the  ground  that  the 
debt  is  barred,  recover  such  collateral  without  paying  the  debt.3 

(3)  Suit  to  Enjoin  Sale  under  Barred  Trust  Deed.  —  The  maker  of  a  trust 
deed  or  mortgage  with  a  power  of  sale  cannot  enjoin  a  sale  thereunder  on  the 
ground  that  the  debt  is  barred  by  the  statute  of  limitations;  and  this  is  held 
to  be  true  even  in  those  states  where  the  general  rule  is  that  the  bar  of  the 
debt  bars  the  right  to  institute  suit  to  foreclose.4 

(4)  Suit  to  Set  Aside  Sale  under  Barred  Trust  Deed.  —  For  similar  reasons, 
where  the  trustee  or  mortgagee  has  sold  the  mortgaged  property  under  an 
express  power  of  sale  contained  in  the  mortgage  or  trust  deed,  the  sale  cannot 
be  set  aside  on  the  ground  that  the  debt  and  the  instrument  securing  it  were 
barred  at  the  time  of  the  sale.5 

c.  Attorney's  Lien  on  Mortgage.  —  The  lien  of  an  attorney  on  a 
mortgage  given  to  him  for  collection  continues  until  the  proceeds  of  the 
mortgage  are  collected,  and  he  may  enforce  it  as  against  the  proceeds  of 
the  mortgage  even  though  before  collection  the  debt  due  to  him  from  his  client 
has  become  barred.0 

d.  Effect  of  Bar  of  Security  on  Principal  Debt.  —  The  converse 
of  the  rule  that  a  bar  of  the  principal  obligation  does  not  bar  a  foreclosure  of 
the  security  is  likewise  true.  The  security  being  a  mere  incident,  its  infirmi- 
ties, whether  statutory  or  otherwise,  and  whether  affecting  the  remedy  or  the 
right,  cannot  affect  the  principal  obligation.7 

c.  Effect  of  Bar  of  Principal  and  Security  on  Other  Reme- 
dies.—  The  bar  by  the  statute  of  limitations  of  both  principal  and  security 
does  not  affect  other  remedies  which  a  mortgagee  may  have  out  of  court  or  by 
way  of  defense  to  a  proceeding  by  the  mortgagor.**  Equity  will  not  permit 
the  mortgagor  to  recover  the  mortgaged  premises  except  upon  condition  that 
he  first  do  equity  by  paying  the  debt  and  interest.9 

2.  Principal  and  Surety.  —  Ordinarily,  where  the  debt  is  barred  as  to  the 

1.  Cancellation  of  Security.  —  Gage  v.  River-  on  his  debt  is  barred.    Hudson  v.  Wilkinson, 

side  Trust  Co.,  86  Fed.  Rep.  984;  Booth  v.  61  Tex.  607. 

Hoskins,  75  C:il.  271.     See   also   Smith  v.  4.  Enjoining  Sale. —  Grant  v.   Burr,  54  Cal. 

Smith,  123  N.  Car.  229.  298;  Goldfrank  v.  Young.  64  Tex.  432.  See 

"  The  right  to  redeem  and  the  right  to  fore-  also  Moline  Plow  Co.  v.  Webb,  141  U.  S.  616; 

close  are  reciprocal,  and    when    the  one  is  Tombler  v.  Palestine  Ice  Co.,  17  Tex.  Civ. 

barred  the  other  is  barred."    Green  v.  Capps,  App.  596;  Fievel  v.  Zuber,  67  Tex.  275;  Gold- 

142  111.  286,  holding  that  a  defendant  cannot,  frank  v.  Young,  64  Tex.  432.     Compare  Gard 

therefore,  by  way  of  cross  bill,  have  the  deed  ner  v.  Terry,  99  Mo.  523. 

under  which  a  plaintiff  claims,  and  which  is  5.  Setting  Aside  Sale. —  Moline  Plow  Co.  v. 

absolute  on  its  face,  declared  a  mortgage  and  Webb,  141  U.  S.  616;  Fievel  v.  Zuber,  67  Tex. 

then  canceled  on  the  ground  that,  as  a  mort-  278.    See  also  Russell  v.  H.  C.  Akeley  Lum- 

gage,  it  is  barred.    See  also  Locke  7).  Cald-  ber  Co.,  45  Minn.  376. 

well,  91  111.  417.    And  see  the  title  Mort-  6.  Maxwell  v.  Cottle.  72  Hun  (N.  Y.)  529. 

gages.  7.  Bar  of  Security  Does  Not  Bar  Debt.  —  Brown 

2.  Hayes  v.  Frey,  54  Wis.  503.  See  also  v.  Rockhold,  49  Iowa  282;  Kimball  v.  Bryan, 
infra,  this  section,  Suit  to  Enjoin  Sale  under  56  Iowa  632  (mechanic's  lien  barred,  debt  not 
Barred  Trust  Deed.  affected  thereby);  Fraser  v.  Bean,  96  N.  Car. 

3.  Recovery  of  Collaterals.  —  Hartranft's  327.  See  also  Kelly  v.  Leachman,  (Idaho 
Estate,  153  Pa.  St.  530,  34  Am.  St.  Rep.  717,  1893)  33  Pac.  Rep.  44;  Falwell  v.  Hening,  78 
approved  in  Caven  v.   Harsh,  186  Pa.  St.  132,  Tex.  278;  Fisk  v.  Jenewein,  75  Wis.  254. 

42  W.  N.  C.  (Pa.)  321.    See  also  Slaymaker  v.  8.  Fievel  v.  Zuber,  67  Tex.  279:  McKeen  v. 

Wilson.  1  P.  &  W.  (Pa.)  216.  James,  (Tex.  Civ.  App.  1S93)  23  S.  W.  Rep. 

A  pledgee  is  entitled  to  the  possession  of  464. 

his  pledge  until  his  debt  is  paid,  and  may  main-  9.  Rodriguez  v.  Haynes,  76  Tex.  225;  Mc- 

tain  a  suit  against  a  third  party  for  the  con-  Keen   z/«  James,  (Tex.  Civ.  App.  1893)  23  S. 

version  of  it,  even  though  the  tight  of  action  W.  Rep.  464. 
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principal  obligor  it  is  equally  barred  as  to  his  surety.1  But  the  fac'  that  it  is 
barred  as  against  a  surety  or  other  party  to  it  does  not  necessarily  bar  it  as 
against  the  principal  when,  by  reason  of  a  new  promise  or  of  some  exception 
recognized  by  statute,  the  limitation  has  not  run  against  him.2 

3.  Witnessed  Notes.  —  By  an  early  statute  in  Massachusetts,  which  has  been 
enacted  and  preserved  in  several  other  states,  there  was  an  exception  from  the 
operation  of  the  general  statute  of  limitations  in  favor  of  any  note  in  writing 
made  and  signed  by  any  person  and  attested  by  one  or  more  witnesses.3 

To  What  Notes  Statute  Applies.  —  The  broad  language  of  the  statute  embraces 
"  any  note,"  although  it  is  not  negotiable  4  and  although  it  is  payable  in 
specific  articles  and  not  in  money.5 

Sufficiency  of  Attestation.  —  The  attestation  need  not  have  been  made  at  the 
time  when  the  note  was  signed ;  if  procured  long  thereafter,  it  will  have  the 
effect  of  bringing  the  note  within  the  saving  of  the  exception.0  No  words  of 
attestation  are  necessary,  nor  is  it  necessary  that  there  be  anything  on  the 
face  of  the  note  indicating  the  object  and.  purpose  of  the  witness's  signature, 
if  in  fact  he  signed  as  an  attesting  witness.7  It  must  be  shown,  however,  that 
the  witness  actually  signed  as  such  and  at  the  request  of  the  maker  or  with  his 
assent.8 

Does  Not  Apply  to  Subsequent  Purchasers.  —  The  exception  in  favor  of  attested 
notes  was  originally  confined  to  cases  in  which  they  were  sued  on  by  the  orig- 
inal promisee  or  his  legal  representative,9  and  such  a  note  when  sued  on  by  an 
indorsee  was  governed  by  the  same  limitation  as  an  unattested  note.10  In 


1.  Principal  and  Surety.  —  Auchampaugh  v. 
Schmidt,  70  Iowa  642,  59  Am.  Rep.  459. 

2.  Ratcliff  v.  Lennig,  30  Ind.  289;  Kaufman 
v.  Wolf,  77  Tex.  250;  Miller  v.  Sullivan,  89 
Tex.  480;  Acers  v.  Acers,  22  Tex.  Civ.  App. 
584;  Wofford  v.  Unger,  55  Tex.  480.  See  also 
in  fra,  l his  title,  By  and  Against  Whom  Statute 
May  Be  Pleaded. 

3.  Attested  Notes.  —  Stat.  Mass.  1786,  c.  2, 
§  5;  Pub.  Stat.  Mass.  (1882),  c.  197,  §  6;  Rev. 
Stat.  Me.  (1883).  c.  81,  §  86. 

4.  Embraces  Non-negotiable  Notes.  —  Sibley  v. 
Phelps.  6  Cush.  (Mass.)  172;  Grinnell  v.  Bax- 
ter, 17  Pick.  (Mass.)  386;  Commonwealth  Ins. 
Co.  v.  Whitney,  1  Met.  (Mass.)  21. 

A  Note  Payable  to  the  Estate  of  a  Named  Party, 
or  order,  is  not  payable  to  an  uncertain  payee 
and  is  not  thereby  robbed  of  its  character  as  a 
promissory  note.  Such  a  note,  when  attested 
by  a  witness,  is  governed  by  the  twenty-year 
statute.    Shaw  v.  Smith,  150  Mass.  166. 

Note  Fixing  Indefinite  Time  for  Payment.  —  A 
memorandum  in  writing  by  which  the  maker 
agrees  to  pay  a  note  "  in  any  time  within  six 
years  from  this  date,"  though  duly  aitested, 
is  not  within  the  statute,  not  being  a  "  promis- 
sory note."  Young  v.  Wesion,  39  Me.  492. 
See  also  Chapman  v.  Wi^ht,  79  Me.  595. 

Conditional  Promise  —  Not  Promissory  Note.  — 
See  Moore  v.  Edwards,  167  Mass.  74. 

5.  Notes  Payable  in  Specific  Articles.  —  Meed 
v.  Ellis,  Brayt.  (Vt.)  203;  Bragg  v.  Fletcher, 
20  Vc.  35  r. 

The  contrary  is  held  under  the  Maine  stat- 
ute. Gilman  v.  Wells,  7  Me.  25;  Dennett  v. 
Goodwin,  32  Me.  44.  In  this  latter  case  ihe 
note  was  payable  in  one  year  in  money,  or  on 
demand  if  called  for  in  blacksmith's  work,  and 
it  was  held  not  to  be  within  the  exception  in 
favor  of  witnessed  notes. 

Note  Given  by  Infant.  —  The  statute  in  ques- 


tion applies  to  a  note  given  by  an  infant  which 
is  valid  as  between  the  parties  thereto.  The 
attestation  neither  adds  to  nor  detracts  from 
the  validity  of  the  note,  but  merely  affects 
the  remedy  thereon.  Earle  v.  Reed,  10  Met. 
(Mass.)  387. 

6.  Time  of  Attestation.  —  Boody  v.  Lunt,  19 
Me.  72.  Compare  Smith  v.  Dunham,  S  Pick. 
(Mass.)  246,  set  out  in  the  second  note  infra. 

7.  Words  of  Attestation  Unnecessary.  —  Faulk- 
ner v.  Jones,  16  Mass.  290.  See  also  Doe  v. 
Pearce,  6  Taunt.  402,  1  E.  C.  L  427. 

8.  Witness  Must  Have  Signed  as  Such  at  Maker's 
Request.  —  Ministerial,  etc.,  Fund  v.  Rovvell,  49 
Me.  330;  Walker  v.  Warfield,  6  Met.  (Mass.) 
466.  Compare  Farnsworth  v.  Rowe,  33  Me. 
263. 

A  person  who  sees  the  maker  of  a  note  sign 
it  has  no  right,  at  another  time,  to  subscribe 
his  name  as  witness  to  the  note  without  the 
consent  or  knowledge  of  the  maker;  and  there- 
fore his  placing  his  name  there  subsequently 
as  a  witness  will  not  bring  the  note  within  the 
exception  to  the  statute.  Smith  v.  Dunham, 
8  Pick,  (Mass.)  246,  distinguishing  Homer  v. 
Wallis,  11  Mass.  309,  6  Am.  Dec.  169,  and 
Park  v.  Mears,  2  B.  &  P.  217.  See  also  Brown 
i/.Cousens,  51  Me.  301. 

Must  Attest  as  to  All  Makers.  —  Lapham  v. 
Briggs,  27  Vt.  26. 

9.  To  Whom  Exception  Available.  ■ —  Frye  v. 
Barker,  4  Pick.  (Mass.)  382;  Kinsman  v. 
Wright,  4  Met.  (Mass.)  219. 

The  rule  of  the  text  is  true  although  the 
maker  made  the  note  payable  to  his  own  order, 
indorsed  it  in  hlank,  and  delivered  it  to  the 
plaintiff,  all  in  the  presence  of  an  attesting 
witness.  Houghton  v.  Mann,  13  Mel.  (Mass.) 
130. 

10.  Frye  v.  Barker,  4  Pick.  (Mass.)  382; 
Houghton  v.  Mann,  13  Met.  (Mass.)  130. 
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Maine  the  statute  has  been  amended  so  as  to  make  the  effect  of  the  attesta- 
tion the  same  whether  the  suit  is  by  the  original  holder  or  a  subsequent  pur- 
chaser.1 But  even  under  the  original  statutes,  it  seems  that  an  indorsee 
might  take  advantage  of  the  exception  where  he  sued  in  the  name  of  the  orig- 
inal payee,  for  his  own  use,2  provided  the  original  payee  assented  thereto.3 

Effect  of  New  Promise  Not  Attested.  —  It  seems  that  a  partial  payment,  acknowl- 
edgment, or  new  promise  as  to  a  witnessed  note  need  not  be  attested,  but  will, 
without  attestation,  operate  to  renew  the  note  for  the  entire  period  allowed 
for  suit  on  such  notes.4 

4.  Dower.  —  In  some  jurisdictions  statutes  of  limitation  are  considered  as 
inapplicable  to  the  widow's  claim  of  dower.5  But  in  others  the  claim  may  be 
barred  by  failure  to  institute  proceedings  for  assignment  of  dower  within  the 
prescribed  statutory  period.6 


1.  Stanley  v.  Kempton,  30  Me.  118. 

In  Quimby  v.  Buzzell,  16  Me.  470,  it  was 
held  1  h at  the  Act  of  1838  giving  to  an  indorsee 
of  an  attested  note  the  same  period  as  was 
allowed  to  the  original  payee  for  suit  applied 
to  a  note  held  by  an  indorsee  when  the  act 
was  passed. 

2.  Suit  in  Name  of  Payee  for  Use  of  Indorsee.  — 
Hodges  v.  Holland,  19  Pick.  (Mass.)  43;  Kins- 
man v,  Wright,  4  Met.  (Mass.)  219;  Rockwood 
v.  Brawn,  1  Gray  (Mass.)  261;  Sigourney  v. 
Severy,  4  Cush.  (Mass.)  176;  Drury  v.  Van- 
nevar,  5  Cush.  (Mass.)  442. 

A  debtor  gave  to  his  creditor  a  note,  duly 
attested,  payable  to  a  bank,  which  the  creditor 
accepted  in  full  satisfaction  of  the  debt.  He 
afterwards  sold  it  to  a  third  party,  who,  fifteen 
years  later,  and  after  the  maker's  death, 
brought  suit  thereon  in  the  name  of  the  bank, 
with  its  consent,  for  his  own  use.  It  was  held 
that  thj  exception  to  the  statute  did  not  apply 
and  that  the  suit  tvas  barred.  Village  Bank  v. 
Arnold,  4  Met.  (Mass.)  587. 

Transfer  in  Bankruptcy  Proceedings.  —  A  wit- 
nessed note  in  the  hands  of  the  original 
payee's  assignee  in  bankruptcy  or  in  the  hands 
of  such  assignee's  indorsee  remains  within  the 
exception  of  the  statute  just  as  if  there  had 
been  no  transfer.  Pitts  v.  Holmes,  10  Cush. 
(Mass.)  92;  Drury  v.  Vannevar,  5  Cush.  (Mass.) 
442. 

3.  Original  Payee  Must  Assent  to  Such  Suit.  — 

"  It  has  been  determined  in  the  case  of  Mosher 
v.  Allen,  16  Mass.  451,  that  such  a  suit  [by  an 
indorsee]  cannot  be  maintained  against  the 
will  of  ths  payee."  Hodges  v.  Holland,  19 
Pick.  (Mass.)  44,  holding,  however,  thai  the 
assent  of  the  original  payee  will  be  presumed 
unless  it  is  pleaded  or  p-oved  that  the  action 
is  carried  on  against  the  will  of  such  payee. 
See  also  Sigourn;y  v.  Severy,  4  Cush.  (Mass.) 
176. 

4.  New  Promise.  —  Lincoln  Academy  v.  New- 
hall,  38  Me.  179;  Estes  v.  Blake,  30  Me.  164 
(part  payment).  See  also  Warren  Academy  v. 
Starrelt,  15  Me.  443.  Compare  Gray  v.  Bow- 
den,  23  Pick.  (Mass.)  282. 

Attested  Indorsement  on  Mortgage  —  Unattested 
Note.  —  Grinnell  v.  Baxter,  17  Pick.  (Mass.)  3S6. 

5.  Dower.  —  See  in  addition  to  the  title 
Dower,  vol.  10,  p.  205,  Bordly  v.  Clayton,  5 
Harr.  (Del.)  154:  Guthrie  v.  Owen,  10  Yerg. 
(Tenn.)  340.  See  also  Downs  v.  Allen,  10  Lea 
(Tenn.)  652;  Carmichael  v.  Carmichael,  5 
Humph.  (Tenn.)  98. 
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The  limitation  of  three  years  contained  in 
the  Alabama  Code  does  not  apply  except  when 
the  husband  has  aliened  the  land  in  his  life- 
time.   Elyton  Land  Co.  v.  Denny,  96  Ala. 

33°- 

Under  the  Indiana  Dower  Act  of  1843,  §  112, 
the  statute  of  twenty  years  runs  against  the 
widow,  but  only  upon  her  coming  of  age. 
See  Harding  v.  Third  Presb.  Church,  20 
Ind.  71. 

The  Iowa  Revision  of  i860,  §  2428,  required 
proceedings  in  the  County  Court  for  admeas- 
urement of  dower  to  be  brought  within  ten 
years.  But  in  Starry  v.  Starry,  21  Iowa  254, 
it  was  held  that  this  did  not  deprive  a  court  of 
equity  of  the  power  to  assign  dower  after  the 
expiration  of  such  period. 

6.  See  the  title  Dower,  vol.  10,  p.  205.  See 
also,  as  holding  that  actions  for  dower  are 
within  the  operation  of  general  statutes  of  lim- 
itation, Cholteau  r'.  Harvey,  36  Fed.  Rep.  541 
(decided  under  the  Missouri  statute);  Webb  v. 
Smith,  40  Ark.  17;  McWhister  v.  Roberts,  40 
Ark.  283;  Slowe  v.  Steele,  114  III.  382;  Barr  v. 
Vanalstine,  120  Ind.  590;  Phares  v.  Walters, 
6  Iowa  106;  Anderson  v.  Sterritt,  79  Ky.  499; 
Williams  v.  Williams,  89  Ky.  381;  Morris  v. 
Roseberry,  46  W.  Va.  24  (ten-year  limita- 
tion). 

Husband's  Fraud.  —  The  widow's  right  of 
action  to  tecover  dower  is  not  saved  from  the 
bar  of  the  statute  by  the  fact  that  her  husband 
fraudulently  concealed  from  her  his  ownership 
of  the  land.  Farris  v.  Coleman,  103  Mo. 
352. 

In  Mississippi  the  rule  prior  to  the  abolition 
of  dower  was  that  a  petition  for  the  assign- 
ment of  dower  was  barred  by  the  same  lapse 
of  time  as  would  bar  an  action  of  ejectment. 
Moody  v.  Harper,  38  Miss.  599;  Torrey  v. 
Minor,  Smed.  &  M.  Ch.  (Miss.)  489.  But  as 
the  widow  was  entitled  to  remain  upon 
the  land  upon  which  her  husband's  dwelling 
house  stood,  until  her  dower  was  assigned  to 
her,  the  statute  would  pot  run  against  her 
right  to  dower  in  such  land  so  long  as  she  re- 
mained in  possession.  Westbrook  v.  Hawkins, 
59  Miss.  500. 

In  Maine,  by  Rev.  Stat.  18S3,  c.  103,  §  16.  it 
is  provided  that  the  widow  shall  demand  of  the 
tenant  her  dower,  "  and  shall  not  commence 
her  action  for  dower  before  one  month,  nor 
after  one  year,  from  the  time  of  demand ;  but 
she  may  make  a  new  demand  and  commence 
an  action  thereon,  if  an  action  is  not  brought 
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5.  Set-off,  Counterclaim,  etc.  —  a.  General  Rule.  —  The  statute  of  limita- 
tions operates  upon  a  claim  which  is  set  up  by  way  of  set-off  or  counterclaim 
in  the  same  way  and  to  the  same  extent  as  if  such  claim  were  made  the  basis 
of  a  separate  and  distinct  action,1  with  the  exception,  to  be  noted  later,  that 


within  one  year  after  the  first  demand." 
Under  this  statute  her  right  of  action  for  dower 
is  not  barred  until  the  lapse  of  twenty  years 
and  one  month  after  her  demand.  Chase  v. 
Alley,  82  Me.  234. 

Continuous  Possession.  —  The  Kentucky  statute 
does  not  run  where  the  widow  has  been  con- 
tinuously in  possession  of  the  land  owned  by 
her  husband  at  his  death.  O'Bryan  v.  Lang- 
ley,  (Kv.  1900)  59  S.  W.  Rep.  523. 

The  Fact  that  Dower  Has  Not  Been  Assigned  Is 
Available  to  the  Widow  Only. —  It  cannot  toll 
the  statute  as  to  liens  of  the  deceased  husband 
where  neither  the  widow  nor  any  one  claiming 
under  her  is  in  possession  of  the  land.  Agan 
v.  Shannon,  103  Mo.  661. 

1.  Set-off  —  Counterclaim  —  General  Rule  — 
England.  —  Cranch  v.  Kirkman,  Peake  N.  P. 
(ed.  1795)  121;  Chappie  v.  Durston,  1  Cromp. 
&  J.  r. 

California.  —  Belleau  v.  Thompson,  33  Cal. 
495;  Lyon  v.  Petty,  65  Cal.  322. 

Connecticut.  —  Gorham  v.  Bulkley,  49  Conn. 
91. 

Georgia.  — Morrow  v.  Hanson,  9  Ga.  398,  54 
Am.  Dec.  346;  Lee  v.  Lee,  31  Ga.  26,  76 
Am.  Dec.  681;  Finny  z\  Brumbey,  64  Ga. 
510. 

Kentucky.  —  Williams  v.  Gilchrist,  3  Bibb 
(Ky.)  49;  Gilchrist  v.  Williams,  3  A.  K.  Marsh. 
(Ky.)  235. 

Louisiana.  —  Riddle  v.  Kreinbiehl,  12  La. 
Ann.  297. 

Maine. — Nason  v.  McCulloch,  31  Me. 
158. 

Maryland.  —  Watkins  v.  Harwood,  2  Gill  & 
J.  (Md.)  307. 

Massachusetts. — Tyler  v.  Boyce,  135  Mass. 
558. 

Mississippi.  —  McLeod  v.  Gray,  (Miss.  1888) 
4  So.  Rep.  544. 

New  Jersey.  —  Nolin  v.  Blackwell,  31  N.  J. 
L.  170,  86  Am.  Dec.  206. 

New  York.  —  Thompson  v.  Sickles,  46  Barb. 
(N.  Y.)  49- 

North  Carolina.  —  Brumble  v.  Brown,  71  N. 
Car.  513. 

Pennsylvania.  —  Crist  v.  Garner,  2  P.  &  W. 
(Pa.)  251;  Jacks  v.  Moore,  1  Yeates  (Pa.)  391 ; 
Hinkley  v.  Walters,  8  Watts  (Pa.)  260;  Taylor 
v.  Gould,  57  Pa.  St.  152:  Gilmore  v.  Reed,  76 
Pa.  St.  462. 

South  Carolina.  —  Madden  v.  Madden,  2 
Mill  (S.  Car.)  350;  Turnbull  v  Strohecker,  4 
McCord  L.  (S.  Car.)  210. 

Texas.  —  Campbell  0.  Park,  11  Tex.  Civ. 
App.  455  (barred  account  cannot  be  set  off  on 
note  between  same  patties);  Walker  v.  Fear- 
hake.  22  Tex.  Civ.  App.  6t. 

Vermont.  —  Parker  v.  National  L.  Ins.  Co., 
61  Vt.  65. 

Virginia.  —  Trimyer  v.  Pollard,  5  Gratt. 
(Va.l  460. 

In  Ruggles  v.  Keeler,  3  Johns.  (N.  Y.)  263, 
3  Am.  Dec.  482,  the  court,  by  implication, 
upheld  the  rule  of  the  text,  although  in  that 
case  ii  was  held  that  the  statutory  period  re- 


lied upon  as  barring  the  counterclaim  had  not 
elapsed. 

An  attempt  bya  plaintiff  lo  have  a  judgment 
obtained  by  him  set  off  against  a  judgment  in 
favor  of  the  defendant  and  against  himself  is 
"  an  action  upon  a  judgment  "  wiihin  the 
meaning  of  the  New  York  statute  (Code  Civ. 
Pro.  N.  Y.,  §  1913).  Dieffenbach  v.  Roch,  112 
N.  Y.  621,  16  Civ.  Pro.  (N.  Y.)  172. 

The  Rule  of  the  Text  Is  Not  Universal.  —  Thus 
in  Indiana  it  has  been  said:  "A  set-off  is  not 
barred  by  the  statute  of  limitations.  Under 
our  law  there  is  no  bar,  although  the  full  stat- 
utory period  had  elapsed  at  the  time  the  debt 
sued  on  accrued."  Warring  v.  Hill,  89  Ind. 
497,  citing  Fox  v.  Barker,  14  Ind.  309;  Livin- 
good  v.  Livingood,  6  Blackf.  (Ind.)  268,  and 
Armstrong  v.  Cffisar,  72  Ind.  280.  See  also 
Eve  v.  Louis,  91  Ind.  457;  Peden  v.  Cavins, 
134  Ind.  494,  39  Am.  St.  Rep.  276;  Robinson 
v.  Glass,  94  Ind.  216;  Maders  v.  Lawrence,  49 
Hun  (N.  Y.)  360;  Rogers  v.  Murdock,  45  Hun 
(N.  Y.)  30  (holding  that  although  a  debt  due 
by  a  legatee  to  the  estate  is  barred,  the  ex- 
ecutor may  deduct  the  amount  thereof  from 
the  legacy  in  his  hands);  In  re  Taylor,  8 
Reports   1S6,  distinguishing  In  re  Ackeiman, 

(1891)  3  Ch.  212;  Dunn  v.  Bell,  85  Tenn.  583. 
See  also  Stone  v.  Duncan,  1  Head  (Tenn.) 
103. 

By  Statute  in  Mississippi,  the  fact  that  a  claim 
is  barred  will  not  prevent  the  owner's  using  it 
as  a  defense  provided  it  was  not  barred  at 
the  time  when  the  claim  on  which  he  is 
sued  came  into  existence.    Annot.  Code  Miss. 

(1892)  ,  §  275617;  Feld  v.  Coleman,  72  Miss. 
545- 

And  in  Iowa  a  Similar  Statute  Prevails,  though 
it  is  specially  provided  that  in  such  cases  the 
defendant  can  have  no  judgment  for  more 
than  costs.  Folsom  v.  Winch,  63  Iowa  477, 
overruling  10  N.  W.  Rep.  629.  See  also  Ware 
v.  Howley,  68  Iowa  633. 

In  New  York,  under  Code  Civ.  Pro..  §  412,  if 
a  cause  is  discontinued  after  the  defendant 
has  filed  a  counterclaim  therein,  the  time  be- 
tween the  beginning  of  the  action  and  its  dis- 
missal is  not  to  be  counted  as  a  part  of  the 
period  of  limitation  as  against  the  counter- 
claim. But  this  has  no  application  to  a  de- 
fendant who  has  not  properly  filed  his  claim 
as  a  counterclaim.  Therefore,  one  who  con- 
tests an  executor's  account  and  obtains  leave 
to  file  objections,  but  fails  to  do  so  until  after 
his  claim  is  barred,  cannot  be  saved  by  the 
provision  mentioned.  Matter  of  Schlesinger, 
36  N.  Y.  App.  Div.  77,  reversing  Matter  of 
May,  (Surrogate  Ct.)  24  Misc.  (N.  Y.)  456. 

In  Connecticut,  if  the  set-off  arose  out  of  the 
same  transaction  as  the  claim  sued  on,  the 
statute  is  no  bar.  Therefore,  where  a  vendee 
sues  for  a  breach  of  a  warranty  contained  in 
a  deed,  notes  given  by  him  for  the  price  may 
be  pleaded  as  a  valid  set-off  though  they 
were  barred  when  the  action  was  brought. 
Beecher  v.  Baldwin,  55  Conn.  419,  3  Am.  Su 
Rep.  57- 
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the  running  of  the  statute  is  stopped  at  the  date  of  the  beginning  of  the 
plaintiff's  action. 

The  Absence  of  the  Plaintiff  will  postpone  the  running  of  the  statute  against  the 
set-off  in  the  same  manner  and  to  the  same  extent  as  if  the  claim  involved  in 
the  set-off  had  been  set  up  by  an  original  action.1 

b.  Suspension  of  Statute  by  Bringing  of  Plaintiff's  Suit.  —  The 
fact  that  the  claim  relied  on  as  a  set-off  is  barred  when  so  setup  is  not  impor- 
tant if  it  was  not  barred  when  the  plaintiff's  action  was  brought.  The  institu- 
tion of  the  latter  action  stops  the  running  of  the  statute  as  to  the  set-off. 
This  is  the  only  difference  in  the  operation  of  the  statute  upon  a  claim  set  up 
as  an  original  cause  of  action  and  one  set  up  by  way  of  set-off.3  But  this 
principle  applies  only  in  so  far  as  the  set-off  is  relied  upon  as  a  defense  to  the 
plaintiff's  action  ;  it  will  not  entitle  the  defendant  to  affirmative  relief  if  the 
claim  thus  set  up  was  barred  when  first  pleaded,  even  though  it  was  not 
barred  when  the  plaintiff's  action  was  begun.3 

6.  Intervention.  —  When  a  party  sets  up  his  claim  by  intervention  in  a  pend- 
ing litigation,  the  running  of  the  statute  is  not  arrested  until  the  filing  of  the 
intervention.4 

7.  Several  Parties  Jointly  or  Severally  Interested  —  a.  Joint  Plaintiffs.  — 
Where  the  cause  of  action  in  several  plaintiffs  is  joint  and  not  several,  and 
one  of  them  is  protected  from  the  bar  of  the  statute  by  minority  or  other  dis- 
ability, all  are  protected,  since  the  immunity  of  one  inures  to  the  benefit 


Usury  as  Set-off  to  Note.  —  Where  the  set-off 
is  a  claim  for  usury  paid  on  the  note  which  is 
the  subject  of  the  suit,  it  seems  that  it  is  not 
barred  even  though  the  statutory  period  for  a 
recovery  of  the  usury  in  an  independent  action 
had  expired  before  suit  on  the  note  was  begun. 
Land  Mortg.  Invest.,  etc.,  Co.  v.  Gillam,  49  S. 
Car.  345. 

Under  the  Rule  of  Journeys  Account,  pleading 
a  claim  as  a  set-off  is  equivalent  to  bringing 
a  suit  thereon.  See  infra,  this  title,  Action 
Begun  and  Dismissed  Without  Concluding 
Merits  —  At  Common  Law  —  Journeys  Account. 
And  see  Hunt  v.  Spaulding,  18  Pick.  (Mass.) 
522. 

1.  Hewlett  v.  Hewlett,  4  Edw.  (N.  Y.)  7  (ab- 
sence of  the  plaintiff). 

2.  "  The  Debt  Attempted  to  Be  Set  Off  Must  Be 
Completely  Due  and  in  Arrear  at  the  time  the 
action  was  commenced,  not  merely  at  the  time 
of  pleading;  and  it  must  at  the  former  period 
have  been  a  legal  and  subsisting  debt,  and  not 
barred  by  thejstatute  of  limitations."  1  Chitty 
on  Pleading  (i6th  Am.  ed.)  500.  See  also 
Williams  v.  Lenoir,  8  Baxt.  (Tenn.)  397. 
Compare  Hunt  v.  Spaulding,  IS  Pick.  (Mass.) 
521  (under  statute);  Campbell  v.  Collingwood, 
15  R.  I.  472.  See  also  Walker  v.  Clements,  15 
Q.  B.  1046,  69  E.  C.  L.  1046. 

See  Also,  as  Sustaining  the  Rule  of  the  Text,  the 
following  cases: 

Alabama.  —  Patrick  v.  Petty,  83  Ala.  420; 
Conner  v.  Smith,  88  Ala.  300  (rule  declared  by 
statute). 

California.  —  Perkins  v.  West  Coast  Lumber 
Co.,  120  Cal.  27. 

Colorado.  —  Engel  v.  Samuels,  9  Colo.  App. 
338. 

New  York.  —  Campbell  v.  Hughes,  73  Hun 
(N.  Y.)  14. 

Pennsylvania.  —  Keim  v.  Kaufman,  15  Pa. 
Co.  Ct.  539,  4  Pa.  Dist.  234. 
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Rhode  Island.  —  Heath  v.  Doyle,  18  R.  I.  252 
(rule  declared  by  statute). 

South  Carolina.  —  Chapman  v.  Chapman,  31 
S.  Car.  405;  Lenhardt  v.  French,  57  S.  Car. 
4Q3- 

Tennessee.  ■ — Paducah,  etc.,  R.  Co.  v.  Parks, 
86  Tenn.  554;  Lewis  v.  Turnley,  97  Tenn. 
197. 

Texas.  — Walker  v.  Fearhake,  22  Tex.  Civ. 

App.  61. 

Torts.  —  The  rule  is  not  confined  to  causes  of 
action  arising  out  of  contract,  but  applies  to  a 
claim  for  damages  resulting  from  the  plaintiff's 
negligence.  Perkins  v.  West  Coast  Lumber 
Co.,  120  Cal.  27. 

3.  Rule  Confined  to  Set-off  as  Defense.  —  Fol- 
som  v.  Winch.  63  Iowa  477;  Ware  v.  Howley, 
68  Iowa  633;  Robinson  v.  Glass.  94  Ind.  211; 
Broussard  v.  Broussard,  18  La.  Ann.  593;  Feld 
v.  Coleman,  72  Miss.  545. 

Under  the  Illinois  Statute,  the  bar  is  removed 
from  the  defendant's  entire  claim,  and  not 
only  from  so  much  as  is  necessary  to  defeat 
the  plaintiff's  action;  and  a  judgment  may 
therefore  be  rendered  in  the  defendant's 
favor  for  a  balance.  Steere  v.  Brovvnell,  124 
111.  27. 

In  Pennsylvania  it  seems  that  the  statute  runs 
against  a  claim  relied  on  by  way  of  set-off 
until  the  filing  of  the  claim.  Seitzinger  r. 
Alspach,  (Pa.  1886)  4  All.  Rep.  203. 

4.  Intervention.  —  Laidlaw  v.  Oregon  R., 
etc.,  Co..  81  Fed.  Rep.  876,  48  U.  S.  App.  430 
(in  admiralty);  Buck  v.  Davis,  64  Ark.  345; 
Mason  v.  Chicago,  163  111.  351;  German  F. 
Ins.  Co.  v.  Bullene,  51  Kan.  764;  American 
F.  Ins.  Co.  v.  Buford,  etc.,  Implement  Co.,  S 
Kan.  App.  36;  Burleson  v.  Burleson,  2S  Tex. 
383.  See  also  Toby  v  Allen,  3  Kan.  399;  Mc- 
Elroy  v.  Continental  Ins.  Co.,  48  Kan.  200; 
State  Ins.  Co.  v.  Stoffels,  48  Kan.  205;  Ragan 
v.  Howard,  97  Tenn.  334. 
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of  all.1  The  rule  is  otherwise,  however,  where  the  cause  of  action  is  several  or 
joint  and  several;  in  such  a  case  the  immunity  of  one  cannot  affect  the  bar  as 
to  the  others.2 

Parties  Tenants  by  Entireties.  —  Where  a  husband  and  wife  are  seized  of  land  as 
tenants  by  entireties,  the  rule  applicable  to  parties  severally  interested  does 
not  apply,  and  if  the  wife's  right  of  action  is  saved  by  virtue  of  her  coverture, 
her  husband's  right  is  equally  protected.3 

b.  Joint  Defendants.  —  If  the  liability  of  two  or  more  defendants  is 
joint,  the  cause  of  action  on  such  liability,  if  barred  as  to  one,  is  barred  as  to 
all.4  If,  however,  the  defendants  are  jointly  and  severally  liable,  the  right 
of  action  against  some  of  them  is  not  affected  by  the  fact  that  it  is  barred  as  to 
the  others.5 


1.  Joint  Plaintiffs.  —  Kessinger  v.  Wilson,  53 
Ark.  400,  22  Am.  St.  Rep.  220;  Den  v.  Alex- 
ander, 1  Dev.  L.  (12  N.  Car.)  321;  Caldwell  v. 
Black.  5  Ired.  L.  (27  N.  Car.)  463;  Carson  v. 
Carson,  122  N.  Car.  645;  Meese  v.  Keefe,  10 
Ohio  362;  Sturges  v.  Longvvorth,  I  Ohio  St. 
544;  Dexter  ii.  Billings,  no  Pa.  St.  135:  Mc- 
Gee  v.  Hall,  26  S.  Car.  179;  Boozer  v.  Teague, 
27  S.  Car.  348;  Hill  v.  Saunders,  4  Rich.  L.  (S. 
Car.)  521,  55  Am.  Dec.  696;  Gourdine  v.  Theus, 
1  Brev.  (S.  Car.)  326;  Henry  v.  Stewart,  2  Hill 
L.  (S.  Car.)  328;  Lahiffe  v.  Smart,  I  Bailey  L. 
(S.  Car.)  192.  See  also  Doe  v.  Roe,  32  Ga.  448, 
holding  thai  the  pendency  of  an  appeal  by  one 
plaiiuiff  in  ejectment  suspends  the  statute  as 
to  the  others. 

If  one  tenant  in  common  sues  for  the  entire 
damage  to  the  common  properly,  his  proceed- 
ing will  prevent  the  running  of  the  statute 
against  his  cotenant  who  afterwards  intervenes 
and  becomes  a  party.  Becknel  v.  Wagnespack, 
40  La.  Ann.  109.  See  also  Powell  v.  Koehler, 
52  Ohio  St.  103,  49  Am.  St.  Rep.  705,  holding 
that  if  the  right  to  contest  a  will  is  saved  to 
any  one  of  several  interested  parties  by  dis- 
ability, it  is  saved  as  to  all. 

A  Contrary  Rule  prevails  in  some  jurisdic- 
tions, where  it  is  held  that  if  one  of  several 
joint  parties  is  barred,  all  are  barred.  See 
Marsteller  v.  M'Clean,  7  Cranch  (U.  S.)  156; 
Dickey  v.  Armsirong,  1  A.  K.  Marsh.  (Ky.)  39; 
Turner  v.  Debell,  2  A.  K.  Marsh.  (Ky.)  384; 
Floyd  v.  Johnson,  2  Litt.  (Ky.)  log.  13  Am. 
Dsc.  255  (tenants  in  common);  South  v. 
Thomas,  7  T.  B.  Mon.  (Ky.)  59;  Riggs 
v.  Dooley,  7  B.  Mon.  (Ky.)  236;  Baker  v. 
Grundy,  I  Duv.  (Ky.)  281;  Ashbrook  v. 
Quarles,  15  B.  Mon.(Ky.)20;  Bowen  z/.  Helm, 
(Ky.  1897)  41  S.  W.  Rep.  289;  Walkers.  Bacon, 
32  Mo.  144.  See  also  Perry  v.  Jackson,  4  T. 
R.  516,  holding  that  a  plea  of  the  staiute 
which  is  good  as  to  one  partner  is  good  as  to 
all. 

In  Mississippi  the  rule  is  recognized  that 
where  one  of  several  joint  plaintiffs  is  barred 
all  are  barred.  Jordan  v.  M'Kenzie,  30  Miss. 
32;  Root  v.  McFerrin,  37  Miss.  53,  75  Am. 
Dec.  49;  Saunders  v.  Saunders,  49  Miss.  327; 
Tippin  v.  Coleman,  6r  Miss.  517.  See  also 
Stauffer  v.  British,  etc..  Mortgage  Co.,  77 
Miss.  127;  Matthews  v.  Matthews,  66  Miss. 
239. 

But  where,  at  the  time  when  the  cause  of 
action  accrues,  all  of  the  parties  jointly  in- 
terested are  under  disability,  the  rule  is  that 
the  statute  does  not  begin  to  run  against  any 
of  them  until  all  are  free  from  disability. 


Masters  v.  Dunn,  30  Miss.  264,  followed  in 
Anding  v.  Davis,  38  Miss.  597,  77  Am.  Dec. 
658. 

In  Jordan  v.  M'Kenzie,  30  Miss.  35,  the 
court  cited  with  approval  Marsteller  v.  M'Clean, 
7  Cranch  (U.  S.)  156.  But  in  the  subsequent 
case  of  Masters  v.  Dunn,  30  Miss.  270,  Ihe  lat- 
ter case  was  distinclly  disapproved. 

In  Tennessee  the  same  rule  prevails  and  the 
same  distinction  is  made.  Shute  v.  Wade,  5 
Yerg.  (Tenn.)  1;  Wells  v.  Ragland,  1  Swan 
(Tenn.)  503;  Aikin  v.  Smith,  1  Sneed  (Tenn.) 
312;  Parker  v.  Hall,  2  Head  (Tenn.)  645;  Mor- 
gan v.  Reed,  2  Head  (Tenn.)  285;  Hobbs  v. 
Ballard,  5  Sneed  (Tenn.)  405.  See  also  Her- 
ron  v.  Marshal],  5  Humph.  (Tenn.)  443,  42  Am. 
Dec.  444.  Compare  Belote  v.  White,  2  Head 
(Tenn.)  712. 

2.  Right  of  Action  in  Plaintiffs  Severally.  — 
Wheeler  v.  Ladd,  40  Ark.  108;  Jordan  v. 
Thornton.  7  Ga.  517;  Bridgforih  v.  Payne,  62 
Miss.  780;  Hammond  v.  Johnston,  93  Mo.  198; 
Sutton  v.  Dameion,  100  Mo.  141,  citing  Keeton 
v.  Keeton,  20  Mo.  530;  Miller  v.  Bledsoe,  61 
Mo.  96.  See  also  Bryan  v.  Hinman,  5  Day 
(Conn.)  211;  Moore  v.  Armstrong,  10  Ohio  n, 
36  Am.  Dec.  63. 

Death  by  Wrongful  Act  —  Right  of  Action  of 
Posthumous  Child.  —  See  the  title  Death  by 
Wrongful  Act,  vol.  8,  p.  897. 

3.  Johnson  v.  Edwards,  109  N.  Car.  466,  26 
Am.  St.  Rep.  580;  Dexter  v.  Billings,  ito  Pa. 
St.  135. 

4.  Joint  Defendants.  — Askby  v.  Bell,  80  Ya. 
811.  See  also  Revbold  v.  Parker,  6  Houst. 
(Del.)  544- 

Recovering  Judgment  Against  One  Joint  Debtor 

does  not  toll  the  statute  as  to  the  others.  Hall 
v.  Woodward,  26  S.  Car.  557.  See  also  People 
v.  Stewart,  29  111.  App.  441.  Compare  Dilling- 
ham v.  Bryant,  4  Tex.  App.  Civ.  Cas.,  §  23, 
holding  that  the  insiitution  of  an  action 
against  one  of  two  joint  receivers  arrests 
the  running  of  the  statute  as  to  the 
other. 

5.  Harrison  v.  McCormick,  i22Cal.65i  (suit 
maintainable  against  two  partners  though 
barred  as  to  a  third);  Fish  v.  Farwell,  160  111. 
236,  affirming  54  111.  App.  457;  Davis  v.  Auxier, 
(Ky.  1897)  41  S.  W.  Rep.  767;  Simms  v.  Lloyd, 
58  Md.  477;  Bridgforth  v.  Payne,  62  Miss.  7S0; 
Pope  v.  Risley,  23  Mo.  185. 

Mortgage. —  The  fact  that  a  mortgagee's 
right  to  foreclose  a  mortgage  is  noi  barred  as 
against  the  mortgagor  because  of  the  latier's 
absence  from  the  state  will  not  prevent  a  de- 
fendant who  claims  title  under  an  execution 
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IX.  By  and  Against  Whom  Statute  May  Be  Pleaded  —  1.  In  General.  — 

As  a  general  rule,  any  person  in  privity  with  the  claim  of  which  enforcement 
is  sought  or  any  one  who  can  fairly  be  said  to  stand  in  the  place  and  stead  of 
the  person  in  whose  favor  the  statute  runs  is  entitled  to  plead  the  statute.1 
But  a  mere  stranger  to  the  claim,  e.  g.,  an  outside  creditor,  although  he  may 
be  seriously  affected  by  his  debtor's  failure  to  take  advantage  of  the  statute, 
cannot  set  up  its  limitation  as  a  defense  to  another's  claim  nor  compel  the 
debtor  to  do  so,*  since  the  privilege  or  protection  afforded  by  the  statute  is 
personal  to  the  debtor  and  one  of  which  he  may  avail  himself  or  which  he  may 
waive  at  his  own  election.3 

2.  Assignee  or  Grantee  of  Mortgagor.  —  One  who  purchases  land  covered  by 
a  mortgage  acquires  such  a  privity  of  relationship  to  the  debtor  as  to  entitle 
him  to  plead  the  statute  against  the  mortgagee,  so  far  as  the  subjection  of  the 
land  itself  is  sought,  whether  the  mortgagor  pleads  it  or  omits  to  plead  it,  or 
even  where  he  expressly  declines  to  plead  it.4    After  he  has  parted  with  his 


sale  from  successfully  pleading  the  statute 
in  his  own  behalf.  Arthur  v.  Screven,  39  S. 
Car.  77. 

When  the  Period  of  Limitation  Is  Different  as 
to  Two  Defendants,  as  where  one  defendant  is  a 
municipal  corporation  whose  charter  fixes  a 
special  limitation  as  to  actions  against  it  and 
the  other  is  an  individual,  the  fact  that  the 
right  of  action  against  the  corporation  is  barred 
does  not  bar  that  against  the  individual. 
Schaefer  v.  Fond  du  Lac,  104  Wis  39. 

1,  Who  May  Plead  Statute  —  General  Rule.  — 
Mathesius  v.  Brooklyn  Heights  R.  Co..  96  Fed. 
Rep.  792;  Trimble  v.  Fariss,  78  Ala.  260  Steele 
v.  Steele,  64  Ala.  438,  38  Am.  Rep.  15;  Lord 
v.  Morris,  18  Cal  491;  Grattan  v.  Wiggins  23 
Cal.  16;  Dawson  v.  Callaway,  18  Ga.  585;  Cor- 
bey  v.  Rogers,  152  Ind.  169;  Riser  v.  Snoddy, 
7  Ind.  442,  65  Am.  Dec.  740;  Cole  v.  La  Fon- 
taine, 84  Ind.  446;  Giddens  v.  Mobley,  37  La. 
Ann,  900;  Smith  v.  Brown,  99  .N.  Car.  377; 
Mitcheltree  v.  Veach,  31  Pa.  St.  455. 

2.  Mere  Creditor  Cannot  Plead  Statute  for  His 
Debtor.  —  Ward  v.  Waterman,  85  Cal.4S8;  OrJ- 
way  v.  Cowles,  45  Kan.  447;  Waterson  v.  Kii  k- 
wood,  17  Kan.  9;  Baldwin  v.  Boyd,  18  Neb. 
444;  Plummer  v.  Rohman,  (Neb.  1900)  84  N. 
VV.  Rep.  601;  Dayton  Spice-Mills  Co  v.  Sloan, 
49  Neb  622;  Stanford  v.  Andrews,  12  Heisk. 
(Tenn.)  665;  Columbia  Ave.  Sav,  Fund,  etc., 
Co,  v.  Straun,  93  Tex.  48;  Baltimore,  etc.,  R. 
Co.  v.  Vanderwerker,  44  W.  Va.  229;  Welton 
v.  Boggs,  45  W.  Va.  620;  Elliott  v.  Trahern, 
35  W.  Va.  634. 

There  is  an  exception  to  the  general  rule, 
however,  in  the  case  of  the  administration  of 
the  estate  of  an  insolvent.  See  infra,  this  sec- 
tion,  In  Insolvency  P>ot~ctdi)igs. 

The  Grantee  in  a  Conveyance  Alleged  to  Be 
Fraudulent  as  to  creditors  of  the  grantor,  and 
which  is  attacked  by  one  who  claims  to  be  such 
a  creditor,  may  plead  the  statute  against  the 
debt  due  to  such  creditor,  where  the  plea  is 
interposed  before  the  debt  is  merged  into  judg- 
ment. Davis  v.  Davis,  20  Oregon  78.  Com- 
pare Stoutz  v,  Huger,  107  Ala.  248,  holding 
that  such  a  grantee  cannot  set  up  the  statute 
even  as  against  the  creditor's  original  cause 
of  action. 

Judgment  Creditors  of  Living  Debtor.  —  "  I  do 

not  now  say  whether  one  judgment  lienor  can 
plead  the  statute  against  other  lienors  of  a 
common  living  debtor.    It  is  not  necessary  to 


say  here  how  this  is.  He  is  a  general  lienor, 
whili  a  mortgagee  is  a  lienor  on  that  particu- 
lar property.  It  was  !efi  open  :n  the  opinion 
in  Woodyard  v.  Polsley  14  W.  Va.  211  and  in 
Lee  v.  Feamster,  21  W.  Va.  11;,  45  Am.  Rep. 
549.  and  Conrad  v.  Buck,  21  W.  Va.  411." 
PfrBrannon,  J.,  in  McClaughetty  v.  Croft.  43 
W.  Va,  270. 

3.  Defense  Personal  to  Debtor.  —  Cartwrighl  v. 
Caruvrighi,  68  111.  App.  74-  Brookville  Nat. 
Bank  v.  Kimble,  76  Ind.  195,  Corley  v.  Rogers, 
152  Ind.  169;  Dunton  v.  McCook,  93  Iowa  258; 
Kennedy  v.  Powell,  34  Kan.  23;  Rosetta 
Gravel  Paving,  etc.,  Co.  v.  Kennedy,  51  La. 
Ann.  1535;  In  re  Passmore,  194  Pa.  St.  632; 
Miller's  Appeal,  35  Pa.  St.  481,  Waterman  v 
A.  &  W.  Sprague  Mfg.  Co.,  14  R.  I.  43;  Church 
Erection  Fund  v.  First  Presb.  Church,  19 
Wash.  455.  See  also  Mathesius  v.  Brooklyn 
Heights  R.  Co.,  96  Fed.  Rep.  792;  Hanchett 
v.  Bl  tir.  (C.  C.  A.)  100  Fed.  Rep.  817. 

4.  Purchaser  of  Mortgaged  Property —  United 
States.  —  Fox  v.  Blossom,  17  Blatchf.  (U.  S.) 
352,  Ewell  v.  Daggs,  108  U.  S.  143;  Sanger  v. 
Nightingale,  122  U.  S.  176  (decided  under  the 
Georgia  statute). 

California.  —  McCarthy  z:  White,  21  Cal. 
495,  82  Am.  Dec.  754;  Lord  v.  Morris,  iS  Cal. 
4S2,  Grattan  v.  Wiggins,  23  Cal.  16;  Lent  1. 
Shear,  26  Cal.  361. 

Illinois.  —  Houston  v.  Workman,  28  111. 
App.  626;  Brown  v.  Devine,  61  111.  260;  Med- 
ley v.  Elliott,  62  111.  532. 

Kansas.  —  Schmucker  v.  Sibert,  18  Kan.  no, 
26  Am.  Rep.  765 

Louisiana.  —  Giddens  v.  Mobley,  37  La. 
Ann.  900. 

North  Carolina.  —  Hill  v.  Hilliard,  103  N. 
Car.  34. 

South  Carolina.  —  Arthur  v.  Screven,  39  S. 
Car.  77.  Compare  Wright  v.  Eaves,  5  Rich. 
Eq.  (S.  Car.)  81. 

Texas.  —  Cason  v.  Chambers,  62  Tex.  305; 
McKeen  v.  James,  87  Tex.  193;  Levy  v.  Wil- 
liams, 20  Tex.  Civ.  App.  65T. 

One  Who  Has  Contracted  toPurchase  Mortgaged 
Lands,  but  who  has  not  become  vested  with 
full  equitable  title  or  possession,  cannot  plead 
the  statute  in  bar  of  a  foreclosure  suit  by 
the  mortgagee  where  the  mortgagor  declines 
to  plead  it.  Hanchett  -'.  Blair,  (C.  C.  A.)  100 
Fed.  Rep.  817.  And  similarly,  one  who  is 
made  a  party  to  the  foreclosure  proceedings 
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interest  in  the  mortgaged  lands,  it  is  beyond  the  power  of  the  mortgagor  to 
affect  the  running  of  the  statute  as  to  such  lands.1 

3.  Junior  Mortgagee.  —  A  junior  mortgagee  may  plead  the  statute  against 
the  enforcement  of  a  senior  mortgage,'-  though  he  cannot  avoid  the  effect  of 
any  new  promise  or  acknowledgment  that  the  mortgagor  ma}'  have  made.3 

4.  Plaintiff.  —  While  it  is  said  that  a  plaintiff  is  as  much  entitled  to  plead 
the  statute  of  limitations  as  a  defendant,4  the  rule  is  subject  to  the  qualifi- 
cation that  when  he  sues  upon  a  contract  which  creates  reciprocal  rights  and 
obligations  he  cannot  insist  upon  the  enforcement  of  so  much  of  the  contract 
as  is  in  his  favor  and  plead  the  statute  as  to  that  part  imposing  an  obligation 
upon  him.5  And  in  cases  involving  a  set-off  or  counterclaim,  the  plaintiff's 
right  to  plead  the  statute  extends  only  to  such  lapse  of  time  as  occurred  before 
the  bringing  of  his  suit ;  he  cannot  take  advantage  of  the  lapse  of  time  occurring 
between  the  institution  of  his  suit  and  the  filing  of  the  set-off  or  counterclaim 
by  the  defendant.6 

5.  Personal  Representatives,  Heirs,  Legatees,  etc.  —  Actions  in  Behalf  of  Estate.  — 
Where  the  administrator  has  the  exclusive  right  to  bring  suit  for  the  estate  of 
the  decedent  on  behalf  of  heirs,  devisees,  legatees,  or  creditors  of  the  estate, 
if  the  right  of  action  by  him  is  barred,  the  bar  is  equally  conclusive  as  to  those 
for  whose  benefit  or  on  whose  behalf  he  should  have  sued.7  The  rule  in  such 
case  is  the  same  as  that  relating  to  trustees  and  ccstnis  que  tritstcnt.H 

Actions  Against  Estate.  —  Reference  is  made  to  a  former  title  for  a  discussion 
of  the  representative's  right  and  duty  to  plead  the  statute,  and,  in  case  of  his 
failure  or  refusal  to  do  so,  the  right  of  persons  interested  in  the  estate  to  inter- 
pose the  bar  of  the  statute.9 

As  Bar  to  Legacies.  —  The  question  of  the  right  of  an  executor  to  plead  the 
statute  as  against  legacies  has  already  been  discussed.10 

6.  Assignee  of  Chose  in  Action.  —  The  assignee  of  a  note  or  claim  sustains 
such  a  relation  of  privity  to  his  assignor  as  entitles  him  to  plead  the  statute 
against  any  set-off  or  counterclaim  set  up  by  the  debtor. 11  And  as  a  general 
rule  any  assignee  or  grantee  may  plead  the  statute  as  against  creditors  of  the 
assignor  or  grantor.13 

7.  Nonresidents.  — A  nonresident  of  the  state  is  not  debarred  from  pleading 
the  statute  in  a  case  which  is  not  affected  by  his  absence  or  nonresidence.13 

merely  because  he  claims  some  interest  in  the  5.  Welsh  v.  Usher,  Riley  Eq.  (S.  Car.)  121; 

land  mortgaged,  but  who  is  not  sought  to  be  Savage  v.  Gaut,  (Tenn.  Ch.  igoo)57S.  W.  Rep. 

held  liable  for  the  debt,  cannot  set  up  the  170. 

statute,  in  the  absence  of  proof  of  special  inter-  6.  See  supra,  this  title,  Operation  of  Statute 
est.  Blair  v.  Silver  Peak  Mines  Co.,  84  Fed.  on  Particular  Classes  of  Cases  —  Set-off,  Counter- 
Rep.  737.  claim,  etc. 

1.  See  infra,  this  title,  New  Promise  and  7.  Executors  and  Administrators.  —  Meeks  v. 
Acknowledgment  —  By  Whom  Made.  Vassault,   3    Savvy.  (U.   S.)   206,    Meeks  v. 

2.  Junior  Mortgagee. —  Lent  v.  Shear,  26  Cal.  Olpherts,  100  U.  S.  564;  McLeran  v.  Benton, 
361;  Hill  v.  Hilliard,  103  N.  Car.  34;  Scott  v.  73  Cal.  32Q,  2  Am.  St.  Rep.  814;  Dennis  v. 
Sloan,  3  Tex.  Civ.  App.  302.  Compare  Gauit  Bint,  122  Cal.  39;  Tyler  v.  Houghton,  25  Cal. 
v.  Equitable  Trust  Co.,  100  Ky.  578.  See  also  29;  Wilmerding  v.  Russ,  33  Conn.  68; 
Dann  v.  Smith,  (Tex.  Civ.  App.  1893)  23  S.  W.  Mathews  v.  Durkee,  34  Fla.  559. 

Rep.  449.  applying  the  same  rule  in  a  case  8.  See  infra,  this  section.  Trustee  and  Cestui 

where  the  junior  mortgagee  in  a  chattel  mort-  Que  Trust. 

gage  had  foreclosed  and  bought  in  the  mort-  9.  See  the  title  Executors  and  Administra- 

gaged  property.  tors,  vol.  ri,  p.  919. 

3.  Buchanan  v.  Lloyd.  88  Md.  642.  Com-  10.  See  the  title  Legacies  and  Devises,  vol. 
pare,  however,  California  Bank  v.  Brooks,  126  18,  p.  803. 

Cal.  198.    See  also   infra,    this   title,    New  11.  Assignments.  —  Thompson  v.  Sickles,  46 

Promise    and  Acknowledgment  —  By    Whom  Barb.  (N.  Y.)  49;  Walker  v.  Burgess,  44  W. 

Made.  Va.  399. 

A  junior  mortgagee  cannot,  by  showing  that  12.  Mitcheltree  v.  Veach,  31  Pa.  St.  455; 

the  debt  of  the  first  mortgagee  was  barred,  de-  Werdenbaugh  v.  Reid,  20  W.  Va.  588;  Walker 

feat  the  rights  of  purchasers  at  a  foreclosure  v.  Burgess,  44  W.  Va.  399. 

sale  by  the  first  mortgagee.    Sanger  v.  Night-  13.  Nonresidents.—  Keech  v  Enriquez,  28  Fla. 

ingale.  48  Fed.  Rep.  708.  122  U.  S.  176  597  Schwab  Clothing  Co.  v.  Crom-r,  1  Indian 

4.  How  Far  Plea  Available  to  Party  Plain fci ?.  -  Ter.  6ni,  construing  Mansf.  Dig.  Stat.  Ark., 
See  Watkins  v.  Dorsett,  1  Bland  (Md.)  530.  $  4490. 
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8.  As  Between  Husband  and  Wife.  —  The  statute  of  limitations  does  not,  in 
ordinary  cases,  run  against  claims  existing  between  husband  and  wife  during  the 
continuance  of  the  marital  relation  nor  in  favor  of  either  spouse  as  against  the 
other.1  In  many  jurisdictions  the  fact  of  her  coverture  prevents  the  running 
of  the  statute  against  a  claim  existing  in  favor  of  the  wife,3  and  in  other  cases 
her  husband  has  been  regarded  as  her  trustee  so  that  the  statute  would  run 
against  her  only  from  the  time  of  a  demand  and  refusal.3  But  the  decided 
weight  of  authority  places  the  general  rule  stated  on  grounds  of  public  policy, 
which  discountenances  controversies  between  husband  and  wife  and  encourages 
inaction  as  to  claims  inter  sese  during  the  existence  of  the  marital  relation.4 

Upon  the  Death  of  Either  Spouse,  the  reason  for  the  rule  ceases  to  exist,  and  the 
statute  immediately  begins  to  run  in  favor  of  and  against  the  estate,5  subject 
to  the  usual  exception  in  case  of  suits  by  and  against  a  decedent's  estate.6 

9.  Trustee  and  Cestui  Que  Trust.  —  As  between  a  trust  estate  and  a  stranger 
the  statute  runs  as  in  other  cases,  and  if  an  action  by  the  trustee  has  become 
barred,  a  similar  action  by  the  cestui  que  trust  is  equally  barred.7  For  the 
loss  resulting  from  the  trustee's  failure  to  sue  in  time  the  cestui  que  trust  must 


The  teal  estate  of  a  decedent  was  sold  for 
the  payment  of  debts  which  were  barred  by 
the  statute.  It  was  held  that  in  a  contest  be- 
tween the  heirs  and  the  creditors  the  nonresi- 
dent heirs  had  the  same  right  to  set  up  the 
statute  of  limitations  as  the  resident  heirs. 
Bannon  v.  Lloyd  64  Md.  48. 

1.  Husband  and  Wife—  California.  —  Wilson 
v.  Wilson  36  Cil.  447  95  Am  Dec.  194.  See 
also  Fennell  v.  Drinkhuuse  (Cal.  1901)  63  Pac. 
Rep.  734. 

Connecticut.  —  Boardman's  Appeal  40  Conn. 
169. 

Georgia.  —  Oliver  v.  Hammond  85  Ga.  323. 

Indiana.  —  Dice  v.  Irwin  110  Ind.  561  Bar 
nett  v.  Harshbarger.  105  Ind.  410. 

Kentucky.  —  Biggerstaff  v.  Biggerstaff,  (Ky. 
1897)  40  S'.  W.  Rep.  671. 

Louisiana.  —  Meadows  v.  Dick,  13  La.  Ann. 
377;  Matter  of  Leeds,  49  La.  Ann.  501. 

New  Jersey.  —  Yeomans  v.  Petty,  40  N.  J. 
Eq.  495,  Alpaugh  v.  Wilson,  52  N.  J.  Eq.  424. 

New  York.  —  See  Alden  v.  Barnard,  (Supm. 
Ct.  Spec.  T.)  15  Misc.  (N.  Y.)  512. 

North  Carolina.  —  Sum  merlin  v.  Cowles,  lor 
N.  Car.  473. 

Pennsylvania.  —  Kutz's  Appeal,  40  Pa.  St. 
90;  Lahr's  Appeal,  90  Pa.  St.  510;  Marsteller 
v.  Marsteller,  93  Pa.  St.  350;  Gracie's  Estate, 
158  Pa.  St.  521,  affirming  41  Pittsb.  Leg.  J. 
(Pa.)  9.  See  also  Miller  v.  Baker,  160  Pa.  St. 
172,  34  W.  N.  C.  (Pa.)  249. 

South  Carolina.  —  Duke  v.  Fulmer,  5  Rich. 
Eq.  (S.  Car.)  121. 

Texas.  —  Burnham  v.  McMichael,  6  Tex. 
Civ.  App.  496.  Compare  Reynolds  v.  Lans- 
ford,  16  Tex.  286 

Virginia. — Livesay  v.  Helms,  14  Gratt. 
(Va.)  441. 

(Vest  Virginia.  —  Righter  v.  Riley,  42  W. 
Va.  636. 

Wisconsin.  —  Beloit  Second  Nat.  Bank  v. 
Merrill,  81  Wis.  156,  29  Am.  St.  Rep.  877; 
Fawcctt  v.  Favvcett,  85  Wis.  332.  39  Am.  St. 
Rep.  844. 

Compare  Stewart  v.  McFatland,  84  Iowa  55; 
Sabel  v.  Slingsluff,  52  Md.  132;  Muus  v. 
Muus,  29  Minn.  115;  Gray  v  Gray  13  Neb. 
453;  Simmerson  v.  Tennery  37  Ohio  St.  390; 
Leith  v.  Carter,  83  Va.  889. 


In  Plummer  v.  Rohman,  (Neb.  1900)  84  N 
W.  Rep.  601,  a  debt  due  to  a  wife  by  her  hus- 
band was  held  not  to  be  barred,  but  solely  on 
the  ground  that  the  husband  had  not  pleaded 
the  statutes. 

Accounts  Extending  over  Period  of  Years.  — 
The  fact  that  some  of  the  money  received  by 
the  husband  belonging  to  his  wife  was  re- 
ceived prior  to  the  statutory  period  before  suit 
is  not  material  when  it  is  clear  that  within  the 
statutory  period  he  has  received  and  retained, 
of  her  money,  more  than  the  amount  for  which 
she  sues.  It  will  be  presumed  that  payments 
made  by  him  were  in  satisfaction  of  the  earlier 
demands.  Nostrand  v.  Ditmis,  127  N.  Y.  355, 
reversing  57  Hun  (N.  Y.)  591.  And  see  Adams 
v.  Olin,  61  Hun  (N.  Y.)  318,  21  Civ.  Pro.  (N. 
Y.)  227. 

That  There  Can  Be  No  Adverse  Possession  as  be- 
tween husband  and  wife,  see  the  title  Adverse 
Possession,  vol.  1,  p.  820. 

2.  See  infra,  this  title,  Postponement*.  Sus- 
pension, and  Interruption  of  Statute,  subdiv,  3. 
e.  (5)  Coverture. 

3.  See  Bartlett  v.  Wright,  29  111.  App.  339; 
Upham  v.  Wyman,  7  Allen  (Mass.)  499;  Rush- 
ing v.  Rushing,  42  N.  J  Eq.  594;  Boughion  v. 
Flint,  74  N.  Y.  476;  Brooks  v.  Brooks,  4  Redf. 
(N.  Y.)  313. 

4.  Yeomans  v.  Petty,  40  N.  J.  Eq.  495. 
And  see  the  cases  cited  in  the  first  note  on  this 
page. 

5.  Gracie's  Estate.  158  Pa  St.  521,  affirming 
41  Pittsb.  Leg.  J.  (Pa.)  9.  See  also  Clifton  v. 
Armstrong,  (Tex.  Civ.  App.  1899)  54  S.  W. 
Rep.  611.  The  rule  is  not  applicable,  however, 
when  the  husband  becomes  tutor  for  the  wife's 
children  and  administrator  of  her  estate. 
Cormier's  Succession,  52  La.  Ann.  876. 

6.  See  infra,  this  title,  Postponement,  Sus- 
pension, and  Interruption  of  Statute,  subdiv.  2. 
a-  (3)  (?)  No  Party  in  Existence  to  Sue  or  Be 
Sued. 

7.  Trusts.  —  As  to  the  principle  of  (he  text 
applied  to  trusts  of  real  estate,  see  the  title 

Adverse  Possession,  vol.  1,  p.  814. 

As  to  other  applications  of  the  rule  see  the 
following  cases: 

United  States.  —  Hayes  v.  Mclntire  45  Fed. 
Rep.  529. 
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look  alone  to  the  trustee.1  The  cestui  que  (rust  may  plead  the  statute  in  all 
cases  in  which  his  trustee  might  do  so.2 

In  the  Case  of  Express  Trusts  the  statute  does  not  run  ill  favor  of  the  trustee  and 
against  the  cestui  que  trust  until  there  has  been  a  repudiation  of  the  trust 
brought  to  the  knowledge  of  the  latter.3 

implied  Trusts.  —  The  law  in  connection  with  implied  trusts  has  already  been 
fully  presented.4 

10.  In  Insolvency  Proceedings  —  Rights  of  Creditors.  —  Whether  the  estate  being 
administered  is  that  of  a  defunct  corporation  or  of  a  deceased  or  insolvent  indi- 
vidual, it  seems  that  any  creditor  may  object  to  the  allowance  of  any  particu- 
lar claim  on  the  ground  that  it  is  barred  by  the  statute.5 

But  the  Trustee  under  an  Assignment  for  the  Benefit  of  Creditors  cannot,  it  seems,  inter- 
pose the  plea  of  the  statute  as  to  claims  against  the  debtor  making  the  assign- 
ment when  such  debtor  declines  to  plead  it  and  voluntarily  waives  the  statute.6 

The  Directors  of  an  Insolvent  Corporation,  being,  by  virtue  of  their  office,  trustees 
as  to  the  assets  of  their  company  which  come  into  their  hands  or  under  their 
control,  may  plead  the  statute  as  against  one  who  seeks  to  hold  them  liable 
for  a  breach  of  trust  in  misapplying  such  funds.7 

11.  Principal  and  Agent.  —  As  long  as  the  relation  of  principal  and  agent 
continues,  there  is  a  privity  between  the  parties,  and  there  is  nothing  to  set 
the  statute  in  operation  as  to  claims  and  accounts  between  them.  The  posi- 
tion of  the  agent  is  that  of  a  trustee,  and  claims  against  him  are  governed  by 
a  rule  similar  to  that  controlling  trustees.8    The  assertion  by  the  agent  of  an 


Alabama.  —  Lee  v.  Wood,  85  Ala.  l6q. 

Arkansas.  —  Chase  v.  Cartvvright,  53  Ark. 
358,  22  Am.  St.  Rep.  207. 

California.  —  Patchett  v.  Pacific  Coast  R. 
Co.,  100  Cal.  505. 

Kentucky.  — Maddox  v.  Allen,  1  Met.  (Ky.) 
495;  Willson  v.  Louisville  Trust  Co.,  102  Ky. 
522. 

Mississippi. — Gulf  Coast  Canning  Co.  v. 
Foster,  (Miss.  1895)  17  So.  Rep.  683;  Code  Miss. 
(1892),  §  2761. 

Missouri.  —  Ewing  v.  Shannahan,  113  Mo. 
188;  Schiffman  v.  Schmidt,  154  Mo.  204. 

North  Carolina.  —  Culp  v.  Lee,  109  N.  Car. 
075;  Ervin  v.  Btooks,  111  N.  Car.  358  (suit  on 
bond  payable  10  trustee);  King  v.  Rhew,  108 
N.  Car.  696,  23  Am.  St.  Rep.  76;  Herndon  v. 
Pratt,  6  Jones  Eq.  (59  N.  Car.)  327;  Clayton  v. 
Cagle,  97  N.  Car.  300;  Wellborn  v.  Finley,  7 
Jones  L.  (52  N.  Car.)  228. 

South  Carolina.  —  Prescotl  v.  Hubbell,  I  Hill 
Eq.  (S.  Car.)  210. 

Texas.  —  McAdams  v.  McAdams,  10  Tex. 
Civ.  App.  653. 

See  also  Diffenderfer  v.  Scott,  5  Ind.  App. 
243,  a  case  in  which  the  rule  was  held  to  be 
inapplicable.  Compare  Harris  v.  Smith  98 
Tenn.  286. 

In  Norton  v.  McDevit,  122  N.  Car.  755,  it 
was  held  that  the  statute  does  not  run,  how- 
ever, against  a  cestui  que  trust  in  possession. 
See  also  Stith  v.  McKee,  87  N.  Car.  3S9;  Mask 
v.  Tiller.  8g  N.  Car.  423. 

A  Creditor  Who  Seeks  to  Enforce  a  Trust  in 
Favor  of  Hu  Debtor  is  in  no  better  position  than 
the  latter  as  regards  the  statute  of  limitations. 
If  the  former  s  right  of  action  is  barred,  so  is 
the  tatter's.  Buckler  v.  Rogers,  (Ky.  1900)  54 
S.  W.  Rep  848. 

1.  Culp  v.  Lee,  109  N.  Car.  675.  And  see 
the  title  Trusts  and  Trustees. 

2.  Maddox  v.  Allen,  r  Met.  (Ky.)  495:  Hern- 


don v.  Pratt,  6  Jones  Eq.  (59  N.  Car.)  327; 
Prescoit  v.  Hubbell,  1  Hill  Eq.  (S.  Car.)  210. 

3.  See  the  title  Trusts  and  Trustees. 

4.  See  the  title  Implied  Trusts,  vol.  15,  p. 
1205. 

5.  Insolvency  Proceedings  —  Eights  of  Creditors. 

—  Shewen  v.  Vanderhorst,  1  Russ.  &  M.  347, 
distinguishing  Castleton  v.  Fanshavv,  I  Eq. 
Cas.  Abr.  298,  par.  2;  Sawyer  v.  Sawyer,  74 
Me.  579  (subsequent  attaching  creditor  allowed 
to  set  up  statute  as  against  claim  of  prior 
attaching  creditor);  Skidmore  v.  Romaine, 
2  Bradf.  (N.  Y.)  122;  Partridge  v.  Mitchell,  3 
Edw.  (N.  Y.)  180;  Oates  v.  Lilly,  84  N.  Car. 
643;  Lockhart  v.  Ballard,  113  N.  Car.  292; 
Dunn  v.  Beaman,  126  N.  Car.  766;  McCartney- 
s'. Tyrer,  94  Va.  198;  Stiles  v.  Laurel  Fork  Oil, 
etc.,  Co.,  (W.  Va.  1900)  35  S.  E.  Rep.  988.  See 
also  Woodyard  v.  Polsley,  14  W.  Va.  211 ; 
Werdenbaugh  v.  Reid,  20  W.  Va.  588. 

6.  Assignments  for  Creditors.  —  In  re  Pass- 
more,  194  Pa.  St.  632;  Waterman  v.  A.  &  W. 
Sprague  Mfg.  Co.,  14  R.  I.  43. 

The  rule  of  the  text  is  particularly  true 
where  the  assignment  is  fraudulent  on  its 
face  and  the  creditor  seeks  to  subject  the  as- 
signed property  to  his  debt,  even  though  there 
be  no  voluntary  waiver  by  the  debtor  himself. 
Chafee  v.  Blatchford,  6  Mackey  (D.  C.)  459. 
See,  however,  Hill  v.  McDonald,  58  Hun  (N. 
Y.)  322,  19  Civ.  Pro.  (N.  Y.)  431,  holding  that 
if  the  trustee  rejects  the  claim  and  declines  to 
pay  it,  the  statute  will  then  begin  to  run 
against  the  creditor. 

7.  In  re  Lands  Allotment  Co.,  (1894)  I  Ch. 
616,  7  Reports  115. 

8.  Transactions  Between  Principal  and  Agent. 

—  McHair>  v.  Irvin.  85  Ky.  322;  Shephetd  v. 
Shepherd,  10S  Mich.  82  (runs  only  after  a-n  ac- 
counting); Lamb  v.  Ward,  114  N.  Car.  255. 

In  Louisiana  the  rule  is  confined,  it  seems, 
to  items  in  an  account  which  are  against  the 
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adverse  right  or  his  failure  to  discharge  a  duty  to  his  principal  arising  out  of 
his  agency  does  not  set  the  statute  in  motion  until  called  to  the  attention 
of  the  principal  or  until  he  knows,  or  with  reasonable  diligence  might  have 
known  thereof.1  These  rules  apply,  however,  only  to  cases  where  the  situa- 
tion of  the  parties  is  such  as  to  create  a  relation  of  trust  and  confidence,  and 
not  to  every  instance  of  ordinary  agency.2 

12.  Suits  By  and  Against  Government  —  a.  In  General  —  Government 
Not  SUBJECT  TO  STATUTE. — The  prerogative  of  royalty  in  regard  to  the 
limitation  of  actions  extends  to  republican  governments,  and  the  maxim 
nullum  tempus  occurrit  rcgi  applies  in  the  United  States,  both  as  to  the  fed- 
eral government  and  as  to  the  several  states,  except  where  express  statutory 
provisions  to  the  contrary  exist.3    A  state  statute  cannot  bar  the  United 


agent.  Beatty  v.  Hawkins,  45  La.  Ann. 
512. 

Demand.  —  The  statute  does  not  run  against 
the  right  of  a  principal  10  sue  for  money  be- 
longing to  him  and  in  the  hands  of  his  agent, 
until  after  a  demand  therefor.  Ewers  v.  White, 
114  Mich.  266;  or  until  a  discovery  of  the  de- 
falcation, San  Pedro  Lumber  Co.  v.  Reynolds, 
121  Cal.  74. 

1.  Bohm  v.  Bohm,  9  Colo.  100;  Perry  v. 
Smith,  31  Kan.  423;  Perry  v.  Wade,  31  Kan. 
428. 

2.  See  Mark  v.  Miles,  59  111.  App.  102.  See 
also  infra,  this  title,  When  Statute  Begins  to 
Run,  subdiv.  3./.  (18)  Money  Paid — Money 
Had  and  Received,  where  the  question  when 
the  statute  of  limitations  begins  to  run  in  favor 
of  an  agent  who  has  collected  money  for  his 
principal  is  discussed. 

As  to  the  application  of  the  rule  as  to  fraud 
and  concealment  of  the  cause  of  action  to  a 
cause  of  aciion  by  the  principal  against  his 
agent,  see  infra,  this  title,  Postponement,  Sus- 
pension, and  Interruption  of  Statute  —  Fraud  and 
Fraudulent  Concealment  —  As  Between  Fiduci- 
aries. 

3.  Statute  Does  Not  Run  Against  Government 

—  United  States.  —  Lindsey  v.  Miller,  6  Pet. 
(U.  S.)  666;  U.  S.  v.  Thompson,  98  U.  S.  486; 
Simmons  v.  Ogle,  105  U.  S.  271;  Gibson  v. 
Chouteau,  13  Wall.  (U.  S.)'92;  Armstrong  v. 
Morrill,  14  Wall.  (U.  S.)  120;  Weber  v.  Harbor 
Com'rs,  18  Wall.  (U.  S.)  57;  U.  S.  v.  Buford, 
3  Pet.  (U.  S.)  12;  Jourdan  v.  Barrett,  4  How. 
(U.  S.)  169;  U.  S.  v.  Alexandria,  19  Fed.  Rep. 
609;  Burgess  v.  Gray,  16  How.  (U.  S.)  48; 
Maguire  v.  Tyler,  8  YVall.  (U.  S.)  650;  Frisbie 
v.  Whitney,  9  Wall.  (U.  S.)  187;  Sparks  v. 
Pierce,  115  U.  S.  408;  U.  S.  v.  Nashville,  etc.. 
R.  Co.,  118  U.  S.  120;  U.  S.  v.  Knight,  14  Pet. 
(U.  S.)  315;  Miller  v.  Lindsey,  r  McLean  (U. 
S.)  33;  U.  S.  v.  Williams,  5  McLean  (U.  S.) 
133;  U.  S.  v.  Davis,  3  McLean  (U.  S.)  4S3;  U. 
S.  v.  Hoar,  2  Mason  (U.  S.)  311;  U.  S.  v.  Spiel, 
S  Fed.  Rep.  143.  See  also  U.  S.  v.  Kirkpat- 
rick,  9  Wheat.  (U.  S.)  736;  Dox  v.  Postmaster- 
Gen..  1  Pet.  (U.  S.)  325;  U.  S.  v.  Vanzandt,  11 
Wheal.  (U.  S.)  igo;  U.  S.  v.  Johnson,  124  U. 
S.  236. 

Alabama.  —  Wright  v.  Swan,  6  Port.  (Ala.) 
84;  Kennedy  v.  Townsley,  16  Ala.  239;  Ware 
v.  Greene,  37  Ala.  494;  M'ller  v.  State,  38  Ala. 
600;  Swann  v.  Lindsey,  70  Ala.  507;  Swann  v, 
Gaston,  87  Ala.  569. 

Arkansas.  —  Duke  v.  State.  56  Ark.  485; 
State  v.  Burk,  63  Ark.  56;  McNamee  v.  U.  S., 
ii  Ark.  148. 
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California.  —  By  statute,  the  limilations  run 
in  favor  of  and  against  the  state.  See  Weber 
v.  Harbor  Com'rs,  18  Wall.  (U.  S.)  57;  People 
v.  Malone,  73  Cal.  574. 

Delaware.  —  Walls  v.  M'Gee,  4  Harr.  (Del.) 
108. 

Georgia.  —  Brinsfield  v.  Carter,  2  Ga.  143; 
Smead  v.  Williams,  6  Ga.  158. 

Illinois. — Alton  v.  Illinois  Transp.  Co.,  12 
111.  38,  52  Am.  Dec.  479;  People  v.  Pullman's 
Palace  Car  Co.,  175  111.  125  (quo  warranto 
proceeding);  State  Bank  -'.  Brown,  2  111.  106. 

Indiana.  —  State  v.  Halter,  149  Ind.  292;  Eel 
River  R.  Co.  v.  State,  (Ind.  1900)  57  N.  E.  Rep. 
397,  Pennsylvania  Co.  v.  State,  142  Ind.  428; 
Jackson  County  v.  State,  106  Ind.  270;  Put- 
nam County  v.  State,  106  Ind.  531. 

Iowa.  —  Des  Moines  County  v.  Harker,  34 
Iowa  84. 

Kansas.  —  State  v.  School  Dist.  No.  3,  34 
Kan.  237;  State  v.  Stock,  38  Kan.  154. 

Kentucky.  —  Com.  v.  M'Gowan,  4  Bibb  (Ky.) 
62,  7  Am.  Dec.  737;  Hardin  v.  Taylor,  4  T.  B. 
Mon.  (Ky.)  516;  Male  High  School  v.  Auditor, 
80  Ky.  336;  Franklin  County  Ct.  r.  Louisville, 
etc.,  R.  Co.,  84  Ky.  59  (tax  assessment). 

Louisiana.  —  Reed  v.  His  Creditors,  39  La. 
Ann.  115  (suit  for  taxes'!;  State  v.  Meyer,  41 
La.  Ann.  436.  See  also  Zacharie's  Succession, 
30  La.  Ann.  1260. 

Maine.  —  Cary  v.  Whitney,  48  Me.  516. 

Maryland.  —  Cheney  v.  Ringgold,  2  Har.  & 
J.  (Md.)  87;  Hall  v.  Gittings,  2  Har.  &  J.  (Md.) 
112;  Swearingen  v.  U.  S.,  11  Gill  &  J.  (Md.) 
373- 

Massachusetts. —  Stoughton  v.  Baker,  4  Mass. 
528,  3  Am.  Dec.  236. 

Minnesota.  —  Brown  County  r.  Winona,  etc.. 
Land  Co.,  3S  Minn.  397. 

Mississippi.  —  Parmilee  v.  McNutt,  1  Smed. 
&  M.  (Miss.)  179;  Hill  v.  Josselyn,  13  Smed. 
&  M.  (Miss.)  597;  Bledsoe  r.  Doe,  4  How. 
(Miss.)  13;  State  v.  Joiner,  23  Miss.  500,  Josse- 
lyn r.  Stone,  28  Miss.  753. 

Missouri.  —  Parks  v.  State,  7  Mo.  194;  State 
v.  Fleming,  19  Mo.  607;  Slate  v.  Pratte,  S  Mo. 
286,  40  Am.  Dec.  140  (suit  on  bond  of  public 
officer);  Williams  v.  St.  Louis,  120  Mo.  403 
(lands  granted  to  public);  State  v.  Crumb,  157 
Mo.  545. 

ATew  York.  —  People  v.  Gilbert,  iS  Johns. 
(N.  Y.)  227;  People  v.  Columbia  Countv,  10 
Wend.  (N.  Y.)  363;  People  v.  Clarke,  9  N.  Y. 
361.    See  also  Corkings  v.  State,  99  N.  Y.  491. 

Ohio.- —  Wallace  v.  Miner,  6  Ohio  367; 
Masteney  v.  Schott,  5S  Ohio  St.  410;  Duke  v. 
Thompson,  16  Ohio  34;  State  v.  Lake  Shore, 
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States,1  and  it  will  not  be  construed  as  barring  the  state  itself  unless  the 
intent  to  do  so  is  clear  beyond  question.  In  such  cases,  all  doubts  are  to  be 
solved  in  favor  of  the  immunity  of  the  state  from  the  operation  of  the  statute.2 

b.  Real  Party  in  Interest.  —  The  government  must  be  the  real  as  well 
as  the  nominal  party  in  interest  in  order  for  the  exemption  from  the  statute 
to  apply.3  Where  the  government  is  merely  a  nominal  plaintiff,  the  suit 
being  brought  for  the  use  of  an  individual,  as  in  mandamus  and  similar  cases, 
the  statute  applies  with  full  force.4 

c.  Government  as  Trustee.  —  But  where  the  United  States  government 
holds  securities  in  trust,  in  discharge  of  obligations  imposed  upon  it  by  treaty, 
it  is,  in  an  action  upon  such  securities,  so  far  a  real  plaintiff  that  the  statute 
of  limitations  will  constitute  no  defense.5 


etc.,  R.  Co.,  2  Ohio  Dec.  300.  1  Ohio  N.  P. 
292. 

Pennsylvania.  —  Com.  v.  Baldwin,  1  Watts 
(Pa.)  54,  26  Am.  Dec.  33;  Com.  v.  Milten- 
berger,  7  Watts  (Pa.)  450;  Munshower  v.  Pat- 
ion,  10  S.  &  R.  (Pa.)  334,  13  Am.  Dec.  678; 
Bagley  v.  Wallace,  16  S.  &  R.  (Pa.)  245;  Com. 
v.  Johnson,  6  Pa.  St.  136;  Glover  v.  Wilson,  6 
Pa.  St.  290;  McKeehan  v.  Com.,  3  Pa.  St.  151; 
Com.  v.  Hutchinson,  10  Pa.  St.  466;  Trout- 
man  v.  May,  33  Pa.  St.  455;  Cullen's  Estate, 
8  Pa.  Co.  Ct.  234;  Com.  v.  Alburger,  1  Whart. 
(Pa.)  488. 

South  Carolina.  —  Harlock  v.  Jackson,  3 
Brev.  (S.  Car.)  254;  State  v.  Arledge,  2  Bailey 
L.  (S.  Car.)  401,  23  Am.  Dec.  145;  State  v. 
Pinckney,  22  S.  Car.  490. 

Tennessee.  —  Weatherhead  v.  Bledsoe,  2 
Overt.  (Tenn.)  352;  Wilson  v.  H  udson,  8  Yerg. 
(Tenn.)  398;  State  v.  Crutchfield,  3  Head 
(Tenn.)  113;   State  v.  Columbia,  (Tenn.  Ch. 

1899)  52  S.  W.  Rep.  511.  But  the  statute  fix- 
ing an  absolute  limitation  of  seven  years  as  to 
suits  against  a  decedent's  estate  applies  to  an 
action  by  the  state.  See  State  v.  Crutcher,  2 
Sivan  (Tenn.)  506;  Chesnutt  v.  McBride,  1 
Ileisk.  (Tenn.)  394. 

Texas.  —Slate  v.  Burnett,  (Tex.  Civ.  App. 

1900)  59  S.  W.  Rep.  599  (suit  to  cancel  land 
patent  for  fraud).  See  also  Jones  v.  Borden,  5 
Tex.  410,  apparently  holding  that  title  may 
be  acquired  as  against  the  state  by  adverse 
possession. 

Vermont.  —  State  Treasurer  v.  Weeks,  4  Vt. 
215. 

Virginia.  —  Nimmo  v.  Com.,  4  Hen.  &  M. 
(Va.)  57,  4  Am.  Dec.  488;  Levasser  v.  Wash- 
burn, 11  Gratt.  (Va.)  572;  Hurst  v.  Dulany,  84 
Va.  701. 

West  Virginia.  —  Hall  v.  Webb,  21  W.  Va. 
318;  State  v.  Sponaugle,  45  W.  Va.  415. 

Wisconsin.  —  Stal.  Wis  (1898),  §  4229,  makes 
the  statute  of  limitations  applicable  to  actions 
by  the  state  or  for  its  benefit  just  as  in  the 
case  of  private  persons.  Coleman  v.  Peshtigo 
Co.,  47  Wis.  180. 

That  a  Government  Officer  Cannot  Waive  the 
Exemption  to  which  the  government  is  entitled, 
see  Finn  v.  U.  S.,  123  U.  S.  227. 

1.  State  Statute  Cannot  Bind  United  States.  — 
V.  S.  v.  Hoar,  2  Mason  (U.  S.)  311;  U.  S.  v. 
Williams,  5  McLean  (U.  S.)  133;  U.  S.  v.  Thomp- 
son, 98  U.  S.  486,  U.  S.  v.  Nashville,  etc.,  R. 
Co.,  118  U.  S.  120;  U.  S.  v.  Davis.  3  McLean 
(U.  S.)  483;  U.  S.  v.  Spiel,  8  Fed.  Rep.  143; 
Godkin  v.  Cohn,  80  Fed.  Rep.  458,  53  U.  S. 


App.  4;  Iverson  v.  Duboses,  27  Ala.  418; 
Wright  v.  Swan,  6  Port.  (Ala.)  84;  McNamee 
v.  U.  S.,  11  Ark.  148;  Nicholls  v.  Council,  51 
Ark.  26,  14  Am.  St.  Rep.  20;  Bledsoe  v.  Doe, 
4  How.  (Miss.)  13. 

2.  Statute  Not  Construed  as  Binding  State.  —  It 
is  universally  held  that,  in  cases  of  doubt  as 
to  whether  the  statute  was  intended  to  include 
the  state,  "  the  doubt  must  be  solved  in  favor 
of  the  state  and  the  state  held  not  to  be  in- 
cluded." State  v.  School  Dist.  No.  3,  34  Kan. 
237.  See  also  U.  S.  v.  Hoar,  2  Mason  (U.  S.) 
314;  State  v.  Crutcher,  2  Swan  (Tenn.)  509. 
And  see  the  cases  throughout  this  subsection. 

What  Is  Suit  by  State.  —  See  State  v.  Stock, 
38  Kan.  154. 

State  Expressly  Excepted  in  Certain  Cases.  — 
The  exemption  in  favor  of  the  slate  exists  in 
all  classes  of  cases,  and  is  not  impliedly  with- 
drawn by  a  provision  in  the  stalute  of  limita- 
tions that  the  limitations  shall  not  run  against 
the  stale  in  actions  concerning  land,  the  stalute 
being  silent  as  to  other  aclions.  Brown  v. 
Sneed,  77  Tex.  471. 

An  Action  by  the  State  on  the  Bond  of  a  Public 
Officer  is  not  within  the  slatute  of  limitations. 
Ware  v.  Greene,  37  Ala.  494;  Slate  v.  Pratte,  8 
Mo.  286,  40  Am.  Dec.  140.  Compare  Straus  v. 
Com.,  1  Duv.  (Ky.)  149,  holding  the  statute 
applicable  to  a  suit  by  the  state  on  a  bail  bond. 

3.  U.  S.  v.  Beebe,  127  U.  S.  338;  Curtner  v. 
U.  S.,  149  U.  S.  662;  McNutt  v.  Bland,  2  How. 
(U.  S.)  9;  Miller  v.  Slate,  38  Ala.  600;  Dilling- 
ham v.  Brown,  38  Ala.  311;  State  v.  Halter, 
149  Ind.  292. 

But  the  rul?  applies  if  ihe  government  is 
the  real  party  in  interest  although  it  is  not  a 
party  to  the  record.  Masteney  v.  Schott,  58 
Ohio  St.  4T0. 

4.  Mandamus  and  Similar  Proceedings  in  Name 
of  State. —  U.  S.  v.  Beebe,  127  U.  S.  338; 
Moody  v.  Fleming,  4  Ga.  118,  48  Am.  Dec. 
210.  See  also  State  v.  School  Dist.  No.  9,  30 
Neb.  520,  27  Am.  St.  Rep.  420;  State  v.  King, 
34  Neb.  196,  33  Am.  St.  Rep.  635.  And  see 
the  title  Mandamus,  post. 

5.  United  States  Holding  Bonds  in  Trust  for 
Indians.  ■ —  Where  bonds  of  a  railroad  company 
are  bought  by  the  United  States  with  the  pro- 
ceeds of  lands  ceded  by  the  Indians,  and  such 
bonds  are  being  held  by  the  government  in 
trust  for  those  Indians,  the  statule  does  not 
run  against  them  although  the  government  is 
not  the  beneficial  owner.  U.  S.  v.  Nashville, 
etc.,  R.  Co.,  118  U.  S.  120,  in  which  case  the 
court,  per  Gray,  J.,  added,  however:  "  This 
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d.  Government  in  Ordinary  Trade  Relations.  —  Where  the  gov- 
ernment divests  itself  of  its  attributes  of  sovereignty  and  enters  into  ordinary 
trade  relations,  it  loses  its  immunity  from  the  statute  and  is  governed  by  the 
same  limitations  as  an  individual  under  similar  circumstances.1  Thus,  the 
United  States  as  owner  of  the  Bank  of  the  United  States  was  subject  to 
the  ordinary  statutes  of  limitation,3  and  the  same  rule  applies  to  a  state  as 
owner  of  a  state  bank.3 

e.  Other  Matters  Not  Governmental.  —  The  principle  has  been 
extended  so  far  as  to  hold  that  in  every  case  where  the  claim  prosecuted  by 
the  government  is  not  a  purely  governmental  matter,  there  is  no  exemption 
from  the  statute,  so  that  the  government,  in  seeking  to  cancel  a  patent  to  land 
alleged  to  have  been  fraudulently  obtained,4  or  to  redeem  land  from  a  fore- 
closure sale,  will  be  barred  unless  the  proceeding  is  begun  within  the  time 
fixed  by  statute.5 

/.  Adverse  Possession.  —  The  rule  that  the  statute  of  limitations  does 
not  run  against  the  government  applies  as  well  to  real  as  to  personal  actions, 
and  lands  belonging  to  the  state  or  to  the  United  States  cannot  be  acquired 
by  an  individual  through  adverse  possession  in  the  absence  of  a  statute 
expressly  providing  therefor.6 

g.  Government  as  Transferrer  or  Transferee.  —  Where  an  indi- 
vidual derives  an  interest  by  contract  from  the  government,  the  statute  of 
limitations  does  not  begin  to  run  against  his  right  to  enforce  such  interest 
until  the  transfer  to  him;  any  adverse  holding  prior  to  his  acquisition  from 
the  government  cannot  be  set  up  against  him.7  And  similarly,  where  the 
government  acquires  a  claim  from  an  individual,  the  statute  ceases  to  run  on 
such  claim  from  the  time  of  the  government's  ownership,8  but  not  earlier,  and 
if  it  was  barred  when  the  government  acquired  it,  there  can,  it  seems,  be  no 
recovery  upon  it.9 

affirmed  on  appeal,  but  on  the  ground  that  the 
government  was  merely  a  nominal  and  nol  a 
real  party.  The  language  above  quoted  was 
impliedly  disapproved.  U.  S.  v.  Beebe.  127 
U.  S.  346.  And  Judge  McCrary  has  elsewhere 
limited  the  meaning  of  the  language  quoied. 
See  U.  S.  v.  Southern  Colorado  Coal,  etc.,  Co., 
IS  Fed.  Rep.  273.  But  see  U.  S.  v.  McElroy, 
25  Fed.  Rep.  804.  That  Ihe  government  is  not 
barred  in  such  a  case,  see  U.  S.  v.  Southern 
Pac.  R.  Co.,  39  Fed.  Rep.  132. 

A  suit  in  equity  by  a  state  to  cancel  a  land 
patent  for  fraud  is  barred  by  the  statute.  Peo- 
ple v.  Clarke,  9  N.  Y.  349,  affirming  10  Barb. 
(N.  Y.)  120,  where  the  question  was  discussed 
at  length.  See  also  U.  S.  v.  Hancock,  30  Fed. 
Rep.  851;  Finn  v.  U.  S.,  123  U.  S.  227. 

5.  See  U.  S.  v.  McElroy,  25  Fed.  Rep.  804. 

6.  See  the  title  Adverse  Possession,  vol.  1, 
pp.  875,  876. 

7.  Government  as  Transferrer.  —  The  propo- 
sition in  the  text  has  many  times  been  decided 
with  reference  to  adverse  possession  of  state 
or  federal  lands.  See  the  title  Adverse  Pos- 
session, vol.  1,  pp.  875-878.  See  also  Southern 
Pac.  R.  Co.  v.  Stanley,  49  Fed.  Rep.  263; 
Predohl  v.  O'Sullivan,  59  Neb.  311  (judgment 
in  favor  of  government  assigned  to  individual). 
Compare  Chicago,  etc.,  R.  Co.  v.  Allfree,  64 
Iowa  500. 

8.  Stale  v.  School  Dist.  No.  3,  34  Kan.  237. 
See  also  U.  S.  v.  Nashville,  etc..  R.  Co.,  11S 

U.  S.  120. 

9.  Claim  Barred  at  Time  of  Assignment.  —  U. 

S.  v.  Buford,  3  Pet.  (U.  S.)  12. 
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case  does  nol  present  the  question  what  effect 
the  statute  of  limitations  may  have  in  an  ac- 
tion on  a  contract  in  which  the  United  States 
have  nothing  but  the  formal  title  and  the  whole 
interest  belongs  to  others."  See  also  U.  S.  v. 
Beebe,  127  U.  S.  338. 

1.  Per  Marshall,  C.  J.,  in  U.  S.  Bank  v. 
Planters'  Bank,  g  Wheat.  (U.  S.)  904.  See 
also  Calloway  v.  Cossart,  45  Ark.  81. 

2.  Government  in  Banking  Business.  —  U.  S. 
Bank  v.  M'Kenzie,  2  Brock.  (U.  S.)  393;  U.  S. 
Bank  v.  Planters'  Bank,  9  Wheat.  (U.  S.) 
904. 

3.  State  Bank.  —  State  Bank  t.  Gibson,  6  Ala. 
814;  Calloway  v.  Cossart,  45  Ark.  81;  State 
Bank  v.  Clark,  1  Hawks  (8  N.  Car.)  36;  State 
Bank  v.  Gibbs,  3  McCord  L.  (S.  Car.)  377; 
Fields  v.  Wheatley,  1  Sneed  (Tenn.)  351;  State 
Bank  v.  Dibrell,  3  Sneed  (Tenn.)  379.  Corn- 
fare  State  Bank  v.  Brown,  2  111.  106. 

4.  Suit  by  United  States  to  Cancel  Patent  to 
Land.  —  The  United  States  filed  a  bill  in  equity 
to  cancel,  as  fraudulent,  land  patents  issued 
forty-three  years  before.  In  holding  that  the 
suit,  though  brought  bv  the  government,  was 
barred,  McCrary,  J.,  said :  "  It  is  well  settled 
t'lat  when  the  United  States  becomes  a  party 
to  a  suit  in  the  courts,  and  voluntarily  submits 
its  rights  to  judicial  determination,  it  is  bound 
by  the  same  principles  that  govern  individu- 
als. When  the  United  States  voluntarily  ap- 
pears in  a  court  of  justice,  it  at  the  same  time 
voluntarily  submits  to  the  law  and  places  itself 
upon  an  equality  with  other  litigants."  U.  S. 
v,  Beebee,  17  Fed.  Rep.  40.    The  decision  was 
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A  Modification  of  This  Rule  is  maintained  by  some  authorities,  to  the  effect  that 
the  statute  runs  against  the  government  just  as  against  an  individual  where 
the  claim  assigned  to  it  was  past  due  at  the  time  of  the  assignment.1 

Retransfer  by  Government.  —  If  the  statute  was  running  on  a  claim  at  the  time 
of  its  transfer  to  the  government,  the  time  it  has  so  run  will  not  be  considered 
as  against  one  who  subsequently  acquires  the  same  claim  from  the  government. 
The  effect  of  the  government  ownership  is  to  start  the  statute  de  novo  upon 
the  claim  becoming  the  property  of  its  assignee.8 

h.  Government  as  Defendant.  —  Where  a  state,  by  its  statutes,  allows 
the  bringing  of  suits  against  it  in  its  own  courts,  it  may,  when  so  sued,  plead 
the  statute  of  limitations  as  any  individual  defendant  might  do,  although 
where  it  is  a  plaintiff  its  prerogative  of  sovereignty  protects  it  from  the  use  of 
such  a  plea  against  it.3  If,  however,  the  government  was  not  subject  to  suit 
at  the  time  when  the  cause  of  action  accrued,  but  became  so  afterwards,  the 
time  during  which  it  was  exempt  from  suit  is  not  to  be  counted.4 

The  Government  Can  Acquire  No  Rights  by  Prescription  where  it  has  not  subjected 
itself  to  suit  in  its  courts.5 

i.  County  Governments  and  Municipalities.  — The  better  rule  seems 
to  be  that  where  a  municipality  seeks  to  assert  rights  which  are  of  a  public 
nature  and  such  as  pertain  purely  to  governmental  affairs,  the  exemption  in 
favor  of  sovereignty  applies  and  the  statute  of  limitations  will  not  constitute  a 
bar  unless  it  is  expressly  so  provided.6    But  in  all  other  respects,  counties, 


1.  Transfer  After  Maturity.  —  See  U.  S.  v. 
White,  2  Hill  (N.  Y.)  61,  37  Am.  Dec.  374. 
Compare  Lambert  v.  Taylor,  4  B.  &  C.  138,  10 
E.  C.  L.  293,  6  Dovvl.  &  R.  188;  U.  S.  v.  Nash- 
ville, etc.,  R.  Co.,  118  U.  S.  120;  Levasser  v. 
Washburn,  ri  Gratt.  (Va.)  572. 

2.  Government  Ownership  Starts  Statute  Anew. 
—  Lambert  v.  Taylor,  4  B.  &  C.  138,  10  E.  C. 
L.  293. 

3.  Government  as  Party  Defendant.  —  Stanley 
v.  Schvvalby,  147  U.  S.  508,  reversing  85  Tex. 
348,  and  approving  Baxter  v.  State,  10  Wis. 
454;  Cowles  v.  State,  115  N.  Car.  173. 

In  Rustomjee  v.  Reg.,  1  Q.  B.  D.  487,  how- 
ever, it  was  held  without  discussion  that  (he 
crown  could  not  plead  the  statute  of  limita- 
tions. But  see  Reg.  v.  Martin,  20  Can.  Sup. 
Ct.  240.  See  also  Arapahoe  v.  Albee,  24  Neb. 
242,  8  Am.  St.  Rep.  202,  distinguishing  Brewer 
v.  Otoe  County,  1  Neb.  373  (county  warrants). 

4.  Com.  v.  Haly,  (Ky.  1899)  51  S.  W.  Rep. 
430;  Cald  well  County  v.  Harbert,  68  Tex.  321. 
See  also  Landes  v.  Norrislown,  (Pa.  1888)  13 
Atl.  Rep.  189,  and  Craft  v.  South  Chester,  (Pa. 
1888)  13  Atl.  Rep.  216,  which  were  suits 
against  municipal  corporations  for  damages 
sustained  by  an  abutting  owner  in  conse- 
quence of  a  change  in  the  grade  of  the  street. 
And  see  Folkenson  v.  Easton,  116  Pa.  St.  523. 

5.  San  Francisco  Sav.  Union  v.  Irwin,  28 
Fed.  Rep.  715.  This  was  a  case  of  adverse 
possession. 

The  rule  applies  to  suits  against  officers  of 
the  United  States  holding  land  in  their  official 
character.  Stanley  v.  Schwalby,  85  Tex.  352; 
Whatley  v.  Patten,  10  Tex.  Civ.  App.  77. 

6.  Where  Municipality  Acts  in  Governmental 
Capacity — United  States. — Sinking  Fund  Com'rs 
v.  Buckner,  48  Fed.  Rep.  533. 

Alabama.  —  Reed  v.  Birmingham,  92  Ala. 
339- 

Georgia.  —  Mitchell  v.  Rome,  49  Ga.  19,  15 
Am.  Rep.  669. 


Idaho. — Fremont  County  v.  Brandon,  (Idaho 
1899)  56  Pac.  Rep.  264  (suit  to  collect  funds 
wrongfully  withheld  by  county  officer). 

Illinois.  —  Alton  v.  Illinois  Transp.  Co.,  12 
111.  38,  52  Am.  Dec.  479;  Chicago  v.  Wright, 
69  111.  318;  Piatt  County  v.  Goodell,  97  111.  84; 
School  Directors  v.  School  Directors,  105  111. 
653;  Greenwood  v.  La  Salle,  137  111.  225; 
People  v.  Oran,  121  111.  650;  Pike  County  v. 
Cadwell,  78  III,  App.  201;  Logan  County  v. 
Lincoln,  81  111.  156. 

Indiana.  —  Brooks  v.  Riding,  46  Ind.  15. 
Iowa.  —  Waterloo    v.    Union  Mill  Co.,  72 
Iowa  437. 

Louisiana.  —  New  Orleans  v.  Magnon,  4 
Mart.  (La.)  2;  Leeds  v.  Hardy,  43  La.  Ann. 
810;  Stewart's  Succession,  41  La.  Ann.  128; 
Mercier's  Succession,  42  La.  Ann.  1135;  New 
Orleans  v.  Wood,  34  La.  Ann.  732;  Rivers  v. 
New  Orleans,  42  La.  Ann.  1196;  Oteri  v. 
Parker,  42  La.  Ann.  374;  Shteveport  v.  Wal- 
pole,  22  La.  Ann.  526;  State  v.  Meyer,  41  La. 
Ann.  436. 

Massachusetts.  —  Arundel  v.  M'Culloch,  10 
Mass.  70. 

Alissouri. — State  v.  Crumb,  157  Mo.  545 
(action  to  recover  lands  granted  brought  in 
name  of  state  for  benefit  of  county  school 
fund). 

Nebraska.  —  Lincoln  St.  R.  Co.  v.  Lincoln 
(Neb.  1901)  84  N.  W.  Rep.  803. 

New  Jersey.  —  Jersey  City  v.  Morris  Canal, 
etc.,  Co.,  12  N.  J.  Eq.  547;  Smith  v.  State,  23 
N.  J.  L.  712;  Manko  Chambersburgh,  25  N. 
J.  Eq.  168;  Cross  v.  Morristown,  18  N.  J.  Eq. 
311. 

Ohio.  —  Hartman  v.  Hunter,  4  Ohio  Cir. 
Dec.  200,  8  Ohio  Cir.  Ct.  623. 

Pennsylvania.  —  Philadelphia  v.  Philadel- 
phia, etc.,  R.  Co.,  58  Pa.  St.  263;  Com.  v. 
McDonald,  16  S.  &  R.  (Pa.)  390;  Glover  v. 
Wilson,  6  Pa.  St.  290. 

Rhode  Island.  — Simmons  v.  Cornell,  I  R.  I 
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cities,  and  other  municipal  subdivisions  are  governed  by  the  statute  as  fully 
and  to  the  same  extent  as  individuals.1 


519;  Mowry  v.  Providence,  10  R.  I.  52  (use 
held  not  public). 

Tennessee,  — Shelby  County  v.  Bickford,  102 
Tenn.  402  (rule  recognized  but  held  not  appli- 
cable); Sims  v.  Chattanooga,  2  Lea  (Tenn.) 
694.  See  also  South  Memphis  v.  Howard, 
Thomp.  Tenn.  Cas.  98,  1  Shannon  Tenn.  Cas. 
68;  Memphis  v.  Looney,  I  Tenn.  Leg.  Rep. 
288,  2  Shannon  Tenn.  Cas.  328;  Elliott  v.  Wil- 
liamson, 11  Lea  (Tenn.)  38;  Memphis  v. 
Lenore,  6  Coldw.  (Tenn.)  412. 

Texas.  —  Marsalis  v.  Garrison,  (Tex.  Civ. 
App.  1894)  27  S.  W.  Rep.  929. 

West  Virginia.  —  Ralston  v.  Weston,  46  W. 
Va.  544,  disapproving  Wheeling  v.  Campbell, 
12  W.  Va.  36;  Forsyth  v.  Wheeling,  19  W.  Va. 
318,  and  Teass  v.  St.  Albans,  38  W.  Va.  1,  in 
so  far  as  they  hold  that  the  public  easement  in 
the  public  highways  of  the  state  is  subject  to 
the  bar  of  the  statute  of  limitations. 

See  also  the  titles  Adverse  Possession,  vol. 
1,  p.  878;  Taxation. 

Bight  of  City  to  Public  Highway.  —  Bice  v. 
Walcott,  64  Minn.  459. 

The  Constitution  of  Mississippi  provides  that 
"  statutes  of  limitation  in  civil  causes  shail  not 
run  against  the  state  or  any  subdivision  or 
municipal  corporation  thereof."  Const.  Miss. 
1890,  §  104.  In  Wayne  County  v.  Helton, 
(Miss,  igoi)  29  So.  Rep.  820,  it  was  held  that 
the  effect  of  this  provision  "  was  to  immedi- 
ately stop  the  running  of  the  statute  against 
counties  on  pending  contracts,  where  the  bar 
was  not  complete,  as  well  as  on  future  con- 
tracts." See  also  Adams  v.  Illinois  Cent.  R. 
Co.,  71  Miss.  752. 

1.  Statute  Held  to  Bun  in  Favor  of  and  Against 
Municipal  Corporations  —  Arkansas.  —  Ft.  Smith 
v.  McKibbin,  41  Ark.  45,  48  Am.  Rep.  19, 
lowed\n  Helena  v.  Hornor,  58  Ark.  151. 

California.  —  Underhill  v.  Sonora,  17  Cal. 
172;  Pimentalz/.  San  Francisco,  21  Cal.  351. 

Indiana.  —  Dearborn  County  v.  Lods,  9  Ind. 
App.  369. 

Iowa.  —  Baker  v.  Johnson  County,  33  Iowa 
151;  Harrison  County  v.  Dunn,  84  Iowa  328; 
Powers  v.  Council  Bluffs,  45  Iowa  652,  24  Am. 
Rep.  792;  Davies  v.  Huebner,  45  Iowa  574; 
Burlington  v.  Burlington,  etc.,  R.  Co.,  41  Iowa 
134;  Pella  v.  Scholte,  24  Iowa  283,  95  Am. 
Dec.  729. 

Maine.  —  Kennebunkport  v.  Smith,  22  Me. 
445- 

Mississippi.  —  Clements  v.  Anderson,  46 
Miss.  581;  Chamberlain  v.  Lawrence  County, 
71  Miss.  949  (suit  by  county  to  recover  dam- 
ages for  occupation  of  land,  brought  for  bene- 
fit of  school  fund);  Madison  County  v.  Powell, 
71  Miss.  618;  Hoieaz/.  Monroe  County,  (Miss, 
1894)  15  So.  Rep.  789  (suit  against  county). 

Missouri.  —  St.  Charles  County  v.  Powell, 
22  Mo.  525,  66  Am.  Dec.  637;  Callaway  County 
v.  Nolley,  31  Mo.  393;  Abeinathy  v.  Dennis, 
49  Mo.  469;  St.  Charles  Tp.  v.  Georges,  50 
Mo.  194. 

New  York.  —  Matter  of  Opening  of  Beck  St., 
(Supm.  Ct.  Spec.  T.)  19  Misc.  (N.  Y.)  571. 

Ohio. — Cincinnati  v.  Evans,  5  Ohio  St.  594; 
Cincinnati  v.  First  Presb.  Church,  8  Ohio  298, 


32  Am.  Dec.  718;  Lane  v.  Kennedy,  13  Ohio 
St.  42;  Hartman  v.  Hunter,  56  Ohio  St. 
175- 

Pennsylvania.  —  Evans  v.  Erie  County,  56 
Pa.  St.  222;  Irwin  v.  Forest  County,  15  Pa.  Co. 
Ct.  632  (suit  against  county);  Cole  v.  Economy 
Tp.,  13  Pa.  Co.  Ct.  549,  holding  that  Const. 
Pa.,  art.  3,  §  21,  prohibiting  different  periods 
of  limitation  as  to  actions  against  corporations 
from  those  against  private  individuals,  applies 
to  municipal  corporations. 

Tennessee.  — Shelby  County  v.  Bickford,  102 
Tenn.  395  (suit  by  county  on  a  covenant 
against  incumbrances);  Galbraith  v.  Knox- 
ville,  105  Tenn.  453  (action  against  city  on  a 
bond). 

Texas.  —  De  Cordova  v.  Galveston,  4  Tex. 
470;  Johnson  v.  Llano  County,  15  Tex.  Civ. 
App.  421. 

Washington.  — Spokane  v.  Stevens,  l2[Wash. 
667  (statute  expressly  made  applicable  to 
municipal  corporations). 

A  Levee  District  in  Mississippi,  created  by  the 
state,  with  power  to  issue  bonds  and  levy 
taxes,  is  a  ''  subdivision  "of  the  state,  and  the 
statute  does  not  run  against  it,  the  constitution 
(1890,  §  104)  providing  that  statutes  of  limita- 
tion shall  not  run  against  the  state  or  any  sub- 
division thereof.  Adams  v.  Illinois  Cent.  R. 
Co.,  71  Miss.  752. 

The  Dis'.rict  of  Columbia  is  a  mere  municipal 
corporation,  and  as  such  is  subject  to  the 
operation  of  the  statutes  of  limitation.  Metro- 
politan R.  Co.  v.  District  of  Columbia,  132  U. 
S.  1. 

School  District.  —  That  the  statute  runs  in 
favor  of  and  against  a  school  district  or  similar 
municipal  subdivision,  see  May  z\  School  Dist. 
No.  22,  22  Neb.  205,  3  Am.  St.  Rep.  266  (suit 
against  district  on  a  school  warrant),  dis- 
tinguishing Brewer  v.  Otoe  County,  1  Neb.  273. 
Compare  School  Trustees  v.  Arnold,  58  III. 
App.  103,  which  was  a  suit  by  school  trustees 
against  a  township  treasurer  to  recover  school 
funds. 

The  provision  of  the  Iowa  Code  that  lapse 
of  time  shall  not  constitute  a  bar  to  any  action 
on  a  contract  for  any  part  of  the  school  fund 
does  not  apply  to  a  suit  against  a  sheriff  to  re- 
cover money  deposited  with  him  in  lieu  of  a 
bail  bond  which  has  been  forfeited,  although 
such  money  belongs  to  the  school  fund.  State 
v.  Farrell,  83  Iowa  661. 

A  State  Charitable  Institution  suing  in  the 
courts  of  a  foreign  state  is  subject  to  the  stat- 
ute of  limitations  of  the  forum,  even  if  at  its 
domicil  it  be  regarded  as  a  part  of  the  state 
government.  Western  Lunatic  Asylum  v. 
Miller,  29  W.  Va.  326,  6  Am.  St.  Rep.  644:  Mc- 
Clanahan  v.  Western  Lunatic  Asylum,  88  Va. 
466. 

A  Suit  Against  the  Estate  of  an  Insane  Person 

to  recover  the  cost  of  support  furnished  to  him 
while  an  inmate  of  the  stale  asylum,  brought 
in  behalf  of  a  county,  is  subject  to  the  bar 
of  the  statute.  Harrison  County  v.  Dunn,  84 
Iowa  328;  State  v.  Dunbar,  qo  Mich.  99  (stat- 
ute having  been  enacted  making  statu'e  of  lim- 
itations applicable  to  suits  by  state). 
192  Volume  XIX. 


When  Statute 


LIMIT  A  TION  OF  ACTIONS. 


Begins  to  Run, 


Where  the  Municipality  Is  a  Defendant,  the  same  rule  applies  as  in  the  case  of  suits 
against  the  state.1 

Exemption  Abolished  by  statute.  — ■  In  some  jurisdictions  the  distinction  between 
actions  by  a  municipality  in  its  capacity  of  a  governmental  agency  and  other 
actions  by  it  has  been  abolished,  and  municipalities  are  made  subject  to  the 
operation  of  the  statute  to  the  same  extent  as  private  persons.2 

j.  Controversies  Between  States.  —  In  controversies  between  states 
the  general  rule  that  the  statutes  of  limitation  do  not  operate  against  a  sover- 
eign government  applies  with  unusual  force.3 

X.  When  Statute  Begins  to  Run  —  1.  General  Rule  —  Time  of  Accrual  of 
Cause  of  Action.  —  The  statute  of  limitations  begins  to  run  from  the  time  when 
the  plaintiff's  cause  of  action  accrues  unless  some  recognized  exception  post- 
pones its  operation.  This  rule  is  never  questioned ;  the  difficulty  lies  in 
determining  when  the  cause  of  action  is  to  be  deemed  as  having  accrued. 

2.  General  Rule  as  to  When  Cause  of  Action  Is  Deemed  to  Accrue.  —  A  cause 
of  action  does  not  accrue  until  the  party  owning  it  is  entitled  to  begin  and 
prosecute  an  action  thereon;  it  accrues  at  the  moment  when  he  has  a  legal 
right  to  sue  on  it  and  no  earlier.4  The  existence  of  extrinsic  facts  which  pre- 
vent or  excuse  him  from  bringing  suit,  e.  g.,  the  disability  of  infancy,  the  fact 
that  the  courts  are  closed  owing  to  a  state  of  war,  or  similar  obstacles,  does  not 
affect  the  question,  but  such  facts  merely  operate  to  postpone  the  operation  of 
the  statute;  they  do  not  affect  the  right  to  sue.5 

3.  General  Rule  Applied  to  Various  Causes  of  Action  —  a.  Claims  Depending 
on  Contingency  or  Condition  —  (i)  In  General.  —  The  right  of  action  on 
a  claim  depending  on  a  contingency  or  condition  does  not  accrue  until  the 
happening  of  the  contingency  or  the  fulfilment  of  the  condition,  and  the  stat- 
ute does  not  begin  to  run  until  then.6    Where,  however,  it  is  the  right  or 


1.  "  That  the  statute  of  limitations  runs  in 
favor  of  counties  against  their  ordinary  in- 
debtedness is  the  rule  in  this  state.  Gaines 
v.  Hot  Spring  County,  39  Ark.  262;  Desha 
County  v.  Jones,  51  Ark.  524."  Per  Heming- 
way, J.,  in  Crudup  v.  Ramsey,  54  Ark.  168. 
See  also  Callanan  v.  Madison  County,  45  Iowa 
561;  Scott  v.  Chickasaw  County,  53  Iowa  47. 
And  see  the  preceding  notes. 

2.  See  St.  Paul  v.  Chicago,  etc.,  R.  Co.,  45 
Minn.  387  [construi/i*  Laws  Minn.  1881,  c.  24]; 
St.  Paul,  etc.,  R.  Co.  v.  Minneapolis,  45  Minn. 
400. 

3.  See  Rhode  Island  v.  Massachusetts,  15 
Pet.  (U.  S.)  233.  See  also  U.  S.  v.  Alexan- 
dria, 19  Fed.  Rep.  609. 

4.  When  Cause  of  Action  Accrues.  —  Hecht  v. 
Slaney,  72  Cal.  363;  Goodnow  v.  Wells,  76 
Iowa  774;  Weiser  v.  McDowell,  93  Iowa  772; 
Johnson  v.  Barnes,  (Ky.  1887)  4  S.  W.  Rep. 
176;  Whiting  v.  Leakin,  66  Md.  255;  State  v. 
Tittman,  54  Mo.  App.  490;  McCIure  v.  Laven- 
der, 21  Neb.  181;  Kelly  v.  Supreme  Council, 
etc.,  46  N.  Y.  App.  Div.  79;  Matter  of  Purdy, 
56  NT.  Y.  App.  Div.  544;  Hostetter  v.  Hollin- 
ger,  117  Pa.  St.  606;  McBee  v.  Loftis,  1  Strobh. 
Eq.  (S.  Car.)  90;  Warren  v.  Murray,  (1894)  2 
Q.  B.  648,  9  Reports  793,  64  L.  J.  Q.  B.  42. 
See  also  Davis  v.  Brown,  98  Ky.  475;  Brown 
v.  Houdlette,  10  Me.  407. 

6.  See  generally  infra,  this  title.  Postpone- 
ment. Suspension,  and  interruption  of  Statute. 

An  exception  to  the  rule  of  the  text  exists 
in  the  case  of  fraudulent  concealment,  the  rule 
being  that  the  action  is  deemed  to  have  accrued 
only  upon  the  plaintiff's  discovery  of  the  fraud. 
19  C.  of  L. — 13 


See  infra,  this  title,  Postponement,  Suspension, 
and  Interruption  of  Statute  —  Fraud  and  Fraud- 
ulent Concealment. 

6.  Statute  Runs  Only  from  Happening  of  Con- 
tingency or  Performance  of  Condition  — ■  United 
States.  —  Louisiana  v.  U.  S.,  22  Ct.  CI.  284; 
Fidelity  Ins.,  etc.,  Co.  v.  Mechanics'  Sav. 
Bank,  97  Fed.  Rep.  297,  38  C.  C.  A.  193  (con- 
tingent liability  of  stockholder);  Irvine  v. 
Angus,  93  Fed.  Rep.  629,  35  C.  C.  A.  507. 

Alabama. — Jones  v.  Lightfoot,  10  Ala.  17; 
Manning  v.  Pippen,  86  Ala.  357,  11  Am.  St. 
Rep.  46. 

Arkansas.  —  Burton  v.  Lockert,  9  Ark.  411. 
California.  —  Priet  v.  De  la  Montanya,  85 
Cal.  148;  Ryer  v.  Stockwell,  14  Cal.  134,  73 
Am.  Dec.  634  (reward  for  evidence  leading  to 
conviction;  statute  runs  only  from  conviction). 
Compare  West  v.  Russell,  74  Cal.  544. 

Iowa.  —  Goodnow  v.  Stryker,  62  Iowa  221; 
Eyerly  v.  Jasper  County,  77  Iowa  470. 

Kansas.  —  Patmor  v.  Rombauer,  46  Kan. 
409;  Tipton  v.  Warner,  47  Kan.  606;  Haire  v. 
Miller,  49  Kan.  270.  See  also  Jones  v.  Ei*ler, 
3  Kan.  134. 

Kentucky.  —  Dorsey  v.  Swan,  (Ky.  1887)  43 
S.  W.  Rep.  693. 

Louisiana.  —  Gueno  v.  Sonmastre,  1  La.  Ann. 
44;  Morgan  v.  Brown,  12  La.  Ann.  159. 
Missouri.  —  Landis  v.  Saxton,  89  Mo.  375. 
New  York.  —  Cooley  v.  Lobdell,  82  Hun  (N. 
Y.)  98;  Tebo  v.  Robinson,  100  N.  Y.  27. 

North  Caiolina.  — Cape  Fear,  etc.,  Nav.  Co. 
v.  Wilcox,  7  Jones  L.  (52  N.  Car.)  481,  78  Am. 
Dec.  260;  Barnes  v.  McCullers,  108  N.  Car.  46; 
Eller  v.  Church,  121  N.  Car.  269. 
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duty  of  the  claimant  to  comply  with  certain  conditions  in  order  to  render  his 
right  of  action  absolute,  or  where  the  performance  of  the  condition  is  within 
his  power,  such  performance  must  be  accomplished  within  a  reasonable  time, 
and  the  statute  will  begin  to  run,  not  from  the  time  of  actual  performance,  but 
from  the  time  when  it  was  reasonably  practicable.1 

Whether  the  Contingency  Affects  the  Right  or  Merely  the  Amount  of  Recovery,  the  rule  is 
the  same;  if  the  plaintiff  is  entitled  to  recover  a  greater  or  less  amount, 
dependent  upon  a  certain  contingency,  which  may  or  may  not  happen,  the 
statute  runs  against  him  only  after  the  amount  to  which  he  is  entitled  becomes 
certain.2 

So  Long  as  the  Happening  of  the  Contingency  Remains  a  Possibility,  the  running  of  the 
statute  is  postponed.3 

The  Death  of  the  Party  Prior  to  the  Happening  of  the  Contingency  does  not  set  the  stat- 
ute in  motion  in  favor  of  his  estate.  The  inchoate  cause  of  action  continues 
to  exist  against  his  personal  representatives  as  it  did  against  him.4 

The  Question  Whether  the  Right  of  Action  Depends  on  a  Contingency  must  be  determined 
from  the  intention  of  the  parties,  to  be  gathered  from  their  agreement.  If 
the  time  of  performance  is  fixed,  the  cause  of  action  accrues  upon  a  failure  to 
perform  at  that  time,  notwithstanding  other  conditions  mentioned  in  the  agree- 
ment,5 unless  it  is  clear  that  the  intention  of  the  parties  was  otherwise.6 

(2)  When  Contingency  Is  Result  of  Pending  Suit. — The  fact  that  the 
decision  in  a  pending  lawsuit  may  largely  affect  a  claimant's  rights  does  not 
cause  his  right  of  action  to  accrue  only  upon  the  termination  of  such  suit. 
His  cause  of  action  accrues  independently  of  it,  except  when  the  pending  suit 
is  practically  conclusive  as  to  the  nature  and  extent  of  his  rights  7  or  when  his 


Pennsylvania. — Wills  v.  Gibson,  7  Pa.  St. 
154;  Wambold  v.  Hoover,  110  Pa.  St.  9. 

South  Carolina.  —  Moore  v.  Caldwell,  8  Rich. 
Eq.  (S.  Car.)  22. 

Texas. — Tinsley  v.  Penniman,  8  Tex.  Civ. 
App.  495;  Stevens  v.  Lee,  70  Tex.  279. 

Vermont.  —  Dorwin  v.  Smith,  35  Vt.  69;  Mc- 
Lane  v.  Johnson,  59  Vt.  237;  Robinson  v.  Mis- 
sisquoi  R.  Co.,  59  Vt.  426. 

Virginia.  —  Bowles  v.  Elmore,  7  Gratt. 
(Va.)  385;  Scott  v.  Osborne,  2  Munf.  (Va.)  413. 

West  Virginia.  —  Cann  v.  Cann,  45  W.  Va. 
5°3- 

Wisconsin.  —  Mann  v.  Everts,  64  Wis.  372; 
Pinkum  v.  Eau  Claire,  81  Wis.  301. 

Canada.  —  Atkinson  v.  Bradford  Third  Equi- 
table Ben.  Bldg.  Soc,  25  Q.  B.  D.  377.  See 
also  Waters  v.  Thanet,  2  Q.  B.  757,  42  E.  C.  L. 
8)9- 

As  to  a  Contract  by  an  Heir  by  Which  He 
Agrees  to  Assign  His  Expectancy,  the  statute  runs 
only  upon  the  death  of  his  ancestor.  Clen- 
dening  v.  Wyatt,  54  Kan.  523. 

Where  a  Devise  Is  Contingent  upon  the  Devisee's 
Remaining  Temperate  During  a  Certain  Time, 
since  Ihe  devise  does  not  vest  title  in  him  un- 
til he  has  performed  the  condition  by  remain- 
ing temperate  during  the  time  fixed,  the  statute 
does  not  run  against  his  right  to  a  partition  of 
the  lands,  part  of  which  were  so  devised  to 
him,  until  the  expiration  of  the  period  of  pro- 
bation.   Millsaps  u.  Shotwell,  76  Miss.  923. 

Where  the  Contingency  Is  Dependent  upon  the 
Election  of  the  Plaintiff,  the  statute  runs  against 
the  plaintiff  only  from  the  time  when  he  exer- 
cises his  right  of  election,  provided  he  does  so 
within  a  reasonable  time.  Tipton  v.  Warner, 
47  Kan.  606;  Haire  v.  Miller,  49  Kan  270. 

1,  See  the  preceding  note. 


2.  Allen  v.  Stephens,  102  Ga.  596  (contin- 
gency  the  remarriage  of  a  widow);  O'Toole  v. 
Hurley,  115  Mich.  517. 

Where  a  Mortgagor  Undertakes  in  the  Mort- 
gage to  Pay  a  Balance  Which  the  Security  May 
Fail  to  Pay,  the  statute  runs  against  the  mort- 
gagoi's  personal  liability  forsuch  balance  from 
the  time  of  the  maturity  of- the  mortgage  debt, 
and  not  from  the  time  when,  by  a  sale  of  the 
mortgaged  property,  the  exact  amount  of  the 
balance  is  ascertained.  In  re  McHenry,  (1894) 
3  Ch.  290,  7  Reports  527. 

3.  Subero  v.  Hurlock,  82  Md.  42. 
Confessing  Judgment  on  Barred  Claim.  —  Where 

the  contingency  is  the  recovery  of  a  judgment 
against  the  plaintiff,  he  cannot,  by  confessing 
a  judgment  in  favor  of  a  barred  claim,  thus 
bring  about  the  happening  of  the  contingency 
and  create  a  liability  against  the  defendant. 
Eller  v.  Church,  121  N.  Car.  269. 

4.  Effect  of  Death.  —  Fidelity  Ins.,  etc.,  Co.  v. 
Mechanics'  Sav.  Bank.  97  Fed.  Rep.  297,  38  C. 
C.  A.  193  (stockholder's  liability  for  corporate 
debts);  Richmond  v.  Irons,  121  U.  S.  27.  See 
also  Mann  v.  Everts,  64  Wis.  372. 

5.  SeeSchlueter  v.  Albert,  39  Mo.  App.  154; 
Davis  v.  McMullen,  86  Va.  256. 

6.  Note  Payable  in  a  Fixed  Time  upon  Perform- 
ance of  Certain  Condition.  —  Robertson  v.  Cates, 
74  Tex.  408. 

7.  Contingency  Result  of  Suit  Pending  — 
United  States.  —  Elder  v.  McClaskey,  70  Fed. 
Rep.  529,  37  U.  S.  App.  1;  Lamb  v.  Ewing. 
(C.  C.  A.)  54  Fed.  Rep.  269;  Gaines  v.  Ham- 
mond, 6  Fed.  Rep.  449;  Thayer  v.  Kansas  L. 
&  T.  Co.,  (C.  C.  A.)  100  Fed.  Rep.  901;  Mur- 
ray v.  Chicago,  etc.,  R.  Co.,  92  Fed.  Rep.  868; 
Nickles  v.  U.  S.,  42  Fed.  Rep.  757;  Phelps  v. 
Elliott,  3^  Fed.  Rep.  455. 
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success  therein  is  a  prerequisite  to  his  right  to  maintain  his  new  action.' 

Final  Decree.  —  If,  by  agreement  of  the  parties  or  otherwise,  their  respective 
rights  are  to  be  determined  by  the  decision  in  a  particular  lawsuit,  the  cause 
of  action  in  favor  of  either  as  against  the  other  accrues  only  upon  a  final 
determination  of  the  suit,  and  the  statute  is  not  set  in  motion  by  a  decree  of 
an  intermediate  court.8 

(3)  Contract  to  Take  Effect  on  Happening  of  Event  Certain.  —  A  right  of 
action  on  a  contract  that  is  to  take  effect  on  the  happening  of  an  event  certain 
does  not  accrue,  so  as  to  start  the  running  of  the  statute,  until  the  happening 
of  the  event.3 

(4)  Necessity  of  Notice  of  Happening  of  Contingency.  —  If  it  is  a  part  of  the 
agreement  between  the  parties  that  one  shall  have  notice  from  the  other  of 
the  happening  of  the  contingency,  the  matter  being  under  the  control  of  the 
latter,  the  former's  cause  of  action  arises,  not  upon  the  happening  of  the  con- 
tingency, but  upon  his  receiving  notice  thereof.4 

(5)  Result  of  Wrongful  Act  Uncertain.  —  Where  the  act  complained  of 
might  or  might  not  be  injurious,  and  the  plaintiff's  right  of  action  must 
depend  upon  its  proving  injurious,  the  cause  of  action  cannot  be  considered 
as  accruing  until  the  injury  has  developed,  and  until  then  the  statute  does  not 
begin  to  run.5 

(6)  Claim  Payable  Out  of  Particular  Fund.  —  The  statute  runs  in  case  of  a 
claim  payable  out  of  a  particular  fund,  not  yet  realized,  only  from  the  time 
when  the  fund  is  available.6    If  the  fund  proves  to  be  not  available,  it  runs 


Alabama. — See  Jones  v.  Lightfoot,  10  Ala. 

Iowa.  —  Eyerly  v.  Jasper  County,  77  Iowa 
470. 

Kansas.  —  Atchison  First  Nat.  Bank  v.  King, 
60  Kan.  733. 

Louisiana.  —  Amet  v.  Boyer,  43  La.  Ann. 
562. 

Missouri.  —  State  v.  Tittman,  54  Mo.  App. 
490. 

Montana.  —  Elling  v.  Harrington,  17  Mont. 
322. 

New  York.  —  Reid  v.  Albany  County,  60 
Hun  (N.  Y.)  215. 

Pennsylvania.  —  New  Holland  Turnpike 
Road  Co.  v.  Farmers'  Mut.  Ins.  Co.,  144  Pa. 
St.  541,  29  W.  N.  C.  (Pa.)  11. 

Texas.  —  Hardin  v.  Clark,  1  Tex.  Civ.  App. 
565. 

See  also  Morton  v.  Nevada,  52  Fed.  Rep.  350, 
10  U.  S.  App.  333,  affirming  41  Fed.  Rep.  582; 
Reid  v.  Albany  County,  128  N.  Y.  364,  revers. 
ing  60  Hun  (N.  Y.)2I5;  Wynne  v.  Willis,  76 
Tex.  589;  Kaufman  v.  Wolf,  77  Tex.  250. 
Compare  Pusey  v.  Wathen,  90  Ky.  473. 

1.  People  v.  Kendall,  14  Colo.  App.  175; 
Hawley  v.  Simons,  74  111.  App.  222;  Kreitz  71. 
Behrensmeyer,  149  111.  496,  affirming  52  111. 
App.  291;  Scherer  v.  Ingerman,  no  Ind.  428; 
Falley  v.  Gribling,  ia8  Ind.  no;  Martin  v. 
Martin,  n8  Ind.  227;  Grant  Tp.  v.  Reno  Tp., 
107  Mich.  409;  Cooper  v.  Deal,  114  Mo.  527; 
Dunn  v.  Miller,  96  Mo.  324;  Hovey  v.  Elliott, 
118  N.  Y  124;  Denson  v.  Ham,  (Tex.  App. 
1891)  16  S.  W.  Rep.  182. 

2.  Final  Decree  Determines.  —  Lamb  v.  Ewing, 
(C.  C.  A.)  54  Fed.  Rep.  269;  Nix  v.  Draughon, 
54  Ark.  340. 

The  right  accrues  upon  the  rendition  of  the 
judgment  of  the  court  of  last  resort,  and  not 
from  the  time  when  the  mandate  of  such  court 
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is  filed  in  the  court  below.  Nickles  v.  U.  S., 
42  Fed.  Rep.  757. 

3.  Happening  of  Event  Certain.  —  Quigley  v. 
Harold,  22  111.  App.  269;  Walker  v.  I.arkin, 
127  Ind.  100;  Simons  v.  Beaver,  15  Ind.  App. 
510;  Mills  v.  Mills,  43  Kan.  699;  In  re  Hess, 
57  Minn.  282  (services  to  be  paid  for  upon 
death  of  employer);  Cooley  v.  Lobdell,  82 
Hun  (N.  Y.)  98  (contract  to  convey  land  on 
completion  of  a  building  thereon);  Gilbert  v. 
Taylor,  76  Hun  (N.  Y.)  92,  affirmed  148  N.  Y. 
298;  Alden  v.  Barnard,  (Supm.  Ct.  Spec.  T.) 
15  Misc.  (N.  Y.)  512.  See  also  Fogal  v.  Page, 
(Supm.  Ct.  Gen.  T.)  13  N.  Y.  Supp.  656;  Sevier 
v.  Carson,  8  Tex.  Civ.  App.  340;  National 
Cotton-Oil  Co.  v.  Taylor,  (Tex.  Civ.  App.  1898) 
45  S.  W.  Rep.  478;  McClaine  v.  Fairchild, 
(Wash.  1901)  63  Pac.  Rep.  517. 

4.  Notice.  —  Hall  v.  Roberts,  58  Hun  (N.  Y.) 
539  (party  agreeing  to  pay  when  he  should  sell 
a  certain  ship);  Cobb  v.  Decatur  First  Nat. 
Bank,  91  Tex.  226  (attorney's  right  to  a  fee  con- 
tingent on  collection  of  a  judgment,  where 
amount  of  the  judgment  was  afterwards  paid  to 
his  client). 

5.  Steel  v.  Bryant,  49  Iowa  116;  Garrett  v. 
Bicklin,  78  Iowa  115.  See  also  Moore  v.  Mc- 
Kinley,  60  Io.va  367;  Brown  v.  Clingman,  47 
La.  Ann.  25;  Hempsted  v.  Cargill,  46  Minn. 
118;  State  v.  Tittman,  54  Mo.  App.  490;  West 
v.  El  Campo  Land  Co.,  (Tex.  Civ.  App.  1895) 
32  S.  W.  Rep.  426. 

6.  Claim  Payable  from  Particular  Fund.  —  New 
Orleans  v.  Warner,  175  U.  S.  128;  Grayson  v. 
Latham,  84  Ala.  546;  Sawyer  v.  Colgan,  102 
Cal.283;  Wetmorez'.  Monona  County,  73  Iowa 
88;  Stevens  County  v.  Tandler,  9  Kan.  App. 
761;  Fernandez  v.  New  Orleans,  46  I  .a.  Ann. 
1130;  Aultman  v.  Martin,  49  Neb.  103;  Davis  v. 
Lincoln  County,  23  Nev.  262.  Compare  Emery 
v.  Day,  1  C.  M.  &  R.  245. 
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from  the  time  when  that  fact  is  definitely  ascertained. 1  •  This  rule  finds  fre- 
quent application  in  actions  by  a  withdrawing  stockholder  of  a  building  and 
loan  or  similar  mutual  association.  The  claim  of  such  a  stockholder  being,  by 
express  agreement,  payable  only  out  of  funds  of  a  certain  class,  the  statute  is 
not  set  in  motion  against  it  until  such  funds  sufficient  to  pay  it  are  available.2 

Where  a  Note  Is  Payable  Out  of  the  Proceeds  of  a  Contemplated  Sale  a  cause  of  action 
accrues  thereon  as  soon  as  the  proceeds  from  the  sale  are  realized.3  If  the 
promisor  becomes  the  purchaser,  the  statute  runs  from  the  time  when,  under 
the  terms  of  sale,  a  sufficient  amount  is  due  from  him  to  satisfy  the  note.4 

b.  Where  Demand  Essential  to  Perfect  Cause  of  Action  —  (i)  Gen- 
eral Rule.  —  The  question  when  a  demand  is  necessary  before  an  action  may 
be  brought  is  discussed  elsewhere.6  In  all  cases  where  the  demand  is  neces- 
sary to  complete  or  perfect  the  cause  of  action  the  statute  does  not  begin  to 
run  until  it  has  been  made,  since  it  is  not  until  then  that  the  cause  of  action 
can  properly  be  said  to  have  accrued.6    This  rule  is  subject,  however,  to  the 


1.  When  Particular  Fund  Proves  Unavailable. 

—  Connolly  v.  San  Francisco,  (Cal.  1893)  33 
Pac.  Rep.  1 109. 

2.  Andrews  -j.  Roanoke  Bldg.  Assoc.,  etc., 
Co.,  98  Va.  445.  See  also  the  title  Building 
and  Loan  Associations,  vol.  4,  p.  1048. 

3.  Sayers  v.  Sayers,  90  Va.  755.  See  also 
Clay  v.  McKeen,  69  N.  H.  86;  Thacher  v. 
Hope  Cemetery  Assoc.,  79  Hun  (N.  Y.)  222; 
Tonkin  v.  Baum,  114  Pa.  St.  4T4;  Smith  v. 
Bell,  107  Pa.  St.  352;  Brown  v.  Hitchcock,  69 
Vt.  197. 

4.  Sayers  v.  Sayers,  90  Va.  755. 
Promise  to  Pay  when  Mortgage  Is  "  Collected."  — 

Se-;  Morgan  v.  Plumb,  9  Wend.  (N.  Y.)  287. 

Note  Payable  "  as  Soon  as  Convenient."  —  See 
Joies  v.  Eisler,  3  Kan.  134. 

Promise  by  Debtor  to  Pay  "  the  Moment  I  Am 
Able."  —  Tebo  v.  Robinson,  100  N.  Y.  27.  See 
also  Scott  v.  Thornton,  io4Tenn.  547. 

5.  Where  Demand  Essential.  —  See  the  title 
Df.mand,  vol.  g,  p.  198. 

6.  United  States.  —  Leather  Manufacturers' 
Nat.  Bank  v.  Merchants'  Nai.  Bank,  128  U.  S. 
26;  King  Iron  Bridge,  etc..  Co.  v.  Otoe  County, 
27  Fed.  Rep.  800;  Glenn  v.  Marbury,  145  U. 
S.  499. 

Alabama.  —  Massie  v.  Byrd,  87  Ala.  672. 

Arkansas.  — Parker  v.  Gaines,  (Ark.  1889) 
11  S.  W.  Rep.  693  (stock  loaned  10  be  re- 
turned, with  earnings,  on  demand). 

California. — San  Luis  Obispo  County  v. 
King,  69  Cal.  531;  Thomas  v.  Pacific  Beach 
Co.,  115  Cal.  136;  Bills  v.  Silver  King  Min. 
Co.,  106  Cal.  9. 

Colorado.  — Schloss  v.  Pitkin  County,  I  Colo. 
App.  14s. 

Georgia.  —  Stringer  v.  Stringer,  93  Ga.  320. 

Illinois.  —  Bartlett  v,  Wright,  29  III.  App. 
339;  Pekin  v.  Reynolds,  31  111.  529,  83  Am. 
Dec.  244. 

Indiana.  —  Raymond  v.  Simonson,  4  Blackf. 
(lnd.)  77;  High  v.  Shelby  County,  92  Ind.  586; 
Jefferson  School  Tp.  v.  School  Town,  5  Ind. 
App.  586. 

Ioum.  —  Owen  v.  Higgins,  (Iowa  1900)  84  N. 
W.  Rep.  713:  Phillips  v.  Wilmarth,  98  Iowa. 
32;  Carpenter  v.  District  Tp.,  58  Iowa  335. 

Kansas.  —  Stevens  County  v.  Tandler,  9 
Kan.  App.  761. 

Kentucky.  —  Louisville  Bank  v.  Gray,  84  Ky. 
566. 


Maine. — Weymouth  v.  Gile,  83  Me.  437; 
Varner  v.  Nobleborough,  2  Me.  121,  11  Am. 
Dec.  48. 

Maryland.  —  Rhind  v.  Hyndman,  54  Md. 
527,  39  Am.  Rep.  402. 

Massachusetts.  —  Robinson  v.  Robinson,  173 
Mass.'  233;  Codman  v.  Rogers,  10  Pick. 
(Mass.)  112;  Reading  v.  Maiden,  141  Mass. 
580;  Little  v.  Blunt,  9  Pick.  (Mass.)  490. 

Michigan.  —  Ewers  r.  White,  114  Mich.  266. 
Nebraska.  —  Reeves  v.  Nye,  28  Neb.  571. 
New  Hampshire.  —  Ela  v.  Ela,  (N.  H.  1900) 
47  Atl.  Rep.  414. 

New  York.  —  Ganley  v.  Troy  City  Nat. 
Bank,  98  N.  Y.  487;  Bank  of  British  North 
America  v.  Merchants'  Nat.  Bank,  91  N.  Y. 
106;  Hitchcock  v.  Wiltsie,  6  Dem.  (N.  Y.)  255; 
Fry  v.  Clow,  50  Hun  (N.  Y.)  574  (conversion 
of  piano  sold  on  instalment  plan);  Strough  r. 
Jefferson  County,  50  Hun  (N.  Y.)  55:  Bowman 
v.  Hoffman,  (C.  PI.  Eq.  T.)  22  Civ.  Pro.  (N. 
Y.)  371;  Moore  v.  Williams,  (Albany  City  Ct.) 
26  N.  Y.  Supp.  766  (action  against  bailee  for 
failure  to  return  chattel). 

Arorlh  Carolina.  —  Shuffler  v.  Turner,  111  N. 
Car.  297. 

Tennessee.  —  Bush  v.  Phillips,  3  Lea  (Tenn.) 
65  (suit  against  public  officer  and  sureties  on 
his  bond). 

Utah.  —  Stevens  v.   Rogers,  16  Utah 
(notes  left  with  attorney  for  collection). 

Vermont.  —  Smith  v.  Franklin,  61  Vt. 
Blaisdell  v.  School  Dist.  No.  2,  72  Vt 
Staniford  t*.  Tuitle.  4  Vt.  82;  Collard  v.  Tuttle, 
4  Vt.  491,  24  Am.  Dec.  627. 

West  Virginia. — Thompson  v.  Whitaker 
Iron  Co.,  41  W.  Va.  574. 

Wisconsin.  —  Tucker  v.  Grover,  60  Wis.  240. 
Canada.  —  Miller  v.  Dell.  (1891)  1  Q.  B.  468. 
County-seat  Omitted  from  Warrant.  —  In  Pres- 
cott  v.  Gonser,  34  Iowa  175,  the  cletk  of  the 
board  of  supervisors  issued  a  county  warrant 
in  pursuance  of  an  order  of  the  board,  but 
neglected  to  place  the  seal  of  the  county  there- 
on. It  was  held  that  the  statute  commenced 
to  run  in  favor  of  the  officer  and  his  successor 
for  such  omission  from  the  time  when  it  oc- 
curred, and  not  from  the  time  of  a  demand  to 
supply  it.  See  also  Lower  v.  Miller,  66  Iowa 
40S. 

What  Constitutes  Demand.  —  See  generally  the 
title  Demand,  vol.  9,  pp.  198,  211. 
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qualification  that  the  demand  must  be  made  within  a  reasonable  time.1 

Effect  of  Subsequent  Demands.  — -A  demand  once  made  and  compliance  refused 
set  the  statute  in  motion,  and  the  claimant  cannot,  by  making  subsequent 
demands,  cause  the  statute  to  run  from  a  later  date.2 

(2)  Exceptions  to  Rule — (a)  Claims  Against  Municipalities.  —  An  exception  to 
the  general  rule  that  the  statute  runs  only  from  the  time  of  the  demand  seems 
to  exist,  in  some  jurisdictions,  in  cases  where  by  special  statute  claims  for 
damages  against  a  municipal  corporation  must  be  formally  presented  to  the 
authorities  before  suit  may  be  brought.3  The  theory  of  the  rule  seems  to  be 
that  the  presentation  of  the  claim  to  the  municipal  authorities  for  acceptance 
or  rejection  is  regarded,  in  a  measure,  as  a  part  of  the  suit  itself.4  This 
exception,  however,  is  rejected  by  some  authorities  as  having  no  foundation 
in  principle.5 

(b)  Debtor's  Conduct  Rendering  Demand  Unnecessary.  —  Another  exception  to  the  rule 
that  the  statute  runs  only  from  the  time  when  a  demand  is  made  exists  in 
cases  where  the  debtor  or  defendant,  by  some  positive  act  of  which  the  claim- 
ant has  notice,  distinctly  repudiates  his  liability.  In  such  cases  the  demand 
becomes  a  mere  formality  and  is  unnecessary,  so  that  the  statute  begins  to 
run  from  the  date  of  such  repudiation  of  liability.6 

(c)  Notes  Payable  on  Demand  —  aa.  In  General.  — Notes  payable  on  demand  are, 
according  to  the  great  weight  of  authority,  due  upon  the  day  of  their  execu- 
tion, and  no  demand  is  necessary  to  entitle  the  holder  to  sue  thereon.7  In 
such  cases,  therefore,  the  cause  of  action  accrues  when  the  note  is  executed, 
and  the  statute  begins  to  run  from  that  date,  and  not  from  the  date  when  an 
actual  demand  is  made.8 


1.  See  infra,  this  section,  Effect  of  Plaintiff' s 
Laches, 

2.  Subsequent  Demands.  —  Merrill  v.  Monti- 
cello,  72  Fed.  Rep.  462,  34  U.  S.  App.  615; 
Kdsey  v.  Griswold,  6  Biro.  (N.  Y.)  436; 
Fuller  v.  Oneal,  82  Tex.  417.  See  also  Keyser's 
Appeal,  124  Pa.  St.  80,  modifying  York's  Ap- 
peal, no  Pi.  Si.  76. 

Where  a  Demand  Is  Made  and  Then  Retracted, 
and  subsequently  another  demand  is  made, 
the  siatute  begins  to  run  from  the  time  of  ihe 
second  demand,  and  not  from  the  first,  unless 
it  appears  that  upon  the  first  demand  there 
were  a  refusal  to  pay  and  a  repudiation  of 
liability  which  were  not  reiracted.  Lydig  v. 
Braman,  (Mass.  1900)  58  N.  E.  Rep.  696. 

3.  Claims  Against  Municipality  —  Special  Stat- 
utes. --  Hiitrager  v.  Richter,  76  Iowa  406;  Cal- 
lanan  v.  Madison  County,  45  Iowa  561 ;  Beecher 
v.  Clay  County,  52  Iowa  140;  King  v.  Frank- 
fori,  2  Kan.  App.  530.  Compare  Guthrie  v.  T. 
\V.  Harvey  Lumber  Co.,  9  Okla.  464. 

4.  See  Hintrager  v.  Richter,  76  Iowa  406. 

5.  See  Miller  v.  Hinds  County,  68  Miss.  88 
(claim  of  district  attorney  for  prosecuting  state 
cases);  Brehm  v.  New  York.  104  N.  Y.  186. 

A  Texas  statute  (now  Rev.  Stat.  1895,  an 
790)  provides  that  "  no  county  shall  be  sued 
unless  the  claim  upon  which  such  suit  is 
founded  shall  have  first  been  presented  to  the 
county  commissioners'  court  for  allowance,  and 
such  court  shall  have  neglected  or  refused  to 
audit  or  allow  the  same  or  any  part  thereof." 
Under  this  provision  the  statute  of  limitations 
does  not  begin  against  such  a  claim  until  its 
reiection  by  the  court.  Caldwell  County  v. 
Harbert,  68  Tex.  321. 

6.  Denial  of  Liability.  —  See  the  title  Demand, 
vol.  9,  p.  209.    And  see  People  v.  Weineke, 


122  Cal.  535;  Clelland  v.  McCumber,  15  Colo. 
355,  followed  in  Chicago,  etc.,  R.  Co.  v.  Philpot, 
56  Neb.  212;  Cloud  County  v.  Hostetter,  6 
Kan.  App.  286;  Galbraith  v.  Howard,  n  Tex. 
Civ.  App.  230;  Maitland  v.  Zanga,  14  Wash.  92. 

7.  See  the  titles  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  p.  343;  Demand, 
vol.  9,  p.  199. 

8.  Statute  Runs  on  Demand  Noto  from  Its  Date 
—  Alabama.  —  Massie  v.  Byrd,  87  Ala.  672. 

Arkansas.  —  Crudup  v.  Ramsey,  54  Ark. 
168  (county  warrant  payable  on  demand,  and 
statute  held  to  run  from  time  of  delivery). 

California. — Dorland  v.  Dorland,  66  Cal. 
189;  O'Neil  v.  Magner,  81  Cal.  631,  15  Am.  St. 
Rep.  88  (on  demand  after  date). 

Connecticut.  —  Old  Aims-House  Farm  v. 
Smith,  52  Conn.  434. 

Indiana.  —  Kraft  v.  Thomas,  123  Ind.  513, 
18  Am.  St.  Rep.  345  (to  be  paid  when  called 
for). 

Iowa. —  Hall  v.  Letts,  21  Iowa  596. 
Kansas.  —  Douglass  v.  Sargent,  32  Kan.  413. 
Maine.  —  Sanford  v.  Lancaster,  81  Me.  438. 
Maryland.  —  Ruff  v.  Bull,  7  Har.  &  J.  (Md.) 
14,  16  Am.  Dec.  290;  Fells  Point  Sav.  Inst.  v. 
Weedon,  18  Md.  320,  81  Am.  Dec.  603. 

Massachusetts.  —  Fenno  v.  Gay,  146  Mass. 
118  (on  demand  after  date);  Newman  v. 
Kettelle,  13  Pick.  (Mass.)  418;  Presbrey  v. 
Williams,  15  Mass.  193. 

Missouri.  —  Easton  v.  McAllister,  1  Mo.  662. 
Ne7u  York.  —  De  Lavallette  v.  Wendi,  75  N. 
Y.  579;  White's  Bank  v.  Ward,  35  Barb.  (N. 
Y.)  637;  Dolan  v.  Mitchell,  39  N  Y.  App.  Div. 
361;  Martin  v.  Stoddard,  127  N.  Y.  61  (mort- 
gage   payable   on   demand);    McMullen  v. 
Rafferty,  89  N.  Y.  459. 
North  Carolina.  —  Caldwell  v.    Rodman,  5 
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But  Notes  Payable  at  a  Specified  Time  After  Demand  are  governed  by  a  different  rule. 
In  such  cases  the  cause  of  action  does  not  exist  until  the  expiration  of  the 
specified  time  after  a  demand,  and  the  statute  does  not  begin  to  run  until  the 
expiration  of  such  specified  time.  But  even  in  such  cases  it  seems  that  a 
demand  must  be  made  within  the  time  fixed  by  statute  for  suit  unless  there 
is  something  in  the  conduct  or  understanding  of  the  parties  indicating  an  inten- 
tion to  allow  the  promise  to  run  indefinitely.1 

As  to  an  Indorser  of  a  Note  Payable  on  Demand,  at  a  place  specified,  no  cause  of 
action  arises  until  a  demand  has  been  made  at  such  place  and  he  has  been  noti- 
fied of  the  nonpayment;  until  then  the  statute  does  not  begin  to  run  in  his 
favor.*  In  such  a  case  a  demand  by  letter  is  not  sufficient  to  set  the  statute 
in  motion.3 

bb.  Nature  of  Agreement  Must  Control.  —  The  nature  of  the  agreement  and 
the  circumstances  connected  with  it  may,  however,  require  the  application  of 
a  different  rule  from  that  ordinarily  governing  notes  payable  on  demand;  the 
general  rule  is  not  inflexible  and  must  yield  to  the  manifest  intention  of  the 
parties.4 

cr.  Assessment  Notes  to  Mutual  Insurance  Companies.  —  An  exception  to  the 


Jones  L.  (50  N.  Car.)  139;  Causey  v.  Snow, 
122  N.  Car.  326. 

Pennsylvania.  —  Boustead  v.  Cuyler,  116  Pa. 
Si.  551;  Milne's  Appeal,  99  Pa.  St.  483;  An- 
dress's  Appeal,  99  Pa.  St.  421;  Smith  v.  Bell, 
107  Pa.  St.  352;  Taylor  v.  Witman,  3  Grant 
Cas.  (Pa.)  138. 

South  Carolina.  —  Wilks  v.  Robinson,  3  Rich. 
L.  (S.  Car.)  182. 

Tennessee.  —  Collier  v.  Gray,  1  Overt.  (Tenn.) 
Iio. 

Texas.  —  Cook  v.  Cook,  19  Tex.  434. 

See  also  the  title  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  pp.  343,  362. 

On  a  Note  Payable  at  Sight  the  statute  does 
not  begin  to  run  until  it  has  been  presented 
for  payment  to  the  maker.  Holmes  v.  Kerri- 
son,  2  Taunt.  323;  Norton  v.  Ellam,  2  M.  & 
W.  461. 

A  Note  Payable  at  "Any  Time  Within  Ten 
Years"  is  not  legally  demandable  until  the  ex- 
piration of  that  time,  and  until  then  the  statute 
does  not  begin  to  run  against  it.  Schotte  v. 
Meredith,  138  Pa.  St.  165.  See  also  Creigh- 
ton  v.  Rosseau,  1  Iowa  133.  But  see  contra, 
Young  v.  Weston,  39  Me.  492. 

A  Note  Payable  "  on  Demand  After  Three 
Months'  Notice"  is  governed  by  the  same  rule 
as  an  ordinary  demand  note;  the  statute  be- 
gins to  run  at  once,  the  three  months'  notice 
being  a  mere  resiriction  of  the  payee's  right 
to  sue.  Knapp  v.  Greene,  79  Hun  (N.  Y.)  264. 
Compare  Hooper  v.  Hooper,  81  Md.  155,48  Am. 
St.  Rep.  496,  holding  that  where  A  agreed  to 
pay  to  B  on  thirty  days'  notice  "  any  sum  that 
may  now  or  hereafter  be  due  "  to  B  "  for 
goods  sold  and  money  loaned  "  to  X,  the 
statute  ran  in  A's  favor  only  after  the  expira- 
tion of  the  thirty  days'  notice.  So  also  of  a 
note  payable  on  or  after  sight;  the  statute 
runs  only  after  demand.  Wolfe  v.  Whiteman, 
4  Harr.  (Del.)  246. 

Duebills.  —  In  Sheldon  v.  Heaton,  S8  Hun 
(N.  Y.)  535,  it  was  held  that  a  paper  contain- 
ing the  words,  "  Due  Mrs.  M.  E.  Sheldon  one 
hundred  and  seventy-eight  33-100  dollars," 
dated  and  signed,  was  equivalent  to  a  promis- 
sory note  payable  on  demand,  and  that  the 
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statute  ran  from  its  date.  To  the  same 
effect  see  Douglass  v.  Sargent,  32  Kan. 
413- 

Depositing  Collateral  to  Secure  a  Demand  Note 

does  not  change  the  rule  of  the  text.  Hart- 
ranft's  Estate,  153  Pa.  St.  530,  34  Am.  St.  Rep. 
717,  32  W.  N.  C.  (Pa.)  145.  See  also  Hum- 
phrey v.  Clearfield  County  Nat.  Bank,  113  Pa. 
St.  417;  Slaymaker  v.  Wilson,  I  P.  &  W.  (Pa.) 
216. 

1.  Note  Payable  at  Specified  Time  After  Demand. 

—  Topham  v.  Braddick,  1  Taunt.  572;  Thorpe 
v.  Coombe,  8  Dowl.  &  R.  347,  16  E.  C.  L.  344; 
Massie  v.  Byrd,  87  Ala.  672;  McDonnell  v. 
Branch  Bank,  20  Ala.  313;  Cooke  v.  Pomeroy, 
65  Conn.  466;  Wolfe  v.  Whiteman,  4  Harr. 
(Del.)  246;  Rhind  v.  Hyndman,  54  Md.  527,  39 
Am.  Rep.  402;  Little  v.  Blunt,  9  Pick.  (Mass.) 
488;  Codman  v.  Rogers,  10  Pick.  (Mass.)  112; 
Richman  v.  Richman,  10  N.  J.  L.  114;  Wen- 
man  v.  Mohawk  Ins.  Co.,  13  Wend.  (N.  Y.) 
267,  28  Am.  Dec.  464;  Taylor  v.  Witman,  3 
Grant  Cas.  (Pa.)  138;  Wright  v.  Hamilton,  2 
Bailey  L.  (S.  Car.)  51,  21  Am.  Dec.  513;  Stan- 
ton v.  Stanton,  37  Vt.  41 1;  Thrall  v.  Mead,  40 
Vt.  540.  See  also  the  title  Bills  of  Exchange 
and  Promissory  Notes,  vol.  4,  p.  343.  But 
compare  Palmer  v.  Palmer,  36  Mich.  487,  24 
Am.  Rep.  605. 

2.  As  to  Indorsers.  —  In  re  Brown,  (1893)  2 
Ch.  300,  3  Reports  463;  Parker  v.  Stroud,  98 
N.  Y.  379,  50  Am.  Rep.  685,  reversing  31  Hun 
(N.  Y.)  578. 

It  seems  that  the  holder  of  the  note  cannot 
be  charged  with  neglect  for  omitting  to  make 
the  demand  within  any  particular  time.  Parker 
v.  Stroud,  98  N.  Y.  379,  50  Am.  Rep.  6S5,  in 
which  case  demand  was  deferred  for  nine 
years  and  three  months. 

3.  Demand  by  Letter  Insufficient.  —  Parker  v. 
Stroud,  9S  N.  Y.  379,  50  Am.  Rep.  685,  revers- 
ing 31  Hun  (N.  Y.)  578. 

4.  Williams  v.  Taylor.  120  N.  Y.  244;  Cro- 
foot  v.  Thatcher,  19  Utah  212. 

If  there  is  an  understanding  or  agreement 
that  the  note  shall  not  be  presented  until  after 
a  reasonable  time,  the  statute  begins  to  run 
only  after  the  expiration  of  such  time,  all  hough 
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general  rule  as  to  notes  payable  on  demand  is  constituted  by  assessment  notes 
payable  to  mutual  insurance  companies.  They  are  but  another  form  of  sub- 
scriptions to  capital  stock  of  a  corporation,  and  are  governed  by  the  same 
principles  as  ordinary  stock  subscriptions.  The  statute  runs  in  favor  of  the 
maker  only  from  the  time  when  an  assessment  or  call  is  made.1 

dd.  Notes  to  Building  and  Loan  Associations.  —  The  exception  to  the  general 
rule  as  to  demand  notes  in  favor  of  cases  in  which  no  immediate  payment  is 
contemplated  by  the  parties  finds  conspicuous  application  in  the  case  of  notes 
given  by  borrowers  from  building  and  loan  associations.  The  real  agreement 
being  that  the  borrower  shall  mature  his  stock  by  monthly  payments,  the  stat- 
ute begins  to  run  only  upon  a  default  in  the  payment  of  an  instalment,  and 
not  from  the  time  when  the  note  is  given,  although  by  its  terms  it  is  payable 
on  demand  or  one  day  after  date.2 

(d)  Bank  Cheeks.  —  Bank  checks,  being  ordinarily  payable  at  sight,  are  gov- 
erned by  the  same  rule  as  demand  notes.3 

c.  Promissory  Notes  Generally  —  (i)  Statement  of  Rule.  —  Promissory 
notes  payable  at  a  fixed  time  or  within  a  specified  time  after  date  may  be  sued 
upon  only  after  their  maturity  as  thus  fixed,  and  until  then  the  statute  does 
not  begin  to  run.4  A  plaintiff  cannot  avoid  the  operation  of  this  rule  by 
proof  of  a  contemporaneous  parol  agreement  for  payment  at  a  different  time 
or  in  a  different  manner  from  that  provided  in  the  note  itself.5  The  rule  may 
be  affected,  however,  by  competent  proof  of  an  agreement  changing  the  time 
for  bringing  suit,  as  where  it  is  stipulated  that  the  payee  shall  exhaust  certain 
collaterals  given  to  him  before  instituting  suit;  in  such  a  case  the  statute 


the  note  is  expressly  made  payable  on  demand. 
In  re  Bethell,  34  Ch.  D.  561. 
1.  Assessment   Notes  —  Mutual    Insurance  — 

Alabama.  — -  Massie  v.  Byrd,  87  Ala.  672;  Glenn 
v.  Semple,  80  Ala.  159,  60  Am.  Rep.  92. 

Massachusetts.  —  Bigelow  v,  Libby,  117  Mass. 
359- 

Michigan.  —  Wardle  v  Hudson,  96  Mich. 
432. 

Minnesota.  —  Langworthy  v.  Washburn 
Flouring  Mills  Co.,  77  Minn.  256  (demand  by 
receiver);  Langworthy  v.  Garding,  74  Minn. 
325. 

Ohio.  —  Kilbreath  v.  Gaylord,  34  Ohio  St. 
305. 

Pennsylvania.  —  Smith  v.  Bell,  107  Pa.  St. 
352;  Eichman  v.  Hersker,  170  Pa.  St.  402; 
Solly  v.  Moore,  11  Pa.  Co.  Ct.  333. 

Rhode  Island.  —  Matter  of  Slater  Mut.  F.  Ins. 
Co.,  10  R.  I.  42. 

Utah.  —  Crofool  v.  Thatcher,  19  Utah  212. 

Vermont.  —  New  England  F.  Ins.  Co.  v. 
Haynes,  71  Vt.  307;  Lycoming  F.  Ins.  Co.  v. 
Batchelder.  62  Vt.  148. 

In  New  York  a  rule  opposed  10  that  of  the 
text  prevails,  and  such  notes,  payable  in  such 
portions  and  at  such  time  or  times  as  the 
directors  may  require,  or  on  demand,  are  gov- 
erned by  the  same  rules  as  ordinary  demand 
notes,  and  the  statute  runs  from  that  date. 
See  White  v.  Haight,  16  N.  Y.  310;  Howland 
v.  Edmonds,  24  N.  Y.  307;  Tuckerman  v. 
Brown,  33  N.  Y.  297,  88  Am.  Dec.  386  (action 
by  receiver  of  mutual  company);  Sands  v.  St. 
John,  36  Barb.  (N.  Y.)  628;  Bell  v.  Yates,  33 
Barb.  (N.  Y.)  627;  Colgate  v.  Buckingham,  39 
Barb.  (N.  Y.)  177;  Howland  v.  Cuykendall, 
40  Barb.  (N.  Y.)  320.  See,  however,  Williams 
v.  Taylor,  120  N.  Y.  244,  reversing  41  Hun  (N. 
Y.)  545,  where  the  holding  of  these  cases  was 
explained. 


2.  Notes  to  Building  and  Loan  Associations.  — 

Johnston  v.  Grosvenor,  105  Tenn.  362. 

3.  Checks.  —  Haynes  v.  Wesley,  112  Ga.  668; 
Blades  v.  Grant  County  Deposit  Bank,  (Ky. 
1900)  56  S.  W.  Rep.  415;  Dolon  v.  Davidson, 
(Supm.  Ct.  Spec.  T.)  16  Misc.  (N.  Y.)  316; 
Viets  v.  Union  Nat.  Bank,  101  N.  Y.  563,  54 
Am.  Rep.  743.  See  also  Girard  Bank  v.  Penn- 
sylvania Tp.  Bank,  39  Pa.  St.  92,  80  Am.  Dec. 
507,  4  Phila.  (Pa.)  104,  17  Leg.  Int.  (Pa.)  316 
(certified  check). 

In  Scroggin  z.  McClelland,  37  Neb.  644,  40 
Am.  St.  Rep.  520,  it  was  said  that  at  the  least 
the  statute  begins  to  run  after  the  lapse  of  a 
reasonable  time  for  presentment. 

4.  Promissory  Notes  Generally.  —  Ferris  v. 
Williams,  1  Cranch  (C.  C.)  475;  Davis  v.  Ep- 
pinger,  18  Cal.  378,  79  Am.  Dec.  184;  Dohn  v. 
Brjnger,  (Ky.  1898)  47  S.  W.  Rep.  619.  See 
also  supra,  this  section,  Notes  Payable  on  De- 
mand—  In  General. 

Days  of  Grace.  —  The  statute  runs  only  from 
the  expiration  of  the  days  of  grace,  since  an 
action  commenced  before  that  time  is  prema- 
ture. Kimball  v.  Fuller,  13  La.  Ann.  602; 
Pickatd  v.  Valentine,  13  Me.  412. 

Where  a  Note  Is  Payable  in  Work  or  Supplies 
When  Called  For  the  statute  does  not  run  against 
an  action  thereon  until  demand,  though  the 
demand  must  be  made  within  the  statutory 
period  after  execution.  Lincoln  v.  Purcell.  2 
Head  (Tenn.)  143,  73  Am.  Dec.  196  (note  pay- 
able in  stonework  to  be  done  "  at  any  time 
called  for");  Stanton  v.  Stanton,  37  Vt.  411. 
See  also  Thrall  v.  Mead,  40  Vt.  540. 

In  the  Case  of  Vendor's  Lien  Notes  the  siatute 
runs  from  the  maturity  of  the  notes,  and  not 
from  the  date  when  the  deed  is  delivered. 
Poindexter  v.  Rawlings,  (Tenn.  1900)  59  S.  W. 
Rep.  766. 
6.  Borden  v.  Peay,  20  Ark.  293. 
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begins  to  run  only  after  the  discharge  of  such  condition,1  provided  it  is  done 
within  a  reasonable  time.2 

(2)  Note  Antedated  or  Postdated.  —  Where  a  note  is  made  payable  a  fixed 
time  after  date,  the  date  expressed  on  the  face  of  the  note  must  be  taken  as 
the  time  date,  so  far  as  the  running  of  the  statute  is  concerned,  although  the 
note  may  have  been  executed  and  delivered  at  an  earlier  3  or  a  later  4  date. 
If  no  time  for  payment  is  specified,  it  seems  that  the  statute  runs  from  the 
time  when  the  note  was  executed  and  delivered.5 

d.  Occurrence  of  Damage  as  Essential  —  General  Rule.  —  As  a  general 
rule,  the  cause  of  action  for  a  wrongful  act,  whether  negligent  or  wilful,  or  for 
the  breach  of  a  contract  or  duty,  accrues  immediately  upon  the  happening 
of  the  wrongful  act  or  the  breach,  even  though  the  actual  damage  resulting 
therefrom  may  not  occur  until  some  time  afterwards.  The  statute,  therefore, 
begins  to  run  upon  the  occurrence  of  the  act  or  breach  complained  of,  and  not 
from  the  time  of  the  damage  resulting  therefrom.6  Where,  however,  the 
cause  of  action  is  based  on  consequential  as  distinguished  from  direct  dam- 
ages, and  involves  an  act  or  omission  which  might  have  proved  harmless,  the 
cause  of  action  must  be  taken  as  accruing  only  upon  the  actual  occurrence  of 
damage,  so  that  the  statute  runs  only  from  that  time.7 


1.  Grayson  v.  Harrison,  (Tenn.  Ch.  1900)  59 
S.  W.  Rep.  438. 

2.  See  infra,  this  section,  Effect  of  Plain- 
tiff'  s  Laches. 

3.  Paul  v.  Smith,  32  N.  J.  L.  13,  90  Am. 
Dec.  647. 

4.  Bumpass  v.  Timms,  3  Sneed  (Tenn.)  460 

5.  See  Collins  v.  Driscoll,  69  Cal.  550. 

6.  Statute  Runs  from  Commission  of  Wrongful 

Act  —  England.  —  Battley  v.  Faulkner,  3  B.  & 
Aid.  288,'  5  E.  C.  L.  288;  Easl  India  Co.  v. 
Paul,  7  Moo.  P.  C.  85.  See  also  Howell  v. 
Young,  5  B.  &  C.  259,  11  E.  C.  L.  219. 

United  States.  —  Madden  v.  Lancaster 
County,  65  Fed.  Rep.  188,  27  U.  S.  App.  528 
(construing  Nebraska  statute).  See  also  Wil- 
cox v.  Plummer,  4  Pet.  (U. -SO  172. 

California.  —  Lattin  v.  Gillette,  95  Cal.  317, 
29  Am.  St.  Rep.  115;  Raynor  v.  Mintzer,  72 
Cal.  585;  Taylor  v.  Bid  well.  65  Cal.  489. 

Georgia.  — Crawford  v.  Gaulden,  33  Ga.  173 
(action  against  agent  for  negligence);  Lilly  v. 
Boyd,  72  Ga.  83;  Gould  v.  Palmer,  96  Ga.  79S. 

Illinois.  —  Pennsylvania  Co.  v.  Chicago,  etc., 
R.  Co.,  44  111.  App.  132,  144  111.  197  (tort  for 
breach  of  duty  arising  out  of  contract). 

Iowa.  —  Garrett  v.  Bicklin,  78  Iowa  115 
(wrongful  seizure  and  sale  of  property  under 
attachment);  Hunter  v.  Burlington,  etc.,  R. 
Co.,  84  Iowa  605;  Russell  v.  Polk  County 
Abstract  Co.,  87  Iowa  233,  43  Am.  St.  Rep. 
381. 

Kansas. — Provident  Loan  Trust  Co.  v. 
Wolcott,  n  Kan.  App.  473. 

Kentucky.  —  Ellis  v.  Kelso,  18  B.  Mon. 
(Ky.)  296. 

Massachusetts.  —  Chapin  v.  Freeland,  142 
Mass.  383,  56  Am.  Rep.  701  (wrongful  conver- 
sion of  personalty). 

Missouri. — Schade  v.  Gehner,  133  Mo.  252. 
See  also  Rankin  v.  Schaeffer,  4  Mo.  App.  108. 

New  York.  —  Angall  v.  Bryant,  I  Sandf.  (N. 
Y.)g8;  Northrop  v.  Hill,  57  N.  Y.  351,  15  Am. 
Rep.  501  (question  elaborately  discussed); 
Taylor  v.  Manhattan  R.  Co.,  53  Hun  (N.  Y.) 
305;  Campbell  v.  Culver,  56  N  Y.  App.  Div. 
591;    Pierson  v.    McCurdy,   100   N.  Y.  608; 


Kimball  v.  Connolly,  3  Keyes  (N.  Y.)  57,  33 
How.  Pr.  (N.  Y.)  247;  M'Kerras  v.  Gardner,  3 
Johns.  (N.  Y.)  137.  See  also  Utica  Bank  v._ 
Childs,  6  Cow.  (N.  Y.)  238. 

Ohio.  —  Lathrop  v.  Snellbaker,  6  Ohio  St. 
276.  Compare  Perry  County  v.  Newark,  etc., 
R.  Co.,  43  Ohio  St.  451. 

Pennsylvania .  —  Owen  v.  Western  Sav.  Fund 
Soc,  97  Pa.  St.  47,  39  Am.  Rep.  794;  Rankin 
v.  Woodworth,  3  P.  &  VV.  (Pa.)  48.  See  also 
Moore  v.  Juvenal,  92  Pa.  St.  484. 

South  Carolina.  —  Sinclair  z-.  State  Bank,  2 
Strobh.  L.  (S.  Car.)  344. 

Texas.  —  Houston  Water  Works  v.  Kennedy, 
70  Tex.  233. 

7.  Action  for  Consequential  Damages  —  Eng- 
land.—  Gillon  v.  Boddingion,  1  C.  &  P.  541. 
11  E.  C.  L.  463;  Bonomi  v.  Backhouse,  El.  Bl. 
&  El.  O22,  96  E.  C.  L.  622. 

United  States.  —  Wilcox  v.  Plummer,  4  Pet. 
(U.  S.)  172  (recognizing  the  rule,  but  holding 
it  inapplicable  to  the  case  in  question);  Power 
v.  Munger,  52  Fed.  Rep.  705,  10  U.  S.  App. 
289. 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Yat- 
borough,  56  Ark.  612,  following  St.  Louis,  etc., 
R.  Co.  v.  Biggs,  52  Ark.  240,  20  Am.  St.  Rep. 
174  (land  overflowed  by  reason  of  railroad  im- 
properly constructed). 

Colorado.  —  People  v.  Cramer,  15  Colo.  155 
(sheriff  negligent  in  levying  attachment). 

Georgia. — Athens  Mfg.  Co.  v.  Rucker,  80 
Ga.  291. 

Indiana.  —  Wabash  County  v.  Pearson,  120 
Ind.  426,  16  Am.  St.  Rep.  325. 

loiva.  — Sullens  v.  Chicago,  etc.,  R.  Co.,  74 
Iowa  659,  7  Am.  Si.  Rep.  501;  Steel  v.  Bryant, 
49  Iowa  116;  Garrett  v.  Bricklin,  78  Iowa  115. 

Kansas.  —  Western  Union  Tel.  Co.  v.  Moyle, 
51  Kan.  203. 

Louisiana.  —  Brown  v.  Clingman,  47  La. 
Ann.  25;  Drews  v.  Williams,  50  La.  Ann.  579. 

Missouri.  — Culver  v.  Chicago,  etc.,  R.  Co., 
38  Mo.  App.  130. 

Nebraska.  —  Omaha,  etc.,  R.  Co.  v.  Standen, 
29  Neb.  622;  Omaha,  etc.,  R.  Oo.  v.  Brown,  29 
Neb.  492. 
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Application  of  Rule.  —  The  application  of  the  rule  is  largely  confined  to  actions 
against  railroad  companies  for  so  constructing  their  roadbeds  as  to  cause  an 
overflow  on  adjoining  land  or  to  divert  water  from  its  proper  and  natural 
course.1 

in  Actions  Against  Attorneys  for  negligence  in  failing  to  sue  before  the  debt  is 
barred  or  the  debtor  becomes  bankrupt,  the  general  rule  has  been  constantly 
applied.2 

e.  Recurring  Causes  of  Action  —  Actions  ex  Delicto.  —  Ordinarily  a  plain- 
tiff must  recover  in  one  action  all  damages  arising  out  of  the  wrongful  act  com- 
plained of,  past,  present,  and  to  come,  certain  and  contingent.3  But  in  the 
case  of  a  continuing  nuisance  4  and  in  cases  of  similar  character  a  new  cause  of 
action  may  arise  upon  the  recurrence  of  the  injurious  consequences  of  the 
wrong,  in  which  event  the  statute  begins  to  run  as  to  each  cause  of  action 
from  the  time  of  the  damage  which  gave  rise  to  it,  and  not  from  the  time  of 
the  original  wrongful  act.5  As  in  the  case  of  nuisances,0  if  the  injury  or 
wrong  is  in  its  nature  permanent,  but  one  action  may  be  maintained,  and  the 
statute  begins  to  run  against  it  from  the  time  of  the  commission  of  the  wrong.7 

Breach  of  Continuing  Contract.  —  If  the  contract  for  a  breach  of  which  the  action 
is  brought  is  from  its  nature  a  continuing  one,  e.g.,  a  contract  to  furnish  sup- 
port for  the  life  of  the  plaintiff,  a  new  cause  of  action  arises  with  each  failure 
of  the  defendant,  and  the  plaintiff's  right  to  enforce  the  contract  is  never 
barred.8 

The  Obligation  of  a  Husband  to  Support  His  Wife  and  children  is  a  continuing  one  SO 
long  as  the  relation  exists,  and  until  it  ends  the  statute  does  not  begin  to  run 
against  the  right  of  the  wife  to  sue  for  maintenance,  past  and  future.9 


Ohio.  —  Valley  R.  Co.  v.  Franz,  43  Ohio  St. 
623. 

Oregon.  —  North  Powder  Milling  Co.  v. 
Coughanour,  34  Oregon  9  (diverting  water). 

Texas.  —  Clark  v.  Dyer,  3l  Tex.  339.  Com- 
pare Cape  v.  Thompson,  21  Tex.  Civ.  App.  681 
(diverting  water  by  building  upper  dam). 

1.  The  rule  of  the  text,  as  growing  out  of 
and  developing  from  kindred  rules  relative  to 
this  class  of  liability,  is  considered  elsewhere. 
See  the  titles  Nuisances;  Railroads;  Sur- 
face Waters;  Waters  and  Watercourses. 
See  also  the  title  Streets  and  Sidewalks. 

2.  See  1  he  title  Attorney  and  Client,  vol. 
3.  P-  399- 

3.  See  the  title  Damages,  vol.  8,  p.  677  et  sea. 

4.  See  the  title  Nuisances. 

6.  Recurring  Causes  of  Action  —  England.  — 
Darley  Main  Colliery  Co.  v.  Mitchell,  11  App. 
Cas.  127. 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Biggs, 
52  Ark.  240,  20  Am.  St.  Rep.  174  (intermittent 
overflow  of  plaintiff's  land). 

Connecticut.  —  Hartford  County  Bank  v. 
Waterman,  26  Conn.  324. 

Louisiana.  —  Hotard  v.  Texas,  etc.,  R.  Co., 
36  La.  Ann.  450. 

Massachusetts.  —  Wells  v.  New  Haven,  etc., 
R.  Co.,  151  Mass.  46,  21  Am.  St.  Rep.  423. 

Michigan. — Chesebro  v.  Powers,  78  Mich. 
472  (slander  of  title). 

Minnesota.  —  Mueller  v.  Fruen,  36  Minn.  273. 

Xew  York. — Colrick  v.  Swinburne,  105  N. 
Y.  503;  Reed  v.  State,  108  N.  Y.  407. 

Pennsylvania.  —  Lentz  v.  Carnegie,  145  Pa. 
St.  612,  27  Am.  St.  Rep.  717,  29  W.  N.  C.  (Pa.) 
292;  Barclay  v.  Grove,  (Pa.  1888)  11  Atl.  Rep. 
888.    See  also  Fell  v.  Bennett,  110  Pa.  St.  181. 

Texas.  —  Houston  Water  Works  v.  Kennedy, 


70  Tex.  233;  Austin,  etc.,  R.  Co.  v.  Anderson, 
79  Tex.  427,  23  Am.  St.  Rep.  350. 

Wisconsin.  —  Cedar.Lake  Hotel  Co.  v.  Cedar 
Creek  Hydraulic  Co.,  79  Wis.  297. 

6.  See  the  title  Nuisances. 

7.  Where  Injury  Permanent.  —  Doyle  v.  Syca- 
more, 81  111.  App.  s8g  (erection  of  standpipe); 
Van  Orsdol  v.  Burlington,  etc.,  R.  Co.,  56  Iowa 
470;  Hardesty  v.  Ball,  43  Kan.  151;  Bird  v. 
Hannibal,  etc.,  R.  Co.,  30  Mo.  App.  365  (per- 
manent building  improperly  constructed); 
Harrell  v.  Norfolk,  etc.,  R.  Co.,  122  N.  Car. 
822.  See  also  Wallingford  v.  Hall,  64  Conn. 
426  (excavation  in  highway  in  violation  of  lav" 
not  a  continuing  wrong).  And  see  such  titles 
as  Nuisances;  Railroads;  Street  Railroads; 
Streets  and  Sidewalks  ;  Surface  Waters; 
Waters  and  Watercourses. 

8.  Continuing  Contract.  —  Carter  v.  Carter,  28 
111.  App.  340;  Schoonover  ;/.  Vachon,  121  Ind. 
3;  Riddle  v.  Beattie,  77  Iowa  168;  McCay  v. 
McDowell,  80  Iowa  146;  Amos  v.  Oakley,  131 
Mass.  413;  Schell  v.  Plumb,  55  N.  Y.  592; 
Coleman  v.  Whitney,  62  Vt.  123;  Jackson  v. 
Mull,  6  Wyo.  55.  See  also  Stringer  v.  Stringer. 
93  Ga.  320;  Harrison  County  ?).  Dunn,  84  Iowa 
328,  a  suit  by  a  county  to  recover  from  the 
estate  of  an  insane  person  the  cost  of  support 
furnished  to  him. 

The  general  rule  of  the  text  results  from  the 
same  piinciple  as  that  which  determines  what 
damages  are  recoverable  for  a  breach  of  the 
contract.  See  this  feature  discussed  in  the  title 
Damages,  vol.  8,  p.  682. 

9.  Carr  v.  Carr,  6  Ind.  App.  377. 

The  rule  of  the  text  is  not  changed  by  a 
statute  authorizing  the  arrest  of  a  husband 
for  deserting  his  wife.    Such  a  statute  is  not 
penal,  but  is  remedial,  designed  to  effectuate 
1  Volume  XIX. 


When  Statnte 


LIMIT  A  TION  OF  ACTIONS. 


Begins  to  Run, 


Breach  of  Continuing  Statutory  Duty.  —  A  statute  imposing  upon  railroad  com- 
panies the  duty  to  restore  highways  at  crossings  to  their  original  usefulness  or 
to  provide  private  crossings  creates  a  continuing  duty,  and  an  action  to  com- 
pel the  performance  of  such  duty  is  not  subject  to  the  statute  of  limitations.1 

/.  Other  Particular  Cases  —  (i)  Bail. — The  usual  undertaking  of 
bail  being  that  the  defendant  shall  at  all  times  render  himself  amenable  to  the 
process  of  the  court  issued  during  the  pendency  of  the  action  and  afterwards 
to  enforce  the  judgment  therein,2  the  statute  properly  does  not  begin  to  run 
until  an  execution  against  the  debtor  is  leturned  non  est  inventus?  In  at  least 
one  jurisdiction,  however,  a  different  rule  is  declared  by  statute.4 

(2)  Breach  of  Contract.  —  In  actions  for  breach  of  contract  the  statute,  as 
a  rule,  begins  to  run  from  the  time  of  the  breach,  and  not  from  the  time  when 
actual  damage  is  sustained  therefrom.5 

The  Date  of  the  Breach,  and  not  that  of  the  execution  of  the  contract,  fixes  the 
time  when  the  statute  begins  to  run;  6  and  while  ordinarily  there  is  no  breach 
until  the  time  fixed  for  performance  has  arrived,  the  statute  may  be  set  in 
motion  at  an  earlier  date  where,  before  the  arrival  of  the  time  fixed  for  per- 
formance, the  obligor  repudiates  the  contract  and  declines  to  regard  it  as 
binding.7 

When  the  Contract  Fixes  the  Time  of  Performance  the  statute  begins  to  run  from  the 

date  fixed  for  the  performance.8 

When  the  Contract  Itself  Does  Not  Fix  the  Time  within  which  performance  shall  be 
had,  the  law  implies  a  reasonable  time,  and  in  such  cases  the  statute  begins  to 
run  against  the  part)7  entitled  to  performance  upon  the  expiration  of  such 
reasonable  time.9    In  the  case  of  notes  or  similar  contracts  to  pay  money, 

tracts,  vol.  7,  p.  149.  See  also  McMaster  v. 
State,  103  N.  Y.  547  (alleged  breach  by  the 
state  of  contracts  made  by  its  agents). 

The  statute  does  not  run  against  a  counter- 
claim for  damages  for  a  breach  of  contract  so 
long  as  the  contract  itself  may  be  enforced. 
Conner  v.  Smith,  88  Ala.  300. 

Suit  to  Recover  Purchase  Money.  —  The  statute 
begins  to  run  against  a  suit  to  recover  pur- 
chase money  paid  on  a  contract  to  deliver 
stock  from  the  time  when  the  proposed  seller 
notifies  his  purchaser  that  he  is  unable  to  de- 
liver the  slock.  Rose  v.  Foord,  (Cal.  1891)  28 
Pac.  Rep.  229. 

6.  Maitland  v.  Zanga,  14  Wash.  92  (contract 
to  convey). 

7.  When  Obligor  Repudiates  Contract  Before 
Maturity.  —  Gilmer  v.  Morris,  43  Fed.  Rep.  456; 
Murrav  v.  Penny,  108  N.  Car.  324.  See  also 
the  titles  Contracts,  vol.  7,  p.  149;  Damages, 
vol.  8,  p.  682. 

8.  Contract  Fixing  Time  of  Performance.  — 
Richter  v.  Union  Land,  etc.,  Co.,  129  Cal.  367; 
Pinch  v.  McCulloch,  72  Minn.  71;  Jones  v. 
Powning,  (Nev.  1900)  60  Pac.  Rep.  833;  Smilh 
v.  Peace,  1  Lea  (Tenn.)  595.  For  a  modifica- 
tion of  this  rule  as  applied  to  continuing  con- 
tracts, see  the  title  Damages,  vol.  8,  p.  682, 
and  see  supta,  this  section,  subdiv.  3.  t>.  (2) 
(b)  Debtor's  Conduct  Rendering  Demand  Unneces- 
sary. 

Mere  Default  in  Payment  of  Interest  does  not 
accelerate  the  accrual  of  the  cause  of  action 
on  county  orders  payable  in  ten  years  from 
their  date,  there  being  no  provision  made  for 
such  a  contingency.  Willis  v.  French,  84  Me. 
593,  30  Am.  St.  Rep.  416.  See  infra,  this  sub- 
section. Instalment  Payments. 

9.  Statute  Begins  to  Run  on  Expiration  of  Rea- 
sonable Time.  —  Muscatine  v.  Chicago,  etc.,  R. 
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a  salutary  purpose,  and  cannot  be  construed 
as  creating  a  criminal  offense  against  which 
the  statute  of  limitations  will  run  in  favor  of 
the  husband,  Com.  v.  Kerbey,  8  Pa.  Dist. 
671,  30  Pittsb.  Leg.  J.  N.  S.  (Pa.)  162. 

1.  Louisville,  etc.,  R.  Co.  v.  Piltman,  (Ky. 
1899)  53  S.  W.  Rep.  1040. 

2.  See  the  titles  Bail  (in  Civil  Cases),  vol.  3, 
p.  587;  Bail  and  Recognizance  (in  Criminal 
Cases),  vol.  3,  p.  686. 

3.  Albemarle  Steam  Nav.  Co.  v.  Williams, 
in  N.  Car.  35. 

4.  North  Carolina  Statute,  —  Code  Civ.  Pro. 
N.  Car.,  §  155,  subdiv.  7,  requires  that  pro- 
ceedings against  bail  shall  be  barred  unless 
commenced  within  three  years  after  j  udgment 
against  the  principal,  and  the  al  sence  of  the 
debtor  from  the  state,  it  is  held,  cannot, 
under  section  162  of  the  code,  prolong  the  lia- 
bility of  the  bail.  Albemarle  Steam  Nav.  Co. 
v.  Williams,  in  N.  Car.  35. 

Whether  the  Prosecution  of  the  Offense  Is  Barred 
by  lapse  of  time  is  entirely  immaterial  in  an 
action  on  the  bail  bond,  since  it  is  conditioned 
merely  for  the  appearance  of  the  accused.  U. 
S.  v.  Dunbar,  83  Fed.  Rep.  154,  48  U.  S.  App. 
531- 

5.  Contracts.  —  See  Davis  v.  Brown,  98  Ky. 
475;  Manning  v.  Perkins  86  Me.  419;  Brown 
7\  Houdlette,  10  Me.  407;  Campbell  v.  Culver, 
56  N.  Y.  App.  Div.  59]  (breach  of  contract  to 
look  after  payment  of  taxes);  Barnes  v.  Ryan, 
66  Hun  (N.  Y.)  170;  Compton  v.  Heissenbuttel, 
(C.  PI.  Gen.  T.)  2  Misc.  (N.  Y.)  340,  reversing 
(N.  Y.  City  Ct.  Gen.  T.)  1  Misc.  (N.  Y.)  81 ; 
Kaufman  v.  Wolf,  77  Tex.  250.  See  also 
supra,  this  section,  Occurrence  of  Damage  as 
Essential. 

As  to  what  constitutes  a  breach  and  when  it 
is  regarded  as  taking  place,  see  the  title  Con- 
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however,  fixing  no  time  of  payment,  the  note  is  regarded  as  payable  on  demand 
and  the  statute  runs  from  its  date.1 

(3)  Covenants  in  Deeds.  —  This  topic  has  been  fully  discussed  elsewhere.2 

(4)  Claims  of  Distributees. — The  general  rule  is  that  the  statute  runs 
against  claims  of  distributees  only  from  the  time  when  the  administrator  files 
his  final  settlement.3  But  when  such  a  settlement  is  made,  showing  assets  in 
his  hands  still  undisposed  of,  it  seems  that  no  order  of  distribution  is  necessary 
to  set  the  statute  in  motion.4 

(5)  Claims  of  Legatees.  —  In  the  absence  of  special  provisions  to  the  con- 
trary, the  right  of  a  legatee  to  demand  payment  of  his  legacy  does  not  accrue 
so  as  to  start  the  statute  against  him  until  the  settlement  of  the  estate  as  to 
debts  and  prior  legacies,  since  it  is  not  until  then  that  his  interest  is  definitely 
ascertained.5  The  legatee's  ignorance  of  the  legacy,  when  due  to  causes  for 
which  he  is  in  no  way  responsible,  as  where  the  will  is  lost  or  suppressed  and 
not  discovered  for  years,  will  suspend  the  operation  of  the  statute.6 

(6)  Accounting  by  Executor  or  Administrator.  —  A  full  discussion  of  this 
matter  will  be  found  in  an  earlier  part  of  this  work.7 


Co  ,  7q  Iowa  645;  Smith  v.  Exchange  Bank, 
iro  Fa.  St.  508;  Cummings  v.  Stovall,  6  Lea 
(Tenn.)  679;  Internationa!,  etc.,  R.  Co.  v. 
Pape,  73  Tex.  501;  Mitchell  v.  McLernore,  9 
Tex.  151.  See  also  Weymouth  v.  Gile,  83  Me. 
437;  Williams  v.  Bergin,  It6  Cal.  56.  Com- 
pare McBride  v.  Lombard  Mortg.  Co.,  44  Kan. 
351,  holding  that  a  borrower's  right  to  money 
that  a  party  has  agreed  to  lend  to  him,  and  for 
which  he  has  executed  his  note  and  mortgage, 
accrues  immediately.  And  see  further  Harris 
v.  Gateway  Land  Co.,  (Ala.  1901)  29  So.  Rep. 
611;  Boon  v.  Chamberlain,  82  Tex.  480. 

1.  No  Time  Fixed  for  Payment  of  Money.  — 
Owen  -•.  Henderson,  7  Ala.  641;  Howard  v. 
First  Presb.  Church,  51  Mich.  125;  Clay  v. 
McKeen,  69  N.  H.  86;  Ray  v.  Ray,  (Supm. 
Ct.  Tr.  T.)  24  Misc.  (N.  Y.)  155;  Ervin  v. 
Brooks,  in  N.  Car.  358;  Caldwell  v.  Rodman, 
5  Jones  L.  (50  N.  Car.)  139;  Little  v.  Dunlap, 
Busb.  L.  (44  N.  Car.)  40.  Compare  Poole  v. 
Trimble,  102  Ga.  773,  holding  that  a  loan  for 
which  no  time  of  repayment  is  fixed  does  not 
become  due  until  demand,  and  until  demand 
is  made  the  statute  does  not  run.  In  a  later 
case,  however,  the  rule  of  the  text  was  fol- 
lowed, the  court  saying:  "  When  money  is 
loaned,  and  there  is  no  agreement  as  to  the 
time  of  repayment,  the  amount  loaned  is,  in 
law,  due  immediately,  and  the  statute  of 
limitations  begins  to  run  at  once."  Teasley 
v.  Bradley,  no  Ga.  497. 

2.  See  the  title  Covenants,  vol.  8,  p.  223 
et  seq. 

3.  Distributees.  —  Buckmaster  v.  Reed,  7 
Houst.  (Del.)  207;  People  v.  Ochiltree,  48  111. 
App.  220;  McKim  v.  Glover,  161  Mass.  418; 
Wren  v.  Gayden,  1  How.  (Miss.)  365;  Jordan 
v.  M'Kenzie,  30  Miss.  32;  Young  v.  Cook,  30 
Miss.  320;  Cooper  v.  Cooper,  61  Miss.  694; 
Peebles  v.  Acker,  70  Miss.  356;  Ariail  v.  Ariail, 
29  S.  Car.  84.  See  also  Matter  of  Gall,  42  N. 
y.  App,  Div.  255;  Betts  v.  Avery,  46  N.  Y. 
App.  Div.  342;  Albrecht  v.  Albrecht,  (Tex. 
Civ.  App.  1896)  35  S.  W.  Rep.  1076. 

If  an  Administrator  Sells  Land,  the  right  of  ac- 
tion against  him  for  the  proceeds  accrues,  so 
as  to  set  the  statute  in  motion,  only  when  he 
actually  receives  the  money,  and  not  when  the 
sale  takes  place  or  when  he  charges  himself 


therewith.  See  Boswell  v.  Underwood,  84 
Ga.  79. 

Receipts.  —  In  Coppersmith  v.  Wilson,  104 
N.  Car.  28,  the  distributees  gave  to  the  admin- 
istrator receipts  for  the  full  amount  due  to 
them  upon  his  paying  a  smaller  amount.  It 
was  held  that  as  to  their  right  to  recover  the 
balance  the  statute  began  to  run  from  the  date 
of  such  receipts. 

4.  No  Order  of  Distribution  Required  to  Set 
Statute  in  Motion.  —  Stale  v.  Shires,  39  Mo. 
App.  560. 

The  filing  of  the  report  sets  the  statute  in 
motion  as  to  money  already  collected  by  the 
administrator  but  not  reported.  People  v. 
Ochiltree,  48  111.  App.  220. 

5.  Legatees.  —  Ball's  Succession,  43  La.  Ann. 
342:  Matter  of  Moores,  84  Mich.  474;  Peebles 
v.  Acker,  70  Miss.  356;  Cooper  v.  Cooper,  61 
Miss.  694;  In  re  May,  (Supm.  Ct.  Gen.  T.)  9 
N.  Y.  Supp.  785.  See  also  Falley  v.  Gribling, 
128  Ind.  no;  Loyd  v.  Loyd,  (Ky.  1898)  46  S. 
W.  Rep.  485;  Lafferty  v.  Turlly,  3  Sneed 
(Tenn.)  157.  And  see  supra,  this  subsection. 
Claims  of  Distributees. 

Legacy  on  Condition  —  Personal  Liability  of 
Legatee.  —  Where  the  will  gives  a  legacy  to 
the  defendant  on  condition  that  he  pay  a 
named  sum  to  a  third  party,  the  personal  lia- 
bility of  the  legatee  to  such  third  person  arises 
and  the  statute  begins  to  run  thereon  from  the 
time  when  the  legatee  accepts  the  legacy  or 
takes  possession  of  the  property  embraced  by 
it.    Rice  7'.  Rice,  115  N.  Car.  43. 

Where  a  Legacy  Is  Payable  on  the  Death  of  a 
Third  Person,  manifestly  the  statute  does  not 
run  against  the  rights  of  the  legatees  until  the 
death  of  such  third  person.  Jordan  v.  Woodin. 
93  Iowa453;  Soulhworth  v.  Sebree,(Ky.  1897)41 
S.;W.  Rep.  769:  Gilbert  v.  Taylor,  148  N.  Y.  29S. 

6.  Legatee's  Ignorance  of  Legacy  —  Lost  or  Sup- 
pressed Will.  —  Spruance  v.  Darlington,  7  Del. 
Ch.  in;  Craufurd  v.  Smith,  93  Va.  623. 

But  the  legatee's  ignorance  will  not  affect 
the  presumption  of  payment  arising  from  the 
lapse  of  twenty  years  from  the  probate  of  the 
will.  Congregational  Church  v.  Benedict,  (N. 
J.  1899)  44  Atl.  Rep.  878. 

7.  See  the  title  Executors  and  Administra- 
tors, vol.  11,  p.  1 186. 
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(7)  Deposits  —  Certificates  of  Deposit .  —  The  statute  does  not  begin  to  run 
against  a  right  of  action  on  a  deposit  until  after  a  demand  by  the  depositor,  a 
demand  being  necessary  to  perfect  the  right  to  sue.1  The  rule  is  not  con- 
fined to  deposits  in  banks,  but  extends  to  similar  transactions  between  private 
individuals.3  The  law  on  the  subject  of  certificates  of  deposit  has  already 
been  presented.3 

(8)  Death  by  Wrongful  Act.  —  Where  a  statute  creating  a  right  of  action 
for  death  by  wrongful  act  confers  upon  the  widow,  children,  or  next  of  kin  a 
right  independent  of  that  which  the  decedent  would  have  had  if  death  had  not 
ensued,  and  does  not  provide  merely  for  a  survival  of  the  right  of  action  which 
accrued  to  the  decedent  in  his  lifetime,  the  limitation  runs  only  from  the  death 
of  the  decedent.4    And  this  seems  to  be  the  better  rule  in  all  cases.5 

(9)  Fidelity  Bonds.  —  The  nature  of  fidelity  bonds  imports  a  relation  involv- 
ing some  degree  of  trust  and  confidence,  and  the  statute  does  not  begin  to  run 
against  an  action  for  a  breach  thereof  until  the  beneficiary  is  aware  or  ought 
to  have  been  aware  of  the  breach.6  The  occurrence  of  one  breach  does  not 
set  the  statute  in  motion  as  to  breaches  subsequently  occurring,  and  the  fact 
that  an  action  for  the  first  is  barred  will  not  affect  the  right  of  action  for  the 
others  occurring  within  the  statutory  period.* 

(10)  Fraud.  —  In  equity,  and  in  many  of  the  states  by  special  statute,  a 
cause  of  action  arising  out  of  the  fraud  of  the  defendant  which  he  has  con- 
cealed is  deemed  not  to  accrue,  so  as  to  set  the  statute  in  motion,  until  the 
plaintiff  discovers  or  might  with  reasonable  diligence  have  discovered  the 
fraud.  This  subject,  however,  is  more  properly  one  of  the  exceptions  to 
the  operation  of  the  statute,  and  is  considered  elsewhere  in  this  title.8 

(11)  Fraudulent  Conveyances. — This  phase  of  the  subject  has  already 
received  full  treatment.9 


1.  Deposits  —  England,  —  In  re  Tidd,  (1893)  3 
Ch.  154,  3  Reports  657. 

Arizona. — Starr  v.  Sliles,  (Ariz.  1888)  19 
Pac.  Rep.  225. 

Georgia.  —  Patterson  v.  Blanchard,  98  Ga. 
518;  Poole  v.  Trimble,  102  Ga.  773. 

Kentucky.  —  Marion  Nat.  Bank  v.  Fidelity, 
etc.,  Trust  Co.,  (Ky.  1890)  14  S.  W.  Rep.  371. 

Maryland.  —  Fells  Point  Sav.  Inst.  v.  Wee- 
don,  18  Md.  320,  81  Am.  Dec.  603. 

Massachusetts. — Shute  v.  Pac.  Nat.  Bank, 
136  Mass.  487;  Campbell  v.  Whoriskev,  170 
Mass.  63;  Dickinson  v.  Leominster  Sav.  Bank, 
152  Mass.  49  (what  constitutes  demand). 

New  Hampshire.  —  Hutchins  v.  Gilman,  9 
N.  H.  359. 

New  York.  —  Adams  v.  Orange  County 
Bank,  17  Wend.  (N.  Y.)  514;  Smiley  v.  Fry, 
100  N.  Y.  262;  Budd  v.  Walker,  113  N.  Y.  637, 
22  N.  Y.  St.  Rep.  803;  National  Bank  v.  Wash- 
ington County  Nat.  Bank,  5  Hun  (N.  Y.)  605; 
Sheldon  v.  Heaton,  88  Hun  (N.  Y.)  535. 

Pennsylvania,  —  Finkbone's  Appeal,  86  Pa. 
St.  368. 

South  Dakota.  —  Tobin  v.  McKinney,  (S. 
Dak.  1900)  84  N.  W.  Rep.  228;  Cornwall  v. 
McKinney,  12  S.  Dak.  118. 

Vermont.  —  Goodell  v.  Brandon  Nat.  Bank, 
63  Vt.  303,  25  Am.  St.  Rep.  766. 

2.  See  Patterson  v.  Blanchard,  98  Ga.  518; 
Gutch  v.  Fosdick,  48  N.  J.  Eq.  353,  27  Am.  St. 
Rep.  473;  Houghton  v.  Flint,  74  N.  Y.  476. 

3.  See  the  title  Certificates  of  Deposit, 
vol.  5,  p.  804. 

4.  Buns  Only  from  Death  of  Decedent.  —  See 
the  title  Death  by  Wrongful  Act,  vol.  8,  pp. 
874-877.    For  later  cases  sustaining  the  same 
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view,  see  Western,  etc.,  R.  Co.  v.  Bass,  104 
Ga.  390;  Glover  v.  Savannah,  etc.,  R.  Co.,  107 
Ga.  34;  Elliott  v.  Brazil  Block  Coal  Co.,  (Ind. 
App.  igoo)  58  N.  E.  Rep.  736;  Paschal  v. 
Owen,  77  Tex.  583. 

The  fact  that  the  defendant  constantly 
asserted  that  the  death  was  due  to  no  fault  of 
his  cannot  affect  the  running  of  the  statute. 
McBride  v.  Burlington,  etc.,  R.  Co.,  97  Iowa 
91,  59  Am.  St.  Rep.  395. 

6.  See  the  title  Death  by  Wrongful  Act, 
vol.  8,  pp.  876,  877.  The  rule  there  stated  has 
been  followed  in  Hoover  v.  Chesapeake,  etc., 
R.  Co.,  46  W.  Va.  26S.  See  also  Solor  Refining 
Co.  v.  Elliott,  15  Ohio  Cir.  Ct.  581,  S  Ohio  Cir. 
Dec.  225;  Sachs  v.  Sioux  City,  109  Iowa  224 
(when  the  statute  only  provides  for  a  survival 
of  the  right  of  action),  distinguishing  Malone 
v.  St.  Paul,  40  Minn.  406,  as  having  been  de- 
cided under  a  statute  giving  a  new  right  of 
action. 

In  Tennessee  the  rule  is  that  the  statute 
creates  no  new  cause  of  action,  and  the  limita- 
tion runs  from  the  time  of  the  injury.  Whalev 
v.  Catlelt,  103  Tenn.  355,  following  Fowlkes  v. 
Nashville,  etc.,  R.  Co.,  9  Heisk.  (Tenn.) 
830. 

6.  Fidelity  Bonds.  —  See  Lieberman  v.  Wil- 
mington First  Nat.  Bank,  (Del.  Ch.  189S)  40 
Atl.  Rep.  382. 

7.  Deposit  Bank  v.  Hearne,  (Ky.  1S98)  48  S. 
W.  Rep.  160. 

8.  See  infra,  this  title,  Postponement,  Suspen- 
sion, and  Interruption  of  Statute  —  Fraud  and 
Fraudulent  Concealment. 

9.  See  the  title  Fraudulent  Sales  and  Con- 
veyances, vol.  14,  p.  353  et  seq. 
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(12)  Guaranty.  -  -  Reference  is  made  to  an  earlier  volume  of  this  work  for  a 
discussion  of  this  question.1 

(13)  Guardian  and  Ward.  —  The  law  in  this  connection  will  be  found  pre- 
sented in  a  former  title  in  this  work.3 

(14)  Instalment  Payments.  —  Where  payments  are  to  be  made  in  instal- 
ments, the  statute  runs  against  each  instalment  from  the  time  when  it  is  due 
and  payable.3 

Provision  that  Default  in  Payment  Shall  Hasten  Maturity  of  Notes.  —  A  common  provi- 
sion in  notes  secured  by  a  mortgage  or  trust  deed,  due  at  different  dates,  is 
that  upon  default  by  the  maker  in  the  payment  of  principal  or  interest  the 
entire  debt  shall,  at  the  option  of  the  holder  thereof,  become  at  once  due  and 
payable.4  It  has  been  held  that  this  option,  while  intended  for  the  benefit  of 
the  creditor,  is  one  of  which  the  debtor  may  equally  take  advantage,  and 
therefore  the  statute  begins  to  run  in  favor  of  the  latter,  as  to  the  entire  debt, 
upon  a  default.5  A  similar  conclusion  has  been  reached  in  other  cases  through 
different  reasoning.6  But  the  better  doctrine  is  that  the  option  is  for  the 
benefit  of  the  creditor  alone,  and  unless  he  exercises  it  the  statute  runs  on 
each  note  only  from  the  time  of  its  maturity  as  originally  fixed.7 


1.  See  the  title  Guaranty,  vol.  14.  p.  1161. 

2.  See  ihe  title  Guardian  and  Ward,  vol.  15, 
p.  16,  especially  pp.  81,  gi,  112,  121. 

3.  Payments  in  Instalments.  —  Burnham  v. 
Brown,  23  Me.  400;  Frank  v.  Morrison,  55 
Md.  399;  Heywood  v.  Perrin,  10  Pick.  (Mass.) 
228,  20  Am.  Dec.  518;  Staft'on  v.  Lyon,  no 
Mich.  260;  Parker  v.  Banks,  79  N.  Car.  480; 
Bush  v.  Stovvell,  71  Pa.  St.  208,  10  Am.  Rep. 
694;  Thornburgh  v.  Tyler,  16  Tex.  Civ.  App. 
439  (instalments  on  city  bonds);  Miles  v.  Kelly, 
(Tex.  Civ.  App.  1894)  25  S.  W.  Rep.  724  (build- 
ing and  loan  association  contract);  Morrill  v. 
Smith  County,  (Tex.  Civ.  App.  1S95)  33  S.  W. 
Rep.  899;  New  England  F.  Ins.  Co.  v.  Haynes, 
71  Vt.  307.  See  alsj  Adelbert  College  v. 
Toledo,  etc.,  R.  Co.,  5  Ohio  Dec.  14,  3  Ohio 
N.  P.  15;  Solly  v.  Moore,  n  Pa.  Co.  Ct.  333. 

When  Taxes  Are  Paid  at  Different  Times  under 
a  Mistake  of  Fact,  the  statute  runs  against  the 
payor's- right  to  recover  them  from  the  time 
when  each  separate  payment  was  made.  In- 
dianapolis v.  Patterson,  112  Ind.  344. 

4.  See  the  titles  Mortgages;  Trust  Deeds 
and  Power  of  Sale  Mortgages. 

5.  San  Antonio  Real-Estate  Bldg.,  etc  , 
Assoc.  v.  Stewart,  (Tex.  1901)  61  S.  W.  Rep. 
386. 

6.  Reeves  v.  Butcher,  (1891)  2  Q.  B.  509; 
Hemp  v.  Garland,  4  Q.  B.  519,  45  E.  C.  L.  519; 
Harrison  Mach.  Works  v.  Reigor,  64  Tex.  89. 
See  also  Medley  v.  Elliott,  62  111.  532;  Walling 
v.  Wheeler,  39  Tex.  480. 

In  Bowman  v.  Rutter,  (Tex.  Civ.  App.  1898) 
47  S.  W.  Rep.  52,  there  was  an  express  pro- 
vision that  if  interest  was  not  paid  at  a  fixed 
time  after'it  was  due  the  lender  might  elect  to 
declare  principal  and  interest  due,  and  it  was 
held  that  a  failure  so  to  pay  interest  would 
not  set  the  statute  in  motion  against  the  notes. 

In  Dodge  v.  Signor,  18  Tex.  Civ.  App.  45, 
there  was  a  similar  provision  except  that  noth- 
ing was  said  as  to  election  or  option,  and  it 
was  held  that  all  the  notes  were  barred  after 
four  years  from  the  time  of  default.  The 
theory  of  this  holding  was  said,  in  San  Antonio 
Real  Estate  Bldg.,  etc.,  Assoc.  Stewart, 
(Tex.  1901)  61  S.  W.  Rep.  386,  to  be  that  the 
stipulation  as  to  the  effect  of  a  default  "  has 
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the  effect  of  fixing  a  contingency  upon  the 
happening  of  which  the  debt  should  mature  at 
a  time  earlier  than  the  dates  given  in  ihe  notes 
for  their  maturity."  Citing  Wheeler,  etc., 
Mfg.  Co.  v.  Howard,  28  Fed.  Rep.  741:  Greg- 
ory v.  Marks,  8  Biss.  (U.  S.)44;  Sturgis  First 
Nat.  Bank  v.  Peck,  8  Kan.  660;  Brownlee  v. 
Arnold,  60  Mo.  79;  Noell  v.  Ganies,  68  Mo. 
649;  Dodge  -j.  Signor,  18  Tex.  Civ.  App.  45; 
and  criticising  Owings  71.  McKenzie,  133  Mo. 
323- 

Sureties. —  The  doctrine  of  the  foregoing 
cases  is  applied  in  Ryan  v.  Caldwell,  (Ky. 
1899)  50  S.  W.'  Rep.  966,  to  a  case  in  which 
there  was  a  stipulation  in  the  notes,"  Should 
as  much  as  two  instalments  of  interest  at  any 
time  be  due  and  unpaid,  then,  and  in  that 
event  the  whole  shall  be  and  become  due," 
and  it  was  held  that  as  to  the  sureties  on  the 
notes  the  statute  began  to  run  from  the  time 
when  two  instalments  of  interest  were  past 
due. 

Where  the  Note  Provides  for  Maturity  of  the 
Entire  Debt  at  the  Option  of  the  Lender,  but  the 
trust  deed  securing  it  makes  no  mention  of 
such  an  option,  and  provides  merely  that 
upon  default  in  payment  of  interest  the  entire 
debt  shall  at  once  become  due  and  payable, 
the  provision  in  the  note  will  prevail  so  as  to 
set  the  statute  in  motion  upon  such  default 
only  at  the  option  of  the  lender.  Bowman  v. 
Rutter,  (Tex.  Civ.  App.  1898)  47  S.  W.  Rep.  52. 

7.  Better  Doctrine  —  United  States.  —  Moline 
Plow  Co.  v.  Webb,  141  U.  S.  616;  Richardson 
v.  Warner,  28  Fed.  Rep.  343;  Nebraska  City 
Nat.  Bank  v.  Nebraska  City  Hydraulic  Gas 
Light,  etc.,  Co.,  4  McCrary  (U.  S.)  320,  14  Fed. 
Rep.  763. 

A rkansas.  —  Sherwood  v.  Wilkins,  65  Ark. 
312. 

California.  —  Mason  v.  Luce,  116  Cal.  232; 
Richards  v.  Daley,  116  Cal.  336;  Belloc  v. 
Davis,  38  Cal.  242. 

Illinois. — Watts  v.  Hoffman,  77  111.  App. 
411. 

Indiana.  — Insurance  Co.  of  North  America 
v.  Martin,  151  Ind.  209. 

Iowa.  —  Watts  v.  Creighton,  85  Iowa  154 
(authorities  quoted  at  length);  Leavitt  v.  Rey- 
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In  the  Absence  oi  a  Special  Provision  a  mere  default  in  the  payment  of  interest  on 
a  mortgage  debt  creates  no  right  in  the  mortgagor  to  foreclose  and  does  not 
set  the  statute  in  motion  against  him.1 

(15)  Interest- — Time  When  Each  Instalment  Matures.  —  The  right  to  recover 
interest  is  not  ordinarily  separable  from  the  right  of  action  for  the  principal, 
but  where  it  is  expressly  payable  annually  while  the  principal  is  payable  at 
a  much  later  date,  particularly  where  the  interest  is  evidenced  by  attached 
coupon*,  the  statute  begins  to  run  as  to  each  instalment  of  interest  from  the 
time  when  it  becomes  due.2 

Interest  Overdue  to  Be  Part  of  Principal.  —  Where,  as  is  often  done,  the  note 
or  mortgage  securing  it  contains  a  provision  to  the  effect  that  interest  not 
paid  when  due  shall  become  a  part  of  the  principal,  the  courts  give  effect 
to  the  provision,  and  the  right  to  recover  such  unpaid  interest  is  not  barred 
until  an  action  for  the  principal  is  barred.3 

Where  There  Is  No  Special  Agreement  as  to  the  time  when  interest  shall  be  paid,  it 
is  not  payable  until  the  maturity  of  the  note  or  debt  out  of  which  it  arises, 
and  the  statute  runs  in  such  cases  only  from  the  maturity  of  the  principal 
debt,4  even  where  the  agreement  for  interest  is  special  and  in  a  measure 
collateral.* 

(16)  Judgments.  — The  right  of  action  on  a  judgment  accrues  only  upon 
its  rendition  and  after  the  expiration  of  the  statutory  time  allowed  for  the  per- 
fection of  an  appeal  therefrom.6    This  rule  is  true  although  by  a  legal  fiction 


nolds,  79  Iowa  351;  Smalley  v.  Renken,  85 
Iowa  612. 

Kansas.  —  See  Douthitt  v.  Farrell,  60  Kan. 
195;  York-Ritchie  Exch.,  etc.,  Co.  v.  Mitchell, 
6  Kan.  App.  317;  Carnehan  v.  Lloyd,  4  Kan. 
App.  605.  But  see  Sturgis  First  Nat.  Bank  v. 
Peck,  8  Kan.  660. 

Nebraska.  —  Louenstein  v.  Phelan,  17  Neb. 
429;  Fletcher  v.  Daugherty,  13  Neb.  226. 

New  Jersey. — Sire  v.  Wightman.  25  N.  J. 
Eq.  102;  Bell  v.  Romaine,  30  N.  J.  Eq.  24. 

North  Carolina.  —  Parker  v.  Banks,  79  N. 
Car.  480. 

Tennessee. — Batey  v.  Walter,  (Tenn.  Ch. 
1897)  46  S.  W.  Rep.  1024. 

Vermont.  —  Grafton  Bank  v.  Doe,  19  Vt.  463, 
47  Am.  Dec.  697. 

Effect  of  Default  Obviated.  —  Where  the  mort- 
gagee exercises  his  option,  declares  the  entire 
debt  due  at  once  because  of  a  default  in  the 
payment  of  interest,  and  institutes  foreclosure 
proceedings,  but  afterwards  withdraws  his 
proceedings  upon  payment  of  all  past-due 
interest  by  the  mortgagor,  and  the  interest  is 
thereafter  kept  up  promptly,  the  statute  does 
not  run  in  favor  of  the  mortgagor  from  the 
time  of  the  original  default  and  the  declara- 
tion of  the  debtor  thereon;  and  the  morigagor 
is  estopped,  by  his  conduct,  to  make  such  a 
contention.  California  Sav.,  etc.,  Soc.  v. 
Culver,  127  Cal.  107.  See  also  San  Antonio 
Real  Estate  Bldg.,  etc.,  Assoc.  v.  Stewart, 
(Tex.  1901)  61  S.  W.  Rep.  386. 

1.  Field  v.  Brokaw,  148  HI.  654;  Richards  v. 
Daley,  116  Cal.  336. 

2.  Interest.  —  Griffin  v.  Macon  County,  36 
Fed.  Rep.  885;  Nash  v.  El  Dorado  County,  24 
Fed.  Rep.  252;  May  v.  Ball,  (Ky.  1900)  56  S. 
W.  Rep.  7;  Threadgill  v.  Anson  County,  116 
N.  Car.  616.  Compare  Kelly  v.  Forty-second 
St.,  etc.,  R.  Co.,  37  N.  Y.  App.  Div.  500;  Scott 
v.  Sloan,  3  Tex.  Civ.  App.  302,  the  latter  case 
holding  that  the  right  to  recover  interest  is 
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never  barred  so  long  as  a  right  of  action  for 
the  principal  is  not.  See  also  to  the  same 
effect  Meyer  v.  Porter,  65  Cal.  67;  Roediog  v. 
Porter,  (Cal.  1884)  2  Pac.  Rep.  888;  Hays- 
meister  v.  Porter,  (Cal.  1884)  3  Pac.  Rep.  123. 

The  interest  being  a  mere  incident  to  the 
debt,  no  right  of  action  can  exist  therefor 
where  the  principal  debt  is  barred.  Jones  v. 
Orton,  65  Wis.  9.  Where,  however,  a  note  is 
renewed  for  the  same  amount  as  the  original 
note,  and  a  separate  agreement  is  made  as  to 
the  payment  of  interest  accrued  up  to  the  time 
of  the  renewal,  the  statute  runs  upon  the  latter 
agreement  independently  of  the  note.  Prevo 
v.  Lathrop,  2  111.  305. 

3.  Beeler  v.  Highland  University  Co.,  8 
Kan.  App.  89. 

4.  Greenwood  v.  Fenton,  54  Neb  573;  French 
v.  Kennedy,  7  Barb.  (N.  Y.)  452;  Bauder  v. 
Bauder,  7  Barb.  (N.  Y.)  560;  Grafton  Bank  v. 
Doe,  19  Vt.  463,  47  Am.  Dec.  697. 

5.  Greenwood  v.  Fenton,  54  Neb.  573. 

6.  Judgments.  —  See  Powell  v.  Oregonian  R. 
Co.,  38  Fed.  Rep.  187;  Norton  v.  Marksberry, 
(Ky.  1887)  5  S.  W.  Rep.  482;  Croghan  v. 
Spence,  71  Cal.  124. 

The  statute  runs  only  after  the  judgment  is 
entered  and  recorded,  where  these  are  requisite 
to  its  validity.  I  lerrlich  v.  McDonald,  104  Cal. 
551.  See  also  Weiser  v.  McDowell,  93  Iowa 
772. 

Where  a  Judgment  Has  Been  Benewed,  the 

right  of  action  accrues  anew  upon  the  date  of 
the  renewal,  and  the  statute  runs  from  that 
time.  Rogers  v.  Kimsey,  101  N.  Car.  559.  And 
where,  as  in  many  of  the  states,  the  issuance  of 
an  execution  operates  to  renew  it  (see  the  title 
Judgments  and  Decrees,  vol.  17,  p.  802),  the 
judgment  does  not  become  barred  until  the 
lapse  of  the  statutory  time  after  the  return  of 
the  last  execution.  McEndree  v.  Morgan,  31 
W.  Va.  521.  See  also  Werdenbaugh  v.  Reid, 
20  W.  Va.  588;  Shipley  v.  Pew,  23  W.  Va.  487; 
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the  judgment  may  relate  back  to  the  first  day  of  the  term  or  when  it  is  ren- 
dered nunc  pro  tunc.1  In  cases  where  a  judgment  must  precede  the  remedy 
sought  by  a  plaintiff,  the  statute  does  not  begin  to  run  as  to  such  remedy 
until  there  has  been  a  valid  judgment,  duly  rendered;  a  void  judgment  will 
not  set  the  statute  in  motion.2 

To  Revive  Judgment  Once  Satisfied.  —  As  against  a  proceeding  to  revive  a  judg- 
ment which  has  been  satisfied  by  a  sale  of  land  the  title  to  which  has  subse- 
quently failed,  the  statute  begins  to  run  only  after  the  fact  of  the  failure  of 
title  has  developed  and  become  known.3 

In  Foreclosure  Proceedings  —  Judgment  for  Deficiency. — As  against  a  judgment  in 
foreclosure  proceedings  for  the  amount  of  the  debt  which  the  sale  of  the  mort- 
gaged property  failed  to  satisfy,  the  statute  begins  to  run,  not  from  the  date 
of  the  entry  of  the  decree  of  sale,  although  such  decree  may  provide  for  judg- 
ment and  execution  for  such  deficiency,  but  from  the  time  of  the  coming  in  of 
the  report  of  sale,  since  it  is  only  then  that  the  amount  of  the  deficiency  is 
determined.4 

(17)  Loans. — Simple  loans  of  money  are  governed  by  the  same  rule  as 
notes  payable  on  demand,  and  the  statute  begins  to  run  when  the  loan  is  made, 
there  being  no  agreement  between  the  parties  as  to  when  it  shall  be  repaid.8 

(18)  Money  Paid  —  Money  Had  and  Received.  —  For  a  discussion  of  the 
law  in  these  connections,  reference  is  made  to  other  parts  of  this  work.6 

Livesay  v.  Dunn,  33  W.  Va.  453,  holding  that 
the  statute  applies  equally  to  magistrates' 
judgments. 

As  to  the  Effect  of  a  Statute  Prohibiting  Suit  on 
a  Judgment  Without  Leave  of  Court  011  the  opera- 
tion of  the  statute  of  limitations,  see  infra,  this 
title,  Postponement,  Suspension,  and  Interruption 
of  Statute,  subdiv.  2.  a.  (3)  (b)  Prohibition  to 
Sue  by  Paramount  Authority  —  General  Rule. 

Filing  Justice's  Judgment  in  County  Court  Not 
Rendition.  —  Dieffenbach  v.  Roch,  112  N.  Y. 
621;  Warner  v.  Bartle,  (Surrogate  Ct.)22  Misc. 
(N.  Y.)  488.  See  also  Davidson  v.  Horn,  47 
Hun  (N.  Y.)  51;  Wilcox  v.  Lanlz,  107  Mich.  1. 

Appeal  from  County  to  District  Court.  —  Horst 
v.  McCormick  Harvester  Mach.  Co.,  30  Neb. 
558.  - 

Where  a  Party  Collects  a  Judgment  Belonging 
to  Another  the  statute  runs  from  the  lime  of 
the  collection  of  the  judgment  as  against  the 
right  of  the  real  owner  to  demand  the  proceeds 
so  collected.  If  the  party  collecting  acted  as 
an  executor  and  accounted  therefor  to  his 
estate,  the  statute  runs  in  favor  of  the  estate 
only  from  the  time  when  the  amount  of  the 
judgment  was  paid  in  by  the  executor.  Johns- 
ton v.  McCain,  188  Pa.  St.  513. 

What  Is  a  Judgment  —  Alloivance  of  Claim  by 
Probate  Court.  —  Wright  v.  Dunklin,  83  Ala. 
317;  Brown  v.  Hanauer,  48  Ark.  277;  Brearly 
v.  Norris,  23  Ark.  169.  See  also  Keyser's  Ap- 
peal, 124  Pa.  St.  80,  23  W.  N.  C.  (Pa.)  201. 

In  Brown  v.  Hanauer,  48  Ark.  277,  supra,  it 
was  suggested  that,  "  as  was  ruled  in  Mays  v. 
Rogers,  37  Ark.  155,"  the  statute  may  not 
operate  to  bar  such  a  judgment  "  while  the 
estate  is  in  course  of  administration,"  and 
therefore  the  claimant's  right  of  action  to  sub- 
ject lands  of  the  decedent  to  his  judgment  ac- 
crued upon  the  discharge  of  the  administrator. 
Citing  Wilson  v.  Harris,  13  Ark.  559. 

Decision  of  Land  Office.  —  Croghan  7\  Spence, 
71  Cal.  124. 

1,  Judgment  Nunc  Pro  Tunc.  —  Borer  v.  Chap- 
man, 119  U.  S.  587. 
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2.  Void  Judgment  Does  Not  Set  Statute  in  Mo- 
tion.—  Eatman  v.  Eatman,  82  Ala.  223. 

3.  Cantwell  v.  McPherson,  (Idaho  1893)  34 
Pac.  Rep.  1095. 

4.  Deficiency  Judgments.  —  Coe  v.  Finlayson 
41  Fla.  169;  Devries  v.  Squire,  55  Neb.  438 
Stoddard  v.  Van  Bussum,  57  N.  J.  Eq.  34 
Mutual  L.  Ins.  Co.  v.  Southard,  25  N.  J.  Eq 
337;  Newark  Sav.  Inst.  v.  Forman,  33  N.  J 
Eq.  441;   Davies  v.  Wheeler,  45  N.  J.  L.  67 
Mutual  L.  Ins.  Co.  v.  Hopper,  43  N.  J.  Eq 
387;  Roll  v.  Rea,  57  N.  J.  L.  647;  Bignold  v, 
Carr,  (Wash.  1901)  64  Pac.  Rep.  519.  Compare 
Smith  v.  Pegg,  111  Mich.  232,  holding  that  the 
statute  runs  from  the  time  when  the  decree  of 
foreclosure  is  entered,  and  not  from  the  time 
when  the  report  of  sale  is  filed.    See  also 
Thompson  v.  Cheesman,  15  Utah  43  (runs  from 
maturity  of  debt). 

If  the  judgment  is  final  in  foreclosure  pio- 
ceedings,  the  mere  fact  that  the  cause  is  re- 
tained for  further  directions  does  not  prevent 
the  running  of  the  statute.  McCaskill  v.  Mc- 
Kinnon,  121  N.  Car.  192,  61  Am.  St.  Rep.  659. 

5.  Loans.  —  Dorland  v.  Dorland,  66  Cal.  189; 
Newhall  v.  Sherman,  124  Cal.  509.  Compare 
Sweet  v.  Irish,  36  Barb.  (N.  Y.)  467. 

Where  by  the  contract  the  money  is  to  be  re- 
paid upon  demand  the  statute  runs  from  the 
date  of  the  lending.  Hall  v.  Letts,  21  Iowa 
596;  Nail  v.  Magruder,  1  Har.  &  G.  (Md.)  439; 
Cook  v.  Cook,  19  Tex.  434. 

As  to  the  distinction  between  a  loan  and  a 
deposit,  the  statute  running  in  the  latter  case 
only  from  the  time  when  a  demand  was  made, 
see  Boughton  v.  Flint,  74  N.  Y.  476. 

The  rule  of  the  text  will  not  apply  to  a  case 
where  an  agent  with  whom  funds  of  his  princi- 
pal have  been  deposited  for  investment  lends 
the  money  to  himself,  although  his  contract 
calls  for  an  accounting  on  dem?md.  Baker  v. 
Joseph,  16  Cal.  173. 

6.  See  such  titles  as  Agency,  vol.  1,  p.  930; 
Factors  or  Commission  Merchants,  vol.  12, 
p.  625;  Implied  or  Quasi  Contracts,  vol.  15, 
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(19)  Money  Lost  at  Gaming.  —  The  right  of  action  for  money  lost  at  gam- 
ing begins  to  run  only  after  the  money  is  actually  lost,  and  not  when  it  is 
deposited  as  a  wager.1  Where  by  statute  the  right  is  given  to  several  classes 
of  persons,  no  class  to  be  entitled  to  it  until  the  failure  of  the  preceding  class 
to  act  within  a  specified  time,  the  limitation  manifestly  does  not  begin  to  run 
against  any  class  until  the  expiration  of  the  time  allowed  for  the  preceding 
class  to  sue.2 

(20)  Suretyship.  —  For  the  principles  governing  in  cases  of  suretyship,  as 
between  principal  and  surety  and  cosureties,  reference  is  made  to  other  parts 
of  this  work.3 

(21)  Purchaser  at  Judicial  Sale  —  (a)  As  to  Rights  in  Property  Purchased.  —  The 
statute  begins  to  run  against  a  right  of  action  to  assert  rights  acquired  by  the 
purchase  of  property  at  a  judicial  sale,  as  soon  as  the  purchaser  is  by  law 
entitled  to  assert  them.  One  who  purchases  land  at  an  execution  sale  has  no 
right  capable  of  assertion  against  the  property  purchased  until  he  is  entitled 
to  a  deed,  and  until  that  time  the  statute  does  not  run.4  Similarly,  the 
statute  does  not  run  in  favor  of  the  purchaser  at  a  guardian's  or  adminis- 
trator's sale,  or  at  a  chancery  sale,  until  a  confirmation  thereof  by  the  court 
directing  it.6 

(b)  As  to  Recovery  of  Purchase  Money  Where  Title  Fails.  —  The  right  of  a  purchaser 

of  land  at  a  judicial  sale  to  a  return  of  the  purchase  money  paid  by  him  when 
the  title  there  acquired  fails,6  accrues  and  the  statute  begins  to  run  when  the 
money  is  paid  and  the  deed  is  obtained.7 

(22)  Rescinded  Contracts  —  Recovery  of  Money  Paid.  —  If  the  right  to  rescind 
a  contract  is  exercised  in  time,  the  statute  runs  against  the  plaintiff's  right  to 
recover  money  paid  under  the  contract  only  from  the  time  of  the  rescission.8 

(23)  Sale  of  Goods  —  Action  for  Price.  —  This  topic  will  be  found  treated  in 
another  part  of  this  work.9 


p.  1076;  Implied  Trusts,  vol.  15,  p.  1119; 
Payment. 

1.  Gaming. —  McGrew  v.  City  Produce  Exch., 
85  Tenn.  572,  4  Am.  St.  Rep.  771.  See  also 
Dunn  v.  Bell,  85  Tenn.  583. 

Under  statutes  authorizing  the  recovery  of 
money  lost  at  gaming  and  fixing  the  time 
within  which  suit  must  be  brought,  the  limita- 
tion affects  not  merely  the  remedy  but  the 
right,  and  a  failure  to  sue  in  time  destroys  the 
right.  Paulk  v.  Jasper  Land  Co.,  116  Ala. 
178.    See  also  Connor  v.  Black,  132  Mo.  150. 

2.  See  Ervin  v.  State,  150  Ind.  332;  Dunn  v. 
Bell,  85  Tenn.  583. 

8.  See  the  titles  Contribution  and  Exoner- 
ation, vol.  7,  pp.  340,  348;  Subrogation; 
Suretyship. 

4.  Judicial  Sales.  —  Barroilhet  v.  Anspacher, 
68  Cal.  116  (execution  sale);  Gallaher  v. 
Head,  108  Iowa  588  (tax  sale).  See  also  the 
title  Tax  Sales. 

Runs  Only  from  Time  When  Deed  Is  Delivered. 
—  Whether  the  statute  runs  against  the  right 
of  a  purchaser  at  a  judicial  sale  before  be 
actually  obtains  a  deed,  was  doubted  in  Bar- 
roilhet v.  Anspacher,  68  Cal.  116.  By  a  later 
decision  the  rule  was  established  that  it  does 
not  run  when  the  purchaser's  failure  to  obtain 
the  deed  is  due  to  no  fault  of  his.  Redfield  v. 
Parks,  132  U.  S.  239  [followed  in  Steele  v. 
Boley,  7  Utah  64,  reversing  6  Utah  308,  which 
was  a  United  States  patent  case];  Leonard 
v.  Flynn,  89  Cal.  536,  23  Am.  St.  Rep.  500 
[followed  in  Robinson  v.  Thornton,  (Cal.  1893) 
31  Pac.  Rep.  936];  McDonald  v.  McCoy,  121 


Cal.  55  (foreclosure  sale);  State  v.  Spencer,  30 
Mo.  App.  407. 

Successive  Judicial  Sales.  —  Tennessee,  etc., 
R.  Co.  v.  Mabry,  85  Tenn.  47.  See  also  Porter 
v.  Cocke,  Peck  (Tenn.)  30. 

5.  Purchaser  at  Guardian's  or  Administrator's 
Sale.  —  Lumpkins  v.  Johnson,  61  Ark.  80. 

6.  In  many  of  the  states  no  such  right  is 
recognized.  See  the  title  Judicial  Sales,  vol. 
17,  p.  IOIO  et  seq. 

7.  Union  Pac.  R.  Co.  v.  Barnes,  64  Fed. 
Rep.  80,  27  U.  S.  App.  421.  Compare  Matter 
of  Harris,  (Supm.  Ct.  Spec.  T.)  12  Misc.  (N. 
Y.)  223,  holding  that  in  case  of  a  sale  by  the 
state  the  statute  runs  only  from  the  time  of 
the  decision  by  which  the  sale  is  set  aside. 

Where  an  execution  and  a  sale  thereunder 
are  set  aside  by  a  decree  procured  at  the 
instance  of  the  judgment  debtor,  the  pur- 
chaser's right  of  action  for  a  return  of  his 
purchase  money  accrues  only  upon  the  rendi- 
tion of  such  decree.  Elling  v.  Harrington,  17 
Mont.  322. 

Purchaser's  Right  to  Subrogation  —  Void 
Judicial  Sale.  —  As  against  the  right  of  a  pur- 
chaser of  land  at  a  void  judicial  sale  in  a 
proceeding  to  enforce  a  vendor's  lien  to  be 
subrogated  to  the  rights  of  the  original  vendor 
in  the  land,  the  statute  does  not  run  until  the 
vendor  takes  possession  and  holds  adversely 
to  him.  Terry  v.  Cutler,  4  Tex.  Civ.  App. 
57o. 

8.  Richter  v.  Union  Land,  etc.,  Co.,  129  Cal. 

367- 

9.  See  the  title  Sales. 
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(24)  Services  Rendered.  — ■  Under  Ordinary  Contracts  of  Hiring  the  statute  begins 
to  run  from  the  time  when  the  wages  are  due  and  demandable  under  the  con- 
tract; and  if  no  time  of  payment  has  been  specifically  agreed  on,  it  will  be 
presumed,  in  ordinary  cases  of  hiring,  that  the  wages  were  payable  at  the  end 
of  each  month  or  each  year,  according  to  the  nature  of  the  employment  and 
other  circumstances  shown.1  In  a  number  of  jurisdictions  the  rule  is  that 
where  the  agreement  does  not  specify  at  what  time  payment  shall  be  made, 
nor  how  long  the  labor  is  to  continue,  the  statute  does  not  begin  to  run 
against  an  action  for  work  and  labor  done  under  such  contract  until  the  labor 
is  ended  or  the  agreement  is  otherwise  terminated.2 

Under  Contract  for  Service  in  Particular  Matter.  —  Where  the  services  are  engaged 
and  rendered  with  reference  to  a  single  particular  matter,  the  statute,  in  the 
absence  of  a  specific  agreement  as  to  the  time  of  payment,  begins  to  run  only 
from  the  time  when  the  services  are  rendered  and  the  performance  is  complete.3 
If  the  services  relate  to  several  distinct  matters,  to  be  attended  to  separately, 
the  statute  is  set  in  motion  upon  the  performance  and  completion  of  the  service 
as  to  each  matter,  although  all  may  be  embraced  in  one  agreement.'1 

If  a  Servant  Is  to  Be  Compensated  by  a  Legacy  or  by  provision  made  for  him  by  the 
will  of  his  employer,  the  statute  begins  to  run  only  upon  the  latter's  death.5 
The  same  rule  would  obtain  in  case  of  payment  to  be  made  upon  the  happen- 
ing of  any  other  event,  provided,  however,  in  all  such  cases,  it  appears  that 
the  terms  of  payment  were  accepted  by  the  servant.6 


1.  Wages  Presumably  Due  at  End  of  Each  Month 
or  Year,  —  Mims  v.  Slurtev  nt,  18  Ala.  359; 
Rider  v.  Union  India  Rubber  Co.,  5  Bosw.  (N. 
Y.)  85;  Turner  v.  Martin,  4  Robt.  (N.  Y.)  661; 
Davis  v.  Gorton,  16  N.  Y.  256.  69  Am.  Dec. 
694.;  Matter  of  Gardner,  103  N.  Y.  535,  57  Am. 
Rep.  768;  Matter  of  Meehan,  (Surrogate  Ct.) 
29  Misc.  (N.  Y.)  167;  Butler  v.  Kirby,  53  Wis. 
188.  See  also  Griffin  v.  Clay  County,  63  Iowa 
413;  Bartel  v.  Mathias,  19  Oregon  482;  Fair- 
field v.  Wyoming  Valley  Coal  Co.,  142  Pa.  St. 
397;  Sullivan  v.  Latimer,  38  S.  Car.  158;  Mc- 
Donel  v.  Callahan  County,  3  Tex.  Civ.  App. 
138.    Compare  Ah  How  v.  Furth  13  Wash.  550. 

Marriage  Induced  by  Fraud  —  Suit  by  Wife  for 
Services  —  Statute  Held  to  Run  from  Discovery  of 
Fraud. —  Morrill  v.  Palmer.  68  Vt.  1. 

Adopted  Child.  —  Compare  Graham  v.  Stanton, 
177  Mass.  321,  where  services  of  a  child  were 
obtained  under  false  representations  as  to  hei 
having  been  adopted  into  the  family,  and  it 
was  held  that  such  representations  would  not 
affect  the  running  of  the  statute. 

Suit  by  Receiver  for  Compensation.  —  The  stat- 
ute runs  against  the  right  of  one  who  has  been 
appointed  receiver  to  recover  of  the  plaintiff 
at  whose  instance  he  was  appointed  compen- 
sation for  his  services,  only  after  his  account 
as  receiver  has  been  settled  and  allowed. 
Ephraim  v.  Pacific  Bank,  129  Cal.  589. 

Services  at  Fixed  Amount  per  Week  —  Statute 
Runs  from  End  of  Each  Week.  —  Miller  v.  Cin- 
namon, 168  III.  447,  reversing  61  111.  App.  429. 

2.  Time  of  Payment  or  of  Service  Indefinite.  — 
O'Brien  v.  Sexton,  140  111.  517;  Littler  v. 
Smiley,  9  Ind.  117;  Grave  v.  Pemberton,  3 
Ind.  App.  71;  Knight  v.  Knight,  6  Ind.  App. 
268;  Purviance  v.  Purviance,  14  Ind.  App.  269. 
See  also  Bartel  v.  Mathias,  19  Oregon  482. 
Compare  Marsden's  Estate,  17  Pa.  Co.  Ct. 
476,  5  Pa.  Dist.  166. 

Where  the  plaintiff  was  led  to  work  for  the 
defendant  for  many  years,  under  the  idea,  due 
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to  the  defendant's  fraud,  that  she  was  still  a 
slave,  it  was  held  that  she  might,  upon  dis- 
covering the  fraud,  recover  for  the  entire 
period.  Hickam  v.  Hickam,  46  Mo.  App.  496. 
See  also  Berry  v.  Berry,  (Ky.  1893)  22  S.  W. 
Rep.  654. 

3.  Particular  Service. — •  Myerle  v.  U.  S.,  33 
Ct.  CI.  1;  Rounsaville  v.  Wagner,  90  Ga.  29, 
Taggarl  v.  Tevanny,  1  Ind.  App.  339;  Steven- 
son v.  Robertson,  55  Iowa  689;  Blake  v.  Pratt, 
8  Kan.  App.  486;  Dempsey  v.  McNabb,  73 
Md.  433;  Schlueter  v.  Albert,  39  Mo.  App. 
154;  Peck  v.  State,  137  N.  Y.  372,  33  Am. 
St.  Rep.  738;  Matter  of  Munson,  (Surrogate 
Ct.)  25  Misc.  (N.  Y.)  586;  Peck  v.  New  York, 
etc.,  U.  S.  Mail  Steamship  Co.,  5  Bosw.  (N.  Y.) 
226  (suit  for  extra  work  done). 

Services  of  Minor  —  Contract  After  Attaining 
Full  Age.  —  Salvador  v.  Feeley,  105  Iowa  478. 

Real-estate  Broker  —  Commissions.  —  Where  a 
broker,  in  order  to  show  business,  makes  a 
nominal  sale,  which  is  subsequently  com- 
pleted, the  statute  runs  against  his  claim  for 
commissions  from  the  date  of  the  genuine  sale, 
and  not  from  the  nominal  sale.  Ross  v.  Fick- 
ling,  11  App.  Cas.  (D.  C.)  442. 

4.  Bartel  v.  Mathias,  19  Oregon  482. 
6,  Compensation  by  Way  of  Legacy.  —  Manning 

v.  Pippen,  86  Ala.  357,  11  Am.  St.  Rep.  46; 
Quigly  v.  Harold,  22  111.  App.  269;  Nimn.o  v. 
Walker,  14  La.  Ann.  589;  In  re  Hess,  57 
Minn.  282;  Stone  v.  Todd,  49  N.  J.  L.  274; 
Quackenbush  v.  Ehle,  5  Barb.  (N.  Y.)  469; 
Green  v.  Orgain,  (Tenn.  Ch.  1898)  46  S.  VV. 
Rep.  477;  VVaddell  v.  Waddell,  (Tenn.  Ch. 
1897)42  S.  W.  Rep.  46;  Cann  v.  Cann.  45  W. 
Va.  563,  affirming  40  W.  Va.  138.  See  also 
Price  v.  Price,  Cheves  Eq.  (S.  Car.)  167,  34 
Am.  Dec.  608. 

6.  See  Matter  of  Meehan,  (Surrogate  Ct.)  29 
Misc.  (N.  Y.)  167. 

Oral  Agreement  to  Make  Plaintiff  an  Heir  — 
Veid  under  Statute  of  Frauds  —  Statute  Began  to 
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Where  the  Charge  for  Berrices  Is  Part  of  a  Mutual  Account  Current,  the  rule  applicable 
to  such  accounts  generally  will  apply  so  as  to  make  the  statute  run,  not  from 
the  time  when  the  compensation  is  technically  due,  but  from  the  date  of  the 
last  item  in  the  account.1 

Attorneys'  Fees.  —  In  the  absence  of  express  agreement,  an  attorney's  right 
of  action  for  his  fee  does  not  accrue  so  as  to  set  the  statute  in  motion  against 
him  until  the  service  for  which  the  fee  is  due  is  rendered.2  If  he  is  discharged 
before  the  service  is  complete,  his  right  to  recover  for  the  services  actually  ren- 
dered accrues  at  once.3 

Where  the  Fee  Is  Contingent  upon  a  Becovery,  or  upon  the  amount  recovered,  the 
statute  runs  only  from  the  happening  of  the  contingency.4 

(25)  Miscellaneous  Cases.  —  The  decisions  afford  numerous  instances  of  the 
application  of  the  general  rule  that  the  statute  begins  to  run  as  soon  as  the 
cause  of  action  accrues,  some  of  which  are  given  in  the  subjoined  note;  others 
appear  under  particular  titles  in  this  work.5 

Bun  Against  Plaintiff's  Claim  for  Services  as  Soon 
as  He  Beached  His  Majority.  —  Martin  v.  Martin, 
(Wis.  1900)  84  N.  W.  Rep.  439. 

Where  Services  Are  to  Be  Paid  For  by  a  Convey- 
ance of  land,  the  contract  being  verbal,  the 
claim  for  compensation  for  services  becomes 
a  money  demand  only  upon  the  defendant's 
refusal  to  convey  as  he  had  agreed  to  do,  and 
a  demand  for  the  money  equivalent.  Until 
such  refusal  and  demand  the  statuie  does  not 
begin  to  run.  Tucker  v.  Grover,  60  Wis.  240. 
But  if,  in  such  a  case,  the  promisor,  without 
fault  on  the  part  of  the  claimant,  renounces 
his  agreement,  to  convey,  the  statute  begins  to 
run,  as  to  the  claim  for  services  previously 
rendered,  from  the  time  of  such  renunciation. 
Stevens  v.  Lee,  70  Tex.  279. 

1.  Corinne  Mill,  etc.,  Co.  v.  Toponce,  152  U. 
S.  405.  See  also  Ross  v.  Fickling,  11  App. 
Cas.  (D.  C.)  442. 

2.  Attorney's  Compensation.  —  See  the  title 
Attorney  and  Client,  vol.  3,  p.  445.  And 
see  the  following  recent  cases:  Johnson  v. 
Bank  of  Lake,  125  Cal.  6;  Wells  v.  Salina,  71 
Hun  (N.  Y.)  559;  Dailey  r>.  Devlin,  21  N.  Y. 
App.  Div.  62;  Tarr's  Estate,  21  Pa.  Co.  Ct. 
358;  Montgomery  v.  Brown,  (Tex.  Civ.  App. 
1895)  31  S.  W.  Rep.  1084;  Leake  v.  Cleburne, 
(Tex.  Civ.  App.  1896)  36  S.  W.  Rep.  97. 

From  Final  Judgment.  —  Fenno  v.  English,  22 
Ark.  170;  Walker  v.  Goodrich,  16  111.  341; 
Eliot  v.  Lawten,  7  Allen  (Mass.)  274,  83  Am. 
Dec.  683;  Clarkson  v.  Young,  (Brooklyn  City 
Ct.  Gen.  T.)  11  N.  Y.  Supp.  562. 

If  There  Are  Several  Suits,  all  arising  out  of 
the  same  matter  with  relation  to  which  the  at- 
torney was  employed,  the  statute  runs  only 
from  the  time  of  the  termination  of  the  last 
suit,  his  employment  being  with  reference  to 
the  entire  matter  rather  than  to  the  particular 
suits.  Meyer  v.  McCumber,  75  111.  App.  119. 
Compare  Phillips  v.  Broadley,  ir  Jur.  264. 

When  Services  Are  Eendered  under  a  General 
Betainer,  no  time  being  fixed  for  payment,  the 
right  of  action  to  recover  compensation  for 
each  year's  services  will  be  deemed  to  have 
accrued  at  the  end  of  that  year,  and  the  statute 
will  run  from  that  time.  Matter  of  Stewart, 
(Surrogate  Ct.)  21  Misc.  (N.  Y.)  412.  See  also 
Hale  v.  Ard,  48  Pa.  St.  22;  Mosgrove  v. 
Golden,  101  Pa.  St.  605. 

3.  Discharge.  —  Belden  v.  Butcher's  Union 
Slaughter-House  Co.,  38  La.  Ann.  392. 


Where  the  Client  Sells  the  Claim  Which  He  Had 
Placed  in  the  Attorney's  Hands  for  Collection, 

without  the  latter's  knowledge  or  consent,  he 
will  not  be  permitted  to  plead  the  statute  as  a 
defense  to  a  suit  by  the  attorney,  where  the 
suit  is  brought  promptly  upon  a  discovery  of 
the  fraud.  Holloway  v.  Appleget,  55  N.  J. 
Eq.  583- 

4.  Contingent  Fee.  —  Bartlett  v.  Odd  Fellows' 
Sav.  Bank,  79  Cal.  218,  12  Am.  St.  Rep. 
139- 

Compromise  by  Client.  —  Where  the  attorney's 
fee  is  to  be  one-half  the  recovery  and  his  client 
compromises  with  the  opposite  party  without 
his  knowledge  or  consent,  his  right  of  action 
to  recover  his  fee  is  deemed  to  have  accrued 
only  when  he  learned  of  the  compromise. 
Henrietta  Nat.  Bank  v.  Barrett,  (Tex.  Civ. 
App.  1894)  25  S.  W.  Rep.  456. 

In  the  Case  of  the  Attorney's  Discharge  Before 
the  Contingency  Has  Happened,  it  seems  that  his 
right  of  action  to  recover  a  fee  which  was  con- 
tingent upon  the  amount  actually  collected 
accrues  only  when  his  client  receives  the 
money.  See  Bartlett  v.  Odd  Fellows'  Sav. 
Bank,  79  Cal.  218,  12  Am.  St.  Rep.  139. 

If  the  Contingency  Is  the  Actual  Collection  of 
the  Money,  the  statute  is  not  set  in  motion  by 
the  mere  recovery  of  a  judgment  against  the 
defendant,  but  runs  only  from  the  collection 
thereof.    Morgan  v.  Brown,  12  La.  Ann.  159. 

5.  Accounts.  —  See  the  title  Mutual  Ac- 
counts. 

Account  Stated  —  Statute  Buns  from  Time  of 
Statement.  —  Auzerais  v.  Naglee,  74  Cal.  60; 
Kahn  ;'.  Edwards,  75  Cal.  192,  7  Am.  St.  Rep. 
141,  followed  in  Baird  v.  Crank,  98  Cal.  293; 
King  v.  Davis.  168  Mass.  133.  See  also  the 
title  Accounts,  vol.  1,  p.  456.  And  see  Porter 
v.  Chic  go,  etc.,  R.  Co.,  99  Iowa  351. 

Dividends  Unlawfully  Paid  to  Stockholders  of  an 
Insolvent  Bank.  —  Havden  Thompson,  71 
Fed.  Rep.  60,  36  U.  S.  App.  361. 

Enticing  Away.  —  Hogan  v.  Wolf,  57  Hun 
(N.  Y.)  58S,  10  N.  Y.  Supp.  896. 

Alienation  of  Wife's  Affections.  —  Bockman  v. 
Ritter,  21  Ind.  App.  250.  See  also  Carbiener 
v.  Montgomery,  97  Iowa  659. 

Such  an  action  is  not  governed  bv  the  stai  uie 
relative  to  words  spoken,  even  though  such 
words  were  one  of  the  means  by  which  the 
alienation  was  effected.  Gernerd  v.  Gernerd, 
185  Pa.  St.  533. 
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When  Statute 


LIMIT  A  TION  OF  ACTIONS. 


Begins  to  Run, 


4.  Effect  of  Plaintiff's  Laches.  — ■  Independently  of  Special  Provision  for  such  cases, 
the  plaintiff  cannot  defer  by  his  own  laches  the  time  at  which  the  running  of 
the  statute  shall  begin.  The  statute  runs  from  the  time  when  he  might  have 
perfected  his  right,  irrespective  of  the  time  at  which  he  actually  perfects  it.' 
In  some  jurisdictions  this  rule  is  declared  by  special  provisions.2 

Reasonable  Time  Allowed  to  Plaintiff  for  Perfecting  His  Cause  of  Action.  —  In  many  juris- 
dictions, however,  the  foregoing  rule  is  modified  to  the  extent  that  a  reason- 
able time  is  allowed  to  the  plaintiff  within  which  to  perfect  his  right  of  action, 
and  the  statute  does  not  begin  to  run  until  after  the  lapse  of  this  reasonable 
time.3 


Composition  with  Creditors.  —  See  Re  Stock, 
66  L.  J.  Q.  B.  146,  75  L.  T.  N.  S.  422. 

Cost  Bonds. —  Fewlass  v.  Keeshan,  88  Fed. 
Rep.  573,  60  U.  S.  App.  133. 

Annuity.  —  Suit  was  brought  lo  recover  an 
annuity  for  twenty-seven  years.  It  was  held 
to  be  barred  except  as  to  the  last  few  years. 
Hughes  v.  Coles,  27  Ch.  D.  231.  See  also  the 
title  Annuities,  vol.  2,  p.  402,  note;  Edwards 
v.  Warden,  L.  R.  9  Ch.  495,  1  App.  Cas.  281; 
Dickson  v.  Porter,  2  Pa.  Dist.  159. 

The  statute  begins  to  run  upon  the  failure 
of  the  grantor  to  pay  any  annuity.  Denise  v. 
Denise,  no  N.  Y.  562. 

Against  Assignee  for  Creditors.  —  Richardson 
v.  Whitaker,  (Ky.  189S)  45  S.  W.  Rep.  774. 

County  Failing  to  Pay  Its  Proportion  of  Munici- 
pal Indebtedness.  —  Hardeman  County  v.  Foard 
County,  19  Tex.  Civ.  App.  212. 

In  a  Suit  Against  a  New  County  to  Compel  Pay- 
ment of  Its  Pro  Rata  of  Old  County  Debt  the  pas- 
sage of  the  statute  fixing  its  liability,  and  not 
the  maturity  of  the  old  debt,  is  the  period  from 
which  the  statute  of  limitations  runs.  Rob- 
ertson v.  Blaine  County,  90  Fed.  Rep.  63,  61 
U.  S.  App.  242;  Mills  County  v.  Lampasas 
County,  (Tex.  Civ.  App.  1897)  40  S.  W.  Rep. 
552. 

Penalties.  —  Where  a  Subscribing  Witness  to  a 
Will  Fails  to  Mark  His  Address  Opposite  His 
Name,  the  statute  runs  against  the  right  to 
recover  the  penalty  therefor  from  the  date  of 
the  signing,  and  not  from  the  date  when  the 
will  is  offered  for  probate.  Dodge  v.  Findlay, 
40  N.  Y.  App.  Div.  18. 

Neglect  of  Road  Duty.  —  The  statute  runs 
against  an  action  to  recover  a  penalty  for 
neglect  of  road  duty  from  the  date  of  the  de- 
fault. Road  Com'rs  v.  Morris,  2  Rich.  L.  (S. 
Car.)  320. 

Personal  Injury.  —  The  statute  runs  against 
an  action  for  a  personal  injury  from  "  the  very 
moment  appellee  violated  its  duty  to  him  by 
negligently  causing  the  injuries  alleged." 
Voight  v.  Gulf,  etc.,  R.  Co.,  (Tex.  Civ.  App. 
1900)  59  S.  W.  Rep.  578,  citing  Baldwin  v. 
Western  Union  Tel.  Co.,  (Tex.  Civ.  App.  1896) 
33  S.  W.  Rep.  890. 

Register  of  Deeds  Failing  to  Index  Prior  Mort- 
gage. —  Daniel  v.  Grizzard,  117  N.  Car.  105. 

Slander.  —  See  the  title  Libel  and  Slander, 
vol.  18,  p.  1118.  See  also  supra,  this  section, 
Recurring  Causes  of  Action. 

Supersedeas  Bond.  —  Busch  v.  Wilcox,  106 
Mich.  514. 

1.  Plaintiff's  Laches —  United  States.  —  Bau- 
serman  v.  Blunt,  147  U.  S.  647;  Amy  v.  Water- 
town,  130  U.  S.  320. 

Alabama.  —  Wright  v.  Paine,  62  Ala.  340,  34 
Am.  Rep.  24;  Massie  v.  Byrd,  87  Ala.  672. 


California.  —  Williams  v.  Bergin,  116  Cal. 
56;  Meherin  v.  San  Francisco  Produce  Exch., 
117  Cal.  215;  Tynan  v.  Walker,  35  Cal.  643,  95 
Am.  Dec.  152. 

Georgia. —  Munnerlyn  v.  Augusta  Sav.  Bank, 
88  Ga.  333,  30  Am.  St.  Rep.  159. 

Illinois.  — Shelburne  v.  Robinson,  8  111.  597. 

Indiana. — See  Raymond  v.  Simonson,  4 
Blackf.  (Ind.)  77;  Newsom  v.  Bartholomew 
County,  103  Ind.  526;  Nelson  v.  Posey  County, 
105  Ind.  287. 

Iowa. — Great  Western  Tel.  Co.  v.  Purdy, 
83  Iowa  430;  Lower  v.  Miller,  66  Iowa  408; 
Hintrager  v.  Traut,  69  Iowa  746;  Garretsville 
First  Nat.  Bank  v.  Greene,  64  Iowa  445;  Hin- 
trager v.  Richter,  76  Iowa  406;  District  Tp.  v. 
District  Tp.,  79  Iowa  96;  Prescott  v.  Gonser, 
34  Iowa  175;  Hintrager  v.  Hennessy,  46  Iowa 
600;  Beecher  v.  Clay  County,  52  Iowa  140. 

Kansas.  —  Atchison  First  Nat.  Bank  v. 
King,  60  Kan.  733;  Bauserman  v.  Charlott,  46 
Kan.  480  (party  delaying  appointment  of  ad- 
ministrator); Fox  v.  Atchison  First  Nat.  Bank, 

9  Kan.  App.  18:  Travelers  Ins.  Co.  v.  Stucki, 
4  Kan.  App.  424;  Rork  v.  Douglas  County,  46 
Kan.  175;  Cottrell  v.  Manlove,  58  Kan.  405. 

Michigan.  —  Palmer  v.  Palmer,  36  Mich.  494, 
24  Am.  Rep.  605. 

Minnesota.  —  Litchfield  v.  McDonald,  35 
Minn.  167  {overruling  Wood  v.  Myrick,  16 
Minn.  494;  Lanier  v.  Irvine,  24  Minn.  116J; 
Slate  v.  Norton,  59  Minn.  424. 

New  Hampshire.  —  Hoit  v.  Stratton  Mills,  54 
N.  H.  109,  20  Am.  Rep.  119;  Austin  v.  Ricker, 
61  N.  H.  99;  Ela  v.  Ela,  (N.  H.  1900)  47  Atl. 
Rep.  415. 

Ohio.  —  Keithler  v.  Foster,  22  Ohio  St.  27. 
Pennsylvania.  —  Steele  v.  Steele,  25  Pa.  St. 
154- 

Virginia.  —  Davis  v.  McMullen,  86  Va.  256. 

West  Virginia.  —  Thompson  v.  Whitaker 
Iron  Co.,  41  W.  Va.  574. 

Demand  Presumed  from  Lapse  of  Time.  —  In 
some  cases  the  rule  of  the  text  has  been 
reached  on  the  theory  that  after  the  lapse  of  a 
reasonable  time  a  demand  will  be  presumed. 
See  Staniford  v.  Tuttle,  4  Vt.  82;  Collard  v. 
Tuttle,  4  Vt.  491,  24  Am.  Dec.  627. 

2.  Statutes.  —  See  Duer  v.  Twelfth  St.  Re- 
formed Church,  (Brooklyn  City  Ct.  Gen.  T.) 

10  N.  Y.  Supp.  526;  Reid  v.  Albany  County, 
12S  N.  Y.  364,  reversing  60  Hun  (N.  Y.)  215; 
Oaks  v.  Taylor,  30  N.  Y.  App.  Div.  177;  Ryder 
v.  Bushwick  R.  Co.,  57  Hun  (N.  Y.)  591,  10  N. 
Y.  Supp.  748.  Compare  Parker  v.  Stroud,  98 
N.  Y.  379,  50  Am.  Rep.  685,  reversing  31  Hun 
(N.  Y.)  578. 

3.  Reasonable  Time  Allowed.  —  Atchison,  etc., 
R.  Co.  v.  Burlingame  Tp.,  36  Kan.  628,  59 
Am.   Rep.  578.    See   also   High    v.  Shelby 
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Postponement,  Suspension,     LIMIl  A  I  fON  OF  ACTIONS,    and  Interruption  of  SUtute. 


Where  Leave  of  Court  le  Necessary  before  suit  may  be  brought,  and  the  plaintiff 
has  the  option  at  any  time  to  obtain  leave,  but  does  not  ask  it,  the  same  rule 
applies,  and  the  limitation  of  the  statute  cannot  be  enlarged  by  his  delinquency.1 

Where  Notice  Is  Necessary  to  Perfect  the  Cause  of  Action,  the  statute  runs  from  the 
time  when  the  plaintiff  might  reasonably  have  given  the  requisite  notice.2 

XI.  Postponement,  Suspension,  and  Interruption  of  Statute  —  1.  Terms 
Defined.  — -Postponement,  as  herein  used,  refers  to  cases  in  which  the  beginning 
of  the  operation  of  the  statute  is  delayed  by  reason  of  some  exception  to  the 
general  rule  that  the  statute  begins  to  run  from  the  time  when  the  cause  of 
action  accrued,  as  in  the  case  of  infancy,  coverture,  or  fraud. 

Suspension  is  used  to  indicate  cases  in  which  the  statute,  after  having 
begun  to  run,  is  suspended  in  its  operation  so  that  the  time  during  which 
the  statute  ran  prior  to  the  period  of  suspension  and  the  time  elapsing 
after  the  end  of  such  period  are  alone  to  be  counted  against  the  plaintiff. 

interruption  is  an  equivalent  of  suspension,  and  is  a  term  peculiar  to  the 
civil  law  as  opposed  to  the  common  law. 

2.  General  Principles  as  to  Exceptions  —  a.  No  EXCEPTIONS  UNLESS 
Expressly  Provided  —  (i)  Rule  Stated.  —  The  exceptions  usually  made  in 
statutes  of  limitation  in  favor  of  infants,  married  women,  and  other  persons 
under  disability,  do  not  rest  upon  any  doctrine  of  the  law  that  such  persons 
cannot  be  subjected  to  the  operation  of  statutes  of  limitation,3  nor  upon  any 
theory  of  an  inherent  equity  in  their  favor,4  but  are  based  in  every  instance 
upon  the  express  provisions  of  these  statutes  giving  to  such  persons  time 
within  which  to  assert  their  rights  after  a  removal  of  their  disabilities.5  The 
rule  is  therefore  well  settled  that  unless  there  is  an  express  provision  in  the 
statute  in  favor  of  persons  under  disability,  it  runs  against  them  as  against  all 
others.6  As  to  all  other  exceptions  to  the  general  operation  of  the  statute, 
the  rule  is  the  same,  viz.  : 

The  Courts  Cannot  Create  Exceptions  in  favor  of  any  class  of  persons  or  cases  or  in 
favor  of  particular  cases,  when  the  statute  itself  makes  none,  and  no  hardship 
which  might  result  from  an  adherence  to  this  rule  can  justify  a  court  in  depart- 
ing from  it  and  reading  into  the  statute  some  qualification  which  the  legisla- 
ture did  not  provide.7 

County,  92  Ind.  588;  Ball  v.  Keokuk,  etc.,  R.      Wynkoop,  3  Johns.  Ch.  (N.  Y.)  142,  8  Am. 

Co.,  62  Iowa  754;  Shaw  v.  Silloway,  145  Mass.      Dec.  467;  Carden  v    Louisville,  etc.,  R.  Co.. 

503;  Smith  v.  Smith,  91  Mich.  7;  Jameson  v.      ior  Ky.  115;  Powell  v.  Koehler,  52  Ohio  St. 

Jameson,  72  Mo.  640;  Keithler  v.  Fosier,  22      103,  49  Am  St.  Rep.  705. 

Ohio  St.  27;  Pittsburgh,  etc.,  R.  Co.  v.  Byers,         5.  Vance  v.  Vance,  108  U.  S.  521. 

32  Pa.  St.  22,  72  Am.  Dec.  770;  Morrison  v.         6.  Vance  v.  Vance,  108  U.  S.  521.    See  also 

Mullin,  34  Pa.  St.  12;  Thrall  v.  Mead,  40  Vt.      cases  cited  in  next  note. 

540.  Compare  Parker  v.  Stroud,  9S  N.  Y.  384,  7.  Exceptions  Must  Be  Express  —  England.  — 
50  Am.  Rep.  6S5;  Taylor  v.  Witman,  3  Grant  See  Kinsman  -•.  Rouse,  17  Ch.  D.  104;  Fotster 
Cas.  (Pa.)  13S;  Girard  Bank  v.  Pennsylvania  v.  Patteison,  17  Ch.  D.  132;  Beckford  v.  Wade, 
Tp.  Bank,  39  Pa.  St.  92,  80  Am.  Dec.  507.  17  Ves.  Jr.  92. 

1.  Where  Leave  of  Court  Necessary.  —  Litchfield  United  States.  —  Mclvei  v.  Ragan.  2  Wheat. 
v.  McDonald,  35  Minn  167;  Spokane  Counly  (U.  S.)  29;  Kendall  v.  U.  S.,  107  U.  S.  133; 
v.  Prescott,  19  Wash.  418.  See  also  supra,  this  Amy  v.  Watertown,  130  U.  S.  320;  The  Sam 
section,  Judgments,  applying  a  similar  rule  to  Slick,  2  Curt.  (U.  S.)  4S0;  Mason  v.  Crosby,  2 
a  statute  forbidding  suit  on  a  judgment  with-  Ware  (U.  S.)  306,  16  Fed.  Cas.  No.  9,235; 
out  leave  of  court.  And  see  infra,  this  title,  Chemical  Nat.  Bank  v.  Kissane,  32  Fed.  Rep. 
Postponement,  Suspension,  and  Interruption  of  429  (equity  cannot  create  exceptions);  Murray 
Statute,  subdiv.  1.  a.  (3)  (b)  Prohibition  to  Sue  v.  Chicago,  etc.,  R.  Co.,  92  Fed.  Rep.  86S,  35 
by  Paramount  Authority —  Genera!  Pule,  apply-      C.  C.  A.  62,  affirming  62  Fed.  Rep.  24. 

ing  the  rule  of  the  text  to  statutes  prohibiting  Alabama.  —  Mewburn  v.  Bass,  82  Ala.  622; 
suit  on  a  judgment  before  leave  of  court  is  Harrison  -•.  Harrison,  39  Ala.  489;  Howell  v 
obiained.  Hair,  15  Ala.  194. 

2.  Hintrager  v.  Traut,  6g  Iowa  746.  See  Arkansas.  —  Pryor  v.  Ryburn.  16  Ark.  671. 
also  Baker  v.  Johnson  County,  33  Iowa  151.  California.  —  Davis  v.  Hart,  123  Cal.  3S4. 

3.  Theory  of  Exceptions  in  Favor  of  Persons  Illinois.  —  Bedell  v.  Janney,  9  111.  193;  Hazell 
under  Disability.  —  Per  Miller,  J.,  in  Vance  v.  v.  Shelby,  n  III.  9;  Stevenson  v.  Westfall,  18 
Vance,  108  U.  S.  521.  111.  209;  Pells  v.  Snell,  130  III  379;  Chicago, 

4.  Per  Chancellor  Kent,  in    Demarest   v.      etc.,  R.  Co.  v.  Jenkins,  103  111.  596;  Hibernian 
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Postponement,  Suspension,    LIMITATION  OF  ACTIONS,    and  Interruption  of  Statute. 


Both  Creditor  and  Debtor  Deceased.  —  Under  statutes  providing  that  on  the  death 
of  a  party -for  or  against  whom  a  cause  of  action  has  accrued  the  action  may 
be  brought  by  or  against  his  personal  representative  within  a  certain  time 
after  the  issuance  of  letters  testamentary  or  of  administration,  the  time  within 
which  the  action  may  be  brought  is  not  extended  by  the  death  of  the  adverse 
party  and  the  qualification  of  his  executor  or  administrator;  the  statute  can- 
not be  construed  as  granting  a  double  extension.1  In  such  a  case  the  principle 
against  cumulating  disabilities  applies.2 

(2)  Applications  of  Rule  —  (a)  Defendant's  Elusion  of  Service  of  Process.  —  Upon  the 
principle  just  stated,  the  fact  that  the  defendant,  through  stratagem  or  other- 
wise, eludes  the  service  of  process  on  him  cannot  arrest  the  running  of  the 
statute. s  In  a  number  of  jurisdictions  the  statutes  make  special  provisions  to 
meet  such  cases.  * 

(b)  Defendant's  Concealment  of  Himself.  —  The  fact  that  the  defendant  concealed 
himself  or  otherwise  evaded  service  of  process  does  not  affect  the  running  of 
the  statute  unless  the  legislature  has  expressly  so  provided,5  In  several  juris- 
dictions, however,  statutory  provision  is  made  for  such  cases.6  To  constitute 
a  concealment,  within  the  meaning  of  these  statutes,  there  must  be  some  posi- 
tive affirmative  act  or  line  of  conduct  on  the  part  of  the  defendant;  mere 
ignorance  of  his  whereabouts  on  the  part  of  the  plaintiff  is  not  sufficient.7 

(c)  Plaintiff's  Ignorance  of  Cause  of  Action.  —  The  plaintiff's  ignorance  of  the 
wrong  committed  or  of  his  rights  with  respect  thereto  cannot  be  considered  in 
determining  when  the  statute  begins  to  run;  his  cause  of  action  accrues  and 


Banking  Assoc.  v.  Commercial  Nat.  Bank,  157 
111.  524. 

Indiana. — Slate  v.  Pavey,  82  Ind.  543; 
Wright  v.  Kleyla,  104  Ind.  223. 

Iowa.  —  Miller  v.  Lesser,  71  Iowa  147. 

Kansas.  —  Matter  of  Griffith,  35  Kan.  377 
(defendant  imprisoned). 

Maine.  —  Rowelt  v.  Patterson,  76  Me.  196 

Massachusetts.  —  Wells  v.  Child,  12  Allen 
(Mass.)  333. 

Mississippi .  —  Robertson  v.  Alford,  13  Smed. 
&  M.  (Miss.)  509;  Dozierz>.  Ellis,  28  Miss,  730. 

Missouri.  —  Fairbanks  v.  Long,  91  Mo.  62S; 
Collins  v.  Pease,  146  Mo.  135. 

New  York.  —  Bucklin  v.  Ford,  5  Barb.  (N. 
Y.)  393;  Bassett  v.  Bassett,  55  Barb.  (N.  Y.) 
505:  Sacia  v.  De  Graaf,  I  Cow.  (N.  Y.)  356. 
See  also  Hart  v.  Ogdensburg,  etc.,  R.  Co.  89 
Hun  (NT.  Y.)  316. 

.Vort/i  Carolina. —  Baines  v.  Williams,  3  Ired. 
L.  (25  N.  Car.)  481. 

Ohio.  —  Favorite  v.  Booh'er,  17  Ohio  St. 
548. 

Pennsylvania.  —  Warfield  v.  Fox,  53  Pa.  St. 
382. 

Vermont. — See  Kingsbury  v.  Butler,  4  Vt. 
459-  ... 

Virginia.  —  Bickle  v.  Chrisman,  76  Va.  678. 
See  also  Fadeley  v.  Williams,  96  Va.  397. 

West  Virginia.  —  Jones  v.  Lemon,  26  W.  Va. 
629. 

Wisconsin.  —  Parker  v.  Kelly,  61  Wis.  552. 

1.  Double  Extension  Not  Allowed.  —  Hill  v. 
Mixter.  5  Allen  (Mass.)  28. 

2.  See  infra,  this  subsection,  Tacking  Dis- 
abilities. 

3.  Amy  v.  Watertown  130  U.  S.  320,  affirm- 
ing 22  Fed.  Rep.  418.  See  also  Nash  v.  El 
Dorado  County,  24  Fed.  Rep.  252. 

Rule  Applies  Where  Defendant  Assumes  Changed 
Name  to  Evade  Service.  —  Miller  v.  Lesser,  71 
Iowa  147.    See  also   Engel  v.  Fischer,  102 


N.  Y.  400,  55  Am.  Rep.  818,  where  the  debtor 
concealed  his  abode  and  changed  his  name  to 
elude  his  creditor,  and  the  same  rule  was  ap- 
plied; Chemical  Nat.  Bank  v.  Kissane,  32 
Fed.  Rep.  429,  where  a  deblor  left  the  state, 
and,  after  a  rumor  of  his  death  was  well 
established,  returned  under  an  assumed  name, 
and  thus  eluded  service  until  the  statutory 
period  had  run. 

4.  The  case  of  assumption  of  a  false  name 
is  now  provided  for  by  the  Arcw  Yo?k  statutes. 
See  Code  Civ.  Pro.  N.  Y.,  §  401,  as  amended 
by  Laws  1888,  c.  498. 

In  a  number  of  jurisdictions  the  mere  tak- 
ing out  of  the  summons  or  other  original  writ 
or  the  filing  of  the  complaint  is  an  institution 
of  the  suit  which  arrests  the  statute.  See 
infra,  this  title,  What  Terminates  Running  of 
Statute.  See  also  Nash  v.  El  Dorado  County. 
24  Fed.  Rep.  252. 

5.  Defendant  Concealing  Himself.  —  Engel  v. 
Fischer,  102  N.  Y.  400,  55  Am.  Rep.  818. 

The  provision  of  Pub.  Gen.  Laws  Md.,  art. 
57,  §  4,  applies  only  to  cases  of  fraud  or  where 
the  debtor  purposely  conceals  his  place  of  resi- 
dence. Fink  v.  Zepp,  76  Md.  182,  following 
Maurice  v.  Worden,  52  Md.  295. 

6.  Special  Statutes.  —  See  Watkins  v.  State, 
68  Ga.  832;  Dempsey  v.  Oswego  Tp.,  51  Fed. 
Rep.  97,  4  U.  S.  App  416  (construing  Kansas 
statute);  Frey  v.  Aultman,  30  Kan.  181. ;  Har- 
per v.  Pope.  9  Mo.  402;  Talcott  v.  Bennett,  49 
Neb.  569;  Rhoton  v.  Mendenhall,  17  Oregon 
199. 

7.  Frey  v.  Aultman,  30  Kan.  181 ;  Rhoton  v 
Mendenhall,  17  Oregon  199,  distinguishing  Mr- 
Cormick  v.  Blanchard,  7  Oregon  232.  The 
court  also  distinguished  Harman  v.  Looker,  73 
Mo.  622;  Wells  v.  Halpin,  59  Mo.  92,  and  Nel- 
son v.  Beveridge,  21  Mo.  22,  as  being  decided 
under  a  dissimilar  statute.  See  also  Conceal, 
vol.  6,  p.  421,  note. 
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the  statute  is  set  in  motion  upon  the  commission  of  the  wrongful  act  or  the 
negligent  omission  or  breach  of  duty  by  the  defendant  without  regard  to  when 
he  became  aware  of  it.1 

An  Exception  to  This  Rule  is  made  in  cases  of  concealment  of  the  cause  of 
action  or  fraud  on  the  part  of  the  defendant,3  and  in  special  cases  where  the 
ignorance  of  the  plaintiff  is  due  to  no  fault  or  negligence  of  his  own,  but  to 
the  peculiar  circumstances  of  the  case.3 


1.  Ignorance  of  Right  of  Action  —  England.  — 
Granger  v.  George,  5  B.  &  C.  149,  11  E.  C.  L. 

185. 

United  States.  —  U.  S.  v.  White,  5  Cranch 
(C.  C.)  38;  Phelps  v.  Elliott,  29  Fed.  Rep.  53; 
Jones  v.  Perkins,  76  Fed.  Rep.  82,  Pacific  Mail 
Steamship  Co.  v.  U.  S.,  28  Ct.  CI.  1 ;  Goodridge 
v.  Union  Pac.  R.  Co.,  35  Fed.  Rep.  35. 

Alabama.  —  Martin  v.  Branch  Bank,  31  Ala. 
115;  Underhill  v.  Mobile  Fire  Department  Ins. 
Co.,  67  Ala.  45;  James  v.  James,  55  Ala.  525; 
Scruggs  v.  Decatur  Mineral,  etc.,  Co.,  86  Ala. 
173. 

Arkansas.  —  Bland  v.  Fleeman,  58  Ark.  84. 

California.  —  Gale  v.  McDaniel,  72  Cal.  334; 
Lattin  v.  Gillette,  95  Cal.  317,  29  Am.  St.  Rep. 
115;  Shain  v.  Sresovich,  104  Cal.  402. 

Connecticut.  —  Hartford  County  Bank  v. 
Watterman,  26  Conn.  324. 

Delate/are.  —  Grimshaw  v.  Wilmington,  5 
Del.  Ch.  183. 

Georgia.  —  Adams  v.  Guerard,  29  Ga.  651,  76 
Am.  Dec.  624. 

Illinois.  — Conner  v.  Goodman,  104  111.  365. 

Iowa.  —  Campbell  v.  Long,  20  Iowa  382; 
Shreves  v.  Leonard,  56  lovva  74;  Brunson  v. 
Ballon,  70  Iowa  34. 

Kansas.  — Stinson  v.  Aultman,  54  Kan.  537. 
Compare  Daniel  v.  McLucas,  8  Kan.  App.  299. 

Kentucky.  — Thomas  v.  White,  3  Litt.  (Ky.) 
177,  14  Am.  Dec.  56;  Cockrell  v.  Cockrell, 
(Ky.  1891)  15  S.  W.  Rep.  1119;  Perry  v.  Elgin, 
(Ky.  1894)  26  S.  W.  Rep.  4. 

Maine. — Jordan  v.  Jordan,  4  Me.  175,  16 
Am.  Dec.  249;  Cole  v.  McGlathry,  9  Me.  131. 

Maryland. — Abell  v.  Harris,  11  Gill  &  J. 
(Md.)  367;  Biays  v.  Roberts,  68  Md.  510. 

Massachusetts. — Adams  v.  Ipswich,  116 
Mass.  570. 

Minnesota.  —  Cock  v.  Van  Etlen,  12  Minn. 
522;  Mast  v.  Easton,  33  Minn.  161. 

Mississippi.  —  Compare  McCarlie  v.  Atkin- 
son, 77  Miss.  594. 

Missouri.  —  Garrett  v.  Conklin,  52  Mo.  App. 
654  (action  for  money  had  and  received); 
Moore  v.  Granby  Min.,  etc.,  Co.,  80  Mo.  86; 
Wells  v.  Halpin,  59  Mo.  92;  Foley  v.  Jones,  52 
Mo.  64;  Smith  v.  Newbv,  n  Mo.  159. 

Montana.  —  Yore  v.  Murphy,  18  Mont.  342. 

Nebraska.  —  Welton  v.  Merrick  County,  16 
Neb.  83;  Campbell  v.  Roe,  32  Neb.  345. 

ATew  Hampshire.  — Ossipee  v.  Grant,  59  N. 
H.  70. 

New  York.  —  Leonard  v.  Pitney,  5  Wend. 
(N.  Y.)  30;  Price  v.  Mulford,  107  N.  Y.  303; 
Reid  v.  Albany  County,  128  N.  Y.  364,  revers- 
ing bo  Hun  (NT.  Y.)  215;  Clowes  v.  New  York, 
47  Hun  (N.  Y.)  539;  Baker  v.  Moore,  4  N.  Y. 
App.  Div.  231.  Compare  Duryeaz/.  Andrews, 
58  Hun  (N.  Y  )  607,  12  N.  Y.  Supp.  42. 

North  Carolina.  —  Davis  v.  Cotten,  2  Jones 
Eq.  (55  N.  Car.)  430;  Burwell  v.  Linthicum, 
100  N.  Car.  145. 


Ohio.  —  Williams  v.  Pomeroy  Coal  Co.,  37 
Ohio  St.  583;  Townsend  v.  Eichelberger,  51 
Ohio  St.  213.  Compare  Carlisle  v.  Fosler, 
10  Ohio  St.  19S  (executor  ignorant  of  trust 
existing  in  favor  of  testator). 

Pennsylvania.  —  New  Holland  Turnpike 
Road  Co.  v.  Farmers'  Mut.  Ins.  Co.,  144  Pa. 
St.  541;  Moore  v.  Juvenal,  92  Pa.  St.  484 
(action  against  an  attorney  for  negligence); 
Lehigh  Coal,  etc.,  Co.  v.  Blakeslee,  189  Pa.  St. 
13;  Scran  ton  Gas,  etc.,  Co.  v.  Lackawanna 
Iron,  etc.,  Co.,  167  Pa.  St.  136.  Compare 
Lewey  v.  H.  C.  Fritke  Coke  Co.,  Ib6  Pa.  St. 
536,  45  Am.  St.  Rep.  684. 

Uhode  Island.  —  Furlong  v.  Stone,  12  R.  I. 
437;  Pearce  z  Curran,  15  R.  I.  298. 

South  Carolina.  —  Bossard  v.  White,  9  Rich. 
Eq.  (S.  Car.) 483. 

Tennessee.  —  Ramsey  v.  Quillen,  5  Lea 
(Tenn.)  184. 

Texas.  —  Houston  Water-works  v.  Kennedy, 
70  Tex.  233;  Meyer  Bros.  Drug  Co.  v.  Fry, 
(Tex.  Civ.  App.  1898)  48  S.  W.  Rep.  752  (con- 
version of  goods  on  which  landlord  had  a  lien); 
Darrow  v.  Summerhill,  (Tex.  Civ.  App.  1899) 
58  S.  W.  Rep.  15S. 

Utah.  —  Dee  v.  Hyland,  3  Utah  308. 
Virginia.  —  Foster  v.  Rison.  17  Gtatt.  (Va.) 
321;  Bickle  v.  Chrisman,  76  Va.  67S;  Walker 
v.  Tyler,  94  Va.  532. 

Where  a  Deed  lacks  Certain  Statutory  Require- 
ments, the  grantee's  ignorance  of  its  defects 
does  not  prevent  the  statute  from  running 
against  him.     Furlong  1.  Stone,  12  R    I.  437. 

2.  See  infra,  this  section,  Fraud  and  Fraud- 
ulent Concealment. 

3.  Will  Discovered  After  Administration  or  Dis- 
tribution. —  Spruance  v.  Darlington,  7  Del.  Ch. 
111.  See  also  Craufurd  v.  Smith,  93  Va.  623. 
Compare  Congregational  Church  v.  Benedict, 
(N.  J.  1899)  44  All.  Rep.  878. 

Trespass  by  Mining.  —  Lewey  v.  H.  C.  Fricke 
Coke  Co.,  166  Pa.  St.  536,  45  Am.  St.  Rep. 
684. 

Action  by  Remainderman  Against  Life  Tenant 

of  Fund  for  Waste. —  Hitchcock  v.  Peaslee,  80 
Hun  (N,  Y.)  506. 

Breach  of  Fidelity  Bond.  —  Lieberman  v.  Wil- 
mington First  Nat.  Bank,  (Del.  Ch.  1898)40 
All.  Rep.  3S2.  See  also  Lieberman  v.  First 
Nat  Bank,  (Del.  1900)  45  Ail.  Rep.  901;  Sparks 
r  Farmers'  Bank,  3  Del.  Ch.  275.  Compare 
Grimshaw  v.  Wilmington,  5  Del.  Ch.  183. 

Between  Husband  and  Wife.  —  Where  a  wife, 
without  her  husband's  knowledge,  takes  out 
insurance  on  his  life,  and  uses  his  money  for 
paying  the  premiums,  the  statute  runs  against 
his  right  to  recover  the  premiums  so  paid,  and 
in  favor  of  the  insurance  company,  only  from 
the  time  when  he  discovered  or  might,  by  the 
exercise  of  reasonable  diligence,  have  discov- 
ered the  facts.  Metropolitan  L.  Ins.  Co.  v. 
Trende,  (Ky.  1S99)  53  S.  W.  Rep.  412. 
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By  Special  statute  in  some  jurisdictions,  where  a  right  of  action  depends  upon 
a  demand  it  is  provided  that  the  statute  shall  run  only  from  the  time  when 
the  party  having  the  right  to  make  the  demand  has  actual  knowledge  of  the 
facts  upon  which  that  right  depends.1 

Ignorance  of  the  Identity  of  the  Wrongdoer  does  not  effect  a  suspension  of  the  stat- 
ute unless  it  is  expressly  so  provided.2 

Inability  to  Procure  Evidence  by  which  to  sustain  the  suit  is  equally  inoperative 
as  an  excuse  for  delay.3 

Ignorance  of  the  Residence  of  the  Defendant,  or  of  the  fact  that  he  has  returned  to 
the  state,  will  not  of  itself  postpone  the  statute.4 

(d)  Plaintiff's  lack  of  Education.  —  The  Ignorance  and  Inexperience  of  a  Plaintiff,  or  his 
want  of  cultivation  and  education,  can  constitute  no  exception  to  the  opera- 
tion of  the  statute.5 

(e)  Plaintiff 's  Poverty. —  A  plaintiff's  poverty  is  no  ground  for  a  postpone- 
ment of  the  statute,  no  express  provision  having  been  made  therefor,  even 
though  it  may  have  constituted  a  practical  obstacle  to  the  institution  of  the 
suit.6  Such  a  fact  may,  however,  be  considered  in  equity  in  determining 
whether  a  plaintiff  has  been  guilty  of  laches.7 

(f)  Habitual  Drunkenness  of  Plaintiff.  —  The  statutes  make  no  express  provision 
for  postponement  of  the  statute  of  limitations  where  the  plaintiff  is  a  habitual 
drunkard,  and  such  a  case  cannot  be  regarded  as  embraced  within  the  excep- 
tion in  favor  of  persons  of  unsound  mind  or  persons  under  legal  disability. 
The  fact  that  a  guardian  has  been  appointed  for  such  a  person  cannot  alter 
the  rule.8 

(3)  Exceptions  to  Rule  —  (a)  Exceptions  by  Necessity  Generally.  —  Notwithstanding 
the  rule  previously  stated  that  the  courts  cannot  create  exceptions  to  the  stat- 
ute, a  limited  class  of  exceptions,  not  provided  by  the  statutes,  but  arising 
out  of  necessity,  have  been  generally  recognized  and  enforced.9    These  excep- 


1.  Where  Demand  Essential.  —  See  Code  Civ. 
Pro.  N.  Y. ,  §  410.  Under  this  section  it  is 
held  that  the  righl  of  action  of  an  infant  who 
has  since  reached  majorily,  against  an  attorney 
who  has  collected  money  for  him  and  failed 
to  account  for  it,  is  not  affected  by  the  statute 
of  limitations  until  he  becomes  aware  of  the 
facts.  Christ  v.  Chetwood,  (N.  Y.  City  Ct. 
Gen.  T.)  1  Misc.  (N.  Y.)  418,  (C.  PI.  Gen.  T.) 
3  Misc.  (N.  Y.)  614.  See  also  Cornwell  v. 
Clement,  10  N.  Y.  App.  Div.  446;  King  v. 
Mackellar,  roo,  N.  Y.  215  (fiduciary  collecting 
monev). 

2.  Identity  of  Wrongdoer.  —  Gale  v.  McDaniel, 
72  Cal.  334;  Mathias  v.  O'Neill,  94  Mo.  520; 
U.  S.  v.  White,  5  Cranch  (C.  C.)  38  (criminal 
prosecution).  See,  however,  Athey  v.  Hunter, 
65  111.  App.  453,  holding  that  concealment  by 
the  wrongdoer  of  his  identity  or  of  the  fact 
that  he  committed  the  wrong  purposely  is  a 
fraudulent  concealment  which  will  prevent 
the  running  of  the  statute. 

3.  Inability  to  Obtain  Evidence.  —  Brown  v. 
Clingman,  47  La.  Ann.  25. 

Ignorance  of  Party's  Ability  to  Satisfy  Judg- 
ment.—  Similarly,  ignorance  on  the  part  of  a 
surely  that  a  cosurety  has  property  from 
which  he  might  enforce  his  right  to  contribu- 
tion will  not  affect  the  running  of  the  statute. 
Harris  v.  Thomas,  (Tenn.  Ch.  1899)  52  S.  W. 
Rep.  706. 

Suit  Delayed  by  Loss  of  Papers  in  Clerk's  Office 
—  Statute  Interrupted  in  Equity.  —  Stuart  v. 
Carr,  6  Gill  (Md.)  430. 

4.  Defendant's  Residence  Unknown. —  Home  L. 
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Ins.  Co.  v.  Elwell,  in  Mich.  689.  See  also  Fink 
v.  Zepp,  76  Md.  182. 

5.  Young  v.  Cook,  30  Miss.  320. 

6.  Poverty.  —  Mason  v.  Crosby,  2  Ware  (U. 
S.)  306,  16  Fed.  Cas.  No.  9,235.  See  also 
Voight  v.  Raby,  90  Va.  799. 

Nor  does  the  fact  that  the  maker  of  a  note, 
the  defendant,  is  a  bankrupt  affect  the  run- 
ning of  the  statute.  Harwell  v.  Steel,  17  Ala. 
372. 

7.  Mason  v.  Crosby,  2  Ware  (U.  S.)  306,  16 
Fed.  Cas.  No.  9,235. 

8.  Makepeace  v.  Bronnenberg,  146  Ind.  243. 
The  Habitual  Drunkenness  of  the  Father  and  the 

Poverty  and  Infancy  of  His  Children,  who  were 
heirs  to  an  estate,  have  been  considered  as 
constituting  an  explanation  for  a  mere  delay 
to  rebut  the  defense  of  laches.  See  Barbour 
v.  Moore,  to  App.  Cas.  (D.  C.)  30. 

9.  "'  It  seems  *  *  *  to  be  established 
that  the  running  of  a  statute  of  limitation  may 
be  suspended  by  causes  not  mentioned  in  the 
statute  itself."  Per  Strong,  J.,  in  Braun  v. 
Sauervvein,  10  Wall.  (U.  S.)  223.  This  state- 
ment was  quoted  by  Bradley,  J.,  speaking  for 
the  court  in  Amy  v.  Watertown,  130  U.  S.  320. 
See  also  Hopkirk  v.  Bell,  3  Cranch  (U.  S.)  454. 

"Invincible  Necessity."  —  "A  disability  [to 
sue]  '  happening  by  an  invincible  necessity  ' 
constitutes  an  exception  from  a  statute  of  lim- 
itations and  is  to  be  taken  to  have  the  same 
effect  as  those  disabilities  which  are  expressly 
excepted  from  the  statute."  Hill  v:  Phillips, 
14  R.  I.  93,  in  which  case  the  phrase  "  hap- 
pening by  an  invincible  necessity  "  was  quoted 
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tions  are  based  on  the  assumption  that  the  statute,  though  one  of  repose,  was 
not  intended  to  bar  a  plaintiff's  remedy  because  it  was  not  exercised  within 
the  stated  time,  where  such  a  state  of  affairs  existed  as  rendered  it  impossible 
for  him  to  begin  his  action  within  that  time.1 

Such  Exceptions  Are  strictly  Limited.  —  They  cannot  exist  from  reasons  based  on 
apparent  hardship  or  inconvenience,  but  must  rest  upon  some  practical  impos- 
sibility to  sue.  They  are  limited  in  their  character,  and  are  to  be  admitted 
with  great  caution  and  only  in  cases  of  strict  necessity.2 

(b)  Prohibition  to  Sue  by  Paramount  Authority  —  General  Kule.  —  Wherever  the 
plaintiff  is  prohibited  from  exercising  his  legal  remedy  by  some  paramount 
power,  as  by  process  of  the  courts  or  by  direct  or  indirect  legislation  or  by  a 
mere  condition  of  affairs  which  precludes  his  bringing  his  suit,  the  time  dining, 
which  he  is  thus  prevented  is  not  to  be  counted  against  him  in  determining 
whether  the  statute  of  limitations  has  barred  his  action,  even  though  the 
statute  makes  no  specific  exception  in  his  favor  in  such  cases.3 

Suit  on  Judgment  Prohibited  Without  Leave  of  Court.  —  In  a  number  of  jurisdictions 
there  are  statutes  which  prohibit  an  action  on  a  judgment  within  a  fixed  time 
unless  leave  of  court  is  first  obtained.4  The  better  view  seems  to  be  that  such 
statutes  do  not  constitute  a  prohibition  to  sue,  but  merely  annex  a  condition 
precedent  which  it  is  within  the  power  of  any  plaintiff  to  meet  in  a  proper 
case,5  and  therefore  the  recognized  rule  that  the  limitation  is  postponed  during 
the  time  when  suit  is  prohibited  by  statute  has  no  application,  but  the  limita- 
tion runs  from  the  date  of  the  rendition  of  the  judgment  as  if  no  such  statute 
existed.6 

(c)  Statutory  Exemption  of  Executor  or  Administrator  from  Suit.  —  Where,  as  in  many 
jurisdictions,  the  executor  or  administrator  of  a  decedent  is  exempt  from  suit 
for  a  specified  period,  the  running  of  the  statute  of  limitations  is  suspended 


from  Hanger  v.  Abbott,  6  Wall.  (U.  S.)  541, 
where  Clifford,  J.,  quoted  it  from  Plowd.  oA 

No  Court  in  Which  to  Sue.  —  Graham  v.  Nel- 
son, 5  Humph.  (Tenn.)  605.  And  see  infra, 
this  subsection,  Existence  of  State  of  War. 

Where  a  Debtor  Beeome3  Administrator  of  His 
Creditor,  the  statute  is  suspended  during  the 
debtor's  administration.  Norres  v.  Hays,  44 
La.  Ann.  907.  Compare  Hart  v.  Ogdensburg. 
etc.,  R.  Co.,  89  Hun  (N.  Y.)  316.  See  also 
Watson  v.  Watson,  53  Mich.  168,  51  Am.  Rep. 
in. 

1.  Reason  of  the  Rule  of  Exceptions  by  Neces- 
sity. —  U.  S.  v.  Wiley,  11  Wall.  (U.  S.)  513. 

2.  See  Hibernian  Banking  Assoc.  v.  Com- 
mercial Nat.  Bank,  157  111.  524. 

3.  Paramount  Authority.  —  Per  Strong,  J.,  in 
Braun  v.  Sauervvein,  10  Wall.  (U.  S.)  218. 

Supersedeas.  —  Where,  pending  an  appeal, 
the  debtor  supersedes  the  judgment  against 
him,  the  time  between  the  supersedeas  and 
the  decision  of  the  appeal  is  not  counted 
against  the  judgment  creditor  as  to  his  right 
to  proceed  to  subject  to  his  judgment  land  of 
the  debtor  fraudulently  conveyed.  Cavanaugh 
v  Britt,  90  Ky.  273.  See  also  Clark  v.  Green, 
62  Mich.  355. 

"  Statutory  Prohibition."  —  The  New  York 
statute  excludes  from  the  computation  the 
time  during  which  the  beginning  of  the  action 
is  stayed  by  "  injunction  or  other  order  of  a 
court  or  judge,  or  by  statutory  prohibition." 
Code  Civ.  Pro.  N.  Y.,  §406.  Simila-  provi- 
sions are  made  in  Code  Civ.  Pro.  Cal.,  §  356, 
and  Hill's  Annot.  Laws  Oregon  (1892),  £  20. 
The  term  "  statutory  prohibition  "  includes 
the  prohibition  against  suits  against  a  dece- 


dent's estate.  Blaskower  v.  Steel,  23  Oregon 
106;  Hall  v.  Brennan,  64  Hun  (N.  Y.)  304. 
But  the  term  does  not  embrace  a  case  where 
the  prohibition  was  by  a  void  statute.  Bates 
v.  Gregory,  89  Cal.  387.  See  also  Brehm  v. 
New  York,  104  N.  Y.  186. 

4.  Where  Leave  of  Court  Necessary.  —  A  stat- 
ute of  this  kind  is  reviewed  in  Weiser  v.  Mc- 
Dowell, 93  Iowa  772. 

5.  Osborne  v.  Lindstrom,  9  N.  Dak.  1,  where 
the  court  likened  the  case  to  the  rule  that 
a  receiver  cannot  be  sued  without  leave  of 
court  and  yet  the  running  of  the  statute  is 
not  postponed  until  such  leave  is  obtained. 
See  the  title  Receivers. 

6.  Osborne  v.  Lindstrom,  9  N.  Dak.  1.  An 
opposite  view  was  taken  of  a  similar  statute  in 
Weiser  v.  McDowell,  93  Iowa  772,  and  the  stat- 
ute was  held  to  run  only  from  the  expiration 
of  the  period  during  which  suit  was  prohibited 
without  leave  of  court.  This  case  was  reviewed 
and  disapproved  by  the  North  Dakota  case,  and 
attention  was  called  to  the  fact  that  the  de- 
cision was  no  sooner  rendered  than  the  legis- 
lature immediately  enacted  a  provision  that 
the  limitation  on  a  judgment  should  run  from 
the  time  of  its  rendition.  Code  Iowa  (1897), 
§3439.  See  also  Cassady  v.  Grimmelman,  108 
Iowa  695. 

Under  such  statutes,  the  prohibition  does  not 
affect  the  right  of  an  assignee  or  personal 
representative  to  maintain  an  action.  Carpen- 
ter v.  Butier,  29  Hun  (N.  Y.)  251.  And  even 
as  between  the  same  parties,  an  action  may  be 
brought  on  the  same  judgment  without  leave 
of  court,  leave  being  subsequently  obtained 
Hum  pro  tune.  Church  v.  Van  Buren,  (Supm. 
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for  the  duration  of  that  period,  a  plaintiff  being  forbidden,  by  paramount 
authority,  to  sue  during  such  time.1 

(d)  City  Charter  Abolished  to  Evade  Liability.  —  Where  a  city,  in  order  to  evade 
the  collection  of  a  debt  due  by  it,  procures  the  abolition  of  its  charter  by  the 
legislature,  or  where  its  charter  is  abolished  for  such  a  purpose  without  inter- 
vention on  its  part,  the  statute  will  not  run  against  a  creditor  during  the  time 
when  the  municipality  is  thus  nonexistent.2 

(e)  Existence  of  state  of  War.  ■ —  The  existence  of  a  state  of  war,  whereby  a 
plaintiff  is  prevented  from  bringing  or  prosecuting  his  suit,  constitutes  an 
implied  exception,  and  the  time  during  which  such  a  condition  existed  is  not 
to  be  computed  against  him,  notwithstanding  the  general  statute  of  limitations 
makes  no  provision  for  such  a  contingency  and  although  no  such  condition 
existed  at  the  time  when  the  cause  of  action  accrued.3 


Ct  Spec.  T  )  55  How.  Pr.  (N.  Y.)  489;  Osborne 
v.  Lindslrom,  9  N.  Dak.  1;  Stoddard  Mfg.  Co. 
v.  Maltice,  10  S.  Dak.  253. 

1.  Exemption  from  Suit.  —  Goldsmith  v.  Eich- 
old,  94  Ala.  116,  33  Am.  St.  Rep.  97;  Hood 
v.  League,  102  Ala.  228;  Houpt  v.  Shields,  3 
Port.  (Ala.)  247;  Jordan  v.  Jordan,  Dudley 
(Ga.)  182;  Tilton  v.  Yount,  28  111.  App.  580; 
Higgins  v.  Spring,  36  111.  App.  310;  Do- 
well  v.  Webber,  2  Smed.  &  M.  (Miss.)  452; 
Hall  v.  Brennan,  64  Hun  (N.  Y.)  394;  Morti- 
mer v.  Chambers,  (Supm.  Ct.  Spec.  T.)  27  Abb. 
N.  Cas.  (N.  Y.)  289;  Blaskovver  v.  Steel,  23 
Oregon  106;  Moore  v.  Smith,  29  S.  Car.  254; 
Lawton  v.  Bowman,  2  Strobh.  L.  (S.  Car.)  190; 
Moses  v.  Jones,  2  Nott.  &  M.  (S.  Car.)  259. 

The  suit  and  the  circumstances  connected 
therewith  must  be  of  such  character  as  10  give 
rise  to  the  exemption.  If  for  any  reason  a 
plaintiff  is  entitled  to  institute  his  suit  earlier, 
the  exemption  will  not  loll  the  statute  as  to 
his  case.    Clark  v.  Bundy,  29  Oregon  190. 

The  Exemption  in  Favor  of  an  Heir  or  Devisee 
made  by  similar  statutes  is  a  "  statutory  pro- 
hibition "  which  will  postpone  the  running  of 
the  statute.    Adams  v.  Fassett,  149  N.  Y.  61. 

Prohibition  Inapplicable  to  Suit  to  Set  Aside 
Fraudulent  Conveyance  by  Decedent.  —  Freeman 
v.  Pullen,  119  Ala  235. 

2.  Abolition  of  City  Charter.  —  Devereaux  v, 
Brownsville,  29  Fed.  Rep.  750;  Broadfoot  v. 
Fayetteville,  124  N.  Car.  478.  Compare  Amy 
v.  Watertown,  130  U.  S.  320. 

3.  State  of  War  —  United  States.  —  Hanger  v. 
Abbott.  6  Wall.  (U.  S.)  5V2;  The  Protector,  9 
Wall.  (U.  S.)  687;  U.  S.  v.  Wiley,  11  Wall.  (U. 
S.)  508;  Braun  v.  Satierwein,  10  Wall.  (U.  S.) 
218;  Semmes  v.  Hartford  Ins.  Co.,  13  Wall. 
(U.  S.)  158;  Brown  v.  Hiatt,  15  Wall.  (U.  ST.) 
177;  Adger  v.  Alston,  15  Wall.  (U.  S.)  555; 
Ross  v.  Jones,  22  Wall.  (U.  S.)  576;  Amy  v. 
Watertown,  130  U.  S.  326;  Opie  v.  Castleman, 
32  Fed.  Rep.  511 ;  Cross  v.  Sabin,  13  Fed. 
Rep.  308;  Greenwald  v.  Appell,  17  Fed.  Rep. 
140 

Alabama.  —  Morgan  v.  Casey,  73  Ala.  222; 
Coleman  v.  Holmes,  44  Ala.  124,  4  Am.  Rep. 
121;  Black  v.  Pratt  Coal,  etc.,  Co.,  85  Ala. 
504- 

Arkansas.  —  Eddins  v.  Graddy,  28  Ark.  500; 
Hall  v.  Denckla,  28  Ark.  506;  Randolph  v. 
Ward,  29  Ark.  238,  Hodges  v.  Taylor,  (Ark. 
1890)  13  S  W.  Rep.  129. 

Florida.  —  Bradford  v.  Shine,  13  Fla.  393,  7 
Am.  Rep.  239. 


Georgia.  —  Coley  v.  Henry,  42  Ga.  61;  Bell 
v.  Hanks,  55  Ga.  274. 

Kentucky. — Selden  v.  Preston,  11  Bush 
(Ky.)  191. 

Maryland.  —  Kirkland  v.  Krebs,  34  Md.  93. 
Mississippi.  —  Wiggle  v.  Owen,  45  Miss.  691, 
Traweek  v.  Kelly,  60  Miss.  652. 

Missouri. —  McMerty  v.  Morrison,  62  Mo.  140, 
Hammond  v.  Johnsion,  93  Mo.  198. 

North  Carolina.  —  Hawkins  v.  Savage,  75  N. 
Car.  133;  Brunner  v.  Threadgill,  88  N.  Car. 
361.  See  also  Thompson  v.  Nations,  112  N. 
Car.  508  (construing  statute  exempting  war 
period). 

Tennessee. —  Yancy  v.  Yancy,  5  Heisk.  (Tenn.) 
354,  13  Am.  Rep.  5;  Harrison  v.  Henderson,  7 
Heisk.  (Tenn.)  347;  Morris  v.  Morris,  9  Heisk. 
(Tenn.)  820.  Compare  Girdner  v.  Stephens,  1 
Heisk.  (Tenn.)  280,  2  Am.  Rep.  700. 

Texas.  —  Grigsby  v.  Peak,  57  Tex.  142. 
Compare  Collier  v.  Couts,  92  Tex.  234. 

Virginia.  —  Boiling  v.  Teel,  76  Va.  487;  Mc- 
Allister v.  Bodkin,  76  Va.  809;  Coles  v.  Bal- 
lard, 78  Va.  139;  Updike  v.  Lane,  78  Va.  132; 
Davis  v.  Tebbs,  81  Va.  600;  Virginia  Min.,  etc., 
Co.  v.  Hoover,  82  Va.  449  (applies  to  actions 
of  ejectment);  Kerlin  v.  Kerlin,  £5  Va.  475; 
Tunstall  v.  Withers,  86  Va.  892  (rule  applies 
also  to  presumption  of  payment). 

West  Virginia. — Hurst  v.  Hite,2oW.  Va.  183. 
Presumption  of  Payment.  —  The  rule  of  the 
text  applies  to  the  presumption  of  payment, 
and  the  period  during  which  a  slate  of  war 
exists  is  not  to  be  included  in  computing  the 
time.  Norvell  v.  Little,  79  Va.  141 ;  Criss  v. 
Criss,  28  W.  Va.  388. 

Rule  Applies  to  Suit  Against  Trustee,  —  See 
Morrison  v.  Householder,  79  Va.  627. 

A  Contrary  Rule  is  upheld  by  the  Louisiana 
courts,  which  hold  it  to  be  the  established  doc- 
trine of  that  stale  that  the  statute  of  limitations 
was  not  suspended  or  interrupted  during  the 
civil  war.  Winn's  Succession,  33  La.  Ann. 
T392,  overruling  Aby  v  Brigham,  28  La.  Ann. 
840.    See  also  Beckford  v.  Wade,  17  Ves  Jr.  92. 

When  Limitation  Is  Qualification  of  Right.  — 
The  existence  of  war  does  not  extend  the  time 
in  which  particular  remedies  may  be  exercised 
when  the  limitation  is  not  properly  a  statute 
of  limitation,  but  is  rather  a  qualification  of 
the  right.  See  supra,  this  title,  Scope  of  Title. 
See  also  Swanson  v.  Tarkington,  7  Heisk. 
(Tenn.)  616,  applying  the  rule  to  the  limitation 
of  one  year  for  the  enforcement  of  a  judgment 
lien. 
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Judicial  Notice  is  taken  by  the  courts  of  the  suspension  of  the  statute  on 
account  of  a  state  of  war,  and  such  fact  need  not  be  specially  pleaded  or 
proven.1 

The  Exception  Is  Limited  to  parties  affected  by  such  a  condition  of  affairs,  and 
affects  only  causes  of  action  existing  between  citizens  of  different  belligerent 
states  2  or  citizens  of  the  same  state  whose  courts  are  closed.3  The  excep- 
tion is  not  confined  to  claims  between  citizens,  however,  but  extends  to  claims 
of  the  government  against  citizens.4 

A  Special  United  States  Statute  was  passed  declaratory  of  this  exception,  but  the 
rules  announced  do  not  depend  upon  the  statute,  nor  did  it  affect  the  excep- 
tion as  to  cases  arising  prior  to  its  passage.5  Such  a  statute  is  binding  upon 
the  state  courts.6 

(f)  Delay  Caused  by  Injunction  and  the  Like.  — ■  The  time  during  which  a  plaintiff  is 
prevented  from  bringing  his  suit  by  an  injunction  which  prohibits  him  from 
suing  is  not  to  be  counted  against  him,  even  when  the  general  statute  of  lim- 
itations makes  no  provision  for  such  cases. 7  It  has  been  suggested,  however, 
that  the  plaintiff's  recourse  in  such  a  case  is  by  a  proceeding  in  equity  to 
enjoin  the  defendant  from  pleading  the  statute.8 

By  Bankruptcy  Proceedings.  —  Proceedings  in  bankruptcy  amount  to  an  injunc- 
tion against  any  other  proceedings  against  the  bankrupt  to  enforce  contracts 
made  by  him,  and  for  the  time  during  which  such  proceedings  are  pending  the 
statute  does  not  run  in  his  favor.9    This  principle  has  no  application,  how- 


1.  Judicial  Notice.  —  Clark  v.  U.  S.,  99  U.  S. 
493;  Maverick  v.  Flores,  71  Tex.  110.  And 
see  the  title  Judicial  Notice,  vol.  17,  pp.  907, 
908. 

2.  Hanger  v.  Abbott,  6  Will.  (U.  S.)  532; 
Cross  v.  Sabin,  13  Fed.  Rep.  313;  Smith  v. 
Charter  Oak  L.  Ins.  Co.,  64  Mo.  330.  See  also 
Clark  v.  U.  S.,  99  U.  S  493. 

3.  Cross  v.  Sabin,  13  Fed.  Rep.  308. 

"  Unless  a  country  is  actually  occupied  by 
hostile  forces, and  its  laws  and  courts  are  sup- 
pressed, it  would  be  giving  to  the  courts  too 
large  a  discretion  to  allow  them  to  decide 
when  and  when  not  the  stalutes  of  limitation 
are  in  operation  as  between  their  own  citizens 
only."  Lockhart  v.  Horn,  I  Woods  (U.  S.) 
635.  See  also  H  irrison  v.  Henderson,  7  Heisk. 
(Tenn.)  342.  Compare  Grigsby  v.  PeaK,  57 
Tex.  142,  where  the  rule  announced  in  Lock- 
hart  v.  Horn,  1  Woods  (U.  S.)  635,  was  held  to 
be  inapplicable. 

4.  U.  S.  v.  Wiley,  11  Wall.  (U.  S.)  50S. 

5.  Federal  Statute.  —  U.  S.  v.  Wiley,  n  Wall. 
(U.  S.)  508.  See  also  The  Protector,  9  Wall. 
(U.  S.)  6S7. 

6.  Statute  Binding  on  State  Courts.  —  Stewart 
v.  Kahn,  ii  Wall.  (U.  S.)  493;  Mayfield  v. 
Richards,  115  U.  S.  137.  This  proposition  is 
denied  by  the  Louisiana  court.  See  Winn's 
Succession,  33  La.  Ann.  1392,  overruling  Aby 
v.  Brigham,  28  La.  Ann.  840,  which  had  fol- 
lowed the  rule  laid  down  by  Stewart  v.  Kahn, 
11  Wall.  (U.  S.)  493. 

7.  Suit  Enjoined.  —  Union  Mut.  L.  Ins.  Co.  v. 
Dice,  14  Fed.  Rep.  523;  North  British,  etc., 
Ins.  Co.  v.  Lathrop,  70  Fed.  Rep.  429,  25  U.  S. 
App.  443  (rule  applies  to  contractual  limiia- 
tions);  Rose  v.  Ford,  96  Cal.  152;  Wilkinson 
v.  Flowers,  37  Miss.  579,  75  Am.  Dec.  78;  Sugg 
v.  Thrasher,  30  Miss.  135  ;  Doughty  v.  Doughty, 
10  N.  J.  Eq.  347;  Lamb  v.  Martin,  45  N.  J. 
Eq.  37;  Hunting  v.  Blun,  69  Hun  (N.  Y.)  562; 
Treasurer  v.  Martin,  50  Ohio  St.  197;  Con- 


verse v.  Davis,  go  Tex.  462.  And  see  the 
title  Judgments  and  Decrees,  vol.  17,  p. 
803. 

In  some  jurisdictions  the  statute  expressly 
provides  for  an  exception  in  cases  where  suit 
is  delayed  by  an  injunction.  See  Chemical 
Nat.  Bank  v.  Kissane,  32  Fed.  Rep.  430;  Amy 
v.  Watertown,  130  U.  S.  323,  affirming  22  Fed. 
Rep.  418.  See  also  Wilder  v.  Ballou,  63  Hun 
(N.  Y.)  118. 

The  North  Carolina  Statute  (Code  Civ.  Pro. 
1868,  §  319),  which  conferred  a  special  remedy 
against  the  property  of  a  deceased  judgment 
debtor,  was  not  a  statute  of  limitations  and  did 
not  interfere  with  the  remedy  of  the  creditor 
on  his  judgment  by  prosecuting  his  claim 
against  the  administrator  or  by  enforcing  the 
iien  of  his  judgment;  and  therefore  it  did  not 
suspend  the  running  of  the  ordinary  statute  of 
limitations.  Section  254  of  the  same  code 
(Clark's  Code  Civ.  Pro.  1900,  §435),  excepting 
the  time  during  which  a  plaintiff  is  restrained 
by  injunction  or  other  order,  or  by  operation 
of  an  appeal,  did  not  apply  to  such  a  case. 
Lilly  v.  West,  97  N.  Car.  276. 

The  Injunction  Must  Be  Such  as  to  Prevent  Suit. 
Van  Wagoner  v.  Terpenning,  46  Hun  (X.  Y.) 
423,  affirmed  122  N.  Y.  222;  Ex  p.  Hardin,  34 
S.  Car.  377,  27  Am.  St.  Rep.  820.  See  also 
Davis  v.  Andrews,  88  Tex.  524,  reversing-  (Tex. 
Civ.  App.  1894)27  S.  W.  Rep.  1033  (injunction 
against  sale  under  trust  deed  no  obstacle  to 
suit  on  the  note). 

8.  See  the  title  Injunctions,  vol.  16,  p.  369. 
And  see  Devereaux  t.  Brownsville,  29  Fed. 
Rep.  751- 

9.  Bankruptcy.  —  See  the  title  Insolvency 
and  Bankruptcy,  vol.  16,  p.  684.  See  also 
Greenwald  v.  Appell,  17  Fed.  Rep.  140;  Hall 
v.  Greenbaum,  33  Fed.  Rep.  22  (suit  two  years 
after  discharge  was  denied  is  in  time):  Brooks 
v.  Bates,  7  Colo.  576;  Parker  v.  Sanborn,  7 
Gray  (Mass.)  191;  Minot  v.  Thacher,  7  Met. 
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ever,  to  actions  which  are  wholly  independent  of  the  insolvency  proceeding.1 
By  Other  Legal  Proceedings.  —  The  same  rule  applies  where  the  plaintiff  is  pre- 
vented from  beginning  suit  by  the  pendency  of  any  other  legal  proceeding 
which  operates  as  an  injunction,  e.  gi,  the  appointment  of  a  receiver  to 
wind  up  an  insolvent  corporation  or  the  filing  of  a  general  creditors'  bill  for 
the  same  purpose,2  or  by  an  appeal  3  or  similar  proceeding  which  operates 
ex proprio  vigore  to  prevent  the  institution  of  an  action  or  suit.4 

(g)  No  Party  in  Existence  to  Sue  or  Be  Sued  —  m.  Statement  ok  Rule.  —  Where  there 
is  no  person  in  existence  capable  of  suing  or  being  sued,  no  fault  can  be 
imputed  to  a  claimant  for  a  failure  to  begin  his  action,  and  the  rule  is  there- 
fore well  settled  that  the  statute  does  not  begin  to  run  in  such  a  case  until 
there  are  in  existence  some  one  capable  of  suing  and  some  one  who  may  be 
sued.5    This  rule  is  subject  to  the  qualification  that  if  it  is  within  the  power 


(Mass.)  352;  Willard  v.  Clarke,  7  Met.  (Mass.) 
437- 

Under  Rev.  Stat.  U.  S.,  §  5106,  the  pendency 
of  the  bankruptcy  proceeding  is  no  obstacle  to 
the  institution  of  the  creditor's  suit.  David 
son  v.  Fisher,  41  Minn.  363,  citing  Boynton  v. 
Ball,  121  U.  S.  457.  See  also  Harwell  v.  Steel, 
17  Ala  372;  Cleveland  v.  Johnson,  (C.  PI. 
Spec.  T.)  5  Misc.  (N.  Y.)  484. 

1.  Fogler  v.  Clark,  80  Me.  237;  Schwartz 
v.  Drinkwater,  70  Me.  409;  Richardson  v. 
Thomas,  13  Gray  (Mass.)  381,  74  Am.  Dec.  636; 
Collesier  v.  Haiiev,  6  Gray  (Mass.)  519. 

By  Statute  in  Maine  (Pub.  Laws  1887,  c.  118, 
p.  87)  it  is  provided  that  "  if  a  person  is  ad- 
judged an  insolvent  debtor  after  a  cause  of 
action  has  accrue  1  against  him,  and  such  cause 
of  action  is  one  provable  in  insolvency,  the 
time  of  the  pendency  of  his  insolvency  pro- 
cee  lings  shall  not  be  taken  as  a  part  of  the 
time  limited  for  the  commencement  of  the 
action."  In  Trafton  v.  Hill,  80  Me.  503,  it 
w  is  held  that  this  act  does  not  affect  a  cause 
of  action  arising  on  a  contract  made  prior  to 
its  passage. 

The  Surrender  of  His  Property,  by  an  Insolvent 
Debtor,  operates  in  Louisiana  as  a  suspension 
of  the  statute  of  limitations.  Flower's  Succes- 
sion, 12  La.  Ann.  216;  West  v.  His  Creditors, 
1  La.  Ann.  365.  But  this  principle  has  no  ap- 
plication to  the  estate  of  a  decedent,  wheiher 
solvent  or  insolvent.  Flower's  Succession,  12 
La.  Ann.  2i5. 

2.  Receivership.  —  Kirkpatrick  v.  McElroy, 
41  M.  J.  Eq.  539 

3.  Appeal.  —  Kirsch  v.  Kirsch,  113  Cal.  56; 
Cr.aiaugh  v.  Britt,  90  Ky.  273;  Fields  v. 
Austin,  (Tex.  Civ.  App.  1895)  30  S.  W.  Rep. 
3S6  See  also  Miller  v.  Gist,  gi  Tex.  335, 
modifying  Gist  v.  East,  16  Tex.  Civ.  App.  274. 

Under  How.  Annot.  Stat.  Mich.,  §  7839,  re- 
quiring a  plaintiff  in  ejectment,  upon  judg- 
ment being  rendered  in  his  favor,  to  deposit 
in  court,  within  a  year  from  the  rendition  of 
the  judgment,  the  value  of  improvements 
made  by  the  defendant,  the  year  mentioned 
does  not  begin  to  run  until  afinal  judgment  on 
appeal.    Clark  v.  Green,  62  Mich.  355. 

The  right  of  action  on  an  undertaking  given 
upon  an  appeal  to  the  General  Term  of  the 
Supreme  Court  of  New  York  is  not  affected  by 
the  pendency  of  an  appeal  from  such  court  to 
the  Court  of  Appeals  of  that  state,  and  there- 
fore the  latter  appeal  does  not  prevent  the 
running  of  the  statute  against  such  right  of 


action.  Howard  Ins.  Co.  v.  Silvetberg,  8g 
Fed.  Rep.  168,  94  Fed.  Rep.  921,  36  C.  C.  A. 
549. 

Where  No  Supersedeas  Issues.  —  Where,  as  in 
many  cases,  the  appeal  does  not  of  itself 
operate  as  a  supersedeas,  the  pendency  of  an 
appeal  has  no  effect  on  the  running  of  the 
statute  unless  it  appears  that  a  supersedeas 
bond  was  given  and  that  a  supersedeas  was 
issued.    Delay  v.  Yost,  59  Kan.  496. 

A  Motion  for  a  Rehearing,  made  after  the  de- 
cision of  the  appeal,  does  not  suspend  the 
running  of  the  statute  against  the  right  of  ac- 
tion on  the  supersedeas  bond.  Busch  v  Wil- 
cox, 106  Mich.  514. 

4.  Pendency  of  Other  Proceedings.  —  Jacoway 
v.  Hall,  67  Ark.  340  (pendency  of  litigation 
over  settlement  of  administrator's  account); 
Fulcher  v.  Mandell,  83  Ga.  715;  Ware  v. 
Pleasant  Grove  Tp,,  9  Kan.  App.  700  (super- 
sedeas on  stay  bond);  O'Toole  v.  Hurley,  115 
Mich.  517;  Frink  v.  Hoke,  35  Oregon  17;  Cov- 
ington v.  Griffin,  98  Va.  124  (pendency  of  re- 
port in  reference).  Compare  Sweet  v.  Haldane, 
68  Mich.  639,  Bs  =  t  v.  Davis  Sewing  Mach.  Co., 
65  Hun  (N.  Y.)  72,  22  Civ.  Pro.  (N.  Y.)  362. 

The  Proceeding  Must  Be  Such  as  to  Prevent  the 
Institution  of  the  Plaintiff's  Action.  —  If  it  does 
not  hinder  him  in  the  exercise  of  his  remedy, 
its  pendency  cannot  affect  the  running  of  the 
statute.  See  Yates  v..  Wing,  42  N.  Y.  App. 
Div.  356. 

Pendency  of  Administration.  —  When  the  right 
of  a  creditor  of  a  decedent  to  maintain  an 
action  against  the  latter's  heirs  is  dependent 
upon  the  result  of  the  administration,  the 
statute  does  not  run  against  such  a  right  until 
the  administration  is  closed.  Hanrick  v. 
Gurlev,  93  Tex.  458. 

5.  The  Term  Cause  of  Action  implies  not  only 
a  right  but  a  power  and  capacity  to  sue. 
Baker  v.  Barclift,  76  Ala.  414;  Swann  v.  Lind- 
sey.  70  Ala.  507;  Walker  v.  Peay,  22  Ark.  109; 
Hanf  v.  Whittington,  42  Ark.  491;  Sorrels  v. 
Trantham,  48  Ark.  386:  Brenner  v.  Quick.  88 
Ind.  555-  Baker  v.  Baker,  13  B.  Mon.  (Ky.) 
409;  Coffin  v.  Cottle,  16  Pick.  (Mass.)  383; 
Schermerhorn  v.  Schermerhorn,  5  Wend.  (N. 
Y.)5T4;  Huntington  v,  Brinkerhoff,  10  Wend. 
(N.  Y.)  282.  See  also  Murray  v.  East  India 
Co.,  5  B.  .%  Aid.  204,  7  E.  C.  L.  66;  Wilcocks 
v.  Hugi<ins,  2  Stra.  907;  Roe  a.  Elk  County,  1 
Kan.  App.  219;  Life  Assoc.  v.  Goode,  71 
Tex.  90. 

Municipality  —  Incorporation.  —  The  statute 
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of  the  claimant  to  remove  the  incapacity,  the  exemption  continues  only  for  a 
reasonable  time  after  he  might  have  brought  about  a  condition  which  would 
enable  him  to  sue.1 

Where  the  Only  Party  Capable  of  Suing  Is  Himself  the  Party  to  Be  Sued,  as  in  the  case  of 
a  suit  to  set  aside  a  sale  by  an  administrator  in  which  he  must  necessarily  be 
the  defendant,  the  rule  stated  applies,  since  there  is  only  a  nominal  and  not 
a  real  party  capable  of  suing.3 

66.  Death  of  Plaintiff  or  Defendant.  —  The  general  rule  is  that  where  a 
cause  of  action  accrues  to  the  estate  of  a  deceased  person,  the  statute  does 
not  begin  to  run  until  the  appointment  and  qualification  of  his  personal  repre- 
sentative. So  the  statute  does  not  begin  to  run  in  favor  of  a  claim  against  the 
estate  of  a  decedent,  where  it  accrues  after  his  death,  until  there  is  a  personal 
representative  who  may  be  sued,3  except  in  cases  where  the  heirs  and  dis- 
tributees and  not  the  personal  representative  are  the  proper  parties  defendant. 


does  not  begin  to  run  against  a  town  until  it 
is  duly  incorporated  and  capacitated  to  sue. 
Reilly  v.  Chouquette,  18  Mo.  220.  See  also 
Sims  v.  Chattanooga,  2  Lea  (Tenn.)  694. 

A  Contrary  Rule  obtains  in  California.  Hi- 
bernia  Sav.,  etc  ,  Soc.  v.  Conlin,  67  Cal.  178, 
the  court  saying:  "  In  Tynan  v.  Walker,  35 
Cal.  634.,  it  was  held  that  where  no  cause  of 
action  accrued  to  a  person  in  his  lifetime,  but 
did  accrue  after  his  death,  the  statute  of  lim- 
itations began  to  run  at  the  date  of  the  accrual, 
though  there  was  no  person  in  existence  com- 
petent to  sue,  and  continued  to  run  from  such 
date  without  cessation.  The  court,  in  the  case 
cited,  disapproved  of  the  judgment  in  Murray 
v.  East  India  Co.,  5  B.  &  Aid.  204,"  7  E.  C.  L. 
66.  But  compare  Gray  v.  Quicksilver  Min.  Co., 
63  Fed.  Rep.  677  (decided  in  California).  In 
Tynan  v.  Walker,  35  Cal.  634,  95  Am.  Dec.  152, 
just  cited,  the  party  dving  was  one  who  would 
have  been  the  plaintiff  had  he  survived.  The 
same  rule  is  held  to  govern  a  case  where  the 
party  dying  would  have  been  the  defendant. 
Hibernia  Sav.,  etc.,  Soc.  v.  Conlin,  67  Cal.  178. 
See  also  Hill  v.  Townley,  45  Minn.  167,  hold- 
ing that,  under  the  Minnesota  statute  limiting 
foreclosure  suits  io  fifteen  years,  the  limitation 
is  absolute  and  the  death  of  the  mortgagee 
will  not  suspend  the  running  of  the  statute. 

1.  See  infra,  this  subdivision,  the  paragraph 
Reasona6le  Time  Allowed  for  Appointment  and 
Qualif cation  of  Personal  Representative.  See 
also  supra,  this  title.  When  Statute  Begins  io 
Run  —  Effect  of  Plaintiff's  Laches. 

2.  Gray  v.  Quicksilver  Min.  Co.,  6S  Fed. 
Rep,  677. 

For  similar  reasons,  the  statute  has  been 
held  not  to  run  against  the  right  of  an  executor 
or  administrator  against  the  estate  of  his  testa- 
tor or  intestate  so  long  as  he  remains  in  pos- 
session in  assertion  of  his  claim.  Moore  v. 
Bryant,  10  Tex.  Civ.  App.  131.  Compare  Sco- 
field  v.  Douglass,  (Tex.  Civ.  App.  1895)  30  S. 
W.  Rep.  817  (claimant  taking  charge  of  estate 
of  decedent  without  administration). 

3.  Time  Between  Death  of  Party  and  Qualifica- 
tion of  Personal  Representative  Not  Counted  — 
England.  —  Murray  v.  East  India  Co.,  5  B.  & 
Aid.  204,  7  E.  C.  L.  66;  Swindell  v.  Bulkeley, 
18  Q.  B.  D.  250. 

United  States.  —  Lewis  v.  Broadwell,  3  Mc- 
Lean (U.  S.)  568. 

Alabama..  —  Daniel  v.  Day,  51  Ala.  431. 
Arkansas.  —  Etter  v.  Finn,  12  Ark.  632;  Mc- 


Custian  v.  Ramey,  33  Ark.  141;  Worthington 
v.  De  Bardlekin,  33  Ark.  651;  Word  v.  West,  38 
Ark.  243;  Hanf  v.  Whittington,  42  Ark.  491; 
Sorrels  v.  Trantham,  48  Ark.  386;  Whipple  v. 
Johnson,  66  Ark.  204.  See  also  Lytle  v.  State, 
17  Ark.  661. 

Connecticut.  —  Sturges  v.  Sherwood,  15 
Conn.  149. 

District  of  Columbia.  —  Tucker  v.  Nebeker, 
2  App.  Cas.  (D.  C.)  326. 

Florida.  —  Coe  v.  Finlayson,  41  Fla.  169. 


Iowa.  —  Sherman 
Iowa  515. 

Kansas.  —  Nelson  v. 
Toby  v.  Allen,  3  Kan. 
19  K?n.  273;  Mills  v. 


Western  Stage  Co.,  24 

Herkel,  30  Kan.  456; 
399;  Hanson  v.  Towle, 
Mills,  39  Kan.  455,  43 
Kan.  6gg;  Bauserman  v.  Chalott,  46  Kan.  480; 
Kansas  City,  etc.,  R.  Co.  v.  Menager,  59  Kan. 
687. 

Kentucky.  —  Compare  Davis  v.  Auxier,  (Ky. 
1897)  41  S.  W.  Rep.  767,  holding  that,  under 
Stat.  Ky.  (1894),  §  2551,  providing  that  except 
in  certain  specified  cases  a  surety  shall  be  dis- 
charged from  all  liability  when  seven  years 
have  elapsed  without  suit  on  the  debt  on 
which  he  is  surety,  the  fact  thai  no  adminis- 
trator was  appointed  does  not  affect  the  run- 
ning of  the  statute. 

Maryland.  —  Rockwell  v.  Young,  60  Md.  563; 
Smith  v.  Doe,  33  Md.  443;  Fishwick  v.  Sewell, 
4  Har.  &  J.  (Md.)  393;  Ruff  v.  Bull,  7  Har.  & 
J.  (Md.)  14,  16  Am.  Dec.  290. 

Massachusetts.  —  Sewall  v.  Valentine,  6  Pick. 
(Mass.)  276;  Gallup  v.  Gallup,  11  Mel.  (Mass.) 
447;  Converse  v.  Johnson,  146  Mass.  20;  Eliot 
Nat.  Bank  v.  Beal,  141  Mass.  566  (rule  applied 
to  special  contractual  limitation). 

Michigan.  —  See  Foote  v.  Pfeiffer,  70  Mich. 
581 ;  Parks  v.  Norris,  ior  Mich.  71;  How. 
Annot.  Stat.  Mich.,  §  8722,  suspends  the 
statute  in  favor  of  suits  by  an  administrator 
for  two  years  after  the  intestate's  death.  See 
Field  v.  Loveridge,  114  Mich.  220. 

Minnesota.  — St.  Paul  Trust  Co.  v.  Sargent, 
44  Minn.  449. 

Mississippi.  —  Wood  v.  Ford,  29  Miss.  57; 
Whitney  v.  State,  52  Miss.  732;  Hambrick  v. 
Jones,  64  Miss.  240  (foreclosure  of  trust  deed). 
Compare,  under  Code  Miss.  1880,  §  2683, 
Hughston  v.  Nail,  73  Miss.  284,  following  Weir 
v.  Monahan,  67  Miss.  434;  Stauffer  v.  British, 
etc.,  Mortg.  Co.,  77  Miss.  127. 

Missouri.  —  Little  v.  Reid,  75  Mo.  App.  266. 

Montana.  —  Whiteside  v.  Catching,  19  Mont. 
)  Volume  XIX. 


Postponement,  Suspension,     LIMITATION  01'"  ACTIONS,    and  Interruption  of  Statute. 


Administration  Granted  in  a  Foreign  State  or  Country  does  not  have  the  effect  of  set- 
ting the  statute  in  motion,  the  powers  and  authority  of  such  an  administrator 
being  confined  to  the  territorial  jurisdiction  of  the  state  or  country  by  whose 
courts  he  was  appointed.1 

Death  of  Principal  —  Effect  as  to  Guarantor  or  Surety.  —  Under  statutes  providing 
that  a  surety  or  guarantor  may  be  sued  and  that  judgment  may  be  recovered 
without  joining  the  principal  and  without  having  previously  sued  him,  the 
death  of  the  principal  cannot  affect  the  running  of  the  statute  in  favor  of  the 
surety  or  guarantor.3 

Reasonable  Time  Allowed  for  Appointment  and  Qualification  of  Personal  Representative.  — 
Where,  as  in  practically  all  the  jurisdictions  of  the  United  States,  a  claimant 
has  it  in  his  power  to  procure  the  appointment  of  a  personal  representative  by 
or  against  whom  the  suit  may  be  begun  and  prosecuted,  a  reasonable  time 
only  in  which  to  procure  such  appointment  is  allowed  to  such  claimant,  after 
the  expiration  of  which  the  statute  will  run  in  any  event.3    In  many  of  the 


394  (time  between  death  and  qualification  of 
representative  alone  excluded). 

New  Hampshire.  —  Clark  v.  Amoskeag  Mfg. 
Co.,  62  N.  H.  612. 

New  York.  —  Davis  v.  Garr,  6  N.  Y.  124,  55 
Am.  Dec.  387;  Benjamin  v.  De  Groat,  1  Den. 
(N.  Y.)  156;  Bucklin  v.  Ford,  5  Barb.  (N.  Y.) 
393;  Church  v.  Olendorf,  49  Hun  (N.  Y.)  439; 
Matter  of  Howard,  (Surrogate  Ct.)  11  Misc. 
(N.  Y.)  224:  Matter  of  Knapp,  (Surrogate  Ct.) 
25  Misc.  (N.  Y.)  133,  28  Civ.  Pro.  (N.  Y.)  220. 
See  also  Matthews  v.  American  Cent.  Ins.  Co., 
9  N.  Y.  App.  Div.  339. 

Ohio.  —  Granger  v.  Granger,  6  Ohio  35. 

Pennsylvania.  —  Riner  v.  Riner,  166  Fa.  St. 
617,  45  Am.  St.  Rep.  693. 

South  Carolina.  —  Geiger  v.  Brown,  4  Mc- 
Cord  L.  (S.  Car.)  423. 

Tennessee.  —  Williams  v.  Conrad,  11  Humph. 
(Tenn.)  416;  Elder  v.  Bradley,  2  Sneed  (Tenn.) 
247;  Reeves  v.  Pulliam  7  Baxt.  (Tenn.)  120,  9 
Baxt.  (Tenn.)  154;  Glass  v.  Williams,  16  Lea 
(Tenn.)  697;  Bright  v.  Moore,  87  Tenn.  186. 

Texas.  —  By  special  statute,  the  statute  of 
limitations  is  suspended  for  a  year  following 
the  death  of  the  defendant.  Low  v.  Felton,  84 
Tex.  378  (statute  applied  to  a  cause  of  action 
against  a  surety);  Groesbeck  v.  Crow.  91  Tex. 
74,  reversing  (Tex.  Civ.  App.  1897)  39  S.  W. 
Rep.  1003;  William  J.  Lemp  Brewing  Co.  v. 
La  Rose,  20  Tex.  Civ.  App.  575. 

Vermont.  —  Briggs  v.  Thomas,  32  Vt.  176. 

Virginia.  —  Hansford  v.  Elliott,  9  Leigh 
(Va.)  79.  Compare  Fedeley  v.  Williams,  96  Va. 
397. 

West  Virginia.  —  Handy  v.  Smith,  30  W. 
Va.  195. 

When  the  Want  of  an  Administrator  Is  No  Ob- 
stacle to  Suit,  as  when,  under  the  Mississippi 
statute,  distributees  are  allowed  to  sue  for  and 
recover  debts  due  to  the  decedent  if  it  ap- 
pears that  he  owed  no  debts,  the  statute  runs 
without  regard  to  the  question  whether  an  ad- 
ministrator was  or  was  not  appointed.  Stauffer 
v.  British,  etc.,  Mortg.  Co.,  77  Miss.  127;  Tra- 
week  v.  Kelly,  60  Miss.  654. 

The  Death  of  a  Proper  but  Not  Necessary  Party 
will  not  prevent  the  operation  of  the  statute. 
Fadeley  v.  Williams,  96  Va.  397. 

Notice  by  Administrator.  —  In  Allen's  Petition, 
15  Mass.  61,  it  was  said  that  the  statute  began 
to  run  from  the  time  when  the  administrator 


gave  notice  as  required  by  the  statute.  But  in 
a  later  case  this  was  declared  to  be  error,  be- 
cause the  statute  on  the  subject  expressly  pro- 
vided that  the  limitation  should  begin  to  run 
upon  the  giving  of  bond  by  the  administrator 
or  executor.  Sewall  v.  Valentine,  6  Pick. 
(Mass.)  276. 

1.  Foreign  Administration.  —  Hobart  v.  Con- 
necticut Turnpike  Co.,  15  Conn.  145;  Hibernian 
Banking  Assoc.  v.  Commercial  Nat.  Bank, 
157  111.  524;  Gallup  v.  Gallup,  11  Met.  (Mass.) 
44z;  Grubb  v.  Clayton,  2  Hayw.  (3  N.  Car.) 
378.  Compare  Kirby  v.  Lake  Shore,  etc.,  R. 
Co.,  120  U.  S.  130. 

Debtor  Dying  Outside  State.  —  When  the  debtor 
resides  out  of  the  state  at  the  time  when  the 
causeof  action  accrues,  and  never  returns,  but 
dies  abroad,  the  statute  runs  only  after  the  ap- 
pointment and  qualification  of  his  administra- 
tor in  the  state.  Converse  v.  Johnson,  146 
Mass.  20;  Benjamin  v.  De  Groat,  I  Den.  (N. 
Y.)  156. 

Creditor  Dying  Outside  State.  —  The  same  rule 
is  applied  where  the  creditor  dies  outside  the 
state.  Gallup  v.  Gallup,  11  Met.  (Mass.)  447. 
See  also  Converse  v.  Johnson,  146  Mass.  20; 
Hill  v.  Mixter,  5  Allen  (Mass.)  27. 

2.  Acers  v.  Acers.  22  Tex.  Civ.  App.  584. 
See  also  Miller  v.  Sullivan,  89  Tex.  480;  Kauf- 
man v.  Wolf,  77  Tex.  250. 

3.  Where  Claimant  May  Have  Representative 
Appointed. —  Bauserman  v.  Charlott,  46  Kan. 
480;  Kulp  v.  Kulp,  51  Kan.  341;  Bauserman 
v.  Blunt,  147  U.  S.  647  (construing  Kansas 
statute);  Louisville,  etc.,  R.  Co.  v.  Brantley, 
(Ky.  1899)  51  S.  W.  Rep.  585,  21  Ky.  L.  Rep. 
473.  See  also  Baird  v.  Reynolds,  99  N.  Car. 
469;  Long  v.  Clegg,  94  N.  Car.  763. 

It  has  been'  suggested  that  the  creditor's 
ignorance  of  his  debtor's  death  might  ex- 
cuse delay  in  taking  out  administration.  See 
Bauserman  v.  Blunt,  147  U.  S.  647. 

The  Rule  of  the  Text  Was  Denied  in  Benjamin 
v.  De  Groot,  1  Den.  (N.  Y.)  156,  on  the  ground 
that  while  the  statute  allowed  a  creditor  to 
compel  the  appointment  and  acceptance  of  ad- 
ministration, it  did  not  "  require  "  him  to  take 
such  steps,  nor  did  it  give  to  him  an  absolute 
right  to  have  an  administrator  appointed;  and 
the  statute  was  held  not  to  run  against 
his  claim,  notwithstanding  his  inaction,  until 
the  appointment  of  a  personal  representative. 
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states  the  time  of  the  suspension  of  the  statute  in  such  cases  is  fixed  by 
statute. 1 

The  Eule  Applies  to  Real  Actions,  it  seems,  as  well  as  to  actions  personal.8 
Actions  in  Name  of  One  Person  for  Benefit  of  Another.  —  But  it  does  not  apply  to 

actions  in  the  name  of  one  person  for  the  use  of  another  when  the  latter 

becomes  the  deceased.3 

The  Pendency  of  a  Contest  over  the  Administration,  either  through  a  contest  of  the 

will  or  from  other  cause,  will  not  suspend  the  running  of  the  statute  unless 

during  such  time  there  is  no  qualified  executor  or  administrator  to  sue  or  be 

sued.4 

cc.  Death  After  Accrual  of  Cause  of  Action.  —  If  the  statute  has  once  begun 
to  run,  it  will  not  be  interrupted  by  the  death  of  either  the  claimant  or  the 
party  against  whom  it  exists,  although  there  may  be  no  party  in  existence  who 
may  sue  or  be  sued.5    The  rule  that  the  disability,  in  order  to  affect  the 


See  Hall  v.  Brennan,  64  Hun  (N.  Y.)  394.  See 
also  Sorrels  v.  Trantham,  48  Ark.  386;  Riner 
v.  Riner,  166  Pa.  St.  617,  45  Am.  Sc.  Rep.  693. 

The  Principle  of  the  Rule  of  the  Text  is  recog- 
nized in  Code  Civ.  Pro.  N.  Y.,  §  392,  which 
provides  that,  as  to  a  specified  class  of  actions, 
letters  of  administration  will  be  presumed  to 
have  issued  after  the  lapse  of  six  years  from 
the  death  of  (he  decedent.  This  staiute,  how- 
ever, is  confined  to  the  specific  class  of  actions 
there  set  out;  it  does  not  embrace  an  action  to 
obtain  an  accounting  from  the  decedent's  sur- 
viving partner.  Cohen  v.  Hymes,  64  Hun  (N. 
Y.)  54- 

1.  By  Statute.  —  The  language  of  the  Ala- 
bama statute  (Code  Ala.  1886,  §  2632;  Civ. 
Code  1896,  §  2815)  is  that  the  time  between  the 
death  of  a  person  and  ihe  granting  of  letters 
testamentary,"  not  exceeding  six  months,"  is 
to  be  excluded.  See  Goldsmith  v.  Eichold,  94 
Ala.  116,  33  Am.  St.  Rep.  97. 

Under  the  Mississippi  statute  (Code  Miss. 
1880,  §  2683)  extending  t'le  time  for  bringing 
personal  actions  in  the  event  of  the  deaih  of 
the  party  in  whose  favor  or  against  whom  the 
cause  of  action  exists,  to  one  year  after  the 
death,  it  is  immaterial  whether  an  administra- 
tor was  or  was  not  appointed.  Hughston  v. 
Nail,  73  Miss.  284. 

In  North  Carolina  it  is  held  that,  under  the 
statute,  the  time  between  the  death  of  a  de- 
fendant's intestate  and  the  appointment  of  his 
administrator  is  not  to  be  counted,  but  that 
the  time  between  the  death  of  the  plaintiff's 
intestate  and  the  appointment  of  his  adminis- 
trator must  be  counted,  the  reason  assigned 
being  that  "  the  same  remissness  in  not  suing 
out  letters  of  administration  by  those  entitled 
to  the  personal  estate  may  stand  *  *  * 
upon  somewhat  the  same  ground  as  the  re- 
missness of  the  creditor  in  not  asserting  his 
demand  by  action."  Baird  v.  Reynolds.  99 
N.  Car.  469,  quoting  Long  v.  Clegg,  94  N.  Car. 
763.  See  also  Grant  v.  Hughes,  94  N.  Car. 
237;  Tucker  v.  Baker,  94  N.  Car.  162;  Smith 
v.  Brown,  99  N.  Car.  377;  Dickson  v.  Crawley, 
112  N.  Car.  629;  Hughes  v.  Boone,  114  N.  Car. 
54.  Compare  Brawley  v.  Brawley,  109  N.  Car. 
524. 

2.  Salinger  :•.  Black,  (Ark.  1900)  60  S.  W. 
Rep.  22g(suit  to  foreclose  mortgage);  Wellman 
v.  Miner,  179  111.  326  (foreclosure  of  mortgage); 
Little  v.  Reid,  75  Mo.  App.  266  (same);  Hen- 
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dricks  v.  Huffmeyer,  (Tex.  Civ.  App.  1894)  27 
S.  W.  Rep.  777:  Wynne  v.  Parke,  (Tex.  Civ. 
App.  1895)  32  S.  W.  Rep.  726;  Carter  v.  Hus- 
sey,  (Tex.  Civ.  App.  189S)  46  S.  W.  Rep.  270; 
Morgan  v.  Baker,  (Tex.  Civ.  App.  1897)  40  S. 
W.  Rep.  27.  See  also  Hasseldenz  v.  Doffle- 
myre,  (Tex.  Civ.  App.  1898)  45  S.  W.  Rep.  830. 
Compare  Torrey  v.  Bishop,  104  Ala.  548,  hold- 
ing that  the  rule  applies  only  to  actions 
against  the  executor  or  administrator  in  his 
capacity  as  such,  and  not  to  suits  to  recover 
land  revived  in  the  name  of  the  heirs.  Such 
a  suit  may  be  at  issue  immediately. 

In  Mississippi  where  the  maker  of  a  trust 
deed  dies  before  it  is  barred,  it  may  be  en- 
forced within  a  year  after  his  death  although 
the  statutory  period  may  expire  before  such 
enforcement  and  there  is  no  renewal  of  the 
instrument  as  required  by  Code  Miss.  (1892), 
§  2462.    Klaus  v.  Moore,  77  Miss.  701. 

3.  Fadeley  v.  Williams,  96  Va.  397. 

4.  Contested  Administration.  —  Gibson  v.  Ruff, 
8  App.  Cas.  (D.  C.)262;  Hughes  v.  Boone,  114 
N.  Car.  54  (will  being  contested). 

The  Fact  that  an  Order  Appointing  an  Admin- 
istrator Had  Been  Reversed  on  Appeal  was  held 
in  Mowry  v.  Harris,  18  R.  I.  519,  not  to 
change  the  rule  that  the  statute  begins  to  run 
against  a  claim  due  to  the  estate  from  the  time 
of  the  appointment  and  qualification  of  the  ad- 
ministrator, as  provided  for  by  Pub.  Stat.  R. 
I.  (1S82),  c.  205,  §  7,  since  c.  181,  §  7,  provided 
that,  in  the  event  of  an  appeal  from  the  order 
of  appointment,  the  administrator,  on  giving 
bond,  might  continue  to  collect  debts  due  lh»> 
intestate. 

For  the  present  Rhode  Island  statutes  see 
Gen.  Laws  R.  I.  (1896),  c.  234,  §  8. 

5.  Death  After  Accrual  of  Cause  of  Action  — 
England.  —  Rhodes  v.  Smethurst,  4  M.  &  W. 
42  (question  fully  discussed  by  Abinger,  C.  B  ). 

United  States.  —  See  McDonald  v.  Hovey, 
110  U.  S.  619. 

Alabama.  — Johnson  v.  Wren,  3  Stew.  (Ala.) 
172;  Daniel  v.  Day,  51  Ala.  431;  Oates  v. 
Beckworth,  112  Ala.  356. 

Arkansas.  —  Lytle  v.  State,  17  Ark.  60S 
Whipple  y.  Johnson,  66  Ark."  204. 

California.  —  Davis  v.  Hart,  123  Cal.  3S4. 

Illinois.  —  Bonney  v.  Stoughton,  122  111.  356. 

Iowa.  —  Grether  v.  Clark,  75  Iowa  3S3,  9 
Am.  St.  Rep.  491;  Murphy  v.  Chicago,  etc., 
R.  Co.,  So  Iowa  26;  Ackerman  z/.  Hilpert,  10S 
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operation  of  the  statute,  must  have  existed  when  the  cause  of  action  accrued, 
applies  in  this  class  of  cases  as  well  as  in  others.1  But  this  does  not  affect  the 
rule  that  the  statute  is  suspended  during  the  period  of  exemption  allowed  to 
executors  and  administrators.2 

dd.  Statutory  Regulation  of  Rule.  —  The  harshness  with  which  the  rule  stated 
above  has  operated  in  particular  cases  has  led  to  the  enactment  in  many  juris- 
dictions of  provisions  allowing  a  specified  period  after  the  death  of  a  debtor  or 
creditor,  or  the  appointment  of  an  administrator,  within  which  causes  of 
action  accruing  prior  to  the  death  may  be  brought.  Such  statutes  are  to  have 
a  reasonable  construction  with  reference  to  the  conditions  to  be  remedied  by 
them.3 

Such  Provisions  Are  Not  Intended  to  Shorten  the  Time  within  which  an  action  in  behalf 
of  or  against  the  estate  of  a  decedent  may  be  brought,  but  are  to  operate 
rather  as  an  extension  of  the  time  in  view  of  the  certain  impossibility  of  suit 
during  at  least  a  portion  of  the  time,  and  are  to  be  so  construed  as  to  forward 
that  purpose.4 


Iowa  247;  Mereness  v.  Charles  City  First  Nat. 
Bank,  (Iowa  1900)  83  N.  W.  Rep.  712. 

Kentucky.  —  Hull  v.  Deatly,  7  Bush  (Ky.) 
687;  Beauchamp  v.  Mudd,  2  Bibb  (Ky.)  537; 
Louisville,  etc.,  R.  Co.  v.  Brantley,  (Ky.  1899) 
51  S.  W.  Rep.  585,  21  Ky.  L.  Rep.  473. 

Maryland.  — Ruff  v.  Bull,  7  Har.  &  J.  (Md.) 
14,  16  Am.  Dec.  290;  Dempsey  v.  McNabb,  73 
Md.  433. 

Mississippi.  —  McCoy  v.  Nichols,  4  How. 
(Miss.)  31;  Byrd  v.  Byrd,  28  Miss.  144;  North 
v.  James,  61  Miss.  761. 

Nebraska.  —  Hardy  v.  Riddle,  24  Neb.  670. 

New  Jersey.  —  Dekay  v.  Darrah,  14  N.  J.  L. 
233. 

North  Carolina.  — Jones  v.  Brodie,  3  Murph. 
(7  N.  Car.)  594;  Hughes  v.  Boone,  114  N.  Car. 
54;  Copeland  v.  Collins,  122  N.  Car.  619. 

Ohio.  —  Granger  v.  Granger,  6  Ohio  35. 

Pennsylvania.  — Yorks's  Appeal,  110  Pa.  St. 
77  ;  Amole's  Appeal,  115  Pa.  St.  356;  Keyser's 
Appeal,  124  Pa.  St.  80,  23  W.  N.  C.  (Pa.)  201; 
Light's  Estate,  136  Pa.  St.  211,  27  W.  N.  C. 
(Pa.)  21.  See  also  Miskey  v.  Miskey,  (Pa. 
1888)  ir  Atl.  Rep.  881. 

South  Carolina.  —  Nicks  v.  Martindale,  Harp. 
L.  (S.  Car.)  135,  18  Am.  Dec.  647. 

Tennessee.  — Anderson  v.  Bedford,  4  Coldw. 
(Tenn.)  464;  Foivlkes  v.  Nashville,  etc.,  R. 
Co.,  9  Heisk.  (Tenn.)  833,  5  Baxt.  (Tenn.)  663; 
Heiskell  v.  Cobb,  11  Heisk.  (Tenn.)  644;  Keys 
v.  Keys,  11  Heisk.  (Tenn.)  430;  Jones  ;■.  Swan- 
son,  3  Head  (Tenn.)  162;  Haynes  v.  Jones,  2 
Head  (Tenn.)  372;  O'Neal  v.  Breecheen.  5  Baxt. 
(Tenn.)  605.  Compare  Smith  v.  Arnold,  I  Lea 
(Tenn.)  378,  holding  that  where  an  administra- 
tor leaves  the  slate,  the  siatute  does  not  run 
in  favor  of  the  estate  during  his  absence. 

Texas.  —  Campbell  v.  McFadden,  9  Tex. 
Civ.  App.  379. 

Washington.  —  McAuliff  v.  Parker,  10  Wash. 

West  Virginia.  —  Handy  v.  Smith,  30  W. 
Va.  195;  Talbott  v.  Woodford,  (W.  Va.  1900) 
37  S.  E.  Rep.  580. 

Compare  Gallup  v.  Gallup,  11  Met.  (Mass.) 
447- 

1.  See  infra,  this  subsection,  When  Statute 
Has  Begun  to  Run ;  When  Disability  Must 
Have  Existed  (p.  225). 

2.  See  supra,  ihis  subsection,  Prohibition  to 
Sue  by  Paramount  Authority —  General  Pule. 


3.  Statutes  —  Reasonable  Construction.  —  See 

Hill  v.  Mixter,  5  Allen  (Mass.)  28 ;  Hambrick 
v.  Jones,  64  Miss.  240;  Bright  v.  Moore,  87 
Tenn.  188. 

Under  the  California  statute  allowing  one 
year  after  the  issuance  of  letters  testamentary 
within  which  to  bring  an  action  against  a  de- 
cedent's estate,  the  failure  of  the  executor  to 
give  notice  to  creditors  does  not  affect  the  run- 
ning of  the  statute,  being  a  mere  matter  of 
probate  procedure.  McMillan  v.  Hayward, 
94  Cal.  357. 

4.  Not  Intended  to  Shorten  Time  for  Suit.  — 
Smith  v.  Hall,  19  Cal.  85;  Lowell  v.  Kier,  50 
Cal.  647;  Samniis  v.  Wightman,  31  Fla.  10, 
explaining  Sanderson  v.  Sanderson,  17  Fla.  820; 
Pinkney  v.  Pinkney,  61  111.  App.  525;  Harris 
v.  Rice,  66  Ind.  267;  McNear  v.  Roberson,  12 
Ind.  App.  87;  Wood  v.  Bragg,  75  Minn.  527; 
Wick  1:  O'Neal,  2  Nev.  303;  Rickards  v. 
Hutchinson,  18  Nev.  215;  Morse  v.  Whitcher, 
64  N.  H.  591;  Scovil  v.  Scovil,  45  Barb.  (N.  Y.) 
517;  Person  v.  Montgomery,  120  N.  Car.  ill; 
Benson  v.  Bennett,  112  N.  Car.  505;  Redmond 
v.  Pippen,  113  N.  Car.  90;  Blaskower  v.  Steel, 
23  Oregon  106. 

To  What  Causes  of  Action  Applicable.  —  Such 
statues  are  applicable  only  to  causes  of  action 
against  which  the  statute  had  begun  to  run 
before  the  death  of  the  party,  and  do  not  affect 
such  as  accrue  after  death.  Smith  v.  Hall,  19 
Cal.  85;  Sammis  v.  Wightman,  31  Fla.  10. 
They  are  applicable  only  where  the  death  oc- 
curs during  the  last  year  (when  the  time 
allowed  after  death  is  one  year)  in  which  the 
suit  might  be  brought,  since  if  the  death  oc- 
curred earlier,  a  longer  period  for  suit  would 
remain  under  the  ordinary  statute,  and  that 
would  govern  instead.  See  Weir  v.  Monahan, 
67  Miss.  434;  Hambrick  z:  Jones,  64  Miss.  240. 

Under  the  Georgia  Code  (now  2  Code  1895, 
§  3781)  the  statute  is  interrupted  only  in  case 
of  the  death  of  a  creditor.  Where  the  debtor 
dies  after  a  cause  of  action  has  accrued  against 
him,  the  rule  that  the  statute  once  in  motion 
is  not  suspended  by  subsequent  occurrences 
prevails.  Pendleton  v.  Andrews,  70  Ga.  306; 
Johnson  v.  Johnson,  80  Ga.  263,  criticising 
Weitman  v.  Thiot,  64  Ga.  16,  and  Smith  v. 
Hudspeth,  63  Ga.  212. 

Under  the  Mississippi  Code  of  1871,  §  2162,  the 
limitation  of  one  year  did  not  begin  to  run 
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b.  When  Statute  Has  Begun  to  Run.  —  Practically  all  statutes  of 
limitation  make  express  provision  for  an  interruption  of  the  running  of  the 
limitation  in  case  of  the  absence  of  the  defendant  from  the  state,1  and,  as  has 
been  seen,  the  courts  uniformly  recognize  certain  exceptions  to  the  general 
rule  arising  out  of  necessity.*  But  with  these  exceptions  the  rule  is  universal 
that  the  statute,  when  once  set  in  motion,  is  not  suspended  by  any  subsequent 
c  jndition.3 


until  a  grant  of  letters  of  administration.  Clay- 
t  on  v.  Merrett,  52  Miss.  353;  Cook  :•.  Reynolds, 
58  Miss. .243;  Boyce  v.  Francis,  56  Miss.  573. 
Under  the  Code  of  1880,  §  2683  (Code  1892,  S 
2753),  1  lie  limitation  of  one  year  begins  to  run 
from  the  death,  without  regard  to  the  question 
w  iether  letters  have  been  taken  out.  Hugh- 
sion  v.  Nail,  73  Miss.  284;  Weir  v,  Monahan, 
67  Miss.  434,  the  latter  case  holding  further  that 
1  he  later  provision  applies  to  a  case  where  the 
decedent  died  before  the  adoption  of  the  new 
code  and  within  the  year  limited  for  the  bring- 
ing of  the  suit.  See  also  Hambrick  v.  Jones, 
64  Miss.  240. 

Under  the  New  York  Statute  the  term  of 
eighteen  months  after  the  death  of  a  party 
against  whom  a  cause  of  action  exists  is  not  to 
be  counted  as  a  pari  of  the  time  limited  for 
bringing  suit  against  his  executor  or  adminis- 
trator. The  effect  of  this  statute  is  to  stop  the 
running  of  the  statute  at  the  date  of  the  death 
and  to  set  it  in  motion  again  at  the  end  of 
eighteen  months  therefrom.  Code  Civ.  Pro. 
N.  Y.,  §  403;  Riley  v.  Riley,  141  N.  Y.  409; 
Hall  v.  Brennan,  140  N.  Y.  409.  See  also 
Church  v.  Olendorf,  49  Hun  (N.  Y.)  439. 

In  Indiana  a  statute  similar  to  that  of  New 
York,  fixing  the  same  period,  exists,  and  is  con- 
strued in  the  same  way.  Roeder  v.  Keller, 
135  Ind.  692. 

Under  the  North  Carolina  Statute  an  action 
may  be  brought  against  an  administrator  de 
bonis  non  if  it  was  not  barred  at  the  time  of  the 
removal  or  death  of  the  previous  representa- 
tive.   Smith  v.  Brown,  99  N.  Car.  377. 

This  statute  is  an  enabling,  not  a  disabling 
act.  If  suit  on  a  cause  of  action  accruing 
during  the  decedent's  lifetime  is  brought 
within  the  slatutory  period  after  its  accrual, 
eliminaiing  the  time  between  the  death  of  the 
decedent  and  the  issuing  of  letters  testa- 
mentary, it  is  in  time,  whether  within  a  year 
after  such  letters  or  not.  Benson  v.  Bennett, 
112  N.  Car.  505;  Redmond  v.  Pippen,  113  N. 
Car.  go. 

The  Texas  Statute  does  not  apply  where  the 
person  in  whom  the  right  of  action  vests  upon 
the  death  of  a  decedent  takes  charge  of  and 
manages  the  estate  without  administration. 
Scofield  v.  Douglass,  (Tex.  Civ.  App.  1895)  30 
S.  W.  Rep.  817. 

1.  See  infra,  this  section.  Statutory  Exceptions 
—  Absence  of  Defendant. 

2.  See  supra,  this  subsection.  Exceptions  by 
Art\  cssitv  Generally. 

3.  When  Statute  Begins  to  Run  Nothing  Will 
Interrupt  It  —  England.  —  Doe  v.  Jones,  4  T. 
R.  300;  Stowel  v.  Zonch,  Plowd.  353;  Doe  v. 
Jesson,  6  East  80;  Doe  v.  Jones,  4  T.  R.  300; 
Hickman  v.  Walker,  Willes  27;  Smith  v.  Hill, 
1  Wils.  C.  PI.  134. 

United  States.  —  McDonald  v.  Hovey,  no  U. 
S.  619;  Oliver  v.  Pullan,  24  Fed.  Rep.  127; 


Walden  v.  Gratz,  1  Wheat.  (U.  S.)  292;  Hogan 
v.  Kurtz,  94  U.  S.  773. 

Alabama. — Oates  v.  Beckworlh,  112  Ala. 
356;  Lee  v.  Wood,  85  Ala.  169;  Doe  v.  Thorp, 
8  Ala.  253;  Branch  Bank  v.  Donelson,  12  Ala. 
741;  Lowe  v.  Jones,  15  Ala.  545. 

District  of  Columbia.  —  Gibson  v.  Ruff.  8 
App.  Cas.  (D.  C.)  262. 

Elorida. —  Doyle  v.  Wade,  23  Fla.  90,  11 
Am.  St.  Rep.  334. 

Georgia.  —  Pendergrasi  v.  Foley,  8  Ga.  1. 
Illinois.  —  Calumet  Electric  St.  R.  Co.  v. 
Mabie,  66  111.  App.  235. 

Indiana.  —  Kisiler  v.  Hereth,  75  Ind.  177,  39 
Am.  Rep.  131 ;  White  v.  Clawson,  79  Ind.  188; 
Knippenherg  v.  Morris,  80  Ind.  540;  Walker 
v.  Hill,  in  Ind.  223. 
Iowa.  —  Black  v.  Ross,  no  Iowa  112. 
Kansas.  —  Anderson  v.  Canter,  (Kan.  App. 
1901)  63  Pac.  Rep.  285  (pendency  of  compro- 
mise negotiations). 

Kentucky.  —  Clark  v.  Trail,  1  Met.  (Ky.)  35; 
Loyd  v.  Loyd,  (Ky.  1898)  46  S.  W.  Rep.  485. 
Maine.  —  McCutchen  v.  Currier,  94  Me.  362. 
Maryland.  —  Dempsev  v.  McNabb,  73  Md. 
433;  Ruff  v.  Bull,  7  Har'.  &  J.  (Md.)  14,  16  Am. 
Dec.  290. 

Massachusetts. — Allis  v.  Moore,  2  Allen 
(Mass.)  306;  Currier  v.  Gale,  3  Allen  (Mass.) 
328;  Eager  v.  Com.,  4  Mass.  182. 

Mississippi.  — Stevenson  v.  McReary,  12 
Smed.  &  M.  (Miss.;  9,  51  Am.  Dec.  102;  Byrd 
v.  Byrd,  28  Miss.  144.  For  an  exception  to 
the  general  rule,  see  Weir  v.  Monahan,  67 
Miss.  434  (suit  by  administrator  de  bonis  non  on 
bond  of  former  administrator). 

Missouri. — Smith  v.  Newby,  13  Mo.  159; 
Burdett  v.  May,  100  Mo.  13;  State  v.  Macy. 
72  Mo.  App.  427. 

jVew  Hampshire.  —  Munroe  v.  Wilson,  68  N. 
H.  580. 

ATew  Jersey.  —  Dekay  v.  Darrah,  14  N.  J.  L. 
294. 

New  York.  —  Demarest  v.  Wynkoop,  3 
Johns.  Ch.  (N.  Y.)  138,  8  Am.  Dec.  467. 

North  Carolina.  —  Causey  v.  Snow,  122  N. 
Car.  326;  Copeland  v.  Collins,  122  N.  Car.  619; 
Chancey  v.  Powell,  103  N.  Car.  159:  Ervin  *. 
Brooks,  in  N.  Car.  35S.  See  also  Cobham  v. 
Neill,  2  Hayw.  (3  N.  Car.)  5;  Anonymous, 
1  Hayw.  (2  N.  Car.)  416;  Pearce  v.  House, 
Term  (4  N.  Car.)  305;  Jones  v.  Brodie,  3 
Murph.  (7  N.  Car.)  594;  Godley  v.  Taylor,  3 
Dev.  L.  (14  N.  Car.)  178;  Armistead  v.  Bozman, 
1  Ired.  Eq.  (36  N.  Car.)  117. 

Pennsylvania.  — Amole's  Appeal,  115  Pa.  St. 
356. 

South  Carolina.  —  Dillard  v.  Philson,  5 
Strobh.  L.  (S.  Car.)  213;  Duren  v.  Kee,  26  S. 
Car.  219;  Shubrick  v.  Adams,  20  S.  Car.  52; 
Satcher  v.  Grice,  53  S.  Car.  126;  Boyd  v. 
Munro,  32  S.  Car.  249. 

Texas.  —  Collier  v.  Couts,  92  Tex.  234; 
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c.  Continuous  and  Uninterrupted  Disability.  —  Under  the  general 

principle  that  the  statute  of  limitations,  when  once  set  in  motion,  will  con- 
tinue to  run,  there  must  be  no  interruption  of  the  disability  which  is  relied  on 
as  postponing  the  operation  of  the  statute.  Therefore,  if  the  disability  ceases 
to  exist,  though  only  temporarily,  any  subsequent  recurrence  of  it  will  not 
affect  the  statute. 1 

When  Disability  Must  Have  Existed  —  Time  When  Cause  of  Action  Accrued.  —  Disabilities 
arising  subsequently  to  the  accrual  of  the  cause  of  action,  whether  in  the  orig- 
inal party  or  in  his  successors,  cannot  affect  the  running  of  the  statute  unless 
it  is  expressly  so  provided.  This  rule  is  expressly  enacted  into  many  of  the 
statutes,  but  the  enactment  in  such  cases  is  merely  declarative  of  the  law 
already  existing,  and  its  absence  does  not  affect  the  rule  stated.3 

d.  Tacking  Disabilities  —  Cumulative  Disabilities. — -As  a  consequence  of 


Mexia  v.  Lewis,  3  Tex.  Civ.  App.  113;  Bowles 
v.  Smith,  (Tex.  Civ.  App.  1896)  34.  S.  W.  Rep. 
381;  Johnson  v.  Schumacher,  72  Tex.  334. 

Virginia.  —  Parsons  v.  M'Cracken,  g  Leigh 
(Va.)  495;  Caperlon  v.  Gregory,  11  Gratt. 
(Va.)  505. 

West   Virginia. — Jones  v.   Lemon,  26  W. 
Va.  629. 

1.  McDonald  v.  Hovey,  110  U.  S.  619;  Walker 
v.  Hill,  in  Ind,  223. 

Illustrations  —  Insanity  Temporarily  Removed. 
—  Clark  v  Trail.  1  Met.  (Ky.)  35. 

Plaintiff  Beyond  Seas  Returning  and  Again  De- 
parting.—  See  infra,  this  section.  Statutory 
Exceptions  —  Disabilities  of  Plaintiff —  Plaintiff 
Beyond  Si'as. 

Presumption  of  Payment.  —  The  rule  of  the 
text  does  not  apply  where  the  limitation  relied 
on  does  not  arise  from  any  provision  of  a  stat- 
ute, but  is  from  the  presumption  of  payment 
after  twenty  years.  In  such  a  case  a  disability, 
as  by  the  plaintiff  becoming  an  alien  enemy, 
arising  after  the  cause  of  action  accrues,  will 
interrupt  the  running  of  the  period.  Bailey 
v.  Jackson,  16  Johns.  (N.  Y.)  210,  8  Am.  Dec. 
309,  in  which  case  the  court  expressly  sail, 
however,  that  a  different  rule  would  apply  in 
the  case  of  a  statutory  limitation.  See  also 
Thorpe  v.  C^rwin,  20  N.  J.  L.  31L  Compare, 
however,  Harrison  v.  Heflin,  54  Ala.  563; 
Shubrick  v.  Adams,  20  S.  Car.  53. 

An  Exception  to  the  rule  of  the  text  applies 
in  the  case  of  a  wife  having  a  cause  of  action 
against  her  husband  Her  coverture,  trough 
arising  subsequently  to  the  accrual  of  her 
cause  of  action,  interrupts  the  running  of  the 
statute  against  her.  See  Kennedy  v.  Knight, 
174  Pa.  St.  408.  See  also  supra,  this  title,  By 
and  Against  Whom  Statute  May  Be  Pleaded. 

2.  Disability  Must  Exist  at  Accrual  of  Cause  of 
Action  —  England.  —  Murray  v.  Watkins,  62  L. 
T.  N.  S.  796'. 

United  Stales.  —  McDonald  v.  Hovey,  no  U. 
S.  619;  Hogan  v.  Kurtz,  94  U.  S.  773;  Oliver 
v.  Pullam,  24  Fed.  Rep.  127  (insanity  occur- 
ring after  cause  of  action  accrued);  Thorp  v. 
Raymond,  16  How.  (U.  S.)  247;  Harris  v.  Mc- 
Govern.  2  Sawy.  (U.  S.)  515. 

Alabama.  —  Daniel    v.    Day,    51  Ala.  431; 
Baker  sr.  Barclift,  76  Ala.  414. 

Arkansas.  —  Dowell  v.  Tucuer,  46  Ark.  438; 
Denton  v.  Brownlee,  24  Ark.  556;  Richardson 
p.  Cogswell,  47  Ark.  170.  See  also  Keith  v. 
Hiner,  63  Ark.  244  (obstruction  occurring  be- 
fore cause  of  action  accrued). 
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California.  —  McLeran  v.  Benton,  73  Cal. 
329.  2  Am.  St.  Rep.  814. 

Connecticut.  —  Griswold  v.  Butler,  3  Conn. 
227. 

Flotida.  —  Wade  v.  Doyle,  17  Fla.  522. 
Georgia.  —  Pendergrast  v.  Foley,  8  Ga.  1. 
Illinois.  —  Keil  v.  Healey,  84  III.  104,  25  Am. 
Rep.  434;  Bonney       Stoughton,  122  111.  536; 
Beattie  v.  Whipple,  154  111.  273. 

Indiana.  —  Kistler  v.  Hereth,  75  Ind.  177, 
39  Am.  Rep.  131 ;  Knippenberg  v.  Morris,  80 
Ind.  540. 

Iowa.  —  Bishop  v.  Knowles,  53  Iowa  268; 
Black  v.  Ross,  no  Iowa  112;  Grether  v.  Clark, 
75  Iowa  383,  9  Am.  St.  Rep.  491. 

Kentucky.  —  Ray  v.  Thurman,  (Ky.  1891)  15 
S.  W.  Rep.  1116;  Young  v.  Ashland  Coal,  etc., 
R.  Co.,  (Ky.  1897)  41  S.  W.  Rep.  313. 

Maine.  —  McCutcheon  v.  Currier,  94  Me. 
362;  Trafton  v.  Hill,  80  Me.  503.  But  by  Pub. 
Laws  Me.  18S7,  c.  118,  p.  87  (Freem.  Supp. 
1895,  p.  436),  "  if  a  person  is  adjudged  an  in- 
solvent debtor  after  a  cause  of  action  has  ac- 
crued against  him,  and  such  cause  of  action  is 
one  provable  in  insolvency,  the  time  of  the 
pendency  of  his  insolvency  proceedings  shall 
not  be  taken  as  a  part  of  the  time  limited  for 
the  commencement  of  the  action." 

Massachusetts.  —  Allis  v.  Moore,  2  Allen 
(Mass.)  306. 

Maryland.  —  Dugan  v.  Gittings,  3  Gill  (Md.) 
138,  43  Am.  Dec.  306. 

Michigan.  —  Daniells  v.  Daniells,  92  Mich. 
208. 

Minnesota.  —  Kelley  v.  Gallup,  67  Minn.  169, 
19  Am.  St.  Rep.  263. 

Mississippi.  —  Stevenson  v.  McReary,  12 
Smed.  &  M.  (Miss.)  9,  51  Am.  Dec.  102;  Tip- 
pin  v.  Coleman,  61  Miss.  516;  Hodges  v.  Dar- 
den,  5r  Miss.  199. 

Missouri.  —  Smith  v.  Newby,  13  Mo.  159; 
Rogers  v.  Brown,  61  Mo.  187:  Cunningham  v. 
Snow,  82  Mo.  587. 

New  Jersey.  —  Den  v.  Richards,  15  N.  J.  L. 
347;  Pinckney  71.  Burrage  31  N.  J.  L.  21. 

New  York.  —  Bradstreet  v.  Clarke,  12  Wend. 
(N.  Y.)  602;  Jackson  v.  Wheat,  18  Johns.  (N. 
Y.)  40;  Jackson  v.  Johnson,  5  Cow.  (N.  Y.)  74, 
15  Am.  Dec.  433;  Peck  v.  Randall,  1  Johns. 
(N.  Y.)  165. 

North  Carolina.  —  Pearce  v.  House,  Term  (4 
N.  Car.)  30?;  Killian  v.  Watt,  3  Murph.  (7  N. 
Car.)  167;  Miller  v.  Bumgardner,  109  N.  Car. 
412;  Asbury  v.  Fair,  1 11  N.  Car.  251 ;  Kennedy 
v.  Cromwell,  108  N.  Car.  1;  Causey  v.  Snow, 
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the  rule  just  stated,  cumulative  disabilities  are  never  allowed  ;  a  disability  aris- 
ing subsequent  to  the  accrual  of  the  cause  of  action  cannot  be  tacked  to  one 
existing  at  that  time  so  as  to  postpone  the  operation  of  the  statute.  The 
statute  will  begin  to  run  upon  the  removal  of  the  first  disability,  without 
regard  to  the  second,  whether  both  disabilities  exist  in  the  same  person  or  in 
different  persons.1 


122  N.  Car.  326  (married  woman  taking  prom- 
issory note  after  maturity). 

Ohio.  —  Hinde  v.  Whitney,  31  Ohio  St.  53. 

Oregon.  —  Northrop  v.  Marquam,  16  Oregon 
173. 

Pennsylvania .  —  Bensell  v.  Chancellor,  5 
Whart.  (Pa.)  371,  34  Am.  Dec.  561;  Rankin  v. 
Tenbrook,  6  Watts(Pa.)  388;  Carlisle  v.  Stitler, 
1  P.  &  W.  (Pa.)  6;  Marsteller  v.  Marsleller,  Q3 
Pa.  St.  350;  Keyser's  Appeal,  124  Pa.  St.  80; 
Amole's  Appeal,  115  Pa.  St.  356. 

Rhode  Island.  —  Clarke  v.  Cross,  2  R.  I.  440. 

South  Carolina.  —  Faysoux  v.  Prather,  I 
Nott  &  M.  (S.  Car.)  296,  9  Am.  Dec.  691; 
Adamson  v.  Smith,  2  Mill  (S.  Car.)  269,  12  Am. 
Dec.  669;  Shubrick  v.  Adams,  20  S.  Car.  49. 

Tennessee.  —  Hale  v.  Ellison,  (Tenn.  Ch. 
1900)  59  S.  W.  Rep.  673. 

Texas.  —  Grimes  v.  Watkins,  59  Tex.  133; 
Becton  v.  Alexander,  27  Tex.  659;  White  v. 
Latimer,  12  Tex.  61;  Bowles  v.  Smith  (Tex. 
Civ.  App.  1896)  34  S.  W.  Rep.  381;  Ragsdale 
v.  Barnes,  68  Tex.  504. 

Virginia.  —  Fitzhugh  v.  Anderson,  2  Hen.  & 
M.  (Va.)  289,  3  Am.  Dec.  625. 

West  Virginia.  —  Wilson  v.  Harper,  25  W. 
Va.  179;  Jones  v.  Lemon,  26  W.  Va.  635. 

Wisconsin.  —  Swearingen  v.  Robertson,  39 
Wis.  462. 

Wyoming.  —  Bliler  v.  Boswell,  (Wyo.  1900) 
59  Pac.  Rep.  798. 

Cause  of  Action  Accruing  in  Lifetime  of  Ancestor 
—  Infancy  of  Heirs  or  Distributees  Does  Not  In- 
terrupt Statute  —  England.  —  Murray  v.  Wat- 
kins,  62  L.  T.  N.  S.  796. 

United  States.  —  East  Tennessee  Iron  etc., 
Co.  v.  Wiggin,  68  Fed.  Rep.  446,  37  U.  S.  App. 
129,  construing  Code  Tenn.  18S4,  §  3451  (Code 
1896,  §  4448). 

Arkansas.  —  Bender  v.  Bean,  52  Ark.  132; 
Tyler  v.  Tvler,  (Ark.  1886)  2  S.  W.  Rep.  466. 

California.  —  McLeran  v.  Benton,  73  Cal. 
329,  2  Am.  St.  Rep.  814;  Castro  v.  Geil,  no 
Cal.  292,  52  Am.  St.  Rep.  84. 

Georgia.  —  See  Hines  v.  Weaver,  84  Ga.  265. 

Illinois.  —  Beattie  v.  Whipple,  154  111.  273. 

Indian  Territory.  —  Murray  v.  Houghton, 
(Indian  Ter.  1899)  52  S.  W.  Rep.  48. 

Iowa.  —  Byington  v.  Stone,  51  Iowa  317. 

Kentucky.  —  Shuffitt  v.  Shuffitt,  (Ky.  1887)4 
S.  W.  Rep.  348  (statute  specifically  so  pro- 
vides); Lcyd  v.  Loyd,  (Ky.  1898)  46  S.  W.  Rep. 
485;  Henderson  v.  Bonar,  (Ky.  18S9)  11  S.  W. 
Rep.  809;  Hall  v.  Ditto,  (Ky.  1S90)  12  S.  VV. 
Rep.  941;  Ray  v.  Thurman,  (Ky.  1891)  15  S. 
W.  Rep.  1116. 

Michigan.  —  De  Mill  v.  Moffat,  49  Mich.  125; 
Daniells  v.  Daniells,  92  Mich.  208. 

Mississippi.  —  North  v.  James,  61  Miss.  761. 

Missouri.  —  Burdett  v.  May,  100  Mo.  13; 
Pirn  v.  St.  Louis,  122  Mo.  654. 

Nebraska.  —  Hardy  v.  Riddle,  24  Neb.  670. 

Are7u  Hampshire.  —  Wallace  v.  Fletcher,  30 
N.  H.  434;  Munroe  v.  Wilson,  68  N.  H.  580. 


North  Carolina. — Chancey  v.  Powell,  103 
N.  Car.  159;  Frederick  v.  Williams,  103  N. 
Car.  189. 

Pennsylvania.  —  Douglas  v.  Irvine,  126  Pa. 
St.  643;  Amole's  Appeal,  115  Pa.  St.  356. 

Tennessee.  —  Jones  v.  Swanson,  3  Head 
(Tenn.)  162;  Patton  v.  Dixon,  105  Tenn.  97 
(rule  of  text  is  true  even  when  ancestor  was 
also  under  disability). 

Texas.  —  Campbell  v.  McFadden,  9  Tex. 
Civ.  App.  37g;  Shortridge  v.  Alien,  2  Tex.  Civ. 
App.  193;  Eddie  v.  Tinnin,  7  Tex.  Civ.  App. 
371. 

Under  the  Original  Statute  in  South  Carolina 

there  was  a  question  as  to  whether  the  infant 
heir  was  barred  when  the  statute  had  begun 
to  run  against  his  ancestor  before  his  death, 
but  the  time  had  not  run  out  before  the  de- 
scent was  cast  upon  the  infant  heir.  See  Hill  v. 
Con  nelly,  4  Rich.  L.  (S.  Car.)  619;  Rose  v.  Daniel, 
3  Brev.  (S.  Car.)  438;  Faysoux  v.  Prather, 

1  Nott  &  M.  (S.  Car.)  296,  9  Am.  Dec. 
691 ;  Cook  v.  Wood,  1  McCord  L.  (S.  Car.)  139; 
Gibson  v.  Taylor,  3  McCord  L.  (S.  Car.)  451. 
It  was  in  order  to  settle  this  much-mocted 
question  that  the  Act  of  1824  was  passed, 
enacting  that  "the  statute  of  limitations  shall 
not  hereafter  be  construed  to  defeat  the  rights 
of  minors  where  the  statute  has  not  barred  the 
right  in  the  lifetime  of  the  ancestor."  The 
statute  is  confined  to  cases  where  the  right 
was  not  barred  at  the  time  when  the  descent 
was  cast  upon  the  heir;  nor  does  it  apply  in 
favor  of  a  subsequent  purchaser  from  such 
minor  heir  who  in  ordinary  course  of  business 
receives  and  conveys  title.  Duren  v.  Kee,  26 
S.  Car.  219.  See  also  Satcher  v.  Grice,  53  S. 
Car.  126. 

1.  Cumulative  Disabilities —  United  States. — 
Mercer  v.  Selden,  1  How.  (U.  S.)  51;  Davis  v. 
Coblens,  174  U.  S.  719;  Miller  7/.  Texas,  etc., 
R.  Co.,  132  U.  S.  662;  Lewis  v.  Marshall,  5 
Pet.  (U.  S.)  470;  Thorp  v.  Raymond,  16  How. 
(U.  S.)  247  (infant  heirs  of  insane  person); 
Hogan  v.  Kurtz,  94  U.  S.  773;  Gaines  v.  Ham- 
mond, 6  Fed.  Rep.  449;  Harris  v.  McGovern, 

2  Sawy.  (U.  S.)  515;  Den  v.  Moore,  3  Wall, 
Jr.,  (C.  C.)  292;  McDonald  v.  Hovey,  no  U. 
S.  619. 

Arkansas.  —  Millinglon  v.  Hill,  47  Ark.  301. 
Connecticut.  — Bunce  v.  Wolcott,  2  Conn.  36. 
Florida.  —  Doyle  v.  Wade,  23  Fla.  90,  11 
Am.  St.  Rep.  334. 

Georgia.  —  Wellborn  v.  Weaver,  17  Ga.  267, 
63  Am.  Dec.  235;  Scott  v.  Haddock,  11  Ga 
25S.    Compare  Everett  v.  Whitfield.  27  Ga.  159. 

Illinois.  —  Fritz  v.  Joiner,  54  111.  101 ;  Hi- 
bernian Banking  Assoc.  v.  Commercial  Nat. 
Bank,  157  111.  524  (absence  and  death  cannot 
be  added). 

Indiana.  —  Walker  v.    Hill,   ill   Ind.  223; 
White  v.  Clawson,  79  Ind.  188;  Sims  v.  Gay, 
109  Ind.  501. 
Kentucky.  —  Clark  v.  Trait,  1  Met.  (Ky.)  35; 
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Subsequent  Coverture  of  Infant  Female.  —  Where  an  infant  female  to  whom  a  cause 
of  action  has  accrued  marries  subsequently,  but  before  she  becomes  of  age, 
the  statute  begins  to  run  immediately  upon  her  coming  of  age.  without  regard 
to  her  disability  of  coverture;  the  latter  disability  cannot  be  tacked  to  the 
former.1 

Subsequent  Remarriage.  —  So,  where  a  woman  is  married  at  the  time  of  the 
accrual  of  her  cause  of  action,  the  statute  begins  to  run  as  soon  as  the  dis- 
ability arising  from  such  coverture  is  removed  and  will  not  be  arrested  or 
affected  by  her  subsequent  remarriage.3 

Death  of  Debtor  During  Absence.  —  The  rule  against  cumulative  disabilities  applies 
to  a  case  where  the  debtor  dies  during  his  absence  from  the  state,  so  that  the 
time  intervening  between  his  death  and  the  appointment  of  an  administrator 
cannot  be  added  to  the  time  of  his  absence.  The  statute  begins  to  run  imme- 
diately upon  the  occurrence  of  the  death.3 

e.  Coexisting  Disabilities.  —  When  there  are  coexisting  disabilities,  all 
of  which  exist  in  the  same  person  at  the  time  of  the  accrual  of  the  cause  of 
action,  the  party  is  not  obliged  to  act  until  the  last  is  removed,4  nor  will  the 


Mitchell  v.  Berry,  I  Met.  (Ky.)  602;  Kendal  v. 
Slaughter,  1  A.  K.  Marsh.  (Ky.)  375;  Dowinin 
v.  Ford,  9  Dana  (Ky.)  391;  Findley  v.  Patter- 
son, 2  B.  Mon.  (Ky.)  76;  Riggs  v.  Dooley,  7 
B.  Mon.  (Ky.)  236;  Duckett  v.  Crider.  n  B. 
Mon.  (Ky.)  188  [overruling  Crozier  v.  Gano,  I 
Bibb  (Ky.)  259];  Manion  v.  Titsworth,  18  B. 
Mon.  (Ky.)  582;  Clark  v.  Jones,  16  B.  Mon. 
(Ky.)  121;  Martin  v.  Letty,  18  B.  Mon.  (Ky.) 
573- 

Maim.  —  Butler  v.  Howe,  13  Me.  397. 

Maryland.  —  Dugan  v.  Gittings,  3  Gill  (Md.) 
138,  43  Am.  Dec.  306. 

Massachusetts.  —  Eager  v.  Com.,  4  Mass. 
182. 

Mississippi*  —  North  v.  James,  61  Miss.  761;- 
W  itts  v.  Gunn,  53  Miss.  502. 

Missouri,  — Campbell  v.  Laclede  Gas  Light 
Co.,  84  Mo.  352,  affirmed  119  U.  S.  445;  Farish 
v.  Cook,  78  Mo.  212,  47  Am.  Rep.  107;  Billon 
v.  Larimore,  37  Mo.  375. 

IVew  York.  —  Demarest  v.  Wynkoop,  3 
Johns.  Ch.  (N.  Y.)  129,  8  Am,  Dec.  467  (full 
discussion  by  Chancellor  Kent);  Bradstreet  v. 
Clarke,  12  Wend.  (N.  Y.)  602. 

Ohio.  —  Cozzens  v.  Farnan,  30  Ohio  St.  491, 
27  Am.  Rep.  470. 

Pennsylvania.  —  Lynch  v.  Cox,  23  Pa.  St. 
265;  Hoilinshead's  Appeal,  103  Pa.  St.  158; 
Amole's  Appeal,  115  Pa.  St.  356. 

South  Carolina.  —  Starke  v.  Starke,  3  Rich. 
L.  (S.  Car.)  438;  Fewell  v.  Collins,  3  Brev.  (S. 
Car.)  286. 

Tennessee.  —  M'Donald  7'.  Johns,  4  Yerg. 
(Tenn.)  258;  Guion  v.  Bradley  Academy,  4 
Yerg-.  (Tenn.)  232;  Alvis  v.  Oglesby,  87  Tenn. 
172:  Patton  v.  Dixon,  105  Tenn.  97. 

Texas.  —  McDonald  v  McGuire,  8  Tex.  361; 
(irigsby  p.'Peak,  57  Tex.  142;  Parish  v.  Alston, 
65  Tex.  194;  Jackson  v.  Houston.  84  Tex.  622 
(rale  declared  by  statute  applied  to  peculiar 
rase);  Best  v.  Nix.  6  Tex.  Civ.  App.  349; 
;.Vhite  v.  Latimer,  12  Tex.  61. 

Vermont.  —  McFarland  v.  Stone,  17  Vt.  165, 
44  Am.  Dec.  325. 

Virginia.  —  Blackwell  v.  Bragg,  78  Va.  529; 
Parsons  v.  M'Cracken,  9  Leigh  (Va  )  495. 

Compare  Jones  v.  Coffey,  109  N.  Car.  515 
(infant  marrying  before  coming  of  age);  Laf- 
ferty  v.  Young,  125  N.  Car.  296. 


A  Few  of  the  Older  Cases  Maintained  a  Doctrine 
Contrary  to  That  of  the  Text  and  allowed  the 
tacking  of  one  disability  to  another,  but  they 
have  all  been  overruled.  See  Eaton  v.  Sand- 
ford,  2  Day  (Conn.)  523  [overruled  in  Bunce  v. 
Wolcott,  2  Conn.  27];  Crozier  v.  Gano,  1  Bibb 
(Ky.)  259  [overruled  in  Duckett  v.  Crider,  11  B. 
Mon.  (Ky.)  188];  Davis  v.  Cooke,  3  Hawks  (10 
N.  Car.)  608  [compare  Killian  v.  Watt,  3  Murph. 
(7  N.  Car.)  167] ;  Wilson  v.  Kilcannon,  4  Hay  w. 
(Tenn.)  182  [0 verrtiled  in  M'Donald  v.  Johns,  4 
Yerg.  (Tenn.)  258]. 

1.  Gherson  v.  Brooks,  (Ark.  18S7)  5  S.  W. 
Rep.  329;  Sims  v.  Gay,  109  Ind.  501;  Downing 
v.  Ford,  9  Dana  (Ky.)  391;  Buttery  v.  Brown, 
(Tenn.  Ch.  1899)  52  S.  W.  Rep.  713;  McDonald 
v.  McGuire,  8  Tex.  361;  Ragsdale  v.  Barnes, 
68  Tex.  504;  Bowles  v.  Smith,  (Tex.  Civ.  App. 
1896)  34  S.  W.  Rep.  381. 

2.  Mitchell  v.  Berry,  1  Met.  (Ky.)  602; 
Miller  v.  Bumgardner,  109  N.  Car.  412. 

3.  Hibernian  Banking  Assoc.  i\  Commercial 
Nat.  Bank,  157  111.  =24. 

4.  Coexisting  Disabilities  —  United  States.  — 
Sims  v.  Everhardl,  102  U.  S.  300;  Mercer  v. 
Selden,  1  How.  (U.  S.)  37. 

Arkansas.  —  Carter  v.  Cantrell,  16  Ark.  154. 
Connecticut.  —  Bunce  v.  Wolcott,  2  Conn.  27. 
Delaware.  —  Layton  v.  State,  4  Harr.  (Del.)  8. 
Georgia.  —  Jordan  v.  Thornton,  7  Ga.  517; 
Scott  v.  Haddock,  n  Ga.  258. 

Indiana.  — Sims  v.  Bardoner,  86  Ind.  96,  44 
Am.  Rep.  263. 

Kentucky.  —  Martin  v.  Letty,  18  B.  Mon. 
(Kv.)  573- 

Maine.  —  Butler  v.  Howe,  13  Me.  397. 
Maryland.  —  Dugan  v.  Gittings,  3  Gill  (Md.) 
138,  43  Am.  Dec.  306. 
Mississippi .  —  North  v.  James,  61  Miss.  761. 
Missouri.  —  Keeton  v.  Keeton,  20  Mo.  530. 
Ohio,  —  Powell  v.  Koehler,  52  Ohio  St.  103, 
49  Am.  St.  Rep.  705. 

South  Carolina.  —  Robertson  v.  Wurdeman, 
2  Hill  L.  (S.  Car.)  324. 

Virginia.  —  Blackwell  v.  Bragg,  78  Va.  529. 
But  the  Two  Disabilities  Must  Exist  in  the  Same 
Person.  —  There  is  no  concurrence  of  disabili- 
ties within  the  meaning  of  the  rule  of  the  text 
where  a  married  woman  dies  leaving  an  in- 
fant heir.  Patton  v.  Dixon,  105  Tenn.  97. 
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removal  of  one  disability  by  statute  affect  the  other.1 

3.  Statutory  Exceptions  —  a.  IN  GENERAL  —  Many  Exceptions  by  Necessity  Now 
Statutory.  —  As  will  appear  from  a  reading  of  an  earlier  part  of  this  article, 
many,  if  not  quite  all,  of  the  exceptions  by  necessity  have  become  the  subject 
of  express  statutory  provision,  and  the  distinction  between  statutory  excep- 
tions and  exceptions  by  necessity  is  now  of  slight  importance. 

b.  Absence  of  Defendant.  — The  statutes  of  many  jurisdictions  pro- 
vide that  the  time  of  the  defendant's  absence  from  the  state  shall  not,  under 
certain  conditions,  be  counted  in  computing  the  period  prescribed  for  the 
institution  of  the  suit.  The  language  of  the  various  statutes,  however,  varies 
widely,  and  the  effect  of  any  decision  as  authority  must  largely  depend  upon 
the  provisions  of  the  particular  statute  then  under  review.2 

(1)  Distinction  Between  Absence  After  and  at  Time  of  Accrual  of  Cause  of 
Action.  —  Under  statutory  provisions  as  they  exist  in  man)'  jurisdictions  there 
is  a  distinction  between  the  character  of  absence  necessary  to  affect  the  run- 
ning of  the  statute  when  such  absence  exists  at  the  time  of  accrual  of  the 
cause  of  action,  and  that  where  the  absence  occurs  afterwards;  and  a  distinc- 
tion as  to  the  effect  of  absence  is  also  made.  These  distinctions,  however, 
arise  solely  from  the  wording  of  the  statute.3  In  the  former  instance,  any 
absence,  whether  temporary  or  permanent,  if  effective  at  all,  postpones  the 
running  of  the  statute  until  the  defendant's  return,4  while  an  absence  occur- 
ring after  the  accrual  of  the  cause  of  action  must  generally,  to  have  the  effect 
of  postponing  the  statute,  be  an  absence  coupled  with  a  change  of  residence 
or  loss  of  domicil.5  It  is  only  by  observing  this  distinction  that  the  apparent 
inconsistency  of  the  decisions  can  be  reconciled. 

(2)  Absence  at  Accrual  of  Cause  of  Action.  —  Under  the  statutes  as  they 
exist  in  most  jurisdictions  the  absence  of  the  debtor  operates  as  a  postpone- 
ment as  well  as  a  suspension  of  the  statute,  so  that  if  the  debtor  is  absent 
when  the  cause  of  action  accrues,  the  statute  is  not  set  in  motion  in  his  favor 
until  he  comes  within  reach  of  the  process  of  the  state  whose  statute  of  lim- 
itations is  to  control.6  While  the  usual  language  of  such  statutes  is  that  the 
running  of  the  statute  shall  be  postponed  until  the  "  return  "  of  the  debtor, 
the  word  "  return"  is  not  to  be  construed  literally,  and  the  absence  of  the 
debtor  may  work  a  postponement  of  the  statute  although  it  ma)'  be  made  to 
appear  that  he  was  never  in  the  state  7  or  was  a  nonresident  at  the  time  when 

"  Suppose  a  Creditor  Both  of  Non-Sane  Memory  5.  See  Tomes  v.  Barney,  35  Fed.  Rep.  112; 

and  Out  of  the  Kingdom  comes  into  the  kingdom  Thomas  v.  Brewer,  55  Iowa  227  (construing  the 

and  then  goes  out  of  the  kingdom,  his  non-sane  Nebraska  statute).   And  see  infra,  this  section, 

memory  continuing;  why,  his  privilege  as  to  Statutory  Exceptions  —  Absence  After  Accrual  of 

being  out  is  gone,  and  his  privilege  as  to  non-  Cause  of  Action. 

sane  will  begin  from  the  time  he  returns  to  his  6.  Absence  at  Time  When  Cause  of  Action  Ac- 
senses."  Per  Lord  Chancellor  Hardwicke,  in  crues —  United  States.  —  Richardson  v.  Curtis, 
Stun  v.  Mellish,  2  Atk.  610,  quoted  and  applied  3  Blatchf.  (U.  S.)  385,  construing  the  ATew  York 
in  Powell  v.  Koehler,  52  Ohio  St.  103,  49  Am.  statute. 

St.  Rep.  705.  Alabama. — Towns  v.  Bardwell,  I  Stew.  & 

1.  Statute  Removing  One  Disability  Does  Not  P.  (Ala.)  36;  Smith  v.  Bond,  8  Ala.  386;  Bohan- 
Affect  Others. — ■  Birrovv  v.  Wilson  38  La.  Ann.  nan  v.  Chapman,  13  Ala.  641. 

209,  holding  that  a  statute  emancipating  mar-  Connecticut.  —  Hatch  v.  Spofford,  24  Conn, 

ried  women  does  not  remove  their  disability  439  (although  both  plaintiff  and  defendant  were 

of  infancy.  residents  of  foreign  stale). 

2.  See  supra  this  section,  Exceptions  by  Neces-  Georgia.  —  Howell  v.  Burnett,  11  Ga.  303. 
sity  Generally.    The  provision  of  the  ATevada  Indiana.  — .Wood  v.  Bissell,  108  Ind.  229. 
statute  with  reference  to  the  effect  of  absence  Kansas.  —  Bonifant  v.  Doniphan,  3  Kan.  26. 
applies  to  all  classes  of  actions,  including  an  Maryland.  —  Hysinger  v.  Baltzell,  3  Gill  & 
action  on  a  contract  made  wilhout  the  state.  J.  (Md.)  158. 

Sutro  Tunnel  Co.  v.  Segregated  Belcher  Min.  Massachusetts.  —  Bulger  v.  Roche,  n  Pick. 

Co.,  19  Nev.  121.  (Mass.)  36,  22  Am.  Dec.  359;  Dwight  v.  Clark, 

3.  See  Ford  v.  Babcock,  2  Sandf.  (N.  Y.)  526.  7  Mass.  515. 

4.  Absence  of  Defendant. —  Hoggett  v.  Emer-  Pennsylvania.  — Millen  v.  Ridgway,  Add. 
son,  8  Kan.  265,  followed  in  Investment  Securi-  (Pa.)  278. 

ties  Co.  v.  Bergthold,  60  Kan.  813;  Rhoton  v.  7.  Defendant  Never  in  State —  California. — 

Mendenhall,  17  Oregon  199.  Stewart  v.  Spaulding,  72  Cal.  264. 
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the  cause  of  action  accrued.1  The  language  of  the  statute,  however,  must 
control,  and  a  different  rule  prevails  in  several  states  under  the  peculiar  pro- 
visions and  wording  of  the  enactments.2 

(3)  Absence  After  Accrual  of  Cause  of  Action.  —  In  some  of  the  earlier  stat- 
utes, the  provisions  of  which  were  not  specific,  the  rule  that  the  statute,  when 
once  set  in  motion,  is  not  interrupted  by  any  disability  or  condition  subse- 
quently arising 3  was  held  to  preclude  any  exception  in  cases  where  the 


Illinois. — Ambler  v.  Whipple,  111.  311, 
32  Am.  St.  Rep.  202,  reversing  37  111.  App.  22; 
Story  v.  Thompson,  36  111.  App.  370. 

Indiana.  —  Wood  v.  Bissell,  108  Ind.  229. 

Massachusetts.  —  Dwight  v.  Clark,  7  Mass. 
515;  Hall  v.  Little,  14  Mass.  203;  Wilson  v. 
Appleton,  17  Mass.  180,  See  also  Milton  v. 
Babson,  6  Allen  (Mass.)  322. 

Minnesota. — Jordan  v.  Secombe,  33  Minn. 
220. 

Mississippi.  —  Estis  v.  Rawlins,  5  Hoiv. 
(Miss.)  258;  Robinson  v.  Moore,  76  Miss.  89. 

Nebraska.  —  Hartley  v.  Crawford,  12  Neb. 
471. 

New  York.  —  Ruggles  v.  Keeler,  3  Johns. 
(N.  Y.)  263,  3  Am.  Dec.  482. 

North  Carolina.  —  Armfield  v.  Moore,  97  N. 
Car.  34. 

South  Carolina.  —  Burrows  v.  French,  34  S. 
Car.  165,  27  Am.  St.  Rep.  811. 

Tennessee.  —  Kenipe  v.  Bader,  86  Tenn,  189, 
overruling  Barbour  v.  Erwin,  14  Lea  (Tenn.) 
721;  Ridge  v.  Cowley,  6  Lea  (Tenn.)  166;  Car- 
lin  v.  Wallace,  13  Lea  (Tenn.)  571. 

Washington. — -  Weber  v.  Yancy,  7  Wash.  84. 

1.  Nonresidence  at  Accrual  of  Cauae  of  Action 
—  Alabama.  —  Holley  v.  Coffee,  (Ala.  1899)  20 
So.  Rep.  239;  Steen  v.  Swadley,  (Ala.  1900)  28 
So.  Rep.  621;  Towns  'v.  Bard  well,  1  Stew.  & 
P.  (Ala.)  36;  Smith  v.  Bond,  8  Ala.  386;  State 
Bank  v.  Seawell,  18  Ala.  616;  Wright  v. 
Strauss,  73  Ala.  227;  Stevenson  v.  Anderson, 
87  Ala.  228. 

Indiana.  —  Wood  v.  Bissell,  108  Ind.  229. 

Iowa.  —  Ross  v.  Rees,  55  Iowa  296;  Wet- 
more  v.  Marsh,  8r  Iowa  677. 

Maryland.  —  Mason  v.  Union  Mills  Paper 
Mfg.  Co.,  81  Md.  446,  48  Am.  St.  Rep.  524. 

Massachusetts. — Lawrences.  Bassett,  5  Allen 
(Mass.)  141;  Broadway  Nat.  Bank  v.  Baker, 
176  Mass.  294. 

Minnesota.  —  Way  v.  Colyer,  54  Minn.  14. 

Nebraska.  —  Minneapolis  Harvester  Works 
v.  Smith,  36  Neb.  616;  Harrison  v.  Union  Nat. 
Bank,  12  Neb.  499. 

Washington. — Lake  v.  Steinbach,  5  Wash. 
659;  Freundt  v.  Hahn,  (Wash.  1901)  63  Pac. 
Rep.  1107. 

Wisconsin.  —  National  Bank  v.  Davis,  loo 
Wis.  240;  Adkins  v.  Loucks,  107  Wis.  587. 

Compare  Stern  v.  Bates,  9  N.  Mex.  286. 

The  Phrase  "Out  of  the  State"  is  used  in  the 
Oregon  statute,  but  the  exception  applies  only 
where  the  defendant  was  out  of  the  state  where 
the  cause  of  action  against  the  particular  de- 
fendant arose  not  where  the  original  transac- 
tion took  place.  See  Rhoton  v.  Mendenhall, 
17  Oregon  199. 

2.  The  Provision  of  the  Original  Georgia  Statute 
for  a  suspension  of  the  statute  "  when  the  de- 
fendant shall  remove  out  of  the  jurisdictional 
limits  of  this  state  "  was  held  not  to  embrace 


the  case  of  a  debtor  who  had  never  been  in  the 
state.    Pare  v.  Malone,  32  Ga.  253. 

Under  the  Missouri  Statute,  the  exception  with 
reference  to  the  defendant's  absence  has  no 
application,  where  the  defendant  was  a  non- 
resident of  the  state  when  the  cause  of  action 
accrued.  See  Orr  v.  Wilmarth,  95  Mo.  212; 
Zoll  v.  Carnahan,  83  Mo.  42;  Mastin  v.  Tilles- 
ton,  33  Mo.  App.  622;  Sauter  v.  Leveridge, 
103  Mo.  615;  Mathews  v.  Appleberry,  57  Mo. 
App.  615.  The  point  was  decided  differently 
in  Whittelsey  v.  Robert,  51  Mo.  120.  See  also 
Thomas  v.  Black,  22  Mo.  331;  Scroggs  v. 
Daugherty,  53  Mo.  497;  Fike  v.  Clark,  55  Mo. 
105. 

The  Kentucky  Statute  (now  Stat.  Ky.  1894, 
2531,  2532)  applies  only  to  residents  of  the 
state  who  are  absent  therefrom.  "  The  two 
sections  in  terms  refer  and  apply  to  defend- 
ants who  are  residents  of  this  state  at  the  time 
the  cause  of  action  accrues,  and  not  to  those 
who  are  nonresidents.  *  *  *  They  do  not 
operate  to  prevent  the  running  of  the  statute 
where  the  action  exists  in  favor  of  a  resident 
against  a  nonresident."  Carter  v.  Carter, 
(Ky.  1891)  16  S.  W.  Rep.  589  [citing  Selden  v. 
Preston,  11  Bush  (Ky.)  191];  Clarke  v.  Seay, 
(Kv.  1899)  51  S.  W.  Rep.  589. 

As  Maintaining  a  Similar  View  under  similar 
statutes,  see  McCormick  v.  Blanchard,  7  Ore- 
gon 232;  Crane  v.  Jones,  24  Oregon  419;  Van 
Santvoord  7;.  Roethler,  35  Oregon  250;  Snoddy 
v.  Cage,  5  Tex.  106  {disapproved  in  Steen  v. 
Swadley,  (Ala.  1900)  28  So.  Rep.  622];  Mont- 
gomery v.  Brown  9  Tex.  Civ.  App.  127;  Lynch 
v.  Ortleib,  87  Tex.  590;  Wilson  v.  Daggett,  88 
Tex.  375,  53  Am.  St.  Rep.  766;  Cotton  v.  Rand, 
(Tex.  Civ.  App.  1895)  29  S.  W.  Rep.  682;  Huff 
v.  Crawford,  88  Tex.  368,  53  Am.  St.  Rep.  763; 
Greer  v.  GUI,  13  Tex.  Civ.  App.  380;  Fisher  v. 
Hartley,  (W.  Va.  1900)  37  S.  E.  Rep.  578. 

The  Statutes  of  Virginia  and  West  Virginia  do 
not  apply  to  a  case  where  the  defendant  re- 
moved from  the  state  before  the  cause  of 
action  accrued  and  before  the  occurrence  of 
the  transaction  out  of  which  it  arose.  Walsh 
v.  Schilling,  33  W.  Va.  108;  Embrey  v.  Jemi- 
son,  131  U.  S.  336  (construing  Virginia  stat- 
ute). See  also  Hefflebower  v.  Detrick.  27  W. 
Va.  16;  Lovett  v.  Perry,  98  Va.  604;  Cheatham 
v.  Aistrop,  97  Va.  457. 

In  Fishers.  Hartley,  (W.  Va.  1900)  37  S.  W. 
Rep.  578,  it  was  held  that  the  removal  of  a  de- 
fendant from  the  state  before  the  rendition  of 
the  judgment  against  him  would  not  affect  the 
running  of  the  statute  upon  the  judgment, 
although  the  removal  occurred  after  the 
accrual  of  the  cause  of  action  upon  which  the 
judgment  was  founded. 

3.  See  supra,  this  section,  General  Principles 
as  to  Exceptions  —  When  Statute  Has  Begun  to 
Run. 
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debtor's  absence  occurred  after  the  accrual  of  the  cause  of  action.1  But  the 
present  statutes  are  generally  worded  so  as  to  prevent  such  an  application  of 
the  rule  mentioned,  and  the  absence  of  the  debtor,  if  of  the  requisite  char- 
acter,8 suspends  the  running  of  the  statute  so  long  as  it  continues.3  - 

(4)  Character  of  Absence  Necessary  —  (a)  In  General  —  Residing  Out  of  State.  —  In 
a  number  of  jurisdictions  the  provision  with  reference  to  absence  of  the  defend- 
ant occurring  after  accrual  of  the  cause  of  action  affects  the  running  of  the 
statute  only  when  the  defendant  shall  depart  from  and  reside  out  of  the  state.4 

Repeated  and  Protracted  Absences.  —  Under  such  a  provision,  repeated  and  pro- 
tracted absences,  no  matter  how  long  continued,  will  not  interrupt  the  run- 
ning of  the  statute  in  the  defendant's  favor  so  long  as  his  actual  residence 
remains  in  the  state.5 


1.  See  Wynn  v.  Lee,  5  Ga.  217.  Compare 
Johnston  v.  White,  T.  U.  P.  Charlt.  (Ga.)  140. 

2.  See  infra,  this  subsection,  Character  of 
Absence  Necessary. 

3.  See  O'Neal  v.  Clymer,  (Tex.  Civ.  App. 
1900)  61  S.  W.  Rep.  546;  Ayres  v.  Henderson, 
g  Tex.  539;  Wilson  v.  Daggett,  88  Tex.  375,  53 
Am.  St.  Rep.  766. 

However  Long  Continued,  the  Absence  Saves  the 
Bar  as  to  causes  of  action  accruing  within  the 
state.  Payne  v.  Bowdrie,  no  Ga.  549;  Berry 
v.  Krone,  46  111.  App.  82. 

The  Illinois  Statute  providing  that  an  action 
barred  in  a  foreign  state  is  barred  in  Illinois 
applies  merely  to  actions  arising  in  such  foreign 
state.  If  the  cause  of  action  arose  in  Illinois 
and  the  debtor  thereafter  was  absent  in  an- 
other state  for  twenty  years,  more  than  a  suffi- 
cient time  to  bar  the  action  in  such  other 
state,  there  is  no  bar  to  the  suit  in  Illinois. 
Berry  v.  Krone,  46  111.  App.  82. 

4.  The  Former  New  York  Statute,  involved  in 
many  of  the  New  York  cases  hereinafter  cited, 
provided  for  an  interruption  of  the  statute  of 
limitations  if  the  defendant  should  "  depart 
from  and  reside  out  of  "  the  state.  Code  Pro. 
N.  Y.,  §  ioo. 

The  Massachusetts  Statute  contained  a  nearly 
si  nilar  provision.  Langdon  v.  Doud,  6  Allen 
(Mass.)  425,  83  Am.  Dec.  641. 

The  North  Carolina  Code  contains  a  similar 
provision,  but  adds  "  or  [shall]  remain  con- 
tinuously absent"  from  the  state.  Code  N. 
Car.  (1883),  §  162;  Armfield  v.  Moore,  97  N. 
Car.  34. 

5.  Actual  Residence  Out  of  State  Required  — 

United  States.  —  Tomes  v.  Barney,  35  Fed. 
Rep.  112  (New  York  statute).  See  also  Bar- 
ney v.  Oelrichs,  138  U.  S.  529. 

Illinois.  —  See  Pells  v.  Snell,  130  111.  379, 
revising  31  111.  App.  158. 

Indiana.  —  Niblack  v.  Goodman,  67  Ind.  174. 

Iowa. — See  Drake  v.  Stuart,  87'Iowa34i; 
Penley  v.  Walerhouse,  1  Iowa  498. 

Kansas.  —  Lane  v.  National  Bank,  6  Kan.  74. 

Kentucky.  —  See  Nunez  v.  Taylor,  91  Ky. 
461. 

Maine.  —  Bur.knam  v.  Thompson,  38  Me. 
171,  61  Am.  Dec.  237;  Drew  v.  Drew,  37  Me. 
389. 

Massachusetts.  —  Slocum  v.  Riley,  145  Mass. 
370;  Langdon  v.  Doud,  6  Allen  (Mass.)  423,  83 
Am.  Dec.  641. 

Michigan.  —  People  v.  McCausey,  65  Mich. 
72;  Campbell  v.  White,  22  Mich.  178.  Compare 
Conrad  v.  Nail,  24  Mich.  275. 


Minnesota.  —  Kerwin  v.  Sabin,  50  Minn.  320, 
36  Am.  St.  Rep.  645. 

Missouri.  —  Garth  v.  Robards,  20  Mo.  523, 
64  Am.  Dec.  203. 

Nebraska.  —  Marx  v.  Kilpatrick,  25  Neb.  107. 
See  also  Forbes  v.  Thomas,  22  Neb.  541. 

New  Hampshire.  —  Gilman  v.  Cutts,  23  N. 
H.  377  27  N.  H.  348.  Compare  Brown  v.  Rol 
lins,  44  N.  H.  446. 

New  York.  —  Wheeler  v.  Webster,  1  E.  D. 
Smith  (N.  Y.)  1;  Harden  v.  Palmer,  2  E.  D. 
Smith  (N.  Y.)  172. 

Vermont.  —  Hackett  v.  Kendall,  23  Vt.  275; 
Hall  v.  Nasmith,  28  Vt.  791;  Rutland  Marble 
Co.  v.  Bliss,  57  Vt.  23. 

Virginia.  —  Lindsay  v.  Murphy,  76  Va.  428; 
Brown  v.  Butler,  87  Va.  621;  Lovett  v.  Perry, 
98  Va.  604;  Ficklin  v.  Carrington,  31  Gratt. 
(Va.)  219. 

Wisconsin.  —  Arpin  v,  Burch,  68  Wis.  619; 
Farr  v.  Durant,  90  Wis.  341. 

See  also  Sage  v.  Hawley,  16  Conn.  106,  41 
Am.  Dec.  128. 

Defendant  Absent  When  Cause  of  Action  Accrued. 
Returning  and  Again  Departing.  —  In  Randal!  v. 
Wilkins,  4  Den.  (N.  Y.)  577,  the  defendant  was 
a  nonresident  of  the  state  where  the  cause  of 
action  accrued,  but  afterwards  came  into  the 
state  in  an  open  and  public  manner,  so  that 
the  plaintiff,  by  the  exercise  of  reasonable  dili- 
gence, might  have  begun  his  suit.  He  soon 
afterwards  left  the  state,  going  back  to  his 
foreign  residence,  where  he  remained  until 
after  the  expiration  of  the  statutory  period  for 
suit.  It  was  held  that  the  statute  ran  in  his 
favor  after  his  coming-  into  the  state,  and  that 
the  plaintiff's  cause  of  action  was  barred. 
Citing  Fowler  v.  Hunt,  10  Johns.  (N.  Y.)  464; 
White  v.  Bailev,  3  Mass.  271,  and  Little  v. 
Blunt,  16  Pick.  (Mass.)  359. 

The  case  of  Randall  v.  Wilkins,  4  Den.  (N. 
Y.)  577,  has  been  declared  to  stand  "  not  only 
wholly  unsupported  in  this  view  of  the  statute, 
but  directly  opposed  to  the  other  cases  in  u  hich 
the  question  has  arisen."  Cole  v.  Jessup,  10 
N.  Y.  106,  citing  Didier  v.  Davison,  2  Barb. 
Ch.  (N.  Y.)  477.  But  the  rule  of  the  case  first 
mentioned  was  adopted  by  the  United  States 
Circuit  Court  in  Dorr  v.  Swartwout,  5  N.  Y. 
Leg.  Obs.  172,  on  the  ground  that  the  statute 
had  made  no  provision  for  a  second  departure 
by  the  defendant.  See  this  last  case  consid- 
ered and  its  holding  rejected  in  Burroughs  v. 
Bloomer,  5  Den.  (N.  Y.)  536.  See  also  Savage 
v.  U.  S.,  23  Ct.  CI.  255. 
A  Mere  intention  to  Change  Residence,  though 
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Daily  Presence  During  Business  Hours.  —  On  the  other  hand,  a  daily  and  constant 
presence  in  the  state  during  business  hours  will  not  cause  the  statute  to  run 
in  the  defendant's  favor  if  his  residence  be  out  of  the  state.1 

Acquisition  of  Residence  Beyond  State  Unnecessary.  —  But  a  strict  application  of  these 
rules  has  given  rise  to  so  much  injustice  that  they  have  been  modified  by  the 
courts  to  the  extent  that  the  plaintiff  is  not  required  to  show  that  the  defend- 
ant acquired  a  new  residence  in  another  state;  it  is  sufficient  to  show  that  he 
had  lost  his  residence  in  the  state  when  the  action  is  brought.2 

Continuous  Absence.  —  And  in  several  of  the  states  the  exception  has  been 
modified  by  requiring  a  continuous  absence  for  a  specified  period.3 

Absence  in  the  Service  of  the  Government  is  no  exception  to  the  general  rule,  apd 
is  as  effective  to  postpone  or  suspend  the  running  of  the  statute  as  absence 
for  any  other  purpose.4 

Absence  and  Nonresidence  Not  Synonymous  Terms.  —  Where  the  statute  provides 
merely  for  an  absence,  the  plaintiff,  in  order  to  show  an  interruption  or  post- 
ponement of  the  statute,  must  prove  an  actual  absence  and  not  a  mere  non- 
residence,  though  it  seems  that  mere  proof  of  nonresidence  is  sufficient  to  raise 
a  presumption  of  absence  which  the  defendant  must  rebut  by  proof.5 

Mere  Absence  Without  Nonresidence  is,  under  some  statutes,  sufficient  to  suspend 
the  statute  of  limitations.6 

(b)  Absence  from  What  state.  —  In  every  statute,  unless  the  contrary  clearly 
appears,  absence  from  the  state  means  from  the  state  enacting  the  statute.7 
A  statute  of  the  state  where  the  defendant  has  constantly  resided,  providing 
for  a  suspension  of  the  statute  during  a  defendant's  absence  from  the  state, 


partially  carried  out,  is  not  sufficient.  Pen- 
field  v.  Chesapeake,  etc.,  R.  Co.,  29  Fed.  Rep. 
494,  affirmed  134  U.  S.  351.  See  also  Q.iarles 
v.  Bickford,  64  N.  H.  425. 

1,  Defendant  Daily  in  State  but  Residing  Else- 
where —  Statute  Does  Not  Rut.  —  See  Bell  v. 
Lamprey,  57  N.  H.  168;  Burroughs  v.  Bloomer, 
5  Den.  (N.  Y.)  536;  Satterth waite  v.  Aber- 
crombie,  24  Fed.  Rep.  543.  See  also  Edgerton 
v.  Wachter,  9  Neb,  500.  Compare  Connecticut 
Trust,  etc.,  Co.  v.  Wead,  (Supm.  Ct.  Tr.  T.) 
33  Misc.  (N.  Y.)  374,  decided  under  Code  Civ. 
Pro.  N.  Y.,  §  401,  as  amended  in  1888. 

The  New  York  statute  under  which  the  two 
cases  of  Bassett  v.  Basseti,  55  Barb.  (N.  Y.) 
505,  and  Bennett  v.  Cook,  43  N.  Y.  537,  3  Am. 
Rep.  727,  were  decided  was  Code  Pro.  N.  Y., 
j$  100.  If  the  nonresidence  and  continuous 
absence  must  be  concurrent,  as  seems  to  be 
required  under  the  later  statute,  such  cases  as 
the  two  above  mentioned  must  hereafter  be 
differently  decided,  though  it  seems  that  mere 
transient,  trivial  returns  to  the  slate  would 
not  break  the  continuity  of  the  absence.  See 
infra,  this  subsection,  Clandestine  Return;  and 
see  Lockport  First  Nat.  Bank  v.  Bissell,  (Cir. 
Ct.)  7  N.  Y.  Supp.  53- 

What  Constitutes  Residence  Out  of  State.  —  See 
Pells  v.  Snell,  130  111.  379,  reversing  31  111. 
App.  158;  Parks  v.  Cadwallader,  53  111.  App. 
236;  Brady  v.  Potts,  (N.  J.  1887)  11  Atl.  Rep. 
345- 

"'Departing  Without  the  State,'  within  the 
meaning  of  the  [  Virginia]  statute,  is  a  removal 
from  the  state  with  the  intention  of  changing 
one's  residence.  It  is  different  from  abscond- 
ing or  concealing  one's  self."  Brown  v. 
Builer,  87  Va.  621.  See  also  Pilson  v.  Bush- 
ong,  29  Gratt.  (Va.)  229. 

2.  See  Pells  v.  Snell,  130  111.  379,  reversing 
31  111.  App.  158;  State  v.  Furlong,  60  Miss. 
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839.  See  also  Hennequin  v.  Barney,  24  Fed. 
Rep.  580,  construing  the  New  York  statute; 
Harden  v.  Palmer,  2  E.  D.  Smith  (N.  Y.)  175. 

3.  Such  a  provision  exists  in  the  North  Caro- 
lina statute.  Albemarle  Steam  Nav.  Co.  v. 
Williams,  111  N.  Car.  35. 

The  provision  of  the  present  New  York 
statute  is,  "and  remains  continuously  absent," 
etc.  See  Code  Civ.  Pro.  N.  Y.,  §  401;  Hart  v. 
Kip,  148  N.  Y.  306. 

4.  Absence  in  Government  Service.  —  Gregg 
v.  Matlock,  31  Ind.  373  (soldier);  Niblack  v. 
Goodman,  67  Ind.  198;  Hedges  v.  Jones,  63 
Iowa  573;  Lane  v.  National  Bank,  6  Kan.  74 
(U.  S.  senator). 

The  Indiana  statute  provides  specifically  that 
absence  "  on  public  business  "  shall  stop  the 
running  of  the  statute.  See  Royse  v.  Turn- 
baugh,  117  Ind.  539;  Horner's  Stat.  Ind.  (1896), 
§  297- 

5.  Absence  and  Not  Mere  Nonresidence  Must  Be 
Shown.  —  Stevenson  v.  Anderson,  87  Ala.  228, 
citing  Huss  v.  Central  R.,  etc.,  Co.,  66  Ala, 
476. 

6.  Bauserman  v.  Blunt,  147  U.  S.  647,  fol- 
lowing Chicago,  etc.,  R.  Co.  v.  Cook,  43  Kan. 
83;  Bauserman  v.  Charlott,  46  Kan.  480. 

7.  Absence  from  State  Enacting  Statute  Intended. 
—  Haviland  v.  Hargis,  9  Fla.  15;  Belden  v. 
Blackman,  118  Mich.  448;  Harrison  v.  Union 
Nat.  Bank,  12  Neb.  499;  Hartley  v.  Crawford, 
12  Neb.  471;  Van  Santvoord  v.  Roetliler,  35 
Oregon  250,  citing  McCormick  v.  Blanchard,  7 
Oregon  233;  Crane  v.  Jones,  24  Oregon  419; 
Sisson  v.  Niles,  64  Vt.  449.  See,  however. 
Hunt  v.  Belknap,  (Miss.  1900)  28  So.  Rep.  751, 
where  the  court  seems  to  have  taken  the  view 
lhal  there  must  be  an  absence  from  the  state 
in  which  the  cause  of  action  accrues.  See 
further  Broadway  Nat.  Bank  v.  Baker,  176 
Mass.  294;  Wright  v.  Nordauni,  77  Miss.  537. 
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cannot  be  invoked  in  a  court  of  that  state  as  suspending  the  statute  on  the 
ground  that  the  plaintiff  was  a  resident  elsewhere;  absence  from  the  state  can- 
not mean  absence  from  the  state  of  the  plaintiff's  residence.1 

Where  the  Plaintiff  is  a  Nonresident  of  a  particular  state  he  cannot  take  advantage 
of  the  statute  of  such  state  which  suspends  the  running  of  the  statute  of  lim- 
itations during  the  absence  therefrom  of  the  defendant,  a  resident  of  such 
state,2  nor  can  he  avail  himself  of  a  saving  clause  in  favor  of  "  persons  absent 
from  the  state,"  such  a  clause  being  intended  to  embrace  only  resident  citi- 
zens temporarily  absent.3 

(c)  Absence  of  Whom.  —  The  Absence  of  Proper  but  Not  Necessary  Parties  to  a  suit  will 
have  no  effect  upon  the  operation  of  the  statute.4 

Absence  or  Return  of  One  Joint  Debtor.  —  Where  two  or  more  debtors  are  jointly 
and  severally  liable,  the  absence  or  return  of  one  or  more  of  them  will  not 
affect  the  running  or  suspension  of  the  statute  as  to  the  others.5 

Absence  of  the  Principal  Does  Not  Suspend  the  Statute  as  to  Sureties  except  in  cases 
where  such  absence  renders  a  judgment  against  the  sureties  impossible.6  As 
to  an  action  by  a  surety,  the  absence  of  his  cosurety  suspends  the  running  of 
the  statute  upon  his  right  to  contribution,  but  not  as  to  his  rights  against  a 
principal  who  is  not  absent.7 

(d)  Accumulating  Absences  or  Returns.  —  Where  the  defendant  is  absent  from  the 
state,  within  the  meaning  of  the  statute,  for  several  successive  periods,  it 
seems  that  the  aggregate  of  these  periods  is  to  be  added  to  the  period  allowed 
for  bringing  suit.8  And  it  seems  that  the  defendant  can  successfully  plead  the 
statute  if  he  can  show,  by  adding  successive  returns  into  the  state,  that  he  has 
been  within  the  state,  subject  to  process,  for  a  period  equal  to  that  fixed  for 
the  bringing  of  suit.9 


1.  Lewis  v.  Hvams,  (Nev.  1900)  63  Pac.  Rep. 
126;  Sisson  v.  Niles,  64  Vt.  449. 

2.  Nonresident  Plaintiffs. —  Royse  v.  Turn- 
baugh,  117  Ind.  539,  overruling-  Smith  v.  Wiley, 
21  Ind.  224;  Belden  v.  Blackman,  118  Mich.  448 
(both  parties  nonresidents). 

3.  Wheeler  v.  Wheeler,  134  111.  522. 

4.  Persons  Not  Necessary  Parties.  —  See  Watt 
v.  Wright,  66  Cal.  202;  Von  Camp  v.  Chicago, 
140  111.  361;  Miller  v.  Anders,  21  Tex.  Civ. 
App.  72. 

Appointment  by  Federal  Court  of  Receiver  for 
Corporation.  —  The  fact  thai,  afler  a  cause  of 
action  has  accrued  against  a  corporation,  such 
corporation  goes  into  the  hands  of  a  receiver 
appointed  by  a  federal  court  at  the  instance  of 
nonresident  creditors,  does  not  render  the  com- 
pany thereafter  "  absent  from  the  state  "  so  as 
to  affect  the  running  of  the  statute  as  to  ac- 
tions against  it,  even  though  suit  could  not  be 
maintained  against  it  in  the  state  courts  with- 
out leave  of  the  federal  court.  Fowler  v.  Des 
Moines,  etc.,  R.  Co.,  91  Iowa  533. 

5.  Joint  Debtors.  —  Fannin  v.  Anderson.  7  Q. 
B.  8ti,  53  E.  C.  L.  811;  Towns  v.  Mead,  16C.  B. 
123,  81  E.  C.  L.  123,  1  Jur.  N.  S.  355,  3  C.  L. 
R.  381,  29  Eng.  L.  &  Eq.  271;  Mozingo  -'.  Ross, 
150  Ind.  688;  Denny  v.  Smith,  18  N.  Y.  567 
[overruling  Brown  v.  Delafield,  1  Den.  (N.  Y.) 
447"|;  Cutler  v.  Wright,  22  N.  Y.  477;  Didier 
v.  Davison,  2  Barb.  Ch.  (N.  Y.)  487;  Brewster 
v.  Bates,  81  Hun  (N.  Y.)  294;  Lovett  v.  Perry, 
98  Va.  604  (absence  of  one  partner).  Compare 
Revbold  v.  Parker,  7  Houst.  (Del.)  526,  revers- 
ing 6  Houst.  (Del.)  544,  holding  that  the  ab- 
sence of  one  of  several  joint  debtors  suspends 
the  statute  as  to  all. 

Mortgagor,  —  In  Watt  v.  Wright,  66  Cal.  202, 
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it  was  held  that  the  absence  of  the  mortgagor 
tolled  the  statute  only  as  to  him,  and  not  as  to 
subsequent  lienholders  who  were  also  defend- 
ants; nor  would  a  waiver  by  him  affect  such 
other  lienholders.  See  also  Wood  v.  Goodfel- 
low,  43  Cal.  185. 

6.  Suretyship.  —  Mozingo  Ross,  150  Ind. 
688;  Davis  v.  Clark,  58  Kan.  454;  Albemarle 
Steam  Nav.  Co.  v.  Williams,  111  N.  Car.  35. 
See  also  Steele  v.  Souder,  20  Kan.  39. 

7.  Surety's  Suit  for  Contribution.  —  Stone  v. 
Haminell,  S3  Cal.  547,  17  Am.  St.  Rep.  272. 

8.  Accumulated  Absences.  —  Hennequin  v. 
Barney,  24  Fed.  Rep.  580  (decided  under  the 
Arew  York  statute);  Crocker  v.  Clements,  23 
Ala.  296;  Conlon  v.  Lanphear,  37  Kan.  431; 
Palmer  v.  Morse,  (Me.  1887)  n  Atl.  Rep.  6or; 
Cole  v.  Jessup,  10  N.  Y.  96,  {overruling  Dorr  v. 
Swartwout,  5  N.  Y.  Leg.  Obs.  172];  Cutler  v. 
Wright,  22  N.  Y.  477:  Burroughs  v.  Blocmer, 
5  Den.  (N.  Y.)  532;  Martin  v.  Piatt,  51  Hun 
(N.  Y.)  429;  Kempe  v.  Bader,  86  Tenn.  192. 

The  rule  of  the  text  is  not,  of  course,  true 
under  statutes  which  provide  for  a  suspension 
of  the  limitation  only  in  case  the  defendant 
"shall  depar,  from  and  reside  out  of"  the 
state,  unless  the  absence  sought  to  be  accumu- 
lated amounted  to  an  actual  residence  out  of 
the  state  for  such  period.  Tomes  v.  Barney, 
35  Fed.  Rep.  112. 

9.  Accumulated  Returns.  —  Crocker  v.  Cle- 
ments, 23  Ala.  296;  Campbell  v.  White,  22 
Mich.  178;  Bell  v.  Lamprey,  57  N.  H.  168; 
Costello  v.  Downer,  19  N.  Y.  App.  Div.  434; 
Montgomery  v.  Brown,  9  Tex.  Civ.  App.  127. 
Compare  Bennett  v.  Cook,  43  N.  Y.  537.  3  Am. 
Rep.  727;  Bassett  v.  Bassett,  55  Barb.  (N.  Y.) 
505;  Burroughs  v.  Bloomer,  5  Den,  (N.  Y.)  532. 
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(e)  Presumption  as  to  Absence.  —  The  fact  of  an  absence  from  the  state  must  be 
distinctly  averred  and  proved, *  but  when  once  established  may  be  presumed 
to  continue  until  the  contrary  is  shown.2 

(f)  Absence  Pending  Suit.  —  Absence  during  the  pendency  of  a  suit  and  after  the 
defendant  has  been  served  with  process  does  not  suspend  the  running  of  the 
statute  as  to  a  subsequent  suit  for  the  same  cause  of  action  and  by  the  same 
party,  brought  after  a  dismissal  of  the  former  suit.3 

(5)  Absence  of Both  Debtor  and  Creditor.  —  Where  both  debtor  and  creditor 
remove  from  and  reside  out  of  the  state  after  the  accrual  of  the  cause  of  action, 
the  effect  of  the  debtor's  absence  is  not  changed,  and  in  an  action  subsequently 
brought  in  the  state  the  time  of  his  absence  cannot  be  counted  as  a  part  of  the 
period  of  limitation,  even  though  both  parties  may  have  taken  up  a  residence 
in  the  same  foreign  state.4 

(6)  Effect  of  Defendant's  Return  —  (a)  Meaning  of  "  Return."  —  The  word 
"  return,"  as  used  in  statutes  postponing  the  operation  of  the  statute  of  lim- 
itations until  the  defendant's  return  to  the  state,  is  equivalent  to  "  come  into," 
and  does  not  imply  that  the  defendant  must  at  one  time  have  been  in  the  state 
in  order  for  the  exception  to  be  applicable.5 

(b)  Clandestine  Return.  —  A  clandestine  return  is  not,  it  seems,  a  "return"  to 
the  state  within  the  meaning  of  the  statute,  and  does  not  start  the  limitation 
running  in  favor  of  the  defendant.6  But  a  plaintiff  who  claims  that  he  was 
ignorant  of  such  return  is  not  excused  when  he  might  have  become  aware  of 
it  by  exercising  reasonable  diligence.7 

(c)  Temporary  Return.  —  A  mere  temporary  return  into  the  state  by  the  defend- 
ant, continuing  for  a  brief  period,  or  several  such  returns,  will  not  start  the 
statute  in  his  favor,  even  though  by  the  exercise  of  diligence  the  plaintiff 
might  have  been  able  to  secure  service  of  process  on  him  during  such  period.8 

(d)  Total  Failure  of  Defendant  to  Return.  —  Where  the  defendant  never  returns  to 
the  state  where  the  transaction  giving  rise  to  the  cause  of  action  occurred,  the 
statute  is  never  set  in  motion  in  his  favor  in  that  state.  Upon  his  being  sued 
in  another  state,  he  cannot  set  up  the  statutes  of  the  first  state  as  a  bar.9 


1.  An  averment  that  the  defendant  "  went 
East"  and  there  resided  nine  or  ten  years  is 
not  a  sufficient  averment  of  absence,  although 
the  suit  is  pending  in  a  Western  state.  It 
must  appear  that  he  left  the  state.  Tremaine 
v.  Weatherby,  58  Iowa  615. 

2.  An  agreed  statement  of  facts  showed 
merely  that  the  defendant  lived  in  New  York 
when  the  action  was  brought  in  Maine.  It 
was  held  that  this  was  sufficient,  since  it  must 
be  assumed,  in  the  absence  of  proof  to  the 
conirary,  that  his  nonresidence  continued  and 
prevented  the  operation  of  the  statute  of  lim- 
itations. Alden  v.  Goddard,  73  Me.  345.  See 
also  the  liile  Presumptions. 

Fact  of  Nonresidence  Not  Presumed.  —  Ross  v. 
Duval,  13  Pet.  (U.  S.)  61;  Van  Patten  v. 
Bedow,  75  Iowa  589. 

3.  Absence  Pending  Suit.  —  Gray  v.  Jones,  80 
Mich.  504..  See  also  Fink  v.  Zepp,  76  Md.  182. 
Bui  see  Morgan  v.  Morgan,  45  S.  Car. 
323- 

4.  Blackburn  v.  Blackburn,  (Mich.  1900)  82 
N.  W.  Rep.  835.  See  also  Kempe  v.  Bader, 
86  Tenn. 189. 

5.  See  supra,  this  section,  Absence  at  Accrual 
o  f  Cause  of  Action;  and  see  infra,  this  section, 
Plaintiff  Beyond  Seas. 

6.  Clandestine  Return.  —  White  v.  Bailey,  3 
Masj.  272;  Fowler  v.  Hunt,  10  Johns.  (N.  Y.) 
465.  See  also  Cole  v.  Jessup,  10  N.  Y.  105; 
Little  v.  Blunt,  16  Pick.  (Mass  )  359;  Parker 


v.  Kelly,  61  Wis.  552;  Whitcomb  v.  Keator, 
59  Wis.  609. 

The  mere  fact  that  a  debtor,  upon  his  return, 
did  not  put  his  name  in  the  city  directory  is  no 
proof  that  he  concealed  his  return.  Campbell 
v.  Post,  (Supm.  Ct.  App.  T.)2oMisc.  (N.  Y.5339. 

Under  the  Delaware  statute,  it  is  held  that 
in  order  to  set  the  statute  in  motion  the  return 
must  be  open  and  notorious,  without  any  at- 
tempt to  conceal  the  fact  from  the  creditor, 
and  for  a  reasonable  length  of  time.  Morrow 
v.  Turner,  2  Marv.  (Del.)  332. 

7.  Davis  v.  Field,  56  Vt.  426. 

8.  Temporary  Return.  —  Stewart  v.  Spaulding, 
72  Cal.  264;  Story  v.  Thompson,  36  111.  App. 
370;  Converse  v.  Johnson,  146  Mass.  20; 
Weille  v.  Levy,  74  Miss.  34,  60  Am.  St.  Rep. 
500;  Armfield  v.  Moore,  97  N.  Car.  34;  Lee  v. 
McCoy,  118  N.  Car,  518;  Stanley  v.  Stanloy,  47 
Ohio  St.  225,  21  Am  St.  Rep.  806;  Wilson  v. 
Daggett,  88  Tex.  375,  53  Am.  St.  Rep.  766; 
Whitcomb  v.  Keator,  59  Wis.  609.  See  also 
Lockport  First  Nat.  Bank  v.  Bissell,  (Cir.  Ct.) 
7  N.  Y.  Supp.  53.  Compare  Powell  v.  Koehler, 
52  Ohio  St.  103,  49  Am.  St.  Rep.  705;  Dukes  v. 
Collins,  7  Houst.  (Del.)  3. 

In  Georgia,  under  Code  1882,  §  2929  (2  Code 
1895,  §  3783),  the  defendant  must  return  to  and 
reside  in  the  state.  Brooks  v.  Fowler,  82  Ga. 
329;  Payne  v.  Bowdrie,  no  Ga.  549. 

9.  Templeton  v.  Sharp,  (Ky.  1888)  9  S.  W. 
Rep.  507. 
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(7)  Real  Actions  and  Proceedings  in  Rem.  —  It  has  been  held,  and  with 
much  plausibility,  that  it  was  never  the  object  or  purpose  of  the  statutes  pro- 
viding for  a  suspension  or  postponement  of  the  statute  of  limitations  durrng 
the  absence  of  the  debtor  to  operate  in  cases  other  than  those  where  the 
debtor's  absence  prevented  the  plaintiff  from  beginning  his  suit,  and  that, 
therefore,  in  actions  to  recover  land  and  similar  proceedings  hi  rem  which  may 
be  successfully  prosecuted  against  the  parties  in  possession,  the  absence  of 
other  parties  from  the  state  will  not  affect  the  running  of  the  statute.1 

But  the  Decided  Weight  of  Authority  is  against  this  view,  on  the  ground  that  since 
the  statutes  themselves  have  not  excepted  such  actions  from  the  provisions 
relative  to  a  defendant's  absence,  the  courts  are  without  power  to  engraft  such 
an  exception  on  them ;  and  therefore  the  effect  of  the  defendant's  absence 
must  be  the  same  in  all  cases  and  postpone  or  suspend  the  running  of  the 
statute  of  limitations  as  to  real  actions  and  proceedings  in  rem  as  well  as 
to  all  other  actions  and  proceedings.2  The  absence  of  the  debtor  therefore 
operates  to  suspend  the  running  of  the  statute  against  the  right  to  foreclose  a 
mortgage  as  well  as  the  right  to  collect  the  mortgage  debt,  although  a  valid 
foreclosure  might  have  been  had  upon  a  service  by  publication.3 


1,  Real  Actions  and  Proceedings  in  Rem.  —  In 

Znli  v.  Carnahan,  83  Mo.  35,  the  court  observed 
that  "  there  are  respectable  authorities  hold- 
ing thai  the  limitation  prescribed  in  the  fore- 
going statute  does  not  apply  to  a  proceeding 
in  rem,  but  only  to  actions  in  personam,"  citing 
Eubanks  v.  Leveridge,  4  Sawy.  (U.  S.)  274,  and 
Anderson  v.  Baxter,  4  Oregon  105.  See  also 
Waterson  v.  Kirkwood,  17  Kan.  9;  Whalley  v. 
Eldredge,  24  Minn.  358;  Evans  u.  Huffman,  5 
N.  J.  Eq.  354. 

2.  Actions  to  Recover  Land  —  Alabama. — 
Wright  v.  Strauss,  73  Ala.  227. 

California.  —  Wood  v.  Goodfellovv,  43  Cal. 
185. 

Illinois.  —  Emory  v.  Keighan,  94  111.  543; 
Hibernian  Banking  Assoc.  v.  Commercial  Nat. 
Bank,  157  111.  524.  See  also  Van  Campe  v. 
Chicago,  140  111.  361. 

Iowa.  —  Leeds  Lumber  Co.  v.  Hayworth,  98 
Iowa  463;  Applegate  v.  Applegate,  107  Iowa 
312. 

Kansas. — Case  v.  Frazier,  31  Kan.  689; 
Chicago,  etc.,  R.  Co.  v.  Cook,  43  Kan.  83; 
Corly  v.  Moran,  58  Kan.  278;  Ard  v.  Wilson, 
60  Kan.  857,  a ffinning  8  Kan.  App.  471. 

Kentucky.  —  Craig  v.  Anderson,  96  Ky.  425; 
Hampion  v.  France,  (Ky.  1895)  32  S.  W.  Rep. 
950,  (Ky.  1896)  33  S.  W.  Rep.  826. 

Michigan.  —  Newlove  v.  Pennock,  (Mich. 
1900)  82  N.  W.  Rep.  54. 

Ohio.  —  Lockwood  v.  Wildman,  13  Ohio  430. 

South  Carolina. — Arthur  v.  Sereven,  39  S. 
Car.  77. 

Washington.  —  Bignold  v.  Carr,  (Wash.  1901) 
64  Pac.  Rep.  519. 

See  also  Kibbe  v.  Thompson,  5  Biss.  (U.  S.) 
226. 

By  Special  Statute  in  several  stales,  real  ac- 
tions and  proceedings  in  rem  are  expressly 
excepted  from  the  provisions  of  the  statute 
relating  to  the  absence  of  the  debtor.  Under 
the  Nehaska  statute  which  so  provides,  a  fore- 
closure proceeding,  in  so  far  as  it  seeks  merely 
to  subject  the  land,  is  one  in  rem  within  the 
exception.  Hurley  v.  Cox,  9  Neb.  230.  So 
also  of  the  Minnesota  statute.  Hill  v.  Town- 
ley,  45  Minn.  107,  construing  Acts  Minn.  1887, 
c.  69. 


A  suit  to  quiet  title  is  one  in  rem  and  within 
the  exception  of  the  Nebraska  statute,  so  that 
the  limitation  runs  in  favor  of  a  defendant 
although  he  has  been  continuously  absent 
from  the  state.  Lantry  v.  Parker,  37  Neb. 
353.  See  also,  as  further  applying  these  ex- 
ceptions to  such  actions,  St.  Paul  v.  Chicago, 
etc.,  R.  Co.,  45  Minn.  387;  St.  Paul,  etc.,  R. 
Co.  v.  Minneapolis,  45  Minn.  400;  Omaha, 
etc..  Land,  etc.,  Co.  v.  Parker,  33  Neb.  775,  29 
Am.  St.  Rep.  506. 

Proceeding  to  Recover  Property  Sold  under  Void 
Tax  Sale.  —  In  Watkins  v.  Reed,  30  Fed.  Rep. 
908,  it  was  held  that  under  the  Kansas  statutes 
the  absence  of  the  holder  of  a  lax  title  from 
the  state  would  postpone  the  operation  of  the 
statute.  The  Kansas  Supreme  Court,  how- 
ever, holds  a  contrary  view.  Beebe  v.  Doster, 
36  Kan.  666.  The  federal  court  regarded  the 
decisions  of  the  Kansas  Supreme  Court  as  in- 
decisive and  conflicting,  citing  Walker  v.  Boh, 
32  Kan.  354;  Harris  v.  Curran,  32  Kan.  5S0, 
and  Doyle  v.  Doyle,  33  Kan.  725,  as  apparently 
opposing  the  view  it  took,  and  regarded  Boni- 
fant  v.  Doniphan,  3  Kan.  33,  holding  a  con- 
trary view,  as  the  controlling  authority. 

Under  the  Texas  Statutes  the  nonresidence  of 
the  defendant  at  the  time  when  the  cause  of 
action  accrued  and  thereafter  has  been  held 
not  to  affect  the  running  of  the  statute  in  his 
favor  and  against  the  plaintiff  in  an  action  to 
recover  land  of  which  he  holds  adverse  pos- 
session through  an  agent.  Wilson  v.  Daggett, 
(Tex.  Civ.  App.  1895)  31  S.  W.  Rep.  717,  8S 
Tex.  375;  Huff  v.  Crawford,  88  Tex.  36S,  53 
Am.  St.  Rep.  763. 

3.  Suit  to  Foreclose  Mortgage.  —  Watt  v. 
Wright,  66  Cal.  202;  Hibernian  Banking 
Assoc.  v.  Commercial  Nat  Bank,  157  111.  524; 
Clinton  County  v.  Cox,  37  Iowa  570;  Broun 
v.  Rockhold,  49  Iowa  2S2;  Smith  v.  Perkins, 
(Kan.  App.  1901)  63  Pac.  Rep.  297;  Kulp  v. 
Kulp,  51  Kan.  341;  Hunt  v.  Belknap,  (Miss. 
1900)  28  So.  Rep.  751;  Simonson  v.  Nafis,  36 
N.  Y.  App.  Div.  473;  Falwell  v.  Hening,  78 
Tex.  27S  (suit  to  enforce  vendor's  lien). 
Compare  Adams  v.  Holden,  (Iowa  1900)  82  N. 
W.  Rep  471.  See  also  Wooley  »,  Yarnell,  39 
111.  App.  595;  Foster  v.  Johnson,  44  Minn.  290. 
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(8)  Ability  to  Serve  Process  on  Defendant.  —  In  a  number  of  cases  the  ability 
or  opportunity  of  the  creditor  to  have  process  served  on  the  debtor  has  been 
regarded  as  the  most  important  consideration  in  determining  the  effect  of  his 
absence.  If,  notwithstanding  his  absence,  process  against  him  might  be  served 
by  leaving  a  copy  at  his  residence  or  with  some  member  of  his  family  (where 
the  law  permits  such  a  mode  of  service),  his  absence  does  not  affect  the  running 
of  the  statute.  But  if  service  of  process  is  not  possible,  his  absence  will  inter- 
rupt the  running  of  the  statute  although  it  may  not  be  strictly  such  an  absence 
as  the  exception  in  the  statute  calls  for.1 

(9)  Attachable  Property  in  State.  —  In  some  jurisdictions,  the  debtor's  leav- 
ing attachable  property  in  the  state  will  counteract  the  effect  which  his  absence 
would  otherwise  have  on  the  running  of  the  statute;2  but  this  is  true  only 
where  the  statute  expressly  so  provides  3  and  where  the  plaintiff,  by  the  exer- 
cise of  due  diligence,  may  have  known  of  such  property.4  In  the  absence  of 
such  a  statutory  provision,  the  absence  of  the  defendant,  when  such  as  the 
statute  prescribes,  prevents  the  running  of  the  statute  of  limitations  in  pro- 
ceedings in  rem  as  well  as  in  proceedings  in  personam.6 

(10)  Where  Personal  Judgment  Unobtainable.  — -Where  no  personal  judg- 
ment against  a  defendant  could  be  obtained  even  if  he  were  properly  served 
with  process,  and  the  measure  of  recovery  is  a  subjection  of  the  rem,  the 
absence  of  such  a  defendant  can  have  no  effect  on  the  running  of  the  statute.6 

(11)  Where  Personal  Service  on  Defendant  Unnecessary.  —  Where  personal 
service  on  the  defendant  is  unnecessary,  as  in  the  case  of  a  proceeding  by 
scire  facias  to  revive  a  judgment,  the  absence  of  the  judgment  debtor  has  no 
effect  upon  the  running  of  the  statute.7 

c  Absconding  Debtor.  —  Under  the  Arkansas  statute,  if  a  person  shall, 
by  absconding,  "  prevent  the  commencement  of  any  action  "  against  him,  the 
action  may  be  commenced  within  the  statutory  period  after  such  prevention 
has  ceased. s  This  provision  is  held  not  to  extend  to  a  case  where  the  abscond- 
ing occurred  after  the  cause  of  action  had  accrued.9  By  another  provision 
of  the  same  statute,  if  any  "debtor"  fraudulently  absconds  from  another  state 
and  comes  to  Arkansas,  his  creditor  may  bring  an  action  against  him  in  the 

The  fact  that  the  mortgagor  had  sold  his  in-  Little  v.  Blunt,  16  Pick.  (Mass.)  359;  Stevens 

terest  in  the  mortgaged  lands  to  a  third  party  v.  Fisher,  30  Vt.  200;  Munroe  v.  Potter,  65  Vt. 

does  not  affect  the  rule  of  the  text.    Richey  v.  234. 

Sinclair,  167  III.  184,  reversing  67  111.  App.  In  Vermont  the  rule  is  that  in  order  to  defeat 

580;  VVaterson  v.  Kirkwood,  17  Kan.  9.  a  plea  of  the  statute  the  plaintiff  must  show 

Nor  will  the  fact  that  the  mortgagee  is  in  that  the  defendant  lefl  no  attachable  property 

possession  change  the  rule.    Smith  v.  Perkins,  in  the  state.     Batchelder  v.  Barber,  67  Vt. 

(Kan.  App.  1901)  63  Pac.  Rep.  297.    Compare  254. 

Robertson  v.  Stuhlmiller,  93  Iowa  326.  3.  See  Waterman  v.  A.  &  VV.  Sprague  Mfg. 

1.  Question  as  to  Opportunity  for  Service  of  Pro-  Co.,  55  Conn.  554;  Thompson  v.  Reed,  75  Me. 
cess.  — See  Bauserman  v.  Blunt,  147  U.  S.  647  404;  Grist  v.  Williams,  111  N.  Car.  53,  32  Am. 
[following  Chicago,  etc.,  R.  Co.  v.  Cook,  43  St.  Rep.  782  (holding  that  the  statute  was  sus- 
Kan.  83];  Satterth waite  v.  Abercrombie,  24  pended  even  though  the  plaintiff  knew  of  such 
Fed.  Rep.  543;  Nunez  v.  Taylor,  91  Ky.  461;  property);  Denny  v.  Say  ward,  10  Wash.  422. 
Langdon  v.  Dond,  6  Allen  (Mass.)  423,  83  Am.  4.  Littler.  Blunt,  16  Pick.  (Mass.)  359;  Farn- 
Dec.  641;  State  v.  Furlong,  60  Miss.  845;  Marx  ham  v.  Thomas,  56  Vt.  33. 

v.  Kilpatrick,  25  Neb.  107;  Quarles  v.  Bick-  5.  See  supra,   this  subsection,  Real  Actions 

ford,  64  N.  H.  425.    But  see  Parker  v.  Kelly,  and  Proceedings  in  Rem. 

61  Wis.  552.  6.  Thus,  where  A  gives  a  mortgage  as  col- 

The  Defendant's  Leaving  an  Attorney  in  the  lateral  security  to  pay  a  bond  on  which  B  is 

State  with  Power  to  Accept  Service  of  Process  obligor,  the  measure  of  recovery  against  A  is 

against  him,  or  adopting  some  similar  expedi-  the  mortgaged  property,  and  his  absence  from 

ent  by  means  of  which  personal  judgment  may  the  state  will  not  affect  the  running  of  the  stat- 

be  had  against  him  notwithstanding  his  ab-  ute.    Fowler  v.  Wood,  78  Hun  (N.  Y.)  304. 

sence,  has  been  said  not  to  affect  the  provision  7.  Mann  v.  Cooper,  2  App.  Cas.  (D.  C  )  226. 

of  the  statute  that  it  shall  be  suspended  d ur-  8.  Arkansas   Statute  —  Absconding    Debtor. — 

ing  the  absence  of  the  debtor  from  the  state.  Sand.  &  H.  Dig.  Stat.  Ark.  (1894),  §  4846. 

Hibernian  Banking  Assoc.  v.  Commercial  Nat.  9.  Richardson  v.  Cogswell,  47  Ark.  170.  See 

Bank,  157  III.  524.  also  Denton  v.  Brownlee,  24  Ark.  556;  Burr  v. 

2.  Attachable  Property  Left  in   State.  —  See  Williams,  20  Ark.  185. 
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latter  state  within  the  statutory  period  after  discovering  his  residence.1  The 
word  "debtor"  as  here  used  includes  one  against  whom  a  right  of  action  for 
damages  exists. a 

d.  Foreign  Corporations.  —  The  effect  of  local  statutes  of  limitations 
in  suits  by  and  against  foreign  corporations  has  been  considered  in  another 
article.3 

e.  Disabilities  of  Plaintiff  —  (i)  Infancy. — The  exception  in  favor 
of  infants  is  practically  universal,4  but  it  does  not  exist  unless  the  statute 
expressly  provides  for  it,  and  cannot  be  implied.5  The  extent  to  which  the 
exception  is  affected  by  the  existence  of  a  guardian  or  trustee  who  may  sue 
for  the  infant,  or  by  the  rule  that  the  statute,  once  set  in  motion,  is  never 
suspended,  is  considered  elsewhere.6  In  some  jurisdictions  the  disability  and 
the  exception  cease  upon  the  marriage  of  the  infant.7 

The  Administrator  of  an  Infant  is  entitled  to  the  benefit  of  his  intestate's  disability 
up  to  the  time  of  his  qualification;  after  that  time  the  statute  runs  against 
him  as  it  would  against  the  administrator  of  one  who  was  sm  juris.* 

Assignee  of  Infant's  Right  of  Action.  —  It  seems  that  if  an  infant,  upon  attaining 
his  majority,  assigns  his  right  of  action  to  a  third  party,  the  latter  cannot 
claim  the  benefit  of  the  saving  statute  in  favor  of  his  assignor.9 

1.  Sand.  &  H.  Dig.  Stat.  Ark.  (1894),  §  4835. 

2.  Keith  v.  Hiner,  63  Ark.  244,  citing  Stanly 
v.  Ogden,  2  Root  (Conn.)  261. 

The  statute  does  not  embrace  replevin  or 
similar  actions,  but  is  confined  to  those  which 
cannot  be  begun  while  the  debtor  is  absent. 
Payne  v.  Bruton,  10  Ark.  53;  Smith  v.  Joyce, 
10  Ark.  460. 

Where  the  Absconding  Occurs  Long  Before  the 
Creditor's  Bight  of  Action  Accrues  (in  this  case, 
four  or  five  years),  the  statute  has  no  applica- 
tion. Keith  v.  Hiner,  63  Ark.  244.  See  also 
Richardson  v.  Cogswell.  47  Aik.  170. 

The  Provision  of  the  Kansas  Code  (now  Gen. 
Stat.  Kan.  1897,  c.  95,  £  15),  that  the  statute  of 
limitations  shall  not  run  in  favor  of  one  who 
has  "  absconded  or  concealed  himself,"  does 
not  apply  where  ihe  cause  of  action  arose  in 
another  state  from  which  the  defendant  has 
absconded  to  Kansas,  where  it  appears  that  he 
makes  no  effort  to  conceal  himself  within  the 
latter  state.    Myers  v.  Center,  47  Kan.  324. 

3.  See  the  title  Foreign  Corporations,  vol. 
13,  p.  904,  and  see  the  following  recent  cases: 
Hunter  v.  Kansas  City,  etc.,  R.,  etc.,  Co., 
(C.  C.  A.)  85  Fed.  Rep.  379;  Hanchett  v.  Blair 
(C.  C  A.)  100  Fed.  Rep.  817;  Smyth  v. 
Peters  Shoe  Co.,  (Iowa  1900)  82  N.  W.  Rep. 
899;  Turcott  v.  Yazoo,  etc.,  R.  Co.,  101  Tenn. 
102;  Travelers'  Ins.  Co.  v.  Fricke,  99  Wis.  367; 
State  v.  National  Acc.  Soc,  103  Wis.  208. 

4.  Infancy. — -As  applying  ihe  exception 
under  various  circumstances,  reference  is 
made  to  the  following  cases: 

Arkansas.  —  Vaughan  v.  Parr,  20  Ark.  600; 
Drennen  v.  Walker,  21  Ark.  539;  Brinkley  v. 
Willis,  22  Ark.  1;  Jones  v.  Freed,  42  Ark.  357; 
Sorrels  v.  Trantham,  48  Ark.  386;  Falls  v. 
Wright,  55  Ark.  562,  29  Am  St.  Rep.  74. 

Georgia.  —  Poullain  v.  Poullain,  72  Ga.  417; 
Monroe  v.  Simmons,  86  Ga.  344,  Lane  v. 
Lane,  87  Ga.  268. 

Indiana.  —  Lehman  v.  Scolt,  113  Ind.  76; 
Lambert  v.  Billheimer,  125  Ind.  519. 

Iowa.  —  Killmer  v.  Wuchner,  74  Iowa  359. 

Kansas. —  Tinsley  v.  Pitts,  (Kan.  App.  1900) 
62  Pac.  Rep.  536;  Thompson  v.  Burge,  60  Kan. 
549- 


Kentucky. —  Louisville  v.  Carr,  97  Ky.  583; 
Myers  v.  Korb.  (Ky.  1899)  50  S.  W.  Rep.  1108 
(action  for  services). 

Louisiana.  —  Messick  v.  Mayer,  j2  La.  Ann. 
1161.  See  also  Barrow  v.  Wilson,  38  La.  Ann. 
209. 

Mississippi.  —  Wolfe  v.  Brown,  (Miss.  1892) 
11  So.  Rep.  879;  Tippin  v.  Coleman,  59  Miss. 
641. 

New  Hampshire.  —  Pierce  v.  Dustin,  24  N. 
H.  417;  Little  v.  Downing,  37  N.  H.  356. 

New  Jersey.  —  Smith  v.  Felter,  61  N.  J.  L. 
102. 

New  York.  ■ —  Darrow  v.  Calkins,  154  N.  Y. 
503,  61  Am.  St.  Rep.  637,  affirming  6  N.  Y. 
App.  Div.29;  lagau  v.  Goetz,  (C.  PI.  Gen.  T.) 
11  Misc.  (N.  Y.)  380. 

Ohio.  —  Bormuth  v.  Beyer,  6  Ohio  Cir.  Dec. 
548,  10  Ohio  Cir.  Ct.  291,  3  Ohio  Dec.  312 
(action  by  female  infant  for  criminal  assault). 

Pennsylvania.  —  Pugh  v.  Fowell,  (Pa.  1887) 
11  Atl.  Rep.  570. 

Tennessee.  —  Henley  v.  Robb,  86  Tenn.  474. 
Texas.  —  Behan  v.   Long,  (Tex.  Civ.  App. 
1895)  30  S.  W.  Rep.  380;  Hampton  v.  Hamp- 
ton, 9  Tex.  Civ.  App.  497;  Taylor  v.  Brymer, 
17  Tex.  Civ.  App.  517. 

Washington. — Mabie  v.  Whittaker,  10  Wash. 
656. 

5.  See  Vance  v.  Vance,  108  U.  S.  514;  Mull 
v.  Walker,  100  N.  Car.  46;  Peterson  v.  Dela- 
ware River  Ferry  Co.,  190  Pa.  St.  364.  And 
see  supra,  this  sec  tion,  General  Principles  as  to 
Exceptions  —  ATo  Exception  unless  Expressly 
Provided. 

6.  See  infra,  this  subsection.  Disability  Not 
Preventing  Suit;  supra,  this  section,  Generol 
Principles  as  to  Exceptions  —  When  Statute  Has 
Begun  to  Run. 

1.  See  Grigsby  v.  Peak.  57  Tex.  142;  Smith 
v.  Powell,  5  Tex.  Civ.  App.  373. 

8.  Administrator  of  Infant.  —  Sorrels  v.  Trant- 
ham, 48  Ark.  386;  Sansom  v.  Harrell,  55  Ark. 
572;  Horton  v.  Hastings,  128  Ind.  103;  Berkin 
■v.  Marsh,  IS  Mont.  152,  56  Am.  St.  Rep.  565; 
Best  v.  Nix,  6  Tex.  Civ.  App.  349.  Compare 
Call  v.  Phelps,  (Ky.  1898)45  S.  W.  Rep.  1051. 

9.  See  Duren  v.  Kee,  26  S.  Car.  219. 
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(2)  Insanity.  —  There  is  almost  universally  an  exception  in  favor  of  insane 
persons,  either  in  hcec  verbis  or  by  their  inclusion  in  the  exception  of  persons 
under  disability. 1  The  exception  embraces  imbecility  arising  from  mere  old 
age  where  there  is  not  sufficient  mental  capacity  to  understand  or  grasp  the 
common  affairs  of  business  life.2  The  statute  begins  to  run  as  soon  as  sanity 
returns,3  and  subsequent  renewed  insanity  will  not  interrupt  its  running.* 

Proof  of  insanity.  —  While  it  is  essential,  in  order  to  postpone  the  running  of 
the  statute,  that  the  proof  of  insanity  be  clear,5  it  is  not  necessary  that  there 
should  have  been  an  adjudication  of  the  fact.6 

(3)  Imprisonment.  — -The  original  English  statute  and  the  statutes  of  several 
of  the  United  States  contained  an  exception  in  favor  of  parties  imprisoned.7 
Such  persons  are  included  in  the  exception  of  persons  under  disability.8 

(4)  Plaintiff  Beyond  Seas.  —  Under  the  original  English  statute  and  in  a 
few  of  the  United  States,9  where  a  party  entitled  to  maintain  an  action  was 


1.  Insanity.  —  Lantis  v.  Davidson,  60  Kan. 
389;  Kelley  v.  Gallup,  67  Minn.  169;  Smith  v. 
Felter,  61  N.  J.  L.  102;  Outland  v.  Outland, 
118  N.  Car.  138;  Moore  v.  Waco,  85  Tex.  206. 
See  also  McNeil  -.  Sigler,  95  Iowa  587. 

A  Widow  Who  Has  Not  Dissented  from  Her 
Husband's  Will  within  the  time  prescribed  by 
law,  because  of  her  incapacity  from  unsound- 
ness of  mind,  may,  in  equity  at  least,  claim 
her  rights  as  though  she  had  dissented  in  time. 
Wright  v.  West,  2  Lea  (Tenn.)  78,  31  Am. 
Rep.  586,  where  the  question  was  discussed  at 
length.  See  also  Lewis  v.  Lewis,  7  Ired.  L. 
(29  N.  Car.)  72;  Kennedy  v.  Johnston,  65  Pa. 
St.  451,  3  Am.  Rep.  650. 

The  Pennsylvania  Act  of  1856  (Bright.  Purd. 
Dig.  Laws  Pa.  1894,  p.  1212)  provides  that  no 
exception  in  any  Act  of  Assembly  as  to  the 
limitation  of  actions  in  favor  of  persons  non 
compotes  mentis  shall  extend  so  as  to  permit 
any  person  to  maintain  any  action  for  the  re- 
covery of  land  after  the  lapse  of  thirty  years 
from  the  time  when  the  right  of  entry  accrued 
to  such  person.  This  provision  is  applicable 
to  a  suit  to  avoid  a  deed  on  the  ground  of  the 
insanity  of  the  grantor,  brought  more  than 
thirty  years  after  the  execution  of  the  deed. 
Boyd  v.  Weber,  193  Pa.  St.  651. 

Insanity  Occurring  After  the  Maturity  of  a  Note 
does  not  affect  the  statute.  Black  v.  Ross,  no 
Iowa  112.  See  also  supra,  this  section,  General 
Principles  as  to  Exceptions  —  When  Disability 
Must  Have  Existed  (p.  225).  And  see  Mc- 
Cutchen  v.  Currier,  94  Me.  362. 

2.  Degree  of  Insanity.  —  Portet  v.  Porter,  3 
H umph.  (Tenn  )  586.  Compare  Rugan  v.  Sabin, 
53  Fed.  Rep.  415,  10  U.  S.  App.  519;  Pitser  v. 
Hoard,  107  N.  Y.  67, 1  Am.  St.  Rep.  785.'  See 
generally  the  title  Insanity,  vol.  16,  p.  558. 

Proof  of  Mere  Peevishness  or  Peculiarity  is  not 
sufficient  to  bring  a  litigant  within  the  excep- 
tion. Calumet  Electric  St.  R.  Co.  v.  Mabie, 
66  III.  App.  235. 

3.  Eeturnof  Sanity  Starts  Statute.  —  Dicken  v. 
Johnson,  7  Ga.  484;  Little  v.  Downing,  37  N. 
H.  355.  See  also  Verdery  v.  Savannah,  etc., 
R.  Co.,  82  Ga.  675;  Calumet  Electric  St.  R. 
Co.  v.  Mabie,  66  111.  App.  235. 

If  the  Insanity  Did  Not  Exist  When  the  Cause 
of  Action  Accrued,  it  can  have  noeffecl  upon  the 
opetation  of  the  statute.  Asbury  v.  Fair,  m 
N.  Car.  251. 

The  Administrator  of  an  Insane  Person  is  en- 
titled to  the  benefit  of  the  statute  up  to  the 
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time  of  the  death,  but  not  beyond  thai;  the 
limitation  thereafter  is  the  same  as  if  the  de- 
cedent had  died  sane.  McNeil  v.  Sigler,  95 
Iowa  587. 

4.  Clark  v.  Trail,  1  Met.  (Ky.)  35. 

The  correctness  of  the  rule  of  the  text,  how- 
ever, must  depend  upon  the  language  of  the 
statute.  Under  the  Georgia  statute,  it  seems 
that  where  the  plaintiff  has  lucid  intervals, 
only  the  period  of  such  intervals  is  to  be 
counted  against  him.  But  such  periods  may 
be  accumulated,  and  if  the  aggregate  exceeds 
the  time  prescribed  for  suit,  his  suit  is  barred. 
Verdery  v.  Savannah,  etc.,  R.  Co.,  82  Ga.  675, 
construing  Code  Ga.  1882,  §  2686  (2  Code  1895, 
§  3595)- 

5.  Proof  of  Insanity,  —  A  finding  which  is 
indefinite  as  to  the  extent  of  the  plaintiff's 
insanity  or  as  to  its  duration  cannot  affect  the 
running  of  the  statute.  Warlick  v.  Plonk,  103 
N.  Car.  81.  See  also  Carter  v.  Stewart,  (Tenn. 
Ch.  1897)  43  S.  W.  Rep.  366. 

6.  Lantis  v.  Davidson,  60  Kan.  38g. 

7.  Imprisonment.  —  The  exception  contained 
in  the  original  statute  (21  Jac.  I.,  c.  16,  §  7) 
was  repealed  by  the  statute  19  &  20  Vict., 
c.  97,  §  10.  The  exception  in  the  original  stat- 
ute applied  only  to  a  limited  class  of  actions, 
but  embraced  an  action  for  assumpsit  for  un- 
liquidated damages.  Piggott  v.  Rush,  4  Ad. 
&  El.  912,  31  E.  C.  L.  228,  2  Huil.  &  W.  29,  6 
N.  &  M.  376.  See  also  Violett  v.  Sympson,  8 
El.  &  Bl.  344,  92  E.  C.  L.  344,  3  Jur.  N.  S.  1217, 
27  L.  J.  Q.  B.  138. 

Tennessee  Statute.  —  See  Downs  v.  Allen, 
10  Lea  (Tenn.)  652;  Matilda  v.  Crenshaw,  4 
Yerg.  (Tenn.)  303.  This  exception  was  not 
carried  into  the  Code  of  1858,  and  now  no 
longer  exists.  Bledsoe  v.  Stokes,  I  Baxt. 
(Tenn.)  314. 

Writ  of  Error  by  Convict.  —  Under  duress,  a 
defendant  on  trial  upon  a  ciiminal  charge 
pleaded  guilty  and  was  sentenced  to  the  pen- 
itentiary for  forty-two  years.  After  more  than 
seven  years,  he  instituted  a  proceeding  in  the 
nature  of  a  writ  of  error  coram  nobis  to  have 
his  judgment  and  sentence  set  aside.  It  was 
held  that  his  proceeding  was  not  barred,  as 
the  statute  did  not  run  against  him  during  his 
imprisonment.  State  v.  Calhoun,  50  Kan.  523, 
34  Am.  St.  Rep.  141. 

8.  State  v.  Calhoun,  50  Kan.  523,  34  Am.  St. 
Rep.  141. 

9.  Beyond  the  Seas.  —  21  Jac.  I.,  c.  16,  §714 
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"  beyond  the  seas  "  when  his  cause  of  action  accrued,  the  statute  did  not  begin 
to  run  against  him  until  his  return.  This  exception,  like  all  others,  must  be 
express;  it  cannot  be  implied.1  It  applies  not  only  to  persons  who  have  left 
the  realm,  but  also  to  foreigners  who  have  never  been  in  the  realm.2  The 
exception  is  confined  to  those  who  were  absent  at  the  accrual  of  the  cause  of 
action,  and  does  not  apply  to  a  case  where  the  plaintiff  goes  beyond  the  seas 
after  the  accrual  of  his  cause  of  action.3  Nor  has  the  statute  any  application 
unless  the  party  who  is  absent  is  the  party  entitled  to  bring  and  maintain  the 
action.4 

A  Return,  However  Brief,  sets  the  statute  in  motion,  and  a  second  departure 
beyond  the  seas  will  not  again  suspend  it.  The  rule  is  very  different  from 
that  applicable  to  the  return  of  an  absent  defendant.5 

(5)  Coverture.  —  Prior  to  the  married  women's  acts,  women  under  the  disa- 
bility of  coverture  were  almost  universally  excepted  from  the  operation  of  the 
statutes  of  limitation ; 6  but  where  the  statute  makes  no  such  exception  in 


&  5  Anne,  c.  i6,  §  18.  But  by  the  statute  19 
&  20  Vict.,  c.  97,  §  10,  this  exception  was  re- 
pealed eniirely.  See  6  Jac.  Fish.  Dig.  8618, 
where  the  statutes  are  set  out. 

As  to  the  meaning  of  the  phrase,  see  Beyond 
run  Seas,  vol.  4,  p.  12.  And  sej  Taylor  v. 
Holmes,  14  Fed.  Rep.  510;  Whitlocke  v.  Wal- 
ton, 2  Murph.  (6  N.  Car.)  23;  Earle  v.  Dickson, 
1  Dev.  L.  (12  N.  Car.)  16;  Pike  v.  Greene,  1 
Yerg.  (Tenn.)  469. 

Such  an  exception  existed  in  the  laws  gov- 
erning the  District  of  Columbia  until  its  repeal 
by  Congress.  See  Hogan  v.  Kurtz,  94  U.  S. 
778;  Pickering  v.  Arrick,  20  D.  C.  169,  19 
Wash.  L.  Rep.  707,  holding  that  the  repeal  ap- 
plies to  all  classes  of  actions. 

At  What  Time  Creditor's  Nonresidence  Must  Ex- 
ist.—  The  Tennessee  statute  fixing  the  limita- 
tion upon  suits  against  a  decedent's  estate  at 
two  years  for  residents  of  the  state  and  three 
years  for  nonresident  plaintiffs  refers  to  the 
residence  of  the  plaintiff  at  the  time  when 
administration  is  granted.  If  at  that  time  a 
plaintiff  is  a  resident  of  the  state  his  subse- 
quent removal  to  another  state  cannot  entitle 
him  to  the  longer  term.  Humbard  v.  Smith, 
10  Yerg.  (Tenn.)  249. 

1.  See  Hogan  v.  Kurtz,  94  U.  S.  778;  Beau- 
bien  v.  Beaubien,  23  How.  (U.  S.)  igo;  Smith 
v.  Nevvby,  13  Mo.  159.  See  also  Walet  v.  Has- 
kins.  68  Tex.  418,  2  Am.  St.  Rep.  501. 

2.  Applies  to  Foreigners  Never  Within  Realm. 
—  Lafond  v.  Ruddock,  13  C.  B.  813,  76  E.  C. 
L.  813,  1  C.  L.  R.  339,  17  Jur.  624;  Le  Veux 
v.  Berkeley,  5  Q.  B.  836,  48  E.  C.  L.  836,  2 
Dowl.  &  L.  31,  8  Jur.  666.  And  see  Beyond 
the  Sk.as,  vol.  4,  p.  13.  See  also  Wolf  v.  Dis- 
trict Grand  Lodgj  No.  6,  102  Mich.  23. 

Where  There  Were  Several  Plaintiffs,  one  of 
whom  was  abroad  and  the  others  in  England 
at  the  lime  when  the  cause  of  action  accrued, 
the  action  was  held  to  be  barred  as  to  all  in  six 
years  after  the  cause  of  action  accrued.  Perry 
■v.  Jackson,  4  T.  R.  516. 

3.  Time  When  Cause  of  Action  Accrues.  —  Gus- 
tin  v.  Brattle,  Kirby  (Conn.)  299;  Maccaw  v. 
Crawley,  (S.  Car.  1901)  37  S.  E.  Rep.  934. 
Compare  Smith  v.  Wilev,  21  Ind.  2^4,  holding 
that  where  infant  wards,  soon  after  the  ap- 
pointment of  their  guardian,  remove  from  the 
state  and  reside  abroad,  the  statute  of  limita- 
tions runs  against  them  only  from  the  time  of 
their  return.    This  case,  however,  has  since 


been  overruled.  See  Royse  v.  Turnbaugh, 
117  Ind.  539. 

4.  See  McKim  v.  Mann,  141  Mass.  507. 

5.  Sturt  v.  Mellish,  2  Atk.  610;  Faw  v. 
Roberdeau,  3  Cranch  (U.  S.)  174;  Powell  :•. 
Koehler,  52  Ohio  St.  103,  49  Am.  St.  Rep.  705. 

6.  Married  Women  Excepted  from  Operation  of 
Statute  —  Arkansas.  —  McKneely  v.  Terrv,  61 
Ark.  527  (action  to  recover  land);  Fox  v. 
Drewry,  62  Ark.  316. 

District  of  Columbia.  —  Cooksey  v.  Bryan,  2 
App.  Cas.  (D.  C.)  557. 

Indiana.  —  Fourthman  v.  Fourthman,  15 
Ind.  App.  199  (action  against  estate  of  de- 
ceased husband);  Wright  v.  Tichenor,  104  Ind. 
185. 

New  Mexico.  —  Neher  v.  Armijo,  9  N.  Mex. 
325. 

North  Carolina.  —  Summerlin  v.  Cowles,  101 
N.  Car.  473;  Johnson  v.  Edwards,  109  N.  Car. 
466,  26  Am.  St.  Rep.  5S0. 

Pennsylvania.  —  Kennedy  v.  Knight,  174  Pa. 
St.  408;  Matlack  v.  Mutual  L.  Ins.  Co.,  5  Pa. 
Dist.  113,  37  W.  N.  C.  (Pa.)  526;  Reagle  v. 
Reagle,  179  Pa.  St.  89. 

Rhode  Island.  —  Taylor  v.  Slater,  21  R.  I.  104. 
Tennessee. — Fitzsimmons    v.   Johnson,  90 
Tenn.  416;  Harris  v.  Smith,  98  Tenn.  286. 

Texas.  —  Smith  v.  McElyea,  68  Tex.  70  (suit 
to  cancel  deeds  wrongfully  made  by  trustee); 
Norwood  v.  Gonzales  County,  79  Tex.  218; 
Tevis  v.  Collier,  84  Tex.  638;  Storer  v.  Lane,  r 
Tex.  Civ.  App.  250;  Corley  v.  Renz,  (Tex.  Civ. 
App.  1894)  24  S.  W.  Rep.  935;  Byne  v.  Wise, 
(Tex.  Civ.  App.  1895)  31  S.  W.  Rep.  1069; 
Oury  v.  Saunders,  5  Tex.  Civ.  App.  310;  Hal- 
bert  v.  Brown,  9  Tex.  Civ.  App.  335;  Taylor 
v.  Brymer,  17  Tex.  Civ.  App.  517;  Harrison 
v.  Sulphur  Springs,  (Tex.  Civ.  App.  1899)  5° 
S.  VV.  Rep.  106.4. 

West  Virginia.  —  See  Merritt  v.  Hughes,  36 
W.  Va.  356! 

A  suit  by  a  widow  in  1887  to  reform  a  deed 
made  in  1869  to  her  husband  who  died  in  1879 
is  not  barred.  Mastin  v.  Mastin.  (Supm.  Ct. 
Gen.  T.)  1  N.  Y.  Supp.  746. 

In  Harris  v.  Wells,  85  Tex.  312,  the  former 
Texas  statute  providing  that  if,  during  cover- 
ture, a  sale  of  the  lands  of  the  wife  be  illegally 
effected  the  running  of  the  statute  should  be 
suspended  as  to  her,  was  held  not  to  applv  to 
the  case  of  a  sale  which  was  invalid  because 
of  an  insufficient  acknowledgment. 
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express  terms,  none  can  be  implied.'  When,  however,  there  is  an  exception 
in  favor  of  persons"  under  legal  disabilities,"  the  term  embraces  women  under 
disability  of  coverture.2 

The  Assignee  of  a  Wife's  Right  of  Action  is  entitled  to  the  benefit  of  the  exception 
in  her  favor  up  to  the  time  of  the  assignment,  but  no  further.3 

Exception  Expressly  Withdrawn  by  Statute.  —  In  a  number  of  jurisdictions  the 
exception  in  favor  of  married  women  has  been  withdrawn  from  the  statutes 
of  limitation.  * 

Exception  Impliedly  Withdrawn  by  Passage  of  Married  Women's  Acts.  —  While  there  is 
some  conflict  of  opinion  on  the  subject,5  the  decided  weight  of  authority  is  in 
favor  of  the  view  that  the  married  women's  acts,  removing  all  the  disabilities 
of  married  women  and  enabling  them  to  sue  and  be  sued  and  to  contract  and 
convey  as  if  they  were  not  married,  repeal  by  implication  the  clause  in  the 
statute  of  limitations  exempting  such  women  from  its  operations,  and  cause 
the  statute  to  run  against  them  as  if  they  were  single.6 

of  1861);  Indianapolis  v.  Palterson,  112  Ind. 
344;  Acker  v.  Acker,  81  N.  Y.  143;  Clark  v. 
Gibbons,  83  N.  Y.  107;  Lafferty  v.  Young,  125 
N  Car.  296. 

It  Is  Within  the  Power  of  the  Legislature  to 
Withdraw  the  Exception  from  married  women, 
provided  a  reasonable  time  within  which  to 
sue  is  allowed  to  such  as  are  under  disability 
at  the  time  of  the  withdrawal.  Ragsdale  v. 
Barnes,  68  Tex.  504. 

Suspension  of  Statute  Does  Not  Restore  Exemp- 
tion.—  Ragsdale  v.  Barnes,  68  Tex.  504;  Har- 
vey v.  Carroll,  5  Tex.  Civ.  A  pp.  334. 

5.  Effect  of  Married  Women's  Acts.  —  SeeNorth 
v.  James,  61  Miss.  765,  per  Chalmers,  J.  See 
also  Garland  County  v.  Gaines,  47  Ark.  558; 
Rowland  v.  McGuire,  64  Ark.  412;  Lindell 
Real  Estate  Co.  v  Lindell,  142  Mo.  61;  Clark 
v.  McCaun,  18  Hun  (N.  Y.)  13;  Campbell  v. 
Crater,  95  N.  Car.  156;  Lippard  v.  Troutman, 
72  N.  Car.  551;  Hurlbut  v.  Wade,  40  Ohio  St. 
603;  Askley  v.  Rockwell,  43  Ohio  St.  386; 
Yucum  v.  Allen,  58  Ohio  St.  280;  Morrison  v. 
Holladay,  27  Oregon  175;  Alsup  v.  Jordan,  69 
Tex.  301,  5  Am.  St.  Rep.  53;  Chicago,  etc.,  R. 
Co.  v.  Titterington,  84  Tex.  218,  31  Am.  St. 
Rep.  39. 

The  foregoing  cases  all  deal  with  the  propo- 
sition that  the  mere  fact  that  a  married  woman 
could  have  brought  her  suit  during  coverture 
does  not  deprive  her  of  the  benefit  of  the  ex- 
ception in  her  favor  in  the  statute  of  limita- 
tions. And  this  is  a  correct  rule.  There  are 
few,  if  any,  jurisdictions  in  which  a  married 
woman  is  not  able  to  sue  during  coverture  by 
her  next  friend,  and  yet  this  power  has  never 
been  held  to  affect  the  general  exception.  The 
proposition  in  the  text,  however,  relates  to  a 
general  and  complete  removal  of  disabilities, 
not  only  as  to  suit,  but  in  other  respects.  In 
such  a  case  there  is  room  for  the  application 
of  the  maxim  cessante  ratio ne  legis,  cessat  ipsa 
lex.  There  is  nothing  in  the  foregoing  authori- 
ties opposing  this  latter  proposition.  In  re 
Hastings,  35  Ch.  D.  94.  Compare  Thompson 
v.  Carmichael,  122  Pa.  St.  478. 

6.  England.  —  Lowe  v.  Fox,  15  Q.  B.  D.  667. 
See  also  In  re  Hastings,  35  Ch.  D.  94. 

United  States.  —  Percy  v.  Cockrill,  53  Fed. 
Rep.  872,  10  U.  S.  App.  574. 

Arkansas.  —  Garland  Countv  v.  Gaines,  47 
Ark.  558. 

California.  —  Cameron  v.  Smith,  50  Cal.  303. 
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Married  Woman's  Separate  Estate. — Where  the 
married  woman  sues  upon  a  right  of  action 
arising  out  of  her  separate  estate  under  her 
exclusive  control,  the  estale  of  her  husband 
being  the  defendant,  she  is  not  exempt  from 
the  operation  of  the  statute.  See  Leilh  v.  Car- 
ter, 83  Va.  889. 

1.  Vance  v.  Vance,  108  U.  S.  514.  See  also 
supra,  this  section,  General  Principles  as  to  Ex- 
ceptions —  No  Exceptions  unless  Expressly  Pro- 
vided. 

2.  "  Persons  under  Legal  Disabilities  "  Includes 
Married  Woman.  —  Bauman  v.  Grubbs,  26  Ind. 
419;  Hawkins  v.  Hawkins,  28  Ind.  66. 

The  rule  mentioned  would  not,  of  course, 
be  true  where  the  legislature  had  removed  the 
disabilities  of  married  women.  See  Indian- 
apolis v.  Patterson,  112  Ind.  344. 

Personal  Injuries  to  Wife.  —  The  rule  of  the 
text  has  no  application  to  a  suit  against  a  rail- 
road company  for  personal  injuries  inflicted 
upon  a  married  woman  by  ii,  the  right  of 
action  in  such  a  case  being  in  the  husband. 
Rice  v.  Mexican  Nat.  R.  Co.,  8  Tex.  Civ.  App. 
130. 

Where  the  Husband  Has  a  Right  to  the  Posses- 
sion of  the  Wife's  Separate  Estate  the  righi  of 
action  to  sue  for  the  possession  of  land  em- 
braced in  her  separate  estate  being  in  the  hus- 
band, the  coverture  of  the  wife  does  not  affect 
the  running  of  the  statute.  Arnold  v.  Willis, 
128  Mo.  145. 

Presumption  of  No  Coverture  After  Husband's 
Prolonged  Absence.  —  Wheelock  v.  Overshiner, 
1 10  Mo.  100. 

If  Adverse  Possession  Had  Begun  When  the  Wife 
Acquired  Title,  her  coverture  cannot  affect  the 
running  of  the  statJte.  Mexia  v.  Lewis,  3 
Tex.  Civ.  App.  113.  See  also  supra,  this  sec- 
tion. General  Principles  as  to  Exceptions  —  When 
Statute  Has  Begun  to  Run. 

3.  Forrest  v.  Jelke,  3  Ohio  Cir.  Dec.  644,  7 
Ohio  Cir.  Ct.  23. 

Under  the  Missouri  Statute,  if  a  woman  en- 
titled to  begin  an  action  to  recover  land  dies 
during  coverture,  and  no  determination  or 
iudgment  be  had  of  her  title  or  right  of  action 
accrued  to  her,  her  heirs  may  begin  the  action 
within  three  years  after  her  death,  but  not 
afterwards.    See  Reed  v.  Painter,  145  Mo.  341. 

4.  Disability  of  Coverture  Withdrawn  from  Stat- 
ute.—  See  Saffoid  v.  Stubbs,  117  111.  389  (ex- 
ception withdrawn  by  Married  Women's  Act 
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(6)  General  Rules  as  to  Effect  of  Disabilities  of  Plaintiff  —  (a)  Suit  During 
Disability.  — A  person  under  disability  does  not  waive  the  benefit  of  the  excep- 
tion in  his  or  her  favor  by  bringing  suit  before  the  removal  of  the  disability.1 

(b)  Within  What  Time  Party  under  Disability  Must  Sue.  —  Where  the  statute  pro- 
vides merely  that  the  time  during  which  a  party  is  under  disability  shall  not 
be  counted  against  him,  he  is  entitled  to  bring  his  action  at  any  time  within 
the  regular  statutory  period  after  his  disability  has  been  removed,  and  the 
length  of  time  will  therefore  depend  upon  the  nature  of  his  suit.3  But  in 
practically  all  the  states  such  persons  are  required  to  bring  their  actions  within 
a  fixed  time  after  the  removal  of  the  disability,  the  same  period  being  fixed 
for  all  classes  of  actions.3  And  many  of  the  statutes  limit  the  time  during 
which  particular  disabilities  shall  carry  an  exemption  from  the  operation  of  the 
statute.4 

District  of  Columbia.  —  Davis  v.  Coblens, 
12  App.  Cas.  (D.  C.)  51. 

Georgia.  —  Perkins  v.  Compton,  69  Ga.  736; 
Sparks  v.  Roberts,  65  Ga.  571. 

Illinois.  —  Hayward  v.  Gunn%  82  111.  385; 
Castner  v.  Walrod,  83  111.  171,  25  Am.  Rep. 
369;  Enos  v.  Buckley,  94  111.  458;  Geisen  v. 
Heiderich,  104  111.  537. 

Indiana.  —  Rosa  v.  Prather,  103  Ind.  191; 
Indianapolis  v.  Patterson,  112  Ind.  344;  Bar- 
netl  v.  Harshbarger,  105  Ind.  410;  Royse  v. 
Turnbaugh,  117  Ind.  539;  Ivey  v.  Markey,  132 
Ind.  546;  Ivey  v.  Mater,  134  Ind.  238. 

Kentucky. —  McDanell  v.  Landrum,  87  Ky. 
404,  12  Am.  St.  Rep.  500. 

Maine.  —  Brown  v.  Cousens,  51  Me.  301. 

Michigan.  —  King  v.  Merritt,  67  Mich.  194; 
Curbay  v.  Bellemer,  70  Mich.  106;  Douglass 
v.  Douglass,  72  Mich.  86. 

Nebraska.  —  Murphy  v.  J.  H.  Evans  Cily 
Steam  Laundry  Co.,  52  Neb.  593. 

See  also  Thompson  v.  Carmichael,  122  Pa. 
St.  478;  Hicks's  Estate,  20  Pa.  Co.  Ct.  386,  6 
Pa.  Dist.  682;  Nissley  v.  Brubaker,  192  Pa. 
St.  388. 

When  Married  Woman  Infant.  —  Statutes  of 
emancipation,  however,  do  not  ex  propria 
vigore  remove  the  disability  of  infancy  from  a 
married  woman  who  is  under  age.  Barrow  v. 
Wilson,  38  La.  Ann.  209. 

When  Husband  Is  Defendant.  —  Rev.  Stat.  Me. 
(1883),  c.  61,  §  5,  authorizing  married  women 
to  sue,  does  not  epply  to  an  action  in  which 
the  plaintiff's  husband  is  a  defendant;  in  such 
a  case  the  suspension  of  the  statute  arising 
from  coverture  continues.  Morrison  v.  Brown, 
84  Me.  82. 

1.  Chandler  v.  Vilett,  2  Saund.  120;  Jackson 
v.  Ransom,  10  Johns.  (N.  Y.)  410.  See  also 
Fink  v.  Campbell,  70  Fed.  Rep.  664,  37  U.  S. 
App.  462;  Rowland  v.  McGuire,  67  Ark.  320; 
Missouri  Pac.  R.  Co.  v.  Cooper,  57  Kan.  185; 
Onions  v.  Covington,  etc.,  R.,  etc.,  Co.,  (Ky. 
1899)  53  S.  W.  Rep.  8;  Keating  v.  Michigan 
Cent.  R.  Co.,  94  Mich.  219;  Geibel  v.  Elwell, 
91  Hun  (N.  Y.)  550  (guardian's  beginning  an 
action  does  not  set  statute  in  motion  against 
infant). 

2.  Monroe  v.  Simmons,  86  Ga.  344. 
8.  Time  of  Suit  After  Removal  of  Disability  — 

United  States.  —  Burt  v.  Thompson,  138  U.  S. 
114,  construing  Com  p.  Laws  N.  Mex.  1884, 
§  1869. 

Illinois.  —  Safford  v.  Stubbs,  117  111.  389; 
People  v.  Brooks,  123  111.  246,  affirming  22  111. 
App.  594- 


Indiana.  —  Walker  v.  Hill,  ill  Ind.  223; 
Wright  v.  Kleyla,  104  Ind.  223;  Sims  v.  Gay, 
109  Ind.  501;  Rnpert  v.  Martz,  116  Ind.  72; 
Ivey  v.  Mater,  134  Ind.  238;  King  v.  Car- 
michael, 136  Ind.  20,  43  Am.  St.  Rep.  303; 
Kennedy  v.  Warnica,  136  Ind.  161. 
Kansas.  —  Howbert  v.  Heyle,  47  Kan.  58. 
Kentucky.- — Sharp  v.  Stephens'  Committee 
(Ky.  1899)  52  S.  W.  Rep.  977;  Bankston  v. 
Crabtree  Coal  Min.  Co.,  95  Ky.  455. 

Missouri.  —  Shumate  v.  Snyder,  140  Mo.  77; 
Ogle  v.  Hignet,  (Mo.  1901)61  S.  W.  Rep.  596. 

Neio  Hampshire. —  Frost  v.  Eastern  R.  Co., 
64  N.  H.  220,  10  Am.  St.  Rep.  396. 

New  York.  —  Hoepfner  v.  Sevestre,  (Supm. 
Ct.  Gen.  T.)  10  N.  Y.  Supp.  51;  Geibel  v. 
Elwell,  91  Hun  (N.  Y.)  550. 

Pennsylvania.  —  Reagle  v.  Reagle,  179  Pa. 
St.  89. 

Wisconsin. — Gibson  v.  Gibson,  (Wis.  1900) 
84  N.  W.  Rep.  22. 

See  also  Jones  v.  Williams,  108  Ala.  282. 
Under  the  Indiana  Statute  requiring  a  per- 
son under  disability  to  bring  suit  within  two 
years  after  "  the  removal  of  the  disability 
and  another  statute  "  emancipating  "  married 
women,  a  married  woman  must  bring  suit  on 
a  cause  of  action  existing  prior  to  the  passage 
of  the  latter  statute  within  two  years  after  its 
passage.    Ivey  v.  Mater,  134  Ind.  238. 

Under  the  Arkansas  Statute,  where  the  time 
allowed  is  three  years,  a  similar  holding  has 
been  made.  Percy  v.  Cockrill,  53  Fed.  Rep. 
872,  10  U.  S.  App.  574. 

Under  the  South  Carolina  Statute,  Code  Civ. 
Pro.,  §  t22,  an  infant  must  sue,  in  all  cases, 
within  one  year  after  reaching  his  majority. 
Fricks  v.  Lewis,  26  S.  Car.  237.  See  also 
Black  v.  Pratt  Coal,  etc.,  Co.,  85  Ala.  504. 

Under  the  California  Statute  an  infant  has  five 
years  after  maturity  in  which  to  begin  an  action 
to  recover  land,  and  in  calculating  this  time 
the  whole  of  the  day  on  which  he  attains  his 
majority  is  to  be  counted  as  a  part  of  the  five 
years.  Ganahl  v.  Soher,  (Cal.  1884)  5  Pac. 
Rep.  80. 

4.  See  East  Tennessee  Iron,  etc.,  Co.  v.  Wig- 
gin,  68  Fed.  Rep.  446,  37  U.  S.  App.  129;  Elder 
v.  McCloskey,  (C.  C.  A.)  70  Fed.  Rep.  529 
(construing  Ohio  statute);  Jagau  v.  Goetz,  (C. 
PI.  Gen.  T.)  11  Misc.  (N.  Y.)  380;  Hyland  v. 
New  York  Cent.,  etc.,  R.  Co.,  24  N.  Y.  App. 
Div.  417;  Northrop  v.  Marquam,  16  Oregon 
173;  Updegrove  v.  Blum,  117  Pa.  St.  259  (no 
disability  allowed  to  extend  the  limitation  be- 
yond thirty  years). 
240  Volume  XIX. 


Postponement,  Suspension,    LIMITATION  OF  ACTIONS,    and  Interruption  of  Statute. 


(c)  Disability  Ineffective.  —  Where  the  statute  fixing  the  period  of  time  for  suit 
is  not  properly  a  statute  of  limitation,  but  is  a  qualification  annexed  to  a 
given  right,  there  is  no  exception  in  favor  of  persons  under  disability  unless 
expressly  made.1 

(d)  Disability  Not  Preventing  Suit.  —  The  mere  fact  that  the  disability  is  not  an 
obstacle  to  the  bringing  of  the  suit  does  not  destroy  the  exception  in  favor  of 
persons  under  disability;  and  therefore  an  infant  or  a  married  woman  may 
take  advantage  of  the  statutory  exception  in  his  or  her  favor  although  either 
might  have  brought  suit  earlier  by  a  next  friend  or  guardian.3 

(e)  Eight  of  Action  Derivatory.  —  Where  the  right  of  action  is  derivatory  and  did 
not  originate  in  the  person  under  disability,  as  where  an  infant  or  a  married 
woman  claims  through  an  ancestor's  estate,  such  person's  cause  of  action  is 
barred  when  such  a  time  has  elapsed  as  would  bar  an  action  by  the  original 
owner  of  the  right  of  action,  without  regard  to  the  disability.3 

(f)  Disabilities  Never  Presumed.  —  The  disability  is  never  presumed  to  exist.  It 
must  be  affirmatively  proven  by  the  party  claiming  it.4 

/.  Disabilities  of  Defendant.  —  The  provisions  in  the  statute  of  lim- 
itations relating  to  disabilities  relate  only  to  the  disabilities  of  the  plaintiff. 


Under  the  Kentucky  Statute  (Stat.  Ky.  1854, 
§  2508),  providing  that  the  right  of  action  for 
the  recovery  of  real  property  shall  not  in  any 
case  extend  beyond  thirly  years  from  the  time 
when  the  right  to  bring  the  action  first  accrued, 
a  married  woman  cannot,  after  the  lapse  of 
thirly  years,  maintain  an  action  against  a  rail- 
load  company  for  the  occupancy  of  her  lands, 
no  matter  what  the  circumstances  may  have 
been.  Louisville,  etc.,  R.  Co.  v.  Thompson, 
(Ky.  1899)48  S.  W.  Rep.  990.  See  to  the  same 
effect  Bradley  v.  Burges  s,  87  Ky.  648. 

1.  See  Ashbey  v.  Ashbey,  41  La.  Ann.  102 
(suit  for  nullity  of  mortgage).  See  also  supra, 
this  title,  The  Statutes  of  Limitation,  subdiv. 
2.  e.  (6)  From  Quali fieations  Annexed  to  Given 
Rifrht, 

2.  Where  Disability  No  Obstacle  to  Suit  — 
Georgia.  —  Monroe  v.  Simmons,  86  Ga.  344; 
Grimsby  v.  Hudnell,  76  Ga.  378,  2  Am.  St. 
Rep.  46. 

Kentucky.  —  Onions  v.  Covington,  etc.,  R., 
etc.,  Co.,  (Ky.  1899)  53  S.  W.  Rep.  8.  Com- 
pare  Darnell  v.  Adams,  13  B.  Mon.  (Ky.)  273. 

Michigan. — Keating  v.  Michigan  Cent.  R. 
Co.,  94  Mich.  219. 

Mississippi.  — North  v.  James,  61  Miss.  761; 
Barr  v.  Lewis,  71  Miss.  727;  Finney  v.  Speed, 
71  Miss.  35;  Hill  v.  Nash,  73  Miss.  854. 

New  Hampshire.  —  Frost  v.  Eastern  R.  Co., 
64  N.  H.  220,  10  Am.  St.  Kep.  396. 

Pennsylvania.  —  Mallack  v.  Mutual  L.  Ins. 
Co.,  5  Pa.  Dist.  113,  37  W.  N.  C.  (Pa.)  526; 
Kennedy  v.  Knight,  174  Pa.  St.  408.  Compare 
Thompson  v.  Carmichael,  122  Pa.  St.  478. 

Tennessee.  —  Henley  v.  Robb,  86  Tenn.  4"4; 
Alvis  v.  Oglesby,  87  Tenn.  172. 

Texas.  —  Alsup  v.  Jordan,  69  Tex.  300,  5  Am. 
St.  Rep.  53.  Compare  Hussey  v.  Moser,  70 
Tex.  42. 

See  also  Fink  v.  Campbell,  70  Fed.  Rep.  664, 
37  U.  S.  App.  462,  construing  Code  Tenn.  (1884), 
§  3451;  Diffenderfer  v.  Scott,  5  Ind.  App.  243. 
Compare  Lee  v.  Wood,  85  Ala.  169;  Bryan  v. 
Weems,  29  Ala.  423,  65  Am.  Dec.  407;  Riggs 
v.  Fuller,  54  Ala.  141:  Molton  v.  Henderson, 
62  Ala.  426;  Martin  v.  Tally,  72  Ala.  23. 

A  Wife  Abandoned  by  Her  Husband  is,  it  seems, 
still  entitled  to  the  benefit  of  the  exception  in 
19  C.  of  L. — 16 


favor  of  married  women,  even  though  the  stat- 
ute allows  her,  in  such  a  case,  to  sue  alone. 
Throckmorton  v.  Pence,  121  Mo.  50.  See  also 
McDanell  v.  Landrum,  87  Ky.  404,  12  Am. 
St.  Rep.  500. 

Under  the  Texas  Statute,  the  wife's  power  to 
sue  alone  for  the  protection  of  her  homestead 
and  the  enforcement  of  her  rights  destroys, 
pro  tanto,  her  disability  of  coverture  and  causes 
the  statute  to  begin  to  run  against  her  without 
regard  to  her  coverture.  Hussey  v.  Moser,  70 
Tex.  42,  citing  Kelley  v.  Whitmore,  41  Tex. 
647;  Smith  v.  Uzzell,  61  Tex.  221,  and  Simon- 
ton  v.  Mayblum,  59  Tex.  7.  Compare  Alsup  v. 
Jordan,  69  Tex.  300,  5  Am.  St.  Rep.  53.  See 
also  Cuellar  v.  Dewitt,  5  Tex.  Civ.  App.  568. 

In  North  Carolina  the  rule  seems  to  be  that 
while  (he  statute  does  not  run  against  an  in- 
fant while  he  is  without  a  guardian,  it  does 
run  against  him  when  he  has  a  guardian  as  to 
all  rights  of  action  which  his  guardian  may 
and  ought  to  enforce  for  him.  Culp  v.  Lee, 
109  N.  Car.  675;  Brawley  v.  Brawley,  109  N. 
Car.  524.  See  also  Lee  v.  Wood  85  Ala.  169; 
Cross  r\  Craven,  120  N.  Car.  331. 

3.  When  Cause  of  Action  Derivatory. — See  Mor- 
gan v.  Woods,  69  Ga.  599.  See  also  Tinsley  v. 
Pitts,  (Kan.  App.  1900)62  Pac.  Rep.  536,  where 
the  question  was  discussed.  And  see  supra, 
this  section.  General  Principles  as  to  Exceptions 
—  When  Disability  Must  Have  Existed  (p.  225). 

Inchoate  Eight. —  A  wife  conveyed  land  while 
an  infant  and  died,  still  an  infant,  leaving  an 
infant  daughter.  It  was  held  that  the  statute 
did  not  begin  to  run  against  the  daughter  un- 
til her  majority,  the  court  saying:  "  The  doc- 
trine prohibiting  the  tacking  of  disabilities 
does  not  attach  to  the  transmission  of  an  in- 
choate right  from  ancestor  to  heir  like  the  one 
at  bar.  In  order  to  evoke  that  doctrine,  there 
must  have  been  something  more  than  an  in- 
cipient or  an  incomplete  right;  in  other  words, 
something  entitling  the  ancestor  to  sue  and 
some  failure  to  do  so."  Harris  v.  Ross,  86 
Mo.  103,  56  Am.  Rep.  411.  Compare  Dyer  v. 
Wittier,  89  Mo.  81,  58  Am.  Rep.  85. 

4.  French  v.  Watson,  52  Ark.  168;  Hunt  v. 
Gray,  76  Iowa  268;  Warlkk  v.  Plonck,  103  N. 
Car,  81. 

241  Volume  XIX. 


Postponement,  Suspension,  LI  Ml  TA  TION  OF  A  CTIONS.    and  Interruption  of  Statute. 


The  operation  of  the  statute  is  not  postponed  by  the  fact  that  the  defendant 
is  an  infant  or  a  married  woman  or  under  a  similar  disability.1  The  absence 
of  fraud  of  the  defendant  may  postpone  the  running  of  the  statute,  but  these 
are  not  to  be  classed  as  disabilities.2 

4.  Fraud  and  Fraudulent  Concealment  —  a.  Several  Classes  of  Cases  — 
(i)  ///  General.  —  With  respect  to  the  effect  of  fraud  on  the  operation  of  the 
statute  of  limitations,  four  classes  of  cases  have  arisen:  (i)  where  the  cause 
of  action  is  founded  on  an  open  fraud  committed;  (2)  where  the  cause  of 
action  is  founded  on  a  fraud  the  facts  of  which  did  not  come  to  the  knowledge 
of  the  party  defrauded  until  long  after  its  commission  ;  (3)  where  the  cause  of 
action,  not  arising  from  fraud,  has  been,  through  the  defendant's  fraud,  con- 
cealed from  the  party's  knowledge;  and  (4)  where,  though  there  has  been  no 
concealment,  and  no  original  fraud,  the  party  is  prevented  from  bringing  his 
action  within  the  statutory  period  by  the  fraud  of  the  defendant  in  inducing 
him  to  delay  his  suit.-'1 

(2)  Open  Fr mid.  — That  the  mere  fact  that  the  plaintiff's  cause  of  action  is 
a  fraud  committed  does  not  affect  the  operation  of  the  statute  of  limitations 
where  the  facts  are  known  and  there  is  no  concealment,  has  never  been 
questioned.4 

(3)  Fraud  Without  Concealment. — It  Is  Sometimes  Suggested  that  Both  Fraud  and 
Concealment  Must  Concur  in  order  to  justify  the  application  of  the  equity  rule  post- 
poning the  running  of  the  statute  until  a  discovery  of  the  fraud.5  But  this  is 
merely  stating,  in  a  different  form,  the  recognized  exception  that  the  statute 
is  not  postponed  where  the  plaintiff  knew  or  ought  to  have  known  of  the 
fraud.6 

The  Distinction  between  c  iuses  of  action  arising  from  fraud  where  the  basis  of 
the  action  is  the  original  fraud  of  a  defendant,  and  cases  in  which  the  cause  of 
action  arises  from  some  other  wrong,  is  that  in  the  former  class  of  cases  the 
mere  silence  of  the  party  is  regarded  as  a  continuation  of  the  original  fraud 
and  as  constituting  a  fraudulent  concealment,7  while  in  the  latter  class  of  cases 
there  must  be  some  affirmative  act  or  line  of  conduct  by  the  defendant,  some- 
thing more  than  mere  silence  on  his  part  and  ignorance  on  the  part  of  the 
plaintiff,  to  justify  an  application  of  the  rule  postponing  the  statute.8 

When  the  Basis  of  the  Action  or  Suit  Is  Some  Fraud  committed  by  the  defendant, 
and  the  plaintiff  does  not,  and  cannot  by  exercising  due  diligence,  discover  it 
immediately,  the  original  fraud  is  regarded  not  only  as  causing  the  wrong 
complained  of  and  for  which  the  action  or  suit  is  brought,  but  as  concealing 
the  wrong,  without  any  special  proof  as  to  the  concealment  beyond  a  showing 


1.  Disabilities  of  Defendant.  —  Jones  v.  Tur- 
beville,  2  Ves.  Jr.  13;  Fannin  Anderson,  7 
Q.  B.  8ti,  53  E  C.  L.  811;  Mattel  of  Griffith, 
35  Kan.  377  (imprisonment);  Petelin  v.  His 
Creditors.  51  La.  Ann.  1660  (infant  defendant 
without  tutor);  Hodges  v.  Darden,  51  Miss. 
199  (coverture  of  defendant);  Baird  v.  Rey- 
nolds, 99  N.  Car.  473;  Grady.'.  Wilson,  115  N. 
Car.  344,  44  Am.  St.  Rep.  461  (insanity  of 
debtor  does  not  postpone  or  interrupt  stat- 
ute). 

2.  See  supra,  this  subsection,  Absence  of  De- 
fendant; infra,  this  section,  Fraud  and  Fraud- 
ulent Concealment. 

3.  See  Porter  v.  Cocke,  Peck  (Tenn.)  40. 

4.  Rule  as  to  Open  Fraud.  —  Porter  v.  Cocke, 
Peck  (Tenn  )  40,  per  Brown,  J.,  citing  Beckford 
v.  Wade,  17  Ves.  Jr.  88,  and  Hovenden  v.  An- 
neslev,  2Sch.  &  Lef.  633. 

5.  Fraud  Without  Concealment.  —  Martin  v. 
Smith,  1  Dill.  (U.  S.)  85;  Jackson  v.  Jackson, 
149  Ind.  238. 


6.  See  infra,  this  su  bsection,  Qualification  of 

Rule. 

The  case  of  State  v.  Furlong,  60  Miss.  839, 
is  sometimes  cited  as  authority  for  the  propo- 
sition that  fraud  wi  thout  concealment  does  not 
operate  to  postpone  the  running  of  the  statute 
of  limitations.  But  the  real  basis  of  that  de- 
cision was  the  fsct  that  the  alleged  fraud  was 
a  matter  of  public  record  of  which  the  plain- 
tiff ought  to  have  been  aware  and  which  it 
could  easily  have  known  had  its  officers  exer- 
cised due  diligence.  It  was  merely  an  appli- 
cation of  the  rule  that  the  limitation  begins  to 
run  from  the  time  when  the  plaintiff  ought  to 
have  become  aware  of  the  fraud  complained  of. 

7.  Dorsey  Mach.  Co.  v.  McCaffrey.  139  Ind. 
P45,  47  Am.  St.  Rep.  290;  Wear  v.  Skinner.  46 
Md.  257.  Compare,  however,  Smith  v.  Blach- 
Isy.  (Pa.  iqoi)  47  Atl.  Rep.  985;  Fleming!/. 
Culbert,  46  Pa.  St.  498. 

8.  Bailey  v.  Glover,  21  Wall.  (U.  S.)  342,  per 
Miller,  J. 
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by  the  plaintiff  that,  though  exercising  clue  diligence,  he  did  not 
not  become  aware  of  the  original  wrong.  In  this  way,  causes  of  action  arising 
out  of  a  fraud  by  the  defendant  rest  upon  the  same  footing,  so  far  as  the  rule 
under  consideration  is  concerned,  as  other  causes  of  action  not  arising  from 
fraud  but  which  have  been  concealed  by  fraud.  In  either  case,  the  statute 
begins  to  run  only  from  the  time  when  the  wrong  of  which  the  plaintiff  com- 
plains was  or  ought  to  have  been  discovered  by  him.1 

(4)  Concealment  Without  Fraud.  —  Many  authorities  use  the  expression  that 
concealment  without  fraud  will  not  affect  the  running  of  the  statute.2  But 
this  statement  is  inaccurate  unless  mere  ignorance  on  the  part  of  the  plaintiff 
is  synonymous  with  actual  concealment  by  the  defendant.3  That  the  mere 
ignorance  of  the  plaintiff  of  his  cause  of  action  does  not  ordinarily  affect  the 
running  of  the  statute  is  nowhere  denied.4  But  any  concealment  of  the  cause 
of  action  by  the  defendant,  accomplished  by  any  positive  affirmative  act  and 
not  by  mere  silence,  is  of  itself  fraudulent  and  will  postpone  the  running  of 
the  statute  without  proof  of  other  fraud.5  Where,  however,  the  statute 
expressly  limits  the  operation  of  the  rule  by  providing  for  its  recognition  only 
in  "  an  action  for  relief  on  the  ground  of  fraud,"  it  seems  that  the  mere  con- 
cealment of  any  cause  of  action,  other  than  one  based  on  fraud,  does  not  post- 
pone the  running  of  the  statute  of  limitations.6 

b.  Effect  of  Fraud  and  Concealment  —  (i)  In  Equity.— It  has 
always  been  the  rule  in  equity  that  the  defendant's  fraudulent  concealment  of 
a  cause  of  action  will  postpone  the  running  of  the  statute  until  such  time  as 
the  plaintiff  discovers  the  fraud  ;  the  defendant  having,  by  his  own  wrongdoing, 
prevented  the  plaintiff  from  instituting  his  suit,  will  not  be  permitted  to  take 
advantage  of  his  own  wrong  by  setting  up  the  statute  as  a  defense.7  This 
rule  is  provided  for  by  statute  in  many  of  the  states,  but  exists  in  equity  courts 
independently  of  statutory  provision. 


1.  See  Bailey  v.  Glover,  21  Wall.  (U.S.)  347; 
Quimby  v.  Blackey,  63  N.  H.  77;  Turnbull  v. 
GaisJen,2  Strobh.  Eq.  (S.  Car.)  14;  Haywood 
v.  Marsh,  6  Yerg.  (Tenn.)  69.  Compare  Gibbs 
v.  Guild,  9  Q.  B.  D.  59;  Simmons  v.  Baynard, 
30  Fed.  Rep  538. 

2.  Concealment  Without  Fraud.  —  See  Taylor 
v.  Robiiiscn,  69  Ala.  269;  Printup  v.  Alexan- 
der, 69  Ga.  553;  Given  v.  Whitmore,  73  Me. 
374;  Chosen  Freeholders  v.  Veghte,  44  N.  J. 
L.  509. 

3.  "  Concealment "   Indicates  Positive  Act.  — 

Bui  the  word  indicates  either  some  positive 
actorafhrmativelineof  conduct;  mere  inaction 
or  silence  (unless  it  be  a  case  where  the  party 
oughtjto  speak,  as  where  he  sustains  a  fiduciary 
or  trust  relition)  is  not  within  the  term.  See 
Conceal  —  Concealment,  vol.  6,  p.  420,  and 
cases  cited.  See  also  infra,  this  subsection, 
What  Constitutes  Fraudulent  Concealment,  where 
the  meaning  of  the  word  as  used  in  statute's 
providing  that  the  statute  shall  not  run  where 
the  defendant  conceals  himself  to  evade  service 
of  process  is  given. 

The  Indiana  Statute  providing  that  if  a  party 
liable  to  an  aciion  shall  conceal  the  tact  from 
the  knowledge  of  the  party  entiiled  thereto  the 
statute  of  limitations  shall  not  begin  to  run 
until  discovery  by  the  latter,  applies  only  to 
a  concealment  by  positive  or  affirmative  acts: 
and  not  to  a  concealment  by  mere  silence. 
Miller  v.  Powers.  119  Ind.  79 

4.  See  infra,  this  subsection,  Effe.tof  Fraud 
and  Concealment. 

5.  Manufacturers'  Nat.  Bank  v.  Perry,  144 


Mass.  313;  Carrier  v.  Chicago,  etc.,  R.  Co.,  79 
Iowa  80. 

6.  Perry  v.  Wade,  31  Kan.  428.  See  also 
Losch  v.  Pickett,  36  Kan.  216. 

7.  Fraud  and  Concealment  —  In  Equity  —  Eng- 
land. —  Hovenden  v.  Annesley,  2  Sch.  &  Lef. 
634;  Betjemann  v.  Bet  jemann,  (1895)  2  Ch.  474; 
Gibbs  v.  Guild,  8  Q.  B.  D.  296. 

United  Stales.  —  Prevost  v.  Gratz,  6  Wheat. 
(U.  S.)48i;  Michoud  v.  Girod,  4  How.  (U.  S.) 
503.;  Veazie  v.  Williams,  8  How.  (U.  S.)  158: 
Meader  v.  Norton,  n  Wall.  (U.  S.)458;  Bailev 
v.  Glover,  21  Wall.  (U.  S.)  347;  Brown  v. 
Buena  Vista  County,  95  U.  S.  157;  Rosenthal 
v.  Walker,  in  U.  S.  190;  Kirby  v.  Lake  Shore, 
etc.,  R.  Co.,  120  U.  S.  130;  Jones  v.  Van  Doren, 
130  U.  S.  fi84;  Jaffrey  v.  Bear,  42  Fed.  Rep. 
570;  Sherwood  v.  Sutton,  5  Mason  (U.  S.)  143; 
Taylor  v.  South,  etc.,  Alabama  R.  Co.,  13  Fed. 
Rep.  152;  Farrar  v.  Bernheim,  75  Fed.  Rep. 
136,  41  U.  S.  App.  172;  Hudson  v.  Bishop,  32 
Fed.  Rep.  519;  U.  S.  v.  Marks,  3  Wall.  Jr.  (C. 
C.)  358;  Pratt  v.  Northam,  5  Mason  (U.  S.)  95; 
Mitchell  v.  Thompson,  1  McLean  (U.  S.)  96 
Piatt  v.  Vattier,  1  McLean  (U.  S.)  146;  John- 
ston v.  Roe,  1  Fed.  Rep.  696,  wherein  it  was 
said  that  the  principle  is  '  too  well  settled  to 
require  the  citation  of  authorities." 

Alabama.  —  Snodgrass  v.  Branch  Bank,  25 
Ala.  i6r,  60  Am.  Dec.  505,  Martin  v.  Martin, 
35  Ala.  560.  By  Code  Ala.  1S86,  £  2630  (Civ. 
Code  1896,  §  2813),  a  party  has  twelve  months 
from  discovery  of  the  fraud  in  which  to  begin 
his  suit.  Heflin  v.  Ashford,  85  Ala.  125;  Por- 
ter v.  Srnith,  65  Ala.  169.  Holt  v.  Wilson,  75 
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(2)  At  Lata.  —  The  Doctrine  of  Many  of  the  Early  Cases,  and  that  still  maintained 
in  a  few  jurisdictions,  was  that  the  time  fixed  by  the  statute  for  the  bringing 
of  actions  was  absolute;  that  the  operation  of  the  statute  would  not  be  pre- 


Ala.  58;  Gordon  v.  Ross,  63  Ala.  363.  Com- 
pare Reed  v.  Minell,  30  Ala.  61. 

Arkansas.  —  McKneely  v.  Terry,  61  Ark.  527. 

California.  —  Currey  v.  Allen,  34  Cal.  254; 
Odell  v.  Moss,  130  Cal.  352;  Kane  v.  Cook, 
8  Cal.  449;  Oakland  v.  Carpentier,  13  Cal. 
540  (defendant  fraudulently  procuring  his 
own  election  as  town  trustee);  Marshall  v. 
Buchanan,  35  Cal.  264,  95  Am.  Dec.  95; 
Crowther  v.  Rowlandson,  27  Cal.  376  (fraud 
practiced  on  insane  person). 

Delaware.  —  Lieberman  v.  Wilmington  First 
Nat.  Bank,  (Del.  1900)  45  Atl.  Rep.  901;  Sparks 
v.  Farmers'  Bank,  3  Del.  Ch.  275. 

Georgia.  —  Stocks  v.  Van  Leonard,  8  Ga.  511 ; 
Hoyle  v.  Jones,  35  Ga.  40,  89  Am.  Dec.  273; 
Short  v.  Mathis,  107  Ga.  807;  Kirkley  v.  Sharp, 
98  Ga.  484;  Pendergrast  v.  Koley,  8  Ga.  1; 
Walkers-'.  Walker,  25  Ga.  76;  Persons  v.  Jones, 
12  Ga.  371,  58  Am.  Dec.  476.  Compare  Small  v. 
Cohen,  102  Ga.  248,  holding  that  an  action  for 
damages  to  the  plaintiff  arising  out  of  the  pur- 
chase by  him  of  a  note  induced  by  the  fraudu- 
lent misrepresentations  of  the  defendant  was 
one  merely  for  a  breach  of  warranty  and  not 
within  the  rule  of  the  text.  See  also  Pollock 
v.  Cox,  108  Ga.  430;  Edmonds  v.  Goodwyn,  28 
Ga.  38  (fraud  no  excuse  after  thirty  years). 

Illinois.  — Greenman  v.  Greenman,  107  111. 
404;  Campbell  v.  Vining,  23  111.  525. 

Indiana.  —  Matlock  v.  Todd,  25  Ind.  128; 
Brake  v.  Payne,  137  Ind.  479;  Raymond  v. 
Simonson,  4  Blackf.  (Ind.)  77. 

Iowa.  —  Carrier  v.  Chicago,  etc.,  R.  Co.,  79 
Iowa  80;  Cook  o.  Chicago,  etc.,  R.  Co.,  81 
Iowa  5 5  t ,  25  Am.  St.  Rep.  512;  District  Tp.  v. 
French,  40  Iowa  601;  McGinnis  v.  Hunt,  47 
Iowa  668;  Higginsjv.  Mendenhall,  51  Iowai35; 
Shreves  v.  Leonard,  56  Iowa  74;  Clews  v. 
Traer,  57  Iowa  459;  Manatt  v.  Starr,  72  Iowa 
677;  Findley  v.  Stewart,  46  Iowa  655;  Brad- 
ford v.  McCormick,  71  Iowa  129;  Wilder  v. 
Secor,  72  Iowa  t6i,  2  Am.  St.  Rep.  236;  Witt 
v.  Day,  (Iowa  1900)  83  N.  W.  Rep.  797; 
Mereness  v.  Charles  City  First  Nat.  Bank, 
(Iowa  1900)  83  N.  W.  Rep.  712;  Gerrish  v.  Sea- 
ton,  73  I  wa  15. 

Kansas.  —  Gano  v.  Martin,  (Kan.  App.  1900) 
61  Pac.  Rep.  460  (husband  fraudulently  con- 
cealing insanity  of  his  wife  on  fatyh  of  whose 
mortgage  money  was  loaned);  People  v.  Etten- 
son,  60  Kan.  858,  56  Pac.  Rep.  749;  Brown  v. 
Brown,  (Kan.  1901)  64  Pac.  Rep.  599  (action  to 
set  aside  deed  obtained  by  fraud). 

Kentucky.  —  Donnelly  v.  Donnelly,  8  B. 
Mon.  (Ky.)  113;  Frankfort  Bank  v.  Markley, 
1  Dana  (Ky.)  373;  Crane  v.  Prather,  4  J.  J. 
Marsh.  (Ky.)  75;  Pyle  v.  Beckwith,  1  J.  J. 
Marsh.  (Ky.)  445;  Talbott  v.  Todd,  5  Dana 
(Ky.)  190. 

Maine.  —  McKown  v.  Whitmore,  31  Me.  448; 
Penobscot  R.  Co.  v.  Mayo,  67  Me.  470,  24  Am. 
Rep.  45  (action  at  law). 

Maryland.  —  Wear  v.  Skinner,  46  Md.  257, 
24  Am.  Rep.  518. 

Massachusetts.  —  First  Massachusetts  Turn- 
pike Corp.  v.  Field,  3  Mass.  201,  3  Am.  Dec. 
124;  Welles  v.  Fish,  3  Pick.  (Mass.)  74;  Gra- 


ham v.  Stanton,  (Mass.  1901)  58  N.  E.  Rep. 
1023;  Cooper  v.  Cooper,  147  Mass.  370,  9  Am. 
St.  Rep.  721;  Ogden  v.  McHugh,  167  Mass. 
276,  57  Am.  St.  Rep.  456;  Atlantic  Nat.  Bank 
v.  Harris,  118  Mass.  147;  Homer  v.  Fish,  1 
Pick.  (Mass.)  435,  11  Am.  Dec.  218.  Compare 
Wells  v.  Child,  12  Allen  (Mass.)  333. 

Michigan.  —  Stebbins  v.  Patterson,  108 
Mich.  537;  Allen  v.  Conklin,  112  Mich.  74; 
Tompkins  v.  Hollister,  60  Mich.  470. 

Minnesota.  —  Lewis  v.  Welch,  47  Minn.  193. 
Mississippi.  —  Ed  wards  v.  Gibbs,  39  Miss.  166 
(debtor  withholding  will  from  record);  Liver- 
more  v.  Johnson,  27  Miss.  284.  See  also,  as 
recognizing  the  rule,  but  refusing  to  apply  it 
because  the  facts  did  not  warrant  it.  Buckner 
v.  Calcote,  28  Miss.  432;  Cook  v.  Lindsey,  34 
Miss.  451;  Stale  v.  Furlong,  60  Miss.  844.  See 
also  Wilson  v.  Ivy,  32  Miss.  233. 

Nebraska.  —  Blake  v.  Chambers,  4  Neb.  90 
(suit  for  fraudulent  misappropriation  of  funds 
by  executor);  Shellenberger  v.  Ransom.  41 
Neb.  631. 

New  Hampshire.  —  Douglas  v.  Elkins,  28  N. 
H.  26;  Way  p.  Cutting,  20  N.  H.  187;  Coolidge 
v.  Alcock,  30  N.  H.  329  (what  amounts  to  con- 
cealment); Bowman  v.  Sanborn,  18  N.  H.  205. 

New  Jersey.  —  Holloway  v.  Appelget,  55  N. 
J.  Eq.  583;  Lincoln  v.  Judd,  49  N.  J.  Eq.  3S7; 
Williams  v.  Carle,  10  N.  J.  Eq.  543. 

New  Mexico.  —  Albright  v.  Texas,  etc.,  R. 
Co.,  8  N.  Mex.  no. 

New  York.  —  Sears  v.  Shafer,  6  N.  Y.  268; 
Troup  v.  Smith,  20  Johns.  (N.  Y.)47;  Rhine- 
lander  v.  Barrow,  17  Johns.  (N.  Y.)  538;  Gal- 
lup v.  Bernd,  (Supm.  Ct.  Gen.  T.)  1  N.  V. 
Supp.  47S. 

North  Carolina.  —  Summerlin  v.  Cowles,  101 
N.  Car.  473.  See  also  Hamilton  v.  Shepperd, 
3  Murph.  (7  N.  Car.)  115. 

Ohio.  — Longworth  v.  Hunt,  11  Ohio  St.  194. 

Compare  Fee  v.  Fee,  10  Ohio  469,  36  Am.  Dec. 
103. 

Pennsylvania, — Jones  v.  Conoway,  4  Yeates 
(Pa.)  109;  Pennock  v.  Freeman,  1  Watts  (Pa.) 
401;  Hamilton  v.  Hamilton,  IS  Pa.  St.  20,  55 
Am.  Dec.  585;  Bricker  v.  Lightner,  40  Pa.  St. 
199;  Thompson  v.  Smith,  7  S.  &  R.  (Pa  )  209, 
10  Am.  Dec.  453;  Neely's  Appeal,  85  Pa.  St. 
387;  Dicken  v.  Hays,  (Pa.  18S6)  7  All.  Rep.  58; 
Fleming  v.  Culbert,  46  Pa.  St.  498;  Wicker- 
sham  v.  Lee,  83  Pa.  St.  416;  Morgan  v.  Tener, 
83  Pa.  St.  305;  Sankey  v.  McElvey,  104  Pa. 
St.  265.  49  Am.  Rep.  575;  Hughes  v.  Waynes- 
burg  First  Nat.  Bank,  no  Pa.  St.  428;  Lewey 
v.  H.  C.  Fricke  Coke  Co.,  166  Pa.  St.  536,  45 
Am.  St.  Rep.  684;  Smith  v.  Blachley,  1S8  Pa. 
St.  550,  43  W.  N.  C.  (Pa.)  201;  Claghorn's  Es- 
tate, 181  Pa.  St.  609;  Semple  v.  Gallery,  184 
Pa.  St.  95,  41  W.  N.  C.  (Pa.)  356  (seller  of 
bonds  fraudulently  converting  them);  Glenn 
v.  Cuttle,  2  Grant  Cas.  (Pa.)  273;  Ferris  v. 
Henderson,  12  Pa  St.  49,  51  Am.  Dec.  580. 

Rhode  Island.  —  Peck  v.  Bank  of  America, 
16  R.  I.  710;  Reynolds  v.  Hennessy,  17  R.  I. 
169. 

South  Carolina.  —  Garvin  »,   Garvin,  40  S. 
Car.  435;  Prescott  v.  Hubbell,  1  Hill  Eq.  (S. 
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vented  or  delayed  by  any  circumstance  or  cause  other  than  those  for  which 
express  provision  was  made,  and  therefore  the  fraudulent  concealment  of  a 
cause  of  action  by  a  defendant  would  not  affect  the  operation  of  the  statute 
except  in  cases  cognizable  only  in  equity.' 

Later  Doctrine.  —  There  has,  however,  been  a  general  tendency,  keeping  pace 
with  statutory  provisions  designed  for  the  same  end,  to  engraft  on  to  the 
statutes  an  implied  exception  in  favor  of  cases  where  the  defendant  fraudu- 
lently conceals  the  cause  of  action,  on  the  ground  that,  as  statutes  of  limita- 
tion were  designed  largely  for  the  purpose  of  preventing  fraud,  they  should 
not  be  so  construed  as  to  promote  or  encourage  it.a 


Car.)  210;  Harrell  v.  Kelly,  2  McCord  L. 
(S.  Car.)  426;  Parham  v.  McCravy,  6  Rich.  Eq. 
(S.  Car.)  140;  Croft  v.  Arthur,  3  Desaus.  (S. 
Car.)  223;  Turnbull  v.  Gadsden,  2  Strobh.  Eq. 
(S.  Car.)  14.  Compare  Beck  v.  Searson,  8  Rich. 
Eq.  (S.  Car.)  130  (bill  to  set  aside  conveyances 
on  ground  of  fraud  and  undue  influence);  Cox 
v.  Cox,  6  Rich.  Eq.  (S.  Car.)  275, 

Tennessee.  —  Haywood  v.  Marsh,  6  Yerg. 
(Tenn.)  69;  Herndon  v.  Lewis,  (Tenn.  Ch. 
1896)  36  S.  W.  Rep.  953;  Smart  v.  Waterhouse, 
10  Yerg.  (Tenn.)  105.  See  also  Hay nie  v.  Hall, 
5  Humph.  (Tenn.)  290,  42  Am.  Dec.  427. 

Texas.  — Stale  v.  Stone  Cattle,  etc.,  Co.,  66 
Tex.  363;  State  v.  Wichita  Land,  etc.,  Co.,  73 
Tex.  450;  McDonald  v.  McGuire,  8  Tex.  361; 
Williams  v,  Lumpkin,  (Tex.  Civ.  App.  1894) 
26  S.  W.  Rep.  103;  Texas,  etc.,  R.  Co.  v. 
Gay,  86  Tex.  571,  88  Tex.  in;  Worst  v.  Sgit- 
covich,  (Tex.  Civ.  App.  1898)468.  W.  Rep.  72; 
Vodrie  v.  Tynan,  (Tex.  Civ.  App.  1900)  57  S. 
W.  Rep.  681;  American  Freehold  Land  Mortg. 
Co.  v.  Pace,  23  Tex.  Civ.  App.  222;  Smith  v. 
Talbot,  18  Tex.  774;  Smith  v.  Fly,  24  Tex.  345, 
76  Am  Dec.  109 

Vermont.  —  Morrill  v.  Palmer,  68  Vt.  I. 
Compare  Smith  v.  Bishop,  9  Vt.  no,  31  Am. 
Dec.  607. 

Virginia.  —  Shields  v.  Anderson,  3  Leigh 
(Va.)  729;  Bumgardner  v.  Harris,  92  Va.  188; 
Crauford  v.  Smith,  93  Va.  623.  See  also  Rice 
v.  White,  4  Leigh  (Va.)  474  (action  for  deceit 
practiced  on  sale  of  chattel). 

Washington.  —  Wickham  v.  Sprague,  18 
Wash.  466. 

Wisconsin.  —  O'Dell  -.  Burnham,  61  Wis. 
562;  Maldaner  v.  Beurhaus,  (Wis.  1900)  84  N. 
W.  Rep.  25. 

1.  Rule  at  Law  —  Original  Doctrine.  —  In 
Troup  v.  Smith,  20  Johns.  (N.  Y.)  33,  which 
was  an  action  of  assumpsit  for  negligence  in 
the  performance  of  certain  work,  it  was  held 
that  the  rlea  of  the  statute  of  limitations  could 
not  be  answered  by  showing  that  the  defend- 
ant had  fraudulently  so  concealed  the  bad 
quality  of  the  work  that  it  was  not  discovered 
until  after  the  statutory  period  had  elapsed. 
And  this  case  has  been  followed  in  Leonard  v. 
Pitney,  5  Wend.  (N.  Y.)  30;  M'Crea  v.  Pur- 
mort,  16  Wend.  (N.  Y.)  460,  30  Am.  Dec.  103; 
Allen  v.  Mille,  17  Wend.  (N.  Y.)  202:  and 
Humbert  v.  Trinity  Church,  24  Wend.  (N.  Y.) 
610,  in  which  last  case  Cowen,  J.,  said: 
"  There  is  no  case  either  in  England  or  in 
this  state  wherein  fraud  has  been  received  as 
an  answer  to  any  statute  of  limitation,  when 
the  statute  was  interposed  against  a  mere 
legal  claim." 

For  Other  Cases  Upholding  the  Same  Rule,  see 
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Pyle  v.  Beckwith,  1  J.  J.  Marsh.  (Ky.)  445; 
Eilis  v.  Kelso,  18  B.  Mon.  (Ky.)  296;  Hamil- 
ton v.  Shepperd,  3  Murph.  (7  N.  Car.)  115; 
Baines  v.  Williams,  3  Ired.  L.  (25  N.  Car.)  481 ; 
Fee  v.  Fee,  ioOhio469,  36  Am.  Dec.  103;  Miles 
v.  Berry,  1  Hill  L.  (S.  Car.)  296;  Prescott  v. 
Hubbell,  1  Hill  Eq.  (S.  Car.)  210;  York  v. 
Bright,  4  Humph.  (Tenn.)  312;  Porters.  Cocke, 
Peck  (Tenn.)  40;  Cocke  v.  M'Ginnis,  Mart.  & 
Y.  (Tenn.)  364,  17  Am.  Dec.  809;  Callis  v. 
Waddy,  2  Munf.  (Va.)  511.  See  also  Gibbs 
v.  Guild,  9  Q.  B.  D.  59,  reviewing  the  English 
decisions  and  citing  Hunter  v.  Gibbons,  1  H. 
&  N.  459,  and  Imperial  Gas  Light,  etc.,  Co.  v. 
London  Gas  Light  Co.,  10  Exch.  39.  as  hold- 
ing that  at  common  law  fraud  by  the  defend- 
ant will  not  prevent  the  running  of  the  statute; 
Smith  v.  Blachley,  (Pa.  1900)  47  Atl.  Rep.  985; 
Burwell  v.  Linthicum,  ico  N.  Car.  145. 

Early  Authorities  Contra.  —  While  the  doctrine 
above  stated  had  the  support  of  the  majority 
of  the  early  cases,  there  are  a  number  of  con- 
temporaneous authorities  holding  in  favor  of 
the  more  modern  doctrine.  Thus  in  Bree  v. 
Holbech,  2  Dougl.  655,  Lord  Mansfield  said: 
"  There  may  be  cases,  too,  which  fraud  will 
lake  out  of  the  statute  of  limitations."  This 
expression  of  Lord  Mansfield,  though  purely  a 
cictum,  has  been  cited  as  authority  for  the 
modern  doctrine.  See  Troup  v.  Smith,  20 
Johns.  (N.  Y.)  45.  See  also  Sherwood  v.  Sut- 
ton, 5  Mason  (U.  S.)  152,  when  Story,  J.,  criti- 
cised the  leading  case  of  Troup  v.  Smith,  20 
Johns.  (N.  Y.)  33. 

Other  early  cases  following  the  dictum  of 
Lord  Mansfield  in  Bree  v.  Holbeck,  2  Dougl. 
655,  are  Clark  p.  Hougham,  3  Dowl.  &  R.  322; 
Granger  v.  George,  5  B.  &  C.  149,  11  E.  C.  L. 
185;  Mitchell  v.  Thompson,  1  McLean  (U.  S.) 
96;  Carr  v.  Hilion,  1  Curt.  (U.  S.)  230;  Welles 
v.  Fish,  3  Pick.  (Mass.)  75;  Farnam  v.  Brooks, 
9  Pick.  (Mass.)  244;  Jones  v,  Conoway,  4 
Yeates  (Pa.)  109;  Rush  v.  Barr,  1  Watts  (Pa  ) 
no;  Pennock  w.  Freeman,  1  Walls  (Pa.)  401. 
See  also  Hoyle  v.  Jones,  35  Ga.  40,  89  Am. 
Dec.  273;  Campbell  z\  Vining,  23  111.  525. 
First  Massachusetts  Turnpike  Corp.  v.  Field, 
3  Mass.  201;  Douglas  v.  Elkins,  28  N.  H.  26. 

In  Bailey  v.  Glover,  21  Wall.  (U.  S.)  342, 
these  latter  cases  are  rather  regarded  as  con- 
siituting  the  weight  of  authority.  But  this 
was  an  equity  case,  and  what  is  said  in  the 
opinion  is  directly  opposed  to  a  later  tuling  of 
the  court  in  Amy  z:  Watertown,  130  U.  S.  320. 
See  supra,  this  section,  General  Principles  as  to 
Exceptions  —  No  Exceptions  unless  Expressly 
Provided  —  Defendant' s  Elusion  of  Service  of 
Process. 

2.  That  the  Weight  of  Authority,  both  in  Eng- 
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(3)  Statutes  Confining  Rule  to  Equity  Cases.  —  In  several  jurisdictions  the 
statutes  specifically  confine  the  operation  of  the  rule  to  cases  cognizable  solely 
in  the  equity  courts.1  Under  such  provisions,  actions  for  relief  on  the  ground 
of  fraud  constitute  no  exception  to  the  ordinary  operation  of  the  statute  of 
limitations  except  where  the  character  of  the  case  is  such  as  to  make  it,  under 
the  recognized  rules  of  equity  jurisdiction,  cognizable  in  a  court  of  equity.3 


land  and  in  ihe  United  States,  is  now  in  favor 
of  applying  the  rule  as  to  fraud  to  actions  at 
law  as  well  as  to  suits  in  equity,  see  Bailey  v. 
Glover,  21  Wall.  (U.  S.)  342  (a  suit  in  equity). 
See  also  Sherwood  v.  Sutton,  5  Mason  (U.  S.) 
I4g,  and  Munson  v.  Hallowell,  26  Tex.  475,  84 
Am.  Dec.  582,  where  the  cases  at  law  and  in 
equity  are  elaborately  reviewed. 

The  Rule  Has  Also  Been  Applied  in  the  Follow- 
ing Cases,  but  their  value  as  authority  outside 
of  the  jurisdiction  in  which  they  were  rendered 
can  be  determined  only  by  reference  to  the 
statutes,  since  in  many  of  the  states  acts  have 
been  passed  specially  providing  for  the  appli- 
cation of  the  rule  to  all  cases: 

United  States. — South  Covington,  etc.,  R. 
Co.  v.  Gest,  34  Fed.  Rep.  628;  Mitchell  v. 
Thompson,  1  McLean  (U.  S.)  96;  Carr  v.  Hil- 
ton, i  Curt.  (U.  S.)  390. 

Alabama.  —  Henry  v.  Allen,  93  Ala.  197; 
(Code  Ala.  1886,  §  2630;  Civ.  Code  1896,  §  2813). 

District  of  Columbia.  —  Lewis  v.  Denison,  2 
App.  Cas.  (D.  C.)  387. 

Georgia.  —  Stidham  v.  Sims,  74  Ga.  187. 

Indiana.  —  Raymond  v.  Simonson,  4  Blackf. 
(Ind.)  85;  Bescher  v.  Paulus,  58  Ind.  271; 
Fisher  v.  Tuller,  122  Ind.  31. 

Kansas.  —  Duffitt  v.  Tuhan,  28  Kan.  292, 
Perry  v.  Wade,  31  Kan.  428. 

Kentucky.  —  Fritschler  v.  Koehler,  83  Ky.  78. 

Louisiana.  —  Bory  v.  Knox,  38  La.  Ann.  379. 

Maine.  —  Deake,  Appellant,  80  Me.  50  (au- 
thorities cited);  Kelley  v.  Neally,  76  Me.  71; 
Cole  v.  McGlathry.  9  Me.  131;  Penobscot  R. 
Co.  v.  Mayo,  67  Me.  470,  24  Am.  Rep.  45  (de- 
fendant fraudulently  procuring  surrender  of 
his  own  past-due  note  —  action  treated  as  one 
for  money  had  and  received). 

Maryland. — Wear  v.  Skinner,  46  Md.  257, 
24  Am.  Rep.  519. 

Massachusetts.  —  Manufacturers'  Nat.  Bank 
v.  Perry,  144  Mass.  313. 

Minnesota. — See  Humphrey  v.  Carpenter, 

39  Minn.  115. 
Missouri.  —  Rogers  v.  Brown,  61  Mo.  187; 

Hughes  v.  Littrell,  75  Mo.  573. 

Nebraska.  —  Parker  v.  Kuhn,  21  Neb.  413, 
59  Am.  Rep.  838. 

New  Hampshire.  —  Bowman  v.  Sanborn,  18 
N.  H.  205;  Douglas  v.  Elkins,  28  N.  H.  26. 

Ohio.  —  Western  Reserve  Bank  v.  Mclntyre, 

40  Ohio  St.  528. 
Pennsylvania.  —  Hughes    v.  Wavnesburg 

First  Nat.  Bank,  no  Pa.  St.  428;  Sankey  v. 
McElevey,  104  Pa.  St.  265,  49  Am.  Rep.  575. 
See  also  Jones  v.  Conoway,  4  Yeates  (Pa.)  109; 
Rush  v.  Barr,  1  Watts  (Pa.)  no;  McDowell 
v.  Young,  12  S.  &  R.  (Pa.)  128;  Harrisburg 
Bank  -j.  Forster,  8  Watts  (Pa.)  12. 

South  Carolina.  —  McSween  v.  McCown,  23 
S.  Car.  342;  Richardson  v.  Mounce,  19  S.  Car. 
477- 

Texas.  —  Calhoun  v.  Burton,  64  Tex.  510; 
Ney  71.  Rothe,  61  Tex.  374;  Brown  v.  Brown, 
61  Tex.  45. 


"  The  case  of  Bailey  v.  Glover,  21  Wall.  (U. 
S.)  342,  has  been  often  cited  by  this  court,  but 
has  never  been  doubled  or  qualified.  Wood 
v.  Bailey,  21  Wall.  (U  S.)  640;  Wiswall  v. 
Campbell,  93  U.  S.  347;  Gifford  v.  Helms.  98 
U.  S.  248;  Upton  t*.  McLaughlin,  105  U.  S. 
640."  Rosenthal  v.  Walker,  m  U.  S.  185. 
It  "  has  never  been  overruled,  doubted,  or 
modified  by  this  court.  On  the  contrary,  in 
Rosenthal  v.  Walker  [in  U.  S.  185],  it  was 
reaffirmed  and  was  distinguished  from  the  case 
of  Wood  v.  Carpenter,  101  U.  S.  135."  Traer 
v.  Clews,  115  U.  S.  528. 

1.  Statutes  Limiting  Rule  to  Equity  Cases.  — 
See  Carrier  v.  Chicago,  etc.,  R.  Co.,  79  Iowa 
80;  Cook  v.  Chicago,  etc.,  R.  Co.,  5i  Icvva  551; 
Higgins  w.  Mendenhall,  51  Iowa  135;  Miller 
v.  Wood,  116  N.  Y.  351;  Stevens  v.  Reed, 
(Supm.  Ct.  Eq.  T.)  60  N.  Y.  Supp.  726;  Kirby 
v.  Lake  Shore,  etc.,  R.  Co.,  14  Fed.  Rep.  261 
(construing  A'ew  York  statute);  Weaver  v. 
Haviland,  142  N.  Y.  534;  Reilly  v.  Sabater, 
(Supm.  Ct.  Tr.  T.)  26  Civ.  Pro.  (N.  Y.)  34; 
Rouss  v.  Ditmore,  122  N.  Car.  775;  Jaffray  v. 
Bear,  103  N.  Car.  165;  Dunn  v.  Beaman,  126 
N.  Car.  766;  Burwell  v.  Linthicum,  100  N. 
Car.  145;  Amaktr  v.  New,  33  S.  Car.  28;  Jack- 
son v.  Plyber,  38  S.  Car.  496;  Goforth  v.  Go- 
forth,  47  S.  Car.  126,  Jacobs  v.  Frederick,  81 
Wis.  254. 

2,  See  Dorsey  Mach.  Co.  v.  McCaffrey,  139 
Ind.  545,  47  Am.  St  Rep.  290;  Bosley  v. 
National  Mach.  Co.,  123  N.  Y.  550,  affirming 
15  Daly  (N.  Y.)  267  (action  by  subscriber  to 
stock  to  rescind  her  contract  of  subscription  as 
having  been  induced  by  fraud  is  within  the 
statute);  Thacher  v.  Hope  Cemetery  Assrc, 
46  Hun  (N.  Y.)  594;  Fogal  v.  Page.  (Supm.  Ct. 
Gen.  T.)  13  N.  Y.  Supp.  656;  Higgins  v. 
Crouse,  71  Hun  (N.  Y.)6i5,  24  N.  Y.  Supp. 
1080. 

What  Constitutes  Case  Cognizable  Solely  in 
Equity.  —  In  Jacobs  v.  Frederick,  81  Wis.  254, 
it  was  held  that  an  action  to  recover  of  a  de- 
fendant money  which  he  fraudulently  induced 
the  plaintiff  to  pay  to  him  for  stock  is  properly 
an  action  at  law,  and  the  statute  runs  frcm 
the  time  when  the  money  is  paid.  It  is  not  a 
suit  cognizable  solely  in  equity  within  the 
meaning  of  Stat.  Wis.,  £  4222,  subdiv.  7.  In 
Iowa  the  same  rule  was  applied  to  an  action 
to  recover  money  paid  by  mistake  and  fraudu- 
lently retained  by  the  payee.  Higgins  v. 
Mendenhall,  51  Iowa  135.  See  also  East  River 
Sav.  Inst.  v.  Barrett,  (Supm.  Ct.  Tr.  T.)  23 
Misc.  (N.  Y.)  423. 

A  Counterclaim  Based  on  a  Conversion  by  the 
Plaintiff  more  than  six  years  before  the  insti- 
tution of  the  plaintiff's  action  is  not  within  the 
exception  in  favor  of  actions  founded  on  fraud 
although  the  defendant  waives  the  tort  and 
seeks  to  recover  on  the  implied  contract,  since 
such  an  action  is  not  based  on  fraud  nor  is  it 
one  which  was  formerly  cognizable  only  in 
equity.  Lenhardt  v.  French,  57  S.  Car.  493, 
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c.  Rule  Declared  by  Statute.  —  Statutes  expressly  providing  for  a 
postponement  of  the  statute  of  limitations  in  cases  of  fraud  and  concealment 
are  common.  While  they  vary  in  their  details  and  this  variance  gives  rise  to 
somewhat  varying  holdings,  there  is  a  practical  uniformity  in  all  the  decisions, 
so  that  the  rule  generally  applied  and  enforced  is,  after  all,  the  original  equity 
doctrine.1 

d.  Operation  and  Effect  of  Original  and  Statutory  Rules  — 
(i)  Rule  for  Benefit  of  Defrauded  Party  Only.  —  The  rule  is  intended  for  the 
benefit  of  the  defrauded  party  only,  and  a  defendant  cannot  shorten  the 
period  of  limitation  which  is  otherwise  applicable  by  alleging  his  own  fraud 
and  claiming  the  benefit  of  the  statute  applicable  to  actions  for  relief  on  the 
ground  of  fraud.  The  principle  that  no  one  can  be  allowed  to  take  advantage 
of  his  own  fraud  applies.2  But  if  the  plaintiff  elects  to  base  his  action  on  the 
fraud  committed  against  him,  the  limitation  applicable  to  such  an  action  will 
govern  though  he  might  have  had  the  benefit  of  a  longer  period  by  suing 
otherwise.3 

(2)  To  What  Cases  Such  Statutes  Apply.  —  The  term  most  commonly  used, 
"actions  for  relief  on  the  ground  of  fraud,  "  is  confined  to  actions  the  imme- 
diate and  primary  object  of  which  is  to  obtain  relief  from  fraud,  and  does  not 
embrace  actions  which  fall  within  some  other  class,  even  though  questions  of 
fraud  may  arise  incidentally.    The  fraud  must  be  an  essential  part  of  the 


construing  Code  Civ.  Pro.  S.  Car.  (1893),  §  112, 
subdiv.  6. 

An  Action  by  a  Shipper  Against  a  Common  Car- 
rier to  recover  for  unjust  di  ^crimination 
against  him  as  to  freight  charges  is  one  main- 
tainable in  a  common-law  court  and  therefore 
not  within  the  Iowa  statute.  Murray  v.  Chi- 
cago, etc.,  R.  Co.,  92  Fed.  Rep.  868,  35  C.  C. 
A.  62,  affirming  62  Fed.  Rep.  24;  Carrier  v. 
Chicago,  etc.,  R.  Co.,  79  Iowa  81. 

By  a  Recent  Statute  of  North  Carolina,  the  rule 
as  to  the  effect  of  fraud  or  a  concealment  of  a 
cause  of  action  is  made  applicable  to  all  cases 
alike.  See  Acts  N.  Car.  1889,  c.  269,  amend- 
ing Code  N.  Car.  (1883),  §  155,  subdiv.  9,  by 
striking  out  the  words  "  in  cases  which  here- 
tofore were  solely  cognizable  by  courts  of 
equity."  See  Alpha  Mills  v.  Watertown  Steam 
Engine  Co.,  116  N.  Car.  797;  Rouss  v.  Ditmore, 
122  N.  Car.  775. 

1.  These  statutes  may  be  divided  into  three 
classes.  The  first  class  provides  that  in  ac- 
tions for  relief  on  the  ground  of  fraud  the 
cause  of  action  shall  be  deemed  to  have 
accrued  only  upon  the  discovery  of  the  fraud. 
The  second  class  provides  that  if  any  person 
liable  to  an  action  shall  conceal  the  fact  from 
the  person  entitled  thereto,  the  action  may  be 
begun  at  any  time  within  the  period  of  limita- 
tion after  the  discovery  of  the  cause  of  action. 
The  third  class  combines  both  of  these  pro- 
visions. Still  another  class,  just  considered, 
enacts  the  equity  rule  and  confines  its  opera- 
tion to  equity  cases. 

The  Kentucky  Statute  provides  that  "  in  ac- 
tions for  relief  for  fraud  or  mistake,  or  dam- 
ages for  either,  the  cause  of  action  shall  not 
be  deemed  to  have  accrued  until  the  discovery 
of  the  fraud  or  mistake;  but  no  such  action 
shall  be  brought  ten  years  after  the  time  of 
making  the  contract  or  the  perpetration  of  the 
fraud."  Stat.  Ky.  (1894),  §  25Tq.  Under  this 
statute  the  limitation  of  ten  years  is  absolute, 
regardless  of  when  the  fraud  was  committed. 
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See  Treadway  v.  Pharis,  90  Ky.  663;  Coca- 
nougher  v.  Green,  93  Ky.  519;  Bement  v. 
Ohio  Valley  Banking,  etc.,  Co.,  99  Ky.  109, 
59  Am.  St.  Rep.  445;  Combs  v.  Noble,  (Ky. 
1900)  58  S.  VV.  Rep.  707.  See  also  Blake  v. 
Wolfe,  (Ky.  1899)  49  S.  W.  Rep.  19;  Clarke  v. 
Seay,  (Ky.  1899)  51  S.  W.  Rep.  589;  Buckler 
v.  Rogers,  (Ky.  1899)  53  S.  W.  Rep.  529,  (Ky. 
1900)  54  S.  VV.  Rep.  848;  Elam  v.  lladen.  (Ky. 

1899)  51  S.  W.  Rep.  455;  Hahn  v.  Bellevue, 
(Ky.  1887)  3  S.  VV.  Rep.  132  (as  to  what  consti- 
tutes fraud).    Compare  Jenkins  v  Taylor  (Ky. 

1900)  59  S.  W.  Rep.  853. 

But  an  action  may  be  brought  at  any  time 
within  the  ten  years  if  begun  within  five  years 
from  the  time  when  the  fraud  was  or  ought  to 
have  been  discovered.  MrGehee  v.  Cox,  (Ky. 
1900)  58  S.  VV.  Rep.  533;  Ward  v.  Thomas,  81 
Ky.  453;  Cavanaugh  v.  Britt,  go  Ky.  273; 
Cotton  v.  Brown,  (Ky.  1887)  4  S.  W.  Rep.  294. 
See  also  Schwartz  v.  Castlen,  (Ky.  1900)  59  S. 
W.  Rep.  743;  Poynter  v.  Mallory,  (Ky.  1898) 
45  S.  W.  Rep.  1042  (suit  to  set  aside  convey- 
ance in  fraud  of  creditors). 

The  statute  embraces  an  action  to  set  aside 
a  conveyance  as  fraudulent.  Sanders  v.  Wade, 
(Ky.  1895)  30  S.  W.  Rep.  656. 

But  it  does  not  embrace  an  action  against  a 
county  officer  for  failing  to  pay  over  money 
collected  by  him.  Schearman  v.  Com.,  99  Ky. 
296. 

2.  Bement  v.  Ohio  Valley  Banking,  etc., 
Co.,  99  Ky.  109,  59  Am.  St.  Rep.  445.  See 
also  Morgan  v.  King,  (Colo.  1900)  63  Pac.  Rep. 
416. 

3.  Rule  May  Operate  to  Shorten  Limitation.  — 

Thus,  where  a  plaintiff  is  induced,  through 
the  defendant's  fraudulent  representations,  to 
sell  goods  to  him  and  to  take  his  note  therefor, 
his  right  of  action,  in  so  far  as  it  is  based  on 
the  fraud,  accrues  upon  his  discovery  thereof, 
and  not  upon  the  maturitv  of  the  note. 
Thomas  v.  Dickinson,  67  Hun  (N.  Y.)  350. 
Compare  Miles  v.  Roberts,  76  Fed.  Rep.  919. 
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plaintiff's  right  of  action,  and  to  such  an  extent  that  his  case  must  fail  in  the 
absence  of  proof  of  fraud.1 

(3)  What  Character  of  Fraud  Essential — (a)  in  General.  —  The  fraud  con- 
templated by  the  rule  under  consideration  must  be  actual  fraud  involving 
either  moral  turpitude  or  a  breach  of  the  duties  arising  out  of  a  relation  of 
trust  and  confidence,  and  indicating  a  purpose  to  defeat  the  rights  of  the  plain- 
tiff.8 It  must  relate  to  a  material  matter,3  and  be  such  as  to  have  the  effect 
of  preventing  the  party  complaining  from  beginning  his  suit.4  Fraud,  how- 
ever gross,  cannot  affect  the  operation  of  the  statute  where  it  is  a  mere  inci- 
dent and  is  neither  the  ground  of  the  action  nor  the  cause  of  the  delay  in 
instituting  suit.5 

(b)  Constructive  Fraud. —  Constructive  fraud  is  not  sufficient  to  justify  an 
application  of  the  rule.6 

(c)  Fraud  Constituting  Breach  of  Trust.  — -  Where  the  fraud  constitutes  a  breach  of 
trust,  the  limitation  with  respect  to  actions  for  relief  on  the  ground  of  fraud 
does  not  necessarily  control,  but  the  party  complaining  is  entitled  to  the 


1.  Actions  for  Belief  on  Ground  of  Fraud  — 
Statutes —  United  States.  —  Teal]  v.  Slaven,  40 
Fed.  Rep.  774;  Missouri  Sav.,  etc.,  Co.  v.  Rice, 
84  Fed.  Rep.  131,  55  U.  S.  App.  205;  Elders. 
Richmond  Gold,  etc.,  Min.  Co.,  58  Fed.  Rep. 
536,  19  U.  S.  App.  118;  McNeil  v.  McNeil,  78 
Fed.  Rep.  834.  See  also  St.  Paul,  etc.,  R.  Co. 
v.  Sage,  49  Fed.  Rep.  315,  4  U.  S.  App.  160 
(construing  Minnesota  statute). 

Arkansas.  —  See  Hindman  v.  O'Connor,  54 
Ark.  627. 

California.  —  Stewart  v.  Thompson,  32  Cal. 
261;  Moyle  v.  Landers,  78  Cal.  99,  12  Am.  St. 
Rep.  22;  Lattaillade  v.  Orena,  gi  Cal.  565,  25 
Am.  St.  Rep.  219;  Clausen  v.  Meister,  93  Cal. 
555;  Norton  v.  Atchison,  etc.,  R.  Co.,  97  Cal. 
388,  33  Am.  St.  Rep.  198;  Gregory  v.  Spieker, 
no  Cal.  150,  52  Am.  St.  Rep.  70  (secret  viola- 
tion of  agreement  not  to  sell  certain  goods); 
Goodnow  v.  Parker,  112  Cal.  437.  See  also 
Hager  v.  Shindler,  29  Cal.  47. 

Colorado.  —  Peck  Lateral  Ditch  Co.  v.  Pella 
Inigation  Ditch  Co.,  19  Colo.  222. 

Indiana.  —  Vanduyn  v.  Hepner,  45  Ind.  589; 
Caress  v.  Foster,  62  Ind.  145;  Eve  v.  Louis,  91 
Ind.  457;  Wilson  v.  Brookshire,  126  Ind.  497. 

Kansas. — Clay  Center  v.  Myers,  52  Kan. 
363;  Brown  v.  Cloud  County  Bank,  2  Kan. 
App.  352. 

Kentucky.  —  Hahn  v.  Bellevue,  (Ky.  1887)  3 
S.  W.  Rep.  132. 

Pennsylvania.  —  Mark  v.  Osmer,  138  Pa. 
St.  1. 

Washington.  —  Wagner  v.  Law,  3  Wash.  500, 
28  Am.  St.  Rep.  56.  See  also  Wickham  v. 
Sprague,  18  Wash.  466. 

Compare  Morrison  v.  Insurance  Co.  of  North 
America,  64  N.  H.  137;  Chicago,  etc.,  R.  Co. 
v.  Titterington,  84  Tex.  218,  31  Am.  St.  Rep.  39. 

2.  Nature  of  Fraud — Georgia. — Austin  v. 
Raiford,  68  Ga.  201;  Downs  v.  Harris,  75  Ga. 
834;  Ryal  v.  Morris,  68  Ga.  834;  Anderson  v. 
Foster,  112  Ga.  270.  Compare  Carlton  v. 
Southern  Mut.  Ins.  Co.,  72  Ga.  405. 

Indiana.  —  Stanley  v.  Stanton,  36  Ind.  445; 
Wynne  v.  Cornelison,  52  Ind.  312;  Churchman 
v.  Indianapolis,  no  Ind.  259. 

Iowa.  —  District  Tp.  v.  French,  40  Iowa  601. 

Kansas.  —  Doyle  v.  Doyle,  33  Kan.  721. 

Kentucky.  —  Richardson  v.  Whilaker,  (Ky. 


1898)  45  S.  W.  Rep.  774;  Schwearman  v. 
Com.,  99  Ky.  296. 

Maine.  —  Brown  v.  Edes,  37  Me.  318;  Rouse 
v.  Southard,  39  Me.  404. 

Massachusetts .  —  Farnam  v.  Brooks,  9  Pick. 
(Mass  )  245;  Walker  v.  Soule,  138  Mass.  570; 
Nudd  v.  Hamblin,  8  Allen  (Mass.)  130. 

New  York.  —  Wood  v.  Monroe  County,  50 
Hun  (N.  Y.)  1. 

Pennsylvania.  —  Fleming  v.  Culbert,  46  Pa. 
St.  498;  Sankey  v.  McElevey,  104  Pa.  St.  265, 
49  Am.  Rep.  575;  Hughes  v.  Waynesburg  First 
Nat.  Bank,  110  Pa.  St.  428. 

Texas.  ■ —  Connoly  v.  Hammond,  58  Tex.  II. 

Compare  St.  Paul,  etc.,  R.  Co.  v.  Sage,  49 
Fed.  Rep.  315,  4  U.  S.  App.  160;  Boyd  v. 
Blankman,  29  Cal.  ig,  87  Am.  Dec.  146. 

A  Mere  Denial  on  the  Part  of  a  Bank  of  Any 
Liability  on  account  of  a  deposit  is  not  such 
fraud  as  postpones  the  statute.  Mereness  v. 
Charles  City  First  Nat.  Bank,  (Iowa  1900)  83 
N.  W.  Rep.  712. 

Mere  Misconduct  on  the  Part  of  an  Arbitrator 
who  unadvisedly  acts  as  if  he  weie  the  repre- 
sentative or  advocate  of  the  party  choosing 
him  is  not  such  fraud  as  affects  the  running  of 
the  statute.  Downey  v.  Atchison,  etc.,  R.  Co  , 
60  Kan.  499. 

A  Mere  Wrongful  Conversion  of  Money  is  not  a 
fraud  so  as  to  make  an  action  based  thereon 
one  within  the  statute  relating  to  actions  for 
relief  on  the  ground  of  fraud.  Colorado  Fuel, 
etc.,  Co.  v.  Chappell,  12  Colo.  App.  385.  Can- 
pare  Brunson  v.  B;-.llou,  70  Iowa  34. 

3.  Fraud  Must  E  elate  to  Material  Matter.  — 
Franklin  v.  McElroy,  99  Ga.  123.  See  also 
Lane  v.  Lane,  87  Ga.  268;  Knox  v.  Laird,  92 
Ga.  126;  Jackson  v.  Jackson,  149  Ind.  238. 

4.  Anderson  v.  Foster,  112  Ga.  270;  Young 
v.  Cook,  30  Miss.  320.  See  also  Rouss  ».  Dit- 
more,  122  N.  Car.  775. 

5.  When  Fraud  Mere  Incident.  —  Doyle  v.  Cal- 
laghan,  67  Cal.  154. 

6.  Constructive  Fraud  Not  Sufficient.  —  Wil- 
merding  v.  Russ,  33  Conn.  67  (administrator 
selling  assets  to  himselfi;  Downs  v.  Harris, 
75  Ga.  834;  Printup  s».  Alexander,  69  Ga.  553; 
Anderson  v.  Foster,  112  Ga.  270;  Farnam  v. 
Brooks,  9  Pick.  (Mass.)  245 ;  Davis  v.  Hawkins, 
163  Pa.  St.  228;  Otterson's  Estate,  7  Pa.  Dist 
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benefit  of  the  more  liberal  limitation  applicable  to  suits  involving  a  breach  of 
trust.1 

(d)  Actions  for  Personal  Injuries.  —  In  actions  for  personal  injuries  neither  the 
mere  denial  by  the  defendant  of  any  fault  on  his  part  nor  his  suppression  of 
the  fact's  essential  to  a  successful  maintenance  of  the  plaintiff's  action  can 
postpone  the  running  of  the  statute,  such  conduct  constituting  neither  fraud 
nor  concealment.2  Nor  is  the  statute  postponed  in  such  a  case  by  the  fact 
that  the  physician  in  whose  care  the  injured  parly  was  placed  by  the  wrong- 
doer misled  him  as  to  the  nature  and  extent  of  his  injuries,  by  false  and  fraudu- 
lent representations,  unless  they  were  made  by  him  at  the  instigation  and 
request  of  the  wrongdoer.3 

(e)  Acts  of  Defendant's  Agent.  — The  equity  rule  is  confined  to  cases  where  the 
fraudulent  concealment  was  by  the  defendant  or  with  his  knowledge  or  con- 
sent; it  does  not  embrace  a  case  where  the  concealment  or  fraud  is  committed 
by  an  agent  and  his  principal  has  no  knowledge  of  or  connection  with  it.4 

(f)  Acts  of  Third  Person. — Concealment  or  fraud  by  a  third  person  will  not 
postpone  the  running  of  the  statute  in  favor  of  the  defendant  unless  it  appears 
that  the  latter  knew  of  and  participated  in  the  fraud.5 

(4)  Effect  of  Rule  on  Jurisdiction.  — The  rule  does  not  create  jurisdiction 
where  it  does  not  otherwise  exist,  and  a  court  of  equity  cannot,  merely  on 
the  ground  of  a  fraudulent  concealment  of  the  cause  of  action,  acquire  juris- 
diction of  a  remedy  which  the  statute  creating  it  requires  to  be  exercised 
at  law.0 

(5)  Necessity  for  Existing  Cause  of  Action.  —  A  cause  of  action  must  be  in 
existence  at  the  time  of  the  alleged  fraud  or  concealment;  fraud  or  conceal- 
ment occurring  prior  to  the  existence  of  the  right  of  action  has  no  effect  on 
the  operation  of  the  statute.7  But  it  seems  that  if  a  right  of  action  exists  in 
a  particular  person  and  is  fraudulently  concealed,  his  transferee  will  acquire 
his  immunity  from  the  operation  of  the  statute  prior  to  the  transfer  although 
the  transferee  knew  of  the  fraud  before  the  transfer  took  place.8 

379.    Compare  St.  Paul,  etc.,  R.  Co.  v.  Sage,  See  Bates  v.   Preble,  151  U.  S.  161;  Atlantic 

49  Fed.  Rep.  315,  4  U.  S.  App.  160.  Nat.  Bank  v.  Harris,  118  Mass.  147. 

1.  Breach  of  Trust.  —  Morgan  v.  King,  (Colo.  5.  Fraud  of  Third  Persons.  —  Bates  v.  Preble, 
rgoo)  63  Pac.  Rep.  416.  151  U.  S.  149  (construing  Pub.  Stat.  Mass.,  c. 

A  Mere  Violation  of  a  Trust  Growing  Out  of  a  197,  §  14);  Hayden  v.  Thompson  71  Fed.  Rep. 

Mistaken  Construction  of  a  Will  by  the  executors,  60,36  U.  S.  App.  361;  Chamberlain  v.  Chicago, 

unaccompanied  by  any  fraudulent  intent  on  etc.,  R.  Co.,  27  Fed.  Rep.  181  (defendant  rail- 

their  part,  is  not  within  the  statute  allowing  road's  physician  deceiving  plaintiff  as  to  extent 

actions  for  relief  on  the  ground  of  fraud  to  be  of  his  injuries);  Glenn  v.  Dorsheimer,  24  Fed. 

brought  within  a  fixed  period  after  a  discovery  Rep.  536;  Rizer  v.  Geary  County,  58  Kan.  114: 

of  the  fraud;  there  must  be  proof  of  actual  Yore  v.  Murphy,  18  Mont.  342. 

intentional  fraud    practiced   by  the  trustee.  A  Widow's  Suit  to  Kecover  Power  in  lands 

Clarke  v.  Boorman,  18  Wall.  (U.  S  )  493.  held  by  the  defendant  is  not  saved  from  the 

2.  Personal  Injuries.  — -  McBride  v.  Burling-  operation  of  the  statute  by  proof  that  her  hus- 
ton,  etc.,  R.  Co.,  97  Iowa  91,  59  Am.  St.  Rep.  band  owned  the  land  but  fraudulently  con- 
395.  See  also  Whaley  v.  Catlett,  103  Tenn.  cealed  his  ownership  from  her  and  that  she 
356  (action  for  wrongful  death).  brought  her  suit  as  soon  as  the  fraud  was  dis- 

3.  Chamberlain  v.  Chicago,  etc.,  R.  Co.,  27  covered.    Farris  v.  Coleman,  103  Mo.  352. 
Fed.  Rep.  181.  6.  Jaffrey  •<.  Bear,  42  Fed.  Rep.  570  (defend- 

4.  Agency.  —  School  Dist.  v.  De  Weese,  100  ant  fraudulently  inducing  delay  in  action  on 
Fed.  Rep.  710;  Wood  v.  Williams,  142  111.  269,  purely  legal  claim);  Stowe  v.  Stowe,  140  Mo. 
34  Am.  St.  Rep.  79;  Campbell  v.  Vining,  23  594  (proceeding  to  contest  will).  See  also 
III.  525;  Wilson  v.  Williams,  42  111.  App  612;  supra,  this  title,  In  Equity. 

Stevenson  7'.  Robinson,  39  Mich.  160.    See  also  7.  Must  Be  Cause   of  Action  in  Existence. — 

Wells  v.  Halpin,  59  Mo.  95;  Foley  v.  Jones,  52  Stanley  v.  Stanton,   36  Ind.  445;   Suber  v. 

Mo.  67.    Compare  Day  v.  Dages,  17  Ind.  App.  Chandler,  18  S.  Car.  526;  McGee  v.  Jones,  34 

228,  where  the  rule  of  the  text  was  denied  in  S.  Car.  146. 

a  case  where  the  party  committing  the  fraud  8.  Action  by  Purchaser  to  Set  Aside  Fraudu- 

was  the  agent  and  deputy  of  a  county  officer  lent  Deed.  —  As  to  a  purchaser  of  land,  the 

and  was  acting  in  the  line  of  his  employment.  right  of  action  to  have  a  fraudulent  deed  set 

And  where  the  defendant  is  a  corporation,  and  aside  does  not  accrue  until  his  purchase,  and 

can  therefore  act  only  through  its  agent,  the  the  statute  does  not  begin  to  run  against  him 

rule  of  the  text  does  not  ordinarily  apply.  until  then,  even  though  he  may  have  known 
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e.  QUALIFICATION  OF  RULE  —  (i)  Necessity  for  Due  Diligence.  —  This 
exception  to  the  ordinary  operation  of  the  statute  of  limitations  is  subject  to 
the  qualification  that  the  part)'  complaining  must  have  used  due  diligence  in 
endeavoring  to  discover  the  fraud  or  concealment  practiced  upon  him  and  the 
facts  which  the  defendant's  fraud  concealed.  The  statute  runs  against  his 
cause  of  action,  not  from  the  time  when  he  actually  discovers  the  fraud  by 
means  of  which  his  rights  were  concealed  from  him,  but  from  the  time  when 
he  ought  to  have  discovered  it.  And  this  is  true  both  as  to  the  original 
equity  rule  and  as  to  the  rule  provided  by  the  statutes,  even  where  the  statute 
makes  the  limitation  run  from  the  discovery  of  the  fraud.1 

(2)  Statutes  Limiting  Time  for  Discovery  of  Fraud.  —  In  several  jurisdic- 
tions the  statutes  enacting  the  original  equity  rule  limit  the  time  of  the  post- 
ponement, thus  practically  fixing  a  limited  time  within  which  the  cause  of 
action  must  be  discovered,  but  allowing  full  operation  to  the  rule  within  that 
period.2 


of  the  fraud  for  more  than  the  statutory  period 
before  suit,  it  appearing  that  his  vendor  had 
no  notice  of  it.  McGee  v.  Jones,  34  S.  Car. 
146. 

Similarly,  it  is  held  that  a  right  of  action  by 
a  widow  for  the  fraudulent  forfeiture  by  the 
defendant  insurance  company,  of  a  policy  on 
her  husband's  life,  does  not  accrue  until  his 
death,  and  until  then  the  statute  does  not  run 
although  she  may  have  known  of  the  fraud 
earlier.  Matlack  v.  Mutual  L.  Ins.  Co.,  5  Pa. 
Dist.  113,  37  W.  N.  C.  (Pa.)  526.  Compare 
Tennessee,  etc.,  R.  Co.  v.  Mabry,  85  Tenn.  53. 

1.  Due  Diligence  —  England.  —  Lawrance  v. 
Norreys,  15  App.  Cas.  210. 

United  Stales.  —  Norris  v.  Haggin,  28  Fed. 
Rep.  275;  Taylor  v.  South,  etc.,  Alabama  R. 
Co.,  13  Fed.  Rep.  152;  Wood  v.  Carpenter,  101 
U.  S.  135.  . 

California.  —  Boyd  v.  Blankman,  29  Cal.  19, 
87  Am.  Dec.  146;  Bills  v.  Silver  King  Min. 
Co.,  106  Cal.  9;  Nicholson  7.  Tarpey,  124  Cal. 
442. 

Florida.  —  Watson  v.  Jones,  41  Fla.  241. 

Georgia.  —  Little  v.  Reynolds,  101  Ga.  59^; 
Marler  v.  Simmons,  81  Ga.  611;  Knox  v. 
Yow,  gi  Ga.  367. 

Illinois.  —  Beers  v.  Myers,  28  111.  App.  648. 

Indiana.  —  Wynne  v.  Cornelison,  52  Ind. 
312;  Boyd  v.  Boyd,  27  Ind.  429. 

Iowa.  —  Mather  v.  Rogers,  99  Iowa  292. 

Kansas.  —  Myers  v.  Center,  47  Kan.  324. 

Kentucky.  —  Cavanaugh  v.  Britt,  90  Ky.  273; 
Fritschler  v.  Koehler,  83  Ky.  78;  Clarke  v. 
Seay,  (Ky.  1899)  51  S.  W.  Rep.  5S9;  Lexington, 
etc.,  R.  Co.  v.  Bridges,  7  B.  Mon.  (Ky.)  556,  46 
Am.  Dec  528. 

Maine.  —  McKown  v.  Whitmore,  31  Me.  448; 
Rouse  v.  Southard,  39  Me.  404. 

Maryland.  — Cummings  v.  Bannon,  (Md. 
1887)  8  Atl.  Rep.  357;  Wear  v.  Skinner,  46  Md. 
257,  24  Am.  Rep.  517. 

Michigan.  —  Purdon  v.  Seligman,  78  Mich. 
132. 

Minnesota.  —  Mower  County  v.  Smith,  22 
Minn.  97. 

Mississippi.  —  Stale  v.  Furlong,  60  Miss. 
844;  Buckner  v.  Calcote,  28  Miss.  597;  Hudson 
v.  Kimbrough,  74  Miss.  341. 

Missouri.  —  Mathias  v.  O'Neill,  g4  Mo.  520. 

Nebraska.  —  Wright  v.  Davis,  28  Neb.  479; 
Hughes  v.  Housel,  33  Neb.  703;  Welton  v. 
Merrick  County,  r6  Neb.  S3. 


New  Hampshire.  —  Way  v.  Cutting,  20  N.  H. 
194. 

New  Jersey.  —  Lincoln  v.  Judd,  49  N.  J.  Eq. 

387. 

New  Yoik.  —  Mayne  v.  Griswold,  3  Sandf. 
(N.  Y.)  464,  9  N.  Y.  Leg.  Obs.  25  (sufficiency 
of  allegations);  Higgins  v.  Crouse,  £3  Hun 
(N.  Y.)  134;  East  River  Sav.  Inst.  v.  Barrett. 
(Supm.  Ct.  Tr.  T.)  23  Misc.  (N.  Y.)  423; 
Bertine  v.  Varian,  1  Edw.  (N.  Y.)  343. 

ATorth  Carolina.  —  Rouss  v.  Ditmore,  122  N. 
Car.  775. 

Pennsylvania.  —  Com.  v.  Philadelphia 
County,  2  Dauphin  Co.  Rep.  (Pa.)  8;  Link  v. 
McLeod,  22  Pa.  Co.  Ct.  273,  8  Pa.  Dist.  175. 

South  Carolina.  —  Shannon  v.  White,  6  Rich. 
Eq.  (S.  Car.)  96,  60  Am.  Dec.  115;  Harrell  v. 
Kea,  37  S.  Car.  369. 

Tennessee.  —  Woodfolk  v.  Marley,  9S  Tenn. 
467,  affirming  (Tenn.  Ch.  1896)  39  S.  W.  Rep. 
747;  Green  v.  Huggins,  (Tenn.  Ch.  i8g£)  52  S. 
W.  Rep.  675;  Whaley  v.  Catlett,  103  Tenn. 
356. 

Texas.  —  Key  v.  Rothe,  61  Tex.  374;  Cal- 
houn v.  Burton,  04  Tex.  510;  Conncly  v.  Ham- 
mond, 58  Tex.  11;  Texas,  etc.,  R.  Co.  v.  Gay, 
86  Tex.  571;  Presnall  v.  McLeary,  (Tex.  Civ. 
App.  1899)  50  S.  W.  Rep.  1066;  Bass  v.  James, 
83  Tex.  110. 

Washington.  —  Morgan  v.  Morgan,  10 
Wash.  gg. 

A  complainant  is  not  required  to  show  dili- 
gent effort  on  his  part  to  fix  the  fraud  upon  a 
person  when  he  did  not  and  could  not  know- 
that  such  person  had  any  connection  with  the 
business.  Clews  v.  Traer,  57  Iowa  459, 
affirmed  in  115  U.  S.  528. 

As  Between  Partners  cr  persons  sustaining  a 
similar  relation  of  continuing  confidence  to- 
wards each  other,  it  has  been  held  that  the 
statute  runs,  not  from  the  time  when  the  fraud 
ought  to  have  been  discovered,  but  from  the 
time  of  its  actual  discovery,  unless  the  com- 
plaining partner  bas  had  his  suspicions  aroused 
and,  having  the  means  of  knowledge,  fails  to 
avail  himself  of  them.  Betjemann  z-.  Betje- 
mann,  (1895)  2  Ch.  474,  12  Reports  455. 

2.  The  Kentucky  Statute  provides  that  the 
limitation  shall  run  only  from  the  discovery  of 
the  fraud,  but  that  the  cause  of  action  is  barred 
in  ten  years,  whether  discovered  within  that 
time  or  not  discovered.  Phillips  Shipp,  81 
Ky.  436. 
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(3)  What  Is  Discovery  of  Fraud —  (a)  In  General.  —  The  discovery  of  the  fraud 
means,  ordinarily,  the  discovery  of  all  the  facts  and  circumstances  which  the 
law  denominates  badges  of  fraud.  It  is  not  enough  that  something  has 
occurred  which  excited  the  complainant's  suspicions,  if  he  is  still  unable, 
though  exercising  reasonable  diligence,  to  discover  facts  or  circumstances  suffi- 
cient to  establish  the  fraud  or  to  enable  him  to  maintain  a  suit  thereon. 
Either  the  fraud  itself  or  the  facts  and  circumstances  which  will  enable  him  to 
establish  it  in  a  court  of  justice  must  be  known  to  him  or  within  his  reach, 
before  he  can  be  said  to  have  "discovered"  the  fraud.1 

(b)  Actual  or  Constructive  Notice.  —  Actual  Notice  of  the  fraud  is  not  essential,  how- 
ever. Notice  of  facts  or  circumstances  which  would  put  a  man  of  ordinary 
intelligence  and  prudence  on  inquiry  is,  in  the  eye  of  the  law,  equivalent  to  a 
knowledge  of  all  the  facts  which  a  reasonably  diligent  inquiry  would  disclose. 
Whatever  is  notice  enough  to  excite  attention  and  put  the  party  on  his  guard 
and  call  for  inquiry  is  notice  of  everything  to  which  such  an  inquiry  might 
have  led.2 

Constructive  Notice  of  the  Fraud  is  generally  regarded  as  sufficient  to  set  the 
statute  in  motion  even  though  there  is  no  actual  notice.3 

(c)  Where  Transaction  Matter  of  Public  Record.  —  Where  the  transaction  is  a  matter 
of  public  record,  either  through  conveyances  registered  as  required  by  law 


In  North  Carolina  ii  seems  that  the  fraud 
must  be  discovered  within  the  statutory  period 
for  suit;  a  discovery  after  the  cause  of  action 
is  otherwise  barred  is  too  late.  Rouss  v.  Dit- 
more,  122  N.  Car.  775. 

The  Requirement  of  the  Ohio  Statute  that  ac- 
tions for  relief  on  the  ground  of  fraud  shall  be 
brought  within  four  years  after  a  discovery  of 
the  fraud  applies  to  a  claim  set  up  by  stock- 
holders who,  when  it  is  sough!  to  make  them 
liable  for  the  debts  of  the  corporation  evi- 
denced by  notes  of  the  corporation  given  by  it 
upon  a  settlement  with  creditors,  attempt  to 
surcharge  and  falsify  such  settlement  and  to 
set  aside  the  notes  on  the  grou  id  of  fraud; 
such  an-attenipt  will  not  be  allowed  where  it 
appears  that  the  stockholders  had,  for  more 
than  four  years  before  the  suit  against  them, 
been  aware  of  the  alleged  fraud.  Railroad 
Co.  v.  Smith,  48  Ohio  St.  219. 

Discovery  by  "Aggrieved  Party."  —  Code  Civ. 
Pro.  Cal.,  §  338,  subdiv.  4,  confines  the  excep- 
tion to  the  "  aggrieved  party."  In  People  v. 
Noyo  Lumber  Co.,  99  Cal.  456,  it  was  held  that 
a  relator  suing  in  the  name  of  the  state  to 
cancel  a  patent  to  land  for  fraud  by  the  pur- 
chaser is  not  such  a  party,  and  his  ignorance 
of  the  fraud  practiced  will  not  save  the  suit 
from  the  operation  of  the  statute. 

1.  Meaning  of  "Discovery  "  of  Fi-aud.  —  Hig- 
gins  v.  Crouse,  147  N.  Y.  411,  reversing  (Supm. 
Ct.  Gen.  T.)  24  N.  Y.  Supp.  1080;  Albright  v. 
Texas,  etc..  R.  Co.,  8  N.  Mex.  no;  Harrell  v. 
Kea,  37  S.  Car.  369;  Shannon  v.  White,  6  Rich. 
Eq  (S.  Car.)  96,  60  Am.  Dec.  115;  O'Dell  v. 
Burnham,  61  Wis.  562. 

The  Rule  Generally  Followed  is  that  expressed 
in  Mower  County  v.  Smith,  22  Minn.  115,  to 
the  effect  that  the  time  begins  to  run  "  upon 
the  discovery  by  plaintiff  of  the  fraud  or  notice 
to  it  of  such  facts  and  circumstances  as,  if 
investigated,  would  lead  to  such  discovery." 
See  Parker  v.  Kuhn,  21  Neb.  413,  59  Am.  Rep. 
838;  Boyd  v.  Blankman,  29  Cal.  19,  87  Am. 
Dec.  146. 

Mere  Suspicion.  —  "  '  Discovery  of  the  fraud  ' 


is  the  language  of  the  statute.  That  implies 
knowledge,  and  is  not  satisfied  by  mere  sus- 
picion of  wrong."  Pet  Brewer,  J.,  in  Mar- 
bourg  v.  McCormick,  23  Kan.  38.  See  also 
Way  v.  Cutting,  20  N.  H.  194. 

"  The  Circumstances  Must  Be  Such  that  the  In- 
quiry Becomes  a  Duty,  and  the  failure  to  make  it 
a  negligent  omission."  Tarke  v.  Bingham, 
123  Cal.  163.  See  also  Mendocino  Bank  v. 
Baker,  82  Cal.  114;  Prouly  v.  Devin,  118  Cal. 
258. 

Illustrative  Cases. —  As  illustrative  of  what 
circumstances  are  sufficient  to  charge  the  plain- 
tiff with  knowledge  or  means  of  knowledge, 
see  Cole  v.  McGlathry,  9  Me.  131;  McKown  v. 
Whitmote,  31  Me.  448;  Rouse  v.  Southard,  39 
Me.  404. 

2.  Actual  Notice  Unnecessary.  —  Percy  v. 
Cockrill,  (C.  C.  A.)  53  Fed.  Rep.  872,  qitcted \n 
Bland  v.  Fleeman,  58  Ark.  84.  See  also  Ken- 
nedy v.  Green,  3  Myl.  &  K.  699;  Swift  v.  Smith, 
79  Fed.  Rep.  709,  49  U.  S.  App.  181;  Truett 
v.  Onderdonk,  120  Cal.  581;  Marks  v.  Evans, 
(Cal.  1900)  62  Pac.  Rep.  79;  Robertson  v.  Bur- 
rell,  no  Cal.  579,  52  Am.  St.  Rep.  116;  Lady 
Washington  Consol.  Co.  v.  Wood,  113  Cal. 
482;  Nash  v.  Stevens,  96  Iowa  616;  Mather  v. 
Rogers,  99  Iowa  292;  Higgins  v.  Crouse,  71 
Hun  (N.  Y.)  615,  24  N.  Y.  Supp.  io£o,  affirm- 
ing 63  Hun  (N.  Y.)  134,  147  N.  Y.  411 ;  Biaddock 
Trust  Co.  v.  Guarantee  Trust,  etc.,  Co.,  180 
Pa.  St.  529;  Sankey  v.  McElerey,  104  Pa.  St. 
265;  Link  v.  Mcl  eod,  22  Pa.  Co.  Ct.  273,  8  Pa. 
Disl.  175;  Woodfolk  v.  Marley,  98  Tenn.  4G7; 
Cleveland  v.  Carr,  (Tex.  Civ.  App.  1897)  40  S. 
W.  Rep.  406. 

3.  Constructive  Notice.  —  Bory  v.  Knox,  38 
La.  Ann.  379;  Ainsfield  v.  More,  30  Neb.  385; 
Horbach  v.  Marsh,  37  Neb.  22;  East  River 
Sav.  Inst.  v.  Barrett,  (Supm.  Ct.  Tr.  T.)  23 
Misc.  (N.  Y.)  423. 

"  The  settled  principles  on  this  point  are 
that  the  party  defrauded  must  be  diligent  In 
making  inquiry;  that  the  means  of  knowledge 
are  equivalent  to  knowledge;  that  a  clue  to 
the  facts  which  if  followed  up  diligently  would 
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or  through  other  means,  so  that  the  party  complaining  has  abundant  means  of 
finding  out  the  fact  of  the  transaction  and  its  nature,  there  can  be  no  conceal- 
ment, and  he  will  be  charged  with  notice  of  the  transaction  and  of  facts  which 
a  diligent  investigation  thereof  would  develop.1  A  party  must  be  presumed 
to  know  what,  by  the  exercise  of  reasonable  diligence,  he  might  have  dis- 
covered; and  when  the  fundamental  facts  upon  which  the  alleged  fraud  rests 
are  matters  of  public  record,  open  to  inspection,  he  will  not  be  permitted  to 
plead  ignorance  of  the  fraud  in  order  to  evade  the  operation  of  the  statute.2 
But  Where  the  Fraudulent  Nature  of  the  Conveyance  Is  Contingent  upon  Other  Circumstances, 
as  where  a  voluntary  conveyance  may  or  may  not  be  fraudulent  according  to 
whether  the  debtor  retained  sufficient  or  insufficient  assets  to  meet  his  existing 
obligations,  the  mere  record  of  the  conveyance  is  not  of  itself  notice,  and  does 
not  set  the  statute  in  motion  against  a  creditor's  right  to  have  the  conveyance 
declared  void  as  a  fraud  on  his  rights.3    The  record  of  such  a  deed  is  con- 


lead  to  a  discovery  is  in  law  equivalent  to  a 
discovery  —  equivalent  to  knowledge."  Nor- 
ris  v.  Haggin,  28  Fed.  Rep.  280.  See  also 
Taylor  v.  South,  etc.,  Alabama  R.  Co.,  13 
Fed.  Rep.  152. 

Question  for  Jury.  —  In  Rosenthal  v.  Walker, 
in  U.  S.  185. 

Under  the  Wisconsin  Statute  (now  Stat.  Wis. 
1898,  §  4222,  subdiv.  7)  there  must  be  actual 
notice  of  the  fraud;  constructive  notice  is  not 
enough  to  start  the  running  of  the  statute. 
Fox  v.  Zimmerman,  77  Wis.  414. 

1.  Matters  of  Public  Record — United  Stales. 
—  Rhino  v.  Emery,  65  Fed.  Rep.  826 (published 
will);  St.  Paul,  etc.,  R.  Co.  v.  Sage,  40  Fed. 
Rep.  315,  4  U.  S.  App.  160,  reversing  32  Fed. 
Rep.  821,  44  Fed.  Rep.  817;  Simmons  v.  Bay- 
nard,  30  Fed.  Rep.  532;  Wood  v.  Carpenter, 
101  U.  S.  135. 

Alabama. —  Scruggs  v.  Decatur  Mineral,  etc., 
Co.,  86  Ala.  173. 

Call fornia.  —  Burling  v.  Newlands,  112  Cal. 
476;  Hecht  v.  Slaney,  72  Cal.  363.  See  also 
Croghan  v.  Spence,  71  Cal.  124. 

Iowa. —  Bishop  v.  Knowles,  53  Iowa  268; 
Nickel  v.  Walraven,  92  Iowa  423;  Sims  v. 
Gray,  93  Iowa  38  (deed  fraudulent  as  to  credit- 
ors only);  Clark  v.  Van  Loon,  108  Iowa  250 
(record  of  deed  notice  even  to  nonresident); 
Laird  v.  Kilbourne,  70  Iowa  83;  Allen  v.  Wis- 
consin, etc.,  R.  Co.,  90  Iowa  473;  Cramer  v. 
Clow,  81  Iowa  255  (color  of  fraud);  Francis  v. 
Wallace,  77  Iowa  373  (suit  to  set  aside  deed 
by  guardian  for  fraud);  Hawley  v.  Page,  77 
Iowa  239,  14  Am.  St.  Rep.  275.  Compare  Ma- 
natt  v.  Starr,  72  Iowa  677- 

Kentucky.  —  Cockrell  v.  Cockrell,  (Ky.  1891) 
15  S.  W.  Rep.  1119;  Poynter  v.  Mallory,  (Ky. 
1898)  45  S.  W.  Rep.  1042. 

Mississippi.  —  Fleming  v.  Grafton,  54  Miss. 
79;  State  v.  Furlong,  60  Miss.  844. 

Missouri.  —  Rogers  v.  Brown,  61  Mo.  187; 
Hughes  v.  Littrell,  75  Mo.  573. 

Nebraska.  —  Gillespie  v.  Cooper,  36'  Neb. 
775;  Wright  v.  Davis,  28  Neb.  479. 

South  Carolina.  —  Beatlie  v.  Pool,  13  S.  Car. 
383- 

Tennessee.  —  Haynie  v.  Hall,  5  Humph. 
(Tenn.)  290,  42  Am.  Dec.  427  (unless  examina- 
tion of  records  is  prevented  by  fraud). 

Texas.  — Vodrie  v.  Tynan,  (Tex.  Civ.  App. 
1900)  57  S.  W.  Rep.  681. 

Washington.  —  Wickham  v.  Sprague,  18 
Wash.  466. 


Compare  Day  v.  Dages,  17  Ind.  App.  228. 
False  Representations  as  to  the  Title  to  Laiid 
in  Another  County,  made  by  a  man  of  reputed 
veracity,  were  held  in  Herndon  v.  Lewis, 
(Tenn.  Ch.  1896)  36  S.  W.  Rep.  953,  to  consti- 
tute a  fraudulent  concealment  which  would 
preclude  the  defendant  from  pleading  the 
statute  of  limitations,  although  an  examina- 
tion of  the  records  of  such  county  would  have 
disclosed  the  truth. 

Tenant  Recording  Deed.- —  Compare,  as  to  the 
rule  of  the  text,  Duncan  v.  Williams,  £9  Ala. 
341;  Manatt  v.  Starr,- 72  I  owa  677  (mistake  as 
to  premises  conveyed  by  mortgage  given  by 
defendant);  Duffitt  v.  Tuhan,  28  Kan.  292,  in 
which  case  it  was  held  that  the  mere  recording 
of  a  deed  by  a  tenant  or  agent  is  not  of  itse'f 
notice  to  the  landlord  or  principal. 

When  the  Deed  Is  Recorded  in  the  Wrong 
County  a  creditor  cannot  be  charged  with  notice 
of  it  so  ns  to  set  the  statute  in  motion  against 
him.  McGehee  v.  Cox,  (Ky.  1900)  58  S.  W. 
Rep.  533- 

2.  Manning  v.  San  Jacinto  Tin  Co.,  7  Saw}'. 
(U.  S.)  418,  9  Fed.  Rep.  726;  Hecht  v.  Slaney, 
72  Cal.  363;  Nudd  v.  Hamblin,  8  Allen  (Mass.) 
130;  Smith       Talbot,  18  Tex.  775. 

Illustration  —  Matters  of  Public  Account  —  De- 
fault of  Public  Officer.  —  State  v.  Furlong,  60 
Miss.  844.  See  also  Boone  County  v.  Butling- 
ton,  etc.,  R.  Co.,  139  U.  S.  684  (suit  to  set  aside 
decree  on  ground  of  fraud);  Dearborn  County 
v.  Lods,  9  Ind.  App.  369;  Dearborn  County 
v.  Kyle,  9  Ind.  App.  694  (shortage  of  officer 
apparent  from  his  books  which  were  subject 
to  supervision  of  county  authorities);  Shelby 
County  v  Bragg,  135  Mo.  291. 

The  Condition  and  Circumstances  of  the  Person 
on  whom  the  knowledge  or  notice  of  the  facts 
is  to  operate  may  be  considered  in  determin- 
ing whether  there  is  such  a  discovery  as  will 
start  the  statute.  Bailey  v.  Glover,  21  Wall. 
(U.  S  )  342.  See  also  Ferris  v.  Henderson,  12 
Pa.  St.  49,  51  Am.  Dec.  580;  O'Dell  v.  Burn- 
ham,  61  Wis.  562. 

Therefore,  where  the  plaintiff  was  the  lead- 
ing counsel  in  a  case  he  will  be  required  to 
know  what  has  been  dene  by  his  associate 
counsel  in  regard  to  collecting  fees  due  to  both 
in  the  case,  particularly  where  all  parlies  in- 
terested in  the  matter  reside  in  the  county. 
Mailer  v.  Simmons,  Si  Ga.  611. 

3.  When  Fraudulent  Nature  of  Transaction  De- 
pendent on  Contingency. —  Rose  v.  Dunklee,  12 
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structive  notice  to  those  only  who  are  bound  to  search  for  it  as  subsequent 
purchasers  or  mortgagees  and  others  who  deal  with  it  on  the  credit  of  the  title 
in  the  line  of  which  the  recorded  deed  belongs.1  It  cannot  operate  as  con- 
structive notice  of  a  fraud  which  remains  to  be  developed  and  which  may  not 
exist  in  fact.3 

(d)  Knowledge  by  Plaintiff's  Agent.  —  Knowledge  on  the  part  of  the  plaintiff's 
agent  as  to  the  existence  of  the  fraud  is  ordinarily  sufficient  to  charge  his 
principal,3  but  such  knowledge  will  not  prevent  a  suspension  of  the  statute  in 
favor  of  the  principal  where  his  agent  wilfully,  and  through  collusion  with  the 
author  of  the  fraud,  withholds  the  information.4 

(e)  Knowledge  by  Ancestor  —  Effect  on  Heirs.  —  Heirs  are  chargeable  with  their 
ancestor's  knowledge  of  a  fraud  committed  against  him.5 

/.  What  Constitutes  Fraudulent  Concealment  —  (i)  As  Between 

Strangers  — (a)  In  General.  —  When  the  Basis  of  the  Action  Is  Some  Wrong  Other  than  a 
Fraud,  the  fraudulent  concealment  which  will  work  a  postponement. of  the 
statute  must  be  a  concealment  produced  by  affirmative  acts  or  misrepre- 
sentations; a  mere  silence  on  the  part  of  the  defendant  is  not  enough.6  The 


Colo.  App.  403  (question  well  discussed); 
Davis  v.  Monroe,  187  Pa.  St.  212.  See  also 
Brown  v.  Brow  a.  (Kan.  1901)  64  Pac.  Rep.  599; 
Figleberger  v.  Kibler,  1  Hill  Eq.  (S.  Car.)  113, 
26  Am.  Dec.  192;  White  v.  Poussin,  Bailey  Eq. 
(S.  Car.) 458. 

1.  Martin  v.  Smith,  I  Dill.  (U.  S.)  86;  Rose  v. 
D  anklee,  12  Colo.  App.  403;  Gillett  v.  Gaffney, 
3  Colo.  351;  Kenney  v.  Jetferson  County  Bank, 
12  Colo.  App.  24;  Darfitt  v.  Tuhan,  28  Kan. 
292;  Ward  v.  Thorn  is,  81  Ky.  452;  Davis  v. 
Monroe,  187  Pa.  St.  212;  Maul  v.  Rider,  59  Pa. 
St.  167;  Mitchell  v.  Simons,  (Tex.  Civ.  App. 
1899)  53  S.  W.  Rep.  76;  Davis  v.  Davis,  20  Tex. 
Civ.  App.  310;  Brown  v.  Brown,  61  Tex.  45; 
Fos  v,  Zimmennann,  77  Wis.  414;  McMahon  v. 
McGraw,  26  Wis.  614. 

2.  Rose  v.  Dunklee,  12  Colo.  App.  403;  Divis 
v.  Monroe,  187  Pa.  St.  212;  Suber  v.  Chandler, 
18  S.  Car.  526.  See  also  American  Freehold 
Land  Mortg.  Co.  v.  Pace,  23  Tex.  Civ.  App. 
222. 

The  Mere  Fact  that  a  Mortgage  Is  on  Record  is 

held  nol  to  constitute  notice  to  the  mortgagor 
of  an  error  or  mistake  in  the  description. 
American  Freehold  Land  Mortg.  Co  v.  Pace, 
23  Tex.  Civ.  App.  222.  Nor  is  the  fact  that 
the  plaintiff,  who  was  the  holder  of  a  mortgage, 
had  it  in  his  possession  and  thus  had  ample 
opportunity  to  deteel  the  mistake  in  it  (in  the 
case  at  bar,  a  misdescription  of  the  noie 
secured  by  it)  enough  of  itself  to  sel  the  stat- 
ute in  motion  against  his  right  to  have  it  re- 
formed.   Tarke  v.  Bingham,  123  Cal.  163. 

3.  Knowledge  on  Part  of  Agent.  —  Scran  to. 1 
Gas,  etc.,  Co.  v.  Licka  wanna  lroi,  etc..  Co  , 
167  Pa.  St.  136;  Presidio  County  v.  Shock, 
(Tex.  Civ.  App.  1900)  60  S.  W.  Rep*  287  (knowl- 
edge of  attorney  binding  on  client).  See  also 
Nicholson  v.  Tarpey,  124  Cal.  442  (knowledge 
on  part  of  plaintiff's  wife  binding  on  him). 

In  an  Action  Against  the  Directors  of  a  Bank  for 
having  fraudulently  diverted  the  funds  of  the 
bank  to  their  own  purposes,  if  the  facts  ap- 
pear on  the  records  of  the  bank  and  are  known 
to  the  cashier  who  succeeds  the  one  involved 
in  the  fraud,  and  who  has  no  interest  adverse 
to  that  of  the  bank,  the  bank  is  charged  with 
knowledge  of  the  frauds,  and  the  statute  is 
not  postponed.    Cooper  v.  Hill,  94  Fed.  Rep. 


582,  36  C.  C.  A.  402.  Compare  Moore  v.  Waco 
Bldg.  Assoc.,  19  Tex.  Civ.  App.  68. 

4.  Where  Agent  Colludes  with  Wrongdoer.  — 
Vance  v.  Molllcy,  92  Tenn.  310.  See  also 
School  Dist.  v.  De  Weese,  100  Fed.  Rep.  710, 
D uffitt  v  Tuhan,  28  Kan.  292. 

For  a  Case  Where  Notice  of  Suit  upon  an  At- 
torney washi'ld  not  to  give  constructive  notice 
to  the  client,  see  North  American  Trust  Co.  v. 
Lanier,  (Miss.  1900)  28  So.  Rep.  804. 

5.  Heirs. —  Kennedy  v.  Warnica,  136  Ind. 
161.    Compare  Rice  v.  Ward,  93  Tex.  704. 

6.  Mere  Silence  —  United  States.  —  Bates  v. 
Preble;  151  U.  S.  149;  Despeaux  v.  Pennsyl- 
vania R.  Co.,  87  Fed.  Rep.  794.  See  also  Good- 
ridge  v.  Union  Pac.  R.  Co.,  35  Fed.  Rep.  35; 
Murray  v.  Chicago,  etc.,  R.  Co.,  92  Fed.  Rep. 
868,  35  C.  C.  A.  62,  affirming  62  Fed.  Rep.  24. 

Alabama.  —  Tillison  v.  Ewing,  91  Ala.  467; 
Underhill  v.  Mobile  Fire  Department  Ins.  Co., 
67  Ala.  45. 

California.  — Soule  v.  Atkinson,  18  Cal.  225. 
District  of  Columbia.  — Jackson  v.  Combs,  18 

D.  C.  608. 

Indiana.  — Sianley  v.  Stanton,  36  Ind.  445; 
Wynne  v.  Cornelison,  52  Ind.  312;  Jackson  v. 
Buchanan,  59  Ind.  390;  Ware  v.  State,  74  Ind. 
181;  Churchman  v.  Indianapolis,  no  Ind.  259; 
Fisher  v.  Tuller,  122  Ind.  31;  Jackson  v.  Jack- 
son, 149  Ind.  238;  Bower  v.  Thomas,  22  Ind. 
App.  505. 

Massachusetts.  — Nudd  v.  Hamblin,  8  Allen 
(Mass.)  130. 

New  York.  —  Miller  v.  Wood,  116  N.  Y.  351. 
Pennsylvania.  —  San  key  v.  McElvey,  104  Pa. 
St.  265,  49  Am.  Rep.  575;  Smith  v.  Blachley. 
(Pa  1901)  47  Atl.  Rep.  985  (question  discusser! 
at  length);  Stewart  v.  McBurney,  (Pa.  1885)  1 
Atl.  Rep.  639. 

See  also  Carrier  v.  Chicago,  etc.,  R.  Co.,  79 
Iowa  81;  Rhoton  v.  Mendenhall,  17  Oregon 
199.  And  see  supra,  this  subsection.  Several 
Classes  of  Cases  —  Fraud  Without  Concealment. 

The  Mere  Failure  of  a  Vendee  to  Disclose  the 
Value  of  Land  which  he  buys  from  the  plaintiff  is 
not  such  fraudulent  concealment  as  will  affect 
the  statute,  particularly  where  the  plaintiff, 
the  vendor,  had  ample  opportunity  to  learn  for 
himself  Woodfolk  v.  Marley,  (Tenn.  Ch. 
1896)  39  S.  W.  Rep.  747,  affirmed  98  Tenn.  467. 
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plaintiff  must  show  some  arrangement  or  contrivance  on  the  part  of  the 
defendant,  of  an  affirmative  character,  designed  to  prevent  subsequent 
discovery;1  the  rule  in  question  prohibits  the  defendant  from  doing  at  any 
time  anything  to  prevent  the  plaintiff  from  ascertaining,  subsequently  to  the 
transaction  out  of  which  the  right  of  action  arises,  the  facts  upon  which  it 
depends,  either  by  affirmative  action  which  conceals  the  truth  or  by  any  device 
which  avoids  inquiry  that  would  lead  to  a  discovery. * 

Where,  However,  the  Basis  of  the  Action  or  Suit  Is  a  Fraud  perpetrated  by  the  defend- 
ant, the  original  fraud  is  regarded  as  a  continuing  affirmative  act,  and  mere 
silence  of  the  defendant  is  treated  as  a  concealment. 3 

(b)  Duress.  —  Mere  duress  on  the  part  of  the  defendant  cannot  be  regarded 
as  a  fraud  or  concealment  within  the  rule  under  consideration,4  though  it 
may  come  within  the  rule  as  to  exceptions  by  necessity  and  operate  to  post- 
pone the  running  of  the  statute  as  long  as  it  continues  as  an  active  obstacle  to 
suit.5  • 

(c)  When  Negative  Conduct  Sufficient.  —  Negative  conduct  on  the  part  of  a  defend- 
ant, even  as  between  parties  sustaining  no  fiduciary  relations,  will  constitute  a 
fraudulent  concealment  where  it  consists  in  his  refraining  from  doing  what 
would  ordinarily  be  done,  his  whole  object  and  purpose  in  so  acting  being  to 
accomplish  a  fraud  on  his  creditors,  as  when  he  withholds  conveyances  from 
record.6 

(d)  Concealment  of  Property  by  Bankrupt.  — ■  The  general  rule  has  frequently  been 
applied  to  cases  when  a  bankrupt  fraudulently  concealed  his  property  to  save 
it  from  creditors.  In  such  cases  the  statutory  limitation  upon  actions  by  the 
assignee  in  bankruptcy  does  not  begin  to  run  until  he  has  discovered  the 
concealment  or  fraud  or  might  have  discovered  it  by  the  exercise  of  reasonable 
diligence.7    Nor  will  the  suit  of  a  creditor  which  ignores  the  proceedings  in 


Concealment  Must  Be  Continuous.  — In  order  to 

make  out  a  case  under  ihe  Tennessee  statute,  it 
must  be  alleged  and  proven  that  the  cause  of 
action  wasco  icealed  to  a  time  within  one  year 
next  before  the  suit  was  brought,  and  discov- 
ered wilhin  the  year.  Whaley  ?'.  Cailelt,  103 
Tenn.  357.  See  also  Haynie  v.  Hall,  5  Humph. 
(Tenn.)  293,  42  Am.  D;c.  427. 

Conspiracy  to  Suppress  Evidence.  —  Where  a 
husband  is  aware  of  his  wife's  adnltery,  the 
running  of  the  statute  is  not  postponed  as  to 
him  by  the  fact  that  his  wife  and  her  paramour 
had  entered  into  a  conspiracy  and  agreed  to 
deny  the  adultery.  Sanborn  v.  Gale,  162  Mass. 
412. 

Similarly,  Proof  Merely  of  a  Conspiracy  Between 
Two  Persons  to  Defraud  a  Third  Party  does  not 
necessarily  show  a  fraudulent  concealment  of 
a  cause  of  action  from  such  party,  no  fiduciary 
relation  existing.  Bates  v.  Preble,  151  U.  S. 
162. 

1.  Bates  v.  Preble,  151  U.  S.  150;  Wood  v. 
Carpenter,  101  U.  S.  135;  Abbott  v.  North  An- 
dover,  145  Mass.  484.  See  also  Conceal  — 
Concealment,  vol.  6,  p.  42r,  note. 

2.  Manufacturers'  Nat.  Bank  v.  Perry,  144 
Mass.  313;  Atlantic  Nat.  Bank  v.  Harris,  118 
Mass.  t  4.7. 

3.  Haywood  v.  Marsh,  6  Yerg  (Tenn.)  69; 
Wear  v.  Skinner,  46  Md.  257,  24  Am.  Rep.  517. 
And  see  supra,  this  subsection,  Several  Classes 
of  Cases  —  Fraud  Without  Concealment. 

In  a  Suit  to  Recover  of  the  Wife  of  a  Debtor 
money  which  he  had  given  to  her  in  fraud  of 
his  creditors,  the  fact  that  she  and  h:r  husband 
had,  on  a  former  trial,  sworn  that  he  had  given 
no  money  to  her  is  proof  of  a  concealment  of 


the  fraud  by  them.    Smith  v.  Blair,  133  lod. 

3°7- 

Where  the  Defendant  Sets  Fire  to  the  Plaintiffs 
Building  and  conceals  the  fact,  there  is  a  fraud- 
ulent concealment  which  suspends  the  run- 
ning of  the  statute.  Alhey  v.  Hunter,  65  111. 
App.  453.  Compare  supra,  this  section.  Gen- 
eral Principles  as  to  Exceptions ,  subdiv.  a.  (2) 
(()  Plaintiff's  Ignorance  of  Cause  of  Action. 

4.  Duress. —  Kennedy  v.  Wainica,  136  Ind. 
161. 

5.  Allen  v.  Leflore  County,  (Miss.  1901)  29 
So.  Rep.  161,  wherein  duress  upon  a  wife  was 
regarded  as  continuing  during  the  life  of  her 
husband.  See  supra,  this  section,  General 
Principles  as  to  Exceptions  —  Exceptions  by 
Necessity  Generally. 

6.  When  Negative  Conduct  Sufficient.—  Mc- 
Alpine  v.  Hedges,  21  Fed.  Rep.  689;  Dorsey 
Mach.  Co.  -'.  McCaffrey,  139  Ind.  545;  Drake, 
Appellant,  So  Me.  50;  Edward  v  Gibbs,  39 
Miss.  166;  Cobb  v.  Decatur  First  Nat.  Bank. 
91  Tex.  226;  Light  foot  v.  Green,  91  Va.  509. 
See  also  Bement  v.  Ohio  Valley  Banking,  etc., 
Co.,  99  Ky.  109,  59  Am.  St.  Rep.  445. 

Fot  a  Principal  in  a  Fidelity  Bond  to  Conceal 
from  the  Obligee  a  Breach  of  the  Bond  is  a  fraud- 
ulent concealment.  Eising  v.  Andrews,  66 
Conn.  58,  50  Am.  St.  Rep.  75;  Allen  v.  Slate, 
6  Kan.  App.  915.  See  also  Liebermann  v. 
Wilmington  First  Nat  Bank,  (Del.  Ch.  1898) 
40  Atl.  Rep.  382. 

7.  Suit  by  Assignee  in  Bankruptcy.  —  Bailey 
v.  Glover,  21  Wall.  (U.  S.)  342;  Rosenthal  v. 
Walker,  111  U.  S.  1S5;  Traer  Clews,  115 
V.  S.  52R,  affirming  57  Iowa  459.  Compare 
Wood  v.  Carpenter,  101  U.  S.  135  (action  by 
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bankruptcy  and  the  discharge  there  granted,  and  seeks  to  subject  the  property 
of  the  debtor  to  his  claim,  be  barred  if  it  is  brought  within  the  statutory 
period  after  discovery  or  means  of  discovery  of  the  fraud.1 

(2)  As  Between  Fiduciaries  —  As  between  persons  sustaining  fiduciary  rela- 
tions, the  rule  is  different.  Where  one  sustains  towards  another  a  relation  of 
trust  and  confidence,  his  silence  when  he  ought  to  speak  or  his  failure  to  dis- 
close what  he  ought  to  disclose  is  as  much  a  fraud  in  law  as  an  actual  affirma- 
tive false  representation;  mere  silence  on  his  part  as  to  a  cause  of  action,  the 
facts  giving  rise  to  which  it  is  his  duty  to  disclose,  amounts  to  a  fraudulent 
concealment  within  the  rule  under  consideration.2 

Party  Must  Still  Use  Due  Diligence.  —  But  the  mere  fact  that  the  defendant  occu- 
pied a  relation  of  trust  and  confidence  towards  the  party  complaining  does 
not  relieve  the  latter,  where  he  is  under  no  disability,  from  the  duty  of  using 
diligence  to  discover  the  fraud.3 

(3)  Concealment  of  Person.  —  The  rule  under  consideration  applies  only  to 
a  concealment  of  the  cause  of  action,  and  not  to  cases  where  the  defendant 
merely  conceals  himself  or  his  identity,4  though  the  latter  class  of  cases  is 
provided  for  by  statute  in  many  jurisdictions.5 

(4)  Fraudulent  Concealment  of  Law.  —  While,  under  the  maxim  ignorantia 
legis  neminem  excusat,  a  mere  mistake  of  law,  no  matter  how  arising,  ordinarily 
affords  no  ground  for  relief  either  at  law  or  in  equity,0  yet  where  a  person 
occupying  a  fiduciary  relation  fraudulently  misrepresents  to  his  cestui  que  trust 
the  state  of  the  law  or  the  legal  rights  arising  out  of  certain  facts,  whereby 
the  cestui  que  trust  is  led  to  forbear  bringing  suit,  the  former  cannot  afterwards 
plead  the  statute  of  limitations  in  an  action  against  him,  where  such  action  is 
brought  by  the  cestui  que  trust  within  a  reasonable  time  after  discovering  his 
right  of  action.7    The  fraudulent  concealment  of  a  "  cause  of  action  "  embraces 


creditor);  Phelps  v.  Elliott,  29  Fed.  Rep.  53; 
Rice  v.  Burt,  4  Cush.  (Mass.)  208. 

1.  BVitey  v.  Glover,  21  Wall.  (U.  S.)  342. 

2.  Effect  of  Fiduciary  Relation — California.  — 
San  Pedro  Lumber  Co.  v.  Reynolds,  121  Gal. 
74  (agent  appropriating  funds  of  principal). 

Colorado.  —  French  v.  Woodruff,  25  Colo.  339 
(conversion  by  executor). 

Georgia.  —  Kirkley  v.  Sharp,  98  Ga.  484; 
Short  v.  Mathis,  107  Ga.  807  (guardian  and 
ward). 

Illinois.  — Vigus  v.  O'Bannon,  118  111.  334. 

Indiana.  —  Fisher  v.  Tuller,  122  Ind.  31. 

Kansas.  —  Perry  v.  Smith,  3r  Kan.  423; 
Perry  v.  Wade,  31  Kan.  428. 

Main,-.  —  Kelley  v.  Nealley,  76  Me.  71. 

Massachusetts.  —  Farnam  v.  Brooks,  q  Pick. 
(Mass  )  212;  Atlantic  Nat.  Bank  v.  Harris,  118 
Mass.  147. 

Mississippi.  —  Wilson  v.  Ivy,  32  Miss.  233; 
Burkner  v.  Calcote,  28  Miss.  597. 

Missouri.  —  Aultman  v.  Adams,  35  Mo.  App. 
503  (attorney  and  client);  Aultman  v.  Loring, 
76  Mo.  App.  66  (same). 

New  York.  —  Rhinelander  v.  Barrow,  17 
Johns.  (N.  Y.)  538;  Thacher;'.  Hope  Cemetery 
Assoc.,  46  Hun  (N.  Y.)  594;  King  v.  Mackellar, 
109  N.  Y.  215. 

North  Carolina.  —  West  v.  Sloan,  3  Jones 
Eq.  (56  N.  Car.)  102. 

Pennsylvania. — Claghorn's  Estate,  181  Pa. 
St.  608. 

Texas.  —  Bonner  v.  McCreary,  (Tex.  Civ. 
App.  1895)  35  S.  W.  Rep.  197  (agent  concealing 
from  principal  amount  of  money  collected). 

Compare  Campbell  v.  Roe,  32  Neb.  345. 


An  Attorney  who,  when  applied  to  by  his 
client,  gives  false  or  even  evasive  answers  as 
to  the  amount  of  moneys  that  he  has  collected 
cannot  plead  the  statute  in  a  subsequent  action 
by  the  client  against  him.  Glenn  v.  Cuttle,  2 
Grant  Cas.  (Pa.)  273. 

3.  Due  Diligence.  —  Pressnall  v.  McLeary, 
(Tex.  Civ.  App.  1899)  50  S.  \\ .  Rep.  1066; 
Cooper  v.  Lee,  75  Tex.  114.  See  also  Stinson 
v.  Aultman,  54  Kan.  537. 

When  Relation  Exists.  —  There  must  be  a  re- 
lation like  that  of  trustee  and  cestui  que  trust, 
agent  and  principal,  or  guardian  and  ward. 
Thus,  Ihe  mere  receipt  of  money  by  a  public 
officer  (in  this  case  taxes  voluntarily  paid  on  a 
street  assessment)  under  a  claim  and  color  of 
right  does  not  make  him  a  trustee  for  the  payor 
in  such  a  sense  that  he  cannot  plead  the  statute 
of  limitations  in  an  action  to  recover  such 
money  merely  because  he  failed  to  advise  the 
payor  of  all  the  facts.  There  must  be  a  direct 
trust  of  equitable  cognizance.  Churchman  v. 
Indianapolis,  no  Ind.  259.  See  also  Welton 
v.  Merrick  County,  16  Neb.  83. 

4.  See  supra,  this  section,  General  Principles 
as  to  Exceptions,  subdiv.  a.  (2)  (c)  Plaintiff's 
Ignorance  of  Cause  of  Action. 

5.  See  supra,  this  section.  General  Principles 
as  to  Exceptions,  subdiv.  a.  (2)  (i)  Defendant' s 
Concealment  of  Himself. 

6.  See  Spencer  v.  Mathews,  (Ky.  1891)  17  S. 
W.  Rep.  433  (mere  ignorance  as  to  law);  Lapp 
v.  Lapp,  43  Mich.  288.  See  generally  the  title 
Mistake. 

7.  Fraudulent  Concealment  of  Matters  of  Law. 

—  Tompkins  v.  Hollister,  60  Mich.  470;  Hick- 
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such  a  case  as  well  as  one  where  the  facts  have  been  concealed  by  fraud.* 

g.  Question  for  Jury  —  (i)  As  to  Existence  of  Fraud.  —  In  actions  at 
law,  and  in  equity  cases  tried  before  a  jury,  it  is  a  question  for  the  jury,  under 
all  the  facts  and  circumstances  proven  at  the  trial,  whether  there  has  been 
such  fraud  or  concealment  on  the  part  of  the  defendant  as  to  justify  an  appli- 
cation of  the  rule  suspending  the  operation  of  the  statute  in  such  cases.2 

(2)  As  to  Plaintiff's  Diligence.  —  Similarly,  it  is  for  the  jury  to  say  whether 
the  plaintiff's  failure  to  discover  his  cause  of  action  was  due  to  his  failure  to 
use  due  diligence  or  to  the  fact  that  the  defendant  so  concealed  the  wrong 
that  the  plaintiff,  although  put  upon  inquiry,  was  unable  to  discover  it  by  the 
exercise  of  due  diligence.3 

5.  Hindrance  or  Obstruction  of  Prosecution.  —  In  a  number  of  jurisdictions 
the  rule  with  reference  to  concealment  of  a  cause  of  action  by  the  defendant 
is  embraced  in  statutes  providing  substantially  that  if  the  defendant,  by  any 
improper  act,  hinder  or  obstruct  the  plaintiff  in  the  institution  or  prosecution 
of  his  action,  the  time  during  which  such  obstruction  or  hindrance  continued 
is  not  to  be  counted  as  a  part  of  the  period  of  limitation.4 

6.  Mistake  —  a.  Original  Rule.  —  There  is  no  postponement  of  the 
statute  in  case  of  actions  founded  on  mistake  unless  the  legislature  has 
expressly  so  provided.5 

When  Relief  Is  Sought  in  Equity  by  a  Party  in  Possession,  under  such  circumstances 
that  the  granting  of  the  relief  prayed  will  not  disturb  existing  conditions  as  to 


man  v.  Hickman,  46  Mo.  App.  496.  See  also 
Pusey  v.  Desbonvrie,  3  P.  Wms.  321;  Wheeler 
v.  Smith,  9  How.  (U.  S.)  55. 

In  Cranmer  v.  McSwords,  24  W.  Va.  594,  it 
was  held  that,  in  a  case  purely  equitable, 
igrforance  oi  the  law  will  excuse  delay  although 
it  will  not  toll  the  statute  of  limitations,  for 
the  reason  that  equity  alone  may  consider  the 
moral  aspect  of  an  excuse. 

Plaintiff  Misled  by  Rulings  of  Government 
Officers,  —  The  mere  fact  that  the  plaintiff  has 
forborne  to  sue  because  he  relied  upon  errone- 
ous rulings  by  the  government  accounting 
officers  does  not  excuse  him  for  failing  to  sue 
in  time.    Lisle  v.  U.  S.,  23  Ct.  CI.  270. 

Where  the  Plaintiff  Has  Been  Deceived  by  the 
Defendant  as  to  the  Statutory  Period  of  Limitation, 
surh  deceit,  altho'igh  accomplished  through 
fraudulent  misrepresentations  that  the  period 
was  two  years  when  in  fact  it  was  only  one, 
cannot  affect  the  running  of  the  statute.  A 
plaintiff  in  such  a  case  has  no  right  to  rely  on 
such  statementsof  his  adversary.  Hopperion 
v.  Louisville,  etc..  R.  Co.,  (Ky.  1896)  34  S.  W. 
Rep.  895. 

1.  Tompkins  v.  Hollister,  60  Mich.  470. 

2.  Question  for  Jury.  —  Salter  v.  Salter,  80  Ga. 
178,  12  Am.  St.  Rep.  249. 

3.  Rosenthal  v.  Walker,  in  U.S.  185;  John- 
son v.  Poweis,  13  Fed.  Rep.  315;  Alpha  Mills 
v.  Watertovvn  Steam  Engine  Co.,  116  N.  Car. 
797;  Cooper  v.  Lee,  1  Tex.  Civ.  App.  9. 

4.  The  Arkansas  Statute  was  construed  in  Burr 
v.  Williams,  20  Ark.  171. 

The  Kentucky  Statute  was  construed  in  Reid 
v.  Hamilton,  92  Ky.  619;  Kennedy  v.  Foster, 
14  Bush  (Ky.)  479;  Coleman  v.  Walker,  3  Met. 
(Ky.)68;  Newton  v.  Carson,  80  Ky.  309;  Smith 
v.  Jones,  3  Dana  (Ky.)  89;  Hopperton  v.  Louis- 
ville, etc..  R.  Co.,  (Ky.  1896)  34  S.  W.  Rep. 
895;  McDonald  v.  Underhill,  10  Bush  (Ky.)  584. 

The  Missouri  Statute  was  construed  in  Cham- 
berlain  v.  Chicago,  etc.,  R.  Co.,  27  Fed.  Rep. 
181;  Bracken  v.  Milner,  104  Fed.  Rep.  529; 


Hoester  v.  Sammelmann,  101  Mo.  619;  Farris 
v.  Coleman,  103  Mo.  352;  Shelby  County  v. 
Bragg.  135  Mo.  291. 

The  Virginia  Statute  was  construed  in  Cheat- 
ham v.  Aistrop,  97  Va.  457;  Fichlin  v.  Carring- 
ton,  31  Gratt.  (Va.)  219;  Brown  v.  Butler,  87 
Va.  621;  Wilson  v.  Koontz,  7  Cranch  (U.  S.)  202. 

The  West  Virginia  Statute  was  construed  in 
Reynolds  v.  Gawthrop,  37  W.  Va.  3;  Fisher  v. 
Hartley,  (W.  Va.  1900)  37  S.  E.  Rep.  578. 

5.  Mistake. — Higgins  v.  Mendenhall,  51  Iowa 
136,  overruling 42 Iowa  675  (statute  as  to  fraud 
does  not  extend  to  mistakes);  Brown  v.  Edes, 
37  Me.  31S;  Lyon  v.  Lyon,  8  Ired.  Eq.  (43  N. 
Car.)  201;  Binney  v.  Brown,  116  Pa.  St.  169. 
Compare  Craufurd  v.  Smith,  93  Va.  623,  hold- 
ing that  the  same  rule  governs  in  cases  of 
mutual  mistake  as  in  cases  of  fraud. 

If  a  party,  through  mere  mistake,  overpays, 
the  statute  runs  from  the  time  of  the  overpay- 
ment, not  from  the  time  when  he  discovers  his 
mistake.  U.  S.  Bank  v.  Daniel,  12  Pet.  (U. 
S.)  32;  Schultz  v.  Cass  County,  95  Ind.  323. 
It  is  otherwise,  however,  where,  when  the 
plaintiff  is  about  to  sue  to  recover  the  overpay- 
ment, the  defendant  fraudulently  prevents  his 
suing.  See  Manufacturers'Nat.  Bank:;.  Perry, 
144  Mass.  313. 

Compare,  as  to  the  Rule  of  the  Text,  Gould  v. 
Emerson,  160  Mass.  438,  39  Am.  St.  Rep.  501, 
where  it  was  said,  referring  to  a  case  in  which 
one  partner,  on  a  settlement,  had  by  mistake 
given  to  his  copartner  a  note  for  twice  the 
proper  amount:  "  Where  a  mistake  in  paying 
money  is  to  be  corrected  by  a  court  of  equity, 
the  statute  of  limitations  does  not  begin  to 
run  until  the  time  when  the  mistake  was  dis- 
covered, or  at  any  rate  till  the  time  when  by 
the  use  of  due  diligence  it  ought  to  have  been 
discovered."  See  also  Brooksbanke  v.  Smith, 
2  Y.  &  C.  Exch.  5S;  Ecclesiastical  Com'rs  v. 
North  Eastern  R.  Co.,  4  Ch.  D.  860;  Wells  v. 
Child,  12  Allen  (Mass.)  333;  Thomas  v.  Bar- 
tow, 48  N.  Y.  193. 
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possession  nor  investments  made  by  the  parties  against  whom  the  relief  is 
sought,  but  will  merely  effectuate  the  prior  intentions  of  all  parties,  there 
is  an  exception  to  the  general  rule,  and  equity  will  grant  relief  against  a  mis- 
take after  the  statutory  period  has  elapsed.1 

b.  Rule  Changed  by  Statute.  —  In  many  jurisdictions  the  original  rule 
has  been  changed  by  special  statute  so  as  to  place  actions  for  relief  on  the 
ground  of  mistake  upon  the  same  basis  as  actions  for  relief  on  the  ground  of 
fraud.2  When  this  is  true  the  qualification  of  the  rule  as  to  fraud  still  obtains, 
and  the  statute  runs,  not  from  the  time  of  discovery,  but  from  the  time  when 
the  plaintiff,  by  the  exercise  of  reasonable  diligence,  might  have  discovered  his 


error.- 


XII.  What  Terminates  Running  of  Statute  —  1.  Commencement  of  Suit  — 

a.  Effect  of  Commencing  Suit.  —  That  the  commencement  of  a  suit  by 
the  plaintiff,  when  properly  done,  terminates  the  running  of  the  statute,  is  not 
a  matter  of  dispute;  the  plaintiff  is  not  required  to  recover  judgment  within 
the  statutory  period.4  There  are,  however,  some  special  cases  in  which  the 
statute,  owing  to  its  peculiar  provisions,  is  regarded  as  requiring  both  the  begin- 
ning and  the  completion  of  the  suit  within  a  period  prescribed,  allowance  being 
made  for  inability  to  complete  the  proceeding  on  account  of  injunctions  or 
similar  process.5 

Interruption  Continues  for  Life  of  Judgment.  —  The  interruption  or  arrest  of  the 
statute  caused  by  a  suit  properly  brought  and  in  which  judgment  is  recovered 
continues  for  the  life  of  the  judgment.6 


1.  Ormsby  v.  Longivorth,  II  Ohio  St.  653. 

2.  Rule  as  to  Mistake  Changed  by  Statute.  —  In 

several  jurisdictions  there  are  statutory  provi- 
sions which  make  the  rule  as  to  fraud  apply  to 
cases  of  mistake  so  as  to  make  the  statute 
begin  to  run  only  from  the  time  when  the  mis- 
take is  discovered.    See  the  following  cases: 

Alabama.  —  Hatold  v.  Weaver,  72  Ala.  373. 

California.  —  Hayes  v.  Los  Angeles  County, 
99  Cal.  74;  Shain  v.  Sresovich,  104  Cal.  402. 

Iowa.  —  Higgins  v.  Mendenhall,  51  Iowa  135, 
overruling  42  Iowa  675;  Beecher  v.  Clay 
County,  52  Iowa  140;  Storm  Lake  v.  Buena 
Vista  County,  66  Iowa  128;  Bradford  v.  Mc- 
Cormick,  71  Iowa  129;  Wilder  v.  Secor,  72 
Iowa  161,  2  Am.  St.  Rep.  236;  Manatt  v.  Starr, 
72  Iowa  677;  Gerrish  v.  Seaton,  73  Iowa  15; 
Lansdale  v.  Carroll  County,  105  Iowa  452; 
Baird  v.  Omaha,  etc.,  R.,  etc.,  Co.,  (Iowa 
1900)  82  N.  W.  Rep.  1020. 

Kansas.  — Duvall  v.  Simpson,  53  Kan.  291. 

Kentucky.  —  Biggs  v.  Lexington,  etc.,  R. 
Co.,  79  Ky.  470. 

North  Carolina.  —  Lanniug  v.  Transylvania 
County,  106  N.  Car.  505. 

Texas.  —  Oldham  v.  Medearis,  90  Tex.  506. 

Virginia.  —  Massie  v.  Heiskell,  80  Va  789. 

Where  a  husband,  in  making  a  settlement 
with  his  wife,  placed  various  securities  on  the 
table  before  her  and  told  her  to  take  what  she 
wanted  and  credit  the  amount  on  his  note,  it 
was  held  that  he  could  not  afterwards  set  up  a 
mistake  in  such  a  settlement  in  order  to  affect 
1  he  running  of  the  statute  against  him.  Rich- 
ardson v.  Bales,  66  Ark.  452. 

3.  Statute  Runs  from  Time  When  Plaintiff  Ought 
to  Have  Discovered  Mistake.  —  Harris  v.  Ivey, 
114  Ala.  363;  Shain  v.  Sresovich,  104  Cal.  402; 
Duvall  v.  Simpson,  53  Kan.  291 ;  Hayes  v.  Car- 
roll, 74  Minn.  134;  Parker  v.  Kuhn,  21  Neb. 
413,  59  Am.  Rep.  838;  Ainsfield  v.  Moore,  30 
Neb.  405;  Pinkham  v.  Pinkham,  (Neb.  1900) 
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83  N.  W.  Rep.  839;  Dennis  v.  Northern  Pac. 
R.  Co.,  20  Wash.  320.  See  also  Maldaner  v. 
Beurhaus,  (Wis.  1900)  84  N.  W.  Rep.  25. 

4.  The  Express  language  of  the  Statutes  pre- 
vents any  controversy  on  this  point.  The 
statutes  provide,  almost  invariably,  that  cer- 
tain actions  or  suits  shall  be  barred  unless  suit 
is  commenced  within  a  fixed  period.  See  Bas- 
sett  v.  McKenna,  52  Conn.  437;  Chicago,  etc., 
R.  Co.  v.  Jenkins,  103  111.  597;  Steffins  v.  Gur- 
ney,  61  Kan.  292;  Fenwick  v.  Phillips,  3  Met. 
(Ky.)  87;  Louisville  v.  Meglemery,  (Ky.  1899) 
52  S.  W.  Rep.  1052;  North  Star  Iron  Works 
Co.  v.  Strong,  33  Minn.  1;  Sandwich  Mfg.  Co. 
v.  Earl,  56  Minn.  390;  Schumpert  v.  Dillard, 
55  Miss.  348;  Bell's  Appeal,  115  Pa,  St.  88,  2 
Am.  St.  Rep.  532;  State  v.  Stone  Cattle,  etc., 
Co.,  66  Tex.  363;  Carr  v.  State,  36  Tex.  Crim. 
390- 

A  Note  May  Therefore  Be  Given  in  Evidence  to 

sustain  the  plaintiff's  cause  of  action  long  after 
the  expiration  of  the  statutory  period  from  its 
maturity,  if  the  suit  had  been  begun  in  time. 
Hammond  v.  Denton,  1  Har.  &  M.  (Md.)  200. 

An  Execution  May  Be  Levied  and  property  sold 
thereunder  after  the  statute  has  barted  the 
judgment  where  it  was  issued  before  the  bar 
attached;  and  this  rule  is  not  changed  by  a 
provision  in  the  statute  that  no  execution  shall 
be  issued  "  or  any  proceedings  had  "  on  a 
judgment  after  twenty  years.  Brown  v.  Hop- 
kins, 101  Wis.  498. 

5.  When  Proceeding  Must  Be  Completed  Within 
Statutory  Period.  —  Dickinson  v.  Collins,  1 
Swan  (Tenn.)  516;  Kelly  v.  Thompson,  2 
Heisk.  (Tenn.)  279;  Smith  v.  Holmes,  12  Heisk. 
(Tenn.)469;  Gardenhire  v.  King,  97  Tenn.  585; 
Bridges  v.  Cooper,  98  Tenn.  398,  a'istinguishing 
Shepherd  v.  Woodfolk,  10  Lea  (Tenn.)  593. 

6.  Estes  v.  Nell,  140  Mo.  639. 

Writ  of  Restitution  Unnecessary.  —  Snell  v. 
Harrison,  131  Mo.  495. 
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The  Pendency  of  the  Suit  operates  to  suspend  the  statute  as  to  all  parties  thereto 
so  far  as  the  subject-matter  of  the  suit  is  concerned.1  But  the  suspension  exists 
only  as  to  the  particular  suit  brought,  and  not  as  to  the  cause  of  action  there 
involved.  Except  under  the  rule  of  "  journeys  accounts  "  2  and  in  special 
cases,3  the  institution  of  one  suit  can  have  no  effect  upon  the  operation  of  the 
statute  as  against  any  other  suit,  whether  on  the  same  or  on  another  cause  of 
action.4 

b.  Negligence  After  Suit  Begun.  —  When  once  the  suit  is  properly 
begun,  the  running  of  the  statute  is  interrupted,  and  no  subsequent  delay  or 
negligence  in  the  prosecution  can  avoid  the  effect  of  the  interruption  or  set 
the  statute  again  in  motion  pending  the  suit.5  Respectable  authority,  how- 
ever, exists  in  favor  of  a  different  view,0  and  delay  in  prosecution  may 
undoubtedly  be  treated  as  laches  by  a  court  of  equity.7 

c.  Institution  of  Suit  of  Kindred  Nature.  —  The  institution  of  a  suit 
of  kindred  nature  to  the  one  in  controversy  which  must  necessarily  determine 
the  merits  of  the  latter  suit  and  which  is  brought  for  that  purpose  may,  in 
some  cases,  be  taken  as  an  institution  of  the  second  suit  to  the  extent  that  it 
will  arrest  the  running  of  the  statute  as  to  the  latter.  The  application  of  this 
rule,  however,  is  strictly  confined  to  cases  clearly  within  its  meaning.8 

A  Suit  in  One  State  for  a  Limited  Purpose  does  not  affect  the  running  of  the  statute 


1.  Schmidt  v.  Heimberger,  21  Pa.  Co.  Ct. 
564.;  Hanrick  c  Gurley,  (Tex.  Civ.  App.  1899) 
48  S.  W.  Rep.  994.  See  also  Penfield  v.  Mason, 
9  Ohio  Cir.  Dec.  611,  17  Ohio  Cir.  Ct.  165  (evi- 
dence as  to  institution  of  suk). 

The  Facts  that  the  Papers  in  an  Equity  Case 
Have  Been  Destroyed  by  Fire  and  no  order  to 
supply  them  has  be;n  made,  and  that  the  case 
is  no  longer  carried  on  the  docket  of  the  court, 
will  not  constitute  a  termination  of  it  so  as  to 
set  the  statute  in  motion,  where  a  fund  still 
remains  in  court  for  distribution.  Weaver  v. 
Ruhm,  (Tenn.  Ch.  1S97)  47  S.  W.  Rep.  171. 

2.  S>e  infra,  this  title,  Action  Begun  and 
Dismissed  Without  Concluding  Merits. 

3.  When  the  Cause  of  Action  Is  Contingent 
upon  the  resultof  anothersuit  thestatute  does 
not  run  against  it  during  the  pendency  of  such 
suit.  See  supra,  this  title,  When  Statute  Begins 
to  Run  —  Claims  Depending  on  Contingency  or 
Condition. 

4.  "The  General  Rule  in  respect  of  limita- 
tions must  also  be  borne  in  mind,  that  if  a 
plaintiff  mistakes  his  remedy,  in  the  absence 
of  any  statutory  provision  saving  his  rights, 
or  where  from  any  cause  a  plaintiff  1  ecomes 
nonsuit  or  the  action  abates  or  is  dismissed, 
and,  during  the  pendency  of  the  action,  the 
limitation  runs,  the  remedy  is  barred."  Per 
Fuller,  C.  J.,  in  Wiilard  v.  Wood,  164  U.  S. 
523.  See  also  Alexander  v.  Pendleton,  8 
Crunch  (U.  S.)  470;  Young  v.  Mackall,  4 
Mi.  367. 

5.  Delay  in  Prosecution  of  Suit.  —  Louisville  v. 
Meglemery,  (Ky.  1899)  52  S.  W.  Rep.  1052, 
21  Ky.  L.  Rep.  751;  Hemphill  v.  McClimans,  24 
Pa.  St.  3(17.  See  also  King  v.  State  Bank,  13 
Ark.  269;  Chicago,  etc.,  R.  Co.  v  Jenkins,  103 
111.  588;  Ballou  v.  Wilmot,  5  Kv.  L.  Rep.  774; 
Tucker  v.  Wils  in,  68  Miss.  693.' 

6.  Clark  v.  Keilar,  3  Bush  (Ky.)  223;  Kellar 
v.  Sinton,  14  B.  Mon.  (Ky.)  248. 

7.  Laches  After  Commencement  of  Suit.  —  See 
Wiilard  v.  Wsod,  164  U.  S.  525,/,?-  Fuller,  C. 
J.,  citing  Johnston  v.  Standard  Min.  Co.,  14S 


U.  S.  370.  See  also  Dempsey  v.  Oswego  Tp., 
Si  Fed.  Rep.  97,  4  U.  S.  App.  416  (mandamus 
to  collect  judgment). 

Claim  Against  State.  —  The  provision  of  the 
New  York  constitution  (now  art.  7,  §  6),  thai 
no  claim  against  the  state  shall  be  allowed 
when,  if  it  were  a  claim  between  citizens  of  the 
state,  it  would  be  barred,  is  subject  to  the 
qualification  that  it  shall  not  apply  to  "  any 
claims  duly  presented  within  the  lime  allowed 
by  law  and  prosecuted  with  due  diligence." 
As  to  what  amounts  to  due  diligence,  see  Cork- 
ings  v.  State,  99  N.  Y.  491. 

8.  Suit  of  Kindred  Nature.  —  See  Eyerly  v. 
Jasper  County,  77  Iowa  470;  Sattlet  v.  Opper- 
man,  30  Pittsb.  Leg.  J.  N.  S.  (Pa.)  205.  Com. 
pare  Browning  v.  Pumphrey,  81  Tex.  163. 
See  also  Gordon  v.  Trimniier,  91  Ga  472; 
Backus  v.  Burke,  63  Minn.  272. 

The  Fact  that,  by  a  Decree  in  Fartition  Proceed- 
ings, certain  lands  set  apart  to  the  defendant 
are  declared  to  be  subject  to  the  plaintiff's 
mortgage,  does  not  constitute  the  decree  a 
judgment  on  the  mortgage  nor  suspend  or  in- 
terrupt the  running  of  the  statute  in  favor  of 
the  mortgagor.  Spencer  v.  Wiley,  149  III.  56, 
affirming  46  111.  App.  585. 

Stipulation  that  Only  One  of  Several  Defendants 
Similarly  Liable  Shall  Be  Sued. —  New  Jersey, 
etc..  Concentrating  Works  v.  Ackermann,  6 
N.  Y.  App.  Div.  540. 

A  Petition  for  the  Sale  of  a  Decedent's  Land  to 
Pay  Debts  amounts  to  the  institution  of  a  pro- 
ceeding for  the  payment  of  the  plaintiff's  claim 
and  stops  the  running  of  the  statute;  and  this 
although  the  petition  is  not  filed  by  the  claim- 
ant, but  by  the  administrator.  Matter  of  Sar- 
gent, 42  N.  Y.  App.  Div.  301. 

A  Proceeding  by  Mandamus  to  Collect  a  Judg- 
ment against  a  municipality  is  not  the  com- 
mencement of  a  suit  on  the  judgment,  and 
cannot  affect  the  running  of  the  statute  except 
in  so  far  as  it  is  the  equivalent  of  an  execution 
against  an  individaul.  Dempsey  v.  Oswego 
Tp.,  51  Fed.  Rep.  97,  4  U.  S.  App.  416. 
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as  to  a  similar  suit  for  the  same  purpose  in  another  state  although  the  parties 
are  the  same  in  both  suits.1 

d.  Institution  of  Suit  for  Benefit  of  Plaintiff.  — A  suit  begun, 
the  real  object  of  which  is  to  secure  the  enforcement  of  the  plaintiff's  claim, 
will  be  regarded  as  a  suit  begun  by  him,  though  it  is  actually  begun  by 
another,  as  where  an  executor  institutes  a  proceeding  for  leave  to  sell  his  testa- 
tor's 1  ands  to  pay  debts,  or  for  the  appointment  of  a  receiver  for  an  insolvent 
estate;  such  a  proceeding  will  be  regarded  as  equivalent  to  the  beginning  of 
an  action  by  the  creditors  against  the  estate.2  Similarly,  the  filing  of  a  gen- 
eral creditors'  bill  operates  as  the  beginning  of  a  suit  by  all  creditors  or  claim- 
ants who  are  entitled  to  present  their  claims  in  that  proceeding  and  who 
actually  do  so.3 

2.  What  Is  Commencement  of  Suit  —  a.  General  Rule.  —  The  rule  in  this 
particular  varies  in  the  several  jurisdictions.  In  a  number  of  them  the  statute 
specifically  designates  what  shall  constitute  the  commencement  of  the  suit 
within  the  meaning  of  the  statute  of  limitations.4  The  same  rule  governs,  ordi- 
narily, as  in  other  respects,  except  that  there  is  a  difference  between  the 
effectiveness  of  a  summons  as  terminating  the  running  of  the  statute  and  as 
constituting  a  sufficient  notice  to  the  defendant  to  sustain  a  personal  judgment ; 
for  the  former  purpose,  the  same  technical  correctness  either  in  the  form  of  the 
writ  or  the  manner  of  its  service  is  not  required  as  for  the  latter.5 

A  Suit  by  One  Defendant  Against  a  Codefendant  prosecuted  by  a  cross-bill  or  similar 
proceeding  in  the  original  suit  is  "commenced"  when  the  answer  or  cross-bill 
setting  up  the  claim  is  filed.6 


1.  Delaplaine  v.  Crowninshield,  3  Mason  (U. 
S.)  329;  Torbert  v.  Wilson,  1  Stew.  &  P.  (Ala.) 
200  (suit  in  another  county,);  North  Pac.  Lum- 
ber Co.  v.  Lang,  2S  Oregon  54.6,  52  Am.  St. 
Rep.  7S0;  Hull  v.  Hull,  35  W.  Va.  155,  29  Am. 
St  Rip.  800. 

2.  Suit  for  Plaintiff's  Benefit.  —  Ludington  v. 
Thompson,  4  N.  Y.  App.  Di v .  117;  Wyrick  v. 
Wyrick,  106  N.  Car.  84;  Houck  v.  Dunham, 
92  Va.  2ii. 

3.  Sterndale  v.  Hankinson,  1  Sim.  393;  Irons 
v.  Manufacturers'  Nat.  B.ink,  27  Fed.  Rep. 
591;  Newgass  v.  Atlantic,  etc.,  R.  Co.,  72  Fed. 
Rep.  712;  Tabor  v.  Royal  Ins.  Co.,  (Ala.  1899) 
26  So.  Rep.  252;  Dobson  v.  Simonton,  93  N. 
Car.  268;  Barrick  v.  Gifford,  47  Ohio  St.  180; 
Houck  v.  Dunham,  92  Va.  211;  Craufurd  v. 
Smith,  93  Va.  623;  Repass  v.  Moore,  96  Va.  147; 
North  Western  Bank  v.  Hays,  37  W.  Va.  475. 
See  also  Louisiana  Molasses  Co.  ?>.  Le  Sassier, 
52  La.  Ann.  2070. 

Suit  Contesting  Election.  —  "  The  timely  insti- 
tution of  a  contesting  suit  [to  contest  a  special 
tax  election]  by  certain  of  the  taxpayers, 
which  is  compromised  by  releasing  the  plain- 
tiffs therein  from  the  tax,  and  the  suit  is  dis- 
missed, cannot  have  the  effect  of  suspending 
the  prescription  or  peremption  of  the  statute 
in  favor  of  those  other  taxpayers  who  did  not 
sue  in  time,  but  bethought  themselves  to  sue 
afterwards."  Guillory  v.  Avoyelles  R.  Co., 
104  La.  11.  See  also  Missouri,  etc.,  Trust  Co. 
v.  Smart,  51  La.  Ann.  423 

Effect  of  Substitution  of  Plaintiff  in  Course  of 
Suit.  —  Sea  Brown  v.  Mann,  71  Cal.  192. 

4.  What  Is  Commencement  of  Suit.  —  See  the 
title  Actions,  i  Encyc.  of  Pl.  and  Pr.  119 
et  seq.,  where  the  whole  subject  is  considered. 
See  also  Bking  —  Brought,  vol.  4,  p.  954, 
note;  Commence,  vol.  6,  p.  217,  note;  Insti- 
tute, vol.  16,  p.  822.  , 


Presenting  Claim  to  Personal  Eepresentative  of 
Decedent,  —  See  the  title  Debts  of  Decedents, 
vol.  8,  p.  1062  et  seq. 

5.  Difference  Between  Summons  as  Notice  and 
as  Commencement  of  Suit.  —  Satterley  v.  Morgan, 
33  La.  Ann.  846,  where  Fenner,  J.,  after  lay- 
ing down  the  principle  of  the  text,  cited  the 
following  instances:  Service  of  the  citation, 
though  not  certified  by  the  clerk,  will  interrupt 
prescription.  White  v.  McQuillan,  12  La.  530. 
So  the  mere  deposit  of  the  petition  in  the  clerk's 
office  before  the  end  of  the  prescriptive  term 
will  interrupt  prescription  although,  owing 
to  the  absence  of  the  clerk  and  his  deputy,  the 
plaintiff  was  unable  even  to  obtain  issuance  of 
the  citation  in  time.  Smith  v.  Taylor,  10  Rob. 
(La.)  133.  Service  of  the  petition  and  citation 
in  English  onlyon  a  defendant  entitled,  under 
the  statute,  to  such  process  in  French,  will  in- 
terrupt prescription.  Leon  z.  Bouillet,  21  La. 
Ann.  651.  A  citation  issued  by  a  de  facto 
clerk  not  lawfully  in  office,  New  Orleans 
Canal,  etc.,  Co  v.  Tanner,  26  La.  Ann.  274, 
or  a  citation  which  is  irregular  in  not  stating 
the  number  of  days  for  answer,  Martinez  v. 
Vives,  30  La.  Ann.  81S,  interrupls  the  statute. 
These  cases  were  decided  under  Rev.  Civ. 
Code  La.,  art.  3518,  which  provided  that  "  a 
legal  interruption  takes  place  when  the  pos- 
sessor has  been  cited  to  appear  before  a  court 
of  justice." 

A  Summons  Which  Is  Defective  Merely,  and  not 
a  nullity  or  an  insufficient  service,  may  still 
operate  as  a  beginning  of  the  suit  so  as  to 
stop  the  statute  even  though  it  is  afterwards 
quashed  on  motion.  German  Ins.  Co.  v. 
Frederick,  58  Fed.  Rep.  144,  19  U.  S.  App. 
24;  St.  Louis,  etc.,  R.  Co.  v.  Shelton,  57  Aik. 
459- 

6,  German  F.  Ins.  Co.  v.  Bullene,  51  Kan, 
764. 
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The  Fact  that  the  Officer  Fails  to  Serve  the  Summons  is  not  material  where  it  was 
delivered  to  him  for  service  at  the  proper  time,  except  in  those  jurisdictions 
where  actual  service  is  necessary  to  constitute  a  commencement.1 

Setting  Aside  Nonsuit  and  Reinstating  the  Case  do  not  constitute  the  commencement 
of  a  new  suit,  but  operate  as  a  continuation  of  the  original  suit;  the  statute 
does  not  begin  to  run  in  the  interim  between  the  nonsuit  and  the  order  setting 
it  aside  and  reinstating  the  cause  even  though  the  nonsuit  was  voluntary.2 
The  same  rule  applies  when  a  judgment  is  vacated  by  a  subsequent  judgment 
of  the  same  court  granting  a  rehearing.3 

If  the  Judgment  Obtained  Is  Void  on  Its  Face  for  want  of  jurisdiction  and  is  SO 
declared,  a  plaintiff  cannot  have  it  set  aside  and  the  case  redocketed  so  as  to 
tie  it  the  suit  as  still  pending  and  thus  make  the  prior  proceeding  operate  as 
an  interruption  of  the  statute.  A  void  proceeding  cannot  constitute  an  inter- 
ruption ;  it  cannot  be  regarded  as  a  suit  commenced.4 

b.  In  Equity.  —  Suits  in  equity  are  properly  begun  by  the  filing  of  a  bill 
which  prays  for  process,  and  the  filing  of  the  bill  rather  than  the  issuance  or 
service  of  process  (which  are  matters  of  course)  is  usually  regarded  as  the  com- 
mencement of  the  suit.5 

c.  In  Other  Proceedings.  —  Other  proceedings  are  governed  largely  by 
the  peculiar  statutes  providing  for  them.  What  constitutes  a  commencement 
of  such  proceedings  is  a  matter  of  practice  rather  than  of  substantive  law.® 

d.  Must  Be  by  Proper  Party.  —  The  institution  of  the  suit,  to  stop  the 
running  of  the  statute,  must  be  by  the  proper  party;  a  suit  by  one  having 
merely  a  qualified  interest  in  the  subject-matter  will  not  affect  the  running  of 
the  statute  as  to  other  parties.7  Nor  will  a  suit  by  one  party  affect  the  running 
of  the  statute  against  another  party  although  the  claims  of  both  are  of  the 
same  nature  and  relate  to  the  same  subject-matter.8 

e.  Must  Be  Against  Proper  Defendant.  —  A  suit  begun  against  a 
stranger  or  one  who  sustains  no  such  relation  to  the  proper  defendant  that  a 
judgment  against  him  would  bind  such  defendant,  can  have  no  effect  on  the 
operation  of  the  statute  in  favor  of  the  party  against  whom  the  cause  of  action 
properly  exists.9 

1.  Montague  v.  Stelts,  37  S.  Car.  200,  34  Am.  of  Pl.  and  Pr.  S72.  See  also  other  similar 
St.  Rep.  736  (failure  to  serve  one  of  several      titles  in  that  work. 

defendants).  7.  The  Institution  of  an  Action  by  a  Tenant  by 

2.  Setting  Aside  Nonsuit.  —  Childs  v.  Mays,  the  Curtesy,  upon  his  title  as  such  tenant  only, 
73  Tex.  76;  Cotton  v.  Lyter,  81  Tex.  10.  See  will  not  affect  the  running  of  the  statute  as  to 
also  Steele  v.  Kent  Circuit  Judge,  109  Mich.  the  heirs,  when  it  had  begun  to  run  prior  to 
647.  the  death  of  their  ancestress.    Updegrove  v. 

3.  Salmon  v.  McLean,  116  N.  Car.  209.  Blum,  117  Pa.  St.  259. 

4.  Berkson  v.  Coen,  71  Miss.  650.  A  Suit  Begun  by  the  Receiver  of  a  Corporation, 

5.  See  Cowan  v.  Donaldson,  95  Tenn.  325;  within  the  statutory  period,  interrupts  the 
Collins  v.  North  British,  etc.,  Ins.  Co.,  91  running  of  the  statute  and  saves  the  case  for 
Tenn.  432.  the  corporation.    Chicago,  etc..  Bridge  Co.  v. 

But  Process  Must  Issue  Within  a  Reasonable  Fowler,  55  Kan.  17. 
Time.  —  The  mere  filing  of  the  bill  without  the  But  a  suit  by  a  receiver  appointed  in  another 
issuance  of  any  process  thereon  was  held  to  state  does  not  stop  the  tunning  of  the  statute 
be  no  commencement  of  the  suit  in  Fairbanks  as  to  a  suit  in  Trjcas.  Since  he  has  no  au- 
v.  Farwell,  141  111.  354,  the  court  saying:  thority,  by  virtue  of  such  an  appointment,  10 
"  The  modern  rule  seems  to  be  that  the  filing  sue  in  Texas,  the  statute  runs  until  he  be- 
of  a  bill  and  the  taking  out  of  a  subpoena  and  comes  qualified  to  sue.  Kellogg  v,  Lewis,  16 
making  a  bona  fide  attempt  to  serve  it  is  the     Tex.  Civ.  App.  66S. 

commencement  of  a  suit  in  equity  as  against  8.  Wood  v.  Dill,  3  Kan.  App.  4S4,  holding 
the  defendant  so  as  to  prevent  the  operation  of  that  a  suit  by  one  mechanic  to  enforce  his  lien 
the  statute."  See  also  U.  S.  v.  American  cannot  affect  the  statute  as  to  other  mechanics 
Lumber  Co.,  So  Fed.  Rep.  309.  claiming  liens  on  the  same  structure:  Ben- 

in Pindell  v.  Maydwell,  7  B.  Mon.  (Ky.)      nington  v.  Dinsmore,  2  Gill  (Md.)  34S,  which 
314,  it  was  held  that,  by  analogy  to  the  rule      was  a  new  suit  by  a  second  administrator, 
at  law,  a  suit  in  equity  will  be  deemed  to  have        9.  Must  Be  Against  Proper  Defendant.  —  Laugh- 
been  commenced  at  the  time  when  the  subpoena     lin  v.  Calumet,  etc.,  Canal,  etc.,  Co.,  65  Fed. 
to  answer  is  issued.  Rep.  441,  24  U.  S.  App.  573;  Harwood  v. 

6.  See  the  title  Error,  Writ  Of,  7  Encyc.      Rawlings,   4  Har.   &   J.   (Md.)   126;  Mor- 
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/.  Must  Relate  to  Proper  Subject-matter.  —  A  suit  on  a  cause  of 
action  to  recover  for  certain  injuries  will  not  interrupt  the  running  of  the 
statute  against  another  and  distinct  cause  of  action,  even  though  the  result 
complained  of  be  the  same  in  each  case.1 

3.  Amendment  After  Statute  Has  Run.  —  The  extent  to  which  a  plaintiff  may 
amend  his  pleadings  after  the  expiration  of  the  statutory  period  for  an  original 
suit  is  a  much-mooted  question  and  is  considered  elsewhere.2 

XIII.  Action  Begun  and  Dismissed  Without  Concluding  Merits— 1.  At 
Common  Law  —  Journeys  Account.  —  Under  the  ancient  rule  of  journeys  account 
{journies  accomptes),  when  the  plaintiff's  writ  abated  by  the  death  of  either 
party,  or  for  some  matter  of  mere  form  not  going  to  the  merits  of  the  cause, 
he  was  entitled  to  a  new  writ  by  "  journeys  account,"  i.  c,  within  as  brief  a 
time  as  possible  after  the  abatement  of  the  first  writ.  This  new  writ  was 
regarded  as  a  continuance  of  the  cause  as  if  there  had  been  no  abatement  of 
the  original.3  Under  this  rule,  of  necessity,  the  new  writ  must  have  been 
brought  for  the  same  cause  of  action  and  in  the  same  court  as  the  first.4  The 
rule  had  no  application  to  judicial  writs,  for  the  reason  that  they  never  abated 
for  mere  matter  of  form.5  The  doctrine  of  journeys  account  has  received 
some  recognition  in  the  United  States,0  but  more  generally  recognition  of  it 
has  been  refused,  largely  for  the  reason  that  statutes  have  existed  in  nearly 
every  state,  from  the  beginning,  providing  specifically  for  the  classes  of  cases 
which  the  rule  was  designed  to  embrace,  and  these  statutes  have  been  taken 
as  excluding  by  implication  all  cases  not  covered  by  their  special  provisions.7 


rison  v.  Holladay,  27  Oregon  175;  Talcolt  v. 
Rosenblum,  21  Pa.  Co.  Ct.  494,  29  Pittsb.  Leg. 
J.  N.  S.  (Pa.)  213;  Mever  Bros.  Drug  Co.  v. 
Fry,  (Tex.  Civ.  App.  1898)  48  S.  W.  Rep.  752; 
R  ibinson  v.  Thompson,  (Tex.  Civ.  App.  1899) 
52  S.  W.  Rep.  117;  Damon  v.  Leque,  17  Wash. 
573,  61  Am.  St.  Rep.  927. 

A  suit  against  a  tenant  of  an  adverse  claim- 
ant to  recover  possession  arrests  the  statute  as 
to  his  landlord.  Galbraith  v.  Howard,  11  Tex. 
Civ.  App.  230. 

One  Corporation  Succeeding  Another  of  Similar 
Name.  —  In  Houston,  etc.,  R.  Co.  v.  McFad- 
den,  (Tex.  Civ.  App.  1897)40  S.  W.  Rep.  216, 
it  was  held  that  a  suit  against  the  "  Houston 
&  Texas  Central  Railway  Company  "  operated 
to  suspend  the  statute  as  to  the  "  Houston  & 
Texas  Central  Railroad  Company,"  the  latter 
having  acquired  the  entire  property  and  fran- 
chises of  the  former,  which  had  thereupon 
ceased  to  exist.  Compare  Missouri,  etc.,  R. 
Co.  v.  Graham,  12  Tex.  Civ.  App.  54. 

Mere  Misnomer  of  Defendant  —  Misnomer  Cor- 
rected After  Statutory  Period.  —  Southern  Pac. 
R.  Co.  v.  Graham,  12  Tex.  Civ.  App.  565. 
See  also  American  F.  Ins.  Co.  v.  Bland,  (Ky. 
18^7)  40  S.  W.  Rep.  670. 

Suit  Against  One  of  Several  Defendants.  —  The 
fact  that  the  liabilities  of  two  defendants  are 
identical  will  not  make  a  suit  against  one 
operate  as  a  suspension  of  the  statute  as  to 
the  other.  Peterson  v.  Delaware  River  Ferry 
Co.,  190  Pa.  St.  364,  which  was  an  action  for 
personal  injuries. 

Under  the  rule  prevailing  in  Louisiana,  a 
suit  begun  against  one  of  several  parties 
jointly  liable  interrupts  the  statute  as  to  all. 
Speake  v.  Barrett,  13  La.  Ann.  479  (partners); 
Richard  Buiman,  14  La.  Ann.  141  (principal 
and  security),  Ferguson  v.  Glaze,  12  La.  Ann. 
667.  But  see  Corning  v.  Wood,  15  La.  Ann 
168,  holding  that  a  suit  against  an  acceptor 


does  not  interrupt  the  statute  as  to  the  drawer 
and  the  indorser. 

In  Kansas  it  is  held  that  a  husband  is  so 
united  in  interest  with  his  wife  in  an  action 
affecting  their  homestead  that  an  action  is 
commenced  against  both  when  it  is  com- 
menced against  him  and  she  is  made  a  co- 
defendant.  Demple  v.  Hofman,  (Kan.  App. 
1898)  55  Pac.  Rep.  558.  Compare  Patterson  v. 
Thompson,  90  Fed.  Rep.  647  (suit  to  enforce 
statutory  liability  of  directors  of  a  bank  for 
improperly  declaring  dividend). 

Action  Abating  through  Dissolution  of  Defend- 
ant Corporation.  —  Life  Assoc.  v.  Goode,  71 
Tex.  90. 

1.  Lynch  v.  Ortlieb,  (Tex.  Civ.  App.  1894) 
28  S.  W.  Rep.  1017,  affirmed  87  Tex.  590;  Herr 
v.  Rodriguez,  (Tex.  Civ.  App.  1890)  50  S.  W. 
Rep.  487. 

2.  See  the  title  Amendments,  i  Encyc.  of 
Pl.  AND  Pr.  621  et  seq. 

3.  Common- law  Rule — Journeys  Account. — 
See  Journeys  Account,  vol.  17,  p.  713. 

4.  Jacob's  L.  Diet.;  Kerr  v.  Porter,  1  Overt. 
(Tenn.)  363,  in  which  case  the  opinion  was  ex- 
pressed that  a  suit  in  equity  would  suspend 
the  statute  as  well  as  a  suit  at  law  (the  second 
suit  being  at  law).  But  in  a  note  by  Judge 
Overton  appended  to  the  opinion  a  doubt  is 
expressed  as  to  the  correctness  of  such  a  rule 
in  view  of  the  holding  in  Spencer's  Case,  6 
Coke  10,  that  both  writs  must  be  in  the  same 
court. 

5.  Spencer's  Case,  6  Coke  10. 

6.  See  Kerr  v.  Porter,  1  Overt.  (Tenn.)  363, 
note. 

7.  Doctrine  of  Journeys  Account  Rejected.  — 

Crane  v.  French,  38  Miss.  528.  See  also  Alex- 
ander v.  Pendleton,  8  Cranch  (U.  S.)  462; 
Sherman  v.  Barnes,  8  Conn.  138;  Robinson  v. 
Robinson,  5  Harr.  (Del.)  8;  Mahon  v.  Justices, 
Ga.  Dec.  (pt.  ii.)  201;  Ivins  v.  Schooley,  iS  N. 
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2.  Under  Statutes  —  a.  Original  Statute  —  Scope  of  Statutes.  —  The 

Principle  of  Journeys  Account  Became  Definitely  Fixed  and  somewhat  enlarged  in  Englaud 
by  an  early  statute  which  provided,  in  effect,  that  where  a  suit  was  dismissed 
for  some  matter  of  form  not  concluding  the  plaintiff's  right  of  action  a  new 
suit  might  be  brought  within  one  year  after  such  dismissal.1  This  statute, 
with  varying  changes,  has  been  enacted  in  nearly  all  of  the  states  of  the  Union. 
Many  of  these  statutes  depart  widely  from  the  original  model  and  must  be 
consulted  in  order  to  determine  clearly  the  effect  of  any  decision  rendered 
under  them. 

The  General  Scope  of  the  Statutes,  like  that  of  the  original  English  act,  is  designed 
to  embrace  cases  where  the  plaintiff's  suit  has  failed  for  some  matter  of  mere 
form  and  the  judgment  of  dismissal  is  one  not  concluding  his  cause  of  action  3  — 
in  short,  such  defects  in  his  proceeding  as  are  available  upon  a  motion  in  arrest 
of  judgment.  They  are  not  intended  to  affect  the  principle  of  res  judicata3 
nor  questions  of  jurisdiction,4  and  are  not  to  be  construed  as  having  that  effect. 
Th;ir  operation  is  confined  to  preventing  a  bar  of  the  statute  of  limitations  in 
its  strict  sense,  and  does  not  affect  statutes  which,  though  fixing  a  limitation 
of  time  for  the  bringing  of  a  certain  class  of  actions,  are  not  properly  statutes 
of  limitation  in  the  true  sense.5 

b.  To  What  Cases  Statute  Applies  —  (i)  In  General.  —  The  wording 
of  the  statute  must  generally  determine  the  classes  of  cases  to  which  it  applies, 
and  the  decisions  here  given  must  all  be  read  in  the  light  of  the  particular 
statute  under  consideration. 

(2)  Judgment  for  Plaintiff  Arrested.  —  The  ground  of  a  motion  in  arrest 
of  judgment  being  always  some  error  on  the  face  of  the  record  which  does  not 
necessarily  affect  the  intrinsic  merit  of  the  cause  of  action,6  some  of  the  stat- 
utes provide  for  a  new  action  where  the  plaintiff  is  defeated  in  consequence  of 
such  a  motion  being  sustained  against  him.7 

(3)  Judgment  for  Plaintiff  Reversed. — The  original  English  statute  and 
most  of  the  statutes  in  the  United  States  provide  for  a  new  action  where  a 
judgment  for  the  plaintiff  is  reversed  on  appeal  or  writ  of  error.8  But  since 
these  statutes  have  reference  purely  to  the  question  of  limitations  and  are  not 
intended  to  affect  the  rule  of  res  judicata,9  manifestly  the  reversal  must  be  on 
some  ground  not  affecting  or  concluding  the  merits  of  the  cause  of  action.10 

J.  L.  269;  State  v.  Hawkins,  6  Ired.  L.  (28  N.  8.  Reversal  of  Judgment.  —  Napier  v.  Foster, 

Car.)  428;  Callis  v.  Waddy,  2  Munf.  (Va.)  511;  80  Ala.  379;  Givens  v.  Robbins,  11  Ala.  156; 

Gray  v.  Berryman,  4  Munf.  (Va.)  181.  Mason    v.   Howell,   14  Ark.   199;    Drane  v. 

1.  3  &  4  Wm.  IV.,  c.  42,  §  6,  set  out  in  6  Hodges,  x  Har.  &  M.  (Md.)  51S. 

Jac.  Fish.  Dig.  8619.  In  Massachusetts,  under  Stat.  17S6,  c.  52,  §  I, 

2.  This  view  is  expressly  embodied  in  the  it  was  held  that  "  when  a  judgment  for  a 
Tennessee  statute.  See  Annot.  Code  Tenn.  plaintiff  is  nol  technically,  but  in  effect,  re- 
(1896),  §  4446.  versed  by  reason  of   error,  being  declared 

3.  See  Carroll  v.  Alabama  G.  S.  R.  Co.,  60  judicially  erroneous,  and  as  such  void,"  the 
Fed.  Rep.  549.  plaintiff  might  have  a  new  action  within  one 

4.  Statute  Does  Not  Affect  Questions  of  Jurisdic-  year.  Coffin  v.  Cottle,  16  Pick.  (Mass.) 
tion.  —  Goff  v.  Robinson,  60  Vt.  633.     Compare  385. 

Spear  v.  Brainlree,  47  Vt.  729;  Premo  v.  Lee,  9.  See  supra,  this  section.  Original  Statute  — 

56  Vt.  60.  Scope  of  Statutes.     See   also   the   title  Res 

5.  See  infra,  this  section,  Construction  and  Judicata. 

Operation  of  Statute.    See  also  supra,  this  title,  10.  The  statute  means  that  the  new  action 

The    Statutes   of  Limitation  —  Operation  and  may  be  had  where  the  reversal  is  fatal  to  the 

Effect — Distinguished  from  Similar  Questions.  plaintiff's  right  to  maintain  his  action  in  the 

6.  Motion  in  Arrest  of  Judgment.  —  See  the  form  in  which  it  is  presented  on  that  particular 
title  Arrest  of  Judgment,  2  Encyc.  of  Pl.  appeal,  and  not  to  a  reversal  on  the  merits  of 
and  Pr.  796.  the  cause  of  action.    Carroll  v.  Alabama  G.  S. 

7.  See  Annot.  Code  Tenn.  (1896),  §  4446.  R.  Co.,  60  Fed.  Rep.  549,  construing  Code  Ala. 
A  Dismissal  of  the  First  Action  on  the  ground  1886,  §  2623  (Civ.  Code  1S96,  §  2S06). 

that  the  plaintiff's  declaration  failed  to  state  Reversal  on  Certiorari. —  Under  statutes  pro- 

a  cause  of  action  does  not  conclude  him  where  viding  for  a  new  action  on  the  reversal  of  a 

the  cause  of  action  is  the  same  in  both  cases  judgment  for  the  plaintiff  "  on  a  writ  of  error," 

and  was  merely  insufficiently  stated  in  the  first  a  reversal  upon  certiorari  is  impliedly  included, 

action.    Webb  v.  Hicks,  125  N.  Car.  201.  McOmber  v.  Chapman,  42  Mich.  117. 
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(4)  Plaintiff  Nonsuited.  —  Where,  as  under  the  'Tennessee  statute,1  the 
plaintiff  is  allowed  to  have  a  new  action  where  judgment  is  rendered  against 
him  upon  any  ground  not  concluding  his  right  of  action,  the  new  action  may 
be  had  where  the  plaintiff  takes  a  voluntary  nonsuit.3  In  other  jurisdictions 
the  nonsuit  must  be  "  involuntary."  3  In  still  others,  a  voluntary  nonsuit  is 
regarded  as  a  voluntary  discontinuance  or  abandonment  which  deprives  the 
plaintiff  of  the  benefit  of  the  saving  statute.  *  The  peculiar  language  of  the 
statute  must  control  in  all  cases,  as  the  courts  are  without  power  to  extend 
the  provisions  beyond  the  plain  language  of  the  enactment.5 

(5)  First  Action  Prematurely  Brought.  —  The  fact  that  the  first  action  was 
finally  dismissed  for  having  been  prematurely  brought  docs  not  conclude  the 
plaintiff's  claim  nor  constitute  a  decision  on  the  merits,  and  the  plaintiff  is 
therefore  entitled  to  the  benefit  of  the  statute  allowing  a  new  action.6 

(6)  Action  Abating  by  Death  of  Party.  —  Where  the  action  abates  by  the 
death  of  a  party,  if  the  cause  of  action  survives,  the  plaintiff  or  his  personal 
representative  may  begin  a  new  action  under  the  statute.7  Under  some  of 
the  older  statutes  this  was  the  only  case  in  which  a  new  action  was  permitted 
after  a  bar  of  the  original  right  of  action.8 

(7)  Other  Cases  Within  Statute.  —  In  the  note  below  will  be  found  other 
cases,  which  are  not  susceptible  of  classification.9 


1.  Voluntary  Nonsuit.  —  See  Annot.  Code 
Tenn.  (1896),  $  4+46. 

2.  State  v.  Child,  44  Kan.  420  {nolle  prosequi 
in  criminal  case);  Sheldon  v.  Reynolds,  14  La. 
Ann.  703;  State  v.  O'Gorman,  75  Mo.  370; 
Houls  v.  Shepherd,  79  Md.  141;  Memphis,  etc., 
R.  Co.  v.  Pillow,  9  Heisk.  (Tenn.)  251;  Cole 
v.  Nashville,  5  Coldiv.  (Tenn)  642;  Southern 
R.  Co.  v.  Harris,  101  Tenn.  527;  Hooper  v. 
Atlanta,  etc..  R.  Co.,  (Tenn.  1900)  60  S.  W.  Rep. 
608. 

3.  Involuntary  Nonsuit.  —  See  Holmes  v.  Chi- 
cago, etc.,  R.  Co.,  94  111.  439;  Bonney  v. 
Stoughton,  122  111.  536;  Boyce  v.  Snow,  187 
111.  181;  Herring  v.  Poritz,  6  III.  App.  20S; 
Delano  v.  Bennett,  61  III.  83. 

4.  See  infra,  this  section,  Where  First  Action 
Abandoned. 

5.  See  infra,  this  section,  Necessity  for  Strict 
Following  0 f  Statute. 

6.  Action  Premature.  —  Seaton  v.  Hixon,  35 
Kan.  663  (suit  to  foreclose  mechanics'  lien); 
Barrow  v.  Shields,  13  La.  Ann.  57.  See  also 
St.  Louis,  etc.,  R.  Co.  v.  Kinman,  9  Kan.  App. 
633;  Burgoyne  v.  Moore,  5  Ohio  Cir.  Dec. 
522,  12  Ohio  Cir.  Ct.  31. 

A  contrary  rule  prevails  in  Iowa.  Hensink- 
veld  v.  Capital  Ins.  Co.,  95  Iowa  504;  Wilhelmi 
v.  Des  Moines  Ins.  Co..  103  Iowa  532. 

7.  Death  of  Party.  —  Baker  v.  Baker,  13  B. 
Mon.  (Ky.)  406;  Parker  v.  Fassitt,  1  Har.  &  J. 
(Md.)  337;  McKenzie  v.  A.  P.  Cook  Co.,  113 
Mich.  452. 

8.  Cheeny  v.  Archer,  Riley  L.  (S.  Car.)  195; 
Hunter  v.  Glenn,  1  Bailey  L.  (S.  Car.)  542; 
Martin  v.  Archer,  3  Hill  L  tS.  Car.)  211;  Allen 
v.  Roundiree,  1  Spears  L.  (S.  Car.)  80;  Chap- 
man v.  Mayrant,  2  Spears  L.  (S.  Car.)  481. 

9.  Miscellaneous  Cases.  —  The  following  cases 
have  been  held  to  come  within  the  statute: 

Action  Dismissed  Because  of  an  Accidental 
Failure  of  Clerk  to  Enter  It  Seasonably  on  Docket. 
—  Allen  v.  Savvtelle,  7  Gray  (Mass.)  165. 

Where  a  Bill  in  Equity,  Dismissed  for  Want 
of  Prosecution,  was  reinstated  more  than  a 
year  afterwards  and  a  decree  rendered  for  the 


complainant  was  reversed  on  appeal  on  the 
ground  that  the  court  had  no  jurisdiction  to 
reinstate  the  cause,  it  was  held  that  a  new  bill 
was  not  barred.  Weathersly  v.  Weathersly,  31 
Miss.  662. 

Where  a  Suit  Is  Commenced  in  Time  Before  a 
Justice  of  the  Peace  and  is  continued  by  him 
once,  and  when  called  the  second  time  is 
necessarily  discontinued  because  of  the  absence 
of  the  justice,  the  statute  requiring  a  discon- 
tinuance in  such  a  case,  the  statute  of  limita- 
tions is  postponed.  Phelps  v.  Wood,  9  Vt.  399; 
Spear  v.  Curtis.  40  Vt.  59. 

Suit  Dismissed  Without  Prejudice.  —  Mc- 
Whirt  v.  McKee,  6  Kan.  412. 

Insufficient  Pauper' s  Oath.  —  Graham  v.  Cald- 
well, 2  Shannon  Tenn.  Cas.  71.  See  also  Bel- 
den  v.  Butcher's  Union  Slaughter-house  Co., 
38  La.  Ann.  391;  Nicholson  v.  Lauderdale,  3 
Humph.  (Tenn.)  200.  Compare  Hayes  v. 
Stewart,  23  Vt.  622. 

Statute  May  Defeat  Adverse  Possession.  — 
East  Tennessee  Iron,  etc.,  Co.  v.  Broyles,  95 
Tenn.  613. 

Jtidgment  of  Trial  Court  Affirmed  on  Appeal, 
but  Without  Concluding  Merits.  —  Hewitt  v. 
Steele,  136  Mo.  327;  Cummings  v.  Dougherty, 
31  Cine.  L.  Bui.  140. 

Suit  to  Recover  Penalty  —  Mortgagor  and 
Mortgagee.  —  Hall  v.  Hurd,  40  Kan.  374,  citing 
Walker  v.  Peay,  22  Ark.  103;  Koons  v.  Chi- 
cago, etc.,  R.  Co.,  23  Iowa  493,  and  Coffin  v. 
Coule,  16  P?ck.  (Mass.)  383. 

Suit  on  Judgment.  —  Saunders's  Succession, 
37  La.  Ann.  769.  See  also  Talle  v.  De  Mon- 
asterio,  48  La.  Ann.  1232. 

When  Plaintiff  s  Cause  of  Action  Concluded. — 
Parkes  v.  Cl'ft,  9  Lea  (Tenn.)  531. 

Action  for  Libel.  — ■  The  original  Massachusetts 
statute  did  not  include  an  action  for  libel  or 
any  action  ex  delicto  of  similar  character. 
Cook  v.  Darling,  2  Pick.  (Mass.)  606. 

Fraudulent    Conveyance  —  Plaintiff  Without 
Interest.  —  Where  an  action  was  dismissed  on 
the  ground  that  the  plaintiff  had  no  interest 
in  the  subject-maMer  and  was  nota  creditor  of 
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c  Construction  and  Operation  of  Statute  — (i)  Time  Within 
Which  New  Action  Must  Be  Brought.  —  The  statutes  usually  fix  a  specified 
time  after  the  termination  of  the  first  suit  within  which  the  new  action  must 
be  brought,  and  the  courts  are  without  power  to  enlarge  the  period.1 

(2)  Necessity  for  Strict  Following  of  Statute.  —  The  statute  must  be  strictly 
followed.  The  courts  are  without  power  to  grant  a  further  extension  of  time 
by  reading  into  the  statute  language  which  the  legislature  has  not  seen  fit 
to  put  there  nor  by  recognizing  excuses  or  exceptions  not  embraced  in  the 
statute.3 

(3)  To  Whose  Benefit  Statute  Inures.  —  The  statute  is  for  the  benefit  of 
the  plaintiff  only,  and  no  other  party  to  a  cause  is  entitled  to  the  benefit  of  it.3 

(4)  Effect  on  Original  Limitation.  —  Such  statutes  do  not  shorten  the  orig- 
inal period  of  limitation;  if,  after  the  dismissal  of  a  suit  on  grounds  not  con- 
cluding the  plaintiff's  right  of  action,  he  brings  a  new  suit  within  the  limitation 
applicable  to  the  original  suit,  the  fact  that  it  is  brought  more  than  a  year 
after  the  dismissal  of  his  former  suit  constitutes  no  bar.4 

(5)  Special  Contractual  Limitations.  —  Where  there  are  special  contractual 
limitations,  such  as  are  usual  in  insurance  policies,  fixing  a  time  shorter  than 
the  statutory  period  for  bringing  suits  on  the  policy,  the  statute  has  no 
application.5 


the  debtor,  whose  conveyance  was  attacked 
as  fraudulent  or  preferential,  the  fact  of  its 
commencement  was  held  to  have  no  effect  on 
the  operation  of  the  statute.  Ashbey  v.  Ash- 
bev,  41  La.  Ann.  102.  See  also  Knoop  v. 
Blaffer,  39  La.  Ann  23. 

What  Is  "  Action  "  under  Statute  —  Summary 
Proceeding.  —  Thomas  v.  Pointer,  14  Lea 
(Tenn.)  343. 

The  term  "  action  "  does  not  embrace  a 
motion  for  an  execution  on  a  dormant  judg- 
ment, Mcllhenny  v.  Wilmington  Sav.,  etc., 
Co.,  108  N.  Car.  311;  nor  a  proceeding  to  re- 
vive a  judgment,  Berkley  v.  Tootle,  (Kan. 
1901)  64  Pac.  Rep.  620. 

1.  See  infra,  this  subsection,  Necessity  for 
Strict  Following  of  Statute. 

Under  the  Louisiana  Statute  (now  Rev.  Civ. 
Code  1900,  art.  3518)  it  seems  that  the  period 
during  which  the  first  action  coniiaued  is 
merely  to  be  deducted  from  the  time  originally 
allowed  for  bringing  the  action,  the  provision 
being  that  the  b&ginning  of  a  suit  by  citation 
shall  constitute  a  "  legal  interruption  "  of 
prescription.  See  Saunders's  Succession,  37 
La.  Ann.  769. 

The  Georgia  Statute  provides  that  "  if  a  plain- 
tiff shall  be  nonsuited  or  shall  discontinue  or 
dismiss  his  case,  and  shall  recommence  within 
six  months,  such  renewed  case  shall  stand 
upon  the  same  footing,  as  to  limitation,  with 
the  original  case."  2  Code  Ga.  (1895),  §  3786. 
In  Bagley  v.  Stephens,  80  Ga.  736.  the  plain- 
tiff brought  his  suit  six  months  and  four  days 
after  the  dismissal  of  its  first  suit.  It  was  held 
that  the  statute  did  not  save  his  case.  As  to 
what  constitutes  a  "  recommencement,"  see 
White  v.  Moss,  93  Ga.  244. 

"  Termination  "  of  First  Suit.  —  The  provision 
of  the  North  Carolina  statute  allows  a  new 
action  within  one  year  after  the  "  termina- 
tion "  of  the  first,  in  specified  cases.  Under 
this,  when  a  judgment  of  dismissal,  not  on  the 
merits,  is  affirmed  on  appeal,  the  limitation  of 
one  year  begins  to  run  not  from  the  time  when 
the  opinion  of  the  Supreme  Court  affirming 


the  dismissal  is  filed,  but  from  the  time  of  the 
subsequent  final  judgment  in  the  trial  court 
dismissing  the  action  in  pursuance  of  the  man- 
date from  the  Supreme  Court,  the  latter  pro- 
ceeding constituting  the  "  termination  "  of  the 
action.  Webb  v.  Hicks,  125  N.  Car.  201,  con- 
struing  Code  N.  Car.  (j  883),  §  166. 

2.  See  Bagley  v.  Stephens,  80  Ga.  736; 
Adams  v.  Holden,  (Iowa  1900)  82  N.  W.  Rep. 
469;  Foote  v.  Pfeiffer,  70  Mich.  581;  Hum- 
phrey v.  Carpenter,  39  Minn.  11?. 

Where  the  Plaintiff  Fails  to  Make  a  Preliminary 
Demand  in  Time,  the  statute  cannot  aid  him, 
since  the  making  of  such  demand  is  a  pan  of 
the  cause  of  action.  District  Tp.  v.  District 
Tp.,  62  Iowa  30. 

3.  To  Whom  Statute  Available.  —  One  who 
appears  in  a  proceeding  by  an  executor  tosettle 
his  accounts  and  there  obtains  leave  to  file  ob- 
jections is  not  a  "  plaintiff,"  and  therefore  is 
not  entitled,  upon  a  discontinuance  of  such 
proceeding,  to  institute  a  new  proceeding  for 
an  accounting  and  evade  the  operation  of  the 
statute  of  limitations  by  pleading  the  pro- 
visions of  Code  Civ.  Pro.  N.  Y.,  §  405,  allow- 
ing a  new  action  within  one  year.  See  Matter 
of  Schlesinger,  36  N.  Y.  App.  Div.  77,  revers- 
ing Matter  of  May,  (Surrogate  Ct.)  24  Misc. 
(N.  Y.)  456. 

The  statutes  referring  to  a  judgment  for  the 
plaintiff  reversed  on  appeal  do  not  embrace 
the  case  of  a  reversal  of  a  judgment  for  the 
defendant.  Robinson  v.  Robinson,  5  Harr. 
(Del.)  8. 

4.  Effect  on  Period  of  Limitation.  —  Long  v. 
Long,  141  Mo.  352;  Karnes  v.  American  F. 
Ins.  Co.,  144  Mo.  413;  Tate  v.  Jacobs,  47  Mo. 
App.  218. 

Statute  Not  Limited  to  Cases  Where  Dismissal 
Occurs  After  Lapse  of  Statutory  Period  for  Original 
Action.  —  Knox  v.  Henry,  8  Kan.  App.  313. 
See  also  Swift  v.  Hoblawetz,  (Kan.  App.  1900) 
61  Pac.  Rep.  q6g;  Bates  Sandusky,  etc.,  R. 
Co.,  12  Ohio  St.  620. 

5.  Contractual  Limitations.  —  Riddlesbarger 
v.  Hartford  Ins.  Co.,  7  Wall.  (U.  S.)  390  (de- 
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(6)  In  Courts  of  Equity.  —  The  rule  of  journeys  account  was  originally  con- 
fined to  courts  of  law,  and  the  statutes  enacting  a  similar  rule  are  not  applicable, 
it  seems,  to  suits  in  equity  unless  it  is  expressly  so  declared.1 

(7)  Where  Limitation  Is  Qualification  of  Given  Right.  —  Where  the  limita- 
tion is  a  qualification  of  a  given  right,  and  not  properly  a  statute  of  limitations,* 
the  statutes  under  consideration  have  no  application.3 

d.  Conditions  Essential  for  Application  of  Statute  —  (1)  Parties. 

—  It  Must  Appear  that  the  Parties  Are  the  Same  in  Both  Cases  in  order  that  the  statute 
may  be  available  to  save  the  second  action  from  the  bar  of  the  statute.'1  But 
this  does  not  require  an  absolute  sameness;  it  is  enough  if  the  parties  ate 
substantially  the  same.0 

(2)  Cause  of  Action.  —  The  Cause  of  Action  Must  Be  the  Same  in  both  cases;  6  it  is 
not  enough  to  show  a  mere  similarity  7  or  that  they  both  arose  out  of  the  same 
transaction.** 


cided  under  the  Missouri  statute);  Guthrie  v. 
Connecticut  Indemnity  Assoc.,  101  Tenn.  643. 
See  also  Wilhelmi  v.  Des  Moines  Ins.  Co.,  103 
Iowa  532;  Smiih  v.  Herd,  (Ky.  1901)  60  S.  VV. 
R.ep.  843;  Mclntyre  v.  Michigan  State  Ins.  Co., 
52  Mich.  1S8,  Wilkinson  v.  Worcester  First 
Nat.  F.  Ins.  Co.,  72  N.  Y.  499,  28  Am.  Rep. 
166;  Arthur  v.  Homestead  F.  Ins.  Co.,  78  N. 
Y.  462,  34  Am.  Rep.  550. 

1.  Dawes  v.  New  York,  etc.,  R.  Co.,  96  Va. 
733- 

2.  Qualification  of  Given  Bight.  —  See  supra, 
this  title.  The  Statutes  of  Limitation,  subdiv.  2. 
e.  (6)  From  Qualifications  Annexed  to  Given 
Right. 

3.  Parmelee  v.  Savannah,  etc.,  R.  Co.,  78 
Ga.  239;  Peacock  v.  Churchill,  38  111.  App. 
634  (suit  to  contest  will);  Lake  Shore,  etc,  R. 
Co.  v.  Dylinski,  67  III.  App.  114  (action  for 
wrongful  death);  Seaton  v.  Hixon,  35  Kan. 
663;  Hobbs  v.  Spencer,  49  Kan.  769;  De  Both 
v.  Rich  Hill  Coal,  etc.,  Co.,  141  Mo.  497  (ac- 
tion under  statule  relating  lo  protection  of 
miners);  Hill  v.  Rensselaer  County,  53  Hun 
(N.  Y.)  194  (action  under  Laws  N.  Y.  1855,  c. 
42S,  to  recover  for  property  destroyed  by  mob). 
See  also  Gerren  v.  Hannibal,  etc.,  R.  Co.,  60 
Mo.  405;  Kennedy  v.  Burrier,  36  Mo.  128. 

4.  Parties  Must  Be  Same.  —  Bynum  v.  Mem- 
phis, etc.,  R.  Co.,  100  Ala.  311;  Gray  v.  Trap- 
nail,  23  Ark.  510;  Doyle  v.  Wade,  23  Fla.  90, 
11  Am.  St.  Rep.  334;  White  v.  Moss,  92  Ga. 
244;  Smiih  v.  Bourbon  County,  42  Kan.  264; 
Talcott  v.  Rosenblum,  21  Pa.  Co.  Cl.  494; 
Ariail  v.  Ariail,  29  S.  Car.  84;  Hughes  v. 
Brown,  88  Tenn.  584:  East  Tennessee  Iron, 
etc.,  Co.  v  Walton,  (Tenn.  Ch.  i8gs)  35  S.  W. 
Rep.  459. 

5.  Parties  Substantially  Same  —  Illustrations  — 

First  Suit  by  Original  Trustees  of  Insolvent 
Bank,  and  Second  by  Successor  in  Trust  the 
Residuary  Trustee.  — James  v.  Briscoe,  10  Ark. 
184. 

Former  Suit  Against  Defendant  Personally 
While  Later  One  Against  Him  as  Executor,  the 
thing  demanded  being  the  same  in  both  cases. 
Saunders's  Succession,  37  La.  Ann.  769. 

In  Williams  v.  Council,  4  Jones  L.  (49  N. 
Car.)  206,  it  was  held  thai  the  statute  means 
that  ihe  parties  plaintiff  must  be  ihe  same  and 
the  cause  of  action  the  same,  but  that  the  de- 
fendants need  not  be  the  same;  and  that  if  the 
second  action  contains  a  new  count  based  on 
the  demise  of  other  persons,  the  saving  of  the 


statute  still  applies.  See  also  Long  v.  Orrell, 
13  Ired.  L.  (35  N.  Car.)  123. 

Second  Action  by  Administrator  of  Original 
Plaintiff.  —  Moody  v.  Threlkeld,  13  Ga.  55; 
Regan's  Succession,  12  La  Ann.  116. 

Cause  of  Action  Assigned  During  Pendency  of 
First  Suit.  —  Anthony  Invest.  Co.  v.  Law, 
(Kan.  igoo)  61  Pac.  Rep.  745. 

Ejectment. —  The  requirement  that  the  parties 
must  be  the  same  in  both  suits  is  not  violated 
by  the  fact  that  the  first,  an  action  of  ejectment 
at  law,  was  against  several  defendants  in  pos- 
session of  distinct  portions  of  the  land,  and 
the  case  was  severed  as  to  one  defendant, 
while  the  second,  a  suit  in  equity  for  eject- 
ment, is  against  such  single  defendant.  East 
Tennessee  Iron,  etc.,  Co.  v.  Lawson,  (Tenn. 
Ch.  1895)  35  S.  W.  Rep.  456. 

But  a  bill  in  equity  for  ejectment  against  the 
widow  and  heirs  of  a  decedent,  to  cancel  their 
claims  as  a  cloud  on  the  title,  cannot  be  said 
to  be  a  renewal  of  an  action  of  ejectment  at 
law  brought  against  the  widow  alone.  East 
Tennessee  lion,  etc.,  Co.  v.  Walton,  (Tenn. 
Ch.  1895)  35  S.  W.  Rep.  459. 

6.  Cause  of  Action  Must  Be  Same.  —  Henderson 
v.  Griffin,  5  Pet.  (U.  S.)  151  (under  South  Caro- 
lina statute);  Hawthorn  v.  State,  57  Ind.  286; 
Sidener  v.  Galbraith,  63  Ind.  89;  McDonald  v. 
Jackson,  55  Iowa  37;  Hiatt  v.  Auld,  11  Kan. 
182;  Smith  v.  Bourbon  County,  42  Kan.  264, 
43  Kan.  619;  Seavers  v.  Journee,  11  La.  Ann. 
143;  Wilcox  v.  Henderson,  11  La.  Ann.  190; 
Williams  v.  Council,  4  Jones  L.  (49  N.  Car.) 
206  Jenkins  v.  Bell,  2  Rich.  Eq.  (S.  Car.)  144; 
Hughes  v.  Brown,  88  Tenn.  584;  East  Ten- 
nessee Iron,  etc.,  Co.  v.  Broyles,  95  Tenn  612. 
See  also  y£tna  L.  Ins.  Co.  v.  Middleport,  31 
Fed.  Rep.  874;  Morrison  v.  Connelly,  2  Dev. 
L.  (13  N.  Car.)  233. 

There  Is  No  Presumption  that  the  prior  suit 
was  for  the  same  cause  of  action  as  the  later, 
that  fact  must  be  made  to  appear.  If  there  is 
no  proof  on  the  subject,  the  statute  is  of  no 
avail.  Gibbs  v.  Crane  Elevator  Co.,  180  111. 
191,  affirming  79  111.  App.  22. 

Identity  of  Two  Causes  of  Action  Must  Appear 
of  Becord.  —  See  Gibbs  v.  Crane  Elevator  Co., 
180  111.  191,  affirming  79  111.  App.  22. 

7.  See  Dobson  v.  Noyes,  39  Kan.  471,  dis- 
tinguishing McWhirt  v.  McKee,  6  Kan.  412, 
and  Seaton  v.  Hixon,  35  Kan.  663. 

8.  Whalen  v.  Gordon,  95  Fed.  Rep.  305,  37 
C.  C.  A.  70. 
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(3)  Form  of  Action.  —  It  is  not  essential,  however,  that  the  form  of  the 
action  be  the  same  in  both  cases.1 

(4)  Courts.  —  Both  Suits  Need  Not  Have  Been  in  the  Same  Court,  provided  the  case  is 
one  of  which  either  court  has  jurisdiction,  as  where  a  plaintiff,  upon  the  dis- 
missal of  his  action  of  ejectment  at  law,  files  a  bill  in  equity  asking  the  same 
relief.    The  statute  protects  such  a  cause  of  action.58 

(5)  Actual  Beginning  of  First  Action.  — The  saving  statute  has  no  applica- 
tion when  the  first  action  was  never  actually  instituted.3 

The  Filing  of  a  Claim  as  a  Set-off  is  equivalent  to  the  institution  of  an  action 
thereon  within  the  intent  of  the  statutes  under  consideration,  and  if  the  claim 
is  defeated  through  the  plaintiff's  discontinuing  his  action,  the  party  may 
begin  an  action  thereon  within  the  statutory  period  after  the  discontinuance, 
although  under  other  circumstances  the  claim  would  be  barred.4 

e.  Cases  Not  Within  Statute  —  (i)  Dismissal  for  Want  of  Jurisdiction. 
—  According  to  the  prevailing  view,  the  saving  statute  does  not  apply  when 
the  first  suit  is  dismissed  because  brought  in  a  court  having  no  jurisdiction  of 
it,  whether  the  want  of  jurisdiction  arises  from  the  fact  that  the  action  was 
brought  in  the  wrong  territory  5  or  from  other  and  inherent  causes.6 

(2)  Dismissal  for  Negligence  of  Plaintiff.  —  The  saving  statute  was  not 
intended  to  apply  and  does  not  apply  to  a  case  where  the  first  action  was  dis- 
missed on  account  of  the  indifference  or  negligence  of  the  plaintiff  or  his 


1.  Form  of  Action  Need  Not  Be  Same.  —  Young; 
v.  Davis,  30  Ala.  213;  Walker  v.  Peay,  22  Ark. 
ro3  (one  may  be  in  equity,  the  other  at  law); 
Jordan  v.  Faircloth,  27  Ga.  372.  See  also  Spear 
v.  Newell,  13  Vt.  288. 

2.  Suits  in  Different  Courts.  —  Walker  v.  Peay, 
22  Ark.  103;  Saunders's  Succession,  37  La. 
Ann.  769;  Ease  Tennessee  Iron,  etc.,  Co.  v. 
Ferguson,  (Tenn.  Ch.  1895)  35  S.  W.  Rep.  900; 
East  Tennessee  Iron,  etc.,  Co.  v.  Lawson, 
(Tenn.  Ch.  1895)  35  S.  W.  Rep.  456.  See  also 
Levy  v.  Calhoun,  34  La.  Ann.  413.  Compare 
Spencer's  Case,  6  Coke  10.  See  also  supra,  this 
section,  At  Common  Law — Journeys  Account. 

3.  First  Action  Must  Have  Been  Actually  Begun. 
—  McGhee  v.  Gainesville,  7S  Ga.  790;  McClen- 
don  v.  Hernando  Phospliate  Co.,  100  Ga.  219 
(mere  filing  of  declaration,  without  service); 
D  wight  v.  Brashear,  5  La.  Ann.  551 ;  Tanner  v. 
King,  10  La.  Ann.  485;  Packard  v.  Swallow,  29 
Me.  458;  Detroit  Free  Press  Co.  v.  Bagg,  78 
Mich.  650;  East  Tennessee,  etc.,  Coal  Co.  p. 
Daniel,  100  Tenn.  75;  Anderson  v.  Bedford, 
4  Coldw.  (Tenn.)  464;  Sweet  v.  Chattanooga 
Electric  LightCo.,97  Tenn.  252;  Moulton  v.  Wil- 
liams. 101  Wis.  236.  Compare  Ketterman  v.  Dry 
Fork  R.  Co.,  (W.  Va.  1900)  37  S.  E.  Rep.  683; 
Bullock  v.  Dean,  12  Met.  (Mass.)  15. 

Where  the  defect  for  which  the  action  is  dis- 
missed lies  in  the  fact  that  the  clerk  failed  to 
annex  process  to  the  petition,  the  new  period 
of  limitation  runs  from  the  dismissal  of  the 
action,  not  from  the  date  of  such  failure. 
Wvnn  z'.  Booker,  22  Ga.  359. 

4.  Hunt  v.  Spaulding,  18  Pick.  (Mass.)  521. 

5.  Want  of  Jurisdiction. —  Donnell  v.  Gatchell, 
38  Me.  217  (suit  brought  in  wrong  county). 
See  also  Torbert  v.  Wilson,  I  Stew.  &  P.  (Ala.) 
200. 

6.  England.  —  Matthews  v.  Phillips,  2  Salk. 
424;  Kinsey  v.  Heyward,  I  Ld.  Ravm.  432. 

United  States.  —  Smith  v.  McNeal,  109  U.  S. 
426  (  Tennessee  statute).  Compare  McCorniick 
v.  Eliot,  43  Fed.  Rep.  469  {Massachusetts  statute). 


Givens  v.  Robbins,  11  Ala.  156. 
-  Lansdale  v.  Cox,  7  J.  J.  Marsh. 


Alabama. 
Kentucky. 
(Ky.)  391. 

Massachusetts.  —  Woods  v.  Houghton,  I 
Grav  (Mass.)  580;  Coffin  v.  Cottle,  16  Pick. 
(Mass.)  383. 

Michigan.  —  Mclntyre  v.  Michigan  State  Ins. 
Co.,  52  Mich.  188. 

Mississippi.  — Weathersly  v.  Weathersly,  31 
Miss.  662. 

North  Carolina.  —  Skillington  v.  Allison,  2 
Hawks  (9  N.  Car.)  347. 

Pennsylvania.  —  Keystone  Mut.  Ben.  Assoc. 
v.  Norris,  115  Pa.  St.  446,  2  Am.  St.  Rep. 
572. 

Tennessee.  —  Cole  v.  Nashville,  5  Coldw. 
(Tenn.)  639;  Memphis,  etc.,  R.  Co.  v.  Pillow,  9 
Heisk.  (Tenn.)  248;  Sweet  v.  Chattanooga 
Electric  Light  Co.,  97  Tenn.  252. 

Vermont.  —  Phelps  v.  Wood,  9  Vt.  399; 
Spear  v.  Newell,  13  Vt.  288,  and  cases  cited 
farther  on  in  this  note. 

A  Contrary  Rule  has  been  declared  in  some 
cases.  See  Little  Rock,  etc.,  R.  Co.  v.  Manees, 
49  Ark.  248,  4  Am.  St.  Rep.  45;  Bell  v.  Big- 
gam,  6  Kan.  App.  42.  See  also  Burgoyne  v. 
Moore,  5  Ohio  Cir.  Dec.  522,  12  Ohio  Cir. 
Ct.  31. 

And  in  Louisiana  an  action  begun  in  the 
United  States  court  and  dismissed  for  want  of 
jurisdiction  of  the  parties  is  still  sufficient  to 
operate  as  an  interruption  of  prescription. 
Blume  v.  New  Orleans,  104  La.  345. 

Equity  Suit  Begun  in  law  Court.  —  Where  an 
action  by  an  executor  is  dismissed  on  de- 
murrer to  his  declaration  on  the  ground  that 
his  remedy  is  in  equity  and  not  at  law,  the 
action  fails  for  a  mere  defect  in  form  within 
Pub.  Stat.  Mass.  (18S2),  c.  136,  §  12,  allowing 
an  executor  or  administrator  to  have  a  new 
suit  where  his  first  is  defeated  by  reason  of 
a  defect  in  the  form  of  the  writ  or  the  mode 
of  proceeding.  Taft  v.  Slow,  174  Mass.  171. 
Compare  Gray  v.  Berryman,  4  Munf.  (Va.)  181. 
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counsel  in  so  beginning  it  as  to  commit  a  gross  error.' 

(3)  Dismissal  for  Misconduct  of  Plaintiff.  —  Similarly ,  the  plaintiff  is  not 
entitled  to  the  benefit  of  the  statute  where  his  first  action  was  dismissed  for 
some  wrong  or  misconduct  on  his  part  connected  with  the  action,  as  where  he 
or  his  counsel  has  been  guilty  of  champerty,2  or  where,  in  bringing  such 
action,  they  have  attempted  to  practice  a  fraud  on  the  jurisdiction  of  the 
court.3 

(4)  Where  First  Action  Abandoned.  —  Where  the  first  action  fails  because 
it  was  practically  abandoned  by  the  plaintiff,  it  cannot  affect  the  ordinary 
operation  of  the  statute  of  limitations.4  This  rule  embraces  those  cases  in 
which  the  plaintiff  takes  a  voluntary  nonsuit  or  discontinues  his  case  by  any 
similar  proceeding  except  under  statutes  whose  peculiarly  broad  language 
justifies  a  different  construction.5 

(5)  Dismissal  for  Failure  to  File  Declaration  in  Time.  —  Where  the  action 
is  dismissed  because  of  the  plaintiff's  failure  to  file  his  declaration  within  the 
proper  time,  the  statute  has  no  application,  and  for  two  reasons:  one,  that 
the  identity  of  the  first  and  second  suits  must  appear  from  the  record  in  each, 
and  this  fact  cannot  appear  where  the  record  in  the  first  suit  fails  to  show  its 
nature,  character,  and  demands;  the  other,  that  the  plaintiff,  by  allowing  a 
dismissal  of  his  suit  for  such  a  cause,  indicates  either  an  actual  abandonment 
or  else  such  negligence  as  will  deprive  him  of  the  right  to  the  benefits  of  the 
statute.6 

(6)  Other  Cases  Not  Within  Statute.  —  Other  isolated  cases  held  not  to  be 
within  the  statute  are  stated  in  the  note.7 


1.  Dismissed  for  Negligence  of  Plaintiff.  —  See 

Smith  v.  McNeal,  109  U.  S.  426;  Wilhelmi  v. 
Des  Moines  Ins.  Co.,  103  Iowa  532;  East  Ten- 
nessee Coal  Co.  v.  Daniel,  100  Tenn.  76:  Law- 
rence v.  Winifrede  Coal  Co.,  (W.  Va.  1900)  35 
S.  E.  Rep.  926. 

A  Mere  Mistake  by  the  plaintiff  as  to  the  form 
of  hi;  remedy  is  not  "  negligence."  Flournoy 
*.  Jeff>rsonville,  17  Ind.  169,  79  Am.  Dec.  468. 

The  Burden  Is  on  the  Plaintiff,  in  his  new  ac- 
tion, to  show  that  the  failure  of  the  first  did  not 
result  from  negligence  in  prosecution.  Pardey 
v.  Mechanicsville,  101  Iowa  266.  See  also 
Conley  v.  Dugan,  105  Iowa  205;  Archer  v. 
Chicago,  etc.,  R.  Co.,  65  Iowa  611;  Raymond 
v.  Conery,  50  La.  Ann.  155. 

Where  a  Plaintiff  Dismissed  His  Suit  Voluntarily 
when  it  was  called  for  trial,  on  the  ground 
that  he  could  not  go  to  trial  at  that  time  be- 
cause of  the  absence  of  a  witness,  instead  of 
asking  for  a  coniinuance  or  for  time  in  which 
to  procure  the  attendance  of  witnesses,  the  dis- 
missal will  be  held  to  be  attributable  to  neg- 
ligence, and  no  new  action  may  be  brought  if 
the  statutory  period  has  expired.  Pardey  v. 
Mechanicsville,  (Iowa  1900)  83  N.  W.  Rep.  828. 
See  also  Denni-uown  v.  Rist,  g  La.  Ann.  464. 

2.  Original  Suit  Dismissed  for  Champerty.  — 
Anderson  v,  Bedford,  4  Coldw.  (Tenn.)  464. 

3.  Fraud  on  Jurisdiction  of  Court.  —  Hardin  v. 
Cass  County,  42  Fed  Rep.  652. 

4.  Abandonment  of  First  Suit  —  California.  — 
Low  a.  Warden,  70  Cal.  19. 

Florida.  —  Doyle  v.  Wade,  23  Fla.  90,  11 
Am.  St.  Rep.  334  (voluntary  discontinuance). 

Indiana.  —  Null  v.  White  Water  Valley 
Canal  Co.,  4  Ind.  431. 

Iowa.  —  Archer  v.  Chicago.,  etc.,  R.  Co.,  65 
Iowa  61  r. 

Louisiana.  —  Devalcourt  v.  Dillon,  12  La. 
Ann.  672;  Bell  v.  Elliott,  8  La.  Ann.  453; 
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Eliott  v.  Brown,  13  La.  Ann.  579;  Belden  v. 
Butchers'  Union  Slaughter-house  Co.,  38  La. 
Ann.  391. 

Ohio.  —  Siegfried  v.  New  York,  etc.,  R.  Co., 
50  Ohio  St.  294,  3  Ohio  Cir.  Dec.  649,  7  Ohio 
Cir.  Ct.  33. 

South  Carolina.  —  Hanks  v.  Williams, 
Cheves  Eq.  (S.  Car.)  203. 

Tennessee.  —  Jones  v.  Swanson,  3  Head 
(Tenn.)  162  (suit  dismissed  for  want  of  prose- 
cution). 

Texas.  —  Shields  v.  Boone,  22  Tex.  193; 
Chambers  v.  Shaw,  23  Tex.  165  (suits  dis- 
missed for  want  of  prosecution). 

A  Judgment  of  Nonsuit,  rendered  on  motion 
of  the  defendant,  when  the  plaintiff's  counsel 
declines  to  go  into  the  case,  is  not  an  abandon- 
ment such  as  will  prevent  the  interruption  of 
the  statute.     Price     Emerson,  16  La.  Ann.  95. 

Dismissal  for  Failure  to  Give  Cost  Bond.  — 
Belden  v.  Butchers'  Union  Slaughter-house 
Co.,  38  La.  Ann.  391  See  also  Graham  v. 
Caldwell,  2  Shannon  Tenn.  Cas.  71.  But  in 
Vermont  an  exactly  contrary  rule  was  upheld 
in  Hayes  v.  Stewart,  23  Vt.  622. 

6.  See  the  cases  cited  in  the  preceding  note. 
See  also  supra,  this  section,  Plaintiff  Nonsuited. 

Voluntary  Dismissal  After  Reversal.  —  Under 
the  Xt-w  York  statute  (Code  Civ.  Pro.,  §  405), 
a  plaintiff  whose  judgment  has  been  reversed, 
the  cause  being  remanded,  cannot,  upon  dis- 
missing his  action  voluntarily  when  called  for 
trial  the  second  time,  have  a  new  action. 
Waydell  v.  Gabrielson,  72  Fed.  Rep.  648,  3S 
U.  S.  App.  328.  See  also  Carroll  v.  Alabama 
G.  S.  R.  Co.,  60  Fed.  Rep.  549. 

6.  See  Gibbs  v.  Crane  Elevator  Co.,  1S0  111. 
191,  affirming  79  III.  App.  22;  Clark  v.  Stevens, 
55  Iowa  361;  Lawrence  v.  Winifrede  Coal  Co., 
(W.  Va.  1900)  35  S.  E.  Rep.  926. 

7.  Other  Cases  Hot  Within  Statute  —  Plaintiff, 
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XIV.  Time  of  Limitation  —  1.  No  General  Rule.  —  The  special  periods  of 
limitation  prescribed  for  the  various  causes  of  action  not  only  differ  in  each 
state  of  the  Union,  but  differ  also  in  the  same  state  from  time  to  time  through 
legislative  changes.  For  this  reason  any  synopsis  or  collation  of  the  statutes 
as  they  exist  in  the  several  states  soon  becomes  itself  too  stale  to  be  safely 
relied  on  and  would  be  likely  to  mislead.  While  there  is  much  uniformity 
and  permanence  in  the  statutes  as  to  the  general  principles  declared,  there  is 
none  as  to  the  time  of  the  limitation,  and  it  is  always  essential  to  examine  the 
statutes  themselves  for  their  specific  provisions. 

2.  Controlling  Effect  of  Form  of  Action.  —  The  form  of  the  action  and  not 
the  cause  of  action,  must  determine  whether  the  plaintiff's  action  is  barred.1 
But  where,  as  in  many  jurisdictions,  the  forms  of  actions  have  been  abolished 
by  statute,  then  the  nature  of  the  action  must  be  looked  to  in  order  to  deter- 
mine what  limitation  should  govern.2  If  the  complaint  is  such  as  to  admit  of 
a  recovery  upon  cither  of  two  different  forms  of  action  at  common  law,  relief 
may  be  had  as  to  that  remedy  which  is  not  barred  though  the  other  remedy 
is  barred.-'1 

The  Statutes  Abolishing  Forms  of  Action  have  not  destroyed  the  distinction  which 
existed  between  various  classes  of  actions  under  the  common  law,  and  this 
distinction  may  still  be  looked  to  in  determining  the  statute  properly  applicable 
to  a  particular  action.4 

Distinction  Between  "  Action  "  and  Special  Proceedings.  —  Under  the  New  York  statute 
relating  to  proceedings  to  settle  the  affairs  of  decedents'  estates  and  to  com- 
pel an  accounting  by  an  administrator  or  executor,  a  distinction  is  drawn 
between  "actions  "  and  special  proceedings  in  the  Surrogate's  Court.  A  sim- 
ilar distinction  exists  in  other  states  under  similar  statutes.5 

3.  Limitation  in  Particular  Cases — a.  Contracts  —  (i)  Bonds,  Notes,  and 
"Other  Evidences  of  Indebtedness  in  Writing."  —  The  Illinois  statute  prescrib- 
ing a  limitation  of  ten  years  for  "actions  on  bonds,  promissory  notes,  bills  of 
exchange,  written  leases,  written  contracts,  or  other  evidences  of  indebtedness 
in  writing,"6  embraces  such  causes  of  action  as  are  founded  upon  and  arise 
out  of  written  obligations,7  but  not  those  which  arise  out  of  implied  under- 
takings or  obligations,  even  though  the  evidence  by  which  the  action  is  sup- 
ported is  in  writing.8    The  recitals  in  a  mortgage  of  the  indebtedness  secured 

upon  Defendant  Pleading  Discharge  in  Bank-  3.  See  St.  Louis,  etc.,  R.  Co.  v.  Sweet,  63 

ruptcy,   Taking  ATonsnit  by  Leave  of  Court.  —  Ark.  563,  holding  that  although  the  action  was 

Wo>ds  v.  Houghton,  1  Gray  (Mass.)  5S0.  barred  as  one  ex  delicto,  relief  might  be  had  on 

Substituted  Attorney  Failing  to  Show  Authority  it  as  an  action  ex  contractu ,  the  complaint  being 

According  to  Statute.  —  Spier  v.   M'Oueen,  I  so  framed  as  to  embrace  both  aspects.  See 

Mich.  252.  also  supra,  this  title,  The  Statutes  of  Limitation 

Plaintiff  induced  to  Dismiss  Action  by  Arts  or  — Operation  and  Effect —  Where  Plaintiff  Has 

Devices  of  Defendant.  —  Nicholson  v.  Lauder-  Several  Remedies. 

dale,  3  Humph.  (Tenn.)  200.  4.  Cockrill  v.  Butler,  78  Fed.  Rep.  679.  See 

Application  to  Revive  Judgment.  —  Berkley  v.  also  Houts  v.  Hoyne,  (S.  Dak.  1900)  84  N.  W. 

Tootle,  (Kan.  1901)  64  Pac.  Rep.  620.  Rep.  774;  Hubbell  v.  Sibley,  50  N.  Y.  468. 

Motion  for  Execution  on  Dormant  Judgment.  5.  See  the  title  Actions,  i  Encyc.  OF  Pl. 

—  Mcllhenny  v.  Wilmington  Sav.,  etc.,  Co.,  and  Pr.  115  et  sea. 

108  N.  Car.  311.  6.  Illinois  Statute.  —  Starr   &  Curt.  Annot. 

1.  Form  of  Action  Controls.  —  Avery  v.  Miller,  Stat.  111.  (1S96),  c.  83,  par.  16. 

81  Mich.  85;  Stewart  v.  Sprague,  71  Mich.  50;  7.  See  Union  Mut.    L.  Ins.  Co.  v.  Hanford, 

Cliristy  v.  Farlin,  49  Mich.  319.    Compare  De  27  Fed.  Rep.  58S;  Palmer  v.  Wood,  48  111. 

Haven  v.  Bartholomew,  57  Pa.  St.  126.  App.  630,  affirmed  149  111.  146. 

Where  the  Statute  Fixes  a  Limitation  upon  a  Bank  Checks. —  In  Rogers  v.  Durant,  140  U. 

Particular  Class  of  Actions,  c.       actions  to  re-  S.  298,  it  was  held  that  the  statute  of  1849  did 

cover  lands,  it  will  control  all  actions  of  that  not  embrace  bank  checks,  these  being  included 

class,  whether  by  ejectment,  partition,  or  other  in  a  separate  provision  as  to  bills  of  exchange, 

re'iiedy.    Kotz  v.  Belz,  178  111.  434.  Judgment  Rendered  in  Foreign    State  Not  In- 

2.  Where  Forms  of  Action  Abolished.  —  Bristol  eluded.  —  Ambler       Whipple,  139  111.  311,32 
v.  Washington  County,  177  U.  S.  148;  Tooth-  Am.  St.  Rep.  202,  reversing  37  111.  A  pp.  22. 
aker  v.  Boulder,  13  Colo.  219;  Red  wood  County  8.  Certificate  of  Membership  in  Benefit  Associa- 
v.  Winona,  etc.,  Land  Co.,  40  Minn.  512;  Maas  tion.  —  Railway   Pass.,  etc.,  Mut.   Aid,  etc., 
v.  Miller,  58  Ohio  St.  483.  Assoc.  v.  Loomis,  142  111.  560,  reversing  43  111, 
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by  it  and  of  the  promise  of  the  mortgagor  to  pay  it  come  within  the  term 
"  evidences  of  indebtedness  in  writing,"  and  this  is  true  in  cases  where  no 
note  is  in  fact  given.1  But  a  mere  letter  written  by  the  debtor  which  docs 
not  state  all  the  terms  of  the  contract,  but  merely  recites  what  has  been  done 
thereunder,  and  which  appears  to  have  been  written  upon  the  assumption  that 
a  complete  contract  already  existed,  is  not  such  an  "evidence."  2 

(2)  Bills  and  Notes  — (a,)  In  General.  —  The  statutes,  practically  without 
exception,  make  specific  provision  for  the  limitation  of  actions  upon  prom- 
issory notes  and  similar  negotiable  instruments.  The  principal  if  not  the 
only  question  arising  in  this  connection  is  whether  the  particular  instrument 
sued  on  is  a  note  within  the  meaning  of  the  statute.3  Some  exceptional  pro- 
visions exist  and  are  reviewed  in  the  note.4 

(b)  Note  for  Loan  of  Funds  Held  in  Chancery.  —  Where  a  person  borrows  from 
trust  funds  in  the  custody  of  the  clerk  of  an  equity  court  and  gives  his  note 
therefor,  specifying  that  the  funds  so  borrowed  belong  to  a  particular  case, 
he  thereby  becomes  a  party  to  that  cause,  and  his  note  is  not  affected  by  the 
operation  of  the  statute.5 

(c)  Action  Against  indorser.  —  An  action  against  the  indorser  of  a  note,  bill,  or 
check  is  one  on  a  contract  in  writing,  although  the  writing  contains  no  express 
promise.6  It  seems,  however,  that  it  is  not  properly  an  action  on  the  note 
itself,  and  therefore  governed  by  the  limitation  applicable  to  actions  on  notes, 
but  is  an  action  on  a  written  contract  of  guaranty.7 

(3)  Contracts  in  Writing  —  (a)  in  General.  — ■  The  statutes  use  various  expres- 
sions to  indicate  contracts  in  writing  in  prescribing  the  limitation  of  actions 
thereon.    "  Founded  upon  any  contract  in  writing,"  8  on  a  "simple  contract 


App.  599,  following  Kauz  v.  Great  Council,  etc., 
13  Mo.  App.  341.  See  also  Illinois  Cent.  R. 
Co.  v.  Miller,  32  111.  App.  259;  American  Ins. 
Co.  v.  Arbuckle,  32  111.  App.  369. 

Checks  Evidencing  Transaction.  —  Phillips  v. 
Pitcher,  80  111.  App.  219. 

1.  Recitals  in  Mortgage.  — Brokaw  v.  Field, 
33  111.  App.  138,  14S  III.  654. 

2.  Mere  Letter  Not  Within  Statute.  —  Wood  v. 
Williams,  142  111.  269,  34  Am.  St.  Rep.  79, 
affirming  40  111.  App.  115,  and  distinguishing 
Barney  v:  Forbes,  118  N.  Y.  580,  and  Owens- 
boro  Bank  v.  Western  Bank.  13  Bush  (Ky.) 
526,  26  Am.  Rep.  211;  Wilson  v.  Williams,  42 
111.  App.  612. 

3.  See  the  title  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  p.  81  et  seq. 

4.  Note  Indorsed  to  and  Discounted  by  Bank  — 
Kentucky  Statute.  —  The  statute  fixing  a  limi- 
tation of  five  years  for  actions  upon  a  note 
placed  on  the  footing  of  a  bill  of  exchange 
does  not  apply  10  an  action  on  a  note  made 
payable  to  a  bank  which  discounts  it.  Louis- 
ville Banking  Co.  v.  Buchanan,  (Ky.  1899)  52 
S.  W.  Rep.  967. 

Promissory  Note  and  Duebill  Distinguished.  — 
An  agreement  in  writing  by  which  the  maker 
agrees  to  pay  a  named  sum  "instanter," 
"  with  ten  per  cent,  interest  thereon  from 
date,"  made  in  the  form  of  a  promissory  note, 
is  a  promissory  note  and  not  a  duebill,  and  is 
governed  by  the  provision  of  the  statute  re- 
lating to  such  notes.  While  v.  Curd,  86  Ky. 
191. 

"  Bills  of  Exchange,  Notes  Payable  to  Order  or 
Bearer,"  Etc.  —  Louisiana  Statute. —  Rev.  Civ. 
Code  La.,  art.  3540,  does  not  include  drainage 
warrants  drawn  by  the  administrator  of  ac- 
counts on  the  administrator  of  finances  of  a 


city  payable  to  the  ordet  of  a  third  person  out 
of  any  funds  in  the  cily  treasury  to  the  credit 
of  a  particular  corporalion.  Its  meaning  is 
confined  to  "  unconditional  promises  to  pay  a 
fixed  sum  of  money  on  a  day  certain,  whether 
the  obligation  be  negotiable  under  the  law 
merchant  or  not."  New  Orleans  v.  Warner, 
175  U.  S.  127.  See  also  King  Iron  Bridge, 
etc.,  Co.  v.  Otoe  County,  124  U.  S.  459;  Baird 
v.  Livingston,  1  Rob.  (La.)  182;  State  Bank  v. 
Williams,  21  La.  Ann.  121;  Thompson  v.  Sim- 
mons, 22  La.  Ann.  450;  Jouett  v.  Erwin,  g  La. 
231;  Gasquet  v.  Cily  Schools,  45  La.  Ann.  342. 

5.  Note  for  Funds  in  Chancery.  —  Weaver  v. 
Ruhm,  (Tenn.  Ch.  1897)  47  S.  W.  Rep.  173; 
Gold  v.  Bush,  4  Baxt.  (Tenn.)  579;  Tyner  v. 
Fennei,  4  Lea  (Tenn.)  469;  Ex  p.  Spence,  6 
Lea  (Tenn.)  391;  Epperson  v.  Robertson,  91 
Tenn.  409;  Vaughn  v.  Tealey,  (Tenn.  Ch. 
1896)  39  S.  W.  Rep.  868. 

6.  Indorsements  of  Notes,  Etc.  —  Milledge  v. 
Gardner,  29  Ga.  700;  Hoffman  v.  Hollings- 
worth,  10  Ind.  App.  353;  Connor  v.  Becker,  56 
Neb.  343.  Compare  Harrah  v.  Jacobs,  75  Iowa 
72,  holding  that  action  by  joint  makers  for 
indemnity  is  an  implied  unwritten  contract. 
See  infra,  this  section,  Indorser  or  Surely  on 
Sealed  Instrument. 

7.  Carpenter  v.  Thompson,  66  Conn.  457 
(applying  the  six-year  staiute  and  not  the 
statute  of  seventeen  years).  Therefore  an  ac- 
tion against  the  indorser  of  a  sealed  note 
whose  signature  was  not  necessary  to  its  ne- 
gotiation is  not  governed  by  the  limitation 
applicable  to  sealed  instruments.  Ridley  v. 
Hightower,  112  Ga.  476. 

8.  An  Action  "  Founded  upon  Any  Contract  in 
Writing,"  as  used  in  the  Texas  statute  (now 
Rev.  Stat.  1895,  art.  3356),  includes  an  action 
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in  writing,"  1  and  on  "an  instrument  of  writing,"  2  are  terms  most  commonly 
employed.  They  all  indicate  the  same  thing  and  are  intended  to  embrace 
actions  to  enforce  a  liability  the  evidence  of  which  is  a  writing.  Specific 
cases  involving  the  construction  of  such  provisions  are  reviewed  in  the  sub- 
joined note.3 

a  contract  in  writing.  Talcott  v.  Noel,  107 
Iowa  470.  See  also  Falmouth,  etc.,  Turnpike 
Co.  z.  Shawhan,  107  Ind.  47. 

A  Declaration  of  a  Dividend,  by  a  corporation, 
entered  on  the  corporate  books  as  required 
by  law,  constitutes  an  obligation  in  writing 
for  the  payment  of  money.  Winchester,  etc., 
Turnpike  Co.  v.  Winckliffe,  100  Ky.  531. 

Time  Checks  given  by  an  employer  to  his 
employees  for  services  constitute  a  written 
contract.  Atlantic  Trust  Co.  v.  Woodbridge 
Canal,  etc.,  Co.,  86  Fed.  Rep.  975. 

A  Suit  on  an  Appeal  Bond  is  on  a  contract  in 
writing.  Wooldridge  v.  Rawlings,  (Tex.  1890) 
14  S.  W.  Rep.  667.  Such  a  bond  is  a  "  written 
contract  for  the  payment  cf  money."  Taylor 
v.  Smith,  22  Ind.  App.  418.  See  also  Howard 
Ins.  Co.  v.  Silverberg,  89  Fed.  Rep.  168. 

A  Suit  on  a  Lost  Promissory  Note  is  on  a  con- 
tract in  writing.  O'Netl  v.  O'Neil,  123  111. 
361. 

An  Action  to  Compel  an  Attorney  to  Account  for 
Money  Collected  by  him  for  the  plaintiff  under 
a  contract  of  employment  in  writing  is  based 
on  a  written  contract.  Sanborn  v.  Plowman, 
20  Tex.  Civ.  App.  484.  Such  a  contract  is  "  in 
writing"  though  merely  in  form  of  a  receipt 
for  notes  handed  to  the  attorney  for  collection. 
Stevens  v.  Rogers,  16  Utah  105. 

A  Suit  on  an  Implied  Warranty  of  Fitness  is  on 
a  written  contract.  Bancroft  v.  San  Francisco 
Tool  Co.,  120  Cal.  228. 

A  Suit  for  Services  Eendered  under  an  Agree- 
ment Made  by  Correspondence  is  on  a  contract 
in  writing.  Stringfellow  v.  Elsea,  (Tex.  Civ. 
App.  1898)  45  S.  IV.  Rep.  418.  Compare  Hul- 
bert  v.  Atherton,  59  Iowa  91  (proposition  by 
letter,  verbally  accepted  by  agent  acting  under 
a  written  instruction  —  not  contract  in  writing). 
See  infra,  this  note,  paragraph  An  Action  to 
Recover  the  Price  of  Goods  Sold  on  a  Written 
Order. 

A  County  Warrant  is  an  "  instrument  in  writ- 
ing." Apache  County  v.  Barth,  (Ariz.  1S98) 
53  Pac.  Rep.  1S7. 

A  Suit  to  Recover  Land  Not  Embraced  in  a 
Deed,  but  which  the  grantor  had  pointed  out 
as  belonging  to  him  and  as  included  in  the 
deed,  is  one  for  a  breach  of  warranty  based  on 
the  deed,  and  therefore  is  within  the  limita- 
tion applicable  to  written  contracts.  Meade  v. 
Warring,  (Tex.  Civ.  App.  1896)  35  S.  W  Rep. 
308. 

A  Debt  Evidenced  by  Written  Memoranda,  con- 
temporaneously made  by  both  patties  as  parts 
of  a  contract  then  made,  explaining  and  limit- 
ing a  trust  deed  made  at  the  same  time,  is  one 
evidenced  by  a  contract  in  writing.  Brown 
v.  Grove,  80  Fed.  Rep.  564.  42  U.  S.  App.  50S. 

A  Written  Acknowledgment  by  a  School  Trustee 
of  an  indebtedness  contracted  by  him  (within 
the  limits  of  his  authority)  for  the  school  town- 
ship is  a  written  contract.  Noble  School 
Furniture  Co.  v.  Washington  School  Tp.,  4 
Ind.  App.  270. 

Receipt  for  Money  Deposited. —  A  writing 
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to  recover  a  balance  due  under  a  written  con- 
tract for  grading  a  railroad.  Galveston,  etc., 
R.  Co.  v.  Johnson,  74  Tex.  256. 

1.  "Simple  Contract  in  Writing."  —  ^  Bill  of 
Lading  given  by  a  common  carrier  not  con- 
taining in  express  terms  an  agreement  to  for- 
ward the  goods  is  not  a  "  simple  contract  in 
writing."  Illinois  Cent.  R.  Co.  v.  Miller,  32 
III.  App.  259.  See  also  Galveston,  etc.,  R.  Co. 
v.  Clemons,  19  Tex.  Civ.  App.  452.  Compare 
Alabama  G.  S.  R.  Co.  v.  Eichofer,  100  Ala. 
224. 

A  Writing  Signed  Only  by  the  Purchaser  or 
by  the  Seller  s  Agent,  stating  that  the  former 
has  bought  certain  goods  therein  described 
from  another,  for  a  price  and  under  conditions 
spscifisd  therein,  is  a  "  simple  contract  in 
writing."  Plumb  v.  Campbell,  129  111.  101; 
Ames  v.  Moir,  130  111.  582,  affirming  17  111. 
App.  88;  Memory  v.  Niepert,  131  111.  623.  See 
aho  Hart  v.  Otis,  41  111.  App.  431. 

A  Writing  in  the  Form  of  a  Receipt,  acknowl- 
edging the  receipt  of  certain  tickets,"  which  I 
promise  to  return,  or  account  for  if  used," 
signed  by  the  defendant,  is  a  "  simple  con- 
tract in  writing."    Hill  v.  Hackett,  80  Ga.  53. 

2.  "  Instrument  of  Writing."  —  An  A bs tractor's 
Certificate  of  Title  to  land  is  not  such  "  in- 
strument of  writing"  within  the  meaning  of 
the  statute.  Laltin  v.  Gillette,  95  Cal.  317,  29 
Am.  St.  Rep.  115.  See  also  Clausen  v. 
Meister,  93  Cal.  555  (fraud  held  not  to  sus- 
pend statute). 

Written  Contract  Executed  Out  of  State.  — 
The  California  statute  fixing  a  limitation  of 
two  years  to  actions  on  instruments  of  writing 
executed  out  of  the  state  (Code  Civ.  Pro.  Cal., 
^  339)  does  not  apply  to  an  insurance  policy 
which,  though  signed  in  Connecticut,  was  by 
its  terms  not  to  be  binding  until  countersigned 
by  the  general  agent  in  California,  and  was  so 
countersigned.  Curtiss  v.  yEtna  L.  Ins.  Co., 
90  Cal.  245,  25  Am.  St.  Rep.  114.  Nor  does  it 
apply  to  an  action  in  California  upon  the  judg- 
ment of  a  foreign  justice  of  the  peace.  Dore 
v.  Thoinburgh,  90  Cal.  64,  25  Am.  St.  Rep. 

TOO. 

The  term  includes  an  appeal  bond  given 
upon  „taking  an  appeal  in  New  York  from  a 
judgment  rendered  by  a  court  of  that  state, 
even  though  the  bond  is  signed  in  California. 
Howard  Ins.  Co.  v.  Silverberg,  89  Fed.  Rep. 
168. 

3.  What  Are  Written  Contracts.  —  See  Critzer 
v.  McConnel,  15  111.  172;  Abrams  v.  Pomeroy, 
13  III.  133;  McCIoskey  v.  McCormick,  37  111. 
66;  Dunning  v.  Price,  56  111.  338;  Illinois 
Cent.  R.  Co.  v.  Johnson,  34  111.  389;  Plumb  v. 
Campbell,  129  III.  101;  Ames  v.  Moir,  130  III. 
I582;  Memory  v.  Niepert,  131  111.  623;  Ovvens- 
bor  )  Bank  v.  Western  Bank,  13  Bush  (Ky.)  526, 
26  Am.  Rep.  211 ;  Riddle  v.  Poorman,  3  P.  & 
W.  (Pa.)  224;  Bradstreet  v.  Everson,  72  Pa. 
St.  124,  13  Am.  Rep.  665. 

An  Indorsement  on  an  Assessment  Certificate  of 
a  promise  to  pay  it  in  instalments  constitutes 
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(b)  Writing  Not  Signed  by  Party  to  Be  Charged.  —  It  is  not  essential  that  the  writ- 
ing which  constitutes  the  basis  of  the  action  be  signed  by  the  party  to  be 
charged.  A  deed  signed  by  the  grantor  alone,  but  containing  a  provision 
that,  as  a  part  of  the  consideration,  the  grantee  is  to  perform  certain  specific 
duties,  which  is  accepted  by  the  grantee,  constitutes  a  written  agreement  as 
to  him,  and  a  suit  to  enforce  performance  of  the  agreement  by  the  grantee  is 
governed  by  the  limitation  applicable  to  agreements  in  writing.1 

(c)  Resolution  Entered  on  Corporate  Minutes.  —  A  resolution  entered  on  the  minutes 
of  a  corporate  meeting,  which  are  signed  by  the  company's  officers  and  which 
recognize  or  ratify  an  agreement  already  made  or  in  contemplation,  may  con- 
stitute an  instrument  in  writing  within  the  meaning  of  the  statute,  though  the 
question  must  necessarily  depend  upon  the  language  and  nature  of  the  resolu- 
tion and  the  circumstances  connected  therewith.8 

(d)  Respective  Rights  of  Parties  Fixed  by  Writing.  —  Where  the  respective  rights  of 
the  parties  are  fixed  by  a  writing,  the  action  to  assert  such  rights  or  to 
recover  for  a  violation  of  them  is  founded  on  the  written  contract  even  though 
the  immediate  right  involved  may  have  arisen  out  of  matters  resting  in  parol 


signed  by  the  defendant  and  reciting,  "  Re- 
ceived of  J.  L.  one  thousand  six  hundred  dol- 
lars on  deposit,  in  national  currency,"  implies 
a  promise  to  pay  which  is  a  part  of  the  writing, 
and  a  suit  thereon  is  not  within  the  limitation 
fixed  for  actions  on  oral  contracts.  Long  v. 
Straus,  107  Ind.  94,  57  Am.  Rep.  87. 

An  Action  on  a  Detached  Interest  Coupon  is  not 
governed  by  the  limitation  fixed  for  actions 
"  upon  accounts  and  unwritten  contracts." 
Coler  v.  Santa  Fe  County,  6  N.  Mex.  88. 

An  Action  to  Recover  the  Price  of  Goods  Sold  on 
a  Written  Order,  although  the  order  contains 
ru  express  promise  to  pay,  is  not  on  an  in- 
debtedness "not  evidenced  by  a  contract  in 
writing."  Laredo  Electric  Light,  etc.,  Co.  v. 
U.  S  Electric  Lighting  Co.,  (Tex.  Civ.  App. 
1894)  26  S.  W.  Rep.  310.  The  request  being  in 
writing,  the  contract  is  a  written  one,  though 
its  acceptance  is  by  parol  and  is  indicated 
only  by  performance.  Hart  v.  Otis,  41  111. 
App.  431.-  See  also  Wing  v.  Evans,  73  Iowa 
409.  See  supra,  this  note,  paragraph  A  Suit 
for  Services  Rendered  under  an  Agreement  Made 
by  Correspondence. 

Written  Lease  Renewed  by  Parol  Agreement  — 
Rent.  —  The  right  of  action  for  rent  becoming 
due  under  a  parol  renewal  is  governed  by  the 
same  limitation  as  if  it  had  become  due  under 
the  original  lease.  Bube  v.  Hauck,  16  Lane. 
L.  Rev.  412. 

Liability  Provable  by  Writing— Written  Receipt. 
—  When  an  agent,  during  his  lifetime,  receives 
money  from  a  third  person  for  his  principal 
and  gives  a  written  receipt  therefor,  the 
principal's  right  of  action  against  the  agent's 
administrator  lo  recover  such  sum  is  one 
provable  by  a  writing.  Cock  v.  Abernathy, 
77  Miss.  872. 

An  Action  to  Recover  Purchase  Money  due  for 
land,  for  which  no  notes  were  given,  but  the 
deed  conveying  it  (which  was  accepted  by  the 
defendant)  expressly  reserved  a  lien  therefor, 
was  held  not  to  be  within  Annot.  Code  Miss. 
(1892),  §  2739,  limiting  actions  on  unwritten 
contracts  to  three  years,  since  the  debt  is 
provable  by  a  writing,  and  there  being  no 
other  limitation  expressly  applicable,  the 
action  is  within  the  section  fixing  a  limitation 


of  six  years  upon  actions  not  otherwise  pro- 
vided for.  Washington  v.  Soria,  73  Miss.  665, 
55  Am.  St.  Rep.  555. 

A  Bank  Passbook,  given  by  a  bank  to  a  de- 
positor, is  within  a  limitation  of  "  evidences 
of  indebtedness  in  writing."  Jassoy  v.  Horn, 
64  111.  379;  Schalucky  v.  Field,  124  111.  617,  7 
Am.  St.  Rep.  399.  See  also  Palmer  v.  Wood, 
48  111.  A.pp.  630,  149  111.  146.  Compare  Ashley 
v.  Vischer,  24  Cal.  322,  85  Am.  Dec.  65;  Wing 
v.  Evans,  73  Iowa  409;  Talcott  v.  Larned  First 
Nat.  Bank,  53  Kan.  480,  the  last  case  holding 
that  the  Illinois  ruling  was  inapplicable  under 
the  Kansas  statute,  which  used  the  term  "  con- 
tract in  writing." 

A  Certificate  of  Deposit,  though  in  the  form 
of  a  receipt,  constitutes  a  written  contract 
when  signed  by  the  party  issuing  it.  The  fact 
that  the  plaintiff's  declaration  alleges  a  parol 
promise  to  repay  the  amount  so  deposited, 
with  interest,  does  not  bring  his  suit  within 
the  limitation  imposed  on  actions  on  unwritten 
contracts.  De  Vay  v.  Dunlap,  7  Ind.  App. 
690. 

1.  Whether  Writing  Must  Be  Signed  by  Party 
to  Be  Charged.  —  Midland  R.  Co.  v.  Fisher,  125 
Ind.  19,  21  Am.  St.  Rep.  189;  Elliotts.  Sanriey, 
89  Ky.  52;  Flewellen  v.  Cochran,  (Tex.  Civ. 
App.  1898)  19  Tex.  Civ.  App.  499. 

Ordinance.  —  The  same  principle  applies  to  a 
suit  by  a  city  to  enforce  a  stipulation  con- 
tained in  an  ordinance,  the  defendant  com- 
pany having  accepted  the  benefits  and  powers 
conferred  by  the  ordinance.  Muscatine  v. 
Chicago,  etc.,  R.  Co.,  79  Iowa  645.  Compare 
Burrows  v.  Johntz,  57  Kan.  778. 

2.  Corporate  Minutes.  —  See  Midland  R.  Co. 
v.  Fisher,  125  Ind.  rg,  21  Am.  St.  Rep.  189; 
Texas  Western  R.  Co.  v.  Gentry,  69  Tex.  625; 
Newport  News,  etc.,  Development  Co.  v.  New- 
port News  St.  R.  Co.,  97  Va.  19.  Compare 
Todd  v  Board  of  Education,  122  Cal.  106;  Mc- 
Carthy v.  Mt.  Tecarte  Land,  etc.,  Co.,  ill  Cal. 
328;  Railway  Pass.,  etc.,  Mut.  Aid,  etc., 
Assoc.  v.  Loomis,  142  111.  560,  reversing  43  111. 
App.  599;  Kinsey  v.  Louisa  County,  37  Iowa 
438;  Baker  v.  Johnson  County,  33  Iowa  151; 
Kalamazoo  Novelty  Mfg.  Works  v.  Macalister, 
40  Mich.  84. 
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but  operating  upon  the  written  agreement.*  The  fact  that  the  parties,  after 
the  written  contract  has  been  executed,  orally  agree  that  it  shall  go  into  effect 
at  a  day  named  does  not  make  the  contract  an  unwritten  one.2  But  where 
the  original  contract  is  partly  in  writing  and  partly  parol,  so  that  all  its  essen- 
tial features  are  not  expressed  in  the  writing,  it  seems  that  it  must  be  treated 
as  a  parol  contract  altogether.3 

(e)  Suit  by  Surety  Against  Principal  for  Indemnity.  —  Where  the  relation  of  the  par- 
ties to  a  note  as  principal  and  surety  appears  from  the  face  of  the  note,  an 
action  by  a  surety  who  has  paid  the  note  against  his  principal  for  reimburse- 
ment is  founded  on  the  note  and  is  therefore  governed  by  the  limitation 
applicable  to  actions  on  contracts  in  writing.4  But  where  the  surety,  though 
such  in  fact,  signs  as  a  joint  maker,  so  that  his  real  relation  must  be  shown 
by  parol  evidence,  an  action  by  him  must  be  regarded  as  on  an  unwritten 
contract.5 

(f)  Evidences  of  Debt  Issued  by  Banks.  —  Under  statutes  exempting  from  the 
operation  of  the  statute  of  limitations  notes  or  other  evidences  of  debt  issued 
by  banks  or  other  moneyed  corporations,"  such  notes  or  evidences  of  debt  are  so 
exempt  only  so  long  as  they  retain  their  character  as  currency  and  circulate 
as  such.  When  that  character  is  lost  they  are  governed  by  the  same  rules  as 
ordinary  contracts.7 

(g)  Where  Writing  Merely  Link  in  Chain  of  Evidence.  —  A  cause  of  action  is  not 
upon  a  contract  founded  upon  an  instrument  in  writing,  within  the  meaning 
of  the  statute  of  limitations,  merely  because  it  is  in  some  way  remotely  or 
indirectly  connected  with  such  an  instrument  or  because  the  instrument  would 
be  a  link  in  the  chain  of  evidence  establishing  the  cause  of  action.  In  order 
for  the  contract  to  be  founded  upon  an  instrument  in  writing,  the  instrument 
must  itself  contain  a  contract  to  do  the  thing  for  the  nonperformance  of  which 
the  action  is  brought.8 


1.  See  Victor  Sewing-Mach.  Co.  v.  Crock- 
well,  3  Utah  152. 

Building  Contract  —  Extra  Work  Ordered  by 
Parol.  —  Wilkinson  v.  Johnson,  83  Tex.  392. 
See  also  Lingren  v.  Fletcher,  8  Kan.  App.  376 
(action  for  breach  of  building  contracl); 
Hughes  Bros.  Real-Estate,  etc.,  Assoc.  v. 
Smith,  83  Tex.  499 (written  contract  altered  by 
subsequent  parol  agreement  —  limitation  not 
changed  thereby). 

2.  Written  Contract  Subsequently  Altered  by 
Parol  Agreement.  —  Richter  v.  Union  Land, 
etc.,  Co.,  129  Cal.  367.  See  also  Falmouth, 
etc..  Turnpike  Co.  v.  Shawhan,  107  Ind.  47 
(stock  subscription  in  writing  due  on  demand 
—  oral  demand);  Bube  v.  Hauck,  16  Lane.  L, 
Rev.  (Pa.)  412  (parol  extension  of  written 
lease);  Wilkinson  v.  Johnson,  83  Tex.  392; 
Adams  v.  Battle,  125  N.  Car.  152. 

A  Promise  in  Writing  Which  Is  Part  of  a  Gen- 
eral Parol  Contract  may  be  sued  on  at  any  time 
within  the  period  allowed  for  actions  on  a 
promise  in  writing.  Piatt  v.  Scribner,  9  Ohio 
Cir.  Dec.  771,  18  Ohio  Cir.  Ct.  452. 

3.  Contract  Partly  in  Writing.  —  Falmouth, 
etc.,  Turnpike  Co.  v.  Shawhan,  107  Ind.  47. 

4.  Suretyship.  —  See  the  title  Contribution 
and  Exoneration,  vol.  7,  p.  348. 

The  principle  is  the  same  as  that  governing 
actions  against  an  indorser.  See  Hoffman  v. 
Hollingsworth,  10  Ind.  App.  353.  And  see 
supra,  this  section,  Action  Against  Indorser. 

5.  Where  Surety  Signs  as  Joint  Maker  —  Un- 
written Contract.  —  Harrah  v.  Jacobs,  75  Iowa 
72;   Guild  v.   McDaniels,  43   Kan.   548,  dis- 


tinguishing Kupfer  v.  Sponhorst,  1  Kan.  75; 
Water-Power  Co.  v.  Brown,  23  Kan.  688. 

In  Faires  v.  Cockerell,  88  Tex.  428,  revers- 
ing (Tex.  Civ.  App.  1895)  29  S.  W.  Rep.  670,  a 
case  in  which  the  plaintiff  and  the  defendani 
were  joint  obligors  on  a  contract  to  secure  a 
right  of  way  for  a  railroad,  it  was  held  that  the 
plaintiff's  right  to  recover  of  the  defendant  for 
money  that  he  had  spent  in  behalf  of  the  joint 
undertaking  was  based  on  the  implied  contracl 
and  therefore  was  governed  by  the  limitation 
of  two  years  provided  for  actions  on  contracts 
not  in  writing.  The  opinion  reviews  the  au- 
thorities at  length,  confirming  the  doctrine  of 
Holliman  v.  Rogers,  6  Tex.  91,  and  overruling 
Sublett  t  McKinney,  19  Tex.  439.  Compare 
Murphy  v.  Gage,  (Tex.  Civ.  App.  1S93)  21  S. 
W.  Rep.  396,  holding  that  a  suit  by  a  joint 
maker  against  his  co-makers  for  contribution 
is  based  on  the  note  which  they  all  signed,  and 
is  therefore  not  within  the  limitation  piovided 
for  unwritten  contracts,  citing  Mitchell  ».  De 
Witt,  25  Tex.  Supp.  i8r.  and  Tutt  v.  Thornton, 
57  Tex.  35.  See  also  Neilspn  v.  Fry,  16  Ohio 
St.  552,  gi  Am.  Dec.  110. 

6.  Evidences  of  Debt  Issued  by  Banks.  —  See 
Annot.  Code  Miss.  (1892),  §  2758;  Civ.  Code 
Ala.  (1896),  §  2824;  Annot.  Code  Tenn.  (1S96), 
§  4476. 

7.  See  Butts  v.  Vicksburg,  etc.,  R.  Co.,  63 
Miss.  465;  Marr  v.  West  Tennessee  Bank,  4 
Lea  (Tenn.)  590.  And  see  the  title  Bank- 
notes, vol.  3,  p.  778. 

8.  Grafton  v.  Cummings,  99  U.  S.  100;  Pat- 
terson r.  Doe,  130  Cal.  333;  McCarthy  v.  Mt. 
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(4)  Checks.  —  An  action  by  the  payee  or  indorsee  of  a  check  to  recover 
thereon  is  an  action  on  a  written  contract  and  is  governed  by  the  limita- 
tion applicable  to  that  class  of  actions.  The  fact  that  the  check  contains  no 
express  promise  to  pay  does  not  render  it  any  the  less  a  written  contract  or 
make  the  liability  of  the  drawer  or  indorser  one  arising  from  implication.' 

(5)  Contracts  under  Seal — (a)  In  General. — instruments  under  seal,  being 
always  regarded  as  of  higher  dignity  and  as  creating  a  more  solemn  obligation 
than  ordinary  writings,  were,  under  many  of  the  original  statutes,  subject  to  no 
limitation.2    Under  the  present  systems,  while  the  distinction  between  sealed 


Tecarte  Land,  etc.,  Co.,  no  Cal.  687,  in  Cal. 
328;  Thomas  v.  Pacific  Beach  Co.,  115  Cal. 
136;  Wright  v.  Weeks,  25  N.  Y.  153.  See  also 
Todd  v.  Board  of  Education,  122  Cal.  106; 
Chipman  v.  Norrill,  20  Cal.  132;  Marion 
County  v.  Shipley,  77  Ind.  553.  And  see 
supra,  this  section,  Bonds,  Notes,  and"  Other 
Evidences  of  Indebtedness  in  Writing." 

Contracts  Held  Not  to  Be  in  Writing.  —  The 
following:  actions  have  been  held  not  to  be  en- 
titled to  the  period  of  limitation  fixed  for  con- 
tracts in  writing: 

Action  to  Recover  Damages  for  Revocation  of 
Liquor  License.  —  Hertwick  v.  National  City, 
102  Cal.  377. 

Action  by  County  Treasurer  to  Recover  Com- 
missions. —  Baugh  v.  Prairie  County,  66  Ark. 
360. 

Action  to  Recover  Rent  Due  under  a  Written 
Lease  where  the  defendant  was  not  a  party  to 
the  original  lease  and  did  not  sign  it,  but  be- 
came a  partner  of  the  lessee  afterwards.  Cols- 
ton v.  Louisville  Trust  Co.,  (Ky.  1808)  44  S. 
W.  Rep.  377.  But  see  West  Virginia  Cent., 
etc.,  R.  Co.  v.  Mclntire,  44  W.  Va.  210  (as- 
-signee  of  lease). 

Action  for  Malpractice  committed  while  the 
plaintiff  was  being  treated  by  the  defendant, 
a  physician,  under  a  verbal  agreement. 
Fa.lden  v.  Satterlee,  43  Fed.  Rep.  568.  See 
also  Menefee  v.  Alexander,  (Ky.  1899)53  S. 
W.  Rep.  653. 

Suit  to  Recover  Witness  Fees.  —  Ballard  v. 
Murphy,  4  Tex.  App  Civ.  Cas.,  §  171. 

A  Suit  by  One  Carrier  Against  Another  for 
goods  lost  is  not  a  written  contract  merely  be- 
cause a  receipt  in  writing  was  given  by  the 
one  to  the  other  for  the  goods.  Pennsylvania 
Co.  v.  Chicago,  etc.,  R.  Co.,  144  111.  197. 

Suit  to  Foreclose  Equity  of  Redemption.  —  See 
Dougherty  v.  Wheeler,  125  Ind.  421. 

Written  Contract  for  Con?jeyance  of  Land  — 
Suit  to  Recover  Purchase  Money.  —  Thomas  v. 
Pacific  Beach  Co.,  115  Cal.  136. 

Suit  Against  Assignee  of  Trust  Fund.  —  Bur- 
rows v.  Johntz.  57  Kan.  778.  See  also  Hill  v. 
McDonald,  58  Hun  (N.  Y.)  322. 

Suit  on  Improvement  Certificate  given  to  a 
sewer  contractor  by  the  city  for  work  done  by 
him  under  a  contract  in  writing,  and  which, 
under  the  charter  of  the  city,  is  a  lien  on  all 
the  property  within  that  district  and  also  a 
personal  charge  against  the  property  owners. 
Glover  v.  Storrie,  18  Tex.  Civ.  App.  6;  O  Con- 
nor v.  Koch,  9  Tex.  Civ.  App.  586.  See  also 
Melinger  v.  Houston,  68  Tex.  37. 

Action  Against  Chattel  Mortgagee  for  having 
disposed  of  the  mortgaged  property  after  the 
mortgage  debt  had  been  paid.    Greer  v.  Gill, 
13  Tex.  Civ.  App.  380. 
19  C.  of  L. — 18 


Written  Order  for  County  Warrants  Given 
in  Conditional  Payment  of  Loan.  —  Foote  v. 
Farmer,  71  Miss.  148. 

The  Term  "  Obligation  Not  Founded  upon  an 
Instrument  of  Writing,"  as  used  in  Code  Civ. 
Pro.  Cal.,  §  339,  subdiv.  1,  embraces  the  right 
of  action  of  a  guest  against  an  innkeeper  for 
personalty  lost  at  the  inn.  Churchill  v.  Pacific 
Imp.  Co.,  96  Cal.  490. 

An  action  against  a  railroad  company  for 
damages  resulting  from  an  overflow  caused  by 
the  breaking  of  a  levee  constructed  by  the 
company  is  within  this  provision.  Daneri  v. 
Southern  California  R.  Co.,  122  Cal.  507.  So 
is  an  action  by  an  architect  against  a  county 
school  board  to  recover  the  value  of  certain 
building  plans,  where  the  only  evidence  of 
their  acceplance  by  the  board  is  an  entry  on 
the  minutes  of  the  board  indicating  that  they 
were  accepted.  Todd  v.  Board  of  Education, 
122  Cal.  106.  See  also  Irvine  v.  Angus,  93 
Fed.  Rep.  629,  35  C.  C.  A.  507,  which  was  a 
suit  to  recover  assessments  on  stock  paid  by  a 
volunteer. 

A  similar  statute  exists  in  Utah.  See 
Thompson  v.  Cheesman,  15  Utah  43. 

"  Debt "  Not  Evidenced  by  Writing  —  loss 
Caused  by  Failure  of  Machine  to  Work  Properly. 

—  The  loss  of  a  crop  through  the  failure  of  a 
harvesting  machine  to  work  properly,  as  it 
was  guaranteed  by  the  seller  to  do,  is  a  "  debt  " 
within  the  meaning  of  Rev.  Stat.  Tex.,  art. 
3203,  subdiv.  4  (Rev.  Stat.  1895,  art.  3354, 
subdiv.  4),  providing  that  actions  of  debt  not 
evidenced  by  a  contract  in  writing  shall  be 
barred  in  two  years.  Walter  A.  Wood  Mow- 
ing, etc.,  Mach.  Co.  v.  Hancock,  4  Tex.  Civ. 
App.  302. 

1.  Checks.  —  Haynes  v.  Wesley,  112  Ga.  668; 
Connor  v.  Becker,  56  Neb.  343,  distinguishing 
Platte.  Black,  6  Ohio  Cir.  Dec.  817,' 10  Ohio 
Cir.  Ct.  499,  as  being  a  case  in  which  the  bank 
on  which  a  check  had  been  drawn  had  paid  it 
although  the  drawer  had  no  funds  with  the 
bank,  and  sued  the  drawer  on  his  implied 
undertaking  to  reimburse  it  for  money  paid  out 
for  him.  See  also  Haines  v.  Thorpe,  15  Ohio 
130. 

Under  the  Kentucky  statute,  actions  on 
checks  are  tarred  after  five  years.  That  the 
check  sued  on  has  been  certified  by  the  bank 
does  not  make  a  different  limitation  applica- 
ble. Blades  v.  Grant  County  Deposit  Bank, 
101  Ky.  163. 

2.  Statute  Originally  Not  Applicable  to  Specialty. 

—  In  Pennsylvania  the  statute  has  no  applica- 
tion to  an  action  on  a  sealed  instrument. 
Ahrus  v.  Chartiers  Valley  Gas  Co..  188  Pa.  St. 
249  (suit  for  breach  of  oil  and  gas  lease),  citing 
Davis  v.  Shoemaker,  1  Rawle  (Pa.)  135. 

273  Volume  XIX. 


Time  of  Limitation, 


LIMIT  A  TION  OF  ACTIONS. 


Particular  Cases. 


and  unsealed  instruments  has  been  in  a  large  measure  abolished  or  abandoned, 
the  statutes  quite  generally  place  the  two  in  different  classes  with  respect  to 
the  time  within  which  actions  upon  them  shall  be  commenced.1  Whether  a 
particular  action  is  upon  a  sealed  instrument  must  depend  upon  the  character 
of  the  action;  it  must  appear  that  the  instrument  is  the  basis  and  the  immedi- 
ate foundation  of  the  suit,  and  not  merely  an  ultimate  source  rvf  the  obliga- 
tion that  the  plaintiff  seeks  to  enforce.2 

(b)  Indorser  or  Surety  on  Sealed  Instrument.  —  The  indorsement  of  a  sealed  instru- 
ment, although  the  signature  of  the  indorser  has  no  seal  or  scroll  attached  to 
it,  creates  a  liability  against  the  indorser  wh.rh  is  governed  by  the  limitation 
applicable  to  an  action  on  a  sealed  instrument.3  But  where  one  signs  a  note 
as  surety,  without  adding  a  seal  or  scroll  to  his  signature,  the  rule  is  different, 
and  an  action  against  him  is  governed  by  the  limitation  applicable  to  instru- 
ments not  under  seal.4 

(c)  Assumption  of  Debt  Due  by  Specialty.  —  A  third  party's  assumption  of  a  debt 
due  by  specialty,  as  where  a  purchaser  of  land  assumes,  in  writing,  the  mort- 
gage debt,  does  not  create  a  debt  due  by  specialty  against  the  party  so  assum- 
ing it,  where  the  contract  by  which  he  assumed  it  is  not  under  seal.4 

(6)  Implied  Contracts.  —The  limitation  fixed  by  the  statute  for  implied 
contracts  applies  to  all  contractual  obligations  which  are  not  express,  but 
which  arise  by  implication  of  law  from  the  acts  or  agreements,  written  or 
unwritten,  of  the  parties,  although  the  obligation  may,  in  a  measure,  arise  out 
of  and  depend  upon  special  statutory  provisions  with   reference   to  the 


obligation.6 

In  Tennessee,  prior  to  the  Code  of  1858,  there 
was  no  limitation  upon  actions  on  specialties, 
and  by  express  provision  of  that  code  the 
statutes  of  limitation  therein  contained  did 
not  apply  to  causes  of  action  in  existence  at 
the  time  when  it  took  effect.  As  to  a  specialty 
executed  prior  to  1858  there  is  no  positive 
limitation.  See  White  v.  Blakemore,  8  Lea 
(Tenn.)  59;  Stanley  v.  McKinzer,  7  Lea  (Tenn.) 
456;  Mason  v.  Spurlock,  4  Baxt.  (Tenn.)  554. 

In  Virginia,  prior  to  July  1,  1850,  the  statute 
did  not  run  against  actions  on  instruments 
under  seal,  the  only  limitation  to  which  they 
were  subject  being  the  common-law  presump- 
tion of  payment.  Alexander  v.  Byrd,  85  Va. 
690. 

1.  See  Mobile,  etc.,  R.  Co.  v.  Gilmer,  85  Ala. 
422  (limitation  ten  years  under  Code  Ala.  1886, 
§  2614);  Cobb  v.  Garner,  105  Ala.  467,  53  Am. 
St.  Rep.  136;  Garner  v.  Toney,  107  Ala.  352; 
Stansell  v.  Corley,  81  Ga.  453;  Heffleman  v. 
Pennington  County,  3  S.  Dak.  162.  See  also 
Willard  v.  Wood.  164  U.  S.  522,  reviewing  the 
Maryland  statute  of  1715  fixing  the  limitation 
of  actions  on  specialties. 

In  Colorado  the  six-year  statute  applies  to 
an  action  on  a  specialty  as  well  as  to  actions 
on  simple  contracts.  Tooihaker  z>.  Boulder,  13 
Colo.  219  (action  on  municipal  bonds). 

2.  What  Is  Action  on  Sealed  Instrument.  — 
Kenosha  v.  Larnson,  9  Wall.  (U.  S.)  477;  Lex- 
ington v.  Butler,  14  Wall.  (U.  S.)  282;  Clark  v. 
Iowa  City,  20  Wall.  (U.  S.)  583;  Andrews  v. 
Bacon,  38  Fed.  Rep.  777;  Toothaker  v.  Iowa 
City,  13  Colo.  219;  Johnson  v.  Wakulla 
Countv,  27  Fla.  720;  Siansell  v.  Corley,  81  Ga. 
453;  Near  v.  Lowe,  49  Mich.  482;  Kern  v. 
Kloke,  21  Neb.  529;  Colgan  v.  Dunne,  50  Hun 
(N.  Y.)  443;  Coleman  v.  Fuller,  105  N.  Car. 
328;  Munroe  v.  Hill,  25  S.  Car.  476;  HefRemon 
v.  Pennington  County,  3  S.  Dak.  162.  See 


also  Newark  v.  Stout,  52  N.  J.  L.  35;  Dwindle 
v.  Edey,  102  N.  Y.  423. 
What  Is  Not  Action  on  Sealed  Instrument.  — 

Dismukes  v.  Halpern,  47  Ark.  317;  Crudup  -■. 
Ramsey,  54  Ark.  168;  Hill  v.  McDonald,  56 
Hun  (N.  Y.)  322;  Smith  v.  Greenwich,  80  Hun 
(N.  Y.)  n8;  Bennett  v.  Allen,  10  Pa.  Co.  Ct. 
256.  See  also  Echols  v.  Phillips,  112  Ga.  700: 
Meier  v.  Kellv,  22  Oregon  136. 

3.  Indorsement  of  Sealed  Instrument. — Milledge 
v.  Gardner,  29  Ga.  700.    See  also  Ridley  z 
Hightower,  112  Ga.  476. 

4.  Surety.  —  Latham  v.  Kolb,  76  Ga.  291. 
The  two  cases  last  cited  were  reviewed  in 

Ridley  v.  Hightower,  112  Ga.  476,  which  was 
an  action  against  a  defendant  who  had  indorsed 
a  sealed  note.  It  appearing  that  his  indorse 
ment  was  not  essential  to  a  transfer  of  ihe 
note,  he  was  held  not  to  be  a  technical  in- 
dorser, but  to  be  liable  as  a  suietv  merely 
under  the  rule  prevailing  in  Georgia.  SeeSiblev 
v.  American  Exch.  Nat.  Bank,  97  Ga.  126. 
While  the  court  recognized  the  rule  of  Milledge 
v.  Gardner,  29  Ga.  700,  it  was  held  that  an  ac- 
tion against  such  a  party  was  governed  by  the 
limitation  applicable  10  unsealed  instruments. 
See  also  Brooks  v.  Kiser,  69  Ga.  762;  Cham- 
bers v.  Kingsberry,  68  Ga.  828;  Wilhelms 
Partoine.  72  Ga.  898. 

5.  Assumption  of  Specialty  Debt.  —  Willard  v. 
Wood,  1  App.  Cas.  (D,  C.)  44,  164  U.  S.  502. 
Compare  Thompson  y.  Cheesman,  15  Utah  43. 

Where  a  Person  Accepts  a  Devise  made  to  him 
in  a  will  under  seal,  to  which  is  attached  a 
condition  that  he  pay  to  a  third  party  a  certain 
amount  of  money,  his  acceptance  creates  an 
implied  obligation  only,  and  the  limitation  ap- 
plicable to  actions  on  sealed  instruments  has 
no  application.  Zweigle  v.  Hohman,  75  Hun 
(N.  Y.)  377- 

6.  See  the  title  Implied  or  Quasi  Contracts, 
274  Volume  XIX. 


Time  of  Limitation, 


LI  MIT  A  TION  OF  ACTIONS. 


Particular  Cases. 


Other  Contracts.  —  Some  of  the  statutes  contain  special  provisions  relative  to 
actions  on  particular  contractual  obligations.  These  are  referred  to  in  the 
note.1 

Money  Had  and  Received.  —  An  action  to  recover  money  had  and  received  is 
one  based  on  an  implied  contract,2  and  in  the  absence  of  a  specific  provision 
otherwise  is  governed  by  the  limitation  applicable  to  actions  on  such  contracts.3 


vol.  15,  pp.  1078,  1115.  See  also  infra,  this  sub- 
section. Liability  Created  by  Statute. 

The  Term  "Unwritten  Contracts,  Express  or 
Implied,"  embraces  an  implied  promise  arising 
out  of  a  duty  imposed  by  a  written  contract. 
Knight  v.  St.  Louis,  etc.,  R.  Co.,  141  III.  110, 
affirming  40  111.  App.  471.  It  includes  the  lia- 
bility of  a  stockholder  for  debts  of  the  corpora- 
tion, the  obligation  being  implied  from  his 
acceptance  of  the  stock.  Hutchings  v.  Lamp- 
son,  82  Fed.  Rep.  960;  Aldrich  v.  McClaine, 
(C.  C.  A.)  106  Fed.  Rep.  791,  construing  Ball. 
An ,iot.  Codes  and  Stat.  Wash.  (1897),  §  4800, 
subiiv.  3  ("  contract  or  liability,  express  or 
implied"). 

A.  Suit  to  Recover  Overdrafts  is  based  on  the 
implied  promise  of  the  customer  to  pay  when 
they  occur.  Santa  Rosa  Nat.  Bank  v.  Barnett, 
125  Cal.  407.  See  also  Pauly  v.  Pauly,  107 
Cal.  8,  48  Am.  St.  Rep.  98. 

"  Contract  or  Liability,  Express  or  Implied  "  — 
Suit  to  Enforce  Constructive  Trust.  —  Percy  v. 
Cockrill,  (C  C.  A.)  53  Fed.  Rep.  872,  following 
Millington  v.  Hill,  47  Ark.  301. 

In  Nebraska  actions  on  implied  contracts  are 
governed  by  the  four-year  statute.  Markey  7'. 
School  Dist.  N).  i8,  58  Neb.  479- 

Where,  in  Violation  of  a  Written  Contract  for 
the  Sale  of  Land,  the  vendor  refuses  to  convey, 
the  ven  fee's  right  of  action  to  recover  money 
piiJ  under  the  contract  is  on  the  implied  obli- 
gation to  let  urn  it,  as  in  an  action  for  money 
had  and  received.  Thomas  v.  Pacific  Beach 
Co.,  115  Cal.  136;  Duncan  v.  Gisborn,  17  Utah 
209. 

An  Action  Against  an  Administrator  to  recover 
for  the  funeral  expenses  of  his  intestate  is 
within  the  meaning  of  Pua.  Stat.  R.  I.,  c.  205. 
§  3  (Gen.  Laws  1896,  c.  234,  §  3),  imposing  a 
limitation  of  six  years  upon  actions  of  assump- 
sit.   Knowles  v.  Whaley,  15  R.  I.  97. 

Assumpsit  on  a  Judgment  is  governed  in  Michi- 
gan by  the  limitation  applicable  to  "  actions 
upon  judgments  "  rather  than  by  the  general 
provisiott  as  to  actions  of  assumpsit,  the  former 
being  the  longer  period.  Snyder  v.  Hitchcock, 
94  Mich.  313. 

Assumpsit  on  a  Written  Agreement  is  governed 
in  Alabama  by  the  statute  relating  to  actions 
on  written  contracts.  See  VVooten  Steele, 
98  Ala.  252,  an  action  on  a  written  agreemenl 
by  the  defendant  to  pay  to  the  plaintiff  "one- 
half  of  the  amount  the  above-mentioned  lands 
may  sell  for." 

1.  "Actions  of  Debt  Founded  upon  Any  Lending 
or  Contract  Without  Specialty,"  as  used  in  Gen. 
Stat.  N.  J.  (1895),  P-  1974,  par.  8,  does  not  in- 
clude an  obligation  or  liability  that  is  purely 
of  statutory  creation.  It  therefore  does  not 
include  an  action  by  a  city  treasurer  to  recover 
salary  claimed  to  be  due.  Outvvater  z/.  Pas- 
saic, 51  N.  J.  L.  345.  Nor  does  it  include  an 
action  to  enforce  the  statutory  liability  of  a 
Stockholder  for  debts  of  the  corporation.  An- 


drews v.  Bacon,  38  Fed.  Rep.  777.  Compare 
Metropolitan  R.  Co.  v.  District  of  Columbia, 
132  U.  S.  1. 

"Action  upon  a  Contract  Obligation  or  Liability, 
Express  or  Implied, "  embraces  an  action  to  re- 
cover taxes  rightfully  belonging  to  a  town, 
but  which  had  been  diverted  by  the  county  to 
other  uses.  Such  an  action  is  virtually  one 
for  money  had  and  received.  Strough  v.  Jeffer- 
son County,  119  N.  Y.  212. 

"  Obligation  with  Condition  for  the  Payment  of 
Money  Duly,"  as  used  in  the  New  Jersey  statute 
(Gen.  Stat.  1895,  p.  1975,  par.  13),  does  not 
embrace  a  recognizance.  Elsasser  v.  Haines, 
52  N.  J.  L.  10. 

The  Character  of  the  Contract  Sued  on  Is  to 
Be  Determined  from  the  nature  of  the  obliga- 
tion which  the  particular  undertaking  creates. 
Chicago,  etc.,  R.  Co.  v.  Pullman  Southern  Car 
Co.,  56  Fed.  Rep.  705,  13  U.  S.  App.  385. 

Suit  on  an  "  Obligation  or  Liability,  Express  or 
Implied,"  includes  a  special  proceeding  in  the 
Surrogate's  Court  to  compel  an  accounting  by 
an  administrator.  Matter  of  Nicholls,  (Surro- 
gate Ct.)  23  Abb.  N.  Cas.  479,  2  Connolly  (N. 
Y.)  156.  It  applies  also  tc  an  action  to  fore- 
close an  unsealed  contract  for  the  sale  of  land 
brought  against  a  vendee  in  possession.  Plet 
v.  Willson,  134  N.  Y.  139,  criticising  Borst  v. 
Corey,  15  N.  Y.  505.  See  further  Lowell  v. 
Gridley,  70  Cal.  507;  Miller  v.  Wood,  116  N. 
Y.  351;  Middleton  v.  Twombly,  125  N.  Y.  520, 
affirming  58  N.  Y.  Super.  Ct.  561;  Mason  v. 
Henry,  83  Hun  (N.  Y.)  546. 

2.  See  the  title  Implied  or  Quasi  Contracts, 
vol.  15,  p.  1096. 

3.  See  Griel  v.  Pollak,  105  Ala.  249;  Indian- 
apolis, etc.,  R.  Co.  v.  Center  Tp.,  143  Ind.  63, 
as  to  what  are  actions  for  money  had  and  re- 
ceived within  the  meaning  of  the  statute  of 
limitations.  See  also  Roberts  v.  Ely,  113  N. 
Y.  128. 

Breach  of  Agreement  to  Convey  - —  Recovery  of 
Purchase  Money. —  Harm  v.  Culver,  73  Hun 
(N.  Y.)  109;  Bedell  v.  Tracy,  65  Vt.  494.  See 
also  Thomas  v.  Pacific  Beach  Co.,  115  Cal.  136. 

Diversion  of  County  Funds.  —  Strough  v.  leffer- 
son  County,  50  Hun  (N.  Y.)  55,  119  N.  Y.  212. 

Money  Retained  by  County  Commissioners  in 
Excess  of  Commissions.  —  County  Com'rs  v.  Mc- 
Clure,  6  Ohio  Dec.  338. 

Failure  of  Purpose  for  Which  Money  Was  In- 
trusted.—  See  Moodie  v.  Jones,  19  Can.  Sup. 
Ct.  266,  construing  Civ.  Code  Quebec,  §  2262,  as 
applied  loan  action  to  recover  money  intrusted 
to  the  defendant  for  a  special  purpose  which 
had  failed. 

Action  to  Recover  of  an  Attorney  Money  Em- 
bezzled by  His  Partner.  —  Gibson  v.  Hurley, 
(Cal.  1900)  63  Pac.  Rep.  61. 

In  Louisiana,  an  action  by  a  husband  against 
the  partner  of  his  wife  for  moneys  advanced 
or  debts  paid  by  the  former  to  or  for  such 
partner  is  governed  by  the  ten-year  statute 
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(7)  Merchants'  Accounts.  — Under  the  Original  English  Statute,  which  was  some- 
what limited  in  its  scope,  the  limitations  prescribed  did  not  apply  to  mer- 
chants' accounts.1  But  this  exception  in  favor  of  such  accounts  has  been 
repealed  in  England  2  and  does  not  now  generally  prevail  in  the  United 

States.3 

Time  No  Bar  to  Merchants'  Accounts.  —  In  those  jurisdictions  where  the  exception 
in  favor  of  merchants'  accounts  prevailed,  there  has  been  a  difference  of  opinion 
on  the  question  whether  the  exception  could  be  extended  to  cases  in  which 
there  had  been  no  transactions  on  either  side  within  the  period  of  limitation 
to  ordinary  accounts,1  but  the  better  rule  seems  to  be  in  such  cases  that  mere 
lapse  of  time  creates  no  bar.5 

Both  Parties  Must  Be  Merchants.  — ■  In  order  that  the  exception  may  apply,  it 
must  appear  affirmatively  that  both  parties  were  merchants.0 

The  Acoount  Must  Be  Open  in  order  for  the  exception  to  apply;  if  it  has  been 
stated  between  the  parties,  the  exception  has  no  application.7  But  the  mere 
fact  that  an  account  has  become  closed  by  reason  of  a  cessation  of  dealings 
between  the  parties  does  not  render  it  an  account  stated  within  the  meaning 
of  this  rule.8 

Under  Later  statutes  in  some  jurisdictions,  such  accounts,  though  placed  in  a 
special  class,  are  subjected  to  the  operation  of  the  statutes  of  limitation.9 

b.  Condemnation  Proceedings.  —  In  some  jurisdictions  a  proceeding 
by  a  party  whose  land  has  been  taken  by  a  railroad  company  is  not  subject  to 
the  statute  of  limitations,  being  regarded  as  a  special  statutory  proceeding, 
and  not  as  an  "  action."  10    In  other  jurisdictions  the  rule  most  generally 


(Rev.  Civ.  Code  La.,  art.  354+).  Reddick  v. 
White,  46  La.  Ann.  119S.  See  also  Owen  v. 
Holmes,  12  Rob.  (La  )  1  t-S. 

1.  Merchants'  Accounts.  —  See  supra,  this  title, 
The  Statutes  of  Limitation  —  History. 

2.  19  &  20  Vict.,  c.  97,  §  9. 

3.  In  Alabama  a  statute  exists  in  the  language 
of  the  original  English  act,  except  that  there 
is  added,  "while  the  accounts  between  them 
are  current."  See  Civ.  Code  Ala.  (1S96), 
§  2809.  See  also  Shaw  v.  Yarbrough,  3  Ala. 
588;  McCuiloch  v.  Judd,  20  Ala.  703;  Brad- 
ford v.  Spyker,  32  Ala.  134. 

Maryland  Statute  —  Nonresident  Merchant.  — 
See  B^nd  v.  Jay,  7  Cranch  (U.  S.)  350. 

To  What  Accounts  Exception  Applies.  —  In  In- 
glis  v.  Haigh,  8  M.  &  W.  769,  it  was  said  that 
the  exception  in  favor  of  merchants'  accounts 
applies  only  to  an  action  of  account,  or  per- 
haps to  an  action  on  the  case  for  not  account- 
ing, but  not  to  an  action  of  indebitatus 
assumpsit.  Citi>ig  and  distinguishing  Webber 
v.  Ti vi  11,  2  Saund.  124;  Martin  v.  Delboe,  1 
Mod.  70,  1  Vent.  89;  Farrington  v.  Lee,  1 
Mod.  269,  2  Mod.  311.  But  it  was  held  by 
Marshall,  C.  J.,  in  Mandeville  v.  Wilson,  5 
Cranch  (U.  S.)  15,  that  the  exception  applied 
"  to  actions  of  assumpsit  as  well  as  to  actions 
of  account;  that  it  extended  to  all  accounts 
current  which  concern  the  trade  of  merchan- 
dise between  merchant  and  merchant." 

4.  See  Foster  v.  Hodgson,  19  Ves.  Jr.  180, 
where  this  di  vergence  of  opinion  was  adverted 
to;  Bass  v.  Bass,  6  Pick.  (Mass.)  363;  Coster 
v.  Murray,,  5  Johns.  Ch  (N.  Y.)  522,  where 
this  dispute  was  discussed  at  length.  See 
also  Roots  v.  Mason  City  Salt,  etc.,  Co.,  27  W. 
Va.  483. 

5.  Robinson  v.  Alexander,  S  Bligh  N.  S. 
352,  Inglis  v.  Haigh,  S  M.  &  W.  780;  Catling 
v,  Skoulding,  0  T.  R,  193;   Bass  v.  Bass,  6 
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Pick.  (Mass.)  363;  Franklin  v.  Camp,  1  N.  J. 
L.  227;  Stiles  v.  Donaldson,  2  Dall.  (Pa.)  264. 
See  also  Union  Bank  v.  Knapp,  3  Pick.  (Mass.) 
113;  Blair  v.  Drew,  6  N.  H.  235:  Green  v.  Dis- 
brow,  79  N.  Y.  5;  Jayne  r.  Mickey,  55  Pa.  St. 
260. 

A  Contrary  View  has  been  taken  in  a  number 
of  cases.  See  Martin  v.  Heathcote,  2  Eden 
169;  Barber  v.  Barber,  18  Ves.  Jr.  2S6.  See 
also  Welford  v.  Liddel,  2  Ves.  400;  Jones 
v.  Pengree,  6  Ves.  Jr.  584;  Bridges  v.  Mitchell, 
Gilb.  Ch.  224;  Duff  v.  East  India  Co.,  15  Ves. 
Jr.  198.  And  see  the  cases  reviewed  in  Cosier 
v.  Murray,  5  Johns.  Ch.  (N.  Y  )  526.  Compare 
Mandeville  v.  Wilson,  5  Cranch  (U.  S.)  15;  Van 
Rhyn  v.  Vincent,  1  McCord  Eq.  (S.  Car.)  310. 

6.  See  Jones  v.  Pengree,  6  Ves.  Jr.  5S0; 
Codman  v.  Rogers,  10  Pick.  (Mass.)  112; 
Jayne  v.  Mickey,  55  Pa.  St.  260. 

An  Account  Between  a  Lawyer  and  a  Merchant 
is  therefore  not  within  the  exception.  Mat- 
tern  v.  McDivitt,  113  Pa.  St.  402. 

7.  Account  Must  Be  Open.  —  Sandys  v.  Blod- 
vvell,  W.  Jones  401 ;  Foster  ?>.  Hodgson,  19 
Ves.  Jr.  186. 

8.  Mandeville.'.  Wilson,  5  Cranch  (U.  S  )  15. 

9.  See,  for  example,  Annot.  Code  Miss. 
(1S92),  §  2740. 

By  the  Texas  Statute  (now  Rev.  Stat.  iSqs, 
art.  3356),  a  limitation  of  four  years  is  fixed  for 
actions  upon  "  mutual  and  current  accounts 
concerning  the  trade  of  merchandise  between 
merchanl  and  merchant."  The  essential 
feature  of  such  accounts  is  that  the  accounts 
are  for  articles  bought  or  sold  for  the  purpose 
of  being  resold  by  the  purchaser  and  not 
for  consumption  or  other  personal  use.  See 
Regan  v.  Bonham,  4  Tex.  App.  Civ.  Cas.,  §  66; 
Hein  v.  O'Conner,  4  Tex.  App.  Civ.  Cas., 
§  205. 

10.  Eminent  Domain  Proceedings. — See  Daniels 
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adopted  is  that,  in  the  absence  of  specific  provisions,  the  proceeding  is  analo- 
gous to  a  suit  to  recover  the  land  and  is  governed  by  the  limitation  applicable 
to  such  actions.1 


v.  Chicago,  etc.,  R.  Co.,  41  Iowa  52;  Hartley 
v.  Keokuk,  etc.,  R.  Co.,  85  Iowa  455;  Dela- 
ware, etc.,  R.  Co.  v.  Burson,  61  Pa.  St.  369; 
McClinton  v.  Pittsburg,  etc.,  R.  Co.,  66  Pa. 
St.  404;  Seipal  v.  Baltimore,  etc..  Extension 
R.  Co.,  129  Pa.  St.  425;  Keller  v.  Harrisburg, 
etc.  R.  Co.,  151  Pa.  St.  67,  31  W.  N.  C.  (Pa.)  II. 

In  Forster  v.  Cumberland  Valley  R.  Co.,  23 
Pa.  St.  371,  following  Union  Canal  Co.  v. 
Woodside,  11  Pa.  St.  176,  it  was  held  that  an 
application  for  a  writ  to  assess  damages  under 
the  statutory  proceeding  was  in  substance  an 
action  of  trespass  10  which  the  limitation  re- 
lating to  actions  of  trespass  would  apply.  But 
this  view  was  practically  abandoned  in  Dela- 
ware, etc.,  R.  Co.  'v.  Burson,  61  Pa.  St.  369. 
See  also  Shortle  v.  Louisville,  etc.,  R.  Co.,  130 
Ind.  505. 

In  Clark  v.  Water  Com'rs,  148  N.  Y.  1,  re- 
versing 74  Hun  (N.  Y.)  294,  it  was  held  that  a 
proceeding  by  a  landowner  to  recover  com- 
pensation for  a  taking  of  his  land  was  not  an 
action  to  enforce  a  statutory  liability,  nor  was 
it  governed  by  the  limitation  applicable  to  ac- 
tions to  recover  for  injuries  to  real  property, 
the  court  saying,  "  It  is  not  a  proceeding  to 
recover  damages  for  anything."  No  specific 
limitation  being  provided,  the  case  was  held 
to  be  within  the  general  provision  fixing  a 
limitation  of  actions  not  otherwise  provided 
for.  See  also  Pappenheim  v.  Metropolitan 
El.  R.  Co.,  12S  N.  Y.  436,  26  Am.  St.  Rep.  486. 

With  reference  to  the  limitation  upon  actions 
to  recover  damages  for  the  impairment  of  the 
easement  of-  the  owner  of  land  abutting  on  a 
highway,  see  the  lilies  Elevated  Railroads, 
vol.  10,  pp.  907,  938;  Railroads;  Street 
Railroads. 

1.  In  California  the  rule  is  that  an  action 
against  a  railroad  company  for  land  which  it 
has  occupied  with  iis  road  without  the  consent 
of  the  owner  is  one  of  trespass  and  is  governed 
by  the  ihree-year  statute.  See  Robinson  v. 
Southern  California  R.  Co.,  129  Cal.  8. 

In  Louisiana,  Rev.  Civ.  Code  La.,  art.  2630, 
and  Act  125  of  1880,  p.  169,  §  5,  providing  that 
all  claims  for  land  or  damages  to  the  owner 
by  the  expropriation  of  the  land  for  the  con- 
struction of  any  public  work  shall  be  barred 
in  two  years,  apply  only  to  judicial  expropria- 
tion, and  not  to  cases  where  the  land  has  been 
tiken  by  other  than  legal  expropriation  pro- 
ceedings. Mitchell  v.  New  Orleans,  etc.,  R. 
C  ).,  41  La.  Ann.  363. 

In  Missouri,  since  a  suit  by  a  landowner  for 
the  value  of  the  land  taken  for  a  right  of  way 
and  for  damages  to  adjoining  land  not  appro- 
priated, if  judgment  were  obtained,  would 
give  to  the  defendant  company  an  easement 
in  the  land  and  vest  title  accordingly,  just  as 
ordinary  condemnation  proceedings  would  do, 
the  limitation  imposed  on  ordinary  actions  of 
trespass  does  not  apply.  Doyle  v.  Kansas 
City,  etc.,  R.  Co.,  113  Mo.  280. 

In  Indiana  the  owner  of  land  which  is  taken 
for  railway  purposes  has,  under  the  statute, 
an  option  either  to  sue  for  the  trespass  or  to 
pursue  the  statutory  remedy.    If  he  adopts 


the  former  course,  his  right  of  action  is  barred 
by  the  six-year  stal  ute  (Rev.  Stat.  Ind.,  §  292), 
relating  to  "  injuries  to  property,  damages  for 
any  detention  thereof,"  etc.  Strickler  v.  Mid- 
land R.  Co.,  125  Ind.  412.  See  also  Porter  v. 
Midland  R.  Co.,  125  Ind.  476.  If,  however, 
the  landowner  resorts  to  his  remedy  by  the 
statutory  proceeding,  the  case  is  governed  by 
the  limitation  of  fifteen  years,  provided  by  sec- 
tion 294,  which  relates  to  actions  not  otherwise 
provided  for.  Shortle  v.  Louisville,  etc.,  R. 
Co.,  130  Ind.  505;  Shortle?'.  Terre  Haute,  etc., 
R.  Co.,  131  Ind.  338.  See  also  New  York, 
etc.,  R.  Co.  v.  Hammond,  132  Ind.  475;  Mid- 
land R.  Co.  v.  Smith,  125  Ind.  509. 

In  Ohio  a  proceeding  to  compel  a  railroad 
company  to  condemn  land  which  it  has  occu- 
pied or  is  using  is  not  barred  so  long  as  the 
right  to  maintain  an  action  to  recover  the  land 
is  not  barred.  The  provision  of  Bates's  Annot. 
Stat.  Ohio,  §  3283,  relating  to  actions  to  re- 
cover damages  for  injury  to  property  in  such 
cases  does  not  apply.  Lawrence  R.  Co.  v. 
O'Harra,  48  Ohio  St.  343.  The  land  remains 
the  property  of  the  owner,  and  his  suit  is  not 
barred  until  the  lapse  of  twenty-one  years. 
Fries  v.  Wheeling,  etc.,  R.  Co.,  56  Ohio  St. 
135,  reversing  6  Ohio  Cir.  Dec.  204,  18  Ohio 
Cir.  Ct.  721. 

In  Wisconsin,  whether  the  claim  be  for  lands 
taken  or  damages  to  lands  not  taken,  the  lim- 
itation of  six  years  fixed  by  Stat.  Wis.  (1898), 
§  4222,  subdiv.  3,  relating  to  actions  on  a 
liability  created  by  statute  and  to  actions  on 
implied  contracts,  must  control.  Kuhl  v.  Chi- 
cago, etc.,  R.  Co.,  101  Wis.  42. 

In  Tucker  v.  Chicago,  etc.,  R.  Co.,  91  Wis. 
576,  assuming  to  follow  Frey  v.  Duluth,  etc., 
R.  Co.,  91  Wis.  309,  it  was  held  that  a  proceed 
ing  by  a  landowner  to  have  his  damages 
assessed  was  governed  by  the  statute  applicable 
to  real  actions,  so  that  a  delay  of  over  ten 
years  was  held  to  be  no  bar.  But  this  ruling 
was  declared  to  be  erroneous  and  the  decision 
was  overruled  in  Kuhl  v.  Chicago,  etc.,  R. 
Co.,  101  Wis.  42,  as  having  been  based  on  a 
misapprehension  of  the  holding  in  previous 
cases.  The  correct  rule,  as  slated  in  the  last- 
named  case,  is  really  the  rule  laid  down  in 
Frey  v.  Duluth,  etc.,  R.  Co.,  91  Wis.  309; 
Hooe  v.  Chicago,  etc.,  R.  Co.,  98  Wis.  302. 

Assumption  of  Liability  by  Third  Party.  — 
Whete  a  railroad  company  which  has  occupied 
and  used  the  plaintiff's  property  without  mak- 
ing compensation  sells  its  property,  rights,  and 
franchises  to  a  new  company  which  under- 
takes to  pay  all  the  liabilities  of  the  old  com- 
pany, the  statute  begins  to  run  against  the 
plaintiff's  right  of  action  against  the  new  com- 
pany from  the  date  of  such  assumption,  and 
not  from  the  time  when  the  cause  of  action 
against  the  old  company  accrued.  Kuhl  v. 
Chicago,  etc.   R.  C®.,  101  Wis.  42. 

The  Tennessee  Statute  requiring  suit  to  be 
brought  by  the  owner  within  twelve  months 
where  private  properly  is  taken  for  some  work 
of  public  improvement  has  no  application  lo 
an  action  against  a  city  for  its  use  and  oc- 
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Motion  for  Execution  on  Assessment.  —  Where  the  damages  have  been  assessed,  in 
a  proceeding  instituted  by  the  railroad  company,  and  the  assessment  has  been 
returned  into  court,  and  the  company  has  not  elected,  in  writing,  to  abandon 
the  land  within  the  time  limited,  the  right  of  the  landowner  to  an  execution 
to  compel  the  payment  of  the  assessment  becomes  one  that  is  not  affected  by 
any  statute  of  limitation.  It  is  not  a  right  to  begin  an  action  which  he  seeks 
to  exercise.1 

c  Actions  for  Breach  of  Marriage  Promise.  —  While  actions  for 
breach  of  promise  to  marry  are  nominally  and  in  form  actions  arising  out  of 
contract,  they  are  in  fact  actions  of  a  purely  personal  nature;  the  right  of 
action  does  not  survive  to  or  against  a  personal  representative,2  and  the  recov- 
ery is  for  damages  unconnected  with  rights  of  property.  They  are  governed 
by  the  provisions  of  the  statutes  relating  to  personal  actions  which  do  not  sur- 
vive, and  not  by  those  relating  to  suits  upon  contracts.3 

d.  DIVORCE  SUITS.  —  Statutes  of  limitation  have  no  application  to  divorce 
suits,4  except  when  they  are  expressly  made  applicable.5 

e.  Equitable  Actions.  — The  provisions  in  the  statutes  with  regard  to 
equitable  actions  are  intended  to  embrace  such  actions  or  suits  as  are  properly 
cognizable  only  by  a  court  of  chancery,  as  distinguished  from  actions  which 
at  common  law  must  be  brought  in  a  law  court.0  They  do  not,  it  seems, 
embrace  an  action  which  is  properly  an  action  at  law,  even  though  a  court  of 
equity  might  have  jurisdiction  to  grant  the  same  relief,7  nor  do  they  extend 
to  actions  for  relief  on  the  ground  of  fraud  where,  as  in  many  jurisdictions, 
special  provisions  are  made  for  the  limitation  of  such  actions.8 

/.  Personal  Injuries  —  (i)  In  General.  —  The  statutes  are  usually  specific 
as  to  the  time  within  which  actions  to  recover  for  personal  injuries  shall  be 
brought,  and  leave  small  room  for  controversy.  A  provision  fixing  a  limita- 
tion of  a  definite  period  from  the  time  of  the  injury  upon  all  actions  to  recover 
damages  for  injuries  to  the  person  not  resulting  in  death  applies  to  all  such 
actions,  whether  in  assumpsit  or  in  trespass.9 

cupation  of  certain  property  as  a  dumping      demnation  is  a  coniinuing  ground,  and  the  suit 
ground  without  any  intention  of  owning  or      for  divorce  may  be  brought  at  any  timewiihin 
acquiring  the  property  for  a  public  use.    Mem-      five  years  from  the  continued  exisience  of  the 
phis  v.  Wake,  102  Tenn.  274,  construing  Annot.      condemnation.     Davis  v.  Davis.  102  Ky.  440. 
Code  Tenn.  (1896).  §  1867.  6.  Equitable  Actions  —  See  Diefenthaler  ?■. 

1.  "  The  right  that  re'ator  claims  herein  is  New  York,  111  N.  V.  331;  Roberts  v.  Ely,  113 
not  the  right  to  begin  an  action,  but  to  have  N.  Y.  128  (action  for  money  had  and  received 
the  court  perform  a  duty  which  it  owes  to  him  not  within  the  statute)  See  also  supra,  this 
in  an  aciion  already  begun,  and  which  is  still  title.  Postponement,  Suspension,  and Jnterrttption 
pending,  in  which  he  has  been  unvvillinglv  of  Statute  —  Fraud  and  Fraudulent  Concealment. 
made  a  party  defendant.  *  *  *  Against  What  Is  Equitable  Action.  —  See  Pierson  v. 
this  right  the  statute  interposes  no  bar."  Morgan,  (Supm.  Ct.  Spec.  T.)  20  Abb.  N.  Cas. 
State  v.  VVithrow,  (Mo.  1891)248.  W.  Rep.  638.      (N.  Y.)  42S;  Gallup  v.  Bernd,  132  ST.  Y.  370; 

2.  See  the  title  Breach  of  Promise  of  Mar-  Adelbert  College  v.  Toledo,  etc.,  R.  Co  ,  5 
riage,  3  Encyc.  of  Pl.  and  Pr.  685.  Ohio  Dec.  14,  3  Ohio  N.  P.   15;   Zuelig  v. 

3.  Flint  v.  Gilpin,  29  W.  Va.  740.  See  also  Hemerlie,  7  Ohio  Cir.  Dec.  56,  60  Ohio  St.  27. 
Lehman  v.  Scott,  113  Ind.  76;  Chamness  v.  7.  Bushnell  v.  Bushnell,  77  Wis.  435.  See 
Cox,  131  Ind.  118.  also  Jex  v.  New  York,  m  N.  Y.  339;  Zweigle 

4.  See  the  title  Divorce,  vol.  9,  pp.  836-S3S.      v.  Hohman,  75  Hun  (NT.  Y.)  377;  Burbridge  v. 

5.  An  Action  for  Divorce  on  the  ground  that     Sadler,  46  W.  Va.  39. 

the  defendant  has  lived  apart  from  the  com-  A  Suit  to  Recover  Purchase  Money  Due  for  land, 
plainant  for  five  years  next  preceding  the  for  which  a  lien  was  reserved  in  the  deed,  but 
bringing  of  the  action  is  not  affected  by  the  for  which  no  notes  were  given,  cannot  be 
provision  of  Stat.  Ky.  (1894),  §  2120,  limit-  brought  within  the  provision  relating  to  "  a 
ing  actions  for  divorce  to  five  years  from  the  trust  not  cognizable  by  the  courts  of  the  corn- 
committing  of  the  act  complained  of.  Clark  mon  law,"  since  an  action  therefor  might  be 
v.  Clatk,  (Ky.  1S99)  53  S.  W.  Rep.  644.  See  maintained  in  a  law  court.  Washington  v. 
also  Stat.  Ky.  (1894),  2117-2120;  Bullitt's  Soria,  73  Miss.  665,  55  Am.  St  Rep.  555. 
Ci  v.  Code  Ky.  (1895),  §  423.  8.  Action  for  Relief  on  Ground  of  Fraud,  —  Dis- 

Under  Stat.  Ky.  (1S94),  §  21 17,  making  con-     trict  Tp.  v.  District  Tp.,  62  Iowa  30.  following 
demnation  for  felony  aground  for  divorce,  the      Rel't  :•.  Eberly,  23  Io.va  407. 
statute  do?s  not  necessarily  begin  to  run  from         9.  Injuries  to  Person  —  Pennsylvania  Statute, 
the  time  of  conviction  and  sentence.    The  con-     — Boroswitz  v.  Union  Traction  Co.,  23  Pa.  Co. 
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In  New  York  the  statute  fixes  a  limitation  of  six  years  for  the  institution  of 
"  an  action  to  recover  damages  for  an  injury  to  property  or  a  personal  injury," 
except  in  cases  where  a  different  limitation  is  expressly  provided.1  Such  an 
exception  is  found  in  a  subsequent  section  requiring  that  an  action  to  recover 
for  a  "  personal  injury  resulting  from  negligence  "  shall  be  begun  within  three 
years. *  The  latter  provision  governs  an  action  by  a  husband  for  damages 
caused  by  an  injury  to  his  wife  through  the  defendant's  negligence;  the  grava- 
men of  such  an  action  is  an  injury  caused  by  negligence,  and  the  fact  that 
the  plaintiff  sues  for  the  loss  of  the  services,  society,  etc.,  of  his  wife  cannot 
make  his  action  one  for  an  injury  to  property  so  as  to  be  within  the  broader 
limitation  of  the  first  provision.3  But  an  action  for  an  injury  resulting  from 
a  nuisance  is  within  the  former  provision;  it  cannot  be  classed  as  an  action 
for  an  injury  "  resulting  from  negligence."  4 


Ct.  243,  8  Pa.  Dist.  676.  See  also  Rodebaugh 
v.  Philadelphia  Traction  Co.,  190  Pa  St.  358, 
44  W.  N.  C.  (Pa.)  105  (constitutionality  of 
limitation  provision). 

Recovery  for  Mental  Anguish.  —  The  provision 
of  the  Texas  statute  (now  Rev.  Stat.  1895,  arl. 
3353.  subdiv.  i),  that  actions  for  injuries  to  the 
person  shall  be  b?gun  in  one  year,  applies  to  a 
suit  to  recover  for  mental  anguish  caused  by 
delay  in  the  delivery  of  a  telegram.  Martin  v. 
Western  Union  Tel.  Co.,  6  Tex.  Civ.  App.  619; 
Kelly  v.  Western  Union  Tel.  Co.,  i7Tex.  Civ. 
App.  3-14- 

In  Louisiana  an  action  for  damages  for  a  per- 
sonal injury  caused  by  the  negligence  of  a 
street-car  company  is  governed  by  the  limita- 
tion of  one  year.  Warner  v.  New  Orleans, 
etc.,  R.  Co.,  104.  La.  536. 

Action  Again3t  Receiver.  —  The  New  Jersey 
statute  (now  Gen.  Stat.  1895,  p.  26S6,  par. 
203),  fixing  a  limitation  of  two  years  upon 
actions  againsi  railroad  companies  for  personal 
injuries,  applies  to  an  action  for  such  injuries 
brought  against  the  receiver  of  a  railroad,  he 
being  in  law  the  representative  of  the  com- 
pany.   R  irilett  v.  Keim,  50  N.  J.  L.  260. 

An  Action  Against  a  Physician  for  Malpractice 
is  controlled  in  Iowa  by  (he  limitation  provided 
for  actions  "  founded  on  injuries  to  the  person 
or  reputation,  *  *  *  whether  based  on 
contract  or  tort."  The  limitation  provided  as 
to  actions  "  founded  on  unwritten  contracts" 
does  not  apply  all  hough  the  plaintiff  alleges 
that  ths  malpractice  occurred  while  he  was 
being  treated  by  the  defendant  pursuant  to  a 
verbal  contract.  Fadden  v.  Satterlee,  43  Fed. 
Rep.  568,  construing  Code  Iowa  (1873),  §  2529. 
subdivs.  i,4(Code  1897,  §  3447,  subdivs.  3,  6). 
Compare,  however,  Menefee  v.  Alexander,  (Ky. 
1899)  53  S.  W.  R-p.  653. 

Such  an  action  is  based  on  negligence,  and  is 
not  governed  by  the  statute  relative  to  mali- 
cious injuries.  Sherman  v.  Drayton,  8  Ohio 
Cir.  Dec.  12,  14  Ohio  Cir.  Ct.  328. 

False  Imprisonment.  —  See  Tomlin  v.  Hil- 
dreth.  (S.  J.  1900)  47  Atl.  Rep.  651. 

The  Kentucky  Statute  (Stat.  Ky.  1894,  §  2526) 
provides  that  if  a  person  entitled  to  bring  an 
action  for  personal  injury  "  dies  before  the  ex- 
piration of  the  time  limited,  *  *  *  and  the 
cause  of  action  survives,  the  action  thereon 
may  be  brought  by  his  representative  after  the 
expiration  of  that  time  if  commenced  within 
one  year  after  his  qualification."  Under  this 
the  death  of  the  person  injured  does  not  stop 
the  running  of  the  statute,  and  if  one  year 


passes  before  the  qualification  of  the  repre- 
sentative, the  bar  is  complete.  The  section 
mentioned  has  no  application  except  when 
the  personal  representative  qualifies  within  the 
period  of  one  year  after  the.  injury.  Since, 
under  the  statutes,  letters  of  administration 
may  issue  at  any  time  within  twenty  years, 
any  other  holding  would  lead  to  an  absurd  ex- 
tension of  time.  Louisville,  etc.,  R.  Co.  v. 
Brantley,  (Ky.  1899)  51  S.  W.  Rep.  585,  21  Ky. 
L.  Rep.  473.  See  also  Carden  v.  Louisville, 
etc.,  R.  Co.,  101  Ky.  113. 

Under  the  Virginia  Statute  limiting  personal 
actions  which  do  not  survive  lo  one  year  from 
the  accrual  of  the  cause  of  action,  an  action 
for  a  personal  injury  resulting  from  negligence 
must  be  brought  within  one  year  notwith- 
standing Code  1887,  2902,  2903,  2906.  An- 
derson v.  Hygeia  Hotel  Co.,  92  Va.  687. 

Statutes  Extinguishing  Right  of  Action.  —  The 
plaintiff  sustained  personal  injuries  in  Kansas, 
where  the  statute  provided  that  unless  an  action 
for  such  injuries  was  brought  within  two  years 
the  right  should  be  extinguished.  He  removed 
to  Missouri  soon  after  receiving  the  injuries, 
and  there  brought  suit  more  than  two  years 
afterwards.  It  was  held  that  the  Kansas  stat- 
ute would  not  bar  his  common-law  right  of 
action  and  that  the  law  of  the  forum  would 
control.  Finnell  v.  Southern  Kansas  R.  Co., 
33  Fed.  Rep.  427. 

1.  Code  Civ.  Pro.  N.  Y.  §  382. 

2.  Code  Civ.  Pro.  N.  Y.,  §  383,  subdiv.  5. 

3.  Deprivation  of  Wife's  Services  Not  Injury  to 
Property. —  Maxson  v.  Delaware,  etc.,  R.  Co., 
112  N.  Y.  559,  reversing  48  Hun  (N.  Y.)  172, 
disapproving  Groth  v.  Washburn,  34  Hun  (N. 
Y.)  509,  and  following  Webber  v.  Herkimer, 
etc.,  St.  R.  Co.,  109  N.  Y.  311.  Compare  Fra- 
zier  v.  Georgia  R..  etc.,  Co.,  101  Ga.  70,  hold- 
ing that  an  action  by  a  father  for  the  death  of 
his  minor  son  who  was  capable  of  rendering 
service  is  one  for  injury  to  properly  and  with- 
in the  four-year  statute  of  Georgia  relating  to 
actions  for  such  injuries. 

Injury  to  Passenger.  —  Where  the  plaintiff,  a 
passenger,  is  injured  while  passing  along  on 
the  outside  platform  of  a  street  car  at  the  di- 
rection of  the  conductor,  his  right  of  action  is 
not  for  a  breach  of  the  contract  of  carriage,  but 
is  one  to  recover  for  an  injury  "  resulting  from 
negligence,"  within  the  meaning  of  Code  Civ. 
Pro.  N.  Y.,  §  383,  subdiv.  5.  Webber  v.  Herki- 
mer, etc.,  R.  Co..  109  N.  Y.  311. 

4.  Injury  Resulting  from  Public  Nuisance.  — 
Jorgeasea  v.  Reformed  Low  Church,  (C.  PI. 
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(2)  Actions  for  Assault,  etc. — An  action  for  personal  injuries  resulting 
from  the  negligence  of  a  railroad  company  does  not  come  within  a  statute 
fixing  a  limitation  upon  actions  for  assault  and  battery,  maiming,  false  impris- 
onment, and  the  like.1 

(3)  Actions  for  Wrongful  Death.  —  Where  the  right  of  action  for  an  injury 
resulting  in  death  is  new  and  distinct,  and  not  a  mere  survival  of  the  right  of 
action  which  the  deceased  would  have  had  if  death  had  not  resulted,  the 
statute  of  limitations  relating  to  actions  for  personal  injuries  can  have  no 
application.2  The  rule  is  otherwise,  however,  where  the  action  for  the  wrong- 
ful death  is  a  mere  survival  of  the  right  which  the  deceased  had  in  his 
lifetime.3 

(4)  Where  Negligence  of  Municipal  Corporation  Involved.  ■ —  Where  the  neg- 
ligence of  a  municipal  corporation  is  the  cause  of  the  injury,  the  statutes  in  a 
number  of  jurisdictions  require  a  notice  of  the  injury  to  the  municipality 
within  a  given  time  thereafter  and  make  the  statute  of  limitations  begin  to  run 
only  from  the  time  of  the  service  of  the  notice.4 

g.  Taking  or  Injuring  Personal  Property.  —  In  many  jurisdictions 
there  are  provisions  relating  to  actions  for  taking,  detaining,  injuring,  etc., 
personal  property.  The  general  subject  will  be  found  discussed  elsewhere.5 
A  few  particular  instances  are  set  out  in  the  note  below.6 


Spec.  T.)  23  Civ.  Pro.  (N.  Y.)  233,  7  Misc.  (N. 
Y.)  r. 

1.  Gains  v.  Engel,  19  D.  C.  221;  Baltimore 
City  Pass.  R.  Co.  v.  Tanner,  90  Md.  315;  Ott 
v.  Great  Northern  R.  Co.  70  Minn.  50;  Bell  v. 
Kansas  City,  etc.,  R.  Co.,  68  Miss.  19,  constru- 
ing Code  Miss.  (1880),  §  2673  (Annot.  Code 
1892,  §  2742). 

2.  Lake  Shore;  etc.,  R.  Co.  v.  Dylinski,  67 
111.  App.  114;  Maylone  v.  St.  Paul,  40  Minn. 
406.  See  also  supra,  this  title.  When  Statute 
Begins  to  Run,  subdiv.  3./.  (8)  Death  l<v  Wrong- 
ful Act. 

3.  Chesapeake,  etc.,  R.  Co.  v.  Kelley,  (Ky. 
1899)  48  S.  W.  Rep.  993. 

Laws  N.  Y.  1886,  c.  572,  limiting  the  time 
within  which  suit  may  be  brought  against  city 
officers  to  recover  damages  for  "  personal  inju- 
ries alleged  lo  have  been  sustained  by  reason 
of"  their  negligence,  applies  to  an  action  for 
an  injury  resulting  in  death.  Titman  v.  New 
York,  57  Hun  (N.  Y.)  469.  See  also  Barnes 
v.  Brooklyn,  22  N.  Y.  App.  Div.  520. 

4.  See  the  title  Municipal  Corporations. 
See  particularly  Lewis  v.  Syracuse,  13  N.  Y. 
App.  Div.  5S7;  and  see  Titman  v.  New  York, 
57  Hun  (N.  Y.)  469;  Barnes  v.  Brooklyn,  22 
N.  Y,  App.  Div.  520. 

Under  the  Iowa  statute  (now  Code  1897, 
§  3447).  the  limitation  is  three  months  where 
notice  is  not  given;  but  if  notice  is  served  as 
required  the  plaintiff  is  entitled  to  the  full 
period  of  two  years  allowed  for  ordinary 
actions  for  personal  injuries.  Robinson  v. 
Cedar  Rapids,  100  Iowa  662. 

Where  (he  charter  of  a  city  requires  a  party 
having  a  claim  for  damages  to  present  it  lo 
the  city  council  and  loallow  a  reasonable  time 
for  its  consideration  before  suit  may  be 
brought,  Ihe  statute  does  not  run  until  the 
council  has  finally  acted  on  the  claim.  See 
Springer  v.  Detroit,  11S  Mich.  69. 

5.  See  such  tilles  as  Adverse  Possession, 
vol.  1,  p.  874  et  sea.;  Pledge  and  Collateral 
Security;  Railroads;  Trover  and  Conver- 


6.  An  Action  to  Set  Aside  a  Transfer  of  Personal 
Property  as  fraudulent  as  to  creditors  is  within 
Code  Tenn.  (18S4),  §  3470  (Annot.  Code  1S96. 
§  4470),  relating  to  "  actions  for  injuries  to 
personal  or  real  property,"  and  '  actions  for 
the  detention  or  conversion  of  personal  prop- 
erty," and  fixing  a  limitation  of  three  years. 
Howell  v.  Thompson,  95  Tenn.  402.  See  also 
Weborn  v.  Kahn,  93  Ala.  201  (six-year  statute 
applies). 

Does  Not  Embrace  Action  to  Set  Aside  Execution 
and  Sale.  —  Varnum  v.  Hart,  47  Hun  (N.  Y.)  18. 
Nor  does  the  statute  include  a  proceeding  by 
a  landowner  to  have  commissioners  appointed 
to  assess  the  value  of  his  lands  taken  for  a 
public  use.  Clark  v.  Water  Com'rs,  148 
N.  Y.  1. 

An  Action  Against  a  Carrier  alleging  that,  in 
violation  of  its  contraci,  it  failed  to  provide 
suitable  cars  for  the  transporiation  of  the 
plaintiff's  cattle  and  ran  its  trains  in  a  negli- 
gent manner,  in  consequence  of  which  his 
cattle  were  injured  and  iheir  value  was  de- 
creased, is  an  action  for  injury  to  property 
under  tfi2  Texas  statute  (now  Rev.  Stai.  1S95, 
art.  3354,  subdiv.  1),  the  limitation  upon  which 
is  two  years.  Ft.  Worth,  etc.,  R.  Co.  v.  Mc- 
Anulty,  7  Tex.  Civ.  App.  321.  See  also  Gal- 
veston, etc.,  R.  Co.  v.  Clemons,  19  Tex.  Civ. 
App.  452.  But  an  action  against  a  carrier  for 
nondelivery  of  goods  may  be  made  one  ex  con- 
tractu and  be  governed  by  a  different  limita- 
tion. See  Alabama,  etc.,  R.  Co.  v.  Eichofer, 
100  Ala.  224. 

A  Suit  by  a  Wife  Against  One  Who  Furnished 
Liquor  to  Her  Husband,  in  consequence  of  which 
he  became  intoxicated  and  destroyed  some  of 
her  personal  property,  in  which  suit  she  claims 
damages  for  the  destruction  of  such  property, 
is  not  a  suit  for  the  taking  or  conversion  of 
personal  property  within  Pub.  Stat.  Mass. 
(1882),  c.  197,  §  3,  requiring  the  bringing  of 
such  actions  within  two  years.  The  limitation 
is  six  years  under  section  1,  subdiv.  4,  of  the 
statute  cited.  Edwards  v.  Woodbury,  156 
Mass.  21. 
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h.  Liability  Created  by  Statute.  — The  term  "  liability  created  by 
statute,"  or  an  equivalent  phrase,  which  is  of  frequent  occurrence  in  statutes 
of  limitation,  is  intended  to  embrace  liabilities  arising  out  of  and  existing 
purely  by  virtue  of  some  positive  obligation  imposed  by  statute.1  It  does 
not  embrace  a  liability  which,  though  declared  by  statute  and  not  enforceable 
in  the  absence  of  the  statute,  arises  out  of  some  voluntary  act  or  agreement 
of  the  party.2  It  therefore  does  not  embrace  an  action  to  enforce  the  liability 
of  a  stockholder  in  a  national  bank  for  debts  of  the  bank,3  nor  an  action  to 


The  California  Statute,  Code  Civ.  Pro.,  S  338, 
subiiv.  3,  fixing  the  limitation  as  to  actions 
for  "  taking,  detaining,  or  injuring  any  goods 
or  chattels,"  applies  to  an  action  bv  the  re- 
ceiver of  an  insolvent  national  bank  against 
anolhsr  b-ink  for  refusing  to  pay  over  the  pro- 
ceeds of  notes  deposited  with  it  by  the  insolv- 
ent bank  for  collection.  Hawkins  v.  State  L. 
&  T.  Co.,  79  Fed.  Rep.  50. 

Suit  to  Resover  Proceeds  of  Personalty  Fraudu- 
lently Sold.  —  The  statute  in  Tennessee  govern- 
ing the  time  of  bringing  an  action  by  a  creditor 
against  the  grantee  of  his  debtor  to  recover 
the  value  or  proceeds  of  property  fraudulent!/ 
conveyed,  and  not  the  specific  property,  is  not 
that  relating  to  "  actions  for  injuries  to  per- 
sonal or  real  property  "  and  "  actions  for  the 
detention  or  conversion  of  personal  property  " 
(Annot.  Code  1896,  ^  4470),  but  the  statute  of 
six  years  relating  to  actions  on  implied  con- 
tracts. German  Bank  v.  Haller,  101  Tenn.  85, 
distinguishing  Howell  v.  Thompson,  95  Tenn. 
396;  Reeves  v.  Dougherty,  7  Yerg.  (Tenn.) 
222,  27  Am.  Dec.  496;  Marr  v.  Rucker,  1 
Humph.  (Tenn.)  348;  Knight  v.  Jordan,  6 
Humph.  (Tenn.)  101,  and  Garrett  v.  Vaughan, 
1  B;ixt.  (Tenn.)  113,  as  being  actions  to  recover 
the  specific  properly. 

1.  See  generally  Metropolitan  R.  Co.  v.  Dis- 
trict of  Columbia,  132  U.  S.  1. 

What  Is  Liability  Created  by  Statute  —  Liability 
of  Officers  of  Bank  for  Deposits  Received  IV/ien 
Batik  in  Failing  Condition.  —  Frame  v.  Ashley, 
59  Kan.  477,  reversing 4  Kan.  App.  265  ;  Seglem 
v.  Yeager,  8  Kan.  App.  655. 

Liability  of  Clerk  for  Failure  to  Lndex  Judg- 
ment Properly.  —  Shackelford  v.  Staton,  117  N. 
Car.  73. 

Liability  o f  Public  Officer  to  Pay  Over  Money 
as  Required  by  Law.  and  Liability  of  His  Sureties 
Therefor.  —  Ada  County  v.  Ellis,  (Idaho  1897) 
48  Pac.  Rep.  1071;  Cloud  County  v.  Hostetler, 
6  Kan.  App.  2S6.  Compare  People  v.  Weineke, 
122  Cal.  535. 

Liability  of  Garnishee  for  Failure  to  Account 
for  Property  of  Debtor  as  Directed  in  Judgment 
Rendered  in  Garnishment  Proceeding.  —  Davis 
v.  Lewis,  8  Ohio  Cir.  Dec.  772,  16  Ohio  Cir. 
Ct.  138. 

Liability  of  Railroad  for  Stock  Killed.  • — See 
Seymour  v.  Pittsburg,  etc.,  R.  Co.,  44  Ohio 
St.  12. 

Liability  of  Clerk  for  Fees  Wrongfully  Re- 
tained.—  Graham  County  v.  Van  Slyck,  52 
Kan.  622. 

Liability  of  Railroad  to  Abutting  Owner  for 
LLand  Damaged  but  Not  Taken.  —  Kuhl  v.  Chi- 
cago, etc.,  R.  Co.,  101  Wis.  42. 

Action  by  Administrator  de  Bonis  Non  Against 
Sureties  on  Bond  of  Predecessor  for  Failure  to 
Pay  Over  Money  Belonging  to  Estate  A  fter  Order 
of  Probate  Court.  —  Davis  v.  Clark,  58  Kan.  454. 
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Action  by  City  Treasurer  to  Recover  Salary.  — 
Outwater  v.  Passaic.  51  N.  J.  L.  345. 

2.  What  Is  Not  Liability  Created  by  Statute.  — 
The  LAability  of  an  Innkeeper,  although  ex 
pressly  declared  by  statute,  is  not  a  liability 
created  by  statute,  where  such  statute  is 
merely  declaratory  of  the  common  law. 
Churchill  v.  Pacific  Imp.  Co.,  96  Cal.  490. 

A  Proceeding  by  a  Mortgage  Creditor  Against 
Heirs  of  the  Mortgagor,  brought  under  I  Rev. 
Stat.  N.  Y.  749,  §  4  (ath  ed.  1896,  p.  1822),  is 
based  on  the  bond,  and  is  not  governed  by  the 
limitation  fixed  for  liabilities  created  by  stat- 
ute, although  the  liability  of  the  heirs  arises 
out  of  the  statute.  Hanselt  v.  Patterson,  124 
N.  Y.  349- 

Attorney' s  Lien  Given  by  Statute.  —  Peavy  v. 
Turner,  107  Ga.  401. 

Action  by  Landowner  to  LLave  Commissioners 
Appointed  to  Assess  Damages  for  Taking  His 
Property  fo>  Public  Use.  —  Clark  v.  Water 
Com'rs,  148  N.  Y.  r. 

Disturbing  Party  Wall  —  New  Jersey  Statute. 
—  An  action  against  a  raiiroad  company  for 
damages  to  the  plaintiff's  church  caused  by  an 
excavation  near  its  walls  is  based  on  the  com- 
mon law  and  involves  no  violation  of  any 
statutory  duty,  since  Act  N.  J.  Feb.  22,  1871 
(Gen.  Stat.  1895,  p.  2443,  par.  1),  has  reference 
to  party  walls  merely.  The  limitation  of  six 
years  applicable  to  actions  10  enforce  a  statu- 
tory liability  has  no  application.  Church  of 
Holy  Communion  v.  Paterson  Extension  R. 
Co.,  63  N.  J.  L.  470. 

Right  to  Recover  for  Reclamations —  California 
Statute.  —  Miller  v.  Batz,  (Cal.  1901)  63  Pac. 
Rep.  b?>o,  followinq  Higby  v.  Calaveras  County, 
18  Cal.  176. 

3.  Liability  of  Stockholder  in  National  Bank  for 
Corporate  Debts.  —  Aldrich  v.  McClaine,  (C.  C. 
A.)  106  Fed.  Rep.  791,  reversing  98  Fed.  Rep. 
379,  reviewing  the  authorities  at  length  and 
holding  that  the  liability  of  a  stockholder  of  a 
national  bank  to  respond  to  an  assessment  on 
his  stock  in  the  event  of  the  insolvency  of  the 
bank,  as  provided  for  by  Rev.  Stat.  U.  S., 
§  5151,  is  contractual  and  governed,  in  Wash- 
ington, by  Ball.  Annot.  Codes  &  Stat.  Wash. 
(1897),  §4800,  subdiv.  3,  relating  to  "  an  action 
upon  a  contract  or  liability,  express  or  implied, 
which  is  not  in  writing  and  does  not  arise  out 
of  any  written  instrument. "  See  also  Carrol 
v.  Green,  92  U.  S.  513;  Richmond  v.  Irons, 
121  U.  S.  27;  Concord  First  Nat.  Bank  v. 
Hawkins,  174  U.  S.  364;  Howarth  v.  Lombard, 
175  Mass.  570;  Howarth  v.  Angle,  162  N.  Y. 
179.  Compare  Moore  v.  Boyd,  74  Cal.  167; 
Hyman  v.  Coleman,  82  Cal.  650,  16  Am.  St. 
Rep.  178;  San  Luis  Obispo  Bank  v.  Pacific 
Coast  Steamship  Co.,  103  Cal.  594;  Nellis  v. 
Pacific  Bank,  127  Cal.  166. 

The  Local  Statute,  the  lex  fori,  with  regard  to 
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enforce  the  liability  of  a  corporation  under  a  charter  granted  by  the  legislature 
imposing  the  obligations  upon  which  the  liability  is  founded.1 

A  Proceeding  to  Recover  Taxes  is  one  to  enforce  a  "  liability  created  by  statute," 
and  is  governed  by  the  limitation  applicable  to  actions  on  such  a  liability 
where  the  authority  seeking  to  enforce  it  is  not  exempt  from  the  operation  of 
the  statute.2  The  fact  that  the  proceeding  is  one  in  rem,  directed  against  the 
land  itself,  and  not  one  in  personam,  does  not  affect  the  rule.3 

/.  Contest  of  Wills.  —  The  statutory  provisions  limiting  the  time  for 
contesting  wills  generally  make  the  limitation  run  from  the  date  of  the  probale 
of  the  will.4  The  limitation  on  suits  to  contest  wills  embraces  all  suits  which 
have  for  their  ultimate  and  principal  object  the  setting  aside  of  a  probated 
will,  even  though  other  incidental  relief  may  be  sought  in  the  same  suit  or 
may  be  made  ostensibly  the  sole  object  of  the  suit.  In  such  cases  the  courts 
will  have  regard  to  the  actual  rather  than  the  ostensible  object  and  purpose 
of  the  suit,  and  to  its  ultimate  effect,  in  determining  whether  it  is  embraced 
within  the  statute  relating  to  such  contests.5  The  statute  will  embrace  a 
suit  to  substitute  a  new  will  for  one  already  probated  6  and  a  proceeding  to 
probate  a  codicil  which  materially  alters  the  provisions  of  the  probated  will.7 

Effect  of  Such  Statutes.  —  While  such  statutes  are  in  a  sense  statutes  of  limita- 
tion, they  are  not  strictly  so,  but  are  rather  statutory  declarations  as  to  the 
effect  of  the  probate  of  a  will,  fixing  the  property  rights  arising  thereunder, 
and  therefore  are  not  subject  to  the  exceptions  which  affect  ordinary  statutes 
of  limitation.8 


the  limitation  of  actions  to  enforce  a  statutory 
liability,  applies  10  actions  in  such  state  to  en- 
force a  liability  created  by  the  statute  of  a 
foreign  state,  unless  the  limitation  is  a  qualifi- 
cation of  the  right  created.  See  Hobbs  v. 
National  Bank  of  Commerce,  96  Fed.  Rep.  396, 
37  C.  C.  A.  513. 

1.  Liability  Fixed  by  Corporate  Charter.  —  Met- 
ropolitan R.  Co.  v.  District  of  Columbia,  132 
U.  S.  1. 

2.  Taxes.  —  Bristol  v.  Washington  County, 
177  U.  S.  147;  People  v.  Hulbert,  71  Cal.  72; 
Los  Angeles  County  v.  Ballerino,  99  Cal,  593 
(su:h  an  action  not  "  upon  a  contract,  obliga- 
tion, or  liability  not  founded  upon  an  instru- 
ment in  writing"):  Drauga  -\  Rovve,  127  Cal. 
506;  San  Diego  v.  Higgins,  115  Cal.  170;  Red- 
wood County  v.  Winona,  etc..  Land  Co.,  40 
Minn.  512  [overruling  Brown  County  ^.Winona, 
etc.  Land  Co.,  38  Minn.  397];  Mower  County 
v.  Crane,  5t  Minn.  201;  Pine  County  v.  Lam- 
bert, 57  Minn.  203;  Stale  v.  Norton,  59  Minn. 
424,  Turner  v.  Burns,  42  Mo.  App.  94  (action 
on  special  tax  bill);  Baltimore,  etc.,  R.  Co.  v. 
Stankard,  56  Ohio  St.  224.  60  Am.  St.  Rep.  745. 

The  Rule  of  the  Text  Applies  Equally  to  a  Pen- 
alty which  is  added  to  the  regular  tax  upon  its 
becoming  delinquent.  Los  Angeles  Co.  v. 
Ballerius,  99  Cal.  593.  And  the  rule  is  not 
changed  by  the  fact  that  Pol.  Code  Cal.,  §  3716, 
gives  to  taxes  the  effect  of  a  judgment.  San 
Diego  v.  Higgins,  115  Cal.  170. 

Refunding  Local  Assessments  —  New Jersey  Stat- 
ute. —  Smith  v.  Jersey  City,  52  N.  J.  L.  184. 
See  also  Cowenhoven  v.  Chosen  Freeholders, 
44  N.  J.  L.  232;  McFarlan  v.  Morris  Canal, 
etc.,  Co.,  44  N.  J.  L.  472;  Jersey  City  v.  Sack- 
ett,  44  N.  J.  L.  428. 

The  Liability  of  a  County  to  Pay  Its  Proportion 
of  State  Taxes  is  one  created  by  statute  in  Ore- 
gon, and  suil  must  be  brought  thereon  within 
six  years  under  Hill's  Annot.  Laws  Oregon 


(1892),  §  6,  subdiv.  2;  State  v.  Baker  County, 
24  Oregon  141. 

3.  Proceeding  in  Rem.  —  Redwood  County  v. 
Winona,  etc.,  Land  Co.,  40  Minn.  512,  quoted 
and  followed 'in  Biistol  v.  Washington  County, 
177  U.  S.  147. 

4.  Wills.  —  See  Bent  -■.  Thompson,  138  U. 
S.  114,  construing  the  New  Mexico  statute; 
Browning  v.  Browning,  3  N.  Mex.  371. 

Under  Code  Civ.  Pro.  N.  Y.,  £2648,  limiting 
a  proceeding  to  revoke  the  probate  of  a  will 
to  one  year  from  the  record  of  the  decree  ad- 
mitting the  will  to  probate,  the  limitation  runs 
from  the  time  when  such  decree  is  filed  with 
the  clerk,  and  not  from  the  time  when  it  is 
actually  recorded.  Matter  of  Ruppauer,  9  N. 
Y.  App.  Div.  422,  affirming  (Surrogate  Ct.)  15 
Misc.  (N.  Y.)  654. 

5.  See  Hardy  v.  Hardy,  26  Ala.  524;  Watson 
r.  Turner,  89  Ala.  220;  Wheeler  v.  Wheeler,  134 
III.  523;  Siorrs  v.  St.  Luke's  Hospital,  1S0  111. 
36S;  Willard  v.  Wright,  Si  Iowa  714. 

But  a  Suit  to  Establish  a  Trust  in  Lands  which 
have  been  disposed  of  fraudulently  and  in 
violation  of  a  trust  is  not  barred  merely  be- 
cause of  the  lapse  of  the  period  allowed  for 
contesting  a  will,  even  though  one  of  the  sev- 
eral conveyances  through  which  the  land  has 
passed  is  a  will.  Rhino  v.  Emery,  72  Fed. 
Rep.  382,  37  U.  S.  App.  575- 

6.  Attempt  to  Substitute  New  Will.  —  Bartlett 
v.  Manor,  146  Ind.  621,  construing  Burns's 
Annot.  Stat.  Ind.  (1894),  §  2766  (Horner's  Stat. 
1896,  §  2596),  and  discussing  the  question  at 
length.    See  also  Burns  v.  Travis,  T17  Ind.  44. 

7.  Codicil.  —  Watson  v.  Turner,  89  Ala.  220. 

8.  Effect.  —  See  supra,  this  title,  The  Statutes 
of  Limitation  —  Operation  and  Effect — Dis- 
tinguished from  Similar  Questions. 

Suit  to  Contest  Foreign  Will  —  Indiana  Statute. 
—  Burns's  Rev.  Stat.  Ind.  (1894),  §  2770,  (Hor- 
ner's Stat.  1S96,  §  2600),  limiting  actions  to 
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Probating  will.   -  Unless  the  statute  expressly  provides  otherwise,  there  is  no 
limitation  of  time  in  which  a  will  may  be  probated.1 

XV.  Waiver  and  Agreements  Not  to  Plead  Statute  —  1.  Scope  of  Section. 

—  Every  new  promise,  part  payment,  or  acknowledgment  is  in  a  sense  a  waiver 
of  the  statute,  since  the  action  is  still  on  the  original  debt.2  And  a  mere 
failure  specially  to  plead  the  statute  operates  as  a  waiver. :{  This  section, 
however,  does  not  deal  with  such  waivers,  but  with  express  agreements  whereby 
the  statute  is  waived. 

2.  No  Presumption  of  Waiver. — There  is  no  presumption,  and  the  court 
cannot  assume,  that  a  debtor  will  avail  himself  of  the  defense  of  the  statute.4 
Nor  is  there  any  presumption  that  he  will  not  do  so.3 

3.  By  Whom  Waiver  May  Be  Made  —  a.  In  GENERAL.  —  A  waiver  having 
practically  the  same  effect  as  a  new  promise  or  acknowledgment,  the  general 
rules  as  to  who  may  make  it  are  the  same  as  those  governing  in  the  case  of  a 
new  promise.6 

b.  DEBTOR.  — The  defense  of  the  statute  of  limitations  is  a  privilege  per- 
sonal to  the  debtor  which  he  may  waive  at  any  time  without  regard  to  the 
effect  of  his  waiver  on  others  so  long  as  it  affects  only  his  own  liability  directly.7 
Tliere  is  no  controversy  as  to  his  right  to  waive  the  statute,  and  no  one  can 
compel  him  to  take  advantage  of  it.8 

By  Debtor  in  Opposition  to  Wishes  of  Counsel.  —  The  defendant  may,  at  the  trial  and 
while  testifying  as  a  witness,  orally  decline  to  take  advantage  of  the  statute, 
and  his  doing  so  will  constitute  a  waiver  although  made  over  the  protest  of 
his  counsel  and  without  any  formal  withdrawal  of  his  plea  of  the  statute  pre- 
viously filed.9 

c.  ATTORNEY  OR  COUNSEL.  —  In  the  absence  of  express  authority,  an 
attorney  has  no  power  to  waive  for  his  client  the  defense  of  the  statute,  and 
such  a  waiver  is  ineffectual  for  any  purpose. 10 

contest  a  foreign  will  probated  in  Indiana  to  tion  to  waive  the  statute  for  his  company  was 
three  years  from  the  time  of  such  probate,  is  sustained. 

absolute.  It  is  a  later  statute  than  section  7.  A  Debtor  Cannot,  by  Waiving  the  Statute, 
2771,  and  is  not  controlled  by  it,  and  therefore  Affect  His  Codebtors,  or,  when  he  is  a  mort- 
the  exceptions  in  section  2771  (relating  to  the  gagor,  affect  the  rights  of  those  who  purchased 
contest  of  wills  in  general)  in  favor  of  persons  the  mortgaged  ptoperty  from  him  before  the 
absent  from  the  slate  and  under  disability  do  waiver.  See  infra  this  title,  Are7u  Promise  and 
not  apply  to  an  aclion  to  contest  a  foreign  will  Acknowledgment — By  Whom  Made. 
probated  in  Indiana.  Evansville  Ice,  etc,  Co.  8.  Sanger  v.  Nightingale,  122  U.  S.  176; 
v.  Wmsor,  14S  Ind.  682.  Allen  v.  Smith,  129  U.  S.  470;  Maihesius  v. 

1.  Haddock  v.  Boston,  etc.,  R.  Co.,  146  Brooklyn  Heights  R.  Co.,  96  Fed.  Rep.  792; 
M  iss.  155,  4  Am.  Sr.  Rep.  295.  See  also  Btookville  Nat.  Bank  v.  Kimble,  76  Ind.  203; 
Spru ance  v.  D  irlington,  7Del.Ch.11x;  Shum-  Kennedy  v.  Powell,  34  Kan.  23;  Sheppard's 
way  v.  Holbrojk,  1  Pick.  (Mass.)  1x7;  Waters  Estate,  180  Pa.  St.  57;  Stanford  v.  Andrews, 
v.  Siickney,  12  Allen  (Mass.)  1,  90  Am.  Dec.  12  Heisk.  (Tenn.)6f>5;  Coleson  v.  Blanton,  3 
122;  Craufurd      Smith,  93  Va.  623.  Hayw.  (Tenn.)  156. 

2.  Seo  infra,  this  title,    New  Promise  and         9.  Lewis  v.  Buckley,  73  Miss.  58. 

;/:  Part  Payment.  10.  Attorney  Without  Authority  to  Waive  Stat- 

3.  See  the  title  LIMITATIONS,  13  Encyc.  of  ute. —  Steele  v.  Jennings,  1  McMull.  L.  (S. 
Pl.  and  IV.  1S1.  Car.)  297  (waiver  made  in  course  of  argument). 

4.  No  Presumption,  — See  Page  v.  Latham,  See  also  the  title  Attorney  and  Client,  vol. 
63  Cal.  75;  Outhouse  v.  Outhouse,  13  Hun      3,  p.  353  et  sea. 

(N.  Y.)  130.  Stipulation  Entered  on  Minutes.  —  In  an  ac- 

5.  Slocum  v.  Riley,  145  Mass.  370.  tion  of  ejectment,  a  stipulation  entered  on  the 

6.  Who  May  Waive  Statute. —  See  infra,  this  minutes  of  the  court  waiving  any  claim  by 
title.  New  Promise  and  Acknowledgment — By  adverse  possession  or  under  the  statute  of 
Whom  Made.  See  also  Bridges  v.  Stephens,  limitations  constitutes  no  part  of  the  judgment 
132  Mo.  524,  holding  that  the  receiver  of  a  roll  and  cannot  be  construed  as  an  amend- 
national  bank  may  make  a  valid  agreement  ment  of  the  answer,  striking  out  a  plea  of  ihe 
not  to  plead  the  slatute.  statute  previously  interposed.     Spreckles  v. 

In  Webber  v.  Williams  College.  23  Fick.      Ord,  72  Cal.  86. 
(Mass.)  302,  a  promise  not  to  plead  by  the  de-        Power  of  Attorney  Attached  to  Notes.  —  The 
fendant's  treasurer  was  upheld.  defense  of  the  statute  cannot  be  waived  by  an 

And  in  Wells  t.  F.nright,  127  Cal  669,  the  attorney  by  virtue  of  a  warrant  of  attorney 
right  of  the  president  of  a  banking  corpora-     attached  to  the  notes  in  suit.    Kahn  v.  Lesser, 

283  Volume  XIX. 


Waiver  and  Agreements  LIMIT  A  TION  OF  ACTIONS.  Not  to  Plead  Statute. 


d.  RECEIVER.  —  A  receiver  charged  with  the  duty  of  winding  up  the 
affairs  of  an  insolvent  corporation  has  implied  authority  to  bind  himself  and 
the  corporation  by  a  agreement  not  to  plead  the  statute,  when  fairly  and 
honestly  made  before  the  bar  of  the  statute  has  attached.1 

4.  Time  of  Making  Waiver.  —  In  those  cases  which  regard  the  original  debt, 
though  barred,  as  a  sufficient  consideration  to  support  a  waiver  or  an  agree- 
ment not  to  plead  the  statute,  it  is  immaterial  whether  the  debt  was  or  was 
not  barred  at  the  time  of  the  waiver  or  agreement.2  But  where  such  a  con- 
sideration is  regarded  as  insufficient  and  the  creditor's  forbearance  to  sue  is 
deemed  necessary  as  a  consideration,  or  where  the  waiver  or  agreement  not  to 
plead  is  regarded  not  as  a  contract  at  all,  but  as  working  an  estoppel  on  the 
debtor,  precluding  him  from  pleading  the  statute  on  the  ground  that  by  his 
action  he  induced  his  creditor  to  delay  suit,3  the  agreement  not  to  plead  the 
statute  is  of  no  validity  if  it  is  made  after  the  debt  is  barred,  unless  it  is  based 
upon  some  special  and  independent  consideration.4 

5.  Consideration  for  Waiver.  —  Where  the  waiver  or  promise  occurs  before 
the  bar  of  the  statute  has  attached,  the  creditor's  forbearance  to  sue  consti- 
tutes a  sufficient  consideration  therefor,  and  the  courts  will  presume,  until  the 
contrary  is  proved,  that  there  was  a  subsequent  forbearance  to  sue  in  conse- 
quence of  the  agreement.5  In  some  cases  such  forbearance  is  regarded  as  a 
sufficient  consideration  even  though  the  waiver  occurs  after  the  lapse  of  the 
statutory  period  for  bringing  suit.6    In  other  cases  the  existence  of  the  debt 


97  Wis.  217.  See  also  Walrod  v.  Manson,  23 
Wis.  393;  Brown  v.  Parker,  28  Wis.  21. 

1.  Receiver.  —  Bridges  v.  Stephens,  132  Mo. 
524- 

2.  Time  of  Waiver.  —  In  such  cases  ihe  same 
rule  governs  as  in  case  of  a  new  promise.  See 
infra,  this  title,  New  Promise  and  Acknowl- 
edgment; infra,  this  section,  Consideration  for 
Waiver. 

3.  Gaylord  v.  Van  Loan,  15  Wend.  (N.  Y.) 
308;  Kellogg  v.  Dickinson,  147  Mass.  432. 
See  also  infra,  this  section,  Construction  and 
Effect  —  As  Estoppel. 

4.  Gaylord  v.  Van  Loan,  15  Wend.  (N.  Y.) 
310. 

5.  Forbearance  to  Sue  Sufficient  Consideration. 

—  Gardner  v.  M'Maalone,  3  O.  B.  561,  43  E. 
C  L.  867;  Reed  v.  Tierney,  12  App.  Cas.  (D. 
C.)  165  (such  consideration  sufficient  not  only 
as  to  maker,  but  as  to  indorser  who  agreed  to 
extension);  San  Antonio  Real  Estate  Bldg., 
etc.,  Assoc.  v.  Stewart,  (Tex.  1901)  61  S.  W. 
Rep.  386.  See  also  Gay  Hassom,  64  Vt. 
495;  Benson  v.  Phipps,  87  Tex.  578,  47  Am. 
St."  Rep.  128. 

"  From  time  immemorial  an  agreement  to 
forbear  to  sue  has  been  held  to  be  a  valuable 
and  sufficient  consideration ;  and  so  it  was  held 
in  Glasscock  v.  Glasscock,  66  Mo.  627,  upon  a 
review  of  all  the  common-law  authorities." 
Per  Gantt,  J.,  in  Bridges  v.  Stephens,  132  Mo. 
543- 

In  Kellogg  v.  Dickinson,  147  Mass.  432,  the 
forbearance  to  sue  was  not  presumed  so  as  to 
create  a  consideration ;  but  the  agreement  to 
waive  was  regarded  as  working  an  estoppel. 
See  also  Burton  v.  Stevens,  24  Vt.  131,  58  Am. 
Dec.  153  (bar  complete  before  promise  to 
waive). 

In  Wells  v.  Enright,  127  Cal.  669,  the  case 
of  Kellogg  v.  Dickinson,  T47  Mass.  432,  was 
explained,  and  the  rule  Inid  down  as  beyond 
question  was  that  "  forbearance  to  sue  is  a 


sufficient  consideration  to  support  a  contract," 
quoting  Belloc  v.  Davis,  38  Cal.  256. 

Debtor's  Waiver  Valid  though  Conditions  Not 
Assented  to  by  Creditor.  —  Webber  v.  Williams 
College,  23  Pick.  (Mass.)  302. 

Forbearance  to  Sue  Need  Not  Be  for  a  Specified 
Time,  since  the  law  will  imply  an  agreement 
for  a  reasonable  lime.  Glasscock  v.  Glasscock, 
66  Mo  627;  Bridges  v.  Stephens,  132  Mo.  524. 

The  Surrender  of  Security,  as  a  life-insurance 
policy,  pledged  to  secure  Ihe  debt,  is  a  suffi- 
cient consideration  to  support  a  waiver  of  the 
statute  as  to  the  balance  due  on  the  debt 
which  has  become  barred.  Lathrop  v.  Wood- 
ward, 66  Hun  (N.  Y.)  635,  21  N.  Y.  Supp.  S04. 

Other  Extrinsic  Consideration.  —  Green  v.  Sey- 
mour, 59  Vt.  459. 

6.  In  Gaylord  v.  Van  Loan,  15  Wend.  (N.  Y.) 
310,  it  was  said  that  after  the  bar  has  attached 
it  is  manifest  that  a  forbearance  to  sue  cannot 
constitute  any  consideration.  While  this  is 
true,  it  does  not  follow  that  it  applies  where 
the  proof  shows  merely  that  more  than  the 
statutory  period  for  suit  had  elapsed.  See 
Gardner  v.  McMahon,  3  Q.  B.  561,  43  E.  C.  L. 
867,  where  Lord  Denman,  C.  J.,  said:  "  It 
may  well  be  supposed  that  the  creditor  on  his 
part  has  forborne  to  sue,  relying  upon  this 
undertaking  as  preserving  his  right  of  action 
in  future."  In  this  case  t  he  waiver  was  before 
the  bar  of  the  statute;  but  in  Burton  v. 
Stevens,  24  Vt.  131,  the  language  quoted  was 
said  to  be  directly  applicable  to  a  case  where 
the  waiver  was  after  the  lapse  of  the  statutory 
period,  the  court  adding:  "  It  is  equally  10  be 
presumed  that  the  creditor,  in  the  same  reli- 
ance [upon  the  debtor's  waiver],  has  permitted 
to  pass  from  his  possession  the  evidence  to 
prevent  the  operation  of  the  statute,  which  he 
might  have  controlled  previous  to  the  execu- 
tion of  that  agreement."  See  also  Jordan  v. 
Jordan.  S5  Tenn.  569,  quoting  and  applying  the 
Vermont  case. 
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itself  and  the  moral  obligation  created  thereby  constitute  a  sufficient  con- 
sideration,1 even  after  the  debt  has  become  barred.3 

6.  Validity  of  Agreements  to  Waive.  —  Agreements  to  v/aive  the  statute,  in 
so  far  as  they  operate  to  start  the  statute  anew  or  to  postpone  its  operation 
for  a  reasonable  time,  violate  no  rule  of  public  policy,  and  are  not  open  to  the 
objection  that  they  tend  to  nullify  a  wholesome  statute.  Such  an  objection 
has  often  been  urged,  but  uniformly  disregarded.3 

When  Invalid.  —  The  validity  of  such  agreements,  whether  consisting  of  a 
simple  waiver  or  of  a  promise  not  to  plead  the  statute,  is  limited  to  their  effect 
in  starting  the  statute  anew;  they  cannot  operate  as  a  suspension  of  the  stat- 
ute for  all  time  to  come.  An  agreement  contained  in  the  face  of  a  note  bind- 
ing the  maker  not  to  plead  the  statute  is  therefore  wholly  invalid  as  being 
subversive  of  a  wholesome  statute  and  contrary  to  public  policy.4  And  such 
agreements  made  subsequent  to  the  creation  or  accrual  of  the  right  of  action 
can  in  no  event  effect  a  suspension  of  the  statute  thereafter  for  more  than 
the  statutory  period  allowed  for  the  institution  of  suit  upon  such  a  cause  of 
action.5 

Stipulation  Waiving  Statute  Valid,  though  Note  Itself  Void.  —  A  stipulation  waiving 
the  statute  is  not  confined  to  an  action  on  the  note  itself,  but  applies  to  the 
debt  or  loan  of  which  the  note  is  evidence,  and  will  estop  the  debtor  from 
pleading  the  statute  in  an  action  against  him  for  the  original  debt.6 

Fraudulent  Waiver  —  Husband  and  Wife.  —  It  seems  that  where  a  husband 
attempts  to  defeat  his  wife's  claim  for  alimony  by  waiving  the  statute  and 
acknowledging  old  and  stale  claims  against  himself,  the  courts  may  declare 
the  waiver  fraudulent  and  refuse  to  such  creditors,  as  against  the  wife's  claim, 
the  benefit  thereof.7 

7.  Construction  and  Effect  —  a.  In  GENERAL.  —  Since  agreements  to  waive 
cannot  lift  the  statute  permanently,8  they  are  never  to  be  construed  as 


1.  Perkins  v.  Cheney,  114  Mich.  567;  Bow- 
man v.  Rector,  (Tenn.  Ch.  1900)  59  S.  W.  Rep. 
389.  Compare  Sleude  v.  Fischer,  50  111.  App.  374. 

2.  Pittman  v.  Elder,  76  Ga.  371  (even 
though  statute  extinguishes  debt  and  does  not 
merely  bar  remedy);  Jordan  v.  Jordan,  85 
Tenn.  569. 

3.  Validity  of  Agreements  to  Waive.  —  See 

State  Trust  Co.  v.  Sheldon,  68  Vt.  259  [quoted 
■with  approval  in  Wells  v.  Enright,  127  Cal. 
669];  Bridges  v.  Stevens,  132  Mo.  524  (ques- 
tion elaborately  discussed);  Jordan  v.  Jordan, 
85  Tenn.  564.  See  also,  as  giving  effect  to 
such  agreements,  Lade  v.  Trill,  6  Jur.  272; 
East  India  Co.  v.  Paul,  7  Moo.  P.  C.  85,  14 
Jur.  253;  Randon  v.  Toby,  11  How.  (U.  S.)  493; 
Mann  v.  Cooper,  2  App.  Cas.  (D,  C.)  226; 
Crane  v.  French,  38  Miss.  531,  followed  in 
Matter  of  King,  94  Mich.  411 ;  Quick  v.  Corlies, 
39  N.  J.  L.  11;  Allen  v.  Webster,  15  Wend.  (N. 
Y.)  289;  Ulica  Ins.  Co.  v.  Bloodgood,  4  Wend. 
(N.  Y.)  652;  Marseilles  v.  Kenton,  17  Pa.  St. 
238;  Lowry  v.  Dubose,  2  Bailey  L.  (S.  Car.) 
425;  Lindsay  v.  Jamison,  4  McCord  L.  (S.  Car.) 
93;  Glenn  v.  McCullough,  Harp.  L.  (S.Car.)4S4, 
18  Am.  Dec.  661;  Bacchus  v.  Peters,  83  Tenn. 
679;  Yaws  v.  Jones,  (Tex.  1892)  19  S.  W.  Rep. 
443;  Green  v.  Seymour,  59  Vt.  459;  Stearns  v. 
Stearns,  32  Vt.  678. 

In  State  L.  &  T.  Co.  v.  Cochran,  130  Cal. 
245,  the  case  of  Wright  v.  Gardner,  98  Ky. 
454,  was  referred  to  and  disapproved  as  the 
only  rase  denying  the  validity  of  such  agree- 
ments. See  also  dissenting  opinion  of  Burgess, 
J.,  in  Bridges  v.  Stephens,  132  Mo.  524. 
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4.  Waiver  Not  Operative  for  All  Time.  —  Green 
v.  Coos  Bay  Wagon  Road  Co.,  23  Fed.  Rep. 
67;  Moxley  v.  Ragan,  10  Bush  (Ky.)  156,  19 
Am.  Rep.  61,  followed  in  Wright  v.  Gardner, 
98  Ky.  454;  Trask  v.  Weeks,  81  Me.  325;  Kel- 
logg v.  Dickinson,  147  Mass.  432;  Crane  v. 
French,  38  Miss.  531;  Smith  v.  Gillette,  59  Tex. 
86;  Nunn  v.  Edmiston,  9  Tex.  Civ.  App.  562. 
See  also  Mann  v.  Cooper,  2  App.  Cas.  (D.  C.) 
226;  Kneettle  v.  Newcomb,  31  Barb.  (N.  Y.) 
169;  Harper  v.  Leal,  (County  Ct.)  10  How.  Pr. 
(N.  Y.)  276. 

5.  Suit  Must  Be  Brought  Within  Statutory 
Period  After  Waiver. —  Tolles's  Appeal,  54 
Conn.  521;  Trask  v.  Weeks,  8t  Me.  325; 
Joyner  v.  Massey,  97  N.  Car.  148  (reviewing 
state  authorities);  Burton  v.  Stevens,  24  Vt. 
131,  58  Am.  Dec.  153. 

The  agreement  between  the  parties  may 
amount  to  a  waiver  only  for  a  limited  period 
of  time  and  not  to  a  distinct  new  promise.  In 
such  case,  suit  must  be  brought  within  a  rea- 
sonable time.  See  Welles  v.  Enright,  127  Cal. 
669. 

6.  Utica  Ins.  Co.  v.  Bloodgood,  4  Wend  (N 
Y.)  655. 

7.  Fraud.  —  Rawlins  v.  Rawlins,  75  Ga.  633. 
See  albo  Warner  v.  Dove,  33  Md.  584,  where  it 
was  said  that  although  a  husband  confesses 
judgment,  the  wife  may  show  that  the  claims 
were  barred  before  they  were  confessed;  and 
no  distinction  is  made  in  favor  of  bona  fide 
debts. 

8.  See  supra,  this  section,  Validity  of  Agree- 
ments to  Waive. 
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intended  to  take  the  debt  out  of  the  statute  of  limitations  as  to  the  future, 
but,  at  most,  merely  as  starting  the  statute  afresh.1 

Language  of  Waiver.  —  No  particular  form  of  language  is  necessary.  It  is  suffi- 
cient if  the  plain  intent  and  purport  of  the  words  used  are  to  waive  the  benefit 
of  the  statute.2 

b.  As  Acknowledgment  or  New  Promise.  —  The  better  view  seems  to 
be  that  an  express  waiver  of  the  statute  or  a  promise  not  to  plead  it  does  not 
constitute  an  express  new  promise  or  an  acknowledgment  from  which  such  a 
promise  is  to  be  implied,3  though  there  are  respectable  authorities  to  the 
contrary.  That  it  is  not  an  express  new  promise  would  seem  to  be  apparent 
from  the  nature  of  the  language  used;  and  it  cannot  be  construed  as  an 
acknowledgment,  since  it  neither  compels  nor  justifies  the  inference  of  an 
admission  of  a  liability  and  willingness  to  pay,  nor  can  it,  alone  and  of  itself, 
constitute  a  cause  of  action.4  The  importance  of  this  principle  arises  out  of 
the  statutes  now  existing  in  most  jurisdictions  requiring  that  every  acknowl- 
edgment or  new  promise  shall  be  in  writing.5  Such  statutes  do  not  affect  the 
validity  of  an  express  waiver  of  the  statute  or  of  an  agreement  not  to  plead  it.6 

c.  As  Estoppel.  —  Independently  of  the  mooted  question  whether  a 
waiver  or  promise  not  to  plead  the  statute  amounts  to  a  new  promise  or  to  an 
acknowledgment  from  which  a  new  promise  will  be  inferred,7  the  authorities 
are  very  generally  agreed  that  the  promise  or  waiver,  when  made  before  the 
debt  is  barred  or  when  it  operates  to  lead  the  plaintiff  to  postpone  an  action 
which  he  might  have  begun  at  the  time,  constitutes  an  estoppel  on  the  defend- 
ant and  precludes  him  from  taking  advantage  of  the  delay  caused  by  his  own 
act  in  pleading  the  statute  of  limitations.8 


1.  Trask  v.  Weeks,  Si  Me.  325;  Kellogg  v. 
Dickinson,  147  Mass.  432;  Crane  v.  French,  38 
Miss.  531;  Smith  v.  Gillette,  59  Tex.  86. 

Waiver  of  Statute  as  to  Principal  Is  Waiver  as 
to  Interest.  —  Yaws  v.  Jones,  (Tex.  1892)  19  S. 
W.  Rep.  443. 

2.  The  Following  Examples  will  serve  to  show 
what  language  has  been  held  sufficient:  A 
promise  by  the  debtor  that  if  the  creditor 
would  not  sue  at  that  lime  he  should  have  the 
same  righis  for  one  year  more  that  he  then 
had.  Webber  v.  Williams  College,  23  Pick. 
(Mass.)  302.  "  I  hereny  waive  all  defense 
which  I  might  otherwise  make  to  the  above 
bill  by  law  under  and  by  virtue  of  any  statute 
of  limitations."  Warren  v.  Walker,  23  Me. 
453.  "  I  hereby  agree  lhat  I  will  not  take  any 
advantage  of  the  statute  of  limitations  on  the 
within  two  notes."  Burton  v,  Stevens,  24  Vt. 
131,  58  Am.  Dec.  153.  A  mere  assurance  by 
the  debtor  to  the  creditor  that  the  former 
would  not  take  advantage  of  the  statute  of 
limitations.  Paddock  v.  Colby,  18  Vt.  485. 
See  also  Bridges  v.  Stephens,  132  Mo.  524.  A 
writing,  by  the  debtor,  on  the  back  of  the  note: 
"  The  within  note  shall  not  be  outlawed." 
Mitter  of  King,  94  Mich.  411.  "  I  hereby 
wiive  my  right  in  the  statute  of  limitations  of 
the  within  note,  this  February  27th  1877," 
signed  by  the  debtor  and  written  long  after 
bar  of  statute  had  attached.  Jordan  v.  Jordan, 
85  Tenn.  563. 

3.  Not  New  Promise  or  Acknowledgment.  — 
Warren  v.  Walker,  23  Me.  453,  distinguished  \n 
Trask  v.  Weeks,  81  Me.  325;  Bridges  v. 
Stephens,  132  Mo.  524,  reviewing  the  authori- 
ties. See  also  Jordan  v.  Jordan,  85  Tenn.  565; 
Bacchus  v.  Peters,  85  Tenn.  679. 

In  Shapley  v.  Abbott,  42  M.  Y.  443,  1  Am. 


Rep.  548,  the  court  held  that  a  promise  by  the 
debtor,  in  asking  for  further  time,  is  equiva- 
lent to  an  acknowledgment  or  new  promise, 
and  therefore  is  of  no  force  unless  in  writing, 
under  the  statute  requiring  that  acknowledg- 
ments shall  be  in  writing.  And  (his  view  was 
apparently  adopted  in  Hodgdon  v.  Chase,  29 
Me.  47;  Green  v.  Seymour,  59  Vt.  459. 

Agreement  Not  to  Plead  Statute  Distinguished 
from  Acknowledgment. —  Rowell  v.  Lewis,  72 
Vt.  163.    See  also  Munson  v.  Rice,  iS  Vt.  53. 

4.  See  Bell  v.  Morrison,  1  Pet.  (U.  S.)  360. 
And  see  infra,  this  title,  AVw  Promise  and 
Acknowledgment  — Essential  Elements  Considered 
— Implication  of  Both  Liability  and  Willingness 
to  Pay. 

5.  See  infra,  this  title,  New  Promise  and 
Acknowledgment  —  Necessity  for  W riling. 

6.  Promises  or  Agreements  to  Waive  Need  Not 
Be  in  Writing.—  Warren  v.  Walker,  23  Me. 
453;  Lewis  v.  Buckley,  73  Miss.  60  [citing 
Perkins  v.  Guy,  55  Miss.  180,  30  Am.  Rep.  510; 
Brookville  Nat.  Bank  v.  Kimble,  76  Ind.  195; 
and  distinguishing  Wilson  v.  Zook,  69  Misc. 
694];  Bridges  v.  Stephens,  132  Mo.  524;  Cecil 
v.  Henderson,  121  N.  Car.  244;  McCurry  v. 
McKesson,  4  Jones  L.  (49  N.  Car.)  5  m;  Daniel 
v.  Edgecombe  County,  74  N.  Car.  494;  Bar- 
croft  v.  Roberts,  91  N.  Car.  363;  Haymore  v. 
Yadkin  County,  S5  N.  Car.  268;  Joyner  v. 
Massey,  97  N.  Car.  148;  San  Antonio  Real- 
Estate  Bldg.,  etc  ,  Assoc.  v.  Stewart,  (Tex. 
1901)  61  S.  W.  Rep.  386:  Ray  v.  Rood,  62  Vt. 
293.  Compare  Bryan  v.  Edwards,  96  Ga.  813; 
Perry  v.  Ellis,  62  Miss.  719. 

7.  See  supra,  this  subsection,  As  Acknowledg- 
ment or  New  Promise. 

8.  Waiver  Constitutes  Estoppel  —  England.  — 
Gardner  z^.M'Mahon,  3  Q.  B.  561,  43  E  C.  L.867. 
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The  Doctrine  in  New  York,  however,  is  that  an  agreement  or  promise  not  to  plead 
will  not  estop  the  defend.mt  to  plead  the  statute,  and  that  it  can  operate,  if  at 
all,  only  as  an  acknowledgment  or  new  promise,  in  which  event  it  must  have 
all  the  formalities  prescribed  by  statute  for  such  an  acknowledgment.1 
Indeed,  the  court  holds  that  a  defendant  is  wholly  without  power  so  to  estop 
himself;  that  the  spirit  and  purpose  of  the  statute  are  such  that  the  policy  of 
the  law  will  not  permit  a  debtor  thus  to  deprive  himself  of  the  defense.2 

There  Must  Be  a  Distinct  Promise  not  to  plead,  or  a  clear  waiver.  Proof  by  the 
plaintiff  showing  merely  that  he  indulged  the  defendant  at  the  latter's  "  special 
request,"  having  confidence  in  his  integrity  and  having  no  apprehension  that 
he  would  plead  the  statute,  is  not  sufficient  to  estop  the  defendant  to  plead 
the  statute  as  a  defense.3 

d.  As  Affecting  MERITS.  —  The  waiver  or  agreement  to  waive  the 
defense  of  the  statute  cannot  be  regarded  as  anything  more  than  a  conditional 
promise  to  pay  the  debt  when  it  is  legally  established,  and  does  not  waive 
any  defense  which  the  debtor  may  have  on  the  merits.  It  must  be  construed 
as  having  reference  solely  to  the  time  of  bringing  the  action,  when  not  accom- 
panied by  an)'  acknowledgment  of  the  justice  of  the  claim.4 

e.  As  Affecting  Title.  —  Where,  by  virtue  of  mere  lapse  of  time,  title 
has  passed,  it  seems  that  an  agreement  made  after  such  lapse  of  time  to  waive 
the  benefit  of  the  statute  is  not  effective,  but  the  title  remains  in  the  party 
who  has  acquired  it  under  the  statute  until  he  conveys  it  back  with  all  the 
solemnities  required  in  any  deed  conveying  realty.5 

8.  Damages  for  Breach  of  Agreement.  —  Where  a  debtor,  in  consideration  of 
a  forbearance  to  sue,  or  for  other  good  consideration,  has  promised  or  agreed 
to  waive  the  statute,  he  is  liable  to  an  action  for  damages  for  a  breach  of  such 
agreement;  and  the  creditor  may  recover  in  such  action  all  damages  that  were 
the  direct  consequence  of  the  breach.6 


United  States.  —  Randon  v.  Toby,  II  How. 
(U.  S.)  493; 

Call  forma.  —  Stale  L.  &  T.  Co.  v.  Cochran, 
130  Cal.  245. 

District  of  Columbia. — Mann  v.  Cooper,  2 
App.  Cas.  (D.  C.)  226. 

Maine.  —  Warren  v.  Walker,  23  Me.  453. 
See  also  Trask  v.  Weeks,  81  Me.  325. 

Massachusetts.  —  Webber  v.  Williams  Col- 
lege, 23  Pick.  (Mas;  )  302.  See  also  Kellogg 
v.  Dickinson,  147  Mass.  432. 

Missouri.  —  Bridges  v.  Stephens,  132  Mo. 
524;  Missouri  Pac.  R.  Co.  v.  B.  F.  Coombs, 
etc..  Commission  Co.,  71  Mo.  App.  299. 

New  Jersey.  —  Cowart  v.  Perrine,  21  N.  J. 
Eq.  101. 

North  Carolina.  —  Daniel  v.  Edgecombe 
County,  74  N.  Car.  497;  Haymore  v.  Yadkin 
County,  85  N.  Car.  268;  Joyner  v.  Massey,  97 
N.  Car.  148;  Barcroft  v.  Roberts,  91  N.  Car. 
363;  McCurry  v.  McKesson,  4  Jones  L.  (49  N. 
Car.)  510;  Cecil  v.  Henderson,  121  N.  Car.  244. 

Pennsylvania.  —  Armstrong  v.  Levan,  109 
Pa.  St.  177. 

Tennessee.  — Jordan  v.  Jordan,  85  Tenn.  569. 

See  also  Burton  v.  Stevens,  24  Vt.  131,  58 
Am.  Dec.  153. 

1.  Shapley  v.  Abbott,  42  N.  Y.  443,  1  Am. 
Rep.  548,  approving  Crawford  v.  Lockwood, 
(Supm.  Ct.  Gen.  f .)  9  How.  Pr.  (N.  Y.)  550, 
and  disapproving  Gaylord  v.  Van  Loan,  15 
Wend.  (N.  Y.)  308,  and  Utica  Ins.  Co.  v. 
Bloodgood,  4  We'id.  (N.  Y.)  652.  See  also 
Hartford  County  Bank  v.  Waterman,  26  Conn. 
321;  Hodgdon  v.  Chase,  29  Me  47. 

2.  Defendant  Without  Power  to  Estop  Himself 


to  Plead  Statute. —  Shapley  v.  Abbott,  42  N.  Y. 
443,  1  Am.  Rep.  548.  See  also  Hill  v.  Mc- 
Donald, 58  Hun  (N.  Y.)  322,  19  Civ.  Pro.  (N. 
Y.)43i;  Matter  of  Perry,  2  Connoly  (N.  Y.)536. 

3.  Hill  v.  Hilliard,  103  N.  Car.  34,  dis- 
tinguishing Barcroft  v.  Roberts,  gi  N.  Car. 
363.  See  also  State  Bank  v.  Hill,  to  Humph. 
(Tenn.)  176,  51  Am.  Dec.  698. 

A  mere  statement  by  the  maker  of  a  note, 
upon  being  asked  to  renew  it,  that  it  would 
"  never  run  out  of  date,"  does  not  estop  his 
administrator,  when  sued  on  the  note,  to  plead 
the  statute.  Cameron  v.  Cameron,  95  Ala. 
344.  Nor  will  an  assurance  by  the  debtor  to 
his  creditor  that  the  debt  had  been  "  arranged  " 
so  that  the  latter  would  get  it,  have  that  effect. 
Parks  v.  Satterth waite,  132  Ind.  411. 

4.  Does  Not  Affect  Merits.  —  Waters  v.  Thanet, 
2  Q.  B.  757,  42  E.  C.  L.  899;  Warren  v.  Walker, 
23  Me.  453;  Bridges  v.  Stephens,  132  Mo. 
524. 

This  is  particularly  true  wh  ere  the  waiver  is 
accompanied  with  an  express  denial  of  the 
justice  of  the  claim.  Carruth  v.  Paige,  22  Vt. 
179.  Compare,  however,  Lindsay  v.  Jamison, 
4  McCord  L.  (S.  Car.)93;  Glenn  v.  M'Cullough, 
Harp.  L.  (S.  Car.)  484,  18  Am.  Dec.  661; 
Lowry  v.  Duboise,  2  Bailey  L.  (S.  Car.)  425, 
in  each  of  which  cases  the  agreement  not  to 
plead  the  statute  was  held  to  constitute  an 
acknowledgment  in  spite  of  an  express  denial 
of  the  justice  of  the  claim  and  a  refusal  to 
pay. 

5.  Title. —  Allen  v.  Mansfield,  82  Mo.  688, 
quoting  3  Washburn  on  Real  Prop.  164. 

6.  Damages.  —  East  India  Co.  v.  Paul,  7 
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XVI.  Defendant  Estopped  to  Plead  Statute.  —  Aside  from  the  estoppel 

arising  out  of  an  express  waiver  of  the  defense  of  the  statute  or  a  promise  not 
to  plead  it,  just  considered,  the  defendant  may  be  estopped  to  avail  himself  of 
the  statute  by  his  conduct,  where  such  conduct,  though  not  amounting  to  a 
distinct  waiver,  and  though  not  constituting  such  fraud  as  will  work  a  post- 
ponement of  the  statute  under  the  general  rule  as  to  fraud  and  concealment,1 
has  yet  been  such  as  directly  to  lead  the  plaintiff  to  delay  bringing  suit  until 
the  statutory  period  has  elapsed.  In  such  cases  the  equity  rule  that  no  man 
may  take  advantage  of  his  own  wrong  may  be  invoked  to  preclude  the  defend- 
ant from  availing  himself  of  the  defense  of  the  statute.2 

XVII.  New  Promise  and  Acknowledgment  —  1.  Origin  of  Doctrine.  — 
Statutory  provisions  with  reference  to  the  effect  of  a  new  promise  upon  the 
operation  of  the  statute  of  limitations,  whether  such  promise  be  express  or 
implied  from  an  acknowledgment  or  part  payment,  are  common  at  the  present 
day.3  Independently  of  such  statutory  provisions,  however,  the  making  of  a 
new  promise,  express  or  implied,  operates  to  start  the  statute  anew.4  The 
original  statute  of  21  Jac.  I.,  c.  16,  made  no  reference  to  new  promises  or 
acknowledgments,  and  the  law  of  the  subject  as  it  arose  and  exists  in  the 
United  States  rests  purely  upon  a  construction  of  the  statute  which  furnishes 
a  conspicuous  instance  of  "judicial  legislation."5 

2.  Theory  of  Rule.  —  The  rule  rested  upon  the  theory  that  the  new  promise 
created  a  new  cause  of  action  upon  which  the  plaintiff  might  declare  without 
relying  upon  the  original  claim,  the  latter  being  material  only  as  furnishing 
the  consideration  for  the  new  agreement.  A  fertile  topic  of  controversy  arose 
out  of  this,  the  courts  entertaining  conflicting  opinions  on  the  question 
whether  the  new  promise  merely  revived  the  old  cause  of  action  or  was  itself 
a  new  cause  of  action.6  The  theory  of  a  new  cause  was  resorted  to  in  order 
to  evade  an  even  earlier  rule  that  the  courts  would  not  create  exceptions  to 
the  statute  nor  recognize  any  which  were  not  expressly  provided  by  the  statute 

Mot.  P.  C.  8=,  14  Jur.  253.    See  also  Lade  v.  Innocent  Misrepresentations.  —  McFaddin  v. 

Trill,  6  Jur.  272.  Prater,  (Tex.  1887)  3  S.  W.  Rep.  306. 

1.  See  supra,  this  title.  Postponement,  Si4spen-  Infant  Giving  Invalid  Security  —  No  Estoppel. 
sion,  and  Interruption  of  Statute  —  Fraud  and  — Warren  v.  Hearne,  82  Ala.  554. 
Fraudulent  Concealment.  Mutual  Mistake  as  to  Formality  of  Acknowledg- 

2.  Defendant  Leading  Plaintiff  to  Delay  Suit.  ment  —  No  Estoppel.  —  Moore  v.  Moore,  103  Ga. 
—  Derrick  v.  Lamar  Ins.  Co, ,  74  111.  404;  Con-  517. 

ductor3'  Home  Ins.,  etc.,  Co.  v.  Myer,  93  111.  3.  Origin  of  Doctrine  of  New  Promise.  —  Such 

271;  Railway  Pass.,  etc.,  Conductors'  Mut.,  statutes  are  generally  confined  to  a  require- 

etc,  Assoc.  v.  Loomis.  142  111.  560;  Newton  v.  ment  that  the  new  promise  shall  be  in  writing. 

Carson,  (Ky.  1S87)  5  S.  W.  Rep.  475  (promise  See  infra,  this  section,  Necessity  for  Writing. 

to  confess  judgment);   Swcfford  Bros.    Dry  In  some  jurisdictions  the  statutes  specifically 

Goods  Co.  v.  Goss,  65  Mo.  App.  55,  2  Mo.  App.  declare  the  requisites  and  the  effect  of  ac- 

Rep.  1252  (accord  executed,  although  not  en-  kno  wledgments. 

f  jrceable,  operates  as  estoppel  in  pais  against  4.  The  cases  in  this  section  generally  bear 

defendant  where  plaintiff  is  thereby  led  to  delay  out  this  proposition.    See  especially  Lonsdale 

suit);  Missouri  Pac.  R.  Co.  v.  B.  F.  Coombs,  v.  Brown,  3  Wash.  (U.  S.)  404;  Levy  v.  Gillis, 

etc.,  Commission  Co.,  71  Mo.  App.  299;  Hoi-  1  Penn  (Del.)  119;  Pracht  v.  McNee,  40  Kan. 

loway  v.  Appel^et.  55  N.  J.  Eq.  5S3  (defendant  1;  Tucker  v.  Bentley,  (Ky.  1887)  2  S.  W.  Rep. 

enjoined  from  pleading  statute);  Barcroft  v,  769;  Blakemore  v.  Blakemore,  (Ky.  189S) 44  S. 

Roberts,  91  N.  Car.  363;  San  Antonio,  etc.,  R.  W.  Rep.  96;  Union  Nat.  Bank  v.  Evans,  43  La. 

Co.  v.  Gurley,  92  Tex.  229,  affirming  (Tex.  Ann.  372;  Manin  v.  Williams,  17  Johns.  (N. 

Civ.  App.  1898)44  S.  W.  Rep.  865.    See  also  V.)  330;   Esselstyn  v.  Weeks,  12  N.  Y.  635; 

Gentry  v.  Barron,  109  Ga.  172;  Union  Mottg  ,  Carshore    v.    Huyck,  6  Barb.  (N.  Y.)  5S3; 

etc.,  Co.  v.  Peters,  72  Miss.  105S;  Raby  v.  Stu-  Hooven  Mercantile  Co.  v.  Evans  Mia.  Co.,  103 

man,  127  N.  Car.  463;  Royster  v.  Farrell,  115  N.  Pa.  St.  28;  Shields  v.  Dyer,  S6  Tenn.  41 ;  Hol- 

Car.  306;  Lengar  v.  Hazlewood,  11  Lea(Tenn.)  landsworth  v.  Squires,  (Tenn.  Ch.  1900)  56  S. 

539;  San  Antonio  Real- Estate  Bldg.,  etc.,  Assoc.  W.  Rep.  1048;   Hunter  v.  Starkes,  S  Humph. 

v.  Stewart,  (Tex.  1901)  61  S.  W.  Rep.  386.  (Tenn.)  656. 

The   conduct  of   an    administrator    which  5.  See  Wood  on  Limitations  (2d  ed.),  §  64. 

would  estop  him  to  plead  the  statute  against  See  also  Penley  v.  Waterhouse,  3  Iowa  418; 

creditors  of  the  estate  will  equally  estop  his  Kuhn  v.  McKay,  7  Wyo.  42. 

successor  in  the  administration,    Matthews  v.  6.  See  the  title  Limitations,  13  Encyc.  of 

Matthews,  66  Miss.  239.  Pl.  and  Pr.  247  et  sea. 
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itself.1  Whatever  its  merits,  it  is  of  small  practical  importance  at  the  present 
time  except  as  furnishing  a  convenient  and  safe  test  for  determining  the 
sufficiency  of  acknowledgments  from  which  it  is  sought  to  imply  a  new 
promise.54 

3.  Particular  Applications  Considered  —  a.  ACTIONS  EX  DELICTO.  —  The 
general  rule  with  reference  to  the  effect  of  a  new  promise  or  acknowledgment 
is  confined  to  cases  where  the  original  right  of  action  rested  upon  some  con- 
tract, express  or  implied;  it  has  no  application  to  causes  of  action  arising 
ex  delicto*  and  an  admission  by  a  tortfeasor  that  the  wrong  complained  of  was 
committed  within  the  statutory  period  cannot  operate  to  affect  the  bar  of  the 
statute,4  though  it  seems  that  such  an  admission,  solemnly  and  deliberately 
made,  whereby  the  plaintiff  is  misled  and  his  position  made  worse,  may  estop 
the  defendant  to  show  a  different  date  from  that  stated  in  his  admission,  and 
thus  have  the  same  effect  upon  the  running  of  the  statute  as  a  new  promise 
in  a  case  arising  ex  contractu* 

An  Implied  Promise  Arising  Out  of  a  Tort  committed  by  the  defendant,  e.  g.,  a 
conversion,  may  be  renewed  by  an  acknowledgment  or  new  promise.6 

Judgments.  —  A  judgment,  being  an  obligation  in  invitum,  is  not  a 
promise  or  agreement,  express  or  implied,  within  the  general  rule  as  to  a  new 
promise  or  acknowledgment  starting  the  statute  anew.7 

c.  Specialties.  —  It  has  been  said  that  the  rule  is  not  applicable  to  special- 
ties,8 but  it  may  well  be  doubted  whether  this  holding  would  now  be  regarded 
as  sound.9 

d.  Debts  Secured  by  Liens. —  In  the  case  of  debts  secured  by  mort- 
gage or  other  liens,10  a  new  promise  or  part  payment  by  the  debtor  serves  to 
keep  alive  and  extend  the  lien  as  well  as  the  debt  secured  by  it.11 


1.  See  supra,  this  title,  Postponement,  Suspen- 
sion, and  Interruption  of  Statute — No  Excep- 
tions unless  Expressly  Provided. 

2.  From  this  service  arose  the  rules  that  the 
new  promise  or  acknowledgment  must  be  defi- 
nite as  to  the  identity  of  the  debt,  as  to  the 
amount,  and  as  to  what  the  promisor  would 
do,  and  that  it  must  be  such  as  to  call  for  an 
implication  not  only  of  a  liability  but  of  a  will- 
ingness to  pay.  See  these  requirements  con- 
sidered in  succeeding  divisions  of  this  section. 

3.  Actions  ex  Delicto.  —  The  fact  that  the  de- 
fendant in  an  action  for  a  wrongful  death  con- 
stantly asserted  that  the  death  was  through 
no  fault  of  his  cannot  toll  the  statute,  whether 
his  contention,  as  to  his  innocence  is  correct  or 
incorrect.  McBride  v.  Burlington,  etc.,  R.  Co., 
97  Iowa  91  59  Am.  St.  Rep.  395. 

4.  Admission  by  Tortfeasor.  —  H  urst  v.  Parker, 
1  B.  &  Aid.  92;  Tanner  v.  Smart,  6  B.  &  C. 
603,  13  E.  C.  L.  273;  Goodwyn  v.  Goodwyn,  16 
Ga.  114;  Peterson  v.  Breitag,  88  Iowa  418 
(even  where  there  is  a  written  promise  to  pay 
the  damages  claimed);  Galligher  *,  Hollings- 
worth,  3  Har.  &  M.  (Md.)  122;  Schode  v. 
Gehner,  133  Mo.  252;  Brand  v.  Longstreet,  4 
N.  J.  L.  370;  Oothout  71.  Thompson,  20  Johns. 
(N.  Y.)  277;  Fritts  v.  Slade,  9  Hun  (N.  Y.)  145; 
Armstrong  Levan,  109  Pa.  St.  177;  Avant  v. 
Sweet.  1  Brev.  (S.  Car.)  228;  Ott  v.  Whitworth, 
8  Humph.  (Tenn.)  495.  Compare  Morton  v. 
Chandler,  8  Me.  9. 

5.  Armstrong  v.  Levan,  109  Pa.  St.  177. 

An  Action  Against  the  Administrator  of  a  Sheriff 
for  money  collected  by  the  latter  on  an  execu- 
tion is  in  the  nature  of  an  action  for  money 
had  and  received,  and  not  an  action  of  tort, 
and  may  therefore  be  saved  from  the  opera- 
19  C.  of  L. — 19  2 


lion  of  the  statute  by  an  admission  by  the 
sheriff.    Elliott  v.  Cronk,  13  Wend.  (N.  Y.)  35. 

6.  Moses  v.  Taylor,  6  Mackey  (D.  C.)  255. 

7.  Judgments.  —  McAleer  v.  Clay  County,  38 
Fed.  Rep.  707;  Mann  v.  McDonald,  22  Wash. 
L.  Rep.  98;  Mann  v.  Cooper,  2  App.  Cas.  (D. 
C.)  226;  Niblack  v.  Goodman,  67  Ind.  174; 
White  v.  Moore,  100  Ky.  358;  Berkson  v.  Cox, 
73  Miss.  339,  55  Am.  St.  Rep.  539;  Hughes  v. 
Boone,  114  N.  Car.  54;  Taylor  v.  Spivey,  11 
Ired.  L.  (33  N.Car.)427;  McCaskill  v.  McKin- 
non,  121  N.  Car.  192,  61  Am.  St.  Rep.  659. 
Compare  Osborne  v.  Heuer,  62  Minn.  507; 
Carshore  v.  Huyck,  6  Barb.  (N.  Y.)  583;  Lau- 
derdale v.  Mahon,  41  S.  Car.  97;  Quarrier  v. 
Quarrier,  36  W.  Va.  310. 

Power  of  Attorney  to  Confess  Judgment.  — 
State  v.  Whitaker,  4  Harr.  (Del.)  527,  note  a. 

8.  Specialties.  —  See  Crawford  v.  Childress, 
1  Ala.  482;  Toothaker  v.  Boulder,  13  Colo.  219; 
Gustin  v.  Brattle,  Kirby  (Conn.)  299. 

In  Carroll  v.  Waring,  3  Gill  &  J.  (Md.)  491, 
it  was  held  thai  the  payment  of  interest  upon 
a  bond  would  not  avoid  the  bar  of  the  Mary- 
land Act  of  1715,  nor  would  even  an  express 
acknowledgment  of  (he  dsbt  revive  the  remedy 
upon  a  bond  barred  by  that  act.  See  also 
Digges  v.  Eliason,  4  Cranch  (C.  C.)  619;  Thom- 
son v.  Beveridge,  3  Mackey  (D.  C  )  170;  Gait 
v.  Todd,  23  Wash.  L.  Rep.'  98.  But  see  Wil- 
lard  v.  Wood,  164  U.  S.  523. 

9.  See  Carll  v.  Hart,  15  Baib.  (N.  Y.)  565; 
Toothaker  v.  Boulder,  13  Colo.  219,  explaining 
the  reason  of  the  rule  of  the  text. 

10.  See  supra,  this  title,  Operation  of  Statute 
on  Particular  Classes  of  Cases  —  Debts  Secured 
by  Liens. 

11.  Myers  v.  Humphries,  (Tex.  Civ.  App. 
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e.  Actions  to  Recover  Realty.  —  Strictly  speaking,  the  doctrine  of 
new  promise  has  no  application  to  actions  to  recover  lands  claimed  by  a 
defendant  by  right  of  adverse  possession,  there  being  no  original  promise  or 
debt  involved.  But  the  principle  has  been  applied  to  such  actions  so  as  to 
give  rise  to  the  rule  that  an  acknowledgment  or  admission  of  the  plaintiff's 
rights  by  a  party  in  possession  of  land  will  operate  to  start  the  statute  anew, 
its  effect  necessarily  being  to  repel  the  theory  of  his  holding  adversely  up  to 
that  time.1  In  order  for  the  operation  of  the  statute  to  be  affected  in  such  a 
case,  however,  there  must  be  not  only  an  acknowledgment  of  the  claimant's 
title,  but  an  agreement  on  the  part  of  the  holder  or  intruder  either  to  abandon 
the  land  or  to  hold  it  as  tenant  of  the  claimant  must  appear.2  The  occupant 
'of  lands  in  whose  favor  the  statute  has  run  cannot,  it  seems,  talk  away  his 
rights  in  loose  conversation;  even  a  definite  agreement  is  insufficient,  under 
the  statute  of  frauds,  unless  it  is  in  writing  and  signed  by  the  party  to  be 
charged  thereby.3 

4.  Effect  of  New  Promise  —  a.  In  General  —  starts  statute  Anew.  —  The  effect 
of  a  new  promise,  according  to  the  great  weight  of  authority,  is  merely  to 
revive  the  remedy  upon  the  original  obligation  or  to  start  the  statute  anew; 
in  short,  to  destroy  the  effect  of  the  statute  up  to  that  time.4  It  does  not 
stop  the  running  of  the  statute,  like  the  institution  of  suit,  but  fixes  a  new 
date  as  the  point  from  which  the  period  of  limitation  is  to  be  reckoned.5 

b.  Limitation  of  New  Promise.  —  The  limitation  upon  the  new  promise 
is  therefore  that  applicable  to  the  original  cause  of  action.6  In  cases,  however, 
where  there  is  not,  properly  speaking,  a  new  promise,  but  a  novation  of  the 
debt  or  a  change  in  the  evidence  of  it,  a  different  rule  will  apply,  and  the  new 
evidence  of  indebtedness  will  be  governed  by  the  provision  of  the  statute 
specifically  applicable  to  it.7 

The  Statute  Begins  to  Run  from  the  Time  When  Acknowledgment  Is  Made,8  except  when 


189S)  47  S.  W.  Rep.  812  (mechanic's  lien  notes); 
Flewellen  v.  Cochran,  19  Tex.  Civ.  App.  499. 

1.  Hull  v.  Chicago,  etc.,  R.  Co.,  21  Neb. 
371.  See  also  the  title  Adverse  Possession, 
vol.  1,  p.  838. 

2.  Acknowledgment  Must  Be  Definite.  —  Mills 
v.  Bodley,  4  T.  B.  Mon.  (Ky.)  248;  Byers  v. 
Shepler,  (Pa.  1886)  7  All.  Rep.  182;  Farmers', 
etc..  Bank  v.  Wilson,  10  Walts  (Pa.)  261. 

3.  Chapin  v.  Wright,  41  N.  J.  Eq.  438;  Byers 
v.  Sheplar,  (Pa.  1886)  7  Atl.  Rep.  182;  Sailor 
v.  Hertzog,  4  Whart.  (Pa.)  259;  Thurmond  v. 
Trammell,  28  Tex.  371  (adverse  possession  of 
slave).  See  also  Lindsay  v.  Cooper,  94  Ala. 
170,  33  Am.  St.  Rep.  105  (recognition  of  plain- 
tiff's rights  held  to  be  sufficient);  Henderson 
v.  Tipton,  88  Tenn.  255  (recognition  by  per- 
sonal representative  having  bare  power  to  sell 
land  is  of  no  force). 

4.  New  Promise  Starts  Statute  Anew.  —  See  the 
title  Limitations,  13  Encyc.  of  Pl.  and  Pr. 
247-251,  discussing  the  question  whether  the 
plaintiff  must  declare  on  the  new  promise,  or 
declare  on  the  original  claim  and  give  the  new 
promise  in  evidence.  See  also  Emerson  v. 
Mills,  83  Tex.  385,  holding  a  special  agreement 
there  set  out  to  be  a  mere  new  promise  and 
not  a  novatiin  of  the  original  debt.  Compare 
Stoker  v.  Patton,  (Tex.  Civ.  App.  1896)  35  S. 
W.  Rep.  64. 

On  a  New  Promise  to  Pay  in  Instalments  the 
creditor  can  sue  only  as  the  instalments  fall 
due;  he  cannot  treat  the  agreement  as  a  waiver 
of  the  statute  and  bring  suit  on  the  entire  orig- 
inal claim  at  once.  Wiley  v.  Brown,  18  R.  I.  615. 


A  Statement  of  Indebtedness  filed  and  entered 
of  record  to  serve  as  the  basis  of  a  judgment 
by  confession  is  not  a  new  promise,  bui  is 
rather  a  new  and  distinct  cause  of  action  on 
which  the  statute  runs  from  the  date  of  riling. 
Treuery  vt  Swan,  93  Iowa  619.  Such  a  settle- 
ment, therefore,  binds  the  parties  only  as  to 
the  amount  agreed  on,  and  does  not  revive  the 
creditor's  right  of  action  for  interest  on  the 
oiiginal  indebtedness.  Hartley  v.  Requa, 
(N.  Y.  City  Ct.  Gen.  T.)  17  Misc.  (N.  Y.) 
74- 

6.  Bayliss  v.  Street,  51  Iowa  627;  Copeland 
v.  Collins,  122  N.  Car.  619;  Ireland  v.  Mack- 
intosh, (Utah  1900)  61  Pac.  Rep.  901. 

6.  Tolle's  Appeal,  54  Conn.  521;  Boston  v. 
Bradley,  4  Harr.  (Del.)  524;  Hoadley  v.  Bliss, 
9  Ga.  303;  Dawson  v.  Godkins,  28  Ga.  310; 
Cleveland  Paper  Co.  v.  Mauk,  8  Kan.  App. 
562;  Harper  v.  Eubank,  32  Mo.  App.  25S; 
Taylor  v.  Slater,  16  R.  I.  86;  Ireland  v.  Mack- 
intosh, (Utah  1900)61  Pac.  Rep.  901.  Compare 
Young  v.  Mackall,  3  Md.  Ch.  398  (promise 
to  pay  bond);  Milwee  v.  Jay,  47  S.  Car. 
430. 

Part  Payment  by  a  County  Treasurer  does  not 
merely  revive  his  liability  for  funds  received 
by  him,  but  revives  his  liability  on  his  official 
bond,  though  it  does  not  revive  the  liability  of 
the  securities  thereon.  Christian  v.  Slate,  7 
Ind.  App.  417. 

7.  Distinguished  from  Novation.  —  Armour 
Packing  Co.  v.  London,  53  S.  Car.  539.  See 
also  Emerson  v.  Mills,  83  Tex.  385. 

8.  Rich  v.  Dupree,  14  Ga.  661. 
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it  is  conditional,  in  which  event  it  runs  from  the  happening  of  the  condition.1 
c.  New  Promise  Made  After  Change  in  Statutory  Period.  —  The 
new  promise  operates  to  extend  the  life  of  the  debt  for  the  period  fixed  for 
an  action  in  the  debt  by  the  statute  as  it  exists  when  the  new  promise  is  made, 
although  the  statute  in  existence  when  the  debt  was  contracted  may  have 
fixed  a  different  period  for  such  an  action.2 

5.  Consideration.  —  The  consideration  for  the  new  promise  lies  in  the  orig- 
inal debt,  which,  though  it  may  be  barred,  is  still  a  valuable  consideration, 
since  the  statute  affects  the  remedy  merely  and  not  the  right.  Even  when  by 
express  statute  the  debt,  and  not  merely  the  remedy  thereon,  is  extinguished 
by  the  lapse  of  time,  the  new  promise  needs  no  other  consideration  than  the 
moral  obligation  arising  out  of  the  original  debt.3 

6.  Essential  Elements  Considered  —  a.  Conflict  of  Authority  —  Arising 
Out  of  Diversity  of  Views  as  to  Policy  of  Statute.  —  The  original  judicial  controversy  on 
the  question  whether  the  statute  merely  created  a  presumption  of  payment 
or  was  a  statute  of  repose  gave  rise,  in  the  early  cases,  to  a  great  diversity  of 
opinion  as  to  what  would  constitute  a  waiver  of  the  statute  or  remove  the  bar, 
the  courts  which  entertained  the  view  that  the  statute  created  merely  a  pre- 
sumption of  payment  allowing  the  slightest  recognition  of  the  debt  to  repel 
the  statute,  making  no  distinction  between  a  recognition  which  overcomes  the 
common  law  of  presumption  of  payment  and  that  which  repels  the  statute.4 
And  decisions  of  this  character  continued  for  some  time  after  the  original  con- 
troversy as  to  the  policy  of  the  statute  had  ended  in  favor  of  the  view  that  it 
was  a  statute  of  repose.5  On  the  other  hand,  courts  which  took  the  present 
view  of  the  policy  of  the  statute  have  been  less  liberal  in  recognizing  slight 
admissions  as  sufficient  to  start  the  running  of  the  statute  anew  or  to  repel  the 
bar  after  it  had  attached.6 

Arising  Out  of  Diversity  of  Opinion  as  to  Moral  Aspect  of  Statute.  — ■  The  Opposite 
aspects  of  the  statute  of  limitations  as  a  means  of  escape  from  honest  debts 
and  as  a  salutary  protection  against  stale  claims  have  likewise  caused  a  wide 
diversity  of  opinion  as  to  what  recognition  of  a  debt  will  defeat  the  operation 
of  the  statute;7  and  this  diversity  of  judicial  opinion  must  be  borne  in  mind 
in  weighing  the  value  of  any  particular  decision. 

Arising  Out  of  Statutory  Regulation  of  Rule.  —  The  original  English  statute  and  the 
earlier  statutes  in  the  United  States  contained  no  reference  to  the  doctrine 
of  new  promise.  But  in  comparatively  recent  years  the  legislatures  of  many 
of  the  states  have  enacted  specific  provisions  prescribing  what  shall  be  neces- 
sary to  constitute  a  new  promise  or  acknowledgment,  what  their  formalities 

1.  Scott  v.  Thornton,  104  Tenn.  547.  4.  See   Bryan    v.  Horseman,  4  East  599; 

2.  Ziegler  v.  Tennery,  23  111.  App.  133;  Dru-  Baillie  v.  Sibbald,  15  Ves.  Jr.  185;  Clark  v. 
ry  v.  Henderson,  143  111.  315 ;  Kluge  v.  Kluge,  Bradsha  w,  3  Esp.  155  ;  Peters  v.  Brown,  4  Esp. 
47  111.  App.  337;  Milwee  v.  Jay,  47  S.  Car.  430.  46;  Dovvihwaite  v.  Tibbut,  5  M.  &  S.  75;  Bui- 

In  Quimby  v.  Buzzell,  16  Me.  470,  the  Maine  lock  v.  Perry,  2  Stew.  &  P.  (Ala.)  319;  Austin 

statute  of  1838,  c.  343,  changing  the  existing  v.  Bostwick,  9  Conn.  496,  25  Am.  Dec.  42; 

law  so  as  to  give  to  an  indorsee  of  an  attested  Carroll  v.  Ridgaway,  8  Md.  328;  Baxter  v. 

note  the  same  length  of  time  in  which  to  sue  Penniman,  8  Mass.  133;  Fiske  v.  Needham,  11 

as  that  allowed  to  the  payee  in  the  note,  was  Mass.  452;   McLean  v.  Thorpe,  3  Mo.  215; 

held  to  control  as  to  indorsements  made  prior  Cadmus  v.  Dumon,  1  N,  J.  L.  204;  Cobham  v. 

Id  its  passage.  Mosely,  2  Hayvv.  (3  N.  Car.)  6,  2  Am.  Dec. 

3.  Moral  Obligation  Sufficient.  —  See  Pittman  612;  Lyon  v.  Marclay,  1  Watts  (Pa.)  271; 
v.  Elder,  76  Ga.  371 ;  Jordan  v.  Jordan,  85  Tenn.  Stevens?'.  Hewiti,  30  Vt.  262;  Gailer  v.  Grin- 
561.  And  see  supra,  this  tille.  Waiver  and  Agree.  nel,  2  Aik.  (Vt.)  349;  Beall  v.  Edmondson,  3 
ments  Not  to  Plead  Statute.    See  also  ihe  titles  Call  (Va.)  514. 

Bills  of  Exchange  and  Promissory  Notes,  5.  See  De  Forest  v.  Hunt,  8  Conn.  179; 

vol.  4,  p.  189;  Consideration,  vol.  6,  p.  680.  Henry  v.  Root,  33  N.  Y.  526. 

The  moral  obligation  of  a  surety  to  pay  a  6.  See  infra,  this  subsection.  Implication  of 

debt  which  he  has  guaranteed  is  sufficient  to  Both  Liability  and  Willingness  to  Pay. 

support  his  new  promise  to  pay  it.    Perkins  v.  7.  See  supra,  this  title,  The  Statutes  of  Lim- 

CReney,  114  Mich.  567.    Compare  Blakemore  itation — Operation  and  Effect — How  Regarded 

v.  Blakemore,  (Ky.  1898)  44  S.  W.  Rep.  96.  as  Defense. 
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shall  be,  and  what  their  effect,  and  these  statutes  have  occasioned  much 
diversity,  not  of  opinion,  but  of  decision.1 

Effect  of  This  Conflict  —  Value  of  Precedents.  —  The  necessary  consequence  of  this 
conflict  of  authority,  arising  from  the  various  causes  just  stated,  has  been  to 
affect,  to  a  large  extent,  the  value -of  the  decisions  as  authority  and  to  render 
precedents  of  less  importance.  It  is  not  practicable,  in  citing  the  many  cases 
on  this  subject,  to  divide  them  according  to  these  diversities  nor  to  state  the 
reasons  controlling  each  decision  ;  each  case  must  be  considered  with  reference 
to  the  term  when  it  was  rendered  (whether  after  or  before  the  settlement  of 
the  controversy  as  to  the  policy  of  the  statute  and  its  moral  aspect)  and  the 
local  statutes  which  may  have  controlled  it.  The  value  of  any  decided  case 
as  authority  is  also  affected  by  the  fact  that  the  conclusion  reached  in  it  is 
largely  influenced  by  the  facts  and  circumstances  incident  to  the  particular 
case  and  by  the  peculiar  language  or  conduct  involved.3 

b.  No  Analogy  to  Promise  by  Infant  or  Bankrupt. — The  rules 
governing  the  requirements  of  promises  relied  upon  to  constitute  a  ratification 
of  infants'  contracts  furnish  no  test  for  the  sufficiency  of  an  acknowledgment 
or  new  promise  which  will  remove  the  bar  of  the  statute  of  limitations.  Much 
less  formality  and  certainty  are  required  in  the  latter  class  of  cases.3  Nor  is 
there  any  analogy  between  an  acknowledgment  or  new  promise  to  remove  the 
bar  of  the  statute  of  limitations  and  a  new  promise  reviving  a  debt  from  which 
a  bankrupt  had  been  discharged.  In  the  former  case  the  integrity  of  the  debt 
itself  is  not  affected,  the  remedy  alone  being  barred,  while  in  the  latter  case 
the  discharge  of  the  bankrupt  operates  as  a  release  and  satisfaction  of  the 
debt.* 

c.  Express  Proiviise  Not  Necessary.  —  It  is  not  essential  that  there  be 
an  actual  or  express  promise  to  pay  ;  it  is  sufficient  that  a  promise  may  be 
fairly  implied  from  the  language  or  conduct  of  the  debtor.  The  whole  theory 
upon  which  acknowledgments  or  admissions  are  allowed  to  affect  the  statute 
is  that  they  imply  a  promise.5 

d.  Definiteness — (i)  As  to  Indebtedness  Intended.  —  It  must  always 
clearly  appear  that  the  acknowledgment  or  new  promise  relates  to  the  par- 
ticular claim  to  revive  which  it  is  relied  on.6 

1.  Sec  infra,  this  subsection,  Statutory  Reg.  plication  of  Both  Liability  and  Willingness  to 
illations;  Conditional  Acknowledgment  or  Prom-  Pay;  infra,  this  title.  Part  Payment —  Where 
ise;  Admission  that  Debt  Is  Unpaid.  Ineffective  to  Toll  Statute. 

2.  See  observations  of  Morton,  C.  J  ,  in  Krebs  5.  Implied  Promise  Sufficient.  —  Lee  v.  Wilmot, 
v.  Olmstead,  137  Mass.  504,  and  Pollock,  B.,  L.  R.  I  Exch.  364;  Kirk  v.  Williams,  24  Fed. 
in  Green  v.  Humphreys,  23  Ch.  D.  207.  Rep.  437;  Lord  v.  Shaler,  3  Conn.  131;  Black 

3.  See  Ford  v.  Phillips,  1  Pick.  (Mass.)  203;  v.  Reybold,  3  Harr.  (Del.)  528;  Burton  ». 
Gardner  v.  Webber,  17  Pick.  (Mass.)  412.  Wharton,  4  Harr.  (Del.)  296;  Bulloch  v.  Smith, 

4.  Not  Analogous  to  New  Promise  by  Discharged  15  Ga.  395;  Keener  v.  Crull,  19  111.  189;  Hardy 
Bankrupt. —  Waikins  v.  Stevens,  4  Barb.  (N.  Y.)  v.  Hardy,  79  Md.  9;  Knight  v.  House,  29  Md. 
168;  Soulden  v.  Van  Rensselaer,  9  Wend.  (N.  194,  96  Am.  Dec.  515;  Elliott  v.  Leake,  5  Mo. 
Y.)  297.  See  also  Rodgers  v.  Byers,  127  Cal.  208.  32  Am.  Dec.  314;  Shaeffer  v.  Hoffman, 
528;  Depuy  v.  Swart,  3  Wend.  (N.  Y.)  135,  20  113  Pa.  St.  1;  Lee  v.  Polk,  4  McCord  L.  (S. 
Am.  Dec.  673;  Carshore  v.  Huyck,  6  Barb.  (N.  Car.)  215;  Lee  v.  Perry,  3  McCord  L.  (S.  Car.) 
Y.)  583.  And  see  the  title  Insolvency  and  552,  15  Am.  Dec.  650;  Burden  v.  McElhenny, 
Bankruptcy,  vol.  16,  p.  769  et  sea.  2  Nott  &  M.  (S.  Car.)  60,  10  Am.  Dec.  570; 

A  different  rule  prevails  in  Tennessee.    The  Harwell  v.  McCullock,  2  Overt.  (Tenn.)  275. 
discharge  in    bankruptcy  operates,  like  the        6.  Definiteness    as    to    Indebtedness — United 

statute  of  limitations,  to  bar  the  remedy  only.  States.  —  See  Kirk  v.  Williams,  24  Fed.  Rep. 

"  The  debt  is  revived  in  each  class  of  cases  by  448. 

the  same  character  of  promise,  and  the  action         Arkansas. — Conway  v.   Reyburn,  22  Ark. 

lies  on  the  original  demand."    Cocke  v.  Hoff-  290;  Opp  v.  Wack,  52  Ark.  288. 
man,  5  Lea  (Tenn.)  110,  40  Am.  Rep.  23,  citing         Colorado,  —  Richardson  v.   Bricker,  7  Colo. 

Hunter   v.  Starkes,  8   Humph.  (Tenn.)  656;  58,  49  Am.  Rep.  344. 

Taylor  v.  Nixon,  4  Sneed  (Tenn.)  353;  and         Connecticut. — Cook  v.  Martin,  29  Conn.  63; 

Woodlie  v.  Towles,  9  Baxt.  (Tenn.)  592,  1  Buckingham  v.  Smith,  23  Conn.  453. 
Tenn.  Leg.  Rep.  331.    The  rule  is,  however,         Georgia. — Johnson  v.  Johnson,  80  Ga.  260; 

very  rigid  as  to  the  revival  of  a  debt  barred  by  Paille  v.  Plant,  109  Ga.  247;  Kirven  v.  Thorn, 

the  statute.    See  infra,  this  subsection,  dm-  ton,  no  Ga.  276;  Gaitrell  v.  Linn,  79  Ga.  700; 
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Where  There  Are  Several  Claims  held  by  one  creditor  against  the  same  debtor, 
therefore,  a  mere  general  acknowledgment  by  the  latter  will  not  take  any  of 
them  out  of  the  operation  of  the  statute  or  affect  its  running  against  them.1 
But  if  it  is  made  to  appear  that  there  was  but  a  single  transaction  between 
the  parties,  a  mere  reference  to  the  debt  is  sufficient  so  far  as  its  identity  is 
concerned.2 

(2)  As  to  Amount. —  If  the  debt  to  which  the  acknowledgment  or  new 
promise  relates  is  identified,  the  acknowledgment  need  not  specify  the  exact 
amount,  provided  it  refers  to  something  by  which  the  amount  can  be  readily 
ascertained.3  There  must,  however,  be  a  clear  recognition  of  some  amount 
due  which  is  reasonably  ascertainable.4 


Martin  v.   Broach,  6  Ga,  21,  50  Am.  Dec. 

306. 

Iowa.  —  Stout  v.  Marshall,  75  Iowa  498  (let- 
ter referring  merely  to  "  those  old  notes  "  in- 
s  ifficient). 

Kansas.  —  O'Riley  v.  Finnigan,  (Kan.  App. 
1899)  58  Pac.  Rep.  281. 

Kentucky.  —  Newdegate  v.  Early,  (Ky.  1899) 
49  S.  W.  Rep.  338. 

Maryland.  —  Shipley  v.  Shilling,  66  Md.  558. 

Massachusetts.  —  Gibson  v.  Grosvenor,  4 
Gray  (Mass.)  606. 

Mississippi.  —  Fletcher  v.  Gillan,  62  Miss.  8. 
See  also  Lawrence  Mangum,  30  Miss.  174; 
Mask  v.  Philler,  32  Miss.  23S. 

Nebraska.  —  Ashby  v.  Washburn,  23  Neb. 
57i. 

Neiv  York.  —  Clarke  v.  Dutcher,  9  Cow.  (N. 
Y.)  674;  Sands  v.  Gelston,  15  Johns.  (N.  Y.) 
511;  Stafford  v.  Bryan,  3  Wend.  (N.  Y.)  532. 

North  Carolina.  —  Arey  v.  Stephenson,  II 
Ired.  L.  (33  N.  Car.)  86;  Hussey  v.  Kirkman, 
95  N.  Car.  63. 

Pennsylvania.  —  Suler  v.  Sheeler,  22  Pa.  St. 
308;  Montgomery  v.  Cunningham,  104  Pa.  St. 
349;  Clark  v.  Maguire,  35  Pa.  St.  259;  Lawson 
v.  McCartney,  104  Pa.  St.  356;  Landis  v.  Roth, 
109  Pa.  St.  621,  58  Am.  Rep.  747;  Chapman's 
Appeal,  122  Pa.  St.  331;  Detzel  v.  Schomaker, 
(Pa.  1887)  11  Atl.  Rep.  637;  Painter's  Appeal, 
(Pa.  1886)  6  Atl.  Rep.  477;  Mayfaith's  Ap- 
peal, (Pa.  1885)  2  Atl.  Rep.  28;  Simrell  v.  Miller, 
169  Pa.  St.  326;  Wright  v.  Jordan,  181  Pa.  St. 
100  (plaintiff's  uncontradicted  evidence  suffi- 
cient to  piove  identity  of  debt);  Hancock  v. 
Melloy,  189  Pa.  St.  569;  Miller  v.  Baschore,  83 
Pa.  Si.  356,  24  Am.  Rep.  188;  Patterson  v. 
Neuer,  165  Pa.  St.  66. 

Rhode  Island.  — Shaw  v.  Newell,  2  R.  I.  264. 

South  Carolina.  ■ —  Lockhart?;.  Eaves,  Dudley 
L.  (S.  Car.)  321;  Robbins  v.  Farley,  2  Strobh. 
L.  (S.  Car.)  348. 

Texas.  —  Leigh  v.  Linthecum,  30  Tex.  100. 

Virginia. — Cole  v.  Martin,  (Va.  1901)  37  S. 
E.  Rep.  907. 

An  Admission  that  a  Specific  Sum  Is  Due  for 
Goods  Bought  on  a  certain  date  may  be  suffi- 
cient as  a  new  promise  without  specifying  the 
goods.    Yarbrough  v.  Gilland,  77  Miss.  139. 

Statute  Enforcing  Rule  of  Text.  —  Adams  v. 
Torry,  26  Miss.  499;  Thornton  v.  Crisp,  14 
Smed.  &  M.  (Miss.)  52;  Foute  v.  Bacon,  24  Miss. 
156.    See  also  Brody  v.  Doherty,  30  Miss.  40. 

1.  Several  Claims. —  Boxley  v.  Gayle,  19  Ala. 
151;  Buckingham  v.  Smith,  23  Conn.  453; 
Walker  v.  Griggs,  32  Ga.  119;  Smith  v.  Moul- 
ton,  12  Minn.  352. 

In  Colorado  the  doctrine  is  that  "  a  general 


promise  or  acknowledgment  of  indebtedness 
will  be  taken  to  relate  to  the  demand  in  suit; 
and  wherever  a  promise  or  acknowledgmeni  of 
indebtedness  is  once  proven,  the  burden  shifts 
to  the  defendant  to  show  that  it  relates  to  some 
other  debt  than  the  one  with  reference  to 
which  the  promise  presumably  was  made." 
Blackmore  v.  Neale,  (Colo.  App.  igoo)  60 
Pac.  Rep.  952.  See  also  Morrell  v.  Ferrier,  7 
Colo.  22. 

2.  Where  Single  Transaction  Only  Between  Par- 
ties.—  Mortell  v.  Ferrier,  7  Colo.  22;  Wright 
v.  Parmenter,  (Supm.  Ct.  App.  T.)  23  Misc. 
(N.  Y.)  629.  See  also  Gruenberg  v.  Buhring, 
5  Utah  414.  Compare  Opp  v.  Wack,  52  Ark. 
288. 

3.  Definiteness  as  to  Amount.  —  Chapman  v. 
Ba  nes,  93  Ala.  433;  Neustacher  v.  Schmidt, 
25  111.  App.  626;  Stoner  v.  Devilbiss,  70  Md. 
144;  Sugg  v.  Thrasher,  30  Miss.  135;  Fletchet 
v.  Gillan,  62  Miss.  8;  Hart  v.  Boyt,  54  Miss. 
547  [distinguishing  Lawrence  v.  Mangum,  30 
Miss.  171 ;  Davidson  v.  Morris,  5  Smed  &  M. 
(Miss.)  564;  Mask  v.  Philler,  32  Miss.  237]; 
Allen  v.  Hillman,  69  Miss.  225;  Hazlebaker  v. 
Reeves,  12  Pa.  St.  264;  Davis  v.  Steiner,  14  Pa. 
St.  275,  53  Am.  Dec.  547;  Miller  v.  Baschore, 
83  Pa.  St.  356,  24  Am.  Rep.  187;  Patierson 
v.  Neuer,  165  Pa.  St.  66,  35  W.  N.  C.  (Pa.) 
527;  Dick  v.  Mahoney,  21  Pa.  Co.  Ct.  241; 
Thompson  v.  Texas  Land,  etc.,  Co.,  (Tex. 
Civ.  App.  1893)  24  S.  W.  Rep.  856;  Stiles  v. 
Laurel  Fork  Oil,  etc.,  Co.,  (W.  Va.  igoo)  35  S. 
E.  Rep.  988.  Compare  Sigourney  First  Nat. 
Bank  v.  Woodman,  93  Iowa  668,  57  Am.  St. 
Rep.  287  (no  amount  specified);  Wilcox  v. 
Clarke,  18  R.  I.  324  (promise  to  pay  "  some- 
thing on  account  "  good). 

An  Admission  hy  the  Defendant  that  He  Owes 
the  Plaintiff  for  Services  is  a  sufficient  acknowl- 
edgment although  the  amount  to  be  paid  for 
such  services  may  not  have  been  fixed.  Smith 
v.  Pfau,  114  111.  494. 

4.  Matter  of  Sullenberger,  72  Cal.  549;  Pray 
v.  Garcelon,  17  Me.  145;  Kittredge  v.  Brown,  9 
N.  H.  377  (admission  that  there  is  "  some- 
thing" due  held  to  warrant  recovery  of  nom- 
inal sum  only);  Moore  v.  Hyman,  13  Ired.  L. 
(35  N.  Car.)  272;  Rainey  v.  Link,  3  Ired.  L. 
(25  N.  Car.)  376;  Peebles  v.  Mason,  2  Dev. 
L.  (13  N.  Car.)  367;  McRae  v.  Leary,  1  Jones  L. 
(46  N.  Car  )  91;  McBride  v.  Gray,  Busb.  L.  (44 
N.  Car.)  420;  Shaw  v.  Allen,  Busb.  L.  (44  N. 
Car.)  58. 

Proof  that  the  defendant,  referring  to  a 
settlement    of  certain    matters,   said  to  the 
plaintiff,  "  That  ought  to  have  been  settled 
long  ago,  and  you  shall  have  your  money 
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(3)  As  to  What  Debtor  Will  Do.  — The  debtor's  acknowledgment  or  prom- 
ise must  be  reasonably  definite  as  to  what  he  is  willing  or  proposes  to  do ;  a 
promise  merely  to  "settle  the  matter"  or  any  similar  indefinite  assurance  is 
not  sufficient.1  It  is  not  essential,  however,  that  the  promise  fix  the  time  of 
payment.3 

e.  Intention  to  Make  Acknowledgment. — An  Admission  or  Acknowledg- 
ment Must  Have  Been  Deliberately  Made  and  not  inadvertent,  and  it  will  not  affect  the 
bar  of  the  statute  where  the  accompanying  facts  and  circumstances  are  such  as 
to  repel  the  inference  or  leave  in  doubt  the  question  whether  the  party  intended 
thereby  to  prolong  the  period  of  legal  limitation  or  to  remove  the  bar  already 
attached.3 

A  Mere  Failure  to  Object  to  an  account  when  it  is  read  or  stated  to  a  defendant 
does  not  amount  to  an  acknowledgment  by  him  which  will  justify  the  inference 
of  a  promise  to  pay  it.4 

Circumstances  and  Method  of  Acknowledgment  Material.  —  As  indicating  the  intent 


inside  of  ten  days,"  is  sufficient  lo  establish  a 
new  promise.  Ward  v.  Jack,  172  Pa.  St.  416, 
51  Am.  St.  Rep.  744,  37  W.  N.  C.  (Pa.)  429. 

An  assurance'by  the  debtor  that,  "  You  need 
not  be  a  bit  afraid  of  me;  I  will  pay  you  every- 
thing I  owe  you ;  I  will  pay  you  every  cent,"  is 
not  sufficiently  definite  as  to  amount  to  con- 
stitute a  new  promise.  Patterson  .v.  Neuer, 
165  Pa.  St.  66. 

1.  Promises  to  "Settle"  and  the  Like  —  Ala- 
bama.—  Pearson  v.  Darrington,  32  Ala.  227; 
Chapman  v.  Barnes,  93  Ala.  433. 

California.  —  Matter  of  Sullenberger,  72  Cal. 
549- 

Iowa.  —  Stout  Marshall,  75  Iowa  498;  Nel- 
son v.  Hanson,  92  Iowa  356.  See  also  Cham- 
bers v.  Garland,  3  Greene  (Iowa)  322. 

Kentucky.  —  Fischer  v.  Hess,  9  B.  Mon. 
(Ky.)6i4. 

Louisiana. — Jewell's  Succession,  11  La.  Ann. 
83;  Penn  v.  Crawford,  16  La.  Ann.  255. 

Montana.  —  Braithwaite  v.  Harvey,  14  Monl. 
208,  43  Am.  St.  Rep.  625. 

Pennsylvania.  —  Kensington  Bank  v.  Patton, 
14  Pa.  St.  479,  53  Am.  Dec.  564;  Emerson  v. 
Miller,  27  Pa.  St.  278;  Wambold  v.  Hoover, 
110  Pa.  St.  9;  Tagart's  Estate,  167  Pa.  St.  467; 
Dick  v.  Mahoney,  21  Pa.  Co.  Ct.  241.  Com- 
pare Jones  v.  Moore,  5  Binn.  (Pa.)  573,  6  Am. 
Dec.  428. 

South  Carolina.  —  Milwee  v.  Jay,  47  S.  Car. 
430. 

Tennessee. — Crowder  v.  Nichol,  9  Yerg. 
(Tenn.)  453  (promise  to  "  fix  it  or  arrange  it  "). 

Texas.  —  Trainer  v.  Seymour,  10  Tex.  Civ. 
App.  674;  Meyer  v.  Andrews,  70  Tex.  327; 
Thompson  v.  Texas  Land,  etc.,  Co.,  (Tex.  Civ. 
App.  1893)  24  S.  W.  Rep.  856  (promise  to 
"  make  the  matter  all  right  "). 

Virginia.  —  Sutton  v.  Burruss,  9  Leigh  (Va.) 
381,  33  Am.  Dec.  246;  Gover  v.  Chamberlain, 
83  Va.  286,  citing  Aylett  v.  Robinson,  9  Leigh 
(Va.)  45,  and  Bell  v.  Crawford,  8  Gratt.  (Va.) 
110. 

See  also  Ennis  v.  Pullman  Palace  Car  Co., 
165  111.  161,  affirming  60  111.  App.  398  (prom- 
ise to  "  take  up  the  matter  of  your  salary  and 
settle  it,"  or  '  settle  this  thing,"  insufficient). 
Compare  Stoner  v.  Devilbiss,  70  Md.  144;  Rum- 
sey  v.  Settle,  120  Mich.  372;  Sluby  v.  Cham- 
plin,  4  Johns.  (N.  YO461;  Crandallf.  Mosten, 
(Supm.  Ct.  App.  Div.)  59  N.  Y.  Supp.  146,  42 


N.  Y.  App.  Div.  629;  Pinkerton  v.  Bailey,  8 
Wend.  (N.  Y.)  600  (promise  to  '*  settle  "  note 
sufficient);  McLin  v.  McNamara,  2  Dev.  &  B. 
Eq.  (22  N.  Car.)  82. 

But  in  Taylor  v.  Miller,  113  N.  Car.  340,  it 
was  held  that  if  the  circumstances  showed  that 
the  debtor's  expression.  "  I  propose  to  settle 
both  of  your  claims  the  first  of  next  month," 
was  intended  to  mean  "  I  will  pay,"  the 
language  might  justify  the  finding  of  a  new- 
promise.  See  also  Brody  v.  Doherty,  30  Miss. 
40,  holding  that  a  promise  lo  settle  in  the  next 
spring,  when  the  debtor  would  have  plenty  of 
money,  accompanied  with  an  admission  of  the 
justice  of  the  debt,  was  sufficient. 

In  Bean  v.  Wheatley,  13  App.  Cas.  (D.  C  ) 
473,  the  plaintiff  showed  to  the  defendant  the 
latter's  account  on  his  ledger,  whereupon  the 
defendant  remarked  that  he  wanted  to  pay 
what  heowedand  was  "  willing  to  settle  "  his 
account,  but  did  not  see  where  a  certain  credit 
to  which  he  was  entitled  had  been  allowed 
him.  On  this  being  pointed  out  to  him,  he 
said  nothing  more.  It  was  held  that  there  was 
an  acknowledgment. 

In  Cross  v.  Dunlavy,  (Tenn.  Ch.  1898)46  S. 
W.  Rep.  473,  repeated  promises  by  an  em- 
ployer to  his  employee  to  pay  him  well  were 
held  to  be  sufficient,  under  the  circumstances, 
to  save  the  claim  for  services  from  the  bar  of 
the  statute. 

2.  New  Promise  Need  Not  Fix  Time  of  Payment. 
—  See  Long  v.  Oxford,  104  N.  Car.  408,  hold- 
ing a  writing,  "  I  do  this  day  ac  knowledge  the 
debt  and  will  pay  the  same,"  to  be  sufficient. 

3.  Intention  to  Acknowledge  Necessary.  —  Ft. 
Scott  v.  Hickman,  112  U.  S.  150;  Ensign  v. 
Batterson,  6S  Conn.  298;  Thomas  z:  Carey,  26 
Colo.  485;  Chambers  v.  Garland,  3  Greene 
(Iowa)  322;  Roscce  v.  Hale,  7  Gray  (Mass.) 
274;  Holberg  v.  Jaffray,  65  Miss.  526;  Keener 
v.  Zartman,  144  Pa.  St.  179;  Hughes'  Estate, 
176  Pa.  St.  387.  See  also  O'Rilev  v.  Finigan, 
(Kan.  App.  1S99)  58  Pac.  Rep.  281. 

"  Any  Suggestion  Which  Qualifies  it  [the  ac- 
knowledgment] or  repels  the  ideaof  a  promise 
to  pay  destroys  the  effect  of  what  is  said." 
Cocke  v.  Weeks,  7  Hill  (N.  Y.)  45,  quoted  in 
Watkins  v.  Stevens,  4  Barb.  (N.  Y.)  168. 

4.  Failure  to  Object  to  Account.  —  Robinson  v. 
Monro,  (Tex.  Civ.  App.  1S94)  25  S.  W.  Rep.  53; 
Tazewell  v.  Whittle,  13  Gratt.  (Va.)  329. 
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and  purpose  of  the  debtor  and  consequently  the  effect  of  his  acknowledgment, 
the  circumstances  under  which  his  acknowledgment  is  made  and  the  manner 
in  which  he  makes  it  are  material  facts.1 

/.  Consistency  with  Promise  to  Pay  —  in  General.  —  No  matter  how 
clear  the  acknowledgment  of  the  indebtedness  may  be,  if  at  the  time  when  it 
is  made  it  is  qualified  in  a  way  that  repels  the  presumption  of  a  promise  to 
pay,  or  if  it  is  accompanied  by  expressions  inconsistent  with  such  a  promise, 
it  will  not  be  sufficient  to  stop  the  running  of  the  statute  or  to  remove  the  bar.2 

g.  Implication  of  Both  Liability  and  Willingness  to  Pay  — (i)  In 
General.  — The  United  States  Supreme  Court,  at  an  early  date,  deprecated  the 
extent  to  which  the  statute  of  limitations  was  being  emasculated  through  the 
extremely  liberal  views  which  were  adopted  as  to  acknowledgments,3  and 
established  the  rule  that  the  admission  or  recognition  of  the  debt  which  would 
amount  to  a  new  promise  must  be  something  more  than  an  acknowledgment 
consistent  with  the  implication  of  a  promise  to  pay  ;  that  it  must  be  such 
as  fairly  to  indicate  both  a  liability  and  a  willingness  to  pay.4  And  this 
view  has  been  largely  followed  in  the  courts  of  the  various  states 8  and  in 

24  Fed.  Rep.  446;  Bullion,  etc.,  Bank  v. 
Heglei,  93  Fed.  Rep.  890. 

5.  Justice  Story's  Rule  Followed  —  Alabama.  — 
Grimball  v.  Mastin,  77  Ala.  553. 

California.  —  McCormick  v.  Brown,  36  Cal. 
180,  95  Am.  Dec.  170;  Pierce  v.  Merrill,  128 
Cal.  473.  See  also  Booth  v.  Hoskins,  75  Cal. 
271. 

Colorado.  —  Thomas  v.  Carey,  26  Colo.  485; 
Adams  v.  Tucker,  6  Colo.  App.  393. 

Connecticut.  —  Ensign  v.  Batterson,  68  Conn. 
298;  Sanford  v.  Clark,  29  Conn.  457.  But  com- 
pare De  Forest  v.  Hunt,  8  Conn.  179;  Foster 
v.  Smith,  52  Conn.  449. 

Florida.  —  Patterson  v.  Cobb,  4  Fla.  481. 
Georgia.  —  Fellows  v.  Guimarin,  Dudley  (Ga.) 
100;  Brewster  v.  Hardeman,  Dudley  (Ga.)  138; 
Rudolph  v.  Sellers,  106  Ga.  485. 

Illinois.  —  Kimmel  v.  Schwartz,  1  111.  278; 
Ayers  v.  Richards,  12  111.  146;  Jackson  v. 
People,  40  111.  405;  Boone  v.  Colehour,  165  111. 
305  ("  an  intention  to  pay  it  must  be  shown  "); 
Wellman  v.  Miner,  179  111.  326,  reversing  73  111. 
App.  448. 

Indiana.  — Conwell  v.  Buchanan,  7  Blackf 
(Ind.)  537. 

Kentucky.  —  Warren  v.  Perry,  5  Bush  (Ky.) 
447;  Gray  v.  McDowell,  6  Bush  (Ky.)  475; 
Tillet  v.  Linsey,  6  J.  J.  Marsh.  (Ky.)  337; 
French  v.  Frazier,  7  J.  J.  Marsh.  (Ky)  425; 
McRoberts  v.  Hays,  15  Ky.  L.  Rep  400;  Chism 
v.  Barnes,  (Ky.  1898)  47  S.  W.  Rep.  232,  875 
(rule  peculiarly  strict  as  to  acknowledgments 
after  bar  has  attached);  Schonbachler  v.  Schon- 
bachler,  (Ky.  1900)  57  S.  W.  Rep,  233.  See 
also  Bell  v.  Morrison,  1  Pet.  (U.  S.)  352,  where 
the  early  Kent ucky  cases  were  reviewed  and 
the  law  of  lhat  state  was  determined. 

Maine. —  Porter  v.  Hill,  4  Me.  41;  Deshon 
v.  Eaton,  4  Me.  413. 

Maryland.  —  See  Stockett  v.  Sasscer,  8  Md. 
374;  Oliver  v.  Gray,  1  Har.  &  G.  (Md.)  204. 

Massachusetts.  —  Bangs  v.  Hall,  2  Pick. 
(Mass.)  368,  13  Am.  Dec.  437;  Gardner  v. 
Tudor,  8  Pick.  (Mass.)  206;  Cambridge  v. 
Hobart,  ic  Pick.  (Mass.)  232;  Taylor  v.  Fos- 
ter, 132  Mass.  30,  holding  that  the  admission 
"  must  be  under  such  circumstances  as  reason- 
ably and  by  fair  implication  lead  to  the  infer- 
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1.  See  Bowdin  v.  Greenwood,  L.  R.  13  Eq. 
281;  Quincey  v.  Sharpe,  1  Ex.  D.  72;  Skeet 
Lindsay,  2  Ex.  D.  314;  Kirk  v.  Williams,  24 
Fed.  Rep.  448;  Walsh  v.  Mayer,  in  U.  S.  31; 
Shepherd  Thompson,  122  U.  S.  231;  South- 
ern Pac.  Co.  v.  Prosser,  122  Cal.  413;  Drake 
v.  Sigerfoos,  39  Minn.  367;  Brady  v.  Doherty, 
30  Miss.  40. 

2.  Per  Spencer,  J.,  in  Sands  v.  Gelston,  15 
Johns.  (N.  Y.)5iJ.  See  also  infra,  this  sub- 
section, Admission  that  Debt  Is  Unpaid,  Com- 
pare Stoner  v.  Devilbiss,  70  Md.  144. 

See  also  in  support  of  the  rule  of  the  text  the 
following  cases: 

England.  —  A'Court  v.  Cross,  3  Bing.  329,  n 
E.  C.  L.  124. 

United  States.  —  Moore  v.  Columbia  Bank, 
6  Pet.  (U.  S.)  86;  Wetzell  v.  Bussard,  11  Wheat. 
(U.  S.)  309;  Jenkins  v.  Boyle,  2  Cranch  (C. 
C.)  120;  Green  v.  Coos  Bay  Wagon  Road  Co., 
23  Fed.  Rep.  67. 

Arkansas.  —  Sloan  v.  Sloan,  11  Ark.  29. 

Kentucky.  — Tillet  v.  Linsey,  6  J.  J.  Marsh. 
(Ky.)  337." 

Maryland.  —  Frey  v.  Kirk,  4  Gill  &  J.  (Md.) 
509,  23  Am.  Dec.  581;  Higdon  v.  Stewart,  17 
Md.  105. 

New  Hampshire.  —  Holt  v.  Gage,  60  N.  H. 
536. 

New  York.  —  Cocks  v.  Weeks,  7  Hill  (N.  Y.) 
46;  Porter  v.  M'Clure,  15  Wend.  (N.  Y.)  187 
(promise  by  debtor  to  pay  all  he  owed,  accom- 
panied with  denial  that  he  owed  anything). 

Pennsylvania. — Shaeffer  v.  Hoffman.  113 
Pa.  St.  1. 

South  Carolina.  —  Mil  wee  v.  Jay,  47  S.  Car. 
430. 

Qualified  Acknowledgment  and  Written  Waiver 
—  Held  Sufficient.  —  Crane  v.  Abel,  67  Mich. 
242. 

3.  See  the  opinion  of  Story,  J.,  in  Bell  v. 
Morrison,  1  Pet.  (U.  S.)  352. 

4.  See  Clementson  v.  Williams,  8  Cranch  (U. 
S.)  72;  Wetzell  v.  Bussard,  11  Wheat.  (U.  S.) 
310;  Bell  v.  Morrison,  1  Pet.  (U.  S.)  352;  Moore 
v.  Columbia  Bank,  6  Pet.  (U.  S.)g2;  Shepherd 
v.  Thompson,  122  U.  S.  231;  Ft.  Scott  v.  Hick- 
man, 112  U.  S.  150;  Georgia  Ins.,  etc.,  Co.  v. 
Ellicott,  Taney  (U.  S.)  131;  Kirk  v.  Williams, 
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England,'  although  by  statute  in  some  jurisdictions,2  and  by  judicial  con- 
struction in  others,3  a  much  more  lax  rule  is  applied. 

Virginia.  —  Sutton  v.  Burruss,  9  Leigh  (Va.) 
381,  33  Am.  Dec.  246;  Switzer  v.  Noffsinger, 
82  Va.  518.  See  also  Rome  v.  Marchant,  86 
Va.  177;  Gover  v.  Chamberlain,  83  Va.  286. 

West  Virginia.  —  Stiles  v.  Laurel  Fork  Oil, 
etc.,  Co.,  (W.  Va  1900)  35  S.  E.  Rep.  988.  See 
also  Stansbury  v.  Stansbury,  20  W.  Va.  23. 

Wisconsin.  —  Pritchard  v.  Howell,  I  Wis. 
131,  60  Am.  Dec.  363;  Pierce  v.  Seymour,  52 
Wis.  272,  38  Am.  Rep.  737. 

In  Hanson  v.  Towle,  19  Kan.  273,  Brewer, 
J.,  said:  "A  mere  reference  to  the  indebted- 
ness, although  consistent  with  its  existing 
validity  and  implying  no  disposition  to  ques- 
tion its  binding  obligation,  or  a  suggestion  of 
some  action  in  reference  to  it,  is  not  such  an 
'  acknowledgment  '  as  is  contemplated  by  the 
statute.  This  must  be  an  unqualified  and  di- 
rect admission  of  a  present-subsisting  debt  on 
which  the  party  is  liable  and  which  he  is  will- 
ing to  pay."  The  words  "  and  which  he  is 
willing  to  pay  "  were  expressly  repudiated  in 
Elder  v.  Dyer,  26  Kan.  611,  40  Am.  Rep.  320, 
but  in  an  explanatory  concurring  opinion, 
Brewer,  J.,  referred  to  his  language  in  the 
former  case,  saying:  "All  that  was  in  the 
thought  of  the  court  at  that  time  was  to  make 
emphatic  the  idea  that  an  acknowledgment 
was  an  unequivocal  admission  of  a  present 
and  subsisting  liability."  InGragg^.  Barnet, 
32  Kan.  310,  the  rule  as  laid  down  in  Hanson 
v.  Towle,  19  Kan.  273,  with  the  exception  of 
the  words  "and  which  he  is  willing  to  pay," 
is  declared  to  be  the  correct  one,  and  it  has 
been  consistently  applied  ever  since.  See 
Richards  v.  Hayden,  8  Kan.  App.  816. 

1.  In  England.  —  See  Hart  v.  Prendergast,  14 
M.  &  W.  744;  Tanner  -■.  Smart,  6  B.  &  C.  603, 
13  E.  C.  L.  273,  9  Dowl.  &  R.  549;  Morrell  v. 
Frith,  3  M.  &  W.  404;  Everett  v.  Robertson,  1 
El.  &  El.  19,  102  E.  C.  L.  19;  In  re  River 
Steamer  Co.,  L.  R.  6  Ch.  828;  Morgan  v. 
Rowlands,  L.  R.  7  Q.  B.  497;  Green  v.  Hum- 
phreys, 26  Ch.  D.  479,  53  L.  J.  Ch.  625;  Buck- 
master  v.  Russell,  10  C.  B.  N.  S.  750,  100  E. 
C.  L.  750;  In  re  Wolmerhausen,  62  L.  T.  N. 
S.  541.  Compare  Heyling  v.  Hastings,  5  Mod. 
425,  I  Ld.  Raym.  389,  1  Salk.  29,  Buller  N.  P. 
148/'/  Quantock  v.  England,  5  Burr.  2630; 
Trueman  v.  Fenton,  2  Cowp.  548;  Lawrence  v. 
Worrall,  Peake  N.  P.  (ed.  1795)  93. 

2.  See  infra,  this  subsection.  Statutory  Regu- 
lations. 

3.  The  Earlier  New  York  Cases  adhered  rigidly 
to  the  rule  of  Justice  Story  declared  in  Bell  v. 
Morrison,  1  Pet.  (U.  S.)  351,  and  required  that 
the  admission  of  the  debt  must  be  such  as 
to  indicate  a  liability  and  willingness  to  pay. 
See  Hancock  i>.  Bliss,  7  Wend.  (N.  Y.)  267, 
wherein  Savage,  C.  J.,  said:  "  If,  from  all  the 
conversation,  the  presumption  of  a  promise  is 
repelled,  01  the  expressions  be  equivocal, 
leading  to  no  certain  conclusions,  then  they 
ought  not  to  be  submitted  to  the  jury  as  evi- 
dence of  a  new  promise."  See  also  Stafford 
v.  Bryan,  3  Wend.  (N.  Y.)  536;  Purdy  v.  Aus- 
tin, 3  Wend.  (N.  Y.)  190;  Sherman  v.  Wake- 
man,  11  Barb.  (N.  Y  )  254;  Sands  v.  Gelston, 
15  Johns.  (N.  Y.)  520;  Clarke  v.  Dutcher.  9 
Cow.  (N.  Y.)  679;  Turner  v.  Martin,  4  Robt, 
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ence  that  the  debtor  intended  to  renew  his 
promise  of  payment." 

Minnesota.  —  Whitney  v.  Reese,  11  Minn. 
138;  Drake  v.  Sigafoos,  39  Minn.  367;  Denny 
v.  Marrett,  29  Minn.  361;  Brisbin  v.  Fanner, 
16  Minn.  215. 

New  Hampshire.  —  Blair  v.  Drew,  6  N.  H. 
247;  Manning  v.  Wheeler,  13  N.  H.  486;  Ven- 
tris  v.  Shaw,  14  N.  H.  425;  Belton  v.  Cutts,  11 
N.  H.  179;  Douglas  v.  Elkins,  28  N.  H.  26; 
Stowell  v.  Fowler,  59  N.  H.  585;  Holtz/.  Gage, 
60  N.  H.  541;  Gage  v.  Dudley,  64  N.  H.  271; 
Engel  v.  Brown,  69  N.  H.  183;  Mooar  v. 
Mooar,  69  N.  H.  643. 

New  Jersey.  —  Conover  v.  Conover,  1  N.  J. 
Eq.  403;  Belles  v.  Belles,  12  N.  J.  L.  339. 

North  Carolina.  —  Ferguson  v.  Taylor,  i 
Hayw.  (2  N.  Car.)  20;  Smallwood  v.  Small- 
wood,  2  Dev.  &  B.  L.  (19  N.  Car.)  330;  Mastin 
v.  Waugh,  2  Dev.  ii  B.  L.  (19  N.  Car.)  517; 
George  W.  Helm  Co.  v.  Griffin,  112  N.  Car. 
356.  See  also  Taylor  v.  Sledman,  11  Ired.  L. 
(33  N.  Car.)  447;  Newbern  Bank  v.  Sneed,  3 
Hawks  (10  N.  Car.)  500. 

Pennsylvania.  —  Guier  v.  Pearce,  2  Browne 
(Pa.)  35;  Eckert  v.  Wilson,  12  S.  &  R.  (Pa.)  393; 
Beck  v.  Beck,  25  Pa.  St.  124;  Weaver  v.  Weaver, 
54  Pa.  St.  152;  Palmer  v.  Gillespie,  95  Pa.  St. 
340,  40  Am.  Rep.  657;  Miller  v.  Baschore,  83 
Pa.  St.  356,  24  Am.  Rep.  187;  Johns  v  Lantz, 
63  Pa.  St.  324  ("the  decisions  of  this  court  ap- 
ply very  strict  rules  to  acknowledgments,  and 
very  rightly  so"),  quoted  in  Shaeffer  v.  Hoff- 
man, 113  Pa.  St.  1;  Webster  v.  Nevvbold,  41  Pa. 
St.  482,  82  Am.  Dec.  487;  Zacharias  v.  Zacha- 
rias,  23  Pa.  St.  452;  Shitler  v.  Bremer,  23  Pa. 
St.  413;  Stewart  v.  McBurney,  (Pa.  1895)  1  Atl. 
Rep.  639;  Ulrich  v.  Getz,  9  Pa.  Super.  Ct.  289; 
Yost  v.  Grim,  116  Pa.  St.  527;  Heany  v. 
Schwartz,  155  Pa.  St.  154;  Ritter's  Appeal,  161 
Pa.  St.  79,  34  W.  N.  C.  (Pa.)  278;  Detzel  v. 
Shoemaker,  (Pa.  1887)  11  Atl.  Rep.  637. 

South  Carolina.  —  Young  v.  Monpoey,  2  Bai- 
ley L.  (S.  Car  )  278;  Cohen  v.  Aubin,  2  Bailey 
L  (S.  Car.)  283;  Lowry  v.  Dubose,  2  Bailey  L. 
(S.  Car.)  425;  Trammel  v.  Salmon,  2  Bailey 
L.  (S.  Car.)  308;  Allcock  v.  Ewen,  2  Hill  L.  (S. 
Car.)  326;  Williamson  v.  King,  2  McMull.  L. 
(S.  Car.)  505;  Horlbeck  v.  Hunt,  I  McMull. 
L.  (S.  Car.)  197. 

Tennessee.  —  Broddie  v.  Johnson,  1  Sneed 
(Tenn.)  468  [quoting  and  applying  the  rule  of 
Bell  v.  Morrison,  1  Pet.  (U.S.)  352];  Allison  v. 
Bradford,  1  Shannon  Tenn.  Cas.  619;  Russel  v. 
Gass,  Mart.  &  Y.  (Tenn  )  270;  Belote  v.  Wynne, 
7  Yerg.  (Tenn.)  534  (must  be  express  promise 
to  pay  or  admission  of  existing  debt  still  due 
which  debtor  is  willing  to  pay);  Thompson 
v.  French,  10  Yerg.  (Tenn.)  456;  Partee  v. 
Badget,  4  Yerg.  (Tenn.)  174,  26  Am.  Dec.  220; 
B  jtler  v.  Winters,  2  Swan  (Tenn.)  92;  Fuqua 
v.  Dinwiddie,  6  Lea  (Tenn.)  648;  Shown  v. 
Hawkins,  85  Tenn.  214. 

Texas.  — Crawford  County  Bank  v.  Henry, 
(Tex.  Civ.  App.  1S97)  41  S.  W.  Rep.  201  (must 
be  express  promise  or  something  implying 
promise). 

Vermont.  —  Barlow  v.  Bellamy,  7  Vt.  54; 
Smith  v.  Purmort,  63  Vt.  378;  Brainard  v. 
Buck,  25  Vt.  573,  60  Am.  Dec.  291. 
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LI  MIT  A  TION  OF  ACTIONS.  and  Acknowledgment. 


The  Original  Conception  of  the  Doctrine  of  a  new  promise  avoiding  the  effect  of  the 
statute  and  the  method  of  pleading  gives  support  to  the  rule  requiring  that 
the  acknowledgment  shall  indicate  both  a  liability  and  a  willingness  to  pay.1 

(2)  Statutory  Regulations.  —  By  statute  in  several  jurisdictions  it  is  not 
necessary  that  the  acknowledgment  shall  imply  a  promise  to  pay;  an  admis- 
sion of  the  debt  as  an  existing  liability  is  sufficient  even  though  it  is  accom- 
panied by  words  which  repel  any  implication  of  such  a  promise.2 

h.  Unqualified  and  Unconditional  Character  —  (1)  General  Rule. 
—  The  acknowledgment  or  new  promise  should  be  clear,  distinct,  and  unequiv- 
ocal, unaccompanied  by  conditions  or  limitations.3 

(2)  Conditional  Acknowledgment  or  Promise.  —  Under  the  rule  just  stated 


(N.  Y.)  661;  Roosevelt  v.  Mark,  6  Johns.  Ch. 
(N  Y.)  290;  Wakeman  v.  Sherman,  9  N.  Y. 
88;  Stafford  v.  Richardson,  15  Wend.  (N.  Y.) 
302. 

"  There  must  be  an  express  promise,  or  an 
acknowledgment  of  a  present  indebtedness; 
a  subsisting  liability  and  a  willingness  to 
pay."  Watkins  v.  Stevens,  4  Barb.  (N.  Y.)  168, 
quoting  Allen  v.  Webster,  15  Wend.  (N.  Y.) 
284. 

But  in  Henry  v.  Root,  33  N.  Y.  526,  ihe 
court,  per  Davies,  J.,  discussed  at  length  the 
distinction  between  a  new  promise  or  ac- 
knowledgment sufficient  to  remove  ihe  bar  of 
the  statute  and  that  required  to  remove  the 
effect  of  a  discharge  in  bankruptcy  or  to  vali- 
date an  infant's  contract.  The  court  reviewed 
the  New  York  cases  fully,  criticising  adversely 
soma  which  follow  Mr.  Justice  Story's  rule  (in 
Bell  v.  Morrison,  1  Pet.  (U.  S.)  351)  that  the 
acknowledgment  must  indicate  both  a  liability 
and  a  willingness  to  pay,  and  said :  "A  review 
of  the  cases  *  *  *  will  clearly  show  that 
a  bare  or  mere  acknowledgment  of  the  exist- 
ence of  the  debt  is  sufficient,  as  the  law  will 
imply  or  infer  from  its  existence  a  promise  to 
pay  it." 

Missouri.  —  In  Chidsey  v.  Powell,  91  Mo.  622, 
60  Am.  Rep.  267,  a  letter  by  the  defendant, 
written  before  the  debt  had  become  barred, 
read:  "  I  am  very  sorry  that  I  cannot  comply 
with  your  request  to  let  you  have  some  part  of 
the  debt  I  owe  you.  *  *  *  I  am  sorry,  and 
cannot  see  now  when  I  can  pay  any."  It 
was  held  that  this  was  not  inconsistent  with 
an  implied  promise  to  pay,  and  therefore 
started  the  statute  anew.  Citing  Elliott  v. 
Leake,  5  Mo.  209,  32  Am.  Dec.  314;  Boyd  v. 
Hurlbut,  41  Mo.  264.  Compare,  however, 
Mastin  v.  Branham,  86  Mo.  643,  holding  that 
the  debtor  must  have  expressed  himself  as 
both  liable  and  willing  to  pay. 

Maryland.  —  See  Brookes  v.  Chesley,  4  Gill 
(Md.1  205;  Quimby  v.  Wroth,  3  Har.  &  J.  (Md  ) 
249;  Beeler  v.  Clarke,  90  Md.  221. 

1.  See  supra,  this  section,  Theory  of  Rule. 
In  Jones  v.  Moore,  5  Binn.  CPa.)  573,  6  Am. 

Dec.  428,  the  court,  per  Tilghman,  C.  J.,  ob- 
served' "  When  the  defendant  pleads  non 
assumpsit  infra  sex  annos,  and  the  plaintiff  re- 
plies assumpsit  infra  sex  annos.  how  can  the 
issue  be  found  foi  the  plaintiff  without  proof 
of  a  promise,  express  or  implied,  within  six 
years?"  Quoted  and  applied  in  Danforth  v. 
Culver,  11  Johns.  (N.  Y.)  146,  6  Am.  Dec.  361. 

2.  Statutes.  —  Such,  for  example,  is  the  pro- 
vision of  the  Nebraska  statute,  Code  Civ  Pro. 
Neb.,  §  22.    See  Rolfe  v.  Pilloud,  16  Neb.  21 ; 


Devereaux  v.  Henry,  16  Neb.  55.  Compare 
Nelson  y.  Becker,  32  Neb.  99. 

A  statute  practically  identical  with  that  of 
Nebraska  exists  in  Kansas  (Code  Civ.  Pro. 
Kan.,  §  ]8).  The  same  construction  is  ap- 
plied. Cleveland  Paper  Co.  v.  Mauk,  8  Kan. 
App.  562,  quoting  and  following  Elder  v.  Dyer, 
26  Kan.  604,  40  Am.  Rep.  320;  Devereaux  v. 
Henry,  16  Neb.  55. 

Under  these  statutes,  a  case  may  be  taken 
out  of  the  operation  of  the  statute  of  limita- 
tions in  any  one  of  three  ways:  (1)  by  the  pay- 
ment of  part  of  the  principal  or  interest ;  (2)  by 
an  acknowledgment,  in  writing,  of  an  existing 
liability,  debt,  or  claim,  signed  by  the  party 
to  be  charged;  (3)  by  a  promise  of  payment  in 
writing,  signed  by  the  party  to  be  charged. 
It  is  not  essential  that  all  these  things  should 
coexist,  but  only  that  one  of  them  should  exist ; 
nor  is  it  necessary  that  the  acknowledgment 
amount  to  a  new  promise.  Elder  v.  Dyer,  26 
Kan.  604,  40  Am.  Rep.  320,  quoted  in  Ft.  Scott 
v.  Hickman,  112  U.  S.  150.  See  also  Barlow 
v.  Barner,  1  Dill.  (U.  S.)  418. 

A  mere  statement  headed  "  A,  debtor  to  B," 
and  containing  the  dates  and  amounts  of  cash 
items  received  by  A,  is  not  sufficient  as  an  ac- 
knowledgment. Johnson  v.  Ghost,  11  Neb. 
414.  Nor  is  a  letter  by  the  debtor  protesting 
against  the  validity  of  the  debt,  but  offering  a 
small  amount  by  way  of  compromise,  suffi- 
cient.   Nelson  v.  Becker,  32  Neb.  99. 

3.  General  Rule —  England.  —  Hart  v.  Pren- 
dergast,  14  M.  &  W.  741. 

United  States.  —  Bell  v.  Morrison,  I  Pet.  (U. 
S.)  352;  Shepherd  v.  Thompson,  122  U.  S.  231. 

Alabama.  — Bates  z>.  Bates,  33  Ala.  102; 
Strickland  v.  Walker,  37  Ala.  385,  1  Ala.  Sel. 
Cas.  512;  Evans  v.  Casey,  29  Ala.  99. 

Arkansas.  —  Brown  71.  State  Bank,  10  Ark. 
134;  Grant  v.  Ashley,  12  Ark.  762. 

Colorado.  —  Sears  v.  Hicklin,  3  Colo.  App. 
331;  Cornett  v.  Smith,  (Colo.  App.  1900)  60 
Pac.  Rep.  953;  Toothaker  v.  Boulder,  13  Colo. 
219. 

Illinois.  —  Parsons  v.  Northern  Illinois  Coal, 
etc.,  Co.,  38  111.  430;  Drury  v.  Henderson,  36 
111.  App.  521. 

Indiana.  —  McNear  v.  Roberson,  12  Ind. 
App.  87  (promise  to  pay  if  time  given). 

Kentucky.  —  Harrison  v.  Handley,  1  Bibb 
(Ky.)  443;  Head  v.  Manners,  5  J.  J.  Marsh. 
(Ky.)  255. 

Louisiana'. — Jewell's  Succession,  11  La. 
Ann.  83. 

Maine.  —  Perley  v.  Little,  3  Me.  97. 
Montana.  — ■  Braithwaite  v.  Harvey,  14  Mont. 
208,  43  Am.  St.  Rep.  625. 
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LIMITATION  OF  ACTIONS. 


and  Acknowledgment. 


a  conditional  acknowledgment  or  promise,  alone  and  of  itself,  is  insufficient.1 
But  in  order  to  invalidate  an  otherwise  sufficient  acknowledgment  by  the 
application  of  this  rule,  there  must  be  a  real  condition ;  that  part  of  the 
acknowledgment  or  promise  claimed  to  be  a  condition  must  be  an  actual 
condition  and  not  a  mere  incident.2 

An  Expression  of  a  willingness  to  Pay  if  the  debtor  is  able,  or  a  similar  expression, 
is  a  qualified  new  promise  and  insufficient  to  affect  the  statute  ;  3  so  also  of  a 
promise  to  pay  "  such  amount  as  I  can."4 

(3)  Fulfilment  of  Condition.  —  Notwithstanding  the  fact  that  a  new  promise 
is  conditional,  such  promise  or  acknowledgment  will  become  sufficient  and  will 
save  the  debt  from  the  operation  of  the  statute  if  it  is  made  to  appear  that 


New  Jersey.  —  Miller  v.  Teeter,  53  N.  J.  Eq. 
262. 

New  York.  —  Cocks  v.  Weeks,  7  Hill  (N.  Y.) 
45;  Stafford  v.  Bryan,  3  Wend.  (N.  Y.)  532. 

North  Carolina.  —  Long  i>.  Jameson,  1  Jones 
L.  (46  N.  Car.)  476;  George  W.  Helm  Co.  v. 
Griffin,  112  N.  Car.  356. 

Pennsylvania.  —  Allison  v.  Pennington,  7  W. 
&  S.  (Pa.)  180;  Gilkyson  v.  Larue,  6  W.  &  S. 
(Pa.)  213;  Berghaus  v.  Calhoun,  6  Waits  (Pa.) 
219;  Allison  v.  James,  9  Watts  (Pa.)  380; 
Magee  v.  Magee,  10  Watis  (Pa  )  172;  Ash  v. 
Patton,  3  S.  &  R.  (Pa.)  300;  Farley  v.  Kusten- 
bader,  3  Pa.  St.  418;  Harbold  v.  Kuniz,  16  Pa. 
St.  210;  Yaw  v.  Kerr,  47  Pa.  St.  333;  Wolfens- 
bergen  v.  Young,  47  Pa.  St.  516;  Simrell  v. 
Miller,  169  Pa.  St.  326;  Hostetler  v.  Hollin- 
ger,  1 1 7  Pa.  St.  606;  Drawbaugh  v.  Draw- 
baugh,  7  Pa.  Super.  Ct.  349. 

South  Carolina.  —  Brown  v.  Joyner,  I  Rich. 
L.  (S.  Car.)  210;  Newcomb  v.  Neil,  Harp.  L. 
(S.  Car.)  355. 

Texas.  — Smith  v.  Fly.  24  Tex.  345,  76  Am. 
Dec.  109;  Krueger  v.  Krueger,  76  Tex.  178; 
Gathright  v.  Wheat,  70  Tex.  740;  McDonald 
v.  Grey,  29  Tex.  80. 

Vermont.  —  Cross  v.  Conner,  14  Vt.  394. 

1.  See  the  cases  cited  in  the  preceding  note. 

2.  Must  Be  Real  Condition.  —  Southern  Pac. 
Co.  v.  Prosser,  122  Cal.  413;  Ogden  v.  Went- 
worth  68  111.  App.  94;  Luna  v.  Edniston,  5 
Sneed  (Tenn.)  162.  See  also  Waldron  v.  Alex- 
ander, 136  111.  550. 

A  Promise  to  Pay  in  Specific  Articles  a  debt 
payable  in  money  is  a  conditional  new  prom- 
ise, and  is  not  available  unless  the  credilor 
proves  his  willingness  to  accept  payment  in 
such  articles.  Bush  v.  Barnard,  8  Johns.  (N. 
Y.)407. 

A  Promise  to  Pay  if  Time  Is  Given,  a  definite 
time  being  stipulated,  is  a  sufficient  new 
promise.  Mandel  v.  Gundershimer,  61  111. 
App,  332.  Compare,  however,  McNear  v.  Rob- 
erson,  12  Ind.  App.  87;  Wells  v.  Hill,  riS  N. 
Car.  goo. 

If  the  Creditor  Declines  to  Accept  the  Condition 

which  the  debtor  attaches  to  his  promise,  he 
cannot  rely  upon  such  promise  as  preventing 
the  operation  of  the  statute.  See  Pearson  v. 
Harper,  11  La.  Ann.  184;  Exeter  Bank  v.  Sul- 
livan. 6  N.  H.  124. 

Nebraska  Statute  —  Conditional  Promise  Suffi- 
cient.—  See  Devereaux  v.  Henry,  16  Neb.  55; 
Rolfe  v.  Pilloud,  16  Neb.  21. 

3.  Promise  to  Pay  as  Soon  as  Able,  and  the  Like 
—  England.  —  Tanner  v.  Smart,  6  B.  &  C.  603, 
13  E.  C.  L.  273,  9  Dowl.  &  R.  549;  Davies  v. 


Smith,  4  Esp.  36;  In  re  Bethell,  34  Ch.  D.  561; 
Scales  v.  Jacob,  3  Bing.  638;  Haydon  v.  Wil- 
liams, 7  Bing.  163,  20  E.  C.  L.  86,  4  M.  &  P. 
811;  Ayton  v.  Bolt,  4  Bing.  105,  13  E.  C.  L. 
361,  12  Moo.  305;  Gould  v.  Shirley,  2  M.  &  P. 
581,  17  E.  C.  L.  219. 

Colorado.  —  Richardson  v.  Bricker,  7  Colo. 
58,  49  Am.  Rep.  344  (ability  to  pay  question 
for  j  ury). 

Kansas.  —  Hanson  v.  Towle,  19  Kan.  273; 
Dezell  v.  Thayer,  2  Kan.  App.  587. 

Maine.  —  Mattocks  v.  Chadwick,  71  Me.  313. 

Massachusetts.  —  Bid  well  v.  Rogers,  10  Allen 
(Mass.)  438. 

New  York.  — Tompkins  v.  Brown,  1  Den. 
(N.  Y.)  247. 

Pennsylvania.  —  Laforge  v.  Jayne,  9  Pa.  St. 
410;  Love  v.  Hough,  2  Phila.  (Pa.)  350,  14 
Leg.  Int.  (Pa.)  316;  Hartranft's  Estate,  153  Pa. 
St.  530,  34  Am.  St.  Rep.  717,  32  W.  N.  C.  (Pa.) 
145.  It  was  shown  in  this  case,  in  addition, 
that  the  defendant  had  repeatedly  admitted 
the  correctness  of  the  notes  and  had  promised 
to  sign  new  ones,  bui  had  failed  to  do  so.  It 
was  held,  however,  that  the  qualification  an- 
nulled the  effect  of  his  admissions.  Compare 
Wells  v.  Wilson,  140  Pa.  St.  645. 

Tennessee.  —  Scolt  v.  Thornton,  104  Tenn. 
550;  Shown  v.  Hawkins,  85  Tenn.  214. 

Texas.  —  Lange  v.  Caruthers,  70  Tex.  718. 

Compare  Norton  v.  Shepard,  48  Conn.  141, 
40  Am.  Rep.  157;  Beasley  v.  Evans,  35  Miss. 
196;  First  Cong.  Soc.  v.  Miller,  15  N.  H.  520; 
Cummings  v.  Gasselt.  19  Vt.  30S. 

Plaintiff  Not  Eound  to  Prove  Continued  Ability. 
—  Lange  v.  Caruthers,  70  Tex.  718. 

Where  the  Debtor  Promised  to  Pay  "  as  Soon  as 
Convenient,"  the  plaintiff  must  show  that  the 
debtor  had  become  able  to  pay  or  that  it  was 
convenient  for  him  to  do  so.  Edmunds  v. 
Downes,  2  Cromp.  &  M.  459,  4  Tyrw.  173. 
The  fact  of  convenience  is  so  difficult  of  proof 
and  the  meaning  of  the  term  so  indefinite,  that 
the  courts  are  generally  agreed  in  holding 
such  a  promise  equivalent  to  one  to  pay  as  soon 
as  the  debtor  is  able.  Cocks  v.  Weeks,  7  Hill 
(N.  Y.)  46. 

Promise  Conditioned  on  Another  Year  of  Success- 
ful Business.  —  In  Wakeman  Sherman,  9  N. 
Y.  85,  where  a  debtor  promised  to  pay  a  debt 
barred  by  the  statute  if  he  had  another  year 
of  successful  business,  and  had,  at  the  time  of 
making  the  promise,  certain  property,  it  was 
held  that  evidence  as  to  his  owning  real  estate 
in  New  York  city  was  not  competent  as  show- 
ing a  fulfilment  of  the  condition. 

4.  Boynton  v.  Moulton,  159  Mass.  248. 
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the  condition  has  been  fully  met ;  and  to  show  such  fulfilment  is  incumbent 
on  the  plaintiff.1 

(4)  Acknowledgment  of  Portion  of  Debt.  —  An  express  new  promise  may  be 
limited  by  conditions  made  a  part  of  it,*  and  the  effect  of  an  acknowledgment 
as  evidence  of  a  new  promise  may  be  qualified  in  the  same  way.3  Therefore 
an  acknowledgment  of  a  certain  sum  as  due  is  evidence  of  a  new  promise  only 
to  the  extent  of  the  amount  admitted.4 

(5)  Offer  to  Compromise  or  Arbitrate.  —  No  new  promise  or  acknowledg- 
ment can  be  implied  from  a  proposal  or  agreement  to  submit  the  claim  in 
question  to  arbitration  and  to  pay  the  amount  awarded;5  nor  will  an  offer  to 
compromise  or  settle  the  matter  be  sufficient  to  amount  to  an  acknowledg- 
ment.® Neither  proposal  would  naturally  import  a  promise  to  pay  the  amount 
claimed,  but  either  would  indicate  rather  the  opposite. 


1.  Conditional  New  Promise  After  Condition 
Fulfilled  —  England.  —  Buckmaster  v.  Russell, 
10  C.  B.  N.  S.  745,  ioo  E.  C.  L.  745;  Loweth 
v.  Fothergill,  4  Campb.  185;  Ayton  v.  Bolt,  4 
Bing.  105,  J3  E.  C.  L.  361;  Davies  v.  Smith,  4 
Esp.  36;  Hart  v.  Prendergast,  14  M.  &  W.  745. 
Compare  Green  v.  Humphreys,  23  Ch.  D.  207, 
25  Ch.  D.  474. 

United  States.  —  Bullion,  etc.,  Bank  v. 
Hegler,  93  Fed.  Rep.  890;  Moore  v.  Columbia 
Bank,  6  Pet.  (U.  S.)  92. 

Alabama.  —  Bates  v.  Bates.  33  Ala.  102. 

Colorado. — Toothaker  v.  Boulder,  13  Colo. 
219;  Merrell  v.  Ferrier,  7  Colo.  22;  Willoughby 
v.  George.  5  Colo.  80. 

Illinois.  —  Mullett  v.  Shrumph,  27  111.  107; 
Carroll  v.  Forsyth,  6g  111.  127;  St.  Louis,  etc., 
R.  Co.  v.  Rice,  170  111.  354,  affirming  69  111. 
App.  244;  Parsons  v.  Northern  Illinois  Coal, 
etc.,  Co.,  38  Hi.  430;  Murphy  v.  Holway,  25 
111.  App.  554;  Drury  v.  Henderson,  36  111.  App. 

52I.- 

Louisiana.  —  McCranie  v.  Murrell,  22  La. 
Ann.  477. 

Maine. — Seaward  v.  Lord,  t  Me.  163,  10 
Am.  Dec.  50.    See  also  Morton  v.  Chandler,  8 

Me.  9. 

Maryland. — Oliver  v.  Gray,  r  Har.  &  G. 
(MdO  204. 

Massachusetts.  —  Robbins  v.  Otis,  I  Pick. 
(Mass  )  368,  3  Pick.  (Mass.)  4;  Mumford  v. 
Freeman,  8  Met.  (Mass.)  432,  41  Am.  Dec. 
532;  Bangs  u.  Hall,  2  Pick.  (Mass.)  374,  13 
Am.  Dec.  437. 

New  Hampshire.  —  Betton  v.  Cutts,  11  N.  H. 
170;  Manning  v.  Wheeler,  13  N.  H.  486. 

New  York.  —  Tompkins  v.  Brown,  1  Den. 
(N.  Y.)  247;  Manchester  v.  Braedner,  107  N. 
Y.  346,  1  Am.  St.  Rep.  829;  Matter  of  Ken- 
drick,  107  N.  Y.  104;  Cocks  v.  Weeks,  7  Hill 
(N.  Y.)  45;  Bush  v.  Barnard,  8  Johns.  (N.  Y.) 
407,  Deon  v.  Hewit,  5  Wend.  (N.  Y.)  257; 
Allen  v.  Webster,  15  Wend.  (N.  Y.)  284. 

North  Carolina.  —  Bates  v.  Herren,  95  N. 
Car.  388. 

Pennsylvania.  —  Hostetter  v.  Hollinger,  117 
Pa.  Si.  606;  Croraan  v.  Stall,  119  Pa.  St.  91. 
Compare  Linderman  v.  Pomeroy,  142  Pa.  St. 
168,  24  Am.  St.  Rep.  494,  holding  that  the  bar 
of  the  statute  was  not  removed  by  the  defend- 
ant's statement  that  if  he  owed  anything  to 
the  plaintiff  he  would  pay  it. 

Klwde  Island.  — Shaw  v.  Newell,  I  R.  I.  488; 
Keenan  v.  Keenan,  20  R.  I.  105. 

Tennessee.  —  Shown  v.  Hawkins,  85  Tenn. 
214;  Luna  v.  Edmiston,  5  Sneed  (Tenn.)  159. 


Texas.  —  Mitchell  v.  Clay,  8  Tex.  443; 
Lange  v.  Caruthers,  70  Tex.  718. 

Virginia.  —  Farmers'  Bank  v.  Clarke,  4 
Leigh  (Va.)  603. 

Compare  Sedgwick  v.  Gerding,  55  Ga.  264. 
And  see  infra,  this  title.  Burden  0/  Proof. 

2.  Mooar  v.  Mooar,  69  N.  H.  643;  Stowell 
v.  Fowler,  59  N.  H.  585;  Betton  v.  Cutts,  11 
N.  H.  179. 

3.  Lucas  v.  Thorington,  5  Ala.  504;  Whitta- 
ker  v.  Crow,  132  111.  627,  affirming  32  111.  App. 
29;  Mask  v.  Philler,  32  Miss.  237;  Dodge  v. 
Leavilt,  59  N.  H.  245;  Engel  v.  Brown,  69  N. 
H.  183. 

One  of  Two  Joint  Debtors,  upon  demand  for 
payment  of  the  note,  offered  to  pay  one  half 
of  the  amount  due  on  it,  but  refused  to  pay 
the  oiher  half,  saying  that  his  codebtor  ought 
to  pay  that.  It  was  held  that  this  would  not 
affeci.  the  running  of  the  statute  as  to  the  en- 
tire debt.     Phelps  v.  Stewart,  12  Vt.  256. 

4.  Weare  v.  Chase,  58  N.  H.  225;  Kittredge 
v.  Brown,  9  N.  H.  379;  Exeter  Bank  v.  Sulli- 
van, 6  N.  H.  132;  Mooar  v.  Mooar,  £9  N.  H. 
643- 

5.  Offer  to  Arbitrate. —  Hales  v.  Stevenson,  9 
Jur.  N.  S.  300,  11  W.  R.  33,  7  L.  T.  N.  S.  317, 
affirmed  11  W.  R.  952,  8  L.  T.  N.  S.  798;  Cur- 
tis v.  Sacramento,  7oCal.  412;  Shaw  v.  Newell, 
1  R.  I.  488. 

For  a  case  where,  notwithstanding  a  provi- 
sion for  arbitration,  the  circumstances  were 
held  to  be  sufficient  to  take  the  debt  out  of 
the  statute,  see  Cheslyn  v.  Dalby,  4  Y.  &  C. 
Exch.  238. 

A  Promise  to  Arbitrate  Coupled  with  an  Ac- 
knowledgment of  Some  Indebtedness  is  not  suffi- 
cient.   Curtis  v.  San  Francisco,  70  Cal.  412. 

An  Actual  Submission  to  Arbitration,  upon 
which  an  award  is  made,  followed  by  a  suil  to 
enforce  execution  of  the  award,  will  stop  ihe 
running  of  the  statute.  Meyer  v.  Ludeling, 
40  La  Ann.  640.  See  also  Kahn  v.  Edwards, 
75  Cal.  192,  7  Am.  St.  Rep.  141.  And  see  the 
title  Arbitration  and  Award,  vol,  2,  p. 
5°4- 

6.  Offer  to  Compromise  —  United  States.  —  Ash 
v.  Hayman,  2  Cranch  (C.  C.)  452;  Columbia 
Bank  v.  Sweeny,  3  Cranch  (C.  C.)  293;  Ed- 
wards v.  Bates  County,  55  Fed.  Rep.  436;  Bell 
v.  Morrison,  1  Pet.  (U.  S.)  359. 

Alabama.  —  Bates  v.  Bates,  33  Ala.  102;  Pool 
v.  Relfe,  23  Ala.  701. 

Colorado.  —  Thomas  v.  Carey,  26  Colo.  485 
Connecticut.  —  Currier  v.  Lock  wood,  40  Conn. 
349,  16  Am.  Rep.  40. 
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i.  Expressions  of  Hope,  Excuses,  etc. — In  those  jurisdictions  where 
something  more  than  a  bare  admission  of  the  indebtedness  is  required  to  consti- 
tute an  acknowledgment,1  such  an  admission,  accompanied  by  expressions  of 
hope  of  paying  or  by  excuses  and  regrets  for  not  having  paid,  is  generally 
regarded  as  insufficient  to  prevent  the  operation  of  the  statute.2 

j.  Confession  of  Inability  to  Pay. — Where  a  debtor  admits  that  a 
demand  against  him  which  is  barred  by  the  statute  is  unpaid,  and  expresses 
a  willingness  to  pay  it,  but  makes  no  promise,  expressing,  on  the  contrary,  his 
inability  to  pay  it,  there  is  not  such  an  acknowledgment  of  a  subsisting  debt 
as  will  remove  the  bar  of  the  statute,  his  declaration  of  inability  being  incon- 
sistent with  the  implication  of  a  promise  to  pay.3 


Georgia.  —  Hicks  v.  Thomas,  Dudley  (Ga.) 
218. 

Illinois.  —  Parsons  v.  Northern  Illinois  Coal, 
etc.,  Co.,  38  111.  430. 

Iowa.  —  Morehead  v.  Gallinger,  g  Iowa  519; 
Brenneman  v.  Edwards,  55  Iowa  374. 

Kansas. — Anderson  v.  Canter,  (Kan.  App. 
1901)  63  Pac.  Rep.  285. 

Louisiana.  —  Pearson  v.  Harper,  11  La.  Ann. 
184. 

Massachusetts.  — Smith  v.  Eastman,  3  Cush. 
(Mass.)  355;  Mumford  v.  Freeman,  8  Met. 
(Mass.)  432,  41  Am,  Dec.  532;  Weston  v.  Hodg- 
kins,  136  Mass.  326. 

Minnesota. — Denny  v.  Marrett,  29  Minn.  361. 

Missouri.  —  Chambers  v.  Rubey.  47  Mo  99, 
4  Am.  Rep.  318. 

Nebraska.  —  Nelson  v.  Becker,  32  Neb.  99. 

New  Hampshire.  —  Batchelder  z\  Batchelder, 
4S  N.  H.  23,  97  Am.  Dec.  569;  Atwood  v. 
Coburn,  4  N.  H.  315. 

New  York. — Creuse  v.  Defiganiere,  10 
Bosw.  (N.  Y.)  122. 

North  Carolina.  —  M'Glensey  v.  Fleming,  4 
Dev.  &  B.  L.  (20  N.  Car.)  129;  Simonton  v. 
Clark,  65  N.  Car.  525,  6  Am.  Rep.  752. 

Oklahoma. — Andrew  v.  Kennedy,  4  Okla. 
625. 

Texas.  —  Reynolds  Iron  Works  v.  Mitchell, 
(Tex.  Civ.  App.  1894)  27  S.  W.  Rep.  508;  Gold- 
stein v.  Gans,  (Tex.  Civ.  App.  1895)  32  S.  W. 
Rep.  185.  Compare  Howard  v.  Windom,  86 
Tex.  560,  where  an  offer  to  compromise,  laken 
with  accompanying  statements,  was  held  to 
constitute  an  acknowledgment,  there  being  an 
appearance  of  willingness  to  pay. 

Vermont.  — Slack  v.  Norwich,  32  Vt.  818. 

Virginia. — See  Gover  v.  Chamberlain,  83 
Va.  286. 

West  Virginia.  —  Stiles  v.  Laurel  Fork  Oil, 
etc.,  Co.,  (W.  Va.  1900)  35  S.  E.  Rep.  988. 

The  Acceptance  of  a  Compromise  Offer,  written 
on  the  back  of  a  note,  by  which  the  creditor 
agrees  to  accept  a  fixed  sum  in  full  satisfac- 
tion and  the  debtor  accepts  his  offer,  the  offer 
and  acceptance  being  signed,  respectively,  by 
the  creditor  and  debtor,  is  a  sufficient  new 
promise  in  writing  to  avoid  the  operation  of 
the  stalute  as  to  the  amount  so  agreed  on. 
Whittaker  v.  Crow,  132  111.  627,  affirming  32 
III.  App.  29.  See  also  Olvey  v.  Jackson,  106 
I nd.  286;  Sanborn  v.  School  Dist.  No.  10,  12 
Minn  17. 

1.  Expressions  of  Hope,  Excuses,  etc.  —  Where 
the  bare  admission  of  the  debt's  existence 
is  regarded  as  sufficient,  as  is  the  rule  in 
some  jurisdictions  (see  supra,  this  section, 
Implication  of  Both  Liability  ami  Willingness 


to  Pay),  an  expression  of  a  hope  to  pay  or  of 
an  excuse  or  regret  for  not  paying  will  of 
course  prevent  the  operation  of  the  statute. 
Rolfe  v.  Pilloud,  16  Neb.  21;  Coffin  v.  Secor, 
40  Ohio  St.  637.  See  also  Lee  v.  Wilmot,  L. 
R.  1  Exch.  364,  12  Jur.  N.  S.  762,  4  H.  &  C. 
469;  Bird  v.  Gammon,  5  Scott  213,  3  Bing.  N. 
Cas.  883,  32  E.  C.  L.  366;  Edmonds  v.  Goater, 
15  Beav.  415,  21  L.  J.  Ch.  290;  Sidwell  v. 
Mason,  2  H.  &  N.  310. 

2.  England.  —  Harl  v.  Prendergast,  14  M.  & 
W.  741,  15  L.  J.  Exch.  223,  per  Pollock,  C.  B.; 
Morrell  v.  Frith,  3  M.  &  W.  404,  8  C.  &  P.  246, 
34  E.  C.  L.  373,  2  Jur.  619;  Smith  v.  Thorne, 
18  Q.  B.  134,  16  Jur.  332,  21  L.  J.  Q.  B.  199. 

Georgia.  — Johnson  v.  Johnson,  80  Ga.  260, 
in  which  case  the  debtor  had  written:  "  Please 
send  me  the  amount  now  due.  Want  to 
arrange  and  pay  it  off."  This  was  held  to  be 
insufficient. 

Massachusetts.  —  Weston  v.  Hodgkins,  136 
Mass.  326. 

Minnesota.  —  Denny  v.  Marrett,  29  Minn.  361 
("  I  will  try  to  do  a  portion  of  it  "  insufficient). 
Compare  Russell  v.  Davis,  51  Minn.  482. 

New  York.  —  Hancock  v.  Bliss,  7  Wend.  (N. 
Y.)  267.  Compare  Wright  v.  Parmenter, 
(Supm.  Ci.  App.  T.)  23  Misc.  (N.  Y.)  629. 

North  Carolina.  —  George  VV.  Helm  Co.  v. 
Griffin,  112  N.  Car.  356. 

Pennsylvania.  —  Lawson  v.  McCartney,  104 
Pa.  St.  356. 

Texas.  —  Gathright  v.  Wheat,  70  Tex.  740. 
But  in  Henry  v.  Roe,  83  Tex.  446,  the  debtor 
wrote:  "  I  send  you  *  *  *  fifty  dollars, 
which  please  apply  on  my  note.  Henceforth  I 
will  endeavor  to  remit  you  more  frequently 
than  in  the  past,  until  all  is  paid."  This  was 
held  to  be  sufficient  to  constitute  a  new- 
promise. 

Wisconsin.  —  Pierce  v.  Seymour,  52  Wis. 
272,  38  Am.  Rep.  727. 

Compare  Kuhnz'.  Mount,  13  Utah  108. 

3.  Declaration  of  Inability  to  Pay.  —  Bullion, 
etc.,  Bank  v.  Hegler,  93  Fed.  Rep.  890: 
Thayer  v.  Mills,  14  Me.  300;  Wald  v.  Arnold, 
168  Mass.  134;  Kirkbridge  v.  Gash,  34  Mo. 
App.  256;  Wells  v.  Hargrave,  117  Mo.  563; 
Manning  v.  Wheeler,  13  N.  H.  486;  Hancock 
71.  Bliss,  7  Wend.  (N.  Y.)  267;  Kreuger  v. 
Kreuger,  76  Tex.  178;  Cross  v.  Conner,  14  Vt. 
394;  Pierce  v.  Seymour,  52  Wis.  272,  38  Am. 
Rep.  737. 

But  It  Seems  that  a  Distinct  New  Promise  is  not 

rendered  ineffective  by  the  fact  that  the  de- 
fendant admits  at  the  time  that  he  is  unable 
to  pay,  where  he  expresses  an  expectation  of 
ability  to  pay  within  a  short  time.  Flannery 
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k.  Acknowledgment  of  Justness  of  Debt.  —  The  better  view  of  the 
object  of  the  statute  is  that  it  was  not  enacted  to  protect  persons  from  claims 
fictitious  in  their  origin,  but  was  intended  as  a  protection  against  ancient  or 
stale  claims,  whether  well  or  ill  founded,  and  that  a  mere  acknowledgment  of  the 
debt  as  originally  just  is  not  sufficient  to  defeat  the  effect  of  the  statute  ;  the 
acknowledgment  must  go  to  the  fact  that  the  debt  is  still  a  subsisting 
obligation.1 

/.  Admission  that  Debt  Is  Unpaid. — An  admission  that  the  debt  is 
unpaid,  unaccompanied  by  any  new  promise  or  further  acknowledgment  of 
the  debt,  is  not  generally  sufficient  to  toll  the  statute  or  to  remove  a  bar 
already  attached.2  A  different  view  has  been  taken,  however,  by  respectable 
authority,3  and  in  some  jurisdictions  it  has  been  specially  enacted  that  an 
admission  that  the  debt  is  unpaid  is  a  sufficient  acknowledgment  to  create  a 
new  promise.4 

If  Such  an  Admission  Is  Accompanied  with  a  Denial  of  the  Justice  or  Validity  of  the  Claim, 
however,  it  will  not  affect  the  running  of  the  statute  even  though  the  defend- 


v.  Maine  Red  Granite  Co.,  3  App.  Cas.  (D.  C.) 
395- 

The  Rule  of  the  Text  Was  Denied  in  Beeler  v. 
Clarke,  go  Md.  221,  where  a  statement  by  the 
debtor,  upon  demand  of  paymenl  of  the  note 
(the  execution  of  which  he  admitted),  that  he 
could  not  pay  it  then,  as  he  had  a  family  to 
support,  was  held  to  amount  to  an  implied 
acknowledgment.  Compare  also,  as  to  the 
rule  of  the  text,  Kahn  v.  Crawford,  (Supm.  Ct. 
App.  T.)  28  Misc.  (N.  Y.)  572;  Allen  v.  Tris- 
dorfer,  15  Daly  (N.  Y.)  1 ;  Howard  v.  Windom, 
86  Tex.  560;  Acers  v.  Acers,  22  Tex.  Civ.  App. 
584;  Kulm  v.  Mount,  13  Utah  108. 

1.  Admission  of  Justness  of  Debt.  —  Davis  v. 
Noyes,  61  Hun  (N.  Y.)  87;  Shaeffer  v.  Hoffman, 
113  Pa.  St.  1  (admission  of  signature  to  note 
not  sufficient);  Russel  v.  Gass,  Mart.  &  Y. 
(Tenn.)  270.  See  also  Kelley  7.  Sanborn,  9 
N.  H.  46.  Compare  Howard  v.  Windom,  86 
Tex.  560,  reversing  (Tex.  Civ.  App.  1894)  26  S. 
W.  Rep.  175.  And  see  infra,  this  subsection, 
Acknowledgment  of  Claim  as  Existing  Debt. 

An  admission  of  the  justice  of  the  debt 
accompanied  by  a  refusal  to  pay  unless 
compelled  to  do  so  cannot  affect  the  statute. 
Jenkins  v.  Boyle,  2  Cranch  (C.  C.)  120. 

By  Statute  in  Texas  the  acknowledgment  of 
the  justness  of  the  claim  must  be  in  writing. 
Rev.  Stat.  Tex.  (1895),  art.  3370;  Russ  v.  Cun- 
ningham, (Tex.  1891)  16  S.  VV.  Rep.  446. 

An  Indorsement  on  the  Back  of  a  Mortgage  of 
the  Amount  Due,  without  more,  will  not  start 
the  statute  anew;  its  only  effect  would  be  to 
estop  the  mortgagor  (who  wrote  the  indorse- 
ment) from  claiming  that  a  smaller  amount 
was  due.    Highstone  v.  Franks,  93  Mich.  52. 

2.  Admission  that  Debt  Is  Unpaid.  —  Levistones 
v.  Marigny,  13  La.  Ann.  353;  Elliott  v.  Brown, 
13  La.  Ann.  579;  McLean  v.  Thorp,  4  Mo.  256; 
Prescott  v.  Vershire,  63  Vt.  517  (debt  included 
in  report  of  city's  indebtedness). 

3.  Held  to  Be  Sufficient  as  Acknowledgment.  — 
Hunter  v.  Starkes,  8  Humph.  (Tenn.)  658.  See 
also  Sigourney  First  Nat.  Bank  v.  Woodman, 
93  Iowa  668,  57  Am.  St.  Rep.  287. 

An  unqualified  admission  of  the  debt,  made 
within  the  period  of  limitation,  opeiates  to 
start  the  statute  anew.  Pickering  v.  Frink,  62 
N.  H.  342. 


Such  cases,  it  seems,  confuse  the  statute  of 
limitations  with  the  common-law  presumption 
of  paymenl.  Undoubtedly  an  admission  that 
the  debt  was  not  paid  will  rebut  the  presump- 
tion of  payment.  But  statutes  of  limitations 
are  statutes  of  repose,  intended  to  create  a 
bar  against  all  claims,  whether  well  or  ill 
founded,  which  are  not  sued  on  in  time,  and 
it  seems  scarcely  sound  to  hold  that  the  bar 
may  be  removed  by  a  mere  admission  by  the 
defendant  that  he  had  not  paid  the  debt.  See 
supra,  this  title,  The  Statutes  of  Limitation  — 
Operation  and  Effect —  Statutes  of  Repose 

The  Publication  of  a  List  of  Unclaimed  Deposits 
remaining  in  a  bank,  though  made  in  obedi- 
ence to  the  statute,  is  an  acknowledgment  of 
indebtedness  to  the  several  persons  named 
as  depositors,  from  which  a  new  promise  by 
the  bank  will  be  implied.  Adams  v.  Orange 
County  Bank,  17  Wend.  (N.  Y.)  515.  Compare 
Blades  v.  Grant  County  Deposit  Bank,  (Ky. 
1900)  56  S.  VV.  Rep.  415. 

Circumstances  Accompanying  Admission  May 
Make  It  Sufficient. — -Savage  v.  Gaut,  (Tenn. 
Ch.  1900)  57  S.  W.  Rep.  170. 

4.  Statutes  Making  Admission  that  Debt  Is  Un- 
paid Sufficient.  —  In  Jozua,  Code  1873,  §  2539 
(Code  1897,  §  3456),  provides  that  an  admis- 
sion that  the  debt  is  unpaid,  as  well  as  a  new 
promise,  will  defeat  the  statute.  Under  this 
provision  it  is  nol  essential  that  there  shall  be 
both  a  new  promise  and  an  admission  of  non- 
payment; either  alone  is  sufficient.  Stewart 
v.  McFarland,  84  Iowa  55. 

Under  such  a  statute,  "  it  is  not  essential  to 
a  revival  of  a  cause  of  action  that  the  admis- 
sion be  couched  in  precise  and  direct  terms, 
but  it  is  sufficient  if  it  show  with  reasonable 
certainty  that  the  debt  is  unpaid."  Reymond 
v.  Newcomb,  (N.  Mex.  1900)  61  Pac.  Rep.  205. 
See  also  Wise  v.  Adair,  50  Iowa  104.;  Bayliss 
v.  Street,  51  Iowa  627;  Miller  v.  Beardsley,  81 
Iowa  721;  Penley  v.  Waterhouse,  3  Iowa  441; 
Mahon  v.  Cooley,  36  Iowa  483;  Palmer  v.  But- 
ler, 36  Iowa  581.  Compaie  Kelson  v.  Hanson, 
92  Iowa  356,  54  Am.  St.  Rep.  568,  holding  that 
a  mere  statement  in  a  letter,  with  regard  to  a 
certain  note,  that  "  you  know  that  I  will  pay 
what  I  can  and  what  is  right,"  was  not  a  suffi- 
cient acknowledgment. 
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ant  is  in  error  in  his  contentions  and  the  claim  is  in  fact  just  and  valid.1 

m.  Admission  that  Debt  Was  Once  Due  Accompanied  by  Claim  of 
PAYMENT.  — An  admission  that  the  debt  in  question  was  once  due,  accom- 
panied by  a  claim  that  it  has  been  in  some  way  satisfied,  is  not  sufficient  to 
repel  the  statute,  even  though  it  be  clearly  shown  that  the  debt  was  never 
satisfied  in  such  a  way,  or  indeed  at  all.2 

n.  Taking  Action  to  Ascertain  Validity  of  Debt.  —  The  mere  fact 
that  a  debtor  takes  steps  towards  investigating  a  claim  in  order  to  ascertain 
its  validity  or  correctness  does  not  constitute  such  a  recognition  of  it  as  will 
deprive  him  of  the  right  to  rely  upon  the  statute  as  a  defense.3 

o.  Refusal  to  Pay.  —  A  refusal  to  pay,  whether  based  on  some  ground 
proved  to  be  untenable4  or  even  on  the  ground  that  the  debt  is  barred,5  being 
wholly  inconsistent  with  a  promise  to  pay,  cannot  affect  the  operation  of  the 
statute  although  accompanied  by  a  distinct  admission  of  the  indebtedness.6 

ACKNOWLEDGMENT  IN  PLEADING.  —  The  Acknowledgment  in  an  Answer  to 
suit  brought  on  a  note,  that  the  note  was  executed  and  delivered,  is  not,  with- 
out more,  sufficient  to  defeat  the  statute.  Such  an  admission  is  not  an 
acknowledgment  of  the  debt  as  a  subsisting  obligation,  nor  does  it  imply  a 
willingness  to  pay;7  and  it  is  bad  for  the  additional  reason  that  it  was  made 
after  suit  was  brought.8 

q.  Including  Debt  in  Schedule  of  Liabilities.  —  In  pursuance  of  the 
strict  rule  just  set  out,  it  is  held  that  the  mere  fact  that  the  debtor  includes 
the  plaintiff's  claim  in  the  schedule  of  his  debts  in  making  an  assignment  for 
the  benefit  of  creditors9  or  in  his  application  for  discharge  in  bankruptcy,10  or 


1.  Admission  Coupled  with  Denial  of  Validity  of 
Claim.  —  Sands  v.  Gelston,  15  Johns.  (N.  Y.) 
521,  quoting  Brown  v.  Campbell,  I  S.  &  R. 
(Pa  )  179.  See  also  Rowcroft  7/.  Lomas,  4  M. 
&  S.  457,  per  Lord  Ellenboiough,  C.  J.;  Frey 
v.  Kirk,  4  Gill  &  J.  (Md.)  509,  23  Am.  Dec. 
581;  Laurence  v.  Hopkins,  13  Johns.  (N.  Y.) 
28S;  Carruili  v.  Paig:,  22  Vt.  179. 

2.  Marshall  1.  D.illiber,  5  Conn.  480.  Sea 
also  Cowan  v.  Magauran,  Wall.  (C.  C.)  66; 
Dickinson  v.  McGamy,  5  Ga.  486,  48  Am.  Dec. 
298;  Conwell  v.  Buchanan,  7  Blackf.  (Ind.) 
537;  Bell  v.  Rowland,  Hard.  (Ky.)  309;  Lorn 
bard  v.  Pease,  14  Me.  349;  Brackclt  v.  Mount- 
fort,  12  Me.  72;  Bangs  v.  Hall,  2  Pick.  (Mass.) 
371,  13  Am.  Dec.  437;  Gold  v.  Whitcomb,  14 
Pick  (Mass.)  188;  Tichenor  v.  Colfax,  4  N.  J. 
L.  173;  Holly  v.  Freeman,  2  Ired.  L.  (24  N. 
Car.)  218;  Bailey  v.  Bailey,  14  S.  &  R.  (Pa.) 
195;  Smith  v.  Freel,  Add.  (Pa.)  291;  Kates's 
Estate,  28  W.  N.  C.  (Pa.)  246;  Linderman  v. 
Pomeroy,  142  Pa.  St.  168,  24  Am.  St.  Rep.  494. 
Compare  Kent  v.  Wilkinson,  5  Gill  &  J.  (Md.) 
497;  Shaw  v.  Lambert,  14  N.  Y.  App.  Div. 
265;  Dean  v.  Pitts,  10  Johns.  (N.  Y.)  35. 

3.  Taylor  v.  New  Orleans,  41  La.  Ann.  891. 
See  also  Fiske  v.  Needham,  11  Mass.  452; 
Martin  v.  Fox,  etc..  Imp.  Co.,  ig  Wis.  552. 

4.  See  supra,  this  section,  Admission  that 
Debt  Is  Unpaid;  Admission  that  Debt  Was  Once 
Due  Accompanied  by  Claim  of  Pavment. 

5.  Ba  ngs  v.  Hall,  2  Pick.  (Mass.)  368,  13  Am. 
Dec.  437;  Hay  v.  Kramer,  2  W.  &  5.  (Pa.)  137; 
Jones  v.  Moore,  5  Binn.  (Pa.)  573,  6  Am.  Dec. 
428.  See  also  De  La  Tone  v.  Barclay,  1  Stark. 
7,  2  E.  C.  L.  13;  Johnson  v.  Beardsley,  15 
Johns.  (N.  Y.)  3. 

6.  Stewart  v.  Watts,  15  La.  Ann.  135;  New 
Orleans,  etc.,  Co.  v.  Harper,  11  La.  Ann.  212; 
Miller  v.  Lancaster,  4  Me.   159;  Buckner  v. 


Johnson,  4  Mo.  100.  Compare  Felty  v.  Young, 
18  Md.  163,  holding  that  an  acknowledgment 
by  the  debtor  of  lhe  genuineness  of  his  signa- 
ture to  the  note  would  prevent  the  running  of 
the  statute  even  though  coupled  with  a  re- 
fusal to  pay  it;  Cobham  v.  Mosely,  2  Hayw. 
(3  N.  Car.)  6.  2  Am.  Dec.  612. 

7.  Admission  in  Pleadings.  —  McMillan  v. 
Leeds,  58  Kan.  815,  49  Pac.  Rep.  159;  Em- 
mons v.  Hay  ward,  11  Cush.  (Mass.)  48;  Com- 
mercial Mut.  Ins.  Co.  v.  Brett,  44  Barb.  (N. 
Y.)  489.  See  also  Bradford  v.  Spyker,  32  Ala. 
134;  Holberg  v.  Jaffray,  65  Miss.  526.  Com- 
pare Ferris  v.  Bui  ton,  1  Yt.vi.39. 

In  Roberts  v.  Leak,  108  Ga.  806,  however, 
it  was  held  that  an  admission  of  liability  on  a 
debt,  made  in  a  pleading,  is  a  written  acknowl- 
edgment within  the  statute,  from  which  a  new 
promise  arises. 

8.  See  infra,  this  section.  Time  of  Acknowl- 
edgment. 

9.  Inclusion  of  Debt  in  Schedule  of  Liabilities. 

—  Kaufman's  Estate,  22  Pa.  Co.  Ct.  385. 

10.  Morgan  v.  Metayer,  14  La.  Ann.  621 
(schedule  made  by  one  partner);  Roscoe  v. 
Hale,  7  Gray  (Mass.)  274;  Stoddard  v.  Doane, 
7  Gray  (Mass.)  387;  Richardson  v.  Thomas,  13 
Gray  (Mass.)  381,  74  Am.  Dec.  636;  Bryar 
v.  Willcocks,  3  Cow.  (N.  Y.)  159;  Brown  v. 
Bridges,  2  Miles  (Pa.)424;  Christy  v.  Fleming- 
ton,  10  Pa.  St.  129,  49  Am.  Dec.  590;  Hidden 
v.  Cozzens,  2  R.  I.  401,  60  Am.  Dec.  93. 

Including  Claim  in  Report  of  City's  Indebted- 
ness.—  The  fact  that  at  a  meeting  of  the  city 
authorities  the  report  of  the  auditor,  making 
a  statement  of  the  outstanding  indebtedness 
of  the  city  and  including  therein  the  plaintiff's 
claim,  was  read  and  adopted,  will  not  consti- 
tute such  an  acknowledgment  as  will  imply  a 
new  promise  by  the  city  and  remove  the  bai 
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that  his  administrator  includes  it  in  riling  an  inventory  of  outstanding  claims 
as  required  by  law,1  does  not  constitute  such  an  acknowledgment  as  will  imply 
a  new  promise  and  thus  defeat  the  operation  of  the  statute  of  limitations. 
Nor  is  such  a  fact  sufficient  even  though  the  debtor,  in  the  same  instrument, 
makes  provision  for  the  payment,  in  whole  or  pro  tanto,  of  the  claim.2  In 
the  latter  case,  however,  the  fact  that  the  debt  is  barred  will  not  preclude  the 
creditor  from  participating  in  the  benefits  of  the  assignment  providing  for  the 
payment  of  his  claim.3 

r.  Debtor  Giving  Security.  —  Whether  the  execution  by  a  debtor  of  a 
mortgage,  trust  deed,  or  similar  instrument  to  secure  the  payment  of  the  debt 
operates  as  a  new  promise  or  affords  ground  for  the  implication  of  a  new 
promise  is  a  question  upon  which  the  authorities  are  greatly  at  variance.  In 
some  jurisdictions  such  an  act  is  regarded  as  the  best  evidence  of  a  recogni- 
tion by  the  debtor  of  the  indebtedness  as  a  subsisting  obligation  from  which 
a  new  promise  to  pay  is  to  be  necessarily  implied.4  Such  an  act  has  also  been 
regarded  as  being  in  the  nature  of  a  payment  pro  tanto,  thus  giving  rise  to  the 
implication  of  a  new  promise.5  Some  courts,  including  the  federal  Supreme 
Court,  maintain  the  doctrine,  however,  that  such  an  act,  unaccompanied  by 
anything  more  indicating  a  willingness  and  promise  to  pay,  does  not  start 
the  statute  anew  nor  revive  the  debt,  if  barred  at  the  time,  except  in  so  far  as 
the  security  given  will  discharge  it.0 

s.  Will  Making  Provision  for  Payment  of  Debts.  —  The  effect 
of  provisions  in  a  will  directing  the  payment  of  the  decedent's  debts  will  be 
considered  under  another  title.7 

t.  Acknowledgment  of  Claim  as  Existing  Debt. —  An  acknowledg- 
ment of  the  claim  as  an  existing  obligation  is  such  an  admission  as  that  the 
law  will  imply  therefrom  a  new  promise  to  pay  which  will  start  the  statute 
anew,  when  it  is  not  accompanied  by  anything  negativing  the  presumption  of 
an  intention  to  pay  the  debt.  The  implication  is  a  necessary  one  in  such  case, 
since  the  acknowledgment  could  mean  nothing  else.8 

of  the  statute  already  attached.  King  v.  Frank-  which  he  acknowledges  the  debt,  without  ex- 
fort,  2  Kan.  App.  530;  Prescott  v.  Vershire,  pressly  promising  10  pay  it,  agrees  that  cer- 
63  Vt.  517.  tain  property  shall  be  applied  to  its  payment, 

1.  Administrator  Including  Debt  in  Inventory.  there  can  be  no  implication  of  a  personal 
—  Matter  of  Perry,  2  Connoly  (N.  Y.)  536;  Yates  promise  to  pay  it.  Routledge  v.  Ramsey,  8 
v.  Wing,  42  N.  Y.  App.  Div.  356.  See  also  Ad.  &  El.  221,  35  E.  C.  L.  379,  3  N.  &  P.  319; 
McKinljy  v.  Gaddy,  26  S.  Car.  573  Howcutt  v.  Bouser,  3  Exch.  491;  Cawley  v. 

The  rule  of  the  text  does  not  apply  where      Furnell,  12  C.  B.  291,  74  E.  C.  L.  291;  Everett 
the  debt  so  included  is  one  due  by  the  admin-      v.  Robertson,  1  El.  &  El.  16,  102  E.  C.  L.  10; 
istrator  himself:    Matter  of  Daggett,  (Surro-      Philips  v.  Philips,  3  Hare  299. 
gate  Ct  )  1  Misc.  (N.  Y.)  248.  Where  an  Insurance  Company  Becomes  Insolvent 

Including  a  Debt  in  a  Petition  to  Sell  a  Dece-  and  its  funds  are  paid  into  court,  after  the 
dent's  Land  for  Payment  of  Debts  is  held,  however,  plaintiff's  cause  of  action  has  accrued  and  be- 
to  constitute  a  good  acknowledgment.  Mat-  fore  the  time  within  which,  by  the  terms  of 
ter  of  Robbins,  (Surrogate  Ct.)  7  Misc.  (N.  Y.)  the  policy,  he  was  bound  to  sue,  the  failure  of 
264.  the  plaintiff  to  file  his  claim  with  the  assignee 

2.  See  Shepherd  v.  Thompson,  122  U.  S.  or  receiver  within  the  year  does  not  bar  him. 
231.  In  re  St.  Paul  German  Ins.  Co.,  58  Minn.  163, 

3.  Kaufman's  Estate,  22  Pa.  Co.  Ct.  385;     49  Am.  St.  Rep.  497. 

Stanford  v.  Andrews,  12  Heisk.  (Tenn.)  665.  See  Further  Warren  ?/.  Hearne,  82  Ala.  554 

4.  Debtor  Giving  Security. —  Hampton  v.  (giving  trust  deed  insufficient);  Wells  v.  Hill, 
France,  (Ky.  1895)328.  W.  Rep.  950;  Osborne  118  N.  Car.  900  (promise  to  give  mortgage 
v.  Heuer,  62  Minn.  507;  Taylor  v.  Hunt,  118  insufficient);  Simrellz'.  Miller,  169  Pa.  St.  326; 
N.  Car.  168.  See  also  Drury  v.  Henderson,  Columbia  Bank  v.  Gadsden,  56  S.  Car.  313 
36  III.  App.  521.  (giving  indemnifying  bond  insufficient). 

5.  See  infra,  this  title,  Part  Payment —  What  7.  See  the  title  Marshaling  Decedents' 
Constitutes  Part  Payment  —  Medium   of  Pay-      Estates,  post. 

went.  8.  Acknowledgment  of  Claim  as  Existing  Debt 

6.  Shepherd  v.  Thompson,  122  U.  S.  231  \dis-  — United  States.  —  Arnold  v.  Dexter,  4  Mason 
tinguishing  Randon  v.  Toby,  n  How.  (U.  S.)     (U.  S.)  122. 

493];  King  v.  Riddle,  7  Cranch  (U.  S.)  168.  Alabama.  —  Deshler  v.  Cabiness,  10  Ala.  959; 

In  a  Number  of  English  Cases  it  has  been  held      Ross  v.  Ross,  20  Ala.  105. 
that  where  the  debtor,  in  the  same  writing  by         Connecticut.  —  Lord  v.  Harvey,  3  Conn.  370; 
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u.  Promise  to  Execute  Renewal  Note. —A  promise  to  execute  a 
renewal  note,  though  not  afterwards  complied  with,  is  equivalent  to  a  new 
promise  and  will  start  the  statute  anew  ;  having  made  an  acknowledgment  or 
new  promise,  the  debtor  is  wholly  without  power  to  recede  from  it.1 

7.  Questions  of  Law  and  Fact.  —  When  the  acknowledgment  is  in  writing, 
the  question  whether  it  is  sufficient  in  law  to  repel  the  bar  of  the  statute  is 
always  for  the  court.3  The  same  is  true  of  oral  acknowledgments  (where  the 
statute  does  not  require  a  writing)  if  the  exact  language  of  the  debtor  is  not 
in  controversy.3    If  there  is  a  question  as  to  what  was  the  language  used, 


Austin  v.  Bostwick,  9  Conn.  496,  25  Am.  Dec. 
42;  Hough  v.  Bailey,  32  Conn.  288. 

Delaware.  —  Burton  v.  Robinson,  1  Houst. 
(Del.)  260. 

Distiicl  of  Columbia.  —  Ruppert  z*.  Beavans, 

2  App.  Cas.  (D.  C.)  298. 
Georgia.  —  Brewer  v.  Brewer,  6  Ga.  587. 
Illinois.  —  Freeman  v.  Walker,  67  111.  App. 

309;  Whiteman  v.  McFarland,  68  111.  App.  295; 
Honn  v.  Pinnell,  61  III.  App.  137. 

Indiana.  —  Neighbors  v.  Simmons,  2  Blackf. 
(Ind.)  75;  Olvey  v.  Jackson,  106  Ind.  286. 

Kansas.  — Clark  v.  King,  54  Kan.  222. 

Kentucky.  —  Gray  v.  Lawridge,  2  Bibb  (Ky.) 
284;  Ditto  v.  Ditto,  4  Dana  (Ky.)  502.  Coin- 
pare  Chism  v.  Barnes,  (Ky.  1898)47  S.  VV.  Rep. 
232. 

Louisiana.  —  Gauche  v.  Gondran,  20  La. 
Ann.  156;  Ferguson's  Succession,  17  La.  Ann. 
255;  Brown  v.  McFarland,  19  La.  Ann.  255. 

Maryland.  —  Lamar  v.  Manro,  10  Gill  &  J. 
(Md.)  50;  Guy  v.  Tarns,  6  Gill  (Md.)  82; 
Turner  v.  Ellicott,  9  Md.  52;  Thomas  v. 
Hunter,  29  Md.  406;  Gillespie  v.  Creswell,  12 
Gill  &  J.  (Md.)  36;  Barney  v.  Smith,  4  Har.  & 
J.  (Md.)  485,  7  Am.  Dec.  679. 

Massachusetts. —  Custy  v.  Donlan,  159  Mass. 
245,  38  Am.  St.  Rep.  419. 

Mississippi.  —  Tennessee  Brewing  Co.  v. 
Hendricks,  77  Miss.  491;  Peyton  v.  Minor,  11 
Smed.  &  M.  (Miss.)  148;  Beasley  v.  Evans,  35 
Miss.  192. 

New  Hampshire.  —  Stanton  v.  Stanton,  2  N. 
H.  425;  Trumball  v.  Tilton,  21  N.  H.  129; 
Lang  v.  Gage,  66  N.  H.  624;  Pickering  v. 
Frink,  62  N.  H.  342. 

New  York.  —  Philips  v.  Peters,  21  Barb.  (N. 
Y.)  351;  Winchell  v.  Bowman,  21  Barb.  (N.  Y.) 
448;  Dean  v.  He  wit,  5  Wend.  (N.  Y.)  257. 

North  Carolina.  —  Kizer  v.  Bowles,  2  Hawks 
(9  N.  Car.)  539;  Richmond  v.  Fugua,  n  Ired. 
L.  (33  N.  Car.)  445;  McCurry  v.  McKesson,  4 
Jones  L.  (49  N.  Car.)  510;  Kirby  v.  Mills,  78 
N.  Car.  124,  24  Am.  Rep.  460;  Smith  v.  Leeper, 
10  Ired.  L.  (32  N.  Car.)  86. 

Pennsylvania.  —  Rosenthal's  Estate,  17  Pa. 
Co.  Ct.  564,  5  Pa.  Dist.  225. 

South  Carolina.  —  De  Loach  v.  Turner,  6 
Rich.  L.  (S.  Car.)  117;  Johnson  v.  Bounethea, 

3  Hill  L.  (S.  Car.)  15,  30  Am.  Dec.  347;  Davis 
v.  Verdier,  1  McCord  L.  (S.  Car.)  320;  Hill  v. 
Hill,  51  S.  Car.  134. 

Tennessee.  —  Hale  v.  Hale,  4  Humph.  (Tenn.) 
183;  Thompson  v.  French,  10  Yerg.  (Tenn.) 
453;  Gardenhire  v.  Rogers,  (Tenn.  Ch.  1900) 
60  S.  W.  Rep.  616. 

Texas.  —  McDonald  v.  Grey,  29  Tex.  80; 
Browne  v.  French,  3  Tex.  Civ.  App.  445; 
Wheatley  v.  Nipper,  (Tex.  Civ.  App.  1897)  42 
S.  W.  Rep.  777. 


Utah.- — Thomas  v.  Glendinning,  13  Utah 


47- 

Vermont.  —  Cooper  v.  Parker,  25  Vt.  502; 
Hill  v.  Kendall,  25  Vt.  52S;  Carlton  v.  Coffin, 
27  Vt.  496;  Bowman  v.  Downer,  28  Vt.  532; 
Steele  v.  Towne,  28  Vt.  771;  Prentiss  v.  Ste- 
vens, 38  Vt.  159;  Hunter  v.  Kittredge,  41  Yt. 
359.    See  also  Sweet  v.  Hubbard,  36  Vt.294. 

Wisconsin.  —  Phelan  v.  Fitzpatrick,  84  \Vis. 
240,  holding  such  an  acknowledgment  to  be 
sufficient  to  start  the  statute  anew,  although 
the  debtor  protested  at  the  time  that  he  ought 
not  to  be  made  to  pay,  his  letters  clearly  in- 
dicating an  intention  to  pay. 

When  Expression  of  Intention  to  Pay  Insufficient. 
—  See  Fries  v.  Boisselet,  9  S.  &  R.  (Pa.)  128,  11 
Am.  Dec.  683;  Hudson  v.  Carey,  11  S.  &  R. 
(Pa.)  10. 

A  letter  clearly  recognizing  the  debt  as  a 
subsisting  liability  is  not  rendered  ineffective 
as  a  new  promise  by  subsequent  statements 
expressive  of  the  writer's  present  inability  lo 
pay.    In  re  Buskin,  15  Reports  117. 

1.  Bowman  v.  Rector,  (Tenn.  Ch.  1900)59  S. 
W.  Rep.  389.  See  also  Peavey  v.  Brown,  22 
Me.  100. 

Offering  Note  Covering  Part  of  Debt.  —  Smith 

v.  Eastman,  3  Cush.  (Mass.)  355.  See  also 
Heaton  v.  Leonard,  69  Hun  (N.  Y.)  423;  Mills 
v.  Taber,  5  Jones  L.  (50  N.  Car.)  412. 

2.  Question  for  Court.  —  Morrell  v.  Frith,  3 
M.  &  W.  405,  8  C.  &  P.  246,  34  E.  C.  L.  373,  2 
Jur.  619;  Johnston  v.  Hussey,  89  Me.  488; 
Beasley  v.  Evans,  35  Miss.  196;  Ulrich  v.  Get/, 
9  Pa.  Super.  Ct.  289. 

3.  Thomas  v.  Carey,  26  Colo.  485;  Robinson 
v.  Denver,  etc.,  R.  C,  24  Colo.  98;  Oliver  v. 
Gray,  1  Har.  &  G.  (Md.)  204;  Clark  v.  Dutcher, 
9  Cow.  (N.  Y.)  679.  See  also  Hancock  v.  Bliss, 
7  Wend.  (N  Y.)  267. 

A  Diversity  of  Opinion  Exists,  however,  as  to 
the  rule  of  the  text  In  Heylin  v.  Hastings, 
1  Comyns  54,  cited  in  Tanner  v.  Smart,  6  B.  & 
C.  603,  13  E.  C.  L.  273,  Holt,  C.  J.,  with  ten 
judges  at  Sergeants'  Inn,  including  the  judges 
of  the  King's  Bench,  agreed  that  an  acknowl- 
edgment of  a  debt  barred  by  the  statute  was 
good  evidence  of  an  assumpsit,  upon  a  plea  of 
non  assumpsit  infra  sex  annos,  for  the  jury  to 
find  a  verdict  for  the  plaintiff;  but  that  it  was 
not  a  matter  upon  which,  if  found  specially, 
the  court  could  give  judgment  for  the  plain- 
tiff, because  the  jury,  and  not  the  court,  must 
draw  the  conclusion  from  the  evidence.  See 
Watkins  v.  Stevens,  4  Barb.  (N.  Y.)  172. 

And  in  several  cases  an  acknowledgment 
of  a  debt  has  been  spoken  of  as  evidence  from 
which  the  jury  may  infer  a  new  promise.  See 
Sands  v.  Gelston,  15  Johns.  (N.  Y.)  521 ;  Roose- 
Telt  v.  Mark,  6  Johns.  Ch.  (N.  Y.)  290;  Cocks 
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the  jury  must  determine  the  fact,  but  the  legal  effect  of  it  must  still  be  left  to 
the  court.1  Where  the  acknowledgment  is  without  any  specific  or  express 
reference  to  the  debt  sued  on,  it  is  for  the  jury  to  say,  from  all  the  facts  and 
circumstances  shown  in  evidence,  whether  the  acknowledgment  was  made  with 
reference  to  the  debt  in  suit,  if  there  is  any  evidence  to  support  a  finding 
either  way.2 

8.  By  Whom  Made  —  a.  In  General.  —  The  acknowledgment,  new  prom- 
ise, or  part  payment,  in  order  to  remove  the  bar  or  to  start  the  statute  anew, 
must  have  been  made  by  the  debtor  himself  or  by  some  one  duly  authorized 
to  make  it  for  him.  Payments,  acknowledgments,  or  promises  by  a  stranger 
cannot  affect  the  running  of  the  statute  as  to  the  debtor  himself.3  But  a 
payment  by  a  third  person  at  the  request  of  or  under  an  agreement  with  the 
debtor  is  as  effective  as  if  made  by  the  debtor  himself.4 

b.  By  Authorized  Agent.  —  The  question  whether  any  party  making  a 
payment  or  acknowledgment  is  the  authorized  agent  of  the  debtor  in  so  doing 
is  governed  by  the  ordinary  rules  of  law  applicable  to  the  subject  of  agency 
and  is  to  be  determined  with  reference  to  the  peculiar  facts  and  circumstances 
of  the  particular  case.5    Where  there  is  no  payment,  but  simply  an  acknowl- 


v.  Weeks,  7  Hill  (N.  Y.)  46;  Criswell  v.  Cris- 
well,  56  Pa.  Si.  130. 

Where  the  New  Promise  Bests  upon  a  Series  of 
Letters,  which  are  couched  in  ambiguous 
terms,  and  the  inference  to  be  drawn  from 
which  is  not  clear,  it  has  been  left  to  the  jury 
to  say  whether  they  contained  a  sufficient 
acknowledgment  to  imply  a  promise  to  pay. 
Frost  v.  Bengoagh,  1  Bing.  266,  8  E.  C.  L. 
501;  Linsell  v.  Bonsor,  2  Bing.  N.  Cas.  241, 
29  E.  C.  L.  319;  Lloyd  v.  Maund,  2  T.  R.  762; 
Bird  v.  Gammons,  3  Bing.  N.  Cas.  887,  32 
E.  C.  L.  370;  Dodson  v.  Mackey,  4  N.  &  M. 
327,  30  E.  C.  L.  377;  Bucket  v.  Church,  9  C. 
&  P.  209,  38  E.  C.  L.  83;  Watkins  v.  Stevens, 
4  Barb.  (N.  Y.)  173.  And  when  »he  expres- 
sions in  a  single  letter  are  of  dubious  import, 

1  heir  meaning  may  be  left  to  the  jury.  Turn- 
bull  v.  Wir.herspoon,  Walk.  (Miss.)  351. 

1.  Question  for  Jury.  —  Uelbridge  v.  Young, 
56  111.  App.  224;  Clarke  v.  Dulcher,  9  Cow. 
(N.  Y.)  679;  Hancock  v.  Melloy,  189  Pa.  St. 
569.  See  also  Hancock  v.  Bliss,  7  Wend.  (N. 
Y.)  267. 

2.  Question  of  Fact.  —  Per  Parker,  C.  J.,  in 
Whitney  v.  Bigelow,  4  Pick.  (Mass.)  no.  See 
also  Conway  v.  Reyburn,  82  Ark.  290;  Cook  v. 
Martin  29  Conn.  63;  Martin  v.  Broach,  6  Ga. 
2f,  50  Am.  Dec.  306;  Gartrell  v.  Linn,  79  Ga. 
700;  Johnson  v.  Johnson,  80  Ga.  260;  Shipley 
v.  Shilling,  66  Md.  558;  Gibson  v.  Grosvenor, 
4  Gray  (Mass.)  606;  Boyd  v.  Hurlbut,  41  Mo. 
264;  Claike  v.  Dulcher,  9  Cow.  (N.  Y.)  674; 
Stafford  v.  Bryan,  3  Wend.  (N.  Y.)  532;  Arey 
v.  Stephenson,  11  Ired.  L.  (33  N.  Car.)  86; 
Hussey  v.  Kirkman,  95  N.  Car.  63;  Mont- 
gomery v.  Cunningham,  104  Pa.  St.  349;  Law- 
son  v.  McCartney,  104  Pa.  St.  356;  Landis  v. 
Roth,  109  Pa.  St.  621,  58  Am.  Rep.  747;  Croman 
v.  Stull,  119  Pa.  St.  91;  Chapman's  Appeal, 
122  Pa.  St.  331;  Shaw  v.  Newell,  2  R.  I.  264; 
Robbins  v.  Farley,  2  Strobh.  L.  (S.  Car.)  348; 
Leigh  v.  Linthecum,  30  Tex.  100. 

3.  By  Debtor  or  His  Agent.  —  Montgomery  v. 
Tabb,  (Ky.  1897)  40  S.  W.  Rep.  906;  Pfennin- 
ger  v.  Kokesch,68  Minn.  81;  Read  v.  Hurd,  7 
Wend.  (N.  Y.)  410;  Van  Keuren  v.  Parmelee, 

2  N.  Y.  527;  Shoemaker  v.  Benedict,  11  N.  Y. 
176;  Winchell  v.  Hicks,  18  N.  Y.  567;  Pickett 
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v.  Leonard,  34  N.  Y.  176;  McMullin  v.  Rafferty, 
89  N.  Y.  459;  Blair  v.  Lynch,  105  N.  Y.  636,  8 
N.  Y.  St.  Rep.  49;  Furst  v.  Building,  etc., 
Assoc.,  128  Pa.  St.  183;  Reader's  Appeal,  167 
Pa.  St.  597;  Robinson  v  Floyd,  22  Piltsb.  Leg. 
J.  N.  S.  (Pa.)  265;  Gibson  v.  Lowndes,  28  S. 
Car,  285.  See  also  Matteson  v.  Palser,  56  N. 
Y.  App.  Div.  91. 

Payment  in  Judicial  Proceeding  to  Which 
Debtor  Not  Party  —  No  Effect  on  Statute.  — 
Jacobs  v.  Calderwood,  4  La.  Ann.  509. 

Payment  in  Condemnation  Proceedings  to  Mort- 
gagee —  No  Effect  on  Statute.  —  K  napp  v.  Crane, 
14  N.  Y.  App.  Div.  120 

Payment  by  Corporation  on  Note  Made  by  Stock- 
holders for  It  —  No  Effect  on  Statute.  —  Patter- 
son v.  Collier,  113  Mich.  12  following  Home 
L.  Ins.  Co.  v.  Elwell,  in  Mich.  689. 

Payment  by  Debtor's  Heir.  —  Warren  v. 
Hearne,  82  Ala.  554. 

Payment  by  the  Widow  of  the  Maker  of  a  Note 
does  not  affect  the  running  of  the  staiute  as  to 
the  heirs  of  the  maker.  Gallagher  v.  Whalen, 
(Ky.  1888)  9  S.  W.  Rep.  390. 

Where  a  Bank  Applies  a  Deposit  to  the  pay- 
ment of  a  matured  debt  due  to  it  by  the  de- 
positor, the  law  allowing  it  to  do  so,  such 
application  is  held  to  be  tantamount  to  a  pay- 
ment by  the  debtor  so  as  to  start  the  statute 
anew  as  to  the  balance  of  the  debt.  Rogers  v. 
Srhneidermeyer,  I  Mo.  App.  Rep.  471;  Park 
Bank  v.  Schneider,  62  Mo.  App.  179. 

Source  of  Payment  Not  Proven  —  New  Promise 
Not  Inferred. —  U.  S.  Trust  Co.  v.  Sta 
Hun  (N.  Y.)  32. 

4.  Payment  by  Stranger  tinder  Agreement  with 
Debtor. — Foster  v.  Cochran,  89  Ga.  466;  Clarkin 
v.  Brown,  80  Minn.  361;  Utica  First  Nat.  Bank 
v.  Ballou,  49  N.  Y.  155;  Huntington  v.  Ches- 
more,  60  Vt.  566. 

There  must  be  affirmative  proof  of  the 
stranger's  authority  to  make  such  payments. 
Miller  v.  Magee,  (Supm.  Ct.  Gen.  T.)  2  N.  Y„ 
Supp.  156. 

A  payment  made  for  another  will  not  war- 
rant the  inference  of  a  new  promise  by  the 
party  making  it.    Lang  v.  Gage,  65  N.  H.  173. 

5.  See  generally  the  title  Agency,  vol.  1,  p. 
930. 
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edgment  or  new  promise,  manifestly  strict  proof  is  required  as  to  the  authority 
of  the  party  making  the  promise  to  act  for  the  debtor  and  to  bind  him  thereby.1 

c.  By  Unauthorized  Agent. — The  statute  cannot,  except  in  certain 
isolated  instances,  be  affected  as  to  any  defendant  by  any  act  of  an  unauthor- 
ized third  party  or  agent.2  But  a  new  promise,  acknowledgment,  or  part 
payment,  although  made  by  a  third  party  wholly  without  authority,  will  bind 
the  defendant  if  the  latter,  with  knowledge  of  it,  ratines  it,  either  expressly  or 
by  accepting  the  benefits  of  it.3 

d.  By  One  OF  TWO  PARTNERS  —  (i)  Before  Dissolution.  —  Every  partner 
has  power  to  bind  his  copartners  in  matters  relating  to  the  business  of  the 
firm,4  and  a  new  promise  or  acknowledgment  by  him,  made  with  regard  to  a 
firm  debt,  will  bind  his  copartners  when  made  while  the  partnership  relation 
is  still  existing.5 

(2)  After  Dissolution.  —  But  after  the  partnership  has  been  dissolved,  the 
question  is  a  disputed  one.  In  England  it  is  held  that  the  power  of  one  part- 
ner to  bind  his  copartners  by  a  new  promise  or  acknowledgment  continues 
after  dissolution  of  the  partnership  relation, e  in  pursuance  of  the  rule  recog- 
nized there,  that  one  joint  debtor  may  bind  his  codebtors.7  And  this  view  has 

New  Promise. —  Bowers  v.  Johnson,  10  Smed. 

&  M.  (Miss.)  169.  See  also  infra,  this  subsec- 
tion, Debtors  Primarily  and  Secondarily  Liable, 
where  several  cases  disc  ussing  what  amounts 
to  a  ratification  of  unauthorized  acknowledg- 
ments are  cited.  See  also  the  title  Agency, 
vol.  1,  p.  1 181  et  seq. 

4.  See  the  title  Partnership.  See  also  the 
title  Admissions,  vol.  1,  p.  709,  note. 

5.  Partners.  —  Sears  v.  Starbird,  78  Cal.  225; 
Tate  v.  Clements,  16  Fla.  354,  26  Am.  Rep. 
709;  Matter  of  Leeds,  49  La.  Ann.  501 ;  Abra- 
hams v.  Myers,  40  Md.  499;  Faulkner  v.  Bailey, 
123  Mass.  588;  Harding  v.  Butler,  156  Mass. 
34;  Kenniston  v.  Avery,  16  N.  H.  117;  Tap- 
pan  v.  Kimball,  30  N.  H.  136;  Wood  v.  Barber, 
90  N.  Car.  76;  Carlton  v.  Coffin,  28  Vt. 
504. 

There  Must  Be  Affirmative  Proof  of  the  Part- 
nership and  that  the  debt  was  a  firm  debt. 
Ilayden  Saddlery  Hardware  Co.  v.  Ramsay, 
14  Tex.  Civ.  App.  185. 

6.  England.  —  Wood  v.  Braddick,  1  Taunt. 
104.  See  Bell  v.  Morrison,  1  Pet.  (U.  S.)  373, 
and  Walden  v.  Sherburne,  15  Johns.  (N.  Y.) 
424,  referring  to  this  case.  The  rule  is  held 
to  apply  even  where  the  acknowledgment 
was  made  after  the  debt  had  become  barred 
and  long  after  the  dissolution.  Goddard  v. 
Ingram,  3  Q.  B.  839,  43  E.  C.  L.  999,  3  Gale  & 
D.  46,  6  Jur.  1060.  But  compare  Sims  v.  Brut- 
ton,  5  Exch.  802,  20  L.  J.  Exch.  41. 

The  Mercantile  Law  Amendment  Act,  discussed 
infra,  this  subsection,  By  One  of  Several  Joint 
Lebtors  —  Mercantile  Law  Amendment  Act,  is 
held  to  apply  to  partners  who  are  jointly  liible 
by  virtue  of  the  issuance  of  the  note  or  obliga- 
tion in  the  firm  name.  The  power  of  one  part- 
ner to  stop  the  statute  of  limitations  as  to  his 
copartner  ceases  upon  the  dissolution  of  the 
partnership,  unless  a  special  agency  has  been 
expressly,  or  by  necessary  implication,  created 
between  the  persons  who  were  formerly  part- 
ners. Watson  v.  Woodman,  L.  R.  20  Eq.  721, 
24  VV.  R.  47,  45  L.  J.  Ch.  57.  See  also  Thomp- 
son v.  VVaithman,  3  Drew.  628,  2  Jur.  N.  S. 
1080. 

7.  See  infra,  this  subsection,  By  One  of  Sev- 
eral Joint  Debtors. 
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"  While  authority  can  be  conferred  upon 
another  to  make  such  payment,  such  authority 
should  be  established  by  plain  and  clear  proof 
and  not  rest  upon  proof  showing  that  the 
debtor  urged  the  creditor  to  collect  the  debt  of 
the  principal,  as  is  the  case  here."  Litllefield 
v.  Littlefield,  91  N.  Y.  210,  43  Am.  Rep.  663. 
See  also  infra,  this  subsection,  Debtors  Prima- 
rily and  Secondarily  Liable. 

Instances  Showing  Authority  on  Agent's  Part. 
—  McDonald  v.  McDonald,  (Supm.  Ct.  Gen. 
T.)  7  N.  Y.  Supp.  935;  Blanchard  v.  Jeffersan, 
13  N.  Y.  App.  Div.  314;  Woods  v.  Madison 
County,  136  N.  Y.  403;  Morgan  v.  Merchants' 
Nat.  Bank,  13  Lea  (Tenn.)  234. 

1,  In  Lewin  v.  Wilson,  11  App.  Cas.  645,  the 
court  pointed  out  that  acknowledgments  cost 
nothing,  and  might  be  made,  without  authority, 
by  persons  who  have  no  substantial  interest, 
"  whereas  payment  is  certain  to  be  made  only 
by  those  who  have  some  duty  or  interest  to 
pay." 

The  doctrine  in  New  York  seems  to  be,  how- 
ever, that  there  is  no  difference  in  this  respect 
between  an  acknowledgment  or  new  promise 
and  a  mere  payment.  See  Littlffield  v.  Little- 
field,  91  N.  Y.  209,  43  Am.  Rep.  663;  Smith  v. 
Ryan,  66  N.  Y.  352,  23  Am.  Rep.  60. 

2.  Unauthorized  Agents.  —  Underwood  v.  Pat- 
rick, 94  Fed.  Rep.  468.  36  C.  C.  A.  330  (pay- 
ment by  member  of  syndicate);  Harrison 
County  v.  Cole,  8  Ind.  App.  485  (county  officer); 
Carpenter  v.  District  Tp.,  58  Iowa  335  (town- 
ship treasurer);  Miller  v.  Magee,  (Supm.  Ct. 
Gen.  T.)  2  N.  Y.  Supp.  156  (power  of  attorney 
to  execute  note  twelve  years  before);  Houston 
?'.  lankowskie,  76  Tex.  368  (secretary  of  city); 
Tyler  v.  Adams,  (Tex.  Civ.  App.  1901)  62  S. 
W.  Rep.  119  (mayor  of  city).  See  also  Lieber- 
man  v.  Wilmington  First  Nat.  Bank,  (Del.  Ch. 
1898)  40  Atl.  Rep.  382  (warrant  of  attorney  to 
confess  judgment  does  not  avoid  effect  of  stat- 
ute); Furst  v.  Building,  etc.,  Assoc.,  128  Pa. 
St.  183,  24  W.  N.  C.  (Pa.)  505. 

The  Creditor  in  a  Mutual  Account  cannot  re- 
move the  bar  of  the  statute  by  entering  a  new 
item  on  his  side  of  the  account.  Ross  v.  Fick- 
ling,  11  App.  Cas.  (D.  C.)  442. 

8,  Defendant  Accepting  Benefit  of  Unauthorized 
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been  adopted  in  some  jurisdictions  of  the  United  States,  even  as  to  firm  debts 
which  are  barred  at  the  time  of  the  new  promise  or  acknowledgment.1 

When  the  Debt  Is  Not  Barred  at  the  time  of  the  new  promise,  many  authorities 
hold  that  in  such  case,  but  only  then,  the  new  promise  or  acknowledgment  by 
one  partner,  after  dissolution,  will  bind  his  copartners.2 

The  Terms  of  the  Dissolution  are  regarded  by  some  courts  as  controlling  the 
question.  Thus,  where  one  partner  retires  and  his  copartner  continues  the 
business,  the  agreement  being  that  the  latter  shall  take  all  assets  and  assume 
all  liabilities,  the  continuing  partner  has  no  power  to  bind  the  retiring  partner 
by  a  new  promise  or  acknowledgment,  but  such  action  will  start  the  statute 
anew  only  as  to  the  party  making  it.3  On  the  other  hand,  where  one  partner 
is  in  charge  of  the  firm's  affairs  for  purposes  of  liquidation,  his  new  promise 
will  bind  his  copartners  although  there  has  been  a  dissolution.'1 

Creditor  Having  No  Notice  of  Dissolution.  —  When  the  new  promise  or  acknowledg- 
ment is  made  to  a  creditor  who  has  had  no  notice  of  the  dissolution,  it  seems 
that  the  copartners  are  bound  by  the  promise  of  their  partner.5 

But  the  Better  Doctrine  seems  to  be  that  after  dissolution  of  the  partnership  a 
new  promise  or  acknowledgment  will  start  the  statute  anew  only  as  to  the 
partner  making  it  and  will  not  affect  the  liability  of  his  copartners.0    After  a 


1.  United  States  —  Debt  Barred  at  Time  of  Ac- 
knowledgment.—  Ellicott  v.  Nichols,  7  Gill 
(Md.)  85,  48  Am.  Dec.  546  (doctrine  discussed 
at  length);  Turner  v.  Ross,  1  R.  I.  88 ;  Wheelock 
v.  Doolittle,  18  Vt.  440,  46  Am.  Dec.  165;  Mix 
v.  Shattuck,  50  Vt.  421,  28  Am.  Rep.  511;  Shel- 
ton  v.  Cocke,  3  Munf.  (Va.)  191. 

Formerly,  in  North  Carolina,  the  power  of  a 
partner  to  repel  the  statute  was  held  to  con- 
tinue after  dissolution.  See  Walton  v.  Robin- 
son, 5  Ired.  L.  (27  N.  Car.)  341;  Mclntyre  v. 
Oliver,  2  Hawks  (9  N.  Car.)  209;  Willis  v.  Hill, 
2  Dev.  &  B.  L.  (19  N.  Car.)  231.  But  the  rule 
is  now  otherwise  by  statute.  Wood  v.  Barber, 
90  N.  Car.  79. 

2.  Debt  Not  Barred  at  Time  of  Acknowledgment. 
—  Hicks  v.  Lusk,  19  Ark.  692;  Burr  v.  Wil- 
liams, 20  Ark.  171;  Austin  v.  Bostwick,  9 
Conn.  498,  25  Am.  Dec.  42;  Beardsley  v.  Hall, 
36  Conn.  270,  4  Am.  Rep.  74;  Bissell  v.  Adams, 
35  Conn.  299;  Flannery  <-\  Maine  Red  Granite 
Co.,  3  App.  Cas.  (D.  C.)  395;  Brewster  v. 
Hatdeman,  Dudley  (Ga.)  138;  Fellows  v.  Gui- 
marin,  Dudley  (Ga.)  100;  Parker  v.  Moore,  2 
La.  Ann.  1017;  Harris  v.  Odeal,  39  Mo.  App. 
270;  Higginson  v.  Air,  1  Desaus.  (S.  Car.) 
427;  Fisher  v.  Tucker,  1  McCord  Eq.  (S.  Car.) 
169.  See  also  Grimes  v.  Osterhoudt,  (Supm. 
Ct.  Gen.  T.)  2  N.  Y.  Supp.  436;  Clement  v. 
Clement,  69  Wis.  599,  2  Am.  St.  Rep.  760. 

3.  See  Story  on  Partnership,  §  323,  note. 
Payments  by  the  Firm  After  the  Withdrawal 

of  One  Partner,  who,  upon  withdrawing,  had 
given  notice  to  depositors  (the  partnership 
being  a  banking  firm)  of  his  withdrawal,  will 
not  be  a  new  promise  as  to  him,  even  as  to 
deposits  made  before  his  withdrawal.  Robin- 
son v.  Floyd,  159  Pa.  St.  165,  33  W.  N.  C. 
(Pa  )  409. 

4.  Partner  in  liquidation.  —  The  Pennsylvania 
courts  adopt  the  rule  announced  in  the  text  as 
the  belter  doctrine,  but  make  an  exception  in 
the  case  of  a  liquidating  partner.  Reppert  v. 
Colvin,  48  Pa.  St.  248;  Wilson  v.  Waugh,  101 
Pa.  St.  233.  See  also  Dick  v.  Williams,  130 
Pa.  St.  41;  Campbell  v.  Floyd,  153  Pa.  St.  84, 
32  W.  N.  C.  (Pa.)  if;  Darling's  Estate,  7  Kulp 
(Pa.)  323. 


5.  As  to  Creditor  Having  No  Notice  of  Dissolu- 
tion.—  Sage  v.  Ensign,  2  Allen  (Mass.)  246; 
Buxton  v.  Edwards,  134  Mass.  567;  Gates  v. 
Fisk,  45  Mich.  522;  Davison  v.  Sherburne, 
57  Minn.  355,  47  Am.  St.  Rep.  618;  Kenniston 
v.  Avery,  16  N.  H.  117;  Tappan  v.  Kimball, 
30  M.  H.  136;  Forbes  v.  Garfield,  32  Hun  (N. 
Y.)  389;  Myers  v.  Standart,  11  Ohio  St.  29; 
Clement  v.  Clement,  69  Wis.  599,  2»  Am.  St. 
Rep.  760. 

Acknowledgment  After  Insolvency  of  Partner 
Making  It  —  Evidence  Admissible.  —  Coit  v. 
Tracy,  8  Conn.  268,  20  Am.  Dec.  110;  Austin 
v.  Bostwick,  9  Conn.  496,  25  Am.  Dec.  42. 

A  Contrary  Rule  is  upheld  in  Florida,  whete 
it  is  said  that  the  promise  or  acknowledgment 
of  one  partner  after  dissolution  but  before  the 
debt  is  barred  does  not  prevent  the  bar  as  to 
his  copartner,  even  though  the  creditor  was 
ignorant  of  the  dissolution.  Tate  v.  Clements, 
16  Fla.  339,  26  Am.  Rep.  709. 

And  in  Maine  it  is  held  that  neither  the  dis- 
solution of  the  firm  nor  the  crediior's  ignorance 
of  it  is  material,  for  the  reason  that  a  partner- 
ship debt  is  a  mere  joint  obligation,  and  Rev. 
Stat.  Me.  (1883),  c.  81,  §  100,  puts  it  entirely  out 
of  the  power  of  one  joint  contractor  to  affect 
the  running  of  the  statute  of  limitaiions  as  to 
his  co-contractor.  Bleihen  v.  Murch,  So  Me. 
313,  citing  True  v.  Andrews,  35  Me.  183.  See 
also  Gates  v.  Fisk,  45  Mich.  522,  where  a  sim- 
ilar statute  was  considered. 

6.  England.  —  See  Martin  v.  Bridges,  3  C.  & 
P.  83,  14  E.  C.  L.  217,  where  Lord  Tenterden 
was  of  the  opinion  that  an  acknowledgment 
by  a  partner  who  was  not  himself  liable  at  the 
time  when  he  made  it  would  not  take  the  case 
out  of  the  statute  of  limitations  as  to  his  co- 
partner. 

United  States,  —  Bell  v.  Morrison,  1  Pet.  ('J. 
S.)  351  (question  exhaustively  discussed  by 
Story,  J.);  Cronkhite  v.  Herrin,  15  Fed.  Rep. 

888. 

Alabama.  —  Wilson  v.  Torbert,  3  Stew.  (Ala.) 
296,  21  Am.  Dec.  632;  Myatts  v.  Bell,  41  Ala. 
222;  Espy  v.  Comer,  76  Ala.  501. 

Delaware.  —  Terry  v.  Piatt,  1  Penn.  (Del.) 
185;  Lodge  v.  Ainscow,  I  Penn.  (Del.)  327. 
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dissolution,  no  partner  can  create  a  cause  of  action  against  the  other  partners 
except  by  a  new  authority  communicated  to  him  for  that  purpose.  It  is 
wholly  immaterial  what  is  the  consideration  which  is  to  raise  such  cause  of 
action,  whether  it  be  a  supposed  pre-existing  debt  of  the  partnership  or  any 
auxiliary  consideration  which  might  prove  beneficial  to  them.  Unless  adopted 
by  them,  they  are  not  bound  by  it.1 

(3)  Under  Statutes.  —  Statutes  exist  in  many  jurisdictions  providing  specific- 
ally that  no  joint  debtor  or  contractor  shall  be  deprived  of  the  benefits  of  the 
statute  of  limitations  by  any  act  or  promise  of  his  co-contractor.2  These  stat- 
utes are  construed  to  apply  to  partnership  debts  and  to  render  one  partner, 
after  dissolution,  incapable  of  binding  his  copartner  by  an  acknowledgment 
or  new  promise.3 

e.  By  One  of  Several  Joint  Debtors4— (i)  Lord  Mansfield's  Rule.— 
In  an  early  case  the  rule,  was  laid  down  by  Lord  Mansfield  that  a  part  pay- 
ment, acknowledgment,  or  new  promise  by  one  of  several  joint  debtors  would 
start  the  statute  afresh  as  to  all.5  And  this  rule  has  the  support  of  some  of  the 
American  courts.6    But  even  in  the  courts  upholding  such  rule,  the  decided 


Florida.  — Tate  v.  Clements,  16  Fla.  339,  26 
Am.  Rep.  709. 

Illinois.  —  Kallenbach  v.  Dickinson,  100  111. 
427,  39  Am.  Rep.  47  (question  discussed  at 
length);  Helen  v.  Cantrell,  59  111.  524.;  Green 
v.  Baird,  53  111.  App.  216,  61  111.  App.  72  (even 
though  debt  was  not  barred). 

Indiana .  —  Yandes  v.  Lefavour,  2  Blackf. 
(Ind.)  371;  Kirk  v.  Hiatt,  2  Ind.  322;  Dicker- 
son  v.  Turner,  12  Ind.  230. 

Maine.  —  The  rule  of  the  text  is  declared  by 
statute.  "Blethen  v.  Murch,  80  Me.  313.  See 
also  True  v.  Andrews,  35  Me.  183. 

Massachusetts.  —  Peirce  v.  Tobey,  5  Met. 
,Mass.)  168;  Ide  v.  Ingraham,  5  Gray  (Mass  ) 
4o8 

Michigan.  —  Pennoyerr\  David,  8  Mich.  407. 
See  also  Gates  v.  Fisk,  45  Mich.  522  (decided 
under  the  statute). 

Nebraska.  —  Mayberry  v.  Willoughby,  5 
Neb.  368,  25  Am.  Rep.  491. 

New  Hampshire. — Tappan  v.  Kimball,  30 
N.  H.  142 

New  York.  —  Van  Keuren  v.  Parmelee,  2  N. 
Y.  523,  51  Am.  Dec.  322;  Graham  v.  Selover, 
59  Barb.  (N.  Y.)  313;  Grimes  v.  Osterhoudt, 
(Supm.  Ct.  Gen.  T.)  2  N.  Y.  Supp.  436.  Com- 
pare Patterson  v.  Choate,  7  Wend.  (N.  Y.)44i; 
Stniih  v.  Ludlow,  6  Johns.  (N.  Y.)  267. 

Ohio.  —  Kerper  v.  Wood,  48  Ohio  St.  613. 

Pennsylvania.  — Coleman  v.  Fobes,  22  Pa.  St. 
156,  60  Am.  Dec.  75;  Levy  v.  Cadet,  17  S.  & 
R.  (Pa.)  126,  17  Am.  Dec.  650;  McCahan  v. 
Smith,  9  Pa.  Super.  Ct.  318;  Woll'ensberger  v. 
Young,  47  Pa.  St.  516;  Lewis  v.  Williams,  6 
Whart.  (Pa.)  264.  See  also  Dick  v.  Williams, 
130  Pa.  St.  499. 

South  Carolina.  —  After  bar,  one  partner  can- 
not bind  the  other.  Fortune  v.  Hayes,  5  Rich. 
Eq,  (S.  Car.)  112. 

Tennessee.  —  After  the  b:tr  has  attached,  the 
new  promise  by  one  partner  cannot  affect  the 
others.  Belote  v.  Wynne,  7  Yerg.  (Tenn.)  534; 
Muse  -'.  Donelson,  2  Humph.  (Tenn.)  166,  36 
Am.  Dec.  309. 

1.  See  Ellicott  v.  Nichols,  7  Gill  (Md.)  85,  48 
Am.  Dec.  552.    And  see  the  title  Partnership. 

2.  See  infra,  this  subsection,  Rule  Declared 
by  Statute. 

3.  Faulkner  v.  Bailey,  123  Mass.  588;  Wat- 
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son  v.  Woodman,  L.  R.  20  Eq.  721,  15  Moak 
572;  Gates  v.  Fisk,  45  Mich.  522. 

In  Blethen  v.  Murch,  80  Me.  313,  it  was  said 
that  the  statute  applies  even  to  an  acknowl- 
edgment by  one  partner  made  prior  to  disso- 
lution of  the  partnership.  See  also  the  pre- 
ceding subdivision  of  this  section. 

4.  See  also,  in  this  connection,  the  title 
Joint  Executors  and  Administrators,  vol. 
17.  P-  624. 

5.  Lord  Mansfield's  Rnle. — Whitcomb  v.  Whit- 
ing, 2  Dougl.  652,  1  Smith  Lead.  Cas.  642. 
The  entire  opinion  in  this  case,  so  far  as  the 
point  in  question  is  concerned,  is  as  fellows'. 
"  Payment  by  one  is  payment  for  all,  the  one 
acting  virtually  as  agent  for  the  rest;  and  in 
the  same  manner  an  admission  by  one  is  an 
admission  by  all;  and  the  law  raises  the  prom- 
ise to  pay  when  the  debt  is  admitted  to  be 
due."  The  case  has  been  often  followed. 
Wyatt  v.  Hodson,  S  Bing.  309,  21  E.  C.  L.  301, 
1  Moo.  &  S.  442;  Burleigh  v.  Stott,  S  B.  &  C. 
36,  15  E.  C.  L.  151;  Pease  v.  Hirst,  10  B.  & 
C.  122,  21  E.  C.  L.  3S,  5  M.  &  R.  88;  Chippen- 
dale v.  Thurston,  4  C.  &  P.  9S,  19  E.  C.  L.  293, 
M.  &  M.  411;  Perham  v.  Raynal,  2  Bing.  306, 
9  E.  C.  L.  413;  Dowling  v.  Ford,  11  M.  &  W. 
329;  Channell  v.  Ditchburn,  5  M.  &  W.  494,  3 
Jur.  1107.  It  is  opposed  by  the  earlier  case  of 
Bland  -'.  Haselrig,  2  Vent.  151.  And  in  At- 
kins v.  Tredgold,  2  B.  &  C.  23,  9  E.  C.  L.  12, 
the  judges  evinced  a  strong  inclination  to  dis- 
regard it.  See  Mayberry  v.  Willoughby,  5 
Neb.  368,  25  Am.  Rep.  491. 

6.  New  Promise  by  One  Joint  Debtor  Held  Bind- 
ing on  All — Colorado.  —  Torbit  v.  Heath,  11 
Colo.  App.  492. 

Connecticut.  —  Bound  v.  Lathrop,  4  Conn. 
336,  10  Am.  Dec.  147;  Coit  v.  Tracy,  9  Conn. 
1,  S  Conn.  26S,  20  Am.  Dec.  110;  Clark  v. 
Sigourney,  17  Conn.  511 ;  Caldwell  v.  Sigour- 
ney,  19  Conn.  37. 

Georgia.  — Cox  v.  Bailey,  9  Ga.  467,  54  Am. 
Dec.  358.  Compare  Dean  v.  Munroe,  32  Ga. 
28. 

Maine.  —  Getchell  v.  Heald,  7  Me.  26;  Dins- 
more  v.  Dinsmore,  21  Me.  433;  Shepley  v. 
Waterhouse,  22  Me.  497;  Lincoln  Academy 
v.  Newhall,  38  Me.  179.  See  also  Ouimby  v. 
Putnam,  2S  Me.  419.    But  see  McKenney  v. 
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inclination  is  against  any  extension  of  it  by  construction  or  implication.1 

(2)  Better  Doctrine. — The  better  doctrine  is  against  the  rule  announced 
by  Lord  Mansfield.  The  rule  recognized  by  the  great  weight  of  authority  in 
the  United  States  is  that  such  an  acknowledgment,  new  promise,  or  part  pay- 
ment binds  only  the  party  actually  making  it,  and  does  not  start  the  statute 
afresh  as  to  his  co-obligors.3 


Bowie,  94  Me.  397;  Wellman  v.  Southard,  30 
Me.  425. 

Maryland.  —  Schindel  v.  Gates,  46  Md.  604, 
24  Am.  Rep.  526,  Rhind  v.  Hyndman,  54  Md 
527,  39  Am.  Rep.  402.  Compare  Lingan  v 
Henderson,  1  Bland  (Md.)  236. 

Massachusetts.  —  White  v.  Hale,  3  Pick 
(Mass.)  291,  15  Am.  Dec.  209;  Hunt  v.  Bridg 
ham,  2  Pick.  (Mass.)  581,  13  Am.  Dec.  458 
Bridge  v.  Gray,  14  Pick.  (Mass.)  55,  25  Am 
Dec.  358:  Sigourney  v.  Drury,  14  Pick.  (Mass. 
387;  Vinal  v.  Burrill,  16  Pick.  (Mass.)  401. 

New  [eisey. — Casebolt  v.  Ackerman,  46  N 
J.  L.  169;  Merritt  v.  Day,  38  N.  J.  L.  32;  Cor 
lies  -'.  Fleming,  30  N.  J.  L.  349. 

North  Carolina.  —  McKeethan  -'.  Atkinson,  I 
Jones  L.  (46  N.  Car.)  421;  Wilfong  v.  Cline,  I 
Jones  L.  (46  N.  Car.)  499;  Lowe  v.  Sowell, 
3  Jones  L.  (48  N.  Car.)  67.  Compare  Lane  v. 
Richardson,  79  N.  Car.  159;  Walton  v.  Robin- 
son, 5  Ired.  L.  (27  N.  Car)  341;  Davis  v.  Cole- 
man, 7  Ired.  L.  (29  N.  Car.)  424;  Wood  v. 
Barber,  90  N.  Car.  76;  Campbell  v.  Brown,  86 
N.  Car.  376,  41  Am.  Rep.  464;  Moore  v.  Carr, 
123  N.  Car.  425;  Garrett  v.  Reeves,  125  N.  Car. 
529.  In  this  state  the  rule  is  confined  to  ihe 
case  of  a  payment  by  a  joint  action.  But  the 
court  has  gone  no  further. 

Oregon.  —  Partlow  v.  Singer,  2  Oregon  307. 

Rhode  Island.  —  Woonsocket  Sav.  Inst.  v. 
Billou,  16  R.  I.  351. 

South  Carolina.  —  Steele  v.  Jennings,  I  Mc- 
Mu'.l.  L.  (S.  Car.)  297;  Goudy  v.  Gillam,  6 
Rich.  L.  (S.  Car.)  28;  Beitz  v.  Fuller,  1  Mc- 
Coid  L.  (S.  Car.)  541,  10  Am.  Dec.  693;  Hall 
v.  Woodward,  26  S.  Car.  557;  Smith  v.  Cald- 
well, 15  Rich.  L.  (S.  Car.)  378.  Compare  Sil- 
man  v.  Silman.  2  Hill  L.  (S.  Car.)  416,  and 
compare  the  cases  from  this  state  in  the  second 
note  following. 

Vermont.] —  Wheelock  v.  Doolittle,  18  Vt. 
440,  46  Am.  Dec.  163;  Hollister  v.  York,  59 
Vt.  1. 

1.  Doctrine  Strictly  Confined  to  Original  Scope. 

—  Thus,  in  Campbell  v.  Brown,  86  N.  Car.  376, 
41  Am.  Rep.  464,  the  court,  while  recognizing 
and  upholding  Lord  Mansfield's  rule  in  gen- 
eral, held  that  a  mere  promise  by  one  obligor, 
made  before  the  debt  is  barred,  does  not  stop 
the  statute  as  to  his  co-obligors.  Citing  Buie 
v.  Buie,  2  Ired.  L.  (24  N.  Car.)  87;  Lowe  v. 
Soivell,  3  Jones  L.  (48  N.  Car.)  67;  Pearsall  v. 
Houston,  3  Jones  L.  (48  N.  Car.)  346;  and  dis- 
tinguishing Lane  v.  Richardson,  79  N.  Car. 
159.    And  see  the  preceding  note. 

2.  Payment  or  New  Promise  by  One  Joint  Debtor 
Does  Not  Affect  Others  —  United  Stales.  —  Bell  v. 
Morrison,  1  Pet.  (U.  S.)  351;  U.  S.  o.  Wilder, 
13  Wall.  (U.  S.)  254;  Bergman  v.  Bly,  66  Fed. 
Rep.  40,  27  U.  S.  App.  650  (decided  under  law 
of  Wyoming).  Compare  Cross  v.  Allen,  141  U. 
S.  528.  See  also  Underwood  v.  Patrick,  94 
Fed.  Rep.  468,  36  C.  C.  A.  330. 

Alabama.  —  Lowther  v.  Chappell,  8  Ala.  353, 


42  Am.  Dec.  643;  Myatts  v.  Bell,  41  Ala.  222; 
Knight  v.  Clements,  45  Ala.  89,  6  Am.  Rep. 
693- 

Arkansas. — Grant  v.  Ashley,  12  Ark.  762; 
Woody  v.  State  Bank,  12  Ark.  780. 

California.  —  State  L.  &  T.  Co.  v.  Cochran, 
130  Cal.  245. 

Delaware.  —  Terry  v.  Piatt,  1  Penn.  (Del.) 
185. 

Flonda.  —  Tate  v.  Clements,  16  Fla.  339,  26 
Am.  Rep.  709. 

Illinois.  —  Kallenbach  v.  Dickinson,  100  III. 
427,  39  Am.  Rep.  47;  Ayers  v.  Richards,  12 
III.  146;  Norton  v.  Colby,  52  111.  202;  Montreal 
Bank  v.  Page,  98  111.  109;  Boynton  v.  Spafford, 
162  111.  113,  53  Am.  St.  Rep.  274,  affirming  61 
111.  App.  384;  Robinson  v.  Briscoe,  55  111.  App. 
131. 

Indiana.  —  Yandes  v.  Lefavour,  2  Blackf. 
(Ind.)  371;  Dickerson  v.  Turner,  12  Ind.  223; 
Mozingo  v.  Ross,  150  Ind.  688;  Christian  v. 
Stale,  7  Ind.  App.  417;  Bottles  v.  Miller,  112 
Ind.  584;  Koontz  v. Hammond,  21  Ind.  App.  76. 

Iowa.  —  Drake  v.  Stuart,  87  Iowa  341. 

Kansas.  —  Steele  v.  Souder,  20  Kan.  39; 
Wellington  Nat.  Bank  v.  Thomson,  9  Kan. 
App.  667. 

Kentucky. — Tate  v.  Hawkins,  81  Ky.  577, 
50  Am.  Rep.  i8r.  Compare  Clift  v.  Williams, 
(Ky.  1899)  51  S.  W.  Rep.  821,  21  Ky.  L.  Rep. 
551. 

Louisiana.  —  Reynolds  v.  Rowley,  2  La. 
Ann.  890. 

Michigan.  — Tate  v.  Stevenson,  55  Mich.  320 
Rogers  v.  Anderson,  40  Mich.  290;  Sweet  v. 
Ellis,  109  Mich.  460;  Home  L.  Ins.  Co.  v. 
Elwell,  in  Mich.  689. 

Minnesota.  —  Willoughby  v.  Irish,  35  Minn. 
63,  59  Am.  Rep.  297;  Pfenniger  v.  Kokesch,  68 
Minn.  81. 

Mississippi.  —  Foute  v.  Bacon,  24  Miss.  156; 
Briscoe  v.  Anketell,  28  Miss.  361,  61  Am.  Dec. 
553- 

Missouri.  —  Maddox  v.  Duncan,  143  Mo.  613, 
reversing  62  Mo.  App.  474;  Kemble  v.  Logan, 
79  Mo.  App.  253.  Compare  Craig  v.  Callaway 
County  Ct.,  12  Mo.  94. 

Montana.  —  Miles  City  First  Nat.  Bank  v. 
Bullard,  20  Mont.  118;  Oleson  v.  Wilson,  20 
Mont.  544. 

Nebraska.  —  Maybery  v.  Willoughby,  5  Neb. 
368,  25  Am.  Rep.  491. 

New  Hampshire.  —  Exeter  Bank  v.  Sullivan, 
6  N.  H.  124-  Kelley  v.  Sanborn,  9  N.  H.  46; 
Whipple  v.  Stevens,  22  N.  H.  219. 

New  York.  — Van  Keuren  v.  Parmelee,  2  N. 
Y.  523,  51  Am.  Dec.  322;  Shoemaker  v.  Bene- 
dict, 11  N.  Y.  176,  62  Am.  Dec.  95;  Winchell 
v.  Hicks,  18  N.  Y.  558;  McMullen  v.  Rafferty, 
89  N.  Y.  456;  Littlefield  v.  Littlefield,  91  N.  Y. 
203,  43  Am.  Rep.  663;  Bender  v.  Blessing,  82 
Hun  (N.  Y.)  320;  Martin  v.  Hyde,  19  N.  Y. 
App.  Div.  490;  Connecticut  Trust,  etc.,  Co.  v. 
Wead,  (Supm.  Ct.  Tr.  T.)  33  Misc.  (N.  Y.) 
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(3)  Debtors  Primarily  and  Secondarily  Liable.  —  In  the  case  of  debtors 
primarily  and  secondarily  liable,  the  rule  is  that  an  acknowledgment,  part 
payment,  or  new  promise  by  the  principal  debtor  cannot  affect  the  liability 
of  those  who  are  secondarily  liable  for  the  same  debt  unless  made  with  the 
consent  of  the  latter.1    And  as  between  two  parties,  each  liable  secondarily, 


374;  Barger  v.  Durvin,  22  Barb.  (N.  Y.)  68; 
Bogert  v.  Vermilya,  10  Barb.  (N.  Y.)  32;  Shutts 
v.  Fingar,  100  N.  Y.  539,  53  Am.  Rep.  231. 

Ohio.  —  Palmer  v.  Dodge,  4  Ohio  St.  2T,  62 
Am.  Dec.  271;  Keel  v.  Rudisell,  7  Ohio  Cir. 
Dec.  464,  13  Ohio  Cir.  Ct.  199.  It  is  other- 
wise, however,  where  a  joint  debtor  makes  a 
payment  as  agent  for  himself  and  his  code b tor. 
Laivton  v.  Adams,  7  Ohio  Cir.  Dec.  129,  13 
Ohio  Cir.  Ct.  233. 

Pennsylvania.  — Watts  v.  Devor,  I  Grant 
Cas.  (Pa.)  267;  Levy  v.  Cadet,  17  S.  &  R.  (Pa.) 
12b,  17  Am.  Dec.  650;  Coleman  v.  Forbes,  22 
Pa.  St.  156,  60  Am.  Dec.  75;  Bush  v.  Stowell, 
7r  Pa.  St.  208,  10  Am.  Rep.  694.  See  also 
Houser  v.  Irvine,  3  W.  &  S.  (Pa.)  345,  3S  Am. 
Dec.  768. 

South  Carolina. — Silman  v.  Silman,  2  Hill 
L.  (S.  Car.)  416;  Walters  v.  Kraft,  23  S.  Car. 
578,  55  Am.  Rep.  44;  Goudy  v.  Gillam,  6  Rich. 
L.  (S.  Car.)  28.  Compare  the  cases  from  this 
stale  in  the  second  note  supra. 

Tennessee.  —  Belote  v.  Wynne,  7  Yerg. 
(Tenn.)  534;  Muse  v.  Donelson,  2  Humph. 
(Tenn.)  166,  36  Am.  Dec.  309  (new  promise  by 
one  partner). 

Texas.  —  Hay  den  Saddlery  Hardware  Co.  v. 
Ramsay,  14  Tex.  Civ.  App.  185;  Hamilton  v. 
Peck,  (Tex.  Civ.  App.  1896)  38  S.  W.  Rep.  403; 
Stokes  v.  Pitton,  (Tex.  Civ.  App.  1896)  35  S. 
W.  Rep.  64. 

Wisconsin.  —  See  infra,  this  subsection, 
Rule  Declared  hy  Statute.  Compare  National 
Bank  v.  Cotton,  53  Wis.  31. 

Wyoming.  —  Cowhick  v.  Shingle,  5  Wyo.  87, 
followed  in  Bergman  v.  Bly,  66  Fed.  Rep.  40, 
27  U.  S.  App.  650. 

The  unreasonableness  of  the  rule  stated  by 
Lord  Mansfield  and  its  unsatisfactory  opera- 
tion under  subsequent  decisions  which  ex- 
tended it  led  to  the  passage  of  the  Mercantile 
Law  Amendment  Act,  set  out  infra,  this  sub- 
section, Rule  Declared  by  Statute. 

By  the  Washington  Statute,  it  is  provided  (hat 
"  where  any  paymeni  of  principal  or  interest 
has  been  or  shall  be  made  upon  any  existing 
contract,  *  *  *  if  such  payment  be  made 
after  the  same  shall  have  become  due,  the 
limitation  shall  commence  from  the  time  the 
last  payment  was  made."  2  Ball.  Annot. 
Codes  &  Stat.  Wash.  (1897),  §  4817.  But  even 
under  this  provision  a  payment  by  one  joint 
debtor  will  not  bind  his  codebtor.  Stubble- 
field  v.  McAuliff,  20  Wash.  442. 

Husband  and  Wife  —  Joint  Liability.  —  Under 
the  Illinois  statute,  a  husband  ami  wife  are 
jointly  liable  for  the  expenses  of  the  family 
and  may  be  sued  jointly  or  severally  therefor. 
But  even  in  such  a  case  neither  has  power  to 
affect  the  op:ration  of  the  statute  as  to  the 
other  by  a  new  promise  or  acknowledgment 
made  without  the  other's  consent.  Levvis  v. 
Lynch,  61  111.  App.  476.  See  a] so  infra,  this 
section,  By  Husband  or  Wife. 

1.  Payment  or  Acknowledgment  by  Prin.ipal 
Debtor  Does  Not  Affect  Surety  or  Indorser.  —  Davis 


•v.  Mann,  43  111.  App.  301;  Meitzler  v.  Todd,  12 
Ind.  App.  3S1,  54  Am.  St.  Rep.  531  (payment 
of  interest  by  principal  does  not  affect  surety 
who  is  ignorant  of  it);  Dougherty  v.  Hoffstet- 
ter,  12  Ind.  App.  699;  Christian  v.  Stale,  7 
Ind.  App.  417  (payment  by  county  treasurer 
cannot  affect  sureties  on  his  official  bond); 
Kconiz  v.  Hammond,  21  Ind.  App.  76;  Mozingo 
v.  Ross,  150  Ind.  6£8,  McMillan  v.  Leeds,  58 
Kan.  815,  49  Pac.  Rep.  159;  Gardiner  v.  Nut- 
ting, 5  Me.  140,  17  Am.  Dec.  211 ;  Littlefield  v. 
Dingwall,  71  Mich.  223;  Fowler  v.  Wood,  78 
Hun  (N.  Y.)  304;  McMullen  v.  Rafferty,  89  N. 
Y.  456;  Meade  v.  M'Dowell,  5  Binn.  (Pa.)  195 
(guarantor  not  affected  by  maker's  new  prom- 
ise); Butcher  v.  Hixton,  4  Leigh  (Va.)  519; 
Coleman  v.  Ward,  S5  Wis.  328  (statute).  See 
also  Bassett  v.  Thrall,  21  Wash.  231.  Compare 
In  re  Frisby,  43  Ch.  D.  106. 

A  Different  Rule  has  been  upheld  by  the 
United  States  Supreme  Court.  Cross  v.  Allen, 
141  U.  S.  528,  wherein  the  court  said:  "  At 
common  law,  a  payment  made  upon  a  note  by 
the  principal  debtor,  before  the  completion  of 
the  bar  of  the  statute,  served  to  keep  the  debt 
alive,  both  as  to  himself  and  the  surety. 
Whitcomb  v.  Whiting,  2  Dougl.  652;  Burleith 
v.  Stott,  8  B.  &  C.  36,  15  E.  C.  L.  151 ;  Wyatt 
v.  Hodgson,  S  Bing.  309,  21  E.  C.  L.  301;  Main- 
zinger  v.  Mohr,  41  Mich.  685.  That  is  the 
rule  in  many  of  the  states  of  this  Union  —  in 
all,  in  fact,  where  it  has  not  been  changed  by 
statute.  National  Bank  v.  Cotton,  53  Wis.  31; 
Quimby  v.  Putnam,  28  Me.  419."  See  also, 
as  sustaining  the  same  view,  Hooper  v.  Hooper, 
81  Md.  155,  48  Am.  St.  Rep.  496;  Maddox  v. 
Duncan,  62  Mo.  App.  474,  holding  that  an  in- 
dorser who  has  waived  demand  and  notice  is 
to  be  regarded  as  a  joint  maker,  and  that  part 
payment  by  the  maker  will  renew  the  debt  as 
10  both. 

In  Massachusetts  the  rule  formerly  was  that 
a  payment  of  interest  by  the  principal  in  a 
joint  and  se  /eral  note  would  toll  the  statute  as 
to  the  surety.  Sigourney  Drury,  14  Pick. 
(Mass.)  3S7,  reviewing  the  authorities;  Frye 
v.  Barker,  4  Pick.  (Mass.)  382;  Hunt  v.  Bridg- 
han,  2  Pick.  (Mass.)  5S1,  13  Am.  Dec.  458. 
But  the  rule  is  otherwise  now  by  express  stat- 
ute. Faulkner  v.  Bailey,  123  Mass.  5SS;  Gen. 
Stat.  Mass.  (1S82),  c.  197,  §  17. 

The  case  of  Cross  v.  Allen,  141  U.  S.  528, 
was  one  involving  a  statute  of  Oregon  which 
had  already  been  consirued  by  the  Supreme 
Court  of  that  state  as  making  a  payment  by 
one  obligor  operate  to  start  the  statute  anew 
as  to  his  co-obligors.  Partlow  v.  Singer,  2 
Oregon  307;  Sutherlin  v.  Roberts.  4  Oregon 
378.  The  learned  justice  delivering  the 
opinion,  however,  regarded  the  statute  as 
merely  declaratory  of  the  common  law,  and 
based  the  decision  on  that  ground,  adopting 
the  view  of  Lord  Mansfield  in  Whitcomb  v. 
Whiting,  2  Dougl.  652.  Cross  v.  Allen,  141 
U.  S.  52S,  has  been  frequently  reviewed,  and 
the  real  decision  declared  to  be  simply  an 
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a  new  promise,  part  payment,  or  acknowledgment  by  one  will  not  affect  the 
other.1  Nor  can  one  of  such  parties,  e.  g. ,  a  surety,  where  he  makes  a  volun- 
tary payment  on  a  barred  debt,  enforce  a  contribution  therefor  from  his 
cosurety,8  though  it  is  otherwise  where  such  payment  is  compulsory.3  A  pay- 
ment by  the  surety  from  his  own  funds  and  without  the  knowledge  of  his 
principal  will  not  affect  the  running  of  the  statute  as  to  the  latter,4  and  the 
same  rule  is  true  as  to  a  payment  by  the  obligor  on  collateral  given  to  secure 
the  principal's  debt.5 

Part  Payment  by  the  Principal  After  the  Death  of  the  Surety,  even  when  made  before 
the  statute  has  run  against  the  debt,  will  not  prevent  the  surety's  personal 
representative  from  pleading  the  statute.6    This  rule,  however,  is  confined  to 


adoption  of  the  construction  of  an  Oregon  stat- 
ute given  by  the  Supreme  Court  of  that  state. 
See  Covvhick  v.  Shingle,  5  Wyo.  87;  Stubble- 
field  v.  McAuliff,  20  Wash.  442.  The  opinion 
in  each  of  the  two  latter  cases  calls  attention 
to  the  holding  of  the  court  in  Bell  v.  Morrison, 
1  Pet.  (U.  S.)  351,  where  the  rule  of  Lord  Mans- 
field was  repudiated.  And  in  Bergman  v.  Bly, 
66  Fed.  Rep.  40,  27  U.  S.  App.  650,  Caldwell, 
J.,  referring  to  Cross  v.  Allen,  141  U.  S.  528, 
suggested  that  the  remarks  in  the  opinion  upon 
the  general  questions  were  not  binding  upon 
the  federal  courts  and  did  not  correctly  lay 
down  the  rule  for  the  construction  of  statutes 
like  those  of  Wyoming  and  Washington. 

In  £ngland,  prior  to  the  Mercantile  Law 
Amendment  Act  (1856),  ig  &  20  Vict.,  c.  97, 
§  14,  a  rule  opposed  to  that  of  the  text  pre- 
vailed. Perham  v.  Ravnal,  9  Moo.  566,  2 
Bing.  306,  9  E.  C.  L.  413;  Burleigh  v.  Stott,  8 
B.  &  C.  36,  2  M.  &  R.  93,  15  E.  C.  L.  151.  See 
also  Lewin  v.  Wilson,  9  Can.  Sup.  Ct.  646,  11 
App.  Cas.  639;  Dowling  v.  Ford,  it  M.  &  W. 
329.  12  L.  J.  Exch.  342.  Compare  Braudram 
v.  Wharton,  1  B.  &  Aid.  463. 

In  North  Carolina  a  rule  opposed  to  that  of 
the  text  obtains.  There  a  payment  made  by 
the  principal  before  the  debt  has  become  barred 
operates  is  a  renewal  as  to  both  himself  and 
his  sureties.  Green  v.  Greensboro  Female 
College,  83  N.  Car.  449,  35  Am.  Rep.  579;  Le 
Doc  v.  Butler.  112  N.  Car.  458. 

This  principle,  however,  did  not  operate  ti 
render  a  payment  by  the  maker  of  a  note  a 
renewal  as  to  an  indorser  until  the  Act  of  1827 
(Code  N.  Car.  1883,  §  50),  making  every  in- 
dorser liable  as  a  surety.  Under  that  act,  a 
payment  by  the  maker  postpones  the  running 
of  the  statute  as  to  an  indorser.  Garrett  v. 
Reeves,  125  N.  Car.  529,  explaining  Wood  v. 
Buber,  90  N.  Car.  76,  and  reviewing  the  ques- 
tion at  length. 

The  provision  of  Code  N.  Car.  (1883),  §  171, 
that  no  act  or  admission  of  the  maker  of  a 
bond,  after  it  has  become  barred,  shall  be  ad- 
mitted in  evidence  to  repel  the  bar  except  as 
against  him  does  not  change  the  rule  that  a 
payment  of  interest  by  him  before  the  bar  will 
start  the  statute  anew  as  to  his  surety,  in  view 
of  the  provision  of  section  172  that  the  statute 
requiring  acknowledgments  or  new  promises 
to  be  in  writing  shall  not  "  alter  the  effect  of 
any  payment  of  principal  or  interest."  Moore 
v.  Goodwin,  109  N.  Car.  218.  See  also  Moore 
v.  Beaman,  in  N.  Car.  328;  Copeland  v.  Col- 
lins, 122  N.  Car.  619;  Moore  v.  Carr,  123  N. 
Car.  425. 

Effect  on  Presumption  of  Payment.  —  Part  pay- 


3ii 


ment  by  the  principal  in  a  joint  and  several 
bond  will  rebut  the  presumption  as  to  all  par- 
ties bound  on  it,  and,  so  faras  the  presumption 
is  concerned,  reinstate  the  bond  as  of  the  date 
of  the  last  payment.  Dickson  v.  Gourdin,  26 
S.  Car.  391. 

1.  Little  v.  Edwards,  69  Md.  499  (part  pay- 
ment by  one  of  several  guarantors);  Tate  v. 
Stevenson,  55  Mich.  320.  But  compare  Wood 
v.  Barber,  90  N.  Car.  76,  a  partnership  case, 
explained  in  Garrett  v.  Reeves,  125  N.  Car.  529; 
State  Nat.  Bank  v.  Harris,  96  N.  Car.  118. 

A  Part  Payment  by  One  of  Several  Acceptors, 
made  before  the  debt  is  barred,  is  held  in 
North  Carolina  to  bind  the  other  acceptors,  but 
not  the  drawers.  Wood  v.  Barber,  90  N.  Car. 
76.  See  also  Davis  v.  Coleman,  7  Ired.  L. 
(29  N.  Car.)  424;  Green  v.  Greensboro  Female 
College,  83  N.  Car.  449,  35  Am.  Rep.  579; 
Moore  v.  Goodwin,  109  N.  Car.  218;  Copeland 
v.  Collins,  122  N.  Car.  619. 

2.  Cochran  Wa'ker,  82  Ky.  220,  56  Am. 
Rep.  891.  See  also  Shelton  v.  Farmer,  9  Bush 
(Ky.)  314;  Long  v.  Miller,  93  N.  Car.  227. 
Compare  Smith  v.  Lincoln,  54  Vt.  382. 

3.  Glasscock  v.  Hamilton,  62  Tex.  1/3;  Aid- 
rich  v.  Aldrich,  56  Vt.  324,  48  Am.  P.ep.  791. 

4.  See  Le  Due  v.  Butler,  112  II.  Car.  458 
(payment  by  payee  and  indorsee). 

This  is  true,  even  though  the  principal  and 
surety  are  husband  and  wife,  where  the  pay- 
ment is  made  with  money  derived  from  the 
sale  of  the  wife's  separate  estate.  Littlefield 
v.  Dingwall,  71  Mich.  223. 

If  a  surety  makes  a  payment  in  the  presence 
of  the  principal,  and  the  latter  does  not  dissent, 
but  remains  quiet,  his  action  will  be  taken  as 
an  assent  to  and  acquiescence  in  the  payment, 
and  he  will  be  bound  thereby.  Whipple  v. 
Stevens,  22  N.  H.  219. 

5.  See  Acker  v.  Acker,  81  N.  Y.  143. 

6.  Death  of  Surety.  —  Lane  v.  Doty,  4  Barb. 
(N.  Y.)  530;  Smith  v.  Townsend,  9  Rich.  L.  (S. 
Car.)  44. 

In  Atkins  v.  Tredgold,  2  B.  &  C.  23,  9  E.  C. 
L.  12,  the  case  at  bar  was  distinguished  from 
Whitcomb  v.  Whiting,  2  Dougl.  652,  on  the 
ground  that  the  partial  payment  was  made 
after  the  death  of  one  parly,  which  operated 
as  a  severance  of  the  joint  contract,  so  that 
thereafter  the  note  became  the  several  note  of 
the  parties  to  it.  This  case  and  Slater  v.  Law- 
son,  1  B.  &  Ad.  396,  20  E.  C.  L.  409,  restrict 
the  operation  of  the  rule  of  Whitcomb  v.  Whit- 
ing, 2  Dougl.  652,  to  the  original  parties  to  the 
note  and  to  payments  made  in  the  lifetime  of 
the  parties  sought  to  be  charged.  See  Lane  v. 
Doty,  4  Barb.  (N.  Y.)  533. 
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cases  where  the  contract  of  suretyship  is  such  as  to  create  a  personal  liability 
against  the  surety  ;  it  has  no  application  to  a  case  where  his  liability  is  not 
personal,  but  is  limited  to  property  which  he  has  mortgaged  or  pledged  to 
secure  the  debt.1 

(4)  Administrator  or  Executor  of  Joint  Debtor.  —  The  executor  or  adminis- 
trator of  one  of  several  joint  debtors  has  no  power  to  bind  his  decedent's 
codebtors,  and  a  new  promise  or  acknowledgment  by  him  will  not  arrest  the 
statute  as  to  them.3  The  converse  of  this  is  equally  true,  and  a  decedent's 
estate  will  not  be  affected  by  any  acknowledgment  made  by  his  codebtors 
after  his  death.3 

(5)  Acquiescence  or  Ratification  by  Codcbtor.  —  Acquiescence  in  or  ratifica- 
tion of  acknowledgment  or  payment  made  by  a  joint  debtor  will  bind  the 
codebtor  so  acquiescing,  and  this  acquiescence  need  not  be  express,  but  may 
be  shown  by  circumstantial .  evidence, 1  although  mere  knowledge  on  the  pait 
of  a  surety  of  payments  made  by  his  principal  will  not  constitute  a  ratification 
which  will  start  the  statute  anew  as  to  the  former.5 

(6)  Rule  Declared  by  Statute  —  (a)  Mercantile  Law  Amendment  Act. — The  con- 
fusion resulting  from  the  conflict  of  decisions  and  the  unreasonable  extension, 
by  the  courts,  of  the  doctrine  announced  by  Lord  Mansfield  6  led  to  the  pass- 
age, in  England,  of  what  is  known  as  the  Mercantile  Law  Amendment  Act, 
which  was  virtually  an  amendment  of  the  original  statute  of  limitations. 
The  effect  of  this  act  is  substantially  to  render  an  acknowledgment  by  one 
joint  debtor  inoperative  except  as  to  the  party  actually  making  it.7  This 


1.  Where  Surety  Is  under  No  Personal  Liability. 

—  Cross  v.  Allen,  141  U.  S.  528,  citing,  as  im- 
pliedly upholding  the  same  rule,  Miner  v.  Gra- 
ham, 24  Pa.  St.  495;  Albion  Bank  v.  Burns, 
46  N.  Y.  175. 

2.  Personal  Representative  of  Joint  Debtor.  — 
Slater  v.  Lawson,  I  B.  &  Ad.  396,  20  E.  C.  L. 
409;  Chrisman  v.  Irwin,  37  Mo.  169,  90  Am. 
Dec.  375. 

3.  Decousnt's  Estate  Not  Bound  by  Acknowl- 
edgment Made  by  His  Codebtors.  —  Lane  v.  Doty, 
4  Barb.  (N.  Y.)  530.  See  also  Atkins  v.  Tred- 
gold,  2  B.  &  C.  23,  9  E.  C.  L.  12,  3  Dowl.  &  R. 
200. 

4.  Ratification.  —  Granville  v.  Young,  85  111. 
App.  167;  Whipple  v.  Stevens,  22  N.  H.  219; 
Utica  First  Nat.  Bank  v.  Ballou,  49  N.  Y.  155. 

Payment  by  Request.  —  If  a  payment  is  made 
by  one  joint  debtor  at  the  request  of  another, 
it  will  start  the  statute  anew  as  to  both.  Pitts 
v.  Hunt,  6  Lans.  (N.  Y.)  146;  Lawton  v. 
Adams,  7  Ohio  Cir.  Dec.  129,  13  Ohio  Cir.  Ct. 
233.    See  also  Pickett  v.  Leonard,  34  N.  Y.  176. 

It  has  been  held  that  "  if  a  joint  debtor,  on 
being  called  on  for  payment,  refers  the  person 
calling  on  him  to  his  codebtor  for  payment, 
this  amounts  to  a  direction  to  the  latter  to 
make  payment  for  him;  and  if  he  does  so,  the 
payment  will  be  held  tocontinue  the  debt  from 
that  date  as  to  both."  Coleman  v.  Ward,  85 
Wis.  328,  citing  Cleveland  v.  Harrison,  15  Wis. 
670,  and  National  Bank  v.  Cotton,  53  Wis.  31. 
Compare  Lash  v.  Bozarth,  78  111.  App.  196; 
Harper  v.  Fairley,  53  N.  Y.  442, 

The  case  of  Winchell  v.  Hicks,  18  N.  Y.  558, 
has  been  regarded  by  many  authorities  as  sup- 
porting this  proposition;  but  see  the  case 
distinguished  and  explained  in  Littl efield  v. 
Littlefield,  91  N.  Y.  203. 

If  a  Principal  Makes  Payment  as  Agent  for  the 
Surety,  the  payment  acts  as  a  new  promise  by 
both.    Whether  he  acted  as  such  agent  in  a 
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particular  case  is  a  question  of  fact  depending 
on  the  circumstances  shown.  Matter  of  Petrie, 
82  Hun  (N.  Y.)  62,  affirming  (Surrogate  Ct.)  4 
Misc.  (N.  Y.)  343;  Utica  First  Nat.  Bank  v. 
Ballou,  49  N.  Y.  155 ;  Green  v.  Morris,  58  Vt.  35. 

Where  the  principal  and  the  surety  go  to- 
gether to  the  creditor  for  the  sole  purpose  of 
making  a  payment  on  the  debt,  a  payment 
then  made,  though  by  the  principal  wiih  his 
own  funds,  starts  the  statute  anew  as  to  both 
parties  unless  the  surety  notifies  the  creditor 
at  the  time  that  he  does  not  join  in  the  pay- 
ment.   Mainzinger  v.  Mohr,  41  Mich.  685. 

Surety  Setting  Up  in  His  Answer  Fact  of  Pay- 
ment by  Principal.  —  The  mere  fact  that  a 
surety  or  guarantor,  when  sued  on  the  note, 
sets  up  in  his  answer  the  fact  of  payments  by 
the  principal  as  a  defense  pro  tanto  to  the  suit, 
does  not  constitute  a  ratification  thereof  so  as 
to  affect  the  running  of  the  statute.  McMul- 
len  v.  Rafferty,  89  N.  Y.  460. 

Payment  by  Principal  with  Money  Furnished  by 
Surety.- — In  Green  v.  Morris,  58  Vt.  35,  the 
plaintiff  had  called  upon  a  surety  for  paymeni 
and  the  latter,  a  short  time  afterwards,  handed 
twenty  dollars  to  the  principal,  who  then  paid 
it  over  to  the  plaintiff.  In  a  suit  against  the 
surety  it  was  held  that  this  was  a  payment  by 
the  principal  and  did  not  affect  the  running  of 
the  statute  as  to  the  surety.  See  also  Glick  v. 
Crist,  37  Ohio  St.  388;  Dick  v.  Williams,  130 
Pa.  St.  41;  Bailey  v.  Corliss,  51  Vt.  366. 

5.  Pfenntnger  v.  Kokesch,  68  Minn.  Si. 

6.  See  supra,  this  subsection,  Lord  Afansjield's 
Rule. 

7.  Mercantile  Law  Amendment  Act.  —  This 
statute,  passed  as  an  amendment  to  the  orig- 
inal statute  of  limitations  (which  was  silent  as 
to  this  point),  provided  that  "  where  there 
shall  be  two  or  more  co-contractors  or  co- 
debtors,  whether  bound  or  liable  jointly  only  or 
jointly  and  severally,  or  executors  or  adminis- 
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statute  has  been  re  enacted  in  many  of  the  United  States  and  has  set  at  rest 
a  vexing  question.1 

Construction  of  statute.  —  The  statute  does  not  apply  to  a  payment  made 
before  its  passage.2  The  fact  that  the  payment  by  one  codebtor  was  made  with 
the  knowledge  and  consent  of  his  joint  debtor  does  not  deprive  the  latter  of 
the  benefit  of  the  statute.3  The  statute  applies  to  the  case  of  a  partnership 
obligation  after  a  dissolution  of  the  firm.4  Other  cases  construing  and  apply- 
ing the  statute  are  cited  in  the  note.5 

(b)  Statutes  Requiring  New  Promise  in  Writing.  —  The  statutes  requiring  that  the 
new  promise  shall  be  in  writing  and  signed  by  the  party  to  be  charged, 
operate  to  fix  the  rule  in  many  of  the  states  and  thus  prevent  a  debtor  or 
surety  from  being  affected  by  a  new  promise  or  acknowledgment  by  a  joint 
debtor  or  a  principal.6 

But  These  Statutes  Do  Not  Change  the  Effect  of  Part  Payment,  and  therefore  do  not 
affect  the  original  question  as  to  the  effect  of  a  part  payment  by  a  principal 
or  joint  debtor.7 

/.  By  Assignee  for  Creditors.  —  An  acknowledgment,  part  payment, 
or  new  promise  by  an  assignee  under  an  assignment  for  the  benefit  of 


trators  of  any  contractor,  no  such  co-contractor 
or  codebtor,  executor,  or  administrator  shall 
lose  the  benefit  of  the  said  enactments  [of  the 
statute  of  limitations],  or  any  of  them,  so  as 
to  be  chargeable  in  respect  or  by  reason  only 
cf  payment  of  any  principal,  interest,  or  other 
money  by  any  other  or  others  of  such  co- 
contractors  or  co-debtors, executors,  or  admini  - 
trators."  19  &  20  Vict.  (1856),  c.  97,  §  14, 
amending  21  Jac.  I.,  c.  16,  §  3  (the  original 
statute  of  limitations),  3  &  4  Wm.  IV.,  c.  42, 
£  3,  and  16  &  17  Vict.,  c.  113,  §  20.  See  also 
In  re  Wolmershausen,  62  L.  T.  N.  S.  541. 

1.  Such  a  statute  exists  in  Maine.  Rev.  Stat. 
Me.  (1883),  c.  81,  §  100.  It  applies  to  partners 
as  well  as  to  other  joint  contractors.  See 
Blethen  v.  Murch,  80  Me.  313.  See  also  Bot- 
tles v.  Miller,  112  Ind.  584,  construing  a  like 
statute  of  Indiana,  Rev.  Slat.  Ind.  (188 r),  §  302. 

2.  Statute  Does  Not  Apply  to  Payments  Mado 
Prior  to  It3  Passage. —  In  Ridd  v.  Moggridge, 
2  H.  &  N.  567,  which  was  an  action  on  a  note, 
to  a  plea  of  the  statute  of  limitations  the  plain- 
tiff replied  that  the  note  was  made  by  the  de- 
fendant jointly  with  one  P.  and  that  within 
six  years  before  the  action  P.  had  paid  to  the 
plaintiff  interest  on  the  note.  It  was  held 
thai,  assuming  the  payment  to  have  been 
made  prior  to  the  Mercantile  Law  Amendment 
Act,  the  replication  was  bad  on  general  demur- 
rer. But  in  a  later  case  the  rule  of  the  text 
was  upheld.  Jackson  v.  Woolley,  8  El.  &  Bl. 
778,  92  E.  C.  L.  778,  4'  Jur.  N.  S.  656,  27  L.  J. 
Q.  B.  448,  reversing  4  Jur.  N.  S.  409,  27  L.  J. 
Q.  B.  181. 

3.  Jackson  v,  Woolley,  4  Jur.  N.  S.  409,  27 
L.  J.  Q.  B.  reversed  on  another  point  8  El. 
&  Bl.  778,  92  E.  C.  L.  778,  4  Jur.  N.  S.  656,  27 
L.  J.  Q.  B.  448. 

The  rule  is  otherwise,  however,  where  the 
debtor  makes  a  part  payment  or  acknowledg- 
ment at  the  request  or  under  the  direction  of 
his  codebtor.  In  such  case  the  act  starts  the 
statute  anew  as  to  both,  as  before  the  enact- 
ment of  the  statute.  In  re  Tucker,  (1894)  3  Ch. 
429,  12  Reports  141. 

4.  Watson  v.  Woodman,  L.  R.  20  Eq.  721, 
24  W.  R.  47,  45  L.  J.  Ch.  57. 


5.  For  Other  English  Cases  construing  the  act, 
see  Cockrill  v.  Sparkes,  1  H.  &  C.  699,  32  L. 
J.  Exch.  118;  Thompson  v.  Waithman,  3  Drew. 
628,  2  Jur.  N.  S.  1080,  26  L.  J.  Ch.  134. 

In  Wisconsin,  under  the  statute  now  em- 
bodied in  Rev.  Slat.  1898,  £  4244,  no  one  of 
"I wo  or  more  joint  contractors"  loses  the 
benefit  of  the  statute  "  by  reason  only  of  any 
acknowledgment  or  promise  made  by  any 
other  or  others  of  them."  This  statute  applies 
to  a  partnership  note  after  dissolution,  but  it 
is  held  that  a  payment  by  one  partner  after 
dissolution,  but  before  the  bar  has  attached,  is 
not  binding  on  the  other  partners  except  where 
the  payee  was  not  aware  of  the  dissolution  at 
the  time  of  the  acknowledgment.  Clement  v. 
Clement,  69  Wis.  599,  2  Am.  St.  Rep.  760. 
The  statute  renders  an  acknowledgment  by  a 
principal  arising  from  a  part  payment  ineffec- 
tive as  to  his  surety.  Coleman  v.  Ward,  85 
Wis.  328.  See  also  National  Bank  v.  Cotton, 
53  Wis.  31. 

Husband  and  Wife  Joint  Debtors  —  Mortgage. 

—  The  Vermont  statute  modeled  after  the 
English  Act  (Rev.  Laws  Vt.  18S0,  §  976;  Stat. 
Vt.  iSg4,  §  1217)  is  held  to  apply  merely  to 
persons  incurring  a  personal  liability,  and  not 
to  mortgage  conveyances;  and  where  a  wife 
joins  with  her  husband  in  executing  a  mort- 
gage on  her  property  to  secure  his  debt,  she 
is  not  merely  a  "  joint  contractor,"  but  is  a 
principal  debtor  and  is  bound  by  her  husband's 
acknowledgment  of  the  debt.  Gay  v.  Has- 
som,  64  Vt.  495. 

6.  Mozingo  v.  Ross,  150  Ind.  688;  Drake  v. 
Stuart,  87  Iowa  341,  Miles  City  First  Nat. 
Bank  v.  Bullard,  20  Mont.  118.  And  see 
infra,  this  section,  Necessity  for  Writing. 

7.  See  infra,  this  section.  Necessity  for  W>it- 
in°  —  Effect  of  Such  Statutes  on  Part  Pay- 
ment. 

Under  the  Missouri  statute  (now  Rev.  Stat. 
1899,  §§  4294-4296),  a  part  payment  by  the 
maker  of  a  note  will  not  affect  an  indorser,  his 
obligation  and  liability  being  separate  and 
distinct  from  that  of  the  maker.  Maddox  v. 
Duncan,  143  Mo.  613,  reversing  62  Mo.  App. 
474- 
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creditors  will  not  operate  to  start  the  statute  anew  as  to  the  assignor.  Such 
assignee  is  wholly  without  power  to  bind  the  assignor  by  a  new  promise  or 
acknowledgment,  and  a  payment  by  him  cannot  be  regarded  as  starting  the 
statute  afresh,  for  the  reason  that  it  is  not  an  act  of  the  debtor,  but  an  official 
act  of  the  assignee  done  in  pursuance  of  a  strict  legal  duty.1 

g.  By  Trustee  After  Sale  under  Trust  Deed.  —  A  payment  by  the 
trustee  to  the  beneficiary,  of  the  proceeds  realized  upon  a  sale  of  the  property 
embraced  in  a  trust  deed,  is  not  a  judgment  by  the  debtor  and  will  not  affect 
the  operation  of  the  statute  as  to  him.2 

//.  By  Mortgagor  or  Purchaser  of  Mortgaged  Premises. —  In  the 
absence  of  special  statutory  provision  on  the  subject,  an  acknowledgment  or 
part  payment  by  a  mortgagor  operates  to  start  the  statute  anew  as  to  the 
mortgage  debt,  and,  as  a  consequence,  equally  so  as  to  the  mortgage  itself.3 
But  this  rule  is  confined  to  the  effect  of  the  statute  on  the  mortgagor,  and 
cannot  affect  the  existing  liability  of  others.4 

Junior  and  Senior  Incumbrances.  —  While  there  is  some  diversity  of  opinion 
among  the  authorities,5  the  better  rule  seems  to  be  that  an  acknowledgment 
or  new  promise  by  the  mortgagor,  relating  to  a  senior  incumbrance,  will  start 
the  statute  anew  as  to  it,  although  the  holder  of  the  junior  incumbrance  is 
injuriously  affected  by  it.  The  giving  of  a  junior  mortgage  does  not,  like  a 
sale  of  the  property,  destroy  the  interest  of  the  mortgagor  in  the  land  and 
thus  divest  him  of  the  power  to  continue  existing  liens  upon  it.6 

Pro  Rata  Distribution  of  Estate.  —  The  partial 

payment  of  a  claim  held  by  the  plaintiff 
against  the  estate  of  a  decedent,  made  upon  a 
pro  rata  distribution,  after  the  claim  has  been 
allowed  by  the  Probate  Court  and  the  estate 
has  been  declared  insolvent,  operates  to  toll 
the  statute.  Reber's  Appeal,  125  Pa.  St.  20, 
23  VV.  N.  C.  (Pa.)  427. 

2.  Moffitt  v.  Carr,  48  Neb.  403,  58  Am.  Si. 
Rep.  696,  following  Campbell  v.  Baldwin,  130 
Mass.  190. 

3.  Mortgages.  —  See  supra,  this  title,  Opera- 
tion of  Statute  on  Particular  Classes  of  Cases  — 
Debts  Secured  by  Liens. 

By  One  of  Two  Joint  Mortgagors.  —  In  Bailie 
v.  Irwin,  (1897)  2  Ir.  R.  614,  it  was  held  that 
payment  of  interest  on  the  mortgage  debt  by 
one  of  nvo  joint  mortgagors  will  save  the  debt 
as  against  both.  But  in  Stubblefield  v.  Mc- 
Auliff,  20  Wash.  442,  where  a  wife  had  joined 
her  husband  in  a  mortgage  of  community 
property,  it  was  held  that  payments  by  the 
husband  without  the  knowledge  or  consent  of 
his  wife  could  not  affect  the  running  of  the 
statute  in  her  favor. 

4.  See  infra,  this  section,  By  Widow  of  Mort- 
gagor —  Effect  on  Heirs. 

Homestead  Exemption.  —  In  Mississippi  it  has 
been  held  thai  where  a  single  man  gives  a 
trust  deed  or  bond  to  secure  a  debt,  and  sub- 
sequently marries  and  occupies  the  land  as  a 
homestead,  and  before  the  bar  of  the  statute 
attaches  makes  a  promise  >n  writing  to  pay 
the  debt,  a  new  period  is  thereby  given  for 
both  the  debt  and  the  security  to  run,  and 
such  securiry  is  paramount  to  the  homestead 
claim.  Hambrick  v.  Jones,  64  Miss.  240, 
citing  Smith  v.  Scherck,  60  Miss.  491.  The 
authorities  are  not,  however,  agreed  on  this 
point.  See  the  cases  cited  under  the  title 
Homestead,  vol.  15,  p.  636,  note. 

5.  See  Hill?'.  Milliard,  103  N.  Car.  34. 

6.  Junior  and  Senior  Incumbrances. —  Herndt 
v.  Porterfield,  56  Iowa  412;  Johnston  v.  Lasker 


1,  Assignee  for  Creditors  —  England.  —  Davies 
v.  Edwards,  7  Exch.  22. 

Iowa.  —  Hellman  v.  Kiene,  73  Iowa  448,  5 
Am.  St.  Rep.  693;  Van  Patten  v.  Bedow,  75 
Iowa  589. 

Kansas. — Smith-Frazer  Boot,  etc.,  Co.  v. 
White,  7  Kan.  App.  11. 

Massachusetts.  —  Roscoe  v.  Hale,  7  Gray 
(Mass.)  274;  Stoddard  v.  Doane,  7  Gray  (Mass.) 
387;  Richardson  v.  Thomas,  13  Gray  (Mass.) 
383,  74  Am.  Dec.  636. 

Michigan.  —  Kimball  v.  Cannon,  59  Mich. 
290. 

Nebraska.  —  Whitney  v.  Chambers,  17  Neb. 
90,  52  Am.  Rep.  398,  distinguishing  Sornberger 
v.  Lee,  14  Neb.  193,  45  Am.  Rep.  106,  and  dis- 
approving Letson  v.  Kenyon,  31  Kan.  30T. 

New  York.  —  Pickett  v.  King,  34  Barb.  (N. 
Y.)  193;  Roosevelt  v.  Mark,  6  Johns.  Ch.  (N. 
Y.)  266;  Pickett  v.  Leonard,  34  N.  Y.  175. 

North  Carolina.  —  Battle  v.  Battle,  116  N. 
Car.  i6r. 

Ohio.  —  Marienthal  v.  Mosler,  16  Ohio  St. 

566. 

Pennsylvania.  —  Light's  Estate,  136  Pa.  St. 
2ir,  27  W.  N.  C.  (Pa.)  21;  Sheppard's  Estate, 
180  Pa.  St.  57. 

Rhode  Island.  —  Reed  v.  Johnson,  r  R.  I.  81. 

Vermont.  —  Benton  v.  Holland,  58  Vt.  533. 
See  also  Brandram  v.  Wharton,  1  B.  &  Aid.  463 ; 
Parsons  v.  Clark.  59  Mich.  414.  Compare  Jack- 
son v.  Fairbank,  2  H.  Bl.  34o[c/Win  Coleman 
v.  Fobes,  22  Pa.  St.  156,  60  Am.  Dec.  75] ;  Letson 
v.  Kenyon,  31  Kan.  301;  Peabody  v.  Tenney, 
18  R.  I.  498,  holding  that  payment  of  a  divi- 
dend to  a  corporate  creditor  by  a  committee 
of  creditors  in  whose  hands  the  corporate 
assets  had  been  placed  upon  the  insolvency  of 
the  company  would  start  the  statute  anew. 

Even  Where  the  Assignee  Is  Himself  a  Surety 
for  the  Debtor  making  the  assignment  the  rule 
of  the  text  holds  good.  Merchants',  etc., 
Bank  v.  Watson,  46  Pa.  St.  310,  84  Am.  Dec. 
549- 
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Time  of  Acknowledgment  by  Mortgagor.  —  By  some  authorities  the  power  of  the 
mortgagor  to  affect  the  lien  of  the  mortgage  as  to  subsequent  purchasers  or 
incumbrancers  is  dependent  on  the  time  when  the  acknowledgment  is  made. 
If  made  before  the  bar  has  attached,  it  is  held  to  be  effective  as  to  such  pur- 
chasers or  incumbrancers,1  but  if  made  afterward  it  cannot  affect  them  or  their 
interest  in  the  mortgagee"  premises.8 

By  Mortgagor  After  Transfer  of  Mortgaged  Premises.  —  After  a  sale  of  the  mortgaged 
property,  under  which  the  purchaser  assumes  and  agrees  to  pay  the  mortgage 
debt,  the  mortgagor  cannot,  by  his  subsequent  new  promise  or  acknowledg- 
ment, or  by  payment  of  interest,  start  the  statute  anew  or  extend  its  opera- 
tion as  to  this  purchaser  or  the  property.3 

By  Purchaser  of  Mortgaged  Property.  —  The  converse  of  the  foregoing  rule  is  equally 
true;  an  acknowledgment  or  payment  of  interest  by  the  mortgagor's  trans- 
feree cannot  toll  the  statute  as  to  the  mortgagor  or  otherwise  affect  his 
liability.4  Such  an  acknowledgment  or  payment,  however,  will  prevent  the 
bar  of  the  statute  as  to  the  lien  of  the  mortgage  and  as  to  the  personal  liabil- 
ity of  the  purchaser  making  it.5 

By  Mortgagor  Before  Sale  of  Mortgaged  Property.  —  Where  the  acknowledgment  or 
new  promise  is  made  by  the  mortgagor  before  the  sale  of  the  mortgaged 
premises,  his  purchaser  is  affected  thereby  and  takes  subject  to  the  incum- 
brance as  thus  renewed  and  extended,  although  the  mortgage  was  apparently 
barred  and  he  had  no  knowledge  of  the  acknowledgment  or  new  promise  9 


Real  Estate  Assoc.,  2  Tex.  Civ.  App.  4.94.;  Hol- 
lister  v.  York,  59  Vl.  I  (mortgagor's  new  prom- 
ise binding  as  to  owner  of  equity  of  redemp- 
tion), 

1.  Acknowledgment  Before  Bar  Attaches.  — 
Fl;wellen  v.  Cochran,  19  Tex.  Civ.  App.  499; 
Ware  v.  Bennett,  18  Tex.  807;  Slaughter  v. 
O.vens,  60  Tex.  670;  Foote  v.  O'Roork,  5j 
Tex.  215;  Ki  ig  v.  Bro.vn,  80  Tex.  276. 

2.  Acknowledgment  Alter  Bar  Attaches.  —  Gay 
v.  Hebert,  44  La.  Ann.  301;  Flewellen  v. 
Cochran,  19  Tex.  Civ.  App.  499;  Hoflges  v. 
Taylor,  57  Tex.  199;  Riggs  v.  Hanrick,  59 
Tex.  570;  Cason  v.  Chambers,  62  Tex.  305; 
Arledge  v.  Hail,  54  Tex.  398. 

3.  After  Sale  under  Mortgage.  —  Newbould  v. 
Smith,  33  Ch.  D.  127;  Fox  v.  Blossom,  17 
Blatchf.  (U.  S.)  352;  Lord  v.  Morris,  18  Cal. 
490;  Lent  v.  Shear,  26  Cal.  361;  Graltan  v. 
Wiggins,  23  Cal.  16;  Wood  v.  Goodfellow,  43 
Cal.  185;  Madley  v.  Elliott,  62  III  532;  Day 
v.  Baldwi  :,  34  Iowa  380;  Cook  v.  Prindle,  97 
Io.va464,  59  Am.  St.  Rep.  424,  reversing  (Iowa 
1895)  63  N.  VV.  Rep.  187;  Schm»cker7/.  Sebert, 
18  Kan.  104,  26  Am.  Rep.  765;  Kendall  v. 
Clarke,  90  Ky.  178;  Tate  v.  Hawkins,  81  Ky. 
577,  50  Am.  Rep.  181 :  Montgomery  v.  Tabb, 
(Ky.  1897)  40  S.  VV.  Rep.  906;  Zoll  v.  Carna- 
han,  83  Mo.  35;  New  York  L.  Ins.,  etc.,  Co.  v. 
Covert,  29  Barb.  (H.  YO441;  Damon  v.  Leque, 
17  Wash.  573,  61  Am.  St.  Rep.  927  (where  the 
purchaser  had  not  assumed  the  mortgage 
d-bt).  See  also  M u rdock  v .  Waterman,  145  N. 
Y.  55,  reversing  71  Hun  (N.  Y.)  320.  Compare 
Birrett  v.  Prentiss,  57  Vt.  297. 

Payments  by  Mortgagor's  Principal  Held  Bind- 
ing.—  Lewis  v.  Wilson,  11  App.  Cas.  639. 
Compare  Hariock  v.  Ashberry,  19  Ch.  D.  539, 
reversing  18  Ch.  D.  229. 

Payment3  by  Mortgagor's  Grantee  —  Effect  on 
Subsequent  Grantees.  —  D  undee  Invest.,  etc., 
Co.  v.  H'>rner,  30  Oregon  558. 

4.  Purchaser   of   Mortgaged  Property.  —  Old 


Aims-House  Farm  v.  Smith,  52  Conn.  434; 
Home  L.  Ins.  Co.  v.  Elwell,  in  Mich.  689; 
Cottrell  v.  Shepherd,  86  Wis.  649,  39  Am.  St. 
Rep.  919.  But  compare  McLane  v.  Allison,  60 
Kan.  441,  affirming  7  Kan.  App.  263. 

Payment  to  the  mortgagee,  by  a  lenani  of 
the  mortgaged  property,  without  the  knowl- 
edge or  direction  of  the  mortgagor,  is  not  suffi- 
cient to  start  the  statute  anew  as  10  the  latter. 
Hariock  v.  Ashberry,  19  Ch.  D.  539,  reversing 
18  Ch.  D.  229. 

In  Harper  v.  Edwards,  115  N.  Car.  246,  it 
was  held  that  payments  by  the  purchaser  of 
land  from  the  mortgagor,  made  with  the 
knowledge  and  consent  of  the  latter  and  of 
the  mortgagee,  will  prevent  the  bar  of  the 
statute  as  to  the  right  to  foreclose.  Distin- 
guishing Le  Due  v.  Baker.  112  N.  Car.  458. 

5.  Harts  v.  Emery,  184  111.  560,  affirming  84 
111.  App.  317;  Depew  v.  Cokon,  (N.J.  1900]  46 
Atl.  Rep.  728,  affirming  (N.  J.  1899)  44  Atl. 
Rep.  662;  Boughton  v.  Harder,  46  N.  Y.  App. 
Div.  352.  Compare  Biddle  v.  Pugh,  (N.  J.  1900) 
45  Atl.  Rep.  626,  wherein  payments  of  interest 
by  successive  grantees  of  the  equity  of  re- 
demption who  had  covenanted  to  pay  the  mort- 
gage debt  were  held  to  be  binding  on  the 
mortgagor. 

An  Agreement  to  Assume  the  Mortgage,  made 
by  the  vendee  of  the  mortgagor  before  the  note 
secured  by  such  mortgage  is  barred,  removes 
the  note  from  the  operation  of  the  statute  as 
against  the  promisor,  and  the  statute  begins  to 
run  against  him  from  the  date  of  his  agree- 
ment.   Daniels  -'.  Johnson,  129  Cal.  415. 

6.  Before  Sale  of  Mortgaged  Property.  —  Cook 
v.  Union  Trust  Co.,  (Ky.  1899)  51  S.  W.  Rep. 
600;  Clift  v.  Williams,  (Ky.  1899)  49  S.  W. 
Rep  328,  51  S.  W.  Rep.  821;  Carson  v.  Coch- 
ran, 52  Minn.  67;  Plant  v.  Shryock,  62  Miss. 
821;  Bowmar  v.  Peine,  G;  Miss.  104.  dis- 
tinguishing Avent  v.  McCorkle.  45  Miss.  221; 
Heyer  v.  Pruyn,  7  Paige  (N.  Y.)  465,  34  Am. 
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There  is  respectable  authority,  however,  for  the  opposite  view.1 

L  By  Widow  of  Mortgagor  —  Effect  on  Heirs.  —  The  part  pay- 
ment, by  the  widow  of  a  deceased  mortgagor,  of  a  debt  which  was  a  lien  on 
land  in  which  she  was  entitled  to  dower  and  homestead,  does  not  affect  the 
running  of  the  statute  in  favor  of  the  liens  entitled  to  the  fee.2 

j.  By  Executor  or  Administrator.  —  The  power  of  an  executor  or 
administrator  to  make  a  new  promise  or  acknowledgment  arresting  the  statute 
of  limitations  as  to  obligations  of  his  decedent  has  already  been  considered.3 

k.  By  Devisee  or  Distributee.  —  An  acknowledgment  by  a  devisee  or 
distributee,  if  binding  at  all,  operates  only  to  remove  the  bar  of  the  statute  as 
to  the  interest  of  the  party  making  it,  and  no  further.4 

/.  By  Husband  or  Wife.  —  The  general  doctrine  that  a  part  payment  or 
new  promise  by  one  joint  debtor  does  not  affect  the  running  of  the  statute  in 
favor  of  his  codebtor  is  true  where  the  joint  debtors  are  husband  and  wife.5 

9.  To  Whom  Made  —  a.  In  General  —  To  Creditor  or  His  Agent.  —  The 
acknowledgment  must  have  been  made  to  the  party  to  whom  the  debt  was 
owing  at  the  time  or  to  some  one  acting  for  him.  An  acknowledgment,  no 
matter  how  unqualified,  is  of  no  effect  if  made  to  a  stranger.6    But  when 


Dec.  355;  McKay  v.  Ward,  20  Utah  149  (pur- 
chaser aware  of  extension);  Kendall  v.  Tracy, 
64  Vt.  522.  See  also  Hughes  v.  Edwards,  9 
Wheat.  (U.  S.)  490. 

1.  Johnson  v.  Johnson,  81  Mo.  331.  See  also 
Watt  v.  Wright,  66  Cal.  202  (waiver  of  statute 
by  mortgagor  does  not  affect  subsequent  lien- 
holders);  Tate  v.  Hawkins,  81  Ky.  577,  50  Am. 
Rep.  181;  Kendall  v.  Clarke,  90  Ky.  178. 

2.  yEtna  L.  Ins.  Co.  v.  McNeely,  166  111.  540, 
affirming  65  111.  App.  222.  Compare  Ames  v. 
Mannering,  26  Beav.  583. 

3.  See  the  titles  Executors  and  Adminis- 
trators, vol.  ir,  pp.  919-924;  Joint  Execu- 
tors and  Administrators,  vol.  17,  p.  624. 

As  to  the  power  of  the  administrator  or  ex- 
ecutor of  a  deceased  joint  debtor  to  bind  the 
decedent's  codebtors  by  a  new  promise  or 
acknowledgment,  and  the  power  of  one  joint 
debtor  to  bind  the  estate  of  a  deceased  co- 
debtor,  see  supra,  this  subsection,  Adminis- 
trator or  Executor  of  Joint  Debtor, 

4.  An  admission  by  a  devisee  of  a  debt  due 
by  his  testator  will  inierrupt  the  running  of 
the  statutory  presumption  of  payment  both  as 
to  himself  and  as  to  his  mortgagee.  Blake- 
more  v.  Blakemore,  (Ky.  1S98)  44  S.  W.  Rep. 
96;  Shaw  v.  Barksdale,  25  S.  Car.  204.  Com- 
pare Gibson  v.  Lowndes,  28  S.  Car.  285. 

6.  Husband  and  Wife.  —  Lewis  v.  Lynch,  61 
111.  App.  476;  Wilmer  v.  Gaither,  68  Md.  342; 
Littlefield  v.  Dingwall,  71  Mich.  223  (husband 
principal,  wife  surety  —  payment  by  wife  does 
not  affect  husband);  Hamilton  v.  Peck,  (Tex. 
Civ.  App.  1896)  38  S.  W.  Rep.  403  (similar 
case);  Stubblefield  v.  McAuliff,  20  Wash.  442. 
See  also  Barber  v.  Babel,  36  Cal.  11. 

Under  the  Iowa  statute  making  both  hus- 
band and  wife  liable  for  goods  or  supplies  fur- 
nished for  the  use  of  the  family,  the  giving  of 
a  note  by  the  husband  alone  operates  to  toll 
the  statute  as  to  the  wife's  liability.  David- 
son v.  Biggs,  61  Iowa  309,  following  Lawrence 
z'.  Sinnamon,  24  Iowa  80;  Phillips  v.  Kirby, 
73  Iowa  278.  Compare  Lewis  v.  Lynch,  61  111. 
App.  476. 

6.  Must  Have  Been  Made  to  Creditor  or  His 
Representative — England. — Nevvbould  v.  Smith, 
33  Ch.  D.  127. 


United  Slates.  —  Ft.  Scott  v.  Hickman,  112 
U.  S.  161. 

Alabama.  —  Pearson  v.  Darrington,  32  Ala. 
227. 

Arkansas.  —  Ringo  -•.  Brooks,  26  Ark.  540. 
California.  —  Biddel  v.  Brizzolara,  64  Cal. 
354;  Pierce  v.  Merrill,  12S  Cal.  473. 

District  of  Columbia.  —  Cunkle  v.  Heald,  6 
Mackey  (D.  C.)  485. 

Geoygia.  — Comer  v.  Allen,  72  Ga.  1. 
Illinois.  —  Wachier   v.  Albee,    80   111.  47; 
Keener  -•.  Crull,  19  111.  189;  Patterson  v.  Col- 
lar, 31  III.  App.  340,  137  111.  403. 

Indiana.  —  Niblack  v.  Goodman,  67  Ind.  174. 
Kansas.  —  Investment  Securities  Co.  v. 
Bergthold,  60  Kan.  813;  Sibert  v.  Wilder,  16 
Kan.  176,  22  Am.  Rep.  280;  Schmucker  v. 
Sibert,  18  Kan.  104,  26  Am.  Rep.  765;  Clawson 
v.  McCune,  20  Kan.  337;  King  v.  Frankfort,  2 
Kan.  App.  530. 

Kentucky.  —  Trousdale  v.  Anderson,  9  Bush 
(Ky.)  276;'  Hargis  v.  Sewell,  87  Ky.  63. 
Maine.  —  Libby  v.  Robinson,  79  Me.  168. 
Missouri.  — Cape  Girardeau  County  v.  Har- 
bison, 58  Mo.  90. 

Nevada.  —  Taylor  v.  Hendrie,  8  Nev.  243. 
New  York.  —  Matter  of  Kendrick,  107  N.  Y. 
104;  Wakeman  v.  Sherman,  9  N.  Y.  85,  re- 
versing 11  Barb.  (N.  Y.)  254;  Henry  v.  Root, 
33  N.  Y.  526;  Smith  v.  Camp,  58  Hun  (N.  Y.) 
434- 

North  Carolina.  —  Hussey  v.  Kirkman,  95 
N.  Car.  63;  Kirby  v.  Mills,  78  N.  Car.  124,  24 
Am.  Rep.  460;  Parker  v.  Shufotd,  76  N.  Car. 
219. 

Pennsylvania.  —  Painter's  Appeal,  (Pa.  1886) 
6  All.  Rep.  477;  Gerhard  v.  Gerhard,  (Pa.  1SS6) 
4  Ail.  Rep.  55;  Spangler  v  Spangler,  122  Pa. 
St.  358,  9  Am.  St.  Rep.  114:  Hosietter  v. 
Hollinger,  117  Pa.  St.  606;  McKinnev  v.  Snvder, 
78  Pa.  St.  497;  Kyle  v.  Wells,  17  Pa.  Si.' 2S6, 
55  Am.  Dec.  555;  Naglee's  Estate,  16  Pa.  Co. 
Ct.  204,  4  Pa.  Dist.  122. 

Rliode  Island.  —  Parker  v.  Remington,  15  R. 
I.  300,  2  Am.  St.  Rep.  897. 

Tennessee.  —  Maxwell    v.    Reilly,    II  Lea 
(Tenn.)  307;    Bachman    v.    Roller,  9  Baxt. 
(Tenn.)  409.  40  Am.  Rep.  97.    Compa?e  Gilbert 
v.  Clark,  (Tenn.  Ch.  1901)  62  S.  W.  Rep.  41. 
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the  acknowledgment  is  made  to  a  stranger,  and  it  appears  that  it  was  the 
intention  that  such  acknowledgment  should  be  communicated  to  and  influence 
the  creditor,  it  is  just  as  effectual  to  defeat  the  statute  of  limitations  as  if  it 
had  been  made  directly  to  the  creditor  or  his  authorized  agent.1 

To  Party  in  Privity.  —  While  it  has  been  held  that  the  rule  requiring  that  the 
acknowledgment  must  have  been  made  to  the  creditor  or  his  agent  means 
nothing  more  than  that  it  must  have  been  made  to  a  party  in  interest,2  the 
better  rule  is  believed  to  be  more  rigid  and  to  require  that  the  acknowledg- 
ment be  made  to  some  party  between  whom  and  the  creditor  such  a  relation 
of  privity  exists  that  what  was  said  to  the  former  may  fairly  be  presumed  to 
have  been  meant  to  reach  the  ears  and  influence  the  action  of  the  creditor.3 

The  Acknowledgment  Must  Have  Been  Communicated  to  some  one,  and  consequently 
a  paper  which  was  never  delivered,  but  which  is  found  among  the  debtor's 
papers  after  his  death,  cannot  operate  as  an  acknowledgment  alone  and  of 
itself.* 

b.  Where  Cause  of  Action  Has  Been  Assigned.  —  Where  the  cause  of 
action  has  been  assigned,  an  acknowledgment  or  new  promise  made  to  the 
assignor  before  the  assignment  will  inure  to  the  benefit  of  the  assignee.8  But 


Compare  Dinguid  v.  Schoolfield,  32  Gratt. 
(Va.)  803. 

An  Acknowledgment  Made  to  a  Managing  Part- 
ner, with  reference  to  a  debt  due  to  his  firm,  is 
binding.  Yarbrough  v.  Gilland,  77  Miss. 
139. 

An  Admission  of  a  Prior  Mortgage  in  a  Junior 
Mortgage  will  start  the  limitation  anew 
although  the  new  incumbrance  is  for  the 
benefit  of  another  party,  under  the  Iowa  stat- 
ute making  an  admission  that  the  debt  is  un- 
paid a  sufficient  acknowledgment.  Palmer  v. 
Butler,  36  Iowa  581.  See  also  Daniels  v.  John- 
son, 129  Cal.  415. 

Some  of  the  Earlier  Cases  contain  various  re- 
marks by  the  courts  to  the  effect  that  it  is  of 
no  importance  to  whom  the  acknowledgment 
was  made.  See  Soulden  v.  Van  Rensselaer,  9 
Wend.  (N.  Y.)  297;  M'Crea  v.  Purmort,  16 
Wend.  (N.  Y.)  477,  30  Am.  Dec.  103;  Watkins 
v.  Stevens,  4  Barb.  (N.  Y.)  179;  Carshore  v. 
Huyck,  6  Barb.  (N.  Y.)  583. 

And  a  Doctrine  Contrary  to  That  of  the  Text  is 
still  maintained  in  a  few  jurisdictions.  Utz  v. 
Utz,  34  La.  Ann.  752  [citing  Erwin  v.  Lowry, 
2  La.  Ann.  314,  46  Am.  Dec.  545;  Howell's 
Succession,  3  La.  Ann.  324];  Stewart  v.  Gar- 
rett, 65  Md.  392,  57  Am.  Rep.  333;  Emerson  v. 
Aultman,  69  Md.  125;  Whitney  v.  Bigelow,  4 
Pick.  (Mass.)  no;  Minkler  v.  Minkler,  16  Vt. 
194.  See  also  Smith  v.  Campbell,  5  Harr. 
(Del.)  380;  Oliver  v.  Gray,  1  Har.  &  G.  (Md.) 
204. 

There  Must  Be  Knowledge  of  the  Agency.  —  An 

acknowledgment  to  the  plaintiff's  agent  is  not 
sufficient  unless  it  appears  that  the  defendant, 
at  the  time,  was  aware  of  ihe  agency.  Wil- 
liamson v.  Williamson,  50  Mo.  A  pp.  194. 

Promise  to  Attorney  of  Creditor.  —  A  new 
promise  or  acknowledgment  made  to  the 
creditor's  attorney  is  binding.  Kirby  v.  Mills, 
78  N.  Car.  124,  24  Am.  Rep.  460. 

1.  Miller  v.  Teeter,  53  N.  J.  Eq.  262;  per 
Earl,  ].,  in  De  Freest  v.  Warner,  98  N.  Y. 
221,  50  Am.  Rep.  657;  Winterton  v.  Win- 
terton,  7  Hun  (N.  Y.)  230.  See  also  Matter  of 
Kendrick,  107  N.Y.  104;  Wakeman  v.  Sherman, 
9  N.  Y.  85;  note  to  Whitcomb  v.  Whiting,  1 


Smith  Lead  Cas.  642;  Collett  v.  Frayzer,  3 
Jones  Eq.  (56  N.  Car.)  80;  Bachman  v.  Roller, 

9  Baxt.  (Tenn.)  413,  40  Am.  Rep.  97. 

2.  Croman  71.  Stull,  119  Pa.  St.  91. 

3.  Note  to  Whitcomb  v.  Whiting,  1  Smith 
Lead.  Cas.  642  (8th  Am.  ed.  1013),  citing  Clark 
v.  Hougham,  2  B.  &  C.  149,  9  E.  C.  L.  47; 
Mountstephen  v.  Brooke,  3  B.  &  Aid.  141,  5  E. 
C.  L.  245;  Evans  v.  Carey,  29  Ala.  99;  Blood- 
good  v.  Bruen,  8  N.  Y.  362;  Crisivell  v.  Cris- 
well,  56  Pa.  St.  130,  and  Black  v.  White,  13  S. 
Car.  37.  To  the  same  effect  is  Bachman  v. 
Roller,  9  Baxt.  (Tenn.)  414.  40  Am.  Rep.  97. 
Compare  Thompson  v.  French,  10  Yerg.  (Tenn.) 
457- 

To  Executor  or  Administrator. — Hirst  v.  Smith, 
7  T.  R.  178;  Farrell  v.  Palmer,  36  Cal.  187; 
Baxter  v.  Penniman,  8  Mass.  133.  See  also 
Hill  v.  Hill,  51  S.  Car.  134.  Compare  Matter 
of  Sullenberger,  72  Cal.  549. 

To  Creditor's  Next  of  Kin.  —  A  payment  by  the 
debtor,  after  the  creditor's  death,  to  the  latter's 
next  of  kin  will  toll  the  statute.  Hubbard  v. 
Clark,  (N.  J.  1886)  7  Atl.  Rep.  26. 

To  Guardian  After  Ward's  Maturity.  —  Where 
the  defendant,  who  had  borrowed  from  his 
wife  money  belonging  to  her  daughter  (by  a 
former  marriage)  for  whom  she  was  guardian, 
admitted  the  debt  to  his  wife  and  promised  to 
pay,  his  promise  was  held  to  inure  to  the 
benefit  of  such  daughier,  although  she  was 
at  the  time  several  years  past  her  majority  and 
was  married.  Criswell  v.  Criswell,  56  Pa.  St. 
130. 

4.  Abercrombie  v.  Butts,  72  Ga.  74,  53  Am. 
Rep.  832.  See  also  Merriam  v.  Leonard,  6 
Cush.  (Mass.)  153,  citing  Maynard  v.  Maynard, 

10  Mass.  456,  6  Am.  Dec.  146,  and  distinguish- 
ing Balch  v.  Onion,  4  Cush.  (Mass.)  559.  But 
compare  Rogers  v.  Southern,  4  Baxt.  (Tenn.) 
67. 

5.  In  Case  of  Assignment.  —  Bird  v.  Adams,  7 
Ga.  505;  Soulden  v.  Van  Rensselaer,  g  Wend. 
(N.  Y.)  297;  Clark  v.  Atkinson,  2  E.  D.  Smith 
(N.  Y.)  112.  Compare  Thompson  v.  Gilteath, 
3  Jones  L.  (48  N.  Car.)  493,  cited  with  approval 
in  Kirby  v.  Mills,  78  N.  Car.  124,  24  Am.  Rep. 
461. 
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an  acknowledgment  made  to  the  assignee  after  the  assignment  is  of  no  effect.1 
10.  Time  of  Acknowledgment  —  a.  In  General.  —  The  general  rule,  broadly 
stated,  seems  to  be  that  it  is  immaterial  whether  the  new  promise  takes  place 
before  or  after  the  debt  has  become  barred.2  But  this  general  rule  is  subject 
to  many  exceptions  based  on  the  peculiar  circumstances  of  each  case,  and  in 
some  jurisdictions  is  controlled  by  specific  statutory  provisions. 

Where  There  Is  a  Distinct  New  Promise,  there  is  no  question,  in  the  absence  of  statu- 
tory provisions  to  the  contrary,  that  the  statute  of  limitations  is  started  afresh, 
whether  the  promise  is  made  before  or  after  the  original  debt  or  obligation 
has  become  barred,3  except  in  cases,  elsewhere  considered  in  this  title,  involv- 
ing the  right  or  power  of  one  joint  debtor  to  affect  the  liability  of  his  codebtor.4 
A  debt  which  is  barred  may  still  form  the  consideration  for  a  new  agreement,5 
and  when  such  a  new  agreement  is  formed  it  may  be  made  the  basis  of  an 
action  without  reference  to  the  barred  obligation  except  that  the  latter  is  to 
be  taken  as  furnishing  the  valuable  consideration.6 


1.  Stamford  Banking  Co.  v.  Smith,  40  VV. 
R.  48;  Maxwell  v.  Reilly,  11  Lea  (Tenn.)  308. 

2.  General  Rule  as  to  Time  of  Acknowledgment 
—  Connecticut.  —  Austin  v.  Bostwick,  9  Conn. 
496,  25  Am.  Dec.  42. 

Illinois.  —  Ayers  v.  Richards,  12  111.  146; 
Harding  v.  Durand,  36  111.  App.  238. 

Massachusetts.  —  Little  v.  Blunt,  16  Pick. 
(Mass.)  359. 

Minnesota.  —  Drake  v.  Sigafoos,  39  Minn. 
367;  Willoughby  v.  Irish,  35  Minn.  63,  59  Am. 
Rep.  297. 

Missouri.  —  Chidsey  v.  Powell,  91  Mo.  622, 

60  Am.  Rep.  267;  Zoll  v.  Carnahan,  83  Mo.  35; 
Bender  v.  Markle,  37  Mo.  App.  234.  See  also 
Mastin  v.  Branham,  86  Mo.  643. 

New  Hampshire.  —  Pickering  v.  Frink,  62  N. 
H.  312. 

New  York.  —  Cudd  v.  Jones,  63  Hun  (N.  Y.) 
142. 

Pennsylvania,  —  Yaw  v.  Kerr,  47  Pa.  St.  333. 

Tennessee.  —  Malone  v.  Searight,  8  Lea 
(Tenn.)  91,  disapproving  Hopkins  v.  Stout,  6 
Bush  (Ky.)  375/ 

Texas.  —  Heisch  v.  Adams,  81  Tex.  94. 

Vermont.  ■ —  Carlton  v.  Coffin,  27  Vt.  496. 

Washington.  —  Stubbleheld  v.  McAuliff,  20 
Wash.  442;  Damon  v.  Leque,  17  Wash.  573, 

61  Am.  St.  Rep.  927. 

Wisconsin.  —  Cottrell  v.  Shepherd,  86  Wis. 
649,  39  Am.  St.  Rep.  919. 

See  also  Creighton  v.  Vincent,  10  Oregon  56. 
Compare  Crone  v.  Citizens'  Bank,  28  La.  Ann. 
449. 

Part  Payment  After  Bar  will  revive  the  debt. 
See  Channel!  v.  Ditchburn,  5  M.  &  W.  494; 
Abner  v.  York,  (Ky.  1897)  41  S.  W.  Rep.  309; 
Sinnett  v.  Sinnett,  82  Me.  278;  Bender  v. 
Markle,  37  Mo.  App.  234;  Rolfe  v.  Pilloud,  16 
Neb.  21;  Matter  of  Kellogg,  104  N.  Y.  648,  5 
N.  Y.  Si.  Rep.  668;  Marshall  v.  Holmes,  68 
Wis.  555. 

In  Stubblefield  v.  McAuliff,  20  Wash.  442, 
the  court,  by  Reavis,  J.,  in  considering  the 
effect  of  a  part  payment  or  new  promise  by 
one  of  several  joint  obligors,  said;  "  The  dis- 
tinction which  was  the  basis  of  the  decision  in 
Cross  v.  Allen,  T.41  U.  S.  528,  between  pay- 
ment made  before  and  after  the  bar  of  the 
statute  has  attached,  is,  as  observed  in  Wil- 
loughby v.  Irish,  35  Minn.  63,  founded  upon 
no  principle.  Authority  to  make  the  new  con- 
tract or  authority  to  extend  or  revive  the  lia- 
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bility  is  esseniial  to  its  validity,  and  it  is  just 
as  unreasonable  to  assume  it  in  the  one  case 
as  in  the  other." 

In  Engmann  v.  Immsl,  59  Wis.  249,  the  con- 
tention was  made  that  the  acknowledgment 
was  of  no  effect  because  made  after  the  statu- 
tory bar  had  attached.  The  court  found,  how- 
ever, that  the  bar  had  not  attached  when  the 
acknowledgment  was  made,  and  on  this  as  a 
premise  the  contention  was  admitted  to  be  of 
no  force. 

An  Acknowledgment  or  New  Promise  Made  on 

Sunday  cannot  affect  the  running  of  the 
statute.  Pillen  v.  Erickson,  (Mich.  1900)  83 
N.  W.  Rep.  1023;  Haydock  v.  Tracy,  3  W.  & 
S.  (Pa.)  S07. 

Contrary  View.  —  In  Gardner  v.  M'Mahon.  3 
y.  B.  561,  43  E.  C.  L.  867,  Lord  Denman,  C. 
J.,  spoke  of  the  fact  that  the  acknowledgment 
had  been  made  before  the  debt  had  become 
barred,  as  "  an  important  circumstance." 

In  a  number  of  cases  it  has  been  held  that 
an  acknowledgment  or  part  payment  made 
after  the  debt  was  barred,  there  being  no  dis- 
tinct and  express  new  promise,  will  not  affect 
the  barof  the  statute.  See  Hamilton  v.  Coffin, 
45  Kan.  556;  Gover  v.  Chamberlain,  83  Va. 
286  (part  payment).  See  also  Le  wis  v.  Buckley, 
73  Miss  60  (waiver  made  in  progress  of  trial). 

In  California  the  difference  between  an  ac- 
knowledgment or  new  promise  made  before 
the  bar  of  the  statute  has  attached  and  one 
made  afterwards  is  that  in  the  former  case  the 
action  is  on  the  original  contract  and  the  new 
promise  is  merely  evidence  to  rebut  a  plea  of 
the  statute:  in  the  latter  case  the  action  is 
based  on  the  new  promise  entirely,  the  original 
obligation  being  of  no  importance  save  as 
furnishing  the  consideration  for  the  new. 
Rodgers  v.  Byers,  127  Cal.  528. 

3.  Malone  v.  Searight,  8  Lea  (Tenn.)  94. 

By  Statute  in  Alabama,  a  part  payment  tolls 
the  statute  only  as  to  claims  not  then  barred; 
it  will  not  lift  the  bar  of  the  statute  after  it 
has  attached.  Civ.  Code  Ala.  (1S96),  §  281 1; 
Curtis  v.  Daughdrill,  71  Ala.  590;  Warren  v. 
Hearne,  82  Ala.  554. 

4.  See  infra,  this  subsection,  By  One  of 
Several  Joint  Debtors. 

5.  See  supra,  this  title,  Waiver  and  Agree- 
ments A'ot  to  Plead  Stc  tute ;  supra,  this  section, 
Consideration. 

6.  Philips  v.  Philips,  3  Hare  299. 
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Degree  of  Proof  Only  Affected.  —  In  some  jurisdictions  the  rule  is  that  the  question 
whether  the  acknowledgment  was  made  after  or  before  the  bar  of  the  statute 
had  attached  is  important  only  as  affecting  the  degree  of  proof  requisite, 
stronger  proof  of  the  acknowledgment  being  required  in  the  fo-rmer  than  in 
the  latter  case.1 

In  Construing  Written  Admissions  of  the  Debt,  the  time  at  which  they  were  written 
may  be  an  important  factor  in  determining  whether  they  constitute  a  new 
promise.2 

To  Annul  the  Effect  of  Adverse  Possession  of  realty,  it  seems  that  the  acknowledg- 
ment must  occur  before  the  lapse  of  the  statutory  period.3 

Must  Have  Been  Made  Within  Statutory  Time  Before  Suit  Brought.  —  Under  the  principle 
that  no  new  promise  or  waiver  of  the  statute  can  prolong  the  life  of  a  claim 
for  a  longer  period  than  that  originally  allowed  for  suit,  a  new  promise  made 
more  than  the  statutory  time  before  suit  cannot  be  relied  on  to  repel  the 
statute.4 

b.  By  One  of  Several  Joint  Debtors.  —  The  better  rule  seems  to  be 
that  an  acknowledgment  or  new  promise  by  one  of  several  joint  debtors,  if  of 
any  force  at  all  as  to  his  codebtors,5  can  suspend  or  waive  the  statute  as  to  them 
only  when  it  is  made  before  the  debt  has  become  barred.6 

c.  After  Institution  of  Action. —  An  acknowledgment  of  a  debt 
obviates  the  effect  of  the  statute  of  limitations  only  because  it  amounts  to  a 
new  promise  to  pay  it,  and  therefore,  if  made  after  the  institution  of  the  action, 
is  of  no  effect  so  far  as  that  action  is  concerned.7    For  similar  reasons,  part 


1.  Stronger  Proof  of  Acknowledgment  Required 
Where  Bar  Had  Already  Attached.  —  Chism  v. 
Barnes,  (Ky.  1898)  47  S.  W.  Rep.  232,  875;  Utz 
v.  Utz,  34  La.  Ann.  752;  Bowdre  v.  Hampton, 
6  Rich.  L.  (S.  Car.)  208. 

In  Biddel  v.  Brizzolara,  64  Cal.  354,  it  was 
slid  that  where  the  bar  of  the  statute  has  at- 
uchei,  the  acknowledgment  m  ust  be  one  from 
which  a  promise  is  "  necessarily  implied." 

But  the  modification  of  the  general  rule  as 
mentioned  in  the  text  has  been  distinctly 
repudiated.  In  Malone  v.  Searight,  8  Lea 
(Tenn.)  95,  Cooper,  J.,  said:  "  I  am  informed 
by  my  brother  judges  that  in  unpublished  de- 
cisions this  court  has  expressly  held  that  the 
same  proof  is  required  to  revive  the  debt 
during  the  running  of  the  bar  as  after  it  has 
actually  attached." 

In  Carshore  v.  Huyck,  fi  Barb.  (N.  Y.)  586, 
the  doctrine  stated  in  the  text  was  declared  by 
the  court  to  be  the  correct  rule  on  principle, 
but  against  the  authority  of  the  New  York 
courts. 

2.  In  Case  of  Written  Admissions.  —  See  Corn- 
forth  v.  Smithard,  5  H.  &  N.  14,  per  Pollock, 
C.  B.;  Southern  Pac.  Co.  v.  Prosser,  12-2  Cal. 
413. 

3.  Where  litle  has  passed  by  adverse  posses- 
sion, "  an  agreement,  made  after  the  lapse  of 
the  statutory  period,  to  waive  the  benefit  of  the 
statute,  is  not  effective,  but  the  title  remains 
in  the  party  who  has  acquired  it  under  the 
statute  until  he  conveys  it  back  with  all  the 
solemnities  required  in  any  deed  of  land." 
Allen  v.  Mansfield,  82  Mo.  688,  quoting 3  Wash- 
burn on  Real  Prop.  164  (5th  ed.  177). 

4.  Barnes  v.  Farmer,  9  Ired.  L.  (31  N.  Car.) 
202;  Keener  v.  Gartman,  144  Pa.  St.  179.  See 
also  supra,  this  title,  Waiver  and  Agreements 
Not  to  Plead  Statute  —  Construction  and  Effect. 

The  Proof  Must  Be  Reasonably  Definite  as  to 
the  time  when  the  new  promise  was  made. 


Where  suit  was  brought  seven  years  and  six 
months  after  the  cause  of  action  accrued,  the 
limitation  being  six  years,  proof  that  the  de- 
fendant made  the  new  promise  "  two  or  three 
years  "  after  the  cause  of  action  accrued  was 
held  to  be  too  indefinite.  Dunlevy's  Estate, 
10  Pa.  Co.  Ct.  454. 

Apparent  Exception  to  Rule.  —  A  debtor  made 
a  new  promise  to  pay  as  soon  as  he  was  able. 
It  was  held  that  the  statute  did  not  begin  to 
run  against  this  new  promise  until  the  debtor 
became  able  to  pay,  and  therefore  suit  might 
be  brought  at  any  time  within  six  years  (the 
statutory  period)  after  the  debtor's  ability  to 
pay.    Scott  v.  Thornton,  104  Tenn.  547. 

So  the  parties  may,  by  agreement,  post-date, 
to  the  extent  of  a  few  days,  the  payments 
made  by  the  debtor,  so  as  to  start  the  statute 
anew  from  such  date.  Dings  v.  Guthrie,  45 
Hun  (N.  Y.)  436. 

5.  As  to  modern  statutes  limiting  the  effect 
of  a  promise  by  one  of  several  joint  debtors, 
see  supra,  this  section,  By  Whom  Made  —  By 
One  of  Several  Joint  Debtors. 

6.  Joint  Debtors.  —  Cross  v.  Allen,  141  U.  S. 
528;  Atkins  v.  Tredgold,  2  B.  &  C.  23,  9  E. 
C.  L.  t2;  Sigourney  v.  Drury,  14  Pick.  (Mass.) 
391;  Ellicott  v.  Nichols,  7  Gill  (Md.)  85,48 
Am.  Dec.  546. 

The  ruling  in  the  original  case  of  Whitcomb 
v.  Whiting,  2  Dougl.  652,  1  Smith  Lead.  Cas. 
642,  seems  to  have  been  based  upon  the  fact 
that  at  the  time  when  the  partial  payment  was 
made  by  the  joint  debtor  the  statute  of  limita- 
tions had  not  barred  the  debt. 

See  further  Brandram  v.  Wharton,  1  B.  & 
Aid.  468,  per  Lord  Ellenborough,  C.  J.;  Peas- 
lee  v.  Breed,  10  N.  H.  489;  Parker  v.  But- 
terworth,  46  N.  J.  L.  244,  50  Am.  Rep.  407. 
Compare  Channell  v.  Ditchburn,  5  M.  &  W. 
4Q4- 

7.  Acknowledgment  After  Action  Begun. — Bate- 
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payment  of  the  debt  made  after  the  institution  of  the  action  will  not  remove 
the  bar  of  the  statute.1 

11.  Necessity  for  Writing  —  a.  Lord  Tenterden's  Act.  —  Neither  the 
original  English  statute  of  frauds  nor  the  statute  of  limitations  contained  any 
provision  relative  to  the  formalities  requisite  to  a  new  promise  or  acknowledg- 
ment. But  a  statute  was  afterwards  passed  amending  the  statute  of  frauds 
by  providing  that  no  new  promise  or  acknowledgment  by  words  only  should 
be  of  any  effect  as  to  the  statute  of  limitations  unless  in  writing  and  signed 
by  the  party  to  be  charged.2  This  statute  has  been  substantially  enacted  in 
many  of  the  states  of  the  Union.3 


m  m  v.  Pin Jer,  3  Q.  B.  574,  43  E.  C.  L.  874,  2 
Gale  &  D.  790;  Martin  v.  Jennings,  52  S.  Car. 
371;  Winyaw  Indigo  Soc.  v.  Kidd,  Dudley  L. 
(S.  Car.)  115.  Compute  Soper  v.  Baum,  6 
Mackey  (D.  C.)  29,  holding  that  an  acknowl- 
edgment made  after  action  brought  is  suffi- 
cient; Quimby  v.  Wroth,  3  Har.  &  J.  (Md.) 
249;  Stevens  v.  Hewitt,  30  Vt.  262.  See  also 
Danforth  v.  Culver,  11  Johns.  (N.  Y.)  146,  6 
Am.  Dec.  361. 

"  The  right  of  a  party  to  recover  is  to  be 
tried  by  its  validity  at  the  lime  when  the  action 
was  commenced."  Ford  z\  Phillips,  I  Pick. 
(Mass.)  202. 

1.  Part  Payment  After  Action  Bogun.  —  Bate- 
man  v.  Pinder,  3  Q.  B.  574,  43  E.  C.  L.  873,  2 
Gale  &  D.  790;  Morgan  v.  Rowlands,  L.  R.  7 
Q.  B.  493.  20  W.  R.  726,  41  L.  J.  Q.  B. 
187. 

Payment  into  Court  for  goods  sold  and  deliv- 
ered does  not  deprive  a  defendant  of  the  bene- 
fit of  the  statute  as  to  the  residue  of  the  demand 
against  him.  Long  v.  Greenville,  3  B.  &  C. 
10,  10  E.  C.  L.  5,  4  Dowl.  &  R.  632,  16  E.  C.  L. 
214. 

So  ihe  payment  into  court  of  the  principal 
of  the  debt,  which  is  barred,  made  after  action 
brought,  will  not  take  the  claim  for  interest 
out  of  the  statute.  Collyer  v.  Willock,  12 
Moo.  557,  4  Bing.  315,  13  E.  C.  L.  447.  See 
also  Lechmere  v.  Fletcher,  iCromp.  &  M.  623, 
3  Tyrw.  450. 

And  a  tender  into  court  of  the  interest  due, 
made  after  action  begun,  does  not  remove  the 
bar  of  the  statute  from  the  principal.  Morgan 
v.  Rowlands,  L.  R.  7  Q.  B.  493,  20  W.  R.  726; 
41  L.  J.  Q.  B.  187. 

2.  Stat.  9  Geo.  IV.,  c.  14,  §  1. 

The  primary  object  of  this  statute  was  to 
settle  the  controversy  then  raging  as  to  the 
policy  of  the  statute  of  limitations.  See  infra, 
this  section,  Operation  and  Effect  of  Statutes . 

3.  For  Application  of  the  Statute,  see  the  fol- 
lowing cases: 

Arkansas.  —  Sloan  v.  Sloan,  11  Ark.  29. 

California.  —  Dorland  v.  Dorland,  66  Cal. 
189;  Rose  v.  Foord,  (Cal.  1891)  28  Pac.  Rep. 
229. 

Georgia.  —  Bryan  v.  Edvvards,  96  Ga.  813; 
Van  Buren  v.  Webster,  12  Ga.  615. 

Illinois.  —  Davis  v.  Mann,  43  111.  App.  301 
(new  promise  by  surety);  Norton  v.  Brophy, 
56  III.  App.  661;  Boone  v.  Colehour,  165  111. 
305. 

Louisiana.  ■ —  Adams  v.  Mills,  49  La.  Ann. 
775;  Chevalier  v.  Hyams,  9  La.  Ann.  484. 

Maine.  — Johnston  v.  Hussey,  89  Me.  488. 

Massachusetts.  —  King  v.  Davis,  168  Mass. 
133. 


Michigan.- — Joy  v.  Thompson,  1  Dougl. 
(Mich.)  373. 

Minnesota.  —  Drake  v.  Sigafoos,  39  Minn. 
367;  Erpelding  v.  Ludwig,  39  Minn.  518. 

Missouri.  —  Blackburn  v.  Jackson,  26  Mo. 
308. 

Nebraska.  —  Arnelt  v.  Zinn,  20  Neb.  59I 
(construing  Code  Civ.  Pro.  Neb.,  §  22). 

A'ew  Mexico.  —  Bullard  v.  Lopez,  7  N.  Mex. 
561. 

New  York.  —  Hope  v.  Bogart,  1  Hilt.  (N.  Y.) 
544;  Mills  v.  Davis,  113  N.  Y.  243,  16  Civ. 
Pro.  (N.  Y.)  417  (construing  Code  Civ.  Pro.  N. 
Y.,  §  395);  Shapley  v.  Abbott,  42  N.  Y.  443,  1 
Am.  Rep.  548. 

Ohio.  —  Stephenson  v.  Line,  7  Ohio  Cir. 
Dec.  35. 

Texas.  —  Oppenheimer  v.  De  Lopez,  (Tex. 
Civ.  App.  1895)  31  S.  W  Rep.  826. 

Utah.  ■ —  Whitehill  v.  Lowe,  10  Utah  419  (con- 
struing 2  Comp.  Laws  Utah  1888,  §  3165;  Rev. 
Stat.  Utah  1898,  §  2898). 

Such  Statutes  Have  Been  Highly  Commended  as 
serving  a  most  uselul  purpose  in  stopping  the 
practice  of  frittering  away  the  statute  of  lim- 
itations by  the  recognition  of  vague  and  loose 
acknowledgments.  See  Barlow  v.  Barner,  1 
Dill  ((J.  S.)  418;  Kensington  Bank  v.  Patton, 
14  Pa.  St.  479,  53  Am.  Dec.  564. 

In  Georgia  the  Act  of  Feb.  20,  1854,  required 
that  the  new  promise  must  be  in  writing,  and 
this  requirement  has  been  enforced  with  much 
striclness  ever  since.  See  Caldwell  v.  Ferrill, 
20  Ga.  94;  Holland  v.  Chaffin,  22  Ga.  343; 
Burns  v.  Harvell,  32  Ga.  602;  Green  v.  Hall, 
36  Ga.  538;  Moseley  v.  Jenkins,  65  Ga.  49; 
Black  v.  Holland,  102  Ga.  523;  Moore  v. 
Moore,  103  Ga.  517. 

In  Michigan  the  statute  is  held  to  apply  only 
to  the  cases  to  which  it  is  directly  made  appli- 
cable, and  will  not  prevent  proof  of  a  verbal 
acknowledgment  as  tolling  the  statute  upon  a 
suit  on  a  guardian's  bond.  See  Perkins  v. 
Chenev,  114  Mich.  567. 

In  Pennsylvania  an  oral  new  promise  is  still 
sufficient,  although  it  has  been  said  that  the 
law  will  never  be  upon  a  proper  footing  until 
a  writing  is  required.  Kensington  Bank  v. 
Patton,  14  Pa.  St.  47g,  53  Am.  Dec.  564;  Pat- 
terson v.  Neuer,  165  Pa.  St.  66. 

The  same  rule  obtains  in  Delaware.  Mor- 
row v.  Turner,  2  Marv.  (Del.)  332.  See  also 
Cirwithin  v.  Mills,  2  Marv.  (Del.)  232  (declara- 
tion of  person  since  deceased  admissible  to 
ihow  acknowledgment). 

The  Texas  statute  refers  merely  to  "acknowl- 
edgment," while  Lord  Tenterden's  Act  speaks 
of  "  acknowledgment  or  promise."  In  How- 
ard v.  Windom,  86  Tex.  560,  it  was  said:    "  It 
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b.  Operation  and  Effect  of  Statutes  —  (i)  In  General.  —  Such 
statutes  apply  to  any  new  promise  made  after  their  passage,  although  the 
debt  to  which  it  refers  was  past  due  before  that  time.1  As  a  rule  they  do  not 
change  the  law  as  to  the  essentials  of  the  acknowledgment,  and  no  particular 
form  is  required.  Any  writing  from  which  a  liability  and  willingness  on  the 
part  of  the  debtor  to  pay  may  be  implied  is  sufficient.2  It  is  necessary, 
however,  that  all  the  essential  elements  of  a  new  promise  appear  in  the  writ- 
ing; it  cannot  be  aided  by  proof  of  oral  promises.3 

Letters  Written  by  the  Debtor,  when  sufficient  in  other  respects,  are  a  sufficient 
compliance  with  the  requirement  that  the  acknowledgment  shall  be  in  writing 
and  signed  by  the  debtor.4  The  cases  are  multitudinous  in  which  letters  have 
been  recognized  as  sufficient  under  the  statutes  requiring  a  writing,  and  only 
in  isolated  instances  has  this  proposition  been  denied. 

Must  Be  Signed  by  Debtor.  —  Most  of  the  statutes  make  the  same  requirement 
as  that  contained  in  the  statute  of  frauds — that  the  acknowledgment  be 
subscribed  by  the  party  to  be  charged  or  by  some  one  "thereunto  by  him 
lawfully  authorized."  5  The  courts,  however,  seem  to  have  adopted  a  less 
strict  rule  in  the  construction  of  this  provision  with  regard  to  acknowledg- 


would  seem  that  the  omission  [of  the  word 
'  promise  ']  might  indicate  some  difference  in 
intention." 

Writing  Necessary  Whether  Acknowledgment 
Male  Before  or  After  Bar.  —  Reed  v.  Smith,  i 
Idaho  535,  pollotved  in  Kelly  v.  Leachman, 
(Idaho  1893)  33  Pac.  Rep.  46. 

1.  Statutes  Apply  to  All  Acknowledgments 
Afterwards  Made.  —  Baldwin  v.  Baldwin,  26 
111.  App.  176;  Ziegler  v.  Tennery,  23  III.  App. 
133;  Esselstyn  v.  Weeks,  12  N.  Y.  635;  Mc- 
Laren v.  McMartin,  36  N.  Y.  88;  Wadsworth 
v.  Thomas,  7  Barb.  (N.  Y.)  445;  Van  Alen  v. 
Feltz,  32  Barb.  (N.  Y.)  139.  Compare  Strong 
v.  Callin,  35  Ala.  607;  Colvln  v.  Phillips,  25 
S.  Car.  228.  See  also  supra,  this  title,  Retro- 
active Effect  of  Statutes  of  Limitation. 

2.  An  Agreement  or  Offer  to  Give  Notes  cover- 
ing a  part  or  all  of  the  indebtedness  in  satis- 
faction thereof,  or  a  tenderof  such  notes,  does 
not  constitute  a  new  promise  in  writing  when 
the  holder  of  the  indebtedness  declines  for 
any  reason  to  accept  them.  See  Smith  v.  East- 
man, 3  Cush.  (Mass.)  355;  Mumford  v.  Free- 
man, 8  Met.  (Mass.)  432,  41  Am.  Dec. 
532. 

Giving  Written  Orders  on  a  Third  Party  for  the 
amount  of  the  debt  is  a  sufficient  compliance 
with  the  statute.  Manchester  v.  Braedner, 
107  N.  Y.  346,  1  Am.  St.  Rep.  829.  Compare 
Foole  v.  Farmer,  71  Miss.  148,  (holding  that  an 
order  to  deliver  county  warrants  to  the  plain- 
tiff was  not  an  acknowledgment). 

Giving  Checks  which  are  received  by  the 
creditor  as  part  payment  is  sufficient.  McGinty 
v.  Henderson,  41  La.  Ann.  382,  construing Rev . 
Civ.  Code  La.,  §  2278. 

For  a  Debtor  to  Give  Notes  for  Interest,  secur- 
ing them  by  a  second  mortgage  on  the  prop- 
erty covered  bv  the  debt  for  which  the  interest 
is  due,  is  sufficient  under  the  Michigan  statute, 
which  contains  a  provision  that  the  require- 
ment of  a  writing  shall  not  change  the  effect 
of  a  payment  of  principal  or  interest.  How. 
Stat.  Mich.  (1882),  §  8729;  Blair  v.  Carpenter, 
75  Mich.  167. 

The  Debtor's  Execution  of  a  Deed  Which  Is  in 
Fact  a  Mortgage  to  secure  the  debt,  but  which 
does  not  refer  to  the  debt,  is  not  an  acknowl- 
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edgment  in  writing  of  an  exisling  liability 
such  as  is  required  by  Code  Civ.  Pro.  Neb., 
§  22.    Ashby  v.  Washburn,  23  Neb.  571. 

A  Verbal  Acknowledgment  of  the  Plaintiff's  Title 
will  not  toll  the  statute  in  favor  of  the  plain- 
tiff's action  of  detinue,  where  the  statute  re- 
quires a  written  acknowledgment  in  all  cases. 
Morris  v.  Lyon,  84  Va.  331. 

An  Indorsement  on  a  County  Warrant  of  Refusal 
to  Pay  for  want  of  funds,  written  thereon  by 
the  county  treasurer,  constitutes  an  acknowl- 
edgment which  starts  the  statute  anew.  Mor- 
ton v.  Knox  County,  65  Fed.  Rep.  369. 

No  Acknowledgment  of  liability  and  No  Promise 
to  Pay.  —  A  writing  by  A,  signed  by  B,  which 
acknowledges  that  A's  wife  has  furnished 
goods  to  B,  is  not  a  sufficient  acknowledgment 
in  itself  and  cannot  be  aided  by  a  statement 
written  underneath  it  by  A's  wife  purporting 
to  be  an  acknowledgment  by  B  of  the  correct- 
ness of  the  account.  Johnston  v.  Hussey,  89 
Me.  488. 

In  Case  of  Illiterate  Person.  —  The  acknowl- 
edgment is  sufficient  if  signed  for  the  debtor, 
an  illiterate  man,  by  another  at  his  request, 
there  being  no  fraud  or  undue  influence. 
Martin  v.  Somervell  County,  21  Tex.  Civ. 
App.  308. 

3.  Trainer  v.  Seymour,  10  Tex.  Civ.  App. 
674.  See  also  Johnston  v.  Hussey,  92  Me.  92, 
holding  that  a  letter  which  is  insufficient  can- 
not be  aided  by  affidavit. 

The  written  acknowledgment  must  be  un- 
qualified and  direct,  and  not  dependent  for  its 
meaning  on  another  writing  or  on  some  merely 
possible  construction  of  its  own  language. 
Richards  v.  Hayden,  8  Kan.  App.  816. 

4.  letters.  —  Osment  v.  McElrath,  68  Cal. 
466,  58  Am.  Rep.  17;  Miller  v.  Beardsley,  81 
Iowa  720;  Connecticut  Trust,  etc.,  Co.  v.  Wead, 
(Supm.  Ct.  Tr.  T.)  33  Misc.  (N.  Y.)  374;  Bur- 
nett v.  Munger,  23  Tex.  Civ.  App.  278;  How- 
ard v.  Windom,  86  Tex.  560;  Acers  v.  Acers, 
22  Tex.  Civ.  App.  584.  Compare  Pierce  v. 
Merrill,  128  Cal.  473;  Krueger  v.  Krueger,  76 
Tex.  178. 

5.  Signature  of  Debtor.  —  See,  for  example, 
Moore  v.  Moore,  103  Ga.  517,  where  a  most 
rigid  application  of  this  requirement  was  made. 
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merits  affecting  the  statute  of  limitations  than  in  the  cases  embraced  in  the 
original  statute  of  frauds,  though  the  construction  given  to  that  expression  as 
used  in  the  statute  of  frauds  is  ordinarily  followed.1 

Presumption  of  Writing.  —  The  plaintiff  relying  on  a  new  promise  or  acknowl- 
edgment is  not  bound  to  allege  that  it  is  in  writing;  that  fact  will  be  pre- 
sumed until  the  defendant  shows  the  contrary.2 

(2)  Admissibility  of  Parol  Evidence.  —  Parol  evidence  is  admissible  to 
identify  the  debt  sued  on  as  being  that  referred  to  in  a  new  promise  in  writ- 
ing; 3  to  prove  the  written  new  promise  when  the  writing  has  been  lost  ;4  and 
to  prove  the  res  gestce  in  aid  of  a  writing.5 

Oral  "Waiver  Valid.  —  The  statutes  requiring  the  acknowledgment  or  new 
promise  to  be  in  writing  do  not  affect  a  voluntary  oral  waiver  by  which  the 
defendant  declines  to  take  advantage  of  the  statute  of  limitations.6 

A  Subsequent  Distinct  Oral  Contract  to  pay  a  claim,  based  on  a  valuable  consider- 
ation, is  not  affected  by  the  statute  requiring  that  the  acknowledgment  or  new 
promise  shall  be  in  writing.  Such  a  contract  is  a  new  causa  litis  with  which 
the  original  debt  has  nothing  to  do  except  that  it  may  constitute  the 
consideration.7 

(3)  Effect  of  Such  Statutes  on  Part  Payment.  —  Under  the  language  of 
Lord  Tenterden's  Act,8  requiring  the  acknowledgment  or  new  promise  to  be 
in  writing  and  signed  by  the  party  to  be  charged,  it  seems  that  there  was 
nothing  to  disturb  the  existing  rule  with  regard  to  the  effect  or  mode  of  prov- 


1.  A  Mere  Stated  Account  does  not  affect  the 
operation  of  the  statute  when  relied  upon  as  a 
new  promise  or  acknowledgment,  since  it  is 
not  signed  by  the  party  to  be  charged.  Stiles 
v.  Laurel  Fork  Oil,  etc.,  Co.,  (W.  Va.  1900)  35 
S.  E.  Rep.  986;  Sperry  v.  Moore,  42  Mich. 
353- 

Debtor  Signing  Personal  Letter  in  Official  Name. 

—  That  a  letter  is  written  on  the  stationery  of 
a  corporation  of  which  D.,  the  debtor,  is  treas- 
urer, and  signed  "  D.,  Treasurer,"  does  not 
prevent  its  being  an  acknowledgment  within 
the  meaning  of  (he  statute,  when  it  is  in  fact 
his  personal  letter.  In  re  Deep  River  Nat. 
Bank,  (Conn.  1900)  47  Atl.  Rep.  675. 

Signature  Affixed  with  Stamp.  —  A  letter  which 
is  otherwise  sufficient  as  an  acknowledgment 
is  not  insufficient  as  not  being  *'  signed  "  by  the 
debtor  where  it  is  wrilten  by  a  stenographer 
at  his  dictaiion  and  his  name  is  signed  thereto 
by  means  of  a  rubber  stamp.  In  re  Deep 
River  Nat.  Bank,  (Conn.  1900)  47  Atl.  Rep. 
675. 

Acknowledgment  Written  but  Not  Signed  by 
Debtor.  —  An  acknowledgment  as  follows: 
"  Received  December  8,  1880,  of  H.  N.,  one 
thousand  dollars  on  account  of  the  within," 
written  by  the  debtor  and  signed  by  the  cred- 
itor, is  sufficient  in  California,  although  Code 
Civ.  Pro.  Cal.,  §  360,  provides  that  no  ac- 
knowledgment shall  be  sufficient  to  remove 
the  bar  of  the  statute  unless  it  be  in  writing 
and  signed  by  the  party  making  it.  Auzerais 
v.  Naglee,  74  Cal.  60.  See  also  Tuggle  v. 
Minor,  76  Cal.  96. 

2.  Green  v.  Coos  Bay  Wagon  Road  Co.,  23 
Fed.  Rep.  67. 

3.  Parol  Evidence.  —  McGinty  v.  Henderson, 
41  La.  Ann.  382  (admissible  to  identify  debt 
for  which  checks  were  given  in  part  payment); 
Russell  v.  Davis,  51  Minn.  482. 

Parol  evidence  is  also  admissible  to  show 


the  idenlityof  a  sum  included  in  a  promissory 
note  with  the  interest  due  on  a  pre-existing 
debt  and  that  it  was  given  for  such  interest. 
Kelly  v.  Leachman,  (Idaho  1893)  33  Pac.  Rep. 
45.  See  also  Harrison  v.  Dayries,  23  La.  Ann. 
216;  Tilden  v.  Morrison,  33  La.  Ann.  106S. 

4.  See  Bowles  v.  Keator,  47  111.  App.  98. 

5.  Cross  v.  Zellerback,  (Cal.  1885)  8  Pac. 
Rep.  714 

6.  Oral  Waiver.  —  See  supra,  this  title,  Waiver 
and  Agreements  Not  to  Plead  Statute —  Con- 
struction  and  Effect — As  Acknowledgment  or 
New  Promise. 

7.  Kahn  v.  Edwards,  75  Cal.  192,  7  Am.  St. 
Rep.  141  (oral  agreement  in  settlement  of  dis- 
puted accounts  need  not  be  in  writing);  Gra- 
ham v.  Stanton,  (Mass.  1901)  58  N.  E.  Rep. 
1023.    Compare  Perry  v.  Ellis,  62  Miss.  718. 

8.  The  first  section  of  Lord  Tenterden's  Act, 
9  Geo.  IV.,  c.  14,  provided  in  part  as  follows: 
"  Where  there  shall  be  two  or  more  joint  con- 
tractors or  executors  or  administrators  of  any 
contractor,  no  such  joint  contractor,  executor, 
or  administrator  shall  lose  the  benefit  of  said 
enactments,  or  either  of  them  [21  Jac.  I.,  c. 
16,  and  10  Car.  I.,  sess.  2,  c.  6],  so  as  to  be 
chargeable  in  respect  of  or  by  reason  only  of 
any  written  acknowledgment  or  promise  made 
and  signed  by  any  other  or  others  of  them; 
provided  always,  that  nothing  herein  con- 
tained shall  alter  or  take  away,  or  lessen  the 
effect  of,  any  payment  of  any  principal  or  in- 
terest made  by  any  person  whatsoever."  This 
last,  clause  as  to  payment  seems  to  have 
been  generally  regarded  as  referring  only  to  the 
preceding  matter  in  the  paragraph  in  which  it 
is  contained,  and  not  modifying  the  remaining 
paragraphs  of  the  section.  In  many  of  the 
states,  however,  the  last  clause  of  the  para- 
graph above  quoted  is  made  applicable  to  the 
whole  section.  See  Foster  :'.  Starkey,  12  Cush. 
(Mass.)  327. 
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ing  a  part  payment  as  an  acknowledgment.1  The  English  courts,  however, 
have  construed  the  statute  as  not  detracting  from  the  effect  of  part  payment 
as  an  acknowledgment,  but  as  meaning  that  the  payment  must  be  evidenced 
by  some  memorandum  in  writing,  duly  signed.2  In  some  of  the  states  of  the 
Union,  owing  to  the  peculiar  language  of  the  local  statute,  it  has  been  held 
that  the  effect  of  the  statute  is  to  destroy  the  effect  of  any  part  payment  as 
an  acknowledgment  or  new  promise,  no  matter  how  evidenced.3  In  other 
states  particular  modes  of  proof  of  a  payment  are  prescribed,4  but  as  a  general 
rule  the  statutes  modeled  after  Lord  Tenterden's  Act  are  construed  as  not 
affecting  the  rule  of  part  payment  as  an  acknowledgment,  and  it  may  be 
proved  by  any  evidence  which  was  competent  at  common  law.5  Such 
statutes,  in  a  number  of  the  states,  specifically  exempt  part  payments  from 
their  operation.6 

12.  Mutual  Mistake  as  to  Mew  Promise.  —  Where  the  parties  to  a  note  are 
under  a  mutual  misapprehension  as  to  the  legal  effect  of  an  act  or  indorsement 
which  was  supposed  by  them  at  the  time  to  constitute  an  acknowledgment  or 
new  promise,  it  seems  that  a  court  of  equity  is  without  power  to  grant  relief 
against  the  mistake  after  the  bar  of  the  statute  has  attached  to  the  note.7 

XVIII.  PART  PAYMENT  —  1.  In  General  —  Implication  of  New  Promise.  —  Part  pay- 
ment is  regarded  in  most  jurisdictions  as  the  best  of  all  acknowledgments.8  It 
operates  as  an  acknowledgment  of  the  continued  existence  of  a  binding  obli- 
gation and  as  a  waiver  of  any  right  to  claim  the  benefit  of  the  statute  of  lim- 
itations with  respect  to  it ;  it  is  not  a  contract,  nor,  in  itself,  a  promise,  but  it 


1.  The  wording  of  the  statute  is  thai  "  no 
acknowledgment  or  promise  by  words  only  " 
shall  be  sufficient  to  affect  the  operation  of  the 
statute.  It  has  therefore  been  well  suggested 
that  it  does  not  refer  to  an  acknowledgment  by 
some  definite  act  of  the  debtor,  e.  g.,  part  pay- 
ment.   See  Perry  v.  Ellis,  62  Miss.  718. 

2.  Rule  in  England  —  Part  Payment  Must  Be 
Evidenced  by  Writing  Signed  by  Debtor.  —  Willis 
v.  Xewham,  3  Y.  &  J.  518. 

This  case  was  followed  in  Bayley  v.  Ashton, 
12  Ad.  &  El.  493,  40  E.  C.  L.  107,  and  Maghee 
v.  O'Neil,  7  M,  &  W.  531,  but  in  each  case  the 
court  said  that  if  the  question  were  a  new  one 
it  would  hold  differently  and  allow  any  proof 
of  payment.  Similar  views  were  again  ex- 
pressed in  Eastwood  v.  Saville,  9  M.  &  W.  615. 
And  in  Waters  v.  Tompkins,  2  C.  M.  &  R.  723, 
Tyrw.  &  G.  137,  the  ruling  of  the  original 
case  was  relaxed  to  the  extent  that  the  court 
admitted  verbal  declarations  of  a  party  as  to 
the  appropriation  of  a  payment,  thus  indirectly 
taking  a  case  out  of  the  operation  of  the 
statute  by  oral  evidence  of  a  defendant's 
admissions. 

"  The  English  courts  have  again  and  again 
expressed  their  doubts  as  to  the  correctness  of 
the  decision  in  Willis  v.  Newham,  3  Y.  &  J. 
518.  and  their  indisposition  to  sanction  it." 
Per  Dewey,  J.,  in  Williams  v.  Gridley,  9  Met. 
(Mass.)  488. 

In  Bramfield  v.  Tupper,  7  Exch.  27,  7  Eng. 
L.  &  Eq.  541,  Parke,  B.,  observed  that  "  noth- 
ing in  the  statute  is  to  affect  a  payment,  and 
payment  of  interest  is  a  fact  which  is  evidence 
of  the  whole  debt  being  due." 

3.  Statute  Construed  as  Destroying  Effect  of  Part 
Payment  as  Acknowledgment. —  Hale  v.  Wilson, 
70  Iowa  311;  Perry  v.  Ellis,  62  Miss.  718.  See 
also  Pena  v.  Vance,  21  Cal.  142;  Parsons  v. 
Carey.  28  Iowa  431;  Smith  v.  Westmoreland, 


12  Smed.  &  M.  (Miss.)  663;  Davidson  v.  Har- 
rison, 33  Miss.  41;  Wilcox  v.  Williams,  5  Nev. 
206;  Tilliard  v.  Hall,  11  Tex.  Civ.  App. 
381.  Compare  Heflin  v.  Kinard,  67  Miss. 
522. 

4.  See  infra,  this  title,  Part  Payment — Proof 
of  Part  Payment. 

5.  Part  Payment  Provable  by  Parol.  —  Kirk  v. 
Williams,  24  Fed.  Rep.  448;  Kelly  v.  Leach- 
man,  (Idaho  1893)  33  Pac.  Rep.  46;  Brudi  v. 
Trenlman,  16  Ind.  App.  512;  Foster  v.  Starkey, 
12  Cush.  (Mass.)  327;  Williams  v.  Gridley,  9 
Met.  (Mass.)  4S6;  Utica  First  Nat.  Bank  v. 
Ballou,  49  N.  Y.  155;  Pitts  v.  Hunt,  6  Lans. 
(N.  Y.)  146. 

6.  Specific  Statutory  Exception  of  Payment.  — 
See  Blair  v.  Harris,  75  Mich.  167;  Mills  v. 
Davis,  113  N.  Y.  243;  Cook  v.  Jennings,  40  S. 
Car.  204;  Park  v.  Brooks,  38  S.  Car.  300;  Mar- 
shall-z'.  Holmes,  68  Wis.  555.  See  also  infra. 
this  title,  Part  Payment  —  Proof  of  Part  Pay- 
ment. 

7.  Moore  v.  Mooie,  103  Ga.  517.  See  abo 
Adams  v.  Guerard,  29  Ga.  651,  76  Am.  Dec. 
624. 

New  Promise  Fraudulently  Obtained.  —  In  an 

aclion  against  a  sheriff  to  tecover  money  which 
had  been  deposited  with  him  in  condemnation 
proceedings,  it  was  held  that  he  could  not 
avoid  the  effect  of  a  written  admission  by  him 
on  the  ground  that  he  had  been  induced  to 
sign  it  by  misrepresentations,  since  it  appeared 
that  he  exercised  no  effort  to  protect  himself 
from  being  misled  by  them.  Bannister  v.  Mc- 
Intire,  (Iowa  1900)  84  N.  W.  Rep.  707. 

8.  Part  Payment.  —  See  Wyatt  v.  Hodson,  1 
Moo.  &  S.  442,  8  Bing.  309,  21  E.  C.  L.  301, 
/«?rTindal,  C.  J.;  Hewlett  v.  Schenck,  82  N. 
Car.  234,  quoted  in  State  Nat.  Bank  v.  Harris, 
96  N.  Car.  118;  Barclay's  Appeal,  64  Pa.  St. 
69,  per  Sharswood,  J. 
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operates  to  create  an  implied  promise  renewing,  from  its  date,  the  right  of 
action  previously  existing.1 

2.  Where  Ineffective  to  Toll  Statute.  —  In  some  jurisdictions  a  part  payment 
is  not  regarded  as  having  any  effect  on  the  operation  of  the  statute  of  limita- 
tions, because  the  statutory  provision  requiring  that  the  acknowledgment  or 
new  promise  shall  be  in  writing  fails  to  make  any  exception  in  favor  of  partial 
payments.2  And  in  Tennessee  such  payments,  alone  and  of  themselves,  do 
not  affect  the  operation  of  the  statute  of  limitations,  though  there  is  no  pro- 
vision requiring  a  writing;3  but  this  rule  is  aimed,  it  seems,  only  at  the 
probative  effect  of  the  mere  fact  of  a  part  payment  ;  such  a  payment  is  still 
regarded  as  a  circumstance  which  may  be  looked  to,  in  connection  with  other 
facts,  by  the  jury  in  determining  whether  a  promise  to  pay  should  or  should 
not  be  inferred.4 


1.  Part  Payment  Starts  Statute  Anew.  —  The 

rule  of  the  text  is  upheld  as  beyond  question 
in  practically  all  the  cases  cited  in  this  section. 
See  particularly,  as  applying  the  rule,  the  fol- 
lowing cases: 

United  States.  —  Kirk  v.  Williams,  24  Fed. 
Rep.  448;  Allen  v.  O' Donald,  28  Fed.  Rep.  346. 

Arkansas.  —  State  Bank  v.  Woody,  10  Ark. 
638. 

California.  —  Barron  v.  Kennedy,  17  Cal. 
577- 

Connecticut.  —  Sanford  v.  Hayes,  19  Conn. 
597- 

Idaho.  —  Kelly  7-.  Leachman,  (Idaho  1893)  33 
Pac.  Rep.  44. 

Illinois.  —  Waldron  v.  Alexander,  136  111. 
550. 

Indiana.  —  Christian  v.  State,  7  Ind.  App. 
417.    But  see  Willey  v.  State,  105  Ind.  453. 

Kentucky.  —  Abner  v.  York,  (Ky.  1897)  41  S. 
W.  Rep.  309  (payment  made  long  after  debt 
barred). 

Maine.  —  Sibley  v.  Lambert,  30  Me.  253; 
Fryeburg  Parsonage  Fund  v.  Osgood,  21  Me. 
179. 

Massachusetts.  —  Foster  v.  Starkey,  12  Cush. 
(Mass.)  327;  Ilsley  v.  Jevvett,  2  Met.  (Mass.) 
168;  Williams  v.  Gridley,  9  Met.  (Mass.)  482; 
Hunt  v.  Bridgham,  2  Pick.  (Mass.)  581,  13 
Am.  Dec.  458;  Sigourney  v.  Drury,  14  Pick. 
(Mass.)  387;  Peirce  v.  Tobey,  5  Met.  (Mass.) 
168  (part  payment  by  infant);  Day  Mayo, 
154  Mass.  472. 

Michigan.  — Miner*/.  Lorman,  56  Mich.  212; 
Ludlow  v.  Pearl,  55  Mich.  312. 

Minnesota.  —  Clarkin  v.  Brown,  80  Minn. 
361.  But  see  the  cases  from  this  state  cited 
infra,  this  section.  Where  Ineffective  to  Toll 
Statute. 

Nebraska.  —  Sornberger  v.  Lee,  14  Neb.  193, 
45  Am.  Rep.  106;  Kyger  v.  Ryley,  2  Neb.  20; 
Mayberry  v.  Willoughby,  5  Neb.  368,  25  Am. 
Rep.  491. 

New  Hampshire. — Lang  v.  Gage,  65  N.  H. 
173;  Whipple  v.  Stevens,  22  N.  H.  227. 

New  York.  —  Carshore  v.  Huyck,  6  Barb. 
(N.  Y.)  583;  Stevens  v.  Lord,  84  Hun  (N.  Y.) 
353;  Denise  v.  Denise,  110  N.  Y.  562;  Matter 
of  Strickland,  2  Connoly  (N.  Y.)  10. 

North  Carolina. — Williams  v.  Kerr,  113  N. 
Car.  306;  State  Nat.  Bank  v.  Harris,  96  N. 
Car.  118. 

Oregon.  —  Blaskower  v.  Steel,  23  Oregon  106. 

Pennsylvania. — Yost  v.  Grim,  116  Pa.  St. 
527;  Lazarus's  Estate,  142  Pa.  St.  104;  Reber's 
Appeal,  125  Pa.  St.  20,  23  W.  N.  C.  (Pa.)  427. 


South  Carolina.  —  Park  v.  Brooks,  38  S.  Car. 
300. 

Vermont.  —  Rowell  v.  Lewis,  72  Vl.  163; 
Hollister  v.  York,  59  Vt.  I  (part  payment  by 
mortgagor);  Palmer  v.  Woodward,  61  Vt.  571; 
Corliss  v.  Grow,  58  Vt.  702. 

Wisconsin.  —  Marshall  v.  Holmes,  68  Wis. 
555;  Engmann  v.  Immel,  59  Wis.  249;  Lyle  v. 
Esser,  98  Wis.  234  (has  same  effect  as  written 
acknowledgment).  See  also  Spear  v.  Evans, 
51  Wis.  42. 

Wyoming.  —  Kuhn  v.  McKay,  7  Wyo.  42. 
Rule  in  Georgia.  —  Since  the  passage  of  Act 
Ga.  Feb.  20,  1854,  "  a  partial  payment  of  a 
debt  is  insufficient  to  countervail  the  effect  of 
the  statute."  Moore  v.  Moore,  103  Ga.  517, 
citing  Holland  v.  Chaffin,  22  Ga.  343;  Shumate 
v.  Williams,  34  Ga.  245. 

But  a  credit  entered  on  the  note  signed  by 
the  maker  or  by  some  one  having  authority 
from  him,  or  written  in  the  maker's  handwrit- 
ing and  unsigned,  will  start  the  statute  anew. 
The  rule  is  very  strictly  applied,  however, 
that  the  credit,  if  unsigned,  must  be  in  the 
handwriting  of  the  debtor  (the  handwriting  of 
an  agent  is  not  sufficient,  it  seems),  or  else  be 
subscribed  by  him  or  some  one  authorized  to 
do  so  for  him.  Moore  v.  Moore,  103  Ga.  517, 
reviewing  the  authorities  at  length;  Green  v. 
Hall,  36  Ga.  538;  Ryal  v.  Morris,  68  Ga.  834;' 
Black  v.  Holland,  102  Ga.  523;  Watkins  v. 
Harris,  83  Ga.  683.  See  also  Georgia  Co.  v. 
Castleberry,  43  Ga.  187;  George  v.  Gardner,  49 
Ga.  441;  Wright  v.  Bessman,  55  Ga.  187. 

Under  the  Alabama  Statute,  part  payment  has 
no  effect  upon  the  operation  of  the  statute  un- 
less made  "  before  the  bar  is  complete."  Civ. 
Code  Ala.  (1896),  §  2S11. 

Limited  in  Effect  —  Suit  for  Services.  —  Matter 
of  Gardner,  103  N.  Y.  533,  57  Am.  Rep.  768. 

Suit  to  Recover  Annuity.  —  Under  a  contract 
to  pay  to  the  plaintiff  a  certain  sum  annually 
for  the  support  of  his  family,  each  payment 
thereon  operates  to  start  the  statute  anew  as 
to  the  entire  balance.  Denise  v.  Denise,  no 
N.  Y.  562. 

2.  Where  Part  Payment  Does  Not  Toll  Statute. 

—  See  sup>a,  this  title,  New  Promise  and  Ac- 
knowledgment—  Necessity  for  Writing- — Effect 
of  Such  Statutes  on  Part  Payment. 

3.  Tennessee  Rule.  —  Kirk  v.  Williams,  24 
Fed.  Rep.  446;  Steel  v.  Matthews,  7  Yerg. 
(Tenn.)  313;  Lock  v.  Wilson,  9  Heisk.  (Tenn.) 
785,  10  Heisk.  (Tenn.)  442;  Folk  v.  Russell,  7 
Baxt.  (Tenn.)  593. 

4.  Kirk  v.  Williams,  24  Fed.  Rep.  437.  See 
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3.  General  Requisites  —  a.  Identity  of  Debt  and  Payment  —  Must  Have 
Been  on  Debt  in  Question.  — -  It  must  always  appear,  in  order  to  affect  the  operation 
of  the  statute,  that  the  payment  proven  was  on  account  of  the  debt  in  suit.1 
But  if  a  part  payment  is  shown  and  it  does  not  appear  whether  there  were  any 
other  debts  than  the  one  sued  on  due  by  the  defendant  to  the  plaintiff,  the 
jury  is  entitled  to  infer  that  the  payment  was  intended  by  the  debtor  to  be 
on  account  of  the  debt  in  suit.2 

b.  Existence  of  Residue.  —  It  must  affirmatively  appear  that  the  pay- 
ment relied  on  as  defeating  the  statute  of  limitations  was  a  part  payment  of 
a  greater  debt  and  not  a  complete  satisfaction  of  the  debt.  The  principle 
upon  which  a  part  payment  takes  a  case  out  of  the  statute  is  that  it  admits  a 
greater  debt  to  be  due  at  the  time  of  the  payment.3 

If  the  Debt  Consists  of  Several  Distinct  Items,  therefore,  it  seems  doubtful  whether 
the  payment  of  the  amount  of  one  item  would  extend  the  statute  of  limita- 


tions as  to  the  remaining  items.4 

also  Brisbin  v.  Farmer,  16  Minn.  215;  Downer 
v.  Read,  17  Minn.  493;  Chadwick  v.  Cornish, 
26  Minn.  28;  Young  v.  Perkins,  29  Minn.  173. 
But  see  the  Minnesota  case  in  the  note,  p.  324, 
paragraph  Part  Payment  Starts  Statute  Anew. 

1.  Payment  Must  Have  Been  on  Debt  in  Suit 
—  England.  — Tippets  v.  Heane,  I  C.  M.  &  R. 
253;  Waters  v.  Tompkins,  2  C.  M.  &  R.  723; 
Mills  v.  Fowkes,  5  Bing.  N.  Cas.  455,  35  E.  C. 
L.  175;  Burns  v.  Boulton,  2  C.  B.  476,  52  E.  C. 
L.  476. 

United  States.  —  U.  S.  v.  Wilder,  13  Wall. 
(U.  S.)  254. 

Illinois.  —  Murtaugh  v.  Murphy,  30  111.  App. 
59- 

Massachusetts.  —  Ramsay  v.  Warner,  97  Mass. 
13;  Pond  v.  Williams,  I  Gray  (Mass.)  630; 
Roscoe  v.  Hale,  7  Gray  (Mass.)  274. 

Mississippi.  —  Fletcher  v.  Gillan,  62  Miss.  8. 

Missouri.  —  State  v.  Finn,  102  Mo.  222. 

New  York.  —  De  Camp  v.  Mclntire,  115  N. 
Y.  258;  Welsh  v.  New  York,  (Supm.  Ct.  Tr. 
T.)  33  Misc.  (N.  Y.)  377;  Dolan  v.  Mitchell,  39 
N.  V.  App.  Div.  361.  See  also  Matter  of 
Strickland,  2  Connoly  (NT.  Y.)  10;  Acker  v. 
Acker.^Si  N.  Y.  143,  affirming  16  Hun  (N.  Y.) 
173,  where  it  was  held  that  a  note  given  by  the 
obligor  in  a  bond  was  net  a  payment  on  the 
bond. 

Pennsylvania.  — Landis  v.  Rolh,  109  Pa.  St. 
621,  58  Am.  Rep.  747;  Rosencrance  v.  John- 
son, igi  Pa.  St.  520,  44  W.  N.  C.  (Pa.)  177; 
Drawbaugh  v.  Drawbaugh,  7  Pa.  Super.  Ct. 
349- 

South  Carolina.  —  Foggette  v.  Gaffney,  33  S. 
Car.  303. 

Vermont.  —  Austin       McClure,  60  Vt.  453. 
Wisconsin.  —  Lyle  v.  Esser,  98  Wis.  234. 

See  also  U.  S.  v.  Wilder,  13  Wall.  (U.  S  )  254. 

Check  Stabs,  found  in  the  debtor's  check 
book,  and  the  entries  thereon,  have  been  held 
to  be  admissible  in  evidence  to  show  that  the 
checks,  which  were  admittedly  given  to  the 
plaintiff,  were  in  part  payment  of  the  debt 
in  controversy.  McGinty  v.  Henderson,  41  La. 
Ann.  382. 

If  the  Party  Paying  Is  Ignorant  of  the  Debt, 

and  supposes  at  the  lime  of  payment  that  he 
is  paying  some  current  bill,  his  payment  will 
not  affect  the  statute.  Crow  v.  Gleason,  141 
N.  Y.  489. 

The  Fact  that  a  Bank  Honors  a  Check  drawn  by 
the  plaintiff  does  not  affect  the  operation  of 


the  statute  upon  a  cause  of  action  already  ex- 
isting in  the  plaintiff's  favor,  arising  out  of  the 
bank's  prior  refusal  to  pay  a  former  check. 
Viets  v.  Union  Nat.  Bank,  101  N.  Y.  563,  54 
Am.  Rep.  743. 

Question  for  Jury.  —  See  Baildon  v.  Walton,  1 
Exch.  617,  17  L.  J.  Exch.  357;  Whitney  v. 
Bigelow,  4  Pick.  (Mass.)  112. 

2.  Cornett  v.  Smith,  (Colo.  App.  1900)  60 
Pac.  Rep.  953;  Buckingham  v.  Smith,  23 
Conn.  453;  Shipley  v.  Shilling,  66  Md.  558; 
Whitney  v.  Bigelow,  4  Pick.  (Mass.)  112;  Mat- 
ter of  Baldwin,  ti  N.  Y.  App.  Div.  551. 

A  Strict  Rule  Is  Enforced  by  the  Pennsylvania 
courl,  to  the  effect  that  the  identification  of 
the  debt  must  have  been  made  by  the  debtor 
at  the  time  of  payment;  it  cannot  be  denied 
by  mere  inference  of  the  jury  from  collateral 
matters.  Proof  of  a  payment  by  the  debtor 
with  instructions  to  credit  it  on  his  account  is 
not  sufficient,  where  the  proof  is  silent  as  to 
the  question  whether  the  account  in  suit  rep- 
resented the  only  transaction  between  the  par- 
tie-..  Rosencrance  v.  Johnson,  191  Pa.  St.  520, 
44  W.  N.  C.  (Pa.)  177. 

3.  Payment  Must  Be  Part  of  Greater  Debt.  — 
Tippets  v.  Heane,  1  C.  M.  &  R.  252;  Linsell  v. 
Bonsor,  2  Bing.  N.  Cas.  241,  29  E.  C.  L.  319; 
Hale  v.  Morse,  49  Conn.  481;  Ramsay  v. 
Warner,  97  Mass.  13;  Weston  v.  Hodgkins, 
136  Mass.  326;  Smith  z.  Eastman,  3  Cusli. 
(Mass.)  355;  Parsons  v.  Clark,  59  Mich.  414; 
Brown  v.  Latham,  58  N.  H.  30,  42  Am.  Rep. 
568;  Lang  v.  Gage,  65  N.  H.  173;  Harper 
Fairley,  53  N.  Y.  442;  Compton  r,  Bowns,  (N. 
Y.  City  Ct.  Gen.  T.)  3  Misc.  (N.  Y.)  140;  Find- 
lay  Brewing  Co.  v.  Brown,  19  Ohio  Cir.  Ct. 
612,  10  Ohio  Cir.  Dec.  100;  Strawn  v.  Hook, 
25  Pa.  St.  391;  Bowker  v.  Harris,  30  Vt.  424; 
Bell  v.  Crawford,  8  Gratt.  (Va.)  no. 

4.  Brigstocke  v.  Smith,  1  Cromp.  &  M.  483, 
2  Tyrw.  445.  See  also  Harris  v.  Howard,  56 
Vt.  695. 

Where  the  Debtor  Claims  that  He  Owes  Only  a 
Certain  Sum  and  thereupon  pays  that  anount, 
he  thereby  negatives  any  implication  of  a 
promise  to  pay  more,  and  such  payment  will 
not  toll  the  statutes  as  to  a  further  sum  still 
claimed  by  the  plaintiff  as  due.  Cronshore  -'. 
Knox,  (Pa.  1887)  10  Atl.  Rep.  25. 

And  where  the  debtor,  in  making  the  pay- 
ment, does  so  under  the  impression  that  he  is 
paying  in  full,  there  can  be  no  inference  of  a 
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What  Constitutes. 


Payment  on  a  Running  Account  between  the  parties  operates  to  start  the  statute 
anew  as  to  the  entire  account  where  the  items  constitute  a  genuine  running 
account  and  are  not  distinct  and  separate  transactions  or  groups  of  transactions.1 

c.  Promise  to  Pay  Residue.  —  The  part  payment  of  a  debt  will  not 
affect  the  running  of  the  statute  unless  such  payment  is  made  under  circum- 
stances which  warrant  the  court  or  jury  in  inferring  a  promise  to  pay  the 
residue.2  But  if  the  payment  is  unqualified  at  the  time  when  it  is  made, 
the  debtor  cannot  thereafter  destroy  its  effect  on  the  statute  by  adding 
qualifications.3 

d.  By  Whom  Made.  —  The  payment,  like  the  acknowledgment  or  new 
promise,  must  be  shown  to  have  been  made  by  the  debtor  or  by  some  one 
acting  for  him  and  under  his  authority.4  Proof  of  the  bare  fact  of  a  part 
payment  is  not  enough.5 

e.  VOLUNTARY  CHARACTER.  —  An  Involuntary  Payment  Can  Have  No  Effect  upon 
the  operation  of  the  statute.6  The  entire  efficiency  of  a  payment  to  avert 
the  effect  of  the  statute  of  limitations  as  a  bar  rests  in  the  conscious  and  vol- 
untary act  of  the  debtor,  explainable  only  as  a  recognition  and  confession  of 
an  existing  liability.7 

4.  What  Constitutes  Part  Payment  —  a.  In  General.  —  As  a  general  rule, 
the  surrender  by  the  debtor  to  the  creditor  of  any  valuable  consideration  in 
partial  discharge  of  the  indebtedness  is  a  part  payment  within  the  meaning 
of  the  rule  under  consideration.8 

b.  ADVANCEMENTS.  —  An  advancement  by  a  parent  to  children  to  whom 
he  is  indebted,  being  properly  a  payment,  pro  tanto,  of  the  indebtedness,  is 
such  a  payment  as  will  serve  to  start  the  statute  anew." 


new  promise  from  the  payment.  Compton  v. 
Bowns,  (C.  PI.  Gen.  T.)  5  Misc.  (N.  Y.) 
215.  23  Civ.  Pro.  (N.  Y.)  225;  Burdick  v. 
Hicks,  2g  N.  Y.  App.  Div.  205. 

If  the  Debtor  Takes  a  Receipt  in  Full,  his  pay- 
ment, though  in  fact  a  mere  part  payment, 
will  not  affect  the  statute.  Richardson  v. 
Whitaker,  (Ky.  1898)45  S.  W.  Rep.  777. 

And  if  the  evidence  is  such  that  the  quesiion 
whether  the  payment  was  in  f  iill  satisfaclion  of 
the  debt  cannot  be  determined,  a  finding  that  it 
constituted  an  acknowledgment  cannot  be  sus- 
tained.   Farley*'.  Kustenbader,  3  Pa.  St.  418. 

If  the  Account  Consists  of  Many  Items,  it  is 
competent  for  the  defendant  to  show  thai  each 
payment  by  him  was  of  a  particular  item,  and 
if  such  was  the  fact  the  payments  will  have  no 
effect  upon  the  running  of  the  statute  as  to  the 
remaining  items.  Shock  v.  Bieler,  3  Ohio  Cir. 
Dec.  26,  5  Ohio  Cir.  Ct.  49.  See  also  Crum  v. 
1 1 ig old,  32  111.  App.  282;  Foggette  v.  Gaffney, 
33  S.  Car.  303. 

The  Exact  Amount  of  the  Greater  Debt  need  not 
appear;  it  is  enough  that  the  payment  is  ad- 
mittedly part  of  a  larger  debt.  Findlay  Brew- 
ing Co.  v.  Brown,  10  Ohio  Cir.  Dec.  100,  19 
Ohio  Cir.  Ct.  612. 

1.  Running  Account. — Crow  v.  Gleason,  65 
Hun  (N.  Y.)  625,  20  N.  Y.  Supp.  590.  See  also 
Day  v.  Mayo,  154  Mass.  472;  Burlington  v. 
Chase,  152  Mass.  534.  Compare  Liseur  v.  Hit- 
son,  95  Ga.  527. 

Where  payments  in  such  a  case  are  relied 
upon  by  a  plaintiff  to  defeat  the  statute,  they 
constitute  a  proper  credit  to  the  defendant, 
although  he  fails  to  claim  them.  Bates  r. 
Sabin,  64  Vt.  511. 

2.  Wainman  v.  Kynman,  1  Exch.  118,  16  L. 
J.  Exch.  232;  Taylor  v.  Foster,  132  Mass.  30; 
Lang  v.  Gage,  65  N.  H.  173;  Henry  v.  Smith,  7 
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Ired.  L.  (29  N.  Car.)  348;  Campbell  v.  Collings- 
wood,  15  R.  I.  472.  See  also  Armistead  v. 
Brooke,  18  Ark.  521  Jones  v.  Langhorne,  19 
Colo.  206;  Beltzhoover  v.  Yewell,  11  Gill  &  J. 
(Md.)  212;  Dodge  v.  Leavitt,  59  N.  H.  245. 

But  when  the  debtor,  upon  paying  part  of 
the  debt  by  transferring  certain  property,  ex- 
pressly declares  that  he  will  not  pay  the  bal- 
ance, such  transfer  cannot  be  treated  as  an 
acknowledgment  which  will  start  the  statute 
anew,  and  it  is  error  to  submit  the  question  to 
the  jury.  Lester  v.  Thompson,  91  Mich.  245. 
See  also  Schonbachler  v.  Schonbachler,  (Ky. 
1900)  57  S  W.  Rep.  233. 

3.  Effect  of  Unqualified  Payment  Not  Destroyed 
by  Qualifications  Made  Afterwards.  —  Marshall 
v.  Holmes,  6S  Wis.  555. 

A  plaintiff  is  not  required  to  show  affirma- 
tively that  the  debtor  intended  that  the  part 
payment  should  start  the  statute  anew,  since 
the  intention  is  presumed  from  the  bare  fact 
of  payment  unaccompanied  by  a  denial  of  such 
intention.    Young  v.  Alfred,  118  N.  Car.  215. 

4.  See  supra,  this  title,  New  Promise  ami 
Acknowledgment  —  By  Whom  Made,  where  the 
authorities  are  collected. 

5.  Cropley  v.  Eyster,  9  App.  Cas.  (D.  C.)  373; 
Bender  v.  Blessing,  S2  Hun  (N.  Y.)  320;  U.  S. 
Trust  Co.  v.  Stanton,  76  Hun  (N.  Y.)  32. 

6.  Involuntary  Payment. —  Thomas  v.  Brewer, 
55  Iowa  227;  Ramsay  v.  Warner,  97  Mass.  13; 
Campbell  v.  Baldwin,  130  Mass.  199;  Blair  7: 
Lynch,  105  N.  Y.  636;  Gibson  v.  Lowndes,  2S 
S.  Car.  285.  See  also  Knapp  v.  Crane,  14  N. 
Y.  App.  Div.  120. 

7.  Lang  v.  Gage,  65  N.  H.  173,  citing  Blair 
v.  Lynch,  105  N.  Y.  636,  S  N.  Y.  St.  Rep.  49. 

8.  See  generally  the  title  Payments. 

9.  Glover  v.  Patten,  165  U.  S.  394.  See  also 
Plunkett  v.  Lewis,  3  Hare  316. 

Volume  XIX. 


Part  Payment. 


LI  MIT  A  II  ON  OF  ACTIONS. 


What  Constitutes. 


c.  Tender  of  Part  Payment.  —  A  tender  of  part  payment  by  the  debtor 
serves  to  start  the  statute  anew,  at  least  to  the  extent  of  the  amount  tendered. 
If  offered  by  way  of  compromise  it  can  have  no  further  effect.1 

d.  Payment  of  Interest.  —  Payment  and  part  payment  of  interest  stand 
upon  the  same  footing,  and  either  is  equivalent  to  an  acknowledgment  of  the 
principal  debt  from  which  a  new  promise  to  pay  will  be  implied. * 

A  Written  New  Promise  to  Pay  Interest  will  serve  to  start  the  statute  anew  as  to 
the  entire  debt,  and  not  merely  as  to  the  interest.3 

e.  MEDIUM  OF  PAYMENT  —  Need  Not  Be  Money.  —  The  delivery  of  a  bill  or 
note  as  collateral  security  after  the  maturity  of  the  debt  or  as  a  provisional 
or  conditional  partial  payment  of  the  debt  is  as  sufficient  as  an  acknowledg- 
ment by  the  debtor  of  his  liability  for  the  whole  demand  as  an  absolute 
payment  of  a  like  amount,  and  the  statute  of  limitations  is  set  in  motion  anew 
from  the  time  of  the  delivery  of  the  collateral.4    The  same  is  true  of  other  acts 


1.  See  Whitworth  v.  Ferguson,  18  La.  Ann. 
602. 

2.  Payment  of  Interest.  —  In  re  Hollingshead, 
37  Ch.  D.  651,  per  Chitty,  J.  See  also  as  sup- 
porting the  rule  the  following  cases: 

England.  —  Nevvbould  v.  Smith,  33  Ch.  D. 
127;  Bamfield  v.  Tupper,  7  Exch.  27,  7  Eng. 
L.  &  Eq.  5+1,  21  L.  J.  Exch.  6;  Maber  v.  Maber, 
L.  R.  2  Exch.  153,  36  L.  j.  Exch.  70. 

California. —  Barron  v.  Kennedy,  17  Cal. 
574- • 

Connecticut.  —  Tuttle  v.  Armistead,  53  Conn. 
175;  Sanford  v.  Hayes,  19  Conn.  597. 

Illinois.  —  Bennett  v.  Baird,  67  111.  App.  422. 

Indiana.  —  Conwel!  v.  Buchanan,  7  Blackf. 
(Ind.)  537. 

Kansas. — Topeka  Capital  Co.  Merriam, 
60  Kan.  397;  McLane  v.  Allison,  60  Kan.  441, 
affirming  7  Kan.  App.  263. 

Kentucky. —  English  v.  Wathen,  9  Bush  (Ky.) 
387. 

Massachusetts. — Sigourney  v.  Wetherell,  6 
Met.  (Mass.)  553;  Sigourney  v.  Drury,  14  Pick. 
(Mass.)  387;  Foster  v.  Starkey,  12  Cush.  (Mass.) 
324- 

Michigan. — Blair  v.  Carpenter,  75  Mich. 
167. 

New  York.  —  Matter  of  Consalus,  95  N.  Y. 
340  (usury);  In  re  Hearman,  (Surrogate  Ct.)  19 
N.  Y.  Supp.  539;  Wenman  v.  Mohawk  Ins. 
Co.,  13  Wend.  (N.  Y.)  267.  28  Am.  Dec.  464. 

South  Carolina.  —  Dickson  71.  Gourdin,  26  S. 
Car.  391. 

Washington.  — ■  De  Koslowski  v.  Yester,  2 
Wash.  Ter.  407. 

Compare  Tilliatd  v.  Hall,  11  Tex.  Civ.  App. 
381. 

Payment  of  Interest  After  Bar.  —  A  payment 
made  within  six  years  (the  siatutory  period) 
before  suit,  of  interest  which  had  become  due 
on  a  note  more  than  six  years  before,  revives 
the  debt  when  the  note  still  remains  in  the 
hands  of  the  payee.  Bealy'w.  Greenslade,  2 
Tyrvv.  121,  2  Cromp.  &  J.  61. 

3.  Kelly  v.  Leachman,  (Idaho  1893)  33  Pac. 
Rep.  44;  Bennett  v.  Baird,  67  111.  App.  422. 

4.  Medium  of  Payment.  —  Per  Allen,  J.,  in 
Smith  v.  Ryan,  66  N.  Y.  352,  23  Am.  Rep.  6c. 
See  also  Loudon,  etc..  Bank  v.  Parrott,  125 
Cal.  472  (payment  by  giving  note);  Merrills  v. 
Swift,  18  Conn.  257,  46  Am.  Dec.  315;  Drury 
v.  Henderson,  36  111.  App.  521;  Bennett  v. 
Baird,  67  III.  App.  422  (giving  note  for  inter- 
est); Van  Staden  v.  Kline,  64  Iowa  180;  Pracht 


v.  McNee,  40  Kan.  1;  Haven  v.  Hathaway,  20 
Me.  345;  Campbell  v.  Baldwin,  130  Mass.  199; 
Osborne  v.  Heuer,  62  Minn.  507;  Wolford  v. 
Cook,  71  Minn.  77;  Harris  v.  Odeal,  39  Mo. 
App.  270;  Manchester  v.  Braedner,  107  N.  Y. 
346,  1  Am.  St.  Rep.  829;  Miller  v.  Magee, 
(Supm.  Ct.  Gen.  T.)  2  N.  Y.  Supp.  156;  Read 
v.  Hurd,  7  Wend.  (N.  Y.)  411;  Creighton  v. 
Vincent,  10  Oregon  56;  Souder's  Estate,  15  Pa. 
Co.  Ct.  285,  169  Pa.  St.  239.  Compare  Shepherd 
v.  Thompson,  122  U.S.  231;  Chadwick  v.  Cor- 
nish, 26  Minn.  28;  Columbia  Bank  v.  Gadsden, 
56  S.  Car.  313  (giving  indemnifying  bond). 
And  see  supra,  this  title,  Nero  Promise  and 
Acknowledgment  — Essential  Elements  Considered 
—  Debtor  Giving  Security. 

From  What  Time  Statute  Starts  Anew.  —  The 
rule  of  the  text  is  adopted  in  Massachusetts 
with  the  qualification  that  the  statute  is  started 
anew,  not  from  the  time  of  the  delivery  of  the 
collateral,  but  from  the  time  when  the  money 
is  realized  thereon.  Whipple  v.  Blackington, 
97  Mass.  476. 

A  similar  rule  was  upheld  in  Kansas  in  Ben- 
ton v.  Yurann,  8  Kan,  App.  305. 

Other  Instances  of  Payment  —  Mortgagor  Turn- 
ing Over  Rents  and  Profits  to  Mortgagee.  —  Wol- 
ford v.  Cook,  71  Minn.  77. 

Payment  of  Insurance  Premiums  by  the  Mort- 
gagor on  policies  covering  the  mortgaged 
premises  and  which  are  left  in  the  hands  of 
the  mortgagee  as  part  of  the  security,  together 
with  regular  renewals  of  such  policies.  Begne 
v.  St.  Marc,  47  La.  Ann.  1151;  Miller  v.  Magee, 
2  N.  Y.  Supp.  156.  See  also  Walsh  v.  Mayer, 
in  U.  S.  31. 

The  Debtor's  Giving  a  Note  for  Accrued  Interest 
on  a  note  previously  executed.  Sigourney 
v.  Wetherell,  6  Met.  (Mass.)  553;  Wenman  v. 
Mohawk  Ins.  Co.,  r3  Wend.  (N.  Y.)  267,  28 
Am.  Dec.  464. 

A  Contrary  Doctrine  is  upheld  in  some  cases 
where  it  is  held  that  the  execution  by  the 
debtor  of  an  assignment  of  a  claim  in  payment 
pro  tanto  does  not  start  (he  statute  anew.  See 
Shepherd  v.  Thompson,  122  U.  S.  231,  and 
other  cases  cited  supra,  this  title,  New  Promise 
and  Acknowledgment —  Essential  Elements  Con- 
sidered—  Debtor  Giving  Security. 

In  Lawrence  v.  Baker,  44  Hun  (N.  Y.)  582, 
it  was  said  that  giving  a  negotiable  note, 
although  it  is  subsequently  paid,  does  not 
have  the  effect  of  either  a  part  payment  or  an 
acknowledgment. 
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equivalent  to  a  part  payment.1 

/.  Mere  Agreement  to  Credit.  —  A  mere  agreement  to  credit  the  note 
or  other  obligation  of  the  debtor,  entered  into  between  the  debtor  and  the 
creditor,  may  constitute  a  part  payment  which  will  start  the  statute  anew.8 
But  mere  credits  without  proof  as  to  when  or  why  they  were  made  cannot 
affect  the  statute.3 

g.  Creditor  Foreclosing  Security  and  Crediting  Note  with  Pro- 
ceeds.—  While  there  is  much  conflict  of  opinion  on  the  subject,4  the  weight 
of  authority  favors  the  rule  that  the  creditor's  application  of  the  proceeds  of 
security  foreclosed  by  him,  in  payment  pro  tanto  of  the  note  or  debt,  does  not 
operate  as  a  payment  by  the  debtor  at  that  time  so  as  to  start  the  statute 
anew.  It  represents  no  voluntary  affirmative  act  on  the  part  of  the  debtor 
from  which  any  implication  of  a  promise  to  pay  the  balance  could  be  reason- 
ably implied.5  It  follows,  of  course,  that  such  an  application  by  the  creditor 
cannot  affect. the  running  of  the  statute  as  to  the  surety.6 

5.  Application  of  Part  Payments.  —  This  phase  of  the  subject  has  been 
treated  in  another  title,  to  which  reference  is  made.7 

6.  Proof  of  Part  Payment  —  a.  In  General.  —  Proof  of  part  payment,  of 


1.  Maber  v.  Maher,  L.  R.  2  Exch.  153,  16  L. 
T.  N.  S.  26;  Adams  v.  Tucker,  6  Colo.  App. 
393;  Buffington  v.  Chase,  152  Mass.  534;  Engel 
v.  Brown,  69  N.  H.  183  (goods);  Lawrence  v. 
Harrington,  122  N.  Y.  408  (agreement  that  de- 
fendant shall  do  certain  work  and  receive  there- 
for credit  on  debt);  Rovvell  v.  Lewis,  72  Vt.  163 
(delivering  goods). 

But  the  mere  fact  that  there  is  a  balance  due 
to  the  defendant  in  several  independent  trans- 
actions which  are  unsettled  at  the  time  of  the 
suit  on  a  note  made  by  the  defendant,  and  that 
this  balance  ought  to  have  been  indorsed  on 
the  note  as  a  credit,  does  not  constitute  a  pay- 
ment on  the  note  so  as  to  take  it  out  of  the 
statute.    Sears  v.  Hicklin,  3  Colo.  App.  331. 

Whether  Transaction  Was  Payment  by  Defend- 
ant, Question  for  Jury. —  Blair  v.  Lynch,  105  N. 
Y.  636,  8  N.  Y.  St.  Rep.  49.  See  also  Ramsay 
v.  Barnes,  16  Daly  (N.  Y.)  478,  20  Civ.  Pro. 
(N.  Y.)  84. 

2.  Agreement  to  Credit.  —  McKeon  v.  Bying- 
ton,  70  Conn.  429;  Peabody  v.  North,  161  Mass. 
525;  Stancell  v.  Burgwyn,  124  N.  Car.  69. 
Compare  Erpelding  v.  Ludwig,  39  Minn.  518; 
State  Nat.  Bank  v.  Harris,  96  N.  Car.  118. 
See  also  infra,  this  section,  Indorsements  of 
Pari  Payments  —  By  Deb/or. 

Credit  Afterwards  Transferred  Not  Material  if 
Proper  When  Made.  —  Palmer  v.  Woodward,  61 
Vl.  571. 

Credit  of  Inappreciable  Sum.  —  See  Young  v. 
Alford,  113  N.  Car.  130.  See  also  Chambers 
v.  Walker,  4  Rich.  L.  (S.  Car.)  548. 

Entering  Credit  in  Response  to  Debtor's  Claim. 
—  In  Erpelding  v.  Ludwig,  39  Minn.  518,  the 
defendant,  upon  the  presentation  of  the  ac- 
count to  him,  claimed  that  he  had  paid  thereon 
a  certain  sum  with  which  he  had  not  been 
credited,  whereupon  the  plaintiff  at  once 
entered  the  credit.  It  was  held  that  this  was 
not  such  a  payment  as  would  toll  the  statute. 

3.  Matter  of  Gladke,  45  N.  Y.  App.  Div. 
625. 

4.  Crediting  Note  with  Proceeds  of  Foreclosed 
Security.  —  In  several  jurisdictions  it  is  held 
that  such  an  application  has  all  the  effect 
of  a  voluntary  payment  by  the  debtor.  See 


National  State  Bank  v.  Rowland,  1  Colo.  App. 
468;  Haven  v.  Hathaway,  20  Me.  345;  Whipple 
v.  Blackington,  97  Mass.  476;  Taj-lor  v.  Foster, 
132  Mass.  130;  Bender  v.  Markle,  37  Mo.  App. 
234;  Sornberger  v.  Lee,  14  Neb.  193,  45  Am. 
Rep.  106.  See  also  Porter  v.  Blood,  5  Pick. 
(Mass.)  54.  Compare  Moffitt  v.  Carr,  48  Neb. 
403,  58  Am.  St.  Rep.  f.96.  And  see  supra,  this 
title,  Neil)  Promise  and  Acknowledgment  —  By 
Whom  Made  —  By  Trustee  A fter  Sale  under 
Trust  Deed. 

5.  Does  Not  Start  Statute  Anew.  —  Woolford 
v.  Cook,  71  Minn.  77;  Brown  v.  Latham,  58 
N.  H.  30,  42  Am.  Rep.  568;  Lang  v.  Gage,  65 
N.  H.  173  (discussing  the  question  at  length); 
Harper  v.  Fairley,  53  N.  Y.  442;  Smith  v.  Ryan, 
66  N.  Y.  352,  23  Am.  Rep.  60;  Gibson  v. 
Lowndes,  2S  S.  Car.  28^.  See  also  Mann  v. 
McDonald,  6  App.  Cas.  (D.  C.)  548;  Peru  Plow, 
etc.,  Co.  v.  Ward,  6  Kan.  App.  289;  Campbell 
v.  Baldwin,  130  Mass.  199;  Moffitt  v.  Carr,  48 
Neb.  403,  58  Am.  St.  Rep.  696. 

6.  Such  Credit  Cannot  Affect  Surety.  —  Benton 
v.  Yurann,  8  Kan.  App.  305. 

7.  Applications  of  Part  Payments.  —  See  the 
title  Application  of  Payments,  vol.  2,  p.  436 
et  sea.,  especially  p.  438;  and  in  addition  to  the 
cases  there  cited  see  the  following:  Walker 
v.  Butler,  6  El.  &  Bl.  506,  88  E.  C.  L.  506; 
Royston  v.  May,  71  Ala.  39S;  Pickering  v. 
Day.  2  Del.  Ch.  333;  Lodge  v.  Aniscow,  1 
Penn.  (Del.)  327:  Coopers.  Olcott,  1  App.  Cas. 
(D.  C.)  123;  Gum  v.  Richert,  9  Kan.  App.  570; 
Harrison  v.  Dayries,  23  La.  Ann.  216;  Bloke 
v.  Sawyer,  S3  Me.  129,  23  Am.  St.  Rep.  762; 
Fletchers.  Gillan,  62  Miss.  8;  Read  v.  Hurd, 
7  Wend.  (N.  Y.)  410;  Camp  v.  Smith,  49  Hun 
(N.  Y.)  IOO,  18  N.  Y.  Supp.  523,  affirmed  136  N. 
Y.  187;  Heath  v.  Grenall,  61  Barb.  (N.  Y.)  190; 
Bartel  v.  Mathias,  19  Oregon  4S2;  Bube  v. 
Hauck,  16  Lane.  L.  Rev.  412;  Robie  v.  Briggs, 
59  Vt.  443,  59  Am.  Rep.  737;  Austin  v.  Mc- 
Clure,  60  Vt.  453;  Cuthbertson  v.  Hill,  65  Yt. 
573- 

As  to  Part  Payments  for  Continuous  Services, 

see  supra,  this  title,  When  Statute  Begins  to 
Run,  subdiv.  3.  /.  (24)  Services  Rendered; 
supra,  this  section,  In  General. 
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either  principal  or  interest,  may  be  made  by  any  competent  evidence  showing 
the  fact ;  a  written  memorandum,  signed  by  the  debtor,  is  not  necessary  unless 
the  statutes  specifically  so  provide.1 

b.  Indorsements  of  Part  Payments  —  (i)  By  Debtor.  —  A  memo- 
randum of  payment  of  principal  or  interest,  made  on  the  note  or  other  evidence 
of  debt  by  the  debtor  himself,  or  by  some  third  person  acting  for  him  or  under 
his  direction,  is  competent  proof  of  a  payment  sufficient  to  start  the  statute 
anew.2  Such  an  indorsement  by  the  debtor  is  sufficient  as  an  acknowledg- 
ment even  though  there  was  no  actual  payment  made,  where  it  was  written 
for  the  express  purpose  of  starting  the  statute  anew.3 

(2)  By  Creditor.  —  An  indorsement  of  payment  made  by  the  creditor,  with 
the  assent  or  by  the  direction  ,of  the  debtor,  is  as  competent  evidence  as  if 
made  by  the  debtor  himself.4  But  if  made  without  the  debtor's  assent  or 
knowledge,  the  sufficiency  of  the  indorsement  must  depend  upon  the  circum- 
stances and  upon  the  question  whether  it  was  made  at  a  time  when  the  admis- 
sion of  payment  would  be  against  the  creditor's  interest  or  at  a  time  when  it 
would  be  to  his  advantage  by  preventing  a  bar  already  attached  or  about  to 
attach.5  If  the  indorsement  was  made  after  the  debt  had  become  barred 
or  very  shortly  before,  the  presumption  against  it  is  so  strong  that  it  is  not 


1.  Foster  v.  Starkey,  12  Cush.  (Mass.)  324, 
perShaw,  C.  J.;  Williams  v.  Gridley,  g  Met. 
(Mass.)  486.  See  also  Gibbon  v.  Kerry,  ig 
Wash.  I5g  (facts  proven  held  insufficient  to 
show  part  payment).  And  see  supra,  this  title, 
New  Promise  and  Acknowledgment  —  Necessity 
for  Writing. 

A  Letter  from  the  Debtor  which  alludes  to  the 
fact  that  he  has  paid  part  of  the  debt  and  asks 
for  a  statement  is  competent  proof  of  such  pay- 
ment.   Floersheim  v.  Vosburg,  gg  Mich.  11. 

Sufficiency  of  Evidence  as  Showing  Payment.  — 
See  Willelt  v.  Maxwell,  i6g  111.  540;  Ryan  v. 
McElroy,  15  N.  Y.  App.  Div.  216. 

2.  Stone  v.  Parmalee,  18  Fed.  Rep.  280; 
Vines  v.  Tift,  7gGa.  301;  Crockett  v.  Mitchell, 
88  Ga.  166;  Foster  v.  Cochran,  8g  Ga.  466 
(credit  entered  by  duly  authorized  agent  suffi- 
cient); Sibley  v.  Phelps,  6  Cush.  (Mass.)  173; 
Phillips  v.  Mahan,  52  Mo.  ig7;  Hawley  v. 
Griswold,  42  Barb.  (N.  Y.)  18;  State  Nat.  Bank 
v.  Harris,  g6  N.  Car.  118;  Cook  v.  Jennings, 
40  S.  Car.  204;  Lawrence  v.  Graves,  60  Vt.  657; 
Gay  v.  Hassom,  64  Vt.  4g;;.  Compare  Hale  v. 
Wilson,  70  Iowa  311;  Smith  v.  Wesimoreland, 
12  Smed.  &  M.  (Miss.)  663;  Davidson  v.  Har- 
risson,  33  Miss.  41.  And  see  supra,  this  sec- 
tion, Existence  of  Residue;  Promise  to  Pay 
Residue. 

By  Debtor's  Agent.  —  The  question  whether 
the  party  making  the  credit  in  writing  is  an 
authorized  agent  of  the  debtor  in  so  doing  de- 
pends on  the  facts  of  the  particular  case.  See 
Watkins  v.  Harris,  83  Ga..  680,  disapproving 
Green  v.  Juhan,  66  Ga.  531.  See  also  Moore 
v.  Moore,  103  Ga.  517;  Webb  v.  Carter,  62  Ga. 
415;  Foster  v.  Cochran,  8g  Ga.  466. 

In  Stone  v.  Parmalee,  18  Fed.  Rep.  280,  an 
indorsement  of  payment,  made  by  the  debtor's 
agent,  was  held  to  be  insufficient  under  the 
Georgia  statute  unless  the  agent's  authority 
to  make  the  indorsement  was  evidenced  by  a 
writing. 

Indorsement  by  Debtor  Not  Regarded  as  New- 
Promise  or  Acknowledgment  in  Writing.  —  Hale 
v.  Wilson,  70  Iowa  311.  See  also  supra,  this 
section,  Where  Ineffective  to  Toll  Statute. 


3.  Indorsement  by  Debtor  Binding  though  No 
Payment  Made. —  Blanchard  v.  Blanchard,  122 
Mass.  558,  23  Am.  Rep.  3g7;  McCrillis  v.  Mil- 
lard, 17  R.  I.  724;  Gay  v.  Hassom,  64  Vt.  495. 

4.  Less  v.  Arndt,  (Ark.  igco)  5g  S.  W.  Rep. 
763;  Willett  v.  Maxwell,  l6g  111.  540,  affirming 
68  111.  App.  ng;  Manson  v.  Lancy,  84  Me.  380; 
Sibley  v.  Phelps,  6  Cush.  (Mass.)  173.  See 
also  Briscoe  v.  Huff,  75  Mo.  App.  288;  Law- 
rence v.  Graves,  60  Vt.  657;  Bailey  v.  Danforth, 
53  Vt.  504. 

The  mere  admission  by  the  debtor  of  the 
correctness  of  the  credits  indorsed  on  the  paper 
by  the  creditor  will  not  make  the  indotse- 
ments,  without  other  proof,  sufficient  to  pre- 
vent the  bar  of  the  statute.  Campbell  v.  Col- 
lingwood,  15  R.  I.  472. 

5.  It  must  be  affirmatively  shown  that  the 
indorsement  was  made  at  the  time  of  its  appar- 
ent date  and  at  a  time  when  it  would  be  against 
the  interest  of  the  plaintiff  to  make  it.  Upon 
such  evidence,  the  question  is  for  the  jury. 
Read  v.  Hurd,  7  Wend.  (N.  Y.)  410;  Mills  v. 
Davis,  113  N.  Y.  243.  See  also  Rose  v.  Bryant, 
2  Campb.  321;  Henry  v.  Diviney,  101  Mo.  378; 
Smith  -'.  Zimmerman,  51  Mo.  App.  5ig; 
Matter  of  Kellogg,  104  N.  Y.  648,  5  N.  Y.  St. 
Rep.  668,  citing  Roseboom  v.  Billington,  17 
Johns.  (N.  Y.)  182;  Risley  v.  Wightman,  13 
Hun  (N.  Y.)  163;  and  Hulbert  v.  Nichol,  20  Hun 
(N.  Y.)  454- 

In  Fox's  Appeal,  (Pa.  1887)  11  Atl.  Rep.  228, 
the  note  showed  a  credit  for  a  certain  lot  of 
wool,  and  this  was  supplemented  bytestimonv 
that  wool  was'sold  to  the  plaintiff  to  be  credited 
on  the  note.  It  was  held  that  this  was  suffi- 
cient evidence  of  payment. 

The  leadingcase  in  this  connection  is  Searle 
v.  Barrington,  2  Stra.  827,  2  Ld.  Raym.  1370, 
8  Mod.  278,  3  Bro.  P.  C.  (Toml.  ed.)  5g3.  See 
the  case  reviewed  in  Roseboom  v.  Billington, 
17  Johns.  (N.  Y.)  185;  1  Phillips  on  Evidence 
(5th  Am.  ed.)  365. 

The  Circumstances  under  "Which  the  Indorse- 
ment Was  Made  may  be  proven  by  the  party 
making  it  as  evidence  showing  what  effect  it 
should  have.    Lawrence  ?.  Graves,  60  Vt.  657. 
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competent  evidence  for  the  jury  to  consider.1  In  any  event,  it  must  appear 
that  the  indorsement  represents  a  payment  voluntarily  made  by  the  debtor.2 

By  statute  in  some  jurisdictions  indorsements  of  payment  written  by  the 
creditor  are  not,  alone  and  of  themselves,  competent  evidence,3  though  they 
may  become  so,  even  where  the  statute  does  not  specifically  so  provide,  upon 
proof  that  they  were  written  at  the  request  or  direction  of  the  debtor.4 

And  Parol  Evidence  Is  Admissible  to  show  either  that  an  indorsement  was  made 
at  the  request  of  the  debtor,  or  that,  after  it  was  made,  he  assented  thereto 
and  approved  it,5  or  that  it  represented  an  actual  bona  fide  payment  by  the 
debtor.6 

The  Date  Expressed  in  an  Indorsement  by  the  Creditor  is  not,  it  seems,  sufficient  evi- 
dence, alone  and  of  itself,  that  the  payment  or  indorsement  was  made  at  that 
time;7  and  this  is  equally  true  where  there  is  no  proof  showing  by  whom  the 
indorsement  was  made.8  In  such  cases  there  must  be  extrinsic  proof  showing 
either  that  the  date  on  the  indorsement  is  its  true  date  or  that  it  was  made  at 
the  direction  or  request  of  the  debtor.9 


1.  Presumption  Against  Indorsement  Near  Time 

of  Bar  —  England.  —  Briggs  v.  Wilson,  5  De  G. 
M.  &  G.  12;  Newbould  v.  Smith,  29  Ch.  D.  882, 
33  Ch.  D.  127. 

Alabama.  —  Sorrell  v.  Craig,  15  Ala.  789. 

Arkansas.  —  Wilson  v.  Pryor,  44  Ark.  532. 

District  of  Columbia.  —  Soper  v.  Baum,  6 
Mackey  (D.  C.)  29. 

Illinois.  — Connelly  v.  Pierson,  9  111.  108. 

Kansas.  —  Easter  v.  Easter,  44  Kan.  151. 

Louisiana.  —  McMasters  v.  Mather,  4  La. 
Ann.  418. 

Maine.  — Clapp  v.  Ingersoll,  11  Me.  83. 

Massachusetts.  —  Bailey  v.  Crane.  21  Pick. 
(Mass.)  323. 

Michigan.  —  Snyder  v.  Winsor,  44  Mich.  140. 

Minnesota. — Young  v.  Perkins,  29  Minn. 
173- 

New  York.  —  Roseboom  v.  Billington,  17 
Johns.  (N.  Y.)  182;  Mills  v.  Davis,  113  N.  Y. 
243;  Wilson  v.  Pope,  37  Barb.  (N.  Y.)  321;  Par- 
tridge v.  Mitchell,  3  Edw.  (N.  Y.)  180. 

South  Carolina.  —  Gibson  v.  Peebles,  2  Mc- 
Cord  L.  (S.  Car.)  418. 

Virginia.  —  Wilcox  v.  Pearman,  9  Leigh 
(Va).  144;  Butcher  v.  Hixton,  4  Leigh  (Va.)  519. 

See  also  Copley  v.  Eyster,  9  App.  Cas.  (D. 
C.)  373;  Chapman's  Appeal,  122  Pa.  St.  331. 

2.  Rose  v.  Bryant,  2  Campb.  321;  Armistead 
v.  Brooke,  18  Ark.  522;  Beatty  v.  Clement,  12 
La.  Ann.  82;  Young  v.  Perkins,  29  Minn.  173; 
Vaughn  v.  Hankinson,  35  N.  J.  L.  79;  Cleave- 
land  v.  Dinsmore,  59  Vt.  436;  Corliss  v.  Grow, 
58  Vt.  702.  See  also  supra,  this  section,  Gen- 
eral Requisites  —  By  Whom  Made;  Voluntary 
Character. 

If  the  creditor  making  the  indorsement  can- 
not recollect  whether  he  actually  received  the 
amount  so  indorsed  at  the  dale  thereof,  it  can- 
not be  taken  as  proof  of  a  part  payment.  U. 
S.  Trust  Co.  v.  Stanton,  (Supm.  Ct.  Gen.  T.) 
8  N.  Y.  Supp.  756. 

3.  See  Drury  v.  Henderson,  36  111.  App.  521; 
Peru  Plow,  etc.,  Co.  v.  Ward,  6  Kan.  App.  289; 
Libby  v.  Brown.  7S  Me.  492;  Waterman  v. 
Burbank,  8  Met.  (Mass.)  354;  Cleveland  v. 
Dinsmore,  59  Vt.  436;  Schlotfeldt  v.  Bull,  18 
Wash.  64. 

"  Under  the  local  [Georgia]  law,  the  creditor 
or  holder  is  incompetent  to  act  as  the  agent  of 
the  debtor  to  enter  such  credit,  unless  the  au- 


thority and  agency  be  in  writing."  Stone  v. 
Parmalee,  18  Fed.  Rep.  280. 

Under  the  Minnesota  Statute  (now  Slat.  1894, 
§  5752).  such  an  indorsement  will  not  prevent 
the  bar  of  the  statute  unless  the  fact  that  it 
was  against  the  interest  of  the  holder  of  the 
note  appears  by  evidence  dehors  the  indorse- 
ment itself.  Young  r.  Perkins,  29  Minn.  173, 
the  court  saying  that  the  statute  appears  to 
have  been  passed  (in  1866)  to  meet  a  holding 
in  Turrell  Morgan,  7  Minn.  368,  82  Am. 
Dec.  101,  that  such  an  indorsement  could  be 
read  in  evidence  only  after  proof  that  it  had 
been  signed  by  the  party  to  be  charged  or  that 
it  had  received  his  assent. 

Under  the  Wisconsin  Statute,  the  acknowledg- 
ment or  new  promise  must  be  in  writing  and 
signed  by  the  party  to  be  charged.  Stat.  Wis. 
(1898),  §  4243.  Bv  seciion  4247,  part  payment 
has  the  same  effect,  but  no  mere  indorsement 
by  the  party  to  whom  such  payment  is  made 
"  shall  be  deemed  sufficient  proof  of  the  pay- 
ment." For  a  case  reviewing  the  statute  and 
holding  that  the  facts  there  involved  were 
sufficient  proof  of  payment,  see  Marshall  v. 
Holmes,  68  Wis.  555. 

4.  Sibley  v.  Phelps,  6  Cush.  (Mass.)  173. 

5.  Oughterson  v.  Clatk,  65  Hun  (N.  Y.)  624, 
20  N.  Y.  Supp.  381. 

But  the  evidence  of  the  debtor's  assent  must 
be  clear  and  unequivocal.  Matter  of  Clap- 
saddle,  (Surrcgate  Ct.)  4  Misc.  (N.  Y.)  355, 
where  the  evidence  %vas  held  to  be  insufficient. 

Knowledge  or  Assent  of  Debtor  Kay  Be  Proved 
by  Circumstantial  Evidence. — Jn  re  Hearman, 
(Surrogate  Ct.)  19  N.  Y.  Supp.  539. 

6.  Wellman  v.  Miner,  179  111.  326,  reversing 
73  111.  App.  448. 

7.  Real  Date  Must  Be  Proven.  —  Curtis  v. 
Daughdrill,  71  Ala.  590;  Biscoe  v.  Huff,  75  Mo. 
App.  288:  Gardner  v.  Early,  7S  Mo.  App.  346; 
Purdy  v.  Purdy,  (Supm.  Ct.  App.  Div.)  63  N. 
Y.  Supp.  1114,  modifying  47  N.  Y.  App.  Div. 
94;  Matter  of  Gladke,  45  N.  Y.  App.  Div.  625. 

8.  Haver  v.  Schwyhart,  39  Mo.  App.  303. 
See  also  Gibbs  v.  Gibbs,  6  Colo.  App. 
368;  Young  v.  Alford,  118  N.  Car.  215. 

9.  Extrinsic  Proof  Necessary.  —  Ruddell  v.  Fol- 
som,  14  Ark.  213;  Alston  v.  State  Bank,  9  Ark. 
455;  Brown  v.  Hutchings,  14  Ark.  83;  Gard- 
ner v.  Early,  78  Mo.  App.  346. 
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The  indorsement  May  Be  Postdated,  by  express  agreement  of  the  parties,  so  as  to 
cause  the  statute  to  run  anew  from  a  later  date  than  that  when  the  payment 
was  in  fact  made.1 

An  Indorsement  on  One  of  Several  Kindred  Notes,  which  were  all  given  in  one  trans- 
action and  represent  the  price  paid  for  land,  a  lien  on  which  is  retained  to 
secure  them,  operates  to  effect  the  running  of  the  statute  only  as  to  the  par- 
ticular note  and  not  as  to  the  series.2 

(3)  By  Third  Person.  —  Indorsements  by  third  persons,  purporting  to 
record  part  payments,  must,  it  seems,  be  regarded  as  having  the  same  effect  as 
if  made  by  the  creditor  where  there  is  no  proof  that  the  debtor  authorized 
them.3 

c.  Entries  in  Books  of  Account.  —  While  entries  made  by  a  creditor 
in  his  own  books  of  account  are  sometimes  admitted  as  evidence  of  what  was 
done  by  the  parties,  the  rule  is  very  strict.4  And  it  seems  that  entries  made 
by  the  debtor  in  his  own  books  of  account,  while  admissible  as  some  evidence 
of  an  acknowledgment,  are  not,  alone  and  of  themselves,  sufficient  to  show  an 
acknowledgment.5 

d.  QUESTION  FOR  JURY.  —  While  the  evidence  is  conflicting,  the  question 
whether  an  indorsement  was  made  by  the  debtor  or  by  his  authority  is  for  the 
jury;  and  in  determining  the  question,  the  circumstances  of  the  parties  and 
their  admissions  and  correspondence  are  proper  matters  to  be  considered.6 

XIX.  Special  Request  for  Belay  by  Personal  Representative.  —  By 
special  statute  in  Tennessee  it  is  provided  that  any  delay  granted  to  the  per- 
sonal representative  of  a  deceased  debtor  shall  not  be  counted  as  a  part  of  the 
period  of  limitation.  Under  this  statute  two  facts  are  necessary  in  order  to 
cause  a  suspension  of  the  statute  ;  a  demand  by  the  creditor  for  payment 
of  his  debt,  and  a  special  request  by  the  personal  representative  for  a  delay  for 
a  specific  period,  which  is  acceded  to  by  the  creditor.7 

Demand  by  Creditor.  —  The  statute  does  not  require  any  particular  form  of 
demand  by  the  creditor,  To  speak  of  his  claim  and  request  its  payment  is 
sufficient.     Nor  is  it  necessary  that  there  should  be  distinct  and  positive  proof 

1.  Dings  v.  Guthrie,  45  Hun  (N.  Y.)  436.  McFarland's  Estate,  18  Pa.  Co.  Ct.  596,  5  Pa. 

2.  Kendall  v.  Clarke,  90  Ky.  178.  Dist.  761. 

Where,  however,  all  of  the  several  notes  In  Schlotfeldt  v.  Bull,  18  Wash.  64,  it  was 

were  written  on  one  piece  of  paper,  a  proper  held  to  be  error  to  admit  such  book  eniries  in 

memorandum  of  payment   indorsed  on  the  evidence  at  all. 

back  of  the  paper  was  held  to  operate  to  set  5.  Entries  by  Debtor  in  His  Own  Books.  —  Stiles 

the  statute  in  motion  anew  as  to  all  of  them.  v.  Laurel  Fork  Oil,  etc.,  Co.,  (W.  Va.  1900)  35 

Brafford  v.  Reed,  125  N.  Car.  311.  S.  E.  Rep.  989.    Compare  Coulson  v.  Hartz,  47 

3.  Indorsements  by  Third  Persons.  —  See  Linn  111.  App.  20,  where  such  entries  were  regarded 
v.  Hoover,  6  Mackey  (D.  C.)  298;  Watkins  v.  as  sufficient. 

Harris,  83  Ga.  6S0.  Entries  made  in  a  debtor's  books  by  his 

4.  Books  of  Account  —  Entries  by  Creditor.—  bookkeeper  without  his  knowledge  do  not 
LibLiy  v.  Brown,  78  Me.  492,  citing  Townsend  amount  to  an  acknowledgment  by  him. 
Bank  v.  Whitney,  3  Allen  (Mass.)  454,  and  Adams  v.  Olin,  140  N.  Y.  150. 

Hancock  v.  Cook,  18  Pick.  (Mass.)  30.    Coin-  Entries  in  the  books  ot  a  corporation,  the 

/(i/vOberg  v.  Breen,  50  N.  J.  L.  145,  7  Am.  St.  creditor,  made  by  its  treasurer,  the  debtor, 

Rep.  779,  holding  that  the  plaintiff's  book  of  charging  himself  with  interest  on  a  debt  due 

original  entries  is  not  admissible  to  show  cred-  by  him,  operate  to  toll  the  statute.  Bluehill 

its.    See  also  State  Bank  v.  Fowler,  14  Ark.  Academy  'v.  Ellis,  32  Me.  260. 

159;  State  Bank  v.  Barber,  12  Ark.  775;  Ham-  For  a  General  Discussion  of  the  admissibility 

ill  on  v.  Coffin,  45  Kan.  556  (same  rule).  of  such  evidence,  see  the  title  Documentary 

In  Bogart  v.  Cox,  2  Ohio  Cir.  Dec.  551,  4  Evidence,  vol.  9,  p.  877. 

Ohio  Cir.  Ct.  2S9,  an  entry  of  a  cash  credit  in  6.  Brockett  v.  Sagendorph,  116  Mich.  643. 

the  creditor's  account  book  was  held  to  be  in-  The  question  whether  any  payment  was  in 

sufficient  proof  of  a  part  payment  to  remove  fact  made,  and  the  determination  of  the  time 

the  bar  of  the  statute,  it  appearing  that  while  thereof,  if  made,  are  for  the  jury,  where  the 

the  debtor  sometimes  looked  at  the  book  and  evidence  is  conflicting.    Miller  v.  Cinnamon, 

knew  of  other  credits  for  groceries,  he  did  not  168  111.  447,  reversing  61  111.  App.  429;  Daven- 

know  of  this   one.     See  also  Bulterweck's  port  ?:  Comstock.  31  N.  Y.  App.  Div.  505. 

Estate,  4  Pa.  Dist.  563  (entry  of  credit  by  7.  Special  Request  for  Delay — Tennessee  Stat- 

physician  in  his  account  book  not  competent);  trie.  —  Annot.  Code  Tenn.  (1896),      4013,  4482. 
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of  a  demand;  that  it  was  made  may  be  inferred  from  the  circumstances,  and 
proof  of  a  special  request  creates  a  presumption  that  a  demand  was  made.1 
*  Special  Bequest  for  Definite  Delay.  —  The  request  must  be  special  and  definite  and 
stipulate  for  a  delay  for  a  definite  time;2  it  must  neither  be  vague  and  indefi- 
nite nor  rest  upon  mere  implication  or  inference.3  But,  on  the  principle  that 
id  certum  est  quod  certum  reddi  potest,  the  request  is  sufficient  when  the  time 
asked  is  capable  of  a  definite  ascertainment,  as,  for  example,  until  the  happen- 
ing of  an  event  certain.4  In  case  of  a  conflict  in  the  evidence,  or  when  the 
language  of  the  parties  is  ambiguous,  it  is  for  the  jury  to  say  whether  a  suffi- 
cient request  has  been  shown.5 

Period  of  Such  Suspension.  — ■  The  request  does  not  start  the  statute  anew,  but 
merely  suspends  its  operation  for  the  specific  period  of  delay  granted,6  and  in 
no  case  can  the  suspension  extend  beyond  the  period  fixed  as  an  absolute 
limitation  upon  the  enforcement  of  claims  against  estates  of  decedents.7 

XX.  BuBDEN  OF  PBOOF  — ■  In  General.  —  The  statute  of  limitations  being  a 
defense  which  the  defendant  is  bound  to  plead  specially,8  the  better  rule 
would  seem  to  be  that  the  burden  of  proof  is  on  the  defendant  to  establish 
his  plea.9    Where,  however,  the  plaintiff,  in  stating  or  making  out  his  case, 

1.  Puckett  v.  James,  2  Humph.  (Tenn.)  565. 

2.  Bequest  Must  Be  Definite.  —  Trott  v.  West, 
9  Yerg.  (Tenn.)  433,  Meigs  (Tenn.)  163;  F.  & 
M.  Bank  v.  Leath,  11  Humph.  (Tenn.)  516; 
McKizzack  v.  Smith,  1  Sneeri  (Tenn.)  472; 
Chesnutt  v.  McBride,  1  Heisk.  (Tenn.)  392; 
Birdsong  v.  Birdsong,  2  Head  (Tenn.)  603; 
Cook  v.  Cook,  10  Heisk.  (Tenn.)  465;  Ricketts 
v.  Ricketts,  4  Lea  (Tenn.)  16S. 

3.  Trott  v.  West,  9  Yerg.  (Tenn.)  435,  per 
Reese,  J. 

For   Instances  of  Insufficient  Bequests,  see 

Woods  v.  Woods.  99  Tenn.  50;  Woodfin  v.  An- 
derson, 2  Tenn.  Ch.  340;  Prevvett  v.  Goodlett, 
98  Tenn.  85;  Trott  v.  West,  9  Yerg.  (Tenn.) 
433,  Meigs  (Tenn.)  16S;  Birdsong  v.  Birdsong, 
2  Head  (Tenn.)  603;  Chesnutt  v.  McBride,  I 
Heisk.  (Tenn.)  394;  Cook  v.  Cook,  10  Heisk. 
(Tenn.)  466. 

4.  Puckett  v.  James,  2  Humph.  (Tenn.)  566; 
Ricketts  v.  Ricketts,  4  Lea  (Tenn.)  168.  See 
also  State  v.  Murray,  9  Baxt.  (Tenn.)  211. 

For  Bequests  Held  Sufficient,  see  Johnson  v. 
Tomlinson,  1  ShannonTenn.  Cas.  398;  Puckett 
v.  James,  2  Humph.  (Tenn.)  565;  F.  &  M. 
Bank  v.  Leath,  11  Humph.  (Tenn.)  516.  See 
also  Williams  v.  Hyder,  2  Shannon  Tenn.  Cas. 
424;  McKizzack  v.  Smith,  1  Sneed  (Tenn.)  471. 

5.  Question  for  Jury.  —  Apperson  v.  Patiison, 
ir  Lea  (Tenn.)  484. 

6.  The  language  of  the  statute  cited  in  the 
first  note  to  this  section,  supra,  admits  of  no 
other  construction. 

7.  M.  &  V.  Code  (Tenn.  1884),  §  3483 ;  Annot. 
Code  Tenn.  (1896),  §  4483.  The  request  for 
delay,  no  matter  how  made,  cannot  affect 
the  operation  of  this  statute.  Loyd  v.  Loyd,  9 
Baxt.  (Tenn  )  406,  2  Tenn.  Leg.  Rep.  15;  Hen- 
derson v.  Tipton,  88  Tenn.  255.  It  can  affect 
only  the  statute  of  two  years  as  to  residents 
and  three  years  for  nonresidents,  provided  by 
Code  18S4,  §  3481  (Annot.  Code  1896,  §  4481). 
Henderson  v.  Tipton,  88  Tenn.  255.  See  also 
Cooper  Lyons,  9  Lea  (Tenn.)  597.  And  it 
has  no  effect  upon  the  general  statute  of  lim- 
itations.   Bales  v.  Elrod,  13  Lea  (Tenn.)  156. 

8.  See  the  title  Limitations,  13  Encyc.  of 
Pl.  and  Pr.  180  et  seq. 

9.  Burden  on  Defendant  —  Alabama.  —  Howell 


v.  Hair,  15  Ala.  194,  holding  that  where  the 
plaintiff  relies  on  a  statute  of  another  state, 
the  defendant  has  the  burden  of  proof  to  show 
some  exception  therein  limiting  its  operation 
in  the  plaintiff's  favor. 

Colorado.  —  Packer  v.  People,  26  Colo.  306. 
Illinois.  —  Haines  v.  Amerine,  48  111.  A  pp. 
570. 

Indiana.  —  Vail  v.  Halton,  14  Ind.  344. 
Compare  Huston  v.  McPherson,  8  Blackf. 
(Ind.)  562. 

Missouri.  —  Dessaunier  v.  Murphy,  33  Mo. 
184. 

New  York.  —  Palmer;'.  Bennett.  83  Hun  (N. 
Y.)  220,  1  N.  Y.  Annot.  Cas.  208.  See  also 
Humphrey  ?'.  Persons,  23  Barb.  (N.  Y.)  313. 

South  Carolina.  —  Moore  v.  Smith,  29  S.  Car. 
254;  Yancey  v.  Stone,  9  Rich.  Eq.  (S.  Car.)  42q. 

Tennessee. — Greer  v.  Perkins,  5  Humph. 
(Tenn.)  5S8;  Pickett  v.  Gore,  (Tenn.  Ch.  1900) 
58  S.  W.  Rep.  402. 

Texas.  —  Barnet  v.  Houston,  18  Tex.  Civ. 
App.  134- 

Utah.  —  Thomas  v.  Glendinning,  13  Utah  47. 
Virginia.  — Goodell  v.  Gibbons,  91  Ya.  60S. 
After  the  Lapse  of  a  Long  Period  of  Time  (in 
the  case  at  bar,  fifty  years),  it  will  be  presumed 
that  debts  of  a  decedent  for  which  real  estate 
was  sold,  and  bought  by  innocent  purchasers, 
were  not  barred  when  the  proceeding  to  sell 
the  real  estate  was  begun.  Smith  v.  Mclntire, 
83  Fed.  Rep.  456. 

See  as  Declaring  a  Contrary  Doctrine.  Bod  en- 
ham  v.  Hill,  7  M.  cS;  W.  274;  Hursi  v.  Parker, 
1  B.  &  Aid.  92;  Brown  r\  Ilanauer,  48  Ark. 
277;  Leigh  v.  Evans,  64  Ark.  26;  Robinson  v. 
State,  20  Fla.  804;  Weinert  ;■.  State,  35  Fla. 
229  (criminal  prosecution);  Slocum  v.  Riley, 
143  Mass.  370;  Pond  v.  Gibson,  5  Allen  (Mass.) 
20,  81  Am.  Dec,  724  [distinguishing  Emmons  v. 
Hayward,  11  Cush.  (Mass.)  4S]  Corliss  Steam 
Engine  Co.  v.  Schumacher,  109  Mass.  416; 
Koonce  v.  Pelletier,  115  N  Car.  233;  Moore 
v.  Garner,  101  N.  Car.  374;  Graham  v.  O'Bryan, 
120  N.  Car.  463;  Parker  v.  Harden,  121  N. 
Car.  57;  House  v.  Arnold,  122  N.  Car.  220; 
Houston  v.  Thornton,  122  N,  Car.  365;  Gupton 
v.  Hawkins,  126  N.  Car.  Si;  Dunn  v.  Beaman, 
126  N.  Car.  766;  Nunnery  v.  Averitt,  in  N. 
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Burden  of  Proof. 


shows  a  state  of  facts  indicating  that  the  cause  of  action  accrued  more  than 
the  statutory  period  before  the  bringing  of  his  suit,  he  relieves  the  defendant 
of  this  duty  of  proof,  and  the  burden  is  upon  him  to  show  facts  which  take 
his  case  out  of  the  statute.1  The  burden  of  proof  is  therefore  always  on  the 
plaintiff  where,  in  reply  to  a  plea  of  the  statute,  he  sets  up  part  payment  or  a 
new  promise  or  acknowledgment,*  or  alleges  a  fraudulent  concealment  of  the 
cause  of  action  by  the  defendant,3  or  the  absence  of  the  defendant,1  or  any 
disability  of  his  own,5  or  any  other  exception  to  the  operation  of  the  statute.6 
But  if  the  absence  of  the  defendant  is  shown  or  admitted,  or  if  any  other 
statutory  exception  is  proven,  the  burden  of  proof  then  devolves  upon  the 
defendant  to  show  such  facts  and  circumstances  as  prevent  the  operation  of 
the  exception.7 

In  Cases  of  Fraud  or  Concealment. — The  burden  of  proof  is  on  the  plaintiff  when 
he  sues  on  a  cause  of  action  apparently  barred  by  the  statute,  and  sets  up  a 
fraudulent  concealment  of  the  cause  of  action  by  the  defendant,  to  account  for 
his  failure  to  sue  earlier.8 

As  to  Discovery  of  Fraud.  ■ — The  burden  is  on  the  plaintiff  to  aver  and  prove 
that  he  did  not  discover  and  could  not  reasonably  have  discovered  the  fraud 
or  concealment  prior  to  the  statutory  period  before  bringing  suit,9  and  there- 


Car.  394;  McCahan  v.  Smiih,  9  Pa.  Super.  Ct. 
318;  Hood  v.  Hood,  2  Grant  Cas.  (Pa.)  229. 
Compare  Edwards  v.  University,  I  Dev.  &  B. 
Eq.  (21  N.  Car.)  325,  30  Am.  Dec.  170. 

Where  an  Administrator  Presents  a  Claim 
Against  the  Estate  that  he  represents,  the  bur- 
den is  on  him  to  establish  its  validity  in  every 
respect,  including  proof  that  it  is  not  barred. 
Cann  v.  Cann,  40  W.  Va.  138. 

1.  Where  Plaintiff's  Own  Showing  Prima  Facie 
Establishes  Bar  of  Statute.  —  Richardson  v. 
Williamson,  24  Cal.  289;  Bromwell  v.  Brom- 
well,  139  III.  424;  Reilly  v.  Sabater,  (Supm. 
Ct.  Tr.  T.)  26  Civ.  Pro.  (N.  Y.)  34;  Mason  v. 
Henry,  152  N.  Y.  529;  Burdick  v.  Hicks,  29  N. 
Y.  App.  Div.  205;  Keel  v.  Rudisell,  7  Ohio 
Cir.  Dec.  464,  13  Ohio  Cir.  Ct.  199;  McKinley 
v,  Gaddy,  26  S.  Car.  573;  Dielmann  v.  Citi- 
zens' Nat.  Bank,  8  S.  Dak.  263;  Galbreath  v. 
Knoxville,  (Tenn.  Ch.  1900)  59  S.  W.  Rep. 
178.,  See  also  Cook  v.  Cook,  10  Heisk.  (Tenn.) 
466;  Apperson  v.  Pattison,  11  Lea  (Tenn.)  488; 
Puckett  v.  James,  2  Humph.  (Tenn.)  567. 
And  see  supra,  this  title,  Special  Request  for 
Delay  by  Personal  Representative. 

2.  Where  Plaintiff  Relies  on  New  Promise  or 
Part  Payment.  —  Moore  v.  Leseur,  18  Ala.  606; 
Paille  v.  Plant,  109  Ga.  247;  Simmons  v.  Nel- 
son, 48  111.  App.  520;  Wellman  v.  Miner,  73 
111.  App.  448;  Easter  v.  Easter,  44  Kan.  151; 
Hopper  v.  Beck,  83  Md.  647;  U.  S.  Trust  Co. 
v.  Stanton,  76  Hun  (N.  Y.)32;  Bender  v.  Bless- 
ing, 91  Hun  (N.  Y.)  73  (indorsement  of  interest 
payments  on  note);  Keel  v.  Rudisell,  7  Ohio 
Cir.  Dec.  464,  13  Ohio  Cir.  Ct.  199  (indorse- 
ment of  payment  on  note  not  prima  facie  evi- 
dence so  as  to  put  burden  on  defendant); 
Switzer  v.  Noffsinger,  82  Va.  518. 

3.  See  the  next  paragraph  of  text,  infra. 

4.  Absence  of  Defendant.  —  Condon  v.  Enger, 
113  Ala.  233;  Keith  v.  Hiner,  63  Ark.  244; 
Richardson  v.  Cogswell,  47  Ark.  170;  School 
Trustees  v.  Wright,  12  III.  441;  Henry  Counly 
v.  Winnebago  Swamp  Drainage  Co.,  52  111. 
299,  Walker  v.  Ray,  ill  111.  315;  Harding  v. 
Durand,  138  111.  515;  Phillips  v.  Holman,  26 
Tex.  276. 


Where  the  Defendant  Is  a  Foreign  Corporation, 

the  burden  is  on  it  to  rebut  the  presumption 
of  absence  by  showing  that  it  had  designated 
an  agent  in  the  state  upon  whom  process 
against  it  might  be  served.  Pierce  v.  South- 
ern Pac.  Co.,  120  Cal.  156. 

5.  Where  the  Plaintiff  Sets  Up  Coverture  or  a 
Similar  Disability,  he  must  prove  the  disability, 
as  well  as  the  fact  that  it  existed  when  the 
cause  of  action  accrued  and  that  it  was  con- 
tinuous. Taylor  v.  Spears,  6  Ark.  3S1,  44  Am. 
Dec.  519;  McNeil  v.  Garland,  27  Ark.  343; 
French  v.  Watson,  52  Ark.  168  (holding  that 
the  plaintiff  must  prove  when  the  disability 
ceased);  Gross  v.  Disney,  95  Tenn.  592;  Alvis 
v.  Oglesby,  87  Tenn.  172;  Corley  v.  Anderson, 
5  Tex.  Civ.  App.  213;  McConnico  v.  Thomp- 
son, 19  Tex.  Civ.  App.  539.  See  also  Richard- 
son v.  Williamson,  24  Cal.  289. 

6.  Memphis,  etc.,  R.  Co.  v.  Shoecraft,  53 
Ark.  96  (rule  of  journeys  account  invoked  by 
the  plaintiff);  Richardson  v.  Williamson,  24 
Cal.  289;  Hall  v.  Timmons,  2  Rich.  Eq.  (S. 
Car.)  120;  Perrin  v.  Garfield.  37  Vt.  304. 

7.  Smith-Frazer  Boot,  etc.,  Co.  v.  White,  7 
Kan.  App.  rr;  Palmer  v.  Field,  76  Hun  (N. 
Y.)  230,1  N.  Y.  Annot.  Cas.  208;  Helmer  v. 
Minot,  75  Hun  (N.  Y.)  309;  Burnham  v.  Cour- 
ser, 69  Vt.  183. 

8.  Bartelott  v.  International  Bank,  119  111. 
259;  Lemster  v.  Warner,  137  Ind.  79;  Woods 
v.  James,  87  Ky.  511;  Haynes  v.  Gould,  83 
Me.  344;  Mathias  v.  O'Neill,  94  Mo.  520. 

The  plaintiff  must  not  only  show  fraudulent 
misrepresentations  on  the  part  of  the  defend- 
ant, but  must  show  that  he  acted  upon  them 
and  that  reasonable  diligence  failed  to  dis- 
close their  falsity.  Stone  v.  Brown,  116  Ind. 
78.  See  also  Duxburv  v.  Boice,  70  Minn.  113; 
Shakopee  First  Nat.  Bank  v.  Strait,  71  Minn. 
69. 

9.  Burden  on  Plaintiff  to  Show  Time  of  Discov- 
ery—  United  Slates.  —  Phelps  v.  Elliott,  29  Fed. 
Rep.  53;  Barlow  v.  Arnold,  6  Fed.  Rep.  351. 

Arkansas. — Salinger  v.  Black,  (Ark.  1900) 
60  S.  W.  Rep.  229. 

California.  —  Sublette  v.  Tinney,  9  Cal.  423; 
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fore  where  the  proof  fails  to  show  when  the  fraud  or  the  cause  of  action  was 
discovered  by  the  plaintiff,  the  limitation  applicable  to  ordinary  actions  will 
govern.1  The  averments  and  proof  as  to  the  time  of  discovery  must  be  clear 
and  specific.  Statements  by  the  plaintiff  merely  that  he  did  not  discover  his 
cause  of  action  "  until  a  short  time  before  suit,"  or  similar  general  expressions, 
are  wholly  insufficient ;  the  proof  must  develop  the  facts  constituting  the 
fraud  or  concealment  and  the  efforts  of  the  plaintiff  to  discover  them.2 

LIMITATIONS  IN  INSTRUMENTS.  —  See  the  titles  CONDITIONS,  vol.  6, 
p.  499;  Remainders  and  Executory  Interests. 

LIMITATIONS  OF  LIABILITY.  —  See  the  titles  Carriers  of  Goods,  vol.  5, 
p.  154;  Carriers  oe  Live  Stock,  vol.  5,  p.  427;  Carriers  oe  Passengers, 
vol.  5,  p.  474;  Contracts  of  Affreightment  and  Charter-parties,  vol.  7, 
p.  156;  Negligence. 

LIMITATION,  WORDS  OF.  —  In  a  conveyance  or  will,  words  which  have  the 
effect  of  marking  the  duration  of  the  estate  are  termed  words  of  limitation. 
Thus  in  a  grant  to  A  and  his  heirs,  the  words  "  and  his  heirs  "  are  words  of 
limitation,  because  they  show  that  A  is  to  take  an  estate  in  fee  simple  and  do 
not  give  anything  to  his  heirs.  Words  of  purchase  are  words  which  denote 
the  person  who  is  to  take  the  estate.  Thus  in  a  grant  of  land  to  A  for  twenty- 
one  years  and  after  the  determination  of  that  term  to  A's  heirs,  the  word 
"heirs"  does  not  denote  the  duration  of  A's  estate,  but  denotes  the  person 
who  is  to  take  the  remainder  on  the  expiration  of  the  term,  and  is  therefore 
called  a  word  of  purchase.  Hence,  words  of  purchase  and  words  of  limitation 
are  opposed  to  each  other.3 

LIMITED  DAMAGES.  —  See  the  title  Damages,  vol.  8,  p.  537. 

LIMITED  DIVORCE.  —  See  the  title  DIVORCE,  vol.  9,  p.  852. 

LIMITED  FEE.  (See  also  the  title  Estates,  vol.  11,  p.  368.)  —  A  limited 
or  qualified  fee  simple  is  such  as  has  some  collateral  matter  annexed  to  it  whereby 
it  is  made  by  some  means  determinable,  viz.,  by  limitation  or  condition.4 

LIMITED  LIABILITY  COMPANIES.— See  the  titles  Stock  ;  Stockholders. 

Watkins  v.  Bryant,  91  Cal.  492;  Preweti  v.  478;  Godbold  v.  Lambert,  8  Rich.  Eq.  (S.  Car.) 

Dyer,  107  Cal.  154.  155,  70  Am.  Dec.  192. 

Colorado. — See  Walker  v.   Payne,  2  Colo.  1.  Manley  v.  Robertson,  6  Kan.  App.  921. 

App.  149.  Compare    Sheldon  v.  Keokuk  Northern  Line 

Kansas.  —  Manley   v.    Robertson,    6    Kan.  Packet  Co.,  8  Fed.  Rep.  769. 

App.  921.  2.  Wood  v.  Carpenter,  101  U.  S.  135;  School 

Kentucky.  —  Brown  v.  Brown,  91  Ky.  639;  Dist.  v.  Deweese,  93  Fed.  Rep.  602;  Phelps  v. 

Fritschler  v.  Koehler,  83  Ky.  7S.  Elliott,  29  Fed.  Rep.  53;  Duncan  v.  Williams, 

Minnesota.  —  Morrill  v.  Little  Falls  Mfg.  Co.,  89  Ala.  341;  Arnett  v.  Coffey,  I  Colo.  App.  34. 

53  Minn.  371.  See  also  Murray  v.  Chicago,  etc.,  R.  Co.,  93 

Mississippi.  —  Hudson    v.    Kimbrough,    74  Fed.  Rep.  868,  35  C.  C.  A.  62,  affirming  62 

Miss.  341.  Fed.  Rep.  24;   Thurston  v.  Lowder,  40  Me. 

New  Jersey.  —  Lincoln  v.  Judd,  49  N.  J.  Eq.  197;   Humphrey  v.  Carpenter,  39  Minn.  115 

387.  [citing  Sublette  v.  Tinney,  9  Cal.  425;  Smith 

New  Ytirk. —  Mason  v.  Henry,  152  N.  Y.  529.  v.  Richmond,  19  Cal.  481;  Boomer  Dist.  Tp. 

Tennessee.  —  Woodfolk  v.  Marley,  98  Tenn.  v.  French,  4oIowa6oi;  Young  v.  Whittenhall, 

467.  15  Kan.  5S2].      Compare   Irvine  v.  Burton, 

Texas.  —  Woodhouse  v.  Cocke,  (Tex.  Civ.  (Miss.  1899)2480.  Rep.  962. 

App.  1897)  39  S.  W.  Rep.  948;  Cleveland  v.  3.  Sweet's   L.   Diet.     See   also   the  titles 

Carr,  (Tex.  Civ.  App.  1897)  40  S.  W.  Rep.  Child  —  Children,   vol.  5,  p.    1082;  Heir, 

406,  Heirs,  and  the  Like,  vol.  15,  p.  318;  Issue 

See  also  Scruggs  v.  Decatur  Mineral,  etc.,  (Descendants),  vol.    17,    p.  542;  Shelley's 

Co.,  86  Ala.  173;  Phillipi  v.  Phil Ii pi,  61  Ala.  Case  (Rule  in);  Succession;  Wills. 

41.     Compare  Richardson  v.  Mounce  19  S.  Cat.  4.  Lott  v.  Wyckoff,  I  Barb.  (N.  Y.)  575. 
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By  William  B.  Hale. 

I.  Definition,  Nature,  and  Origin,  337. 

1.  Definition,  337. 

2.  Origin  and  Extent,  337. 

3.  Object  or  Purpose,  338. 

4.  Firm  a  True  Partnership,  339. 

II.  Establishment  of  Relation,  339. 

1.  In  General,  339. 

2.  Compliance  with  Statute,  339. 

a.  Effect  of  Noncompliance,  339. 

b.  Construction  of  Statute,  341. 

(1)  In  General,  341. 

(2)  Strict  or  Liberal  Construction,  342. 

3.  Organization  under  Foreign  Laws,  343. 

4.  Authorized  Purpose  or  Business,  343. 

5.  General  and  Special  Members,  344. 

6.  Certificate,  344. 

a.  Necessity,  344. 

^.  Contents  and  Sufficiency,  345. 

(1)  /«  General,  345.' 

(2)  Statement  as  to  Capital  Contributed,  346. 
^.  False  Statements  in  Certificate,  347. 

</.  Acknowledgment  or  Proof,  348. 
^.  Record,  349. 
Publication,  350. 

(1)  Necessity,  350. 

(2)  Sufficiency,  351. 

(3)  TV**/,  352. 

7.  Affidavit,  352. 

a.  Necessity  and  Sufficiency,  352. 

^.  Filing  and  Recording,  353. 

f.  False  Statements  in  Affidavit,  353. 

8.  Contributions  to  Capital,  355. 

Necessity,  355. 
^.  Compliance  with  Statute,  355. 
f.  Contribution  in  Cash,  356. 

(1)  //J  General,  356. 

(2)  Converting  Existing  Firm  into  a  Limited  Partnership,  358. 
Contribution  in  Property,  358. 

2Yot<?  0/  Contribution,  359. 
_/".  Manner  of  M aking  Contribution,  360. 

(1)  Must  Be  Unconditional,  360. 

(2)  -A/V/j/  ife  i?<?//a         tf/z^  iV<?/  Merely  Colorable,  360. 

9.  Firm  Name,  361. 

Necessity,  361. 

Using  Names  of  Partners,  361. 
Using  Word  "Limited,"  361. 

Words  "and  Company,"  or  Other  General  Term,  362. 
jo.  -^Vr/w  362. 
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11.  When  Partnership  Begins,  363. 

12.  Renewals,  364. 

a.  In  General,  364. 

&  After  Dissolution,  365. 

Alteration  on  Renewal,  366. 

Capital,  366. 

Certificate  and  Affidavit,  366. 

III.  Rights  and  Liabilities,  367. 

1.  In  General,  367, 

2.  Liability  for  Debts,  368. 

General  Rule,  368. 
Liability  for  Torts,  369. 
^.  Holding  Out,  369. 

Authority  of  General  Partner  to  Bind  Special  Partner,  369. 

3.  Defective  or  Delayed  For?naiion,  370. 

a.  Effect  Inter  Se,  370. 

Effect  as  to  Third  Persons,  370. 

4.  Rights  in  Firm  Property,  371. 

a.  What  Constitutes,  371 
^.  How  Title  Held,  371. 
<r.  Priorities,  371. 

</.  Nature  of  Special  Partner's  Interest,  372. 

(?.  Execution  Against  One  Partner  s  Interest,  372. 

5.  Withdrawal,  372. 

Prohibition  Against  Withdrawal,  372. 
^.   What  Constitutes  J  Withdrawal,  373. 
f.  Penalty  for  Withdrawal,  374. 
</.  Compelling  Restoration  of  Amount,  375. 

6.  Alteration,  375. 

a.  Prohibition  Against  Alteration,  375. 

What  Constitutes  Alteration,  375. 
<r.  Penalty  for  Alteration,  376. 

7.  Interference,  377. 

«.  Prohibition  Against  Interference,  377. 

^.  Penalty  for  Interference,  378. 

r.   JFhal  Constitutes  Interference,  378. 

8.  Insolvency  and  Bankruptcy,  379. 

Proceedings  in  Bankruptcy,  379. 
^.  Fraudulent  Conveyances,  379. 

(1)  P references  Forbidden  and  Declared  Void,  379. 

(2)  Liability  of  Special  Partner,  381. 
Property  as  Trust  Fund  for  Creditors,  381. 

(1)  Statement  of  Rule,  381. 

(2)  6"////  A?  Subject  and  Distribute  Assets,  382. 

(3)  Right  to  Obtain  Priority  by  Superior  Diligence,  383. 

d.  Assignment  for  Benefit  of  Creditors,  383. 

(O  Who  May  Make,  383. 

(2)  Preferences  Forbidden,  384. 

(3)  What  Property  Must  Be  Included,  384. 

(4)  Assignment  by  Solvent  Firm,  385. 

e.  Special  Partner  as  Creditor,  385. 

IV.  Termination  of  Relation  —  Dissolution,  386. 

1.  By  Operation  of  Law,  386. 

2.  By  Act  of  Parties,  388. 

a.  Necessity  of  Notice,  388. 

b.  Filing,  Record,  and  Publication,  388. 

c.  When  Dissolution  Takes  Place,  388. 
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Origin  and  Extent. 


CROSS- REFERENCES. 

For  matters  of  Procedure,  see  the  title  PARTNERSHIP  in  Encyclopaedia  of 

Pleading  and  Practice,  vol.  15,  p.  829.  * 
For  other  matters  of  Substantive  Law  and  EVIDENCE  related  to  this  subject,  see 

in  this  work  the  titles  JOINT-STOCK  COMPANIES,  vol.   17,  p.  636; 

PARTNERSHIP. 


1.  Definition,  Nature,  and  Origin  —  1.  Definition.  —  A  limited  partnership 
is  a  partnership  in  which  the  liability  of  some  of  the  members  is  limited  to  a 
defined  amount,  whilst  the  liability  of  the  other  members  is  not  so  limited  but 
continues  as  at  common  law  in  the  case  of  ordinary  partnerships.1  In  some 
jurisdictions  such  a  partnership  is  termed  a  special  partnership.3  In  the  civil 
law  it  is  called  a  partnership  in  commendam.3  The  term  "  limited  part- 
nership "  was  formerly  used  to  designate  a  partnership  limited  to  some  special 
or  particular  business,  purpose,  or  enterprise.4  But  this  use  of  the  term  is  now 
rare,  and  a  limited  partnership  is  now  understood  to  be  a  partnership  of  the 
kind  here  defined.5  So  the  use  of  the  term  "special  partnership"  to  designate 
the  kind  of  partnership  under  consideration  must  not  be  confounded  with  the 
more  usual  use  of  the  term,  which  is  to  designate  a  partnership  for  a  single 
transaction.  There  is  in  fact  a  good  deal  of  confusion  in  the  use  of  the  terms 
"  universal,"  "  general,"  "  special,"  and  "  limited,"  to  designate  the  various 
kinds  of  partnerships.6 

2.  Origin  and  Extent.  —  Limited  partnerships  were  wholly  unknown  to  the 
common  law,7  and  as  they  exist  in  the  United  States  are  wholly  statutory.  No 
such  thing  as  a  limited  partnership  can  exist  unless  authorized  by  statute.8 


1.  Limited  Partnership  Defined.  —  Bates  Lim. 
Part.,  §  I;  and  see  Pierce  v.  Bryant,  5  Allen 
(Mass.)  91;  Lachaise  v.  Marks,  4  E.  D.  Smith 
(N.  Y.)  610;  Smith  v.  Argall,  6  Hill  (N.  Y.) 
479,  3  Den.  (,N.  Y.)  435;  Bo  wen  v.  Argall,  24 
Wend.  (N.  Y  )  496;  Hayes  v.  Bement,  3  Sandf. 
(N.  Y.)  397;  Ames  v.  Downing,  1  Bradf.  (N. 
Y.)32i;  Buckley  v.  Lord,  (C.  PI.  Gen.  T.)  24 
How.  Pr.  (N.  Y.)  455;  Taylor  v.  Webster,  39 
N.  J.  L.  104;  Richardson  v.  Hogg,  38  Pa.  St. 
153- 

As  to  Partnership  Associations  Limited,  which 
are  in  substance  joint-slock  companies  with 
limited  statutory  liability,  see  Lauder  v. 
Logan,  123  Pa.  St.  40;  Hill  v.  Stetler,  127  Pa. 
St.  145;  Vanhorn  v.  Corcoran,  127  Pa.  St.  255; 
Beinent  v.  Philadephia  Impact  Brick  Mach. 
Co.,  12  Phila.  (Pa.)  495,  35  Leg.  Int.  (Pa.)  28; 
Eliot  v  Himrod.  16  VV.  N.  C.  (Pa.)  189;  Lauder 
v.  Logan,  T23  Pa.  St.  39;  Rehfuss  v.  Moore, 
134  Pa.  St.  469;  Tindel  v.  Park,  154  Pa.  St.  36. 

2.  Special  Partnerships.  —  See,  for  example, 
California  Civil  Code,  §  2477  et  seq. 

3.  Partnerships  in  Commendam.  —  Lachomette 
v.  Thomas,  5  Rob.  (La.)  172. 

4.  Former  Meaning  of  Term  "  Limited  Partner- 
ship."—  Willet  v.  Chambers,  2  Cowp.  814,  2 
Bell.  Com.  (5th  ed.)  261;  and  see  Livingston 
v.  Roosevelt,  4  Johns.  (N.  Y  )  251,  4  Am.  Dec. 
273:  Dubois  v.  Roosevelt,  4  Johns.  (N.  Y.)262, 
note  a;  Livingston  v.  Hastie,  2  Cai.  (N.  Y.)246; 
Ensigns.  Wands,  1  Johns.  Cas.  (N.  Y.) 
Lansing  v.  Gaine,  2  Johns.  (N.  Y.)  300,  3  Am. 
Dec.  422;  Schollenberger  v.  Seldontidge,  49 
Ha.  St.  83;  Holmes  v.  Higgins,  I  B.  &  C.  74, 
8  E.  C.  L.  33;  Robey  v.  Howard,  2  Stark.  557, 
3  E.  C.  L.  528;  Carvick  v.  Vickery,  2  Dougl. 
653,  note. 

5.  Present  Meaning  of  Term  "  Limited  Partner- 
ship." —  See  Taylor  v.  Webster,  39  N.  J.  L.  102. 
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See  also  Jaffe  v.  Krum,  88  Mo.  669;  Ames 
v.  Downing,  1  Bradf.  (N.  Y.)  321;  Jacquin  v. 
Buisson,  (N.  Y.  Super.  Ct.)  11  How.  Pr.  (N. 
Y.)  385;  Hogg  v.  Ellis,  (Supm.  Ct.  Spec.  T.)  8 
How.  Pr.  (N.  Y.)  473;  Hayes  v.  Bement,  3 
Sandf.  (N.  Y.)  397;  Lachaise  v.  Marks,  4  E.  D. 
Smith  (N.  Y.)  610. 

6.  Kinds  of  Partnership  —  Definition  of  Terms. 
—  See  generally  the  article  Partnership. 

7.  Limited  Partnership  Unknown  to  Common 
Law —  England.  —  Coope  v.  Eyie,  1  H.  Bl.  37. 

United  States.  —  In  re  Merrill,  12  Blatchf. 
(U.  S.)  221,  13  Nat.  Bankr.  Reg.  91. 

Connecticut.  —  Clapp  v.  Lacey,  35  Conn.  463. 

Illinois.  —  Henkel  v.  Heyman,  91  111.  96. 

Massachusetts.  —  Pierce  v.  Bryant,  5  Allen 
(Mass.)  91;  Lancaster  v.  Choale,  5  Allen 
(Mass.)  530. 

Missouri.  —  Batchelder  v.  Altheimer,  10  Mu. 
App.  181. 

New  York.  —  Van  Riper  v.  Poppenhausen, 
43  N.  Y.  68;  Durant  v.  Abendroth,  41  N.  Y. 
Super.  Ct.  53;  Jacquin  v.  Buisson,  (N.  Y. 
Super.  Ct.)  11  How.  Pr.  (N.  Y.)  385;  Levy  v. 
Lock,  (C.  PI.  Gen.  T.)  47  How.  Pr.  (N.  Y.) 
394;  Ames  v.  Downing,  1  Bradf.  (N.  Y.)  321; 
Lachaise  v.  Marks,  4  E.  D.  Smith  (N.  Y.)  610. 

Pennsylvania.  —  Singer  v.  Kelly,  44  Pa.  St. 
145;  McKnight  v.  Ratcliff,  44  Pa.  St.  156; 
Vilas  Bank  v.  Bullock,  10  Phila.  (Pa.)  309,  32 
Leg.  Int.  (Pa.)  66,  1  W.  N.  C.  (Pa.)  219. 

Virginia.  —  McArthur  v.  Chase,  13  Gratt. 
(Va.)  683. 

8.  Limited  Partnership  Wholly  Statutory  —  Col- 
orado. —  Peabody  v.  Oleson,  (Colo.  App.  1900) 
62  Pac.  Rep.  234. 

Illinois.  —  Henkel  v.  Heyman,  91  111.  101. 
Massachusetts.  —  Lancaster  v.  Choate,  5  Allen 
(Mass.)  530. 

New    York.  —  Fanshawe  v.  Lane,  (Supm. 
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Object  or  Purpose. 


New  York  was  the  first  state  to  adopt  the  system  of  limited  partnerships,1  and 
was  followed  by  other  states  until  now  statutes  authorizing  limited  partner- 
ships exist  in  nearly  all  the  states  of  the  Union  as  well  as  in  Upper  Canada.2 
The  system  thus  adopted  was  borrowed  substantially  from  the  French  law,3 
and  in  its  essential  features  is  substantially  the  same  in  all  the  states,  although, 
of  course,  there  are  variations  in  matters  of  detail.4  In  Louisiana  the  part- 
nership in  commendam  has  existed  from  the  time  when  the  state  was  a  French 
dependency.5  In  England,  limited  partnerships  have  never  been  authorized 
except  in  the  form  of  joint-stock  companies.6  In  many  of  the  European  coun- 
tries, limited  partnerships  have  existed  from  times  as  far  back  as  the  middle 
ages.7 

3.  Object  or  Purpose.  —  The  system  of  limited  partnerships  seems  to  have 
been  originally  devised  for  the  purpose  of  enabling  the  nobility  and  clergy,  in 
whose  hands  a  large  part  of  the  wealth  of  communities  in  those  days  was 
centred,  to  engage  in  trade  without  being  known  or  named,  pride  of  caste  or 
canonical  regulations  preventing  them  from  openly  seeking  gain  by  lending 
their  money  or  engaging  in  trade.8  The  American  statutory  system,  however, 
is  based  on  grounds  of  public  policy,  and  is  designed  to  encourage  the  employ- 
ment of  capital  in  trade  by  limiting  the  liability  to  the  capital  invested.9 


Ct.)  16  Abb.  Pr.  (N.  Y.)  71;  Manhattan  Co.  v. 
Laimbeer,  108  N.  Y.  578;  Fifth  Ave.  Bank  v. 
Colgate,  120  N.  Y.  386. 

Pennsylvania. — Tindel  v.  Park,  154  Pa. 
St.  36. 

1.  First  Adopted  in  New  York.  —  See  Batchel- 

der  v.  Altheimer,  10  Mo.  App.  181 ;  Laws  N.  Y. 
1822,  p.  259,  3  N.  Y.  Rev.  Stat.  (7th  ed.)  2234, 
§  1;  Ames  v.  Downing,  1  Bradf.  (N.  Y.)  325. 

2.  See  the  codes  and  statutes  of  the  various 
states. 

3.  System  Borrowed  from  French  Law  —  Con- 
necticut. —  Clapp  v  Lacey,  35  Conn.  463. 

Massachusetts. —  Pierce  v.  Bryant,  5  Allen 
(Mass.)  91. 

Missouri.  —  Batchelder  v.  Altheimer,  10  Mo. 
App.  181. 

New  York.  — Ames  v.  Downing,  1  Bradf. 
(N.  Y.)32i;  Jacquin  v.  Buisson,  (N.  Y.  Super. 
Ct.)  11  How.  Pr.  (N.  Y.)  385;  Fanshawe  v. 
Lane,  (Supm.  Ct.)  16  Abb.  Pr.  (N.  Y.)  71;  Fifth 
Ave  Bank  v.  Colgate,  120  N.  Y.  381. 

Virginia.  —  McArthur  v.  Chase,  13  Gratt. 
(Va.)  694. 

4.  The  Virginia  Statute  is  taken  from  that  of 
New  York.  McArthur  v.  Chase,  13  Gratt. 
(Va.)  694. 

California.  —  Limited  partnerships  are  author- 
ized by  statute  in  Calilornia,  but  it  seems  that 
there  is  no  reported  case  in  California  constru- 
ing such  statute.  The  statute  itself  is  sub- 
stantially the  same  as  the  New  York  statute. 
See  Civ.  Code  Cal.,  §  2477  ct  seq. 

The  Connecticut  Statute  was  taken  from  the 
law  of  France  and  was  not  copied  from  that 
of  New  York.    Clapp  v.  Lacey,  35  Conn.  463. 

5.  Partnerships  in  Commendam  in  Louisiana.  — 
Bates  Lim.  Part.,  §  5.  See  Lachomette  v. 
Thomas,  5  Rob.  (La.)  172. 

In  Louisiana  the  law  on  the  subject  of  part- 
nerships in  commendam  is  derived  mainly 
from  the  French  law,  but  differs  from  it  in 
many  respects.  Ulman  v.  Briggs,  32  La.  Ann. 
059- 

6.  Unknown  in  England.  —  McArthur  v. 
Chase,  13  Gratt.  (Va.)  694;  Coope  v.  Eyre,  I 
H.  Bl.  48. 
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A  great  numbet  of  statutes  nave  been  passed 
in  England  in  relation  to  joint-stock  compa- 
nies, among  the  most  important  of  which  are 
the  following:  1  Vict.,  c.  73,  7  &  8  Vict.,  c. 
no;  18  &  19  Vict.  133;  19  &  20  Vict.,  c.  47;  25 
&  26  Vict.,  c.  89.  By  21  &  22  Vict.,  c.  91, 
joint-stock  companies  are  allowed  to  be  formed 
on  the  principle  of  limited  liability.  In  the 
British  provinces  of  New  Brunswick  (Rev.  Stat. 
N.  Bruns.,  c.  121)  and  Nova  Scotia  (Rev.  Stat. 
Nova  Scotia,  c.  79,  12-25),  tne  principle  of 
joint-stock  companies  with  limited  liabilities 
has  been  adopted  for  general  business,  with  the 
usual  exceptions  for  banking  and  insurance. 
See  generally  the  title  Joint  Stock  Compa- 
nies, vol.  17,  p.  636. 

7.  Limited  Partnerships  in  Europe.  —  See 
Coope  v.  Eyre,  1  H.  Bl.  48;  Bates  Lim.  Part., 
§§  3.  4- 

In  Ames  v.  Downing,  1  Bradf.  (N.  Y.)  325, 
there  is  a  long  and  interesting  discussion  of 
the  origin  and  development  of  the  law  of  lim- 
ited partnerships. 

For  an  interesting  discussion  of  the  French 
law  of  limited  partnerships,  see  Jacquin  v. 
Buisson,  (N.  Y.  Super.  Ct.)  n  How.  Pr.  (N. 
Y.)  335. 

8.  Bates  Lim.  Part.,  §  3. 

9.  Object  to  Encourage  Employment  of  Capital 
in  Trade — Connecticut.  —  Clapp  v.  Lacey,  35 
Conn.  466. 

Illinois.  —  Anderson  v.  Stone,  24  111.  App. 

351. 

Kansas.  —  Spalding  v.  Black,  22  Kan.  62. 

New  York.  —  White  v.  Eiseman,  134  N.  Y. 
103;  Continental  Nat.  Bank  v.  Strauss,  137  N. 
Y.  153:  Fifth  Ave.  Bank  v.  Colgate,  120  N.  Y. 
381;  Manhattan  Co.  v.  Laimbeer,  108  N.  Y. 
578;  Levy  v.  Lock,  (C.  PI.  Gen.  T.)  47  How. 
Pr.  (N.  Y.)  394;  Hardt  v.  Levy,  72  Hun  (N.  Y.) 
229;  Van  Riper  v.  Poppenhausen,  43  N.  Y.  73; 
Ames  v.  Downing,  1  Bradf.  (N.  Y.)  325. 

Pennsylvania.  —  Fourth  St.  Nat.  Bank  v. 
Whitaker,  170  Pa.  St.  303;  Singer  v.  Kelly,  44 
Pa.  St.  145. 

Canada.  —  Patterson  v.  Holland,  7  Grant 
Ch.  (U.  C.)  5. 
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Establishment  of  Relation.      LIMITED  PARTNERSHIP.        Compliance  with  Statute. 


4.  Firm  a  True  Partnership,  —  The  nature  of  the  special  or  limited  partnei 's 
interest  in  the  firm  will  be  hereafter  considered.1  It  is  proper  to  state  here, 
however,  that  a  limited  partnership  is  by  no  means  a  complete  anomaly,2  but, 
on  the  contrary,  limited  partnerships  are  true  partnerships,  with  only  some  of 
the  ordinary  incidents  modified  by  statute.3 

II.  Establishment  of  Relation  —  1.  In  General.  —  In  order  to  constitute  a 
limited  partnership,  all  the  essential  elements  of  an  ordinary  partnership  must 
exist,4  and  in  addition  all  the  requirements  of  the  statute  must  be  complied 
with,5  because,  as  has  been  seen,  limited  partnerships  cannot  exist  unless 
authorized  by  statute.6  The  particular  statutory  requirements  are  discussed 
separately  in  the  succeeding  sections  of  this  article.7 

2.  Compliance  with  Statute  —  a.  Effect  of  Noncompliance  —  General  Rule. 

—  Generally  a  noncompliance  with  the  statute  will  render  the  special  partner 
liable  as  a  general  partner.8    The  general  principle  running  through  the  cases 

II  was  held  in  Durant  v.  Abendroth,  41  N. 
Y.  Super.  Ct.  53,  that  the  statute  is  intended 
wholly  for  the  protection  of  the  special  part- 
ner, and  not  of  those  dealing  with  him.  They 
have  all  the  protection  they  need  at  common 
law,  and  he  seeks  exemption  from  it. 

1.  Nature  of  Special  Partner's  Interest.  —  See 
infra,  this  title,  Rights  and  Liabilities, 

2.  Not  an  Anomaly.  —  Ames  v.  Downing,  I 
Bradf.  (N.  Y.)  325. 

3.  Limited  Partnerships  Are  True  Partnerships. 

—  Ulman  v.  Briggs,  32  La.  Ann.  660;  Ames 
v.  Downing,  I  Bradf.  (N.  Y.)  325;  Jacquin  v. 
Buisson,  (N.  Y.  Super.  Ct.)  11  How.  Pr.  (N. 
Y.)  385.  See  also  Marshal  v.  Lambeth,  7  Rob. 
(La.)  471;  Sherwood  v.  His  Creditors,  42  La. 
Ann.  103,  citing  Civil  Code,  art.  2840;  Mar- 
shall v.  Lambeth,  7  Rob.  (La.)  471. 

Limited  Partnerships  Are  a  Sort  of  Halfway 
Association  between  a  volunlary  partnership 
of  unlimited  individual  liability,  and  a  cor- 
poration aggregate.  Tindel  v.  Park,  154  Pa. 
St.  36. 

4.  Elements  of  Ordinary  Partnership  Necessary. 

—  Richardson  v.  Carlton,  109  Iowa  515;  Fox 
v.  Graham,  How.  N.  P.  (Mich.)  go. 

For  a  full  discussion  of  the  essential  ele- 
ments x>f  ordinary  partnerships,  see  the  title 
Partnership. 

Contract  of  Loan  and  Not  of  Limited  Partner- 
ship.—  See  Richardson  v.  Carlton,  109  Iowa 
515- 

See  supra,  I.  4.  Firm  a  True  Partners/dp. 

5.  Compliance  with  Statute  Essential.  —  Holli- 
day  v.  Union  Bag,  etc.,  Co.,  3  Colo.  342; 
Adam  v.  Musson,  37  111.  App.  503;  Pierce  v. 
Bryant,  5  Allen  (Mass.)  91;  Jaffe  v.  Krum,  88 
Mo.  670;  Madison  County  Bank  v.  Gould.  5 
Hill  (M.  Y.)  312;  Bell  v.  Merrifield,  28  Hun 
(N.  Y.)  222;  Matter  of  Mill  Work,  etc.,  Co.,  4 
Pa.  Super.  Ct.  106. 

6.  See  supra,  I.  2.  Origin  and  Extent. 

1.  Generally  as  to  the  statutory  require- 
ments under  the  various  statutes  of  New  York, 
see  Manhattan  Co.  v.  Laimbeer,  108  N.  Y. 
578. 

8.  Noncompliance  Imposes  General  Liability  — 

Colorado. —  Holliday  v.  Union  Bag,  etc.,  Co., 
3  Colo.  342. 

Illinois.  —  Adam  v.  Musson,  37  111.  App.  501 ; 
Henkel  v.  Heyman,  91  111.  96;  Pfirmann  v. 
Henkel,  1  111.  App.  145;  Crouch  v.  Chicago 
First  Nat.  Bank,  156  III.  358;  Manhattan 
Brass  Co.  v.  Allin,  35  111.  App.  336. 


Kansas.  —  Medberry  v.  Soper,  17  Kan.  369. 
Louisiana.  —  Ulman  v.  Briggs,  32  La.  Ann. 
660. 

Massachtisetts.  —  Pierce  v.  Bryant,  5  Allen 
(Mass.)  91;  Lancaster  v.  Choate,  5  Allen 
(Mass.)  530. 

Michigan.  —  Fox  v.  Graham,  How.  N.  P. 
(Mich.)  90. 

Minnesota.  —  Matter  of  Allen,  41  Minn.  430. 
Neiu  York.  —  Bowen  v.  Argall,  24  Wend. 
(N.  Y.)  496;  Smith  v.  Argall,  6  Hill  (N.  Y.) 
479,  3  Den.  (N.  Y.)435;  Madison  County  Bank 
v.  Gould,  5  Hill  (N.  Y.)  309;  Haviland  v. 
Chace,  39  Barb.  (N.  Y.)  283;  Van  Ingen  v. 
Whitman,  62  N.  Y.  513;  Tuurnade  v.  Methfes- 
sel,  3  Hun  (N.  Y.)  144;  Tournade  v.  Hagedorn, 
5  Thomp.  &  C.  (N.  Y.)  288;  Bell  v.  Merrifield, 
28  Hun  (N.  Y.)  222;  Fifth  Ave.  Bank  v.  Col- 
gate, 120  N.  Y.  386;  Durant  v.  Abendroth,  41 
N.  Y.  Super.  Ct.  59;  Manhattan  Co.  v.  Laim- 
beer, 108  N.  Y.  578;  Waters  v.  Harris,  60  N. 
Y.  Supei.  Ct.  iq2,  28  Abb.  N.  Cas.  (N.  Y.)  8g; 
Canandaigua  First  Nat.  Bank  v.  Whitney,  4 
Lans.  (N.  Y.)  38,  affirmed  53  N.  Y.  627. 

Pennsylvania.  —  Andrews  v.  Schott,  10  Pa. 
St.  47;  Richardson  v.  Hogg,  38  Pa.  St.  153; 
Yrandike  v.  Rosskam,67  Pa.  St.  330;  Singers. 
Kelly,  44  Pa.  St.  145;  Maloney  v.  Bruce,  94 
Pa.  St.  249;  Hill  v.  Stetler,  127  Pa.  St.  145; 
Tileje  v.  Brooks,  124  Pa.  St.  181;  Vanhorn  v. 
Corcoran,  127  Pa.  St.  268;  Sheble  v.  Strong, 
128  Pa.  St.  315;  Cock  v.  Bailey,  146  Pa.  St. 
328;  Fourth  St.  Nat.  Bank  v.  Haines,  3  Pa. 
Dist.  438;  Matter  of  Mill  Work,  etc.,  Co.,  4 
Pa.  Super.  Ct.  106. 

Tennessee.  —  Ussery  v.  Crusman,  (Tenn.  Ch. 
1898)  47  S.  W.  Rep.  567;  Savage  v.  Carney, 
(Tenn.  Ch.  189S)  47  S.  W.  Rep.  571. 

Vermont.  —  Hastings  v.  Hopkinson,  28  Vt. 
108.  . 

Virginia.  —  McArthur  v.  Chase,  13  Gratt. 
(Va.)  697. 

Canada.  —  Whittemore  v.  Macdonell,  6  U.  C. 
C.  P.  551;  Patterson  v.  Holland,  7  Grant  Ch. 
(U.  C.)  5. 

Person  Induced  by  Fraud  to  Enter  Firm.  —  One 

who  enters  a  partnership  upon  the  under- 
standing that  he  is  to  be  a  special  partner 
with  limited  liability  is  liable  to  the  general 
partner  for  a  debt  contracted  while  a  partner, 
although  he  was  induced  to  enter  the  firm  by 
the  fraudulent  representations  of  his  copart- 
ners and  withdrew  as  soon  as  he  discovered 
the  fraud,  where  the  statute  as  to  limited 
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is  that  limited  partnerships  exist  only  by  virtue  of  some  statute,  and,  unless 
the  statutes  authorizing  them  are  fully  complied  with,  they  do  not  legally 
exist,  and  the  parties  to  them  stand  under  the  law  as  general  partners.1  In 
many  sections  of  the  statute  it  is  expressly  declared  that  in  case  of  noncom- 
pliance all  the  members  of  the  firm  shall  be  liable  as  general  partners.2  It  has 
been  argued  from  this  that  in  other  cases  not  thus  provided  for  a  noncom- 
pliance with  the  statute  will  not  impose  general  liability.3  But  it  seems  on 
principle  and  authority  that  even  in  the  absence  of  such  an  express  provision, 
a  disregard  of  those  requirements  of  the  statute  which  go  to  the  formation  of 
the  firm,  and  may  be  regarded  as  conditions  precedent  to  the  existence  of  a 
limited  partnership,  will  impose  general  liability,4  though  perhaps  a  disregard 
of  those  provisions  designed  merely  to  regulate  the  subsequent  conduct  of  the 
business  might  not  have  this  effect  unless  so  declared  by  the  statute.5 

Unintentional  Violation  of  Statute.  —  It  is  immaterial  whether  the  failure  to  com- 
ply with  the  statute  is  intentional  or  arises  from  mistake  or  inadvertence.  In 
either  case  the  special  partner  is  liable  as  a  general  partner.6 

Notice  to  Creditors.  —  The  question  is  not  one  of  good  faith  on  the  part  of  the 
members,  nor  of  notice  to  creditors,  nor  whether  the  creditors  had  actual 
knowledge  of  the  facts  required  to  be  set  out  in  the  recorded  statement,  but 
whether  the  members  conformed  to  the  law  in  their  attempt  to  form  a  limited 
partnership.7  There  are  cases,  however,  where  the  creditor  may  be  estopped 
to  deny  the  existence  of  a  limited  partnership.8 

Creditor  Need  Not  Show  that  He  "Was  Misled.  —  In  order  to  charge  a  special  partner 
with  general  liability  because  of  noncompliance  with  the  statute,  it  is  not  nec- 
essary for  the  creditor  to  prove  that  he  has  sustained  any  special  loss  by  reason 


partnerships  was  not.  complied  with.  Tour- 
nade  v.  Methfessel,  3  Hun  (N.  Y.)  144;  Tour- 
nade  v.  Hagedorn,  5  Thomp  &  C.  (N.  Y.)  288. 

1.  Reason  for  Rule. —  Usssry  v.  Crusman, 
(Tenn.  Ch.  i8q8)  47  S.  W.  Rep.  567;  Fell  v. 
Marrifield,  28  Hun  (N.  Y.)  222. 

A  limited  partnership  that  has  not  complied 
with  the  law  of  its  creation  is  not  a  limited 
partnership  at  all.  It  is,  however,  a  partner 
ship  in  which  all  the  members  are  liable  as  at 
common  law.  Vanhorn  v.  Corcoran,  127  Pa. 
St.  255,  cited  in  Siegel  v.  Wood,  3  Pa.  Dist. 
467. 

2.  See  the  codes  and  stalutes  of  the  various 
states.  And  see  the  various  sections  of  this 
article  dealing  with  particular  statutory  re- 
quirements. See  also  Haviland  v.  Chace,  39 
Barb.  (N.  Y.)  283. 

3.  See  Buck  v.  Alley,  145  N.  Y.  488. 

4.  Liability  in  Absence  of  Express  Provision  in 
Statute.  —  See  Haviland  v.  Chace,  39  Barb.  (N. 
Y.)  283;  Manhattan  Co.  v.  Laimbeer,  108  N.  Y. 
602,  dissenting  opinion  of  Gray,  J. 

5.  See  Van  Ingen  v.  Whitman,  62  N.  Y.  520. 

6.  Reason  for  Noncompliance  Immaterial  — 
Illinois.  —  Piirmann  v.  Henkel,  I  III.  App.  145. 

Maryland. — Lineweaver  v.  Slagle,  64  Md. 
465,  54  Am.  Rep.  775. 

Massachusetts.  —  Pierce  v.  Bryant,  5  Allen 
(Mass.)  91;  Haggerty  v.  Foster,  103  Mass.  17. 

Mew  York.  —  Argall  v.  Smith,  3  Den.  (N. 
Y.)  435>  affirming  6  Hill  (N.  Y.)  479;  Durant  v. 
Absndroth,  6g  N.  Y.  148,  25  Am.  Rep.  158, 
affirming  41  N.  Y.  Super.  Ct.  53;  Van  Ingen  v. 
Whitman,  62  N.  Y.  513.  But  see  White  v. 
Eiseman,  134  N.  Y.  103 

Pennsylvania.  —  Fourth  St.  Nat.  Bank  v. 
Whitaker,  170  Pa.  St.  297,  37  W.  N.  C.  (Pa.) 
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74;  Reitzel  v.  Whitaker,  170  Pa.  St.  307,  37  W. 
N.  C.  (Pa.)  80;  Matter  of  Mill  Work,  etc.,  Co., 
4  Pa.  Super.  Ct.  106.  See  also  Hill  v.  Stetler, 
127  Pa.  St.  106. 

Tennessee.  —  Ussery  v.  Crusman,  (Tenn.  Ch. 
1898)  47  S.  W.  Rep.  567. 

In  White  v.  Eiseman,  134  N.  Y.  103,  the 
absence  of  bad  faith  was  alluded  to  as  an  ele- 
ment to  be  considered. 

7.  Notice  or  Knowledge  of  Creditors  Immaterial. 
—  In  re  Merrill,  12  Blatchf.  (U.  S.)  221;  Man- 
hattan Brass  Co.  v.  Allin,  35  III.  App.  336; 
Durant  v.  Abendroth,  6g  N.  Y.  148,  25  Am. 
Rep.  158,  affirming  41  N.  Y.  Super.  Ct.  53; 
Andrews  v.  Schott,  10  Pa.  St.  47;  Fourth  St. 
Nat.  Bank  v.  Haines,  3  Pa.  Dist.  438;  Sheble 
v.  Strong,  128  Pa.  St.  315,  24  W.  N.  C.  (Pa.) 
437;  Gearing  v.  Carroll,  151  Pa.  St.  85. 

8.  Estoppel  of  Creditor  to  Deny  Existence  of 
Limited  Partnership.  —  See  Tracy  v.  Tuffly,  134 
U.  S.  212,  wherein  creditors  had  recognized 
and  dealt  with  a  limited  partnership  as  such 
with  knowledge  of  all  the  facts,  and  were  held 
to  be  estopped  to  deny  that  it  was  a  limited 
parlnership.  See  also  Carhart  v.  Killough,  1 
Tex.  App.  Civ.  Cas.,  £  113. 

Generally,  as  to  the  effect  of  agreements  be- 
tween partners  upon  creditors  who  have  notice 
thereof,  see  the  title  Partnership. 

Where  a  Partner  Claims  that  His  Liability  to 
Creditors  Is  Restricted  by  a  Special  Contract  be- 
tween the  partners,  and  no  proceedings  have 
been  had  under  the  limited  partnership  act, 
such  partner  must  prove  notice  to  or  knowl- 
edge by  the  creditors  of  such  contract  limita- 
tion, or  he  will  be  liable  equally  with  the  other 
partners  for  the  entire  debts  of  the  firm.  Med- 
berry  v.  Soper,  17  Kan.  369. 
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of  such  want  of  compliance.1  But  the  fact  that  the  creditor  has  not  been 
prejudiced  is  often  referred  to  in  considering  whether  there  has  been  a  substan- 
tial compliance  with  the  statute.2 

Knowledge  or  Assent  on  the  Part  of  the  Special  Partner  is  necessary  to  render  him 
liable  as  a  general  partner  for  noncompliance  with  the  statute,3  except  in  the 
case  of  those  provisions  which  are  conditions  precedent  to  the  formation  of  a 
valid  limited  partnership.4 

b.  Construction  of  Statute  —  (i)  In  General.  — The  limited  partner- 
ship statutes  must  be  construed  with  reference  to  the  common  law,5  and, 
except  as  otherwise  provided  by  the  statute,  the  rights  and  liabilities  of  the 
partners  and  their  creditors  are  governed  by  the  rules  of  the  common  law 
applicable  to  ordinary  partnerships.0  The  statute  is  intended  primarily  for 
the  benefit  of  the  special  partner, 7  and  its  general  scope  is  to  provide  for  the 
formation  of  limited  partnerships  and  to  exempt  the  special  partner  from 
liability  for  its  debts.8  It  is  readily  apparent  that  the  special  partner's  exemp- 
tion from  liability  might  result  in  a  hardship  or  fraud  upon  creditors  unless 
properly  safeguarded.  Accordingly  the  statutes  all  contain  provisions  for  the 
benefit  and  protection  of  creditors.  The  general  object  of  these  provisions  is 
to  secure  to  persons  dealing  with  the  partnership  the  fullest  knowledge  about 
its  formation9  by  requiring  the  partners  to  make  a  certificate  stating  certain 
designated  facts,10  which  certificate  must  be  acknowledged, 11  recorded,12  and 


1.  Immaterial  that  Creditor  Was  Not  Misled.  — 

Pierce  v.  Bryant,  5  Allen  (Mass. )gt;  Haggerty 
v.  Foster,  103  Mass.  17;  Durant  v.  Abendroth, 

41  N.  Y.  Super.  Ct.  61,  affirmed 69  N.  Y.  148; 
Andrews  v.  Schott,  10  Pa.  St.  47;  Sheble  v. 
Strong,  128  Pa.  St.  315.  But  see  Manhattan 
Cj.  v.  Laimbeer,  108  N.  Y.  589;  Levy  v.  Lock, 
5  Di'y  (N.  Y.)46. 

2.  Tendency  to  Mislead  as  Bearing  on  Substan- 
tial Compliance.  —  Levy  v.  Lock,  5  Daly  (N.  Y.) 
46,  47  How.  Pr.  (N.  Y.)  394.  And  see  Boiven 
v.  Argall,  24  Wend.  (N.  Y.)496,  wherein  it  was 
held  that  in  the  absence  of  any  evidence  that 
anybody  was  misled,  a  mistake  in  the  notice 
published  in  the  name  of  one  partner  was  im- 
material. See  also  Madison  County  Bank  v. 
Gould,  ^  Hill  (N.  Y.)  309;  Van  Riper  v.  Pop- 
penhausen,  43  N.  Y.  68. 

In  While  v.  Eiseman,  134  N.  Y.  101,  it  is 
said  that  where  there  is  a  substantial  compli- 
ance with  the  statute,  and  in  the  absence  of 
bad  faith  or  proof  that  a  creditor  has  been 
misled  by  some  technical  inaccuracy  in  the 
statement  when  it  was  made,  the  special  part- 
ner is  protected. 

3.  Knowledge  by  Special  Partner  of  Violation. 

—  Singer  v.  Kelly,  44  Pa.  St  145;  Fourth  St. 
Nat.  Bank  v.  Whitaker,  170  Pa.  St.  302;  Fourth 
St.  Xat.  Bank  71.  Haines,  3  Pa.  Dist.  440;  Van 
Ingeti  v.  Whitman,  62  N.  Y.  520. 

4.  Distinction  Between  Violation  of  Different 
Sestions  of  Statute.  —  Van  Ingen  v.  Whitman, 
62  N.  Y.  520,  distinguishing  Ward  v.  Newell, 

42  Barb.  (N.  Y.)  482.  This  distinction  is  also 
recognized  though  not  expressly  stated  in 
Madison  County  Bank  v.  Gould,  5  Hill  (N.  Y.) 
300. 

5.  Construction  with  Reference  to  Common  Law. 

—  Clapp  7).  Lacey,  35  Conn.  463;  Jaffe  v. 
Krum,  88  Mo.  669;  Ames  v.  Downing,  1  Bradf. 
(NT.  Y.)  321;  Jacquinz'.  Buisson,  (N.  Y.  Super. 
Ct.)  11  How.  Pr.  (N.  Y.)  385. 

6.  See  infra,  this  title,  Rights  and  Liabilities. 
Extent  to  Which  Common  Law  Is  Modified.  — 
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The  common  law  should  not  be  departed  from 
any  farther  than  is  fairly  and  naturally  re- 
quisite to  give  full  effect  to  the  intent  of  the 
statute.  Ames  v.  Downing,  1  Bradf.  (N.  Y.) 
325- 

7.  Statute  Primarily  for  Benefit  of  Special  Part- 
ner.—  Patterson  v.  Holland,  7  Grant  Ch.  (U. 
C.)  5;  Durant  v.  Abendroth,  41  N.  Y.  Super. 
Ct.  53- 

8.  General  Scope  of  Statute,  —  Jafte  v.  Krum, 
88  Mo.  670;  Coffin's  Appeal,  106  Pa.  St.  285; 
Patterson  v.  Holland,  7  Grant  Ch.  (U.  C.)  5; 
Bell  v.  Merrifield,  28  Hun  (N.  Y.)  222. 

9.  General  Object  of  Statutory  Provisions  Is  In- 
formation to  Creditors  —  Colorado.  —  Holliday  v. 
Union  Bag,  etc.,  Co.,  3  Colo.  342. 

Kansas.  —  Spalding  v.  Black,  22  Kan.  62. 
Louisiana.  —  Ulman  v.  Briggs,  32  La.  Ann. 
660. 

Maryland.  —  Lineweaver  v.  Slagle,  64  Md. 
465,  54  Am.  Rep.  775. 

New  York.  —  Hardt  v.  Levy,  72  Hun  (N.  Y.) 
229;  Durant  v.  Abendroth,  41  N.  Y.  Super.  Ct. 
61;  White  v.  Eiseman,  134  N.  Y.  103;  Conti- 
nental Nat.  Bank  v.  Strauss,  137  N.  Y.  153. 
See  also  Levy  v.  Lock,  (C.  PI.  Gen.  T.)  47 
How.  Pr.  (N.  Y.)  394. 

Pennsylvania.  —  Haddock  v.  Grinnell  Mfg. 
Corp.,  109  Pa.  St.  380;  Fourth  St.  Nat.  Bank 
v.  Whitaker,  170  Pa.  St.  303. 

Texas.  —  Carhart  v.  Killough,  I  Tex.  App. 
Civ.  Cas.,  §  112. 

Canada.  —  Whittemore  v.  Macdonell,  6  U.  C. 
C  P.  553- 

Where  the  Partnership  Is  Not  a  Technical  Lim- 
ited Partnership  under  the  statute,  the  mere  rec- 
ord of  the  articles  of  partnership  is  not  notice 
to  creditors  of  a  stipulation  therein  limiting 
the  liability  of  a  partner.  Gallagher  v.  Heiden- 
heimer,  3  Tex.  App.  Civ.  Cas.,  §  131. 

10.  See  infra,  this  section,  Certificate. 

11.  See  infra,  this  section,  Certificate  —  Ac* 
knowledgment  or  Proof. 

12.  See  infra,  this  section, Certificate — Record. 
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published.1  There  are  also  provisions  designed  to  make  sure  that  the  special 
partner's  contribution  is  actually  paid  in,2  and  not  withdrawn,  but  left  avail- 
able to  creditors,3  and  other  provisions  designed  to  prevent  a  creditor  from 
being  misled  into  extending  credit  upon  the  supposition  that  the  special  part- 
ner is  liable  as  a  general  partner.4 

(2)  Strict  or  Liberal  Construction.  —  There  is  considerable  conflict  in  the 
cases  upon  the  question  whether  the  statutes  in  respect  to  limited  partner- 
ships should  be  strictly  or  liberally  construed.  Upon  the  one  hand  it  has 
been  held  that  the  statute  is  to  be  regarded  as  a  remedial  statute,  and  as  such 
should  be  liberally  construed.5  It  has  accordingly  been  held  in  many  cases 
that  a  substantial  compliance  with  the  statute  is  sufficient,6  and  that  mere 
formal  defects  may  be  overlooked,7  but  a  mistake  which  is  misleading  is  fatal.8 
Upon  the  other  hand,  it  has  been  held  that  the  statute  is  in  derogation  of  the 
common  law,9  and  must  be  strictly  construed  and  strictly  complied  with,  in 
order  to  secure  its  protection.10    Some  cases  hold  that  compliance  with  the 


1.  See  infra,  this  section,  Certificate — Pub- 
lication. 

2.  See  infra,  this  section,  Affidavit;  Contri- 
butions to  Capital. 

3.  See  infra,  this  title.  Rights  and  Liabilities 
—  Withdrawal. 

4.  See  infra,  this  section.  Firm  Name;  Firm 
Si^n.  And  see  infra,  this  title,  Rights  and 
Liabilities —  Alteration ;  Lnterference. 

5.  Liberal  Construction.  —  Clapp  v.  Lacey,  35 
Conn.  463;  Ulman  v.  Briggs,  32  La.  Ann.  660; 
Van  Riper  v.  Poppenhausen,  43  N.  Y.  73; 
White  v.  Eiseman,  134  N.  Y.  103. 

6.  Substantial  Compliance  with  Statute  Suffi- 
cient —  Illinois.  —  Henkel  v.  Heyman,  gl  111. 
101;  Crouch  v.  Chicago  First  Nat.  Bank,  156 
III.358;  Prirmann  v.  Henkel,  I  111.  App.  145; 
Anderson  v.  Stone,  24  111.  App.  351;  Manhat- 
tan Brass  Co.  v.  Allin,  35  111.  App.  336. 

New  York.  —  Levy  v.  Lock,  (C.  PI.  Gen.  T.) 
47  How.  Pr.  (N.  Y.)  394,  5  Daly  (N.  Y.)  46; 
Bovven  v.  Argall,  24  Wend.  (N.  Y.)  496;  Madi- 
son County  Bank  v.  Gould,  5  Hill  (N.  Y.)  309; 
Van  Riper  v.  Poppenhausen,  43  N.  Y.  73; 
Manhattan  Co.  v.  Laimbeer,  108  N.  Y.  589; 
Fifth  Ave.  Bank  v.  Colgate,  120  N.  Y.  388; 
White  v.  Eiseman,  134  N.  Y.  101;  Smith  v. 
Argall,  6  Hill  (N.  Y.j  479,  affirmed^  Den.  (N. 
Y.)  435- 

Pennsylvania.  —  Andrews  v.  Schott,  10  Pa. 
St.  47;  Fourth  St.  Nat.  Bank  v.  Haines,  3  Pa. 
Disl.  438;  Siegel  v.  Wood,  3  Pa.  Dist.  464; 
Cock  v.  Bailey,  146  Pa.  St.  328;  Hogg  v. 
Orgill,  34  Pa.  St.  350;  Blumenthal  v.  Whita- 
ker,  170  Pa.  St.  309. 

South  Carolina.  —  Spencer  Optical  Mfg.  Co. 
v.  Johnson,  53  S.  Car.  533. 

Texas. — Carhart  v.  Killough,  1  Tex.  App. 
Civ.  Cas.,  §  113. 

7.  Formal  Defects  Overlooked,  —  Smith  v. 
Argall,  6  Hill  (N.  Y.)  479,  affirmed  3  Den.  (N. 
Y.)  435;  Bovven  v.  Argall,  24  Wend.  (N.  Y.) 
496;  Cock  v.  Bailey,  146  Pa.  St.  328;  Laflin, 
etc.,  Powder  Co.  v.  Steyiler,  146  Pa.  St.  438; 
Blumenthal  v.  Whitaker,  170  Pa.  St.  309. 

Mere  formal  defects  in  the  certificate,  affi- 
davit, acknowledgment,  record,  and  publica- 
tion will  not  render  the  special  partner  liable 
as  a  general  partner.  Carhart  v.  Killough,  I 
Tex.  App.  Civ.  Cas.,  §  112. 

The  exact  words  of  the  statute  need  not  be 
followed.  Johnson  v.  McDonald,  (Supm.  Ct. 
Gen.  T.)  2  Abb.  Pr.  (N.  Y.)  290. 


8.  Misleading  Defects  Fatal. —  Smith  v.  Argall, 
6  Hill  (N.  Y.)  479,  affirmed  in  the  Court  of  Ap- 
peals, Argall  v.  Smith,  3  Den.  (N.  Y.)  435. 

9.  Statute  in  Derogation  of  Common  Law.  — 
Henkel  v.  Heyman,  91  111.  96;  Pfirmann  v. 
Henkel,  1  111.  App.  145;  Pierce  v.  Bryant,  5 
Allen  (Mass.)  91;  Durant  v.  Abendroth,  41  N. 
Y.  Super.  Ct.  59. 

Contrary  View. —  The  statute  is  not  in  dero- 
gation of  the  common  law,  because  limited 
partnerships  are  unknown  to  that  law,  but  an 
enabling,  enlarging,  and  regulating  statute, 
remedial  in  its  character.  Clapp  v.  Lacey,  35 
Conn.  466. 

10.  Strict  Construction  and  Compliance  Necessary 

—  United  States.  —  Re  Thayer,  7  Am.  L.  Rev. 
177,  23  Fed.  Cas.  No.  13,867. 

Colorado.  —  Holliday  v.  Union  Bag,  etc., 
Co.,  3  Colo.  342. 

Illinois.  —  Adam  v.  Musson,  37  111.  App. 
501. 

Massachusetts.  —  Pierce  v.  Bryant,  5  Allen 
(Mass.)  gi. 

Minnesota.  —  Matter  of  Allen,  41  Minn. 
430. 

New  York.  —  Lachaise  v.  Marks,  4  E.  D. 
Smith  (N.  Y.)  610;  Durant  v.  Abendroth,  41 
N.  Y.  Super.  Ct.  59;  Continental  Nat.  Bank  v. 
Strauss,  137  N.  Y.  153. 

Pennsylvania.  —  Richardson  v.  Hogg,  38  Pa. 
St.  153;  Singer  Kelly,  44  Pa.  St.  145; 
Maloney  v.  Bruce,  g4  Pa.  St.  249;  Coffin's 
Appeal,  106  Pa.  St.  285;  Haddock  v.  Grinnell 
Mfg.  Corp.,  109  Pa.  St.  373,  16  W.  N.  C.  (Pa.) 
549;  Vanhorn  v.  Corcoran,  127  Pa.  St.  255; 
Sheble  -.  Strong,  128  Pa.  St.  315;  Tindel  v. 
Park,  154  Pa.  St.  36;  Matter  of  Mill  Work, 
etc.,  Co.,  4  Pa.  Super.  Ct.  106;  Pears  v.  Barnes, 
(Pa.  1885)  1  Atl.  Rep.  658;  Fourth  St.  Nat. 
Bank  v.  Whitaker,  170  Pa.  St.  330. 

"  The  statute  cannot  be  construed  so  as 
to  meet  the  hardships  of  individual  cases." 
Haggerty  v.  Foster,  103  Mass.  17. 

Reason  for  Rule.  —  The  common  law  did  not 
admit  of  partnerships  with  restricted  liability. 
Henkel  v.  Heyman,  91  111.  96.  And  therefore 
the  parties  cannot  claim  under  the  statute, 
which  derogates  from  the  general  rule  of  law, 
without  showing  a  strict  compliance  with  it 
Ln  re  Merrill,  12  Blatchf.  (U.  S.)  221,  13  Nat. 
Bankr.  Reg.  91;  Durant  v.  Abendroth,  41  N. 
Y.  Super.  Ct.  53.  See  also  supra,  this  section, 
Effect  of  Noncompliance. 
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statute  must  be  both  strict  and  substantial.*  The  true  rule  would  seem  to  lie 
midway  between  these  two  extremes.2  The  statute  should  receive  an  ordinary, 
fair,  and  reasonable  construction,3  such  as  will  promote  its  objects  rather  than 
defeat  and  destroy  them.4  It  was  never  intended  that  the  statute  should  be 
used  as  a  trap  for  the  unwary.5  The  tendency  seems  to  be  to  liberalize  the 
rules  relating  to  limited  partnerships  as  an  inducement  to  bring  increased  cap- 
ital into  commerce.6  The  partners  will,  however,  be  strictly  held  to  good 
faith  and  honesty  in  the  organization  of  a  limited  partnership.7 

3.  Organization  under  Foreign  Laws.  —  The  statutes  authorizing  limited  part- 
nerships usually  limit  such  authority  to  the  formation  of  a  firm  for  the  purpose 
of  doing  business  within  the  state.8  Accordingly  a  limited  partnership  cannot 
be  formed  under  the  laws  of  one  state  for  the  purpose  of  doing  business  in 
another  state.  Such  a  firm,  being  wholly  unauthorized  by  statute,  would  be 
deemed  a  general  partnership  in  both  states.9  But  the  firm  may  have  busi- 
ness transactions  in  another  state  without  thereby  becoming  a  general  partner- 
ship.*0 In  such  a  case  the  liability  of  the  special  partner  is  determined  by  the 
law  of  the  state  where  the  firm  was  formed,11  but  the  construction  of  the  con- 
tract and  the  liability  of  the  firm  thereon  will  be  determined  by  the  law  of  the 
state  where  the  contract  was  made. 13 

4.  Authorized  Purpose  or  Business.  —  The  statutes  authorizing  the  formation 
of  limited  partnerships  all  provide  in  what  business  such  partnerships  may 
engage.    A  limited  partnership  cannot  be  formed  for  the  transaction  of  any 


1.  Both  Strict  and  Substantial  Compliance  Nec- 
essary. —  Hoi  lid  ay  v.  Union  Bag,  etc.,  Co.,  3 
Colo.  342,  citing  Haviland  v.  Chase,  39  Barb. 
(N.  Y.)  283;  Argall  v.  Smith,  3  Dsn.  (N.  Y.) 
435.  affirming  6  Hill  (N.  Y.)  479;  Richardson 
v.  Hogg,  38  Pa.  St.  153;  Haggerty  v.  Foster. 
103  Mass.  17;  Pierce  v.  Bryant,  5  Allen 
Mass.)  91. 

2.  True  Rule  of  Construction.  — •  The  statute 
was  intended  for  the  mutual  protection  of  the 
special  partner  and  those  dealing  with  him, 
and  should  be  construed  in  the  spirit  with 
which  it  was  framed.  Levy  v.  Lock,  (C.  PI. 
Gen.  T.)  47  How.  Pr.  (N.  Y.)  394.  See  also 
Lachaise  v.  Marks,  4  E.  D.  Smith  (N.  Y.)  610; 
Levy  v.  Lock,  (C.  PI.  Gen.  T.)  47  How.  Pr. 
(N.  Y.)  394- 

3.  Fair  and  Reasonable  Construction.  —  Clapp 
v.  Lacey,  35  Conn.  466;  Anderson  v.  Stone, 
24  111.  App.  351;  Buck  v.  Alley,  145  N.  Y.  488; 
Fifth  Ave.  Bank  v.  Colgate,  54  N.  Y.  Super. 
Ct.  193. 

4.  Construction  to  Promote  Object  of  Statute.  — 
Anderson  v.  Stone,  24  111.  App.  351;  Fifth 
Ave.  Bank  v.  Colgate,  120  N.  Y.  381;  Man- 
hattan Co.  v.  Laimbeer,  108  N.  Y.  578; 
Hayes  v.  Bement,  3  Sandf.  (N.  Y.)  397; 
Lachaise  v.  Marks,  4  E.  D.  Smith  (N.  Y.)  626; 
Blumenthal  v.  VVhitaker,  170  Pa.  St.  309,  citing 
Singer  v.  Kelly,  44  Pa.  St.  148. 

5.  Statute  Not  a  Trap  for  the  Unwary.  —  White 
v.  Eiseman,  134  N.  Y.  103;  Blumenthal  v. 
Whitaker,  170  Pa.  St.  309,  citing  Cock  v. 
Bailey,  146  Pa.  St.  328. 

6.  Present  Tendency  Towards  Liberality.  — 
Ulman  v.  Briggs,  32  La.  Ann.  660. 

7.  Good  Faith  and  Honesty  Essential.  —  Con- 
tinental Nat.  Bank  Strauss,  137  N.  Y.  153; 
Hogg  v.  Orgill,  34  Pa.  St.  350. 

The  protection  of  the  creditors  against 
fraud,  evil  device,  and  every  attempt  to  evade 
its  provisions,  is  the  object  to  be  attained  in 
the  construction  of  the  statute,  and  a  con- 
struction which  goes  farther  than  this  would 
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be  unreasonable,  harsh,  and  subversive  of  the 
design  of  the  act  itself.  Lachaise  v.  Marks, 
4  E.  D.  Smith  (N.  Y.)  610. 

8.  See  codes  and  statutes  of  the  various 
states. 

9.  Organization  for  Purpose  of  Doin^  Business 
in  Foreign  State  Illegal.  —  See  George  on  Part- 
nership. But  see  Jacquin  v.  Buisson,  (N.  Y. 
Super.  Ct.)  11  How.  Pr.  (N.  Y.)  385. 

10.  Transactions  in  Foreign  State  Not  Prohibited. 
—  King  v.  Sarria,  7  Hun  (N.  Y.)  167.  And 
see  Lawrence  v.  Batcheller,  131  Mass.  504; 
Locke  v.  Lewis,  124  Mass.  1,  26  Am.  Rep.  631; 
Gray  v.  Gibson,  6  Mich.  300;  King  v.  Sarria, 
69  N.  Y.  24,  25  Am.  Rep.  T28;  Ward  v.  New- 
ell, 42  Barb.  (N.  Y.)  482,  28  How.  Pr.  (N.  Y.) 
102;  Hogg  v.  Orgill,  34  Pa.  St.  344;  Barrows 
v.  Downs,  9  R.  I.446;  Hastings  v.  Hopkinson, 
28  Vt.  108. 

11.  Liability  of  Special  Partner  Governed  by  Law 
of  State  Where  Organized  —  Massachusetts.  — 
Locke  v.  Lewis,  124  Mass.  1,  26  Am.  Rep.  631; 
Lawrence  v.  Batcheller,  131  Mass.  508. 

Michigan.  —  Gray  v.  Gibson,  6  Mich.  300. 
New  Jersey. — Taylor  v.  Webster,  39  N.  J. 
L.  102. 

/Yew  York.  —  King  v.  Sarria,  69  N.  Y.  24, 
25  Am.  Rep.  128,  affirming  7  Hun  (N.  Y.)  167; 
Jacquin  v.  Buisson,  (N.  Y.  Surjer.  Ct.)  11  How. 
Pr.  (N.  Y.)  385;  Ward  v.  Newell,  42  Barb.  (N. 
Y  )  482,  2S  How.  Pr.  (N.  Y.)  102. 

Pciinsylvama.  —  Hogg  v.  Orgill,  34  Pa.  St. 
344- 

Rhode  Island.  —  Barrows  v.  Downs,  9  R.  I. 
446. 

Vermont.  —  Hastings  v.  Hopkinson,  28  Vt. 
108. 

12.  Lex  Loci  Contractus.  —  King  v.  Sarria,  69 
N.  Y.  24,  25  Am.  Rep.  128;  Hogg  v.  Orgill, 
34  Pa.  St.  344;  Barrow  v.  Downs,  9  R.  I.  446. 
And  see  Locke  v.  Lewis,  124  Mass.  11,  26  Am. 
Rep.  631;  Ward  v.  Newell,  42  Barb.  (N.  Y.j 
482,  28  How.  Pr.  (N.  Y.)  102.  See  also  Rosen- 
berg v.  Block,  50  N.  Y.  Super.  Ct.  357. 
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business  not  authorized  by  statute,  and  an  attempt  to  do  so  renders  the  firm 
an  ordinary  partnership  in  which  all  the  members  are  generally  liable.1  In 
most  states  limited  partnerships  are  authorized  to  be  formed  for  any  mercan- 
tile, mechanical,  manufacturing,  or  commercial  business.2  Some  businesses 
are  expressly  prohibited  ■ — usually  insurance  and  banking.3  The  statutes  of 
the  different  states  vary  in  detail,  and  the  only  safe  course  is  to  consult  the 
statutes  of  the  state  in  question  in  each  instance. 

5.  General  and  Special  Members  —  Number  of  Partners.  —  A  limited  partnership 
must  consist  of  both  general  and  special  partners.4  In  most  of  the  states  the 
statutes  provide  simply  that  there  shall  be  one  or  more  of  each  class  of  mem- 
bers, but  in  some  states  there  must  be  two  or  more  members  of  each  class, 
and  sometimes  the  number  of  special  partners  cannot  exceed  a  designated 
number.5 

General  and  Special  Partners  Defined.  —  The  partners  who  are  responsible  for  all 
the  debts  of  the  partnership  are  called  general  partners.6  A  special  partner  is 
the  member  whose  liability  is  limited  to  the  amount  which  he  has  contributed 
to  the  capital  stock.7 

Infant  as  Partner.  —  The  mere  fact  that  one  of  the  general  partners  is  an 
infant  will  not  render  the  special  partner  liable  as  a  general  partner,  where  it 
does  not  appear  that  the  infant  has  repudiated  the  contract  or  attempted  to 
avoid  its  obligations.8    An  infant  may  be  a  special  partner.9 

6.  Certificate  —  a.  Necessity.  —  The  persons  desirous  of  forming  a  limited 
partnership  must,  under  the  statutes  in  all  the  states,  make  and  execute  a  cer- 
tificate stating  certain  designated  facts.10    A  failure  to  make  and  file  a  certifi- 


1.  Effect  of  Engaging  in  Unauthorized  Business. 

—  McGehee  v.  Powell,  8  Ala.  827. 

2.  Authorized  Businesses.  —  See  the  codes  and 
statutes  of  the  various  states.  See  also  the 
following  cases:  Tracy  v.  Tuffiy,  134  U.  S. 
212;  Jacquin  v.  Buisson,  (N.  Y.  Super.  Ct.)  11 
How.  Pr.  (N.  Y.)  392;  Whittemore  v.  Macdon- 
ell.  6  U.  C.  C.  P.  550. 

Meaning  of  Term  "  Mercantile  Business."  — 
Buying  and  building  steamboats  and  employ- 
ing them  in  carrying  on  the  business  of  trans- 
portation of  passengers  and  merchandise  is  a 
mercantile  business  wilhin  the  meaning  of  the 
limited  partnership  statute.  Bowes  v.  Hol- 
land, 14  U.  C.  Q.  B.  322,  wherein  it  is  said 
that  the  exception  made  in  respect  to  banking 
and  insurance  companies  tends  to  show  the 
comprehensive  sense  in  which  the  word  "  mer- 
cantile" would,  in  the  apprehension  of  the 
legislature,  have  been  otherwise  understood. 

3.  Insurance  and  Banking  Prohibited.  —  Whitte- 
more v.  Macdonell,  6  U.  C.  C.  P.  550;  Bowes 
v.  Holland,  14  U.  C.  Q.  B.  322;  Tracy  v. 
Tuffiy,  134  U.  S.  212;  McGehee  v.  Powell,  8 
Ala.  827;  Ussery  v.  Crusman,  (Tenn.  Ch.  1898) 
47  S.  W.  Rep.  567;  California  Civil  Code, 
§  2477. 

An  Association  for  the  Purpose  of  Issuing  Bills 

to  Circulate  as  Money  is  not  prohibited  by  this 
provision  from  doing  the  act,  but  the  only  con- 
sequence resulting  from  the  act  is  to  make 
all  the  partners  generally  liable.  McGehee  v. 
Powell.  8  Ala.  827. 

4.  Both  General  and  Special  Partners  Necessary. 

—  Whittemore  v.  Macdonell,  6  U.  C.  C.  P. 
550;  Tracy  v.  Tuffiy,  134  U.  S.  212;  In  re 
Merrill,  12  Blatchf.  (U.  S.)  222;  Richardson  v. 
Carlton,  109  Iowa  515;  Spalding  v.  Black,  22 
Kan.  61;  Pierce  v.  Bryant,  5  Allen  (M'ass.)  91; 
Bowen  v.  Argall,  24  Wend.  (N.  Y.)  496;  Smith 


v.  Argall,  6  Hill  (N.  Y.)  479;  Richardson  v. 
Hogg,  38  Pa.  St.  153.  See  also  supra,  I.  r. 
Definition. 

5.  Number  of  Partners  —  Statutory  Begulation. 

■ — See  the  codes  and  statutes  of  the  various 
states. 

Under  statute  12  Vict.,  c.  75,  special  partner- 
ships in  Upper  Canada  must  consist  of  one  or 
more  general  partners  and  one  or  more  special 
partners.  Whittemore  v.  Macdonell,  6  U.  C. 
C  P.  550. 

The  Pennsylvania  statute  of  June  2,  1874, 
which  requires  not  less  than  three  persons  to 
unite  to  form  a  limit ed  partnership,  is  complied 
with  where  two  of  the  persons  uniting  are 
married  women  and  the  others  are  their  re- 
spective husbands.  Barnard,  etc.,  Mfg.  Co. 
v.  Packard,  28  U.  S.  App.  84,  64  Fed.  Rep. 
309,  citing  'with  approval  Steffen  v  Smith,  159 
Pa.  St.  207. 

6.  General  Partners  Defined.  —  Spalding  v. 
Black,  22  Kan.  61. 

7.  Special  Partner  Defined.  —  Whittemore  v. 
Macdonell,  6  U.  C.  C.  P.  550;  Richardson  v. 
Carlton,  109  Iowa  515;  Spalding  v.  Black.  22 
Kan.  61;  Madison  County  Bank  «/.  Gould,  5 
Hill  (N.  Y.)  312;  Bell  v.  Merrifield,  28  Hun 
(N.  Y.)  222. 

8.  Infancy  of  General  Partner. —  Continental 
Nat.  Bank  v.  Strauss,  137  N.  Y.  148. 

9.  Infant  Partner  in  Commendam  —  Emancipa- 
tion. —  Jonau  v.  Blanchard,  2  Rob.  (La.)  513. 

10.  Statutory  Certificate  Necessary — California. 
—  Civ.  Code,  §  2479. 

Massachusetts.  —  Haggeriy  v.  Foster,  103 
Mass.  17. 

Missouri.  —  Selden  v.  Hall,  21  Mo.  App.  459. 

Arew  York.  —  Bowen  v.  Argall,  24  Wend. 
(N.  Y.)496;  Smith  v.  Argall,  6  Hill  (N.  YO479, 
ajfirmed  3  Den.  (N.  Y.)  435;  Fifth  Ave.  Bank 
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cate  complying  with  the  statute  renders  the  firm  a  general  partnership.1 

b.  Contents  and  Sufficiency  —  (i)  In  General.  —  The  facts  required  to 
be  stated  in  the  certificate  are  specifically  prescribed  by  the  statute,  and  vary 
more  or  less  in  the  different  states.2  The  usual  facts  required  to  be  stated  are, 
the  firm  name  under  which  the  partnership  business  is  to  be  conducted;3  the 
general  nature  of  the  partnership  business;4  the  place  where  such  business  is 
to  be  conducted  ;  5  the  names  of  the  partners,  general  and  special,6  designating 


v.  Colgate,  54  N.  Y.  Super.  Ct.  193;  Levy  v. 
Lock,  C.  PI.  (Gen.  T.)47  How.  Pr.  (N.  Y.)  394; 
Manhattan  Co.  v.  Laimbeer,  108  N.  Y.  578. 

Pennsylvania.  —  Hogg  v.  Orgill,  34  Pa.  St. 
344. 

Tennessee.  — Ussery  v.  Crusman,  (Tenn. 
Ch.  1898)  47  S.  W.  Rep.  567. 

Canada.  —  Patterson  v.  Holland,  7  Grant 
Ch.  (U.  C.)  5. 

Summary  Statement  of  Essentials  hi  Louisiana. 
— "  Where  a  party  iniends  to  become  a  part- 
ner in  commendam,  all  that  the  law  requires 
him  to  do  to  secure  to  himself  the  protection 
which  it  allows  lo  persons  in  that  condition  is 
that  there  be  an  act  drawn  up  showing  his  in- 
tention to  become  a  partner  of  a  stated  limited 
responsibility,  the  nature  and  extent  of  his 
actual  or  eventual  contribution  or  liability, 
[and]  the  advantages  which  the  concern  is  to 
allow  him  as  an  indemnity  for  his  advances." 
Ulman  v.  Briggs,  32  La.  Ann.  660. 

1.  Effect  of  Insufficient  Certificate — Pennsyl- 
vania. —  Vanhorn  v.  Corcoran,  127  Pa.  St.  255; 
Siegel  v.  Wood,  3  Pa.  Dist.  463;  Sheble  v. 
Strong,  128  Pa.  St.  315;  Eliot  v.  Himrod,  108 
Pa.  St.  569;  Hill  v.  Stetler,  127  Pa.  St.  145; 
Gearing  v.  Carroll,  151  Pa.  St.  79,  30  W.  N.  C. 
(Pa  )  535;  Haslet  v.  Kent,  160  Pa.  St.  85. 

Sjiith  Carolina. — Spencer  Optical  Mfg.  Co. 
v.  Johnson,  53  S.  Car.  533. 

Canada.  —  Patterson  v.  Holland,  7  Grant  Ch. 
(U.  C.)  5. 

Questions  of  Law  for  the  Court.  —  If  the  defect 
appears  upon  the  face  of  the  certificate,  it  is 
the  duty  of  the  court  to  rule  as  a  mat  ter  of  law 
that  the  persons  are  liable  as  general  partners. 
Vanhorn  v.  Corcoran,  127  Pa.  St  255;  Siegel 
v.  Wood,  3  Pa.  Dist.  467. 

2.  Under  the  Missouri  Statute  the  certificate 
need  not  state  what  amount  each  partner  may 
draw  from  the  partnership  business  for  his  in- 
dividual use,  and  such  a  statement  in  the  cer- 
tificate is  surplusage.  Selden  v.  Hall,  21  Mo. 
App.  459. 

3.  Firm  Name  Must  Be  Stated  —  United  States. 
—  Tracy  v.  Tuffly,  134  U.  S.  212. 

California.  —  Civ.  Code,  §  2479. 
Illinois.  —  Pfirmann  v.  Henkel,  1  111.  App. 
145. 

New  York.  —  Hardt  v.  Levy,  72  Hun  (N.  Y.) 
229;  Levy  v.  Lock,  (C.  PI.  Gen.  T.)  47  How. 
Pr.  (M.  Y.)  394;  Johnson  v.  McDonald.  (Supm. 
Ct.  Gen.  T.)  2  Abb.  Pr.  (N.  Y.)  292;  Fifth  Ave. 
Bnk  v.  Colgate,  120  N.  Y.  386. 

Pennsylvania.  —  Hogg  v.  Orgill,  34  Pa.  St. 
344:  Blumenthal  v.  Whitaker,  170  Pa.  St.  309. 

Tennessee.  —  Ussery  v.  Crusman,  (Tenn.  Ch. 
1898)  47  S.  W.  Rep.  567. 

Canada. — Whi'temore  v.  Macdonell,  6  U.  C. 
C.  P.  550. 

4.  Nature  of  Partnership  Business  Must  Be 
Stated  —  United  States.  —  Tracy  v.  Tuffly,  134 
U.  S.  212. 
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California.  —  Civ.  Code,  §  2479. 
Illinois.  —  Pfirmann  v.  Henkel,  1  111.  App. 
145. 

Jl/issomu —  Selden  v.  Hall,  2r  Mo.  App. 
459- 

New  York.  —  Levy  v.  Lock,  (C.  PI.  Gen.  T.) 
47  How.  Pr.  (N.  Y.)  394;  Johnson  v.  McDonald, 
(Supm.  Ct.  Gen.  T.)  2  Abb.  Pr.  (N.  Y.)2g2; 
Fifth  Ave.  Bank  v.  Colgate,  120  N.  Y.  386. 

Pennsylvania.  —  Hogg  v.  Orgill,  34  Pa.  St. 
344- 

Tennessee.  —  Ussery  v.  Crusman,  (Tenn.  Ch. 
189S)  47  S.  W.  Rep.  567. 

Canada.  —  Benedict  v.  Van  Allen,  17  U.  C. 
Q.  B.  234;  Patterson  v.  Holland,  7  Grant  Ch. 
(U.  C.)  5. 

Sufficiency  of  Description.  —  A  description  of 
the  business  to  be  carried  on  as  that  of  "  gen- 
eral dealers  "  is  insufficient.  Benedict  v.  Van 
Allen,  17  U.  C.  Q.  B.  234. 

5.  The  Removal  of  the  Place  of  Eusiness  of  a 
limited  partnership  from  the  county  where  it 
was  established  and  where  the  certificate  re- 
quired by  the  statute  has  been  duly  filed  in  the 
county  clerk's  office,  to  another  county,  and 
the  continuance  of  business  there  without  filing 
in  the  clerk's  office  in  that  county  any  new  cer- 
tificate, renders  it  a  general  partnership  and 
the  special  partners  liable  as  general  partners. 
Van  Kiper  v.  Poppenhausen,  43  N.  Y.  68. 

6.  Names  of  General  and  Special  Partners  — 
United  States.  — Tracy  v.  Tuffly,  134  U.S.  212. 

California.  —  Civ.  Code,  §  2479. 
Illinois.  —  Pfirmann  v.  Henkel,  I  111.  App. 
145. 

Missouri.  —  Selden  v.  Hall,  2)  Mo  App.  459. 

New  York.  —  Bowen  v.  Argall,  24  Wend. 
(N.  Y.)  496;  Hardt  v.  Ltvy,  72  Hun  (N.  Y.) 
229;  Jacqnin  v.  Buisson,  (N.  Y.  Super.  Ct.)  11 
How.  Pr.  (N.  Y.)  392;  Levy  v.  Lock,  (C.  PI. 
Gen.  T.)  47  How.  Pr.  (N.  Y.)  394;  Johnson  v. 
McDonald,  (Supm.  Ct.  Gen.  T.)  2  Abb.  Pr.  (N. 
Y.)  292;  Fifth  Ave.  Bank  v.  Colgate,  120  N. 
Y.  386. 

Pennsylvania.  —  Haddock  v.  Grinnell  Mfg. 
Corp.,  109  Pa.  St.  380;  Blumenthal  v.  Whita- 
ker, 170  Pa.  St.  309. 

Tennessee.  —  Ussery  v.  Crusman,  (Tenn.  Ch. 
1898)  47  S.  W.  Rep.  567. 

Canada.  —  Benedict  v.  Van  Allen,  17  U.  C. 
Q.  B.  234;  Whittemore  v.  Macdonell,  6  U.  C. 
C.  P.  551;  Patterson  v.  Holland,  7  Grant  Ch. 
(U.  C.)  5. 

What  Constitutes  "Full  Name."  —  See  infra, 
this  section,  Firm  Sign. 

Where  the  statute  requires  the  full  names 
of  the  partners  to  be  inserted,  it  is  sufficient 
if  the  names  as  signed  to  the  statement  are  in 
the  form  habitually  used  ty  them  in  the  busi- 
ness, and  by  which  they  are  generally  known 
in  the  community.  Laflin,  etc.,  Powder  Co. 
v.  Steytler,  29  W.  N.  C.  (Pa.)  230,  146  Pa.  St. 
434- 
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which  are  general  and  which  are  special  partners,1  and  giving  their  places  of 
residence.*  The  time  of  commencement  and  termination  of  the  partnership 
must  be  stated.3 

(2)  Statement  as  to  Capital  CoJitribnted.  —  The  Amount  of  Capital  Contributed  by- 
each  special  partner  must  be  stated.4 

Nature  and  Value  of  Property  Contributed.  —  Where  the  contribution  of  the  special 
partner  is  not  required  to  be  in  cash,  but  may  be  made  either  in  cash  or  prop- 


1.  Designating  General  and  Special  Partners  — 

United  States.  —  Tracy  v.  Tuffly,  134  U.  S.  212. 

California.  —  Civ.  Code,  §  2479. 

Illinois.  —  Pfirmann  v.  Henkel,  1  111.  App. 
145- 

New  York.  —  Bowen  v.  Argall,  24  Wend.  (N. 
Y.)  496;  Hardt  v.  Levy,  72  Hun  (N.  Y.)  229; 
Johnson  v.  McDonald,  (Supm.  Ct.  Gen.  T.)  2 
Abb.  Pr.  (N.  Y.)  292;  Fifth  Ave.  Bank  v.  Col- 
gate, 120  N.  Y.  386. 

Pennsylvania.  —  Haddock  v.  Grinnell  Mfg. 
Corp.,  109  Pa.  St.  380. 

Tennessee.  —  Ussery  v.  Crusman,  (Tenn.  Ch. 
1898)  47  S.  W.  Rep.  567. 

Canada.  —  Benedict  v.  Van  Allen,  17  U.  C. 
Q.  B.  234;  Whittemore  v.  Macdonell,  6  U.  C. 

C.  P.  551. 

2.  Stating  Residence  of  Partners  —  United 
States.  —  Tracy  v.  Tuffly,  134  U.  S.  212. 

California.  —  Civ.  Code,  ^  2479. 
Illinois.  —  Pfirmann  v.  Henkel,  I  111.  App. 
145- 

Missouri. — Selden  v.  Hall,  21  Mo.  App. 
459- 

New  York.  —  Bowen  v.  Argall,  24  Wend. 
(N.  Y.)  496;  Lachaise  v.  Marks,  4  E.  D.  Smith 
(N.  Y.)6io;  Johnson  v.  McDonald,  (Supm.  Ct. 
Gen.  T.)  2  Abb.  Pr.  (N.  Y.)  292. 

Pennsylvania.  —  Hogg  v.  Orgill,  34  Pa.  St. 
344;  Haddock  v.  Grinnell  Mfg.  Corp.,  109  Pa. 
St.  380. 

Tennessee.  —  Ussery  v.  Crusman,  (Tenn.  Ch. 
1898)  47  S.  W.  Rep.  567. 

Canada.  —  Benedict  v.  Van  Allen,  17  U.  C. 
Q.  B.  234. 

Sufficiency  of  Designation  of  Residence  —  Names 
of  City  and  State.  —  Lachaise  v.  Marks,  4  E. 

D.  Smith  (N.  Y.)  610. 

3.  Time  of  Commencement  and  Termination  of 
Partnership —  United  States.  — Tracy  v.  Tuffly, 
134  U.  S.  212. 

California.  —  Civ.  Code,  §  2479. 
Illinois.  —  Pfirmann  v.  Henkel,  1  111.  App. 
145- 

Missouri.  —  Selden  v.  Hall,  21  Mo.  App. 
459- 

New  York.  —  Madison  County  Bank  v. 
Gould,  5  Hill  (N.  Y.)3ir;  Haggerty  v.  Taylor, 
10  Paige  (N,  Y.)  262;  Hardt  v.  Levy,  72  Hun 
(N.  Y.)  229;  Levy  v.  Lock,  (C.  PI.  Gen.  T.)  47 
How.  Pr.  (N.  Y.)  394;  Johnson  v.  McDonald, 
(Supm.  Ct.  Gen.  T.)  2  Abb.  Pr.  (N.  Y.)  292; 
Fifth  Ave.  Bank  v,  Colgate,  120  N.  Y.  386. 

Pennsylvania.  —  Hogg  v.  Orgill,  34  Pa.  St. 
344;  Haddock  v.  Grinnell  Mfg.  Corp.,  109  Pa. 
St.  380;  Biumenthal  v.  Whitaker,  170  Pa.  St. 
309- 

Canada.  —  Benedict  v.  Van  Allen,  17  U.  C. 
Q.  B.  234;  Whittemore  v.  Macdonell,  6  U.  C.  C. 
P.  551;  Patterson  v.  Holland,  7  Grant  Ch. 
('J.  C.)  5. 

4.  Contribution  of  Special  Partner  Must  Be 
Stated —  United    States. — In    re    Merrill,  12 


Blatchf.  (U.  S.)  221;  Tracy  v.  Tuffly,  134  U.  S. 
212. 

California.  —  Civ.  Code,  §  2479. 
Illinois.  —  Wilson  v.  Bean,  33  III.  App.  529; 
Pfirmann  v.  Henkel,  r  111.  App.  145. 

Alassachusetts.  —  Haggerty  v.  Foster,  103 
Mass.  17. 

New  York.  —  Hardt  v.  Levy,  72  Hun  (N.  Y.) 
229;  Fifth  Ave.  Bank  v.  Colgate,  54  N.  Y. 
Super.  Ct:  193,  120  N.  Y.  386;  Levy  v.  Lock, 
(C.  PI.  Gen.  T.)47  How.  Pr.  (N.  Y.)  394;  John- 
son v.  McDonald,  (Supm.  Ct.  Gen.  T.)  2  Abb. 
Pr.  (N.  Y.)  292;  Van  Ingen  v.  Whitman,  62  N. 
Y.  513;  Durant  v.  Abendroih,  41  N.  Y.  Super. 
Ct.  59:  Jacquin  v.  Buisson,  (N.  Y.  Super.  Ct.) 
11  How.  Pr.  (N.  Y.)  392. 

Pennsylvania.  —  Richardson  v.  Hogg,  38  Pa. 
St.  153;  Haddock  Grinnell  Mfg.  Corp.,  109 
Pa.  St.  380;  Biumenthal  v.  Whitaker,  170  Pa. 
St.  309;  Hogg  v.  Orgill,  34  Pa.  St.  344. 

South  Carolina.  —  Spencer  Optical  Mfg.  Co. 
v.  Johnson,  53  S.  Car.  533. 

Tennessee.  —  Usserv  v.  Crusman,  (Tenn.  Ch. 
1898)  47  S.  W.  Rep.  567. 

Virginia.  —  McArthur  v.  Chase,  13  Gratt. 
(Va.)  694. 

Canada.  —  Whittemore  v.  Macdonell,  6  U.  C. 
C.  P.  551;  Patterson  v.  Holland,  7  Grant  Ch. 
(U.  C.)  5;  Benedict  v.  Van  Allen,  17  U.  C.  Q. 
B.  234. 

A  Certificate  Stating  Merely  the  Aggregate  Sum 
Contributed  by  All  the  Special  Partners  is  not  a 

substantial  compliance  with  the  statute  requir- 
ing a  siatement  of  the  amount  of  capital  con- 
tributed by  each  special  partner.  Spencer 
Optical  Mfg.  Co.  v.  Johnson,  53  S.  Car.  533. 

Actually  Paid  In.  —  The  certificate  must  state 
that  the  contribution  of  the  special  partner  has 
been  actually  paid  in.  Johnson  v.  McDonald, 
(Supm.  Ct.  Gen.  T.)  2  Abb.  Pr.  (N.  Y.)  292. 

In  Louisiana  the  partnership  act  or  articles 
must  specify  the  amount  which  the  partner 
in  cominendam  has  paid  or  binds  himself  to 
pay.    Ulman  v.  Biiggs,  32  La.  Ann.  (6o. 

Under  the  Missouri  Statute,  the  certificate  must 
state  the  amount  of  cash  actually  contributed 
by  each  special  partner,  and  the  amountagreed 
to  be  contributed  by  each  special  partner,  if 
any;  and  if  not  paid  in,  when  it  is  to  be  paid 
in.  A  certificate  stating  the  amount  of  the 
contribution  to  be  made  by  the  special  part- 
ner, and  that  such  contribution  is  to  be  paid 
prior  to  the  recording  of  the  statement,  is  suffi- 
ciently definite  as  to  the  time  of  the  payment, 
because  the  particular  time  prior  to  the  record- 
ing of  the  statement  at  which  payment  was  to 
be  made  is  immaterial  and  unimportant.  But 
it  is  not  necessary  for  the  certificate  to  contain 
any  statement  concerning  the  amounts  to  be 
contributed  by  the  general  partners,  and  any 
statement  in  that  regard  will  be  regarded  as 
mere  surplusage.  Selden  v.  Hall,  21  Mo.  App. 
459- 
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erty,1  the  certificate  must  state  the  nature  of  the  special  partner's  contribution 
—  whether  it  was  made  in  cash  or  property,  and  if  made  in  property  it  should 
state  the  nature  and  value  of  the  property  contributed.2  Insufficiency  of  the 
certificate  in  this  regard  will  render  all  the  members  liable  as  general  partners.3 
The  object  of  this  requirement  is  to  enable  creditors  to  ascertain  precisely  of 
what  the  property  contributed  consisted,  and  to  judge  its  value,  so  that  they 
may  determine  for  themselves  how  far  they  may  safely  extend  credit  to  the 
firm.4  If  the  statement  in  the  certificate  is  insufficient  for  this  purpose,  it  is 
not  a  sufficient  compliance  with  the  statute.5  A  defective  statement  cannot 
be  supplemented  and  cured  by  evidence  to  show  that  there  really  was  property 
contributed  and  that  it  was  of  the  value  indicated.0  The  required  statement 
must  be  made  in  the  certificate  itself;  a  reference  to  other  papers  is  insuffi- 
cient.7 The  cash  value  of  the  property  contributed  should  be  stated,8  but 
the  mere  fact  that  the  valuation  placed  upon  such  property  is  excessive,  and 
even  grossly  so,  will  not  render  the  special  partners  personally  liable  to  cred- 
itors if  it  was  made  in  good  faith.9  A  mere  lumping  valuation  is  not 
sufficient.10 

c.  False  Statements  in  Certificate.  —  To  guard  against  deceit  it  is 
very  generally  provided  that  if  any  false  statement  is  made  in  the  certificate, 
all  the  persons  interested  in  the  partnership  shall  be  liable  for  all  the  engage- 
ments thereof  as  general  partners.11    It  is  immaterial  that  the  statement  was 


1.  See  infra,  this  section,  Contributions  to 
Capital. 

2.  Stating  Nature  of  Contribution.  —  Holliday 
v.  Union  Bag,  etc.,  Co.,  3  Colo.  34.2;  Wilson  v. 
Bean,  33  111.  App.  529;  Vandike  v.  Rosskam, 
67  Pa.  St.  330;  Maloney  v.  Bruce,  94  Pa.  St. 
252;  Cock  v.  Bailey,  146  Pa.  St.  328;  Sheble  v. 
Strong,  12S  Pa  Si.  315;  Haslet  7/.  Kent,  160 
Pa.  St.  85,  3+  VV.  N.  C.  (Pa.)  58;  Blumenthal 
v.  Whilaker,  170  Pa.  St.  309;  Siegel  v.  Wood, 
3  Pa.  Dist.  463;  Spencer  Optical  Mfg.  Co.  v. 
Johnson,  53  S.  Car.  533. 

3.  General  Liability  the  Penalty  for  Insufficiency. 
—  Maloney  ?/.  Bruce,  94  Pa.  St.  252;  Eliot  v. 
Himrod,  108  Pa.  St.  569;  Siegel  v.  Wood,  3 
Pa.  Dist.  464;  Sheble  v.  Strong,  128  Pa.  St. 
315;  Gearing  v.  Carroll,  151  Pa.  St.  79,  30  W. 
N.  C.  (Pa.)  535- 

4.  Object  of  Requirement.— Reynolds  v.  Creve- 
ling,  4  Pa.  Dist.  419;  Vanhorn  v.  Corcoran,  127 
Pa.  St.  255;  Rehfus  v.  Moore,  134  Pa.  St.  471; 
Hislet  v.  Kent,  160  Pa.  St.  85;  Blumenthal  v. 
Whitaker,  170  Pa.  St.  309,  citing  Maloney  v. 
Bruce,  94  Pa.  St.  249. 

5.  Sufficiency  of  Description  of  Property  Con- 
tributed.— -See  generally  Vanhorn  v.  Corcoran, 
127  Pa.  St.  255;  Maloney  v.  Bruce,  94  Pa.  St. 
249;  Gearing  v.  Carroll,  151  Pa.  St.  85; 
Blumenthal  v.  Whitaker,  170  Pa.  St.  309; 
Laflin,  etc.,  Powder  Co.  v.  Steytler,  29  W.  N. 
C.  (Pa.)  230,  146  Pa.  St.  434. 

In  Pennsylvania,  while  the  cases  under  the 
Acts  of  1874  and  1876  are  not  always  in  point 
under  the  Act  of  1836,  they  are  authority  upon 
the  point  that  the  certificate  musl  state  in  de- 
tail the  nature  and  value  of  the  goods  con- 
tributed instead  of  cash,  because  the  purpose 
in  setting  out  the  nature  and  value  of  the 
goods  in  the  case  of  a  general  stock  company 
is  the  same  as  in  the  case  of  a  limited  partner- 
ship. Blumenthal  v.  Whitaker,  170  Pa.  St. 
309- 

The  Description  of  a  Patent  Right  by  the  num- 
ber, date,  and  subject  of  the  letters  patent,  and 


the  name  of  the  inventor,  is  sufficient.  Rehfus 
v.  Moore,  134  Pa.  St.  462. 

6.  Evidence  Inadmissible  to  Aid  Statement.  — 
Vanhorn  v.  Corcoran,  127  Pa.  St.  255.  See 
also  Gearing  v.  Carroll,  151  Pa.  St.  79. 

7.  Certificate  Not  Aided  by  Reference. — Blumen- 
thal v.  Whitaker,  170  Pa.  St.  309. 

8.  Cash  Value  Should  Be  Stated.  —  Holliday  v. 
Union  Bag,  etc.,  Co.,  3  Colo.  342. 

9.  Excessive  Valuation.  —  Rehfus  Moore, 
134  Pa.  St.  462,  distinguishing  Sheble  v.  Strong, 
128  Pa.  St.  315.  See  also  Cock  v.  Bailey,  146 
Pa.  St.  328. 

10.  A  Lumping  Valuation  Not  Sufficient.  — 
Maloney  v.  Bruce,  94  Pa.  St.  249;  Rehfus  v. 
Moore,  134  Pa.  St.  462;  Gearing  v.  Carroll,  151 
Pa.  St.  85;  Blumenthal  v.  Whitaker,  170  Pa. 
St.  309. 

Where  the  schedule  contains  a  full  descrip- 
tion by  location,  metes,  and  bounds,  of  each 
piece  of  real  estate  contributed,  and  a  state- 
ment of  the  undivided  interest  therein  con- 
tributed by  each  member,  with  a  valuation  of 
the  total  contribution  so  made  by  each,  and  a 
valuation  of  all  the  lands  as  a  whole,  the  re- 
quirements of  the  Act  of  1876  are  substantially 
complied  with.  Cock  v.  Bailey,  146  Pa.  St. 
328. 

11.  False  Certificate  Imposes  General  Liability 

—  United  States.  —  Abendrolh  v.  Van  Dolsen, 
131  U.  S.  66,  affirming  97  N.  Y.  132. 

California.  —  Civ.  Code,  §  2480. 

Colorado.  —  Holliday  v.  Union  Bag,  etc., 
Co.,  3  Colo.  342. 

Illinois. — Wilson  v.  Bean,  33  111.  App.  529. 

Massachusetts.  —  Pierce  v.  Bryant,  5  Allen 
(Mass.)  91;  Haggerty  v.  Foster,  103  Mass.  17. 

Michigan.  —  Hogan  z .  Hadzsits,  113  Mich. 
568. 

New  York.  —  Madison  County  Bank  v. 
Gould,  5  Hill  (N.  Y.)  309;  Kohler  v.  Linden- 
meyr,  58  Hun  (N.  Y.)  513;  Hardt  v.  Levy,  72 
Hun  (N.  Y.)  229;  Beers  v.  Reynolds,  12  Bark 
(N.   Y.)  288;    Haviland  v.  Chace,  39  Baib. 

Volume  XIX. 


Establishment  of  Relation.      LIMITED  PARTNERSHIP. 


Certificate. 


not  intentionally  false.  The  object  of  the  statute  is  thwarted  by  an  uninten- 
tional as  well  as  by  an  intentional  untruth.1  But  falsity  in  respect  to  imma- 
terial matters  not  required  by  the  statute  to  be  stated  in  the  certificate  will 
not  render  special  partners  liable  as  general  partners.2  A  false  statement  with 
reference  to  contribution  of  the  special  partner  is  material  and  will  impose  gen- 
eral liability.3  It  is  usually  held  that  the  certificate  speaks  ficm  the  time  it 
is  filed,  and  if  at  that  moment  all  its  statements  are  true,  there  is  bcth  a 
substantial  and  a  literal  compliance  with  the  statute.4  Seme  cases,  however, 
take  a  different  view  and  hold  that  the  certificate  speaks  as  of  the  time  it  was 
made  and  not  as  of  the  time  it  was  filed.6  A  nmilar  question  arues  with 
respect  to  the  affidavit  required  by  the  statute,  and  will  be  hereafter  considered.6 
d.  Acknowledgment  or  Proof.  —  In  most  states  the  several  persons 
signing  the  certificate  must  acknowledge  it,  or  their  signatures  must  be  proved 
by  witnesses  as  in  the  case  of  a  deed  conveying  real  estate.7    The  statute  pro- 


(N.  Y.)  285;  Durant  v.  Abendrolh,  41  N.  Y. 
Super.  Ct.  53;  Mag-inn  v.  Lawrence,  45  N.  Y. 
Super  Ct.  235;  Loomis  v.  Hoyt,  52  N.  Y.  Super. 
Ct.  287;  Bulkley  v.  Marks,  (C.  PI.  Gen.  T.)  15 
Abb.  Pr.  (N.  Y.)  454;  Ropss  v.  Colgate,  (Supm. 
Ct.  Spec.  T.)  T7  Abb.  N.  Cas.  (N.  Y.)  136;  Van 
Ingen  v.  Whitman,  62  N.  Y.  513;  Sharp  v. 
Hutchinson,  100  N.  Y.  535;  White  v.  Eiseman, 
134  N.  Y.  103;  Buck  v.  Alley,  145  N.  Y.  494; 
Fulmer  v.  Abendroth,  (Supm.  Ct.  Gen.  T.)  2 
N.  Y.  St.  Rep.  123.  _ 

Pennsylvania. — Singer  v.  Kelly,  44  Pa.  St. 
145;  Vandike  v.  Rosskam,  67  Pa.  St.  330; 
Hite  Natural  Gas  Co.'s  Appeal,  118  Pa.  St. 
436;  Tilge  v.  Brooks,  124  Pa.  St.  178.  23  W. 
N.  C.  (Pa.)  293;  Sheble  v.  Strong,  128  Pa.  Si. 
315;  Eliot  v.  Himrod,  108  Pa.  St.  569;  Hill  v. 
Steiler,  127  Pa.  St.  145;  Fourth  St.  Nat.  Bank 
v.  Whitaker,  170  Pa.  St.  297,  37  W.  N.  C. 
(Pa  )  74;  Reitzel  v.  Whitaker,  170  Pa.  Si.  306, 
37  W.  N.  C.  (Pa.)  80;  Siegel  v.  Wood,  3  Pa. 
Dist.  463;  Matter  of  Mill  Work,  etc.,  Co.,  4 
Pa.  Super.  Ct.  106. 

Tennessee.  —  Usserv  v.  Crusman,  (Tenn. 
Ch.  1898)  47  S.  W.  Rep.  567. 

Virginia. — McArlhur  v.  Chase,  13  Gratt. 
(Va.)  683. 

Canada.  —  Watts  v.  Taft,  16  U.  C.  Q.  B.  258; 
Whittemore  v.  Macdonell,  6  U.  C.  C.  P.  551; 
Patterson  v.  Holland,  7  Grant  Ch.  (U.  C.)  5. 

1.  Intention  Immaterial.  —  Van  Ingen  v. 
Whitmin,  62  N.  Y.  513. 

2.  Immaterial  Falsity.  —  Selden  v.  Hall,  21 
Mo.  App.  459  (falsity  as  lo  lime  of  contribu- 
tion). 

3.  False  Statements  as  to  Contribution.  —  Ful- 
mer v.  Abendroth,  (Supm.  Ct.  Gen.  T.)  2  N. 
Y.  St.  Rep.  123. 

Illustrations.  —  The  certificate  of  a  special 
partner  which  sets  forth  that  he  contributed 
goods  to  the  value  of  a  certain  amount,  the 
fact  being  that  the  new  firm  assumed  lo  dis- 
charge and  did  discharge  the  old  firm's  debt 
to  the  special  partner,  is  substantially  true  and 
renders  the  special  partner  liable  as  a  general 
partner.    Wilson  v.  Bean,  33  111.  App.  529. 

A  statement  in  the  certificate  that  the  special 
partner  has  contributed  a  certain  sum,  when 
in  fact  a  portion  of  that  sum  has  been  con- 
tributed by  another  person,  for  the  purpose  of 
securing  the  rights  and  benefits  of  a  special 
partner  without  becoming  one,  renders  all  the 
parties  liable  as  general  partners.  Bulkley 
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v.  Marks,  (C.  PI.  Gen.  T.)  15  Abb.  Pr.  (N.  Y.) 

454- 

4.  Certificate  Speaks  from  Date  of  Filing. — 

Ropes  v.  Colgate,  (Supm.  Ct.  Spec.  T.j  17 
Abb.  N.  Cas.  (N.  Y.)  136,  afprcved  and  fol- 
lowed \n  White  v.  Eiseman,  134  N.  Y.  103. 

Reason  for  Eule.— It  is  immaterial  that  at 
the  date  of  the  certificate  and  at  ihe  lime 
when  it  was  signed  by  one  partner  ihe  special 
capital  had  not  been  paid  in  as  staled,  since 
the  paper  insirument  does  not  become  the  cer- 
tificate referred  to  in  the  statute  until  it  is  a 
compleled  instrument  made,  acknowledged, 
filed,  and  recorded,  so  as  to  create  the  partner- 
ship. Ropes  v.  Colgate,  (Supm.  Ct.  Spec.  T.) 
17  Abb.  N.  Cas.  (N.  Y.)  136;  Manhattan  Co. 
v.  Colgate.  (C.  PI.  Gen.  T.)  1  N.  Y.  St.  Rep. 
615,  distinguishing  Durant  v.  Abendrolh,  69  N. 
Y.  148.  25  Am.  Rep.  158 

This  last  case  was  expressly  disapproved  in 
Selden  v.  Hall,  21  Mo.  App.  459. 

5.  View  that  Certificate  Speaks  as  of  the  Time 
It  Was  Made.  —  Yernon  v.  Brunson,  54  N.J. 
L.  586. 

6.  See  infra,  this  section.  Affidavit. 

7.  Acknowledgment  of  Proof  Necessary  —  United 
States.  —  Tracy  v.  Tuffly,  134  U.  S.  212;  Hub- 
bard v.  Morgan,  12  Fed.  Cas.  No.  6,817. 

Illinois.  —  Walker  v.  Wood,  170  111.  463; 
Pnrmann  v.  Henkel,  1  111.  App.  145. 

Missouri.  —  Selden  ».  Hall,  21  Mo.  App.  459. 

New  York.  —  Bowen  v.  Argall,  24  Wend. 
(N.  Y.)  496;  Madison  County  Bank  v.  Gould, 
5  Hill  (N.  Y.)  311;  Smith  v.  Argall,  6  Hill 
(N.  Y.)  479,  affirmed  3  Den.  (N.  Y.)  435; 
Haggerty  v.  Taylor,  10  Paige  (N.  Y.)  262; 
Levy  v.  Lock,  (C.  PI.  Gen.  T.)  47  How.  Pr. 
(N.  Y.)  394;  Johnson  v.  McDonald,  (Supm.  Ct. 
Gen.  T.)  2  Abb.  Pr.  (N.  Y.)  292;  Fifth  Ave. 
Bank  v.  Colgate,  120  N.  Y.  386. 

Pennsylvania. —  Haddock  v.  Grinnell  Mfg. 
Corp.,  109  Pa.  St.  380;  Siegel  v.  Wood,  3  Pa. 
Dist.  464. 

Tennessee.  —  Ussery  v.  Crusman,  (Tenn.  Ch. 
1898)  47  S.  W.  Rep.  567. 

Acknowledgment  by  Attorney  in  Fact.  — 
Where  the  certificate  and  acknowledgment 
purport  lobe  made  by  an  attorney  in  fact,  and 
there  is  no  evidence  of  any  authority  in  such 
person  to  act  as  attorney  in  fact,  the  articles 
so  executed  and  acknowledged  are  not  suffi- 
cienl  to  form  a  limited  partnership.  The 
acknowledgment  of  iuelf  is  not  sufficient  lo 
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vides  before  whom  the  acknowledgment  may  be  made,  usually  designating  for 
that  purpose  any  officer  authorized  to  take  an  acknowledgment  of  a  deed  of 
land.1 

e.  Record  —  Necessity.  —  The  statutes  universally  require  the  certificate  to 
be  filed  and  recorded.3  A  failure  to  record  properly  the  certificate  or  articles 
renders  all  the  partners  liable  as  general  partners.3  The  special  partner  must, 
at  his  peril,  see  to  it  that  the  statute  is  complied  with,4  because,  until  the  cer- 
tificate is  properly  recorded,  no  limited  partnership  will  be  deemed  to  have 
been  formed.5 

The  Principal  Object  of  requiring  the  certificate  to  be  recorded  is,  of  course,  to 
furnish  notice  to  creditors  of  the  terms  of  the  partnership.6 

The  Time  within  which  the  certificate  must  be  recorded  is  sometimes  fixed 
by  the  statute.7 

was  registered  in  the  mortgage  office,  in  a  cer- 
tain  book  of  which  the  number  and  folio  are 
given,  raises  a  legal  presumption  that  the  reg- 
istry was  made  in  the  manner  prescribed  by 
law,  especially  when  no  attempt  has  been 
made  to  disprove  the  truth  and  correctness  of 
the  certificate.  Rayne  v.  Terrell,  33  La.  Ann. 
812. 

4.  Special  Partner  Must  See  that  Record  Is  Made. 

—  Pfirmann  v.  Henkel,  1  111.  App.  149. 

The  Neglect  of  the  Recording  Officer  to  record 
the  certificate  after  it  has  been  duly  filed  for 
record  will  not  render  the  special  partner  gen- 
erally liable.  Manhattan  Co.  v.  Laimbeer,  108 
N.  Y.  578.  And  see  Henkel  v.  Heyman,  91 
111.  96;  Pfirmann  v.  Henkel,  1  111.  App.  145. 

The  contrary  is  held  in  Michigan.  Gray  v. 
Gibson,  6  Mich.  300. 

After  prima  facie  proof  of  record,  as  the 
recorder's  certificate  thai  the  document  was 
duly  recorded,  etc.,  the  burden  is  on  the  plain- 
tiff who  attacks  its  validity  to  show  that  the 
record  is  irregular.  Ulman  v.  Briggs,  32  La. 
Ann.  657;  Rayne  v.  Terrell,  33  La.  Ann.  812; 
Hampden  Bank  v.  Morgan,  2  Haz.  Reg.  (U. 
S.)  57,  11  Fed.  Cas.  No.  6,008. 

5.  See  infra,  this  section,  When  Partnership 
Begins. 

Where  there  is  no  record  of  such  a  statement 
as  the  statute  requires,  there  is  no  statutory 
association.    Sheble  v.  Strong,  128  Pa.  St.  315. 

Mistake  or  Inadvertence  No  Excuse.  —  Pfirmann 
v.  Henkel,  1  111.  App.  149. 

6.  Object  of  Record.  —  Lachomette  v.  Thomas, 
5  Rob.  (La.)  172.  See  also  Pfirmann  v.  Hen- 
kel, 1  111.  App.  149.  See  also  supra,  I.  3. 
Object  or  Purpose. 

1.  Time  of  Record.  —  The  certificate  need  not 
be  filed  contemporaneously  with  its  execution 
or  with  the  formaiion  of  the  partnership  in 
order  to  make  it  a  limited  partnership  as  to  a 
creditor  who  becomes  such  after  the  certificate 
is  filed,  as  he  is  in  no  way  prejudiced  or  mis- 
led by  the  omission.  Levy  v.  Lock,  5  Daly 
(N.  Y.)  46. 

In  Louisiana,  Civ.  Code,  art.  2818,  which  re- 
quires the  contract  by  which  a  partnership  in 
commendatn  has  been  created  to  be  recorded  in 
the  office  of  the  recorder  of  mortgages  within 
six  days  from  the  time  of  its  execution,  is  di- 
rectory only.  The  omission  to  record  the  con- 
tract within  that  period  will  not  subject  the 
partner  in  commendatn  absolutely  to  all  the  re- 
sponsibilities of  an  ordinary  partner  towards 
third  persons,  but  so  long  as  the  contract  is 
unregistered  he  will  be  liable  as  an  ordinary 
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show  authority.  Walker  v.  Wood,  170  111.  463, 
affirming  69  111.  App.  542,  wherein  it  was 
further  held  that  assuming  that  such  act  could 
be  ratified,  the  question  whether  or  not  it  was 
ratified  was  a  question  of  fact. 

1.  Who  May  Take  Acknowledgment.  —  Tracy 
v.  Tuffly,  134  U.  S.  212. 

The  Recorder  of  the  City  of  New  York  is  a 
judge  of  1  he  County  Court,  within  the  meaning 
of  I  fie  New  York  statute,  and  may  take  an 
acknowledgment  of  the  certificate  of  a  limited 
partnership.  Hubbard  v.  Morgan,  12  Fed. 
Cas.  No.  6,817. 

2.  Certificate  Must  Be  Recorded  —  United  States. 
—  Tracy  v.  Tuffly,  134  U.  S.  212. 

California.  —  Civ.  Code,  §  2480. 

Illinois.  —  Henkel  v.  Heyman,  91  111.  96; 
Pfirmann  v.  Henkel,  I  111.  App.  145;  Adam  v. 
Musson,  37  111.  App.  503 

Louisiana.  —  Lachomette  v.  Thomas,  5  Rob. 
(La.)  172;  Ulinan  v.  Briggs,  32  La.  Ann.  657. 

Michigan.  —  Gray  v.  Gibson,  6  Mich.  300. 

Missouri.  —  Selden  v.  Hall,  2r  Mo.  App.  459. 

New  York.  —  Smith  v.  Argall,  6  Hill  (N.  Y.) 
479,  affirmed  3  Den.  (N.  Y.)  435;  Haggerty  v. 
Taylor,  10  Paige  (N.  Y.)  262;  Hardt  v.  Levy, 
72  Hun  (N.  Y.)  226;  Durant  v.  Abendroth,  41 
N.  Y.  Super.  Ct.  59;  Jacquin  v.  Buisson,  (N. 
Y.  Super.  Ct.)  11  How.  Pr.  (N.  Y.)  385;  Levy 
v.  Lock,  (C.  PI.  Gen.  T.)  47  How.  Pr.  (N.  Y.) 
394;  Johnson  v.  McDonald,  (Supm.  Ct.  Gen. 
T.)  2  Abb.  Pr.  (N.  Y.)  292;  Manhattan  Co.  v. 
Laimbeer,  108  N.  Y.  578;  Fifth  Ave.  Bank  v. 
Colgate,  120  N.  Y.  386. 

Pennsylvania.  —  Purdy  v.  Lacock,  6  Pa.  St. 
490;  Haddock  v.  Grinnell  Mfg.  Corp.,  109  Pa. 
St  380;  Sheble  v.  Strong,  128  Pa.  St.  315 ;  Siegel 
v.  Wood,  3  Pa.  Dist.  464. 

Tennessee.  —  Ussery  v.  Crusman,  (Tenn.  Ch. 
1898)  47  S.  W.  Rep.  567. 

3.  Failure  to  Record  Certificate  Imposes  General 
Liability  —  Illinois.  —  Henkel  w.  Heyman,  91 
111.  96;  Pfirmann  v.  Henkel,  1  III.  App.  145; 
Adam  v.  Musson,  37  III.  App.  501. 

Louisiana.  —  Lachomette  v.  Thomas,  5  Rob. 
(La.)  172;  Ulman  v.  Briggs,  32  La.  Ann.  660. 

Michigan.  —  Gray  v.  Gibson,  6  Mich.  300. 

New  York.  —  Durant  v.  Abendroth,  41  N.  Y. 
Super.  Ct.  59.  But  see  Manhattan  Co.  v. 
Laimbeer,  (Ct.  App.)  21  Abb.  N.  Cas.  27,  108 
N.  Y.  578,  reversing  (N.  Y.  Super.  Ct.  Gen.  T.) 
17  Abb.  N.  Cas.  123. 

Pennsylvania.  —  Purdy  v.  Lacock,  6  Pa.  St. 
490. 

The  Certificate  of  the  Recorder  of  Mortgages 
Stating  that  an  act  of  partnership  in  commendam 
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Place  of  Record.  —  The  statute  provides  where  the  certificate  must  be  filed  and 
recorded.  This  is  usually  in  the  office  of  the  recorder  of  deeds  of  the  county 
or  town  wherein  the  principal  place  of  business  of  the  partnership  is  situated.1 
Sometimes  the  record  must  be  made  in  the  office  of  the  clerk  of  a  designated 
court  located  in  such  county  or  town.2  A  filing  in  a  county  in  which  the 
partnership  has  no  place  of  business  is  insufficient.3  If  the  partnership  has 
places  of  business  in  different  counties  or  towns,  the  certificate,  or  a  copy 
thereof,  must  be  filed  and  recorded  in  like  manner  in  every  such  county  or 
town,4  and  if  the  firm  carries  on  business  in  a  county  where  no  certificate  is 
filed  the  special  partners  are  liable  as  general  partners.5  The  statute  must  be 
strictly  complied  with  in  respect  to  the  place  of  filing  the  certificate.6 

Withdrawal  After  Filing.  — ■  The  certificate  and  affidavit  must  not  only  be  filed 
and  recorded  in  the  designated  office,  but  they  must  remain  on  file  in  such 
office.  These  requirements  are  of  the  very  substance  of  the  statute,  and 
merely  depositing  the  papers  in  such  office  for  the  purpose  of  filing  and  record- 
ing, and  afterwards  withdrawing  them,  is  not  a  substantial  compliance  with 
the  statute.7 

/.  PUBLICATION  —  (i)  Necessity.  —  The  certificate  or  the  terms  of  partner- 
ship are  usually  required  to  be  published  in  a  designated  newspaper.8  Failure 


partner  to  the  creditors  of  the  firm.  Lacho- 
mette  v.  Thomas,  5  Rob.  (La.)  172. 

1.  Office  of  Recorder  of  Deeds.  —  Ulman  v. 
Brig^s,  32  La.  Ann.  661;  Selden  v.  Hall,  21 
Mo.  App.  459;  Siegel  v.  Wood,  3  Pa.  Dist.  464; 
Richardson  v.  Hogg,  38  Pa.  St.  153;  Re 
Thayer,  7  Am.  L.  Rev.  177,  23  Fed.  Cas.  No. 
13,867. 

2.  Clerk's  Office.  —  Tracy  v.  Tuffly,  134  U.  S. 
212;  Henkel  v.  Heyman,  91  111.  96;  Pfirmann 
v.  Henkel,  1  111.  App.  145;  Adam  v.  Musson. 
37  III.  App.  501;  Johnson  v.  McDonald, 
(Supm.  Ct.  Gen.  T.)  2  Abb.  Pr.  (N.  Y.)  292; 
Levy  v.  Lock,  (C.  PI.  Gen.  T.)  47  How.  Pr.  (N. 
Y.)  394.;  Van  Riper  v.  Poppenhausen,  43  N.  Y. 
6S;  Manhattan  Co.  v.  Laimbeer,  108  N.  Y.  578. 

3.  Filing  in  County  Where  No  Place  of  Business. 
—  Adam  v.  Musson,  37  111.  App.  501. 

4.  Filing  in  Every  County  Where  Firm  Does 
Business  Necessary. — Tracy  v.  Tuffly,  134  U. 
S  2t2;  Pfirmann  v.  Henkel,  t  111.  App.  149; 
Selden  v.  Hall,  21  Mo.  App.  459;  Loomis  v. 
Hoyt,  52  N.  Y.  Super.  Ct.  287;  Van  Riper  v. 
Poppenhausen,  43  N.  Y.  68 

A  Certified  Copy  of  the  Certificate  must  be  filed 
in  each  county  where  the  firm  does  business. 
Adam  v.  Musson,  37  111.  App.  501,  citing  Re 
Thayer,  7  Am.  L.  Rev.  177,  23  Fed.  Cas.  No. 
13,867;  Loomis  v.  Hoyt,  52  N.  Y.  Super.  Ct. 
287:  Levy  v.  Lock,  5  Daly  (N.  Y.)  46. 

Where  the  firm  has  places  of  business  in 
different  counties,  a  certified  transcript  of  the 
certificate  and  acknowledgment,  not  a  certified 
copy  of  the  record  of  such  papers,  must  be 
filed  in  each  county.  Pfirmann  v.  Henkel,  1 
111.  App.  152. 

5.  Effect  of  Carrying  On  Business  in  County 
Where  No  Certificate  Is  Filed.  —  Loomis  v.  Hoyt, 
52  M.  Y.  Super.  Ct.  287. 

The  parlners  become  generally  liable  as  to 
contracts  in  all  places.  Re  Thaver,  7  Am.  L. 
Rev.  177,  23  Fed.  Cas.  No.  13,867. 

In  Van  Riper  v.  Poppenhausen,  43  N.  Y.  73, 
it  was  found  unnecessary  to  decide  whether 
the  omission  to  file  a  transcript  of  the  certifi- 
cate of  the  terms  of  the  partnership  in  another 
cpunty,  when  the  firm  established  a  branch 


business  there,  would  make  them  general  part- 
ners. 

6.  Strict  Compliance  with  Statute.  —  Adam  v. 

Musson,  37  111.  App.  501. 

"Where  Recorded.  —  Recording  in  a  book  en- 
titled the  "  Society  and  Partnership  Book," 
even  though  it  contains  incorporations,  re- 
ligious associations,  and  other  like  corpora- 
tions, is  sufficient.  Ulman  v.  Briggrs,  32  La. 
Ann.  657. 

7.  Papers  Must  Remain  on  File.  —  Henkel  z>. 
Heyman,  91  111.  96;  Pfirmann  v.  Henkel,  1  III. 
App.  145- 

If  taken  away  voluntarily  on  the  neglect  of 
the  clerk  to  record  the  same,  the  limited  part- 
nership will  not  be  formed.  Henkel  v.  Hey- 
man, 91  111.  96. 

Meaning  of  Term  "Filing."  —  See  Manhattan 
Co.  v.  Laimbeer,  108  N.  Y.  578;  Pfirmann  v. 
Henkel,  1  111.  App.  149;  also  the  definition 
File.  vol.  13,  p.  13  et  seq. 

8.  Publication  Necessary  —  United  States.  — 
Tracy  v.  Tuffly,  134  U.  S.  206. 

Massachusetts.  —  Pierce  v.  Bryant,  5  Allen 
(Mass.)  91;  Lancaster  v.  Choate,  5  Allen 
(Mass.)  530. 

New  York.  —  Madison  County  Bank  -'. 
Gould,  5  Hill  (N.  Y.)  309;  Smith  v.  Argall,  6 
Hill  (N.  Y.)  479,  affirmed  3  Den.  (N.  Y.)  435; 
Hardt  v.  Levy,  72  Hun  (N.  Y.)  226;  Jacquin 
v.  Buisson,  (N.  Y.  Super.  Ct.)  ir  How.  Pr.  (N. 
Y.)  385;  Levy  v.  Lock,  (C.  PI.  Gen.  T.)  47 
How.  Pr.  (N.  Y.)  394;  Johnson  v.  McDonald, 
(Supm.  Ct.  Gen.  T.)  2  Abb.  Pr.  (N.  Y.)  292; 
Van  Riper  v.  Poppenhausen,  43  N.  Y.  68; 
Metropolitan  Nat.  Bank  v.  Sirret,  97  N.  Y.  320; 
Manhattan  Co.  v.  Laimbeer,  108  N.  Y.  578; 
Manhattan  Co.  v.  Phillips,  109  N.  Y.  383;  Fifth 
Ave.  Bank  v.  Colgate,  120  N.  Y.  3S6. 

North  Carolina.  —  Davis  v.  Sanderlin,  119  N. 
Car.  84. 

Pennsylvania.  —  Haddock  v.  Grinnell  Mfg. 
Corp.,  109  Pa.  St.  380. 

Tennessee.  —  Ussery  v.  Crusman,  (Tenn.  Ch. 
1898)  47  S.  W.  Rep.  567. 

Texas. — Carter-Battle  Grocer  Co.  v.  Jack- 
son, 18  Tex.  Civ.  App.  353. 
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to  make  proper  publication  as  required  by  statute  renders  the  partnership  a 
general  one.1  The  object  of  the  statute  is  publicity,  and  the  special  partners 
must,  at  their  peril,  see  that  the  required  publication  is  made.2 

(2)  Sufficiency — Details  of  Partnership. — The  statute  requiring  the  terms  of 
partnership  to  be  published  is  sufficiently  complied  with  by  a  publication  of 
the  terms  of  the  certificate,  and  a  failure  to  state  in  the  published  notice  all 
the  details  of  the  partnership  agreement  is  immaterial.3 

Variance  Between  Certificate  and  Notice.  —  There  must  be  no  substantial  variance 
between  the  certificate  and  the  notice  published  with  respect  to  the  nature  of 
the  business  to  be  conducted  by  the  firm.4  Where,  in  the  notice  published, 
the  sum  contributed  by  the  special  partner  is  by  mistake  different  from  that 
stated  in  the  certificate,  the  associates  are  all  liable  as  general  partners.5  An 
error  in  the  notice  of  partnership  which  stated  that  it  was  to  commence  at  a 
later  date  than  that  fixed  in  the  certificate  will  not  render  the  special  partner 
liable  to  a  creditor  who  dealt  with  the  firm  after  the  date  named  in  the  notice.0 
A  slight  mistake  in  the  names  of  the  partners  is  unimportant  in  the  absence  of 
any  evidence  that  any  one  was  misled.7  Whether  or  not  any  one  was  misled 
is  a  question  for  the  jury.8 


1.  Noncompliance  with  Statute  Imposes  General 
Liability —  United  States.  —  Tracy  v.  Tuffly, 
13+  U.  S.  206. 

California.  —  Civ.  Code,  §  2483. 

Massachusetts.  —  Pierce  v.  Bryant,  5  Allen 
(Mass.)  91;  Lancaster  v.  Choate,  5  Allen 
(Mass.)  530. 

Neio  York.  —  Madison  County  Bank  v. 
Gouid,  5  Hill  (N.  Y.)  309;  Smith  v.  Argall,  6 
Hill  (NT.  Y.)  479,  affirmed  3  Den.  (N.  Y.)  435; 
Durant  v.  Abendroth,  41  N.  Y.  Super.  Ct.  59; 
Van  Riper  v.  Poppenhausen,  43  N.  Y.  68; 
Buck  v.  Alley,  145  N.  Y.  494. 

North  Carolina.  —  Davis  v.  Sanderlin,  119 
N.  Car.  84. 

Pennsylvania.  —  Haddock  v.  Grinnell  Mfg. 
Corp.,  109  Pa.  St.  380. 

In  an  action  on  a  bill  of  exchange  against  a 
partnership,  one  of  the  partners  pleaded  that 
he  had  given  to  the  county  clerk  the  necessary 
papers  required  to  form  a  limited  partnership, 
and  that  the  clerk  had  returned  them  to  him 
without  filing  and  recording  them.  It  was 
held  that  the  plea  was  demurrable,  as  it  would 
be  presumable  that  the  defendant  received 
them  with  knowledge  that  they  had  not  been 
recorded.    Henkel  v.  Heyman,  91  111.  96. 

2.  "  The  Duty  of  Making  Such  Publication  is  by 
the  statute  devolved  upon  the  partners,  and  it 
is  one  which  they  must  see  to  at  their  peril. 
If  they  fail  in  this,  the  consequence  is  declared 
in  plain  terms:  '  the  partnership  shall  be 
deemed  general.'  In  this  the  courts  have  no 
discretion.  They  have  only  to  declare  the 
will  of  the  legislature."  Argal!  v.  Smith,  3 
Den.  (N.  Y.)  435,  affirming  6  Hill  (N.  Y.) 
479- 

3.  Details  of  Partnership  Agreement.  —  Metro- 
politan Nat.  Bank  v.  Sirret,  97  N.  Y.  320,  15 
Abb.  N.  Cas.  (N.  Y.)  318;  Ulman  v.  Briggs, 
32  La.  Ann.  657. 

The  Object  of  the  Notice  is  that  the  public  may 
be  informed  not  merely  of  the  terms  but  of  the 
parties  to  the  contract  of  partnership.  Their 
names  alone  would  doubtless  satisfy  the  words 
and  spirit  of  the  statute,  provided  they  are 
truly  given.  Bowen  v.  Argall,  24  Wend.  (N. 
Y.)  49°- 

As  to  the  Meaning  of  "  Terms  of  Partnership  " 


required  to  be  published,  see  Tracy  v.  Tuffly, 
134  U.  S.  206. 

4.  Variance  as  to  Nature  of  Business.  —  Man- 
hattan Co.  v.  Phillips,  109  N.  Y.  383;  Smith  v. 
Argall,  6  Hill  (N.  Y.)  479,  affirmed  3  Den.  (N. 
Y.)  435- 

5.  Variance  as  to  Contribution  of  Special  Part- 
ner.—  Where  in  one  of  the  newspapers  in 
which  the  terms  of  the  partnership  were  pub- 
lished the  sum  contributed  by  the  special  part- 
ner was  by  mistake  of  the  printer  stated  to  be 
five  thousand  dollars  instead  of  two  thousand 
dollars,  which  was  the  true  sum  mentioned  in 
the  certificate,  all  the  associates  were  held  as 
general  partners.  Argall  v.  Smith,  3  Den.  (N. 
Y.)  435,  affirming  6  Hill  (N.  Y.)  479. 

6.  Error  as  to  Time  of  Commencement. —  In 
Madison  County  Bank  v.  Gould,  5  Hill  (N.  Y.) 
309,  the  notice  of  partnership  stated  that  it 
was  to  commence  November  16th  instead  of 
October  16th.  Judge  Bronson  said:  "  If  this 
contract  had  been  made  before  the  time  men- 
tioned in  said  notice  for  the  commencement  of 
the  partnership  had  arrived,  the  objection 
would  be  fatal."  Cited  with  approval 'in  Levy 
v.  Lock,  (C.  PI.  Gen.  T.)  47  How.  Pr.  (N.  Y.) 
394,  which  distinguished  Andrews  v.  Scholt, 
10  Pa.  St.  47.  See  also  to  the  same  effect  Van 
Riper  v.  Poppenhausen,  43  N.  Y.  73. 

7.  Mistake  in  Names  Not  Misleading.  —  Bowen 
v.  Argall,  24  Wend.  (N.  Y.)  496,  wherein  the 
name  of  one  partner  was  printed  Argale  in- 
stead of  Argall.  Cited  with  approval  in  Man- 
hattan Co.  v.  Laimbeer,  108  N.  Y.  589. 

But  in  Smith  v.  Argall,  6  Hill  (N.  Y.)  479, 
affirmed  3  Den.  (N.  Y.)  435,  it  was  held  that  the 
plaintiff  need  not  prove  that  he  was  actually 
misled  by  an  error  in  publishing  the  lerms  of 
the  partnership  in  order  to  maintain  an  action 
against  all  the  associates  as  general  partners. 

One  Name  Twice  Printed.  —  The  published 
notice  is  sufficient,  though  in  the  publication 
the  name  of  one  of  the  partners  is  twice 
printed  as  signed  to  the  articles,  and  the 
name  is  signed  only  once  in  the  original 
articles.  Carter-Battle  Grocer  Co.  v.  Jackson, 
18  Tex.  Civ.  App.  353. 

8.  Question  for  Jury.  —  Bowen  v.  Argall,  24 
Wend.  (N.  Y.)  496. 
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What  Newspaper.  —  The  statutes  provide  in  what  newspaper  the  publication 
must  be  made,  and  a  publication  in  any  other  paper  will,  of  course,  be  insuffi- 
cient.1 It  is  usually  provided  that  the  notice  must  be  published  in  some 
paper  printed  or  published  in  the  county,  town,  or  district  wherein  the  princi- 
pal place  of  business  of  the  partnership  is  situated,  or,  if  there  is  none  such, 
then  in  some  paper  published  in  an  adjoining  town,  county,  or  district.2 
Under  some  statutes,  the  notice  must  be  published  in  two  papers,3  and  in  such 
case  a  publication  in  only  one  paper,4  or  a  publication  of  materially  different 
notices  in  the  two  papers,5  will  be  insufficient. 

Time  of  Publication.  —  It  is  generally  provided  that  the  required  publication 
shall  be  made  "  immediately  "  after  the  filing  of  the  certificate  for  record.6 
In  some  states  a  short  time  is  fixed,  within  which  limit  publication  must  be 
commenced.7 

Length  of  Publication.  —  The  statute  fixes  the  length  of  time  the  publication 
must  continue.    This  varies  in  the  different  states,  though  in  most  of  them  it 

is  six  weeks.8 

(3)  Proof.  —  In  some  states  the  statute  provides  that  an  affidavit  of  the 
making  of  the  publication  mentioned  in  the  preceding  section,  made  by  the 
printer,  publisher,  or  chief  clerk  of  the  newspaper  in  which  such  publication  is 
made,  may  be  filed  with  the  county  recorder  with  whom  the  original  certificate 
was  filed,  and  shall  be  presumptive  evidence  of  the  facts  therein  stated.9 

7.  Affidavit  —  a.  Necessity  and  Sufficiency.  —  In  most  of  the  states  an 


1.  Publication  in  Unauthorized  Paper  Insuffi- 
cient.—  Argall  v.  Smith,  3  Den.  (N.  Y.)  435, 
affirming  6  Hill  (NT.  Y.)  479. 

A  Change  of  Name  of  One  of  the  Newspapers  in 
which  notice  is  directed  to  be  published,  made 
afier  publication  was  commenced,  does  not 
affect  the  validity  of  the  publication,  as  the 
identity  of  the  paper  is  not  lost  by  the  change 
of  name.  Metropolitan  Nat.  Bank  v.  Sirret, 
97  N.  Y.  320. 

2.  Provisions  Designating  Paper.  —  See  the 
codes  and  statutes  of  the  various  states.  And 
see  Bowen  v.  Argall,  24  Wend.  (N.  Y.)  496. 

In  Michigan,  under  How.  Stat.,  §  2350, 
providing  that  a  notice  of  special  partnership 
shall  be  published  in  two  newspapers  pub- 
lished in  the  senatorial  district  in  which  the 
business  is  to  be  carried  on,  the  entire  territory 
of  a  city,  village,  or  township,  and  one  part  of 
it  as  much  as  another,  is  the  place  of  publi- 
cation within  the  meaning  of  the  statute. 
Hinchman  v.  Barns,  21  Mich.  556. 

Publication  must  be  in  such  newspapers  as 
shall  be  designated  by  the  clerk  in  whose  office 
the  registry  is  made.  Tracy  v.  Tuffly,  134  U. 
S.  2i3(Texas  statute). 

Publication  must  be  made  in  some  news- 
paper of  the  county  or  near  the  place  of  the 
partnership  business.  Davis  v.  Sanderlin, 
119  N.  Car.  84. 

Different  Places  of  Business. —  Publication 
must  be  in  a  newspaper  in  each  of  the  places 
in  which  business  is  carried  on,  if  there  is  any 
such  paper  published  there.  Selden  v.  Hall, 
21  Mo.  App.  459. 

3.  Publication  in  Two  Papers  Required.  —  Madi- 
son County  Bank  v.  Gould,  5  Hill  (N.  Y.)  309; 
Manhattan  Co.  v.  Laimbeer,  108  N.  Y.  578. 

4.  Publication  in  Only  One  Paper.  —  Argall  v. 
Smith,  3  Den.  (N.  Y.)  435,  affirming  6  Hill 
(N.  Y.)  479- 

5.  The  Publication  of  Different  Terms  in  Two 
Papers,  in  one  of  which  they  are  untruly  stated, 


can  be  no  better  than  to  omit  the  publication 
aliogether.  Argall  v.  Smith,  3  Den.  (N.  Y.) 
435,  affirming  6  Hill  (N.  Y.)  479. 

6.  Immediately  After  Registry.  —  Tracy  v. 
Tuffly,  134  U.  S.  206;  Manhattan  Co.  v. 
Phillips,  109  N.  Y.  383;  Bowen  v.  Argall,  24 
Wend.  (N.  Y.)  502;  Jacquin  v.  Buisson,  (N.  Y. 
Super.  Ct.)  11  How.  Pr.  (N.  Y.)  392;  Smith  v. 
Argall,  6  Hill  (N.  Y.)  479,  affirmed  3  Den.  (N. 
Y.)  436. 

In  Manhattan  Co.  v.  Phillips,  109  N.  Y.  383, 
the  articles  of  partnership,  the  certificate,  and 
the  order  of  publication  were  dated  October  I, 
and  the  certificate  was  recorded  on  that  day. 
The  first  publication  in  one  of  the  two  desig- 
nated newspapers  was  October  6,  and  in  the 
other  October  10.  It  was  held  that  the  publi- 
cation was  in  substantial  compliance  with  the 
statute  requiring  it  to  be  commenced  "  imme- 
diately." 

Immediately  After  Formation.  —  Publication 
must  be  made  immediately  after  the  formation 
of  the  partnership.  Davis  v.  Sanderlin,  119 
N.  Car.  84. 

7.  See  the  codes  and  statutes  of  the  various 

states. 

8.  Period  of  Publication.  —  Tracy  v.  Tuffly,  134 

U.  S.  206;  Van  Riper  v.  Poppenhausen,  43  N. 
Y.  68;  Madison  County  Bank  v.  Gould,  5  Hill 
(N.  Y.)  309;  Jacquin  v.  Buisson,  (N.  Y.  Super. 
Ct.)  11  How.  Pr.  (N.  Y.)  392:  Bowen  v.  Argall, 
24  Wend.  (N.  Y.)  496;  Smith  v.  Argall,  6  Hill 
(N.  Y.)479,  affirmed  3  Den.  (N.  Y.)  435;  Davis 
v.  Sanderlin,  119  N.  Car.  84. 

Once  Each  Week.  —  A  statute  requiring  publi- 
cation for  six  weeks  is  complied  with  if  the 
terms  of  the  partnership  are  published  in  a 
daily  paper  once  in  each  week  for  six  succes- 
sive weeks,  each  publication  being  deemed  to 
represent  seven  days.  Bowen  v.  Argall,  24 
Wend.  (N.  Y.)  496. 

9.  Proof  of  Publication.  —  See  for  example, 
California  Civ.  Code,  §  2484. 
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affidavit  is  required  stating  that  the  contribution  of  the  special  partner  has 
been  actually  paid  in,  in  cash,1  or  in  property  where  such  a  contribution  is 
authorized.2  This  affidavit  must  be  made  by  one  or  more  of  the  general  part- 
ners,3 and  an  affidavit  by  a  special  partner  is  not  sufficient.4  It  is  not  neces- 
sary that  the  affidavit  should  follow  the  exact  words  of  the  statute.  If  the 
affidavit  clearly  and  without  doubt  or  question  affirms  the  facts  required  by 
the  statute,  it  is  sufficient.5  But  the  omission  of  any  statement  of  fact 
required  by  the  statute  to  be  shown  in  the  affidavit  is  not  a  substantial  com- 
pliance with  the  statute  and  renders  all  the  partners  liable  as  general  partners.6 
Where  the  affidavit  refers  to  the  certificate,  it  may  be  explained  by  statements 
in  the  certificate.7 

b.  Filing  and  Recording.  — The  affidavit  must  be  filed  with  the  certifi- 
cate.8   But  it  seems  that  the  affidavit  need  not  be  recorded.9 

c.  False  Statements  in  Affidavit.  —  A  false  statement  in  the  affidavit 


1.  Affidavit  of  Payment  in  Cash  —  United  States. 

—  In  re  Merrill,  12  Blatchf.  (U.  S.)  222;  Chick 
v.  Robinson,  (C.  C.  A.)  95  Fed.  Rep.  619. 

California.  — Civ.  Code,  §  2481. 

Colorado.  —  Holliday  v.  Union  Bag,  etc., 
Co  ,  3  Colo.  342. 

Illinois.  —  Crouch  v.  Chicago  First  Nat. 
Bank,  156  111.  342;  Pfirmann  v.  Henkel,  I  111. 
App.  151. 

New  Jersey.  —  Myers  v.  Edison  General 
Electric  Co.,  59  N.  J.  L.  153. 

New  York.  —  Smith  v.  Argall,  6  Hill  (N.  Y.) 
479,  affirmed  3  Den.  (N.  Y.)  435;  Kohler  v. 
Lindenmeyr,  58  Hun  (N.  Y.)  513;  Hardt  v. 
Levy,  72  Hun  (N.  Y.)  226;  Jacquin  v.  Buisson, 
(N.  Y.  Super.  Ct.)  11  How.  Pr.  (N.  Y.)  392; 
Levy  v.  Lock,  (C.  PI.  Gen.  T.)  47  How.  Pr. 
(N.  Y.)  394;  Johnson  v.  McDonald,  (Supm.  Ct. 
Gen.  T.)  2  Abb.  Pr.  (N.  Y.)  290;  Lawrence  v. 
Merrineld,  42  N.  Y.  Super.  Ct.  36,  affirmed 
73  N.  Y.  590;  Durant  v.  Abendroth,  41  N.  Y. 
Super.  Ct.  59;  Loomis  v.  Hoyt,  52  N.  Y. 
Super.  Ct.  287;  Van  Ingen  v.  Whitman, 
62  N.  Y.  513;  Manhattan  Co.  v.  Laimbeer,  108 
N.  Y.  578;  Fifth  Ave.  Bank  v.  Colgate,  120  N. 
Y.  386. 

Pennsylvania.  —  Hogg  v.  Orgill,  34  Pa.  St. 
350;  Richardson  v.  Hogg,  38  Pa.  St.  153; 
Haddock  r.  Grinnell  Mfg.  Corp.,  109  Pa.  St. 
380;  Siegel  v.  Wood,  3  Pa.  Dist.  463. 

Tennessee.  —  Ussery  v.  Crusman,  (Tenn.  Ch. 
r8g8)  47  S.  W.  Rep.  567. 

2.  Affidavit  of  Contribution  in  Property.  — 
Chick  z>.  Robinson,  (C.  C.  A.)  95  Fed.  Rep. 
619;  Crouch  v.  Chicago  First  Nat.  Bank,  156 
111.  342;  Pfirmann  v.  Henkel,  1  111.  App.  151; 
Crouch  v.  Chicago  First  Nat.  Bank,  47  111. 
App.  574- 

3.  Affidavit  Must  Be  Made  by  General  Partner. 

—  Crouch  v.  Chicago  First  Nat.  Bank,  47  111. 
App.  574;  Lawrence  v.  Merrineld,  42  N.  Y. 
Super.  Ct.  36,  affirmed  73  N.  Y.  590;  Johnson 
v.  McDonald,  (Supm.  Ct.  Gen.  T.)  2  Abb.  Pr. 
(N.  Y.)  292;  Manhattan  Co.  v.  Laimbeer,  108 
N.  Y.  578;  Fifth  Ave.  Bank  v.  Colgate,  120  N. 
Y.  381;  Richardson  v.  Hogg,  38  Pa.  St.  153; 
Haddock  v.  Grinnell  Mfg.  Corp.,  109  Pa.  St. 
373,  16  W.  N.  C.  (Pa.)  549. 

4.  Haddock  v.  Grinnell  Mfg.  Corp.,  109  Pa. 
St.  380. 

In  Colorado  the  affidavit  must  be  made  by 
the  special  partner.  See  Holliday  v.  Union 
Bag,  etc.,  Co.,  3  Colo.  342. 

5.  Sufficiency  of  Affidavit.  —  Crouch  v.  Chi 
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cago  First  Nat.  Bank,  156  111.  342,  reversing  47 
111.  App.  574;  Johnson  v.  McDonald,  (Supm. 
Ct.  Gen.  T.)  2  Abb.  Pr.  (N.  Y.)  292. 

An  affidavit  that  the  special  partner  has 
"  paid  in,  in  good  faith,  to  the  common  stock 
of  said  firm  the  sum  of  one  thousand  dollars." 
means  paid  in  cash.  Johnson  v.  McDonald, 
(Supm.  Ct.  Gen.  T.)  2  Abb.  Pr.  (N.  Y.)  290,  cited 
with  approval  \n  Crouch  v.  Chicago  First  Nat. 
Bank,  156  111.  342.  See  also  to  the  same  effect 
Holliday  v.  Union  Bag,  etc.,  Co.,  3  Colo. 
343- 

In  Hardt  v.  Levy,  72  Hun  (N.  Y.)  226,  an 
affidavit  set  out  was  held  to  show  upon  its  face 
that  the  contribution  of  the  alleged  limited 
partner  had  not  been  paid  in  by  him  in  cash. 

Variance  Between  Certificate  and  Affidavit.  — 
Where  the  certificate  states  the  contribution  of 
the  special  partner  to  have  been  ten  thousand 
dollars,  but  the  affidavit  merely  states  that  five 
thousand  dollars  had  been  actually  paid  in  in 
cash,  the  special  partner  is  liable  as  a  general 
partner.    Richardson  v.  Hogg,  38  Pa.  St.  153. 

A  Form  of  Affidavit  by  a  general  partner  is 
set  out  in  full  in  Johnson  v.  McDonald,  (Supm. 
Ct.  Gen.  T.)  2  Abb.  Pr.  (N.  Y.)  292. 

In  Crouch  v.  Chicago  First  Nat.  Bank,  156 
111.  342,  an  affidavit  is  set  out  in  full  and  held 
sufficient  under  the  Illinois  statute. 

6.  Omission  of  Required  Facts  Imposes  General 
Liability.  —  Crouch  :•.  Chicago  First  Nat.  Bank, 
156  111.  358;  Loomis  v.  Hoyt,  52  N.  Y.  Super. 
Ct.  287. 

7.  Reference  to  Certificate. —  Johnson  v.  Mc- 
Donald, (Supm.  Ct.  Gen.  T.)  2  Abb.  Pr.  (N.  Y.) 
290. 

8.  Affidavit  Must  Be  Filed  —  California.  — 
Civ.  Code,  §  2481. 

Illinois.  —  Henkel  v.  Heyman,  91  111.  96; 
Crouch  v.  Chicago  First  Nat.  Bank,  156  111. 
342;  Pfirmann  v.  Henkel,  I  111.  App.  151. 

New  York.  —  Durant  v.  Abendroth,  69  N. 
Y.  148,  25  Am.  Rep.  158.  41  N.  Y.  Super.  Ct. 
59;  Jacquin  v.  Buisson,  (N.  Y.  Super.  Ct.)  ir 
How.  Pr.  (N.  Y.)  392;  White  v.  Eiseman,  58 
Hun  (N.  Y.)  484;  Griggs  v.  Day,  59  N.  Y. 
Super.  Ct.  560. 

Pennsylvania.  —  Richardson  v.  Hogg,  38  Pa. 
St.  153. 

Tennessee.  —  Ussery  v.  Crusman,  (Tenn.  Ch. 
1898)  47  S.  W.  Rep.  567. 

9.  Record  Not  Necessary.  —  Henkel  v.  Hey- 
man, 91  111.  102;  Pfirmann  v.  Henkel,  1  111. 
App.  152. 
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renders  all  members  liable  as  general  partners,1  and  it  is  immaterial  whether 
or  not  the  special  partner  knew  of  the  false  statement,2  or  whether  it  was 
made  intentionally  or  unintentionally,3  or  whether  creditors  were  inj  ured  by  it  or 
not.4  There  is  some  conflict  in  the  cases  as  to  the  time  as  of  which  the  affidavit 
speaks.  The  better  rule  seems  to  be  that  the  truth  of  the  affidavit  is  to  be 
determined  as  of  the  time  it  is  filed,5  but  it  has  been  several  times  held  that 
the  affidavit  speaks  as  of  the  time  it  was  made.6  A  similar  question  has 
already  been  considered  in  connection  with  the  certificate.7  If  the  affidavit  is 
false  at  the  time  as  of  which  it  speaks,  no  subsequent  performance  of  the  act 
which  it  declares  to  have  been  already  performed  can,  of  course,  make  it  true, 
and  therefore  the  special  partners  are  generally  liable  notwithstanding  such 
subsequent  performance.8  The  affidavit  is  prima  facie  evidence  that  the  con- 
tribution was  in  fact  paid  in  as  stated.9 


1.  False  Statement  Imposes  General  Liability  — 

United  States.  —  Abendroth  v.  Van  Dolsen,  131 
U.  S.  70;  Chick  v.  Robinson,  (C.  C.  A.)  95  Fed. 
Rep.  619. 

Colorado.  —  Holliday  v.  Union  Bag,  etc.,  Co., 
3  Colo.  342. 

Illinois.  —  Pfirmann  v.  Henkel,  1  111.  App. 
151;  Anderson  v.  Stone,  24  111.  App.  342. 

Michigan.  —  Hogan  v.  Hadzsits,  113  Mich. 
568. 

New  Jersey.  —  Myers  v.  Edison  General 
Electric  Co.,  59  N.  J.  L.  153. 

New  York.  —  Beers  v.  Reynolds,  12  Barb. 
(N.  Y.)  288;  Haviland  v.  Chace,  39  Barb.  (N. 
Y.)  283;  Kohler  v.  Lindenmeyr,  58  Hun  (N.  Y.) 
513;  Hardt  v.  Levy,  72  Hun  (N.  Y.)  229; 
Lawrence  v.  Merrifield,  42  N.  Y.  Super.  Ct. 
36,  affitmed  73  N.  Y.  590;  Maginn  v.  Law- 
rence, 45  N.  Y.  Super.  Ct.  235;  Loomis  v. 
Hoyt,  52  N.  Y.  Super.  Ct.  287;  Buckley  v. 
Lord,  (C.  PI.  Gen.  T.)  24  How.  Pr.  (N.  Y.)  455; 
Van  Ingen  v.  Whitman,  62  N.  Y.  513;  Durant 
v.  Abendroth,  69  N.  Y.  148,  25  Am.  Rep.  158, 
affirming  41  N.  V.  Super.  Ct.  53;  Sharp  v. 
Hutchinson,  100  N.  Y.  535;  Fifth  Ave.  Bank 
v.  Colgate,  120  N.  Y.  386;  White  v.  Eiseman, 
134  N.  Y.  101,  58  Hun  (N.  Y.)  484;  Buck  v. 
Alley,  145  N.  Y.  494;  Griggs  v.  Day,  59  N.  Y. 
Su  per.  Ct.  560. 

Pennsylvania.  —  Hogg  w.  Orgill,  34  Pa.  St. 
350;  Vandike  v.  Rosskam,  67  Pa.  Si.  330; 
Tilge  v.  Brooks,  124  Pa.  St.  178,  23  W.  N.  C. 
(Pa.)  293;  Fourth  St.  Nat.  Bank  v.  Whitaker, 
170  Pa.  St.  297,  37  W.  N.  C.  (Pa.)  74. 

Tennessee.  —  Ussery  v.  Crusman,  (Tenn. 
Ch.  1898)  47  S.  W.  Rep.  567. 

Virginia.  —  McArthur  v.  Chase,  13  Grati. 
(Va.)  633. 

Where  the  certificate  and  affidavit  st»te  that 
the  special  partner  had  contributed  cash, 
whereas  in  fact  he  had  only  contributed  stock 
actually  worth  less  than  the  said  amount  in 
cash,  he  is  liable  as  a  general  partner.  Ussery 
v.  Crusman,  (Tenn.  Ch.  1893)  47  S.  W.  Rep 
567. 

2.  Knowledge  of  Special  Partner  Immaterial.  — 

Van  Ingen  v.  Whitman,  62  N.  Y.  520,  dis- 
tinguishing Ward  v.  Newell,  42  Barb.  (N.  Y.) 
482. 

One  special  partner  must  not  only  pay  his 
own  capital  in  actual  cash,  but  he  must  also 
see  that  the  other  special  partners  do  the 
same;  for  otherwise  the  affidavits  will  be  false, 
and  he  will  be  liable  as  a  general  partner. 
Whittemore  v.  Macdonell,  6  U.  C.  C.  P.  547. 


3.  Intention  Immaterial.  —  Pfirmann  v.  Hen- 
kel, 1  111.  App.  145;  Van  Ingen  v.  Whitman, 
62  N.  Y.  513;  Hubbard  1.  Morgan,  U.  S.  D.  C. 
(N,  Y.),  cited  in  3  Kent  Com.  36;  Durant  v. 
Abendroth,  69  N.  Y.  148,  25  Am.  Rep.  158, 
affirming  41  N.  Y.  Super.  Ct.  53. 

Eeason  for  Rule.  —  The  object  of  the  statute 
is  to  give  reasonable  security  to  those  likely 
to  deal  with  the  copartnership,  and  this  is 
thwarted  by  an  unintentional  as  well  as  by  an 
intentional  untruth.  Van  Ingen  v.  Whitman, 
62  N.  Y.  513. 

The  Missouri  Statute  provides  that  if  the  certifi- 
cate and  affidavit  are  false,  and  the  affiant  or 
affiants  know  them  to  be  false,  they  shall  be 
deemed  guilty  of  perjury  and  punished  with 
the  penalties  affixed  to  that  offense.  Selden  v. 
Hall,  21  Mo.  App.  459. 

4.  Injury  to  Creditor  Immaterial.  —  Durant  v. 
Abendroth,  69  N.  Y.  148,  25  Am.  Rep.  158, 
affirming  41  N.  Y.  Super.  Ct.  53. 

5.  Affidavit  Speaks  from  Date  of  Filing,  — 
White  v.  Eiseman,  134  N.  Y.  103,  citing  with 
approval  Ropes  v.  Colgate,  (Supm.  Ct.  Spec. 
T.)  17  Abb.  N.  Cas.  (N.  Y.)  136. 

6.  View  that  Affidavit  Speaks  from  Date  of 
Making.  —  Vernon  v.  Brunson,  54  N.  J.  L.  586; 
Durant  v.  Abendroth,  41  N.  Y.  Super.  Ct.  61; 
White  v.  Eiseman,  58  Hun  (N.  Y.)484;  Griggs 
v.  Day,  59  N.  Y.  Super.  Ct.  560. 

7.  See  supra,  this  section,  False  Statements  in 
Certificate. 

8.  Subsequent     Performance     Immaterial.  — 

Durant  v.  Abendroth,  41  N.  Y.  Super.  Ct.  61; 
.White  v.  Eiseman,  58  Hun  (N.  Y.)  484;  Griggs 
v.  Day,  59  N.  Y.  Super.  Ct.  560. 

A  statement  in  the  affidavit  that  the  contri- 
bution had  been  paid  in  ai  the  time  the  affi- 
davit vvas  filed,  on  which  day  the  partnership 
commenced,  when  as  a  matter  of  fact  it  was 
not  paid  in  until  a  week  after,  renders  the 
special  partner  liable  as  a  general  partner. 
Myers  v.  Edison  General  Electric  Co.,  59  N.  J. 
L.  153- 

9.  Affidavit  as  Evidence  of  Its  Truth.  —  Hogg 

v.  Orgill,  34  Pa.  St.  350. 

Where  evidence  is  given  to  show  prima  facie 
that  the  special  partner  has  not  actually  paid 
the  amount  of  capital  stated  in  the  affidavit 
and  certificate,  the  affidavit  is  entitled  to  no 
weight  as  rebutting  evidence.  Madison 
County  Bank  v.  Gould,  5  Hill  (N.  Y.)  309- 

Rule  as  to  Two  Witnesses  to  Prove  Perjury  In- 
applicable.—  The    liability    consequent  upon 
falsehood  in  the  affidavit  is  not  affected  by  the 
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8.  Contributions  to  Capital  —  a.  NECESSITY. — •  The  General  Partners  need  not 
make  an}'  contribution  to  the  capital  stock  of  the  firm.1  Their  labor  and  serv- 
ices, and  liability  to  be  sued,  form  a  sufficient  consideration  for  the  contract  of 
partnership,  as  in  the  case  of  ordinary  partnerships.2 

The  Special  Partner  must  contribute  some  portion,  at  least,  of  the  capital  stock. 
This  requirement  inheres  in  the  very  nature  of  limited  partnerships.3  Where 
the  special  partner  does  not  pay  in  the  amount  of  capital  specified  in  the  cer- 
tificate, and  the  firm  having  become  insolvent  assigns  its  property  for  the  benefit 
of  creditors,  the  assignee  may  maintain  a  complaint  in  equity  to  compel  the 
special  partner  to  pay  in  the  deficiency  of  his  capital  to  be  used  in  the  pay- 
ment of  the  partnership  debts.4 

b.  Compliance  with  Statute.  —  The  requirements  of  the  statute  as  to 
contributions  to  capital  are  for  the  benefit  of  creditors  and  must  be  strictly 
complied  with.5  A  noncompliance  by  one  special  partner  will  render  all  liable 
as  general  partners.6  It  is  the  duty  of  a  special  partner  seeking  exemption 
from  liability  to  see  to  it  that  the  statute  is  complied  with  by  the  other  special 


rule  that  two  witnesses  are  necessary  to  prove 
perjury.  Madison  Count  v  Bank  v.  Gould,  5 
Hill  (N.  Y.)  309. 

1.  No  Contribution  by  General  Partners  Neces- 
sary. —  Holliday  v.  Union  Bag,  etc.,  Co.,  3 
Colo.  342;  Fifth  Ave.  Bank  v.  Colgate,  120  N. 
Y.  386. 

2.  See  the  title  Partnership. 

3.  Contribution  by  Special  Partner  Necessary.  — 
Madison  County  Bank  v.  Gould,  5  Hill  (N.  Y.) 
312;  Hardl.  v.  Levy,  72  Hun  (N.  Y.)  229;  Van 
Ingen  v.  Whitman,  62  N.  Y.  513,  citing  Bowen 
v.  Argall,  24  Wend.  (N.  Y.)  496;  Smith  v. 
Argall,  6  Hill  (N.  Y.)  479 

4.  Compelling  Payment  for  Benefit  of  Creditors. 
—  Robinson  v.  Mcintosh,  3  E.  D.  Smith  (N. 
Y.)  221. 

The  French  Law  regards  the  special  partner 
as  a  simple  furnisher  of  funds  liable  to  the 
pari  nership  but  not  to  its  creditors,  who  cannot 
sue  him  direcily  in  their  own  names,  though 
they  may  compel  him  to  pay  whatever  he  owes 
the  acting  partners.  Lachomette  v.  Thomas, 
5  Rob.  (La.)  172. 

5.  Strict  Compliance  with  Statute  Necessary  — 
England.  —  Whittemore  v.  MacDonell,  6  U.  C. 
C.  P.  547- 

United  States. — hi  re  Merrill,  12  Blatchf. 
(U.  S.)  221,  17  Fed.  Cas.  No.  9,467;  Abendroth 
v.  Van  Dolsen,  131  U.  S.  66,  affirming  97  N. 
Y.  132. 

Maryland.  —  Lineweaver  v.  Slagle,  64  M  d. 
46s,  54  Am.  Rep.  775. 

Massachusetts.  —  Pierce  v.  Bryant,  5  Allen 
(Mass.)  91;  Haggarty  v.  Foster,  103  Mass.  17. 

New  York.  —  Durant  v.  Abendroth,  41  N.  Y. 
Super.  Ct.  61;  Van  Ingen  v.  Whitman,  62  N. 
Y.  513;  Haviland  v.  Chace,  39  Barb.  (N.  Y.) 
283;  Smith  v.  Argall,  6  Hill  (N.  Y.)  479;  Hub- 
bard v.  Morgan,  U.  S.  D.  C.  (N.  Y.),  cited  3 
Kent  Com.  36;  Sharp  v.  Hutchinson,  100  N. 
Y.  535;  Hotopp  v.  Huber,  160  N.  Y.  524. 

Pennsylvania.  —  Siegel  v.  Wood,  3  Pa.  Dist. 
463;  Vandike  v.  Rosskam,  67  Pa.  St.  330; 
Maloney  v.  Bruce,  94  Pa.  St.  249;  Gearing  v. 
Carroll,  151  Pa.  St.  85;  Haslet  v.  Kent,  160 
Pa.  St.  85;  Richardson  v.  Hogg,  38  Pa.  St.  153. 

Where  property  has  not  been  contributed, 
scheduled,  and  vajued,  as  directed  by  the 
statute,  there  is  no  payment  of  capital.  Haslet 
v.  Kent,  160  Pa.  St.  85. 


6.  Noncompliance  Imposes  General  Liability  — 

United  Stales.  —  Abendroth  v.  Van  Dolsen,  131 
U.  S.  66,  affirming  97  N.  Y.  132;  In  re  Merrill, 
12  Blatchf.  (U.  S.)  221,  17  Fed.  Cas.  No.  9,467; 
Re  Thayer,  7  Am.  L.  Rev.  177,  23  Fed.  Cas. 
No.  13,867. 

Colorado.  —  Holliday  v.  Union  Bag,  etc.,  Co., 
3  Colo.  342. 

Maryland.  —  Lineweaver  v.  Slagle,  64  Md. 
465,  54  Am.  Rep.  775. 

Massachusetts.  —  Pierce  v.  Bryant,  5  Allen 
(Mass.)  91. 

Minnesota.  —  Matter  of  Allen,  41  Minn. 
430. 

New  York.  —  Robinson  v.  Mcintosh,  3  E.  D. 
Smith  (N.  Y.)  221;  Haviland  v.  Chace,  39  Barb. 
(N.  Y.)  283;  Kohler  v.  Lidenmeyr,  58  Hun 
(N.  Y.)  513;  Hardt  v.  Levy,  72  Hun  (N.  Y.) 
226;  Jersey  City  First  Nat.  Bank  v.  Huber,  75 
Hun  (N.  Y.)  80;  Durant  v.  Abendroth,  41  N. 
Y.  Super.  Ct.  53;  Mai>inn  1.  Lawrence,  45  N. 
Y.  Super.  Ct.  235;  Bulkley  v.  Maiks,  (C.  PI. 
Gen.  T.)  15  Abb.  Pr.  (N.  Y.)  454;  Fulmer  v. 
Abendroth,  (Supm.  Ct.  Gen.  T.)  2  N.  Y.  St. 
Rep.  123;  Van  Ingen  v.  Whitman,  62  N.  Y. 
513;  Manhattan  Co.  v.  Laimbeer,  108  N.  Y. 
578;  Hotopp  v.  Huber,  160  N.  Y.  524.  See 
Smith  v.  Argall,  6  Hill  (N.  Y.)  479. 

Pennsylvania.  —  Siegel  v.  Wood,  3  Pa.  Dist. 
463;  Reynolds  v.  Creveling,  4  Pa.  Dist.  419; 
Hill  v.  Stetler,  127  Pa.  St.  157;  Richardson  v. 
Hogg,  38  Pa.  St.  153;  Vandike  v.  Rosskam, 
67  Pa.  St.  330;  Van  Horn  v.  Corcoran,  127  Pa. 
St.  255;  Lee  v.  Burnley,  195  Pa.  St.  58. 

Tennessee.  —  Ussery  v.  Crusman,  (Tenn.  Ch. 
1898)  47  S.  W.  Rep.  567. 

Canada.  —  Watts  v.  Taft,  16  U.  C.  Q.  B.  256; 
Benedict  v.  Van  Allen,  17  U.  C.  Q.  B.  234; 
Whittemore  v.  Macdonell,  6  U.  C.  C.  P. 
551;  Patterson  v.  Holland,  7  Grant  Ch.  (U. 
C.)  7. 

In  Louisiana,  under  Civ.  Code,  art.  2813,  if 
any  part  of  the  capital  be  unpaid,  the  partner 
in  commendam  is  liable  for  that  amount  and  no 
more,  to  the  creditors  of  the  partnership. 
De  Lizardi  v.  Gossett,  1  La.  Ann.  139. 

Survival  of  Liability.  —  The  liability  of  a 
special  partner  as  a  general  partner  by  reason 
of  failure  to  pay  in  his  agreed  contribution  in 
cash  survives  his  death.  Jersey  City  First 
Nat.  Bank  v.  Huber,  75  Hun  (N.  Y.)  80. 
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partners  as  well  as  by  himself. 1  Neither  good  faith,  nor  honest  intentions,  nor 
accident  will  protect  the  special  partner  from  the  consequences  of  a  non- 
compliance with  the  statute.2 

c.  Contribution  in  Cash  —  (i)  In  General.  —  In  most  states  the  contri- 
bution of  the  special  partner  is  required  to  be  made  in  actual  cash.3  Where 
cash  is  required,  a  contribution  in  anything  else  than  actual  cash,  no  matter 
how  valuable  or  available  it  may  be,  is  not  a  sufficient  compliance  with  the 
statute.4  Thus  contributions  in  goods  and  merchandise,5  or  partly  in  goods 
and  partly  in  cash,6  even  where  that  is  the  agreement  stated  in  the  certificate,7 
or  in  promissory  notes,8  or  bills  of  exchange,9  or  government  bonds  worth 
more  than  par,10  have  all  been  held  to  be  insufficient.    A  payment  by  check  on 


1.  Duty  of  Special  Partner  to  Secure  Compliance 
with  Statute.  —  Whittemore  v.  Macdonell,  6  U. 
C.  C.  P.  553;  Patterson  v.  Holland,  7  Grant 
Ch.  (U.  C.)  7. 

2.  Good  Faith  or  Accident  No  Excuse  for  Non- 
compliance.—  Whittemore  v.  Macdonell,  6  U. 
C.  C.  P.  547;  Lineweaver  v.  Slagle,  64  Md. 
465,  54  Am.  Rep.  775;  Pierce  v.  Bryant,  5 
Allen  (Mass.)  91;  Haggerty  v.  Foster,  103 
Mass.  17;  Durant  v.  Abendroth,  69  N.  Y.  148, 
25  Am.  Rep.  158;  Smith.*.  Argall,  6  Hill  (N. 
Y.)  479;  Argall  v.  Smith,  3  Den.  (N  Y.)  435; 
Van  Ingen  v.  Whitman,  62  N.  Y.  513.  See 
Bowen  v.  Argall,  24  Wend.  (N.  Y.)  496. 

3.  Contribution  Must  Be  in  Cash —  United 
States.— In  re  Merrill,  12  Blatchf.  (U.  S.) 
221,  17  Fed.  Cas.  No.  9,467;  Abendroth  v.  Van 
Dolsen,  131  U.  S.  66,  affirming  97  N.  Y.  132; 
Re  Thayer,  7  Am.  L.  Rev.  177,  23  Fed.  Cas. 
No.  13,867;  Rothschild  v.  Hoge,  43  Fed. 
Rep.  97. 

Connecticut.  — Clapp  v.  Lacey,  35  Conn.  463. 

Maryland. — Lineweaver  v.  Slagle,  64  Md. 
465,  54  Am.  Rep.  775. 

Massachusetts.  —  Pierce  v.  Bryant,  5  Allen 
(Mass.)  91;  Haggerty  v.  Foster,  103  Mass.  17. 

Michigan.  —  Hogan  v.  Hadzsits,  113  Mich. 
568. 

Minnesota.  —  Matter  of  Allen,  41  Minn.  430. 

Missouri.  —  Selden  v.  Hall,  21  Mo.  App.  459. 

New  York.  —  Madison  County  Bank  v. 
Gould,  5  Hill  (N.  Y.)  312;  Haviland  v.  Chace, 
39  Barb.  (N.  Y.)  2S3;  Bell  v.  Merrifield,  2S 
Hun  (N.  Y.)  222;  Metropolitan  Nat.  Bank  v. 
Palmer,  56  Hun  (N.  Y.)  641,  9  N.  Y.  Supp.  239; 
Kohler  v.  Lindenmeyr,  58  Hun  (N.  Y.)  513; 
Hardt  v.  Levy,  72  Hun  (N.  Y.)  226;  Jersey 
City  First  Nat.  Bank  v.  Huber,  75  Hun  (N.  Y.) 
80;  Durant  v.  Abendroth,  41  N.  Y.  Super.  Ct. 
53;  Lawrence  v.  Merrifield,  42  N.  Y.  Super. 
Ct.  36,  affirmed  73  N.  Y.  590;  Maginn  v.  Law- 
rence, 45  N.  Y.  Super.  Ct.  235;  .Benedict,  etc., 
Mfg.  Co.  v.  Hutchinson,  53  N.  Y.  Super.  Ct. 
486;  Johnson  v.  McDonald,  (Supm.  Ct.  Gen. 
T.)  2  Abb.  Pr.  (N.  Y.)  290;  Van  Ingen  v. 
Whitman,  62  N.  Y.  513;  Manhattan  Co.  v. 
Laimbeer,  108  N.  Y.  578;  Manhattan  Co. 
v.  Phillips,  109  N.  Y.  383;  White  v.  Eiseman, 
134  N.  Y.  103. 

Pennsylvania.  —  Andrews  v.  Schotl.  10  Pa. 
St.  53;  Richardson  v.  Hogg,  38  Pa.  St.  153; 
Siegel  v.  Wood,  3  Pa.  Dist.  463.  This  has 
been  changed  by  a  later  statute. 

Tennessee.  —  Ussery  v.  Crusman,  (Tenn.  Ch. 
1898)  47  S.  W.  Rep.  567. 

Canada.  —  Watts  v.  Taft,  16  U.  C.  Q.  B.  256; 
Benedict  v.  Van  Allen,  17  U.  C.  Q.  B.  235; 


Whittemore  v.  Macdonell,  6  U.  C.  C.  P.  551; 
Patterson  v.  Holland,  7  Grant  Ch.  (U.  C.)  I. 

4.  Nothing  Receivable  in  Lieu  of  Cash.  —  Line- 
weaver  v.  Slagle,  64  Md.  465,  54  Am.  Rep.  775; 
Durant  v.  Abendroth,  69  N.  Y.  148,  25  Am. 
Rep.  158;  Hill  v.  Stetler,  127  Pa.  St.  145. 

No  Engagement  or  Security  However  Good 
Can  Be  Substituted  even  temporarily  for  cash. 
Maginn  v.  Lawrence,  45  N.  Y.  Super.  Ct.  238, 
citing  Durant  v.  Abendroth,  69  N.  Y.  148,  25 
Am.  Rep.  158. 

Cancellation  of  a  Debt  is  not  equivalent  to  a 
payment  in  cash.  Benedict  v.  Van  Allen,  17 
U.  C.  Q.  B.  235. 

5.  Goods  and  Merchandise.  —  Haviland  v. 
Chace,  39  Barb.  (N.  Y.)  283;  Hardt  v.  Levy,  72 
Hun  (N.  Y.)  226;  Van  Ingen  v.  Whitman,  62 
N.  Y.  513;  Metropolitan  Nat.  Bank  v.  Sinet, 
97  N.  Y.  320;  White  v.  Eiseman,  134  N.  Y. 
103;  Richardson  v.  Hogg,  38  Pa.  St.  153; 
Bement  v.  Philadelphia  Impact  Btick  Mach. 
Co.,  12  Phila.  (Pa.)  494.  35  Leg.  Int.  (Pa.)  2S; 
Re  Thayer,  7  Am.  L.  Rev.  177,  23  Fed.  Cas. 
No.  13,867. 

6.  Part  Goods  and  Part  Cash.  —  In  re  Merrill, 
12  Blatchf.  (U.  S.)  221,  17  Fed.  Cas.  No.  9.467; 
Lineweaver  v.  Slagle,  64  Md.  465,  54  Am. 
Rep.  775;  Richardson  v.  Hogg,  3S  Pa.  St.  155. 

Where  Statute  Authorizes  Contribution  in  Goods. 
■ —  Where  the  special  partner  was  by  the  arti- 
cles of  limited  partnership  to  contribute  cash, 
and  he  contributed  part  cash  and  part  goods, 
he  is  liable  as  a  general  partner,  although 
under  the  statute  he  might  have  contributed 
goods  if  the  certificate  had  so  stated.  Vandike 
<•.  Rosskam,  67  Pa.  St.  330. 

7.  Agreement  for  Part  Cash  and  Part  Property. 
—  In  re  Merrill,  12  Blatchf.  (U.  S.)  221,  17 
Fed.  Cas.  No.  9.467.  See  also  Van  Ingen  v. 
Whitman,  62  N.  Y.  513. 

8.  Promissory  Notes.  —  Whittemore  v.  Mac- 
donell, 6  U.  C.  C.  P.  547;  Watts  v.  Taft,  16  U. 
C.  Q.  B.  256;  Patterson  v.  Holland,  7  Grant 
Ch.  (U.  C.)  1;  Benedict  v.  Van  Allen,  17  U.  C. 
Q.  B.  234;  Pierce  v.  Bryant,  5  Allen  (Mass.) 
91;  White  v.  Eiseman,  134  N.  Y.  103. 

9.  Bills  of  Exchange.  —  Whittemore  v.  Mac- 
donell, 6  U.  C.  C.  P.  551. 

10.  Government  Bonds. — Lineweaver  v.  Slagle, 
64  Md.  465,  54  Am.  Rep.  775;  White  v.  Eise- 
man, 134  N.  Y.  103. 

United  States  Bonds  Payable  to  Bearer. — Au- 
thorizing a  firm  to  apply  for  its  benefit  and  as 
part  of  its  capital.  United  Slates  bonds  payable 
to  bearer  deposited  specially  in  the  custody 
of  a  bank  which  has  no  notice  of  the  giving 
of  such  authority,  is  not  a  compliance  with  the 
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a  bank  is  not  a  payment  in  cash,  even  though  such  check  is  subsequently  paid 
by  the  bank,1  unless  it  is  presented  to  and  paid  by  the  bank  before  the  time 
as  of  which  the  certificate  and  affidivit  speak.3  Clearly  a  post-dated  check  is 
not  receivable  as  cash.3  But  payment  by  a  certified  check  upon  a  solvent 
bank  has  been  held  to  be  equivalent  to  a  payment  in  cash,  because  by  such  a 
transaction  the  contribution  is  as  completely  subjected  to  the  control  and  dis- 
position of  the  firm  as  though  the  money  had  been  drawn  upon  the  check  and 
in  form  paid  over  in  cash. 1    The  cases  are  not  altogether  harmonious  upon 


statute  requiring  an  actual  cash  payment  by 
the  special  partner,  although  after  the  making 
and  recording  of  the  certificate  the  bonds  are 
in  fact  applied  for  the  benefit  of  the  firm  and 
realize  more  than  the  necessary  amount  of 
cash.    Haggeny  v.  Foster,  103  Mass.  17. 

1.  Payment  by  Check  Insufficient  —  United 
States.  —  McGinnis  v.  Flynn,  23  Blatchf.  (U. 
S.)  465;  McGinnis  v.  Farrelly,  27  Fed.  Rep. 
33- 

New  York.  —  Hennessey  v.  Farrelly,  13 
Daly  (N.  Y.)  468;  Durant  v.  Abendroth,  69  N. 
Y.  148,  25  Am.  Rep.  158,  41  N.  Y.  Super.  Ct. 
53;  Van  Dolsen  v.  Abendroth,  (Marine  Ct.  Tr. 
T.)  1  City  Ct.  (N.  Y.)  469;  White  v.  Eiseman, 
134  N.  Y.  103,  58  Hun  (N.  Y.)  484;  Griggs  v. 
Day,  59  N.  Y.  Super.  Ct.  560. 

An  uncertified  check  upon  a  bank  in  which 
the  special  partner  at  the  date  of  the  check 
has  no  money  sufficient  to  meet  and  pay  the 
check,  does  not  constitute  a  payment  in  cash, 
although  before  the  check  was  presented  he 
had  arranged  or  provided  funds  to  pay  the 
same  and  it  was  in  fact  paid.  Maginn  v.  Law- 
rence, 45  N.  Y.  Super.  Ct.  235. 

The  delivery  by  the  special  partner  of  a 
check  for  the  amount  is  not  an  actual  cash 
payment,  although  he  has  funds  in  the  bank 
to  meet  the  check,  if  the  check  is  not  in  fact 
presented  or  paid,  but  is  returned  to  him,  the 
bank  having  failed,  and  a  new  check  is  given 
which  is  paid  after  the  formation  of  the  part- 
nership. Hennessey  v.  Farrellv,  13  Daly  (N. 
Y.)  468. 

Contrary  View.  —  Payment  by  the  special 
partner's  check,  that  being  the  usual  mercan- 
tile mode  of  payment,  where  the  bank  had  no 
claim  against  him,  and  the  check  was  drawn 
bona  fide  against  an  actual  credit,  is  equivalent 
to  paying  in  cash.  Seibert  v.  Bakewell,  87 
Pa.  St.  506. 

A  check  given  to  the  firm  which  was  good 
when  delivered  and  was  paid  on  presentation, 
and  which  could  be  presented  at  any  time, 
constitutes  a  contribution  in  cash,  and  there- 
fore an  affidavit  that  the  contribution  had 
been  paid  in  good  faith  in  cash  is  not  false 
thrmgh  the  check  was  not  presented  and  paid 
until  after  the  making  of  the  affidavit.  Chick 
v.  Robinson,  (C.  C.  A.)  95  Fed.  Rep.  619. 

In  Hogg  v.  Orgill,  34  Pa.  St.  344,  it  was 
held  that  under  the  New  York  statute,  the 
payment  by  a  special  partner  of  a  portion  of 
the  capital  contributed  by  him  in  checks  of 
third  persons,  it  being  conceded  that  they 
represented  cash,  and  that  the  amount  actually 
went  into  the  firm  business,  is  not  such  a  vio- 
lation of  the  provision  requiring  an  actual  cash 
payment,  as  will  render  him  liable  as  a  gen- 
eral partner. 

2.  Payment  of  Check  Before  Certificate  Takes 
Effect,  —  Although    payment   was   made  by 


check  at  the  time  the  certificate  and  affidavit 
were  executed,  yet  if  the  check  has  been 
paid  in  cash  before  the  filing  of  the  certificate 
and  affidavit,  there  is  a  substantial  compliance 
with  the  statute.  White  v.  Eiseman,  134  N. 
Y.  103;  Ropes  v.  Colgate,  (Supm.  Ct.  Spec. 
T.)  17  Abb.  N.  Cas.  (N.  Y.)  136. 

Where  the  only  payment  was  by  check  given 
at  the  time  the  certificate  was  signed  and  the 
affidavit  made  and  dated  several  days  ahead, 
such  check  is  not  equivalent  to  a  payment  in 
cash  on  the  day  when  it  was  given,  and  the 
fact  that  it  was  in  fact  paid  on  the  day  of  its 
date  and  befote  the  future  day  fixed  by  the 
certificate  for  the  commencement  of  the  part- 
nership does  not  alter  the  case.  Durant  v. 
Abendroth,  41  N.  Y.  Super.  Ct.  53. 

The  conflict  in  the  cases  as  to  the  time  as  of 
which  the  certificate  and  affidavit  speak  has 
already  been  noticed.  See  supra,  this  section, 
6.  c.  False  Statements  in  Certificate,  and  7.  c. 
False  Statements  in  A  ffidavit. 

Having  Check  Certified  Is  Equivalent  to  Pay- 
ment. —  Where  the  special  partner  delivers  an 
uncertified  check  to  the  general  partner,  and  the 
general  partner  takes  it  to  the  bank  and  has  it 
certified,  this,  as  between  the  firm  and  the 
special  partner,  constitutes  a  payment  in  cash. 
White  v.  Eiseman,  134  N.  Y.  103. 

Deposit  of  Check  to  Credit  of  Firm.  —  In  Metro- 
politan Nat.  Bank  v.  Sirret,  97  N.  Y.  320,  the 
usual  papers  were  filed  with  the  county  clerk, 
a  check  drawn  and  dated  and  delivered  by  the 
special  to  the  general  partners,  and  the  check 
deposited  by  them  in  the  bank  on  which  it  was 
drawn,  to  the  credit  of  the  firm,  all  on  the 
same  day.  No  money  was  actually  paid,  but 
as  there  was  a  transfer  of  credit  by  the  bank 
from  the  special  partner  to  the  partnership  it 
was  held  sufficient.  Cited  with  approval  in 
White  v.  Eiseman,  134  N.  Y.  103. 

A  check  which  is  received  by  the  bank  and 
without  verification  placed  as  cash  to  the  credit 
of  the  firm,  and  which  on  subsequent  presenta- 
tion to  the  bank  on  which  it  is  drawn  is  paid, 
constitutes  a  payment  in  cash  within  the 
meaning  of  the  statute.  Rothchild  v.  Hoge, 
43  Fed.  Rep.  97. 

3.  Post-dated  Check.  —  Durant  -'.  Abendroth, 
69  N.  Y.  148,  25  Am.  Rep.  158,  41  N.  Y. 
Super.  Ct.  53;  Abendroth  v.  Van  Dolsen,  131 
U.  S.  66,  affirming  97  N.  Y.  132. 

4.  Certified  Check.  —  Lineweaver  v.  Slagle,  64 
Md.  465,  54  Am.  Rep.  775;  Metropolitan  Nat. 
Bank  v.  Palmer,  56  Hun  (N.  Y.)  641,  30  H.  Y. 
St.  Rep.  509;  Metropolitan  Nat.  Bank  v.  Sirret, 
97  N.  Y.  320;  Lawrence  v.  Merrifield,  42  N.  Y. 
Super.  Ct.  36,  affirmed  73  N.  Y.  590;  Metro- 
politan Nat.  Bank  v.  Loyd,  25  Hun  (N.  Y.) 
roi;  White  v.  Eiseman,  134  N.  Y.  103;  Seibert 
v.  Bakewell,  87  Pa.  St.  506;  Hogg  v.  Orgill,  34 
Pa.  St.  344. 
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this  subject,  but  perhaps  they  can  be  reconciled  upon  the  principle  that  when 
checks  are  used  as  substitutes  for  cash  or  with  the  intention  of  avoiding  the 
immediate  payment  of  money,  they  constitute  an  evasion  of  the  statute  requir- 
ing payment  in  cash  and  are  an  insufficient  compliance  with  the  statute  in  that 
regard.  In  other  cases  payment  by  check  should  be  held  equivalent  to  pay- 
ment in  cash  and  a  sufficient  compliance  with  the  statute.1  The  means  used 
by  the  special  partner  to  obtain  the  money  are  immaterial,  so  long  as  the 
ownership  of  the  money  paid  in  is  in  the  special  partner.2  provided  it  was  not 
obtained  by  a  contrivance  to  evade  the  statute  and  does  not  deplete  the  firm 
assets.3 

(2)  Converting  Existing  Firm  into  a  Limited  Partnership.  —  There  is  noth- 
ing in  the  letter  or  spirit  of  the  statute  to  prevent  the  change  of  an  existing 
general  or  limited  partnership  into  anew  limited  partnership.4  But  while  this 
is  possible,  no  part  of,  or  interest  in,  the  property  of  the  old  firm  can  be  turned 
over  in  lieu  of  cash  to  make  up  the  amount  to  be  contributed  by  the  special 
partners  to  the  new  firm.5  No  evasion  of  the  statute  will  be  permitted.6 
But  there  is  nothing  to  prevent  the  new  firm  from  purchasing  in  good  faith 
the  stock  of  the  old  firm,  or  from  paying  for  it  out  of  the  capital  so  con- 
tributed, provided  there  is  no  antecedent  agreement  to  that  effect,  as  such  an 
agreement  would  practically  deprive  the  general  partners  of  the  control  of  the 
money  by  appropriating  it  in  advance. 7  So  the  special  partner  may  sell  his 
interest  in  the  assets  of  an  old  firm  to  the  general  partner  for  cash,  and  the 
special  partner  may  contribute  this  cash  to  the  capital  of  the  new  firm,  and  the 
general  partner  may  contribute  the  assets  purchased,  and  this  will  be  a  suffi- 
cient compliance  with  the  statute.8 

d.  Contribution  in  Property.  —  In  some  states  the  contribution  of  the 
special  partner  may  consist  of  property  contributed  at  its  cash  value.9  The 


1.  Principle  Reconciling  Decisions  on  Payment 
by  Check.  —  See  Rothchild  v.  Hoge,  43  Fed. 
Rep.  97. 

2.  Source  of  Money  Contributed  Immaterial.  — 

Lawrence  v.  Merrifield,  42  N.  Y.  Super.  Ct. 
36,  affirmed  73  N.  Y.  590.  See  also  Seibert  v. 
Bakevvell,  87  Pa.  Si.  506, 

Where  the  special  partner  was  county  treas- 
urer, and  he  temporarily  borrowed  or  appro- 
priated money  held  by  him  as  such  treasurer, 
to  make  his  contribution,  the  county  acqui- 
escing, it  was  held  not  to  affect  his  liability  as 
a  special  partner.  Metropolitan  Nat.  Bank  v. 
Sirret,  97  N.  Y.  320,  15  Abb.  N.  Cas.  (N.  Y  )  318. 

3.  Evasion  of  Statute  —  Depletion  of  Firm 
Assets. —  Benedict  v.  Van  Allen,  17  U.  C.  Q. 
B.  234;  Re  Thayer,  7  Am.  L.  Rev.  177,  23 
Fed.  Cas.  No.  13,867;  Lawrence  v.  Merrifield, 
42  N.  Y.  Super.  Ct.  36;  Maginn  v.  Lawrence, 
45  N.  Y.  Super.  Ct.  235. 

Where  the  special  partner  procured  his 
capital  under  a  private  agreement  that  the 
lender  should  be  the  owner  of  two-fifths  of  his 
capital  and  profits,  with  a  privilege  of  examin  • 
ing  into  the  firm's  affairs  from  time  to  time,  it 
was  held  to  make  both  the  borrower  and  the 
lender  general  partners.  Buckley  v.  Lord, 
(C.  PL  Gen.  T.)  24  How.  Pr.  (N.  Y.)  455; 
Bulkley  v.  Marks,  (C.  PI.  Gen.  T.)  15  Abb. 
Pr.  (N.  Y.)  454- 

A  contribution  to  a  limited  partnership  by  a 
special  partner,  in  the  form  of  a  check  of 
another  firm  composed  of  such  special  partner 
and  his  brother,  will  not  have  the  effect  of 
constituting  the  brother  a  member  of  the 
limited  partnership.  Hall  v.  Glessner,  100 
Mo.  155. 


Where  the  Special  Partner  in  Effect  Borrows 
from  the  Firm  the  sum  necessary  to  meet  his 
check  for  his  contribution,  there  is  no  compli- 
ance with  the  statute.  Maginn  v.  Lawrence, 
45  N.  Y.  Super.  Ct.  238,  distinguishing  Law- 
rence v.  Merrifield.  42  N.  Y.  Super.  Ct.  36. 

4.  Existing  Firm  May  Be  Changed  into  a 
Limited  Partnership.  —  Anderson  v.  Stone,  24 
111.  App.  349;  Metropolitan  Nat.  Bank  v. 
Sirret,  97  N.  Y.  320. 

5.  Property  of  Old  Firm  Not  Receivable  in  Lieu 
of  Cash.  —  Van  Ingen  v.  Whitman,  62  N.  Y. 
513;  Hardt  v.  Levy,  72  Hun  (N.  Y.)  226; 
Metropolitan  Nat.  Bank  v.  Sirret,  97  N.  Y.  320; 
McGinn  v.  Lawrence,  45  N.  Y.  Super.  Ct. 
235;  Kohler  v.  Lindenmeyr,  129  N.  Y.  498,  58 
Hun  (N.  Y.)  513;  Jersey  City  First  Nat.  Bank 
v.  Huber,  75  Hun  (N.  Y.)  80;  Andrews  v. 
Schott,  10  Pa.  St.  53;  Eliot  v.  Himrod,  108  Pa. 
St.  569;  Siegel  v.  Wood,  3  Pa.  Dist.  464.  See 
also  Brown  v.  Davis,  6  Duer.  (N.  Y.)  549. 

6.  Colorable  Payment  in  Cash.  —  If  the  trans- 
action, while  showing  an  apparent  contribution 
in  cash,  resulted  in  fact  in  putting  in  goods 
and  debts  equivalent  to  cash,  the  special  part- 
ners are  all  liable  as  general  partners.  Re 
Thayer,  7  Am.  L.  Rev.  177,  23  Fed.  Cas.  No. 
13,867. 

7.  Purchasing  Stock  of  Old  Firm  with  Contribu- 
tion. —  Metropolitan  Nat.  Bank  v.  Sirret,  97  N. 
Y.  320. 

8.  Interchange  of  Cash  and  Property  for  Purpose 
of  Contribution.  —  Lawrence  v.  Merrifield,  42 
N.  Y.  Super.  Ct.  36,  affirmed  73  N.  Y.  590. 

9.  Contribution  in  Property  Authorized  —  United 
States.  —  Chick  v.  Robinson,  (C.  C.  A.)  95  Fed. 
Rep.  619. 
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statute  contemplates  such  contributions  as  shall  be  available  to  aid  the  busi- 
ness and  pay  the  creditors  of  the  limited  partnership.1  In  Pennsylvania  the 
property  contributed  must  be  appraised,*  and  a  failure  to  have  the  goods 
appraised  will  render  the  special  partners  liable  as  general  partners.3  As  the 
value  of  property  is  largely  a  matter  of  opinion,  an  inordinate  appraisement 
cannot  be  held  to  be  fraudulent  as  a  matter  of  law,  however  much  it  may  be 
so  in  fact.4 

e.  Time  of  Contribution.  —  Since  the  certificate  and  affidavit  must 
recite  what  has  been  done  and  not  what  ii  executory,5  the  capital  must  be 
actually  paid  in  at  or  before  the  time  as  of  which  the  certificate  and  affidavit 
speak  6  — -a  point  upon  which,  as  has  been  seen,  there  is  some  conflict  in  the 


Colorado.  —  Holliday  Union  Bag,  etc., 
Co.,  3  Colo.  342. 

Illinois.  —  Anderson  v.  Stone.  24  111.  App. 
349;  Wilson  v.  Bean,  33  111.  App.  529;  Man- 
hattan Brass  Co.  v.  Allin,  35  111.  App.  336. 

Pennsylvania. — Vandike  v.  Rosskam,  67 
Pa.  St.  330;  Maloney  v.  Bruce,  94  Pa.  St.  249; 
Cock  v.  Bailey,  146  Pa.  St.  32S,  29  W.  N.  C. 
(Pa.)  233;  Haslet  v.  Kent,  160  Pa.  St.  85; 
Blumenthal  v.  Whitaker,  170  Pa.  St.  309;  Lee 
v.  Burnley,  195  Pa.  St.  58;  Siegel  v.  Wood,  3 
Pa.  Dist.  463;  Com.  v.  Sanderson,  etc.,  Imp. 
Co.,  3  Dauphin  Co.  Rep.  (Pa.)  116. 

1.  What  May  Be  Contributed.  —  Vanhorn  v. 
Corcoran,  127  Pa.  St.  255;  Haslet  v.  Kent,  160 
Pa.  St.  85;  Maloney  v.  Bruce,  94  Pa.  St.  249. 

Property  so  siluated  as  to  be  beyond  the 
reach  of  creditors  is  not  a  lawful  contribution. 
Cock  v.  Bailey,  146  Pa.  St.  328. 

Property  described  as  having  been  purchased 
by  the  partners  from  another  limited  company 
subject  to  the  payment  of  the  company's  debts 
and  liabilities  is  not  such  a  contribution  as 
the  stalute  contemplates.  Haslet  v.  Kent,  160 
Pa.  St.  85. 

Where  the  members  of  a  former  limited 
partnership  attempt  to  form  a  new  partner- 
ship, and  as  contribulion  to  the  capital  slock 
lake  a  portion  of  the  assets  of  the  former  part- 
nership,leaving  an  insufficient  amount  of  assets 
to  pay  the  creditors  of  the  former  partnership, 
there  is  not  a  contribution  of  property  accord- 
ing to  its  value,  and  the  members  of  the  new 
partnership  are  liable  as  general  partners. 
Lee  v.  Burnley,  195  Pa.  St.  58. 

As  10  whether  the  contribution  of  an  undi- 
vided interest  in  a  stock  of  merchandise, 
which  interest  is  estimated  to  be  of  the  value 
stated  in  the  certificate,  is  equivalent  in  law 
and  in  fact  to  contributing  merchandise  of  that 
cash  value,  see  Wilson  v.  Bean,  33  111.  App. 
529. 

The  contribution  of  "  a  specific  amount  of 
capital  in  cash,  or  other  property  at  cash  value," 
is  not  made  by  postponing  the  payment  of  the 
indebtedness  to  the  special  partners  due  from 
a  preceding  insolvent  firm,  until  the  new  one 
shall  have  paid  the  other  creditors  of  the  old 
one.  Manhattan  Brass  Co.  v.  Allin,  35  III. 
App.  336. 

Property  held  by  an  equitable  title  only,  or 
which  is  encumbered  by  liens,  may  be  con- 
tributed where  it  is  so  described,  and  therefore 
no  one  can  be  misled.  Cock  v.  Bailey,  29  W. 
N.  C.  (Pa.)  233,  146  Pa.  St.  328. 

Land  in  another  state  may  be  contributed. 
Cock  v.  Bailey,  29  W.  N.  C.  (Pa.)  233,  146  Pa. 
St.  328. 


A  patent  right  is  such  property  as  may  be 
contributed  to  the  capital  of  a  limited  partner- 
ship association.  Rehfuss  v.  Moore,  134  Pa. 
St.  462. 

2.  Appraisal  Necessary.  —  Siegel  v.  Wood,  3 
Pa.  Dist.  463;  Reynolds  v.  Creveling,  4  Pa. 
Dist.  419;  Vandike  v.  Rosskam,  67  Pa.  St. 
330;  Blumenthal  v.  Whitaker,  170  Pa.  St. 
309- 

Who  May  Make.  —  Formerly  the  property  was 
appraised  by  an  appraiser  appointed  by  the 
court.  Siegel  v.  Wood,  3  Pa.  Dist.  463;  Van- 
dike  v.  Rosskam,  67  Pa.  St.  330.  The  object 
was  to  prevent  fraud  by  overvaluation. 
Blumenthal  v.  Whitaker,  170  Pa.  St.  309.  By 
later  statutes,  the  partners  may  make  their 
own  appraisement.  Reynolds  v.  Creveling,  4 
Pa.  Dist.  419. 

3.  General  Liability  the  Penalty  for  Failure  to 
Appraise.  —  Siegel  v.  Wood,  3  Pa.  Dist.  463. 

4.  Excessive  Valuation.  —  Reynolds  v.  Crev- 
eling, 4  Pa.  Dist.  419.  In  the  absence  of  fraud, 
excessive  valuation  put  upon  patent  rights 
contributed  to  the  capital  ot  a  limited  partner- 
ship does  not  vitiate  the  organization.  Reh- 
fuss v.  Moore,  26  W.  N.  C.  (Pa.)  105. 

5.  Certificate  Not  Promissory.  —  Haggerty  v. 
Foster,  103  Mass.  17;  Maginn  v.  Lawrence,  45 
N.  Y.  Super.  Ct.  238;  Durant  v.  Abendroth, 
69  N.  Y.  148,  25  Am.  Rep.  158. 

6.  Payment  upon  Formation  of  Firm.  —  H  ag- 
gerty  v.  Foster,  103  Mass.  17.  To  the  same 
effect  is  White  v.  Eiseman,  134  N.  Y.  103. 

Payment  Before  Publication.  —  The  payment 
of  the  capital  in  cash  by  the  special  partner 
must  precede  the  publication,  otherwise  it 
would  be  impossible  to  make  a  true  certificate. 
Pierce  v.  Bryant,  5  Allen  (Mass.)  91. 

Payment  as  Exigencies  of  Business  May  Require. 
—  The  contribution  must  be  paid  in  cash  at 
the  time  the  firm  is  formed,  and  an  agreement 
to  pay  it  in  as  the  exigencies  of  the  business 
might  require  or  as  it  might  suit  the  special 
partner's  convenience,  is  insufficient.  Watts 
v.  Taft.  16  U.  C.  Q.  B.  258. 

Under  the  Missouri  Statute,  the  special  part- 
ner's contribution  need  not  be  actually  made 
prior  to  the  formation  of  the  partnership,  but 
an  agreement  to  contribute  a  certain  sum  on 
a  certain  day  subsequent  to  the  formation  of 
the  partnership  is  sufficient,  or  the  special 
partner  may  contribute  a  certain  sum  in  cash 
prior  to  and  a  certain  sum  in  cash  subsequent 
to  the  formation  of  the  partnership  In  ihis 
respect  the  Missouri  statute  differs  from  the 
statutes  of  New  Yorky  Massachusetts,  and  other 
states  which  require  the  contribution  by  the 
special  partner  to  be  paid  in  cash  prior  to  the 
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cases.1  It  is  usually  held  that  the  contribution  of  the  special  partner  must  be 
paid  at  or  before  the  filing  of  the  certificate,2  and  it  seems  to  be  the  better 
view  that  if  payment  is  made  by  that  time  it  will  be  sufficient,3  though  some 
cases  have  held  that  the  payment  must  be  made  at  or  before  the  time  of 
making  the  certificate.4 

/.  Manner  of  Making  Contribution  —  (i)  Must  Be  Unconditional. — 
The  contribution  can  be  made  only  by  placing  the  money  at  the  disposition  of 
the  general  partner.5  It  must  be  paid  unconditionally,6  and  if  the  special 
partner  retains  any  control  over  the  contribution,7  or  if  there  is  an  antecedent 
agreement  that  the  money  shall  be  used  in  a  specified  way,8  the  contribution 
will  be  held  to  be  insufficient. 

(2)  Must  Be  Bona  Fide  and  Not  Merely  Colorable.  —  The  payment  of  the 
special  partner's  contribution  must  be  made  in  good  faith  and  not  be  a  mere 
colorable  transaction  for  the  purpose  of  evading  the  statute.9  Whether 
the  payment  of  the  contribution  was  actual  and  in  good  faith  or  only  color- 
able is  a  question  for  the  jury.10 


formation  of  the  partnership.  Selden  v.  Hall, 
21  Mo.  App.  459. 

In  Louisiana,  where  no  time  is  stipulated  in 
the  contract  of  partnership  for  the  payment  of 
the  contribution  by  the  partner  in  commendam, 
such  partner  will  be  responsible  to  creditors  of 
the  partnership  for  interest  on  the  amount  in- 
vested, only  from  the  dale  of  judicial  demand. 
De  Lizardi  v.  Gossett,  1  La.  Ann.  138. 

1.  See  supra,  this  section,  Certificate . 

2.  Payment  Before  Filing  of  Certificate  Neces- 
sary—  United  States.  —  Tracy  v.  Tuffly,  134  U. 
S,  212. 

Massachusetts.  —  Haggerty  v.  Foster,  103 
Mass.  17. 

New  Jersey.  —  Vernon  v.  Brunson,  54  N.  J. 
L.  586. 

New  York.  — Jersey  City  First  Nat.  Bank  v. 
Huber,  75  Hun  (N.  Y.)  83;  Hennessey  -'.  Far- 
relly,  13  Daly  (N.  Y.)  468;  Fifth  Ave.  Bank  v. 
Colgate,  54  N.  Y.  Super.  Ct.  188;  Manhattan 
Co.  v.  Phillips,  log  N.  Y.  383;  White  v.  Eise- 
man,  134  N.  Y.  101.  Compare  Durant  v. 
Abendroth,  69  N.  Y.  148. 

Canada.  —  Whittemore   v.  Macdonell,  6  U. 

C  C.  P.  553. 

3.  Payment  After  Acknowledgment  of  Certificate 
but  Before  Record  Held  Sufficient.  —  Fifth  Avenue 
Bank  v.  Colgate,  54  N.  Y.  Super.  Ct.  188. 

4.  View  that  Payment  Must  Be  Made  at  Date 
of  Certificate.  —  Maginn  v.  Lawrence,  45  N.  Y. 
Super.  Ct.  238,  citing  Durant  v.  Abendroth,  69 
N.  Y.  148,  25  Am.  Rep.  158. 

It  is  not  necessary  that  ihe  contributed  cap- 
ital should  be  in  hand  at  the  time  of  the  filing 
of  the  certificate,  if  it  was  in  hand  at  the  time 
of  making  the  certificate  and  affidavit.  Ver- 
non v.  Brunson,  54  N.  J.  L.  586. 

5.  Placing  Money  at  Disposition  of  General  Part- 
ner.—  Madison  County  Bank  v.  Gould,  5  Hill 
(N.  Y.)  309.  See  also  Durant  v.  Abendroth, 
69  N.  Y.  148. 

The  special  partner  must  pay  his  money  into 
the  common  stock  and  leave  il  there  to  the 
risks  of  the  business.  Lineweaver  v.  Slagle, 
64  Md.  465,  54  Am.  Rep.  775. 

6.  Payment  Must  Be  Unconditional.  —  Line- 
weaver  v.  Slagle,  64  Md.  465,  54  Am.  Rep.  775 ; 
Vernon  v.  Brunson,  54  N.  J.  L.  586;  Metro- 
politan Nat.  Bank  v.  Palmer,  56  Hun  (N.  Y.) 
641,  9  N.  Y.  Supp.  239;  Metropolitan  Nat. 
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Bank  v.  Sirret,  97  N.  Y.  320;  Manhattan  Co. 
v.  Phillips,  109  N.  Y.  383;  While  v.  Eiseman, 
134  N.  Y.  103;  Richardson  v.  Hogg,  38  Pa.  St. 
153.  But  see  Anderson  v.  Stone,  24  111.  App. 
342. 

7.  Retaining  Control  over  Contribution.  —  Rich- 
ardson v.  Hogg,  38  Pa.  St.  153. 

8.  Agreement  as  to  Appropriation  of  Contribu- 
tion.—  Vernon  v.  Brunson,  54  N.  J.  L.  586; 
Manhattan  Co.  v.  Phillips,  109  N.  Y.  383; 
Metropolitan  Nat.  Bank  v.  Sirret,  97  X.  Y. 
320.  See  also  Ropes  v.  Colgate,  (Supm.  Ct. 
Spec.  T.)  17  Abb.  N.  Cas.  (N.  Y.)  136. 

Contrary  View.  —  Anderson  v.  Stone,  24  111. 
App.  342,  where  the  contrary  stalement  in 
Metropolitan  Nat.  Bank  v.  Sirret  97  N.  Y.  320, 
was  pronounced  a  dictum  and  disapproved. 

A  Mere  Expectation  that  the  capital  of  the 
partnership  would  be  employed  to  purchase 
Ihe  stock  of  an  immediately  preceding  firm, 
does  not  deprive  the  former  of  its  character  as 
a  limited  partnership,  because  in  the  absence 
of  an  actual  agreement  as  to  the  application 
of  the  capital  at  the  time  it  was  contributed 
the  partnership  would  be  at  liberty  to  use  its 
capital  when  it  was  received  in  that  or  any 
other  direction.  Metropolitan  Nat.  Bank  v. 
Palmer,  56  Hun  (N.  Y.)  641,  9  N.  Y.  Supp.  230, 
citing  Metropolitan  Nat.  Bank  v.  Sirret,  97  N. 
Y.  320. 

9.  Colorable  Transaction  to  Evade  Statute  — 

United  Stales. — Re  Thayer,  7  Am.  L.  Rev. 
177,  23  Fed.  Cas.  No.  13,867. 

Maryland.  —  Lineweaver  v.  Slagle,  64  Md. 
465,  54  Am.  Rep.  775. 

New  York.  —  Metropolitan  Nat.  Bank  v. 
Palmer,  56  H  un  (N.  Y.)  641,  9  N.  Y.  Supp.  239; 
Lawrence  v.  Merrifield,  42  N.  Y.  Super.  Ct.  36, 
affirmed  73  N.  Y.  590;  Loomis  v.  Hoyt,  52  N. 
Y.  Super.  Ct.  287;  Hanover  Nat.  Bank  v. 
Sirrett,  (Buffalo  Super.  Cl.  Spec.  T.)  15  Abb. 
N.  Cas.  (N.  Y.)  334,  note;  Ropes  v.  Colgate, 
(Supm.  Ct.  Spec.  T.)  17  Abb.  N.  Cas.  (N.  Y.) 
136;  Metropolitan  Nat.  Bank  v.  Palmer, 
(Supm.  Ct.  Gen.  T.)  9  N.  Y.  Supp.  239;  Met- 
ropolitan Nat.  Bank  v.  Sirret,  97  N.  Y.  320; 
Manhattan  Co.  v.  Phillips,  109  N.  Y.  383; 
Hotopp  v.  Huber,  160  N.  Y.  524. 

10.  Question  for  the  Jury.  —  Metropolitan  Nat. 
Bank  v.  Sirret,  97  N.  Y.  320;  Becker  -'.  Koch, 
104  N.  Y.  394,  58  Am.  Rep.  515;  Manhattan 
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9.  Firm  Name  —  a.  NECESSITY.  —  The  partnership  business  must  be  trans- 
acted in  a  firm  name.1 

b.  Using  Names  of  Partners.  —  As  a  General  Rule,  only  the  names  A  gen- 
eral partners  may  be  used  in  the  firm  name,2  and  the  names  of  special  partners 
must  not  appear.3  If  the  name  of  a  special  partner  is  used  in  the  firm  name 
with  his  knowledge  or  consent,  he  will  be  liable  as  a  general  partner."4 

Exceptions  to  Rule.  —  To  this  general  rule  there  are  certain  statutory  excep- 
tions. Thus,  under  a  statute  authorizing  a  limited  partnership  to  use  thr 
name  of  a  preceding  partnership  of  which  it  is  the  successor,  such  name  may 
be  used  although  it  contains  the  name  of  a  special  partner.5  So,  in  some 
states,  the  name  of  a  special  partner  may  be  used  if  the  term  "  limited"  is 
added  to  the  firm  name.6 

Naming  All  General  Partners.  —  As  at  first  passed,  the  limited  partnership  stat- 
utes usually  required  all  the  general  partners  to  be  named  in  the  firm  name, 
but  this  has  been  generally  changed,  and  it  is  not  now  necessary  to  name  all 
the  general  partners.7 

Individual  Name.  —  Where  the  business  of  a  limited  partnership  is  conducted 
in  the  individual  name  of  the  general  partner  there  is  no  presumption  that  the 
firm  is  liable  for  money  borrowed  by  the  general  partner  in  his  individual 
name.8 

c.  Using  Word  "  Limited."  —  In  some  states  the  word  "  limited  "  must 
be  the  last  word  in  the  firm  name  of  every  limited  partnership,9  and  the 


Co.  v.  Phillips,  109  N.  Y.  383;  Hanover  Nat. 
Bank  v.  Sirrett,  (Buffalo  Super.  Ct.  Spec.  T.) 
15  Abb.  N.  Cas.  (N.  Y.)  334,  note;  Metropoli- 
tan Nat.  Bank  v.  Palmer,  (Supm.  Ci.  Gen.  T.) 
9  N.  Y.  Supp.  239,  56  Hun  (N.  Y.)  641. 

1.  Firm  Name  Necessary.  —  Tracy  v.  Tuffly, 
134  U.  S.  206;  Ward  v.  Newell,  42  Barb.  (N. 
Y.)  482;  Ussety  v.  Crusman,  (Tenn.  Ch.  1898) 
47  S.  W.  Rep.  567- 

A  Review  of  the  New  York  Legislation  with  re- 
spect to  the  firm  name  of  limited  partnerships 
is  contained  in  Buck  v.  Alley,  145  N.  Y. 
488. 

2.  Only  General  Partners  Must  Be  Named.  — 

Tracy  v.  Tuffly,  134  U.  S.  206;  Spalding  v. 
Black,  22  Kan.  61;  Vilas  Bank  v.  Bullock,  10 
Phila.  (Pa.)  309,  32  Leg.  Int.  (Pa.)  66;  An- 
drews-y.  Schott,  10  Pa.  St.  47. 

3.  Names  of  Special  Partners  Prohibited  — 
United  States.  — Tracy  v.  Tuffly,  134  U.  S.  206; 
Hampden  Bank  v.  Morgan,  2  Haz.  Reg.  (U. 
S.)  57,  11  Fed.  Cas.  No.  6,008. 

Massachusetts.  —  Groves  v.  Wilson,  168  Mass. 

370.        J:'I''  ?7\ 

Are-cv  York.  —  Madison  County  Bank  v. 
Gould,  5  Hill  (N.  Y.)  312;  Hardt  v.  Levy,  72 
Hun  (N.  Y.)  229;  Van  Ingen  v.  Whitman,  62 
N.  Y.  520;  Buck  v.  Alley,  145  N.  Y.  488. 

Tennessee.  —  Ussery  v.  Crusman,  (Tenn.  Ch. 
1898)  47  S.  W.  Rep.  567. 

The  Original  Policy  of  This  Provision  was 
doubtless  to  prevent  credit  being  given  to  a 
person  not  liable  as  a  general  partner  for  the 
debts  or  liabilities  of  the  firm.  Buck  v.  Alley, 
145  N.  Y.  488. 

4.  Liability  as  General  Partner  for  Prohibited 
Use  of  Special  Partner's  Name  —  United  States.  — 
Tracy  v.  Tuffly,  134  U.  S.  206. 

Massachusetts.  —  Groves  v.  Wilson,  168  Mass. 
370. 

New  York.  — Van  Ingen  v.  Whitman,  62  N. 
Y.  520;  Buck  v.  Alley.  145  N.  Y.  488. 
Pennsylvania.  —  Andrews  v.  Schott,  10  Pa. 
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St.  47;  Vilas  Bank  v.  Bullock,  10  Phila.  (Pa.) 
309,  32  Leg.  Int.  (Pa.)  66. 

Tennessee.  —  Ussery  v.  Crusman,  (Tenn.  Ch. 
1898)  47  S.  W.  Rep.  567. 

5.  Use  of  Name  of  Former  Firm.  —  Groves  v. 
Wilson,  168  Mass.  370;  Buck  v.  Alley,  [45  N. 
Y.  488. 

6.  Where  Term  "Limited  "Is  Used.  —  See  for 

example  California  Civ.  Code,  §  2510. 

7.  Necessity  of  Naming  All  General  Partners.  — 
Buck  v.  Alley,  145  N.  Y.  488;  Andrews  v. 
Schott,  10  Pa.  St.  52. 

In  Pennsylvania,  the  object  of  the  Act  of  Feb- 
ruary 21,  1868,  supplementary  to  the  Act  of 
March  30,  1865,  was  to  dispense  with  the 
necessity  of  naming  more  than  one  of  the 
general  partners  where  there  are  others,  and 
to  allow  those  others  to  be  designated  under 
the  general  words  "  and  company."  Metro- 
politan Nat.  Bank  v.  Gruber,  14  W.  N.  C. 
(Pa.)  13.  See  also  Vilas  Bank  v.  Bullock,  10 
Phila.  (Pa.)  309,  32  Leg.  Int.  (Pa.)  66. 

8.  Using  Individual  Name  of  General  Partner 

—  Presumption  of  Liability  and  Burden  of  Proof. 

—  It  must  appear  from  the  evidence,  in  order 
to  charge  the  firm,  that  the  debt  was  con- 
tracted on  account  of  the  partnership  or  that 
the  money  after  it  was  obtained  was  used  in 
the  business  of  the  partnership,  and  the  pre- 
sumption is  that  the  money  was  not  so  used; 
the  burden  of  proving  that  it  was  so  used 
is  upon  the  plaintiff,  and  if  from  the  evidence 
it  is  doubtful  how  the  money  was  applied  the 
plaintiff  must  fail.  Oliphant  v.  Mathews,  16 
Barb  (N.  Y.)  608. 

9.  Word  "Limited"  Necessary.  —  Barnard, 
etc.,  Mfg.  Co.  v.  Packard,  28  U.  S.  App.  84, 
64  Fed.  Rep.  309;  Pennsylvania  Laws,  June  2, 
1874;  Sellersville  Nat.  Bank  v.  Banks,  9  Pa. 
Co.  Ct.  92. 

Abbreviation  "Ltd."  Sufficient. —  Barnard, 
etc..  Mfg.  Co.  v.  Packard,  28  U.  S.  App.  84. 
64  Fed.  Rep.  309. 
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penalty  for  noncompliance  is  liability  as  a  general  partner.1 

d.  Using  Words  "and  Company"  or  Other  General  Term.  —  As 
originally  passed,  the  statutes  prohibited  the  use  in  the  firm  name  of  the 
words  "and  company, "  2  or  of  any  other  general  or  equivalent  term,3  and  this 
is  still  the  rule  in  some  states.4  In  other  states  the  rule  has  been  changed,  and 
the  use  of  the  words  "and  company,"  or  other  general  or  equivalent  term,  is 
permitted  where  there  are  two  or  more  general  partners,  to  represent  the  gen- 
eral partners  not  named.5  But  the  use  of  such  terms  to  represent  the  special 
partner,  as  in  cases  where  there  is  only  one  general  partner,6  or  where  all  the 
general  partners  are  named  in  the  firm  name,  is  not  permitted.7  The  addition 
of  these  words  in  such  cases  is  calculated  to  mislead  the  public  and  to  give  a 
false  credit  by  implication  that  there  are  other  general  partners  besides  those 
named.8  The  prohibition  of  the  statute  is  intended  for  the  benefit  of  the 
public  and  must  be  strictly  complied  with.9  The  use  of  the  words  "and  com- 
pany,"or  other  general  or  equivalent  terms,  has  been  generally  held  to  render  the 
special  partner  liable  as  a  general  partner,10  though  a  few  cases  have  taken  a 
contrary  view  upon  the  ground  that  the  statute  did  not  in  terms  impose  such 
penalty  for  a  violation. 11  This  view  rests  upon  the  changed  policy  with  refer- 
ence to  firm  names  evidenced  by  subsequent  legislation  permitting  the  use  of 
the  words  "and  company,"  or  even  of  the  special  partner's  name  in  certain 
cases.1* 

10.  Firm  Sign.  —  In  some  states  the  statute  requires  a  sign  to  be  posted  in 
a  conspicuous  place  at  the  place  of  business,  bearing  the  full  names  of  all  the 


1.  General  Liability  the  Penalty  for  Noncom- 
pliance.—  Bernard,  etc.,  Mfg.  Co.  v.  Packard, 
(C.  C.  A.)  64  Fed.  Rep.  310. 

It  must  be  averred  and  proved  that  the  de- 
fendant participated  or  acquiesced  in  the  omis- 
sion of  ihe  word  "  limited,"  in  order  to  hold 
him  generally  liable.  Sellersville  Nat.  Bank 
v.  Banks,  9  Pa.  Co.  Ct.  92. 

2.  Use  of  Words  "  and  Company  "  Prohibited  — 
United  States.  —  Tracy  v.  Tuffly,  134  U.  S. 
206. 

Louisiana.  —  Marshall  v.  Lambelh,  7  Rob. 
(La.)  471. 

New  York.  —  Ward  v.  Newell,  42  Barb.  (N. 
V.)  482.  See  also  Buck  v.  Alley.  82  Hun  (N. 
Y.)29- 

Pennsylvania.  —  Vilas  Bank  v.  Bullock,  10 
Phila.  (Pa.)  309,  32  Leg.  Int.  (Pa.)  66;  Bergner, 
etc.,  Brewing  Co.  v.  Cobb,  12  Pa.  Co.  Ct.  460; 
Andrews  v.  Schott,  10  Pa.  Si.  47;  Hogg  v. 
Orgill,  34  Pa.  St.  35°. 

Tennessee.  —  Ussery  v.  Crusman,  (Tenn.  Ch. 
1898)  47  S.  W.  Rep.  567. 

Prohibition  Not  Merely  Directory.  —  The  pro- 
vision prohibiting  the  use  of  the  word  "  com- 
pany "  is  not  merely  directory.  Ward  v. 
Newell,  42  Barb.  (N.  Y.)  482. 

3.  Other  General  Terms  Prohibited.  —  Tracy  v. 
Tuffly,  134  U.  S.  206;  Spalding  v.  Black,'  22 
Kan.  61;  Vilas  Bank  v.  Bullock,  10  Phila. 
(Pa.)  309,  32  Leg.  Int.  (Pa.)  66;  Andrews  v. 
Schott,  ro  Pa.  St.  47. 

4.  See  the  last  two  preceding  notes. 

5.  Term  "Company"  or  Other  General  Term 
Permitted.  —  Hubbard  v.  Morgan,  12  Fed. 
Cas.  No.  6,817;  Buck  v.  Alley,  145  N.  Y.  488; 
82  Hun  (N.  Y.)  29;  Vilas  Bank  v.  Bullock,  10 
Phila.  (Pa.)  309,  32  Leg.  Int.  (Pa.)  66;  Metro- 
politan Nat.  Bank  v.  Gruber,  14  W.  N.  C. 
(Pa.)  13. 

6.  Only  One  General  Partner.  —  Buck  v.  Alley, 
145  N.  Y.  488,  82  Hun  (N.  Y.)  29;  Bergner, 


etc.,  Brewing  Co.  v.  Cobb,  12  Pa.  Co.  Ct.  460; 
Metropolitan  Nat.  Bank  v.  Gruber,  14  W.  N. 

C  (Pa.)  13. 

7.  All  General  Partners  Named  in  Firm  Name. 

—  Metropolitan  Nat.  Bank  v.  Gruber,  14  W. 
N.  C.  (Pa.)  12,  followed  in  Gibb  v.  Mershon,  14 
W.  N.  C.  (Pa.)  89. 

8.  Reason  for  Limitation  of  Rule.  —  Metropoli- 
tan Nal.  Bank  v.  Gruber,  14  W.  N.  C.  (Pa.)  13. 
But  see  Hubbard  v.  Morgan,  12  Fed.  Cas.  No. 
6,817. 

9.  Object  of  Statute.  —  Andrews  v.  Schott,  ro 
Pa.  St.  47.  See  also  Haddock  v.  Grinnell  Mfg. 
Corp.,  109  Pa.  St.  380. 

10.  General  Liability  the  Penalty  for  Violation 
of  Statute  —  United  States.  —  Hampden  Bank 
-'.  Morgan,  2  Haz.  Reg.  (U.  S.)  57,  ri  Fed. 
Cas.  No.  6,008. 

New  York.  —  Ward  v.  Newell,  42  Barb.  (N. 
Y.)  482;  Van  Ingen  v.  Whitman,  62  N.  Y.  520. 

Pennsylvania.  —  Metropolitan  Nat.  Bank  v. 
Gruber,  14  W.  N.  C.  (Pa.)  12;  Gibb  v .  Mer- 
shon, 14  W.  N.  C.  (Pa.)  89;  Andrews  v.  Schott, 
10  Pa.  St.  47. 

11.  Contrary  View.  —  Hubbard  v.  Morgan,  12 
Fed.  Cas.  No.  6,817;  Buck  v.  Alley.  145  N.  Y. 
496,  reversing  82  Hun  (N.  Y.)  29. 

The  Prohibited  Use  of  the  Words  "and  Com- 
pany "  Without  the  Special  Partner's  Knowledge 
or  Consent  will  not  render  him  liable  as  a  gen- 
eral partner.  Van  Ingen  v.  Whitman,  62  N". 
Y.  520. 

As  to  the  liabilit  y  of  a  special  partner,  where 
he  did  not  intentionally  participate  in  violat- 
ing the  provision  requiring  the  business  to  be 
conducted  in  the  names  of  the  general  partners 
without  the  addition  of  the  word  "  company," 
see  Ward  v.  Newell,  42  Barb.  (N.  Y.)  4S2. 

12.  Changed  Policy  with  Reference  to  Firm 
Name.  —  See  Buck  v.  Alley,  145  N.  Y.  496; 
Vilas  Bank  v.  Bullock,  10  Phila.  (Pa.)  309,  3a 
Leg.  Int.  (Pa.)  66. 
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partners,1  and  designating  which  are  general  and  which  are  special  partners.8 
A  noncompliance  with  the  statute  renders  the  special  partners  liable  as  general 
partners.3  And  it  is  usually  provided  that  no  action  shall  abate  or  be  dis- 
missed by  reason  of  the  proof  not  meeting  the  allegations  as  to  the  names  and 
number  of  members,  where  such  sign  has  not  been  posted  as  required  by  stat- 
ute.4 The  requirement  of  the  statute  as  to  the  "  full  names  "  of  the  persons 
composing  the  firm  is  complied  with  by  giving  the  names  in  the  form 
habitually  used  by  those  persons  in  business  and  by  which  they  are  generally 
known  in  the  community.5  The  statutes  provide  where  the  sign  shall  be 
posted.    This  is  usually  on  the  front  of  the  firm's  place  of  business.6 

11.  When  Partnership  Begins.  —  It  is  usually  provided  by  statute,  and  is  so 
even  in  the  absence  of  express  provision,  by  necessary  implication,  that  no 
limited  partnership  shall  be  deemed  to  have  been  formed  until  all  the  require- 
ments of  the  statute  relating  to  the  formation  of  the  firm  have  been  complied 
with.7  A  limited  partnership  that  has  not  complied  with  the  law  of  its  creation 
is  not  a  limited  partnership  at  all.  It  is,  however,  a  partnership  in  which  all 
the  members  are  liable  as  at  common  law.8    If  the  partnership  is  launched 


1.  Firm  Sign  Required.  —  Rothchild  v.  Hoge, 
43  Fed.  Rep.  97;  Buck  v.  Alley,  145  N.  Y.  488; 
Vilas  Bank  v.  Bullock,  10  Phila  (Pa.)  309,  32 
Leg.  Int.  (Pa.)  66;  Vandike  v.  Rosskam,  67 
Pa.  St.  330;  Bergner,  etc..  Brewing  Co.  v. 
Cobb,  12  Pa.  Co.  Ct.  460;  Carter-Battle  Grocer 
Co.  v.  Jackson,  18  Tex.  Civ.  App.  353. 

Such  provision  does  not  apply  to  limited 
partnerships  formed  before  it  took  effect. 
Rothchild  v.  Hoge,  43  Fed.  Rep.  97. 

Legible  English  Characters.  —  Under  the 
Pennsylvania  statute  the  names  must  be 
painted  in  legible  English  characters.  Vilas 
Bank  v.  Bullock,  10  Phila.  (Pa.)  309,  32  Leg. 
Int.  (Pa.)  66. 

2.  Designating  General  and  Special  Partners.  — 
Vilas  Bank  v.  Bullock,  10  Phila.  (Pa.)  309,  32 
Leg.  Int.  (Pa.)  66;  Vandike  v.  Rosskam,  67 
Pa.  St.  330. 

3.  General  Liability  the  Penalty  for  Noncom- 
pliance. ■ — ■  Vandike  v.  Rosskam,  67  Pa.  St.  330; 
Bergner,  etc.,  Brewing  Co.  v.  Cobb,  12  Pa. 
Co.  Ct.  460.  See  Rothchild  v.  Hoge,  43  Fed. 
Rep.  101. 

4.  Variance  as  to  Number  and  Names  of  Part- 
ners.—  See  codes  and  statutes  of  the  various 
states.  See  also  Carter-Battle  Grocer  Co.  v. 
Jackson,  18  Tex.  Civ.  App.  353. 

5.  What  Constitute  "Full  Names."  —  Gearing 
v.  Carroll,  151  Pa.  St.  84,  folio 7ving  Lafiin,  etc., 
Powder  Co.  v.  Steytler,  29  W.  N.  C.  (Pa.)  230, 
and  holding  that  the  initials  alone  of  the  given 
name  may  be  sufficient. 

6.  Place  of  Posting  Sign.  —  Under  the  Vir- 
ginia statute,  February  29,  18S8,  the  sign  must 
be  posted  on  the  front  of  the  firm's  place  of 
business.    Rothchild  v.  Hoge,  43  Fed.  Rep.  g7. 

Under  the  Pennsylvania  statute,  Act  March 
30,  1865,  the  sign  must  be  put  up  upon  some 
conspicuous  place  on  the  oulside  of  and  in 
front  of  the  building  in  which  the  firm  has  its 
chief  place  of  business.  Vilas  Bank  v.  Bul- 
lock, 10  Phila.  (Pa.)  309  32  Leg.  Int.  (Pa.)  66. 

The  New  York  statute  simply  requires  that 
the  sign  shall  be  put  up  on  the  building  in 
which  the  chief  place  of  business  is  located. 
1  N.  Y.  Rev.  Stat.  765,  §  13,  as  amended  by 
Laws  1866,  c.  661. 

7.  Compliance  with  Statute  Condition  Precedent 
to  Existence  of  Firm  —  United  States.  —  In  re 


Merrill,  12  Blatchf.  (U.  S.)  221,  17  Fed.  Cas. 
No.  9,467;  Tracy  v.  Tuffly,  134  U.  S.  206. 
California.  —  Civ.  Code,  §  2482. 
Colorado.  —  Peabody  v.  Oleson,  (Colo.  App. 
1900)  62  Pac.  Rep.  234. 

Illinois.  —  Henkel  v.  Heyman,  91  111.  96; 
Crouch  v.  Chicago  First  Nat.  Bank,  156  HI. 
356,  47  111.  App.  574;  Adam  v.  Musson,  37  111. 
App.  501. 

Iowa.  —  Richardson  v.  Carlton,  109  Iowa 
515.  . 

Michigan.  —  Gray  v.  Gibson,  6  Mich.  300. 
Missouri, — Smith  v.  Warden,  86  Mo.  382; 
Selden  v.  Hall,  21  Mo.  App.  459. 

New  York.  —  Haviland  v.  Chace,  39  Barb. 
(N.  Y.)  285;  Bell  v.  Merrifield,  28  Hun  (N.  Y.) 
222;  Hardt  v.  Levy,  72  Hun  (N.  Y.)  226;  Du- 
rant  v.  Abendroth,  41  N.  Y.  Super.  Ct.  53, 
97  N.  Y.  132;  Fifth  Ave.  Bank  v.  Colgate,  54 
N.  Y.  Super.  Ct.  193,  120  N.  Y.  386;  Jacquin 
v.  Buisson,  (N.  Y.  Super.  Ct.)  11  How.  Pr. 
(N.  Y.)  392;  Sharp  v.  Hutchinson,  100  N.  Y. 
535;  White  v.  Eiseman,  134  N.  Y.  101. 

Pennsylvania.  —  Siegel  v.  Wood,  3  Pa.  Dist. 
464;  Eliot  v.  Himrod,  108  Pa.  Si.  569;  Van- 
horn  v.  Corcoran,  127  Pa.  St.  255;  Sheble  v. 
Strong,  128  Pa.  St.  315;  Blumenthal  v.  Whit- 
aker,  170  Pa.  St.  309;  Maloney  v.  Bruce,  94 
Pa.  St.  249;  Vandike  v.  Rosskam,  67  Pa.  St. 
330. 

Tennessee.  —  Ussery  v.  Crusman,  (Tenn.  Ch. 
1898)  47  S.  W.  Rep.  567. 

Virginia.  —  McArthur  v.  Chase,  13  Gratt. 
(Va.)  683. 

Canada.  —  Watis  v.  Taft,  16  U.  C.  Q.  B.  258; 
Whittemore  v.  Macdonell,  6  U.  C.  C.  P.  551. 

And  see  Holliday  v.  Union  Bag,  etc.,  Co.,  3 
Colo.  342;  Pierce  v.  Bryant,  5  Allen  (Mass.) 
qi;  Van  Ingen  v.  Whitman,  62  N.  Y.  513; 
Haviland  v.  Chace,  39  Barb.  (N.  Y.)  283;  Man- 
hattan Co.  v.  Laimbeer,  53  N.  Y.  Super.  Ct. 
22,  17  Abb.  N.  Cas.  (N.  Y.)  123. 

8.  Liability  as  General  Partners  —  Canada.  — 
Wlrttemore  v.  Macdonell,  6  U.  C.  C.  P.  547. 

United  States.  —  Tracy  v.  Tuffly,  134  U.  S. 
206. 

Illinois.  —  Pfirmann  v.  Henkel,  t  III.  App. 
145. 

Massachusetts.  —  Pierce  v.  Bryant,  5  Allen 
(Mass.)  91. 
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before  compliance  with  the  statute,  it  is  a  general  partnership.1  A  false 
statement  in  the  certificate  or  affidavit  renders  all  the  partners  liable  as 
general  partners,  or,  in  other  words,  the  limited  partnership  never  begins.2 
A  limited  partnership  does  not  begin  until  the  certificate  is  filed  in  the  place 
designated  by  the  statute,3  and,  according  to  some  decisions,  not  until  the 
certificate  is  actually  recorded.4  But  when  the  parties  have  done  all  that  they 
can  do  in  the  way  of  complying  with  the  statute,  and  when  all  that  remains 
to  be  done  is  for  a  public  officer  to  perform  the  duties  placed  upon  him  by  law 
and  record  the  instrument  filed  with  him,  it  must  be  regarded  as  a  compliance 
by  the  parties  interested  with  the  terms  of  the  statute,  and  the  record  must  be 
assumed  to  be  made  when  the  paper  goes  for  the  purpose  of  record  out  of  the 
control  of  the  individual  into  the  control  of  the  public  officer.5  Under  the 
Missouri  statute,  the  limited  partnership  does  not  begin  until  after  the  com- 
pletion of  the  required  publication  of  notice.6 

12.  Renewals  —  a.  In  General. — The  limited  partnership  statutes  very 
generally  contain  provisions  by  compliance  with  which  the  limited  partnership 
may  be  renewed  or  continued  as  such  for  an  additional  term  beyond  that 
originally  fixed  for  its  termination.  The  usual  provision  is  that  the  renewal 
must  be  certified,  acknowledged,  recorded,  published,  and  an  affidavit  of  a  gen- 
eral partner  made,  in  substantially  the  same  manner  as  is  required  to  constitute 
an  original  limited  partnership.7    A  strict  compliance  with  the  statutory 


New  York. —  Haviland  v.  Chace,  3Q  Barb. 
(N.  Y.)  283;  Hubbard  v.  Morgan,  U.  S.  D.  C. 
(N.  Y.),  cited  in  3  Kent  Com.  36. 

Pennsylvania. — Vandike  v.  Rosskam,  67 
Pa.  St.  330;  Maloney  v.  Bruce,  94  Pa.  St.  249; 
Vanhorn  v.  Corcoran,  127  Pa.  St.  268. 

See  Hampden  Bank  v.  Morgan,  2  Haz.  Reg. 
(U.  S.)  57,  ir  Fed.  Cas.  No.  6,008;  Rosenberg 
v.  Block,  50  N.  Y.  Super.  Ct.  357. 

Generally  as  lo  the  effect  of  noncompliance 
with  any  particular  requirement  of  the  stat- 
ute, see  the  section  of  this  article  devoted  to 
such  requirement,  as  for  example,  Certificate, 
supra,  p.  344. 

"  Until  it  is  legally  instituted  .there  is  no 
lawful  limited  partnership,  and  no  member  of 
the  association  may  claim  the  protection 
afforded  by  the  law."  Van  Ingen  v.  Whit- 
man, 62  N.  Y.  520. 

The  California,  Dakota,  and  Wyoming  stat- 
utes provide  that  an  error  in  the  formation,  .f 
made  in  good  faith,  will  not  charge  a  special 
partner,  on  a  contract  in  which  the  fact  of  a 
limited  partnership  and  the  names  appeared 
in  writing. 

1.  Firm  Launched  Before  Compliance  with  Stat- 
ute. —  Fox  v.  Graham,  How.  N.  P.  (Mich.)  90; 
Gray  v.  Gibson,  6  Mich.  300;  Smith  v.  War- 
den, 86  Mo.  382;  White  v.  Eiseman,  134  N.  Y. 
103;  Robinson  v.  Mcintosh,  3  E.  D.  Smith 
(N.  Y.)  221;  Rosenberg  v.  Block,  50  N.  Y. 
Super.  Ct  357;  Vanhorn  v.  Corcoran,  127  Pa. 
St.  255;  Stringfellow  ?>.  Wise,  (Va.  1897)  27  S. 
E  Rep.  432. 

2.  False  Statements  in  Certificate  or  Affidavit. 
—  Bell  v.  Merrifield,  28  Hun  (N.  Y.)  222;  Du- 
ra-it v.  Abendroth,  41  N.  Y.  Super.  Ct.  53; 
White  v.  Eiseman,  134  N.  Y.  101  *  Watts  v, 
Taft,  16  U.  C.  Q.  B.  258.  See  also  the  sub- 
divisions of  this  section  supra. 

3.  Filing  Required  Papers.  —  Crouch  v.  Chi- 
cago First  Nat.  Bank,  156  111.  356;  Adam  v. 
Musson,  37  111.  App.  503;  Levy  v.  Lock,  (C. 
PI.  Gen.  T.)  47  How.  Pr.  (N.  Y.)  394;  Man- 


hattan Co.  v.  Laimbeer,  108  N.  Y.  578;  White 
v.  Eiseman,  134  N.  Y.  101. 

There  is  no  requirement  of  the  statute  that 
the  execution  and  filing  of  the  certificate  and 
affidavit  shall  be  contemporaneous  acts;  the 
only  disability  imposed  by  it  is  that  until  such 
record  is  made,  no  special  partnership  is 
formed.  Levy  v.  Lock,  (C.  PI.  Gen.  T.)  47 
How.  Pr.  (N.  Y.)  394. 

4.  Record  Necessary.  —  Adam  v.  Musson,  37 
111.  App.  503;  Henkel  v.  Heyman,  91  111.  96; 
Gray  v.  Gibson,  6  Mich.  300. 

Meaning  of  "  Recorded."  —  See  Manhattan  Co. 
v.  Laimbeer,  108  N.  Y.  578.  The  court  criti- 
cised Gray  v.  Gibson,  6  Mich.  300.  See  also 
Henkel  v.  Heyman,  91  111.  102. 

5.  Failure  of  Officers  to  Record  Instrument 
F'.ied. —  Henkel  v.  Heyman,  91  111.  96;  Man- 
hattan Co.  v.  Laimbeer,  (Ct.  App.)  21  Abb.  N. 
Cas.  (N.  Y.)  27,  108  N.  Y.  578,  reversing  (N.  Y. 
Super.  Ct.  Gen.  T.)  17  Abb.  N.  Cas.  (N.  Y.)  123. 

Withdrawal  of  Certificate.— Although  the  neg- 
lect to  file  and  record  the  "certificate  was  the 
neglect  of  the  clerk,  a  voluntary  withdrawal  of 
the  certificate  with  knowledge  that  it  was  n?t 
recorded  is  fatal  to  the  existence  of  the  limited 
partnership.    Henkel  v.  Heyman,  91  111.  96. 

6.  Selden  v.  Hall,  21  Mo.  App.  462. 

7.  Renewal  in  Substantially  Same  Manner  as 
Originally  Constituted —  California. — Civ.  Code, 
S  2485'. 

Michigan.  —  Hogan  v.  Hadzsits,  113  Mich. 

568. 

New  York.  —  Haviland  v.  Chace,  39  Barb. 
(N.  Y.)  285;  Hardt  v.  Levy,  72  Hun  (N.  V.) 
233;  Fifth  Ave.  Bank  v.  Colgate,  120  N.  Y. 
381;  Jersey  City  First  Nat.  Bank  v.  Huber,  75 
Hun  (N.  Y.)  83;  Haggerty  v.  Taylor,  10  Paige 
(N.  Y  )  262;  Jacquin  v.  Buisson,  (N.  Y.  Super. 
Ct.)  it  How.  Pr.  (N.  Y.)  385;  Metropolitan 
Nat.  Bank  v.  Sirret,  97  N.  Y.  320. 

Pennsylvania.  —  Fourth  St.    Nat.    Bank  v 
Haines,  3  Pa.  Dist.  437;  Andrews  v.  Schott,  10 
Pa.  St.  53;  Guillou  v.  Peterson,  89  Pa.  St.  163; 
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requirements  as  to  renewals  is  essential.'  A  continuance  without  a  renewal 
as  provided  by  statute  makes  all  the  members  general  partners.*  The  renewal 
or  continuance  of  a  limited  partnership  is  not  the  creation  of  a  new  partner- 
ship, but  merely  an  extension  of  the  one  before  then  existing,3  but  the  reverse 
is  the  case  where  the  business  is  continued  without  the  statutory  renewal.4 
The  continuance  of  a  limited  partnership,  as  well  as  its  former  existence,  must 
have  for  its  support  a  valid  formation  of  the  partnership.5  Where  the  parties 
intend,  not  to  renew  an  existing  limited  partnership,  but  on  the  contrary  to 
create  a  new  one,  and  the  certificate  and  affidavit  are  insufficient  for  that  pur- 
pose, the  transaction  cannot  be  supported  as  a  renewal  of  the  original  limited 
partnership,  since  to  do  so  would  make  another  and  a  different  contract  for  the 
parties  from  that  which  they  intended  and  attempted  to  make.®  And  it 
seems  doubtful  whether  an  abortive  attempt  to  renew  and  continue  an  exist- 
ing partnership  can  be  supported  as  the  creation  of  a  new  limited  partnership.7 
b.  After  Dissolution.  —  Where  the  partners  voluntarily  dissolve  an 
existing  partnership  it  cannot  be  renewed.8  Upon  the  death  of  a  partner  the 
limited  partnership  is  dissolved  and  an  attempted  renewal  is  void,  and  all  the 
partners  are  liable  as  general  partners.9  Where  there  is  an  interval  between 
the  expiration  of  the  original  term  and  the  compliance  with  the  statute  as 
to  renewals,  the  attempted  renewal  operates  as  the  formation  of  a  new  part- 
nership and  not  a  continuation  of  the  old  one. 10  So,  if  for  any  reason  an 
attempted  renewal  of  a  limited  partnership  is  ineffective,  a  subsequent  attempt 
to  renew  the  partnership  is  also  ineffective,  although  all  the  provisions  of  the 
statute  have  been  complied  with.11 


Haddock  v.  Grinneil  Mfg.  Corp.,  109  Pa.  St. 
373,  16  W.  N.  C.  (Pa.)  549;  Fourth  St.  Nat. 
Bank  v.  Whitaker,  170  Pa.  St.  297,  37  W.  N. 
C  (Pa.)  74. 

Tennessee.  —  Usserv  v.  Crusman,  (Tenn.  Ch. 
1898)  47  S.  W.  Rep.  567. 

1.  Strict  Compliance  with  Statute  Required. — 
Haddock  v.  Grinneil  Mfg.  Corp.,  log  Pa.  St.  372. 

2.  Continuance  Without  Renewal  Imposes  Gen- 
eral Liability  —  Massachusetts.  —  Lancaster  v. 
Choate,  5  Allen  (Mass.)  530. 

Michigan.  —  Sarmiento  v.  The  Catherine  C, 
no  Mich.  120. 

New  York.  —  Haviland  v.  Chace,  39  Barb. 
(N.  Y.)  285;  Hardt  v.  Levy,  72  Hun  (N.  Y.) 
229;  Haggerly  v.  Taylor,  10  Paige  (N.  Y.)262; 
Jacquin  v.  Buisson,  (N.  Y.  Super.  Ct.)  II  How. 
Pr.  (N.  Y.)  385;  Columbia  Bank  v.  Berolz- 
heimer,  33  N.  Y.  App.  Div.  235;  Fifth  Ave. 
Bank  v.  Colgate,  120  N.  Y.  386;  Buck  v.  Alley, 
145  N.  Y.  494. 

Pennsylvania.  —  Guillou  v.  Peterson.  89  Pa. 
St.  163;  Haddock  v.  Grinneil  Mfg.  Corp.,  109 
Pa.  St.  380;  Andrews  v.  Schott,  10  Pa.  St.  47; 
Tindel  v.  Park,  154  Pa.  St.  36;  Fourth  St.  Nat. 
Bank  v.  Whitaker,  170  Pa.  St.  297,  17  W.  N. 
C.  (Pa.)  74. 

A  Failure  to  Record  the  Renewal  as  prescribed 
by  law  renders  the  special  partner  generally 
liable.    Guillou  v.  Peterson,  89  Pa.  St.  163. 

3.  Renewal  Not  a  New  Firm.— Arnold  v.  Dan- 
ziger,  30  Fed.  Rep.  898;  Fifth  Ave.  Bank  v. 
Colgate,  120  N.  Y.  381,  54  N.  Y.  Super.  Ct.  193. 

4.  Continued  Firm  a  Distinct  Entity.  —  Where 
the  business  of  a  limited  partnership  has  been 
voluntarily  continued  without  renewal,  after 
the  expiration  of  the  time  fixed  for  the  continu- 
ance of  the  original  limited  partnership,  a 
court  of  equity  cannot,  by  assuming  jurisdic- 
tion of  the  accounts  of  the  business  transacted 
after  such  termination  of  the  limited  partner- 


365 


ship,  include  the  business  transacted  under  the 
limited  partnership  articles,  upon  the  principle 
that  "  where  a  court  of  equity  has  jurisdiction 
of  a  cause  it  will  decide  all  that  is  equitably 
cognate  to  it."    Tindel  v.  Park,  if4Pa.  St.  36. 

5.  Original  Valid  Organization  Necessary.  — 
Hardt  v.  Levy,  72  Hun  (N.  Y.)  233;  Fifth  Ave. 
Bank  v.  Colgate,  120  N.  Y.  381;  Blumenthal 
v.  Whitaker,  170  Pa.  St.  309;  Siegel  v.  Wood, 
3  Pa.  Dist.  465. 

6.  Attempt  to  Create  New  Firm  Not  Good  as  a 
Renewal.  —  Jersey  City  First  Nat.  Bank  v. 
Huber,  75  Hun  (N.  Y.)  83. 

I.  Effect  of  Attempted  Renewal  to  Create  New 
Firm.  —  See  Hardt  v.  Levy,  72  Hun  (N.  Y.) 
233,  wherein  the  court  assumed  for  the  pur- 
poses of  decision  that  a  renewal  certificate 
might  operate  as  a  formation  of  an  original 
limited  partnership,  although  intended  as  a 
renewal,  but  strongly  intimated  that  this  could 
noi  be  done. 

As  to  the  sufficiency  of  a  renewal  certificate  to 
constitute  a  new  limited  partnership  where  by 
reason  of  the  invalidity  of  the  original  organ- 
ization it  cannot  operate  as  a  renewal,  see 
Blumenthal  v.  Whitakei,  170  Pa.  St.  309. 

8.  No  Renewal  After  Dissolution.  —  Hardt  v. 
Levy,  72  Hun  (N.  Y.)  232;  Jersey  City  Fi  1st 
Nat.  Bank  v.  Huber,  75  Hun  (N.  Y.)  83. 

9.  Renewal  After  Death  of  Partner.  —  Hardt  v. 
Levy,  72  Hun  (N.  Y.)  232. 

10.  Interval  Between  Expiration  of  Term  and 
Renewal. —  Columbia  Bank  v.  Berolzheimer, 
33  N.  Y.  App.  Div.  235;  Andrews  v.  Schott, 
10  Pa.  St.  53.  See  also  Arnold  v.  Danziger, 
30  Fed.  Rep.  898;  Haddock  v.  Grinneil  Mfg. 
Co.,  109  Pa.  St.  372;  Savage  v.  Carney,  (Tenn. 
Ch.  1898)  47  S.  W.  Rep.  571.  But  see  Hirsch 
v.  Vanuxem,  15  W.  N.  C.  (Pa.)  467. 

II.  Renewal  after  Ineffectual  Attempt. — Hardt 
v.  Levy,  72  Hun  (N.  Y.)  232. 
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c.  Alteration  on  Renewal..  —  If  there  is  any  alteration  in  the  firm 
upon  its  attempted  renewal,  it  is  no  longer  regarded  as  the  same  partnership, 
and  the  renewal  therefore  fails,  and  the  members  are  all  liable  as  general 
partners.1 

d.  Capital.  —  When  a  limited  partnership  is  renewed  new  capital  need 
not  be  contributed.*  But  it  is  usually  held  that  the  firm  must  be  in  the  same 
condition,  so  far  as  the  special  capital  is  concerned,  as  when  it  was  originally 
formed.  Such  capital  must  be  unimpaired  and  must  be  in  such  condition  as 
to  be  available  to  creditors,  or  the  special  partners  will  be  liable  as  general 
partners.3  In  a  few  cases,  however,  it  has  been  held  that  the  mere  fact  that 
the  capital  originally  contributed  has  become  seriously  impaired  will  not 
deprive  the  parties  of  the  right  of  renewal.1 

e.  Certificate  and  Affidavit.  —  The  requirements  of  the  statute  as  to 
the  certificate  and  affidavit  for  a  renewal  are  as  rigid  as  those  in  respect  to  the 
original  formation  of  the  partnership.5  The  statements  in  the  certificate  and 
affidavit  of  renewal  must  be  true,  and  a  false  statement  will  render  the  special 
partners  liable  as  general  partners.6  And  it  is  immaterial  whether  the  special 
partner  knew  of  such  falsity  or  not,  as  it  is  his  duty  to  know  the  truth  or 
falsity  of  statements  subscribed  by  him  and  placed  upon  the  public  records.7 


1.  Alteration  Defeats  Renewal.  —  Hardt  v. 
Levy,  72  Hun  (N.  Y.)  233;  Andrews  v.  Schott, 
10  Pa.  St.  47;  Line  weaver  v.  Slagle,  64  Md. 
465,  54  Am.  Rep.  775. 

What  Constitutes  Alteration.  —  See  generally 
infra,  this  title,  Rights  and  Liabilities  —  Altera- 
tion. 

Admission  of  New  Member  Constitutes  Altera- 
tion. —  Hardt  v.  Levy,  72  Hun  (N.  Y.)  225;  An- 
drews v.  Schott,  10  Pa.  St.  53;  Fourth  St.  Nat. 
Bank  v.  Whitaker,  170  Pa.  St.  302. 

Change  in  Amount  of  Capital  Constitutes  Altera- 
tion.—  Lineweaver  v.  Slagle,  64  Md.  465,  54 
Am.  Rep.  775. 

2.  New  Contribution  Unnecessary.  —  Arnold  v. 
Danziger,  30  Fed.  Rep.  898;  Hogan  v.  Hadz- 
sits,  113  Mich.  568;  Hardt  v.  Levy,  72  Hun  (N. 
Y.)  226;  Ropes  v.  Colgate,  (Supm.  Ct.  Spec. 
T.)  17  Abb.  N.  Cas.  (N.  Y.)  136;  Fifth  Ave. 
Bank  v.  Colgate,  120  N.  Y.  388. 

3.  Capital  Must  Remain  Unimpaired  —  Massa- 
chusetts.—  Durgin  v.  Colburn,  176  Mass.  110. 

Pennsylvania.  —  Haddock  v.  Grinnell  Mfg. 
Corp.,  109  Pa.  St.  372,  16  W.  N.  C.  (Pa.)  549; 
Fourth  St.  Nat.  Bank  v.  Whitaker,  170  Pa.  St. 
302;  Reitzel  v.  Whitaker,  170  Pa.  St.  307,  37 
W.  N.  C. '(Pa.)  80;  Blumenlhal  v.  Whitaker, 
170  Pa.  St.  309.  See  Blumenthal  v.  Bacon, 
170  Pa.  St.  317;  Fourth  St.  Nat.  Bank  v. 
Haines,  3  Pa.  Dist.  437;  Siegel  v.  Wood,  3  Pa. 
Dist.  463;  Haddock  v.  Grinnell  Mfg.  Corp., 
109  Pa.  St  373,  16  W.  N.  C.  (Pa.)  549;  Hirsch 
v.  Vanuxen,  15  W.  N.  C.  (Pa.)  467. 

In  Massachusetts,  under  Slat.  1887,  c.  248, 
§  3,  no  renewal  of  a  limited  partnership  can  be 
made,  unless  the  capital  contributed  by  the 
special  partner  is  equal  in  amount  to  or  more 
than  the  aggregate  capital  the  special  partners 
originally  contributed.  Durgin  v.  Colburn, 
176  Mass.  no. 

In  Pennsylvania  it  was  determined  in  Had- 
dock v.  Grinnell  Mfg.  Corp.,  109  Pa.  St.  372, 
that  at  the  time  of  renewal  the  capital  must  be 
unimpaired;  buL  under  a  precisely  similarstat- 
ute  a  contrary  conclusion  was  reached  by  the 
Court  of  Appeals  of  New  York  in  Fifth  Ave. 
Bank  v.  Colgate,  120  N.  Y.  381. 


What  Constitutes  Impairment.  —  The  special 
partner's  contribution  is  impaired  and  dimin- 
ished where  the  partnership  is  in  fact  insolv- 
ent, although  it  has  on  hand  merchandise  to  a 
greater  amount  than  the  amount  of  the  special 
partner's  contribution.  Fourth  St.  Nat.  Bank 
v.  Whitaker,  170  Pa.  St.  297,  37  W.  N.  C.  (Pa.) 
74.  Compare  Fifth  Ave.  Bank  v.  Colgate,  120 
N.  Y.  381. 

Where  the  capital  contributed  by  the  special 
partner  remains  in  the  business  and  its  form 
is  properly  set  out  in  the  renewal  certificate, 
the  special  partner  is  not  liable  as  a  general 
partner  upon  the  ground  that  the  capital  is 
impaired,  although  there  may  be  some  debts 
outstandingagainst  the  firm.  Reitzel  v.  Haines, 
3  Pa.  Dist.  523. 
4.  View  that  Capital  Need  Not  Be  Unimpaired. 

—  Arnold  v.  Danziger,  30  Fed.  Rep.  S98; 
Hardt  v.  Levy,  72  Hun  (N.  Y.)  226;  Ropes  v. 
Colgate,  (Supm.  Ct.  Spec.  T.)  17  Abb.  N.  Cas. 
(N.  Y.)  136;  Fifth  Ave.  Bank  v.  Colgate,  120 
N.  Y.  381. 

6.  Strict  Compliance  with  Statute.  —  Haddock 
v.  Grinnell  Mfg.  Corp.,  109  Pa.  St.  372;  Fourth 
St.  Nat.  Bank  v.  Whitaker,  170  Pa.  St.  302. 

6.  False  Statements  Impose  General  Liability. 

—  Hogan  v.  Hadzsits,  113  Mich.  568;  Fourth 
Si.  Nat.  Bank  v.  Whitaker,  170  Pa.  St.  297,  37 
W.  N.  C.  (Pa.)  74;  Reitzel  z'.  Whitaker,  170  Pa. 
St.  306,  37  W.  N.  C.  (Pa.)  80.  See  also  Fifth 
Ave.  Bank  v.  Colgate,  54  N.  Y.  Super.  Ct.  193. 
But  see  Ropes  v.  Colgate,  (Supm.  Ct.  Spec.  T.) 
17  Abb.  N.  Cas.  (N.  Y.)  136. 

Liability  on  Notes  Given  in  Renewal  of  Matured 
Notes.  —  A  false  statement  renders  the  special 
partner  generally  liable  upon  notes  of  the  firm 
given  after  such  ineffective  renewal  in  place 
of  matured  notes  issued  before  the  attempted 
renewal.  Fourth  St.  Nat.  Bank  v.  Whitaker, 
170  Pa.  St.  297,  37  W.  N.  C.  (Pa.)  74. 

7.  Knowledge  of  Falsity  Immaterial.  —  Reitzel 
v.  Whitaker,  170  Pa.  St.  306,  37  W.  N.  C.  (Pa.) 
80;  Fourth  St.  Nat.  Banks/.  Whitaker,  170  Pa. 
St.  302. 

A  False  Statement  that  the  Capital  Remains 
Unimpaired  renders  the  special  partner  gen- 
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In  General. 


The  certificate  and  affidavit  upon  renewal  must  give  as  full  information  as 
upon  the  original  formation  of  the  limited  partnership.  A  mere  formal  certifi- 
cate and  affidavit  setting  forth  the  renewal  only  is  insufficient.1  In  some 
states  the  statutes  require  a  statement  to  be  made  in  the  certificate,  upon  the 
renewal  of  the  partnership,  of  the  condition  of  the  capital.2  It  should  be 
stated  that  the  capital  originally  contributed  by  the  special  partner  remains 
unimpaired,3  except,  of  course,  where  the  view  is  taken  that  it  is  immaterial 
whether  the  capital  is  impaired  or  not.4  The  certificate  should  state  the  time 
through  which  the  business  is  to  be  continued.5  The  affidavit  must  be  made 
by  a  general  partner,  and  an  affidavit  made  by  the  special  partner  will  be 
treated  as  surplusage  and  disregarded.0 

III.  Rights  and  Liabilities  —  I.  In  General  —  in  Absence  of  statute.  —  The 
common  law  determines  the  rights  and  liabilities  of  partners  in  general,  and 
that  law  governs  in  those  limited  partnerships  where  no  contrary  provision  is 
made  by  statute.7 

Contract  for  Percentage  on  Gross  Sales.  —  A  special  partner  may  stipulate  for  a 
fixed  percentage  on  the  gross  sales  made  by  the  firm  in  lieu  of  a  proportion  of 
the  contingent  profits.8 

Authority  to  Transact  Business.  —  The  general  partners  only  have  authority  to 
transact  the  business  of  a  special  partnership.9    But  the  special  partner  is  a 


erally  liable.  Fourth  St.  Nat.  Bank  v.  Whita- 
ker,  i^o  Pa.  St.  302;  Reitzel  v.  Whitaker,  170 
Pa.  St.  306;  Fourth  St.  Nat.  Bank  v.  Haines, 
3  Pa.  Dist.  437;  Blumenthal  v.  Whiiaker,  170 
Pa.  St.  309. 

Where  the  statute  does  not  require  the  re- 
newal certificate  and  affidavit  to  state  that  Ihe 
capital  remains  unimpaired,  such  a  statement 
if  made  is  surplusage  and  it  is  immaterial 
wheiher  it  is  true  or  false.  Fifth  Ave.  Bank 
v.  Colgate,  120  N.  Y.  388;  Ropes  v.  Colgate, 
(Sapm.  Ct.  Spec.  T.)  17  Abb.  N.  Cas.  (N.  Y.) 
136. 

1.  Sufficiency  of  Certificate  and  Affidavit  on  Re- 
newal. —  Arnold  v.  Danziger,  30  Fed.  Rep.  898; 
Lineweaver  v.  Slagle,  64  Md.  465,  54  Am.  Rep. 
775;  Fifth  Ave.  Bank  v.  Colgate,  120  N.  Y. 
388,  54  N.  Y.  Super.  Ct.  193;  Haddock  v.  Grin- 
nell Mfg.  Corp.,  109  Pa.  St.  375;  Fourth  St. 
Nat.  Bank  v.  Whitaker,  170  Pa.  St.  302;  An- 
drews v.  Schott,  10  Pa.  St.  47;  Foutth  St.  Nat. 
Bank  v.  Haines,  3  Pa.  Dist.  437.  See  also 
Hardt  v.  Levy,  72  Hun  (N.  Y.)  225. 

The  partnership  may  be  renewed  by  filing 
and  recording  papers  containing  the  same 
statements  that  are  contained  in  the  original 
papers.  Ropes  v.  Colgate,  (Supm.  Ct.  Spec. 
T.)  17  Abb.  N.  Cas.  (N.  Y.)  136.  See  also  Fifth 
Ave.  Bank  v.  Colgate,  54  N.  Y.  Super.  Ct.  188, 
55  N.  Y.  Super.  Ct.  541. 

2.  Statement  as  to  Condition  of  Capital.  —  Had- 
dock v.  Grinnell  Mfg.  Corp.,  109  Pa.  St.  372. 
S:e  also  Fifth  Ave.  Bank  v.  Colgate,  54  N.  Y. 
Super.  Ct.  193,  which  case,  however,  was  re- 
versed in  120  N.  Y.  397.  It  may  be  stated  that 
the  Pennsylvania  and  New  York  statutes  are 
identical,  though  the  courts  have  reached  dif- 
ferent conclusions. 

3.  Statement  that  Special  Capital  Remains  Un- 
impaired Necessary.  —  Blumenthal  v.  Whitaker, 
170  Pa.  St.  309;  Reitzel  v.  Whitaker,  170  Pa. 
St.  306,  37  W.  N.  C.  (Pa.)  80;  Fourth  St.  Nat. 
Bank  v,  Whitaker,  170  Pa.  St.  297;  Haddock 
v.  Grinnell  Mfg.  Corp.,  109  Pa.  St.  372. 

4.  Statement  that  Capital  Remains  Unimpaired 
Not  Necessary.  —  Hardt  v.  Levy,  72  Hun  (N. 
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Y.)  226;  Ropes  v.  Colgate,  (Supm.  Ct.  Spec. 
T.)  17  Abb.  N.  Cas.  (N.  Y.)  136;  Fifth  Ave. 
Bank  v.  Colgate,  120  N.  Y.  381,  reversing  54  N. 
Y.  Super.  Ct.  188.  Compare  Haddock  v.  Grin- 
nell Mfg.  Corp.,  109  Pa.  St.  375,  distinguished 
in  Fifth  Ave.  Bank  v.  Colgate,  120  N.  Y.  381. 

In  Metropolitan  Nat.  Bank  v.  Sirret,  97  N. 
Y.  320,  no  statement  that  the  special  capital 
remained  unimpaired  was  contained  in  the 
certificate  or  affidavit  of  renewal,  and  the  court 
held  that  the  ceitificate  stated  all  the  facts  re- 
quired to  be  stated  by  the  statute.  The  court 
did  not  consider  the  question  whether  it  was 
essential  to  the  renewal  or  continuance  that 
the  capital  should  then  remain  unimpaired. 

It  is  sufficient  to  state  that  upon  the  original 
formation  the  special  pariner  contributed  the 
amount  specified  and  has  not  since  withdrawn 
any  portion  of  it.  Hardt  v.  Levy,  72  Hun  (N. 
Y.)  226. 

5.  Time  of  Continuance  Must  Be  Stated.  —  Fifth 
Ave.  Bank  v.  Colgate,  120  N.  Y.  386. 

6.  Affidavit  by  Special  Partner  Insufficient.  — 
Hirsch  v.  Vanuxem,  15  W.  N.  C.  (Pa.)  467; 
Haddock  v.  Grinnell  Mfg.  Corp.,  109  Pa.  St.  372. 

7.  Common  Law  Governs  in  Absence  of  Statute. 
—  Spalding  v.  Black,  22  Kan.  61;  Lancaster!'. 
Choate,  5  Allen  (Mass.)  530;  Nutting  v.  Ash- 
croft,  101  Mass.  300;  Jaffe  v.  Krum,  88  Mo. 
670;  Ames  v.  Downing,  ]  Bradf.  (N.  Y.)  321; 
Continental  Nat.  Bank  v.  Strauss,  60  N.  Y. 
Super.  Ct.  151;  Jacquin  v.  Buisson,  (N.  Y. 
Super.  Ct.)  11  How.  Pr.  (N.  Y.)  385. 

Note  Executed  in  Firm  Name.  —  A  promissory 
note  executed  by  one  partner  duting  the  exist- 
ence of  the  partnership,  and  in  the  name  of 
the  partnership,  is  prima  facie  binding  upon 
the  other  partners,  and  throws  upon  them  the 
burden  of  disproving  their  liability;  and  this 
principle  is  applicable  to  limited  partnerships. 
Jemison  v.  Dearing,  41  Ala.  283. 

8.  Percentage  on  Gross  Sales  in  Lien  of  Con 
tingent Profits.  —  Uiman  v.  Briggs,  32  La.  Ann. 
660. 

9.  General  Partners  only  Authorized  to  Bind 
Firm.—  California  Civ.  Code,  §  2489;  Ussery 
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partner  in  the  firm  as  much  as  the  general  partners,  and  there  is  nothing  to 
prevent  him,  even  during  the  continuance  of  the  partnership,  from  taking  an 
active  part  in  its  concerns,  if  he  chooses  to  bring  on  himself  the  statutory  con- 
sequences of  a  liability  as  a  general  partner.1 

A  Purchase  by  the  Special  Partner  of  Claims  Against  the  Firm  for  less  than  the  face 
value  is  supported  by  a  good  and  valuable  consideration,  as  the  special  partner 
is  not  liable  upon  such  claims.* 

Purchase  of  Pledged  Property.  —  So  the  special  partner  may  purchase  property 
pledged  with  the  firm.3 

Accounting.  —  The  general  partners  are  liable  to  account  to  each  other  and  to 
the  special  partner  for  their  management  of  the  concern,  both  in  law  and  equity, 
as  in  the  case  of  ordinary  partners.4 

Compensation  for  winding  Op.  —  Neither  a  general  nor  even  a  special  partner  is 
entitled  to  compensation  for  extra  services  in  winding  up  the  partnership 
affairs  after  dissolution.5 

2.  Liability  for  Debts  —  a.  General  Rule.  —  The  general  partners  in  a 
limited  partnership  are  liable  in  solido  for  the  debts  and  obligations  of  the  firm 
as  in  the  case  of  ordinary  partnerships,6  without  regard  to  the  amounts  con- 
tributed by  them  to  the  partnership  capital.7  The  special  partner  is  not  per- 
sonally liable  if  the  statute  has  been  complied  with.8  Where  the  statute  has 
not  been  complied  with,  the  special  partner  is  liable  as  a  general  partner.9 


v.  Crusman,  (Tenn.  Ch.  1898)  47  S.  W.  Rep. 
567- 

The  statutes  very  generally  provide  that  the 
general  partners  only  shall  be  authorized  to 
transact  business,  to  sign  for  the  partnership, 
and  to  bind  the  same.  See  Richardson  v.  Carl- 
ton, 109  Iowa  515. 

Special  Partner  Not  Authorized  to  Bind  Firm.  — 
Richardson  v.  Carlton,  109  Iowa  515;  Colum- 
bia Land,  etc.,  Co.  v.  Daly,  46  Kan.  504; 
Whittemore  v.  Macdonell,  6  U.  C.  C.  P.  550. 

1.  Right  to  Act  as  General  Partner.  —  Hogg  v. 
Ellis,  (Supm.  Ct.  Spec.  T.)  8  How.  Pr.  (N.  Y.) 
474- 

2.  Purchase  of  Claims  at  Discount.  —  Allison  v. 
Abendroth,  108  N.  Y.  470. 

Rescission  for  Fraud  or  Mistake.  —  Where  a 
special  partner  has  purchased  claims  against 
the  firm  for  less  than  their  face  value,  and  sub- 
sequently it  is  discovered  that  by  reason  of  non- 
compliance with  the  statute  the  special  partner 
is  liable  upon  such  claims  as  a  general  part- 
ner, no  action  lies  to  charge  the  special  partner 
as  a  general  partner  upon  such  claims  until 
the  transaction  has  been  rescinded  upsn  the 
ground  of  fraud  or  mistake,  and  it  seems  lhat 
the  transaction  cannot  be  rescinded  without  a 
return  or  offer  to  return  the  money  paid  by  the 
special  partner.  Allison  v.  Abendroth,  108 
N.  Y.  470. 

3.  Special  Partner  May  Purchase  Property 
Pledged  with  Firm.  —  Lewis  v.  Graham,  (C.  PI. 
Spec.  T.)  4  Abb.  Pi.  (N.  Y.)  106. 

4.  Liability  to  Account.  —  Ames  v.  Downing, 
1  Bradf.  (N.  YO321;  Hogg  v.  Ellis,  (Supm.  Ct. 
Spec.  T.)  8  How.  Pr.  (N.  Y.)  473;  Continental 
Nat.  Bank  v.  Strauss,  60  N.  Y.  Super.  Ct.  151; 
Whittemore  v.  Macdonell,  6  D.  C.  C.  P.  550. 

This  liability  to  account  must  be  proper 
and  necessary  as  well  after  the  dissolution  of 
the  partnership  as  before,  and  must  therefore 
have  been  intended  to  apply  to  both  cases." 
Hogg  v.  Ellis,  (Supm.  Ct.  Spec.  T.)  8  How. 
Pr.  (N.  Y.)  473. 


5.  Compensation  for  Winding  Dp.  —  Hellman 

v.  Mendel,  6  Ohio  Dec.  (Reprint)  S29,  8  Am. 
L.  Rec.  360. 

6.  General  Partners  Liable  as  in  Ordinary  Part- 
nerships.—  California  Civ.  Code,  §  2500;  Sel- 
den  v.  Hall,  21  Mo.  App.  452;  Andrews  v. 
Schott,  10  Pa.  St.  47;  Pope  Mfg.  Co.  v.  Charles- 
ton Cycle  Co.,  55  S.  Car.  528;  Patterson  v. 
Holland,  7  Grant  Ch.  (U.  C.)  5. 

7.  Liability  Not  Limited  by  Contribution  to  Cap- 
ital.—  Selden  v.  Hall,  21  Mo.  App.  452. 

8.  Special  Partner  Not  Liable  if  Statute  Com- 
plied with —  United  States.  —  Tracy  v.  Tufflv, 
134  U.  S.  212;  In  re  Merrill,  12  Blalchf.  (U.  S.) 
221. 

California.  — Civ.  Code,  §  2501. 
Connecticut.  —  Clapp  v.  Lacey,  35  Conn.  463. 
Kansas.  — Spalding  v.  Black,  52  Kan.  61. 
lozva.  —  Richardson  v.  Carlton,  109  Iowa  515. 
Louisiana.  —  Lachometle  v.  Thomas,  5  Rob. 
(La.)  172;  Ulman  v.  Briggs,  32  La.  Ann.  660. 

Massachusetts.  —  Snyder  v.  Leland,  127 
Mass.  291. 
Missouri.  — Jaffe  v.  Krum,  88  Mo.  670. 
New  York.  —  Madison  County  Bank  v. 
Gould,  5  Hill  (N.  Y.)  312;  Bell  v.  Merrifield, 
28  Hun  (N.  Y.)  222;  Canandaigua  First  Nat. 
Bank  v.  Whitney,  4  Lans.  (N.  Y.)  3S,  affirmed 
53  N.  Y.  627;  Jacquin  v.  Buisson,  (N.  Y. 
Super.  Ct.)  11  How.  Pr.  (N.  Y.)  385;  Levy  v. 
Lock,  (C.  PI.  Gen.  T.)  47  How.  Pr.  (N.  Y.)  394; 
Van  Riper  v.  Poppenhausen,  43  N.  Y.  73; 
George  v.  Grant,  97  N.  Y.  262. 

Pennsylvania.  —  Singer  v.  Kelly,  44  Pa.  St. 
145- 

Canada.  —  Whittemore  v.  Macdonell,  6  U. 
C.  C.  P.  550;  Patteison  v.  Holland,  7  Grant 
Ch.  (U.  C.)  5. 

9.  Special  Partner  Liable  if  Statute  Violated.  — 
Hotopp  v.  Huber,  (Supm.  Ct.  Tr.  T.)  18  Misc. 
(N.  Y.)  554;  Buck  v.  Alley,  145  N.  Y.  494; 
Siegel  v.  Wood,  3  Pa.  Dist.  467;  McArthur  v. 
Chase,  13  Gratt.  (Va.)  697;  Watts  v.  Taft,  16 
U.  C.  Q.  B.  256. 
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Liability  for  Debts. 


Various  illustrations  of  general  liability  as  a  penalty  for  noncompliance  with 
the  statute  have  already  been  noticed  in  connection  with  the  provisions  of  the 
statute  relating  to  the  formation  of  the  firm.1  Other  instances  will  be  con- 
sidered hereafter  in  connection  with  other  sections  of  the  statute.2  The 
theory  upon  which  general  liability  is  imposed  has  already  been  explained.3 
The  liability  of  a  special  partner  as  a  general  partner  by  reason  of  a  violation 
of  the  statute  survives  and  continues  against  his  estate  after  his  death.'*  An 
adjudication  of  the  bankruptcy  of  a  firm  and  of  the  members  in  whose  name 
the  firm  was  doing  business  does  not  estop  a  firm  creditor  from  setting  up  the 
liability  of  a  special  partner  thereof  imposed  upon  him  by  the  statute  for  non- 
compliance with  its  provisions.5  There  is  nothing  in  the  act  prohibiting  the 
special  partner  from  extending  his  liability  by  agreement  with  the  general 
partners  or  assuming  risks  beyond  the  loss  of  his  capital.6 

b.  Liability  for  Torts.  —  The  special  partner  is  not  liable  for  firm  torts 
although  the  statute  has  been  violated  in  a  particular  which  would  render  him 
liable  as  a  general  partner  for  firm  debts  where  the  act  of  noncompliance  had 
no  relation  to  the  particular  tort  in  question.7 

c.  Holding  Out.  —  Of  course  if  in  any  particular  case  the  special  partner 
holds  himself  out  as  a  general  partner,  he  is  liable  as  such.8  But  so  long  as 
the  partner  in  commendam  does  no  act  which  by  law  creates  a  common  part- 
ner's liability,  no  one  has  the  right  to  look  beyond  the  registry  of  the  contract 
by  which  his  liability  as  to  amount  and  duration  is  determined.9 

d.  Authority  of  General  Partner  to  Bind  Special  Partner.  — 
Every  one  trading  with  a  limited  partnership  is  chargeable  with  notice  as  to 
the  scope  and  range  of  business  of  the  partnership  as  set  forth  in  the  articles 
when  the  same  have  been  filed  and  made  known  according  to  law,  and  the 
general  partners  have  no  implied  authority  to  bind  the  special  partners  by  acts 
outside  of  the  scope  and  course  of  the  business  thus  made  known.10  A  com- 
mon or  long-continued  departure  by  general  partners,  not  consented  to  or 
acquiesced  in  by  the  special  partner,  cannot  change  the  scope  of  the  business 
as  specified  in  the  partnership  articles.11 

1.  General  Liability  as  Penalty  for  Noncompli-  wherein  the  action  was  trespass  for  causing 
ance  with  Statute.  —  See  for  example,  supra,  II.  the  flooding  of  a  mine. 

4.  Authorized  Purpose  or  Business;  6.  Certiji-  Loss  of  Trust  Certificates.  —  A  special  partner 

cate;  7.  Affidavit;  8.  Contributions  -to  Capital;  residing  in  another  state  who  is  liable  as  a 

9.  Firm  Name;  10.  Firm  Sign;  12.  Feneivals.  general  partner  by  reason  of  noncompliance 

2.  See  for  example,  infra,  this  section,  With-  with  the  statute  is  responsible  for  trust  securi- 
d>a-tval;  Alteration;  Interference,  etc.  ties  loaned  by  one  of  his  copartners  to  the  firm 

3.  See  supra,  II.  2.  Compliance  with  Statute.  and  lost  by  them  in  stock  speculations,  if  the 
Liability  as  a  Dormant  Partner.  —  Where  the  resident  partners  had  knowledge  that  such 

statute  has  not  been  complied  with,  the  special  securities  were  not  the  individual  property  of 

partner  is  substantially  a  dormant  or  secret  the  lender.    Guillou  v.  Peterson,  So,  Pa.  St. 

partner,  and  as  such  is  liable  upon  ordinary  163,  reversing  9  Phila.  (Pa.)  225,  31  Leg.  Int. 

principles  for  all  debts  of  the  firm  contracted  (Pa.)  412. 

while  he  sustains  that  relation  to  it.  Tournade  8.  Liability  by  Holding  Out. — -Barrows  v. 

v.  Hagedorn,  5  Thomp.  &  C.  (N.  Y.)  288.  Downs,  9  R.  I.  446;  Watts  v.  Taft,  16  U.  C. 

4.  Liability  Survives  Death  of  Special  Partner.  Q.  B.  256. 

—  Watts  v.  Taft,  16  U.  C.  Q.  B.  256;  Hotopp  9.  Marshall  v.  Lambeth,  7  Rob.  (La.)  471. 

v.  Huber,  (Supm.  Ct.  Tr.  T.)  18  Misc.  (N.  Y.)  Presumption  of  Credit. —  The  presumption  on 

554;  Jersey  City  First  Nat.  Bank  v.  Huber,  75  which  liability  may  be  fastened  on  an  ordinary 

Hun  (N.  Y.)  80.  retiring  partner  whs  suffers  his  name  to  re- 

5.  Bankruptcy  of  Firm.  —  Abendroth  v.  Van  main  as  part  of  the  firm,  that  the  partnership 
Dolsen,  131  U.  S.  66,  affirming  97  N.  Y.  132.  was  trusted  on  his  responsibility,  does  not  ap- 

6.  Liability  Extended  by  Agreement.  —  Loom  is  ply  to  a  partner  in  commendam.  Marshall  v. 
v.  Hoyt.  52  N.  Y.  Super.  Ct.  287.    And  see  Lambeth,  7  Rob.  (La.)  471. 

Metropolitan  Nat.  Bank       Sirret,  97  N.  Y.  10.  Authority  Limited  by  Scope  of  Business.  — 

320,  holding  that  a  stipulation  in  the  partner-  Taylor  v.  Rasch,  1  Flipp.  (U.  S.)  3S5,  11  Nat. 

ship  articles  that  the  special  partner  should  Bankr.  Reg.  91,  23  Fed.  Cas.  No.  13,800.  See 

bear  a  proportion  of  the  losses  did  not  render  also  Lawrence  v.  Batcheller,  131  Mass.  508. 

him  liable  as  a  general  partner.  11.  Change  of  Scope  by  Course  of  Dealing.— Tay 

7.  Liability  for  Torts  Where  Statute  Is  Vio-  lor  v.  Rasch,  1  Flipp.  (U.  S.)  385,  11  Nat. 
lated.  —  McKnight  v.  Ratcliff,  44  Pa.  St.  156,  Bankr.  Reg.  91,  23  Fed.  Cas.  No.  13,800. 
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Defective  Formation. 


3.  Defective  or  Delayed  Formation  —  a.  Effect  Inter  Se.  —  There  is  con- 
siderable conflict  in  the  cases  as  to  the  actual  relation  existing  between  the 
partners  in  the  case  of  defects  or  delays  in  the  organization  of  the  firm.  It  is 
usually  held  that  where  the  parties  intended  to  create  a  limited  partnership 
and  contracted  to  that  effect,  they  are  bound  thereby,  and  the  partnership 
must  be  considered  a  limited  one  inter  se  notwithstanding  noncompliance  with 
or  violations  of  the  statute.1  But  some  courts  have  taken  a  different  view 
and  hold  that  a  noncompliance  with  the  statute  renders  the  parties  general 
partners,  not  only  as  to  third  persons,  but  also  as  between  themselves.2 
A  distinction  has  sometimes  been  drawn  between  noncompliance  with  those 
provisions  of  the  statute,  compliance  with  which  is  made  a  condition  pre- 
cedent to  the  existence  of  a  limited  partnership,  and  noncompliance  with  those 
provisions  as  to  which  it  is  merely  provided  that  in  case  of  a  violation  the 
special  partner  shall  be  liable  as  a  general  partner.3 

b.  Effect  as  to  Third  Persons.  —  If  the  limited  partnership  is  launched 
before  its  organization  as  a  limited  partnership  is  perfected  the  special  partner 
is  a  dormant  or  secret  partner,  unless  he  actively  participates  in  the  business, 
in  which  case  he  would  be  an  ostensible  partner.4  Where  a  limited  partner- 
ship, by  force  of  the  statute  because  of  some  noncompliance  becomes  a  general 
partnership,  the  creditors  of  the  latter  cannot  treat  the  limited  partnership  as 
in  force  as  to  them  and  have  a  remedy  accordingly,  and  the  parties  are  not 
estopped  from  asserting  that  their  partnership  is  general.5  Delay  in  filing  the 
certificate  and  affidavit  does  not  affect  the  validity  of  the  partnership  as  to 
those  who  dealt  with  it  after  the  date  of  such  filing.6  A  creditor  may  by  his 
conduct  estop  himself  to  assert  a  defective  organization  in  order  to  hold  the 


1.  Partnership  a  Limited  One  Inter  Se  —  Eng- 
land. —  Whittemore  v.  Macdonell,  6  U.  C.  C. 
P.  55T. 

United  States.  —  Abendroth  v.  Van  Dolsen, 
131  U.  S.  66,  affirming  97  N.  Y.  132. 

Massachusetts.  —  Clement  v.  British  Ameri- 
can Assur.  Co.,  141  Mass.  298. 

New  York. — Waters  v.  Harris,  (N.  Y.  Super. 
Ct.  Gen.  T.)  28  Abb  N.  Cas.  (N.  Y.)  89,  60  N. 
Y.  Super.  Ct.  192;  Van  Dolsen  v.  Abendroth, 
(Marine  Ct.  Tr.  T.)  1  City  Ct.  (N.  Y.)  469; 
Corbit  v.  Corbit,  19  N.  Y.  Wkly.  Dig.  77; 
Levy  v.  Lock,  (C.  PL  Gen.  T.)  47  How.  Pr.  (N. 
Y.)  394;  Durant  v.  Abendroih,  97  N.  Y.  132, 
affirmed  131  U.  S.  66.  See  also  Madison 
County  Bank  v.  Gould,  5  Hill  (N.  Y.)  309. 

Pennsylvania. — Andrews  v.  Schott,  10  Pa. 
St.  47;  Guillou  v.  Peterson,  89  Pa.  Si.  163; 
Tilge  v.  Brooks,  124  Pa.  St.  178,  23  W.  N.  C. 
(Pa.)  293. 

Tennessee.  —  Ussery  v.  Crusman,  (Tenn.  Ch. 
1898)  47  S.  W.  Rep.  567. 

See  also  Savage  v.  Carney,  (Tenn.  Ch.  1898) 
47  S.  W.  Rep.  571;  Peabody  v.  Oleson,  (Colo. 
App.  1900)  62  Pac.  Rep.  234.  But  see  Gray  v. 
Gibson,  6  Mich.  300. 

Distinction  between  Partnerships  Inter  Se  and 
as  to  Third  Persons.  —  There  is  a  great  and  well- 
understood  distinction  between  an  actual  part- 
nership inter  se  and  a  partnership  as  to  third 
persons.  For  a  full  discussion  of  this  subject, 
see  the  title  Partnership. 

2.  View  that  Noncompliance  Renders  Partner- 
ship General  for  All  Purposes.  —  Bowes  v.  Hol- 
land, 14  U.  C.  Q.  B.  316;  Patterson  v.  Holland, 
6  Grant  Ch.  (U.  C.)  414,  7  Grant  Ch  (U.  C.)  1. 

In  the  case  of  Matter  of  Allen,  41  Minn.  430, 
it  was  held  that  the  failure  of  the  special  part- 
ner to  make  his  contribution  in  cash,  as  re- 


quired by  statute,  rendered  him  a  general 
partner  in  such  a  sense  that  an  assignment  for 
the  benefit  of  creditors,  including  only  the  part- 
nership property  and  the  individual  property 
of  Ihe  general  partners,  was  invalid  under  the 
rule  in  May  v.  Walker,  35  Minn.  194,  that  the 
individual  as  well  as  the  joint  property  of  all 
the  partners  must  be  included. 

3.  Distinction  between  Different  Provisions  of 
Statute.  —  Van  Dolsen  v.  Abendroth,  (Marine 
Ct.  Tr.  T.)  1  City  Ct.  (N.  Y.)  469. 

4  Special  Partner  as  a  Dormant  or  Secret  Part- 
ner. —  Lachomette  v.  Thomas,  5  Rob.  (La.) 
172;  Tournade  v.  Hagedorn,  5  Thomp.  &  C. 
(N.  Y.)  288;  Tournade  v.  Methfessel,  3  Hun 
(N.  Y.)  144;  Robinson  v.  Mcintosh.  3  E.  D. 
Smith  (N.  Y.)  221;  Waters  v.  Harris,  60  N.  Y. 
Super.  Ct.  192,  28  Abb.  N.  Cas.  (N.  Y.)  89. 

5.  Partners  Not  Estopped  to  Assert  that  Part- 
nership Is  General. —  Hardt  v.  Levy,  72  Hun 
(N.  Y.)  226.  See  also  Purdy  v.  Lacock,  6  Pa. 
St.  490. 

6.  Delay  Immaterial  as  to  Subsequent  Creditors. 

—  Lachomette  v.  Thomas,  5  Rob.  (La.)  172; 
Levy  v.  Lock,  5  Dalv  (N.  Y.)  46,  47  How.  Pr. 
(N.  Y.)  394. 

Subsequent  Perfection  of  Organization  —  Notice 
as  in  Case  of  Retirement  of  Partner.  —  The 
change  from  a  general  to  a  limited  partnership 
worked  by  a  subsequent  compliance  with  the 
statute  is  not  regarded  as  a  dissolution  of  the 
general  firm,  but  both  are  legaided  as  one 
continuous  firm.  It  would  seem,  however, 
that  such  change  amounts  substantially  to  the 
retirement  of  the  special  partner,  and  that  no- 
tice must  be  given  in  accordance  with  the 
usual  rule.  See  Bates,  Lim.  Part.,  §  76.  Gen- 
erally  as  to  notice  of  retirement  of  a  partner, 
see  article  Partnership. 

Volume  XIX. 


Rights  and  Liabilities.  LIMITED  PARTNERSHIP.       Rights  in  Firm  Property. 


special  partners  liable  as  general  partners.1  But  it  is  doubtful  whether  the 
mere  fact  that  a  creditor  had  actual  knowledge  of  the  intent  and  attempt  to 
form  a  limited  partnership  is  sufficient  to  estop  him  from  asserting  a  general 
liability  upon  the  ground  of  noncompliance  with  the  statute.2  A  person  who 
deals  with  a  limited  partnership  cannot  modif)'  or  change  the  contract  which 
he  has  made  by  proof  that  the  members  of  the  partnership  have  not  fully 
complied  with  the  statute.3 

4.  Rights  in  Firm  Property  —  a.  What  CONSTITUTES.  —  The  general  rules 
as  to  what  constitutes  firm  property  are  the  same  as  in  ordinary  partnerships.1 
Goods  purchased  with  the  special  partner's  contribution  become  firm  prop- 
erty.5 The  assets  of  a  limited  partnership  are  not  regarded  as  private  property 
of  the  general  partner,  but  as  the  common  stock  of  all  the  partners.0 

b.  How  TITLE  Held.  — The  title  to  partnership  realty  should  be  taken 
in  the  names  of  the  general  partners  alone.7  If  the  title  is  taken  in  the  name 
of  the  special  partner  it  will  amount  to  a  withdrawal.8 

c.  Priorities.  —  The  general  rules  as  to  the  priorities  of  partners  and  firm 
and  separate  creditors  in  firm  and  separate  property  are  the  same  as  in  the 
case  of  ordinary  partnerships.9  The  creditors  of  the  special  partner  cannot 
come  in  upon  the  partnership  property  until  the  partnership  creditors  are 
paid.10  A  special  partner  has  the  usual  partner's  lien.11  Creditors  of  a  limited 
partnership  have  priority  in  the  firm  property  over  creditors  who  become  such 
after  the  limitation  of  the  term  fixed  for  the  termination  of  the  partnership.12 
If,  upon  the  dissolution  of  a  partnership,  the  retiring  partner  in  good  faith 
assigns  all  his  interest  in  the  stock  and  effects  of  the  partnership  to  the  remain- 
ing partner,  such  stock  and  effects  become  the  separate  property  of  such 
partner  and  will  be  distributable  accordingly,  notwithstanding  the  subsequent 
insolvency  of  the  remaining  partner.  And  in  this  respect  there  is  no  distinc- 
tion between  ordinary  general  partnerships  and  limited  partnerships.13 


1 .  Estoppel  to  Assert  General  Liability.  —  Clem- 
ent v.  British  American  Assur.  Co.,  141  Mass. 
208;  Allegheny  Nat.  Bank  v.  Bailey,  147  Pa. 
St.  in. 

An  adjudication  of  the  bankruptcy  of  a  firm, 
and  of  the  members  in  whose  name  the  firm 
was  doing  business,  in  a  bankruptcy  proceed- 
ing affecting  them  alone,  brought  by  a  cred- 
itor and  to  which  the  special  partner  was  not 
a  party,  does  not  estop  such  creditor  from  set- 
ting up  the  liability  of  such  special  partner 
imposed  upon  him  by  the  statute  for  noncom- 
pliance with  its  provisions.  Abendroth  v. 
Van  Dolsen,  131  U.  S.  70. 

A  judgment  against  a  limited  partnership  on 
which  execution  was  returned  unsatisfied  does 
not  estop  the  judgment  creditors  from  suing 
the  members,  upon  the  ground  that  they  are 
liable  as  general  partners,  because  of  noncom- 
pliance with  the  statute.  Sheble  v.  Strong,  24 
VV.  N.  C.  (Pa.)  437. 

2.  Effect  of  Knowledge  by  Creditor  of  Attempt 
to  Form  Limited  Partnership.  —  See  Med  berry  v. 
Soper,  17  Kan  369;  Fox  v.  Graham,  How.  N. 
P.  (Mich.)  90;  Levy  v.  Lock,  (C.  PI.  Gen.  T.) 
47  How.  Pr.  (N.  Y.)  397;  Smith  Argall,  6 
Hill  (N.  Y.)  4S2;  Whildin  v.  Bullock,  4  W.  N. 
C.  (Pa.)  234.  Compare  Andrews  v.  Schott,  10 
Pa.  St.  47;  Eliot  :.  Himrod,  16  W.  N.  C.  (Pa.) 
l39,  reversing  15  W.  N.  C.  (Pa.)  77. 

3.  Clement  v.  British  American  Assur.  Co., 
141  Mass.  298. 

In  a  few  states  it  is  provided  by  statute,  in 
substance,  that  if  a  partnership  is  contracted 
with  as  a  limited  partnership,  and  the  names 
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of  the  special  partners  are  given,  such  per- 
sons cannot  be  charged  upon  the  contract  as 
general  partners  by  reason  of  defects  in  the 
attempted  organization.  See  Cal.  Civ.  Code 
1897,  §  2503,  for  a  type  of  such  statutes. 

4.  See  the  title  Partnership. 

5.  Goods  Purchased  with  Special  Partner's  Con- 
tribution.—  Bradbuiy  v  Smith,  21  Me.  117. 
See  also  Vandike  v.  Rosskam,  67  Pa.  St. 
330. 

6.  Assets  Not  Private  Property  of  General  Part- 
ner.—  Nutting  v.  Ashcroft,  101  Mass.  300. 

7.  Title  Should  Be  Held  in  Names  of  General 
Partners. —  Madison  County  Bank  v.  Gould,  5 
Hill  (N.  Y.)  312. 

8.  See  infra,  this  section,  5.  b.  IVhat  Con- 
stitutes a  Witlidr aival. 

9.  See  the  title  Partnership. 

Although  the  business  is  conducted  in  the 
individual  name  of  the  general  partner,  his  in- 
dividual creditors  will  be  postponed  to  the 
partnership  creditors.  Kerr  7;.  Blodgett,  48  N. 
Y.  69.  See  also  Oliphant  v.  Mathews,  16 
Barb.  (N.  Y.)'6o8;  Coffin's  Appeal,  106  Pa.  St. 
280. 

10.  Coffin's  Appeal,  106  Pa.  St.  280. 

11.  Partner's  Lien.  —  Bradbury  v.  Smith,  21 
Me.  117,  and  see  generally  the  title  Partner- 
ship. 

12.  As  Between  Creditors  Before  and  After  Ex- 
piration of  Term.  —  McArthur  v.  Chase,  13 
Gratt.  (Va.)  698,  citing  and  distinguishing  Hag- 
gerty  v.  Taylor,  10  Paige  (N.  Y.)  261. 

13.  Converting  Firm  into  Separate  Property.  — 
Upson  v.  Arnold,  19  Ga.  191,  63  Am.  Dec.  302. 
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d.  Nature  of  Special  Partner's  Interest.  —  The  nature  of  the  inter- 
est which  the  special  partner  has  in  the  partnership  property  is  sui generis,  and 
there  is  much  confusion  in  the  authorities  upon  the  subject.1  It  seems 
reasonably  clear  that  he  has  no  legal  title  to  any  part  of  the  firm  property,2 
though  it  seems  that  he  has  an  interest  therein  amounting  to  an  equitable 
title.3  Some  cases  incline  to  the  view  that  the  special  partner  is  substantially 
only  a  creditor  of  the  firm  with  no  interest  in  its  property,4  but  the  better 
opinion  is  against  this  view.5  The  special  partner  certainly  has  an  interest  of 
some  sort." 

e.  Execution  Against  One  Partner's  Interest. — The  interest  of  a 
General  Partner  in  a  limited  partnership  is  subject  to  levy  and  sale  under  an 
attachment  or  execution  for  his  individual  debt,  as  in  the  case  of  ordinary 
partnerships.7 

Upon  Execution  Against  the  Special  Partner  for  his  individual  debt,  the  sheriff  has 
no  authority  to  take  from  the  general  partners  the  partnership  property  for  the 
purpose  of  selling  the  interest  of  the  special  partner  in  the  property  and  assets 
of  the  firm,  nor  could  he  as  in  the  case  of  other  partnerships  sell  the  interest 
of  the  special  partner  in  the  property  of  the  firm  and  deliver.the  property  in 
which  such  interest  is  sold  to  the  purchaser.  A  purchaser  under  such  pro- 
ceeding acquires  no  title,  as  there  is  not  a  mere  irregularity  but  an  absolute 
want  of  jurisdiction. s 

5.  Withdrawal  —  a.  Prohibition  Against  Withdrawal.  —  It  is  gen- 
erally provided  by  statute  that  no  part  of  the  sum  which  any  special  partner 
shall  have  contributed  to  the  capital  stock  shall  be  withdrawn  by  him,  or  paid 


1.  Analogy  to    Stock  in  Corporation.  —  The 

position  of  the  special  parlner  is  very  analo- 
gous to  thai  of  the  holders  of  stock  in  an  in- 
corporated company,  only  by  a  disregard  of 
the  provisions  of  the  act  they  may  make  them- 
selves liable  as  general  partners.  Whittemore 
v.  Macdonell,  6  U.  C.  C.  P.  551. 

A  limited  partnership  is  a  kind  of  qttasi  cor- 
poration. Hayes  z\  Bement,  3  Sandf.  (N.  Y.) 
397- 

2.  No  Legal  Title  to  Firm  Assets.  —  It  has  been 
seen  that  if  the  legal  title  to  realty  is  taken  in 
the  name  of  the  special  partner,  it  amounts  to 
a  withdrawal.  See  infra,  this  section,  5.  /'. 
What  Constitutes  a  Withdrawal. 

"  The  legist  at  u  re  evidently  intended  that  the 
legal  title  to  all  the  partnership  property 
should  be  vested  in  the  general  partners." 
Madison  County  Bank  v.  Gould,  5  Hill  (N.  Y.) 
3*3- 

"  The  interest  of  Harris  [the  special  partner] 
in  the  property  of  a  limited  partnership  can 
hardly  be  said  to  be  an  interest  in  the  property 
of  the  firm.  He  advanced  to  the  firm  a  sum 
of  money  which  he  is  entitled  to  receive  back 
with  interest  at  the  termination  of  the  partner- 
ship; he  is  also  entitled  to  a  share  in  the 
profits;  but  he  is  to  no  further  extent  the 
owner  of  the  property.  Upon  payment  of 
these  claims  the  property  would  belong  to  the 
general  creditors."  Harris  v.  Murray,  28  N. 
Y.  574,  86  Am.  Dec.  268.  See  also  Artisans' 
Bank  v.  Treadwell,  34  Barb.  (N.  Y.)  553. 

Bates  says  (Lim.  Part.,  §  70),  that  the  doc- 
trine laid  down  in  the  last  two  cases  cited  is 
"  entirely  wrong." 

3.  Equitable  Title  of  Special  Partner.  —  The 
contribution  of  the  special  partner  is  in  the 
nature  of  a  trust.  Coffin's  Appeal,  106  Pa.  St. 
285.  See  also  Nutting  v.  Ashcroft.ioi  Mass.  300. 


4.  Special  Partner  as  a  Creditor.  —  The  position 
of  the  special  partner  more  resembles  that  of  a 
creditor  than  a  partner.  McKnightz/.  Ratclifi, 
44  Pa.  St.  156.  See  also  Harris  v.  Murray,  2S 
N.  Y.  582,  86  Am.  Dec.  268;  Bradbury  v. 
Smith,  21  Me.  1 17. 

In  Louisiana  and  under  the  French  Law,  the 
partner  in  commendam  is  a  bailleur  de  fonds, 
a  money  lender.  Ulman  v.  Briggs,  32  La. 
Ann.  659;  Lachometie  v.  Thomas,  5  Rob.  (La.) 
172;  Marshall  v.  Lambeth,  7  Rob.  (La.)  471. 

5.  The  Special  Partner  Is  Not  a  Creditor.  — 
Clapp  v.  Lacey,  35  Conn.  464;  Bates  Lim. 
Part.,  §  70. 

6.  Special  Partner  Has  an  Interest. — See  Spald- 
ing v.  Black,  22  Kan.  55  ;  Yandike  v.  Rosskam, 
67  Pa.  St.  330;  Bradbury  v.  Smith,  21  Me.  117; 
Nutting  v.  Ashcroft,  101  Mass.  300;  Kerr  v. 
Blodgett,  4S  N.  Y.  62. 

Although  special  partners  are  to  receive  as 
their  full  share  of  the  profits  of  the  partner- 
ship only  a  certain  rate  of  interest  upon  the 
sums  contributed  by  them  to  the  capital,  they 
are  to  be  treated  as  jointly  interested  with  the 
general  partners  in  the  partnership  stock.  Per 
Gray,  C.  J.,  in  Locke  v.  Lewis,  124  Mass.  1,  26 
Am.  Rep.  631.  And  in  the  same  case  it  was 
said  that  the  special  partner  has  no  greater 
right  in  the  partnership  property  than  a  gen- 
eral partner  in  an  ordinary  partnership. 

7.  Execution  Against  General  Partner.  —  Spald- 
ing v.  Black,  22  Kan.  55;  Bradbury  v.  Smith, 
21  Me.  117;  Vandike  v.  Rosskam,  67  Pa.  St. 
330. 

Generally  as  to  execution  against  one  part- 
ner's interest,  see  the  title  EXECUTIONS 
Against  Property,  in  the  Encyc.  of  Pl.  and 
Pr.,  vol.  8.  p.  537. 

8.  Purchaser  Acquires  No  Title.  —  Harris  v. 
Murray,  28  N.  Y.  574,  S6  Am.  Dec.  268. 

372  Volume  XIX. 


Rights  and  Liabilities.  LIMITED  PARTNERSHIP. 


Withdrawal. 


or  transferred  to  him  in  the  shape  of  dividends,  profits,  or  otherwise,  at  any 
time  during  the  continuance  of  the  partnership.1  The  prohibition  against 
withdrawal  lasts  during  the  continuance  of  the  partnership,  and,  in  case  of 
dissolution,  this  means  until  the  completion  of  the  publication  of  notice.3 

b.  What  Constitutes  Withdrawal  —  interest.  —  It  is  usually  provided 
by  the  statute  that  the  special  partner  may  annually  receive  lawful  interest 
upon  the  sum  contributed  by  him,  provided  the  payment  thereof  does  not 
reduce  the  original  capital.3 

The  Term  "Annually"  in  this  connection  refers  to  the  rate  of  interest  and  not 
to  the  period  of  division  or  time  of  payment,  and  the  special  partner  will  be 
permitted  to  draw  interest  yearly,  monthly,  or  otherwise.4 

Actual  Profits  made  upon  the  original  capital  may,  of  course,  be  withdrawn.5 


1.  Withdrawal  of  Contribution   Prohibited  — 

United  States.  ■ —  Tracy  v.  Tuffiy,  134  U.  S.  206; 
Wilkins  v.  Davis,  2  Lowell  (U.  S  )  511,  29  Fed. 
Cas.  No.  17,664. 

California.  —  California  Civil  Code  1897, 
§  2494- 

Connecticut,  —  Clapp  v.  Lacey,  35  Conn.  463. 

Maryland.  —  Linevveaver  v.  Slagle,  64  Md. 
465,  54  Am.  Rep.  775. 

New  York.  —  Madison  County  Bank  v. 
Gould,  5  Hill  (N.  Y.)  309;  Innes  v.  Lansing, 
7  Paige  (N.  Y.)  585:  Bell  v.  Merrifield,  28  Hun 
(N.  Y.)  219;  Hardt  v.  Levy,  72  Hun  (N.  Y.) 
229;  George  v.  Carpenter,  73  Hun  (N.  Y.)  221; 
Beers  v.  Reynolds,  12  Barb.  (N.  Y.)  288 ;  Bulk- 
ley  v.  Marks,  (C.  PI.  Gen.  T.)  15  Abb.  Pr.  (N. 
Y.)  455;  Harris  v.  Murray,  28  N.  Y.  574,  86 
Am.  Dec.  268;  Fifth  Ave.  Bank  v.  Colgate, 
120  N.  Y.  388;  Buck  v.  Alley,  145  N.  Y.  495; 
Lachaise  v.  Marks,  4  E.  D.  Smith  (N.  Y.)  610. 

Pennsylvania.  —  Hogg  v.  Orgill,  34  Pa.  St. 
344;  Coffin's  Appeal,  106  Pa.  St.  285;  Singer 
v.  Kelly,  44  Pa.  St.  145. 

Tennessee.  —  Usserv  v.  Crusman,  (Tenn.  Ch. 
1898)  47  S.  W.  Rep.  567.  • 

Canada.  —  Whittemore  v.  Macdonell,  6  U. 
C  C.  P.  55T. 

Even  with  the  Consent  of  All  the  General  Part- 
ners, the  special  partner  cannot  withdraw  his 
capital  during  the  existence  of  the  partnership. 
Coffin's  Appeal,  106  Pa.  St.  285. 

2.  Duration  of  Prohibition.  —  See  Buckley  2,. 
Lord,  (C.  PI.  Gen.  T.)  24  How.  Pr.(N.  Y.)  455; 
Bulkley  v.  Marks,  (C.  PI.  Gen.  T.)  15  Abb.  Pr. 
(N.  Y.)  454. 

3.  Special  Partner  May  Receive  Interest  — 
United  Stales.  —  Tracy  v.  Tuftiy,  134  U.  S.  206. 

California.  —  California  Civil  Code  1S97, 
I  2494- 

Michigan.  —  Hogan  v.  Hadzsits,  113  Mich. 
568. 

New  York.  —  Madison  County  Bank  v. 
Gould,  5  Hill  (N.  Y.)  309;  Bell  v.  Merrifield,  28 
Hun  (N.  Y.)  219;  Harris  v.  Murray,  2S  N.  Y. 
574.  86  Am.  Dec.  268;  Metropolitan  Nat.  Bank 
v.  Sirret,  97  N.  Y.  320,  15  Abb.  N.  Cas.  (N.  Y.) 
318. 

Pennsylvania. — Vilas  Bank  v.  Bullock,  10 
Phila.  (Pa.)  311,  32  Leg.  Inl.  (Pa.)  66. 

Tennessee.  —  Ussery  v.  Crusman,  (Tenn.  Ch. 
1898)  47  S  W.  Rep.  567. 

Indebtedness  of  Special  Partner  to  Firm.  —  The 
special  partner  is  not  deprived  of  his  right  to 
interest  upon  his  capital  by  reason  of  an  in- 
debtedness by  him  to  the  firm  as  a  customer. 
Tillirfghast  v.  Walton,  (Supm.  Ct.  Gen.  T.)  4 
N.  Y.  St.  Rep.  35. 


Interest  on  Advances.  —  In  Vilas  Bank  v.  Bul- 
lock, 10  Phila.  (Pa.)  311,  32  Leg.  Int.  (Pa.)  66, 
the  special  partners  were  to  receive  legal  inter- 
est on  the  amount  advanced,  "  provided  that 
the  profits  of  the  firm  should  be  sufficient  to 
pay  so  much."  This,  it  was  contended,  made 
them  general  partners  upon  the  ground  that 
they  participated  in  the  "  profits."  The  court 
held  otherwise,  and  said  that  such  a  provision 
was  certainly  of  no  disadvantage  to  the  cred- 
itors, though  a  provision  to  pay  interest  in  any 
event  mighi  be;  that  the  money  was  not  paid 
or  received  as  profits,  but  as  interest  on  money 
loaned,  and  did  not  render  the  special  partners 
liable. 

4.  Time  of  Payment  of  Interest.  —  Metropoli- 
tan Nat.  Bank  v.  Sirret,  97  N.  Y.  320,  15  Abb. 
N.  Cas.  (N.  Y.)  318. 

In  Louisiana  the  partner  in  commendam  was 
allowed  to  stipulate  for,  and  receive  monthly, 
one  half  per  cent,  on  the  gross  sales  in  lieu  of 
a  share  of  the  profits.  Ulman  v.  Briggs,  32 
La.  Ann.  657. 

5.  Profits  May  Be  Withdrawn.  —  Tracy  v. 
Tuffiy,  134  U.  S.  206;  Madison  County  Bank 
v.  Gould,  5  Hill  (N.  Y.)  309;  Hardt  v.  Levy,  72 
Hun  (N.  Y.)  229. 

In  Massachusetts  the  statute  provides  (Pub. 
Stat.  Mass.  1882,  c.  75.,  §  8),  that  during  the 
continuance  of  the  partnership  no  part  of  its 
capital  stock  shall  be  withdrawn,  nor  shall  any 
division  of  interest  or  profits  be  made  so  as  to 
reduce  such  capital  stock  below  the  sum  stated 
in  the  certificate,  "  and  if  at  any  time  during 
the  continuance  or  at  the  termination  of  the 
partnership  its  assets  are  not  sufficient  to  pay 
its  debts,  the  special  partners  shall  severally 
be  held  responsible  for  all  sums  by  them  in  any 
way  withdrawn  or  received,  with  interest  there- 
on from  the  time  when  they  were  so  withdrawn 
or  received."  This  statute  is  broad  enough  in 
terms  to  compel  the  special  partner  to  return 
profits  or  interest  received  at  any  time  during 
the  term  of  the  partnership  although  properly 
earned  £  nd  not  diminishing  the  capital,  but  it 
is  conceived  that  the  phrase  "  in  any  way 
withdrawn  or  received  "  should  be  limited  to 
the  technical  meaning  of  withdrawal,  which 
is  a  withdrawal  diminishing  or  impairing  the 
capital.  Any  other  consideration  would  be 
unreasonable.  But  see  Snyder  v.  Leland,  127 
Mass.  291,  and  Wilkins  v.  Davis,  2  Lowell  (U. 
S.)  511,  29  Fed.  Cas.  No.  17,664. 

In  Michigan,  under  How.  Annot.  Stat.,  §  2355, 
a  special  partner  is  liable  for  interest  or  profits 
withdrawn  only  in  case  the  withdrawal  re- 
duces the  capital  stock  below  the  sum  stated 
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But  the  receipt  by  the  special  partner  of  dividends  as  a  device  to  withdraw 
capital  will  render  him  liable  as  a  general  partner.1  An  excessive  division 
of  the  profits  which  reduces  the  original  capital  of  the  firm  constitutes  a 
withdrawal.2 

A  Confession  of  Judgment  by  the  general  partner  to  the  special  partner  to  secure 
the  latter  for  his  share  of  the  capital  paid  into  the  firm  may  amount  to  a 
withdrawal.3 

Assumption  of  Debt  of  Special  Partner.  —  It  is  unlawful  for  the  general  partners  in 
a  limited  partnership  to  assume  without  any  consideration  the  debt  created 
by  the  special  partner  in  procuring  the  money  which  he  pays  the  firm  as  his 
special  contribution.4 

A  Bona  Fide  Loan  by  the  firm  to  the  special  partner  does  not  constitute  a 
withdrawal.5 

Realty  Purchased  in  Name  of  Special  Partner.  —  Where  a  limited  partnership  pur- 
chases real  property,  and  the  title  is  taken  in  the  name  of  all  the  paitners 
including  the  special  partner,  the  transaction  amounts  to  a  withdrawal.6 

A  Purely  Executory  Agreement  never  performed,  and  which  has  not  therefore  pro- 
duced the  effect  which  on  its  face  it  might  seem  to  contemplate,  does  not  con- 
stitute a  withdrawal  within  the  meaning  of  the  statute.7 

Other  Cases  upon  what  constitutes  a  withdrawal  are  stated  below  in  the  notes.8 

c.  Penalty  for  Withdrawal.  —  Generally  the  penalty  for  a  withdrawal 
is  merely  liability  to  restore  the  amount  withdrawn,9  with  interest.10  In  seme 
states  a  withdrawal  imposes  the  liability  of  a  general  partner. 11  An  uninten- 
tional withdrawal  will  not  render  the  special  partner  liable  as  a  general  partner.12 
But  he  is  liable  to  restore  the  amount  withdrawn.13 


in  the  certificate  to  have  been  contributed  by 
the  special  partner,  or  at  the  termination  of 
the  partnership  the  firm  assets  shall  not  be 
sufficient  to  Day  the  firm  debts.  Hogan  v. 
Hadzsits,  113  Mich.  568. 

1.  Withdrawal  in  Guise  of  Dividends.  — 
Lachaise  v.  Marks,  4  E.  D.  Smith  (N.  Y.)  610. 

2.  Excessive  Division  of  Profits.  —  Bell  v.  Mer- 
ri field,  28  Hun  (N.  V.)  219. 

3.  Confession  of  Judgment.  —  Purdy  v.  Lacock, 
6  Pa.  St.  490. 

4.  Assumption  of  Special  Partner's  Debt  for  Con- 
tribution.—  Coffin's  Appeal,  106  Pa.  St.  280. 

5.  Loan  by  Firm  to  Special  Partner.  —  Hogg  v. 
Orgill,  34  Pa.  St.  344. 

6.  Title  to  Land  Taken  in  Name  of  Special  Part- 
ner.—  Madison  County  Bank  v.  Gould,  5  Hill 
(N.  Y.)  314. 

7.  Promises  Not  Performed.  —  Lachaise  v. 
Marks,  4  E.  D.  Smith  (N.  Y.)  610.  See  also 
George  v.  Carpenter,  73  Hun  (N.  Y.)  225, 
affirmed  without  opinion  147  N.  Y.  686. 

A  promise  by  the  general  to  the  special  part- 
ner, made  in  contemplation  of  dissolution,  to 
return  to  the  special  partner  his  contribution, 
which  promise  was  never  performed,  does  not 
constitute  a  withdrawal.  Waters  v.  Harris, 
60  N.  Y.  Super.  Ct.  192,  28  Abb.  N.  Cas.  (N. 
Y.)89. 

8.  Sale  of  Interest  to  General  Partner  —  Held  a 
Withdrawal.  —  Beers  v.  Reynolds,  12  Barb.  (N. 
Y.)  288,  distinguished  in  Lachaise  v.  Marks,  4 
E.  D.  Smith  (N.  Y.)  610.    See  also  Singer 
Kelly,  44  Pa.  St.  145. 

Compromise  of  Suit  for  Receiver  and  Accounting 
—  Not  a  Withdrawal.  —  Pusey  v.  Dusenbury, 
75  Pa.  St.  437. 

Purchase  cf  Assets  of  Former  Firm  —  Not  a 
Withdrawal.  —  Metropolitan  Nat.  Bank  v. 
Sirret,  97  N.  Y.  320. 
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Paying  Debts  of  Former  Firm— Held  a  With- 
drawal. —  Wilson  v.  Bean,  33  111.  App.  529. 

9.  Restoration  of  Amount  Withdrawn. —  Wil- 

kins  v.  Davis,  2  Lowell  (U.  S.)  511,  29  Fed.  Cas. 
No.  17,664;  Hampden  Bank  v.  Morgan,  2  Haz. 
Reg.  (U.  S.)  57,  11  Fed.  Cas.  No.  6,008;  Line- 
weaver  v.  Slagle,  64  Md.  465,  54  Am.  Rep.  775; 
Snyder  v.  Leland"  127  Mass.  291;  Ussery  v. 
Crusman,  (Tenn.  Ch.  189S)  47  S.  W.  Rep. 
567. 

10.  Interest  on  Amount  Withdrawn.  —  \\  ilkins 
v.  Davis,  2  Lowell  (U.  S.)  511,  29  Fed.  Cas. 
No.  17,664:  Snyder  v.  Leland,  127  Mass.  291. 

11.  Liability  as  a  General  Partner.  —  See  the 
cases  cited  supra,  this  subdivision,  Prohibition 
Against  J Vithdrawal. 

In  Madison  County  Bank  v.  Gould,  5  Hill 
(N.  Y.)  314,  it  was  held  that  a  withdrawal  ren- 
dered the  special  partner  liable  as  a  general 
partner,  although  the  statute  did  not  declare 
what  consequences  should  follow  the  with- 
drawal of  capital.  This  was  upon  the  ground 
that  a  withdrawal  is  expressly  forbidden,  and 
is  an  act  which  runs  counter  to  the  whole 
policy  of  the  statute.  Tiiis  decision  has  been 
followed  with  approval 'in  Bell  v.  Meriifield,  28 
Hun  (N.  Y.)  223;  Haviland  v.  Chace,  3g  Barb. 
(N.  Y.)  283;  Hogg  v.  Orgill,  34  Pa.  St.  352. 

12.  Unintentional  Withdrawal.  —  Madison 
County  Bank  v.  Gould,  5  Hill  (N.  Y.)  309; 
Buck  v.  Allev,  145  N.  Y.  495;  Lachaise  v. 
Marks,  4  E.  D.  Smith  (NT.  Y.)  610;  Hogg  v. 
Orgill,  34  Pa.  St.  344. 

13.  Restoration  of  Amount  Withdrawn.—  Ham  p- 
den  Bank  v.  Morgan,  2  Haz.  Reg.  (U.  S.)  57, 
11  Fed.  Cas.  No.  6,ooR;  Bell  v.  Merrifield,  28 
Hun  (N.  Y.)  219;  Lachaise  v.  Marks,  4  E.  D. 
Smith  (N.  Y.)  6ro;  Madison  County  Bank  sr. 
Could,  5  Hill  (N.  Y.)  309:  Singer  if,  Kelly,  44 
Pa.  St.  145;  Hogg  v.  Orgill,  34  Pa.  St.  344. 
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d.  Compelling  Restoration  of  Amount.  —  The  special  partner  may 
be  compelled  to  repay  sums  withdrawn  by  him.1  Ordinarily  the  general  part- 
ners cannot  sue  the  special  partner  during  the  existence  of  the  partnership  to 
recover  the  amount  withdrawn,3  it  being  a  general  rule,  subject,  however,  to 
exceptions,  that  no  action  lies  between  partners  upon  a  cause  of  action  grow- 
ing out  of  firm  transactions,  except  an  action  for  an  accounting,  which  usually 
involves  a  dissolution  of  the  firm  and  a  winding  up  of  its  affairs.3  The 
statutes  of  some  states  provide  for  suits  directly  against  the  special  partner 
where  he  is  liable  for  sums  withdrawn.4  In  the  absence  of  such  a  statute  the 
general  rule  is  that  a  creditor  must  first  obtain  a  judgment  against  the  general 
partners  and  have  an  execution  returned  unsatisfied  before  bringing  suit  against 
the  special  partner,5  though  in  an  equitable  proceeding  to  which  all  the  part- 
ners are  parties  the  liability  of  the  special  partner  may  be  enforced.® 

6.  Alteration  —  a.  Prohibition  Against  Alteration. — The  statutes 
very  generally  provide  in  substance  that  an  alteration  in  any  matter  required 
to  be  stated  in  the  certificate  shall  be  deemed  a  dissolution  of  the  limited 
partnership.7  Even  in  the  absence  of  such  a  provision  it  seems  that  an 
alteration  is  impliedly  forbidden,  since  to  permit  alteration  at  will  would 
render  nugatory  all  the  safeguards  which  the  statute  has  thrown  around  limited 
partnerships  for  the  benefit  of  creditors.  In  a  few  states  provision  is  made  by 
the  statute  for  taking  in  new  members,  increasing  the  capital,  and  for  the 
transfer  of  a  partner's  interest  without  working  a  dissolution.8 

b.  What  Constitutes  Alteration  —  in  General.  —  A  change  in  the 
nature  of  the  business  provided  for  in  the  certificate,9  or  a  removal  of  the 
place  of  business,10  or  an  abandonment  of  the  business  by  the  general  part- 
ners,11 constitutes  an  alteration  within  the  meaning  of  the  statute. 


1.  Repayment  Compelled.  —  Hampden  Bank 
v.  Morgan,  2  Has.  Reg.  (U.  S.)  57,  11  Fed. 
Cas.  No.  6,008;  Tracy  v.  Tuffly,  134  U.  S.  206; 
Madison  County  Bank  v.  Gould,  5  Hill  (N.  Y.) 
314.    See  also  the  preceding  note. 

Injunction  against  Judgment  Confessed  hy  Special 
Partner. —  In  Pennsylvania  an  injunction  was 
allowed  on  behalf  of  the  creditors,  after  in- 
solvency, against  the  enforcement  of  a  judg- 
ment confessed  in  favor  of  the  special  partner. 
Coffin's  Appeal,  106  Pa.  St.  280,  reversing 
Coffin  v.  Gruber,  14  W.  N.  C.  (Pa.)  140. 

2.  Action  by  General  Partners.  —  Wilkins  v. 
Davis,  2  Lowell  (U.  S.)  511,  15  Nat.  Bankr. 
Reg.  60;  Bell  v.  Merrifield,  28  Hun  (N.  Y.) 
219. 

Equity  has  jurisdiction  of  a  suit  by  one  part- 
ner to  compel  the  special  partner  to  restore 
amounts  withdrawn.  Robinson  v.  Mcintosh, 
3  E.  D.  Smith  (N.  Y.)  221. 

3.  Actions  Between  Partners.  —  For  a  full  dis- 
cussion of  the  rule  and  its  exceptions,  see 
Encyc.  Pl.  and  Pr.,  vol.  15,  p.  829,  title 
Partnership. 

4.  Direct  Action  Against  Special  Partner.  —  See 
codes  and  statutes  of  the  various  states. 

In  Louisiana,  where  the  partner  in  commendam 
has  withdrawn  a  portion  of  his  capital,  he  may 
be  sued  directly  by  creditors.  La  Chomette 
v.  Thomas,  r  La.  Ann.  120. 

5.  Pursuing  General  Partner  to  Insolvency.  — 
Wilkins  v.  Davis,  2  Lowell  (U.  S.)  511,  15  Nat. 
Bankr.  Reg.  60;  Bell  v.  Merrifield,  i8  Hun  (N. 
Y.)  219.  See  Ulman  v.  Briggs,  32  La.  Ann. 
657. 

The  Assignee  in  Bankruptcy  of  the  general 
partner  may  maintain  a  proceeding  to  compel 
the  special  partner  to  restore  amounts  with- 


drawn by  him.  Wilkins  v.  Davis,  2  Lowell 
(U.  S.)  511,  29  Fed.  Cas.  No.  17,664. 

6.  Wilkins  v.  Davis,  2  Lowell  (U.  S.)  511,  15 
Nat.  Bankr.  Reg.  60. 

7.  Alteration  Works  Dissolution —  United  States. 
—  Tracy  v.  Tuffly,  134  U.  S.  213. 

New  York.  —  Hardt  v.  Levy,  72  Hun  (N.  Y.) 
229;  Lachaise  v.  Marks,  4  E.  D.  Smith  (N.  Y.) 
610;  Walkenshaw  v.  Perzel,  (N.  Y.  Super.  Ct. 
Spec.  T.)  32  How.  Pr.  (N.  Y.)  233;  Buck  v. 
Alley,  145  N.  Y.  494. 

Ohio. — Outcalt  v.  Burnet,  1  Handy  (Ohio) 
404. 

Pennsylvania.  —  Andrews  v.  Schott,  10  Pa. 
St.  53;  Singer  v.  Kelly,  44  Pa.  St.  145. 

Tennessee.  —  Ussery  v.  Crusman,  (Tenn.  Ch. 
1898)  47  S.  W.  Rep.  567. 

Canada.  —  Patterson  v.  Holland,  7  Grant. 
Ch  (U.  C.)  7. 

8.  See  the  codes  and  statutes  of  the  various 
states. 

9.  Change  in  Nature  of  Business.  —  Singer  v. 
Kelly,  44  Pa.  St.  145;  Haddock  v.  Grinnell 
Mfg.  Corp.,  109  Pa.  St.  380;  Walkenshaw  v. 
Perzel,  (N.  Y.  Super.  Ct.  Spec.  T.)  32  How. 
Pr.  (N.  Y.)  233. 

10.  Removal  of  Business.  — ■  Where  the  general 
partners  of  a  limited  paitnership  agree  as  in- 
dividuals and  not  as  a  firm  to  conduct  a  sim- 
ilar business  in  another  place,  and  the  special 
partner  consents  thereto,  but  disclaims  all  re- 
sponsibility for  such  business,  he  is  not  liable 
to  a  creditor  of  the  new  business  who  had  no- 
tice of  the  agreement.  Gale.sburg  First  Nat. 
Bank  v.  Clark,  143  111.  83,  affirming  38  111. 
App.  558. 

11.  Abandonment  of  Business. — Outcalt?'.  Bur- 
net, I  Handy  (Ohio)  404. 
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Alteration  in  Membership.  —  Any  change  ill  the  number  or  persons  of  the  part- 
ners, general  or  special,  constitutes  an  alteration,  unless,  as  in  some  states,  this 
is  expressly  authorized  by  statute.1 

Alteration  in  Capital  or  Shares.  —  Any  change  in  the  capital  or  shares  of  the 
special  partnership  constitutes  an  alteration  and  is  prohibited,  except  in  a  few 
states  where  such  alteration  is  expressly  permitted  upon  compliance  with 
certain  formalities.2  Merely  borrowing  money,  however  much,  for  partner- 
ship purposes,  even  from  the  special  partner,  or  for  enlarging  the  means  of 
carrying  on  the  business,  is  not  an  alteration  within  the  prohibition  of  the 
statute.3  A  withdrawal  of  the  special  partner's  capital  may  constitute  an 
alteration.4 

Dissolution.  — Agreeing  upon  the  terms  of  dissolution  prior  to  the  statutory 
notice  of  dissolution  is  not  such  an  alteration  as  will  render  the  partners  all 
liable  as  general  partners,  as  the  notice  of  dissolution  cannot  be  published  until 
the  dissolution  has  been  agreed  upon.5  The  dissolution  of  the  limited  part- 
nership by  insolvency  prior  to  the  expiration  of  its  stipulated  term  will  not 
render  the  special  partner  liable  as  a  general  partner.6 

c.  Penalty  for  Alteration. —  As  has  been  seen,  an  alteration  operates 
as  a  dissolution  of  the  limited  partnership.7  If  the  partnership  is  carried  on 
after  such  alteration,  it  is  an  ordinary  partnership  and  all  of  the  members  are 
liable  as  general  partners.8    But  unless  the  partnership  is  carried  on  after 


1.  Change  in  Membership  Constitutes  Alteration 

—  Michigan. — Fox  v.  Graham,  How.  N.  P. 
(Mich.)  go. 

New  Jersey.  —  Perth  Amboy  Mfg.  Co.  v. 
Condit,  21  N.  J.  L.  659. 

New  York.  —  Hardt  v.  Levy,  72  Hun  (N.  Y.) 
225;  Jacquin  v.  Buisson,  (N.  Y.  Super.  Ct.)  11 
How.  Pr.  (N.  Y.)  392;  Walkenshaw  v.  Perzel, 
(N.  Y.  Super.  Ct.  Spec.  T.)  32  How.  Pr.  (N.  Y.) 
233;  Beers  v.  Reynolds,  11  N.  Y.  100;  Buck  v. 
Alley,  145  N.  Y.  494;  Ames  v.  Downing,  I 
Bradf.  (N.  Y.)  325. 

Pennsylvania.  —  Andrews  v.  Schott,  10  Pa. 
St.  47;  Haddock  v.  Grinnell  Mfg.  Corp.,  109 
Pa.  St.  380. 

Tennessee.  —  Ussery  v.  Crusman,  (Tenn.  Ch. 
1898)  47  S.  W.  Rep.  567. 

An  Assignment  by  a  Special  Partner  of  His  In- 
terest in  the  firm  alters  the  name  of  the  special 
partner  and  thus  works  a  dissolution.  Ames 
v.  Downing,  1  Bradf.  (N.  Y.)  325. 

The  Death  of  a  Special  Partner  constitutes  an 
alteration,  but  affects  only  transactions  car- 
ried on  thereafter.  Perth  Amboy  Mfg.  Co.  v. 
Condit,  21  N.  J.  L.  659;  Ames  v.  Downing,  1 
Bradf.  (N.  Y.)  325. 

The  Admission  of  a  New  General  Partner  upon 
an  Attempted  Renewal  of  a  limited  partnership 
constitutes  an  alteration  and  renders  the  firm 
thereafter  a  general  partnership.  Hardt  v. 
Levy,  72  Hun  (N.  Y.)  226. 

2.  Alteration  in  Capital  or  Shares.  —  Walken- 
shaw v.  Perzel,  (N.  Y.  Super.  Ct.  Spec.  T  )  32 
How.  Pr.  (N.  Y.)  233:  Beers  v.  Reynolds,  11  N. 
Y.  97.  affirming  12  Barb.  (N.  Y.)  288;  Fifth 
Ave.  Bank  v.  Colgate,  120  N.  Y.  388;  Buck  v. 
Alley,  145  N.  Y.  494;  Andrews  v.  Schott,  10 
Pa.  St.  53;  Haddock  v.  Grinnell  Mfg.  Corp., 
109  Pa.  St.  380. 

The  provisions  as  to  the  contributions  to  cap- 
ital have  relation  to  the  formation  of  the  part- 
nership, and  a  contribution  of  capital  at  any 
other  time  or  during  the  continuance  of  the 
partnership  is  not  only  not  provided  for,  but 
if  made  it  constitutes  an  alteration  and  works 


a  dissolution  of  the  limited  partnership.  Fifth 
Ave.  Bank  v.  Colgate,  120  N.  Y.  388,  citing 
Lineweaver  v.  Slagle,  64  Md.  465. 

Pledge  to  Secure  Price  of  Partner's  Interest.  — 
Where  the  special  partner  sells  out  his  interest 
to  the  general  partner  and  takes  as  security 
for  the  price  a  pledge  of  all  the  personal  prop- 
erty of  the  partnership,  the  transaction  is  in 
effect  an  alteration  of  the  capital  of  the  part- 
nership. Beers  v.  Reynolds,  12  Barb.  (N.  Y.) 
288,  affirmed  II  N.  Y.  IOO. 

3.  Borrowing  Money  Not  an  Alteration  of 
Capital.  —  Walkenshaw  v.  Perzel,  (N.  Y. 
Super.  Ct.  Spec.  T.)  32  How.  Pr.  (N.  Y.)  233. 

The  special  partner  is  not  tendered  person- 
ally liable  for  the  debts  of  the  partnership 
merely  because  loans  were  made  lo  a  preced- 
ing firm  and  by  the  latter  to  the  partnership 
for  mutual  accommodation,  on  the  grounds 
that  these  transactions  constitute  an  alteration 
in  the  business.  Metropolitan  Nat.  Bank  v. 
Palmer,  (Supm.  Ct.  Gen.  T.)  9  N.  Y.  Supp. 
239- 

4.  Withdrawal  May  Constitute  Alteration.  — 

Buck  v:  Alley,  145  N.  Y.  48S;  Madison  County 
Bank  v.  Gould,  5  Hill  (N.  Y.)  309. 

5.  Agreement  on  Terms  of  Dissolution.  —  La- 
chaise  v.  Marks,  4  E.  D.  Smith  (N.  Y.)  610. 
But  see  Beers  v.  Reynolds,  11  N.  Y.  100. 

6.  Dissolution  by  Insolvency.  —  Continental 
Nat.  Bank  v.  Strauss,  60  N.  Y.  Super.  Ct.  151, 
affirmed  1 37  N.  Y.  148. 

7.  Alteration  Operates  as  Dissolution.  —  See 
supra,  this  subd.  Prohibition  against  Alteration. 

8.  Liability  as  General  Partners — Massachu- 
setts. —  Pierce  v.  Bryant,  5  Allen  (Mass.)  91. 

Michigan.  —  Fox  v.  Graham,  How.  N.  P. 
(Mich.)  90. 

New  Jersey.  —  Perth  Amboy  Mfg.  Co.  v. 
Condit,  21  N.  J.  L.  659. 

New  York.  —  Smith  v.  Argall,  6  Hill  (N.  Y.) 
480;  Hardt  v.  Levy,  72  Hun  (N.  Y.)  226;  Beers 
v.  Reynolds,  12  Barb.  (N.  Y.)  288;  Lachaise  v. 
Marks,  4  E.  D.  Smith  (N.  Y.)  610;  Buck  v. 
Alley,  145  N.  Y.  494;  Metropolitan  Nat.  Bank 
76  Volume  XIX. 


Rights  and  Liabilities. 


LIMITED  PAR  TNIiRS/flP. 


Interference. 


such  alteration,  no  change  occurs  in  the  liabilities  of  the  special  partners.1 
Alteration  does  not  impose  general  liability  for  past  acts,  but  only  for  future 
acts  in  case  the  partnership  is  continued,2  unless  the  alteration  is  such  as  to 
amount  also  to  an  interference.3  Knowledge  of  or  assent  to  the  alteration  by 
the  special  partner  is  necessary  in  order  to  render  him  liable.4  Upon  an 
alteration,  similar  formalities  are  to  be  gone  through  as  upon  the  constitution 
of  the  partnership,  otherwise  the  partners  will  be  liable  as  general  partners.5 
7.  Interference  —  a.  Prohibition  Against  Interference.  —  It  is  usually 
provided  by  the  statute  that  the  business  of  the  firm  must  be  conducted  by 
the  general  partners  alone,  and  the  special  partners  are  prohibited  from  taking 
any  part  in  the  business  as  principal,  agent,  attorney,  or  otherwise.6  In 
several  states  the  special  partner  is  expressly  authorized  to  examine  into  the 
condition  and  progress  of  the  partnership  affairs  from  time  to  time,  and  to 
advise  as  to  the  management.7    In  a  few  states  the  special  partner  may  act 


v.  Palmer,  (Supm.  Ct.  Gen.  T.)  9  N.  Y.  Supp. 
239. 

Pennsylvania.  —  Andrews  v.  Schott,  10  Pa. 
St.  47;  Haddock  v.  Grinnell  Mfg.  Corp.,  109 
Pa.  St.  380. 

Canada.  —  Patterson  v.  Holland,  7  Grant 
Ch.  (U.  C.)  7. 

An  Intent  to  Defraud  or  Injure  the  Creditors  of 
the  firm  is  not  necessary  to  render  the  special 
partner  liable.  Beers  v.  Reynolds,  11  N.  Y. 
100. 

1.  No  Penalty  Unless  Business  Is  Continued.  — 

Lachaise  v.  Marks,  4  E,  D.  Smith  (N.  Y.)  610, 
explaining  and  distinguishing  Beers  v.  Reynolds, 
12  Birb.  (N.  Y.)  288,  i]  N.  Y.  97. 

2.  Liability  for  Past  Acts  Not  Changed.  —  Perth 
Amboy  Mfg.  Co.  v.  Condit,  21  N.  J.  L.  659; 
Lachiise  v.  Marks,  4  E.  D.  Smith  (N.  Y.)  610. 
See  also  Tilge  v.  Brooks,  124  Pa.  St.  181. 

But  see  Beers  v.  Reynolds,  11  N.  Y.  100, 
wherein  it  is  said  that  an  alteration  renders 
the  special  partner  liable  as  a  general  partner 
to  existing  creditors  of  the  firm,  as  well  as  to 
those  who  subsequently  became  creditors. 

3.  Alteration  Amounting  to  Interference.  —  See 
infra,  this  section.  Interference. 

4.  Knowledge  or  Assent  by  the  Special  Partner 
Necessary.  —  Taylor  v.  Rasch,  1  Flipp.  (U.  S.) 
385,  11  Nat.  Bankr.  Reg.  91,  23  Fed.  Cas.  No. 
13,800;  Hinchman  v.  Barns,  21  Mich.  556; 
Metropolitan  Nat.  Bank  v.  Palmer,  (Supm. 
Ct.  Gen.  T.)  9  N.  Y.  Supp.  239;  Singer  v. 
Kelly,  44  Pa.  St.  145. 

6,  New  Firm  Must  Be  Formed  to  Avoid  Liability. 
—  Tracv  v.  Tuffly,  134  U.  S.  206;  Jacquin  v. 
Buisson,  (N.  Y.  Super.  Ct.)  11  How.  Pr.  (N. 
Y.)  392;  Buck  v.  Alley,  145  N.  Y.  494. 

Where  a  Third  Person  Enters  the  Firm  as  a  Gen- 
eral Partner  the  special  partnership  is  dissolved, 
and  if  there  be  an  attempted  renewal  and  not  a 
new  cash  payment  by  the  former  and  continu- 
ing special  partner,  but  the  cash  paid  into  the 
former  special  partnership  remains  with  the 
new  firm,  the  special  partner  becomes  a  general 
partner  of  the  new  firm.  Andrews,  v.  Schott, 
IO  Pa.  St.  47.  See  also  supra,  this  title,  Estab- 
lishment of  Relation  —  Contributions  to  Capital — 
Contribution  in  Cask. 

6.  Special  Partner  Prohibited  from  Acting  in 
Business —  United  States. — Tracy  v.  Tuffly, 
134  U.  S.  206;  Taylor  v.  Rasch,  1  Flipp.  (U.  S.) 
385,  11  Nat.  Bankr.  Reg.  91,  23  Fed.  Cas.  No. 
13,800. 


California.  —  California  Civil  Code  1897, 
§  2489. 

Iowa.  —  Richardson  v.  Carlton,  109  Iowa  515. 
Kansas.  —  Spalding  v.  Black,  22  Kan.  61; 
Columbia  Land,  etc.,  Co.  v.  Daly,  46  Kan.  504. 

Louisiana.  —  Rayne  v.  Terrell,  33  La.  Ann. 
812;  Ulman  v.  Briggs,  32  La.  Ann.  655. 

Massachusetts.  —  Clement  v.  British  Ameri- 
can Assur,  Co.,  141  Mass.  298;  Locke  v.  Lewis, 
124  Mass.  1,  26  Am.  Rep.  631. 

Missouri.  — Jaffe  v.  Krum,  88  Mo.  670. 
h'cvi  York.  —  Bowen  v.  Argall.  24  Wend. 
(N.  Y.)  503;  Madison  County  Bank  v.  Gould, 

5  Hill  (N.  Y.)  309;  Hardt  v.  Levy,  72  Hun  (N. 
Y.)  229;  Canandaigua  First  Nat.  Bank  v. 
Whitney,  4  Lans.  (N.  Y.)  34;  Lewis  v.  Gra- 
ham, (C.  PI.  Spec.  T.)  4  Abb.  Pr.  (N.  Y.)  106; 
Harris  v.  Murray,  28  N.  Y.  574,  86  Am.  Dec. 
268;  Ames  v.  Downing,  1  Bradf.  (N.  Y.)  321, 
Continental  Nat.  Bank  v.  Strauss,  60  N.  Y. 
Super.  Ct.  151. 

Ohio,  —  Outcalt  v.  Burnet,  1  Handy  (Ohio) 
404. 

Pennsylvania.  —  Richardson  v.  Hogg,  38 
Pa.  St.  153;  Singer  v.  Kelly,  44  Pa.  St.  145; 
Tilge  v.  Brooks,  124  Pa.  St.  181. 

Tennessee.  —  Ussery  v.  Crusman,  (Tenn.  Ch. 
1898)  47  S.  W.  Rep.  567. 

Canada.  —  Davis  v.  Bowes,  15  U.  C.  Q.  B. 
280;  Whittemore  v.  Macdonell,  6  U.  C.  C.  P. 
550;  Patterson  v.  Holland,  7  Grant  Ch.  (U. 
C)  5. 

7.  Special  Partner  May  Examine  Affairs  and 
Advise  as  to  Management —  England.  —  Whitte- 
more v.  Macdonell,  6  U.  C.  C.  P.  551 ;  Bowes 
v.  Holland,  14  U.  C.  Q.  B.  316. 

United  States.  —  Chick  v.  Robinson.  (C.  C. 
A.)  95  Fed.  Rep.  619. 

Kansas.  —  Columbia  Land, .etc.,  Co.  v.  Daly, 
46  Kan.  504. 

New  York. —  Madison  County  Bank  v. 
Gould,  5  Hill  (N.  Y.)  312;  Hotopp  v.  Huber, 
160  N.  Y.  524;  Continental  Nat.  Bank  v. 
Strauss,  60  N.  Y.  Super.  Ct.  151 ;  Ames  v. 
Downing,  1  Bradf.  (N.  Y.)  321 ;  Mills?'.  Argall, 

6  Paige  (N.  Y.)  577;  Schulten  v.  Lord,  4  E.  D. 
Smith  (N.  Y.)  206;  Buckley  v.  Lord,  (C.  PI. 
Gen.  T.)  24  How.  Pr.  (N.  Y.)455;  Canandaigua 
First  Nat.  Bank  v.  Whitney,  4  Lans.  (N.  Y.)  34, 
affirmed  53  N.  Y.  627;  Fifth  Ave.  Bank  v.  Col- 
gate, 120  N.  Y.  388. 

Tennessee.  —  Ussery  v.  Crusman,  (Tenn.  Ch, 
1898)  47  S.  W.  Rep.  567. 
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as  attorney  in  fact.1 

b.  Penalty  for  Interference.  —  If  the  special  partner  is  guilty  of  an 
interference  in  violation  of  the  statute  he  is  liable  as  a  general  partner,2  and 
this  general  liability  extends  not  only  to  subsequent  obligations  of  the  firm 
but  also  to  obligations  already  incurred.3  Although  the  statute  provides  that 
in  case  of  interference  the  special  partner  shall  be  deemed  a  general  partner, 
or  the  firm  a  general  partnership,  it  seems  that  the  special  partner  does  not 
thereby  obtain  the  powers  and  rights  of  a  general  partner  as  against  his  copart- 
ners, but  merely  incurs  the  liability  of  a  general  partner  without  acquiring  his 
authority.4 

c.  What  Constitutes  Interference  —  Definition.  —  Interference  by  the 
special  partner  within  the  meaning  of  the  statutory  prohibition  means  active 
participation  in  or  domination  of  the  business  of  the  firm.5 

Supervision  and  Advice.  —  Mere  observation  or  that  incidental  supervision  and 
advice  which  a  person  having  money  invested  in  a  concern  would  naturally 
give  does  not  constitute  such  interference.® 

Buying  Out  General  Partners.  —  Where  the  special  partner,  during  the  existence 
of  a  limited  partnership,  buys  out  the  entire  firm  property  and  continues  the 
business  in  his  own  name  for  his  own  account,  the  transaction  amounts  to  an 
interference  with  the  firm  business  contrary  to  the  provisions  of  the  statute, 
and  renders  the  special  partner  general!)'  liable.7 


Eight  to  Examine  Books.  —  The  special  part- 
ner has  a  right  to  examine  the  books.  Kohler 
v.  Lindenmeyr,  58  Hun  (N.  Y.)  513;  Hotopp 
v.  Huber,  160  N.  Y.  524,  affirming  16  N.  Y. 
App.  Div.  327. 

1.  Special  Partner  Authorized  to  Act  as  Attorney 
in  Fact.  —  Ussery  v.  Crusman,  (Tenn.  Ch. 
i8q8)  47  S.  W.  Rep.  567. 

2.  General  Liability  the  Penalty  for  Interference 
—  Kansas.  — Columbia  Land,  etc.,  Co.  v.  Daly, 
46  Kan.  504. 

Louisiana.  —  Ulman  v.  Briggs,  32  La.  Ann. 
655;  Rayne  v.  Terrell,  33  La.  Ann.  812. 

Massachusetts.  —  Lancaster  v.  Choate,  5  Allen 
(Mass.)  530;  Locke  V.  Lewis,  124  Mass.  t,  26 
Am  Rep.  631;  Farnsvvorth  v.  Boardman,  131 
Mass.  115. 

New  Yoik.  —  Bowen  v.  Argall,  24  Wend.  (N. 
Y.)  503;  Madison  County  Bank  v.  Gould,  5 
Hill  (N.  Y.)  309;  Artisans'  Bank  v.  Treadwell, 
34  Barb.  (N.  Y.)  553;  Canandaigua  First  Nat. 
Bank  v.  Whitney,  4  Lans.  (N.  Y.)  34,  affirmed 
53  N.  Y.  627;  Lewis  v.  Graham,  (C.  PI.  Spec. 
T.)  4  Abb.  Pr.  (N.  Y.)  106;  Hogg  v.  Ellis, 
(Supm.  Ct.  Spec.  T.)  8  How.  Pr.  (N.  Y.)  473; 
Fifth  Ave.  Bank  v.  Colgate,  120  N.  Y.  388; 
Buck  v.  Alley,  145  N.  Y.  495;  Hotopp  v.  Hu- 
ber, 160  N.  Y.  524;  Continental  Nat.  Bank  v. 
Strauss,  60  N.  Y.  Super.  Ct.  151,  affir?ned  137 
N.  Y.  148. 

Ohio.  —  Outcalt  v.  Burnett,  1  Handy  (Ohio) 
404. 

Pennsylvania.  —  Andrews  *.  Schott,  10  Pa. 
St.  47;  Richardson  v.  Hogg,  38  Pa.  St.  153; 
Singer  v.  Kelly,  44  Pa.  St.  145. 

Tennessee.  —  Ussery  v.  Crusman,  (Tenn.  Ch. 
1898)  47  S.  W.  Rep.  567. 

Canada.  —  Davis  v.  Bowes,  15  U.  C.  Q.  B. 
280;  Whittemore  v.  Macdonell,  6  U.  C.  C.  P. 
550- 

Proof  of  Original  Valid  Formation  Not  Neces- 
sary. —  In  a  suit  to  charge  a  special  partner  as 
a  general  partner  upon  the  ground  of  inter- 
ference, it  is  not  necessary  for  the  plaintiff  to 


show  thai  a  limited  partnership  was  regularly 
formed  under  the  statute.  Davis  v.  Bowes, 
15  U.  C.  Q.  B.  280. 

3.  Liability  Extends  to  Past  Transactions.  — 
Farnsvvorth  ».  Boardman,  131  Mass.  115; 
Canandaigua  f* irsi  Nat.  Bank  v.  Whitney,  4 
Lans.  (N.  Y.)  34. 

4.  Effect  Inter  Se  of  Interference.  —  Whitte- 
more v.  Macdonell,  6  U.  C.  C.  P.  551.  See 
also  Lancaster  v.  Choate,  5  Allen  (Mass.)  530. 
Contra,  Bowes  v.  Holland,  14  U.  C.  Q.  B.  316. 
See  generally  supra,  (his  section,  Dejective  or 
Delayed  Formation  —  Effect  Inter  Se. 

5.  Interference  Defined.  —  Continental  Nat. 
Bank  v.  Strauss,  60  N.  Y.  Super.  Ct.  151. 

6.  Observation  and  Advice  Not  an  Interference. 
—  Continental  Nat.  Bank  v.  Strauss,  60  N.  Y. 
Super.  Ct.  151,  citing  with  approval  Lewis  v. 
Graham,  (C.  PI.  Spec.  T.)  4  Abb.  Pr.  (N.  Y.) 
106.  See  also  Ames  v.  Downing,  1  Bradf.  (N. 
Y.)  325;  Ulman  v.  Briggs,  32  La.  Ann.  655. 

Stipulation  for  Supervising  Clerk.  —  If  the  arti- 
cles stipulate  for  the  appointment  of  a  clerk 
by  the  special  partner,  who  is  to  have  general 
supervision  over  the  business  and  without 
whose  supervision  the  general  partner  cannot 
sign  firm  checks  or  notes,  the  effect  of  the 
arrangement  is  to  make  the  general  partner 
but  a  clerk  instead  of  the  only  one  authorized 
to  transact  the  firm  business,  and  to  convert 
the  special  partner  through  his  appointee  into 
a  directing  manager  of  the  firm,  and  he  is 
therefore  liable  as  a  general  partner.  Rich- 
ardson v.  Hogg,  38  Pa.  St.  153. 

Where  the  Special  Partners  Elected  a  Board  of 
Directors  to  advise  the  general  partners,  and 
the  members  of  the  board  interfered  in  the 
transaction  of  the  business  of  the  firm,  such 
members  lost  the  protection  of  the  statute  and 
became  liable  for  the  debt  of  the  firm.  Whitte- 
more v.  Macdonell,  6  U.  C.  C.  P.  551;  Bowes 
v.  Holland,  14  U.  C.  Q.  B.  316. 

7.  Buying  Out  Partners  and  Continuing  Busi- 
ness.—  Continental  Nat.  Bank  v.  Strauss,  60 
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Dealing  with  Firm.  —  The  special  partner  may  have  with  the  firm  with  which 
he  is  connected  all  the  business  transactions  which  a  stranger  could  have, 
without  thereby  taking  part  in  the  affairs  of  the  firm  and  rendering  himself 
liable  for  its  debts  as  for  an  interference.1 

Dissolution  and  winding  Up.  —  Agreeing  upon  a  dissolution  and  settling  its 
terms  do  not  constitute  an  interference.2  An  action  by  the  special  partner 
for  the  dissolution  of  the  firm  before  the  expiration  of  the  term  fixed  in  its 
articles  and  for  the  appointment  of  a  receiver  does  not  constitute  an  unlawful 
interference  nor  render  the  special  partner  generally  liable,  although  he  is 
appointed  its  receiver.3  A  special  partner  who  takes  possession  of  the  assets 
after  dissolution,  for  the  purpose  of  winding  up  the  affairs  of  the  firm,  does 
not  thereby  render  himself  liable  as  a  general  partner.*  The  interference 
which  will  render  a  special  partner  liable  as  a  general  partner  must  be  an  inter- 
ference with  an  existing  limited  partnership.  Acts  done  after  dissolution  will 
not  impose  a  general  liability.5 

Other  Cases  illustrating  what  acts  by  the  special  partner  will  amount  to  an 
interference  are  set  out  below  in  the  notes.6 

8.  Insolvency  and  Bankruptcy  —  a.  Proceedings  in  Bankruptcy.  — 
Limited  partnerships  are  included  under  the  term  "corporations,"  as  used  in 
the  national  bankruptcy  law  of  1 898. 7  Where  the  business  is  conducted  in 
the  name  of  the  general  partner,  proceedings  in  bankrupt'  against  such 
partner  do  not  necessarily  include  the  limited  partnership,  where  it  is  not 
mentioned  in  the  petition,  notice,  or  assignment.8 

b.  Fraudulent  Conveyances  —  (i)  Preferences  Forbidden  and  Declared 
Void — In  General.  —  The  statutes  of  the  various  states  generally  declare  void 
as  against  creditors  of  the  partnership  every  sale,  assignment,  or  transfer  of 
any  of  the  property  or  effects  of  the  firm  or  of  the  property  or  effects  of  the 
general  or  special  partner  after  the  firm  or  the  partner  has  become  insolvent, 
or  in  contemplation  of  such  insolvency,  with  the  intention  of  giving  a  prefer- 
ence either  to  a  creditor  of  the  firm  or  to  a  creditor  of  the  general  or  special 


N.  Y.  Super.  Ct.  151,  citing  Canandaigua  First 
Nat.  Bank  v.  Whitney,  4  Lans.  (N.  Y.)  34, 
affirmed  53  N.  Y.  627;  Madison  County  Bank 
v.  Gould,  5  Hill  (N.  Y.)  309. 

1.  Dealing  with  Firm  Not  an  Interference.  — 
Rayne  v.  Terrell,  33  La.  Ann.  812.  See  also 
Clapp  v.  Lacey,  35  Conn.  466. 

The  special  partner  may  lend  money  or  sell 
goods  to  the  firm  without  becoming  generally 
liable.  Artisans'  Bank  v.  Treadwell,  34  Barb. 
(N.  Y.)  553. 

In  Lewis  v.  Graham,  (C.  PI.  Spec.  T.)  4  Abb. 
Pr.  (N.  Y.)  106,  it  was  held  that  a  special  part- 
ner of  a  firm  with  whom  property  is  pledged 
is  not  incapacitated  by  his  relations  with 
the  firm  from  purchasing  the  pledge  at  a  sale 
made  by  them.  Cited  with  approval  in  Con- 
tinental Nat.  Bank  v.  Strauss,  60  N.  Y.  Super. 
Ct.  151. 

2.  Agreement  to  Dissolve. —  Lachaise?'.  Marks, 
4  E  D.  Smith  (N.  Y.)  626. 

3.  Action  for  Dissolution  —  Special  Partner 
Appointed  Receiver.  —  Continental  Nat.  Bank 
v.  Strauss,  12,1  N.  Y.  153. 

4.  Winding  Up  by  Special  Partner. — Lawson 
v.  Wilmer,  3  Phila.  (Pa.)  122,  15  Leg.  Int. 
(Pa.)  133. 

5.  Acts  Done  After  Dissolution. — Outcalt  v. 
Burnet,  1  Handy  (Ohio)  404. 

The  Purchase  of  a  Claim  Against  the  Firm  by 
the  special  partner  after  dissolution  is  not  a 
transaction  of  business  on  account  of  or  with 


said  partnership.  Hayes  v.  Heyer,  35  N.  Y. 
326. 

6.  Acts  Constituting  Interference  —  Illustra  • 
tions.  —  See  Davis  v.  Bowes,  15  U.  C.  Q.  B. 
280,  wherein  the  evidence  of  interference  was 
held  sufficient  to  establish  the  defendant's 
liability. 

Aregotiating  Purchase  of  Real  Estate.  —  Madi- 
son County  Bank  v.  Gould,  5  Hill  (N.  Y  )  309. 

Control  Over  Clerk.  —  Kohler  v.  Lindenmeyr, 
58  Hun  (N.  Y.)  513. 

Joining  in  Contracts.  —  Farnsworth  v.  Board- 
man,  131  Mass.  115. 

Acts  0/  Another  Firm  of  Which  Special  Part- 
ner Is  Member. —  The  provision  prohibiting 
the  special  partner  transacting  any  business 
on  account  of  the  partnership,  or  being  em- 
ployed for  that  purpose  as  agent,  attorney,  or 
otherwise,  does  not  apply  to  another  firm  of 
which  the  special  partner  is  a  member,  and  it 
is  clearly  competent  for  such  firm  to  transact 
any  business  with  or  on  account  of  the  part- 
nership or  to  be  employed  by  it  as  attorney, 
agent,  or  otherwise.  Hayes  v.  Heyer,  35  N. 
Y.  328. 

7.  Bankruptcy  Law  1898,  §  r. 

8.  Proceedings  Against  General  Partner  Alone. 

—  Nutting  v.  Ashcroft,  101  Mass.  300. 

For  a  Full  Treatment  of  the  subject  of  in- 
solvency and  bankruptcy,  see  the  title  In- 
solvency and  Bankruptcy,  vol.  16,  p.  630. 
For  questions  of  pleading  and  practice,  see  the 
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partner.1  The  invalidity  of  the  preference  does  not  depend  upon  any  knowl- 
edge or  collusion  or  fraud  upon  the  part  of  the  creditor  preferred.2  But  the 
statutory  prohibition  does  not  apply  to  a  bona  fide  purchaser  for  value  with- 
out notice  that  the  property  is  the  property  of  an  insolvent  limited  partner- 
ship.3 It  has  been  held  that  the  prohibition  extends  to  transfers  by  the  special 
partner  of  his  individual  property,  but  this  doctrine  admits  of  some  doubt.4 
The  prohibition  does  not  extend  to  preferences  obtained  in  invilum  by  a 
creditor  by  means  of  legal  proceedings.5  This  provision  of  the  statute  refers 
only  to  the  affairs  of  an  existing  partnership.  It  was  intended  to  prevent  the 
partners  from  disposing  of  their  property  to  the  prejudice  of  partnership 
creditors.  It  does  not  apply  to  the  case  of  a  partnership  already  dissolved, 
where  legal  proceedings  have  been  instituted  by  the  special  partner  to  enforce 
a  settlement  of  the  partnership  affairs.6 

Any  Lien  Created  or  Security  Given  after  or  in  contemplation  of  insolvency  with 
intent  to  create  a  preference  is  void  as  against  the  creditors.7  A  mortgage  to 
secure  a  bona  fide  new  loan  and  not  to  secure  an  existing  indebtedness  does 
not  create  an  unlawful  preference.8 

A  Confession  of  Judgment  in  contemplation  of  insolvency  and  with  intent  to 
create  a  preference  is  void.9    So  a  confession  of  judgment  founded  upon  no 

creditors  falls  wilhin  the  prohibition  of  the 
statute,  and  the  creditors  of  the  partnership 
are  entitled  to  the  fruils  of  the  preference. 
George  v.  Grant,  20  Hun  (N.  Y.)  372,  wherein 
it  was  alleged  that  the  special  partner  had  be- 
come liable  as  a  general  partner.  But  see  this 
case  on  appeal,  97  N.  Y»  262,  wherein  it  was 
questioned  whether  such  transfers  by  the 
special  partner  were  prohibited. 

A  Confession  of  Judgment  in  favor  of  indi- 
vidual creditois  of  the  special  partner  who 
have  loaned  money  to  him  is  void  as  against 
partnership  creditors.  Coffin's  Appeal,  T06  Pa. 
St.  2S0. 

5.  Preference  Obtained  Through  Legal  Proceed- 
ings.—  Artisans'  Bank  v.  Treadwell,  34  Barb. 
(N.  Y.)  553.  See  also  infra,  this  section,  Prop- 
erty as  Trust  Fund  for  Creditors. 

6.  Statute  Limited  to  Existing  Firms.  —  Pusey 
v.  Dusenbury,  75  Pa.  St.  437. 

7.  Liens  or  Securities  —  I  rnited  States.  —  Tracy 
v.  Tuffly,  134  U.  S.  206. 

Illinois.  —  Crouch  z>.  Chicago  First  Nat. 
Bank,  156  111.  342. 

A'ezv  York. — Artisans'  Bank  v.  Treadwell, 
34  Barb.  (N.  Y.)  553;  Bell  v.  Merrifield,  28 
Hun  (N.  Y.)  219;  Innes  v.  Lansing,  7  Paige 
(N.  Y.)  5S5:  Jackson  v.  Sheldon,  (Supm.  Ct. 
Gen.  T.)  9  Abb.  Pr.  (N.  Y.)  127;  Fanshawe  v. 
Lane,  (Supm.  Ct.)  16  Abb.  Pr.  (N.  Y.)  71;  Van 
Alstyne  v.  Cook,  25  N.  Y.  489. 

Virginia.  —  McArthur  v.  Chase,  13  Giait. 
(Va.)  6S3. 

8.  Mortgage  to  Secure  New  Loan.  —  George  v. 
Grant,  97  N.  Y.  262. 

Partial  Invalidity.  —  Where  a  mortgage  is 
given  to  secure  an  existing  indebtedness  of 
the  mortgagor  to  the  mortgagee,  and  also  to 
secure  an  additional  new  loan,  the  statute  does 
not  invalidate  the  entire  security;  the  only 
effect,  if  any,  is  to  render  the  mortgage  in- 
operative so  far  as  it  secures  the  prior  indebted- 
ness, leaving  it  to  stand  as  a  valid  security  to 
the  extent  of  the  fresh  consideration.  George 
v.  Grant,  97  N.  Y.  262. 

9.  Confession  of  Judgment  in  Contemplation  of 
Insolvency  —  United  States.  —  Tracy  v.  Tuffly, 
134  U.  S.  206;  Corbin  v.  Boies,  34  Fed.  Rep.  692. 
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title  United  States  Courts,  Encyc.  Pi.,  and 
Pr. 

1.  Transfers  with  Intent  to  Create  Preference 
Void  —  United  States.  —  Tracy  v.  Tuffly,  134  U. 
S.  206;  Corbin  v.  Boies,  34  Fed.  Rep.  692. 

California.  —  California    Civil    Code  1897, 

§  2496. 

Illinois. — Crouch  v.  Chicago  First  Nat. 
Bank,   156  111.  342;  Green  v.  Hood,  42  111. 

App.  652. 

Maryland.  —  Lineweaver  v.  Slagle,  64  Md. 
487,  54'  Am.  Rep.  775- 

Xew  York.  —  Artisans'  Bank  v.  Treadwell, 
34  Barb.  (N.  Y.)  553;  George  v.  Grant,  20 
Hun  (N.  Y.)  372;  Bell  v.  Merrifield,  28  Hun 
(N.  Y.)  219;  Hardt  v.  Levy,  72  Hun  (N.  Y.) 
229;  Canandaigua  First  Nat.  Bank  v.  Whitney, 
4  Lans.  (N.  Y.)  34,  affirmed  53  N.  Y.  627;  Mills 
v.  Argall,  6  Paige  (N.  Y.)  577;  Innes  v.  Lan- 
sing, 7  Paige  (N.  Y.)  585;  Deming  v.  Colt,  3 
Sandf.  (N.  Y.)  284;  Jackson  v.  Sheldon, 
(Supm.  Ct.  Gen.  T.)  9  Abb.  Pr.  (N.  Y.)  127; 
Fanshawe  v.  Lane,  (Supm.  Ct.)  16  Abb.  Pr. 
(N.  Y.)7i;  Van  Alstvne  v.  Cook,  25  N.  Y.  489; 
George  v.  Grant,  97  N.  Y.  262;  Bliss  v.  Ilorn- 
thal,  33  N.  Y.  App.  Div.  225. 

Pennsylvania.  —  Singer  v.  Kelly,  44  Pa.  St. 
145;  Pusey  v.  Dusenbury,  75  Pa.  St.  437; 
Coffin's  Appeal,  106  Pa.  St,  285. 

Virginia.  —  McArthur  v.  Chase,  13  Gratt. 
(Va.)  683;  State  Bank  v.  Blanchard,  90  Va.  27. 

History  of  Statute.  —  A  very  clear  exposition 
of  the  history  of  this  statute  may  be  found  in 
Fanshawe  v.  Lane,  (Supm.  Ct.)  16  Abb.  Pr. 
(N.  Y.)  71. 

Conveyance  to  Firm  of  Which  Special  Partner  Is 
a  Member  Held  Void  as  to  Other  Creditors.  —  Mc- 
Arthur v.  Chase,  13  Gratt.  (Va.)  683. 

2.  Knowledge  or  Fraud  of  Creditor  Immaterial. 
—  In  this  respect,  the  provision  under  con- 
sideration is  unlike  many  other  statutes  de- 
claring transactions  between  the  debtor  and 
creditor  and  third  persons  void.  George  v. 
Granl,  20  Hun  (N.  Y.)  372. 

8.  Bona  Fide  Purchaser  Without  Notice.  —  State 
Bank  v.  Blanchard,  90  Va.  22. 

4,  A  Mortgage  by  the  Special  Partner  upon  His 
Individual  Keal  Estate  to  secure  his  individual 
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consideration  is  void  as  against  creditors  of  the  partnership.1 

(2)  Liability  of  Special  Partner.  — A  special  partner  participating  in  a  con- 
veyance, after  or  in  contemplation  of  insolvency,  with  intent  to  create  a 
preference  or  consenting  thereto,  is  liable  as  a  general  partner.2  This  liability 
may  be  enforced  in  another  state,  since  it  is  not  a  penalty.  The  law  simply 
withdraws  the  protection  obtained  by  compliance  with  its  provisions  and 
leaves  him  to  the  liability  incurred.3  It  is  for  the  jury  to  say  whether  the 
special  partner  concurred  in,  or  assented  to,  the  forbidden  conveyance.1 

c.  Property  as  Trust  Fund  for  Creditors  —  (1)  Statement  of  Rule. 
—  The  statutes  prohibiting  conveyances  in  contemplation  of  insolvency  have 
been  held  to  constitute  the  property  of  a  limited  partnership  a  special  trust 
fund  for  creditors,5  in  a  sense  in  which  the  assets  of  an  ordinary  partnership 
are  not.6  In  case  of  insolvency  the  partnership  assets  are  to  be  distributed 
among  the  creditors  ratably  in  proportion  to  the  amount  of  their  respective 
debts,7  subject,  of  course,  to  any  legal  priorities  or  liens  that  have  been 


Illinois.  —  Crouch  v.  Chicago  First  Nat. 
Bank,  156  111.  342;  Green  v.  Hood,  42  111.  App. 
652. 

New  York. —  Artisans'  Bank  v.  Treadwell, 
34  Barb.  (N.  Y.)  553;  Bell  v.  Merrifield,  28  Hun 
(N.  Y.)  219;  Innes  v.  Lansing,  7  Paige  (N.  Y.) 
585;  Jackson  v.  Sheldon,  (Supm.  Ct.  Gen.  T.) 
9  Abb.  Pr.  (N.  Y.)  127;  Fanshawe  v.  Lane, 
(Supm.  Ct.)  16  Abb.  Pr.  (N.  Y.)  71;  Van 
Alstyne  v.  Cook,  25  N.  Y.  489. 

Virginia.  — McArthur  v  Chase,  13  Gratt. 
(Va.)  683. 

1.  Confession  of  Judgment  Without  Considera- 
tion.—  Green  r.  Hood,  42  111.  App.  652;  Coffin's 
Appeal,  106  Pa.  St.  280;  McArthur  v.  Chase, 
13  Gratt.  (Va.)  697. 

Concession  of  Judgment  to  Secure  Special  Part- 
ner's Contribution.  —  A  confession  of  judgment 
to  a  special  partner  to  secure  him  for  his  con- 
tribution is  fraudulent  as  against  the  firm 
creditors.    Purdy  v.  Lacock,  b  Pa.  St.  490. 

A  confession  of  judgment  by  the  firm  for 
the  debt  created  by  the  special  partner  in  pro- 
curing the  money  which  he  contributed  to  the 
firm  is  void  as  against  firm  creditors.  Coffin's 
Appeal,  106  Pa.  St.  233. 

Where  a  limited  partnership  was  attempted 
to  be  formed,  but  by  failure  to  record  the  arti- 
cles as  required  by  statute  the  partners  uncon- 
sciously became  general  partners,  a  confession 
of  judgment  by  ihe  general  partner  to  the 
special  partner  to  secure  the  latter  his  share 
of  the  capital  is  not  fraudulent  as  to  the 
separate  creditors  of  the  intended  special 
partner.    Purdy  v.  Lacock,  6  Pa.  St.  490. 

2.  Liability  as  General  Partner  for  Violation  of 
Statute  —  Maryland. — Line  weaver  v.  Slagle, 
64  Md.  405.  54  Am.  Rep.  775- 

New  York.  —  Bowen  v.  Argall,  24  Wend. 
(N.  Y.)  503;  Bell  v.  Merrifield,  28  Hun  (N.  Y.) 
222;  Hardt  v.  Levy,  72  Hun  (N.  Y.)  229;  Casola 
v.  Kugelman.  33  N.  Y.  App.  Div  428;  Canan- 
daigua  First  Nat.  Bank  v.  Whitney,  4  Lans. 
(N.  Y.)  34,  affirmed  53  N.  Y.  627;  Fanshawe  v. 
Lane,  (Supm.  Ct.)  16  Abb.  Pr.  (N.  Y.)  71. 

Pennsylvania.  —  Pusey  v.  Dusenbury,  75  Pa. 
St.  437;  Singer  v.  Kelly,  44  Pa.  St.  145. 

Virginia.  —  McArthur  v.  Chase,  13  Gratt. 
(Va.)  6S3. 

See  also  infra,  this  section,  A  ssignment  for 
Benefit  of  Creditors. 

3.  Liability.Enforced  in  Foreign  State.  —  Casola 
v.  Kugelman,  33  N.  Y.  App.  Div.  428. 


381 


Retaining  Jurisdiction  to  Do  Complete  Equity. 

—  S  e  McArthur  r.  Chase,  13  Gralt.  (Va.)  683, 
distinguishing  Haggerty  v.  Taylor,  10  Paige 
(N.  Y.)  261. 

4.  Question  for  Jury.  —  Bowen  v.  Argall,  24 
Wend.  (N.  Y.)  503. 

5.  Property  a-  Trust  Fund  for  Creditors  —  Illi- 
nois.—  Crouch  v.  Chicago  First  Nat.  Bank, 
156  111.  342;  Green  ?-.  Hood,  42  111.  App.  662. 

Missouri.  —  Batchelder  v.  Altheimer,  10  Mo. 
App.  181. 

New  York.  —  Whitewright  v.  Stimpson,  2 
Barb.  (N.  Y.)  379,  Conro  v.  Port  Henry  Iron 
Co.,  12  Barb.  (N.  Y.)  27;  Groshon  v.  Lyon,  16 
Barb.  (N.  Y.)  461;  Galwey  v.  U.  S.  Steam 
Sugar  Refining  Co.,  36  Barb.  (N.  Y.)  256; 
Lachaise  v.  Marks,  4  E.  D.  Smith  (N.  Y.)  610; 
Levy  v.  Ley,  (C.  PI.  Spec.  T.)  6  Abb.  Pr.  (N. 
Y.)  89;  La  Cliaise  v.  Lord,  (C.  PI.  Spec.  T  )  10 
How.  Pr.  (N.  Y.)  461;  Kerr  v.  Blodgett,  48  N. 
Y.  63;  Whitcomb  v.  Fowle,  (C.  PI.  Spec.  T.)  56 
How.  Pr.  (N.  Y.)  365;  Artisans'  Bank  v. 
Treadwell,  34  Barb.  (N.  Y.)  553,  Bell  v.  Meiri- 
field,  28  Hun  (N.  Y.)  219;  Innes  zi.  Lansing,  7 
Paige  (N.  Y.)  583;  Deming  v.  Colt,  3  Sandf. 
(N.  Y.)  284;  Jackson  v.  Sheldon,  (Supm.  Ct. 
Gen.  T.)  9  Abb.  Pr.  (N.  Y.)  127;  Van  Alstyne 
v.  Cook,  25  N.  Y.  489;  Continental  Nat.  Bank 
v.  Strauss,  60  N.  Y.  Super.  Ct.  151 ;  Bliss  v. 
Hornthal,  33  N.  Y'.  App,  Div.  225. 

Pennsylvania.  —  Coffin's  Appeal,  106  Pa.  St. 
280;  Fourth  St.  Nat.  Bank  v.  Whitaker,  L70 
Pa.  St.  303. 

6.  Comparison  with  Rule  in  Ordinary  Partner- 
ships.—  Batchelder  v.  Altheimer,  10  Mo.  App. 
181.  Sec  also  Van  Alstyne  v.  Cook,  25  N.  Y. 
489;  Deming  v.  Colt,  3  Sandf.  (N.  Y.)  284. 

The  Assets  Are  Not  Relieved  of  the  Trust  by  a 
Sale  thereof  by  the  limited  partnership  to  the 
general  partners  upon  the  agreement  of  the 
latter  to  discharge  all  the  debts  of  the  firm. 
La  Chaise  v.  Lord,  (C.  PI.  Spec.  T.)  1  Abb.  Pr. 
(N.  Y.)  215. 

7.  Creditors  to  Be  Paid  Pro  Rata  —  United 
States.  —  Rothchild  v.  Hoge,  43  Fed.  Rep.  97 
(construing  Code  Virginia,  §  2460). 

Illinois. — Crouch  v.  Chicago  First  Nat. 
Bank,  156  111.  342;  Green  v.  Hood,  42  111. 
App.  662. 

Missouri.  —  Batchelder  v.  Altheimer,  10 
Mo.  App.  181. 

New  Y01  k.  —  Whitewright  v.  Stimpson,  2 
Barb.  (N.  Y.)  379;  Artisans'  Bank  v.  Tread- 
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already  obtained.1 

(2)  Suit  to  Subject  and  Distribute  Assets.  —  Whenever  a  limited  partner- 
ship is  insolvent  within  the  meaning  of  the  statute,  any  creditor  at  large  is 
entitled  to  have  its  affairs  wound  up  and  its  assets  distributed  pro  rata  among 
those  of  its  creditors  who  have  not  obtained  specific  liens.2  Any  member  of 
the  firm  may  maintain  a  similar  action  for  the  purpose  of  placing  the  assets  in 
the  hands  of  a  receiver  to  prevent  waste  and  to  secure  a  just  and  equitable 
distribution  among  the  creditors.3  The  creditor  need  not  proceed  to  judg- 
ment and  execution  before  filing  a  bill  to  reach  and  preserve  the  assets  and 
enforce  the  trust,4  and  herein  the  suit  differs  from  an  ordinary  creditors'  bill.5 
An  unsecured  creditor  may  maintain  a  bill  to  set  aside  fraudulent  convey- 
ances or  confessions  of  judgment  creating  unlawful  preferences.6 


well,  34  Barb.  (N.  Y.)  553;  Innes  v.  Lansing,  7 
Paige  (N.  Y.)  583;  Haggerty  v.  Taylor,  10 
Paige  (N.  Y.)  261;  Deming  v.  Colt,  3  Sandf. 
(N.  Y.)  284;  Jackson  v.  Sheldon,  (Supm.  Ct. 
Gen.  T.)  9  Abb.  Pr.  (N.  Y.)  127;  Whitcomb  v. 
Fowle,  (C.  PI.  Spec.  T.)  7  Abb.  N.  Cas.  (N. 
R.)  2g5;  Walkenshaw  v.  Per/.el,  (N.  Y.  Super. 
Ct.  Spec.  T.)  32  How.  Pr.  (N.  Y.)  233;  Van 
Alstyne  v.  Cook,  23  N.  Y.  489. 

Virginia.  —  McArthur  v.  Chase,  13  Gratt. 
(Va.)  694. 

Claims  Purchased  at  Discount.  —  A  purchaser 
of  claims  against  an  insolvent  firm  at  a  dis- 
count is  entitled  to  hold  them  at  their  face 
value.    Green  v.  Hood,  42  111.  App.  662. 

1.  Distribution  Subject  to  Legal  Priorities.  — 
Artisans'  Bank  v.  Treadwell,  34  Barb.  (N.  Y.) 
553;  Van  Alstyne  v.  Cook,  25  N.  Y.  489. 

2.  Creditor  at  Large  May  Maintain  Suit  — 
United  Stairs.  —  Corbin  v.  Boies,  34  Fed.  Rep. 
692. 

Illinois.  —  Crouch  w.  Chicago  First  Nat. 
Bank,  156  111.  342. 

Missouri.  —  Batchelder  v.  Altheimer,  10  Mo. 
App.  181. 

New  York. — White wright  v.  Stimpson,  2 
Barb.  (N.  Y.)  379;  Artisans'  Bank  v.  Tread- 
well,  34  Barb.  (N.  Y.)  553;  Bell  v.  Merrifield, 
28  Hun  (N.  Y.)  219;  Continental  Nat.  Bank  v. 
Strauss,  60  N.  Y.  Super.  Ct.  151;  Innes  v.  Lans- 
ing, 7  Paige  (N.  Y.)  583;  Haggerty  v.  Tay- 
lor, 10  Paige  (N.  Y.)  261;  Deming  v.  Colt,  3 
Sandf.  (N.  Y.)  284;  Levy  v.  Ley,  (C.  PI.  Spec. 
T.)  6  Abb.  Pr.  (N.  Y.)  89;  Jackson  v.  Sheldon, 
(Supm.  Ct.  Gen.  T.)  9  Abb.  Pr.  (N.  Y.)  127; 
Walkenshaw  v.  Perzel,  (N.  Y.  Super.  Ct.  Spec. 
T.)  32  How.  Pr.  (N.  Y.)  233;  Van  Alstyne  v. 
Cook,  25  N.  Y.  489. 

The  Granting  of  an  Injunction  and  the  Appoint- 
ment of  a  Receiver  in  cases  of  this  kind  is  an 
addUion  to  the  former  powers  of  the  court  of 
equity,  and  the  power  should  only  be  exercised 
where  the  claim  is  undisputed  and  where  the 
property  will  as  speedily  as  possible  be  ap- 
plied to  the  use  of  the  creditors.  La  Chaise  -■. 
Lord,  (C.  PI  Spec.  T  )  1  Abb.  Pr.  (N.  Y.)  215. 

Right  to  Discontinue  and  Compromise  Suit.  —  A 
suit  brought  by  a  creditor  for  equal  distribu- 
tion may  be  discontinued  by  him  at  any  time 
before  decree  on  payment  of  his  debt  and 
cosls  or  other  arrangement  with  the  creditors. 
Artisans'  Bank  v.  Treadwell,  34  Barb.  (N.  Y.) 
553.  citing  Innes  v.  Lansing,  7  Paige  (N.  Y.) 
586. 

3.  Suit  by  Partner.  —  Bell  v.  Merrifield,  28 
Hun  (N.  Y.)  219.    But  compare  Snyder  v.  Le- 


land,  127  Mass.  291.  See  also  Van  Alstyne  ? . 
Cook,  25  N.  Y.  489;  Hogg  v.  Ellis,  (Supm.  Ci. 
Spec.  T.)  8  How.  Pr.  (N.  Y.)  473;  Walkenshaw 
v.  Perzel,  (N.  Y.  Super.  Ct.  Spec.  T.)  32  How. 
Pr.  (N.  Y.)  233. 

The  Special  Partner  may,  in  a  proper  case, 
apply  for  a  receiver  and  a  distribution  of  the 
partnership  property.  Continental  Nat.  Bank 
V.  Strauss,  60  N.  Y.  Super.  Ct.  151. 

4.  Judgment  and  Execution  Unnecessary  — 
United  States. — Corbin  v.  Boies,  34  Fed.  Rep. 
692. 

Illinois. — Crouch  v.  Chicago  First  Nat. 
Bank,  156  111.  342. 

Missouri.  —  Batchelder  v.  Aliheimer,  10  Mo. 
App.  181. 

New  York.  —  Conro  v.  Port  Henry  Iron 
Co.,  12  Barb.  (N.  Y.)  27;  Groshon  v.  Lyon,  16 
Barb.  (N.  Y.)  461;  Galwey  v.  U.  S  Steam 
Sugar  Refining  Co.,  36  Barb.  (N.  Y.)  256; 
Lachaise  v.  Marks.  4  E.  D.  Smith  (N.  Y.)  6io- 
Levy  v.  Ley,  (C.  PI.  Spec.  T.)  6  Abb.  Pr.  (N. 
Y.)  89;  LaCliaise  v.  Lord,  (C.  PI.  Spec.  T.)  10 
How.  Pr.  (N.  Y.)46i;  Kerr  v.  Blodgett,  48  N. 
Y.  63;  Whitcomb  v.  Fowle,  (C.  PI.  Spec.  T.) 
56  How.  Pr.  (N.  Y.)  365;  Whitewright  v.  Stimp- 
son, 2  Barb.  (N.  Y.)  379;  A  rtisans'  Bank  v. 
Treadwell,  34  Barb.  (N.  Y.)  561;  Bell  v.  Merri 
field,  28  Hun  (N.  Y)  219;  Hatdt  v.  Levy,  72 
Hun  (NT.  Y.)  230;  Innes  v.  Lansing,  7  Paige 
(N.  Y.)  583;  Deming  v.  Colt,  3  Sandf.  (N.  Y.) 
284;  Jackson  v.  Sheldon,  (Supm.  Ct.  Gen.  T.) 
9  Abb.  Pr.  (N.  Y.)  127;  Walkenshaw  v.  Perzel, 
(N.  Y.  Super.  Ct.  Spec.  T.)  32  How.  Pr.  (N.  Y.) 
233;  Van  Alstyne  v.  Csok,  25  N.  Y.  489. 

When  Judgment  and  Execution  Necessary  — 
Creditor  Pursuing  Partnership  Assets  Solely  for 
His  Own  Benefit.  — La  Chaise  v.  Lord,  (C.  PI. 
Spec.  T.)  1  Abb.  Pr.  (N.  Y.)  215. 

Action  by  Creditor  Against  Special  Partner  to 
Recover  Money  or  Choses  in  Action  Paid  or  Trans- 
ferred to  Him  by  the  General  Partners.  —  Bell  v. 
Merrifield,  28  Hun  (M.  Y.)  226.  distinguishing 
Innes  v.  Lansing,  7  Paige  (N.  Y.)  583;  White- 
wright v.  Stimpson,  2  Barb.  (N.  Y.)  379,  and 
Van  Alstyne  v.  Cook,  25  N.  Y.  489. 

5.  Creditors'  Bills  in  General.  —  See  the  title 
Creditors'  Bills,  Encyc.  Pl.  and  Pr.,  vol.  5, 
P.  3S8. 

6.  Suit  to   Avoid  Fraudulent  Conveyance.  — 

Corbin  v.  Boies,  34  Fed.  Rep.  692;  Crouch  v. 
Chicago  First  Nat.  Bank,  156  111.  342;  George 
v.  Grant,  20  Hun  (N.  Y.)  372;  Whitcomb  », 
Fowle,  (C.  PI.  Spec.  T.)  7  Abb.  N.  Cas.  (N.  Y.) 
295.  See  also  Jackson  v.  Sheldon,  (Supm.  Ct. 
Gen.  T.)  9  Abb.  Pr.  (N.  Y.)  127. 
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(3)  Right  to  Obtain  Priority  by  Superior  Diligence.  —  The  statute  prohibit- 
ing preferences  refers  to  preferences  voluntarily  given  by  the  partners,  and 
does  not  apply  to  judgments  recovered  against  the  members  of  a  limited 
partnership  who  may  be  sued  before  or  after  insolvency  as  other  natural  per- 
sons, and  the  judgments  obtained  enforced  out  of  the  partnership  assets, 
although  the  effect  may  be  to  deprive  other  creditors  from  securing  any  portion 
of  their  claims.1  A  creditor  of  even  an  insolvent  limited  partnership  may 
obtain  a  legal  priority  by  being  the  first  to  reduce  his  claim  to  judgment  and 
levy  an  execution,  provided  this  is  done  before  the  trust  character  already 
spoken  of  attaches  to  the  firm  property.2  In  a  few  cases  it  has  been  held  that 
this  trust  character  attaches  immediately  upon  the  occurrence  of  insolvency 
and  that  therefore  a  creditor  can  in  no  case  acquire  a  priority  by  legal  proceed- 
ing or  otherwise.3  But  the  better  view  is  that  the  trust  does  not  begin  until 
the  assets  have  been  seized  in  a  proceeding  for  the  benefit  of  all  creditors,  or 
have  been  voluntarily  placed  by  the  partners  in  the  course  of  distribution,  and 
that  until  that  time  a  creditor  may  obtain  a  priority  by  legal  proceedings.4 

d.  Assignment  for  Benefit  of  Creditors  —  (i)  Who  May  Make.  —  It 
is  a  general  rule  that  all  the  general  and  special  partners  must  join  in  or  assent 
to  an  assignment  for  the  benefit  of  creditors.5  Ratification  is,  of  course, 
equivalent  to  antecedent  authority.6  One  or  more  general  partners  have  no 
implied  power  to  make  an  assignment  for  the  benefit  of  creditors,  since  their 
agency  is  limited  to  such  acts  as  are  necessary  or  proper  for  the  conduct  and 


Effect  of  Dissolution.  —  A  simple  contract 
creditor  may  altack  an  unlawful  preference 
by  a  limited  partnership  as  if  no  attempt  had 
been  made  to  dissolve  it,  where  the  members 
have  merely  pretended  to  dissolve  it  in  fur- 
therance of  their  purpose  to  make  an  un- 
lawful preference  and  to  defraud  creditors. 
Crouch  v.  Chicago  First  Nat.  Bank,  156  111. 
342,  reversing  47  III.  App.  574. 

No  Preference  Acquired  by  Proceeding.  —  See 
Rothchild  v.  Hoge,  43  Fed.  Rep.  97  (constru- 
ing Virginia  Code,  $  2460). 

1.  Creditor  May  Sue  at  Law  for  Debt.  —  Crouch 
v.  Chicago  First  Nat.  Bank,  156  III.  342; 
Greene  v.  Breck,  32  Barb.  (N.  Y.)73;  Artisans' 
Bank  v.  Treadwell,  34  Barb.  (N.  Y.)  553;  Bell 
v.  Merrifield,  28  Hun  (N.  Y.)  219;  Hardt  v. 
Levy,  72  Hun  (N.  Y.)  232;  Van  Alstyne  v. 
Cook,  25  N.  Y.  489;  Innes  v.  Lansing,  7  Paige 
(N.  Y.)  583. 

2.  Vigilant  Creditors  May  Obtain  Legal  Priori- 
ties.—  Hall  v.  Glessner,  100  Mo.  155;  Greene 
v.  Breck,  32  Barb.  (N.  Y.)  73;  Artisans'  Bank 
v.  Treadwell,  34  Barb.  (N.  Y.)  553;  Bell  v. 
Merrifield,  28  Hun  (N.  Y.)  219;  Hardtz>.  Levy, 
72  Hun  (N.  Y.)  230;  Van  Alstyne  v.  Cook,  25 
N.  Y.  489,  overruling  Jackson  v.  Sheldon, 
(Supm.  Ct.  Gen.  T.)  9  Abb.  Pr.  (N.  Y.)  127. 

3.  View  That  Trust  Attaches  on  Insolvency.  — 
Jackson  v.  Sheldon,  (Supm.  Ct.  Gen.  T.)  9 
Abb.  Pr.  (N.  Y.)  127. 

To  the  same  effect  are  Innes  v.  Lansing,  7 
Paige  (N.  Y.)  583;  Whitewright  v.  Stimpson,- 
2  Barb.  (N.  Y.)  379;  Deming  v.  Colt,  3  Sandf. 
(N.  Y.)  289. 

All  these  cases  have  been  distinguished  or 
expressly  disapproved  in  Van  Alstyne  v.  Cook, 
25  N.  Y.489;  Greene  v.  Breck,  32  Barb.  (N.  Y.) 
73;  Artisans'  Bank  v.  Treadwell,  34  Barb. 
(N.  Y.)  561. 

4.  View  that  trust  Attaches  Only  When  Equity 
Is  Invoked  or  Property  Placed  in  Course  of  Distri- 
bution. —  Greene  v.  Breck,  32  Barb.  (N.  Y.)  73; 
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Van  Alstyne  v.  Cook,  25  N.  Y.  489;  Hardt  v. 
Levy,  72  Hun  (N.  Y.)  230.  See  also  Batchel- 
der  v.  Altheimer,  ro  Mo.  App.  181. 

6.  All  Partners  Must  Assent.  —  Rothchild  v. 
Hoge,  43  Fed.  Rep.  97;  SchuUen  v.  Lord,  4  E. 
D.  Smith  (N.  Y.)  206;  Mills  v.  Argall,  6  Paige 
(N.  Y.)  577;  Deming  v.  Colt,  3  Sandf.  (N.  Y.) 
284;  Darrow  v.  Bruff,  (C.  PI.  Spec.  T.)  36 
How.  Pr.  (N.  Y.)  479;  Waters  v.  Harris,  60  N. 
Y.  Super.  Ct.  192,  28  Abb.  N.  Cas.  (N.  Y.)  89; 
Singer  v.  Kelly,  44  Pa.  St.  145.  See  also  Mat- 
ter of  Allen,  41  Minn.  430. 

A  general  partner  who  might  have  been  but 
was  not  consulted  in  the  matter  is  entitled  to 
have  an  assignment  for  the  benefit  of  creditors 
set  aside  and  a  receiver  appointed.  Deming 
v.  Colt,  3  Sandf.  (N.  Y.)  284.  But  compare 
Robinson  v.  Mcintosh,  3  E.  D.  Smith  (N.  Y.) 
221. 

Presumed  Assent  of  Special  Partner.  —  Where 
it  is  not  alleged  that  the  assignment  was  made 
without  the  consent  of  the  special  partner,  and 
the  assignment,  upon  its  face,  purports  to  be 
for  his  benefit,  his  assent  thereto  may  be  pre- 
sumed. Mills  v.  Argall,  6  Paige  (N.  Y.) 
577. 

Nonresident  Partners. — An  assignment  ac- 
knowledged by  the  resident  partner  in  person 
for  himself,  for  the  firm,  and  as  the  attorney 
in  fact  of  the  nonresident  partners  who  subse- 
quently ratify  his  acts,  is  a  valid  assignment. 
Darrow  v.  Bruff,  (C.  PI.  Spec.  TO36  How.  Pr. 
(N.  Y.)479,  distinguishing  Adams  v.  Houghton, 
(C.  PI.  Gen.  T.)  3  Abb.  Pr.  N.  S.  (N.  Y.)  46, 
which  was  a  case  of  an  assignment  by  resi- 
dent debtors  exclusively. 

6.  Ratification.  —  Deming  v.  Colt,  3  Sandf. 
(N.  Y.)  284. 

Assent  to  a  dissolution  made  subsequent  to, 
and  in  ignorance  of,  an  assignment  by  the 
other  partners  for  the  benefit  of  creditors,  can- 
not be  considered  as  a  ratification.  Deming  v. 
Colt,  3  Sandf.  (N.  Y.)  284. 
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continuance  of  the  partnership  business,  and  an  assignment  for  the  benefit  of 
creditors  is  not  such  an  act,  but  on  the  contrary  is  inconsistent  with  carrying 
on  the  business.1  A  few  cases,  however,  recognize  the  right  of  the  general 
partners  to  make  such  an  assignment.3  An  assignment  for  the  benefit  of 
creditors  made  by  the  general  partners  only,  without  the  assent  of  the  special 
partner,  may  be  valid  if  provision  is  made  for  such  an  assignment  in  case  of 
insolvency  in  the  articles  of  copartnership.3 

(2)  Preferences  Forbidden.  —  Assignments  containing  preferences  are  for- 
bidden and  are  void  at  least  so  far  as  the  attempted  preferences  are  concerned.4 
Especially  is  an  attempt  to  prefer  the  special  partner  void.5  An  attempt  to 
make  an  assignment  with  preferences  renders  the  special  partners  liable  as 
general  partners.0 

(3)  What  Property  Must  Be  Included.  —  The  individual  property  of  a 
special  partner  need  not  be  included  in  an  assignment  for  the  benefit  of 
creditors  by  the  limited  partnership.7  Under  the  Minnesota  statute  the  assign- 
ment must  include  the  individual  property  of  the  general  partners  as  well  as 
the  joint  property  of  all  the  partners,  or  releases  cannot  be  lawfully  exacted  of 
the  partnership  creditors.** 


1.  General  Partners  Not  Authorized  to  Make 

Assignment.  —  Schulten  v.  Lord,  4  E.  D.  Smith 
(N.  Y.)  206.  See  also  Mills  v.  Argall,  6  Paige 
(N.  Y.)  577;  Walkenshaw  v.  Perzel,  (N.  Y. 
Super.   Ct.  Spec.  T.)  32  How.  Pr.  (N.  Y.) 

233- 

2.  Right  of  General  Partner  to  Assign  Upheld. 

—  In  Texas,  where  the  doctrine  prevails  that 
one  partner  may  assign  the  entire  effects  of  his 
firm  for  the  benefit  of  creditors  (Graves  v.  Hall. 
32  Tex.  665),  the  general  partner  in  a  limited 
partnership  may  make  an  assignment  for  the 
benefit  of  the  creditors,  without  the  assent  of 
the  special  partner.  Tracy  v.  Tuffly,  134  U. 
S.  206. 

Where  there  is  a  neglect  to  comply  with 
some  particular  requirement  of  the  statute 
which  renders  the  special  partner  liable  as  a 
general  partner,  he  does  not  become  an  active 
partner,  but  may  be  regarded  as  a  dormant 
partner  in  such  a  sense  as  will  warrant  the 
general  partner  to  assign  the  partnership 
assets  to  a  trustee  for  the  benefit  of  creditors. 
Waters  v.  Harris,  60  N.  Y.  Super.  Ct.  192,  28 
Abb.  N.  Cas.  (N.  Y.)  89,  citing  Robinson  v. 
Mcintosh,  3  E.  D.  Smith  (N.  V.)  221. 

3.  Authority  Given  in  Articles  of  Partnership. 

—  Mills  v.  Argall,  6  Paige  (N.  Y.)  577,  citing 
Havens  v.  Hussev,  5  Paige  (N.  Y.)  30. 

4.  Preferences  Forbidden  and  Void —  United 
States.  —  Abendroth  v.  Van  Dolsen,  131  U.  S. 
72;  Tracy  v.  Tuffly,  134  U.  S.  206;  Rolhchild 
v.  Hoge,  43  Fed.  Rep.  97. 

New  York.  —  Hardt  v.  Levy.  72  Hun  (N.  Y.) 
226;  Mills  w.  Argall,  6  Paige (N.  Y.)  577;  Dem- 
ing  v.  Colt  3  Sandf.  (N.  Y.)  284;  Fanshawe  v. 
Lane,  (Supm.  Ct.)  16  Abb.  Pr.  (N.  Y.)  71; 
Whucomb  v.  Fowle,  (C.  PI.  Spec.  T.)  7  Abb. 
N.  Cas.  (N.  Y.)  295;  Durant  v.  Abendroth,  97 
N.  Y.  132.  See  Canandaigua  First  Nat.  Bank 
v.  Whitnev,  4  Lans.  (N.  Y.)  34,  affirmed  53  N. 
Y.  627. 

Pennsylvania.  —  Singer  v.  Kelly,  44  Pa.  St. 
145. 

See  also  generally  supra,  this  section,  Pref- 
erences Forbidden  and  Declared  Void. 

In  New  York,  under  the  Revised  Statutes,  an 
assignment  containing  preferences  is  not  abso- 
lutely void,  but  is  void  only  as  against  the 


creditors  of  the  limited  partnership,  and  the 
invalidity  is  limited  to  the  subject-matter 
assigned  in  contravention  of  the  statute. 
Fanshawe  v.  Lane,  (Supm.  Ct.)  16  Abb.  Pr. 
(N.  Y.)  71. 

In  Texas  the  provision  of  the  limited  part- 
nership act  prohibiting  assignments  creating 
preferences  is  modified  by  the  subsequent  pro- 
vision of  the  general  assignment  law,  and  a 
limited  partnership  may  therefore  make  an 
assignment  for  the  benefit  of  such  creditors 
only  as  will  consent  to  take  their  proportional 
share  of  the  effects  assigned,  and  discharge 
the  partnership  from  further  liability.  Tracv 
v.  Tuffly,  134  U.  S.  206. 

5.  Preference  of  Special  Partner.  —  Mills  v. 
Argall,  6  Paige  (N.  Y.)  577:  Baily  v.  Horn- 
thai,  154  N.  Y.  648,  61  Am.  St.  Rep.  645; 
Whitcomb  v.  Fowle,  (C.  PI.  Spec.  T.)  7  Abb. 
N.  Cas.  (N.  Y.)  295. 

An  assignment  by  a  limited  partnership  for 
the  benefit  of  creditors  is  not  void  because  the 
verified  sched ule  attached  to  the  assignment 
embraces  a  debt  of  the  firm  to  the  special  part- 
ner which,  under  the  statute,  cannot  be  paid 
ratably  with  the  claims  of  other  creditors. 
Tracy  v,  Tuffly,  134  U.  S.  206.  See  also  infra, 
this  section,  Special  Partner  as  Creditor. 

6.  General  Liability  the  Penalty  for  Attempt  to 
Create  Preference.  —  Lineweaver  v.  Slagle,  64 
Md.  465,  54  Am.  Rep.  775;  Hardt  v.  Levy,  72 
Hun  (N.  Y.)  226;  Durant  v.  Abendroth,  97  N. 
Y.  132;  Singer  v.  Kelly,  44  Pa.  St.  145; 
Bowen  v.  Argall,  24  Wend.  (N.  Y.)  496.  See 
Canandaigua  First  Nat.  Bank  v.  Whitney,  4 
Lans.  (N.  Y.)  34,  affirmed  53  N.  Y.  627. 

7.  Property  of  Special  Partner.  —  Tracy  v. 
Tuffly,  134  U.  S.  206. 

■  The  individual  property  of  the  special  part- 
ner must  be  included  in  the  assignment, 
where,  by  reason  of  noncompliance  with  the 
statute,  as  bv  a  failure  to  pay  his  contribution 
in  cash,  he  has  become  liable  as  a  general 
partner.  Matter  of  Allen,  41  Minn.  430,  ap- 
plying the  rule  laid  down  in  May  v.  Walker, 
35  Minn.  194. 

8.  Individual  Property  of  General  Partners.  — 
May  v.  Walker,  35  Minn.  194;  Matter  of 
Allen,  41  Minn.  430. 
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(4)  Assignment  by  Solvent  Firm.  —  If  the  firm  is  solvent  an  assignment  for 
the  benefit  of  creditors,  although  executed  by  all  the  partners,  is  void  upon 
the  ground  that  it  necessarily  tends  to  hinder  and  delay  creditors.1 

e.  Special  Partner  as  Creditor.  —  The  statutes  very  generally  pro- 
vide that  in  case  of  insolvency,  the  special  partner  shall  not  be  paid  as  a 
creditor  of  the  firm,  or  receive  the  benefit  of  any  lien  in  his  favor  as  such,  until 
the  other  creditors  of  the  firm  are  satisfied.2  Even  in  the  absence  of  such  a 
statute  the  rule  has  been  held  to  be  the  same  upon  the  ground  that  the  special 
member  is  an  actual  partner,3  and  therefore  within  the  well-settled  rule  that  a 
partner  cannot  compete  with  partnership  creditors  in  the  distribution  of  the 
firm  assets.4  But  this  reasoning  is  unsound.5  It  has  been  held  that  this  pro- 
vision of  the  statute  relates  solely  to  the  indebtedness  of  the  firm  to  the  special 
partner  upon  account  of  his  contribution  to  capital,6  but  this  seems  unreason- 
able because  as  to  his  claim  for  a  return  of  his  capital  he  would  be  postponed 
to  creditors  even  in  the  absence  of  statute.7  The  better  view  is  that  the 
statute  applies  to  any  debt  due  the  special  partner  and  is  not  confined  to 
claims  on  account  of  capital  contributed.8  The  truth  of  the  matter  is  that 
this  provision  of  the  statute  rests  upon  no  sound  principle,  but  is  ill-advised 
and  inconsistent  with  the  interests  of  the  commercial  community.9    In  a 


1.  Assignment  by  Solvent  Firm  Void.  —  Dem- 
ing  v.  Colt,  3  Sandf.  (N.  Y.)  284. 

2.  Special  Partner  Postponed  to  Other  Creditors 

—  United  States.  —  Tracy  v.  Tuffly,  134  U.  S. 
206;  Rothchild  v.  Hoge,  43  Fed.  Rep.  97. 

California.  —  Civ.  Code  §  2491. 

Connecticut.  —  Clapp  v.  Lacey,  35  Conn. 
463.  . 

Missouri. — Jaffe  v.  Krum,  88  Mo.  669; 
Batchelder  v.  Aliheimer,  10  Mo.  App.  181. 
See  also  Hall  v.  Glessner,  100  Mo.  155. 

New  York.  —  Bowen  v.  Argall,  24  Wend. 
(N.  Y.)  504;  Mills  v.  Argall,  6  Paige  (N.  Y.) 
577;  Ward  v.  Newell,  42  Barb.  (N.  Y.)  482; 
Hardt  v.  Levy,  72  Hun  (N.  Y.)  229;  George 
v.  Carpenler,  73  Hun  (N.  Y.)  225;  Hayes 
v.  Bement,  3  Sandf.  (N.  Y.)  394;  Hayes  v. 
Heyer,  35  N.  Y.  326;  White  v.  Hackett,  20  N. 
Y.  178,  reversing  24  Barb.  (N.  Y.)  290. 

Pennsylvania.  —  Dunning's  Appeal,  44  Pa. 
St.  150;  Hutchinson  v.  Brian,  5  Leg.  &  Ins. 
Rep.  (Pa.)  27;  Brooke  v.  Alexander,  3  W.  N. 
C.  (Pa.)  304.  See  also  MacGeorge  v.  Har- 
rison Chemical  Mfg.  Co.,  141  Pa.  St.  575. 

Tennessee.  —  Ussery  v.  Crusman,  (Tenn.  Ch. 
1898)  47  S.  W.  Rep.  567;  Savage  v.  Carney, 
(Tenn.  Ch.  1898)47  S.  W.  Rep.  571. 

Virginia.  —  McArlhur  v.  Chase,  13  Gratt. 
(Va.)  633. 

In  Massachusetts  this  provision  was  omitted, 
and  it  was  simply  provided  that  in  case  of 
insolvency  the  special  partners  shall  be  held 
responsible  for  all  sums  by  them  in  any  way 
received,  withdrawn,  or  divided  so  as  to  re- 
duce the  capital.  See  comments  in  Clapp  v. 
Lacey,  35  Conn.  464. 

Set-off.  —  Under  this  statute,  a  special  part- 
ner who  has  rendered  himself  liable  as  a  gen- 
eral partner  by  noncompliance  with  the  statute 
cannot  set  off  a  debi  due  him  by  the  firm 
against  a  debt  due  from  him  to  the  firm  in  a 
suit  by  the  assignee  of  the  firm.  Savage  v. 
Carney,  (Tenn.  Ch.  1898)  47  S.  W.  Rep.  571; 
Ussery  v.  Crusman,  (Tenn.  Ch.  1898)  47  S.  W. 
Rep.  567. 

Sufficiency  of  Proof  of  Insolvency.  —  See  gen- 
erally Ward  v.  Newell,  42  Barb.  (N.  Y.)  482. 

3.  Special  Partner  Postponed  Even  in  Absence 
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of  Statute.  —  Sherwood  v.  His  Creditors,  42  La. 
Ann  106,  citing  Gueringer  v.  His  Creditors,  33 
La.  Ann.  1279,  and  holding  that  a  special  part- 
ner cannot  enforce  a  pledge  of  the  partnership 
assets  to  secure  a  debt  to  him  as  against  the 
creditors  of  the  firm.  See  also  Jaffe  v.  Krum, 
88  Mo.  669. 

4.  Right  of  Partner  to  Compete  with  Firm  Cred- 
itors.—  See  the  title  Partnership. 

6.  Special  Partner  Not  Postponed  in  Absence  of 
Statute,  —  The  reason  for  postponing  a  partner 
in  a  general  partnership  to  the  firm  creditors 
is  that  such  creditors  are  in  part  his  own  cred- 
itors. This  reason,  of  course,  does  not  exist 
in  a  limited  partnership,  because  the  special 
partner  is  not  liable  to  creditors.  See  Clapp 
v.  Lacey,  35  Conn.  464. 

6.  View  that  Statute  Refers  Only  to  Claims  for 
Capital  Contributed.  —  Clapp  v.  Lacey,  35  Conn. 
464. 

7.  Postponed  as  to  Capital  in  All  Cases. —  Clapp 
v.  Lacey,  35  Conn.  463;  Bliss  v.  Hornthal,  33 
N.  Y.  App.  Div.  225;  Whitcomb  v.  Fowle,  (C. 
PI.  Spec.  T.)  7  Abb.  N.  Cas.  (N.  YO295;  Baily 
v.  Hornthal,  154  N.  Y.  648,  61  Am.  St.  Rep.  645. 

The  doctrine  that  a  partner  who  retires  from 
an  insolvent  firm  and  withdraws  from  it  a  sum 
of  money  as  his  share  of  the  contributed  cap- 
ital is  defrauding  the  creditors  of  the  firm,  ap- 
plies with  the  same  force  to  a  limited  as  to  a 
general  partnership.  Baily  v.  Hornthal,  154 
N.  Y.  648,  61  Am.  St.  Rep.  645. 

8.  Statute  Applies  to  All  Debts  and  Not  Merely 
to  Claims  for  Capital  —  Missouri.  —  Jaffe  v. 
Krum,  88  Mo.  671. 

New  York.  —  White  v.  Hackett,  20  N.  Y.  178; 
Mills  v.  Argall,  6  Paige  (N.  Y.)  577;  Ward  v. 
Newell,  42  Barb.  (N.  Y.)  482;  Hayes  v.  Be- 
ment, 3  Sandf.  (N.  Y.)  394. 

Pennsylvania.  —  Dunning's  Appeal,  44  Pa. 
St.  150. 

Tennessee.  —  Savage  v.  Carney,  (Tenn.  Ch. 
1898)  47  S.  W.  Rep.  571. 

See  also  Sherwood  v.  His  Creditors,  42  La. 
Ann.  103. 

9.  Statute  Ill-Advised  and  Not  to  Be  Extended. 

—  See  Clapp  v.  Lacey,  35  Conn.  464. 

In  Hayes  v.  Heyer,  35  N.  Y.  328,  it  is  said 
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few  states  this  fact  has  been  recognized  and  this  provision  repealed,  and 
another  substituted  expressly  authorizing  the  special  partner  to  become  a 
creditor  and  to  have  the  same  remedies  as  other  creditors. 1  The  statute  post- 
poning the  claims  of  the  special  partner  applies  only  to  claims  held  by  him 
individually.2  The  special  partner  is  not  postponed  as  to  claims  acquired 
after  the  dissolution  of  the  firm.3  The  statute  has  no  application  to  a  debt 
due  from  a  general  partner  individually  to  the  special  partner.4  The  statute 
can  be  invoked  only  by  the  creditors  themselves;  it  has  no  application  in  a 
suit  between  the  partners.5  Conceding  that  an  assignment  for  creditors  in 
which  it  is  provided  that  a  claim  of  a  special  partner  should  be  paid  ratably 
with  the  other  creditors,  is  void  as  to  such  provision,  it  will  not  convert  the 
special  partner  into  a  general  partner  and  render  him  liable  as  such.6 

IV.  Termination  of  Relation  —  Dissolution  —  1.  By  Operation  of  Law  — 
Expiration  of  Term.  —  A  limited  partnership  is  dissolved  by  operation  of  law  upon 
the  expiration  of  the  period  limited  for  its  duration  in  the  certificate.'  If  the 
business  is  carried  on  thereafter  the  firm  is  an  ordinary  partnership  and  the 
special  partner  is  generally  liable.8  No  notice  of  dissolution  by  expiration 
of  time  is  necessary,  because  the  publication  and  record  of  the  certificate  con- 
taining a  statement  as  to  when  the  partnership  is  to  terminate  are  a  sufficient 
notice  to  all  persons.9 

Hun  (N.  Y.)  514,  affirmed  154  N.  Y.  648,  61  Am. 
St.  Rep.  645. 

Where  an  insolvent  limited  partnership  dis- 
solves, and  the  general  partners  continue  the 
business,  a  payment  by  them  to  the  special 
partner  on  account  of  his  contribution  to  the 
capital  is  fraudulent  as  against  creditors  of  the 
former  limited  partnership,  and  an  assignment 
by  the  succeeding  general  partnership  wherein 
the  special  partner  is  preferred  as  to  his  con- 
tribution to  the  former  firm  is  likewise  fraud- 
ulent as  to  such  creditors.  Bliss  v.  Hornthal, 
33  N.  Y.  App.  Div.  225. 

4.  Individual  Liability  of  General  Partner  to 
Special  Partner.  —  George  v.  Carpenter,  73  Hun 
(N.  Y.)  221.  See  also  Battaille  v.  Battaille,  6 
La.  Ann.  682. 

5.  Only  Creditors  May  Invoke  Statute.  —  Brooke 
v.  Alexander,  3  W.  N.  C.  (Pa.)  304. 

6.  Violation  of  Statute  Will  Not  Impose  General 
Liability.  —  Bo  wen  v.  Argall,  24  Wend.  (N.  Y.) 
504. 

7.  Expiration  of  Term  Limited  —  Louisiana.  — 
Marshall  v.  Lambeth,  7  Rob.  (La.)  471;  Slo- 
comb  v.  De  Lizardi,  21  La.  Ann.  361,  99  Am. 
Dec.  740. 

Michigan. — Sarmiento  v.  The  Catherine 
C,  no  Mich.  120. 

New  York. — George  v.  Carpenter,  73  Hun 
(N.  Y.)  225;  Fifth  Ave.  Bank  v  Colgate,  120 
N.  Y.  388;  Haggerty  v.  Taylor.  10  Paige  (N. 
Y.)  261 ;  Ames  v.  Downing,  1  Bradf.  (N.  Y.)  321. 

Pennsylvania.  —  Tilge  v.  Brooks,  124  Pa.  St. 
178;  Tindel  v.  Park,  154  Pa.  St.  36. 

8.  Continuance  of  Business  Imposes  General 
Liability.  —  Sarmiento  v.  The  Catherine  C,  no 
Mich.  120;  Selden  v.  Hall,  21  Mo.  App.  459; 
Perth  Amboy  Mfg.  Co.  v.  Condit.  21  N.  J.  L. 
659;  Haggerty  v.  Taylor,  10  Paige  (N.  Y.) 
261. 

The  mere  fact  thai  the  general  partners  con- 
tinue business  in  the  old  firm  name  with  the 
knowledge  of  the  partner  in  commendam  will 
not  subject  the  latter  to  any  liability.  Mar- 
shall 7:  Lambeth,  7  Rob.  (La.)  471. 

9.  No  Notice  of  Dissolution  Is  Necessary. — 
Marshall  v.  Lambeth,  7  Rob.  (La.)  471;  Hag- 
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that  the  statute  is  so  severe  and  stringent  in 
its  terms,  and  this  provision  has  been  found  by 
experience  to  operate  with  so  much  injustice 
and  hardship,  that  it  should  not  be  extended 
by  construction. 

1.  Statute  Placing  Special  Partner  on  a  Par  with 
Other  Partners  —  California. —  Civ.  Code,  §  2490. 

New  York.  —  Walkenshaw  v.  Perzel,  (N.  Y. 
Super.  Ct.  Spec.  T.)  32  How.  Pr.  (N.  Y.)  233; 
Casola  v.  Kugelamn,  33  N.  Y.  App.  Div.  428; 
White  v.  Hackett,  20  N.  Y.  178,  reversing  24 
Barb.  (N.  V.)  290;  Hayes  v.  Heyer,  35  N.  Y. 
326;  Artisans'  Bank  v.  Treadwell,  34  Barb. 
(N.  Y.)  533- 

Pennsylvania.  —  See  also  MacGeorge  v.  Har- 
rison Chemical  Mfg.  Co.,  141  Pa.  St.  575. 

Virginia.  —  McArthur  v.  Chase,  13  Gratt. 
(Va.)  683 

2.  A  Debt  Due  to  a  Firm  of  Which  a  Special 
Partner  Is  a  Member  is  not  a  debt  due  to  the 
special  partner  individually,  and  is  to  be  paid 
ratably  with  the  debts  due  to  other  creditors. 
McArthur  v.  Chase,  13  Gratt.  (Va.)  683;  Hayes 
v.  Heyer,  35  N.  Y.  326,  approving  Hayes  v. 
Bement,  3  Sandf.  (N.  Y.)  394. 

Contra.  —  A  conveyance  by  an  insolvent  lim- 
ited partnership  10  another  firm  of  which  the 
special  partner  is  a  member  is  in  violation  of 
the  statute  and  renders  the  special  partner 
liable  as  a  general  partner.  Lineweaver  v. 
Slagle,  64  Md.  465.  54  Am.  Rep.  775. 

3.  Claims  Acquired  After  Dissolution.  —  Hayes 
v.  Heyer,  35  N.  Y.  326.  See  also  In  re  Terry, 
5  Biss.  (U.  S.)  no. 

Claim  Against  New  Firm  on  Account  of  Interest 
in  Prior  Firm.  —  Acceptances  of  a  new  firm 
composed  of  general  partners  in  the  firm  of 
the  limited  partnership,  given  in  payment  of 
the  interest  of  the  retiring  special  partner,  con- 
stitute a  valid  legal  claim  against  the  new  firm 
and  may  be  legally  preferred  by  them  after- 
wards in  an  assignment  for  the  benefit  of  cred- 
ilors.  Mattison  v.  Demarest,  4  Robt.  (N.  Y.) 
161,  wherein  the  amount  of  the  acceptance  was 
the  same  as  the  amount  of  the  capital  con- 
tributed by  the  special  partner  to  the  limited 
partnership.    See  also  Baily  v.  Hornthal,  89 
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Bankruptcy  or  Insolvency  of  the  firm,1  or  of  the  general  partner,''  works  a  disso- 
lution by  operation  of  law. 

An  Abandonment  of  the  partnership  business  by  the  general  partners  operates 
as  a  dissolution.3 

The  Death  of  a  General  or  Special  Partner,  unless  otherwise  provided  by  statute, 
works  a  dissolution  by  operation  of  law.4  In  case  of  dissolution  by  death  the 
surviving  partner  or  partners  are  entitled  to  wind  up  the  affairs  of  the  firm.5 

Judicial  Decree.  —  A  limited  partnership  may  be  dissolved  by  a  decree  in 
equity  in  the  same  manner  and  for  the  same  causes  as  in  the  case  of  ordinary 
partnerships.0 

An  Alteration  operates  as  a  dissolution  by  express  provision  of  the  statute.7 
Where  a  third  person  enters  the  firm  as  a  general  partner,  the  special  partner- 
ship is  dissolved.8  The  conveyance  of  the  special  partner's  interest  works  a 
dissolution,  as  it  constitutes  an  alteration.9 


garty  v.  Taylor,  10  Paige  (N.  Y.)  261;  Tilge  v. 
Brooks,  124  Pa.  St.  178. 

Where  by  reason  of  noncompliance  with  the 
statute  no  limited  partnership  has  ever  been 
formed,  a  special  partner  who  retires  without 
giving  notice  of  dissolution  is  not  liable  to 
subsequent  creditors.  Tilge  v.  Brooks,  124. 
Pa.  St.  182,  distinguishing  Haviland  v.  Chace, 
39  Barb.  (N.  Y.)  283,  and  Andrews  v.  Schott, 
10  Pa.  St.  47. 

1.  Bankruptcy  or  Insolvency  of  Firm.  —  Conti- 
nental Nat.  Bank  v.  Strauss,  60  N.  Y.  Super. 
Ct.  151,  affirmed  137  N.  Y.  148. 

A  limiied  partnership  may,  perhaps,  termi- 
nate by  the  extinction  of  its  assets,  which 
constitute  the  capital  upon  which  its  business 
must  be  done.  Continental  Nat.  Bank  v. 
Strauss,  60  N.  Y.  Super.  Ct.  151. 

2.  Bankruptcy  of  General  Partner.  —  Wilkins 
v.  Davis,  2  Lowell  (U.  S.)  511,  29  Fed.  Cas. 
No.  17,664. 

3.  An  Abandonment  Amounts  to  an  Alteration 

within  the  meaning  of  the  statute  providing 
that  every  alteration,  etc.,  shall  be  deemed  a 
dissolution  of  the  partnership.  Outcalt  v. 
Burnet,  1  Handy  (Ohio)  404. 

4.  Death  of  Partner.  —  Perth  Amboy  Mfg.  Co. 
v.  Condit,  21  N.  J.  L.  659;  Hardt  v.  Levy,  72 
Hun  (N.  Y.)225;  George  v.  Carpenter,  73  Hun 
(N.  Y.)225;  Jacquin  v.  Buisson,  (N.  Y.  Super. 
Ct.)  11  How.  Pr.  (N.  Y.)  385;  Ames  v.  Down- 
ing, 1  Bradf.  (N.  Y.)  321;  Continental  Nat. 
Bank  v.  Strauss,  60  N.  Y.  Super.  Ct.  151. 

In  New  York,  under  the  limited  partnership 
act;  §  12,  providing  that  the  death  of  a  partner, 
whether  general  or  special,  shall  be  deemed  a 
dissolution  of  the  firm  unless  it  is  otherwise 
provided  in  the  articles,  a  limited  partnership 
cannot  be  continued  after  the  death  of  a  part- 
ner, unless  provision  is  made  therefor  in  the 
articles.    Hardt  v.  Levy,  72  Hun  (N.  Y.)  225. 

The  amendment  of  1857  requires,  in  order  to 
prevent  the  dissolution  of  a  limited  partner- 
ship by  the  death  of  any  of  the  partners,  not 
only  a  specification  in  the  articles  of  partner- 
ship, that  in  such  event  the  partnership  shall 
continue,  but  also  the  assent  of  "  the  heirs  or 
legal  representatives"  of  the  partner  dying; 
in  which  event  it  provides  that  the  heirs  or 
legal  representatives  of  such  parties  may  suc- 
ceed to  his  partnership  rights  and  continue  the 
business  the  same  as  if  he  had  remained  alive. 
Walkenshaw  v.  Perzel,  (N.  Y.  Super.  Ct.  Spec. 
T.)  32  How.  Pr.  (N.  Y.)  239,  wherein  the  court 
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said  that  this  provision  required  some  positive 
act  or  assent  by  the  heirs  or  legal  representa- 
tives, and  not  mere  silent  acquiescence. 

The  French  Law  is  examined  in  an  interest- 
ing and  able  manner  in  the  cases  of  Ames  v. 
Downing,  1  Bradf.  (N.  Y.)  321,  and  Jacquin  v. 
Buisson,  (N.  Y.  Super.  Ct.)  11  How.  Pr.  (N. 
Y.)  395- 

Continuance  under  Direction  in  Will  —  Liberty 
of  Estate.  —  Where  a  deceased  special  partner 
directed  that  his  contribution  should  remain 
in  the  business  for  the  remainder  of  the  term 
of  the"  partnership  under  the  supervision  of  his 
executors,  the  testator  thereby  continued  the 
partnership  and  rendered  the  estate  liable  to  a 
general  creditor  on  a  firm  note  executed  by  the 
surviving  partner  after  the  special  partner's 
death,  the  special  partner  having  become 
liable  as  a  general  partner  before  his  death  by 
reason  of  a  noncompliance  with  the  statute. 
Ussery  v.  Crusman,  (Tenn.  Ch.  1898)  47  S.  W. 
Rep.  567. 

5.  Surviving  Partners  Entitled  to  Wind  Dp.  — 
Jacquin  v.  Buisson,  (N.  Y.  Super.  Ct.)  11  How. 
Pr.  (N.  Y.)  385;  Richter  v.  Poppenhausen,  42 
N.  Y.  373. 

6.  Dissolution  by  Decree  in  Equity.  —  Conti- 
nental Nat.  Bank  v.  Strauss,  60  N.  Y.  Super. 
Ct.  151;  Hogg  v.  Ellis,  (Supm.  Ct.  Spec.  T.)  8 
How.  Pr.  (N.  Y.)  473. 

Defects  in  organization  rendering  the  special 
partner  generally  liable  area  sufficient  ground 
for  decreeing  a  dissolution  of  a  limited  part- 
nership. Patterson  v.  Holland,  7  Grant  Ch. 
(U.  C.)  1. 

7.  Alteration  Works  a  Dissolution.  —  Perth  Am- 
boy Mfg.  Co.  v.  Condit,  21  N.  J.  L.  659;  Beers 
v.  Reynolds,  11  N.  Y.  100;  Hardt  v.  Levy,  72 
Hun  (N.  Y.)  225;  Lachaise  v.  Marks,  4  E.  D. 
Smith  (N.  Y.)  610;  Andrews  v.  Schott,  10  Pa. 
St.  47.    See  also  stipta,  III.  6.  Alteration. 

The  Missouri  Statute  provides  that  a  limited 
partneiship  shall  be  deemed  to  be  dissolved 
when  there  is  a  diminution  of  the  firm's  capi- 
tal "otherwise  than  by  losses  in  its  business 
and  the  drawing  out  of  its  means  the  annual 
amount  allowed  to  each  partner  for  his  use  as 
originally  agreed  upon  and  set  forth  "  in  the 
certificate.    Selden  v.  Hall,  21  Mo.  App.  459. 

8.  New  General  Partner.  —  Andrews  v.  Schott, 
10  Pa.  St.  47. 

9.  Conveyance  of  Special  Partner's  Interest.  — 
Beers  v.  Reynolds,  12  Barb.  (N.  Y.)  288,  11  N. 
Y.  100;  Ames  v.  Downing,  1  Bradf.  (N.  Y.)32§. 
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LIMITED  PARTNERSHIP. 


By  Act  of  Parties. 


2.  By  Act  of  Parties  —  a.  Necessity  of  Notice.  —  The  statutes  of  the 
different  states  almost  universally  provide  that  no  dissolution  by  the  acts  of 
the  parties  shall  take  place  until  a  notice  of  dissolution  is  filed,  recorded,  and 
published  in  the  manner  specified  in  the  statute.1  This  provision  applies  only 
to  creditors.  As  between  the  partners  themselves  the  firm  may  be  dissolved 
at  any  time  without  notice.2  It  has  been  thought  that  this  statutory  notice 
merely  protects  the  special  partner,  and  that  the  general  partners  must  give 
notice  in  accordance  with  the  rules  applicable  to  ordinary  partnerships  —  that 
is  to  say,  they  must  give  actual  notice  to  former  dealers.3 

b.  Filing,  Record,  and  Publication.  —  The  notice  of  dissolution  must 
be  filed  and  recorded  in  the  office  in  which  the  original  certificate  was  recorded,4 
and  must  be  published  in  a  designated  newspaper,  usually  one  printed  in  each 
of  the  counties  where  the  partnership  has  a  place  of  business.5  The  publica- 
tion must  be  continued  for  the  required  length  of  time.6  These  requirements 
are  similar  to  those  in  relation  to  the  original  certificate  and  should  be  con- 
strued in  the  same  manner.7 

c.  When  Dissolution  Takes  Place.  —  The  dissolution  of  a  limited 
partnership  by  filing  a  notice  with  the  county  clerk  and  by  publication  of  the 
statutory  notice  for  the  required  length  of  time  does  not  become  operative 
until  the  complete  performance  of  both  acts.8  If  the  partnership  business  be 
in  any  manner  carried  on  before  the  completion  of  the  publication  of  notice 
the  special  partner  becomes  generally  liable.9  A  withdrawal  by  the  special 
partner  of  his  contribution  after  the  first  publication  of  notice  of  dissolution 
and  before  the  termination  of  such  publication  renders  him  liable  as  a  general 
partner.10 


1.  Statutory  Notice  Necessary  —  United  States. 
—  In  re  Terry,  5  Biss.  (U.  S.)  no,  23  Fed.  Cas. 
No.  13,836;  Matter  of  King,  5  Ben.  (U.  SO453, 
7  Nat.  Bankr.  Reg.  279,  14  Fed.  Cas.  No.  7,779. 

California.  — Civ.  Code,  §  2509. 

New  York.  — Bulkley  r.  Dingman,  11  Barb. 
(N.  Y.)  289;  Beers  v.  Reynolds,  12  Barb.  (N. 
Y.)  288;  George  v.  Carpenter,  73  Hun  (N.  Y.) 
225;  Lachaise  v.  Marks,  4  E.  D.  Smith  (N.  Y.) 
610;  Ames  v.  Downing,  1  Bradf.  (N.  Y.)32i; 
Jacquin  v.  Buisson,  (N.  Y.  Super.  Ct.)  11  How. 
Pr.  (N.  Y.)  385;  Buckley  v.  Lord,  (C.  PI.  Gen. 
T.)  24  How.  Pr.  (N.  Y.)  455;  Buckley  v.  Marks, 
(C.  PI.  Gen.  T.)  15  Abb.  Pr.  (N.  Y.)  454;  Fan- 
shiwe  v.  Lane,  (Supm.  Ct.)  16  Abb.  Pr.  (N.  Y.) 
71;  Baers  v.  Reynolds,  n  N.  Y.  97,  affirming 
12  Barb.  (N.  Y.)  288;  Conlinental  Nat.  Bank 
v.  Strauss,  137  N.  Y.  153. 

Ohio.  —  Outcalt  v.  Burnet,  1  Handy  (Ohio) 
404  (holding  that  section  20  of  the  Ohio  Act  had 
no  application  where  the  business  was  being 
carried  on  under  the  original  certificate). 

Tennessee.  —  Ussery  v.  Crusman,  (Tenn.  Ch. 
1898)  47  S.  W.  Rep.  567. 

Canada.  —  Whittemore  v.  Macdonnell,  6  U. 
C  C.  P.  551. 

Insufficient  Certificate.  —  If  the  certificate  of 
dissolution  does  not  comply  with  the  statute, 
the  partnership  will  continue  as  to  creditors. 
In  re  Terry,  5  Biss.  (U.  S.)  no,  23  Fed.  Cas. 
No.  13,836. 

Defective  Organization.  —  After  a  dissolution 
in  the  manner  provided  by  statute,  the  special 
partner  is  not  liable  for  debts  contracted  by 
his  former  general  partner,  although  there  are 
defects  in  the  formation  of  the  original  limited 
partnership,  which  rendered  the  special  part- 
ner liable  as  a  general  partner.  Waters  v. 
Harris,  60  N.  Y.  Super.  Ct.  192,  28  Abb.  N. 
Cas.  (N.  Y.)  89;  Tilge  v.  Brooks,  23  W.  N.  C. 
(Pa.)  293. 


A  Dormant  Partner  May  Retire  Without  Notice 

and  is  not  liable  upon  subsequent  obligations 
of  the  firm.    Noble  v.  Trost,  24  La.  Ann.  84. 

2.  Dissolution  Without  Notice  Good  Inter  Se.  — 
Ker  v.  People,  no  111.  627,  51  Am.  Rep.  706. 

3.  Actual  Notice  to  Former  Dealers.  —  See 
Bates  Lim.  Part.,  §  141. 

As  to  the  former  customers  of  the  firm  the 
partnership  continues  until  actual  notice  of 
the  dissolution  and  a  constructive  notice  given 
for  the  time  and  in  the  manner  prescribed  by 
the  stature.    Beers  v.  Reynolds,  11  N.  Y.  100. 

4.  Filing  and  Recording.  —  Matter  of  King,  5 
Ben.  (U.  S.)  453,  7  Nat.  Bankr.  Reg.  279,  14 
Fed.  Cas.  No.  7,779;  Fanshawe  v.  Lane, 
(Supm.  Ct.)  16  Abb.  Pr.  (N.  Y.)  71;  Outcalt  v. 
Burnet,  1  Handy  (Ohio)  404. 

5.  In  What  Newspaper.  —  Matter  of  King,  5 
Ben.  (U.  S.)  453,  7  Nat.  Bankr.  Reg.  279,  14 
Fed.  Cas.  No.  7,779;  Fanshawe  v.  Lane.  (Supm. 
Ct.)  16  Abb.  Pr.  (N.  Y.)7i;  Beers  v.  Reynolds, 
12  Barb.  (N.  Y.)  288. 

6.  Publication.  —  Matter  of  King,  5  Ben.  (U. 
S.)  453,  7  Nat.  Bankr.  Reg.  279,  14  Fed.  Cas. 
No.  7,779;  Beers  v.  Reynolds,  11  N.  Y.  97; 
Fanshawe  v.  Lane,  (Supm.  Ct.)  16  Abb.  Pr. 
(N.  Y.)  71;  Buckley  v.  Lord,  (C.  PI.  Gen.  T.) 
24  How.  Pr.  (N.  Y.)  455;  Lachaise  v.  Marks,  4 
E.  D.  Smith  (N.  Y.)  610. 

7.  See  supra,  II.  6.  Certificate. 

8.  Completion  of  Publication.  —  Lachaise  v. 
Marks,  4  E.  D.  Smith  (N.  Y.)  610;  Buckley  v. 
Lord,  (C.  PI.  Gen.  T.)  24  How.  Pr.  (N.  Y.)  455; 
Fanshawe  v.  Lane,  (Supm.  Ct.)  16  Abb.  Pr. 
(N.  Y.)  71;  Bulkley  v.  Marks,  (C.  PI.  Gen.  T.) 
15  Abh.  Pr.  (N.  Y.)  454:  Beers  v.  Reynolds,  11 
N.  Y.  97,  affirming  12  Barb.  (N.  Y.)  288. 

9.  Effect  of  Carrying  On  Business.  —  Beers  v. 
Reynolds,  n  N.  Y.  97. 

10.  Withdrawal  of  Contribution  Before  End  of 
Publication.  —  Bulkley  v.  Marks,  (C.  PI.  Gen. 
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LINE. 


Definition. 


LINE.  —  See  note  I. 

TV*  15  Abb.  Pr.  (N.  Y.)454;  Beeis  v.  Reynolds, 
ii'N.  Y.  Q7,  affirming  12  Barb.  (N.  Y.)  288. 

1.  Line  of  Descent.  (See  also  the  title  Sue- 
cession.)  —  See  Den  v.  Ko  linson,  5  N.  J.  L.  793. 

Line  of  Buildings  —  Effect  of  Architect's  Certifi- 
cate. —  See  Spackman  v.  Plumstead  Disc. 
Board  of  Works,  10  App.  Cas.  229,  overruling 
Simpson  v.  Smith,  L.  R.  6  C.  P.  87.  See  also 
Board  of  Works  v.  Hall,  L.  R.  4  C.  P.  85; 
Reg.  v.  Sparrow,  16  C.  B.  N.  S.  214,  111  E.  C. 
L.  214. 

In  Tear  v.  Freebody,  4  C.  B.  N.  S.  228,  93 
E.  C.  L.  228,  the  expression  "  regular  line  of 
buildings,"  in  a  statute,  was  held  to  mean 
not  a  strict  geometrical  line,  but  one  that 
would  preserve  uniformity  of  appearance. 

Line  of  a  Canal.  —  Where  persons  "  resident 
upon  the  line  "  of  a  canal  w^re  allowed  by 
statute  to  remove  ice  from  the  canal,  it  was 
held  that  any  person  living  so  near  as  to  desire 
to  avail  himself  of  the  privilege  given  lived 
"  upon  the  line,"  within  the  mjaning  of  ihe 
statute.    Card  v.  McCaleb,  69  111.  315. 

Line  of  Navigation.  —  For  the  construction  of 
the  words  "  river  line  of  navigation,"  in  an 
act  of  the  legislature  leasing  such  line  to  a 
company,  see  Green,  etc.,  Nav.  Co.  v.  Chesa- 
peake, etc.,  R.  Co.,  88  Ky.  10. 

Line  of  Railroad.  —  A  city  granted  a  right  of 
way  to  a  railroad  company  to  lay  its  tracks  in  a 
street,  upon  condition  that  the  "line  of  the  rail- 
road "  should  "be  located  so  as  not  to  approach 
the  sidewalk  curbstone  nearer  than  fifteen 
feet."  It  was  held  that  the  words  "line  of  the 
railroad,"  as  used  in  the  ordinance,  had  refer- 
ence to  the  outer  rail  of  the  track.  Chicago, 
etc.,  R.  Co.  v.  Eisert,  127  Ind.  157.  The  court 
admitted,  however,  that  the  word  line  as 
applicable  to  a  line  of  a  public  highway  or 
running  stream  is  usually  construed  to  mean 
the  centre  or  thread  of  the  stream  or  highway. 
See  the  title  Boundaries,  vol.  4,  p  813  ei  sea. 

Same  —  Line  and  Railroad  Distinguished,  —  See 
the  title  Interstate  Commerce,  vol.  17,  p. 
158, 

Same  —  Grain  Consigned  upon  Line  of  the  Road. 
—  See  Chicago,  etc.,  R.  Co.  v.  People,  56  ill. 
365- 

Same  —  Assessment  for  Taxes.  —  In  construing 
a  statute  exempting  a  line  of  railway  from 
certain  taxes,  Wills,  J.,  said:  "  It  seems  to  me 
that  '  line  of  railway  '  in  that  section  is  a  very 
definite  and  specific  expression,  and  that  the 
use  of  the  words  '  line  of  railway  '  shows  that 
the  advantage  of  being  rated  as  agricultural 
land  is  confined  to  such  land  as  is  actually  oc- 
cupied by  the  rails.  Of  course,  I  do  not  mean 
to  say  that  it  refers  merely  to  the  space  between 
the  outside  rails,  but  I  think  it  is  confined  to 
whatever  reasonably  belongs  to  the  fine  and  is 
necessary  for  the  physical  use  of  the  rails  as 
a  line  of  railway."  London,  etc.,  R.  Co.  v. 
Llandudno  Imp.  Com'rs,  (1897)  1  Q.  B.  296,  in 
which  case  the  same  judge  drew  also  a  distinc- 
tion between  "land  used  as  railway  only" 
and  the  expression  "  line  of  railway." 

8ame — Description  in  Deed.  —  Where  land 
■was  described  in  a  deed  as  lying  "  on  the 
line  "  of  a  railroad,  and  it  was  proved  that 
the  land  lay  near  but  did  not  border  upon  the 
road,  there  was  held  to  be  no  misdescription 


to  warrant  setting  aside  the  conveyance.  Bur- 
nam  v.  Banks,  45  Mo.  349.  See  also  U.  S.  v. 
Burlington,  etc.,  R.  Co.,  3  Cent.  L.  J.  336. 

Same  —  Right  of  Way.  —  Where  the  liability 
of  a  railroad  company  for  carrying  diseased  cat- 
tle was  limited  to  disease  communicated  "  to 
any  other  animal  or  caltle  in  the  neighborhood 
or  along  the  line  of  such  transportation  or  re- 
moval," it  was  held  that  by  line  was  meant  the 
right  of  way,  usually  one  hundred  feet  in  width, 
and  that  by  "  along  the  line  "  of  the  road  was 
meant  "  in  a  line  with  it,"  "  by  the  side  of  it," 
"  near  to  it."  Coyle  v.  Chicago,  etc.,  R.  Co., 
27  Mo.  App.  584. 

Section  Line.  —  Under  an  agreement  relin- 
quishing to  a  railroad  company  a  right  of  way 
one  hundred  feet  wide  over  a  tract  of  land 
situated  in  two  sections  of  a  township,  the  rail- 
road to  be  located  "  on  the  section  line,"  it 
was  held  that  the  company  would  not  forfeit 
its  right  to  the  land  because  the  track  was  not 
laid  immediately  on  and  along  the  section 
line,  provided  it  was  constructed  within  the 
limits  of  the  one  hundred  feet,  and  that  this 
strip  embraced  that  line.  Munkers  v.  Kansas 
City,  etc.,  R.  Co.,  60  Mo.  334. 

Telephone  Line.  ■ —  A  statute  provided  for  a 
certain  license  tax  on  telephone  lines  of  less 
than  twenty-five  miles.  It  was  contended  that 
the  word  line  in  this  connection  meant  a  line 
of  poles  and  the  wires  suspended  thereon, 
without  regard  to  the  number  of  those  wires, 
but  the  court  refused  to  sustain  the  contention. 
Southern  Bell  Telephone,  etc.,  Co.  v.  D'Alem- 
berte,  39  Fla.  37. 

Line  Trees. —  In  Dubois  v.  Beaver,  25  N.  Y. 
126,  it  is  said:  "  The  trees  thus  growing  are 
called,  in  the  case,  '  line  trees.'  By  this,  I 
understand,  is  meant,  not  trees  marked  and 
set  apart  by  the  parties  as  evidences  or  monu- 
ments of  the  division  line,  but  trees  deriving 
their  nourishment  from  roots  extending  on 
both  sides  of  the  line,  and  with  bodies  so 
directly  over  the  lime,  and  necessarily  on  both 
sides  of  that  line,  that  it  could  not  be  deter- 
mined upon  which  side  of  the  line  the  tree  was 
originally  planted;  as  was  the  case  in  Holder 
v.  Coates,  M.  &  M.  112,  22  E.  C.  L.  264."  See 
also  the  title  Trees  and  Timber. 

Line  of  a  Tunnel.  (See  also  the  title  Mines 
and  Mining  Claims.)  —  Under  the  Act  of  Con- 
gress  of  May  10,  1872,  guaranteeing  certain 
rights  in  regard  to  veins  and  lodes  to  tunnel 
owners,  the  "  line  of  the  tunnel  "  designates 
a  width  marked  by  the  exterior  lines  or  sides 
of  the  tunnel.  Tunnel,  etc.,  Co.  v.  Pell,  4 
Colo.  511.  To  the  same  effect  see  Hope  Min. 
Co.  v.  Brown,  11  Mont.  379. 

Harbor  Line.  —  In  Engs  v.  Peckham,  11  R.  I. 
224,  it  was  said:  "  A  harbor  line  is  in  fact 
what  it  purports  to  be,  the  line  of  a  harbor. 
It  marks  the  boundary  of  a  certain  part  of  the 
public  waters  which  is  reserved  for  a  harbor." 

Boundaries.  (See  also  the  title  Boundaries, 
vol.  4,  p.  814.)  —  Lines  called  for  in  grants, 
certificates  of  survey,  and  deeds,  though  prima 
facie  direct,  and  without  breadth,  may  be  ex- 
plained and  shown  to  be  curved  and  to  have 
breadth.  Baker  v.  Talbott,  6  T.  B.  Mon.  (Ky.) 
182. 

In  Den  v.  Cuoberly,  12  N.  J.  L.  315,  it  was 
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LINEAGE.  —  Lineage  means  race  ;  progeny  ;  descendants  in  a  line  from  a 
common  progenitor.1 

LINEAL.  (See  also  the  title  SUCCESSION.)  —  Lineal  descent  is  descent  in  a 
direct  line  from  father  or  grandfather  to  son  or  grandson.* 

LINEN.  —  Linen  is  a  thread  or  cloth  made  of  flax  or  hemp.3 


said:  "  A  crooked  line  is  a  line  just  as  muck 
as  a  straight  one." 

But  where  a  testator  devised  his  plantation 
to  his  two  sons,  to  be  divided  between  them 
by  a  line  beginning  at  a  certain  point  and 
running  between  two  certain  poinls,  so  as  to 
include  a  given  number  of  acres  in  one  part, 
it  was  held  that  the  division  line  must  be 
straight.    Brown  v.  Brown,  6  Watts  (Pa.)  54. 

Same  —  Line  of  Street.  —  See  the  title  Bound- 
aries, vol.  4,  p.  814.  See  also  Kneeland  v. 
Van  Valkenburgh,  46  Wis.  434,  32  Am.  Rep. 
719;  Oxioii  v.  Groves,  68  Me.  371,  28  Am. 
Rep.  75- 

Same  —  Direct  Line.  —  See  the  title  Bound- 
aries, vol.  4,  p.  805.  And  see  Thomas  v. 
Godfrey,  3  Gill  &  J.  (Md.)  143;  Smallwood  v. 
Hatton,  4  Md.  Ch.  100. 

Row  of  Words.  —  A  statute  to  regulate  the 
price  of  legal  advertising  fixed  the  price  at 
"  ten  cents  per  line  for  the  first  insertion  and 
five  cents  per  line  for  each  subsequent  in- 
sertion." It  was  held  that  the  word  line  in 
this  statute  meant  a  row  of  words,  letters,  or 
figures  extending  across  a  column,  without 
regard  to  the  size  of  the  type  in  which  it  was 
printed.  Sheehey  v.  Hoboken  Printing  Co.,  62 
N.  J.  L.  184. 

1.  Lineage  in  Sense  of  Heirs.  —  Lockett  v. 
Lockett,  Q4  Ky.  291,  holding  that  under  a  de- 
vise of  land  by  the  testator  to  his  daughter 
and  her  lineage,  the  daughter  took  a  fee-simple 
estate,  the  word  Uncage  being  used  in  the 
sense  of  heirs. 

2.  Lineal. —  Craik  v.  Samb,  1  Coll.  Ch.  Cas. 
491;  Levy  v.  M'Cartee,  6  Pet.  (U.  S.)  102,  112; 
Matter  of  Miller,  45  Hun  (N.  Y.)  244. 

But  the  term  may  include  collaterals  if  such 
appears  to  have  been  the  intent.  Boys  v. 
Bradley,  22  L.  J.  Ch.  623,  4  De  G.  M.  &  G.  58. 

Lineal  Descendants.  (See  also  Descendants, 
vol.  9,  p.  399,  and  the  references  there  given.) 
—  The  term  "  lineal  descendants"  includes 
only  the  direct  descendants  of  the  testator  or 
intestate.  Matter  of  Miller,  45  Hun  (N.  Y.) 
246,  affirmed  5  Dem.  (N.  Y.)  132. 

Same  —  Nephews  and  Nieces.  —  A  statute  im- 
posed a  succession  tax  upon  any  property 
which  passed  by  will  or  the  intestacy  laws  to 
any  other  person  than  the  "  father,  mother, 
husband,  wife,  children,  brother  and  sister 
and  lineal  descendants  "  of  the  testator  or  in- 
testate. It  was  held  that  lineal  descendants 
did  not  include  the  children  of  brothers  and 
sisters  of  the  deceased.  Matter  of  Miller,  45 
Hun  (N.  Y.)  244,  affirmed  5  Dem.  (N.  Y.)  132. 
See  also  Matter  of  Smith,  5  Dem.  (N.  Y.)  90, 
and  see  generally  the  title  Succession  Taxes. 

Same  —  Adopted  Child.  —  In  Warren  v.  Pres- 
cott,  84  Me.  483,  it  was  held  that  a  legally 
adopted  child  was  a  lineal  descendant  of  its 
adopting  parents  and  as  such  might  take  a 
legacy  to  one  of  its  adopting  parents,  thus 
preventing  the  lapse  of  such  legacy.  See  gen- 
erally the  title  Legacies  and  Devises,  vol.  18, 
p.  704. 


3'J' 


Eldest  Lineal  Descendants  —  Eldest  in  Age  or 
Eldest  in  Line.  —  A  testator  who  had  three 
sons,  A,  B,  and  C,  directed  an  accumulation 
of  his  properly  for  a  certain  period,  at  the  end 
of  which  the  trustees  were  to  divide  it  into 
three  lots,  one  of  which  was  to  be  conveyed 
to  "  the  eldest  male  lineal  descendant  then 
living  "  of  A.  When  the  time  for  making  the 
allotment  arrived,  there  were  two  persons  who 
claimed  to  be  entitled  to  the  first  lot — a 
grandson  of  A's  eldest  son  and  a  son  of  A's 
youngest  son  - —  the  former  being  "  eldest  "  in 
line,  the  latter  "  eldest  "  in  years,  among  the 
male  descendants  of  A.  It  was  held  that  the 
will  was  not  void  for  uncertainty;  also,  that 
on  the  true  construction  of  the  words  used  by 
the  testator  the  grandson  of  A's  eldest  son 
was  entitled  to  the  first  lot.  Thellusson  v. 
Rendlesham,  7  H.  L.  Cas.  429. 

Lineal  Heirs  Equivalent  to  Issue.  —  Form  an  v. 
Troup,  30  Ga.  499.  See  also  the  titles  Heir, 
Heirs,  and  the  Like,  vol.  15,  p.  318;  Issue 
(Descendants),  vol.  17,  p.  542. 

Lineal  and  Collateral  Consanguinity.  —  See\ 
Consanguinity,  vol.  6,  p.  662. 

3.  Linen.  (See  also  the  title  Revenue  Laws. 
—  Sidenberg  v.  Robertson,  41  Fed.  Rep.  766; 
Claflin  v.  Robertson,  38  Fed.  Rep.  93.  In  the 
latter  case  it  was  said:  "  From  linen  cloth  are 
made  hemstitch  pocket  handkerchiefs.  Testi- 
mony merely  to  the  effect  that  these  handker- 
chiefs were  never  bought  and  sold  in  the  trade 
by  any  other  name  than  '  hemstitch  pocket 
handkerchiefs'  and  that  they  were  never 
known  in  the  trade  as  linen  would  not  take 
these  goods  out  of  the  class  of  linens,  unless  it 
was  also  shown  that  the  word  linen  had  been 
distorted  from  its  actual  meaning,  and  was, 
by  the  trade,  used  solely  in  a  restricted  sense, 
as  covering  only  goods  other  than  handker- 
chiefs." 

Under  the  Tariff  Act  of  1842,  linen  pocket 
handkerchiefs,  hemstitched  or  hemmed,  were 
not  chargeable  as  "  articles  worn,"  but  as 
"  linens,  or  a  manufacture  of  flax."  Richard- 
son v.  Lawrence,  1  Blatchf.  (U.  S.)  501. 

"Will.  —  A  bequest  of  "  my  linen  and  clothes 
of  all  kinds  "  passes  body  linen  only.  Hunt 
v.  Hort,  3  Bro.  C.  C.  311. 

Where  a  testator  bequeathed  to  her  grand- 
child "  some  of  my  best  linen,"  the  bequest 
was  held  to  be  void  for  uncertainty,  but  the 
court  recommended  the  executor  to  give  some 
of  the  best  linen  to  the  legatee.  Peck  v. 
Halsey,  2  P.  Wms.  387.  The  court  said:  "  If 
it  were  such  or  so  much  of  my  best  linen  as 
they  should  choose,  or  as  my  executors  should 
choose  for  them,  this  wrould  be  good,  and  by 
the  choice  of  the  legatees  or  executors  is  re- 
ducible to  a  certainty,  but  in  this  case  it  is 
merely  void  for  the  uncertainty." 

Household  Linen.  —  If  a  person  who  is  not  a 
linen  draper  insures  his  "  stock  in  1  rade,  house- 
hold furniture,  linen,  wearing  apparel,  and 
plate,"  by  a  policy  against  fire,  this  will  not 
protect  linen  drapery  goods  subsequently  pur- 
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LINE  OF  CREDIT.  (See  also  the  titles  Guaranty,  vol.  14,  p.  1 127  ;  Sure- 
tyship.) —  The  term  "  line  of  credit"  has  a  fixed  and  definite  meaning  in  the 
mercantile  world,  and  means  a  margin  of  credit  enabling  one  to  continue 
buying  so  long  as  he  keeps  his  account  within  the  limit  by  payments.1 

LINE  OF  GOODS. —  See  GOODS,  vol.  14,  p.  1082. 

LINK.  —  See  note  2. 

LINOLEUM.  —  Linoleum  is  "a  preparation  of  linseed  oil  and  ground  cork 
intimately  mixed  and  spread  in  a  uniform  layer  over  a  sheet  of  rough  jute 
canvas,"  and  is  often  used  for  floor  cloth.3 

LINSEED.  —  See  note  4. 

LINT  COTTON.  —  See  note  5. 

LIQUID.  —  See  note  6. 

LIQUIDATE  —  LIQUIDATION  —  LIQUIDATOR,  ETC.  (See  also  the  titles 
Liquidated  Damages,  post;  Set-off,  Recoupment,  and  Counterclaim. 
And  see  LIQUIDATED  ACCOUNT,  post.)  — To  liquidate  is  to  settle;  to 
adjust;  to  ascertain,  or  reduce  to  precision  in  amount.7  "Liquidated"  is 
that  which  is  made  clear,  certain,  manifest;  as,  liquidated  damages,  ascertained 
damages;  liquidated  debt,  an  ascertained  debt,  as  to  amount.  A  debt  is 
liquidated  when  it  is  certain  what  is  due  and  how  much  is  due;  czwi  certum 
est  an  et  quantum  debeatur.  For  although  it  may  appear  that  something  is 
due,  if  it  does  not  also  appear  how  much  is  due,  the  debt  is  not  liquidated.8 
Liquidation  is  the  act  of  settling  or  adjusting  debts,  or  ascertaining  their 
amount,  or  the  balance  due.9 


chased  on  speculation;  and  the  word  linen  in 
the  policy  must  be  confined  to  household  linen 
or  linen  used  bv  way  of  apparel.  Watchorn 
v.  Langford,  3  Campb.  422. 

1.  Line  of  Credit.  —  Schneider-Davis  Co.  v. 
Hart,  (Tex.  Civ.  App.  1900)  57  S.  W.  Rep.  903, 
holding  that  a  guaranty  of  a  line  of  credit  for 
a  certain  amount  is  a  continuing  one  for  any 
balance  that  may  be  due  at  any  lime,  not  to 
exceed  such  amount. 

An  agreement  to  extend  a  line  of  credit  for 
a  certain  amount,  coupled  with  a  stipulation 
for  the  payment  of  all  goods  purchased,  binds 
a  surety  for  a  general  balance  of  account. 
Isador  Bush  Wine,  etc.,  Co.  v.  Wolff,  48  La. 
Ann.  918.  See  also  Gerson  v.  Hamilton,  30 
La.  Ann.  737;  Stewart  v.  Levis,  42  La.  Ann. 
37;  American  Button-Hole,  etc.,  Mach.  Co.  v. 
Gurnee,  44  Wis.  49. 

2.  Link  —  Circumstantial  Evidence.  —  See 
Marion  v.  State,  16  Neb.  349;  Morgan  v.  State, 
51  Neb.  672.  And  see  generally  the  titles  Evi- 
dence, vol.  11,  p.  484;  Presumptions. 

3.  Rauh  v.  Guinzburg,  95  Fed.  Rep.  152. 
See  also  Falk  Mfg.  Co.  v.  Missouri  R.  Co.,  91 
Fed.  Rep  155,  and  see  generally  the  title 
Patents. 

4.  Linseed.  —  Where  A  bought  of  B  a  cargo 
of  "  Calcutta  linseed,"  it  was  held  that  the 
contract  was  not  satisfied  by  the  delivery  of 
linseed  which,  though  coming  from  Calcutta, 
contained  so  large  an  admixture  of  other  in- 
ferior seeds  as  to  have  lost  its  distinctive 
character  of  Calcutta  linseed.  Wieler  v. 
Schilizzi,  17  C.  B.  619,  84  E.  C.  L.  619. 

5.  Lint  Cotton.  —  In  Robinson  v.  State,  52 
Ala.  589,  it  was  said:  "  One  of  the  errors  here 
insisted  upon  by  his  counsel  is  that  the  indict- 
ment is  defective  and  insufficient  in  not  show- 
ing that  lint  cotton  —  which  was  the  only 
article  alleged  to  have  been  in  the  ginhouse 
that  prisoner  is  charged  with  having  burglari- 
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ously  entered  with  intent  to  steal  —  was  a 
valuable  thing,  according  to  section  3695  of  the 
Revised  Code,  under  which  the  prosecution 
was  instituted.  This  precise  point  was  made 
and  sustained  in  Norris  v.  State,  50  Ala.  126. 
See  also  Crawford  v.  State,  44  Ala.  382." 

6.  Liquid  Demand.  —  By  the  law  of  the  island 
of  Jersey,  a  claim  by  way  of  compensation  or 
set-off  is  admissible  when  it  is  for  a  demand 
which  is  termed  liquid.  Dyson  v.  Godfray,  9 
App.  Cas.  726,  53  L.  J.  P.  C.  94. 

Liquid  and  Fluid  Popularly  Synonymous.  —  See 
Sickles  v.  Evans,  2  Cliff.  (U.  S.)  206. 

7.  Midgett  v.  Watson,  7  Ired.  L.  (N.  Car.) 
145- 

8.  Liquidated. —  Bartee  v.  Andrews,  18  Ga. 
410,  the  court  saying:  "  That  certainly  need 
not  be  contemporaneous  with  the  agreement 
out  of  which  it  results;"  Roberts  v.  Prior,  20 
Ga.  562. 

Liquidated  means  "  adjusted,  certain,  or 
settled  in  respect  to  amount."  Jones  v.  Hunt, 
74  Tex.  659,  quoting  Abbott's  L.  Diet. 

A  debt  is  said  to  be  liquidated  whenever  the 
amount  due  is  agreed  upon  by  the  parties  or 
fixed  by  operation  of  law.  Chicago,  etc.,  R.  Co. 
v.  Clark,  178  U.  S.  372;  Hargroves  v.  Cooke, 
15  Ga.  332;  Mitchell  v.  Addison,  20  Ga.  53; 
Jones  v.  Hunt,  74  Tex.  659. 

Divided  Claims.  —  Liquidated,  as  used  in  the 
Code  of  Georgia  1882,  §  447  (2  Code  1895, 
§  4069),  as  to  dividing  claims  so  as  to  bring 
them  within  the  jurisdiction  of  a  justice's 
court,  is  equivalent  to  settled,  acknowledged, 
or  agreed.  Parris  v.  Hightower,  76  Ga. 
631. 

9.  Midgett  v.  Watson,  7  Ired.  L.  (N.  Car.) 
145.  See  also  Martin  v.  Kirk,  2  Humph. 
(Tenn.)  531. 

Ascertained  and  Liquidated  —  Exacted.  —  In 
Laidlaw  v.  Abraham,  43  Fed.  Rep.  298,  an  alle- 
gation that  the  collector  "  exacted  "  certain 
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LIQUIDATED  ACCOUNT.    (See  also  the  title  ACCOUNTS-,  vol.   I,  p.  433, 

and  see  Liquidate  —  Liquidation  —  Liquidator,   etc.,  ante.)  — A 


duties  was  held  to  be  equivalent  to  the  statu- 
tory words  that  they  were  ascertained  and 
liquidated  by  him. 

Liquidated  Demands.  —  Money    Loaned.  —  In 

Allen  v.  Citizens'  Steam  Nav.  Co.,  6  Cal.  402, 
it  was  said:  "  The  claim  sued  upon  was  not  a 
liquidated  demand,  within  the  meaning  of 
the  statute.  Liquidation  results  from  either 
an  express  promise  to  pay  a  sum  certain,  or 
from  settlement  or  agreement  between  parties, 
after  reviewing  their  mutual  transactions,  and 
in  which  a  sum  certain  is  specifically  acknowl- 
edged to  be  due  by  one  to  the  other.  Without 
such  accounting  and  acknowledgment,  a  sum 
of  money  merely  loaned  on  open  account,  the 
return  of  which  depends  on  future  conditions, 
cannot  be  called  a  liquidated  demand.  It 
lacks  the  necessary  quality  of  specific  recog- 
niiion,  or  express  promise  to  pay." 

Same  —  Fee  of  Attorney.  —  By  the  Georgia 
Code  (now  2  Code  1805,  §  4415)  one  half  of  the 
fee  of  an  attorney,  unless  otherwise  stipulated, 
is  a  retainer  and  due  immediately.  Hence, 
where  counsel  were  employed  by  parol  con- 
tract, at  a  gross  sum,  to  defend  certain  indicl- 
ments,  and  the  accused  died  before  all  the  con- 
templated services  were  rendered,  and  there 
was  no  abandonment  of  the  cases  or  other  de- 
fault on  the  part  of  the  attorneys,  it  was  held 
that  one-half  of  the  stipulated  fee  was  a 
"  liquidated  demand  "  against  the  client's 
estate.    McNulty  v.  Pruden,  62  Ga.  136. 

Same  —  Bailment  of  Goods  for  Sale.  —  A  bail- 
ment of  goods  for  sale,  an  entry  of  the  value 
thereof  by  the  bailee  in  his  books  to  the  credit 
of  the  bailor,  and  a  sale  of  the  goods  by  the 
bailee  in  his  lifetime  for  cash  will  render  the 
claim  forthe  proceeds  a  "  liquidated  demand  " 
against  his  estate.  McNulty  v.  Pruden,  62 
Ga.  136. 

Same— Book  Entry.  —  Where  a  debtor  has 
recognized  and  acknowledged  as  correct  a 
claim  against  him  resting  in  account,  by 
entering  the  amount  thereof  in  his  books  to 
the  credit  of  his  creditor,  and  has  afterwards, 
upon  the  day  preceding  his  death,  referred 
the  person  expected  to  act  as  his  administra- 
tor to  his  books  as  a  means  of  correct  in- 
formation touching  his  liabilities,  the  account 
against  his  estate  should  be  ranked  as  a 
"  liquidated  demand,"  if  the  creditor  will  limit 
his  claim  to  the  account  or  balance  in  his  favor 
as  shown  by  the  books  of  the  decedent.  Mc- 
Nulty v.  Pruden,  62  Ga.  135. 

Payment  or  Ascertainment  of  Debt.  (See  alsD 
the  title  Payment.)  —  In  Austin  v.  Tecumseh 
Nat.  Bank,  40  Neb.  418,  it:  was  said:  "Judge 
Stirv,  in  Fleckner  v.  U.  S.  Bank,  8  Wheat. 
(U.  S.)  338,  referring  to  the  contention  that  the 
word  liquidate  meant  not  a  payment,  but  an 
ascertainment,  of  a  debt,  said:  '  We  think 
otherwise.  Its  ordinary  sense,  as  given  by 
lexicographers,  is  to  clear  away  —  to  lessen 
debts.  And  in  common  parlance,  especially 
among  merchants,  to  liquidate  a  balance 
means  to  pay  if, '  and  which  view  accords 
with  the  more  recent  definitions  of  the  term. 
Vide  13  Am.  and  Eng.  Encyc.  of  Law  845." 
See  also  Richmond  v.  Irons,  121  U.  S.  61; 


Board  of  Liquidation  v.  Hart,  118  U.  S.  136: 
Dolph  v.  Rice,  21  Wis.  599;  Martin  v.  Kirk,  2 
Humph.  (Tenn.)  529. 

Liquidated  Used  by  Mistake  for  Unliquidated.  — 
In  Shillaber  v.  Waldo,  1  Hawaii  26,  the  court 
held  that  the  word  liquidated  used  in  the 
statute  providing  for  attachments  upon  liqui- 
dated demands  meant  "  unliquidated."  See 
also  Hawaii  v.  Waibel,  n  Hawaii  225. 

Liquidated  Sum  —  Bankruptcy.  (See  also  the 
title  Insolvency  and  Bankruptcy,  vol.  16,  p. 
630.)  —  A  debtor  who  owed  one  hundred 
pounds  for  money  lent  accepted  a  bill  of  ex- 
change at  three  months  for  that  amount  and 
interest,  and  the  creciitor  signed  a  letter  agree- 
ing that  the  bill  should  be  renewed,  prodded 
the  interest  should  be  paid  from  time  tc  lime. 
The  interest  on  the  first  bill  was  paid,  and 
the  bill  was  renewed.  Before  the  second  bill 
became  payable  the  debtor  committed  an  act 
of  bankruptcy,  and  the  creditor  presented  a 
bankruptcy  petition  against  him.  It  was  held 
that  the  debt  of  one  hundred  pounds  was  "  a 
liquidated  sum,  payable  either  immediately  or 
at  some  certain  future  time,"  within  an  Eng- 
lish bankruptcy  act.  In  rc  Barr,  (1896)  I  Q. 
B.  616. 

Same  —  Stock  Exchange  Debtor.  (See  also  the 
title  Insolvency  and  Bankruptcy,  vol.  16,  p. 
630.)  —  The  amount  of  the  differences  due  by 
a  defaulter  on  the  London  stock  exchange  (as 
fixed  by  the  official  assignee  of  that  body  under 
its  rules)  to  a  stock  exchange  creditor  was  held 
to  be  a  liquidated  sum,  within  ihe  meaning 
of  the  English  Bankruptcy  Act  of  )86g,  which 
would  support  a  bankruptcy  petition  by  the 
creditor  against  the  defaulter.  Exp  Ward,::2 
Ch  D.  132. 

Stock  Exchange.  —  An  agreement  was  entered 
into  between  M.,  a  stock  broker,  and  T.,  with 
a  view  to  T.'s  ultimately  becoming  a  member 
of  the  stock  exchange  and  entering  into  part- 
nership with  M.;  T.  paid  a  certain  sum  into 
M.'s  banking  account,  subject  to  a  condition 
that  if  T.  should  not,  on  or  before  September 
29,  1900,  become  a  member  of  the  stock  ex- 
change, 01  if,  having  become  a  member,  he 
should  not  be  at  liberty  to  enter  a  partnership, 
then  T.  might  determine  the  agreement  by 
notice  and  the  same  should  be  repaid  by  M. 
On  June  28  M.  was"  hammered  "  on  the  stock 
exchange,  and  on  July  3  he  told  T.  in  con- 
versation that  he  was  "  utterly  penniless." 
Thereupon  T.,  without  giving  notice  to  deter- 
mine the  agreement,  presented  a  bankruptcy 
petition  against  M.  It  was  held  that  the 
alleged  debt  was  not  a  liquidated  sum  within 
the  bankruptcy  act.  In  re  Miller,  (1901)  1  Q. 
B.  51. 

A  Confession  of  Judgment,  "  sum_  to  be  liqui- 
dated by  attorneys,  "  operates  as  a  lien  upon 
the  defendant's  real  estate,  although  not  after- 
wards liquidated.     Com.  v.  Baldwin,  1  Watts 

(Pa.)  54-  .  , 

Partnership.  —  Indorsement  on  a  negotiable 
note  of  the  words  "  in  liquidation  "  has  often 
been  held  sufficient  to  give  notice  of  the  disso- 
lution of  a  partnership,  and  no  recovery  can 
be  had  on  such  indorsement  against  the  other 
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Definition. 


liquidated  account  is  one  the  amount 
or  fixed  by  operation  of  law.1 

partners.  Woodson  v.  Wood,  84  Va.  478.  And 
see  Burr  v.  Williams,  20  Ark.  172. 

Liquidating  Partner.  (See  also  ihe  title  Part- 
nership.)— In  Garrelson  v.  Brown,  185  Pa,  St. 
452,  it  was  said:  "  What  is  a  liquidating 
partner?  A  most  careful  search  of  decided 
cases  in  this  state  and  elsewhere  has  failed  to 
disclose  any  precise  and  well-considered  defi- 
nition of  this  relation,  or  to  indicate  what  are 
the  essential  acts  which  are  required  from  the 
members  of  a  dissolving  partnership  to  con- 
stitute one  of  their  number  a  liquidating  part- 
ner, or  exactly  what  such  a  liquidating  partner 
must  do  to  show  that  he  has  accepted  such 
position.  It  seems  to  be  clear  from  all  of  the 
cases  that  formal  action  by  way  of  vote,  or 
written  document,  or  similar  process,  is  not  a 
prerequisite  to  the  exercise  of  such  right  by 
one  member  of  a  partnership,  or  to  the  legal 
imposition  upon  the  partner  so  acting  of  all 
the  duties  and  consequent  responsibility  of 
such  office.  Among  such  cases  the  following 
are  pertinent,  and  sustain  such  conclusion: 
Wilson  v.  Waugh,  ior  Pa.  St.  233;  Siegfried 
v.  Ludwig,  102  Pa.  St.  547.  The  term  '  liqui- 
dating partner,'  and  all  that  it  implies,  seems 
to  have  been  the  outgrowth  of  early  English 
commercial  usage,  and  has  become  part  of  the 
lex  mercatoris,  supported  and  approved  through 
a  long  course  of  mercantile  usage  by  reason 
of   its  simplicity,  adaptability,    and  almost 


which  is  agreed  upon  by  the  parties 


necessity,  under  the  usual  and  ordinary  cir- 
cumstances of  commercial  life." 

Liquidator.  —  The  term  liquidator,  mentioned 
in  Rule  83  of  the  English  Companies  (Wind- 
ing-up) Rules,  1890.  includes  the  official  re- 
ceiver when  acting  as  provisional  liquidator, 
and  therefore  the  list  of  contributories  of  1 
company  settled  by  the  official  receiver  while 
acting  as  provisional  liquidator  of  a  company 
which  is  being  wound  up  by  order  of  the 
court  is  tightly  settled.  In  re  English  Bank, 
(1892)  1  Ch  391. 

1.  Liquidated  Account.  —  State  v.  Staub,  61 
Conn.  568;  Bull  v.  Bull,  43  Conn.  469;  Warren 
v.  Skinner,  20  Conn.  562;  Hargroves  v.  Cooke, 
15  Ga.  321;  Treat  v.  Pirce,  47  Neb.  875; 
Cooper  v.  Coates,  21  Wall.  (U.  S.)  111. 

Extrinsic  Evidence.  —  The  instrument  must 
in  itself  amount  to  plenary  evidence,  without 
requiring  the  aid  of  other  evidence  to  supply 
its  defects.  Newman  v.  Tabor,  5  Ired.  L.  (27 
N.  Car.)  232;  Midgett  v.  Watson,  7  lied.  L. 
(29  N.  Car.)  145.  See  also  the  title  Parol  Evi- 
dence. 

Bill  of  Lading. —  In  Cooper  v.  Coates,  21 
Wall.  (U.  S.)  in,  it  was  held  that  a  bill  of  lad- 
ing for  goods  sent  to  a  purchaser,  and  not  ob- 
jected to  by  him,  amounted  to  a  liquidation 
of  an  account. 

Interest.  —  See  the  title  Interest,  vol.  16,  p. 
1014  et  seq. 
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I.  Scope  of  Article,  395. 

II.  Definitions,  395. 

1.  Liquidated  Damages,  395. 

2.  Penalty,  395. 

III.  Liquidated  Damages  as  Distinguished  from  Penalty,  396. 

IV.  Construction  of  Contract  in  Case  of  Doubt,  397. 
V.  Rule  of  Intent  of  Parties,  398. 

1.  General  Rule,  398. 

2.  Qualification  of  General  Rule,  399. 

VI.  Language  Not  Conclusive,  400. 

VII.  Where  Actual  Damages  Ascertainable  on  Breach,  402. 
VIII.  Where  Actual  Damages  Not  Readily  Shown,  402. 

1.  In  General,  402. 

2.  Various  Causes  of  Uncertainty  or  Difficulty  in  Shonnng  Actual  Dam- 

ages, 404. 

3.  Uncertainty  of  Actual  Damages  Not  Conclusive  of  Construction,  404. 

4.  Exte?it  of  Uncertainly,  404. 

IX.  Contracts  for  Performance  of  Single  Thing,  405. 

1.  In  General,  405. 

2.  Several  Acts  Constituting  Single  Transaction,  405. 

X.  Contracts  for  Performance  of  Several  Conditions,  405. 

1.  ///  General,  405. 

2.  Conditions  Varying  in  Importance,  406. 

3.  Where  Actual  Damages  Uncertain,  406. 

4.  Where  Actual  Damages  Readily  Ascertainable,  407. 

5.  Where  Actual  Damages  Uncertain  in  Some  Particulars  Only,  407. 

6.  Contracts  Susceptible  of  Part  Performance  or  Breach  in  Unimportant 

Particular,  408. 

a.  In  General,  408. 

b.  Apportionment  of  Liquidated  Sum,  409. 

c.  Doctrine  of  Substantial  Preach,  409. 

d.  Transformation  of  Liquidated  Damages  into  Penal  Sum,  409. 

XI.  Alternative  Agreements,  409. 

XII.  Where  Sum  Named  Collateral  to  Object  of  Contract,  410. 

XIII.  Where  Sum  Named  Disproportionate  to  Actual  Damages,  410. 

1.  General  Rule,  410. 

2.  Doctrine  that  Expressed  l7itent  Governs,  410, 

3.  Where  Amount  Named  Excessive,  411. 

a.  In  General,  411. 

b.  Where  Actual  Damages  Only  Nominal,  411. 

4.  Where  Amount  Named  Inadequate,  411. 

5.  Several  Conditions  —  Excessivcness  as  to  Some,  Inadequacy  as  to  Others, 

411. 

XIV.  Payment  of  Periodic  and  Graduated  Amounts,  412. 

1.  Payment  of  Periodic  Sums,  412. 

2.  Where  Amount  Graduated  to  Extent  of  Breach,  413. 
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XV.  Deposits  and  Partial  Payments,  413. 

1.  Deposits,  413. 

2.  Partial  Payments,  413. 

3.  Distinction  Between  Deposit  and  Partial  Payment,  414. 

XVI.  Retention  of  Consideration  for  Part  to  Secure  Complete  Perform- 
ance, 415. 

XVII.  Bond  in  Penalty  of  Stated  Sum,  415. 
XVIII.  Contracts  for  Payment  of  Money,  416. 

1.  General  Rule,  416. 

2.  Annuities,  417. 

3.  Money  Due  in  Instalments,  417. 

4.  One  of  Several  Conditions  for  Payment  of  Money,  418. 

5.  Discharge  of  Larger  Sum  by  Payment  of  Smaller,  418. 
XIX.  Contracts  with  Reference  to  Personal  Property,  418. 

1.  Contracts  of  Sale,  418. 

2.  Contracts  of  Warranty,  419. 

XX.  Contracts  with  Reference  to  Real  Property,  419. 

1.  Contracts  of  Sale,  419. 

2.  Contracts  of  Lease,  420. 

XXI.  Contracts  Not  to  Engage  in  Particular  Business  or'  Profession,  420. 

XXII.  Amount  of  Recovery,  42 1 . 

1.  Where  Sum  Named  Held  to  Be  Penalty,  421. 

a.  Ln  General,  421. 

b.  Nominal  Damages  Unless  Actual  Damages  Shown,  422. 

2.  Where  Provision  Held  to  Be  for  Liquidated  Damages,  422. 

a.  In  General,  422. 

b.  Set-off,  423. 

XXin.  Miscellaneous,  423. 

CROSS-REFE  RENCES. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work  :  DAM  A  GES,  vol.  8,  p.  537;  FINES  AND 
PENALTLES,  vol.  13,  p.  52;  INTEREST,  vol.  16,  p.  984;  USURY;  and 
the  various  titles  treating  specific  topics,  such  as  ATTORNEY  AND  CLIENT, 
vol.  3,  p.  278;  BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES, 
vol.  4,  p.  65;  COVENANTS,  vol.  8,  p.  43;  LANDLORD  AND  TEN- 
ANT, vol.  18,  p.  149;  LEASES,  vol.  18,  p.  593;  RESTRAINT  OF 
TRADE;  VENDOR  AND  PURCHASER. 

1.  Scope  of  Article.  —  This  title  is  devoted  to  a  consideration  of  the  doc- 
trines governing  the  distinction  between  a  stipulation  in  a  contract  fixing  the 
damages  to  be  paid  by  a  defaulting  party  on  a  breach,  and  a  sum  stated 
therein  which  is  only  a  penalty  to  insure  performance;  also,  when  it  is  deter- 
mined that  a  given  sum  should  be  regarded  as  a  penalty  or  as  a  liquidation 
of  the  damages,  the  particular  principles  controlling  each  case.  The  subject  of 
statutory  penalties,  usually  not  arising  from  contract,  is  fully  discussed  in 
another  place.1 

II.  Definitions —  1.  Liquidated  Damages.  —  The  term  "  liquidated  damages  " 
has  been  defined  to  mean  "damages  the  amount  of  which  has  been  determined 
by  anticipatory  agreement  between  the  parties;  "  or,  "damages  for  a  specific 
sum,  stipulated  or  agreed  upon  as  part  of  a  contract,  as  the  amount  to  be  paid 
to  a  party  who  alleges  and  proves  a  breach  of  it."  2 

2.  Penalty.  —  A  penalty,  in  contradistinction  to  liquidated  damages,  is  a 


1.  See  the  title  Fines  and  Penalties,  vol.  13. p.  52. 

395 


2.  Bouv.  L.  Diet. 
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sum  inserted  in  a  contract,  not  as  the  measure  of  compensation  for  its  breach, 
but  rather  as  a  punishment  for  default,  or  by  way  of  security  for  the  actual 
damages  which  may  be  sustained  by  reason  of  nonperformance.1 

III.  Liquidated  Damages  as  Distinguished  from  Penalty.  —  The  distinc- 
tion between  a  penalty  and  liquidated  damages,  briefly  stated,  has  been  said 
to  be  that  the  former  is  a  security  for,  and  the  latter  an  amount  to  be  paid  in 
lieu  of,  the  performance  of  the  act  to  be  done.3  The  practical  effect  of  this 
distinction  has  been  thus  summarized :  Liquidated  damages  differ  from  a 
penalty  "  in  this,  that  the  parties  are  holden  by  it;  whereas  a  penalty  is 
regarded  as  a  forfeiture,  from  which  the  defaulting  party  can  be  relieved."  3 

Conflict  of  Cases.  —  The  conflict  in  the  cases  in  attempting  to  distinguish 
between  provisions  in  contracts  operating  to  pre-establish  the  damnges  to  be 
paid  on  a  breach  and  stipulations  for  a  penalty  merely  has  long  been  a  subject 
of  judicial  recognition  and  comment.4  "  Whether,"  it  has  been  said,  "a  sum 
named  in  a  contract  to  be  paid  by  a  party  in  default  on  its  breach  is  to  be 
considered  liquidated  damages  or  merely  a  penalty,  is  one  of  the  most  difficult 
and  perplexing  inquiries  encountered  in  the  construction  of  written  agree- 
ments." 5  It  seems  to  be  generally  conceded,  indeed,  that  each  case  must 
be  permitted  to  stand  pretty  much  on  its  own  peculiarities  and  particular 
facts,6  and  that  no  general  rules  applicable  to  all  contracts  are  deducible.7  It 

plicit  language  of  the  parties.  On  the  other, 
they  go  for  upholding  contracts  as  made, 
treating  the  parties  as  equally  competent  to 
provide  for  the  amount  of  damages  to  be  paid 
in  case  of  failure  to  perform  as  to  determine 
any  other  matter  contained  in  them.  Pierce 
v.  Jung,  10  Wis.  30.  It  has  been  held,  also, 
that  some  of  the  doctrines  which  the  courts 
have  promulgated  to  control  this  question 
have  frequently  resulted  from  a  disposition  to 
save  people  from  seemingly  improvident  con- 
tracts, and  although  in  many  cases  they  have 
doubtless  exercised  a  salutary  influence,  they 
are  nevertheless  extremely  questionable  in 
their  general  application.  Kemp  v.  Knicker- 
bocker Ice  Co.,  69  N.  Y.  57;  Wooster  v.  Kisch, 
26  Hun  (N.  Y.)  61. 

5.  Willson  v.  Baltimore,  83  Md.  203,  55  Am. 
St.  Rep.  330. 

6.  Each  Case  Stands  on  Its  Own  Facts  —  A  la- 
bama.  —  Keeble  v.  Keeble,  85  Ala.  552. 

Florida.  —  Smith  v.  Newell,  37  Fla.  147. 
Illinois.  —  Iroquois  Furnace  Co.  v.  Wilkin 
Mfg.  Co.,  77  111.  App.  59. 

Indiana.  — Jaqua  v.  Headington,  114  Ind.  309. 
Maryland.  —  Willson  v.  Baltimore,  83  Md 
203,  55  Am.  St.  Rep.  339. 

Montana.  —  Wibaux  v.  Grinnell  Live  Stock 
Co.,  9  Mont.  154. 

Pennsylvania.  —  Shreve  v,  Brereton,  51  Pa. 
St.  175. 

Thus,  in  Iroquois  Furnace  Co.  v.  Wilkin 
Mfg.  Co.,  77  111.  App.  59,  where  a  contract 
entered  into  with  reference  to  the  delivery  cf 
engines  provided  that  if  they  were  not  de- 
livered at  the  times  fixed  the  sum  of  fifty  dol- 
lars per  day  should  be  paid  as  liquidated  dam- 
ages for  the  delay,  the  court  said  that  it  would, 
without  entering  into  a  discussion  of  the  very 
numerous  cases  on  the  subject,  hold  that  un- 
der the  provisions  of  the  particular  contract 
and  the  circumstances  surrounding,  the  pro- 
vision was  in  the  nature  of  a  penalty  and  not 
liquidated  damages. 

7.  No  General  Rules  Deducible  —  Flo  ida. 
Smith  v.  Newell,  37  Fla.  147. 


1.  Something  by  Way  of  Punishment  in  Excess 
of  Original  Liability.  —  A  penalty,  it  has  been 
said,  is  "  something  which  a  debtor  is  bound 
to  pay,  over  and  above  his  original  liability, 
as  a  punishment."  Per  Lush,  L.  J.,  in  Ex  p. 
Burden,  16  Ch.  D.  675,  29  W.  R.  879. 

The  Penalty  of  a  Bond  has  been  defined  as 
"  the  sum  of  money  which  the  obligor  of  a 
bond  undertakes  to  pay  by  way  of  penalty,  in 
the  event  of  his  omitting  to  perform  or  carry 
out  the  terms  imposed  upon  him  by  the  con- 
ditions of  the  bond.  *  *  *  The  distinction 
between  a  penalty  and  a  sum  payable  as  liqui- 
dated damages  is  this,  that  the  penal  sum  is 
generally  or  always  double  the  amount  of  the 
debt  secured  by  the  bond,  whereas  liquidated 
or  ascertained  damages,  as  the  name  indi- 
cates, are  intended  to  denote,  and  usually  de- 
note, the  exact  amount  of  the  debt."  Brown's 
L.  Diet. 

2.  Distinction  Stated.  —  Bearden  v.  Smith,  11 
Rich.  L.  (S.  Car.)  554. 

3.  Practical  Effect  of  Distinction.  —  Bouv.  L. 
Diet. 

4.  Conflict  of  Cases  —  England.  —  Dimech  v. 
Corlett,  12  Moo.  P.  C.  199. 

United  States. — -Charleston  Fruit  Co.  v. 
Bond,  26  Fed.  Rep.  18. 

Iowa.  —  Foley  v.  McKeegan,  4  Iowa  5,  66 
Am.  Dec.  107. 

Maine.  —  Dwinel  v.  Brown,  54  Me.  468. 

Michigan.  — Jaquith  v.  Hudson,  5  Mich.  123. 

New  Hampshire. — Chamberlain  v.  Bagley, 
11  N.  H.  234. 

New  York.  — Cotheal  v.  Talmage,  9  N.  Y. 
551,  61  Am.  Dec.  716;  Colvvell  v.  Lawrence. 
38  N.  Y.  75;  Kemp  v.  Knickerbocker  Ice  Co., 
69  N.  Y.  57;  Pastor  v.  Solomon,  (Supm.  Ct. 
App.  T.)  26  Misc.  (N,  Y.)  125 ;  Wooster  v.  Kisch, 
26  Hun  (N.  Y.)  61. 

Texas.  —  Collier  v.  Betterton,  87  Tex.  440. 

Conflicting  Considerations  Involved.  —  It  has 
been  observed  that  on  the  one  hand  the  cases 
lean  towards  treating  such  provisions  as  in 
the  nature  of  penalties,  and  to  do  so  have 
sometimes  disregarded  the  positive  and  ex- 
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in  Case  of  Doubt. 


is  believed,  however,  that  the  subject  is  not  in  reality  so  difficult  as  it  would 
appear  at  the  outset.  Many  adjudications,  apparently  contradictory,  may  be 
reconciled;  or  if  not  entirely  reconcilable,  much  confusion  may  be  eliminated 
by  indicating  the  precise  points  of  conflict.1 

IV.  Construction  of  Contract  in  Case  of  Doubt.  —  It  is  laid  down  as  a 
general  rule  that  where,  upon  a  view  of  the  whole  contract  and  the  circum- 
stances surrounding  its  execution,  it  is  yet  doubtful  whether  a  sum  stated 
therein  to  be  paid  by  the  defaulting  party  on  a  breach  should  be  deemed  a 
penalty  or  liquidated  damages,  the  courts  incline  to  that  construction  by 
which  the  sum  stated  is  regarded  as  a  penalty.8 

Rationale  of  Rule.  —  The  reason  of  the  foregoing  rule  is  that  the  courts  prefer, 
where  practicable,  to  give  an  actual  rather  than  an  agreed  compensation  to  a 


Montana.  —  Wibaux  v.  Grinnell  Live  Stock 
Co.,  9  Mont.  154. 

New  York.  —  Ward  v.  Hudson  River  Bldg. 
Co.,  125  N.  Y.  230;  Esmond  v.  Van  Benscho- 
ten,  12  Barb.  (N.  Y.)  366. 

All  Rules  Controlled  by  Particular  Circumstances. 
—  It  has  been  held  thai  in  considering  a 
stipulation  in  a  written  contract  for  the  pay- 
ment of  a  specified  sum  of  money  on  a  con- 
tingency, with  a  view  to  determine  whether  it 
is  to  be  regarded  as  liquidated  damages  or  as 
a  penalty,  certain  general  rules  have  been 
established,  "  each  having  more  or  less  weight 
according  to  the  peculiar  circumstances  of 
each  case  and  the  nature  of  the  contract 
sought  to  be  construed."  Keeble  v.  Keeble, 
85  Ala.  552. 

1.  Provision  for  Sum  in  Addition  to  Actual  Dam- 
ages. —  Where  the  provision  is  for  a  fine  or 
stated  sum  in  addition  to  the  actual  damages, 
such  fine  or  additional  sum  will  be  deemed 
a  penalty.  Meyer  v.  Estes,  164  Mass.  457; 
Higginson  v.  Weld,  14  Gray  (Mass.)  165. 

In  Case  of  Unsealed  Instruments.  —  In  Randall 
v.  Everest,  2  C.  &  P.  577,  12  E.  C.  L,  272,  M. 
&  M.  41,  it  was  held  that  whatever  may  be 
the  terms  of  an  agreement  with  regard  to  a 
sum  to  be  paid  on  the  nonperformance  of  it, 
the  party  suing,  provided  the  agreement  is 
not  under  seal,  is  entitled  only  to  such  dam- 
ages as  a  jury  under  all  the  circumstances 
may  think  proper  to  awatd. 

Respective  Functions  of  Court  and  Jury.  —  It 
has  been  held  that  the  question  whether  the 
sum  mentioned  in  the  contract  is  to  be  con- 
strued as  liquidated  damages  or  as  penalty 
merely  is  one  of  law  for  the  construction  of 
the  court.    Smith  v.  Newell,  37  Fla.  147. 

On  the  other  hand,  where  a  contract  for  the 
sale  of  cattle  recited  that  the  vendee  had  paid 
to  the  vendor  the  sum  of  five  hundred  dollars, 
as  a  "  forfeit  on  said  cattle,"  it  was  said  that 
the  question  whether  the  payment  was  made 
as  a  penalty  or  as  liquidated  damages  was  for 
the  jury,  to  be  determined  from  evidence  as  to 
the  intent  of  the  parties.  Wright  v.  Dobie,  3 
Tex.  Civ.  App.  194. 

2.  Construction  of  Contract  in  Case  of  Doubt  — 
England.  —  Crisdee  v.  Bolton,  3  C.  &  P.  240, 
14  E.  C.  L.  286;  Dimech  v.  Corlett,  12  Moo. 
P.  C.  199;  Astley  v.  Weldon,  2  B.  &  P.  346: 
Coles  v  Sims,  5  De  G.  M.  &  G.  1 ;  Chilliner  v. 
Chilliner,  2  Ves.  528. 

Canada.  —  Ainslie  v.  Chapman,  5  U.  C.  Q. 
B.  313. 

United  States.  —  Loudon  v.  Taxing  Dist.,  104 


U.  S.  771;  Tayloe  v.  Sandiford,  7  Wheat.  (U. 
S.)  13. 

Alabama.  —  Keeble  v.  Keeble,  85  Ala.  552. 
Arkansas.  —  Williams  v.  Green,  14  Ark.  315. 
Illinois.  —  Hennessy  v.  Metzger,  152  111.  505, 
43  Am.  St.  Rep.  267. 

Iowa.  —  Foley  v.  McKeegan,  4  Iowa  1,  66 
Am    Dec.  107. 

Kansas.  —  Heatwole  v.  Gorrell,  35  Kan.  692. 
Maine.  —  Smith  v.  Wedgwood,  74  Me.  457. 
And  see  Gammon  v.  Howe,  14  Me.  250.  But 
compare  Dwinel  v.  Brown,  54  Me.  472. 

Maryland. — Geiger  v.  Western  Maryland 
R.  Co.,  41  Md.  4;  Willson  v.  Baltimore,  83 
Md.  203,  55  Am.  St.  Rep.  339. 

Massachusetts.  —  Cushing  v.  Drew,  97  Mass. 
445;  Wallis  v.  Carpenter,  13  Allen  (Mass.)  19; 
Shute  v.  Taylor,  5  Met.  (Mass.)  61;  Brown  v. 
Bellows,  4  Pick.  (Mass.)  179. 

Missouri.  — Moore  v.  Platte  County,  8  Mo. 
467. 

Montana.  —  O'Keeffe  v.  Dyer,  20  Mont.  477. 
New  Jersey.  — Cheddick  v.  Marsh,  21  N.  J. 
L.  463;  Lansing  v.  Dodd,  45  N.  J.  L.  525. 

New  York.  —  Colwell  v.  Lawrence,  38  N.  Y. 
71;  Bagley  v.  Peddie,  5  Sandf.  (N.  Y.)  192; 
Leggett  v.  Mutual  L.  Ins.  Co.,  53  N.  Y.  394. 

North  Carolina.  —  Burrage  v.  Crump,  3 
Jones  L.  (48  N.  Car.)  330. 

Ohio.  —  Knox  Rock  Blasting  Co.  v.  Grafton 
Stone  Co.,  16  Ohio  Cir.  Ct.  21,  8  Ohio  Cir. 
Dec.  478. 

Pennsylvania.  —  Shreve  v.  Brereton,  51  Pa. 
St.  175;  Streeper  v.  Williams,  48  Pa.  St.  450. 

South  Carolina.  —  Bearden  v.  Smith,  11  Rich. 
L.  (S.  Car.)  554. 

Tennessee.  —  Baird  v.  Tolliver,  6  Humph. 
(Tenn.)  186,  44  Am.  Dec.  298. 

Texas.  —  Farrar  v.  Beeman,  63  Tex.  175. 
Wisconsin.  —  Laubenheimer   v.    Mann,  19 
Wis.  519. 

Burden  of  Proof.  —  It  has  been  held  that 
where  it  does  not  appear  from  the  terms  of  the 
stipulation  whether  the  sum  named  therein  is 
to  be  regarded  as  liquidated  damages  or  as 
penalty,  the  burden  of  proof  is  on  the  party 
seeking  to  recover  the  sum  as  liquidated  dam- 
ages to  show  that  it  was  so  considered  when 
the  contract  was  entered  into.  Tayloe  v.  Sand- 
iford, 7  Wheat.  (U.  S.)  13. 

In  other  cases  the  general  rule  has  been 
stated  that  the  burden  of  proof  to  show  that  a 
stated  sum  is  penalty  or  liquidated  damages 
is  upon  the  party  asserting  that  it  is  the  one 
or  the  other.  Glasscock  v.  Rosengrant,  55 
Ark.  376;  O'Keefe  v.  Dyer,  20  Mont.  477. 
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General  Rule. 


party  injured  by  a  breach  of  contract,  actual  compensation  being  the  favorite 
as  it  is  the  fundamental  principle  of  the  law  governing  redress  for  civil  injuries.1 
It  has  been  held,  therefore,  that  in  general  a  sum  of  money  in  gross  to  be 
paid  for  the  nonperformance  of  an  agreement  will  be  deemed  a  penalty,  and 
not  liquidated  damages.2 

V.  Rule  of  Intent  of  Parties  —  1.  General  Rule.  —  A  frequent  statement 
by  the  authorities  is  that  the  true  solution  of  the  whole  question  of  liquidated 
damages  as  distinguished  from  penalty  is  to  be  found  in  the  intent  of  the 
contracting  parties,3  to  arrive  at  which  it  is  proper  to  consider  the  instrument 
as  a  whole,  the  situation  of  the  parties,  the  subject-matter  of  the  contract, 
and  all  the  circumstances  surrounding  its  execution.4    And  in  addition  to 


1.  Rationale  of  Rule  —  England.  —  Crisdee  v. 
Bolton,  3  C.  &  P.  240.  14  E.  C.  L.  286. 

Kansas.  —  Heatwole  v.  Gorrell,  35  Kan.  6g2. 

Massachusetts.  —  Wallis  v.  Carpenter,  13 
Allen  (Mass.)  19;  Shute  v.  Taylor,  5  Met. 
(Mass.)  61. 

Pennsylvania. — Shreve  v.  Brereton,  51  Pa. 
St.  175- 

South  Carolina.  —  Bearden  v.  Smith,  11  Rich. 
L.  (S.  Car.)  554- 

Texas.  —  Farrar  v.  Beeman,  63  Tex.  175. 

2.  See  the  title  Bonds,  vol.  4,  p.  699,  note  1, 
and  citations. 

Where  a  Promissory  Note  Was  Given  for  a 
Certain  Sum  on  Demand  with  condition  to  be 
void  if  the  maker  should  permit  the  promisee 
to  use  a  certain  building  so  long  as  it  should 
stand,  it  was  held,  in  an  action  on  the  note, 
that  the  sum  named  therein  was  to  be  con- 
sidered as  a  penalty,  and  that  the  promisee 
should  recover  only  the  actual  damages  sus- 
tained.   Merrill  v.  Merrill,  15  Mass.  488. 

3.  Intent  Governs  —  England.  —  Reilly  v. 
Jones,  8  Moo.  244,  1  Bing.  302,  8  E.  C.  L.  519, 

I  L.  J.  C.  PI.  105,  25  Rev.  Rep.  640;  Dimech 
v.  Corlett,  12  Moo.  P.  C.  199;  Barton  v.  Glover, 
Holt  N.  P.  43,  3  E.  C.  L.  27;  Crisdee  v.  Bol- 
ton, 3  C.  &  P.  240,  14  E.  C.  L.  286;  Reynolds 
v.  Bridge,  37  Eng.  L.  &  Eq.  130;  Sainter  v. 
Ferguson,  7  C.  B.  716,  62  E.  C.  L.  716. 

Alabama.  —  Keeble  v.  Keeble,  85  Ala.  552. 
Colorado.  —  Carson  v.    Arvanles,  10  Colo. 
App.  382. 

Georgia.  —  Hardee  v.  Howard,  33  Ga.  533, 
83  Am.  Dec.  176;  Sutton  v.  Howard,  33  Ga. 

530- 

Iowa.  —  De  Graff  v.  Wickham,  89  Iowa  720. 

Kansas.  —  Heatwole  v.  Gorrell,  35  Kan.  692. 

Maine.  —  Dwinel  v.  Brown,  54  Me.  468; 
Holbrook  v.  Tobey,  66  Me.  414,  22  Am.  Rep. 
581;  Burrill  v.  Dags;ett,  77  Me.  545. 

Massachusetts.  —  Perkins  v.  Lyman,  11  Mass. 
76,  6  Am.  Dec.  158;  Cushing  v.  Drew,  97  Mass. 
445- 

Missouri.  —  Basye  v.  Ambrose,  28  Mo.  39; 
May  v.  Crawford,  142  Mo.  390. 

New  Hampshire.  —  Chamberlain  v.  Bagley, 

II  N.  H.  234;  Brewster  v.  Edgerly,  13  N.  H. 
275- 

New  Jersey.  —  Lansing  v.  Dodd,  45  N.  J.  L. 

525. 

Nezo  York.  —  Cotheal  v.  Talmage,  9  N.  Y. 
551,  61  Am.  Dec.  716;  Colwell  v.  Lawrence,  38 
N.  Y.  75;  Ward  v.  Hudson  River  Bldg.  Co., 
125  N.  Y.  230;  Pastor  v.  Solomon,  (Supm.  Ct. 
App.  T.)  26  Misc.  (N.  Y.)  125;  Hosmer  v.  True, 
19  Barb.  (N.  Y.)  106, 


Ohio. — Grasselli  v.  Lowden,  11  Ohio  St. 


349- 

Pennsylvania.  —  Penny-packer  v.  Jones,  106 
Pa.  St.  237;  Streeper  v.  Williams,  48  Pa.  St. 
454- 

South  Carolina.  —  Bearden  v.  Smith,  11  Rich. 
L.  (S.  Car.)  554. 

Texas.  —  Yetter  v.  Hudson,  57  Tex.  604. 
In  Lea  v.  Whitaker,  L.  R.  8  C.  P.  70,  it  was 
held  that  the  result  of  the  cases  was  that  what 
the  courts  look  at  is  the  real  intention  of  the 
parties,  and  that  no  case  has  decided  that  the 
court  would  interfere  to  frustrate  a  manifest 
intention  of  the  parlies  that  the  sum  fixed 
should  be  liquidated  damages. 

In  a  Case  Free  from  Fraud,  the  lawful  inten- 
tion of  the  parlies,  where  ascertainable,  must 
have  a  decisive  influence  in  determining 
whether  the  sum  stated  in  the  instrument  is 
to  be  regarded  as  a  penalty  or  as  liquidated 
damages.    Gowen  v.  Gerrish,  15  Me  273. 

4.  Whole  Instrument  —  Situation  of  Parties  — 
Subject  Matter,  etc.  —  England.  —  Davies  v. 
Penton,  6  B.  &  C.  216,  13  E.  C.  L.  147;  Sainter 
v.  Ferguson,  7  C.  B.  716,  62  E.  C.  L.  716. 
Alabama.  —  Watts  v.  Sheppard,  2  Ala.  425. 
Colorado.  —  Carson  v.  Arvantes,  10  Colo. 
App.  382. 

Georgia.  —  Hardee  v.  Howard,  33  Ga.  533, 
83  Am.  Dec.  176. 

Illinois.  —  Butler  v.  Wallbaum  Stone,  etc., 
Co.,  47  111.  App.  153. 

loiua.  —  Kelly  v.  Fejervary,  (Iowa  1900)  83 
N.  W.  Rep.  791;  De  Graff  v.  Wickham.  89 
Iowa  720;  Sanford  v.  Belle  Plaine  First  Nat. 
Bank,  94  Iowa  680. 

Maine.  —  Holbrook  v.  Tobey,  66  Me.  414, 
22  Am.  Rep.  581;  Burrill  v.  Daggett,  77  Me. 
545- 

Massachusetts.  —  Perkins?'.  Lyman,  11  Mass. 
81;  Cushing  v.  Drew,  97  Mass.  445;  Lynde  ?>. 
Thompson,  2  Allen  (Mass.)  456. 

Missowi.  —  May  v.  Crawford,  142  Mo.  390. 
New  Hampshire.  —  Chamberlain  v.  Bagley, 
11  N.  H.  234. 

ATew  Jersey.  —  Lansing  r.  Dodd,  45  N.  J.  L. 
525- 

New  York.  —  Colwell  v.  Lawrence,  3S  N.  Y. 
75;  Little  v.  Banks,  85  N.  Y.  266:  Pastor  v. 
Solomon,  (Supm.  Ct.  App.  T.)  26  Misc.  (N.  Y.) 
125;  Hosmer  v.  True,  19  Barb.  (N.  Y.)  106; 
Dakin  v.  Williams,  17  Wend.  (N.  Y.)  447. 

Ohio.  —  Grasseli  v.  Lowden,  n  Ohio  St. 
349- 

Pennsylvania.  —  Mathews  v.  Sharp,  99  Pa. 
St.  560;  Pennypacker  v.  Jones,  106  Pa.  St.  237; 
Streeper  v.  Williams,  48  Pa.  St.  454. 
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this,  it  has  been  held  to  be  permissible  to  prove  the  value  of  the  property  that 
a  party  has  contracted  to  convey  or  deliver,  if  the  contract  is  of  such  nature, 
as  well  as  the  consideration  moving  from  the  other  party  therefor,  as  criteria 
to  aid  in  ascertaining  whether  a  sum  to  be  paid  on  default  is  a  penalty  or 
liquidated  damages.1 

2.  Qualification  of  General  Rule.  —  The  doctrine  that  the  intent  of  the  parties 
to  the  contract,  when  ascertained,  controls  its  construction  as  to  the  provision 
for  liquidated  damages  or  penalty  cannot  be  accepted  without  qualification.2 
The  intent  of  the  parties  will  not  be  regarded  if  illegal  in  its  object,3  nor  will 
it  be  effectuated  if  the  result  would  be  manifestly  to  disregard  the  rule  of 
compensation  as  damages  for  the  breach  of  contract.4    Again,  if  the  contract 


South  Carolina.  —  Bearden  v.  Smith,  1 1  Rich. 
L  (5.  Car.)  554. 

Texas.  — Yetter  v.  Hudson,  57  Tex.  604. 

Wisconsin.  —  Yenner  v.  Hammond,  36  Wis. 
277- 

Consideration  of  Extraneous  Circumstances.  — 
Whether  the  sum  mentioned  shall  be  con- 
sidered as  a  penalty  01  as  liquidated  damages 
is  a  question  of  construction  on  which  the 
court  may  be  aided  by  circumstances  extrane- 
ous to  I  he  writing.  Foley  v.  McKeegan,  4 
Iowa  5,  66  Am.  Dec.  107. 

The  Language,  Subject-matter,  Facility  of 
Measuring  Actual  Damages,  and  the  Reasonable- 
ness of  Amoant  must  be  considered,  and  from 
the  whole  must  be  gathered  the  view  which 
good  conscience  and  equity  ought  to  take  of 
the  case.    Streeper  v.  Williams,  48  Pa.  St.  454. 

Usages  with  Reference  to  Which  Contract  Made 
to  Be  Considered.  —  Perkins  v.  Lyman,  11  Mass. 
76,  6  Am.  D_*c.  158. 

A  Recital  that  Actual  Damages  Are  Difficult  to 
Measure  and  that  the  pirties  agree  upon  a  sum 
as  stipulated  damages  shows  that  the  parties 
intended  to  liquidate  the  damages  by  contract, 
and  if  the  sum  agreed  is  a  reasonable  com- 
pensation it  is  proper  that  the  intention  of  the 
parties  should  be  carried  into  effect.  Watts 
v.  Sheppard,  2  Ala.  425. 

Extent  to  Which  Parol  Evidence  Admissible.  — 
Where  the  question  is  whether  the  sum  named 
in  a~  contract  is  a  penalty  or  liquidated  dam- 
ages, the  subject-matter  of  the  contract  may 
be  inquired  into  so  far  as  respects  the  situa- 
tion of  the  parties  and  the  facts  relating  to  the 
agreement;  not,  however,  for  the  purpose  of 
controlling  the  language  where  that  is  clear 
and  explicit,  but  to  ascertain  the  circum- 
stances out  of  which  the  contract  originated 
and  the  consideration  was  paid.  Hodges  v. 
King,  7  Met.  (Mass.)  583;  Clapp  v.  Tirrell,  20 
Pick.  (Mass.)  247;  Perkins  v.  Lyman,  11 
Mass.  81. 

And  in  Foley  v.  McKeegan,  4  Iowa  1,  66 
Am.  Dec.  107,  the  court  said:  "  The  subject- 
matter  of  the  contract,  the  intention  of  the 
parties,  as  well  as  other  facts  and  circum- 
stances, may  be  inquired  into,  ?dthough  their 
words  are  to  be  taken  as  proved  exclusively 
by  the  writing."  Citing  Sainter  v.  Ferguson,  7 
C.  B.  716,  62  E.  C.  L.  716;  Brewster  v.  Edg- 
erly,  13  N.  H.  275. 

Where,  therefore,  the  contract  is  plain  and 
intelligible  and  the  amount  provided  for  to  be 
paid  on  a  breach  is  neither  severe  nor  inade- 
quate, parol  evidence  of  the  intent  of  the 
parties  as  to  the  provision  for  the  sum  to  be 
paid  on  breach  has  been  held  inadmissible. 


Perzell  v.  Shook,  53  N.  Y.  Super.  Ct.  501.  See 
also  Van  Buren  v.  Digges,  n  How.  (U.  S.) 
461. 

1.  Value  of  Property  —  Consideration.  —  Watts 
v.  Sheppard,  2  Ala.  425.  And  see  Mathews  v. 
Sharp,  99  Pa.  St.  560. 

2.  From  a  Desire  to  Avoid  Cases  of  Seeming 
Hardship  the  courts  have  in  many  instances 
made  decisions  disregarding  the  evident  intent 
and  design  of  the  parties  to  the  contracts. 
Chamberlain  v.  Bagley,  n  N.  H.  234. 

Intention  Controlled  by  Subject-matter  and  Sur- 
roundings. — ■  In  many  cases  the  subject-matter 
and  surroundings  of  the  contract  will  control 
the  intention  where  equity  so  requires.  Moore 
v.  Colt,  127  Pa.  St.  289,  14  Am.  St.  Rep.  845. 

If  a  Sum  Is  in  Its  Nature  a  Penalty,  its  pay- 
ment will  not  be  enforced,  no  matter  what  was 
the  intention  of  the  parties.  "  The  policy  of 
the  law  will  not  permit  parties  to  make 
that  liquidated  damages  by  calling  it  such  in 
their  contract,  which  in  its  nature  is  c'early 
a  penalty  or  forfeiture  for  nonperformance." 
Davis  v.  Freeman,  10  Mich.  188.  The  real 
question,  therefore,  it  has  been  said:  is  not 
what  the  parties  intended,  but  whether  the  sum 
to  be  paid  is  in  fact  in  the  nature  of  a  penalty. 
Jaquith  v.  Hudson,  5  Mich.  123. 

3.  Where  Intent  Illegal.  —  If  it  be  shown  that 
the  sum  named  was  fixed  to  avoid  the  usury 
laws  or  any  other  statutory  provision,  or  to 
cloak  oppression,  it  will  be  treated  as  penalty. 
Pierce  v.  Jung,  10  Wis.  30. 

4.  Compensation  the  Rule.  —  See  the  title 
Damages,  vol.  8,  p.  5  44. 

Courts  will  apply  the  principle  of  compensa- 
tion and  so  disregard  the  express  stipulations 
of  the  parties  only  in  those  cases  where  it  is 
obvious  from  the  contract  in  question,  con- 
sidered in  connection  with  its  subject-matter 
and  all  the  surrounding  circumstances,  that 
the  principle  of  compensation  has  been  disre- 
garded and  that  to  carry  out  the  express  stipu- 
lations of  the  parties  would  be  to  violate  this 
principle.  Jaquith  v.  Hudson,  5  Mich.  123. 
See  also  Kelly  v.  Fejervary,  (Iowa  1900)  83  N. 
W.  Rep.  791. 

Notwithstanding,  therefore,  the  intent  of 
the  parties  or  the  language  in  which  it  is  ex- 
pressed, the  measure  of  damages  will  be  re- 
stricted to  such  as  the  evidence  shows  have 
been  actually  sustained,  if  the  entire  agree- 
ment and  the  peculiar  circumstances  of  the 
subject-matter  of  the  contract  indicate  that  the 
reason  and  justice  of  the  case  require  this  to 
be  done.  W'llson  v.  Baltimore,  83  Md.  203, 
55  Am.  St.  Rep.  339. 
Reasonableness. — In  determining  whether  the 
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was  for  the  payment  of  money,  no  stipulation  of  the  parties  will  be  allowed 
to  supersede  the  measure  of  damages  established  by  law  for  the  breach  of 
contracts  to  pay  money,  namely,  legal  interest.1 

VI.  Language  Not  Conclusive.  —  No  rule  as  to  distinguishing  between 
liquidated  damages  and  penalties  is  better  settled  than  that  the  language  of 
the  parties  to  the  contract  and  the  terms  employed  descriptive  of  the  amount 
to  be  paid  are  not  conclusive  of  the  interpretation  and  legal  effect.2  Thus,  a 
sum  denominated  "  liquidated  damages"  by  the  parties  may  nevertheless  be 
held  to  be  a  penalty,3  and  though  the  word  "penalty  "  be  used,  the  sum  so 


amount  named  in  the  contract  shall  be  re- 
garded as  a  penalty  or  as  liquidated  damages, 
courts  are  influenced  largely  by  the  reasona- 
bleness of  the  transaction,  and  are  not  re- 
strained by  the  form  of  the  agreement,  nor 
by  the  terms  used  by  the  parties,  nor  even  by 
the  very  manifest  intent,  such  provisions  be- 
ing enforced  only  so  far  as  it  is  right  and 
reasonable.  Davis's  Case,  17  Ct.  CI.  201; 
Haliday  v.  U.  S.,  33  Ct.  CI.  453- 

1.  Contracts  to  Pay  Money.  —  Morris  v.  Mc- 
Coy, 7  Nev.  399.  See,  for  a  further  discussion 
of  this  subject,  infra,  this  title,  Contracts  for 
Payment  of  Money. 

Scope  of  Statement.  —  The  statement  in  the 
text  is  not  intended  to  include  cases  where  the 
parties  have  agreed  upon  a  rate  of  interest 
lawful,  though  not  the  legal  rate  in  the  ab- 
sence of  contract,  after  default  in  a  contract 

10  pay  money.  To  this  extent  parties  may 
liquidate  thei'  damages,  though  the  undertak- 
ing be  to  pay  money. 

2.  Language  Not  Conclusive  —  England.  — 
Dimech  v.  Corlett,  12  Moo.  P.  C.  199:  Sparrow 
v.  Paris,  7  H.  &  N.  594,  31  L.  J.  Exch.  137,  8 
Jur.  N.  S.  391,  5  L.  T.  N.  S.  799;  Sainter  v. 
Ferguson,  7  C.  B.  716,  62  E.  C.  L.  716;  Kemble 
v.  Farren,  6  Bing.  141,  ig  E.  C.  L.  34;  Green 
v.  Price,  13  M.  &  W.  695. 

Canada.  — Chatteiton  v.  Crothers,  9  Ont. 
683;  Ainslie  v.  Chapman,  5  U.  C.  Q.  B.  313; 
Brown  v.  Taggart,  10  U.  C.  Q.  B.  183. 

Alabama.  —  Watts  v.  Sheppard.  2  Ala.  425; 
Keeble  v.  Keeble,  85  Ala.  552. 

Georgia.  —  Hardee  v.  Howard,  33  Ga.  533, 
83  Am.  Dec.  176. 

Illinois.  —  Hennessy  v.  Metzger,  152  111.  505, 
43  Am.  St.  Rep.  267. 

Indiana. — Jaqua  v.  Headington,  114  Ind. 
309. 

Iowa.  —  Foley  v.  McKeegan,  4  Iowa  5,  66 
Am.  Dec.  107;  Wolf  v.  Des  Moines,  etc.,  R. 
Co.,  64  Iowa  383;  Kelly  v.  Fejervary,  (Iowa 
1900)  83  N.  W.  Rep.  791. 

Maine.  —  Dwinel  v.  Brown,  54  Me.  468. 

Maryland.  —  Hough  v.  Kugler,  36  Md.  195; 
Geiger  v.  Western  Maryland  R.  Co.,  41  Md.  4; 
Willson  v.  Baltimore,  83  Md.  203,  55  Am.  St. 
Rep.  339. 

Massachusetts. — Shnte  v.  Taylor,  5  Met. 
(Mass.)  61. 

Michigan.  —  Davis  v.  Freeman,  10  Mich. 
t88. 

Missouri.  —  Moore  v.  Platte  County,  8  Mo. 
467;  May  v.  Crawford,  142  Mo.  390;  Cochran 
v.  People's  R.  Co.,  113  Mo.  359. 

Montana. — Wibaux  v.  Grinnell  Live  Stock 
Co.,  9  Mont.  154. 

ATeiv  Hampshire.  —  Chamberlain  r.  Bagley, 

11  N.  H.  234;  Davis  v.  Gillett,  52  N.  H.  126. 


New  York.  —  Colwell  v.  Lawrence,  38  N.  Y. 
71;  Kemp  v.  Knickerbocker  Ice  Co.,  69  N.  Y. 
57;  Little  v.  Banks,  85  N.  Y.  266;  Ward  v. 
Hudson  River  Bldg.  Co.,  125  N.  Y.  230;  Pastor 
v.  Solomon,  (Supm.  Ct.  App.  T.)  26  Misc.  (N. 
Y.)  125;  Staples  v.  Parker,  41  Barb.  (N.  Y.) 
648;  Laurea  v.  Bernauer,  33  Hun  (N.  Y.)  307; 
Shiell  v.  M'Nitt,  9  Paige  (N.  Y.)  101 ;  Beale  v. 
Hayes,  5  Sandf.  (N.  Y.)  64c. 

North  Carolina. —  Lindsay  v.  Anesley,  6  Ired. 
L.  (28  N.  Car.)  1S6;  Burrage  v.  Crump,  3  Jones 
L.  (48  N.  Car.)  330. 

Ohio.  —  Grasselli  v.  Lowden,  11  Ohio  St. 
349- 

Pennsylvania.  —  Shreve  v.  Brereton,  51  Pa. 

St.  175. 

South  Carolina.  —  Bearden  v.  Smith,  11  Rich. 
L.  (S.  Car.)  554. 

Texas.  —  Yetter  v.  Hudson,  57  Tex.  604. 
Wisconsin.  —  Yenner  v.  Hammond,  36  Wis. 
277;  Berrinkott  v.  Traphagen,  39  Wis.  219. 

The  Court  Is  Not  in  the  Least  Degree  Restricted 
by  the  language  of  the  clause  wherein  a  sum 
is  named,  but  is  left  entirely  free  to  deduce 
the  intention  of  the  parties  from  all  portions  of 
the  agreement.    Lansing  v.  Dodd,  45  N.  J.  L. 

The  court  does  not  assume  to  make  a  new 
contract  for  the  parties,  but,  proceeding  on  the 
theory  that  the  parties  have  incorrectly  and 
inconsiderately  expressed  their  intention,  it 
seeks  to  ascertain  the  real  intent  and  then  to 
give  effect  thereto.  Davis  v.  Gillett,  52  N.  H. 
129. 

Due  Weight  Will,  However,  Be  Given  to  the 

Language  or  words  used  in  the  contract,  con- 
sidered in  the  light  of  its  subject-matter  and 
the  surrounding  circumstances,  but  courts 
will  not  be  absolutely  controlled  by  them  if 
the  enforcement  of  the  contract  according  to 
its  terms  would  operate  with  hardship  and  in- 
justice.   Keeble  v.  Keeble,  85  Ala.  552. 

Words  Employed  Yield  to  General  Intent.  — 
Noyes  v.  Phillips,  60  N.  Y.  408.  And  see 
Wibaux  v.  Grinnell  Live  Stock  Co.,  9  Mont. 
154. 

The  Earlier  Cases  seem  to  have  attached 
greater  important  to  the  mere  language  of 
the  parties  than  those  of  a  later  date.  Thus 
it  has  been  laid  down  as  a  general  rule  that 
where  the  parties  expressly  employed  the 
term  "  liquidated  damages,"  the  intent  thus 
expressed  should  never  be  disregarded.  Reilly 
v.  Jones,  r  Bing.  302,  8  E.  C.  L.  519. 

3.  "  Liquidated  Damages  "  Held  Penalty.  — 
England.  —  Boys  v.  Ancell,  7  Scott  364,  5  Bing. 
N.  Cas.  390,  35  E.  C.  L.  146,  2  Arn.  9,  8  L.  J . 
C.  PI.  267,  3  Jur.  316;  Green  v.  Price,  13  M. 
&  W.  695;  Kemble  v.  Farren,  6  Bing.  141,  19 
E.  C.  L.  34. 
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termed  may  be  deemed  liquidated  damages.1  Where,  however,  the  term 
"penalty  "  is  employed,  the  doctrine  of  some  cases  is  that  it  is  to  be  regarded 
as  more  nearly  conclusive  of  the  intent  of  the  parties  than  in  the  opposite  case 
where  the  language  is  "  liquidated  damages."  3 

To  the  TJse  of  the  Terms  "Forfeit,"  "Forfeiture,"  or  "Forfeit  and  Pay"  no  very  uniform 
meaning  has  been  ascribed.  In  some  cases  such  terms  have  been  held  to 
import  a  penalty,3  in  others  liquidated  damages.4    The  true  rule  is  that  the 


Canada.  —  Brown  v.  Taggart,  10  U.  C.  Q.  B. 
183. 

Alabama.  —  Keeble  v.  Keeble,  85  Ala.  552. 

Iowa.  —  Foley  v.  McKeegan,  4  Iowa  5,  66 
Am.  Dec.  107;  Kelly  v.  Fejervary,  (Iowa  1900) 
83  N.  W.  Rep.  791. 

Massachusetts.  —  Fisk  v.  Gray,  n  Allen 
(Mass.)  133. 

Michigan.  —  Davis  v.  Freeman,  10  Mich.  188. 

Missouri. — Moore  v.  Platte  County,  8  Mo. 
467. 

New  Hampshire.  —  Davis  v.  Gillett,  52  N.  H. 
126. 

New  York.  — Colwell  v.  Lawrence,  38  N.  Y. 
75;  Wheatland  v.  Taylor,  29  Hun  (N.  Y.)  70. 

Pennsylvania.  —  Shreve  v.  Brereton,  51  Pa. 
St.  175. 

Wisconsin.  —  Filzpatrick  v.  Cottingham,  14 
Wis.  219. 

If  It  Would  Produce  Manifest  Wrong,  or  Be 
Clearly  Absurd,  to  treat  the  sum  named  as  liqui- 
dated damages  in  that  light,  I  he  use  of  that 
term  will  not  conclude  the  court  from  constru- 
ing it  as  a  penalty.  Dwinel  v.  Brown,  54  Me. 
472.  And  see  Flelcher  v.  Dyche,  2  T.  R.  32; 
Astley  v.  Weldon  2  B.  &  P.  346;  Kemble  v. 
Farren,  6  Bing.  141,  19  E.  C.  L.  34. 

If  the  Whole  Scope  of  the  Instrument  shows 
that  the  sum  named  therein  is  stipulated  for 
as  a  penalty,  the  parties  cannot  constitute  it 
liquidated  damages  by  designating  it  as  such. 
Basye  v.  Ambrose,  28  Mo.  39. 

"  Liquidated  Damages  and  Not  as  a  Penalty."  — 
An  agreement  contained  ihe  following  clause 
at  its  end:  "And  for  the  performance  of  this 
agreement  each  party  binds  himself  to  the 
others  in  the  penalty  of  fifty  pounds,  liquidated 
damages,  and  not  as  a  penalty,  which  fifty 
pounds  shall  be  forfeited  by  him  who  fails  to 
perform  this  agreement,  and  shall  be  recovered 
the  one  of  the  other  in  an  action  of  debt  after 
one  month  from  this  date,  on  default  made  by 
either  party."  It  was  held  that  the  sum  of 
fifty  pounds  was  a  penallv,  not  liquidated 
damages.  Henderson  v.  Nichols,  5  U.  C.  Q. 
B.  398. 

Several  Stipulations  —  Inadequate  or  Excessive 
Compensation.  —  Where  upon  the  face  of  the  in- 
strument it  appears  that  a  sum  named  as  liqui- 
dated damages  will  necessarily  be  an  inade- 
quate compensation  for  the  breach  of  some  of 
the  provisions  and  more  than  enough  for  the 
breach  of  others,  such  sum  will  be  construed 
as  a  penalty  notwithstanding  its  designation 
by  the  parties.  Lampman  v.  Cochran,  16  N. 
Y.  275. 

1.  "  Penalty  "  Held  Liquidated  Damages  —  Eng. 
land.  —  Bonsall  v.  Byrne,  Ir.  R.  1  C.  L.  573,  16 
W.  R.  372;  Jones  v.  Green,  3  Y.  &  J.  299; 
Sainter  v.  Ferguson,  7  C.  B.  716,  62  E.  C.  L. 
716. 

Canada.  —  Chatterton  v.  Crothers,  9  Oni.  683. 
Alabama.  —  Keeble  v.  Keeble,  85  Ala.  552. 

19  C.  of  L.— 26  4°i 


Indiana. — Jaqua  v.  Headington,  114  Ind. 

309. 

Iowa.  —  Foley  v.  McKeegan,  4  Iowa  5,  66 
Am.  Dec.  107.  See  also  Kelly  v.  Fejervary. 
(Iowa  1900)  83  N.  W.  Rep.  791. 

Massachusetts.  —  Pierce  v.  Fuller,  8  Mass. 
223,  5  Am.  Dec.  102. 

New  Hampshire.  —  Chamberlain  v.  Bagley, 
11  N,  H.  234;  Davis  v.  Gillett,  52  N.  H.  126. 

New  York.  —  Pastor  v.  Solomon,  (Supm. 
Ct.  App.  T.)  26  Misc.  (N.  Y.)  125;  Ward  v. 
Hudson  River  Bldg.  Co.,  125  N.  Y.  230. 

A  Sum  Denominated  a  Penalty  or  Forfeiture  will 
be  considered  as  liquidated  damages  where  it 
is  fixed  upon  by  the  parties  as  the  measure  of 
damages,  because  from  the  nature  of  the  case 
the  uncertainty  of  the  proof  or  difficulty  of 
reaching  the  damages  by  proof  has  induced 
them  to  make  the  damages  a  subject  of  previ- 
ous adjustment.  Dwinel  v.  Brown,  54  Me. 
472;  Streeper  v.  Williams,  48  Pa.  St.  450; 
Moore  v.  Colt,  127  Pa.  St.  289,  14  Am.  St.  Rep. 
845. 

On  a  Guarantee  that  a  Vessel  Should  Sail  with 
or  before  any  other  vessel  then  in  the  berth, 
"  under  penalty  of  forfeiting  one-half  the 
freight,"  another  vessel  having  sailed  first,  it 
was  held  that  one-half  of  the  freight  was  re- 
coverable as  liquidated  damages.  Sparrow  v. 
Paris,  7  H.  &  N.  594,  31  L.  J.  Exch.  137,  8  Jur. 
N.  S.  39),  5  L.  T.  N.  S.  799. 

Prima  Facie  Presumption.  —  If  the  sum  re- 
served is  denominated  a  penalty,  the  prima 
facie  presumption  is  that  it  is  intended  merely 
as  security  and  not  as  liquidated  damages. 
Esmond  v.  Van  Benschoten,  12  Barb.  (N.  Y.) 
366. 

2.  "Penalty"  More  Nearly  Conclusive  than 
"  Liquidated  Damages."  —  Smith  v.  Wainwiight, 
24  Vt.  97.  See  also  Tayloe  v.  Sandiford,  7 
Wheat.  (U.  S.)  13;  Hamilton  v.  Overton, 
6  Blackf.  (Ind.)  206,  38  Am.  Dec.  136;  Foley  v. 
McKeegan,  4  Iowa  6,  66  Am.  Dec.  107;  Bur- 
rage  v.  Crump,  3  Jones  L.  (48  N.  Car.)  330. 

3.  Colwell  v.  Lawrence,  38  N.  Y.  75;  Laurea 
v.  Bernauer,  33  Hun  (N.  Y.)  307. 

The  Words  "  to  Forfeit  and  Pay"  have  been 
held  "  not  so  strongly  indicative  of  a  stipula- 
tion in  the  nature  of  a  penalty  as  the  word 
'  penalty  '  itself."  Tayloe  v.  Sandiford,  7 
Wheat.  (U.  S.)  13. 

4.  "Forfeit,"  etc.,  Denoting  Liquidated  Damages 
—  England.  —  Fletcher  v.  Dyche,  2  T.  R.  32. 

Alabama.  —  McCurry  v.  Gibson,  108  Ala.  451, 
54  Am.  St.  Rep.  177. 

New  York.  —  Nobles  v.  Bates,  7  Cow.  (N. 
Y.)  307. 

"'To  Forfeit"  Equivalent  to  "to  Pay."— In 

Streeper  v.  Williams,  48  Pr.  St.  450,  it  was 
held  that  an  agreement  "  to  forfeit  "  the  sum 
named  in  the  event  of  breach  was  equivalent 
to  an  undertaking  "  to  pay,"  and  to  pay  liqui- 
dated damages. 
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construction  to  be  given  to  such  phraseology  will  depend  upon  its  connection 
with  the  other  parts  of  the  instrument,  in  the  light  of  all  the  surrounding 
circumstances.1 

VII.  Where  Actual  Damages  Ascertainable  on  Breach.  —  One  of  the 

most  universally  recognized  indications  that  a  penalty  was  intended,  and  not 
a  mere  liquidation  of  the  damages,  is  that  the  actual  damages  on  a  breach  of 
the  contract  would  be  readily  ascertainable.2  Or  perhaps  the  proposition 
more  accurately  stated  is  that  this  consideration  is  frequently  determinative 
of  the  construction  which  the  courts  will  adopt,  irrespective  of  the  intent  of 
the  parties. 

VIII.  Where  Actual  Damages  Not  Readily  Shown  —  1.  In  General.  — 

Where  the  contract  is  of  such  a  nature  that  the  actual  damages  on  a  breach 
could  not  be  readily  proved  and  recovered  as  such,  the  courts  incline  strongly 
to  the  view  that  a  sum  named  therein  was  intended  as  a  liquidation  of  the 
damages  by  the  parties.3    It  has  been  held,  indeed,  that  the  only  cases  in 


"To  Forfeit  and  Pay."  — In  Cheddick  v. 
Marsh,  21  N.  J.  L.  463,  it  was  held  that  when 
a  party  to  an  agreement  contracts  "  to  forfeit 
and  pay  "  a  certain  sum  of  money,  the  natural 
and  legal  import  of  the  terms  renders  the  sum 
stipulated  damages  or  compensation,  and  not 
a  penalty,  unless  a  contrary  intention  is  to  be 
inferred  from  other  parts  of  the  agreement. 

But  where  an  agreement  declares  that  the 
party  in  default  shall  pay  to  the  other  party  a 
given  sum  as  liquidated  damages,  such  sum, 
prima  facie,  is  to  be  treated  a«  damages,  and 
not  as  a  penalty.  Esmond  v.  Van  Benschoten, 
12  Barb.  (N.  Y.)  366. 

1.  Hall  v.  Crowley,  5  Allen  (Mass.)  304,  81 
Am.  Dec.  745;  Chamberlain  v.  Bagley,  11  N. 
H.  234;  Noyes  v.  Phillips,  60  N.  Y.  408. 

2.  Actual  Damages  Ascertainable  in  Breach  — 
England.  —  Horner  v.  Flintoff,  9  M.  &  W.  678; 
Edwards  v.  Williams,  5  Taunt.  247,  1  E.  C.  L. 
94;  Atkyns  v.  Kinnier,  4  Exch.  776. 

United  States.  —  Davis's  Case,  17  Ct.  CI.  201. 

Alabama.  —  Watts  v.  Sheppard,  2  Ala.  425. 

California.  —  Eva  v.  McMahon,  77  Cal.  467; 
Greenleaf  v.  Stockton  Combined  Harvester, 
etc.,  Works,  78  Cal.  606;  Drew  <v.  Pedlar,  S7 
Cal.  443,  22  Am.  St.  Rep.  257. 

Illinois. — North,  etc.,  Rolling  Stock  Co.  v. 
O'Hara,  73  111.  App.  691. 

Iowa.  —  Kelly  v.  Fejervarv,  (Iowa  1900)  83 
N.  W.  Rep.  791. 

Kansas. — -St.  Louis,  etc.,  [R.  Co.  v.  Shoe- 
maker, 27  Kan.  677. 

Maine.  —  Dwinel  v.  Brown,  54  Me.  472;  Bur- 
rill  v.  Daggett,  77  Me.  545. 

Maryland.  — Geiger  v.  Western  Maryland  R. 
Co.,  41  Md.  15;  Willson  v.  Baltimore,  83  Md. 
203,  55  Am.  St.  Rep.  339. 

Massachusetts. — Lynde  v.  Thompson,  2  Allen 
(Mass.)  456;  Hall  v.  Crowley,  5  Allen  (Mass.) 
304,  81  Am.  Dec.  745;  Brown  v.  Bellows,  4 
Pick.  (Mass.)  179;  Higginson  v.  Weld,  14  Gray 
(Mass.)  165. 

Minnesota.  —  Mason  v.  Callender,  2  Minn. 
350,  72  Am.  Dec.  102. 

Mississippi:  —  Bright  v.  Rowland,  3  How. 
(Miss.)  398, 

Missouri.  —  Cochran  v.  People's  R.  Co.,  113 
Mo.  359. 

Nebraska.  —  Squires  v.  Elwood,  33  Neb.  126. 
New  Jersey.  —  Lansing  v.  Dodd,  45  N.  J.  L. 
525- 


New  York.  —  Ward  v.  Hudson  River  Bldg. 
Co..  125  N.  Y.  230;  Pastor  v.  Solomon,  (Supm. 
Ct.  App.  T.)  26  Misc.  (N.  Y.)  125;  Spear  v. 
Smith,  1  Den.  (N.  Y.)  464;  Hoag  v.  McGinnis, 
22  Wend.  (N.  Y.)  163;  Laurea  v.  Bernauer,  33 
Hun  (N.  Y.)  307. 

Pennsylvania. — Shreve  v.  Brereton,  51  Pa. 
St.  175;  Burr  v.  Todd,  41  Pa.  St.  206. 

Tennessee.  —  McWhirter  v.  Douglas,  1  Cold  w. 
(Tenn.)  591. 

Utah.  —  Mcintosh  v.  Johnson,  8  Utah  359. 
Wisconsin.  —  Fitzpalrick  v.  Cottingham,  14 
Wis.  219. 

3.  Actual  Damages  Not  Readily  Shown  —  Eng- 
land.—  Sainter  v.  Ferguson,  7  C.  B.  716,  62  E. 
C.  L.  716;  Ranger  v.  Great  Western  R.  Co.,  5 
H.  L.  Cas.  72;  Galsworthy  v.  Strutt,  1  Exch. 
659;  Fletcher  v.  Dyche.  2  T.  R.  32;  Cass  v. 
Thompson,  5  W.  R.  289;  Greene.  Price,  13  M. 
&  W.  695;  Bonsall  v.  Byrne,  Ir.  R.  I  C.  L.  573, 
16  W.  R.  372. 

Canada.  —  Bank  of  British  North  America  v. 
Simpson,  24  U.  C.  C.  P.  354;  Schrader  v.  Lillis, 
10  Ont.  358;  Halton  County  v.  Grand  Trunk 
R.  Co.,  19  Ont.  App.  252,  21  Can.  Sup.  Ct.  716. 

United  States.  — Charleston  Fruit  Co.  v. 
Bond,  26  Fed.  Rep.  18;  U.  S.  v.  Hatch,  1  Paine 
(U.  S.)  336. 

Alabama.  —  Watts  v.  Sheppard,  2  Ala.  425; 
Keeble  v.  Keeble,  85  Ala.  552. 

Arkansas.  —  Williams  v.  Green,  14  Ark.  315; 
Nilson  v.  Jonesboro,  57  Ark.  168. 

California.  —  California  Steam  Nav.  Co.  v. 
Wright,  6  Cal.  258;  Fisk  v.  Fowler,  10  Cal. 
512;  Eva  v.  McMahon,  77  Cal.  467;  Greenleaf 
v.  Stockton  Combined  Harvester,  etc.,  Works, 
78  Cal.  606;  Drew  v.  Pedlar,  87  Cal.  443,  22 
Am.  St.  Rep.  257. 

Colorado.  —  Carson  v.  Arvantes,  10  Colo. 
App.  382. 

Connecticut.  —  Tingley  v.  Cutler,  7  Conn.  291. 
Georgia.  —  Sanders  v.  Carter,  91  Ga.  450. 
Illinois. —  Gobble  v.  Linder,  76  111.  157;  Pop- 
pers v.  Meagher,  148  111.  192;  Hennessy  v. 
Metzger,  152  111.  505,  43  Am.  St.  Rep.  267. 

Indiana.  —  Miller  v.  Elliott,  1  Ind.  484.50 
Am.  Dec.  475;  Duffy  v.  Shockey,  11  Ind.  70,  71 
Am.  Dec.  348;  Brown  v.  Maulsby,  17  End.  10; 
Studabaker  v.  White.  31  Ind.  211,  99  Am.  Dec. 
628;  Jaqua  v.  Headington,  114  Ind.  309;  Ham- 
ilton v.  Overton,  6  Blackf.  (Ind.)  206,  3S  Am. 
Dec.  136. 
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which  the  courts  will  carry  into  effect  an  agreement  to  pay  a  fixed  and  stipu- 
lated amount  of  damages  are  those  of  such  nature  that  the  damages  resulting 
from  a  breach  are  not  regulated  with  certainty  by  any  rule  of  law  and  cannot 
be  readily  ascertained  by  a  jury.'  In  proportion,  therefore,  as  the  difficulty 
of  ascertaining  the  actual  damages  by  proof  is  greater  or  less  where  this  diffi- 
culty grows  out  of  the  nature  of  such  damages,  in  like  proportion  is  the  pre- 


lowa.  —  Wolf  v.  Des  Moines,  etc.,  R.  Co.,  64 
Iowa  380;  Kelly  v.  Fejervary,  (Iowa  igoo)  83 
N.  W.  Rep.  791. 

Maine,  —  Gammon  v.  Howe,  14  Me.  250; 
Holbrook  v.  Tobey,  66  Me.  410,  22  Am.  Rep. 
581;  Jones  v.  Binford,  74  Me.  439;  Smilh  v. 
Wedgwood,  74  Me.  457. 

Maryland.  —  Geiger  v.  Western  Maryland 
R.  Co.,  41  Md.  4:  Pennsylvania  R.  Co.  v. 
Reichert,  58  Md.  261. 

Massachusetts.  — Cushing  v.  Drew,  97  Mass. 
445;  Lynde  v.  Thompson,  2  Allen  (Mass.) 
456. 

Mississippi. — Bright  v.  Rowland,  3  How. 
(Miss.)  398. 

Missouri.  —  Morse  v.  Rathbun,  42  Mo.  594; 
May  v.  Crawford,  142  Mo.  390;  Cochran  v. 
People's  R.  Co.,  113  Mo.  359. 

New  York.  —  Cotheal  v.  Talmage,  9  N.  Y. 
551,  61  Am.  Dec.  716;  Mawson  v.  Leavitt,  (N. 
Y.  City  Ct.  Gen.  T.)  16  Misc.  (N.  Y.)  289; 
Kemp  v.  Knickerbocker  Ice  Co.,  69  N.  Y.  57; 
Little  v.  Banks,  85  N.  Y.  266;  Tode  v.  Gross, 
(Supm.  Ct.  Gen.  T.)  4  N.  Y.  Supp.  402;  Pastor 
v.  Solomon,  (Supm.  Ct.  App.  T  )  26  Misc. 
(N.  Y.)  125;  Peekskill,  etc.,  R.  Co.  v.  Peek- 
skill,  21  N.  Y.  App.  Div.  94;  Esmond  v.  Van 
Benschoten,  12  Barb.  (N.  Y.)  366;  Birdsall  v. 
Twenty-third  St.  R.  Co.,  8  Daly  (N.  Y.)4ic.; 
Bagley  v.  Peedie,  5  Sandf.  (N.  Y.)  192;  Wil- 
liams v.  Dakin,  22  Wend.  (N.  Y.)  201. 

North  Carolina. —  Pendleton  v.  Electric  Light 
Co.,  121  N.  Car.  20. 

Ohio.  —  Grasselli  v.  Lowden,  11  Ohio  St.  349; 
Waggoner  v.  Cox,  40  Ohio  St.  539. 

Pennsylvania.  —  Shreve  v.  Brereton,  51  Pa. 
St.  175;  Powell  v.  Burroughs,  54  Pa.  St.  329: 
Wolfl  Creek  Diamond  Coal  Co.  v.  Schultz,  71 
Pa.  St.  180;  Stover  v.  Spielman,  1  Pa.  Super. 
Ct.  526;  Malone  v.  Philadelphia,  147  Pa.  Si. 
416,  29  W.  N.  C.  (Pa.)  451. 

South  Dakota.  —  Barnes  v.  Clement,  12  S. 
Dak.  270. 

Texas.  —  Indianola  v  Gulf,  etc.,  R.  Co.,  56 
Tex.  594;  Collier  v.  Betterton,  87  Tex.  440; 
Talkin  v.  Anderson,  (Tex.  1892)  19  S.  W.  Rep. 
852;  Harris  County  v.  Donaldson,  20  Tex. 
Civ.  App.  9. 

Utah.  —  Mcintosh  v.  Johnson,  8  Utah  359. 

Washington.  —  Everett  Land  Co.  v.  Maney, 
16  Wash.  552. 

Wisconsin.  —  Pierce  v.  Jung,  10  Wis.  30;  Fitz- 
patrick  v.  Cottingham,  14  Wis.  219;  Ryan  v. 
Martin,.  16  Wis.  57. 

Wyoming  Territory.  —  Ivinson  v.  Althorp,  I 
Wvo.  71. 

The  Reason  for  This  is  that  in  such  cases  the 
parties  themselves  are  more  intimately  ac- 
quainted with  all  the  peculiar  circumstances 
surrounding  the  transaction,  and  are  therefore 
better  able  to  compute  the  actual  or  probable 
damages,  than  a  court  or  jury  from  any  evi- 
dence that  can  be  adduced.  Jaquith  v.  Hud- 
son, 5  Mich.  123.    See  to  the  same  effect  Crisdee 


v.  Bolton,  3  C.  &  P.  240,  14  E.  C.  L.  286; 
Cotheal  v.  Talmage,  9  N.  Y.  551,  61  Am.  Dec. 
716. 

Whero  Damages  in  Discretion  of  Jury.  —  In 

Tingley  v.  Cutler,  7  Conn.  291,  the  rule  was 
stated  to  be  that  where  it  is  agreed  that  if  a 
party  do  or  omit  something  which  may  be  in- 
jurious to  another,  a  sum  shall  be  paid,  this 
sum  may  be  considered  liquidated  damages  in 
all  cases  where  the  damages  are  uncertain  and 
depend  on  the  discretion  of  the  jury. 

Construction  Irrespective  of  Language  Employed. 
—  Where  the  contract  is  of  such  a  nature  that 
the  actual  damages  on  a  bieach  would  be 
difficult  of  ascertainment,  a  stipulation  for  an 
amount  to  be  paid  upon  a  breach  will  be  con- 
sidered as  a  liquidation  of  damages,  and  not 
as  a  provision  for  a  penalty,  irrespective  of 
the  language  used  by  the  parties.  Pastor 
v.  Solomons,  (Supm.  Ct.  App.  T.)  26  Misc. 
(N.  Y.)  T25. 

Damages  for  Delay  in  the  Completion  of  a  House 
were  held  to  be  so  uncertain  that  a  stipulation 
to  pay  a  certain  sum  indicated  an  intention  to 
agree  upon  a  fixed  measure  of  damages,  and 
not  to  pay  such  sum  as  a  penalty  merely. 
Hennessy  v.  Metzger,  152  111.  505,  43  Am.  St. 
Rep.  267;  Hall  v.  Crowley,  5  Allen  (Mass.)  304, 
81  Am.  Dec.  745. 

Transaction  Between  Partners. —  Where  one 
partner  agreed  in  writing  to  sell  to  a  copartner 
his  interest  in  the  partnership  property,  con- 
sisting of  a  store,  stock  of  goods  and  fixtures, 
and  other  property,  the  contract  also  providing 
that  in  case  either  party  should  break  the  con- 
tract he  should  forfeit  to  the  other  the  sum  of 
five  hundred  dollars,  it  was  held  that  such  sum 
was  intended  as  liquidated  damages  and  not 
as  a  penalty.  Maxwell  v.  Allen,  78  Me.  32,  57 
Am.  Rep.  783. 

Rule  by  Statute. —  In  California,  Civ.  Code, 
1670,  1671,  provides  that  every  contract  in 
whirh  the  amount  of  damages  to  be  paid  on  a 
breach  is  determined  in  advance  is  to  that  ex- 
tent void,  except  where,  from  the  nature  of  the 
case,  it  would  be  "  impracticable  or  extremely 
difficult  "  to  fix  the  actual  damages.  It  was 
held,  under  this  statute,  that  a  provision  in  a 
contract  for  the  sale  of  grain  bags,  to  the  effect 
that  the  vendor  should  pay  to  the  vendee  as 
liquidated  damages  three  cents  for  each  bag 
which  he  refused  or  neglected  to  deliver,  was 
not  enforceable.  Pacific  Factor  Co.  v.  Adler,  90 
Cal.  no.  And  where  the  defendant  hired  the 
plaintiff's  lighter  and  agreed  to  return  it  in 
good  condition,  and  if  lost,  ordamaged  to  such 
an  extent  that  it  could  not  be  put  in  the  same 
good  condition  as  when  received,  to  pay  three 
thousand  five  hundred  dollars  for  the  lighter, 
it  was  held  that  the  contract  was  void  so  far  as 
it  attempted  to  fix  such  amount.  Wilmington 
Transp.  Co.  v.  O'Neil,  98  Cal.  1. 

1.  Mason  v.  Callender,  2  Minn.  350,  72  Am. 
Dec.  102. 
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sumption  more  or  less  strong  that  the  parties  intended  to  fix  the  amount  as 
liquidated  damages.1 

2.  Various  Causes  of  Uncertainty  or  Difficulty  in  Showing  Actual  Damages.  — 

The  rule  is  the  same  whether  on  account  of  the  subject-matter  of  the  contract 
the  damages  would  be  uncertain  and  difficult  of  ascertainment  by  pecuniary 
standards,  or  whether  the  damages  would  be  of  doubtful  recovery  because  of 
remoteness,  as  depending  on  extraneous  circumstances.2  So  the  same  princi- 
ple has  been  held  to  control  where  the  damages  might  be  difficult  of  ascertain- 
ment for  the  reason  that  the  evidence  of  their  extent  is  in  the  control  of  the 
defaulting  party. 3 

3.  Uncertainty  of  Actual  Damages  Not  Conclusive  of  Construction.  —  The  cir- 
cumstance, however,  that  the  actual  damages  on  a  breach  would  not  be  readily 
determinable  is  not  conclusive  of  the  construction  of  the  contract.4  The 
stipulated  sum  must  also  be  reasonable  in  amount,  or  at  least  not  manifestly 

unreasonable.5 

4.  Extent  of  Uncertainty.  —  The  mere  recital  in  a  contract  that  in  conse- 
quence of  the  difficulty  of  ascertaining  the  injury  which  would  result  from  a 
nonperformance  the  parties  agreed  upon  the  sum  as  stipulated  damages  is  not 
itself  proof  of  the  fact  that  there  is  such  a  difficulty.0  The  extent  of  the 
uncertainty  which  will  warrant  the  construction  that  liquidated  damages  and 
not  a  penalty  was  intended  has  never  been  definitely  settled.7 


1.  Jaquith  v.  Hudson,  5  Mich.  123. 

2.  Remoteness.  —  Williams  v.  Green,  14  Ark. 
315;  Jaquith  v.  Hudson,  5  Mich.  123;  Ward  v. 
Hudson  River  Bldg.  Co.,  125  N.  Y.  230 

Where  Dependent  on  Extraneous  Circumstances. 
—  Where  damages  are  in  their  nature  uncer- 
tain and  incapable  of  definite  ascertainment, 
and  may  depend  upon  extraneous  circum- 
stances, the  amount  named  will  be  deemed 
liquidated  damages  and  not  a  penally.  Ward 
v.  Hudson  River  Bldg.  Co.,  125  N.  Y.  230. 

Profits. —  Where  the  defendant  agreed  to 
exchange  certain  merchandise  and  live  slock 
for  the  plaintiff's  land,  worth  approximately 
one  thousand  six  hundred  dollars,  the  parties 
mutually  binding  themselves  to  pay  five  hun- 
dred dollars  in  case  of  default,  it  was  held  that 
such  sum  was  recoverable  as  liquidated  dam- 
ages, as  the  plaintiff's  loss  upon  a  breach  was 
uncertain  by  reason  of  the  fact  that  it  would 
be  impossible  for  him  to  show  what  profits  he 
might  have  made  by  a  resale  of  the  goods  or 
stock,  or  what  other  losses  he  sustained  by  the 
disappointment  in  his  contemplated  arrange- 
ment.   Williams  v.  Green,  14  Ark.  315. 

3.  Evidence  of  Extent  of  Damages  in  Control  of 
Other  Party. —  Where  it  was  provided  in  the 
conlract  of  employment  of  a  street-car  con- 
ductor that  he  should  forfeit  fifleen  dollars 
if  he  should,  contrary  to  instructions,  receive 
personally  a  fare  from  a  passenger,  the  sum 
named  was  held  to  be  liquidated  damages. 
Birdsall  v.  Twenty-third  St.  R.  Co.,  8  Daly  (N. 
Y.)  419.  See  also  Wooster  v.  Kisch,  26  Hun 
(N.  Y.)  61. 

4.  Uncertainty  Not  Conclusive.  —  Nash  v. 
Hermosilla,  9  Cal.  584,  70  Am.  Dec.  676; 
Knox  Rock  Blasting  Co.  v.  Grafton  Stone  Co., 
16  Ohio  Cir.  Ct.  21,  8  Ohio  Cir.  Dec.  47S. 

5.  Reasonableness  of  Amount.  —  See  Willson  v. 
Baltimore,  83  Md.  203,  55  Am.  St.  Rep.  339; 
Cotheal  v.  Taltnage,  9  N.  Y.  551,  61  Am.  Dec. 
716.  See  further  infra,  this  title,  Where  Sum 
Named  Disproportionate  to  Actual  Damages* 


6.  Contract  Recital  as  to  Uncertainty. —  Watts 

v.  Sheppard,  2  Ala.  425;  Pacific  Factor  Co.  v. 
Adler,  90  Cal.  no. 

The  Testimony  of  a  Witness  to  the  effect  that 
it  was  impossible  to  ascertain  the  value  of  a 
mining  claim  was  held  not  to  prove  that  the 
value  of  the  claim  could  not  be  ascertained,  so 
that  a  sum  in  a  bond  conditioned  for  the  con- 
veyance thereof  might  be  deemed  liquidated 
damages  and  not  a  penalty,  where  it  did 
not  appear  that  the  witness  had  visited  and 
examined  the  premises  or  had  any  knowledge 
thereof.    O'Keefe  -•.  Dyer,  20  Mont.  477. 

7.  The  Better  Doctrine  has  been  held  to  be 
that  where  the  damages  ate  at  all  uncertain  or 
unliquidated,  the  parties  ought  to  be  allowed 
to  anticipate  and  stipulate  them,  if  they  choose 
to  do  so.    Williams  v.  Green,  14  Ark.  327. 

Annuities.  —  Where  a  bond  stipulated  for  the 
payment  of  an  annuity  to  the  obligee  for  life, 
giving  to  the  obligee  the  option  on  default  to 
sue  for  a  sum  in  gross,  it  was  held  that  the 
case  was  one  in  which  the  damages  arising 
upon  a  breach  were  uncertain,  notwithstand- 
ing a  resort  to  the  annuity  tables,  because 
when  applied  to  an  individual  case  such  tables 
are  usually  inexact.  Waggoner  v.  Cox,  40 
Ohio  St.  539;  Berinkott  v.  Traphagen,  39  Wis. 
219. 

But  in  Hallock  v.  Slater,  9  Iowa  599,  a  bond 
for  the  payment  of  two  hundred  dollars,  con- 
ditioned to  be  void  upon  the  support  and  main- 
tenance of  the  obligees  during  the  term  of  their 
natural  lives,  was  held  to  be  penal  in  its  nature, 
only  the  actual  damages  sustained  being  re- 
coverable thereon. 

So  in  an  action  on  a  written  contract  binding 
the  makers  to  pay  to  I.  C.  three  hundred  dol- 
lars, "  so  as  to  secure  unto  her  the  sum  of  six- 
teen dollars  and  sixty-six  cents  and  two  thirds 
of  a  cent  annually  *  *  *  during  her  nat- 
ural lifetime,"  being  an  annuity  payable  to 
her  by  one  of  the  makers,  with  a  provision  that 
in  case  of  any  default  in  the  payment  of  an 
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IX.  Contracts  for  Performance  of  Single  Thing  —  1.  In  General.  —  The 

fact  that  a  contract  is  for  the  performance  of  a  single  act  or  condition  is 
regarded  by  the  courts  as  favoring  the  construction  that  a  stipulated  sum  to 
be  paid  on.  nonperformance  is  to  be  regarded  as  liquidated  damages  rather 
than  as  a  penalty. 1 

2.  Several  Acts  Constituting  Single  Transaction.  —  A  series  of  acts  to  be  done 
by  either  party  in  consummation  of  a  particular  transaction  may,  however, 
well  be  regarded  as  but  one  entire  whole,  so  that  a  sum  reserved  upon  a  breach 
may  be  recoverable  as  liquidated  damages.2  So  the  refraining  from  the  several 
acts  specified  in  an  injunction  and  recited  in  a  bond  given  to  secure  release 
from  imprisonment  for  violation  of  the  writ  has  been  held  to  come  within  this 
rule.11 

X.  Contracts  for  Performance  of  Several  Conditions  —  1.  In  General.  — 

Where  a  contract  providing  for  the  performance  of  several  distinct  conditions 
stipulates  for  the  payment  of  a  sum  in  gross  for  a  breach,  such  sum  will  in 
general  be  construed  as  a  penalty  and  not  as  liquidated  damages,  because  it  is 
not  to  be  supposed  that  the  parties  in  fact  regarded  as  damages  a  sum  which, 
according  to  the  terms  of  the  contract,  would  be  alike  payable  on  a  breach  of 
any  one  or  of  all  of  the  conditions  named.  4  If  the  parties  would  stipulate  the 
damages  in  such  case,  they  should  express  the  sum  to  be  paid  upon  each  dis- 
tinct breach.5  This  rule  does  not,  of  course,  apply  where,  though  the  con- 
tract provides  for  the  performance  of  several  acts  by  the  parties  thereto,  the 


annuity  the  whole  sum  of  Ihree  hundred  dol- 
lars should  be  paid  as  in  the  nature  of  a  penal 
bond,  it  was  held  I  bat  no  more  could  be  recov- 
ered than  the  amount  due  on  the  annuity. 
Cairnes  v.  Knight,  17  Ohio  St.  68.  And  sea 
Lane  v.  Wingate,  3  Ited.  L.  (25  N.  Car.)  326. 
The  later  case  of  Waggoner  v.  Cox,  40  Ohio 
St.  539,  does  not  refer  to  Cairnes  v.  Knight,  17 
Ohio  St.  68. 

1.  Contract  for  Single  Act  cr  Condition  —  Eng~ 
land.  —  Sainter  v.  Ferguson,  7  C.  B.  731,  62  E. 
C.  L.  731;  Sparrow  v.  Paris,  7  H.  &  N.  504,  31 
L.  J.  Exch.  137,  8  Jur.  N.  S.  391,  5  L.  T.  N.  S. 
799;  Law  v.  Redditch  Local  Board,  (1892)  1  Q. 
B.  127. 

Canada.  —  Strickland  v.  William*,  68  L.  T. 
Q.  B.  241,  (1899)  1  0  B.  382,  80  L.  T.  N.  S.  4; 
Schrader  v.  Lillis,  10  Ont.  358. 

Arkansas.  —  Williams  v.  Green,  14  Ark.  315. 

Georgia.  —  Swift  v.  Crow,  17  Ga.  609. 

Indiana.  —  Hamilton  v.  Overton,  6  Blackf. 
(Ind.)  206,  38  Am.  Dec,  136;  Duffy  v.  Shockey, 
11  Ind.  70,  71  Am.  Dec.  348. 

Iowa.  —  Kelly  v.  Fejervary,  (Iowa  1900)  83 
N.  W.  Rep.  791. 

Massachusetts.  ■ — Cushing  v.  Drew,  97  Mass. 
445- 

Ohio.  —  Grasselli  v.  Lowden,  11  Ohio  St.  349. 

In  Swift  v.  Crow,  17  Ga.  609,  the  court  said: 
"  If  the  agreement  provide  that  a  certain  sum 
shall  be  paid  in  the  event  of  performance  or 
non  per  form  ance  of  a  pa  rlicular  specified  ac£,  i  n 
regard  to  which  damages  may  arise  in  case  of 
default,  and  there  be  no  words  evincing  an 
intention  that  the  sum  reserved  in  case  of  a 
breach  shall  be  viewed  only  as  a  penalty,  such 
sum  mav  be  recovered  as  liquidated  damages." 

2.  Several  Acts  Tending  to  One  End  —  A  rkansas. 
—  Williams  v.  Green,  14  Ark.  315. 

New  York  — Clement  v.  Cash,  21  N.  Y.  253; 
Mundy  v.  Culver,  18  Barb.  (N.  Y.)  336. 

Canada.  — Craig  v.  Dillon,  6  Ont.  App.  116; 
Schrader  v.  Lillis,  10  Ont.  358. 
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Removal  of  Stones  and  Fence.  —  Craig  v.  Dillon, 
6  Ont.  App.  1 16. 

Contract  to  Convey  Land,  Storehouse,  and  Stock 
of  Goods.  —  Mundy  v.  Culver,  18  Barb.  (N.  Y.) 
336.    See  also  Clement  v.  Cash,  21  N.  Y.  253. 

3.  Injunction  —  Bond  Conditioned  to  Obey.  — 
Strickland  v.  Williams,  68  L.  J.  Q.  B.  241, 
(1899)  1  Q.  B.  382,  80  L.  T.  N.  S.  4. 

4.  Contracts  for  Performance  of  Several  Con- 
ditions—  England.  —  Aikvns  v.  Kinnier,  4 
Exch.  776;  Reindel  v.  Schell,  4  C.  B.  N.  S.  97, 
93  E.  C.  L.  97,  27  L.  J.  C.  PI.  146,  4  Jur.  N.  S. 
310;  Kemble  v.  Farren,  6  Bing.  141,  19  E.  C. 
L.  34,  3  M.  81  P.  425,  3  C.  &  P.  623,  14  E.  C.  L. 
490,  7  L.  J.  C.  PI.  258,  31  Rev.  Rep.  366. 

Alabama.  —  Watts  v.  Sheppard,  2  Ala.  425; 
Keeble  v.  Keeble,  85  Ala.  552. 

Georgia.  —  Swift  v.  Crow,  17  Ga.  609. 

Iowa.  —  Foley  v.  McKeegan,  4  Iowa  8,  66 
Am.  Dec.  107;  Kelivz\  Fejervary,  (Iowa  igoo) 
83  N.  W.  Rep.  791. 

Minnesota.  —  Carter  v.  Strom,  41  Minn.  522. 

Missouri. — Hammer  v.  Breidenbacn,  31 
Mo.  49. 

Ohio.  —  Berry  v.  Wisdom,  3  Ohio  St.  244. 

Oregon.  —  Wilhelm  v.  Eaves,  21  Oregon  194. 

Pennsylvania.  —  Curry  v.  Larer,  7  Pa.  St.  470, 
49  Am.  Dec.  486. 

South  Carolina.  —  Owens  v.  Hodges,  I  Mc- 
Mull.  L.  (S.  Car.)  106. 

Where  a  Contract  for  the  Construction  of  a  Build- 
ing provided  that  the  employer  should  pay  cer- 
tain portions  of  the  contract  price  at  certain 
times,  and  that  he  should  furnish  all  materials 
as  fast  as  they  were  needed,  and  in  default  of 
the  performance  of  any  of  the  conditions  he 
would  pay  one  thousand  dollars  fixed  and 
stipulated  damages,  it  was  held  that  the  sum 
named  was  in  the  nature  of  a  penalty.  Fitz- 
patrick  v.  Cottingham,  14  Wis.  219. 

5.  Boys  v.  Ancell,  7  Scott  364,  5  Bing.  N. 
Cas.  390,  2  Am.  9,  8  L.  J.  C  PI.  267,  3  Jur, 
316;  Watts  v.  Sheppard,  2  Ala.  425. 
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stipulation  for  the  payment  of  a  stated  sum  is  only  in  case  of  a  breach  of  all 
the  conditions.1 

2.  Conditions  Varying  in  Importance.  —  The  doctrine  that  a  stipulated  sum 
in  gross  to  be  paid  on  the  breach  of  a  contract  for  the  performance  of  several 
conditions  is  a  penalty  and  not  liquidated  damages  is  specially  applicable 
where  the  different  acts  to  be  performed  are  of  unequal  degrees  of  importance.3 
In  such  case  the  circumstance  that  the  same  amount  is  made  pa3^able  on  the 
nonperformance  of  a  number  of  acts  of  widely  variant  relative  consequence  is 
deemed  to  be  inconsistent  with  an  intent  to  liquidate  the  damages  on  any 
theory  of  compensation.3 

3.  "Where  Actual  Damages  Uncertain.  —  In  some  cases,  however,  an  amount 
stated  will  be  deemed  to  be  liquidated  damages,  if  not  wholly  disproportion- 
ate to  the  probable  actual  loss,  although  the  contract  provides  for  the  per- 
formance of  several  conditions,  if  in  each  instance  the  damages  on  a  breach 
would  be  uncertain  and  difficult  of  estimate.4    And  the  same  rule  applies 


1.  Catton  v.  Bennett,  51  L.  T.  N.  S.  70;  Es- 
mond v.  Van  Benschoten,  12  Barb.  (N.  Y.)  366; 
Lampman  v.  Cochran,  19  Barb.  (N.  Y.)  388. 
And  see  Wallis  v.  Smith,  52  L.  J.  Ch.  14.5,  21 
Ch.  D.  243,  47  L.  T.  N.  S.  3S9,  31  VV.  R.  214. 

2.  Conditions  Varying  in  Importance.  —  Eng- 
land. —  Boys  v.  Ancell,  5  Bing.  N.  Cas.  390,  35 
E.  C.  L.  146,  7  Scott  364;  Kemble  v.  Farren,  6 
Bing.  141,  19  E.  C.  L.  34;  Charrington  v. 
Laing,  6  Bing.  242,  19  E.  C.  L.  67;  Reilly 
v.  Jones,  1  Bing.  302,  8  E.  C.  L.  519;  Magee 
v.  Lavell,  L.  R.  9  C.  P.  115;  In  re  Newman,  4 
Ch.  D.  724;  Elphinstone  v.  Monkland  Iron, 
etc.,  Co.,  11  App.  Cas.  132;  Davies  v.  Penton, 
6  B.  &  C.  216,  13  E.  C."L.  147;  Astley  v.  Wel- 
don,  2  B.  &  P.  346,  5  Rev.  Rep.  618;  Wallis  v. 
Smith,  21  Ch.  D.  250;  Dimech  v.  Corlett,  12 
Moo.  P.  C.  199;  Willson  v.  Love,  (1896)  1  Q. 
B.  626,  74  L.  T.  N.  S.  580;  Betts  v.  Burch,  4 
H.  &  N.  506,  1  F.  &  F.  485;  Horner  v.  Flintoff, 
9  M.  &  W.  678. 

Canada. — Ainslie  v.  Chapman,  5  U.  C.  Q. 
B.  313- 

United  States.  —  Charleston  Fruit  Co  v. 
Bond,  26  Fed.  Rep.  18. 

Alabama.  —  Watts  v.  Sheppard,  2  Ala.  425. 

California.  —  Nash  v.  Hermosilla,  9  Cal. 
584,  70  Am.  Dec.  676. 

Florida.  —  Smith  v.  Newell,  37  Fla.  147. 

Indiana.  —  Carpenter  v.  Lockhart,  I  Ind. 
434;  Hamilton  v.  Overton,  6  Blackf.  (Ind.) 
206,  38  Am.  Dec.  136. 

Iowa.  —  Kelly  v.  Fejervary,  (Iowa  1900)  83 
N.  W.  Rep.  791. 

Aransas.  —  Heatvvole  v.  Gorrell,  35  Kan.  696. 

Massachusetts. — Lynde  v.  Thompson,  2  Allen 
(Mass.)  456;  Hall  v.  Crowley,  5  Allen  (Mass.) 
304,  81  Am.  Dec.  745;  Wallis  v.  Carpenter,  13 
Allen  (Mass.)  19. 

Michigan.  —  Jaquith  v.  Hudson,  5  Mich.  123; 
Daily  v.  Litchfield,  10  Mich.  29. 

Minnesota.  —  Carter  v.  Strom,  41  Minn.  522. 

Missouri.  —  May  v.  Crawford,  142  Mo.  390. 

New  Jersey.  —  Monmouth  Park  Assoc.  v. 
Warren,  55  N.  J.  L.  598. 

New  York. — Staples  v.  Patker,  41  Barb. 
(N.  Y.)  648;  Jackson  v.  Baker,  2  Edw.  (N.  Y.) 
471;  Beale  v.  Hayes,  5  Sandf.  (N.  Y.)  640. 

North  Carolina.  —  Thoroughgood  v.  Walker, 
2  Jones  L.  (47  N.  Car.)  15. 

Ohio.  —  Berry  v.  Wisdom,  3  Ohio  St.  241; 
Grasselli  v.  Lowden,  11  Ohio  St.  361. 


Pennsylvania. — Shreve  v.  Brerelon,  51  Pa. 
St.  175;  Keck  v.  Bieber,  148  Pa.  St.  645,  33 
Am.  St.  Rep.  846. 

Wisconsin.  —  Pierce  v.  Jung,  10  Wis.  30; 
Lyman  v.  Babcock,  40  Wis.  503. 

Where  a  Note  Was  Executed  to  Be  Paid  upon 
the  Breach  of  an  Agreement  in  which  there  were 
several  covenants,  some  of  more  importance 
than  others,  and  the  damages  for  the  breach 
of  some  of  them  could  be  easily  ascertained,  it 
was  held  that  the  sum  mentioned  in  the  note 
should  be  considered  as  a  penalty,  and  not  as 
liquidated  damages.  Berry  v.  Wisdom,  3  Ohio 
St.  241. 

Principle  Stated  Not  Conclusive  Test.  —  While 
the  fact  that  some  of  the  particulars  of  the 
agreement  are  less  weighty  than  others  is  an 
imponant  consideration  in  reaching  the  true 
intent  of  the  parties,  it  is  not  an  absolute 
guide  thereto.  The  true  quesiion  is  whether, 
in  view  of  the  actual  breach  complained  of, 
the  sum  mentioned  in  the  contract  is  to  be 
fairly  regarded  as  penalty  or  as  a  fair  measure 
of  the  real  damage  in  the  estimation  of 
the  parties  most  familiar  with  the  probable 
effects  of  the  breach.  May  v.  Crawford,  142 
Mo.  390. 

Criticism  and  Qualification  of  General  Rule.  — 

It  has  been  held,  however,  tha':  the  rule  stated 
in  the  text  has  no  foundation  in  principle  or 
authority  unless  one  of  the  things  to  be  done 
under  the  agreement  is  to  pay  a  sum  of 
money,  and  the  agreement  is  to  pay  a  larger 
sum  as  liquidated  damages  in  case  of  a  failure 
to  perform  any  or  either  of  the  stipulations. 
Clement  v.  Cash,  21  N.  Y.  258.  And  see 
Cotheal  <-.  Talmage,  9  N.  Y.  551,  61  Am.  Dec. 
716. 

3.  Horner  v.  Flintoff,  9  M.  &  W.  678.  See 
also  the  cases  cited  in  the  note  immediately 
preceding. 

4.  Several  Conditions  —  Actual  Damages  Uncer- 
tain —  England.  —  Galsworthy  v.  Strutt,  1 
Exch.  659;  Parke,  B.,  in  Atkyns  v.  Kinnier,  4 
Exch.  776;  Wallis  v  Smith,  52  L.  J.  Ch.  145, 
21  Ch.  D.  243,  47  L.  T.  N.  S.  3S9.  31  W.  R.  214; 
Reynolds  v.  Bridge,  6  El.  &  Bl.  52S,  S8  E.  C. 
L.  52S,  26  L.  J.  Q.  B.  12,  2  Jur.  N.  S.  1164,  4 
W.  R.  640. 

Indiana.  — Duffy  v.  Shockey,  11  Ind.  70,  71 
Am.  Dec.  348;  Studabaker  v.  White,  31  Ind. 
211,  99  Am.  Dec.  628. 
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notwithstanding  the  fact  that  the  various  acts  to  be  performed  apparently 
differ  in  their  value  to  the  obligee  and  in  the  consequent  actual  damages  for 
nonperformance. 1 

4.  Where  Actual  Damages  Readily  Ascertainable.  —  Where  each  of  the  several 
acts  required  by  a  contract  is  of  a  nature  which  admits  of  the  ready  ascertain- 
ment of  the  actual  damages  on  default,  a  sum  named  in  gross  will  be  construed 
as  a  penalty  and  not  as  liquidated  damages.3 

5.  Where  Actual  Damages  Uncertain  in  Some  Particulars  Only.  —  The  general 
rule  is  that  where  a  contract  stipulates  for  the  performance  of  several  acts,  and 
the  actual  damages  on  a  breach  of  some  of  such  acts  would  be  difficult  of 
ascertainment,  but  readily  computed  on  breaches  of  others,  a  sum  stated 
therein  to  be  paid  on  a  breach  will  be  held  to  be  a  penalty  and  not  liquidated 
damages.3  The  sum  named  cannot  be  regarded  as  a  penalty  as  to  part  of  the 
provisions  of  the  contract  and  as  liquidated  damages  as  to  the  other  part;  if  it 


Maine.  —  Dwinel  v.  Brown,  54  Me.  472. 

New  York.  —  Bagley  v.  Peddie,  5  Sandf.  (N. 
Y.)  192;  Cotheal  v.  Talmage,  9  N.  Y.  551,  61 
Am.  Dec.  716. 

Contract  for  Conduct  of  Lumbering  Operations. 
—  Where  adefendant  bound  himself  faithfully 
to  "  do  and  perform  each  and  every  condition 
and  stipulation  expressed  in  "  acettain  license 
and  agreement  for  carrying  on  a  lumbering 
operation  upon  the  plaintiff's  land,  stipulating 
for  damages  "  in  the  full  and  liquidated  sum 
of  one  thousand  dollars  *  *  *  over  and 
above  the  actual  damage  "  which  the  plaintiff 
might  sustain  by  reason  of  such  nonperform- 
ance, it  was  held  in  an  action  to  recover  the 
one  thousand  dollars  that  the  sum  named  was 
liquidated  damages  and  not  a  penally.  Dwinel 
v.  Brown,  54  Me.  468. 

Accounting  in  Equity.  —  Where  some  of  the 
stipulations  in  a  contract  providing  for  a  for- 
feiture of  one  thousand  dollars  as  damages  in 
case  of  breach  were  such  that  on  default  there 
would  be  no  satisfactory  rule  for  estimating 
the  damages,  and  as  to  the  other  stipulations 
an  accounting  in  equity  would  be  a  necessary 
prerequisite  to  fixing  the  damages,  it  was  held 
that  the  sum  stated  in  the  contract  was  a  pen- 
alty-and  not  liquidated  damages.  McPherson 
Robertson,  82  Ala.  459. 

1.  Difference  in  Value  of  Various  Acts.  —  Wal- 
lis  v.  Smith,  52  L.  J.  Ch.  145,  21  Ch.  D.  243,  47 
L.  T.  N.  S.  389,  31  W.  R.  214;  Schrader  v.  Lil- 
lis,  10  Ont.  358;  Hamilton  v.  Overton,  6 
Blackf.  (Ind.)  206,  38  Am.  Dec.  136;  Cotheal 
v.  Talmage,  9  N.  Y.  551,  61  Am.  Dec.  716. 

2.  Damages  Readily  Ascertainable.  —  Watts  v. 
Sheppard,  2  Ala.  425;  St.  Louis,  etc.,  R.  Co.  v. 
Shoemaker,  27  Kan.  677;  Geiger  v.  Western 
Maryland  R.  Co.,  41  Md.  4;  Carter  v.  Strom, 
41  Minn.  522;  Pierce  v.  Jung,  10  Wis.  30. 

3.  Damages  Uncertain  in  Some  Particulars  — 
England.  —  Kemble  v.  Farren,  6  Bing.  141,  ig 
E.  C.  L.  34,  3  M.  &  P.  425,  3  C  &  P.  623,  14 
E.  C.  L.  490,  31  Rev.  Rep.  366;  Horner  v.  Flin- 
toff.  9  M.  &  W.  678;  Magee  v.  Lavell,  L.  R.  9 
C.  P.  107;  Asiley  v.  Weldon,  2  B.  &  P.  346,  5 
Rev.  Rep.  61S.  And  see  Betts  v.  Burch,  4  H. 
&  N.  506,  1  F.  &  F.  485. 

United  States.  —  Charleston  Fruit  Co.  v. 
Bond,  26  Fed.  Rep.  18. 

Alabama.  —  McPherson  v.  Robertson,  82 
Ala.  459;  Keeble  v.  Keeble,  85  Ala.  5=2. 

Florida.  —  Smith  v.  Newell,  37  Fla.  147. 
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Illinois.  —  Trower  v.  Elder,  77  111.  452. 

Indiana.  —  Carpenters.  Lockhart,  1  Ind.  434. 

Iowa.  —  Bolster  v.  Post,  57  Iowa  698. 

Minnesota.  — ■  Mason  v.  Callender,  2  Minn. 
350,  72  Am.  Dec.  102;  Carter  v.  Strom,  41 
Minn.  522. 

Missouri.  —  Basye  v.  Ambrose,  28  Mo.  39; 
Hammer  v.  Breidenbach,  31  Mo.  49;  Long  v. 
Towl,  42  Mo.  545,  97  Am.  Dec.  355;  Morse  v. 
Rathburn,  42  Mo.  594. 

New  Jersey.  —  Lansing  %>.  Dodd,  45  N.  J.  L. 
525. 

New  York.  —  Clement  v.  Cash,  21  N.  Y.  259; 
Pastor  v.  Solomon,  (Supm.  Ct.  App.  T.)  26 
Misc.  (N.  Y.)  125;  Niver  v.  Rossman,  18  Barb. 
(N.  Y.)  55;  Bagley  v.  Peddie,  5  Sandf.  (N.  Y.) 
192. 

Wisconsin .  —  Pierce  v.  Jung,  10  Wis.  30. 

Bond  to  Pay  Cash  and  Deliver  Land  Warrant.  — 
Wheie  a  bond  was  executed  in  the  penalty 
of  eight  hundred  dollars,  conditioned  to  pay  a 
certain  sum  in  cash  and  for  the  delivery  of  a 
land  warrant,  it  was  held  that  upon  a  breach 
of  the  bond  by  a  failure  to  deliver  the  warrant, 
the  cash  having  been  paid,  there  could  be 
a  recovery  of  the  value  of  the  land  warrant  as 
the  plaintiff's  actual  damages  only,  and  the 
penalty  cf  the  bond  could  not  be  recovered. 
Bolster  t.  Post,  57  Iowa  698. 

Sale  of  Stock,  Good  Will,  Tenant  Eight,  etc.  — 
Where  the  plaintiff  and  the  defendant  enteied 
into  an  agreement  for  the  purchase  by  the 
defendant  of  the  plaintiff's  good  will,  stock, 
tenant  right,  etc.,  it  was  stipulated  thai  the 
plaintiff  should  give  possession  on  a  certain 
day,  and  in  the  meantime  should  pay  the  rates 
and  taxes  and  keep  the  defendant  indemnified 
therefrom;  and  the  defendant  agreed  to  pay 
one  hundred  pounds  for  the  tenant  right,  to 
take  the  fixtures  at  a  valuation,  and  to  pay 
all  rates,  rents,  taxes,  etc.,  and  indemnify  the 
plaintiff  therefrom;  and  lastly,  the  parties 
mutually  bound  themselves,  "  the  one  to  the 
other  of  them  in  the  sum  of  one  hundred 
pounds  as  liquidated  and  settled  damages,  to 
be  paid  and  forfeited,  without  any  deduction, 
by  such  of  them  as  shall  make  default  in  the 
premises,  unto  the  other  of  them  requiring  the 
same."  Il  was  held  that  the  sum  of  one  hun- 
dred pounds  was  a  penalty  only,  and  not  re- 
coverable as  liquidated  damages  for  the  breach 
of  any  of  the  stipulations.  Horner  Flintoff, 
9  M.  &  W.  678,  11  L.  J.  Exch.  270. 
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be  not  liquidated  damages  as  to  one  of  the  covenants,  it  cannot  be  so  as  to 
the  others.1  This  principle  has  been  held  to  be  particularly  applicable  where 
the  payment  of  a  sum  of  money  is  the  subject  of  one  or  more  of  the  conditions 
of  the  contract.3  It  has  been  said,  however,  that  if  the  stipulated  sum  was 
limited  to  such  of  the  conditions  as  were  of  an  uncertain  nature,  it  might  be 
held  to  be  liquidated  damages  as  to  those  conditions.3 

6.  Contracts  Susceptible  of  Part  Performance  or  Breach  in  Unimportant  Particu- 
lar—  a.  In  GENERAL. —  As  a  general  rule,  wherever  the  contract  is  in  its 
nature  susceptible  of.  part  performance  or  of  a  mere  technical  or  trifling  breach, 
a  sum  named  therein  should  be  construed  as  a  penalty,  and  not  as  liquidated 
damages,  because  otherwise  the  obligor  might  be  subjected  to  the  injustice  of 
having  to  pay  the  full  amount  of  the  damages  stipulated,  though  after  a  partial 
or  even  a  nearly  complete  performance.4 


1.  Not  Liquidated  Damages  as  to  Part,  Penalty 
as  to  Part.  —  Charleston  Fruit  Co.  v.  Bond,  26 
Fed.  Rep.  iS;  Lansing  v.  Dodd,  45  N.  J.  L. 
525;  Clement  v.  Cash,  21  N.  Y.  259;  Pastor  v. 
Solomon,  (Supm.  Ct.  App.  T.)  26  Misc.  (N.  Y.) 
125. 

In  Order  that  a  Sum  Named  in  the  Contract  Shall 
Be  Construed  as  Liquidated  Damage3  instead  of  a 
penalty,  the  whole  contract  must  be  of  such 
character  that  upon  a  breach  thereof  the  dam- 
ages are  insusceptible  of  pecuniary  measure- 
ment, "  because  if,  on  the  breach  of  any  one 
covenant  contained  in  it,  the  damages  are 
ascertainable  by  a  jury  with  any  degree  of 
certainty,  the  stipulation  will  be  held  to  be  a 
penalty  to  cover  the  damages  on  such  breach, 
and  cannot  be  changed  to  meet  the  others 
when  the  damages  are  uncertain."  Mason  v. 
Callender,  2  Minn.  367,  72  Am.  Dec.  102. 

2.  Payment  of  Money.  —  Kemble  v.  Farren,  6 
Bing.  141,  19  E.  C.  L.  34,  3  M.  &  P.  425,  14  E. 
C.  L.  490,  3  C.  &  P.  623,  14  E.  C.  L.  490,  31 
Rev.  Rep.  366;  Astley  v.  Weldon,  2  B.  &  P. 
346,  5  Rev.  Rep.  618.  And  see  Wallis  v. 
Smith,  21  Ch.  D.  243. 

When  One  of  the  Distinct  Covenants  Is  to  Pay  a 
Smaller  Sum  of  Money  than  the  Stipulation  in  the 
contract  calls  for,  and  there  are  distinct  cove- 
nants to  do  or  perform  other  distinct  acts,  the 
damages  resulting  from  a  breach  of  which  are 
uncertain  in  amount,  if  the  larger  sum  named 
as  liquidated  damages  be  expressed  to  cover 
any  and  all  the  breaches,  being  a  penalty  in 
regard  to  one  of  the  stipulations  to  be  per- 
formed, it  is  to  be  treated  as  a  penalty  as  to  all. 
Clement  v.  Cash,  21  N.  Y.  259. 

But  Where  an  Inquisition  in  Condemnation  Pro- 
ceedings Awarded  a  Stated  Amount  as  damages 
and  in  addition  required  that  the  defendant 
should  do  and  perform  cettain  things  for  the 
benefit  of  the  plaintiff,  "  and  in  case  of  non- 
compliance with  or  breach  of  these  conditions  " 
an  additional  sum  of  fifteen  hundred  dollars 
was  awarded  to  the  plaintiff,  it  was  held  that 
the  latter  sum  was  liquidated  damages.  Penn- 
sylvania R.  Co.  v.  Reichert,  58  Md.  261. 

3.  Cotheal  v.  Talmage,  9  N.  Y.  551,  61  Am. 
Dec.  716.  And  see  observations  of  Tindal,  C. 
J.,  in  Kemble  v.  Farren,  6  Bing.  141,  19  E.  C. 
L.  34- 

4.  Contract  Susceptible  of  Part  Performance  — 

England.  —  Rayner  v.  Rederiaktiebolaget  Con- 
dor, (1895)  1  Q.  B.  289;  Edwards  v.  Williams, 
5  Taunt.  247,  1  E.  C.  L.  94;  Charrington  v. 
Laing,  3  M.  &  P.  587,  6  Bing.  242,  19  E.  C.  L. 
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67,  8  L.  J.  C.  PI.  50;  Reindel  v.  Schell,  4  C. 
B.  N.  S.  97,  93  E.  C.  L.  97,  27  L.  J.  C.  PL  146, 
4  Jur.  N.  S.  310. 

Canada.  —  Ainslie  v.  Chapman,  5  U.  C.  Q. 
B.  313;  Brown  v.  Taggart,  10  U.  C.  Q.  B.  183; 
McLean  v.  Tinsley,  7  U.  C.  Q.  B.  40. 

Alabama.  —  Keeble  v.  Keeble,  85  Ala.  552. 

Arkansas.  —  Glasscock  v.  Rosengrant,  55 
Ark.  376. 

California.  —  Nash  v.  Hermosilla,  9  Cal.  584, 
70  Am.  Dec.  676. 

Florida.  —  Smith  v.  Newell,  37  Fla.  147. 

Iowa.  —  Foley  v.  McKeegan,  4  Iowa  8,  66 
Am.  Dec.  107. 

Kansas. — Si.  Louis,  etc.,  R.  Co.  v.  Shoe- 
maker, 27  Kan.  677;  Heatwole  v.  Gorrell,  35 
Kan.  692. 

Afassackusetts.  —  Brown  v.  Bellows,  4  Pick. 
(Mass.)  179. 

Missouri.  —  Moore  v.  Platte  County,  8  Mo. 
467. 

New  York.  —  Colwell  v.  Lawrence,  38  N.  Y. 
75,  38  Barb.  (N.  Y.)  643;  Staples  v.  Parker,  41 
Barb.  (N.  Y.)  648. 

Oklahoma.  —  El  Reno  v.  Cullinane,  4  Okla. 
457- 

Pennsylvania.  —  Shreve  v.  Brereton,  51  Pa. 
St.  175.  And  see  McCullough  v.  Manning,  132 
Pa.  St.  43- 

Contract  to  Clear  and  Fence  Land.  —  Ainslie  v. 
Chapman,  5  U.  C.  Q.  B.  313. 

Contract  to  Eoof  Court  House.  —  Moore  v. 
Platte  County,  8  Mo.  467. 

Contract  for  Construction  of  Mill.  —  Brown  v. 
Taggart,  10  U.  C.  Q.  B.  183. 

Contract  for  Sale  of  Standing  Timber.  —  Glass- 
cock v.  Rosengrant,  55  Ark.  376. 

Sale  of  Farm  and  Personal  Property.  —  Staples 
v.  Parker,  41  Barb.  (N.  Y.)  64S. 

Where  a  Party  Undertook  Not  to  Engage  in 
Business  in  a  Certain  Locality  for  a  staled  period, 
in  the  penalty  of  a  named  sum,  it  was  held 
that  such  sum  would  be  considered  as  a  pen- 
alty, and  not  as  liquidated  damages,  because, 
it  was  said,  the  sum  staled  was  intended  to 
cover  all  possible  breaches  or  violaiions  of  the 
agreement,  continuing  throughout  the  entire 
period,  whereas  according  to  the  terms  of  the 
instrument  the  amount  would  be  payable  upon 
a  breach  after  a  single  day.  Heatwole  v.  Gor- 
rell, 35  Kan.  692.  See  further  infra,  this  title, 
Contracts  Not  to  Engage  in  Particular  Business 
or  Profession. 

Duty  of  Obligee  to  Complete  Contract.  —  A  con- 
tract for  doing  work  on  a  vessel  provided  that 
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b.  Apportionment  of  Liquidated  Sum.  —  If  the  contract  admits  of  the 
construction  that  in  the  case  of  a  partial  breach  a  readily  ascertainable  pro- 
portion of  the  liquidated  sum  is  to  be  paid,  then  the  fact  that  the  contract  is 
susceptible  of  part  performance  does  not  indicate  that  the  amount  is  to  be 
regarded  as  a  penalty.1 

c.  Doctrine  of  Substantial  Breach.  —  In  some  cases,  however,  it  has 
been  held  that  where  a  contract  is  in  its  nature  susceptible  of  a  partial  breach 
or  nonperformance  in  an  unimportant  particular,  the  liability  to  pay  the  liqui- 
dated damages  can  attach  to  the  party  in  default  only  when  he  has  been  found 
guilty  of  a  substantial  breach  of  his  agreement.2 

d.  Transformation  of  Liquidated  Damages  into  Penal  Sum.  — 
Other  authorities  have  adopted  the  view  that  the  part  performance  of  a  con- 
tract operates  to  transform  a  provision  for  liquidated  damages  into  a  penal 
sum,  whereby,  irrespective  of  the  original  intent  and  the  consequences  of  a 
total  breach,  only  the  actual  damages  sustained  by  reason  of  the  partial  default 
are  recoverable.3 

XI.  Alternative  Agreements.  —  It  has  been  held  that  where  the  contract 
is  in  form  an  alternative  agreement  to  do  some  particular  thing  or  pay  a  sum  of 
money,  the  time  for  election  once  past,  the  promisor  will  be  compelled  to  pay 
the  money.4  But  the  fact  that  the  contract  is  in  form  an  alternative  agree- 
ment is  by  no  means  conclusive  of  the  question.  Whether  the  sum  named 
therein  is  a  penalty  or  liquidated  damages  is  still  a  question  of  construction 
to  be  determined  in  the  light  of  evidence  of  the  subject-matter  of  the  agree- 
ment, the  situation  of  the  parties,  and  the  circumstances  under  which  the 
contract  was  entered  into.5 


the  work  should  be  finished  by  a  certain  day, 
with  a  forfeiture  of  one  hundred  dollars  per 
day  thereafter  until  it  should  be  finished.  It 
was  held,  first,  that  this  could  not  be  consid- 
ered as  a  case  of  liquidated  damages;  second, 
that  if  only  a  small  matter  were  wanting  to 
completion,  it  was  the  duty  of  the  plaintiffs  to 
proceed  and  complete  it,  and  they  could  not 
allow  it  purposely  to  remain  incomplete,  and 
then  recover  the  penalty  therefor.  Col  well  v. 
Lawrence,  38  Barb.  (N.  Y.)  643.  This  conclu- 
sion is  somewhat  analogous  to  the  well-known 
doctrine  of  "  avoidable  consequences."  See 
the-tiile  Damages,  vol.  8,  p.  605  et  sea. 

1.  Where  There  Is  a  Part  Performance  or  the 
Acceptance  of  a  Benefit  under  the  contract  by 
the  obligee,  the  agreement  for  stipulated  dam- 
ages is  superseded,  and  as  a  compensation  it 
should  be  apportioned  according  to  the  extent 
of  the  performance.  Williams  v.  Green,  14 
Ark.  315.  See  also  Watts  v.  Sheppard,  2  Ala. 
425  (contract  to  convey  land);  Thompson  v. 
Leach,  18  U.  C.  C.  P,  141  (contract  for  opera- 
tion of  vessel). 

2.  Doctrine  of  Substantial  Breach.  —  Hathaway 
v.  Lynn,  75  Wis.  186.  See  also  Lampman  v. 
Cochran,  19  Barb.  (N.  Y.)  388  (contract  for  sale 
of  land);  Farrar  v.  Beeman,  03  Tex.  175  (con- 
inct  for  delivery  of  cattle). 

3.  Liquidated  Damages  Transformed  into  Pen- 
alty.—  Wibaux  v.  Grinnell  Live  Slock  Co.,  g 
M  int.  154. 

4.  Rule  as  to  Alternative  Agreements  —  Eng- 
land. —  Deverill  v.  Burnell,  L.  R.  8  C.  P.  475. 

Alabama.  —  Keeble  v.  Keeble,  85  Ala.  552. 

Maine.  —  Jones  v.  Binford,  74  Me.  439. 

Maryland.  —  Pennsylvania  R.  Co.  v.  Reich- 
ert,  58  Md.  2C1. 

Massachusetts.  —  See  Hodges  v.  King,  7  Met. 
(Mass.)  583. 


New  York.  —  Slosson  v.  Beadle,  7  Johns. 
(N.  Y.)  72;  Pearson  v.  Williams,  24  Wend.  (N. 
Y.)  244,  26  Wend.  (N.  Y.)  630.  And  see  Gray 
v.  Crosby,  18  Johns.  (N.  Y.)  219. 

South  Carolina.  ■ —  Allen  v.  Brazier,  2  Bailey 
L.  (S.  Car.)  293. 
See  also  the  title  Contracts,  vol.  7,  p.  125. 
Where  the  Defendant  Undertook  to  Present  Cer- 
tain Drafts  for  acceptance  and  payment,  and  in 
default  of  their  payment  after  acceptance  to 
return  them  to  the  plaintiff  or  pay  to  him  the 
amount  of  them,  it  was  held  that  on  a  failure 
to  return  the  drafts  the  plaintiff  might  recover 
the  amount  of  the  bills.  Deverill  v.  Burnell, 
L.  R.  8  C.  P.  475. 

Contract  to  Deliver  Personalty  or  Pay  Stated 
Sum.  —  Where  the  contract  was  to  deliver 
specified  personal  property  by  a  certain  day  or 
pay  a  stated  sum,  it  was  held  that  on  a  failure 
to  deliver  the  property  the  obligor  became 
liable  for  the  payment  of  the  sum  fixed.  Allen 
v.  Brazier,  2  Bailey  L.  (S.  Car.)  293. 

5.  Form  of  Contract  Not  Conclusive.  —  Condon 
v.  Kemper,  47  Kan.  126;  Hodges  v.  King.  7 
Met.  (Mass.)  583. 

Amount  Stated  as  Liquidated  Damages  Must  Be 
Reasonable.  —  Spencer  v.  Tilden,  5  Cow.  (N. 
Y.)  144.  And  see  Davis's  Case,  17  Ct.  CI.  201; 
Burrage  v.  Crump,  3  Jones  L.  (48  N.  Car.)  330. 

Sum  Payable  on  Dissolution  Not  Liquidated 
Damages  on  Breach.  —  A  provision  in  a  contract 
for  the  construction  of  a  railroad  giving  to  the 
contractor  the  right  to  terminate  it  on  notice 
and  the  payment  of  a  stated  sum  as  liquidated 
damages  was  held  not  to  constitute  a  provision 
for  liquidated  damages  on  a  failure  to  perfoim, 
since,  it  was  declared,  the  payment  of  liqui- 
dated damages  was  not  reserved  for  a  breach 
of  the  contract,  but  as  a  means  to  dissolve  it. 
Curnan  v.  Delaware,  etc.,  R.  Co.,  138  N.  Y.  486. 
409  Volume  XIX. 


Sum  Named  Disproportionate   LIQUID  A  TED  DAMAGES. 


to  Actual  Damagei 


XII.  Where  Sum  Named  Collateral  to  Object  of  Contract.  —  It  has  been 
held  that  where  the  sum  mentioned  is  wholly  collateral  to  the  object  of  the 
contract,  being  inserted  merely  as  a  security  for  the  performance,  it  will  be 
construed  as  a  penalty  and  not  as  liquidated  damages.1 

XIII.  Where  Sum  Named  Disproportionate  to  Actual  Damages  —  1.  Gen- 
eral Rule.  —  The  general  rule,  as  stated,  where  the  sum  named  in  a  contract  to 
be  paid  on  a  breach  is  wholly  disproportionate  to  the  actual  damages  sus- 
tained is  that  the  courts  will  deem  the  parties  to  have  intended  to  stipulate  for 
a  mere  penalty  to  secure  performance,  and  not  for  a  liquidation  of  the  damages.* 
But  the  true  view  is  believed  to  be  not  so  much  that  such  circumstance  is 
indicative  of  the  intent  of  the  parties  to  stipulate  for  a  penalty  as  that  the 
courts  refuse  to  depart  from  the  rule  of  actual  compensation,  where  this  can 
be  ascertained.3  The  fact  is,  as  has  been  pointed  out,  that  unless  additional 
security  is  given  for  the  penal  sum,  to  construe  a  stipulation  as  an  intended 
penalty  is  to  attribute  to  the  parties  an  utter  absurdity,  as  a  defaulting  party 
to  a  contract  is,  in  any  event,  liable  for  the  actual  damages. 

2.  Doctrine  that  Expressed  Intent  Governs.  —  The  doctrine  of  some  cases 
seems  to  be  that  if  it  is  clearly  the  intention  of  the  parties  to  fix  the  amount 


1.  Stated  Sum  Collateral  to  Object  of  Contract. 

— Sloman  v.  Walter,  I  Bro.  C.  C.  418 ;  Barton  v. 
Glover,  Holt  N.  P.  43,  3  E.  C.  L.  27;  O'Keefe 
v.  Dyer,  20  Mont.  477.  See  also  Gay  Mfg.  Co. 
v.  Camp,  (C.  C.  A.) 65  Fed.  Rep.  794.  And  see 
the  observations  of  Bramwell,  L.  J.,  in  Pro- 
tector Endowment  Loan,  etc.,  Co.  v.  Grice,  5 
Q.  B.  D.  596,  to  the  effect  that  where  a  sum  is 
payable  as  a  punishment  for  a  default  or  by 
way  of  security,  and  the  reali2ation  of  that 
sum  is  not  within  the  original  intention  of  the 
parties,  the  sum  is  a  penalty;  but  when  it 
forms  part  of  the  original  intention  that  upon 
default  a  sum  otherwise  payable  at  a  future 
period  shall  become  forthwith  payable,  it  is  no 
longer  a  penalty. 

2.  Amount  Disproportionate  to  Actual  Damages 
—  England.  —  Dickson  v.  Lough,  18  L.  R.  Ir. 
518;  Rayner  v.  Rederiaktiebolaget  Condor, 
(1895)  2  Q.  B.  289. 

Canada.  —  Lepine  v.  Fiset,  10  Rev.  Leg. 
153- 

United  States. — Gay  Mfg.  Co.  v.  Camp,  65 
Fed.  Rep.  794,  25  U.  S.  App.  134;  Davis's 
Case,  17  Ct.  CI.  201. 

Arkansas.  —  Williams  v.  Green,  14  Ark.  315; 
Glasscock  v.  Rosengrant,  55  Ark.  376. 

Illinois.  —  Scofield  v.  Tompkins,  95  111.  190, 
35  Am.  Rep.  160. 

Indiana. — Jaqua  v.  Headington,  114  Ind. 
309. 

Iowa.  —  Foley  v.  McKeegan,  4  Iowa  5,  66 
Am.  Dec.  107;  Kelly  v.  Fejervary,  (Iowa  1900) 
83  N.  W.  Rep.  791. 

Kansas.  —  Condon  v.  Kemper,  47  Kan.  126; 
Cimarron  Land  Co.  v.  Barton,  51  Kan.  554. 

Maine. — Holbrook  v.  Tobey,  66  Me.  414; 
Burrill  v.  Daggett,  77  Me.  545. 

Massachusetts.  —  Henry  v.  Davis,  123  Mass. 
345;  Meyers.  Esles,  i64Mass.457;  Stearns  v. 
Barrett,  1  Pick.  (Mass.)  443. 

Minnesota.  —  Carter  v.  Strom.  41  Minn.  522. 

Missouri.  —  Morse  v.  Rathbun,  42  Mo.  594; 
May  v.  Crawford,  142  Mo.  390;  Cochran  v. 
People's  R.  Co.,  113  Mo.  359. 

New  York.  —  Pastor  v.  Solomon,  (Supm.  Ct. 
App.  T.)  26  Misc.  (N.  Y.)  125;  McCann  v. 
Albany,  11  N.  Y.  App.  Div.  378;  Colwell  v. 


Lawrence,  38  N.  Y.  75;  Kemp  v.  Knicker- 
bocker Ice  Co.,  69  N.  Y.  57;  Ward  v.  Hudson 
River  Bldg.  Co.,  125  N.  Y.  230;  Esmond  v. 
Van  Benschoten,  12  Barb.  (N.  Y.)  366;  Staples 
v.  Parker,  41  Barb.  (N.  Y.)  648;  Spencer  v. 
Tilden,  5  Cow.  (N.  Y.)  144;  Dennis  v.  Cum- 
mins, 3  Johns.  Cas.  (N.  Y.)  297. 

A'orlh  Carolina.  —  Burrage  v.  Crump,  3  Jones 
L.  (48  N.  Car.)  330;  Pendleton  v.  Electric 
.Light  Co.,  121  N.  Car.  20. 

Ohio.  —  Knox  Rock  Blasting  Co.  v.  Grafton 
Stone  Co.,  16  Ohio  Cir.  Ct.  21,  8  Ohio  Cir. 
Dec.  478. 

Pennsylvania.  —  Mathews  v.  Sharp,  99  Pa. 
St.  560;  Streeper  v.  Williams,  48  Pa.  St.  454; 
Clements  v.  Schuylkill  River  East  Side  R.  Co., 
132  Pa.  St.  4+5- 

Rhode  Island.  —  Bradstreet  v.  Baker,  14  R. 
I.  546. 

Texas.  —  Collier  v.  Betterton,  87  Tex.  442; 
Jennings  v.  Wilier,  (Tex.  Civ.  App.  1895)  32  S. 
W.  Rep.  24.  And  see  Wilcox  v.  Walker,  (Tex. 
Civ.  App.  ]Sg7)  43  S.  W.  Rep.  579. 

Wisconsin.  —  Filzpatrick  v.  Cotlingham,  14 
Wis.  219. 

Although  the  Sum  Be  Named  as  Liquidated  Dam- 
ages the  courts  will  not  so  treat  it  unless  it 
bears  such  proportion  to  the  actual  damages 
that  it  may  reasonably  be  presumed  to  have 
been  arrived  at  upon  a  fair  estimate  by  the 
parties  for  the  purpose  of  compensation  to  be 
paid  for  the  prospective  loss.  Collier  v.  Bet- 
terton, 87  Tex.  440. 

Evidence  of  the  Extent  of  the  Actual  Damages 
which  would  arise  from  a  breach  should  of 
course  be  received  in  aiding  the  court  to  a 
proper  construction  of  the  instrument.  Bur- 
rill v.  Daggett,  77  Me.  545;  Burrage  v.  Crump, 
3  Jones  L.  (4S  N.  Car.)  330;  Wilcox  v.  Walker, 
(Tex.  Civ.  App.  1S97)  43  S.  W.  Rep.  579. 

In  the  Absence  of  All  Evidence  as  to  the  ap- 
proximation between  the  actual  and  the  stipu- 
lated damages,  the  latter  must  Le  the  basis 
of  recovery.  Halff  v.  O'Connor,  14  Tex.  Civ. 
App.  191. 

3.  See  supra,  this  title,  Rule  of  Intent  of 
Parlies.  See  also  Gillilan  v.  Rollins,  41  Neb. 
540. 
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of  the  damages,  the  sum  specified  will  be  regarded  as  liquidated  damages, 
though  it  should  seem  disproportionate  and  inequitable.1 

3.  Where  Amount  Named  Excessive  —  a.  In  General.  —  It  has  been  held 
that  the  magnitude  of  the  stipulated  sum  should  be  regarded  not  only  as 
compared  with  the  value  of  the  subject  of  the  contract,  but  with  reference  to 
its  proportion  to  the  probable  consequences  of  the  breach.2  And  where  a 
stipulated  sum  is  so  great  that  it  is  apparent  that  the  provision  was  inserted 
in  terrorem,  it  will  be  held  to  be  a  penalty  and  not  liquidated  damages.3  On 
the  other  hand,  it  has  been  held  that  when  damages  resulting  from  the  breach 
of  a  contract  are  uncertain  in  amount  and  the  parties  have  settled  the  com- 
pensation to  be  paid  to  the  party  injured,  "neither  a  court  of  law  nor  a  court 
of  equity  will  diminish  its  amount,  unless  it  be  so  grossly  disproportionate  to 
the  actual  injury  that  a  man  would  start  at  the  bare  mention  of  it."  4 

b.  Where  Actual  Damages  Only  Nominal.  —  Where  it  is  shown  that 
no  actual  damages  in  fact  resulted  from  the  breach  of  contract,  or  that  the 
actual  damages  are  merely  nominal,  a  stipulation  for  a  considerable  sum  will 
in  general  be  held  to  be  a  penalty  and  not  liquidated  damages.5 

4.  Where  Amount  Named  Inadequate.  —  Where  it  appears  that  the  amount 
fixed  was  evidently  not  intended  to  be  a  full  compensation  for  a  breach  of 
contract,  or  would  be  grossly  inadequate  as  such,  it  will,  as  a  rule,  be  con- 
sidered as  a  penalty.6 

5.  Several  Conditions  —  Excessiveness  as  to  Some,  Inadequacy  as  to  Others.  — 
Where  a  contract  contains  stipulations  for  the  performance  of  several  acts  of 
varying  importance,  and  it  appears  that  the  sum  named  to  be  paid  on  a 
breach  would  in  some  events  be  too  small  and  in  others  too  large  as  compen- 
sation for  breaches  of  the  respective  covenants,  such  sum  will  in  general  be 
construed  as  a  penalty.7 


1.  Intent  Governs  —  England.  —  Astley  v. 
Weldon,  2  B.  &  P.  346;  In  re  Mexborough,  47 
L.  T.  N.  S.  516,  47  J.  P.  15T. 

Alabama.  —  Keeble  v.  Keeble,  85  Ala.  552. 

Maine.  — See  Dwinel  v.  Brown,  54  Me.  468. 
But  compare  Holbrook  v.  Tobey,  66  Me.  410,  22 
Am.  Rep.  581.  Also  Burriil  v.  Daggett,  77 
Me.  545,  wherein  it  was  declared  that  if  the 
sum  named  should  be  oui  of  all  proportion  to 
any  possible  damage  that  the  plaintiff  could 
sustain,  the  construction  would  be  that  the 
stipulated  sum  was  a  penalty. 

New  York.  —  See  Leggett  v.  Mutual  L.  Ins. 
Co.,  50  Barb.  (N.  Y.)  616. 

South  Carolina.  —  Bearden  v.  Smith,  II  Rich. 
L.  (S.  Car.)  554. 

"Where  the  Intention  Is  Clear  that  the  entire 
sum  should  be  paid,  it  is  the  duty  of  the  court 
to  enforce  the  agreement,  however  hard  or 
inequitable  the  exaction  may  seem."  Per 
Bigelow,  C.  J.,  in  Lynde  v.  Thompson,  2  Allen 
(Mass.)  456.  And  see  Galsworthy  v.  Strult,  I 
Exch.  659. 

The  Mere  Largeness  of  the  Sura  Fixed,  it  has 

been  held,  will  not  per  se  be  sufficient  to  char- 
acterize it  a  penally.  Hardee  v.  Howard,  33 
Ga.  533,  83  Am.  Dec.  176;  Sutton  v.  Howard, 
33  Ga.  536.  See  also  Astley  v.  Weldon,  2  B. 
&  P.  346. 

Contract  for  Performance  of  Several  Acts.  —  It 

has  been  said  that  where  a  contract  for  the  per- 
formance of  several  acts  contains  a  stipulation 
for  damages  on  a  breach  which  seems  large  in 
amount,  such  provision,  so  far  as  it  is  clearly 
applicable,  may  be  enforced,  but  it  should  not 
be  extended  by  implication.  Leggett  v.  Mutual 
L.  Ins.  Co.,  53  N.  Y.  394. 


2.  Burtill  v.  Daggett,  77  Me.  545. 

3.  Sum  Inserted  in  Terrorem.  —  Scofield  v. 
Tompkins,  95  111.  igo,  35  Am.  Rep.  160;  Brad- 
street  v.  Baker,  14  R.  I.  546;  Fitzpatrick  v. 
Cottingham,  14  Wis.  219. 

4.  Per  Ruggles,  J.,  in  Cotheal  v.  Talmage, 
9  N.  Y.  55r,  61  Am.  Dec.  716. 

5.  Where  Damages  Nominal  Merely.  —  Where 
it  was  shown  that  no  substantial  damages  had 
been  sustained,  it  was  held  that  a  provision  in 
a  lease  for  five  thousand  dollars  damages 
stipulated  to  cover  interruption  of  earnings 
and  other  losses  in  addition  to  unpaid  rent 
would  be  held  to  be  a  penalty.  Gay  Mfg.  Co. 
v.  Camp,  65  Fed.  Rep.  794,  25  U.  S.  App. 
134. 

Where  No  Actual  Damage  Sustained  —  Sum 
Held  Penalty. —  Rayner  v.  Rederiaktiebolaget 
Condor,  (1895)  2  Q.  B.  289;  McCann  v.  Albany, 
11  N.  Y.  App.  Di/.  378. 

6.  Amount  Grossly  Inadequate  as  Compensation 
—  England.  —  Davies  v.  Penton,  6  B.  &  C.  216, 
13  E.  G.  L.  147. 

Alabama.  —  Watts  v.  Sheppard,  2  Ala.  425. 
Minnesota.  —  See    Mason    v.    Callender,  2 
Minn.  350,  72  Am,  Dec.  102. 

Missouri.  —  Tinkham  7<.  Satori,  44  Mo.  App. 
°59- 

New  York.  —  Shiell  v.  M'Nitt,  9  Paige  (N. 
Y.)  102. 

Pennsylvania.  —  Shreve  v.  Brereton,  51  Pa. 
St.  185. 

7.  Several  Conditions  —  Amount  Too  Small  for 
Some,  Excessive  for  Others.  —  Davies  v.  Penton, 
6  B.  ..t  C.  216,  13  E.  C.  L.  147;  Watts  v.  Shep- 
pard, 2  Ala.  425;  Shreve  v.  Brereton,  51  Pa. 
St.  185;  Pierce  v.  Jung,  10  Wis.  30. 
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XIV.  Payment  of  Periodic  and  Graduated  Amounts  —  1.  Payment  of 
Periodic  Sums.  —  Where,  instead  of  a  provision  for  the  payment  of  a  sum  in 
gross  on  a  breach  of  the  contract,  the  stipulation  is  for  a  stated  sum  periodi- 
cally as  long  as  default  shall  continue,  the  implication  will  be  that  the  continu- 
ing amounts  to  be  paid  are  intended  as  a  liquidation  of  the  damages  during 
the  periods  to  which  they  apply,  and  not  as  penalties  for  the  breach  of  the 
contract.1  The  contract  may  be  so  construed,  it  has  been  held,  although  the 
parties  themselves  designate  the  periodic  sum  as  a  penalt}'.2  But  parties  will 
not  be  permitted  in  this  manner,  or  by  providing  for  payments  fluctuating 
with  the  extent  of  the  breach,  to  stipulate  for  an  amount  grossly  dispro- 
portionate to  the  actual  damages,3  or  to  evade  the  rule  of  compensation  where 
the  actual  damages  are  readily  ascertainable.4 


Where  All  Conditions  to  Be  Simultaneously 
Performed. — -A  sum  described  as  liquidated 
damages  will  not,  it  has  been  held,  be  con- 
strued as  a  penalty,  although  it  might  be 
regarded  as  excessive  for  a  breach  of  some  of 
the  conditions  of  the  contract  and  inadequate 
for  others,  if  all  of  the  conditions  are  to  be 
simultaneously  performed.  Clement  v.  Cash, 
21  N.  Y.  253. 

See  further  supra,  this  title,  Contracts  for 
Performance  of  Several  Conditions. 

1.  Payment  of  Periodic  Sums  —  England. — 
Law  v.  Redditch  Local  Board,  (1892)  1  Q.  B. 
127;  Legge  v.  HarlocK,  12  Q.  B.  1015,  64  E. 
C.  L.  1015,  18  L.  J.  Q.  B.  45,  13  jur.  229; 
Fletcher  v.  Dyche,  2  T.  R.  32.  And  see 
Ranger  v.  Great  Western  R.  Co.,  5  H.  L. 
Cas.  72. 

Canada.  —  Crux  v.  Aldred,  14  W.  R.  656; 
Stegman  v.  O'Connor,  80  L.  T.  N.  S.  234; 
Fisher  v.  Berry,  16  U.  C.  C.  P.  23;  Horton  v. 
Tobin,  20  Nova  Scotia  169,  8  Can.  L.  T.  377; 
Scott  v.  Dent,  38  U.  C.  Q.  B.  30;  Jones  v. 
Reg.,  7  Can.  Sup.  Ct.  570;  Chatterton  v. 
Crothers,  g  Ont.  683;  McNamara  v.  Slcain,  23 
Ont.  103;  Hamilton  v.  Moore,  33  U.  C.  Q.  B. 
100;  Gilmour  v.  Hall,  10  U.  C.  Q.  B.  309; 
Gaskin  Wales,  9  U.  C.  C.  P.  314.  And  see 
Worthington  v.  Municipal  Council,  10  U.  C. 
Q.  B.  217. 

United  States.  —  Texas,  etc.,  R.  Co.  v.  Rust, 
19  Fed.  Rep.  239. 

Alabama.  —  Watts  v.  Sheppard,  2  Ala.  425; 
Hooper  v.  Savannah,  etc.,  R.  Co.,  69  Ala.  529. 

Arkansas. — Glasscock  v.  Rosengrant,  55 
Ark.  376;  Lincoln  v.  Little  Rock  Granite  Co., 
56  Ark.  405. 

California.  —  Nash  v.  Hermosilla,  9  Cal.  584, 
70  Am.  Dec.  676. 

Georgia.  —  Heard  v.  Dooly  County,  101  Ga. 
619. 

Iowa.  —  De  Graff  v.  Wickham,  89  Iowa  720. 

Massachusetts.  —  Standard  Button  Fastening 
Co.  v.  Breed,  163  Mass.  10;  Hall  v.  Crowley, 
5  Allen  (Mass.)  304,  Si  Am.  Dec.  745. 

Missouri.  —  Cochran  v.  People's  R.  Co.,  113 
Mo.  359. 

Ne'tu  Jersey.  —  Monmouth  Park  Assoc.  v. 
Wallis  Iron  Works,  f,5  N.  J.  L.  132. 

New  York.  —  Pettis  v.  Bloomer,  (C.  PI.  Gen. 
T.)  21  How.  Pr.  (N..Y.)  317;  Hutton  v.  Gor- 
don, (County  Ct.)  2  Misc.  (N.  Y.)  267. 

Pennsylvania.  —  White  v.  Braddock  Borough 
School  Dist.,  159  Pa  St.  201;  Kunkel  v. 
Wherry,  189  Pa.  St.  198,  Young  v.  While,  5 
Watts  (Pa.)  460;  Malone  v.  Philadelphia,  147 
Pa.  St.  416. 
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South  Carolina  —  Worrell  v.  McClinaghan, 
5  Sirobh.  L.  (S.  Car.)  115. 

Texas.  —  Collier  v.  Betterton,  87  Tex.  440; 
Mills  v.  Paul,  (Tex.  Civ.  App.  1895)  30  S.  W. 
Rep.  558;  Harris  County  v.  Donaldon,  20  Tex. 
Civ.  App.  9;  Waxahachie  Nat.  Bank  v. 
Vickery,  (Tex.  Civ.  App.  1894)  26  S.  W.  Rep. 
876. 

Virginia.  —  Welch  v.  McDonald,  85  Ya.  500. 
Washington.  —  Reichenbach    v.    Sage,  13 
Wash.  364. 

Wisconsin.  —  Manistee  Iron  Works  Co.  v. 
Shores  Lumber  Co.,  92  Wis.  21. 

Where  the  Agreement  Was  to  Deliver  Certain 
Personal  Property  by  the  time  stated  or  to  pay 
a  stipulated  amount  per  dav  for  each  day  of 
delay  after  the  time  fixed,  it  was  held  that  the 
stipulation  for  the  payment  daily  of  a  small 
sum  instead  of  one  payment  in  gross  on  a 
breach  tended  to  the  conclusion  that  the  pro- 
vision was  inserted  by  way  of  liquidation  of 
damages  and  not  as  a  penalty.  McPhee  v. 
Wilson,  25  U.  C.  Q.  B.  169. 

Where  a  Physician  Contracted  Not  to  Practice 
His  Profession  within  designated  limits,  and  in 
ths  event  of  a  breach  to  pay  to  the  plaintiff  a 
stated  sum  per  month  for  each  and  every 
month  so  engaged  in  violation  of  the  agree- 
ment, the  provision  for  a  monthly  sum  was 
held  to  be  a  liquidation  of  the  damages.  Smith 
v.  Smith,  4  Wend.  (N.  Y.)  468. 

2.  Chatterton  v.  Crothers,  9  Ont.  683. 

3.  Cannot  Stipulate  for  Grossly  Disproportionate 
Sums  —  England.  —  Rayner  v.  Rederiakliebo- 
laget  Condor,  64  L.  J.  Q.  B.  540,  (1S95)  2  Q.  B. 
289,  15  Reports  542,  73  L.  T.  N.  S.  96,  S  Asp. 
M.  Cas.  43.  And  see  Jones  v.  Hough,  5  Ex. 
D.  115;  The  Princess,  6  Reports  723,  70  L. 
T.  N.  S.  3S8,  7  Asp.  M.  Cas.  432. 

United  States.  —  Haliday  v.  U.  S.,  33  Ct.  CI. 
453- 

Alabama.  — Watts  v.  Sheppard,  2  Ala.  425. 

California.  —  Muldoon  v.  Lvnch,  66  Cal.  536. 

Missouri.  —  Cochran  v.  People's  R.  Co.,  113 
Mo.  363;  Connelly  v.  Priest,  72  Mo.  App.  673. 

New  York.  —  McCann  v.  Albany,  11  N.  Y. 
App.  Div.  378. 

Wisconsin.  —  Laubenheimer  v.  Mann,  19 
Wis.  519. 

See  also  supra,  this  title,  Where  Sum  Named 
Disproportionate  to  Actual  Damages. 

4.  Connellv  v.  Priest,  72  Mo.  App.  673; 
Brennan  v.  Clark,  29  Neb.  3S5;  Jennings  v. 
Miller,  (Tex.  Civ.  App.  1S95)  32  S.  W.  Rep. 
24.  And  see  Archbold  v.  Wilson,  32  I*.  C.  Q. 
B.  590;  The  Princess,  6  Reports  723,  70  L.  T. 
N    S.  3S8,  7  Asp.  M.  Cas.  432;  Ferrier  v. 
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2.  Where  Amount  Graduated  to  Extent  of  Breach.  —  The  fact  that  the  parties 
to  the  contract  provided  for  the  payment  of  an  amount  fluctuating  with  the 
extent  of  the  breach,  or  for  a  stated  sum  for  each  successive  or  particular 
default,  is,  in  general,  regarded  as  manifesting  an  intent  to  liquidate  the  dam- 
ages rather  than  to  make  provision  for  a  penalty.1  But  a  contract  which,  if 
enforced  according  to  its  terms,  would  require  the  payment  of  an  increasing 
sum  the  nearer  full  performance  was  approached  will  be  held  to  be  penal  in 
character.2 

XV.  Deposits  and  Paetial  Payments  —  1.  Deposits. — An  actual  deposit  by 
a  party  to  a  contract,  pursuant  to  a  provision  therefor  and  a  stipulation  that 
the  amount  shall  be  paid  to  or  retained  by  the  other  party  in  case  of  default, 
is  held,  as  a  rule,  to  import  an  intent  to  liquidate  the  damages,  and  will  be  so 
enforced.3 

2.  Partial  Payments.  — -  Where  there  is  a  payment  by  one  of  two  contract- 
ing parties  to  the  other,  stated  to  be  in  part  payment  of  the  purchase  price  or 


Knox  County,  (Tex.  Civ.  App.  1S96)  33  S.  W. 
Rep.  896.  See  also  supra,  this  title,  Where 
Actual  Damages  Ascertainable  on  Breach. 

1.  Provision  for  Payment  of  Graduated  Amount 

—  England.  —  Ranger  v.  Great  Western  R. 
Co.,  5  H.  L.  Cas.  72;  Elphinstone  v.  Monkland 
Iron,  etc.,  Co.,  11  App.  Cas.  332,  35  W.  R.  17; 
Jones  v.  Green,  3  Y.  &  J.  298. 

Alabama. —  O'Brien  v.  Anniston  Pipe  Works, 
93  Ala.  582. 

Maine.  — Jones  v.  Binford,  74  Me.  439. 

New  York.  —  Dunlop  v.  Gregory,  10  N.  Y. 
241,  61. Am.  Dec.  746;  Winch  v.  Mutual  Ben. 
Ice  Co.,  9  Daly  (M.  Y.)  177. 

Oregon.  —  Louis  v.  Brown,  7  Oregon  326. 

Pennsylvania.  —  Westerman  v.  Means,  12 
Pa.  St.  97. 

South  Carolina.  —  Williams  v.  Vance,  9  S. 
Car.  344,  30  Am.  Rep.  26. 

Contract  for  Grading  —  Superintendent's  Wages 
During  Delay.  —  Where  in  a  contract  for  grad- 
ing it  was  provided  that  if  there  was  a  failure 
to  complete  the  contract  in  the  time  specified 
the  plaintiff  should  pay  the  wages  of  the  de- 
fendant's superintendent  accruing  during  the 
period  of  delay,  such  provision  was  held  to 
be  for  liquidated  damages,  the  manifest  inten- 
tion being  to  compensate  the  defendant  for  the 
additional  and  necessary  expense  that  would 
ensue  from  the  continued  employment  of  the 
superintendent.  O'Brien  v.  Anniston  Pipe 
Works,  93  Ala.  582. 

2.  Increasing  Sum  on  Approach  to  Performance. 

—  Davis  v.  Freeman,  10  Mich.  188.  But  a 
contrary  position  seems  to  have  been  taken  in 
Louis  v.  Brown,  7  Oregon  326,  which  was  a 
contract  to  cut  a  certain  number  of  cords  of 
wood  by  a  given  time,  and  providing  that  in 
the  event  the  contract  was  not  completely  per- 
formed by  ihe  time  named  there  should  be  a 
forfeiture  of  five  cents  per  cord  on  the  wood 
then  cut,  to  be  retained  out  of  the  last  pay- 
ment to  be  made.  It  was  held  in  this  case 
that  such  stipulation  fixed  the  measure  of 
damages  to  be  paid  by  the  party  failing  to  cut 
the  wood. 

3.  Deposits  —  Rule  Stated.  —  England.  —  Cat- 
ton  v.  Bennett,  51  L.  T.  N.  S.  70;  Lea  v. 
Whitaker,  L.  R.  8  C.  P.  70,  27  L.  T.  N.  S.  676, 
21  W.  R.  230;  Wallis  v.  Smith,  52  L.  J.  Ch. 
145,  21  Ch.  D.  243,  47  L.  T.  N.  S.  389,  31  W. 
R.  214. 


Georgia.  — Sanders  v.  Carter,  91  Ga.  450. 
Iowa. — Sanford  v.  Belle  Plaine  First  Nat. 
Bank,  g4  Iowa  680. 

Kentucky.  —  Woodbury  v.  Turner,  etc.,  Mfg. 
Co.,  96  Ky.  459. 

Maryland. — See  Willson  v.  Baltimore,  83 
Md.  203,  55  Am.  St.  Rep.  339. 

New  York.  —  Pellas  v.  Motley,  (Supm.  Ct. 
Gen.  T.)  19  N.  Y.  Supp.  28. 

Texas.  —  Yetter  v.  Hudson,  57  Tex.  604. 
Necessity  of  Clause  for  Forfeiture  of  Deposit.  — 
An  agreement  for  the  purchase  of  a  public 
house  provided  that  as  earnest  thereof  the 
vendee  had  paid  into  the  hands  of  the  vendor 
fifty  pounds  to  be  allowed  in  part  payment  at 
the  completion  of  Ihe  agreement.  If  the 
vendor  should  not  fulfil  the  agreement  on  his 
part  he  should  return  the  deposit  and  in  ad- 
dition thereto  pay  fifty  pounds  by  way  of  liqui- 
dated damages;  if  the  purchaser  should  fail 
to  perform  his  part  of  the  agreement,  then  the 
deposit  money  should  become  forfeited;  and 
if  either  of  the  parties  should  neglect  or  refuse 
to  comply  with  any  part  of  the  agreement,  he 
should  pay  to  the  other  fifty  pounds  as  liqui- 
dated damages.  Instead  of  depositing  the  fifty 
pounds  the  purchaser  gave  his  duebill  for  the 
amount,  and  on  a  failure  to  complete  the 
transaction  the  vendor  sued  the  purchaser  to 
recover  the  amount  of  the  duebill.  It  was 
held  that  ihe  plaintiff  was  entitled  to  recover 
the  fifty  pounds  and  was  not  limited  to  ihe 
amount  of  the  damages  actually  sustained,  it 
being  intimated,  however,  that  but  for  the 
clause  for  the  forfeiture  of  the  deposit  the  fifty 
pounds  would  have  been  a  penalty  and  not 
liquidated  damages.  Hinton  v.  Sparkes,  L. 
R.  3  C.  P.  161,  17  L.  T.  N.  S.  600. 

But  where  an  agreement  was  made  for  the 
purchase  of  certain  premises,  and  the  sum  of 
three  hundred  pounds  was  paid  by  the  pur- 
chaser by  way  of  deposit  and  as  part  of  the 
purchase  money,  the  purchase  to  be  completed 
on  a  certain  day,  provided  that  if  either  party 
should  refuse  to  perform  the  agreement  he 
should  pay  to  the  oiher  one  thousand  pounds 
liquidated  damages,  no  stipulation  being  made, 
however,  as  to  the  forfeiture  of  the  deposit,  it 
was  held  that  there  might  be  a  recovery  of  the 
deposit  by  the  party  making  it.  Palmer  v. 
Temple,  1  Per.  &  Dav.  379,  9  Ad.  &  El  508, 
36  E.  C.  L.  1S1. 

413  Volume  XIX. 


Deposits  and 


LIQ  UIDA  TED  DAM  A  GES.  Partial  Payments. 


consideration  of  the  transaction,  with  the  provision  that  it  shall  be  retained  by 
the  party  to  whom  it  is  paid  on  default  of  the  other  to  complete  the  contract, 
the  construction  favors  the  theory  that  a  liquidation  of  the  damages  was 
intended.1 

But  Cases  Are  Not  Wanting  in  which  the  party  making  a  deposit  or  partial  payment 
has  been  allowed  to  recover  it  back  or  have  it  applied  as  originally  intended, 
though  he  has  made  default  in  the  fulfilment  of  the  contract  or  in  compliance 
with  some  of  its  terms.2  It  is  believed,  indeed,  that  this  is  the  usual  rule 
adopted  where  a  contrary  course  would  constitute  a  clear  and  obvious  viola- 
tion of  that  fundamental  principle,  actual  compensation,  where  practicable, 
for  civil  injuries.3 

3.  Distinction  Between  Deposit  and  Partial  Payment.  —  In  some  cases  a  dis- 
tinction has  been  taken  between  a  sum  paid  as  a  deposit  to  secure  perform- 
ance of  a  contract  and  a  sum  paid  upon  the  contract  by  way  of  partial  payment 
with  a  provision  for  its  forfeiture  upon  default  or  fulfilment.  In  the  latter 
instance  it  is  held  that  the  sum  paid  should  be  regarded  as  liquidated  damages, 
but  in  the  former  as  a  penalty.4  By  other  authorities  practically  the  same 
distinction  is  observed  in  the  rule  as  to  deposits  collateral  to  the  object  of  the 
contract.5 

1.  Partial  Payments  —  England.  —  Hinton  v. 
Sparkes,  L.  R.  3  C.  P.  161;  Wallis  v.  Smith, 
52  L.  J.  Ch.  145,  21  Ch.  D.  250,  47  L.  T.  N.  S. 
389,  31  W.  R.  214. 

Georgia.  —  Allison  v.  Dunwody,  100  Ga.  51. 

Maryland.  —  Willson  v.  Baltimore,  83  Md. 
203,  55  Am.  St.  Rep  339. 

New  York.  —  Battle  v.  Rochester  City  Bank, 
3  N.  Y.  88;  Havens  v.  Patterson,  43  N.  Y.  218; 
Lawrence  v.  Miller,  86  N.  Y.  131;  Chaude  v. 
Shepard,  122  N  Y.  397;  Von  Kamen  v.  Roes, 
(Supm.  Ct.  Gen.  T.)  20  N.  Y.  Supp.  548,  65 
Hun  (N.  Y.)  625;  Haynes  v.  Hart,  42  Barb. 
(N.  Y.)  58;  Green  v.  Green,  9  Cow.  (N.  Y.)  46; 
Ketchum  v.  Evertson,  13  Johns.  (N.  Y.)  359,  7 
Am.  Dec.  384;  Townsend  v.  Fisher,  2  Hilt. 
(N.  Y.)  47. 

South  Dakota.  —  Barnes  v.  Clement,  12  S. 
Dak.  270. 

Tuition  Advanced  Held  Liquidated  Damages  on 
Expulsion  of  Pupil.  —  Fessman  v.  Seeley,  (Tex. 
Civ.  App.  1895)  30  S.  W.  Rep.  268. 

Where  Larger  Sum  Named  as  Liquidated  Dam- 
ages. —  Where  by  an  agreement  for  the  assign- 
ment of  the  lease  of  a  public  house,  good  will, 
stock,  etc.,  the  consideration  to  be  paid  and 
possession  given  by  a  certain  day,  the  pros- 
pective assignee  made  a  deposit  of  fifty  pounds 
with  the  assignor  to  be  taken  as  part  of  the 
consideration  on  fulfilment,  or  part  of  the  sum 
of  five  hundred  pounds  liquidated  damages, 
to  be  paid  by  either  of  the  parties  on  a  breach, 
it  was  held  that  the  latter  sum  was  recovera- 
ble upon  the  failure  of  the  assignee  to  accept 
an  assignment  of  the  lease  according  to  the 
contract.  Reilly  v.  Jones,  I  Bing.  302,  8  E. 
C.  L.  519. 

2.  Deposits  or  Part  Payments  Held  Penalties. 

—  In  re  Dagenham  (Thames)  Deck  Co.,  L.  R. 
8  Ch.  1022  (contract  for  sale  of  land  —  part 
payment  of  consideration);  Barton  v.  Cape- 
well  Continental  Patents  Co.,  5  Reports  374, 
68  L.  T.  N.  S.  857  (part  payment  on  agreement 
for  sale  of  patent);  Willson  v.  Baltimore,  83 
Md.  203,  55  Am.  St.  Rep.  339  (deposit  accom- 
panying bid  to  secure  performance);  Chaude 
v.  Shepard,  122  N.  Y.  397  (deposit  to  secure 
performance  of  lease);  Lindsey  v.  Rockwall, 


County,  10  Tex.  Civ.  App.  225  (deposit  accom- 
panying bid  to  secure  performance). 

Where  Contract  Partially  Performed.  —  In  a 
contract  for  the  sale  and  delivery  of  cattle  the 
vendee  paid  to  the  vendor  a  slated  sum,  the 
contract  providing  thai  if  the  vendee  should 
refuse  to  receive  the  cattle  according  to  the 
terms  of  the  contract  the  vendor  should  retain 
as  liquidated  damages  the  amount  so  paid  to 
him.  The  vendee  received  the  larger  part  but 
not  all  of  the  cattle  contracted  for,  and  it  was 
held  that  a  partial  breach  was  insufficient  to 
warrant  the  retention  by  the  vendor  of  the 
sum  stated.    Farrar  v.  Beeman,  63  Tex.  175. 

Provision  for  Forfeiture  of  Deposit  but  that  Con- 
tract Shall  Remain  in  Force  Held  to  Be  Intended 
as  Penalty.  —  Tinkham  v.  Satori,  44  Mo.  App. 
659- 

3.  Willson  v.  Baltimore,  83  Md.  203,  55  Am. 
St.  Rep.  339.  See  also  Sanders  v.  Carter,  91 
Ga.  450. 

In  California,  by  Statute  (Civ.  Code,  1670, 
167 1),  it  is  provided  that  the  damages  for  a 
breach  of  contract  shall  not  be  liquidated  by 
the  parties  except  where  it  is  impracticable  to 
determine  the  actual  damages,  and  that  (Civ. 
Code,  §  3307)  the  damages  for  breach  of  a 
contract  to  purchase  real  estate  shall  le  the 
excess  over  the  value  of  the  property.  Under 
these  provisions  it  was  held  thai  a  jlipulation 
for  the  retention  by  the  vendor  of  an  advance 
payment  made  by  the  vendee  in  case  the 
latter  should  fail  to  perform  the  contract  could 
not  be  enforced.  Drew  v.  Pedlar,  87  Cal.  443, 
22  Am.  St.  Rep.  257.  See  also  Easton  v. 
Cressey,  100  Cal.  75. 

4.  Distinction  Between  Deposit  and  Partial  Pay- 
ment.—  Scott  v.  Montells,  109  N.  Y.  i;  Chaude 
v.  Shepard,  122  N.  Y.  397.  But  compare  Pelles 
v.  Motley,  (Supm.  Ct.  Gen.  T.)  19  N.  Y. 
Supp.  28. 

5.  Deposit  Collateral  to  Object  of  Contract.  —  If 

the  deposit  was  not  made  in  part  performance 
of  the  contract,  but  was  merely  collateral 
thereto  as  a  guaranty  that  its  provisions  would 
be  observed,  or  if  the  making  of  the  deposit 
was  not  a  part  of  the  thing  10  be  done  under 
or  in  execution  of  the  contract,  but  was  re- 
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XVI.  Retention  of  Consideration  for  Part  to  Secure  Complete  Per- 
formance.—  Another  form  of  contract  which  has  not  infrequently  come 
before  the  courts  for  construction  as  to  liquidated  damages  or  penalty  is  that 
wherein  it  is  provided  that  a  part  of  the  consideration  to  be  paid  at  stated 
times  or  as  work  progresses  shall  be  retained  by  the  employer  as  security  for 
complete  performance  or  damages  for  any  breach  by  the  other  party.1  It  will 
be  observed  here,  as  in  other  branches  of  this  subject,  that  the  decisions 
are  not  harmonious,  but  seem  rather  each  to  have  been  decided  on  its  own 
particular  facts. 

XVII.  Bond  in  Penalty  of  Stated  Sum.  —  It  has  been  announced  as  a 
general  rule  that  where  the  contract  is  in  form  a  bond  in  the  penalty  of  a 
stated  sum,  conditioned  for  the  performance  of  a  stipulated  act  or  acts,  the 
amount  so  named  will  be  deemed  a  penalty  and  not  liquidated  damages.2 
But  it  has  also  been  held  that  although  the  instrument  is  in  the  form  of  a 
bond  with  condition,  this  cannot  transform  into  a  penalty  that  which,  but  for 
the  form,  is  an  agreement  to  pay  a  precise  sum  as  damages  under  certain  cir- 
cumstances.3 The  fact  is,  indeed,  that  the  amount  of  a  bond  will  be  treated 
as  a  penalty  or  as  liquidated  damages  according  to  the  intention  of  the  parties 


quired  simply  as  a  condition  precedent  to 
entering  into  the  contract,  which  distinctly 
relates  to  something  else,  then  such  deposit 
will  not  be  treated  as  liquidated  damages 
merely  because  it  is  a  deposit,  but  will  be  re- 
garded either  as  liquidated  damages  or  as  a 
penalty,  as  the  rules  applicable  to  such  ques- 
tions may  require.  Willson  v.  Baltimore,  83 
Md.  203,  55  Am.  St.  Rep.  339. 

1.  Percentage  Reserved  as  Security  Against 
Breach.  —  Contracts  for  the  performance  of 
work  frequently  provide  for  the  retention  of  a 
certain  percentage  of  the  contract  price  on 
partial  settlements  until  the  final  settlement. 
Such  stipulations  are  sometimes  held  to  create 
liquidated  damages.  Wolf  v.  Des  Moines,  etc., 
R.  Co.,  64  Towa  380;  Geiger  v.  Western  Mary- 
land R.  Co.,  41  Md.  4;  Easton  v.  Pennsylvania, 
etc.,  Canal  Co.,  13  Ohio  79;  Walsh  v.  Fisher, 
102  Wis.  172.  So  provisions  that  if  the  work 
is  not  completed  by  a  certain  time  a  slated 
amount  shall  be  forfeited  for  every  day  in  excess 
have  been  regarded  as  provisions  for  liqui- 
dated damages.  Scott  v.  Dent,  38  U.  C.  Q.  B. 
30;  Wortbington  v.  Municipal  Council,  10  U. 
C.  Q.  B.  219;  Hennessy  v.  Metzger,  152  111. 
505,  43  Am.  St.  Rep.  267-  Tennessee  Mfg.  Co. 
v.  James,  91  Tenn.  154,  30  Am.  St.  Rep.  865. 

Sometimes  provisions  for  the  retention  of  a 
percentage  have  been  held  to  create  penalties. 
Satterlee  v.  U.  S.,  30  Ct.  CI.  31;  Monmouth 
Park  Assoc.  v.  Warren,  55  N.  J.  L.  598;  Gulf, 
etc.,  R.  Co.  v.  Ward.  (Tex.  Civ.  App.  1896)  34 
S.  W.  Rep.  328.  See  also  Van  Buren  v. 
Digges,  it  How.  (U.  S.)  461. 

It  should  be  noticed  that  under  contracts  of 
this  type  the  nearer  is  the  approach  to  comple- 
tion, the  larger  is  the  amount  held  by  a  party 
in  case  of  a  breach;  and  it  has  been  seen  that 
this  circumstance  generally  indicates  that  the 
stipulation  is  penal  in  its  nature.  See  supra, 
this  title,  Payment  of  Periodic  and  Graduated 
Amounts. 

Where  waiters  in  a  hotel  were  to  forfeit  all 
moneys  owing  to  them  if  they  left  without 
giving  three  days'  notice,  the  provision  was 
held  to  be  for  a  penalty,  and  not  for  liquidated 


damages.  Schmieder  v.  Kingsley,  (C.  PI.  Gen. 
T.)  6  Misc.  (N.  Y.)  107;  Wagner  v.  Kingsley, 
(C.  PI.  Gen.  T.)  27  N.  Y.  Supp.  1124,  7  Misc. 
(N.  Y.)  744. 

Rule  as  Against  Lienholders.  —  Where  a  con- 
tract provided  that  upon  noncompletion  of 
certain  work  by  a  fixed  date  a  contractor  was 
to  pay  or  "  allow  "  ten  dollars  a  day  until 
completion,  it  was  held  that  this  authorized  a 
deduction  as  liquidated  damages  of  the 
amount  so  "  allowed  "  from  the  contract  price, 
even  as  against  lienhclders  claiming  adversely 
to  the  contractor,  other  than  those  having 
liens  for  wages  less  in  the  aggregate  than  ten 
per  cent,  of  the  contract  price.  McBean  v. 
Kinnear,  23  Ont.  313. 

2.  Bond  in  Penalty  of  Stated  Sum  —  Arkansas. 
—  Nilson  v.  Jonesboro,  57  Ark.  168. 

Maine. — Smith  v.  Wedgwood,  74  Me.  457; 
Burrill  v.  Daggetl,  77  Me.  545. 

Massachusetts.  —  Cushing  v.  Drew,  97  Mass. 
445;  Henry  v.  Davis,  123  Mass.  345. 

Montana.  —  O'Keefe  v.  Dyer,  20  Mont.  477. 
Nezv  York.  —  Esmond  v.  Van  Benschoten, 
12  Barb.  (N.  Y.)  366. 

Ohio.  —  Abrams  v.  Kounts,  4  Ohio  214. 
South    Carolina.  —  Bearden    v.    Smith,  11 
Rich.  L.  (S.  Car.)  554. 

Amount  Stipulated  in  Bond  "Prima  Facie" 
Penalty.  —  O'Keefe  v.  Dyer,  20  Mont.  477. 
And  see  Esmond  v.  Van  Benschoten,  12  Barb. 
(N.  Y.)  366.  The  rule  is  stated  more  strongly 
in  Bearden  v.  Smith,  n  Rich.  L.  (S.  Car.)  554. 

Statutory  Bond  of  Contractor.  —  In  Nevada 
County  v.  Hicks,  38  Ark.  557,  it  was  held  that 
the  sum  specified  in  a  bond  required  by  statute 
from  a  bridge  contractor,  in  the  amount  of  the 
contractor's  bid,  was  a  penalty  and  not  liqui- 
dated damages,  because,  it  was  held,  the 
legislature  could  not  have  intended  to  fix  the 
damages  in  every  case,  for  each  and  every 
breach  of  the  condition,  whether  total  or  only 
partial,  arbitrarily  at  the  amount  of  the  bid, 
irrespective  of  the  real  injury  sustained. 

3.  Form  of  Instrument  Not'.Conclusive.  —  Nilson 
v.  Jonesboro,  57  Ark.  168;  Hodges  v.  King,  7 
Met.  (Mass.)  583. 
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and  the  very  right  of  the  case,  and  not  according  to  any  technical  rule  of 
construction.1 

XVIII.  Contracts  fob  Payment  of  Money —  1.  General  Ride.  —  In  a  con- 
tract for  the  payment  of  money,  a  provision  that  in  the  event  of  default 
another  and  larger  sum  shall  be  forfeited  or  paid  as  liquidated  damages  by 
the  obligor  to  the  obligee  is  generally  held,  in  so  far  as  the  latter  sum  exceeds 
legal  interest,  to  be  in  the  nature  of  a  penalty  and  unenforceable.3  And  it  is 
immaterial  to  the  application  of  the  rule  whether  the  payment  is  to  be  made 
to  the  plaintiff  or  to  some  other  party,  where  the  contract  is  for  the  plaintiff's 
benefit  and  is  entered  into  with  him.3  So  also  the  rule  is  the  same  where  one 
person  contracts  to  pay  a  stipulated  sum  if  the  promissory  note  of  another  is 
not  punctually  paid  at  maturity.4 


1.  Intention  and  Eight  Controlling.  —  Hough- 
ton v.  Pattee,  58  N.  H.  326. 

An  Agreement  to  Pay  Interest,  it  has  been 
held,  on  a  sum  named  as  the  penalty  of  a  bond 
upon  a  breach  of  the  condition,  tends  to  show 
that  the  sum  named  as  penalty  was  intended 
as  a  liquidation  of  the  damages,  as  in  penal 
bonds  such  a  provision  is  not  made,  the  obligee 
relying  on  the  penalty  for  full  indemnity  for 
thai  which  may  be  payable  for  a  breach  of  the 
condition.  Hodges  v.  King,  7  Met.  (Mass.) 
5S3. 

Where  a  Given  Amount  Is  Itself  Secured  by  the 

penalty  of  a  bond,  this  is  inconsistent  with 
the  theory  that  the  former  is  a  penalty  to  se- 
cure something  else.  Ranger  v.  Great  Western 
R.  Co.,  5  H.  L.  Cas.  72.  And  see  Nilson  v. 
Jonesboro,  57  Ark.  168. 

So  where  the  sum  to  be  paid  for  the  breach 
of  a  contract  is  stated  in  the  condition  of  a 
bond  and  the  penal  sum  is  double  the  former 
amount,  the  sum  stated  in  the  condition  is 
presumptively  designed  as  liquidated  dam- 
ages. Cotheal  v.  Talmage,  9  N.  Y.  551,  61  Am. 
Dec  716.  And  see  Smith  -'.  Smith,  4  Wend. 
(N.  Y.)  468. 

Thus,  where  a  contractor  undertook  to  do 
certain  work  within  a  given  time,  or  to  pay 
certain  fixed  sums,  it  was  adjudged  that  the 
fact  that  a  bond  with  a  penalty  had  been  given 
to  secure  the  payment  of  the  fixed  sums  was 
itself  strong  evidence  to  show  that  they  were 
liquidated  damages.  Ranger  v.  Great  West- 
ern R.  Co.,  5  H.  L.  Cas.  72. 

2.  Contracts  for  Payment  of  Money  —  Rule 
Stated  —  England.  —  Protector  Endowment 
Loan,  etc.,  Co.  v.  Grice,  49  L.  J.  Q.  B.  812,  5 
Q.  B.  D.  596,  43  L.  T.  N.  S.  564. 

Canada.  —  Brown  v.  Taggart,  10  U.  C.  Q.  B. 
183.  See  also  Rutherford  v.  Siovel,  12  U.  C. 
C.  P.  9. 

Ignited  States.  —  Loudon  v.  Taxing  Dist., 
104  U.  S.  771. 

Alabama.  —  Watts  v.  Sheppard,  2  Ala.  425; 
Keeble  v.  Keeble,  85  Ala.  552. 

Arkansas.  —  Williams  v.  Green,  14  Ark.  315; 
Haldeman  v.  Jennings,  14  Ark.  329. 

Delaware.  —  Stewart  v.  Grier,  7  Houst. 
(Del.)  378. 

Florida.  —  Smith  v.  Newell,  37  Fla.  147. 

Georgia.  —  Compare  Hardee  v.  Howard,  33 
Ga.  533,  83  Am.  Dec.  176;  Sutton  v.  Howard, 
33  Ga.  536. 

Illinois.  — Goodyear  Shoe  Machinery  Co.  v. 
Selz,  157  111.  186;  Bryton  v.  Marston,  33  111. 
App.  211;  Kimball  v.  Doggett,  62  111.  App.  528. 

Iowa.  —  Gower  v.  Carter,  3  Iowa  244,  66 
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Am.  Dec.  71;  Kuhn  Myers,  37  Iowa  351; 
Kelly  v.  Fejervary,  (Iowa  1900)  83  N.  W.  Rep. 
791. 

Kansas.  —  Kurtz  v.  Sponable,  6  Kan.  395. 
Louisiana.  —  Compton  v.  Compton,  5  La. 
Ann.  618. 

Maine.  —  Dwinel  v.  Brown,  54  Me.  472. 

Maryland. — Geiger  v.  Western  Maryland 
R.  Co.,  41  Md.  4. 

Massachusetts.  —  Fisk  v.  Gray,  11  Allen 
(Mass  )  133. 

Michigan.  — Jaquith  v.  Hudson,  5  Mich.  123. 

Minnesota.  —  Mason  v.  Callender,  2  Minn. 
350,  72  Am.  Dec.  102. 

Mississippi.  —  Hughes  v.  Fisher,  Walk. 
(Miss.)  516;  Bright  v.  Rowland,  3  How.  (Miss.) 
398. 

Arevada.  —  Morris  v.  McCoy,  7  Nev.  399. 
New  Hampshire.  —  Mead  v.  Wheeler,  13  N. 

H.  353- 

New  York. — Cotheal  v.  Talmage,  9  N.  Y. 
551,  61  Am.  Dec.  716;  Lampman  v.  Cochran, 
r6  N.  Y.  277;  Esmond  v.  Van  Benschoten,  12 
Barb.  (N.  Y.)  366;  Niver  v.  Rossman,  18  Barb. 
(N.  Y.)  50;  Gray  v.  Crosby,  18  Johns.  (N.  Y.) 
223;  Bagley  v.  Peddie,  5  Sandf.  (N.  Y.)  192; 
Beale  v.  Hayes,  5  Sandf.  (N.  Y.)  640. 

Ohio.  —  Longworlh  v.  Askren,  15  Ohio  St. 
370;  Waggoner  v.  Cox,  40  Ohio  St.  539. 

Pennsylvania.  —  Paxton,  C.  J.,  in  Moore  v. 
Colt,  127  Pa.  St.  289,  14  Am.  St.  Rep.  845. 

Rhode  Island.  —  Sessions  v.  Richmond,  I  R. 

I.  298. 

Wisconsin.  —  Fitzpatrick  v.  Cottingham,  14 

Wis.  219. 

Provision  for  Attorney's  Fees  on  Default.  —  As 

to  the  validity  of  instruments  containing  pro- 
visions of  this  kind,  see  the  titles  Attorney 
and  Client,  vol.  3,  p.  431;  Bills  of  Ex- 
change and  Promissory  Notes,  vol.  4,  p.  101 ; 
Foreclosure  of  Mortgages,  vol.  13,  p.  823. 

3.  Kuhn  v.  Myers.  37  Iowa  351. 

Undertaking  to  Pay  Decree.  —  Thus  an  under- 
taking to  pay  a  certain  amount  due  on  a  de- 
cree for  the  purpose  of  releasing  the  plaintiff's 
land  from  the  lien  thereof  has  been  held  to  be 
a  contract  for  the  payment  of  money  merely, 
so  that  the  rule  of  liquidated  damages  would 
not  apply.    Kuhn  v.  Myers,  37  Iowa  35c. 

4,  Contract  to  Pay  Note  of  Another.  —  "  The 
law  has  prescribed  the  measure  of  damages, 
beyond  which  the  parties  are  not  at  liberty  to 
contract."    Hughes  v.  Fisher,  Walk.  (Miss.) 

Case  in  Conflict  with  General  Rule.  —  Where 

in  a  contract  for  the  sale  of  certain  property 
for  thirteen  thousand  dollars,  it  was  recited 
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Doctrine  of  Liquidated  Damages  Inapplicable.  — ■  The  rule  in  the  case  of  contracts  for 
the  payment  of  money  is  not  based  on  the  doctrine  that  the  stipulation  for  a 
larger  sum  on  default  was  intended  as  a  penalty  by  the  parties;  the  rule  of 
liquidated  damages  is  simply  inapplicable  to  such  contracts,1  irrespective  of 
the  intent  of  the  parties  or  the  language  by  which  it  is  expressed.2  And  the 
rule  is  the  same  although  a  creditor  may  suffer  the  most  serious  injury  from 
the  want  of  punctual  payment  for  his  debt,  and  though  the  payment  of  the 
principal  and  interest  may  in  fact  afford  a  wholly  inadequate  compensation 
for  his  disappointment.3  The  principle  is  that  damages  for  the  breach  of 
contracts  for  the  payment  of  money  are  fixed  and  liquidated  by  law,  and 
neither  require  nor  are  susceptible  of  liquidation  by  the  parties,  interest  being 
the  legal  measure  of  damages  in  all  such  cases.4 

2.  Annuities.  — Although  a  contract  for  the  payment  of  a  life  annuity  is  a 
contract  for  the  payment  of  money,  it  is  held  not  to  be  of  such  a  nature  as  to 
admit  of  the  application  of  the  general  rule  under  discussion.  On  the  breach 
of  such  a  contract,  therefore,  a  provision  for  the  payment  of  a  sum  in  gross 
may  be  enforced,  unless  manifestly  inequitable.5 

3.  Money  Due  in  Instalments.  —  Where  there  is  a  contract  to  pay  money  in 
instalments,  or  periodically,  a  provision  that  future  instalments  shall  imme- 
diately become  due  on  default  in  any  instalment  or  payment  to  be  made  has  in 


that  a  part  of  the  consideration  therefor  was 
that  a  certain  nole  for  seven  thousand  six  hun- 
dred and  fifty  dollars  given  by  the  vendee  in 
part  payment  for  this  amount  should  be 
promptly  paid  at  maturity,  it  was  held  that  a 
provision  for  an  additional  two  thousand  dol- 
lars in  case  of  default  in  payment  would  be 
enforceable,  although  the  amount  so  provided 
for  was  much  in  excess  of  mere  legal  interest. 
Sutton  v.  Howard,  33  Ga.  536.  See  also 
Hardee  v.  Howard,  33  Ga.  533,  83  Am.  Dec. 
176.  In  these  cases  the  court  proceeded  on 
the  intention  of  the  parties  and  the  fairness  of 
the  transaction. 

It  has  been  said  that  if  the  agreement  for  a 
penalty  in  default  of  payment  is  in  accordance 
with  a  general  usage  and  practice  of  a  par- 
ticular trade,  it  may  be  enforced  even  though 
exceeding  the  legal  interest.  Mead  v.  Wheeler, 
13  N.  H.  351;  Floyer  v.  Edwards,  1  Cowp. 
112.  But  see  Ex  p.  Aynsworth,  4  Ves.  Jr.  678, 
in  which  Floyer  v.  Edwards,  1  Cowp.  112, 
supra,  is  adversely  criticised  on  the  point  in 
question. 

It  has  been  held  that  a  provision  in  a  mort- 
gage securing  the  payment  of  money  in  instal- 
ments for  a  commission  of  one  per  cent,  for 
every  month  or  part  of  a  month  elapsing  after 
the  due  date  of  any  instalment  until  payment 
was  not  in  the  nature  of  a  penalty,  but  that 
the  mortgagee  was  entitled  to  charge  for  it  in 
taking  account.  General  Credit,  etc.,  Co.  v. 
Glegg,  52  L.  J.  Ch.  297,  22  Ch.  D.  540,  48  L. 
T.  N.  S.  182,  31  W.  R.  421. 

1.  liquidated  Damages  Not  Applicable.— 
Mason  v.  Callender,  2  Minn.  350,  72  Am.  Dec. 
102;  Mead  v.  Wheeler,  13  N.  H.  ^53;  Gray  v. 
Crosby,  18  Johns.  (N.  Y.)  223;  Fitzpatrick  v. 
Cottingham,  14  Wis.  219. 

If  the  Doctrine  of  Liquidated  Damages  Were 
Applicable  to  contracts  for  the  payment  of 
money,  it  "  might  afford  a  secure  protection 
for  usury  and  countenance  oppression  under 
the  forms  of  law."  Gray  v.  Crosby,  18  lohns. 
(N.  Y.)  226.  '  J 
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2.  Intent  and  Language  Immaterial.  —  Dwinel 
v.  Brown,  54  Me.  472;  Mason  v.  Callender,  2 
Minn.  350,  72  Am.  Dec.  102,  the  court  saying: 
"  Where  the  stipulation  is  to  pay  a  greater 
sum,  on  default  of  paying  a  lesser  one,  no 
form  of  words  will  change  it  from  a  penalty  to 
liquidated  damages;  "  Lampman  v.  Cochran, 
16  N.  Y.  277;  Bagley  v.  Peddie,  5  Sandf.  (N. 
Y.)  192. 

3.  Meade  v.  Wheeler,  13  N.  H.  353. 

4.  Interest  Measure  of  Damages  —  England.  — 
Orr  v.  Churchill,  1  H.  Bl.  232. 

United  States.  —  Loudon  v.  Taxing  Dist.,  104 

U.  S.  771. 

Iowa.  —  Kuhn  v.  Myers,  37  Iowa  351. 

Minnesota.  —  Mason  v.  Callender,  2  Minn. 
350,  72  Am.  Dec.  102. 

New  York.  —  Esmond  v.  Van  Benschoten, 
12  Barb.  (N.  Y.)  366;  Gray  v.  Crosby,  18  Johns. 
(N.  Y.)  219. 

Rhode  Island.  —  Sessions  v.  Richmond,  1  R. 
I.  298/ 

Contracts  Increasing  Rate  of  Interest  on  Default. 

—  See  the  title  Interest,  vol.  16,  p.  IP49.  See 
also  the  title  Bills  of  Exchange  and  Promis- 
sory Notes,  vol.  4,  p.  98. 

5.  Contract  for  Annuity  —  Liquidated  Damages 
Permissible. — Waggoner  v.  Cox,  40  Ohio  St.  539; 
Berrinkott  v.  Traphagen.  39  Wis.  219. 

This  Is  for  the  Reason,  it  has  been  held,  that 
the  value  of  a  life  annuity  in  an  individual 
case  cannot  be  determined  with  accuracy. 
Berrinkott  v.  Traphagen,  39  Wis.  219.  But 
compare  Cairnes  v.  Knight,  17  Ohio  St.  68,  in 
which  case  it  was  held  that  a  written  contract 
binding  the  makers  to  pay  to  I.  C.  three  hun- 
dred dollars  so  as  to  secure  to  her  sixteen  dol- 
lars and  sixty-six  cents  annually  during  life, 
be'ng  an  annuity  payable  to  her  by  one  of 
such  makers,  with  a  provision  that  in  case  of 
any  default  in  the  payment  of  the  annuity  the 
whole  sum  of  three  hundred  dollars  should  be 
paid,  was  in  the  nature  of  a  penal  bond,  no 
more  being  recoverable  upon  it  than  the 
amount  due  on  the  annuity. 
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general  been  held  not  penal  in  character,  but  valid  and  enforceable  as  merely 
indicating  the  debtor's  period  of  credit.1 

4.  One  of  Several  Conditions  for  Payment  of  Money.  —  Where  one  of  several 
conditions  in  a  contract  is  for  the  payment  of  money,  in  default  of  which  a 
larger  sum  may.  by  the  terms  of  the  contract,  become  payable,  the  latter  will, 
in  general,  be  construed  as  a  penalty  and  not  as  liquidated  damages.2 

5.  Discharge  of  Larger  Sum  by  Payment  of  Smaller.  —  A  provision  in  a  con- 
tract that  a  larger  sum,  in  fact  due,  may  be  discharged  on  the  payment  of 
a  lesser  at  a  stipulated  time  or  in  a  particular  manner  is  not,  as  to  the  former, 
penal  in  character,  but  the  larger  sum  may  be  recovered  if  the  debtor  fails  to 
avail  himself  of  the  conditions  prescribed.3 

But  Where  the  Lesser  Sum  Is  in  Fact  the  Debt,  the  larger  is  a  penalty,  and  its  pay- 
ment will  not  be  enforced,  although  the  contract  may  provide  in  terms  for  the 
release  of  the  latter  on  payment  of  the  former.4 

XIX.  Contracts  with  Reference  to  Personal  Property  —  1.  Contracts  of 
Sale.  —  Where  there  is  a  contract  for  the  sale  or  delivery  of  goods  or  specific 


1.  Provision  Not  Penal  in  Character.  —  A  being 
indebted  to  B  in  a  sum  of  money  payable  by 
instalments,  and  having  made  default  in  the 
payment  of  an  instalment,  executed  a  deed 
whereby,  in  consideration  of  B's  forbearance 
to  take  proceedings  in  bankruptcy  against  him, 
he  covenanted  to  pay  the  debt  by  fresh  instal- 
ments, with  a  proviso  that  if  he  should  make 
default  in  payment  of  any  instaltnent  the 
whole  debt  should  be  immediately  recoverable. 
Il  was  held  that  the  proviso  was  not  a  penalty 
against  which  relief  could  be  had  in  equity, 
but  an  essential  part  of  the  security  created  by 
the  deed.  Sterne  v.  Beck,  2  N.  R.  346,  1  De 
G.  J.  &  S.  595. 

In  a  Mortgage  of  Chattels  to  secute  the  repay- 
ment of  four  hundied  pounds  then  advanced, 
and  a  further  sum  of  one  hundred  and  forty- 
four  pounds  for  interest  and  expenses,  by  in- 
stalments payable  every  three  months,  it  was 
provided  that  in  default  of  payment  of  any  one 
instalment  the  whole  money  remaining  un- 
paid should  become  immediately  due;  further, 
that  in  default  of  payment  of  the  moneys 
secured,  or  any  part  thereof,  or  if  the  mort- 
gagor should  become  a  liquidating  debtor  or 
bankrupt,  or  upon  the  happening  of  certain 
other  contingencies,  the  mortgagee  might  en- 
ter, sell,  and  repay  to  himself  the  whole  of  the 
sums  due  to  him  upon  the  security  of  the 
mortgage".  It  was  held,  the  mortgagor  having 
become  a  liquidating  debtor,  that  the  provi- 
sions of  the  mortgage  were  not  in  the  nature 
of  a  penalty,  and  that  the  mortgagee  was  en- 
titled .to  the  possession  of  the  property  com- 
prised in  the  mortgage  deed.  Ex  p.  Cochrane, 
38  L.  T.  N.  S.  820,  26  W.  R.  818.  See  also 
Wallingford  v.  Mutual  Soc,  5  App.  Cas.  6S5; 
Case  r.  Burton,  19  U.  C.  Q.  B.  540.  Compare 
Knapp  v.  Cameron,  6  Grant  Ch.  (U.  C.)  550. 
And  see  the  titles  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  p.  94;  Mort- 
gages. 

Forfeiture  of  Payments  Already  Made.  —  For 

the  effect  of  a  default  in  the  payment  of  money 
as  operating  to  forfeit  payments  aUeadv  made, 
see  supra,  this  title,  Deposits  and  Partial  Pay- 
ments. 

2.  One  of  Several  Conditions  for  Payment  of 
Money  —  Arkansas. —  Haldeman  v.  Jennings, 
14  Ark.  329. 


Bryton  v.  Marston,  33  III.  App. 
Niver  v.  Rossman,  18  Barb. 


Illinois. 
211. 

ATew  York. 
(N.  Y.)  50. 

Canada.  — See  Lepine  v.  Fiset,  10  Rev.  Leg. 
153. 

Bond  Conditioned  for  Various  Acts.  —  Where  a 
bond  was  given  in  a  certain  sum  "  mutually 
agreed  upon  as  liquidated  damages,"  with  con- 
dition to  pay  off  a  mortgage  debt  within  a  cer- 
tain time  upon  land  conveyed  to  the  obligor, 
and  to  pay  the  interest  thereon  semiannually 
until  the  principal  should  be  paid,  to  pay  the 
taxes  thereon,  and  to  keep  the  buildings  in- 
sured against  fire  to  a  certain  named  amount, 
the  sum  so  agreed  upon  was  treated  as  a  pen- 
alty and  not  as  liquidated  damages.  Fisk  v. 
Gtay,  11  Allen  (Mass.)  132. 

But  Where  a  Deposit  Has  Been  Made  to  secure 
the  performance  of  several  conditions,  even 
though  one  of  them  be  for  the  payment  of  a 
fixed  sum  of  money,  it  has  been  held  that  the 
deposit  would  be  treated  as  liquidated  dam- 
ages and  not  as  a  penalty.  Wallis  v.  Smith, 
52  L.  J.  Ch.  145,  21  Ch.  D.  243.  47  L.  T.  N.  S. 
389,  31  W.  R.  214.  See  further  supra,  this  title, 
Deposits  and  Pat  tial  Payments. 

3.  Agreement  that  Larger  Sum  May  Be  Dis- 
charged by  Lesser.  —  Thompson  v.  Hudson,  L. 
R.  4  H.  L.  I.  reversing  16  L.  T.  N.  S.  254.  15 
W.  R.  697;  Carters.  Corley,  23  Ala. 612;  Jordan 
v.  Lewis,  2  Stew.  (Ala.)  426;  Goodyear  Shoe 
Machinery  Co.  v.  Selz,  157  111.  186;  Waggoner 
v.  Cox,  40  Ohio  St.  539. 

Compromise  Agreement  —  Breach  —  Remission 
to  Original  Rights.  —  Boland  v.  McCarroll,  38 
U.  C.  Q.  B.  487;  Watson  v.  Mason,  22  Grant 
Ch.  (U.  C.)  180.  Compare,  however,  Walsh  v. 
Curtis,  73  Minn.  254.  See  also  the  title  Com- 
position with  Creditors,  vol.  6,  p.  386  et  sea. 

Substantial  Performance  by  Debtor.  —  It  has 
been  held  that  where  a  creditor  agrees  to  re- 
mit part  of  his  demand  on  condition  of  receiv- 
ing payment  on  a  given  day,  the  court  will 
not  enforce  the  penalty  if  a  bona  fide  endeavor 
be  made  to  pay  the  money  on  the  given  day 
and  the  agreement  is  otherwise  substantially 
performed.  Ramgopal  Mookerjee  v.  Masseyk 
9  W.  R.  4. 

4.  Lesser  Sum  the  Debt.  —  Goodyear  Shoe 
Machinery  Co.  v.  Selz,  157  111.  186. 
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personal  property,  a  sum  in  gross  to  be  paid  on  a  breach  or  a  periodic  sum 
payable  during  the  continuance  of  delay  will  be  held  to  be  liquidated  dam- 
ages,1 unless  so  excessive  as  to  amount  to  a  plain  disregard  of  the  rule  of  com- 
pensation,3 or  unless  the  circumstances  are  such  as  to  indicate  that  a  liquidation 
of  the  damages  was  not  intended.3 

2.  Contracts  of  Warranty.  —  In  some  instances  stipulations  in  contracts  of 
warranty  for  the  payment  of  a  stated  sum  on  a  breach  have  been  held  to  be  a 
liquidation  of  the  damages.4    In  others  a  contrary  view  has  been  taken.5 

XX.  Contracts  with  Reference  to  Real  Property  —  1.  Contracts  of  Sale. 
—  The  actual  damages  arising  from  the  breach  of  a  contract  for  the  purchase 
or  sale  of  real  estate  have  been  frequently  held  to  be  of  such  an  uncertain  and 
unascertainable  nature  as  to  warrant  the  construction  that  a  sum  named  to 
be  paid  on  a  breach  is  liquidated  damages  and  not  a  penalty.0  And  where 
there  was  a  conveyance  of  land  with  a  covenant  for  title,  which  was  broken  by 
the  existence  of  a  prior  mortgage  which  the  vendee  was  compelled  to  pay,  it 
was  held  that  the  amount  so  paid  was  liquidated  damages.7 

On  the  Other  Hand  it  Has  Been  Held  that  in  the  absence  of  exceptional  circum- 
stances a  promise  to  pay  a  certain  sum  of  money  if  the  promisor  fails  to  fulfil 
his  agreement  to  convey  land  will  be  deemed  a  provision  for  a  penalty.8 


1.  Agreements  for  Delivery  of  Personal  Property 
—  Liquidated  Damages.  —  Bergheim  v.  Blaena- 
von  Iron,  etc.,  Co..  L.  R.  10  Q.  B.  319  (con- 
tract to  deliver  iron  rails);  MePhee  v.  Wilson, 
25  U.  C.  Q.  B.  169  (agreement  to  deliver  a  cer- 
tain number  of  withes  and  traverses);  Lynde 
v.  Thompson,  2  Allen  (Mass.)  456  (agreement 
to  deliver  goods,  tools,  and  manufacturing  im- 
plements); Muntly  v.  Culver,  18  Barb.  (N.  Y.) 
336.    See  also  Lock  v.  Purdon,  7  N.  Bruns.  33. 

Contract  Valuation  of  Property  to  Be  Delivered 
as  Liquidated  Damages.  —  Hise  v.  Foster,  17 
Iowa  23;  Brahan  v.  Pope,  I  Stew.  (Ala.)  135. 

2.  Disregard  of  Rule  of  Compensation. — Spencer 
v.  Tilden,  5  Cow.  (N.  Y.)  144.  See  further 
supra,  this  title.  Where  Sum  Named  Dispropor- 
tionate to  Actual  Damages. 

A  Provision  in  a  Contract  for  the  Sale  and  Deliv- 
ery of  Sheep  ata  fixed  price  per  hundred  pounds, 
that  the  party  making  default  should  forfeit  to 
the  other  party  one  thousand  dollars  damages, 
was  held,  on  a  breach  by  the  vendor,  to  be 
penal  in  character,  the  legal  measure  of  dam- 
ages being  the  difference  between  the  price 
ayreed  on  and  the  market  price  of  the  sheep 
at  the  time  when  and  place  where  they 
should  have  been  delivered  under  the  contract. 
Squires  v.  Elvvood,  33  Neb.  126. 

3.  Sleeman  v.  Waterous,  23  U.  C.  C.  P.  195. 

4.  Warranty  of  Animal.  —  An  instrument  war- 
ranting a  jackass  to  be  a  sure  foal  getter,  and 
undertaking  to  refund  a  stated  sum  with  in- 
terest in  case  of  nonconformity  to  the  war- 
ranty, is  a  liquidation  of  the  damages  at  the 
sum  named.    Myers  v.  Hay,  3  Mo.  98. 

5.  A  Provision  for  the  Retention  of  Property 
Without  Payment  of  Price  was  held  to  be  in  the 
nature  of  a  penalty  and  noi  a  liquidation  of 
the  damages.  Pennypacker  v.  Jones,  106  Pa. 
St.  237. 

Where  a  Manufacturer  Agreed  to  Deliver  a 
Harvesting  Machine  to  the  plaintiff  with  a  war- 
ranty that  it  would  do  certain  work,  receiving 
therefor  in  exchange  a  machine  already  be- 
longing to  (he  plaintiff,  the  latter  agreeing  to 
pay  in  addition  thereto  a  named  sum  if  the 
harvester  should  be  as  represented,  otherwise 


no  money  to  be  paid  in  consideration  of  the 
exchange,  it  was  held  that  as  the  damages  re- 
sulting from  the  breach  of  the  warranty  of  the 
caparity  of  the  new  machinery  were  not  diffi- 
culi  to  fix  with  reasonable  cerlainty,  the  stipu- 
lation with  reference  to  the  retention  of  the 
money  by  the  plaintiff  was  a  penalty  and  not 
liquidated  damages.  Greenleaf  v.  Stockton 
Combined  Harvester,  etc..  Works,  7S  Cal.  606. 

6.  Real  Property  —  Sum  Stated  in  Contract  of 
Sale  Liquidated  Damages  —  England.  —  Wallis  v. 
Smith,  52  L.  J.  Ch.  145,  21  Ch.  D.  243,  47  L. 
T.  N.  S.  389,  31  W.  R.  214. 

Canada.  —  Koster  v.  Holden,  17  U.  C.  C.  P. 
139,  16  U.  C.  C.  P.  331;  Cummings  v.  Mc- 
Lachlan,  16  U.  C.  Q.  B.  626. 

California.  —  See  Aikman  v.  Sanborn,  (Cal. 
1898)  52  Pac.  Rep.  729. 

Georgia.  —  Allison  v.  Dunwady,  100  Ga.  51. 

Maine.  —  Gammon  v.  Howe,  14  Me.  250. 

Missouri.  —  Morse  v.  Rathbun,  42  Mo.  594. 

New  Hampshire.  — ■  Mead  v.  Wheeler,  13  N. 
H.  353- 

New  York.  —  Clement  v.  Cash,  21  N.  Y.  258; 
Taylor  v.  Smith,  24  N.  Y.  App.  Div.  519;  Slos- 
son  v.  Beadle,  7  Johns.  (N.  Y.)  72;  Brinker- 
hoff  v.  Olp,  35  Barb.  (N.  Y.)  27;  Leggett  v. 
Mulual  L.  Ins.  Co.,  50  Barb.  (N.  Y.)  616. 

Texas.  —  Talkin  v.  Anderson,  (Tex.  1892)  19 
S.  W.  Rep.  852. 

Breach  by  Vendee  —  Subsequent  Sale  by  Vendor. 
—  On  a  breach  by  the  vendee,  subsequent  to 
which  ihe  vendor  sold  the  property  to  another, 
a  provision  in  the  contract  bet  ween  the  original 
parties  will  be  held  to  be  a  penalty,  the  ven- 
dor's actual  damages  being  readily  ascertained 
at  the  difference  between  the  contract  price 
and  the  amount  for  which  the  property  was 
sold.    Shiell  v.  M'Nitt,  9  Paige  (N.  Y.)  102. 

Vendee  to  Have  Use  of  Property  for  Stated  Time 
on  Vendor's  Default  —  Held  Provision  for  Liqui- 
dated Damages.  —  Lorins  v.  Abbott,  49  Neb.  214. 

7.  Cunningham  v.  Scoullar,  9  N.  Bruns.  385. 

8.  Sum  Held  Penalty  Unless  in  Exceptional  Cir- 
cumstances.—  O'Keefe  v.  Dyer,  20  Mont.  477. 

Bond  in  Sum  Double  the  Consideration  Mere  Pen- 
alty.     Mcintosh  v.  Johnson,  8  Utah  359. 
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Stipulation  for  Collateral  Act  as  Part  of  Consideration.  —  Where,  in  a  Contract  of  sale 
of  real  estate,  it  is  stipulated  that  as  a  part  of  the  consideration  therefor  the 
vendee  shall  perform  a  specified  act,  or  in  default  pay  a  stated  sum  of  money, 
the  latter  is,  in  general,  held  to  be  liquidated  damages  rather  than  penalty.1 

2.  Contracts  of  Lease.  —  If  the  actual  damages  upon  a  breach  of  the  cove- 
nants of  a  lease  would  be  uncertain,  and  the  stipulated  sum  to  be  paid  in  such 
event  is  not  plainly  disproportionate,  the  latter  will  be  construed  as  liquidated 
damages  and  not  as  a  penalty.2  Of  such  a  nature  have  been  held  a  covenant 
to  cultivate  the  land  in  a  particular  manner  or  pay  a  reasonably  increased 
rent,3  and  a  similar  provision  in  case  the  tenant  should  fail  to  reside  on  the 
premises.4  But  although  a  deposit  is  made  with  the  landlord  as  security  for 
the  provisions  of  a  lease,  it  will  be  deemed  a  penalty  if  the  actual  damages 
are  not  difficult  of  ascertainment.5 

Provision  for  Suspension  of  Rent.  —  And  a  provision  in  a  contract  of  lease  that  in 
the  event  of  a  breach  thereof  by  the  lessor  the  rent  shall  be  suspended  will 
not  be  construed  as  a  liquidation  of  the  damages  so  as  to  prevent  the  lessee 
from  recovering  his  actual  proximate  damages.6 

XXI.  Contracts  Not  to  Engage  in  Particular  Business  or  Profession.  — 
Where  the  contract  is  not  to  engage  in  a  rival  business  in  a  particular  locality, 
or  engage  in  trade  or  practice  a  profession  within  designated  limits,  and  a 
provision  is  made  for  the  payment  of  a  stipulated  sum  on  a  breach,  the  gen- 
eral tendency  of  the  cases  is  to  treat  such  amount  as  liquidated  damages  and 
not  as  a  penalty.7    In  some  cases,  however,  a  contrary  view  has  been  taken 


Form  of  Instrument  Considered.  —  Where  by 
a  written  agreement  the  defendant  acknowl- 
edged his  indebtedness  in  a  specific  sum  with 
condition  to  be  void  if  the  plaintiff  should  be 
put  in  possession  of  a  certain  lot  on  a  certain 
day,  it  was  held  that,  looking  to  the  form  of 
the  instiument  and  its  similitude  to  that  of  a 
penal  bond,  the  amount  was  a  penalty  and  not 
liquidated  damages.  Bearden  v.  Smith,  n 
Rich.  L.  (S.  Car.)  554.  And  see  Greer  v.  John- 
ston, 40  U.  C.  Q.  B.  116. 

Rule  under  California  Statute.  —  See  Drew  v. 
Pedlar,  87  Cal.  450,  22  Am.  St.  Rep.  257.  See 
also  Eve  v.  McMahon,  77  Cal.  467,  and  supra, 
this  title,  p.  414,  note  3.  But  compare  Aikman 
v.  Sanborn,  (Cal.  1898)  52  Pac.  Rep.  729. 

1.  Act  Part  of  Consideration.  —  Blewett  v. 
Front  St.  Cable  R.  Co.,  49  Fed.  Rep.  126; 
Jaqua  v.  Headington,  114  Ind.  309;  Pearson  v. 
Williams,  24  Wend.  (N.  Y.)  244,  26  Wend.  (N. 
Y.)  630;  Everett  Land  Co.  v.  Maney,  16  Wash. 
552. 

2.  Contracts  of  Lease.  —  Legh  v.  Lillie,  6  H. 
&  N.  165,  30  L.  J.  Exch.  25,  9  W.  R.  55; 
Wright  v.  Tracy,  Jr.  R.  7  C.  L.  134;  Ward  v. 
Monaghan,  59  J.  P.  532;  Rolfe  v.  Peterson,  6 
Bro.  P.  C.  470;  Ponsonby  v.  Adams,  6  Bro.  P. 
C.  417;  Poppers^.  Meagher,  148  111.  192,  affirm- 
ing 47  111.  App.  593;  Perzell  v.  Shook,  53  N. 
Y.  Super.  Ct.  501;  Engelhardt  t-.  Batla,  (Tex. 
Civ.  App.  1895)  31  S.  W.  Rep.  324. 

An  Oil  Lease  provided  that  a  well  should  be 
completed  within  one  year,  in  case  of  failure 
the  lessee  to  pay  to  the  lessor  a  certain  sum 
per  annum  for  the  delay,  and  if  such  payment 
was  not  made  the  lease  to  be  null  and  void. 
A  second  well  was  to  be  completed  within  two 
years,  and  in  case  of  failure  the  lessee  was  to 
pay  a  certain  other  sum  or  forfeit  the  lease.  In 
an  action  for  the  penalties  for  not  completing 
either  of  the  wells  as  provided,  it  was  held  that 
there  might  be  a  recovery  accordingly.  Gibson 


v.  Oliver,  158  Pa.  St.  277.  And  see  Wills  v. 
Manufacturers  Natural  Gas  Co.,  130  Pa.  St. 
222;  Ray  v.  Western  Pennsylvania  Natural 
Gas  Co.,  13S  Pa.  St.  576,  21  Am.  St.  Rep.  922; 
Springer  v.  Citizens  Natural  Gas  Co.,  145  Pa. 
St.  430;  Leatherman  v.  Oliver,  151  Pa.  Si.  646. 

3.  Rolfe  v.  Peterson,  6  Bro.  P.  C.  470.  But 
see  Carden  v.  Butler,  Hayes  &  J.  112. 

Additional  Rent  Held  Penalty,  —  Where  a 
lease  contained  a  covenant  that  a  house  to  be 
built  immediately  adjoining  the  house  in 
which  the  lessor  lived  should  be  built  for  a 
private  family,  under  a  penalty  of  ten  pounds 
a  year  additional  rent,  unless  the  lessor  should 
convert  his  house  to  any  public  use,  it  was 
held  thai  the  ten  pounds  a  year  additional  rent 
was  a  penalty.  Bray  v.  Fogarty,  Ir.  R.  4  Eq. 
544,  18  VV.  R.  1151. 

4.  Where  it  was  covenanted  that  if  a  tenant 
should  fail  to  reside  upon  the  estate  leased  to 
him  his  rent  should  be  increased  from  one 
hundred  and  twenty-five  to  one  hundred  and 
fifty  pounds,  it  was  held  that  the  additional 
rent  was  in  the  nature  of  liquidated  damages. 
Ponsonby  v.  Adams,  6  Bro.  P.  C.  417. 

5.  Carson  v.  Arvantes,  10  Colo.  App.  3S2. 
Covenant  to  Repair.  —  Where  a  tenant  bound 

himself  in  the  penally  of  one  hundred  pounds 
for  the  pe  rformance  of  repairs  within  a  certain 
time,  it  was  held  that  the  sum  named  was  a 
penalty  and  not  liquidated  damages.  Ed- 
wards v.  Williams,  5  Taunt.  247,  1  E.  C.  L.  94. 

6.  Fisher  v.  Barrett,  4  Cush.  (Mass.)  381; 
Pengra  v.  Wheeler,  24  Oregon  532. 

7.  Contract  Not  to  Engage  in  Business  —  Eng- 
land.—  Galsworthy  v.  Strutt,  1  Exch.  659,  17 
L.  J.  Exch.  226;  Reynolds  v.  Bridge.  6  El.  & 
Bl.  528,  88  E.  C.  L.  528,  26  L.  J.  Q.  B.  12,  2 
Jur.  N.  S.  1164,  4  W.  R.  640;  Mercer  v,  Irving, 
El.  Bl.  &  El.  563,  96  E.  C.  L.  563,  27  L.  J.  Q. 
B.  291,  5  Jur.  N.  S.  143,  6  W.  R.  661;  Crisdee 
v.  Bolton,  3  C.  &  P.  240,  14  E.  C.  L.  2S6; 
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on  the  ground  that  such  contracts  are  in  their  nature  susceptible  of  a  trivial  or 
partial  breach,  for  which  the  sum  stated  would  be  excessive.1  And  where  in 
such  a  contract  it  was  shown  that  the  stipulated  amount  was  wholly  inade- 
quate as  compensation  for  the  actual  damage,  the  sum  provided  to  be  paid  on 
a  breach  was  held  to  be  penal  in  character,  and  the  plaintiff's  recovery  was 
not  limited  thereto.2 

XXII.  Amount  of  Recovery  —  1.  Where  Sum  Named  Held  to  Be  Penalty  — 
a.  In  General.  —  Where  the  sum  named  in  a  contract  to  be  paid  in  a  breach 
is  held  to  be  a  penalty  and  not  liquidated  damages,  the  amount  of  recovery  is 
only  the  actual  damages  sustained.3    But  as  only  the  actual  damages,  where 

Kansas.  —  Heatwole  v.  Gorrell,  35  Kan.  692. 
Maine.  —  Burrill  v.   Daggett,  77  Me.  545. 
See  also  Caswell  v.  Johnson,  58  Me.  164. 

Massachusetts.  —  Perkins  v.  Lyman,  11  Mass. 
76,  6  Am.  Dec.  15S. 

Pennsylvania.  —  Wilkinson  v.  Colley,  164 
Pa.  St.  36,  35  W.  N.  C.  (Pa.)  177. 

2.  Recovery  for  Breach  Not  Limited  to  Penalty 
Named.  —  Moore  v.  Colt,  127  Pa.  St.  289,  14 
Am.  St.  Rep.  845.  And  see  Perkins  v.  Lyman, 
11  Mass.  76,  6  Am.  Dec.  158. 

3.  Penalty  —  Recovery  of  Only  Actual  Damages 
—  England.  —  Harrison  v.  Wright,  13  East  343; 
Lowe  v.  Peers,  4  Burr.  2229;  Hurst  v.  Hurst, 
4  Exch.  571;  In  re  Newman,  4  Ch.  D.  724. 

Canada. — Muir  v.  Wileys,  K.  B.  1810,  Pyke's 
Rep.  61,  1  R.  J.  R.  Q.  91. 

United  States.  —  Walts  v.  Camors,  115  U.  S. 
353;  Goldsborough  v.  Baker,  3  Cranch  (C.  C.) 
48;  Tayloe  v.  Sandiford,  7  Wheat.  (U.  S.)  13: 
Van  Buren  v.  Digges,  11  How.  (U.  S.)  461; 
The  Salem's  Cargo,  I  Sprague  (U.  S.)  389; 
Taylor  v.  Steamer  Marcella,  1  Woods  (U.  S.) 
303. 

California.  —  Ricketson  v.  Richardson,  19 
Cal.  330. 

Florida. — Smith  v.  Newell,  37  Fla.  147. 
Illinois.  —  Dehler  v.  Held,  50  111.  491;  Hen- 
nessy  v.  Metzger,  152  111.  505,  43  Am.  St.  Rep. 
267;  North,  etc.,  Rolling  Stock  Co.  v.  O'Hara, 
73  111.  App.  691. 

Iowa.  —  Foley  v.  McKeegan,  4  Iowa  9,  66 
Am.  Dec.  107. 

Kansas.  —  Heatwole  v.  Gorrell,  35  Kan.  692. 
Massachusetts.  —  Higginson  v.  Weld,  14  Gray 
(Mass.)  165. 

Montana.  —  O'Keefe  v.  Dyer,  20  Monl.  477. 
New  York.  —  Noyes  v.  Phillips,  60  N.  Y.  408. 
North  Carolina.  —  Thoroughgood  v.  Walker, 

2  Jones  L.  (47  N.  Car.)  15;  Burrage  v.  Crump, 

3  Jones  L.  (48  N.  Car.)  330. 
Ohio.  —  Knox  Rock  Blasting  Co.  v.  Graf- 
ton Stone  Co.,  16  Ohio  Cir.  Ct.  21,  8  Ohio  Cir. 
Dec.  478. 

Pennsylvania.  —  Moore  v.  Colt,  127  Pa.  St. 
289,  14  Am.  St.  Rep.  845. 

At  Common  Law  judgment  was  rendered 
strictly  according  to  the  terms  of  the  instru- 
ment sued  on  though  a  sum  named  should  be 
construed  to  be  a  penalty.  But  equity  would 
stay  proceedings  upon  the  payment  of  the  dam- 
ages actually  suffered.  Under  the  statute  of  8 
&  9  Wm.  III.,  c.  11,  §  8,  however,  it  was  pro- 
vided that  the  judgment,  though  rendered  for 
the  full  amount  of  the  penalty,  should  be  dis- 
charged upon  the  payment  of  the  actual  dam- 
ages. See  Watts  v.  Camors,  115  U.  S.  353. 
See  also  Clark  v.  Barnard,  108  U.  S.  436; 
Sloman  v.  Walter,  I  Bro.  C.  C.  418;  In  re 
Newman,  4  Ch.  D.  724. 


Atkyns  v.  Kinnier,  4  Eicch.  776,  19  L.  J.  Exch. 
132;  Sainter  v.  Ferguson,  7  C.  B.  716,  62  E. 
C.  L.  716,  18  L.  j.  C.  PI.  217,  13  Jur.  828; 
Price  v.  Green,  16  M.  *  W.  346,  16  L.  J.  Exch. 
108,  9  Jur.  880;  Leighlon  v.  Wales,  3  M.  &  W. 
545,  7  L.  J.  Exch.  145;  Green  v.  Price,  13  M. 
&  W.  695;  Rawlinson  v.  Clarke,  14  M.  &  W. 
187,  14  L.  J.  Exch.  364. 

California. —  Nash  v.  Hermosilla,  9  Cal.  584, 

70  Am.  Dec.  676;  Streeter  v.  Rush,  25  Cal.  67; 
Franz  v.  Bieler,  126  Cal.  176. 

Illinois.  —  Boyce  v.  Watson,  52  111.  App.  361. 
Indiana.  —  Miller  v.  Elliott,  1  Ind.  484,  50 
Am.  Dec.  475;  Duffy  v.  Shockey,  11  Ind.  70, 

71  Am.  Dec.  348;  Spicer  v.  Hoop,  51  Ind.  365. 
Maine.  —  Holbrook  v.  Tobey,  66  Me.  410,  22 

Am.  Rep.  581. 

Massachusetts.  — Cushing  v.  Drew,  97  Mass. 
445;  Tufts  v.  Atlantic  Tel.  Co.,  151  Mass.  269; 
Smith  v.  Bergengren,  153  Mass.  236. 

Michigan.  — Jaquith  v.  Hudson,  5  Mich.  123. 

New  York.  —  Dunlop  1.  Gregory,  10  N.  Y. 
241,  61  Am.  Dec.  746;  Breck  v.  Ringler,  59 
Hun  (N.  Y.)  623,  13  N.  Y.  Supp.  501;  Dakin  v. 
Williams,  17  Wend.  (N.  Y.)  447;  Smith  v. 
Smith,  4  Wend.  (N.  Y.)  468;  Pearson  v.  Wil- 
liams, 24  Wend.  (N.  Y.)  244,  26  Wend.  (N.  Y.) 
630. 

Ohio.  —  Grasselli  v.  Lowden,  11  Ohio  St.  349. 

Pennsylvania.  —  Kelso  v.  Reid,  145  Pa.  St. 
606,  27  Am.  St.  Rep.  716;  Knickerbocker  Ice 
Co.  v.  Montgomery,  7  Pa.  Dist.  463,  21  Pa.  Co. 
Ct.  409;  Wilkinson  v.  Colley,  6  Kulp  (Pa.)  401. 

Tennessee.  —  Muse  v.  Swayne,  2  Lea  (Tenn.) 
251,  31  Am.  Rep.  607. 

Vermont.  —  Borley  v.  McDonald,  69  Vt.  309. 

Where  Sum  Is  Price  Agreed  on  for  Privilege  of 
Breaking  Contract.  —  Smith  v.  Bergengren,  153 
Mass.  236. 

Contract  Not  to  Betray  Trade  Secret  —  Sum 
Agreed  on  Is  Liquidated  Damages.  —  Tode  v. 
Gross,  (Supm.  Ct.  Gen.  T.)  4  N.  Y.  Supp.  402. 
The  case  proceeded  on  the  ground  "  of  the  ex- 
treme difficulty,  if  not  the  entire  impossibility, 
of  definite  proof  of  damages." 

Rule  under  Particular  Statute.  —  Though  a 
contract  not  to  engage  in  a  particular  business 
within  designated  territory,  embracing  parts 
of  several  counties,  may  be  void  in  part  under 
a  statute  allowing  such  restriction  only  as  to 
a  specified  county,  city,  or  a  part  thereof  (Civ. 
Code  Cal.,  §  1674),  yet  it  is  also  valid  as  to  the 
part  of  the  county  in  which  the  defendant 
formerly  engaged  in  business,  and  the  entire 
amount  provided  therein  to  be  paid  on  a 
breach  is  recoverable.  Franz  v.  Bieler,  126 
Cal.  176. 

1.  Such  Contracts  Susceptible  of  Partial  Breach 
—  England.  —  See  Browne  v.  Phillips,  10  L. 
R.  Ir.  21 
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less  than  the  penalty,  are  recoverable,  so  also  the  amount  of  recovery  is  not 
limited  by  the  penal  sum  if  the  plaintiff  shows  actual  damages  in  excess 
thereof.1 

b.  Nominal  Damages  Unless  Actual  Damages  Shown.  —  Where  the 
sum  named  in  a  contract  to  be  paid  on  a  breach  is  construed  as  a  penalty, 
nominal  damages  only  will  be  given  unless  actual  substantial  damages  are 
shown.2 

2.  Where  Provision  Held  to  Be  for  Liquidated  Damages  —  a.  In  General.  — 
Where  the  stipulated  amount  to  be  paid  on  a  breach  is  construed  to  be  a  liqui- 
dation of  the  damages,  the  measure  of  recovery  is  absolutely  fixed  thereby, 
although  it  may  be  that  the  actual  damages  exceed  the  liquidated  sum.3 
Likewise,  it  has  been  held  to  be  wholly  unnecessary  to  a  recovery  of  a  sum  as 
liquidated  to  make  proof  of  any  actual  damages  whatever.4    All  that  is 


In  an  Action  on  a  Charter-party  containing  a 
provision  for  a  penalty  in  case  of  breach  it  has 
been  held  that  a  conn  of  the  United  States 
sitting  in  admiralty  will  render  judgmeni  only 
for  the  actual  damages  suffered,  whatever  may 
be  the  rule  in  the  courts  of  the  particular  state 
in  which  the  contract  is  made  and  the  Court 
of  Admiralty  sits.  Watts  v.  Camors,  115  U. 
S.  353- 

1.  Recovery  May  Be  More  than  Penal  Sum  — 

England.  —  Harrison  v.  Wright,  13  East  343; 
Hurst  v.  Hurst,  4  Exch.  571;  Lord  Mansfield 
in  Lowe  v.  Peers,  4  Burr.  2228;  Winter  v. 
Trimmer,  I  W.  BI.3Q5;  Bird  v.  Randall,  1  W. 
Bl.  373;  Colterel  v.  Hooke,  1  Dojgl.  101.  And 
see  Astley  v.  Weldon,  2  B.  &  P.  346. 

Canada.  —  Sleeman  v.  Waterous,  23  U.  C.  C. 
P.  195;  Muir  v.  Wileys,  K.  B.  1810,  Pyke's 
Rep.  6r,  r  R.  J.  R.  Q.  qr. 

United  States.  —  Watts  v.  Camors,  115  U.  S. 
353;  Martin  v.  Taylor,  I  Wash.  (U.  S.)  1. 

Massac husetts.  —  Fisher  v.  Barrett,  4  Cush. 
(Mass.)  381. 

Minnesota.  —  Williston  v  Mathews,  55  Minn. 
422. 

Netv  Jersey.  — Gloucester  City  v.  Eschbach, 
54  N.  J.  L.  150. 

New  York. — Noyes  v.  Phillips,  60  N.  Y. 
408. 

Oregon.  —  Pengra  v.  Wheeler,  24  Oregon 
532. 

Pennsylvania.  —  Shreve  v.  Brereton,  51  Pa. 
St.  175;  Pennypacker  v.  Jones,  106  Pa  St.  237; 
Moore  v.  Coll,  127  Pa.  St.  289,  14  Am.  St.  Rep. 
845. 

Insertion  of  Penalty  Does  Not  Relieve  from  Per- 
formance.—  Where  penalties  are  inserted  in 
contracts  in  the  event  of  nonperformance  the 
parties  are  not  released  from  their  agreement, 
bul  must  perform  it  notwithstanding.  How- 
ard v.  Hopkyns,  2  Atk.  371.  Robinson  v.  Cath- 
cart,  2  Cranch  (C.  C.)  590. 

Decree  for  Specific  Performance.  —  The  fact  that 
a  penalty  for  breach  has  been  fixed  in  a  con- 
tract for  Ihe  exchange  of  land  is  no  objection 
to  a  decree  for  specific  performance.  Daily  v. 
Litchfield,  10  Mich.  29.  See  also  Hobson  v. 
Trevor,  2  P.  Wms.  191. 

Injunction  Against  Breach. —  See  the  title 
Leases,  vol.  18,  p.  637. 

2.  Nominal  Damages. — Raynerr\  Rederiaktie- 
bolaget  Condor,  64  L.  J.  Q.  B.  540,  (1895)  2  Q. 
B.  289,  15  Reports  542,  73  L.  T.  N.  S  96,  8 
Asp.  M.  Cas.  43;  Eva  v.  McMahon,  77  Cal. 
467;  Wilcus  v.  Kling,  87  111.  107;  Bryton  v. 


Marslon,  33  111.  App.  211;  O'Keefe  v.  Dyer,  20 
Mont.  477. 

3.  Liquidated  Damages  Fixes  Recovery  —  Eng- 
land. —  Hinton  v.  Sparkes,  37  L.  J.  C.  PI.  81, 
L.  R.  3  C.  P.  161,  17  L.  T.  N.  S.  600,  16  W.  R. 
360;  Lowe  v.  Peers.  4  Burr.  2227;  Lea  v. 
Whitaker,  L.  R.  8  C.  P.  70. 

California.  —  Lightner  v.  Menzel,  35  Cal.  452. 
Florida.  —  Smith  v.  Newell,  37  Fla.  147. 
Illinois.  —  Hennessy  v.  Metzger,  152  111.  505, 
43  Am.  St.  Rep.  267. 

Montana.  —  O'Keefe  v.  Dyer,  20  Mont.  477. 
A'ew  York.  —  Darrow  v.  Cornell,  12  N.  Y. 
App.  Div.  604;  Pettis  v.  Bloomer,  (C.  PI.  Gen. 
T.)  21  How.  Pr.  (N.  Y.)  317;  Rosenquist  r. 
Canary,  (Supm.  Ct.  Tr.  T.)  20  Misc.  (N.  Y.)  46; 
Winch  v.  Mutual  Ben.  Ice  Co.,  9  Daly  (N.  Y.) 
177;  Shiell  v.  M'Nitt,  9  Paige  (N.  Y.)  102. 

But  in  a  Contract  for  the  Lease  of  Water  Power 
to  run  a  mill,  a  provision  thai  in  default  of  a 
sufficient  supply  thereot  the  lessor  shall  forfeit 
a  pro  rata  proportion  of  the  water  rents  is  not 
such  a  liquidation  of  the  damages  as  will  pre- 
vent the  recovery  of  other  damages  by  the 
lessee,  when  it  appears  lhat  the  deficiency  was 
due  to  the  lessor's  failure  to  repair.  Pengra 
v.  Wheeler,  24  Oregon  532.  See  also  Fisher  v. 
Barrett,  4  Cush.  (Mass.)  381. 

Where  the  Defendants  Contracted  to  Build  a 
Dock,  the  coniract  providing  that,  in  case  of 
the  plaintiff's  inability  to  furnish  the  timber 
ns  proposed,  the  defendants  might  purchase  it 
i  1  open  market  and  charge  the  necessary  ex- 
pense to  the  plain  tiff's  account,  it  was  held 
that  this  did  notamount  to  a  stipulation  for  an 
exclusive  measure  of  damages  in  case  of  a 
breach  of  the  contract.  Williston  v.  Mathews, 
55  Minn.  422. 

4.  No  Actual  Damages  Need  Be  Proved  —  Eng- 
land. —  Crisdee  v.  Bolton,  3  C.  &  P.  240,  14  E. 
C.  [..  286;  Crux  v.  Aldred,  14  W.  R.  656. 

United  States.  —  Clark  v.  Barnard,  108  U.  S. 
43°- 

Florida.  —  Smith  v.  Newell,  37  Fla.  147. 
Indiana.  —  Spicer    v.   Hoop,   51    Ind.  365; 
Stanley  v.  Montgomery,  102  Ind.  102;  Jaqua 
v.  Headington.  114  Ind.  309. 

Iowa.  —  Sanford  v.  Belle  Plaine  First  Nat. 
Bank,  94  Iowa  6S0. 

New  York.  —  Breck  v.  Ringler,  (Supm.  Ct. 
Gen.  T.)  13  N.  Y.  Supp.  501,  59  Hun  (N.  Y.) 
623;  Beale  v.  Hayes,  5  Sandf.  (N.  Y.)  640. 

Pennsylvania.  —  Kelso  v.  Reid,  145  Pa.  St. 
606.  27  Am.  Si.  Rep.  716. 

Wyoming.  —  Ivinson  v.  Althrop,  1  Wyo.  71. 
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necessary  in  such  a  case  to  entitle  the  plaintiff  to  recover  the  stipulated  sum 
is  to  show  the  breach  of  contract  upon  which  the  payment  depends.1  But 
sight  should  not  be  lost  of  the  fact  that  in  determining  whether,  in  the  first 
instance,  a  sum  named  in  a  contract  is  to  be  construed  as  liquidated  damages 
or  as  a  penalty,  courts  frequently  resort  to  and  rarely  refuse  to  consider  the 
actual  damages  sustained.2 

b.  SET-OFF.  —  In  an  action  by  one  of  the  parties  to  a  contract  against  the 
other,  any  sum  due  to  the  defendant  from  the  plaintiff  as  liquidated  damages 
for  a  breach  of  the  contract  provisions  may  be  set  off  as  against  a  claim  grow- 
ing out  of  the  contract  on  which  the  action  is  brought.3 

XXIII.  Miscellaneous.  — To  entitle  himself  to  a  sum  named  in  a  contract 
containing  mutual  covenants  to  be  paid  on  a  breach  by  cither  party,  the 
plaintiff  must,  it  has  been  held,  show  a  strict  performance  on  his  part  of  the 
articles  of  agreement.'* 

Where  Performance  Prevented  by  Obligee.  —  Where  the  performance  of  a  contract 
according  to  its  terms  has  been  prevented  by  the  obligee  therein,  he  will  not 
be  permitted  to  recover  the  liquidated  sum  stipulated  to  be  paid  on  a  breach.5 

Waiver.  —  Where  there  has  been  a  waiver  of  the  right  to  require  perform- 
ance of  the  contract  in  the  time  and  manner  stated,  there  cannot  be  a  recovery 
of  a  liquidated  sum  as  damages  for  its  breach.6 


1.  Smith  v.  Newell,  37  Fla.  147. 

2.  See  supra,  this  title,  Where  Sum  Named 
Disproportionate  to  Actual  Damages. 

3.  Liquidated  Damages  as  Set-cff.  —  Fletcher  v. 
Dyche,  2  T.  R.  32;  Legge  v.  Harlock,  12  Q. 
B.  1015,  64  E.  C.  L.  1015,  18  L.  J.  Q.  B.  45,  13 
Jur.  229;  McNamara  v.  Skain,  23  Ont.  103; 
Spicer  v.  Hoop,  51  Ind.  365. 

4.  Performance  by  Plaintiff.  —  St.  Albans  v. 
Shore,  1  H.  Bl.  270. 

Delay  Due  to  Plaintiff's  Default  Not  Ground  for 
Recovery.  —  Welch  v.  McDonald,  85  Va,  500. 
And  see  Holme  v.  Guppy,  3  M.  &  W.  387,  1 
Jur.  825;  Kerr  Engine  Co.  v.  French  River 
Tug  Co.,  21  Ont.  App.  160,  affiimed  24  Can. 
Sup.  Ct.  703;  Hamilton  v.  Moore,  33  U.  C.  Q. 
B.  520. 

Delay  Due  to  Unforeseen  Circumstances.  —  No 
defense  to  a  claim  for  liquidated  damages  for 
delay  in  the  completion  of  a  contract  for  ex- 
cavating is  shown  by  the  fact  thai  the  con- 
tractor unexpectedly  encountered  one  or  more 
strata  of  flint  rock,  though  at  the  making  of 
the  contract  the  employer  honestly  expressed 
an  opinion  that  the  material  to  be  encountered 
was  limestone  rock.  Fruin  v.  Crystal  R.  Co., 
8}  Mo.  397. 

Construction  of  Particular  Contract.  —  Where 
a  bond  to  secuie  performance  of  a  contract  to 
furnish  a  specified  amount  and  kind  of  hay 
fixed  the  measure  of  damages  as  the  differ- 
ence between  the  contract  price  and  the  price 
which  might  be  paid  to  procure  from  others 
such  hay  as  was  not  furnished  as  provided,  it 
was  held  that  there  could  not  be  a  recovery  of 
the  difference  between  the  coniract  price  and 
the  amount  paid  for  other  kinds  of  hay  used 
in  place  of  the  kind  that  the  defendant  had 
agreed  to  furnish,  where  the  latter  kind  could 
have  been  obtained.  Dennis  v.  U.  S.,  (Ariz. 
1898)  52  Pac.  Rep.  353. 

Facts  Held  Not  to  Constitute  Breach.  —  Mur- 
dock  v.  Martin,  147  Pa.  St.  203. 

6.  Preventing  Completion  by  Ordering  Additional 
Work.  —  Dodd  v.  Churlon,  66  L.  J.  Q.  B.  477, 
(1897:  1  Q.  B.  562,  76  L.  T.  N.  S.  438,  45  W. 
R.  490. 


No  Apportionment  of  Liquidated  Damages.  — 

Where  the  party  claiming  liquidated  damages 
for  delay  in  the  completion  of  a  building  con- 
tract is  himself  responsible  for  a  part  of  the 
delay,  there  can  be,  it  has  been  held,  no  ap- 
portionment of  the  liquidated  sum,  as  such 
liability  must  be  enforced  in  its  entirety,  if  at 
all.  Wills  v.  Webster,  I  N.  Y.  App.  Div. 
501. 

6.  Nonperformance  at   Plaintiff's  Request.  — 

Winch  v.  Mutual  Ben.  Ice  Co.,  86  N.  Y.  618. 

Waiver  of  Forfeiture  Waiver  of  Right  to  Liqui- 
dated Damages.  —  Michel  v.  O'Brien,  (Supm. 
Ct.  Spec.  T.)  6  Misc.  (N.  Y.)  408. 

The  Acceptance  of  Rent  in  Ignorance  of  Forfeit- 
ure Is  No  Waiver  of  the  right  to  liquidated  dam- 
ages.   Walker  v.  Engler,  30  Mo.  130. 

After  Partial  Performance  a  sum  stated  will  be 
taken  as  a  penalty,  not  as  liquidated  dam- 
ages. Wheatland  v.  Taylor,  29  Hun  (N.  Y.) 
70.  And  see  Shute  v.  Taylor,  5  Met.  (Mass.) 
61;  Wibaux  v.  Gitnnell  Live  Stock  Co.,  9 
Mont.  154. 

Breach  of  Duty  by  Employee.  —  Retention  in  Em- 
ployment was  held  not  to  be  a  waiver  of  a  right 
to  liquidated  damages.  Birdsall  v.  Twenty- 
Third  St.  R.  Co.,  8  Daly  (N.  Y.)  41Q. 

The  Completion  of  a  Contract  by  the  Obligee  at 
the  Obligor's  Expense  is  a  waiver  of  the  obligee's 
right  to  liquidated  damages.  McKee  v.  Rapp, 
(N.  Y.  Super.  Ct.  Spec.  T.)  35  N.  Y.  Supp.  175. 

Moving  into  a  House  Before  Repairs  Are  Com- 
plete is  no  waiver  of  a  right  to  liquidated  dam- 
ages for  delay  in  completion.  Horton  v.  Tobin, 
20  Nova  Scotia  i6q,  8  Can.  L.  T.  377.  But  a 
contrary  view  was  taken  in  the  very  similar 
case  of  Collier  v.  Betterton,  87  Tex.  440, 
wherein  it  was  held  that  damages  at  the  stipu- 
lated rate  were  recoverable  only  from  the  time 
when  the  building  should  have  been  completed 
to  the  time  when  the  owner  entered  it,  and 
thereafter  only  the  actual  damages  for  delay. 

By  Mutually  Extending  the  Time  for  Perform- 
ance of  a  contract  for  the  sale  of  land,  neither 
party  will  have  the  right  to  insist  upon  a  re- 
covery of  the  liquidaied  damages  for  delay. 
Esmond  v.  Van  Benshcoten,  12  Barb.  (N.  Y.) 
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False  Representations.  —  Nor  will  a  recovery  of  the  liquidated  sum  be  allowed 
when  the  contract  was  induced  by  the  false  representations  of  the  plaintiff.1 

LIQUOR.  (See  also  the  title  INTOXICATING  LIQUORS,  vol.  17,  p.  189.)  — 
The  word  "liquor"  is  defined  as  any  liquid  or  fluid  substance,  as  water,  milk, 
blood,  sap,  juice,  and  the  like;  especially  alcoholic  or  spirituous  fluid,  either 
distilled  or  fermented,  as  brandy,  wine,  whiskey,  beer,  etc.2 

LIS.  —  Lis  means  a  suit,  action,  controversy,  or  dispute.3 

LIS  PENDENS.  —  See  the  title  NOTICE  OF  PENDENCY  OR  LIS  PENDENS. 

LIST.  —  The  word  "  list "  means  properly  a  simple  series  of  names,  in  a 
brief  form,  and  it  includes  only  the  things  named.4 


366.  But  a  subsequent  contract  extending  the 
time  for  performance  under  a  prior  agreement, 
which  expressly  leaves  open  for  litigation  the 
right  to  a  sum  named  therein  to  be  paid  on 
a  breach,  will  not  constitute  a  waiver  of  the 
right  to  liquidated  damages.  Ward  v.  Hud- 
son River  Bldg.  Co.,  125  N.  Y.  230. 

1.  Contract  Procured  by  Fraud.  —  While  it  is  in 
general  competent  for  the  parties  to  a  contract 
to  fix  the  measure  of  damages  to  be  applied  in 
case  of  a  breach,  such  measure  cannot  be  re- 
sorted to  where  it  appears  that  the  whole  con- 
tract was  procured  by  fraud.  Wambaugh  v. 
Blimer,  25  Ind.  368. 

But  if  a  Supplemental  Contract  Was  Made,  pro- 
viding for  liquidated  damages,  with  full 
knowledge  of  all  the  circumstances,  the  fact 
that  the  original  contract  was  induced  by  the 
false  representations  of  the  plaintiff  is  no 
defense  to  an  action  for  the  liquidated  sum. 
Fruin  v.  Crystal  R.  Co.,  89  Mo.  397. 

2.  Liquor.  —  Houser  v.  State,  18  Ind.  107; 
State  v.  Giersch,  98  N.  Car.  723;  Tovvnley  v. 
State,  18  N.  J.  L.  321;  Dolan  v.  McLaughlin, 
46  Neb.  449. 

Whether  Term  Imports  Intoxicating  Liquor.  — 
In  Dolan  v.  McLaughlin,  46  Neb.  456,  the  court 
said:  "  If  the  witnesses,  in  describing  what 
liquid  had  been  sold  to  McLaughlin,  had  uni- 
formly described  it  merely  as  liquor,  it  might 
be  proper  for  the  jury  to  assume  that  it  was  in 
that  class  specifically  referred  to  in  the  second 
definition  above  given.  But  such  was  not  this 
case.  There  was  evidence  that  the  liquid  fur- 
nished by  Dolan  to  McLaughlin,  at  least  on 
one  occasion,  was  seltzer,  and  within  one  of 
the  definitions  given  above  seltzer  is  clearly 
embraced.  Under  these  circumstances  it  was 
erroneous  to  instruct  the  jury  that  whatever 
liquor  is  shown  to  have  been  sold  in  a  licensed 
saloon  is  presumed  to  be  intoxicating." 

And  in  Tovvnley  v.  State,  18  N.  J.  L.  321, 
liquor  was  held  not  necessarily  to  mean  intoxi- 
cating liquor.  But  see  State  v.  Brittain,  89 
N.  Car.  574. 

Distilled  or  Fermented.  —  "  The  word  liquors 
is  frequently,  if  not  generally,  used  to  define 
spirits  or  distilled  beverages  in  contradistinc- 
tion to  those  which  are  fermented.  Thus,  in 
the  Century  Dictionary  one  of  its  definitions 
is:  '  An  intoxicating  beverage,  especially  a 
spirituous  or  distilled  drink,  as  distinguished 
from  fermented  beverages,  as  wine  and  beer.'  " 
Hollender  v.  Magone,  149  U.  S.  589,  reversing 
38  Fed.  Rep.  912,  and  holding  that  liquors  did 
not  include  beer.  See  also  Sarlis  v.  U.  S.,  152 
U.  S.  574;  State  v.  Brittain,  89  N.  Car.  574. 


To  the  contrary  see  State  v.  Giersch,  98  N. 
Car.  720,  where  the  court  held  the  term  to  be 
generic,  including  all  intoxicating  liquors  con- 
taining alcohol,  whether  fermented  or  vinous. 

Wine.  —  Within  a  license  tax  act  it  was  held 
that  the  word  liquor  included  all  fermented 
liquors,  and  that  a  person  who  raised  grapes 
and  manufactured  them  into  wine  which  he 
sold  at  his  place  of  business,  in  either  a  bar- 
room or  a  grocery,  was  liable  to  pay  a  license 
tax.    Mandeville  v.  Baudot,  49  La.  Ann.  236. 

Alcohol.  —  In  State  v.  Martin,  34  Ark.  341, 
which  was  an  indictment  for  selling  liquors, 
the  court  said:  "  Alcohol  is  not  either  ardent 
or  vinous  spirits,  or  liquor  of  any  kind,  and  its 
sale  is  not  in  any  manner  restricted  or  at- 
tempted to  be  regulated."  See  the  title  In- 
toxicating Liquors,  vol.  17,  p.  198. 

Life  Insurance.  —  See  the  title  Life  Insur- 
ance, ante,  p.  39. 

3.  State  v.  Guinotte,  156  Mo.  513. 

4.  Chiles  v.  State,  45  Ark.  147. 
List  of  Road  Hands.  —  a  statute  required  the 

designation  of  a  justice  of  the  peace  in  each 
civil  township  for  the  apportionment  of  the 
road  hands  to  working  the  public  roads,  and 
such  justice  was  required  to  make  out  a  list 
of  the  hands  apportioned  to  each  road  over- 
seer. It  was  held  that  a  list  of  hands  to  be 
given  by  the  apportioning  justice  to  the  over- 
seer must  be  a  fist  of  their  names.  A  list  of 
plantations  and  the  designation  of  all  the 
hands  residing  on  them  was  not  sufficient. 
Chiles  v.  State,  45  Ark.  144. 

Jury.  (See  also  the  title  Jury  and  Jury 
Trial,  vol.  17,  p.  1110.) — A  statute  provided 
that  the  clerk  of  court  should  furnish  to  the 
sheriff  lists  of  the  grand  jurors  and  alternates, 
and  petit  jurors  and  alternates,  selected  by  the 
commissioners.  In  consiruing  this  statute  in 
Williams  v.  Hempstead  County,  39  Ark.  179, 
the  court  said:  "  No  intelligent  clerk,  having 
any  knowledge  of  legal  forms,  would  furnish 
the  sheriff  with  mere  lists  of  names.  He 
would  surely  add  a  mandate  in  the  name  of 
the  state,  commanding  the  sheriff  to  summon 
the  persons  named  to  attend  court,  etc.,  and 
authenticate  the  lists  with  his  signature  and 
seal  of  office.  When  so  made  out,  a  list  would 
be  a  '  process,'  and  properly,  to  use  a  familiar 
legal  designation,  a  '  writ '  of  venire  facias, 
and  fall  within  the  terms  of  the  mileage  clause 
of  the  fees  act  above  copied." 

Taxation.    (See  also  the  title  Taxation.)  — 
In  Wilson  v.  Wheeler,  55  Vt.  452,  it  was  said: 
"  The  terms  list  and  '  grand  list,'  as  they  are 
used  in  our  statutes,  mean  a  schedule  of  the 
424  Volume  XIX. 


Definitions. 


LITE  —  LITHOGRAPH. 


Definitions. 


LITE.  —  See  Lis,  ante;  Pendente  Lite  ;  and  see  the  title  Notice  of 
Pendency  or  Lis  Pendens. 

LITERARY.  —  Of  or  pertaining  to  letters  or  learning ;  intended  for  the 
promotion  and  extension  of  literature  and  learning.1 

LITERARY  PROPERTY.  (See  also  the  titles  COPYRIGHT,  vol.  7,  p.  508 ; 
Letters,  vol.  18,  p.  829.)  —  See  note  2. 

LITERATURE.  —  See  note  3. 

LITHARGE.  —  See  note  4. 

LITHOGRAPH.  (See  also  the  title  COPYRIGHT,  vol.  7,  p.  551.)  — A  print 
or  impression  from  a  drawing  on  stone.5 


polls  and  ratable  estate  of  the  inhabitants 
upon  which  taxes  are  to  be  assessed."  See 
also  Barilett  v.  Wilson,  59  Vl.  30. 

To  list  property  subject  to  taxation  is  to  de- 
scribe il  so  as  to  show  more  or  less  definitely, 
according  to  its  character,  to  what  property 
the  valuaiion  relates.  Thompson  v.  Davidson, 
15  Minn.  412. 

Same  —  Single  Sum.  —  Where  a  single  sum  is 
assessed  upon  an  unincorporated  place,  the 
treasurer's  warrant  for  the  collection  of  the 
sum  assessed,  filed  in  the  office  of  the  secretary 
of  state,  is  a  sufficient  list  of  ihe  taxes  for  that 
purpose.  Wells  v.  Burbank,  17  N.  H.  408,  the 
court  saying:  "  There  is,  and  in  the  nature 
of  things  can  be,  no  better  list  in  a  case  like 
this.  The  tax  is  comprised  in  a  single  item, 
and  thus  in  one  sense  it  may  be  said  that  there 
is  no  list."  See  also  Homer  v.  Cilley,  14  N. 
H.  85;  Harrison  v.  Com.,  83  Ky.  168. 

Military  Law.  —  See  the  definition  of  Enlist, 
vol.  1 1,  p.  40. 

List  of  Voters.  (See  also  the  title  Elections, 
vol.  10,  p.  696.)  —  An  English  suffrage  statute 
provided  that  an  objector  might  send  his  no- 
tice of  objection  by  post,  directed  to  the  person 
objected  10  "  at  his  place  of  abode  as  described 
in  the  said  list  of  voters."  It  was  held  (hat 
as  regarded  county  voters  "  the  said  list  of 
voters  "  meant  the  exact  copy  of  the  register 
sent  to  the  overseers  by  the  clerk  of  the  peace, 
together  with  the  list  of  claimants.  Nose- 
worthy  v.  Buckland-in-the-Moor,  L.  R.  9  C.  P. 
233- 

Subscription  List.  —  It  has  been  held  that  the 
subscription  list  of  a  newspaper  is  not  the  sub- 
ject of  a  separate  property,  but  is  an  accident 
of  the  establishment,  which  passes  with  a  sale 
of  the  materials.  McFarland  v.  Stewart,  2 
Watts  (Pa.)  in.  See  also  Wilson  v.  Davis,  5 
W.  &  S.  (Pa.)  521;  Holden  v.  M'Makin,  1  Pars. 
Eq.  Cas.  (Pa.)  270.  See  also  the  title  News- 
papers. 

1.  Literary  —  Exemption  from  Taxation.  (See 
also  the  title  Exemptions  (from  Taxation), 
vol.  12,  p.  331;  and  see  Literature  post.)  — 
That  schools  and  academies  are  literary  in- 
stitutions, see  Wesleyan  Academy  v.  Wilbra- 
ham.  99  Mass.  599:  Mount  Hermon  Boys' 
School  v.  Gill,  145  Mass.  139. 

Literary  and  Religious  Corporation  Distin- 
guished.—  In  Milwaukee  Protestant  Home  n, 
Becher,  87  Wis.  413,  it  was  said:  "  We  do  not 
suppose  it  will  be  seriously  claimed  that  a  re- 
ligious corporation  can  be  properly  called  a 
literary  corporation."  And  see  Reg.  v.  Jones, 
8  Q.  B.  719.  55  E.  C.  L.  719. 

2.  Literary  Property  —  Beading  Essay.  —  At  a 
meeting  of  a  dental  association  an  original 


essay  was  read,  and  afterwards  handed,  with 
other  essays,  to  a  representative  of  a  maga- 
zine of  dental  literature,  but  was  not  published. 
A  third  person  procured  a  copy  from  one  un- 
connected with  the  magazine,  and  used  extracts 
as  an  advertisement,  without  the  authority  or 
permission  of  the  society.  It  was  held  that 
the  manuscript  was  the  exclusive  property  of 
the  society  and  could  not  be  used  against  its 
consent  for  such  purpose.  State  Dental  Soc. 
v.  Dentacura  Co.,  57  N.  J.  Eq.  593,  affirmed  58 
N.  J.  Eq.  582. 

3.  Literature — Exemption  from  Taxation.  (See 
also  the  title  Exemptions  (from  Taxation), 
vol.  12,  p.  331;  and  see  Literary,  ante.) — The 
rules  of  a  society  provided  that  the  insti- 
tution should  be  designated  The  Institution 
for  Promoting  Education  of  the  Laboring  and 
Manufacturing  Classes  of  Society  of  Every 
Religious  Persuasion ;  that,  for  the  purpose  of 
making  manifest  the  extent  of  its  objects,  the 
title  of  the  society  should  be  The  British  and 
Foreign  School  Society;  that  a  school  should 
be  maintained  to  educate  children  for  the  pur- 
pose of  supporting  and  training  up  teachers; 
and  also  stated  that  the  grand  object  of  the 
institution  was  to  promote  education  in  gen- 
eral, among  other  things,  giving  lectures  on 
specific  branches  of  literature,  science,  and 
the  fine  arts.  It  was  held  that  the  society  was 
not  "  instituted  for  purposes  of  science,  litera- 
ture, or  the  fine  arts  exclusively,"  within  the 
meaning  of  the  statute  6  &  7  Vict.,  c.  36,  £  1, 
and  therefore  that  the  lands,  etc.,  belonging 
to  it  were  not  exempted  by  that  statute  from 
taxation.  Reg.  v.  Pocock,  8  Q.  B.  729,  55  E. 
C.  L.  729. 

And  under  the  same  statute  it  was  held  that 
a  religious  tract  society,  instituted  for  the  diffu- 
sion of  religious  principles  and  sentiments, 
though  by  literary  means,  was  not  within  the 
exemption,  the  court,  per  Lord  Denman,  C.  J., 
saying:  "At  least,  I  think  the  question  so 
doubtful  (without  feeling  myself  called  upon 
to  give  an  express  opinion)  that  I  should  hesi- 
tate to  say  that  the  word  '  religious  '  is  in- 
cluded within  the  word  '  literary.' "  And  per 
Williams,  J.:  "  I  cannot  think  this  a  society 
instituted  exclusively  for  literary  purposes.  It 
may  use  literary  means,  but  not  for  purposes 
ordinarily  called  literary."  Reg.  v.  Jones,  8 
Q.  B.  719,  55  E.  C.  L.  719. 

4.  Litharge  is  an  oxide  of  lead.  Jenkins  v. 
Johnson,  9  Blatchf.  (U.  S.)  519.  This  was  a 
patent  case. 

5.  Lithograph.  —  Arthur  v.  Moller,  97  U.  S. 
365,  wherein  it  was  held  that  chromo-fi'f/to- 
l/raphs  were  dutiable  as  "  printed  matter." 
See  generally  the  title  Revenue  Laws. 
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Definitions. 


LITIGATED.  —  Past  participle  of  to  litigate,  i.  e.,  to  make  the  subject  of  a 
lawsuit.1 

LITIGATION.  —  The  act  or  process  of  litigating,  or  carrying  on  a  lawsuit 
in  any  forum,  whether  a  court  of  law  or  other  tribunal.2 

LITIGIOUS  RIGHT.  —  "A  right  is  said  to  be  litigious  whenever  there  exists 
a  suit  and  contestation  on  the  same."  3 

LITTLE.  —  See  note  4. 


1.  Litigated.  (See  also  the  title  Res  Judi- 
cata.) — "  It  is  not  necessary  to  cite  many 
authorities  to  the  familiar  doctrine  that  a  judg- 
ment is  conclusive,  by  way  of  estoppel,  only 
as  to  those  facts  which  were  necessarily  within 
the  issue  presented,  and  without  proof  of  which 
the  judgment  could  not  have  been  rendered. 
Facts  in  controversy,  bearing  such  relation  to 
the  judgment  rendered,  are  the  only  ones 
which  can  in  any  legal  sense  be  said  to  have 
been  litigated  in  any  judicial  proceeding." 
Eastman  v.  Symonds,  108  Mass.  567. 

2.  Bill  Before  Parliament.  —  The  statute  3  &  4 
Wm.  IV..  c.  22,  §  16,  empowered  the  court  of 
sewers,  "  at  its  discretion,"  to  pay  out  of  the 
rates  "  all  such  costs,  charges,  and  expenses 
as  shall  be  incurred,"  among  other  things,  "  in 
or  about  the  carrying  on  of  any  litigation  or 
controversy  arising  out  of  the  duties  imposed 
on  "  it.  A  bill  having  been  brought  before 
Parliameni  for  the  drainage  of  a  certain  dis- 
trict in  a  manner  likely  to  injure  a  neighbor- 
ing level,  the  commissioners  of  sewers  for  that 
level  appointed  and  authorized  their  clerk  to 
conduct  an  opposition  to  such  bill  in  its  prog- 
ress through  Parliament,  with  the  view  of 
obtaining  the  insertion  of  clauses  for  the  pro- 
tection of  the  said  level.  Upon  the  question 
whether  this  was  a  litigation.  Lord  Campbell, 
C.  J.,  said:  "  The  question  is  whether  there 
was  a  litigation  and  controversy  within  the 
intention  of  the  legislature,  and  whether  it 
was  conducted  with  good  faith.  It  is  true  that 
the  opposing  a  drainage  bill  before  the  House 
of  Commons  is  not,  in  the  proper  sense,  a  liti- 
gation; but  that  is  the  forum  for  such  dis- 
putes." Reg.  v.  Norfolk  County,  15  Q.  B. 
549,  69  E.  C.  L.  549. 

Authority  of  County.  —  Under  the  constitution 
of  Georgia  a  county  had  authority  to  levy  taxes 
for  litigation.  In  construing  this  statute  the 
court  said:  "  The  word  litigation,  as  there 
employed,  can  onlv  mean  such  litigation  as 
the  county,  in  its  corporate  capacity  as  a  pub- 
lic corporation,  is  interested  in."  Koger  v. 
Hunter,  102  Ga.  78. 

Property  in  Litigation.  —  A  litigation  in  which 
the  insured  is  claiming  five-eighths  of  the  land 
instead  of  one-fourth  is  not  sufficient  to  avoid 
a  policy  of  fire  insurance,  under  a  provision 
therein  that  it  shall  be  void  if  the  property  is 
"  in  litigation."  Kenton  Ins.  Co.  v.  Wiggin- 
ton,  10  Ky.  L.  Rep.  587.  See  generally  the 
title  Fire  Insurance,  vol.  13,  p.  86. 

Right  of  Action  —  Judgment.  —  In  Rood  v. 
Chicago,  etc.,  R.  Co.,  43  Wis.  150,  it  was  held 
that  the  term  litigation  in  the  saving  clause  of 
a  statute  providing  that  nothing  therein  con- 
tained should  in  any  manner  affect  any  litiga- 
tion then  pending,  could  mean  the  action  only, 
and  not  a  right  of  action.  The  court  also 
said  that  litigation  may  possibly  be  strained 
to  imply  judgment,  but  certainly  does  not 
express  it. 

.  4: 


3.  Litigious  Right.  —  Rev.  Civ.  Code  Louisiana 
(1900),  art.  2653.  See  also  Spears  v.  Jackson, 
30  La.  Ann.  525;  Leftwich  v.  Brown,  4  La. 
Ann.  104;  Rhodes  v.  Hooper,  6  La.  Ann.  356; 
Evans  v.  De  LTsle,  24  La.  Ann.  248. 

In  McDougall  v.  Monlezun,  38  La.  Ann.  223, 
it  was  held  that  the  fact  that  a  suit  may  be 
necessary  to  enforce  a  claim  does  not  make  the 
claim  a  litigious  right.  See  also  Pearson  v. 
Grice,  6  La.  Ann.  238;  Bonner  v.  Beard,  43  La. 
Ann.  1036. 

Same  —  Examples. — InSucullu  v.  Hernandez, 
103  U.  S.  116,  it  was  held  that  a  party,  after 
contesting  by  prolonged  litigation  a  claim 
against  him,  was  not  entitled  to  the  benefit 
of  Civ.  Code  La.,  art.  2652,  which  declares: 
"  He  against  whom  a  litigious  right  has  been 
transferred  may  get  himself  released  by  pay- 
ing to  the  transferee  the  real  price  of  the  trans- 
fer, together  with  the  interest  from  date." 
The  court,  per  Woods,  J.,  held  that  the  claim 
to  such  benefit  could  not  be  sustained,  "  for  two 
reasons:  First,  Hernandez  did  not  purchase 
the  Villavaso  notes  until  after  the  judgment  in 
the  Supreme  Court  thereon.  The  right  ceases 
to  be  litigious  when  judgment  has  been  ren- 
dered. Marshall  v.  McCrea,  2  La.  Ann.  79. 
Secondly,  it  has  been  repeatedly  decided  by 
the  Supreme  Court  of  Louisiana  that  the  pur- 
pose of  article  2652  was  to  prevent  litigation, 
and  therefore  a  defendant  who,  instead  of  pay- 
ing the  price  of  the  transfer,  contests  the 
suit  and  prolongs  the  litigation,  defeats  the 
very  object  of  the  article,  and  cannot  exercise 
the  privilege  it  gives." 

The  right  of  an  heir  to  an  inheritance  is  not 
a  litigious  right  within  the  Louisiana  code. 
Grayson  v.  Sanford,  12  La.  Ann.  546. 

In  Consolidated  Assoc.  v.  Comeau,  3  La. 
Ann.  554,  it  was  held  that  where  an  action  was 
pending  by  a  mortgagee  against  the  heirs  of  the 
mortgagor,  who  had  accepied  his  succession, 
to  enforce  his  claim  against  the  mortgaged 
property,  and  against  the  heirs  personally,  the 
purchase  by  an  attorney  who  had  appeared 
for  the  defendants,  of  a  part  of  the  mortgaged 
property,  was  a  nullity  as  to  the  mortgagee. 
So  far  as  the  freedom  from  the  mortgage  relat- 
ing from  prescription  or  pre-emption  was  con- 
cerned, the  right  purchased  was  a  litigious 
right. 

4.  Little  Property.  —  A  testator  provided: 
"  What  little  property  I  have  after  the  pay- 
ment of  my  debts  I  desire,"  etc.;  "  I  make  no 
formal  will,  but  the  above  is  the  way  that  I 
want  what  riffle  remains  from  the  wreck  of  my 
property  shall  go."  It  was  held  that  this  de- 
vise carried  land  in  which  the  testator  had  a 
life  estate  with  power  of  appointment.  Payne 
v.  Johnson,  95  Ky  181. 

Little  —  False  Pretenses.    (See  also  the  title 
False  Pretenses  and  Cheats,  vol.  12,  p.  792.) 
—  In  sustaining  an  indictment  for  obtaining 
goods  by  falsely  pretending  that  the  buyer 
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Definitions. 


LITTORAL  RIGHT. —  See  the  titles  Accession,  vol.  i,  p.  247;  Accre- 
tion, vol.  1,  p.  467;  Boundaries,  vol.  4,  p.  756;  Lakes  and  Ponds,  vol.  18, 
p.  129;  Riparian  Rights;  and  see  Beach,  vol.  3,  p.  901. 

LIVE.  (See  also  LIVING, /wA) — As  an  adjective,  alive  ;  having  life;  living; 
not  dead.1  As  a  verb,  to  exist  or  have  being ;  to  make  one's  abiding  place  or 
home;  to  reside;  to  dwell.8    In  the  phrases  "  live  with,"  "  live  together,"  to 


owed  but  little,  the  court  said:  "  These  rep- 
resentations, if  false,  very  clearly  come  within 
th-i  meaning  of  the  term '  false  pretenses,'  not- 
withstanding no  precise  amount  of  indebted- 
ness is  stated;  and  although  the  terms  little 
and  '  large'  are  uncertain,  yet  the  court  can 
see  that  such  representations  were  well  calcu- 
lated to  inspire  confidence  in  respondent's 
ability  to  pay,  and  Jlo  induce  the  seller  to  give 
him  credit."    State  v.  Call,  48  N.  H.  132. 

1,  Live  Animals.  (See  also  the  titles  Animals, 
vol.  2,  p.  341;  Carriers  of  Live  Stock,  vol. 
5,  p.  427:  Injuries  to  Animals  by  Railroads, 
vol.  16,  p.  471;  Malicious  Mischief.)  —  The 
Act  of  Congress  of  March  2,  1861,  §  23  (12  U. 
S.  Stat,  at  L.  193),  exempted  from  duty  "  ani- 
mals, living,  of  all  kinds,"  and  also  "  birds, 
singing  or  other;  "  the  Act  of  May  16,  1866  (14 
U.  S.  Stat,  at  L.  48),  entitled  "An  act  imposing 
a  duty  on  live  animals,"  enacted  that  "there 
shall  be  levied,  collected,  and  paid,  on  all 
horses,  mules,  cattle,  sheep,  hogs,  and  other 
live  animals  imported  from  foreign  countries, 
a  duty  of  twenty  per  centum  ad  valorem."  In 
an  action  brought  to  recover  moneys  paid 
under  protest  for  duties  exacted  by  the  defend- 
ant, as  collector  of  the  port  of  New  York,  upon 
singing  birds  imported  by  the  plaintiffs,  the 
Circuit  Court  held  that  singing  birds  were  in- 
cluded in  the  term  "live  animals,"  and  were 
subject  to  the  duty,  Woodruff,  J.,  saying:  "  The 
term  '  all  live  animals  '  is  clear,  comprehen- 
sive, and  explicit.  The  addition  of  the  desig- 
nation of  birds,  in  a  single  instance,  in  a 
former  act,  is  a  casual  circumstance,  of  too 
slight  significance  to  warrant  the  court  in  a 
practical  interpolation,  in  the  later  special  stat- 
ute, of  an  exception  to  its  plain  import." 
Reiche  v.  Smythe,  7  Blatchf.  (U.  S.)  235.  This, 
however,  was  reversed  in  Reiche  v.  Smythe,  13 
Wall.  (U.  S.)  162. 

Same  —  Snakes.  —  In  Magnon  v.  U.  S.,  66 
Fed.  Rep.  151,  affirmed (C.  C.  A.)  71  Fed.  Rep. 
293,  it  was  held  that  trained  snakes  were  not 
dutiable  as  live  animals  within  a  tariff  act. 

Live  Stock.  (See  also  Dead,  vol.  8,  p.  833, 
and  see  the  references  under  the  head  Live 
Animals,  supra,  this  note.)  —  Where  an  order  of 
the  secretary  of  war,  in  1863,  had  prohibited 
the  purchase  and  sale  of  horses,  mules,  and 
live  stock  intended  for  export,  and  the  secre- 
tary of  the  treasury,  with  a  view  to  this  order, 
directed  the  collectors  of  customs  to  refuse 
clearance  for  the  export  of  horses,  mules,  and 
live  stock,  and  to  detain  all  animals  of  which 
export  should  be  attempted  in  violation  of  such 
orders,  it  was  held  that  certain  live  fowls  put 
on  board  a  vessel  at  New  York,  for  export  to 
Havana,  and  seized  by  the  collector  of  cus- 
toms, were  not  within  the  order.  The  Matilda 
A.  Lewis,  5  Blatchf.  (U.  S.)  520. 

Live  and  Dead  Stock.  —  In  Porter  v.  Tournay, 
3  Ves.  Jr.  311,  it  was  held  that  "live  and  dead 
stock  "  in  a  will,  standing  alone,  meant  out-of- 
door  stock. 


But  where  there  was  a  bequest  of  all  the 
testator's  "  furniture,  linen,  plate,  pictures, 
carriages,  horses,  and  other  lire  and  dead 
stock,"  it  was  held  that  books  and  wines  passed 
under  the  bequest,  as  in  view  of  the  context 
"  dead  slock  "  might  apply  to  indoor  things. 
Hutchinson  v.  Smith,  n  W.  R.  417. 

In  Rudge  v.  Winnall,  12  Beav.  357,  it  was 
held  that  emblements  of  real  estate  passed 
under  a  devise  of  the  real  estate  and  a  bequest 
of  all  the  "  live  and  dead  stock." 

2.  To  Live  and  Carry  On  Business.  (See  also 
Carry,  vol.  5,  p.  724;  Dwell,  vol.  10,  p.  352. 
And  see  the  titles  Domicil,  vol.  10,  p.  6;  Resi- 
dence.)— -Within  the  meaning  of  a  garnish- 
ment statute  it  has  been  held  that  a  railway 
company  does  not  "  live  or  carry  on  business  " 
at  any  other  place  than  its  head  office  at  which 
its  business  is  managed.  Ahrens  v.  McGilligat, 
23  U.  C.  C.  P.  171,  citing  and  following  Minor 
v.  London,  etc.,  R.  Co.,  1  C.  B.  N.  S.  325,  87 
E.  C.  L.  325;  Brown  v.  London,  etc.,  R.  Co., 
4  B.  &  S.  326,  116  E.  C.  L.  326;  Ex  p.  Charles, 
L.  R.  13  Eq.  638;  Westover  v.  Turner,  26  U. 
C.  C.  P.  510;  although  the  phrase  considered 
in  those  cases  was  "  dwell  and  carry  on  busi- 
ness "  or  "  carry  on  business." 

Live  On,  —  "The  words  'to  lire  on,'  'oc- 
cupy,' and  '  occupancy  '  mean  possession,  cul- 
tivation, to  hold  and  keep  for  substantial  and 
practical  use."  Overseers  of  Poor  v.  Over- 
seers of  Poor,  148  Pa.  St.  311. 

Live  and  Reside.  —  A  devise  of  cn  estate 
called  Tuts  contained  a  provision  that  the  de- 
visee should  live  and  reside  upon  the  estate. 
It  was  held  that  what  the  testator  meant  by  the 
words  "  live  and  reside  "  was  too  uncertain  for 
the  court  to  determine  that  there  had  been  a 
forfeiture.  The  lord  chancellor  said:  "  Sup- 
pose he  had  been  a  member  of  Parliament  and 
had  had  a  house  in  London,  would  you  have 
said  that  he  did  not  live  and  reside  at  Juts?" 
Fillingham  v.  Bromley,  T.  &  R.  530. 

Deposition.  —  A  United  States  statute  author- 
ized the  taking  of  a  deposition  "  when  the 
witness  lives  a  greater  distance  from  the  place 
of  trial  than  one  hundred  miles."  It  was  held 
that  "  for  the  purpose  of  taking  a  deposition 
under  this  statute,  a  witness  lives  where  he 
can  be  found,  and  is  sojourning,  residing,  or 
abiding  for  any  lawful  purpose,"  and  that  the 
deposition  of  a  witness  staying  for  his  health 
at  a  health  resort  was  admissible  where  such 
health  resort  was  more  than  one  hundred  miles 
from  the  pi  ace  of  trial.  Mutual  Ben.  L.  Ins. 
Co.  v.  Robison,  (C.  C.  A.)  58  Fed.  Rep.  732. 
See  also  the  title  Depositions,  vol.  9,  p.  295. 

Live  in  the  Sense  of  Living.  —  A  testator  be- 
queathed certain  property  to  his  daughters, 
and  if  they  "  should  die  without  having  a  law- 
ful heir  of  their  body  to  live,"  then  over.  It 
was  held  that  the  words  "  to  live,"  immedi- 
ately following  the  foregoing  words  "  heir  of 
their  bodv,"  showed  that  the  testator's  idea 
was  children  living  at  the  death  of  the  legatees. 
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Definitions. 


cohabit.1  Sometimes  used  in  the  sense  of  earning  or  obtaining  a  livelihood.* 
"  Lives"  is  the  plural  of  life,  a  period  of  existence.3 

LIVELIHOOD.  —  Means  of  subsistence  or  maintaining  life  ;  means  of  living.4 

LIVELY.  —  See  note  5. 

LIVERY  OF  SEIZIN.  (See  also  the  title  DEEDS,  vol.  9,  p.  98.)  —  Livery  of 
seizin  is  the  investiture  or  delivery  of  corporeal  possession  of  lands  or  tenements.6 


Keating  v.  Reynolds,  1  Bay  (S.  Car.)  80.  See 
also  Darden  v.  Burns.  6  Ala.  366. 

1.  Live  Together.  (See  also  the  titles  Libel 
and  Slander,  vol.  18,  p.  931;  Lewd  and 
Lascivious  Cohabitation  and  Conduct,  vol. 
18,  p.  841.)  —  See  Schrow  v.  Schrow,  103  Mass. 
574;  Shaw  v.  Shaw,  98  Mass.  158;  Fansler  v. 
Fansler,  103  Mass.  577,  note;  Ross  v.  Ross,  103 
Mass.  575;  Hanson  v.  Hanson,  111  Mass.  158. 
All  of  these  cases  arose  under  a  statute  con- 
ferring upon  the  court  where  the  parlies  have 
lived  jurisdiction  in  divorce  cases.  See  the 
title  Divorce,  vol.  9,  p.  741. 

2.  Livelihood.  —  Where  a  devise  was  made  of 
'•  the  farm  on  which  John  Fox  now  lives, "  it 
was  held  to  include  the  whole  of  one  hundred 
and  forty-one  acres  of  land  in  the  possession  of 
John  Fox,  under  a  written  agreement  with  the 
testator,  although  the  land  was  in  three  sev- 
eral parcels,  of  one  hundred,  eighteen,  and 
twenty-three  acres  respectively,  and  all  the 
buildings  were  upon  the  one-hundred-acre  lot 
on  which  John  Fox  resided.  Kendall  v.  Miller, 
(Supm.  Ct.  Spec.  T.)  47  How.  Pr.  (N.  Y.) 
446,  the  court,  per  Countryman,  J.,  saying: 
"  I  apprehend  that  the  word  lives  was  really 
used  by  the  testator  in  the  more  general  sense 
of  '  subsisting,'  or  '  obtaining  a  livelihood,'  on 
the  farm;  and  while  a  more  restricted  mean- 
ing would  not  be  inconsistent  with,  this  ex- 
tended signification  would  serve  to  strengthen, 
the  view  or  construction  already  adopted,  as 
John  Fox  in  fact  occupied  and  obtained  his 
livelihood  from  all  the  lots  as  one  farm." 

3.  Joint  Lives.  —  See  the  titles  Divorce,  vol. 
9,  P-  855:  Joint  —  Jointly,  vol.  17,  p.  615. 

4.  Livelihood.  —  Under  the  London  Court  of 
Requests  Act,  39  &  40  Geo.  III.,  c.  104,  a  hus- 
band domiciled  in  Middlesex,  where  his  wife 
carried  on  business,  though  he  was  employed 
as  a  clerk  in  the  office  of  solicitors  in  London, 
was  not  privileged  to  be  sued  only  in  London, 
as  a  person  "  seeking  his  livelihood  "  there; 
for  thai  meant  seeking  the  whole  of  his  liveli- 
hood there.  Stephens  v.  Derry,  16  East  147. 
See  also  Kemsett  v.  West,  5  Dowl.  &  R.  626; 
Reeves  v.  Stroud,  1  Dowl.  399;  Meredith  v. 
Drew,  2  Moo.  &  S.  116,  28  E.  C.  L.  279;  Jenks 
v.  Taylor,  I  M.  &  W.  578. 

In  Miller  v.  Williams,  5  Esp.  19,  Lord  Ellen- 
borough  said  that  a  person  occasionally  under- 
writing a  policy  could  be  said  to  be  thereby 
trading  or  seeking  a  livelihood. 

It  has  been  held  that  although  the  words 
"  seeking  a  livelihood  "  certainly  were  of  very 
general  import,  yet  they  must  be  restrained 
to  the  seeking  it  by  some  means  which  were 
local,  and  which  showed  where  the  defendant 
was  to  be  found,  so  that  he  might  be  served 
with  a  summons.  Skinner  7/.  Davis,  2  Taunt. 
196.  See  also  Gray  v.  Cook.  8  East  336; 
Holden  v.  Newman,  13  East  161. 

Where  a  person  rented  a  counting  house  in 
the  City  of  London  jointly  with  another  per- 
son and  received  ordeis  there  for  his  business, 
it  was  held  that  he  was  within  the  jurisdiction 


of  the  Court  of  Requests  for  the  City  of  Lon- 
don, although  he  slept  and  resided  in  South- 
ward Croft  v.  Pitman,  1  Marsh.  269.  See 
also  Bushnell  v.  Levi,  5  Bing.  315,  15  E.  C.  L. 
459- 

Same  —  Clerk.  —  "  On  behalf  of  the  defend- 
ant in  this  case,  reliance  is  placed  on  the  words 
'  seeking  a  livelihood.'  Bui  I  think  those 
words  must  be  construed  with  reference  to  the 
preceding  and  subsequent  words.  The  whole 
stands  thus:  '  keeping  any  house,  warehouse, 
shop,  shed,  stall,  stand,  or  seeking  a  livelihood, 
or  trading  or  dealing  within  the  same  city,  or 
liberties.'  When  I  see  the  words  '  seeking  a 
livelihood  '  so  associated  with  those  oiher 
words,  it  appears  to  me  that  the  expression 
must  be  taken  to  point  to  a  person  who  is 
carrying  on  some  business  on  his  own  account, 
and  not  in  the  subordinate  situation  of  a  clerk, 
which  does  not  answer  to  the  description  of 
'  keeping  a  shop  '  or  '  trading  or  dealing.'  I 
think,  therefore,  the  defendant  is  not  a  person 
within  the  meaning  of  this  act."  Smith  v, 
Hurrell,  10  B.  &  C.  542,  21  E.  C.  L.  127. 

Same  —  Master  of  Vessel.  —  The  master  of  a 
vessel  trading  between  London  and  Rotter- 
dam, and  having  no  place  of  business  in  Lon- 
don, but  occasionally  transacting  a  little  busi- 
ness at  the  quay  where  his  vessel  was  moored, 
and  having  a  place  of  residence  in  Southwark, 
was  held  not  to  be  a  person  seeking  a  livelihood 
in  London  within  the  meaning  of  the  Court  of 
Requests  Act.    Double  v.  Gibbs,  I  Dowl.  583. 

Married  Women.  —  In  England  it  has  been 
held  that  where  an  estate  is  given  to  a  hus- 
band for  the  livelihood  of  the  wife,  he  is  to  be 
considered  as  a  trustee  for  her  separate  use. 
Darley  v.  Darley,  3  Atk.  399,  Hardwicke,  L. 
C,  saying:  "  Technical  words  are  not  neces- 
sary to  make  it  a  separate  trust,  for  the  word 
livelihood  is  sufficient  to  show  the  intention  of 
the  giver  that  it  should  be  to  her  sole  and 
separate  use."  Compare  Torbert  v.  Twining,  I 
Yeates  (Pa.)  432.  See  also  the  title  Separate 
Property  of  Married  Women. 

6.  "Lively  Trot."  (See  also  the  title  Streets 
and  Sidewalks.)  —  In  Crocker  v.  Knicker- 
bocker Ice  Co.,  92  N.  Y.  652,  it  was  said :  "  The 
only  proof  of  negligence  was  that  the  driver 
was  driving  the  team  on  '  a  lively  trot.'  It 
cannot  be  held,  as  matter  of  law  or  fact,  that 
merely  driving  at  the  rate  of  speed  stated  in 
the  streets  of  a  city  is  negligence." 

6.  Livery  of  Seizin. —  Den  v.  Crawford,  8  N. 
J.  L.  108. 

In  Sparrow  v.  Kingman,  I  N.  Y.  250,  it  was 
said:  "  This  livery  of  seizin  was  the  investi- 
ture or  delivery  of  corporal  possession  of  the 
land  to  the  feoffee,  and  was  absolutely  neces- 
sary to  complete  the  gift.  It  was  a  corporal 
transfer  of  the  soil  from  one  man  to  another, 
taking  effect  in  presenti  or  not  at  all.  The 
feoffee  was  a  principal  actor  in  the  transfer, 
and  passed  at  once  into  the  full  enjoyment  of 
the  fee.  Litt.,  595,  599,  611,  698;  Co.  Litt. 
366,  367a;  2  Black.  Com.  310.  313." 
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CROSS-REFERENCES 

For  matters  of  Procedure  see  Encyclopedia  of  Pleading  and  Practice,  title 
LIENS,  vol.  13,  p.  122. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  AGLSTMENT,  vol.  2,  p.  3;  ANLMALS, 
vol.  2,  p.  341;  BAILMENTS,  vol.  3,  p.  732;  BULLDLNG  RESTRLC- 
TLONS  AND  RESTRLCTLVE  AGREEMENTS,  vol.  5,  p.  2;  COMMON 
CARRLERS,  vol.  6,  p.  236;  CONTRACTS  OF  HLRE  (LA  W  OF  BALL- 
MENTS),  vol.  7,  p.  299;  CRUELTY  TO  ANLMALS,  vol.  8,  p.  443; 
OCCUPATLON,  BUSLNESS,  AND  PRLVLLEGE  TAXES;  POLICE 
POWER. 


I.  Definition.  —  A  livery  stable  is  a  building  where  horses  or  vehicles  are 
kept  or  let  for  hire.1  A  livery-stable  keeper  is  of  course  the  keeper  of  such  a 
stable. 

II.  Livery  Stables  as  Nuisances.  —  A  livery  stable  in  a  city  or  town  is 
not  per  se  or  necessarily  a  nuisance,  and  it  may  be  and  usually  is  harmless 
and  useful  to  the  community.2  But  a  livery  stable  may  be  a  nuisance  under 
some  circumstances,  and  will  be  held  to  be  such  when  so  built,  kept,  or  used 
as  to  be  seriously  detrimental  to  the  health  and  comfort  of  the  occupants  of 
neighboring  premises,  and  to  impair  the  value  of  such  property;  and  in  such 
case  an  action  for  damages  will  lie,  or  the  use  may  be  enjoined.3  Ordinarily 
an  injunction  against  the  erection  of  a  livery  stable  will  not  be  granted.'1 
Where  a  stable  amounts  to  a  nuisance  the  fact  that  it  is  well  and  properly 
built,  kept,  and  managed  is  no  defense  to  an  action  for  damages  or  to  abate 
the  nuisance.5 

III.  Municipal  Control  of  Livery  Stables — 1.  In  General  —  Places  where 

Located.  —  Livery  stables  located  in  towns  and  cities  are  subject  to  the  regula- 


1.  Definition.  —  In  Williams  v.  Garigues,  30 
La.  Ann.  1094,  a  livery  stable  is  defined  as  "  a 
place  where  horses  are  groomed,  fed, and  hired ; 
where  vehicles  are  let." 

Feed  Stable. —  A  stable  at  which  a  sign  was 
exposed,  and  stalls  were  let  at  a  certain  sum 
per  day  to  those  desiring  to  use  them,  the 
renters  having  the  privilege  of  furnishing 
their  own  food  for  their  stock  or  of  buying  it 
from  the  owner  of  the  stable,  the  stable  being 
locked  at  night  and  the  owners  of  stock  not 
being  permitted  to  take  it  out  until  both  the 
stall  rent  and  the  account  for  food  furnished 
were  paid,  was  held  to  be  a  "  feed  stable" 
within  the  meaning  of  a  statute  levying  a  tax 
on  such  stables.  Morgan  v.  State,  64  Miss. 
5". 

2.  Livery  Stable  Not  Per  Se  Nuisance.  —  Flint 
v.  Russell,  5  Dill.  (U.  S.)  151;  Phillips  v.  Den- 
ver, 19  Colo.  179,  41  Am.  St.  Rep.  230;  Shivery 
v.  Streeper,  24  Fla.  103;  Harrison  v.  Brooks, 
20  Ga.  537;  Shiras  v.  Olinger,  50  Iowa  571,  32 
Am.  Rep.  138;  St.  Louis  v.  Russell,  116  Mo. 
248;  Dargan  v.  Waddill,  9  [red.  L.  (31  N  Car.) 
214.,  49  Am.  Dec.  421;  Kirkman  v.  Handy,  11 
Humph.  (Tenn.)  406,  54  Am.  Dec.  45;  Burditt 
v.  Swenson,  17  Tex.  489,  67  Am.  Dec.  665. 

So  also  as  to  private  stables.  St.  James' 
Church  v.  Arrington,  36  Ala.  546,  76  Am.  Dec. 
332;  Rounsaville  v.  Kohlheim,  68  Ga.  668,  45 
Am.  Rep.  505;  Keiser  v.  Lovett,  85  Ind.  240, 
44  Am.  Rep.  10;  Pickard  v.  Collins,  23  Barb. 


(N.  Y.)  444;  Curtis  v.  Winslow,  38  Vt.  690. 
See  also  Broder  v.  Saillard,  2  Ch.  D.  692. 

Restrictive  Agreements  as  to  Use  of  Property.  — 
See  the  title  Building  Restrictions  and 
Restrictive  Agreements,  vol.  5,  p.  8. 

3.  Livery  Stable  Held  to  Be  Nuisance  in  Particu- 
lar Case.  —  Ball  v.  Ray,  L.  R.  8  Ch.  467;  Coker 
v.  Birge,  9  Ga.  425,  54  Am.  Dec.  347,  10  Ga. 
336;  Shiras  v.  Olinger,  50  Iowa  571,  32  Am. 
Rep.  138;  St.  Louis  v.  Russell,  116  Mo.  248, 
citing  13  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  935;  Morris  v.  Bower,  Anth.  N.  P.  (N.  S.) 
368;  Filson  v.  Crawford,  (Supm.  Ct.  Spec.  T.) 
5  N.  Y.  Supp.  882;  Robinson  v.  Smith,  (Supm. 
Ct.  Gen.  T.)  7  N.  Y.  Supp.  38;  Dargan  v. 
Waddell,  9  Ired.  L.  (31  N.  Car.)  244,  49  Am. 
Dec.  421;  Aidrich  v.  Howard,  8  R.  I.  246,  7  R. 
I.  87,  80  Am.  Dec.  636;  Burditt  v.  Swenson,  17 
Tex.  489,  67  Am.  Dec.  665. 

4.  Restraining  Erection  of  Livery  Stable.  — 
Harrison  v.  Brooks,  20  Ga.  537;  Kirkman  v. 
Handy,  11  Humph.  (Tenn.)  406,  54  Am.  Dec. 
45.  See  also  Flint  v.  Russell,  5  Dill.  (U.  S.) 
151;  Shiras  v.  Olinger,  50  Iowa  571,  32  Am. 
Rep.  138.  But  see  Coker  v.  Birge,  9  Ga.  425, 
54  Am.  Dec.  347;  Aidrich  v.  Howard,  7  R.  I. 
87,  80  Am.  Dec.  636. 

5.  Fact  that  Stable  Is  Well  Kept  No  Defense  to 
Action  for  Nuisance.  —  Filson  v.  Crawford, 
(Supm.  Ct.  Spec.  T.)  5  N.  Y.  Supp.  8S2;  Aidrich 
v.  Howard,  8  R.  I.  246;  Drysdale  v.  Dugas,  26 
Can.  Sup.  Ct.  20. 
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tion  and  control  of  the  municipality.  The  power  given  to  a  city  in  its  charter 
to  regulate  livery  stables  has  been  held  to  include  the  right  to  designate  the 
places  where  they  shall  be  located,  and  to  prohibit  their  erection  at  other 
places,  as  well  as  to  regulate  the  manner  in  which  they  shall  be  kept  as  to 
cleanliness,  in  order  that  they  may  not  be  or  become  obnoxious  and  deleteri- 
ous to  the  health  of  the  citizens.1 

Delegation  of  Power  to  Determine  Location. — -The  power  to  determine  whether  a 
livery  stable  shall  be  located  at  a  particular  place  is  legislative,  and  an  ordinance 
making  the  right  to  locate  a  livery  stable  on  any  block  of  ground  dependent 
upon  the  consent  of  property  owners  in  the  block  has  been  held  to  be  invalid 
as  a  delegation  of  legislative  power,  and  further  because  its  effect  might  be  to 
allow  discrimination  in  favor  of  certain  persons  and  against  others  entitled  to 
equal  rights  before  the  law.2 

Unreasonable  Ordinance.  —  So  an  ordinance  prohibiting  the  location  of  a  livery 
stable  in  any  block  in  which  a  school  building  is  situated,  or  in  any  block 
opposite  to  a  block  in  which  a  school  building  is  situated,  without  reference  to 
the  manner  in  which  such  stable  is  constructed,  kept,  or  used,  and  without 
further  specifying  the  distance,  cannot  be  regarded  as  reasonable,  and  so  cannot 
be  upheld  as  valid  under  a  general  or  incidental  grant  of  authority  to  the 
municipality  assuming  to  pass  it.3 

Ordinance  Against  Accumulation  of  Manure. — An  ordinance  requiring  proprietors 
of  livery  stables  to  keep  their  stables  and  stable  yards  clean,  and  prohibiting 
the  accumulation  of  more  than  a  certain  quantity  of  manure  therein  during 
certain  months,  does  not  exempt  them  from  the  operation  of  another  ordinance 
prohibiting  generally  the  depositing  of  refuse  matter  in  alleys  ;  and  proprietors 
offending  under  the  latter  ordinance  by  depositing  manure  in  adjacent  alleys 
cannot  justify  their  acts  under  the  former  ordinance.4 

2.  Livery-stable  Keeper's  License  —  General  Rule.  —  The  business  of  a  livery- 
stable  keeper  may  be  subject  to  a  license  charge  under  a  state  statute  or  city 
ordinance.5 

Double  Taxation.  —  In  Kentucky  it  is  held  that  where  a  city  is  authorized  by 
statute  to  license  and  tax  livery  stables  and  all  vehicles  used  or  let  for  hire, 
an  ordinance  requiring  a  livery-stable  keeper  to  pay  an  annual  license  fee  of  a 
stated  amount  and  an  additional  fee  for  each  vehicle  kept  by  him  for  hire  is 
valid,  and  not  objectionable  as  providing  for  double  taxation.6  But  a  contrary 
view  has  been  taken  in  Louisiana."1 

Vehicles  Not  Used  for  Hire.  —  A  statute  authorizing  a  city  to  tax  vehicles  used 
and  let  for  hire  does  not  authorize  the  taxation  by  the  city  of  vehicles  not  so 
used.8 

Requiring  Tags.  —  A  city  authorized  to  regulate  livery  stables  may  require 
that  each  licensed  vehicle  be  marked  with  a  tag  to  be  furnished  by  the  city  at 
a  certain  price.9 

1.  St.  Louis  v.  Russell.  116  Mo.  248.  owners  of  livery  stables  and  of  horses,  etc., 
The  Enlarging  and  Fitting  Up  of  a  Dwelling  for  hire.  A  by-law  passed  thereunder  re- 
House  as  a  Livery  Stable  is  an  "  erecting  "  of  a  quired  every  person  ovvningor  keeping  a  livery 
livery  stable  within  the  meaning  of  a  statute  stable  or  letting  out  horses,  etc.,  for  hire,  to 
prohibiting  the  erection  01  such  stables  in  pay  a  license  fee.  The  defendant  was  con- 
certain  localities  in  a  city.  Hastings  v.  Aiken,  victed  under  this  by  law,  for  that  he  "  did  keep 
1  Gray  (Mass.)  163.                                            horses  and  vehicles  for  hire  "  without  having 

2.  Invalid  Ordinance  as  to  Location  of  Livery  first  paid  the  license  fee,  and  it  was  held  that 
Stables.  —  St.  Louis  v.  Russell,  116  Mo.  248,  the  conviction  was  in  conformity  with  both  stat- 
disapproving  State  v.  Beattie,  16  Mo.  App.  13L  ute  and  by-law.  Reg.  v.  Swalwell,  12  Ont.  391. 
See  also  Re  Kiely,  13  Ont.  451.  6.  Double  Taxation.  —  Covington  v.  Woods, 

3.  Phillips  v.  Denver,  19  Colo.  179,  41  Am.  98  Ky.  344;  Wilson  v.  Lexington,  (Ky.  1899) 
St.  Rep.  230.  49  s.  W.  Rep.  806. 

4.  People  v.  Bennett,  83  Mich.  457.  7.  Williams  v.  Garigues,  30  La.  Ann.  1094. 

5.  Conviction  for  Keeping  Livery  Stable  With-         8.  Covington  v.  Woods,  98  Ky.  344. 

out  License.  —  Section  510  of  the  Ontario  Mu-  9.  Wilson  v.  Lexington,  (Ky.  1899)49  S.  W. 
nicipal  Act,  1883,  authorizes  the  licensing  of      Rep.  806. 
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Where  an  Ordinance  Requires  a  License  Tax  of  "Each  Person"  conducting  a  livery 
stable,  only  a  single  tax  need  be  paid  whether  the  stable  is  owned  by  one 
individual  or  a  firm  composed  of  several  individuals.1 

Common  Carrier.  —  The  owner  of  a  livery  stable  who  hires  his  teams  to  another 
to  be  used  for  the  temporary  purpose  of  hauling  and  securing  goods  is  not  a 
common  carrier  of  goods  or  property  for  hire,  and  is  not  within  the  terms  or 
spirit  of  an  ordinance  requiring  such  carriers  to  have  a  license.* 

IV.  Duties  and  Liabilities  of  Livery-stable  Keepers  —  1.  As  to  Horses, 
etc.,  Left  in  Their  Charge  —  a.  In  General — Duty  to  Take  Ordinary 
Care. — The  delivery  of  a  horse  or  vehicle  to  a  livery-stable  keeper  to  be 
kept  by  him  in  his  stable  for  hire  creates  a  bailment,  which  being  mutually 
beneficial  to  the  parties  binds  the  livery-stable  keeper  or  bailee,  according  to 
the  general  rule,  to  take  ordinary  care  of  the  property.3  The  ordinary  care 
required,  according  to  the  familiar  definition,  is  that  degree  of  care  which 
a  person  of  ordinary  prudence  would  take  of  the  property,  under  the  same 
circumstances,  if  it  were  his  own.4 

b.  Liability  for  Loss  or  Injury  of  Horse  —  Negligence.  —  From  the 
principles  just  stated  it  follows  that  a  livery-stable  keeper  will  be  liable  for 
injuries  to  horses  placed  in  his  charge  when,  and  only  when,  such  injuries  are 
occasioned  by  negligence  on  his  part.5 

Proximate  Cause.  —  But  a  stable  keeper  will  not  be  liable  where  a  horse 
escapes  and  is  injured,  unless  his  own  negligence  or  that  of  his  employees  was 
the  proximate  cause  of  the  injury.6 

Liability  for  Negligence  of  Servants.  —  A  livery -stable  keeper  is  also  liable  for 
injuries  to  the  property  placed  in  his  charge  caused  by  the  negligence  of  his 
servants  in  the  performance  of  any  duty  in  regard  to  the  care  and  custody  of 
the  property  within  the  scope  of  their  employment.7 

Action  Founded  on  Contract.  —  An  action  against  a  livery-stable  keeper  for  injury 
to  a  horse  left  in  his  charge,  caused  by  his  failure  to  take  due  care  of  it,  is 
founded  on  contract  and  not  in  tort.8 

c.  Care  of  Sick  Horse.  —  Where  a  horse  left  in  charge  of  a  livery-stable 
keeper  becomes  sick,  it  is  his  duty  to  furnish  to  the  animal  proper  treatment, 
that  is,  such  treatment  as  reasonable  care  and  skill  would  dictate,  or  else  he 
must  give  immediate  notice  of  the  horse's  sickness  to  the  owner.  And  if  by 
reason  of  his  failure  to  perform  his  duty  as  stated,  the  horse  dies,  the  keeper 
is  liable.9 

2.  As  to  Horses,  etc.,  Let  to  Customer  —  Liability  for  Personal  Injuries  —  a.  In 

GENERAL.  —  It  is  the  duty  of  a  livery-stable  keeper  in  supplying  the  wants 
of  a  customer  to  use  ordinary  care  and  skill  to  furnish  horses,  vehicles,  harness, 
or  driver,  as  the  case  may  be,  that  may  be  used  by  the  customer  for  the  pur- 

1.  Wilson  v.  Lexington,  (Ky.  1899)498.  W.  this  case  it  was  held  that  the  keepers  of  a  livery 
Rep.  806.  stable  were  responsible  for  ihe  loss  of  a  horse 

2.  Havana  v.  Vanlaningham,  17  111.  App.  and  harness  left  in  their  stable,  through  the 
62.  destruction  of  the  stable  by  fire  caused  by  the 

3.  Duty  to  Exercise  Ordinary  Care.  —  Searle  v.  negligence  of  their  night  watchman  in  per- 
Laverick,  L.  R.  9  Q.  B.  122;  Eaton  v.  Lan-  mitting  intoxicated  men  known  to  him  to  be 
caster,  79  Me.  477;  Swann  v.  Brown,  6  Jones  smokers  to  go  into  the  stable  loft  to  spend  the 
L.  (51  N.  Car.)  150,  72  Am.  Dec.  568.    See  night. 

also  the  title  Bailments,  vol.  3,  p.  746.  Where  the  plaintiff  left  his  horse  with  the 

4.  Eaton  v.  Lancaster,  79  Me.  477;  Swann  v.  defendant,  a  hotel  keeper,  and  it  was  found 
Brown,  6  Jones  L.  (51  N.  Car.)  150,  72  Am.  that  its  mane  and  tail  had  been  shorn  during 
Dec.  568.  the  night  while  in  the  defendant's  stable,  it 

5.  Liability  for  Negligence.  —  Swann  v.  was  held  that  as  the  defendant  received  horses 
Brown,  6  Jones  L.  (51  N.  Car.)  150,  72  Am.  at  livery,  he  was  liable  for  the  damage,  as, 
Dec.  568.  without  proof  to  the  contrary,  it  would  be 

6.  Lockridge  v.  Fesler,  (Ky.  1896)  37  S.  W.  held  that  the  act  was  committed  by  his  serv- 
Rep.  65.  See  also  Dennis  v.  Huyck,  48  Mich.  ants  or  through  their  neglect.  Durocher  v. 
620,  42  Am.  Rep.  479.  Meunier,  9  L.  C.  Rep.  8. 

7.  Stable  Keeper  Liable  for  Negligence  of  Serv-  8.  Legge  v.  Tucker,  26  L.  J.  Exch.  71. 
ants.  —  Eaton  v,  Lancaster,  79  Me.  477.    In  9.  Hexamer  v.  Southal,  49  N.  J.  L.  682. 
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pose  contemplated  without  danger  of  injury  to  himself  or  others  rightfully 
using  them,  and  he  will  be  liable  for  an  injury  occasioned  through  his  failure 
to  use  such  care  and  skill.1  A  livery-stable  keeper  who  lets  a  team  and 
vehicle  for  a  particular  trip  or  journey  designated  by  the  hirer,  and  furnishes 
his  own  driver,  is  not  a  common  carrier  of  passengers  and  is  not  subject  to  the 
rule  of  liability  that  obtains  in  such  cases;  but  his  liability  is  as  has  just  been 
stated.2 

b.  Injuries  Caused  by  Horse  —  implied  warranty.  —  It  is  the  duty  of  a 
livery  stable  keeper  engaged  in  the  business  of  letting  horses  for  hire  to  fur- 
nish to  a  customer  a  horse  that  is  manageable  and  safe,  and  he  impliedly 
warrants  that  the  horse  furnished  by  him  is  safe  and  suitable  for  the  service 
contemplated.3 

Must  Inform  Customer  of  Horse's  Vicious  Propensities.  —  It  is  his  duty  to  inform  him- 
self in  regard  to  the  habits  of  horses  kept  in  his  stable  for  use  in  his  business, 
and  where  he  knows,  or  by  the  exercise  of  reasonable  care  might  know,  of  any 
vicious  propensities  in  a  horse  rendering  it  dangerous  and  unsuitable  for  the 
use  of  hirers,  he  is  bound  to  inform  a  prospective  hirer  of  such  vicious  propen- 
sities, and  will  be  liable  for  injuries  resulting  to  the  hirer  in  consequence  of  his 
failure  to  impart  such  information.4 

Defects  Not  Discoverable  by  Exercise  of  Due  Care.  —  A  livery-stable  keeper  who  lets 
a  horse  does  not  warrant  that  it  is  free  from  defects  of  which  he  does  not 
know  and  which  he  could  not  have  discovered  by  the  exercise  of  due  care ;  * 
but  if  he  negligently  furnishes  a  horse  that  is  unsuitable,  and  injury  is  thereby 
occasioned,  the  fact  that  he  did  not  know  that  the  horse  was  unsuitable  is  no 
defense.6 

c.  Injuries  Due  to  Defects  in  Vehicle.  —  With  reference  to  the 
liability  of  livery-stable  keepers  for  injuries  occasioned  by  defects  in  the  vehicle 
let,  it  has  been  stated  that  the  same  rule  of  duty  and  diligence  should  be 
applied  to  one  who  lets  horses  and  carriages  for  others  to  drive  as  to  coach 
owners  or  other  passenger  carriers  who  furnish  drivers  as  well  as  teams.7 
There  is  very  little  direct  authority  on  the  subject.  It  is  settled,  however, 
that  the  livery-stable  keeper  can  be  held  liable  for  injuries  due  to  a  defect  in 
the  vehicle  hired,  only  when  he  has  failed  to  exercise  due  care  and  reasonable 
diligence  to  furnish  a  safe  vehicle.  And  it  has  been  held  that  due  care  and 
reasonable  diligence  in  this  connection  is  nothing  less  than  the  most  watchful 
care  and  the  most  active  diligence;  that  anything  short  of  this  is  negligence 
and  carelessness,  and  will  furnish  a  ground  of  liability  if  an  injury  be  thereby 

1.  See  cases  cited  throughout  this  section.  5.  Copeland  v.  Draper,  157  Mass.  558,  34 

2.  Payne    v.    Halstead,  44   111.    App.   97;      Am.  St.  Rep.  314. 

Siegrist  v.  Arnot,  86  Mo.  200,  56  Am.  Rep.  425.  6.  Home  v.  Meakin,  115  Mass.  326. 

Compare  Benner  Livery,  etc.  Co.,  v.  Busson,  Burden  of  Proof. —  In  an  action  to  recover  for 

58  111.  App.  17.  injuries  received  by  the  plaintiff  through  the 

3.  Stable  Keeper  Liable  for  Injuries  Caused  by  viciousness  of  a  horse  hired  of  the  defendant, 
Unsafe  Horse.  —  Fowler  v.  Lock,  L.  R.  7  C.  P.  a  livery-stable  keeper,  and  which  the  plaintiff 
272.  L.  R.  10  C.  P.  90;  Windle  v.  Gordan,  75  was  driving  with  due  care,  the  defendant 
Me.  149;  Home  v.  Meakin,  115  Mass.  326;  claimed  exemption  from  the  liability  implied 
Lynch  v.  Richardson,  163  Mass.  160,  47  Am.  by  law  in  the  contract  of  hiring,  on  the  ground 
St.  Rep.  444;  Kissam  v.  Jones,  56  Hun  (N.  Y.)  that  he  warned  the  plaintiff  of  the  dangerous 
432-  character  of  the  horse,  that  the  plaintiff  agreed 

Hirer  Taking  Wrong  Horse  by  Mistake.—  to  take  the  risk,  and  that  the  injury  resulted 
Where  a  person  hires  a  horse  from  a  livery-  from  the  plaintiff 's  own  conduct  in  driving  the 
stable  keeper  and  by  mistake  takes  the  wrong  horse  in  the  manner  in  which  he  did  after  be- 
horse,  but  the  stable  keeper,  knowing  of  the  ing  informed  as  to  its  disposition.  It  was  held 
mistake,  fails  to  notify  the  hirer  thereof  when  that  the  burden  of  proof  to  establish  such  de- 
he  could  with  reasonable  effort  have  done  so,  fense  rested  upon  the  defendant.  Windle  v. 
the  stable  keeper  will  be  liable  for  injuries  Jordan,  75  Me.  149. 

resulting  from  the  unsuitableness  of  the  horse        7.  Liability  of  Livery-stable  Keeper  for  Injuries 

taken.    Home  v.  Meakin.  115  Mass.  326.  Due  to  Defects  in  Vehicles.  —  Hadley  v.  Cross, 

4.  Lynch  v.  Richardson,  163  Mass.  160,  47  34  Vt.  586,  80  Am.  Dec.  699.  In  this  case  the 
Am.  St.  Rep.  444;  Kissam  v.  Jones,  56  Hun  vehicle  in  question  seems  to  have  been  driven 
(N.  Y.)  432.  by  the  hirer. 
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sustained.  But  the  liveryman  cannot  be  held  liable  for  defects  in  his  vehicles 
and  harness  of  which  he  did  not  know  and  which  he  could  not  have  discovered 
by  the  most  careful  scrutiny.1 

In  England  the  rule  seems  to  be  that  although  a  liveryman  is  not  an  insurer 
against  all  defects,  he  is  an  insurer  as  to  all  defects  against  which  care  and 
skill  can  guard.  It  is  his  duty  to  supply  a  carriage  as  fit  for  the  purpose  for 
which  it  is  hired  as  care  and  skill  can  render  it,  and  if  while  being  properly 
used  for  such  purpose  it  breaks  down,  it  is  incumbent  on  him  to  show  that 
the  breakdown  was  an  accident  not  preventable  by  any  care  or  skill.  If  he 
can  prove  this  he  will  not  be  liable  for  resulting  injuries;  but  no  proof  short 
of  this  will  exonerate  him.3 

d.  Injuries  Occasioned  by  Carelessness  or  Incompetence  of  Driver 
Furnished  by  Stable  Keeper  —  General  Rule.  —  A  livery-stable  keeper  who 
lets  ahorse  or  team  and  vehicle  and  furnishes  his  own  driver  is  bound  to  exer- 
cise ordinary  care  and  skill  to  provide  a  careful  and  competent  driver.  If  an 
accident  occurs  as  the  result  of  the  way  in  which  the  driver  performs  his  duties, 
the  liveryman  will  be  liable  for  damages  when  and  only  when  he  has  failed  to 
exercise  ordinary  care  and  skill  in  the  selection  of  the  driver.3 

Degree  of  Skill  and  Care  Required  in  Driver  —  Defects  in  Road.  —  All  that  can  be 
required  in  such  cases  is  that  the  driver  shall  be  possessed  of  such  skill,  pru- 
dence, and  experience  as  is  usual  and  ordinary  in  persons  engaged  in  the  same 
occupation.  It  is  not  necessary  that  he  shall  be  acquainted  with  the  road 
over  which  he  is  to  drive,  and  if  while  he  is  driving  over  the  route  prescribed 
by  the  hirer  an  accident  occurs  on  account  of  a  defect  in  the  road  of  which 
the  driver  had  no  knowledge  and  which  he  could  not  by  the  exercise  of  reason- 
able skill  and  care  have  discovered,  the  livery-stable  keeper  is  not  liable.4 

Presumption  Arising  from  Fact  of  Accident.  —  The  fact  that  an  accident  occurred 
through  the  way  in  which  the  vehicle  was  driven  is  prima  facie  evidence  of 
negligence  on  the  part  of  the  liveryman  in  the  selection  of  the  driver,  but  he 
may  rebut  this  presumption  by  showing  that  he  exercised  ordinary  care  and 
prudence.5 

Liability  to  Person  Riding  Gratuitously. — The  fact  that  the  person  injured  paid 
nothing  to  the  liveryman,  but  rode  at  the  invitation  of  the  hirer,  does  not 
affect  the  liability  of  the  liveryman  where  such  person's  presence  in  the  vehicle 
was  known  and  assented  to  by  the  driver.6  But  the  liveryman  was  held  not 
liable  in  such  a  case  where  the  plaintiff,  having  been  so  invited,  got  into  the 
vehicle  without  the  knowledge  of  the  driver,  and  unknown  to  him  remained 
in  the  carriage  after  the  others  had  gotten  out,  and  was  then  injured.7 

V.  Eights  of  Livery-stable  Keepers —  1.  Right  to  Compensation.  —  Where 
a  livery-stable  keeper  receives  a  horse  or  vehicle  to  be  cared  for  by  him  for 
the  owner  for  hire,  he  is  of  course  entitled  to  compensation,  depending  as  to 


1.  Hadley  v.  Cross,  34  Vt.  586,  80  Am.  Dec. 
699.    See  also  Erickson  v.  Barber,  83  Iowa  367. 

2.  Hyman  v.  Nye,  6  Q.  B.  D.  685. 
Stagecoaches.  —  The  proprietor  of  a  slage- 

coach  is  bound  to  convey  his  passengers  in 
road  worthy  vehicles,  and  if  an  accident  happen 
from  a  defect  in  the  vehicle  the  proprietor  is 
liable  for  injury  caused  thereby,  although  the 
defect  be  out  of  sight,  and  not  discoverable 
upon  ordinary  examination.  Sharp  v.  Grey,  9 
Bing.  457,  23  E.  C.  L.  331;  Bremner  v.  Wil- 
liams, 1  C.  &  P.  414,  ir  E.  C.  L.  437.  See 
also  the  title  Carriers  of  Passengers,  vol.  5, 
P-  532. 

3.  Duty  to  Furnish  Careful  and  Competent  Driver. 
—  Payne  v.  Halstead,  44  111.  App.  97;  Benner 
Livery,  etc.,  Co.  v.  Busson,  58  111.  App.  17. 


In  this  case  the  court  treated  the  defendant 
livery-stable  keepers  as  carriers  of  passengers 
liable  to  respond  in  damages  for  inj uries  occa- 
sioned by  slight  neglect  or  want  of  care,  but 
the  facts  in  the  case  showed  that  the  driver 
was  careless  and  incompetent  and  guilty  of 
culpable  negligence,  which  would  have  ren- 
dered the  liverymen  liable  even  if  they  had  not 
been  regarded  as  common  carriers. 

4.  Payne  v.  Halstead,  44  111.  App.  97. 

5.  Presumption  of  Negligence.  —  Payne  v. 
Halstead,  44  111.  App.  97. 

6.  Benner  Livery,  etc.,  Co.  v.  Busson,  58 
111.  App.  17. 

7.  Injury  to  Free  Passenger  Riding  Without 
Knowledge  of  Driver.  —  Siegrist  v.  Arnot,  86 
Mo.  200,  56  Am.  Rep.  425. 
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amount,  time  and  mode  of  payment,  etc.,  upon  the  contract  of  the  parties.' 
And  where  a  person  leaves  a  horse  at  a  stable  to  be  boarded  at  a  certain  rate 
per  week,  without  further  agreement  or  explanation,  he  cannot  afterwards 
stop  his  liability  for  the  horse's  board  by  a  simple  announcement  to  the 
stable  keeper  that  he  will  not  be  responsible,  coupled  with  a  refusal  to  take 
back  the  horse.2  But  where  a  person  who  has  placed  a  horse  in  charge  of  a 
livery-stable  keeper  notifies  the  keeper  that  the  horse  is  no  longer  his  and 
that  he  will  not  be  responsible  for  the  future  keep  of  the  animal,  the  livery- 
stable  keeper  must  enforce  his  lien  or  otherwise  assert  his  legal  rights  within 
a  reasonable  time,  and  not  needlessly  permit  the  damages  to  grow.3 

2.  Right  to  Lien  —  a.  At  Common  Law  —  (i)  No  Lieu  in  General.  —  It  is 
well  settled  that  except  where  a  lien  is  secured  by  special  agreement  or  stat- 
ute, one  who  merely  feeds  and  takes  care  of  an  animal  for  another,  as  an 
agistor  or  livery-stable  keeper,  has  no  lien  on  the  animal  for  his  charges.4 

(2)  Lien  for  Special  Services.  —  Where  a  livery-stable  keeper  or  other  per- 
son intrusted  with  a  horse  has  to  perform  some  special  service  in  respect  to 
the  horse,  as  breaking  or  training  it,  shoeing  it,  curing  it  if  sick,  etc.,  he  will 
ordinarily  be  entitled  to  a  lien  upon  the  animal  to  secure  the  payment  of  his 
charges  for  such  special  service.5 

(3)  Lien  by  Agreement.  —  A  livery-stable  keeper  may  by  agreement  with 
the  owner  acquire  a  lien  on  animals,  etc.,  left  in  his  charge.6 

(4)  Lien  of  Innkeeper  Also  Keeping  Livery  Stable.  — This  question  has  been 
treated  in  an  earlier  article,  to  which  reference  is  made  in  the  note  below.' 

(5)  Lien  by  Custom.  — This  question  will  be  found  discussed  elsewhere  in 
this  work.8 

b.  Liens  by  Statute — (1)  In  General.  —  In  most  of  the  states  statutes 
have  been  enacted  giving  to  farmers,  ranchmen,  livery-stable  keepers,  agistors, 
and  others  to  whom  horses,  cattle,  sheep,  etc.,  have  been  intrusted  for  care, 
feeding,  shelter,  or  pasture,  a  lien  on  such  animals  for  their  charges,  and 
authorizing  them  to  retain  possession  of  the  animals  until  the  charges  are  paid. 


1.  Compensation.  —  Smith  v.  Kiniry,  86  Hun 
(N.  Y.)  541. 

Action  for  Keep  of  Horse  —  Set-off.  —  In  an  ac- 
tion by  a  livery-suble  keeper  for  the  keep  of 
a  horse,  it  appeared  that  the  plaintiff  had  sold 
such  horse  for  the  defendant,  but  had  refunded 
the  purchase  money  on  the  rescission  of  Ihe 
contract  of  sale.  It  was  held  that  the  defend- 
ant could  not  sel  off  the  price  as  money  re- 
ceived by  the  plaintiff  for  the  defendant's  use, 
it  having  ceased  to  be  such  when  the  contract 
was  rescinded,  although  such  rescission  was 
for  fraud  of  which  the  defendant  was  ignorant. 
Murray  v.  Mann,  2  Exch.  538. 

2.  Andrews  v.  Keith,  168  Mass.  558. 

3.  Mason  Stable  Co.  v.  Lewis,  (Supm.  Ct. 
App.  T.)  16  Misc.  (N.  Y.)  359. 

4.  No  Lien  at  Common  Law.  —  Orchard  v. 
Rackstraw,  9  C.  B.  698,  67  E.  C.  L.  698;  Wall 
v.  Garrison,  n  Colo.  515;  Hanch  v.  Ripley, 
127  Ind.  151;  Skinner  v.  Caughey,  64  Minn. 
375;  Sharp  v.  Johnson,  (Oregon  1901)63  Pac. 
Rep.  485;  Lambert  v.  Nicklass,  45  W.  Va. 
527.  See  Whiting  v.  Coons,  2  La.  Ann.  961; 
Powers  v.  Hubbell,  12  La.  Ann.  413.  And  see 
the  title  Agistment,  vol.  2,  p.  T2. 

Under  the  Louisiana  Civil  Code  (now  Rev. 
Civ.  Code  1900,  arts.  3224-3226),  giving  a  light 
of  pledge  to  recover  the  expenses  incurred  for 
the  preservation  of  property  which  a  party 
has  in  possession  as  bailee,  a  livery-stable 
keeper  has  such  a  right  for  the  keeping  and 


feeding  of  horses.  Andrews  v.  Crandell,  16 
La.  Ann.  208. 

No  Lien  for  Money  Advanced  for  Owner.  —  A 
livery-stable  keeper  has  no  lien  on  a  horse  for 
money  expended  upon  it  at  the  request  of  the 
owner,  as  where  such  liveryman  employs  a 
veterinary  surgeon  to  attend  a  horse  at  the  re- 
quest of  the  owner.  Orchard  v.  Rackstraw,  9 
C.  B.  698.  67  E.  C.  L.  698. 

Innkeeper  Receiving  Horses  and  Carriage  to 
Stand  at  Livery  —  No  Lien.  —  See  the  title  Inns 
and  Innkeepers,  vol.  16,  p.  548. 

5.  See  the  title  Agistment,  vol.  2,  p.  13. 

One  Who  Keeps  and  Trains  a  Horse  under  con- 
tract with  the  owner  has  at  common  law  a  lien 
for  his  services.  Scott  v.  Mercer,  98  Iowa  258, 
60  Am.  St.  Rep.  188;  Shields  v.  Dodge,  14  Lea 
(Tenn.)  356. 

6.  Lien  by  Agreement.  —  See  the  title  Agist- 
ment, vol.  2,  p.  13;  Donatty  v.  Crowther,  11 
Moo.  479,  22  E.  C.  L.  416;  Bissell  v.  Pearce, 
28  N.  Y.  252. 

On  the  question  whether  a  person  deceased 
had  an  agistor's  lien  on  a  horse  by  agreement, 
evidence  of  indebtedness  to  the  owner  of  the 
horse  is  admissible  as  bearing  upon  the  proba- 
bility of  the  lien.  Randall  v.  Preston,  52  Vt. 
198. 

7.  Innkeeper's  Lien  on  Horse  of  Guest.  —  See 

the  title  Inns  and  Innkeepers,  vol.  16,  p.  548 
et  seq. 

8.  See  the  title  Agistment,  vol.  2,  p.  ia. 
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The  statutes  vary  considerably  in  terms  as  to  the  persons  to  whom  the  lien  is 
given,  the  property  covered  by  the  lien,  and  in  other  respects.1  The  statutes 
creating  the  lien  in  such  cases  use  the  word  "lien"  in  the  same  sense  as  that 
which  it  has  at  common  law,  and  the  statutory  lien  is  therefore  the  same  kind 
of  a  lien  as  a  common-law  lien,  and  is  governed  by  the  same  general  principles 
of  law.2  For  convenience  of  treatment,  the  following  discussion  of  liens  for 
keeping  animals  will  embrace  not  only  cases  concerned  with  livery-stable  keep- 
ers' liens,  but  also  those  involving  liens  given  by  the  statutes  to  agistors  and 
other  persons  keeping  animals  for  hire. 

Statutes  Not  Retrospective.  — ■  The  statutes  giving  the  lien  in  question  do  not  act 
retrospectively,  and  a  person  who,  at  the  time  of  the  passage  of  such  a  statute, 
has  a  horse  in  his  possession  under  a  contract  with  its  owner  for  its  keeping 
can  claim  no  lien  under  the  statute  for  charges  accrued  under  the  contract 
prior  to  the  passage  of  the  statute.  But  if  the  owner  continues  to  leave  the 
horse  with  the  keeper  in  such  case  after  the  statute  goes  into  effect,  the  statu- 
tory lien  attaches  for  that  part  of  the  account  accruing  subsequent  to  the 
statute.3 

(2)  Construction  of  Statutes.  —  The  statutes  under  consideration,  being  in 
derogation  of  the  common  law,  are  to  be  construed  strictly,  and  cannot  be 
extended  so  as  to  include  in  their  operation  a  case  not  within  their  terms.4 

(3)  When  Lien  Attaches.  —  The  statutory  lien  attaches  as  the  care  and  feed 
are  being  bestowed,  and  not  simply  from  the  time  when  the  board  becomes 
due  and  payable.5 

c.  PERSONS  ENTITLED  TO  LIEN  —  (i)  In  General — Terms  of  Statutes  Variant. 
■ — There  is  considerable  diversity  in  the  statutes  of  the  various  states  as  to 
the  persons  who  may  claim  a  lien  thereunder.  In  some  states  all  persons  who 
keep  horses  or  other  animals  for  the  owner  are  entitled  to  a  lien.  In  others 
a  lien  is  given  to  livery-stable  keepers  only;  while  in  others  it  is  given  also  to 
agistors,  ranchmen,  and  farmers.  Sometimes  the  statute  gives  the  lien  only 
to  persons  engaged  in  the  business  of  feeding  and  caring  for  animals.  Whether 

And  see  generally  the  title  Usages  and  Cus-  son  v.  Kaplan,  (Supm.  Ct.  App.  T.)  21  Misc. 

toms.  (N.  Y.)  686;  Eckhard  v.  Donohue,  9  Daly  (N. 

1.  Lien  Given  by  Statute  to  Livery-stable  Keep-  Y.)  216;  Lessels  v.  Farnsworth,  13  Daly  (N. 

ers,  etc.—  Kroll  v.  Ernst,  34  Neb.  482;  Weber  Y.)  473,  3  How.  Pr.  N.  S.  (N.  Y.)  364;  Beniley 

v.  Whetstone,  53  Neb.  371;  Robinson  v.  Young,  v.  Colyer,  (Brooklyn  City  Ct.  Gen.  T.)  9  N.  Y. 

(Sup.n.  Ct.  App.  Div.)64  N.  Y.  Supp.  50;  Lam-  St.  Rep.  687;  Ogle  v.  King,  2  N.  Y.  City  Ct. 

bert  v.  Nicklass,  45  W.  Va.  527     And  consult  83;  Armitage  v.  Mace.  4S  N.  Y.  Super.  Ct.  107, 

the  statutes  of  the  several  states.  affirmed  96  N.  Y.  538;  Kline  v.  Green,  83  Hun 

The  California  Act  of  April  4,  1870,  giving  a  (N.  Y.)  190,  reversing  (County  Ct.)  5  Misc.  (N. 

lien  on  live  stock  for  the  amount  due  to  the  Y.)  100. 

proprietors  of  stables,  etc.,  for  the  care  and  Detaining  One  of  Several  Horses  for  Board  of 

feed  of  such  stock,  was  not  repealed  by  the  All.  —  The  right  of  lien  for  the  keeping  of 

codes  as  originally  enacted  without  any  such  several  horses  composing  two  separate  teams 

provision.     Johnson  v.   Perry,  53  Cal.  351.  belonging  to  the  same  person  is  not  a  charge 

For  the  present,  statute  see  Civ.  Code  Cal.,  against  the  horses,  and  therefore  several  and 

§  3051.  divided,  but  is  against  the  owner,  secured  by 

Herder's   Lien  —  Montana. — The    Montana  a  lien  upon  all  the  horses,  and  is  therefore 

statute  giving  a  lien  to  herders  and  others  joint  and  several;  and  one  horse  may  be  de- 

upon  cattle  placed  in  their  charge  was  enacted  tained  for  the  keeping  of  all.    Young  v.  Kim- 

to  protect  those  persons  who  have  a  place  or  ball.  23  Pa.  St.  193. 

places  for  keeping  or  caring  for  stock  and  who  2.  Fishell  v.  Morris,  57  Conn.  547;  Vinal  v. 

contract  for  such  keeping  at  such  place,  and  Spafford,  139  Mass.  126.    And  see  generally 

no  lien  can  be  claimed  under  the  statute  by  the  title  Liens,  ante,  p.  3. 

persons  employed  to  drive  cattle,  these  not  3.  Statute  Does  Not  Operate  Retrospectively. — 

being  herders  within  the  meaning  of  the  act.  Munison  v.   Porter,  £3  Iowa  453;    Allen  v. 

Underwood  v.  Birdsell,  6  Mont.  142.  Ham,  63  Me.  532. 

Notice  of  Lien  — New  York. —  In  New  York,  4.  Statutes  Giving  Lien  Construed  Strictly.— 

to  create  the  lien,  the  statute  requires  that  Howes  v.  Newcomb,  146  Mass.  76;  Stone  v. 

previous  notice  of  the  amount  of  the  charges  Kelley,  59  Mo.  App.  214;  Robinson  v.  Kaplan, 

and  the  intention  to  detain  the  animals  until  (Supm.  Ct.  App.  T.)  21  Misc.  (N.  Y.)  686; 

the  charges  are  paid  be  given  to  the  owner.  Ingalls  v.  Vance,  61  Vt.  582.    But  see  Kelsey 

See  Jackson  r.  Kasseall,  30  Hun  (N.  Y.)  231;  v.  Lavne,  2S  Kan.  218,  42  Am.  Rep.  15S. 

Corning  v.  Ashley,  51  Hun  (N.  Y.)  483;  Robin-  6.  Walls  v.  Long,  2  Ind.  App.  202. 
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a  particular  person  is  entitled  to  a  lien  in  a  given  case  will  of  course  depend 
upon  the  terms  of  the  statute  under  which  the  lien  is  claimed.1 

Actual  Possession  Requisite.  — ■  A  statutory  lien  for  keeping  a  horse  may  be 
claimed  only  by  one  who  has  actually  kept  the  horse,  and  so  had  actual  pos- 
session thereof,  and  not  by  one  who  has  merely  paid  or  contracted  to  pay 
another  for  the  keeping.2 

Supplying  Feed.  —  So  where  stock  remains  in  the  custody  of  the  owner,  one 
to  whom  the  stock  has  not  been  intrusted  to  be  fed,  but  who  simply  sells  the 
feed  consumed  by  the  animals,  having  no  other  custody  of  them  than  that 
which  flows  from  the  permission  to  use  his  yards  for  feeding  purposes,  has  no 
lien  under  the  statutes.3 

(2)  Persons  Engaged  in  Business  of  Feeding  Animals —  Isolated  Instance.  —  A 
statute  giving  a  lien  to  keepers  of  livery  stables  and  all  others  engaged  in  feed- 
ing horses,  etc.,  applies  only  to  persons  whose  business  it  is  to  feed  horses, 
etc.,  and  does  not  include  an  isolated  case  of  feeding.4 

Need  Not  Be  Person's  Only  Business.  —  It  is  not  necessary,  however,  that  a  person 
should  engage  exclusively  in  the  business  of  feeding  stock  to  come  within  the 
provisions  of  the  statute.5 

(3)  Person  Employed  as  Servant  of  Owner.  —  The  statutes  give  a  lien  to  per- 
sons who  provide  animals  with  feed,  shelter,  or  care  as  bailees.  And  a  person 
employed  by  the  owner  of  a  horse  to  take  charge  of  the  horse  as  a  groom  or 
caretaker,  acting  merely  as  the  servant  of  the  owner,  has  no  lien  on  the  horse 
for  his  services.0  But  he  has  a  lien  in  such  case  for  feed,  keeping,  and  shoe- 
ing which  should  have  been  furnished  by  the  owner.7 

3.  Property  Subject  to  Lien  —  a.  In  General  —  Scope  of  statutes.  —  Where  a 
livery-stable  keeper  or  other  person  claims  a  lien  by  virtue  of  a  statute,  the 
question  what  property  may  be  subjected  to  the  lien  will  of  course  be  deter- 
mined by  the  language  of  the  statute.  In  some  states  the  statutes  give  a  lien 
only  upon  animals  kept  and  cared  for,  while  others  give  a  lien  on  vehicles  and 
other  property  for  charges  against  the  same.8 

Property  Expressly  Subject  to  Lien.  —  And  a  lien  can  be  claimed  under  a  statute 
only  upon  property  expressly  covered  by  the  statute.  Thus,  where  a  statute 
gives  alien  upon  horses  cared  for  and  not  upon  other  property,  no  lien  can  be 
claimed  under  the  statute  upon  other  property,  such  as  a  vehicle  or  harness, 
for  the  care  or  storage  thereof.9 

Services  for  Which  Lien  Given.  —  So  a  statute  giving  a  lien  for  keeping  and 


1.  Consult  the  several  statutes.  Caughey,  64  Minn.  375;  Hoover  v.  Epler,  52 
No  Lien  in  Favor  of  Partner  on  Partnership  Pa.  St.  522. 

Cattle.  —  Auld  v.  Travis,  5  Colo.  App.  535.  7.  Hoover  v.  Epler,  52  Pa.  St.  522.  This 

2.  Cox  v.  McGuire,  26  111.  App.  315.  case  was  decided  upon  common-law  principles 

3.  Tabor  v.  Salisbury,  3  Colo.  App.  335.  and  not  under  a  statute,  but  this  fact  is  no 
The  Oregon  statute  (Hill's  Annot.  Laws  1892,  doubt  immaterial,  as  in  Pennsylvania  a  lien  for 

§  36S4)  vvas  not  intended  to  cover  a  case  where  caring  for  animals  is  allowed  at  common  law. 

the  person  claiming  the  lien  did  not  furnish  See  the  title  Agistment,  vol.  2,  p.  12. 

the  feed,  although  he  may  have  paid  for  it.  8.  Consult  the  statutes  of  the  various  juris- 

Sharp  v.  Johnson,  (Oregon  1901)  63  Pac.  Rep.  dictions. 

485-  9.  No  Lien  for  Other  Property  under  Statute 

4.  Business  of  Feeding  Animals.  —  Conklin  v.  Giving  Lien  on  Horses  Only.  —  Jackson  v.  Kas- 
Carver,  19  Ind.  226.  seall,  30  Hun  (N.  Y.)  23) ;  Robi  nson  v.  Kaplan, 

5.  Kelsey  v.  Layne,  28  Kan.  218,  42  Am.  (Supm.  Ct.  App.  T.)  21  Misc.  (N.  Y.)  686;  Sides 
Rep.  158.  See  also  Brown  r/.  Holmes,  13  Kan.  v.  Cline,  19  Pa.  Co.  Ct.  481;  Hartshorne  v. 
482-  Seeds,  1  Chest.  Co.  Rep.  (Pa.)  460;  Fein  v. 

In  Bunnell  v.  Davison,  85  Ind.  557,  it  was  Wyoming  L.  &  T.  Co.,  3  Wyo.  332. 

held  that  a  contract  by  which  the  defendant  A  statute  giving  a  lien  for  keeping  a  horse 

undertook  to  keep  fifty  head  of  cattle  for  a  does  not  give  a  lien  on  the  horse  for  the  board 

price  and  in  a  manner  slated  was  sufficient  to  of  ihe  driver.    McManigle  v.  Crouse.  34  Leg. 

warrant  a  jury  in  inferring  that  the  defendant  Int.  (Pa.)  384. 

was  in  the  business  of  feeding  cattle,  or/d  ac-  Under  the  Georgia  statute  a  livery-stable 

cordingly  entitled  to  a  lien  under  the  statute,  keeper  has  a  lien  upon  the  horses  of  his  cus- 

upon  the  performance  of  his  contract.  tomers  in  his  possession,  not  only  for  the  board 

6.  No  Lien  for  Services  as  Groom.  —  Skinner  v.  of  the  horses,  but  for  other  accounts  against 
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boarding  a  horse,  on  the  horse  and  on  any  vehicle,  harness,  etc.,  received  with 
the  horse,  does  not  give  a  lien  on  any  of  this  property  for  keeping  anything 
but  the  horse,  and  no  lien  can  be  claimed  under  the  statute  on  either  the 
horse  or  any  of  the  other  property  for  keeping  the  latter.  And  where  an 
account  is  for  keeping  both  a  horse  and  a  carriage,  and  it  does  not  appear 
how  much  of  the  charge  is  for  the  horse  and  how  much  for  the  carriage,  no 
lien  can  be  enforced.1 

b.  Stolen  Animals.  —  A  statute  giving  a  lien  upon  animals  delivered  to 
livery-stable  keepers  and  others  to  be  kept  in  their  stables  has  been  held 
inapplicable  to  the  case  of  a  stolen  horse  left  h>y  the  thief  to  be  cared  for.* 
In  at  least  one  jurisdiction  the  statute  expressly  excepts  stolen  stock  from  its 
operation.3 

c.  Property  Exempt  from  Execution.  —  The  statutory  lien  of  the 
keeper  of  a  livery  or  boarding  stable  on  a  horse  cared  for  by  him  is  enforceable 
although  such  horse  be  exempt  from  execution.4 

d.  Property  Not  Belonging  to  Bailor  —  consent  of  owner  Requisite. — 
Where  a  statute  provides  a  lien  upon  animals  placed  in  the  care  of  another  by 
or  with  the  consent  of  their  owner,  a  person  claiming  a  lien  under  the  statute 
must  show,  in  order  to  establish  his  lien,  that  he  has  kept  the  animals  and  that 
they  were  placed  in  his  care  by  the  owner  or  with  his  consent.5  And  the 
same  is  true  where  the  statute  provides  generally  for  a  lien  without  any  quali- 
fication as  to  the  person  from  whom  the  animals  are  received,  for  the  general 
rule  is  that  a  lien  cannot  be  created  against  property  except  with  the  owner's 
consent.6 

As  Between  Mortgagor  and  Mortgagee.  —  Since  at  common  law  the  mortgagee  and 
not  the  mortgagor  of  a  mortgaged  animal  is  the  real  owner,  the  mortgagor  in 
possession  cannot  create  a  lien  as  against  the  mortgagee  by  putting  the  animal 
out  to  board  unless  he  does  so  with  the  express  or  implied  consent  of  the 
mortgagee,  in  which  case  a  lien  will  be  created  as  against  the  mortgagee  so 
consenting.7 

Where  a  Sheriff  Took  Possession  of  Mortgaged  Animals  upon  default,  in  pursuance  of 
the  terms  of  the  mortgage,  and  by  direction  of  the  mortgagee  and  by  the 
deputy  sheriff  placed  them  out  to  board,  it  was  held  that  the  keeper  had  a  lien 
on  the  animals  as  against  the  mortgagee.8 

4.  Relative  Priority  of  Lien  and  Chattel  Mortgage  —  General  Rule.  —  It  is  held 
by  the  overwhelming  weight  of  authority  that  the  lien  of  a  prior  valid  recorded 
chattel  mortgage  will  take  precedence  over  the  subsequently  acquired  lien  of 
a  livery-stable  keeper  or  agistor  upon  animals  placed  in  his  charge,  unless  such 
animals  were  delivered  to  the  livery-stable  keeper  or  agistor  to  be  kept  and 
cared  for  by  him  with  the  consent  of  the  mortgagee.9 

the  customers  in  the  line  of  the  livery  business.  7.  Howes  v.  Newcomb,  146  Mass.  76;  Lynde 
Gammell  v.  Schley,  41  Ga.  112.  v.  Parker,  155  Mass.  481;  Sargent  v.  Usher, 

1.  Varney  v.  Jackson,  66  Mo.  App.  348.  55  N.  H.  287,  20  Am.  Rep.  208.    See  also  in- 

2.  No  Lien  on  Stolen  Animal.  —  Gump  v.  Sho-  fra,  this  section,  Relative  Priority  of  Lien  and 
waiter,  43  Pa.  St.  507.  Chattel  Mortgage. 

3.  See  Rev.  Stat.  Wyo.  (1899),  §  2844.  8.  Vose  v.  Whitney,  7  Mont.  385. 

4.  Exempt  Property.  <—  See  the  title  Exemp-  9.  Livery-stable  Keeper's  Lien  Inferior  to  Lien 
tions  (from  Execution),  vol.  12,  p.  182.  of  Prior  Recorded  Chattel  Mortgage  —  Alabama. 

5.  Howes  v.  Newcomb,  146  Mass.  76;  Lynde  —Chapman  v.  Montgomery  First  Nat.  Bank, 
v.  Parker,  155  Mass.  481.  98  Ala.  528. 

6.  No  Lien  on  Animals  Left  to  Be  Boarded  With-  Illinois.  —  Charles  v.  Neigelsen,  15  111. 
out  Owner's  Consent.  —  Lowe  v.  Woods,  100  Cal.     App.  17. 

408,  38  Am.  St.  Rep.  301;  Domnau  v.  Green,         Indiana.  —  Hanch  v.  Ripley,  127  Ind.  151. 
(Tex.  App.  1892)  19  S.  W.  Rep.  909;  Stott  v.         Kentucky.  —  Lee  v.  Vanmeter,  9S  Ky.  1. 
Scott,  68  Tex.  302.    See  also  Hale  v.  Wigton,         Massachusetts.  —  Howes    v.   Newcomb,  146 
20  Neb.  83.  Mass.  76;  Lynde  v.  Parker,  155  Mass.  481. 

A  person  who  boards  a  horse  knowing  that  Michigan.  —  A  lien  for  the  keep  of  a  horse 
it  does  not  belong  to  his  bailor  has  no  lien  on  cannot  prevail  over  a  valid  prior  chattel  mort- 
the  horse  for  its  board.  Hoopes  v.  Worrall,  1  Rage,  and  the  mortgagee  is  not  obliged  to 
Del.  Co.  Rep.  (Pa.)  ill.  tender  the  amount  of  such  lien  to  entitle  him 

438  Volume  XIX. 


Eights  of  LIVERY-STABLE  KEEPERS.        Livery-stable  Keepera. 

Contrary  Ruling.  —  There  are  several  cases,  however,  which  hold  the  contrary, 
either  on  the  ground  of  some  special  provision  in  the  statute  creating 
the  livery-stable  keeper's  lien  1  or  because  the  keeping  and  preserving  of  the 
mortgaged  property  were  deemed  as  much  for  the  interest  and  benefit  of  the 
mortgagee  as  of  the  mortgagor.2  These  decisions,  especially  so  far  as  they 
are  based  on  the  ground  last  stated,  have  not  been  followed,  but  have  been 
repeatedly  disapproved  in  later  cases.3 

Effect  of  Mortgagee's  Consent.  —  The  lien  of  the  liveryman  will  be  superior  to 
that  of  the  mortgagee  under  a  prior  chattel  mortgage  when  the  mortgagee 
consents  to  the  mortgagor's  leaving  the  animal  in  charge  of  the  liveryman,  or, 
being  notified  that  it  has  been  so  left,  permits  it  to  remain,  expressly  recog- 
nizing the  right  to  a  lien  thereon.4 

The  Consent  of  the  Mortgagee  May  Be  Implied  from  the  circumstances  of  the  case.5 
But  the  mere  fact  that  the  mortgagee  leaves  the  mortgaged  property  in  the 
possession  of  the  mortgagor  is  not  of  itself  proof  of  such  consent.0  And  it 
has  been  held  that  such  consent  will  not  be  inferred  from  the  fact  that  the 
mortgagee  permits  the  property  to  remain  in  the  care  and  keeping  of  an  agistor 
after  learning  that  it  has  been  placed  there  by  the  mortgagor,  for  while  such 
consent  might  possibly  be  inferred  from  this  fact  as  would  constitute  the  basis 
of  a  personal  claim  against  the  mortgagee  for  the  price  of  such  keeping,  to  hold 
that  it  shall  operate  to  create  the  statutory  lien,  to  the  impairment  of  the 
mortgage  security,  would  give  to  the  statute  a  forced  and  liberal  and  not  a 
strict  construction  as  is  required.7 

to  possession  of  the  horse.    Reynolds  v.  Case, 
60  Mich.  76, 

Minnesota.  —  Under  the  Act  of  1891  (Stat. 
1894,  6249-6251)  by  virtue  of  an  express 
provision  probably  introduced  into  the  statute 
on  account  of  the  construction  placed  upon 
the  earlier  statute  of  the  state  by  the  court  in 
Smith  v.  Stevens,  36  Minn.  303  (see  next  note 
infra),  the  lien  of  a  livery-stable  keeper  is 
secondary  and  subordinate  to  the  lien  of  a  pre- 
viously executed  and  properly  filed  chattel 
mortgage.  Peizenka  v.  Dallimore,  64  Minn. 
472.  See  also  Skinner  v.  Caughey,  64  Minn. 
375-  . 

Missouri.  —  Stone  v.  Kelley,  59  Mo.  App. 
214;  Pickett  v.  McCord,  62  Mo.  App.  467; 
Lazarus  v.  Moran,  64  Mo.  App.  239:  Miller  v. 
Crabbe,  66  Mo.  App.  660. 

Nebraska.  —  State  Bank  v.  Lowe,  22  Neb. 
68. 

New  Hampshire.  —  Sargent  v.  Usher,  55  N. 
H.  287,  20  Am.  Rep.  208. 

New  Jersey.  —  Sullivan  v.  Clifton,  55  N.J, 
L.  324. 

New  York.  —  Bissell  v.  Pearce,  28  N.  Y.  252, 
in  which  case  the  lien  was  claimed  by  virtue 
of  an  agreement  between  the  parties.  In  this 
state,  where  the  notice  required  by  statute 
is  given  to  the  mortgagee  the  livery-stable 
keeper's  lien  takes  precedence  over  the  mort- 
gage as  to  the  charges  accruing  after  the  giv- 
ing of  the  notice.  Jackson  v.  Kasseall,  30 
Hun  (N.  Y.)  231;  Corning  v.  Ashley,  51  Hun 
(N.  Y.)  483. 

South  Dakota. — Wright  v.  Sherman,  3  S. 
Dak.  290. 

Tennessee.  —  McGhee  v.  Edwards,  87  Tenn. 
506. 

Vermont.  —  Ingalls  v.  Vance,  61  Vt.  582. 

The  Lien  of  the  Keeper  of  a  Stallion  for  public 
use,  given  by  the  Tennessee  Act  of  1879,  cc-  93 
and  259,  on  the  offspring,  is  superior  to  the 
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lien  of  a  mortgage  on  the  mare  executed  and 
registered  while  the  mare  is  in  foal  and  before 
the  foal  is  dropped.  Sims  v.  Bradford,  12  Lea 
(Tenn.)  434. 

In  Arkansas  the  statutory  lien  in  favor  of 
the  keeper  of  a  jack  or  stallion  upon  the  mare 
served  is  subordinate  to  the  lien  of  a  prior 
recovered  mortgage  executed  after  the  passage 
of  the  act.    Easter  v.  Goyne,  51  Ark.  222. 

1.  See  Smiih  v.  Stevens  36  Minn.  303.  This 
decision  was  approzed  in  Sullivan  v.  Clifton, 
55  N.  J.  L.  324,  39  Am.  St.  Rep.  652,  as  being 
proper  under  the  statute,  though  a  contrary 
ruling  was  m.ade  under  the  statute  of  New 
Jersey. 

A  statute  similar  to  that  of  Minnesota  has 
received  a  different  construction  in  Illinois. 
Charles  v.  Neigelsen,  15  III.  App.  17. 

2.  Livery-stable  Keeper's  Lien  Held  Superior  to 
Chattel  Mortgage.  —  Colquitt  v.  Kirkman,  47 
Ga.  555;  Case  v.  Allen,  21  Kan.  217,  30  Am. 
Rep.  425;  Willard  v.  Winfield,  2  Kan.  App.  53. 
See  Brown  v.  Holmes,  13  Kan.  482. 

3.  See  cases  cited  in  note  9,  p.  . 

4.  Mortgagee's  Consent. —  Where  the  mort- 
gagor of  a  horse  in  possession  left  it  in  charge 
of  a  livery-stable  .keeper  without  the  knowl- 
edge of  the  mortgagee,  and  the  stable  keeper 
afterwards  gave  notice  to  the  mortgagee  that 
he  had  the  horse  and  requested  payment  for  its 
board,  whereupon  the  mortgagee  directed  him 
to  get  his  pay  "  from  the  horse,"  it  was  held 
that  the  horse  was  thereafter  subject  to  a  lien 
bv  virtueof  the  mortgagee's  consent,  but  there 
was  no  lien  as  against  the  mortgagee  for  the 
horse's  board  before  such  consent.  Bowden 
v.  Dugan,  91  Me.  141. 

5.  Howes  v.  Newcomb,  146  Mass.  76;  Lynde 
v.  Parker,  155  Mass.  481;  Miller  v.  Crabbe,  66 
Mo.  App.  660,  Wright  z;. Sherman.  3  S.  Dak.  2qo. 

6.  Wright  v.  Sherman,  3  S  Dak.  290. 

7.  Ingalls  v.  Vance,  61  Vt.  582. 
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Agistor's  Lien  Attaching  Before  Execution  of  Mortgage.  —  The  lien  of  an  agistor  which 
had  its  inception  prior  to  the  giving  of  a  chattel  mortgage  on  the  stock,  which 
is  taken  with  knowledge  of  the  situation  of  the  stock,  is  superior  to  that  of 
such  mortgage.1 

5.  Loss  of  Lien  by  Waiver  or  Abandonment  —  a.  In  General.  —  A  person 
entitled  to  a  lien  on  a  horse  for  its  keep  may  lose  the  lien  by  a  waiver  or 
abandonment  thereof,  or  by  such  conduct  on  his  part  as  will  estop  him  from 
asserting  it.3  One  who  claims  the  statutory  lien  should  assert  it  in  unequiv- 
ocal terms,  and  not  leave  to  conjecture  the  question  whether  he  bases  his 
detention  of  the  property  on  the  ground  of  his  lien  or  on  some  other  ground. 
And  he  will  not  be  permitted  to  maintain  such  a  lien  in  the  face  of  his  dis- 
claimer.3 The  lien  given  by  statute  to  livery-stable  keepers  and  others  to 
secure  their  charges  for  feeding  and  caring  for  animals  is  the  same  in  nature 
as  a  lien  allowed  at  common  law  in  other  cases,  and  whatever  would  divest  a 
common-law  lien  will  have  that  effect  upon  the  statutory  lien  of  a  livery-stable 
keeper.4 

b.  Effect  of  Use  of  Horse  by  Bailee  —  conversion.  —  If  a  livery-stable 
keeper  so  uses  and  permits  others  to  use  a  horse  left  in  his  charge  as  to  render 
him  guilty  of  a  conversion  thereof,  it  seems  that  he  thereby  waives  any  lien 
on  the  horse  for  his  keep,  for  where  a  bailee  treats  the  thing  bailed  as  his  own, 
he  should  not  afterwards  be  allowed  to  occupy  the  inconsistent  position  of 
claiming  a  lien  upon  the  same  thing.5 

Ordinary  Use.  —  But  a  bailee  may  always  use  the  thing  bailed  so  far  as  neces- 
sary for  its  preservation.  And  where  a  livery-stable  keeper  uses  the  horse 
bailed  in  his  business  not  more  than  is  necessary  for  its  own  good,  especially 
where  the  owner  has  directed  that  his  horse  should  be  exercised,  this  is  not 
per  se  such  a  conversion  as  to  defeat  the  stable  keeper's  lien.6 

Profit  Resulting  from  Use.  —  In  such  case,  where  the  extent  to  which  the  horse 
is  used  is  not  unreasonable  or  greater  than  is  required  to  keep  it  in  proper  con- 
dition, the  fact  that  it  is  used  in  the  liveryman's  business  and  that  he  inci- 
dentally derives  a  benefit  from  the  use  does  not  necessarily  constitute  such  use 
a  conversion  and  cause  of  forfeiture  of  the  lien.7 

c  Waiver  by  Taking  Other  Security  or  Compromising  Claim.  — 
A  livery-stable  keeper  entitled  to  a  lien  on  a  horse  for  its  keep  waives  his  lien 
by  a  settlement  of  his  claim,  as  by  taking  other  security,8  accepting  less  than 
the  amount  of  his  claim  as  full  payment,9  or  taking  the  note  of  a  third  person.10 

d.  Detention  of  Animal  under  Claim  Other  than  That  upon 
Which  Lien  Is  Based.  —  Where  the  liveryman  claims  the  right  to  hold  the 
animal  under  a  claim  other  than  that  upon  which  the  lien  is  based,  and  refuses 
to  deliver  it  on  demand  unless  such  other  claim  as  well  as  the  lien  debt  is  paid, 


1.  Lien  Attaching  Prior  to  Mortgage.  —  Tabor 

v.  Salisbury,  3  Colo.  App.  335. 

2.  Waiver  or  Abandonment  of  Lien.  —  See  gen- 
erally cases  cited  infra,  the  following  subdi- 
visions of  this  subsection.  « 

3.  Workman  v.  Warder,  28  Mo.  App.  1. 

4.  Vinal  v.  Spofford,  139  Mass.  126. 

5.  Lien  Lost  by  Use  of  Animal  Amounting  to 
Conversion. — ■  Munson  v.  Porter,  63  Iowa  453. 

The  Colorado  statute  (now  Mills's  Annot.  Stat. 
1891,  §  1514)  providing  that  if  any  person 
keepin?  a  public  ranch  or  stable  shall  use  or 
allow  to  be  used,  without  the  consent  of  the 
owner,  any  stock  left  with  him  10  be  ranched 
or  fed,  he  shall  forfeit  to  the  owner  all  ranch 
or  stable  fees  that  may  be  due  upon  the  ani- 
mal used,  and  an  additional  sum  for  each  day 
such  animal  shall  be  used,  is  applicable  only 
to  the  keepers  of  public  ranches  or  stables. 


And  where  the  agistor  has  used  some  of  the 
animals  left  in  his  charge,  he  forfeits  his  lien 
on  these  only,  and  may  nevertheless  detain 
others  not  used  for  his  unpaid  charges. 
Harper  v.  Lockhart,  9  Colo.  App.  430. 

6.  Munson  v.  Porter,  63  Iowa  453. 

7.  Brintnall  v.  Smith,  166  Mass.  253. 

8.  Waiver  of  Lien  by  Taking  Other  Security.  — 
A  livery-stable  keeper  who  delivers  a  horse  on 
which  he  has  a  lien  to  the  owner,  taking  a 
cash  payment  for  a  portion  of  his  charges  and 
a  chattel  mortgage  on  the  horse  for  the  balance, 
waives  his  lien.  Darling  v.  Hunt,  (Supm.  Ct. 
App.  Div.)  61  N.  Y.  Supp.  278. 

9.  Acceptance  of  Amount  Less  than  Claim.  — 
Rosema  v.  Porter.  112  Mich.  13. 

10.  Taking  Note  of  Third  Person. — Gorman  v. 
Williams,  (Supm.  Ct.  App.  T.)  26  Misc  (N.  Y.) 
776. 
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this  is  such  a  conversion  of  the  property  as  amounts  to  a  waiver  of  the  lien.1 
But  a  liveryman's  lien  will  not  be  deemed  waived  or  forfeited  by  the  assertion 
of  a  claim  for  too  large  an  amount  unless  the  assertion  of  the  excessive  claim 
is  clear  and  distinct  and  operates  at  the  time  to  interfere  with  a  claimed  right 
to  the  property  on  the  part  of  the  owner.2  So  if  a  person  having  a  lien  on 
cattle  for  feeding  them  refuses  to  surrender  them  until  his  charges  are  paid, 
expressly  mentioning  his  lien,  the  fact  that  he  also  detains  them  on  another 
ground  cannot  be  considered  as  a  waiver  of  his  lien.3 

e.  Attempt  to  Enforce  Lien.  —  A  person  entitled  to  a  lien  on  a  horse 
for  its  board  does  not  lose  his  lien  by  attempting  to  enforce  it,  as  by  levying 
an  attachment  or  execution  on  the  property.'1  So  where  a  person  having  a 
trainer's  lien  on  a  horse  attempted  to  sell  the  horse  to  satisfy  his  claim,  it  was 
held  that  he  did  not  thereby  waive  his  lien,  such  attempted  sale  being  not  in 
defiance  of  the  owner's  title,  but  merely  an  irregular  mode  of  enforcing  the 
lien.5  It  has  been  held,  however,  that  the  lien  is  forfeited  by  levying  an  execu- 
tion on  the  property  where  this  seems  to  have  been  done  without  any  refer- 
ence to  the  lien.6 

/.  EFFECT  OF  LOSS  OF  POSSESSION  —  (i)  In  General  —  Voluntary  Relin- 
quishment of  Possession.  —  The  statutory  lien  of  a  livery-stable  keeper  is  like 
common-law  liens  on  personal  property  in  that  its  existence  will  ordinarily 
depend  upon  the  possession  of  the  property  by  the  person  claiming  the  lien. 
If  the  person  entitled  to  the  lien  voluntarily  and  without  reservation  relinquishes 
possession,  as  by  permitting  the  owner  to  remove  the  animal  permanently 
from  his  possession,  or  otherwise,  the  lien  is  lost.7  And  where  a  livery- 
stable  keeper  entitled  to  a  lien  on  a  horse  permits  the  owner  to  take  the  horse 
away  without  paying  the  charges  for  its  keep,  the  fact  that  at  the  time  the 
stable  keeper  may  have  a  reasonable  expectation  that  the  owner  may  again 
patronize  his  stable,  and  so  return  the  horse,  does  not  prevent  a  forfeiture  of 
the  lien.*  The  lien  is  not  lost,  however,  by  the  temporary  relinquishment  of 
the  possession  of  the  property  where  this  is  in  accordance  with  the  contract 
of  the  parties  or  with  a  custom  with  reference  to  which  they  may  be  pre- 
sumed to  have  contracted.9 

(2)  Involuntary  Loss  of  Possession.  —  A  person  entitled  to  a  lien  upon  animals 
for  their  keep  can  be  deprived  of  his  lien  only  by  his  voluntary  relinquishment 
thereof  or  by  such  conduct  on  his  part  as  will  estop  him  from  asserting  it. 
His  lien  is  not  divested  by  the  owner's  taking  the  animals  from  his  possession, 
without  his  consent,  and  if  they  be  so  taken  he  may  retake  them  or  recover 
possession  by  a  proper  action.10    And  the  lien  in  such  case  is  good  even  as 

1.  Detention  under  Claim  Other  than  Lien  Debt.  livers  to  a  purchaser  from  the  debtor  the  prop- 
—  Hamilton  v.  McLaughlin,  145  Mass.  20;  erty  upon  which  he  has  a  lien  thereby  abandons 
Viley  v.  Lockwood,  102  Tenn.  426.  his  lien.    Gorman  v.   Williams,  (Supm.  Ct. 

2.  Munson  v.  Porter,  63  Iowa  453.  App.  T.)  26  Misc.  (N.  Y.)  776. 

3.  Bro-vn  v.  Holmes,  21  Kan.  687.  An  agistor's  lien   cannot   be   claimed  as 

4.  No  Waiver  by  Attempt  to  Enforce  Lien. —  against  an  attaching  creditor  where  the  stock 
Neff  v.  Rhodes,  20  Mo.  App.  347;  Lambert  v.  was  in  full  control  of  the  owner  at  the  time  of 
Nicklass,  45  W.  Va.  527.  the  levy.    Feltman  v.  Chinn,  (Ky.  1897)  43 

5.  Shields  v.  Dod^e,  14  Lea  (Tenn.)  356.  S.  W.  Rep.  192. 

6.  Levying  Execution  Without  Reference  to  Lien  Lost  by  Sale  of  Stable.  —  Where  a  livery- 
Lien —  Waiver.  —  Jacobs  v.  Latour,  5  Bing.  stable  keeper  entitled  to  a  lien  on  a  horse 
130,  15  E.  C.  L.  388;  Fein  v.  Wyoming  L.  &  placed  in  his  stable  sells  the  stable  and  de- 
T.  Co.,  3  Wyo.  332.  livers  the  horse  to  the  purchaser  without  mak- 

7.  Lien  Lost  by  Voluntary  Relinquishment  of  ing  any  arrangement  by  which  the  horse  is  to 
Possession.  —  Shellhammer  v.  Jones,  87  Iowa  be  held  for  his  benefit,  he  thereby  waives  his 
520;  Bray  v.  Wise,  82  Iowa  581;  Ferriss  v.  lien.  Fitchett  v.  Canary,  59  N.  Y.  Super.  Ct. 
Schreiner,  43  Minn.  148;  Slate  v.  Shevlin,  23  3S3. 

Mo.  App.  598;  Marseilles  Mfg.  Co.  v.  Morgan,  8.  Seebaum  v.  Handy,  46  Ohio  St.  560. 

12  Neb.  66;  Estey  v.  Cooke,  12  Nev.  276.    See  9.  Harlman  v.  Keown,  101  Pa.  St.  338.  See 

also  Papineau  v.  Wentworth,  136  Mass  543.  also  infra,   this    section.  Permitting  Use  of 

And  see  the  title  Liens,  ante,  p.  3.  Horse  by  Owner. 

A  livery-stable  keeper  who  knowingly  de-  10.  Lien  Not  Lost  by  Involuntary  Loss  of  Posses- 
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against  one  who  innocently  purchases  the  animals  from  the  owner  while  the 
latter  is  in  such  wrongful  possession.1  The  above  rule  holds  not  only  where 
the  property  is  taken  from  the  lien  claimant's  possession  wrongfully  by  the 
owner  or  another,  but  also  where  it  is  taken  under  legal  process.2 

(3)  Permitting  Use  of  Horse  by  Oivner  —  General  Rule.  —  It  is  well  settled 
that  the  livery-stable  keeper  does  not  lose  his  lien  by  permitting  the  owner  to 
take  the  horse  temporarily  from  the  stable  to  be  used  for  pleasure  or  in  his 
business.3 

Attaching  Creditor.  —  And  if  while  a  horse  is  thus  temporarily  in  the  posses- 
sion of  the  owner  it  is  levied  on  by  a  creditor  of  the  owner,  the  liveryman's 
lien  is  not  lost  even  as  against  such  creditor  by  reason  of  the  fact  that  posses- 
sion has  been  so  relinquished.4 

Sale  by  Owner.  —  It  has  been  held,  however,  that  if  the  owner  in  possession 
of  the  horse  under  such  an  arrangement  sells  it  without  the  knowledge  of  the 
livery-stable  keeper,  the  latter  loses  his  lien,  and  cannot  revive  it  by  taking 
the  horse  from  the  possession  of  the  purchaser.5 

Mortgage  by  Owner.  —  So  the  lien  of  the  stable  keeper  in  such  case  has  been 
held  to  be  inferior  to  that  of  a  chattel  mortgage  executed  while  the  owner 
had  possession.6 

Conditional  Sale.  —  Again,  where  the  vendee  of  horses  under  a  conditional  sale 
pat  them  out  to  board,  retaining  the  use  of  them,  and  after  having  taken  out 
the  horses  as  usual,  absconded,  leaving  them  away  from  the  stable,  where- 
upon the  vendor  took  possession,  it  was  held  that  the  stable  keeper's  lien  was 
lost.7 

6.  Enforcement  of  Lien.  —  The  statutes  giving  a  lien  to  livery-stable  keepers, 


sion.  —  Wallace  v.  Woodgate,  1  C.  &  P.  575,  ir 
E.  C.  L.  477;  Willard  v.  Whinfield,  2  Kan. 
App.  53;  Kroll  v.  Ernst,  34  Neb.  482;  Weber 
v.  Whetstone,  53  Neb.  371;  Young  v.  Kimball, 
23  Pa.  Si.  193. 

Where  an  agistor  leaves  the  stock  which 
he  is  feeding  and  caring  for  to  be  herded  tem- 
porarily by  another,  and  during  the  agistor's 
temporary  absence  the  animals  are  driven 
off  by  the  owner  or  one  having  a  special 
ownership,  the  agistor  will  not  be  deemed  to 
have  lost  his  lien  if  within  a  reasonable  lime 
he  demands  a  return  of  the  stock.  Willard  v. 
Whinfield,  2  Kan.  App.  53. 

1.  Weber  v.  Whetstone,  53  Neb.  371. 

2.  Possession  Taken  under  Legal  Process.  — 
Shue  v.  Ingle,  87  111.  App.  522;  Ingalls  v. 
Green,  62  Vt.  436. 

3.  Lien  Not  Lost  by  Permitting  Owner  to  Use 
Horse.  —  Walls  v.  Long,  2  Ind.  App.  202;  State 
v.  Shevlin,  23  Mo.  App.  598;  Heaps  v.  Jones, 
23  Mo.  App.  617;  Welsh  -'.  Barnes,  5  N.  Dak. 
277;  Young  v.  Kimball,  23  Pa.  St.  193;  Cald- 
well v.  Tutt,  10  Lea  (Tenn.)  258,  43  Am.  Rep. 
307.  See  also  Papineau  v.  Wentworth,  136 
Mass.  543. 

Under  the  Missouri  statute  a  livery-stable 
keeper  may  recover  possession  of  a  horse  taken 
from  his  stable  by  the  owner  for  temporary 
use,  and  which  the  owner  refuses  to  return,  in 
an  action  of  replevin.  Heaps  v.  Jones,  23  Mo. 
App.  617,  overruling  McCreery  v.  Muench,  7 
Mo.  App.  589. 

Lien  Lost  as  Against  Subsequent  Mortgagee.  — 
In  Perkins  v.  Boardman,  14  Gray  (Mass.)  481, 
it  was  held  that  a  livery-stable  keeper's  lien 
for  keeping  a  horse,  created  by  agreement, 
was  waived  as  to  a  subsequent  morlgagee  by 
the  stable  keeper's  permitting  the  owner  to 
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use  the  horse  at  his  pleasure  in  his  business 
after  the  mortgage  was  executed  and  recorded. 

Owner's  Daily  Removal  of  Cow.  —  Where  a 
milch  cow  is  put  out  to  pasture,  the  daily  re- 
moval of  the  cow  by  the  owner  for  the  purpose 
of  milking  is  consistent  with  the  lien  of  the 
agistor,  and  does  not  result  in  a  forfeiture. 
Smith  v.  Marden,  60  N.  H.  509. 

4.  Lien  Not  Lost  as  Against  Attaching  Creditor. 
—  Welsh  v.  Barnes,  5  N.  Dak.  277;  Caldwell 
v.  Tutt,  10  Lea  (Tenn.)  258,  43  Am.  Rep.  307. 

The  faci  that  the  attaching  creditor  does  not 
know  of  the  lien  does  not  affect  the  livery- 
stable  keeper's  right  as  against  him.  Welsh 
v.  Barnes,  5  N.  Dak.  277,  fo/lotmitg  Stale  v. 
Shevlin,  23  Mo.  App.  598. 

5.  Lien  Lost  as  Against  Purchaser  from  Owner. 
—  Vinal  v.  Spofford,  139  Mass.  126.  Where, 
by  arrangement  with  the  liveryman,  the  owner 
was  permitted  to  take  the  horse  out  for  use  in 
his  business,  and  one  day  the  owner  took  the 
horse  from  the  stable  with  the  knowledge  of 
the  stable  keeper,  as  he  was  accustomed  to 
do,  and  sold  it  10  an  innocent  purchaser, 
the  stable  keeper  knowing  of  the  general  in- 
tention to  sell  the  horse,  but  not  knowing  that 
it  was  to  be  sold  that  day,  it  was  held  that  the 
lien  was  lost  as  against  the  purchaser.  Fishell 
z\  Morris,  57  Conn.  547. 

6.  Lien  Lost  as  Against  Mortgagee.  —  Mar- 
seilles Mfg.  Co.  v.  Morgan,  12  Neb.  66.  See 
also  Perkins  v.  Boardman,  i4Gray  (Mass.)4Si, 
set  out  supra,  note  3.  Compare  State  v.  Shevlin, 
23  Mo.  App.  59S,  decided  under  the  Missouri 
siatute. 

7.  Possession  Taken  by  Conditional  Vendor  Dur- 
ing Absence  from  Stable.  —  Cardinal  v.  Edwards, 
5  Nev.  36.  See  also  Estey  Cooke,  12  Nev. 
276. 
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etc.,  are  generally  silent  as  to  the  manner  in  which  such  liens  are  to  be 
enforced,  this  being  left  to  the  general  law  governing  the  enforcement  of 
liens.  In  some  cases,  however,  the  mode  of  enforcement  has  been  prescribed, 
either  by  a  provision  that  these  liens  shall  be  enforced  in  the  same  manner  as 
certain  other  designated  liens,  or  otherwise.  The  subject  of  the  enforcement 
of  liens  will  be  found  discussed  in  a  separate  work.1 

7.  Rights  Against  Hirer  for  Negligence  or  Misconduct.  —  This  branch  of  the 
subject  has  already  been  treated.8 

LIVERY  STOCK.  —  See  note  3. 

LIVES  IN  BEING.  —  See  the  title  Perpetuities  and  Trusts  for 
Accumulation. 

LIVE-STOCK  INSURANCE.  —  While  there  have  been  not  a  few  cases  involv- 
ing policies  of  insurance  on  live  stock,  still  most  of  the  questions  presented 
for  adjudication  have  grown  out  of  clauses  relating  to  fire  and  marine  risks. 
All  such  matters  are  discussed  in  the  articles  dealing  with  those  branches  of 
insurance  law.4  Cases  involving  principles  peculiar  to  live-stock  insurance  are 
set  out  in  the  note  below,  as  are  also  other  cases  decided  since  the  publica- 
tion of  the  articles  just  referred  to.5 


1.  Enforcement  of  Lien.  —  See  the  title  Liens, 
13  Encyc.  of  Pl.  and  Pr.  122. 

As  to  the  requisites  of  a  notice  of  sale  under 
a  liveryman's  lien,  see  Shappendocia  v.  Spen- 
cer, 73  Ind.  128. 

Where  a  stalute  giving  a  lien  on  animals  for 
feeding  and  sheltering  ihem  provides  that 
such  lien  shall  be  enforced  in  the  same  man- 
ner as  liens  on  goods  and  personal  baggage 
by  innkeepers,  the  repeal  of  Ihe  process  of  en- 
forcement in  the  latter  case  does  not  repeal  or 
change  the  process  in  the  former.  Collins  v. 
Blake,  7q  Me.  218.  As  to  the  mode  of  enforc- 
ing liens  on  animals  under  a  Maine  statute 
enacted  since  the  above  case  was  decided,  see 
Laws  Me.  1887,  c.  1,  p.  3  (Rev.  Stat.  Me., 
Supp.  1885-1895,  c.  91,  §  4.1). 

Right  to  Excess  of  Proceeds  on  Sale  of  Animal. 

—  Where  a  person  entitled  to  a  lien  on  ani- 
mals for  keeping  them  procures  a  sale  of  the 
animals  to  enforce  his  lien,  and  after  the  sale 
the  officer  pays  into  court  the  excess  of  the 
proceeds  over  the  amount  of  the  judgment  on 
the  lien,  as  required  by  statute,  the  lien  claim- 
ant cannot  recover  such  excess  on  a  claim  for 
keeping  the  animals  from  the  date  of  his  peti- 
tion to  the  date  of  the  sale.  Lord  v.  Collins, 
79  Me.  227,  76  Me.  443. 

Purchase  of  Animal  by  Liveryman  at  Lien  Sale. 

—  In  Georgia,  a  livery-stable  keeper  who,  in 
order  to  enforce  the  lien  given  to  him  by  Code 
1882,  §  1986  (2  Code  1895,  §  2810),  sells  the 
property  by  virtue  of  no  authority  except  that 
conferred  by  sections  1992,  2140  (2  Code  1895, 
§§  2818,  2958),  cannot  become  the  purchaser. 
A  sale  made  to  himself  is  in  any  event  voida- 
ble, and  if  made  without  giving  the  full  thirty 
days'  notice  required  by  the  section  last  cited, 
is  absolutely  void.  And  if  after  making  a 
void  sale  to  himself  the  livery-stable  keeper 
sells  the  animal  to  another  at  a  private  sale, 
making  the  sale  as  owner,  and  not  in  the 
capacity  of  agent,  the  purchaser  will  acquire 
no  title  as  against  the  original  owner  who  left 
the  horse  in  the  stable,  although  the  latter  had 
authorized  the  stable  keeper  to  sell  as  his 
agent,  for  the  sale  in  such  case  is  made  by 


the  stable  keeper  for  his  own  benefit  and  not 
in  execution  of  his  agency.  Witkowski  v. 
Stubbs,  91  Ga.  440. 

2.  See  the  titles  Bailments,  vol.  3,  p.  747; 
Contracts  of  Hire,  vol.  7,  p.  310.  And  see 
the  recent  cases  of  Rutherford  v.  Krause,  55 
N.  Y.  App.  Div.  210;  Miller  v.  Moyer,  10  Kulp 
(Pa.)  103,  24  Pa.  Co.  Ct.  259. 

3.  Livery  Stock.  —  A  contract  between  part- 
ners was  as  follows:  "  I  do  hereby  sell  10 
Chris.  C.  Shuler  the  undivided  one-half  inter- 
est in  the  livery  stock,  horse,  buggies,  etc.,  of 
Dutton  &  Yatter."  This  contract  was  signed 
by  both  patties.  The  partnership  ihen  owned 
several  horses,  buggies,  wagons,  sle  gbs,  har- 
ness, etc.,  used  in  the  livery  business,  and  also 
a  stallion  not  so  used,  which  was  kept  in  a 
separate  barn,  as  well  as  claims  for  moneys 
due  for  his  service.  In  construing  the  con- 
tract the  court  said :  "  The  livery  stock  is  suffi- 
ciently expressive  to  include  all  the  property 
used  in  that  Dusiness.  It  is  difficult  to  con- 
ceive from  the  writing  alone  that  it  means  any- 
thing less  than  the  interest  of  the  defendant 
in  the  partnership  property."  Shuler  v.  Dut- 
ton, 75  Iowa  155. 

4.  See  the  titles  Fire  Insurance,  vol.  13,  p. 
86;  Marine  Insurance,  post. 

Mutual  Live-stock  Insurance.  —  See  the  title 
Mutual  Insurance. 

Arbitration.  —  For  cases  of  arbitration  of 
live-stock  insurance  contracts,  see  the  title 
Arbitration  and  Award,  vol.  2,  pp.  581,  624, 
646. 

Shifting  Bisks. —  For  cases  in  which  the 
principle  of  shifting  risks  has  been  applied  to 
insured  live  stock,  see  the  title  Fire  Insur- 
ance, vol.  13.  p.  117. 

5.  Death  from  Beating.  —  Where  the  death  of 
the  animal  results  from  a' beating  inflicted  by 
the  plaintiff,  there  is  no  liability  under  the 
policy.  Western  Horse,  etc.,  tns.  Co.  v. 
O'Neill,  21  Neb.  548,  holding  that  there  could 
be  no  recovery  for  a  mare  killed  by  the  plain- 
tiff by  beating  her  with  an  iron  rod. 

Death  Caused  by  Overwork. —  If  the  death  of 
the  animal  is  caused  by  cruelty  inflicted  by 
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the  plaintiff  or  his  servant  by  overwork,  there 
can  be  no  recovery.    Western  Horse,  etc.,  Ins. 
Co.  v.  Timm,  23  Neb.  526. 
Killing  by  Order  of  Veterinary  Surgeon.  — 

There  has  been  held  to  be  no  liability  under  a 
policy  against  death  by  "  disease  or  accident," 
where  the  animal  was  killed  by  order  of  a 
surgeon  sent  by  the  company  to  treat  it,  and 
whose  directions  as  to  treatment  the  president 
told  the  insured  to  follow.  It  appeared  that 
the  animal  was  suffering  from  an  incurable 
disease,  but  that  the  killing  was  not  required 
as  an  act  of  mercy.  The  court  considered  that 
the  insured  procured  the  killing  in  order  that 
he  might  make  a  claim  under  the  policy,  the 
killing  having  occurred  about  two  hours  be- 
fore the  policy  expired.  Tripp  v.  Northwest- 
ern Livestock  Ins.  Co.,  91  Iowa  278.  Compare 
Heffner  v.  Pennsburg  Mut.  Horse  Ins.,  etc., 
Co.,  6  Del.  Co.  Rep.  (Pa.)  168;  Weikel  v. 
Lower  Providence  Live  Stock  Ins.  Co.,  3 
Montg.  Co.  Rep.  (Pa.)  207. 

Animal  Destroyed  by  Humane  Society.  —  Under 
a  clause  exempting  the  insurer  from  liability 
in  case  the  animal  is  destroyed  by  a  humane 
society  there  is  no  liability  for  an  animal  so 
destroyed  on  the  ground  that  it  was  incurable. 
Hinsworth  v.  People's  Mut.  Live  Stock  Ins. 
Co.,  2  Pa.  Dist.  541,  10  Lane.  L.  Rev.  336. 

Negligent  Killing  by  Third  Person  and  Release 
by  Owner  —  Right  of  Prior  Assignee  to  Recover. 
—  Under  a  policy  exempting  the  insurer  from 
liability  for  death  caused  by  wilful  neglect  or 
carelessness  it  has  been  held  that  where  death 
was  caused  by  the  negligence  of  a  third  person, 
who  was  released  from  liability  therefor  by 
the  owner  of  the  animal,  the  insurer  was  not 
exempted  from  liability  to  a  prior  assignee  of 
the  policy,  with  knowledge  of  the  insurer,  who 
had  not  known  of  or  consented  to  such  release. 
Algase  v.  Horse  Owners  Mut.  Indemnity 
Assoc.,  77  Hun  (N.  Y.)  472.  As  to  insured 
property  destroyed  by  tori  feasors,  see  the  title 
Insurance,  vol.  16,  p.  841. 

Location  of  Insured  Property.  —  See  the  title 
Fire  Insurance,  vol.  13,  p.  123  etseq.j  and  see 
Reck  v.  Hatboro  Mut.  Live  Stock,  etc.,  Ins. 
Co.,  163  Pa.  St.  443,  reversing  12  Pa.  Co.  Ct 
320;  Coventry  Mut.  Live  Stock  Ins.  Assoc.  v. 
Evans,  102  Pa.  St.  281;  Eddy  v.  Farmers'  Mut. 
Ins.  Co.,  20  N.  Y.  App.  Div.  109,  18  Misc.  (N. 
Y.)  297;  Mills  v.  Farmer's  Ins.  Co.,  37  Iowa 
400. 

When  Animal  Sold  but  Policy  Not  Assigned.  — 

The  insurer  is  not  liable  to  the  vendee  of  an 
insured  animal  where  there  has  been  no  as- 
signment of  the  policy.  Oliphant  Lumber  Co. 
v.  People's  Mut.  Live  Slock  Ins.  Co.,  4  Pa. 
Super.  Ct.  100.  As  to  the  personal  nature  of 
the  contract  of  insurance,  see  the  title  Insur- 
ance, vol.  16,  p.  843. 

Condition  of  Mortgagor's  Right  to  Recover  under 
Policy  Payable  to  Mortgagee.  —  Where  by  the 
terms  of  the  insurance  policy  on  a  horse  the 
loss,  if  any,  is  made  payable  to  the  mortgagee 
as  his  interest  may  appear,  the  mortgagor's 
right  to  recovery  under  such  policy  depends 
upon  his  having  satisfied  and  discharged  the 
incumbrance;  or  possibly  upon  his  alleging 
and  proving  that  the  mortgagee  had  authorized 
a  recovery  bv  him.  A  recovery  in  the  absence 
of  either  showing  is  unauthorized.-  Graves  v. 
American  Live-Stock  Ins.  Co.,  46  Minn.  130. 


See  also  the  title  Fire  Insurance,  vol.  13,  p. 
203. 

Mortgage  and  Assignment  —  Debt  Unpaid.  — 

It  has  been  held  that  in  an  action  by  the  mort- 
gagee of  the  animal  and  assignee  of  the  policy 
against  the  insurance  company,  it  is  proper  to 
show  that  the  debt  to  secure  which  the  mort- 
gage and  assignment  were  made  is  unsatisfied 
and  unpaid.  Algase  v.  Horse  Owners'  Mut. 
Indemnity  Assoc.,  77  Hun  (N.  Y.)  472.  See 
also  the  title  Insurance,  vol.  16,  pp.  846,  955. 

Failure  to  Give  Notice  of  Animal's  Illness  — 
Forfeiture.  —  Failure  to  comply  with  the  pro- 
vision of  the  policy  in  regard  to  notice  to  the 
insurer  of  the  animal's  illness  may  work  a 
forfeiture  of  the  policy.  Forfeitures  for  non- 
compliance were  declared  in  these  cases:  Illi- 
nois Live  Stock  Ins.  Co.  v.  Kirkpatrick,  61  111. 
App.  74;  Green  z.  Northwestern  Live  Stock 
Ins.  Co.,  87  Iowa  358;  Alston  v.  Northwestern 
Live  Stock  Ins.  Co.,  7  Kan.  App.  179.  In  the 
first  of  these  cases  the  animal  was  sick  nine 
days  before  notice  was  given;  on  the  tenth  day 
the  company  sent  its  surgeon ;  the  policy  called 
for  immediate  notice.  In  the  second  case  the 
animal  was  afflicted  with  pink-eye,  which  con- 
tinued for  eight  days,  during  all  of  which  time 
there  were  unmistakable  evidences  of  disease. 
In  the  third  case  the  animal  was  ill  about  six 
days  before  dying,  and  no  notice  was  given. 

Waiver  of  Forfeiture.  —  Forfeiture  of  a  policy 
for  failure  to  meet  a  premium  note  at  maturity 
is  not  waived  by  the  insurer's  subsequent 
acceptance  of  payment  at  a  time  when  the 
animal  is  ill,  no  notice  of  such  circumstance 
being  given.  And  where  a  policy  is  already 
forfeited  at  the  time  of  death,  and  the  insurer, 
in  ignorance  of  the  fact  of  death,  accepts  pay- 
ment of  a  premium  note  subsequently  matur- 
ing, but  returns  the  money  in  a  reasonable 
time  after  learning  of  the  death,  there  is  no 
waiver  of  the  forfeiture.  Green  v.  North- 
western Live  Stock  Ins.  Co.,  87  Iowa  358.  As 
to  the  effect  of  acceptance  of  premium  with 
knowledge  of  breach  of  a  condition,  see  the 
title  Insurance,  vol.  16,  p.  940. 

Nor  is  a  waiver  of  a  condition  in  the  policy 
of  immediate  notice  constituted  by  the  insurer 
sending  a  surgeon  to  examine  the  animal, 
upon  being  notified  of  its  illness,  or  by  sending 
an  adjuster  after  its  death  and  receiving 
proofs  of  loss,  Illinois  Live  Stock  Ins.  Co.  v. 
Kirkpatrick,  61  111.  App.  74;  or  by  furnishing 
blanks  for  proof  of  loss,  upon  the  application 
of  the  insured,  Alston  v.  Northwestern  Live 
Stock  Ins.  Co.,  7  Kan.  App.  179.  As  to  the 
effect  of  requiring  proofs  of  loss  with  knowl- 
edge of  forfeiture,  see  the  title  Insurance,  vol. 
16,  p.  941. 

Time  of  Notice  of  Lobs  —  Reasonable  Time  Suffi- 
cient in  Absence  of  Stipulation.  —  Coventry  Mut. 
Live  Stock  Ins.  Assoc.  v.  Evans,  102  Pa.  St. 
281.  As  to  such  requirements  in  other  forms 
of  insurance,  see  such  titles  as  Accident 
Insurance,  vol.  1.  p.  323;  Fire  Insurance, 
vol.  13,  p.  330;  Life  Insurance,  ante;  Marine 
Insurance,  post. 

Sufficiency  of  Notice  of  Loss.  —  It  has  been 
held  that  where  the  insurance  is  upon  one  ani- 
mal only,,  notice  to  the  insurer  of  its  death  is 
sufficient,  and  subsequent  formal  and  detailed 
proofs  of  loss  are  unnecessary  when  not  re- 
quested by  the  company.  Beech  v.  Farmers', 
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LIVING.    (See  also  Live,  ante)  —  See  note  I. 


etc..  Mm.  Live  Stock  Ins.  Assoc.,  137  Pa.  St. 
6x7. 

Appraisement  of  Value  Before  Sickness.  —  Where 
an  insured  horse  was  taken  sick  within  the 
time  covered  by  the  policy,  and  died  of  the 
sickness  after  the  expiration  of  such  time,  it 
was  held  that  the  loss  of  the  assured  should 
be  fixed  by  the  appraisement  of  the  horse  at 
the  beginning  of  the  period  of  insurance. 
Garner  v.  North  Wales  Mut.  Live  Stock  Ins. 
Co.,  4  Montg.  Co.  Rep.  (Pa.)  207.  As  to  loss 
and  adjustment  in  other  forms  of  insurance, 
see  the  several  insurance  titles. 

Recovery  Back  of  Insurance  Paid  —  False  Repre- 
sentations. —  Where  false  and  fraudulent  repre- 
sentations were  made  in  the  proof  of  loss  as 
well  as  in  the  application,  and  after  the  pay- 
ment of  the  policy  the  insurance  company  dis- 
covered their  falsity,  it  has  been  held  that  an 
action  might  be  maintained  to  recover  back 
the  moneys  paid  to  the  assured.  Hartford 
Live  Stock  Ins.  Co.  v.  Matthews,  102  Mass. 
221  (wind-broken  horse  represented  to  be  sound 
and  in  good  health).  As  to  warranties  and 
representations  generally,  see  the  title  Insur- 
ance, vol.  16,  p.  919. 

1.  Corporation  —  Living  Person. —  In  New 
York  a  corporation  has  been  held  to  be  a  liv- 
ing person,  within  the  meaning  of  Code  1857, 
§  399,  so  as  to  entitle  the  opposite  party  to  be 
a  witness  on  his  own  behalf,  in  actions  in 
which  the  corporation  is  defendant.  La  Farge 
v.  Exchange  F.  Ins.  Co.,  22  N.  Y.  352. 

Living  Children.  —  A  testator  gave  his  resid- 
uary estate  K>  his  wife  and  living  children. 
The  court  said:  "  We  think  this  language 
manifests  an  intention  not  to  include  the  repre- 
sentatives of  any  deceased  child."  Low  v. 
Harmony,  72  N.  Y.  408.  See  also  the  tilles 
Legacies  and  Devises,  vol.  18,  p.  704;  Wills. 

So  in  Hill  v.  Rockfngham  Bank,  45  N.  H. 
273,  the  court  said:  "  The  term  '  living  chil- 
dren '  necessarily  implies  a  gift  to  the  surviving 
children  to  the  exclusion  of  those  who  are  de- 
ceased; and  if  the  survivorship  is  referred  to 
the  time  of  distribution  it  must  exclude  the 
representatives  of  those  who,  living  at  the 
death  of  the  testator,  have  died  during 
the  lifetime  of  the  tenant  for  life;  just  the 
same  as  in  case  the  survivorship  be  referred  to 
the  death  of  the  testator,  those  who  died  after 
the  making  of  the  will  and  during  his  life  are 
excl  uded." 

Living  Grandchildren.  —  A  testator  directed 
that  certain  legacies  to  his  grandchildren 
should  be  paid  out  of  the  dividends  of  certain 
stocks  and  bonds  owned  by  him.  He  further 
directed  that  the  executors  should  continue 
these  investments  and  pay  the  income  to  his 
living  grandchildren  until  all  the  legacies  to 
his  grandchildren  should  be  paid.  In  constru- 
ing this  provision  the  court  said:  "  By  the 
words  '  living  grandchildren  '  in  the  clause 
now  under  consideration,  the  testator  probably 
meant  grandchildren  whose  legacies  had  not 
lapsed  by  their  death,  intending  thus  to  con- 
fine the  payments  to  those  who  were  or  might 
be  entitled  to  legacies."  House  v.  Ewen,  37 
N.  J,  Eq.  376. 

Living  Apart.  —  See  Apart,  vol.  2,  p.  420. 

Living  and  Residing.  —  In  Hanson  v.  Hanson, 


in  Mass.  158,  it  was  held  that  the  word 
living,  in  a  statute  regulating  jurisdiction  in 
divorce  proceedings,  was  equivalent  to  "  resid- 
ing "  or  "  having  a  domicil."  See  also  Live, 
ante,  p.  427,  and  the  title  Divorce,  vol.  9,  p. 
723- 

Living  with  Me.  —  In  Blackwell  v.  Pennant, 
22  L.  J.  Ch.  155  9  Hare  551,  16  Jur.  420,  ii 
was  held  that  in  a  bequest  to  servants,  the 
words  "  living  villi  me  "  did  not  mean  living 
in  the  house  of  the  testator,  bul  servants  living 
in  the  testator's  service  elsewhere  than  in  the 
house  were  included. 

Child  en  Ventre  Sa  Mere.  (See  also  the  title 
Wills.)  —  A  power  to  charge  premises  for 
children  living  at  the  parent's  decease  includes 
a  child  en  ventre  sa  mere.  Doe  v.  Clarke,  2  H. 
Bl  399;  Beale  v.  Beale,  1  P.  Wms.  244;  Clarke 
v.  Blake,  2  Bro.  C.  C.  320;  Hall  v.  Hancock, 
15  Pick.  (Mass.)  255,  26  Am.  Dec.  598.  See 
also  Thellusson  v.  Woodford,  4  Ves.  Jr.  227; 
Hale  v.  Hale,  Prec   Ch.  50;  Trower  v.  Butts, 

1  Sim.  &  St.  181.     Contra,  Pierson  v.  Garnet, 

2  Bro.  C.  C.  38. 
Living  at  Time  of  His  Decease.  —  In  a  will,  the 

phrase  "  living  at  the  time  of  his  decease," 
where  the  words"  his  decease  "  refer  to  the  death 
of  some  one  else  than  the  testator,  is  insuffi- 
cient to  take  1  he  case  out  of  the  general  rule 
that  in  gifts  to  a  class,  the  class  must  be  ascer- 
tained at  the  death  of  the  testator.  Therefore, 
where  a  testatrix  bequeathed  the  residue  of  her 
estate  to  "  all  the  nephews  and  nieces  in  the 
first  degree  of  relationship  to  my  late  husband 
*  *  *  who  were  living  at  the  time  of  his 
decease,"  and  the  testatrix's  husband  left  nine 
such  nephews  and  nieces  surviving  him,  two 
of  whom  died  during  the  lifetime  of  the  testa- 
trix, one  before  and  one  after  the  date  of  her 
will,  it  was  held  thai  the  seven  who  survived 
the  testatrix  took  the  whole  residue.  Dimond 
v.  Bostok,  L.  R.  10  Ch.  358,  23  W.  R.  554. 

Living  at  Time  of  Distribution.  —  A  testator 
provided  for  the  distribution  of  his  estate  after 
the  death  of  all  his  grandchildren,  and  when 
the  youngest  grandchild  living  of  his  son 
should  attain  the  age  of  twenty-two  years.  It 
was  held  that  the  word  living  must  be  con- 
strued as  meaning  living  at  the  time  of  distri- 
bution, and  not  as  meaning  living  at  the  death 
of  the  testator.  Gerber's  Estate,  196  Pa.  St. 
366.  See  also  the  titles  Periei  uities  and 
Trusts  for  Accumulation;  Wills. 

Vested  Interest. —  In  Hodgson  v.  Smilhson, 
21  Beav.  354,  26  L.  J.  Ch.  no,  where  there 
was  a  bequest  to  A.  for  life,  remainder  to  het 
children  living,  it  was  held  that  the  children 
of  A.  living  at  the  death  of  the  testator  took  a 
vested  interest.  See  also  the  titles  Legacies 
and  Devises,  vol.  18,  p.  704;  Wills. 

Lease.  —  A  lease  for  a  term  of  years  if  C.  R. 
should  so  long  live  contained  a  covenant  that 
the  lessee  should,  within  three  months  after 
notice  from  the  lessor,  show  that  C.  R.  was 
living.  It  was  held  that  an  affidavit  that  the 
party  was  heard  of  within  seven  years  was 
not  a  good  and  sufficient  certificate  that  he 
was  living  within  the  meaning  of  the  cove- 
nant. The  court  said  that  the  case  was  not 
within  the  doctrine  of  presumption  as  to 
the  continuance  of  life  during  seven  years. 
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Randle  v.  Lory,  6  Ad.  &  El.  2i8,  33  E. 
C.  L.  61.  See  generally  the  title  Presump- 
tions. 

Living  —  Livelihood.  —  The  consideration  for 
the  grant  of  certain  land  was  that  the  grantee 
should  provide  a  living  for  the  grantor.  As  to 
what  the  term  living  as  thus  used  will  include, 
f  he  court  in  Rutan  v.  Crawford,  45  N.  J.  Eq.  gg, 
said:  "  Hence  the  inquiry,  What  was  the 
agreement?  Was  it  that  set  up  in  the  bill,  or 
that  sworn  to  in  open  court?  It  may  be  that 
if  we  could,  to  some  extent,  determine  what  the 
parties  meant  by  Hannah  having  a  living 
there,  that  point  might  be  ascertained  by  the 
way  she  had  been  living  there,  or  by  the  way 
that  she  was  contented  to  live  after  the  agree- 
ment. So,  in  one  way  or  another,  they,  by 
their  conduct,  might  enable  the  court  to  settle, 
with  reasonable  distinctness,  what  their  under- 
standing was  on  this  head,  until  some  new 
emergency  should  arise.  In  this  regard,  I 
speak  without  reference  10  particulars  to 
which  I  will  call  attention  hereafter.  But 
what  of  medical  attendance?  Was  she  entitled 
to  that,  or  was  she  not?  In  his  bill,  Rutan 
says  she  was  to  have  it.  If  that  was  part  of 
the  agreement,  it  was  an  important  part,  and 
certainly  was  not  included  in  the  term  living. 
But  in  this  connection  the  important  fact  is, 
in  the  evidence  given  us  in  the  testimony  of 
Rutan  as  well  as  in  his  bill,  the  very  great 
uncertainty  as  to  what  the  parties  did  in  truth 
agree  to.  This  is  made  to  appear  still  stronger 
when  it  is  remembered  that  in  his  bill  he  says 
that  he  was  to  make  certain  additions  to  the 
buildings,  such  as  he  should  think  beneficial, 
while  in  his  testimony  as  a  witness,  in  answer 
to  the  question  as  to  what  the  contract  was, 
he  said  nothing  about  buildings  or  additions. 
And  on  these  two  heads  alone,  *.  e.,  the  ab- 
sence in  his  testimony  of  anything  respecting 
'  medical  attendance  '  or  '  improvements,'  do 
not  such  difficulties  arise  as  to  make  it  quite 


impracticable  for  the  court  to  aid  the  com- 
plainant? But  what  is  the  extent  of  his  rights? 
In  making  a  decree,  what  limit  could  the 
court  make  to  his  control  of  the  farm?  He 
could  well  say,  '  I  am  under  no  obligations  as 
to  the  manner  of  the  management.'  "  See 
also  the  title  Support  and  Maintenance. 

Trade  of  Living.  —  Under  the  statute  1  Jac. 
I.,  c.  15,  §  2,  accounting  as  bankrupts  under 
certain  conditions  "  persons  seeking  their  trade 
of  living  by  buying  and  selling,"  a  smuggler 
was  held  to  be  a  trader  within  the  meaning  of 
the  act,  although  the  buying  and  selling  was 
illegal.  The  court  said:  "  The  words  of  the 
statute  1  Jac.  I.,  c.  15,  §  2,  are,  that  all  persons 
seeking  their  trade  of  living  by  buying  and 
selling,  may  be  made  bankrupts;  and  I  think 
tl.e  safest  course  for  us  to  pursue  will  be  to 
give  effect  to  the  plain  meaning  of  these  words, 
I  can  find  nothing  to  satisfy  me  thai  the  legis- 
lature did  not  intend  to  include  in  them  every 
species  of  buying  and  selling,  whether  legal 
or  illegal.  If,  therefore,  the  point  was  entirely 
new,  I  should  be  of  opinion  that  this  was  a 
sufficient  trading  within  the  statute.  But 
fortified  as  I  am  by  the  opinion  of  that  very 
eminent  lawyer,  Lord  Hardwicke,  I  entertain 
no  doubt  on  the  subject.  It  is  very  true  that 
this  was  not  the  point  decided  in  Ex  p.  Mey- 
mott,  1  Atk.  ig7,  but  Lord  Hardwicke  there 
assumes  it  as  a  proposition  incapable  of  being 
denied,  and  builds  his  argument  upon  it.  On 
the  other  point  I  am  clearly  of  opinion  that  a 
penalty  due  to  the  crown  is  a  debt  within  21 
Jac.  I.,  c.  ig,  £  2,  and  that  the  lying  two  months 
in  prison  under  it  in  the  present  case  was  a 
sufficient  act  of  bankruptcy.  The  rule  must 
therefore  be  discharged."  Cobb  v.  Symonds, 
5  B.  &  Aid.  516,  7  E.  C.  L.  I7g.  See  also  Ex  p. 
Meymot,  I  Atk.  ig7. 

Living  Together.  —  See  the  title  Lewd  and 
Lascivious  Cohabitation  and  Conduct,  vol. 
18,  p.  841,  and  the  references  there  given. 
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CROSS-REFERENCES. 

See  the  title  INSURANCE,  vol.  16,  p.  830,  ahd  the  cross-references  there  given. 

I.  Definition  and  Explanations. — a  Lloyd's  Association  is,  in  the  United 
States,  a  company  or  association  of  individuals  organized  to  do  an  insurance 
business  upon  certain  stipulations  and  conditions  evidenced  by  written 
agreement.1 

English  Lloyd's  —  Name  —  History.  —  The  name  Lloyd's  is  derived  from  the 
name  of  Edward  Lloyd,  who  in  the  latter  part  of  the  seventeenth  century 
opened  in  London  "  Lloyd's  Coffee  House,"  first  in  Tower  street,  afterwards 
in  Lombard  street.  This  house,  according  to  the  fashion  of  the  time,  became 
the  resort  of  a  peculiar  class,  in  this  instance  seafaring  men  and  underwriters. 
Here  it  became  the  custom  to  carry  on  the  business  of  insuring  ships,  and 
here  underwriters  continued  to  transact  their  increasing  business,  until  about 
1774  a  change  became  inevitable,  and  the  society  of  marine  underwriters 
removed  to  the  "  New  Lloyd's  Coffee  House"  in  rooms  over  the  Royal 
Exchange,  which  it  has  since  occupied.  Lloyd's  Coffee  House  continued  the 
official  name  until  in  1871,  when  the  association  was  at  length  incorporated 
under  the  shorter  title  Lloyd's.2    By  the  statute  6  Geo.  I.,  c.  18,  two  insur- 

1.  Definition.  —  Hoadley  ».  Purifoy,  107  Ala.  are  published,  besides  the  various  books 
276.  kept  posted  at  Lloyd's  rooms  for  the  use  of 

Unincorporated  Voluntary  Association.  —  Such  members, 
a  society  is  an  unincorporated  voluntary  asso-         The  Committee.  —  Before  the  incorporation 

ciation,  and  may  be  sued  as  such  on  liabilities  the  business  of  the  association  was  managed 

due  from  the  members  jointly  and  severally.  by  a  committee  thereof.    By  the  act  of  incor- 

Board  of  Fire  Underwriters  v.  Whipple,  36  N.  poration  all  the  rights  of  the  committee,  on 

Y.  App.  Div.  49.    See  also  infra,  this  title,  behalf  of  the  members,  became  vested  in  the 

Nature  and  Status  of  Association.  corporation.    See  Lloyd's  v.  Harper,  16  Ch. 

"  The  Name  '  American  Lloyd's  '  is  borrowed  D.  290. 
from  England,  where  the  term  '  Lloyd's'  had  Lloyd's  Agents  are  a  class  of  agents  main- 
been  used  for  many  years  to  designate  a  tained  in  neatly  all  parts  of  the  world,  acting 
society  or  establishment  of  underwriters  in  for  the  committee  of  underwriters  at  Lloyd's, 
London.  Its  present  use  here  has  no  other  who  transmit  maritime  information  of  all 
signification  than  to  designate  a  partnership,  kinds,  report  disasters,  etc.  Cent.  Diet.  They 
or  an  organized  association,  of  individual  have  no  other  authority  than  what  they  derive 
underwriters."  Fire  Department  v.  Stanton,  from  the  printed  instructions  under  which  they 
159  N.  Y.  225.  act.    1  Arnould  on  Marine  Insurance  (6th  ed.) 

2.  The  authorities  for  this  section  are  1  192.  These  instructions  declare  that  they  can- 
Arnould  on  Marine  Insurance  (6th  ed.)  147  not  accept  an  abandonment  as  the  representa- 
et  seq.;  Encyc.  Brit.,  tit.  Lloyd's;  article  by  tives  of  the  underwriters,  though  it  appears 
W.  C.  Mackenzie  in  2  Law  Notes  (Am.)  109;  to  have  been  thought,  in  Read  v.  Bonham,  3 
Cent.  Diet.  Brod.  &  B.  147,  7  E.  C.  L.  384,  23  Rev.  Rep. 

Information  as  to  Shipping.  —  A  leading  busi-  587,  that  a  Lloyd's  agent  might  receive  notice 
ness  of  the  English  Lloyd's  is  furnishing  in-  of  abandonment.  It  was  declared  in  Drake 
formation  as  to  shipping  in  all  parts  of  the  v.  Marryat,  1  B.  &  C.  473,  8  E.  C.  L.  201,  25 
world.  Lloyd's  Register,  the  Morning  Sheet,  Rev.  Rep.  464,  that  these  instructions  could 
and   the   Shipping  and   Mercantile  Gazette      not  have  been  before  the  court  in  the  earlier 

447  Volume  XIX. 


Definition 


LLOYD'S  ASSOCIA  TIONS. 


and  Explanations. 


ance  companies  were  incorporated  with  the  monopoly  of  the  business  of  mak- 
ing sea  insurances  in  their  corporate  capacities,  and  all  others  were  restrained 
from  granting  insurances  as  companies  or  partnerships  on  a  joint  capital. 
This  monopoly  lasted  for  a  century,  until  in  1824  it  was  abolished  by  the 
statute  5  Geo.  IV.,  c.  114.  During  this  long  period  the  joint  security  of  a 
number  of  individuals  could  be  secured  only  from  the  companies  holding  this 
monopoly,  and  the  individual  underwriters  at  Lloyd's  adopted  the  practice  of 
each  signing  (or  "  underwriting  ")  the  policy  for  a  sum  which  he  set  opposite 
his  name,  the  aggregate  of  such  sums  being  the  amount  of  the  policy.1  This 
practice  is  still  a  characteristic  of  Lloyd's.  By  thus  underwriting  the  policy 
each  insurer  makes  a  separate  contract  with  the  insured  for  the  particular  sum 
opposite  his  name.  The  right  of  action  in  the  assured  is  consequently  against 
each  underwriter  separately,  and  not  against  them  jointly.2  The  English 
Lloyd's  is  still  confined  to  marine  insurance,3  but  in  the  United  States  com- 
panies have  frequently  been  organized  for  carrying  on  accident  or  fire  insur- 
ance, which  have  the  same  characteristic  of  individual  liability  on  the  part  of 
separate  insurers;  and  these  have  been  styled  Lloyd's,  and  this  system  of 
insurance  has  been  called  Lloyd's  insurance.4 

The  Most  important  Peculiarity  of  the  concerns  operating  and  known  as  Lloyd's 
in  the  United  States  5  is  the  fact  that  they  organize  by  executing  a  formal 
instrument  declaring  their  object,  and  appointing  attorneys  in  fact  who  are 
authorized  to  issue  policies  in  the  name  of  the  underwriters  forming  the  asso- 
ciation, binding  each  underwriter  severally  to  an  equal  amount.6 


case.  In  the  later  case  it  was  ruled  that  an 
agenl  as  such  has  no  authority  to  adjust  loss 
or  average,  and  his  certificate  is  not  admis- 
sible to  prove  the  amount  of  damage  sustained 
by  ship  or  goods. 

Insurance  Brokers.  —  "  Lloyd's  policies,  from 
the  time  that  Lloyd's  was  established,  have 
been  always  made  in  the  name  of  the  insur- 
ance broker  on  printed  forms.  The  broker 
insures  for  the  benefit  of  all  whom  it  may  con- 
cern, and  the  broker  can  bring  an  action,  and 
is  the  person  to  sue  and  recover  according  to 
the  interest  of  the  parties.  It  is  true  that  the 
person  who  employed  him  has  a  right,  if  he 
pleases,  to  take  action  himself  and  sue  upon 
the  contract  made  by  the  broker  for  him,  for 
he  is  a  principal  party  to  the  contract." 
Lush,  L.  J.,  in  Lloyd's  v.  Harper,  16  Ch.  D. 
321.  See  also  the  title  Agency,  vol.  1,  p.  1164, 
note. 

By  custom  the  underwriter  looks  only  to 
the  broker  for  the  premium,  and  not  to  the 
insured.  Universo  Ins.  Co.  v.  Merchants' 
Marine  Ins.  Co.,  (1897)  I  Q.  B.  205. 

1.  Original  Method  of  Underwriting.  —  In 
primitive  days  at  Lloyd's  the  underwriters  met 
and  passed  around  the  proposed  policy  of  the 
applicant  among  the  members,  so  that  each 
could  underwrite  and  subscribe  his  name  for 
such  portion  of  the  required  amount  as  he 
wished  to  undertake,  until  by  successive  sub- 
scriptions the  entire  amount  was  covered. 
Per  McAdam,  J.,  in  Ralli  v.  White,  (Supm.  Ct. 
App.  T.)  21  Misc.  (N.  Y.)  291. 

2.  Individual  Liability  of  Insurers  at  Lloyd's. 
—  1  Arnould  on  Marine  Ins.  150.  Rule  4  in 
the  schedule  to  the  act  incorporating  Lloyd's 
(34  Vict.,  c.  xxi.)  is  to  the  same  effect. 

Suit  by  Corporation  on  Security.  —  For  the 
good  name  of  the  corporation  it  has  become 
the  rule  for  Lloyd's  to  require  from  the  un- 
derwriting members  security  that  they  will 


pay  the  amount  insured  by  them  in  case  of  a 
loss  of  the  property  insured.  The  corporation 
(and  previously  the  committee  of  Lloyd's)  can 
enforce  this  security  against  a  defaulting 
party,  as  trustees  for  the  benefit  of  the  insured, 
working  out  a  right,  where  the  insured  is  an 
outsider,  through  the  brokers,  who  have  the 
right  to  call  on  their  own  agents,  Lloyd's,  to 
enforce  the  secuiity  for  their  benefit.  Lloyd's 
v.  Harper,  16  Ch.  D.  290. 

3.  The  special  act  incorporating  Lloyd's  (34 
Vict.,  c.  xxi.)  declares  the  objects  of  the  society 
to  be  "  the  carrying  on  of  the  business  of 
marine  insurance,"  etc.  But  it  is  stated  by 
Mr.  Mackenzie  in  2  Law  Notes  (Am.)  ill,  that 
the  business  at  Lloyd's  is  no  longer  confined 
to  marine  insurance,  but  "  now  embraces 
almost  every  known  form  of  insurance." 

4.  See  the  United  States  cases  cited  in  this 
title.  In  State  v.  Ackerman,  51  Ohio  St.  163, 
the  whole  plan  of  organization  is  set  out. 

Suit  Against  Lloyd's  Association  by  Recognized 
Name.  —  In  New  Jersey  a  Lloyd's  association 
may  be  sued  directly  by  its  recognized  name. 
Toronto  Bank  v.  Manufacturers,  etc.,  F. 
Assoc.,  63  N.  J.  L.  5.  » 

5.  This  describes  the  practice  in  the  state  of 
ATew  York,  at  least,  under  Laws  1894,  c.  684. 
See  Ralli  v.  White,  (Supm.  Ct.  App.  T.)  21 
Misc.  (N.  Y.)  293. 

That  this  law  protected  only  those  associa- 
tions doing  a  bona  Jide  business  on  Oct.  1,  1S92, 
see  People  v.  Loew,  (Supm.  Ct.  Spec.  T.)  19 
Misc.  (N.  Y.)  248,  23  Misc.  (N.  Y.)  574. 

6.  Per  McAdam,  J.,  in  Ralli  v.  White,  (Supm. 
Ct.  App.  T.)  21  Misc.  (N.  Y.)  293.  As  pointed 
out  by  the  learned  judge,  the  policies  written 
by  these  concerns  differ  from  the  original 
Lloyd's  policies  in  that  in  the  original  Lloyd  s 
each  underwriter  determines  the  amount  for 
which  he  becomes  bound  under  his  own  signa- 
ture, while  here  a  single  signature  binds  all 
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II.  Nature  and  Status  of  Association  —  Character.  —  Lloyd's  associations 
organized  as  the  American  concerns  usually  are  have  been  declared  to  be 
anomalous  institutions.1  They  are  neither  corporations,  joint-stock  com- 
panies, nor  partnerships.8  In  several  cases,  however,  these  associations  have 
been  held  to  be  collections  of  individuals  attempting,  without  any  act  of 
incorporation,  to  exercise  corporate  franchises.3 

Are  They  Included  in  Insurance  License  Laws  %  —  As  to  the  legality  of  Lloyd's 
associations  doing  business  in  a  state  without  first  obtaining  a  license  or 
certificate,  the  courts  differ  considerably.4  In  some  states  the  laws  requiring 
such  licenses  are  construed  to  apply  only  to  corporations,  and  unincorporated 
associations  may  do  business  without  such  a  license;5  in  other  states  unin- 
corporated associations  are  expressly  included  in  the  law  6  or  are  held  to  be 
within  the  spirit  thereof;  7  while  in  others,  again,  Lloyd's  associations  are  held 
to  assume  to  act  as  corporations  and  therefore  to  be  within  the  law  requiring 
the  performance  of  certain  conditions  precedent  and  a  certificate  from  the 
government.8    But  where  the  attorneys  in  fact  are  also  underwriters  and  are 


the  members  and  their  liability  is  fixed  by  the 
rule  of  equality. 

In  Imperial  Shale  Brick  Co.  v.  Jewett,  42  N. 
Y.  App.  Div.  5S8,  the  clause  of  the  policy 
limiting  the  insurers'  liability  is  set  out  at 
length. 

A  Plan  Similar  to  This  Has  Been  Tried  in 
England,  where  an  agreement  by  which  the 
'  manager  "  of  a  "  syndicate  "  was  authorized 
to  sign  policies  of  insurance  binding  the 
members  severally  in  such  proportions  as  he 
should  determine  by  the  fraction  placed  oppo- 
site their  individual  names  on  the  policy  was 
held  to  create  a  several  liability  on  the  part  of 
the  individual  members  of  the  syndicate. 
Tyser  v.  Shipowners  Syndicate,  (1896)  i  Q.  B. 
135. 

1.  Ralli  v.  White,  (Supm.  Cl.  App.  T.)  21 
Misc.  (N.  Y  )  2q3. 

2.  Neither  Corporations  Nor  Joint-stock  Com- 
panies.—  These  associations  are  neither  cor- 
porations, joint-stock  companies,  nor  partner- 
ships. The  policy  is  an  individual  undertaking 
with  respect  to  the  amount  for  which  each  un- 
derwriter becomes  liable,  but  it  becomes  bind- 
ing by  the  separate  action  of  all.  Hoadley  v. 
Purifoy,  107  Ala.  276;  Ralli  v.  White,  (Supm. 
Ct.  App.  T.)  21  Misc.  (N.  Y.)  293. 

3.  See  the  last  note  to  the  following  para- 
graph of  the  text. 

4.  As  to  the  regulation  of  domestic  insurers 
by  the  state,  see  the  title  Insurance,  vol.  16, 
p.  884. 

As  to  the  regulation  of  foreign  insurers 
doing  business  in  a  state,  see  the  same  title, 
p.  896,  and  especially  p.  899. 

5.  License  Not  Required.  —  Hoadley  v.  Puri- 
foy, 107  Ala.  276;  Fort  v.  State,  92  Ga.  8; 
Com.  v.  Reinoehl,  163  Pa.  St.  287. 

State  May  Confine  Insurance  Exclusively  to  Cor- 
porations.—  The  effect  of  the  Pennsylvania  de- 
cision cited  supra,  is  entirely  nullified  by  Com. 
v.  Vrooman,  164  Pa.  St.  306,  reversing  15  Pa. 
Co.  Ct.  92,  and  holding  that  the  Act  of  Feb.  4, 
1870,  confining  the  business  of  insurance  to 
corporations  exclusively,  is  a  valid  exercise  of 
the  police  power.  See  also  License  in  Pennsyl- 
vania, 3  Pa.  Dist.  822. 

Illinois.  —  In  Barnes  v.  People,  168  111.  425, 
it  was  held  that  a  person  in  Illinois  might  act 
as  agent  for  foreign  Lloyd's  which  had  not 
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complied  with  the  Illinois  statute  without  in- 
curring any  penalty  thereunder.  This  decision 
proceeded  on  the  ground  that  the  statute  re- 
lates only  to  companies  or  corporations,  and 
that  Lloyd's  associations  do  business  merely 
as  individuals.  The  case  apparently  in  effect 
overturns  the  authority  of  Greene  v.  People, 
150  111.  513,  as  applied  to  these  associaiions. 

6.  License  Required.  —  State  v.  Board  of  Ins. 
Com'rs,  37  Fla.  564.  See  also  People  0.  Gay, 
107  Mich.  422. 

The  New  Jersey  act  deals  especially  with 
Lloyd's  associaiions  and  requires  a  certificate 
from  the  proper  official.  Sun  Ins.  Office  v. 
Merz,  63  N.  J.  L.  365. 

7.  State  v.  Stone,  118  Mo.  388,  40  Am.  St. 
Rep.  388. 

Associations  or  individuals  may  transact 
business  lawfully  if  they  conform  to  the  statu- 
tory regulations  on  the  subject.  State  v.  Phe- 
lan,  66  Mo.  App.  558. 

8.  Held  to  Be  Exercising  Corporate  Franchise. 
—  In  Slate  v.  Ackerman,  51  Ohio  St.  163,  it 
was  held  that  a  Lloyd's  accident  association 
could  be  proceeded  against  under  the  statutes 
of  that  state  as  "  an  association  of  persons 
who  act  as  a  corporation  within  this  state  with- 
out being  legally  incorporated;  "  first  because 
the  business  of  insurance  was  itself  a  fran- 
chise, and  again  because  the  members  of  the 
association  were  professing  to  act  as  a  cor- 
poration, (1)  in  professedly  limiting  their  lia- 
bility to  the  amount  of  money  contributed  by 
each,  and  (2)  in  assuming  to  give  perpetuity 
to  the  business  by  making  membership  certifi- 
cates transferable  by  assignmenl.  See  also 
Greene  v.  People,  150  111.  513. 

In  New  York  also  it  has  been  held  that  all 
Lloyd's  associations  not  bona  fide  doing  busi- 
ness on  October  1,  1892  (and  therefore  within 
the  saving  clause  of  Laws  N.  Y.  1892,  c.  690, 
§  57,  as  amended  by  Laws  N.  Y.  1894,  c.  684), 
came  within  the  general  policy  of  the  state  as 
to  the  business  of  insurance,  and  under  section 
54  of  the  Insurance  Law  were  required  to  have 
the  proper  amount  of  capital  invested  as  fixed 
by  law,  or  to  deposit  the  proper  securities; 
that  carrying  on  the  business  of  insurance 
with  limited  liability  and  with  the  advantages 
of  combined  enterprise,  under  the  superin- 
tendence of  the  state,  was  a  corporate  fran- 
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liable  as  such  on  the  policy,  a  provision  that  such  attorney  must  be  sued  is 
valid.1 

III.  Attorneys  in  Fact  —  Duties  and  Liabilities  and  Legality  Thereof 

—  Provision  in  Agreement  Appointing  Attorneys.  ■ —  As  has  been  seen,  the  American 
Lloyd's,  by  the  articles  of  agreement  between  the  individual  members,  appoint 
an  attorney  or  attorneys  in  fact,  sometimes  called  also  the  managers  of  the 
association,  who  are  generally  clothed  with  authority  to  determine  the  risks  to 
be  assumed  and  the  premiums  to  be  paid,  to  collect  and  hold  in  trust  such 
premiums,  to  receive  proofs  of  loss,  and  to  adjust  and  pay  losses  out  of  the 
funds  in  their  hands.  Such  attorneys  are  made  the  proper  persons  against 
whom  suit  should  be  brought,  and  each  of  the  underwriters  agrees  to  abide 
the  result  of  such  suit,  as  fixing  his  individual  liability.2 

Validity  of  Stipulation  to  Sue  Only  Attorneys.  —  The  validity  of  a  stipulation  to  sue 

only  the  attorneys  in  fact  of  the  association  has  been  several  times  drawn  in 
question,  and  it  has  been  determined  that  where  the  attorneys  in  fact  are  not 
themselves  underwriters,  such  a  provision  is  contrary  to  public  policy,  and 
void.3 


chise,  though  one  which  in  certain  instances 
under  section  54  of  the  Insurance  Law  might 
be  exercised  without  the  completion  of  cor- 
porate identity,  and  so  such  illegal  associa- 
tions might  be  dissolved  under  a  quo  warranto 
under  Code  Civ.  Pro.  N.  Y.,  §  1948.  People 
v.  Loew,  (Supm.  Ct.  Spec.  T.)  rq  Misc.  (N.  Y.) 
248,  23  Misc.  (N.  Y.)  574. 

1.  Attorneys  in  Fact  Also  Underwriters.  — 
Enterprise  Lumber  Co.  v.  Mundy,  62  N.  J.  L. 
16;  New  Jersey,  etc.,  Concentrating  Works  v. 
Ackermann,  6  N.  Y.  App.  Div.  540;  Lawrence 
v.  Schaefer,  20  N.  Y.  App.  Div.  80,  affirming 
(Supm.  Ct.  Tr.  T.)  19  Misc.  (N.  Y.)  239;  Gough 
v.  Satterlce,  32  N.  Y.  App.  Div.  33;  Stieglitz 
v.  Belding,  (Supm.  Ct.  App.  T.)  20  Misc.  (N. 
Y.)  297;  Ralli  v.  White,  (Supm.  Ct.  App.  T.) 
21  Misc.  (N.  Y.)  285. 

Trustee  of  Express  Trust.  —  In  Lawrence  v. 
Schaefer.  (Supm.  Ct.  Tr.  T.)  19  Misc.  (N.  Y.) 
239,  it  was  declared  by  Spring,  J.,  that  the 
attorneys  under  such  a  provision  were  trustees 
of  an  express  trust,  and  might  be  sued  as  such 
as  well  as  bring  actions  in  that  character. 

In  Knort  v.  Bates,  (C.  PI.  Gen.  T.)  14  Misc. 
CN.  Y.)  501,  it  was  declared  by  Pryor,  J.,  that 
under  the  code  a  trustee  of  an  express  trust 
may  sue  but  cannot  be  sued. 

In  Gough  v.  Satterlee,  32  N.  Y.  App.  Div. 
33,  Cullen,  J.,  declared  that  the  attorney  may 
be  considered  as  trustee  of  an  express  trust 
where  there  is  a  fund  in  his  hands  consisting 
of  the  original  deposit  and  the  accrued  pre- 
miums, but  that  where  no  such  fund  exists  he 
cannot  be  so  considered,  only  the  individual 
liability  of  the  underwriters  being  involved  in 
such  a  case. 

Attorney  in  Fact  Changed  —  Whom  to  Sue.  — 
The  proper  attorney  or  manager  against  whom 
to  bring  the  action  is  the  person  occupying 
that  position  when  the  liability  arises,  although 
he  may  not  appear  such  on  the  policy  as  is- 
sued. Wheelock  v.  Chapman,  34  N.  Y.  App. 
Div.  464. 

Power  of  Attorney  Sufficient  to  Authorize  Attor- 
ney in  Fact  to  Appeal.  —  Lowrey  v.  Bates, 
Supm.  Ct.  App.  T.)  26  Misc.  (N.  Y.)  407. 

2.  See  the  provisions  fully  set  out  in  State 
v.  Ackerman,  51  Ohio  St.  163.  All  these 
powers  are  not  always  vested  in  the  attorneys 


in  fact,  and  sometimes  the  attorneys  them- 
selves are  made  dependent  upon  an  advisory 
committee  of  the  members. 

Authority  to  Settle  and  Compromise.  —  Where 
power  to  settle  losses  and  compromise  and  de- 
fend claims  is  given  to  the  attorney  in  fact, 
every  settlement,  compromise,  or  satisfaction 
made  by  him  inures  to  the  benefit  and  ad- 
vantage of  all  the  underwriters,  and  may  be 
proved  in  an  action  against  one  of  them.  Cuff 
v.  Heine,  (Supm.  Ct.  App.  T.)  27  Misc.  (N.  Y.) 
498,  reversing  (N.  Y.  City  Ct.  Gen.  T.)  26 
Misc.  (N.  Y.)  859. 

Service  of  Proof  of  Loss.  —  Where  by  the 
policy  proof  of  loss  was  to  be  served  upon  the 
attorneys  in  fact  of  the  underwriters,  it  was 
held  that  proofs  of  loss  were  properly  served 
at  the  offices  of  the  association  on  the  attor- 
neys in  fact  who  were  openly  allowed  to  hold 
themselves  out  as  legally  representing  it. 
Walker  v.  Beecher,  (C.  PL  Gen.  T.)  15  Misc. 
N.  Y.)  149;  Ralli  v.  White,  (Supm.  Ct.  App. 
T.)  21  Misc.  (N.  Y.)  285,  affirming  (N.  Y.  City 
Ct.  Gen.  T.)  20  Misc.  (N.  Y.)  635.  See  also 
the  title  Fire  Insurance,  vol.  13,  p  335,  note 
1,  for  a  further  discussion  of  the  holding  in 
these  cases.  And  see  Compton  v.  Beecher,  17 
N.  Y.  App.  Div.  38,  for  sufficiency  of  service 
by  mail. 

Actions  Against   Attorneys  in  Fact.  —  This 

provision  applies  only  to  suits  on  the  policy. 
Board  of  Fire  Underwriters  v.  Whipple,  36 
N.  Y.  App.  Div.  49.  See  also  the  next  para- 
graph of  the  text,  and  as  to  the  conclusiveness 
of  a  judgment  in  such  an  action  in  a  subse- 
quent action  against  the  underwriters,  see 
infra,  this  title,  Rights  and  Liabilities  of  Indi- 
vidual Underwriters. 

3.  Attorneys  in  Fact  Not  Underwriters.  — 
Toronto  Bank  v.  Manufacturers,  etc.,  F. 
Assoc.,  63  N.  J.  L.  5,  where  Dixon,  J.,  said: 
"  The  law  indicates  who  may  be  sued  on  the 
contracts  of  private  persons,  and  in  that  law 
no  provision  exists  for  suing  an  attorney  on 
the  obligation  of  his  principal;  "  Knorr  v. 
Bates,  (C.  PI.  Spec.  T.)  12  Misc.  (N.  Y.)  395, 
affirmed  (C.  PI.  Gen.  T.)  14  Misc.  (N.  Y.)  501; 
Walker  v.  Beecher,  (C.  PL  Gen.  T.)  15  Misc. 
(N.  Y.)  149;  Ralli  v.  Hillyer.  (N.  Y.  City  Ct. 
Gen.  T.)  15  Misc.  (N.  Y.)692;  Farjeon  v.  Fogg, 
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IV.  Rights  and  Liabilities  of  Individual  Underwriters  --  on  the  Policy. 
—  Each  individual  underwriter  is  bound  severally  only,  by  the  signature  of  the 
attorneys  in  fact  appended  to  a  policy,  for  an  amount  determined  by  dividing 
the  total  amount  of  the  policy  by  the  number  of  underwriters  forming  the 
association.1  In  the  ordinary  case  of  a  solvent  society,  the  primary  fund  for 
the  payment  of  losses  incurred  on  the  policies  is  a  fund  contributed  by  the 
individual  members  and  placed  in  the  hands  of  the  manager  or  attorney  of  the 
association,  together  with  the  premiums  received  by  him.2  It  is  frequently 
stipulated  that  it  is  only  when  this  fund  has  been  exhausted  that  resort  may 
be'lnid  to  the  liability  of  the  individual  underwriters.3 

A  Joint  and  Several  Liability.  —  The  individual  underwriters  become  jointly  and 
severally  liable  for  an  assessment  in  the  nature  of  a  tax  levied  on  the  premiums 
in  the  hands  of  their  attorneys  in  fact.4 

When  Individual  Underwriters  May  Be  Sued.  —  However  the  courts  may  regard  a 

(Supm.  Cl.  Spec.  T.)  i6  Misc.  (N.  Y.)  219; 
Biggert  v.  Hicks,  (N.  Y.  City  Ct.  Gen.  T.)  18 
Misc.  (N.  Y.)  593. 

In  Several  English  Cases  it  has  been  held  that 
a  manager  appointed  for  a  mutual  insurance 
association  had  no  right  to  maintain  an  action 
for  the  contributions  due  from  the  members, 
although  it  was  altempted  by  a  power  of  attor- 
ney to  confer  such  authority  upon  him.  The 
decisions  were  based  on  the  ground  that  there 
was  no  privity  between  the  piaintiff  and  the 
defendant.  "  This  is  an  attempt,"  said  Mon- 
tague Smith,  J.,  in  Gray  v.  Pearson,  L.  R.  5 
C.  P.  576,  "  to  do  that  which  has  been  fre- 
quently and  fruitlessly  altempted  before,  viz., 
to  get  rid  of  the  difficulty  of  a  large  number 
of  persons  suing  in  their  own  names  —  to  ap- 
point a  public  officer  without  obtaining  an  Act 
of  Parliament  or  a  charter  of  incorporation." 
To  the  same  effect  is  Evans  v.  Hooper,  1  Q. 
R.  D.  45.  See  also  Hybart  v.  Parker,  4  C.  B. 
N.  S.  209,  93  E.  C.  L.  209. 

Action  Allowed  Against  Attorney  Not  Under- 
writer.—  In  Leiter  v.  Beecher,  2  N.  Y.  App. 
Div.  577,  the  maintenance  of  an  action  against 
such  attorney  in  fact  was  allowed,  the  court 
holding  that  there  was  nothing  in  the  clause 
in  question  to  oust  the  court  of  jurisdiction. 
This  case  was  decided  on  demurrer  to  the  com- 
plaint, which  contained  clauses  under  which 
the  defendants,  the  attorneys  in  fact,  were 
personally  liable. 

The  ruling  was  followed  in  Compton  v. 
Beecher,  17  N.  Y.  App.  Div.  38. 

In  another  case  in  this  court,  the  defendants 
were  in  fact  underwriters,  but  the  reasoning 
of  the  opinion  indicated  that  the  same  conclu- 
sion would  have  been  reached  had  the  fact 
been  otherwise.  Lawrence  v,  Schaefer,  20  N. 
Y.  App.  Div.  80,  affirming  (Supm.  Ct.  Tr.  T.) 
19  Misc.  (N.  Y.)  239. 

1.  Liability  Several.  —  See  Enterprise  Lumber 
Co.  v.  Mundy,  62  N.  J.  L.  16;  People  v.  Loew, 
(Supm.  Ct.  Spec.  T.)  19  Misc.  (N.  Y.)  248,  23 
Misc.  (N.  Y.)  574;  Ralli  v.  White,  (Supm.  Ct. 
App.  T.)  21  Misc.  (N.  Y.)  293.  See  also  the 
articles  ~>i  agreement  of  any  Lloyd's. 

In  State  v.  Ackerman,  51  Ohio  St.  196,  the 
court  said:  "  If  some  of  the  members  become 
insolvent  and  their  contribution  is  exhausted 
in  losses,  or  otherwise,  the  policy  shall  be  en- 
forceable against  the  others  only  for  an  aliquot 
part,  equal  to  the  proportion  of  the  solvent  to 
the  insolvent  members." 


"  For  a  liability  sustained  under  a  policy 
issued  by  the  association  each  underwriter  is 
only  liable  individually  for  a  fixed  amount, 
and  in  no  case  is  liable  for  the  whole  or  any 
part  of  another  underwriter's  liability."  Per 
McLaughlin,  J.,  in  Board  of  Fire  Underwriters 
v.  Whipple,  36  N.  Y.  App.  Div.  49. 

Liability  for  Partial  Loss.  —  The  liability 
under  a  Lloyd's  policy  of  an  individual  under- 
writer on  a  partial  loss  is  not  merely  his  pro- 
portionate part  of  the  partial  loss,  but  the 
whole  of  the  amount  for  which  he  can  be  held 
liable  under  the  policy;  and  if  he  pays  more 
than  the  proportionate  part  which  would  be 
due  from  him  upon  the  partial  loss,  he  may 
recover  over  from  his  fellow  underwriters. 
McAllister  v.  Hoadley,  76  Fed.  Rep.  1000; 
Sumner  v.  Piza,  91  Fed.  Rep.  677. 

Misjoinder  of  Parties.  —  See  Straus  v.  Hoad- 
ley, 23  N.  Y.  App.  Div.  360.  When  objection 
waived,  see  Isear  v.  Hoadley,  44  N.  Y.  App. 
Div.  161. 

2.  Primary  Fund.  —  Enterprise  Lumber  Co. 
v.  Mundy,  62  N.  J.  L.  16;  Gough  v.  Satterlee, 
32  N.  Y.  App.  Div.  33;  Lowrey  v.  Bates,  (Supm. 
Ct.  App  T.)  26  Misc.  (N.  Y.)  407;  State  v. 
Ackerman,  51  Ohio  St.  163. 

Total  Liability  Limited,  —  In  Gough  v.  Satter- 
lee, 32  N.  Y.  App.  Div.  33,  and  State  v.  Acker- 
man, 51  Ohio  St.  163,  the  instrument  under 
which  the  association  was  organized  endeav- 
ored to  limit  the  individual  liability  of  the 
members  to  the  amount  contributed  by  them, 
or  to  a  certain  amount  in  excess  thereof.  In 
the  former  case  this  provision  was  not  passed 
on;  in  the  latter  it  was  declared  to  be  invalid 
in  an  unincorporated  association.  See  also 
Enterprise  Lumber  Co.  v.  Mundy,  62  N.  J. 
L,  16. 

3.  See  Enterprise  Lumber  Co.  v.  Mundy,  62 
N.  J.  L.  16;  Lowrey  v.  Bates,  (Supm.  Ct.  App. 
T.)  26  Misc.  (N.  Y.)  407;  Gough  v.  Satterlee, 
32  N.  Y.  App.  Div.  33. 

Other  forms  of  Lloyd's  policies  seem  abso- 
lutely to  prohibit  the  bringing  of  a  suit  upon 
the  policy  itself  against  any  but  the  attorney 
in  fact.  See  Lawrence  v.  Schaefer,  (Supm.  Ct. 
Tr.  T.)  19  Misc.  (N.  Y.)  239. 

4.  Tax  on  Premium  Joint  and  Several  Lia- 
bility. —  Board  of  Fire  Underwriters  v.  Whip- 
ple, 36  N.  Y.  App.  Div.  49,  2  N.  Y.  App.  Div. 
36r.  In  the  report  first  cited  the  court  said: 
"  In  issuing  a  policy  all  the  underwriters  act 
together,  and  their  united  act  is  the  act  of  the 
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provision  in  the  policy  requiring  that  suits  be  brought  against  the  attorneys  in 
fact,  they  have  been  careful  that  such  provisions  should  not  be  made  instru- 
ments of  fraud  in  enabling  the  individual  underwriters  to  escape  liabilities 
justly  assumed,  and  the  principles  of  estoppel  have  been  liberally  applied  as 
against  merely  technical  pleas,  designed  to  enable  the  insurers  to  escape  all 
liability.1 

An  Action  to  Enforce  a  Judgment  recovered  against  the  attorney  in  fact  may  be 

brought  against  the  individual  underwriter.2 


LOAD.  —  See  note  3. 

association.  The  contract  of  insurance  is  a 
contract  of  the  association,  and  Ihe  premiums 
received  belong  to  the  association." 

1.  Individual  Liability  Not  Affected  by  In- 
validity of  Condition  as  to  Suit.  —  The  con- 
tractual liability  of  the  individual  underwriters 
is  not  destroyed  by  the  invalidity  of  the  pro- 
vision requiring  that  suits  be  brought  against 
the  attorneys  in  fact.  Knoir  v.  Bates,  (C.  PI. 
Spec.  T.)  12  Misc.  (N.  V.)  395. 

Where  the  Attorneys  in  Fact  Had  Been  Several 
Times  Changed,  so  that  ihe  insuted  would  have 
to  decide  at  his  peril  whom  to  sue,  it  was  held 
that  the  insurers  could  not  object  that  the 
underwriters  were  sued  rather  than  the  attor- 
neys in  fact.  American  Lucol  Co.  v.  Blanch- 
ard,  (Supm.  Ct.  Tr.  T.)  26  Misc.  (N.  Y.)  315, 
affirmed  sub  nom.  American  Lucol  Co.  v.  Lowe, 
41  N.  Y.  App.  Div.  500,  upon  the  ground  that 
there  were  no  attorneys  in  fact  representing 
the  underwriters  at  the  beginning  of  the 
action,  and  therefore  the  condition  was  not  - 
binding. 

New  Attorneys  Not  Underwriters.  —  The  un- 
derwriters are  estopped  to  set  up  the  defense 
that  the  action  was  not  brought  against  the 
attorneys  in  fact  where  since  the  issuance  of 
the  policy  the  attorneys  have  been  changed, 
and  the  new  attorneys  are  not  in  fact  insurers. 
Ralli  v.  White,  (N.  Y.  City  Ct.  Gen.  T.)  20 
Misc.  (N.  Y.)  635,  affirmed  (Supm.  Ct.  App.  T.) 
21  Misc.  (N  .  Y.)  285. 

Effect  of  Satisfaction  of  Judgment  Against  Attor- 
ney in  Fact.  —  Where  the  plaintiff  has  sued  the 
attorney  in  fact  for  the  amount  only  for  which 
he  is  individually  liable  as  underwriter,  and 
has  recovered  judgment,  the  satisfaction  of 
such  judgment  by  the  attorney  in  fact  consti- 
tutes a  bar  to  any  further  action  against  the 
other  underwriters  upon  their  individual  lia- 
bilities. McCredy  v.  Thrush,  37  N.  Y.  App. 
Div.  465. 

2.  Suit  to  Enforce  Judgment.  —  Lawrence  v. 
Schaefer,  (Supm.  Ct.  Tr.  T.)  19  Misc.  (N.  Y.) 
239.  See  also  Peabody  v.  Germain,  40  N.  Y. 
App.  Div.  146;  Conant  v.  Jones,  50  N.  Y.  App. 
Div.  336.  But  see  Lowrey  v.  Bates,  (Supm. 
Ct.  App.  T.)  26  Misc.  (N.  Y.)  407,  where  it  was 
held  that  an  action  for  costs  of  an  appeal  taken 
by  the  attorney  in  fact  could  not  be  sustained 
against  an  individual  underwriter,  it  not  hav- 
ing been  shown  that  the  plaintiff  endeavored 
to  collect  his  costs  by  execution  or  complied 
with  the  conditions  precedent  in  the  policy  . 

Judgment  Against  Attorney  Conclusive.  —  The 
judgment  rendered  against  the  attorney  in 
fact  in  an  action  brought  against  him  as 
representing  the  interests  of  all  ihe  under- 
writers is  conclusive  in  an  action  brought 
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against  one  of  the  underwriters  to  enforce  the 
judgment,  not  only  as  to  every  matter  which 
was  actually  litigated  in  the  suit,  but  as  to 
every  fact  which,  if  set  up,  would  have  consti- 
tuted a  defense  upon  the  policy,  although  use 
of  it  was  not  made.  Conant  v.  Jones,  50  N. 
Y.  App.  Div.  336.  But  see  Enterprise  Lumber 
Co.  v.  Mundy,  62  N.  J.  L.  16,  where  it  was 
held  that  the  judgment  against  the  attorney  in 
fact  was  valid  in  a  suit  against  an  individual 
underwriter  only  for  the  purposes  expressed 
in  the  condition  precedent  in  the  policy,  in 
order  to  reach  certain  funds  in  the  hands  of 
the  attorney  in  fact,  and  as  a  condition  prece- 
dent required  by  the  contract  of  insuiance 
in  order  to  establish  the  liability  of  the  defend- 
ant (saving  any  defense  which  he  might  have 
to  the  action  in  other  respects),  to  be  enforced 
against  him  by  an  ordinary  action  at  law. 

Character  of  Issues  Involved  in  Litigation.  —  In 
Gough  v.  Satterlee,  32  N.  Y.  App.  Div.  33,  it 
was  held  that  in  a  suit  against  a  single  under- 
writer or  the  attorney  in  fact  for  the  associa- 
tion, the  only  issues  involved  are  the  liability 
of  the  defendant  personally  on  his  contract  or 
as  trustee  of  an  express  trust,  and  that  it  is 
not  within  the  power  of  the  court  to  adjudicate 
other  issues  which  may  arise  as  to  other  un- 
derwriter.', but  are  not  involved  in  the  case  at 
bar;  and  this  though  the  contract  itself  pro- 
vides for  the  determination  in  an  action  against 
the  attorneys  of  the  respective  liabilities  of 
the  several  underwriters.  Said  the  court: 
"  Courts  *  *  *  are  required  by  law  to  de- 
cide only  such  controversies  as  are  brought 
before  them  by  regular  legal  proceedings,  and 
then  only  the  controversies  of  the  parties  to 
the  proceedings." 

3.  Per  Load  of  Two  Tons.  —  A  written  agree- 
ment for  drawing  stone  "  at  the  rate  of  one 
dollar  and  twenty-five  cents  per  load  of  two 
tons  each  "  fixes  the  rate  by  the  ton  without 
regard  to  the  number  of  tons  actually  drawn 
in  one  load,  and  cannot  be  varied  by  oral  evi- 
dence. Huntley  v.  Woodward,  g  Gray  (Mass.) 
86,  in  which  case  Shaw,  C.  J.,  said:  "  The 
whole  clause  is  to  be  taken  together,  '  at  the 
rate  of  one  dollar  and  twenty-five  cents  per 
load  of  two  tons  each.'  The  words  '  two  tons  ' 
show  what  was  to  be  considered  a  load." 

Highways.  (See  generally  the  title  High- 
ways, vol.  15,  p.  343.)  —  A  statute  provided 
that  if  a  load  did  not  exceed  ten  thousand 
pounds  in  weight,  the  town  should  be  responsi- 
ble for  all  damages  arising  from  the  insuffi- 
ciency of  its  highways.  It  was  held  that  in 
determining  what  constituted  a  load  within 
the  meaning  of  the  statute,  reference  should 
be  had  only  to  the  material  placed  upon  the 
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LOAF.  —  See  note  i. 

LOAN  —  LEND  —  LENT,  ETC.  (Sec  also  the  titles  INVESTMENTS,  vol.  17, 
p.  423;  Limitation  of  Actions,  ante;  Loans,  post;  Pledge  and  Col- 
lateral SECURITY;  USURY.)  —  To  lend  is  to  grant  to  another  for  tem- 
porary use  on  the  express  or  implied  condition  that  the  thing  shall  be  returned  ; 
as,  to  lend  a  book.*    To  loan  implies  that  a  thing  is  delivered  to  another  for 


carriage  and  designed  for  removal  from  one 
place  to  another,  and  not  to  the  carriage  itself 
or  to  anything  used  or  employed  simply  as 
means  by  which  the  removal  or  transportation 
of  the  material  was  affected.  Howe  i>.  Castle- 
ton,  25  Vt.  166. 

But  in  Dexter  v.  Canton  Toll-Bridge  Co.,  79 
Me.  567,  the  court  distinguished  Howe  v. 
Castleton,  25  Vt.  162,  holding  that  where  a 
statute  applied  to  any  loaded  wagon,  the 
weight  whereof  exceeded  forty-five  hundred 
pounds,  the  weight  of  the  driver  must  be  taken 
into  consideration  in  determining  the  weight 
of  the  load. 

Loading.  —  For  the  construction  of  this  term 
as  used  in  the  English  Factory  and  Workshop 
Act  of  1895,  see  Stuart  v.  Nixon,  (1901)  A. 
C.  89. 

"  Load  More  than  Her  Registered  Tonnage."  — 

In  a  policy  of  insurance  on  a  ship,  a  warranty 
"  not  lo  load  more  than  her  registered  ton- 
nage "  with  either  or  all  of  certain  articles,  in- 
cluding coal,  applies  only  to  articles  laden  as 
cargo,  and  is  not  broken  by  taking  on  board, 
besides  that  amount  of  the  prohibited  articles 
as  cargo,  a  quantity  of  coil  for  dunnage,  when 
a  suitable  material,  actually  and  in  good  faith 
used,  and  no  more  than  is  reasonably  neces- 
sary for  that  purpose,  even  if  freight  is  received 
for  its  carriage.  Thwing  v.  Great  Western 
Ins.  Co.,  103  Mass.  401,  the  court  saying: 
"  The  true  meaning  and  whole  effect  of  the 
warranty,  in  our  opinion,  are  to  forbid  the 
loading  of  an  amount  greater  lhan  the  pro- 
hibited articles  as  cargo  in  a  ship  properly 
fitted  to  receive  it."  See  also  the  title  Marine 
Insurance,  post. 

English  Railway  Act.  —  Under  the  English 
Regulation  of  Railways  Act  of  1873,  which 
enacted  that  it  should  be  lawful  for  a  company 
to  charge  a  reasonable  sum  for  loading  and 
unloading,  it  was  held  that  the  words  loading 
and  "  unloading  "  were  used  in  their  ordinary 
sense,  and  were  not  applicable  to  things  which 
have  their  own  proper  words  to  describe  them. 
Kempson  v.  Great  Western  R.  Co.,  4  R.  & 
Can.  T.  Cas.  426. 

Charter  Parties  —  Demurrage.  —  For  the  mean- 
ing of  such  terms  as  "  loading  excepted," 

loading  in  turn,"  "  loading  with  customary 
dispatch,"  etc.,  see  the  titles  Contracts  of 
Affreightment  and  Charter-Parties,  vol.  7, 
p.  156;  Demurrage,  vol.  9,  p.  220. 

It  has  been  held  that  to  load  a  cargo  means 
actually  to  put  it  on  board;  and  where  a 
charter-party  provides  that  there  shall  be  no 
demurrage  where  an  accident  pievents  the 
loading,  circumstances  preventing  the  cargo 
from  being  brought  to  the  place  of  loading  are 
not  within  the  exception.  Grant  v.  Coverdale, 
9  App.  Cas.  470;  Stephens  t.  Harris,  57  L.  J. 
Q.  B.  203,  4  Times  Rep.  11 

Loading  Off  Shore  Prohibited.  (See  generally 
the  title  Marine  Insurance,  post.)  —  A  poliry 


of  insurance  had  printed  on  the  margin  the 
words  "  loading  off  shore  prohibited."  It  was 
held  that  this  prohibition  did  not  extend  to 
loading  from  a  bridge  pier.  Johnson  v. 
Northwestern  Nat.  Ins.  Co.,  39  Wis.  91. 

From  the  Loading.  —  The  insurance  on  a  ves- 
sel was  to  begin  "  from  the  loading  of  the  said 
vessel."  It  was  held  that  "from  the  loading  " 
meant  from  the  completion  of  the  loading. 
Jones  v.  Neptune  Marine  Ins.  Co.,  L.  R.  7 
Q.  B.  702. 

Risk  Suspended  While  Loading.  —  A  policy  of 
insurance  provided  that  the  risk  should  be 
suspended  while  "  the  vessel  is  at  Baker's 
Island  loading."  On  the  question  whether 
the  clause  meant  while  the  vessel  was  at 
Baker's  Island  for  the  purpose  of  loading,  or 
while  it  was  at  such  island  actually  loading, 
the  court  gave  the  former  construction  to  the 
clause,  although  admitting  that  a  strictly 
literal  construction  would  favor  the  latter 
meaning.  Reed  v.  Merchants'  Mut.  Ins.  Co., 
95   U.  S.  23. 

Pilot.  (See  generally  the  title  Pilots.)  — 
The  word  loading,  within  an  English  statute 
providing  that  a  vessel  should  take  a  pilot 
when  loading  or  discharging  at  any  place 
within  a  certain  district,  was  held  not  to  refer 
merely  to  taking  cargo  on  board.  Therefore, 
when  a  steamer  anchored  in  a  harbor  and  took 
on  board  twenty  tons  of  coal  for  the  purposes 
of  the  voyage,  it  was  held  that  she  was  not 
exempt  from  the  obligation  to  employ  a  pilot. 
The  Winston,  9  P.  D.  85,  affirming  8  P.  D.  176. 

Landed  and  Loaded.  —  See  Kingslon-upon- 
Hull  Dock  Co.  v.  La  Marche,  8  B.  &  C.  53,  15 
E.  C.  L.  153, 

Loading  and  Unloading  —  Carriers  of  Live  Stock. 
—  See  Sisson  v.  Cleveland,  etc.,  R.  Co.,  14 
Mich.  500;  American  Transp.  Co.  v.  Moore,  5 
Mich.  368;  Hawkins  v.  Great  Western  R.  Co., 
17  Mich.  62.  And  see  the  title  Carriers  of 
Live  Stock,  vol.  5,  pp.  447,  453. 

Loaded  Firearms.  —  Sending  a  tin  box  filled 
with  gunpowder  and  peas  to  a  person,  so  con- 
trived that  the  recipient  shall  set  fire  to  the 
powder  by  opening  the  box,  is  not  attempting 
to  discharge  certain  loaded  firearms.  Rex  v. 
Mountford,  1  Moody  141. 

In  Rex  v.  Harris,  5  C.  &  P.  159,  24  E.  C.  L. 
254,  it  was  held  that  a  pistol  loaded  with  gun- 
powder and  balls,  but  with  its  touchhole 
plugged  so  that  it  could  not  possibly  be  fired, 
was  not  a  loaded  arm. 

A  flintlock  gun  from  which  the  flint  had 
dropped  out  has  been  held  not  to  be  a  loaded 
arm.  Reg.  v.  Lewis,  9  C.  &  P.  523,  38  E.  C. 
L.  207.  And  so  of  a  gun  which  was  not 
primed.  Rex  v.  Carr,  R.  &  R.  C.  C.  377;  Reg. 
v.  Gamble.  10  Cox  C.  C.  545. 

1.  Loaf  Sugar  —  Revenue  Laws.  —  See  U.  S. 
Breed,  1  Sumn.  (U.  S.)  162,  and  see  the  title 
Rfvenuf.  Laws. 

2.  Delivery.  —  Kelley  v.  Lewis,  4  W.  Va.  461; 
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use  without  reward  and  to  be  returned 
applied  to  money.58 

Elton  v.  Markham,  20  Barb.  (N.  Y.)  348, 
quoting  Webster's  Diet,  and  holding  that  the 
allegation  that  the  plaintiff  lent  the  watch  to 
the  defendant  implied  a  delivery  of  the  watch 
tG  the  defendant  and  his  promise  to  return  it. 

1.  Bailment.    (See  also  the  title  Loans,  post.) 

—  Coker  v.  State,  91  Ala.  94;  Booth  v  Terrell, 
16  Ga.  25;  Elton  v.  Markham,  20  Barb.  (N.  Y.) 
348;  Nichols  v.  Fearson,  7  Pel.  (U  S.)  109. 

2.  See  Kinney  v.  Hynds,  7  Wyo.  31. 

A  loan,  in  general,  implies  that  a  thing  is 
lent  without  a  reward;  but  in  some  cases  a 
loan  may  be  for  a  reward,  as  the  loan  of 
money.  See  Nichols  v.  Fearson,  7  Pet.  (U.  S.) 
109.  See  also  Payne  v.  Gardiner,  29  N.  Y. 
167. 

It  is  not  necessary  to  create  a  loan  that 
there  should  be  in  veiy  terms  an  application 
to  borrow  and  an  agreement  to  lend.  "  Every 
advancement  of  money,  for  the  accommoda- 
tion of  another,  to  be  repaid  to  the  person 
making  the  advance,  by  the  person  receiving 
it,  or  by  any  person  for  him,  or  by  or  out  of 
his  funds,  is  literally  and  legally  a  loan  of 
money."  Freeman  v.  Britlin,  17  N.  J.  L.  206. 
See  also  Fireday  v.  Wightwick,  1  Tomlyn  250; 
Watkins  v.  Taylor,  3  Munf.  (Va.)  595. 

"A  loan  is  said  to  be  that  which  is  furnished 
for  temporary  use,  with  a  condition  that  it 
shall  be  returned  or  its  equivalent,  with  a  com- 
pensation for  the  use."  Rodman  v.  Munson, 
13  Barb.  (N.  Y.)  75. 

Stipulation  to  Repay.  —  To  constitute  a  loan 
there  should  be  a  stipulation  on  the  part  of  the 
borrower  that  he  should  either  repay  the 
principal  himself  or  procure  its  repayment. 
Byrne  v.  Kennifeck,  I  Batty  273. 

Loan  in  the  Sense  of  Borrow.  —  Cincinnati 
German  Bldg.  Assoc.  No.  3  v.  Flach.  1  Cine. 
Super.  Ct.  469;  Masse}'  v.  Citizens  Bldg.,  etc., 
Assoc.,  22  Kan.  631. 

Advances.  (See  also  Advance — Advances, 
vol.  1,  p.  757.)  —  For  "advances"  held  to 
include  a  loan,  see  Nolan  v.  Bolton,  25  Ga. 
355- 

For  loaned  and  "  advanced  "  used  inter- 
changeably in  wills,  see  Wright's  Appeal,  89 
Pa.  St.  70,  93  Pa.  St.  87. 

Same  —  "  Loans  Advanced  and  Premiums  Bid." 

—  For  the  construction  of  this  phrase  in  a 
statute  regulating  building  and  loan  associa- 
tions, see  Parker  v.  U.  S.  Building,  etc., 
Assoc.,  19  W.  Va.  777.  See  generally  the  title 
Building  and  Loan  Associations,  vol.  4,  p. 
999. 

Annuities.  —  In  Firedav  v.  Wightwick,  1 
Tomlyn  250,  where  money  was  advanced  on 
the  purchase  of  an  annuity,  the  payments  of 
which  depended  on  no  contingency,  so  that  in 
the  end,  if  those  payments  were  made,  the 
person  advancing  the  money  would  have  his 
purchase  money  refunded  with  more  than 
five  per  cent,  interest,  it  was  held  that  the 
transaction  was  a  loan  and  that  the  contract 
was  usurious.    See  also  the  title  Usury. 

Collections.  —  A  certificate  of  stock  in  a 
national  bank  contained  the  provision  that  the 
stock  was  not  transferable  until  all  loans  by 
the  bank  to  the  stockholder  had  been  paid.  It 
was  held  that  a  debt  due  from  a  stockholder 


in  specie*  except  where  the  term  i:; 


arising  from  collections  made  by  him  for  the 
bank  was  a  loan  within  the  meaning  of  the 
act.  Conklin  v.  Oswego  Second  Nat.  Bank, 
45  N.  Y.  655. 

Credit.  —  In  Day  v.  Cohen,  165  Mass.  304,  a 
statute  providing  that  no  mortgage  of  house- 
hold furniture  made  to  secure  a  loan  should 
be  valid,  except  under  certain  conditions,  was 
held  not  to  apply  to  a  purchase-money  mort- 
gage of  furniture.  The  court  said:  "  While 
in  a  broad  sense  of  the  word  the  credit  given 
for  the  price  of  goods  sold  may  be  called  a 
loan,  it  is  not  a  loan  in  the  ordinary  and  usual 
sense  of  the  word,  and  we  think  it  is  not  a 
loan  within  the  meaning  of  the  statute."  See 
also  Henry  v.  Thompson,  1  Minor  (Ala.) 
225. 

Loaning  Credit.  (See  also  the  title  Munici- 
pal Aid.)  —  To  allow  a  county  to  loan  its 
credit  to  a  railroad  company  is  virtually  allow- 
ing a  donation,  because  the  right  to  loan  its 
credit  must  involve  the  right  to  pay  any  lia- 
bilities which  may  be  incurred  by  that  means. 
Gibson  v.  Mason,  5  Nev.  284. 

In  Darby  v.  Wright,  3  Blatchf.  (U.  S.)  178. 
it  was  said:  "  But  I  cannot  perceive  that  the 
credit  of  the  state  is  given  or  loaned  when  the 
stale  has  assumed  no  debt  and  has  incurred 
no  obligation,  present  or  prospective,  absolute 
or  contingent." 

"  In  my  judgment,  a  municipality  '  loans 
its  credit  '  to  a  railway  company,  within  the 
meaning  of  the  constitutional  provision  here 
involved,  whenever  it  issues  its  bonds  to  assist 
such  company  in  building  its  road  or  any  part 
of  it,  or  to  assist  it  in  erecting  shops  which 
are  necessary  or  useful  in  operating  its  road. 
Taylor  v.  Ross  Counly,  23  Ohio  St.  22,  79; 
Pennsylvania  R.  Co.  v.  Philadelphia,  47  Pa. 
St.  194."  Jarrott  v.  Moberly,  5  Dill.  (U.  S.) 
258. 

Deposit  and  Loan.  (See  generally  the  title 
Deposit,  vol.  9,  p.  279.)  —  In  Law's  Estate. 
144  Pa.  St  507,  it  was  said:  "A  deposit  is 
where  a  sum  of  money  is  left  with  a  banker 
for  safe  keeping,  subject  to  order,  and  payable 
not  in  the  specific  money  deposited,  but  in  an 
equal  sum.  It  may  or  may  not  bear  interest, 
according  to  the  agreement.  Whilst  the  rela- 
tion between  the  depositor  and  his  banker  is 
that  of  debtor  or  creditor  simply,  the  transac- 
tion cannot,  in  any  proper  sense,  be  regarded 
as  a  Ion ir,  unless  the  money  is  left,  not  for  safe 
keeping,  but  for  a  fixed  period  at  interest,  in 
which  case  the  transaction  assumes  all  the 
characteristics  of  a  loan."  And  in  the  follow- 
ing cases  deposit  and  loan  were  distinguished 
State  v.  Orleans  First  Nat.  Bank,  88  Fed.  Rep. 
951;  Moulton  v.  McLean,  5  Colo.  App.  454; 
Comstock  v.  Gage,  91  111.  338;  Long  v.  Straus. 
107  Ind.  94;  State  v.  Rubey,  77  Mo.  620; 
State  v.  Hill,  47  Neb.  456;  Smiley  v.  Fry,  ico 
N.  Y.  265;  Allibone  v.  Ames,  9  S.  Dak.  74. 
See  also  Payne  v,  Gardiner,  29  N.  Y.  167. 

Where  money  is  deposited  in  a  bank  on  an 
open  account,  subject  to  check  of  the  depos- 
itor, and  not  received  as  a  special  deposit  —  the 
bank  agreeing  to  pay  interest  on  the  money  — 
the  transaction,  although  called  a  "  deposit, 
is  in  substance  and  legal  effect  a  loan.  State 
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Lend  and  Loan  in  the  Sense  of  Give  and  Gift.  —  The  word  "lend  "  used  in  a  will  in 
reference  to  a  devise  or  bequest  is  generally  construed  as  "  give  "  (and  the 
word  "loan"  as  "gift"),  unless  it  is  manifest  from  the  terms  of  the  will  that 


v.  Bartley,  39  Neb.  353,  J Allowing  State  v.  Keim, 
8  Neb.  63. 

But  in  State  v.  Orleans  First  Nat.  Bank,  88 
Fed.  Rep.  951,  where  a  state  treasurer  placed 
money  in  a  national  bank  subject  to  check,  it 
was  held  that  the  transaclion  was  a  deposit 
and  nol  a  loan,  although  the  bank  agreed  to 
pay  interest  on  daily  balances.  See  the  title 
Banks  and  Banking,  vol.  3,  p.  826. 

By  the  Currency  Act  of  June  3,  1864,  national 
banks  were  expressly  prohibited  from  making 
any  f««>i  or  discount  on  the  security  of  the 
shares  of  their  own  capital  stock.  In  South 
Bend  First  Nat.  Bank  v.  Lanier,  11  Wall.  (U. 
S.)  369,  it  was  held  that  a  deposit  of  money  is 
nothing  but  a  loan  of  money,  and  is  within 
both  the  letter  and  the  spirit  of  the  provision, 
whether  interest  be  or  be  not  obtained,  and 
that  a  contract  pledging  the  stock  of  a  national 
bank  to  it  as  security  for  loans  was  illegal. 
See  also  Marine  Bank  v.  Fulton  Bank,  2  Wall. 
(U  S.)  256. 

Where  money  was  deposited  by  the  plain- 
tiff with  the  defendants  as  a  special  deposit, 
and  the  parties  subsequently  agreed  that  the 
plaintiff  should  lend  and  the  defendants  bor- 
row the  money,  it  was  held  that  the  loan  was 
complete  if  nothing  remained  to  be  done  at 
any  future  time,  and  that  the  defendants  were 
liable  although  subsequently  robbed  of  the 
money.    Chiles  7'.  Garrison,  32  Mo.  475. 

Deposits  on  Loan.  —  A  building  association 
was  authorized  to  raise  by  monthly  subscrip- 
tions and  deposits  on  loan  a  fund  to  make 
advances  to  members.  It  was  held  that  by 
deposits  on  loan  were  not  meant  the  subscrip- 
tions of  members,  but  that  the  society  was 
authorized  to  receive  the  money  on  deposits, 
by  way  of  loan,  from  outside  creditors.  ///  re 
Mutual  Aid  Permanent  Ben.  Bldg.  Soc,  29 
Ch.  D.  182. 

Discount  and  Loan.  —  See  Discount,  vol.  9, 
p.  468  rt  seq. 

Extension  of  Loan  Held  Equivalent  to  a  Loan  of 
Money.  —  Kendig  v.  Linn,  47  Iowa  63.  See 
also  Diercks  v.  Kennedy,  16  N.  J.  Eq.  210;  Mc- 
Adams  v.  Randolph,  41  N.  J.  L.  219;  Manners 
v.  Postan,  3  B.  &  P.  343:  Hogg  v.  Ruffner, 
1  Blackf.  (U.  S.)  115.  And  see  generally  the 
title  Usury. 

Foroearanoe  and  Loan  Distinguished.  —  See 
Forbearance,  vol.  13,  p.  739. 

Incumbrance  and  Loan  Distinguished  —  In 
Norris  v.  Bradford,  4  Ala.  203,  it  was  held  that 
a  loan  was  not  an  incumbrance  within  the 
meaning  of  Aik.  Dig.  207,  §  4. 

Indebtedness  and  Loan.  —  See  Indebted  —  In- 
debtedness, vol.  16,  p.  162. 

Lending  an  Acceptance.  —  "The  only  real 
question  is,  what  was  the  contract  into  which 
the  defendant  entered  when  he  asked  the  plain- 
tiff to  lend  him  his  acceptance?  The  intention 
of  the  parties  to  that  contract  must  be  taken  to 
be  that  the  defendant  should  be  considered  as 
the  real  acceptorof  the  bill,  and  should  do  that 
which  a  real  acceptor  ought  to  do,  that  is.  take 
up  the  bill  when  it  becomes  due.  Lending 
an  acceptance  is  a  well-known  phrase,  and  is 


always  understood  in  the  sense  I  have  stated." 
Reynolds  v.  Doyle,  1  M.  &  G.  753,  39  E.  C.  L. 
638.  See  also  1  he  title  Accommodation  Pater, 
vol.  1,  p.  352. 

Loan  on  Pledge  of  Stock.  —  "A  loan  or  discount 
on  a  pledge  of  stock  is  an  expression  of  mer- 
cantile origin,  and  is  understood  to  mean  a 
loan  or  discount  where  the  stock  of  the  person 
for  whose  benefit  it  is  made,  or  that  of  an- 
other, is  expressly  and  specifically  pledged  ai 
the  time  for  its  repayment  It  would  seem 
to  imply,  also,  that  that  should  be  the  only 
security  then  given,  and  we  should  hardly  un- 
derstand that  a  loan  was  made  on  a  pledge  of 
stock  where  other  security  was  also  taken. 
Still  we  would  not  say  that  the  phrase  in  ques- 
tion would  not  apply  to  such  a  case."  Van- 
sands  v.  Middlesex  County  Bank,  26  Conn. 
158.  See  generally  the  titles  Pledges  and 
Collateral  Security;  Stock. 

Lending  Pistol  to  Minor.  —  A  statute  made  it 
a  misdemeanor  to  sell,  give,  or  lend  a  pistol  to 
any  male  minor.  In  construing  this  statute  in 
Coleman  v.  State,  32  Ala.  582,  the  court  said: 
"A  man  lends  a  pistol,  within  the  meaning  of 
the  act.  when,  having  in  his  drawer,  and  un- 
der his  control,  the  pistol  of  an  absent  owner, 
on  the  application  of  a  male  minor  to  lend  him 
the  pistol  he  permits  him  to  take  it  from  the 
drawer  and  carry  it  away,  directing  him  that 
it  should  be  returned  within  a  certain  short 
period,  at  the  expiration  of  which  time  the 
owner  was  expected  to  return  and  call  for  it. 
See  Webster's  Dictionary,  and  the  meaning  of 
lend  there  given." 

Maritime  Loan.  (See  also  the  title  Bottomry 
and  Respondentia,  vol.  4,  p.  736.)  —  In  The 
Brig  Draco,  2  Sumn.  (U.  S.)  183,  it  was  said: 
"  The  definition  of  Polhier,  which  is  adopted 
by  Emerigon,  is  quite  as  comprehensive.  The 
contract  of  maritime  loan  {a  la  grosse  aventure), 
sajs  he,  is  a  contract  by  which  the  lender 
lends  to  the  borrower  a  certain  sum  of  money 
upon  condition  that  in  case  the  loss  of  the 
effects  on  account  of  which  it  is  lent  taking 
place  by  any  peril  of  the  sea,  or  superior  force 
{pis  major),  the  lender  shall  not  be  repaid,  un- 
less to  the  amount  of  what  shall  remain. 
Polhier,  Trait6  du  Prel  a  la  Grosse  Aventure, 
art.  1,  n.  I.  *  *  *  Thus,  Pothier  says,  five 
things  compose  the  essence  of  the  contract: 
(1)  that  money  should  be  lent;  (2)  that  there 
should  be  one  or  more  things  upon  which  the 
loan  should  be  made  (to  contradistinguish  it 
from  a  mere  wager  on  the  voyage,  which  the 
French  law  inhibits);  (3)  that  there  should 
be  risks,  to  which  the  things  are  exposed,  to 
be  borne  by  the  'lender;  (4)  a  stipulated  pay- 
ment should  be  made  by  the  borrower  for  the 
loan,  in  case  of  a  successful  arrival,  as  a  price 
for  the  risks  run,  which  is  called  maritime 
profit;  (5)  and  there  should  be  the  agreement 
of  the  parties  upon  all  these  things." 

Mortgage  for  Pre-existing  Debt.  —  In  Bailey  v. 
Murphy,  Walk.  (Mich.)  425,  it  was  said:  "A 
mortgage  for  a  pre-existing  debt  is  neither  a 
loan  nor  a  discount.  It  wants  the  chief  ingre- 
dient of  a  loan  or  discount,  viz.,  an  advance  of 
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the  testator  did  not  intend  the  whole  legal  estate  to  pass.1  But  the  terms 
have  been  construed  to  create  a  life  estate  only,  where  such  appeared  to  be 
the  intent  of  the  testator.2  Thus,  where  a  testator  "  lends  "  the  property  for  a 
specified  time  and  makes  express  provision  for  the  vesting  of  title  thereafter, 
the  rule  that  "  lend  "  should  be  construed  as  "  give  "  is  not  applicable,  since  the 
testator  has  manifested  an  express  intention  to  limit  the  estate  given.3  So 
where,  by  the  use  of  "  give  "  or  "  bequeath  "  in  other  parts  of  the  will  the 
testator  shows  that  he  understands  the  distinction  between  the  terms  "give  " 
and  "  lend,"  their  ordinary  meaning  will  be  given  to  the  words.4  And  where 
land  is  "  lent "  in  lieu  of  dower,  the  presumption  is  that  since  dower  is  but  an 
estate  for  life,  the  giving  of  only  a  life  estate  in  the  land  was  intended.5 


money."  And  in  that  case  it  was  held  that 
the  bank  might  take  a  mortgage  for  a  debt  due 
to  it  with  seven  per  cent,  interest,  although 
prohibited  from  taking  more  than  six  per  cent, 
per  annum  in  advance  on  its  loans  or  dis- 
counts. 

Overdrawing  Account  at  Bank. — A  statute  pro- 
vided that  the  directors  of  a  building  and  loan 
association  should  be  liable  if  the  society  re- 
ceived loans  or  deposits  in  excess  of  the  limit 
prescribed  by  the  statute.  It  was  held  that  a 
loan  at  interest  to  the  society  from  its  bankers, 
secured  by  a  deposit  or  title  deed  and  made  by 
allowing  the  society  to  overdraw  its  account 
at  the  bank,  was  a  loan  within  the  meaning  of 
this  statute.  Looker  v.  Wrigley,  9  Q.  B.  D. 
397- 

Partnership  and  Loan  Distinguished.  (See  also 
the  title  Partnership.)  —  "To  constitute  a 
loan  the  money  advanced  must  be  returned 
in  any  event,  independently  of  the  success  or 
nonsuccess  of  the  business  or  the  making  of 
profits.  If  the  repaymenl  is  contingent  upon 
the  profits,  it  is  not  aloan,  for  it  is  then  made, 
not  upon  the  personal  responsibility  of  the 
borrower,  but  upon  the  security  of  the  busi- 
ness." Southern  Fertilizer  Co.  v.  Reams,  105 
N.  Car.  299,  quoting  Bates  on  Partnership,  §  49. 

In  Grace  v.  Smith,  2  W.  Bl.  1001,  Black- 
Stone,  J.,  said:  "  I  think  the  true  criterion 
(when  money  is  advanced  to  a  trader)  is  to 
consider  whether  the  profit  or  premium  is 
certain  and  defined,  or  casual,  indefinite,  and 
depending  on  the  accidents  of  trade.  In  the 
former  case  it  is  a  loan,  *  *  *  in  the  lat- 
ter a  partnership."  See  also  Dalton  City  Co. 
v.  Dalton  Mfg.  Co.,  33  Ga.  254;  Simpson  v. 
Feltz,  1  McCord  Eq.  (S.  Car.)  219. 

Sale.  —  Upon  the  meaning  of  the  words 
'  loan  or  use  "  in  the  statute  of  frauds  the 
court  in  Jones  v.  Watkins,  1  Stew.  (Ala.)  85, 
said:  "  The  words  '  loanor  use  '  have  in  com- 
mon parlance  a  distinct  appropriate  meaning, 
and  are  never  used  for  giving  day  of  payment 
on  an  absolute  sale."  And  see  Byrne  v.  Ken- 
nifeck,  r  Batty  273;  Cram  v.  Hendricks,  7 
Wend.  (N.  Y.)  587.  See  also- the  titles  Loans, 
post;  Statute  of  Frauds. 

Same  —  Usury.  —  See  Tyson  v.  Rickard,  3 
Har.  &  J.  (Md.)  109.    And  see  the  title  Usury. 

Security.  —  Where  an  association  has  the 
right  to  loan  its  funds  it  necessarily  and  by 
unavoidable  implication  has  the  right  to  lake 
security  for  the  repayment  of  the  money  thus 
loaned.  Massey  v.  Citizens'  Bldg.,  etc., 
Assoc.,  22  Kan.  632;  Silver  Lake  Bank  v. 
North,  4  Johns.  Ch.  (N.  Y.)  370. 


Transfer  of  Demand.  — "  It  is  a  misnomer  to 
speak  of  the  transfer  of  a  demand  by  one  cred- 
itor to  another  as  a  loan  of  money  to  the 
debtor,  within  the  intent  of  the  usury  laws." 
Crane  v.  Price,  35  N.  Y.  498. 

1.  "Lend"  Construed  as  "Give." — Lloyd  v. 
Rambo,  35  Ala.  709;  Chapman  v.  Chapman, 
90  Va.  409;  Parker  v.  Wasley,  9  Gratt.  (Va.) 
477;  Deane  v.  Hansford,  9  Leigh  (Va.)  256; 
Moon  v.  Stone,  19  Gratt.  (Va.)  130.  And  see 
Give  —  Given  —  Giving,  vol.  14,  p.  1071. 

A  will  contained  the  following  clause:  "  I 
lend  to  my  daughter  S.  during  her  natural 
life  "  certain  realty.  It  was  held  that  this 
created  an  estate  for  life  in  the  daughter,  the 
court  saying  that  the  word  lend  "  means  noth- 
ing more  nor  less  than  1  give,'  '  bequeath,'  or 
'  devise.'  "    Holt  v.  Pickett,  in  Ala.  362. 

To  Prevent  Disinheritance.  —  It  seems  that  the 
rule  will  be  applied  where  a  literal  construc- 
tion of  the  word  would  operate  to  disinherit 
the  heir  at  law.  Parker  v.  Wasley,  9  Gratt. 
(Va.)  477- 

Loan  in  Deed  in  Sense  of  Give.  —  Jones  v. 
Jones,  20  Ga.  700. 

2.  Lend  Not  Bead  in  the  Sense  of  Give.  —  Booth 
v.  Terrell,  16  Ga.  20;  Steedman  v.  M'Neill,  1 
Hill  L.  (S    Car.)  196. 

3.  Where  Testator  Expressly  Limits  Estate 
Given.  —  Colbert  v.  Daniel,  32  Ala.  314;  Parker 
v.  Wasley,  9  Gratt.  (Va.)  477;  Moon  v.  Stone, 
19  Gratt.  (Va.)  130,  326;  Wade  v.  Boxley,  5 
Leigh  (Va.)  442. 

Deed  of  Gift.  —  The  same  exception  applies 
to  a  similar  provision  in  a  deed  of  gift.  Jones 
v.  Jones,  20  Ga.  699. 

4.  Use  of  Both  Terms  in  Will.  —  Britt  r. 
Rawlings,  87  Ga.  147;  Burch  v.  Burch,  19 
Ga.  185;  Howell  v.  Knight,  100  N.  Car. 
258. 

In  Hudgens  v.  Wilkins,  77  Ga.  558,  it  was 
said:  "  The  word  lend  is  equivalent  to  '  give  ' 
ordinarily  in  a  will;  but  when  used  in  the 
same  clause  of  the  will  with  the  use  also  of 
the  word  '  give  '  to  other  persons,  stress  may 
be  put  upon  the  difference  between  the  two  in 
the  construction  of  the  item,  in  order  to  ascer- 
tain the  intention  of  the  testator." 

But  in  Lloyd  v.  Rambo,  35  Ala.  709,  a  be- 
quest in  the  words,  "  I  loan  to  my  sister  Penny 
*  *  *  three  negroes,  *  *  *  also  one- 
third  part  of  all  my  lands  lying  in  A.,  and  at 
her  death  I  give  the  above  property  to  her 
lawful  heirs,"  was  held  to  vest  in  the  first 
taker  the  absolute  property  in  the  slaves. 

5.  "Loan"  in  Lieu  of  Dower.  —  Britt  v.  Raw- 
lings,  87  Ga.  147. 
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Where  the  limitation  would  create  an  estate  tail,  in  a  jurisdiction  where  estates 
tail  have  been  abolished  by  statute,  the  bequest  or  devise  will  be  construed  to 
pass  an  absolute  interest.1  The  rule  does  not  apply  to  a  transaction  inter  vivos 
where  one  lends  personal  property  upon  the  express  stipulation  that  it  shall  be 
returned  to  him  or  his  representatives  at  the  death  of  the  borrower.2 

LOAN  ASSOCIATIONS.  —  See  the  title  BUILDING  AND  LOAN  ASSOCIA- 
TIONS, vol.  4,  p.  999. 


1.  Estate  Tail.  —  "  It  must  have  been  the 
intention  of  the  makers  of  the  instruments, 
respectively,  to  part  with  ihe  property  men- 
tioned in  their  respective  instruments.  If  so, 
they  must  each  have  used  the  word  loan  in  the 
sense  of  the  word  '  give.'  Taking  the  word 
loan  in  the  sense  of  the  word  '  give,'  are  the 
words  of  the  instruments  such  that  by  the  law 
of  entails  they  would,  if  the  property  were 
realty,  create  an  estate  tail  in  Sophia  Jones, 
the  first  taker?  The  court  below  held  that  they 
were.  And  we  think  that  the  court  held  right, 
as  to  the  words  of  the  will,  but  not  right  as  to 
the  words  of  the  deed.  The  words  of  ihe  will 
would,  if  the  property  were  realty,  bring  ihe 
will  within  the  rule  in  Shelley's  Case,  that  rule 
being  as  follows:  '  That  it  is  a  rule  of  law, 
when  the  ancestor,  by  any  gift  or  conveyance, 
takes  an  estale  of  freehold,  and  in  the  same 
gift  or  conveyance  an  estate  is  limited,  either 
mediately  or  immedialely,  to  his  heirs  in  fee 
or  in  tail,  that  always,  in  such  cases,  "  the 
heirs  "  are  words  of  limitation  of  the  estate, 
and  not  words  of  purchase.'  1  Coke  104.  An 
estate  for  life  in  realty  is  a  freehold.  The 
estate  which  Sophia  Jones  took  was  an  estate 
for  her  life.  This  estate  which  she  thus  took 
was,  however,  an  estate  to  her  for  her  life, 
1  and  then  to  her  bodily  heirs;  '  and  '  to  her 
bodiiy  heirs'  are  technically  words  of  entail. 
Therefore,  if  the  property  had  been  realty,  she 
would  have  taken  an  estate  tail  in  it,  provided 
the  old  law  of  entails  were  the  law  to  govern. 
This  being  so,  sh?,  by  our  Act  of  1821,  took 
the  absolute  interest  in  the  property."  Jones 
v.  Jones,  20  Ga.  699. 

2.  Transactions  inter  Vivos.  —  "And  in  the 


case  in  Hill  [Hinson  zi.  Pickett,  1  Hill  Eq.  (S. 
Car.)  35],  Judge  O'Neall  says:  '  The  lerm 
lend,  when  used  in  a  bequest,  is  generally 
equivalent  to  "  give."  In  some  special  cases 
it  has  its  appropriate  meaning;  as  in  Baker  v. 
Baker  &  Red,  decided  by  this  court  in  Decem- 
ber, 1831.  But  in  such  cases  there  is  some- 
thing which  shows  that  the  testator  did  nol 
intend  the  legal  estate  to  pass  to  the  legatee. 
In  the  will  under  consideration,  the  testator 
has  not  manifested  any  such  intention;  he 
uses  the  word  to  pass  from  him  the  entire 
property  in  the  chattel;  and  it  is  worthy  of  re- 
mark, that  he  uses  the  word  lend  not  in  rela- 
tion to  the  life  estate  which  he  had  created,  as 
he  supposed,  for  his  daughter,  but  also  to  the 
absolute  estate  in  remainder  which  he  also 
supposed  he  had  created  in  favor  of  her  chil- 
dren. The  testator  parts  with  the  entile  do- 
minion in  the  property;  and  it  is  absurd  to  sp.y 
that  an  estate  which  can  never  revert  can  be  a 
loan,  which  implies  that  the  use  of  the  thing  is 
parted  with  for  a  limited  time,  or  for  a  special 
purpose,  and  ihe  right  of  property  remains  in 
the  lender.  It  is  therefore  clear  that  the  word 
lend  in  this  will  must  be  considered  as  synony- 
mous with  "  give."  '  The  cause  of  the  defend- 
ant cannot  derive  much  aid  from  these  pre- 
cedents. First,  this  is  not  a  will,  but  a  gift 
inter  vivos;  and  secondly,  so  far  from  the 
lender's  manifesting  any  intention  to  part  with 
the  title  to  this  property,  it  is  stipulated  ex- 
pressly that  it  shall  be  returned  to  him  or  his 
heirs,  at  the  death  of  Mrs.  Terrell."  Booth 
v.  Terrell,  16  Ga.  23.  See  also  Jones  v.  Jones, 
20  Ga.  699. 
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CROSS-REFERENCES. 

See  the  titles  BALLMENTS,  vol.  3,  p.  732,  and  references  there  given;  GIFTS, 
vol.  14,  p.  1006;  INTEREST,  vol.  16,  p.  984;  INVESTMENTS,  vol.  17, 
p.  423;  USURY. 

1.  Scope  of  Title.  —  This  article  is  designed  to  treat  of  loans  as  a  species 
of  bailment,  and  the  scope  of  the  title  therefore  will  be  that  of  the  gratuitous 
loan  for  use,  or  the  commodatum  of  the  civil  law.  The  law  applicable  to  other 
classes  of  loans  and  to  different  species  of  bailments  is  fully  treated  under 
other  titles  in  this  work.1  Loans  of  this  class,  although  of  very  frequent 
occurrence,  have  furnished  little  occasion  for  the  interposition  of  judicial 
tribunals,  comparatively  few  cases  upon  the  subject  having  arisen. 

II.  Definition  and  General  Considerations  —  1.  Definition.  —  A  loan  for 
use  is  a  bailment  of  goods  to  be  used  by  the  bailee  temporarily,  or  for  a  cer- 
tain time,  without  reward.2 

2.  Nature  of  Loan  —  a.  General  Requisites.  —  In  order  to  constitute  a 
bailment  of  this  character,  there  must  be  a  thing  loaned,  in  contradistinction 
to  a  thing  deposited  with  or  sold  or  intrusted  to  another  for  the  sole  benefit  or 
purposes  of  the  owner.  It  must  be  loaned  gratuitously.  It  must  be  loaned  for 
use,  and  for  the  use  of  the  borrower.  The  use  must  be  the  principal  object 
of  the  transaction,  and  not  a  mere  incident  thereto.    The  property  must  be 

1.  See  the  cross-references  supra.  erty  remains  in  the  lender.    Booth  v.  Terrell. 

2.  Story's  Definition.  —  Story  on  Bailments      16  Ga.  20. 

(gth  ed.),  §  6.  The  Precarium  of  the  Civil  Law  is  a  pratorium 

Kent's  Definition.  —  "  A  bailment  or  loan  of  pact  by  which  one  person  accords  gratuitously 

an  article  for  a  certain  time,  to  be  used  by  to  another  the  use  of  a  thing  or  the  exercise  of 

the  borrower  without  paying  for  the  use."  a  right  until  the  same  be  revoked.    Rev.  Civ. 

2  Kent's  Com.  573.  Code  La.  (1900),  art.  2893,  note,  citing  Mack., 

By  the  Louisiana  Code,  "  the  loan  for  use  is  an  p.  226,  §  468.    See  also  the  title  Bailments, 

agreement  by  which  a  person  delivers  a  thing  vol.  3,  p.  732. 

to  another,  to  use  it  according  to  its  natural  The  precarium,  however,  though  recognized 
destination  or  according  to  the  agreement.  in  the  law  of  Scotland,  has  no  separate  exist- 
under  the  obligation  on  the  part  of  the  bor-_  ence  at  common  law,  all  gratuitous  loans  being 
rower  to  return  it  after  he  shall  have  done'  treated  as  precarious,  and  terminable  at  the 
using  it."  Rev.  Civ.  Code  La.  (1900),  art.  will  of  the  lender.  Story  on  Bailments  (9th 
2893.  ed.),  §§  253^,  257,  258;  Orser  v.  Storms,  9  Cow. 

For  Other  Definitions  see  Coggs  v.  Bernard,  2  (N.  Y.)  687,  18  Am.  Dec.  543.    See  also  infra, 

Ld.   Raym.   909;    Booth   v.    Terrell,   16  Ga,  this  title.  Termination  op  Loan. 

20;   Elton   v.  Markham,   20   Barb.   (N.   Y.)  Loan  of  Stock.  —  See  the  title  Stock  Brokers. 

348.  Loan  of  Acceptance.  —  See  Reynolds  v.  Doyle, 

The  word  "  loan  "  implies  that  the  use  of  a  I  M.  &  G.  753,  39  E.  C.  L.  638. 

thing  is  parted  with  for  a  limited  time  or  for  Loan  of  Credit  of  State.  —  See  Darby  v.  Wright, 

a  special  purpose,  and  that  the  right  of  prop-  3  Blatchf.  (U.  S.)  178. 
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loaned  to  be  returned  in  specie  to  the  lender  when  the  bailment  shall  have 
terminated.1 

Loan  strictly  Personal.  —  The  loan  is  strictly  a  personal  favor,  being  made  for 
the  sole  benefit  of  the  borrower.2 

Loan  Must  Be  Expressly  Gratuitous.  —  The  transaction  must  by  its  express  terms 
be  gratuitous,  since  in  the  absence  of  an  agreement  to  the  contrary  the  law 
implies  an  obligation  on  the  part  of  the  bailee  to  pay  the  reasonable  value  of 
the  use,  thus  constituting  a  hiring.3 

Right  of  Borrower  Limited.  — The  borrower's  right  to  the  use  of  the  thing  lent 
is  limited  to  the  purpose  to  which  the  thing  may  be  put,  either  by  its  nature 
or  by  agreement  of  the  parties;  his  possession  cannot  extend  beyond  the  time 
stipulated,  or,  if  no  time  is  stipulated,  beyond  the  time  necessary  for  the 
employment  of  the  thing  to  the  use  for  which  it  was  borrowed,  or,  as  it  has 
been  stated,  a  reasonable  time,4 

Absolute  Title  in  Lender  Not  Necessary.  —  It  is  not  necessary  that  the  lender 
should  be  the  absolute  owner  or  proprietor  of  the  thing  lent;  it  is  sufficient  if 
he  have  either  a  qualified  or  special  property  therein  or  a  lawful  possession 
thereof.  Consequently  one  having  such  an  interest  in  the  goods  can  lend  them 
to  a  stranger  or  even  to  the  real  owner.5 

b.  What  May  Be  Loaned.  —  It  would  seem  that  any  personal  property, 
except  such  as  is  necessarily  consumed  by  use,6  which  can  be  made  the  sub- 
ject of  any  other  class  of  bailments  can  as  well  be  made  the  subject  of  a  gratu- 
itous loan;  and  even  things  which  when  loaned  are  commonly  returned  not  in 
specie  but  in  kind  can  under  certain  circumstances  be  loaned  for  use  instead 
of  consumption.7  It  seems  that  according  to  the  civil  law  even  real  estate  or 
things  incorporeal  might  be  loaned,  but  in  the  common  law  the  transaction 
is  confined  to  goods  and  chattels  or  personal  property,  and  does  not  extend 
to  real  estate.8 


1.  General  Requisites.  —  Story  on  Bailments 
(9th  ed.),  223-228;  Rev.  Civ.  Code  La. 
(1900),  art.  2894;  Coker  v.  State,  91  Ala.  94; 
Pournell  v.  Harris,  29  Ga.  736.  See  also 
Schenk  v.  Strong,  4  N.  J.  L.  97. 

2.  Personal  Favor.  —  2  Keni's  Com.  574,  575; 
Lord  Holt,  C.  J.,  in  Coggs  v.  Bernard,  2  Ld. 
Raym.  915;  Carpenter  v.  Branch,  13  Vl.  161, 
37  Am.  Dec.  587. 

3.  Loan  Must  Be  Gratuitous  in  Terms.  —  Cul- 
len  v.  Lord,  39  Iowa  302;  Rider  v.  Union 
India-rubber  Co.,  28  N.  Y.  379.  See  also 
infra,  this  litle,  Distinctions  —  Loan  Distin- 
guished from  Hiring. 

4.  Limited  Rights  of  Borrower.  —  See  infra, 
this  tille,  Rights  and  Liabilities  of  Parties  Later 
Se  —  Use  of  Thing  Loaned;  and  Termination  of 
Loan. 

Manner   of  Use  Sometimes  Immaterial.  —  It 

seems  to  be  immaterial,  however,  whether  the 
use  be  exactly  that  which  is  peculiarly  appro- 
priate to  the  thing  lent.  The  transaction  is 
equally  a  loan  if  the  article  is  lent  to  the  bor- 
rower for  any  other  purpose,  as,  for  instance, 
to  pledge  as  security  on  his  own  account. 
Story  on  Bailments  (9th  ed.),  §  225;  Archer  v. 
Walker,  38  Ind.  472.  See  also  Branner  v. 
Branner,  1  Lea  (Tenn.)  101. 

5.  Lender  Need  Not  Have  Absolute  Title.  — 
Story  on  Bailments  (9th  ed.),  §  230;  Roberts  v. 
Wyait,  2  Taunt.  268;  Casey  v.  Suter,  36  Md.  1. 
See  also  Frome  v.  Dennis,  45  N.  J.  L.  515. 

Loan  to  Real  Owner.  —  Where  the  owner  of 
real  estate  delivered  to  a  purchaser  an  abstract 
of  title  to  be  examined  by  the  latter,  who  after- 
wards left  it  with  the  owner  so  that  certain 


parts  thereof  might  be  copied  by  him,  it  was 
held  that  the  purchaser  had  such  a  right  to 
temporary  use  of  the  abstract  as  to  entitle 
him  to  recover,  not  only  against  strangers, 
but  against  the  real  owner.  Roberts  v.  Wyatt. 
2  Taunl.  268. 

6.  What  May  Be  Loaned.  —  Story  on  Bail- 
ments (9th  ed.),  §  228. 

7.  Since  repayment  of  a  loan  of  money  is 
generally  understood  to  mean  a  return  not  of 
the  identical  pieces  loaned,  but  a  return  of  other 
money  of  equal  value,  the  transaction  is 
classed  as  a  mutuum,  though  the  thing  loaned 
be  not  actually  consumed,  in  the  sense  of 
being  destroyed.  Where,  however,  the  money 
is  loaned  to  serve  a  special  purpose  and  to  te 
returned  in  specie,  it  is  obvious  that  the  trans- 
action may  well  be  a  gratuitous  loan  for  use. 
See  infra,  this  subsection,  paragraph  Loan  of 
Money. 

8.  Story  on  Bailments  (9th  ed.),  223,  228; 
Williams  v.  Jones,  3  H,  <£  C.  256,  602.  See 
also  Coggs  v.  Bernard,  2  Ld.  Raym.  913. 

"  Everything  which  is  in  commerce  and 
which  is  not  consumed  by  use  "  may  be 
loaned.  Rev.  Civ.  Code  La.  (1900),  art. 
2896. 

The  bailment  contemplates  a  transfer  of 
possession  of  property  which  by  its  nature 
may  be  used  without  being  destroyed.  See 
Rev.  Civ.  Code  La.  (1900),  art.  2891. 

Loan  of  Bonds. —  Archer  v.  Walker,  38  Ind.  472. 
Loan  of  Coins.  —  Smith  v.  Library  Board,  58 
Minn.  108. 

Loan  of  Safe  with  Combination.  —  Neff  v.  Web- 
ster,  15  Wis.  283. 
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Loans  of  Domestic  Animals  for  use  afford  a  common  instance  of  this  class  of  bail- 
ment ;  as  when  horses  are  loaned  to  be  ridden  or  driven  by  the  borrower,  or 
oxen  for  use  in  various  sorts  of  labor.1 

Loans  of  Slaves.  —  In  former  times  slaves  were  not  infrequently  the  subject  of 
loans  for  use,  numerous  cases  having  arisen  over  the  bailment  of  this  class  of 
property.2 

Loan  of  Shed.  —  The  gratuitous  loan  of  a  shed,  however,  though  for  a  partic- 
ular purpose,  is  not  a  bailment  of  any  sort,  but  is  a  mere  revocable  license.3 

Loan  of  Money.  —  Though  money  is  not  commonly  the  subject  of  this  species 
of  loan,  the  fact  that  return  is  ordinarily  to  be  made  in  other  money  of  the 
same  value,  the  title  passing  and  the  transaction  thus  assuming  the  nature  of 
mutuum  rather  than  that  of  commodatum*  yet  money  as  well  as  chattels  may 
in  certain  cases  be  made  the  subject-matter  of  a  loan  for  use,  as  when  it  is 
loaned  for  a  specific  purpose,  to  be  returned  in  the  identical  pieces  when  the 
purpose  of  the  loan  has  been  subserved.  In  such  a  case  the  title  to  the 
money  does  not  pass  to  the  borrower,  but  only  the  right  of  temporary  use 
passes.  This  would  occur,  it  seems,  when  money  is  loaned  for  the  purpose 
of  making  a  formal  tender,  when  there  is  no  expectation  of  its  being  accepted, 
and  where  it  is  agreed  that  if  a  person  to  whom  the  tender  is  to  be  made 
should  offer  to  accept  it,  the  tender  shall  be  withdrawn  and  the  same  money 
returned.  In  such  a  case  the  title  to  the  money  does  not  pass,  and  the  trans- 
action is  merely  a  loan.  So  when  money  is  loaned  for  the  purpose  of  betting, 
if  it  is  given  under  the  absolute  assurance  that  the  borrower  must  win,  and 
under  an  agreement  that  the  same  money  shall  be  returned,  then  the  loan  is 
made  for  a  specific  purpose;  the  owner  has  parted  with  only  the  temporary 
use  of  the  property  and  not  with  the  absolute  title.5 

c.  Ownership  of  Thing  Loaned  —  (i)  In  General.  —  The  lender  remains 
sole  owner  and  proprietor  of  the  thing  loaned;  nothing  vests  in  the  borrower 
by  force  of  the  bailment  but  a  mere  right  to  possession  and  use;6  and  no 

Loan  of  Scaffold.  —  MacCarthy  v.  Young,  6  H.  this  title,  Statutory  Rights  of  Third  Persons. 

&  N.  329.  See  also  the  title  Slaves  and  Slavery. 

Loan  of  Vessel.  —  Tindall  v.  McCarthy,  44  S.  3.  Loan  of  Shed  Mere  License.  —  Williams  v. 

Car.  4S7;  Ross  v.  Southern  Cotton-Oil  Co.,  41  Jones,  3  H.  &  C.  256,  10  Jur.  N.  S.  852,  12  W. 

Fed.  Rep.  152.  R.  1007,  11  L.  T.  N.  S.  108,  affirmed  on  appeal 

1.  Loan  of  Domestic  Animals  —  England,  —  3  H.  &  C.  602. 

Bringloe  v.  Morrice,  1  Mod.  210;  Camoys  v.  4.  See  the  title  Bailments,  vol.  3,  p.  732. 

Scurr,  9  C.  &  P.  383,  38  E.  C.  L.  165.  See  also  infra,  this  title,  Distinctions  —  Loan 

Alabama.  —  Cartlidge  v.  Slone,  (Ala.  1899)  Distinguished  from  Mutuum. 

26  So.  Rep.  918.  5.  Specific  Money  to  Be  Returned.  —  Welsh  v. 

Illinois.  —  Phillips  v.  Coudon,   14  111.  84:  People,  17  111.  339;  Slinson  v.  People,  43  111. 

Bennett  v.  O'Brien,  37  111.  250;  Hagebush  v.  397;  State  v.  Bryant,  74  N  Car.  124.    See  also 

Ragland,  78  111.  41.  Coker  v.  State,  91  Ala.  94;  Murphy  v.  People, 

Indiana.  —  Wilcox   v.   Hogan,  5  Ind.  546;  104  111.  528;  Miller  v.  Com.,  78  Ky.  15,  39  Am. 

Watkins  v.  Roberts,  28  Ind.  167.  Rep.  194.    Compare  Kibs  v.  People,  81  111.  600. 

Kentucky.  —  Kennedy  v.  Ashcraft,  4  Bush  State  z.  Coombs,  55  Me.  477,  92  Am.  Dec.  610. 

(Ky.)  530.  Another  instance  arose  where  money  was 

Massachusetts. — Wheelock  v.  Wheelwright,  put  into  the  possession  of  a  person  for  use 

5  Mass.  104.  in  explaining  the  drawings  in  a  lottery,  the 

New  York.  — Orser  v.  Storms,  g  Cow.  (N.  Y.)  money  to  be  returned  as  soon  as  the  explana- 

687,  18  Am.  Dec.  543;  Whitehead  v.  Vander-  tions  had  been  made.    People  v.  Johnson,  91 

bilt,  10  Daly  (N.  Y.)  214;  Buchanan  v.  Smith,  Cal.  265.    See  also  the  title  Larceny,  vol.  18, 

10  Hun  (N.  Y.)  474;   Scranton  v.  Baxter,  4  p.  468  et  seq. 

Sandf.  (N.  Y.)  5.    See  also  Moeran  v.  New  6.  Lender  Has  Absolute  Title  —  Borrower  Only 

York  Poultry,  etc.,  Assoc.,  (Supm.  Ct.  App.  Use.  —  Co.  Litt.,  §  71;    Bac.  Abr.,  tit.  Bail- 

T.)  28  Misc.  (N.  Y.)  537.  ment,  D;  Story  on  Bailments  (gth  ed.),  §  279; 

North  Carolina.  —  Fortunes.  Harris,  6  Jones  Rev.  Civ.  Code  La.tigoo),  art.  2895;  McDonald 

L.  (5-  N.  Car.)  532.  ^.  Stirskey,  12  Nova  Scotia  520;    Norris  v. 

Pennsylvania.  —  Todd    v.    Figley,   7  Watts  Bradrord,  4  Ala.  203 ;  Cole  v .  Varner,  31  Ala. 

(Pa.)  542.  244;  Booth  v.  Terrell,  16  Ga.  25;  Pournell  v. 

Tennessee.  —  White   v.  Edgman,    1    Overt.  Harris,  29  Ga.  736;  Welsh  v.  People,  17  111. 

(lenn.)  19.  ggq.  porter  v.  Foster  20  Me.  391,  37  Am.  Dec. 

Wisconsin.  —  Lane  v.  Cameron,  38  Wis.  603.  59;  Sowden  v.  Kessler,  76  Mo.  App.  581;  State 

2.  Loans  of  Slaves.  —  See  cases  cited  infra,  v.  Bryant,  74  N.  Car.  124;  McMahon  v.  Sloan, 
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length  of  possession,  therefore,  will  give  to  the  borrower  title  :igainst  the  lender 
until  the  former's  holding  has  become  adverse  by  demand  and  refusal.1 

As  to  Third  Persons.  —  Consequently,  the  general  rule  may  be  said  to  be  that 
in  the  absence  of  fraud  or  circumstances  that  would  operate  as  an  estoppel  as 
to  the  lender,2  third  persons  can  acquire  through  the  borrower  no  title  or 
interest  in  the  property,  even  though  they  claim  under  him  as  creditors,3 
bona  fide  purchasers,4  or  pledgees,5  without  notice  of  the  loan;  and  in  this 
respect  the  period  of  the  borrower's  possession  is  immaterial.6 

(2)  Increase  of  Animals.  — -  The  full  legal  title  remaining  in  the  lender,  and 
the  borrower  having  but  a  right  to  the  use  and  possession  of  the  thing,  the 
borrower  of  animals  has  no  such  qualified  or  special  property  in  them  as  will 
entitle  him  to  their  natural  increase  born  during  the  bailment.  Such  increase 
belongs  to  the  owner  of  the  animals,  and  must  be  restored  to  him  at  the 
termination  of  the  loan.7 

(3)  Offspring  of  Slaves.  —  The  offspring  of  slaves  born  during  the  continu- 
ance of  a  loan  likewise  belonged  to  the  lender  and  were  to  be  returned  to  him.8 

III.  Distinctions  —  1.  Loan  Distinguished  from  Gift  —  a.  General  Dis- 
tinction.—  A  loan  may  be  distinguished  from  a  gift  on  the  broad  ground 
that  a  gift  contemplates  the  granting  of  title,  whereas  a  loan  implies  only  a 
transfer  of  temporary  possession  and  use;  though  the  two  transactions  have 
a  common  feature  of  resemblance  in  that  both  are  gratuitous  and  voluntary.9 

b.  Question  of  Intention.  —  Whether  in  a  given  case  the  transaction 


12  Pa.  St.  229,  51  Am.  Dec.  601;  Lightfoot  v. 
Strother,  9  Leisjh  (Va.)  456.  See  also  Caldwell 
v.  Pickens,  39  Ala.  514. 

1.  Borrower  Cannot  Acquire  Title  by  Possession 
under  Loau.  —  Cross  v.  Cross,  9  Leigh  (Va.)  245. 
See  also  infra,  this  title.  Statutory  Rights  of 
Third  Persons. 

The  Omission  of  an  Agent  to  State  the  Terms  of 
the  Loan  to  the  person  for  whom  the  property 
is  intended  does  not  affect  the  lender's  title. 
Dickinson  v.  Dickinson,  2  Gratt.  (Va.)  493. 

Whether  Title  Passes.  —  The  question  whether 
title  passes  in  a  gi  ven  transaction  must  always 
be  determined  by  the  inquiry  whether  it  was 
the  intention  of  the  parties  that  the  same  thing 
be  returned  in  specie,  or  that  only  its  equiva- 
lent or  value  in  something  else  be  returned. 
Welsh  v.  People,  17  HI.  339.  This  point  is 
frequently  of  importance  in  determining  the 
borrower's  criminal  liability  for  a  subsequent 
conversion.  See  the  title  Larceny,  vol.  18,  p. 
473  et  sea. 

Lender's  Interest  Not  Incumbrance. —  In  Nor- 
ris  v.  Bradford,  4  Ala.  203,  it  was  held  that  the 
interest  of  a  lender  of  a  chattel  was  not  within 
Jhe  meaning  of  the  term  "incumbrance"  as 
used  in  the  Alabama  Act  of  1823  (Aiken's  Dig. 
207,  §  4). 

Lender's  Interest  Not  Remainder  or  Reversion. 

—  Booth  v.  Terrell,  16  Ga.  20. 

2.  Unless  There  Be  Fraud  or  Estoppel  Borrower 
Cannot  Give  Title  to  Third  Persons.  —  Shacklelt 
v.  Kershner,  1  Litt.  (K.y.)  227;  McMahon  t>. 
Sloan,  12  Pa.  St.  229,  51  Am.  Dec.  601;  Fitz- 
hugh  v.  Anderson,  2  Hen.  &  M.  (Va.)  289,  3 
Am.  Dec.  625. 

8.  Creditors.  —  Shacklett  v.  Kershner,  1  Litt. 
(Ky.)  227;  Lightfoot  v.  Stiother,  9  Leigh  (Va.) 
456.    See  also  Norris  v.  Bradford,  4  Ala.  203. 

4.  Purchasers.  —  Cole  v.  Varner,  31  Ala.  244; 
Smith  v.  Jones,  8  Ark.  log;  Porter  v.  Foster, 
20  Me.  391,  37  Am.  Dec.  59;  McMahon  v. 
Sloan,  12  Pa.  St.  229,  51  Am.  Dec.  601. 
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5.  Pledgees.  —  Sowden    v.   Kessler,  76  Mo. 

App.  581. 

6.  Length  of  Borrower's  Possession  Immaterial. 

—  Norris  v.  Bradford,  4  Ala.  203;  Smith  v. 
Jones,  8  Ark.  109;  McMahon  v.  Sloan,  12  Pa. 
St.  229,  51  Am.  Dec.  601.  See,  however,  infra, 
this  title,  Distinctions  —  Loan  Distinguished 
from  Gift. 

A  Loan  with  Provision  for  Sale  upon  compli- 
ance by  the  bailee  with  certain  conditions  does 
not  vest  in  the  bailee  any  such  title  or  interest 
in  the  property  loaned  as  can  be  taken  in  ex- 
ecution against  him.  Clark  v.  Jack,  7  Watts 
(Pa.)  375- 

Where  a  testator  loaned  slaves  to  his  son-in- 
law,  and  afterwards  permitted  him  to  sell  them 
and  applv  the  proceeds  toward  payment  of  his 
debts,  it  was  held  that  the  sum  realized  from 
the  sale  must  be  considered  as  money  loaned 
without  interest  until  demand  of  payment. 
Newman  v.  Wilbournc,  1  Hill  Eq.  (S.  Car.) 
1  r. 

For  Full  Discussion  of  bailments  with  pro- 
vision for  sale,  see  the  titles  Bailments,  vol. 
3.  P-  739;  Conditional  Sales,  vol.  6,  p. 
4+7- 

By  Statutes  in  some  jurisdictions,  however, 
certain  rights  in  the  property  loaned  have  been 
afforded  to  creditors  of  and  purchasers  from 
the  borrower.  See  infra,  this  title,  Statutory 
Rights  of  Third  Persons. 

7.  "  Partus  Sequitur  Ventrem  "  —  Increase  of 
Animals.  —  Story  on  Bailments  (9th  ed.),  §  260; 
Allen  v.  Delano,  55  Me.  113.  See  also  Allen  v. 
Allen,  2  P.  &  W.  (Pa.)  166.  And  see  the  title 
Animals,  vol.  2,  p.  348. 

8.  Offspring  of  Slaves.  —  Booth  v.  Terrell,  16 
Ga.  25.  See  also  Horry  v.  Glover,  2  Hill  Eq. 
(S.  Car.)  515. 

9.  See  the  title  Gifts,  vol.  14,  p.  1008,  and 
supra,  this  title.  Definition  and  General  Con- 
siderations—  Ownership  of  Thing  Loaned.  See 
also  infra,  this  title,  Termination  of  Loan. 
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constitutes  a  loan  or  a  gift  is  a  question  of  intention,  which,  in  the  absence  of 
direct  evidence,  is  to  be  determined  from  the  surrounding  circumstances.1 

c.  Presumption  in  Favor  of  Gift  —  General  Rule.  —  In  the  absence  of 
clear  and  definite  evidence  on  the  question,  as  a  general  ride  the  presumption 
is  that  the  transaction  was  intended  to  constitute  a  gift  rather  than  a  loan  ;  and 
this  presumption  may  be  rebutted  only  by  clear  and  satisfactory  proof  of  an 
express  understanding  between  the  parties,  at  the  time,  that  a  loan  was 
intended.* 

Long-continued  Possession  by  the  bailee  affords  additional  ground  for  presuming 
that  the  original  transaction  was  intended  as  a  gift.-'*  Such  possession  coupled 
with  the  fact  that  the  bailee  had  dealt  with  the  property  as  his  own  has  been 
held  sufficient  to  raise  the  presumption  of  a  gift,  even  where  it  was  proved 
that  the  original  transaction  had  been  designated  as  a  loan.4 

Rebuttal.  —  The  presumption  may  generally  be  rebutted  by  proof  of  dec- 
larations of  the  owner,  made  at  or  about  the  time  of  the  transaction,  to  the 
effect  that  a  loan  was  intended.5  The  presumption  stands,  however,  until 
satisfactorily  rebutted,6  and  declarations  of  the  donor  or  lender  made  subse- 
quent to  the  transaction  are  incompetent  to  alter  it.7 

Contrary  View  as  to  Presumption.  —  On  {he  other  hand,  there  are  cases  holding 
that  the  presumption  should  be  that  the  smaller  rather  than  the  larger  estate 
was  intended,  and  therefore  that  the  transaction  should  be  regarded  as  a  loan 
rather  than  as  a  gift.8 

Bailee's  Possession  Equivocal.  —  Under  the  rule  last  stated,  possession  by  the 
bailee  or  donee  is  equivocal;  it  is  considered  equally  consistent  with  the  idea 
of  a  loan  or  of  a  gift.9 

2.  Loan  Distinguished  from  Hiring.  —  There  is  a  wide  distinction,  too, 
between  a  loan  and  a  hiring,  the  latter  being  made  always  for  a  reward  or 
compensation,  thus  being  for  the  benefit  of  both  parties,  whereas  the  former 


1.  Loan  or  Gift  —  Question  of  Intention  —  Ala- 
bama.—  Hill  v.  Duke,  6  Ala.  259;  Olds  v. 
Powell,  7  Ala.  652,  42  Am.  Dec.  605;  Cole  v. 
Varner,  31  Ala.  244;  Caldwell  v.  Pickens,  39 
Ala.  5t4. 

Arkansas,  — See  Smith  v.  Jones,  8  Ark.  109. 

North  Carolina.  —  Cirter  v.  Rutland,  r 
Hayw.  (2  N.  Car.)  97. 

Virginia.  — Scott  v.  Jones,  76  Va.  233;  Fitz- 
hugh v.  Anderson,  2  Hen.  &  VT.  (Va.)  302,  3 
Am.  Dec.  625;  Mahon  v.  Johnston,  7  Leigh 
(Va  )  319;  Cross  v.  Cross,  9  Leigh  (Va.)  245; 
Collins  v.  Lofftus,  10  Leigh  (Va.)  7,  34  Am. 
Dec.  719. 

2.  Presumption  in  Favor  of  Gift.  —  Hill  v. 
Duke,  6  Ala.  259;  Olds  v.  Powell,  7  Ala.  652, 
42  Am.  Dec.  605;  Powell  v.  Olds,  9  Ala.  861; 
Burnett  v.  Mobile  Branch  Bank,  22  Ala.  642; 
Cole  v.  Varner,  31  Ala.  244;  Caldwell  v.  Pick- 
ens, 39  Ala.  514;  Carters.  Rutland,  1  Hayw. 
(2  N.  Car.)  97;  Robinson  v.  Devone,  2  Hayw. 
(3  N.  Car.)  154;  Killingswonh  v.  Zollikoffer, 
Tayl.  (t  N.  Car.)  143.  See  also  Gunn  v.  Bar- 
row, 17  Ala.  743;  Williams  v.  Maull,  20  Ala. 
721;  Fitzhugh  v.  Anderson,  2  Hen.  &  M.  (Va.) 
289,  3  Am.  Dec.  625. 

If,  at  the  Time  of  the  Transaction,  s  Loan  Is 
Declared,  while  the  lender  has  a  positive  inten- 
tion never  to  exercise  ihe  rights  of  an  owner, 
the  transaction  cannot  be  distinguished  from 
a  gift;  but  a  declared  loan  cannoi  be  changed 
to  a  gift  by  the  mere  fact  that  the  donor  had 
not  determined  at  the  time  whether  he  would 
permit  the  chattel  to  remain  forever  with  the 
bailee.    Cole  v.  Varner,  31  Ala.  244.  See, 


however,  Fitzhugh  7'.  Anderson,  2  Hen.  &  M. 
(Va.)  289,  3  Am.  Dec.  625. 

3.  Long-continued  Possession  Evidence  of  Gift. 
—  Carter  v.  Rutland,  1  Hayw.  (2  N.  Car.)  97. 
See  also  Hill  v.  Duke,  6  Ala.  259. 

4.  Fitzhugh  v.  Anderson,  2  Hen.  &  M.  (Va.) 
289,  3  Am.  Dec.  625.  See  also  Hill  v.  Duke, 
6  Ala.  259. 

5.  Rebuttal  —  Declarations  of  Owner.  —  Olds 

v.  Powell,  7  Ala.  652,  42  Am.  Dec.  605;  Pow- 
ell v.  Olds,  9  AJa.  661;  Cole  v.  Varner,  31  Ala. 
244;  Caldwell  v.  Pickens,  39  Ala.  514.  See 
also  Gunn  v.  Barrow,  17  Ala.  743;  Nelson  v. 
Iverson,  17  Ala.  216,  19  Ala.  95,  24  Ala.  9,  60 
Am.  Dec.  442.  Compare  Fitzhugh  v.  Ander- 
son, 2  Hen.  &  M.  (Va.)  289,  3  Am.  Dec.  625. 

The  Admission  of  the  Eonee's  Husband  that  the 
holding  of  the  property  was  under  a  loan  is 
also  competent  to  show  the  character  of  the 
transaction.    Cole  v.  Varner,  31  Ala.  244. 

6.  Killingsworth  v.  Zollikoffer,  Tayl.  (1  N. 
Car.)  143. 

7.  Subsequent  Declarations  of  Owner  Incompe- 
tent.—  Robinson  v.  Devone,  2  Hayw.  (3  N. 
Car.)  154;  Newman  v.  Wilbourne,  1  Hill  Eq. 
(S.  Car.)  rr.  See  also  Sims  v.  Saunders,  Harp. 
L.  (S.  Car.)  374. 

8.  Contrary  View.  —  Scott  v.  Jones,  76  Va. 
233;  Tucker,  P.,  in  Mahon  v.  Johnston,  7 
Leigh  (Va.)  319;  Cross  v.  Cross,  9  Leigh  (Va.) 
245.  See  also  Collins  v.  Lotus,  10  Leigh  (Va.) 
7,  34  Am.  Dec.  719. 

9.  Possession  Equivocal  Evidence.  —  Tucker, 
P.,  in  Mahon  v.  Johnston,  7  Leigh  (Va.)  319; 
Collins  v.  Lofftus,  10  Leigh  (Va.)  7,   34  Am, 
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is  essentially  gratuitous  and  consequently  for  the  sole  benefit  of  the  bailee.1 

Implied  Obligation  to  Pay  for  Use.  —  It  has  been  considered  to  be  a  general  rule 
that  in  the  absence  of  express  agreement  to  the  contrary  the  law  will  imply  an 
obligation  on  the  part  of  a  bailee  to  pay  for  the  reasonable  value  of  the  use  of 
the  property;  consequently,  in  order  that  a  bailment  under  this  rule  may 
constitute  a  loan,  it  must  by  its  express  terms  be  gratuitous.2 

Proof  of  Fact3,  however,  which  of  themselves  constitute  merely  a  loan  are  not 
sufficient  to  support  an  action  for  hire.3 

The  Loan  of  Domestic  Animals  for  Use  necessarily  involves  their  feeding  and  keep- 
ing; such  incidental  advantage  as  the  lender  may  derive  from  being  spared 
this  expense  does  not  take  from  the  transaction  the  character  of  a  gratuitous 
bailment.4 

Loan  of  Animals  for  Convenience  of  Lender.  —  But  where  the  loan  is  made  merely  for 
the  convenience  of  the  lender,  in  order  to  relieve  him  from  the  care  and 
expense  of  keeping  the  animals,  the  transaction  is  regarded  not  as  a  gratuitous 
loan  for  use,  but  as  a  bailment  for  the  benefit  of  both  parties,  or  a  hiring.5 

Promise  to  Return  Natural  Increase  of  Animals.  —  A  promise  by  the  borrower  of 
cattle  to  account  for  all  that  might  be  lost  or  destroyed  and  to  return  the 
natural  increase  to  the  owner  has  been  held  to  be  sufficient  to  constitute  a 
hiring.6 

3.  Loan  Distinguished  from  Pledge.  —  A  loan  may  be  distinguished  from  a 
pledge  or  pawn  by  the  fact  that  in  the  latter  transaction  the  property  is  held 
by  the  pledgee  as  security  for  some  debt  or  engagement,  the  bailment  thus 
being  for  the  benefit  of  both  parties;  not,  as  in  the  case  of  a  loan,  for  the  sole 
benefit  of  the  bailee.7 

4.  Loan  Distinguished  from  Mandate.  —  A  mandate  differs  widely  from  a  loan 
in  that  the  chief  object  of  the  former  transaction  is  the  performance  of  services 
in  relation  to  the  property.8 

5.  Loan  Distinguished  from  Mutuum.  —  The  facts  that  the  article  is  to 
be  returned  in  specie,  and  that  title  does  not  pass,  distinguish  the  loan  for 
use  from  the  mutuum,  or  loan  for  consumption,  where  the  thing  borrowed  is 
to  be  consumed  and  another  thing  of  the  same  kind  returned,  the  title  neces- 
sarily passing  to  the  mutuary.9 

Dec.  719.  See  also  the  title  Gifts,  vol.  14,  p.  constituted  a  bailment  for  hire.  Hardegg  v. 
1049  etseq.  Willards,  (C.  PI.  Gen.  T.)  12  Misc.  (N.  Y.)  17. 

1.  Loan  Distinguished  from  Hiring.  —  Story  on        4.  Obligation  to  Feed  Borrowed  Animals  Does 

Bailments  (gth  ed.),  §  8.    And  see  the  title     Not  Constitute  Hiring.  —  Bennetts.  O'Brien,  37 

Contracts  of  Hire  (Law  of  Bailments),     III.  250. 

vol.  7,  p.  299.  See  also  supra,  this  title,  Dejfi-  This  duty  is  implied  from  the  nature  of  the 
nition  and  General  Considerations,  loan,  unless  there  be  an  agreement  to  the  con- 

2.  Obligation  of  Payment  Implied.  — Cullen  v.  trary.  Handford  v.  Palmer,  2  Brod.  &  B.  359, 
Lord,  39    Iowa  302;  Rider  v.   Union  India-     6  E.  C.  L.  182. 

rubber  Co.,  28  N.  Y.  379.  5.  Keeping  and  Feeding  Animals  for  Conven- 

3.  Facts  Necessary  to   Constitute  Hiring. —     ience  of  Lender  —  Transaction  a  Hiring.  —  How- 

Where  A  left  a  wagon  in  B's  possession,  pend-  ard  v.  Babcock,  21  111.  265;  Chamberlin  v. 
ing  ]a  settlement  of  accounts  between  them,  Cobb,  32  Iowa  161.  See  also  Maxwell  v. 
there  being  no  contract  or  agreement  to  pay  Houston,  67  N.  Car.  305;  Allen  v.  Allen,  2  P. 
hire,  it  was  held  that  upon  the  facts  proved      &  W.  (Pa.)  166. 

the  transaction  could  not  be  considered  as  6.  Promise  to  Return  Increase  Constitutes  Hir- 
anything  more  than  a  loan.  Dunham  v.  Kin-  ing.  —  Putnam  v.  Wyley,  8  Johns.  (N.  Y.)  432, 
near,  1  Watts  (Pa.)  130.  See  also  Robertson  v.  5  Am.  Dec.  346  See  further  the  title  Con- 
Brown,  1  U.  C.  Q.  B.  345.  tracts  of  Hire  (Law  of  Bailments),  vol.  7, 

In  Field  v.  Brackett,  56  Me.  121,  however,      p.  301. 
a  case  in  which  the  plaintiff  loaned  a  ivagon  to        7.  Loan  Distinguished  from  Pledge.  —  Story  on 
the  defendant,  who  promised  to  return  it  in      Bailments  (9th  ed.),       7,  286,  287. 
good  order  at  the  expiration  of  one  month,  the         8.  Loan  Distinguished  from  Mandate. —  Story 
court  considered  the  transaction  as  a  hiring.         on  Bailments  (9th  rd.),      5,  137. 

Where  the  plaintiff  deposited  with  the  de-  9.  Loan  Distinguished  from  Mutuum.  —  Story 
fendant  a  picture  to  be  exhibited  in  the  latter's  on  Bailments  (gth  ed.),  §  228;  Jones  on  Bail- 
gallery,  promising  in  return  to  procure  orders  ments  (ed.  1806)  74;  Bouv.  L.  Diet.  See  also 
for  the  defendant  and  forego  commissions  Coker  v.  State,  91  Ala.  94.  And  see  supra,  this 
thereon,  it  was  held  that  the  transaction  was  title,  Definition  and  General  Considerations  — 
for  the  reciprocal  benefit  of  both  parties,  and      What  May  Be  Loaned,    See  generally  MuTUUM. 
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6.  Loan  Distinguished  from  Deposit.  —  A  loan  differs  from  a  deposit  in  that 
the  borrower  has  the  benefit  of  the  use  of  the  thing  loaned,  together  with  the 
right  of  possession,  while  the  depositary  has  the  mere  custody  of  the  thing, 
which  he  holds  for  the  benefit  of  the  depositor,  without  reward.' 

IV.  Rights  and  Liabilities  of  Parties  Inter  Se  —  1.  In  General  —  when 
Borrower's  Rights  Accrue.  —  The  borrower's  rights  to  possession  and  use  accrue 
only  upon  delivery  to  him  of  the  property  that  is  to  become  the  object  of  the 
bailment.  A  contract  to  make  a  loan  in  the  future  does  not  operate  to  vest 
in  him  any  right  in  respect  to  the  property ;  the  owner  retains  all  rights  to 
use  and  possession  until  actual  delivery  is  made  to  the  borrower. * 

Duty  of  Borrower  as  to  Use,  Preservation,  etc.  —  The  borrower  is  bound  to  keep  and 
preserve  in  the  best  possible  order  the  property  loaned.  He  may  use  it  only 
in  the  manner  for  which  it  is  fitted  by  its  nature  or  which  is  allowed  by  the 
terms  of  the  bailment.3 

Duty  to  Make  Prompt  Return.  —  He  may  not  keep  the  property  beyond  the  time 
limited  by  the  agreement,  but  must  return  it  to  the  lender  or  his  representa- 
tive at  the  time  and  place  and  in  the  manner  stipulated.4 

Property  Loaned  Cannot  Be  Held  as  Security.  —  The  borrower  cannot  retain  the 
property  as  security  for  any  antecedent  debt.  No  intention  to  give  a  lien  for 
a  debt  can  be  implied  from  the  grant  of  a  mere  favor.5  And  obviously  the 
borrower  cannot  give  such  a  right  to  a  third  person  as  against  the  owner.6 

Implied  Authority  of  Borrower  as  to  Preservation. —  The  borrower  has  implied  authority, 
however,  to  make  such  disposition  of  the  property  loaned  as  may  be  necessary 
to  its  preservation.7 

By  the  Louisiana  Code,  the  provisions  of  which  in  respect  to  loans  for  use  are 
very  ample  and  explicit,  a  number  of  contingencies  have  been  provided  for 
which  apparently  have  not  as  yet  been  made  the  subjects  of  judicial  decision 
at  common  law.  Among  them  are  the  rights  and  liabilities  of  the  parties  for 
loss  where  a  previous  valuation  of  the  chattel  has  been  made;  for  deteriora- 
tion of  the  property;  for  expenses  incurred  in  respect  to  the  thing;  and  where 
the  property  is  borrowed  by  two  or  more  persons  jointly.8 

2.  Liability  of  Lender  for  Defects.  —  Since  the  loan  is  made  for  the  beneficial 
use  of  the  borrower,  a  duty  is  imposed  upon  the  lender,  by  the  necessarily 
implied  purpose  of  the  loan,  not  to  conceal  from  the  borrower  those  defects 


1.  Loan  Distinguished  from  Deposit.  —  Story  on 
Bailments  (9th  ed.),  §§  41,  47.  See  also  the 
title  Deposit,  vol.  9,  p.  279. 

2.  Borrower's  Rights  Accrue  Only  on  Delivery. 

—  Crosby  v.  Getinan,  4  Wis.  373. 

3.  Borrower's  Duty  as  to  Preservation  and  Use. 

—  Jones  on  Bailments  (ed.  1806)  75-80;  2 
Kent's  Coin.  574;  Bac.  Abr.,  tit.  Bailment, 
C;  Rev.  Civ.  Code  La.  (igoo),  art.  2898. 

England.  —  Lord  Holt,  C.  J.,  in  Coggs  v. 
Bernard,  2  Ld.  Raym.  915. 

United  States.  —  Ross  v.  Southern  Cotton- 
Oil  Co.,  41  Fed.  Rep.  152. 

Alabama, — Cartlidge  v.  Slone,  (Ala.  1899) 
26  So.  Rep.  918. 

Indiana.  —  Wilcox  v.  Hogan,  5  Ind.  546. 

Kentucky.  —  Kennedy  v.  Ashcraft,  4  Bush 
(Ky.)  53°- 

Louisiana.  —  Niblett  v.  White,  7  La.  253. 
Missouri.  —  Sowden  v.  Kessler,  76  Mo.  App. 
581. 

New  York.  —  Buchanan  v.  Smith,  10  Hun 
(M.  Y.)  474- 

North  Carolina.  —  Martin  v.  Cuthbertson, 
64  N.  Car.  328. 

South  Carolina.  —  De  Tollenere  v.  Fuller, 
Mill  (S.  Car.)  117,  12  Am.  Dec.  616. 

19  C.  of  L. — 30  t 


Wisconsin.  —  Lane  v.  Cameron,  38  Wis. 
603. 

See  further  infra,  this  section,  Use  of  Thing 
Loaned;  Liability  of  Borrower. 

4.  Duty  to  Make  Prompt  Return.  —  Story  on 
Bailmeni  (9th  ed.),  §§  257,  262;  2  Kent's  Com. 
574;  Booth  v.  Terrell,  16  Ga.  25;  Esmay 
Fanning,  9  Barb.  (N.  Y.)  176;  Fox  v.  Pruden, 
3  Daly  (N.  Y.)  187.  See  also  infra,  this  sec- 
tion, As  to  Redelivery ;  infra,  this  title,  Ter- 
mination of  Loan. 

5.  Borrower  Has  No  Lien.  —  Story  on  Bail- 
ments (gth  ed.),  §  264;  Rev.  Civ.  Code  La. 
(1900),  art.  2903. 

6.  Borrower  Cannot  Create  Lien  in  Third  Person. 
—  McDonald  v.  Stirskey,  12  Nova  Scotia  520, 
where  it  was  held  that  the  borrower  of  a  watch 
could  not  give  to  a  third  person,  as  against  the 
owner,  a  lien  on  the  watch  for  repairs. 

7.  Borrower's  Implied  Authority  as  to  Preserva- 
tion.—  White  v.  Edgman,  1  Overt.  (Tenn.) 
19. 

8.  See  Rev.  Civ.  Code  La.  (1900),  arts.  2901, 
2902,  2904,  2905,  2908. 

Obligations  Heritable. —  Rev.  Civ.  Code  La. 
(1900).  art.  2897.    And  see  infra,  this  title, 
Termination  of  Loan. 
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which  are  known  to  the  lender  and  which  may  render  the  loan  perilous  or 
unprofitable.1  Hence  it  is  the  duty  of  the  lender  to  communicate  to  the 
borrower  any  defect  of  which  he  has  knowledge,  with  reference  to  the  use 
for  which  the  loan  is  made;  and  if  he  wilfully  or  by  gross  negligence  omits 
to  do  so  he  is  liable  for  injury  to  the  borrower  or  his  servants  directly  result- 
ing from  such  defect  during  the  use  of  the  chattel  loaned.2 

In  Louisiana  the  law  on  this  point  has  been  declared  by  statute  in  accord- 
ance with  the  foregoing  principles.3 

Actual  Knowledge  Necessary.  —  The  lender  is  liable,  however,  only  when  he  had 
actual  knowledge  of  the  defect;  so  he  is  not  liable  for  injury  caused  by  a 
defect  in  the  chattel  unless,  knowing  of  the  defect  at  the  time  of  the  loan, 
he  either  deliberately  concealed  it  from  the  borrower  or  was  guilty  of  gross 
negligence  in  not  informing  him  thereof.4 

3.  Use  of  Thing  Loaned  —  a.  In  GENERAL. —  It  is  very  clear  that  the  lender 
has  a  right  to  prescribe  the  terms  and  conditions  on  which  the  loan  shall  be 
made,  and'  the  borrower  is  bound  to  follow  these  terms  and  conditions  with 
all  due  fidelity.5  He  can  use  the  property  only  in  the  manner  for  which  it  is 
fitted  by  its  nature,  or  which  is  permitted  by  the  express  or  implied  terms  of 
the  bailment ;  6  although  the  use  contemplated  by  the  bailment  need  not  always 
be  that  which  is  peculiarly  appropriate  to  the  nature  of  the  thing  lent.7 

b.  Unauthorized  Use.  —  It  follows  from  the  foregoing  principle  that  if 
there  is  any  excess  in  the  nature,  time,  manner,  or  quantity  of  the  use,  beyond 
what  may  be  fairly  inferred  to  be  within  the  intention  of  the  parties,  the  bor- 
rower is  guilty  of  a  conversion;  the  property  is  at  once  put  at  his  sole  risk, 
and  he  is  thereafter  liable,  not  only  for  any  loss  or  injury  which  is  occasioned 
by  such  excess,  but  even  for  that  which  is  the  result  of  accidents  that  can 
neither  be  foreseen  nor  prevented.* 

1.  Defects  in  Chattel  —  Lender's  Liability.— 

Blakemoie  v.  Bristol,  eic,  R.  Co.,  S  EI.  &  Bl. 
1035,  92  E.  C.  L.  1035,  27  L.  J.  Q.  B.  167,  4 
Jur.  N.  S.  657,  6  W.  R.  336;  Gagnon  v.  Dana, 
69  N.  H.  264. 

2.  Lender's  Liability  for  Defects.  —  Blakemore 
v.  Bristol,  etc.,  R.  Co.,  27  L.  J.  Q.  B.  167,  8  El. 
&  Bl.  1035,  92  E.  C.  L.  1035;  MacCarthy  v. 
Young,  30  L.  J.  Exch.  227,  6  H.  &  N.  329; 
Coughlin  v.  Gillison,  68  L.  J.  Q.  B.  147,  79  L. 
T.  N.  S.  627,  47  W.  R.  113;  Gagnon  v.  Dana, 
69  N.  H.  264. 

The  Obligation  of  a  Bailor  for  Hire,  in  this  re- 
spect—  the  bailment  being  for  the  benefit  of 
both  parties  —  is  correspondingly  enlarged. 
Per  Blodgett,  J.,  in  Gagnon  v.  Dana,  69  N.  H. 
264, 

3.  Rev.  Civ.  Code  La.  (1900),  art.  2909. 

4.  Lender  Not  Liable  in  Absence  of  Actual 
Knowledge  or  Gross  Negligence.  —  Coughlin  v. 
Gillison,  79  L.  T.  N.  S.  627,  47  W.  R.  113; 
MacCarthy  v.  Young,  6  H.  &  N.  329;  Gagnon 
v.  Dana,  69  N.  H.  264,  the  last  case  holding 
that  whether  the  lender  ought  to  have  known 
of  the  defect  is  immaterial. 

5.  Borrower's  Obligations  as  to  Use.  —  Siory  on 
Bailments  (9th  ed.),  £  254. 

6.  Story  on  Bailments  (9th  ed.),  §§  227,  232, 
233,  255;  Rev.  Civ.  Code  La.  (1900),  art.  2S9S. 

7.  Thus  the  article  may  be  loaned  for  quite 
another  purpose,  as  to  pledge  as  security  for  a 
debt  or  engagement  of  the  borrower.  Story  on 
Bailments  (9th  ed.),  §225;  Archer  v.  Walker, 
38  Ind.  472.  See  also  Branner  v.  Branner,  1 
Lea  (Tenn.)  101. 

8.  Unauthorized  Use  Renders  Borrower  Liable 
for  Conversion. —  Bac.  Abr.,  tit.  Bailment,  C, 
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D;  Story  on  Bailments  (9th  ed.),  §  254;  Rev. 
Civ.  Code  La.  (1900),  arts.  1910,  2S99. 

England.  —  Bryant  v.  Wardell,  2  Exch.  479; 
Lord  Holt,  C.  J.,  in  Coggs  v.  Bernard,  2  Ld. 
Raym.  915. 

Canada.  —  Adam  v.  Henderson,  I  Rev.  Leg. 
504,  K.  B.  1819. 

United  States.  —  Ross  v.  Southern  Cotton-Oil 
Co.,  41  Fed.  Rep.  152. 

Alabama. — Cartlidge  v.  Slone,  (Ala.  1899) 
26  So.  Rep.  918. 

Indiana.  —  Wilcox  v.  Hogan,  5  Ind.  546. 

Kentucky.  —  Kennedy  v.  Ashcraft,  4  Bush 
(Ky.)  530. 

Maine.  —  Ripley  v.  Dolbier,  18  Me.  3S3. 

New  York.  —  Fox  v.  Pruden,  3  Daly  (N.  Y.) 
187;  Buchanan  v.  Smith,  10  Hun  (N.  Y.)  474. 

North  Carolina.  —  Martin  v.  Cuthbertson,  64 
N.  Car.  328. 

South  Carolina.  —  De  Tollenere  v.  Fuller, 
Mill  (S.  Car.)  117,  12  Am.  Dec.  616. 

Vermont.  —  Hart  v.  Skinner,  16  Vt.  13S,  42 
Am.  Dec.  500. 

Wisconsin.  —  Lane  v.  Cameron,  3S  Wis.  603. 

The  Borrower  of  a  Barge  has  been  held  liable 
for  its  sinking  while  being  used  for  a  purpose 
different  from  that  for  which  it  was  loaned, 
though  the  loss  was  occasioned  by  stress  of 
weather.  Ross  v.  Southern  Cotton-Oil  Co.,  41 
Fed.  Rep.  152. 

The  Borrower  of  a  Yoke  of  Oxen  to  plow  up  a 
hedge  is  liable  for  injuries  sustained  to  the 
cattle  while  drawing  stone  and  rolling  them 
on  a  stoneboat.  Buchanan  v.  Smith,  10  Hun 
(N.  Y.)  474. 

The  Borrower  of  a  Slave  to  perform  services  as 
a  cook  on  his  plantation  sent  her  to  act  as 
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Burden  of  Proof.  —  It  has  been  held  that  where  a  conversion  for  a  misuse  is 
relieJ  upon  for  a  recovery,  the  burden  of  proof  is  upon  the  plaintiff,  and  that 
the  mere  proof  that  the  property  was  uninjured  when  delivered  to  the  defend- 
ant and  was  injured  when  returned  to  the  plaintiff  does  not  make  out  a  prima 
facie  case.1 

The  Owner  Ls  Not  Obliged  to  Accept  the  Property  after  such  a  conversion,  if  it  has 
been  injured  while  in  the  borrower's  possession;2  whether  it  has  or  has  not 
been  repaired  is  immaterial ; :*  and  a  subsequent  acceptance  of  the  chattel  by 
him  does  not  waive  his  right  of  action,  but  goes  only  in  mitigation  of  damages.4 

4.  Liability  of  Borrower  —  a.  Personal  LIABILITY  —  (i)  Duty  as  to  Care 
—  Liability  for  Negligence. — The  borrower,  having  the  exclusive  benefit  of 
the  loan,  must  exercise  that  degree  of  care,  diligence,  and  prudence  in  respect 
to  the  property  lomed  which  would  be  exercised  by  the  most  prudent,  careful 
man  as  to  his  own  property  under  similar  circumstances;  in  short,  he  is  bound 
to  use  extraordinary  care.  As  a  consequence  of  this  unusual  obligation  a  cor- 
responding degree  of  liability  is  imposed  on  him  ;  so  that  if,  through  his  failure 
to  exercise  such  extraordinary  care,  the  property  is  lost  or  injured,  he  is  liable 
although  he  has  been  guilty  of  merely  slight  negligence.5 

Voluntary  Destruction.  —  The  borrower  is  liable,  of  course,  for  voluntary 
destruction  of  the  thing  lent.6 

Interference  by  Lender.  —  Where  an  injury  happens  to  the  thing  lent  while  in 
the  possession  of  the  borrower,  the  interference  of  the  lender  to  remedy  the 
evil  will  not  exonerate  the  borrower  from  liability.7 


nurse  to  a  sick  woman  in  a  city  where  small- 
pox was  prevalent,  and  the  slave  contracted 
the  disease  and  died.  The  borrower  was  held 
liable.  Di  Tollenere  t.  Fuller,  Mill  (S.  Car.) 
117,  12  Am.  Dec.  616. 

1.  Onus  Probandi  on  Plaintiif.  —  Cartlidge  v. 
Slone.  (Ala.  1899)  26  So.  Rep.  918. 

2.  Owner  Need  Not  Accept  Property  After  Con- 
version. —  1 1  art  v.  Skinner,  16  Vt.  13S,  42  Am. 
Dec.  500;  Robinson,  C  J.,  in  Campbell  v. 
Boulton,  2  U.  C.  Q.  B.  202. 

3.  Hart  v.  Skinner,  16  Vt.  138,  42  Am.  Dec. 
500.  See  further  the  title  Trover  and  Con- 
version. 

4.  Acceptance  Merely  Goes  in  Mitigation  of  Dam- 
ages.— -  Fox  v.  Pruden,  3  Daly  (N.  Y.)  187; 
Hart  v.  Skinner,  16  Vt.  138,  42  Am.  Dec.  500. 

5.  Borrower  Liable  for  Slight  Negligence.  — 
Bac.  Abr.,  tit.  Bailment,  D;  Jones  on  Bail- 
ments (ed.  1806)  75. 

England.  —  Lord  Holt,  C.  J.,  in  Coggs  v. 
Bernard,  2  Ld.  Raym.  9T5;  Tindal,  C.  J.,  in 
Vaughan  v.  Menlove,  3  Bing.  N.  Cas.  475,  32 
E.  C.  L.  212. 

Canada.  —  Robertson  v.  Brown,  I  U.  C.  Q. 
B.  345.  See  also  Rainsbury  v.  Ross,  4  N. 
Bruns.  179. 

United  States.  —  See  Higbie  v.  Hopkins,  r 
Wash.  (U.  S.)  230,  12  Fed.  Cas.  No.  6,466. 

Delaware.  —  Wilson  v.  Rockland  Mfg.  Co.,  2 
Harr.  (Del.)  67. 

Illinois.  —  Phillips  v.  Condon,  14  111.  84; 
Howard  v.  Babcock,  21  111.  264;  Bennett  v. 
O'Brien,  37  III.  250;  Hagebush  v.  Ragland,  78 
111.  40. 

Indiana.  —  Wilcox  v.  Hogan,  5  lnd.  546; 
Wood  v.  McClure,  7  lnd.  155. 

Iowa.  — Chamberlin      Cobb,  32  Iowa  161. 

Kentucky.  — Green  v.  Hollings worth,  5  Dana 
(Ky.)  173,  30  Am.  Dec.  680;  Kennedy  v.  Ash- 
craft,  4  Bush  (Ky.)  530. 

Louisiana.  —  Niblett  v.  White,  7  La.  253. 


Missouri.  —  Ross  v.  Clark,  27  Mo.  549. 
New  York.  —  Buchanan  v.  Smith,  10  Hun 
(N.  Y.)  476;  Scranton  v.  Baxter,  4  Sandf.  (N. 
Y.)5- 

South  Carolina.  —  De  Tollenere  v.  Fuller, 
Mill  (S.  Car.)  117,  12  Am.  Dec.  616. 

Vermont.  — See  Carpenters.  Branch,  13  Vt. 
161,  37  Am.  Dec.  587. 

In  point  of  law  the  borrower  represents  to 
the  lender  that  be  is  a  person  of  competent 
skill.  Per  Parke,  B.,  in  Wilson  v.  Brett,  11 
M.  &  W.  113. 

Where  the  borrower  of  a  horse  rode  the  ani- 
mal several  miles  after  it  had  become  sick, 
without  giving  any  attention  or  care  to  it,  he 
was  held  liable.    Phillips  v.  Coudon,  14  111.  84. 

Qualification.  —  It  cannot  be  said  as  a  matter 
of  law  that  a  defendant  is  guilty  of  any  negli- 
gence in  carrying  a  borrowed  watch  in  his 
pocket  when  he  is  hunting.  Green  v.  Hollings- 
worth,  5  Dana  (Ky.)  173,  30  Am.  Dec.  680. 

Exception  —  Trainer  of  Horses.  —  The  rule 
obligating  the  borrower  of  a  chattel  lo  extraor- 
dinary care  does  not  apply  to  the  delivery  of 
a  horse  to  be  broken  to  service  for  the  benefit 
of  the  owner.  The  trainer  is  bound  to  use 
only  ordinary  care.  Francis  v.  Shrader,  67 
111.  272. 

Loan  for  Exhibition.  —  Concerning  the  duties 
and  liabilities  of  the  management  of  the 
World's  Columbian  Exposition,  as  regarded 
property  of  exhibitors,  see  French  Republic  v. 
World's  Columbian  Exposition,  83  Fed.  Rep. 
109,  (C.  C.  A.)  91  Fed.  Rep.  64. 

6.  Co.  Lit.t., §71;  Bac.  Abr.,  tit.  Bailment,  C. 

7.  Interference  by  Lender.  —  The  lender's 
mare  was  injured  by  another  animal,  and  the 
lender  employed  a  person  to  examine  the 
wound  and  care  foi  it,  but  the  mare  died  from 
the  injury.  It  was  held  that  this  interference 
on  the  part  of  the  lender  could  not  release  the 
borrower  from  liability.    Todd  v.   Figley,  7 
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The  Borrower  of  Domestic  Animals  is  obliged  to  feed  and  care  for  them  properly. 
This  duty  is  necessarily  implied  from  the  nature  of  the  loan.1  Failure  to  fulfil 
this  obligation,  therefore,  will  render  the  borrower  liable.2 

Borrower  Not  an  Insurer. — -The  obligations  of  the  borrower,  however,  do  not 
go  to  the  extent  of  making  him  liable  as  an  insurer  of  the  thing  lent.3 

Burden  of  Proof.  —  Where  the  loan  and  the  loss  of  the  property  in  the  hands 
of  the  borrower  are  proved,  the  burden  is  upon  the  borrower  to  show  that  he 
used  proper  care  and  diligence.4 

(2)  In  Case  of  Accident.  —  Although  the  borrower  is  liable  for  the  results 
of  slight  negligence  on  his  part,  yet  if  the  property  loaned  be  lost  or  injured 
without  any  fault  or  neglect  whatsoever  attributable  to  him,  but  through 
inevitable  accident  or  vis  major,  the  borrower  is  not  liable,  and  the  owner  must 
bear  the  loss.5 

By  the  Louisiana  Code,  "if  the  thing  lent  be  destroyed  by  a  chance  which  might 
have  been  prevented  by  the  borrower  in  making  use  of  his  own,  or  if,  unable 
to  preserve  both,  he  has  preferred  preserving  his  own,  he  is  answerable  for  the 
loss  of  the  other."  6  And  "  if  the  thing  has  been  valued  at  the  time  of  lend- 
ing it,  the  loss  which  results,  even  by  chance,  is  on  account  of  the  borrower, 
unless  there  has  been  a  contrary  agreement."  7 

At  Common  Law,  however,  it  has  been  held  that  a  promise  on  the  part  of  the 
borrower  to  return  the  property  in  good  condition  or  pay  its  value  does  not 
make  him  liable  as  on  special  contract,  in  case  of  loss  of  the  property  without 
his  fault.8 

The  Burden  of  Proof  is  on  the  borrower  to  show  that  the  loss  or  injury  was  the 
result  of  inevitable  accident  or  of  another's  wrongful  act  that  could  not  have 
been  foreseen  or  prevented.9 

(3)  As  to  Redelivery  —  When  to  Be  Made.  —  The  borrower  is  bound  to  redeliver 
the  property  at  the  expiration  of  the  time  by  the  terms  of  the  bailment;  or  if 
the  loan  is  for  an  indefinite  period,  upon  demand  by  the  lender.10 

Walts  (Pa)  542.    See  also  Lane  v.  Cameron,  Delaware. — Wilson  v.  Rockland  Mfg.  Co., 

38  Wis.  603.  2  Harr.  (Del.)  67. 

1.  Borrower  of  Animals  Must  Feed  Them  Prop-  Indiana.  —  Wood  v.  M'Clure,  7  Ind.  155; 
erly.  —  Handfoid  v.  Palmer,  2  Brod.  &  B.  359,  Watkins  v.  Roberts,  2S  Ind.  167. 

6  E.  C,  L,  182;  Bennett  v.  O'Brien,  37  III.  250.  Maine.  —  Field  v.  Brackett,  56  Me.  121. 

2.  Hatidford  v.  Palmer,  2  Brod.  &  B.  359,  6  Michigan.  — Beller  v.  Schultz,  44  Mich.  529, 
E.  C.  L.  182.  38  Am.  Rep.  280. 

3.  Borrower  Not  an  Insurer.  —  World's  Col um-  New  York.  —  Whitehead  v.  Vanderbilt,  10 
bian  Exposition  Co.  v.  Republic,  (C.  C.  A.)  91  Daly  (N.  Y.)  214. 

Fed.  Rep.  64;   Beller  v.  Schultz,  44  Mich.  529,  North  Carolina.  —  Fortune  v.  Harris,  6  Jones 

38  Am.  Rep.  280;  Whitehead  v.  Vanderbilt,  L.  (51  N.  Car.)  532. 

10  Daly  (N.  Y.)  214.    See  also  Foster  v.  Essex  So  where  a  borrowed  horse  died  from  paraly- 

Bank,  17  Mass.  501.  sis  without  any  peglect  on  the  part  of  the  bot- 

In  Field  v.  Brackett,  56  Me.  121,  it  was  held  rower,  Whitehead  v.  Vanderbilt,  10  Daly  (N. 

that  a  promise  to  return  a  borrowed  wagon  in  Y  )  214;  or  was  injured  by  running  away  with- 

good  condition  did  not  impose  upon  the  bor-  out  the  borrower's  fault.  Wells  v.  Crew,  5  U. 

rower  the  liability  of  an  insurer.    The  trans-  C.  Q.  B.  O.  S.  209,  it  was  held  that  the  loss 

action,  however,  was  treated  as  a  hiring.  fell  on  the  owner. 

4.  Burden  of  Proof.  —  Bennett  v.  O'Brien,  37  6.  Rev.  Civ.  Code  La.  (1900),  art.  2900. 
111.  250.  7.  Rev.  Civ.  Code  La.  (1900),  art.  2901. 

The  complaint  for  failure  to  return  the  prop-  8.  Whitehead  v.  Vanderbilt,  10  Daly  (N.  Y.) 

erty  need  not  show  negligence  by  the  defend-  214. 

ant.    Tindall  v,  McCarthy,  44  S.  Car.  487.  9.  Burden  of  Proof  on  Borrower.  ■ —  Scranton  v. 

5.  Borrower  Not  Liable  for  Accident  Occurring  Baxter,  4  Sandf  (N.  Y.)  5. 

Without  His  Fault.  —  Bac.  Abr.,  tit.  Bailment,  10.  Redelivery— When  to  Be  Made.  —  Green  v. 

C,  D.  Hollingsivorth,  5  Dana  (Ky.)  173,  30  Am.  Dec. 

England.  —  Tindal,  C.  J.,  in  Vaughan  v.  680;   Pulliam  v.  Burlingame,  81  Mo.  in,  51 

Menlove,  3  Bing.  N.  Cas.  475,  32  E,  C.  L.  212.  Am.  Rep.  229;  Fox  v.  Pruden,  3  Daly  (N.  Y.) 

Canada.  —  Wells  v.  Crew,  5  U.  C.  Q.  B.  O.  187. 

S.  209.  It  has  been  held  that  where  the  loan  is  for 

Alabama.  —  Cartlidge  v.  Slone,  (Ala.  1899)  26  an  indefinite  period,  the  loan  terminates  and 

So.  Rep.  918.  return  of  the  property  must  be  made  when  the 

Arkansas.  —  Parker  v.  Gaines,  (Ark.  1889)  n  purposes  of  the  loan  shall  have  been  accom- 

§.  W.  Rep.  693.  plished.    Lay  v.  Lawson,  23  Ala.  377.  See 
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To  Whom  to  Be  Made.  —  The  borrower  must,  as  a  general  rule,  make  return  to 
the  lender,  if  the  latter  be  the  owner,  unless  it  has  been  stipulated  that  return 
be  made  to  some  other  person,'  or,  if  the  lender  be  dead,  to  his  personal  repre- 
sentative if  known.* 

By  Whom  to  Be  Made. — Return  of  the  property  loaned  may  be  made  either  by 
the  borrower  himself  or  by  his  authorized  agent  or  servant.3 

Where  to  Be  Made.  —  Where  the  parties  reside  in  the  same  city,  return  is  to  be 
made  to  the  lender  at  his  residence,  in  the  absence  of  agreement  to  the 
contrary.4 

What  Is  to  Be  Returned.  —  Not  only  the  thing  borrowed  is  to  be  returned, 
but  everything  accessorial  thereto.  Thus  the  offspring  of  animals  born  dur- 
ing the  time  of  the  loan  are  to  be  restored,  and  the  income  of  shares  of  stock 
lent  to  the  borrower  to  enable  him  to  pledge  them  as  temporary  security  also 
belongs  to  the  lender.5 

Liability  for  Failure  to  Deliver.  — As  a  consequence  of  the  foregoing  rules,  if  the 
borrower  fails  to  deliver  the  property  according  to  the  -express  or  implied 
terms  of  the  bailment,  or  delivers  it  to  a  person  not  authorized  to  receive  it, 
he  is  liable  for  conversion.6 

Demand  and  Refusal  Merely  Evidence  of  Conversion. —  Demand  and  refusal,  however, 
do  not  constitute  a  conversion,  but  are  merely  evidence  thereof;  the  refusal 
may  be  satisfactorily  explained  and  the  borrower  exonerated.7 

b.  Liability  for  Act  of  Third  Person  —  (i)  Act  of  Agent  or  Servant. 
—  It  has  been  considered  that  a  loan  is  so  personal  in  its  nature  that  its  bene- 
fits cannot  lawfully  be  extended  to  persons  other  than  the  borrower;  and  under 
this  view  a  borrower  of  a  horse  has  been  held  liable  for  permitting  his  servant 
to  ride  the  animal.** 


also  infra,  this  title,  Termination  of  Loan  — 
Where  Time  Not  Specified. 

1.  Delivery  to  Lender.  —  Story  on  Bailments 
(gth  ed.),  §  262;  Booth  v.  Terrell,  16  Ga.  25; 
Esmay  r'.  Fanning,  g  Barb.  (N.  Y.)  176. 

Delivery  to  Real  Owner. —  Redelivery  must  be 
made  to  the  real  owner,  however,  even  though 
he  be  another  than  the  lender.  Story  on  Bail- 
ments (gth  ed.),  §  265. 

So  where  the  property  is  forcibly  taken  from 
the  borrower  by  the  rightful  owner  the  bor- 
rower is  discharged  from  liability  to  the  lender. 
Shelbury  v.  Scotsford,  Yelv.  22. 

2.  Delivery  to  Lender's  Personal  Representa- 
tive.—  Story  on  Bailments  (gth  ed.),  §  265; 
Booth  v.  Terrell,  16  Ga,  25. 

3.  Delivery  by  Agent  or  Servant.  —  Scranton  v. 
Baxter.  4  Sandf.  (N.  Y.)  5. 

4.  Delivery  at  Lender's  Residence.  —  Story  on 
Bailments  (gth  ed.),  §  261;  Esmay  v.  Fanning, 
g  Barb.  (NT.  Y.)  176. 

5.  What  Is  to  Be  Returned.  —  Story  on  Bail- 
ments (gth  ed.),  §  260.  And  see  supra,  this 
title,  Definition  and  General  Considerations  — 
Ownership  of  Thin.;  Loaned — Increase  of  Ani- 
mals. 

6.  Liability  for  Failure  to  Deliver.  —  Maguyer 
v.  Hawthorn,  2  Harr.  (Del.)  71;  Green  v.  Hol- 
lingsworth,  5  Dana  (Ky.)  173,  30  Am.  Dec. 
680;  Esmay  v.  Fanning,  9  Barb.  (N.  Y.) 
176. 

Delivery  to  One  Unauthorized  to  Receive 
amounis  10  a  conversion  and  renders  the  bor- 
rower liable  in  action  without  Ihe  necessity  for 
previous  demand.  Esmay  v.  Fanning,  9  Barb. 
(N.  Y.)  176. 

Loan  of  Safe  and  Combination.  —  Where  th? 
plaintiff  lent  to  the  defendant  a  safe  with  a 
combination  lock  and  key,  and  the  defendant 


locked  the  safe  on  a  combination  known  only 
lb  himself,  and,  returning  the  safe  and  key, 
refused,  upon  demand,  to  disclose  the  combi- 
nation upon  which  it  was  locked,  in  conse- 
quence of  which  the  safe  was  worthless,  it  was 
held  that  it  was  the  defendant's  duty  to  deliver 
the  safe  with  the  combination  so  that  it  could 
be  used  by  the  owners.  Neff  v.  Webster,  15 
Wis.  283. 

Special  Damages  for  Delay  —  Burden  of  Proof.  — 

The  defendant  borrowed  from  the  plaintiff, 
who  was  a  manufacturer,  parts  of  certain 
lamp  burners  on  which  the  defendant  had  let- 
ters patent,  and  promised  to  return  the  articles 
on  demand.  In  an  action  for  damages  for  his 
refusal  to  redeliver  the  property,  it  was  held 
that  while  the  plaintiff  was  entitled  to  recover 
the  value  of  the  articles,  he  could  not  recover 
special  damages  without  showing  that  either 
by  reason  of  the  letters  patent,  or  by  inability 
to  obtain  similar  articles  from  other  makers,  he 
was  prevented  from  making  complete  lamp 
burners  of  value  in  the  market.  Enright  v. 
American  Belgian  Lamp  Co.,  36  N.  Y.  App. 
Div.  431. 

7.  Demand    and    Refusal   Not  Conversion.  — 

Maguyer  v.  Hawthorn,  2  Harr.  (Del.)  71;  Wil- 
lard,  J.,  in  Esmay  v.  Fanning,  g  Barb.  (N.  Y.) 
i8g;  Burnett  v.  Fulton,  3  Jones  L.  (48  N.  Car.) 
486;  Buffington  v.  Clarke,  15  R.  I.  437.  In 
the  last  case  it  was  held  that  the  refusal,  in 
order  to  constitute  a  conversion,  must  amount 
to  a  denial  of  the  demandant's  rights. 

Borrower  Estopped  to  Deny  Lender's  Title. — See 
infra,  this  section,  Borrower  Estopped  to  Deny 
Lender's  Title. 

8.  Borrower  Liable  for  Giving  Use  to  Third  Per- 
son. —  Bringloe  v.  Morrice,  1  Mod.  210.  See 
also  Wilcox  v.  Hogan,  5  Ind.  546. 
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Later  Rule.  —  But  later  decisions  seem  to  have  established  the  rule  that 
although  the  transaction  is  for  the  sole  personal  use  and  benefit  of  the  borrower, 
the  latter  is  entitled  to  employ,  in  using  the  property,  an  agent  or  servant  who 
is  prudent  and  thoroughly  competent  and  skilled  in  respect  to  the  use  of  such 
property,  and  that  such  agent  or  servant  is  bound  to  exercise  the  same  extraor- 
dinary care  as  the  master  himself.1 

(2)  Act  of  Stranger.  —  The  borrower  is  not  excused  from  liability  by  show- 
ing that  the  proximate  cause  of  the  loss  was  the  wrongful  act  of  a  third 
person,  unless  it  clearly  appears  that  no  fault  or  neglect  of  the  borrower  or  his 
servant  contributed  in  any  degree  to  create  or  enhance  the  peril.2  But  where 
the  loss  occurring  by  the  act  of  a  third  person  could  not  have  been  foreseen, 
and  the  borrower  is  free  from  negligence,  he  is  exonerated.3 

5.  Borrower  Estopped  to  Deny  Lender's  Title.  —  The  rule  applicable  to  bail- 
ments in  general,  that  a  bailee  cannot  set  up  his  bailor's  want  of  title  as  a 
justification  of  his  failure  to  deliver,4  has  been  held  applicable  to  this  species 
of  bailment.  Consequently  one  who  borrows  a  chattel  for  use  cannot  set  up 
title  in  himself  as  against  the  lender  until  he  shall  have  returned  the  property; 
otherwise  the  burden  of  proving  ownership  would  rest  upon  the  lender, 
whereas  had  the  chattel  remained  in  the  lender's  possession  the  burden  would 
have  been  on  the  borrower.5 

Purchase  of  Adverse  Title.  —  The  rule  is  not  altered  by  the  fact  that  during  the 
bailment  the  borrower  has  bought  up  an  adverse  title  by  virtue  of  which  he 
seeks  to  hold  the  property.** 

Deed  of  Trust  to  Borrower.  — -  The  principle  has  been  held  to  be  inapplicable,  how- 
ever, to  a  case  where  the  borrower  sets  up  a  deed  of  trust  made  for  his  benefit 
since  the  bailment.7 

Jus  Tertii.  —  Since  the  borrower  cannot  set  up  title  in  himself  as  against  the 
lender,  as  a  general  rule,  he  cannot  thus  set  up  the  title  of  a  third  person.8 
The  plea  of  jus  tertii  can  be  valid  and  effectual  as  a  defense  by  the  borrower 
only  when  it  rests  upon  something  more  than  his  mere  voluntary  act,  without 
suit,  threat,  or  demand  by  the  person  in  whom  he  alleges  the  title  to  exist. 
He  cannot  justify  his  failure  to  deliver  by  alleging  title  in  a  third  person  who 
has  made  no  claim  to  the  property.9 

1.  Camoys  v.  Scurr,  9  C.  &  P.  3S3,  38  E.  C. 
L.  165;  Scranlon  v.  Baxter,  4  Sandf.  (N.  Y.)  5. 
In  this  latter  case  it  was  held  that  the  borrower 
was  justified  in  returning  a  borrowed  horse  by 
a  servant,  though  the  court  considered,  on  the 
authority  of  Btingloe  v.  Morrice,  1  Mod.  210, 
that  the  borrower  would  not  have  been  justified 
had  he  permitted  the  servant  lo  use  the  horse 
for  any  other  purpose. 

So  the  borrowerof  a  horse  for  the  purpose  of 
trying  him  is  entitled  to  permit  a  competent 
person  to  ride  the  animal  for  that  purpose:  and 
in  case  of  damage  the  only  question  is  whether 
anything  was  done  more  than  necessary  for  the 
purpose  of  trying  the  animal.  Camoys  v. 
Scurr,  9  C.  &  P.  383,  38  E.  C.  L.  165. 

2.  Borrower's  Liability  for  Tort  of  Third  Person. 
—  Story  on  Bailments  (9th  ed.),  241,268; 
Lord  Holt,  C.  J.,  in  Coggs  v.  Bernard,  2  Ld. 
Raym.  916;  Scranlon  v.  Baxter,  4  Sandf.  (N. 
Y.)  8. 

A  wife  who  has  borrowed  a  horse  has  been 
held  liable  for  injury  occasioned  to  the  animal 
through  ill  treatment  by  her  husband.  Hage- 
bush  v.  Ragland,  78  111.  41. 

A  loan  of  bonds  was  made  by  a  partner  to 
his  firm,  for  the  purpose  of  being  deposited  as 
collateral  security  against  overdrafts  of  ac- 
count.   The  bonds  were  stolen  from  the  bank 
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where  they  were  deposited.  It  was  held  that 
the  firm  was  liable  for  the  loss.  Archer  v. 
Walker,  38  Ind.  472. 

3.  Watkins  v.  Roberts,  2S  Ind.  167.  In  this 
case  the  plaintiff  loaned  to  the  defendant  a 
horse  to  go  to  a  certain  place  and  return. 
While  on  the  road,  soldiers  of  the  government 
forcibly  took  the  horse  from  him.  It  was  held 
that  the  defendant  was  not  liable. 

4.  See  the  title  Bailments,  vol.  3,  p.  758. 

5.  Borrower  Cannot  Claim  Title  Before  Surren- 
der.—  Simpson  v.  Wrenn,  50  111.  222;  Pulliam 
v.  Burlingame,  81  Mo.  m,  51  Am.  Rep.  229. 
See  also  Hall  v.  Dickey,  32  Miss.  20S:  Crump 
v.  Mitchell,  34  Miss.  449. 

6.  Purchase  of  Adverse  Title  No  Defense.  — 
Nudd  v.  Montanye,  38  Wis  511,  20  Am.  Rep. 
25.  See  also  Tindall  v.  McCarthy,  44  S.  Car. 
487. 

7.  Deed  of  Trust  for  Borrower's  Benefit  Good 
Defense.  —  Burnett  v.  Fulton,  3  Jones  L.  (48  X . 

Car.)  4S7. 

8.  Jus  Tertii.  —  Pulliam  v.  Burlingame,  81 
Mo.  in,  51  Am.  Rep  229;  Lain  v.  Gaither,  72 
N.  Car.  234. 

9.  Thus,  the  borrower  cannot  set  up  an  alle- 
gation of  title  acquired  by  the  lender's  assignee 
in  bankruptcy  since  the  loan,  whete  the 
assignee  himself  does  not  actively  interfere, 


Bights  of  Parties  Agxinst  Third  Persons.  LOANS. 


Statutory  Eights  of  Third  Persons. 


Eviction  by  Title  Paramount.  —  Estoppel  ceases,  however,  when  the  bailment  on 
which  it  is  founded  is  terminated  by  what  is  equivalent  to  eviction  by  title 
paramount,  as  when  the  real  owner,  being  other  than  the  lender,  forcibly  takes 
the  property  out  of  the  borrower's  possession.1 

V.  Eights  of  Parties  Against  Third  Persons  L  Rights  of  Lender.  —  As 
the  owner  of  borrowed  property  retains  full  title  notwithstanding  the  lending, 
he  may,  of  course,  maintain  an  action  against  a  stranger  who  wrongfully  seizes 
or  injures  the  property.2  And  since  not  only  an  owner,  but  also  one  who  is 
clothed  with  rightful  possession  and  control  of  the  property,  can  make  a  loan,3 
it  follows  that  when  one  having  such  possession  and  control  has  made  a  loan 
of  the  property  so  possessed  by  him,  he  can  exercise  the  same  rights  against  a 
third  person  in  respect  to  the  thing  loaned  as  are  available  to  the  real  owner.4 

2.  Rights  of  Borrower.  —  Although  the  borrower  has  no  special  or  qualified 
property  in  the  thing  lent,  but  has  only  a  bare  right  to  possession  and  use, 
this  right  is  sufficient  to  enable  him  to  protect  the  property  by  an  action 
against  a  wrongdoer.5 

VI.  Statutory  Rights  of  Third  Persons —  1.  In  General.  — While  the  gen- 
eral rule  is  that  in  the  absence  of  fraud,  third  persons,  even  though  they  claim 
as  bona  fide  purchasers  or  pledgees  of  the  borrower,  without  notice  of  the  loan, 
can  acquire  through  him  as  against  the  real  owner  no  right  or  interest  in  the 
property  loaned,  regardless  of  the  period  of  the  borrower's  possession,6  yet 
by  statutes  in  several  states  third  persons  have  been  enabled,  under  certain 
circumstances,  to  acquire  through  the  borrower  certain  rights  in  such  property. 
Thus,  in  Alabama,  Kentucky,  and  \Tirginia  it  is  provided  that  after  the  bor- 
rower has  been  in  possession  for  a  certain  length  of  time,  if  the  loan  has  not 
been  reduced  to  writing  and  recorded,  the  transaction  will  be  presumed  to  be 
fraudulent  as  to  creditors  and  purchasers  of  the  borrower,  and  as  to  such  per- 
sons the  title  to  the  property  will  be  deemed  to  be  with  the  possession.' 

The  Purpose  of  These  Statutes  was  to  prevent  the  creation  of  debts  or  procure- 
ments by  reason  of  false  appearances,  such  as  would  naturally  follow  in  bail- 
ments of  this  character,   upon  the  faith  of   the  borrower's  possession  as 

Lain  v.  Gaither,  72  N.  Car.  234;  or  of  title  in  the  time  when  the  former  had  the  right  to 

the  borrower's  wife  as  joint  owner  with  the  temporary  possession  and  custody, 

lender,  where  the  wife  has  claimed  no  right  in  5.  Borrower  May  Sue.  —  2  Kent's  Com.  574; 

the  property,  Pulliam  v.  Burlingame,  81  Mo.  Nicolls  v.  Bastard,  2  C.  M.  &  R.  659.    See  also 

111,  51  Am.  Rep.  229.  Mason  v.  Morgan,  24  U.  C.  Q.  B.  328. 

1.  Eviction  by  Title  Paramount  Good  Defense. —  The  borrower  may  maintain  an  action 
Shelb  ury  v.  Scotsford,  Yelv.  22.  against  the  assignees  in  bankruptcy  of  one 

2.  Lender  May  Sue. —  Nicolls  v.  Bastard,  2  C.  with  whom  the  goods  have  been  stored.  Bur- 
M.  &  R.  659;  Lotan  v.  Cross,  2  Campb.  465;  ton  v.  Hughes,  2  liing.  173,  9  E.  C.  L.  368. 
Walker  v.  Sharpe,  31  U.  C.  Q.  B.  340;  Mc-  6.  See  supra,  this  title,  Definition  and  General 
Donald  v.  Stirskey,  12  Nova  Scotia  520;  Booth  Considerations  —  Ownership  of  Thing  Loaned. 

v.  Terrell,  16  Ga.  25;  Coykendall  v,  Eaton,  55  7.  Statutes  —  Unrecorded  or  Parol  Loans  Fraud- 
Barb.  (N.  Y.)  188;  Orserz/.  Storms,  9  Cow.  (N.  ulent  as  to  Borrower's  Creditors  and  Purchasers.  — 
Y.)  687,  18  Am.  D:c.  543;  Root  v.  Chandler,  10  See  Civ.  Code  Ala.  (1896),  g§  1012,  1013:  Gressett 
Wend.  (N.  Y.)  no,  25  Am.  Dec.  546.  v.  Agee,  14  Ala.  355;  Knight  v.  Bell,  22  Ala. 

Conversion  by  Purchaser  from  Borrower.  —  So  198;  Stat.  Ky.  (1894),  §  1909;  Code  Ya.  (1887), 

where  a  stranger  purchases    property  fiom  §  2461. 

the  borrower  and  continues  to  hold  it  after  '   For  a  comparison  of  this  last-named  statute 

knowledge  of  the  lender's  ownership,  he  is  (Act  Va  1785,  §  2)  with  the  English  statutes  of 

liable  to  the  lender  without  demand.    Porter  13  Eliz.,  c.  5,  and  27  Eliz.,  c.  4,  see  Fitzhugh  v. 

v.  Foster,  20  Me.  391,  37  Am.  Dec.  59.  Anderson,  2  Hen.  &  M.  (Va.)  289,  3  Am.  Dec 

3.  See  supra,  this  title,  Definition  and  Gen-  625. 

era/  Considerations  —  Nature  of  Loan  —  General         A  gave  to  B  a  slave  by  parol  loan.    B  held 

Requisites.  the  sjave  for  more  than  five  years  without  dc- 

4.  Rightful  Possession  and  Control  Sufficient.  —  mand  made  and  pursued  by  law  on  the  part  of 
Casey  v.  Suter,  36  Md.  1;   Chamberlain   v.  A.    It  was  held  that  the  creditors  of  B  could 
West,  37  Minn.  54;  Coykendall  v.  Eaton,  55  subject  the  slave  to  their  demands.  Taylor: 
Barb.  (N.  Y.)  188.  Beale,  4  Gratt.  (Va.)  93;  Beale  v.  Digges,  6 

In  Roberts  v.  Wyatt,  2  Taunt.  268,  one  who  Gratt.  (Va.)  582. 
had  lent  goods  to  their  real  owner  was  held  to        "  The  possession  must  be  construed  to  be 

be  entitled  to  recover  them  from  him  during  with  the  property  unless  the  contrary  be  ac- 
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indicative  of  his  ownership,  and  to  protect  bona  fide  purchasers  of  the 
borrower.1 

Notice  of  loan. — -  It  was  intended  by  these  acts  to  preclude  all  questions  of 
notice  of  the  loan  as  to  creditors  and  purchasers  of  the  borrower  after  the 
expiration  of  the  time  limited.2 

2.  To  What  Transactions  Statutes  Apply.  —  It  would  seem  that  these  statutes 
apply  to  no  bailments  other  than  the  gratuitous  loan  for  use.  They  do  not 
apply  to  a  case  where  possession  is  held  under  a  bona  fide  contract  of  hiring  for 
a  valuable  consideration.3 

Where  a  Loan  Is  Made  for  an  Indefinite  Period,  and  for  no  specific  purpose,  it  is  com- 
petent for  a  jury  to  infer  that  in  reality  it  was  intended  as  a  gift,  or  as  a  loan 
to  be  resumed  by  the  owner  in  case  of  contemplated  seizure  by  creditors  of 
the  borrower.  In  the  first  case,  the  title  would  be  absolute  in  the  donee, 
while  in  the  last  the  statute  would  apply,  the  right  of  creditors  and  purchasers 
of  the  borrower  being  thus  protected  in  either  case.4 

3.  Effect  and  Construction  of  Statutes  —  a.  In  General.  —  These  statutes 
operate  only  in  favor  of  third  persons;  they  in  no  way  affect  the  rights  exist- 
ing at  common  law  between  lender  and  borrower  and  their  respective  repre- 
sentatives, and  create  no  new  rights  in  favor  of  either.  Their  effect  is  merely 
to  render  the  property  in  the  borrower's  possession  subject  to  the  payment  of 
his  debts  and  to  the  claims  of  purchasers  under  him,  after  the  statutory  time 
has  elapsed.  No  title  is  taken  from  the  lender  or  conferred  upon  the  borrower; 
as  between  the  parties  to  the  loan,  the  title  still  remains  in  the  original  owner, 
who  can  terminate  the  loan  by  resuming  possession  at  any  time,  even  though 
the  statutory  period  has  expired,  provided  that  meanwhile  no  rights  of  credit- 
ors or  purchasers  of  the  borrower  have  attached.  And  the  same  result  follow- 
ing from  such  resumption  of  possession  will  be  produced  by  the  owner's 
executing  and  recording  a  deed  or  will  granting  away  the  property  to  another. 
It  is  only  when  the  borrower  has  been  permitted  to  remain  in  possession  for 
the  statutory  period,  and  rights  of  creditors  or  purchasers  have  attached,  that 
the  owner  is  precluded  from  so  dealing  with  the  property.5 

Loan  Before  Statute.  —  Where  the  possession  had  continued  for  the  statutory 
period  since  the  passing  of  the  statute,  it  was  held  that  the  statute  applied 
although  the  loan  was  made  before  the  passage  of  the  act.6 

tually  proved."  Tucker,  P.,  in  Collins  v.  Loff-  agreement  with  the  other  distributees,  the  serv- 
tus,  10  Leigh  (Va.)  6,  34  Am.  Dec.  719.  ices  of  a  certain  slave  until  his  son  should  be- 

1.  Purpose  of  Statutes.  —  Butler  v.  Jones,  80  come  of  age,  it  was  held  that  the  conveyance 
ft.la.  436;  Carr  v.  Lester,  90  Ala.  349;  Chiles  v.  to  the  father  was  for  a  valuable  consideration, 
Bernard,  3  Dana  (Ky.)  95;  Beasley  v.  Owen,  and  not  within  the  statutes.  Tatum  v.  Man- 
5  Hen.  &  M.  (Va.)  456;  Lightfoot  v.  Strother,      ning,  9  Ala.  145. 

>  Leigh  (Va.)  456.  4.  Loan  for  Indefinite  Period  —  Application  of 

At  common  law,  no  length  of  possession  by  Statute.  —  Norris  fc,  Bradford,  4  Ala.  203; 
1  he  borrower  would  protect  one  who  purchased  Shacklett  v.  Kershner,  I  Lilt.  (Ky.)  227;  Fitz- 
t  le  property  of  him.  This  was  productive  of  hugh  v.  Anderson,  2  Hen.  &  M.  (Va.)  2S9,  3 
n.uch  mischief,  which  it  was  the  object  of  the  Am.  Dec.  625.  See  also  sitpra,  this  title,  Dis- 
stiUute  to  remedy.  Per  Cabell,  J.,  in  Lightfoot  tinctions —  Loan  Distinguished  from  Gift, 
v.  Strolher,  9  Leigh  (Va.)  451.  5.  Effect  and  Construction  —  Alabama.  —  Maull 

2.  After  five  years'  possession  by  the  bor-  v.  Hays,  12  Ala.  499;  Montgomery  v.  Kirksey, 
rotver,  it  is  immaterial  whether  the  creditor     26  Ala.  172;  Butler  v.  Jones,  80  Ala.  436. 

had  notice  of  the  loan.  Withers  v.  Smith,  4  Kentucky.  —  Orr  v.  Pickett,  3  J.  J.  Marsh. 
Bibb  (Ky.)  170;  Gay  v.  Moseley,  2  Munf.  (Va.)     (Ky.)  269. 

543.  Virginia.  —  Scott?'.  ]ones,  76  Va.  237;  Dick- 

3.  Statutes  Apply  to  Loans  —  Not  to  Other  Bail-  inson  v.  Dickinson,  2  Gratt.  (Va.)  493;  Taylor 
ments.  —  State  Bank  v.  Croft,  6  Ala.  622 ;  John-  v.  Beale,  4  Gratt.  (Va.)  93;  Collins  ».  Lofftus, 
ston  v.  Montgomery  Branch  Bank,  7  Ala.  381;  10  Leigh  (Va.)  6,  34  Am.  Dec.  719;  Beasley  : 
Stubblefield  v.  Oden,  9  Ala.  651;  Upson  v.  Owen,  3  Hen.  &  M.  (Va.)  449  [distinguishing 
Raiford,  £9  Ala.  188;  M'Kenzie  v.  Macon,  5  Fitzhugh  v.  Anderson,  2  Hen.  &  M.  (Va.)  2S9, 
Gratt.  (Va,)  379.  See  also  Henderson  v.  3  Am.  Dec.  625];  Garth  v.  Barksdale,  5  Munf. 
Mabry,  13  Ala.  713.  (Va.)  101;   Boyd  v.  Stainback,  5  Munf.  (Va.) 

Where  a  father,  one  of  the  distributees  of  an  305. 
estate,  received  as  his  distributive  share,  by        6.  Loan  Prior  to  Statute.  —  Gay  r.  Moseley,  2 
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Property  Used  by  Several.  —  Where  several  live  together  as  members  of  a  family, 
and  the  property  is  used  by  all,  the  possession  should  be  regarded  as  being 
with  those  members  of  the  family  who  have  title,  although  they  arc  infants.1 

b.  Effect  of  Possession  by  One  of  Several  Joint  Borrowers  — 
(i)  General  Rule.  —  Where  the  loan  is  made  to  two  or  more  persons,  and  the 
possession  remains  with  one  of  them  for  the  statutory  period,  the  statute  will 
apply  in  favor  of  the  creditors  of  the  one  who  has  possession.2 

(2)  Loan  to  Wife —  Possession  by  LIusband.  - —  So  where  the  property  is  lent 
to  the  wife,  or  to  the  wife  and  children,  and  comes  into  the  possession  of  the 
husband,  the  effect  will  be  the  same  as  if  the  loan  had  been  made  directly  to 
him  in  the  one  case,  or  to  him  and  the  children  in  the  other.3 

(3)  Possession  by  Husband  for  Benefit  of  Wife.  —  Possession  by  the  husband 
for  the  benefit  of  the  wife,  the  nature  of  the  possession  being  unknown  to  the 
public,  is  within  the  statute,  and  subjects  the  property  to  the  claims  of  the 
husband's  creditors.4 

c.  Effect  of  Possession  Without  State.  —  The  possession  must  be 
within  the  state  for  the  whole  statutory  period.  Possession  elsewhere  cannot 
be  taken  to  make  up  the  required  time.8 

d.  Requisites  under  Statutes —  (1)  No  Necessity  for  Actual  Contract. 
—  There  need  be  no  actual  contract  of  bailment;  if  the  owner  of  personal 
property  voluntarily  gives  the  possession  and  use  to  another,  the  case  is  within 
the  statute.6 

(2)  Necessity  for  Lien  by  Creditor.  —  The  creditor  must  acquire  a  lien  upon 
the  property  by  judgment  and  execution  before  he  can  subject  it  to  the  pay- 
ment of  his  claim.' 

(3)  Necessity  for  Expiration  of  Statutory  Period  —  (a)  General  Rules.  —  It  is 
generally  held  under  these  statutes  that  the  full  time  limited  must  expire 
before  the  statutes  will  operate  in  favor  of  creditors  and  purchasers  of  the 
borrower,  and  that  meanwhile  the  loan  is  governed  by  the  rules  of  the  com- 
mon law.8  Moreover,  the  statutes  apply  oidy  in  favor  of  those  creditors  and 
purchasers  whose  claims  have  accrued  since  the  expiration  of  the  time  limited.9 
Consequently,  in  order  for  the  rights  of  a  creditor  or  purchaser  of  the  borrower 
to  attach  to  the  property  loaned,  the  property  must  have  remained  in  the  con- 
tinuous and  uninterrupted  possession  of  the  borrower  for  the  full  statutory 

Munf.^(Va.)  543.    See  also  Fitzhugh  v.  Ander-  So  where  a  daughter  starting  to  travel  witji 

son,  2  Hen.  &  M.  (Va.)  289,  3  Am.  Dec.  625.  her  husband  left  a  piano  with  her  mother  and 

Compare  Turner  v.  Turner,  I  Wash.  (Va.)  139.  permitted  it  to  remain  in  the  latter's  posses- 

1.  Property  Used  by  Several —  Possession  with  sion  for  more  than  the  statutory  period  it  was 
Title.  —  Orr  v.  Pickett,  3  J.  J.  Marsh.  (Ky.)  269.  held  that  the  statute  was  applicable.    Carr  v. 

2.  Loan  to  Several  —  Possession  by  One.  —  Mc-  Lester,  90  Ala.  349. 

Coy  v.  Odom,  20  Ala.  502.  7,  Creditor  Must    Acquire  lien.  —  Maull  v. 

3.  Possession  by  Husband  under  Loan  to  Wife.  Hays,  12  Ala.  499;   McCoy  v.  Odom,  20  Ala. 
■ — Maull   v.    Hays,  12  Ala.  4Q9;    McCoy  v.  502;  Montgomery  71.  Kirksey,  26  Ala.  172. 
Odom,  20  Ala.  502;  Knight  v.  Bell,  22  Ala.  198.  8.  Statutory  Period  Must  Expire.  —  Norris  v. 

4.  Possession  by  Husband  for  Benefit  of  Wife. —  Bradford,  4  Ala.  203;  Cole  v.  Varner,  31  Ala. 
Craig  v.  Payne,  4  Bibb  (Ky.)  337;  Blair  v.  249. 

Dade,  9  B.  Mon.  (Ky.)  61.  Where  there  has  been  possession  by  the  bor- 

A  Trustee  of  Property  for  the  Wife,  however,  rower  for  less  than  the  statutory  time  the  loan 

by  permitting  the  property  to  remain  in  the  is  valid  as  against  creditors,  unless  made  with 

husband's  possession  for  the  statutory  period,  an  intention  to  deceive,  injure,  or  delay;  and 

does  not  thereby  subject  it  to  his  own  debts  whether  there  is  such  an  intention  in  a  given 

against  the  husband.    Orr  v.  Pickett,  3  J.  |.  case  is  for  the  jury.    Shacklett  v.  Kershner,  1 

Marsh.  (Ky.)  269.  Litt.  (Ky.)  227. 

Property  Lent  to  a  Wife  Who  Is  Living  Apart  The  Death  of  the  Owner  during  the  possession 

from  Her  Husband  is  not  in  the  latter's  posses-  will  have  no  effect  in  computing  the  time  un- 

sion  within  the  meaningof  the  statute.    Chiles  der  the  statute.    Gressett  v.  Agee,  14  Ala.  359. 

u.  Bernard,  3  Dana  (Ky.)  95-  9-  Claim  Must  Have  Accrued  After  Period. — 

5.  Possession  Without  State.  —  Fightmaster  v.  Maull  v.  Hays,  12  Ala.  499;  Brainard  v.  Mc 
Beasly,  7  J.  J.  Marsh.  (Ky.)  410.  Devitt,  21  Ala.  119;  Carew  v.  Love,  30  Ala. 

6.  Actual  Contract  Not  Essential.  —  M vers  v.  577;  Durden  v.  McWilliams,  31  Ala.  206; 
Peek,  2  Ala.  648;  Gressett  v.  Agee,  14  Ala.  354.  Weinstein  v.  Freyer,  93  Ala.  257. 
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period,  and  the  creditor's  lien  must  have  been  acquired,  or  the  purchaser's 
conveyance  must  have  been  taken,  while  the  property  was  still  in  the  bor- 
rower's possession.1 

Possession  Adverse  as  to  the  Owner  cannot  be  coupled  with  the  previous  possession 
of  the  borrower  so  as  to  make  up  the  statutory  period.2  So  the  possession  of 
one  who  claims  as  purchaser  under  the  borrower  cannot  be  taken  as  a  part 
of  the  statutory  time.3 

Effect  of  Resumption  of  Possession.  —  If  the  owner  resumes  possession  of  the  article 
before  the  creditor  acquires  his  lien,  or  if  he  conveys  it  by  deed  or  by  will 
duly  recorded,  the  right  of  the  creditor  or  purchaser  is  lost,  and  he  cannot 
follow  the  property  into  the  hands  of  the  owner  or  the  latter's  grantee.4 

Actual  Resumption  of  Possession  Is  Not  Necessary,  however,  in  order  to  enable  the 
lender  to  dispose  of  the  property.  The  execution  of  a  gift  or  conveyance  will 
have  the  same  effect.5  But  there  must  be  either  an  actual  and  open  resump- 
tion of  possession  by  the  lender,  or  an  execution  and  recording  of  a  deed  or 
will  under  the  statute.6 

(b)  Burden  of  Proof.  —  The  burden  of  proof  is  upon  the  creditor  of  the  bor- 
rower to  show  that  his  debt  was  contracted  before  the  deed  of  conveyance 
was  recorded,  or  possession  resumed,  in  order  to  render  the  property  liable  to 
his  claim.7 

(c)  Loan  Made  Without  State.  — ■  It  is  generally  held  that  if  possession  has  con- 
tinued within  the  state  for  the  statutory  period,  the  statute  applies,  although 
the  loan  was  made  without  the  state.8 

(4)  Necessity  for  Writing  and  Recording —  (a)  As  to  Time.  —  It  has  been  held 
under  these  statutes  that  the  recording  of  a  will  or  other  instrument  by  which 
the  owner  disposes  of  the  property  at  any  time  before  the  expiration  of  the 
statutory  time  is  sufficient  to  defeat  the  statutory  right  of  creditors  of  or  pur- 
chasers from  the  borrower.9 


1.  Continuous  Possession  lor  Statutory  Period  — 
Acquisition  of  Lien  During  Possession.  —  Stub- 
blefield  v.  Oden,  9  Ala.  651;  Maull  v.  Hays,  12 
Ala.  499;  McCoy  v.  Odom,  20  Ala.  502;  Mont- 
gomery v.  Kirksey,  26  Ala.  172.  See  also  Auld 
v.  Norwood,  5  Cranch  (U.  S.)  361. 

Suing  out  an  execution  before  the  statutory 
period  has  elapsed  creates  no  lien  upon  the 
property  loaned,  since  it  is  not  yet  subject  to 
#the  borrower's  debts.  Maull  v.  Hays,  12  Ala. 
499- 

In  Kentucky,  however,  it  is  held  that  if  the 
possession  has  continued  for  the  full  period,  it 
is  i  in  material  whether  the  debt  to  which  it  is 
sought  to  subject  the  property  was  created 
before  or  after  possession  under  the  loan  was 
taken,  Ferguson  v.  White,  1  A.  K.  Marsh. 
(Ky.)  6;  Withers  v.  Smith,  4  Bibb(Ky.)  170;  or 
whether  the  creditor  had  notice  of  the  loan, 
Withers  v.  Smith,  4  Bibb  (Ky.)  170. 

3.  Adverse  Possession  Not  Within  Statutes.  — 
Auld  v.  Norwood,  5  Cranch  (U.  S.)36i;  Brain- 
ard  v.  McDevitt,  21  Ala.  119;  Lightfoot  v. 
Strother,  9  Leigh  (Va.)  451. 

3.  Possession  by  Purchaser  from  Borrower  — 
Same  Rule.  —  Brainard  v.  McDevitt,  21  Ala. 
119;  Lightfoot  v.  Strother,  9  Leigh  (Va.)  457. 

4.  Creditor  or  Purchaser  Barred  by  Resumption 
of  Possession.  —  Maull  v.  Hays,  12  Ala.  499; 
McCoy  v.  Odom,  20  Ala.  502;  Montgomery  v. 
Kirksey,  26  Ala.  172;  Scott  v.  Jones,  76  Va. 
233;  Garth  v.  Barksdale,  5  Munf.  (Va.)  101. 
See  also  supra,  this  section.  Effect  and  Construc  - 
tion of  Statutes. 

5.  Gift  or  Conveyance  Equivalent  to  Actual  Re- 
sumption of  Possession.  —  McCoy  v.  Odom,  20 


Ala.  502.  Compare  Fitzhugh  v.  Anderson,  2 
Hen.  &  M.  (Va.)  289,  3  Am.  Dec.  625. 

6.  Pate  v.  Baker,  8  Leigh  (Va.)  80,  holding 
further  that  where  an  agent  is  authorized  and 
empowered  to  take  possession  for  the  owner, 
the  date  of  resumption  of  possession  is  not  to 
be  reckoned  ftom  the  date  of  the  power,  and 
the  doctrine  of  relation  will  not  apply. 

7.  Onus  Probandi  upon  Creditor  or  Purchaser.  — 
Scott  v.  Jones,  76  Va.  233. 

A  purchaser  from  the  borrower  under  these 
statutes  must  show  a  previous  possession  in 
his  vendor  or  in  those  through  whom  his  vendor 
claims,  for  the  full  statutory  period.  Brainard 
v.  McDevitt,  21  Ala.  119;  Lightfoot  v.  Strother, 
9  Leigh  (Va.)  451. 

8.  Loan  Made  Without  State.  —  McCoy  v. 
Odom,  20  Ala.  502;  Withers  v.  Smith,  4  Bibb 
(Ky.)  170;  Furguson  v.  White,  1  A.  K.  Marsh. 
(Ky.)6. 

9.  Recording  Before  Expiration  of  Period  Suffi- 
cient.—  Beasley  v.  Owen,  3  Hen.  &  M.  (Va.) 
449- 

In  Kentucky  the  prior  statutes  did  not  re- 
quire that  the  writing  should  be  recorded  be- 
fore possession  was  taken,  and  under  those 
statuies  it  was  held  that  a  recording  at  any 
time  before  the  expiration  of  five  years  was 
sufficient.  Penny  v.  Davis,  3  B.  Mon.  (Ky.) 
313.  See  also  Furguson  v.  White,  I  A.  K. 
Marsh.  (Ky.)  6.  By  the  tei  ms  of  the  present 
statute,  however,  the  writing  must  be  recorded 
before  possession  is  taken.  Stat.  Ky.  (1894). 
§  1909. 

In  Virginia  it  is  held  that  the  will  or  deed  is 
not  properly  proved  except  by  two  witnesses. 
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(b)  As  to  Place.  —  Express  Provisions  are  made  by  the  statutes  as  to  the  place 
where  the  writing  is  to  be  recorded.1 

A  Writing  Executed  Without  the  State  is  not  sufficient  to  take  the  Case  out  of  the 
statute,  if  possession  has  been  held  for  the  statutory  period  within  the  state 
without  writing  recorded.2 

Writing  Recorded  Without  County.  —  Recording  the  writing  in  a  county  where 
neither  of  the  parties  lives  is  not  contemplated  by  the  act,  and  is  not  suffi- 
cient to  do  away  with  the  effect  of  possession  for  the  time  limited.3 

VII.  Termination  of  Loan  —  1.  Time  of  Termination — a.  Where  Time 
Specified.  —  Where  the  loan  is  made  for  a  specified  time,  the  bailment 
terminates  with  the  expiration  of  the  time  limited  ;  the  lender's  right  is  then 
complete  and  the  borrower  is  bound  to  return  the  property.  If  he  does  not 
return  it,  the  lender  may  resume  possession  forthwith.4 

Demand  Not  Necessary.  —  The  lender's  right  being  complete  at  the  expiration 
of  the  stated  period,  he  is  at  once  entitled  to  the  property,  and  no  previous 
demand  is  necessary  to  enable  him  to  maintain  an  action  for  its  recovery.5 

b.  Where  Time  Not  Specified  —  General  Rule.  —  Where  no  time  is  speci- 
fied for  the  return  of  the  article  borrowed,  but  the  loan  is  made  for  an  indefinite 
period,  the  bailment  is  terminable  at  the  will  of  the  lender,  and  he  may  retake 
the  property  at  any  time,  the  reason  being  that  the  loan  is  merely  gratuitous, 
and  thus  as  to  its  continuance  rests  upon  the  pleasure  and  good  faith  of  the 
lender.6 

Qualification  of  Rule.  —  It  has  been  considered,  however,  that  where  no  time 
for  the  return  of  the  article  is  specified,  the  borrower  must  return  it  within  a 
reasonable  time,7  which  may  be  construed  as  the  time  during  which  the  article 
is  being  employed  in  the  use  for  which  it  was  borrowed,8  or  may,  in  a  given 
case,  present  a  question  for  the  jury.9 


Lacy  v.  Wilson,  4  Munf.  (Va.)  313.  See  also 
M'Kenzie  v.  Macon,  5  Gratt.  (Va  )  380,  and 
note. 

In  Alabama,  if  the  possession  has  remained 
bona  fide  with  the  donee,  it  is  not  necessary 
that  the  deed  should  be  acknowledged  or 
proved  in  open  court.  Cole  v.  Varner,  31  Ala. 
251.    See  also  O'Neil  v.  Teague,  8  Ala.  345. 

1.  Where  Writing  Must  Be  Recorded  —  Ala- 
bama. —  Within  the  county  where  the  chattels 
are  situated.    Civ.  Code  Ala.  (1896),  §  1012. 

Kentucky.  —  Within  the  county  where  the 
person  resides.    Stat.  Ky.  (1894),  §  1909. 

Virginia.  —  Within  the  county  or  corpora- 
tion where  the  chattels  are  situated.  Code 
Va.  (T887),  §  2461. 

2.  Writing  Executed  Out  of  State  Not  Sufficient. 
—  Furguson  v.  White,  1  A.  K.  Marsh.  (Ky.) 
6;  Withe  rs  v.  Smith,  4  Bibb  (Ky.)  170!  Blair  v. 
Dade,  9  B.  Mon.  (Ky.)  61;  Davidson  v.  Nun- 
nally,  3  B.  Mon.  (Ky.)  540. 

3.  Recording  Without  County  Not  Contemplated. 
—  Gay  v.  Moseley,  2  Munf.  (Va.)  543. 

4.  Termination  by  Expiration  of  Time.  —  Rev. 
Civ.  Code  La.  (1900),  art.  2906;  Porter  v.  Fos- 
ter, 20  Me.  391,  37  Am.  Dec.  59;  Hurd  v.  West, 
7  Cow.  (N.  Y.)  752;  Clapp  v.  Nelson,  12  Tex. 
370,  62  Am.  Dec.  530.  See  also  Green  v.  Hol- 
lingsworth,  5  Dana  (Ky.)  173,  30  Am.  Dec.  680. 
And  see  supra,  this  title,  Rights  and  Liabilities 
of  Parties  Inter  Se  —  Liability  of  Borrower  — 
As  to  Redelivery. 

In  Louisiana  the  code  provides  that  if  the 
lender  should  be  in  urgent  and  unforeseen 
need  of  the  article  before  the  time  for  return 
has  expired,  the  borrower  may,  under  proper 


circumstances,  be  compelled  to  return  it. 
Rev.  Civ.  Code  La.  (1900),  art.  2907. 

5.  No  Demand  Necessary  After  Expiration  of 
Period.  —  Rev.  Civ.  Code  La.  (1900),  art.  1910; 
Clapp  v.  Nelson,  12  Tex,  370,  62  Am.  Dec  530. 

6.  Loan  for  Indefinite  Period  Terminable  at 
Lender's  Will.  —  Story  on  Bailments  (9th  ed.), 
^  258,  277;  Pulliam  v.  Burlingame,  81  Mo. 
in,  51  Am.  Rep.  229;  Orser^.  Storms,  9  Cow. 
(N.  Y.)  687,  18  Am.  Dec.  543. 

The  fact  that  a  watchmaker  lends  a  watch  to 
a  customer  to  carry  while  repairs  are  being 
made  on  a  watch  belonging  to  the  latter  does 
not  create  any  contract  or  obligation  that  will 
prohibit  the  lender  from  revoking  the  loan  and 
recovering  the  property  from  one  with  whom 
the  borrower  has  placed  it  for  repairs.  Mc- 
Donald v.  Stirskey,  12  Nova  Scotia  520. 

7.  Qualification  of  General  Rule  —  "  Reasonable 
Time."  —  Story  on  Bailments  (9th  ed.),  §  257; 
Green  v.  Hollingsworth,  5  Dana  (Ky.)  173,  30 
Am.  Dec.  680;  Ross  v.  Clark,  27  Mo.  549. 

8.  Time  While  Article  Employed  for  Purpose  of 
Loan. —  In  Louisiana  it  is  provided  by  statute 
that  in  such  a  case  the  lender  can  retake  the 
property  after  it  has  been  employed  to  the  use 
for  which  it  was  borrowed.  Rev.  Civ.  Code 
La.  (1900),  art.  2906. 

In  Lay  v.  Lawson,  23  Ala.  377,  it  was  held 
that  a  loan  of  a  slave  to  a  widow  to  help  care 
for  and  support  her  children  terminated  when 
the  objects  of  the  loan  had  been  accomplished. 

9.  Question  for  Jury.  —  Green  v.  Hollings- 
worth, 5  Dana  (Ky.)  173,  30  Am.  Dec.  680, 
where  it  was  held  that  the  court  could  not  de- 
cide as  a  matter  of  law  that  a  borrower  was  in 


475 


Volume  XIX. 


Termination  of  Loan. 


LOANS. 


Methods  of  Termination. 


When  Demand  Necessary.  —  Where  the  duration  of  the  loan  is  not  limited  by 

the  terms  of  the  bailment,  it  follows  from  the  foregoing  rule  that  the  lender 
must  make  a  demand  before  he  is  entitled  to  the  property,  and  without  such 
demand,  mere  failure  of  the  borrower  to  return  the  property  within  a  reason- 
able time,  in  the  absence  of  conversion  by  him  or  loss  or  injury  through  his 
negligence,  will  not  entitle  the  lender  to  recover  its  value.1 

Where  There  Has  Been  a  Conversion  by  the  Borrower,  however,  no  previous  demand  is 
necessary.* 

2.  Methods  of  Termination  —  a.  By  Unauthorized  Use.  —  Where  the 
borrower  has  used  the  thing  lent  in  a  way  not  contemplated  or  authorized  by 
the  terms  of  the  bailment,  his  act  in  so  doing  renders  him  liable  to  the  lender 
and  terminates  the  loan.3 

b.  By  Coverture.  —  It  seems  that  at  common  law  the  marriage  of  a 
woman  to  whom  a  loan  has  been  made  operates  as  a  revocation  or  termina- 
tion of  the  bailment.4 

c.  By  Death.  —  Since  a  loan  for  use  is  purely  gratuitous,  and  a  matter  of 
mere  personal  favor,  it  seems  that  the  death  of  either  party  will  ordinarily 
have  the  effect  of  terminating  the  bailment.5  In  Louisiana,  however,  it  is 
provided  by  statute  that  the  obligations  of  the  bailment  are  binding  upon  the 
heirs  of  both  parties,  except  that  where  the  loan  has  been  made  solely  on 
account  of  the  borrower,  and  to  him  personally,  his  heirs  cannot  continue  in 
possession.6 

default  in  not  returning  a  borrowed  watch  Rights  and  Liabilities  of  Parties  Inter  Se  — 
within  three  weeks.  Unauthorized  Use. 

1.  Necessity  for  Demand  Before  Suit.  —  Parker  4.  Termination  by  Coverture.  —  Siory  on  Bail- 
v.  Gaines,  (Ark.  1889)  11  S.  W.  Rep.  693;  tnents  (9th  ed.),  §  277;  Yin.  Abr.,  til.  Bail- 
Maguyer  v.  Hawthorn,  2  Harr.  (Del.)  71 ;  Ross      ment,  D. 

v.  Clark,  27  Mo.  549.  5.  Termination    by  Death.  —  Story  on  Bail- 

The  Statute  of  Limitations,  therefore,  will  not      ment  (9th  ed.),  £  277. 
in  such  a  case  begin  to  run  against  the  lender        Death  of  Borrower.  —  A  loan  for  an  indefinite 
until  the  borrower  has  been  put  in  default  by      time  is  terminated  by  ihe  death  of  the  borrower, 
demand  and  refusal.    Parker  v.  Gaines,  (Ark.      and  thereupon  the  owner's  right  to  resume 
1889)  11  S.  W.  Rep.  693.  possession  becomes  absolute.    'Ihe  borrower's 

Where  There  Has  Been  a  Temporary  Exchange  administrator  has  not  even  a  right  lo  posses- 
of  personal  property,  the  transaction  creates  sion  as  against  the  owner  of  the  property, 
a  mutual  bailment  which  either  party  may  Smiley  v.  Allen,  13  Allen  (Mass.)  465. 
terminate  by  demand,  and  it  is  not  necessary  Where  the  Lender  Has  But  a  Limited  Interest  in 
that  one  of  the  articles  shall  be  returned  to  the  Property,  the  loan  naturally  ends  with  the 
its  owner  before  the  other  can  be  recovered.  termination  of  that  interest;  so  upon  the  death 
Hoell  v.  Paul,  4  Jones  L.  (49  N.  Car.)  75.  of  a  life  tenant  of  personalty  who  has  lent  the 

2.  No  Necessity  for  Demand  After  Conversion. —  property,  the  remainderman  may  recover  the 
Maguyer  v.  Hawthorn,  2  Harr.  (Del.)  71.  chattels  loaned  from  the  borrower  or  his  repre- 

3.  Termination  by  Unauthorized  Use.  —  Sibley  sentative.  Harry  v.  Glover,  2  Hill  Eq.  (S. 
v.  Sibley,  2  Nova  Scotia  Dec.  325;  Lane  v.  Cam-      Car.)  515. 

eron,  38  Wis.  603.    See  also  supra,  this  title,         6.  Rev.  Civ.  Code  La.  (1900),  §  2897. 
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I.  Scope  of  Article,  477. 

II.  Incorporation,  477. 

1.  In  General,  477. 

2.  Constitutionality  of  Laws  Authorizing,  478. 

a.  Not  in  Contravention  of  Public  Policy,  478. 

b.  As  Conferring  Special  Privileges,  478. 

c.  Title  Expressing  Subject  of  Act,  478. 

d.  Restrictions  as  to  Manner  of  Amendment,  478. 

III.  Powers,  478. 

1.  In  General,  478. 

2.  To  Act  as  Guardian,  Executor,  Etc.,  479. 

3.  Banking  Powers,  479. 

a.  In  General,  479. 

b.  Power  to  Receive  General  Deposits,  480. 

c.  Power  to  Discount  Notes,  480. 

d.  Power  to  Issue  Evidences  of  Indebtedness,  480. 

4.  Power  to  Take  Note  by  Indorsement,  481. 

5.  Power  to  Take  Deed  of  Land,  481. 

6.  Power  of  Foreign  Trust  Company  to  Hold  Land  in  Trust,  481. 

IV.  Duty  of  Safe-deposit  Company  as  Bailee,  481. 

1.  To  Prevent  Unlawful  Removal  of  Property,  481. 

2.  To  Permit  Access  to  Property,  481. 

V.  Liability  of  Trust  Company  for  Use  of  Trust  Fund,  481. 
VI.  Deposit  with  State,  482. 

1.  Prerequisite  to  Right  to  Exercise  Franchise,  482. 

2.  Discretion  of  Stale  Officer  in  Accepting  Securities,  482. 

3.  Return  of  Deposit  to  Company,  482. 

CROSS-REFERENCES. 

As  to  Suretyship  Companies,  see  the  title  GUARANTY,  vol.  14,  p.  1132. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  BAILMENTS,  vol.  3,  p.  732;  CON- 
TRACTS OF  HIRE  {LAW  OF  BAILMENTS),  vol.  7,  p.  299;  COR- 
PORA TIONS  (PR  IVA  TE),  vol.  7,  p.  620;  FOREIGN  CORPORATIONS, 
vol.  13,  p.  834;  TRUSTS  AND  TRUSTEES. 

I.  Scope  of  Article.  —  It  is  purposed  in  this  article  to  treat  of  the  powers, 
duties,  and  liabilities  of  those  corporations  generally  known  as  loan,  trust,  or 
safe-deposit  companies,  and  incidentally  of  other  financial  institutions,  except 
banks  and  building  and  loan  associations,  engaged  in  the  purchase,  sale,  and 
guaranty  of  stocks,  bonds,  commercial  paper,  mortgages,  and  securities,  in 
so  far  as  those  matters  are  peculiar  to  such  class  of  corporations.1 

II.  Incorporation  —  1.  In  General.  —  The  principles  governing  the  creation 

1.  As  10  powers  of  corporations  other  than  Banking  and  Loan  and  Investment  Business  in 
trust  companies  to  act  as  trustees,  see  the  title  Massachusetts.  —  See  the  title  Banks  and  Bank- 
Corporations  (Private),  vol.  7,  p.  731  et  seq.       ing,  vol,  3,  p.  790,  note. 
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In  General. 


and  organization  of  loan,  trust,  and  safe-deposit  companies  are  the  same  as 
those  governing  the  creation  and  organization  of  other  private  corporations. 
For  consideration  of  such  questions  reference  is  made  to  another  title  in  this 
work. 1 

2.  Constitutionality  of  Laws  Authorizing  —  a.  Not  in  Contravention  of 
Public  Policy.  —  There  is  no  reason  founded  in  public  policy  or  common 
right  which  prohibits  the  legislature  from  providing  for  the  incorporation  of 
trust  companies  and  authorizing  them  to  act  as  guardians,  executors,  or 
administrators,  and  in  other  trust  capacities.2 

b.  As  Conferring  Special  Privileges.  —  Statutes  authorizing  the 
formation  of  trust  companies  and  empowering  them  to  act  as  guardians, 
executors,  administrators,  receivers,  assignees,  etc.,  without  filing  bonds  for 
the  faithful  performance  of  their  duties  as  such,  where  such  bonds  are  required 
from  individuals  when  exercising  such  functions,  are  not  in  contravention  of 
constitutional  clauses  prohibiting  the  legislature  from  granting  to  any  person 
or  corporation  any  special  privilege,  immunity,  or  franchise.3 

c  Title  Expressing  Subject  of  Act.  —  Nor  is  such  a  statute,  entitled 
an  act  to  authorize  the  organization  of  annuity,  safe-deposit,  and  trust 
companies,"  in  contravention  of  a  constitutional  provision  that  no  law  shall 
embrace  more  than  one  subject,  which  shall  be  expressed  in  its  title.4 

d.  Restrictions  as  to  Manner  of  Amendment.  —  Where  a  state  con- 
stitution provides  that  an  act  can  be  amended  only  by  setting  out  the  act  or 
section  amended  and  showing  the  words  added  and  the  words  stricken  out, 
the  fact  that  the  legislature  has  by  an  independent  act  provided  that  trust 
funds  may  be  deposited  with  trust  companies  and  the  trustee  thereafter  be 
exempt  from  liability  therefor,  and  that  by  other  acts  it  has  made  such  com- 
panies amenable  to  inspection  by  the  bank  examiner  and  required  them  to 
make  reports  of  funds  on  deposit,  and  by  other  acts  has  treated  such  com- 
panies as  authorized  to  accept  deposits,  does  not  operate  to  confer  on  trust 
companies  the  power  to  receive  deposits  on  which  interest  is  not  to  be  paid, 
the  statute  under  which  the  company  is  incorporated  not  conferring  such 
power,  since  such  independent  acts  do  not  operate  as  an  amendment  of  the 
statute.5 

III.  Powers  —  1.  In  General.  —  Loan,  trust,  and  safe-deposit  companies 
have  only  such  powers  as  are  conferred  on  them  either  expressly  or  impliedly. 
They  must  act  strictly  within  the  scope  of  the  powers  conferred  on  them  by 
the  statute  under  which  they  are  incorporated,  and  in  the  manner  prescribed 
thereby.  If  there  is  any  uncertainty  as  to  the  powers  conferred  the  statute 
must  be  construed  in  favor  of  the  public.  The  enumeration  of  powers  implies 
the  exclusion  of  those  not  enumerated,  unless  the  latter  are  necessary  to  the 
accomplishment  and  exercise  of  the  powers  expressly  granted.0 

1.  See  the  title  Corporations  (Private),  vol.  as  guardians,  etc.,  without  filing  a  bond,  said: 
7.  p.  620.  "  If  they  deem  the  securities  deposited  with 

2.  Not  in  Contravention  of  Common  Right. —  the  state  auditor,  and  the  other  safeguards 
Minnesoca  L.  &  T.  Co.  v.  Beebe,  40  Minn.  7.  placed  by  the  statute  around  the  organization 
And  see  the  titles  Corporations  (Private),  and  management  of  such  corporations  to  insure 
vol.  7,  p.  734;  Illegal  Contracts,  vol.  15,  p.  the  faithful  execution  of  all  trusts  imposed 
Q33.  upon  them,  as  an  equivalent  for  the  bond  and 

Loan  Company.  —  In  Illinois  the  business  of  a  oath  required  of  natural  persons,  they  have  the 

corporation  formed  for  the  purpose  of  loaning  undoubted  power  to  so  provide." 

money  is  not  contrary  to  public  policy.    Brown  4.  Title  Must  Express  Subject  of  Act.  —  Minne- 

v.    Scottish-American    Mortg.   Co.,    no    111.  sota  L.  &  T.  Co.  v.  Beebe,  40  Minn.  7.  See 

235.  also  the  title  Statutes. 

3.  As  Conferring  Special  Privileges.  —  fohnson  5.  Constitutional  Restrictions  as  to  Manner  of 
v.  Johnson,  88  Ky.  275;  Coleman  Parrott,  Amending.  —  State  v.  Lincoln  Trust  Co.,  144 
(Ky.  iSqo)  13  S.  W.  Rep.  525.  Mo.  562.    And  see  the  title  Statutes. 

In  Minnesota  L.  &  T.  Co.  v.  Beebe,  40  Minn.  6.  Powers  in  General.  —  State  v.  Lincoln  Trust 
7,  Mitchell,  J.,  speaking  of  the  power  of  the  Co.,  144  Mo.  562.  See  also  the  title  Corpora- 
legislature  to  authorize  trust  companies  to  act     tions  (Private),  vol.  7,  p.  695. 
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2.  To  Act  as  Guardian,  Executor,  Etc.  —  Under  statutes  trust  companies 
may  be  authorized  to  act  as  guardians,  executors,  committees,  or  in  any  one 
of  several  other  capacities.1 

3.  Banking  Powers  —  a.  In  General.  —  It  ofttimes  becomes  necessary  to 
determine  in  collateral  proceedings  whether  such  corporations  have  or  are 
exercising  banking  powers.  In  all  such  cases  reference  must  be  had  to  the 
charter  of  the  company,  if  incorporated  under  a  special  act,  or  to  the  general 
statutes  authorizing  the  creation  of  corporations  of  the  class  to  which  the  one 
in  question  belongs.2 

Trust  Companies  to  Report  to  Superintendent  of  Banking.  — -  The  powers  of  such  cor- 
porations may  become  a  material  matter  of  inquiry  under  statutes  requiring 
certain  moneyed  corporations  other  than  banks  to  make  regular  reports  to 
the  superintendent  of  banking.3 

Officers  Not  Liable  to  Criminal  Statutes  Against  Bankers.  —  The  officers  of  a  trust 
company  have  been  held  not  to  be  amenable  to  a  penal  statute  making  it  a 
punishable  offense  for  officers  of  a  banking  institution  to  receive  deposits, 
knowing  the  institution  of  which  they  are  officers  to  be  insolvent  or  in  failing 
circumstances,  nor  to  various  other  statutes  directed  against  banks,  their 
officers,  or  stockholders.4 


1.  Guardian.  —  See  ihe  titles  Corporations 
(Private),  vol.  7,  pp.  733,  734;  Guardian  and 
Ward,  vol.  15,  p.  40. 

Committee  of  Insane  Person  or  Drunkard.  — 
Glaser  Priest.  29  Mo.  App.  1.  And  see  the 
tille  Insanity,  vol.  16,  p.  576. 

Under  the  Minhesota  statute  a  safe-deposit 
and  trust  company  may  act  as  guardian  for 
both  the  persons  and  the  estates  of  minors,  but 
it  is  authorized  to  act  as  guardian  for  the 
estates  only  of  insane  persons.  Minnesota  L. 
&  T.  Co.  v.  Beebe,  40  Minn.  7. 

Executors  and  Administrators.  —  See  the  title 
Executors  and  Administrators,  vol.  11,  pp. 
752,  780. 

Ohio  —  Trustee  under  Mortgage.  —  A  safe- 
deposit  and  trust  company  organized  under  the 
Ohio  statute  may  act  as  trustee  under  a  mort- 
gage in  a  case  germane  to  the  purposes  of  its 
incorporation,  and  has  power  also  to  receive 
and  hold  money  and  property  in  trust  from 
corporations  or  individuals  on  such  terms  as 
may  be  agreed  upon  between  the  parties. 
Cincinnati  Hotel  Co.  v.  Central  Trust,  etc.,  Co., 
11  Ohio  Dec.  (Reprint)  255,  25  Cine.  L.  Bui. 
375- 

Territorial  Extent  of  Powers. —  Where  a  cor- 
poration is  authorized  to  aci  as  administrator 
in  the  state  under  whose  laws  it  is  incorporated 
it  may  so  act  in  another  state,  if  there  is  no 
positive  law  or  definite  and  known  state  policy 
in  the  latter  to  prohibit  or  forbid  it.  Fidelity 
Ins.,  etc.,  Co.  v.  Niven,  5  Houst.  (Del.)  416,  I 
Am.  St.  Rep.  150. 

Filing  Bond  When  Acting  in  Foreign  Jurisdic- 
tion. —  Matter  of  Cordova,  4  Redf.  (N.  Y.)  66. 

2.  Banks  and  Trust  Companies  Distinguished.  — 
See  the  tille  Banks  and  Banking,  vol.  3,  p. 
791. 

Loaning  on  Mortgage  Securities  Not  Banking. 

—  Oregon,  etc.,  Trust,  eic,  Co.  v.  Rathbun,  5 
Sa.vy.  (U.  S.)  32.  And  see  the  title  Banks  and 
Banking,  vol.  3.  p.  790,  note,  par.  Bank  and 
Banker  Defined  with  Reference  to  U.  S.  Revenue 
Laws. 

New  York  Trust  Companies  having  power  "  to 
receive  moneys  in  trust  and  to  accumulate  the 


same  at  an  agreed  rate  of  interest;  to  accept 
and  execute  all  trusts  of  every  description  com- 
mitted to  them  by  any  person  or  corporation,  or 
by  any  courtof  record;  to  receive  the  tille  to  real 
or  personal  estate  on  trusts  created  in  accord- 
ance with  the  laws  of  the  state,  and  to  execute 
such  trusts;  to  act  as  agent  for  corporations  in 
reference  10  issuing,  registering,  and  transfer- 
ring certificates  of  stock  and  bonds  and  othei 
evidences  of  debt;  to  accept  and  execute  trusts 
for  married  women  in  respect  to  their  separate 
property;  and  to  act  as  guardian  foi  the  estates 
of  infants,  *  *  *  are  not  banks  in  the  com- 
mercial sense  of  that  word,  and  do  not  perform 
the  functions  of  banks  in  carrying  on  the  ex- 
changes of  commerce."  Mercantile  Bank  v. 
New  York,  121  U.  S.  159. 

3.  Reports  to  Superintendent  of  Banking.  —  A 
corporation  under  the  name  ot  the  "  Public 
Exchange,"  since  called  a  "  mutual  trust  com- 
pany," was  organized  with  various  powers, 
including  receiving  deposits  of  money,  guar- 
anleeing  bonds  and  other  obligations,  lending 
money,  and  lending  on  mortgage  security.  It 
was  held  that,  as  transacting  these  various 
kinds  of  business,  it  was  a  "  loan,  mortgage 
security,  guaranty,  or  indemnity  company  " 
and  a  corporation  "  having  the  power  and  re- 
ceiving money  on  deposit,"  under  Laws  N.  Y. 
1874,  c.  324,  §  1,  and  was  therefore  required  to 
make  a  semiannual  report  to  the  superintend- 
ent of  the  banking  department.  People  v. 
Mutual  Trust  Co.,  96  N.  Y.  10. 

4.  Trust  Companies  Organized  under  Rev.  Stat. 
Mo.  (1889),  art.  11  —  Liability  of  Officers.  — 
State  v.  Reid.  125  Mo.  43.  See  also  the  title 
Banks  and  Banking,  vol.  3,  pp.  847.  848. 

Advertising  as  a  Trust  Company  and  nol  as  a 
savings  bank  does  not  bring  the  trust  company 
within  the  New  York  penal  statute  prohibiting 
it  from  so  advertising,  etc.,  although  it  holds 
itself  out  as  receiving  and  paying  interest  on 
deposits,  issues  passbooks  and  enters  therein 
deposits  and  withdrawals,  and  has  other  rules 
similar  to  those  usually  followed  by  savings 
banks.  People  v.  Binghamton  Trust  Co.,  139 
N.  Y.  185. 
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b.  Power  to  Receive  General  Deposits.  —  Where  the  statute  under 
which  a  trust  company  is  incorporated  provides  that  such  corporations  shall 
have  power  to  receive  moneys  in  trust  and  accumulate  them  at  such  rate  of 
interest  as  may  be  obtained  or  agreed  on,  or  to  allow  such  interest  thereon  as 
may  be  agreed,  not  exceeding  in  either  case  the  legal  rate,  such  company  has 
no  power  to  receive  money  by  way  of  general  deposit  to  be  paid  out  on  checks 
or  drafts,  without  the  payment  of  interest  on  the  deposits,  since  such  power 
is  neither  expressly  nor  impliedly  conferred  by  the  statute.1 

Power  to  Pay  Out  Deposits  on  Checks.  —  If  a  trust  company  has  power  to  receive 
money  on  general  deposit  and  to  pay  it  out  on  demand,  it  has  the  implied 
power  to  adopt  such  methods  as  to  the  way  in  which  such  money  shall  be  paid 
out  as  it  may  think  best,  whether  that  be  on  check  or  otherwise;  and  this 
notwithstanding  a  check,  strictly  speaking,  must  be  drawn  on  a  bank  or 
banker.2 

c.  Power  to  Discount  Notes.  —  When  the  charter  of  a  corporation  or 
the  general  law  under  which  it  is  incorporated  specifies  the  particular  securities 
in  which  the  corporation  may  lawfully  invest,  such  specification  operates  by 
implication  to  restrain  and  prohibit  investment  in  any  securities  other  than 
those  particularly  enumerated.3  A  company  authorized  to  invest  in  public 
stocks  or  other  securities  at  the  discretion  of  its  directors  has  power  to  dis- 
count notes.4 

d.  Power  to  Issue  Evidences  of  Indebtedness.  —  Where  the  charter 
of  a  trust  company  provides  that  it  shall  not  in  any  case  or  for  any  purpose 
issue  its  own  bills,  notes,  or  other  evidences  of  debt,  for  loan  or  for  circulation 
as  money,  a  certificate  reciting  that  a  certain  sum  of  money  has  been  deposited 
with  the  company  and  that  it  is  payable  at  a  future  date  with  interest,  issued 
by  such  company  as  a  loan,  is  void,  and  a  mortgage  given  therefor  cannot  be 
enforced.5  So  a  company  authorized  to  receive  and  execute  trusts,  but  not 
to  make  loans,  has  no  power  to  receive  property  in  trust  and  issue  to  the 
grantor  certificates  of  indebtedness  to  be  sold  by  the  latter  to  raise  money, 
where  it  appears  that  the  company  has  agreed  to  reconvey  the  property 
received  in  trust  when  the  grantor  shall  have  paid  to  it  the  amount  of  the 
certificates  so  issued,  with  interest;  nor  can  the  holders  of  such  certificates 

An  Annuity  Safe-deposit  and  Trust  Company  to  the  provisions  of  the  same  law.  A  corpoia- 
Formed  under  the  Minnesota  Law  is  not  a  cor-  tion  previously  formed  in  New  York  with 
poration  "embracing  banking-  privileges,"  power  to  accept  and  execute  all  trusts  of  every 
under  Const.  Minn.,  art  10,  §  r,  that  term  re-  description  committed  to  it  by  grant,  assign- 
ferring  only  to  banks  of  issue  or  circulation  merit,  devise  or  bequest,  etc.,  was  held  to  be  a 
(art.  9,  §  13),  and  the  stockholders  of  such  a  trust  company  within  the  general  act,  and 
company  are  liable  for  corporate  debts  to  the  therefore  to  have  all  the  banking  powers  con- 
amount  of  stock  held  or  owned  by  them  (an.  ferred  on  such  companies  under  the  act,  includ- 
10,  §  3).  International  Trust  Co.  v.  American  ing  the  power  of  receiving  deposits.  Venner 
L.  &  T.  Co.,  62  Minn.  501.  See  also  the  title  v.  Farmers'  L.  &  T.  Co.,  54  N.  Y.  App.  Div.  271. 
Stockholders.  2.  Power  to  Pay  Out  Deposits  on  Depositors' 

1.  Power  to  Receive  General  Deposits.  —  State  Checks.  —  State  v.  Lincoln  Trust  Co.,  144  Mo. 

v.  Lincoln  Trust  Co.,  144  Mo.  562;  State  v.  562. 

Reid,  125  Mo.  43.  3.  Effect  of  Enumeration  of  Powers. —  Pratt  v. 

Such  power  is  not  conferred  by  a  statute  Short,  79  N.  Y.  437,  35  Am.  Rep.  531  (set  out 
which  providesihat  such  companies  shall  have  under  the  title  Banks  and  Banking,  vol.  3,  p. 
power  to  accept  and  execute  trusts  for  married  795,  notes,  second  col.);  Davis  Sewing  Mach. 
women  as  1 0  their  personal  property  and  to  act  Co.  v.  Best,  30  Hun  (N.  Y.)  638.  See  also 
as  their  agents  in  its  management,  and  gen-  hi  re  Jaycox,  12  Blatchf.  (U.  S.)  209. 
erally  to  exercise  such  powers  as  are  usually  4.  Power  to  Discount  Note. —  Duncan  v.  Mary- 
exercised  by  trust  companies;  powers  so  con-  land  Sav.  Inst.,  10  Gill  &  J.  (Md.)  299.  And 
ferred  relating  only  to  such  as  are  usually  ex-  see  the  title  Banks  and  Banking,  vol.  3,  p. 
ercised  by  trust  companies  for  married  women.  793,  notes. 

State  v.  Lincoln  Trust  Co.,  144  Mo.  562.  5.  Power  to  Issue  Evidences  of  Indebtedness. — 

By  the  general  trust  company  law  of  New  New  York  L.  Ins.,  etc.,  Co.  v.  Beebe,  7  N.  Y. 

York  it  was  provided  that  trust  companies  364  (stated  under  the  title  Corporations  (Pri- 

theretofore  formed  under  a  special  act  should  vate),  vol.  7,  p.  782,  note  4).    And  see  the  title 

have  all  the  powers  of  trust  companies  formed  Certificates  of  Deposit,  vol.  5,  p.  807  et  siq.x 

under  the  general  law,  and  should  be  subject  with  the  cross-references. 
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enforce  them  against  the  property.1  Power  to  buy  and  sell  drafts  and  bills 
of  exchange  does  not  authorize  the  issuance  of  evidences  of  indebtedness  to 
be  used  as  money.8 

4.  Power  to  Take  Note  by  Indorsement.  —  Under  a  statute  authorizing  trust 
companies  to  purchase,  invest  in,  and  sell  stocks,  bills  of  exchange,  bonds, 
mortgages,  and  other  securities,  and  also  authorizing  a  trust  company  to  invest 
money  received  by  it  "  in  such  real  or  personal  securities  as  it  may  deem 
proper,"  a  trust  company  has  power  to  take  a  promissory  note  by  indorsement 
and  maintain  an  action  thereon  against  the  maker.3 

5.  Power  to  Take  Deed  of  Land.  —  A  savings  and  trust  company  authorized 
by  its  charter  to  loan  money  deposited  with  it  on  mortgage  security  has 
power  to  accept  a  deed  of  land  and  execute  an  undertaking  to  reconvey  the 
land  on  the  repayment  of  the  money  for  which  the  deed  was  given,  since  such 
a  transaction  is  merely  a  mortgage.4 

6.  Power  of  Foreign  Trust  Company  to  Hold  Land  in  Trust.  —  Where  the 
domestic  statutes  prohibit  corporations  from  acquiring  or  holding  real  estate 
except  so  far  as  may  be  necessary  for  the  transaction  of  their  business,  or  such 
as  may  be  purchased  in  satisfaction  of  claims  or  indebtedness  in  favor  of  the 
corporation,  a  foreign  trust  company  authorized  by  the  laws  of  the  state  in 
which  it  is  incorporated  to  act  as  trustee  under  a  will  and  as  such  to  hold 
land  in  trust  is  not  empowered  to  hold  lands  in  trust  in  the  domestic  state, 
and  hence  is  not  entitled  to  appointment  as  trustee  of  the  testator's  lands  in 
such  state.5 

IV.  Duty  of  Safe-deposit  Company  as  Bailee  —  1.  To  Prevent  Unlawful 
Removal  of  Property.  —  A  safe-deposit  company  from  which  a  person  has  rented 
a  safe  in  its  vaults  sustains  as  to  such  person  the  legal  relation  of  a  bailee  or 
depositary  for  hire,  and  owes  to  him  that  degree  of  care  and  diligence  incident 
to  such  relation.6 

2.  To  Permit  Access  to  Property.  —  A  safe-deposit  company  must  permit  all 
the  cotenants  renting  a  safe  from  it  to  have  free  access  to  the  safe,  and  if  one 
cotenant  induces  the  company  to  exclude  another  cotenant  by  a  contract 
purporting  to  rent  the  safe  to  the  first  cotenant  alone,  the  contract  will  inure 
to  both,7  and  equity  will  interfere  by  injunction  to  prevent  interference  with 
the  second  cotenant's  right  of  access.8 

V.  Liability  of  Trust  Company  for  Use  of  Trust  Fund.  —  Where  a  trust 
company  which  is  the  trustee  of  a  trust  fund  uses  all  or  a  part  of  such  fund 
in  its  own  business  it  is  chargeable  with  the  legal  rate  of  interest  thereon, 
though  it  issues  to  itself  as  such  trustee  its  own  certificate  of  deposit  bearing 
a  rate  of  interest  less  than  the  legal  rate.9 

1.  Certificates  Issued  on  Unauthorized  Loan. —  a  safe  belonging  to  a  depositor  owes  a  duty  lo 
Farmers'  L.  &  T.  Co.  v.  Carroll,  5  Barb.  (N.  the  depositor,  and  the  officers  of  the  company 
Y.)  613.  See  also  the  title  Corporations  (Pri-  should  not  allow  officers  having  a  search  war- 
vate),  vol.  7,  p.  798.  rant  to  break  open  the  safe  and  to  remove 

2.  Matter  of  Ohio  L.  Ins.,  etc.,  Co.,  9  Ohio  therefrom  property  not  described  in  the  war- 
291.  rant.    It  is  the  duty  of  the  officers  of  the  com- 

3.  Power  to  Take  Note  by  Indorsement.  —  Bing-  pany  to  inspect  the  warrant  and  ascertain  what 
hamton  Trust  Co.  v.  Clark,  32  N.  Y.  App.  Div.  property  is  described  therein,  and  to  resist  the 
151.  See  also  the  title  Corporations  (Private),  removal  of  property  not  described  there;  and 
vol.  7,  p.  801.  if  the  company's  officers  are  careless,  and  with- 

4.  Power  to  Take  Deed  as  Security.  —  Kieth  v.  out  inspecting  the  warrant  permit  the  removal 
Catchings,  64  Ga.  773.  See  also  the  title  Cor-  of  property  not  described  therein,  the  company 
porations  (Private),  vol.  7,  p.  801.  will  be  liable  to  the  depositor  for  the  property 

5.  Power  of  Foreign  Trust  Company  to  Hold  removed,  if  it  is  lost.  Roberts  v.  Stuyvesant 
Land  in  Trust.  —  U.  S.  Trust  Co.  v.  Lee,  73  111.  Safe  Deposit  Co.,  123  N.  Y.  57. 

142,  24  Am.  Rep.  236.  See  also  the  title  7.  Rights  of  Cotenants.  —  See  the  title  Joint 
Foreign  Corporations,  vol.  13,  p.  858,  note  3.     Tenants  and  Tenants  in  Common,  vol.  17,  p. 

6.  To  Prevent  Unlawful  Removal  of  Property.  —  669. 

Roberts  v.  Stuyvesant  Safe  Deposit  Co..  123  N.  8.  Injunction.  —  Hackett  v.  Patterson,  (C.  PI. 
Y.  57.    See  the  title  Bailments,  vol.  3,  p.  746.      Gen.  T.)  16  N.  Y.  Supp.  170. 

Breaking  Open  Safe  in  Deposit  Stores  —  Removing        9.  Use  of  Trust  Funds  in  Company's  Business.  — 
property.— A  safe-deposit  company  which  holds     St.  Paul  Trust  Co.  v.  Kitison,  62  Minn.  408. 
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VI.  Deposit  with  State  —  1.  Prerequisite  to  Right  to  Exercise  Franchise.  — 

The  statutes  of  many  states  require  that  trust  companies  shall,  before  accept- 
ing any  trust,  deposit  with  a  designated  state  officer  a  certain  sum  in  money 
or  approved  securities,  to  be  held  for  the  benefit  of  persons  dealing  with  the 
company.1 

2.  Discretion  of  State  Officer  in  Accepting  Securities.  —  Where  the  statute  pro- 
vides that  the  securities  deposited  shall  be  such  as  are  approved  by  the  state 
treasurer  or  other  officer  designated,  he  has  a  very  broad  discretion  as  to  the 
character  of  the  securities.2 

3.  Return  of  Deposit  to  Company.  —  Where  a  statute  requires  a  trust  com- 
pany to  make  a  deposit  with  the  state  treasurer  before  entering  upon  the 
exercise  of  its  franchise,  and  such  statute  makes  no  provision  for  returning  the 
money  or  securities  so  deposited  after  the  purposes  for  which  they  were  depos- 
ited have  been  accomplished,  such  deposit  may  be  retained  only  while  the 
corporation  continues  to  do  business  and  while  its  obligations  are  outstanding. 
After  it  has  ceased  to  do  business  and  has  discharged  all  of  its  obligations  it 
is  entitled  to  a  return  to  it  of  the  money  or  securities  deposited,  and  the  duty 
of  the  treasurer  to  return  them  is  a  ministerial  duty  which  may  be  enforced 
by  mandamus  unless  the  proceeding  is  controlled  by  some  other  provision  of 
the  law.3 

LOBBYING.  (See  also  the  title  ILLEGAL  CONTRACTS,  vol.  1 5,  p.  969.)  — 
The  term  "lobbying"  has  a  well-defined  meaning,  and  signifies  addressing  or 
soliciting  members  of  the  legislative  body  in  the  lobby  or  elsewhere  with  the 
purpose  of  influencing  their  votes.4 

LOBBYIST.  —  See  the  title  Illegal  Contracts,  vol.  15,  p.  969. 

LOBSTER.  —  See  note  5. 

LOCAL.  —  "  Local  "  is  from  locus,  a  place.  It  is  defined  as  pertaining  to  a 
particular  place,  or  to  a  fixed  or  limited  portion  of  space,  as  local  circum- 
stances ;  limited  or  confined  to  a  spot,  place,  or  definite  district,  as  a  local 
custom.6 

And  see  the  title  Executors  and  Administra-  mandamus  where  the  treasurer  refuses  to  so 
tors,  vol.  11,  pp.1215,  1216,  and  generally  the  apply  such  money.  Such  money  so  held  by 
title  Trusts.  ihe  treasurer  is  not  state  money  within  the  pur- 

1,  Deposit  Prerequisite  to  Exercise  of  Powers. —  view  of  a  constitutional  provision  that  state 
It  has  been  held  that  sach  a  statute  does  not  money  shall  be  paid  out  only  on  the  auditor's 
invalidate  a  trust  deed  given  to  a  company  warrant  made  pursuant  to  an  appropriation, 
which  has  not  made  such  deposit,  but  if  the      State  v.  Stephens,  136  Mo.  537. 

trust  deed  by  its  terms  authorizes  the  company.  Sources  of  Deposits.  —  But  under  an  act  which 
in  certain  contingencies,  to  take  possession  of  requires  investment  companies  to  deposit  a  cer- 
and  manage  the  trust  property,  the  trust  com-  tain  sum  before  doing  business,  and  further 
pany  will  not  be  permitted  to  exercise  such  provides  that  it  shall  thereafter  deposit  a  cer- 
powers,  though  it  may  maintain  a  suit  to  fore-  tain  percentage  of  its  gross  receipts  until  its 
close  the  trust  deed  and  enforce  the  trust  by  a  deposits  shall  aggregate  a  specified  sum,  the 
judicial  sale.  Farmers'  L.  &  T.  Co.  v.  Chi-  officer  cannot  require  that  the  original  deposit 
cago,  etc.,  R.  Co.,  68  Fed.  Rep.  412.  And  see  made  by  a  foreign  company  shall  be  obtained 
the  title  Insurance,  vol.  16,  p.  879  and  note  wholly  from  its  capital  or  sources  other  than 
8,  p.  899  and  note  7;  and  generally  the  title  funds  which  investors  have  deposited  with  the 
Foreign  Corporations,  vol.  r3,  p.  860.  company.    Stale  v.  Matthews,  62  Ohio  St.  146. 

Removal  of  Trust  Company  as  Trustee. —  Where  3.  Return  of  Deposit  to  Company.  —  State  v. 
a  company  attempts  to  perform  the  duties  of      Stephens,  136  Mo.  537. 

an  active  trust  without  first  complying  with         4.  Lobbying.  —  Colusa  County^.  Welch,  122 

the  statutory  requirements  it  may  be  removed      Cal.  428. 

from  its  office  as  trustee  and  another  may  be  5.  Lobsters.  (See  also  the  title  Fish  and 
appointed  thereto.  Farmers'  L.  &  T.  Co.  v.  Fisheries,  vol.  13,  p.  554.) — In  a  statute  for 
Lake  St.  El.  R.  Co.,  173  111.  439,  affirming  68  the  protection  of  lobsters,  which  made  the  sell- 
Ill.  App.  666.  ingand  offering  for  sale  or  having  in  possession 

2.  State  Officer's  Discretion.  —  The  state  officer  a  lobster  of  less  than  a  certain  length  a  punish- 
may  take  a  note  secured  by  mortgage  on  real  able  offense,  it  was  held  that  the  word  lobster 
estate,  though  such  realty  be  subject  to  a  prior  included  dead  as  well  as  live  lobsters.  Com. 
incumbrance,  where   the  company   deposits      v.  Hodgkins,  170  Mass.  198. 

with  him  sufficient  money  with  which  to  dis-        6.  Local.  —  Graves   v.  Alsap,   1  Ariz.  293; 
charge  the  mortgage  when  it  shall  become  due,      McGregor  v.  Baylies,  19  Iowa  47. 
and  such  an  agreement  will  be  enforced  by        Zoeal  means  relating  to  a  place:  belonging 
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LOCAL  AND  TRANSITORY  ACTIONS.    (See  also  ENCYC.  OF  PL.  AND  P]  , 

title  VENUE.)  —  Actions  are  deemed  transitory  when  the  transactions  on  which 


to  or  confined  to  a  particular  place;  distin- 
guished from  general,  personal,  or  transitory. 
People  v.  Hills,  35  N.  Y.  449;  People  v.  Aclon, 
48  Barb,  (N.  Y./530 

As  Applied  to  Towns  and  Cities.  —  "  The  word 
local  *  *  *  is  often  used  in  reference  to 
towns  and  cities  so  as  to  include  the  whole 
municipality.  VVc  speak  of  the  '  local  affairs  ' 
of  a  town,  its'  local  government,'  the  rights 
of  its  inhabitants  to  '  local  option,'  or  their 
liability  to  '  local  taxation,'  referring  in  each 
instance  to  the  whole  corporation."  Crane  v. 
Silo  im  Springs,  67  Ark.  36.  See  generally  the 
litis  Municipal  Corporations. 

Local  —  Vicinity. — The  terms  local  and 
"  vicinity,"  as  used  in  connection  with  assess- 
ment proceedings,  indicate  no  definite  limits, 
b.it  are  usually  understood  to  extend  to  real 
property  sufficiently  near  and  so  related  to  the 
improvement  as  to  be  found  specially  benefited, 
in  addition  to  the  general  benefits  accruing  to 
other  property,  as  reported  by  the  property 
assessors.  State  v.  District  Ct.,  33  Minn.  296. 
See  generally  the  title  Special  or  Local 
Assessmen  rs. 

Local  Agent.  (See  generally  the  title  Occu- 
pation, Business,  and  Privilege  Taxes.)  —  A 
statute  provided  that  the  local  agent  of  an  in- 
surance company  should  pay  a  certain  license 
tax.  In  construing  this  statute  the  court  said : 
"  By  the  term  'local  agent '  was  meant  any  per- 
son or  firm  who  solicited,  contracted  for,  or 
received  premiums  for  an  v  insurance  company 
or  companies,  or  delivered  contracts  or  policies 
of  insurance,  including  railway  agents  and 
employees  who  solicited  or  received  premiums 
for  accident  insurance.  *  *  *  By  the 
terms  of  said  law  a  distinction  was  drawn 
between  local  agents  and  general  agents." 
Eichlitz  v.  State,  39  Tex.  Crim.  486. 

Same  —  Service  of  Process.  (See  also  the  title 
Service  of  Process  and  Papers,  19  Encyc.  of 
Pl.  and  Pr.  567  )  —  A  person  in  charge  of  a 
joint  railroad  warehouse  in  a  railroad  centre 
in  Texas,  the  property  of  one  of  several  com- 
panies which  unite  in  bearing  the  expense  of 
m  untaining  it,  in  selecting  its  employees,  and 
in  controlling  its  expenses,  who  makes  no 
contracts  and  handles  no  moneys  on  behalf  of 
another  railroad  centring  there  but  not  partici- 
pating in  the  selection  of  employees  and  in 
controlling  expenses,  and  who  is  not  on  the 
payroll  of  the  latlercompany,  is  not  its  "  local 
agent"  upon  whom  process  may  be  served 
under  the  provisions  of  the  statutes  of  that 
state.  Mexican  Cent.  R.  Co.  v.  Pinkney,  149 
U.  S.  194. 

Local  Asset.  —  An  obligation  created  bv  cov- 
enant of  a  nonresident  in  a  deed  recorded  and 
intended  to  opeiate  in  a  foreign  jurisdiction  is 
not  a  local  asset  of  the  estate  of  a  decedent  in 
the  District  of  Columbia,  for  which  an  admin- 
istrator acting  under  ancillary  letters  of  ad- 
ministration granted  there  can  have  an  action. 
Willard  v.  Wood,  1  App.  Cas.  (D.  C.)  44.  See 
generallv  the  title  Foreign  Executors  and 
Administrators,  vol.  13,  p.  915. 

Local  Authorities.  —  A  statute  provided  that 
where  a  railroad  crossed  a  highway  at  grade. 


and  the  corporation  owning  such  railroad 
refused  upon  the  request  of  the  local  au- 
thorities to  station  a  flagman  at  such  crossing, 
the  Supreme  Court  might,  upon  application 
of  the  local  authorities,  order  that  a  flagman 
be  stationed  at  such  point.  It  was  held  that 
the  allegation  in  a  petition  that  the  petitioners 
were  the  highway  commissioners  of  the  town 
was  sufficient  to  show  that  they  were  the  local 
authorities  within  the  meaning  of  the  statute, 
entitled  to  proceed  under  the  statute.  Matter 
of  Highway  Com'rs,  72  Hun  (N.  Y.)  575.  See 
generallv  the  title  Crossings,  vol.  8,  p.  396. 

Local  Board.  (See  also  the  title  Schools  )  — 
A  constitutional  provision  authorized  local 
boards  of  education  to  adopt  a  series  of  text- 
books in  the  common  schools  in  counties  which 
had  no  county  boards  of  education.  It  was 
held  that  each  board  of  education,  whether  of 
a  city,  township,  or  county,  was  local  as  to  the 
territory  of  its  jurisdiction.  People  v.  Board 
of  Education,  55  Cal.  336. 

Local  Courts.  (See  also  the  title  Jurisdiction, 
vol.  17,  p.  1082.) —  In  Ziegler  v.  Corwin,  12  N. 
Y.  App.  Div.  64,  it  was  said:  "  The  meaning 
of  the  term  '  local  courts  '  is  well  established 
by  the  authorities.  It  means  courts  possess- 
ing a  jurisdiction  localized  within  the  territo- 
rial limits  of  the  city  or  village  for  which  each 
is  created,  and  by  the  electors  of  which  its 
incumbent  is  chosen."  See  also  Brandon  v. 
Avery,  22  N.  Y.  469;  Waters  v.  Langdon,  40 
Barb.  (N.  Y.)  408;  Geraty  v.  Reid,  78  N.  Y.  64; 
People  v.  Terry,  108  N.  Y.  1;  Curtin  v.  Bar- 
ton, 139  N.  Y.  505. 

And  in  Desmond  v.  Crane,  39  N.  Y.  App. 
Div.  190,  the  term  "  local  court  "  was  held  not 
to  include  the  court  of  a  justice  of  the  peace. 

Local  Disease.  —  Either  a  tubercular  affection 
of  the  lungs,  or  tubercles  upon  the  lungs,  or 
tubercles  on  the  brain,  or  consumption,  consti- 
tutes a  local  disease,  as  a  matter  of  law,  with- 
in the  meaning  of  the  word  local  when  used 
by  a  life-insurance  company  to  an  applicant 
for  insurance,  by  asking  if.  he  has  a  local  dis- 
ease. Scoles  v.  Universal  L.  Ins.  Co.,  42  Cal. 
523.  See  also  the  title  Life  Insurance,  mite, 
V-  39- 

Local  Drainage.  —  A  statute  provided  that  no 
lots  which  did  not  need  local  drainage,  or 
which  were  then  provided  therewith,  should 
be  assessed  to  construct  a  sewer.  It  was  held 
that  the  local  drainage  contemplated  by  that 
provision  was  that  which  would  provide  the 
lot  or  land  with  adequate  drainage  for  the  nec- 
essary and  usual  purposes  of  sewerage;  and 
the  fact  that  a  lot  or  land  was  provided  with 
sufficient  surface  drainage,  or  did  not  need 
drainage  of  that  kind,  was  not  enough  to  en- 
title it  to  exemption  from  assessment.  Ford 
v.  Toledo  (Ohio  1901)  59  N.  E.  Rep.  779. 

Local  Freight.  —  Local  freight  means  freight 
shipped  from  either  terminus  to  a  way  station, 
or  vice  versa,  or  from  one  way  station  to  an- 
other—  that  is,  over  a  part  of  the  road  only. 
Mobile,  etc.,  R.  Co.  v.  Sterner,  61  Ala.  579. 

A  railroad  had  authority  to  discriminate  be- 
tween rates  charged  for  carrying  local  freight 
and  rates  charged  for  other  freight.    The  coun 
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they  are  founded  might  have  taken  place  anywhere,  and  local  when  their  cause 
is  in  its  nature  necessarily  local.1 


said:  "  This  explains  what  was  meant  by 
'  local  freight.'  It  was  not  simply  what  was 
owned  by  citizens  of  Pennsylvania,  not  exclu- 
sively domestic  products  even,  though  they 
were  doubtless  largely  in  the  mind  of  the  leg- 
islature, but  articles  transported  in  the  prose- 
cution of  our  own  internal  trade  as  contrasted 
with  those  brought  from  abroad  into  the  stale, 
or  carried  through  by  a  continuous  transit. 
The  latter  is  not  local,  and  no  provision  was 
made  for  any  rate  of  charge  for  its  transporta- 
tion." Shipper  v.  Pennsylvania  R.  Co.,  47  Pa. 
St.  344.  See  also  Mobile,  etc.,  R.  Co.  v, 
Steiner,  61  Ala.  597,  and  the  title  Carriers  of 
Goods,  vol.  5,  p.  177. 

Local  Office.  —  The  question  arose  whether 
the  office  of  a  member  of  a  county  board  of 
supervisors,  elected  for  a  district,  was  a  local 
office  in  the  sense  of  the  statute  requiring  that 
the  incumbent  of  a  local  office  must  reside  in 
the  district  for  which  he  is  elected  and  must 
continue  to  reside  there  until  the  end  of  his 
term  of  office.  It  was  held  that  the  office  of 
supervisor  was  not  such  a  local  office.  Slate 
v.  Milwaukee  County,  21  Wis.  451. 

Local  Officers,  (See  also  the  title  Public 
Officers.)  —  The  Constitution  of  California 
provided  that  officers  in  the  militia  who  re- 
ceived no  annual  salary,  local  officers,  or  post- 
masters whose  csmpensation  did  not  exceed 
five  hundred  dollars  per  annum,  should  not 
be  deemed  to  hold  lucrative  offices  so  as  to 
be  disqualified  from  holding  a  state  office. 
In  construing  this  provision  the  court  said: 
"  The  words  'local  office  '  immediately  preced- 
ing '  postmasters  '  refers  evidently  to  local  fed- 
eral officers."    People  v.  Leonard,  73  Cal.  235. 

In  People  v.  Nixon,  158  N.  Y.  221,  it  was 
held  that  the  commissioners  appoinled  accord- 
ing to  statute  by  the  mayors  of  the  cities  of 
New  York  and  Brooklyn,  for  the  construction 
and  management  of  a  bridge  over  the  East 
River,  were  local  and  municipal  otTicers  as  con- 
tradistinguished from  state  officers. 

Local  Prejudice.  —  See  Encyc.  of  Pl.  and  Pr., 
title  Change  of  Venue,  vol.  4,  p.  373;  Re- 
moval of  Causes,  vol.  18,  p.  239. 

Local  Purpose.  (See  also  the  til  les  Constitu- 
tional Law,  vol.  6,  p.  882;  Municipal  Aid; 
Public  Lands;  States;  Statutes;  Taxation.) 
—  The  constitutions  of  the  several  states 
ordinarily  limit  the  power  of  the  legislature  to 
appropriate  public  money  or  property  for  local 
or  private  purposes.  It  has  been  heid  that  a 
statute  authorizing  a  town  to  lay  out  highways 
and  vesting  in  the  town  for  road  purposes  the 
right,  title,  and  interest  of  the  state  in  so  much 
of  the  public  land  as  might  be  necessary  for 
the  purposes  of  the  highway,  was  a  statute  ap- 
propriating public  property  for  a  local  purpose. 
People  v.  Allen,  42  N.  Y.  378;  People  v.  High- 
way Com'rs,  54  N.  Y.  278. 

Local  Superintendent.  —  Process  against  a  rail- 
road company  was  served  upon  its  section  fore- 
man as  a  local  superintendent  of  repairs. 
This  was  held  to  be  valid.  St.  Louis,  etc.,  R. 
Co.  v.  De  Ford,  38  Kan.  300.  See  generally  the 
title  Service  of  Process  and  Papers,  19 
Encyc.  of  Pl.  and  Pr.  567. 


Local  Taxation.  —  The  Constitution  of  Afin. 
nesoia  provides:  "Any  county  and  township 
organization  shall  have  such  powers  of  local 
taxation  as  may  be  prescribed  by  law."  In 
construing  this  provision  the  Supreme  Court 
said:  "  The  effect  of  this  provision  of  the  con- 
stitution is  simply  to  authorize  the  legislature 
to  delegate  to  county  and  township  organiza- 
tions the  power  of  taxing  themselves.  The 
power  of  local  taxation  meant  is  the  power  of 
taxing  property  which  may  properly  be  sub- 
jected to  taxation  in  the  place  where  such  local 
organizations  exist,  that  is,  whhin  the  geo- 
graphical limits  of  the  county  or  township,  as 
the  case  may  be.  *  *  *  The  constitution 
was  made  by  and  for  the  plain  people,  and 
even  if  the  counsel  be  right  in  supposing  that, 
in  the  sense  we  ascribe  to  it,  the  word  local  is 
superfluous,  it  at  any  rate  serves  to  make  ex- 
press and  put  beyond  doubt  that  which  might 
otherwise  in  the  popular  mind  well  be  of 
doubtful  implication."  Davidson  v.  Ramsey 
County,  18  Minn.  482.  See  generally  the  title 
Taxation. 

1.  Local  and  Transitory  Actions.  —  Livingston 
v.  Jefferson,  11  Myers  Fed.  Dec,  §  1695;  Nonce 
v.  Richmond,  etc.,  R.  Co.,  33  Fed.  Rep.  432; 
McGonigle  v.  Atchison,  33  Kan.  735;  Watts  v. 
Kinney,  6  Hill  (N.  Y.)  87;  Condon  v.  Laip- 
siger,  17  Utah  498.  See  also  Ackison  v.  Erie 
R.  Co.,  31  N.  J.  L.  312;  Mills  v.  McCoy,  4 
Cow.  (N.  Y.)  406;  Duryee  v.  Orcuti,  9  Johns. 
(N.  Y.)  249. 

"Transitory  Actions  have  their  foundation  in 
the  supposed  violation  of  rights  which  in  the 
contemplation  of  law  have  no  locality  and  for 
which  the  right  to  compensation  is  recognized 
by  the  laws  of  all  countries,  and  rest  upon  the 
rule  of  international  comity  that  every  nation 
may  rightfully  exercise  jurisdiction  over  all 
persons  within  its  limits  in  respect  to  matters 
purely  personal."  McLeod  v.  Connecticut, 
etc.,  R.  Co.,  58  Vt.  727,  citing  Herrick  v.  Min- 
neapolis, etc.,  R.  Co.,  31  Minn.  11.  11  Am.  & 
Eng.  R.  Cas.  256.  See  generally  the  title 
Private  International  Law. 

Common-law  Division.  —  The  expression  tran- 
sitory actions,  in  statutes  requiring  that  tran- 
sitory actions  shall  be  brought  in  the  county 
where  one  of  the  parties  resides,  should  be 
construed  as  referring  to  the  common-law  di- 
vision between  local  and  transitory  actiotis, 
and  not  to  a  division  introduced  by  any  Eng- 
lish statute.  Pearce  v.  Atwood,  13  Mass.  324, 
354;  Eames  v.  Carlisle,  3  N.  H.  130. 

Test.  —  The  test  as  to  whether  an  action  is 
transitory  or  focal  is  not,  as  a  general  propo- 
sition, the  subject  causing  the  injury,  but  the 
object  suffering  the  injury.  Mason  v.  Warner, 
31  Mo.  508;  McLeod  v.  Connecticut,  etc.,  R. 
Co.,  58  Vt.  727. 

If  an  action  is  founded  upon  privity  of  estate, 
it  is  local;  if  on  privity  of  contract,  it  is  tran- 
sitory. Henwood  v.  Cheeseman,  3  S.  &  R. 
(Pa.)  502. 

Examples,  —  "Real  and  mixed  actions  are 
local,  and  personal  actions  are  transitory." 
Beirne  v.  Rosser,  26  Gratt.  (Va.)  541,  quoted  in 
Mahany  v.  Kephart,  15  W.  Va.  621. 
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Definitions. 


LOCAL  ASSESSMENTS.  —  Sec  the  title  Special  or  Local  Assessments. 

LOCAL  CUSTOM.  —  See  the  title  USAGES  AND  CUSTOMS. 

LOCAL  IMPROVEMENTS.  —  Sec  the  title  SPECIAL  OR  LOCAL  ASSESSMENTS. 

LOCALITY.  —  See  note  I. 

LOCAL  LAWS.  —  See  the  title  Statutes. 

LOCAL  LEGISLATION.  —  See  the  title  STATUTES. 

LOCALLY.  —  See  note  2. 


Actions  for  personal  injuries  are  transitory. 
Rafael  v.  Verelst,  2  W.  Bl.  1055;  McLeorl  v. 
Connecticut,  etc.,  R.  Co.,  58  Vt.  727. 

In  North  Yakima  v.  Superior  Ct.,  4  Wash. 
656,  it  was  held  that,  a  suit  to  enjoin  a  city  from 
applying  its  sewerage  fund  to  any  oiher  pur- 
pose until  the  claims  of  the  plaintiff  for  the 
construction  of  a  system  of  sewerage  for  such 
city  had  been  adjusted  and  paid,  was  a  local 
action  within  the  provision  of  the  Code  of 
Washington  that  all  questions  involving  the 
right  to  the  possession  of  title  to  any  specific, 
local,  or  personal  property  are  local. 

1.  Locality.  (See  also  the  title  Carriers  of 
Goods,  vol.  5,  p.  177.)  —  In  construing  a  stat- 
ute which  prohibited  common  carriers  from 
discriminating  against  any  locality,  the  Su- 
preme Court  of  Nebraska  said.  "  There  can 
be  no  restriction  of  the  word  locality;  it  may 
refer  to  a  village,  city,  county,  or  portion  of 


the  state,  the  meaning  in  each  case  to  be  de- 
termined by  the  territory  which  the  board 
shall  find  to  be  unjustly  discriminated 
against."  State  v.  Fremont,  etc.,  R.  Co.,  22 
Neb.  32q. 

2.  locally  Inapplicable. —  Eo  ins  tan  te  upon  the 
completion  of  the  organization  of  Pawnee 
county  and  the  opening  of  the  Cherokee  Outlet 
and  the  Pawnee  and  Tonkawa  Indian  reserva- 
tions to  settlement,  in  pursuance  of  the  Act  of 
Congress  of  March  3,  1893,  and  the  President's 
proclamation  thereunder,  the  organic  Act  and 
the  Constitution  and  all  laws  of  the  United 
States  not  locally  inapplicable,  or  in  conflict 
with  such  organic  Act,  and  all  laws  of  the  ter- 
ritory of  Oklahoma,  went  into  effect.  Hoff- 
man v.  Pawnee  County,  3  Okla.  349.  The 
court  said:  "  The  contention  of  counsel  for 
plaintiff  in  error  that  '  locally  inapplicable  '  re- 
fers to  place  and  not  to  time  is  unsound." 
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By  C.  Louis  Weeks. 

I.  Definition,  488. 

II.  Scope  of  Title,  488. 

III.  Constitutionality,  489. 

1.  Delegation  of  Legislative  Power,  489. 

a.  General  Rule,  489. 

b.  Application  to  Local-option  Laws,  489. 

(1)  Prevailing  View,  489. 

(2)  Qualifications,  492. 

(«)  Submission  to  Vote  of  People  of  Whole  State,  492. 
(b)  Submission  of  Law  of  General  L7iterest  to  Vote  of  Part 

of  People  Only,  492. 
(*r)  Repeal  of  Existing  Laws,  493. 

2.  Uniform  Operation  of  General  Laws,  493. 

3.  Prohibition  Against  Local  or  Special  Legislation,  493, 

4.  Special  Law  When  General  Law  Applicable,  494. 

5.  Title  and  Subject-matter,  494. 

a.  Provisions  in  Constitutions,  494. 

(1)  Purpose  of  Provisions,  494. 

(2)  Application  to  Local-option  Laws,  494. 

b.  Illustrations,  494. 

(1)  Provisions  in  Regard  to  Elections,  494. 

(2)  Defining  Localities  to  Be  Affected  by  Act,  494. 

(3)  Stating  Exceptions  Contained  in  Act,  494. 

(4)  Provisions  for  Penalty  for  Violation,  494. 

-  (5)  Provisions  for  Prohibition  under  Title  Providing  for  Regu- 
lation, 494. 

6.  Interference  with  Regulation  of  Interstate  Commerce,  495. 

7.  Taking  or  Damaging  Private  Property  Without  Just  Compensation,  495. 

8.  Due  Process  of  Law,  495. 

9.  Denial  of  Equal  Protection  of  Laws,  495. 
10.  Impairing  Rights  of  Private  Property,  495. 
1  r.  Police  Power,  495. 

12.  Failure  to  Provide  for  Refunding  Taxes  on  Unexpired  Licenses,  495. 

13.  Express  Constitutional  Provisions  for  Enactment  of  Local-option  Laivs, 

496. 

14.  Partial  Unconstitutionality,  496. 

15.  Attacking  Constitutionality,  496. 

a.  Time  When  Objections  May  Be  Made,  496. 

b.  Who  May  Attack,  496. 

IV.  Adoption  of  Law  by  Voters  or  Inhabitants  of  Territory  Affected, 

496. 

1.  In  General,  496. 

2.  Elections,  497. 

a.  In  General,  497. 

b.  Validity  of  Law  Authorizing,  497. 

c.  Petition,  497. 

(1)  Necessity,  497. 

(2)  Form  and  Contents,  497. 

(3)  Signatures  of  Petitioners,  498. 

(4)  Time  of  M aking  and  Presentation,  499. 

(5)  Determination  of  Sufficiency,  499. 
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d.  Order  for  Election,  499. 

(1)  Who  Authorized  to  Make,  499. 

(2)  Time  and  Place  of  Making,  499. 

(3)  To  Whom  Directed,  500. 

(4)  Form  and  Contents,  500. 

(a)  In  General,  500. 

(b)  Recitals  as  to  Sufficiency  of  Petition,  500. 

(<r)  Designation  of  Voting  Places  and  Election  Officers, 

5°°- 

(^)  Recital  of  Exceptions  of  Statute,  500. 
(e)  Designation  of  Territory,  501. 
(/)  Direction  as  to  Giving  Notice  of  Election,  501. 

(5)  Recording  Order,  501. 

e.  Notice  of  Election,  501. 

(1)  Necessity,  501. 

(2)  Publishing  in  Newspaper,  50  1. 

(3)  Posting  Notices  in  Public  Places,  501. 

(4)  Description  of  Territory,  502. 

f.  Time  of  Holding  Election,  502. 

(1)  In  General,  502. 

(2)  General  Election,  502. 

(3)  With  Reference  to  Time  of  Enactment  of  Law,  502. 

(4)  With  Reference  to  Time  of  Prior  Submission,  503. 

(5)  With  Reference  to  Time  of  Holding  Other  Elections,  503. 

(6)  With  Reference  to  Time  of  Filing  Petition  or  Making  Order, 

5°3- 

g.  Questions  Submitted,  503. 

h.  Election  Officers,  504. 

/'.  Place  of  Holding  Election,  504. 
j.  Conduct  of  Election,  504. 

(1)  In  General,  504. 

(2)  Opening  and  Closing  Polls,  505. 

(3)  Ballot  Poxes,  505. 

(4)  Ballots,  505. 

(5)  Voting,  505. 

(a)  Who  May  Vote,  505. 

(<£)  Refection  of  Ballots,  505. 

(r)  Withdrawal  and  Change  of  Ballot,  505. 

(6)  Failure  to  Submit  to  Voters  of  All  of  Territory,  505. 

(7)  'Judicial  Interference  with  Conduct  of  Election,  506. 
k.  Determination  of  Result,  506. 

(1)  Count,  Return,  and  Canvass,  506. 

(2)  Vote  Necessary  to  Adoption,  506. 

/.  Order  or  Proclamation  Declaring  Result  of  Election,  506 

(1)  ///  General,  506. 

(2)  Time  of  Making,  507. 

(3)  Form  and  Contents,  507. 

(a)  In  General,  507. 

Recitals  as  to  Giving  Notice  of  Election,  507. 
(V)  Recitals  as  to  Territory,  507. 

Recitals  as  to  Number  of  Votes  Cast,  507. 
(<?)  Recitals  as  to  Time  During  Which  Law  Shall  Be  in 
Force,  507. 
(_/")  Recital  of  Exceptions  of  Statute,  507. 
( g)  Description  of  Law  under  Which  Election  Was  Held, 
508. 

(4)  Conclusiveness  of  Order,  508. 

(5)  Publication,  508. 

(a)  In  General,  508. 

(b)  Time  of  Publication,  508. 
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(f)  Designation  of  Newspaper,  508. 
(</)  Interruption  of  Publication  by  Injunction,  508. 
(e)  Proof  of  Publication,  508. 
(6)  Filing  with  Officer  Authorized  to  Issue  Licenses,  509. 
m.  Contest  and  Review,  509. 

(1)  Jurisdiction,  509. 

(2)  Manner  of  Contesting,  509. 

(3)  Who  May  Contest,  509. 

(4)  Appeal  —  Final  Judgment,  510. 

V.  Operation  and  Effect,  510. 

1.  In  General,  510. 

2.  When  in  Force,  510. 

3.  Sales  by  Druggists,  510. 

4.  Territory  Affected,  510. 

Territory  Which  May  Adopt,  510. 

Effect  of  Adoption  —  In  Minor  Subdivisions  of  Tern     .  Adopt- 
ing, 510. 

c.  Territory  to  Which  Question  May  Be  Resubmitted,  511 

d.  Effect  of  Change  of  Boundaries,  511. 

e.  Effect  of  Change  of  Name  of  District,  512. 

5.  Effect  of  Adoption  on  Prior  Laws,  512. 

6.  Effect  of  Adoption  on  Unexpired  Licenses,  512. 

VI.  Amendment  of  Law  After  Adoption,  513. 

VII.  Repeal  and  Revocation,  513. 

1.  Repeal  by  Legislative  Enactment,  513. 

2.  Revocation  by  Inhabitants  of  Territory,  513. 

3.  Effect  of  Revocation  on  Prior  Violations,  514. 
VIII.  Prosecutions,  514. 

CROSS-REFERENCES. 

For  matters  of  PROCEDURE  in  prosecutions  for  violations  of  local-option  laws,  see 
Encyclopedia  of  Pleading  and  Practice,  title  INTOXICATING 
LIQUORS,  vol.  11,  p.  560. 

For  other  matters  of  SUBSTANTIVE  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work :  COUNTY-SEAT,  vol  7,  p.  1011;  ELEC- 
TIONS, vol.  10,  p.  552;  INTOXICATING  LIQUORS,  vol.  17,  p.  189; 
MUNICIPAL  AID;  SCHOOLS. 

I.  DEFINITION.  — In  Its  Broadest  Sense  the  term  "  local-option  laws  "  is  descrip- 
tive of  legislative  enactments  containing  provisions  whereby  the  inhabitants  of 
certain  districts,  such  as  counties,  towns,  municipalities,  or  villages,  are  per- 
mitted to  determine,  by  vote  or  petition,  whether  such  enactments  shall  or 
shall  not  be  in  force  in  such  districts.1 

In  its  Limited  and  Popular  Sense  it  is  a  term  generally  used  to  designate  a  right, 
granted  by  legislative  enactments  to  the  inhabitants  of  particular  districts,  to 
determine  whether  intoxicating  liquors  shall  or  shall  not  be  sold  under  licenses 
granted  for  that  purpose  within  such  districts.2 

II.  SCOPE  OF  TITLE  —  Constitutional  Questions.  —  It  is  the  purpose  of  this  title  to 
treat  of  the  constitutionality  of  the  various  local -option  laws,  without  regard 
to  the  particular  nature  of  the  acts  themselves,  since  as  a  general  rule  what- 
ever objections  may  be  made  to  the  constitutionality  of  one  local-option  law 
may  with  equal  force  be  made  to  the  constitutionality  of  all. 

Local-option  Liquor  Laws.  —  Aside  from  constitutional  questions  the  title  is  con- 

1.  Examples  of  a  '  local-option  "  law  which      37  Am.  Rep.  6,  and  Wilson  v.  Stale, 35  Ark.  414. 
was   made   to   become   operative  upon    the         As  to  consent  in  writing,  see  Green  v.  Smith, 
petition  of  "adult  residents  and  voters  "  may     (Iowa  1900)  82  N.  W.  Rep.  448. 
be  found   in  Boyd  v.  Bryant,  35  Ark.  69,        2.  Bouv.  L.  Diet. 
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fined  to  the  various  questions  which  have  arisen  in  the  course  of  adjudications 
on  what  are  known  as  local-option  liquor  laws,  and  includes  the  means  and 
methods  of  putting  them  into  operation;  the  time  of  their  taking  effect;  their 
operation  and  effect  on  the  territories  or  districts  adopting  them,  on  prior 
legislation,  and  on  prior  rights  and  privileges;  and  their  amendment  and 
r_-p  al. 

Other  Local-option  Laws  relating  to  particular  subjects  are  treated  elsewhere  in 
this  work  under  the  titles  to  which  they  are  peculiarly  applicable,  and  are 
therefore  not  treated  here,  except  in  so  far  as  may  be  necessary  to  the  elucida- 
tion of  general  principles.  The  cross-references  at  the  beginning  of  the  article 
sufficiently  indicate  where  the  treatment  of  such  matters  may  be  found. 

III.  Constitutionality  —  1.  Delegation  of  Legislative  Power  —  a.  General 
Rule.  —  It  is  a  universally  recognized  principle  of  constitutional  law  that  the 
legislative  functions  must  be  exercised  by  the  legislature  alone,  and  cannot  be 
delegated  to  any  other  person  or  body  of  persons.1 

b.  Application  to  Local-option  Laws  —  (i)  Prevailing  View.  —  Upon 
the  question  whether  this  general  rule  is  prohibitory  of  the  power  of  the  legis- 
lature to  enact  so-called  "local-option  laws,"  which  are  not  to  take  effect  or 
become  operative  until  adopted  by  a  vote  of  the  people  of  the  political  sub- 
divisions in  which  the  laws  are  designed  to  operate,  there  is  much  diversity  of 
opinion.  The  earlier  authorities  hold  that  the  enactment  of  laws  of  this 
character  is  a  delegation  of  legislative  functions,  and  therefore  beyond  the 
power  of  the  legislature.2    On  the  other  hand,  the  later  decisions  hold  that 


1.  Delegation  of  Legislative  Functions —  United 
States.  —  Leger  v.  Rice,  8  Phila.  (Pa.)  167,  28 
Leg  Int.  (Pa.)  309,  15  Fed.  Cas.  No.  8,210. 

Arkansas.  —  Boyd  v.  Bryant,  35  Ark.  69,  37 
Am.  Rep.  6;  Blackwell  v.  State,  36  Ark.  178; 
Trammell  v.  Bradley,  37  Ark.  374. 

Illinois.  —  People  v.  Reynolds,  10  111.  1. 

Iowa.  —  Santo  State,  2  Iowa  165,  63  Am. 
Dec.  487. 

Kentucky.  —  Clarke  v.  Rogers,  81  Ky.  43. 

Maryland.  —  Fell  v.  State,  42  Md.  71,  20  Am. 
Rep.  83;  Slymer  v.  State,  62  Md.  237;  Brad- 
shaw  v.  Lankford,  73  Md.  428,  25  Am.  St. 
Rep.  602. 

Michigan.  —  People  v.  Collins,  3  Mich.  343. 

Mississippi.  —  Alcorn  v.  Hamer,  38  Miss.  652. 

Missouri.  —  State  v.  Wilcox,  45  Mo.  458; 
Lammert  v.  Lidwell,  62  Mo.  188,  21  Am.  Rep. 
411. 

New  Hampshire.  —  State  v.  Hayes,  61  N.  H. 
264. 

New  Jersey.  —  State  v.  Morris  County,  36  N. 
J.  L.  72,  13  Am.  Rep.  422. 

New  York. — Corning  v.  Greene,  23  Barb. 
(N.  Y.)  33. 

Ohio. — Cincinnati,  etc.,  R.  Co.  v.  Clinton 
County,  1  Ohio  St.  77. 

Pennsylvania. — Parker  v.  Com.,  6  Pa.  St. 
507.  47  Am.  Dec.  480,  7  Pa.  L.  J.  196,  4  Pa.  L. 
J.  Rep.  163;  Locke's  Appeal,  72  Pa.  St.  491,  13 
Am.  Rep.  716. 

Texas.  —  Werner  v.  Galveston,  72  Tex.  22. 

See  also  the  cases  cited  in  the  following 
notes.  And  see  generally  the  title  Constitu- 
tional Law,  vol.  6,  p.  102 1. 

2.  Granting  Municipal  Suffrage  to  Women.  — 
Opinions  of  Justices,  160  Mass.  586,  Holmes, 
Barker,  and  Knowlton,  JJ.,  dissenting. 

Eegulating  or  Prohibiting  Sale  of  Liquors— 
California.  —  Exp.  Wall,  48  Cal.  279,  17  Am. 
Rep.  425,  distinguished  in  People  v.  Nally,  49 
Cal.  478. 
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DelaTvare.  —  Rice  v.  Foster,  4  Harr.  (Del.) 
479- 

Indiana.  —  Maize  v.  State,  4  Ind.  342;  Beebe 
v.  State,  6  Ind.  501,  63  Am.  Dec.  391;  O'Daily 
v.  State,  9  Ind.  494,  io  Ind.  26;  Eigenmann  v. 
State,  9  Ind.  510;  Turner  v.  State,  10  Ind.  60; 
How  v.  State,  10  Ind.  423;  Dauphin  v.  State, 
10  Ind.  572;  Meshmeier  v.  Stale,  11  Ind.  482. 

Iowa.  —  Santo  v.  State,  2  Iowa  165,  63  Am. 
Dec.  487;  Sanders  v.  State,  2  Iowa  230;  State 
v.  Geebrick,  5  Iowa  491;  State  v.  Donehey,  8 
Iowa  396;  State  v.  Beneke,  9  Iowa  203;  State 
v.  Weir,  33  Iowa  134,  11  Am.  Rep.  115. 

Texas.  —  State  v.  Swisher,  17  Tex.  441, 
approved  in  San  Antonio  v.  Jones,  28  Tex.  19. 

Washington. — Lessman  v.  Territory,  3  Wash. 
Ter.  452;  Thornton  v.  Territory,  3  Wash.  Ter. 
482;  Turner  v.  Saxon,  (Wash.  Ter.  1889)  20 
Pac.  Rep.  685. 

In  a  Michigan  Case  (People  v.  Collins,  3  Mich. 
343),  the  question  of  the  constilutionality  of 
"  an  act  prohibiting  the  manufacture  of  in- 
toxicating beverages  and  the  traffic  therein," 
which  contained  provisions  for  its  submission 
to  the  people  of  the  state  for  their  approval 
or  disapproval,  and  provided  thai,  if  approved 
by  a  majority,  it  was  to  take  effect  on  the  first 
of  December  following  the  election,  but  if  not, 
it  was  to  become  a  law  from  and  after  the  first 
day  of  March,  1870,  was  presented  to  the  court. 
On  the  proposition  that  the  power  of  enacting 
general  laws  cannot  be  delegated  by  the  leg- 
islature, even  to  the  people,  the  court  was 
unanimously  of  the  opinion  that  such  power 
could  not  be  delegated  But  on  the  question 
whether  the  act  under  consideration  was  such  a 
delegation,  and  therefore  unconstitutional,  the 
court  was  equally  divided;  Gr^en,  P.  J.,  and 
Whipple,  Martin,  and  Johnson,  JJ.,  holding 
that  it  was  not  a  delegation  of  the  legislative 
power,  and  was  therefore  constitutional;  and 
Wing,  Pratt,  Douglass,  and  Copeland,  JJ., 
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it  is  within  the  power  ot  the  legislature 
that  they  contain  an  entire  and  perfect 

holding  that  it  was  a  delegation  of  the  legisla- 
tive power,  and  therefore  unconstitutional. 

Stock  and  Fence  Laws.  —  Weir  v.  Cram,  37 
Iowa  649  [distinguishing  Dalby  v.  Wolf,  14  Iowa 
228,  followed  in  Little  v.  McGuire,  38  Iowa 
560,  and  Hallock  v.  Hughes,  42  Iowa  516]; 
Lammsrt  v.  Lid  well,  62  Mo.  188,  21  Am.  Rep. 
411.  Compare  Armstrong  v.  Traylor,  87  Tex. 
59*. 

1.  Acceptance  of  City  Charter.  —  Clarke  v. 
Rogeis,  81  Ky.  43;  People  v.  Butte,  4  Mont. 
174;  Paterson  v.  Society,  etc.,  24  N.  J.  L.  385; 
Matter  of  Cleveland,  51  N.  J.  L.  319,  52  N.  J. 

L.  188. 

Acquisition  of  Park  Lands.  —  People  v.  Salo- 
mon, 51  111.  37;  State  v.  District  Ct.,  33  Minn. 

235- 

Adoption  of  City  Ordinance.  —  Taylor  v.  Mc- 
Fadden,  84  Iowa  262. 

Annexation  of  Territory  to  City.  —  Smith  v. 
McCarthy,  56  Pa.  St.  359.  See  also  the  title 
Constitutional  Law,  vol.  6,  p.  1027. 

Annexation  of  Territory  to  County.  —  State  v. 
El  wood,  11  Wis.  17.  See  also  People  v.  Nally, 
49  Cal.  478. 

Construction  of  Public  Roads.  —  Noonan  v. 
Chosen  Freeholders,  51  N.  J.  L.  454,  52  N.  J. 
L.  398. 

Control  of  Public  Schools.  —  Werner  v.  Galves- 

lon,  72  Tex.  22. 

Creation  of  Township.  — Opinion  of  Supreme 
Ct.  Judges,  55  Mo.  295;  Com.  v.  Judges,  8  Pa. 
St.  391. 

Dissolution  of  School  District. — Slate  v.  Cooley, 
65  Minn.  406. 

Dissolution  qf  Village. —  Blauvelt  v.  Nyack, 
9  Hun  (N.  Y.)  153. 

Election  Law.- — People  v.  Hoffman,  116  III. 
587,  56  Am.  Rep.  793;  Wetherell  v.  Devine, 
116  111.  631. 

Erection  of  Levees.  —  Williams  v.  Cammack, 
27  Miss.  209,  6r  Am.  Dec.  508. 

Erection  of  Memorial  Monument.  —  Dexter  v. 
Raine,  10  Ohio  Dec.  (Reprint)  25,  18  Cine.  L. 
Bui.  6r. 

Establishing  Board  of  Public  Works.  —  State  v. 
O'Neil,  24  Wis.  149;  Slinger  v.  Henneman,  3S 
Wis.  504;  Ryan  v.  Outagamie  County,  80  Wis. 
336. 

Establishing  Courts  in  Cities.  —  State  v.  Sulli- 
van, 67  Minn.  379;  Rutter  v.  Sullivan,  25  W. 
Va.  427.  See  also  Lytle  v.  May,  49  Iowa  224; 
Wales  v.  Belcher,  3  Pick.  (Mass.)  508. 

Establishing  Free  Schools.  —  Bull  v.  Read,  13 
Gratt.  (Va.)  78.  See  also  State  v.  Wilcox,  45 
Mo.  458. 

Establishing  Primary  Schools.  —  Burgess  v. 
Pue.  2  Gill  (Md.)  11,  254. 

Establishing  Truant  Schools.  —  Lynn  v.  Essex 
County,  14S  Mass.  148. 

Extending  Limits  of  Town.  —  Morford  v. 
Unger,  8  Iowa  82;  Manly  v.  Raleigh,  4  Jones 
Eq.  (57  N.  Car.)  370. 

Formation  of  Irrigation  Districts.  —  Fallbrook 
Irrigation  Dist.  v.  Bradley,  164  U.  S.  112; 
Matter  of  Madera  Irrigation  Dist.,  92  Cal.  296, 
27  Am.  St.  Rep.  106. 

Formation  of  New  County.  —  People  v.  Mc- 
Fadden,  81  Cal.  4S9,  15  Am.  St.  Rep.  66; 


to  enact  such  laws,1  providing  always 
declaration  of  the  legislative  will,  and 

People  v.  Reynolds,  10  III.  1;  Jasper  County 
v.  Spitler,  13  Ind.  235.  See  alsj  State  v.  Scoit, 
17  Mo.  521. 

Grants  of  Power  to  Turnpike  Company.  —  State 
v.  Monmouth  Plank  Road  Co  ,  26  N.  J.  L.  99. 

Improvement  of  Public  Ways.  —  Warner  v. 
Hoagland,  51  N.  J.  L.  62. 

Regulating  or  Prohibiting  Sale  of  Liquors  — 
United  States.  —  Weil  v.  Calhoun,  25  Fed.  Rep. 
865,  following  Brunswick  v.  Finney,  54  Ga.  317. 

Alabama.  —  Miller  v.  Jones,  80  Ala.  89. 

Arkansas.  —  Boyd  v.  Bryant,  35  Ark.  69,  37 
Am.  Rep.  6;  Blackwell  v.  State,  36  Ark.  178; 
Trammell  v.  Bradley,  37  Ark.  374;  Wilson  v. 
Thompson,  56  Ark.  no. 

Connecticut.  —  State  v.  Wilcox,  42  Conn.  364, 
rg  Am.  Rep.  536. 

Dakota.  —  Territory  v.  O'Connor,  5  Dak.  397; 
Minnehaha  County  v.  Champion,  5  Dak.  433. 

Georgia.  —  Caldwell  v.  Barrett,  73  Ga.  604. 

Indiana.  —  Groesch  v.  State,  42  Ind.  547. 

Iowa.  —  A  stalute  providing  that  the  council 
of  cities  of  a  certain  population  may,  after  a 
consent  thereto  by  a  majority  of  the  voters  of 
such  city,  by  resolution  consent  to  the  sale  of 
liquors  within  the  city,  and  that  thereafter  the 
sale  of  liquors  in  such  city  shall  be  lawful  not- 
withstanding the  provisions  of  a  general  law 
prohibiting  the  sale  of  liquors,  is  not  uncon- 
stitutional as  a  delegation  of  legislative  power. 
State  v.  Forkner,  94  Iowa  1. 

Kentucky.  —  Anderson  v.  Com.,  13  Bush 
(Ky.)4S5:  Com.  v.  Weller,  14  Bush  (Ky.)  218, 
29  Am.  Rep.  407. 

Maryland.  —  Hammond  v.  Haines,  25  Md. 
541,  90  Am.  Dec.  77;  Fell  v.  State,  42  Md.  71, 
20  Am.  Rep.  83;  Slymer  v.  State,  62  Md.  237. 

Massachusetts.  —  Com.  v.  Bennett,  108  Mass. 
27;  Com.  v.  Martin,  108  Mass.  29,  note:  Com. 
?/.  Kennedy,  108  Mass.  292;  Com.  v.  Doe,  10S 
Mass.  418;  Com.  v.  Dean,  no  Mass.  357. 

Michigan.  —  Feek  v.  Bloomingdale  Tp.,  82 
Mich.  393. 

Minnesota.  —  State  v.  Cooke,  24  Minn.  247, 
31  Am.  Rep.  344.  See  contrary  decision  re- 
ferred to  in  Roos  v.  State,  6  Minn.  428. 

Mississippi. — Rohrbacher  ».  Jackson,  51  Miss. 
735;  Schulherr  v.  Bordeaux,  64  Miss.  59;  Lemon 
v.  Peyton,  64  Miss.  161. 

Missouri.  —  State  v.  Pond,  93  Mo.  606;  Ex  p. 
Swann,  06  Mo.  44;  State  v.  Moore,  107  Mo.  7S; 
State  v.  Searcy,  in  Mo.  236;  State  v.  Watts, 
in  Mo.  553;  State  v.  Wingfield,  115  Mo.  42S, 
37  Am.  St.  Rep.  406;  State  v.  Dugan,  110  Mo. 
138. 

New  Jersey.  —  State  v.  Morris  County,  36  N. 
J  L.  72,  13  Am.  Rep.  422;  Paul  v.  Judge,  50 
N.  J.  L.  585. 

New  York.  —  Gloversville  v.  Howell,  70  N. 
Y.  287,  affirming  7  Hun  (N.  Y.)  345. 

Ohio. — Gordon  v.  State,  46  Ohio  St.  607; 
State  v.  Rouch,  47  Ohio  St.  47S;  Stevens  r. 
State,  61  Ohio  St.  597. 

Pennsylvania.  —  Locke's  Appeal,  72  Pa.  St. 
4QI,  13  Am.  Rep.  716,  overruling  Parker  v. 
Com.,  6  Pa.  St.  507,  47  Am.  Dec.  480,  7  Pa.  L. 
J.  196,  4  Pa.  L.  J.  Rep.  163. 

/  exas.  —  Holley  v.  State,  14  Tex.  App.  505; 
Ex  p.  Kennedy,  23  Tex.  App.  77. 
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require  nothing  to  perfect  them  and  r 
determination,  by  the  people  of  the 

Vermont.  —  Bancroft  v.  Dumas,  21  Vt.  456. 
State  v.  Smith,  22  Vt.  74;  State  v.  Parker,  26 
Vt.  357. 

Virginia.  —  Savage  v.  Com.,  84  Va.  619. 

Canada.  — Fredericton  v.  Reg.,  3  Can.  Sup. 
Ct.  505;  Russell  v.  Reg.,  7  App.  Cas.  829 

Location  or  Removal  of  County-seat  —  Alabama, 
—  Ex  p.  Hill,  40  Ala.  121;  Clarke  v.  Jack,  60 
Ala.  271. 

Arizona.  —  Territory  v.  Mohave  County, 
(Ariz.  1887)  12  Pac.  Rep.  730. 

California.  —  Upham  v.  Sutter  County,  8 
Cal.  378,  distinguishing  Dickey  v.  Hurlburt,  5 
Cal.  343. 

Louisiana.  —  Edwards  v.  Police  Jury,  39  La. 
Ann.  855. 

Maryland.  —  Hamilton  v.  Carroll,  82  Md. 
326. 

Mississippi.  —  Barnes  ».  Pike  County,  51 
Miss.  305. 

Ohio.  —  Newton  v.  Mahoning  County,  26 
Ohio  St.  618,  affirmed  100  U.  S.  548. 

Pennsylvania.  —  Com.  v.  Painter,  10  Pa.  St. 
214. 

Texas.  —  Walker  v.  Tarrant  County,  20 
Tex.  16. 

See  also  the  title  County-seat,  vol.  7,  pp. 
'   1013,  1020. 

Municipal-aid  Bonds — United  States. — Chi- 
cago, etc.,  R.  Co.  v.  Otoe  County,  16  Wall.  (U. 

5.  )  667;  Olcott  v.  Fond  du  Lac  County,  16 
Wall.  (U.  S.)  678;  Queensbury  v.  Culver,  19 
Wall.  (U.  S.)  83. 

California.  —  Blanding  v.  Burr,  13  Cal.  343; 
Hobart  v.  Butte  County,  17  Cal.  23;  Robinson 
v.  Bidwell,  22  Cal.  379;  People  v.  Coon,  25 
Cal.  635- 

Florida. — Cotten  v.  Leon  County,  6  Fla. 
610. 

Georgia.  —  Powers  v.  Dougherty  County,  23 
Ga.  65. 

Indiana.  —  Lafayette,  etc.,  R.  Co.  v.  Geiger, 
34  Ind.  185. 

Iowa. — Dubuque  County  v.  Dubuque,  etc., 
R.  Co.,  4  Greene  (Iowa)  1. 

Missouri.  —  St.  Louis  v.  Alexander,  23  Mo. 
483;  Hannibal,  etc.,  R.  Co.  v.  Marion  County, 
36  Mo.  294. 

New  York.  —  Grant  v.  Courter,  24  Barb.  (N. 
Y.)  232;  Clarke  v.  Rochester,  28  N.  Y.  605, 
affirming  24  Barb.  (N.  Y.) 446;  Starin  v.  Genoa. 
23  N.  Y.  439,  reversing  29  Barb.  (N.  Y.)  442, 
on  other  points. 

North  Carolina.  —  Caldwell  v.  Justices,  4 
Jones  Eq.  (57  N.  Car.)  323. 

Ohio.  —  Cincinnati,  etc.,  R.  Co.  v.  Clinton 
County,  1  Ohio  St.  77;  Steubenville,  etc.,  R. 
Co.  v.  North  Tp.,  1  Ohio  St.  106;  Loomis  v. 
Spencer,  I  Ohio  St.  153;  Cass  v.  Dillon,  2  Ohio 
St.  607.  See  also  Griffith  v.  Crawford  County, 
20  Ohio  609,  appendix  I. 

Pennsylvania.  —  Moers  v.  Reading,  21  Pa. 
St.  188. 

Tennessee.  —  Louisville,  etc.,  R.  Co.  v.  David- 
son County,  1  Sneed  (Tenn.)  676. 

Texas.  —  San  Antonio  v.  Jones,  28  Tex.  19. 
See  also  the  tiile  Constitutional  Law,  vol. 

6,  p.  1025;  Municipal  Aid;  Municipal  Securi- 
ties. 
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ake  them  operative  as  laws  except  the 
strict  to  be  affected  by  such  a  law, 

Purchase  of  Land  for  Cemetery  Purposes.  — 

Weaver  v.  Cherry,  8  Ohio  St.  564. 

Regulating  Use  of  Bowling  Alleys.  —  State  v. 
Noyes,  30  N.  H.  279. 

Regulation  of  Cities  and  Towns.  —  Guild  v. 
Chicago.  82  III.  472.  See  also  Rome  Bank  v. 
Rome,  tS  N.  Y.  38. 

Revision  of  City  Charter.  —  Brunswick  v.  Fin- 
ney, 54  Ga.  317;  Chenango  Bank  v.  Brown,  26 
N.  Y.  467.  Contra,  People  v.  Stout,  23  Barb. 
(N.  Y.)  349,  13  How.  Pr.  (N.  Y.)  314,  4  Abb. 
Pr.  (N.  Y,)  22. 

River  Improvements.  —  Corning  v.  Greene,  23 
Barb.  (N.  Y.)  33. 

Road  laws.  —  Haney  v.  Bartow  County,  91 
Ga.  770. 

Sale  of  Refreshments.  —  State  v.  Francis,  95 
Mo  44. 

Stock  and  Fence  Laws  —  Alabama.  —  Stanfill 
v.  Dallas  County  Revenue  Ct.,  80  Ala.  287; 
Dunn  v.  Wilcox  County  Revenue  Ct.,  85  Ala. 
144. 

Illinois.  —  Erlinger  v.  Boneau,  51  111.  94. 
Iowa.  — Dalby  v.  Wolf,  14  Iowa  228. 
Kansas.  —  Noffzigger  v.  McAllister,  12  Kan. 

315. 

New  York.  —  Griffin  v.  Martin,  7  Barb.  (N. 
Y.)  297;  White  v.  Scott,  4  Barb.  (N.  Y.)  56; 
Hardenburgh  v.  Lockwood,  25  Barb.  (N.  Y.)  9. 

North  Carolina.  —  Cain  v.  Davie  County,  86 
N.  Car.  8. 

Compare  the  cases  cited  in  the  preceding 
note. 

Tax  for  Internal  Improvements.  —  Police  Jury 
v.  McDonougb,  8  La.  Ann.  341;  New  Orleans 
v.  Graihle.gLa.  Ann.  561;  New  Orleans  v.  St. 
Romes,  9  La.  Ann.  573. 

Tax  for  Levee  Purposes.  —  Alcorn  v.  Hamer, 
38  Miss.  652. 

Tax  for  School  Purposes.  —  Gray  v.  State,  2 
Harr.  (Del.)  76;  Steward  v.  Jefferson,  3  Harr. 
(Del.)  335;  Marshall  v.  Donovan,  10  Bush 
(Ky.)  681. 

Uniting  Municipalities.  —  Stone  v.  Charles- 
town,  114  Mass.  214. 

Laws  Depending  on  Contingency  or  Happening 
of  Future  Event.  —  It  is  a  well-recognized 
principle  of  constitutional  law  that  the  legis- 
lature has  the  power  to  pass  a  law  the  opera- 
tion of  which  is  made  to  depend  upon  the  hap- 
peningof  a  contingency  or  future  event.  That 
the  contingency  or  future  event  upon  which 
the  law  is  to  become  operative  may  be  the 
submission  to  a  vote  of  the  people  to  be  af- 
fected thereby,  of  the  question  of  the  accept- 
ance of  its  provisions,  is  equally  well  settled. 

United  States.  —  Weil  v.  Calhoun,  25  Fed. 
Rep.  865. 

Arkansas.  —  Boyd  v.  Bryant,  35  Ark.  69,  37 
Am.  Rep.  6;  Blackwell  v.  State,  36  Ark.  178; 
Trammell  v.  Bradley,  37  Ark.  374. 

California.  —  Blanding  v.  Burr,  13  Cal.  343; 
Hobau  v.  Butte  County,  17  Cal.  23;  Robinson 
v.  Bidwell,  22  Cal.  379;  People  v.  Coon,  25 
Cal.  635;  People  v.  McFadden,  81  Cal.  489,  n 
Am.  St.  Rep.  66. 

Georgia.  —  Powers  v.  Dougherty  County,  23 
Ga.  65. 

Illinois.  —  People   v.  Reynolds,  10  111.  I; 
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whether  it  shall  be  enforced  within  the  district.    And  this  view  has  the  support 

of  the  large  majority  of  the  cases.1 

Time  When  Law  Shall  Take  Effect.  —  It  is  also  within  the  power  of  the  legislature 
to  enact  a  law  which  provides  that  it  shall  go  into  effect  on  a  certain  date 
unless  the  people  by  a  vote  signify  their  desire  that  it  shall  not  go  into  effect 
until  a  later  date.2 

(2)  Qualifications  —  (a)  Submission  to  Vote  of  People  of  Whole  State.  —  But  the  legis- 
lature has  no  power  to  enact  a  law  which  depends  for  its  acceptance  upon  a 
vote  of  the  people  of  the  entire  state.3 

(b)  Submission  of  Law  of  General  Interest  to  Vote  of  Part  of  People  Only.  —  Nor  is  it 
within  the  power  of  the  legislature  to  submit  a  law  which  affects  the  rights  of 
the  people  at  large  to  the  voters  of  a  small  portion  thereof.4 

Maryland.  —  Hammond  v.  Haines,  25  Md. 
541,  90  Am.  Dec.  77;  Fell  v.  Slate,  42  Md.  71, 
20  Am.  Rep.  83;  Slymer  v.  State,  62  Md.  237 
Michigan.  —  Feek  v.  Bloomingdale  Tp.,  82 
Mich.  393. 

Minnesota.  —  State  v.  Sullivan,  67  Minn.  379. 
Mississippi.  —  Williams    v.    Cammack,  27 
Miss.  209,  61  Am.  Dec.  508. 

Missouri.  —  State  v.  Dugan,  no  Mo.  138; 
State  v.  Pond,  93  Mo.  606;  Ex  p.  Swann,  96 
Mo.  44;  State  v.  Moore,  107  Mo.  78;  State  v. 
Searcy,  m  Mo.  236;  State  v.  Watts,  in  Mo. 
553;  State  v.  Wingfield,  115  Mo.  428,  37  Am. 
St.  Rep.  406. 

New  Jersey.  —  State  v.  Morris  County,  36  N. 
J.  L.  72,  13  Am.  Rep.  422. 

New  York.  —  Grant  v.  Courier,  24  Barb.  (N. 
Y.)  232;  Corning  v.  Greene,  23  Barb.  (N.  Y.)  33. 

Ohio. — Weaver  v.  Cherry,  8  Ohio  St.  564; 
Cass  v.  Dillon,  2  Ohio  St.  607. 

Pennsylvania.  —  Locke's  Appeal,  72  Pa.  St. 
491,  13  Am.  Rep.  716,  overruling  Parker  v. 
Com.,  6  Pa.  St.  507,  47  Am.  Dec.  480,  7  Pa.  L. 
J.  196,  4  Pa.  L.  J.  Rep.  163. 

Vermont.  —  Bancroft  v.  Dumas,  21  Vt.  456; 
Stale  v.  Smith,  22  Vt.  74. 

Wisconsin. — State  v.  Elwood,  ir  Wis.  17; 
State  v.  O'Neill,  24  Wis.  149;  Slinger  v.  Henne- 
man,  38  Wis.  504;  Ryan  v.  Outagamie  County, 
80  Wis.  336. 

See  also  the  title  Constitutional  Law,  vol. 
6,  p.  1023. 

Contra.  —  Lessman  v.  Territory,  3  Wash. 
Ter.  452;  Thornton  v.  Territory,  3  Wash.  Ter. 
482;  Turner  v.  Saxon,  (Wash.  Ter.  1889)  20 
Pac.  Rep.  685. 
2.  See  the  title  Constitutional  Law,  vol.  6. 


People  v.  Salomon,  51  111.  37;  Erlinger  v. 
Boneau,  51  111.  94. 

Iowa.  —  State  v.  Forkner,  94  Iowa  1. 

Kansas.  —  State  v.  Hunter,  38  Kan.  578. 

Kentucky. — Com.  v.  Weller,  14  Bush  (Ky.) 
218,  29  Am.  Rep.  407;  Clarke  v.  Rogers,  81 
Ky.  43. 

Maryland.  —  Baltimore  v.  Clunet,  23  Md. 
449;  Fell  v.  State,  42  Md.  71,  20  Am.  Rep.  83; 
Slymer  v.  State,  62  Md.  237. 

Michigan.  —  Feek  v.  Bloomingdale  Tp.,  82 
Mich.  393. 

Mississippi.  —  Alcorn  v.  Hamer,  38  Miss.  652; 
Schulherr  v.  Bordeaux,  64  Miss.  59.  See  also 
Lemon  v.  Peyton,  64  Miss.  i6t. 

Missouri. — St.  Louis  v.  Alexander,  23  Mo. 
483;  Opinion  of  Supreme  Ct.  Judges,  55  Mo. 
295;  State  v.  Renick,  37  Mo.  270;  State  v. 
Binder,  38  Mo.  451;  State  v.  Winkelmeier,  35 
Mo.  103;  State  v.  Wilcox,  45  Mo.  458;  State 
v.  Pond,  93  Mo.  606;  Ex  p.  Swann,  96  Mo.  44; 
Stale  v.  Moore,  107  Mo.  78;  State  v.  Seaicy, 
in  Mo,  236;  State  v.  Wingfield,  115  Mo.  428, 
37  Am.  St.  Rep.  406;  State  v.  Dugan,  no  Mo. 
138;  Stale  v.  Waits,  in  Mo.  553. 

Nezu  York.  — Grant  v.  Courter,  24  Barb.  (N. 
Y.)  232;  Corning  v.  Greene,  23  Barb.  (N.  Y.)  33. 

North  Carolina.  —  Manly  v.  Raleigh,  4  Jones 
Eq.  (57  N.  Car.)  370;  Cain  v.  Davie  Cou'ity,  86 
N.  Car.  8. 

Ohio. — Cincinnati,  etc.,  R.  Co.  v.  Clinton 
County,  1  Ohio  St.  77;  Weaver  v.  Cherry,  8 
Ohio  St.  564;  Gordon  v.  State,  46  Ohio  St.  607; 
State  v.  Rouch,  47  Ohio  St.  478;  Stevens  v. 
State,  61  Ohio  St.  597. 

Pennsylvania,  —  Locke's  Appeal,  72  Pa.  St. 
491,  13  Am.  Rep.  716,  overruling  Parker  v. 
Com.,  6  Pa.  St.  507,  47  Am.  Dec.  480,  7  Pa.  L. 
J.  196,  4  Pa.  L.  J.  Rep.  163. 

Vermont.  —  State  v.  Parker,  26  Vt.  357. 

Wisconsin.  —  State  v.  O'Neill,  24  Wis.  149; 
Smith  v.  Janesville,  26  Wis.  291. 

See  also  the  title  Constitutional  Law,  vol. 
6,  pp.  1031,  1032. 

1.  Alabama.  —  Miller  v.  Jones,  80  Ala.  89. 

California.  —  Blanding  v.  Burr,  13  Cal.  343; 
People  v.  McFadden,  81  Cal.  489,  15  Am.  St. 
Rep.  66. 

Illinois.  —  People  v.  Reynolds,  10  111.  1; 
Home  Ins.  Co.  v.  Swigert,  104  111.  653;  People 
v.  Simon,  176  III.  165. 

Iowa.  —  State  v.  Forkner,  94  Iowa  1. 

Kansas.  —  State  v.  Hunter,  38  Kan.  578. 

Kentucky.  —  Com.  v.  Weller,  14  Bush  (Ky.) 
218,  29  Am.  Rep.  407;  Burnside  v.  Lincoln 
County  Ct.,  86  Ky.  423-  Stickrod  v.  Com.,  86 
Ky.  285. 


p.  1023. 

3.  Submission  to  People  of  Whole  State  Not  Per- 
missible.—  See  the  title  Constitutional  Law, 
vol.  6,  p.  1022,  and  in  addition  to  the  cases 
there  cited  see  People  v.  Collins,  3  Mich.  343, 
where  the  court  was  equally  divided:  Bradley 
v.  Baxter,  15  Barb.  (N.  Y.)  122;  Holly  v.  Ben- 
gen,  (County  Ct.)  3  Code  Rep.  (N.  Y.)  193. 
But  see  the  dictum  of  Caruthers,  J.,  in  Louis- 
ville, etc.,  R.  Co.  v.  Davidson  County,  1  Sneed 
(Tenn.)  674  to  the  effect  that  an  act  made  to 
depend  for  its  vitality  upon  a  vote  of  the 
people  in  its  favor  would  be  constitutional. 

4.  Bradshaw  v.  Lankford,  73  Md.  428,  25 
Am.  St.  Rep.  602,  holding  that  a  law  which 
submits  to  the  voters  of  a  particular  county  the 
question  whether  the  taking  of  oysters  by  a 
scoop  or  dredge  in  the  waters  of  that  locality 
shall  be  prohibited  to  all  is  unconstitutional. 
See  also  Opinions  of  Justices,  160  Mass.  5S6. 
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(o)  Repeal  of  Existing  Laws.  —  It  has  been  laid  down  as  a  rule  that  the  expedi- 
ency of  the  repeal  of  existing  laws  cannot  be  submitted  to  a  popular  vote.1 
While  this  statement  is  undoubtedly  true,  yet,  as  will  be  seen  by  a  reference 
to  a  subsequent  part  of  this  title,  in  those  jurisdictions  in  which  local-option 
laws  are  held  to  be  constitutional  they  usually  operate  as  a  suspension  of  the 
existing  laws  in  force  on  the  same  subject,  and  so  in  effect  constitute  a  repeal 
thereof.  Hence  the  statement  would  seem  to  be  more  a  matter  of  form  than 
of  substance.2 

2.  Uniform  Operation  of  General  Laws.  —  Another  objection  which  is  often 
urged  against  the  constitutionality  of  local-option  laws  is  that  they  are  viola- 
tive of  the  constitutional  provision  which  declares  that  all  laws  of  a  general 
nature  shall  have  a  uniform  operation  throughout  the  state.  This  objection 
has  very  generally  been  held  untenable.  To  render  such  laws  constitutional 
it  is  necessary  only  that  they  shall  operate  generally  upon  all  persons  or  classes 
of  persons  intended  to  come  within  their  provisions.  The  fact  that  they  have 
been  accepted  in  one  locality  and  not  in  another  is  immaterial  if,  by  comply- 
ing with  the  necessary  formalities,  they  are  capable  of  adoption  in  all  localities 
alike. 3 

3.  Prohibition  Against  Local  or  Special  Legislation.  —  It  is  sometimes  con- 
tended that  local-option  laws  violate  the  provision  found  in  the  state  constitu- 
tions forbidding  the  enactment  of  special  or  local  laws  in  certain  enumerated 
cases,  or  when  a  general  law  can  be  made  applicable.  When  the  law  is  made 
applicable  to  all  the  political  subdivisions  alike  it  is  a  general  law,  having  a 
uniform  operation  throughout  the  state,  although  it  may  not  have  been 
adopted  in  all  localities,  and  hence  is  not  open  to  the  objection  that  it  is  a 
local  or  special  law.4  But,  as  is  the  case  in  some  instances,  the  law  may,  by 
its  terms,  be  applicable  only  to  a  particular  locality.  Here  the  objection  has 
more  force.  It  has  usually  been  held,  however,  that  laws  of  this  kind  are  not 
within  the  inhibition  against  the  passage  of  local  or  special  laws.5 

1.  Repeal  of  Existing  Law.  —  Santo  v.  State,  2  State  v.  Searcy,  in  Mo.  236;  State  v.  Watts, 
Iowa  165,  63  Am.  Dec.  487;  Lessman  v.  Terri-  in  Mo.  553. 

tory,  3  Wash.  Ter.  452;  Thornton  v.  Territory,         New  Jersey.  —  Paul  v.  Judge,  50  N.  J.  L. 

3  Wash.  Ter.  482;  Turner  v.  Saxon,  (Wash.  585;    Warner  v.  Hoagland,  51  N.  J.  L.  62; 

Ter.  1889)  20  Pac.  Rep.  685.    See  also  State  v.  Matter  of  Cleveland,  51  N.  J.  L.  319,  52  N.  J. 

Copeland,  3  R.  I.  33.    And  see  the  title  Con-  L.  188;  Noonan  v.  Chosen  Freeholders,  52  N. 

STITUTIONAL  L/VW,   Vol.  6,  p.  IO23.  J.  L.  398. 

What  Constitutes  Repeal  of  Existing  Law. —  Ohio.  —  Gordon  v.  State,  46  Ohio  St.  607; 

See  People  v.  McFadden,  81  Cal.  489,  15  Am.  State  v.  Rouch,  47  Ohio  St.  478. 

St.  Rep.  65.  Canada.  —  Fredericlon  v.  Reg.,  3  Can.  Sup. 

2.  See  infra,  this  title,  Operation  and  Effect.  Ct.  505;  Russell  v.  Reg.,  7  App.  Cas.  829. 

3.  Uniformity  in  Operation  —  Dakota.  —  Terri-  Contra.  —  Maize  v.  State,  4  Ind.  342;  State 
tory  v.  O'Connor,  5  Dak.  397;  Minnehaha  v.  Geebrick,  5  Io wa  491 ;  Scranton  School  Dis- 
County  v.  Champion,  5  Dak.  433.  trict's  Appeal,  18  W.  N.  C.  (Pa.)  261;  Com.  v. 

Georgia.  —  Mathis  v.  Jones,  84  Ga.  804;  Camp  Halstead,  18  W.  N.  C.  (Pa.)  385,  reversing  1 

v.  Tompkins,  84  Ga.  812;  Crabb  v.  State,  88  Pa.  Co.  Ct.  335:  Frosl  v.  Cherry,  122  Pa.  St. 

Ga.  584;  Haney  v.  Bartow  County,  91  Ga.  770  417,  affirming  4  Pa.  Co.  Ct.  579. 

[distinguishing  Lorentz  v.  Alexander,  87  Ga.  4.  See  supra,  this  section,  Uniform  Operation 

444];  Thomas  v.  State,  92  Ga.  1.  of  General  Laws. 

Illinois. —  Pot  win  v.  Johnson,   108  111.  70;  5.  Boyd  v.  Bryant,  35  Ark.  69,  37  Am.  Rep. 

People  v.  Hoffman.  116  III.  587,  56  Am.  Rep.  6;   Blackwell  v.  State,  36  Ark.  178;  State  v. 

793;  Wetherell  v.  Devine,  116  111.  63:;  People  Forkner,  94  Iowa  1;   Feetc  v.  Bloomingdale 

v  Simon,  176  111.  165.  Tp.,  82  Mich.  ^93;  Johnson  v.  Mocabee,  1 

Indiana.  —  Lafayette,  etc, ,  R.  Co.  v.  Geiger,  Okla.  204.    See  also  McCuen  v.  State,  19  Atk. 

34  Ind.  185.  630.    Contra,  Scranton  School  District's  Ap- 

lowa.  —  Dalby  v.  Wolf,  14  Iowa  228;  Slate  v.  peal,  18  W.  N.  C.  (Pa.)  261;  Com.  v.  Halstead, 

Forkner,  94  Iowa  I.  18  W,  N.  C.  (Pa.)  385,  reversing  1  Pa.  Co.  Ct. 

Kansas.  —  Leavenworth  County  v.  Miller,  7  335 

Kan.  479,  12  Am.  Rep.  425;  Noffzigger  v.  Mc-  Local  Nature  of  Act.  —  While  in  one  sense 

Allister,  12  Kan.  315;  Slate  v.  Hunter,  38  Kan.  local-option  laws  maybe  said  to  be  general 

578.  laws,  still  in  operation  they  are  confined  to  the 

Missouri.  —  Opinion  of  Supreme  Ct.  Judges,  localities  which  may  adopt  them,  and  in  this 

55  Mo.  295;  State  v.  Pond,  93  Mo.  606;  Ex  p.  sense  they  are  local.    Ex  p.  Lynn.    19  Tex. 

Swann,  96  Mo.  44;  State  v.  Moore,  107  Mo.  78;  App.  293;  Donaldson  v.  State,  15  Tex.  App.  25. 
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4.  Special  Law  When  General  Law  Applicable.  —  Where  a  general  local-option 

law,  providing  for  obtaining  prohibition  in  the  various  counties'of  the  state, 
is  in  existence,  a  subsequent  special  law  applicable  to  one  county  only  is  in 
contravention  of  a  constitutional  provision  that  no  special  law  shall  be  enacted 
in  any  case  for  which  provision  has  been  made  by  an  existing  general  law.1 

5.  Title  and  Subject-matter  —  a.  Provisions  in  Constitutions — (i)  Pur- 
pose of  Provisions.  —  The  constitution  of  every  state  contains  a  provision  to 
the  effect  that  each  law  shall  contain  but  one  subject,  which  shall  be  clearly 
expressed  in  its  title.2  The  main  object  of  such  provisions  is  to  prevent  the 
enactment  of  laws  containing  provisions  of  which  the  titles  give  no  intimation, 
thus  misleading  the  lawmaking  power  into  the  passage  of  laws  of  the  contents 
of  which  it  may  not  be  fuily  advised.3 

(2)  Application  to  Local-option  Laws.  —  The  question  whether  the  titles  of 
local-option  laws  sufficiently  comply  with  these  constitutional  provisions  is 
generally  determined  by  the  same  rules  which  govern  in  the  determination  of 
the  sufficiency  of  the  titles  of  other  laws.'*  The  rule  governing  the  construc- 
tion of  local-option  laws  in  regard  to  their  titles  and  subject-matter  may  be 
broadly  stated  as  follows:  Where  all  the  provisions  of  the  law  relate  directly  to 
the  same  subject,  have  a  natural  connection,  and  are  not  foreign  to  the  subject 
expressed  in  the  title,  the  law  is  within  the  provision,  and  is  constitutional.5 

b.  ILLUSTRATIONS  —  (1)  Provisions  in  Regard  to  Elections.  —  In  accord- 
ance with  the  rule  just  stated  it  is  not  necessary  that  the  title  of  an  act  which 
prohibits  the  sale  of  intoxicating  liquors  in  certain  districts  upon  its  adoption 
in  those  districts  shall  indicate  that  it  contains  provisions  for  its  submission 
to  popular  vote.0  Nor  is  it  essential  that  the  title  shall  indicate  that  in  the 
body  of  the  act  are  to  be  found  provisions  relating  to  the  formalities  required 
in  procuring  the  holding  of  an  election,  and  the  manner  and  conduct  thereof.7 
Nor  need  it  show  that  provision  is  made  for  a  second  election  in  case  the  act 
is  not  accepted  at  the  first.8 

(2)  Defining  Localities  to  Be  Affected  by  Act. — And  it  is  unnecessary  in 
order  to  render  the  act  constitutional  that  its  title  shall  state  the  particular 
localities  to  be  affected  thereby  9  or  that  it  shall  indicate  that  certain  localities 
are  excepted  from  its  provisions.10 

(3)  Stating  Exceptions  Contained  in  Act.  —  The  fact  that  the  act  contains 
exceptions  in  favor  of  certain  persons  need  not  appear  in  the  title. 11 

(4)  Provisions  for  Penalty  for  Violation.  —  Nor  need  the  fact  that  the  act 
contains  provisions  prescribing  a  penalty  for  its  violation  be  indicated  in  the 
title.12 

(5)  Provisions  for  Prohibition  under  Title  Providing  for  Regulation.  —  But 
where  an  act,  the  title  of  which  provides  for  the  regulation  of  the  sale  of 

1.  Crabb  v.  State,  88  Ga.  584;  Bell  v.  State,  well  v.  Barrett,  73  Ga.604;  McGruder  v.  State, 
91  Ga.  227;  Redding  v.  State,  91  Ga.  231;  Mat-  83  Ga.  616;  Gayle  v.  Owen  County  Ct.,  83  Ky. 
tox  r.  Knox,  96  Ga.  403;  Caldwell  v.  Slate,  101  61;  Burnside  v.  Lincoln  County  Ct..  86  Ky. 
Ga.  557;  Bagley  v.  State,  103  Ga.  3S8.  423;  Helvenstine  v.  Yantis,  88  Ky.  695 ;  Slymer 

In  Mithis  v.  Jones,  84  Ga.  804.  and  Camp  v.  v.  State,  62  Md.  237. 
Tompkins,  84  Ga.  812,  it  was  held  thai  since         6.  Ramagnano  v.  Crook,  85  Ala.  226. 
the  general  local-option  fence  law  is  in  force         7.  Stickrod  v.  Com.,  86  Ky   2S5;  Burnside 

the  legislature  has  no  power  to  pass  a  special  v.  Lincoln  County  Ct.,  86  Ky.  423;  Neighbors 

law,  applicable  to  two  counties,  providing  un-  v.  Com.,  (Ky.  18SS)  9  S.  W.  Rep.  718,  10  Ky. 

conditionally  that  domestic  animals  shall  be  L.  Rep.  594;  Slymer     State,  62  Md.  237.  See 

kept  from  running  at  large.  also  Caldwell  v.  Barrett,  73  Ga.604;  McGruder 

2.  See  the  constitutional  provisions  of  the  v.  State  83  Ga.  616. 

various  states.  8.  Burnside  v.  Lincoln  County  Ct.,  S6  Ky. 

3.  Purpose  of  Constitutional  Provision.  —  Miller  423. 

v.  Jones,  80  Ala.  89.  9.  Randall  v.  Tillis,  (Fla,  1901)  29  So.  Rep. 

4.  For  a  full  treatment  of  the  operation  and  540. 

effect  of  these  constitutional  provisions,  see         10.  State  v.  Chester,  18  S.  Car.  464. 

the  title  Statutes.  11.  Gayle  v.  Owen  County  Ct.,  83  Ky.  61. 

5.  Ramagnano  v.  Crook,  85  Ala.  226;  Ran-  12.  Burnside  v.  Lincoln  County  Ct.,  86  Ky. 
dall  v.  Tillis,  (Fla.  1901)29  So.  Rep.  540;  Cald-  423;  Helvenstine  v.  Yantis,  8S  Ky.  695. 
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intoxicating  liquors  merely,  contains  prohibitory  provisions,  it  is  in  contra- 
vention of  the  rule,  and  is  unconstitutional.1 

6.  Interference  with  Regulation  of  Interstate  Commerce.  —  The  effect  of  state 
liquor  laws  on  interstate  and  foreign  traffic  in  intoxicating  liquors  has  been 
fully  treated  in  another  part  of  this  work.  The  principles  there  laid  down  are 
applicable  to  local-option  laws  in  so  far  as  they  deal  with  the  right  of  the 
state  to  prohibit  the  sale  of  intoxicating  liquors  imported  from  other  states.2 

Since  the  Passage  of  the  "Wilson  Act"  the  prohibitory  clause  of  a  local-option 
liquor  law  operates,  upon  its  adoption,  to  prohibit  the  sale  in  the  original 
package  of  intoxicating  liquors  imported  from  other  states.3 

7.  Taking  or  Damaging  Private  Property  Without  Just  Compensation.  —  Local - 
option  laws  are  not  in  contravention  of  a  constitutional  provision  against  tak- 
ing or  damaging  private  property  without  just  compensation.* 

8.  Due  Process  of  Law.  —  Local-option  liquor  laws  which,  when  adopted, 
operate  to  prohibit  the  sale  of  intoxicating  liquors  within  the  districts  adopt- 
ing them  are  not  open  to  the  constitutional  objection  that  they  take  property 
without  due  process  of  law.5 

9.  Denial  of  Equal  Protection  of  Laws.  —  Nor  can  it  be  said,  because  they 
may  have  become  operative  by  vote  in  one  district  and  not  in  another,  thus 
making  the  sale  of  intoxicating  liquors  an  offense  in  some  parts  of  the  state 
and  in  others  no  offense,  that  they  deny  to  citizens  of  the  state  the  equal  pro- 
tection of  the  laws.  They  operate  alike  upon  all  persons  in  those  districts 
wherein  they  have  been  adopted.6 

10.  Impairing  Rights  of  Private  Property.  —  Nor  are  they  unconstitutional 
as  impairing  the  rights  of  private  property.7 

11.  Police  Power.  —  The  enactment  of  local-option  laws  is  a  constitutional 
exercise  of  the  police  power  of  the  state.8  The  power  given  to  territorial 
legislatures  by  Act  of  Congress  9  extends  to  all  rightful  subjects  of  legislation 
not  inconsistent  with  the  Constitution  and  laws  of  the  United  States,  includ- 
ing the  power  to  regulate  and  prohibit  the  sale  of  intoxicating  liquors,  and 
hence  includes  the  power  to  enact  local-option  laws. 10 

12.  Failure  to  Provide  for  Refunding  Taxes  on  Unexpired  Licenses.  --  That  a 
local-option  law  fails  to  provide  for  the  refunding  of  taxes  on  unexpired 
licenses  will  not  render  it  unconstitutional.11 

Failure  to  Provide  Method  of  Refunding.  ■ —  And  where  the  law  provides  for  the 
refunding  of  such  taxers,  but  fails  to  provide  a  method  for  such  refunding,  it  will 
not  be  thereby  rendered  void  for  uncertainty.1* 

1.  Miller  v.  Jones,  8o  Ala.  89;  Morgan  v.  6.  State  v.  Pond,  93  Mo.  606;  Exp.  Swann, 
State,  81  Ala.  72;  Crabb  v.  State,  88  Ga.  584;  96  Mo.  44;  State  v.  Moore,  107  Mo.  78;  State 
Knight  v.  State,  88  Ga.  589;  Whitman  v.  State,  v.  Searcy,  111  Mo.  236;  Stale  v.  Watts,  111 
80  Md.  410;  Matter  of  Haack,  70  Mich.  396;  Mo.  553. 

Reefer  v.  Hillsdale,  70  Mich.  413.    But  com-  7.  Territory  v.  O'Connor,  5  Dak.  397;  Min- 

pare  Paul  v.  Judge,  50  N.J.  L.  585;  Berry  v.  nehaha  County  v.  Champion,  5  Dak.  433.  See 

Cramer,  58  N.  J.  L.  278.  also  Burnside  v.  Lincoln  County  Ct.,  86  Ky. 

2.  See  the  title  Intoxicating  Liquors,  vol.  423. 

17.  p.  290^  seq.  8.  Weil  v.  Calhoun,  25  Fed.  Rep.  865;  Men- 

3.  Stevens  v.  Stats,  61  Ohio  St.  597,  affirm.  ken  v.  Atlanta,  78  Ga.  668;  Mahra  v.  Atlanta 
ing  8  Ohio  Dec.  6,  5  Ohio  N.  P.  354.  And  see  78  Ga.  679;  Burnside  v.  Lincoln  County  Ct. 
the  title  Intoxicating  Liquors,  vol,  17.  p.  293.  86  Ky.  423;  State  v.  Pond,  93  Mo.  6o6-  Ex  p. 

4.  Menken  v.  Atlanta,  78  Ga.  668,  3  S.  E.  Swann,  96  Mo.  44;  State  v.  Moore,  107  Mo.  78- 
Rep.  414;  Mabra  v.  Atlanta,  78  Ga.  679;  Exp.  State  v.  Searcy.  111  Mo.  236;  State  v.  Watts! 
Lynn,  19  lex.  App.  293;  Steele  v.  State,  19  in  Mo.  553. 

Tex    App.  42;;    Ex  p    Kennedy,  23  Tex.  9.  Rev.  Stat.  U.  S.,  §  1851. 

APP-  ''■  10.  Territory   v.    O'Connor,    5    Dak.  397; 

5.  Weil  v.  Calhoun,  25  Fed.  Rep.  865;  Terri-  Minnehaha  County  v.  Champion,  5  Dak. 
tory  v.   O'Connor,  5   Dak.    397;   Minnehaha  433. 

County  v  Champion,  5  Dak.  433;  Burnside  v.  11.  Kimberly  v.  Morris,  10  Tex.  Civ.  App. 

Lincoln  County  Ct.,  86  Ky.  423;  Ex  p.  Lynn.  592. 

10  Tex.  App.  293;  Ex  p   Kennedy,  23  To:.  12.  Failure  to  Provide  Method  of  Refunding.— 

App.  77.    See  also  Savage  v.  Com.,  84  Va  619.  State  j.  Rouch,  47  Ohio  St.  478. 
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13.  Express  Constitutional  Provisions  for  Enactment  of  Local-option  Laws.  —  In 

some  states  the  constitution  contains  an  express  provision  requiring  the  legisla- 
ture to  enact  a  law  whereby  the  voters  of  any  county,  town,  or  city  may,  by  a 
popular  vote,  determine  from  time  to  time  whether  the  sale  of  intoxicating 
liquors  shall  be  prohibited  within  such  counties,  towns,  or  cities.1  The  con- 
stitutionality of  a  local-option  law  enacted  in  pursuance  of  such  a  provision 
cannot,  of  course,  be  questioned.2  Provisions  of  this  character  are  usually 
mandatory,  and  the  legislature,  in  enacting  the  law,  cannot  exceed  the  powers 
granted.  Thus,  where  the  constitution  provides  for  the  submission  of  the 
question  of  the  prohibition  of  the  sale  of  liquors  only,  the  submission  of  any 
other  question,  as,  for  instance,  that  of  prohibiting  the  gift  of  intoxicating 
liquors,  is  ultra  vires.3  The  legislature  may,  however,  enact  a  law  submitting 
the  question  of  the  prohibition  of  the  sale  of  intoxicating  liquors  with  certain 
stated  exceptions.4 

14.  Partial  "Unconstitutionality.  —  The  partial  unconstitutionality  of  a  local- 
option  law  will  not  invalidate  the  whole  act,  if  the  constitutional  portions  are 
capable  of  being  severed  and  enforced.5  Thus,  where  the  local-option  feature 
of  a  law  has  been  declared  unconstitutional,  the  act  has  been  held  valid 
and  enforceable  as  a  license  law.6  And  where  a  clause  in  the  law  has  been 
declared  unconstitutional  as  being  a  discrimination  in  favor  of  domestic 
liquors,  that  clause  has  been  stricken  out,  the  law  as  a  prohibitory  measure 
being  held  valid.7  But  where  the  unconstitutional  portion  of  the  act  is  so 
much  of  the  substance  of  the  act  as  to  render  impossible  the  separation  of  it 
therefrom,  the  whole  act  falls.**  It  has  also  been  held  that  effect  will  not  be 
given  to  a  part  of  the  law  where  by  so  doing  an  interpretation  which  was  not 
intended  by  the  legislature  will  be  given  to  it.9 

15.  Attacking  Constitutionality  —  a.  Time  When  Objections  May  Be 
Made.  —  The  courts  will  not  pass  upon  the  constitutionality  of  a  local-option 
act  before  an  attempt  to  put  it  into  operation  is  made.10  The  usual  time  of 
making  objections  to  the  constitutionality  of  local-option  laws  is  after  their 
adoption  and  upon  the  trial  of  a  prosecution  for  their  violation.11 

b.  Who  May  Attack. — Only  those  whose  interests  are  affected  are 
entitled  to  attack  the  constitutionality  of  a  local-option  law.12 

IV.  Adoption  of  Law  by  Voters  or  Inhabitants  of  Territory  Affected 
—  1.  In  General. — The  laws  under  consideration  usually  provide  that  the 
sense  of  the  people  in  the  territory  to  be  affected,  on  the  question  whether  the 
provisions  of  such  law  shall  be  adopted  and  made  operative  therein,  shall  be 
ascertained  through  the  medium  of  an  election.  In  some  cases  the  sense  of 
the  people  is  expressed  by  means  of  a  petition  or  "  consent  in  writing."  This 
latter  phase  of  the  question  has  already  been  treated.13 

1.  Express  Constitutional  Provisions.  —  See  for  5.  Santo  v.  State,  2  Iowa  165,  63  Am.  Dec. 
example  Const.  Kentucky,  §  fii;  Const.  Texas,  487:  Weir  v.  Cram,  37  Iowa  649;  Stevens  v. 
art.  16.  §  20.  State,  61  Ohio  St.  597. 

2.  Holley  v.  State,  14  Tex.  App.  505.  6.  Santo  v.  State,  2  Iowa  165,  63  Am.  Dec. 

3.  Constitutional  Provisions  Mandatory. —  Hoi-  487.  But  see  Meshmeier  v.  State,  II  Ind.  482, 
ley  v.  State,  14  Tex.  App.  505;  Ex  p.  Lynn,  19  overruling  on  this  point  Maize  v.  State,  4  Ind. 
Tex.  App.  293;  Steele  v.  State,  19  Tex.  App.  342. 

425;  Ex  p.  Kennedy,  23  Tex.  App.  77.  7.  Stevens  v.  Stale,  61  Ohio  St.  597. 

4.  Exceptions. —  Under  the  provisions  of  the  8.  State  v.  Geebrick,  5  Iowa  491.  See  gen- 
Constitution  of  Texas,  art.  16,  §  20,  which  re-  erallv  the  title  Statutes. 

quires  the  legislature  to  enact  a  law  whereby  9.  Papworth  v.  State,  103  Ga.  36;  O'Brien 

the  voters  may  determine  whether  sales  of  v.  State,  109  Ga.  51;  Embry  v.  State,  109  Ga. 

intoxicating  liquors  shall    be  "prohibited"  61;  Tinsley  v.  State,  109  Ga.  S22. 

within  certain  prescribed  limits,  the  legisla-  10.  Scoville  v.  Calhoun,  76  Ga.  263;  Clayton 

ture  may  provide  for  a  vote  to  determine  v.  Calhoun,  76  Ga.  270. 

whether  sales  shall  be  prohibited  except  for  11.  See  the  cases  ciled  in  the  notes  supra. 

sacramental  and  medicinal  purposes,  instead  12.  Burnside  it.  Lincoln  County  Ct.,  86  Ky. 

of  absolutely.     Bowman  v.  State,  38  Tex.  423. 

Crim.  14;  Sparks  v.  State,  (Tex.  Crim.  1898)  13.  See  the  title  Intoxicating  Liquors,  vol. 

45  S.  W.  Rep.  493.  17.  p.  243  et  seq. 
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2.  Elections  —  a.  In  General.  — ■  When  it  appears  that  a  local-option  elec- 
tion was  fair  and  that  it  fully  reflected  the  will  of  a  majority  of  the  voters  who 
participated  in  it,  mere  irregularities  will  not  invalidate  it,  and  formal  and 
purely  technical  objections  to  its  regularity  will  not  be  considered,1  unless  it 
appears  that  such  irregularities  have  affected  the  result. 8  One  attacking  the 
validity  of  an  election  on  the  ground  of  irregularities  in  the  conduct  thereof 
has  the  burden  of  showing  that  they  affected  the  result.3  The  general  princi- 
ples governing  the  holding  and  conduct  of  elections  other  than  local-option 
elections  are  treated  elsewhere  in  this  work.4 

b.  Validity  of  Law  Authorizing.  —  Although  a  local-option  law  may 
be  imperfect  in  its  details  as  to  the  manner  of  calling  and  holding  the  election, 
yet  it  will  not  thereby  be  rendered  void  unless  it  is  so  imperfect  as  to  make 
its  execution  impossible.5 

c.  PETITION  —  (i)  Necessity.  —  Generally  the  statutes  provide  for  the  sub- 
mission of  the  question  of  adoption,  on  the  presentation  of  a  petition  therefor, 
to  some  board  or  officer  authorized  to  order  the  holding  of  an  election.  In 
such  case  such  provisions  are  mandatory,6  and  the  filing  of  a  sufficient  petition 
is  a  prerequisite  to  the  holding  of  an  election,  the  officer  or  board  having  no 
jurisdiction  without  it  to  order  the  holding  thereof.7 

Copy  of  Petition.  —  A  copy  of  a  petition  is  an  insufficient  basis  for  the  order- 
ing of  an  election.** 

(2)  Form  and  Contents  —  When  Prescribed  by  Statute. —  Where  a  local-option 
law  provides  that  a  petition  for  an  election  thereunder  shall  contain  certain 
matters,  such  requirements  must  be  strictly  complied  with,  and  in  default 
thereof  the  election  held  pursuant  to  an  order  made  on  the  petition  is  void.9 

When  Not  Prescribed  by  statute.  —  Where  the  law  fails  to  prescribe  the  require- 
ments of  the  petition,  a  petition  which  expresses  in  an  intelligible  manner  the 
desire  of  the  petitioners  to  have  an  election  held  for  the  purpose  of  determin- 
ing whether  the  local-option  law  shall  be  adopted  is  sufficient.10  In  the 
absence  of  statutory  requirement  the  petition  need  not  recite  the  qualifica- 
tions of  the  signers. 11  Nor  need  it  designate  or  refer  to  the  act  under  which 
the  election  is  authorized ;  hence  where  the  act  is  incorrectly  described  the 

1.  Mere  Irregularities  Will  Not  Invalidate  Elec-  whether  the  sale  of  liquors  shall  be  prohibited 
tion.  —  People  v.  Garner,  47  111.  252;  Barnes  therein,  and  also  requiring  the  court  to  make 
v.  Pike  County,  51  Miss.  305.  But  see  Don-  such  an  order  on  presentation  of  a  petition 
akfson  ~v.  State,  15  Tex.  App.  25,  wherein  it  therefor  signed  by  a  certain  number  of  quali- 
was  stated  that  "  the  election  and  all  of  its  tied  voters,  it  is  immaterial  whether  an  ade- 
incidents  must  conform  strictly  to  che  require-  quate  petition  was  or  was  not  presented  where 
ments  of  the  statute  or  the  election  will  be  the  County  Court  has  made  such  an  order, 
void."  Ezzell  v.  State,  29  Tex.  App.  521;  Dillard  v. 

2.  Irregularities  Affecting  Result.  —  Barnes  v.  State,  31  Tex.  Crim.  470;  Drechsel  v.  State, 
Pike  Conty,  51  Miss.  305.  35  Tex.  Crim.  577;  Lambert  v.  State,  37  Tex. 

3.  Burden  of  Showing  that  Irregularities  Affected  Crim.  232. 

Result.  —  Snead  v.  Slate,  40  Tex.  Crim.  262.  The  Recital  of  an  Order  for  Election  to  the  effect 

4.  See  the  title  Elections,  vol.  10,  p.  that  a  petition  has  been  presented  and  acted 
552-  upon  is  insufficient  evidence  of  such  fact;  the 

5.  Validity  of  Law.  —  Gordon  v.  State,  46  petition  itself  or  proof  thereof  must  be  adduced. 
Ohio  St.  607.    See  also  Com.  v.  Lillard,  (Ky.  McMillan  v.  State,  18  Tex.  App.  375. 

1888)  qS.  W.  Rep.  710.  8.  Copy  of  Petition  Insufficient.  —  People  v. 

6.  Requirement  of  Petition  Mandatory.  —  Peo-      Riverside,  66  Cal.  288. 

plj  v.  Board  of  Canvassers,  (Supm.  Ct.  Spec.  9.  Statutory  Requirements  Must  Be  Strictly  Fol- 

T.)  32  Misc.  (N.  Y.)  123.  lowed.  —  Savage  v.  Wolfe,  69  Ala.  569. 

7.  Petition  a  Prerequisite.  —  Page  v.  Los  10.  What  Sufficient  in  Absence  of  Statutory  Re- 
Angeles  County,  85  Cal.  50;  People  v.  Berke-  quirements.  —  State  v.  Smith,  38  Mo.  App.  618; 
ley,  102  Cal.  298;  Matter  of  Getman,  (Supm.  Slate  ».  Weeks,  38  Mo.  App.  566;  Ex  p.  Lynn, 
Ct.  Spec.  T.)  28  Misc.  (N.  Y.)  451;  Prather  v.  19  Tex.  App.  293;  Steele  v.  Stale,  19  Tex. 
State,  12  Tex.  App.  401;  Akin  v.  State,  14  App.  425.  See  also  State  v.  Schmitz,  36  Mo. 
Tex.  App.  142.  App.  550. 

Under  the  Texas  Statute  authorizing  the  11.  Recital  that  Signers  Are  Qualified  Voters 
County  Court  in  its  discretion  and  irrespective  Unnecessary.  —  Steele  v.  State,  19  Tex.  App. 
of  a  petition  to  make  an  order  for  the  submis-  425;  Ex  p.  Lynn,  19  Tex.  App.  293.  See  also 
sion  to  the  voters  of  a  district  of  the  question      State  v.  Smith,  38  Mo.  App.  618. 
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description  will  be  treated  as  surplusage.1  It  may  refer  to  the  statute  by  its 
popular  name.8 

(3)  Signatures  of  Petitioners  —  Who  May  Sign. — The  statutes  requiring  the 
petition  designate  the  persons  by  whom  it  shall  be  signed.3 

What  Constitutes  Signing.  —  It  has  been  held  that  where  a  person's  name  is 
signed  by  another,  though  by  his  authority,  such  signing  is  not  sufficient, 
under  a  statute  providing  that  the  petition  shall  be  "signed  by  them,"  and  a 
general  law  providing  that  "  where  the  signature  of  any  person  is  required  by 
law,  it  shall  always  be  the  proper  handwriting  of  such  person,  or,  in  case  he  be 
unable  to  write,  his  proper  mark."  4 

Sufficiency  as  to  Number.  — The  statutes  usually  provide  for  the  calling  of  an 
election  on  the  petition  of  a  certain  number  of  voters,  or  of  a  certain  pro- 
portion of  the  voters  of  a  district.5  It  would  seem  that  the  want  of  a  sufficient 
number  of  signers  to  the  petition  cannot  be  cured  by  a  favorable  vote  of  a 
majority  of  the  electors  of  the  district,6  but  in  one  instance  it  has  been  held 
that  where  there  has  been  a  full  and  fair  vote  on  the  question  submitted,  the 
fact  that  the  petition  was  not  signed  by  the  requisite  number  of  voters  will 
not  invalidate  the  election.7 

Withdrawal  of  Signatures.  —  A  person  who  has  signed  a  petition  may  withdraw 
his  name  therefrom  at  any  time  before  it  is  acted  on  by  the  officer,  court,  or 
board  authorized  to  order  the  election.9 

Presentation  of  Several  Separate  Petitions.  —  Where  several  petitions  identical  in 
language  9  or  of  the  same  general  tenor 10  are  presented  together,  they  are  suffi- 
cient to  authorize  the  calling  of  an  election,  if  the  number  of  signatures  on  all 
aggregate  the  required  number. 

Consolidation  of  Signatures  from  Several  Petitions.  —  It  has  been  held  in  California 
that  where  two  or  more  petitions  identical  in  language  are  circulated,  and  the 
signatures  are  cut  from  all  but  one  and  attached  to  the  latter  and  so  presented, 
the  petition  is  insufficient,  where  the  original  signatures  on  the  petition  pre- 
sented are  insufficient  in  number,  though  with  those  so  attached  they  aggre- 
gate the  required  number. 11  In  Florida,  on  the  contrary,  it  has  been  held  that 
an  election  held  pursuant  to  a  petition  the  signatures  whereto  were  so  pro- 
cured was  not  invalid,  where  no  fraud  was  shown.18 

Evidence  as  to  Number  of  Signatures.  — -  Where  the  board  of  aldermen  is  authorized 
to  order  an  election  on  presentation  of  a  petition  therefor  signed  by  a  specified 
number  of  voters,  the  minutes  of  the  board  reciting  the  number  of  signatures 
attached  to  a  petition  are  admissible  to  show  that  the  petition  was  signed  by 
the  required  number.13 

1.  Incorrect  Description  of  Act.  —  Steele  v.  34  Tex.  Crim.  429;  Brantly  v.  State,  (Tex. 
State,  19  Tex.  App.  425.  Crim.  1900)  59  S.  W.  Rep.  892. 

2.  Description  of  Statute  by  Popular  Name. —  6.  Page  v.  Los  Angeles  County,  85  Cal.  50. 
State  v.  Smith,  38  Mo.  App.  618.  See  also  People  v.  Board  of  Canvassers,  (Supm. 

3.  Under  the  Mississippi  Local-option  Law  any  Ct.  Spec.  T.)  32  Misc.  (N.  Y.)  123. 

person  qualified  to  vole  for  member  of  the         7.  Matter  of  Clement,  (Supm.  Ct.  Spec.  T.) 

legislature  is  qualified  to  vote  at  any  election,  29  Misc.  (N.  Y.)  29. 

and  hence  such  a  person  may  properly  sign         8.  Withdrawal  of  Signature  from  Petition.  — 

a  petition  asking  for  an  election.    Lemon  v.  Dutten  v.   Hanover,  42    Ohio  St.  215.  See 

Peyton,  64  Miss.  161.  also  the  titles  County-seat,  vol.  7,  p.  1028; 

4.  What  Constitutes  Signing.  —  Ferguson  v.  Intoxicating  Liquors,  vol.  17,  pp.  248, 
Monroe  County,  71  Miss.  524.  251. 

5.  What  Constitutes  Sufficient  Number  of  Signers.        9.  Several  Separate  Petitions. — McKinney  : 
—  See  Nail  v.  Tinsley,  (Ky.  1899)  54  S.  W.  Bradford  County,  26  Fla.  267;  Smith  v.  Patton, 
Rep.  187;  Mahan  v.  Com.,  (Ky.  1900)  56  S.  W.  (Ky.  1898)  45  S.  W.  Rep.  459. 

Rep.  529.  10.  State  v.  Weeks,  38  Mo.  App.  566;  State 

Where  District  Embraces  Incorporated  Town. —  v.  Smith,  38  Mo.  App.  618.    See  also  the  title 

Under  the  Texas  statute,  where  a  petition  for  County-seat,  vol.  7,  p.  1031. 
an  election  in  a  district  which  embraces  an  in-         11.  Consolidation  of  Signatures  from  Several  Pe- 

corporated  town  is  signed  by  one-lenth  of  the  titions. —  People  v.  Berkeley.  102  Cal.  305; 

voters  in  the  district,  it  is  sufficieni,  and  it  is  Fox  v.  San  Mateo  County.  49  Cal<  563. 
not  necessary  that  it  should  be  signed  by  one-         12.  Douglass  v.  Baker  County,  23  Fla.  419. 
tenth  the  voters  in  the  town.    Ex  p.  Perkins,        13.  State  v.  Dugan.  no  Mo.  138. 
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(4)  Time  of  Making  and  Presentation.  —  In  Michigan  it  has  been  held  that 
a  statute  providing  that  the  question  of  adoption  shall  not  be  resubmitted 
within  a  certain  time  does  not  preclude  the  people  of  a  district  in  which  the 
question  of  adoption  has  been  submitted  from  preparing  and  presenting  a 
petition  for  another  election  before  the  expiration  of  such  time,  where  the 
order  made  pursuant  thereto  sets  the  date  of  the  election  at  a  time  after  the 
prohibited  term  shall  have  expired.1  In  Alabama,  on  the  contrary,  it  has  been 
held  that  an  election  held  pursuant  to  a  petition  filed  before  the  expiration  of 
such  time  is  void.2 

Time  of  Filing.  — ■  A  statute  providing  that  the  county  judge  shall,  at  the  next 
regular  term  after  receiving  a  petition,  make  an  order  for  the  holding  of  an 
election  does  not  require  that  the  petition  shall  be  filed  at  a  regular  term 
preceding  the  regular  term  at  which  the  order  is  made.  It  may  be  filed  at  a 
special  term.3 

(5)  Determination  of  Sufficie?icy.  —  It  is  competent  for  the  legislature  to 
confer  upon  certain  officers  the  power  to  determine  whether  a  petition  pray- 
ing for  an  election  is  sufficient.*  In  so  doing  such  officers  act  judicially,  and 
their  judgment  cannot  be  attacked  collaterally.5 

Review  of  Determination.  —  In  Dakota  it  has  been  held  that  the  determination 
of  the  sufficiency  of  the  petition  is  an  administrative  and  executive  function, 
reviewable  by  certiorari.6 

d.  Order  for  Election  —  (1)  Who  Authorized  to  Make.  —  To  be 
effectual  the  order  for  election  must  be  made  by  the  officer  or  board  desig- 
nated by  the  statute.7 

(2)  Time  and  Place  of  Making.  —  Statutory  directions  as  to  the  time  8  and 


1.  Time  of  Making  and  Presenting  Petition.  — 

Keefer  v.  Hillsdale  County,  109  Mich.  645. 

2.  Savage  v.  Wolfe,  69  Ala.  569. 

3.  Petition  Receivable  at  Special  Term.  —  Smith 
v.  Patton,  (Ky.  1898)45  S.  W.  Rep.  459. 

What  Constitutes  Receiving.  —  See  Wilson  v. 
Hines,  99  Ky.  221;  Cress  v.  Com.,  (Ky.  1896) 
37  S.  W.  Rep.  493. 

Under  Rev.  Stat.  Tex.  (1895),  art.  3384,  making 
it  the  duty  of  the  County  Court  to  make  an 
order  for  election  on  presentation  of  a  petition 
therefor  signed  by  a  specified  number  of  voters, 
it  is  not  necessary  that  the  petition  should  be 
filed  before  the  con  vening  of  the  term  at  which 
the  order  is  made.  Loveless  v.  State,  40  Tex. 
Crim.  131. 

4.  Power  to  Determine  Sufficiency.  —  Friesner 
v.  Charlotte,  91  Mich.  504. 

Disqualification  of  Officer.  —  The  mere  fact 
that  a  member  of  the  board  of  supervisors 
which  has  jurisdiction  to  pas?  upon  the  suffi- 
ciency of  a  petition  for  a  local-option  election 
has  signed  the  petition  and  acted  as  a  can- 
vasser to  procure  other  signatures  will  not 
disqualify  him  from  passing,  in  his  official 
capacity,  upon  its  sufficiency.  Lemon  v.  Pey- 
ton, 64  Miss.  i6r. 

Power  to  Refer  to  Committee.  —  Under  a  stat- 
ute providing  for  the  calling  of  an  election  on 
presentation  to  the  city  council  of  a  petition 
therefor  signed  by  a  certain  number  ot  elect- 
ors, it  is  the  duty  of  the  council  to  ascertain 
whether  the  signatures  are  bona  fide  and 
whether  the  petition  is  signed  by  the  requisite 
number  of  electors,  and  for  that  purpose  such 
facts  may  be  investigated  by  a  committee. 
Giddings  v.  Wells,  99  Mich.  221;  Dutten  v. 
Hanover,  42  Ohio  St.  215. 


5.  Determination  of  Officers  Cannot  Be  Attacked 
Collaterally.  —  Ryan  v.  Varga,  37  Iowa  78; 
Covert  v.  Munson,  93  Mich.  603;  Thomas  v. 
Abbott,  105  Mich.  687;  State  v.  Searcy,  46 
Mo.  App.  421.  See  also  People  v.  Whitney, 
105  Mich.  622;  State  v.  Mackin,  51  Mo.  App. 
299. 

6.  Champion  v.  Minnehaha  County,  5  Dak. 
416. 

7.  Who  May  Make.  —  Under  the  Texas  statute 
(now  Rev.  Slat.  1895,  arts.  1723,  1724)  it  is  the 
duty  of  the  county  judge  of  each  county  to  is- 
sue all  writs  for  a  local-option  election,  and  it 
is  only  in  the  case  of  a  vacancy  in  the  office  of 
the  county  judge,  or  his  inability  or  failure  to 
act,  that  the  county  commissioners  are  au- 
thorized to  act.  Lipari  v.  State,  19  Tex.  App. 
431- 

8.  Statutory  Provisions  as  to  Time  Mandatory. 

—  Exp.  Sublett,  23  Tex.  App.  309. 

"  First  Regular  Session  "  of  Court  —  Meaning  of 
Term  "Session."  —  Lipari  v.  State,  19  Tex. 
App.  431;  Ex  p.  Sublett.  23  Tex.  App. 
309- 

Special  Session.  —  It  may  be  made  at  a  special 
session  if  such  special  session  is  the  first  after 
filing.  Ex  p.  Sublett,  23  Tex.  App.  309;  Stall- 
worth  v.  State,  18  Tex.  App.  380. 

Adjourned  Session.  —  And  an  adjourned  ses- 
sion will  be  considered  a  special  session  for 
that  purpose.  Ladwig  v.  Slate,  40  Tex.  Crim. 
585. 

Next  Regular  Term.  —  See  Wilson  v.  Hines, 
99  Ky.  221. 

While  Commissioners'  Court  Is  in  Session  as 
Board  of  Equalization.  —  Abbott  v.  State,  (Tex. 
Crim.  1900)  57  S.  W.  Rep.  97;  Raby  v.  State, 
(Tex.  Crim.  1900)  57  S.  W.  Rep.  651. 
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place  1  of  making  the  order  are  generally  mandatory,  and  an  order  made  at  a 
time  or  place  other  than  that  specified  in  the  statute  is  void. 

Judicial  Notice  of  Time  of  Making.  —  Where  an  order  recites  that  it  was  made  on 
a  certain  date,  the  court  will  take  judicial  notice  that  such  date  was  one  when 
the  Commissioners'  Court  was  required  by  law  to  be  convened  in  regular 
session,  if  such  is  the  fact  2 

(3)  To  Whom  Directed.  —  The  statutes  usually  provide  that  the  order  shall 
be  directed  to  the  officers  authorized  to  call  and  hold  the  election.3 

(4)  Form  and  Contents  —  (a)  In  General.  —  If  the  order  for  an  election  under 
a  local-option  law  shows  clearly  that  the  purpose  of  the  election  is  to  submit 
to  the  voters  the  question  whether  the  sale  of  intoxicating  liquors  shall  be 
prohibited,  it  will  be  deemed  sufficient  although  the  statute  may  not  be 
literally  followed.4 

interlineations.  —  The  mere  fact  that  there  were  interlineations  in  the  order 
for  election  does  not  invalidate  it,  where  there  is  no  evidence  that  they  were 
improperly  made.5 

(b)  Recitals  as  to  Sufficiency  of  Petition.  — -  It  has  been  held  that  an  order  for  elec- 
tion which  does  not  show  that  a  petition  signed  by  the  requisite  number  of 
electors  was  presented  is  void,  since  in  making  the  order  the  board  or  officer 
exercises  a  special  authority  or  limited  jurisdiction,  and  the  action  in  issuing 
the  order  is  void  unless  the  record  contains  recitals  of  the  necessary  jurisdic- 
tional facts,  or  states  that  those  facts  were  shown  to  the  satisfaction  of  the 
board  or  officer  before  the  order  was  made.6  On  the  other  hand,  it  has  been 
held  that  the  recital  of  findings  of  such  facts  is  not  necessary  to  the  validity 
of  the  order.7 

(c)  Designation  of  Voting  Places  and  Election  Officers.  ■ — -  The  fact  that  the  order  fails 
to  designate  the  voting  place  will  not  invalidate  the  election  when  it  is  not 
shown  that  any  qualified  voter  was  thereby  deprived  of  his  right  to  vote.** 
An  order  which  designates  the  places  where  the  election  shall  be  held  as  "  the 
regular  voting  places,"  and  which  further  directs  that  "  the  regular  presiding 
officers  of  said  subdivision  shall  hold  said  election,"  has  been  held  a  sufficient 
designation  of  the  places  where  the  election  shall  be  held  and  the  officers  who 
shall  hold  it.9 

(d)  Recital  of  Exceptions  of  Statute.  —  Where  the  statute  provides  that  in  case 
of  the  adoption  of  the  law  it  shall  be  unlawful  thereafter  to  sell  intoxicating 
liquors  except  in  certain  enumerated  cases,  it  is  not  necessary  that  the  order 
should  recite  the  exceptions,  since  the  only  question  to  be  submitted  is  the 
question  whether  the  law  shall  be  adopted,  and  its  adoption  of  itself  makes 
the  exceptions  effectual.10 

1.  Harris  v.  State,  72  Miss.  960. 

2.  Loveless  v.  State,  (Tex.  Crim.  1899)  49  S. 
W.  Rep.  6ot. 

3.  To  Whom  Directed.  —  Com.  v.  Green,  98 

Ky.  21. 

When  Order  Should  Be  Directed  to  Municipal 
Officers.  —  Com.  v.  King,  86  Ky.  436. 

4.  Lipiri  v.  Stale,  19  Tex.  App.  431. 
Recital  Treated  as  Surplusage.  —  See  Ol instead 

v.  Crook,  89  Ala.  228. 

5.  Interlineations.  —  Matkins  v.  State,  (Tex. 
Crim.  1900)  58  S.  VV.  Rep.  10S. 

6.  Order  Must  Recite  Filing  of  Sufficient  Petition. 
—  Lester  v.  Miller,  76  Miss.  309.  See  also  the 
title  Jurisdiction',  vol.  r7,  p.  1079. 

Under  a  statute  providing  that  the  County 
Courl  shall  order  an  election  on  the  petition 
of  tvvenly  qualified  voters,  an  order  for  an 
election  which  recites  the  filing  of  a  petition 
signed  by  a  named  person  "  and  twenty-nine 
others  "  is  insufficient,  since  it  does  not  show 
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that  the  signers  are  qualified  voters.  Akin  v. 
State,  14  Tex.  App.  142. 

T.  State  v.  Weeks,  38  Mo.  App.  566;  State  v. 
Searcy,  39  Mo.  App.  393. 

Presumption  as  to  Prerequisite  Proceedings.  — 
When  an  order  for  a  local  option  election  has 
been  made  by  the  Commissioners'  Court,  it 
will  be  presumed  that  all  of  ihe  prerequisite 
acts  have  been  performed.  Chapman  v.  State, 
37  Tex.  Crim.  167. 

8.  Failure  to  Dosignate  Polling  Place.  —  Ex  p. 
Mayes,  39  Tex.  Crim.  36.  See  also  the  title 
Elf.ctions,  vol.  10,  p.  626. 

Immaterial  Errors  in  Designating  the  Voting 
Places  will  not  affect  the  validity  of  the  election, 
it  not  appearing  that  any  one  has  been  misled 
thereby.    In  re  Huson,  19  Ont.  App.  343. 

9.  Matkins  v.  State,  (Tes.  Crim.  1900)  5S  S. 
W.  Rep.  10S. 

10.  Exceptions  of  Statute.  —  Gilberts.  State.  32 
Tex.  Crim.   596;   Shields   v.  State,  38  Tex 
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(e)  Designation  of  Territory.  —  The  statutes  usually  provide  that  the  order  shall 
specify  the  territory  or  district  for  which  the  election  is  to  be  held.  Where 
an  order  does  not  define  the-territory  or  where  it  attempts  to  define  unincor- 
porated territory  by  a  corporate  name,  the  election  held  thereunder  is  void 
for  uncertainty.1 

(f)  Direction  as  to  Giving  Notice  of  Election.  —  Where  the  statute  imposes  upon  a 
designated  officer  the  duty  of  giving  notice  of  the  holding  of  an  election 
ordered,  it  is  not  necessary  that  the  order  should  direct  such  officer  to  give 
notice  of  the  holding  of  the  election.2 

(5)  Recording  Order.  —  In  the  absence  of  statutory  requirement,  the  failure 
of  the  clerk  to  record  an  order  made  by  the  County  Court  will  not  invalidate 
the  election.3  But  where  the  statute  provides  that  such  order  shall  be  entered 
in  full  on  the  journal  of  the  proceedings  of  the  board  of  supervisors,  and  shall 
be  signed  before  final  adjournment,  an  order  not  so  entered  and  signed  is  void, 
and  an  election  held  pursuant  thereto  is  of  no  effect.4 

e.  Notice  of  Election— (i)  Necessity.  — A  notice  to  the  voters  of  the 
district  in  which  it  is  sought  to  make  the  provisions  of  a  local-option  law 
operative,  of  the  holding  of  an  election  to  vote  on  the  question  of  its  adoption, 
is  generally  a  prerequisite  to  the  holding  of  a  valid  election.5  But  it  has  been 
held  that  failure  to  give  the  notice  6  as  required  by  law  will  not  invalidate  the 
election  where  the  people  generally  had  actual  knowledge  of  the  election,  and 
it  does  not  appear  that  the  result  was  affected  by  such  noncompliance. 

(2)  Publishing  in  Nctvspaper.  — ■  Many  of' the  local-option  laws  provide  that 
notice  of  the  holding  of  the  election  shall  be  given  by  publication  in  a  news- 
paper for  a  specified  period  of  time  prior  to  the  election.  In  some  jurisdic- 
tions it  is  held  that  an  election  held  without  the  publishing  of  such  notices  or 
without  publication  for  the  specified  period  is  void.7  In  other  jurisdictions 
it  is  held  that  failure  to  publish  for  the  required  period  will  not  invalidate  the 
election  where  it  does  not  appear  that  the  result  was  affected  thereby.8 

Manner  of  Proving  Publication.  • — ■  When  the  law  does  not  prescribe  the  manner  in 
which  the  publication  of  the  notice  shall  be  proven,  it  may  be  proven  by  the 
testimony  of  the  publisher  of  the  paper.9 

(3)  Posting  Notices  in  Public  Places.  —  It  has  been  held  that  where  a  local- 
option  law  provides  for  the  posting  of  a  designated  number  of  notices  in  differ- 

Crim.  252;  Chapm-in  v.  State,  37  Tex.  Crim.  Failure  of  Law  to  Provide  for  Notice.  —  The 

167;  Frickie y.  Stale,  39  Tex.  Crim.  254.  mere  fact  that  the  local-option  law  fails  to 

1.  Description  of  Territory.  —  &/.  Tummins,  make  provision  for  publishing  a  notice  will 
32  Tex.  Crim.  117.  See  also  Ex  p.  Segars,  32  not  in  validate  such  law.  Either  the  obligation 
Tex.  Crim.  553.  to  give  a  proper  notice  is  implied  in  the  au- 

Where  an  order  for  election  described  the  thority  to  order  an  election,  or  the  notice  is  to 

territory  for  which  the  election  was  to  be  held  be  given  in  accordance  with  the  provisions  of 

by  metes  and  bounds,  it  was  held  to  be  imma-  the  general  election  law.    McPike  v.  Pen,  51 

terial  that  the  order  also  described  such  terri-  Mo.  63;  State  v.  Dugan,  no  Mo.  138;  Kim- 

tory  as  constituting  a  school  district  which  had  berly  v.  Morris,  10  Tex.  Civ.  App.  592.  But 

never  been  created.    Jordan  v.  Stale,  37  Tex.  see  Matter  of  Hauck,  70  Mich.  396;  Keefer  v. 

Crim.  222;  Kelley  v.  State,  37  Tex.  Crim.  220.  Hillsdale,  70  Mich.  413. 

See  also  Brignon  v.  State,  (Tex.  Crim.  1897)  6.  Mize  v.  Speight,  82  Ga.  397;  People  v. 

39  S.  W.  Rep.  783.  Chandler,  41  N.  Y.  App.  Div.  178,    See  also 

2.  Hayes  v.  State,  (Tex.  Crim.  1897)  39  S.  the  title  Elections,  vol.  10,  p.  626. 

W.  Rep.  106.  7,  Failure  to  Publish  Notice  for  Full  Period.  — 

3.  Failure  to  Record  Order.  —  People  v.  Gar-  Bean  v.  Barton  County  Ct.,  33  Mo.  App.  635; 
ner,  47  111.  246.  State  v.  Kaufman,  45  Mo.  App.  656;  State  v. 

4.  Covert  v.  Munson,  93  Mich.  603.  Kampman,  75  Mo.  App.  188. 

What  Constitutes  Signing.  —  See  Thomas  v.  8.  Irvin  v.  Gregory,  86  Ga.  605.    See  also 

Abbott,  105  Mich.  6S7.  the  title  Elections,  vol.  10,  p.  632. 

5.  Notice  a  Prerequisite.  —  State  v.  Tucker,  Method  of  Computing  Period  of  Publication.  — 
32  Mo.  App.  620;  State  v.  Dugan,  no  Mo.  138;  State  v.  Tucker,  32  Mo.  App.  620;  Leonard  v. 
McPike  v.  Pen,  51  Mo.  63.  As  to  notice  of  Saline  County  Cl.  .  32  Mo.  App.  633;  Matter 
elections  generally  see   the  title  Elections,  of  Wooldridge,  30  Mo.  App.  612. 

vol.  10,  p.  624  et  serj.  Sufficiency  as  to  Newspaper.  —  In  re  Huson, 

Provisions  of  Local-option  Law  Control  as  to  19  Ont.  App.  343. 

Manner.  —  Shields  p.  State,  38  Tex.  Crim.  252.  9.  State  v.  Dugan,  no  Mo.  138. 
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ent  public  places  within  the  district  for  which  the  election  is  to  be  held,  for  a 
specified  length  of  time  prior  to  the  holding  of  the  election,  a  failure  to  post 
the  notices,1  or  a  posting  of  a  smaller  number  than  that  designated,2  or  the 
posting  of  all  or  a  part  of  the  notices  for  a  length  of  time  prior  to  the  election 
less  than  that  designated  by  the  statute,3  is  insufficient,  and  the  election  held 
pursuant  thereto  is  void.  But  it  has  been  held  that  the  posting  of  two  of  the 
required  number  of  notices  in  the  same  place  would  not  invalidate  the  election.4 
Burden  of  Proof.  —  One  attacking  the  legality  of  the  election  on  the  ground 
that  the  notices  were  not  given  as  required  by  law  has  the  burden  of  proving 
such  fact.5 

(4)  Description  of  Territory.  —  A  statutory  requirement  that  the  notice  of 
election  shall  describe  the  territory  in  which  the  election  is  to  be  held  is  man- 
datory, and  failure  to  comply  therewith  renders  the  election  void.6 

/.  Time  of  Holding  Election  —  (1)  In  General.  —  An  election  held  at 
a  time  other  than  that  authorized  by  law  is  of  no  effect.7 

(2)  General  Election.  — •  Under  statutes  or  constitutional  provisions  author- 
izing the  submission  of  the  question  of  adoption  to  the  voters  at  a  general 
election,  it  has  been  held  that  a  submission  at  an  annual  election  held  for  the 
election  of  county  officers  is  valid.8  Likewise  it  has  been  held  that  an  elec- 
tion of  municipal  officers  is  a  general  election,  within  the  meaning  of  the 
statute,  so  as  to  authorize  the  submission  of  such  question  to  the  voters  of  the 
city  thereat.  The  submission  of  such  questions  is  not  restricted  to  elections 
held  for  the  electing  of  county  and  state  officers.9 

(3)  With  Reference  to  Time  of  Enactment  of  Law.  —  A  local-option  law 


1.  Failure  to  Post  Notices  at  Polling  Places.  — 

H  iddox  v.  Clarke  County,  79  Va.  677. 

2.  Posting  Insufficient  Number  of  Notices.  — 
Smiih  v.  State,  19  Tex.  App.  444, 

3.  Posting  for  an  Insufficient  Length  of  Time. 
—  Ex  p.  Kramer,  19  Tex.  App  123. 

See  also  the  title  Elections,  vol.  10,  p. 
632. 

4.  Posting  Two  Notices  in  the  Same  Place.  — 

Exp.  Kennedy,  23  Tex.  App.  77. 

Form  of  Copy  of  Order  Posted.  —  See  Gilbert  v. 
State.  32  Tex.  Crim,  596. 

5.  Burden  of  Proof.  —  Irish  v.  State,  34  Tex. 
Crim.  130:  Bjvvman  v.  State,  38  Tex.  Crim. 
14.  See  also  Frickie  v.  State.  39  Tex.  Crim. 
254. 

Presumption.  —  Where  the  statute  requires 
the  clerk  to  post  in  certain  places  a  certain 
number  of  copies  of  an  order,  it  will  be  pre- 
sumed, in  the  absence  of  evidence  to  the  con- 
trary, that  the  clerk  performed  his  duty  in  that 
regard;  but  where  ihe  evidence  shows  that  he 
delivered  them  to  other  persons  lo  post,  such 
presumption  does  not  arise.  James  v.  Stale, 
21  Tex.  App.  189. 

Notices  posted  by  persons  not  authorized  by 
the  clerk  so  to  do  are  of  no  effect.  Frickie  v. 
State,  39  Tex.  Crim.  254. 

6.  Description  of  Territory.  —  Ex  p.  Smith,  34 
Tex.  Crim.  284. 

Describing  Territory  by  Metes  and  Bounds.  — 
Under  the  Texas  statute  it  is  sufficient  to  de- 
scribe by  metes  and  bounds  the  territory  in 
which  it  is  sought  to  make  the  statute  opera- 
tive, when  it  is  a  subdivision  of  a  county  other 
than  a  justice's  precinct,  town,  or  city.  Exp. 
Perkins,  34  Tex.  Crim.  429;  Bruce  v.  State, 
36  Tex.  Crim.  53;  Ex  p.  Speagle,  34  Tex. 
Crim.  465;  Williams  v.  State,  35  Tex.  Crim. 
52;  Nichols  v.  State^  37  Tex.  Crim.  546. 
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By  Acts  Texas  1897,  p.  235,  amending  the 
local-option  law,  school  districts  are  also 
included  within  the  exceptions.  Holden  v. 
State,  (Tex.  Crim.  1900)  55  S.  W.  Rep.  337. 

Where  Metes  and  Bounds  Describe  Political  Sub- 
division. —  Where  an  order  for  an  election  de- 
scribes by  metes  and  bounds  the  territory  fcr 
which  it  is  to  be  held,  and  the  notice  of  elec- 
tion describes  it  as  a  certain  justice's  precinct, 
the  notice  is  sufficient  where  the  metes  and 
bounds  given  in  the  order  are  exactly  the  metes 
and  bounds  of  the  justice's  precinct  described 
by  name  in  the  notice.  Ex  p.  Speagle,  34 
Tex.  Crim.  465. 

7.  Election  Must  Be  Held  at  Time  Authorized 
by  Law. —  Reeves  v.  Gay,  92  Ga.  309;  Matter 
of  Wooldridge.  30  Mo.  App.  612;  People  v. 
Sackett,  15  N.  Y.  App.  Div.  290.  See  also  the 
title  Elections,  vol.  10,  r>.  679. 

An  election  held  at  a  time  other  than  that 
fixed  bv  the  officer  or  board  authorized  to  order 
the  holding  of  the  election  is  void.  Yates 
State,  (Tex.  Crim.  1900)  59  S.  W.  Rep.  275. 
See  also  State  v.  Tucker,  32  Mo.  App.  620. 

Power  of  Legislature  to  Fix  Time.  —  Kimberly 
v.  Morris,  10  Tex.  Civ.  App.  592;  Ex  p.  Cox. 
28  Tex.  App.  537. 

Constitutionality  of  Law  Fixing  Time.  —  The 
fact  that  a  local-option  law  provides  for  the 
holding  of  an  election  on  the  same  day  that  a 
school  election  is  to  be  held  is  not  violative  of 
the  provision  of  the  bill  of  rights  that  all  elec- 
tions shall  be  free  and  equal.  Throckmorton 
v.  Com.,  (Ky.  1S96)  35  S.  W.  Rep.  635. 

Election  Held  at  Special  Town  Meeting  of  No 
Effect.  —  People  v.  Sackett,  15  N.  Y.  App.  Div. 
290. 

8.  General  Election.  —  People  v.  Garner,  47 

111.  24O. 

9.  People  v.  Berkeley,  102  Cal.  298. 
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cannot  be  adopted  until  after  its  passage  by  the  legislature,  nor  can  any  of  the 
proceedings  for  its  adoption  be  begun  before  that  time.1  Yet  an  invalid 
election  held  pursuant  to  an  act,  but  before  the  act  itself  became  operative, 
may  be  cured  by  subsequent  legislation.8 

(4)  With  Reference  to  Time  of  Prior  Submission.  —  Under  a  local-option 
law  providing  that  elections  thereunder  shall  not  be  held  "  for  any  county, 
city,  town,  district,  or  precinct  oftener  than  once  in  every  three  years,"  a  city 
situated  within  a  county  to  the  voters  of  which  the  question  of  adoption  has 
been  submitted  cannot  within  three  years  thereafter  hold  an  election.3  But 
under  a  statute  providing  that  local-option  elections  shall  be  held  on  a  certain 
date  (e.  g.,  the  first  Monday  in  May  in  any  year),  the  fact  that  the  regular 
election  day  falls  a  few  days  before  the  expiration  of  the  period  limited,  so 
that  at  the  time  of  the  holding  of  the  election  the  full  period  prescribed  has 
not  run,  will  not  invalidate  the  election.'1 

Effect  of  Amendment  Extending  Time  for  Resubmission.  —  Where,  subsequent  to  the 
holding  of  an  election,  the  law  is  amended  so  as  to  extend  the  time  within 
which  the  question  of  adoption  may  be  resubmitted,  an  election  cannot  be 
held  until  the  expiration  of  the  time  fixed  by  the  amendment.5 

(5)  With  Reference  to  Time  of  Holding  Other  Elections.  —  Some  of  the 
local-option  statutes  provide  that  an  election  thereunder  shall  not  be  held 
within  a  specified  time  of  any  municipal  or  state  election.  An  election  held 
within  the  prohibited  time  is  void.6 

(6)  With  Reference  to  Time  of  Filing  Petition  or  Making  Order.  —  Statutes 
providing  that  the  election  shall  be  held  within  a  certain  number  of  days  after 
the  filing  of  the  petition  7  or  within  a  specified  number  of  days  after  the  mak- 
ing of  the  order  for  election  9  are  mandatory,  and  elections  held  after  the 
expiration  of  such  time  are  void.  Likewise  where  the  statute  provides  that 
the  petition  shall  be  filed  a  certain  length  of  time  before  the  election,  an  elec- 
tion held  pursuant  to  a  petition  not  filed  at  the  designated  time  is  of  no  effect.9 

g.  Questions  Submitted.  —  Only  such  questions  as  are  authorized  by 
the  statute  can  be  legally  submitted,  and  the  submission  of  any  other  question 
is  of  no  effect.10  A  material  departure  from  the  form  of  the  questions  as  pre- 

1.  Locke  v.  Selectmen,  122  Mass.  290.  vides  for  the  adoption  thereof  by  the  voters  of 

2.  Fox  v.  Kendall,  97  111.  72.  a  county  or  of  a  subdivision  thereof,  the  fact 

3.  Territory  Affected  by  Limitation.  —  Com.  v.  that  an  election  was  held  in  one  of  the  subdi- 
Bottoms,  (Ky.  1900)  57  S.  W.  Rep.  493,  revers-  visions  on  the  same  day  when  an  election  was 
.•'«?  (Ky.  1899)  51-  S.  VV.  Rep.  684.  held  for  the  whole  county  will  not  invalidate 

But  a  statute  providing  that  the  law  shall  the  county  election,  where  the  holding  of  the 

noi  be  resubmitted  "  within  the  same  pre-  election  in  the  subdivision  did  not  prevent  a 

••.cribed  limits  "  within  a  designated  lime  does  full,  fair,  and  free  expression  of  the  wishes  of 

not  preclude  the  holding  of  an  election  in  terri-  the  voters  upon  the  question  of  adoption  in 

tory  comprising  a  part  of  a  district  in  which  the  county.    Lipari  v.  State,  19  Tex.  App.  431. 

an  election  was  held  less  than  the  prescribed  7.  State  v.  Ruark,  34  Mo.  App.  325;  Stale  v. 

period  before.    Ex  p.  Brown,  35  Tex.  Crim.  Webb,  49  Mo.  App.  407;  State  v.  Washoe 

443  Counly,  6  Nev.  104. 

4.  McNeely  v.  Morganton,  125  N.  Car.  375.  Withdrawal  of  Petition  and  Subsequent  Pres- 

5.  Effect  of  Amendment.  —  Wynne  v.  William-  entation.  —  State  v.  Webb,  49  Mo.  App.  407. 
son,  94  Ga.  603.    See  also  infra,  this  title,  8.  Yales  v.  State,  (Tex.  Crim.  1900)  59  S.  W. 
Operation  and  Effect —  Territory  A  ffected.  Rep.  275;  Boone  v.  State,  10  Tex.  App.  418, 

6.  Matter  of  Wooldridge,  30  Mo.  App.  612.  38  Am.  Rep.  641;  Curry  v.  State,  28  Tex.  App. 
But  an  election  ordered  and  held  under  the  475;  King  v.  State,  33  Tex.  Crim.  547. 
Missouri  statute  (Acts  1887,  p.  179)  will  not  be  Manner  of  Computing  Time.  —  See  Winston  v. 
affected  by  the  fact  that  a  state  or  municipal  State,  32  Tex.  Crim.  59;  King  71.  State,  33  Tex. 
election  occurs  within  sixty  days  thereafter,  Crim.  547. 

when  such  latter  election  was  not.  and  could  9.  McMullen  v.  Berean,  (Supm.  Ct.  Spec.  T.) 
not  have  been,  contemplated  until  after  the  29  Misc.  (N.  Y.)443.  See  also  People  v.  Bain- 
date  of  the  local-option  eleclion.  State  v.  bridge,  (Supm.  Ct.  Spec.  T.)  26  Misc.  (N.  Y.) 
Ruark,  34  Mo.  App.  325.  220. 

Invalidity  of  Municipal  Election  Will  Not  Vali-  When  Time  Begins  to  Run.  —  Com.  v.  Shelton, 

date  Local-option  Election.  —  State  v.  Bowerman,  99  Ky.  120. 

0  Mo.  App.  576.  10.  Submission  of  Question  Not  Authorized  by 

Holding  County  and  Precinct  Elections  on  Same  Statute.  —  Reynolds  v.  Com.,  (Ky.  1899)  49  S. 

I>ay. —  Under  a  local-option  law  which  pro-  W.  Rep  969;  Grubbs  v.  Griffin,  (Miss.  1899) 
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scribed  by  statute  will  render  the  election  invalid. 1  Where  the  statute  provides 
for  the  submission  of  several  questions,  and  it  is  apparent  that  the  submission 
of  all  of  them  at  the  same  time  was  contemplated,  the  submission  of  any 
number  less  than  all  renders  the  election  void.2 

h.  ELECTION  OFFICERS.  —  The  general  principles  applicable  to  the 
appointment  or  election  of  election  officers,  their  powers,  duties,  and  liabili- 
ties, are  treated  elsewhere  in  this  work  and  are  equally  applicable  to  local- 
option  elections.3  An  election  is  not  invalidated  because  conducted  by  a 
de  facto  officer.4 

irregular  Conduct  of  the  election  officers  not  affecting  the  result  of  the  election 
and  not  preventing  a  full  and  fair  vote  will  not  invalidate  the  election.5 

i.  Place  of  Holding  Election.  —  As  a  general  rule  an  election  is 
invalidated  when  held  at  a  place  other  than  that  designated  by  the  proper 
authority  ;w  yet  it  has  been  held  that  an  election  held  at  a  place  other  than 
that  so  designated  will  not  be  invalidated  thereby  where  it  does  not  appear 
that  the  result  of  the  election  was  affected  by  the  irregularity.7 

j.  Conduct  of  Election  —  (i)  In  General. — The  general  principles 
governing  the  conduct  of  elections  have  been  treated  elsewhere  in  this  work 
and  are  in  a  large  measure  applicable  to  local-option  elections.8  Speaking 
generally,  the  election  must  be  conducted  in  accordance  with  the  requirements 
of  the  law  authorizing  it,  and  if  not  so  conducted  it  is  void.9  The  local- 
option  laws  frequently  provide  that  elections  thereunder  shall  be  conducted  in 
accordance  with  the  general  election  laws.  Such  provisions  are  a  sufficient 
designation  of  the  manner  of  conducting  the  election.10  In  such  case,  how- 
ever, mere  irregularities  which  in  no  way  affect  the  result  will  not  invalidate 
the  election.11 


25  So.  Rep.  663;  Ninenger  v.  State,  25  Tex. 
App.  449;  Croom  v.  State,  25  Tex.  App.  556; 
Steele  -.  State,  19  Tex.  App.  425. 

1.  People  v.  Mosso,  (Supm.  Ct.  Spec.  T.)  30 
Misc.  (N.  Y.)  164.  But  see  Matter  of  Arnold. 
(Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.)  439. 

Substantial  Compliance  Sufficient.  —  Taylor  v. 
Com.,  (Ky.  1900)  59  S.  W.  Rep.  482;  Gayle  v. 
Owen  County,  83  Ky.  61. 

Words  Treated  as  Surplusage.  —  Dillard  v. 
State,  31  Tex.  Crim.  470. 

2.  Submission  f  Part  of  Questions  Prescribed. 
—  Matter  of  Getman,  (Supm.  Ct.  Spec.  T.)  28 
Misc.  (N.  Y.)45i. 

3.  See  generally  the  title  Elections,  vol.  10, 
p.  665. 

Officers  Authorized  to  Conduct  Municipal  Local- 
option  Election. — See  Com.  v.  King,  86  Ky. 
436. 

Writ  Authorizing  Holding  Not  Indispensable.  — 

Exp.  Schilling,  38  Tex.  Crim.  287. 

Presumption  that  Election  Was  Held  by  Officers 
Appointed. —  James  v.  State,  21  Tex.  App. 
353- 

4.  Conduct  of  Election  by  de  Facto  Officer.  — 

Exp.  Mayes,  39  Tex.  Crim.  36.  See  also  the 
title  Elections,  vol.  10,  p.  671. 

Misnaming  Title  of  Officer  in  Appointment  Not 
Material.  —  Ex  p.  Mayes,  39  Tex.  Crim.  36, 
holding  that  the  naming  of  the  officer  in  his 
appointment  as  "manager"  of  the  election 
instead  of  "presiding  officer"  was  imma- 
terial. 

5.  Irregular  Conduct  of  Officers.  —  Weil  v.  Cal- 
houn, 25  Fed.  Rep.  865. 

Inspection  of  Ballots  by  Officers.  —  Cole  v.  Mc- 
Clendon,  109  Ga.  183. 

6.  Holding  at  Place  Other  than  That  Prescribed. 


—  For  authorities  supporting  the  general  rule 
see  the  title  Elections,  vol.  10,  p.  684. 

Where  Two  Districts  Vote  at  One  Place.  —  Dy- 
son v.  Pope,  71  Ga.  205. 

Election  Place  Where  Justices'  Precinct  Em- 
braces City.  —  Under  Rev.  Stat.  Tex.  (1895),  art. 
1705,  which  provides  for  the  subdivision  of 
justices'  precincts  into  election  precincts  if  the 
Commissioners'  Court  shall  "  deem  it  neces- 
sary," and  which  further  provides  that  each 
justices'  precinct  shall  constitute  at  least  one 
election  precinct,  a  local-option  election  held 
in  a  justices'  precinct  which  embraces  a  cily 
is  not  invalidated  by  the  fart  that  a  separate 
voting  place  is  not  provided  for  the  voters 
resident  within  the  city,  it  not  appearing  that 
the  justices'  precinct  has  been  divided  into 
separate  election  precincts.  Bonman  v.  State, 
38  Tex.  Crim.  14. 

7.  Exp.  Segars,  32  Tex.  Crim.  553. 

8.  See  the  title  Elections,  vol.  10,  p.  690. 

9.  Necessity  of  Compliance  with  Statutory  Direc- 
tions.—  Ex  p.  Kramer,  19  Tex.  App.  123.  See 
also  the  title  Elections,  vol.  10,  p.  690. 

10.  State  v.  Dugan,  no  Mo.  138. 
As  to  What  Law  Governs  in  the  absence  of 

provision  in  local-option  law,  see  the  title 
Elections,  vol.  10,  p.  691.  See  also  Matter 
of  Hauck,  70  Mich.  396;  Keefet  v.  Hillsdale, 
70  Mich.  413. 

11.  Irregularities  Not  Affecting  Result. — Under 
a  local-option  statute  providing  that  an  elec- 
tion thereunder  should  be  held  under  the  gen- 
eral election  laws,  the  fact  that  a  local-option 
election  was  held  without  the  number  of 
officers  required  by  the  general  election  lav 
was  held  not  to  invalidate  the  election.  Snea.: 
v.  State,  40  Tex.  Crim.  262. 
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(2)  Opening  and  Closing  Polls.  —  The  polls  should  be  opened  and  closed  at 
the  time  designated  by  the  statute.1 

(3)  Ballot  Boxes.  —  In  the  absence  of  statutory  provision  to  the  contrary, 
the  mere  fact  that  the  local-option  ballots  were  placed  in  the  same  ballot  box 
with  ballots  for  candidates  voted  for  at  a  general  election  will  not  invalidate 
the  local-option  election.2 

(4)  Ballots.  —  Where  a  law  provides  that  the  sale  of  intoxicating  liquors  in 
a  town  may  be  prohibited  by  a  vote  of  its  inhabitants,  in  the  absence  of  statu- 
tory requirement  it  is  not  necessary  that  such  vote  should  be  by  ballot.  It 
may  be  by  any  legal  method  of  voting,  as  by  raising  of  hands  at  the  town 
meeting. 8  Where  the  will  or  wish  of  a  voter  can  be  ascertained  from  an 
inspection  of  a  ballot,  it  should  be  counted,  and  in  such  case  should  be 
rejected  only  when  it  comes  clearly  within  the  prohibition  of  seme  statute.4 

(5)  Voting — (a)  Who  May  Vote.  —  The  determination  of  the  question  who 
is  entitled  to  vote  at  a  local-option  election  is  a  mere  question  of  legislative 
policy  to  be  determined  by  the  legislature.  It  may  allow  the  electors  of  a 
district  in  which  local  option  is  already  in  force  and  which  constitutes  a 
subdivision  of  a  larger  territory  to  vote  on  the  question  of  adoption  of  the  law 
to  be  operative  in  the  larger  territory.5 

(b)  Rejection  of  Ballots.  —  Where  the  election  officers  reject  a  sufficient  number 
of  qualified  votes  to  affect  the  result,  the  election  will  be  invalidated  thereby 
although  the  rejection  was  done  in  good  faith.0 

(c)  "Withdrawal  and  Change  of  Ballot.  —  Where  an  elector  discovers  immediately 
after  voting  that  he  has,  by  mistake,  voted  differently  from  the  way  intended 
by  him,  he  should  not  be  allowed  to  withdraw  his  ballot  from  the  ballot  box 
and  vote  as  he  intended,  and  if  the  officers  conducting  the  election  permit  him 
so  to  do  the  ballot  should  not  be  counted.' 

(6)  Failure  to  Submit  to  Voters  of  All  of  Territory.  —  Where  the  statute 
provides  for  the  submission  of  the  question  of  adoption  to  the  voters  of  a 
specified  territory,  the  failure  to  submit  such  question  to  the  voters  of  the 
whole  of  the  territory  renders  the  entire  election  void.8 

1.  Opening  and  Closing  Polls.  —  Under  a  stat-  not  as  a  fact  disqualified  from  voting.  Cole 
ute  providing  that  the  polls  should  be  open      v.  McClendon,  109  Ga.  183. 

from  g  o'clock  in  the  morning  until  sundown,  6.  Rejection  of  Votes. — In  re  Pounder,  19 

an  election  at  which  the  polls  were  opened  at  Ont.  App.  684.    See  also  the  title  Elections, 

q  a.  M.,  but  the  voting  was  suspended  at  9:30,  vol.  10,  p.  706. 

and  the  votes  already  cast  were  destroyed,  and  Rejection  Not  Affecting  Result.  —  Truesdell  v. 

the  polls  reopened  at  10  a.  m.,  and  closed  at  Bryan  (Tex.  Civ.  App.  1900)  60  S.  W.  Rep.  60. 

4  P.  M. ,  was  held  to  be  void.    State  v.  Drake,  Rejecting  Returns  of  Election.  —  Where  the  re- 

83  Wis.  257.    See  also  the  title  Elections,  turns  from  certain  disiricts  of  a  county  are  not 

vol.  10,  p.  691.  made  as  required  by  law,  the  election  is  not 

2.  Failure  to  Provide  Separate  Ballot  Boxes.  —  invalidated  thereby  if  the  exclusion  of  the  vote 
Donovan  v.  Fairfield  County,  60  Conn.  339.  of  such  districts  does  not  change  the  result, 

3.  Com.  v.  Doe,  10C  Mais.  418.  though  if  included  it  would  increase  the  ma- 

4.  Form  of  Ballot.  —  State  v.  Bossa,  69  Conn.  jority.    Giddings  v.  Wells,  09  Mich.  221. 

335.    See  also  the  title  Elections,  vol.  10,  pp.  Under  the  Canada  Temperance  Act  the  judge  cf 
708,  723.  the  County  Court  has  no  power  to  inquire  as 
Irregularity  in  Form  of  Ballot.  —  See  Prest-  to  offenses  against  the  act,  or  to  allow  or  re- 
wood  v.  Borland,  92  Ala.  599.  ject  ballots  as  the  result  of   such  inquiry. 

5.  Gayle  v.  Owen  County  Ct.,  83  Ky.  61;  Chapman  v.  Rand,  11  Can.  Sup.  Ct.  312. 
Kimberly  v.  Morris,  10  Tex.  Civ.  App.  592.  Voluntary  Refusal  of  Voter  to  Cast  Ballot  — 
See   also   Weil   v.    Calhoun,  25    Fed.    Rep.  Election  Not  Affected.  —  Exp.  Schilling,  38  Tex. 
8°5-  Crim.  287.    See  also  Covey  v.  Brome  County, 

Residents  of  Incorporated  Town  Embraced  in  9  Rev.  Leg.  289. 

Township   May   Vote.  —  Ryan   v.  Varga,   37  Rejection  of    Unregistered   Voters  Otherwise 

lovra  78.  Qualified  Immaterial  "Where  Result  Not  Affected. 

Residents  of  Subdivision  in  Which  Prohibition  —Weil  v.  Calhoun,  25  Fed.  Rep.  865.  See 

Is  in  Force.  —  Cole    v.   McClendon,  109  Ga.  also  Jossey  v.  Speer,  107  Ga.  828. 

l83-  7.  "Withdrawal  and  Change  of  Ballot.  —  Roach 

Voter  Illegally  Registered.  —  The  fact  that  a  v.  Malotte,  23  Tex.  Civ.  App.  400.    See  also 

voter's  name  was  illegally  placed  on  the  regis-  the  title  Elections,  vol.  10,  p.  706. 

ter  does  not  invalidate  the  election  if  he  was  8.  Stale  v.  Webb,  49  Mo.  App.  407. 
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(7)  Judicial  Lnterference  with  Conduct  of  Election.  —  In  the  absence  of 
statutory  provision  therefor  the  courts  have  no  authority  to  interfere  in  any 
way  with  the  conduct  of  an  election.  Matters  arising  out  of  the  election 
must  be  determined  alone  by  the  tribunal  constituted  by  the  legislature  for 
that  purpose.1 

k.  Determination  of  Result  —  (1)  Count,  Return,  and  Canvass.— 
Questions  incident  to  the  count  of  the  ballots  and  the  return  and  canvass 
thereof  have  been  treated  elsewhere  in  this  work.2 

(2)  Vote  Necessary  to  Adoption.  — The  statutes  vary  in  their  provisions  as 
to  the  vote  necessary  to  the  adoption  of  the  questions  submitted.  And  where 
the  statute  calls  for  a  "  majority"  vote,  the  decisions  are  not  uniform  as  to 
what  is  intended  —  whether  a  majority  of  the  votes  actually  cast  at  the  elec- 
tion, or  a  majority  of  all  persons  entitled  to  vote,  whether  present  and  voting 
or  not  voting.3  In  some  jurisdictions  the  registration  books  are  regarded  as 
prima  facie  evidence  of  the  whole  number  of  voters  in  the  district,4  while  in 
other  jurisdictions,  where  the  question  of  adoption  is  submitted  at  a  general 
election,  the  whole  number  of  votes  cast  at  such  election  will  be  considered 
prima  facie  as  constituting  the  whole  number  of  legal  voters  in  the  district.5 
Such  evidence  cannot  be  rebutted  by  proof  of  the  number  of  votes  cast  at  a 
preceding  election.6 

Rule  of  Construction.  —  In  determining  whether  a  statute  requires  a  majority 
of  all  the  voters  voting  at  a  general  election  to  vote  for  its  adoption  or  whether 
a  majority  of  all  the  votes  cast  on  the  proposition  is  sufficient,  the  whole  of 
the  statute  is  to  be  considered.7 

Tie  Vote.  —  Under  a  statute  authorizing  the  granting  of  liquor  licenses  in 
case  a  majority  of  the  votes  cast  shall  be  in  favor  thereof,  a  tie  vote  is  insuffi- 
cient to  authorize  the  issuance  of  a  license,  where  prior  to  the  election  the 
status  was  against  license.8 

/.  Order  or  Proclamation  Declaring  Result  of  Election  —  (1)  In 
General.  — The  local-option  laws  generally  provide  that  the  officers  or  board 
authorized  to  determine  the  result  of  the  election  shall  make  an  order  or  proc- 
lamation declaring  the  result,  and,  in  case  the  vote  is  in  favor  of  adoption, 
declaring  the  provisions  of  the  law  to  be  in  force  in  the  territory  for  which 
the  election  was  held. 

1.  Caldwell  v.  Barrett,  73  Ga.  604,  holding 
that  a  court  of  equity  would  not  enjoin  a  can- 
vassing board  from  declaring  the  result  of  an 
election. 

2.  See  the  title  Elections,  vol.  10,  p.  734  et 
seq.;  and  see  specifically  Underwood  v.  Fair- 
field County,  67  Conn,  411;  Blake  v.  Walker, 
23  S.  Car.  517. 

Reference  to  Committee.  —  Rigsbee  v.  Durham, 
98  N.  Car.  81. 

The  Findings  of  a  Board  Authorized  to  Canvass 
the  returns  of  a  local-option  election  are  prima 
facie  evidence  of  the  facts  found,  but  are  not 
conclusive.  Calaveras  County  v.  Brockway, 
30  Cal.  326. 

3.  For  a  full  discussion  of  this  question,  see 
the  definition  Majority,  post,  and  references 
there  given.  And  see  the  following  cases: 
Dexter  v.  Raine,  10  Ohio  Dec.  (Reprint)  25,  18 
Cine.  L.  Bui.  61  ("  majority  of  the  votes  cast  " 
means  a  majority  of  the  votes  cast  on  the  ques- 
tion); Howland  v.  San  Joaquin  County,  109 
Cal.  152  ("  assent  of  two-thirds  of  the  qualified 
electors  thereof  voting  at  an  election  to  be 
held  for  that  purpose  ");  Rush  v.  Com.,  (Ky. 
1898)47  S.  W.  Rep.  586  ("  majority  of  votes 
cast  at  said  election  ");  Jones  v.  Com.,  (Ky. 
1898)  47  S.  W.  Rep.  328;  Neighbors  v.  Com., 
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(Ky.  1888)  9  S.  W.  Rep.  718,  10  Ky.  L.  Rep. 

594- 

When  Several  Questions  Are  Submitted.  —  See 

the  definition  Majority,/^/,  paragraph  Sev- 
eral Questions  Determined  at  One  Election. 

4.  Registration  Books  as  Evidence.  —  Rigsbee 
v.  Durham,  98  N.  Car.  81. 

5.  Number  of  Votes  Cast  at  General  Election.  — 
People  v.  Garner,  47  111.  246;  People  v.  VViant, 
48  111.  263;  Melvin  v.  Lisenby,  72  111.  63,  22 
Am.  Rep.  141. 

Where  Law  Makes  No  Provision  for  Ascertaining 
Number  of  Voters.  —  Where  an  ordinance  re- 
quires the  approval  of  a  "  majority  of  the 
voters  of  the  city  r  town,"  but  makes  no  pro- 
vision for  ascertaining  the  number  of  persons 
who  are  qualified  to  vote  at  the  election  except 
as  they  appear  and  vote,  a  majority  of  the 
votes  cast,  being  in  favor  of  its  adoption,  will 
be  deemed  sufficient.  Taylors.  McFadden,  84 
Io<*a  262. 

6.  Melvin  v.  Lisenby,  72  111.  63,  22  Am. 
Rep.  141. 

7.  See  generally  the  cases  cited  in  the  defini- 
tion Majority,  post,  and  see  the  title  Statutes. 

8.  Tie  Vote.  —  Temmick  v.  Owings,  70  Md. 
246;  McNeely  v.  Morganton,  125  N.  Car.  375. 
See  also  the  title  Elections,  vol.  10,  p.  760. 
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(2)  Time  of  Making.  —  It  may  be  stated  as  a  general  rule  that  statutory 
directions  as  to  the  time  of  doing  acts  required  by  the  local-option  laws  to  be 
done  prior  to  the  holding  of  the  election  are  mandatory,  while  noncompliance 
with  such  provisions  as  to  acts  required  to  be  done  thereafter  will  not  be 
allowed  to  defeat  the  result  of  an  election.  Hence,  where  a  statute  requires 
that  the  order  declaring  the  result  shall  be  made  at  a  designated  time,  failure 
to  make  it  at  such  time  will  not  invalidate  the  election,  but  it  may  be  made 
at  a  subsequent  time.1  But  where  the  act  provides  for  the  lapse  of  a  certain 
length  of  time  after  adoption  before  the  proclamation  declaring  the  law  to 
be  in  force  shall  be  made,  the  making  of  a  proclamation  before  the  lapse  of 
the  prescribed  time  is  of  no  effect.8 

Failure  to  Declare  Result  of  Second  Election.  —  Where  a  law  provides  that  after  its 
adoption  it  shall  remain  in  force  in  the  territory  adopting  until  at  a  second 
election  a  majority  of  the  voters  shall  vote  otherwise,  the  failure  to  declare 
thr  result  of  a  second  election  held  in  the  territory  in  which  the  law  had  been 
previously  adopted,  and  which  also  resulted  in  favor  of  adoption,  does  not 
suspend  the  operation  of  the  law.3 

(3,  Form  and  Contents  —  (a)  In  General.  —  When  the  statute  prescribes  what 
facts  shall  be  stated  in  the  order  or  resolutions  declaring  the  result  of  an  elec- 
tion, and  further  provides  that  such  order  or  a  transcript  thereof  shall  be  evi- 
dence that  the  law  is  in  force,  a  resolution  not  stating  the  facts  required  by  the 
statute  is  insufficient  evidence  of  the  fact  of  adoption.4 

(b  Recitals  as  to  Giving  Notice  of  Election.  —  Where  the  statute  provides  that  an 
order  declaring  the  result  of  an  election  shall  be  prima  facie  evidence  that  all 
the  provisions  of  the  law  in  regard  to  notice  and  holding  the  election  have 
been  complied  with,  it  s  not  necessary  that  the  order  should  recite  that  the 
notices  of  the  holding  of  the  election  were  given.5 

(c)  Recitals  as  to  Territory.  —  An  order  declaring  the  result  of  a  local-option 
election  held  for  an  entire  county  need  not  recite  that  an  election  was  held  in 
the  various  election  precincts  of  the  county*.6 

A  Misdescription  of  the  Territory  for  which  the  election  was  held  will  not  make 
the  law  inoperative  where  the  whole  record  shows  clearly  what  territory  was 
meant. 7 

(d)  Recitals  as  to  Number  of  Votes  Cast.  —  Where  an  election  is  held  in  a  territory 
embracing  more  than  one  voting  precinct,  it  is  not  necessary  that  the  order 
declaring  the  result  of  the  election  should  set  out  the  number  of  votes  cast 
for  and  against  adoption  in  each  of  the  precincts.  It  is  sufficient  if  the  order 
recites  the  number  of  votes  cast  for  and  against  adoption  in  the  whole  terri- 
tory.8 Recitals  as  to  the  whole  number  of  votes  cast  will  be  disregarded, 
where  it  appears  from  the  whole  instrument  that  such  recital  is  a  clerical 
error.9 

(e)  Recitals  as  to  Time  During  Which  Law  Shall  Be  in  Force.  —  The  order  declaring 
the  result  of  an  election  and  that  the  law  has  been  adopted,  when  such  is  the 
case,  need  not  recite  that  it  shall  be  in  force  in  the  territory  until  another 
election  shall  have  resulted  otherwise,  though  such  be  the  provision  of  the 
law.10 

(f)  Recital  of  Exceptions  of  statute.  —  Where  the  law  excepts  from  its  prohibitory 
feature  the  sale  of  liquor  under  some  circumstances,  an  order  declaring  the 

1.  Time  of  Making. —  Burge,  32  Tex.     W.  Rep.  980. 

Crim.  459.  7.  Loveless  v.  Slate,  40  Tex.  Crim.  131. 

2.  Exp.  Dalton,  27  N.  Bruns.  426.  See  also  8.  Barker  v.  State,  (Tex.  Crim.  1898)  47  S. 
Ex  p.  Doherty,  27  N.  Bruns.  405.  W.  Rep.  980;  Armstrong  v.  State,  (Tex.  Crim. 

3.  Decker  v  State,  39  Tex.  Crim.  20.  1898)  47  S.  W.  Rep.  1006. 

4.  People  ?'.  Murphy,  93  Mich.  41.  9.  Clerical  Error  in  Recital.  —  Ex  p.  Burrage, 
Mere  Tabulated  Statement  of  Votes  Cast  Insuffi  26  Tex.  A  pp.  35. 

cient.  —  Steward  v.  Peyton,  77  Ga.  668.  10.  Lipari  v.  Stale.  19  Tex.  App.  431;  Arm- 

5.  Bruce  v.  State,  36  Tex.  Crim.  53.  strong  v.  State,  (Tex.  Crim.  1898)  47  S.  W. 

6.  Barker  v.  State,  (Tex.  Crim.  1898)  47  S.  Rep.  1006. 
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result  of  an  election  and  prohibiting  the  sale  of  liquor  need  not  recite  the 
exceptions  enumerated  in  the  statute.1 

(g)  Description  of  Law  under  Which.  Election  Was  Held.  —  The  fact  that  the  order 
does  not  correctly  describe  the  act  under  which  the  election  was  held  does  not 
invalidate  it.a 

(4)  Conclusiveness  of  Order.  —  In  some  jurisdictions  the  order  cannot  be 
collaterally  attacked.3  In  other  jurisdictions  it  is  regarded  merely  as  being 
prima  facie  correct  and  open  to  collateral  attack.4 

(5)  Publication  —  (a)  In  General.  —  Provisions  requiring  publication  of  the 
order  or  proclamation  declaring  the  result  of  an  election  are  mandatory,  and 
are  generally  held  to  be  conditions  precedent  to  the  operative  effect  of  the 
election.5  A  publication  properly  made  is  not  invalidated  by  a  subsequent 
publication  improperly  made.6  Where  the  order  as  published  is  a  substantial 
copy  of  the  order  declaring  the  result,  it  is  sufficient.7 

(b)  Time  of  Publication.  —  Where  the  statute  requiring  publication  does  not 
require  that  it  be  made  within  any  particular  time,  it  must  be  made  within  a 
reasonable  time.  What  constitutes  a  reasonable  time  depends  upon  the  facts 
and  circumstances  of  each  case.8 

(c)  Designation  of  Newspaper.  —  Where  the  statute  provides  that  the  publication 
shall  be  made  in  a  newspaper  to  be  designated  by  a  certain  board  or  officer, 
a  publication  in  a  paper  not  so  designated  is  insufficient  to  make  the  law 
operative.9 

(d)  Interruption  of  Publication  by  Injunction.  —  Where  the  statute  prescribes  publi- 
cation for  a  certain  number  of  successive  weeks,  a  suspension  of  publication 
by  injunction  will  not  render  ineffectual  a  publication  completed  as  soon  as 
the  injunction  is  dissolved.10 

(e)  Proof  of  Publication.  —  The  local-option  law  of  at  least  one  state  provides 
that  the  fact  of  publication  shall  be  entered  by  the  county  judge  on  the 
minutes  of  the  Commissioners'  Court,  and  the  entry  thus  made  or  a  copy 


\.  Recital  of  Exceptions  of  Statute.  —  Ex  p. 

Perkins,  3+  Tex.  Crim.  429;  Bruce  v.  State,  36 
Tex.  Crim.  53;  Chapman  v.  Stale,  37  Tex. 
Crim.  167;  Loveless  7y.  State,  (Tex.  Crim.  1899) 
49  S.  VV.  Rep.  602;  Zollicoffer  v.  State,  (Tex. 
Crim.  1897)  38  S.  W.  Rep.  775;  Armstrongs. 
State,  (Tex.  Crim.  1898)  47  S.  W.  Rep.  1006. 
But  see  Suele  v.  State,  19  Tex.  App.  425. 

What  Constitutes  Enumeration  f  Exceptions. 
—  An  order  which  rerites  that  the  sale  is 
"  absolulely  prohibited  except  for  the  pur- 
poses and  under  the  regul  tions  prescribed  by 
law  "  is  suffi  iently  -pednc  and  definite  as  to 
the  enumeratio  oi  the  xceptions  to  render 
the  adoption  operati  in  the  district.  Exp. 
Burrage,  26  Tex.  App.  35. 

2.  Barker  v.  State  (Tex.  Crim.  1898)  47  S. 
W.  Rep.  980. 

3.  Collateral  Attack.  —  Ciouse  v.  State  57  Md. 
3?7;  Conrad  v.  State,  70  Miss.  733;  Cain  v. 
Davie  County,  6  N.  Car  8;  Simpson  v. 
Meckleburg  County,  84  N.  Car.  158;  Rigsbee 
v.  Durham,  98  N.  Car.  81;  State  v.  Emery,  98 
N.  Car.  768;  State  v.  Cooper.  101  N.  Car.  684. 
See  also  Combs  v.  State,  81  Ga.  78  ;  Wood- 
ard  v.  State,  103  Ga.  496. 

4.  See  Prather  v.  Stale,  12  Tex.  App.  401; 
Irish  v.  State,  34  Tex.  Crim.  130;  Segars  v. 
State,  35  Tex.  Crim.  45;  Kelley  v.  State,  37 
Tex.  Crim.  220;  Lambert  v.  State,  37  Tex. 
Crim.  232;  Bowman  v.  State,  38  Tex.  Crim.  14. 

The  making  of  an  order  does  not  operate  to 
cure  a  defect  in  the  antecedent  proceedings 


Curry  v.  State,  28  Tex.  App.  475.  But  it 
places  the  burden  of  showing  the  existence  of 
such  defect  on  ihe  person  attacking  the  validity 
of  the  election.  Bowman  v.  State,  38  Tex. 
Crim.  14;  Chapman  v.  Slate,  37  Tex.  Crim. 
167;  Allen  v.  State.  Tex.  Crim.  1900)  59  S.  \V. 
Rep.  264. 

Presumption  as  to  Correctness  of  Certificate.  — 

Neighbors  v.  Com.,  (Ky.  188S)  9  S.  W.  Rep. 
71S,  10  Ky.  L.  Rep.  594;  People  v.  Hamilton, 
42  N.  Y.  App.  Div.  212. 

5.  Publication  of  Order.  —  Toole  v.  State,  SS 
Ala.  158.  See  also  Olmstead  v.  Crook,  89  Ala. 
228:  Tones  v.  State,  38  Tex.  Crim.  533. 

Notice  by  Municipality.  —  When  the  law  pro- 
vides that  the  "  municipal  bodv  ordering  such 
election  shall  publish  the  result  of  such  elec- 
tion," a  notice  of  the  result  signed  by  the 
mayor,  in  accordance  with  an  ordinance,  is 
sufficient.    State      Dugan,  no  Mo.  138. 

Verbal  Proclamation  Held  Sufficient.  —  Mackin 
v.  State,  62  Md.  244. 

6.  Wright  v.  State,  36  Tex.  Crim.  35. 

7.  Barker  v.  State,  (Tex.  Crim.  1898)  47  S. 
W.  Rep.  980. 

8.  Time  of  Publication.  —  State  v.  Weeks,  38 
Mo.  App.  566. 

Delay  Held  Not  to  Be  Unreasonable.  —  See 
State  v.  Mackin,  51  Mo.  App.  299. 

9.  Moran  v.  Darby,  97  Mich.  186. 

10.  Interruption  of  Publication  by  Injunction. — 
McDaniel  v.  State,  32  Tex.  Crim.  16;  Exp. 
Brown,  35  Tex.  Crim.  443. 
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thereof  is  declared  to  be  prima  facie  evidence  of  the  fact  of  publication.1  In 
the  absence  of  such  an  entry,  the  burden  is  on  the  state  to  show  that  the 
order  has  been  published  as  required  by  law.3  In  such  case  it  may  be  proven 
in  any  legal  manner,  as  by  the  production  of  the  papers  in  which  it  was  pub- 
lished, in  conjunction  with  the  testimony  of  the  publisher.3  No  time  for  I  In- 
making  of  such  certificate  of  publication  being  specified  in  the  statute,  it  may 
be  made  by  a  successor  of  the  judge  sitting  at  the  time  of  the  publication  1 
and  subsequent  to  the  commission  of  the  offense  on  the  trial  of  which  it  is 
introduced.5 

(6)  Filing  with  Officer  Authorized  to  Issue  Licenses.  —  Under  a  statute  mak- 
ing it  the  duty  of  the  town  clerk  to  file  a  certified  copy  of  the  statement  of 
the  result  with  the  county  treasurer  for  his  guidance  in  issuing  liquor  licenses, 
a  mere  memorandum  of  the  result  is  insufficient  to  authorize  the  treasurer  to 
refuse  to  issue  a  license.0 

m.  Contest  and  Review — (i)  Jurisdiction.  —The  local-option  laws 
usually  provide  for  contests  before  some  tribunal  designated  therein,  or 
before  a  tribunal  designated  by  the  general  election  laws.7 

(2)  Manner  of  Contesting.  —  When  the  law  provides  the  manner  in  which 
elections  may  be  contested,  the  manner  prescribed  is  exclusive,8  and  the  con- 
test must  be  conducted  in  accordance  with  the  manner  prescribed.9 

(3)  Who  May  Contest.  —  Generally  any  citizen  residing  in  the  territory 
may  maintain  the  contest.101  It  has  been  held  that  where  "no  one  but  a  free- 
holder can  be  heard  to  ask  for  and  obtain,  or  oppose  and  defeat,  the  election," 
onl3'  freeholders  can  contest  the  validity  of  the  election,  notwithstanding  all 
lawful  voters  are  entitled  to  vote  thereat.11  In  order  to  authorize  one  to  main- 
tain certiorari  to  review  the  validity  of  the  proceedings  incident  to  the  holding 
of  a  local-option  election,  he  must  have  an  individual  interest  in  the  subject- 
matter  affected  by  the  election.12 

1.  Proof  of  Publication.  —  Rev.    Stat.  Tex. 
(1895),  art.  3391. 

Form  of  Entry.  —  See  Ladwig  v.  State,  40  Tex. 
Critn.  585. 

It  Should  Show  the  Date  of  the  publication  of 
the  order  putting  prohibition  in  force,  since 
until  such  order  has  been  published  the  law 
does  not  become  operative.  Loveless  v.  State, 
40  Tex.  Crim.  221. 

2.  Burden  of  Showing  Publication.  —  Jones  v. 
State,  38  Tex.  Crim.  533;  Armstrong  v.  State, 
(Tex.  Crim.  1898)  47  S.  W.  Rep.  981;  Aston  v. 
State,  (Tex.  Crim.  1899)  49  S.  W.  Rep.  393; 
Akin  v.  State,  14  Tex.  App.  142;  Loveless  v. 
State,  40  Tex.  Crim.  221. 

3.  Proof  by  Production  of  Papers.  —  Jones  v. 
Stati.,  38  Tex  Crim.  533. 

Evidence  Held  Inadmissible  to  Prove  Publica- 
tion.—  Toole  v.  State,  88  Ala.  158. 

4.  Barham  v.  State,  (Tex.  Crim.  1899)  53  S. 
W.  Rep.  109. 

5.  Crockett  v.  State,  40  Tex.  Crim.  173; 
Matkins  v.  State,  (Tex.  Crim.  1900)  58  S.  W. 
Rep.  108;  Casey  v.  State,  (Tex.  Crim.  1900)  59 
S.  W.  Rep.  884. 

6.  Memorandum  Held  Insufficient.  —  People  v. 
Hamilton,  (County  Ct.)  27  Misc.  (N.  Y.)  308, 
affirmed  42  N.  Y.  App.  Div.  212.  But  see 
People  v.  Foster,  (Supm.  Ct.  Spec.  T.)  27  Misc. 
(N.  Y.)  576. 

In  the  former  case,  which  was  an  applica- 
tion to  compel  the  officer  to  issue  a  license 
the  cause  was  continued  for  the  purpose  of 
letting  the  town  clerk  file  a  certified  copy  of 
the  result  of  the  election. 
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7.  For  remedies  in  election  cases  generally 
in  the  absence  of  specific  statutory  provision 
as  to  contests,  see  the  title  Elections,  vol.  10, 
p.  79b  ct  seq. 

For  a  full  treatment  of  the  procedure  in 
statutory  election  contests,  see  the  title  Elec- 
tions in  the  Encyc.  of  Pl.  and  Pr.,  vol.  7, 
P-  376. 

Effect  of  Failure  to  Provide  for  Contest.  —  Schul- 
herr  v.  Bordeaux,  64  Miss.  59. 

Power  of  County  Court  to  Determine  Contest.  — 
Freeman  v.  Lazarus,  61  Ark.  247.  See  also 
Drake  v.  Drewry,  109  Ga.  399. 

Board  of  Election  Contests.  —  Wilson  v.  llines, 
99  Ky.  221. 

8.  Manner  Prescribed  Is  Exclusive.  —  Ex  /. 
Mayes,  39  Tex.  Crim.  36. 

9.  Scoville  v.  Calhoun,  76  Ga.  263. 

10.  Caldwell  v.  Grider,  88  Ala.  421;  Freeman 
v.  Lazarus,  61  Ark.  247. 

Persons  Authorized  to  Besist  Contest  Cannot  Con- 
test.—  Locke  v.  Garnett,  (Ky.  1897)  42  S.  W. 
Rep.  918. 

Effect  of  Statute  Authorizing  Contest.  —  The 
fact  that  the  statute  gives  to  any  qualified 
voter  of  a  district  the  right  to  contest  the  valid- 
ity of  the  election  does  not  bar  one  prosecuted 
for  violating  it  after  an  alleged  adoption  from 
showing  that  the  necessary  steps  for  adoption 
were  not  taken.  Curry  v.  State,  28  Tex.  App. 
475- 

11.  Tharpe  v.  Hardison,  69  Ga.  280. 

12.  Miller  v.  Jones,  80  Ala.  89;  Champion  v. 
Minnehaha  County,  5  Dak.  416.  See  also 
Exp.  McCullough,  51  Ark.  159. 
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(4)  Appeal  —  Final  Judgment.  —  In  a  Kentucky  case  it  has  been  held  that 
a  board  of  election  contests  may  determine  the  constitutionality  of  the  law 
authorizing  the  election,  and  a  decision  by  it  that  the  law  is  unconstitutional, 
and  that  the  election  is  therefore  void,  is  a  final  judgment  from  which  an 
appeal  will  lie.1 

V.  Operation  and  Effect  —  1.  In  General.  —  The  effect  and  construction 
of  a  law  which  by  its  terms  is  to  be  operative  only  on  its  adoption  by  the 
voters  of  a  city  cannot  be  affected  by  any  question  whether  the  voters  would 
have  adopted  it  had  its  true  construction  been  known  to  them  at  the  time 
of  its  adoption.2  A  statute  which  provides  for  local  prohibition  in  case  a 
majority  of  the  voters  should  vote  therefor,  but  which  provides  no  method  of 
voting  thereon  and  putting  prohibition  in  force,  has  been  held  to  authorize 
commissioners  of  excise,  elected  on  a  platform  opposed  to  the  issuance  of 
licenses,  to  refuse  to  issue  licenses.3 

2.  When  in  Force.  —  Although  the  local-option  feature  of  an  act  is  not  to 
become  operative  until  adopted  by  the  people  as  in  the  act  provided,  those 
provisions  which  relate  to  the  manner  of  taking  the  sense  of  the  people  as  to 
its  adoption  are  operative  from  and  after  the  passage  of  the  act  by  the  legisla- 
ture.4 Where  the  statute  provides  that  the  local-option  feature  shall  be  in 
force  when  the  sense  of  the  people  of  the  territory  shall  have  been  expressed 
and  the  result  thereof  declared  in  a  certain  manner,  the  law  will  not  be  in 
force  until  such  provisions  have  been  complied  with.5 

3.  Sales  by  Druggists.  —  Some  local-option  laws  specifically  exempt  drug- 
gists from  their  operation,  unless  the  petition  for  election  and  notice  and 
order  for  election  specify  that  in  case  of  their  adoption  the  prohibitory  features 
thereof  shall  apply  to  sales  by  druggists.6  Where  the  law  contains  no  excep- 
tion in  favor  of  druggists,  its  adoption  operates  to  prohibit  the  sale  of  liquor 
for  medicinal  purposes  on  the  prescription  of  a  regular  physician,  though 
made  in  good  faith,  where  the  liquor  is  the  sole  article  prescribed.* 

4.  Territory  Affected  —  a.  Territory  Which  May  Adopt.  —  A  local- 
option  law  providing  that  it  may  be  adopted  by  the  qualified  voters  of  any 
town  refers  only  to  incorporated  towns  having  fixed  and  defined  limits.8 
A  provision  that  it  shall  apply  to  all  counties  except  those  where  prohibition 
is  already  in  force  by  reason  of  other  legislation  does  not  preclude  its  adoption 
in  counties  where  special  acts  regulate  but  do  not  prohibit  the  sale  of  liquors.9 

b.  Effect  of  Adoption— In  Minor  Subdivisions  of  Territory 
ADOPTING.  —  Where  a  statute  provides  for  the  submission  of  the  question  of 
adoption  to  the  voters  of  an  entire  county,  or  independently  thereof  to  the 
voters  of  the  minor  subdivisions  of  the  county,  the  result  of  the  election  in  the 
entire  county  governs  the  operation  of  the  law  in  the  subdivisions  thereof 

1.  Wilson  v.  Hines,  99  Ky.  221.  the  fact  that  the  act  has  been  adopted  in  a 

2.  French  v.  Teschemaker,  24.  Cal  518.  county  in  which  no  licenses  are  in  force  does 

3.  Prohibition  Made  Operative  by  Refusal  to  not  prevent  the  law  becoming  operative  at  the 
Issue  License. —  People  v.  Traman,  (Supm.  Ct.  time  when  such  licenses  would  expire  if  there 
Spec.  T.)  4  Misc.  (N.  Y.)  247;  People  v.  Excise  were  any  such.  Ex  p.  Farrell,  23  N.  Bruns. 
Com'rs,  (Supm.  Ct.  Spec.  T.)  4  Misc.  (N.  Y.)  467. 

547.    But  see  Martin  v.  Symonds,  (Supm.  Ct.  6.  Exemption  of  Druggists.  —  Storms  v.  Com., 

Spec.  T.)  4  Misc.  (N.  Y.)6;  People  v.  Board  of  (Ky.  1899)  49  S.  W.  Rep.  451. 

Excise,  (County  Ct.)  13  Misc.  (N.  Y.)  537.  Local-option  Law  Applies  When  Conditions  of 

4.  State  v.  Perry  County,  5  Ohio  St.  497.  Exceptions  in  Favor  of  Druggists  Are  Not  Complied 

5.  Com.  v.  Day,  (Ky.  1893)238.  W.  Rep.  193;  With.  —  People  v.  Murphy,  93  Mich.  41. 
Akin  v.  State,  14  Tex.  App.  142;  Snearley  v.  7.  Sales  by  Druggists.  —  Eastham  v.  Com., 
State,  40  Tex.  Crim.  507.    See  also  supra,  this  (Ky.   1899)   49  S.    \V.    Rep.    795.    See  also 
title,  Adoption  of  Law  by  Voters  or  Inhabitants  the  title  Intoxicating  Liquors,  vol.   17,  p. 
of    Territory    Affected — Elections — Order  or  355. 

Proclamation  Declaring  Result  of  Election.  8.  Exp.  Tummins,  32  Tex.  Crim.  117. 

Under  the  Canada  Temperance  Act  providing  Iowa  Statute  Not  Applicable  Solely  to  Towns 

that  upon  adoption  by  the  voters  the  act  shall  Constituting  Separate  Election  Districts.  —  Hill  *, 

be  in  force  afler  the  date  on  which  the  annual  Gleisner,  (Iowa  igoo1)  84  N.  W.  Rep.  511. 

or  semiannual  licenses  then  in  force  expire,  9.  Granthaim  v.  State,  89  Ga.  121. 
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when  the  latter  do  not  hold  separate  elections  to  determine  whether  the  law 
shall  be  in  force  in  the  particular  subdivision.1  Under  the  statutes  of  some 
states  the  result  of  the  election  in  the  larger  territory,  if  in  favor  of  license, 
governs  only  those  subdivisions  thereof  which  have  voted  for  license,2  and  the 
former  rule  applies  only  in  case  the  result  of  the  county  election  was  in  favor 
of  prohibition.3  An  adoption  by  the  county  merges  a  prior  adoption  by  a 
subdivision  thereof  in  the  former,  and  in  charging  a  violation  of  the  local- 
option  law  the  adoption  should  be  alleged  as  of  the  date  of  the  county  election.4 

c.  Territory  to  Which  Question  May  Be  Resubmitted.  —  When  a 
statute  provides  that  after  the  lapse  of  a  specified  time  the  question  of  revok- 
ing an  order  declaring  prohibition  to  be  in  force  by  virtue  of  a  prior  adoption 
may  be  submitted,  the  resubmission  must  be  to  the  voters  of  the  entire  territory 
embraced  in  the  former  election.5  Under  other  statutes  providing  forthe  sub- 
mission of  the  question  of  adoption  to  the  voters  of  specified  political  districts 
or  subdivisions  thereof,  and  further  providing  that  elections  shall  not  be  held 
oftener  than  at  specified  periods,  the  fact  that  an  election  has  been  held  in  a 
district  does  not  preclude  the  holding  of  an  election  in  a  subdivision  thereof 
after  the  expiration  of  the  time  limited.0  So  a  subdivision  of  territory  which 
has  adopted  a  special  local-option  law  may  be  authorized,  by  a  subsequently 
enacted  general  local-option  law,  to  vote  on  the  question  of  the  adoption  of 
the  general  law  irrespective  of  the  action  of  the  balance  of  the  territory  of 
which  it  forms  a  component  part  and  in  which  the  special  law  has  been 
adopted.7 

d.  Effect  of  Change  of  Boundaries.  —  The  formation  of  a  new  dis- 
trict out  of  the  territory  of  a  district  which  has  adopted  a  local-option  law 
does  not  affect  the  operation  of  the  law  throughout  all  of  the  territory  which 
adopted  it,  and  it  is  in  force  in  both  the  old  and  the  new  districts.8  Nor  does 
the  detaching  of  a  part  of  the  territory  of  a  district  which  has  adopted  the  law 
and  the  addition  thereof  to  other  territory  affect  the  operation  of  the  law  in 
the  residue  thereof;9  and  it  seems  that  in  such  case  the  law  would  continue 
to  be  operative  in  the  territory  detached.10 

Addition  of  Territory.  — -  The  addition  of  territory  to  a  district  which  has 
adopted  the  provisions  of  a  local-option  law  renders  the  territory  so  annexed 
subject  to  the  operation  of  the  law,  though  the  people  thereof  have  not  voted 
thereon.11 

1.  City  Subject  to  Besult  of  County  Election.  —  an  election  is  held  in  territory  which  had  pre- 
Smith  v.  Patton,  (Ky.  1893)  45  S.  VV.  Rep.  459.      viously  adopted  the  provisions  of  a  local-option 

Town  Subject  to  Result  of  County  Election.  —  law  putting  prohibition  in  force,  and  the  sec- 
Tatum  v.  State,  79  Ga.  176.  ond  election  also  results  against  the  sale,  the 

When  City  Holds  Separate  Election.  —  Cole  v.  local-option  law  will  be  deemed  in  force  by 
Com.,  101  Ky.  151.  virtue  of  the  first  election,  and  in  prosecutions 

2.  Siloam  Springs  v.  Thompson,  41  Ark.  456.  for  offenses  committed  subsequent  to  the  sec- 
See  also  Ex  p.  Cox,  28  Tex.  App.  537;  Aaron  ond  election  proof  of  the  result  of  the  first 
v.  State,  34  Tex.  Crim.  103.  election  is  sufficient  to  show  that  prohibition 

Adoption  by  Subdivision  Effectual  Though  Bal-      is  in  force  in  the  territorv.    Leftwich  v.  State, 
ance  of  County  Opposed.  —  Wliisenhunt  v.  State,      (Tex.  Crim.  1900)  55  S.  W.  Rep.  571. 
18  Tex.  App.  491;  Woodlief  v.  State,  21  Tex.         6.  Resubmission  to  Part  of  Territory  After  Lapse 
App.  412.  of  Specified  Time.  —  Com.  v.  Nelson,  (Ky.  1900) 

Subdivision  in  Which  Prohibition  Is  in  Force  57  S.  W.  Rep.  495.  See  also  Police  Jury  v. 
May  Vote  at  County  Election.  —  Kimberly  v.  Mansfield,  49  La.  Ann.  796;  Natchitoches  v. 
Morris,  10  Tex.  Civ.  App.  592.  Natchitoches,  49  La.  Ann.  641. 

3.  Ex  p.  Fields,  39  Tex.  Crim.  50.  7.  Lafferty  v.  Huffman,  99  Ky.*8o;  Com.  v. 
Under  the  law  of  Texas  as  it  was  before  1893,      Hardin  County  Ct.,  99  Ky.  188. 

an  election  was  authorized  in  a  precinct  of  a         8.  Formation  of  New  District  Out  of  Territory 
county  though  the  law  had  been  adopted  in  the     Adopting  —  Higgins  v.  Stale,  64  Md.  419. 
whole  county.    Lad  wig  v.  State,  40  Tex.  Crim.        9.  Effect  of  Detaching  Part  of  Territory  Adopt- 
585;  Whisenhunt  v.  State,  18  Tex.  App.  491.         ing.  —  Jones  v.  State,  67  Md.  256. 

4.  Raby  v.  State,  (Tex.  Crim.  1900)  57  S.  W.  10.  Law  Operative  in  Detached  Territory.— 
ReP-  °5i-  Prestwood  v.  State,  88  Ala.  235. 

5.  Resubmission.  —  Cald  well  z/.  Grider,  88  Ala.  11.  Addition  of  Territory.— Hackney  v.  Leake, 
42liaCom-      King'  86  Ky-  436,  91  Ga-  *4i.    See  also  Drummond  v.  Lowery, 

Effect  of  Adoption  on  Resubmission.  —  Where     88  Ga.  716. 
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e.  Effect  of  Change  of  Name  of  District.  — A  change  of  the  name 
of  a  subdivision  in  which  a  local-option  law  has  been  adopted  does  not  in  any- 
way affect  the  operation  of  the  law  therein.1 

5.  Effect  of  Adoption  on  Prior  Laws  —  in  General.  —  The  mere  enactment  of  a 
local-option  law  by  the  legislature  does  not  suspend  the  operation  of  prior 
general  laws  or  of  ordinances  made  in  pursuance  thereof.  The  local-option 
law  has  no  effect  in  a  given  territory  before  its  adoption  by  the  people  of  such 
territory.2 

Effect  on  Inconsistent  Laws.  —  The  adoption  of  a  local-option  law  operates  to 
suspend,  in  the  territory  adopting  it,  the  provisions  of  a  prior  general  law 
inconsistent  therewith,  and  prosecutions  cannot  be  maintained  for  subsequent 
violations  of  the  laws  so  suspended.3 

License  Laws.  —  Hence,  where  there  are  general  laws  in  force  which  prohibit 
the  sale  of  intoxicating  liquors  without  a  license  and  prescribe  penalties  for 
the  violation  thereof,  the  adoption  of  a  local  option  law  prohibiting  the  sale 
of  liquors  and  providing  a  penalty  for  the  violation  thereof  suspends  the 
operation  of  the  license  laws  during  the  time  of  the  adoption,  and  sales  with- 
out a  license  should  be  prosecuted  under  the  local-option  laws  and  not  under 
the  license  laws.4  In  some  jurisdictions  a  different  view  is  taken  of  the  effect 
of  adoption  of  local-option  laws  on  the  general  license  laws.  When  the  local- 
option  law  does  not  in  terms  prohibit  the  sale  of  liquors  in  the  territory  adopt- 
ing it,  but  rather  prohibits  the  issuance  of  licenses,  the  operation  of  the  general 
license  law  is  not  suspended  so  as  to  preclude  prosecution  thereunder.5 

Charter  Powers  of  Cities.  —  Likewise  the  adoption  of  a  local-option  law  super- 
sedes the  provisions  of  general  laws  or  special  charters  conferring  on  cities 
power  to  license  the  sale  of  liquor.6 

Adoption  Does  Not  Preclude  Prosecution  for  Prior  Violation.  —  But  the  adoption  of  the 
local-option  law  does  not  operate  to  preclude  a  prosecution,  after  its  adoption, 
for  an  offense  against  the  general  license  laws  committed  prior  to  its  adoption.7 

6.  Effect  of  Adoption  on  Unexpired  licenses.  —  When  the  local-option  law 


1.  Change  of  Name  of  District.  —  State  v. 
Cooper,  ioi  N.  Car.  684. 

2.  Local-option  Laws  Have  No  Effect  until 
Adopted.  —  Stale  v.  Smith,  26  Fla.  427;  Brown 
v.  Com.,  98  Ky.  652;  Hearn  v.  Brogan,  64 
Miss.  334. 

3.  Adoption  Suspends  Operation  of  Prior  Incon- 
sistent Law.  —  Com.  v.  Jarrell,  (Ky.  1887)  5  S. 
W.  Rep.  763;  State  v.  Yewell,  63  Md.  120; 
Ranch  v.  Com.  78  Pa.  Si.  490;  Rathburn  v. 
State,  88  Tex.  281;  Robertson  v.  State,  5  Tex. 
App.  155;  Exp.  Lynn.  19  Tex.  App.  293. 

In  Missouri  the  adoption  of  a  local-option  law 
does  not  supersede  the  act  concerning  drug- 
gists and  pharmacists.  State  v.  Kaufman,  45 
Mo.  App.  656;  State  v.  Williams,  38  Mo.  App. 
37;  Ex  p.  Swann,  96  Mo.  44;  State  v.  Bevans, 
52  Mo.  App.  130;  State  v.  Moore,  107  Mo. 
78. 

Use  of  Word  "  Repeal "  Instead  of  "  Suspend  " 
Criticised.  —  See  Butler  v.  State,  25  Fla.  347; 
Winterion  v.  State,  65  Miss.  238. 

4.  Florida.  —  Butler  v.  State,  25  Fla.  347; 
Stringer  v.  State,  32  Fla.  238;  Cason  v.  State, 
37  Fla.  331.  See  also  State  v.  Smith,  26  Fla. 
427;  Mernaugh  v.  Orlando,  41  Fla.  433. 

Kentucky.  —  Young  v.  Com.,  14  Bush  (Ky.) 
161. 

Minnesota.  —  State    v.   Hanley,    25  Minn. 

429. 

Mississippi.  —  State  v.  Vandenburg,  (Miss. 
1900)  28  So.  Rep.  835;    Norton  v.  State,  65 


Miss.  297.  See  also  Hearn  v.  Brogan,  64  Miss. 
334- 

Missouri.  —  State  v.  Beam,  51  Mo.  App.  36S. 
See  also  Ex  p.  Swann,  96  Mo.  44. 

Texas.  —  Gibson  v.  State,  34 Tex.  Crim.  218. 
See  also  Tatum  v.  State,  79  Ga.  176. 
Adoption  as  Defense  to  Prosecution  under  License 
Law.  —  When,  in  a  prosecution  for  a  violation 
of  a  license  law,  the  defendant  seeks  to  defend 
on  the  ground  that  the  license  law  has  been 
suspended  by  the  adoption  of  the  provisions 
of  the  local-option  law,  he  has  the  burden  of 
showing  that  the  adoption  was  legal.  Donald- 
son v.  State,  15  Tex.  App.  25. 

5.  Where  Local-option  Law  Prohibits  Issuance 
of  License.  —  Territory  v.  Pratt,  6  Dak.  483; 
Garner  v.  State,  8  Blackf.  (Ind.)  568;  State  v. 
Smiley,  101  N.  Car.  709;  Webster  v.  Com.,  S9 
Va.  154. 

In  Arkansas  the  sale  of  liquor  in  a  district 
which  has  adopted  the  provision  of  the  local- 
option  law  is  by  statute  made  punishable 
under  either  the  license  laws  or  the  local- 
option  law.  Mazzia  v.  State,  51  Ark.  177; 
Hanlon  v.  State,  51  Ark.  186. 

6.  Charter  Powers  of  Cities.  —  Cooper  v.  Shcl 
ton,  97  Ky.  232.  See  also  Minnehaha  County 
v.  Champion,  5  Dak.  433;  Garrett  v.  Aby,  47 
La.  Ann.  61S. 

7.  People  v.  Wade,  101  Mich.  89;  Winterton 
v.  State.  65  Miss.  238.  But  see  Wheeler  f. 
State,  64 Miss.  462. 
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prohibits  the  sale  of  liquor  and  contains  no  exception  in  regard  to  unexpired 
licenses,  its  adoption  operates  to  revoke  such  licenses.1 

VI.  Amendment  of  Law  After  Adoption.  —  The  legislature  has  no  power 
to  amend  a  local-option  law  so  as  to  extend  the  time  within  which  it  may  be 
resubmitted  to  the  voters  of  a  district  which  had  adopted  it  prior  to  the 
amendment,  thus  depriving  the  voters  of  the  power  to  revoke  the  adoption  at 
the  expiration  of  the  time  limited  by  the  law  in  force  when  they  adopted  it. 
Such  amendment  operates  only  in  districts  which  had  not  adopted  the  law  at 
the  time  of  its  passage,  or  in  such  districts  as  hold  an  election  thereafter.2  Nor 
can  the  legislature,  after  adoption,  amend  the  law  so  as  to  impose  penalties  for 
its  violation  which  are  more  onerous  than  those  prescribed  by  the  act  at  the  time 
of  its  adoption.  Of  course  such  amendment  would  operate  in  distiicts  adopting 
the  law,  either  by  original  submission  or  resubmission,  after  its  enactment.3 
Persons  who  are  excepted  from  the  prohibitory  features  of  the  local-option 
law,  under  certain  conditions  and  restrictions,  do  not  acquire  any  such  vested 
right  to  sell,  under  the  conditions  prescribed  by  the  law  in  force  at  the  time 
of  its  adoption,  as  to  preclude  the  legislature  from  thereafter  imposing 
additional  conditions,  to  be  operative  in  territory  which  had  previously 
adopted  the  law.4  The  amendment  of  the  law  in  regard  to  the  manner  of 
holding  the  elections  thereunder  does  not  in  any  way  affect  elections  held 
prior  thereto.5 

VII.  Repeal  and  Revocation  —  1.  Repeal  by  Legislative  Enactment.  — 

Where  the  provisions  of  a  local-option  law  have  been  adopted  in  certain  terri- 
tory, the  subsequent  legislative  enactment  of  a  law  applicable  to  such  territory 
which  is  inconsistent  with  the  local-option  law  operates  to  repeal  the  latter,6 
unless  it  expressly  excepts  from  its  operation  the  territory  in  which  the  local- 
option  law  has  been  adopted.7  But  the  enactment  of  a  general  local-option 
law  containing  no  repealing  clause  will  not  operate  to  repeal  a  local  law  unless 
their  provisions  are  irreconcilable.8 

2.  Revocation  by  Inhabitants  of  Territory.  —  Generally,  local-option  laws 
provide  that  after  the  lapse  of  a  certain  time  the  inhabitants  of  the  territories 


1.  State  v.  Cooke,  24  Minn.  247,  31  Am. 
Rep.  344;  Kimberly  v.  Morri6,  10  Tex.  Civ. 
App.  592;  Robertson  v.  State,  12  Tex.  App. 
541;  Exp.  Lynn,  19  Tex.  App.  293;  Gibson  v. 
State,  34  Tex.  Crim.  218.  See  also  the  title 
Intoxicating  Liquors,  vol.  17,  p.  263. 

In  Kentucky  the  adoption  is  held  not  to  work 
a  revocation  of  the  unexpired  license;  and 
where  a  license  was  issued  on  the  day  preced- 
ing an  election  held  for  the  purpose  of  voting 
on  the  question  of  adoption,  the  fact  that  the 
licensee  knew  that  the  election  was  to  take 
place  was  held  not  to  affect  his  right  to  sell 
under  it  until  its  expiration.  Watts  v.  Com., 
78  Ky.  329.  But  a  mere  application  for  a 
license  made  prior  to  the  adoption  does  not 
authorize  the  issuance  of  a  license  after  adop- 
tion. Dearen  v.  Taylor  County  Ct.,  98  Ky. 
135- 

Express  Saving  Clause  Extends  Only  to  Rights 
by  Virtue  of  Licenses  Already  Issued.  —  Menken 
v.  Atlanta,  78  Ga.  668;  Mabra  v.  Atlanta,  78 
Ga.  679. 

2.  Amendment  After  Adoption.  —  Dawson  v. 
State,  25  Tex.  App.  670.  But  see  Wynne  v. 
Williamson,  94  Ga.  603. 

3.  Robinson  v.  State,  26  Tex.  App.  82;  Law- 
hon  v.  State,  26  Tex.  App.  101.  See  also  Mc- 
Elroy  v.  State,  39  Tex.  Crim.  529. 

4.  May  Impose  Occupation  Tax  on  Druggists.  — 
Snearley  v.  State,  40  Tex.  Crim.  507,  dis- 

19  C.  of  L. — 33  5 


tivguishing  Ex  p.  Bains,  39  Tex.  Crim.  62.  See 
also  the  title  Occupation,  Business,  and  Priv- 
ilege Taxes. 

May  Impose  on  Druggists  Duty  to  Report  Sales. 
■ — People  v.  Henwood,  123  Mich.  317. 

5.  Aaron  v.  State,  34  Tex.  Crim.  103. 

6.  See  generally  the  title  Statutes. 
Repeal  by  General  Prohibitory  Law.  —  Ex  p. 

Pierce,  87  Ala.  1 10. 

Repeal  by  Subsequent  Act  Authorizing  Granting 
of  Licenses. —  Vunger  v.  State,  78  Md.  574. 

Repeal  in  Cities  by  Grant  to  Council  of  Power  to 
License. —  Tabor  v.  Lander,  94  Ky.  237.  See 
also  Com.  v.  Bogie,  (Ky.  1886)  1  S.  W.  Rep. 
532. 

Effect  of  Repeal  on  Acquired  Privileges.  —  When 
a  local-option  liquor  law  is  repealed  and  a  new 
one  is  enacted,  imposing  other  conditions 
precedent  to  the  right  to  sell  liquors,  the  repeal 
divests  the  privilege  conferred  by  a  compli- 
ance with  the  repealed  law,  and  one  desiring 
to  sell  liquors  must  comply  with  the  new  con- 
ditions.   West  v.  Bishop,  no  Iowa  410. 

7.  Express  Exception  of  Prior  Law.  —  State  v. 
Cathey,  41  Ark.  308. 

Exception  to  Be  Operative  Only  in  Case  of  Defeat 
of  Prohibition.  —  Com.  v.  Neason,  (Ky.  1899)  5° 
S.  W.  Rep.  66. 

8.  Repeal  of  Local  by  General  Act.  —  McG  ruder 
v.  State,  83  Ga.  616;  Com.  v.  Weller,  14  Bush 
(Ky.)  218,  29  Am.  Rep.  407. 
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which  have  adopted  their  provisions  may  vote  on  the  question  whether  they 
shall  continue  in  force.  In  such  case  the  rules  governing  the  original  sub- 
mission are  applicable.  In  the  absence  of  statutory  authority  for  the  holding 
of  a  second  election  the  people  have  no  power  to  revoke  the  operation  of 
the  law.1 

3.  Effect  of  Revocation  on  Prior  Violations.  —  In  Texas  it  is  held  that,  in  the 
absence  of  statutory  provisions  to  the  contrary,2  the  revocation  of  a  local- 
option  law  by  the  people  of  a  territory  which  had  previously  adopted  its  pro- 
visions precludes  a  subsequent  prosecution  for  a  violation  of  the  local-option 
law  committed  prior  thereto,3  and  such  a  revocation  pending  an  appeal  from 
a  conviction  annuls  the  conviction.*  In  Kentucky,  on  the  other  hand,  it  is 
held  that  a  revocation  by  the  voters  of  their  former  action  in  adopting  the  law 
does  not  repeal  the  law  so  as  to  preclude  a  subsequent  prosecution  for  an 
offense  committed  during  the  time  when  the  law  was  in  force.5 

VIII.  PROSECUTIONS  —  Sale  of  Liquors  in  Local-option  Territory.  —  In  prosecutions 
for  violation  of  local-option  laws,  the  question  what  constitutes  a  sale  of 
intoxicating  liquors,  as  well  as  the  determination  of  the  place  where  the  sale 
was  made,  become  material  matters  of  inquiry.  Such  questions  have  been 
treated  elsewhere  in  this  work.6 

Burden  of  Proof.  —  In  most  jurisdictions,  in  order  to  authorize  a  conviction  for 
violation  of  a  local-option  law,  the  state  must  allege  and  prove  that  the  law 
has  been  adopted  in  the  manner  prescribed.7  In  some  jurisdictions  the  mak- 
ing of  an  order  declaring  the  result  of  an  election  is  by  the  statute  made  prima 
facie  evidence  of  the  regularity  of  the  election.8  When  the  statute  provides 
that  the  local-option  law  shall  be  in  force  after  publication  of  the  order  declar- 
ing the  result  of  the  election,  the  burden  is  on  the  state  to  show  that  such 
order  was  published  prior  to  the  commission  of  the  offense  charged.9 

Judicial  Notice.  —  In  other  jurisdictions  the  courts  take  judicial  notice  of  the 
existence  and  adoption  of  a  local-option  law  in  a  particular  district.10  But  in 
most  jurisdictions,  while  the  courts  will  take  judicial  notice  of  the  provisions 
of  a  general  local-option  law,  they  will  not  take  notice  that  it  has  or  has  not 
been  adopted  in  a  particular  territory.11 


1.  Newton  v.  Ferrill,  98  Ga.  216. 

2.  Where  the  Statute  Contains  a  Saving  Clause, 

the  revocation  of  the  adoption  of  the  law  by  a 
vote  of  the  people  of  a  district  in  which  it  has 
been  previously  adopted  does  not  preclude 
prosecutions  for  violations  thereof  committed 
prior  to  its  revocation.  Loveless  v.  State, 
(Tex.  Crim.  1899)  49  S.  W.  Rep.  601. 

3.  Prosecutions  for  Prior  Violations. —  Halfin 
v.  State,  5  Tex.  App.  212;  Boone  v.  State,  12 
Tex.  App.  184. 

4.  Monroe  v.  State,  8  Tex  App.  343;  Fitze 
v.  State,  13  Tex.  App.  372;  Pinckard  v.  State, 
13  Tex.  App.  373;  Freese  v.  State,  14  Tex. 
App.  31;  Prather  v.  Slate,  14  Tex.  App.  453; 
Mulkey  v.  State,  16  Tex.  App.  53;  Whisenhunt 
v.  State,  18  Tex.  App.  491;  Woodlief  v.  State, 
21  Tex.  App.  412;  Wells  v.  State,  24  Tex.  App. 
230. 

5.  Com.  v.  Hoke,  14  Bush  (Ky.)  668;  Com. 
v.  Overby,  (Ky.  1899)  53  S.  W.  Rep.  36,  over- 
ruling Wooten  v.  Com.,  98  Ky.  468. 

6.  What  Constitutes  Sale  Within  Local-option 
Territory. — See  the  title  Intoxicating  Liquors, 
vol.  17,  pp.  297,  300. 

7.  State  Must  Prove  Adoption.  —  Cook  v.  State, 
25  Fla.  698;  Randall  v.  Tillis,  (Fla.  1901)  29  So. 
Rep.  540;  Norton  v.  State,  65  Miss.  297;  Bry- 
ant v.  State,  65  Miss.  435;  Prather  v.  State.  12 
Tex.  App.  402;  Akin  v.  State,  14  Tex.  App. 
142;  Donaldson  v.  State,  15  Tex.  App.  25;  Mc- 
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Millan  v.  State,  18  Tex.  App.  375:  Stall  worth 
v.  State,  18  Tex.  App.  378;  Carnes  v.  State,  23 
Tex.  App.  449. 

8.  Order  Declaring  Result  Prima  Facie  Evidence 
of  Valid  Election.  —  State  v.  Searcy,  39  Mo.  App. 
393;  Bruce  v.  State,  36  Tex.  Crim.  53;  Chap- 
man v.  State,  37  Tex.  Crim.  167;  Shields  v. 
State,  38  Tex.  Crim.  252;  Ex  p.  Schilling,  38 
Tex.  Crim.  287;  Bowman  v.  State,  38  Tex. 
Crim.  14. 

9.  Burden  of  Proving  Publication  of  Order.  — 

State  v.  Searcy,  39  Mo.  App.  393;  Akin  v. 
State,  14  Tex.  App.  142;  Loveless  v.  State,  40 
Tex.  Crim.  221. 

10.  Judicial  Notice  of  Fact  of  Adoption. — Combs 
v.  State,  81  Ga.  780;  Woodard  v.  State,  103 
Ga.  496;  Rauch  v.  Com.,  78  Pa.  St.  490;  Savage 
i>.  Com.,  84  Va.  582;  Thomas  v.  Com.,  90  Va. 
Q2;  Hargrave  v.  Com.,  (Va.  1895)  22  S.  E.  Rep. 
3T4. 

In  Mississippi  the  courts  are  by  statute  re- 
quired to  take  judicial  notice  of  the  adoption 
of  a  local-option  law  in  the  county  in  which 
they  sit.    State  v.  Bertrand,  72  Miss.  516. 

11.  Alabama.  —  Grider  v.  Tally,  77  Ala.  422, 
54  Am.  Rep.  65. 

Kentticky. —  Com.  v.  Green,  98  Ky.  21; 
Taylor  v.  Com.,  (Ky.  1897)  40  S.  W.  Rep.  383. 
Maryland.  —  Whitman  v.  State,  80  Md.  410. 
Michigan.  —  People  v.  Murphy.  93  Mich.  41. 
Missouri.  —  State  v.  Mackin,  41  Mo.  App.  99. 
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Definitions. 


Question  for  Court.  —  The  question  whether  the  evidence  shows  a  local-option 
law  to  be  in  force  in  a  particular  district  is  for  the  court,  and  not  for  the  jury.1 


LOCAL  STATUTES.  —  See  the  title  STATUTES. 

LOCATE  —  LOCATED  —  LOCATION.  —  To  locate  is  defined  as  "  to  place  ;  to 
set  in  a  particular  spot  or  position  ;  to  select,  survey,  and  settle  the  bound- 
aries of  a  particular  tract  of  land,  or  to  designate  a  particular  portion  of  land 
by  limits;  to  designate  and  determine  the  place  of."2    The  word  "location" 


Noith  Carolina.  —  State  v.  Sorrell,  98  N.  Car. 
738. 

Texas.  —  Donaldson  v.  State,  15  Tex.  App. 
25;  Lovvery  v.  State,  (Tex.  Crim.  1896)  34  S. 
W.  Rep.  956. 

See  also  the  title  Judicial  Notice,  vol.  17,  p. 
931- 

1.  Question  of  Adoption  for  Court.  —  People  v. 
Bennett,  107  Mich.  430;  State  v.  Beam,  51  Mo. 
App.  368;  State  v.  Searcy,  39  Mo.  App.  393, 
affirmed  ill  Mo.  236.  But  see  Frickie  v-.  State, 
39  Tex.  Crim.  254. 

2.  Locate.  —  Murdock  v.  Memphis,  7  Coldw. 
(Tenn.)  501,  quoting  Webster's  Diet.;  Moule  v. 
Macedon,  etc..  Plank  Road  Co.,  (County  Ct.)  6 
How.  Pr.  (N.  Y.)38;  Nashville,  etc.,  R.  Co.  v. 
Jones,  2  Coldw.  (Tenn.)  595. 

Locate  is  defined  as  "  to  place,"  "  to  set  in 
a  particular  spot  or  position,"  and  located 
as  "placed,"  "situated,"  "fixed  in  place." 
Moule  v.  Macedon,  etc.,  Plank  Road  Co., 
(Counly  Ct.)  6  How.  Pr.  (N.  Y.)39;  Godfrey  v. 
Wright,  8  Okla.  151. 

"  The  ordinary  meaning  of  the  words  '  to 
locate  '  is  'to  ascertain  and  determine  the  place 
of.'  "    Foster  v.  Park  Com'rs,  133  Mass.  332. 

Located  —  Built.  —  A  statute  provided  that  it 
should  be  the  duty  of  road  commissioners  of 
those  townships  in  which  a  county  bridge 
should  be  located  to  make  all  embankments 
and  repairs  necessary  to  make  such  bridge  ac- 
cessible to  the  public.  It  was  held  that  the 
statute  did  not  apply  to  the  original  construc- 
tion of  the  bridge,  but  to  subsequent  repairs, 
the  word  located  being  used  in  the  sense  of 
"  built."  Westfield  v.  Tioga  County,  150  Pa. 
St.  155. 

Located  Held  8ynonymous  with  "  Erected  or  Put 
Up,"  —  Moule  v.  Macedon,  etc.,  Plank  Road 
Co.,  (County  Ct.)  6  How.  Pr.  (N.  Y.)  37. 

Contra. —  But  in  Waldron  v.  Manier,  82  111. 
553,  it  was  held  that  a  contract  to  locate  a 
depot  within  a  certain  time  did  not  require  the 
erection  of  a  depot  building  within  the  time. 
And  in  Murdock  v.  Memphis,  7  Coldw.  (Tenn.) 
501,  it  was  said:  "  Cases  may  arise  in  which 
it  is  evident  that  parties  have  used  the  word 
locate  to  express  the  completion  of  the  enter- 
prise or  structure  located;  but  such  is  not  the 
usual  force  of  the  word,  and  there  is  nothing 
to  show  that  the  parties  have  used  it  in  that 
sense  in  this  instance." 

Location  of  Corporation.  —  A  statute  provided 
that  articles  of  incorporation  should  state  the 
name  and  location  of  the  corporation.  It  was 
held  that  this  did  not  authorize  them  to  fix  the 
place  where  its  principal  office  should  be.  The 
court  said:  "  Our  statute  does  not  authorize 
the  articles  to  contain  the  '  principal  office  '  of 
the  company,  but  only  its  location.  That 
word  is  not  the  same  in  language  or  meaning 


as  the  words  '  principal  office  or  place  of  busi- 
ness.' If  required  to  say  what  the  word  loca- 
tion here  means,  I  would  say  it  probably 
means  that  its  name  shall  be  localized,  as  in 
this  case  the  '  Steamship  Company  '  is  made 
wrongly,  by  its  location,  the  '  Milwaukee 
Steamship  Company.'  "  Milwaukee  Steam- 
ship Co.  v.  Milwaukee,  83  Wis.  598. 

Same — Exemption.  (See  also  the  title  Ex- 
emption (from  Taxation),  vol.  12,  p.  266.)  — 
An  act  of  the  legislature  exempted  from  taxa- 
tion all  property  of  institutions  of  learning, 
"  including  the  real  estate  on  which  the  insti- 
tutions are  located,  not  leased  by  such  institu- 
tion, or  otherwise  used  with  a  view  to  profits.'" 
It  was  held  that  a  tract  of  land  across  a  street, 
of  the  usual  width,  from  a  much  larger  tract 
upon  which  the  buildings  or  institutions  of  a 
corporation  were  situated,  was  not  exempt  un- 
der this  provision.  Presbyterian  Theological 
Seminary  v.  People,  101  111.  581. 

National  Banks.  —  In  Manufacturers'  Nat. 
Bank  v.  Baack,  2  Abb.  (U.  S.)  238,  8  Blatchf. 
(U.  S.)  143,  Blatchford,  J.,  said.  "  It  is  quite 
apparent  from  all  these  statutory  provisions 
that  Congress  regards  a  national  banking  asso- 
ciation as  being  located  at  the  place  specified 
in  its  organization  certificate.  If  such  place  is 
a  place  in  a  state,  the  association  is  located  in 
that  state.  It  is  indeed  located  at  but  one 
place  in  the  state,  but  when  it  is  so  located,  it 
is  regarded  as  located  in  the  state."  See  also 
Davis  v.  Cook,  9  Nev.  145.  And  see  the  titles 
Citizenship,  vol.  6,  p.  14;  National  Banks; 
National  Corporations;  and  Encyc.  of  Pl. 
and  Pr.,  title  Removal  of  Causes,  vol.  18, 
p.  150. 

Cattle  Chute.  —  The  conductor  of  a  freight 
train  was  injured  by  being  carried  against  a 
cattle  chute.  The  jury  found  specially  a  nega- 
tive answer  to  the  question  whether  the  plain- 
tiff knew  or  had  means  of  knowing  "  the 
existence  and  location  of  the  cattle  chute  in 
question."  It  was  held  that  sin<:e  both  the 
words  "  existence  "  and  location  were  used  in 
the  question,  it  must  be  taken  to  refer  to  exact 
location  or  distance  from  the  track;  and  that 
the  verdict  was  sustained  by  the  evidence, 
although  it  clearly  appeared  from  the  plaintiff's 
own  testimony  that  he  had  a  general  knowledge 
of  the  existence  of  the  cattle  chute.  The  court 
said:  "Location,  by  itself,  as  used  in  the  ques- 
tion, would  have  imported  substantially  the 
same  as  '  existence,'  by  itself."  Dorsey  v. 
Phillips,  etc.,  Constr.  Co.,  42  Wis.  604. 

Schoolhouse.  —  By  Rev.  Stat.  Maine,  in  force 
in  1872,  c.  11,  §  32,  it  was  provided  that  if 
more  than  one-third  of  the  voters  present  and 
voting  objected  to  the  proposed  location  of  a 
schoolhouse,  the  municipal  officers,  upon  cer- 
tain conditions  therein  named,  might  decide 
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is  often  applied  to  denote  the  act  of  selecting  and  marking  out  the  line  upon 

where  the  schoolhouse  should  be  placed.  By 
section  33  of  the  same  act  other  and  distinct 
powers  were  conferred  upon  the  municipal 
officers,  viz.,  to  lay  out  a  schoolhouse  lot,  not 
exceeding  forty  square  rods,  and  to  appraise 
the  damages.  By  section  34  of  the  act  it  was 
provided  that  if  an  owner  was  aggrieved  with 
the  location  of  the  lot  or  damages  awarded,  he 
might  within  one  year  apply  to  the  county 
commissioners  and  have  the  matter  tried  by 
a  jury,  who  might  change  the  location  and 
assess  the  damages.  The  question  arose 
whether  location  referred  to  the  place  decided 
upon  as  in  section  32,  or  to  the  laying  out  re- 
ferred to  in  section  33.  It  was  held  that  the 
word  referred  to  the  laying  out  mentioned  in 
section  33,  and  not  to  the  place  designated. 
Jordan  v.  School  Dist.  No.  8,  60  Me.  540. 

"Locate  and  Lay  Out"  Parks.  —  See  Lay  — 
Laying  Out,  vol.  18,  p.  590;  Laid  Our,  vol. 
18,  p.  128.  And  see  Foster  v.  Park  Com'rs, 
133  Mass.  333. 

Permanency.  —  In  reference  to  certain  state 
institutions  the  Colorado  Constitution  provides 
that  "  the  location  of  said  institutions,  as  well 
as  all  gifts,  grants,  and  appropriations  of 
money  and  property,  real  and  personal,  here- 
tofore made  to  said  several  institutions,  are 
hereby  confirmed  to  the  use  and  benefit  of  the 
same  respectively."  In  construing  this  pro- 
vision the  court  said:  "  This  is  an  awkwardly 
constructed  sentence,  but  we  think  it  suffi- 
ciently indicates  an  intention  to  fix  the  location 
of  the  several  institutions  specified,  perma- 
nently at  the  points  named.  The  word  loca- 
tion in  this  section  is  used  in  its  ordinary 
sense,  and  in  the  same  sense  as  used  in  section 
2  of  the  article,  namely,  '  in  the  sense  of  situa- 
tion with  respect  to  place.'  The  use  of  the 
word  location  in  the  only  other  sense  in  which 
it  could  have  any  legal  meaning  or  effect 
would  be  unusual,  and,  having  reference  to 
the  rest  of  the  sentence,  unnecessary."  State 
Institutions,  9  Colo.  627. 

Land.  (See  also  the  title  Public  Lands.)  — 
In  Cunningham  v.  Browning,  1  Bland  (Md.) 
330,  it  was  said:  "  When  speaking  of  the 
location  of  a  line,  an  idea  of  the  place  of  a 
certain  longitudinal  extension,  limit,  or  bound- 
ary is  presented  to  the  mind;  but  in  contem- 
plating that  subject,  we  form  no  idea  of  space, 
or  any  superficial  extent.  We  can,  however, 
have  no  other  idea  of  the  location  of  a  tract 
of  land  than  that  it  is  a  space,  a  superficial 
extension,  an  area,  a  surface  comprehended 
within  certain  confines.  The  word  location, 
in  reference  to  a  tract  of  land,  must,  therefore, 
always  be  attended  with  these  ideas.  It  is  a 
place  of  greater  or  less  extent.  It  may  be  a 
small  lot,  or  it  may  be  spread  out  to  an  extent 
of  many  hundreds  of  acres."  See  also  Denn 
v.  Jones,  26  Md.  462;  Blaen  Avon  Coal  Co.  v. 
McCulloh,  59  Md.  414. 

H.  made  application  for  a  survey  of  all  the 
public  domain  of  the  G.  island,  and  also  for 
the  location  of  certain  land  scrip  on  the  shoals 
and  reefs  adjoining  and  in  front  of  G.  city. 
He  afterwards  conveyed  by  deed  "  all  legal 
and  equitable  rights  and  privileges  and  titles 
to  any  and  all  locations  made  "  by  him  on  G. 
island.    It  was  held  that  the  word  location 


was  directly  applicable  to  the  applications  by 
H.  for  all  the  public  domain  on  G.  island  and 
the  shoals  and  reefs  in  front  of  G.  city.  Robin- 
son v.  Jones,  2  Tex.  Civ.  App.  316. 

Same  —  Complete  Location.  —  A  statute  passed 
for  the  relief  of  owners  of  certain  lands  lost 
through  eanhquakes  authorized  such  owners 
to  locate  a  like  extent  of  land  on  any  of  the 
public  lands  of  the  territory.  It  was  held  that 
the  term  location  meant  a  complete  location, 
and  that  a  location  became  complete  upon  the 
return  by  the  surveyor  of  the  certificate  and 
plat  to  the  office  of  the  recorder,  to  be  by  him 
recorded.  Hot  Springs  Cases,  92  U.  S.  698,  3 
Cent.  L.  J.  612. 

Same  —  Location  and  Appropriation  Distin- 
guished.—  In  Lux  v.  Ilaggin,  69  Cal.  363,  it 
was  said:  "  The  term  location  has  been  very 
generally  applied  to  occupations  of  portions  of 
the  public  domain,  while  diverters  of  waters 
have  been  called,  and  throughout  the  elaborate 
briefs  of  counsel  herein  are  called,  '  appropri- 
ators.'  " 

Same  —  Indian  Treaty.  —  A  treaty  with  the 
Creek  tribe  of  Indians  directed  that  twenty- 
nine  sections  of  land  might  be  located,  and  pat- 
ents therefor  might  issue  to  such  persons, 
being  Creeks,  as  they  should  be  assigned  to 
by  the  Creek  tribe.  It  was  held  that  the  loca- 
tion was  the  mode  by  %vhich  the  proper  execu- 
tive officer  determined  that  the  choice  of  land 
made  by  the  Creek  tribe  was  approved,  and 
that  the  lands  were  not  subject  to  other 
claims.    Johnson  v.  McGehee,  I  Ala.  186. 

Mining  Claim.  (See  also  the  title  Mines  and 
Mining  Claims,  and  see  Lode,  post.)  —  In 
Mantle  v.  Noyes,  5  Mont.  290,  it  was  said: 
"A  lode  mining  claim  is  a  definite,  distinct, 
and  certain  tract  or  parcel  of  land,  the  same  as 
is  a  farm  or  a  town  lot;  and  a  location  accord- 
ing to  law,  and  the  record  thereof,  is  the  title 
by  which  it  is  held  and  owned." 

The  word  location,  as  used  in  the  mining 
laws  of  the  White  Pine  district  of  Nevada, 
means  the  aggregate  of  ground  claimed  as  a 
mine,  and  not  the  interest  of  a  single  share- 
holder. Leet  v.  John  Dare  Silver  Min.  Co.,  6 
Nev.  218. 

"  Incident  to  a  location  is  the  right  of  pos- 
session."   Tibbitts  v.  Ah  Tong,  4  Mont.  539. 

Same  —  Surface.  —  In  Talbott  v.  King,  6 
Mont.  102,  it  was  said:  "  The  location  is  a 
claim  to  the  exclusive  possession  of  the  surface 
ground,  as  well  as  to  the  veins  and  deposits 
beneath  the  surface  within  the  boundaries  of 
the  location."  See  also  Golden  Fleece  Gold, 
etc.,  Min.  Co.  v.  Cable  Coneol.  Gold,  etc.,  Min. 
Co.,  12  Nev.  329;  Gleeson  v.  Martin  White 
Mining  Co..  13  Nev.  456. 

Same  —  Claim  and  Location.  —  In  St.  Louis 
Smelting,  etc.,  Co.  v.  Kemp,  104  17.  S.  649,  it 
was  said:  "A  mining  claim  is  a  parcel  of  land 
containing  precious  metal  in  its  soil  or  rock. 
A  location  is  the  act  of  appropriating  such 
parcel  according  to  certain  established  rules. 
*  *  *  .If  the  miner  has  only  the  ground 
covered  by  one  location,  his  mining  claim 
and  location  are  identical,  and  the  two  desig- 
nations may  be  indiscriminately  used  to  de- 
note the  same  thing.  But  if  by  purchase  he 
acquires  the  adjoining  location  of  his  neighbor, 
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which  a  railroad,  canal,  or  highway  is 

that  is,  the  ground  which  his  neighbor  has 
taken  up,  and  adds  it  to  his  own,  then  his  min- 
ing claim  covers  the  ground  embraced  by  both 
locations,  and  henceforth  he  will  speak  of  it  as 
his  claim."  See  also  Poire  v.  Wells,  6  Colo. 
406;  Territory  v.  Mackey,  8  Mont.  173. 

In  Del  Monte  Min.,  elc,  Co.  v.  Last  Chance 
Min.,  etc.,  Co.,  171  U.  S.  74,  it  was  said: 
"  That  which  is  located  is  called  in  section  2320 
[Rev.  Stat.  U.  S.]  and  elsewhere  a  '  claim  '  or 
a  '  mining  claim.'  Indeed,  ihe  words  '  claim  * 
and  location  are  used  interchangeably.  This 
location  does  not  come  at  the  end  of  Ihe  pro- 
ceedings, to  define  that  which  has  been  ac- 
quired after  all  contests  have  been  adjudicated. 
The  location,  the  mere  making  of  a  claim, 
works  no  injury  to  one  who  has  acquired  prior 
rights." 

Same  —  Location  and  Settlement.  —  In  Collins 
v.  Bubb,  73  Fed.  Rep.  739,  it  was  said:  "  Tb.2 
mode  of  appropriating  mining  ground  is  de- 
scribed by  the  word  location,  and  throughout 
the  public  land  laws  the  words  '  settlement '' 
and  '  entry  '  are  made  use  of  to  describe  the 
mode  of  acquiring  non-mineral  lands.  Chotard 
v.  Pope,  12  Wheat.  (U.  S.)  586.  And  the  words 
'exploration,'  'occupation,'  location,  and  'pur- 
chase 1  are  used  to  describe  the  mode  of  acquir- 
ing rights  to  mining  claims." 

1.  Railroads.  (See  also  the  titles  Highways, 
vol.  15,  p.  357;  Railroads;  Turnpikes. )  — 
Ilickey  v.  Chicago,  etc.,  R.  Co.,  6  111.  App. 
179,  in  which  case  it  was  held  that  where  a 
city  had  authority  to  regulate  the  location  of 
railroad  tracks  within  its  corporate  limits,  it 
could  not  delegate  to  the  railroad  power  to 
locate  its  tracks  upon  or  over  the  streets. 

In  Chicago,  etc.,  R.  Co.  v.  Dunbar,  100  111. 
141,  it  was  said:  "  Some  criticism  is  indulged 
in  as  to  the  use  of  the  term  locate.  We  said. 
'  The  city  council  has  no  power  to  locate  a 
railroad.  *  *  *  The  power  of  the  council 
is  lo  provide  for  the  location  of  the  railroad  by 
the  railroad  company,  for  by  law  no  one  oiher 
than  the-  railroad  company  has  the  power  of 
location,'  etc.  It  is  obvious  from  the  context 
(upon  the  most  casual  reading)  that  the  word 
locate  is  here  used  in  its  primary  sense  — 
meaning  to  put  in  place.  The  council  may 
direct  what  the  location  must  be,  if  at  all,  but 
it  is  for  the  railroad  company,  in  such  case,  to 
make  the  location  or  put  the  track  in  the  place 
designated." 

Same  —  Construction.  —  Where  a  landowner 
releases  a  right  of  way,  "  the  damages  to  be 
assessed  when  the  road  is  located,"  the  dam- 
ages are  to  be  assessed  at  the  time  of  the  con- 
struction of  the  road,  if  the  testimony  shows 
that  the  damages  claimed  were  ascertainable 
only  upon  the  construction  of  the  road.  In 
such  a  case  its  technical  meaning  is  not  to  be 
given  to  the  word  located.  Hoffman  v.  Blooms- 
burg,  etc.,  R.  Co.,  157  Pa.  St.  175.  See  also 
Little  Miami  R.  Co.  v.  Naylor,  2  Ohio  St.  235. 

Same  —  Appropriation  —  Eminent  Domain. 
(See  also  the  title  Eminent  Domain,  vol.  ro,  p. 
1043.)  —  "The  act  of  location  is  at  the  same 
time  the  act  of  appropriation.  The  space  cov- 
ered by  the  line  as  located  is  thereby  seized 
and  appropriated  to  the  purposes  of  the  con- 
struction  and  operation  of  the  railroad  by 


)  be  constructed. 1 

virtue  of  the  power  of  eminent  domain,  and 
nothii.g  remains  to  be  done  except  to  compen- 
sate Ihe  owner."  Williamsporl ,  elc,  R.  Co. 
v.  Philadelphia,  etc.,  R.  Co.,  141  Pa.  St.  416, 
quoted  in  Hagner  v.  Pennsylvania  Schuylkill 
Valley  R.  Co.,  154  Pa.  St.  477.  See  also  Ab- 
bott v.  New  York,  etc.,  R.  Co.,  145  Mass.  450. 

In  Providence,  etc.,  R.  Co.'s  Petition,  17  R.- 
I.  336,  it  was  said:  "  It  is  true  that  the  pe- 
titioner did  not  acquire  the  right  to  use  the 
defendant  railroad  companies'  land  now  occu- 
pied by  it  by  condemnation,  but  simply  by 
oral  agreement  at  first,  and  finally  by  lease. 
But  this  fact,  as  it  seems  to  me,  does  not  ren- 
der the  road  any  the  less  a  located  road  than 
though  the  land  had  been  acquired  under  the 
power  of  eminent  domain.  If  this  is  not  so, 
then  no  railroad  can  be  said  to  be  located  as 
to  lands  over  which  it  runs  which  have  been 
obtained  by  deed,  by  license,  by  presctiption, 
or  by  perpetual  lease,  as  in  this  case.  It  can- 
not be,  I  think,  thst  the  legislature  intended 
to  use  the  plain  word  locate  in  any  such  tech- 
nical and  restricted  sense." 

Same — Change  of  Location.  —  A  statute  au- 
thorized a  railroad  company  to  locate  its  road 
within  a  certain  district.  It  was  held  that  the 
selection  of  a  route  and  the  assessment  of 
damages  did  not  exhaust  its  power  to  locate 
another  road,  as  these  acts  did  not  vest  any 
title  in  the  company  or  fix  any  liability  upon 
it.  Williams  v.  Odessa,  etc.,  R.  Co.,  7  Del.  Ch. 
3°3- 

Same  —  Select  and  Lay  Out.  —  A  statute  au- 
thorized a  company  to  lay  out  and  construct 
its  road.  It  was  contended  that  there  was  no 
authority  conferred  by  statute  upon  the  rail- 
road company  to  locate  ils  road.  The  court 
said.  "  These  provisions  do  not  use  the  word 
locate,  but  the  words  used  mean  the  same 
thing.  It  is  very  plain  that  if  the  route  be 
selected  and  laid  out,  and  the  road  constructed 
thereon,  the  railroad  will  surely  be  located. 
'Qui  h<rret  in  litera  haret  in  cottice.'  "  Chi- 
cago, etc.,  R.  Co.  v.  Dunbar,  100  111.  130. 

Same  —  Extension.  —  "  The  power  to  author- 
ize a  railway  '  to  extend  the  location  of  its 
tracks  '  may  be  held,  without  any  violence  of 
construction,  to  include  ihe  location  of  an 
additional  track,  not  connected  with  the  exist- 
ing tracks  except  by  the  tracks  of  another  rail- 
way corporation.  This  construction  is  in 
harmony  with  the  general  spirit  and  purpose 
of  ihe  statute."  South  Boston  R.  Co.  v.  Mid- 
dlesex R.  Co.,  121  Mass.  489. 

Turnpikes.  (See  also  the  title  Turnpikes.)  — 
A  statute  authorized  a  petition  to  the  board  of 
commissioners  of  a  county  through  which  a 
proposed  turnpike  "  is  or  may  be  located." 
Another  section  provided  that  the  assessors 
should  proceed  to  view  all  the  lands  within 
one  and  a  half  miles  of  such  road  on  either 
side  thereof  as  located.  In  construing  this 
statute  the  court  said:  "  Whilst  it  is  not 
necessary  that  ihe  road  should  be  located  be- 
fore the  petition,  yet  it  is  necessary  before  the 
assessors  can  proceed  to  the  intelligent  dis- 
charge of  their  prescribed  duties.  Such,  to 
our  minds,  is  the  plain  reading  of  the  statute. 
The  meaning  of  the  word  located  in  this  stat- 
ute is  the  selecting  and  defining  the  line  upon 
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Definitions. 


LOCATING.  —  See  note  I. 

LOCATIO  REI  —  LOCATIO  OPERIS  FACIENDI  —  LOCATIO  OPERIS  MER- 
CIUM  VEHENDARITM.  —  See  note  2. 
LOCATOR.  —  See  note  3. 
LOCOMOTIVE.  —  See  note  4. 

LOCO  PARENTIS.  (See  also  the  titles  Guardian  and  Ward,  vol.  15, 
p.  16;  Legacies  and  Devises,  vol.  18,  p.  704;  Parent  and  Child.)  — 
A  person  in  loco  parentis  to  a  child  is  one  who  means  to  put  himself  in  the 
situation  of  the  lawful- father  of  the  child,  with  reference  to  the  father's  office 
and  duty  of  making  provision  for  the  child  ;  5  a  person  assuming  the  parental 
character  and  discharging  the  parental  duties.6 

LOCUS.    (See  also  Situs.)  —  See  note  7. 

LODE.  (See  also  the  title  Mines  and  Mining  Claims.)  —  A  lode,  within 
the  meaning  of  the  United  States  mining  laws,  is  a  zone  or  belt  of  mineralized 
rock  lying  within  boundaries  clearly  separating  it  from  the  neighboring  rock.8 


which  the  road  is  to  be  constructed."  Turner 
v.  Thorntovvn,  etc.,  Gravel  Road  Co.,  33  Ind. 

3i°- 

Kelocate.  —  See  Relocate. 

1.  Locating.  —  "  Locating  is  the  act  of  select- 
ing and  designating  lands  which  the  person 
making  the  location  is  authorized  bylaw  to 
select."  Richmond  v.  Henrico  County,  83  Va. 
204,  quoting  Bouv.  L.  Diet.  See  also  Locate 
—  Located  —  Location,  ante,  p.  515. 

2.  Locatum  —  Locatio  Rei  —  Locatio  Operis 
Faciendi.  —  See  the  titles  Accession,  vol.  1,  p. 
247;  Bailments,  vol.  3,  p.  741;  Contracts  of 
Hire  (Law  of  Bailments),  vol.  7,  p.  299.  And 
see  Wingate  v.  Wingate,  11  Tex.  437;  Seymour 
v.  Brown,  19  Johns.  (N.  Y.)  46;  Wallace  v. 
Canaday,  4  Sneed  (Tenn.)  364,  70  Am.  Dec. 
250. 

3.  Claim  as  Locator.  (See  also  Claim,  vol.  6,  p. 
103.) —  Hollingsworth  v.  Barbour,  4  Pet.  (U.  S.) 
473- 

4.  Locomotive.  —  "A  stationary  engine  is 
not  a  locomotive  engine,  and  does  not,  accord- 
ing to  general  understanding,  use  locomotive 
steam.  Locomotive  steam  is  such  as  is  used 
in  a  locomotive  engine,  and  a  locomotive  en- 
gine is  one  which  moves  cars  by  its  own  for- 
ward and  backward  motion."  Stranahan  //. 
Sea  View  R.  Co.,  84  N.  Y.  314.  See  also 
Murphy  v.  Wilson,  52  L.  J.  Q.  B.  525. 

Power  Other  than  by  Locomotive.  —  An  act 
gave  the  right  to  construct  a  street  railway 
and  convey  passengers  "  by  any  power  other 
than  by  locomotive."  It  was  held  that  the 
words  "  by  any  power  other  than  by  locomo- 
tive "  might  be  construed  as  including  every 
present  known  power  of  locomotion  except 
steam.  Gillette  v.  Chester,  etc.,  R.  Co.,  2  Pa. 
Dist.  451. 

English  Highways  and  Locomotives  (Amend- 
ment) Act,  1878  (41  &  42  Vict.,  c.  77).  — In 
Packyns  v.  Preist,  7  Q.  B.  D.  313,  a  certain 
slyleof  tricycle  was  considered  a.  locomotive, 
within  section  38  of  the  Act.  For  an  instance 
of  a  locomotive  "  used  exclusively  for  agri- 
cultural purposes,"  within  section  32,  see  Ellis 
v.  Hulse,  23  Q.  B.  D.  24. 

5.  Loco  Parentis.  —  Bennet  v.  Bennet,  10  Ch. 
D.  477.  See  also  Exp.  Pye,  18  Ves.  Jr.  140; 
Powys  v.  Mansfield,  3  Myl.  &  C.  359,  367,  7 
L.  J.  Ch.  9;  Montagu  v.  Sandwich,  32  Ch.  D. 
537;  In  re  Hamlet,  38  Ch.  D.  190. 
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6.  Wetherby  v.  Dixon,  19  Ves.  Jr.  412. 

7.  Locus  in  Quo.  —  "  They  (the  woids  locus 
in  quo)  mean,  not  the  identical  place  where 
the  trespass  was  committed,  but  merely  the 
premises  described  in  the  writ,  and  can  bear 
no  other  construction."  Moor  v.  Campbell, 
15  N.  H.  211. 

8.  Lode — United  States.  —  Eureka  Consol. 
Min.  Co.  v.  Richmond  Min.  Co.,  4  Sawy.  (U. 
S.)  302,  8  Fed.  Cas.  No.  4.54S;  Montana  Cent. 
R.  Co.  v.  Migeon,  68  Fed.  Rep.  813;  Meyden- 
bauer  v.  Stevens,  78  Fed.  Rep.  790;  Book  v. 
Justice  Min.  Co.,  58  Fed.  Rep.  125;  Stevens  v. 
Williams,  1  McCrary  (U.  S.)  480;  Iron  Silver 
Min.  Co.  v.  Cheesman,  116  U.  S.  534,  13  Am. 
&  Eng.  Corp.  Cas.  552;  U.  S.  v.  Iron  Silver 
Min.  Co.,  128  U.  S.  680;  Davis  v.  Weibold, 
139  U.  S  507. 

California.  —  Gregory  v.  Pershbaker,  73 
Cal.  109. 

Dakota.  —  Duggan  v.  Davy,  4  Dak.  138. 

Montana.  —  Shreve  v.  Copper  Bell  Min.  Co., 
11  Mont.  335;  King  v.  Amy,  9  Mont.  565;  Mon- 
tana Coal,  etc.,  Co.  v.  Livingston,  21  Mont.  59. 

Utah.  —  Hayes  v.  Lavagnino,  17  Utah  1S5. 

See  also  Larkin  v.  Upton,  144  U.  S.  19;  Iron 
Silver  Min.  Co.  v.  Mike,  etc..  Gold,  etc.,  Min. 
Co.,  143  U.  S.  394;  Chambers  v.  Harrington, 
in  U.  S.  350;  Mt.  Diablo  Mill,  etc.,  Co.  v. 
Callison,  5  Sawy.  (U.  S.)  439;  Jupiter  Min. 
Co.  v.  Bodie  Consol.  Min.  Co.,  7  Sawy.  (U. 
S.)  97,  11  Fed.  Rep.  666;  Hyman  v.  Wheeler, 
29  Fed.  Rep.  347;  Doe  v.  Waterloo  Min.  Co., 
54  Fed.  Rep.  935;  Mining  Co.  v.  Mahler,  4  Mor. 
Min.  Rep.  390;  Armslrong  v.  Lower,  6  Colo. 
393,  58r;  Burke  v.  McDonald,  2  Idaho  1022; 
Upton  v.  Larkin,  7  Mont.  449;  Overman  Silver 
Min.  Co.  v.  Corcoran,  15  Nev.  147;  Harring- 
ton v.  Chambers,  3  Utah  94;  Bullion,  etc., 
Min.  Co.  v.  Eureka  Hill  Min.  Co.,  5  Utah  3,  14 
Am.  &  Eng.  Corp.  Cas.  152. 

"  A  vein  or  lode  authorized  to  be  located 
[under  the  United  States  mining  laws]  is  a 
seam  or  fissure  in  the  earth's  crust  filled  with 
quartz  or  with  some  other  kind  of  rock,  in 
place,  carrying  gold,  silver,  or  other  valuable 
mineral  deposits  named  in  the  statute."  It 
is  not  enough  to  discover  detached  pieces  of 
quartz  or  mere  bunches  of  quartz  not  in  place. 
The  lode,  however,  "  may  be  very  thin,  and 
it  may  be  many  feet  thick,  or  thin  in  places  — 
almost  or  quite  pinched  out,  in  miners'  phrase 
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LODGE.     (See  also  the  titles  BENEVOLENT  OR  BENEFICIAL  ASSOCIATIONS, 

vol.  3,  p.  1041 ;  Freemasons,  vol.  14,  p.  533;  Societies  and  Clubs.)  — A 
lodge  is  defined  to  be  a  secret  association,  as  of  Freemasons,  Odd  Fellows, 
and  the  like.1 

LODGE  — LODGER  — LODGING.  (See  also  the  titles  ELECTIONS,  vol.  10, 
p.  552;  Inns  and  Innkeepers,  vol.  16,  p.  505;  Landlord  and  Tenant, 
vol.  18,  p.  149;  Lateral  and  Subjacent  Support,  vol.  18,  p.  541;  Leases, 
vol.  18,  p.  593;  Sleeping-car  Companies;  and  see  Board,  vol.  4,  p.  589; 
TENEMENT.)  —  To  lodge  has  for  one  of  its  meanings  to  rest  or  to  dwell  for  a 


—  and  in  other  places  widening  out  into  ex- 
tensive bodies  of  ore.  So  also  in  places  it  may 
be  quite  or  nearly  barren,  and  at  other  places 
immensely  rich.  It  is  only  necessary  to  dis- 
cover a  genuine  mineral  vein  or  lode,  whether 
small  or  large,  rich  or  poor."  North  Noonday 
Min.  Cc.  v.  Orient  Min.  Co.,  6  Sawy.  (U.  S.) 
299,  1  Fed.  Rep.  530;  Jupiter  Min.  Co.  v.  Bodie 
Consol.  Min.  Co.,  11  Fed.  Rep.  675.  See  also 
Book  v.  Justice  Min.  Co.,  58  Fed.  Rep.  125; 
Montana  Cent.  R.  Co.  v.  Migeon,  68  Fed. 
Rep.  813. 

Under  the  United  States  mining  laws,  a 
lode  must  be  held  in  place  within  or  by  ad- 
joining country  rock,  and  it  must  be  impreg- 
nated with  some  of  the  minerals  or  valuable 
deposits  mentioned  in  the  Revised  Statutes. 
Meydenbauer  v.  Stevens,  78  Fed.  Rep.  79T. 

A  body  of  mineral  or  mineral-bearing  rock, 
in  the  general  mass  of  country  rock,  so  far  as 
it  may  continue  unbroken  and  without  inter- 
ruption, is  a  lode,  whatever  the  boundaries 
may  be.  Hyman  v.  Wheeler,  29  Fed.  Rep. 
347- 

Miners.  —  The  statute  contemplates  such 
lodes  and  veins  as  are  so  called  by  miners. 
Harrington  v.  Chambers,  3  Utah  94;  Hayes  v. 
Lavagnino,  17  Utah  185. 

Boundaries  and  Minerals.  —  In  Iron  Silver 
Min.  Co.  v.  Cheesman,  116  U.  S.  536,  the  trial 
court  charged  as  follows:  "  A  lode  or  vein  is 
a  body  of  mineral  or  mineral-bearing  rock, 
within  defined  boundaries  in  the  general  mass 
of  the  mountain.  In  this  definition  the  ele- 
ments are  the  body  of  mineral  or  mineral-bear- 
ing rock,  and  the  boundaries;  with  either  of 
these  things  well  established,  very  slight  evi- 
dence may  be  accepted  as  to  the  existence  of 
the  other.  A  body  of  mineral  or  mineral-bear- 
ing rock  in  the  general  mass  of  the  mountain, 
so  far  as  it  may  continue  unbroken  and  with- 
out interruption,  may  be  regarded  as 'a  lode, 
whatever  the  boundaries  may  be.  In  the  ex 
istence  of  such  body,  and  to  the  extent  of  it, 
boundaries  are  implied.  On  the  other  hand, 
with  well-defined  boundaries,  very  slight 
evidence  of  ore  within  such  boundaries  will 
prove  the  existence  of  a  lode.  Such  boundaries 
constitute  a  fissure,  and  if  in  such  fissure  ore 
is  found,  although  at  considerable  intervals, 
and  in  small  quantities,  it  is  called  a  lode  or 
vein."  This  charge  was  held  to  be  correct. 
See  also  Stevens  v.  Williams,  I  McCrary  (U.  S.) 
480;  Cheesman  v.  Shreeve,  40  Fed.  Rep.  787. 

Necessity  of  Presence  of  Metal.  —  In  Wheeler 
v.  Smith,  5  Wash.  708,  it  was  said:  "  In  our 
judgment  a  mining  claim,  whether  lode  or 
placer,  is  not  established  or  entitled  to  be 
patented  under  the  mineral  laws  of  the  United 
States  unless  it  contains  some  of  the  metals 


for  which  mining  works  are  prosecuted."  See 
also  U.  S.  v.  Iron  Silver  Min.  Co.,  128  U.  S. 
679. 

Lode  does  not  include  a  placer  mining  claim. 
Moxon  v.  Wilkinson,  2  Mont.  424. 

"Ore  Disseminated  at  Intervals,  or  found  in 
channels,  chutes,  cavities,  pockets,  or  other 
irregular  occurrences  at  intervals  in  quartzile, 
without  ote  connections  between  the  same,  is 
not  a  lode."  Cheesman  v.  Shreeve,  40  Fed. 
Rep.  789. 

Vein,  Lode,  and  Ledge  Nearly  Synonymous  in 
Meaning.  —  See  Iron  Silver  Min.  Co.  v.  Cheese- 
man,  2  McCrary  (U.  S.)  194;  Hays  v.  Lava- 
gnino, 17  Utah  185.  And  see  Ledge,  vol.  18, 
p.  703. 

More  than  One  Vein.  —  "A  lode  may  and 
often  does  contain  more  than  one  vein."  U. 
S.  v.  Iron  Silver  Min.  Co.,  128  U.  S.  680. 

Mining  District.  —  In  Mt.  Diablo  Mill,  etc., 
Co.  v.  Callison,  5  Sawy.  (U.  S.)  445,  17  Fed. 
Cas.  No.  9,886,  it  was  said:  "  It  never  was 
intended  in  that  case  [Eureka  Consol.  Min. 
Co.  z>.  Richmond  Min.  Co.,  4  Sawy.  (U.  S.) 
302,  8  Fed.  Cas.  No.  4,548],  to  hold  that  every 
metalliferous  zone  of  country  to  which  bound- 
aries could  be  found  must  be  regarded  as  one 
vein  or  lode,  for  this  would  be  to  reduce  all 
mining  districts  to  one  lode."  See  also  Water- 
loo Min.  Co.  v.  Doe,  (C.  C.  A.)  82  Fed.  Rep.  54. 

Lode  Mining  Claim. —  In  Mantle  v.  Noyes,  5 
Mont.  290,  it  was  said:  "  A  lode  mining  claim 
is  a  definite,  distinct,  and  certain  tract  or  parcel 
of  land,  the  same  as  is  a  farm  or  a  town  lot; 
and  a  location  according  to  law,  and  the  record 
thereof,  is  the  title  by  which  it  is  held  and 
owned." 

Vein  or  Lode  That  Has  Been  Discovered.  —  The 

"  vein  or  lode  "  of  mineral  referred  to  in  Rev. 
Stat.  U.  S.,  $  2333,  as  exempt  from  a  grant  or 
patent  of  premises  in  which  such  vein  or  lode 
may  be  embraced,  means  a  vein  er  lode  that 
has  been  discovered,  developed,  or  located, 
and  that  has  definite  metes  and  bounds.  Iron 
Silver  Min.  Co.  v.  Sullivan,  5  McCrary  (U.  S.) 
274. 

Apex  of  Lode.  —  See  Apex,  vol.  2,  p.  421,  and 
see  the  title  Mines  and  Mining  Claims. 

Known  Veins  or  Lodes.  —  See  Known,  vol.  18, 
p.  69. 

1.  Lodge.  —  State  v.  National  Assoc.,  etc.,  35 
Kan.  57,  in  which  case,  where  a  statute  pro- 
viding for  the  organization  and  control  of 
mutual  life-insurance  associations  excepted 
from  its  operation  an  association  under  the 
supervision  of  a  grand  or  supreme  lodge,  it 
was  held  that  this  referred  only  to  secret  asso- 
ciations such  as  Freemasons,  Odd  Fellows, 
and  the  like.  See  also  the  title  Mutual  In- 
surance. 
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Definitions. 


time,  as  for  a  night,  a  week,  a  month.1  A  lodger  is  one  who  has  leave  to 
inhabit  another  man's  house;  one  who  lives  in  a  hired  room  or  rooms  in  the 
house  of  another.*  A  lodging  is  "a  place  of  rest  for  a  night,  or  a  residence 
for  a  time  —  a  temporary  habitation."  3  A  lodging  house  is  a  house  where 
lodgings  are  let.4 

LODGED.  —  See  note  5. 

LOGMAN.  —  See  note  6. 


1.  Lodge.  —  Darden  v.  Wyatt,  15  Ga.  416. 

2.  Lodger.  —  Lin  wood  Park  Co.  v.  Van 
Dusen,  (Ohio  1900)  58  N.  E.  Rep.  581.  See  also 
Ullman  v.  State,  1  Tex.  App.  222. 

"  A  lodger  is  one  who  lives  at  board,  or  in 
a  hired  room,  or  who  has  a  bed  in  another's 
house  for  a  night."  Pollock  v.  Landis,  36 
Iowa  652.  See  also  Comer  v.  State,  26  Tex. 
App.  513. 

"  A  lodger  is  defined  by  Bouvier  to  be  '  one 
who  inhabits  a  portion  of  a  house  of  which 
another  has  the  general  possession  and 
custody.  *  *  *  Generally,  however,  a 
lodger  is  one  who  for  the  time  being  has  his 
home  at  his  lodging  place."  Pullman  Palace 
Car  Co.  v.  Lowe,  28  Neb.  247,  40  Am.  &  Eng. 
R.  Cas.  637. 

In  Toms  v.  Luckett,  5  C.  B.  23,  57  E.  C.  L. 
23,  17  L.  J.  C.  PI.  27,  Maule,  J.,  said:  "  Where 
the  owner  of  a  house  takes  in  a  person  10  re- 
side in  a  part  of  it,  though  such  person  has 
the  exclurive  possession  of  the  rooms  appro- 
priated to  him  and  the  uncontrolled  right  of 
ingress  and  egress,  yet  if  the  owner  retains 
his  character  of  master  of  the  house,  the  indi- 
vidual so  occupying  a  part  of  it  occupies  as  a 
lodger  only."  See  also  Inraan  v.  Kirkdale, 
L.  R.  9  Q.  B.  191;  Morton  v.  Palmer,  51  L.  J. 
Q.  B.  7;  Thompson  v.  Ward,  L.  R.  6  C.  P. 
360;  Ancketill  v.  Baylis,  10  Q.  B.  D.  577,  52 
L.  J.  Q.  B.  104;  Bradley  v.  Baylis.  8  Q.  B.  D. 
195;  Hogan  v.  Sterrett,  20  L.  R.  Ir.  344. 

In  Heawood  v.  Bone,  13  Q.  B.  D.  179,  it  was 
held  that  where  the  appellant  occupied  the  first 
floor  and  basement  of  premises  at  a  yearly 
rent,  carrying  on  the  business  of  a  publisher 
there,  but  sleeping  and  residing  elsewhere,  he 
was  not  a  lodger  within  the  meaning  of  the 
English  Lodgers'  Goods  Protection  Act.  See 
also  Phillips  v.  Heuson,  3  C.  P.  D.  26. 

3.  Lodging.  —  Comer  v.  State,  26  Tex.  App. 
513- 

4.  Linwood  Park  Co.  v.  Van  Dusen,  (Ohio 
1900)  58  N.  E.  Rep.  581.  See  also  Dwelling, 
Dwelling  House,  etc.,  vol.  10,  p.  354. 

Residence.  —  A  statute  made  the  test  of  resi- 
dence of  those  who  had  no  family  the  place 
where  they  should  generally  lodge  In  con- 
struing this  statute  the  court  said:  "Wherever 
a  person,  then,  '  rests  or  dwells  for  a  time  ' 
whether  hs  does  so  rightfully  or  wrongfully, 
voluntarily  or  involuntarily,  he  lodges.  To 
lodge  is  a  mere  matter  of  fact."  Darden  v. 
Wyatt.  15  Ga.  416.    See  also  Residence. 

Lodgers  and  Tenants  Distinguished.  (See  also 
the  title  Landlord  and  Tenant,  vol.  18,  p.  149.) 
—  "  The  distinction  [between  lodgers  and  ten- 
ants] may  in  some  cases  be  fairly  drawn,  and 
may  depend  upon  the  character  of  the  hiring, 
with  reference  sometimes  to  the  business  of 
the  lessor  and  the  presumed  intention  of  the 
parties,  as  gathered  from  all  the  other  sur- 
rounding circumstances  of  the  particular  case. 


The  tenant  is  put  into  the  exclusive  possession 
of  his  rooms,  while  the  boarder  or  lodger  has 
merely  the  use  of  them  without  the  actual  or 
exclusive  possession,  which  is  in  the  lessor 
subject  to  such  use."  i  McAdam  on  Land- 
lord and  Tenant  621,  qzwtedin  Linwood  Park 
Co.  v.  Van  Dusen,  (Ohio  1900)  58  N.  E.  Rep. 
581. 

Larceny.  —  In  Rex  v.  Be w,  1  R.  &  R.  C.  C.  480, 
it  was  held  that  an  indictment  for  stealing 
goods  from  a  lodging  room  let  by  contract  to 
the  prisoner  to  be  used  with  the  lodging  afore- 
said imported  an  entire  letting  to  the  prisoner 
alone,  and  was  not  supported  if  it  appeared 
that  others  had  a  concurrent  use  of  the  room 
and  goods. 

Taxation.  (See  also  the  title  Taxation.)  — 
A  statute  provided  that  where  a  dwelling 
house  or  tenement  should  be  wholly  let  out  in 
apartments  or  lodgings  not  separately  rated, 
the  owner  of  such  dwelling  house  or  tenement 
should  be  rated  in  respect  thereof  to  the  poor 
rale.  It  was  held,  where  the  appellant  and  five 
other  persons  each  occupied  a  room  in  a  six- 
room  dwelling  house,  that  they  were  lodgers, 
and  that  the  owner  was  ratable.  Stamper  v. 
Overseers  of  Poor,  L.  R.  3  C.  P.  399.  See 
also  Cuthbertson  v.  Hains,  L.  R.  4  C.  P. 
525- 

6.  Lodged  in  the  Sense  of  Received.  —  A  statute 
provided  that  when  a  regular  petition  for  a 
local-option  election  should  be  lodged  with  the 
county  judge  he  should  call  an  election  on 
some  day  not  earlier  than  sixty  days  there- 
after. In  construing  this  statute  the  court 
said:  "  Counsel  contend  that  the  use  of  the 
word  lodged,  in  the  latter  act,  requires  a  differ- 
ent construction  of  it  from  that  given  to  section 
4464  of  Kentucky  Statutes,  in  Doores  v.  Ver- 
non, 94  Ky.  507,  and  in  Webb  v.  Smith,  99 
Ky.  11.  But  in  this  view  we  do  not  concur. 
We  do  not  understand  the  word  lodge,  when 
used  with  reference  to  such  matters,  to  mean 
simply  to  leave  with,  or  in  the  possession  of, 
the  officers.  In  our  opinion,  it  imports  that 
the  instrument  or  writing  lodged  is  to  be  made 
a  matter  of  record  in  some  way,  and  in  this 
case  is  not  to  be  construed  differently  from  the 
word  '  received,'  as  used  in  this  act  and  in  the 
section  of  the  Kentucky  statutes  referred  to." 
Wilson  v.  Hines,  99  Ky.  229. 

Deeds  sent  out  to  the  county  clerk  to  be  re- 
corded, but  which  were  pigeonholed  by  him 
because  not  accompanied  by  his  fee  for  re- 
cording, were  held  not  to  be  lodged,  so  as  to 
constitute  notice  to  a  subsequent  bona  fide 
creditor  of  the  vendor.  Dickerson  v.  Bowers, 
42  N.  J.  Eq.  295.  See  also  the  title  Record- 
ing Acts. 

6.  Logman.  —  The  defendant  sent  its  logman, 
so  called,  to  the  plaintiffs  with  two  letters,  in 
one  of  which  it  introduced  him  as  "  our  log- 
man," and  stated  that  any  orders  from  him 
520  Volume  XIX. 


Definition 


LOGROLLING. 


Definition. 


LOGROLLING.  —  See  note  I. 

would  be  the  same  as  from  its  office.  The 
othei  letter  directed  the  plaintiffs  to  take  such 
logman  and  certain  booms,  and  low  a  certain 
raft  to  a  designated  point,  and  on  arriving 
there  to  wire  the  defendant  for  orders.  It  was 
held  ihat  the  term  logman  was  technical,  and 
might  have  a  signification  limiting  the  range 
of  the  duties  of  the  person  to  whom  it  was  ap- 
plied; that  in  the  absence  of  such  explanation 
it  could  not  be  said  that  the  defendant,  by  such 
leiters,  intended  to  restrict  the  authority  of  its 
logman  to  matters  respecting  the  booming  of 
the  raft  and  the  placing  of  lights  thereon  while 
in  transit;  that  if  he  had  authority  to  direct  the 
rate  of  speed  of  the  tug  (which  the  plaintiffs 
claimed  he  assumed  to  do)  and  as  to  what 
should  be  done  in  emergencies,  and  gave 
directions  which  caused  an  increased  strain 
upon  the  towline  and  its  parting,  when  the  line 
was  not  defecti  ve,  or  if  the  loss  was  aggravated 
by  what  was  done  under  such  directions,  the 
plaintiffs  could  not  be  made  to  respond  in 
damages  therefor.  Stevenson  v.  Michigan 
Log  Towing  Co.,  103  Mich.  412. 

1.  Logrolling.  (See  also  the  title  Statutes.) 
—  "  The  object  of  the  constituiional  provision 
[that  a  bill  shall  contain  but  one  subject,  which 
shall  be  clearly  expressed  in  its  litlej  is  to 
prevent  the  mischievous  legislative  practice 
known  as  logrolling  ;  that  is,  of  embracing  in 
one  bill  several  distinct  matters,  none  of  which 
perhaps  could  singly  obtain  the  assent  of  the 
legislature,  and  then  procuring  its  passage  by 


a  combination  of  the  minorities  in  favot  of 
each  of  the  measures  into  a  majority  that  will 
adopt  them  all."  Walker  v.  Griffith,  60  Ala. 
369.  See  also  Conner  v.  New  York,  2  Sandf. 
(N.  Y.)  361;  St.  Louis  v.  Tiefel,  42  Mo.  590; 
Cherokee  County  v.  State,  36  Kan.  340;  O'Leary 
v.  Cook  County,  28  111.  542. 

In  Com.  v.  Barnett,  (Pa.  1901)  48  Atl.  Rep. 
977,  it  is  said:  "  But  by  joining  a  number  of 
different  subjects  in  one  bill  the  governor  was 
put  under  compulsion  to  accept  some  enact- 
ments that  he  could  not  approve,  or  to  defeat 
the  whole,  including  others  that  he  thought 
desirable  or  even  necessary.  Such  bills,  pop- 
ularly called  '  omnibus  bills,'  became  a  crying 
evil,  not  only  from  the  confusion  and  disirac- 
tion  of  the  legislative  mind  by  the  jumbling 
together  of  incongruous  subjects,  but  sliil 
more  by  the  facility  they  afforded  to  corrupt 
combinations  of  minorities  with  different  inter- 
ests to  force  the  passage  of  bills  with  provisions 
which  could  never  succeed  if  they  stood  on 
their  separate  merits.  So  common  was  this 
practice  thai  it  got  a  popular  name,  universally 
understood,  as  logrolling." 

The  term  is  sometimes  used  in  the  sense 
of  lobbying.  Thus  it  is  said:  "  What  in  the 
technical  vocabulary  of  politicians  is  termed 
logrolling,  is  a  misdemeanor  at  common  law, 
punishable  by  indictment."  Marshall  v.  Balti- 
more, etc.,  R.  Co.,  16  How.  (U.  S.)  336, /;r 
Grier,  J.  See  the  title  Illegal  Contracts, 
vol.  15,  p.  969. 
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For  matters  of  P ROC ed ure,  see  Encyclopedia  of  Pleading  and  Practice,  vol. 
13,  p.  333. 

For  other  matters  of  Substantive  Law  and  Evidexce  related  to  this  subject ,  see 
the  following  titles  in  this  work:  BOOM  COMPANIES,  vol.  4,  P-  7°7 ;  CON- 
FUSION OF  GOODS,  vol.   6,  p.  592;    CONTRACTS,  vol.   7,  p.  SS; 
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EXPERT  AND  OPINION  EVIDENCE,  vol.  12,  p.  414;  IMPLIED 
WARRANTIES,  vol.  15,  p.  12 10;  INTERPRETATION  AND  CON- 
STRUCTION, vol.  17,  p.  1;  LICENSE  {REAL  PROPERTY),  vol.  18, 
p.  1 127;  PUBLIC  LANDS;  SALES;  STATUTE  OF  ERAUDS;  TAXA- 
TION; TREES  AND  TIMBER;  TRESPASS;  TROVER  AND  CON- 
VERSION; USAGES  AND  CUSTOMS;  WARRANTY. 

I.  Definitions  —  Logs.  —  Logs  are  the  stems  or  trunks  of  trees  cut  into  con- 
venient lengths  for  the  purpose  of  being  afterwards  manufactured  into  lumber 
of  various  kinds.  The  term  "logs"  does  not  include  manufactured  lumber  of 
any  kind,  nor  timber  which  is  squared  or  otherwise  shaped  for  use  without 
further  change  in  form.1 

Timber.  —  The  word  "timber"  is  used  in  several  senses,  and  its  meaning 
depends  largely  upon  the  connection  in  which  it  is  used  or  the  occupation  of 
the  person  making  use  of  it.2  As  the  term  is  ordinarily  used,  timber  includes 
the  stems  or  trunks  of  trees  or  other  large  sticks  of  wood,  squared  or  capable 
of  being  squared  for  building  houses  or  vessels.3  The  word  "timber"  also 
means  growing  trees  yielding  wood  suitable  for  constructive  uses.4 

Lumber.  —  Lumber  is  timber  sawed  or  split  for  use  in  building.5 

Stumpage.  —  The  term  "stumpage"  has  several  distinct  meanings.  It  means 
standing  timber;  timber  trees  collectively,  as  in  a  particular  tract  of  forest, 
with  reference  to  their  value  for  cutting  or  stumping,  independently  of  that 
of  the  land.    Or  it  may  mean  a  tax  levied  in  some  states  on  the  amount  and 


1.  Logs  Defined.  —  Kollock  v.  Parcher,  52 
Wis.  393. 

"  The  word  '  log '  *  *  *  means  the 
trunk  of  a  iree  cut  down  and  stripped  of  its 
branches.  A  sawlog  means  a  log  cut  into  a 
length  suitable  for  being  sawed  into  lumber." 
State  v.  Addington,  121  N.  Car.  538. 

The  term  "  logs  "  may  sometimes  include 
masts,  but  this  will  not  ordinarily  be  the  case 
where  the  state  statutes  recognize  a  distinction 
between  logs  and  masts.  Haynes  v.  Hay  ward, 
40  Me.  145. 

2.  U.  S  v.  Stores,  14  Fed.  Rep.  824. 

3.  Timber  Defined.  —  U.  S.  v.  Stores,  14  Fed. 
Rep.  824;  Kollock  v.  Parcher,  52  Wis.  393; 
Babka  z>. -Eldred,  47  Wis.  189. 

Firewood.  —  The  word  "timber"  embraces 
nothing  but  materials  for  building  or  manu- 
facturing purposes,  and  in  a  contract  for  the 
purchase  of  timber  the  purchaser  acquires  no 
title  to  trees  suitable  only  for  firewood.  Nash 
v.  Drisco,  51  Me.  417. 

Fence  Rails  are  not  timber  within  the  mean- 
ing of  a  statute  prescribing  a  penally  for  cut- 
ting and  destroying  timber.  McCauley  v. 
State,  43  Tex.  374. 

But  timber  may  include  fencing  stuff  if 
that  corresponds  with  the  local  interpretation. 
Hunter  v.  Hunter,  17  Barb.  (N.  Y.)  25. 

Railroad  Ties.  —  A  liberal  construction  of  the 
word  "limber"  will  include  railroad  ties. 
Kollock  v.  Parcher,  52  Wis.  393. 

Laths  are  not  timber  in  the  sense  of  a  statute 
giving  a  lien  on  "  logs  and  timber."  Babka 
v  Eldred,  47  Wis.  189. 

Buildings.  —  A  statute  allowing  to  the  owner 
of  land  taken  for  a  highway  a  reasonable  lime 
lo  take  off  his  "  timber,  wood,  or  trees  "  in- 
cludes buildings  or  parts  of  buildings.  Com. 
v.  Noxon,  121  Mass.  42. 

Sawlogs  —  Ship  Timber  —  Pulpwood.  —  The 
word  "  timber,"  in  a  statute  authorizing  the 


recovery  of  compensation  for  driving  "  timber 
so  intermixed  with  logs  *  *  *  ihat  it  can- 
not be  conveniently  separated,"  includes 
"sawlogs,  ship  timber,  pulpwood,  or  any  other 
wood  product  suitable  for  commerce  or  man- 
ufacture that  may  be  conveniently  driven  to 
matket."    Bearce  v.  Dudley,  88  Me.  410. 

4.  Growing  Trees  Timber.  —  Cent.  Diet.;  U. 
S.  v.  Schuler,  6  McLean  (U.  S.)  28;  U.  S.  v. 
Stores,  14  Fed.  Rep.  824. 

5.  Lumber  Defined. —  Ward  v.  Kadel,  38  Ark. 
174;  Williams  v.  Stevens  Point  Lumber  Co., 
72  Wis.  487.  See  also  Dutch  v.  Anderson,  75 
Ind.  40.  See  further  Ryan  v.  Guilfoil,  13  Wash. 
373;  Allen  v.  Redward,  10  Hawaii  159. 

"Shingle  Rift"  comes  within  the  terms  of  a 
statute  giving  a  lien  for  cutting,  hauling,  etc., 
"  logs  and  lumber."  Sands  v.  Sands,  74  Me. 
239.  See  also  Hadlock  v.  Shumway,  11  Wash. 
690. 

So  Poplar  Wood  Cut  and  Piled  by  the  Cord  to  Be 
Manufactured  into  Pulp  comes  within  the  stat- 
ute.   Bondur  v.  Le  Bourne,  79  Me.  21. 

Shingles  are  lumber.  Gross  v.  Eiden,  53 
Wis.  543.  But  shingles  are  not  lumber  in  the 
sense  of  a  statute  giving  a  lien  for  manufactur- 
ing sawlogs  into  lumber.  Horton  v.  Spark- 
man,  2  Wash.  165. 

Laths  are  lumber.  See  Babka  v.  Eldred,  47 
Wis.  189. 

Hub-Blocks  are,  it  has  been  held,  to  be  classed 
as  "  lumber,'"  and  not  as  "  wagon  material  un- 
finished." Hurlburt  v.  Lake  Shore,  etc.,  R. 
Co.,  2  Int.  Com.  C.  Rep.  122,  34  Am.  &  Eng. 
R.  Cas.  596  (arising  under  an  interstate  com- 
merce act). 

Culls  and  Joists.  —  It  has  been  held  that  "  lum- 
ber "  being  a  general  term,  parol  evidence  is 
admissible  to  show  what  kind  of  lumber  was 
intended  by  the  parties,  namely,  "  culls  and 
joists."  McAdie  v.  Sills,  24  U.  C.  C.  P. 
606. 
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value  of  timber  cut  for  commercial  purposes.1  Again,  it  means  the  sum  to  be 
paid  by  agreement  to  an  owner  for  trees  standing  or  lying  upon  his  land,  the 
party  purchasing  being  permitted  to  enter  upon  the  land  and  to  cut  down  and 
remove  the  trees;  in  other  words,  it  is  a  price  paid  for  a  license  to  cut. 
Usually  the  price  is  measured  according  to  the  thousand  feet,  or  it  may  be  by 
the  tree,  the  cord,  or  the  like.2 

II.  CONTRACTS  FOR  LABOR  OR  SERVICES.  —  The  rights  and  liabilities  of  the 
parties  under  contracts  for  the  performance  of  labor  or  services  on  logs  or 
lumber,  such  as  cutting,  hauling,  sawing,  and  the  like,  will  of  course  depend 
very  largely  upon  the  terms  of  the  particular  contract.  Such  contracts  are  to 
be  construed  in  accordance  with  the  general  law  of  contracts.  Cases  in  which 
they  have  been  construed,  together  with  illustrative  examples,  will  be  found 
cited  in  the  note.3  Damages  may  be  recovered  for  the  breach  of  such  con- 
tracts as  in  other  cases,  the  measure  of  damages  to  be  determined  by  the  ordi- 
nary rules.4 

III.  Floating  and  Rafting  —  1.  In  General  —  Use  of  streams  for  Floating  or 

Rafting  Logs.  —  The  general  public  has  an  easement  of  floating  logs  down  any 
stream  capable  of  floating  them ;  5  and  this  right  exists  notwithstanding  it  may 


1.  Cent.  Diet. 

2.  Blood  v.  Drummond,  67  Me.  476. 

3.  Contracts  to  Cut  Timber,  etc.,  Construed.  — 

Peters  v.  Gallagher,  37  Mich.  407;  McGregor 
v.  Ross,  96  Mich.  103,  101  Mich.  575;  Haines 
v.  Gibson,  115  Mich.  131;  Harris  v.  Raihbun, 

2  Abb.  A  pp.  Dec.  (N.  Y.)  326;  Pierce  v.  Schenck, 

3  Hill  (N.  Y.)  28;  Denton  v.  Whitney,  31  Ohio 
St.  89;  Sigler  v.  Beebe,  44  VV.  Va.  587;  Gar- 
vin v.  Gates,  73  Wis.  514.  See  generally  the 
titles  Contracts,  vol.  7,  p.  88;  Interpretation 
and  Construction,  vol.  17,  p.  1. 

For  Contracts  Held  to  Be  Entire  and  not  sever- 
able, see  Keystone  Lumber,  etc.,  Mfg.  Co.  v. 
Dole,  43  Mich.  370;  Hartley  v.  Decker,  89  Pa. 
St.  470. 

Designation  of  Logs  to  Be  Delivered. —  Where 
the  plaintiff  contracted  to  deliver  upon  the 
cars  all  the  logs  on  certain  land  belonging  to 
the  defendant  which  the  latter  should  deem 
proper  for  a  certain  market,  it  was  held  that  it 
was  the  defendant's  duty  properly  to  designate 
such  logs,  and  if  he  left  this  work  to  other  per- 
sons whose  judgment  in  the  matter  was  fairly 
exercised,  he  could  not  complain.  Maltby  v. 
Plummer,  71  Mich.  578. 

As  to  a  Contract  to  Cut  Timber  and  Convert  It 
into  Charcoal,  see  Mason  v.  Alabama  Iron  Co., 
73  Ala.  270;  Woodstock  Iron  Co.  v.  Reed,  81 
Ala.  305;  Bianchi  v.  Maggini,  17  Nev.  323. 

A  Contract  to  Cat  and  Bank  Logs  on  a  certain 
river  includes  the  finding  of  a  place  where 
they  may  be  banked;  and  where  such  contract 
is  in  writing  parol  evidence  is  inadmissible  to 
show  that  the  other  party  was  to  find  such 
place.  Godkin  v.  Monahan,  (C.  C.  A.)  83  Fed. 
Rep.  116. 

A  Contract  to  Draw  Logs  to  a  Stream  is  fulfilled 
by  drawing  the  logs  to  the  point  on  the  stream 
most  convenient  to  the  person  drawing  them. 
Palmer  v.  Fogg,  35  Me.  368,  58  Am.  Dec.  708. 

Contract  to  Clear  Land.  —  One  who  has  con- 
tracted to  clear  land  does  not  comply  with  his 
contract  by  cutting  the  merchantable  logs  and 
wood  and  piling  the  brush  therefrom,  leaving 
the  trees  that  are  not  valuable  for  logs  or 
wood.  Seavey  v.  Shurick,  no  Ind.  494.  See 
also  Harper  v.  Pound,  10  Ind.  32. 


"  Workmanlike  Manner."  —  A  provision  in  a 
logging  contract  that  the  timber  shall  be  cut 
in  a  "  workmanlike  manner  "  refers  to  the  cus- 
tomary way  of  cutting  timber  in  the  place 
of  performance.  Shores  Lumber  Co.  v.  Stitt, 
102  Wis.  450. 

In  an  action  to  recover  payment  on  a  con- 
tract to  manufacture  logs  "  in  a  workmanlike 
manner,"  an  instruction  that  the  contract  was 
sufficiently  complied  with  if  the  plaintiff  made 
as  good  lumber  as  he  could  with  his  mill  and 
appliances  is  erroneous  in  the  absence  of  evi- 
dence on  the  subject.  Button  v.  Russell,  55 
Mich.  478.  See  also  Grice  v.  Noble,  59  Mich. 
515- 

Partial  Failure  of  Performance.  —  The  fact  that 
a  contract  for  sawing  logs  was  not  fully  carried 
out  will  not  defeat  an  action  to  recover  for  the 
sawing,  but  the  plaintiff  may  recover  the  con- 
tract price  less  the  damages  resulting  from  the 
imperfect  performance.  Grice  v.  Noble,  66 
Mich.  700. 

Storage  for  Lumber  Sawed.  —  The  owner  of  a 

sawmill  cannot  ordinarily  recover  storage 
charges  for  lumber  sawed  for  a  customer  and 
remaining  in  the  mill  yard,  without  a  special 
contract  therefor.    Hunter  v.  Felton,  61  Vt. 

359- 

4.  Damages  for  Breach  of  Contract.  —  See  Dunn 

v.  Johnson,  33  Ind.  54,  5  Am.  Rep.  177;  Mc- 
Gregor v.  Ross,  96  Mich.  103,  ior  Mich.  575. 
And  see  generally  the  title  Damages,  vol.  8,  p. 
537- 

The  measure  of  damages  for  preventing  the 
performance  of  a  contract  to  cut  and  deliver 
logs  is  the  difference  between  the  contract 
price  and  what  it  would  have  cost  to  complete 
the  contract.  Allen  v.  Murray,  87  Wis.  41; 
Salvo  v.  Duncan,  49  Wis.  151;  Nash  v.  Hoxie 
59  Wis.  384;  Corbett  v.  Anderson,  85  Wis.  218. 

5.  Floating  Logs.  —  See  the  titles  Boom  Com- 
panies, vol.  4,  p.  707;  Navigable  Waters. 

Setting  Logs  Adrift.  —  An  action  may  be  main- 
tained at  common  law  for  cutting  another's 
boom  and  setting  his  logs  adrift,  subjecting 
him  to  trouble  and  expense  in  again  collecting 
and  securing  them.  Bellant  v.  Brown,  78 
Mich.  294. 
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be  necessary  for  persons  floating  logs  in  a  stream  to  go  sometimes  upon  its 
banks,1  though  streams  which  are  so  small  and  shoal  that  logs  cannot  be  driven 
in  them  without  being  propelled  by  persons  traveling  on  the  banks  are  not 
subject  to  the  easement  mentioned.2  Persons  driving  logs  in  floatable  streams 
are  liable  to  riparian  proprietors  for  actual  damages  caused  by  going  upon  the 
banks  of  the  stream  for  the  purpose  of  propelling  the  logs.3 

Contract  to  Drive  Logs.  —  A  person  or  corporation  contracting  4  to  drive  or  raft 
the  logs  of  another  is  bound  to  exercise  reasonable  care,  diligence,  and  fore- 
sight in  handling  the  logs,  and  will  be  liable  for  damages  for  failure  to  do  so.5 
But  the  driver  will  not  be  presumed  to  warrant  the  sufficiency  of  the  water  in 
the  stream  for  floating  the  logs,  and  the  failure  of  the  water  will  be  a  sufficient 
excuse  for  nonperformance  of  the  contract  unless  the  parties  contemplated 
such  failure  and  contracted  with  reference  thereto.0  A  contract  to  raft  logs 
includes  the  doing  of  whatever  may  be  necessary  and  incidental  to  such  service, 
and  where  such  contract  is  in  writing,  parol  evidence  is  not  admissible  to 
show  that  the  owner  was  to  furnish  the  necessary  rafting  gear  for  properly 
floating  the  logs.7  Under  a  contract  to  drive  logs  to  a  certain  point  for  an 
agreed  compensation,  the  driver  is  bound  to  pay  any  tolls  that  may  be  charged 
by  river-improvement  companies.* 

Measure  of  Damages.  —  The  measure  of  damages  for  unreasonable  delay  in 
delivering  logs  under  a  contract  for  rafting  is  the  difference  between  the  fair 
market  value  of  the  logs  at  the  time  of  actual  delivery  and  at  the  time  when 
they  should  have  been  delivered.9 

2.  Statutory  Regulation.  —  In  most  of  the  states  in  which  the  logging 
industry  is  of  especial  importance  statutes  have  been  passed  regulating  the  use 
of  streams  for  floating  or  rafting  logs;  and  such  statutes  are  undoubtedly 
within  the  scope  of  legislative  authority.  Thus,  statutes  providing  that  logs 
shall  not  be  floated  down  certain  rivers  unless  bound  together  in  rafts  or  other- 
wise under  proper  control,  and  declaring  logs  floated  in  violation  of  such 
requirements  forfeited  to  persons  taking  them  up,  or  providing  a  punishment 

1.  Brown  v.  Chadbourne,  31  Me.  9,  50  Am.  nish  water  is  not  excused  by  the  accidental 
Dec.  641;  Treat  v.  Lord,  42  Me.  552,  66  Am.  breaking  of  the  dam  by  means  of  which  the 
Dec.  298.  waler  was  to  be  supplied,  where  the  contract 

2.  Treat  v.  Lord,  42  Me.  552,  66  Am.  Dec.  does  not  provide  for  accidents.  Keystone 
298.  Lumber,  etc.,  Mfg.  Co.  v.  Dole,  43  Mich. 

3.  Hooper  v.  Hobson,  57  Me.  273.    See  also  370. 

Gratwick,  etc..  Lumber  Co.  v.  Lewis,  66  Mich.  Under  a  Contract  to  Deliver  Logs  by  a  Time 

533-  Stated,  "Provided  the  Logging  Season  Permit," 

4.  As  to  the  Construction  of  a  Contract  to  Drive  the  measure  of  the  contractor's  duty  is  not 
Logs,  see  Francis  v.  Shearer,  (Ky.  1891)  16  S.  that  of  ordinary  care,  but  he  is  bound  abso- 
W.  Rep.  365;  Darrah  v.  Gow,  77  Mich.  17.  lutelv  to  deliver  the  logs  as  agreed,  unless  pre- 

A  contract  to  drive  several  different  kinds  of  vented  by  the  severity  of  the  season,  and  he 

logs  in  a  boom  at  a  stated  price  for  each  kind  is  bound  to  anticipate  conditions  of  season 

is  aseverablecontract.    Gill  v.  Johnston  Lum-  which,  though  more  severe  than  usual,  are 

ber  Co.,  151  Pa.  St.  534.  known  in  the  region  to  be  likely  to  occur. 

As  to  an  agreement  to  drive  logs  jointly,  see  Godkin  v.  Monahan,  (C.  C.  A.)  83  Fed.  Rep. 

Stewart  v.  Milliken,  30  Mich.  503  116. 

5.  Driver  Bound  to  Exercise  Reasonable  Care.  —  As  to  the  Construction  of  a  Contract  to  Deliver 
Palmer  v.  Penobscot  Lumbering  Assoc..  90  Logs  into  a  Certain  Stream  "in  Good  Driving 
Me.  193.    See  also  Tingley  v.  Bellingham  Bay  Water,"  see  Garvin  v.  Gates,  73  Wis.  513. 
Boom  Co.,  5  Wash.  644.  Condition  of  Water.  —  In  Michigan  the  court 

In  an  action  for  damages  for  the  defend-  will  not  take  judicial  notice  that  the  condition 

ant's  carelessness  in  driving  the  plaintiff's  of  the  weather  in  the  northern  part  of  the  state 

logs  it  is  no  defense  that  the  plaintiff  did  not  is  such  that  the  water  is  never  open  by  April  1 

turn  into  the  river  to  be  driven  all  the  logs  he  for  floating  logs.    Haines  v.  Gibson,  115  Mich, 

had  agreed  to  turn  into  it.    Boody  v.  Goddard,  131. 

57  Me.  602.  7.  Meekins  v.  Newberry,  101  N.  Car.  17. 

6.  Failure  of  Water  Supply.  —  Clarksville  Land  8.  Johnson  v.  Cranage,  45  Mich.  14. 

Co.  v.  Harriman,  6S  N.  H.  374.  9.  Measure  of  Damages.  —  Palmer  v.  Penob- 

Where  the  Driver  Agrees  Not  Only  to  Run  the  scot  Lumbering  Assoc.,  90  Me.  193.    See  also 

Logs,  but  Also  to  Furnish  Water  for  Floating  Parks  v.  Libbv,  90  Me.  56,  92  Me.  133;  Penob- 

Them,  a  failure  to  perform  the  contract  to  fur-  scot  Lumbering  Assoc.  v.  Bussell,  92  Me.  256. 
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for  such  violation,  have  been  held  to  be  constitutional.1 

The  Forfeiture  Provided  for  by  Statute,  being  penal  in  its  nature,  must  be  strictly 
enforced  by  pursuing  the  legal  mode  to  secure  it;  and  where  the  statute 
requires  the  captor  to  give  notice  to  the  owner,  the  title  of  the  latter  cannot 
be  divested  unless  he  has  such  notice.*  Nor  can  timber  be  lawfully  seized  as 
forfeited  for  having  been  floated  in  violation  of  the  statute,  after  the  owner 
has  regained  possession  of  it  and  has  it  in  his  custody.3  But  where  the 
forfeiture  is  complete,  a  contract  by  the  former  owner  with  the  captor  to  pay 
the  latter  for  his  trouble  and  take  away  the  timber  does  not  revest  the  title  in 
the  former  owner  before  such  contract  is  executed.4 

3.  Driving  Intermingled  or  Obstructing  Logs  —  statutory  Eight  to  Drive  Obstructing 
or  intermingled  Logs.  —  In  several  states  it  is  provided  by  statute  that  where  logs 
are  wrongfully  put  or  left  in  streams  so  as  to  obstruct  the  navigation  of  such 
streams  for  logs  of  other  persons  being  driven  therein,  it  shall  be  lawful  for 
any  other  person  or  corporation  engaged  in  floating  logs,  etc.,  in  the  stream 
so  obstructed,  to  drive  the  obstructing  logs  so  as  to  clear  the  stream,  and 
recover  for  such  service  a  reasonable  compensation  from  the  owner  of  the  logs, 
such  compensation  being  secured  by  a  lien  on  the  logs  so  driven.  The  statutes 
differ  somewhat  in  terms.5  Such  statutes  are  not  unconstitutional  as  taking 
property  without  due  process  of  law.6 

Statutes  Construed  Liberally.  —  The  statutes  are  remedial  in  their  nature,  and 
should  be  liberally  construed  so  as  to  accomplish  the  purpose  of  the  legislation.7 

Logs  Intermingled  by  Consent.  —  The  right  to  compensation  under  the  statute 
for  driving  intermingled  logs  is  not  confined  to  cases  where  the  intermingling 
is  due  to  the  fault  of  the  party  sought  to  be  charged,  but  it  may  arise  where 
the  intermingling  was  by  consent,  as  under  an  agreement  for  a  joint  drive, 
which  is  begun  but  subsequently  abandoned.8  And  independently  of  any 
statutory  provision,  where  the  owners  of  different  lots  of  logs  voluntarily 
commingle  them  in  a  stream  at  a  point  where  there  is  no  market  for  them, 
and  where  they  cannot  be  separated,  any  one  or  more  of  the  owners,  upon 
notice  to  the  others,  may  drive  the  logs  to  some  point  where  separation  is 

1.  Statutory  Regulation  of  Floating  or  Rafting  Scanlon-Gipson  Lumber  Co.,  78  Minn.  438, 
Logs.  —  Evans  v.   Com.,  (Ky.  1888)  7  S.  W.      Hayward  v.  Campbell,  72  Wis.  321. 

Rep.    925;   Scott  v.  Willson,  3  N.   H.    321;  As  to  the  driving  of  obstructing  logs  of  non- 

Craig  v.  Kline,  65  Pa.  St.  399,  3  Am.  Rep.  consenting  owners  by  boom  companies,  see 

636.  the  title  Boom  Companies,  vol.  4,  p.  707. 

The  Massachusetts  act  (Pub.  Stat.  18S2,  c.  94,  A  claim  for  driving  logs  under  these  statutes 

§  5)  prohibiting  the  driving  or  floating  of  logs,  is  not  based  on  implied  contract,  though  it  may 

etc.,  down  the  Connecticut  river  unless  formed  be  enforced  in  an  action  of  assumpsit.  Wood 

and  bound  into  rafts  and  in  charge  of  a  sufh-  v.  Ayres,  39  Mich.  345,  33  Am.  Rep.  396. 

cient  number  of  persons  to  manage  them,  and  6.  Statutes  Constitutional.  —  Duluth  Lumber 

making  parlies  violating  this  provision  liable  Co.  v.  St.  Louis  Boom,  etc.,  Co.,  17  Fed.  Rep. 

for  damage  done  to  bridges  and  dams  in  con-  419;  Crane  Lumber  Co.  v.  Bellows,  117  Mich, 

sequence,  is  not  unconstitutional  even  as  to  482;  East  Hoquiam  Boom,  etc.,  Co.  v.  Neeson, 

logs  being  floated  through  the  state  from  Ver-  20  Wash.  142. 

mom  to  Connecticut.    Harrigan  v.  Connecti-  The  statutes  are  not  unconstitutional  on  the 

cut  River  Lumber  Co.,  129  Mass.  580,  37  Am.  ground  that  they  abridge  or  impair  the  right  to 

Rep.  387.    See  also,  as  to  this  statute,  French  use  rivers  as  public  highways  for  floating  logs. 

v.  Connecticut  River  Lumber  Co.,  145  Mass.  Wisconsin  River  Log  Driving  Assoc.  v.  D.  F. 

261.  Comstock  Lumber  Co.,  72  Wis.  464. 

2.  Forfeiture  Strictly  Enforced,  —  Craig  v.  7.  Statutes  Construed  Liberally.  —  Bearce  v. 
Kline,  65  Pa.  St.  399,  3  Am.  Rep.  636;  Wendt  Dudley,  SS  Me.  410;  Merriman  v.  Bowen,  33 
v.  Craig,  67  Pa.  St.  424.  See  also  Hynicka  v.  Minn.  457;  E.  W.  Backus  Lumber  Co.  v.  Scan- 
Smith,  26  Pa.  St.  499.  lon-Gipson  Lumber  Co.,  7S  Minn.  438,  explain- 

3.  Barron  v.  Davis,  4  N.  H.  338.  ing  Miller  v.  Chatterton,  46  Minn.  338,  in 

4.  Scott  v.  Willson,  3  N.  H.  321.  which  case  it  was  said  that  the  statutes,  being 

5.  Statutory  Authority  to  Drive  Obstructing  or  in  derogation  of  the  common  law,  should  be 
Intermingled  Logs  Belonging  to  Another.  —  See  construed  strictly. 

Sand.  &   H.  Dig.  Stat.  Ark.  (1894),  §  6129;  8.  Logs  Intermingled  by  Consent. —  Walker 

Rev.  Stat.  Me.  (1883),  c.  42,  §6;  Comp.  Laws  v.  Bean,  34  Minn.  427:  Beard  v.  Clarke,  35 

Mich.  (1897),  §§  5075-5078;  Stat.  Minn.  (1894),  Minn.  324.    See  also  McDonald  v.  Boeing,  80 

§§  2466-2468;   E.  W.  Backus  Lumber  Co.  v.  Mich.  415. 
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possible  and  convenient,  and  compel  all  the  other  owners  to  contribute  their 
proportionate  share  of  the  expense  of  the  drive.1 

Where  Owner  Driving  or  Preparing  to  Drive  His  Own  Logs.  —  Where  a  statute  gives  to 
the  owner  of  logs  floating  in  a  stream  a  right  to  drive  with  his  own  logs  all 
other  logs  so  intermixed  with  them  that  they  cannot  be  conveniently  separated, 
and  to  recover  a  reasonable  compensation  from  the  other  owners,  it  is  no 
defense  to  a  claim  to  recover  compensation  in  such  case  that  the  owners  of 
the  logs  so  driven  had  made  ample  provision  to  drive  their  own  logs,  where 
the  driver  was  unaware  of  this  fact  and  acted  in  good  faith.2  Nor  does  the 
statute  contemplate  that  the  owner  of  the  intermingled  logs  must  have  aban- 
doned all  efforts  to  get  his  logs  to  market;  if  such  owner  fails  to  furnish 
enough  men  to  drive  his  own  logs,  and  another  owner  is  compelled  to  furnish 
more  than  his  share  of  men  and  to  perform  more  than  his  share  of  work  in 
driving  the  mass,  the  latter  may  maintain  an  action  for  compensation  under  the 
statute.3  But  under  a  statute  giving  a  right  to  recover  compensation  for 
breaking  log  jams  and  running  the  logs  of  another,  one  owner  has  no  right  to 
drive  the  logs  of  another  and  charge  for  so  doing  when  the  latter  owner  is 
using  all  reasonable  means  to  drive  his  own  logs.4 

Owner  Not  Entitled  to  Notice.  —  Where  the  statute  does  not  provide  for  notice 
to  the  owner  of  the  intermingled  logs,  a  person  driving  such  logs  under 
authority  of  the  statute  may  recover  compensation  therefor  from  the  owner 
notwithstanding  the  latter  may  have  had  no  previous  notice  so  as  to  give 
him  an  opportunity  to  take  charge  of  and  drive  his  own  logs.5 

Logs  Driven  on  Streams  Made  Navigable  by  Artificial  Means.  —  The  light  to  compensa- 
tion for  driving  intermingled  logs  is  not  affected  by  the  fact  that  the  stream 
in  its  natural  state  is  not  navigable  and  the  logs  cannot  be  driven  without  the 
aid  of  artificial  dams  and  reservoirs.6  But  the  right  of  recovery  is  limited  to 
a  reasonable  compensation  for  driving  the  logs,  and  does  not  include  a  chaige 
for  the  use  of  a  dam  by  which  the  stream  is  made  navigable.7 

No  Compensation  Except  for  Driving  Obstructing  or  Intermingled  Logs.  —  The  statutes 
authorize  a  person  driving  logs  down  a  stream  to  drive  the  logs  of  other  per- 
sons at  the  expense  of  the  owners  only  when  this  is  necessary  to  clear  the 
stream,  or  when  such  logs  become  so  intermingled  with  the  driver's  own  logs 
that  they  cannot  be  conveniently  separated.  The  driver  is  not  required,  nor 
is  he  authorized,  to  drive  logs  belonging  to  other  persons  where  they  neither 
interfere  with  nor  have  become  intermingled  with  his  own.8 

What  Constitutes  Obstruction.  —  To  constitute  a  hindrance  or  obstruction  in  the 
sense  of  the  statutes  it  is  not  necessary  that  the  logs  of  one  owner  should 
come  in  actual  contact  with  those  of  another.  It  is  sufficient  if  they  are  so 
in  the  way  that  other  logs  cannot  be  driven  until  they  have  been  gotten  out 
of  the  way;9  and  it  is  immaterial  whether  the  intermingling  occurs  before  or 

1.  Hodson  v.  Goodale,  22  Oregon  68.  6.  Bight  to  Compensation  Not  Affected  byNeces- 

2.  Where  Owner  Prepared  to  Drive  His  Own  sity  for  Artificial  Aid  to  Navigation.  —  Merriman 
Logs.  —  Foster  v.  Gushing,  35  Me.  60.  See  v.  Bowen,  33  Minn.  455;  Beard  v.  Clarke,  35 
also  Hayward  v.  Campbell,  72  Wis.  321.  Minn.  324.    Covipare  Kroll  v.  Nester,  52  Mich. 

Where  logs  belonging  to  the  plaintiff  and  70;  Shaw  v.  Bradley,  59  Mich.  199.    But  in 

the  defendant  are  intermixed  through  the  fault  Michigan  the  law  is  now  as  stated  in  the  text 

of  the  latter,  the  plaintiff  may  drive  the  mass  by  the  force  of  a  statute  passed  since  the  cases 

at  the  expense  of  both  owners,  and  the  defend-  just  cited  were  decided.    Crane  Lumber  Co.  v. 

ant  cannot  prevent  this  course  by  attempting  Bellows,  117  Mich.  482. 

to  drive  his  own  logs  so  as  only  to  increase  the  7.  Crane  Lumber  Co.  v.  Bellows,  117  Mich, 

expense  of  driving  the  whole  mass.    Megquier  482. 

v.  Gilpatrick,  88  Me.  422.  8.  Bearce  v.  Dudley,  88  Me.  410. 

3.  E.  W.  Backus  Lumber  Co.  v.  Scanlon-  Putting  Logs  into  Stream.  —  The  Michigan 
Gipson  Lumber  Co.,  78  Minn.  438.  statute  giving  a  right  to  compensation  for 

4.  Butterfield  v.  Gilchrist,  53  Mich.  22,  63  breaking  log  jams  and  running  the  logs  of 
Mich.  155;  Gibson  v.  Trow,  105  Wis.  288.  another  gives  no  right  to  recover  compensa- 

6.  Notice  to  Owner  Not  Required.  —  Osborne  tion  for  rolling  another's  logs  into  the  stream. 

v.   C.    N.   Nelson    Lumber  Co.,   33   Minn.  Butterfield  v.  Gilchrist,  53  Mich.  22. 

a%5-  9.  Anderson  v.  Maloy,  32  Minn.  76. 
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after  the  beginning  of  the  drive.1 

Logs  Must  Be  Actually  Driven  —  Degree  of  Care  Required.  —  In  order  to  entitle  a  per- 
son to  compensation  for  driving  intermingled  logs,  such  logs  must  be  actually 
driven  —  that  is,  the  person  driving  them  must  exercise  the  requisite  care  and 
effort  to  take  them  down  the  stream,  assuming  the  responsibility  of  the  dis- 
charge of  a  duty  towards  the  owners  of  the  logs.  Merely  getting  the  logs  out 
of  the  way  and  leaving  them  to  drift  down  the  stream  or  lodge  on  the  banks 
as  they  may  chance  to  do  is  not  sufficient.2  A  person  who  assumes  the  right 
under  the  statute  to  drive  the  logs  of  another  intermingled  with  his  own  is 
bound,  in  selecting  the  time  for  driving,  and  in  all  other  particulars  in  which 
the  rights  of  such  other  person  are  involved,  to  exercise  good  faith,  ordinary 
care,  and  prudent  management.  Having  elected  to  drive  the  logs,  he  is 
chargeable  with  such  care  and  skill  as  are  required  of  a  bailee  or  agent.3 

Logs  Must  Be  Driven  to  Destination.  —  And  he  must  drive  the  logs  home  to  their 
destination.4 

Where  Logs  Driven  Past  Destination.  —  Where  the  statute  authorizes  the  owner  of 
logs  to  drive  intermingled  logs  along  with  his  own  to  some  point  where  they 
may  be  conveniently  separated,  the  right  to  compensation  is  not  impaired  by 
the  fact  that  the  logs  were  driven  past  their  destination,  where  this  was  neces- 
sary in  order  to  reach  a  place  of  convenient  separation.5 

Where  Driving  Prevented  by  Exclusive  Eights  of  Third  Parties.  —  And  a  recover}'  under 
such  a  statute  will  not  be  defeated  by  the  fact  that  the  plaintiff  did  not  drive 
the  logs  to  a  place  where  they  could  be  conveniently  separated,  where,  before 
arriving  at  such  place,  the  logs  reached  the  limits  in  the  river  beyond  which 
the  plaintiff  could  not  drive  them  because  a  boom  company  there  exercised 
exclusive  control  in  driving  all  logs  floating  down  the  river.6 

Who  May  Claim  Compensation.  —  Compensation  for  driving  intermingled  logs 
may  be  claimed  under  the  statutes  by  any  person  driving  logs  rightfully  in  his 
possession,  whether  he  is  or  is  not  the  absolute  owner  of  such  logs.  Thus  a 
person  who  has  the  rightful  possession  of  logs  for  the  purpose  of  driving  them 
under  a  contract  has  such  a  qualified  interest  in  the  logs  that  they  ma)'  be 
regarded  as  his  for  all  purposes  connected  with  the  driving,  and  he  may  main- 
tain an  action,  under  a  statute  giving  such  right  to  owners  of  logs,  against 
other  owners  whose  logs  have  become  intermixed  with  the  logs  being  driven 
by  him.7  But  a  trespasser  who  wrongfully  cuts  logs  from  the  land  of  another 
and  intermingles  and  drives  them  with  his  own  logs  cannot  claim  a  lien  on  the 
logs  so  cut  for  driving  them.8 

Who  Is  Liable  for  Compensation.  —  The  compensation  for  driving  logs  under  the 
statutes  can,  of  course,  be  claimed  against,9  and  only  against,  the  owners  of 
the  logs  driven.  Thus,  where  logs  are  being  driven  under  a  contract  with  the 
owners,  and  logs  belonging  to  third  persons  become  intermingled  therewith, 

1.  Wisconsin  River  Log  Driving  Assoc.  v.         6.  Boyle  v.  Musser,  77  Minn.  153. 

D.  F.  Comstock  Lumber  Co.,  72  Wis.  464.    See  7.  Recovery  by  Bailee.  —  Tibbets  v.  Tibbets, 

also  Hall  v.  Tittabawassee  Boom  Co.,  51  Mich.  46  Me.  365;  Wisconsin    River  Log  Driving 

377.  Assoc.  v.  D.  F.  Comstock  Lumber  Co.,  72  Wis. 

2.  Miller  v.  Chatterton,  46  Minn.  33S.  464.  See  also  Hall  v.  Tittabawassee  Boom 
8.  Driver  Must  Exercise  Good  Faith  and  Reason-  Co.,  51  Mich.  377.     And  seethe  title  Boom 

able  Care. —  Foster  v.  Cushing,  35  Me.  60;  Companies,  vol.  4,  p.  707. 

Weymouth  v.  Penobscot  Log  Driving  Co.,  71  8.  Dwinel  v.  Fiske  9  Me.  21. 

Me.  29;  Osborne  v.  C.  N.  Nelson  Lumber  Co.,  9.  Owner  of  Recorded  Logmark  Liable  for  Com- 

33  Minn.   285;    Beard    v.  Clarke,  35  Minn.  pensation.  —  The  Minnesota  statute  (Stat.  1894, 

324.  §  2466)  gives  a  right  of  action  against  the  per- 

For  evidence  showing  a  sufficient  perform-  son  in  whose  name  the  logs  are  recorded;  and 

ance  of  duty  by  one  driving  intermingled  logs,  where  a  logmark  was  recorded  in  the  name  of 

see  Osborne  v.  C.  N.  Nelson  Lumber  Co.,  33  a  partnership  which  had  been  dissolved,  and 

Minn.  285;  Boyle  ;•.  Musser.  77  Minn.  153.  such  mark  was  placed  on  the  logs  driven  with 

4.  Logs  Must  Be  Driven  to  Destination. — Bearce  the  consent  of  one  of  the  former  partners,  he 
v.  Dudley,  88  Me.  410;  Weymouth  v.  Beatham,  was  held  liable  under  the  statute.  Eoyle  v. 
93  Me.  525.  Musser,  77  Minn.  153.    See  also  O'Brien  v. 

5.  Chesley  v.  De  Graff,  35  Minn.  415.  Glasow,  72  Minn.  135. 
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and  all  the  logs  are  driven  together,  the  drivers  have  no  claim  against  the 
owners  of  the  original  drive  for  their  services  in  driving  the  intermingled  logs, 
but  must  look  to  the  owners  of  the  latter  for  compensation.1  So  where  one 
owner  drives  the  logs  of  several  other  persons  which  have  become  intermingled 
with  his  own,  he  cannot  hold  the  logs  of  one  of  such  owners  for  his  compensa- 
tion for  driving  not  only  these  logs  but  also  the  logs  of  the  other  owners.2 

Amount  of  Compensation.  —  The  statutes  allow  to  the  person  driving  obstructing 
or  intermingled  logs  a  reasonable  compensation.3  The  amount  of  compensa- 
tion that  may  be  claimed  under  the  statute  is  measured  by  the  value  of  the 
labor  performed  in  driving  the  logs,  and  not  by  the  value  or  extent  of  the 
benefit  accruing  to  the  owner  of  the  logs ;  and  a  recovery  may  be  had  although 
the  service  was  of  no  benefit  to  such  owner.4  The  owner  of  the  intermingled 
logs  is  liable  for  the  pro  rata  expense  of  driving  the  whole  mass.5 

Lien  for  Driving  intermingled  Logs.  —  The  person  or  corporation  driving  obstruct- 
ing or  intermingled  logs  under  authority  of  the  statutes  is  entitled  to  a  lien  on 
the  logs  so  driven  to  secure  the  payment  of  his  compensation.6 

Common-law  Action  for  Obstructing  Stream  by  Logs.  —  The  statutes  do  not  take  away 
the  common-law  right  of  action  for  injuries  resulting  from  a  wrongful  obstruc- 
tion of  a  stream  by  causing  or  permitting  logs  to  become  or  remain  jammed 
therein.7  But  in  order  to  give  a  right  of  action  in  such  case  it  must  appear 
that  the  defendant's  conduct  in  permitting  the  stream  to  become  obstructed 
by  his  logs  was  negligent  or  otherwise  wrongful.  He  is  not  charged  with  lia- 
bility by  the  mere  fact  that  in  the  use  of  the  stream  as  a  highway  for  floating 
his  logs  they,  along  with  the  logs  of  the  plaintiff  and  others,  become  so 
jammed  as  to  obstruct  the  stream.8 

4.  Lost  or  Stranded  Logs.  — ■.  In  connection  with  the  use  of  a  natural  stream 
for  floating  or  driving  logs  some  questions  have  arisen  as  to  logs  which  have 
been  lost  or  stranded  in  the  course  of  the  drive.  In  general,  such  logs  are 
subject  to  the  usual  rules  of  law  as  to  lost  property.9 

Unmarked  Logs  Unclaimed  for  Certain  Period.  —  It  is  held  that  an  unmarked  log 
which,  having  been  carried  away  by  the  current,  lodges  and  remains  unclaimed 
for  over  two  years  is  lost  property.10 

And  an  Involuntary  Deposit  of  Such  a  Log  by  High  Water  on  the  premises  of  a  riparian 
proprietor  does  not  constitute  him  a  special  bailee  thereof  for  the  owner,  nor 
invest  him  with  a  right  to  its  possession  superior  to  that  of  a  former  finder 
who  had  set  it  adrift,  pursued  it,  and  removed  it  without  such  proprietor's  con- 
sent; and  in  such  case  the  riparian  proprietor  cannot  maintain  replevin  for  the 
log  against  the  original  finder.11 

1.  Edson  v.  Gates,  44  Mich.  253.  The  filing  of  such  a  statement  is  unnecessary 

2.  Marsh  v.  Flint,  27  Me.  475.  for  the  purpose  of  maintaining  an  action  for 

3.  Driver  Entitled  to  Reasonable  Compensation.  personal  judgment  against  the  owner.  O'Brien 
—  Crane  Lumber  Co.  v.  Bellows,  117  Mich.  482;  v.  Glasgow,  72  Minn.  135. 

E.  W.  Backus  Lumber  Co.  v.  Scanlon-Gipson  7.  Bellant  v.  Brown,  78  Mich.  294;  Miller  v. 

Lumber  Co.,  78  Minn.  438.  Chatterton,  46  Minn.  338. 

In  Minnesota  the  statutory  right  to  enforce  8.  Miller  v.  Chalterton,  46  Minn.  338. 

a  lien  for  driving  intermingled  logs  is  limited  9,  Lost  or  Stranded  Logs.  —  See  the  title  Lost 

to  the  amount  claimed  in  the  account  therefor  Property,  post. 

filed  wiih  the  surveyor-general,  as  required  by  Where  the  proprietor  of  land  upon  which  a 

the  statute.    Chesley  v.  De  Graff,  35  Minn.  415.  raft  of  logs  has  been  stranded,  although  no- 

4.  Osborne  v.  C.  N.  Nelson  Lumber  Co.,  33  tified  of  the  intention  of  the  owner  of  the  raft 
Minn.  285.  not  to  abandon  it,  cut  up  the  logs  into  firewood 

5.  Bearce  v.  Dudley,  88  Me.  410;  E.  W.  and  sold  the  wood  for  a  price  exceeding  the 
Backus  Lumber  Co.  v.  Scanlon-Gipson  Lum-  value  of  the  logs  in  their  original  condition,  il 
ber  Co.,  78  Minn  438.  was  held  that  he  was  liable  to  the  raft  owner 

6.  Lien.  —  Consult  the  statutes.  See  Hall  v.  for  the  enhanced  value  of  the  timber  when  cu. 
Tittabawassee  Boom  Co.,  51  Mich.  377.  up,  less  the  cost  of  cutting.    Eastma  n  v.  Har- 

The  provisions  of  Gen.  Stat.  Minn.  (i8g4),  ris,  4  La.  Ann.  193. 

I  2466,  for  filing  in  the  surveyor-general's  10.  Deaderick  v.  Oulds,  86  Tenn.  14,  6  Am. 

office  a  statement  of  a  claim  for  driving  inter-  St.  Rep.  812. 

mingled  logs  refer  only  to  the  continuance  and  11.  Deaderick  v.  Oulds,  86  Tenn.  14,  6  Am. 

enforcement  of  a  specific  lien  on  the  logs  St.  Rep.  812. 
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At  Common  Law  one  who  finds  timber  which  has  been  carried  away  from  its 
moorings  by  the  water,  and  who  voluntarily  takes  it  to  a  place  of  safety,  has 
no  lien  on  the  timber  for  his  trouble  or  expense,  but  is  liable  to  an  action  of 
trover  unless  he  delivers  the  timber  to  the  owner  on  demand,  although  no 
compensation  be  paid  or  tendered.  It  seems,  however,  in  such  case,  that  the 
finder  may  maintain  an  action  against  the  owner  for  compensation.1 

Usage  of  Company  in  Collecting  Scattered  Logs  —  Consent  of  Owner  to  Regulations.  —  Where 
a  company  has,  for  a  series  of  years,  with  the  general  consent  of  the  log 
owners  interested,  been  collecting  and  securing  lost  or  scattered  logs  in  a 
stream  and  distributing  them  to  the  owners  according  to  the  marks  on  the 
logs,  upon  the  payment  of  the  company's  charges,  a  person  who  for  a  long 
time  consents  to  such  arrangement  is  bound  by  the  regulations  of  the  company 
in  relation  thereto.3 

Statutory  Provisions.  —  In  several  states  statutes  have  been  passed  relating  to 
logs  found  adrift  or  stranded  in  the  stream  or  lodged  on  the  banks.  Thus,  it 
is  provided  in  some  states  that  the  owner  of  logs  lodged  upon  islands  or  lands 
adjoining  streams  may  retake  them  upon  making  compensation  in  damages  to 
the  landowner,  and  that  such  logs  are  subject  to  forfeiture  to  the  landowner  if 
not  so  reclaimed  within  a  certain  time.3  Similar  provisions  are  found  as  to  logs 
or  lumber  found  floating  adrift  in  the  stream.4  A  salvor  of  logs  or  lumber 
taken  up  adrift  in  a  stream  must  comply  strictly  with  the  terms  of  the  statute 
as  to  filing  notice,  etc.,  in  order  to  enable  him  to  retain  possession  as  against 
the  original  owner.5 

IV.  Contracts  for  Advances  and  Supplies.  —  The  parties  to  a  contract  for 
furnishing  or  getting  out  logs,  etc.,  may  agree  that  the  party  for  whom  the 
work  is  being  done  shall  advance  money  or  furnish  supplies  to  the  other  party 
during  the  performance  of  the  work.  Under  such  an  agreement  title  to  the 
money  advanced  or  supplies  furnished  vests  in  the  party  receiving  the  same 
at  the  time  when  the  advance  is  made,  in  the  absence  of  a  provision  to  the 
contrary  in  the  contract."  And  in  such  case  the  party  receiving  the  advances 
is  bound  to  perform  the  acts  for  which  the  advances  were  made.7  An  action 
for  damages  for  breach  of  contract  will  lie  for  failure  to  furnish  supplies  as 
agreed,  the  measure  of  damages  in  such  case  being  the  profit  which  the  plain- 
tiff would  have  made  if  the  supplies  had  been  furnished.8  In  some  states  a 
lien  for  supplies  furnished  in  certain  cases  is  given  by  statute.9 

1.  Nicholson  v.  Chapman,  2  H.  Bl.  254.  Branch  Lumbermen's  Exch.  v.  Fisher,  150  Pa. 
A  riparian  owner  has  at  common  law  no      St.  475.    See  also  West  Branch  Lumbeimen's 

right  to  compensation  for  logs  which  have  Exch.  v.  McCormick,  1  Pa.  Dist.  542.  re- 
floated upon  his  land.  West  Branch  Lumber-  pare,  under  the  New  Hampshire  Act  of  June  10, 
men's  Exch.  v.  McCormick,  1  Pa.  Dist.  542.  180S,  Scott  v.  Willson,  3  N.  H.  321. 

2.  Libby  v.  Johnson,  37  Minn.  220.  In  this  5.  Hynicka  v.  Smith,  26  Pa.  St.  499.  See 
case  it  was  held  that  where  the  owner  of  logs  also  Wendt      Craig,  67  Pa.  St.  424. 

so  collected,  who  had  previously  sold  them,  6.  Advances  and  Supplies.— Gavigan  v.  Evans, 

receives  and  again  sells  them  as  his  own,  he  45  Mich.  597.    See  also  Woodstock  Iron  Co.  v. 

is  liable  to  the  true  owners  as  for  money  re-  Reed,  Si  Ala.  305. 

ceived  10  their  use.  7.  Hopkins  v.  Sanford,  38  Mich.  611. 

3.  Consult  the  statutes.  See  also  Brown  v.  8.  Mason  v.  Alabama  Iron  Co.,  73  Ala.  270; 
Chadbourne.  31  Me.  9,  50  Am.  Dec.  641;  Treat  Skagit  R.,  etc.,  Co.  v.  Cole,  2  Wash.  57;  Gra- 
v.  Lord,  42  Me.  552,  66  Am.  Dec.  298;  Hooper  ham  v.  McCoy,  17  Wash.  63. 

v.  Hobson,  57  Me.  276;  Craig  v.  Kline,  65  Pa.  9.  Lien  for  Supplies.  —  As  to  the  lien  for  sup- 

St.  399,  3  Am.  Rep.  636;  West  Branch  Lum-  plies  furnished  to  a  lumber  camp  under  former 

bermen's  Exch.  v.  Fisher,  150  Pa.  St.  475.    See  Wisconsin  statutes,  see  Kollock  v.  Parcher,  52 

further  Wilson  v.  Wentworth,  25  N.  H.  245.  Wis.  393;  Stacy  v.  Biyant,  73  Wis.  14;  Patten 

As  to  the  distribution  of  "  prize  logs"  under  v.  Northwestern   Lumber  Co.,  73  Wis.  233; 

early  Maim-  statutes,  see  Kennebec  Log  Driv-  Garland  v.  Hirkey,  75  Wis.  178;  Johnson  r. 

ing  Co.  v.  Burrill,  18  Me.  314.  Iron  Belt  Min.  Co.,  7S  Wis.  159;  Bradford  v. 

4.  The  Pennsylvania  Act  of  March  20,  1812,  Underwood  Lumber  Co.,  80  Wis.  50;  Abraham 
as  to  lumber  taken  up  while  floating  in  a  river,  v.  Agnew,  83  Wis.  246.  See  also  Andrews  v. 
is  not  applicable  to  lumber  which  has  gone  Jenkins,  39  Wis.  476. 

adrift  and  lodged  on  an  island  in  the  river.  As  to  the  lien  for  supplies  furnished  to  saw- 

Etter  v.  Edwards,  4  Watts  (Pa.)  63;   West  mills  under  Georgia  statutes,  see  Dart  v.  May- 
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V.  LlENS  —  1.  At  Common  Law.  —  A  person  who  performs  labor  or  services 
upon  logs  or  lumber  delivered  into  his  possession  for  this  purpose  has,  at  com- 
mon law,  a  lien  on  the  property  for  his  charges.  This  is  in  accordance  with 
the  general  principle  of  the  common  law  that  a  bailee  of  personal  property 
who  has  imparted  to  it  an  additional  value  by  his  labor  or  services  has  a  lien 
on  the  property  for  his  reasonable  charges.1  Thus,  the  owner  or  operator  of 
a  sawmill  to  whom  logs  are  delivered  to  be  sawed  has  a  lien  on  thelumber 
manufactured  therefrom  for  his  charges  for  sawing,2  and  such  lien  exists  inde- 
pendently of  any  special  agreement  therefor.3  The  lien  in  such  case  extends 
to  all  the  logs  delivered  and  sawed  under  one  contract  for  the  general  balance 
due  for  the  sawing,  and  is  not  limited  to  any  particular  lot  of  lumber  for  the 
price  of  sawing  it.'4 

No  Lien  Where  Property  Was  Not  in  Possession  of  Claimant.  —  It  is  indispensable  to 
the  existence  of  a  common-law  lien  that  the  lien  claimant  should  have  and 
retain  5  possession  of  the  property,  and  hence  a  common-law  lien  on  logs  or 
lumber  can  arise  only  where  the  claimant  has  had  possession,  as  in  the  cases 
just  considered.  A  person  employed  to  cut  timber  or  haul  logs  on  the  land 
of  another  has  no  such  possession  of  the  property,  and  therefore,  at  common 
law,  can  claim  no  lien  for  his  services,  in  the  absence  of  a  special  contract  pro- 
viding for  a  lien.6    A  lien  may  be  secured  in  such  case,  however,  by  contract.7 

2.  Statutory  Liens  —  Lien  on  Logs  and  Lumber  Given  by  Statute.  —  In  many  of  the 
United  States,  especially  in  those  states  where  the  lumber  industry  is  of 
importance,  statutes  have  been  passed  giving  to  persons  who  perform  labor  or 
services  upon  logs  and  lumber  a  lien  upon  sucli  property  for  the  labor  and 
services  performed.  The  statutes  differ  somewhat  in  the  several  states  as  to 
the  property  upon  which  and  the  labor  and  services  for  which  a  lien  may  be 


hetv,  6o  Ga.  104;  Bennett  v.  Gray,  82  Ga.  592; 
Balkcom  v.  Empire  Lumber  Co.,  91  Ga.  651, 
44.  Am.  St.  Rep.  58;  Giles  v.  Gano,  102  Ga.  593; 
Loud  v.  Pritchett,  104  Ga.  648. 

As  to  the  construction  of  a  contract  for  ad- 
vances made,  see  Boody  v.  Goddard,  57  Me. 
602. 

A  person  who  has  made  advances  of  money 
and  also  supplies  in  kind  in  aid  of  the  dead- 
ening of  trees  and  the  cutting  and  hauling  of 
logs  cannot  claim  a  privilege  for  the  whole  ad- 
vancss  on  the  logs  and  also  on  the  special 
articles  furnished.  Cypress  Shingle,  etc.,  Co. 
v.  Lorio,  46  La.  Ann.  441. 

1.  Liens  —  At  Common  Law.  —  See  the  titles 
Bailments,  vol.  3,  p.  759;  Liens,  ante,  p.  3. 
See  also  the  cases  cited  in  the  note  immedi- 
ately following,  and  see  Jacobs  v.  Knapp,  50 
N.  H.  71. 

Raftsmen  engaged  as  private  carriers  for  hire 
in  floating  logs  down  a  river  have  a  common- 
law  lien  for  their  charges  on  logs  delivered  to 
and  driven  by  them.  Farrington  v.  Meek,  30 
Mo.  578,  77  Am.  Dec.  627. 

2.  Common-law  Lien  of  Person  Sawing  Logs 
into  Lumber. —  Holderman  v.  Manier,  104  Ind. 
118:  Chadwick  v.  Broidwell,  27  Mich.  6; 
Phillips  v.  Freyer,  80  Mich.  254;  Morgan  v. 
Congdon,  4  N.  Y.  552;  Pierce  v.  Sweet,  33 
Pa.  St.  151:  Arians  v.  Brickley,  65  Wis.  26. 
See  also  Crouch  v.  Buerman,  6  Pa.  Dist. 
357- 

One  who  saws  logs  into  lumber  and  shingles 
has  a  common-law  lien  ihereon  for  the  value 
ot  his  services,  and  this  lien  is  not  abrogated 
by  the  Wisconsin  statutes  (Rev.  Stat.,  3341, 
3347,  in  force  in  1885)  and  may  be  enforced  in 
equity.    Arians  v.  Brickley,  65  Wis.  26. 
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The  fact  lhat  the  owner  of  the  logs  is  also  the 
owner  of  the  sawmill  does  not  affect  the  righl 
of  the  sawyer  to  a  lien  where  the  mill  is  in  his 
exclusive  possession  and  the  logs  aie  received 
and  sawed  by  him  as  bailee  and  not  as  ihe 
servant  of  the  owner.  Pierce  v.  Sweet,  33  Pa. 
St.  151. 

3.  Pierce  v.  Sweet,  33  Pa.  St.  151. 

4.  Holderman  v.  Manier,  104  Ind.  118; 
Partridge  v.  Dartmouth  College,  5  N.  H.  286; 
Morgan  v.  Congdon,  4  N.  Y.  552. 

5.  See  infra,  this  seclion,  Waiver  and  Dis- 
charge of  Lien.  See  also  the  title  Liens, 
ante,  p.  3. 

6.  No  Common-law  Lien  for  Cutting  or  Hauling 
Logs.  —  Oakes  v.  Moore,  24  Me.  214,  41  Am. 
Dec.  379;  Fitzgerald  v.  Elliott,  162  Pa.  St.  118, 
42  Am.  St.  Rep.  812;  Arians  v.  Brickley,  65 
Wis.  26.  See  alsoO'Clair  v.  Hale,  (Supm.  Ct. 
Spec.  T.)  25  Misc.  (N.  Y.)  31,  35  N.  Y.  App. 
Div.  77. 

But  a  person  who  cuts  and  hauls  to  his  mill 
a  quantity  of  timber  from  the  land  of  another, 
under  a  contract  with  the  latter,  has  a  common- 
law  lien  for  his  labor  on  the  lumber  in  his  pos- 
session manufactured  from  the  logs  and  also 
upon  the  logs  remaining  unsawed.  Palmer  v. 
Tucker,  45  Me.  316 

7.  Lien  Secured  by  Contract.  —  See  Oakes  v. 
Moore,  24  Me.  214,  41  Am.  Dec.  379;  Haugh- 
ton  v.  Busch,  101  Mich.  267;  Mount  v.  Wil- 
liams, 1  l  Wend.  (N.  Y.)  77;  Smith  v.  Scott,  31 
Wis.  420. 

Contract  Must  Be  with  Owner  of  Logs.  —  A  con- 
tract for  a  lien  on  logs  or  lumber,  made  by  one 
who  is  not  the  owner  of  the  property  nor 
authorized  by  the  owner,  is  not  binding  on  the 
latter.    Hill  v.  Burgess,  37  S.  Car.  604. 
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claimed,  the  provisions  in  some  states  being  more  comprehensive  than  in 
others. 1 

statutes  Constitutional.  —  Statutes  providing  for  a  lien  on  logs  or  lumber  have 
repeatedly  been  held  to  be  constitutional.2 

Difference  Between  Statutory  and  Common-law  Lien.  — The  statutes  not  only  give  a 
lien  in  cases  where  a  lien  did  not  exist  at  common  law,  but  the  statutory 
lien  differs  from  a  common-law  lien  in  that  no  possession  of  the  property 
is  essential,  as  at  common  law,  to  the  existence  of  the  lien.  The  protection 
afforded  at  common  law  by  possession  is  accomplished  in  the  case  of  statutory 
liens  through  an  attachment  of  the  property.3 

Existence  of  Common-law  Lien  Does  Not  Defeat  Statutory  Lien.  —  The  fact  that  a  person 
claiming  a  statutory  lien  has  also  a  lien  at  common  law  is  of  no  consequence, 
for  the  legislature  may  provide  an  additional  remedy  to  one  already  existing.4 

Nature  of  Lien  as  Right  or  Remedy.  —  A  statutory  lien  given  to  loggers  for  labor 
in  getting  out  logs  is  held  to  be  a  right  constituting  a  part  of  the  laborer's 
contract,  and  not  a  mere  remedy.  It  follows  from  this  that  a  statutory  lien 
cannot  be  affected  by  the  repeal  of  the  statute  creating  it  pending  the  enforce- 
ment of  the  lien.5 

Statutes  Not  Retroactive.  —  So  the  statutes  do  not  act  retrospectively,  and  a 
statutory  lien  cannot  be  claimed  for  work  done  under  a  contract  made  before 
the  statute  was  passed,  although  the  work  in  question  was  performed  after 
the  passing  of  the  statute.6 

statutes  Construed  Liberally.  —  Statutes  giving  liens  on  logs,  etc.,  for  labor  or 
services  performed  thereon  are  remedial  in  their  nature  and  should  be  liberally 
construed  in  the  interest  of  labor.7 

3.  Persons  Entitled  to  Lien  — a.  In  General.  —  The  statutes  provide  gen- 
erally that  any  person  who  performs  labor  or  services  or  assists  in  performing 
labor  or  services  shall  have  a  lien  therefor.**  But  the  lien  claimant  must  have 
performed  the  services  under  a  contract,  directly  or  indirectly,  with  the  owner 
of  the  property;9  a  mere  trespasser  cannot  acquire  a  lien  for  his  work  in 
cutting  timber.10 

b.  Contractors.  —  Some  question  has  been  raised  as  to  whether  a  gen- 
eral contractor  who  himself  personally  performs  no  labor  or  services,  but  acts 
only  through  agents  or  servants  employed  by  him,  comes  within  the  statutory 
provisions.  It  has  been  held  that  such  contractor  may  claim  a  lien  under  the 
statutes  where  it  does  not  appear  that  the  parties  intended  by  the  contract 
that  the  contractor  should  personally  perform  the  services  contracted  for. 11 

1.  Liens  Given  by  Statute.  —  Consult  the  stat-  545;  Proulx  v.  Stetson,  etc.,  Mill  Co.,  6  Wash, 
utes  of  the  several  states.  478;  Winslow  v.  Urquhart,  39  Wis.  260;  Hogan 

A  lien  law  may  be  general  though  limited  to  v.  Cushing.  49  Wis.  169.  Kollock  v.  Parcher, 

certain  counties.    Collins  v.  Cowan,  52  Wis.  52  Wis.  393;  Lohman  v.  Peterson,  87  Wis.  227; 

634.  Jacubeck  v.  Hewitt,  61  Wis.  96;  Kendall  v. 

The  proprietor  of  a  sawmill  has  a  lien  under  Hynes  Lumber  Co.,  96  Wis.  659;  De  Morris  v. 

the  Georgia  statutes  on  the  product  of  the  mill  Wilbur  Lumber  Co.,  98  Wis.  465.    See  also 

for  work  done  or  material  furnished  by  others.  Bean  v    Brown,  54  N.  H.  395;   Hopkins  v. 

Murphey  v.  McGough,  105  Ga.  816.  Rays,  68  N.  H.  164. 

2.  Statutes  Held  Constitutional.  —  Spofford  v.  8.  Who  Entitled  to  Lien. —  See  the  statutes 
True,  33  Me.  283,  54  Am.  Dec.  621;  Shav?  v.  of  the  various  jurisdictions. 

Bradley,  59  Mich.  199;  Reilly  v.  Stephenson,  9.  See  infra,  this  section.  Against  Whom 

62  Mich.  509;  Craddock  v.  Dwi^ht,  85  Mich.  Lien  May  Be  Claimed. 

587;  Sullivan  ?/.  Hall,  86  Mich.  7;  Winslow  v.  10.  Trespasser  Cannot  Acquire  Lien.  —  Carr  v. 

Urquhart,  39  Wis.  260.  Brick,  113  Mich.  664.    It  was  further  held  in 

3.  Possession  Not  Essential.  —  Quimby  v.  this  case  that  the  owner  of  the  limber  cut 
Hazen,  54  Vt.  132.  could  not,  in  an  action  of  replevin  for  the  logs, 

4.  Phillips  v.  Freyer,  80  Mich.  254.  deny  the  validity  of  a  lien  established  in  pro 

5.  Garneau  v.  Port  Blakely  Mill  Co.,  8  Wash.  ceedings  to  which  he  was  a  party  on  the 
467.  ground  that  the  lien  claimant  was  a  trespasser. 

6.  Statutes  Not  Retroactive.  —  Bourgette  v.  11.  Whether  General  Contractor  Entitled  to  Lien. 
Williams,  73  Mich.  208.  — Shaw  v.  Bradley.  59  Mich.  199;  Phillips  v. 

7.  Statutes  Construed  Liberally.  —  Breault  v.  Freyer,  80  Mich.  254,  overruling  Kieldsen  v. 
Archambauli,  64  Minn.  420,  58  Am.  St.  Rep.  Wilson,  77  Mich.  45.     See  also  infra,  this 

532  Volume  XIX. 


LienB. 


LOGS  AND  LUMBER. 


For  What  Labor  Claimed. 


This  doctrine,  however,  is  not  universally  accepted,  and  it  has  been  held  that 
the  statutes  do  not  apply  to  one  who  employs  other  men  to  do  the  work,  and 
does  not  directly  do  any  work  himself.1  In  Minnesota  the  statute  expressly 
declared  that  it  was  intended  only  for  the  protection  of  laborers  for  hire,  and 
should  not  inure  to  the  benefit  of  any  person  interested  in  contracting  for 
cutting,  hauling,  etc.,  logs  by  the  thousand. 'J  Under  the  present  law  of  the 
state,  however,  a  contractor  or  subcontractor  may  claim  a  lien  for  labor  or 
services  performed  in  cutting,  banking,  or  hauling  logs.3 

4.  Against  Whom  Lien  May  Be  Claimed  —  Owner  of  Property.  —  The  object  of  a 
logger's  lien  being  to  secure  the  payment  of  compensation  for  labor  or  services 
performed,  such  lien  can,  of  course,  be  claimed  only  as  against  the  person 
liable  for  the  payment  of  such  compensation;  that  is,  ordinarily,  against  the 
owner  of  the  property  upon  which  the  labor  or  services  were  performed."* 

Party  Contracting  for  Services.  —  The  right  to  a  lien  on  logs  or  lumber  is  founded 
on  some  contract,  express  or  implied,  for  the  performance  of  the  labor  or 
services  on  account  of  which  the  lien  is  claimed;  and  hence  it  seems  that  the 
lien  can  be  asserted  only  against  one  with  whom,  either  directly  or  indirectly, 
the  lien  claimant  has  entered  into  such  a  contract.5 

Direct  Privity.  —  Though  the  decisions  on  the  subject  are  not  entirely  har- 
monious, the  prevailing  doctrine  is  that  the  statutory  lien  attaches  to  the  logs 
or  lumber  upon  which  the  labor  was  performed,  although  such  labor  was  per- 
formed not  directly  for  the  owner,  but  for  a  contractor  who  contracted  with 
the  owner  to  do  the  work  for  a  specified  sum  which  the  owner  has  paid.6 

Agency.  —  Under  a  statute  giving  a  lien  upon  lumber  to  any  person  perform- 
ing labor  thereon  "  for  or  on  account  of  the  owner,  agent,  or  assignee,"  the 
lien  claimant  must  have  been  employed  by  the  owner  or  by  some  one  acting 
for  him  or  on  his  behalf.7 

5.  For  What  Labor  or  Services  Lien  May  Be  Claimed  —  a.  In  General.  —  In 
determining  what  labor  and  services  come  within  the  meaning  of  the  statutes, 

section,  For  What  Labor  or  Services  Lit-//  May  an  agent,  contractor,  or  subcontractor  of  the 

Be  Claimed —  Services  of  Teams  or  Servants.  owner. 

1.  Quimby  v.  Hazen,  54  Vt.  132;  Campbell  Under  the  Michigan  log  lien  law  the  lien  of 
v.  Sterling  Mfg.  Co.,  n  Wash.  204.  the  laborer  does  not  depend  upon  the  state  of 

2.  Stat.  Minn.  (1894),  §  2464;  King  v.  Kelly,  the  accounts  between  the  contractor  for  whom 
25  Minn.  522.  he  labors  and  the  owner  of  the  logs,  and  the 

In  Breault  v.  Archambault,  64  Minn.  421,  58  latter,  although  he  cannot  be  made  liable  for 

Am.  Si. _  Rep.  545,  a  person  who  furnished  to  more  than  the  contract  price  for  getling  out 

contractors  teams  and  teamsters  at  a  gross  the  logs,  pays  the   contractor  at  his  peril, 

price  per  month  for  each  team  and  leamster  Federspiel  v.  Johnstone,  87  Mich.  303. 

was  held  not  to  be  a  contractor  wilhin  this  The  Florida  lien  law  of  1875  gives  a  lien 

section.  only  to  laborers  or  contractors  with  whom  the 

3.  Carver  v.  Bagley,  79  Minn.  114.  ownerof  thelogs  or  lumber  contracts;  it  gives 

4.  One  Log  Owner  Not  Chargeable  with  Labor  no  lien  to  the  employees  of  persons  contract- 
Done  on  Logs  of  Another.  —  Losie  v.  Underwood  ing  with  the  owner  who  are  not  employed  by 
Lumber  Co.,  79  Wis.  631;  Minton  v.  Under-  the  latter.  Wright  v.  Terry,  23  Fla.  160,  in 
wooi  Lumber  Co.,  79  Wis.  646.  See  also  Mc-  which  case  the  contract  in  question  was  held 
Guire  v.  McCallum,  no  Mich.  91.  not  to  give  a  lien  to  the  employees  of  the 

5.  Right  to  Lien  Founded  on  Contract.  —  Oliver  contractor. 

z\  Woodman,  66  Me.  54;  Shaw  v.  Bradley,  59  7.  Babka  v.  Eldred,  47  Wis.  189;  Gross  v. 

Mich.   199.    See    also  Gamble  v    Gates,    97  Eiden,  53  Wis.  543,  distinguishing  Paine  v.  Gill. 

Mich.  465.  13  Wis.  561;  Paine  v.  Wood  worth,  15  Wis.  298, 

6.  Lien  Against  Owner  Without  Direct  Privity  and  Battis  v.  Hamlin,  22  Wis.  669. 

of  Contract.  —  Doe   v.   Monson,  33    Me.  430;  Laborers  getting  out  shingle  blocks  for  one 

Oliver  v.  Woodman,  66  Me.  54;    Reilly   v.  company  are  entitled  to  a  lien  under  Ball. 

Stephenson.  62  Mich.  509;  Mungerz;.  I.enroot,  Annot.  Codes  &  Stat.  Wash.  (1897),  §  5931,  on 

32  Wis.  541;   Winslow  v.  Urquhart,  39  Wis.  shingles  manufactured  therefrom  by  another 

260.    See  also  Bicknell  v.  Tuckey,  34  Me.  273;  company  which  still  retains  possession  thereof. 

Hale  v.  Brown,  59  N.  H.  551,  47  Am.  Rep.  224;  where  such  shingles  are  manufactured  under 

Collins  v.  Cowan,  52  Wis.  634.    Compare  Oliver  a  continuing  contract  between  the  two  com- 

v.  Woodman,  66  Me.  54;  Quimby  v.  Hazen,  54  panies,  one  furnishing  the  blocks  and  the 

Vt.  132;  Jacobs  v.  Knapp,  50  N.  H.  71,  which  other  manufacturing  the  shingles.  Munroez>. 

last  case  was  decided  prior  to  the  iXcw  Hamp-  Sedro  Lumber,  etc.,  Co.,  16  Wash.  694.  See 

shire  Act  of  1871  providing  for  a  lien  where  also  Duggan  v.  Washougal  Land,  etc.,  Co.,  10 

the  labor  is  performed  under  a  contract  with  Wash.  84. 

533  Volume  XIX. 


Liens. 


LOGS  AND  LUMBER. 


For  What  Labor  Claimed. 


in  cases  where  the  particular  labor  or  services  for  which  a  lien  may  be  claimed 
are  not  specifically  enumerated,  the  courts  have  generally  given  to  the  statutes 
a  liberal  interpretation  in  favor  of  the  lien  claimant.1  But  the  statutes  will 
not  be  so  construed  as  to  give  a  lien  for  labor  or  services  plainly  not  con- 
templated by  them.2  The  personal  services  contemplated  embrace  not  only 
the  services  actually  rendered,  but  also  the  time  during  which  the  laborer  is 
detained  at  the  instance  of  the  employer  while  the  business  is  getting  into 
condition  for  the  resumption  of  labor.3 

b.  Indirect  Services.  —  It  is  not  necessary  that  the  labor  or  services  for 
which  the  lien  is  claimed  should  have  been  performed  directly  upon  the  prop- 
erty ;  the  lien  .may  be  asserted  by  one  who  has  performed  indirect  services  in 
securing  or  manufacturing  the  logs  or  lumber. 

Services  as  Cook.  —  Thus,  a  cook  of  a  logging  camp  is  entitled  to  a  lien  on  the 
logs  gotten  out,  for  his  services  as  cook.4 

Blacksmith's  Services.  —  So  a  blacksmith  employed  at  such  camp  in  shoeing 
horses,  repairing  sleds,  and  mending  and  keeping  in  order  tools  used  by  the 
men  actually  and  directly  engaged  in  the  common  enterprise  of  getting  out  the 
logs,  is  entitled  to  a  lien  on  the  logs.5 

Gathering  Up  and  Caring  For  Tools.  —  Gathering  up  and  taking  care  of  peavies 
and  other  tools  used  by  the  workmen  in  driving  logs  is  an  essential  part  of  the 
work  on  the  drives,  and  the  person  doing  this  work  is  entitled  to  a  lien  therefor.0 

Construction  of  Roads,  etc.  —  Again,  one  who  constructs  a  necessary  road  by 
which  logs  are  taken  from  the  forest  to  the  mill,  or  to  the  water  and  afterwards 
to  the  mill,  or  to  market,  is  entitled  to  a  lien  for  his  work.7  Similarly,  a 
claim  for  the  labor  of  blasting  rocks  along  a  river  bed  in  order  to  make  a  pass- 
age for  logs  in  getting  them  from  the  woods  to  the  place  of  booming  is  lien- 


l.  Servioes  for  Which  Lien  May  Be  Claimed  — 
In  General.  —  As  to  the  liberal  construction  of 
the  statutes,  see  supra,  this  section,  Statutory 
Lifns. 

Cutting,  Skidding,  Falling,  Rafting,  etc.  —  A 

statute  giving  a  lien  for  labor  performed  in 
"  cutting,  skidding,  falling,  hauling,  scaling, 
banking,  driving,  running,  rafting,  or  boom- 
ing "  logs,  includes  "  cutting,  skidding,  haul- 
ing, chopping,  sawing,  swamping,  loading, 
and  falling."  Grand  Rapids  Chair  Co.  v. 
Runnels,  77  Mich.  104. 

One  Who  Furnishes  Shingle  Bands  is  entitled 
to  a  lien  under  a  statute  giving  a  lien  to  any 
persons  who  perform  any  labor  or  services  in 
manufacturing  shingles.  Bass  v.  Williams,  73 
Mich.  208. 

Lien  of  Scaler.  —  A  scaler  employed  by  the 
vendor  of  logs  or  by  the  vendor  and  vendee 
jointly,  and  also  by  the  vendor  to  assist  in 
loading  the  logs,  is  entitled  lo  a  lien  as  against 
the  vendee  for  the  scaling  and  also  for  the 
loading,  provided  such  loading  did  not  inter- 
fere with  his  duties  as  scaler.  Kline  v.  Corn- 
stock,  67  Wis.  473. 

Damages  for  Breach  of  Contract. — In  Wisconsin, 
lienable  claims  under  Rev.  Stat.- Wis.  (189S), 
§  3329>  giv'ng  a  lien  for  labor  performed  on 
logs  and  lumber,  include  only  wages  earned, 
and  do  not  include  damages  for  breach  of  a 
contract  of  hiring.  Kennedy  s\  South  Shore 
Lumber  Co.,  102  Wis.  284. 

Laborer  Employed  in  Several  Capacities.  —  An 
employee  of  one  operating  a  sawmill,  lumber 
camp,  and  farm,  is  entitled  to  a  lien  on  the 
products  of  the  mill  for  labor  performed  there- 
on; and  where  his  time  has  been  kepi  but  not 
apportioned,  and  he  is  not  able  to  state  the 


whole  lime  during  which  he  was  employed 
upon  the  mill  products,  he  may  estimate  the 
time  so  employed,  the  correctness  of  such  esti- 
mate being  a  question  of  fact  for  the  jury. 
Menery  v.  Backus,  107  Mich.  329. 

2.  No  Lien  for  Services  Not  Contemplated  by 
8tatute.  —  Thus,  under  a  statute  giving  a  lien 
for  hauling  logs  and  timber,  no  lien  can  be 
claimed  for  hauling  the  product  manufactured 
therefrom.    Villenuve  v.  Sines,  92  Mich.  556. 

A  statute  providing  for  a  lien  for  performing 
manual  labor  upon  lumber  does  not  mean  mak- 
ing lumber  out  of  logs  by  sawing,  for  which 
the  common  law  gives  a  lien.  Arians  v.  Brick- 
ley,  65  Wis.  26. 

3.  McCrillis  v.  Wilson,  34  Me.  286,  56  Am. 
Rep.  685.  See  also  Cross  v.  Dore,  20  Wash. 
121. 

4.  Cook.  —  Breault  v.  Archambault.  64  Minn. 
420,  58  Am.  St.  Rep.  545;  Young  v.  French,  35 
Wis.  hi;  Winslow  v.  Urquhart,  39  Wis.  260. 

An  Assistant  Cook  is  entitled  to  a  lien. 
Breault  v.  Archambault,  64  Minn.  420,  58  Am. 
St.  Rep.  545. 

Person  Boarding  Workmen.  —  A  statute  giv- 
ing a  lien  to  the  cook  of  a  lumber  camp  does 
not  include  a  lien  for  board,  and  one  who  has 
contracted  to  board  the  men  cannot  have  the 
contract  so  apportioned  as  to  give  him  a  lien 
for  his  labor  in  cooking  and  preparing  the  food 
furnished  under  his  contract.  Biadford  v. 
Underwood  Lumber  Co.,  80  Wis.  50. 

5.  Blacksmith.  —  Breault  v.  Archambault,  64 
Minn.  420,  58  Am.  St.  Rep.  545. 

6.  Person  Caring  for  Tools.  —  Minton  v.  Un- 
derwood Lumber  Co.,  79  Wis.  646. 

7.  Constructing  Roads.  —  Proulx  v.  Stetson, 
etc.,  Mill  Co.,  6  Wash.  478. 
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able.1  But  laborers  are  not  entitled  to  a  logger's  lien  for  work  performed  in 
opening  a  public  road,  although  employed  on  such  work  by  the  logging  com- 
pany, in  order  to  make  the  road  practicable  for  teams  in  hauling  supplies  from 
the  lumber  camp.2 

Improvements  to  Sawmill.  —  So  a  statute  giving  a  lien  for  manufacturing  logs 
into  lumber  does  not  give  a  lien  for  work  done  in  making  permanent  improve- 
ments to  the  sawmill  when  the  lumber  is  manufactured.3 

C.  SERVICES  OF  TEAMS  OR  SERVANTS  —  "  Personal  Services  »  —  Hire  of  Teams.  — 
It  has  been  held  that  under  a  statute  giving  a  lien  for  the  "personal  services" 
of  the  laborer  no  lien  can  be  claimed  for  the  hire  of  his  team,  although 
employed  upon  the  same  lumber.4 

Where  Use  of  Team  and  Appliances  Necessary  to  Performance  of  Work.  —  It  seems,  how- 
ever, that  the  personal  services  of  the  lumberman  should  properly  include  the 
use  and  earnings  of  his  own  teams  and  appliances  where  these  are  actually  and 
necessarily  used  by  him  in  connection  with  the  service  rendered.5 

Where  Owner  Performs  No  Manual  Labor.  —  But  it  has  been  held  that  no  lien  can 
be  claimed  for  the  use  of  teams  where  the  owner  has  done  no  manual  labor 
himself.0 

Where  Owner  Lets  His  Team.  —  And  under  a  statute  giving  to  a  laborer  a  lien  for 
his  personal  services  and  for  the  services  performed  by  his  team,  one  who 
merely  lets  his  team  to  another  to  be  used  by  the  latter  in  hauling  logs  has 
no  lien  on  the  logs  for  the  hire  of  the  team  ;T  and  this  is  the  law  under  the 
statutes  generally.8 

Ownership  of  Team.  —  But  under  a  statute  giving  a  lien  for  the  services  of  the 
team  a  person  employed  to  haul  logs  for  a  stated  compensation  for  himself 
and  team  has  a  lien  for  his  personal  services  and  for  the  services  of  his  team, 
where  he  has  the  rightful  possession  and  control  of  the  team  and  is  entitled 
to  its  earnings,  although  he  may  not  be  the  legal  owner.9 

Term  "Manual  Labor"  Construed.  —  In  Minnesota,  where  the  statute  gives  a  lien 
to  persons  who  perform  "manual  labor"  on  logs,  etc.,  it  is  held  that  this 
term  should  be  construed  as  its  common  use  will  warrant,  and  it  is  accordingly 
held  to  include  not  merely  the  personal  services  of  the  lien  claimant,  but  also 
the  use  of  all  implements  or  instrumentalities  actually  used  in  and  necessary 
to  the  performance  of  such  labor  by  the  lumberman.10  So  one  who  f  urr  ishes 
teams  and  teamsters  at  a  gross  price  per  month  performs  manual  labor  within 
the  sense  of  the  statute,  although  he  works  only  through  his  servants,  and 
does  no  work  in  person.11 

Where  the  Lien  Is  Given  Generally  for  Labor  and  Services,  with  no  restrictive  words,  it 
has  been  held  that  this  language  should  be  so  construed  as  to  include  not 

!•  Duggan  v.  Washougal  Land,  etc.,  Co.,  10  or  services,"  should  properly  be  held  to  in- 
Wash.  84.  elude  the  labor  or  services  of  teams  furnished 

2-  Duggan  v.  Washougal  Land,  etc.,  Co..  10  by  the  person  who  himself,  as  laborer  or  con- 
Wash.  84.  tractor,  performs  the  labor  or  services.  Mabie 

3.  Permanent    Improvements    on  Sawmill.—  v.  Sines,  92  Mich.  545. 

Glover  v.  Hynes  Lumber  Co.,  94  Wis.  457;  7.  Richardson  v.  Hoxie,  90  Me.  227;  McMul- 

Kendall    v.    Hynes   Lumber  Co.,   96   Wis.  lin  v.  McMullin,  92  Me.  336. 

°59-  8.  No  Lien  for  Services  of  Team  Let  to  Another. 

4.  Services  of  Teams  and  Servants.  —  McCrillis  — Mabie  v.  Sines,  92  Mich.  545;  Lohman  v. 
v.  Wilson,  34  Me.  286,  56  Am.  Dec.  655;  Co-  Peterson,  87  Wis.  227. 

burn  v.  Kerswell,  35  Me.  126.  The    Michigan   statute  (How.    Stat.  1882, 

5.  Hale  v.  Brown,  59  N.  H.  551,  47  Am.  Rep.  §  8427a;  Comp.  Laws  1897,  §  10756)  gives  no 
224-  lien  in  favor  of  the  owner  of  a  team  let  to  the 

6.  Hale  v.  Brown,  59  N.  H.  551,  47  Am.  laborer  or  contractor,  where  the  latter  is  him- 
Rep.  224.  self  enfitled  to  assert  a  lien  at  a  gross  sum  for 

But  it  seems  that  the  Michigan  statute  (How.  his  own  work  and  that  of  the  team.    Mabie  v. 

S(at.  18S2,  §8427*7;  Comp.  Laws  1897,  §  10756),  Sines,  92  Mich.  545. 

providing  that  "  any  person  or  persons  who  9.  Kelley  v.  Kelley,  77  Me.  135. 

perform  any  labor  or  services  in  manufactur-  10.  Martin  v.  Wakefield,  42  Minn.  176. 

jng  lumber  or  shingles    *    *    *    shall  have  a  11.  Breault  v.  Archambault,  64  Minn.  421.  58 

hen  thereon  for  the  amount  due  for  such  labor  Am.  St.  Rep.  545. 
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merely  the  lien  claimant's  personal  or  manual  labor  and  services,  but  also  the 
labor  and  services  of  his  teams  and  servants.1 

"6.  Property  Subject  to  Lien  —  a.  In  General. — The  statutes  prescribe 
with  considerable  minuteness  the  property  against  which  the  lien  for  services 
thereupon  may  be  claimed,  and  include  generally  not  only  logs  and  timber, 
but  lumber  and  various  articles  manufactured  therefrom.  Under  the  statutes 
a  lien  may,  of  course,  be  claimed  on  property  coming  within  the  statutory 
terms  and  on  no  other  property.  Whether  any  particular  property  comes 
within  the  provisions  will  obviously  depend  in  each  case  upon  the  language  of 
the  statute  and  the  definition  of  the  terms  used.8 

Where  Several  Laborers  Work  Together  for  the  same  employer  and  upon  the  same 
propert}',  each  may  have  a  lien  on  all  of  the  property,  although  his  personal 
work  may  have  been  upon  a  part  of  it  only. 3  But  where  the  owner  of  several 
distinct  lots  of  timber  employs  laborers  to  cut  and  drive  it,  the  persons 
employed  on  one  lot  having  no  connection  with  those  employed  on  another, 
the  lien  of  each  laborer  is  upon  the  lot  upon  which  he  works,  and  not  upon 
the  others;  but  if,  in  such  case,  through  the  negligence  of  the  owner,  the 
several  lots  of  logs  become  so  intermixed  as  to  be  indistinguishable,  the  liens 
of  the  several  laborers  will  extend  to  the  whole  mass.4 

Lien  on  Lumber  Remaining  at  Mill.  - — In  Wasliiiigto)i  a  lien  is  given  to  every  per- 
son performing  work  or  labor  or  assisting  in  manufacturing  sawlogs  and  other 
timber  into  lumber  and  shingles,  on  such  lumber  while  it  remains  at  the  mill 
where  it  was  manufactured,  or  in  the  possession  or  under  the  control  of  the 
manufacturer.5  The  term  "lumber"  is  defined  to  mean  all  logs  or  other 
timber  sawed  or  split  for  use,  including  certain  enumerated  articles,  and  gen- 
erally every  article,  of  whatsoever  nature  or  description,  manufactured  from 
sawlogs  or  other  timber.6 

b.  Enforcement  of  Entire  Lien  Against  Part  of  Property  — 

Laborer  May  Enforce  His  Entire  Lien  Against  Any  Part  of  Property  Subject  Thereto.  —  A  person 
entitled  to  a  lien  on  logs,  timber,  or  the  product  manufactured  therefrom,  for 
work  done  thereon,  may  enforce  against  a  part  of  the  property  upon  which  he 
has  performed  labor  his  lien  for  all  the  labor  performed  upon  the  whole,  pro- 
vided the  property  belongs  to  one  owner  and  the  labor  was  performed  under 
one  entire  contract.7 

It  Hogan  v.  Cushlng,  49  Wis.  169.  not  on  each  thousand  feet  for  the  price  of  haul- 

2.  Property  Subject  to  Lien  —  Illustrations.  —  ing  it.    Bean  v.  Brown,  54  N.  H.  395. 

As  to  the  definition  of  terms  used  in  the  lien  3.  See  Cross  v.  Dore,  20  Wash.  121. 

statutes  and  elsewhere,  see  generally  supra,  Teamster  Hauling  Logs. —  Hopkins  r.  Rays, 

this  title,  Definitions.  68  N.  H.  164;  Jacubeck  v.  Hewitt,  61  Wis.  96; 

Under  a  statute  giving  a  lien  for  cutting,  Johnson  v.  Iron  Belt  Min.  Co.,  78  Wis.  159. 

hauling,  etc.,  logs  or  lumber,  a  lien  maybe  Laborers  Working  in  Separate  Crews.  —  McCril- 

claimed  for  cutting  and  hauling  shingle  raft  lis  v.  Wilson,  34  Me.  286,  56  Am.  Dec.  C55. 

four  feet  in  length.    Sands  v.  Sands,  74  Me.  4.  Spoffoid  v.  True,  33  Me.  283,54  Am.  Dec. 

239.    See  also  Hadlock  v.  Shumway,  11  Wash.  621. 

690.  5.  No  Lien  Where  Lumber  Removed  from  Mill. 

So  one  who  cuts  and  piles  by  the  cord  pop-  • — Campbell  v.  Sterling  Mfg.  Co.,  11  Wash, 

lar  wood  to  be  manufactured  into  pulp  has  a  204;  Smartwood  v.  Red  Star  Shingle  Co.,  13 

lien  thereon  under  this  statute.    Bondur  v.  Le  Wash.  349;  Judge  v.  Bay  Mill  Co.,  ]S  Wash. 

Bourne,  79  Me.  21.  269. 

Under  statutes  giving  a  lien  upon  sawlogs  One  who  hauls  lumber  from  the  mill  to  the 

for  the  work  or  labor  done  in  obtaining  or  place  of  delivery  to  a  purchaser  is  not  entitled 

securing  them,  and  upon  lumber  for  labor  to  a  lien  under  the  statute  for  such  hauling, 

performed  in  manufacturing  it,  a  lien  upon  Ryan  v.  Guilfoil,  13  Wash.  373. 

sawlogs  cannot  be  so  extended  as  10  attach  to  6,  Ball.  Annot.  Codes  and  Stat.  Wash.  (.1897), 

lumber  manufactured  therefrom.    Winsor  v.  §  5931. 

Johnson,  5  Wash.  429.  7.  Enforcement  of  Entire  Claim  Against  Part  of 

Lien  under  Contract  of  Hauling. —  Under  a  con-  Property.  —  Martin  v.  Wakefield,  42  Minn.  176; 

tract  to  haul  lumber  at  a  stipulated  price  per  Proulx  v.  Stetson,  etc.,  Mill  Co..  6  Wash.  47S; 

thousand  feet  the  laborer's  lien  given  by  the  De  Morris  v.  Wilbur  Lumber  Co.,  98  Wis.  465 

New  Hampshire  statute  is  upon  the  whole  quan-  [following  Jacubeck  v.  Hewitt,  61  Wis.  96]; 

tity  drawn  within  sixty  days  prior  to  the  time  Blonde     Menominee  Bay  Shore  Lumber  Co., 

of  bringing  an  action  to  enforce  the  lien,  and  106  Wis.  540. 
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Intermingled  Logs  Belonging  to  Several  Owners.  —  The  rule  that  a  laborer  may 
enforce  his  entire  lien  against  any  portion  of  the  property  does  not  hold  where 
the  labor  was  performed  upon  property  belonging  to  several  owners.1 

7.  Notice  of  Lien  —  a.  Necessity  for  Filing  Notice.  —  The  statutes 
provide  that  claims  for  labor  and  services  performed  upon  logs  or  lumber 
shall  not  remain  a  lien  thereon  unless  a  verified  written  instrument,  variously 
called  a  notice,  statement,  or  petition  of  claim,  be  filed  for  record  within  a 
certain  time  after  the  performance  of  the  labor  or  services  on  account  of  which 
a  lien  is  claimed.3 

Sale  of  Property  Before  Filing  Notice.  —  In  the  absence  of  a  statutory  provision  to 
the  contrary,  a  lien  on  logs  or  lumber  cannot  be  enforced  against  one  who, 
without  actual  or  constructive  notice  of  the  lien,  purchases  the  property  in 
good  faith  before  the  filing  of  the  lien  notice  or  statement.3  This  rule  has 
been  changed  in  some  states  by  statute.4 

b.  WHAT  Is  SUFFICIENT  NOTICE.  — The  Statutes  Prescribe  the  Facts  to  Be  Kecited 
in  the  notice.  In  general,  the  notice  must  state  the  nature  of  the  debt  or 
demand,  the  amount  due,  and  a  description  of  the  property  upon  which  the 
lien  is  claimed.    A  form  of  notice  is  generally  given  in  the  statutes.8 


Where  all  of  the  services  were  performed 
under  one  contracl  of  employment  in  getting 
out  a  single  lot  of  logs,  two  different  marks, 
however,  being  put  upon  the  logs  according 
to  grade  and  qualilv,  the  laborer  may  enforce 
his  lien  for  his  entire  services  on  the  logs  bear- 
ing one  of  these  marks.  Martin  v.  Wakefield, 
42  Minn.  176, 

Laborers'  liens  may  be  enforced  for  the  full 
amount,  against  the  output  of  a  shingle  mill 
notwithstanding  it  was  run  successively  by 
tivo  different  concerns,  without  segregating  the 
claims  against  each,  where  it  appears  that 
ths  labor  contract  was  a  continuing  one  and  the 
business  a  joint  undertaking.  Howeyz'.  Bing- 
ham, 14  Wash.  450. 

Effect  of  Special  Contract.  —  Where  a  contract 
for  stumpage  provided  that  payment  should 
be  made  for  each  one  thousand  feet  of  logs 
cut,  the  claim  for  cutting  each  one  thousand 
feet  being  enforceable  as  a  separate  claim,  it 
was  held  that  a  claim  of  lien  for  stumpage  on 
the  whole  number  of  logs  cut  could  not  be 
maintained  against  a  party  who  was  in  posses- 
sion of  a  part  only  of  the  entire  cutting.  Doyle 
v.  McLeod,  4  Wash.  732. 

1.  Property  of  Several  Owners. — Doe  v.  Monson, 
33  Me.  430;  Hamilton  v.  Buck,  36  Me.  536; 
Doyle  v.  True,  36  Me.  542;  Oliver  v.  Wood- 
man, 66  Me.  54.  See  also  McGuire  v.  McCal- 
lum,  no  Mich.  91;  Appleman  v.  Myre,  74 
Mich.  359. 

2.  Statement  or  Notice  of  Lien  —  Necessity  for 
Filing.  —  Under  the  Michigan  statutes  the  filing 
of  a  statement  of  the  lien  claim  is  a  condition 
precedent  to  the  right  to  maim  ain  a  suit  under 
the  log  lien  law.  Eales  v.  Francis,  115  Mich. 
636. 

The  lien  claimant  is  entitled  to  enforce  his 
lien  only  to  the  extent  of  the  indebtedness 
specified  in  the  lien  statement  filed.  Carver  v. 
Bagley,  79  Minn.  114. 

In  an  action  to  enforce  a  logger's  lien  where 
the  law  requires  that  the  lien  notice  shall  be 
filed  in  the  county  where  the  logs  were  cut,  it 
must  be  proved  that  the  logs  were  cut  in  the 
county  in  which  the  notice  was  filed.  Garneau 
v.  Port  Blakely  Mill  Co.,  8  Wash.  467. 


Joinder  of  Several  Claimants  in  Notice.  —  Sev- 
eral claimants  of  laborers'  liens  on  logs  may 
join  in  one  notice  of  lien,  where  the  character 
of  their  claims  and  the  property  affected  are 
the  same,  and  each  claim  is  separately  stated. 
Chevret  v.  Mechanics'  Mill,  etc.,  Co.,  4  Wash. 
721. 

3.  Bona  Fide  Purchaser  Before  Filing  of  Notice 
Protected.- — Au  Sable  River  Boom  Co.  v.  San- 
born, 36  Mich.  358;  Haifley  v.  Haynes,  37 
Mich.  535;  Smith  v.  Shell  Lake  Lumber  Co., 
68  Wis.  89.  See  also  Johnson  v.  Iron  Belt  Min. 
Co.,  -8  Wis.  159. 

4.  Statutory  Provisions  as  to  Sale  of  Logs,  etc., 
Subject  to  Lien.  —  See  De  Morris  v.  Wilbur  Lum- 
ber Co.,  98  Wis.  465,  and  infra,  this  section. 
Priority  of  Lien. 

Under  the  Michigan  statute  (Comp.  Laws 
1897,  §  10759),  providing  that  a  sale  of  the 
property  during  the  time  limited  for  filing  the 
lien  statement  shall  not  affect  the  lien,  but 
that  the  lien  may  be  enforced  against  the  prop- 
erly in  whosesoever  possession  it  may  be 
found,  a  purchaser  of  the  property  is  justified 
in  refusing  to  pay  therefor  until  the  lien  claim 
is  discharged  or  he  is  indemnified  against  it. 
Saxton  v.  Krein,  107  Mich.  62. 

The  Washington  statute  (Laws  1893,  p.  433, 
§  16;  Ball.  Annot.  Codes  and  Stat.  1897,  §  £945) 
providing  that  a  purchaser  of  logs,  etc.,  sub- 
ject to  a  lien,  within  the  time  allowed  for 
filing  ihe  lien  claim,  shall  be  conclusively  pre- 
sumed not  to  be  an  innocent  purchaser  unless 
he  has  paid  the  full  value  for  the  property  and 
seen  thai  the  purchase  money  has  been  ap- 
plied to  the  payment  of  bona  fide  lien  claims, 
is  not  unconstitutional  as  taking  property 
without  due  process  of  law,  or  for  a  priiate 
use  without  compensation.  McCoy  v.  Cook, 
13  Wash.  158. 

5.  Particulars  of  Services  Not  Stated  —  Notice 
Held  Sufficient.  —  Overbach  v.  Calligan,  6 
Wash.  343. 

Notice  Held  Good  though  Failing  to  State  that 
Labor  Was  on  All   Logs  upon  Which  Lien  Is 

Claimed. —  McPherson  v.  Smith,  14  Wash.  226. 

Omission  of  Caption.  —  A  statement  ot  lien  in 
the  statutory  form,  but  with  no  caption  show- 
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Notices  Are  Construed  Liberally  in  favor  of  the  lien  claimant,  and  a  notice  in  sub- 
stantial conformity  with  the  statutory  requirements  will  be  sufficient.1 

Clerical  Errors,  provided  they  are  not  misleading,  will  not  vitiate  a  notice.2 

So  an  innocent  Mistake,  for  example,  as  to  the  exact  amount  due  to  the  lien 
claimant  for  his  hire,  will  not  deprive  him  of  the  benefit  of  the  statutory  lien.3 

Deduction  of  Credits  and  Offsets.  —  But  where  the  statute  requires  a  statement  of 
the  demand  and  the  amount  thereof,  after  the  deduction  of  credits  and  off- 
sets, a  notice  that  states  the  amount  of  the  demand  after  the  deduction  of 
offsets  without  stating  such  amount  before  such  deduction  has  been  held  to 
be  insufficient.4 

Description  of  Property.  —  The  property  upon  which  the  lien  is  claimed  should 
of  course  be  described  with  sufficient  fulness  and  accuracy  to  identify  it;5  but 
the  law  requires  only  a  sufficient  description  for  the  identification  of  the  prop- 
erty with  reasonable  certainty,  and  a  slight  variance  between  the  description 
and  the  proof  is  immaterial  in  the  absence  of  a  showing  that  any  one  was 
misled  thereby.0  If,  however,  the  description  is  too  indefinite  to  afford  the 
means  of  identification,  the  notice  is  insufficient.7 

Verification  of  the  lien  notice  is  required.9 

c.  Time  of  Filing  Notice.  — The  statutes  prescribe  a  time  within  which, 
after  rendering  the  services  for  which  the  lien  is  claimed,  the  notice  of  claim 
must  be  filed  for  record.9  Where  the  statute  provides  that  the  claimant  shall 
have  a  certain  number  of  days  in  which  to  file  his  notice,  such  period  begins 
from  the  time  of  completing  the  entire  service  rendered,  and  not  from  the  time 
of  completing  any  particular  portion  of  the  work.10 

Services  Performed  under  Continuing  Contract.  —  Where  the  contract  under  which 
the  services  are  performed  is  continuing,  the  time  within  which  the  lien  notice 
or  statement  must  be  filed  begins  to  run  from  the  completion  of  the  entire 

ing  the  county  or  stale  in  which  it  was  made, 
is  not  invalidated  by  the  failure  of  the  notary 
public  before  whom  it  purports  to  have  been 
sworn  to  state  in  the  jurat  the  county  from 
which  he  was  appointed.  Sullivan  v.  Hall,  86 
Mich!  7. 

Signature  by  Partner.  —  One  partner  may  sign 
the  lien  petition  for  a  firm.  Garland  v.  Hickey, 
75  Wis.  178. 

1.  Substantial  Compliance  with  Statute.— Doyle 
71.  McLeod,  4  Wash.  732. 

2.  Garland  v.  Hickey,  75  Wis.  178. 

3.  Proulx  v.  Stetson,  etc.,  Mill  Co.,  6  Wash. 
478. 

4.  Wheeler  v.  Port  Blakely  Mill  Co.,  2  Wash. 
Ter.  71. 

A  notice  showing  the  amount  due  both  be- 
fore and  after  deducting  set-offs  is  sufficient. 
Baxter  v.  Smith,  2  Wash.  Ter.  97. 

5.  Description  of  Property.  —  Wheeler  v.  Port 
Blakely  Mill  Co.,  2  Wash.  Ter.  71;  Horton  v. 
Wiley,  2  Wash.  171;  Marlette  v.  Crawford,  17 
Wash.  603. 

For  descriptions  held  sufficient,  see  Wheeler 
v.  Port  Blakely  Mill  Co.,  2  Wash.  Ter.  71; 
Horton  v.  Sparkman,  2  Wash.  165;  Casey  v. 
Ault,  4  Wash.  167;  Doyle  v.  McLeod,  4  Wash. 
732. 

For  descriptions  held  insufficient,  see  Doyle 
v.  McLeod,  4  Wash.  732. 

6.  Casey  v.  Ault,  4  Wash.  167. 

7.  Doyle  v.  McLeod,  4  Wash.  732;  Horton 
v.  Wiley,  2  Wash.  171. 

8.  Verification  by  Another  than  Claimant.  — 
Where  a  claim  of  lien  is  verified  by  another 
than  the  claimant  a  verification  by  such  person 
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to  the  effect  that  he  believes  it  to  be  true  is 
sufficient.    Horton  v.  Sparkman,  2  Wash.  165. 

Under  the  Minnesota  stalute  the  lien  state- 
ment, if  not  made  bv  the  claimant,  must  be 
made  by  some  one  with  authority  from  him  to 
make  it,  and  the  oath  must  state  such  author- 
ity.   Griffin  v.  Chadbourne,  32  Minn.  126. 

Verification  Before  Foreign  Notary.  —  The  veri- 
fication of  a  lien  claim  before  a  foreign  notary, 
whose  certificate  is  attested  by  his  notarial 
seal,  is  sufficient  to  authorize  the  record  of  the 
instrument  in  the  proper  county.  Duggan  v. 
Washougal  Land,  etc.,  Co.,  10  Wash.  S4. 

9.  Time  of  Filing  Notice.  —  Under  the  Wiscon- 
sin statute  (Stat.  1898,  §  3330),  where  a  claim 
for  a  lien  for  work  done  prior  to  the  first  of 
May  in  any  year  is  not  filed  until  after  the  first 
of  June  following,  it  is  absolutely  essential  to 
the  maintenance  of  such  lien  that  it  be  shown 
that  the  work  was  begun  on  or  before  the  first 
day  of  November  preceding.  McGinley  v. 
Laycock,  94  Wis.  20?.  And  it  must  have  been 
continued  without  material  interruption  to 
within  thirty  days  of  the  date  of  filing;  the 
abandonment  of  the  work  for  any  period  within 
the  time  mentioned,  or  the  doing  of  work  of  a 
character  not  within  the  statute,  breaks  the 
necessary  continuity  of  the  wotk  and  is  fatal 
to  a  claim  of  a  lien  therefor.  Kendall  v. 
Hynes  Lumber  Co.,  96  Wis.  659. 

This  act  repeals  a  prior  similar  statute.  Mc- 
Ginley i'.  Laycock,  94  Wis.  205;  Kendall  v. 
Hynes  Lumber  Co.,  96  Wis.  659;  De  Morris  v. 
Wilbur  Lumber  Co.,  98  Wis.  465. 

10.  Overbeck  v.  Calligan,  6  Wash.  342; 
Proulx  v.  Stetson,  etc.,  Mill  Co.,  6  Wash.  478. 
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services,  notwithstanding  the  contract  provides  for  periodic  settlements  during 
the  performance  of  the  contract.1  But  some  of  the  labor  must  have  been 
performed  within  the  prescribed  time  before  the  filing  of  the  notice,  and 
where  laborers  employed  in  getting  out  sawlogs  under  a  continuing  contract 
release  all  right  of  lien  upon  logs  cut  within  such  time,  the  right  to  a  lien  upon 
logs  cut  prior  thereto  is  thereby  lost.2 

Notice  Filed  After  Death  of  Debtor.  —  The  statutory  lien  arises  at  once  upon  the 
performance  of  the  work,  and  is  kept  good  by  the  filing  of  the  claim  within 
the  time  prescribed  although  such  claim  be  not  filed  within  the  lifetime  of  the 
debtor.3 

d.  Proof  of  Filing  Notice. — The  filing  of  the  lien  notice  may  be 
proved  in  the  same  manner  as  the  filing  of  other  recorded  instruments.  Thus, 
the  original  lien  notice  with  the  recorder's  certificate  that  it  has  been  filed  and 
recorded  indorsed  thereon  is  admissible  as  prima  facie  evidence  that  the  notice 
has  been  filed  and  recorded.4 

8.  Priority  of  Lien.  — The  statutes  generally  provide  that  the  statutory  lien 
on  logs  or  lumber  shall  take  precedence  of  all  other  claims  or  liens  thereon, 
claims  in  favor  pf  the  state  being  usually  excepted.5  And  it  seems  that  a 
laborer's  lien  on  logs  may  be  superior  to  all  other  existing  liens  although  the 
statute  does  not  expressly  so  provide.6 

9.  Waiver  and  Discharge  of  Lien  —  Taking  Promissory  Note.  —  Like  other  securi- 
ties, the  lien  of  a  logger  or  lumberman  may  be  waived.  Thus,  taking  a 
promissory  note  for  the  amount  due  will  ordinarily  amount  to  a  waiver  of  the 
lien.7 

Uniting  with  Lien  Claims  Other  Claims  Not  Lienable.  —  Where  a  person  entitled  to  a 
lien  unites  with  his  lien  claims  other  claims  not  lienable,  so  that  the  two 
classes  of  claims  are  indistinguishable,  the  right  to  a  lien  is  lost.8    But  where 


1.  Services  Performed  under  Continuing  Con- 
tract.—  Craddock  v.  Dwight,  85  Mich.  587. 
For  an  instance  of  service  held  1.0  be  not  con- 
tinuous, see  Fish  Creek  Boom,  etc.,  Co.  v. 
Ashland  First  Nat.  Bank,  80  Wis.  630. 

2.  Campbell  v.  Vincent,  8  Wash.  650;  Beal 
v.  Nichols,  12  Wash.  157. 

3.  Viles  v.  Green,  gi  Wis.  217,  overruling 
Dobs  v.  Enearl,  4  Wis.  451. 

4.  Proof  of  Filing  Notice.  —  Garneau  v.  Port 
Blakely  Mill  Co.,  8  Wash.  467?  McPherson  v. 
Smi.h,  14  Wash.  226.  See  also  Huntoonz-. 
O'Brien,  79  Mich.  227. 

Where  the  original  notice  with  the  recorder's 
certificate  of  record  indorsed  (hereon  is  intro- 
duced in  evidence,  and  the  claimant  testifies 
■without  objection  that  he  filed  the  notice  for 
record  in  the  proper  office,  there  is  sufficient 
proof  of  filing.  Mason  v.  McGee,  15  Wash. 
272. ' 

The  indorsement  of  the  recording  officer  that 
a  lien  petition  was  filed  in  his  office  on  a  cer- 
tain day  is  prima  facie  evidence  of  that  fact, 
although  such  petition  was  handed  to  him 
when  he  was  away  from  his  office.  Minton  v. 
Underwood  Lumber  Co.,  79  Wis.  646. 

Proof  of  Indexing.  —  Affirmative  proof  that 
the  lisn  notice  was  properly  indexed  in  the 
records  of  the  auditor's  office  is  not  essential. 
McPherson  v.  Smith,  14  Wash.  226. 

5.  Priority  of  Lien.  —  See  Wilson  v.  B:\rnard, 
67  Cal.  422;  Spofford  v.  True,  33  Me.  283,  54 
Am.  Dec.  621;  Oliver  v.  Woodman,  66  Me.  54, 
this  last  case  holding  that  the  statutory  lien  on 
logs  and  lumber  takes  precedence  of  a  prior 
mortgage. 


6.  See  Paine  v.  Gill,  13  Wis.  561;  Paine  v. 
Woodworth,  15  Wis.  298. 

7.  Lien  Waived  by  Acceptance  of  Note  for 
Amount  Due.  —  Coburn  v.  Kerswell,  35  Me.  126, 
Au  Sable  River  Boom  Co.  v.  Sanborn,  36 
Mich.  358;  Tyler  v.  Blodgett,  etc.,  Lumber 
Co.,  78  Mich.  81;  Germain  v.  Central  Lumber 
Co.,  116  Mich.  245,  120  Mich.  61;  Hutchins  v. 
Olcutt,  4  Vt.  549,  24  Am.  Dec.  634. 

The  Acceptance  of  Time  Drafts  for  the  amount 
due  for  sawing  lumber  will  not  operate  to  dis- 
charge the  sawyer's  lien  unless  such  drafts 
were  accepted  as  payment,  and  then  only  pro 
tanto.     Hughes  v.  Tanner,  96  Mich.  113. 

Question  of  Fact.  —  Whether  noies  or  accept- 
ances received  on  a  contract  for  the  manu- 
facture of  shingles  were  taken  in  payment,  and 
so  the  manufacturer's  lien  was  discharged, 
was  held  to  be  a  question  of  fact  for  the  jury. 
Craddock  v.  Dwight,  85  Mich.  587. 

A  Release  by  the  Holder  of  a  Common- law  Lien 
on  lumber  of  the  personal  liability  of  the 
debtor,  given  for  the  purpose  of  rendering  him 
competent  as  a  witness,  and  not  with  the  in- 
tention of  extinguishing  the  debt,  does  not  dis- 
charge the  lien.  Pierce  v.  Sweet,  33  Pa.  Si. 
151- 

8.  Lien  Lost  by  Uniting  Lienable  and  Non- 
lienable  Claims.  —  Bicknell  v.  Trickey,  34  Me. 
273;  McCrillis  v.  Wilson,  34  Me.  286,  56  Am. 
Dec.  655;  Kelley  v.  Kellev,  77  Me.  135;  Mc- 
Master  v.  Merrick,  41  Mich.  505;  Hale  v. 
Brown,  59  N.  H.  555,  47  Am.  Rep.  224;  Hor- 
ton  v.  Sparkman,  2  Wash.  165. 

Where  the  lien  claimant  has  performed  serv- 
ices for  which  the  statute  gives  a  lien,  and  also 
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there  is  no  apparent  intention  to  perpetrate  a  fraud,  and  the  classes  of  claims 
improperly  united  are  distinguishable,  the  lien  is  not  lost.1 

Owner's  Misconduct.  — And  the  lien  cannot  be  defeated  by  the  action  of  the 
owner  of  the  property  in  so  intermingling  it  with  other  property  belonging  to 
him  and  not  subject  to  the  lien  that  the  two  classes  cannot  be  distinguished. 
In  such  case  the  lien  may  be  enforced  against  the  entire  mass.2 

Surrender  oi  Possession.  —  A  common-law  lien  on  logs  or  lumber  may  be  lost  by 
a  voluntary  surrender  of  possession  of  the  property,3  though  an  involuntary 
loss  of  possession  does  not  have  this  effect.4  And  where  all  the  work  was 
done  under  one  contract  the  loss  of  possession  of  a  part  of  the  property  will 
not  defeat  the  lien,  but  the  entire  claim  may  be  enforced  against  the  property 
remaining  in  the  possession  of  the  lien  claimant.5 

instituting  Attachment  Proceedings.  —  A  common-law  lien  may  be  lost  by  insti- 
tuting an  attachment  suit  to  enforce  a  statutory  lien.6 

10.  Assignment  of  Lien.  —  The  decisions  as  to  whether  a  logger's  lien  may 
be  assigned,  in  the  absence  of  a  statutory  provision  permitting  assignments, 
are  conflicting. 

In  Maine  it  is  held  that  such  lien  claim  may  be  assigned,  and  the  assignee 
may  maintain  an  action  to  enforce  the  lien  in  the  name  of  the  assignor.7 

In  Washington  it  is  held  that  the  inchoate  right  of  lien  cannot  be  assigned, 
yet  where  the  lien  is  perfected  by  the  filing  of  notice  thereof,  the  assignment 
of  the  claim  will  give  to  the  assignee  the  benefit  of  the  security.8 

In  Wisconsin  it  was  held,  previous  to  the  passage  of  the  statute  authorizing 
assignment,  that  the  statutory  lien  for  tolls  on  logs  was  a  personal  right  and 
the  assignment  of  the  claim  for  tolls  destroyed  the  right  to  a  lien  therefor,  and 
that  such  right  was  not  restored  by  the  reassignment  of  the  claim.9  It  is  now 
provided  by  statute  in  this  state  that  when  more  persons  than  one  have  a 
claim  for  a  lien  upon  the  same  property,  any  such  person  may  have  assigned 
to  him  in  writing  the  debt  or  claim  of  the  other,  subject  to  set-offs  thereto 
against  the  original  owner,  and  may  file  a  petition  for  his  own  lien  and  for 
the  claims  for  liens  so  assigned  to  him,  and  bring  an  action  to  enforce  the 
same  in  his  own  name.10 

In  Minnesota  a  similar  statute,  limited  in  its  application  to  certain  portions  of 
the  state,  exists,11  and  in  this  state  there  is  also  a  later  statute  providing  for  the 


services  for  which  no  lien  may  be  claimed,  he 
cannot  assert  his  lien  without  showing  how 
much  of  his  time  and  labor  were  spent  in  the 
performance  of  the  lienable  services.  Glover 
v.  Hynes  Lumber  Co.,  94  Wis.  457. 

1.  Lien  Not  Lost  Where  United  Claims  May  Be 
Separated.  —  Duggan  v.  Washougal  Land,  etc., 
Co.,  10  Wash.  84,  distinguishing  ilorton  v. 
Sparkman,  2  Wash.  165. 

A  logger's  lien  may  be  preserved  by  amend- 
ing the  writ  before  judgment  by  striking  out 
the  nonlienable  items  and  taking  judgment  for 
the  lienable  items.  Sands  v.  Sands,  74  Me. 
239- 

2.  Ouilette  v.  Davis,  69  Miss.  762. 

3.  Common-law  Lien  Lost  by  Surrendering  Pos- 
session ot  Property.  —  Holderman  v.  Manier,  104 
Ind.  118;  Oakes  v.  Moore,  24  Me.  214,  41  Am. 
Dec.  379;  McMaster  v.  Merrick,  41  Mich.  505; 
Smith  v.  Greenop,  60  Mich.  61;  Farrington  v. 
Meek,  30  Mo.  578,  77  Am.  Dec.  627,  Bailey  v. 
Quint,  22  Vt.  474;  Smith  v.  Scott,  31  Wis.  420. 
See  also  the  title  Liens,  ante,  p.  3. 

Where  a  millowner  entitled  to  a  lien  on  lum- 
ber for  sawing  permits  an  employee  of  the 
owner  of  the  lumber  to  pile  it  in  the  millyard 
for  better  preservation,  this  is  not  such  a  sir 


render  of  possession  as  will  destroy  the  lien. 
Holderman  v.  Manier,  104  Ind.  118. 

Nor  is  the  lien  lost  by  the  removal  of  the 
lumber  from  the  millyard  to  the  place  of  ship- 
ment several  miles  distant,  where  by  the  agree- 
ment of  the  parties  this  does  not  amount  to  a 
change  of  possession.  Chadwick  V.  Broad- 
well,  27  Mich.  6. 

4.  Removal  of  Property  Without  Consent  of  Lien 
Claimant.  —  Palmer  v.  Tucker,  45  Me.  316. 

5.  Palmer  v.  Tucker,  45  Me.  316;  Hughes 
v.  Tanner,  96  Mich.  113. 

6.  Phillips  v.  Freyer,  80  Mich.  254.  See  also 
the  title  Liens,  ante,  p.  3. 

7  Assignment. —  Murphy  v.  Adams,  71  Me. 
113;  Phillips  v.  Vose,  81  Me.  134. 

8.  Horton  v.  Spatkman,  2  Wash.  165;  Casey 
v.  Ault,  4  Wash.  167. 

9.  Tewksbury  0.  Bronson.  48  Wis.  5S1.  See 
Bernhardt  v.  Rice,  98  Wis.  57S. 

10.  Stat.  Wis.(i8gS),  §  3333.  See  Bernhardt 
v.  Rice,  98  Wis.  578,  Dirimple  v.  Dells  Lum- 
ber Co.,  101  Wis.  509. 

Under  this  statute  a  part  of  a  lien  claim 
may  be  assigned  with  the  assent  of  the  debtor. 
Kline  <<.  Comstock,  67  Wis.  473. 

11.  The  assignment  must  be  filed  for  record 
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assignment  of  lien  claims  generally.1 

A  Judgment  in  an  action  to  enforce  a  logger's  lien  may  be  assigned.2 

11.  Converting  or  Disposing  of  Property  so  as  to  Prevent  Enforcement  of  Lien. 

—  In  several  states  statutes  have  been  passed  for  the  protection  of  persons 
entitled  to  a  lien  on  logs  or  lumber.  These  acts  generally  relate  to  the  con- 
version or  destruction  of  the  property,  or  to  sales  thereof  tending  to  defeat 
the  lien.3 

12.  Enforcement  of  Lien. — -The  statutory  lien  on  logs  or  lumber  maybe 
enforced  in  some  jurisdictions  by  foreclosure,  but  is  generally  enforced  by 
means  of  proceedings  in  attachment.4  An  action  to  enforce  such  a  lien  is  an 
action  at  law.5  The  legislature  may  pass  a  statute  providing  a  new  and  more 
efficacious  remedy  for  the  enforcement  of  a  log  lien  created  by  a  previous  act, 
and  a  lien  acquired  under  the  earlier  statute  may  be  enforced  under  the  new 
act.6  So  the  legislature  may  abridge  the  remedy.7  The  mode  of  procedure 
for  the  enforcement  of  liens  is  discussed  in  a  separate  wotk.8 


in  the  surveyor  general's  office,  as  required  by 
the  statute,  before  the  assignee  can  proceed  to 
enforce  the  lien.  (Minn.  Gen.  Stat.  1878.  c. 
32.)    Griffin  v.  Chadbourne,  32  Minn.  126. 

1.  Stat.  Minn.  (1894),  §  2463. 

2.  Sea  Winslow  v.  Urquhart,  44  Wis.  197. 

3.  Washington  Statute.  —  Ball.  Annot.  Codes 
and  Stat.  (1897),  §  594.9;  Tom  v.  Sayvvard,  5 
Wash.  383;  Garneau  v.  Pori  Blakely  Mill  Co., 
8  Wash.  467;  Singer  v.  Wallace,  8  Wash.  576; 
Peterson  v.  Say  ward,  9  Wash.  503;  Chapin  v. 
Kenoyer,  12  Wash.  536;  McCoy  v.  Cook,  13 
Wash.  158. 

Where  logs  subject  to  a  laborer's  lien  have 
been  sold,  and  their  identity  has  been  destroyed 
by  their  being  cut  up  into  lumber  by  the  pur- 
chaser, the  latter  cannot  be  made  a  party  de- 
fendant in  an  action  to  enforce  the  lien;  but 
the  remedy  of  the  lien  claimant  is  to  bring  an 
action  against  his  employer  for  the  amount  due 
for  labor,  and  a  separate  suit  under  the  statute 
against  the  person  destroying  the  identity  of 
the  logs,  for  the  actual  damage  suffered. 
Singer  v.  Wallace,  8  Wash.  576. 

The  owner  of  logs  cannot  defeat  a  logger's 
lien  thereon  by  intermingling  the  logs  with 
others  ofthe  same  brand.  Creighton  v.  Cole, 
10  Wash.  472. 

Wisconsin  Statute.  —  Stat.  (1898),  §  3336. 
Under  the  Act  of  1891,  for  which  this  section 
is  a  substitute,  it  was  held  that  a  person  who 
sold  railroad  ties  subject  to  a  lien  to  a  third 
person,  who  transported  them  out  of  the  state, 
could  not  be  held  liable  as  for  a  conversion 
for  transporting  the  property  out  of  the  state. 
Lohman  v.  Peterson,  87  Wis.  227. 

4.  Enforcement  of  Liens.  —  See  the  title  Logs 
and  Lumber.  13  Encyc.  of  Pi.,  and  Pr.  333. 

Under  the  Maine  statutes,  log  liens  may  be 
enforced  by  attachment  without  reference  to 
the  ownership  of  the  logs  or  the  residence  of 
the  debtor.  Plurede  v.  Levasseur,  89  Me. 
172. 

Action  Against  Personal  Bepresentative.  —  An 
action  to  enforce  a  laborer's  lien  on  logs  can- 
not be  maintained  against  the  personal  repre- 
sentative of  a  decedent's  estate  unless  the 
claim  shall  have  first  been  presented  to  the  per- 
sonal representative  as  required  by  statuie. 
But  the  statuton  requirement  does  not  pre- 
vent such  liens  being  primary  claims  upon  the 
property  covered  by  them.  Casey  v.  Ault,  4 
Wash.  167. 
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Time  Checks  as  Evidence.  —  Time  checks  given 
by  the  employer  to  the  lien  claimants  are  com- 
petent prima  facie  evidence  in  an  action  to  en- 
force a  logger's  lien,  as  against  the  employer 
or  a  third  person  brought  in  as  a  parly  on  ac- 
count of  an  interest  in  the  logs.  Garneau  v. 
Port  Blakely  Mill  Co.,  8  Wash.  467.  See  also 
Minton  v.  Underwood  Lumber  Co.,  79  Wis. 
646. 

Personal  Judgment.  —  The  Michigan  statute 
authorizes  a  personal  judgment  against  the 
debtor,  the  lien  provided  by  the  statuie  being 
an  additional  remedy.  Shaw  v.  Bradley,  59 
Mich.  199. 

Amalgamation  of  Liens.  —  A  laborer  engaged 
in  cutting  cordwood  and  pine  bolts  from  a 
tract  of  land  under  a  single  contract  may  en- 
force his  lien  for  his  services  as  a  single  lien 
against  both  classes  of  property,  although  the 
lien  on  cordwood  and  that  on  pine  bolls  are 
given  by  different  slatutes.  Oueletle  v.  Pluff, 
93  Me.  168. 

Time  of  Bringing  Suit  —  When  Time  Begins  to 
Bun. —  Where  work  in  cutting  and  hauling 
timl.er  is  petformed  under  an  entire  continu- 
ous contract  the  time  within  which  suit  must 
be  brought  prescribed  by  statute  begins  to  run 
at  the  completion  of  ihe  contract,  and  ihe  lien 
attaches  to  all  the  timber  cut  and  hauled 
although  only  a  portion  of  the  work  may  have 
been  petformed  within  the  period  prescribed. 
Hale  v.  Brown,  59  N.  H.  551  47  Am.  Rep.  224; 
Hill  v,  Callahan,  58  N.  H.  497.  See  also  Sheri- 
dan v.  Ireland,  66  Me.  65;  Phillips  v.  Vose,  81 
Me.  134. 

5.  De  M  orris  v.  Wilbur  Lumber  Co.,  98  Wis. 
4f5;  O'Reilly  v.  Milwaukee,  etc.,  R.  Co.,  68 
Wis.  212. 

6.  Paine  v.  Gill,  13  Wis.  561;  Paine  v.  Wood- 
worth,  15  Wis.  298. 

7.  The  provisions  of  the  Washington  statute 
(Laws  1893,  p.  428;  Ball.  Annot.  Codes  and 
Stat.  Wash.  1897,  §  5939)  reducing  the  lime 
wilhin  which  actions  to  enforce  laborer's  liens 
on  logs  may  be  begun,  affectpd  merely  the 
remedy,  which  it  is  wilhin  the  power  of  the 
legislature  loabridge.  McQuesten  v.  Morrill, 
12  Wash.  335,  holding  further  that  lien  notices 
filed  prior  to  the  passage  of  the  statute  cited 
must  hav'e  been  enforced  within  a  reasonable 
time  after  the  act  look  effect. 

8.  See  ihe  title  Logs  and  Li  mber,  13  Encyc. 
of  Pi.,  and  Pr.  333. 
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VI.  MARKS  —  Statutes  Requiring  Recording  of  Marks,  etc.  —  In  some  states  the  stat- 
utes provide  for  the  marking  of  logs  and  the  registration  of  logmarks  and  of 
transfers  of  logmarks  and  marked  logs.1 

The  Meaning  of  a  Statute  Requiring  Registration  of  a  transfer  or  incumbrance  of 
marked  logs  is  that  no  unwritten  and  unrecorded  transfer  or  incumbrance  shall 
be  valid  or  binding,  except  between  the  parties  thereto,  as  respects  one  who 
has  acquired  some  right  to  such  logs  from  the  person  who  upon  the  records 
appears  to  be  the  owner,  as,  for  example,  by  a  transfer  from  him.  It  is  not 
intended  to  protect  a  mere  stranger  or  trespasser  who  has  no  show  of  right 
beyond  what  arises  from  his  unlawful  appropriation  and  possession.2 

Unrecorded  Mortgage.  —  Where  such  a  statute  is  in  force,  a  mortgage  of  marked 
logs  not  recorded  as  required  is  not  valid  as  against  an  attaching  creditor.3 

Standing  Timber.  —  Such  a  statute  refers  to  logs  already  cut  and  having  upon 
them  a  recorded  mark,  and  has  no  application  to  a  transfer  of  standing  timber. 
The  statute  does  not  require  that  such  transfers  be  filed,  and  a  record  thereof 
is  therefore  not  notice.4 

Ownership  —  Presumption.  — ■  Ordinarily,  where  logs  are  stamped  with  the  mark 
of  a  certain  person  they  are  presumed  to  belong  to  hirn.5  Under  the  Minne- 
sota statutes  it  is  held  that  the  record  of  a  logmark  in  the  name  of  a  particular 
person  is  only  prima  facie  evidence  that  logs  bearing  that  mark  are  his.6 

VII.  Scaling  —  1.  In  General.  —  An  important  matter  to  be  considered 
in  connection  with  contracts  for  the  sale  of  logs  or  lumber,  or  for  cut- 
ting or  sawing,  is  the  scaling  or  measurement  of  the  logs  or  lumber.  The 
mode  of  scaling  or  measuring,  where  any  considerable  amount  of  property  is 
involved,  is  frequently   prescribed  by  the  terms  of  the  contract 7  or  by 


1.  Record  of  Marks  and  Transfers.  —  See  Weiler 

v.  Coleman,  71  Pa.  St.  346;  Smith  v.  Haines, 
7  Phila.  (Pa.)  [88;  Cook  v.  Van  Home,  76  Wis. 

520. 

Logs  Capable  of  Identification  by  Possession.  — 

The  logmark  is  for  the  purpose  of  identifica- 
tion, and  is  necessary  where  the  logs  of  differ- 
ent owners  are  thrown  into  the  streams  and 
float  down  intermingled.  But  there  is  no  such 
necessity  where  they  are  still  on  land  and  can 
be  identified  by  possession.  To  such  logs  the 
last  part  of  Stat.  Minn.  (1894.),  §  2413,  does  not 
apply.  Plummer  v.  Mold,  14  Minn.  532.  See 
also  Stanchfield  v.  Sartell,  35  Minn.  429. 

2.  Gaslin  v.  Bridgman,  26  Minn.  442;  Love- 
joy  v.  Hasca  Lumber  Co.,  46  Minn.  216. 

An  Incumbrance  Within  the  Meaning  of  the 
Statute  is  an  incum brance  evidenced  by  a  writ- 
ten contract  between  the  parties;  garnishment 
is  not  such  an  incumbrance.  Farmers,  etc., 
Bank  v.  Welles,  23  Minn.  475. 

8.  McCutchin  v.  Piatt,  22  Wis.  561. 

4.  Cadle  v.  McLean,  48  Wis.  630;  Bunn  v. 
Valley  Lumber  Co.,  51  Wis.  376;  Wing  v. 
Thompson,  78  Wis.  256. 

5.  Weiler  v.  Coleman,  71  Pa.  St.  346. 

6.  Fox  v.  Ellison,  43  Minn.  41. 

7.  Scaling  Logs  and  Lumber.  —  As  to  the 
construction  of  particular  contracts  in  respect 
to  ihe  scaling  of  logs,  see  Chapman  v.  Dease, 
34  Mich.  375;  Perkins  v.  Hoyt,  35  Mich.  506; 
Peterson  v.  Anderson,  44  Mich.  441;  Crane 
Lumber  Co.  v.  Otter  Creek  Lumber  Co.,  79 
Mich.  307;  Daggett  v.  Hayward,  05  Mich.  217; 
Gordon  v.  Cleveland  Sawmill,  etc.,  Co.,  (Mich. 
1900)  82  N.  W.  Rep.  230;  Jesmer  v.  Rines,  37 
Minn.  477;  Ingraham  v.  Lukens,  30  S.  Car. 
616;  Morrow  v.  Delaney,  41  Wis.  149;  Beyer 
v.  Soper  Lumber  Co.,  76  Wis.  145;  Mclntyre 


v.  Rodgers,  92  Wis.  8;  Kennedy  v.  South 
Shore  Lumber  Co.,  102  Wis.  284. 

Mistake  in  Scale.  —  The  facts  that  the  parlies 
have  measured  the  logs  according  to  contract 
and  that  settlement  has  been  made  will  not 
bar  an  action  by  one  of  them  to  recover  a 
balance  due  to  him  growing  out  of  a  mistake 
in  the  measurement.  Horton  v.  Harbridge, 
127  Pa.  St.  11. 

Testing  Scale.  —  The  accuracy  of  a  scale  or 
estimate  of  logs  cut  from  a  tract  of  land,  made 
from  the  stumps  after  the  removal  of  the  logs, 
may  be  tested  by  a  comparison  of  similar  scales 
or  estimates  made  by  the  same  scaler  of  logs 
cut  from  other  land  with  the  actual  scales  of 
such  other  logs.  Busch  v.  Nester,  70  Mich. 
525. 

Surveyor  to  Be  Selected  by  One  Party.  —  \\  here 
in  a  contract  for  the  sale  of  lumber  the  seller 
authorizes  the  purchaser  to  select  a  surveyor, 
the  presumption  is  that  it  is  intended  that  a 
surveyor  by  whom  the  survey  can  legally  be 
made  shall  be  selected.  And  in  an  action  to 
recover  the  purchase  price  under  such  con- 
tract, the  burden  of  proving  a  defense  that  the 
lumber  was  Dot  legally  surveyed  is  on  the  de- 
fendant.   Nutter  v.  Bailey,  32  Me.  504. 

If  one  party  to  a  contract  employs  an  inex- 
perienced scaler,  the  burden  of  proof  is  on  him 
to  show  the  correctness  of  the  scale.  Atkinson 
v.  Morse,  57  Mich.  276. 

Scale  by  Both  Parties  Jointly.  —  Where  the 
parties  agree  that  the  logs  shall  be  scaled 
jointly,  a  joint  scale  made  by  them  is  binding 
on  boih.    Busch  v.  Kilborne,  40  Mich.  297. 

Liability  for  Scaler's  Charges.  —  Where  a  con- 
tract for  hauling  sawlogs  is  silent  as  to  what 
part  of  the  scaler's  charges  shall  be  paid  by 
the  contractor,  evidence  of  the  existence  of  a 
!  Volume  XIX. 


Scaling. 


LOGS  AND  LUMBER.  By  Person  Agreed  Upon. 


statute.1  Where,  by  the  contract  of  the  parties,  the  scaling  is  to  be  done 
by  a  particular  person,  at  a  particular  place  or  in  a  particular  manner,  there 
is  ordinarily  no  right  of  recovery  upon  the  contract  unless  the  scale  be  made 
as  agreed.2 

2.  By  Person  Agreed  Upon  —  How  Far  Scale  Binding  as  to  Quantity.  —  Where  the 
parties  agree  that  the  scaling  or  measuring  of  logs  or  lumber  shall  be  done  by 
a  particular  person,  his  estimate  as  to  the  quantity  and  the  deduction  to  be 
made  for  defects  in  the  logs  or  lumber  is  binding  on  the  parties,  unless  it  be 
shown  that  his  judgment  was  warped  by  prejudice,  neglect,  or  carelessness.3 
But  the  parties  are  not  bound  by  a  scale  that  is  not  made  honestly  or  that  is 
manifestly  erroneous.  And  where  the  error  in  the  scale  is  too  great  to  be 
referred  to  a  mere  error  of  judgment  in  a  competent  scaler,  the  scale  is  not 
binding  on  the  parties.4    The  fact  that  the  scale  is  grossly  erroneous,  how- 


custom  on  the  subject  and  of  the  features  of 
that  custom  is  competent,  Kieldsen  v.  Wilson, 
77  Mich.  45. 

Where  the  parties  agree  that  the  expense  of 
scaling  shall  be  divided  between  them,  the 
scaler's  board  is  to  be  included  where  board  is 
stipulated  for  as  a  part  of  the  scaler's  com- 
pensation, but  otherwise  not.  Hackley  v, 
Headley,  45  Mich.  569. 

Scale  by  "  Competent  Person."  —  Where  a  con- 
tract for  the  sale  of  logs  provides  that  they 
shall  be  scaled  by  "  a  competent  person,"  if 
the  scaler  employed  is  as  competent  as  men 
who  are  employed  in  that  capacity  ordinarily 
are,  he  is  competent  within  the  meaning  of  the 
contract.    Mcllquham  v.  Barber,  83  Wis.  500. 

1.  Mode  of  Scaling  Logs,  etc.,  Prescribed  by 
Statute.  —  See  infra,  this  section.  By  Official 
Scaler, 

In  Pevey  v.  Schulenburg,  etc..  Lumber  Co., 
33  Minn.  45,  an  instruction  that  all  contracts 
relating  to  logs  by  the  thousand  feet,  made  in 
the  state,  are  presumed  to  be  made  with 
reference  to  the  law  prescribing  the  manner  in 
which  logs  are  to  be  scaled  was  held  to  be 
correct.  See  also  Herdic  v.  Bilger,  47  Pa. 
St.  60. 

2.  No  Right  of  Recovery  for  Lumber,  etc.,  Not 
Scaled  as  Agreed.  —  See  Beyer  v.  Soper  Lumber 
Co.,  76  Wis.  145. 

Where  a  contract  for  the  sale  of  logs  pro- 
vides that  the  scaling  shall  be  done  at  a  par- 
ticular place,  in  the  absence  of  proof  that  the 
terms  of  the  contract  have  been  changed  no 
recov'eiy  can  be  had  on  the  contract  unless  it 
be  shown  that  the  logs  were  scaled  at  th? 
place  named.  Jesmer  v.  Rines,  37  Minn.  477. 
See  also  Fornette  v.  Carmichael,  41  Wis.  200. 

The  failure  of  one  party  to  have  lumber 
scaled  according  to  agreement  will  not  defeat 
a  recovery  by  the  other  on  the  basis  of  a  scale 
made  by  competent  persons  under  the  direction 
of  the  latter.  Grice  v.  Noble,  59  Mich.  515. 
See  alsj  Welch  v.  Palmer,  85  Mich.  310. 

3.  Parties  Bound  by  Scale  by  Person  Selected  by 
Them.  —  Oakes  v.  Moore,  24  Me.  214,  41  Am. 
Dec.  379;  Robinson  v.  Fiske,  25  Me.  401;  Bailey 
v.  Blanchard,  62  Me.  168;  Ames  v.  Vose,  71 
Me.  17;  Nadeau  v.  Pingree,  92  Me.  196;  Ort- 
man  v.  Green,  26  Mich.  209;  Malone  v.  Gates, 
87  Mich.  332;  Bresnahan  v.  Ross,  103  Mich. 
483,  State  v.  Lumbermen's  Board  of  Exch., 
33  Minn  471;  Scott  v.  Whitney,  41  Wis.  504; 
Early  v.  Chippewa  Logging  Co.,  68  Wis.  112; 
Peterson  v  South  Shore  Lumber  Co.,  105  Wis. 


106.  See  also  Mclntyre  v.  Rodgers,  92  Wis. 
5;  Magee  v.  Smith,  101  Wis.  511. 

Selection  of  Official  Scaler.  —  The  parties  may 
agree  that  the  scaling  shall  be  done  by  the 
official  scaler  and  that  his  decision  as  to  the 
measurement  of  the  logs  shall  be  final,  not- 
withstanding this  extends  or  enlarges  the 
effect  of  his  official  acts  as  defined  by  statute. 
Leighton  ».  Grant,  20  Minn.  345. 

In  an  action  to  recover  a  balance  claimed 
under  a  contract  foi  cutting  and  banking  logs, 
where  the  contract  provided  that  the  surveyor- 
general's  scale  should  be  final  and  conclusive, 
it  was  held  that  such  scale  was  conclusive 
upon  the  parties  as  to  the  amount  of  logs  cut 
and  banked  by  the  plaintiff,  unless  it  was 
fraudulent  or  grossly  inaccurate,  or  unless  the 
defendant  had  wrongfully  or  negligently  pre- 
vented  the  making  of  a  scale  of  all  the  legs, 
and  the  burden  was  on  the  plaintiff  to  impeach 
the  scale  by  competent  evidence.  Boyle  r. 
Musser-Sauntry  Land,  etc.,  Co.,  77  Minn.  206. 
See  also  Bullock  v.  Consumers'  Lumber  Co., 
(Cal.  1892)  31  Pac.  Rep.  367. 

Certificate  by  Scaler  of  Corporation.  —  The 
certificate  of  a  scaler  appointed  by  a  corpora- 
tion, such  appointment  being  authorized  by 
legislative  act,  is  evidence  between  members 
of  the  corporation  and  between  others  assent- 
ing thereto.  The  act  of  the  legislature  au- 
thorizing such  an  appointment  is  not  in 
contravention  of  the  general  slatutes  of  Minne- 
sota providing  for  official  scalers.  State  v. 
Lumbermen's  Board  of  Exch.,  33  Minn.  47 j . 

Actual  Measurement  Necessary.  —  Where  wood 
is  sold  10  be  measured  by  a  person  agreed 
upon,  the  buyer  is  entitled  to  an  actual 
measurement  by  such  person,  and  he  will  not 
be  bound  by  a  mere  estimate.  McAndrews  v. 
Santee,  (Supm.  Ct.  Gen.  T.)  7  Abb.  Pr.  N.  S. 
(N.  Y.)4o8,  57  Barb.  (N.  Y.)  193.  So  where  the 
logs  were  ''  averaged."  Pratt  v.  Ducey,  38 
Minn.  517;  Douglas  v.  Leighton,  53  Minn.  176. 

4.  Scale  Not  Binding  When  Fraudulent  or 
Grossly  Erroneous.  —  Armstrong  Furniture  Co. 
v.  Kosure,  66  Ind.  545;  Ortman  v.  Green,  26 
Mich.  209. 

A  "Gross  Mistake,"  as  this  term  is  used  in  the 
present  connection,  is  a  mistake  which  is 
shown  to  have  left  out  some  of  the  logs,  or  to 
have  increased  the  scale  by  a  mistake  in  the 
tally  or  in  the  addition  of  the  amounts  on  the 
tally  sheets,  or  something  of  that  kind,  and  not 
an  honest  error  of  judgment  on  the  part  of 
the  scales,  Malone  v.  Gates,  87  Mich.  332. 
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ever,  is  not  conclusive  evidence  of  fraud.1 

How  Far  Scale  Binding  as  to  Quality.  —  Where  a  scaler  is  agreed  upon  by  the 
parties  solely  for  the  purpose  of  ascertaining  the  quantity  of  logs  or  lumber, 
his  judgment  as  to  quality  is  not  binding  on  the  parties.2  But  where  the 
scaler  is  to  determine  the  quality  as  well  as  the  quantity,  his  judgment  as  to 
both  quality  and  quantity  binds  the  parties  unless  impeached  for  fraud  or 
mistake.3 

Scaling  Must  Be  Done  by  Person  Agreed  Upon.  —  Where  a  contract  for  the  sale  of 
logs  provides  that  the  logs  shall  be  scaled  by  a  certain  person,  the  scaling  can 
be  done  so  as  to  bind  the  parties  only  by  the  person  named,  unless  the  parties 
substitute  another  in  his  place,  or  unless  the  person  selected  has  been 
accustomed  to  employ  assistants  and  this  custom  was  known  to  the  patties  at 
the  time  when  the  contract  was  made.4 

3.  By  Official  Scaler  —  Scope  of  Statutes.  —  In  several  states  provision  is  made 
by  statute  for  the  inspection  and  measurement  of  logs  and  lumber  by  an  official 
surveyor  or  scaler.  In  some  cases  districts  for  the  survey  and  measurement 
of  logs  and  timber  within  the  state  are  established  by  the  statutes,  which 
also  provide  for  the  appointment  by  the  governor  of  an  official  surveyor, 
inspector,  or  scaler  for  each  district.5  Statutes  providing  for  the  official 
scaling  of  logs  or  lumber  have  several  times  been  held  to  be  constitutional.6 

Appointment  —  Presumption. — -In  the  absence  of  proof  to  the  contrary,  it  will 
be  presumed  that  the  governor  has  appointed  such  officers  as  are  required  by 
statute.7 

Liability  of  Official.  —  The  lumber  inspector  is  not  an  insurer  of  the  accuracy 
of  any  scale  or  measurement  made  by  himself  or  any  of  his  deputies,  and  so 
long  as  he  and  they,  in  the  performance  of  their  official  duties,  act  with  fidelity 
and  to  the  best  of  their  knowledge  and  ability,  the  inspector  is  not  liable  on 
his  official  bond  for  mere  inaccuracies  of  opinion  or  mistake  of  judgment  of 
himself  or  his  deputies  in  scaling  logs.8 

Inspection  of  Logs  or  Lumber  Offered  for  Sale.  —  In  several  states  statutory  pro- 
visions require  that  logs  or  lumber  offered  for  sale  shall  be  surveyed  or 
measured  by  a  sworn  inspector.5*    And  where  it  is  so  required,  no  action  can 

1.  Leighton  v.  Grant,  20  Minn.  345.  by  the  general  law  the  compensation  to  be  paid 

2.  Early  v.  Chippewa  Logging  Co.,  68  Wis.  by  a  particular  corporation  to  the  surveyor- 
H2.  general  of   logs  for  surveying  logs  coming 

3.  Scott  v.  Whitney,  41  Wis.  504.  within    its    boom,    is   not  unconstitutional. 

4.  Leonard?/.  Davis,  1  Black  (U.  S.)  476.  See  Merritt  v.  Knife  Falls  Boom  Corp.,  34  Minn, 
also  Magee  v.  Smith.  101  Wis.  511.  245,  14  Am.  &  Eng.  Corp.  Cas  201. 

5.  Measurement   by   Official   Scaler  —  Scaler's  7.  McCutchin  v,  Piatt,  22  Wis.  561. 
Charges.  —  Where   the  official  scaler  has  re-  8.  Gates  v.  Young,  82  Wis.  272,  78  Wis.  98. 
ceived  the  compensation  for  scaling  prescribed  9.  Official  Inspection  of  Logs,  etc.,  Offered  for 
by  statute,  he  cannot  claim  an  additional  fee  Sale.  —  See  Rev.  Stat.  Me.  (1883),  c.  41,. §  15; 
for  the  same  scaling,  on  the  ground  of  usage  Acts  N.  Car.  1895,  c.  173,  §  1. 

or  implied  contract.  Lovejoy  v.  Itasca  Lumber  A  statute  making  it  unlawful  to  sell  or  pur- 
Co.,  46  Minn.  216.  chase  mill  logs  in  quantities  of  one  thousand 

Inspector  as  Broker.  —  The  fact  that  a  person  feet  or  more  without  their  being  inspected 
is  a  lumber  inspector  in  one  district  does  not  and  measured  by  a  sworn  inspector  does  not 
preclude  him  from  acting  as  broker  to  pro-  apply  to  sales  of  standing  timber.  State  v. 
cure  a  purchaser  of  logs  situated  many  miles  Addington,  1 2 1  N.  Car.  538.  541. 
aivay  in  another  district.  McKenzie  v.  Lego,  Under  the  Maim-  statute  the  survey  must  be 
98  Wis.  364.  See  this  case  as  to  the  right  of  a  made  by  a  disinterested  surveyor;  a  survey- 
broker  negotiating  a  sale  of  logs  to  a  commis-  by  the  owner  and  seller  of  the  lumber,  although 
sion.  a  duly  qualified  surveyor,  is  not  a  compliance 

The  official  scaler  may  act  as  broker  for  both  with  the  statute.     Knight  v.   Burnham,  90 

parties,  where  such  is  the  local  custom.    See  Me.  294. 

Buie  v.  Browne,  6  Ired.  L.  (28  N.  Car.)  404.  Where  the  statute  relating  to  the  inspection 

6.  Statutes  Providing  for  Official  Scaling  Held  of  lumber  is  for  the  benefit  of  the  vendor,  a 
Constitutional.  —  Lindsay,  etc.,  Co.  v.  Mullen,  sale  made  upon  an  inspection  and  measure- 
176  U.S.  126;  Hospes  v.  O'Brien,  24  Fed.  Rep.  ment  not  in  accordance  with  the  statute,  but 
145;  Side  Booms  v.  Haskell,  7  Me.  474;  Craw-  without  objection  by  the  vendor,  is  binding  on 
ford  v.  Cockran,  2  Wash.  Ter.  117.  him.    McNeill  v.  Chadbourn,  79  N.  Car.  149. 

The  Minnesota  statute  (Sp.  Laws  1872,  c.  106,  Under  the  Maine  statute,  in  towns  where 

§  3),  fixing  at  a  lower  rate  than  that  prescribed  there  is  no  legal  surveyor  of  wood  the  vendor 
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be  maintained  for  the  price  of  lumber  sold  without  a  survey  by  a  legally 
appointed  inspector  in  accordance  with  the  statute.1 

Burden  of  Proof.  —  But  where  the  defense  to  an  action  for  the  price  of  lumber 
is  that  it  was  not  surveyed  as  required  by  the  statute,  the  burden  of  proof  is 
upon  the  defendant  to  establish  such  defense.* 

The  Statutes  Have  No  Extraterritorial  Operation,  and  do  not  apply  to  a  sale  of 
lumber  situated  within  the  state  made  in  another  state.3 

4.  Standard  of  Measurement  —  Special  Agreement.  —  The  standard  of  measure- 
ment for  scaling  logs  or  lumber  may  be  determined  by  the  contract  of  the 
parties,  and  the  scale  so  agreed  upon  must  be  taken  as  the  standard.4 

Standard  at  Time  of  Scaling  Controls.  —  And  where  it  is  provided  in  a  contract 
forgetting  out  logs  that  the  measurement  shall  be  according  to  the  standard 
rules  or  scales  in  general  use,  the  standard  at  the  time  of  the  scaling,  and  not 
that  at  the  time  of  the  contract,  will  govern.5 

statutory  Rule  of  Measurement.  —  In  some  states  it  is  provided  by  statute  that 
where  the  contract  of  the  parties  is  silent  as  to  the  standard  of  measurement 
to  be  used,  a  rule  prescribed  by  the  statute  shall  be  applied.6 

Measurement  by  Official  Scaler.  —  Where  there  is  a  statute  providing  for  the 
appointment  of  an  official  scaler,  contracts  for  the  sale  of  logs  are  presumed 
to  be  made  with  reference  to  such  statute,  and  the  measurement  by  the  official 
scaler,  in  the  absence  of  any  other  provision  by  the  parties,  is  the  rule  by 
which  the  quantity  is  to  be  determined.7 


and  vendee  may  appoint  a  measurer  to  ascer- 
tain the  quantity  of  wood  sold.  Coombs  v.. 
Emery,  14  Me.  404. 

A  sale  of  logs  by  an  agent  without  comply- 
ing with  the  statute  as  to  scaling  is  gross 
negligence,  rendering  the  agent  liable  to  his 
principal  for  any  loss  or  damage  resulting 
therefrom.  Crawford  v.  Cockran,  2  Wash. 
Ter.  117. 

1.  No  Recovery  for  lumber,  etc.,  Not  Inspected 
as  Required  by  Statute.  —  Durgin  v.  Dyer,  68 
Me.  143  [distinguishing  Abbott  v.  Goodwin, 
37  Me.  203];  Richmond  v.  Foss,  77  Me.  590 
{disapproving  Rogers  v.  Humphrey,  39  Me. 
382];  Knight  v.  Burnham,  90  Me.  294;  Wheeler 
v.  Russell,  17  Mass.  258;  Pray  v.  Burbank,  10 
N.  H.  377.  See  also,  in  case  of  statutes  pro- 
hibiting the  sale  of  cordwood  of  less  than  a 
prescribed  length,  Coombs  v.  Emery,  14  Me. 
404;  Colton  v.  King,  2  Allen  (Mass.)  317. 

In  Maine  the  logs  need  not  be  surveyed  or 
scaled  by  a  sworn  surveyor  to  enable  the 
vendor  to  recover  the  price,  but  the  inspection 
may  be  by  a  person  agreed  upon  by  the  parties. 
Thomas  v.  Conant,  (Me.  1886)  5  Atl.  Rep.  533. 

Lumber  Not  Included  in  Statute.  —  The  Maine 
statute  requiring  the  survey  of  staves  previous 
to  a  sale  applies  only  to  certain  descriptions  of 
oak  staves,  and  not  to  pine  staves  made  for 
fish  barrels,  and  an  action,  may  be  maintained 
to  recover  the  price  of  such  pine  staves  sold 
without  being  surveyed.  Gilman  v.  Perkins, 
32  Me.  320. 

Bark  lying  on  the  owner's  land  in  the  country 
and  not  offered  for  sale  in  any  market  is  not 
required  to  be  measured  by  he  public  measurer 
under  the  Massachusetts  statute,  and  the  failure 
to  have  it  so  measured  will  not  defeat  an  ac- 
tion for  the  price.  Huntington  v.  Knox,  7 
Cush.  (Mass.)  371. 

2.  Whitman  v.  Freese,  23  Me.  185. 

3.  Statutes  Do  Not  Apply  Extraterritorially.  — 
Hardy  v.  Potter,  10  Gray  (Mass.)  89. 
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4.  Standard  of  Measurement  Fixed  by  Agree- 
ment.—  Smith  v.  Kelly,  43  Mich.  390;  Hunter 
v.  Felton,  61  Vt.  359.  See  also  Baldwin  v. 
Cornelius,  104  Wis.  68. 

A  contract  for  the  delivery  of  sawlogs  to 
measure  a  certain  number  of  feet  board 
measure  contemplates  a  log  scale  in  the  ab- 
sence of  any  other  provision.  Hopkins  v. 
Sanford,  41  Mich.  243.  But  see  Dutch  v. 
Anderson,  75  Ind.  35. 

Where  a  mistake  in  scaling  logs  to  be 
measured  by  log  scale  was  alleged  after  a  part 
had  been  sawed  into  lumber,  it  was  held  to 
be  proper  to  permit  the  plaintiff  to  give  evi- 
dence as  to  the  amount  by  board  measure,  he 
being  held  to  the  same  standard  as  10  the  part, 
not  sawed.  Horton  v.  Harbridge,  127  Pa. 
St.  11. 

Scaling  by  Boom  Company's  Scale.  —  Where  the 

parties  agree  that  the  scaling  shall  be  done  ac- 
cording to  the  scale  of  a  boom  company,  they 
will  be  deemed  to  have  contracted  with  refer- 
ence to  the  ordinary  mode  of  scaling  by  the 
company, which  scale  is  sufficiently  proved  by 
entries  in  the  company's  bcoks  which  have 
been  acted  on.  Smith  v.  Kelly,  43  Mich.  390. 
In  such  case  an  officer  of  the  company  is  a 
competent  witness  to  identify  the  boom  com- 
pany's scale,  although  he  did  not  make  it. 
Peterson  v.  Anderson,  44  Mich.  441. 

Parol  Evidence  of  Agreement  as  to  Scale.  — 
Where  a  written  contract  for  the  sale  of  logs 
at  a  given  price  per  cubic  foot  is  silent  as  to 
the  mode  of  measurement  to  be  employed,  evi- 
dence of  a  contemporaneous  parol  agreement 
that  the  measurement  shall  be  according  to  a 
certaiu  rule  is  admissible.  Johnson  v.  Burns, 
39  W.  Va.  658. 

5.  Hackley  v.  Headley,  45  Mich.  569. 

6.  See  the  statutes  of  the  various  jurisdic- 
tions.  See  also  Johnson  v.  Burns,  39  W.  Va. 
658. 

7.  Herdic  v.  Bilger,  47  Pa.  St.  60. 
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Scale  in  General  Use.  —  And  where  there  is  no  statutory  provision  on  the  sub- 
ject the  scale  in  general  use  at  the  time  should  govern.1 

Sales  for  Particular  Market.  —  Where  a  contract  provides  for  the  sale  of  timber 
suitable  for  a  particular  market  the  measurement  should  be  according  to  the 
standard  in  use  in  that  market.* 

5.  Scale  Bill  as  Evidence  —  Prima  Facie  Evidence.  —  Scale  bills  are  admissible  in 
evidence  under  the  rules  applicable  to  the  introduction  of  documentary  evi- 
dence generally.  In  states  providing  by  statute  for  the  official  scaling  of  logs 
and  lumber  the  officer's  scale  bill  duly  made  out  as  required  by  law  is  prima 
facie  evidence  of  the  matters  stated  therein  and  of  the  correctness  of  the 
measurement.3 

Best  Evidence.  — ■  The  scale  bill  and  the  record  thereof  required  by  law  are 
the  best  evidence  of  the  number  of  feet  in  the  logs  scaled  and  measured  ;  and 
where  the  scale  has  been  made  as  provided  by  law  the  scale  bill  should  be  pro- 
duced or  some  sufficient  reason  should  be  shown  for  its  nonproduction,  before 
secondary  evidence  of  its  contents  will  be  received.4 

The  Scale  Bill  of  the  Official  Scaler  May  Be  Impeached  for  mistake  or  fraud  on  the  part 
of  the  officer.  Expert  testimony  and  evidence  of  the  acts  of  the  party  in 
respect  to  the  property  may  be  introduced  to  show  error.5  But  a  scale  made 
under  the  directions  of  the  proper  lumber  inspector  and  duly  entered  in  the 
scale  book  cannot  be  impeached  by  the  mere  estimates  of  witnesses  as  to  the 
number  of  logs  and  the  number  of  feet  of  lumber  therein,  made  without  count 
or  measurement.6  The  official  surveyor  will  not  be  permitted  to  impeach  his 
own  survey  made  in  conformity  with  law.7 

Of  What  Matters  Scale  Bill  Evidence.  —  A  scale  bill  may  be  evidence  not  only  of 
the  facts  recited  therein,  but  also  of  other  facts,  such  as  the  delivery  of  logs 
under  a  contract  of  sale,8  or  the  possession  of  logs.9 

Steele  v.  Schricker,  55  Wis.  134.  Tewksbury 
v.  Schulenberg,  48  Wis.  577. 

5.  Impeachment  of  Scale.  —  Gardner  v.  Wilber, 
75  Wis.  601.  See  Gates  v.  Young,  82  Wis. 
272. 

A  Scale  Made  by  a  Person  Agreed  Upon  may  be 

impeached  for  mistake  or  wilful  intent  to  cheat 
and  defraud,  and  evidence  of  tests  made  by 
the  official  scaler  lending  to  impeach  the  good 
faith  of  the  scale  is  admissible.  McCann  v. 
Doherty,  98  Wis.  335. 

A  scale  made  by  a  person  agreed  upon, 
since  deceased,  is  presumed  to  be  correct  and 
honest,  but  if  evidence  to  the  contrary  is  in- 
troduced, the  burden  is  upon  the  party  claim- 
ing under  it  to  establish  its  correctness. 
Malone  v.  Gates,  87  Mich.  332. 

6.  Fornette  v.  Carmichael,  41  Wis.  200. 

7.  Whitman  v.  Freese,  23  Me.  212. 

8.  Scale  Bill  Evidence  of  Delivery  of  Logs.  — 
Smith  v.  Schulenberg,  34  Wis.  41.  See  also 
Peterson  v.  South  Shore  Lumber  Co.,  105  Wis. 
106. 

Where,  in  an  action  to  recover  a  balance 
claimed  for  driving  logs  10  the  limits  of  a 
certain  boom  company,  the  defense  was  that 
the  contract  was  not  fulfilled,  and  that  a 
specified  number  of  the  logs  were  not  driven 
to  their  destination,  a  scale  bill  from  the  office 
of  the  surveyor-general  of  logs  and  lumber 
showing  the  number  of  logs  scaled  at  a  point 
one  hundred  and  fifty  miles  down  the  stream 
from  the  agreed  destination  was  held  not  to 
be  competent  evidence  of  nonperformance  of 
the  contract.  Itasca  Lumber  Co.  v.  Gale,  62 
Minn.  356. 

9.  Scale  Bill  Evidence  of  Possession.  —  Clark  v, 
C.  N.  Nelson  Lumber  Co.,  34  Minn.  2S9. 
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1.  Heald  v.  Cooper,  8  Me.  32. 

2.  Merick  v.  McNaily,  26  Mich.  374. 

3.  Scale  Bill  as  Evidence.  —  Lindsay,  etc.,  Co. 
v.  Mullen,  176  U.  S.  126;  Glaspie  v.  Keator, 
(C.  C.  A.)  56  Fed.  Rep.  203;  Haynes  v.  Hay- 
ward,  41  Me.  488;  Bailey  v.  Blanchard,  62  Me. 
168;  Libby  v.  Johnson,  37  Minn.  220;  Day  v. 
Gumaer,  80  Wis.  362. 

A  Scale  Bill  Showing  on  Its  Face  that  the  Logs 
Were  "Averaged"  raises  the  presumption  that 
the  logs  were  not  actually  measured,  but  were 
estimated,  and  is  not  evidence  of  the  number 
of  feet  in  such  logs.  Pratt  v.  Ducey,  3S  Minn. 
517.  See  also  Douglas  v.  Leighton,  53  Minn. 
176. 

Uncertified  Scale  Bill.  —  A  scale  bill  made  by 
a  person  employed  by  the  defendant  for  that 
purpose,  and  identified  and  sworn  to  by  the 
maker,  who  was  a  witness  in  the  case,  was 
held  to  be  competent  evidence  for  the  plaintiff, 
although  noi  certified  as  required  by  statute. 
Christie  v.  Keator,  49  Wis.  C40. 

Scale  Made  from  Temporary  Memoranda.  —  Scale 
books  made  up  at  the  time  when  the  scaling 
was  done,  from  a  scale  board,  although  not  an 
exact  copy  of  the  original  tally  boards,  but 
giving  only  the  footings,  may  be  used  by  a 
witness  testifying  as  to  the  number  of  feet 
scaled,  for  the  purpose  of  refreshing  his 
memory.  Welch  v.  Palmer,  85  Mich.  310. 
See  also  Crane  Lumber  Co.  -'.  Otter  Creek 
Lumber  Co.,  79  Mich.  307. 

Testimony  of  Scaler.  —  The  person  who  made 
a  log  scale  may  testify  as  to  it,  though  not  an 
expert  scaler,  his  testimony  being  in  respect 
to  facts  and  not  opinions  merely.  Busch  v. 
Kilborne,  40  Mich.  297 

4.  Fornette   v.    Carmichael.    41   Wis.  200; 
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Definition*. 


VIII.  Action  fop,  Conversion.  —  The  owner  of  logs  or  lumber  may  main- 
tain an  action  for  conversion  against  a  person  who  has  converted  them.1 
Thus,  where  logs  belonging  to  two  owners  become  intermingled  without  the 
fault  of  either,  and  one  owner  converts  to  his  own  use  more  than  his  pro- 
portional share  of  the  lumber  made  from  the  logs,  the  other  may  bring  trover 
for  the  conversion ;  and  in  such  case  no  previous  demand  is  necessary.2  In 
several  states  a  penalty  for  converting  logs  found  in  or  near  a  stream  is  pro- 
vided by  statute.3 

LONDON.  —  As  to  the  custom  of  London,  see  the  titles  GARNISHMENT,  vol. 
14,  p.  740 ;  Usages  and  Customs. 


LONG.  —  See  note  4. 

1.  Action  for  Conversion.  —  Moulton  v.  With- 
ered, 52  Me.  237.  See  generally  the  title 
Trover  and  Conversion. 

Evidence  of  Conversion.  —  In  Clark  v.  Nelson 
Lumber  Co.,  34  Minn.  2S9,  the  fact  that  logs 
belonging  to  the  plaintiff  and  bearing  his 
marks  were  mingled  with  the  defendant's  logs 
in  the  la'.ter's  private  boom  and  sawed  by  him 
into  lumber  was  held  to  be  sufficient  evidence 
of  conversion.  See  also  Arpin  v.  Burch,  68 
Wis.  619. 

Right  of  Action  Assignable.  —  A  right  of  ac- 
tion for  the  conversion  of  timber  is  assignable, 
and  the  assignee  may  maintain  an  action  in 
his  own  name.  Tyson  v.  Mr.Guineas,  25  Wis. 
656. 

Right  to  Bring  Action  Lost  by  Laches.  —  Where 
a  subcontractor  employed  in  building  a  rail- 
road used  lies  belonging  to  the  plaintiff,  and 
the  latter  delayed  an  action  for  the  conversion 
until  the  road  had  been  delivered  to  the  com- 
pany and  the  ties  had  become  realty,  it  was 
held  that  an  action  of  trover  would  not  lie 
a^iinst  the  company.  Detroil,  etc.,  R.  Co.  v. 
Busch,  43  Mich.  571,  9  Am.  &  Eng.  R.  Cas. 

Measure  of  Damages.  —  The  damages  to  be 
recovered  for  the  conversion  of  logs  or  lumber 
are  to  be  estimated  in  view  of  ihe  time,  place, 
and  circumstances  of  the  conversion.  Hill?'. 
Canfield,-56  Pa.  St.  454. 

In  an  action  of  trover  for  the  conversion  of 
logs  brought  against  a  bona  fide  purchaser 
from  a  trespasser  who  cut  them  from  the 
plain  tiff's  land.thf;  purchaser  having  materially 
added  to  their  value,  the  measure  of  damages 
is  the  value  of  the  logs  when  received  by  the 
defendant,  and  not  their  value  when  cut. 
Tuttle  v.  White,  46  Mich.  485,  41  Am.  Rep. 
175;  Nesbitt  v.  St.  Paul  Lumber  Co.,  21  Minn. 
491.  Compare  Lake  Shore,  etc.,  R.  Co.  v. 
Hutchins,  32  Ohio  St.  571,  30  Am.  Rep.  629. 

2.  Martin  v.  Mason,  78  Me.  452. 

3.  Taking  Logs  from  Stream.  —  I  n  Maine  a 
statute  provides  a  penalty  for  converting  logs 
found  in  or  near  the  banks  of  a  stream,  de- 
clares such  fraudulent  conversion  to  be 
larceny,  and  makes  the  guilty  party  liable  to 
the  owner,  in  an  action  of  debt,  for  double  the 
value  of  the  logs  so  taken.  Rev.  Stat.  Me. 
(1833),  c.  42,  g£  1-3.  See  Frost  v.  Rowse,  2 
Me.  130,  State  v.  Adams,  16  Me.  67. 

The  purchaser  of  a  log  illegally  taken  from 
a  river  under  this  statute,  with  knowledge  of 
the  unlawful  manner  in  which  the  log  was 
obtained,  is  liable  to  the  penalty  of  the  statute. 
Howes  v.  Shed,  3  Me.  202. 


An  action  of  debt  under  the  statute  cannot 
be  maintained  against  a  corporation.  Andros- 
coggin Water  Power  Co.  v.  Bethel  Steam  Mill 
Co.,  64  Me.  441. 

The  Michigan  stalute  (How.  Stat.  1882, 
§  2058;  Comp.  Laws  1897,  §  5°98)  relating  to 
the  taking  of  logs  from  a  stieam  does  not  ap- 
ply to  a  boom  company  which  had  acquired 
the  right  to  remove  logs  by  contract  before  the 
passing  of  the  stalute.  Bradley  v.  Tittaba- 
vvassee  Boom  Co.,  S2  Mich.  9. 

The  Wisconsin  statute  (Stat.  1898,  §  4449) 
applies  only  to  logs  which  are  being  floated  or 
driven  down  a  stream  on  their  way  to  market, 
and  does  not  include  logs  which  are  distant 
from  the  immediate  bank  of  the  stream  and 
are  not  on  their  way  to  some  predestined  point 
down  the  stream.  The  statute  is  penal,  and 
should  be  strictly  construed.  Parkhurst  v. 
Staples,  91  Wis.  196. 

4.  Long  Time. — -The  defendant  in  an  action 
for  death  by  wrongful  act  pleaded  that  the 
decedent  had  knowledge  of  the  defect  which 
caused  the  accident,  for  a  tour/  time.  The  court 
said :"  As  to  the  use  of  the  word  long,  *  *  * 
the  word  does  not  denote  any  specific  length 
of  time.  We  think  that  the  defendant  must 
have  meant  that  the  decedent  had  the  knowl- 
edge long  enough  to  have  afforded  him  an  op- 
portunity to  make  objections,  and  that  the 
court  did  not  err  in  following  the  answer  and 
using  the  word  in  the  same  sense  as  we  as- 
sume that  it  did."  Worden  v.  Humeston,  etc., 
R.  Co.,  72  Iowa  205.  See  also  the  titles  Death 
by  Wrongful  Act,  vol.  8,  p.  851;  Master  and 
Servant. 

Long  Price  Customs  Duties.  —  According  to 
usage  and  custom  among  merchants  in  New 
York  city,  a  sale  at  "long  price  "  means  a  sale 
at  the  full  market  value,  including  the  amount 
paid  for  duties,  so  that  the  right  to  the  draw- 
back or  return  of  duties  is  transferred  to  the 
purchaser,  who  receives  back  the  duties  in 
case  he  exports  the  articles  at  such  a  time  as  to 
entitle  them  to  a  drawback.  Moore  v.  Des 
Arts,  1  N.  Y.  363. 

Stock  Transaction.  —  By  long  transactions  in 
stock  are  meant  orders  given  to  a  broker  to 
buy,  or  orders  to  the  broker  to  credit  the  ac- 
count with  certain  stocks.  Baldwin  v.  Flagg, 
36  N.  J.  Eq.  56.  See  also  Short.  And  see 
the  title  Stock  Brokers. 

Long  Weight.  —  A  contract  for  the  sale  of  a 
ceitain  number  of  tons  of  iron,  long  weight, 
was  held  to  be  valid  in  Giles  v.  Jones,  n  Exch. 
393.   See  also  the  title  Weights  and  Measures. 
Prescription.    (See  also  the  title  Prescrip. 
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Definitions. 


LONG  ACCOUNT.  —  See  the  title  References,  17  Encyc.  OF  Pl.  and 
Pr.  997. 

LONG  AND  SHORT  HAUL.  —  See  the  title  Interstate  Commerce,  vol. 
17.  P-  153- 

LONGEVITY.  —  See  the  title  Mortality  Tables. 
LOOK  AFTEE.  —  See  note  1. 

LOOKOUT.  —  See  the  titles  CROSSINGS,  vol.  8,  p.  393  ;  NAVIGATION. 
LOOMS.  —  See  note  2. 
LOOSE.  —  See  note  3. 


TION.)  —  In  Dalton  v.  Angus,  6  App.  Cas.  810, 
it  was  said:  "  The  English  common  law  is 
stated  by  Lord  Coke,  Co.  Litt.  ir3<5,  114a.  He 
says,  to  make  prescription,  two  things  are  in- 
cidents inseparable  —  possession  or  usage  and 
time.  Possession  must  be  long,  continual, 
and  peaceable.  As  to  long,  Lord  Coke  says: 
°  It  is  the  time  given  by  law,  which  in  England 
is  Ihe  time  whereof  there  is  no  memoiy  of 
man  to  the  contrary.'  " 

Long-wall  Work.  (See  also  the  title  Mines 
and  Mining  Claims.) —  In  Chicago,  etc.,  Coal 
Co.  v.  Peterson,  39  111.  App.  115,  it  was  said: 
"  The  mine  was  operai ed  by  what  is  known  as 
'  long-wa.ll  work,'  all  the  coal  being  taken  out 
as  the  work  progressed." 

As  Long  as  the  Parties  Are  Mutually  Satisfied. 
(See  also  the  title  Statute  of  Frauds.)  — 
An  oral  contract,  which  it  was  agreed  should 
continue  "  as  long  as  the  parties  are  mutually 
satisfied,"  was  held  not  to  be  a  contract  within 
the  statute  of  frauds,  as  it  might  be  performed 
within  one  year.  Greene  v.  Harris,  9  R.  I. 
401. 

As  Long  as  She  Lives.  —  A  devise  was  as  fol- 
lows: "  1  also  direct  lhat  all  iny  real  estate 
shall  be  and  remain  the  absolute  property  of 
my  beloved  wife  as  long  as  she  lives."  The 
court  said:  "  We  think  it  quite  clear  that  only 
a  life  estate  in  the  laud  is  vested  in  the  widow 
by  the  will.  *  *  *  Here  he  says:  'All  my 
real  estate  shall  be  and  remain  the  absolute 
property  of  my  beloved  wife  as  long  as  she 
lives.'  The  words  '  as  long  as  she  lives,' 
clearly  limit  the  duration  of  the  estate  to  the 
life  of  the  widow."  Modlin  v.  Kennedy,  53 
Ind.  268. 

1.  Look  After  —  Watch.  —  In  a  prosecution 
under  a  statute  which  prohibited  keeping  de- 
vices for  gambling,  the  trial  court  instructed 
the  jurors  that  if  they  believed  that  the  defend- 
ant employed  any  person  to  watch  a  gambling 
device  they  were  authorized  to  convict.  This 
was  held  to  be  no  error,  the  court  saying: 
"  The  language  of  the  witness  was,  'employed 
to  look  after  the  machine,  to  keep  any  person 
from  breaking  it.'  The  court  used  in  its  in- 
struction the  words  '  to  watch  '  instead  ol  the 
words  '  to  look  after,  to  keep.'  '  To  look  after 
means  '  to  watch  after'  (Webster);  and  '  to 
watch  '  means  '  to  tend,'  '  to  guard,'  '  to  have 
in  keeping.'  "    Jeffries  v.  State,  61  Ark.  311. 

2.  Looms.  —  The  plaintiff  assigned  to  the  de- 
fendant, by  bill  of  sale,  "  all  and  singular  the 
104  power  looms  and  other  effects  and  things 
belonging  thereto,  now  being  in  or  upon  or 
about  the  mill,  *  *  *  particularly  set 
forth  in  the  schedule."  The  schedule  men- 
tioned looms  only,  not  particularizing  any 
appliances  or  auxiliaries  thereof.    The  looms 


were  in  use  at  the  date  of  the  execution  of  the 
bill  of  sale.  Healds,  reeds,  and  weft  and 
waste  cans  are  attached  to  the  looms  when  in 
use,  and  the  looms  are  not  complete  for  the 
purpose  of  weaving  until  they  are  supplied, 
but  they  form  no  part  of  the  looms  as  they 
come  from  the  makers.  They  are  made  and 
often  sold  at  sales  separately  from  the  looms. 
Different  healds  and  reeds  are  used  in  weaving 
cloth  of  different  degrees  of  fineness;  they  do 
not  ordinarily  belong  to  any  particular  loom, 
but  can  be  detached  and  used  with  any  loom 
indifferently.  It  was  held  that  the  healds, 
reeds,  cans,  etc.,  which  were  on  the  premises 
at  the  time  of  the  execution  of  the  bill  of  sale 
passed  to  the  defendant.  Cort  v.  bagar,  3  H. 
&  N.  370. 

3.  Loose  Cattle.  (See  also  the  title  Animals, 
vol.  2,  p.  378.)  —  An  English  statute  provided 
that  any  person  who  should  "  turn  loose  any 
horse  or  cattle,"  etc.,  should  be  liable  to  a 
penalty.  In  Sherborn  v.  Wells,  3  B.  &  S.  784, 
113  E.  C.  L.  784,  the  appellant's  servant  had 
the  care  of  and  was  near  to  the  appellant's 
cattle  grazing  on  the  sides  of  the  highway,  and 
the  appellant  was  the  owner  of  the  land  on 
both  sides  of  the  road,  and  claimed  the  grass 
and  herbage  growing  on  such  parts  of  the 
road  as  were  not  graveled.  The  question  was 
whether  the  jusiices  were  right  in  convicting 
the  appellant,  the  cattle  being  loose  and  in  the 
care  of  a  servant  who  had  no  hold  of  them, 
either  by  halter  or  otherwise,  notwithstanding 
the  appellant's  claim  to  the  grass  and  herbage. 
Cockburn,  C.  J.,  said:  "  I  am  of  opinion  lhat 
the  construction  contended  for  by  the  appel- 
lant is  right,  and  that  the  act  only  makes  it  an 
offense  to  turn  cattle  loose,  so  as  to  be  free  from 
all  control  and  at  liberty  to  go  where  they  will, 
and  so  endanger  passengers  on  a  highway,  and 
that  it  does  not  apply  where  cattle  are  turned 
out  under  the  care  of  a  servant  to  keep  them 
from  wandering  on  the  highway." 

Loose  Women.  —  In  Foster  v.  Hanchett,  68 
Vt.  319,  it  was  said:  "A  loose  woman — a 
woman  of  loose  character — is  an  unchaste 
woman,  in  the  ordinary  signification  of  those 
terms."  This  was  an  action  for  breach  of 
promise  of  marriage. 

Loose  Property.  —  A  bequest  of  all  the  tes- 
tator's loose  property  was  held  to  carry  all  his 
personalty,  including  money  on  deposit  and 
choses  in  action.  The  court  said  of  the  word 
loose:  "  While  it  is  an  unusual  word  to  use 
in  the  description  of  personally,  it  is  not  an 
inapt  one.  In  fact,  one  of  its  meanings,  and 
evidently  the  one  which  was  in  the  mind  of 
this  testator,  is  '  not  fixed,'  or  its  equivalents; 
'  not  stationary,'  or  '  susceptible  of  motion;* 
and  in  this  respect  the  terms  '  loose  property1 
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LOP.  —  See  note  I. 
LORD'S  DAY.  —  See  note  2. 
LOSE.  —  See  note  3. 
LOSS  —  LOST.  —  See  note  4. 

correspond  with  the  word  '  movables,'  used 
by  the  law  writers  to  cover  all  kinds  of  per- 
sonal property,  as  contradistinguished  from 
fixed  or  immovable  property."  Fry  v.  Shipley, 
94  Ten  11.  259 

1.  Lop— Trees. — A  statute  authorized  justices 
of  the  peace  to  order  that  trees  growing  near 
a  highway  which  prejudiced  the  highway  by 
excluding  the  sun  and  wind  therefrom  be 
pruned  or  lopped.  It  was  held  that  the  term 
lopped  as  used  in  this  statute  referred  to  cut- 
ting* off  the  branches  laterally,  and  therefore 
that  the  section  did  not  give  any  power  or 
authority  to  the  justices  in  respect  to  cutting 
off  the  tops  of  any  trees.  Unwin  v.  Hanson, 
(1891)  2  Q.  B.  115. 

2.  Lord's  Day.  (See  also  the  title  Sundays 
and  Holidays.) —  In  Kilgour  v.  Miles,  6  Gill 
&  J.  (Md.)  274,  it  was  said:  "  The  efforls  of 
the  counsel  to  escape  from  these  obvious  diffi- 
culties by  taking  a  distinction  between  the 
'  Sabbath  '  (as  the  day  described  in  the  plea) 
and  the  lord's  day,  as  mentioned  in  the  Act 
of  Assembly,  or  '  Sunday,'  cannot  avail.  The 
Sabbath  is  emphatically  the  day  of  rest,  and 
the  day  of  rest  here  is  the  Lord's  day,  or 
Christians'  Sunday.  Ours  is  a  Christian  com- 
munity, and  a  day  set  apart  as  a  day  of  rest 
is  the  day  consecrated  by  the  resurrection  of 
our  Saviour,  and  embraces  the  twenty-four 
hours  next  ensuing  the  midnight  of  Satur- 
day." 

3.  Losing  Party.  —  Under  a  statute  of  Maine 
which  provided  that  on  an  appeal  from  Ihe 
county  commissioners'  estimate  of  damages 
for  land  taken  by  a  railroad  corporation  the 
losing  party  should  pay  the  costs,  on  the  writ- 
ten application  of  a  railroad  corporation  the 
commissioners  estimated  the  damages  for  the 
defendant's  land  taken  at  six  hundred  and 
fifty  dollars,  and  on  appeal  by  the  corporation 
the  jury  estimated  them  at  four  hundred  and 
thirty-five  dollars.  It  was  held  that  the  cor- 
poration was  the  losing  party  and  liable  for 
costs.  Bangor,  etc.,  R.  Co.  v.  Chamberlain, 
60  Me.  285.  See  also  5  Encyc.  of  Pl.  and  Pr. 
too,  title  Costs. 

Lose  —  Abandonment.  —  A  bond  provided  that 
the  obligor  should  pay  to  the  obligeea  certain 
sum  of  money  six  months  after  the  obligee 
"  loses  his  situation."  It  was  held  that  the 
obligee  did  not  lose  his  situation  when  he  vol- 
untarily resigned  and  abandoned  it  to  take 
another,  which,  under  the  circumstances,  he 
preferred.  Shafei  v.  Senseman,  125  Pa.  St. 
316,  24  W.  N.  C.  (Pa.)  208. 

4.  Accident  Implied. —  fn  holding  that  where 
a  statute  required  an  affidavit  upon  lost  notes 
the  words  "  by  accident  "  need  not  be  used, 
the  court  said:  "  Even  had  the  statute  re- 
quited the  patty  to  swear  that  the  note  was 
lost  by  accident,  we  should  have  supposed  the 
adjunct '  by  accident  '  to  be  useless,  and  adding 
no  meaning  to  the  word  lost,  inasmuch  as  the 
word  used  as  it  is  in  the  statute  implies  acci- 
dent." Harryman  v.  Robertson,  3  Mo.  449. 
See  also  the  title  Lost  Instruments  and  Rec- 


ords, 13  Encyc.  of  Pl.  and  Pr.  349,  ana  see 
the  title  Lost  Papers  and  Records,  post. 

Lost  Distinguished  from  Wrecked  :  Salvage.  (See 
also  the  titles  Salvage;  Wreck.)  —  A  salvage 
statute  required  the  taker  of  ptoperty  to  make 
oath  that  the  property  was  wrecked  or  lost 
without  the  consent  of  the  owners.  In  con- 
struing this  statute  the  court  said:  "  There  is 
a  difference  in  Ihe  words  lost  and  '  wrecked  ' 
in  their  marine  signification.  *  *  *  A  ves- 
sel lost  is  one  that  is  totally  gone  from  its 
owners  against  their  will,  so  that  they  know 
nothing  concerning  it,  either  whether  still  ex- 
isting or  not;  or  one  which  they  do  know  is 
to  them  no  longer  within  their  use  and  con- 
trol, either  from  capture  by  an  enemy  or 
pirates,  or  by  a  known  foundering,  or  by  a 
sinking  by  a  known  slorm  or  collision,  or  by 
a  total  destruction  by  shipwreck.  But  a  ves- 
sel is  wrecked  by  being  stranded  or  going 
upon  the  shore,  snags,  or  rocks;  the  conse- 
quence may  be  a  total  loss  or  a  partial  loss  or 
a  temporary  disability."  Collard  v.  Eddy,  17 
Mo.  355. 

Lost  or  Injured  —  Actual  Loss.  —  See  Injury, 
Injure,  eic,  vol.  16,  pp.  500,  501. 

Loss  as  Synonym  of  Damage. —  See  Damage, 
vol.  8,  p.  535,  and  see  the  title  Damages,  vol. 
8,  p.  537.  See  also  Daniel  v.  Hunt,  77  Ala. 
570. 

Suit  on  Fire  Folicy  to  Be  Brought  Within  Cer- 
tain Time  After  Loss  or  Damage.  —  See  the  title 
Fire  Insurance,  vol.  13,  pp.  385,  388.  See 
also  Blair  v.  Sovereign  F.  Ins.  Co.,  19  Nova 
Scotia  372. 

Fire  Insurance  —  Loss  in  the  Sense  of  Amount. 

—  An  insurance  policy  provided  that  the 
amount  of  loss  or  damage  was  to  be  "  esti- 
mated according  to  the  actual  cash  value  of 
the  property  at  the  time  of  the  fire,  and  to  be 
paid  sixty  days  after  proofs  of  the  same"  had 
been  made  by  the  assured.  In  construing 
this  policy  the  court  said:  "  I  think  we  need 
not  higgle  over  the  mere  words,  bat  may  say 
that  '  loss  or  damage  '  are  here  used  in  the 
sense  of 'amount,'  and  yet  the  clause  only 
means  to  demand  of  the  insured  proofs  of  loss 
before  he  shall  sue,  so  as  to  give  the  insurer 
notice  of  the  loss,  and  enable  it  to  inquire  into 
the  facts,  and  adjust  the  matter,  if  it  will, 
without  suit . ' '  Bentley  v.  Standard  F.  Ins. 
Co.,  40  W.  Va.  752. 

Loss  or  Damage  in  a  Lease.  —  "The  words 
'  loss  or  damage  '  are  broad  enough  undoubt- 
edly to  cover  loss  or  damage  from  whatever 
source.  But  words  are  necessarily  limited  by 
the  subject  matter  to  which  they  are  applied, 
and  since  there  is  no  evidence  in  the  record  of 
loss  or  damage  to  the  landlord  because  of  anj'- 
thing  other  than  rent,  the  jury  could  not  have 
undeistood  they  were  to  take  into  considera- 
tion, in  the  formation  of  their  verdict,  any 
other  loss  or  damage  than  that  caused  by  with- 
holding the  possession  of  the  properly  —  that 
is,  the  rent  of  that  property."  Keegan  z.  Kin- 
nare,  123  111.  291. 

Bailments.  (See  also  the  title  Bailmentsi 
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vol,  3,  p.  752.)  —  In  all  cases  of  bailments  after 
proof  of  loss  the  burden  of  proof  is  on  the 
bailee  to  show  proper  diligence.  The  word 
loss  in  this  provision  has  been  construed  to 
mean  injury  or  damage  to  goods,  as  well  as 
their  destruction  or  disappearance.  Hawkins 
v.  Haynes,  71  Ga.  40;  Richmond,  etc.,  R.  Co. 
v.  White,  88  Ga.  813;  Central  R.  Co.  v.  Has- 
selkus,  91  Ga.  385. 

Personal  Injury.  —  In  Haigh  v.  Royal  Mail 
Steam  Packet  Co.,  52  L.  J.  Q.  B.  643,  Brett, 
M.  R.,  said:  "  Personal  injury  is  not  loss, 
because  a  limb  may  be  broken  without  being 
lost.  The  word  'injury'  would  certainly  be 
mure  apt."  See  also  The  Franconia,  2  P.  D. 
163. 

As  to  Loss  or  Damage  Resulting  from  Perils  of 

the  Sea,  see  Perils  of  the  Sea.  And  see  the 
titles  Contracts  of  Affreightment  and  Char- 
ter-parties, vol.  7,  p.  221;  Marine  Insurance, 

post. 

Bottomry  Bond.  —  It  has  been  held  in  con- 
struing a  bottomry  bond  that  loss  meant  a  loss 
by  going  to  the  bottom  of  the  sea.  Broomfield 
v.  Southern  Ins.  Co.,  L.  R.  5  Exch.  196.  See 
also  The  Great  Pacific,  L.  R.  2  P.  C.  516. 
And  see  the  title  Bottomry  and  Respondentia, 
vol.  4,  p.  736. 

Destroyed  by  Fire.  —  If  a  note  has  been  de- 
stroyed by  fire  it  may  be  said  to  be  lost.  Mc- 
Gregory  v.  McGregory,  107  Mass.  543.  See 
also  the  title  Lost  Papers  and  Records,  post. 
And  see  the  definition  Destroy,  vol.  9,  p. 
406. 

A  statute  made  pawnbrokers  liable  for  goods 
embezzled  or  lost  while  in  pawn.  Taunton, 
J.,  said:  "  I  have  also  a  strong  opinion  that 
the  words  in  the  latter  section,  '  by  or  through 
the  default,  neglect,  or  wilful  misbehavior 
of  the  person  with  whom  the  same  were  so 
pledged  or  pawned,'  must  refer  to  the  word 
lost;  that  a  loss,  therefore,  is  not  within  the 
meaning  of  the  section  unless  it  happen  by  the 
default  of  the  pawnbroker;  and  consequenlly, 
that  a  loss  by  accidental  fire  is  not  contem- 
plated." Ex  p.  Cording,  4  B.  &  Ad.  207,  24 
E.  C.  L.  49.  See  generally  the  title  Pawn- 
brokers. 

Lost  or  Not  Lost.  —  See  the  titles  Contracts 
of  Affreightment  and  Charter-parties,  vol. 
7,  p.  249;  Marine  Insurance,/^/.  And  see 
Nelson  v.  Proiection  Assoc.,  43  L.  J.  C.  PI. 
218. 

Larceny  —  Lost  used  instead  of  Stolen.  —  In 

Belote  v.  State,  36  Miss.  96,  it  was  held  in 
a  prosecution  for  larceny,  where  the  evidence 
all  tended  to  show  that  the  goods  were  stolen, 
and  there  was  no  evidence  tending  to  show 
that  they  were  lost  by  casualty,  that  if  the  court 
in  charging  the  jury  upon  the  presumption 
arising  from  the  possession  of  the  goods  after 
they  were  stolen,  uses  the  word  lost  instead 
of  "  stolen,"  it  will  not  render  the  instruction 
erroneous. 

Partnership.  (See  also  the  title  Partner- 
ship.)—  A  partnership  agreement  provided 
that  if  the  profits  of  the  business  should  not  be 
sufficient  to  pay  expenses,  interest,  and  losses, 
then  each  partner  should  pay  to  the  firm  his 
proportion  of  the  deficiency.  In  construing 
this  provision  thecourt  said:  "  It  is  difficult  to 
see  what  losses  are  meant  if  those  diminishing 
the  capital  are  not  included  in  this  stipulation. 


The  words  of  the  article  are,  '  losses  of  all 
kinds.'  Suppose  the  firm  should  begin  the 
year  with  a  capital  of  sixty  thousand  dollars, 
and  at  the  end  of  the  year,  after  the  various 
vicissitudes  of  fortune,  the  assets  should 
amount  to  only  forty  thousand  dollars;  this 
result  would  certainly  indicate  a  loss  of  twenty 
thousand  dollars.  It  could  not  be  described 
in  any  other  terms."  Juilliard  v.  Orem.  70 
Md.  469. 

In  South  Carolina,  etc.,  R.  Co.  Augusta 
Southern  R.  Co.,  107  Ga.  181,  it  was  said: 
"  We  think  the  word  losses  in  our  code  means 
something  more  than  the  mere  failure  to  realize 
profits.  In  order  to  constitute  a  partnership 
by  joint  interest  in  the  profits  and  losses,  the 
partners  must  share  in  all  losses  sustained  by 
the  partnership.  They  must  share  in  the  net 
losses. ' ' 

"Losses  are  in  a  certain  sense  nothing  more 
than  a  diminution  of  profits."  Priest  v.  Chou- 
teau, 12  Mo.  App.  256. 

Loss  by  Carrier.  (See  also  the  title  Carriers 
of  Goods,  vol.  5,  p.  154.)  —  The  word  lost  in 
an  exemption  clause  in  the  English  Carriers' 
Act,  it  Geo.  IV.  &  1  Wm.  IV.,  c.  68,  §  1,  has 
been  held  not  to  comprise  all  cases  where 
the  owner  of  the  article  suffers  damage  from 
the  neglect  of  the  carrier  to  carry.  It  means 
such  loss  as  the  abstraction  of  a  parcel  by  a 
stranger  or  by  the  carrier's  servants,  not 
amounting  to  a  felonious  act,  or  by  the  carrier 
or  its  servants  losing  a  parcel  in  its  transit  or 
mislaying  it  so  that  it  cannot  be  found  when  it 
ought  to  be  delivered.  Hearn  v.  London,  etc., 
R.  Co.,  10  Exch.  801.  See  also  Harris  v.  Great 
Western  R.  Co.,  1  Q.  B.  D.  515;  Skipwith  v. 
Great  Western  R.  Co.,  4  Times  Rep.  589; 
Roche  v.  Cork  R.  Co.,  24  L.  R.  Ir.  250. 

Loss  includes  temporary  as  well  as  perma- 
nent loss.  Millen  v.  Brasch,  51  L.  J.  Q.  B. 
166. 

A  carrier  gave  notice  that  it  would  not  be 
answerable  for  any  parcel  above  the  value  of 
five  pounds  if  lost  or  damaged,  unless  an  in- 
surance was  paid.  In  construing  this  notice 
the  court  said :  "  The  question  then  is,  what  is 
the  fair  meaning  of  the  words  '  lost  or  dam- 
aged'? In  theit  largest  sense,  they  would 
comprehend  an}-  case  where  the  goods  were 
lost  or  damaged  by  the  wilful  act  of  the  car- 
rier, or  of  his  servant,  even  if  he  threw  away 
the  parcel  intrusted  to  his  care;  for  in  that  case 
it  certainly  might  be  said  to  be  lost.  It  seems 
to  me,  however,  that  that  is  not  the  fair  and 
reasonable  construction  of  those  words  in  this 
notice."  Gatnett  v.  Willan,  5  B.  &  Aid.  56,  7 
E.  C.  L.  20. 

Same.  —  Delivery  to  an  Unauthorized  Person  is 
not  a  loss  within  a  bill  of  lading  providing  for 
ascertainment  of  value  in  case  of  loss.  Balti- 
more, etc.,  R.  Co.  v.  McWhinney,  36  Ind.  439. 

Loss  of  Freight.  —  See  the  title  Marine  In- 
surance, post. 

Lost  Time.  —  In  Barlow  v.  Lambert,  28  Ala. 
704,  it  was  held  to  be  inadmissible  to  show  by 
parol  that  the  stipulation  in  a  contract  of  hiring 
that  the  hirer  was  to  lose  the  negro's  lost  time 
related  to  time  lost  by  sickness  or  running 
away,  and  not  to  time  lost  in  consequence  of 
the  negro's  death.  The  court  said  of  the 
words  "  lost  time:  "  "  They  have  but  one 
legitimate  meaning,  and  it  was  not  permis- 
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LOSS  OF  SI <1  RULE. 


Definition. 


LOSS  OF  SERVICE.  —  Sec  the  title 

sible  to  give  to  them  a  different  meaning, 
either  by  direct  or  indirect  proof,  as  was  pro- 
posed in  this  case."  See  generally  the  title 
Parol  Evidence. 

Insolvency  of  Bank  —  Lost  Deposit.  (See  also 
the  title  EMBEZZLEMENT,  vol.  IO,  pp.  IOI2,  1013.) 
—  A  statute  provided  that  it  should  be  em- 
bezzlement for  a  banker  to  receive  a  deposit 
when  insolvent,  "  whereby  thedeposit  so  made 
shall  be  lost  to  the  depositor."  In  construing 
this  statute  the  court  said:  "  It  was  sufficient, 
to  establish  the  allegation  that  the  deposit  was 
lost  to  the  depositor,  to  prove  that  the  deposit 
was  made,  and  that  when  made  the  appellee 
bank  was  insolvent,  and  that  the  same  was  not 
repaid  by  reason  of  such  insolvency."  State 
v.  Beach,  (Ind.  1896)  43  N.  E.  Rep.  953.  See 
also  Queenan  v.  Palmer,  117  III.  629;  Meadow- 
croft  v.  People,  163  111.  56. 

A  deposit  is  lost  to  the  depositor  when  by 
reason  of  the  insolvency  of  the  bank  he  is  de- 
prived of  it  or  of  any  part  thereof.  State  v. 
Beach,  147  Ind.  74;  Baker  v.  State,  54  Wis.  368. 

MoDey  in  Hands  of  County  Treasurer.  —  Money 
which  has  come  to  the  hands  of  a  county  treas- 
urer from  a  state  tax  cannot  be  said  to  be  lost 
while  an  action  therefor  against  the  sureties  on 
his  official  bond  is  pending,  execution  against 
the  property  of  the  treasurer  having  been 
returned  unsatisfied.  People  v.  Livingston 
County,  17  N.  Y.  486.  See  also  Ballston  Spa 
First  Nat.  Bank  v.  Saratoga  County,  106  N. 
Y.  495- 

Loss  of  Certain  Members  of  the  Body.  —  See  the 


Seduction. 

title  Accident  Insurance,  vol.  i,  p.  300  et  seg. 
See  also  Fuller  v.  Locomotive  Engineers'  Mut. 
L.,  etc.,  Ins.  Assoc.,  122  Mich.  548. 

Loss  by  Reason  of  Insolvency.  —  See  the  titles 
Credit  Insurance,  vol.  8,  p.  235;  Fidelity 
and  Guaranty  Insurance,  vol.  13,  p.  3. 

Loss  by  Theft  at  Fire.  —  Sec  the  title  Fire  In- 
surance, vol.  13,  p,  128. 

Lost  Boundary.  (See  also  the  title  Bounda- 
ries, vol.  4,  p.  756.) — In  Perry  v.  Pratt,  31 
Conn.  442,  it  was  said:  "  What  then  is  a  lost 
boundary?  ll  is  a  boundary  which  has  lost  iis 
distinctive  character  as  such,  by  removal,  dis- 
placement, decay,  or  change,  so  that  it  no 
longer  answers  the  purpose  of  a  bound  in  de- 
fining ihe  true  line  between  the  tracts.  And 
it  is  immaterial  whether  it  be  a  natural  object 
or  an  artificial  one.  A  tree  that  has  been 
turned  over  with  its  roots  by  a  gale  and  is 
lying  in  the  vicinity,  but  away  from  the  corner 
or  the  line,  has  lost  its  place  and  its  distinctive 
character  as  a  bound.  So  if  cut  down  and  the 
stump  has  decayed  and  become  invisible.  So 
of  a  stone  which  has  been  displaced,  although 
remaining  near  the  place.  And  so  of  the 
mouth  of  a  stream  which  has  been  filled  by  a 
sudden  avulsion  and  has  broken  for  itself  a 
new  mouth  at  a  distance  more  or  less  remote 
from  the  line." 

Lost  Motion.  —  See  Southern  Pac.  Co.  v.  John- 
son, (C.  C.  A.)  69  Fed  Rep.  567. 

Total  Loss.  —  See  the   titles  Abandonment 
and  Total  Loss,  vol.  i,  p.  4;  Bottomry  and 
Respondentia,  vol.  4,  p.  747. 
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CROSS.  REFERENCES. 

For  matters  of  Procedure  see  the  title  L'OST  INSTRUMENTS  AND  REC- 
ORDS, 13  Encyclopaedia  of  Pleading  and  Practice  349,  and  references 
there  given. 

As  to  the  liability  of  Officers  of  the  Post-office  Department  for  the  Loss  of  Mail  Mat- 
ter, see  the  title  POSTAL  LA  WS  in  this  work. 

For  the  Treatment  of  lost  Wills  see  the  title  WILLS  in  this  work. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  ABSTRACT  OF  TITLE,  vol.  1,  p.  219; 
ACCIDENT  {IN  EQUITY),  vol.  i,  p.  277;  BANKNOTES,  vol.  3,  p.  784; 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES,  vol.  4,  p. 
65;  BILLS  OF  LADING,  vol.  4,  p.  507;  CERTIFICATES  OF  DEPOSIT, 
vol.  5,  p.  808;  CHECKS,  vol.  5,  p.  1078;  EXECUTION  AND  PROOF  OF 
DOCUMENTS,  vol.  11,  p.  591;  INTEREST,  vol.  16,  p.  1010;  JUSTICES 
OF  THE  PEACE,  vol.  18,  p.  33;  LOST  PROPERTY,  post,  p.  579; 
NEGOTIABLE  INSTRUMENTS;  RECORDING  ACTS;  RECORDS; 
SECOND  A  R  Y  EVIDENCE. 


I.  Remedies  Against  Finder  and  Persons  Claiming  under  Him.  — 
1.  Remedy  at  Law.  —  The  rule  that  the  owner  of  a  tiling  is  not  divested  of  his 
ownership  by  losing  it  1  applies  to  lost  papers  as  well  as  other  kinds  of  per- 
sonalty, and  therefore  when  any  document  is  wrongfully  retained  by  one  who 
may  find  it,  or  by  any  other  person,  the  real  owner  may  sue  for  it  in  trover,8 
detinue,  or  replevin,3  or  in  such  action  as  may  be  provided  by  statute  for  the 
recovery  of  chattels.4 

Instrument  Transferred  by  Finder  or  Tiiief. —  The  fact  that  the  finder  of  a  lost 
paper  has  disposed  of  it  to  a  third  person  does  not  affect  the  right  of  the  real 
owner  to  recover  in  trover  from  the  finder,  though  the  paper  was  negotiable 
and  in  a  condition  to  pass  by  mere  delivery,5  but  in  such  case  no  recovery 
can  be  had  against  the  transferee,  if  he  took  the  instrument  in  good  faith, 
before  maturity,  for  value,  and  had  no  notice  of  his  transferrer's  want  of 
title.6    If,  however,  any  instrument  not  negotiable  and  in  a  condition  to  pass 


1.  See  the  title  Lost  Property,  post,  p.  579. 

2.  Trover  lor  Lost  Papers.  —  Miller  v.  Race,  1 
Burr.  452;  Egan  v.  Threlfall,  5  Dowl.  &  R.  326, 
16  E.  C.  L.  237;  Lucas  v.  Haynes,  1  Salk.  130; 
Prather  v.  Weissiger,  10  Bush  (Ky.)  117;  Talbot 
v.  Rochester  Bank,  1  Hill  (N.  Y.)  295.  See 
generally  ihe  tide  Trover  and  Conversion. 

Originally  the  action  of  trover,  as  the  name 
implies,  was  confined  to  properly  that  had  been 
losl,  but  by  a  fiction  it  was  extended  to  all  cases 
of  wrongful  conversion.  Ayres  v.  French,  41 
Conn.  142. 

3.  Detinue  and  Replevin  for  Lost  Papers.  — 
Prather  v.  Weissiger,  10  Bush  (Ky.)  117.  See 
Fitzh.  N.  B.-ev.,  138  G. 

4.  Statutory  Actions  for  Recovery  of  Chattels. 
—  See  the  various  local  codes  and  statutes  in 
the  United  Slates. 

6.  Negotiable  Instruments  Transferred  by  Finder 


—  Liability  to  Owner.  —  Anonymous,  1  Salk. 
126. 

Action  for  Money  Had  and  Received.  —  Down 
v.  Hailing,  4  B.  &  C.  330,  10  E.  C.  L.  347; 
Holiday  y.  Sigil,  2  C.  &  P.  176.  12  E.  C.  L.  78; 
Smith  v.  Braine,  16  Q.  B.  244,  71  E.  C.  L.  244; 
Mason  v.  Waite,  17  Mass.  560;  Newton  v. 
Porter,  69  N.  Y.  133,  25  Am.  Rep.  152;  Case 
v.  Mechanics'  Banking  Assoc.,  4  N.  Y.  166; 
Henderson  v.  Irby,  1  Spears  L.  (S.  Car.)  43. 

6.  No  Recovery  from  Bona  Fide  Purchaser  for 
Value  from  Finder.  —  De  la  Chaumette  v.  Bank 
of  England,  9  B.  &  C.  208,  17  E.  C.  L.  356; 
Miller  v.  Race,  1  Burr.  452;  Anonymous,  1 
Salk.  126;  Peacock  v.  Rhodes,  2  Dougl.  633; 
La wson  v.  Weston,  4  Esp.  57 ;  Adkins  v.  Blake, 
2  J.  J.  Marsh.  (Ky.)  40.  See  the  title  Bills  of 
Exchange  and  Promissory  Notes,  vol.  4,  p. 
321. 
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Remedy  at  Law. 


by  mere  delivery  is  lost  or  stolen,  and  the  finder  or  thief  transfers  it  to  a  third 
person,  the  real  owner  is  not  thereby  divested  of  his  property,1  and  therefore 
he  may  recover  in  an  appropriate  form  of  action  from  any  person  in  whose 
hands  the  thing  may  be  found.3 

Bills  of  Lading  are  in  a  certain  sense  negotiable  instruments,  but  they  are  not 
such  in  the  full  sense  of  the  term,3  and  if  a  bill  of  lading  is  lost  or  stolen  and 
passes  into  the  hands  of  a  third  person  who  thereby  obtains  a  delivery  of  the 
goods,  such  third  person  is  liable  to  the  real  owner,4  unless  he  has  been  misled 
by  the  owner's  negligence.5 

Certificate  of  Stock.  —  So,  too,  the  courts  have  with  great  unanimity  held  that 
stock  certificates  are  not  negotiable  instruments  in  the  broad  meaning  of  that 
phrase;  and  when  the  question  has  arisen  it  has  been  held  that  the  title  of 
the  true  owner  of  a  lost  or  stolen  certificate  may  be  asserted  against  any  one 
subsequently  obtaining  possession  of  it,  though  the  purchaser  may  be  a  bona 
fide  purchaser  for  value,6  unless  the  purchaser  has  been  misled  by  the  owner's 
negligence.7  And  where  a  lost  or  stolen  certificate  of  stock  had  attached  to 
it  a  blank  pov/er  of  attorney  signed  by  the  original  holder,  by  means  of  which 
the  finder  or  thief  effected  a  transfer  of  the  stock  on  the  books  of  the  com- 
pany and  secured  new  certificates  in  his  own  name  in  lieu  of  those  lost  or 
stolen,  a  purchaser  of  the  new  certificates  will  be  protected.    Such  purchaser 


1.  See  infra,  this  title,  Recovery  on  Lost  In- 
struments —  Rights  of  Bona  Fide  Holders  —  I>i- 
struinents  Not  Transferable  by  Mere  Delivery. 

2.  See  the  cases  cited  in  the  notes  imme- 
diately following.  And  see  generally  the  titles 
Replevin;  Trover  and  Conversion. 

3.  Negotiability  of  Bills  of  Lading.  —  See  the 
title  Bills  of  Lading,  vol.  4,  p.  545  et  seq. 

4.  Recovery  from  Transferee  of  Lost  or  Stolen 
Bill  of  Lading  —  England.  —  Gurney  v.  Behrend, 
3  El.  &  Bl  634,  77  E.  C.  L.  634. 

United  States. — Shaw  v.  Railroad  Co.,  ior 
U.  S.  557;  Friedlander  v.  Texas,  etc.,  R.  Co., 
130  U.  S.  424. 

Georgia.  —  Tison  v.  Howard,  57  Ga.  410; 
Raleigh,  etc.,  R.  Co.  v.  Lowe,  101  Ga.  329. 

Massachusetts. — See  Stollenwerck  v.  Thacher, 
115  Mass.  224. 

New  York.  —  Brower  v.  Peabody,  13  N.  Y. 
121.  See  Dows  v.  Perrin,  16  N.  Y.  325;  Toledo 
First  Nat.  Bank  v.  Shaw,  61  N.  Y.  283;  Dows 
v.  Greene,  24  N.  Y.  638,  644;  Barnard  v. 
Campbell,  55  N.  Y.  456,  14  Am.  Rep.  289. 

Pennsylvania.  —  See  Decan  v.  Shipper,  35 
Pa.  St.  239,  78  Am.  Dec.  334. 

See  also  the  title  Bills  of  Lading,  vol.  4,  p. 
55o. 

5.  Negligence  of  Owner.  —  Shaw  v.  Railroad 
Co.,  101  U.  S.  565;  Friedlander  v.  Texas,  etc., 
R.  Co.,  130  U,  S.  424.  See  the  title  Bills  of 
Lading,  vol.  4,  p.  551. 

6.  Recovery  from  Transferee  of  Lost  or  Stolen 
Certificates  of  Stock  —  England.  —  Colonial 
Bank  v.  Cady,  15  App.  Cas.  267;  London,  etc., 
Banking  Co.  v.  London,  etc.,  Bank,  20  Q.  B. 
D.  232. 

United  States.  —  Bangor  Electric  Light,  etc., 
Co.  v.  Robinson,  52  Fed.  Rep.  520. 

Alabama.  —  East  Birmingham  Land  Co.  v. 
Dennis,  85  Ala.  565,  5  R.  &  Corp.  L.  J.  296,  7 
Am.  St.  Rep.  73. 

California.  —  Barstow  v.  Savage  Min.  Co., 
64  Cal.  388,  49  Am.  Rep.  705;  Swim  v.  Wilson, 
90  Cal.  126,  25  Am.  St.  Rep.  no;  Sherwood  v. 
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Meadow  Valley  Min.  Co.,  50  Cal.  412;  Atkins 
v.  Gamble,  42  Cal.  99;  Craig  v.  Hesperia  Land, 
etc.,  Co.,  113  Cal.  14. 

Massachusetts. — O'Herron  v.  Gray,  168  Mass. 
i)73,  00  Am.  St.  Rep.  411. 

Nevada.  —  Bercich  v.  Marye,  9  Nev.  312. 

New  York.  —  Knox  z'.  Eden  Musee  Ameri- 
cain  Co.,  148  N.  Y.  456,  51  Am.  St.  Rep.  700; 
Anderson  v.  Nicholas,  28  N.  Y.  600;  Me- 
chanics' Bank  v.  New  York,  etc.,  R.  Co.,  13 
N.  Y.  599. 

Pennsylvania.  —  Biddle  v.  Bayard,  13  Pa. 
St.  150;  Aull  v.  Colkelt,  33  Leg.  Int.  (Pa.)  44; 
Given's  Appeal,  (Pa.  18S8)  16  Atl.  Rep.  75. 

See  generally  the  title  Stockholders. 

As  to  the  Remedy  in  Equity  where  certificates 
of  stock  have  been  lost  or  stolen,  see  the  next 
following  subdivision  of  this  section,  Remedy 
in  Equity. 

Mandamus  to  Issue  of  New  Certificates  —  In- 
demnity.—  It  has  been  held  that  where  stock 
cannot  be  transferred  except  upon  the  books 
of  the  company  and  upon  the  production  of 
the  certificates  a  corporation  may  be  compelled 
by  mandamus  to  issue  new  certificates  to  a 
stockholder  in  lieu  of  those  lost  or  destroyed, 
and  that  no  bond  of  indemnity  is  necessary. 
State  v.  New  Orleans  Gas  Light  Co.,  25  La. 
Ann.  413;  State  v.  New  Orleans,  etc.,  R.  Co., 
51  La.  Ann.  909.  See  also  the  titles  Corpora- 
tions (Private),  vol.  7,  pp.  852,  859;  Man- 
damus, post,  p.  709;  Stock;  Stockholders. 

But  generally  where  certificates  of  stock  are 
transferable  by  indorsement  the  owner  of  lost 
certificates  must  provide  for  indemnity  to  the 
company  in  case  such  certificates  are  after- 
wards found  in  the  handsof  an  innocent  holder. 
Guilford  v.  Western  Union  Tel.  Co.,  43  Minn. 
434;  Hendon  v.  North  Carolina  R.  Co.,  125  N. 
Car.  124;  Galveston  City  Co.  v.  Sibley,  56  Tex. 
269. 

7.  Purchaser  Misled  by  Owner's  Negligence.  — 

Barstow  v.  Savage  Min.  Co.,  64  Cal.  393,  49 
Am.  Rep.  705. 
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is  not  obliged  to  look  back  of  the  last  registry  of  transfer  on  the  corporate 
books. 1 

A  Broker  Who  Sells  Stolen  Certificates  of  Stock  is  liable  to  the  true  owner  for  their 
value  and  for  damages;2  for  a  person  is  guilty  of  a  conversion  who  sells  the 
property  of  another,  without  authority  from  the  owner,  notwithstanding  he 
acts  under  the  authority  of  one  claiming  to  be  the  owner,  and  is  ignorant  of 
such  person's  want  of  title.3 

2.  Remedy  in  Equity.  —  In  case  of  the  inadequacy  of  the  legal  remedy  of 
the  real  owner  of  lost  papers  against  the  finder  or  other  person  into  whose 
possession  they  may  have  come,  equity  will  interfere  and  grant  complete  relief 
by  decreeing  a  specific  delivery  to  the  person  entitled.1  If  certificates  of  stock 
have  boen  lost  or  stolen  the  true  owner  may  enjoin  a  transfer  of  the  stock  on 
the  books  of  the  company  to  a  person  in  whose  hands  such  certificates  arc 
afterwards  found,5  and  if  a  wrongful  transfer  has  already  been  made,  he  may 
maintain  a  bill  in  equity  to  have  the  wrongful  certificates  canceled  and  certifi- 
cates issued  to  himself,  if  the  loss  of  the  stock  cannot  be  adequately  compen- 
sated in  an  action  at  law.® 

II.  Re-execution  and  Restoration — 1.  Instruments  of  Title  —  a.  Juris- 
diction IN  EQUITY.  —  When  an  instrument  on  which  a  title  is  founded  has 
been  lost  or  destroyed  so  as  to  cause  a  defect  of  title,  a  court  of  equity  may 
interfere  to  supply  the  defect  occasioned  by  such  accident,  and  decree  the 
re-execution  of  the  instrument.7 

b.  JURISDICTION  AT  Law.  —  In  some  states  jurisdiction  is  given  by  statute, 
to  courts  of  law,  to  establish  lost  deeds.8 

c.  Concurrent  Law  and  Equity  Jurisdiction.  —  The  effect  of  a 


1.  Bona  Fide  Purchaser  After  Wrongful  Transfer. 

—  Mandlebaum  v.  North  American  Min.  Co., 
4  Mich.  465. 

2.  Liability  of  Broker  Selling  Stolen  Certificates. 

—  Swim  v.  Wilson,  go  Cal.  126,  25  Am.  St. 
Rep.  no;  Bercich  v.  Marye,  9  Nev.  312. 

3.  See  generally  the  title  Trover  and  Con- 
version. See  also  the  titles  Agency,  vol.  1, 
p.  1133;  Auctions  and  Auctioneers,  vol.  3,  p. 
497;  Brokers,  vol.  4,  p.  989. 

4.  Remedy  in  Equity.  —  See  the  tirle  Personal 
Property. 

5.  Injun ctionAgaiust  Transfer  of  Shares  of  Stock. 

—  Sierra  Nevad  1  Silver  Min.  Co.  v.  Sears,  10 
Nev.  346. 

6.  Bill  to  Cancel  Wrongful  Certificates.— 
Walker  v.  Detroit  Transit  R.  Co.,  47  Mich. 
333. 

7.  Re-execution  of  Lost  Title  Deeds  —  England. 

—  Stokoe  v.  Robson,  19  Ves.  Jr.  385;  Shel- 
mardine  v.  Harrop,  6  Madd.  40;  Bennett  v. 
Ingoldsby,  Finch  262;  Rootham  v.  Dawson,  3 
Anstr.  859. 

United  Stales.  — Simmons  Creek  Coal  Co.  v. 
Doran,  142  U.  S.  417. 

Alabama.  —  Hudspeth  v.  Thomason,  46  Ala. 
470;  Owen  v.  Paul,  16  Ala.  130:  Torrent  Fire 
Engine  Co.  No.  5  v.  Mobile,  ioi  Ala.  559. 

California.  —  Cummings  v.  Coe,  10  Cal.  529. 

Florida.  —  Griffin  v.  Fries,  23  Fla.  173,  11 
Am.  St.  Rep.  351. 

Georgia.  —  Fulgham  v.  Pate,  77  Ga.  454. 

Illinois.  —  Harding  v.  Fuller,  141  111.  308, 
Rockwell  v.  Servant,  54  111.  251;  Bennett  v. 
Waller,  23  111.  97;  Gage  v.  Caraher,  125  111. 
447;  Gage  v.  Gentzel,  144  111.  450;  Gage  v. 
Harbert,  145  111.  530. 

Indiana.  —  Hoddy  v.  Hoard,  2  Ind.  474,  54 
Am.  Dec.  456. 


Kentucky.  —  Webb  v.  Bowman,  3  J.  J.  Marsh. 
(Ky.)  70;  Meadors  v.  Brown,  (Ky.  1895)  29  S. 
W.  Rep.  325. 

Mississippi.  —  New  Orleans,  etc.,  R.  Co.  v. 
Mississippi  College,  47  Miss.  560. 

Missouri.  —  Mason  v.  Black,  87  Mo.  329; 
Bohart  v.  Chamberlain,  99  Mo.  622;  Anthony 
v.  Beal,  in  Mo.  637. 

New  Hampshire.  —  Lawrence  v.  Lawrence, 
42  N.  H.  112. 

New  York.  —  Kent  v.  St.  Michael's  Church. 
136  N.  Y.  10,  32  Am.  St.  Rep.  693. 

North  Carolina.  —  Tultle  v.  Rainey,  98  N. 
Car.  513;  McCormick  v.  Jernigan,  no  N.  Car. 
406. 

Oregon.  —  Teller  v.  Brower,  14  Oregon  405; 
Boyes  v.  Ramsden,  34  Oregon  253. 

Texas.  —  Broxson  v.  McDougal,  63  Tex.  193, 
70  Tex.  65. 

Virginia.  —  Taliaferro  v.  Foote,  3  Leigh 
(Va.)  58. 

A  court  of  equity  will  not,  in  all  cases  of  a 
lost  deed,  decree  the  execution  of  a  new  one; 
but  if  such  y'oss  exposes  the  grantee  to  undue 
perils  in  the  future  assertion  of  his  rights  such 
a  decree  is  eminently  proper.  Lawrence  v. 
Lawrence,  42  N.  H.  112.  But  see  Hoddy  v. 
Hoard,  2  Ind.  474,  54  Am.  Dec.  456;  Clarke 
v.  Featherston,  32  Ind.  142. 

Liability  for  Costs.  —  A  custodian  through 
whose  negligence  an  unrecoided  deed  is  lost 
is  liable  for  the  costs  of  a  suit  to  compel  the 
execution  of  a  new  deed  in  lieu  of  it.  People's 
BIdg.,  etc,  Assoc.  v.  Pickrell,  (Ky.  igoo)  56  S. 
W.  Rep.  ;,oo. 

8.  Jurisdiction  at  Law.  —  Fulgham  v.  Pate, 
77  Ga.  454;  Cornell  v.  Keiser,  (Oregon  1873) 
cited  in  Howe  v.  Taylor,  6  Oregon  291.  And 
see  the  statutes  of  the  several  states. 
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statute  giving  to  the  courts  of  law  jurisdiction  to  establish  lost  deeds  is  not  to 
divest  the  courts  of  equity  of  jurisdiction  in  the  premises,  but  merely  to  give 
the  courts  of  law  concurrent  jurisdiction  with  the  courts  of  equity.1 

2.  Judicial  Records  —  a.  In  General.  —  In  case  of  the  loss  or  destruction 
of  a  judicial  record,  or  any  part  thereof,  such  record  may  be  restored  at  the 
instance  of  the  party  affected.2  This  power,  which  has  long  been  recognized, 
has  frequently  been  exercised  by  the  restoration  of  lost  or  destroyed  warrants, 
summonses,  and  other  writs,3  pleadings,4  exhibits,5  bills  of  exceptions,6  bonds 
and  recognizances,7  verdicts,8  motions  for  new  trials  and  statements  on  such 
motions,9  minutes  of  evidence  taken  in  court,10  assessment  rolls,11  commissions 
to  take  interrogatories,12  commissions  of  lunacy,13  and  papers  on  appeal  or 


error 


14 


1.  Concurrent  Law  and  Equity  Jurisdiction.  — 

See  the  cases  cited  in  the  next  preceding  note. 

2.  Restoration  of  Judicial  Records  in  General. 
—  On  the  destruction  of  any  pari  of  a  record 
or  of  the  process,  pleadings,  or  orders  in  a  suit, 
the  loss  may  be  supplied  by  making  up  others 
in  their  stead,  provided  the  court  be  reason- 
ably satisfied  that  the  proposed  substitute  is  of 
the  same  tenor;  and  upon  that  point  the  court 
where  the  suit  is  must  exercise  its  own  judg- 
ment. Keen  v.  Jordan,  13  Fla.  335;  Harris  v. 
McRae,  4  Ired.  L.  (26  N.  Car.)  81. 

If  the  original  declaration,  process,  pleas, 
verdict,  or  confession  of  judgment,  and  judg- 
ment, are  lost  or  destroyed,  copies  may  be 
established  instanter  on  motion.  Saffold  v. 
Banks,  69  Ga.  295;  Eagle,  etc.,  Mfg.  Co.  v. 
Bradford,  57  Ga.  24.9;  ^Etna  Ins.  Co.  v.  Sparks, 
62  Ga.  187. 

In  Sturtevant  v.  Robinson,  18  Pick.  (Mass  ) 
175,  the  court  allowed  the  contents  of  a  lost 
writ  of  scire  facias  to  be  proved,  though  it  was 
the  foundation  of  the  jurisdiction  of  the  court 
against  the  trustee. 

Proof  of  Substance  of  Record  Held  Sufficient,  — 
There  are  many  cases  in  which  a  recotd  may 
be  satisfactorily  proved,  and  yet  might  not  be 
restored.  To  restore  a  record  one  must  be  in 
a  position  to  supply  copies  of  whatever  may 
be  lacking,  and  it  often  happens  that  this 
is  impossible,  though  the  substance  is  well 
known  and  easily  provable.  Drake  v.  Kinsell, 
38  Mich.  235. 

3.  Restoration  of  Writs.  —  Ex  p.  Giles,  3 
Deac.  &  C.  620;  Eagle,  etc.,  Mfg.  Co.  v.  Brad- 
ford, 57  Ga.  249;  Safford  7/.  Banks,  69  Ga.  289; 
Smith  v.  Trimble,  27  111.  152;  Long  v.  Sutter, 
67  111.  185;  Vail  v.  Iglehart,  69  111.  332;  Kehoe 
v  Rounds,  69  111.  351;  Mattocks  v.  Bishop,  4 
N.  H.  439;  Whitcher  v.  Whitcher,  10  N.  H. 
440;  Tavlor  v.  Cobleigh,  16  N.  H.  105. 

4.  Pleadings  —  England.  —  Sanderson  v. 
Walker,  1  Myl.  &  C.  359;  Douglass  v.  Gallop, 
2  Burr.  722. 

Alabama.  —  Glover  v.  Rainey,  2  Ala.  727. 

California.  —  Benedict  v.  Cozzens,  4  Cal. 
381;  People  v.  Cazalis,  27  Cal.  522. 

Florida.  —  Keen  v.  Jordan,  13  Fla.  335. 

Georgia.  —  Beall  v.  Blake,  13  Ga.  217;  yEtna 
Ins.  Co.  v.  Sparks,  62  Ga.  187;  Strange  v. 
Barrow,  65  Ga.  23;  Allen  v.  Mutual  Loan, 
etc.,  Co.,  86  Ga.  74. 

Illinois.  — .Daniels  v.  Chicago  Fifth  Nat. 
Bank,  65  111.  409;  Groch  v.  Stenger,  65  111.  481; 
Russell  v.  Lillja,  90  111.  327;  Blake  v.  Miller, 
118  111.  500;  Llewellin  v.  Dingee,  165  111.  26; 


Beveridge  v.  Chetlain,  1  111.  App.  231;  Harlev 
v.  Harlev,  67  111.  App.  138. 

Indiana.  —  Sharpe  v.  Dillman,  77  Ind.  280; 
Burkam  v.  McElfresh,  88  Ind.  223;  Geisen  v. 
Reder,  151  Ind.  533. 

Iowa.  —  Tomlinson  v.  Funston,  1  Greene 
(Iowa)  544;  Sweet  v.  Brown,  61  Iowa  669. 

Kentucky.  —  Suggett  v.  State  Bank,  8  Dana 
(Ky.)  201. 

Mississippi.  —  Bowman  v.  McLaughlin,  45 
Miss.  461. 

Missouri.  —  St.  Louis,  etc.,  R  Co.  v.  Holla- 
day,  131  Mo.  440. 

Nebraska.  —  Bays  v.  Stale,  6  Neb.  167; 
Grimison  v.  Russell,  11  Neb.  469;  Feder  v. 
Solomon,  34  Neb.  313. 

North  Carolina.  —  Greenlee  v.  McDowill,  4 
Ired.  Eq.  (39  N.  Car.)  481. 

Oregon.  —  Wolf  v.  Smith,  6  Oregon  73. 
Tennessee.  —  Pierce  v.  Stale  Bank,  1  Swan 
(Tenn.)  265. 

Texas.  —  State  v.  Bender,  68  Tex.  676. 
West  Virginia.  —  Stewart  v.  Stewart,  40  W. 
Va.  65. 

Original   Found   After   Filing   Substitute.  — 

Where  a  pleading  is  supposed  10  be  lost  and  a 
substitute  is  ordered  to  be  filed,  this  should  be 
stricken  from  the  files  if  the  original  is  after- 
wards found.    Sweet  v.  Brown,  61  Iowa  671. 

5.  Exhibits.  —  Corbitt  v.  Bauer,  10  Oregon 
340. 

6.  Bills  of  Exceptions. —  High  v.  Candler,  103 

Ga.  86. 

7.  Bonds  and  Recognizances.  —  Braly  v.  Reese, 
51  Cal.  447;  Taylor  v.  Holland,  20  Ga.  11 ; 
Smith  v.  Spencer,  63  Ga.  702;  Webb  v.  Bow- 
man, 3  J.  J.  Marsh.  (Ky.)  70;  Farrow  v.  Orear, 
2  Duv.  (Ky.)  262;  Montgomery  v.  Henry,  10 
Mich.  19;  Lang  v.  People,  14  Mich.  452;  Bates 
v.  Russell,  5  Sneed  (Tenn.)  222. 

8.  Verdicts. —  Eagle,  etc.,  Mfg.  Co.  v.  Brad- 
ford, 57  Ga.  249;  Safford  v.  Banks,  69  Ga.  2S9. 

9.  Motions  for  New  Trials.  —  Green  v.  Stevens, 
2  Duv.  (Ky.)  422. 

Statements  on  Motions  for  New  Trials.  —  Buck- 
man  v.  Whitney,  28  Cal.  555. 

10.  Minutes  of  Evidence.  —  Lamb  v.  Hinman, 
46  Mich.  112. 

11.  Assessment  Rolls.  —  Thomas  v.  Chicago, 
152  111.  292. 

12.  Commissioners  to  Take  Interrogatories.  — 
Central  R.  Co.  v.  Wolff,  74  Ga.  665. 

13.  Commissioners  of  Lunacy.  —  Ex  p.  Raine, 
19  Ves.  Jr.  589. 

14.  Papers  on  Appeal.  —  Smith  v.  Trimble,  27 
111.  153;  Wolf  v.  Smith,  6  Oregon  73;  Wilkes 
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Judgments.  —  The  weight  of  authority  is  clearly  to  the  effect  that  the  record 
of  a  judgment  which  has  been  lost  or  destroyed  may  be  restored,1  and  the  fact 
that  an  action  may  still  be  brought  on  the  judgment  is  not  regarded  as  affect- 
ing the  matter,2  though  it  has  been  held  that,  since  an  execution  may  be 
issued  on  a  judgment  notwithstanding  the  loss  or  destruction  of  the  record,3 
the  judgment  creditor  should  be  confined  to  that  remedy,  and  restoration  of 
the  judgment  roll  should  not  be  ordered.  4 

Indictments  Lost  or  Destroyed.  —  A  lost  or  destroyed  indictment  may  be  restored 
the  same  as  any  other  part  of  the  record.5    If  the  loss  or  destruction  occurred 


v.  Cornelius,  21  Oregon  345;  Martin  v.  White, 
20  Tex.  174. 

1.  Restoration  of  Judgments  —  Alabama.  — 
McLendon  v.  Jones,  8  Ala.  298,  42  Am.  Dec. 
640;  Donaldson  v.  Beard,  30  Ala.  423;  Box  v. 
Delk,  47  Ala.  729. 

Arkansas.  —  Garibaldi  v.  Carroll,  33  Ark. 
571;  Guess  v.  Amis,  54  Ark.  I.  Compare 
Smith  v.  Dudley,  2  Ark.  60;  Webb  v.  Hanger, 
2  Ark.  124. 

California.  —  Buckman  v.  Whitney,  28  Cal. 
556. 

Florida.  —  Keen  v.  Jordan,  13  Fla.  327; 
Peatce  v.  Thackeray,  13  Fla.  574. 

Georgia.  —  Eagle,  etc.,  Mfg.  Co.  v.  Bradford, 
57  Ga.  249;  Safford  v.  Banks,  69  Ga.  289. 

Illinois.  —  Fisher  v.  Sievres,  65  111.  99;  Vail 
v.  Iglehart,  69  111.  332;  Russell  v.  Lillja,  go  111. 
327;  Franklin  Sav.  Bank  v.  Taylor,  131  111. 
376;  Oberein  v.  Wells.  163  111.  101. 

Indiana.  —  Weaver  v.  Bryan,  2  Blackf.  (Ind.) 
172;  Bailey  v.  Martin,  119  Ind.  103. 

Iowa.  —  Gammon  v.  Knudson,  46  Iowa  455; 
Kanke  v.  Herrum,  48  Iowa  276;  In  re  Ed- 
wards, 58  Iowa  431. 

Kentucky.  —  Haney  v.  McClure,  88  Ky.  146; 
Green  v.  Stevens,  2  Duv.  (Ky.)42i. 

Louisiana. — Garland  v.  Roy,  18  La.  Ann. 
605. 

Minnesota.  —  Smith  v.  Valentine,  19  Minn. 
452- 

Mississippi.  — Welch  v.  Smiih,  65  Miss.  394. 
Missouri.  —  George  v.  Middough,  62  Mo.  549. 
North -Carolina.  —  Walton  v.  McKesson,  64 
N.  Car.  77. 

South  Carolina.  —  Dubois  v.  Thomas,  14  S. 
Car.  30. 

Texas. — Taylor  v.  Pridgen,  3  Tex.  App. 
Civ.  Cas.,  §  92;  Ruby  v.  Von  Valkenberg,  72 
Tex.  459;  Johnson  v.  Skipworth,  59  Tex.  473; 
Hayden  v.  Dunaway,  9  Tex.  Civ.  App.  315; 
Craddock  v.  Scarborough,  54  Tex.  346. 

Virginia.  —  Lyons  v.  Gregory,  3  Hen.  &  M. 
(Va.)  237. 

Washington.  —  Reichenbach  v.  Sage,  8 
Wash  250. 

2.  Right  to  Sue  on  Judgment  Not  Ground  for 
Denying  Restoration.  —  Garibaldi  v.  Carroll,  33 
Ark.  56S;  Gammon  v.  Knudson,  46  Iowa  455. 

As  to  the  rights  in  general  to  sue  on  a  lost 
judgment  and  to  prove  it  by  secondary  evi- 
dence, see  Alexander  v.  Foreman,  7  Aide.  252; 
Mandeville  v.  Reynolds,  68  N.  Y.  533;  Parry 
v.  Walser,  57  Mo.  169.  See  also  Foulk  v. 
Colburn,  48  Mo.  225.  But  see  Walton  v.  Mc- 
Kesson, 64  N.  Car  78. 

3.  See  the  title  Executions,  vol.  11,  p.  610. 

4.  Faust  v.  Echols,  4  Coldw.  (Tenn.)  397. 

5.  Restoration  of  Indictments  —  Arkansas.  — 
Miller  v.  State,  40  Ark.  489. 


Georgia.  —  Branson  v.  State,  99  Ga.  194. 
Indiana.  —  Buckner  v.  Stale,  56  Ind.  208. 
Iowa.  —  State  v.  Rivers,  58  Iowa  102,  43  Am. 
Rep.  112;  State  v.  Stevisiger,  61  Iowa  623. 
Kansas.  —  Millar  v.  State,  2  Kan.  175. 
Kentucky. — Com.  v.  Keger,  1  Duv.  (Ky.) 
241. 

Louisiana.  —  State  v.  Thomas,  39  La.  Ann. 
31S;  State  v.  Heard,  49  La.  Ann.  375. 

Mississippi.  —  Helm  v.  State,  67  Miss.  571. 
Alissouri. —  State  v.  Simpson,  67  Mo.  647; 
State  v.  Smith,  71  Mo.  45;  State  v.  Burks,  132 
Mo.  367. 

Ohio.  —  Mount  v.  Stale,  14  Ohio  295,  45  Am. 
Dec.  542. 

Tennessee.  —  Epperson  v.  State,  5  Lea  (Tenn.) 
294;  State  v.  Gardner,  13  Lea  (Tenn.)  134,  49 
Am.  Rep.  660. 

Texas.  —  Clampitr  v.  State,  3  Tex.  App.  638; 
Beardall  v.  State,  4  Tex.  App.  631;  Freeman 
v.  State,  6  Tex.  App.  462;  Turner  v.  State,  7 
Tex.  App.  596;  Magee  v.  State,  14  Tex.  App. 
366;  Strong  v.  State,  18  Tex.  App.  19;  Withers 
v.  State,  21  Tex.  App.  210;  State  v.  Elliott,  14 
Tex.  423;  State  v.  Adams,  17  Tex.  232;  State 
v-  lvvi  33  Tex.  646;  Graham  v.  State,  43  Tex. 
550. 

There  are  cases  in  which  it  has  been  held 
that  the  court,  having  no  power  to  present  or 
make  an  indictment,  cannot,  in  the  absence 
of  statutory  authority,  substitute  a  copy  for 
one  which  has  been  lost,  and  the  question  is 
treated  the  same  as  though  it  involved  the 
amendment  of  an  indictment  which,  it  is  con- 
ceded, the  court  has  no  power  to  allow.  Gan- 
away  v.  State,  22  Ala.  772;  Bradshaw  v.  Com., 
16  Graft.  (Va.)  507,  86  Am.  Dec.  722. 

The  case  of  Ganavvay  v.  State,  22  Ala.  772, 
was  decided  by  a  divided  court  (Justices  Gold- 
thvvaite  and  Gibbons  dissenting),  and,  while  it 
does  not  seem  to  have  been  expressly  over- 
ruled, its  authority  has  been  greatly  shaken 
by  (he  language  of  the  court  in  subsequent 
decisions,  in  which  the  inherent  power  of  the 
court  to  make  such  substitution  seems  to  be 
fully  recognized,  though  a  statute  had,  in  the 
meantime,  been  enacted.  See  Dunn  v.  State, 
60  Ala.  38;  Ward  v.  State,  78  Ala.  456. 

Mutilated  Indictments.  —  Where  an  indict- 
ment has  been  so  mutilated  thai  it  is  illegi- 
ble, a  copy  may  be  substituted  though  the 
original  is  not  lost  or  entirely  destroyed. 
State  v.  Ivy,  33  Tex.  647. 

Where  an  indictment  has  been  accidentally 
cut  or  torn  into  several  pieces  which  may  be 
joined  so  as  to  restore  it  substantially  to  the 
form  in  which  itwaspresented.it  cannot  prop- 
erly be  said  that  the  instrument  is  destroyed 
or  rendered  unfit  to  be  the  basis  of  further  pro- 
ceedings. Com.  v.  Roland,  97  Mass.  598. 
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before  the  trial,  it  is  perhaps  the  safer  and  better  practice  to  have  another 
indictment  returned  by  the  grand  jury,  though  the  prosecution  is  not  obliged 
to  pursue  this  course.1  If,  however,  the  loss  or  destruction  occurred  pending 
the  trial  the  court  must  exercise  its  power  to  supply  the  loss,  because  other- 
wise.the  prisoner,  having  been  put  in  jeopardy,  must  be  discharged,  in  recog- 
nition of  his  constitutional  right  not  to  be  put  twice  in  jeopardy  for  the  same 
offense.2  And,  again,  where  the  loss  or  destruction  occurred  after  trial  and 
conviction  there  can  be  no  question  as  to  the  power  of  the  court  to  restore  the 
indictment.3 

Unfiled  Papers.  —  It  has  been  held  that  no  paper  can  be  supplied  unless  it  has 
been  filed  and  has  become  a  part  of  the  record.4  but  it  has  also  been  held  that 
this  is  a  matter  within  the  discretion  of  the  court,  and  that  where  a  writ  has 
been  duly  served,  or  has  been  lost  by  the  officer  before  the  return  da)',  with- 
out any  fault  of  the  party  or  his  attorney,  leave  may  be  granted  to  file  a  new 
writ.5 

Legal  Sufficiency  of  Substitute  Not  Generally  Considered.  —  On  a  motion  to  substitute, 

the  legal  sufficiency  of  the  record,  as  proposed  to  be  substituted,  to  sustain 
the  final  judgment  or  decree  that  was  rendered,  does  not  generally  arise. 
Whether  the  proceedings  were  regular  or  irregular,  or  whether  error  intervened 
in  the  proceedings  ending  in  the  judgment  or  decree  rendered,  is  not  to  be 
considered.  When  a  substantial  copy  of  the  lost  or  destroyed  record  is  satis- 
factorily proved,  it  must  be  substituted  for  the  original,  and  when  substituted 
it  has  the  same  effect  and  efficacy,  neither  more  nor  less,  that  the  original 
would  have  had.0  The  sole  object  of  the  proceeding  is  to  restore  the  record, 
and  the  ends  of  justice  would  not  be  promoted  by  complicating  it  with  an- 
other issues.  Consequently,  though  a  lost  judgment  may  be  voidable,  the 
record  should  nevertheless  be  restored,  and  then  the  defendant  may  resort  to 
such  defenses  as  he  may  have,  precisely  the  same  as  if  the  record  had  not 
been  lost  or  destroyed.7    If,  however,  it  clearly  appears,  upon  the  face  of  the 

Indictments  Spread  on  Minutes  of  Court. —  In  562;  Schultz  v.  State,  15  Tex.  App.  266,  49 

order  10  prevent  a  failure  of  justice  in  case  of  Am.  Rep.  194. 

the  loss,  destruction,  or  purloining  of  indict-  2.  Indictment  Lost  or  Destroyed  Pending  Trial. 

ments,  statutes  have  been  enacted  in  a  num-  — Bradford  v.  Stale,  54  Ala.  230;  State  v. 

ber  of  j  urisdictions,  providing  that  indictments  Shank,  79  Iowa  47;  Mount  v.  State,  14  Ohio 

shall  be  recorded  or  spread  at  large  on  the  302,  45  Am.  Dec.  542. 

minutes  by  the  clerk  of  the  court  to  which  3.  Indictment  Lost  or  Destroyed  After  Trial  and 

they  are  returned,  and  that  in  case  of  the  loss  Conviction. —  Ward   v.   State,    7S   Ala.  456; 

or  destruction  of  an  original  indictment  the  Smith  -•.  State,  4  Greene  (Iowa)  189;  Mount  f. 

accused  may  be  tried  upon  a  certified  copy  of  State,  14  Ohio  295,  45  Am.  Dec.  542. 

such  record.  4.  Unfiled  Papers.  —  Baker  v.  McMinnville,  2 

Arkansas.  —  Miller  v.  State,  40  Ark.  489.  Heisk.  (Tenn.)  117;  Mullins  v.  Aiken.  2  Heisk. 

Indiana.  —  Reed  v.  State,  8  Ind.  203;  Buck-  (Tenn.)  535;  Mattocks  v.  Bishop,  4  N.  H.  439; 

nern.  State,  56  Ind.  208.  Whitcher  v.  Whitcher,  10  N.  H.  442. 

Tennessee.      Brown    v.    State,    7    Humph.  As  to   what    papers  constitute  a  judicial 

(Tenn.)  155;  Boyd  v.  State,  6  Coldw.  (Tenn.)  record,  see  generally  the  title  Rfcori>s. 

3;  Glasgow  v.  State,  9  Bixt.  (Tenn.)  486;  5.  Taylor  v.  Cableigh,  16  N.  H.  105. 

Currey  v.  State,  7  Baxt.  (Tenn.)  154;  Epper-  Where  a  fieri  facias,  after  it  had  been  levied, 

son      State,  5  Lea  (Tenn.)  294;  State  v.  Her-  was  accidentally  burnt  in  the  house  of  the 

ron,  86  Tenn.  448;  Bird       State,  103  Tenn.  deputy  sheriff,  the  court  ordered  a  new  fieir 

343.  facias  to  be  made  out  nunc  pro  tune,  and  de- 

Texas.  —  Withers  v.  State,  21  Tex.  App.  210.  livered  to  the  sheriff.    White  v.  Lovejoy,  3 

And  when  it  is  proved  to  the  satisfaction  of  Johns.  (N.  Y.)  44S.    See  also  Chichester  v. 

the  court  that  an  original  indictment  has  been  Cande,  3  Cow.  (N.  V.)  39.  15  Am.  Dec.  238. 

lost  or  destroyed,  such  certified  copy  from  6.  Legal  Sufficiency  of  Substitute  —  Alabama. 

the  records  may  be  used  without  a  special  —  Whitney  v.  Jasper  Land  Co.,  119  Ala.  500; 

order  of  substitution.    Epperson  v.  State,  5  Ward  v.  State,  78  Ala.  457;  Peddy  v.  Street,  87 

Lea  (Tenn.)  294;  Bird  v.  State,  103  Tenn.  346;  Ala.  299. 

Boyd  v.  State,  6  Coldw.  (Tenn.)  3.    See  also  Florida.  —  Hart  v.  Smith,  20  Fla.  5S. 

the   title   Indictments,  Informations,   and  Georgia.  —  Eagle,  etc.,  Mfg.  Co.  v.  Bradford, 

Complaints,  10  Encyc.  of  Pi.,  and  Pr.  417.  57  Ga.  249. 

1.  Indictment  Lost  or  Destroyed  Before  Trial.  —  Illinois.  —  Vail  v.  Iglehart,  69  111.  336. 

Bradford  v.  State,  54  Ala.  230;  Com.  v.  Keger,  7.  Voidable  Judgments.  —  Vail  v.  Iglehart.  69 

1  Duv.  (Ky.)  240;  Helm  v.  State,  67  Miss.  111.  336;  Hanke  v.  Herrum,  4S  Iowa  276. 
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record  as  proposed  to  be  restored,  that  the  judgment  was  absolutely  void, 
no  injury  to  the  party  could  possibly  result  from  a  refusal  to  restore  it,  and  no 
order  of  restoration  should  be  made.' 

Jurisdiction  —  (i)  Inherent  Pozver  of  Courts  over  Their  Own  Records 
—  (a)  Rule  stated.  —  Inasmuch  as  each  court  has  a  continuing  control  over  its 
records  and  is  obliged  to  see  that  the  same  are  accurately  made  and  carefully 
preserved,2  it  follows  that  every  court  of  general  jurisdiction  has  inherent 
power,  by  appropriate  order,  to  restore  its  own  records  or  portions  thereof, 
when  the  same  have  been  lost  or  destroyed.3 


1.  Void  Judgments.  —  Vail  v.  Iglehart,  69  111. 
336- 

In  Arkansas  if  the  defendant  has  a  good  and 
valid  defense  to  the  action  in  which  the  judg- 
ment was  rendered;  and  was,  without  fault  of 
his,  deprived  of  the  opportunity  of  asserting 
it,  in  such  manner  as  would  make  it  the  duty 
ot  a  court  of  equity  to  restrain  and  prevent  the 
execution  of  the  judgment,  he  may,  in  a  pro- 
ceeding to  restore  the  record  of  such  judgment, 
set  up  his  equitable  defense,  have  the  cause 
transferred  to  the  equity  docket,  and  apply  for 
injunctive  relief.  It  is  held  to  be  contrary  to 
the  spirit  and  intent  of  the  code  of  thai,  slate 
to  force  a  defendant  to  submit  to  the  reinstate- 
ment of  a  judgment,  and  then  to  bring  a  sepa- 
rate suit  in  equity  to  prevent  its  execution. 
Guess  v.  Amis,  54  Ark.  3. 

2.  See  generally  the  title  Records. 

3.  Inherent  Fower  of  Court  to  Restore  Its 
Records  —  England.  —  Douglass  v.  Yallop,  2 
Burr.  722;  King  v.  Bolton,  1  Stra.  141;  Evans 
v.  Thomas,  2  Stra.  833;  Dayrell  v.  Bridge,  2 
Stra.  1264;  Ex  />.  Raine,  19  Ves.  Jr.  589; 
Sanderson  v.  Walker,  1  Myl.  &  C.  359;  Ex  p. 
Giles,  3  Deac.  &  C.  620. 

Alabama.  —  McLendon  v.  Jones,  8  Ala.  298, 

42  Am.  Dec.  640;  Doswell  v.  Stewart,  n  Ala. 
629;  Dozier  v.  Joyce,  8  Port.  (Ala.)  303;  Wil- 
liams v.  Powell,  9  Port.  (Ala.)  493;  Wilkerson 
if,  Branham,  5  Ala.  60S;  Lyon  v.  Boiling,  14 
Ala.  753,  48  Am.  Dec.  122;  Bishop  v.  Hamp- 
ton, ig  Ala.  792;  Ex  p.  Simpson,  7  Ala.  S42; 
Adkinson  v.  Keel,  25  Ala.  551 ;  Pruit  v.  Pruil, 

43  Ala.  77-;  Peddy  v.  Street,  87  Ala.  299;  Glover 
v.  Rainey,  2  Ala.  727. 

Arkansas.  —  Freel  v.  State,  21  Ark.  226; 
Garibaldi  v.  Carroll,  33  Ark.  568;  Miller  v. 
State,  40  Ark.  499. 

California.  —  People  v.  Cazalis,  27  Cal.  522; 
Buckman  v.  Whiiney,  28  Cal.  555;  Braly  v. 
Reese,  51  Cal.  447. 

Florida.  —  Keen  v,  Jordan,  13  Fla.  327; 
Pearce  v.  Thackeray,  13  Fla.  574;  Rhodes  v. 
Moseley,  6  Fla.  12. 

Georgia.  —  ./Etna  Ins.  Co.  v.  Sparks,  62  Ga. 
187;  Rushin  v.  Shields,  11  Ga.  642;  Allen  v. 
Mutual  Loin,  etc.,  Co.,  86  Ga.  74;  Beall  v. 
Blake,  13  Ga.  217;  Buchanan  v.  Beckham, 
IS  Ga.  527;  Morris  v.  Ogle,  56  Ga.  592;  Smith 
v.  Spencer,  63  Ga.  702;  Si  range  v.  Barrow,  65 
Ga.  23;  Safford  v.  Banks,  69  Ga.  289;  Cleghorn 
v.  Johnson,  69  Ga.  369;  Saunders  v.  Smith,  3 
Ga.  I2i ;  Eagle,  etc.,  Mfg.  Co.  v.  Bradford,  57 
Ga.  249. 

Illinois.  —  Goetz  v.  Koehler,  20  111.  App.  234; 
Beveridge  v.  Chetlain,  1  111.  App.  231;  Fisher 
v.  Sievres,  65  III.  99;  Hartford  F.  Ins.  Co.  v. 
Vanduzor,  49  111.  489;  Blakemore  v.  Wilson, 
61  III.  App.  454;  Troy  v.  Reilley,  4  111.  259; 
Smith  v.  Trimble,  27  111.  152;  McMullen  v. 


Graham,  6  111.  App.  239;  Long  v.  People,  34 
111.  App.  481,  affirmed  135  111.  435;  Cox  v. 
Biackett,  41  111.  222;  Daniels  v.  Chicago  Fifth 
Nat.  Bank,  65  111.  409;  Long  v.  Sutter,  67  111. 
185;  Clingraan  v.  Hopkie,  78  111.  152;  Blake 
v.  Miller,  118  III.  500;  Thomas  v.  Chicago, 
152  111.  292;  Morrison  v.  Chicago,  142  111.  660; 
Curyea  v.  Berry,  84  111.  600;  Llewellin  v. 
Dingee,  165  111.  26;  Groch  v.  Stenger,  65  111. 
4S1;  Russell  v.  Lillja,  90  111.  327;  Chickering 
v.  Fullerion,  90  111.  520. 

Indiana.  —  Sharpe  v.  Dillman,  77  Ind.  280. 

Iowa.  —  Gammon  v.  Knudson,  46  Iowa  455; 
Tomlinson  v.  Funston,  1  Greene  (Iowa)  544; 
Kanke  v.  Herrum,  48  Iowa  276;  State  v.  Rivers, 
58  Iowa  102,  43  Am.  Rep.  112;  McDonald  v. 
Des  Moines  Valley  R.  Co.,  61  Iowa  192;  State 
v.  Stevisiger,  61  Iowa  623;  Sweet  v.  Brown, 
6r  Iowa  669;  Mortis  v.  Steele,  62  Iowa  228; 
State  v.  Shank,  79  Iowa  49;  State  v.  Thomas, 
97  Iowa  398. 

Kentucky. —  Mayo  v.  Emery,  (Ky.  1898)  45 
S.  W.  Rep.  1048;  Suggett  v.  State  Bank,  8 
Dana  (Ky.)  201;  Com.  v.  Keger,  1  Duv.  (Ky.) 
240;  Fleece  v.  Goodrum,  1  Duv.  (Ky.)  307; 
Deshong  7/.  Cain,  1  Duv.  (Ky.)  309;  Haney  v. 
McClure,  88  Ky.  146;  Bullock  v.  Com.,  96  Ky. 
537;  Webb  v.  Bowman,  3  J.  J.  Marsh.  (Ky.) 
73;  Oppenheimer  v.  Riley,  6  Bush  (Ky.)  n8. 

Louisiana.  —  Halphen  v.  Guilbeau,  37  La. 
Ann.  710;  State  v.  Judge,  39  La.  Ann.  225. 

Michigan.  —  Montgomery  v.  Henry,  10  Mich. 
19;  Lamb  v.  Hinman,  46  Mich.  112. 

Minnesota. — Smith  v.  Valentine,  19  Minn. 
452. 

Mississippi.  —  Bowman  v.  McLaughlin,  45 
Miss.  490;  Boyd  v.  Hawkins,  59  Miss.  325. 

Missouri.  —  George  v.  Middough,  62  Mo. 
549;  Julian  v.  Ward,  69  Mo.  153;  State  v.  Simp- 
son, 67  Mo.  647;  State  v.  Smith,  71  Mo.  45;  St. 
Louis,  etc.,  R.  Co.  v.  Holladay,  131  Mo.  440; 
State  v.  Burks,  132  Mo.  367. 

Nebraska.  —  Feder  v.  Solomon,  34  Neb.  314; 
Grimison  v.  Russell,  11  Neb.  469;  Bays  v. 
State,  6  Neb.  167. 

New  Hampshire.  —  Whitcher  v.  Whitcher,  10 
N.  H.  442;  Mattocks  v.  Bishop,  4  N.  H.  439; 
Taylor  v.  Cobleigh,  16  N.  H.  105;  Frink  v. 
Frink,  43  N.  H.  508,  82  Am.  Dec.  172. 

New  York.  —  Jackson  v.  Hammond,  1  Cai. 
(N.  Y.)  496;  White  v.  Lovejoy,  3  Johns.  (N.  Y.) 
448. 

North  Carolina.  —  Harris  v.  McRae,  4  Ired. 
L.  (26  N.  Car.)  81;  Greenlee  v.  McDowell,  4 
Ired.  Eq.  (39  N.  Car.)  481;  Walton  v.  McKes- 
son, 64  N.  Car.  77. 

Ohio.  —  Hollister  v.  Judges,  8  Ohio  St.  201, 
70  Am.  Dec.  100. 

Oregon.  —  Corbitt  v.  Bauer,  10  Oregon  340. 

Pennsylvania.  —  Clark  v.  Field,  1  Miles  (Pa.) 
244. 
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(b)  To  What  Court  Application  Must  Be  Made.  —  The  power  to  order  the  restoration 
of  a  lost  or  destroyed  record  is  vested  exclusively  in  the  court  whose  record 
it  is,  and  therefore  the  application  must,  of  course,  be  made  to  that  court. 
Hence,  if  a  record  or  part  of  it  in  a  case  which  has  been  appealed  is  lost  before 
the  record  is  transmitted  to  the  appellate  court,  the  record  may  be  restored 
only  by  the  trial  court.1  But  after  a  paper  has  been  duly  certified  in  the 
court  below,  and  transmitted  to  the  appellate  court  where  it  has  become  an 
office  paper,  the  appellate  court  may,  in  case  such  paper  is  lost,  make  an 
order  to  establish  a  copy  thereof  from  that  on  file  in  the  clerk's  office  below, 
which  would  furnish  the  best  evidence  of  the  contents  of  the  lost  original.2 

Trial  Judge  No  Longer  on  Bench.  —  The  fact  that  the  judge  who  tried  the  case 
is  no  longer  on  the  bench  is  no  obstacle  to  a  proceeding  to  restore  a  lost 
record,  since  if  the  record  is  restored  it  must  be  done  on  proof,  and  not  upon 
the  memory  or  recollection  of  the  judge  who  presided  at  the  trial.3 

Change  of  Venue.  —  Where  a  change  of  venue  has  been  granted,  the  record  of 
the  case  becomes  the  record  of  the  court  to  which  the  venue  has  been  changed, 
and  any  loss  then  occurring  is  to  be  supplied  by  the  court.4 

(2)  Equity  Jurisdiction.  —  A  court  of  equity  has  no  jurisdiction  to  supply 
lost  or  destroyed  portions  of  the  records  of  other  courts.  The  inherent  power 
of  the  courts  to  control  their  own  records  and  to  supply  losses  therein  is 
antagonistic  to  the  power  of  any  other  court  to  interfere  and  make  records  for 
them.5  But  if  the  loss  cannot  be  supplied,  equity  will  take  jurisdiction  and 
grant  relief  in  another  form.6 


South  Carolina.  —  Dubois  v.  Thomas,  14  S. 
Car.  30. 

Tennessee.  —  State  v.  Harrison,  10  Yerg. 
(Tenn.)  542;  Lane  v.  Jones,  2  Coldvv.  (Tenn.) 
318;  Galbraith  v.  McFarland,  3  Coldw.  (Tenn.) 
267,  91  Am.  Dec.  281;  Peirce  v.  State  Bank,  1 
Swan  (Tenn.)  265;  Hale  v.  Hord,  11  Heisk. 
(Tenn.)  232;  Stale  v.  Gardner,  13  Lea  (Tenn.) 
134,  49  Am.  Rep.  660. 

Texas.  — Johnson  v.  Skipworth,  59  Tex.  473; 
Bender  v.  Lockett,  64  Tex.  566;  Ruby  v.  Von 
Valkenberg,  72  Tex.  459;  Taylor  v.  Pridgen, 
3  Tex.  App.  Civ.  Cas.,  £  92;  Hayden  v.  Duna- 
way,  9  Tex.  Civ.  App.  315;  Withers  v.  State, 
21  Tex.  App.  210. 

Washington.  —  Mullen  v.  Mullen,  1  Wash. 
Ter.  192. 

West  Virginia.  —  Si e wart  v.  Stewart,  4c  W. 
Va.  65. 

And  see  the  title  Courts,  vol.  8,  p.  28,  note  6. 

1.  Record  on  Appeal  Lost  Before  Transmission 
to  Appellate  Court —  California,  —  Buckman  v. 
Whiiney,  24  Cal.  268,  28  Cal.  557;  Bonds  v. 
Hickman,  29  Cal.  464;  Thompson  v.  Patter- 
son, 54  Cal.  542. 

Georgia.  —  High  v.  Candler,  103  Ga.  86. 

Illinois.  —  Smith  v.  Trimble,  27  111.  [53. 

Indiana.  —  Davis  v.  Talbot,  149  Ind.  80; 
Burkam  v.  McEIfresh,  88  Ind.  223. 

Iowa.  —  Tomlinson  v.  Funston,  1  Greene 
(Iowa)  544;  Morris  v.  Steele,  62  Iowa  228. 

Oregon.  —  Corbitt  v.  Bauer,  10  Oregon  340. 

Tennessee.  — Graves  v.  Keaton,  3  Coldvv. 
(Tenn.)  8. 

On  Appeal  from  a  Justice's  Court,  the  proper 
place  to  restore  papers  which  have  been  lost  or 
destroyed  is  in  the  appellate  court.  Mullen  v. 
Mullen,  1  Wash.  Ter.  192.  Compare  Clingman 
v.  Hopkie,  78  III.  157. 

2.  Record  on  Appeal  Lost  After  Transmission  to 
Appellate  Court.  —  Wade  v.  Graham,  59  Ga.  642; 
McDaniel  v.  Brakefield,  66  Ga.  249;  High  v. 


Candler,  103  Ga.  86;  Lamb  v.  Hinman,  46 
Mich.  112. 

3.  Trial  Judge  No  Longer  on  Bench.  —  Box  v. 

Delk,  47  Ala.  729;  Bush  w.  Lisle,  86  Ky.  504; 
Welch  v.  Smith,  65  Miss.  394. 

And  so  a  lost  presentment  may  be  restored 
on  satisfactory  proof  of  its  contents,  though 
the  judge  never  read  it,  and  therefore  cannot 
himself  say  whether  the  proposed  substitute  is 
correct.  State  v.  Gardner,  13  Lea  (Tenn.)  134, 
orerruling  State  v.  Harrison,  10  Yerg.  (Tenn.) 
542. 

4.  Change  of  Venue.  —  Dunn  v.  State,  60  Ala. 

35;  State  v.  Rivers,  58  Iowa  102,  43  Am.  Rep. 
112. 

6.  No  Jurisdiction  in  Equity  to  Supply  Lost  Rec- 
ords of  Other  Courts  —  Alabama.  —  Garrett  v. 
Lynch,  45  Ala.  204. 

Florida.  —  Keen  v.  Jordan,  13  Fla.  327. 

Illinois.  —  Clingman  v.  Hopkie,  78  111.  152; 
Fisher  v.  Sievres,  65  111.  99. 

Mississippi.  —  Welch  v.  Smith,  65  Miss.  394; 
Miller  v.  Reynolds,  (Miss.  1S8S)  4  So.  Rep. 
341  • 

Tennessee. — Graves  v.  Keaton,  3  Coldw. 
(Tenn.)  J2;  Lane  v.  Jones.  2  Coldw.  (Tenn.) 
318:  Tyree  v.  Magness,  I  Sneed  (Tenn.)  276. 
But  see  Hale  v.  Hord,  11  Heisk.  (Tenn.)  232. 

6.  Impossibility  of  Restoring  Record  —  Relief  in 
Equity.  —  In  Garrett  v.  Lynch,  45  Ala.  214, 
where  a  decree  of  the  probate  court  for  the  sale 
of  land  had  been  lost,  it  was  held  that  if  the 
purchaser  could  not  obtain  restoration  of  the 
decree  so  as  to  perfect  his  title,  he  could  have 
his  title  perfected  by  a  decree  in  equity. 

In  Alley  v.  Gardenhire  (Tenn.  1S71).  cited  in 
Sproles  v.  Powell,  10  Heisk.  (Tenn.)  694  it  was 
held  that  in  case  of  the  loss  of  a  record,  where 
it  appears  that  it  cannot  be  supplied,  this  is 
such  inevitable  accident  as  will  authorize  the 
court  of  chancery  to  give  relief  by  a  new  suit. 
See  Hale  v.  Hord,  11  Heisk.  (Tenn.)  232. 
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(3)  Statutory  Jurisdiction.  —  In  many  jurisdictions  provision  is  now  made 
by  statute  for  restoring  lost  records,1  and  it  is  generally  held  that  the  statu- 
tory remedies  are  either  cumulative  or  merely  declaratory  of  the  common-law 
remedy.2 

c.  EVIDENCE  —  (1)  Proof  of  Existence  and  Loss.  — The  first  item  of  proof 
in  a  proceeding  to  restore  a  record  is  that  there  had  been  such  a  record  in 
existence  and  that  it  had  been  lost  or  destroyed.3  The  loss  must  be  proved 
by  the  oath  of  some  person  competent  to  testify,  and  not  by  the  mere  certifi- 
cate of  the  clerk.4 

(2)  Proof  of  Contents.  —  The  Best  Evidence  of  the  contents  of  a  record  is,  obvi- 


1.  Statutory  Provisions.  —  See  the  statutes  of 
the  several  stales  and  the  cases  cited  in  the 
next  following  note. 

2.  Statutes  Merely  Cumulative  or  Declaratory  of 
Common  Law  —  Alabama. — Garrett  v.  Lynch, 
45  Ala.  204;  Whitney  v.  Jasper  Land  Co..  119 
Ala.  500;  McLendon  v.  Jones,  8  Ala.  20.8,  42 
Am.  Dec.  640;  Donaldson  v.  Beard,  30  Ala.  423; 
Pruit  v.  Pruit,  43  Ala.  77;  Box  v.  Delk,  47  Ala. 
729;  Lilly  v.  Latkin,  66  Ala.  no. 

Arkansas.  —  Guess  v.  Amis,  54  Ark.  1;  Gari- 
baldi v.  Carroll,  33  Ark.  568. 

Florida.  —  Hart  v.  Smith,  17  Fla.  767. 

Georgia.—  Phillips  v.  Behn,  19  Ga.  300;  Saun- 
ders v.  Smith,  3  Ga.  121 ;  Taylor  v.  Holland,  20 
Ga.  12;  Milner  v.  Akin,  58  Ga.  556;  Eagle, 
etc.,  Mfg.  Co.  v.  Bradford,  57  Ga.  249;  jFtna 
Ins.  Co.  v.  Sparks,  62  Ga.  187;  Lowry  v.  Rich- 
ards, 62  Ga.  370;  Torrent  v.  Suiter,  67  Ga.  34; 
Central  R.  Co.  v.  Wolff,  74  Ga.  665;  Ex  p.  Cal- 
houn, 87  Ga.  359;  Freeman  v.  Coleman,  88  Ga. 
421. 

Illinois.  —  Beveridge  v.  Chedain,  1  111.  App. 
231;  Blakemore  v.  Wilson,  61  III.  App.  454; 
Vail  v.  Iglehart,  69  III.  332;  Kehoe  v.  Rounds, 
69  111.  351 ;  McCabe  v.  Porter,  73  111.  244;  Har- 
ris v.  Lester,  80  111.  307;  Smith  v.  Stevens,  82 
111.  556;  Russell  v.  Lillja,  90  111.  327;  Chicker- 
ing  v.  Fullerton,  90  111.  520;  De  Wolf  v.  Bos- 
well,  65  111.  App.  65;  Harley  v.  Harley,  67  111. 
App.  138. 

Indiana.  —  Weaver  v.  Bryan,  2  Blackf.  (Ind.) 
172. 

Iowa.  — Gammon  v.  Knudson,  46  Iowa  457. 

Kentucky.  —  Bush  v.  Lisle,  86  Ky.  504;  Com. 
v.  Keger,  1  Duv.  (Ky.)  240;  Deshong  v.  Cain, 
1  Duv.  (Ky.)  309;  Farrow  v.  Orear,  2  Duv.  (Ky.) 
261;  Green  v.  Stevens,  2  Duv.  (Ky.)420;  Fleece 
v.  Goodrum,  I  Duv.  (Ky.)  308. 

Maine.  —  Nason  v.  Jordan,  62  Me.  480. 

Michigan.  —  Drake  v.  Kinsell,  38  Mich.  232. 

Mississippi.  — Welch  v.  Smith,  65  Miss.  394; 
Bowman  v.  McLaughlin,  45  Miss.  461. 

Missouri. — Strain  v.  Murphy,  49  Mo.  337; 
George  v.  Middough,  62  Mo.  549;  St.  Louis, 
etc.,  R.  Co.  v.  Holladay,  131  Mo.  440;  State  v. 
Simpson,  67  Mo.  647. 

North  Carolina.  —  Clifton  v.  Fort,  98  N.  Car. 
173;  Mobley  v.  Watts,  98  N.  Car.  284;  Cowles 
v.  Hardin,  91  N.  Car.  231;  Bason  v.  King's 
Mountain  Min.  Co.,  90  N.  Car.  417;  Kello  v. 
Maget.  i  Dev.  &  B.  L.  (18  N.  Car.)  414;  Var- 
ner  v.  Johnston,  112  N.  Car.  570. 

South  Carolina.  —  Dubois  v.  Thomas,  14  S. 
Car.  33. 

Tennessee.  —  Lane  v.  Jones,  2  Coldw.  (Tenn.) 
318;  Galbtaith  v.  McFarland,  3  Coldw.  (Tenn.) 
277,  91  Am.  Dec.  281;  Graves  v.  Keaton,  3 
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Coldw.  (Tenn.)  12;  Faust  v.  Echols,  4  Coldw. 
(Tenn.)  400;  Bates  v.  Russell,  5  Sneed  (Tenn.) 
222;  Hale  v.  Hord,  11  Heisk.  (Tenn.)  232; 
Halliburton  v.  Jackson,  11  Lea  (Tenn.)  471; 
Baker  v.  McMinnville,  2  Heisk.  (Tenn.)  118; 
Western  Union  Tel.  Co.  v.  Ordway,  8  Lea 
(Tenn.)  562. 

Texas. — Johnson  v.  Skipworth,  59  Tex.  473; 
Hayden  v.  Dunaway,  9  Tex.  Civ.  App.  315; 
Phelan  v.  Wiley,  2  Tex.  App.  Civ.  Cas.,  §  735; 
Craddock  v.  Scarborough,  54  Tex.  346;  Mar- 
tin v.  White,  20  Tex.  174;  State  v.  Bender,  68 
Tex.  676. 

Virginia.  —  Lyons  v.  Gregory,  3  Hen.  &  M. 
(Va.)  237. 

West  Virginia.  —  Stewart  v.  Stewart,  40  W. 
Va.  65. 

3.  Proof  of  Existence  and  Loss  —  England.  — 
Kingston  upon  Hull  v.  Horner,  I  Cowp.  109. 

United  Stales.  —  Den  v.  Baskerville,  11  How. 
(U.  S.)  360. 

Alabama. — Stewart  v.  Conner,  9  Ala.  803; 
Lyon  v.  Boiling,  14  Ala.  753,48  Am.  Dec.  122; 
Adkinson  v.  Keel,  25  Ala.  551 ;  Millard  v.  Hall, 
24  Ala.  209;  Baucum  v.  George,  65  Ala.  259; 
Dabney  v.  Mitchell,  66  Ala.  496;  Ayers  v. 
Roper,  in  Ala.  654;  Whitney  v.  Jasper  Land 
Co.,  119  Ala.  500. 

Arkansas.  —  Mason  v.  Bull,  26  Ark.  164. 

California.  —  Norris  v.  Russell,  5  Cal.  249. 

Illinois.  — Gage  v.  Schroder,  73  111.  44. 

Maine.  —  Wing  v.  Abbott,  28  Me.  367;  Small 
v.  Pennell,  31  Me.  267. 

Maryland. — Smith  v.  Wilson,  17  Md.  460, 
79  Am.  Dec.  665. 

Pennsylvania.  —  Baskin  v.  Seechrist,  6  Pa. 
St.  162. 

Where  it  is  the  duty  of  an  officer  to  keep  a 
paper  in  his  custody  on  file  in  his  public  office, 
the  fact  that  it  cannot  be  found  there  raises  the 
presumption  that  it  has  been  lostor  destroyed. 
Rex  v.  Stourbridge,  8  B.  &  C.  96,  15  E.  C.  L. 
155;  Tillotson  v.  Warner,  3  Gray  (Mass.)  574; 
Mandeville  v.  Reynolds,  68  N.  Y.  533. 

The  Burning  of  an  Office  and  Its  Records  is  no 
proof  that  a  particular  record  had  ever  existed. 
It  merely  lays  the  foundation  for  the  introduc- 
tion of  inferior  evidence.  Den  v.  Baskerville, 
11  How.  (U.  S.)  360. 

4.  Necessity  of  Proof  by  Oath.  —  Robinson  v. 
Clifford,  2  Wash.  (U.  S.)  1;  Wilcox  v.  Ray,  1 
Hayw.  (2  N.  Car.)  410. 

The  testimony  of  the  clerk  of  the  court  that 
he  had  made  diligent  search  for  certain  writs 
of  execution  which  belonged  to  the  files  of  his 
office,  and  was  unable  to  find  them,  is  sufficient 
to  let  in  secondary  evidence  of  their  contents. 
Stewart  v.  Conner,  9  Ala.  803. 

Volume  XIX. 


Re-execution 


LOST  PAPERS  AND  RECORDS. 


and  Restoration 


ously,  the  record  itself,  but  when  that  has  been  lost  or  destroyed,  the  next 
best  evidence  that  can  be  procured  must  be  relied  on.1 

Minutes  or  Memoranda.  —  If  any  minutes  or  memoranda  of  the  transaction  to 
which  the  lost  record  relates  have  been  kept,  these  will  be  received  as  the  best 
evidence  of  the  contents  of  such  record.  This  rule  has  been  applied  in  the 
case  of  minutes  or  memoranda  kept  by  judges,  magistrates,  and  clerks,2  court 
dockets,3  court  journals,4  and  memoranda  made  by  attorneys  in  their  books.5 

Printed  Volume  of  law  Reports.  —  A  report  of  a  case  in  a  printed  volume  of  the 
law  reports  is  the  best  evidence  where  the  records  of  the  case  have  been 
destroyed.6 

Mutilated  Record.  —  Where  the  mutilation  of  a  record  from  time  or  accident 
has  made  it  illegible,  the  original  should  be  produced  in  its  mutilated  con- 
dition, before  inferior  evidence  is  admitted.' 

Parol  Evidence.  —  If  other  evidence  cannot  be  had,  the  contents  of  the  lost 
record  may  be  proved  by  the  testimony  of  witnesses  who  are  acquainted 
therewith.  * 


1.  Best  Secondary  Evidence  Required.  —  King- 
ston upon  Hull  v.  Horner,  I  Cowp.  109,  Cornett 
v.  Williams,  20  Wall.  (U.  S.)  246;  Lane  v. 
Jones,  2  Coldw.  (Tenn.)  318;  Galbraith  v.  Mc- 
Farland,  3  Coldw.  (Tenn.)  277,  91  Am.  Dec. 
281;  Bates  v.  Russell,  5  Sneed  (Tenn.)  222. 

See  generally  the  title  Secondary  Evidence. 

In  Tennessee  it  was  once  held  that  a  lost  in- 
dictment or  presentment  could  not  be  supplied 
upon  the  affidavits  of  others  independently  of 
the  judge's  own  recollection.  State  v.  Har- 
rison, 10  Yerg.  (Tenn.)  542.  But  that  case  has 
been  distinctly  overruled,  and  it  is  now  held 
that  such  papers  may  be  supplied,  by  order  of 
the  courl.upon  the  best  evidence  the  nature  of 
the  case  will  admit  of.  State  v.  Gardner,  13 
Lea  (Tenn.)  134,  49  Am.  Rep.  660. 

2.  Minutes  or  Memoranda  Kept  by  Judges,  Clerks, 
etc. —  Townsend  v.  Way,  5  Allen  (Mass.)  427; 
McGralh  v.  Seagrave,  2  Allen  (Mass.)  443,  79 
Am.  Dec.  797;  Pruden  v.  Alden,  23  Pick. 
(Mass.)  184,  34  Am.  Dec.  51;  Read  v.  Sutton,  2 
Cush.  (Mass.)  115;  Good  v.  French,  115  Mass. 
201;  Hare  ->.  Hollomon,  94  N.  Car.  14. 

Where  the  record  books  are  lost  or  destroyed, 
the  clerk's  docket  and  the  notes  or  journal  of 
the  presiding  judge  are  the  next  best  evidence 
of  the  contents  of  ihe  record,  and  must  be  pro- 
duced in  preference  to  the  mere  oral  tesiimony 
of  witnesses.  Lane  v.  Jones,  2  Coldw.  (Tenn.) 
318. 

Where  the  records  of  a  court  have  been  de- 
stroyed, an  imperfect  minute  of  a  judgment 
may  be  admitted  to  record,  under  the  act  of 
assembly,  in  lieu  of  the  original.  Lyons  v. 
Gregory,  3  Hen.  &  M.  (Va.)  237. 

3.  The  Execution  Docket  of  the  couri  is  evi- 
dence to  prove  the  contents  of  lost  executions 
and  the  proceedings  had  on  them.  Buchanan 
v.  Moore,  10  S.  &  R.  (Pa.)  275.  See  also  Dail 
v.  Sugg,  85  N.  Car.  104;  Kershner  v.  Kershner, 
36  Md.  309. 

4.  Court  Journals.  — ■  Where  it  was  proved  that 
the  records  of  the  clerk's  office  had  been  almost 
enlirely  destroyed,  and  that  the  few  that  re- 
mained were  in  a  mutilated  state,  the  court 
admitted  the  journals  of  the  court  in  evidence 
to  prove  that  an  action  had  been  commenced 
and  had  abated  by  the  death  of  the  plaintiff. 
Cook  v.  Wood,  1  McCord  L.  (S.  Car.)  139. 

5.  Memoranda  Made  by  Attorneys.  —  Leland  v. 
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Cameron,  31  N.  Y.  115.  See  also  Bridgewater 
v.  Roxbury.  54  Conn.  213. 

6.  Printed  Volume  of  Law  Reports.  —  Frost  v. 
Frost,  21  S.  Car.  501. 

7.  Mutilated  Record.  —  Den  v.  Baskerville,  11 
How.  (U.  S.)  300. 

8.  Parol  Evidence  to  Prove  Contents  of  Lost  Rec- 
ord —  England.  —  Thurston  v.  Slatford,  I  Salk. 
284;  Petrie  v.  Benfield,  3  T.  R.  476. 

United  States.  —  Den  v.  Baskerville,  ri  How. 
(U.  S.)  360;  Cornett  v.  Williams,  20  Wall.  (U. 
S.)  226. 

Alabama.  —  Derrett  v.  Alexander,  25  Ala. 
265;  Davidson  v.  Kahn,  119  Ala.  368. 

Arkansas.  —  Davies  -'.  Pettit.  II  Ark.  359; 
Mason  v.  Bull.  26  Ark.  1C4;  Gates  v.  Bennett, 
33  Ark.  489;  Hallum  v.  Dickinson,  47  Ark. 
125;  Fowler  v.  More,  4  Ark.  570;  Gracie  v. 
Morris,  22  Ark.  418;  Bailey  v.  Palmer,  5  Ark. 
208. 

Georgia.  —  Headman  v.  Rose,  63  Ga.  458. 

Illinois.  —  Bush  Stanley,  122  111.  406; 
Keith  v.  Keith,  104  111.  397;  Gage  v.  Schroder, 
73  111.  44;  Fisher  Sievres,  65  III.  99;  Forsyth 
v.  Vehmeyer,  176  III.  359. 

Indiana.  —  Bundy  v.  Cunningham,  107  Ind. 
361. 

Indian  Territory.  —  Bohart  v.  Hull,  (Indian 
Ter.  1898)  47  S.  W.  Rep.  306. 

Iowa.  —  In  re  Edwards,  58  Iowa  431. 

Kansas.  —  Davis  v.  Turner,  21  Kan.  131. 

Kentucky.  —  Gentry  v.  Hutchcraft,  7  T.  B. 
Mon.  (Kv.)  242,  18  Am.  Dec.  172;  Craig  -•. 
Horine,  i  Bibb  (Ky.)  8. 

Louisiana.  — Saloy  v.  Leonard,  15  La.  Ann. 
391- 

Maine.  —  Gore  v.  Elwell,  22  Me.  442;  Tyler 
v.  Dyer,  13  Me.  41;  Angier  v.  Smalley,  56  Me. 
517;  Prentiss  v.  Davis,  83  Me.  36S;  Foster  v. 
Dow,  29  Me.  442. 

Massachusetts.  —  Easdale  v.  Reynolds,  143 
Mass.  126;  Com  v.  Roark,  8  Cush.  (Mass.)  210; 
Sayles  v.  Briggs,  4  Met.  (Mass.)  421;  Pruden 
v.  Alden,  23  Pick.  (Mass.)  184,  34  Am.  Dec.  51; 
Sturtevant  v.  Robinson,  IS  Pick.  (Mass.)  175; 
Eaton  ?\  Hall,  5  Met.  (Mass.)  290;  Tillotson  r. 
Warner,  3  Gray  (Mass.)  574;  Dailey  v.  Cole- 
man, 122  Mass.  64;  Nelson  0.  Boynton,  3  Met. 
(Mass.)  396,  37  Am.  Dec.  14S. 

Michigan.  —  Drake  v.  Kinsell,  3S  Mich.  232; 
Cilley  v.  Van  Patten,  68  Mich.  80;  Eslow  v. 
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Clear  and  Convincing  Proof  Required.  —  The  contents  of  the  lost  record  must  be 
proved  by  clear  and  convincing  evidence.'  The  law  does  not  require,  how- 
ever, that  the  record  of  an  ancient  transaction  shall  be  proved  with  such  ful- 
ness of  detail  as  if  it  had  been  of  recent  date,2  though  a  party  cannot  take 
advantage  of  the  difficulty  in  producing  proof  brought  about  by  his  own 
delay,  against  those  adversely  interested,  who  did  nothing  to  induce  such 
delay.3 

The  Manner  of  Correcting  the  Loss  of  a  Record  is  to  show  by  affidavits  what  the 
record  contained,  the  loss  of  which  is  to  be  supplied.  The  substitution  can  be 
made  only  after  notice  of  the  intention  to  move  the  court,  and  the  notice 
must  be  sufficiently  explicit  to  advise  the  opposite  party  of  what  is  intended, 
as  well  as  to  enable  him  to  controvert  the  affidavits  submitted,  and  the 
accuracy  of  the  papers  proposed  to  be  substituted.* 

(3)  Rules  of  Evidence  Not  Clianged  by  Statute.  —  The  statutory  mode  of 
restoring  lost  or  destroyed  records  does  not  exclude  other  modes  of  proving 
their  contents.  Such  statutes  are  in  aid  of  the  common  law  and  do  not 
change  its  established  rules  of  evidence.5  And  notwithstanding  some  portions 
of  a  record  have  been  restored  under  the  provisions  of  the  statute,  secondary 


Mitchell,  26  Mich.  500;  Day  v.  Backus,  31 
Mich.  241;  Matier  of  Hardy,  59  Mich.  352; 
Howd  v.  Breckenridge,  97  Mich.  69. 

Missouri.  —  Burnett  v.  McCluey,  78  Mo.  676; 
Bogirt  v.  Green,  8  Mo.  115. 

New  Hampshire.  —  Haywood  v.  Charlestovvn, 
43  N.  H.  61. 

Jersey.  —  Gordon  v.  State,  48  N.  J.  L. 
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Arew  York.  —  Mandeville  v.  Reynolds,  68  N. 
Y.  528;  Letand  v.  Cameron,  31  N.  Y.  115. 

North  Carolina.  —  Clifton  v.  Fort,  98  N.  Car. 
173;  Mobley  v.  Watts,  9S  N.  Car.  284;  Cowles 
v.  Hardin,  91  N.  Car.  231;  Freeman  v.  Hatley, 
3  Jones  L.  (48  N.  Car.)  115;  Dail  v.  Sugg,  85 
N.  Car.  104;  Nelson  v.  Whitfield,  82  N.  Car. 
46;  Slate  v.  Hare,  70  N.  Car.  658;  Hare  v. 
Hollomon,  94  N.  Car.  14;  Vainer  v.  Johnston, 
H2  N.  Car.  570.  Compare  the  early  case  of 
Hargett  v.  ,  2  Hayw.  (3  N.  Car.)  76. 

Ohio.  —  Young  v.  Buckingham,  5  Ohio  485; 
Morgan  v.  Burnet,  18  Ohio  545 

Pennsylvania.  —  Clark  v.  Trindle,  52  Pa.  St. 
492;  Baskin  v.  Seechrist,  6  Pa.  St.  154:  Huz- 
zard  v.  Trego,  35  Pa.  St.  9. 

South  Carolina.  —  Reynolds  v.  Rees,  23  S. 
Car.  438;  Garrett  v.  Weinberg,  54  S.  Car.  127. 

Vermont.  —  Brown  v.  Richmond,  27  Vc.  583; 
Slate  v.  Daggett,  2  Aik.  (Vt.)  148. 

Virginia.  —  Apperson  v.  Dowdy,  82  Va.  776; 
Smith  v.  Carter,  3  Rand.  (Va.)  169. 

And  see  the  title  Secondary  Evidence. 

A  Writ  or  Other  Process  which  has  teen  lost 
or  destroyed  may  be  supplied  by  parol  evi- 
dence of  its  contents  if  no  better  evidence 
thereof  can  be  produced.  Fowler  v.  More,  4 
Ark.  570;  Gracie  v.  Morris,  22  Ark.  415. 

Records  of  Naturalization  are,  in  this  respect, 
nowise  different  from  other  records.  When 
destroyed,  secondary  evidence  of  their  con- 
tents may  be  given,  jusi  as  may  secondary 
evidence  of  the  contents  of  any  other  record  be 
given.  Kreitz  v.  Behrensmeyer,  125  111.  141, 
8  Am.  St.  Rep.  349. 

1.  Clear  and.  Convincing  Proof  Required.  — 
Whitney  v.  Jasper  Land  Co.,  ug  Ala.  500. 

Proof  of  Substance  of  Contracts  Sufficient.  — 
State  v.  Thomas,  97  Iowa  396;  State  v.  Rivers, 
58  Iowa  107,  43  Am.  Rep.  112. 


2.  Ancient  Transactions.  —  Whitney  v.  Jasper 
Land  Co.,  119  Ala.  500;  Smith  v.  Wert,  64 
Ala.  34. 

3.  Party  Cannot  Take  Advantage  of  His  Own 
Delay.  —  Whitney  v.  Jasper  Land  Co.,  119  Ala. 
501. 

4.  Affidavits  to  Prove  Contracts  —  Alabama.  — 
McLendon  v.  Jones,  8  Ala.  298,  42  Am.  Dec. 
640;  Pruit  v.  Pruit,  43  Ala.  77. 

California.  —  People  v.  Cazalis,  27  Cal.  522, 
overruling  Benedict  v.  Cozzens,  4  Cal.  381,  in 
so  far  as  it  conflicts  with  the  rule  above  stated. 

Florida.  —  Rhodes  v.  Moseley,  6  Fla.  12; 
Keen  v.  Jordan,  13  Fla.  335;  Pearce  v.  Thack- 
eray, 13  Fla.  574. 

Indiana.  —  Davis  v.  Talbot,  149  Ind.  80. 
Kentucky.  —  Haney  v.  McClure,  88  Ky.  146; 
Webb  v.  Bowman,  3  J.  J.  Marsh.  (Ky.)  73; 
Oppenheimer  v.  Riley,  6  Bush  (Ky.)  120. 

Missouri. — -St.  Louis,  etc.,  R.  Co.  v.  Hoi- 
laday,  131  Mo.  440. 

Tennessee.  —  Rhea  v.  McCorkle,  II  Heisk. 
(Tenn.)4i5;  Johnson  v.  Hall,  9  Baxt.  (Tenn.) 
351;  Tyree  v.  Magness,  1  Sneed  (Tenn.)  276. 
Texas.  —  State  v.  Bender,  68  Tex.  676. 

5.  Rules  of  Evidence  Not  Changed  by  Statute 
—  Illinois.  —  Beveridge  v.  Chetlain,  1  111.  App. 
231. 

Maine.  —  Nason  v.  Jordan,  62  Me.  480. 
Michigan.  —  Drake  v.  Kinsell,  38  Mich.  232. 
Missouri.  —  Strain  71.  Murphy,  49  Mo.  337. 
North  Carolina.  —  Mobley  v.  Watts,  98  N. 
Car.  284;  Cowles  v.  Hardin,  91  N.  Car.  231. 
Texas.  — Johnson  v.  Skipworth,  59  Tex.  473. 
Jn  Kentucky,  if  it  is  shown  that  there  is  no 
attested  copy  of  the  lost  record  in  existence, 
the  court  appoints  a  commissioner  to  take  evi- 
dence of  the  contents  of  the  missing  parts  of 
the  record,  but  such  evidence  cannot  be  used 
in  the  place  of  the  parts  of  the  record  which 
are  lost.    It  is  simply  evidence  upon  which  the 
court  must  act  in  making  the  substitution. 
Mayo  v.  Emery,  (Ky.  1898)  45  S.  W.  Rep. 
1048. 

Recitals  in  Deeds.  —  Where  land  has  been 
sold  under  a  decree  of  court,  and  the  records 
have  been  destroyed,  the  recitals  in  the  deeds 
are  evidence  of  the  regularity  of  the  proceed- 
ings. Hare  v.  Hollomon,  94  N.  Car.  14. 
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evidence  may  be  given  of  other  portions  not  restored.1 

III.  Recovery  on  Lost  Instruments  —  1.  Jurisdiction  —  a.  Specialties  — 
(i)  Jurisdiction  in  Equity  —  Doctrine  of  Profert.  —  Formerly  the  doctrine  prevailed 
that  there  could  be  no  remedy  on  a  lost  bond  or  other  specialty  in  a  court  ot 
common  law,  because  the  defendant  was  entitled  to  oyer,  and  as  there  could 
be  no  profert  of  the  instrument,  the  declaration  would  be  fatally  defective. 
Hence  the  jurisdiction  in  equity,  which  is  very  ancient,  was  founded  on  the 
want  of  a  remedy  at  law.2 

Difficulty  of  Securing  Indemnity  at  Law.  —  Another  reason  for  the  earl)'  exclusive 
jurisdiction  of  equity  in  such  cases  was  the  difficulty  of  securing  indemnity 
at  law,  which  the  plaintiff  might  indeed  offer,  but  which  the  defendant  could 
not  be  compelled  to  accept.3 

Bill  for  Discovery  and  Relief.  —  So  also  it  is  well  established  that  equity  has 
jurisdiction  where  the  complainant  seeks  to  obtain  a  discovery  from  the 
respondent  of  an  instrument  lost  or  destroyed,  and  also  relief  consequent  upon 
such  discovery.4 

Equity   Jurisdiction   Not  Ousted   by  Extension  of  Jurisdiction  to   Common-law  Courts.  — 

Though  actions  on  lost  specialties  may  now  be  maintained  in  the  courts  of 
common  law,5  equity  is  not  thereby  ousted  of  its  ancient  jurisdiction,  but  may 
still  exercise  it  concurrently  with  the  courts  of  law.6 

(2)  Jurisdiction  at  Law. — In  modern  times  the  courts  of  law  have  dis- 
pensed with  the  necessity  of  profert,  where  the  declaration  on  a  specialty 
alleges  that  it  has  been  lost  or  destroyed,  the  result  of  which  is  to  give  the 
courts  of  law  jurisdiction  in  the  premises  concurrent  with  that  formerly 
exercised  exclusively  by  courts  of  equity.*    The  matter  is  now  largely 


1.  Beveridge  v.  Chetlain,  I  111.  App.  235. 

2.  Recovery  in  Equity  —  Doctrine  of  Profert.  — 
Atkinson  v.  Leonard,  3  Bro.  C.  C.  218;  Whit- 
field v.  Fausset,  1  Ves.  392;  Rex  v.  Arundel, 
Hob.  log;  Toulmin  v.  Price,  5  Ves.  Jr.  238; 
Read  v.  Brookman,  3  T.  R.  151;  East  India 
Co.  v.  Boddam,  9  Ves.  Jr.  466;  Helm  v.  East- 
land, 2  Bibb  (Ky.)  196;  Metcalf  v.  Standeford, 
1  Bibb  (Ky.)  618;  Foster  v.  Williams,  5  B. 
Mon.  (Ky.)  197;  New  Otleans,  etc.,  R.  Co.  v. 
Mississippi  College,  47  Miss.  561;  Robinson 
v.  Dix.  18  W.  Va.  528;  Lyttle  v.  Cozad.  21  W. 
Va.  195.  And  see  generally  the  title  Profert 
and  Oyer,  16  Encyc.  of  Pl.  and  Pr.  1082. 

3.  Difficulty  of  Securing  Indemnity  at  Law.  — 
East  India  Co.  v.  Boddam,  9  Ves.  Jr.  466; 
Davis  v.  Davis,  6  lied.  Eq.  (41  N.  Car.)  418; 
Sook  v.  Friend,  9  Ohio  78. 

The  jurisdiction  in  chancery  had  its  origin 
in  the  fact  that,  as  al  law  profert  must  have 
been  made  and  in  case  of  a  lost  bond  could 
not  be  made,  the  court  interposed  on  the 
ground  of  accident;  and  when  afterwards 
courts  of  law  permitted  the  profert  in  such 
cases  to  be  dispensed  with,  courts  of  chancery 
doubted  whether  courts  of  law,  according  to 
the  course  of  their  proceeding,  could  legally 
give  indemnity  at  all,  and  if  they  could, 
whether  they  could  make  that  indemnity 
adequate  and  ample;  and  they  retained  and 
continued  to  exercise  the  jurisdiction  on 
that  ground.  Walmsley  v.  Child,  1  Ves.  345; 
Patton  v.  Campbell,  70  111.  72;  People  v.  Pace, 
57  111.  App.  676;  Goldman  v.  Page.  59  Miss. 
404;  New  Orleans,  etc.,  R.  Co.  v.  Mississippi 
College,  47  Miss.  560;  Howe  Taylor,  6  Ore- 
gon 284;  Irwin  v.  Planters  Bank,  1  Humph. 
(Tenn.)  145;  Shields  v.  Com.,  4  Rand.  (Va.) 
541;  Hickman  v.  Painter,  11  W.  Va.  386. 


4.  Discovery  and  Relief  —  England.  —  Walms- 
ley v.  Child,  1  Ves.  345;  Bromley  v.  Holland, 
7  Ves.  Jr.  19;  Exp.  Greenway,  6  Ves.  Jr.  812: 
Whitchurch  v.  Golding,  2  P.  Wms.  541; 
Anonymous,  3  Atk.  17. 

loiva.  —  Temple  v.  Gove,  8  Iowa  513. 
Kentucky,  —  Helm  v.  Eastland,  2  Bibb  (Ky.) 
196. 

New  York.  —  Livingston  v.  Livingston,  4 
Johns.  Ch.  (N.  Y.)  294;  Le  Roy  v.  Veeder,  1 
Johns.  Cas.  (N.  Y.)  417. 

Ohio.  —  Sook  v.  Friend,  9  Ohio  78. 
Vermont.  —  Hopkins  v.  Adams,  20  Vt.  407. 
West  Virginia.  —  Yates  v.  Stuart,  39  W.  Va. 
135. 

5.  See  the  next  following  division  of  this 
section,  Jurisdiction  at  Law. 

6.  Equity  Jurisdiction  Not  Ousted  by  Extension 
of  Jurisdiction  to  Courts  of  Law. —  Atkinson  v. 
Leonard,  3  Bro.  C.  C.  218;  Walmsley  v.  Child, 
1  Ves.  341;  Evans  v.  Bicknell,  6  Yes.  Jr.  1S2; 
Kemp  v.  Pryor,  7  Ves.  Jr.  249;  Bromley  v. 
Holland,  7  Ves.  Jr.  19;  Toulmin  v.  Price,  5 
Ves.  Jr.  238;  Campbell  v.  Sheldon,  13  Pick. 
(Mass.)  19;  Goldman  v.  Page,  59  Miss.  404; 
Truly  v.  Lane,  7  Smed.  &  M.  (Miss.)  325,  45 
Am.  Dec.  305;  New  Orleans,  etc.,  R.  Co.  v. 
Mississippi  College,  47  Miss.  560;  Force  v. 
Elizabeth,  27  N.  J.  Eq.  408;  Mayne  v.  Gris- 
wold,  3  Sandf.  (N.  Y.)  478;  Shields  v.  Com., 
4  Rand.  (Va.)  541;  Mitchell  v.  Chancellor,  14 
W.  Va.  22;  Lyttle  v.  Cozad,  21  W.  Va.  1S3; 
Handy  v.  Scott,  26  W.  Va.  710;  Hall  v.  Wilkin- 
son, 35  W.  Va.  172;  Hickman  v.  Painter,  11 
W.  Va.  386:  Yates  v.  Stuart,  39  W.  Va.  135. 

7.  Jurisdiction  at  Law  —  England.  —  Read  v. 
Brookman,  3  T.  R.  151;  Totty  v.  Nesbitt,  3  T. 
R.  153,  note  c\  Ex  p.  Greenway,  6  Ves.  Jr. 
812;  Smith  v.  Woodward,  4  East  586;  Matison 
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regulated  by  statute.1 

b.  SIMPLE  CONTRACTS  —  (i)  Negotiable  Instruments  —  fa)  Jurisdiction  in  Equity 
—  Requirement  of  Indemnity.  —  Formerly  the  only  remedy  for  the  enforcement  of 
a  negotiable  instrument  which  had  been  lost  was  in  equity,  the  remedy  at  law 
being  inadequate  because  a  court  of  common  law  could  not  require,  as  a  part 
of  its  judgment,  that  the  plaintiff  should  give  to  the  defendant  a  proper 
indemnity  against  the  contingency  of  the  note  being  found  outstanding  in  the 
hands  of  a  bona  fide  holder  for  value.2  For  if  a  negotiable  instrument  pay- 
able to  bearer,  or  to  order,  and  indorsed  in  blank,  is  lost  before  maturity,  it  is 
right  that  the  maker,  upon  paying  its  contents,  should  be  made  secure  against 
being  compelled  to  pay  the  same  a  second  time.3 

(b)  Jurisdiction  at  Law.  —  It  has  already  been  seen  that,  though  the  loss  of  a 
negotiable  instrument  is  not  an  extinguishment  of  the  debt  of  which  it  is  the 
evidence,  and  does  not  affect  the  owner's  interest  in  the  debt,  still  he  could 
not  recover  in  a  court  of  common  law.4  In  Alassachusetts,  however,  it  was 
held,  before  full  equity  powers  were  conferred  on  the  courts  of  that  state,  that 
a  recovery  at  law  might  be  had  against  the  maker  of  a  lost  note,  the  plaintiff 
giving  a  bond  of  indemnity; 5  but  after  full  equity  jurisdiction  had  been  given, 
it  was  held  that  the  doctrine  of  the  earlier  cases  did  not  extend  to  the  case  of 
an  acceptor  or  indorser  of  a  bill  or  note,  and  that  a  recovery  at  law  could  not 
be  had  against  such  acceptor  or  indorser  on  a  simple  bond  of  indemnity.0 


Atkinson,  3  T.  R.  153,  note;  Master  v. 
Miller,  4  T.  R.  329;  Henfree  v.  Bromley,  6 


Cutts  v.  U.  S.,  1  Gall.  (U. 


East  309. 

United  States. 
S.)  74. 

Connecticut.  —  Kelley  v.  Riggs,  2  Root 
(Conn.)  126;  Hinsdale  v.  Miles,  5  Conn.  331. 

Massachusetts.  —  Powers  v.  Ware,  2  Pick. 
(Mass.)  451. 

New  Jersey.  —  Smith  v.  Emery,  12  N.  J. 
L.  59. 

New  York.  —  Rees  v.  Overbaugh,  6  Cow. 
(N-  Y.)  746. 

West  Virginia.  —  Lyttle  v.  Cozad,  21  W. 
Va.  196. 

See  also  the  title  Profert  and  Oyer,  16 
Encvc.  of  Pl.  and  Pr.  1082. 

1.  See  the  various  local  codes  and  statutes 
in  the  United  States;. 

2.  Negotiable  Instruments  —  Jurisdiction  in 
Equity — England. — Tercese  v.  Geray,  Finch 
301;  Walmsley  v.  Child,  r  Ves.  345;  Ex  p. 
Greenway,  6  Ves.  Jr.  812;  Mossop  v.  Eadon, 
16  Ves.  Jr.  430;  Davies  v.  Dodd,  4  Price  176; 
Pierson  Hutchinson,  2  Campb.  211,  6  Esp. 
126;  Hansard  v.  Robinson,  7  B.  &  C.  90,  14 
E.  C.  L.  20;  Wain  v.  Bailev,  10  Ad.  &  El.  616, 
37  E.  C.  L.  193;  Price  v.  "Price,  16  M.  &  W. 
232;  Powell  v.  Roach,  6  Esp.  76;  Mayor  v. 
Johnson,  3  Campb.  324;  Ramuz  v.  Crowe,  1 
Exch.  167;  Crowe  v.  Clay,  g  Exch.  604:  Wright 
v.  Maidstone,  1  Kay  &  J.  701;  Rolt  v.  Watson, 
12  Moo.  510. 

Iowa.  —  Burrows  v.  Goodhue,  1  Greene 
(Iowa)  48. 

Louisiana.  —  Nalle  v.  Conrad,  30  La.  Ann. 
503- 

Mississippi.  —  Smith  v.  Walker,  Smed.  &  M. 
Ch.  (Miss.)  432. 

New  York.  —  Kirby  v.  Sisson,  2  Wend.  (N. 
Y.)  551. 

Ohio.  —  See  Thayer  v.  King,  15  Ohio  242,  45 
Am  Dec.  571. 

Tennessee.  —  Irwin  v.  Planters  Bank,  1 
Humph.  (Tenn.)  145, 


Vermont. —  Lazell  v.  Lazell,  12  Vt.  443,  36 
Am.  Dec.  352. 

Virginia.  —  Moses  v.  Trice,  21  Gratt.  (Va.) 
561,  8  Am.  Rep.  609. 

See  also  infra,  this  section,  Suits  Against  Ac- 
ceptors of  Lost  Bills  and  Suits  Against  Indorser s 
of  Lost  ATotes  or  Bills. 

3.  Right  of  Maker  to  Indemnity  —  England. 
■ —  Pierson  v.  Hutchinson,  2  Campb.  211 ;  Ex  p. 
Greenway,  6  Ves.  Jr.  812. 

California.  —  Price  v.  Dunlap,  5  Cal.  483. 
Illinois.  —  Rogers  v.  Miller,  5  111.  333;  Mc- 
Millan v.  Bethold,  35  111.  250. 

New  York.  — Cook  v.  Shull,  35  N.  Y.  App. 
Div.  121. 

Ohio. — Citizens'  Nat.  Bank  v.  Brown,  45 
Ohio  St.  43,  4  Am.  St.  Rep.  526. 

Pennsylvania.  —  Snyder  v.  Wolfley,  8  S.  & 
R.  (Pa.)  328;  Beaver  Valley  Lodge  No.  749  v. 
Beaver  Falls  First  Nat.  Bank,  7  Pa.  Super. 
Ct.  552, 

If  the  Defendant  Does  Not  Appear  and  demand 
an  indemnity  bond,  it  has  been  held  that  judg- 
ment may  be  rendered  without  requiring  such 
bond.  Murray  v.  Dallas  Homestead,  etc., 
Assoc.,  (Tex.  Civ.  App.  1898)  48  S.  W.  Rep. 
604. 

4.  See  supra,  this  division  of  this  section. 
Jurisdiction  in  Equity. 

5.  Action  at  Law  in  Massachusetts.  —  Fales  v. 
Russell,  16  Pick.  (Mass.)  317;  Jones  v.  Fales, 
5  Mass.  101;  Almy  v.  Reed,  10  Cush.  (Mass.) 
421;  Tower  v.  Appleton  Bank,  3  Allen  (Mass.) 
387,  81  Am.  Dec.  665;  Tuttle  v.  Standish,  4 
Allen  (Mass.)  481,  81  Am.  Dec.  712;  Tucker 
v.  Tucker,  119  Mass.  79;  Hinckley  v.  Union 
Pac.  R.  Co.,  129  Mass.  52,  37  Am.  Rep.  297; 
Cobb  v.  Tirrell,  141  Mass.  459;  Schmidt  v. 
People's  Nat.  Bank,  153  Mass.  550;  McGregory 
v.  McGregory,  107  Mass.  543;  McCann  v. 
Randall,  147  Mass.  95,  9  Am.  St.  Rep.  666. 

6.  Acceptors  and  Indorsers.  —  Savannah  Nat. 
Bank  v.  Haskins,  101  Mass.  370,  3  Am.  Rep. 
373;  Tuttle  v.  Standish,  4  Allen  (Mass.)  482. 
See  also  infra,  this  section,  Suits  Against  Ac- 
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But  in  any  case  where  a  bond  of  indemnity  will  not  afford  complete  protection 
to  the  parties  liable  on  a  lost  bill  or  note  in  an  action  at  law,  a  suit  in  equity 
may  be  maintained  where  ample  indemnity  to  all  parties  liable  thereon  may 
be  required.1 

Statutory  Provisions.  —  The  matter  is  now  generally  regulated  by  statutes 
which  provide  for  indemnity  to  be  given  in  actions  at  law.2 

(c)  Exceptions  to  Rule  Requiring  Indemnity  —  aa.  Instruments  Not  Transferable  by 
Delivery.  —  The  plaintiff  is  not  generally  required  to  furnish  indemnity  where 
the  defendant  will  not  be  liable  to  be  called  on  to  pay  a  second  time.  Thus 
a  recovery  may  be  had  on  a  lost  note  which,  being  payable  to  order,  has  not 
been  negotiated,  or  which,  having  been  negotiated,  has  been  specially 
indorsed  to  the  plaintiff,  to  whom  it  is  exclusively  payable;  for  in  such  cases 
no  title  to  the  instrument  can  pass  from  the  finder  to  a  bona  fide  holder.3 

66.  Instruments  Lost  After  Maturity.  —  It  has  been  held  that  where  a  nego- 
tiable instrument  is  lost  after  maturity,  the  owner  may  maintain  an  action 
thereon  against  the  maker  without  furnishing  indemnity,  inasmuch  as  any  sub- 
sequent holder  would  take  it  subject  to  the  defense  of  payment  to  the  former 


ceptors  of  Lost  Bills  and  Suits  Against  Indo/sers 
of  Lost  Notes  or  Bills. 

1.  Bond  of  Indemnity  Not  Adequate  Protection. 
—  McCann  v,  Randall,  147  Mass.  95,  9  Am. 
St.  Rep.  666;  Fales  v.  Russell,  16  Pick.  (Mass.) 
315;  Almy  v.  Reed,  10  Cush.  (Mass.)  421; 
Tower  v.  Appleton  Bank,  3  Allen  (Mass.)  387, 
81  Am.  Dec.  665;  Tuttle  v.  Standish,  4  Allen 
(Mass.)  481,  81  Am.  Dec.  712;  Savannah  Nat. 
Bank  v.  Haskins,  101  Mass.  370,  3  Am.  Rep. 
373;  McGregory  v.  McGregoiy,  107  Mass.  543; 
Tucker  v.  Tucker,  119  Mass.  79;  Hinckley  v. 
Union  Pac.  R.  Co.,  129  Mass.  52,  37  Am.  Rep. 
297;  Ir  win  v .  Planters'  Bank,  1  Humph. 
(Tenn.)  145;  Exchange  Bank  v.  Morrall,  16 
W.  Va.  546. 

2.  Statutory  Provisions  —  Alabama.  —  Branch 
Bank  v.  Tillman,  12  Ala.  214;  Posey  v.  Deca- 
tur Bank.  12  Ala.  802. 

Georgia.  —  Banks  v.  Dixon,  24  Ga.  483. 
Iowa.  —  Temple  v.  Gove,  8  Iowa  511,  74  Am. 
Dec.  320. 

Kentucky.  —  Scott  v.  Cleveland,  3  T.  B.  Mon. 
(Ky.)  62;  Commercial  Bank  v.  Benedict,  18 
B.  Mon.  (Ky.)  307. 

Louisiana.  —  Nagel  v.  Mignot,  7  Mart.  (La.) 
657,  8  Mart.  (La.)  488. 

Michigan,  —  Higgins^.  Watson,  1  Mich.  428. 

Minnesota.  — Armstrong  v.  Lewis,  14  Minn. 
406. 

Mississippi.  — Clark  v.  Reed,  12  Smed.&  M. 
(Miss.)  554;  Wofford  v.  Board  of  Police,  44 
Miss.  588. 

New  York.  —  Wright  v.  Wright,  54  N.  Y. 

437. 

Ohio .  —  Citizens'  Nat.  Bank  v.  Brown,  45 
Ohio  St.  43,  4  Am.  St.  Rep.  526. 

Tennessee.  —  Union  Bank  v.  Osborne,  6 
Humph.  (Tenn.)  318.  But  an  action  at  law 
may  be  brought  in  Tennessee  on  a  lost  instru- 
ment independently  of  the  statute. 

Virginia.  —  Shields  v.  Com.,  4  Rand.  (Va.) 
541;  Farmers'  Bank  v.  Reynolds,  4  Rand.  (Va.) 
186. 

And  see  the  statutes  of  the  several  states. 

3.  England.  — Wain  v.  Bailey,  10  Ad.  &  EI. 
616,  37  E.  C.  L.  193;  Rolt  v.  Watson,  12  Moo. 
510,  4  Bing.  273,  13  E.  C.  L.  430;  Mossop  v. 
Eadon,  16  Ves.  Jr.  430;  Long  v.  Baillie,  2 
Campb.  214,  note. 


Alabama.  —  Chaudron  v.  Hunt,  3  Slew. 
(Ala.)  31,  20  Am.  Dec.  60;  Posey  v.  Decatur 
Bank,  12  Ala.  802;  Branch  Bank  v.  Tillman, 
12  Ala.  214. 

Illinois.  —  Rogers  v.  Miller,  5  111.  333;  Wade 
v.  Wade,  12  111.  92;  McMillan  v.  Bethold,  35 
111.  254;  Edler  v.  Uchtmann,  10  111.  App. 
496. 

Indiana.  —  Depew  v.  Wheelan,  6  Blackf. 
(Ind.)  485;  Bean  v.  Keen,  7  Blackf.  (Ind.)  152; 
Dean  v.  Speakman,  7  Blackf.  (Ind.)  317; 
Templin  v.  Krahn,  3  Ind.  373;  Cleveland  v. 
Worrell,  13  Ind.  545. 

Maine.  —  Moore  v.  Fall,  42  Me.  450,  66  Am. 
Dec.  297. 

Mississippi.  —  Clark  v.  Reed  12  Smed.  &  M. 
(Miss.)  554;  Wofford  v.  Board  of  Police,  44 
Miss.  579. 

Nebraska.  —  Palmer  v.  Carpenter,  53  Neb. 
394;  Kirkwood  v.  Hastings  First  Nat.  Bank, 
40  Neb.  484,  42  Am.  St.  Rep.  683. 

New  York.  —  Pintard  v.  Tackington,  10 
Johns.  (N.  Y.)  104;  Des  Arts  v.  Leggett,  16  N. 
Y.  582;  Streever  v.  Ft.  Edward  Bank,  34  N.  Y. 
414;  Wright  v.  Wright.  54  N.  Y.  437;  McNair 
v.  Gilbert,  3  Wend.  (N.  Y.)  344:  Rowley  v. 
Ball,  3  Cow.  (N.  Y.)  303,  15  Am.  Dec.  266. 

Ohio.  —  Citizens'  Nat.  Bank  v.  Brown,  45 
Ohio  St.  43,  4  Am.  St.  Rep.  526. 

Rhode  Island.  —  Aborn  v.  Bosworih,  1  R.  I. 
401. 

South  Carolina.  —  Whitesides  v.  Wallace,  2 
Spears  L.  (S.  Car.)  193. 

Vermont.  —  Reynolds  z\  French,  8  Vt.  85,  30 
Am.  Dec.  456;  Lazell  v.  Lazell,  12  Vt.  443,  36 
Am.  Dec.  352;  Hopkins  v.  Adams,  20  Vt.  407; 
Hough  v.  Barton,  20  Vt.  455. 

In  an  action  against  the  maker  of  a  lost 
note,  the  giving  or  tendering  of  a  bond  of  in- 
demnity is  necessary  only  in  case  the  note 
was  negotiable,  and  its  negotiability  will  not 
be  presumed;  it  must  be  proved.  Wright  9. 
Wright,  54  N.  Y.  437;  Blade  v.  Noland,  12 
Wend.  (N.  Y.)  173,  27  Am.  Dec.  126:  Rowley 
v.  Ball,  3  Cow.  (N.  Y.)  303,  15  Am.  Dec.  266; 
McNair  v.  Gilbert,  3  Wend.  (N.  Y.)  344:  Mills 
v.  Albany  Exch.  Sav.  Bank,  (Supm.  Ct.  Tr. 
T.)  28  Misc.  (N.  Y.)  251;  Hough  v.  Barton,  20 
Vt.  455;  Lazell  v.  Lazell,  12  Vt.  443,  36  Am. 
Dec.  352. 
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holder.1  But  on  the  other  hand  it  has  been  held  that  no  action  at  law  can  be 
maintained  on  such  instrument  whether  it  was  lost  before  or  after  becoming 
due;  for  though  the  maker  may  have  a  good  defense  against  a  subsequent 
holder,  he  may  be  put  to  great  trouble  and  expense  in  establishing  the  same, 
and  that  without  any  fault  on  his  own  part.  Consequently  the  owner  has,  in 
these  cases,  been  required  to  go  into  a  court  of  equity,  which  alone  could  afford 
the  defendant  adequate  protection  against  future  liability  and  annoyance.2 

cc.  Destroyed  Instruments.  —  If  a  bill  or  note  be  destroyed,  the  plaintiff,  upon 
conclusive  proof  of  that  fact,  may  recover  in  an  action  at  law  without  furnish- 
ing indemnity,  for  in  that  case  the  instrument  can  never  turn  up  in  the  hands 
of  a  bona  fide  holder.3 

dd.  Instruments  Found  Before  Trial.  —  Where  a  suit  is  brought  upon  a  bill  or 
note  supposed  to  have  been  lost,  and  the  paper  is  afterwards  found  and  pro- 
duced at  the  trial,  it  should  be  received  in  evidence,  and  the  plaintiff  may 
recover  without  furnishing  indemnity.4 


1.  Loss  After  Maturity  —  Indemnity  Not  Re- 
quired.—  Sloo  v.  Roberts,  7  Ind.  128;  Elliott  v. 
Woodward,  18  Ind.  183;  Brent  v.  Ervin,  3 
Mart.  N.  S.  (La.)  303,  15  Am.  Dec.  157,  Movvery 
v.  Mast,  14  Neb.  510;  Means  v.  Kendall,  35 
Neb.  693;  Kirkwood  v.  Hastings  First  Nat. 
Bank,  40  Neb.  484,  42  Am.  St.  Rep.  683; 
Palmer  v.  Carpenler,  53  Neb.  396,  Thayer  v. 
King,  15  Ohio  242,  45  Am.  Dec.  571. 

Loss  After  Action  Is  Commenced.  —  Where  after 
the  institution  of  the  suit  the  note  is  lost, 
secondary  evidence  of  its  contents  may  be  re- 
ceived, and  no  amendment  of  the  pleadings  is 
necessary.  Fairbanks  v.  Campbell,  53  111. 
App.  218;  German  Sav.  Bank  v.  Kerlin,  53 
Mo.  382.  See  also  Renner  v.  Columbia  Bank, 
9  Wheat.  (U.  S.)  581;  Bliss  v.  Covington,  etc., 
Turnpike  Co.,  g  Dana  (Ky.)  265;  Moore  v. 
Fall,  42  Me.  450,  66  Am.  Dec.  297;  Jones  v. 
Fales,  5  Mass.  101. 

2.  Indemnity  Required  Notwithstanding  Loss 
After  Maturity. —  Hansard  v.  Robinson,  7  B.  & 
C.  90,  14  E.  C.  L.  20;  Butler  v.  Joyce,  20  D. 
C.  191;  Rowley  v.  Ball,  3  Cow.  (N.  Y.)  303,  15 
Am.  Dec.  266;  Chewning  v.  Singleton,  2  Hill 
Eq.  (S.  Car.)  371;  Moses  v.  Trice,  21  Gratt. 
(Va.)  556,  8  Am.  Rep.  609. 

3.  Destroyed  Instruments  —  Indemnity  Not  Re- 
quired—  England.  —  Wright  v.  Maidstone,  1 
Kay  &  J.  701;  Champion  v.  Terry,  3  Brod.  & 
B.  295,  7  E.  C.  L.  443;  Woodford  v.  Whiteley, 
M.  &  M.  517,  22  E.  C.  L.  372;  Pierson  v. 
Hutchinson,  2  Campb.  211;  Clarke  v  Quince, 
3  Dovvl.  26;  Blackie  v.  Pidding,  6  C.  B.  196, 
60  E.  C.  L.  196,  Mayor  v.  Johnson,  3  Campb. 
324. 

Alabama.  —  Branch  Bank  v.  Tillman,  12  Ala. 
214. 

Connecticut.  —  U.  S.  Bank  v.  Sill,  5  Conn. 
106,  13  Am.  Dec.  44. 

Illinois.  —  Edler  v.  Uchtmann,  10  111.  App. 
496;  Wade  v.  Wade,  12  111.  89. 

Indiana.  —  Dean  v.  Speakman,  7  Blackf. 
(Ind.)  317. 

Maine.  —  Moore  v.  Fall,  42  Me.  450,  66  Am. 
Dec.  297. 

Nebraska.  —  Palmer  v.  Carpenler,  53  Neb. 
394- 

New  York.  —  Des  Arts  v.  Leggett,  16  N.  Y. 
582;  Rowley  v.  Ball,  3  Cow.  (N.  Y.)  303,  15 
Am.  Dec.  266;  Pintard  v.  Tackington,  10 
Johns.  (N.  Y.)  104;  Hinsdale  v.  Orange  Bank, 


6  Wend.  (N.  Y.)  378;  Scott  v.  Meeker,  20  Hun 
(N.  Y.)  163. 

Ohio. — Thayer  v.  King,  15  Ohio  242,  45 
Am.  Dec.  571. 

Rhode  Island.  —  Aborn  v.  Bosworth,  r  R.  I. 
401;  Adams  v.  Baker,  16  R.  I.  2,  27  Am.  St. 
Rep.  721. 

South  Carolina.  —  Patton  v.  Slate  Bank,  2 
Nott  &  M.  (S.  Car.)  464. 

Virginia.  —  Moses  v.  Trice,  21  Gratt.  (Va.) 
556,  8  Am.  Rep.  609. 

According  to  some  of  ihe  cases,  ihe  best  rule 
is  to  require  indemnity  in  all  cases,  whether 
the  bill  or  note  has  been  lost  or  destroyed, 
notwithstanding  ihe  occasional  hardship  of  the 
rule.  Welton  v.  Adams,  4  Cal.  37,  60  Am. 
Dec.  579;  Price  v.  Dunlap,  5  Cal.  483;  Wade 
v.  New  Orleans  Canal,  eic,  Co.,  8  Rob.  (La.) 
J40,  41  Am.  Dec.  296. 

Destruction  of  Banknotes.  — Although  bank- 
notes are  the  promissory  notes  of  a  corporation, 
they  are  intended  to  circulate  and  do  actually 
circulate  as  currency,  and  differ  in  other  im- 
portant respects  from  ordinary  promissory 
notes;  and  it  has  been  held  that  the  owner  of 
such  notes,  which  cannot  be  identified  or  dis- 
tinguished from  other  notes  issued  by  the 
bank,  cannot  maintain  an  action  against  the 
bank  which  issued  them,  upon  merely  circum- 
stantial evidence  that  they  have  been  de- 
stroyed, even  though  he  tenders  a  bond  of 
indemnitv.  Tower  v.  Appleton  Bank,  3  Allen 
(Mass.)  387,  81  Am.  Dec.  665. 

And  where  the  notes  were  certainly  de- 
stroyed, but  there  was  no  testimony  clearly 
tracing  them  to  the  bank  and  identifying 
them  as  having  been  issued  by  the  bank,  the 
court  refused  to  grant  relief,  on  ihe  ground 
that  it  was  not  possible  to  give  the  bank  ade- 
quate indemnity.  Irwin  v.  Planters'  Bank, 
1  Humph.  (Tenn.)  145. 

Where  the  evidence  leaves  no  doubt  of  the 
destruction  of  banknotes,  the  owner  will  be 
entitled  to  a  judgment  against  the  bank  for 
their  amount  on  the  condition  of  executing  a 
bond  with  surety  to  indemnify  the  bank  in 
case  it  should  afterward  appear  that  the  notes 
were  not  destroyed.  Wade  v.  New  Orleans 
Canal,  etc.,  Co.,  8  Rob.  (La.)  140,  41  Am.  Dec. 
296. 

4.  Instruments  Found  Before  Trial.  —  Carlisle 
v.  Davis,  7  Ala.  42;  Gilbert  v.  Dennis,  3  Met. 
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ee.  Action  by  Bona  Fide  Holder  Barred  by  Limitation.  —  If  it  appears  at  the  trial 
that  the  statute  of  limitations  may  be  interposed  to  prevent  a  recovery  by  a  bona 
fide  holder,  the  owner  of  a  lost  mote  may  recover  thereon  without  furnishing 
indemnity,  provided,  of  course,  he  has  brought  his  own  action  before  the 
statute  has  barred  his  right  of  action.1 

(d)  Suits  Against  Acceptors  of  Lost  Bills.  —  The  contract  of  an  acceptor  of  a  bill  of 
exchange  is  that  he  will  pay  upon  presentment  of  the  identical  bill.  He  has 
the  right,  at  law,  to  insist  on  the  condition.  And  yet  the  power  of  a  court  of 
equity  to  compel  payment  without  it,  upon  suitable  indemnity,  is  well  recog- 
nized.2 The  acceptor  of  a  bill  of  exchange  not  only  has  a  right  to  be  protected 
from  being  called  on  to  pay  a  second  time  to  a  bona  fide  holder,  but  he  has 
a  right  to  have  the  bill  surrendered  to  him  on  its  payment,  to  be  used  as  a 
voucher  on  his  settlement  with  the  drawer;  and  where  such  bill  has  been  lost, 
the  remedy  afforded  by  a  court  of  equity  is  appropriate  and  complete.  With- 
out embarrassment  from  the  technical  rules  which  control  the  administration 
of  courts  of  law,  it  adapts  its  decree  and  process  to  the  circumstances  of  each 
case  as  it  arises.  So  in  all  cases  where,  by  the  accidental  loss  of  the  bill,  the 
plaintiff  cannot  comply  with  the  defendant's  right  under  his  contract  to  have 
the  identical  instrument  surrendered,  and  it  is  within  the  power  of  the  court 
to  secure  the  defendant  from  all  appreciable  injury,  relief  will  be  decreed  to 
the  plaintiff  in  equity  upon  terms  and  conditions  which  will  secure  and  pro- 
tect the  rights  of  all.  And  it  can  make  no  difference  in  principle  whether  the 
defendant's  contract  is  an  acceptance  or  merely  a  promise  to  accept.3 

But  an  Action  at  Law  Cannot  Be  Maintained  against  the  acceptor  of  a  bill  of 
exchange  which  has  been  lost  after  being  indorsed,  although  a  bond  of 
indemnity  has  been  tendered  to  the  defendant.4  And  an  express  promise 
to  pay,  without  any  new  consideration,  is  not  sufficient  to  sustain  such  action.5 
Though  it  seems  that  if  there  is  a  new  consideration,  such  as  the  tender  and 
acceptance  of  a  bond  of  indemnity,  an  action  at  law  may  be  maintained  on 
such  new  promise,  supported  by  the  new  consideration.6 

(e)  Suits  Against  Indorsers  of  Lost  Notes  or  Bills.  —  Even  where  the  maker  of  a  lost 
negotiable  note  may  be  sued  at  law,  a  bond  of  indemnity  being  given,  no 
recovery  at  law  can  be  had  against  an  indorser  upon  a  simple  bond  protecting 
him  from  being  called  on  to  pay  a  second  time  to  a  bona  fide  holder;  for  he  is 
entitled  to  the  possession  of  the  instrument  in  order  to  have  his  recourse  over 
against  the  maker  and  prior  indorsers.  Otherwise  he  might  not  only  be  put 
to  additional  trouble  and  inconvenience  in  establishing  his  claim,  but  might 
be  obliged  in  his  turn  to  furnish  a  bond  of  indemnity.7 

(Mass.)  495,  38  Am.  Dec.  329;  Smith  v.  Rock-  E.  C.  L.  443;  Pierson  v.  Hulchinson,  2  Campb. 
well,  2  Hill  (N.  Y.)  482;  Drake  v.  Rame.y,  3  211,  6  Esp.  126;  Savannah  Nat.  Bank  r.  Has- 
Rich.  (S.  Car.)  37.  kins,  101  Mass.  376,  3  Am.  Rep.  373;  Tutile 

1.  Action  by  Bona  Fide  Holder  Barred  by  Limi-  v.  Standish,  4  Allen  (Mass.)  482,  81  Am.  Dec. 
tation.  —  Edler  v.  Uchtmann,  10  111.  App.  496;  712;  Wilder  v.  Seelye,  8  Barb.  (X.  Y.)  409; 
Moore  v.  Fall,  42  Me.  450,  66  Am.  Dec.  297;  Smith  v.  Rockwell,  2  Hill  (N.  Y.)  482;  Rov  ley 
Torrey  v.  Foss,  40  Me.  74;  Adams  v.  Baker,  16  v.  Ball,  3  Cow.  (N.  Y.)  303,  15  Am.  Dec.  266. 
R.  I.  1,  27  Am.  St.  Rep.  721;  Moses  v.  Trice,  4.  Action  at  Law  Not  Maintainable.  —  Pierson 
21  Gratt.  (Va.)  556,  8  Am.  Rep.  609.  v.   Hutchinson,  2  Campb.  211;    Hansard  v. 

2.  Remedy  in  Equity  Against  Acceptors. —  Robinson,  7  B.  &  C.  90,  14  E.  C.  L.  20. 
Davies  v.  Dodd,  4  Price  176,  4  Taunt.  602;  5.  Express  Promise  to  Pay  —  Want  of  Considera- 
Macartney  v.  Graham,  2  Sim.  286;  Hansard  v.  tion.  —  Davis  v.  Dodd,  4  Taunt.  602;  Hansard 
Robinson,  7  B.  &  C.  90,  14  E.  C.  L.  20;  Pier-  v.  Robinson,  7  B.  &  C.  90,  14  E.  C.  L.  20,  9 
son  v.  Hutchinson,  2  Campb.  sn,  6  Esp.  126;  Dowl.  &  R.  860.  See  generally  the  title  Con- 
Pool  v.  Smith,  Holt  N.  P.  144,  3  E.  C.  L.  64;  sideration. 

Smith  v.  M'Clure,  5  East  476;  Savannah  Nat.        6.  New  Consideration  for  Promise  to  Pay. — 

Bank  v.  Haskins,  101  Mass.  375,  3  Am.  Rep.      Williamson  v.  Clements,  1  Taunt.  523. 

373.  7.  Suits  Against  Indorsers.  —  Tuttle  v.  Stand- 

3.  Protection  of  Acceptors.  —  Hansard  v.  ish,  4  Alien  (Mass.)  482,  81  Am.  Dec.  712; 
Robinson,  7  B.  &  C.  90,  14  E.  C.  L.  20;  Tercese  Savannah  Nat.  Bank  v.  Haskins,  101  Mass. 
v.  Geray,  Finch  301;  Bevan  v.  Hill,  2  Campb.  376,  3  Am.  Rep.  373;  Smith  v.  Walker,  Smed. 
381;  Champion  v.  Terry,  3  Brod.  &  B.  295,  7     &  M.  Ch.  (Miss.)  432. 

568  Volume  XIX. 


Recovery  on 


LOST  PAPERS  AND-  RECORDS. 


Lost  Instruments. 


(2)  Non-negotiable  Instruments.  —  Where  the  lost  instrument  was  not  nego- 
tiable the  owner  may  sue  on  it  at  law,  because  the  finder  cannot  transfer  it  so 
as  to  vest  any  title  in  the  transferee,  and  therefore  there  are  none  of  the  diffi- 
culties in  the  way  of  jurisdiction  at  law  that  arise  in  the  case  of  negotiable 
instruments.1  The  subject  of  negotiable  instruments  which  are  not  in  a  con- 
dition to  pass  by  delivery  has  already  been  considered.2 

2.  Demand,  Protest,  and  Notice  of  Nonpayment.  —  Notwithstanding  the  loss 
or  destruction  of  a  note  or  bill,  it  is  incumbent  on  the  owner,  at  the  date  of 
its  maturity,  to  make  a  formal  demand  of  payment,  and  to  give  regular  notice 
to  all  the  parties  in  case  payment  is  refused,  for  the  contract  of  the  parties  is 
not  changed  by  the  loss  of  the  instrument,  and  a  failure  in  the  matter  of 
demand,  protest,  or  notice  will  work  a  forfeiture  of  the  owner's  remedy  against 
the  indorsers  or  drawer.3  It  has  also  been  held  that  the  fact  that  a  bill  has 
been  lost  is  an  excuse  for  delay  in  making  a  demand  upon  the  drawee,  but  for 
no  more  than  reasonable  delay.4 

3.  Notice  of  Loss  —  a.  To  THE  PARTIES.  — When  a  negotiable  instrument 
has  been  lost  or  stolen,  prudence  requires  that  the  owner  give  immediate 
notice  of  the  loss  to  all  other  parties  to  the  paper.5  For  when  such  instru- 
ment, payable  to  bearer  or  indorsed  in  blank,  has  been  lost  or  stolen  without 
the  fault  or  neglect  of  the  owner,  and  is  presented  for  payment  after  maturity, 
the  party  liable  to  pa)'  it  is  bound,  by  previous  notice  of  the  loss,  to  inquire 
into  the  title  of  the  de  facto  holder  before  making  payment,6  and  the  maker 
or  acceptor  is  liable  to  the  true  owner  of  the  paper,  if,  after  notice  of  the  loss, 
he  pays  the  money  on  the  paper  to  another  without  requiring  the  latter  to 
establish  a  clear  title,  in  the  event  it  subsequently  appears  that  he  was  with- 
out title.7 

b.  PUBLIC  NOTICE.  —  It  is  also  proper  for  the  loser  of  a  bill  or  note  to 
give  immediate  notice  to  the  public  at  large  in  order  to  prevent  persons 
ignorant  of  the  loss  from  taking  it,  but  the  mere  fact  of  giving  such  notice  will 

L  Non-negotiable  Instruments  —  Jurisdiction  31  N.  Y.  382;  Scott  v.  Meeker,  20  Hun  (N.  Y.) 

at  Law  —  England.  —  Charnley  v.  Grundy,  14  161;  Streater  v.  Cape  Fear  Bank,  2  Jones  Eq. 

C.  B.  00S,  78  E.  C.  L.  608;  Wain  v.  Bailey,  10  (55  N.  Car.)  31.    See  generally  the  title  Bills 

Ad.  &  El.  616,  37  E.  C.  L.  193.  of  Exchange  and  Promissory  Notes,  vol.  4, 

Indiana.  —  Depew  v.   Wheelan,    6    Blackf.  pp.  360,  468. 

(Ind.)  485;  Dean  v.  Speakman,  7  Blackf.  (Ind  )  Tender  of  Indemnity  should  be  made  to  boih 

317-  maker  and  indorser  at  the  time  of  demand  and 

Maryland.  —  Fells  Point  Sav.  Inst.  v.  Wee-  notice;  because,  as  the  former  is  not  bound  to 

don,  18  Md.  327.  make  payment  without  the  production  of  the 

Mississippi.  —  Clark  v.  Reed,  12  Smed.  &  M.  note,  or  indemnity  in  case  of  its  loss,  for  that 

(Miss.)  554;  Wofford  v.  Board  of  Police,  44  very  reason  payment  ought  not  to  be  required 

Miss.  579.  of  the  latter  till  the  proper  steps  have  been 

New  York.  —  Rowley  v.  Ball,  3  Cow.  (N.  Y.)  taken  to  secure  his  immediate  recourse  against 

303;  Des  Arts  v.  Leggett,  5  Duer  (N.  Y.)  156;  his   principal.    The    note   being  negotiable, 

Pintard  v.  Tackington,  10  Johns.  (N.  Y.)  104;  neither  is  bound  to  make  payment  without 

Hinsdale  v.  Orange  Bank,  6  Wend.  (N.  Y.)  receiving  it  as  a  voucher,  except  upon  tender 

378;  Blade  v.  Noland,  12  Wend.  (N.  Y.)  173,  27  of  ample  indemnity  against  any  future  lia- 

Am.  Dec.  126.  bility.    Smith  v.  Rockwell,  2  Hill  (NT.  Y.)  482. 

South  Carolina. — Whitesides  v.  Wallace,  2  4.  Delay  in  Making  Demand.  —  Aborn  v.  Bos- 
Spears  L.  (S.  Car.)  193.  worth,  1  R.  I.  401.    See  also  Benton  v.  Martin, 

Tennessee.  —  Union    Bank    v.    Warren,    4  31  N.  Y.  382. 

Sneed  (Tenn.)  167.  5,  Notice  of  Loss  to  Parties.  —  Beckwith  v. 

Vermont.  —  Reynolds  v.  French,  8  Vt.  85,  Corrall,  2  C.  &  P.  261,  12  E.  C.  L.  121,  3  Bing. 

30  Am.  Dec.  456;  Lazell  v.  Lazell,  12  Vt.  443,  444,  13  E.  C.  L.  44,  ir  Moo.  335;  Matthews  v. 

36  Am.  Dec.  352;  Hough  v.  Barton,  20  Vt.  455.  Poythress,  4  Ga.  287;  Hinckley  v.  Union  Pac. 

2.  See  supra,  this  section,  Negotiable  Instru-  R.  Co.,  129  Mass.  52,  37  Am.  Rep.  297. 
ments  — Exceptions  to  Rule  Requiring  Indemnity.  6.  Etfect  of  Notice  as  to  Makers,  etc.  —  Hinck- 

3.  Demand,  Protest,  and  Notice  Not  Excused  by  lev  5.  Union  Pac.  R.  Co.,  129  Mass.  52,37 
Loss  or  Destruction.  —  Thackray  v,  Blackeit,  3  Am.  Rep.  297. 

Campb  164;  Dehers  v.  Harriot.  1  Show.  163;  7.  Lovell  v.  Martin,  4  Taunt.  799;  Bain- 

Blackie  v.  Pidding,  6  C.  B.  196,  60  E.  C.  L.  bridge  v.  Louisville,  8?  Ky.  289.  4  Am.  St. 

196;  Hinsdale  v.  Miles,  5  Conn.  331;  Smith  v.  Rep.  153;  Hinckley  p.  Union  Pac.  R.  Co.,  129 

Rockwell,  2  Hill  (N.  Y.)  482;  Benton  v,  Martin,  Mass.  52,  37  Am.  Rep.  297. 
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not  operate  to  defeat  the  title  of  a  bona  fide  holder  for  value.'  On  the  other 
hand,  in  the  absence  of  a  statute  requiring  it,  a  failure  to  give  public  notice  of 
the  loss  of  a  bill  or  note  will  not  preclude  the  owner  from  showing  that  the 
holder  took  it  mala  fide* 

Overdue  Paper.  —  If  the  bill  or  note  was  overdue  at  the  time  of  the  loss,  notice 
of  loss  is  not  necessary  to  put  a  person  who  is  about  to  purchase  it  or  pay  the 
money  on  it,  on  inquiry,  and  he  will  get  no  better  title  than  that  of  the  party 
from  whom  he  received  it.3  And  there  is  no  presumption  in  favor  of  one  who 
purchases  a  negotiable  instrument  which  is  overdue,  that  it  was  negotiated  by 
the  finder  or  thief  before  maturity.4 

4.  Voluntary  Destruction  or  Mutilation.  —  The  loss  of  a  note  must  always  be 
so  accounted  for  as  to  repel  the  suspicion  of  fraud,  and  proof  that  the  plaintiff 
voluntarily  and  deliberately  destroyed  it  will  not  authorize  the  introduction  of 
inferior  or  secondary  evidence  of  its  contents.6  This  is  in  accordance  with  a 
general  rule  that  the  voluntary  destruction  or  mutilation  of  an  instrument  of 
evidence  by  a  party  gives  his  adversary  the  benefit  of  every  presumption 
which -might  have  been  rebutted  by  the  production  of  such  instrument,  w  hich 


1.  Public  Notice  of  Loss.  —  Lawson  v.  Weston, 
4  Esp.  56;  Beckvvith  v.  Corral!,  2  C.  &  P.  261, 

12  E.  C.  L.  121,  3  Bing.  444,  13  E.  C.  L.  44; 
Snow  v.  Peacock,  3  Bing.  406,  13  E.  C.  L.  25; 
Strange  v.  Wigney,  4  M.  &  P.  470;  De  la 
Chaumette  v.  Bank  of  England,  9  B.  &  C.  208 
17  E.  C.  L.  356;  Raphael  v.  Bank  of  England, 
17  C.  B.  161,  84  E.  C.  Lr  161 ;  Matthews  v. 
Poythress,  4  Ga.  307;  Beltzhoover  v.  Black- 
stock,  3  Watts  (Pa.)  20,  27  Am.  Dec.  330.  See 
also  Stockley  v.  Clement,  4  Bing.  162,  13  E.  C. 
L.  390,  12  Moo.  376. 

Effect  of  Publication  of  Notice. —  Nothing 
short  of  bad  faith  will  defeat  the  holder's  title, 
and  the  fact  that  notice  was  published  is  im- 
portant only  as  tending  to  show  that  actual 
notice  was  brought  home  to  him  that  the 
security  was  not  the  property  of  the  person 
who  offered  it.  Lawson  v.  Weston,  4  Esp.  56; 
Beckvvith  v.  Corrall,  n  Moo.  335,  2  C.  &  P. 
261,  12  E.  C.  L.  121,  3  Bing.  444,  13  E.  C.  L. 
44;  Rowley  v.  Home,  3  Bing.  2,  11  E.  C.  L.  3; 
U.  S.  Bank  v.  Sill,  5  Conn.  106,  13  Am.  Dec. 
44;  Matthews  v.  Poythress,  4  Ga.  307;  Moye 
v.  Waters,  51  Ga.  13;  Adkins  v.  Blake,  2  J.  J. 
Marsh.  (Ky.)  41 ;  Beltzhoover  v.  Blackstock,  3 
Watts  (Pa.)  20,  27  Am.  Dec.  330. 

Evidence  as  to  Bad  Faith.  —  The  giving  of 
notice  is  competed!  evidence  to  go  to  the  jury 
in  connection  with  other  circumstances  tend- 
ing to  show  bad  faith  on  the  part  of  the  holder 
in  taking  the  security.  Strange  v.  Wigney,  6 
Bing.  677,  19  E.  C.  L.  201;  Snow  v.  Peacock, 
3  Bing.  410,  13  E.  C.  L.  27;  Beckwith  v.  Cor- 
rall, 11  Moo.  335,  2  C.  &  P.  261,  12  E.  C.  L. 
121,  3  Bing.  444,  13  E.  C.  L.  44;  Easley  v. 
Crockford,  3  Moo.  &  S.  700,  10  Bing.  243,  25 
E.  C.  L.  116;  Backhouse  v.  Harrison,  5  B.  & 
Ad.  109S,  27  E.  C.  L.  276,  3  N.  &  M.  188. 

Mode  of  Giving  Notice.  —  In  England  it  is  cus- 
tomary to  publish  notice  in  the  principal  news- 
papers, and  also  to  circulate  handbills  and 
post  up  placards  about  the  metropolis  and  in 
other  public  places  and  resorts  where  lost  or 
stolen  securities  are  usually  attempted  to  be 
circulated.    Snow  v.  Peacock,  3  Bing.  406, 

13  E.  C.  L.  25,  11  Moo.  286;  De  la  Chaumetle 
v.  Bank  of  England,  9  B.  &  C.  20S,  17  E.  C.  L. 
356;  Strange  v.  Wigrey,  6  Bing.  677,  19  E.  C. 
L.  201,  4  M.  &  P.  470. 


2.  Failure  to  Give  Public  Notice.  —  Snow  v. 
Peacock,  3  Bing.  410,  13  E.  C.  L.  27;  Beck- 
with v.  Corrall,  11  Moo.  335;  Strange  v.  Wig- 
ney, 6  Bing.  677,  19  E.  C.  L.  201,  4  M.  &  P. 
470;  Easley  v.  Crockford,  3  Moo.  &  S.  700; 
Backhouse  v.  Harrison,  5  B.  &  Ad.  1098,  27  E. 
C.  L.  276;  Matthews  Povthress,  4  Ga. 
308. 

In  Louisiana  it  is  provided  by  statute  that  in 
every  case  where  a  lost  instrument  is  made 
the  foundation  of  a  suit  or  defense,  it  must 
appear  that  the  loss  was  advertised,  within 
a  reasonable  time,  in  a  public  newspaper,  and 
that  proper  means  were  taken  to  recover  the 
possession  of  the  instrument.  Merrick's  Rev. 
Civ.  Code  of  La.,  art.  2280.  See  also  Lewis  v. 
Splane,  2  La.  Ann.  754;  New  Orleans,  etc.,  R. 
Co.  v.  Armstrong,  2  La.  Ann.  S29;  Tuttle  v. 
Burroughes,  9  La.  Ann.  494. 

Under  this  statute  it  has  been  held  that 
parol  proof  of  the  advertisement  is  admissible. 
Miller  v.  Webb,  8  La.  516.  See  the  statutes  in 
other  jurisdictions. 

3.  Overdue  Paper. —  Murray  v.  Lardner,  2 
Wall.  (U.  S.)  no;  Garvin  v.  Wiswell,  83  111. 
216;  Bainbridge  v.  Louisville,  83  Ky.  292,  4 
Am.  St.  Rep.  153;  Arents  v.  Com.,  iS  Gratt. 
(Va.)  750. 

4.  No  Presumption  as  to  Time  of  Maturity.  — 

Hinckley  v.  Merchant's  Nat.  Bank,  131  Mass. 
147. 

5.  Voluntary  Destruction  —  General  Rule.  — 

Blades  Noland.  12  Wend.  (N.  Y.)  173,  27  Am. 
Dec.  126.  See  also  McDonald  v.  Jackson,  56 
Iowa  643. 

Where  a  usurious  note  was  given  as  a  sub- 
stitute for  a  valid  note  which  the  parties  had 
destroyed,  it  was  held  that  an  action  lay  on  the 
original  note.'  H  ughes  v.  Wheeler,  8  Cow.  (N. 
Y.)77- 

In  Murphy  v.  Olberding,  107  Iowa  547.  the 
defendant  testified  that  he  at  one  time  had  the 
original  contract,  but  that  it  had  been  blurred 
with  ink  by  his  children,  that  he  put  some 
grease  upon  it  to  bring  out  the  writing,  and 
made  a  copy,  and  threw  the  original  away,  be- 
lieving that  it  was  of  no  further  use,  and  that 
he  had  made  search  for  the  original  and  could 
not  find  it,  and  it  was  held  that  the  copy  was 
properly  admitted  in  evidence. 
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is  a  well-understood  application  of  the  maxim,  omnia  prccsumuntcr  contra  spo- 
liatorem;  1  for  if  the  original  papers  are  not  produced,  there  is  a  presumption 
that  there  may  be  something  in  them  that  would  make  against  the  party  seek- 
ing to  prove  their  contents,  if  it  is  or  has  been  in  his  power  to  produce  them.8 
But  if  a  promissory  note  be  accidentally  torn  and  a  part  of  it  lost,  a  copy  of 
the  note  proved  to  be  true  is  admissible  in  evidence.3 

The  Voluntary  Mutilation  of  a  Bill  in  Good  Faith  and  under  circumstances  repelling 
any  presumption  of  fraudulent  intent  will  not  affect  the  rights  of  the  parties 
thereto.  The  most  usual  instance  of  this  is  where  the  holder  of  a  banknote 
voluntarily  cut  it  in  two  pieces  for  the  sole  purpose  of  transmitting  it  by  mail 
with  greater  safety,  and  one  part  was  lost  and  the  other  arrived  safely.  Under 
such  circumstances  it  has  generally  been  held  that  the  act  does  not  affect  the 
rights  of  the  parties  upon  such  bill,  but  to  entitle  a  party  to  recover  upon  a 
production  of  one  of  the  parts  only,  he  must  show  that  he  is  the  owner  of  the 
whole  bill,  and  account  for  the  absence  of  the  missing  part.4  It  was  held, 
however,  by  Lord  Ellenborough,  at  nisi  prius,  that  an  action  at  law  could  not 
be  maintained  by  the  person  who  had  severed  a  bill  and  lost  one  half  of  it, 
because,  if  he  could  recover  on  the  half  note  lost,  the  other  half  might  fall  into 
the  hands  of  a  bona  fide  holder  who  would  also  be  entitled  to  recover,  and  the 
maker  ought  not  to  be  held  liable  to  two  parties  at  the  same  time;  5  but  this 
decision  has  "been  criticised  as  proceeding  on  the  mistaken  notion  that  the 

Connecticut.  —  U.  S.  Bank  v.  Sill,  5  Conn.  106, 
13  Am.  Dec.  44. 

Illinois.  —  State  Bank  v.  Aersten,  4  111.  135, 
36  Am.  Dec.  536. 

Kentucky.  —  Commercial  Bank  v.  Benedict, 
18  B.  Mon.  (Ky.)  307;  Northern  Bank  v.  Farm- 
ers' Bank,  18  B.  Mon.  (Ky.)  510. 

Louisiana.  —  Little  v.  Consolidated  Assoc., 
etc.,  2  La.  Ann.  1012;  Murdock  v.  Union  Bank, 
2  Rob.  (La.)  112,  38  Am.  Dec.  197. 

New  York.  —  Hinsdale  v.  Orange  Bank,  6 
Wend.  (N.  Y  )  378. 

North  Carolina.  —  Allen  71.  Slate  Bank,  I 
Dev.  &  B.  Eq.  (21  N.  Car.)  3;  Streater  v.  Cape 
Fear  Bank,  2  Jones  Eq.  (55  N.  Car.)  31. 

South  Carolina.  —  Patton  v.  State  Bank,  2 
Nott  &  M.  (S.  Car.)  464. 

Tennessee.  —  Union  Bank?'.  Warren,  4  Sneed 
(Tenn.)  167. 

Virginia.  —  State  Bank  v.  Ward,  6  Munf. 
(Va.)  166;  Farmers'  Bank  v.  Reynolds,  4  Rand. 
(Va.)  186. 

But  in  such  case,  where  the  note  was  pay- 
able on  demand  at  a  particular  place,  as  at  a 
branch  bank,  no  remedy  can  be  afforded  the 
owner  before  a  demand  has  been  made  for 
payment  at  the  place  designated.  It  was  so 
held  where  the  holder  of  one  half  of  a  note 
sued  the  mother  bank  without  having  made 
any  demand  for  payment  at  the  branch  bank 
where  the  note  was  payable.  Streater-'.  Cape 
Fear  Bank,  2  Jones  Eq.  (55  N.  Car.)  31. 

The  property  in  such  bill  remains  in  the 
sender,  and  does  not  vest  in  the  receiver  of  the 
first  half  until  the  second  half  is  sent.  Smith 
v.  Mundy,  3  El.  &  El.  22,  107  E.  C.  L.  22. 

A  Rule  of  a  Bank  that  it  will  not  pay  notes 
that  have  been  cut  in  two,  unless  both  parts 
are  presented,  will  not  deprive  the  owner  of 
his  rights  where  one  patt  has  been  lost  or  de- 
stroyed. Martin  v.  U.  S.  Bank,  4  Wash.  (U. 
S.)  253;  Murdock  v.  Union  Bank,  2  Rob.  (La.) 
112,  38  Am.  Dec.  197;  Little  v.  Consolidated 
Assoc.,  etc.,  2  La.  Ann.  1012. 
5.  Mayor  v.  Johnson,  3  Campb.  324. 
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England.  —  Wardour  v.  Berisford,  1  Vern.  452; 
Sanson  v.  Rumsey,  2  Vern.  561;  Dalston  v. 
Coatsworth,  1  P.  Wms.  731;  Melville's  Trial, 
29  How.  St.  Tr.  1194;  Gartside  v.  Ratcliffe,  2 
Ch.  Cas.  292;  Crisp  v.  Anderson,  1  Stark.  35, 
2  E.  C.  L.  23;  Annesley  v.  Anglesea,  17  How. 
St.  Tr.  1430;  Roe  v.  Harvey,  4  Burr.  2484; 
Roe  v.  Kemmis,  9  CI.  &  F.  775;  Harvvood  v. 
Goodright,  1  Cowp.  87;  Scott  71.  Waithman,  3 
Stark.  168,  14  E.  C.  L.  176;  Plumer  v.  Brisco, 
ir  Q.  B.  52,  63  E.  C.  L.  52;  Barnes  v.  Lucas, 
R.  &  M.  264,  21  E.  C.  L.  434;  Lumley  v.  Wag- 
ner, 1  De  G.  M.  &  G.  604  ;  Twyman  v.  Knowles, 
13  C.  B.  222,  76  E.  C.  L.  222;  Delany  v.  Teni- 
son,  3  Bro.  P.  C.  (Toml.  ed.)  659;  Anonymous, 
1  Ld.  Raym.  731;  White  v.  Lincoln,  8  Ves.  Jr. 
363;  Barker  v.  Ray,  2  Russ.  73;  Clunnes  v. 
Pezzey,  1  Campb.  8,  note;  Brailhwaite  v.  Cole- 
man, 4  N.  &  M.  654,  30  E.  C.  L.  403;  Armory 
v.  Delamirie,  1  Stra.  505. 

United  States.  —  The  Pizarro,  2  Wheat.  (U. 

S.)24I. 

Idaho.  —  Houser  v.  Austin,  2  Idaho  188. 

Indiana.  —  Baldwin  v.  Threlkeld,  8  Ind. 
App.  312;  Thompson  v.  Thompson,  9  Ind.  323, 
68  Am.  Dec.  638. 

Mississippi.  —  Bott  v.  Wood,  56  Miss.  138. 

Ne-v   York.  —  Blade  v.  Noland,  12  Wend. 
(N.  Y.)  173,  27  Am.  Dec.  126;  Life,  etc.,  Ins. 
Co.  v.  Mechanic  F.  Ins.  Co.,  7  Wend.  (N.  Y.) 
31;  Scott  v.  Pentz,  5  Sandf.  (N.  Y.)  572. 
Wyoming.  —  Hay  v.  Peterson,  6  Wyo.  419. 

2.  Murphy  v.  Olberding,  107  Iowa  547;  Bin- 
ney  v.  Russell,  109  Mass.  56.  See  generally 
the  title  Secondary  Evidence. 

3.  Accidental  Mutilation.  —  Dean  v.  Speak- 
man,  7  Blackf.  (Ind.)  317. 

4.  Voluntary  Mutilation  —  Cutting  Note  in  Two 
for  Safety  in  Transmission  —  United  States.  — 
Bullet  v.  Pennsylvania  Bank,  2  Wash.  (U.  S.) 
172;  Martin  v.  U.  S.  Bank,  4  Wash.  (U.  S.)  253; 
Armat  v.  Union  Bank,  2  Cranch  (C.  C.)  180, 
16  Miles  Reg.  (Pa.)  360,  also  found  in  2  Nott 
in  M.  (S.  Car.)  471,  note. 
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missing  half  of  the  bill  was  negotiable  and  would  enable  a  bona  fide  holder  to 
recover  thereon  against  the  maker.1 

Form  of  Action.  —  A  recovery  may  be  had  in  an  action  at  law  upon  the  com- 
mon counts  in  assumpsit2  or  debt.3 

Bond  of  Indemnity.  —  According  to  some  of  the  cases,  the  plaintiff  must  also 
give  bond  with  adequate  security  for  the  indemnification  of  the  bank  against 
future  loss  from  the  appearance  and  setting  up  of  the  other  half  of  the  note.4 
But  according  to  another  line  of  decisions  the  holder  of  the  part  which  was 
lost  takes  it  from  the  finder  subject  to  ever}'  defense  which  could  have  been 
legally  made  against  the  finder  himself,  inasmuch  as  the  severing  of  the  bill 
destroys  its  negotiability,  and  the  true  owner  upon  presentation  of  the  part 
of  the  bill  in  his  possession  and  proof  of  his  ownership  is  entitled  to  the  full 
amount  without  giving  any  bond  of  indemnity.5 

5.  Action  on  Original  Debt.  — -  It  has  been  held  that  where  a  note  has  been 
lost  a  recovery  may  be  had  on  the  original  indebtedness,**  unless  the  note  was 
negotiable  and  in  a  condition  to  pass  by  delivery,7  because,  even  though  the 
note  is  regarded  as  a  payment  of  the  debt  for  which  it  was  given,8  it  is  said 
that  the  extinguishment  of  the  original  indebtedness  is  only  sub  niodo,  and  is 
not  to  be  extended  to  a  case  in  which  the  note  has  been  lost  or  destroyed.9 

6.  Rights  of  Bona  Fide  Hollers  —  a.  Instruments  Transferable  by 
DELIVERY  —  (i)  In  General.  —  Where  a  party  takes  a  bill  or  "note  which  is 
transferable  by  delivery,  and  is  not  overdue  or  otherwise  apparently  dis- 
honored, for  valuable  consideration,  in  the  usual  course  of  business,  and  with- 
out notice  actual  or  constructive  that  the  holder  came  by  it  unlawfully  or 
without  title,  and  has  no  just  right  to  receive  and  collect  it,  the  party  so  tak- 
ing it  holds  it  as  a  valid  security,  notwithstanding  the  fact  that  it  has  been 
lost  by  the  true  owner  or  stolen  from  him,  or  taken  by  the  holder  as  a  mere 
agent  to  keep,  or  for  other  special  purpose,  without  an)'  authority  to  collect  or 
transfer  it.10    But  if  the  instrument  was  overdue  at  the  time  of  the  transfer  by 

1.  U.  S.  Bank  v.  Sill,  5  Conn.  112,  13  Am.  which  was  an  action  on  a  promissory  note 
Dec.  44.;  Hinsdale  v.  Orange  Bank,  6  Wend.  that  had  been  severed  for  the  purpose  of  trans- 
(N.  Y.)  380.  mission,  and  one  part  of  il  lost.    The  bill  was 

2.  Action  of  Assumpsit. —  Hinsdale  v.  Orange  dismissed  on  the  aulhority  of  Walmsley  v. 
Bank,  6  Wend.  (N.  Y.)  378;  Union  Bank  v.  Child,  1  Ves.  341,  on  the  ground  that  the  plain- 
Warren,  4  Sneed  (Tenn.)  167,  171.  tiff  had  an  adequate  remedy  at  law,  there  being 

3.  Action  of  Debt.  —  Union  Bank  v.  Warren,  4  no  such  necessity  for  indemnity  as  would  give 
Sneed  (Tenn.)  171.  the  court  of  chancery  jurisdiction. 

4.  Cases  Holding  Indemnity  Necessary.—  Armat  6.  Action  on  Original  Debt.  —  Rolt  v.  Watson, 
Union  Bank,  2  Cranch  (C.  C.)  180;  Com-     4  Bing.  273,  13  E.  C.  L.  430:  Dangerfield  v. 

mercial  Bank  v.  Benedict,  18  B.  Mon.  (Ky.)  Wilby,  4  Esp.  159;  Angel  v.  Felion,  S  Johns. 

307;  Litile  v.  Consolidated  Assoc.,  etc.,  2  La.  (N.  Y.)  149;   Lazell  v.  Lazell,  12  Vt.  443,  36 

Ann.  1012;  Allen  v.  State  Bank,  1  Dev.  &  B.  Am.  Dec.  352. 

Eq  (21  N.  Car.)  3;  Farmers'  Bank  v.  Reynolds,  7.  Crowe  v.  Clay,  9  Exch.  604  (reversing  Clay 

4  Rand.  (Va.)  18O;  State  Bank  v.  Ward,  6  Munf.  v.  Crowe,  S  Exch.  295). 

(Va.)  r66;  Moses  v.  Trice,  21  Gratt.  (Va.)  562,  8  8.  See  the  title  Payment. 

Am.  Rep.  609.  9.  Note  Operates  as  Payment  Only  Sub  Modo.  — 

5.  Cases  Holding  Indemnity  Not  Necessary —  Lazell  v.  Lazell,  12  Vt.443,  36  Am.  Dec.  352. 
England.  —  Redmayne  v.  Burton,  2  L.  T.  N.  10.  England. —  King  v.  Milsom,  2  Campb.  5; 
S.  324.  Anonymous,  t  Salk.  126;  Miller  v.  Race,  1 

United  States. —  Bullet  v.  Pennsylvania  Bank,  Burr.  452;  Grant  v.  Vaughan,  3  Burr.  1516; 

2  Wash.  (U.  S.)  172;  Maitin  v.  U.  S.  Bank,  4  Peacock  v.  Rhodes,  2  Dougl.  633;  Anonymous, 

Wash.  (U.  S.)  256;  Armat  v.  Union  Bank,  2  1  Ld.  Raym.  738;   Anonymous.  3  Salk.  71; 

Cranch  (C.  C.)  180,  16  Niles  Reg.  (Pa.)  360,  also  Devallar  v.  Herring,  9  Mod.  47;  Hinion's  Case, 

found  in  2  Nott  &  M.  (S.  Car.)  471,  note.  2  Show.  235;  Lawson  v.  Weston,  4  Esp.  56; 

Illinois.  —  State  Bank  v.  Aersten,  4  111.  135,  Lee  v.  Newsam,  Dowl.  &  R.  N.  P.  50,  16  E.  C. 

36  Am.  Dec.  536.  L.  431;   Lowndes  v.  Anderson,  13  East  130; 

New  York.  —  Hinsdale  v.  Orange  Bank,  6  Adams  v.  Oakes,  6  C.  &  P.  70,  25  E.  C.  L.  286; 

Wend.  (N.  Y.)  379.  Owen  v.  Barrow,  1  B.  &  P.  N.  R.  103;  Anony- 

South  Carolina.  —  Patton  v.  State  Bank,  2  mous,  12  Mod.  564;  Masters  v.  Ibberson,  8  C. 

Nott  &  M.  (S.  Car.)  464.  B.  100,  65  E.  C.  L.  100:  Raphael  v.  Bank  of 

Tennessee.  —  Union  Bank  v.  Warren,  4Sneed  England,  17  C.  B.  161.  S4  E.  C.  L.  161 ;  De  la 

(Tenn.)  167.  Chaumette  v.  Bank  of  England,  2  B.  &  Ad. 

See  also  Mossop  v.  Eadon,  16  Ves.  Jr.  430,  390,  22  E.  C.  L.  108;  Miller  v.  Race,  1  Burr. 
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the  finder  or  thief,  the  transferee  acquires  no  title.1 

Corporate  Bonds  payable  to  bearer,  though  under  the  seal  of  the  corporation, 
are  negotiable  instruments,  and  as  such  are  under  the  protection  of  the  law 
merchant.  Consequently  if  they  have  been  lost  or  stolen,  a  subsequent  pur- 
chaser of  them  in  good  faith  before  maturity  is  unaffected  by  the  seller's 
want  of  title.2 

Relief  in  Equity.  —  Equity  will,  as  in  the  case  of  other  negotiable  instruments, 
grant  relief  against  the  loss  or  theft  of  such  bonds  upon  the  owner's  furnish- 


452;  Lowndes  v.  Anderson,  13  East  130;  Egan 
v.  Threlfall,  5  Dowl.  &  R.  326,  16  E.  C.  L.  237; 
King  v.  Milsom,  2  Campb.  5;  Goodman  v. 
Harvev,  4  Ad.  &  El.  870,  31  E.  C.  L.  212;  Gill 
v.  Cubit,  3  B.  &  C.  466,  10  E.  C.  L.  154;  Solo- 
mons v.  Bank  of  England,  13  East  135,  note. 

United  States.  —  Collins  v.  Gilbert,  94  U.  S. 
753;  Marion  County  v.  Clark,  94  U.  S.  278; 
Montclair  v.  Ramsdell,  107  U.  S.  147;  Pana  v. 
Bowler,  107  U.  S.  529;  Morgan  v.  U.  S.,  113 
U.S.  476;  King  v.  Doane,  139  U.  S.  166;  Knee- 
land  v.  Lawrence,  140  U.  S.  209;  Atlas  Nat. 
Bank  v.  Holm,  (C.  C.  A.)  71  Fed.  Rep.  489; 
Goodman  v.  Simonds,  20  How.  (U.  S.)  343; 
Swift  v.  Smith,  102  U.  S.  444;  Fowler  v. 
Brantly,  14  Pet.  (U.  S.)  318;  Richmond  R., 
etc.,  Co.  v.  Dick,  8  U.  S.  App.  99;  Murray  v. 
Lardner,  2  Wall.  (U.  S.)  no;  Bullard  v.  Bel!, 
1  Mason  (U.  S.)  243;  City  Bank  v.  Farmers', 
etc..  Bank,  Taney  (U.  S.)  119. 

Connecticut. — Olmstead  v.  Winsted  Bank, 
32  Conn.  278,  85  Am.  Dec.  260. 

Georgia.  —  Bealle  v.  Southern  Bank,  57  Ga. 
274;  Matthews  v.  Poythress,  4  Ga.  287;  Mer- 
chants', etc.,  Nat.  Bank  v.  Masonic  Hall,  62 
Ga.  271;  Partridge  v.  Williams,  72  Ga.  807; 
Grooms  v.  Olliff,  93  Ga.  789. 

Illinois.  —  Garvin  v.  Wiswell  83  111.  216; 
New  Hope  Delaware  Bridge  Co.  v.  Perry,  n 
111.  467,  52  Am.  Dec.  443. 

Indiana.  —  Coffin  v.  Anderson,  4  Blackf. 
(Ind.)  395. 

Kentuckv.  —  Adkins  v.  Blake,  2  J.  J.  Marsh. 
(Kv.)  40;  Sinclair  v.  Piercy,  5  J.  J.  Marsh. 
(Ky.)64. 

Louisiana.  —  Banks  v.  Eastin,  3  Mart.  N.  S. 
(La.)  291  Cotton  v.  Sterling,  20  La.  Ann.  282. 

Maine.  — Dillingham  v.  Blood,  66  Me.  140. 

Massachusetts.  —  Ayer  v.  Tilden,  15  Gray 
(Mass.)  178,  77  Km.  Dec.  355;  Wheeler  v. 
Guild,  20  Pick.  (Mass.)  545,  32  Am.  Dec.  231; 
Hinckley  v.  Union  Pac.  R.  Co.,  129  Mass.  58, 
37  Am.  Rep.  297;  Little  v.  Obrien,  9  Mass.  423; 
Bachellor  v.  Priest,  12  Pick.  (Mass.)  399;  Wor- 
cester County  Bank  v.  Dorchester,  etc.,  Bank, 
10  Cush.  (Mass.)  489,  57  Am.  Dec.  120;  Wyer 
v.  Dorchester,  etc.,  Bank,  11  Cush.  (Mass.)  51, 
59  Am.  Dec.  137;  Senvood  v.  Roys,  14  Pick. 
(Mass.)  172. 

New  York.  — American  Exch.  Nat.  Bank  v. 
New  York  Belting,  etc.,  Co.,  148  N.  Y.  698; 
Colson  v.  Arnot.  57  N.  Y.  259:  Central  Bank  v. 
Hammett  50  N.  Y.  158;  Goldsmid  v.  Lewis 
County  Bank,  12  Barb.  (N.  Y.)  407;  Steinhart 
v.  Boker,  34  Barb.  (N.  Y.)  436;  Belmont 
Branch  of  State  Bank  v.  Hoge,  35  N.  Y.  65; 
Mauran  v.  Lamb,  7  Cow.  (N.  Y.)  174;  Mer- 
chants' Nat.  Bank  v.  Comstock,  55  N.  Y.  24, 
14  Am.  Rep.  168;  Dutchess  County  Mut.  Ins. 
Co.  v.  Hathfield,  4  Thomp.  &  C.  (N.  Y.)  158,  1 
Hun  (N.  Y.)  675. 


Pennsylvania.  —  Gorgerat  v.  M'Carty,  , 
Dall.  (Pa.)  146;  Sterling  v.  Marietta,  etc. 
Trading  Co.,  11  S.  &  R.  (Pa.)  179. 

South  Carolina.  —  Witte  v.  Williams,  8  S. 
Car.  290,  28  Am.  Rep.  294. 

See  also  the  title  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  pp.  250  et  sea.,  282 
et  sea.,  318,  321  et  sea. 

1.  Transfer  After  Maturity.  —  St.  Paul  First 
Nat.  Bank  v.  Scott  County,  14  Minn.  79,  100 
Am.  Dec.  194.  See  generally  the  title  Bills 
of  Exchange  and  Promissory  Notes,  vol.  4, 
P-  312. 

2.  Corporate  Sonds  —  United  States.  —  Murray 
v.  Lardner,  2  Wall.  (U.  S.)  no;  Gilbough  v. 
Norfolk,  etc.,  R.  Co.,  1  Hughes  (U.  S.)  410; 
Mercer  County  v.  Hacket,  1  Wall.  (U.  S.)  83; 
Marine,  etc.,  Phosphate  Min.,  etc.,  Co.  v. 
Bradley,  105  U.  S.  175;  Hotchkiss  v.  National 
Shoe,  etc.,  Bank,  21  Wall.  (U.  S.)  354. 

Illinois. — Chicago,  etc.,  R.  Land  Co.  v. 
Peck,  ri2  111.  408. 

Louisiana.  —  Consolidated  Assoc.,  etc.,  v. 
Avegno,  28  La.  Ann.  552. 

Maryland.  —  Chesapeake,  etc.,  Canal  Co.  v. 
Blair,  45  Md.  102. 

Mississippi.  —  New  Orleans,  etc.,  R.  Co.  v. 
Mississippi  College,  47  Miss.  560. 

ATew  York.  —  Dutchess  County  Mut.  Ins.  Co. 
v.  Hachfield,  73  N.  Y.  226;  Evertson  v.  National 
Bank,  66  N.  Y.  14,  23  Am.  Rep.  9;  Welch 
v.  Sage,  47  N.  Y.  143,  7  Am.  Rep.  423; 
Chase  Nat  Bank  v.  Faurot,  149  N.  Y.  536; 
Newton  v.  Porter,  69  N.  Y.  135,  25  Am.  Rep. 
152. 

Pennsylvania.  —  Carpenter  v.  Rommel,  5 
Phila,  (Pa.)  34,  19  Leg.  Int.  (Pa.)  148. 

Vermont.  —  Miller  v.  Rutland,  etc.,  R.  Co., 
40  Vt.  399,  94  Am.  Dec.  413. 

See  also  the  titles  Corporations  (Private), 
vol.  7,  pp.  784  788;  Coupons,  vol.  8,  p.  3;  Mu- 
nicipal Securities;  Negotiable  Instruments; 
Railroad  Securities;  States. 

If  such  bonds  are  stolen  and  negotiated  by 
the  thief,  who  afterwards  obtains  them  by 
fraud  from  a  bona  fide  holder  and  returns  them 
to  the  true  owner,  the  latter  is  entitled  to  keep 
them.  London,  etc.,  Banking  Co,  v.  London, 
etc.,  Bank,  61  L.  T.  N.  S.  37. 

Where  mortgage  bonds  were  stolen  before 
they  were  completed  for  issue,  be:ng  unsealed 
by  the  company  and  not  authenticated  by  the 
indorsement  of  the  trustee  as  required  by  a 
clause  contained  in  each  bond,  but  such  seal 
and  indorsement  were  forged  thereon,  it 
was  held  that  a  subsequent  purchaser  of 
such  bonds  in  good  faith  and  for  value 
acquired  no  title,  inasmuch  as  a  genuine 
certificate  was  essential  to  the  validity  of 
the  bonds.  Maas  v.  Missouri,  etc.,  R.  Co., 
83  N.  Y.  223. 
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ing  suitable  indemnity  to  the  corporation  against  their  being  enforced  in  the 
hands  of  innocent  purchasers,1  and  may  decree  the  re-execution  of  the  same 
upon  the  furnishing  of  an  indemnity  bond  with  sureties  to  protect  the  com- 
pany from  all  risk.2 

(2)  Payment  Before  Maturity.  —  It  has  been  held  that  the  premature  pay- 
ment of  a  check  the  day  before  it  bore  date,  which  had  been  lost  by  the  payee, 
was  invalid,  and  that  the  banker  was  liable  to  repay  the  amount  to  the  loser, 
it  being  proved  to  be  contrary  to  the  usual  course  of  business  to  pay  drafts 
before  the  day  on  which  they  are  dated.3  And  upon  this  authority  it  has 
been  broadly  laid  down  by  text  Avriters  that  if  the  party  liable  pay  the 
amount  before  it  is  due,  although  he  pay  it  without  notice,  and  to  a  bona  fide 
holder,  he  is  still  liable  to  the  loser,  for  the  payment  is  out  of  the  ordinary 
course  of  business,  and  by  making  payment  before  the  legal  necessity  arose 
he  may  have  deprived  the  owner  of  his  right  of  countermanding  payment, 
which  continues  until  maturity.4  But  this  reasoning  is  not  satisfactory;  for  if 
a  negotiable  bill  or  note,  payable  to  bearer  or  indorsed  in  blank,  has  been  lost 
or  stolen,  and  has,  in  the  usual  course  of  business  and  before  maturity,  passed 
into  the  hands  of  a  bona  fide  holder  for  value,  the  owner  no  longer  has  any 
legal  right  to  countermand  payment,  and  it  would  seem  that  payment  to  such 
holder  before  maturity  should  relieve  the  part)'  from  all  further  liability;  and 
so  it  has  been  held.5 

(3)  Negligence  of  Purchaser.  —  Lord  Tenterden  was  of  the  opinion  that  if 
a  party  took  a  lost  or  stolen  instrument  under  circumstances  which  ought  to 
have  excited  the  suspicion  of  a  prudent  and  careful  man,  and  failed  to  make 
inquiry,  he  could  not  recover  thereon;6  and  this  view  was  for  a  time  fol- 
lowed by  other  judges.7  But  that  doctrine  has  been  thoroughly  exploded, 
and  the  old  rule  has  been  firmly  re-established,  that  the  holder  of  bills  of 
exchange  indorsed  in  blank,  or  other  negotiable  securities  transferable  by 
delivery,  can  give  a  title  which  he  does  not  himself  possess  to  a  person  taking 
them  bona  fide  for  value.  The  want  of  due  care  and  caution  is  not  sufficient 
to  defeat  the  right  of  such  holder,  and  is  material  only  as  affecting  the  bona 
fides  and  honesty  of  the  transaction.8  And  it  is  now  held  that  gross  negligence 
alone  is  not  a  sufficient  defense  where  the  plaintiff  has  given  a  valuable  consider- 
ation for  the  bill  or  note.  Gross  negligence  may  be  strong  evidence  of  mala 
fides,  but  it  is  not  equivalent  to  it.  The  law  does  not  impose  upon  the  pur- 
chaser the  duty  of  active  inquiry.9   When  it  is  shown,  however,  that  the  instru- 

1.  Enforcement  in  Equity.  —  New  Orleans.  chaser.  —  Goodman  v.  Harvey,  4  Ad.  &  El.  870, 
etc.,  R.  Co.  v.  Mississippi  College,  47  Miss.  31  E.  C.  L.  212;  Crook  v.  Jadis,  5  B.  &Ad.  909, 
560;  Force  v.  Elizabelh,  27  N.  J.  Eq.  408;  27  E.  C.  L.  234;  Backhouse  v.  Harrison.  5  B. 
Fitchett  v.  North  Pennsylvania  R.  Co.,  5  Phila.  &  Ad.  1098,27  E.  C.  L.  276;  Foster  v.  Pear- 
(Pa.)  132,  20  Leg.  Int.  (Pa.)  37;  Miller  v.  Rut-  son,  1  C.  M.  &  R.  849.  5  Tyrw.  255;  Down  v. 
land,  etc.,  R.  Co.,4oVt.  399,  94  Am.  Dec.  413.  Hailing,  4  B.  &  C.  330,  10  E.  C.  L.  347. 

2.  Re-execution.  —  Chesapeake,  etc..  Canal  9.  Gross  Negligence  as  Evidence  of  Bad  Faith  — 
Co.  i'.  Blair,  45  Md.  102;  New  Orleans,  etc.,  England. — Goodman  v.  Harvey,  4  Ad.  &  El. 
R.  Co.  v.  Mississippi  College,  47  Miss.  560:  870,  31  E.  C.  L.  212;  Uther  v.  Rich,  10  Ad.  & 
Rogers  v.  Chicago,  etc.,  R.  Co.,  (Supm.  Ct.  El.  790,  37  E.  C.  L.  235;  Arbouin  v.  Anderson, 
Spec.  T.)  6  Abb/N.  Cas.  (N.  Y.)  253.  1  Q.  B.  504,  41  E.  C.  L.  645;  Foster  v.  Pear- 

3.  Payment  Before  Maturity.  —  De  Silva   v.  son,  1  C.  M.  &  R.  849. 

Fuller,  Sittings  at  London,  Easter,  Sel.  Cas.  United  States.  —  Goodman  v.  Simonds,  20 

238,  cited  in  Chitty  on  Bills  (13th  Am.  ed.)  260.  How.  (U.  S  )  343;  Murray  v.  Lardner,  2  Wall. 

4.  2  Parsons  on  Notes  and  Bills,  p.  255;  2  (U.  S.)  no;  Alias  Nat.  Bank  v.  Holm,  (C.  C. 
Daniel  on  Neg.  Inst.,  §  1461.  A.)  71  Fed.  Rep.  4S9;  Brown  v.  Spofford,  95 

6.  Bainbridge  v.  Louisville,  83  Ky.  295,  4  U.  S.  474;  Swift  v.  Tyson,  16  Pet.  (U.  S.)  1; 

Am.  Si.  Rep.  153.  Pittsburgh  Bank  v.  Neal,  22  How.  (U.  S.)  96. 

6.  Negligence  of  Purchaser  —  Lord  Tenterden's  Connecticut.  —  Craft's  Appeal,  42  Conn.  146. 
View.  —  Gill  v.  Cubit,  3  B.  &  C.  466,  10  E.  C.  Delaware.  —  Mears  v.  Waples,  4  Houst. 
L.  154.  5  Dowl.  &  R.  324.  (Del.)  62. 

7.  Cases  Adopting  Lord  Tenterden's  View. —  Georgia.  — Matthews  v.  Poythress,  4  Ga.  2S7. 
Down  v.  Hailing,  4  B.  &  C.  330,  10  E.  C.  L.  Illinois. — Comstock  v.  Hannah,  76  111.  530, 
347,  6  Dowl.  &  R.  455.  overruling  Russell  r.  Hadduck,  8  111.  233,  44 

8.  Present  Doctrine  as  to  Negligence  of  Pur-  Am.  Dec.  693,  and  Sturges  v.  Metropolitan 
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ment  was  lost  by  or  stolen  from  the  true  owner,  the  holder  must  then  prove 
that  he  took  it  in  good  faith,  but  that  is  all  the  burden  which  the  law  imposes 
on  him.1  But  in  such  case  the  defendant  should  give  reasonable  notice  to 
the  plaintiff  that  his  right  to  the  possession  of  the  instrument  will  be  contested, 
in  order  that  the  plaintiff  may  be  prepared  to  prove  at  the  trial  upon  what 
consideration  he  received  it,2  and  it  is,  of  course,  a  good  defense  if  it  can  be 
established  that  the  holder  of  a  bill  or  note  obtained  it  mala  fide  or  with  actual 
knowledge  that  it  had  been  lost  by  or  stolen  from  the  true  owner.3 

b.  Instrument  Not  Transferable  by  Mere  Delivery  —  Forged 
Indorsement.  —  Where  a  bill  or  note  at  the  time  it  was  lost  or  stolen  was 
not  transferable  by  mere  delivery,  that  is,  where  it  was  made  payable  to  the 
order  of  or  was  specially  indorsed  to  a  certain  person,  and  such  payee  or 
indorsee,  as  the. case  may  be,  had  not  indorsed  it  in  blank,  the  finder  or  thief 
cannot  pass  any  title  by  a  forged  indorsement,  and  it  is  immaterial  that  the 
transferee  took  the  instrument  in  the  usual  course  of  business,  before  maturity, 
and  had  no  notice  of  his  transferrer's  want  of  title.4 

Identity  of  Names.  —  The  fact  that  the  name  of  the  finder  or 'thief  was  the 
same  as  that  of  the  real  owner  does  not  alter  the  case.  The  indorsement  does 
not  pass  the  title,  notwithstanding  the  identity  of  names,5  but  it  is  as  much 
a  forgery  as  if  it  had  been  done  by  any  other  person.6 

7.  Evidence  in  Actions  on  Lost  Instruments  —  a.  Proof  of  Existence  and 
Loss  —  (i)  General  Rule.  —  In  an  action  on  an  instrument  which  the  plaintiff 
claims  to  have  been  lost  or  destroyed,  he  must,  before  he  can  introduce 
secondary  evidence  of  contents,  prove  its  former  existence  as  a  genuine  instru- 


Nat.  Bank,  49  111.  220;  Siegel  v.  Chicago 
Trust,  etc..  Bank,  131  111.  569,  19  Am.  St.  Rep. 
51;  Bemis  v.  Horner,  165  111.  352;  Shreeves  v. 
Allen,  79  111.  553;  Murray  v.  Beckvvith,  8t  111. 
43;  Gray  v.  Goode,  72  111.  App.  504. 

Indiana.  — Salander  v.  Lockwood,  66  Ind. 
285. 

Iowa.  —  Gage  v.  Sharp,  24  Iowa  15. 

Kansas.  —  Bedell  v.  Burlington  Nat.  Ba^k, 
16  Kan.  130. 

Maine.  —  Farrell  v.  Lovett,  68  Me.  330,  28 
Am.  Rep.  59. 

Maryland. — Citizens' Nat.  Bank  v.  Hooper, 
47  Md.  88L  Maitland  v.  Citizens'  Nat.  Bank, 
40  Md.  540,  17  Am.  Rep.  620. 

Massachusetts. — Worcester  County  Bank  v. 
Dorchester,  etc..  Bank,  10  Cush.  (Mass.)  491, 
57  Am.  Dec.  120;  Smith  v.  Livingston,  in 
Mass.  342. 

Michigan.  —  Howry  v.  Eppinger,  34  Mich.  29. 

Minnesota.  —  Merchants'  Nat.  Bank  v.  Han- 
son, 33  Minn.  42,  53  Am.  Rep.  5. 

Mississippi.  —  New  Orleans,  etc.,  R.  Co.  v. 
Mississippi  College,  47  Miss.  560. 

New  Jersey.  —  Hamilton  v.  Vought,  34  N.  J. 
L.  187. 

New  York.  —  Magee  v.  Badger,  34  N.  Y.  247, 
90  Am.  Dec.  691;  Welch  v.  Sage,  47  N.  Y.  143, 
7  Am.  Rep.  423;  Seybel  v.  National  Currency 
Bank,  54  N.  Y.  288,  13  Am.  Rep.  583;  Chap- 
man v.  Rose,  56  N.  Y.  137,  15  Am.  Rep.  401; 
Hanover  Nat.  Bank  v.  American  Dock,  etc., 
Co..  148  N.  Y.  612,  51  Am.  St.  Rep.  721; 
American  Exch.  Nat.  Bank  v.  New  York  Belt- 
ing, etc.,  Co.,  148  N.  Y.  698;  City  Bank  v. 
Perkins,  29  N.  Y.  554,  86  Am.  Dec.  332;  Cana- 
joharie  Nat.  Bank  v.  Diefendorf,  123  N.  Y. 
202;  Harger  v.  Wilson,  63  Barb.  (N.  Y.)  237; 
Parker  v.  Conner,  93  N.  Y.  127,  45  Am.  Rep. 
178. 


Virginia.  —  Frank  v.  Lilienfeld,  33  Gratt. 
(Va.)  377- 

1.  Burden  of  Proving  Gocd  Faith  —  England 
—  Goodman  v.  Harvey,  4  Ad.  &  El.  870,  31  E. 
C.  L.  212;  Uthet  v.  Rich,  10  Ad.  &  El.  790,  37 
E.  C.  L.  235:  Arbouin  v.  Anderson,  1  Q.  B. 
504,  41  E.  C.  L  645;  Lawson  v.  Weston,  4  Esp. 
56;  Paterson  v.  Hardacre,  4  Taunt.  114;  De  la 
Chaumette  v.  Bank  of  England,  9  B.  &  C.  208, 
17  E.  C.  L.  356. 

Iowa.  —  Union  Nat.  Bank  r>.  Barber,  56  Iowa 
559- 

Kentucky.  —  Bainbridge  v.  Louisville,  83  Ky. 
289,  4  Am.  St.  Rep.  153. 

Massachusetts.  —  Worcester  County  Bank  v. 
Dorchester,  etc.,  Bank,  10  Cush.  (Mass.)  491, 
<?7  Am.  Dec.  120. 

New  York.  —  Hanover  Nat.  Bank  v.  Ameri- 
can Dock,  etc.  Co..  148  N.  Y.  6i2r  51  Am.  St. 
Rep.  721, 

2.  Paterson  v.  Hardacre,  4  Taunt.  114. 

3.  Smith  v.  Braine,  16  Q.  B.  244,  71  E. 
C.  L.  244  See  also  cases  above  cited  in  this 
section. 

4.  Forged  Indorsements  —  England.  —  Cheap 
v.  Harley,  cited  in  3  T.  R.  127;  Johnson  v. 
Windle,  3  Bing.  N.  Cas.  225,  32  E.  C.  L.  94, 
3  Scott  608;  Forster  z>.  Clements,  2  Campb.  17; 
Colson  v.  Arnot,  57  N.  Y.  259.  cee  Long  v. 
Bailie,  2  Campb.  214,  note;  Smith  v.  Chester, 
1  T.  R.  654;  Esdaile  v.  La  Nauze,  I  ¥■  (t  " 
Exch.  394. 

See  also  the  title  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  pp.  257,  334,  472. 

5.  Identity  of  Names.  —  Mead  v.  Young,  4  T. 
R.  32;  Graves  v.  American  Exch.  Bank,  17  N. 

Y.  205. 

6.  Forgery  in  Case  of  Identity  of  Names.  — 

Graves  v.  American  Exch.  Bank,  17  N.  Y.  205. 
And  see  the  title  Forgery,  vol.  T3,  p.  1089. 
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merit,  and  that  it  has  been  lost  or  destroyed.1  While  the  fact  of  the  former 
existence  of  the  instrument  must  be  clearly  proved,2  direct  evidence  is  not 
required  in  all  cases,  but  the  proof  may  be  made  by  showing  facts  and  circum- 
stances from  which  the  existence  of  the  instrument  may  be  inferred.3 

Preliminary  Affidavit  in  Equity.  —  The  preliminary  affidavit  of  loss  which  must 
be  filed  with  the  bill  in  a  suit  in  equity  on  a  lost  instrument,  where  the  loss  is 
the  jurisdictional  fact,4  is  not  available  on  the  hearing  as  evidence  of  that 
fact,  but  it  must  be  proved  by  other  competent  evidence.5 

(2)  Competency  of  Party  to  Prove  Loss.  —  At  common  law  a  party  to  an 
action  was  not  a  competent  witness  to  prove  the  execution  or  contents  of  a 
written  instrument  which  could  not  be  produced  upon  the  trial;  but  if  it  was 
established  by  proof  aliunde  that  it  once  existed  as  a  valid  instrument,  he  was 
competent  to  prove  the  loss  or  destruction  of  the  same  in  order  to  lay  a 
foundation  for  the  reception  of  competent  secondary  evidence  of  its  contents.6 


1.  Proof  of  Existence  as  Genuine  Instrument  and 
Loss  —  Alabama.—  Shorter  v.  Sheppard,  33  Ala. 
653;  Hatcher  v.  Clifton,  35  Ala.  277;  Russell 
v.  Walker,  73  Ala.  315;  McGuire  v.  Mobile 
Bank,  42  Ala.  589;  Jernigan  v.  State,  81 
Ala.  58. 

California.  —  Lewis  v.  Burns,  122  Cal.  358. 
Connecticut.  —  Kelsey  v.  Hanmer,  iS  Conn. 
311. 

Georgia.  — White  v.  Clerrjents,  39  Ga.  242; 
Frank  v.  Longstreet,  44  Ga.  187;  Smith  v. 
Smith,  106  Ga.  303;  Dasher  v.  Ellis,  102  Ga. 

830. 

Illinois.  — Mariner  v.  Saunders,  10  111.  121; 
Dugger  v.  Oglesby,  99  111.  409. 

Ioiva.  —  Lynn  v.  Morse,  76  Iowa  665;  St. 
Louis,  etc.,  R.  Co.  v.  Devin,  71  Iowa  666;  Han- 
sen v.  American  Ins.  Co.,  57  Iowa  741. 

Kentucky.  —  Benjamin  v.  Ellinger,  80  Ky. 
472. 

Maine.  —  Camden  v.  Belgrade,  78  Me.  204; 
Ehvell  v.  Cunningham,  74  Me.  127;  Dunlap 
v.  Glidden,  31  Me.  510;  Kimball  v.  Morrell,  4 

Me.  368. 

Maryland.  — Young  v.  Mackall,  4  Md.  362; 
Evans  v.  Horan,  52  Md.  602. 

Michigan.  — Seymour  v.  Canfield,  122  Mich. 
212. 

Missouri.  —  Dollarhide  v.  Parks,  92  Mo.  178; 
Christy  v.  Kavanagh,  45  Mo.  375. 

New  Jersey.  —  Gallagher  v.  McBride,  63  N. 
J.  L.  422. 

New  York.  —  Kearney  v.  New  York,  92  N. 
Y.  617;  Bingham  v.  Hyland,  (Supm.  Ct.  Gen. 
T.)  6  N.  Y.  Supp.  75;  Edwards  v.  Noyes,  65 
N.  Y.  125. 

North  Carolina.  —  Loftin  v.  Loftin,  96  N. 
Car.  94;  Little  v.  Marsh,  2  Ired.  Eq.  (37  N. 
Car.)  18. 

Ohio.  —  Allen  v.  Parish,  3  Ohio  112. 

Oregon. — Teller  v.  Brovver,  14  Oregon  405. 

Pennsylvania.  —  Rhodes  v.  Seibert,  2  Pa.  St. 
18;  In  re  Nicholls,  190  Pa.  St.  308. 

Tennessee. — Johnson  v.  McKamey,  (Tenn. 
Ch.  1899)  53  S.  W.  Rep.  221. 

Texas.  —  Simpson  v.  Edens,  14  Tex.  Civ. 
App.  235. 

Virginia.  —  Barley  v.  Byrd,  95  Va.  316. 
Wisconsin.  —  Lampe  v.  Kennedy,  56  Wis. 
249. 

See  also  the  title  Secondary  Evidence. 

Proof  of  Proper  Execution  of  Lost  Deed.  — 
Dasher  v.  Ellis,  102  Ga.  830;  Bigelow  v. 
Young,  30  Ga.  121;  Durham  v.  Holeman,  30 


Ga.  619;  Eaton  v.  Freeman,  63  Ga.  535;  Cal- 
houn v.  Calhoun,  81  Ga.  91;  Edwards  v.  Noyes, 
65  N.  Y.  125;  Barley  v.  Byrd,  95  Va.  316. 

Proof  of  Delivery  of  Deed. — In  re  Nicholls, 
190  Pa.  St.  308. 

2.  Clear  and  Satisfactory  Evidence  Required.  — 
Walmsley  v.  Child,  1  Ves.  341;  Fisher  v.  Car- 
roll, 6  Ired.  Eq.  (41  N.  Car.)  485;  Towle  v. 
Sherer,  70  Minn.  312;  Barley  v.  Byrd,  95  Va. 
316. 

3.  Circumstantial  Evidence.  —  Thusactsof  the 
grantor  which  are  inconsistent  with  any  claim 
of  ownership  of  the  premises  alleged  to  have 
been  conveyed  are  admissible  to  show  the 
existence  of  a  deed  claimed  to  have  been 
lost.  Grayson  v.  Lofland,  21  Tex.  Civ.  App. 
503;  Baylor  v.  Tillebach,  20  Tex.  Civ.  App. 
490. 

So,  too,  acts  of  ownership  done  by  the  grantee 
or  his  agent,  showing  an  open  claim  to  land, 
are  admissible  as  circumstances  tending  to 
show  ihe  existence  of  a  lost  deed  to  him.  Gray- 
son v.  Lofland,  21  Tex.  Civ.  App.  503. 

Recitals  in  Another  Deed  by  the  Grantor.  —  And 
where  a  deed  has  been  lost,  recitals  in  another 
deed  by  the  same  grantor  designating  the 
grantee  in  the  lost  deed  as  the  owner  of  the 
land  alleged  to  have  been  conveyed  thereby 
are  admissible  in  evidence  as  tending  to  prove 
the  execution  of  the  lost  deed.  Grayson  v. 
Lofland,  21  Tex.  Civ.  App.  503. 

4.  See  13  Encyc.  of  Pl.  and  Pr.,  p.  367 
et  seq. 

5.  Preliminary  Affidavit  in  Equity  Not  Evidence 
on  Hearing.  —  Owen  v.  Paul,  16  Ala.  130; 
Hooe  v.  Harrison,  11  Ala.  499. 

6.  Parties  Competent  to  Prove  Loss  —  England. 
—  Read  v.  Brookman,  3  T.  R.  151. 

United  States.  —  Riggs  v.  Tayloe,  9  Wheat. 
(U.  S.)483;  Tayloe  v.  Riggs,  1  Pet.  (U.  S.)  591; 
Doe  v.  Winn,  5  Pet.  (U.  S.)  233;  Boyle  v. 
Arledge,  Hempst.  (U.  S.)  620;  De  Lane  v. 
Moore,  14  How.  (U.  S.)  253. 

Arkansas.  —  Kellogg  v.  Norris,  10  Ark.  18; 
Moore  v.  Maxwell,  18  Ark.  469. 

Connecticut.  —  Filch  v.  Bogue,  19  Conn.  289; 
Witter  v.  Latham,  12  Conn.  392,  overruling 
Coleman  v.  Wolcott,  4  Day  (Conn.)  388. 

Kentucky.  —  M'Dowell  v.  Hall,  2  Bibb  (Ky.) 
610;  Hamit  v.  Lawrence,  2  A.  K.  Marsh.  (Ky.) 
366;  Hart  v.  Strode,  2  A.  K.  Marsh.  (Ky.)  115; 
Drake  v.  Vaughan,  6  J.  J.  Marsh.  (Ky.)  145. 

Massachusetts.  —  Davis  v.  Spooner,  3  Pick. 
(Mass.)  284;  Taunton  Bank  v.  Richardson,  5 
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The  reason  of  this  is  that  the  fact  of  the  loss  or  destruction  .s  not  an  issue  in 
the  case,  but  is  merely  a  preliminary  and  collateral  matter  for  the  court  to 
determine  before  proceeding  with  the  trial.' 

Affidavit  of  Loss.  —  Where  an  affidavit  of  loss  has  been  filed  with  the  plead- 
ings in  an  action  at  law,2  such  affidavit  is  admissible  in  evidence  to  prove  the 
fact,  or  the  proof  may  be  made  by  an  affidavit  presented  solely  for  that  pur- 
pose,3 in  accordance  with  the  rule  that  the  preliminary  testimony  of  the 
parties  may  be  presented  by  affidavit.4 

Testimony  of  Party  Not  Necessary.  —  While  the  parties  have  always  been  compe- 
tent as  witnesses  to  prove  the  loss  of  the  instrument  sued  on,  this  being  one 
of  the  exceptions  to  the  rule  of  the  common  law  on  the  subject,  still  the  oath 
of  a  party  is  not  necessary  to  prove  the  loss,  but  it  may  be  proved  by  any  one 
who  knows  the  fact.5 

(3)  Degree  of  Proof  Required.  — The  rules  as  to  the  degree  of  proof  required 


Pick.  (Mass.)  436;  Donelson  v.  Taylor,  8  Pick. 
(Mass.)  390;  Poignand  v.  Smith,  8  Pick. 
(Mass.)  278;  Page  v.  Page,  15  Pick.  (Mass.) 
368. 

New  Hampshire.  —  McNiel  v.  McClintock,  5 
N.  H.  355. 

New  York.  —  Chamberlain  v.  Gorharn,  20 
Johns.  (N.  Y.)  144;  Jackson  v.  Frier,  16  Johns. 
(N.  Y.)  193. 

North  Carolina.  —  Blanton  v.  Miller,  I 
Hayw.  (2  N.  Car.)  4;  Seekright  v.  Bogan,  1 
Hayw.  (2  N.  Car.)  176. 

Ohio.  — Smiley  v.  Dewey,  17  Ohio  156. 

Pennsylvania .  —  Keyser  v.  Rodgers,  50  Pa. 
St.  2S0;  Meeker  v.  Jackson,  3  Yeates  (Pa.)  442; 
Snyder  v.  Wolney,  8  S.  &  R.  (Pa.)  328. 

Virginia.  —  Ben  v.  Peete,  2  Rand.  (Va.) 
539- 

The  distinction  between  proving  collateral 
matters  and  proving  (he  facts  in  issue  is  now 
of  little  importance  in  consequence  of  the 
modern  statutes  permitting  parlies  to  teslify 
in  their  own  behalf.  See  the  title  Wit- 
nesses. 

1.  Fact  of  Loss  Collateral  to  Issue.  —  Glassell 
v.  Mason,  32  Ala.  722;  Bagley  v.  McMickle,  9 
Cal.  430;  Bagley  v.  Eaton,  10  Col.  148;  Fitch 
v.  Bogue;  19  Conn.  285.  See  also  the  title 
Witnesses. 

2.  See  13  Encyc.  of  Pl.  and  Pr.,  pp.  367, 
368. 

3.  Affidavit  of  Loss  —  United  States.  —  Taylor 
v.  Riggs,  1  Pet.  (U.  S.)  591. 

Alabama.  —  Glassell  v.  Mason,  32  Ala.  722; 
Mobile  Bank  v.  Williams,  13  Ala.  544. 

California. — Bagley  v.  Eaton,  10  Cal.  148; 
Bagley  v.  McMickle.  9  Cal.  430. 

Connecticut.  —  Fitch  v.  Bogue,  19  Conn. 
285. 

Illinois.  —  Wade  v.  Wade,  12  111.  89;  Palmer 
v.  Logan,  4  111.  56;  McMillan  v.  Bethold,  35 
111.  250;  Dormady  v.  State  Bank,  3  111.  236; 
Becker  v.  Quigg,  54  111.  390;  Blake  v.  Fash, 
44  111.  302. 

Indiana.  —  Cleveland  v.  Worrell,  13  Ind.  545. 

Kentucky.  —  Graham  v.  Hackwith,  1  A.  K. 
Marsh.  (Ky.)  424;  Calvert  v.  Nichols,  8  B.  Mon. 
(Ky.)  268. 

Louisiana.  —  Adams  v.  McCauley,  4  Rob. 
(La.)  184;  Flower  v.  O'Conner,  7  La.  198. 

Maine.  —  Hewes  v.  Wiswell,  8  Me.  g4;  Tobin 
v.  Shaw,  45  Me.  331,  71  Am.  Dec.  547. 

Massachusetts.  —  Almy  v.   Reed,    10  Cush. 
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(Mass.)  425;  Davis  v.  Spooner,  3  Pick.  (Mass.) 
284;  Donelson  v.  Taylor,  8  Pick.  (Mass.)  390; 
Joannes  v.  Bennett.  5  Allen  (Mass.)  169,  81 
Am.  Dec.  738;  Adams  v.  Leland,  7  Pick. 
(Mass.)  62;  Taunton  Bank  v.  Richardson,  5 
Pick.  (Mass.)  436. 

Mississippi.  —  Davis  v.  Black,  5  Smed.  &  M. 
(Miss.)  226. 

New  York.  —  Jackson  v.  Frier,  16  Johns. 
(N.  Y.)  193;  Chamberlain  v.  Gorham,  20  Johns. 
(N.  Y.)  144;  Blade  v.  Noland,  12  Wend.  (N.  Y.) 
173,  27  Am.  Dec.  126. 

North  Carolina.  —  Smith  v.  Wilson,  r  Dev. 
&  B.  L.  (18  N.  Car.)  41;  Grant  v.  Reid, 
1  Jones  L.  (46  N.  Car.)  512;  Fisher  v.  Car- 
roll, 6  Ired.  Eq.  (41  N.  Car.)  485;  McRae  v. 
Morrison,  13  Ired.  L.  (35  N.  Car.)  46; 
Seekright  v.  Bogan,  1  Hayw.  (2  N.  Car.) 
176;  Garl?ind  v.  Goodloe,  2  Hayw.  (3  N.  Car.) 
351. 

Ohio.  —  Wells  v.  Martin,  1  Ohio  St.  389. 

Pennsylvania.  —  Meeker  v.  Jackson,  3  Yeates 
(Pa.)  442;  Snyder  v.  Wolfley,  8  S.  &  R.  (Pa.) 
328;  Keyser  v.  Rodgers,  50  Pa.  St.  280. 

Rhode  Island.  —  Aborn  v.  Bosworth,  1  R.  I. 
401. 

Tennessee.  — Johnson  v.  Hall,  9  Baxt.  (Tenn.) 
351;  State  v.  Cooper,  (Tenn.  Ch.  1899)  53  S. 
W.  Rep.  391. 

Texas.  —  Bateman  v.  Bateman,  21  Tex.  432; 
Watson  v.  Blymer  Mfg.  Co.,  66  Tex.  558; 
Blanton  v.  Ray,  66  Tex.  61. 

Vermont.  — Clark  v.  Marsh,  20  Vt.  338. 

When  a  parly  to  a  suit  is  a  competent 
witness,  as  is  now  generally  the  case,  the 
necessity  for  his  affidavit  of  the  loss  of  an  in- 
strument, as  a  foundation  for  the  admission  of 
secondary  evidence  of  its  contents,  no  longer 
exists,  inasmuch  as  he  may  go  on  the  witness 
stand  and  testify  orally  to  the  fact  and  circum- 
stances of  the  loss.  Watson  v.  Blymer  Mfg. 
Co.,  66  Tex.  558. 

4.  Bagley  v.  Eaton,  10  Cal.  148. 

5.  Testimony  of  Party  Not  Necessary.  —  Banks 
v.  Dixon,  24  Ga.  483 ;  Foster  v.  Mackay,  7  Met. 
(Mass.)  531;  Cheek  v.  James,  2  Heisk.  (Tenn.) 
170;  Rhea  v.  McCorkle,  11  Heisk.  (Tenn.)  415; 
Carter  v.  Vaulx,  2  Swan  (Tenn.)  639;  Withee 
v.  Fearing,  23  Tex.  503. 

The  statute  authorizing  suits  to  be  brought 
on  lost  bonds,  notes,  etc.,  and  requiring  an 
affidavit  to  be  made  of  the  loss,  is  cumulative, 
and  was  not  intended  to  repeal  any  remedy 
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in  order  to  show  the  loss  or  destruction  of  an  instrument  before  secondary 
evidence  will  be  admitted  to  show  the  contents,  will  be  fully  discussed  in 
another  part  of  this  work.1 

b.  Proof  of  Contents.  —  After  the  original  existence,  due  execution,  and 
delivery  of  a  written  instrument,  and  its  loss  or  destruction,  have  been  proved, 
secondary  evidence  is  admissible  to  prove  its  contents  in  any  case  where  the 
original  instrument  itself  would  have  been  admissible  in  evidence  had  it 
not  been  lost  or  destroyed.  This  subject  will  be  treated  elsewhere  in  this 
work.2 

which  previously  existed.  It  is  therefore  com-  made  under  the  statute.  Branch  Bank  v.  Till- 
peteni  to  prove  by  other  evidence  the  loss  of     man,  12  Ala.  214. 

an  instrument  on  which  suit  is  brought,  what-  1.  See  the  1  i tie  Secondary  Evidence. 
ever  may  be  the  effect  of  the  affidavit  when        2.  See  the  title  Secondary  Evidence. 
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I.  When  Goods  Are  Lost,  579. 
II.  Rights  of  Finder,  580.  . 

1.  Title  to  Thing  Found,  580. 

a.  In  General,  580. 

b.  Special  Circumstances  Affecting  Title  of  Finder,  581. 

(1)  Character  of  Thing  Found,  581. 

(2)  Place  of  Finding,  581. 

(3)  Relation  of  Finder  to  Third  Person,  582. 

c.  Joint  Finders,  583. 

2.  Reimbursement  for  Expenses,  583. 

3.  Reward  for  Return,  583. 

a.  In  General,  583. 

b.  Lien  for  Reward,  583. 

III.  Duties  and  Liabilities  of  Finder,  584. 

1.  Care  of  Thing  Found,  584. 

2.  Duty  to  Return  Thing  to  Owner,  584. 

CROSS-REFERENC  ES. 

For  other  matters  of  SUBSTANTIVE  Iaw  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work  :  ABANDONMENT  AND  TOTAI  IOSS, 
vol.  1,  p.  4;  BAILMENTS,  vol.  3,  p.  732 ;  CONFUSION  OF  GOODS,  vol.  6, 
p  =592;  LARCENY,  vol.  18,  p.  520;  LOST  PAPERS  AND  RECORDS, 
ante;  REWARDS;  SALVAGE;  TREASURE  TROVE;  TROVER  AND 
CONVERSLON;  UNCLAIMED  PROPERTY;  WAIFS;  WRECKS; 
and  see  DERELICT,  vol.  9,  p.  395;    DERELICTION,  vol.  9,  p.  396. 

I.  When  Goods  Are  Lost.  —  Goods  are  lost  in  the  legal  sense  of  the  word 
only  when  the  possession  has  been  casually  and  involuntarily  parted  with,  as 
in  the  case  of  an  article  accidentally  dropped  by  the  owner.  If  the  owner  of 
an  article  purposely  lays  it  down,  intending  to  take  it  up  again  immediately, 
and  he  forgets  it  and  leaves  it  where  it  is  laid  (e.  g.,  a  purse  left  on  the  counter 
of  a  shop),  or  if  he  lays  it  away  and  then  forgets  where  he  put  it,  such  article 
is  not  lost,  but  is  merely  mislaid,  and  therefore  the  incidents  of  lost  goods  do 
not  attach.1 

1.  Distinction  Between  Things  Lost  and  Things 
Mislaid — England.  —  Cartvvright  v.  Green,  8 
Ves.  Jr.  405,  2  Leech  C.  C.  952;  Merrv  v.  Green, 

7  M.  &  W.  623. 
Massachusetts. —  McAvoy  v.  Medina,  11  Allen 

(Mass.)  548.  87  Am.  Dec.  733;  Kincaid  v. 
Eaton,  98  Mass.  139,  93  Am.  Dec.  142. 

New  York.  —  Loucks  v.  Gallogly,  (Albany 
City  Court)  1  Misc.  (N.  Y.)  22. 

Oregon.  —  Sovern  v.  Yoran,  16  Oregon  269, 

8  Am.  Si.  Rep.  293. 
Pennsylvania.  — Commercial  Bank  v.  Pleas- 
ants, 6  Whart.  (Pa.)  375;  Huthmacher  v.  Harris, 
38  Pa.  St.  491,  80  Am.  Dec.  502;  Hamaker  v. 
Blanchard,  90  Pa.  St.  379,  35  Am.  Rep.  664. 

Tennessee.  —  Lawrence  v.  Slate,  1  Humph. 
(Tenn.)  228,  34  Am.  Dec.  644. 
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See  also  the  title  Larceny,  vol.  18,  p.  520. 

Money  Placed  in  Bureau,  etc.,  and  Forgotten,  — 
Thus,  where  money  has  been  placed  in  a 
bureau  or  other  article  of  furniture  and  for- 
gotten, and  it  is  afterwards  discovered  therein 
by  a  workman  to  whom  the  article  is  delivered 
for  repair,  Cartwright  v.  Green,  8  Ves.  Jr.  405, 
2  Leach  C.  C.  q$2,  or  having  been  so  placed  is 
discovered  bv  a  purchaser  who  has  bought  the 
article  ai  a  sale,  Merry  v.  Green,  7  M.  &  W. 
623;  Huthmacher  v.  Harris,  38  Pa.  St.  491,  80 
Am.  Dec.  502,  ii  is  not  lost  properly  within  ihe 
meaning  of  ihe  text. 

Hides  Placed  in  Vats  and  Forgotten.  —  Where 
the  owner  of  a  tannerv  placed  hides  in  vats 
intentionally  and  in  the  ordinary  course  of 
business,  and  on  (he  subsequent  sale  of  the 
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II.  Rights  of  Finder-- 1.  Title  to  Thing  Found  —  a.  In  General.  —  The 
owner  of  goods  is  not  divested  of  his  property  therein  by  the  casual  loss  of 
them,  and  therefore  as  against  him  a  finder  acquires  no  title;  but  as  against 
all  other  persons  the  finder  becomes  the  substantial  owner  of  the  thing  found 
by  him,  and  he  may  maintain  trover  or  other  appropriate  action  to  enforce 
such  right  of  ownership.1  And  since  the  finder  acquires  no  title  to  the  goods 
found,  as  against  the  true  owner,  he  can  transmit  none  to  any  other  person;8 
but  if  the  thing  found  is  of  a  perishable  nature,  he  may  sell  it  and  retain  the 
proceeds  for  the  owner,  in  case  he  shall  be  found.3 

Right  of  Finder  as  Against  His  Bailee.  —  Where  the  finder  of  a  lost  article  has  deliv- 
ered it  to  a  third  person  to  be  kept  for  the  owner,  or  for  the  finder  in  case  the 
owner  does  not  claim  it,  the  finder,  on  the  refusal  of  the  bailee  to  return  the 
article,  may  recover  it,  if  no  claim  has  in  the  meantime  been  made  by  the  true 
owner.4 

Rights  as  Against  Subsequent  Finder.  — -  If  a  person  who  finds  an  article  that  had 
been  lost  afterwards  loses  it  again,  and  it  is  found  by  another  person,  the  first 
finder  is  not  thereby  divested  of  his  rights,  but  he  may  recover  the  article 
from  the  second  finder.5 

Necessity  of  Possession  by  Finder.  — ■  The  mere  fact  of  finding  is  not  sufficient  to 


land  on  which  the  tannery  stood  the  hides  were 
accidentall y  overlooked  and  left  in  the  vats, 
they  were  held  (o  remain  the  property  of  the 
owner  as  against  a  subsequent  finder.  Liver 
more  v.  White,  74  Me.  452,  43  Am.  Rep.  600. 

Money  Placed  in  Safe,  Dropping  Behind  Lining 
—  But  where  after  being  placed  in  a  safe 
money  had  slipped  or  fallen  between  the  ouler 
casing  and  the  lining  of  the  safe,  and  it  was 
afterwards  discovered  in  that  position  hy  the 
bailee  of  the  vendee  of  the  safe,  it  was  held  to 
be  lost  property  and  to  belong  to  the  bailee  as 
against  the  vendee.  Durfee  v.  Jones,  11  R.  I. 
58S,  23  Am.  Rep.  528.  "  The  money,"  said  the 
court,  "  was  not  simply  deposited  and  forgot- 
ten, but  deposited  and  lost  by  reason  of  a  de- 
fect or  insecurity  in  the  place  of  deposit." 

1.  Rights  of  Finder  as  Against  Third  Persons 
Generally  —  England. — Armory  v.  Delamirie, 
1  Stra.  505;  Bridges  v.  Havvkesworth,  7  Eng. 
L.  &  Eq.  424,  15  Jur.  107Q. 

Alabama.  —  Brandon  v.  Huntsville  Bank,  1 
Stew.  (Ala.)  320,  18  Am.  Dec.  48. 

Delaware.  —  Clark  v.  Maloney,  3  Harr. 
(Del.)  68. 

Indiana.  —  Bowen  v.  Sullivan,  62  Ind.  2Sr, 
30  Am.  Rep.  172. 

Maine.  —  Lawrence  v.  Buck,  62  Me,  275. 

Massachusetts.  —  Ellery  z.  Cunningham,  I 
Met.  (Mass.)  112;  McAvoy  v.  Medina,  n  Allen 
(Mass.)  548.  87  Am.  Dec.  733;  Chase  v.  Cor- 
coran, 106  Mass.  286. 

ATeto  Hampshire.  —  Pinkham  v.  Gear,  3  N. 
H.  484. 

New  York.  —  Mathews  v.  Harsell,  I  E.  D. 
Smith  (N.  Y.)  393;  M'Laughlin  v.  Waite,  9 
Cow.  (N.  V.)  670,  5  Wend.  (N.  Y.)  404,  21  Am. 
Dec.  232;  New  York  etc.,  R.  Co.  v.  Haws,  56 
N.  Y.  175;  Hendricks  v.  Decker,  35  Barb  (N. 
Y.)  298. 

Pennsylvania.  —  Talum  v.  Sharpless,  6  Phila. 
(Pa.)  18,  22  Leg.  Int.  (Pa.)  244;  Hamaker  v. 
Blanchard,  90  Pa.  St.  377,  35  Am.  Rep.  664. 

South  Carolina. —  Bone  v.  Hillen,  I  Mill  (S. 
Car.)  197. 

See  also  the  title  Trover  and  Conversion. 

2.  Finder  Cannot  Transmit  Title  as  Against  True 


Owner.  —  New  York,  etc.,  R.  Co.  v.  Haws,  56 
N.  Y.  175.  See  also  Amory  v.  Flyn,  10  Johns. 
(N.  Y.)  102,  6  Am.  Dec.  316. 

The  rule  stated  in  the  lext  does  not  apply  to 
money  and  banknotes,  etc.,  which  pass  current 
as  money,  or  to  negotiable  instruments  which 
are  payable  to  bearer  or  are  indorsed  in  blank. 
See  infra,  this  section,  Special  Circumstances 
A ff ccting  Title  of  Finder  —  Character  of  Thing 
Found;  and  the  titles  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  p.  321;  Lost  Pa- 
pers and  Records,  ante. 

Sales  in  Market  Overt.  —  As  to  1  lie  effect  of  a 
sale  made  by  the  finder  of  lost  goods  in  market 
overt,  see  Market  Overt  and  the  title  Sales. 

3.  Sale  of  Perishable  Goods.  —  Millcreek  Tp.  v. 
Brighton  Stock  Yards  Co.,  27  Ohio  St.  435. 

4.  Rights  of  Finder  as  Against  His  Bailee.  — 
Bridges  v.  Hawkesworth,  7  Eng.  L.  &  Eq.  424, 
15  Jur.  io-'g,  21  L.  J.  Q.  B.  75;  Bowen  v.  Sulli- 
van, 62  Ind.  281,  30  Am.  Rep.  172;  New  York, 
etc..  R.  Co.  v.  Haws,  56  N.  Y.  175:  Tancil  v. 
Seaton,  2S  Gratt.  (Va.)  607,  26  Am.  Rep.  380. 

Effect  of  Claim  by  Rightful  Owner.  —  In  X  e  w 
York,  etc.,  R.  Co.  v.  Haws,  56  N.  Y.  175,  the 
defendant  Haws,  a  passenger  in  one  of  the 
plaintiff's  railroad  cars,  found  a  package  of 
money  in  the  car  and  turned  it  over  to  the 
plaintiff's  officers  to  inquire  for  the  owner. 
Several  months  afterwards,  the  owner  not 
being  found,  Haws  demanded  the  money  of 
the  plaintiff,  and,  on  its  refusal,  sued  and  re- 
covered a  verdict  for  the  amount.  Before  j  udg- 
ment  was  entered  on  the  verdict,  the  owner  of 
the  money  appeared  and  claimed  it  and  threat- 
ened to  sue  the  plaintiff  railroad  company  if 
the  money  should  not  be  paid  to  him.  There- 
upon the  railroad  company  brought  an  action 
to  determine  the  right  of  the  claimant  to  the 
money  and  to  restrain  the  defendant  Haws 
from  further  proceedings  on  the  verdict.  The 
court  found  that  the  claimant  was  the  lawful 
owner  of  the  money  and  granted  the  injunc- 
tion. 

5.  Rights  as  Against  Subsequent  Finder.— Claik 

v.  Maloney,  3  Harr.  (Del.)  6S:  Deaderick  v. 
Oulds,  86  Tenn.  14,  6  Am.  St.  Rep.  812. 
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vest  in  the  finder  any  right  or  title  to  the  thing  found,  though  he  may  at  the 
time  have  intended  to  appropriate  it.  His  title  as  such  finder  becomes  com- 
plete only  when  he  has  taken  such  possession  of  the  thing  as  its  nature  and 
the  circumstances  will  permit.1 

statutory  Provisions.  — The  rights  of  a  finder  of  lost  goods  are  now  generally 
regulated  by  statutes  which  provide  for  the  advertisement  of  the  goods  found, 
and  that  if  the  owner  does  not  appear  within  a  certain  time  they  shall  belong 
absolutely  to  the  finder,  or  partly  to  the  finder  and  partly  to  some  public  fund; 
and  in  some  jurisdictions  the  right  is  given  exclusively  to  the  public,  making 
an  allowance  to  the  finder  of  his  necessary  expenses  and  costs.8 

b.  Special  Circumstances  Affecting  Title  of  Finder  — (i)  Char- 
acter of  Thing  Found.  —  A  chose  in  action  such  as  a  bill  of  exchange,  promis- 
sory note,  or  the  like,  is  not  property,  but  is  only  evidence  of  a  right  to 
property,  and  if  the  owner  abandons  his  right  the  person  against  whom  the 
legal  claim  existed  is  entitled  to  the  benefit  of  such  abandonment.  The  right 
of  such  owner  is  then  gone,  and  no  other  person,  without  the  consent  of  the 
original  contracting  parties,  can  recover  on  the  contract.  Therefore,  when 
such  a  chose  in  action  is  lost  by  the  owner,  the  finder  acquires  no  right  of 
action  on  it.3  ,  But  banknotes,  etc.,  which,  though  not  money  in  a  strict  sense, 
ordinarily  pass  as  such  by  delivery  from  hand  to  hand,  are  subject  to  the  same 
rules  as  other  chattels  when  they  are  lost  by  the  owner;  that  is  to  say,  the 
finder  acquires  a  complete  title  as  against  all  the  world  except  the  former 
owner  by  whom  they  were  lost.4 

(2)  Place  of  Finding.  — The  authorities  have  generally  laid  down  the  rule 
that  the  place  where  a  lost  article  may  be  found  will  not  affect  the  doctrine 
that  the  finder  has  a  valid  claim  to  it  as  against  all  the  world  except  the  true 
owner,  though  the  place  of  finding  may  be  a  material  fact  in  determining 
whether  the  article  had  been  lost  within  the  legal  sense  of  the  word.5  It  has 
also  been  held  in  several  cases  that  the  fact  that  an  article  was  found  on  the 
premises  of  a  third  person,  as  in  a  house,  shop,  or  railroad  car,  gives  to  such 
third  person  no  right  to  it  as  against  the  finder;0  but  a  recent  English  decision 
limits  the  doctrine  of  these  cases  and  holds  that  where  a  lost  article  is  found 
by  one  person  on  premises  of  which  another  person  is  the  owner  and  the  exclu- 
sive occupant,  and  to  which  he  has  not  invited  the  public,  the  right  to  the 

1.  Necessity  of  Possession  by  Finder  — What  Bowen  v.  Sullivan,  62  Ind.  281,  30  Am.  Rep. 
Constitutes  Possession,  —  Thus,  where  a  chain  172;  New  York,  etc.,  R.  Co.  v.  Haws,  56  N. 
cable  was  found  in  the  watsr,  and  one  end  of  Y.  175;  Mathews  v.  Harseli,  1  E.  D.  Smith  (N. 
it  was  hauled  ashore  and  piled  up  and  left  Y.)  393;  Tancil  v.  Seaton,  28  Gralt.  (Va.)  601, 
ihere  until  the  finder  could  obtain  ihe  necessary  26  Am.  Rep.  380. 

appliances  for  getting- the  other  end  out  of  the  5.  Place  of  Finding  Generally   Immaterial  — 

water,  it  was  held  that  the  finder  was  suffi-  England.  —  Bridges  v.  Hawkesworth,  7  Eng. 

ciently  in  possession.    Lawrence  v.  Buck,  62  L.  &  Eq.  424,  15  Jur.  1079. 

Me.  275.  Indiana.  —  Bowen  v.  Sullivan,  62  Ind.  288, 

In  Eads  v.  Brazelton,  22  Ark.  499,  it  was  held  30  Am.  Rep.  172. 

that  finding  a  sunken  wreck  and  marking  its  Massachusetts.  —  McAvoy  v.  Medina,  11  Allen 

location  by  means  of  a  buoy  was  not  a  suffi-  (Mass.)  549,  87  Am.  Dec.  733. 

cient  taking  of  possession  to  vest  title  in  the  New   York.  —  Mathews  v.  Harseli,  I  E.  D. 

findsr  as  against  another  person  who  came  Smith  (N.  Y.)  393. 

afterwards  and  removed  the  wreck.    It  was  Pennsylvania. — Tat  um  v .  Sharpless,  6  Phila. 

sai  l  that  the  act  of  marking  the  place  indicated  (Pa.)  18,22  Leg.  Int.  (Pa.)  244;  Hamaker  », 

only  a  desire  or  intention  to  appropriate  the  Blanchard,  90  Pa.  St.  377,  35  Am.  Rep.  664. 

properly.  A/iode  Island.  —  Durfee  *.  Jones,  11  R.  I.  588, 

2.  See  the  various  local  codes  and  statutes.  23  Am.  Rep.  528. 

3.  General  Rule  as  to  Choses  in  Action  — Finder  Tennessee.  —  Deaderick  v.  Oulds,  86  Tenn. 
Acquires  No  Title.  —  McLaughlin  v.  Waite,  9  14,  6  Am.  St.  Rep.  812. 

Cow.  (N.  Y.J  670,  affirmed  5  Wend.  (N.  Y.)  404,  6.  Articles  Found  on  Premises  of  Third  Person. 

21  Am.  Dec.  232.    See  also  the  title  Lost  —Bridges  v.  Hawkesworth,  7  Eng.  L.  &  Eq. 

Papers  and  Records,  ante.  424,  15  Jur.  1079;  Bowen  v.  Sullivan,  62  Ind. 

4.  Eights  of  Finder  of  Banknotes,  Etc.  —  288,  30  Am.  Rep.  172;  New  York,  etc.,  R.  Co. 
Bridges  v.  Hawkesworth,  7  Eng.  L.  Eq.  424,  v.  Haws,  56  N.  Y.  175;  Tatum  v.  Sharpless,  6 
15  Jur.  1079.  2r  L.  J.  Q.  B.  75;  Armory  v.  Dela-  Phila.  (Pa.)  18,  22  Leg.  Int.  (Pa.)  244;  Hamaker 
mirie,  1  Stra.  505;  Miller  v.  Race,  1  Burr.  452;  v.  Blanchard,  90  Pa.  St.  377,  35  Am.  Rep.  664. 
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thing  so  found  belongs  to  such  occupant  of  the  premises  and  not  to  the  finder.1 
Things  imbedded  in  Soil.  — •  If  the  thing  found  was  imbedded  in  the  soil  the 
right  to  it  is  in  the  owner  of  the  land,2  unless  it  is  of  such  a  character  as  to 
constitute  treasure  trove,  that  is,  gold  or  silver  that  had  been  hidden  in  the 
earth.3 

(3)  Relation  of  Finder  to  TJiird  Person.  —  It  has  generally  been  held  that 
where  the  finder  stands  in  the  relation  of  servant  or  employee  to  a  third  per- 
son, he  is  not,  by  virtue  of  such  relation,  deprived  of  his  rights  as  finder,  and 
that  the  master  or  employer  has  no  right  to  the  thing  found  though  it  was 
found  on  his  premises  while  the  finder  was  engaged  in  the  performance  of  the 
duties  of  his  employment.4  In  a  recent  Irish  case,  however,  it  was  held  that 
where  a  servant,  while  engaged  in  the  performance  of  his  duties  as  such,  found 
an  article  which  had  been  lost  on  his  master's  premises,  the  master  and  not 
the  servant  was  entitled  to  the  thing  so  found.5 

Goods  Found  by  Slave.  —  Where  goods  were  found  by  a  slave,  it  was  held  that 
the  right  accrued  to  the  master,  because  a  slave  could  acquire  no  right  of 
property.6 

Goods  Found  by  infant.  — ■  It  Avould  seem,  in  accordance  with  the  principle  giv- 
ing to  a  father  the  right  to  the  earnings  of  his  infant  children,  that  the  father 
of  an  infant  finder  of  lost  goods  would  be  entitled  to  the  thing  found.  In 


1.  Rights  of  Owner  of  Premises  to  Which  Public 
Has  Not  Access.  —  In  South  Staffordshire  Water 
Co.  v.  Sharman,  (1896)  2  O.  B.  44,  the  plaintiff 
was  the  ownerin  fee  and  in  possession  of  land 
on  which  there  was  a  pool  of  water.  He  em- 
ployed the  defendant  and  others  to  clean  the 
pool,  and  during  the  operation  the  defendant 
found  two  gold  rings  in  the  mud  at  the  bottom 
of  the  pool.  It  was  held  that  the  plaintiff  who 
owned  the  premises  and  not  the  defendant  who 
found  the  rings  was  entitled  to  the  possession 
of  them.  Lord  Russell  of  Killowen,  C.  J., 
said:  "  It  is  somewhat  strange  that  there  is  no 
more  direct  authority  on  the  question;  but  the 
general  principle  seems  to  me  to  be  that  where 
a  person  has  possession  of  house  or  land,  with 
a  manifest  intention  to  exercise  control  over  it 
and  the  things  which  may  be  upon  or  in  it, 
then,  if  something  is  found  on  that  land, 
whether  by  an  employee  of  the  owner  or  by  a 
stranger,  the  presumption  is  that  the  possession 
of  that  thing  is  in  the  owner  of  the  locus  in  quo." 

2.  Things  Imbedded  in  Soil.  — ■  Elwes  v.  Brigg 
Gas  Co.,  33  Ch.  D.  562.  In  this  case  the  lessee 
of  land,  in  making  an  excavation,  dug  up  a 
prehistoric  boat,  and  it  was  held  that  the  boat 
was  the  property  of  the  owner  of  the  land,  and 
that  the  lessee  who  found  it  had  no  right  to  it. 

Aerolites.  —  On  the  same  principle  an  aerolite 
which  has  fallen  to  the  earth  belongs  to  the 
owner  of  the  soil  into  which  it  fell,  and  not  to 
the  person  who  finds  it  and  digs  it  out.  God- 
dard  v.  Winchell,  86  Iowa  71,  41  Am.  St.  Rep. 
481.  See  also  Maas  v.  Amana  Soc,  (111.  1877) 
15  Alb.  L.  J.  216,  16  Alb.  L.  J.  76. 

It  is  said  that  in  France  the  contrary  rule 
prevails.  See  a  letter  by  R.  D.  McGibbon, 
published  in  20  Alb.  L.  J.  299. 

3.  See  ihe  title  Treasure  Trove. 

4.  Master  Held  Not  Entitled  to  Thing  Found  by 
Servant.  —  Bowen  v.  Sullivan,  62  Ind.  290,  30 
Am.  Rep.  172  (banknotes  found  on  the  floor  of 
a  factory  by  an  employee  while  at  work  there); 
Ellery  v.  Cunningham,  1  Met.  (Mass.)  112 
(goods  found  floating  in  the  water  by  the  mate 


of  a  vessel);  Tatum  v.  Sharpless,  6  Phila.  (Pa.) 
20,  22  Leg.  Int.  (Pa.)  244  (money  found  in  a 
railroad  car  by  the  conductor  thereof);  K  a  maker 
v.  Blanchard,  90  Pa.  St.  377,  35  Am.  Rep.  664 
(money  found  on  the  parlor  floor  of  an  inn  by 
a  servant  of  the  innkeeper).  See  also  Mathews 
v.  Harsell,  1  E.  D.  Smith  (N.  Y.)  393. 

6.  Master  Held  Entitled  to  Thing  Found  by 
Servant.  —  McDowell  v.  Ulster  Bank,  60  Alb. 
L.  J.  346.  In  this  case  the  plaintiff  was  the 
porter  of  the  defendant  bank,  and  while  he 
was  sweeping  the  floor  after  the  bank  had 
closed  for  the  day,  he  found  a  roll  of  banknotes 
under  a  table  provided  for  the  use  of  custom- 
ers. The  owner  of  the  notes  was  never  dis- 
covered, and  it  was  held  that  the  bank  and  not 
the  porter  was  entitled  to  them.  The  lord 
chief  baron,  in  giving  judgment  in  favor  of  the 
bank  in  this  case,  said:  "  I  decide  it  on  the 
ground  of  the  relation  of  master  and  servant, 
and  that  it  was  by  reason  of  the  existence  of 
that  relationship  and  in  the  performance  of  the 
duties  of  that  service  that  the  plaintiff  acquired 
possession  of  this  property.  I  conceive  that  it 
is  the  duty  of  the  porter  of  the  bank,  who  acts 
as  caretaker,  to  pick  up  matters  of  this  descrip- 
tion and  to  hand  them  over  to  the  bank.  I 
hold  that  the  possession  of  the  servant  of  the 
bank  was  the  possession  of  the  bank  itself,  and 
that,  therefore,  the  element  is  wanting  which 
would  give  the  title  to  the  servant  as  against 
the  master.  He  relies  as  against  his  master 
on  the  possession.  In  this  case  it  was  the  pos- 
session of  the  bank,  and  the  servant  held  the 
notes  as  servant." 

And  in  Matthews  v.  Harsell,  1  E.  D.  Smith 
(N.  Y.)  393,  the  court  doubted  whether  a  house 
servant  who  finds  lost  money,  jewels,  or  chat- 
tels in  his  master's  house  acquires  any  title 
even  to  retain  the  possession  as  against  the 
will  of  the  master.  v 

6.  Goods  Found  by  Slave.  —  Brandon  v.  Hunts- 
ville  Bank,  1  Stew.  (Ala.)  320.  t8  Am.  Dec.  48. 
See  also  Peay  v.  McEwen,  8  Rich.  L.  (S. 
Car.)  31. 

582  Volume  XIX. 


Bights  of  Finder. 


LOST  PROPERTY. 


Reward  for  Return. 


such  a  case  the  acquisition  of  the  thing  by  the  child  is  referable  to  his  per- 
sonal activity,  as  distinguished  from  acquisitions  by  inheritance  or  gift.1 

c.  JOINT  Finders.  —  Joint  finders  of  property  are  entitled  to  an  equal 
distribution  thereof  in  case  the  true  owner  cannot  be  found.2 

2.  Reimbursement  for  Expenses.  —  The  finder  of  lost  goods  is  entitled  to 
recover  from  the  owner  his  necessary  and  reasonable  expenses  incurred  in  the 
successful  recovery  and  preservation  of  the  goods.3  In  such  case  there  is  an 
implied  request  from  the  loser  to  every  one  else  to  aid  him  in  recovering  the 
property;  any  one  who  finds  and  restores  it  may  recover  of  the  owner  upon 
the  implied  assumpsit  at  least  an  indemnity  for  his  time  and  expenses.4 

No  Lien  for  Disbursements.  — ■  Though  the  finder  is  entitled  to  reimbursement  for 
his  expenses  in  respect  to  the  thing  found,  he  has  no  lien  on  it  for  his  dis- 
bursements, because,  as  such  claim  is  uncertain  in  amount,  the  owner  would 
have  no  means  of  knowing  how  much  he  must  pay  or  tender  before  he  could 
recover  his  property  from  the  finder. 5 

3.  Reward  for  Return  —  a.  In  General.  —  The  finder  has  no  right  to  insist 
on  a  reward  for  the  restoration  of  lost  property  unless  a  reward  has  been  offered 
for  its  recovery  and  return.6  It  has  been  held  that  even  if  a  reward  had  been 
offered  for  the  restoration  of  lost  goods,  the  finder,  in  order  to  recover  the 
reward,  must  show  that  he  rendered  the  services  after  a  knowledge  of  the 
offer,  and  with  a  view  to  obtaining  the  reward.  The  rule  relating  to  contracts 
applies  in  such  cases,  it  is  said,  and  ignorance  of  the  offer  precludes  the  theory 
of  the  meeting  of  minds.7  But  it  has  also  been  held  that  a  person  who  has 
performed  the  prescribed  condition  of  the  offer,  by  finding  and  restoring  the 
lost  goods  to  the  owner,  will  be  entitled  to  the  reward  though  he  did  not 
know  at  the  time  when  he  returned  the  property  that  any  reward  had  been 
offered.8 

b.  Lien  for  Reward.  —  If  the  loser  of  property,  in  order  to  stimulate 
the  vigilance  and  industry  of  others  to  find  and  restore  it,  makes  an  express 
and  unconditional  promise  of  a  reward  of  a  definite  amount,  either  to  a  par- 
ticular person  or  in  general  terms  to  any  one  who  will  retuin  it  to  him,  and  in 
consequence  of  such  offer  some  one  does  return  it  to  him,  it  is  a  valid  con- 
tract, and  the  finder  becomes  a  bailee  for  hire  and  has  a  lien  on  the  property 

1.  Goods  Found  by  Infant.  —  As  to  the  right  of  Chapman,  2  H.  Bl.  254;  Binstead  v.  Buck,  2 
a  father  to  the  earnings  of  his  infant  children,  W.  Bl.  1117;  Tome  v.  Four  Cribs  of  Lumber, 
see  the  title  Parent  and  Child.  Taney  (U.  S.)  533;  Preston  v.  Neale,  12  Gray 

In  Tancil  v.  Seaton,  28  Gratt.  (Va.)  6oi,  26  (Mass.)  223;  Wood  v.  Pierson,  45  Mich.  313; 

Am.  Rep.  380,  a  banknote  was  found  by  the  Etter  v.  Edwards,  4  Watts  (Pa.)  63;  Handler  v. 

plaintiff's  infant  child,  and  in  a  suit  by  the  Perkins,  4  Pa.  Super.  Ct.  344. 

plaintiff  to  recover  the  value  of  I  he  note  from  6.  Finder  Cannot  Demand  Reward  in  Absence  of 

the  defendant  with  whom  it  had  been  depos-  Offer  Thereof  by  Owner.  —  Amory  v.  Flyn,  10 

ited,  the  right  of  the  plaintiff  as  the  finder  was  Johns.  (N.  Y.)  102.  6  Am.  Dec.  316;  Watts  v. 

not  questioned.    The  point  in  the  case  was  Ward,  1  Oregon  86,  62  Am.  Dec.  299.    See  also 

whether  the  defendant  was  negligent  in  taking  generally  the  title  Rewards. 

cate  of  the  note,  which  had  been  stolen  while  The   Iowa   Statute   (now   Code  Iowa  1897, 

in  his  possession.  §  2373),  requires  the  finder  of  lost  property  lo 

2.  Joint  Finders  Equally  Entitled.—  Cummings  return  it  to  the  owner  "without  compensa- 
te Stone,  13  Mich.  70;  Keron  v.  Cashman,  (N.  tion,"  but  this  does  not  forbid  the  finder  to  ac- 
J.  1896)  33  Atl.  Rep.  1055.  cept  compensation  if  the  owner  chooses  to  pay 

3.  Finder  Entitled  to  Reimbursement  for  Ex-  it.  Dougherty  v.  Posegate,  3  Iowa  88. 
penses.  —  Nicholson  v.  Chapman,  2  H.  Bl.  254;  7.  Cases  Holding  Knowledge  of  Offer  Necessary. 
Tome  v.  Four  Cribs  of  Lumber,  Tanev  (U.  S.)  —  Howland  v.  Lounds,  51  N.  Y.  6od.  10  Am. 
533;  Reeder  v.  Anderson,  4  Dana  (Ky  )  193;  Rep.  654;  Fitch  v.  Snedaker,  38  N.  Y.  248,  97 
Chase  v.  Corcoran,  106  Mass.  286;  Amory  v.  Am.  Dec.  791.  See  also  Marvin  v.  Treal,  37 
Flyn,  10  Johns.  (N.  Y.)  102,  6  Am.  Dec.  316;  Conn.  9o,  9  Am.  Rep.  307. 

Sheldon  v.  Sherman,  42  N.  Y.  484,  1  Am.  Rep.  8.  Case  Holding  Knowledge  of  Offer  Unnecessary. 

569,  affirming  42  Barb.  (N.  Y.)  368;  Baker  v.  —  Eagle  v.  Smith,  4  Houst.  (Del.)  293.  This 

Hoag,  7  Barb.  (M.  Y.)  113;  Watts  v.  Ward,  1  case  was  decided  on  the  authority  of  Williams 

Oregon  86.  62  Am.  Dec.  299.  v.  Carwardine,  4  B.  &  Ad.  621,  24  E.  C.  L.  126, 

4.  Implied  Request  to  Aid  in  Recovery.—  which  was  a  n  action  to  recover  a  reward  offered 
Reeder  v.  Anderson.  4  Dana  (Ky.)  193.  for  information  which  would  lead  to  the  discov- 

5.  No  Lien  for  Disbursements.  —  Nicholson  v.  ery  and  conviction  of  a  murderer. 
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for  the  amount  of  the  promised  reward;  and  he  may  retain  possession  of  it  if, 
on  his  offer  to  restore  it,  the  owner  refuses  to  pay  the  reward.1 

If  the  Offer  is  indefinite,  as  where  it  is  merely  to  pay  a  "  liberal  reward."  no 
lien  attaches.2 

III.  Duties  and  Liabilities  of  Finder  —  1.  Care  of  Thing  Found.  —  In  the 

first  place  it  is  entirely  at  the  option  of  the  finder  of  lost  property  whether  he 
will  or  will  not  take  possession  of  it;3  but  if  he  takes  possession  he  becomes  a 
bailee  without  compensation,  and  according  to  the  rule  governing  that  class 
of  bailments  he  becomes  liable  for  loss  or  injury  occurring  by  his  wilful 
negligence.* 

Sale  of  Perishable  Goods.  —  If  the  thing  found  is  of  a  perishable  nature,  the 
finder  may  sell  it  and  retain  the  proceeds  for  the  owner  in  case  he  is  found.5 

2.  Duty  to  Return  Thing  to  Owner.  —  The  finder  must  restore  the  property 
found  when  the  rightful  owner  appears  and  claims  it.6  And  if  he  refuses  to 
restore  it  on  demand  trover  will  lie  against  him  for  its  conversion,7  or  the 
property  may  be  recovered  in  an  action  of  replevin  in  a  court  of  common  law.8 
or,  if  it  was  money  that  was  lost,  the  loser  may  bring  an  action  against  the 
finder  for  money  had  and  received.0  But  the  finder  may  retain  possession  of 
the  property  until  the  owner  furnishes  proof  of  his  ownership,  and  for  doing 
this  he  is  not  liable  as  for  conversion.10 


1.  Lien  for  Reward  Offered  —  Louisiana.  — 
Deslondes  v.  Wilson,  5  La.  397,  25  Am.  Dec. 
187. 

Maryland.  —  Wilson  v.  Guy  ton,  8  Gill  (Md.) 
213. 

Massachusetts.  —  Wentworth  v.  Day,  3  Met. 
(Mass.)  354;  Preston  v.  Neale,  12  Gray  (Mass.) 
223. 

Michigan.  —  Wood  v.  Pierson,  45  Mich.  313. 

New  York.  —  Pierson  v.  March,  82  N.  Y. 
503;  Grady  v.  Crook,  (Brooklyn  City  Ct.  Gen. 
T.)  2  Abb.  N.  Cas.  (N.  Y.)  53;  Baker  v.  Hoag, 
7  Barb.  (N.  Y.)  113. 

Pennsylvania.  —  Cummings  v.  Gann,  52  Pa. 
St.  484. 

In  such  case  it  has  been  held  that  a  finder 
of  a  part  of  the  property  is  entitled  to  a  pro 
rata  proportion  of  the  reward  offered.  Des- 
londes v.  Wilson,  5  La.  397,  25  Am.  Dec.  187; 
Symmes  v.  Frazier,  6  Mass.  344,  4  Am.  Dec. 
142. 

Lien  Not  Affected  by  Recovery  of  Judgment  for 
Reward  Offered,  —  The  fact  that  the  finder  of 
lost  goods  recovers  a  judgment  againsi  the 
owner  for  the  amount  of  the  reward  offered 
does  noi  destroy  his  lien  on  (he  goods.  Ever- 
man  v.  Hyman,  3  Ird.  App.  459. 

2.  No  Lien  if  Offer  Indefinite.  —  Wilson  v. 
Guyton,  8  Gill  (Md.)  213. 

8.  Optional  with  Finder  to  Take  Possession.  — 
Isaack  v.  Clark,  2  Bulst.  306. 

4.  Liability  for  Wilful  Negligence.  —  Isaack  v. 
Clark,  2  Bulst.  306;  Vandrink  v.  Archer,  1 
Leon.  222;  Dougherty  v.  Posegate,  3  Iowa  88; 
Smith  v.  Nashua,  etc.,  R.  Co.,  27  N.  H.  86,  59 
Am.  Dec.  364;  Murgoo  v.  Cogswell,  1  E.  D. 
Smith  (N.  Y.)  359. 

St.  Germain  says:  "  If  a  man  finds  goods  of 
another,  if  they  be  after  hurt  or  lost  by  wilful 
negligence,  he  shall  be  charged  to  the  owner. 
But  if  they  be  lost  by  other  casualty,  as  if  they 
be  laid  in  a  house  that  by  chance  is  burned,  or 
if  he  deliver  them  to  another  to  keep  that  run- 
neth away  with  them,  I  think  he  be  dis- 
charged." Doctor  and  Student,  dial.  2,  c.  38. 
See  also  Story  on  Bailments,  §  85;  Bac.  Abr., 
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tit.  Bailment,  D.  And  see  generally  the  title 
Bailments,  vol.  3,  p.  743  et  sea.  But  see  Mul- 
grave  v.  Ogden,  Cro.  Eliz.  219,  Owen  141,  in 
which  case  it  was  said  that  the  law  does  not 
compel  the  finder  of  lost  property  to  keep  it 
safely,  but  makes  him  answerable  only  for  its 
conversion  to  his  on  n  use,  or  for  the  wilful  in- 
jury or  destruction  of  it.  This  case,  however, 
can  hardly  be  considered  as  direct  authority 
that  the  finder  is  not  liable  for  his  negligence, 
because  it  was  an  action  for  conversion, 
whereas  the  injury  to  the  thing  was  caused  by 
the  negligent  custody  of  it.  The  real  point  of 
the  case  seems  to  be  that  the  plaintiff  mistook 
his  form  of  action.  See  Com.  Dig.,  tit.  Action 
upon  the  Case  upon  Trover,  E. 

5.  Sale  of  Perishable  Goods.  —  Millcreek  Tp.  v. 
Brighton  Stock  Yards  Co.,  27  Ohio  St.  435. 

6.  Duty  to  Return  Thing  to  Owner.  —  ^Back- 
s'. Clark,  2  Bulst.  306;  Tome  v.  Four  Cribs  of 
Lumber,  Taney  (U.  S.)  533;  Peters  v.  Bour- 
neau,  22  111.  App.  177;  Dougherty  v.  Posegate, 
3  Iowa  88. 

7.  Recovery  Against  Finder  for  Conversion.  — 

Nicholson  v.  Chapman,  2  H.  Bl.  254;  Miller 
v.  Race,  1  Burr.  452;  Anonymous,  1  Salk.  126; 
Amory  v.  Flyn,  10  Johns.  (N.  Y.)  102,  6  Am. 
Dec.  316. 

8.  Replevin  Against  Finder.  —  Tome  v.  Four 
Cribs  of  Lumber,  Taney  (U.  S.)  547;  Etter  v, 
Edwards,  4  Watts  (Pa.)  63. 

9.  Money  Had  and  Received  Against  Finder.  — 
Holiday  v.  Sigil,  2  C.  &  P.  176,  12  E.  C.  L.  78. 

10.  Proof  of  Ownership.  —  Isaack  v.  Clark,  2 
Bulst.  306;  Wood  v.  Pierson,  45  Mich.  313. 

As  to  what  constitutes  sufficient  proof  of 
ownership,  see  Lears  v.  One  Cask  Oil,  15  Fed. 
Cas.  No.  8,i6i<j;  Rittenhouse  v.  Knoop,  9  Ind. 
App.  126;  Warren  v.  Ulrich,  130  Pa.  St.  413. 

Inspection  by  Person  Claiming  as  Owner.  —  It 
has  been  held  that  it  was  a  question  for  the 
jury  whether  the  finder  of  a  lost  article  was 
obliged  to  allow  a  person  claiming  to  be  the 
owner  to  examine  it  in  order  to  detetmine  the 
question  of  ownership.  Wood  v.  Pierson,  45 
Mich.  313. 
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LOT.  —  I.  A  "  lot "  is  defined  as  a  separate  portion  belonging  to  one  per- 
son ;  hence,  a  distinct  parcel,  a  separate  part,  as  a  lot  of  goods.1 

II.  In  general  acceptation,  a  "lot  of  land"  is  the  separate  portion  belong- 
ing to  one  person;  that  portion  of  ground  which  is  allotted  or  assigned  to  any 
one;  hence,  any  distinct  portion  of  land.2  In  a  still  larger  sense  the  word 
"  lot  "  has  been  defined  to  mean  "  any  portion,  piece,  or  division  of  land."3 


1.  Lot  of  Logs.  (See  generally  the  title  Logs 
and  Lumber,  ante.)  —  Wheeler  v.  Port  Blakely 
Mill  Co.,  2  Wash.  Ter.  73.  This  case  arose 
upon  the  construction  of  a  notice  of  a  me- 
chanic's lien  which  described  the  goods  as 
"  a  lot  of  savvlogs  marked  F.  &  A." 

Lot  ot  Mules. —  In  an  instruction  submitting 
an  issue  arising  upon  the  sale  of  and  payment 
for  eleven  mules,  a  reference  to  the  mules  as  a 
"  lot  of  mules,"  without  indicating  the  number 
designated  in  the  complaint,  was  held  not  to 
be  too  general.  The  complaint,  stating  the 
precise  number,  was  already  before  the  j  ury, 
to  aid  the  reference  to  it  with  exactness.  An- 
derson v.  Donnell,  78  Ind.  303. 

Lotted. —  In  Poynter  v.  Buckley,  5  C.  &  P. 
512,  24  E.  C.  L.  433,  there  was  an  action  for  an 
excessive  distress  with  a  count  for  not  selling 
at  the  best  price,  the  plaintiff  alleging  that  the 
property  distrained,  consisting  of  materials 
used  by  coach  makers,  was  not  properly  lotted, 
and  therefore  did  not  sell  for  a  good  price.  It 
was  held  that  evidence  was  admissible  in  sup- 
port of  this  allegation,  as  the  mismanagement 
imputed  was  so  nearly  connected  with  the  sale. 
See  also  Cahill  v.  Lee,  55  Md.  327. 

2.  Lot  of  Land.  —  Diamond  Match  Co.  v. 
Ontonagon,  72  Mich.  261;  Kansas  City,  etc., 
R.  Co.  v.  Merrill,  25  Kan.  423.  In  this  latter 
case  it  was  held  that  the  term  "  lot  of  lnnd  "  in 
a  statute  providing  for  compensation  for  prop- 
erly taken  under  the  right  of  eminent  domain 
could  not  be  limited  to  a  legal  subdivision  of 
fractional  portions  of  a  quarter  section  or  a 
small  subdivision  of  a  platted  town  site. 

House  and  Lot  —  Grants  —  Devises.  —  See 
House,  vol.  15,  p.  772. 

Special  Assessment.  —  Property  assessed  for  a 
sewer  consisted  of  a  plot  ol  land  extending 
about  five  hundred  and  sixty  feet  along  a 
city  street  and  about  one  hundred  and  fifty 
feet  in  depth.  The  property  comprised  a 
dwelling  house,  barn,  and  other  outhouses. 
The  law  required  the  assessors  to  assess  "  each 
separate  lot  or  parcel  of  land."  The  assessors 
divided  the  property  in  question  into  twenty- 
four  lots,  presumably  by  the  city  map.  The 
assessment  was  set  aside,  it  being  held  that  by 
"  each  separate  lot  or  parcel  of  land  "  was 
meant  each  parcel  ivhich  its  owner  or  possessor 
applied  to  or  designed  for  a  separate  use. 
Muller  v.  Bayonne,  55  N.  J.  L.  102.  See  also 
Potter  v.  Orange,  62  N.  J.  L.  192.  See  gen- 
erally the  title  Special  or  Local  Assessments. 

3.  Any  Parcel  of  Land.  —  Webster's  Diet.,  Jol- 
lowed  in  Buell  v.  Ball,  20  Iowa  2go. 

A  Deed  conveyed  "  an  undivided  fourth  part 
of  a  certain  lot  of  ground  and  house  situated 
in  the  town  of  Nashville."  It  was  held  that 
by  lot  was  not  meant  a  defined  city  lot,  but  a 
piece  or  parcel  of  ground  not  determinate  in 
itself  as  to  either  quantity  or  situation.  Barker 
v.  Butler.  3  Hayw.  (Tenn.)  245. 

Special  Assessments.  —  A  statute  provided  for 
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special  assessments  upon  each  and  every  lot 
in  the  city  in  front  of  which  mains  or  pipes 
were  laid.  It  was  held  that  the  word  lot  was 
synonymous  with  the  word  "  tract  "  or  "  par- 
cel," and  that  a  tract  or  parcel  of  land  of  sixty- 
five  acres  abutting  on  streets  on  three  sides, 
alleged  to  be  "  vacant,  unoccupied  pasture 
land,"  was  assessable  under  the  statute  when 
water  pipes  or  mains  had  been  laid  in  the 
streets  beside  it.  State  v.  Robert  P.  Lewis  Co., 
72  Minn.  87.  See  generally  the  title  Siecial 
or  Local  Assessments. 

Taxation.  —  Of  the  term  lot  as  used  in  the 
description  of  land  on  the  assessment  roll,  the 
court  in  Harvey  v.  Meyer,  117  Cal.  60,  said: 
"  It  is  clear  that  the  word  lot  as  used  in  the 
assessment  is  synonymous  with  '  tract,' '  piece,' 
or'  parcel;'  and  certainly  there  is  no  presump- 
tion of  fact  whatever  as  to  the  depth  of  such  a 
lot."    See  generally  the  title  Taxation. 

Tax  Sales.  —  In  Texarkana  Water  Co.  v. 
State,  62  Ark.  188,  it  was  held  that  a  tract  of 
land  of  thirty  acres  within  the  limits  of  a  city 
was  a  lot  within  a  statute  authorizing  the  sale 
of  lots  in  cities  for  nonpayment  of  taxes.  See 
generally  the  title  Tax  Sales, 

Survey.  —  Where  a  city  charter  authorized  the 
municipal  corporation  to  require  the  owners  of 
lots  to  pave  and  repair  one-half  the  width  of  the 
streets  contiguous  to  their  respective  lots;  it 
was  held  that  the  term  lot  applied  to  any  por- 
tion, piece,  or  division  of  land,  and  was  not 
limited  to  parcels  of  land  laid  out  into  blocks 
and  lots  regularly  numbered  and  platted. 
Buell  v.  Ball,  20  Iowa  290. 

Devise.  (See  also  the  title  Wills.)  —  A  tes- 
tator devised  "  two  lots  of  ground  lying  on  the 
east  and  west  sides  of  Leadenhall  street  in 
'  Ridgely's  Addition  '  to  Baltimore  town."  It 
was  held  that  it  was  competent  to  show  by 
testimony  derived  from  other  parts  of  the  will 
and  by  extrinsic  evidence  explaining  the  sense 
in  which  the  testator  used  the  word  lots  that  it 
embraced  a  larger  parcel  of  ground  and  was 
not  intended  to  refer  to  the  small  subdivisions 
designated  as  town  lots  on  the  plat  of  Ridgely's 
Addition  to  Baltimore  town.  Warner  v.  Mil- 
tenberger,  21  Md.  264. 

Mechanics'  Liens.  (See  also  the  title  Mechan- 
ics' Liens.  And  see  Curtilage,  vol.  8,  p.  528, 
529.)  —  The  term  "  lot  of  land,"  as  used  in  a 
mechanics'  lien  law,  was  held  not  to  be  limited 
to  the  particular  city,  town,  or  village  lot  upon 
which  the  building  was  erected,  as  bounded 
and  described  on  the  plat,  but  to  denote  one 
single  parcel  lying  in  a  body,  known  and 
treated  by  usage  or  the  contract  of  the  parties 
as  one  tract.  Hence,  where  the  owner  of  two 
contiguous  town  lots  contracts  by  one  entire 
contract  for  the  erection  of  a  row  of  houses 
upon  them,  the  parties  will  be  deemed  to  have 
connected  and  treated  the  whole  as  one  tract. 
Lax  v.  Peterson,  42  Minn.  214.  See  also  Wall 
v.   Robinson,  115  Mass.  429;    Batchelder  v. 
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But  the  ordinary  meaning  of  the  term  "lot"  when  used  with  reference  to 
town  or  city  property  is  a  subdivision  of  a  block  according  to  the  map  or 
survey  of  such  town  or  city.1 


Rand,  117  Mass.  176;  North  Star  Iron  Works 
Co.  v.  Strong,  33  Minn.  4. 

In  Fitzgerald  v.  Thomas,  6t  Mo,  499,  it  was 
held  that  a  lot  of  land  to  which  a  mechanics' 
lien  attaches  in  towns,  cities,  and  villages, 
under  a  Missouri  statute,  means  the  lot  as 
bounded  and  described  on  the  plats,  or  as  sub- 
divided and  bounded  by  conveyances  of  the 
owners  or  by  other  acts  done  by  them  for  that 
purpose.  And  where  there  were  a  number 
of  lots,  each  containing  a  separate  building, 
although  the  lots  were  contiguous  and  in  a 
compact  body  of  land,  and  wilhout  division 
fences,  a  single  lien  filed  against  all  the  lots  as 
one  parcel  of  land  for  the  aggregate  value  of 
all  the  work  done  and  material  furnished  on 
the  several  houses  was  held  to  be  invalid. 

Same  —  Lot  of  Land  upon  Which  the  Same  Shall 
Stand.  —  In  Choteau  v.  Thompson,  2  Ohio  St. 
124,  the  court  said:  "  By  the  words  lot  of  land 
upon  which  the  same  shall  stand  '  is  not  meant 
merely  the  ground  covered  by  the  building; 
nor  do  they  necessarily  confine  the  lien  to  the 
particular  lot,  as  known  on  the  town  plat,  on 
which  the  building  stands.  On  the  contrary, 
where,  as  in  the  present  instance,  two  adjacent 
town  Jofsare  used,  without  any  act  ual  division 
between  them,  as  one  mill  lot,  a  part  of  the 
buildings  and  machinery  being  upon  one  and 
a  part  upon  the  other,  the  lien  extends  to  both 
lots,  though  the  precise  spot  where  the  work 
was  done  may  be  wilhin  the  limits  of  one  of 
them.  And  the  case  is  the  same  whenever 
two  or  more  adjacent  lots  are  thrown  into  one 
lot,  the  ideal  lines  of  division  being  disre- 
garded, and  used  for  a  common  purpose,  what- 
ever that  purpose  may  be." 

Same  —  Grading.  —  A  statute  gave  to  a  con- 
tractor a  lien  upon  a  lot  which  he  should-  grade, 
fill,  or  otherwise  improve.  It  was  held  that 
the  lot  upon  which  the  lien  was  authorized  by 
this  provision  was  not  limited  to  any  artificial 
subdivision  upon  the  surface  of  the  earth,  or 
to  any  official  designation  upon  a  map,  but 
that  its  meaning  included  whatever  territory 
owned  by  a  person  he  might  cause  to  be  graded 
under  a  single  contract.  Warren  v.  Hopkins, 
no  Cal.  506. 

Lot  and  Field.  — See  Field,  vol.  13,  p.  12. 

Land  in  a  Street,  —  A  statute  provided  that 
the  expense  of  paving  in  front  of  a  lot  should 
be  borne  by  the  owner  of  the  lot.  In  construing 
this  statute  in  Schenectady  v.  Union  College, 
144  N.  Y.  249,  the  court  said;  "  According  to 
the  common,  ordinary  use  of  the  word  lot,  it 
cannot  be  held  to  designate  land  in  an  open 
public  street.  The  fee  of  a  street  is  of  such 
inconsiderable  value  that  the  owner  thereof  is 
rarely,  if  ever,  spoken  of  as  the  owner  of  the 
street.  The  public,  represented  by  the  city, 
has  the  paramount  right  in  the  streets,  and 
may  with  greater  propriety  be  called  the  owner 
of  the  streets."  See  also  generally  the  title 
Special  or  Local  Assessments. 

A  city  charter  imposed  upon  the  owners  or 
occupants  of  real  estate  the  duty  "  of  keeping 
their  respective  premises  at  all  times  in  a  safe 
condition  and  in  a  good  and  thorough  state  of 


repair."  The  court  said:  "  The  word  '  prem- 
ises,' as  used  in  the  section,  and  as  applicable 
to  this  case,  is  evidently  synonymous  with  lot, 
and  does  not  necessarily  include  the  adjacent 
street  and  sidewalk."  Amos  v.  Fond  du  Lac, 
46  Wis.  701.  See  generally  the  title  Municipal 
Corporations. 

Butwherea  statute  authorized  certain  officers 
to  let,  lease,  or  rent  any  lot  or  lots,  including 
the  lot  called  "  the  Springs,"  it  was  held  that 
the  term  "  lots  "  embraced  the  streets,  town, 
commons,  etc.  Savannah  v.  Steam  Boat  Co., 
R.  M.  Charlt.  (Ga.)  351. 

Quantity.  —  In  Coutt  v.  Craig,  2  Hen.  &  M. 
(Va.)  622,  it  was  said:  "  As  to  the  first  view,  it 
is  clear  that  no  land  is  vacant  between  the 
lumber  house  and  Crouch's  line;  or  at  least,  if 
any,  it  is  so  extremely  minute  a  slip  as  not  to 
satisfy  the  expression  lot." 

Common  Field  Lot.  —  See  Common,  vol.  6,  p. 
233,  and  see  the  title  Spanish  Land  Grants. 

By  Act  Cong.  Jan.  27,  1831,  certain  lots  were 
reserved  for  the  support  of  the  Missouri  public 
schools.  In  construing  this  statute  it  was 
said:  "It  has  been  decided,  and  is  not  open  to 
question,  that  the  designation  and  survey  of  a 
given  piece  of  land  to  the  schools,  when  exe- 
cuted according  to  law,  brings  the  lot  within 
the  operation  of  the  Act  of  1831  as  a  grant  of 
title,  and  is  presumptive  evidence  that  the 
land  so  designated  and  set  apart  for  schools  is 
'  a  lot '  within  the  meaning  of  the  Acts  of  Con- 
gress, and  makes  a  regular  formal  title  to  the 
property,  and  that  the  act  of  the  officer  will  be 
intended  to  be  within  the  scope  of  his  authority 
until  the  contrary  appears."  St.  Louis  Public 
Schools  v.  Walker,  40  Mo.  400.  See  also 
Eberle  St.  Louis  Public  Schools,  11  Mo.  264; 
Kissell  v.  St.  Louis  Public  Schools,  16  Mo.  553. 
18  How.  (U.  S.)  25. 

Dedication. —  As  to  the  effect  as  a  dedication 
of  such  words  as  "public  lots,"  etc.,  or  plats, 
see  the  title  Dedication,  vol.  9,  p.  61.  See 
also  Rutherford  v.  Taylor,  38  Mo.  320. 
Surface  Lot.  —  See  Surface. 
1.  City  Lot.  —  See  White  v.  Gay,  9  N.  H.  131; 
Barker  v,  Buller,  3  Hayw.  (Tenn.)  245;  On- 
tario Land,  etc.,  Co.  v.  Bedford,  90  Cal.  184, 
in  which  last  case  the  court  also  said:  "  The 
word  lot  may  undoubtedly  be  so  used  in  a 
conveyance  as  to  mean  the  entire  premises 
conveyed,  whether  such  premises  consist  of  a 
farm,  or  even  a  block  in  a  city,"  but  held  that 
there  was  nothing  upon  the  face  of  the  mort- 
gage under  consideration  to  indicate  that  it 
was  used  in  any  different  sense  from  that  of 
the  text 

Lot  means  single  lot,  and  not  an  aggregation 
of  more  than  one.  Scott  v.  Jackman,  2t  Beav. 
110.    See  also  Re  Doherty,  15  L.  R.  Ir.  247. 

Homestead.  —  See  the  title  Homestead,  vol. 
!5.  PP-  574.  604.  And  see  Foust  v.  Sanger,  13 
Tex.  Civ.  App,  412. 

Plat  of  Lots.  —  See  Collins  v.  New  Albany,  59 
Ind.  399,  citing  Jeffersonville  v.  Weems,  5  Ind. 
547,  for  a  construction  of  the  following  statute: 
Whenever  there  shall  be  lots  laid  off  and 
platted,  adjoining  such  city,  and  a  record  of 
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III.  "Lot"  has  been  defined  as  a 
chance  or  without  the  action  of  man's 
LOTO.  —  See  note  2. 

the  same  is  made  in  the  recorder's  office  in  the 
proper  county,  the  common  council  may,  by  a 
resolution  of  the  board,  extend  the  boundary 
of  such  city  so  as  to  include  such  lots;  and  the 
lots  thus  annexed  shall  thereafter  form  a  part 
of  such  city,  and  be  within  the  jurisdiction  of 
the  same."  See  also  Evansville  v.  Page,  23 
Ind.  525. 

Judicial  Notice  of  Surveys,  Etc.  —  See  the  title 
Judicial  Notice,  vol.  17,  p.  913. 

Question  of  Fact.  —  In  Potter  v.  Orange,  62 
N.  J.  L.  192,  it  was  held  that  what  was  a  lot 
within  a  tax  law  was  a  question  of  fact  for  the 
jury. 

Land  Held  to  Include  Town  Lots.  —  See  Land, 
vol.  18,  p.  146. 

1.  Chance.  (See  also  the  titles  Gambling  Con- 
tracts, vol.  14,  p.  576;  Gaming,  vol.  14,  p. 
664;  Gaming  Houses,  vol.  14,  p.  692;  Lot. 
teries,  post;  Verdict.)  —  Chavannah  v.  Slate, 
49  Ala.  396;  Loiseau  v.  State,  114  Ala  38,  62 
Am.  St.  Rep.  86;  Lynch  v.  Rosenthal,  144  Ind. 


contrivance  to  determine  a  question  by 
choice  or  will.1 

91,  citing  13  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  1181. 

To  Draw  Lots  is  to  determine  an  event  by 
drawing  one  thing  from  a  number  whose 
marks  are  concealed  from  the  drawer.  Wil- 
kinson v.  Gill,  74  N.  Y.  63;  State  v.  Kansas 
Mercantile  Assoc.,  45  Kan.  354. 

Arbitration.  —  In  Matter  of  Grening,  74  Hun 
(N.  Y.)  65,  it  appeared  by  the  record  that  an 
umpire  to  serve  on  a  committee  of  arbitration 
had  been  elected  by  lot.  The  court  said: 
"  The  term  lot  signifies  chance,  or  that  which 
happens  without  design  or  forethought,  and 
at  least  we  are  authorized  to  conclude  that  this 
umpire  was  selected  in  some  irregular  and 
unjustifiable  manner,"  See  generally  the 
title  Arbitration  and  Award,  vol.  2,  p. 
533- 

2.  Loto. —  In  Lowry  v.  State,  1  Mo.  722,  the 
game  of  loto  was  held  to  be  a  gambling  de- 
vice. See  also  the  title  Gaming  Houses,  vol. 
14,  p.  707. 
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I.  Definition,  588. 

II.  Various  Devices  and  Games  Held  to  Be  Lotteries,  589. 

III.  Constitutional  Provisions,  Statutes,  and  Ordinances  Against  Lot- 

teries, 592. 

1.  Prohibition  by  Constitution,  Statute,  or  Ordinance,  592. 

a.  In  General,  592. 

b.  Revoc ability  of  Lottery  Franchise,  594. 

2.  Classes  of  Statutes  Considered,  594. 

a.  Postal  Laws  Intended  to  Suppress  Lotteries,  594. 

b.  Statutes  Making  Advertisements  of  Lotteries  Unlawful,  595. 

c.  Statutes  Forbidding  Sale  of  Tickets,  596. 

d.  Statutes  Making  It  Unlawful  to  Have  Lottery  Tickets  or  Slips  in 

Possession,  596. 

e.  Statutes  Against  Insuring  Lottery  Tickets,  597. 

IV.  Civil  Status  of  Lotteries,  597. 

1.  Lotteries  Licensed  by  Legislature,  597. 

2.  Prohibited  or  Illegal  Lotteries,  598. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  title  LOTTERIES,  13  Encyclopaedia  of 

Pleading  and  Practice  386. 
For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  the 

following  titles  in  this  work:  GAMBLING  CONTRACTS,  vol.  14,  p.  576, 

and  references;  GAMING,  vol.  14,  p.  664;  ILLEGAL  CONTRACTS,  vol. 

15,  p.  927;  NUISANCES. 

I.  Definition.  —  A  Lottery  has  been  defined  as  a  scheme  for  the  distribution 
of  prizes  by  lot  or  chance ; 1  a  game  of  hazard  in  which  small  sums  of  money 
are  ventured  for  the  chance  of  obtaining  a  larger  value,  in  money  or  other 
articles.*    To  fall  within  the  lotteries  prohibited  by  law  a  valuable  considera- 

1.  Lottery  Defined.  —  Webster's  Diet.;  Bouv,  chance  in  order  to  make  the  scheme  a  lottery. 

L.  Diet.;  Barclay  v.  Pearson,  (1893)  2  Ch.  164;  Reg.  v.  Lorrain,  28  Ont.  123,  citing  Taylor  v. 

Taylor  v.  Smetten,  11  Q.  B.  D.  210;  Homer  Smeaton,  11  Q.  B.  D.  212,  and  distinguishing 

v.  U.  S.,  147  U.  S.  458;  U.  S.  v.  Olney,  1  Abb.  Reg.  v.  Dodds,  4  Ont.  393. 

(U.  S.)  278,  Deady  (U.  S.)  461 ;  U.  S.  v.  Politzer,  2.  Small  Sums  Risked  for  Chance  of  Greater.  — 

59  Fed.  Rep.  276;  Buckalevv  v.  State,  62  Ala.  Worcester's  Diet,  [quoted  in  Horner  v.  U.  S., 

334.  34  Am.  Rep.  22;   Yellow-Stone  Kit  v.  147  U.  S.  459:  U.  S.  v.  Politzer,  59  Fed.  Rep. 

Stale,  88  Ala.  196,  16  Am.  St.  Rep.  38;  Meyer  276;  U.  S.  v.  Olney,  I  Abb.  (U.  S.)  278,  Deady 

v.  State,  112  Ga  20;  Stale  v.  Kansas  Mercan-  (U.  S.)46i;  Yellow-Stone  Kit  v.  Slate,  88  Ala. 

tile  Assoc.,  45  Kan.  351,  23  Am.  St.  Rep.  727;  196,  16  Am.  St.  Rep.  38;  Cross  v.  People,  18 

State  v.  Boneil,  42  La.  Ann.  1112,  2r  Am.  St.  Colo.  321,  36  Am.  St.  Rep.  292;  Meyer  v.  State, 

Rep.  413;  Holt  v.  Wood,  14  Pa.  Co.  Ct.  501.  H2  Ga.  20;  State  v.  Kansas  Mercantile  Assoc., 

This  definition  is  quoted  also  in  numerous  45  Kan.  351,  23  Am.  St.  Rep.  727]:  State  v. 
other  authorities  which  it  would  be  worse  than  Overton,  16  Nev.  136;  Fleming  v.  Bills,  3  Ore- 
useless  to  collect  here.  gon  287;  Bell  v.  State,  5  Sneed  (Tenn.)  507, 

Lottery  and  Bet  Distinguished.  —  See  Com.  v.  and  many  other  cases. 

Wrighi,  137  Mass.  250,  50  Am.  Rep.  306,  and  A  gambling  lottery  is  the  one  at  which  the 

the  case  set  out  and  quoted  from  under  Bet  statutes  are  aimed;  a  lottery  which  does  not 

—  Betting,  vol.  4,  p.  7,  note.  involve  the  distribution  of  property  is  not  un- 

Though  All  Receive  Prizes,  no  less  a  lottery.  lawful.    People  v.  Payne,  3  Den.  (N.  Y.)  88. 

See  the  title  Gambling  Contracts,  vjI.  14,  Depends  Absolutely  on  Chance.  —  "A  lottery  is 

p.  601.  a  scheme  by  which  a  result  is  reached  by  some 

No  Specific  Property  need  be  disposed  j.  by  action  or  means  taken,  and  in  which  result 
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tion  must  be  paid  for  the  chance  of  drawing  the  prize.1  It  is  stated  that  the 
word  has  no  precise  legal  signification,  but  is  to  be  understood  in  its  popular 
meaning,2  and  that  it  embraces  all  schemes'  for  the  distribution  of  prizes  by 
chance,  such  as  policy  playing,  gift  exhibitions,  prize  concerts,  raffles  at  fairs, 
etc.,  and  includes  various  forms  of  gambling.3 

II.  Various  Devices  and  Games  Held  to  Be  Lotteries  —  Thing,  Not  Name, 
Important.  —  The  name  by  which  a  particular  scheme  is  called  cannot  be  allowed 
to  effect  an  evasion  of  the  law,  and  the  courts  will,  no  matter  how  it  is  named, 
look  in  every  case  at  the  substance  of  a  transaction  to  determine  its  character 
as  a  lottery. 4  Applying  this  principle  it  has  been  held  that  a  number  of 
snecific  schemes  are  lotteries. 


man's  choice  or  will  has  no  part,  nor  can 
human  reason,  foresight,  sagacity,  or  design 
enable  him  to  know  or  determine  such  result 
until  the  same  has  been  accomplished."  Peo- 
ple v.  Ellioit,  74  Mich.  264,  16  Am.  St.  Rep. 
640,  per  Sherwood,  C.  J. 

A  Lottery  Is  "a  Sort  of  Gaming  Contract,  by 
which,  for  a  valuable  consideration,  one  may, 
by  favor  of  the  lot,  obtain  a  prize  of  a  value 
superior  to  the  amount  of  value  of  that  which 
he  risks."    Ex  p.  Kameta,  36  Oregon  251. 

Where  Skill  or  Judgment  Is  Exercised  in  de- 
termining the  prizewinner  there  is  no  lottery. 
See  Barclay  v.  Pearson,  (18Q3)  2  Ch.  154,  stated 
under  the  title  Gambling  Contracts,  vol.  14, 
p.  602. 

So  a  competition  offered  by  a  newspaper  for 
the  successful  guessing  of  the  winning  horses 
in  certain  races  is  not  a  lottery.  Caminada  v. 
Hulton,  17  Cox  C.  C.  307;  Stoddart  v.  Sagar, 
(1805)  2  Q.  B.  474- 

Horse  racing  for  a  stake  is  not  a  lottery. 
People  v.  Fallon,  152  N.  Y.  12,  affirming  4  N. 
Y.  App.  Div.  88;  Matter  of  Dwye.r,  (Supm.  Ct. 
Spec.  T.)  T4  Misc.  (N.  Y.)  204.  And  see  the 
titles  Gambling  Contracts,  vol.  14,  p.  615, 
note;  Gaming  Houses,  vol.  14,  p.  704,  note  4; 
Horse  Racing,  vol.  15,  p.  746. 

Betting  on  horse  racing  or  other  contests  of 
skill  is  not  a  lottery.  People  v.  Reilly,  50 
Mich.  384,  45  Am.  Rep.  47,  explained in  People 
v.  Elliott,  74  Mich.  264,  16  Am.  St.  Rep.  643. 
See  also  the  liile  Gambling  Contracts,  vol. 
14,  p.  598. 

Where  a  prize  is  to  be  awarded  to  one  who 
guesses  the  number  of  beans  in  a  glass  jar, 
Reg.  v.  Dodds,  4  Ont.  390;  Reg.  v.  Jamieson, 
7  Ont.  149  (contra,  Hwdelson  v.  State,  94  Ind. 
426,  48  Am.  Rep.  171),  or  the  weight  of  a  mass 
of  soap,  Dunham  v.  St.  Croix  Soap  Mfg.  Co.. 
34  N.  Bruns.  243,  there  is  no  lottery. 

Where  the  award  of  a  prize  offered  for  the 
mosi  suitable  name  for  a  town  was  to  be  de- 
termined by  a  committee  upon  its  own  judg- 
ment, there  was  no  lottery.  Holt  v.  Wood,  14 
Pa.  Co.  Ct.  499. 

1.  Consideration  Necessary  to  Criminal  Lottery. 
—  Yellow-Stone  Kit  r.  State,  88  Ala.  196,  16 
Am.  St.  Rep.  41;  Loiseau  v.  State,  114  Ala. 
38,  62  Am.  St.  Rep.  86;  Cross  v.  People,  18 
Colo.  321,  36  Am.  St.  Rep.  292;  Long  v.  State, 
74  Md.  570.  See  also  People  v.  Gillson,  109  N. 
Y.  389,  4  Am.  St.  Rer,.  465;  and  see  Gift  En- 
terprise, vol.  14,  p.  1005. 

Chief  Justice  Perley's  Definition.  —  "  Where  a 
pecuniary  consideration  is  paid,  and  it  is  deter- 
mined bv  lot  or  chance,  according  to  some 
scheme  held  out  to  the  public,  what  the  party 


who  pays  the  money  is  to  have  for  it,  or 
whether  he  is  to  have  anything,  it  is  a  lot- 
tery." State  v.  Clarke,  33  N.  H.  335,  66  Am. 
Dec.  723,  quoted  in  MacDonald  v.  U.  S.,  24 
U.  S.  App.  34,  63  Fed.  Rep.  426,  affirming  59 
Fed.  Rep.  565;  Yellow-Stone  Kit  v.  State,  88 
Ala.  196,  16  Am.  St.  Rep.  39;  Cross  v.  People, 
18  Colo.  324,  36  Am.  St.  Rep.  292;  Lynch  v. 
Rosenthal,  144  Ind.  90,  55  Am.  St.  Rep.  171 ; 
Hull  v.  Ruggles,  56  N.  Y.  427;  Wilkinson  v. 
Gill,  74  N.  Y.  63,  30  Am.  Rep.  264. 

2.  Popular  Meaning.  —  Cross  v.  People,  18 
Colo.  321,  36  Am.  St.  Rep.  292;  States.  Kansas 
Mercantile  Assoc.,  45  Kan.  351,  23  Am.  St. 
Rep.  727;  Wilkinson  v.  Gill,  74  N.  Y.  63,  30 
Am.  Rep.  264;  People  v.  Noelke,  94  N.  Y.  137, 
46  Am.  Rep.  128. 

8.  Broad  Scope  of  Term.  —  Century  Diet., 
quoted  in  Horner  v.  IT.  S.,  147  U.  S.  458;  U.  S. 
v.  Wallis,  58  Fed.  Rep.  942;  and  U.  S.  v. 
Politzer,  59  Fed.  Rep.  276.  See  also  the  next 
section  of  this  title,  infra. 

New  York  Code  Definition.  —  "A  lottery  is  a 
scheme  for  the  distribution  of  property  by 
chance,  among  persons  who  have  paid  or 
agreed  to  pay  a  valuable  consideration  for  the 
chance,  whether  called  a  lottery,  raffle,  or  gift 
enterprise,  or  by  some  other  name."  Pen. 
Code  N.  Y.,  §  323,  approved  in  People  v. 
Noelke,  94  N.  Y.  137,  46  Am.  Rep.  128. 

Characteristic  Features  of  Lottery  Scheme.  — 
When  the  chief  features  of  a  scheme  are  (1)  the 
use  of  lot  or  chance,  (2)  sold  for  a  considera- 
tion, (3)  to  determine  the  right  to  the  owner- 
ship of  something  of  greater  value  than 
the  amount  paid  for  the  lot  or  chance,  such 
scheme,  whatever  it  may  be  christened,  or 
however  it  may  be  guarded  or  concealed  by 
cunningly  devised  conditions  or  screens,  is, 
under  the  law,  a  lottery.  U.  S.  v.  Wallis,  58 
Fed.  Rep.  942.  See  also  U.  S.  v.  McDonald, 
59  Fed.  Rep.  565;  U.  S.  v.  Fulkerson,  74  Fed. 
Rep.  627. 

4.  Substance  of  Transaction  to  Be  Considered.  — 

Dunn  v.  People,  40  111.  467;  Exp.  Blanchard, 
9  Nev.  104;  Slate  v.  Overton.  16  Nev.  136; 
Slate  v.  Clarke,  33  N.  H.  335,  66  Am.  Dec.  723; 
Randle  v.  State,  42  Tex.  585. 

Insurance  Scheme  with  Lottery  Features.  — 
Where  an  accident-insurance  business  was 
conducted,  the  usual  insurance  policy  being 
issued  in  consideration  of  a  membership  fee 
and  monthly  dues,  half  of  the  monthly  dues 
being  devoted  10  paying  off  certain  coupons 
attached  to  the  policy,  upon  a  scheme  which 
was  practically  dependent  upon  chance,  it  was 
held  lhat  the  business  was  in  fact  a  lottery. 
U.  S.  v.  Fulkerson,  74  Fed.  Rep.  619. 
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Policy  is  a  lottery.1 

A  Baffle  has  been  held  to  be  a  lottery.8 

Prize  Concerts  or  Entertainments  where  each  holder  of  a  ticket  to  the  entertain- 
ment is  entitled  to  a  chance  at  certain  prizes  to  be  distributed  among  the  hold- 
ers of  the  tickets  are  lotteries.3 

A  Gift  Enterprise  is  a  species  of  lottery.4 

Pool  Selling  on  Horse  Races.  —  As  to  whether  the  selling  of  pools  on  horse  races 


An  insurance  company  issued  certificates 
or  debentures  to  mature  in  one  hundred  and 
twenty  months,  but  which  might  mature  at  a 
much  earlier  period  by  monthly  drawings,  in 
which  were  involved  the  elements  of  chance 
and  the  distribution  of  prizes  to  the  certificates 
maturing.  It  was  held  to  be  a  lottery  and  un- 
lawful. State  v.  Interstate  Sav.  Invest.  Co., 
(Ohio  1901)  60  N.  E.  Rep.  220. 

1.  "  Policy  "  Is  a  Lottery  —  Kansas.  —  State  v. 
Kansas  Mercantile  Assoc.,  45  Kan.  351,  23 
Am.  St.  Rep.  727. 

Maryland.  —  Dorbert  v.  State,  68  Md.  209; 
Smith  v.  State,  68  Md.  168;  Boyland  v.  State, 
69  Md.  511. 

Massachusetts.  —  Com.  v.  Sullivan,  146  Mass. 
142. 

Michigan.  —  People  v.  Elliott,  74  Mich.  264, 
16  Am.  St.  Rep.  640;  People  v.  Hess,  85  Mich. 
128. 

Missouri.  — State  v.  Williams,  44  Mo.  App. 
302;  State  v.  Norman,  44  Mo.  App.  306;  State 
v.  Harmon,  60  Mo.  App.  48. 

New  Hampshire.  —  State  v.  Martin,  68  N.  H. 

463. 

New  Jersey.  —  Clark  v.  State,  47  N.  J.  L. 
556. 

New  York.  —  Wilkinson  v.  Gill,  74  N.  Y.  63, 
30  Am.  Rep.  264;  People  v.  McCarty,  (Supm. 
Ct.  Gen.  T.)  62  How.  Pr.  (N.  Y.)  152. 

North  Carolina.  —  See  State  v.  Bryant,  74  N. 
Car.  207,  where  a  somewhat  similar  scheme, 
operated  under  the  name  of  a  "  gift  enter- 
prise," was  held  to  be  a  lottery. 

See  also  the  titles  Gambling  Contracts,  vol. 
14,  p.  602;  Gaming,  vol.  14,  p.  681. 

2.  Raffle  a  Lottery,  —  Com.  v.  Brockway,  150 
Mass.  322;  Com.  v.  Manderfield,  8  Phila.  (Pa.) 
457- 

Art  Unions  are  loti  eries.  Governors.  Ameri- 
can Art  Union,  7  N.  Y.  228;  People  v.  Ameri- 
can Art  Union,  7  N.  Y.  240.  See  the  title 
Gambling  Contracts,  vol.  14,  p.  600,  note  1, 
par.  New  York,  and  see  Art,  vol.  2,  p.  944, 
note.  Art  unions  are  excepted  from  the  Lot- 
tery Acts  in  England  if  organized  before  the 
Art  Unions  Act  or  subsequently  under  a  royal 
charter  or  under  a  constitution  and  rules  ap- 
proved by  the  Privy  Council.  See  Art  Unions 
Act,  9  &  10  Vict.,  c.  48. 

Thus,  where  a  defendant  is  indicted  for  sell- 
ing "  tickets  in  a  certain  device  in  the  nature 
of  a  lottery,  called  a  raffle,"  the  indictment  is 
sufficient.  Slate-'.  Kennon,  21  Mo.  262;  State 
v.  Woodward,  21  Mo.  265.  Contra,  State  v. 
Pinchback,  2  Mill  (S.  Car.)  128.  See  also  Kirk 
v.  State,  69  Miss.  215,  wherein  it  was  held 
that  a  statute  which  forbade  setting  up  "  a  lot 


tery 


or  any  prize  or  thing  to  be 


raffled  or  played  for,"  or  selling  "  any  lottery 
ticket,"  did  not  forbid  selling  chances  in  a 
raffle.  It  was  considered  that  selling  lottery 
tickets  was  specifically  forbidden,  while  only 


putting  up  property  to  be  raffled  for  was  pro- 
hibited. 

3.  Prize  Concerts.  —  Morris  v.  Blackman,  2 
H.  &  C.  912;  Thomas  v.  People,  59  111.  160; 
Com.  v.  Thacher,  97  Mass.  583,  93  Am.  Dec. 
125;  State  v.  Yoke,  9  Mo.  App.  582;  Ex  p. 
Blanchard,  9  Nev.  101;  State  v.  Overton,  16 
Nev.  136;  State  v.  Shorts,  32  N.  J.  L.  398,  90 
Am.  Dec.  668;  Negley  v.  Devlin,  (N.  Y.  Super. 
Ct.  Spec.  T.)  12  Abb.  Pr.  N.  S.  (N.  Y.)  210. 

4.  Gift  Enterprise  Defined.  —  Meyer  v.  State, 
112  Ga.  20.  See  also  the  titles  Gambling  Con- 
tracts, vol.  14,  p.  602;  Gaming,  vol.  14,  p.  681, 
•note  3.  And  see  Gift  Enterprise,  vol.  14,  p. 
1005. 

Held  Lotteries.  —  Reg.  v.  Harris,  10  Cox  C. 
C.  352;  Reg.  v.  Freeman,  18  Ont.  524;  Cross  v. 
People,  18  Colo.  321,  36  Am.  St.  Rep.  292; 
Meyer  v.  State,  112  Ga.  20;  Dunn  v.  People, 
40  III.  465;  Davenport  v.  Ottawa,  54  Kan.  711. 
And  see  the  references  given  above. 

A  Distribution  by  Lot  of  Clothes  among  "  Clubs  " 
Paying  by  Instalments,  and  so  conducted  that  a 
member  of  the  club  might  get  a  suit  for  a  few 
dollars  or  might  be  required  to  pay  forty  dol- 
lars, when  he  would  get  a  suit  in  any  event,  is 
a  lottery.    State  v.  Moren,  48  Minn.  555. 

A  Scheme  to  Increase  the  Number  of  Subscribers 
to  a  Newspaper  by  giving  to  each  paid-up  sub- 
scriber a  numbered  ticket  which  will  entitle 
him  to  a  chance  at  a  drawing  for  certain  prizes, 
to  be  given  away  by  the  publishers  of  the 
newspaper  to  the  holders  of  the  fortunate  tick- 
ets, is  a  lottery,  and  it  is  immaterial  that  each 
ticket  holder  is  presumed  to  get  the  worth  of 
his  money  in  a  subscription  to  the  newspaper. 
U.  S.  v.  Wallis.  58  Fed.  Rep.  942;  Stale  v. 
Mumford,  73  Mo.  647,  39  Am.  Rep.  532. 

Selling  Pens  with  Prizes.  —  The  defendant 
was  engaged  in  selling  pens  upon  the  streets. 
When  he  had  collected  a  crowd,  he  placed  a 
fifty-dollar  bill  in  an  envelope,  a  number  of  ten 
and  five-dollar  bills  in  other  envelopes,  and  a 
quantity  of  one-dollar  bills  in  still  others. 
"With  these  he  placed  a  number  of  blanks 
equal  to  the  total  number  of  envelopes  con- 
taining money.  To  any  one  buying  a  box  of 
pens  and  paying  a  dollar  or  more  he  gave  a 
certain  number  of  the  envelopes,  which  might 
or  might  not  contain  prizes.  He  claimed  to  be 
merely  selling  pens  and  distributing  money  to 
advertise  his  wares.  It  was  held,  neverthe- 
less, that  he  was  engaged  in  a  criminal  lottery. 
Reg.  v.  Parker,  9  Manitoba  203. 

Enterprises  Called  "  Gift  Enterprises,"  but  dif- 
fering in  nothing  from  an  ordinary  lottery  ex- 
cept that  a  loser  receives  in  place  of  a  blank 
some  article  of  small  value,  as  a  postal  card, 
is  a  lottery.  Randle  v.  State,  42  Tex.  580. 
See  also  State  v.  Bryant,  74  N.  Car.  207,  where 
the  scheme  denounced  was  called  a  "  gift  en- 
terprise," though  apparently  the  winners  re- 
ceived money  and  the  losers  blanks. 
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comes  within  the  statutory  prohibition  against  lotteries,  the  authorities  are 
not  uniform.1 

Selling  Prize  Packages.  —  Selling  packages  of  candy,  tea,  or  other  merchandise 
which  contain  prizes  of  unequal  value,  or  contain  tickets  that  may  or  may  not 
entitle  the  holders  to  prizes,  is  conducting  a  lottery.2 

Bonds  Issued  in  Connection  with  Lotteries,  —  When  bonds  are  issued,  by  either  a 
government,  a  municipality,  or  a  private  corporation,  under  a  scheme  by 
which,  to  facilitate  the  sale  of  the  bonds,  the  holders  thereof  are  entitled  to  a 
chance  at  certain  prizes  to  be  distributed  among  such  holders,  the  enterprise 
is  a  lottery,  and  the  bonds  are  lottery  tickets  within  the  statutes  directed 
against  lotteries.3 

Lotteries  to  Dispose  of  Real  Estate.  —  Schemes  to  assist  in  the  sale  of  real  estate 
by  dividing  the  land  into  parcels  and  disposing  of  them  among  a  number  of 
persons  by  lot  so  that  some  get  more  valuable  parcels  than  others,4  or  some 
receive  in  addition  to  the  parcels  paid  for  a  "  prize  lot,"  5  or  some  pay  more 


1.  Pool  Selling  on  Horse  Races  Held  to  Be  Lot- 
tery.—  In  Boyland  v.  Stale,  69  Md.  511,  the 
scheme  was  called  a  "horse  combination,"  but 
it  appears  in  fact  to  have  been  a  mere  lottery,  the 
purchaser  not  knowing  whether  the  numbers 
on  her  tickets  represented  the  numbers  in  a 
horse  race  or  not. 

In  State  v.  Lovell,  39  N.  J.  L.  458,  pool 
selling  was  held  to  be  a  lottery  because  in  fact 
chance  controls  the  result  of  the  race,  and 
there  is  no  room  for  skill  on  the  part  of  the 
ticket  purchaser,  and  because  there  is  an  ad- 
ditional element  of  chance  determining  how 
much  the  winner  is  to  gain.  "  That  element 
in  the  'auction  pool'  depends  upon  how  much 
others  may  bet  against  him,  and  in  the  'French 
pool  '  and  'combination  pool'  upon  how  many 
others  may  bet  against  him  and  how  many 
others  may  bet  as  he  does."  To  the  same 
effect  is  Irving  v.  Britton,  (C.  PI.  Gen.  T.)  8 
Misc.  (N.  Y.)  201. 

Other  Case3  Hold  that  Pool  Selling  on  Horse 
Races  Is  Not  a  Lottery,  because  the  contest  is 
not  one  of  chance.  People  v.  Reilly,  50 
Mich.  384,  45  Am.  Rep.  47,  explained 'in  People 
v.  Elliott,  74  Mich.  264,  16  Am.  St.  Rep.  643; 
Reilly  v.  Gray,  77  Hun  (N.  Y.)  402,  approved  in 
People  v.  Fallon,  152  N.  Y.  12,  57  Am.  St.  Rep. 
492;  Brennan  v.  Brighton  Beach  Racing 
Assoc.,  56  Hun  (N.  Y.)  1S8,  24  Abb.  N.  Cas. 
(N.  Y.)  305.  See  also  as  to  New  York  cases 
the  title  Gambling  Contracts,  vol.  14,  p.  603, 
note  3,  p.  615,  note. 

2.  Sale  of  Prize  Packages  —  Lottery  —  England. 
—  Hunt  v.  Williams,  52  j.  P.  821  (set  out 
under  Gambling  Contracts,  vol.  14,  p.  601, 
note  1). 

Louisiana.  —  State  v.  Boneil,  42  La.  Ann. 
1110,  1207,  21  Am.  St.  Rep.  413. 

New  York.  —  Hull  v.  Ruggles,  56  N.  Y.  424, 
affirming  65  Barb.  (N.  Y.)  432  (set  out  unl 
der  Gambling  Contracts,  vol.  14,  p.  600, 
note  1). 

North  Carolina.  —  State  v.  Lumsden,  89  N. 
Car.  572. 

Pennsylvania.  —  Com.  v.  Sheriff,  10  Phila. 
(Pa.)  203,  31  Leg.  Int.  (Pa.)  33. 

Tennessee.  —  Eubanks  v.  State,  3  Heisk. 
(Tenn.)  488. 

Texas.  —  Holoman  v.  State,  2  Tex.  App.  610, 
28  Am.  Rep.  439. 

3.  Bonds  Issued  by  the  Austrian  Government, 


with  lottery  features,  as  described  in  the  text, 
have  been  held  to  be  lottery  tickets.  Horner  v. 
U.  S.,  147  U.  S.  449;  U.  S.  v.  Politzer,  59  Fed. 
Rep.  273;  Ballock  v.  State,  73  Md.  I,  25  Am. 
St.  Rep.  559.  Contra,  Kohn  v.  Koehler,  96  N. 
Y.  362,  48  Am.  Rep.  628,  reversing  21  Hun  (N. 
Y.)  466  (set  out  under  the  title  Gambling  Con- 
tracts, vol.  14,  p.  600,  note  1). 

Municipal  Bonds.  —  U.  S.  v.  Politzer,  59  Fed. 
Rep.  273;  U.  S.  v.  Zeisler,  30  Fed.  Rep.  499; 
Exp.  Shorbert,  70  Cal.  632,  59  Am.  Rep.  432, 
follotving  Kohn  v.  Koehler,  96  N.  Y.  362,  48 
Am.  Rep.  628. 

Corporate  Bonds.  —  Sykes  v.  Beadon,  n  Ch. 
D.  170;  MacDonald  v.  U.  S.,  24  U.  S.  App.  25, 
63  Fed.  Rep.  426,  affirming  59  Fed.  Rep.  563; 
Dorzbacher  v.  Steinman,  Daily  Reg.  (N.  Y.) 
March  30,  1886;  McLanahan  v.  Mott,  73  Hun 
(N.  Y.)  131. 

Constitutionality  of  Enforcement  as  Against 
Foreign  Country  or  Sister  State.  —  Acts  prohib- 
iting the  sale  of  lottery  tickets  may  be  enforced 
against  bonds  with  lottery  features,  issued  by 
a  foreign  country  or  sister  state,  under  the 
police  power  of  the  government  prohibiting 
such  sales,  without  violating  any  right  of  the 
foreign  government  or  sister  state.  Horner 
v.  U.  S.,  147  U.  S.  461;  Cohen  v.  Virginia,  6 
Wheat.  (U.  S.)  264;  U.  S.  v.  Zeisler,  30  Fed. 
Rep.  499;  Ballock  v.  State,  73  Md.  1,  25  Am. 
St.  Rep.  559;  Kohn  v.  Koehler,  21  Hun  (N. 
Y.)  466,  reversed  on  another  point  96  N.  Y.  362, 
48  Am,  Rep.  628.  See  also  the  title  Police 
Power. 

4.  Lotteries  of  Real  Estate.  —  Ridgeway  v. 
Underwood,  4  Wash.  (U.  S.)  129;  Paulk  v. 
Jasper  Land  Co.,  116  Ala.  178;  Den  v.  Shot- 
well,  23  N.  J.  L.  465;  Seidenbender  v.  Charles, 
4  S.  &  R.  (Pa.)  151,  8  Am.  Dec.  682;  Cronyn 
v.  Widder,  16  U.  C.  Q.  B.  356.  See  also 
Swain  v.  Bussell,  10  Ind.  438;  Hooker  v.  De 
Palos,  28  Ohio  St.  251;  Allebach  v.  Godshalk, 
116  Pa.  St.  329;  Allebach  v.  Hunsicker,  132 
Pa.  St.  349;  Power  v.  Canniff,  18  U.  C.  Q.  B. 
403;  Mewburn  v.  Street,  21  U.  C.  Q.  B.  306. 
And  see  the  title  Gambling  Contracts,  vol. 
14,  p.  583,  note.  Compare  La  Societe  de  Con- 
struction v.  Villeneuve,  2T  L.  C.  J.  309. 

5.  Chance  of  Drawing  Prize  Lot  Part  of  Pur- 
chase. —  U.S.  v.  Olney,  1  Abb.  (U.  S.)  275, 
Deady  (U.  S.)46i;  Lynch  v.  Rosenthal,  144 
Ind.  86,  55  Am.  St.  Rep.  168. 
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money  than  others,  the  price  being  paid  in  instalments  at  stated  intervals, 
when  a  drawing  is  had  and  the  person  drawing  a  parcel  ceases  his  payments,1 
are  held  to  be  lotteries.  But  where  neither  the  value  of  the  parcel  nor  the 
amount  to  be  paid  therefor  is  determined  by  chance,  and  none  of  the  parcels 
is  worth  more  than  the  price  charged,  the  fact  that  they  may  be  distributed 
among  the  subscribers  by  lot  is  insufficient  to  constitute  the  transaction  a 
lottery.2 

Certain  Miscellaneous  Games  held  to  be  lotteries  or  the  reverse  are  collected  in 

the  note.3 

III.  Constitutional  Provisions,  Statutes,  and  Ordinances  Against  Lot- 
teries —  1.  Prohibition  by  Constitution,  Statute,  or  Ordinance  —  a.  In  General 
—  Constitution  or  statute.  —  In  most  of  the  states  there  are  constitutional  provi- 
sions prohibiting  lotteries  and  sometimes  the  sale  of  lottery  tickets  also.4  In 
England,5  Canada,6  and  all  the   states  of   the  United  States  with  one 


1.  Amount  to  Be  Paid  for  Lots  Determined  by 
Chance.  —  Branham  v.  Stallings,  21  Colo.  21  r, 
52  Am.  St.  Rep.  213;  Guenther  v.  Devvein,  11 
Iowa  133;  Marshall  v.  Piatt,  8  U.  C.  C.  P.  189. 

2.  Neither  Price  nor  Value  of  Lot  Dependent  on 
Chance.  —  See  the  title  Gambling  Contracts, 
vol.  14.,  p.  583,  note  2;  p.  601,  note  2. 

3.  Games  and  Devices  Held  to  Be  Lotteries.  — 
Bolito  is  a  lottery.  Bueno  v.  State,  40  Fla. 
160. 

A  Cheap-john  Board  or  "  wheel  "  is  a  lottery. 
Barry  v.  State,  39  Tex.  Crim.  240.  See  also 
Buckalew  v.  State,  62  Ala.  334,  34  Am.  Rep. 
22,  and  infra,  this  note,  the  paragraph  Wheels 
or  Disks. 

Che  Fa,  a  game  by  which  marked  words 
are  collected  and  stakes  are  received  for  the 
players  and  a  return  is  made  10  a  player  if  he 
wins  a  prize,  is  a  lottery.  Reg.  v.  Kaka,  8 
Hawaii  305. 

Dice  Throwing.  —  A  game  in  which  a  person 
pays  a  specified  sum  for  the  pri  vilege  of  throw- 
ing dice  which  may  entitle  him  to  a  prize  is  a 
lottery.    Fleming  v.  Bills,  3  Oregon  286. 

Pak  Kap  Pio,  or  "  Pakapio,"  a  game  the 
name  of  which  is  translated  "  Dove  Lottery," 
is  prohibited  by  the  statute  against  lotteries. 
Rex  v.  Yeong  Ting,  6  Hawaii  576;  Rex  v.  hum 
Hung,  7  Hawaii  344. 

A  Missing-word  Competition  is  a  lottery. 
Barclay  v.  Pearson,  (1893)  2  Ch.  154.  See  also 
the  title  Gambling  Contracts,  vol.  14,  p.  602. 

The  Policy  or  Envelope  Game  may  be  found 
by  a  jury  to  be  a  lottery.  Com.  v.  Wright,  137 
Mass.  250,  50  Am.  Rep.  306  (set  out  under 
Bet  —  Betting,  vol.  4,  p.  7,  note).  See  also 
Dunn  v.  People,  40  111.  465;  State  v.  Bryant, 
74  N.  Car.  207;  and  supra,  this  section,  the 
paragraph  Policy. 

Slot  Machine.  —  A  nickel-in-the-slot  machine 
is  a  device  "  for  the  hazarding  of  money  or 
other  val  liable  thing,"  Kolshorn  z.  Slate,  97 
Ga.  343;  and  has  been  held  to  be  a  lottery, 
Prendergast  v.  State,  (Tex.  Crim.  App.  1899) 
57  S.  W.  Rep.  850. 

Persons  engaging  in  the  operation  of  a  slot 
machine  where  the  prize  given  is  money  or 
merchandise  conduct  a  lottery.  New  Orleans 
v.  Collins,  52  La.  Ann.  973.  See  also  Loiseau 
v.  State,  114  Ala.  34,  62  Am.  St.  Rep.  84. 

Wheels  or  Disks,  made  to  revolve,  or  in  con- 
nection with  which  an  index  is  made  to  re- 
volve, and  so  arranged  that  a  person  paving  a 
sum  of  money  is  entitled  to  nothing  or  to  a 


prize  in  money  or  merchandise,  according  to 
the  position  ot  the  disk  or  index  on  stopping, 
are  prohibited  by  a  statute  against  lotteries 
and  devices  of  like  kind.  Chavannah  v.  State, 
49  Ala.  396;  Buckalew  v.  State,  62  Ala.  334,  34 
Am.  Rep.  22;  Reeves  v.  State,  105  Ala.  120. 

Games  and  Devices  Held  Not  to  Be  Lotteries.  — 
Keno  is  not  a  lottery.  U.  S.  v.  Hornibrook, 
2  Dill.  (U.  S.)  229;  Eslava  v.  Slate,  44  Ala.  406. 
And  see  Keno,  vol.  18,  p.  58,  and  references 
there  given. 

Voting  the  A-ciard  of  Piizes  at  church  fairs 
and  similar  institutions  to  the  person  in  whose 
name  the  largest  amount  of  money  is  con- 
tributed in  the  purchase  of  tickets  is  not  a  lot- 
tery. Dion  v.  St.  John  Baptiste  Soc,  82  Me. 
319- 

4.  Constitutional  Prohibitions.  —  See  1  Slim- 
son's  Am.  Stat.  Law,  £  426,  and  ih«  constitu- 
tions of  the  several  states. 

Act  Authorizing  Lotteries  Unconstitutional  in 
Such  States.  —  Loiseau  v.  State,  114  Ala.  34,  62 
Am.  St.  Rep.  84;  Irving  v.  Britton,  (C.  PI. 
Gen.  T.)  8  Misc.  (N.  Y.)  201;  Barry  v.  State, 
39  Tex.  Crim.  240;  Randle  v.  State,  42  Tex. 
580;  Seattle  v.  Chin  Let,  19  Wash.  38. 

The  Fact  that  the  Lottery  Is  Authorized  in  Aid 
of  a  Benevolent  Association  can  of  course  have 
no  curative  effect  upon  its  unconstitutionally. 
Ex  p.  Blanchard,  9  Nev.  101;  State  v.  Overton, 
16  Nev.  136. 

Provisions  Self-executing. —  In  several  states 
the  constitutional  provisions  against  lotteries 
are  self-execuling.  Bass  v.  Nashville,  Meigs 
(Tenn.)  421,  33  Am.  Dec.  154;  Seattle  v.  Chin 
Let,  19  Wash.  38.  For  the  reason  of  this  doc- 
trine, see  the  title  Constitutional  Law,  vol. 
6,  pp.  913,  914. 

5.  English  Statutes.  —  The  principal  English 
statutes  are  10  and  n  Wm.  III.,  c.  17,  and  42 
Geo.  III.,  c.  119.  See  1  Russ.  on  Crimes  (9th 
Am.  ed.)  453.  A  full  account  of  all  the  stat- 
utes may  be  found  in  Coldridge  and  Hawks- 
ford  on  Gambling  319.  See  also  Reg.  v. 
Harris,  10  Cox  C.  C.  352;  Reg.  v.  Crawshaw, 
Bell  C.  C.  303,  30  L.  J.  M.  C.  58,  3  L.  T.  N. 
S.  51,  9  W.  R.  68,  8  Cox  C.  C.  375:  Sykes  v. 
Beadon,  11  Ch.  D.  170. 

6.  In  Canada  the  English  statute  of  12  Geo. 
II.,  c.  28,  is  in  force.  See  Crony n  v.  Widder. 
16  U.  C.  Q.  B.  356;  Mewburn  v.  Street,  21  U. 
C.  Q.  B.  306.  See  also  as  to  the  legislation 
against  lotteries,  Brault  v.  St.  Jean-Baptiste 
Assoc.,  4  Can.  Cr.  Cas.  2S4. 
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exception,1  lotteries  and  various  transactions  connected  with  lotteries  are 
prohibited  by  statute.2 

Ordinance.  —  Besides  those  inhibitions  against  lotteries  contained,  as  has 
been  seen,  in  the  organic  or  statutory  laws,  or  in  both,  of  many  states, 


In  the  Dominion,  provincial  legislatures  have 
no  power  to  authorize  the  running  of  lotteries. 
Brault  v.  St.  Jean  Baptiste  Assoc.,  4  Can.  C. 
C.  284.  The  federal  Parliament  has  complete 
authority  in  such  case.  La  Reine  v.  Harper, 
1  Quebec  Super.  Ct.  327.  See  also  the  title 
Dominion  of  Canada,  vol.  10,  pp.  92,  rn. 

1.  Statutes  Permitting  Lotteries  under  License. 
—  Rev.  Stat.  Del.  (1893),  pp.  396-398,  959.  So 
formerly  in  Montana.  See  Territory  v.  Har- 
ris, 8  Mont.  140.  But  compare  Pen.  Code 
Mont.  (1895),  §  ^oetseq. 

Selling  Tickets  Without  a  License  is  penal  in 
Delaware.  Gregory  v.  Bailey,  4  Harr.  (Del.) 
256 

2.  State  Statutes  Prohibiting  Lotteries  —  Ala- 
bama. —  Salomon  v.  State,  27  Ala.  26,  28  Ala. 
83;  Marks  v.  State,  45  Ala.  38;  Keipp  v.  State, 
49  Ala.  337;  Chavanah  v.  State,  49  Ala.  396; 
Boyd  v.  State,  53  Ala.  601,  affirmed  94  U.  S. 
645;  Buckalew  v.  State,  62  Ala.  334,  34  Am. 
Rep.  22;  Exp.  Hawkins,  89  Ala.  103;  Reeves 
v.  State,  105  Ala.  120;  Loiseau  v.  Slate,  114 
Ala.  34,  62  Am.  St.  Rep.  84. 

Arkansas.  — Jeffries  v.  State,  61  Ark.  308. 

California.  —  Ex  p.  Smith,  40  Cal.  419. 

Connecticut.  —  State  v.  Sykes,  28  Conn.  225. 

Florida.  —  Bueno  v.  State,  40  Fla.  160;  Smith 
v.  State,  40  Fla.  203. 

Georgia.  —  Wilson  v.  State,  67  Ga.  658;  Evans 
v.  State,  68  Ga.  826;  Henderson  v.  State,  95  Ga. 
326;  Cunneen  v.  State,  95  Ga.  330;  Kolshorn  v. 
State,  97  Ga.  343. 

Hawaii.  —  Rex  v.  Ah  Lee,  5  Hawaii  545; 
Rex  v.  Yeong  Ting,  6  Hawaii  576;  Reg.  v. 
Kaka,  8  Hawaii  305. 

Illinois.  —  Dunn  v.  People,  40  111.  465; 
Thomas  v.  People,  59  111.  160. 

Indiana.  —  Whitney  v.  State,  10  Ind.  404; 
Crews  v.  State,  38  Ind.  28;  States.  Woodward, 
89  Ind.  no,  46  Am.  Rep.  160;  Hudelson  v. 
State,  94  Ind.  426  48  Am.  Rep.  171;  Trout  v. 
Slate,  in  Ind.  499;  Watson  v.  State,  ill  Ind. 
599- 

Iowa.  —  Gunther  v.  Dewein,  11  Iowa  133. 

Kansas. — State  v.  Kansas  Mercantile  Assoc., 
45  Kan.  351,  23  Am.  St.  Rep.  727;  Matter  of 
Smith,  54  Kan.  703. 

Kentucky.  —  Com.  v.  Bierman,  13  Bush(Ky.) 
345;  Miller  v.  Com..  13  Bush  (Ky.)  731;  Com. 
v.  Bull,  13  Bush  (Ky.)  656. 

Louisiana.  —  State  v.  Boneil,  42  La.  Ann. 
1110,  21  Am.  St.  Rep.  413;  Slate  v.  Boneil,  42 
La.  Ann.  1207;  State  v.  Voss,  49  La.  Ann.  444. 

Maine.  —  State  v.  Willis,  78  Me.  70. 

Maryland. — Smith  v.  Stale,  68  Md.  168; 
Dorbert  v.  State.  68  Md.  209;  Boyland  v.  Slate,' 
69  Md.  511;  Ballock  v.  State,  73  Md.  1,  25  Am! 
St.  Rep.  559;  Long  v.  State,  73  Md.  527,  25 
Am.  St.  Rep.  606;  Ford  v.  State,  85  Md.  465,  60 
Am.  St.  Rep.  337. 

Massachusetts.  —  Com.  v.  Clapp,  5  Pick. 
(Mass.)  41;  Com.  v.  Hooper,  5  Pick.  (Mass.) 
42;  Com.  v.  Lang,  14  Pick.  (Mass.)  76;  Com. 
v.  Eaton.  15  Pick.  (Mass.)  273;  Com.  v.  Dana, 
a  Met.  (Mass.)  329;  Com.  v.  Harris,  13  Allen 
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(Mass.)  534;  Com.  v.  Thacher,  97  Mass.  583, 
93  Am.  Dec.  125;  Com.  v.  Sullivan,  146  Mass. 
142;  Com.  v.  Brockway,  150  Mass.  322;  Com. 
v.  Gorman,  164  Mass.  549. 

Michigan.  —  People  v.  Elliott,  74  Mich.  264, 
16  Am.  St.  Rep.  640. 

Minnesota.  —  State  v.  Moren,  48  Minn.  555. 

Mississippi.  —  Moore  v.  State,  48  Miss.  147, 
12  Am.  Rep.  367. 

A/issouri.  —  Freleigh  v.  State,  8  Mo.  606; 
Stale  v.  Kennon,  21  Mo.  262;  Slate  v.  Wood- 
ward, 21  Mo.  265;  State  v.  Mumford,  73  Mo. 
647,  39  Am.  Rep.  532;  State  v.  Pomeroy,  130 
Mo.  489;  State  v.  Ochsner,  9  Mo.  App.  216; 
State  v.  Yoke,  9  Mo.  App.  582;  Slate  v.  Roth- 
schild, 19  Mo.  App.  137;  State  v.  Norman,  44 
Mo.  App.  306;  State  v.  Harmon,  60  Mo.  App.  48. 

Nevada.  —  Ex  p.  Blanchard,  9  Nev.  101 ;  State 
v.  Overton,  16  Nev.  136. 

New  Hampshire.  —  State  v.  Follet,  6  N.  H. 
53;  State  v.  Clarke,  33  N.  H.  329,  66  Am.  Dec. 
723;  State  v.  Moore,  63  N.  H.  9,  56  Am.  Rep. 
478;  State  v.  Martin,  68  N.  H.  463. 

New  Jersey.  —  Stale  v.  Shorts,  32  N.  J.  L. 
398,  90  Am.  Dec.  668;  State  v.  Lovell,  39  N.  J. 
L.  458;  State  v.  Collins,  63  N.  J.  L.  316. 

New  York.  — Charles  v.  People,  1  N.  Y.  180; 
People  v.  American  Art  Union,  7  N.  Y.  240; 
People  v.  Noelke,  94  N.  Y.  137,  1  N.  Y.  Crim. 
495.  affirming  (Supm.  Ct.  Gen.  T.)  1  N.  Y. 
Crim.  252;  People  v.  Borges,  (N.  Y.  Gen.  Sess.) 
6  Abb.  Pr.  (N.  Y.)  132;  People  v.  Warner,  4 
Barb.  (N."  Y.)  314;  People  v.  Runge,  (Supm. 
Ct.  Gen.  T.)  3  N.  Y.  Crim.  85;  People  v.  Emer- 
son, (Supm.  Ct  )  6  N.  Y.  Crim.  157;  Pickett 
v.  People,  8  Hun  (N.  Y.)  83;  Hart  v.  People, 
26  Hun  (N.  Y.)396;  People  v.  England,  27  Hun 
(N.  Y.)  139;  Dunn  v.  People,  27  Hun  (N.  Y.) 
272;  People  v.  Dewey,  58  Hun  (N.  Y.)  602,  n 
N.  Y.  Supp.  602;  People  v.  Jones,  89  H  un  (N.  Y.) 
12;  Peoples.  Sturdevant,  23  Wend.  (N.  Y.)4i8. 

North  Carolina.  —  State  v.  Krebs,  64  N.  Car. 
604;  State  v.  Bryant,  74  N.  Car.  207;  State  v. 
Lumsden,  89  N.  Car.  572. 

Ohio.  —  Ginandt  v.  State,  3  Ohio  Dec.  400,  1 
Ohio  N.  P.  327. 

Oregon.  —  Fleming  v.  Bills,  3  Oregon  287; 
State  v.  Dougherty,  4  Oregon  200;  Ex  p. 
Kameta,  36  Oregon  251.  See  also  U.  S.  v. 
Olney,  1  Abb.  (U.  S.)  275  (Oregon  statute). 

Pennsylvania.  —  Com.  v.  Gillespie,  7  S.  &  R. 
(Pa.)  469,  10  Am.  Dec.  475;  Com.  v.  Mander- 
field,  8  Phila.  (Pa.)  459;  Com.  v.  Sheriff,  10 
Phila.  (Pa.)  203,  31  Leg.  Int.  (Pa.)  33. 

Tennessee.  —  State  v.  Smith,  2  Yerg  (Tenn.) 
272;  Bell  v.  State,  5  Sneed  (Tenn.)  509;  Eubanks 
v.  State,  3  Heisk.  (Tenn.)  488;  France  v.  State, 
6  Baxt.  (Tenn.)  478;  Daly  v.  Slate,  13  Lea 
(Tenn.)  233. 

Texas.  —  Randle  v  State,  42  Tex.  580;  Hol- 
oman  v.  Stale,  2  Tex.  App.  610,  28  Am.  Rep. 
439- 

Virginia.  —  Com.  v.  Chubb,  5  Rand.  (Va.) 
715;  Phalen  ».  Com.,  1  Rob.  (Va.)  773;  Justice 
v.  Com.,  81  Va.  209;  Dismal  Swamp  Canal 
Co.  v.  Com.,  8i  Va.  220;  Lawrence  v.  Com., 
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municipalities  have,  under  the  general  police  powers  conferred  by  their  char- 
ters, passed  ordinances  prohibiting  the  sale  of  lottery  tickets  or  the  doing  of 
other  aces  necessary  to  carrying  on  lotteries.1 

b.  Revocability  of  Lottery  Franchise  —  obligation  of  contract.  —  It  is 
now  settled  that  under  its  police  power  a  state  has  the  right  at  any  time  to 
make  the  carrying  on  of  a  lottery  business  a  criminal  offense,  and  that  such  a 
statute  operates  on  lottery  franchises  previously  granted,  as  well  as  on  compa- 
nies to  be  formed  in  the  future.*  A  number  of  cases,  generally  older  ones, 
however,  held  such  a  statute  to  be  an  impairment  of  the  obligation  of  con- 
tracts.3 Where  the  charter  has  been  granted  by  the  constitution,  the  legisla- 
ture cannot  repeal  or  modify  it.4 

2.  Classes  of  Statutes  Considered  —  a.  Postal  Laws  Intended  to  Suppress 
LOTTERIES. —  Congress,  in  order  to  suppress  lotteries,  has  passed  statutes  for- 
bidding the  employment  of  United  States  mails  for  the  sending  of  any  letter, 
postal  card,  or  circular  "concerning  any  lottery;"  5  forbidding  any  newspaper, 


86  Va.  573.  See  Temple  v.  Com.,  75  Va.  892 
(investigation  by  grand  jury  of  violation  of 
such  statute). 

A  Federal  Corporation  Cannot  Engage  in  the 
Lottery  Business  in  a  State. —  McLanahan  v. 
Mott,  73  Hun  (N.  Y  )  131. 

English  Statute  Making  Lotteries  Common 
Nuisances  Part  of  Common  Law  of  Nevada. — Exp. 
Blanchard,  9  Nev.  101  (stated  under  the  title 
Common  Law,  vol.  6,  p.  279,  note  1). 

1.  Prohibited  by  City  Ordinances  —  Alabama. 
—  Moses  v.  Mobile,  52  Ala.  198. 

California.  —  Matter  of  Wong  Hane,  108  Cal. 
680,  49  Am.  St.  Rep.  138. 

Kansas.  —  Davenport  v.  Ottawa,  54  Kan.  711. 

Louisiana.  —  State  v.  Boneil,  42  La.  Ann. 
mo,  21  Am.  St.  Rep.  413;  State  v.  Dobard,  45 
La.  Ann.  1412;  Slate  v.  Voss,  49  La.  Ann.  444; 
State  v.  Populus,  49  La.  Ann.  1606;  New 
Orleans  v.  Collins,  52  La.  Ann.  973. 

Michigan.  —  People  v.  Hess,  85  Mich.  128. 

Oregon.  —  Ex  p.  Kameta,  36  Oregon  251,  foU 
lowing  In  re  Lee  Tong,  18  Fed.  Rep.  253  (stated 
under  the  title  Gaming,  vol.  14,  p.  667,  note  1). 

Pennsylvania .  —  Com.  v.  Sheriff,  10  Phila. 
(Pa.)  203,  31  Leg.  Int.  (Pa.)  33. 

The  Constitutionality  of  Such  Ordinances  has 
been  uniformly  upheld  (unless  they  are  invalid 
for  some  other  reason)  as  a  proper  exercise  of 
police  power  by  the  municipality  under  its 
charter.  Moses  v.  Mobile,  52  Ala.  198;  State 
v.  Dobard,  45  La.  Ann.  1412;  State  v.  Voss,  49 
La.  Ann.  444;  State  v.  Populus,  49  La.  Ann. 
1606.    See  also  the  title  Police  Power. 

Conviction  under  Ordinance  No  Bar  to  Prosecu- 
tion by  State. —  Bueno  v.  State,  40  Fla.  160. 
See  also  the  title  Jeopardy,  vol.  17,  p.  605. 

2.  Lottery  Franchises  May  Be  Repealed  at  Will 
of  Legislature —  United  Stales.  —  Stone  v.  Mis- 
sissippi, 101  U.  S.  814. 

Indiana.  — Slate  v.  Woodward,  89  Ind.  no, 
46  Am.  Rep.  160,  overruling  Kellum  v.  State, 
66  Ind.  588,  cited  in  the  next  note. 

Kentucky.  —  Com.  v.  Douglass,  100  Ky.  116. 

Mississippi.  —  Mississippi  Soc,  etc.,  v.  Mus- 
grove,  44  Miss.  820,  7  Am.  Rep.  723;  Moore  v. 
State,  48  Miss.  149,  12  Am.  Rep.  367. 

Missouri.  —  Freleigh  v.  State,  8  Mo.  606. 

New  York.  —  See  People  v.  Noelke,  94  N. 
Y.  137,  46  Am.  Rep.  128. 

North  Carolina.  —  State  v.  Morris,  77  N.  Car. 
512. 


Texas.  — Randle  v.  State,  42  Tex.  580. 
Virginia.  —  Phalen  v.  Com.,  1  Rob.  (Va.) 
771;   Justice   v.  Com.,  81  Va.  209;  Dismal 
Swamp  Canal  Co.  v.  Com.,  81  Va.  220. 

See  also  the  title  Impairment  of  Obligation 
of  Contracts,  vol.  15,  p.  1042. 

It  Makes  No  Difference  that  Pecuniary  Interests 
Have  Been  Acquired  under  and  by  Virtue  of  Such 
Franchise. — Douglas  v.  Kentucky,  168  U.  S.  488. 

3.  Such  Statutes  Impair  Obligations  of  Contracts 
—  United  States.  —  Louisiana  State  Lottery  Co. 
v.  Fitzpatrick,  3  Woods  (U.  S.)  222. 

Alabama.  —  Broadbent  v.  Tuskaloosa  Scien- 
tific, etc.,  Assoc.,  45  Ala.  170. 

Delaware.  —  See  Stale  v.  Phalen,  3  Harr. 
(Del.)  441. 

Indiana.  — Kellum  v.  State,  66  Ind.  588. 
Kentucky.  —  Gregory  v.  Shelby  College,  2 
Met.  (Ky.)  589. 

Missouri. —  State  v.  Hawthorn,  9  Mo.  389; 
Morrow  v.  State,  12  Mo.  280;  State  v.  Morrow, 
26  Mo.  141;  Slate  v.  Miller,  50  Mo.  129,  66  Mo. 
328.  In  all  these  cases  the  contract  was  be- 
tween an  existing  corporation  and  the  state  or 
an  agency  thereof,  and  it  was  held  lhat  such 
contract  was  under  the  protection  of  the  im- 
pairment clause  of  the  constitution. 

4.  Legislature  Powerless  to  Repeal  Charter 
Granted  by  Constitution.  —  New  Orleans  v. 
Houston,  119  U.  S.  265;  Douglas  v.  Kentucky, 
168  U.  S.  497. 

5.  Postal  Laws  Directed  Against  Lotteries.  — 
Rev.  Stat.  U.  S.,  §  3894,  amended 2b  U.  S.  Slat, 
at  L.  465,  c.  908,  §  i;  U.  S.  v.  Zeisler,  30  Fed. 
Rep.  499;  U.  S.  v.  Bailey,  47  Fed.  Rep.  117; 
U  S.  v.  MacDonald,  65  Fed.  Rep.  486;  U.  S. 
v.  Fulkerson,  74  Fed.  Rep.  619,  631.  See  also 
the  title  Postal  Laws. 

The  Statute  Is  Constitutional.  —  In  re  Rapier, 
143  U.  S.  110;  Horner  v.  U.  S.,  143  U.  S.  207. 

Letter  and  Circular  Distinguished.  —  See  U.  S. 
v.  Noelke,  17  Blatchf.  (U.  S.)  556,  1  Fed.  Rep. 
426,  and  see  Circular,  vol.  6,  p.  n,  note  5. 

Circulars  Sent  in  Answer  to  Decoy  Letter  —  No 
Defense.  —  U.  S.  v.  Moore,  19  Fed.  Rep.  39. 
See  also  U.  S.  v.  Duff,  19  Blatchf.  (U.  S.)  9; 
People  v.  Noelke,  94  N.  Y.  137,  46  Am.  Rep. 
128;  and  the  title  Decoy  Letters,  vol.  9,  p.  17. 

"  Three  Somewhat  Different  Offenses  Are  Created 
by  the  Section  above  quoted:    (1)  Knowingly 
depositing,  or  causing  to  be  deposited,  such 
forbidden  matterin  the  mails;  (2)  sendingsuch 
594  Volume  XIX. 


Constitutional  Provisions,  etc., 


LOTTERIES. 


Against  Lotteries. 


circular,  pamphlet,  or  publication  of  any  kind  containing  any  advertisement  of  a 
lottery  to  be  carried  in  the  mails; 1  directing  that  the  Postmaster-General  may 
make  an  order  providing  that  registered  letters  to  any  person  engaged  in  con- 
ducting a  lottery  shall  be  returned  to  the  postmaster  at  the  office  where  they 
were  originally  mailed;2  giving  to  the  Postmaster-General  authority  to  forbid 
the  payment  of  money  orders  in  favor  of  lotteries;3  and  forbidding  the  trans- 
portation from  any  foreign  country  or  from  one  state  to  another  in  the  United 
States  of  any  paper,  certificate,  or  instrument  purporting  to  represent  a  ticket 
in  a  lottery,  and  making  penal  the  sending  into  the  United  States  or  between 
the  several  states  of  any  lottery  advertisement.4 

b.  Statutes  Making  Advertisements  of  Lotteries  Unlawful.  — 
There  are  in  many  of  the  United  Stales  and  in  England  statutes  making  the 
advertising  of  the  place  or  time  when  any  lottery  drawing  will  occur  a  criminal 
offense.5     These  statutes  have  generally  been  construed  to  embrace  the 


matter  or  causing  it  to  be  sent  by  mail;  (3) 
knowingly  causing  such  matter  to  be  delivered 
by  mail."    U.  S  v.  Horner,  44  Fed.  Rep.  678. 

Where  Offense  Is  Committed.  —  The  first  two 
of  the  offenses  distinguished  in  the  last  para- 
graph of  this  note  are  held  to  be  complete 
where  the  letters  are  mailed;  the  last  is  com- 
plete only  when  and  where  the  delivery  is 
effected.  It  follows  that  a  slatute  authorizing 
the  trial  of  all  these  offenses  either  in  the  dis- 
trict where  the  circulars,  etc.,  were  mailed  or  in 
that  where  they  were  received  is  void  under 
Const.  U.  S.,  art.  3,§  2,  providing  for  a  trial  in 
the  state  where  tiie  crime  was  committed,  and 
under  the  Sixth  Amendment  to  the  Constitu- 
tion, providing  for  a  trial  in  the  state  and  dis- 
trict where  the  crime  was  committed.  Horner 
v.  U.  S.,  143  U.  S.  207,  affirming  44  Fed.  Rep. 
677;  U.  S.  v.  Conrad,  59  Fed.  Rep.  458. 

A  Canada  Case  Is  to  the  Same  Effect  where  the 
offense  is  "  to  post  for  transmission  or  delivery 
by  or  through  the  post  "  any  lottery  circular, 
etc.,  and  the  crime  is  complete  though  it  is 
posted  to  an  address  in  the  United  States. 
Reg.  v.  McKay,  28  N.  Bruns.  564. 

A  Lottery  Ticket  Is  Not  a  Letter  within  this 
statute,  t>ut  a  ticket  containing  on  its  back  a 
list  of  all  prizes  in  the  lottery  is  a  circular.  U. 
S.  v.  Clark,  22  Fed.  Rep.  708. 

Ordering  a  Lottery  Ticket  by  Letter  is  not  with- 
in the  statute,  which  must  be  construed  not 
literally,  but  with  reference  to  the  evil  to  be 
suppressed.  It  is  directed  against  letters  and 
circulars  sent  out  by  lottery  dealers.  U.  S.  v. 
Mason,  22  Fed.  Rep.  707. 

Sending  a  Letter  Toward  the  Post  Office  is  not 
sending  a  letter  "  to  be  conveyed  by  mail  in 
violation  of  "this  statute.  U.  S.  v.  Dauphin, 
20  Fed.  Rep.  625. 

Evidence  Other  than  the  Circulars  Themselves 
may  be  introduced,  upon  the  prosecution  of 
one  for  sending  lottery  circulars  through  the 
mails,  to  show  that  the  scheme  was  reallv  a 
lottery.  MacDonald  v.  U.  S.,  63  Fed.  Rep.  426, 
24  U.  S.  App.  25. 

1.  26  U.  S.  Stat,  at  L.  465,  c.  goS,  §  1. 
Prepayment  of  Postage  Need  Not  Be  Charged 

under  this  act.  U.  S.  v.  Lynch,  49  Fed.  Rep. 
851. 

2.  26  U.  S.  Slat,  at  L.  466  (Stat.  1890,  c.  908, 
§  2),  amending  Rev.  Stat.  U.  S.,  §  3929.  See 
also  28  U.  S.  Stat,  at  L.  964  (Stat.  1895,  c.  191, 
§4). 
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Constitutionality.  —  This  section  is  constitu- 
tional and  the  court  cannot  enjoin  such  an 
order.  Enterprise  Sav.  Assoc.  v,  Zumsiein,  37 
U.  S.  App.  71,  67  Fed.  Rep.  1000;  Dauphin  v. 
Key,  MacArthur  &  M.  (D.  C.)  203. 

3.  26  U.  S.  Stat,  at  L.  466  (Stat.  1890,  c.  908, 
§  3),  amending  Rev.  Stat.  U.  S.,  §  4041. 

The  Constitutionality  of  this  provision  has 
been  affirmed.  Dauphin  v.  Key,  MacArthur  & 
M.  (D.  C.)  203. 

4.  28  U.  S.  Stat,  at  L.  963  (Stat.  1895,  c.  191, 
§  I)- 

Carrying  Tickets  Between  State  and  Territory 
Held  Not  Illegal  under  This  Statute.  —  U.  S.  v. 

Ames,  95  Fed.  Rep.  453. 

Where  Lottery  Has  Already  Been  Drawn.  — 
When  a  lottery  has  already  been  drawn,  the 
carrying  of  papers  and  cash  by  messengers 
from  one  state  to  another  does  not  infringe 
the  statute.    France  v.  U.  S.,  164  U.  S.  676. 

5.  Statutes  Making  Advertising  of  Lottery  Un- 
lawful —  England.  —  Macnee  v.  Persian  In- 
vest. Corp.,  44  Ch.  D.  306. 

Connecticut.  —  State  v.  Sykes,  28  Conn.  225. 

Indiana.- — Lohman  v.  State,  81  Ind.  15; 
Hudelson  v.  State,  94  1  nd.  426,  48  Am.  Rep.  171. 

Kentucky. —  Louisville  Courier-Journal  Co. 
v.  Com.,  92  Ky.  22. 

Louisiana.  —  State  v.  Voss,  49  La.  Ann.  444. 

Maine.  —  State  v.  Willis,  78  Me.  70. 

Massachusetts.  —  Com.  v.  Clapp,  5  Pick. 
(Mass.)4i;  Com.  v.  Hooper,  5  Pick.  (Mass.)  42 
(stated  under  Advertisements,  vol.  1,  p.  893, 
note);  Corn.  v.  Eaton,  15  Pick.  (Mass.)  273. 

Missouri.  —  State  v.  Kaub,  90  Mo.  196. 

New  Hampshire.  —  State  v.  Moore,  63  N.  H. 
9,  56  Am.  Rep.  478. 

New  York.  —  Charles^.  People,  1  N.  Y.  180, 
affirming  3  Den.  (N.  Y.)  212,  Hart  v.  People, 

26  Hun  (N.  Y.)  396;  People  v.  England,  27 
Hun  (N.  Y.)  139. 

Advertisement  of  Gift  Sale  Unlawful.  —  Hudel- 
son v.  State,  94  Ind.  426,  48  Am.  Rep.  171; 
State  v.  Willis,  78  Me.  70. 

Circulation  of  Paper  in  the  State  by  Procurement 
or  Intention  of  Defendant  Essential.  —  State  v. 
Willis,  78  Me.  70. 

Publication  of  Drawing  as  Matter  of  News  Not 
Within  Statute.  —  State  v.  Kaub,  90  Mo.  196. 

Liability  of  Stockholder  of  Paper  Depends  on  His 
Knowledge  of  Publication.  —  People  v.  England, 

27  Hun  (N.  Y.)  139.  But  see  Macnee  v. 
Persian  Invest.  Corp.,  44  Ch.  D.  315,  which 
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advertising  of  lotteries  to  be  drawn  in  another  state,  even  though  such  lottery 
is  lawful  in  the  state  of  its  domicil.1  Whether  the  advertisement  must  show 
where  tickets  may  be  obtained  within  the  state  is  a  matter  of  some  difference 
of  opinion,  where  the  statutes  are  silent  on  this  subject.3 

c.  Statutes  Forbidding  Sale  of  Tickets.  —  Statutes  generally  pro- 
hibit the  sale  or  furnishing  of  lottery  tickets  or  any  interest  in  a  lottery  to  any 
one,  and  make  the  offense  a  misdemeanor. 3 

d.  Statutes  Making  It  Unlawful  to  Have  Lottery  Tickets  or 
Slips  in  Possession.  —  Many  of  the  states  have  enacted  statutes  making  it 
a  crime  to  have  in  possession  lottery  tickets,  lists,  or  slips  of  lottery  drawings, 
and  providing  for  appropriate  punishment  of  such  possessor.4  Under  the 
majority  of  these  statutes  such  possession  is  made  either  prima  facie  or  con- 
clusive evidence  of  guilt,  because  showing  a  disposition  and  intention  to 
violate  or  evade  the  state  laws  for  the  suppression  of  lotteries;5  but  some  of 
them  make  the  proof  of  the  defendant's  guilty  knowledge  a  prerequisite  to 
his  conviction.0 


requires  some  active  interference  to  hold  a 
stockholder  liable. 

Construction  of  English  Statute.  —  An  English 
statute  (6  &  7  Wm.  IV.,  c.  66)  provided  among 
other  things  that  the  publication  of  "  any  ad- 
vertisement or  notice  concerning  or  in  any 
manner  relating  to  any  "  foreign  or  other  ille- 
gal lottery  in  Great  Britain  should  be  an 
offense.  It  was  held  that  the  prospectus  of  a 
company  which  had  acquired  a  concession  of 
the  exclusive  privilege  of  conducting  lotteries 
in  Persia,  stating  that  the  intended  operations 
of  the  company  would  be  conducted  upon  the 
lines  adopted  for  government  lotteries  in 
Europe,  and  that  "  at  least  five  issues  have  to 
be  made  annually  in  Persia,"  etc.,  was  not 
within  this  clause  of  the  act,  because  no  exist- 
ing lottery  was  described  and  there  was  no  in- 
vitation to  purchase  tickets,  and  because  it  was 
a  mere  stalement  of  facts,  such  as  would  have 
been  a  itatement  in  a  news  column  of  the 
newspaper.  Macnee  v.  Persian  Invest.  Corp., 
44  Ch.  D.  306. 

Connecticut  —  Proposal  to  Sell  or  Procure  Lottery 
Ticket  Was  Essential.  —  State  v.  Sykes,  28  Conn. 
225. 

1.  Advertisement  of  Lottery  Operating  Lawfully 
in  Another  State  Indictable.  —  State  v.  Sykes,  28 
Conn.  225:  Louisville  Courier-Journal  Co.  v. 
Com.,  92  Ky.  22;  State  v.  Moore,  63  N.  H.  9, 
56  Am.  Rep.  478;  Charles  v.  People,  1  N.  Y. 
180,  affirming  3  Den.  (N.  Y.)  212. 

2.  Whether  Advertisement  Must  Show  Where 
Tickets  Can  Be  Purchased  Within  State. —  In 
Kentucky  it  is  held  that  the  advertisement 
must  show  this  fact  in  order  to  bring  it  within 
the  statute.  Louisville  Courier-Journal  Co.  v. 
Com.,  92  Ky.  22. 

A  contrary  ruling  has  been  made  in  Massa- 
chusetts. Com.  v.  Clapp,  5  Pick.  (Mass.)  41; 
Com.  v.  Hoopei,  5  Pick.  (Mass.)  42. 

3.  See  the  various  codes  and  statutes. 

A  State  Statute  May  Prohibit  the  Sale  of  Tickets 
in  Foreign  Lotteries,  and  such  prohibition  is 
constitutional,  though  the  lotteries  may  be 
lawful  where  had.  Salomon  v.  State,  27  Ala. 
26;  Com.  v.  Dana,  2  Met.  (Mass.)  329;  People 
v.  Noelke,  94  N.  Y.  137,  46  Am.  Rep.  128; 
People  v.  Warner,  4  Barb.  (N.  Y.)  314;  People 
v.  Sturdevant,  23  Wend.  (N.  Y.)  418.  See  also 
the  titles  Foreign  Laws,  vol.  13,  p.  1054; 
Private  International  Law.   See  further,  as 


to  laws  prohibiting  sale  or  possession  with  in- 
tent to  sell,  State  v.  Scribner,  2  Gill  &  J.  (Md.) 
246. 

But  a  resale  within  the  state  of  the  ticket  of 
a  foreign  lottery,  by  a  person  who  has  no  in- 
terest in  the  lotiery  either  as  agent,  manager, 
or  proprietor  in  the  ticket,  but  who  is  totally 
disconnected  from  the  lottery,  is  not  a  viola- 
tion of  the  statute.  Salomon  v.  State,  28 
Ala.  83. 

A  Lottery  Ticket  within  these  acts  has  been 
held  to  include  a  fractional  pari  of  a  ticket,  as 
one-fourth,  Freleigh  v.  State,  8  Mo.  606;  or 
policies  on  the  lottery  drawing,  Smith  -■.  State, 
68  Md.  168;  or  papers  guaranteeing  the  prize 
drawn  by  a  ticket  of  a  certain  number,  Com. 
v.  Chubb,  5  Rand.  (Va.)  715. 

One  Who  Buys  Tickets  to  Detect  the  Guilty  is  not 
an  accomplice.  See  the  title  Accomplices,  vol. 
1,  P.  392. 

Lottery  Tickets  Seized  on  an  Illegally  Issued 
Warrant  cannot  be  destroyed  or  burned  under 
the  Massachusetts  statute.  Com.  v.  Certain  Lot- 
tery Tickets,  5  Cush.  (Mass.)  369. 

Recovery  of  Money  Paid. —  Under  some  stat- 
utes the  purchaser  may  recover  back  the 
money  paid  by  him,  or  double  the  amount. 
Wilkinson  v.  Gill,  74  N.  Y.  63,  affirming  10 
Hun  (N.  Y.)  156. 

4.  Statutes  Making  It  Unlawful  to  Have  Lot- 
tery Tickets  or  Slips  in  Possession. —  Matter  of 
Wong  Hane,  108  Cal.  6E0,  49  Am.  St.  Rep. 
138;  Ford  v.  State,  S5  Md.  465,  60  Am.  St. 
Rep.  337;  Com.  v.  Hanis,  13  Allen  (Mass.) 
534;  Ex  p.  Kameta,  36  Oregon  251;  Rex  v. 
Lum  Hung,  7  Hawaii  344. 

Construction  of  Statute  —  Defendant  Need  Not 
Be  in  Possession  of  Slips  When  Arrested.  —  The 
offense  can  be  committed  at  any  time,  and 
therefore  the  having  of  policy  slips  in  one's 
possession  at  the  time  of  arrest  is  not  essential 
to  authorize  a  conviction.  Com.  -■.  Gorman, 
164  Mass.  549. 

Books  Kept  in  Relation  to  Proceedings  Are 
"Materials  for  a  Lottery."  —  Under  a  statute 
authorizing  a  seizure  on  search  warrants  of 
"  materials  for  a  lottery  "  (Rev.  Stat.  Mass.,  c. 
142,  §  2),  books  kept  in  relation  to  the  proceed- 
ings may  be  seized.  Com.  v.  Dana,  2  Met. 
(Mass  )  329. 

5.  See  the  next  paragraph  of  the  text. 

6.  Statute  Making  Party's  Knowledge  of  Charac- 
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The  Question  of  the  Constitutionality  of  these  Statutes  has  been  raised  because  they 
make  the  finding  of  such  tickets,  slips,  or  papers  in  possession  of  the  defend- 
ant either  conclusive  evidence  of  his  guilt  or  prima  facie  evidence  thereof,  and 
different  conclusions  have  been  reached  by  the  courts  of  different  states.1 

e.  Statutes  Against  Insuring  Lottery  Tickets.  —  By  statute  in 
several  states,  insuring  lottery  tickets,  or  taking  any  consideration  for  such 
insurance,  or  advertising  the  business  of  insuring  lottery  tickets,  is  made  a 
misdemeanor.2 

IV.  Civil  Status  of  Lotteries  —  1.  Lotteries  Licensed  by  Legislature.  — 

Formerly  all  gaming  contracts,  and  among  them  lotteries,3  were  valid  at  law,4 
and  lotteries  were  frequently  resorted  to  as  a  means  of  raising  money  for  gov- 
ernment, municipal,  or  charitable  purposes.5    Lottery  companies  were  then 


ter  of  Slip  Necessary  to  Conviction.  —  See  State 
v.  Collins,  63  N.  J.  L.  316. 

1.  Statute  Making  Unnecessary  Knowledge  by 
Party  that  Prohibited  Articles  Are  in  His  Posses- 
sion Held  Constitutional.  —  Ford  v.  State,  85  Md. 
465,  60  Am.  St.  Rep.  337.  See  also  the  titles 
Constitutional  Law,  vol.  6,  p.  1050;  Crim- 
inal Law,  vol.  8,  p.  291;  and  further  the  titles 
Bigamy,  vol.  4,  p.  40,  note  5;  Gaming  Houses, 
vol.  14,  p.  727,  for  illustrative  cases. 

Ordinances  Making  Such  Possession  Prima  Facie 
Evidence  of  Guilt  have  been  held  to  be  uncon- 
stitutional. Matter  of  Wong  Hane.  108  Cal. 
680,  4g  Am.  St.  Rep.  138;  Ex  p.  Kameta,  36 
Oregon  251.  Compare  Stale  v.  Voss,  49  La. 
Ann.  444.  See  also  references  given  in  the  last 
paragraph  supra  of  this  note. 

Under  a  Statute  Making  Possession  of  Lottery 
Tickets  Prima  Facie  Evidence  of  Guilt  (Acts 
Mass.  1895,  c.  419,  £  3),  the  judge's  instruction 
that  possession  was  not  prima  facie  evidence 
was  held  to  render  unnecessary  a  ruling  on 
the  constitutionality  of  the  statute.  Com.  v. 
Gorman,  164  Mass.  549. 

2.  Insuring  Lottery  Tickets.  —  See  Rev.  Stat. 
Del.  (1893),  p.  969,  c.  232;  Pen.  Code  Mont. 
(1895).  S  585;  Smith  v.  Slate,  68  Md.  168;  Pen. 
Code  N.  Y.  (1898),  330,  331;  Kenney's  Case, 
3  City  Hall  R?c.  (N.  Y.)  53;  Baldwin's  Case,  3 
City  Hall  Rec.  (N.  Y.)  96;  Mount  v.  Waite,  7 
Johns.       Y.)434.    And  see  the  local  statutes. 

Selling  Lottery  Policies.  —  In  New  York,  one 
"  who  sells  or  offers  to  sell  what  are  commonly 
called  lottery  policies,  or  any  writing,  paper, 
or  documeni  in  the  nature  of  a  bet,  wager,  or 
insurance  upon  the  drawing  or  drawn  num- 
bers of  any  public  or  private  lottery,"  is  de- 
clared a  common  gambler.  Pen.  Code  N.  Y., 
£  344;  People  v.  Emerson,  (Supm.  Ct.)  6  N.  Y. 
Crim.  157;  People  v.  Dunn,  90  N.  Y.  104, 
revet  sing  27  Hun  (N.  Y.)  272;  People  v.  Jones, 
89  Hun  (N.  Y.)  12. 

A  Premium  Paid  for  a  Policy  insuring  a  lottery 
ticket  may  be  recovered  back  by  the  insurer. 
Mount  v.  Waite,  7  Johns.  (N.  Y.)  434. 

Insuring  Tickets  in  a  Foreign  Lottery  is  ille- 
gal where  lotteries  are  forbidden.  Mount  v. 
Waite,  7  Johns.  (M.  Y.)  434. 

Insuring  Lottery  Tickets  Is  Thus  Described  by 
Horace  Walpule  in  a  letter  to  the  Countess  of 
Ossory:  The  ladies  of  quality  go  to  the  lot- 
tery offices  where  they  bet  with  the  keepers. 
"  You  choose  any  number  you  please;  if  it 
does  not  come  up  next  day,  you  pay  five 
guineas;  if  it  does,  receive  forty,  or  in  propor- 
tion to  the  age  of  the  tirage."  Quoted 'in  Ash- 
ton's  History  of  Gambling,  p.  234. 


By  an  Early  English  Statute  insurance  on  lot- 
tery tickets  was  made  illegal  and  void,  but  the 
person  who  had  paid  a  premium  for  such  in- 
surance might  recover  it  back.  Jaques  v.  Go- 
lightly,  2  W.  Bl.  1073;  Jaques  v.  VVithy,  1  H. 
Bl.  65;  Clarke  v.  Shee,  I  Cowp.  197;  Brown- 
ing v.  Morris,  2  Cowp.  790.  See  also  the  title 
Gambling  Contracts,  vol.  14,  p.  624  et  seq. 

The  insurer  who  has  paid  money  to  the  in- 
sured on  account  of  his  policy  cannot  recover 
back  the  amount  so  paid.  Browning  v.  Morris, 
2  Cowp.  790. 

A  master  may  recover  from  the  lottery-office 
keeper  moneys  belonging  to  him  misapplied 
by  a  servant  to  the  purposes  of  lottery  insur- 
ance. Corking  v.  Jarrard,  1  Campb.  37,  also 
stated  by  Park,  J.,  in  Abbotts  v.  Barry,  2 
Brod.  &  B.  371,  6  E.  C.  L.  187. 

3.  Lotteries  a  Species  of  Gaming.  —  "There 
may  be  gaming  which  is  not  by  lot,  but  in 
every  prohibited  lottery  there  is  an  element  of 
gambling."  Loiseau  v.  State,  114  Ala.  37,  62 
Am.  St.  Rep.  86. 

"  A  lottery  is  a  species  of  gaming."  Roselle 
v.  Farmers'  Bank,  141  Mo.  42;  Exp.  Kameta, 
36  Oregon  254.  See  also  Phalen  v.  Virginia, 
8  How.  (U.  S.)  168;  Stone  v.  Mississippi,  101 
U.  S.  818;  Douglas  v.  Kentucky,  168  U.  S. 
496;  Thomas  v.  People,  59  111.  164;  People  v. 
Reilly,  50  Mich.  388,  45  Am.  Rep.  47;  Bell  v. 
State,  5  Sneed  (Tenn.)  509. 

"  Every  lottery  has  the  characteristics  of  a 
wager  or  bet,  although  every  wager  is  not  a 
lottery."  Wilkinson  v.  Gill,  74  N.  Y.  67,  30 
Am.  Rep.  264,  quoted  in  Yellow-Stone  Kit  v. 
State,  88  Ala.  196,  16  Am.  St.  Rep.  38. 

4.  See  the  title  Gambling  Contracts,  vol. 
14,  p.  586  et  seq. 

5.  Historical.  —  Much  curious  information 
about  public  lotteries  in  England  during  the 
last  century  is  to  be  found  in  Ashton's  History 
of  Gambling  in  England,  chapters  17  and  18. 
The  last  state  lottery  was  drawn  in  1826  in 
England.  Ashton,  id.,  p.  239.  See  also  ihe 
title  Lotteries  in  the  Encyc.  Brit.,  qlh  ed., 
where  their  prevalence  in  France  is  stated. 

"  When  the  sources  of  public  revenue  were 
fewer  than  now,  they  were  used  in  some  or  all 
of  the  states,  and  even  in  the  District  of  Co- 
lumbia, to  raise  money  for  the  erection  of 
pubhc  buildings,  making  public  improve- 
ments, and  not  unfrequently  for  educational 
and  religious  purposes."  Waite,  0.  J.,  in 
Stone  v.  Mississippi,  101  U.  S.  818. 

The  history  of  legislation  against  lotteries 
in  Canada,  and  especially  in  Quebec,  will  be 
found  in  Brault  v.  St.  Jean  Baptiste  Assoc.,  4 
597  Volume  XIX. 


Civil  Status  of  Lotteries. 


LOTTERIES. 


Prohibited  or  Illegal  Lotteries. 


organized  under  special  acts  or  charters,  and  these  acts  were  strictly  construed.1 
It  is  unnecessary  to  examine  at  length  the  characteristics  of  legalized  lotteries.2 
The  contracts  entered  into  with  or  by  them  may  be  enforced,  unless  they  are 
void  for  some  other  reason ; 3  their  proceedings  are  subject  to  the  ordinary 
rules  of  law;4  and  their  operations  and  conduct  are  under  the  control  of  the 
courts.5 

2.  Prohibited  or  Illegal  Lotteries.  —  At  the  present  day  lotteries  are,  as  we 
have  seen,  declared  illegal  in  practically  all  jurisdictions,  and  the  engaging  in 
lotteries  is  made  a  criminal  offense;0  so  that  either  as  a  result  of  special  legis- 
lation or  as  being  gambling  contracts,  contracts  with  reference  to  dealings  in 
lotteries  are  not  enforceable.7 


Can.  Crim.  Cas.  284;  La  Reine  v.  Harper,  I 
Qaebec  Super.  Ct.  327. 

Legislature  May  Delegate  to  Municipality  Power 
to  Tax  Lottery. —  Wendover  v.  Lexington,  15 
B.  Mon.  (Ky.)  258,  where,  however,  it  was 
held  that  this  could  not  be  done  where  a  bonus 
was  paid  for  the  franchise.  See  also  Bonus, 
vol.  4,  p.  701. 

1.  Strict  Construction.  —  Boyd  v.  State,  53 
Ala.  6ot,  overruling  Brent  v.  State,  43  Ala. 
297,  and  other  cases.  The  first  case  was 
affirmed  in  Boyd  v.  Alabama,  94  U.  S.  645. 

Thus,  unless  the  act  specially  authorizes  it, 
money  cannot  be  given  in  prizes.  Marks  v. 
State,  45  Ala.  38. 

Payment  of  Tax  Imposed  on  Lotteries  Does  Not 
Authorize  Operation.  —  U.  S.  v.  Vassar,  5  Wall. 
(U.  S.)  462;  Eslava  v.  State,  44  Ala.  406. 

Dissolution  — By  Accomplishment  of  Purpose. 
—  State  v.  France,  72  Mo.  41. 

By  Nonuser.  —  Waddle  v.  Pickensville  Lot- 
tery, 2  Nott  &  M.  (S,  Car.)  550. 

By  Misuser. — State  v.  Allen,  2  McCord  L. 
(S.  Car.)  55,  See  also  May  v.  Brownell,  3  Vt. 
463  (manager's  failure  to  fulfil  condition  pre- 
cedent to  give  bond). 

See  generally  the  title  Dissolution  of  Cor- 
porations, vol.  9,  p.  544. 

2.  See  generally  the  titles  Consideration, 
vol.  6,  p.  667;  Contracts,  vol.  7,  p.  88;  Gam- 
bling Contracts,  vol.  14,  p.  576;  Illegal 
Contracts,  vol.  15,  p.  927;  Impairment  ok 
Obligation  of  Contracts,  vol.  15,  p.  1030; 
and  see  Franchises,  vol.  14,  p.  4,  and  the 
references  there  given. 

3.  Resovery  for  Price  of  Ticket  Purchased  on 
Credit.  —  Neilson  v.  Mott,  2  Binn.  (Pa.)  301. 
Compare,  as  to  illegal  lottery  tickets,  the  title 
Gambling  Contracts,  vol.  14,  p.  602. 

Recovery  of  Amount  Drawn  by  Prize  Winner.  — ■ 
City  Bank  v.  Smith,  3  Gill  &  J.  (Md.)  265;  Gil- 
bert, v.  Williams,  8  Mass.  476;  Homer  v. 
Whitman,  15  Mass.  132;  Biddis  7.  James,  6 
Binn.  (Pa.)  321,  6  Am.  Dec.  456;  Snyder  v. 
Wolfley,  8  S.  &  R.  (Pa.)  328  (lost  ticket  — in- 
demnity required);  M'Gimpsey  v.  Booker,  5 
Yerg.  (Tenn.)  139.  And  see,  as  to  illegal  lot- 
teries, the  title  Gambling  Contracts,  vol.  14, 
p.  603. 

Adverse  Claimants  to  Ticket  —  Right  of  Man- 
ager to  Bill  of  Interpleader.  —  Yates  v.  Tisdale, 
3  Edw.  (N.  Y.)  71. 

Recovery  on  Bond  of  Manager.  —  Kentucky  v. 
Bassford,  6  Hill  (N.  Y.)  526  (bond  to  state  — 
recovery  for  nonpayment  of  prize);  Washing- 
ton v.  Young,  10  Wheat.  (U.  S.)  406  (bond  to 
city —  same  cause  of  action). 

State  Permitting  Aggrieved  Ticketholder  to  Sue 


on  Bond.  —  Kentucky  v.  Bassford,  6  Hill  (N.  Y.) 

526. 

Bond  in  Such  Terms  that  Any  One  Aggrieved 
May  Bring  Suit.  —  See  Homer  v.  Whitman,  15 
Mass.  132. 

4.  Splitting  Claim  to  Ticket  —  Lottery  Need  Not 
Recognize  Transaction.  —  Shankland  v.  Wash- 
ington, 5  Pet.  (U.  S.)  390.  See  also  the  title 
Assignments,  vol.  2,  p,  1069. 

An  Order  for  Tickets  That  Arrives  Too  Late  for 
Completion  in  the  Usual  Form  May  Be  Canceled. — 
Collins  v.  Louisiana  State  Lottery  Co.,  43  La, 
Ann.  9. 

Conflict  of  Laws.  —  It  is  usually  held  that  if 
the  lottery  is  legal  in  the  state  where  the  sale 
of  tickets  is  made,  such  sale,  or  matters  con- 
nected with  the  ownership  of  such  tickets,  will 
give  rise  to  an  action  even  in  stales  where  lot- 
teries are  prohibited,  although  the  vendor  knew 
that  the  tickets  were  to  be  used  in  violation  of 
a  positive  law  in  another  state.  Jameson  v. 
Gregory,  4  Met.  (Ky.)  363.  See  also  McNight 
v.  Biesecker,  13  Pa.  St.  328.  Much  more 
where  the  vendor  had  no  knowledge  that  an 
illegal  use  of  the  tickets  was  intended.  Case 
v.  Riker,  10  Vt.  482,  33  Am.  Dec.  211.  See 
also  Gregory  v.  Bailey,  4  Harr.  (Del.)  256. 

The  ATew  York  anti-lottery  legislation  was 
held  to  apply  to  make  void  in  lhat  state  lot- 
teries legal  in  another  state,  so  thai  no  action 
could  be  maintained  on  the  purchase  in 
another  state  of  lottery  tickets  legal  there. 
Goodrich  v.  Houghton,  134  N.  Y.  115.  See 
also  Roselle  v.  Farmers'  Bank,  141  Mo.  36. 
where  emphasis  was  laid  on  the  fact  that  the 
"  pool  "  between  the  parties  of  their  tickets  in 
the  Louisiana  Lottery  was  made  in  Missouri. 
In  this  case  Hatch  v.  Hanson,  46  Mo.  App. 
323,  was  disapproved. 

See  further  the  tiiles  Gambling  Contracts, 
vol.  14,  p.  652:  Private  International  Law. 

5.  Bill  in  Equity  to  Compel  Managers  of  Lottery 
to  Adjudge  Prize  to  Person  Entitled  Thereto.  — 
M'Gimpsey  v.  Booker,  5  Yerg.  (Tenn.)  139. 

A  Mistake  in  a  Lottery  Drawing  Is  Fatal,  and 
Equity  Will  Order  that  a  Re-drawing  Be  Had. 
Madison  v.  Vaughan,  5  Call  (Va.)  562. 

Equity  Interposing  to  Protect  Lotteries. —  Moses 
v.  Mobile,  52  Ala.  198;  Lucas  v.  McBlair,  12 
Gill  &  J.  (Md.)  1. 

6.  See  supra,  this  title,  Constitutional  Provis- 
ions, Statutes,  and  Ordinances  Against  Lotteries. 

Forfeiture  of  Franchise.  —  The  franchise  of 
an  insurance  company  engaging  in  the  lottery 
business  may  be  forfeited.  State  v.  Interslate 
Sav.  Invest.  Co.,  (Ohio  1901)  60  N.  E.  Rep.  220. 

7.  No  Recovery  for  Price  of  Tickets.  —  See  the 
title  Gambling  Contracts,  vol.  14,  p.  602. 
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Definitions. 


LOVELY  CLAIM.  —  See  note  I. 

LOW.  —  Low  is  defined  as  not  high  in  character  or  condition  ;  not  haughty 
or  proud;  meek;  lowly;  lacking  dignity,  refinement,  or  principle;  vulgar; 
groveling,  abject,  mean,  base;  in  a  mean  condition  ;  as,  a  low-born  fellow.2 

LOWER  —  LOWEST.  —  See  note  3. 


The  Rule  Is  Otherwise  under  some  statutes. 
Paulk  v.  Jasper  Land  Co.,  116  Ala.  178.  See 
the  title  Gambling  Contracts,  vol.  14,  p.  624. 

Double  recovery  was  allowed  in  Wilkinson 
v.  Gill,  74  N.  Y.  63,  affirming  10  Hun  (N.  Y.) 
156. 

And  even  without  statute  recovery  has  been 
allowed  in  some  jurisdictions.  Lewis  v. 
Robards,  3  T.  B.  Mon.  (Ky.)  406;  Gray  v. 
Roberts,  2  A.  K.  Marsh.  (Ky.)  209;  Mount 
v.  Waite,  7  Johns.  (N.  Y.)  434,  which  proceeded 
on  the  ground  that  the  parties  were  not  in  pari 
delicto.  See  the  title  Illegal  Contracts,  vol. 
15,  p.  1004. 

Action  by  Informer.  —  Wolcott  v.  Skahill,  56 
N.  J.  L.  221;  Mewburn  v.  Street,  21  U.  C.  Q. 

B.  306.  See  also  the  title  Gambling  Con- 
tracts, vol.  14,  p.  625,  notes. 

No  Recovery  for  Prize.  —  Dieckhoff  v.  Fox,  56 
Minn.  438.  See  the  title  Gambling  Con- 
tracts, vol.  14,  p.  603. 

As  to  Contracts  Based  on  a  Gambling  Considera- 
tion, such  as  a  lottery,  see  ihe  titles  Gambling 
Contracts,  vol.  14,  p.  622  et  seq./  Illegal  Con- 
tracts, vol.  15,  p.  907  et  seq. 

As  to  Contracts  Collateral  to  the  Lottery,  see 
Biault  v.  St.  Jean-Baptiste  Assoc.,  4  Can.  C. 

C.  284;  and  see  the  titles  Gambling  Con- 
tracts, vol.  14,  p.  636;  Illegal  Contracts, 
vol.  15,  p.  992. 

As  to  Securities  for  Debts  Connficted  with  Lot- 
teries, see  the  titles  Gambling  Contracts,  vol. 
14,  p.  644;  Illegal  Contracts,  vol.  15,  p.  996. 

Accounting  Between  Partners.  —  Most  courts 
refuse  to  entertain  a  suit  between  partners  in 
a  lottery  ticket  to  enforce  any  rights  arising 
out  of  the  partnership.  Roselle  v.  Farmers' 
Bank,  141  Mo.  36.  Compare  Gipson  v.  Knard, 
96  Ala.  419;  Yoter  v.  Sanno,  6  Watts  (Pa.)  164. 
See  generally  the  titles  Gambling  Contracts, 
vol.  14,  p.  629;  Illegal  Contracts,  vol.  15, 
p.  1011. 

Liability  of  Agent  to  Account  to  Lottery  Owners. 

—  Where  an  agent  sells  tickets  on  behalf  of 
the  lottery  owner,  the  latter  cannot  recover 
from  the  agent  the  amounl  received  on  ac- 
count of  the  illegality  of  the  transaction. 
Lanahan  v.  Pattison,  1  Flipp.  (U.  S.)  410. 
See  the  title  Illegal  Contracts,  vol.  15,  p. 
1010.  But  if  the  agent  who  sold  such  tickets 
has  given  the  proceeds  to  another  agent  with 
instructions  to  deliver  them  to  the  lottery 
owner,  the  laiter  may  recover  from  the  second 
agent,  such  transaction  not  being  vitiated  by 
the  original  illegality.  Lemon  v.  Grosskopf, 
22  Wis.  447,  09  Am.  Dec.  58. 

Lease  of  House  for  Lottery  Purpose  Void.  — 
Edelmuth  v.  McGarren,  4  Daly  (N.  Y.)  467. 
See  also  the  title  Landlord  and  Tenant,  vol. 
18,  p.  316  et  seq. 

Use  of  Shoe  Manufactory  as  Lottery  Does  Not 
Avoid  Insurance  Policy.  —  Boardman  v.  Merri- 
mack Mut.  F.  Ins.  Co.,  8  Cush.  (Mass.)  583. 
Contra  where  such  use  is  specially  prohibited 
in  the  policy.  See  the  title  Fire  Insurance, 
vol.  13,  p.  298. 


Not  Protected  by  Interstate  Commerce.  —  Trans- 
actions in  lottery  tickets  are  without  the  pro- 
tection of  the  interstate  commerce  clause, 
since  the  protection  of  that  clause  is  limited  to 
legal  transactions.  Roselle  v.  Farmers'  Bank, 
141  Mo.  36.  See  also  the  titles  Gambling 
Contracts,  vol.  14,  p.  653,  note  1;  Interstate 
Commerce,  vol.  17,  p.  68. 

1.  Lovely  Claim,  —  See  Logan  v.  Moulder,  1 
Ark.  313. 

2.  Low.  —  Arkansas  v.  Kansas,  etc.,  Coal 
Co.,  96  Fed.  Rep.  353.  In  this  case  the  state 
of  Arkansas  began  in  its  own  courts  an  action 
to  restrain  the  defendant  railroad  company 
from  importing  into  the  state  a  large  number 
of  armed  men  of  "  the  lovb  and  lawless  type  of 
humanity."  The  case  was  removed  to  the 
Circuit  Court  of  the  United  States,  and  it  was 
there  held  that  the  class  of  persons  described 
had  a  right  to  come  into  Ihe  state. 

3.  Lower  Rate.  (See  also  the  titles  Carriers 
of  Goods,  vol.  5,  p.  177;  Contracts  of 
Affreightment  and  Charter-parties,  vol.  7, 
p.  253;  Interstate  Commerce,  vol.  17,  p.  34.) 
—  A  railroad  company  agreed  with  coal  own- 
ers that  it  Would  carry  their  coal  at  certain 
charges,  and  also  agreed  that,  in  the  event  of 
its  charging  lower  rates  to  any  other  trader  for 
the  same  description  of  traffic,  the  coal  owners 
were  to  have  a  corresponding  reduction  in 
rates.  It  was  held  that  "  lower  rates  "  meant 
proportionately  lower  rates  per  ton  per  mile, 
and  not  a  smaller  sum  per  ton  irrespective  of 
distance  carried.  Glasgow,  etc.,  R.  Co.  v. 
Mackinnon,  11  App.  Cas.  386. 

Lowest  Rate.  —  A  contract  for  the  sale  of 
coke  at  a  certain  rate  per  ton  provided:  "  Said 
price  to  continue  until  there  may  be  a  general 
advance  in  the  market  price  of  coke.  Then, 
and  in  that  event,  the  price  shall  be  the  lowest 
rate  at  which  coke  is  sold  to  the  larger  and 
better  consumers  of  coke  in  the  market." 
It  was  held  that  "  lowest  rate  at  which  coke  is 
sold  to  the  larger  and  better  consumers  of 
coke  "  did  not  mean  the  lowest  rate  paid  by 
any  consumer,  but  the  loteest  rate  prevailing 
among  such  customers  in  general.  Spang  v. 
Rainey,  (C.  C.  A.)  79  Fed.  Rep.  250. 

Lowest  Bidder.  (See  also  the  titles  Auctions 
and  Auctioneers,  vol.  3,  p.  487;  Judicial 
Sales,  vol.  17,  p.  977;  Municipal  Corpora- 
tions; Public  Officers;  Sheriffs'  Sales; 
Working  Contracts.) — In  Reilly  v.  New 
York,  in  N.  Y.  474,  it  was  held  that  the  city, 
having  invited  bids  upon  the  basis  of  estimates 
made,  and  awarded  the  contract  to  one  who 
was  the  lowest  bidder,  tested  by  the  proposals, 
could  not  hold  the  contractor  to  a  performance 
and  I  hen  annul  the  contract  because  the  actual 
result  so  varied  from  the  eslimates  as  to  make 
the  accepted  bid  higher  than  the  others.  The 
court  held  further  that  the  lowest  bidder  under 
the  estimates  was  ihe  lowest  bidder  under  the 
law,  and  ihat  he  did  not  lose  his  right  because 
the  estimates  were  erroneous. 
Same  —  Only  Bidder.  —  In  People  v.  Kings 
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Definitions. 


LOW-WATER  MARK.    (See  also  High-water  Mark,  vol.  15,  p.  341,  and 

see  the  titles  BOUNDARIES,  vol.4,  p.  818  et  seq.;  FERRIES,  vol.  12,  p.  1086; 
Fish  and  Fisheries,  vol.  13,  p.  565;  Ice,  vol.  15,  p.  907;  Islands,  vol.  17, 
p.  530;  Navigable  Waters;  Riparian  Rights;  Water  and  Water- 
courses.) —  See  note  1. 
LOYAL.  —  See  note  2. 

L.  S.  —  See  the  title  ABBREVIATIONS,  vol.  1,  p.  97. 

LT.  —  See  note  3. 

LTD.    (See  also  the  title  ABBREVIATIONS,  vol.  I,  p.  97,  and  see  LIMIT  — 

Limited,  ante.)  —  See  note  4. 


County,  42  Hun  (N.  Y.)  458,  it  was  said:  "  The 
return  shows  that  the  relator  was  the  only  bid- 
der upon  portions  of  the  work  where  his  bid 
was  rejected.  He  was  therefore  not  the  lowest 
bidder,  within  the  meaning  of  the  statute.  He 
might  be  called  the  highest  bidder  as  well  as 
the  lowest  bidder.  It  seems  to  me  that  a  fair 
interpretation  of  the  act  is  that  when  the  con- 
tract is  awarded,  it  shall  be  to  the  lowest 
bidder." 

Same  —  Compelling  Bidders  to  Deal  with  Partic- 
ular Company. — A  city  charier  provided  that 
municipal  work  should  be  let  to  the  lowest 
bidder.  A  contract  for  paving,  together  with 
the  resolution  of  the  common  council,  notice  to 
electors,  and  specifications  filed,  required  that 
the  paving  be  done  with  vitrified  paving  brick, 
manufactured  by  a  certain  company,  provided 
the  company  would  furnish  the  brick  at  a  cer- 
tain price.  It  was  undisputed  that  several 
parties  made  vitrified  paving  brick  equal  to 
that  of  the  company  named.  It  was  held  that 
the  contract  was  void.  The  court  said:  "  The 
phrase  '  lowest  bidder,'  as  used  in  the  statute, 
implies  that  bidders  are  not  to  be  shackled 
when  making  their  bids,  or  be  bound  to  pat- 
ronize one  concern  only.  Under  the  proceed- 
ings in  question  a  man  could  not  use  his  own 
brick,  even  if  it  was  the  best  in  the  market,  be- 
cause the  common  council  had  ordered  him  to 
buy  of  another."  Larned  v.  Syracuse,  17  N. 
Y.  App.  Div.  28. 

Same  —  Discretion. —  In  letting  contracts  for 
street  improvements  the  duty  of  city  authori- 
ties is  not  wholly  ministerial,  but  partakes 
sufficiently  of  a  judicial  character,  in  the  ab- 
sence of  fraud  or  misconduct,  to  render  their 
conclusion  binding;  the  law  in  regard  to  the 
letting  of  such  contracts  does  not  mean  abso- 
lutely that  the  contract  shall  be  given  to  the 
lowest  bidder,  without  regard  to  fitness,  and 
the  city  authorities  are  presumed  to  have  done, 
and  not  tohave  exceeded,  their  duty.  Clapton 
v.  Taylor,  49  Mo.  App.  117.  See  also  Hoole  v. 
Kinkead,  16  Nev.  217. 

Lowest  Responsible  Bidder.  (See  also  Re- 
sponsible.) —  Where  a  statute  directed  that 
contracts  be  awarded  to  the  lowest  responsible 
bidder,  it  has  been  held  that  the  word  "  re- 
sponsible "  applied  not  to  pecuniary  ability 
only,  but  also  to  judgment  and  skill.  Com.  v. 
Mitchell,  82  Pa.  St.  343;  Findley  v.  Pittsburgh, 
82  Pa.  St.  351;  Douglass  v.  Com.,  108  Pa.  St. 
563.  Compare  Gutta  Percha  Co.  v.  Stokely,  11 
Phila.  (Pa.)  2Tg,  33  Leg.  Int.  (Pa.)  264. 

1.  Low-water  Mark.  —  In  Paine  Lumber  Co. 
v.  U.  S.,  55  Fed.  Rep.  864,  it  was  said  that 
low-water  mark  is  the  point  to  which  the 


water  recedes  at  its  lowest  stage.  See  also 
Clement  v.  Burns,  43  N.  H.  609. 

Ordinary  Low-water  Mark.  —  In  Stover  v.  Jack, 
60  Pa.  St.  340,  il  was  held  that  low-watermark 
as  the  limit  of  the  riparian  owner's  title 
is  the  ordinary  low-water  mark  unaffected 
by  drought.  The  question  in  that  case  was 
whether  land  separated  from  the  mainland  by 
water  except  in  time  of  very  low  water  was  an 
island.  It  was  held  that  it  was.  But  compare 
the  Massachusetts  cases  under  the  "  Colony 
Ordinance,"  infra,  this  note. 

In  the  Colony  Ordinance  of  Massachusetts  of 
1641-1647,  providing  that  in  all  "  creeks,  coves, 
and  other  places  about  and  upon  salt  water, 
where  the  sea  ebbs  and  flows,"  the  proprietor 
of  the  land  adjoining  "  shall  have  propriety  to 
the  low-water  mark,  where  the  sea  doth  not 
ebb  above  a  hundred  rods,  and  not  more  where- 
soever it  ebbs  further, "  the  words  low-water 
mark  mean  the  lowest  line  made  by  the  reced- 
ing tide  with  the  land,  and  not  the  lowest  line 
which  a  stream  of  fresh  water  emptying  into 
the  sea,  or  into  a  cove  or  tidal  river,  makes 
with  the  land.  Tappan  v.  Boston  Water  Power 
Co.,  157  Mass.  24;  Sewall,  etc.,  Cordage  Co.  v. 
Boston  Water  Power  Co.,  147  Mass.  64,  citing 
Sparhawk  v.  Bullard,  1  Met.  (Mass.) 95 ;  Atty.- 
Gen.  v.  Boston  Wharf  Co.,  12  Gray  (Mass.)  558; 
Wonson  v.  Wonson,  14  Allen  (Mass.)  82; 
Atty.-Gen.  v.  Woods,  108  Mass.  440.  Compare 
Ordinary  Low-water  Mark,  supra,  this  note; 
Gerrish  v.  Union  Wharf,  26  Me.  395. 

2.  Loyal. —  In  Woody  v.  U.  S.,  23  Ct.  CI. 
(U.  S.)  160,  which  was  a  claim  for  supplies  or 
stores  furnished  to  the  federal  forces  duiing 
the  civil  war,  the  petition  contained  only  the 
averment  of  the  claimant's  loyalty  —  "  that  he 
was  loyal."  It  was  verified  neither  by  him  nor 
by  his  attorney.  The  agency  of  the  person 
who  verified  it  was  not  alleged  in  the  affidavit 
nor  established  by  power  of  attorney.  The 
jurat  contained  no  indication  of  the  place 
where  it  was  made  nor  of  the  authority  of  the 
officer  to  administer  the  oath.  It  was  held 
that  the  averment  that  the  claimant  "  was 
loyal  "  did  not  comply  with  the  requirements 
of  the  Bowman  Act  (22  U.  S.  Stat,  at  L.  485, 
§  4),  that  he  "  did  not  give  any  aid  or  comfort 
to  said  rebellion,  but  was  throughout  that  war 
loyal  to  the  government  of  the  United 
States." 

3.  "  Lt."  as  Abbreviation  for  "  Lot."  —  See  Jack- 
son v.  Cummings,  15  111.  453;  Hunt  z\  Smith, 
9  Kan.  153.  And  see  the  title  Abbreviations, 
vol.  1,  p.  97. 

4.  Ltd.  —  A  statute  provided  that  in  the  case 
of  contracts  by  limited-liability  companies  the 
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Definitions. 


LUCID  INTERVAL.  (See  also  the  titles  INSANITY,  vol.  16,  p.  565  ;  TESTA- 
MENTARY Capacity.)  —  See  note  1. 

LUCRATIVE  —  LUCRATIVE  OFFICE.  (See  also  the  title  Public  Officers.) 
—  "Lucrative"  means  yielding  lucre  or  gain;  profitable;  making  increase  of 
money  or  goods;  as,  a  lucrative  trade,  a  lucrative  business,  or  a  lucrative 
office.2 

LUCRI  CAUSA.  —  Lucri  causa  means  for  the  sake  of  gain ;  a  civil-law 
expression  corresponding  to  animo  furandi  in  the  common  law.3 

LUGGAGE.    (See  also  the  title  BAGGAGE,  vol.  3,  p.  528.)  —  See  note  4. 
LUMBER.  —  See  the  title  Logs  AND  Lumber,  ante. 


word  "  limited  "  should  be  written  or  printed 
in  full.  It  was  held  that  the  abbreviation  Ltd. 
was  not  a  sufficient  compliance  with  this  stat- 
ute. Howell  Lith.  Co.  v.  Brethour,  30  Ont. 
208,  19  Can.  L.  T.  70. 

1.  Lucid  Interval.  —  In  Smilh  v.  Smith,  47 
Miss.  217,  it  was  said:  "  It  is  also  accepted  in 
jurisprudence  that  mental  distempers  may  be 
periodic;  that  whilst  the  disorder,  or  its  par- 
oxysm, lasts,  there  may  be  neither  reason, 
will,  nor  understanding  to  gi"e  responsibility 
to  the  conduct.  But  when  this  state  subsides, 
the  mind  returns  to  a  normal  and  healthy 
action.  This  constitutes  what  is  called  the 
lucid  interval," 

"Lucid  intervals  are  the  clear  or  calm  inter- 
missions of  the  habitual  insanity;  the  mere 
temporary  cessations  of  the  malady  —  the 
spaces  between  the  periods  of  its  control  and 
mastery  of  the  mind."  Saxon  v.  Whitaker, 
30  Ala.  239. 

In  Ex  p.  Holyland,  n  Ves.  Jr.  10,  8  Rev. 
Rep.  67,  it  was  held  that  lucid  interval  did  not 
necessarily  mean  complete  restoration  to  the 
mental  vigor  previously  enjoyed. 

Some  Symptoms. —  In  Ricketts  t.  Joliff,  62 
Miss.  448,  it  was  said:  "  And  a  lucid  interval 
is  not  merely  a  cessation  of  the  violent  symp- 
toms of  the  disorder,  but  a  restoration  of  the 
faculties  of  the  mind  sufficiently  to  enable  the 
party  soundly  to  judge  of  the  act."  See  also 
Dyce  Sombre  v.  Prinsep,  1  Deane  no. 

Question  of  Fact.  —  "The  length  of  a  lucid 
interval  is  not  a  question  of  law,  but  a  pure 
question  of  fact."  Saxon  v.  Whitaker,  30  Ala. 
239.  See  also  the  title  Questions  of  Law  and 
Fact. 

2.  Lucrative,  —  State  v.  Kirk,  44  Ind.  405. 
Township  Trustee  —  Postmaster.  —  In  Fokz  v. 

Kerlin,  105  Ind.  221,  55  Am.  Rep.  197,  it  was 
held  that  ihe  office  of  a  township  trustee  was  a 
lucrative  office  within  the  meaning  of  the  con- 
stitutional provision  that  no  person  shall  hold 
two  lucrative  offices,  either  federal  or  state,  at 
the  same  time,  and  consequently  that  a  person 
holding  that  office  could  not  at  the  same  time 
hold  the  office  of  postmaster.  See  also  Creigh- 
ton  v.  Piper,  14  Ind.  182. 

Recorder  and  County  Commissioner.  —  In  Dailey 
sr.  State,  8  Blackf.  (Ind.)  329,  Perkins,  J.,  in 
speaking  of  the  offices  of  recorder  and  county 
commissioner,  said  :  "  We  think,  also,  they  are 
lucrative  offices.  Pay,  supposed  to  be  an  ade- 
quate compensation,  is  affixed  to  the  perform- 
ance of  their  duties.  We  know  ofnoot  her  test 
for  determining  a  lucrative  office." 

Colonel  of  Volunteers  and  State  Reporter.  —  In 
Kerr  v.  Jones,  19  Ind.  351,  it  was  held  that  the 


office  of  colonel  of  volunteers  and  the  office  of 
reporterof  the  decisions  of  the  Supreme  Court 
of  Indiana  were  lucrative  offices  within  the 
meaning  of  Const.  Ind.,  art.  2,  §  g,  the  office 
of  colonel  of  volunteers  in  the  military  service 
of  the  United  States  as  then  organized  not 
being  an  office  in  the  militia.  Under  the  laws 
of  Indiana,  therefore,  the  acceptance  of  the 
latter  office  by  the  incumbent  of  another  lucra- 
tive office  would  vacate  the  former. 

Councilman,  —  The  office  of  councilman  in  a 
city,  although  a  lucrative  office  in  the  ordinary 
sense  of  the  words,  is  not  a  lucrative  office 
within  the  meaning  of  Const.  Ind.,  art.  2,  t-  9, 
which  provides  that  no  person  shall  hold  more 
than  one  lucrative  office  at  the  same  time. 
State  v.  Kirk,  44  Ind.  405. 

Surveyor-General.  —  In  People  v.  Whitman,  10 
Cal.  38,  it  was  held  that  the  federal  office  of 
surveyor-general  was  a  lucrative  office  and  the 
office  of  comptroller  of  state  an  office  of  profit. 

Members  of  the  Legislature  have  been  deemed 
to  hold  lucrative  offices.  See  State  v.  Valle,  41 
Mo.  29. 

Inspector  of  Customs.  —  In  Crawford  v.  Dun- 
bar, 52  Cal.  36,  it  was  held  that  the  office  of 
inspector  of  customs  was  a  lucrative  office. 

Prison  Director.  —  In  Howard  v.  Shoemaker, 
35  Ind.  in,  it  was  held  that  the  office  of  a 
prison  director  was  a  lucrative  office. 

United  States  Officer.  —  Under  the  proviso  in 
Const.  Cal.,  art.  4,  §  20,  to  the  effect  that 
"  officers  in  the  militia  who  receive  no  annual 
salary,  local  officers,  or  postmasters  whose 
compensation  does  not  exceed  five  hundred 
dollars  per  annum  shall  not  be  deemed  to  hold 
lucrative  offices,"  the  words  lucrative  offices 
refer  solely  to  the  office  under  the  United 
States;  and  if  the  salary  of  that  office  exceeds 
five  hundred  dollars  per  annum,  its  incumbent 
cannot  hold  any  civil  office  of  profit  under  the 
state,  notwithstanding  the  profit  of  the  stale 
office  is  less  than  five  hundred  dollats  per  an- 
num.   People  v.  Leonard,  73  Cal.  230. 

3.  Lucri  Causa.  —  U.  S.  v.  Durkee,  McAll.  (U. 
S.)  2oi ;  State  v.  Caddie,  35  W.  Va.  83,  quoting 
1  Whart.  Crim.  Law,  §  899.  See  also  the 
titles  Larceny,  vol.  18,  p.  456;  Malicious 
Prosecution,  post. 

4.  Luggage  and  Baggage  Synonymous,  —  De 
Grauw  1.  Long  Island  Electric  R.  Co.,  43  N.  Y. 
App.  Div.  507. 

Bicycle.  —  In  Britten  v.  Great  Northern  R. 
Co.,  (1899) 1  Q-  B.  248,  it  was  held  that  luggage 
did  not  include  a  bicycle.  The  court  said  that 
the  term  luggage  involved  the  idea  of  a  box, 
bag,  or  package.  See  generally  Baggage, 
vol.  3,  p.  528. 
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Definitions. 


LUMBER  WAGON. —  See  note  i. 
LUMINOSITY.  —  See  note  2. 
LUMP  —  LUMPING.  —  See  note  3. 
LUMPERS.  —  See  note  4. 

LUNACY  —  LUNATIC.    (See  also  the  title  INSANITY,  vol.  16,  p.  558.)  — 

A  lunatic  is  a  person  affected  by  lunacy;  an  insane  person,  properly  one  who 
has  lucid  intervals;  a  madman;  a  person  of  unsound  mind.5 


1.  Lumber  Wagon.  —  In  Jordon  v.  Hamilton 
County  Bank,  11  Neb.  499,  it  is  said:  "The 
wagon  is  described  as  a  lumber  one,  a  term 
generally  applied  to  an  ordinary  double  wagon 
used  by  farmers."  And  in  that  case  it  was 
held  that  the  description  of  a  wagon  as  a 
lumber  wagon,  in  a  chattel  mortgage,  was  suf- 
ficiently definite.  See  also  Rawlins  v.  Kennard, 
26  Neb.  181. 

2.  Luminosity.  —  "In  one  of  the  hypothetical 
questions  asked  by  him,  counsel  for  the  people 
used  the  word  luminosity.  The  question  was 
objected  to  on  the  ground  that  this  word 
introduced  a  conclusion  of  fact  drawn  from 
actual  facts  found  during  the  chemical  an- 
alysis. The  witness,  Dr.  Dennis,  seems  to 
have  understood  the  meaning  of  the  word,  and 
no  attempt  was  made  on  cross-examination  to 
show  that  he  meant  any  other  kind  of  lumin- 
osity than  that  described  by  Dr.  Johnson.  It 
is  a  word  which  evidently  has  a  definite 
meaning,  and  is  well  understood  by  medical 
experts  when  used  in  explaining  the  result  of 
a  chemical  analysis."  People  v.  Bowers,  (Cal. 
1888)  18  Pac.  Rep.  667.  See  generally  the  title 
Expert  and  Opinion  Evidence,  vol.  12,  p.  414. 

3.  Lumping  Charge.  —  A  book  entry  was  in 
the  following  form:  "  B.  Corr,  Dr.,  July  131  h, 
1880.  To  repairing  brick  machine,  $1,932.76." 
It.  was  held  to  be  inadmissible  in  evidence, 
being  a  lumping  charge.  Corr  v.  Sellers,  100 
Pa.  St.  169.  See  also  the  title  Documentary 
Evidence,  vol.  9,  p.  903. 

Lump  Work.  —  The  principal  item  in  a  suit 
on  account,  before  a  justice  of  the  peace,  was 
for  lump  work.  The  court  said:  "  The  phrase 
' lump  work  '  is  well  understood  in  the  country, 
and  is  the  same  as  job  work.  But  it  is  too  in- 
definite. The  work  done  by  the  job  should  be 
set  out,  such  as  building  a  house,  finishing  a 
room,  or  whatever  the  work  done  was."  Dixon 
v.  Cory,  3  N.  J.  L.  595. 

Lump-sum  Freight  was  held  in  Merchant  Ship- 
ping Co.  v.  Armitage,  L.  R.  9  Q.  B  107,  to  be 
"  that  at  which  the  one  parly  was  willing  to 
hire,  and  for  which  the  other  was  willing  10 
lend,  the  ship  for  the  stipulated  voyage." 

4.  Lumpers.  —  In  Butler  v.  Townsend,  T26  N. 
Y.  107,  it  was  said:  "The  evidence  in  this  case 
shows  that  the  process  of  repairing  the  exterior 
hull  of  a  vessel  placed  in  a  dry  dock  for  that 
purpose  requires  the  skill  and  labor  of  at  least 
two  classes  of  workmen,  known  in  the  business 
as  '  lumpers  and  calkers.'  The  duty  of  the 
former  is  said  to  be  to  erect  the  siaging  around 
the  vessel,  grave  the  vessel,  and  put  on  the 
felling  if  necessary  and  run  the  metal;  and 
when  this  work  is  done  that  of  the  calkers  fol- 
lows. The  lumpers  consist  of  eight  or  more 
men  known  as  the  'lump  gang,'  one  of  whom 
acts  as  their  foreman." 

5.  Not  Confined  to  Persons  Having  Lucid  Inter- 
vals.—  In  Hawley  v.  Griffin,  (Iowa  1900)82  N. 
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W.  Rep.  906,  it  was  held  that  the  term  lunatic 
as  used  in  a  statute  regulating  lax  sales  was 
not  confined  to  persons  having  lucid  intervals. 

So  in  Cason  v.  Owens,  100  Ga.  142,  it  was 
said:  "  Under  section  5  of  the  Civil  Code,  the 
term  lunatic,  '  insane,'  or  non  compos  mentis 
each  includes  all  persons  of  unsound  mind." 
See  also  Reg  v.  Shaw,  L.  R.  1  C.  C.  145. 

In  Matter  of  Vanauken,  10  N.  J.  Eq.  195,  it 
was  said  that  lunacy  includes  both  mania  and 
dementia. 

Under  the  New  York  Statutory  Construction 
Law,  §  7,  as  amended  by  Laws  1892,  c.  677, 
"  the  terms  lunatic  and  lunacy  include  every 
kind  of  unsoundness  of  mind  except  idiocy." 

But  "  anciently,  only  those  insane  persons 
who  enjoyed  lucid  intervals  were  regarded  as 
lunatics,  the  mental  disorder  being  thought  to 
be  dependent  on  the  moon,  and  therefore  in- 
termit tent."  Matter  of  Hill,  31  N.  J.  Eq.  203, 
citing  1  Black.  Com.  304;  Collinson  on  Luna- 
tics 37. 

A  lunatic  is  "  a  person  of  any  form  of  un- 
soundness of  mind  other  than  idiocy;  mental 
derangement  with  intermittent,  strictly  peri- 
odically intermittent,  lucid  intervals."  Hiett 
v.  Shull,  36  W.  Va.  563. 

Other  Definitions.  —  In  Com.  v.  Haskell,  2 
Brews.  (Pa.)496,  it  was  said:  "A  lunatic,  or  a 
person  non  compos  mentis,  has  been  defined  to 
be  one  'who  hath  had  understanding,  but  by 
disease,  grief,  or  other  accident  haih  lost  the 
use  of  his  reason  —  sometimes  enjoying  his 
senses  and  sometimes  not."  Citing  Tomlin's 
Diet. 

To  warrant  finding  one  a  lunatic  there  must 
be  a  total  deprivation  or  suspension  of  the 
ordinary  powers  of  the  mind.  Matter  of  Van- 
auken, 10  N.  J.  Eq.  195. 

In  Saxon  v.  Whitaker,  30  Ala.  239,  it  was 
said:  "Lunacy  is  usual  or  habitual  insanity, 
with  occasional  clear  or  calm  intermissions  of 
the  disorder." 

"Lunacy  is  that  condition  or  habit  in  which 
the  mind  is  directed  by  the  will,  but  is  wholly 
or  partially  misguided  or  erroneously  gov- 
erned by  it;  or  it  is  the  impairment  of  any 
one  or  more  of  the  faculties  of  the  mind,  ac- 
companied with  or  inducing  a  defect  in  the 
comparing  faculty."  Owings's  Case,  1  Bland 
(Md.)  386,  17  Am.  Dec.  311.  See  also  Morain 
v.  Devlin,  132  Mass.  88;  McLaughlin's  Estate, 
8  Pa.  Dist.  113;  Dexter  v.  Hale,  15  Wall.  (U. 
S.)  20. 

Coke's  Definition. —  In  Blanchard  v.  Nestle,  3 
Den.  (N.  Y.)  41,  it  was  said  that  a  lunatic,  as 
defined  by  Lord  Coke  and  approved  by  Black- 
stone,  is  he  that  "  hath  sometimes  his  under- 
standing and  sometimes  not,  and  therefore  he 
is  called  non  compos  mentis  so  long  as  he  hath 
not  understanding."  See  also  Beverley's 
Case,  4  Coke  124;  Matter  of  Barker,  2  Johns. 
Ch.  (N.  Y.)  233- 
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Definitions.  L  UNA  TIC  ASYLUM —  MA  CA  DA  MIZE.  Definition . 


LUNATIC  ASYLUM.  —  See  the  title  HOSPITALS  AND  Asylums,  vol.  15, 

P-  757- 

LUNGE.  — See  note  1. 

LYING.  —  See  Lie  —  Lying,  ante. 

LYNCH  LAW.  — See  the  titles  Counties,  vol.  7,  p.  898;  Mobs  ;  Murder 
and  Manslaughter. 

M.  —  The  thirteenth  letter  and  tenth  consonant  of  the  English  alphabet. 
Used  as  a  numerical  symbol  for  "  one  thousand,"  being  the  first  letter  of  the 
word  "  mill  "  (derived  from  the  Latin  millc,  a  thousand),  which  is  a  money  of 
account  in  the  United  States,  being  the  thousandth  part  of  a  dollar,  or  the 
tenth  part  of  a  cent.'2 

MACADAMIZE.  (See  also  the  titles  MUNICIPAL  CORPORATIONS ;  SPECIAL 
or  Local  Assessments  ;  Streets  and  Sidewalks.)  —  The  word  "  macad- 
amize "  has  a  fixed  and  definite  meaning,  and  refers  not  only  to  the  kind  of 
material  to  be  used  in  covering  a  street  or  road,  but  also  to  the  manner  in 
which  it  is  to  be  laid.  It  means  to  cover  a  street  or  road  by  the  process 
introduced  by  Macadam,  which  consists  of  the  use  of  small  stones  of  a  uniform 
size,  consolidated  and  leveled  by  heavy  rollers.3 


1.  Lunge.  —  In  State  v.  Biggs,  93  Iowa  125, 
it  appeared  that  the  defendant  made  indecent 
proposals  10  the  prosecuting  witness,  and  upon 
being  denied  asked  her  to  "  let  the  matter' 
drop."  It  was  said  that  he  looked  vicious  and 
lunged  at  the  prosecuting  witness.  This  last 
he  denied.  He  started  after  her  to  dissuade 
her  from  telling  her  husband.  It  was  held 
that  a  conviction  for  attempt  to  rape  was  un- 
warranted. 

2.  Bearing  Interest  at  One  M  Per  Cent.  —  An 
indictmeni  having  been  framed  for  receiving 
treasury  notes  of  the  United  States,  stolen 
from  the  mails,  which  were  described  as  bear- 
ing interest  annually  of  "  one  per  centum," 
upon  the  trial  a  treasury  note  was  offered  in 
evidence  bearing  interest  at  one  M  per  centum. 
It  was  held  that  the  letter  M  which  appeared 
upon  the  face  of  the  nole  offered  in  evidence 
was  a  material  part  of  the  description  of  the 
note,  and  that  the  defendant  had  the  right  to 
introduce  parol  evidence  for  the  purpose  of 
explaining  the  meaning  of  it.  U.  S.  v.  Hardy- 
man,  13  Pet.  (U.  S.)  176. 

Abbreviation  for  Mill.  —  Tackson  v.  Cum- 
mings,  15  111.  449;  Hunt  v.  Smith,  9  Kan.  153. 
See  also  the  title  Abbreviations,  vol.  1,  p.  97. 

3.  Macadamize.  —  Partridge  v.  Lucas,  99  Cal. 
520,  following  13  Am.  ano  Eng.  Encyc.  of  Law 
(1st  ed.)  1194;  Greensburg  v.  Laird,  138  Pa.  St. 
536. 

Technical  Term.  —  To  macadamize  is  a  tech- 
nical term  well  understood  by  all  intelligent 
roadbuilders  and  scientific  men.  State  v. 
Curry,  1  Nev.  252,  in  which  case  a  full  descrip- 
tion of  such  a  road  was  given. 

Curbing.  —  In  Beaudry  v.  Valdez,  32  Cal.  269, 
it  was  held  that  the  special  use  of  the  word 
macadamizing  in  the  California  statutes  of 
1863-1864,  p.  333,  authorizing  the  city  council 
of  Oakland  to  improve  the  streets,  etc.,  in  that 
city,  marked  it  as  a  distinct  kind  of  improve- 
ment from  the  other  improvements  mentioned 
in  the  act;  so  that  where  a  resolution  passed 
under  the  act  by  the  city  council,  declaring  its 
intention  to  do  the  work,  described  it  as 
macadamizing  only,  curbing  the  sidewalks 


was  not  included,  and  a  contract  made  under 
the  resolution  for  both  improvements  was  void 
as  to  the  curbing. 

Guttering. — The  macadamizing  of  city  streets 
includes  their  "  trimming  "  and  "  guttering;" 
and  a  ciiy  charter  which  gave  to  the  council 
power  to  levy  and  collect  a  special  tax  on  lots, 
for  the  purpose  of  macadamizing  the  streets 
running  in  front  thereof,  was  held,  in  connec- 
tion with  other  provisions  of  the  charter,  to 
authorize  a  tax  for  "  trimming,  curbing,  and 
guttering  "  such  streets.  McNamara  v.  Estes, 
22  Iowa  246. 

In  Partridge  v.  Lucas,  99  Cal.  520,  it  was 
held  that  the  construction  of  rock  gutters  was 
something  entirely  different  from  the  ordinary 
work  of  macadamizing  a  Street. 

Construction  of  Sidewalks.  —  In  San  Francisco, 
the  macadamizing  of  a  st  reet  and  the  construc- 
tion of  sidewalks  are  different  kinds  of  work, 
and  when  the  macadamizing  of  a  street  is 
ordered  it  is  meant  that  the  roadway  only  is  to 
be  improved.  Himmelmann  v.  Saiterlee,  50 
Cal.  68. 

So  in  Dyer  v.  Chase,  52  Cal.  440,  it  was  held 
that  a  resolution  of  intention  to  curb  and 
macadamize  a  street  did  not  include  the  side- 
walks. 

Paved  and  Macadamized.  (See  also  Pave.)  — 
In  Harrisburg  v.  Segelbaum,  151  Pa.  St.  180. 
it  was  said-  "As  popularly  understood,  a 
macadamized  street  is  a  paved  street,  but 
every  paved  street  is  not  necessarily  a  macad- 
amized street."  And  in  that  case  it  was  held 
that  macadamizing  was  an  original  paving 
within  an  act  relieving  the  owners  of  abutting 
property  from  liability  for  costs  of  subsequent 
paving. 

Macadamizing  Held  to  Be  Paving.  —  See  Burn- 
ham  v.  Chicago,  24  111.  499;  Huidekoper  v. 
Meadville,  83  Pa.  St.  158;  Greensburg  v.  Laird, 
138  Pa.  St.  536. 

Authority  to  Pave  Held  to  Confer  Authority  to 
Macadamize.  —  Warren  v.  Henly,  31  Iowa  36. 

Grading.  —  It  seems  that  grading  does  not 
include  macadamizing .    State  v.  District  Ct., 
33  Minn.  164. 
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MA  CHE  TE  —  MA  CHINE. 


Definition*. 


MACHETE.  —  A  machete  is  a  heavy  knife  or  cutlass,  used  in  Spanish  colo- 
nies and  Spanish-American  countries,  both  as  a  tool  and  as  a  weapon ;  a  large 
heavy  knife,  resembling  a  broadsword,  often  two  or  three  feet  in  length,  used 
as  a  hatchet  to  cut  through  thickets  and  for  various  other  purposes.1 

MACHINE  —  MACHINERY.  —  A  machine  is  a  piece  of  mechanism  which, 
whether  simple  or  compound,  acts  by  a  combination  of  mechanical  parts  that 
serve  to  create  or  apply  power  to  produce  motion  or  to  increase  or  regulate 
the  effect.2  One  of  the  definitions  of  machinery  is,  the  means  and  appliances 
by  which  anything  is  kept  in  action  or  a  desired  result  is  obtained.3 


1.  Wiborg  v.  U.  S.,  163  U.  S.  632.  This  case 
arose  from  an  alleged  violation  oi  the  United 
States  neutrality  laws. 

2.  Machine.  —  Georgia  Pac.  R.  Co.  v.  Brooks, 
84  Ala.  140. 

A  machine  is  defined  as  "  a  contrivance 
which  serves  to  apply  or  regulate  moving  power; 
or  it  is  a  tool,  more  or  less  complicated,  which 
is  used  to  render  useful  natural  instruments." 
Central  Trust  Co.  v.  Sheffield,  etc.,  Coal,  etc., 
Co.,  42  Fed.  Rep.  no. 

3.  Machinery.  —  Fairbank  v.  Cincinnati,  etc., 
R.  Co.,  66  Fed.  Rep.  475:  Brewer  v.  Ford,  59 
Hun  (N.  Y.)  27,  in  which  latter  case  it  is  said 
that  a  model  or  pattern  is  not  a  machine. 

Machine  and  Machinery  Distinguished. — In  con- 
struing a  policy  of  fire  insurance  on  an  engine 
and  machinery  "  contained  in  a  building,  and 
for  ihe  manufacture  of  the  ware,"  the  court, 
per  Ames,  J.,  said:  "It  appears  to  us  that  the 
word  machinery,  as  used  in  this  policy,  does 
not  mean  exactly  the  same  thing  as  the  word 
machine.  *  *  *  In  a  policy  of  this  kind 
the  word  machinery  may  fairly  be  held  to  cover 
all  instruments  intended  to  be  operated  exclu- 
sively by  machinery  in  the  business  of  the 
assured,  and  which  are  so  operated  from  time 
to  time,  in  the  regular  and  ordinary  prosecu- 
tion of  the  business  described  or  referred  to  in 
the  policy."  Seavey  v.  Central  Mut.  F.  Ins. 
Co.,  in  Mass.  540.  See  generally  the  title 
Fire  Insurance,  vol.  13,  p.  115. 

Car  Axle.  —  Where  a  bill  of  lading  excepted 
accidents  to  boilers  or  machinery,  it  was  held 
that  machinery,  as  thus  used,  included  the 
axle  of  a  railroad  car.  Fairbank  v.  Cincinnati, 
etc.,  R.  Co.,  66  Fed.  Rep.  471.  But  in  Fair- 
bank  v.  Cincinnati,  etc.,  R.  Co.,  (C.  C.  A.)  81 
Fed.  Rep  289,  this  decision  was  reversed,  and 
it  was  held  that  machinery  applied  only  to  the 
group  of  mechanical  parts  connected  with  the 
boiler  and  steam  supply  by  which  power  was 
generated  and  applied  and  the  vessel  or  train 
of  cars  was  propelled,  and  did  not  include  an 
axle  of  one  of  the  cars. 

Coal  Cars. —  It  has  been  held  in  Maryland 
that  coal  cars  are  not  subjects  of  a  mechanics' 
lien  under  the  Act  of  1845,  c.  176,  as  the  word 
machine  used  in  thai  act  applies  only  to  fixed 
or  stationary  machinery,  and  does  not  extend 
to  movable  machines.  New  England  Car 
Spring  Co.  v.  Baltimore,  etc.,  R.  Co.,  n  Md. 
89,  criticising  Denmead  v.  Baltimore  Bank,  9 
Md.  179.  See  generally  the  title  Mechanics' 
Liens. 

Dies.  —  In  Seavey  v.  Central  Mut  F.  Ins. 
Co.,  in  Mass.  540,  it  was  held  that  dies  in- 
tended for  use  in  a  stamping  machine  were 
covered  by  a  policy  insuring  machinery, 
though  there  were  several  hundred  of  them 
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and  only  one  pair  was  capable  of  use  at  one 
time. 

Elevator.  —  In  Lefler  v.  Forsberg,  1  App.  Gas. 
(D.  C.)  36,  it  was  held  that  an  electric  passen- 
ger elevator  was  a  machine  within  a  mechan- 
ics' lien  law  subjecting  a  building  to  a  lien  for 
any  engine,  machinery,  etc.,  placed  in  such 
building.  See  generally  the  title  Mechanics' 
Lif.ns. 

Gas  Meters,  Pipes,  Etc.    (See  also  the  title  Ex- 

EMPTIONS  (FROM  TAXATION),  vol.  12,  pp. 351, 363.) 

—  An  exemption  of  machinery  in  manufacto- 
ries from  taxation  does  not  exempt  the  pipes, 
lamp  posts,  and  meters  of  a  gas  company. 
Covington  Gas-light  Co.  v.  Covington,  84  Ky. 
•98;  Consolidated  Gas  Co.  v.  Baltimore,  62  Md. 
5S8,  50  Am.  Rep.  237,  distinguished  Com.  v. 
Lowell  Gas  Light  Co.,  12  Allen  (Mass.)  75,  say- 
ing it  was  unnecessary  to  determine  whether 
machinery  in  its  broadest  and  most  compre- 
hensive sense  included  a  gas  meter.  See  also 
Memphis  Gas-Light  Co.  v.  State,  6  Coldw. 
(Tenn.)  310. 

In  Com.  v.  Lowell  Gas  Light  Co.,  12  Allen 
(Mass.)  75,  the  question  was  whether,  under  a 
tax  law  which  imposed  taxation  upon  the 
market  value  of  the  capital  stock  of  the  gas 
company,  but  permitted  the  reduction  of  this 
amount  by  deducting  the  value  of  the  real 
estate  and  machinery  for  which  the  corporation 
was  assessed  in  the  town  or  city  in  which  it 
was  established  and  carried  on  its  business, 
the  gas  meters  and  the  mains  or  pipes  laid 
down  in  the  streets  to  distribute  the  gas  were 
to  be  regarded  as  machinery  of  the  corpora- 
tion; and  it  was  held  that  they  were. 

On  the  otherhand,  upon  the  question  of  the 
taxation  of  an  aqueduct  corporation  upon  its 
machinery  by  the  town  where  it  was  situated, 
the  court  held  that  such  a  corporation  was  not 
a  manufacturing  company  so  as  to  bring  its 
pipes  and  other  apparatus  within  the  statutory 
terms.  Dudley  v.  Jamaica  Pond  Aqueduct 
Co.,  100  Mass.  183.  184. 

Same  —  Supply  Pipe  of  Water  Tank.  —  In  East 
Tennessee,  etc.,  R.  Co.  v.  Thompson,  94  Ala. 
638,  it  was  said:  "  There  can  be  no  question 
that  the  supply  pipe  of  a  water  lank  is,  in  the 
meaning  of  the  statute,  a  part  of  the  ways, 
works,  machinery,  or  plant  connected  with  or 
used  in  the  business  of  a  railroad  company." 
This  case  arose  upon  the  construction  of  a 
statute  rendering  the  master  liable  for  defect- 
ive appliances.  See  generally  the  title  Master 
and  Servant. 

Hammer.  (See  also  the  title  Master  and 
Servant.)  —  In  Georgia  Pac.  R.  Co.  v.  Brooks, 
84  Ala.  138,  the  question  was  whether  an  in- 
jury in  the  eye  received  by  a  railroad  em- 
ployee, caused  by  a  scale  flying  from  the  iron 
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MA  CHINE  -  MA  CIIINER  V. 


Definition. 


Patents.  —  The  term  "machine"  in  the  patent  laws  includes  every  mechan- 
ical device  and  combination  of  mechanical  powers ;  a  device  to  perform  some 
function  and  produce  a  certain  effect  or  result.1 


rail  of  the  track  when  struck  with  a  defective 
hammer,  was  not  an  injury  caused  by  reason 
of  a  defect  in  the  condition  of  the  ways,  works, 
machinery,  or  plant  connected  with  or  used  in 
the  business  of  the  master  or  employer,  and  so 
within  the  statute  defining  the  liabilities  of 
employers  or  workmen  for  injuries  received  by 
the  workmen  while  in  the  service  of  the  em- 
ployer. The  court  held  that  the  hammer  was 
not  a  part  of  the  machinery  within  the  statute. 
See  also  Georgia  R.,  etc.,  Co.  v.  Nelms,  83 
Ga.  70. 

Foundry.  —  A  foundry  in  which  "railing 
posts,  and  bridges,  and  such  things  "  are  man- 
ufactured, and  "  iron,  brass,  and  other  met- 
als "  are  cast,  is  not  exempt  from  taxation, 
under  a  constii  utional  provision  exempting 
capital,  machinery,  and  other  property  em- 
ployed in  the  manufacture  of  machinery  or 
agricultural  implements,  unless  the  articles 
manufactured  or  cast  are  used  in  the  manu- 
facture of  machinery  or  implements.  Benedict 
v.  New  Orleans,  44  La.  Ann.  793.  See  also  the 
title  Exemptions  (from  Taxation),  vol.  12,  pp. 
35i.  363. 

Rolling  Mill.  —  In  Lowber  v.  Le  Roy,  2  Sandf. 
(N.  Y.)  202,  it  was  held  that  the  word  machinery, 
though  more  appropriate  to  a  steam  engine 
and  its  fixtures  than  to  a  lead-pipe  machine  or 
a  rolling  mill,  was  sufficiently  extensive  in  its 
meaning  to  embrace  both  the  latter,  and  that 
on  the  terms  of  a  contract  and  the  existing 
facts  to  which  the  contract  was  applicable  it 
did  embrace  them. 

Sawmill.  —  So  the  saw  of  a  sawmill  has  been 
held  to  be  part  of  the  machinery  of  the  mill. 
State  v.  Avery,  44  Vt.  629.  • 

Shells.  —  The  "  shells  "  used  in  a  clolh-print- 
ing  machine  are  not  part  of  the  machine.  Such 
a  machine  is,  when  sold,  considered  complete 
without  them.  Griggs  v.  Stone,  51  N.  J.  L. 
549- 

Tools  and  Implements  —  Insurance.  —  See  the 
title  Fire  Insurance,  vol.  13,  p.  115. 

Machine  Shop.  —  An  organ  factory  is  not  a 
machine  shop  within  the  meaning  of  that  term 
as  used  in  a  policy  of  fire  insurance.  Goddard 
v.  Monitor  Mut.  F.  Ins.  Co.,  10S  Mass.  56. 

Machine  and  Repair  Shop.  —  In  an  action  upon 
a  policy  of  insurance  on  a  building  described 
as  a  "  machine  and  repair  shop,"  it  was  held 
that  the  term  ''machine  and  repair  shop  "  did 
not  necessarily  mean  a  shop  in  which  iron 
work  alone  is  to  be  done,  and  that  it  was  prop- 
erly left  to  the  jury  to  say  whether  the  busi- 
ness carried  on  there  of  making  shingles  was 
that  of  a  machine  and  repair  shop.  Chaplin  v. 
Provincial  Ins.  Co.,  23  U.  C.  C.  P.  278. 

Fixed  Machinery.  —  A  mortgage  deed  upon 

fixed  machinery  "  will  cover  a  blower  pipe 
conveying  air  from  a  blower  to  a  forge.  Al  vord 
Carriage  Mfg.  Co.  r.  Gleason,  36  Conn.  86. 

Threshing  Machine. — SeeT  11  resii i kg  Mach i  n E, 

Perfect  Machine.  —  See  Perfect. 

Fixtures.  —  See  the  title  Fixtures,  vol.  13, 
especially  at  pp.  644,  664,  665,  668,  672. 

Machinery  and  Effects.  —  See  Effects,  vol.  10, 
P-  454- 


1.  Patents.  (See  also  the  title  Patents.)  — 
Corning  v.  Burden,  15  How.  (U.  S.)  252;  Ris- 
don  Iron,  etc..  Works  v.  Medart,  158  U.  S.  68; 
Pratt  v.  Thompson,  etc.,  Spice  Co.,  83  Fed. 
Rep.  518;  Wintermute  v.  Redington,  1  Fish. 
Pat.  Cas.  239;  Piper  v.  Brown,  4  Fish.  Pat. 
Cas.  175;  Union  Sugar  Refinery  if.  Matthiessen, 
2  Fish.  Pat.  Cas.  600;  Central  Trust  Co.  v. 
Sheffield,  etc..  Coal,  etc.,  Co.,  42  Fed.  Rep.  no; 
Chicago  Sugar  Refining  Co.  v.  Charles  Pope 
Glucose  Co.,  (C.  C.  A.)  84  Fed.  Rep.  981 ;  Mac- 
kay  v.  Jackman,  12  Fed.  Rep.  618. 

"  A  construction  more  or  less  complex,  con- 
sisting of  a  combination  of  moving  parts  or 
simple  mechanical  elements,  as  wheels,  levers, 
cams,  etc.,  with  their  supports  and  connecting 
framework,  calculated  to  constitute  a  prime 
mover,  or  to  receive  force  and  motion  from  a 
prime  mover  or  from  another  machine,  and 
transmit,  modify,  and  apply  them  to  the  pro- 
duction of  some  desired  mechanical  effect  or 
work."  Fairbank  v.  Cincinnati,  etc.,  R.  Co., 
66  Fed.  Rep.  475,  quoting  Webster's  Diet. 

In  Burr  v.  Duryee,  I  Wall.  (U.  S.)  570,  a 
machine  as  used  in  the  patent  act  was  defined 
to  be  "  a  concrete  thing,  consisting  of  parts  or 
of  certain  devices  and  combination  of  devices." 

Machine  and  Engine.  —  In  a  private  patent  act 
the  words  were,  "a  machine  for  turning  or 
cutting  irregular  forms."  The  words  of  de- 
scription in  the  letters  patent  were,  "  an  engine 
for  turning  or  cutting  irregular  forms."  It 
was  held  that  the  court  could  not  correct  this 
variance  so  as  to  give  validity  to  the  letters 
patent.  Blanchard  v.  Sprague,  3  Fed.  Cas.  No. 
I.5t7.  3  Sumn.  (U.  S.)  280,  1  Law  Rep.  223,  I 
Fish.  Pat.  Rep.  14. 

In  Lefler  v.  Forsbcrg,  1  App.  Cas.  (D.  C.)  41, 
it  was  said:  "  The  word  '  engine  '  is  defined, 
according  to  lexicographers,  as  any  ingenious 
or  skilful  contrivance  used  to  effect  a  purpose, 
and  is  often  used  as  synonymous  with  the  term 
machine.  The  latter  term  is  of  larger  defini- 
tion, but  one  of  the  most  commonly  accepted 
definitions  of  that  term  is  any  mechanical  con- 
trivance, as  the  wooden  horse  with  which  the 
Greeks  entered  Troy;  a  coach;  a  bicvele,  etc. 
See  Webster's  Diet.,  Worcester's  Diet." 

An  engine  that  worked  a  machine  has  been 
held  to  be  a  part  of  it.  See  Reg.  v.  Malty,  S 
El.  &  Bl.  712,  92  E.  C.  L.  712. 

Machine  and  Process.  —  In  Tilghman  v.  Proc- 
tor, 102  U.  S.  728,  it  was  said:  "  '  Whoever 
discovers  that  a  certain  useful  result  will  be 
produced  in  any  art  by  the  use  of  certain 
means  is  entitled  to  a  patent  for  it,  provided  he 
specifies  the  means.'  But  everything  turns 
on  the  force  and  meaning  of  the  word  '  means.' 
It  is  very  certain  thai  the  means  need  not  be  a 
machine  or  an  apparatus;  it  may,  as  the  court 
says,  be  a  process.  A  machine  is  a  thing.  A 
process  is  an  act  or  a  mode  of  acting.  The 
one  is  visible  to  the  eye,  an  object  of  per- 
petual observation.  The  other  is  a  conception 
of  the  mind,  seen  only  by  its  effects  when 
being  executed  or  performed.  Either  may  be 
the  means  of  producing  a  useful  result."  See 
also  MacKay  v.  Jackman,  12  Fed.  Rep.  61S; 
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MACHINIST.    (See  also  the  title  Mechanics'  Liens.)  —  A  machinist  is  a 
constructor  of  machines  ;  one  skilled  in  their  construction.1 
MADE.  —  See  Make  —  Making  —  Made,  post. 

MADHOUSE.  —  See  the  title  HOSPITALS  AND  ASYLUMS,  vol.  15,  p.  757, 
and  the  cross-references  there  given. 

MADMAN.  (See  also  the  titles  INSANITY,  vol.  16,  p.  558  ;  TESTAMENTARY 
Capacity  ;  and  see  Lunacy  —  Lunatic,  ante.)  —  See  note  2. 

MADNESS.  (See  also  the  titles  INSANITY,  vol.  16,  p.  558;  TESTAMENTARY 
Capacity.)  —  See  note  3. 

MAGAZINE.  —  A  magazine  is  denned  as  a  receptacle  in  which  anything 
is  stored;  a  storehouse ;  a  warehouse.4  A  pamphlet  periodically  published, 
containing  miscellaneous  papers  and  compositions.5 

MAGISTRATE.  (See  also  the  titles  FlRE  INSURANCE,  vol.  13,  p.  351 ;  JUS- 
TICE of  the  Peace,  vol.  18,  p.  6;  Public  Officers.)  —  A  magistrate  is  a 
public  civil  officer  invested  with  some  part  of  the  legislative,  executive,  or 
judicial  power  given  by  the  constitution.  The  President  of  the  United  States 
is  the  chief  magistrate  of  the  nation ;  the  governors  are  the  chief  magistrates 
of  their  respective  states.  In  a  narrower  sense  the  term  includes  only  inferior 
judicial  officers,  such  as  justices  of  the  peace,  etc.6 


Corning  v.  Burden,  15  How.  (U.  S.)  252;  Ris- 
don  Iron,  etc.,  Works  v.  Medart,  158  U.  S.  68; 
Chicago  Sugar-Refining  Co.  v.  Charles  Pope 
Glucose  Co.,  (C.  C.  A.)  84  Fed.  Rep.  981. 

1.  Machinist.— Michel  v.  American  Cent.  Ins. 
Co.,  17  N.  Y.  App.  Div.  92,  in  which  case  it 
was  held  that  the  words  "used  in  his  business 
as  a  machinist,"  in  a  fire-insurance  policy,  did 
not  cover  articles  carried  in  stock  for  sale  by  a 
dealer  in  machinery  and  implements. 

So  in  Loudon  v.  Coleman,  59  Ga.  655,  it  was 
held  that  where  a  machinist  merely  manu- 
factured or  sold  materials  for  repairing 
machinery  and  did  not  concern  himself  with 
uniting  the  materials  to  the  machinery,  he  vvas 
not  entitled  to  a  lien  as  a  machinist .  Parker- 
son  v.  Wightman,  4  Strobh.  L.  (S.  Car.)  365. 

2.  Madman  and  Idiot  Distinguished.  —  In  Com. 
v.  Haskell,  2  Brews.  (Pa.)  497,  it  was  said: 
"  The  difference  between  idiots  and  madmen 
is  that  'madmen  put  wrong  ideas  together,  and 
so  make  wrong  propositions,  but  argue  and 
reason  right  from  them;  but  idiots  make  very 
few  or  no  propositions,  and  reason  scarcely  at 
all.'  " 

3.  Madness. —  In  Owings's  Case,  1  Bland 
(Md.)  384,  it  was  said:  "  '  Madness,'  says  Sir 
William  Scott,  '  is  a  state  of  mind  not  easily 
reducible  to  correct  definition,  since  it  is  (he 
disorder  of  that  faculty  with  which  we  are 
little  acquainted.  *  *  *  We  learn  from 
experience  and  observation  all  that  we  can 
know,  and  we  see  thai  madness  may  subsist 
in  various  degrees,  sometimes  slight,  as  par- 
taking rather  of  disposition  or  humor,  which 
will  not  incapacitate  a  man  from  managing  his 
own  affairs  or  making  a  valid  contract.  It 
must  be  something  more  than  this;  something 
which,  if  there  be  any  test,  is  held  by  the  com- 
mon judgment  of  mankind  lo  affect  his  general 
fitness  to  be  trusted  with  the  management  of 
himself  and  his  own  concerns.  The  degree  of 
proof  must  be  still  stronger  when  a  person 
brings  a  suit  on  allegation  of  his  own  inca- 
pacity, by  exposing  to  view  the  changes  of 
his  mind.'  "  Citing  Turners.  Meyers,  I  Hag. 
Cons.  414. 


4.  State  v.  Sprague,  149  Mo.  419,  which  was 
a  burglary  case. 

5.  Cent.  Diet.  Seethe  title  Copyright,  vol. 
7,  P-  529- 

6.  Magistrate.  —  Childers  v.  Slate,  30  Tex. 
App.  195,  following  13  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  1198. 

In  Kurtz  v.  State,  22  Fla.  44,  it  was  said: 
"  Rapalje  and  Lawrence's  Law  Dictionary  de- 
fines magistrate  as  meaning  a  judicial  officer 
having  a  summary  jurisdiction  in  matters  of 
a  criminal  or  <^?j7-criminal  nature,  and  is 
commonly  used  in  the  United  States  to  desig- 
nate two  classes  of  judicial  officers,  justices  of 
the  peace  and  police  justices." 

A  Justice  of  the  Peace  is  a  magistrate.  Cayon 
v.  Dwelling  House  Ins.  Co.,  68  Wis.  510. 

A  deed  by  husband  and  wife,  executed  in 
Baltimore  county,  in  the  state  of  Maryland, 
where  they  resided,  and  acknowledged  before 
two  justices  for  that  county,  whose  ceriificate 
was  accompanied  by  the  attestation  of  the 
clerk  of  the  County  Court,  under  the  seal  of  ihe 
court,  that  the  persons  who  took  the  acknowl- 
edgment were  justices  of  the  peace  and  that 
there  were  no  magistrates  superior  to  them  in 
Baltimore  county,  was  held  to  be  duly  acknowl- 
edged within  Act  Pa.  Feb.  24,  1770,  which 
gave  effect  to  acknowledgments  of  deeds  by- 
husband  and  wife  made  before  "  any  mayor  or 
chief  magistrate  or  officer  of  the  cilies,  towns, 
or  places  where  such  deeds  or  conveyances  are 
or  shall  be  made  or  executed,"  and  directed 
that  "  such  acknowledgment  shall  be  cenified 
under  the  common  or  public  seal  of  such 
cilies,  towns,  or  places."  MTntirez/.  Ward,  5 
Binn.  (Pa.)  299.  See  also  MTntire  v.  Ward,  3 
Yeates  (Pa.)  426.  And  see  the  title  Acknowl- 
edgments, vol.  1,  p.  535. 

But  it  has  been  held  that  the  term  magistrate 
is  not  confined  to  an  officer  authorized  to  issue 
warrants  of  arrest,  and  that  an  indictment 
charging  that  a  warrant  was  issued  by  a  mag- 
istrate does  not  show  that  it  was  issued  oy  a 
justice  of  the  peace  or  other  officer  having  law- 
ful authority  to  issue  it.  Martin  v.  State,  32 
Ark.  124. 
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MAGNA  CHARTA.  —  See  the  title  CONSTITUTIONAL  Law,  vol.  6,  p.  882,  and 
references,  there  given. 

MAHOMETAN.  —  See  note  1. 

"  MAICE."  —  (See  also  Malice,  post,  and  see  the  title  Murder  and 
Manslaughter.)  —  See  note  2. 

MAIDEN.  —  The  word  "  maiden"  has  been  held  to  mean  a  young  unmarried 
woman,  not  necessarily  one  who  has  preserved  her  chastity.3 

MAIL.  (See  also  the  title  Postal  Laws.)  —  The  word  "  mail,"  which  with 
some  changes  in  the  orthography  is  found  in  many  languages,  means  in  its 
original  signification  a  wallet,  sack,  budget,  trunk,  or  bag,  and  in  connection 
with  the  post  office  means  the  carriage  of  letters,  whether  applied  to  the  bag 


Alderman  —  Acknowledgment.  —  In  Gordon 
v.  Hobart,  2  Sumn.  (U.  S.)  404,  the  question 
came  before  Judge  Story  whether  a  mortgage 
acknowledged  by  the  grantor  before  an  alder- 
man of  the  city  of  Philadelphia  was  valid  un- 
der the  statute,  and  he  said:  "This  resolves 
itself  into  the  mere  question  whether  an  alder- 
man of  the  city  of  Philadelphia  is  a.  magistrate 
in  the  sense  of  the  statute.  In  my  judgment 
he  is,  for  I  know  of  no  other  definition  of  the 
term  magistrate  than  that  he  is  a  person 
clothed  with  power  as  a  public  civil  officer." 

Consul  a  Magistrate  —  Acknowledgment.  —  See 
the  titles  Acknowledgments,  vol.  1,  pp.  505, 
506;  Consuls,  vol.  7,  pp.  10,  ri. 

Court  Commissioner.  —  A  statute  conferred 
upon  the  accused  the  right  to  have  his  case 
removed  upon  an  affidavit  of  prejudice  of  the 
examining  magistrate  and  have  the  prelim- 
inary examination  held  before  the  nearest 
justice  or  magistrate.  It  was  held  that  it  was 
not  a  sufficient  compliance  with  this  statute  to 
remove  the  case  to  the  nearest  court  commis- 
sioner, court  commissioners  being  only  one 
class  of  magistrates,  and  it  appearing  that 
the  commissioner  in  the  case  at  bar  was  not 
the  nearest  magistrate.  State  v.  Sorenson,  84 
Wis.  27. 

Habeas  Corpus.  —  In  Childers  v.  State,  30  Tex. 
App.  160,  it  was  held  that  a  court  or  judge 
hearing  an  application  by  writ  of  habeas  corpus 
is  not  acting  as  a  magistrate,  and  that  testi- 
mony taken  at  such  hearing  is  not  admissible 
at  the  trial.  See  also  the  title  Secondary 
Evidence. 

Notary  Public.  —  Within  the  provision  of  a 
policy  of  insurance  requiring  that  notice  and 
proof  of  loss  be  accompanied  by  a  certificate  of 
the  magistrate  nearest  to  the  fire,  it  has  been 
held  that  a  notary  public  was  not  a  magistrate. 
Cayon  v.  Dwelling-House  Ins.  Co.,  63  Wis. 
510.    See  generally  the  title  Notaries  Public. 

Same  — Proof  of  Loss. —  In  Schultz  v.  Mer- 
chants' Ins.  Co.,  57  Mo.  331,  it  was  said: 

The  word  magistrate  does  not  necessarily 
imply  an  officer  exercising  any  judicial  func- 
tions, and  might  very  well  be  held  to  embrace 
notaries  and  commissioners  of  deeds;  but  it 
probably  was  used  to  apply  to  justices  only, 
and  if  there  was  a  notary  or  commissioner  of 
deeds  living  nearer  to  the  burned  building 
than  Hogue,  it  might  have  been  shown.  In 
the  absence  of  such  proof,  and  on  the  state- 
ment that  Hopue  was  the  only  magistrate  in 
the  place,  we  presume  no  notary  or  commis- 
sioner of  deeds  lived  there." 

Police  Magistrate.  —  In  Kurtz  v.  State,  22  Fla. 
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43,  it  was  held  that  an  assistant  police  magis- 
trate of  a  city  in  the  state  of  New  York  was  a 
magistrate  within  Rev.  Stat.  U.  S.,  §  5278, 
providing  for  requisitions  for  fugitives  from 
justice.  See  also  the  title  Extradition,  vol. 
12,  p.  590. 

In  People  v.  Curley,  5  Colo.  417,  it  was 
said:  "A  police  magistrate,  therefore,  under 
existing  laws  in  this  state,  must  be  a  justice  of 
the  peace,  duly  elected  and  qualified  primarily, 
and  as  such  becomes  a  police  magistrate  ex 
officio." 

Poor  Debtor's  Act.  (See  also  the  title  Poor 
Debtors;  and  the  title  Poor  Persons,  16  Encyc. 
of  Pl.  and  Pr.  698.)  —  A  recognizance  in  poor 
debtors'  proceedings  required  the  principal  de- 
fendants to  deliver  themselves  up  for  examina- 
tion before  some  magistrate  authorized  to  act. 
The  court  held  that  as  the  statute  expressly 
provided  that  magistrate  should  be  construed 
to  mean  "  court  or  magistrate,"  the  same 
meaning  would  be  given  to  the  word  in  the 
recognizance,  and  it  was  therefore  sufficient. 
Stearns  v.  Hemenway,  162  Mass.  17. 

The  requirement  of  Gen.  Stat.  Mass.,  c.  124, 
§  12  (Pub.  Slat.  1882,  c.  162,  §  31),  that  the  no- 
tice to  a  plaintiff  of  the  time  and  place  ap- 
pointed for  the  examination  of  the  defendant  on 
his  application  to  take  the  oath  for  the  relief  of 
poor  debtors  shall  designate  the  official  capacity 
of  the  magistrate  who  issues  it,  is  not  satisfied 
by  the  mere  addition  of  the  word  magistrate 
to  his  signature.  Carter  v.  Clohecy,  100  Mass. 
299. 

Brought  Before  a  Magistrate,  —  See  Hadley  v. 
Perks,  7  B.  &  S.  375. 

1.  Mahometan. —  See  Hale  v.  Everett,  53 
N.  H.  9. 

2.  "Maice."  —  In  Wood  v.  State,  50  Ala.  144, 
it  was  held  that  an  indictment  which  charged 
that  the  defendants  "  unlawfully  and  with 
maice  aforethought  did  assault  A  B  with  in- 
lent  to  murder  him  "  was  good  as  an  indict- 
ment for  an  assault,  the  words  "  and  with 
maice  aforethought"  being  regarded  as  sur- 
plusage, but  not  for  an  assault  with  intent  to 
murder;  and  on  a  verdict  of  "guilty  as  charged 
in  the  indictment  "  it  was  erroneous  to  render 
judgment  of  imprisonment  in  the  penitentiary. 

3.  State  v.  Shedrick,  69  Vt.  428,  wherein  the 
respondent  to  an  indictment  for  adultery 
pleaded  his  former  acquittal  of  a  charge  of 
rape  upon  the  same  person,  the  indictment  in 
the  present  case  describing  the  female  as  a 
"  maiden,"  and  her  testimony  in  the  rape  trial 
having  been  to  the  effect  that  she  had  never 
before  had  connection  with  a  man. 
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into  which  they  are  put,  the  coach  or  vehicle  by  means  of  which  they  are 
transported,  or  any  other  means  employed  for  their  carriage  and  delivery  by 
public  authority.  It  came  originally  into  use  as  referring  to  the  valise  which 
postilions  or  couriers  had  behind  them,  and  in  which  they  carried  letters,  at 
an  early  period  ;  and  after  the  establishment  of  post  offices,  post  routes,  and 
post  coaches,  it  became,  as  it  is  now,  a  general  word  to  express  the  carriage 
and  delivery  of  letters  by  public  authority.1 

MAIL  COACH  —  MAIL  STAGE.  —  A  mail  coach  is  denned  as  a  coach  that 
carries  the  mails.2 

MAIL  CONTRACTOR.  —  See  the  titles  INDEPENDENT  CONTRACTORS,  vol. 

16,  p.  186;  Postal  Laws. 

MAIL  CRANE  —  MAIL  CATCHER.  (See  generally  the  titles  Master  and 
Servant;  Railroads.)  —  A  mail  crane  is  an  upright  post  planted  close  to 
the  railroad  track,  with  an  arm  which,  when  not  in  use,  hangs  by  the  side  of 
the  post,  and  when  in  use  is  extended  horizontally  towards  the  track,  and 
from  which  a  suspended  mail  sack  may  be  taken  when  the  train  is  in  motion, 
by  means  of  an  iron  hook  or  mail  catcher  attached  to  the  door  of  the  car  and 
operated  by  the  mail  clerk.3 

MAILED.  —  See  note  4. 

1.  Mail.  —  Wynen  v.  Schappert,  6  Daly  (N. 
Y.)  558.  See  also  U.  S.  v.  Wilson,  Bald.  (U. 
S.)  105. 

Specific  and  Generic  Sense.  —  In  U.  S.  v.  Mar- 
selis,  2  Blatchf.  (U.  S.)  no,  it  was  said:  "  The 
terms  mail  and  '  post  office  '  seem,  each  of 
them,  to  bear,  in  the  Acts  of  Congress  and 
in  general  acceptation,  both  a  generic  and  a 
specific  sense.  Instances  are  presented  in  sec- 
tions 2,  4,  11,  and  22  of  the  Act  of  1825,  of  the 
employment  of  Ihe  term  mail  as  embracing 
the  whole  body  of  mailable  matter  transmitted 
from  office  to  office,  and  also  the  particular 
packets  addressed  from  and  received  at  differ- 
ent post  offices." 

By  Mail.  —  In  Lothrop  v.  Greenfield  Stock, 
etc.,  F.  Ins.  Co.,  2  Allen  (Mass.)  85,  it  was 
said:  "A  request  by  mail  is  a  familiar  phrase, 
and  has  a  well- understood  meaning.  It  does 
not  import  that  the  person  to  whom  it  is  ad- 
dressed shall  receive  it,  but  only  that  the  per- 
son by  whom  it  is  to  be  made  shall  deposit  in 
the  po?t  office  a  written  request,  duly  directed, 
so  that  in  the  usual  course  of  mail  it  will  reach 
its  destination."  See  also  Shed  v.  Brett,  1 
Pick.  (Mass.)  401.  And  see  the  title  Contracts, 
vol.  7,  p.  125  (/  seq. 

Where  a  statute  authorized  notice  of  protest 
of  a  foreign  bill  of  exchange  to  be  sent  through 
the  mails,  it  was  held  that  mails  did  not  in- 
clude the  mails  of  the  Confederate  States. 
Todd  v.  Neal,  49  Ala.  274. 

"  Miss  Mail."  —  In  Davis  v.  Wade,  4  Ala.  208, 
an  agreement  by  D.  with  W.,  a  contractor  for 
carrying  the  mail,  to  carry  the  United  Stales 
express  mail,  on  a  section  of  ten  miles,  twice 
in  twenty-four  hours,  for  twelve  months,  for 
seven  hundred  dollars,  to  be  paid  quarterly  on 
the  performance  of  the  service,  and  to  be  ac- 
countable for  any  "  miss  mail"  the  cause  of 
which  occurred  on  that  part  of  the  route,  was 
held  to  be  a  dependent  covenant.  The  court 
said:  "  We  think  it  cannot  be  doubted  that  the 
meaning  of  this  part  of  the  contract  is  that  the 
parties  were  stipulating  for  the  accidental  or 
casual  omission  to  deliver  the  mail  within  the 
prescribed  period.    That  with  the  best  possible 
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management  such  failures  would  occur,  when 
the  travel  was  at  the  rate  of  ten  miles  an  hour, 
must  have  been,  and  was,  foreseen,  and  such 
casual  omissions  were  by  the  agreement  pro- 
vided against  by  the  plaintiff  agreeing  to  be 
liable  to  the  defendant  for  the  injury  resulting 
to  him  from  such  failure." 

Passage  of  the  Mails.  —  See  Passage  of  the 
Mails. 

2.  Cincinnati,  etc.,  Turnpike  Co.  v.  Neil,  9 
Ohio  12. 

Mail  Stage.  —  The  toll-rate  clause  in  the  char- 
ter of  a  turnpike  company  provided  that  for 
each  passage  over  the  company's  road,  which 
was  a  post  road,  "  a  coach,  chariot,  or  phaeton  " 
should  pay  a  toll  of  thirty-three  cents,  but  a 
mail  star/e  only  six  cents.  It  was  held  that  in 
the  sense  of  the  charter,  and  for  the  purpose  of 
ascertaining  the  rate  of  toll,  a  coach  was  a 
mail  stage  when  it  actually  carried  the  public 
mail  over  the  road  under  a  temporary  arrange- 
ment, fairly  made  with  the  post  office  depart- 
ment, through  a  deputy  postmaster,  for  the  pub- 
lic convenience,  and  not  for  the  mere  purpose 
of  evading  the  higher  rate  of  toll;  and  that  it 
was  not  competent  for  the  company  to  insist, 
for  the  purpose  of  exacting  the  higher  rate  of 
toll,  that  the  contract  was  not  in  writing,  or 
did  not,  in  the  manner  of  making  it,  conform 
to  the  directions  of  the  Acts  of  Congress  with 
regard  to  regular  mail  contracts.  Rhode 
Island,  etc.,  Turnpike  Soc.  v.  Harris,  6  R.  I. 
224. 

3.  Mail  Crane  —  Mail  Catcher. — International, 
etc.,  R.  Co.  v.  Stephenson,  22  Tex.  Civ.  App. 
220.  This  was  an  action  by  an  engineer 
against  a  railroad  company  for  injuries  from 
being  struck  by  a  mail  crane  while  in  the  per- 
formance of  his  duty,  in  protruding  his  head 
from  the  cab  window  to  ascertain  the  condition 
of  his  engine.  See  also  Chicago,  etc.,  R.  Co. 
v.  Gregory,  5S  111.  275,  which  was  an  action  for 
the  death  of  a  fireman. 

4.  Mailed.  (See  also  the  title  Bills  of  Ex- 
change and  Promissory  Notes,  vol.  4,  p.  424.) 
—  Where  a  notary  public  made  affidavit  that 
he  hi  ailed  certain  notices  of  protest,  testimony 
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MAIM.  —  See  the  title  Mayhem. 
MAIN.  —  See  note  I. 
MAINER.  —  See  note  2. 

MAINPRISE.  (See  also  the  titles  BAIL  (IN  ClVIL  CASES),  vol.  3,  p.  587; 
Bail  and  Recognizance  (in  Criminal  Cases),  vol.  3,  p.  651.)  —  Mainprise 
is  an  undertaking  by  one's  friends  for  him,  before  certain  persons  for  that 
purpose  authorized,  that  he  shall  appear  at  a  certain  day  and  answer  whatever 
shall  be  objected  to  him  in  a  legal  way,  thus  to  save  him  from  imprisonment 
in  the  common  jail.  It  has  been  used  synonymously  by  many  law  writers 
with  the  word  "bail."  3    The  term  is  now  seldom  used. 

MAINSWORN.  —  See  note  4. 

MAINTAIN  —  MAINTENANCE.  (See  also  the  titles  Alimony,  vol.  2,  p.  91  ; 
Champerty  and  Maintenance,  vol.  5,  p.  8*15 ;  Guardian  and  Ward,  vol. 
15,  p.  16;  Husband  and  Wife,  vol.  15,  p.  785 ;  Parent  and  Child;  Poor 
and  Poor  Laws;  Wills;  and  see  Support.)  —  The  verb  "maintain"  in 


was  objected  to  on  the  ground  that  he  did  not 
state  that  the  postage  on  such  notices  was  pre- 
paid. The  court  overruled  this  objection,  say- 
ing: "  This  objection  is  rather  hypercritical. 
The  word  mailed,  as  applied  to  a  letter,  means 
that  the  letter  was  properly  prepared  for  trans- 
mission by  the  servants  of  ihe  postal  depart- 
ment and  that  it  was  put  in  the  custody  of  the 
officer  charged  with  the  duty  of  forwarding  the 
mail."  Pier  v.  Heinrichshoffen,  67  Mo.  169. 
To  the  same  effect  is  National  Butchers',  etc., 
Bank  v.  De  Groot,  43  N.  Y.  Super.  Ct.  344. 

But  in  Provident  Sav.  L.  Assur.  Soc.  v. 
Nixon,  (C,  C.  A.)  73  Fed.  Rep.  148,  the  court 
refused  to  follow  these  decisions,  as  the  wit- 
nesses in  that  case  added  to  the  term  mailed 
explanations  from  which  it  appeared  that  the 
postage  was  not  paid. 

A  contract  may  be  consummated  by  letter 
deposited  in  the  post  office;  and  when  an  offer 
is  made  contemplating  an  acceptance  in  this 
manner,  and  a  letter  accepting  it  is  properly 
mailed,  the  agreement  is  complete;  but  to  be 
properly  mailed  the  letter  should  be  duly 
posted,  and  the  date  of  the  posting  must  de- 
termine the  date  of  the  contract.  Blake  v. 
Hamburg  Bremen  F.  Ins.  Co.,  67  Tex.  160. 
See  also  the  title  Contracts,  vol.  7,  p. 
13?. 

1.  Main  Channel.  —  It  sometimes  occurs  that 
in  the  same  part  of  a  river  there  are  two  or 
more  lines  of  navigation,  one  to  the  right  and 
the  other  to  the  left,  one  in  the  main  river  and 
another  through  a  slough.  Upon  the  question 
which  of  these  should  be  called  the  main 
channel,  the  court  said:  "  The  adjective  main 
as  here  used  means  principal.  It  is  very  plain 
that  the  woids  used  in  describing  the  boundary 
of  the  state,  '  main  channel,'  could  not  be  ap- 
plied in  such  a  case.  But  the  principal  chan- 
nel of  the  river  is  the  bed  of  the  main  stream, 
and  in  all  cases  may  be  described  as  the 
main  channel."  Dunlieth,  etc.,  Bridge  Co.  v. 
Dubuque  County,  55  Iowa  566.  See  also  Ces- 
sill  v.  State,  40  Ark.  502;  St.  Louis,  etc., 
Packet  Co.  v.  Keokuk,  etc.,  Bridge  Co.,  31 
Fed.  Rep.  755. 

Main  Road  in  Sense  of  Highroad.  —  In  re  Burs- 
lem.  (1896)  1  Q.  B.  28.  See  also  Lancaster 
County  v.  Rochdale,  53  L.  J.  M.  C.  5,  8  App. 
Cas.  4Q4,  32  W.  R.  65,  49  L.  T.  N.  S.  368,  48  J. 
P.  20:  West  Riding  v.  Reg.,  53  L.  J.  M.  C.  41, 
8  App.  Cas.  781,  32  W.  R.  253;  Improvement 
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Com'rs  v.  Justices  of  Peace,  54  L.  J.  M.  C.  I, 
56  L.  J.  M.  C.  17,  13  Q.  B.  D.  623,  15  Q.  B.  D. 
25,  33  W.  R.  488,  48  J.  P.  406. 

As  to  a  road  that  has  ceased  to  be  a  turnpike 
road,  see  Overseers  of  Poor  v.  Justices,  11  Q. 
B.  D.  490. 

Main  Sea  and  High  Sea.  —  In  U.  S.  v.  Rodgers, 
150  U.  S.  254,  it  was  said:  "  '  That  part  of  the 
sea  which  lies  not  within  the  body  of  a  county 
is  called  the  main  sea  or  ocean.'  De  Jure 
Maris,  c.  iv.  By  the  '  main  sea  '  Hale  here 
means  the  same  thing  expressed  by  the  term 
'high  sea'  —  mare  altum,  or  le  hant  tneer." 
See  also  Baker  v,  Hoag,  3  Barb.  (N.  Y.)  203, 
reversed  7  N.  Y.  555:  People  v.  Richmond 
County,  73  N.  Y.  393;  Hamilton  v.  Fraser, 
Stuart's  Rep.  (Can.)  27.  And  see  High  Seas, 
vol.  15,  p.  341. 

From  Main  Wall  of  House.  —  For  a  construction 
of  this  phrase  as  used  in  section  3  of  the  Public 
Health  (Buildings  in  Streets)  Act,  1888,  see 
Ravensthorpe  Local  Board  v.  Hinchcliffe,  24 
Q.  B.  D.  170. 

2.  Mainer.  —  In  Rex  v.  Beare,  1  Ld.  Raym. 
417,  the  court  held  that  when  a  libel  is  pro- 
duced written  by  a  man's  own  hand,  and  the 
author  of  it  is  unknown,  he  is  taken  in  the 
mainer,  and  that  throws  the  proof  upon  him; 
and  if  he  cannot  produce  the  composer  the  ver- 
dict will  be  against  him. 

3.  Mainprise. —  Bac.  Abr.,  tit.  Bail  in  Civil 
Causes. 

In  Toles  v.  Adee,  84  N.  Y.  240,  it  was  said: 
"  It  is  not  every  agreement  made  by  a  surety 
for  the  appearance  of  a  defendant  in  a  bailable 
action  which  confers  upon  the  surety  the  right 
to  the  custody  of  the  principal,  or  the  power  to 
surrender  him  at  any  time  in  exoneration  of 
the  surety's  liability.  This  was  one  of  the  dis- 
tinctions between  bail  and  mainprise.  These 
words  are  often  used  in  the  old  books  as 
synonymous,  and  both  are  obligations  for  the 
appearance  of  a  party  and  to  save  him  from 
imprisonment;  and  the  chief  difference  is  said 
to  be  '  that  a  man's  mainpernors  are  barely  his 
sureties,  and  cannot  imprison  him  themselves 
to  secure  his  appearance,  as  his  bail  may,  who 
are  looked  upon  as  his  jailers.'  "  Quoting  Bac. 
Abr.,  tit.  Bail  in  Civil  Causes,  See  also  Mat- 
ter of  Nottingham,  (1897)  2  Q.  B.  510. 

4.  Mainsworn.  —  Forsworn,  by  making  false 
oath  with  hand  on  book.  Brownl.  4;  Slater  v. 
Franks,  Hob.  125;  Bac.  Abr.,  tit.  Slander,  D.  2. 
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pleadings  has  a  distinct  technical  signification  ;  it  signifies  to  support  that 
which  has  already  been  brought  into  existence.1  To  maintain  is  to  bear  the 
expense  of ;  to  support ;  to  keep  up;  to  supply  with  what  is  needed.2  It  also 
means  to  hold,  preserve,  or  keep  in  any  particular  state  or  condition  ;  to  sus- 
tain;  not  to  suffer  to  fall  or  decline.3    Maintenance  means  sustenance; 


1.  Maintain  —  Pleading.  —  Moon  v.  Durden, 
2  Exch.  22;  California  Sav.,  etc.,  Soc.  v.  Har- 
ris, in  Cal.  133;  Louisville,  etc.,  R.  Co.  v. 
Godman,  104  Ind.  492;  Carson-Rand  Co.  v. 
Stern,  129  Mo.  381;  Barber  Asphalt-Paving  Co. 
v.  Hezel,  (Mo.  1900)  56  S.  W.  Rep.  451.  See 
also  Maintainable,  post. 

In  Jost  v.  McNeill,  20  Nova  Scotia  162,  it 
was  held  that  reviving  a  judgment  was  no: 
maintaining  a  personal  action. 

A  statute  provided  that  foreign  corporations 
could  not  maintain  a  suit  in  the  courts  of  the 
state  without  complying  with  certain  condi- 
tions. It  was  held  that  if  the  corporation  began 
a  suit  before  complying  with  the  conditions,  a 
subsequent  compliance  before  a  motion  to  dis- 
miss would  defeat  such  a  motion.  The  court 
said:  "  There  is  a  well-defined  distinction  be- 
tween beginning  and  maintaining  an  action, 
viewed  with  reference  to  the  facts  of  the  con- 
troversy now  before  us.  We  are  bound  to 
assume  that  the  word  maintain  was  chosen  to 
express  the  exact  shade  of  meaning  intended 
by  the  lawmakers.  It  does  not,  with  its  pres- 
ent context,  seem  to  us  to  include  also  the  word 
'  begin.'  "  Carson-Rand  Co.  v.  Stern,  129  Mo. 
388. 

But  in  Smith  v.  Lyon,  44  Conn.  178,  Pardee, 
J.,  said:  "  Men  both  in  and  out  of  the  profes- 
sion often  speak»of  maintaining  an  action, 
having  reference  to  one  yet  to  be  instituted." 
See  also  Burbank  v.  Auburn,  31  Me.  590.  And 
in  Boutiller  v.  Steamboal  Milwaukee,  8  Minn. 
97,  where  the  language  of  the  statute  was  that 
the  personal  representative  "  may  maintain  an 
action  "  if  the  deceased  "  might  have  main- 
tained an  action,"  the  word  maintain  was 
held  to  have  been  used  in  the  sense  of  "  com- 
mence, institute,  or  begin  an  action."  See  also 
the  definitions  Bring  —  Brought,  vol.  4,  p. 
953;  Commence,  vol.6,  p.  216;  Institute,  vol. 

16,  p.  822. 

In  Byers  v.  Bourret,  64  Cal.  73,  it  was  held 
that  the  beginning  an  action  is  a  part  of  the 
maintaining  it. 

A  statute  provided  that  no  actions  for  per- 
sonal injuries  should  be  maintained  against 
any  railroad  company  unless  written  notice  of 
the  claim  should  have  been  given  in  a  certain 
time.  It  was  held  that  the  word  maintain  in 
the  statute  was  used  with  reference  to  actions 
yet  to  be  instituted.  Gumpper  v.  Waterbury 
Traction  Co.,  68  Conn.  424. 

Intoxicating  Liquors.  —  For  a  construction  of 
the  term  as  used  in  Stat.  24  Geo.  II.,  c.  40,  §  12, 
which  enacted  that  no  person  shall  "  maintain 
any  action,"  etc.,  for  or  on  account  of  anv 
spirituous  liquors,  unless,  etc.,  see  Phillpott  v. 
Jones,  2  Ad.  &  El.  41,  29  E.  C.  L.  24.  See 
generally  the  title  Intoxicating  Liquors,  vol. 

17,  p.  189. 

Same  —  Partnership.  —  The  word  maintain,  as 
used  in  statutes  requiring  a  partnership  doing 
business  under  a  fictitious  name  to  file  or  pub- 
lish a  certificate   giving  the   names  of  the 


partners  composing  the  firm  as  a  condition 
precedent  to  the  maintenance  of  any  suit  upon 
a  partnership  demand,  prohibits  the  beginning 
as  well  as  the  continuance  of  an  action  until 
the  statute  has  been  complied  with.  Byers  v. 
Bourret,  64  Cal.  73;  Kinsey  v.  Ohio  Southern 
R.  Co.,  3  Ohio  Dec.  249.  2  Ohio  N.  P.  175; 
New  Carlisle  Bank  v.  Brown,  5  Ohio  Cir.  Dec. 
94,  11  Ohio  Cir.  Cl.  77. 

2.  Alexander  v.  Parker,  144  111.  367;  Merrill 
v.  Spencer,  14  Utah  273.  See  also  Rhodes  v. 
Mummery,  48  Ind.  217. 

3.  Hold,  Preserve,  Etc.  —  Louisville,  etc.,  R. 
Co.  v.  Godman,  104  Ind.  492;  Brenn  v.  Troy, 
60  Barb.  (N.  Y.)  421;  Benson  v.  New  York,  10 
Barb.  (N.  Y.)  236. 

Maintain  means  "  to  keep  up,  sustain,  pre- 
serve." Kadderly  v.  Multnomah  County  Ct., 
32  Oregon  567,  quoting  And.  L.  Diet. 

Construct  and  Maintain.  —  The  word  maintain 
does  not  mean  to  provide  or  construct,  but 
means  to  keep  up;  to  keep  from  change;  to 
preserve;  to  hold  or  keep  in  any  particular 
state  or  condition.  Louisville,  etc.,  R.  Co.  v. 
Godman,  104  Ind.  492;  Barber  Asphalt  Pav- 
ing Co.  v.  Hezel,  (Mo.  1900)  56  S.  VV.  Rep.  451. 
Compare  infra,  this  note,  Creation. 

Same  —  Power  of  Sale.  —  In  Huron  Water- 
works Co.  v.  Huron,  7  S.  Dak.  9,  it  was  held 
that  the  words  "  construct  and  maintain  "  in 
a  power  conferred  on  a  city  by  its  charter  to 
construct  and  maintain  waterworks  for  the  city 
did  not  include  a  power  to  sell  or  dispose  of  the 
waterworks. 

Continuance.  —  In  Com.  v.  Patterson,  138 
Mass.  500,  it  was  said.  "A  building  cannot  be 
said  to  be  '  used'  for  the  illegal  sale  of  intoxi- 
cating liquors,  within  the  meaning  of  the  Pub. 
Stat.,  c.  101,  §  6,  which  makes  it  a  nuisance, 
nor  can  the  proprietor  be  said  to  'keep  or  main- 
tain such  common  nuisance,'  within  section  7, 
on  the  strength  of  a  single  casual  sale,  made 
without  premeditation,  in  the  course  of  a  law- 
ful business.  Not  only  do  the  words  1  used  1 
and  '  keep  or  maintain  '  import  a  certain  de- 
gree of  permanence,  but  the  same  idea  is 
usually  a  part  of  the  conception  of  a  nuisance." 
See  the  definition  Continue,  Continuous,  Etc., 
vol.  7,  p.  81. 

Creation.  —  The  Constitution  of  Texas  pro- 
vided that  the  legislature  might  pass  a  local 
law  for  the  maintenance  of  public  roads  with- 
out the  legal  notice  required  for  other  special 
laws.  It  was  held  that  maintenance  ;ncluded 
the  creation  of  a  road  system.  Smith  v.  Gray- 
son County,  18  Tex.  Civ.  App.  153.  Compare 
supra,  this  note,  Construct  and  Maintain. 

Disorderly  House.  (See  also  the  title  Dis- 
orderly Houses,  vol.  9,  p.  508.)  —  In  State  v. 
Main,  31  Conn.  574,  which  was  a  prosecution 
for  keeping  and  maintaining  a  disorderly 
house,  it  was  said:  "  To  '  keep  and  maintain  ' 
implies  much  more  than  to  live  in  such  a 
house." 

A  complaint  alleged  that  the  defendant  did 
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"keep  and  maintain"  a  house  of  ill  fame. 
A  statute  under  wliich  the  suit  was  brought 
used  the  word  "keep"  alone.  The  court  said: 
"  We  are  satisfied  that  the  two  words,  as  used 
in  this  complaint,  are  synonymous  terms,  and 
were  so  intended  by  the  pleader."  State  v. 
Ilanr.hett,  38  Conn.  38. 

Grading. —  In  Brenn  v.  Troy,  60  Barb.  (N. 
Y.)  421,  it  was  held  that  maintaining  a  high- 
way did  not  include  grading.  See  generally 
the  titles  Highways,  vol.  15,  p.  343;  Streets 
and  Sidewalks. 

To  Keep  Clean.  —  An  ordinance  granting  a 
franchise  to  a  cable  company  provided  that  the 
company  should  "  furnish,  construct,  put  in 
place,  and  maintain"  all  necessary  conduits 
and  siphons  to  carry  off  surface  water  across 
and  under  the  track.  In  construing  this 
ordinance  the  court  said:  "The  signification 
to  be  given  to  the  word  maintain,  as  used  in 
the  ordinance  and  applied  to  the  siphons  in 
question  (which  are  intended  to  designate  the 
catch  basins  placed  at  each  end  of  the  ctilveris, 
and  do  not  include  the  culverts  or  conduits 
connecting  them)  is  to  keep  in  repair  or  replace, 
and  does  not  inean  the  keeping  of  them  clean 
and  in  a  sanitary  condition,  since  a  failure  to 
keep  them  in  such  condition  in  no  way  impairs 
their  use  or  impedes  the  flow  of  water  through 
the  culverts."  Denver  v.  Denver  City  Cable 
R.  Co.,  22  Colo.  565. 

Lighting.  —  In  County  Road  Trustees  v. 
Fleming,  VV.  N.  (86)  180,  it  was  held  that  the 
words  "  to  maintain  and  repair  ", a  highway 
did  not  include  lighting  it. 

Macadamizing.  —  A  city  charter  provided  that 
all  expenses  of  making,  maintaining,  and 
altering  highways  should  be  assessed  upon  the 
inhabitants  and  property  of  the  city  in  the 
same  manner  with  other  city  taxes;  and  in  a 
subsequent  section,  that  the  expenses  of  any 
sewer  or  other  public  work  or  improvement 
might  be  assessed  upon  the  persons  whose 
property  was  specially  benefited  thereby.  It 
was  held  that  the  macadamizing  of  a  street 
was  not  a  "  public  improvement  "  within  the 
meaning  of  the  latter  section,  but  was  a.  main- 
taining of  a  street  within  the  meaning  of  the 
former  section.  New  Haven  v.  Whitney,  36 
Conn.  373. 

In  Leek  Imp.  Com'rs  v.  Justices,  20  Q.  B.  D. 
794,  57  L.  J.  M.  C.  102,  it  was  held  that  the 
conversion  of  a  macadamized  road  into  one 
paved  with  granite  was  not  within  the  term 
maintenance  of  the  road. 

Ownership.  —  On  an  indictment  for  maintain- 
ing a  house  as  a  liquor  nuisance,  "  to  '  keep  ' 
may,  in  its  ordinary  and  more  obvious  sense, 
apply  only  to  one  who  exercises  control  or  pro- 
prietorship of  the  building  or  place  used.  But 
to  maintain  has  no  such  limited  application. 
The  building  is  not  maintained  by  the  occu- 
pant; but  the  nuisance  is  maintained  by  prose- 
cuting therein  the  illegal  traffic."  Com.  v. 
Kimball,  105  Mass.  467. 

Purchase.  —  In  Whitlock  v.  West,  26  Conn. 
406,  it  was  held  that  where  a  statute  made  it 
the  duty  of  selectmen  to  erect  and  maintain 
pounds,  they  might  fully  discharge  their  duly 
by  purchasing  or  hiring  suitable  inclosures, 
already  erected,  to  be  used  exclusively  as 
pounds. 

Bebuilding.  —  The  Indiana  statute  (1  G.  &  H. 


343.  §  15;  Horner's  Stat.  1896,  §4848),  provid- 
ing that  partition  fences  "  shall  be  maintained 
throughout  the  year"  equally  by  both  parties 
is  not  limited  to  repairs  simply,  but  applies  as 
well  to  the  rebuilding  of  a  fence  destroyed  by 
fire.    Rhodes  v.  Mummery,  48  Ind.  216. 

Repairs. —  In  Hook  v.  Worcester,  etc.,  R. 
Co.,  58  N.  H.  252,  it  was  held  that  the  word 
maintain  in  Gen.  Stat.  N.  H.,  c.  148,  §  I  (Pub. 
Stat.  1 901,  c.  159,  §  23),  providing  that  "  the 
proprietors  of  every  railroad  shall  erect  and 
maintain  a  sufficient  fence,"  "  clearly  means 
'  keep  in  repair,'  or  '  keep  in  the  same  con- 
dition.' They  are  to  erect  a  sufficient  fence, 
and  keep  it  sufficient.  They  are  to  make  gates, 
crossings,  and  other  facilities  for  the  land- 
owner, and  keep  them  in  proper  condition  for 
use." 

In  Barber  Asphalt  Paving  Co.  v.  Hezel,  (Mo. 
1900)  56  S.  W.  Rep.  451,  an  ordinance  provid- 
ing for  the  reconstruction  and  maintenance  of 
a  street  for  a  period  of  years  was  held  to  be 
equivalent  to  an  ordinance  providing  for  recon- 
struction and  repairs  for  a  period  of  years. 

In  Verdin  v.  St.  Louis,  J31  Mo.  26,  the  main- 
tenance of  a  street  was  held  to  be  equivalent 
to  the  repair  of  the  street. 

Maintenance  and  Repairs  Distinguished.  —  The 
charter  of  a  city  provided  that  the  reconstruc- 
tion of  streets  should  be  paid  for  by  the  prop- 
erty owners  and  that  the  city  should  pay  for 
repairs.  The  city  affixed  co  a  bid  for  repaving 
a  condition  that  the  contract  should  include 
maintenance  of  the  paving  for  ten  years.  It 
was  held  that  a  taxpayer  could  not  object  to 
an  assessment  for  such  repaving,  where  it  did 
not  appear  that  the  bids  were  higher  owing  to 
this  contract  for  maintenance  than  they  would 
have  been  for  perfect  work  in  the  first  instance. 
The  court  construed  the  clause  for  maintenance 
for  ten  years  as  in  effect  a  guaranty  of  perfect 
work.  Seaboard  Nat.  Bank  v.  Woesten,  147 
Mo.  485.  The  court  distinguished  the  case  im- 
mediately preceding  and  Barber  Asphalt  Pav- 
ing Co.  v.  Ullman,  137  Mo.  543. 

And  in  Leek  Imp.  Com'rs  z).  Justices,  20  Q. 

B.  D.  794,  57  L.  J.  M.  C.  102,  it  was  said  that 
maintenance  and  repair  are  not  identical. 

Restoration.  —  Where  a  highway  has  been 
completely  destroyed,  it  has  been  held  that  its 
restoration  does  not  come  within  the  word 
maintenance.  Reg.  v.  Paul,  2  M.  &  Rob.  307; 
Reg.  v.  Bamber,  13  L.  J.  M.  C.  13,  5  Q.  B.  279, 
48  E.  C.  L.  279;  Reg.  v.  Hornsea,  23  L.  J.  M. 

C.  59.  Compare  Reg.  v.  Greenhow,  1  Q.  B.  D. 
703. 

Removal  of  Snow.  —  In  Guardians  of  Poor  v. 
Justices  of  Peace,  10  Q.  B.  D.  480,  52  L.  J.  M. 
C.  64,  it  was  held  that  the  removal  of  an 
obstruction  occasioned  by  a  heavy  fall  of  snow 
was  the  maintenance  of  a  highway. 

Maintaining  Ferry.  —  A  statute  required  a 
County  Court  to  levy  an  annual  tax  to  main- 
tain bridges  and  ferries.  It  was  held  that  this 
did  not  authorize  the  County  Court  to  purchase 
a  new  ferryboat  to  take  the  place  of  the  old 
one,  which  had  become  worn  out.  Kadderly 
v,  Multnomah  County  Ct.,  32  Oregon  560. 

Maintain  in  the  Sense  of  Improve.  —  A  statute 
providing  for  the  organization  of  park  dis- 
tricts enacted  that  the  territory  to  be  organized 
into  a  park  district  must  be  in  a  county  under 
township  organization  or  in  two  adjoining 
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support ;  support  by  means  of  supj 
veniences.1 

counties  under  township  organization,  and 
such  territory  must  form  one  connected  area, 
"no  portion  of  which  shall  be  already  included 
in  a  park  district  or  in  a  township  whose  cor- 
porate authorities  are  authorized  by  law  to 
levy  special  taxes  or  special  assessments  to 
maintain  a  public  park."  It  was  held  that 
the  word  maintain  as  used  in  this  section  was 
used  in  the  sense  of  improve  —  that  is,  the 
making  of  local  assessments  by  special  taxa- 
tion or  special  assessments  for  park  purposes. 
People  v.  Ennis,  188  111.  530. 

Maintaining  Minister  and  Public  Worship.  —  A 
testator  bequeathed  a  sum  of  money  to  a  re- 
ligious society  in  trust  to  invest  and  apply  the 
interest  thereon  and  increase  I  hereof  towards 
defraying  the  expenses  of  maintaining  a  min- 
ister and  public  worship  in  a  mission  chapel 
devised  by  the  will  to  the  same  trustees.  The 
trustees  applied  a  small  part  of  the  income  of 
the  trust  fund  to  the  payment  of  the  sexton  and 
for  fuel  used  in  the  chapel.  It  was  held  that 
such  a  use  of  the  income  was  not  a  misappli- 
cation of  it.  Atty.-Gen.  v.  Union  Soc,  116 
Mass.  167. 

Maintenance  of  Public  Schools.  —  The  Constitu- 
tion of  Utah  provided  that  in  cities  of  the  first 
and  second  classes  the  public-school  systems 
should  be  maintained  and  controlled  by  the 
boards  of  education  of  such  cities,  separate  and 
apart  from  the  counties  in  which  such  cities 
were  located.  It  was  held  that  it  was  the  in- 
tention of  the  f  ramers  of  this  section  to  make 
it  the  duty  of  the  boards  of  education  of  such 
cities  to  support,  bear  the  necessary  expense 
of,  maintain,  and  control  the  public-school  sys- 
tems thereof.    Merrill     Spencer,  14  Utah  273. 

Maintaining  Navigation  of  Canal.  —  In  Llewel- 
lyn v.  Swansea  Canal  Nav.  Co.,  2  H.  &  N.  509, 
it  was  held  that  using  water  to  refill  a  canal 
after  repairs  was  using  the  water  for  the  pur- 
pose of  maintaining  the  navigation  of  the 
canal. 

Maintaining  Railway.  (See  generally  the  title 
Railroads.)  —  Under  power  to  maintain  a  rail- 
way and  works,  reasonable  improvements,  con- 
sistent with  the  purpose  of  the  undertaking, 
are  included.  Sevenoaks,  etc.,  R.  Co.  v.  Lon- 
don, etc.,  R.  Co  ,  11  Ch.  D.  625. 

In  Moorhead  v.  Little  Miami  R.  Co..  17  Ohio 
353,  the  court  held  that  to  maintain  a  railroad 
implies  no  power  to  change  the  location  after 
construction. 

Same  —  Maintain  in  Substantial  Repair.  —  Un- 
der an  agreement  that  the  working  company 
should  maintain  the  railway  of  the  worked 
company  in  substantial  repair  and  good  work- 
ing order  and  condition,  the  worked  company 
being  bound  to  provide  at  a  certain  station 
proper  terminal  accommodations  to  enable  the 
working  company  to  carry  on  and  convey  the 
traffic,  and  being  bound  to  pay  to  the  working 
company  such  toll  rent  or  other  consideration 
for  the  use  of  a  third  company's  line  and  sta- 
tion as  the  working  company  might  have  to 
pay  to  such  third  company,  it  was  held  that  the 
word  maintain  was  limited  to  the  railway  of 
the  worked  company  and  did  not  extend  to  the 
station  or  any  portion  of  the  railway  of  the 


ies  of  food,  clothing,  and  other  con- 


third  company.  Clcnmel  Traders  v.  Water- 
ford,  etc.,  R.  Co.,  4  R.  &  Can.  T.  Cas.  92. 

Same  —  "  Maintaining  and  Sustaining."  —  The 
words  "  maintaining  and  sustaining"  a  rail- 
road have  reference  to  keeping  the  road  in  re- 
pair, "  supplying  it  with  machinery  and  such 
like  acts,  and  not  to  project?  for  extending  its 
business  by  schemes  and  enterprises  not  con- 
templated and  expressed  in  clear,  unambigu- 
ous terms  by  the  charter  itself."  Central  R. 
Co.  v.  Collins,  40  Ga.  624,  3  Am.  Corp.  Cas. 
224. 

Maintenance  of  Security  —  English  Bills  of  Sale 
Act  of  1882.  —  See  generally  the  title  Bills  of 
Sale,  vol.  4,  p.  555,  and  see  Seed  v.  Bradley, 
(1S94)  1  Q.  B.  319;  Blaiberg  v.  Beckett,  18  Q. 
B.  D.  96;  Ex  f.  Official  Receivers,  18  Q.  B.  I). 
222;  Furber  v.  Cobb,  18  Q.  B.  D.  494;  Golc- 
strom  v.  Tallerman,  18  Q.  B.  D.  1;  Hammond 
v.  Hocking,  12  Q.  B.  D.  29],  50  L.  T.  N.  S.  267; 
Bianchi  -■.  Offord,  17  Q.  B.  D.  484;  Calvert  v. 
Thomas,  19  Q.  B.  D.  204,  Watson  v.  Strick- 
land, ig  Q.  B.  D.  391:  Lyon  v.  Morris,  19  Q. 
B.  D.  139;  Macey  v.  Gilbert.  57  L.  J.  Q.  B.  461. 

1.  Maintenance. —  Wall  v.  Williams,  93  N. 
Car.  330.  See  also  Alexander  v.  Parker,  144 
111-  367. 

"Maintenance  is  defined  to  be  'aid,  suppoit. 
assistance  ;  the  s  upport  which  one  person  bound 
by  law  to  do  so  gives  to  another  for  his  liv- 
ing.' "  State  v.  Beatty,  61  Iowa  308,  quoting 
Bouv.  L.  Diet. 

Alimony.  (See  generally  the  title  Alimony, 
vol.  2,  p.  91.)  —  In  Calame  v.  Calame,  25  N.  J. 
Eq.  550,  it  was  said:  "  The  terms  'alimony'  and 
maintenance  are  emphatically  technical  words, 
having  for  ages  borne  a  fixed  and  established 
meaning,  and  they  never  have  been  held  to 
comprise,  within  their  legitimate  signification, 
an  allowance  of  a  portion  of  the  husband's 
estate  in  fee." 

Same  —  Alimony  and  Separate  Maintenance 
Synonymous.  —  See  Rogers  v.  Vines,  6  Ired.  L. 
(N.  Car.)  29S. 

Bastardy.  (See  also  the  title  Bastardy,  vol. 
3,  p.  871.)  —  In  Hanisky  v.  Kennedy.  37  Neb. 
618,  it  was  held  that  the  word  maintenance  in 
a  statute  authorizing  the  District  Court  to 
charge  the  putative  father  of  a  bastard  child 
with  its  maintenance,  included  "  the  necessary 
expense  incident  to  the  birth  of  the  child,  such 
as  the  employment  of  nurse,  midwife,  and 
phvsician,  and  a  decent  burial  of  the  infant." 
And  in  that  case  it  was  held  that  the  prosecu- 
tion did  not  abate  by  the  death  of  the  child 
pending  prosecution. 

In  Judson  i>.  Blanchaid,  4  Conn.  557,  it  was 
held  that  the  term  maintenance  included  lying- 
in  expenses,  or  the  expenses  necessarily 
incurred  by  the  mother  at  the  birth  of  the 
child  and  during  her  sickness  consequent  to 
parturition. 

But  in  State  v.  Beatty,  61  Iowa  30S,  it  was 
held  that  lying-in  expenses  were  not  included 
under  the  term  maintenance.  The  court  said: 
"  As  the  child  was  not  born  alive,  there  never 
was  any  person  for  whose  maintenance  the 
defendant  could  be  charged." 

Same  —  Lawyers'  Fees.  —  Where  a  statute 
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MAINTAINABLE.  —  Maintainable  signifies  capable  of  being  maintained.1 
MAJORITY.    (Sec  also  the  titles  CONSTITUTIONAL  LAW,  vol.  6,  p.  908 ; 
County-seat,  vol.  7,  p.  1035;  Elections,  vol.  10,  p.  589;  Local  Option, 


charged  the  pulative  father  of  a  bastard  with 
its  maintenance,  it  was  held  thai  the  term 
maintenance  should  not  be  so  construed  as  to 
include  the  value  of  the  services  of  the  prose- 
cutrix's attorneys  in  establishing  the  paternity 
of  the  child.  Harshman  v.  Ingwerson,  52  Neb. 
116. 

Husband  and  Wife.  —  In  Slate  v.  Larger,  45 
Mo.  sro,  it  was  held  that  a  complaint  which 
charged  the  defendant  with  abandoning  his 
wife  and  failing  t;>  " mat ntai n  or  provide"  for 
her  was  sufficient ,  asjthe  words  "  maintain  and 
provide,"  as  usjd  in  the  statute  under  which 
the  complaint  was  brought,  meant  simply  a 
provision  for  maintenance,  the  neglect  of 
which,  after  abandonment,  completed  the 
offens;  defined.  See  generally  the  title  Hus- 
band and  Wife,  vol.  15,  p.  814. 

Institution  for  Maintenance  and  Instruction  of 
Indigent  Blind.  —  In  N.  Y.  Institution  for  Blind 
v.  How,  10  N.  Y.  qi,  it  was  said:  "  The  fact 
that  indigent  blind  persons  were  maintained 
and  instructed  there  made  it  an  '  institution  for 
the  maintenance  and  instruction  of  the  indi- 
gent blind.'  The  expression  seems  to  me  to 
mean  nothing  more  than  '  the  institution  where 
indigent  blind  persons  are  maintained  and 
educated.'  And  if  the  latter  expression  had 
been  used,  instead  of  the  former,  it  would 
hardly  be  contended  that  the  description  was 
not  applicable  to  the  plaintiff  alone,  it  appear- 
ing, as  it  plainly  does,  that  there  was  no  other 
institution  in  New  York  where  the  blind  were 
maintained  and  educated." 

Maintenance  of  Dependents.  —  The  main- 
tenance of  dependents  is  such  support  as  con- 
sists in  the  furnishing  of  "food,  clothing,  lodg- 
ing, or  education. "  Maintenance  in  the  matter 
of  clnhing  does  not  refer  to  occasional  gifts 
of  clothing,  but  to  such  a  regular  supply  of 
clothing  as  may  be  reasonably  necessary  to 
make  the  body  comfortable.  Alexander  v. 
Parker,  144  111.  355. 

Maintenance  and  Education.  —  A  testator  by 
his  will  gave  to  a  woman  an  annuity  of  one 
hundred  pounds,  and  directed  as  follows:  "  In 
the  event  of  her  death  the  annuity  is  to  be  con- 
tinued to  her  children  for  their  maintenance 
and  education,  and  1  have  to  request  VV.  G. 
to  see  it  carried  into  execution."  The 
woman  survived  the  testator  and  received  the 
annuity  up  to  her  death,  at  which  time  all  her 
six  children  had  attained  the  age  of  tiventy-one 
years.  It  was  held  that  the  annuity  was  not 
confined  to  the  minorities  of  the  childten,  but 
was  payable  to  them  during  their  joint  lives 
and  to  the  survivors  and  survivor  of  them 
during  their  and  his  life,  the  children  for  the 
time  being  entitled  as  joint  tenants.  Wilkins 
v.  Jodrell,  13  Ch.  D.  564.  See  also  Soames  v. 
Martin,  10  Sim.  287.  But  compare  Gardner  v. 
Barber,  18  Jur.  510,  where  a  similar  bequest 
for  "  maintenance  and  education  "  was  held 
to  continue  only  duiing  minority. 

In  In  re  Breed,  1  Ch.  D.  226,  45  L.  J.  Ch. 
191,  it  was  held  that  the  words  "  maintenance 
and  support,"  asapplied  to  children,  included 
education. 


Maintenance  and  Interest  —  Vesting  of  Legacy. 

—  "  It  was  urged  that  here  maintenance  was 
given,  that  maintenance  was  equivalent  to  in- 
terest, and  that  the  giving  interest  had  been 
held  to  vest  the  legacy.  But  Lord  Chancellor 
thought  that  however  it  might  be  where  in- 
terest is  given,  yet  that  the  giving  maintenance 
was  a  different  case,  and  was  not  equivalent 
to  giving  interest."  Pulsford  v.  Hunter,  3 
Bro.  C.  C.  416.  See  also  Hanson  v.  Graham, 
6  Ves.  Jr.  249;  Leake  v.  Robinson,  2  Meriv. 
386;  Congreve  v.  Congreve,  I  Bro.  C.  C.  530; 
Gilmore  v.  Severn,  1  Bro.  C.  C.  582. 

Home  and  Maintenance. — In  Parker  v.  Parker, 
126  Mass.  433,  it  was  held  that  by  "  home  and 
maintenance  "  the  testator  intended  a  "  Home 
and  maintenance  "  on  the  premises  where  he 
lived  at  the  time  of  his  death.  See  also  the 
title  Wills. 

Payment  in  Money.  —  In  Austin  v.  Austin,  4 
Ch.  D.  236,  the  court  said :  "  The  first  direction 
of  the  testator  to  the  trustees  was  '  to  pay,  ap- 
ply, and  dispose  of  '  the  produce  'for  the  main- 
tenance and  support  '  of  his  son  and  his  present 
or  any  future  wife  and  children  in  such  man- 
ner as  they  in  their  discretion  should  think  fit 
and  proper;  and  it  appears  to  me  that,  inde- 
pendently of  any  authority,  it  was  perfectly 
competent  to  the  trustees,  in  performing  that 
trust,  to  decide  in  what  manner  they  should 
maintain  and  support  the  wife,  and  whether 
they  should  pay  all  or  any  part  into  her  hands 
for  her  separate  use.  Circumstances  might 
well  arise  in  which  they  would  think  that  the 
only  fit  and  proper  way  of  discharging  their 
duty  to  the  wife  would  be  to  pay  the  income 
to  her  for  her  separate  use." 

Maintenance  of  a  Prisoner.-— In  Mullins  v.  Sur- 
rey County,  7  App.  Cas.  1,  it  was  held  that  the 
expenses  of  conveying  to  prison  persons  who 
are  committed  to  prison  either  for  punishment 
or  to  take  their  trial  and  are  unable  to  pay  such 
expenses  are  incurred  in  the  maintenance  of 
prisoners  within  the  Prison  Act  of  1877,  40  & 
41  Vict.,  c.  21,  §§  4,  57.  See  also  Mews  v. 
Reg.,  8  App.  Cas.  339;  Prison  Com'rs  v.  Liver- 
pool, 5  Q.  B.  D.  332. 

Support  of  Poor.  —  A  statute  conferred  u  pon  the 
County  Court  power  to  make  provision  for 
the  maintenance  of  the  poor.  It  was  held  that 
the  court  had  power  to  appropriate  a  certain 
sum  of  money  towards  the  cost  of  buildings 
erected  by  the  Orphan  Society  of  the  city  of 
Lexington  to  provide  for  the  education  of  a 
portion  of  the  poor  children  of  that  city. 
Orphan  Soc.  v.  Fayette  County,  6  Bush  (Ky.) 
421.    See  also  the  title  Poor  and  Poor  Laws. 

Power  of  Appointment.  —  In  Re  Heginbotham, 
W.  N.  (84)  179,  it  was  held  that  a  power  to  a 
wife  to  appoint  lor  her  maintenance  and  sup- 
port enabled  her  to  appoint  the  corpus.  See 
generally  the  title  Powers. 

1.  Maintainable.  —  McLaughlin  v.  Upton,  2 
Wyo.  45.  This  case  arose  under  a  bankruptcy 
statute  providing  that  "  no  suit  in  law  or 
equity  shall  be  maintainable  in  any  court  be- 
tween an  assignee  in  bankruptcy  and  a  person 
claiming  an  adverse  interest  touching  any 
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ante;  Municipal  Aid;  Parliamentary  Law;  Religious  Societies; 
Special  or  Local  Assessments  ;  Stockholders;  Taxation;  Towns  and 
Townships.  As  to  when  one  attains  his  majority,  see  the  title  Age,  vol.  I, 
p,  927.)  —  By  a  majority  is  meant  more  than  one-half  of  the  whole  of  any 
number  of  persons  or  things.1 

Majority  of  Voters  or  Majority  of  Votes  Actually  Cast.  —  Where  it  is  provided  that  a 
question  is  to  be  determined  by  the  "majority,"  the  question  arises  whether 
"majority  "  means  a  majority  of  the  votes  actually  cast  at  the  election,  or  a 
majority  of  the  qualified  voters,  whether  present  and  voting  or  not  voting. 
In  general,  the  former  construction  is  adopted,  and  this  though  a  "  majority 
of  the  electors"  or  a  "  majority  of  the  legal  voters,"  etc.,  is  required.3  The 

property  or  rights  of  property  transferable  to 
or  vested  in  such  assignee  unless  brought 
within  two  years  from  the  time  when  such 
cause  of  action  accrued  for  or  against  such 
assignee."  In  construing  this  statute  the  court 
said':  "  The  words  '  not  maintainable  '  are 
employed  ex  indnstria,  intending  to  preclude 
all  doubt  that  might  attend  an  implied  con- 
struction, by  inhibiting  in  express  and  implicit 
terms  Ihe  officer  and  claimant  from  instituting 
suit  after  the  prescribed  period,  and  the  courts 
from  entertaining  it  if  instituted.  This  is  the 
special  function  of  the  terms  '  not  maintain- 
able,' as  employed  in  the  context."  See 
generally  the  title  Limitation  of  Actions, 
ante,   and    see    Maintain  —  Maintenance, 


1.  Majority.  —  In  re  Denny,  (Ind.  1901)  59  N. 
E.  Rep.  361;  Solon  v.  Williamsburgh  Sav. 
Bank,  114  N.  Y.  131. 

Quorum.  —  Ordinarily  by  majority  is  meant 
a  majority  of  a  quorum.  Berlin  et  al.  Nom- 
inations, 22  Pa.  Co.  Ct.  617. 

Intention  governs  as  to  what  is  meant  by 
majority.  Berlin  el  al.  Nominations,  22  Pa. 
Co.  Ct.  617. 

Majority  and  General  Compared  —  Character  in 
Evidence.  —  In  Dave  v.  State,  22  Ala.  38,  the  trial 
court  ruled  that  in  order  to  render  a  witness 
competent  to  testify  as  to  the  character  of  the 
defendant  he  must  either  know  what  a  majority 
thought  or  said  of  the  defendant  or  must  have 
heard  some  one  say  what  a  majority  thought 
or  said  of  him.  In  holding  this  to  be  error  the 
appellate  court  said:  "  A  person's  position  in 
a  community  may  be  so  obscure  that  very  few 
of  his  neighbors  know  anything  of  him;  his 
general  character  may  be  very  circumscribed. 
To  hold  that  he  could  not  prove  his  general 
character  except  by  witnesses  who  could  swear 
as  to  what  the  majority  of  his  neighbors  said 
or  thought  of  him  would  be  to  deprive  him  of 
the  benefit  of  this  species  of  testimony.  *  *  * 
It  is  true,  the  rule  laid  down  by  the  court 
might,  bv  one  interpretation  of  it,  and  under 
certain  circumstances,  operate  in  favor  of  the 
accused.  The  word  majority  is  usually  un- 
derstood in  a  less  comprehensive  sense  than 
the  word  '  general;'  and  in  a  case  of  doubtful 
reputation  a  bare  majority  might  be  sufficient 
to  make  the  reputation  good  when  by  the  reg- 
ular rule  it  would  be  equivocal.  But  this  only 
shows  the  impolicy  of  departing  from  the  well- 
settled  rules  of  law  that  are  uniform  in  their 
operation."  See  generally  the  litle  Charac- 
ter (in  Evidence),  vol.  5,  p.  850, 

Majority  of  Members  Elected.  —  The  constitu- 
tion of  a  slate  provided  that  "  no  bill  shall  be 


passed  by  either  branch  [of  the  legislature] 
without  an  affirmative  vote  of  a  majority  of  the 
members  elected  thereto."  An  act  was  passed 
by  an  affirmative  vole  of  eleven  senators,  in  a 
body  which  consisted,  when  full,  of  twenty-two 
members,  one  member  having  resigned  after 
the  opening  of  the  session  at  which  the  act  was 
passed.  It  was  held  that  the  court  could  not 
declare  the  act  unconstitutional.  Osburn  v. 
Staley,  <;  W.  Va.  85,  13  Am.  Rep.  640. 

Protest  of  Taxpayers.  —  A  statute  provided  for 
a  protest  of  "  a  majority  of  the  resident  own- 
ers of  the  property  on  said  *  *  *  sidewalk 
or  part  thereof  "  against  a  special  improve- 
ment. In  construing  this  statute  the  court 
said:  "  Of  course'  the  majority  of  ihe  property 
owners  '  means  the  majority  of  the  property 
owners  on  each  sidewalk,  considered  sep- 
arately from  every  other  sidewalk,  and  '  part 
thereof  '  means  that  part  of  the  sidewalk 
ordered  to  be  improved  —  such  part  in  iis 
■whole  distance."  Nugent  v.  Jackson,  72  Miss. 
1052.  See  generally  the  title  SrEciAi.  or  Local 
Assessments. 

Representation  of  Majority.  —  In  Solon  v. 
Williamsburgh  Sav.  Bank,  114  N.  Y.  131,  it 
was  said-.  "  The  inquiries,  what  represents  a 
majority}  how  is  a  majority  represented?  in 
their  application  to  it  as  a  term,  might  produce 
as  the  answer:  More  than  one-half  of  the 
whole  of  any  number  of  persons  or  things.  In 
that  sense  it  would  be  within  common  parlance 
to  say  that  a  majority  is  represented  by  a  par- 
ticular body  of  people,  although  they  are  the 
persons  who  constitute  the  majority ." 

Insolvency  and  Bankruptcy  —  Election  of 
Assignee  or  Trustee.  —  See  the  title  Insolvency 
and  Bankruptcy,  vol.  16,  p.  715.  And  see 
In  re  Gilday,  11  Nat.  Bankr.  Reg.  109;  Fraser 
v.  Darroch,  6  Manitoba  61. 

2.  Majority  of  Votes  Actually  Cast —  United 
States.- — Carroll  County  v.  Smith,  in  U.S. 
556;  Knox  County  v.  Ninth  Nat.  Bank,  147  U. 
S.  91;  St.  Joseph  Tp.  v.  Rogers,  16  Wall.  (U. 
S.)  644;  Madison  County  v.  Priestly,  42  Fed. 
Rep.  817.  See  also  Douglass  v.  Pike  County, 
101  U.  S.  677. 

Arizona.  —  Cronly  v.  Tucson,  (Ariz.  1899)  56 
Pac.  Rep.  876. 

Arkansas.  —  Vance  v.  Austell,  45  Ark.  400. 
Illinois.  —  People   v.  Watfield,  20  III.  160; 
People  v.  Harp,  67  111.  62;  Peoples.  Wiant,  48 
111.  263;  Springfield,  etc.,  R.  Co.  v.  Cold  Spring 
Tp.,  72  111.  603;  Dunnovan  v.  Green,  57  111.  63. 
Iowa.  —  Tavlor  v.  McFadden,  84  Iowa  262. 
Kentucky.  —  Slack  v.  Maysville,  etc.,  R.  Co., 
13  B.  Mon.  (Ky.)  I. 
louisiana.  —  New  Orleans  v.  St.  Romes,  9 
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reason  assigned  for  this  construction  is  that  all  voters  who  do  not  choose  to 
participate  in  the  election  are  presumed  to  assent  to  the  result  according  to 
the  vote  actually  polled.1  But  in  a  number  of  cases  it  has  been  held  that  by 
"majority"  was  meant  a  majority  of  all  persons  entitled  to  vote  at  the  elec- 
tion, and  not  a  mere  majority  of  the  votes  actually  cast.* 


La.  Ann.  573;   De  Soto  Parish  v.  Williams, 

49  La.  Ann.  422.  See  also  Surget  v.  Chase,  33 
La.  Ann.  833;  Duperier  v.  Viatoe,  35  La.  Ann. 
957- 

Minnesota.  —  Taylors.  Taylor,  10  Minn.  107; 
Bayard  v.  Klinge,  16  Minn.  249;  Everett  v. 
Smith,  22  Minn.  63;  Dayton  v.  St.  Paul,  22 
Minn.  400. 

Mississippi.  —  Hawkins  v.  Carroll  County, 

50  Miss.  735. 
Missouri.  —  Columbia  Bottom  Levee  Co.  v. 

Meier,  39  Mo.  53;  State  v.  St.  Louis,  73  Mo. 
435- 

Nebraska.  —  State  v.  Babcock,  17  Neb.  194; 
Bryan  v.  Lincoln,  50  Neb.  620. 

New  York.  —  People  v.  Clute,  50  N.  Y.  461; 
Smith  v.  Proctor,  130  N.  Y.  319. 

North  Carolina.  —  Reiger  v.  Beaufort,  70  N. 
Car.  319. 

Pennsylvania.  —  Craig  v.  First  Presb. 
Church,  88  Pa.  St.  42. 

Tennessee. — Louisville,  etc.,  R.  Co.  v.  County 
Ct.,  1  Sneed  (Tenn.)  638. 

Wisconsin.  —  Sanford  v.  Prentice,  28  Wis. 
358. 

Canada.  —  Jenkins  v.  Elgin  County,  21  U.  C. 
C  P.  325. 

County-seat  —  Majority    Actually  Cast.  —  See 

People  v.  Warfield,  20  111.  159,  and  the  title 
County-seat,  vol.  7,  p.  1035. 

Amendment  of  Constitution.  (See  also  the  title 
Constitutional  Law,  vol.  6,  p.  908.)  —  In  State 
v.  Swift,  69  Ind.  505,  il  was  held  that  a  pro- 
posed amendment  of  the  constitution  must,  to 
become  a  part  of  that  constitution,  be  ratified 
by  the  voles  of  a  majority  of  the  electors  of 
the  state;  but  the  General  Assembly  may  pro- 
vide that  the  whole  number  of  votes  cast  at 
the  election  at  which  such  amendment  is  sub- 
mitted may  be  taken  as  the  whole  number  of 
electors  of  the  state  at  that  time.  Compare  In  re 
Denny,  (Ind.  1901)  59  N.  E.  Rep.  361.  And 
that  a  majority  of  those  actually  voting  is  suffi- 
cient, see  Green  v.  State  Board,  (Idaho  1896) 
47  Pac.  Rep.  259. 

"  Majority  of  All  the  Inhabitants  of  Any  School 
District  entitled  to  vote  "  was  held,  in  Smith 
v.  Proctor,  130  N.  Y.  319,  to  mean  a  majority 
of  those  actually  voting. 

In  Cass  County  v.  Johnston,  95  U.  S.  360 
[overruling  Harshman  v.  Bates  County,  92  U. 
S.  569};  State  v.  Rinick,  37  Mo.  270,  and  State 
v.  Binder,  38  Mo.  450,  majority  was  held  to 
mean  a  majority  of  the  votes  actually  cast  at 
the  election,  not  a  majority  of  all  voters. 

1.  Implied  Assent.  —  Oldknow  v.  Wainwright, 
2  Burr.  1017:  Cass  County  v.  Johnston,  95  U. 
S.  360;  Taylor  v.  McFadden,  84  Iowa  262; 
Slack  v.  Maysville,  etc.,  R.  Co.,  13  B.  Mon. 
(Ky.)  1;  De  Solo  Parish  v.  Williams,  49  La. 
Ann.  422;  First  Parish  v.  Stearns,  21  Pick. 
(Mass.)  148;  Slingerland  v.  Norton,  59  Minn. 
351;  Hawkins  v.  Carroll  County,  50  Miss.  736. 
Bryan  v.  Lincoln,  50  Neb.  625 ;  People  v.  Clute, 
50  N.  Y.  461;  Reiger  v.  Beaufort,  70  N.  Car. 
319;  State  v.  Green,  37  Ohio  St.  227;  Craig  v. 


First  Presb.  Church,  88  Pa.  St.  42;  Booker  v. 
Young,  12  Gratt.  (Va.)  303.  See  also  Bryan 
v.  Lincoln,  50  Neb.  625;  People  v.  Warfield,  20 
111.  160. 

2.  Majority  of  All  Entitled  to  Vote,  Not  of  Those 
Actually  Voting.  —  People  v.  Chapman,  66  111. 
137;  McWhorter  v.  People,  65  111.  290;  People 
v.  Brown,  11  111.  479;  Southworth  v.  Palmyra, 
etc.,  R.  Co.,  2  Mich.  287;  State  v.  Harris,  96 
Mo.  29;  State  v:  Brassfield,  67  Mo.  331;  Webb 
v.  Lafayette  County,  67  Mo.  353;  Ranney  v. 
Bader,  67  Mo.  476;  Cleveland  Cotton  Mills  v. 
Cleveland  County,  108  N.  Car.  684;  Braden 
v.  Stumph,  16  Lea  (Tenn.)  581;  Billings  v. 
Gloucester  Tp.,  10  U.  C.  Q.  B.  273;  In  re 
McAvoy,  12  U.  C.  Q.  B.  99. 

In  In  re  Denny,  (Ind.  1901)  59  N.  E.  Rep. 
361,  where  the  Constitution  of  Indiana  required 
for  the  ratification  of  an  amendment  to  it  a 
majority  of  the  electors,  it  was  held  that  the 
constitution  meant  more  than  half  of  those 
qualified  to  vote  at  the  time  when  the  election 
was  held.  Compare  State  v.  Swift,  69  Ind. 
505. 

In  State  v.  Francis,  95  Mo.  51,  it  was  said: 
"  The  rule  *  *  *  is  this:  that  when,  by 
law,  a  vote  is  lequired  or  permitted  to  be 
taken,  and  a  majority  of  the  legal  voters  is 
mentioned  in  such  law  as  being  necessary  to 
carry  the  proposed  measure,  that  such  majority 
must  be  a  majority  of  all  the  legal  voters  en- 
titled to  vote  at  such  election,  and  not  a  mere 
majority  of  those  voting  thereat.  This  rule, 
thus  laid  down,  has  since  become  firmly  estab- 
lished in  the  jurisprudence  of  this  state."  To 
the  same  effect  see  State  v.  Winkelmeier,  35 
Mo.  103;  State  v.  Sutterfield,  54  Mo.  392;  State 
v.  Brassfield,  67  Mo.  331;  State  v.  St.  Louis,  73 
Mo.  435. 

In  State  v.  Francis,  95  Mo.  51,  the  court  re- 
ferred to  State  v.  Binder,  38  Mo.  450,  and  said 
that  the  decision  in  that  case  was  based  upon 
its  own  peculiar  facts  and  was  not,  perhaps, 
to  be  regarded  as  contrary  to  the  general  doc- 
trine as  adopted  in  Missouri  in  State  v.  Win- 
kelmeier, 35  Mo.  103.  But  see  Cass  County 
v.  Johnston,  95  U.  S.  360,  stated  supra,  the  sec- 
ond note  to  this  definition. 

"  A  Vote  of  the  Majority  of  the  Qualified  Voters." 
—  Where  the  words  were,  "  by  a  vote  of  the 
majority  of  the  qualified  voters  therein,"  it 
was  held  that  majority  meant  a  majority  of 
all,  and  not  a  majority  of  the  votes  actually 
cast.  Cleveland  Cotton  Mills  v.  Cleveland 
County,  108  N.  Car.  684. 

Party  Rule.  —  The  phrase  in  a  party  rule,  "  a 
majority  vote  of  all  the  executive  committee,  " 
was  held  to  mean  at  least  a  majority  vote  of 
all  the  persons  who  are  in  fact  members  of  the 
committee,  as  distinguished  from  the  phrase  in 
the  same  rule,  "  a  majority  vote  of  the  com- 
mitteemen present,"  by  which  two  phrases 
two  quorums  were  provided  for,  according  to 
the  nature  of  the  business  provided  for  under 
the  party  rule.  Berlin  el  al.  Nominations,  22 
Pa.  Co.  Ct.  615. 
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Several  Questions  Determined  at  One  Election.  —  Where  several  questions  are  sub- 
mitted to  the  voters  at  one  election,  a  "  majority  "  may  mean  either  a  majority 
of  the  votes  cast  upon  the  particular  question  to  which  the  term  refers,  or  a 
majority  of  all  the  votes  cast  at  the  election  upon  that  question  and  the  others 
before  the  electorate.1 

Plurality  and  Majority.  —  "  The  term  '  majority  '  is  understood  in  this  country 
in  two  significations.  In  its  broadest  sense  it  denotes  the  greatest  of  any  num- 
ber of  unequal  divisions  of  the  whole  body;  in  its  strictest,  the  greater  of  any 
two  unequal  divisions  of  the  whole  body.  In  the  popular  elections  of  this 
country  both  these  principles  are  practically  applied ;  the  first  being  known 
as  the  principle  of  plurality,  the  other  only  as  that  of  majority.  In  elections 
in  which  the  principle  of  plurality  is  adopted,  the  candidate  who  has  the 
highest  number  of  votes  is  elected.  At  the  time  of  the  first  settlement  and 
colonization  of  the  United  States,  the  elections  of  members  of  Parliament  in 
England  were  conducted  upon  the  principle  of  plurality,  which  also  prevailed 
in  all  other  elections.  Such  has  been  and  still  continues  to  be  the  common 
law  of  England,  and  such  is  the  present  practice  in  that  country  in  all  elections. 
Indeed,  what  is  meant  there  by  the  term  'majority'  embraces  what  is  denoted 
by  the  word  '  plurality.'  In  this  country,  however,  the  principle  of  majority,  or 
absolute  majority  as  it  is  sometimes  called,  was  early  introduced  into  the  law 
of  elections  by  the  colonists  of  New  England,  where  it  has  ever  since  prevailed 
to  a  greater  or  less  extent.  In  the  states  where  this  principle  is  established, 
it  is  usually  provided  by  the  constitution  or  laws  that  an  absolute  majority 
shall  be  necessary  to  the  election  of  certain  officers.  In  all  the  states,  with 
the  exception  of  the  New  England  states,  the  principle  of  plurality  generally 
prevails  in  reference  to  all  municipal  elections,  being  specially  provided  by  the 


Registration  Affording  Test,  —  State  v.  Brass- 
field,  67  Mo.  331. 

Previous  Election.  —  Under  section  4  of  the 
Illinois  Railroad  Law  of  1849,  county  authori- 
ties were  not  empowered  to  subscribe  to  the 
capital  stock  of  a  railway  corporation,  or  to 
issue  the  bonds  of  the  county  in  aid  of  such 
corporation,  unless  a  majority  of  the  qualified 
voters  of  the  county  should  have  voted  in  favor 
thereof,  taking  as  a  standard  the  number  of 
votes  cast  at  the  last  general  election  held  in 
the  county  next  before  the  vote  was  had.  On- 
stott  v.  People,  123  111.  490. 

1.  Majority  of  Votes  on  Question  Submitted.  — 
Where  an  act  declared  that  its  provisions 
should  extend  to  the  county  if  a  majority  of 
the  voters  of  such  county  should  determine  by 
their  ballots  in  its  favor,  it  was  held  that  by  a 
majority  of  voters  was  meant  a  majority  of 
those  voting  upon  the  act,  and  not  a  majority 
of  all  the  voters  of  the  county  voting  upon 
some  other  subject  at  the  same  election. 
Greene  v.  Sta^e  Board,  (Idaho  1S96)  47  Pac. 
Rep.  260;  Walker  v.  Oswald,  68  Md.  146  See 
also  Crocker  v.  Echols,  41  Kan.  1;  Marion 
County  v.  Winkley,  29  Kan.  36. 

Same  —  Constitutional  Amendment.  —  When 
two  or  more  propositions  for  constitutional 
amendment  are  submitted  at  the  same  elec- 
tion, either  one  will  be  adopted  if  a  majority 
of  the  electors  voting  upon  it  vote  affirma- 
tively; and  this  without  reference  to  the  num- 
ber of  votes  cast  on  the  other  propositions  or 
at  that  election.  Prohibitory  Amendment 
Cases,  24  Kan.  700.  The  provision  in  this  case 
was  as  follows:  "  And  if  a  majority  of  the  elect- 
ors voting  on  said  amendments,  at  said  elec- 


tion, shall  adopt  the  amendments,  the  same 
shall  become  a  part  of  the  constituiion." 

Under  Const.  Idaho,  art.  20,  §  I,  providing 
for  the  amendment  of  the  constitution,  where 
a  majority  of  the  electors  voting  upon  that 
question  vote  in  favor  of  the  amendment  it  is 
ratified,  though  the  votes  thus  cast  are  not  a 
majority  of  the  votes  cast  at  the  general  elec- 
tion for  state  officers.  Green  v.  State  Board, 
(Idaho  1896)  47  Pac.  Rep.  259. 

Majority  of  Those  Participating  in  Election.  — 
In  State  v.  Winkelmeier,  35  Mo.  103,  it  was 
held  that  there  must  be  a  majority  of  the  voters 
participating  in  the  election,  and  not  merely  a 
majority  of  all  those  voting  on  the  particular 
question.  To  the  same  effect  are  People  v. 
Wiant,  48  111.  263;  Chestnutwood  v.  Hood.  68 
111.  132;  Stebbins  v.  Judge,  108  Mich.  693; 
Euyart  v.  Hanover  Tp.,  25  Ohio  St.  618. 

In  State  v.  Babcock,  17  Neb.  194,  where  the 
words  were  "  a  majority  of  the  voters  voting 
ai  such  election,"  and  State  v.  Lancaster 
County,  6  Neb.  474,  where  the  words  were  "  a 
majority  of  the  legal  voters  of  such  county 
voting  at  any  general  election,"  it  was  held 
that  by  majority  was  meant  a  majority  of  those 
voting  upon  any  question  at  the  election,  and 
not  of  those  voting  upon  the  particular  ques- 
tion submitted.  See  also  Bryan  v.  Lincoln,  50 
Neb.  620,  reviewing  the  cases.  Compart  Gil- 
lespie v.  Palmer,  20  Wis.  544. 

And  in  State  v.  Foraker,  46  Ohio  St.  692,  it 
was  held  that  the  "majority  of  all  the  electors 
voting  at  such  election,"  necessary  for  the 
adoption  of  an  amendment  of  the  constitution, 
meant  not  a  majority  of  those  voting  upon  the 
amendment  submitted,  but  a  majority  of  all 
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constitution  or  laws  or  usages  of  the  several  states.  Whether,  in  the  absence 
of  any  particular  provision,  the  plurality  or  the  majority  principle  would  be 
recognized  as  the  law,  must  depend  upon  the  usage  in  each  particular  state."  1 

Majority  of  Stockholders.  (See  also  the  titles  CUMULATIVE  VOTING,  vol.  8,  p. 
494;  STOCKHOLDERS.)  —  By  a  majority  of  stockholders,  without  qualification, 
is  meant  a  majority  in  interest,  and  not  a  majority  in  number.3 

MAKE  —  MAKING  —  MADE.  —  "  To  make  "  means  to  form  of  materials  ; 
to  cause  to  exist  in  a  certain  form  ;  to  construct ;  to  fabricate.3    It  also  means 


the  votes  cast  at  such  election,  for  the  election 
of  senators  and  representatives. 

1.  Majority  and  Plurality. — State  v.  Anderson, 
45  Ohio  St.  196,  quoting  Gushing  on  Legislative 
Assemblies,  117-129.  See  also  State  v. 
Swift,  69  Ind.  529. 

The  officers  of  a  county  convention  of  school 
directors  certified  that "  Swarlz  *  *  *  was 
declared  elected  viva  voce,  by  a  majority  of  the 
members  voting,  as   county  superintendent, 

*  *  *  and  that  the  whole  n  umber  of  direct- 
ors was  one  hundred  and  twelve,  of  whom  fifty- 
six  voted  for  Swarlz,  and  that  D.  E.  Kast 

*  *  *  received  fifty-five  votes,  one  member 
refusing  to  vote  at  all  on  the  last  ballot."  It 
was  held  that  a  commission  could  not  issue  to 
Swartz  on  such  certificate.  Com.  v.  Wicker- 
sham,  66  Pa.  St.  134. 

2.  Stockholders.  —  Weinburgh  v.  Union  St.  R. 
Advertising  Co.,  55  N.  J.  Eq,  640;  Fredericks 
v.  Pennsylvania  Canal  Co.,  109  Pa  St.  50; 
Gray  v.  Lynchburg,  etc.,  Turnpike  Co.,  4 
Rand.  (Va.)  5S2. 

Same  —  Charter  Amendments.  —  Alterations  in 
a  charter  which  are  not  fundamental  and  which 
are  authorized  by  the  legislature  may  be  effect- 
ually accepted  by  a  majority  of  the  stock- 
holders. In  Mower  v.  Staples,  32  Minn.  286, 
the  court  said :  "  By  a  majority  of  stockholders 
we  understand  a  majority  per  capita  when  the 
right  to  vote  is  per  capita,  and  a  majority  of 
stock  where,  as  in  the  present  instance,  each 
share  of  stock  is  entitled  to  one  vote." 

Majority  in  Number.  —  But  in  Taylor  v.  Gris- 
wold,  14  N.  ].  L.  232,  the  charter  considered 
was  that  of  a  company  organized  to  build 
bridges  across  certain  rivers  and  to  exercise 
franchises  considered  by  the  court  to  be  of  a 
public  character,  requiring  the  discharge  of  a 
personal  duty  imposed  on  the  members  of  the 
corporation  which  could  not,  under  the  act,  be 
discharged  bv  proxy.  The  court  held  that  at 
common  law,  and  independent  of  statute,  each 
member  of  a  corporation  was  entitled  to  one 
vole,  and  no  more,  and  that  the  provisions  of 
the  charter  not  only  failed  to  allow  one  vote 
for  each  share,  but  its  various  provisions  in- 
dicated clearly  that  the  election  of  directors 
by  the  majority  of  the  stockholders  meant  the 
majority  in  number,  and  not  the  majority  in 
interest  or  the  holders  of  a  majority  of  the 
stock.  Compare  Weinburgh  v.  Union  St.  R. 
Advertising  Co.,  55  N.  J.  Eq.  640. 

In  Chollar  Min.  Co.  v.  Wilson,  66  Cal.  374, 
it  was  held  that  a  petition  signed  by  less  than 
a  majority  of  the  shareholders,  though  the 
signets  held  a  majority  of  the  shares  of  stock, 
was  insufficient,  both  because  the  words  "ma- 
jority of  the  shareholders  "  in  the  Act  of 
March  21,  1872,  meant  a  majority  of  the  per- 
sons holding  shares,  and  because  the  statute 


under  consideration  was  unconstitutional  and 
void. 

3.  Make.  —  Morse  v.  West  Port,  no  Mo.  507. 
To  Create  Out  of  Nothing.  —  In  Norris  v.  Com.. 
27  Pa.  St.  496,  it  was  said:  "  To  make  in  the 
mechanical  sense  does  not  signify  lo  create  out 
of  nothing,  for  that  surpasses  all  human  power. 
It  does  not  often  mean  the  production  of  a  new 
article  out  of  materials  entirely  raw.  It  gen- 
erally consists  in  giving  new  shapes,  new  qual- 
ities, or  new  combinations  to  matter  which  has 
already  gone  thioughsome  other  artificial  pro- 
cess. A  cunning  worker  in  metals  is  the 
maker  of  the  wares  he  fashions,  though  he  did 
not  dig  the  ore  from  the  earth,  ot  carry  it 
through  every  subsequent  stage  of  refinement. 
A  shoemaker  is  none  the  less  a  manufacturer 
of  shoes  because  he  does  not  also  tan  the 
leather."  In  this  case  it  was  held  that  parties 
who  manufactured  locomotives  and  sold  them 
at  their  shop  weie  not  liable  to  a  tax  imposed 
upon  dealers.  See  generally  the  title  Occupa- 
tion, Privilege,  and  Business  Taxes,  and  see 
Manufacturer,  post. 

Crops.  (See  also  the  title  Crops,  vol.  8,  p. 
301.) —  In  Driver  v.  Maxwell,  56  Ga.  2C,  Jack- 
son, J.,  dissenting,  said-.  "  His  contract  is  to 
pay  one-fourth  and  one-third  of  cotton  and 
corn  he  makes.  To  make  means  to  gather  and 
house,  to  fit  it  for  use  or  market.  If,  after  he 
lays  by  the  crop,  for  want  of  keeping  up  the 
fence  himself  and  charging  the  landlord  for  it, 
or  for  want  of  notice  to  the  landlord,  if  for  this 
neglect  of  a  most  reasonable  duty  on  his  part, 
the  crop  is  lost  or  destroyed  in  whole  or  in  part, 
he  should  still  pay  the  rent." 

Upon  the  question  of  the  measure  of  dam- 
ages for  destroying  a  growing  crop,  the  court 
said  "  The  meaning  of  the  word  make,  when 
used  in  relation  to  a  crop,  is  as  well  under- 
stood as  any  other  word  in  our  language.  It 
means'  produce  at  maturity.'  A  growing  crop 
is  not  made,  but  in  the  process  of  being  made; 
and  what  it  will  make,  or  would  have  made 
but  for  having  been  destroyed,  is  a  very  differ- 
ent thing  from  the  amount  of  unformed  or 
half-formed  or  unmade  ears  that  may  be  found 
upon  it  in  its  immature  condition."  Texas, 
etc.,  R.  Co.  v.  Bayliss,  62  Tex.  574. 

Make  Good. —  In  Crofts  v.  Haldane,  L.  R.  2 
Q.  B.  194,  36  L.  J.  Q.  B.  85,  it  was  said  that 
"making  good"  damage  to  property  meant 
restoring  things  to  the  condition  in  which  they 
were  before.  See  also  Wells  v.  Ody,  I  M.  & 
W.  452,  5  L.  J.  Exch.  199. 

Make  a  Hedge.  —  Where  a  person  taking  a 
lease  of  a  quarter-section  of  land  for  the  term 
of  five  years  covenanted  to  plant  and  grow  a 
hedge  and  "  make  said  hedge  a  good  and  sub- 
stantial fence  by  the  close  of  the  term,"  it  was 
held  that  the  true  meaning  of  the  contract  was 
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to  execute  with  the  requisite  formal 
will,  etc.1 

that  a  hedge  as  good  as  could  reasonably  be 
made  before  the  expiration  of  the  lease  should 
be  made.  It  did  not  impose  the  duty  of  mak- 
ing a  hedge  that  would  turn  stock,  but  only 
that  the  lessee  should  plant  and  faithfully  cul- 
tivate it  during  the  term.  Gilchrist  v.  Gil- 
christ, 76  111.  281. 

Make  Repairs.  —  In  Gerzebek  v.  Lord,  33  N. 
J.  L.  245,  it  was  said:  "  The  term  'make  the 
property  in  a  good  and  tenantable  condition  ' 
is  equivalent  to  an  agreement  to  put  them  [the 
premises]  in  that  state.  Such  a  covenant 
would  be  satisfied  by  a  single  performance." 

"  Making  "  Distinguished  from  "  Repairing."  — 
In  McManus  v.  Weston,  164  Mass.  268,  it  was 
said  that  making  meant  more  than  "  re- 
pairing." 

Make  Away  With. —  In  Demarest  v.  Haring, 
6  Cow.  (N.  Y.)  76,  it  was  held  that  words  charg- 
ing the  plaintiff  with  being  the  father  of  a 
bastard  child  by  his  sister-in-law,  of  which  she 
was  pregnant,  and  that  he  wished  the  defend- 
ant to  make  away  with  it,  were  actionable  in 
themselves,  as  importing  a  wish  that  the  de- 
fendant should  destroy  the  child  as  soon  as 
born,  and  that  the  plaintiff  applied  to  him  to 
commit  murder.  See  also  the  title  Libel  and 
Slander,  vol.  18,  p.  863  et  seq. 

Make,  Use,  Exercise,  and  Vend.  —  In  a  declara- 
tion for  infringing  a  patent  which  granted  that 
the  plaintiff,  and  no  others,  should  "  make, 
use,  exercise,  and  vend  "  his  invention,  and 
forbade  all  persons  to  "make,  use,  or  put  in 
practice  "  the  same,  or  counterfeit  or  imitate 
it,  without  the  plaintiff's  license,  the  plaintiff 
alleged  that  the  defendant,  without  his  license, 
exposed  to  sale  articles  intended  to  imitate, 
and  which  did  imitate,  his  invention.  It  was 
held  on  general  demurrer  that  the  count  was 
bad,  as  not  stating  anything  which  was  neces- 
sarily an  infringement  of  the  patent.  Minter 
v.  Williams,  4  Ad.  &  El.  251,  31  E.  C.  L.  63. 
See  generally  the  title  Patents. 

Money  Made  and  Paid.  —  Where  land  is  sold 
on  execution  or  order  of  sale,  and  before  con- 
firmation of  the  sale  by  the  court  the  judgment 
or  decree  is  satisfied  by  payment  to  the  plain- 
tiff, and  the  sale  is  thereupon  set  aside,  the 
officer  making  the  sale  is  not  entitled  to 
"  poundage  "  on  the  purchase  money  for  which 
the  land  was  so  sold,  such  money  not  being 
money  actually  "  made  and  paid  "  within  the 
meaning  of  the  statute.  Fiedeldey  v.  Diserens, 
26  Ohio  St.  312. 

Made  Useful.  —  A  dentist  made  a  set  of  teeth, 
was  paid  therefor,  and  delivered  them,  with  a 
written  warranty  for  one  year  and  that  if  on 
trial  they  could  not  be  made  useful,  the  pur- 
chaser might  return  them  and  recover  back  the 
money  paid.  It  was  held  that  there  was  no 
latent  ambiguity  in  the  words  "made  useful  " 
that  would  let  in  parol  evidence  to  explain 
them;  but  that  if  the  purchaser,  by  a  fair  and 
proper  trial  of  the  teeth,  according  to  her  own 
knowledge  and  the  instructions  given  to  her 
by  the  dentist  at  the  time  of  the  delivery  of  the 
teeth,  could  not  make  them  useful  to  her,  she 
had  a  right  to  return  them  within  a  year  and 
recover  back  the  price.  Davis  v.  Ball,  6  Cush. 
(Mass.)  505. 


;  as,  to  make  a  bill,  note,  deed, 


Make  Objection  to  or  Requisition  on  Title  — 
Make  Not  Equivalent  to  Insist  On.  —  See  In  re 

Siarr-Bowkett  Bldg.  Soc,  42  Ch.  D.  375. 

Making  —  Patent  Act. —  In  Whittemore  v. 
Cutter,  1  Gall.  (U.  S.)  432,  it  was  said:  "  The 
word  making  is  equally  as  applicable  to 
machines  as  to  compositions  of  matter;  and  we 
see  no  difficulty  in  holding  that  ihe  using  or 
vending  of  a  patented  composition  is  a  viola- 
tion of  the  right  of  the  proprietor."  See  also 
the  title  Patents. 

Making  Flying  Switch.  —  See  Flying  Switch, 
vol.  13,  p.  726;  Kicking  Cars,  vol.  18,  p.  59. 

1.  Farrior  v.  New  England  Mortg.  Security 
Co.,  88  Ala.  275;  Hazelet  v.  Holt  County,  51 
Neb.  718,  citing  Webster's  Int.  Diet,  and  Brown 
v.  Westerfield,  47  Neb.  399. 

Be  Made  in  the  Sense  of  Commence.  —  An  agree- 
ment for  a  charter-party  provided  that  ihe  char- 
ter was  to  "  be  made  at  Lubec."  It  was  held 
that  "be  made"  was  to  be  read  "  commence." 
The  Schooner  Tribune.  3  Sumn.  (U.  S.)  147. 

Made  the  Sale. —  In  People  v.  Baker,  20 
Wend.  (N.  Y.)  602,  Nelson,  C.  J.,  observed,  in 
respect  to  aredemplion  by  creditors  where  the 
premises  were  sold  by  a  deputy  and  payment 
was  made  to  the  sheriff,  that  "  both  made  the 
sale,  one  in  fact  and  the  other  in  judgment  of 
law."  See  also  Livingston  v.  Arnoux,  56  N. 
Y.  507 

"  Contract  Made  and  Entered  Into  "  —  Equiva- 
lent to  Executed.  —  Limerick  v.  Barrett,  3  Kan. 

App.  574- 

Delivery.  —  An  allegation  that  the  defendant 
made  a  note  is  a  sufficient  allegation  of  the 
delivery  of  the  note  to  the  payee.  Burbank  v. 
French,  12  Wis.  376.  See  also  Churchill  v. 
Gardner,  7  T.  R.  592;  Farrior  v.  New  England 
Mortg.  Security  Co.,  88  Ala.  275. 

In  Alcalda  v.  Morales,  3  Ne  v.  136,  it  was  said 
that  if  wilhin  a  statute  of  limitations,  a  bond 
"  perhaps  is  not  properly  made  until  ii  is  de- 
livered." See  also  the  title  Limitation  of  Ac- 
tions, auk. 

In  Sawyer  v.  Warner,  15  Barb.  (N.  Y.)  285, 
Strong,  J.,  observed:  "  The  allegation  in  the 
answer  that  the  defendant  never  gave  the  note 
to  the  plaintiff  is  a  denial  of  the  allegation  in 
the  complaint  that  the  defendant  made  the 
note,  so  far  as  making  includes  delivery." 
See  also  Russell  v.  Whipple,  2  Cow.  (N.  Y.) 
536;  Chappell  v.  Bissell,  (Supm.  Ct.  Spec.  T.) 
10  How.  Pr.  (N.  Y.)  274. 

Writing. —  In  State  v.  Drew,  51  Vt.  58,  it 
was  held  that  the  word  make,  as  used  in  Gen. 
Stat.  Vt.,  c.  12,  §  26  (Stat.  Vt.  1894,  §  2913), 
providing  that  no  sheriff  or  deputy  sheriff  shall 
make  any  writ,  declaration,  complaint,  etc., 
"  means  to  form  or  compose,  and  the  manual 
act  of  writing  out  a  complaint,  even  though  by 
the  dictation  of  another,  by  a  sheriff  or  deputy 
sheriff,  is  prohibited  by  the  statute."  See  also 
Winchell  v.  Pond,  19  Vt.  198;  Hunt  v.  Viall,  20 
Vt.  191;  Walworth  v.  Farwell,  41  Vt.  212. 

Promissory  TTote.  —  In  common  parlance  the 
making  of  a  promissory  note  implies  doing 
everything  necessary  to  render  the  instrument 
valid.  Churchill  v.  Gardner,  7  T.  R.  592: 
Russell  v.  Whipple,  2  Cow.  (N.  Y.)  536;  Chap- 
pell v.  Bissell,  (Supm.  Ct.  Spec.  T.)  10  How. 
i  Volume  XIX. 


Definition 


MAKE  —  MAKING  —  MADE. 


Definition. 


Pr.  (N.  Y.)  274;  Keteltas  v.  Myers,  10  N.  Y. 
231;  Burbank  v.  French,  12  Wis.  378.  See  also 
the  title  Bills  of  Exchange  and  Promissory 
Notes,  vol.  4,  pp.  200,  201. 

In  Peets  v.  Bratt,  6  Barb.  (N.  YO664,  Hand, 
J.,  observed:  "  Perhaps  it  would  have  been  as 
well  to  have  insisted  upon  an  allegation  of  de- 
livery. *  *  *  Of  course  the  note  must  in 
fact  be  delivered.  *  *  *  But  in  pleading 
other  words  are  deemed  equivalent.  This 
complaint  states  that  the  defendant,  by  his 
note,  promised  to  pay  the  amount  of  the  note 
to  the  plaintiff,  and  that  the  defendant  is  justly 
indebted  to  him  therefor.  This,  I  think,  is  at 
least  equal  to  an  allegation  that  the  defendant 
made  the  note." 

Time  of  Making.  —  In  Jones  v.  Bubb,  L.  R.  4 
C.  P.  468,  it  was  held  that  a  poor-rate  was  not 
made  during  the  qualifying  twelve  months, 
within  the  meaning  of  the  English  Representa- 
tion of  the  People  Act,  1867  (30  &  31  Vict., 
c.  102,  §  3),  unless  it  was  both  signed  by  the 
parish  officers  and  allowed  by  the  justices 
during  those  twelve  months.  See  also  Ains- 
worth  v.  Creeke,  L.  R.  4  C.  P.  476. 

An  allegation  that  a  note  was  made  on  a  cer- 
tain day  is  tantamount  to  alleging  that  it  was 
written,  dated,  and  signed  on  that  day.  Rob- 
inson v.  Grandy,  50  Vt.  122. 

The  time  at  which  an  order  is  made  is  that 
of  the  order  being  pronounced  and  of  its  date, 
and  not  that  of  its  being  drawn  up.  An  ap- 
peal, therefore,  in  a  winding-up  case  was  held 
to  be  too  late  when  brought  beyond  three 
weeks  from  the  former  though  not  from  the 
latter  period.  Ex  p.  Hookev,  4  De  G.  F.  &  J. 
45°- 

Same  —  Application  to  Quash  Municipal  By-law. 

—  In  Re  Shaw,  18  Ont.  Pr.  454,  it  was  held  that 
a  summary  application  to  quash  a  municipal 
by-law  was  made  when  notice  of  motion  was 
served,  affidavits  in  support  of  it  having:  been 
already  filed;  it  was  not  necessary  that  the  mo- 
tion should  be  brought  on  for  hearing  within 
the  lime  prescribed  by  statute. 

Same  —  ''  Matter  or  Thing  Begun  or  Made."  — 
For  a  construction  of  this  phrase  as  used  in  the 
Local  Government  Act  1858  (21  &  22  Vict., 
c.  98),  see  Felkin  v.  Berridge,  15  C.  B.  N.  S. 
257,  109  E.  C.  L.  257. 

Same  —  Peace  Is  Made. —  In  Chapman  v.  Wa- 
caser,  64  N.  Car.  532,  the  court  held  that  "  ten 
days  after  peace  is  made  between  the  United 
States  and  ihe  Confederate  States,"  used  in  a 
bond  to  specify  the  time  at  which  the  money 
was  payable,  meant  ten  days  after  peace,  and 
did  not  render  the  ratification  of  a  treaty  of 
peace  between  the  powers  mentioned  a  condi- 
tion precedent  to  the  payment. 

Same  —  Made  at  the  Same  Time.  —  Where  one 
and  the  same  sum  of  money  was  secured  by 
mortgage  deed  and  by  bond,  which  were  exe- 
cuted at  the  same  time  but  did  not  bear  the 
same  date,  the  mortgage  deed  being  impressed 
with  a  stamp  denoting  the  payment  of  the 
ad  valorem  duty  and  the  bond  with  a  stamp  of 
one  pound  only,  it  was  held  that  the  bond  was 
not  properly  stamped  and  therefore  was  not 
receivable  in  evidence.  Lord  Tenterden,  C.  J., 
observed:  "  It  is  said  that  coupling  that  part 
of  the  schedule  with  a  subsequent  clause,  title 
'  Mortgage,'  it  appears  to  have  been  the  inten- 
tion of  the  legislature  that  where  all  the  in- 


struments for  securing  the  samesumof  money 
are  made  at  the  same  time,  and  any  one  of 
them  is  impressed  with  a  stamp  denoting  the 
payment  of  the  ad  valorem  duty,  the  other  may 
be  received  in  evidence  without  having  an 
ad  valorem  stamp.  That  part  of  the  schedule 
where  the  words  '  made  at  the  same  time  ' 
occur  requires  that  something  more  should  be 
done  to  make  the  deeds  evidence.  All  the 
deeds  must  be  taken  to  the  stam p  office  and 
must  have  a  stamp  denoting  that  the  ad 
valorem  duty  has  been  paid  on  all  the  deeds." 
Wood  v.  Norton,  9  B.  &  C.  887,  17  E.  C.  L.  516. 
See  generally  the  title  Stamp  Acts. 

Same  —  Time  When  Assessment  Is  Made.  — 
Assessors  who  enter  upon  their  assessment 
roll  as  liable  to  taxation  for  personal  property 
the  name  of  a  person  not  a  resident  of  their 
town  or  ward  at  the  lime  when  the  assessment 
is  made  acl  without  jurisdiction  and  are  liable 
for  the  damages  resulting  ftom  the  collection 
of  a  tax  founded  on  such  entry.  The  words 
of  the  statute,  the  time"  when  the  assessment 
is  made,'  relate  to  the  binding  and  conclusive 
act  of  the  board  of  assessors,  which  designates 
the  taxpayers  and  the  amount  of  taxable  prop- 
erty.   Mygatt  v.  Washburn,  15  N.  Y.  316. 

Same  —  Note  Made  Same  as  Date.  —  In  Robin- 
son v.  Grandy,  50  Vt.  122,  the  question  was 
whether  an  averment  that  the  defendants 
made  their  promissory  note  on  a  specified  day, 
and  that  the  note  was  payable  six  months 
after  its  date,  without  specifying  the  date  of 
the  note,  was  good  on  demurrer.  It  was  held 
that  though  a  note  be  payable  at  a  particular 
time  after  date  it  is  not  necessary  to  describe 
the  instrument  as  "  bearing  date  "  on  a  given 
day;  it  suffices  to  state  that  heretofore,  to  wit, 
on,  etc.,  it  was  made,  etc.,  and  the  court  will 
intend  that  the  date  of  the  instrument  was  the 
day  on  which  it  was  alleged  to  have  been 
made  See  also  Giles  v.  Bourne,  6  M.  &  S.  73; 
1  Chitty  on  Pleading  (16th  Am.  ed.)  273.  And 
see  the  title  Date,  vol.  8,  pp.  729-731. 

Same  —  Deed  Made.  —  In  Wood  v.  Owings,  1 
Cranch  (U.  S.)  239,  it  was  held  that  a  deed  of 
lands  in  Maryland  signed,  sealed,  and  deliv- 
ered on  May  30,  and  acknowledged  on  June 
14,  was  to  be  considered  as  made  on  May  30, 
and  its  acknowledgment  on  June  14  would  not 
cause  it  to  be  such  a  deed  as  was  contemplated 
in  a  bankruptcy  act  which  came  into  operation 
on  June  2. 

Same  —  Corporation.  —  A  statute  provided 
that  all  contracts  of  foreign  corporations  which 
had  not  complied  with  certain  conditions  made 
in  the  state  should  be  void.  It  was  held  that 
this  did  not  invalidate  a  contract  signed  by  a 
general  agent  in  the  state  and  to  be  performed 
in  the  state,  but  which  stipulated  that  it 
should  not  be  valid  until  confirmed  in  another 
state.  Holder  v.  Aultman,  169  U.  S.  81.  See 
also  the  title  Foreign  Corporations,  vol.  13, 
P-  834- 

Flace  of  Signature.  —  An  English  stamp  act 
provided  that  any  contract  or  agreement  made 
in  England  or  Ireland  for  the  sale  of  any  equi- 
table estate  or  interest  in  any  property  whatso- 
ever was  chargeable  with  the  same  ad  valorem 
duties  as  if  it  were  a  conveyance  or  sale.  It 
was  held  that  a  contract  was  made,  within  the 
meaning  of  the  section,  in  that  country  in 
which  the  signature  of  the  last  necessary 
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party  to  it  was  affixed.  Muller's  Margarine  v. 
Inland  Revenue  Com'rs,  (igoo)  I  Q.  B.  310. 
See  generally  the  title  Private  International 
Law. 

Made  Payable.  —  A  note  or  other  negotiable 
instrument  made  in  New  Hampshire,  and  pay- 
able generally,  no  place  of  payment  being 
designaied,  is  "  made  and  payable  in  this 
state  "  within  the  meaning  of  Gen.  Stat.  N. 
H.,  c.  230,  §  21  (Pub.  Stat.  N.  H.  1901,  c.  245, 
§  21);  Orcu'tt  v.  Hough,  54  N.  H.  472. 

Make  a  Libel  —  Publication.  —  In  an  action  for 
slander  the  words  laid  in  the  declaiation  were: 
"  What  is  a  woman  that  makes  a  libel?  She 
is  a  dirty  creature,  and  that  is  you.  You  have 
made  a  libel,  and  I  will  prove  il  with  my  whole 
estate."  It  was  held  that  the  words  were  ac- 
tionable. Andres  v.  Koppenheafer,  3  S.  &  R. 
(Pa.)  255.  The  court  held  that  making  a  libel 
included  publication  as  well  as  composition. 
See  also  the  title  Libel  and  Slander,  vol.  18, 
p.  863  ct  seq. 

Make  an  Award.  —  In  Hoff  v.  Taylor,  5  N.  J. 
L.  q6i,  it  was  said:  "An  award  is  a  judgment 
formed  and  pronounced;  to  make  an  award  is 
to  form  and  publish  a  judgment  upon  the  facts; 
and  perhaps,  in  the  construction  of  the  rules, 
a  force  may  have  been  given  10  these  words 
which  *  *  *  is  plausible,  but  not  altogether 
satisfactory.  They  may  have  been  considered 
as  conveying  the  idea  of  performing  the  whole 
power  given  by  the  rule;  of  hearing  and  judg- 
ing, and  publishing  the  judgment.  When  two 
were  authorized  to  '  make  an  award,'  it  may 
have  been  considered  that  they  had  full  power 
to  do  everything  necessary  to  its  completion 
and  perfection ;  to  hear,  to  judge,  to  publish." 

Make  a  Case.  —  See  the  title  Case  Made  on 
Appeal,  3  Encyc.  of  Pl.  and  Pr.  879. 

Make  a  Deed.  —  Where  the  words  of  the  cove- 
nant on  the  part  of  a  vendor  are  that  he  will 
"  make  a  deed  "  for  the  property,  there  is  a 
covenant  that  the  land  shall  be  conveyed  by  a 
deed  from  one  who  has  a  good  title  and  full 
power  to  convey.  Washington  v.  Ogden,  1 
Black  (U.  S.)  450.  See  generally  the  title  Ven- 
dor and  Purchaser. 

Make  Default.  —  In  Doe  v.  Marchetti,  1  B.  & 
Ad.  720,  20  E.  C.  L.  482,  Lord  Tenteiden,  C. 
J.,  said:  "  The  language  of  the  clause  of  re- 
entry, that  if  the  tenant  '  shall,  by  the  space 
of  thirty  days  next  after  notice  thereof  given, 
make  default  in  performance  of  any  or  either 
of  the  clauses  or  agreements  '  the  lessor  may 
re-enter,  seems  properly  applicable  to  affirma- 
tive covenants,  though  I  believe  there  have 
been  cases  where  the  expression  '  make  de- 
fault '  has  been  applied  to  negative  ones  also." 
And  see  Default,  vol.  9,  p.  167. 

Make  a  Patent.  —  A  deed  to  A.,  in  considera- 
tion of  a  sum  of  money  paid  or  secured,  in  the 
usual  form  of  a  deed  of  bargain  and  sale,  is  to 
be  considered  as  a  conveyance  executed,  not- 
withstanding a  covenant  by  the  grantor  "  to 
make  a  patent,"  which  can  mean  only  to  ob- 
tain a  patent  and  deliver  it  to  the  grantee. 
Willis  v.  Bucher,  3  Wash.  (U.  S.)  369. 

"  Make,  Ordain,  Constitute,  Establish,  and  Pass." 
—  In  Kepner  v.  Com.,  40  Pa.  St.  129,  it  was 
said:  "The  act  says  that  the  council  may 
'  make ,  ordain,  constitute,  establish,  and  pass' 
ordinances,  etc.;  but  all  these  verbs  mean  the 
same  thing,  and  any  one  of  them  would  have 


been  sufficient."  See  generally  the  title 
Ordinances. 

"  Make  "  in  the  Sense  of  "  Order  to  Be  Made."  — 
In  State  v.  District  Ct.,  33  Minn.  250,  it  ivas 
said:  "  While  the  court  is  empowered  to  '  make 
or  order  a  new  assessment,'  in  whole  or  in 
part,  any  such  new  assessment  the  court  is  to 
'  revise  and  confirm  upon  like  notice.'  It  was 
not  intended  that  the  court  should  itself  make 
an  assessment  upon  a  complete  trial  before  it, 
and  then  '  revise  and  confirm  '  its  own  judg- 
ment. The  term  make  seems  to  have  been 
used  either  in  the  sense  of  'order  to  be  viade,' 
or  else  as  referring  to  such  corrected  or 
amended  assessment  as  should  result  from  the 
exercise  of  the  power  of  the  court  to 'revise 
correct,  amend;'  any  modification  of  the  orig- 
inal assessment  being  in  seme  sense  the  mak- 
ing of  a  new  or  different  assessment." 

Wills.  (See  also  the  title  Wills.)  —  A  statute 
provided  that  no  lands  or  personal  estate 
which  should  be  acquired  by  any  person  after 
the  making  of  his  or  her  will  should  pass 
thereby.  In  construing  this  statute  the  court 
said:  "  The  words  '  the  making'  are  formed 
from  a  present  participle,  and  literally  apply 
to  the  present  and  not  to  the  future  time.  In 
common  parlance,  when  they  are  spoken  of  a 
will,  they  signify  the  signing,  sealing,  and 
publication  of  it.  Another  common  meaning 
of  these  words  is  the  creation  of  a  thing;  in 
which  sense,  and  I  believe  every  other  in  the 
English  language,  they  relate  !o  the  first  ex- 
istence, and  not  to  the  future  operation;  to  the 
cause,  not  to  the  effect."  Means  v.  Evans,  4 
Desaus.  (S.  Car.)  249. 

As  to  a  provision  in  a  statute  of  wills  that 
the  testator's  signature  shall  be  made  by  him 
or  the  making  of  it  acknowledged  by  him,  see 
the  title  Wills.  See  also  Matter  of  McEhvaine, 
18  N.  J.  Eq.  502. 

Same  —  Interpretation  of  Words  "  I  Have  Made  " 
in  Will.  —  In  Van  Alstyne  v.  Van  Alstyne,  28 
N.  Y.  375,  the  court  held  that  the  words  in  a 
will,  "  I  release  and  acquit  all  and  each  of  my 
children  from  any  charge  I  have  made  against 
them,  or  either  of  them,"  showed  an  intention 
on  the  part  of  the  testator  to  limit  the  release 
to  charges  existing  at  the  time  when  the  will 
was  executed. 

Same  —  Made  Equal  as  Heirs.  —  In  H  uie  v.  Mc- 
Daniel,  105  Ga.  320,  the  court  said:  "  The  ex- 
pression '  made  equal  as  heirs  '  can  have  but 
one  reasonable  construction;  and  that  is  that 
the  three  persons  named  in  the  habendum  clause 
shall  each  have  an  equal  interest  in  the  prem- 
ises conveyed,  as  tenants  in  common." 

Are  Made.  ■ —  A  statute  defining  the  time  for 
making  an  application  for  a  new  trial  provided 
that  the  provision  of  the  act  should  not  apply 
"  to  cases  now  pending  in  which  motions  ate 
made  for  new  trials;"  and  provided  further 
that  "  the  provisions  of  this  act  shall  not  apply 
to  cases  already  tried  in  which  motions  for  new 
trials  may  be  made  or  are  now  pending."  It 
was  held  that  as  the  second  proviso  embraced 
all  tried  cases,  the  first,  in  order  to  have  any 
subject-matter,  must  embrace  cases  not  tried. 
Smith  v.  Davis,  S5  Ga.  625. 

Bona  Fide  Made.  —  In  Willis  v.  Bank  of  Eng- 
land, 4  Ad.  &  El.  21,  31  E.  C.  L.  19.  it  was 
held  that  giving  cash  for  a  bank  post  bill  was 
a  payment  within  the  protection  extended  by 
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MAKER.    (See   also   the   title   BILLS  OF   EXCHANGK   AND  PROMISSORY 
Notes,  vol.  4,  p.  474;  and  see  Manufacturer,  post.) —  See  note  1. 
MALADMINISTRATION.  —  See  note  2. 


the  statute  6  Geo.  IV.,  c.  16,  §  82,  to  "all  pay- 
ments really  and  bona  fide  made  "  to  any  bank- 
rupt before  the  commission.  See  generally  the 
title  Payment. 

Made  and  Demanded.  —  See  Rex  v.  Norwich,  3 
Dowl.  &  K.  42,  16  E.  C.  L.  133. 

"  Rate  Made  and  Levied."  —  For  a  construction 
of  this  language  as  used  in  section  95  of  the 
General  Highway  Act,  5  &  6  Wm.  IV.,  c.  50, 
see  Reg.  v.  Eyton,  3  EI.  &  Bl.  390,  77  E.  C.  L. 

39°-  „,  ,  , 

"  Make  Over  "  in  Deed, — -The  words  make 
over  and  grant"  in  a  deed  are  sufficiently 
operative  to  convey  lands,  by  way  of  a  use, 
under  the  stat  ute  of  uses.  Jackson  v.  Alexan- 
der, 3  Johns.  (N.  Y.)  484. 

Makes  Over  and  Confirms. —  In  Jackson  v. 
Root,  18  Johns.  (N.  Y.)  60.  the  court  held  that 
where  the  grantor,  for  value  received,  makes 
over  and  confirms  unto  the  grantees,  their 
heirs,  etc.,  forever,  the  intention  is  clear  and 
manifest,  and  the  words  denote  a  present  con- 
tract of  sale. 

Made  Up.  —  A  purchaser  of  a  lot  of  building 
land  claimed  compensation  from  the  vendor 
on  the  ground  that  a  road  shown  in  the  plan 
annexed  10  the  particulars  of  sale  was  not 
"  made  up  "  as  stated  in  the  particulars.  It 
was  held  that  by  "  made  up  "  was  meant  in 
the  same  condition  as  a  road  outside  the  lot  of 
which  1  he  road  in  question  was  staced  to  be  a 
continuation,  and  that  the  purchaser  was  en- 
titled to  compensation  which  must  be  meas- 
ured not  by  the  cost  of  making  up  the  road, 
but  by  the  difference  between  the  actual  value 
of  the  properly  at  the  date  of  the  purchase  and 
its  value  as  it  would  have  been  if  the  road  in 
question  had  been  continued  across  it  in  the 
same  condition  as  the  road  outside.  In  re 
Chifferiel,  60  L.  T.  N.  S.  99. 

Made  Void.  —  In  Kemp  v.  Kennedy,  I  Pet. 
(C.  C.)  39,  Washington,  J.,  observed,  in  com- 
menting upon  the  words  "  or  made  void,"  in 
Act  N.  J.  Dec.  11,  1778,  relating  to  forfeited 
estates:  "  It  might  be  said,  and  has  beee 
strongly  insisted  upon,  that  this  expression 
necessarily  relates  to  a  valid  and  subsisting 
judgment,  because  that  which  is  already  void 
and  never  had  an  existence  cannot  be  made 
void.  There  are  certainly  very  strong  reasons 
for  condemning  this  construction  as  being  too 
literal  and  rigid."  And  it  was  held  that  if  the 
legislature  had  used  the  word  "  declared  "  in- 
stead of  made,  the  construction  might  have 
been  different. 

An  English  militia  statute  provided  that 
"no  ballot,  enrolment,  and  service  under  this 
act  shall  extend  to  make  void,  or  in  any  man- 
ner to  affect,  any  indenture  of  apprenticeship 
or  contract  of  service  between  any  master  or 
servant."  It  was  contended  that  this  provision 
extended  not  only  to  contracts  existing  at  the 
time  of  the  enrolment,  but  to  contracts  subse- 
quently made.  Littledale,  J.,  said.  "  I  think 
the  words  '  make  void  '  ex  vi  termini  apply  to 
contracts  in  esse."  Rex  v.  Taunton  St.  James, 
9  B.  &  C.  837,  17  E.  C.  L.  503. 

Making  and  Altering.  —  In  U.  S.  v.  Crecilius, 
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34  Fed.  Rep.  30,  it  was  held  that  an  erasure  of 
figures  constituting  part  of  a  number  already 
written  on  an  account  book  of  a  national  bank 
and  the  writing  of  different  figures  from  those 
erased  constituted  malting  an  entry,  rather 
than  altering  an  entry,  because  a  new  number 
was  the  result  of  the  act.  See  generally  the 
title  Alteration  ok  Instruments,  vol.  2,  p. 
181. 

Making  Distress.  —  The  bailiff  of  the  County 
Court  who  actually  levies  a  distress  is  the  per- 
son "  making  any  distress  "  within  the  mean- 
ing of  section  49  of  the  English  Agricultural 
Moldings  Act,  1883  (46  &  47  Vict.,  c.  61).  The 
vvords  "  making  any  distress  "  refer  to  the  per- 
son who  actually  goes  on  the  premises  and 
realizes  the  rent  in  arrear.  Phillipps  v.  Rees, 
59  L.  J.  Q.  B.  1.  See  also  the  title  Distress, 
vol.  9,  p.  617. 

1.  Executors  and  Administrators— Devisees. — 
By  section  62,  subsection  I,  and  section  89  of 
the  English  Bills  of  Exchange  Act,  1882,  when 
the  holder  of  a  promissory  note  at  or  after  its 
maturity  absolutely  and  unconditionally  re- 
nounces his  rights  against  the  maker  the  bill 
is  discharged,  but  the  renunciation  must  be  in 
writing  unless  the  note  is  delivered  to  the 
maker.  In  Edwards  v.  Walters,  (1896)  2  Ch. 
157,  it  was  held  (affirming  the  decision  of  Keke- 
wich,  J.),  that  a  parol  renunciation  by  the 
holder  of  all  rights  under  a  promissory  note, 
accompanied  by  a  delivery  of  the  note  to  a 
devisee  of  the  maker,  the  real  estate  in  whose 
hands  was  liable  to  the  payment  of  the  debt, 
and  who  had  for  some  time  paid  interest  on  it, 
did  not  operate  as  a  discharge,  for  that  although 
the  word  maker  would  probably  be  held  to  in- 
clude the  executors  or  administrators  of  the 
maker,  it  did  not  include  his  devisees. 

Maker  of  Note  —  Maker  of  Guaranty.  —  I  n  Fre- 
din  v.  Richards,  61  Minn.  490,  the  term  maker 
of  a  note  was  held  to  include  the  maker  of  a 
guaranty  of  a  payment  of  a  promissory  note 
indorsed  thereon. 

In  Aud  v.  Magruder,  10  Cal.  290,  it  was 
said:  "  The  difference  between  a  maker  and 
an  indorser  or  guarantor  is  that  the  contract 
of  the  first,  by  its  terms,  imports  an  uncon- 
ditional obligation  to  pay  money;  that  of  the 
last,  by  its  terms,  imports  a  conditional  obliga- 
tion. The  rules  of  law  settle  this  species  of 
contracts  as  well  as  others,  and  prescribe  how 
they  may  be  created,  their  legal  effect,  and 
mode  of  enforcement." 

2.  Maladministration. —  In  Minkler  v.  State, 
14  Neb.  182,  it  was  said:  "  Counsel  draw  a 
distinction  between  the  legal  meaning  of  the 
prefixes  '  mal  '  and  '  mis,'  and  in  effect  claim 
that  while  the  county  surveyor  was  guilty  of 
misadministration,  he  was  not  guilty  of  mal- 
administration. But  whatever  there  may  be 
in  the  original  meaning  of  the  two  words,  we 
find  them  used  in  the  law  books  almost  or 
quite  interchangeably,  indicating  a  regard  for 
euphony  of  sound  rather  than  a  distinction  in 
meaning." 

Upon  the  question  what  constituted  such 
maladministration  as  to  authorize  the  removal 
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MALCONDUCT.  —  See  note  I. 

MALE.  —  Of  the  masculine  sex;  of  the  sex  that  begets  young;  the  sex 
opposed  to  the  female.3 

MALEFICIUM.  —  Maleficium,  in  the  law  of  barratry,  means  some  wilful  and 

injurious  act.3 

MALFEASANCE.  (See  also  the  title  PUBLIC  Officers  and  references  there 
given.)  —  Malfeasance  has  been  defined  to  be  "  the  unjust  performance  of  some 
act  which  the  party  had  no  right  or  which  he  had  contracted  not  to  do."  4 


of  an  administrator  the  court  said:  "  We  un- 
derstand 'maladministration  of  the  estate' 
to  mean  acts  affecting  the  property  or  assets 
of  the  estate,  of  which  wasting  and  embezzle- 
ment are  specimens."  Forrester  v.  Forrester, 
37  Ala.  399.  See  generally  the  title  Executors 
and  Administrators,  vol.  n,  p.  818  el  seq. 

1.  Malconduct.  —  A  city  charter  provided  that 
the  city  council  should  have  power  to  remove 
any  officer  for  incompetency,  malconduct, 
malfeasance,  or  nonfeasance  in  office,  after 
due  notice.  In  construing  this  charter  the 
court  said:  "  The  malconduct  in  the  charter 
is  malconduct  in  office.  If  appellant  is  re- 
moved, that  is  the  charge  which  must  be  sus- 
tained. Malconduct,  as  used,  means  miscon- 
duct, and  the  offense  is  official  misconduct. 
However  reprehensible  the  conduct  of  the  ap- 
pellant may  have  been,  it  was  in  no  manner 
connected  with  the  discharge  of  the  duties  of 
his  office,  either  as  recorder  or  as  an  ex  officio 
magistrate  of  the  slate,  and  was  not  malcon- 
duct in  office."  Johnson  v.  Galveston,  II  Tex. 
Civ.  App.  473.  See  generally  the  title  Public 
Officers. 

2.  Male.  —  Bouv.  L.  Diet. 
Male  Children.  —  A  testator  having  made  a 

provision  for  the  necessitous  "  male  children  " 
of  his  nephews,  and  having  shown  his  inten- 
tion of  making  it  a  perpetual  charity,  it  was 
held  that  "  male  children  "  meant  "  male  de- 
scendants;" and  it  was  also  held  that  under 
these  expressions  male  descendants  through 
the  male  line  were  alone  entitled,  and  that 
those  males  who  claimed  through  a  female 
were  excluded.  Bernal  v.  Bernal,  3  Myl.  & 
C  550- 

Male  Heirs.  —  A  devise  of  lands  was  to  "  my 
afore-named  grandson,  to  come  into  posses- 
sion at  twenty-one  years  of  age,  and  10  have 
and  to  hold  the  above-named  bequesi  to  him 
during  his  natural  life;  and  after  his  decease 
I  give  the  premises  unto  his  male  heirs, 
equally  between  them;  and,  for  want  of  heirs 
male,  then  to  go  in  equal  shares  to  his 
daughters."  It  was  held  that  this  vested  an 
estate  tail  in  the  grandson,  under  the  rule  in 


Shelley's  Case,  the  clause  of  the  statute  of 
wills  in  relation  to  the  creation  and  continu- 
ance of  estates  tail  not  being  applicable  to  such  ■ 
a  case.    Cooper  v.  Cooper,  6  R.  I.  264.  See 
also  the  title  Shelley's  Case. 

Male  Line.  —  In  D'Amico  v.  Trigona,  13  App. 
Cas.  815,  Lord  Selborne  said:  "The  phrase 
tinea  mascutina  properly  means  a  line  com- 
mencing with  a  male  and  continued  through 
males."  See  also  Co.  Litt.,  £  24.  Compare 
Lywood  v.  Kimber,  29  Beav.  38. 

Male  Lineal.  —  In  Thellusson  v.  Rendle- 
sham,  7  H.  L.  Cas.  455,  Bramwell,  B.,  said: 
"  Male  lineal  has  been  construed  to  mean  as 
though  it  were  one  word,  signifying  'male  in 
a  line  of  males.'  With  this  construction  I  en- 
tirely agree;  and  I  agree  that  it  may  be  read 
as  though  it  were  a  compound  word  '  male- 
line  '  " 

3.  Maleficium.  —  Patapsco  Ins.  Co.  v.  Coul- 
ter, 3  Pet.  (U.  S.)  231.  See  also  Moss  v.  Bry- 
om,  6  T.  R.  379  Earle  v.  Rowcroft,  8  East  126. 
And  see  the  title  Barratry,  vol.  3,  pp.  859,  862. 

4.  Malfeasance. —  Bouv.  L.  Diet.,  folio urd  in 
People  v.  Auburn,  85  Hun  (N.  Y.)  608.  Sec 
also  Kinnison  v.  Carpenter,  9  Bush  (Ky.)  608; 
Minkler  v.  State,  14  Neb.  183. 

By  malfeasance,  under  all  definitions,  is 
meant  the  doing  of  things  which  one  ought 
not  to  do,  or  the  doing  of  illegal  acts.  State 
v.  Lazarus,  39  La.  Ann.  178. 

Malfeasance  and  Misfeasance.  —  In  People  v. 
Auburn,  85  Hun  (N.  Y.)  608,  it  was  said: 
"  The  Imperial  Dictionary  defines  malfeasance 
as  '  inlaw,  the  doing  of  an  act  which  a  person 
ought  not  to  do;  evil-doing;  wrong;  illegal 
deed;'  and  defines  misfeasance  to  be  '  in  law, 
a  trespass;  a  wrong  done;  also,  the  improper 
performance  of  some  lawful  act;'  and  cites 
Wharton." 

Malfeasance  is  the  doing  of  an  act  wholly 
wrongful  and  unlawful,  and  nonfeasance  is  an 
omission  to  perform  a  required  duty  at  all,  or 
total  neglect  of  duty.  The  term  "misfeasance" 
is  often  carelessly  used  to  describe  a  malfeas- 
ance. Coite  v.  Lynes,  33  Conn.  115.  See  also 
McCloskey's  Succession,  32  La.  Ann.  156. 
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CROSS- REFERENCES. 


For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  CRIMINAL  LA  IF,  vol.  8,  p.  274;  TOR  TS; 
and  the  cross-references  given  under  those  titles. 

As  to  a  corporation  s  liability  for  torts  involving  malice,  see  the  title  CORPORA  TIOATS 
{PRIVATE),  vol.  7,  p.  830  et  sea.' 

I.  Definition.  —  The  term  "  malice  "  has  been  a  source  of  much  confusion 
because  of  its  use  in  two  senses  not  always  distinguished  from  each  other. 
The  first  of  these  is  the  popular  sense,  meaning  ill  will,  spite,  or  an  indirect 
motive  against  another,1  or  utter  recklessness  toward  the  rights  of  others.2 
In  this  sense  the  idea  of  motive,  a  wicked  or  bad  motive,  is  always  prominent.3 
In  the  second  sense,  its  use  is  technical  in  the  law.  It  means  a  wrongful  act 
done  intentionally  without  just  cause  or  excuse,4  the  wilful  violation  of  a 
known  right.5  In  the  popular  sense  its  meaning  is  always,  at  least  in  civil  law, 
th*e  same;  in  its  technical  sense  it  has  had  a  long  history,  and  its  evolution 
in  connection  with  particular  forms  of  action  or  particular  crimes  has  caused 
a  multitude  of  minute  distinctions  which  may  be  well  examined  in  other  parts 
of  this  work.6 


1.  Malice  as  Motive.  —  Bromage  v.  Prosser,  4 
B.  &  C.  247,  10  E.  C.  L.  321,  per  Bayley,  J.; 
Allen  v.  Flood,  (1898)  A.  C.  63,  per  Wright,  J. 

2.  General  Malice  is  a  species  of  malice  in  fact 
or  actual  malice.    Brown's  L.  Diet. 

As  justifying  exemplary  damages,  Lehrer  v. 
Elmore,  100  Ky.  59  (quoting  Webster's  Diet., 
denning  malice  as  "  a  wanton  disregard  of 
the  rights  or  safety  of  others  ");  Seeman  v. 
Feeney,  19  Minn.  79;  Trauerman  v.  Lippincott, 
39  Mo.  App.  478.  See  the  title  Exemplary 
Damages,  vol.  12,  p.  24. 

As  rebutting  privilege,  Philadelphia  etc.,  R. 
Co.  v.  Quigley,  21  How.  (U.  S.)  202.  See  also 
the  title  Libel  and  Slander,  vol.  18,  p.  1048. 

3.  The  animus  vicino  nocendi  of  the  Roman 
law.  Chasemore  v.  Richards,  7  H.  L.  Cas. 
388. 

4.  Malice  in  Law.  —  This  is  the  famous  defi- 
nition of  Bayley,  J.,  in  Bromage  v.  Prosser,  4 
B.  &  C.  247,  10  E.  C.  L.  321,  which  has  been 
adopted  in  hundreds  of  cases  both  criminal  and 
civil.  See  also  the  titles  Criminal  Law,  vol. 
8,  p.  282  et seq.;  Interference  with  Contract 
Relations,  vol.  16,  p.  1112;  Libel  and  Slan- 
der, vol.  18,  p.  998;  Malicious  Prosecution, 
post;  and  see  Intent  —  Intention,  vol.  16,  p. 
980. 
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"  Malice  in  the  legal  acceptation  of  the  word 
is  not  confined  to  personal  spite  against  indi- 
viduals, but  consists  in  a  conscious  violation 
of  the  law  to  the  prejudice  of  another."  Per 
Lord  Campbell  in  Ferguson  v.  Kinnoull,  9  CI. 
&  F.  321. 

"  Acts  wilfully  and  designedly  done,  which 
are  unlawful,  are  malicious  in  respect  to  those 
to  whom  they  are  injurious."  Page  v.  Cush- 
ing,  38  Me.  523. 

"Maliciously  means  and  implies  an  inten- 
tion to  do  an  act  which  is  wrongful,  to  the  det- 
riment of  another."  Mogul  Steamship  Co.  z: 
McGregor,  23  Q.  B.  D.  612,  per  Bowen,  L.  J., 
quoted  in  the  judgment  of  Lord  Watson  in  Allen 
v.  Flood,  (1898)  A.  C.  93. 

5.  Allen  v.  Flood,  (1898)  A.  C.  64,  per 
Wright,  J. 

6.  Early  History  of  Malice.  —  In  2  Pollock  & 
Maitland's  Hist.  Eng.  Law  466  et  seq.,  it  is 
stated  that'the  first  form  of  the  words  "  malice 
prepense  "  or  "  aforethought  "  (or  their  Latin 
equivalents)  is  found  in  connection  with  felo- 
nies. Malice  or  assault  prepense  grew  up  first 
as  an  equivalent  of  the  English  "  forsteal." 
In  this  use  "  the  word  malitia  is  more  general 
than  the  word  assultus;  it  is  indeed  a  large 
word,  equivalent  perhaps  to  our  '  wrongdoing,' 
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II.  Express  and  Implied  Malice.  Malice  is  divided  into  two  classes,  (a) 
express  malice,  malice  in  fact,  actual  malice,  and  (b)  implied  malice,  malice 
inlaw,  constructive  malice.1  Express  malice  is  personal  spite  or  ill  will.* 
Implied  malice  is  malice  in  its  technical  legal  sense,  a  wrongful  act  done  inten- 
tionally without  just  cause  or  excuse.3  In  general,  whenever  the  term 
"malice"  or  "  maliciously  "  forms  part  of  a  statement  of  a  cause  of  action 
or  of  a  crime,  it  imports  not  an  inference  of  motive  to  be  found  by  the  jury, 
but  a  conclusion  of  law  which  follows  on  a  finding  that  the  defendant  has 
violated  a  right  and  has  done  so  knowingly,  unless  he  shows  some  overriding 
justification.4 

III.  In  Criminal  Lav/. — The  full  definition  of  every  crime  at  common 
law  contains  expressly  or  by  implication  a  proposition  as  to  a  state  of  mind. 
This  mental  element  is  marked  by  one  of  the  words  "maliciously,"  "fraudu- 
lently," "negligently,"  or  "knowingly."  The  meaning  of  the  words 
"malice,"  "negligence,"  and  "fraud"  in  relation  to  particular  crimes  has 
been  ascertained  by  numerous  cases.  Malice  means  one  thing  in  relation  to 
murder,  another  in  relation  to  malicious  mischief,  another  in  relation  to  libel.5 


and  a  larger  word  than  '  assault  '  is  necessary, 
because  we  may  wish  to  stale  that  ihe  man 
who  is  being  pardoned  for  an  excusable  homi- 
cide was  guiltless,  not  only  of  an  intentional 
assault,  but  of  any  act  inlended  to  do  harm. 
*  #  *  When  it  first  came  into  use,  malitia 
hardly  signified  a  state  of  mind;  some  qualify- 
ing adjective,  such  nsprameditata  or  excogitaia, 
was  needed  if  much  note  was  to  be  taken  of 
intention  or  of  any  ol  her  psychical  fact.  When 
we  first  meet  with  '  malice  prepense  '  it  seems 
to  mean  litlle  more  than  intentional  wrong- 
doing." As  to  malice  alone  it  appears  that 
"  this  creeps  into  records  and  law  books  as  a 
vague  word  expressive  of  intentional  wrong- 
doing: but  (though  it  would  exclude  harm 
done  by  misadventure)  it  lays  no  strong  em- 
phasis on  the  intention,  and  makes  no  special 
reference  to  spile  or  hatred." 

Showing  the  early  use  of  ihe  phrase,  the 
same  authors  give  a  writ  of  1306  from  a  hun- 
dred roll  for  defamation,  charging  that  the 
slander  was  malitia  pracogitala .  2  Pollock  & 
Maitland's  Hist.  Eng.  Law  536,  note. 

Malice  Has  Different  Meanings  When  Used  of 
Different  Causes  of  Action.  —  In  his  opinion  to 
the  House  of  Lords,  in  Allen  v.  Flood,  (1898) 
A.  C.  18,  Judge  Hawkins  said  :  "  When  malice 
is  an  essential  element  in  a  cause  of  action  it  is 
difficult  to  express  in  a  sentence;  for  in  legal 
acceptation  the  terms  '  malice  '  and  '  mali- 
ciously '  comprise  so  many  wrongful  motives 
and  acts,  the  cases  bearing  upon  them  are  so 
numerous,  and  the  pleaders,  both  ancient  and 
modern,  so  far  as  Ihey  exist,  have  been  in  the 
habit,  out  of  extreme  caution,  of  grouping 
them  with  such  a  host  of  other  expletives"  that 
one  derives  but  little  valuable  information  from 
the  mere  use  of  the  terms  as  to  the  sense  in 
which  they  are  employed." 

1.  Cent.  Diet.;  And.  L.  Diet. 

2.  Express  Malice. — Sweet's  L.  Diet.;  Brown's 
L.  Diet.    And  see  supra,  this  title,  Definition. 

Express  malice  is  said  in  the  old  criminal  law 
books  to  be  a  deliberate  intention  of  doing 
some  corporal  harm  to  the  person  of  another. 
1  Hale's  P.  C.  451.  This  is  evidently  a  modi- 
fication of  our  idea  of  spite  or  ill  will. 

3.  Implied  Malice.  —  The  definition  of  Bay- 
ley,  J.,  in  Bromage  v.  Prosser,  4  B.  &  C.  247, 


10  E.  C.  L.  321,  is  a  classical  passage  on  this 
point,  and  we  give  it  at  large.  "  Malice  in 
common  acceptation  means  ill  will  against  a 
person,  but  in  its  legal  sense  it  means  a  wrong- 
ful act  done  intentionally,  without  just  cause 
or  excuse.  If  I  give  a  perfect  stranger  a  blow- 
likely  to  produce  death,  1  do  it  of  malice,  be- 
cause I  do  it  intentionally  and  without  just 
cause  or  excuse.  If  I  maim  cattle,  without 
knowing  ivhose  they  are;  if  1  poison  a  fishery, 
without  knowing  the  owner —  I  do  it  of  malice, 
because  it  is  a  wrongful  act,  and  done  inten- 
tionally. If  I  am  arraigned  of  felony,  and 
wilfully  stand  mute,  I  am  said  to  do  it  of 
malice,  because  it  is  intentional  and  without 
just  cause  or  excuse.  *  *  *  And  if  I  tra- 
duce a  man,  whether  I  know  him  or  not,  and 
whether  I  intend  to  do  him  an  injury  or  not, 
I  apprehend  the  law  considers  it  as  done  of 
malice,  because  it  is  wrongful  and  inten- 
tional." 

Express  and  Implied  Malice  Differ  Only  in 
Method  of  Proof.  —  In  both  criminal  law  and  the 
law  of  libel  and  slander — that  is,  in  both 
places  where  implied  malice  is  sufficient  for  an 
act  —  it  has  been  declared  that  the  distinction 
is  a  delusion  and  a  snare,  and  that  the  only 
difference  between  the  two  kinds  of  malice  is 
simply  in  the  method  of  proof.  See  the  titles 
Criminal  Law,  vol.  8,  p.  282,  note  5;  Libel 
and  Slander,  vol.  18.  p.  1000,  note;  alsoSteph. 
Dig.  Crim.  Law,  note  xiv.  (to  art.  223). 

4.  Per  Wright,  J.,  in  Allen  v.  Flood,  (1S9S) 
A.  C.  63. 

5.  This  passage  is  from  the  judgment  of  Sir 
James  Fitzjames  Stephen  in  Reg.  v.  Tolson,  23 
O.  B.  D.  168.  It  is  quoted  in  full  in  the  title 
Criminal  Law,  vol.  S,  p.  284,  note. 

Malice  Prepense  or  Malice  Aforethought  is  a 
part  of  the  definition  of  murder,  and  "  exists 
where  the  person  doing  the  act  which  causes 
death  has  an  intention  to  cause  death  or  griev- 
ous bodily  harm  to  any  person  (whether  the 
person  is  actually  killed  or  not),  or  to  commit 
an)'  felony  whatever,  or  has  the  knowledge 
that  the  act  will  probably  cause  the  death  of  or 
grievous  bodily  harm  to  some  person,  although 
he  does  not  desire  it,  or  even  wishes  that  it 
may  not  be  caused."    Sweet's  L.  Diet. 

This  malice  may  be  either  express  malice 
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A  fuller  treatment  of  the  problem  of  guilty  intent  including  malice  may  be 
found  elsewhere.1  In  some  modern  statutory  offenses  intent  is  not  an 
element.3 

IV.  In  Tort.  —  In  tort  malice  has  played  a  large  and  somewhat  confusing 
part.  There  is  an  important  group  of  wrongs  in  which  the  state  of  mind  of 
the  wrongdoer  has  a  most  important  place.  This  state  of  mind  is  represented 
by  malice  or  fraud.  These  torts  include  deceit,3  slander  of  title,4  libel  and 
slander,*  malicious  prosecution,0  conspiracy,7  and  interference  with  con- 
tracts.8 Some  of  these,  such  as  deceit  and  slander  of  title,  require  the  ele- 
ment of  fraud,  bad  faith  —  the  defendant's  knowledge  that  he  is  telling  or 
representing  a  falsehood.9  In  libel  and  slander  malice  is  treated  as  essential, 
but  this  is  a  mere  technicality, 10  save  as  it  becomes  a  reality  in  meeting  a  claim 
of  privilege. 11  In  malicious  prosecution  malicious  motive  as  distinguished 
from  a  wilful  violation  of  a  known  right  appears  to  be  a  real  essential  of  the 
action.12  In  the  doctrine  of  interference  with  contracts  as  developed  in  a  few 
English  cases  and  independently  developed  or  adopted  in  a  number  of  Ameri- 
can decisions,  malice,  in  the  sense  of  malicious  motive,  is  essential  to  the 


prepense,  that  is,  where  homicide  is  done  with 
a  deliberate  intention  of  doing  any  bodily  harm 
to  another,  or  implied  malice  prepense,  that  is, 
where  the  homicide  is  done  intentionally  and 
without  provocation.  Steph.  Dig.  Crim.  Law, 
note  14  (on  art  223).  See  also  the  title  Mur- 
der and  Manslaughter  for  a  full  discussion 
of  this  subject. 

For  a  discussion  of  the  forms  of  malice  in 
the  various  criminal  offenses,  see  the  titles 
Libel  and  Slander,  vol.  18,  p.  Q98  et  seq.; 
Malicious  Mischief,  post;  Murder  and  Man- 
slaughter. 

1.  See  the  title  Criminal  Law,  vol.  8,  pp. 
282,  284. 

2.  See  the  title  Criminal  Law,  vol.  8,  p. 
291,  and  cross-references  in  notes. 

3.  See  the  title  Fraud  and  Deceit,  vol.  14, 
p.  85  et  seq. 

4.  See  the  title  Slander  of  Title. 

5.  See  the  title  Libel  and  Slander,  vol.  18, 
p.  998  et  seq. 

6.  See  the  title  Malicious  Prosecution,  post. 

As  to  How  Far  Malice  Is  Essential  to  False  Im- 
prisonment, see  the  til  le  False  Imprisonment, 
vol.  12,  p.  724  et  seq. 

7.  Conspiracy.  —  The  old  action  of  conspiracy 
was  very  like  the  modern  action  of  malicious 
prosecution.  Conspiracy  was  defined  as  "  a 
consultation  and  agreement  between  two  or 
more  to  appeal  or  indict  an  innocent  falsely 
and  maliciously  of  felony,  "'horn  accordingly 
they  cause  to  be  indicted  or  appealed,  and 
afterwards  the  party  is  lawfully  acquitted  by 
the  verdict  of  uvelve  men."  Vin.  Abr.,  til. 
Conspiracy,  A,  citing  3  Coke  Inst.  143.  See 
also  Hawk.  P.  C,  c.  72,  §  1.  It  would  lie  only 
for  acts  done  with  malice  and  falsely.  I  Fitz- 
herbert  Nat.  Brev.  114  D;  Miller  v.  Reynolds, 
Godb.  206;  Vin.  Abr.,  tit.  Conspiracy,  A. 

A  certain  modern  form  of  the  action  also  de- 
mands actual  malice,  as  when  school  directors 
conspire  10  secure  the  discharge  of  a  competent 
teacher.  Burton  v.  Fulton,  49  Pa.  St.  151 ; 
Holmes  Com.  Law  143.  See  also  the  title 
Conspiracy,  vol.  6,  p.  877,  especially  the  case 
of  Smith  v.  Nippert,  76  Wis.  86,  20  Am.  St. 
Rep.  26,  there  cited. 
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8.  See  the  title  Interference  with  Con- 
tract Relations,  vol.  10,  p.  1109. 

9.  As  to  Deceit,  see  the  title  Fraud  and  De- 
ceit, vol.  14,  p.  63. 

With  Regard  to  Slander  of  Title  the  better 
authorities  declare  that  express  malice  is  of  the 
essence  of  the  action.  Wren  v.  Weild,  L.  R.  4 
Q.  B.  730;  Halsey  v.  Brotherhood,  19  Ch.  D. 
386;  McDaniel  v:  Baca,  2  Cal.  326;  Stark  v. 
Chitwood,  5  Kan.  141;  Andrew  v.  Deshler, 
45  N.  J.  L.  167;  Kendall  v.  Stone,  2  Sandf. 
(N.  Y.)  269.  See  also  White  v.  Mellin, 
(1895)  A.  C.  154,  and  the  title  Slander  of 
Title. 

But  Sir  Frederick  Pollock  declares:  "  We 
incline  to  think  that  the  word  [maliciously] 
has  no  proper  application  here,  and  that  what 
is  meant  is  —  as  in  the  action  for  deceit  — 
merely  the  defendant's  knowledge  that  he  is 
telling  or  representing  a  falsehood."  Allen  z/. 
Flood,  14  L.  Quart.  Rev.  131. 

10.  See  the  title  Libel  and  Slander,  vol.  18. 
p.  1002. 

11.  See  the  title  Libel  and  Slander,  vol.  18, 
pp.  ioo2,  1048. 

12.  Malicious  Prosecution. — "  In  an  action  for 
malicious  prosecution  the  plaintiff  has  to  prove 
*  *  *  that  the  proceedings  of  which  he  com- 
plains were  initiated  in  a  malicious  spirit,  that 
is,  from  an  indirect  and  improper  motive,  and 
not  in  furtherance  of  justice."  Per  Bowen,  L. 
J.,  in  Abrath  v.  North  Eastern  R.  Co.,  11  Q. 
B.  D.  455.  In  this  case  in  the  House  of  Lords 
Lord  Bramwell  declared  that  "malice  or  some 
indirect  and  illegitimate  motive  "  must  be 
shown.  Abrath  v.  North  Eastern  R.  Co.,  11 
App.  Cas.  251. 

In  Barron  v.  Mason,  31  Vt.  189,  Redfield,  C. 
J.,  said:  "Although  the  word  '  malice,'  in  pop- 
ular language,  is  often  used  to  indicate  anger 
or  vindictiveness,  in  the  law  it  is  held  to  im- 
port nothing  more  than  bad  faith,  and,  as  ap- 
plied to  the  subject  of  malicious  prosecution, 
the  want  of  sincere  belief  of  the  plaintiff's 
guilt  of  the  crime  for  which  the  prosecution 
was  instituted." 

See  also  the  title  Malicious  Prosecution, 
post. 
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cause  of  action;1  but  this  theory  has  been  finally  overturned  for  England 
after  thorough  discussion  by  the  House  of  Lords,2  though  it  still  exists  in 
several  of  the  United  States.3  Malice  in  this  popular  sense  of  ill  will  is  also 
very  material  upon  the  question  of  exemplary  damages.4  In  certain  other 
isolated  places  in  the  field  of  tort,  malice  is  essential  to  a  cause  of  action.5 

V.  Is  Damage  with  Malice  Actionable?  —  We  have  now  reached  the 
question  whether  doing  an  act  with  malice  can  ever  give  rise  to  a  cause  of 
action  when  if  malice  were  absent  no  action  would  lie  under  the  circum- 
stances. If  we  use  "  malice  "  in  the  sense  of  malice  in  law  the  proposition 
means  nothing,  for  malice  in  law  is  "  the  wilful  violation  of  a  known  right," 
and  if  our  act  be  the  wilful  violation  of  a  known  right,6  malice  cannot  be 
absent:  and  moreover,  for  such  a  violation  of  a  known  right  an  action  must 
lie.  But  if  we  use  "  malice  "  in  the  sense  of  vindictive  motive,  a  real  question 
is  presented,  to  which  various  answers  have  been  given  by  the  courts.  In 
England  and  in  Canada  all  doubt  on  this  point  has  been  set  at  rest  by  the 
determination  that  an  act  lawful  in  itself  is  not  converted  by  a  malicious  or 
bad  motive  into  an  unlawful  act  so  as  to  make  the  doer  of  the  act  liable  in 
a  civil  action.7  Similar  decisions  had  frequently  been  rendered  before.8 
Numerous  decisions  in  the  United  States  announce  or  illustrate  the  same 
principle.9 

VI.  Privilege  and  Justification.  —  The  reconciliation  of  the  two  classes 

of  cases  mentioned  above,  those  in  which  motive  is  material  and  those  in 
which  motive  is  not  material,  is  to  be  sought  in  an  extension  of  the  concept 
of  privilege  as  understood  in  the  law  of  libel,  or  in  a  coherent  application  of 
the  idea  of  justification  or  excuse.  The  conception  of  privilege  in  the  law  of 
defamation  is  that  an  individual  "may  with  immunity  commit  an  act  which 
is  a  legal  wrong  and  but  for  his  privilege  would  afford  a  good  cause  of  action 


1.  See  the  title  Interference  with  Con- 
tract Relations,  vol.  16,  p.  11 12. 

2.  Allen  v.  Flood,  (1898)  A.  C.  1.  See  also 
the  title  Labor  Combinations,  vol.  18,  p.  SS. 

3.  See  the  title  Interference  with  Con- 
tract Relations,  vol.  16,  p.  1113. 

4.  As  Essential  to  Exemplary  Damages.  —  See 
the  title  Exemplary  Damages,  vol.  12,  p.  21  ct 
seq.,  especially  pp.  23,  24. 

5.  Cases  Where  Malice  Necessary  —  Malicious 
Interference  with  Right  to  Pursue  Calling.  — 
See  the  title  Interference  with  Contract 
Relations,  vol.  16,  p.  1110,  note  1. 

The  case  of  Keeble  v.  Hickeringill,  11  East 
574.,  note,  is  greatly  relied  on  as  establishing 
the  plaintiff's  right  to  pursue  his  lawful  call- 
ing without  malicious  molestation.  See  also 
Walker  -'.  Cronin,  107  Mass.  555.  But'since 
Allen  v.  Flood,  (1898)  A.  C.  1,  ii  cannot  be  re- 
lied on  to  support  such  a  doctrine  in  England. 
It  was  suggested  by  Lord  Herschell  in  the 
case  last  cited  (p.  133)  that  Keeble  v.  Hickerin- 
gill should  rest  on  the  ground  of  nuisance. 

Maliciously  Disturbing  and  Driving  Away 
Tenants.  — Aldridge  v.  Stuyvesant,  1  Hall  (N. 
Y.)  210.  See  also  the  title  Landlord  and  Ten- 
ant, vol.  18,  p.  452. 

Enticing  Wife.  —  Brown  v.  Brown,  124  N. 
Car.  19.    See  the  title  Abduction,  vol.  1,  p.  164. 

Malicious  Rejection  of  Vote  by  Officer.  —  See 
the  title  Elections,  vol.  10,  p.  673. 

Malicious  Erection  of  Fences. —  See  the  title 
Fences,  vol.  12,  p.  1058. 

6.  For  an  act  to  give  to  the  plaintiff  a  cause 
of  action  in  tort  it  must  prejudicially  affect  him 
in  some  legal  right;  merely  that  it  will,  how- 
ever directly,  harm  a  man  in  his  interests 


is  not  enough.  Rogers  v.  Rajendro  Dutt,  13 
Moo.  P.  C.  209. 

7.  Allen  -•.  Flood,  (1898)  A.  C.  1;  Perrault  v. 
Gauthier,  28  Can.  Sup.  Ct.  241. 

8.  "  The  civil  law  deems  an  act  otherwise 
lawful  in  itself  illegal  if  done  with  a  malicious 
intent  of  injuring  a  neighbor,  aniino  vieino 
noccndi;  *  *  *  but  this  principle  has  not 
found  a  place  in  our  law."  Chasemore  v. 
Richards,  7  H.  L.  Cas.  388, Lord  Wensley- 
dale. 

That  the  law  of  Scotland  is  the  same  as  the 
English  law,  see  the  judgment  of  Lord  Watson 
in  Bradford  v.  Pickles,  (1895)  A.  C.  597. 

Other  cases  to  the  same  effect  are  Heald  v. 
Carey,  11  C.  B.  993,  73  E.  C.  L.  993;  Stevenson 
v.  Newnham,  13  C.  B.  297,  76  E.  C.  L.  285. 

9.  Motive  Does  Not  Affect  Act  Which  Is  Law- 
ful.—  McCune  v.  Norwich  City  Gas  Co.,  30 
Conn.  524;  Orr  v.  Home  Mut.  Ins.  Co.,  12  La. 
Ann.  255,  68  Am.  Dec.  770;  Hunt  v.  Simonds, 
19  Mo.  583;  Pickard  v.  Collins,  23  Barb. 
(N.  Y.)  459;  Jenkins  v.  Fowler,  24  Pa.  St.  308; 
Glendon  Iron  Co.  v.  Uhler,  75  Pa.  St.  467,  15 
Am.  Rep.  599:  Smith  v.  Johnson,  76  Pa.  St. 
191;  Wilson  v.  Berg,  88  Pa.  St.  172;  South 
Royalton  Bank  v.  Suffolk  Bank,  27  Vt.  505; 
Chatfield  v.  Wilson,  28  Yt.  49.  See  also  the 
titles  Damnum  Absque  Injuria,  vol.  8,  p.  694; 
Interference  with  Contract  Relations,  vol. 
16.  p.  1 1 13,  note  6;  Labor  Combinations,  vol. 
18,  p.  88;  Light  and  Air,  ante. 

"  The  motive  with  which  one  does  an  act 
furnishes  no  cause  of  action,  unless  there  be 
some  legal  wrong;  and  not  then  if  it  relate  to 
a  breach  of  contract."  Per  Deemer,  J.,  in 
Kelly  v.  Chicago,  etc.,  R.  Co.,  93  Iowa  452. 
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against  him,  all  that  is  required  in  order  to  raise  the  privilege  and  entitle  him 
to  protection  being  that  he  shall  act  honestly  in  the  discharge  of  some  duty 
which  the  law  recognizes,  and  shall  not  be  prompted  by  a  desire  to  injure 
the  person  who  is  affected  by  his  act."  1  And  it  is  said  that  the  explanation 
takes  in  also  malicious  prosecution.*  Justification  presents  the  same  idea. 
The  Supreme  Court  of  Massachusetts  has  declared  that  "  in  many  cases  the 
lawfulness  of  an  act  which  causes  damage  to  another  may  depend  upon 
whether  the  act  is  for  justifiable  cause;  and  this  justification  maybe  found 
sometimes  in  the  circumstances  under  which  it  is  done,  irrespective  of  motive, 
sometimes  in  the  motive  alone,  and  sometimes  in  the  circumstances  and 
motive  combined."  3 


MALICE  AFORETHOUGHT.  (See  also  the  title  Murder  and  Man- 
slaughter.) —  Malice  aforethought  is  a  term  which  is  distinctly  applicable 
to  murder  and  denotes  the  state  of  mind  in  which  this  offense  is  committed. 
The  term  is  of  very  ancient  origin  and  is  sometimes  rendered  "  malice  prepense  " 
or  malitia  prccogitata.*- 

MALICIOUS  —  MALICIOUSLY.  (See  also  the  title  Malice,  ante,  and  the 
references  there  given.)  —  "  Malicious"  is  defined  to  mean  indulging  or  exercis- 
ing malice,  harboring  ill  will  or  enmity;  malevolent;  malignant  in  heart.5 


1.  Per  Lord  Watson  in  Allen  v.  Flood,  (1898) 
A.  C.  93.  The  eminent  judge  continued: 
"  Accordingly,  in  a  suit  brought  by  that  per- 
son, it  is  usual  for  him  to  allege  and  necessary 
for  him  to  prove  an  intent  to  injure  in  order  to 
destroy  the  privilege  of  the  defendant.  But 
none  of  these  cases  tend  to  establish  that  an 
act  which  does  not  amount  to  a  legal  wrong, 
and  therefore  needs  no  protection,  can  have 
privilege  attached  to  it;  and  still  less  that  an 
act  in  itself  lawful  is  converted  into  a  legal 
wrong  if  it  was  done  from  a  bad  motive."  See 
also  the  remarks  of  Lord  Herschell  in  the  same 
case  at  p.  125,  who  contends  (with  Lord  Davey 
at  p.  172)  that  the  explanation  is  adequate  also 
to  the  other  crux,  malicious  prosecution.  In 
defamation  it  is  the  interest  which  the  person 
occupying  the  privileged  position  holds  — in 
malicious  prosecution,  the  duty  which  he  owes 
to  the  public  to  bring  to  justice  one  whom  he 
honestly  believes  to  be  an  offender  —  which 
creates  the  position  of  privilege. 

2.  Per  Sir  Frederick  Pollock  in  14  L.  Quar. 
Rev.  130;  and  see  the  last  note  supra.  Mr. 
Frederick  H.  Cooke  has  attempted  a  general 
definition  of  tort  on  this  idea  of  privilege.  See 
12  Harv.  L.  Rev.  335. 

3.  Plant  v.  Woods,  176  Mass.  492,  per  Ham- 
mond, J.,  for  the  court. 

On  the  question  what  amounts  to  justification 
in  a  case  of  interference  with  contract,  see  the 
title  Interference  with  Contract  Relations, 
vol.  16,  p.  1 1 1 5.  And  see  also  the  title  Labor 
Combinations,  vol.  18,  p.  80. 

4.  Cain  v.  State,  (Tex.  Crim.  1900)  59  S.  W. 
Rep.  27S. 

5.  Malicious.  —  Webster's  Diet.,  followed  in 
Chandler  v.  State,  141  Ind.  106. 

Unlawful,  Wilful,  and  Malicious  Contrasted.  — 
In  State  v.  Alexander,  14  Rich.  L.  (S.  Car.) 
253,  it  was  said:  "  Any  act  may  be  unlawful 
and  so  involve  legal  responsibility  without 
being  either  wilful  or  malicious,  or  it  may  be 
both  unlawful  and  wilful  without  being  mali- 
cious. The  three  terms  are  frequently  found 
in  statutes,  and  often  all  together.    They  con- 
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stitute  an  ascending  scale  in  culpability  —  a 
legal  climax.  Malicious  imports  an  additional 
aggravation  in  guilt  and  ill  desert  in  the  law's 
regard  beyond  the  other  two  combined.  Wil- 
fulness in  wronging  authorizes  in  law,  in 
many  instances,  perhaps  always,  a  presump- 
tion of  malice,  but  it  is  a  presumption  that 
may  be  rebutted." 

In  an  indictment  for  assault  and  battery  it 
has  been  held  that  the  words  "  wilfully  and 
maliciously"  were  equivalent  to  the  term 
"  unlawfully."  Hodgkins  v.  State,  36  Neb. 
160.    See  also  Whitman  v.  Slate,  17  Neb.  224. 

So  the  phrase  "  unlawfully,  wilfully,  pur- 
posely, and  feloniously  "  has  been  held  equiv- 
alent to  maliciously  in  an  indictment  for 
shooting  with  intent  to  kill.  Whitman  v. 
State,  17  Neb.  224. 

Wilful  and  Malicious.  —  In  Com.  v.  Williams, 
no  Mass.  401,  Colt,  J.,  in  discussing  the  dif- 
ference in  the  meaning  of  "  wilful  "  and 
malicious,  said:  "  The  injury  must  not  only 
be  wilful,  that  is,  intentional  and  by  design, 
as  distinguished  from  that  which  is  thought- 
less or  accidental,  but  it  must,  in  addition,  be 
malicious  in  the  sense  above  given,  '  either  out 
of  a  spirit  of  wanton  cruelly  or  black  and 
diabolical  revenge.'  "  See  also  Freeman  v. 
Cooke,  2  Exch.  654;  U.  S.  v.  Coffin,  1  Sumn. 
(U.  S.)  394;  U.  S.  v.  Ruggles,  5  Mason  (U.  S.) 
192;  Gregory  v.  Cleveland,  etc.,  R.  Co.,  112 
Ind.  385;  Com.  v.  Kneeland,  20  Pick.  (Mass.) 
245;  Com.  v.  Snelling,  15  Pick.  (Mass.)  337; 
Horn  v.  Cole,  51  N.  H.  295;  Folvvell  v.  State, 
49  N.  J.  L.  31;  Anderson  v.  How,  116  N.  Y. 
342;  High  v.  State,  26  Tex.  App.  572;  Bowers 
v.  State,  24  Tex.  App.  542;  State  v.  Johnson, 
7  Wyo.  512. 

The  term  malicious  used  in  a  criminal  stat- 
ute or  indictment  includes  wilfulness.  "  One 
may  do  a  wilful  act  without  malice,  but  not  a 
malicious  act  not  wilful."  Funderburk  v. 
State,  75  Miss.  20,  citing  State  v.  Robbins,  66 
Me.  324. 

But  in  Rounds  v.  Delaware,  etc.,  R.  Co.,  3 
Hun  (N.  Y.)  335,  affirmed  64  N.  Y.  129,  it  was 
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Malicious  Act.  —  In  a  legal  sense,  any  unlawful  act  done  wilfully  and  purposely 
to  the  injury  of  another  is,  as  against  that  person,  malicious.1 


said  that  the  words  "  wilfully  "  and  mali- 
ciously convey  essentially  the  same  meaning 
in  law.    See  Reg.  v.  Martin,  8  Q.  B.  D.  58. 

Upon  an  indictment  for  arson,  the  court  in 
Chapman  v.  Com.,  5  VVhart.  (Pa.)  429,  said: 
"  The  word  maliciously,  in  the  first  count, 
may  pass  as  an  equivalent  for  the  word  'wil- 
fully.' " 

Malicious  and  Vexatious.  —  In  Spivey  v.  Mc- 
Gehee,  21  Ala.  422,  it  was  said:  "  Those  bonds 
expressly  stipulate  for  the  payment  of  all  such 
damages  as  the  obligee  may  sustain  '  by  the 
wrongful  or  vexatious  suing  out  of  the  writ.' 
The  term  '  vexatious  '  we  have  held  to  mean 
malicious;  and  therefore  we  have  held  that 
the  obligors  stipulate  as  well  against  the 
malice  with  which  the  writ  was  issued  as 
against  the  act's  being  wrongful."  See  also 
Donnell  v.  Jones,  13  Ala.  490. 

Defamatory  Words.  (See  also  infra,  this  defi- 
nition, the  note  Libel  and  Slander})  —  In  Henry 
v.  Moberly,  6  Ind.  App.  497,  it  was  said  :  "  The 
word  malicious  denotes  merely  the  absence  of 
lawful  excuse;  in  fact,  to  say  that  defamatory 
words  are  malicious  in  that  sense  means  that 
they  are  unprivileged;  not  employed  under 
circumstances  which  excuse  them." 

Malicious  Damage.  —  A  malicious  damage  is 
something  illegally  and  unreasonably  done  for 
mischief's  sake,  and  scarcely  comprises  a 
thing  done  in  the  exercise  of  a  right  that  is 
reasonably  believed  to  exist.  Reg.  v.  Jenner, 
7  L.  J.  M.  C.  79. 

Malicious  Injury.  —  A  malicious  injury  is  de- 
fined to  be  an  injury  committed  wantonly, 
wilfully,  or  without  cause.  Rounds  v.  Dela- 
ware, etc.,  R.  Co.,  3  Hun  (N.  Y.)  335,  affirmed 
64  N.  Y.  129. 

Malicious  Killing.  —  Malicious  killing  is  not 
necessarily  murder  in  the  first  degree.  See 
Palmore  v.  State,  29  Ark.  250.  See  also  the 
title  Murder  and  Manslaughter. 

Malicious  Stabbing  —  Felony.  —  In  Crookham 
v.  State,  5  W.  Va.  511,  it  was  said:  "  It  is  in- 
sisted that  the  entry  should  have  been  upon 
the  record,  an  indictment  for  'a  felony.'  If 
any  person  maliciously  shoot,  stab,  cut,  or 
wound  another,  with  intent  to  maim,  disfigure, 
disable,  or  kill,  he  commits  a  felony.  All 
malicious  stabbings  are  felonies,  but  all  felo- 
nies are  not  malicious  stabbings.  The  words 
'  malicious  stabbings  '  used  in  the  record  of 
the  finding  of  the  indictment  much  more 
clearly  indicate  the  character  of  the  offense 
chatged  in  the  indictment  than  the  word 
'  felony  '  would,  so  that  the  court  did  not  err 
in  refusing  to  quash  the  indictment  for  the 
supposed  defect  in  the  record." 

In  Clark  v.  Com.,  (Ky.  1896)  38  S.  W. 
Rep.  489,  it  was  held  that  an  indictment  for 
malicious  cutting  was  "  a  brief  general  de- 
scription as  given  by  law  "  of  the  crime  of 
wilful  and  malicious  cutting  and  wounding 
with  intent  to  kill. 

1.  Malicious  Act.  —  2  Greenleaf  on  Evidence, 
§  453.  See  also  Payne  v.  Western,  etc.,  R. 
Co.,  13  Lea  (Tenn.)  526;  Culbertson  v.  Cabeen, 
29  Tex.  256;  Carothers  v.  Mcllhenny  Co.,  63 
Tex.  141, 


"  An  act,  to  be  malicious,  must  be  either 
wicked  or  wrongful."  Field  v.  State,  50 
Ind.  17. 

In  Allen  v.  Flood,  (1898)  A.  C.  40,  North,  J., 
said:  "  A  malicious  act  has  been  described  in 
hundreds  of  cases,  both  civil  and  criminal,  as 
a  '  wrongful  act  done  intentionally  without 
just  cause  or  excuse; '  the  element  of  wrongful- 
ness is  essential,  and  an  act  which  ex  hypothesi 
is  not  wrongful  or  tortious  cannot  in  accu- 
rate legal  phraseology  be  a  malicious  act." 
See  also  Wiggin  v.  Coffin,  3  Story  (U.  S.)  I; 
Ohio  Valley  Telephone  Co.  v.  Meyer,  (Ky. 
1900)  56  S.  W.  Rep.  673;  Com.  v.  York,  9  Met. 
(Mass.)  93;  State  v.  Grassle,  74  Mo.  App.  316; 
Rounds  v.  Delaware,  etc.,  R.  Co..  3  Hun  (N. 
Y.)  335,  affirmed  64  N.  Y.  129;  Etchberry  v. 
Levielle,  2  Hilt.  (N.  Y.)  40;  Bowers  v.  Stale, 
24  Tex.  App.  549,  5  Am.  St.  Rep.  902. 

In  Com.  v.  Snelling,  15  Pick.  (Mass.)  340,  it 
was  said:  "  It  is  not  necessary,  to  render  an 
act  malicious,  that  the  party  be  actuated  by  a 
feeling  of  hatred  or  ill  will  towards  the  indi- 
vidual, or  that  he  entertain  and  pursue  any 
general  bad  purpose  or  design.  On  the  con- 
trary, he  may  be  actuated  by  a  general  good 
purpose,  and  have  a  real  and  sincere  design 
to  bring  about  a  reformation  of  manners;  but 
if,  in  pursuing  that  design,  he  wilfully  inflicts 
a  wrong  on  others,  which  is  not  warranted  by 
law,  such  act  is  malicious." 

Same — Instructions.  —  In  Brown  v.  Master, 
104  Ala.  464,  it  was  said:  "  We  find  no  fault 
with  the  trial  court's  definition  of  a  malicious 
act,  to  the  effect  that  whatever  is  wrongfully, 
vexatiously,  and  purposely  done  is  in  law 
maliciously  done."  This  was  an  action  for 
malicious  prosecution. 

Same  —  Omission  of  Wrongful  Intent.  —  In  an 
action  for  unlawful  entry  the  court  instructed 
the  jurors  that  they  might  award  punitive 
damages  if  the  entry  was  ?ualicious,  and 
furl  her  instructed  that  "  by  tnalicious,  as 
used  in  this  instruction,  is  meant  a  doing  of 
the  wrongful  act  without  legal  right."  This 
was  held  to  be  error,  as  the  court  should  have 
instructed  that  by  the  word  malicious  was 
meant  the  intentional  doing  of  a  wrongful  act 
without  legal  right.  Ohio  Valley  Telephone 
Co.  v.  Meyer,  (Ky.  1900)  56  S.  W.  Rep. 
673- 

Same  —  Forfeiture  of  Corporate  Franchise  — 
Malicious  in  Sense  of  Wrongful  or  Unauthorized. 

—  People  v,  Fishkill,  etc.,  Plank  Road  Co.,  27 
Barb.  (N.  Y.)  460. 

Same  —  Seamen.    (See  also  the  title  Seamen.) 

—  Upon  an  indictment  of  a  master  of  a  vessel 
for  maliciously  beating  one  of  his  crew  it  was 
held  that  the  act  was  malicious  if  the  master 
knew  that  it  was  unlawful  and  did  it  intending 
to  lake  the  consequences.  U.  S.  v.  Cutler,  1 
Curt.  (U.  S.)  501.  See  also  U.  S.  v.  Taylor,  2 
Sumn.  (U.  S  )  585. 

Malicious  and  Unlawful  Act  Distinguished.  —  In 
Wheeler  v.  State,  109  Ala.  60,  it  was  said:  "  A 
malicious  act  is  doubtless  an  unlawful  act,  but 
an  unlawful  act  may  be  wiihout  the  wanton- 
ness, or  wilful  intentional  disregard  of  right 
and  duty,  the  characteristic  of  a  malicious  act. 
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Definition. 


Maliciously  means  with  deliberate  intention  to  injure;  wilfully.1 


It  may  be  done  in  mistake  or  error  of  law,  or 
as  lo  the  right  of  the  parly  doing  it." 

"  If  the  act  be  wantonly  done,  that  is,  with 
a  wilful  disregard  of  right  or  duty,  it  is,  in  the 
sense  of  the  statute  [against  maliciously  forc- 
ing a  mariner  on  shore  in  a  foreign  port] 
malicious.  It  must  be  a  wilful  act,  done  con- 
trary to  a  man's  own  convictions  of  duty." 
U  S.  v.  Ruggles,  5  Mason  (U.  S.)  192.  See 
also  U.  S.  v.  Coffin,  I  Sumn.  (U.  S.)  394. 

1.  Maliciously. — Tuttle  v.  Bishop,  30  Conn. 
85.  See  further  Reg.  v.  Martin,  8  Q.  B.  D. 
58  (citing  Reg.  v.  Pembliton,  L.  R.  2  C.  C. 
122,  and  Reg.  v.  Ward,  L.  R.  1  C.  C.  360); 
Curtis  v.  Hundred  of  Godley,  3  B.  &  C.  253, 
10  E.  C.  L.  67;  Allen  v.  Flood,  (1898)  A.  C.  93; 
May  v.  Anderson,  14  Ind.  App.  251;  Wright 
v.  Hayter,  5  Kan.  App.  638;  Whitman  v.  State, 
17  Neb.  226. 

Bad  Intent.  —  In  Folwell  v.  State,  49  N.  J.  L. 
32,  it  was  said:  "  The  word  maliciously,  when 
used  in  the  definition  of  a  statutory  crime,  the 
act  forbidden  being  merely  malum  prohibitum, 
has  almost  always  the  effect  of  making  a  bad 
intern  or  evil  mind  a  constituent  of  the 
offense."  See  also  State  v.  Johnson,  7  Wyo. 
512. 

But  in  Wheeler  v.  Stale,  109  Ala.  60,  it  was 
said  that  "  the  word  maliciously  involves  no 
more  than  wantonness  or  a  wilful  disregard  of 
right  and  duty.  It  does  not  necessarily  im- 
port ill  will,  or  a  grudge  against  the  owner,  or 
a  desire  to  be  revenged  upon  him.  Such 
malice,  if  the  cause  of  the  unlawful  act,  would 
aggravate  the  offense,  but  is  not  a  necessary 
constituent  of  it."  To  the  same  effect  see  Com. 
v.  Goodwin,  122  Mass.  19. 

Libel  and  Slander.  (5"-ee  also  the  title  Libel 
and  Slander,  vol.  18,  p.  998.  And  see  supra, 
this  definition,  the  note  Defamatory  Words.)  — 
"  In  ordinary  cases  of  slander  the  term  mali- 
ciously means  intentionally  and  wrongfully, 
without  any  legal  ground  or  excuse."  King 
v.  Root,  4  Wend.  (N.  Y.)  136.  See  also  Blum- 
hardt  v.  Rohr,  70  Md.  328;  Perkins  v.  Mitchell, 
31  Barb.  (N.  Y.)  470. 

Unlawful  Intent.  —  Maliciously,  ex  vi  termini, 
imports  an  unlawful  inlent.  Reg.  v.  Pembli- 
ton, L.  R.  2  C.  C.  123;  Com.  v.  Adams,  127 
Mass.  17;  Com.  v.  Brooks,  9  Gray  (Mass.)  299; 
Com.  v.  McLaughlin,  105  Mass.  463;  Com.  v. 
Boynton,  116  Mass.  345;  Com.  v.  Walden,  3 
Cush.  (Mass.)  558. 

Maliciously   and    Wrongfully.  —  In  Mogue 


Steamship  Co.  v.  McGregor,  61  L.  T.  N.  S. 
825,  58  L.  J.  Q.  B.  477,  Lord  Esher,  M.  R., 
said:  "  The  terms  maliciously ,  '  wrongfully,' 
and  '  injure  '  are  words  all  of  which  have  ac- 
curate meanings  well  known  to  ihe  law,  but 
which  also  have  a  popular  and  less  precis;:  sig- 
nification into  which  it  is  necessary  to  see  that 
the  argument  docs  not  imperceptibly  slide. 
An  intent  to  '  injure,'  in  strictness,  means 
more  than  an  intent  to  harm.  It  connotes  an 
intent  to  do  wrongful  harm.  Maliciously, 
in  like  manner,  means  and  implies  an  inten- 
tion to  do  an  art  which  is  wrongful,  to  the 
detriment  of  another.  The  term  '  wrongful  ' 
imports  in  its  turn  the  infringement  of  some 
right."  See  also  State  v.  Cook,  42  La.  Ann. 
85. 

Necessity  of  Giving  Instructions.  —  In  State  v. 
Harkins,  100  Mo.  666,  il  was  held  that  jurors 
of  ordinary  inielligence  will  be  presumed  to 
be  conversant  with  the  meaning  of  ordinary 
words  such  as  "  wilfully  "  and  maliciously, 
especially  where  such  words  are  used  only  in 
their  every-day  meaning  and  not  in  a  strictly 
technical  sense. 

But  in  Bowers  v.  State,  24  Tex.  App.  549,  it 
was  said:  "  In  trials  for  this  offense  [mayhem] 
the  legal  signification  of  the  words  '  wilfully  ' 
and  maliciously  must  be  explained  to  ihe 
jury."  See  also  U.  S.  v.  Gunther,  5  Dak.  242. 
And  see  the  title  Mayhem. 

Maliciously  Done. — "  Maliciously  done  means 
an  act  done  with  a  desire  or  purpose  to  in- 
jure." Evereit  v.  Richmond,  etc.,  R.  Co.,  121 
N.  Car.  519. 

Elections.  —  To  render  an  inspector  of  elec- 
tions answerable  in  damages  for  maliciously 
rejecting  the  vote  of  an  elector,  it  is  not  neces- 
sary to  show  personal  ill  will  to  the  party 
aggrieved.  Any  improper  motive  is  sufficient, 
and  in  the  absence  of  any  declared  intention 
to  do  wrong  the  motive  may  be  inferred  from 
the  circumstances  attending  the  act.  But  a 
mere  err  or  of  judgment  is  not  enough.  Bridge 
v.  Oakey,  2  La.  Ann.  968.  See  also  Patterson 
v.  D'Aulrive,  9  La.  Ann.  35. 

Maliciously  Snooting.  —  Where  a  statute  made 
it  an  offense  "  to  wilfully  and  maliciously 
shoot  "  at  another  without  wounding,  it  was 
held  that  the  words  "maliciously  shooling  " 
alone  were  insufficient  to  charge  the  offense. 
Com.  v.  Tupman,  (Ky.  1895)  30  S.  W.  Rep.  661. 

Maliciously  Committing  Injury  to  Property.  — 
See  the  title  Malicious  Mischief,  post. 
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I.  Definition  and  General  Principles,  630. 

II.  Malicious  Abuse  of  Process  Distinguished  from  Malicious  Prosecution, 

632. 

CROSS-REFERENCES. 

See  the  titles  ARREST,  vol.  2,  p.  832 ;  A  TTACHMENT,  vol.  3,  p.  245 ;  DURESS, 
vol  10,  p.  320;  EXEMPTIONS  {FROM  EXECUTION},  vol.  12,  p.  249; 
EXTORTION,  vol.  12,  p.  576;  FALSE  TM  PRISON  MEN  T,  vol.  12,  p.  719; 
GARNISHMENT,  vol.  14,  p.  914;  PUBLIC  OFFICERS;  SHERIFFS, 
MARSHALS,  AND  CONSTABLES.  And  see  generally  upon  this  subject  the 
title  MALICIOUS  PROSECUTION,  post. 

For  matters  of  Procedure  see  the  Encyclopaedia  of  Pleading  and  Practice, 
vol.  13,  pp.  419,  424,  432,  442,  443,  452,  476. 

I.  Definition  and  General  Principles.  —  There  is  a  malicious  abuse  of 
process  where  a  party  employs  process  legally  and  properly  issued,  wrongfully 
and  unlawfully  for  a  purpose  which  it  is  not  intended  by  law  to  effect:1  and 
for  such  malicious  abuse  of  civil  or  criminal  process  an  action  will  lie  against 
the  plaintiff  or  the  officer  responsible  for  the  abuse.2 

Officer  Trespasser  ab  initio.  —  When  an  officer  armed  with  a  writ  abuses  it  by 
the  commission  of  any  act  not  warranted  by  the  process,  he  thereby  becomes 
a  trespasser  ab  initio,  and  is  liable  not  only  for  the  property  taken  by  him, 
but  also  for  any  damage  which  was  the  immediate  result  of  his  act.3 

Liability  of  Plaintiff  for  Abuse  of  Process  by  Officer.  —  The  plaintiff  in  the  writ  is  not 
liable  for  abuse  of  process  or  other  unlawful  act  of  the  officer  in  executing  it 
unless  he  in  some  way  directs,  advises,  or  encourages  the  acts  of  the  officer.4 


1.  Definition.  —  Wood  v.  Graves,  144  Mass. 
36C ;  Mayer  v.  Walter,  64  Pa.  St.  283. 

"  If  process  is  wilfully  made  use  of  for  a 
purpose  not  justified  by  the  law,  this  is  an 
abuse  for  which  an  action  will  lie."  Antcliff 
v.  June,  81  Mich.  477,  21  Am.  St.  Rep.  535. 

Anything  not  warranted  by  the  terms  of  the 
writ  or  anything  in  excess  of  that  which  was 
warranted  constitutes  malicious  abuse  of  pro- 
cess.   Barflett  v.  Christhilf,  69  Md.  230. 

Test.  —  "  It  is  enough  that  the  process  was 
wilfully  abused  to  accomplish  some  unlawful 
purpose."  Cooley  on  Torts  (2d  ed.)  790, 
quoted  in  Docter  v.  Riedel,  96  Wis.  161.  See 
also  Nix  v.  Goodhill,  95  Iowa  282;  Dishaw  v. 
Wadleigh,  15  N.  Y.  App.  Div.  210. 

2.  Action.  —  Nix  v.  Goodhill,  95  Iowa  282; 
Wood  v.  Graves,  144  Mass.  366;  Dishaw  v. 
Wadleigh,  15  N.  Y.  App.  Div.  205.  And  see 
the  cases  ciled  throughout  this  title. 

Criminal  Liability.  —  See  Ex /.  Thompson,  1 
Flipp.  (U.  S.)  516. 

Larceny.  —  In  Com.  v.  Low,  Thach.  Crim. 
Cas.  (Mass.)  477,  it  was  held  that  if  a  man 
having  a  right  of  action  makes  use  of  a  pro- 
cess which  he  knows  he  has  no  right  to  adopt, 
in  order  to  get  the  property  of  his  debtor,  with 
intent  to  defraud  him,  it  is  larceny. 

False  Imprisonment.  —  An  action  for  false  im- 
prisonment will  lie  for  a  misuse  or  abuse  of 


legal  process  after  it  has  issued,  aside  from 
the  facts  of  arrest  and  detention.  Wood  v. 
Graves,  144  Mass.  365. 

Action  Against  Attorney.  —  Dishaw  v.  Wad- 
leigh, 15  N.  Y.  App.  Div.  209. 

But  the  attorney  is  liable  only  where  he 
acts  maliciously  and  dishonestly.  Farmer  v. 
Crosbv,  43  Minn.  459. 

Action  Against  Officer.  —  In  Rogers  v.  Brew- 
ster, 5  Johns.  (N.  Y.)  125,  a  constable  who, 
having  a  warrant  against  A.,  refused  to  take 
properly  tendered  by  A.,  but  took  and  sold 
his  horse  with  the  avowed  intent  of  hurting 
the  feelings  of  A.  and  otherwise  vexing  him, 
was  held  liable  to  an  action  on  the  case  at  the 
suit  of  A. 

3.  Officer  Trespasser  ab  Initio.  —  Ex  p.  Thomp- 
son, 1  Flipp.  (U.  S.)  516;  Snydacker  v.  Brosse, 
51  111.  357;  Wurmser  v.  Stone,  1  Kan.  App. 
131;  Ross  v.  Philbrick,  39  Me.  29;  Esty  v. 
Wilmot,  15  Gray  (Mass.)  168;  Malcom  r.  Spoor, 
12  Met.  (Mass.)  279;  Barrett  v.  White,  3  N. 
H.  210;  Breck  v.  Blanchard,  20  N.  H.  323; 
Grunberg  v.  Grant,  (C.  PI.  Gen.  T.)  5  Misc. 
(N.  Y.)  230;  Grafton  v.  Carmichael,  4S  Wis. 
660.  See  also  the  titles  Sheriffs,  Marshals, 
and  Constables;  Public  Officers. 

4.  Plaintiff  Not  Liable.  —  People's  Bldg.,  etc.. 
Assoc.  v.  McElroy,  79  111.  App.  266;  Snydacker 
v.  Brosse,  51  111.  359;  Becker  z.  Dupree,  75 
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But  if  he  directs  the  acts  of  the  officer,  or  with  full  knowledge  of  them  ratifies 
them,  he  is  liable.* 

Essential  Elements.  —  To  sustain  an  action  for  the  abuse  of  legal  process  two 
elements  are  essential  —  first,  the  existence  of  an  ulterior  motive,  and  second, 
an  act  in  the  use  of  process  other  than  such  as  would  be  proper  in  the  regular 
prosecution  of  the  charge.8 

Same  —  Collateral  Purpose.  • —  The  action  for  abusing  legal  process  is  confined  to 
a  use  of  process  for  the  purpose  of  compelling  the  defendant  to  do  some  col- 
lateral thing  which  he  could  not  lawfully  be  compelled  to  do.3 

Same  —  Misuse  Necessary.  —  An  action  for  malicious  abuse  of  process  does  not 
lie  when  the  process  has  been  used  for  the  purpose  which  by  law  it  was  intended 
to  effect;4  and  the  motive  of  the  plaintiff,  though  malicious,  is  immaterial  if 
the  proceedings  are  regular.5 

Same  —  Arrest  or  Seizure.  —  If  the  plaintiff  suffers  neither  personal  arrest  nor 
seizure  of  his  property  there  is  no  ground  for  an  action  for  damages.0 

Examples.  —  Perhaps  the  most  frequent  form  of  abuse  of  process  is  by  work- 
ing upon  the  fears  of  a  person  under  arrest,  for  the  purpose  of  extorting  money 
or  other  property,  or  of  compelling  him  to  sign  some  paper,  to  give  up  some 
claim,  or  to  do  some  other  act  in  accordance  with  the  wishes  of  those  who  have 
control  of  the  prosecution.  In  such  a  case  the  action  lies  against  both  the 
officer  and  the  complainant.7  Other  examples  of  abuse  of  process  are  collected 
in  the  note.8 


111.  167;  Wurmser  v.  Stone,  1  Kan.  App.  131; 
Teel  v.  Miles,  51  Neb.  542;  Murray  v.  Mace, 
41  Neb.  60. 

1.  Liability  of  Plaintiff.  —  People's  Bldg.,  etc., 
Assoc.  v.  McElroy,  79  III.  App.  266;  Snydacker 
v.  Brosse,  51  111  357. 

2.  Jeffery  v.  Robbins,  73  111.  App.  353. 
8.  Ulterior    Purpose. —  Grainger  v.    Hill,  4 

Bing.  N.  Cas.  212,  33  E.  C.  L.  328;  Phoenix 
Mut.  L.  Ins.  Co.  v.  Arbuckle,  52  111.  App.  39; 
Rothschild  v.  Meyer,  18  111.  App.  287;  Nix  v. 
Goodhill,  95  Iowa  282;  Page  v.  Cushing,  38 
Me.  523;  Bartlett  v,  Christhilf,  69  Md.  219; 
Johnson  v.  Reed,  136  Mass.  423;  Sneeden  v. 
Harris,  109  N.  Car.  357;  Elewit  v.  Wooten,  7 
Jones  L.  (52  N.  Car.)  182;  Docter  v.  Riedel,  96 
Wis.  158, 

4.  Irregular  Use  Necessary.  —  Whitten  v.  Ben- 
nett, (C.  C.  A.)  86  Fed.  Rep.  405;  Phoenix 
Mut.  L.  Ins.  Co.  v.  Arbuckle,  52  111.  App.  33; 
Mayer  v.  Walter,  64  Pa.  St.  283;  Jeffery  v. 
Robbins,  73  111.  App.  353;  Humphreys  v. 
Sutclifte,  192  Pa.  St.  342;  Eberly  v.  Rupp,  90 
Pa.  St.  259.  See  also  Johnson  :•.  Reed,  136 
Mass.  421. 

5.  Motive  of  Prosecutor  Immaterial.  —  Rex  v. 

Henderson,  (1898)  A.  C.  720;  Jeffery  v.  Rob- 
bins, 73  111.  App.  361;  Docter  v.  Riedel,  96 
Wis.  158.  See  also  Phelps  v.  Novvlen,  72 
N.  Y.  39;  Raycroft  v.  Tayntor,  68  Vt. 
219. 

6.  Arrest  or  Seizure  Necessary.  —  Mayer  v. 
Walter,  64  Pa.  St.  283;  Norcross  v.  Otis,  152 
Pa.  St.  487. 

Injury  to  Plaintiff's  Business  and  Good  Name 
Not  Sufficient  Ground. —  Bartlett  v.  Christhilf, 
69  Md.  231.  See  also  Muldoon  v.  Rickey,  103 
Pa.  St.  113. 

Extortion.  —  Grainger  v.  Hill,  4  Bing.  N. 
Cas.  212,  33  E.  C.  L.  3285,  Scott  561  (the  lead- 
ing case  on  this  subject). 

7.  Page  v.  Cushing,  38  Me.  523;  Wood  v. 
Graves,  144  Mass.  367;  Baldwin  v.  Weed,  17 


Wend.  (N.  Y.)  224;  Dishaw  v.  Wadleigh,  15  N. 
Y.  App.  Div.  211;  Holley  v.  Mix,  3  Wend. 
(N.  Y.)  350;  Sneeden  v.  Harris,  109  N.  Car. 
357;  Lockhart  v.  Bear,  117  N.  Car.  298;  Hewit 
v.  Wooten,  7  Jones  L.  (52  N.  Car.)  184;  Prough 
v.  Entriken,  n  Pa.  St.  81. 

8.  Miscellaneous  Examples.  —  In  Adams  v. 
Adams,  13  Pick.  (Mass.)  384,  an  officer  who 
omitted  to  give  reasonable  food  and  vvaier  to 
an  impounded  beast  under  his  care  was  held 
liable  for  abuse  of  process. 

Where,  by  the  contrivance  of  the  plaintiff's 
attorney,  a  party  had  been  arrested  on  a  Sun- 
day on  criminal  process,  for  the  purpose  of 
effecting  his  arrest  on  civil  process,  and  he 
was  detained  in  custody  till  Monday,  and  then 
arrested  on  the  civil  process,  the  court  ordered 
his  discharge  from  custody.  Wells  v.  Gurney, 
8  B.  &  C.  769,  15  E.  C.  L.  336. 

Attachment  to  Obtain  Books  of  Account  —  Man- 
damus to  Compel  Circuit  Judge  to  Make  Order  for 
Return  of  Books.  —  See  Rosenthal  v.  Dicker- 
man,  9S  Mich.  208. 

Excessive  Levy.  —  Suing  out  and  levying  an 
execution  or  attachment  for  more  than  is  due 
has  been  held  to  be  malicious.  Savage  v. 
Brewer,  33  Mass.  453;  Sommer  v.  Wilt,  4  S.  & 
R.  (.Pa.)  19.  See  also  Zinn  v.  Rice,  154  Mass. 
1;  Churchill  v.  Siggers,  3  El.  &  Bl.  929,  77  E. 
C.  L.  929;  and  the  title  Attachment,  vol.  3, 
P-  245- 

Attaching  Exempt  Goods.  —  Nix  v.  Goodhill, 
95  Iowa  282,  58  Am.  St.  Rep.  434;  Kiff  v.  Old 
Colony,  etc.,  R.  Co.,  117  Mass.  591,  19  Am. 
Rep.  429. 

Sacrifice  of  Property  Attached. —  Hilliard  v. 
Wilson,  65  Tex.  286. 

Judgment  Obtained  by  Fraud.  —  Antcliff  v. 
June,  81  Mich.  492.  See  also  Farmer  v. 
Crosby.  43  Minn.  459. 

Entering  Up  Judgment  and  Suing  Out  Execution 
After  Demand  has  been  satisfied.  Barnett  v. 
Reed,  51  Pa.  St.  191. 
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II.  Malicious  Abuse  of  Process  Distinguished  from  Malicious  Prosecution. 

—  The  principal  distinction  between  an  action  for  malicious  abuse  of  process 
and  one  for  malicious  prosecution  is  that  while  the  former  lies  for  an  improper 
use  of  the  process  after  it  is  issued,  the  latter  is  an  action  for  the  malicious 
suing  out  of  the  process  without  probable  cause.1 

Malice.  —  As  in  malicious  prosecution,  malice  is  necessary  to  constitute  a 
cause  of  action  for  abuse  of  process.2 

Probable  Cause.  —  So  it  has  been  held  that  want  of  probable  cause  is  essen- 
tial to  the  action.3  But  this  has  been  denied.4  The  true  distinction  is  that 
while  the  plaintiff  in  an  action  for  malicious  prosecution  must  show  that  the 
action  was  instituted  without  probable  cause,  this  is  not  necessary  in  an  action 
for  malicious  abuse  of  process.  But  even  in  the  latter  action,  though  it  is 
immaterial  whether  the  action  was  or  was  not  instituted  on  reasonable  ground, 
it  must  be  shown  that  the  particular  acts  complained  of  as  abuse  of  the  process 
were  without  probable  cause.6 

Termination  —  Unlike  Malicious  Prosecution.  —  An  action  for  damages  for  the  abuse 
of  legal  process  may  be  maintained  before  the  action  in  which  such  process 
was  issued  is  terminated.6 


MALICIOUS  IMPRISONMENT.  (See  also  the  titles  False  Imprisonment, 
vol.  12,  p.  719;  Malicious  Prosecution,/^/.) —  It  has  been  held  that  the 
phrase  "malicious  imprisonment  "  covers  all  cases  of  malicious  prosecution  as 
distinguished  from  false  imprisonment,  and  therefore  includes  an  action  for  a 
malicious  arrest  in  proceedings  maliciously  instituted  before  a  magistrate  hav- 
ing jurisdiction  and  in  due  form  of  law.7 


1.  Distinction  Between  Suing  Out  Writ  and  Im- 
proper Use  of  Writ.  —  Nix  v.  Goodhill,  95  Iowa 
282;  Bartlett  v.  Christhilf,  69  Md.  219.  See 
also  Whitten  v.  Bennett,  (C.  C.  A.)  86  Fed. 
Rep.  406;  Wurmser  1:  Stone,  1  Kan.  App.  134; 
Herman  v.  Brookerhoff,  8  Watts  (Pa.)  240; 
Mayer  v.  Walter,  64  Pa.  St.  285;  Giohmann 
:•.  Kirschman,  168  Pa.  St.  197. 

In  Woods  v.  Graves,  144  Mass.  365,  the 
court,  in  commenting  upon  Grainger  v.  Hill, 
4  Bing.  N.  Cas.  212,  33  E.  C.  L.  328,  said: 
"He  was  held  entitled  to  recover  damages, 
not  for  maliciously  putting  the  process  in 
force,  but  for  maliciously  abusing  it  to  effect 
an  object  not  within  its  proper  scope." 

Joinder.  —  See  13  Encyc.  of  Pl.  and  Pr.  42. 

2.  Malice  Necessary. —  Phoenix  Mut.  L.  Ins. 
Co.  v.  Arbuckle,  52  III.  App.  33;  Nix  v.  Good- 
hill,  95  Iowa  265,  58  Am.  St.  Rep.  434;  Hearn 
v.  Shaw,  72  Me.  193;  Mayer  v.  Waller,  64  Pa. 
St.  283;  Norcross  v.  Otis,  152  Pa.  St.  486; 
Humphreys  v.  Sutcliffe,  T92  Pa.  St.  341.  See 
also  Churchill  v.  Siggers,  3  El.  &  BI.  939,  77 
E.  C>  L.  939;  Weni  worth  v.  Bullen,  9  B.  &  C. 
840,  17  E.  C.  L.  503;  Saxon  v.  Castle,  6  Ad. 
&  El.  652,  33  E.  C.  L.  161;  De  Medina  v. 
Grove,  io  Q.  B.  172,  59  E.  C,  L.  172;  and  the 
title  Malicious  Prosecution,  post.  Compare 
Page  v.  Cushing,  38  Me.  527  (explained  in  the 
Maine  case  cited  above). 

Plaintiff  Acting  in  Good  Faith. — In  Mathews  z: 
Baldwin,  101  Ga.  318,  the  court  said:  "  Grant- 
ing that  he  was  mistaken  as  to  these  matters, 
it  still  remains  true,  we  think,  that  he  was 
not  maliciously  abusing  the  process.  It  would 
never  do  to  hold  that  a  party  causing  a  levy  to 
be  made  could  be  subjected  to  an  action  of  this 
kind  merely  because  it  turned  out  that  he  had 
erroneously  proceeded  against  property  not 
legally  subject  to  his  execution." 
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Implied  Malice.  —  In  Phoenix  Mut.  L.  Ins.  Co. 
v.  Arbuckle,  52  111.  App.  37,  it  was  said:  "  It 
has  been  held  that  in  an  action  for  an  abuse 
of  process,  both  malice  and  want  of  probable 
cause  will  be  implied  if  an  abuse  is  proven. 
Such  holdings  are  mentioned  with  apparent 
approval  in  Wicker  v.  Hotchkiss,  62  III.  107. 
Judge  Cooley  in  his  work  on  Torts  [p.  190] 
says  that  it  is  enough  to  show  that  the  process 
was  wilfully  abused  to  accomplish  some  unlaw- 
ful purpose." 

In  an  action  for  abuse  of  process  it  is  not 
necessary  to  aver  or  piove  that  the  process  was 
sued  out  maliciously.  Page  v.  Cushing,  38 
Me.  527. 

3.  Want  of  Probable  Cause  Necessary.  —  Nix  -  . 

Goodhill,  95  Iowa  282;  Hearn  v.  Shaw,  72  Me. 
193;  Prough  v.  Entriken,  11  Pa.  St.  81;  Nor- 
cross v.  Otis,  152  Pa.  St.  4S6. 

4.  Probable  Cause  Unnecessary.  —  In  Emery  v. 
Ginnan,  24  111.  App.  65,  it  was  said  that  in  an 
action  for  abuse  of  process  it  is  not  necessary 
to  aver  that  the  process  was  sued  out  wiihout 
reasonable  or  probable  cause.  See  also  Jeffery 
v.  Robbins,  73  111.  App.  353;  Page  v.  Cushing, 
38  Me.  527:  Wood  v.  Graves,  144  Mass.  365; 
Mayer  v.  Walter,  64.  Pa.  St.  283. 

5.  See  the- cases  cited  in  the  two  notes  pre- 
ceding, especially  Hearn  z.  Shaw,  72  Me.  193. 

6.  Termination.  —  Emery  e>.  Ginnan,  24  111. 
App.  65;  Page  v.  Cushing,  38  Me.  527;  Zinn 
v.  Rice,  154  Mass.  3;  Dishaw  v.  Wadleigh,  15 
N.  Y.  App.  Div.  205;  Bump  v.  Belts,  19  Wend. 
(N.  Y.)  421;  Lockhart  c  Bear,  117  N.  Car.  298; 
Sneeden  v.  Harris,  109  N.  Car.  349;  Prough 
v.  Entriken,  11  Pa.  St.  81;  Mayer  v.  Walter, 
64  Pa.  St.  283. 

7.  Malicious  Imprisonment.  —  Ferguson  v. 
Lambert,  2  Cine.  L.  Bui.  46,  8  Fed.  Cas.  No. 
4.739- 
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2.  Under  Statutes  Changing  the  Common-law  Rule,  642. 
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r.  Discharge  of  Official  Duty,  644. 
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VIII.  Punishment,  646. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  Encyclopaedia  of  Pleading  and  Practice,  vol. 
13,  p.  401. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
in  this  work  the  titles  ANIMALS,  vol.  2,  p.  341;  ARSON,  vol.  2,  p.  917; 
BREACH  OF  THE  PEACE,  vol.  4,  P-  902;  CEMETERIES,  vol.  5, 
p.  781;  CRUELTY  TO  ANIMALS,  vol.  8,  p.  443;  FENCES,  vol.  12, 
p.  1035;  TRESPASS. 

I.  DEFINITION.  —  No  very  satisfactory  definition  of  this  crime  is  found  in 
the  cases  on  the  subject.  In  fact,  there  is  such  a  diversity  of  opinion  as  to  the 
exact  limits  of  the  offense,  that  no  definition  can  be  given  that  will  meet  the 
sanction  of  all  the  cases.  Perhaps  the  preponderance  of  authority  will  support 
the  following  very  general  definition  of  the  common-law  offense,  "  the  wilful 
and  malicious  injury  to  or  destruction  of  property."  But  whether  all  property, 
both  real  and  personal,  or  only  personal  property,  is  the  subject  of  the  offense, 
and  as  to  the  meaning  of  the  word  "  malicious  "  when  used  in  this  connection, 
the  authorities  are  by  no  means  agreed.1 


1.  See  infra,  this  title,  The  Properly  Subject;  North  Carolina  Definition.  —  The  wilful  de- 
The  Intent.  struction  of  some  article  of  personal  property, 
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II.  Distinguished  from  Other  Offenses  —  1.  Larceny.  —  Malicious  mis- 
chief differs  from  larceny  in  that  it  lacks  one  of  the  essential  ingredients  of 
the  latter  crime  —  the  lucri  causa,  or  intention  to  profit  by  the  conversion 
of  the  property.1 

2.  Trespass.  —  This  offense  is  distinguishable  from  an  ordinary  trespass  in 
this,  that  it  is  not  only  a  violation  of  private  right  without  color  or  pretense, 
but  also  without  hope  or  expectation  of  gain.58 

III.  History  and  Nature  of  the  Offense.  — According  to  the  weight  of 
authority,  malicious  mischief  is  a  misdemeanor  at  common  law.3  The  fact  that 
in  England  there  is  no  record  of  an  indictment  at  common  law  for  the  offense4 
is  rationally  accounted  for  by  the  fact  that  the  statutes  relating  to  the  subject 
were  so  ancient  and  numerous,  and  the  penalties  imposed  by  them  so  specific, 
certain,  and  severe,  that  they  were  resorted  to,  and  the  common  law  lost  sight 
of.5    In  some  jurisdictions,  however,  it  has  been  held  that  malicious  mischief 


from  actual  ill-will  or  resentment  toward  its 
owner  or  possessor.  Siaie  v.  Robinson,  3  Dev. 
&  B.  L  (20  N.  Car.)  130,  32  Am.  Dec.  661; 
State  v.  Helmes,  5  Ired.  L.  (27  N.  Car.)  364.; 
State  v.  Jackson,  12  Ired.  L.  (34  N.  Car.)  330. 
But  see  Stale  t.  Simpson,  2  Hawks  (9  N.  Car.) 
460. 

Blackstone's  Definition.  —  Blackstone  in  his 
Commentaries  (bk.  iv.,  p.  243)  says:  "  Mali- 
cious mischief,  or  damage,  is  the  next  species 
of  injury  to  private  property  which  the  law 
considers  as  a  public  crime.  This  is  such 
as  is  done,  not  animo  futandi,  or  with  an  in- 
tent of  gaining  by  another's  loss;  which  is 
some  though  a  weak  excuse;  but  either  out  of 
a  spirit  of  wanton  cruelty,  or  black  and  dia- 
bolical revenge."  This  definition  has  been 
approved  and  followed  in  Massachusetts.  Com. 
v.  VValden,  3  Cush.  (Mass.)  558;  Com.  v.  Wil- 
liams, 110  Mass.  401.  See  also  Duncan  v. 
State,  4Q  Miss.  331;  State  v.  Simpson,  2  Hawks 
(9  N.  Car.)  460. 

For  a  criticism  of  this  definition  see  State  v. 
Robinson,  3  Dev.  &  B.  L.  (20  N.  Car.)  131,  32 
Am.  Dec.  661. 

Other  Definitions.  —  The  wanton  or  re:kless 
destruction  of  or  injury  to  property.  It  in 
some  cases  implies  a  wrong  inflicted  on  an- 
other with  an  evil  intent  or  purpose.  Flora 
First  Nat.  Bank  v.  Burkett,  101  111.  391. 

"  In  its  general  application  malicious  mis- 
chief may  be  defined  to  be  any  malicious  or 
mischievous  physical  injury  either  to  the  rights 
of  another  or  lo  those  of  the  public  in  general." 
2  Wharton's  Crim.  Law,  §  1067,  cited  in  Slate 
v.  Foole,  71  Conn.  741. 

All  malicious  physical  injuries  to  the  rights 
of  another  which  impair  utility  or  materially 
diminish  value.  State  v.  Watts,  48  Ark.  56,  3 
Am.  St.  Rep.  216. 

1.  Distinguished  from  Larceny.  —  Rex  v.  Ross, 
R.  &  R.  C.  C.  10;  State  v.  Hawkins,  8  Port. 
(Ala.)  461,  33  Am.  Dec.  294;  Johnson  v.  State, 
61  Ala.  9;  State  v.  Cole,  90  Ind.  112;  Pence  v. 
State,  no  Ind.  95;  Hannel  v.  State,  4  Ind. 
App.  485;  State  v.  Pike,  33  Me.  361;  State  v. 
Weber,  156  Mo.  249;  People  v.  Woodward,  31 
Hun  (N.  Y.)  57;  Stale  v.  Butler,  65  N.  Car.  309. 
See  the  title  Larceny,  vol.  18,  p.  5D4. 

In  State  v.  Leavitt,  32  Me.  183,  it  was  held 
that  an  indictment  for  malicious  mischief  will 
not  necessarily  be  defeated  merely  because 
the  acis  proved  might  have  supported  a  charge 
of  larceny. 
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2.  Distinguished  from  Trespass.  —  People  v. 

Smith,  5  Cow.  (X.  Y.)  259;  State  v.  Simpson, 

2  Hawks  (9  N.  Car.)  460;  State  v.  Landreth,  2 
Law  Repos.  (4  X.  Car.)  446;  State  v.  Rooinson, 

3  Dev.  &  B.  L.  (20  N.  Car.)  130,  32  Am.  Dec. 
661.  See  also  Wait  v.  Green,  (Supm.  Ct.  Gen. 
T.)  5  Park.  Crim.  (N.  Y.)  193.  And  see  the 
title  Trespass. 

3.  A  Misdemeanor  at  Common  Law  —  Arkansas. 
—  State  v.  Watts,  48  Ark.  56,  3  Am.  St.  Rep. 
216. 

Delaware.  —  State  v.  Hamilton,  Houst.  Crim. 
Cas.  (Del.)  281. 

Mississippi .  —  Duncan  v.  Slate,  49  Miss. 
331- 

Missouri.  —  Slate  v.  Wilson.  3  Mo.  125. 
New  Hampshire.  —  State  ».  Balchelder,  5  N. 
H.  549- 

New  York.  —  People  v.  Smith,  5  Cow.  (X. 
Y.)  258;  Loomis  v.  Edgerton,  19  Wend.  (N.  Y.) 
419;  People  v.  Moody,  (Supm.  Ct.  Gen.  T.)  5 
Park.  Crim.  (X.  Y.)  568.  But  see  Kilpatrick 
v.  People,  5  Den.  (X.  Y.)  277. 

ATorth  Carolina.  —  State  v.  Simpson,  2  Hawks 
(9  N.  Car.)  460;  State  v.  Robinson,  3  Dev.  &  B. 
L.  (20  N.  Car.)  130,  32  Am.  Dec.  661;  State  v. 
Scott,  2  Dev.  &  B.  L.  (19  N.  Car.)  35;  State 
v.  Helmes,  5  Ired.  L.  (27  N.  Car.)  364;  State 
v.  Latham,  13  Ired.  L.  (35  N.  Car.)  33;  State  v. 
Jackson,  12  Ired.  L.  (34  N.  Car.)  329. 

Pennsylvania.  —  Com.  v.  Taylor,  5  Binn. 
(Pa.)  277;  Respublica  v.  Teischer,  1  Dail.  (Pa.) 
335;  Com.  v.  Eckert,  2  Browne  (Pa.)  249. 

Utah.  —  People  v.  Olsen.  6  Utah  2S4. 

See  also  Snap  -■.  People,  19  111.  80,  08  Am. 
Dec.  582;  Com.  v.  Leach,  1  Mass.  59. 

Not  a  Felony.  —  At  common  law  malicious 
mischief  was  not  a  felony.  Black  v.  State,  2 
Md,  376. 

4.  Ranger'6  Case,  2  East  P.  C.  1074,  was  an 
indictment  at  common  law  for  unlawfully, 
with  force  and  arms,  maiming  a  horse.  It 
was  held  that  the  indictmeni  contained  no 
indictable  offense.  It  will  be  observed  that 
there  was  no  allegation  of  malice,  an  essential 
ingredient  of  malicious  mischief. 

5.  Reason  for  the  Absence  of  Indictments  at  Com- 
mon Law.  —  Duncan  v.  State,  49  Miss.  331; 
People  v.  Moody,  (Supm.  Ct.  Gen.  T.)  5  Park. 
Crim.  (N.  Y.)  574;  Loomis  v.  Edgerton,  19 
Wend.  (N.  Y.)4ig;  Stale  v.  Simpson,  2  Hawks 
(9  N.  Car.)  460;  Respublica  v.  Teischer,  1 
Dall.  (Pa.)  335;  State  v.  Briggs,  I  Aik.  (Vt.) 
226. 

Volume  XIX. 


The  Property  Subject. 


MA  LIC 10  US  MISCHIEF. 


By  Statute. 


is  not  an  indictable  offense  at  common  law.1  The  great  accumulation  of  Eng- 
lish statutes  on  this  subject8  was  in  1861  digested  into  and  superseded  by 
the  statute  of  24  and  25  Vict.,  c.  97.  In  none  of  the  United  States  do  the 
early  English  statutes  seem  to  have  been  regarded  as  having  any  common-law 
force.3  In  nearly  all  or  perhaps  in  all  the  states,  statutes  upon  the  subject 
have  been  enacted.  These  statutes  are  numerous  and  diversified,  and  they 
have  considerably  extended  the  limits  of  the  common-law  offense.4  Under 
some  of  them  the  offense  is  a  misdemeanor,5  under  others  it  is  a  felony. G 

IV.  The  Property  Subject  —  1.  At  Common  Law.  —  The  preponderance  of 
authority  supports  the  rule  that  at  common  law  malicious  mischief  extends  to 
real  as  well  as  to  personal  property.7  But  in  North  Carolina  the  offense  has 
been  held  to  be  confined  to  personal  property.8 

Animals.  —  An  indictment  will  lie  at  common  law  forwilfully  and  maliciously 
killing  a  domestic  animal,  such  as  a  horse,9  a  cow,10  or  other  cattle.11  So  an 
indictment  will  lie  for  maliciously  poisoning  chickens,13  or  for  maliciously 
killing  a  dog.13 

2.  By  Statute.  —  The  question  as  to  what  property  is  within  the  protection 
of  the  statutes  relating  to  malicious  mischief  is  one  that  must  be  determined 
by  an  interpretation  of  the  terms  of  the  statutes.  Some  are  very  broad  and 
general  and  extend  to  all  kinds  of  property ;  others  are  confined  to  a  par- 
ticular kind  or  class  of  property. 


1.  Not  Indictable  at  Common  Law.  —  Brown's 
Case,  3  Me.  177;  State  v.  Beekman,  27  N.  J. 
L.  126,  72  Am.  Dec.  352;  State  v.  Burroughs,  7 
N.  J.  L.  426;  State  v.  Wheeler,  3  Vt.  344,  in 
effect  overruling  State  v.  Briggs,  I  Aik.  (Vt.) 
226.  See  also  lilies  v.  Knight,  3  Tex.  312; 
Bailey  v.  State,  65  Ga.  410. 

In  Tennessee  an  indictment  charging  that  Ihe 
defendant  maliciously  and  unlawfully  de- 
stroyed a  pair  of  saddle-bags,  was  held  not 
to  charge  the  commission  of  an  indictable 
offense.  Shell  v.  Stale,  6  Humph.  (Tenn.)  283. 
Bat  see  State  v.  Council,  I  Overt.  (Tenn.) 
305- 

These  decisions  are  based  upon  the  absence 
of  English  precedent  and  upon  4  Black.  Com. 
243,  where  it  is  said:  "  Any  damage  arising 
from  this  mischievous  disposition,  though  only 
a  trespass  at  common  law,  is  now  by  a  multi- 
tude of  statutes  made  penal  in  the  highest  de- 
gree." But  at  the  time  of  Blackstone,  and 
even  at  a  much  later  date,  trespass  was  used  as 
a  term  synonymous  with  misdemeanor,  and 
there  seems  to  be  but  little  doubt  that  it  was 
in  this  sense  that  Blackstone  used  it.  For 
other  illustrations  of  his  use  of  this  word  in 
this  sense,  see  4  Black.  Com.  36,  130. 

For  further  instances  of  this  use  of  the  term 
see  also  Reg.  v.  Tracy,  6  Mod.  32;  Rex  v.  West- 
beer,  1  Leach  C.  C.  14;  R.  v.  Joyner,  J.  Kel. 
29;  U.  S.  v.  Flanakin,  Hempst.  (U.  S.)  30;  Com. 
v.  Newell,  7  .Mass.  248;  Com.  v.  Miller,  2 
Ashm.  (Pa.)  62. 

And  see  the  title  Trespass. 

2.  A  Collection  of  the  Early  English  Statutes 
will  be  found  in  2  East  P.  C.  1036  et  seq. 

The  Black  Act,  o  Geo.  L,  c.  22,  is  the  most 
noted  of  these  early  statutes,  and  is  said  to 
have  taken  its  name  from  the  occasion  of 
making  it,  and  from  the  recitation  in  the  pre- 
amble that  "  several  ill-designing  and  dis- 
orderly persons  have  of  late  associated  them- 
selves under  the  name  of  blacks."  Bishop 
Stai.  Cr.,  §  431. 

3.  Early  English  Statutes  Have  No  Common- 


law  Force  in  the  United  States.  —  Brown's  Case, 
3  Me.  177;  State  v.  Briggs,  1  Aik.  (Vt.)  226. 

In  Georgia  the  Black  Act,  9  Geo.  I.,  has  been 
held  not  to  be  a  part  of  the  common  law  of  the 
state,  on  the  ground  that  it  is  contrary  to  the 
nature  and  genius  of  the  government.  State 
v.  Campbell,  T.  U.  P.  Charlt.  (Ga.)  166. 

In  South  Carolina  several  of  the  early  Eng- 
lish statutes  relating  to  malicious  mischief 
have  been  expressly  adopted  by  the  legisla- 
ture. State  v.  Sutcliffe,  4  Strobh.  L.  (S.  Car.) 
397;  State  v.  De  Bruhl,  10  Rich.  L.  (S.  Car.)  23; 
State  v.  Kirkpatrick,  2  Brev.  (S.  Car.)  440; 
Slate  v.  Bosse,  8  Rich.  L.  (S.  Car.)  276. 

4.  See  the  statutes  of  the  several  states. 

5.  Misdemeanor.  —  Black  v.  State,  2  Md.  376; 
Com.  v.  Macomber,  3  Mass.  254;  Stage  Horse 
Cases,  (C.  PI.  Spec.  T.)  15  Abb.  Pr.  N.  S.  (N. 
Y.)  51;  Comfort  v.  Fulton,  39  Barb.  (N.  Y.)  56, 
13  Abb.  Pr.  (N.  Y.)  276. 

6.  Felony.  —  Trimble  v.  Com.,  2  Va.  Cas.  143. 

7.  Extends  to  Both  Real  and  Personal  Property. 
—  State  v.  Walts,  48  Ark.  56,  3  Am.  St.  Rep. 
216;  State  v.  Wilson,  3  Mo.  125;  State  v 
Batchelder,  5  N.  H.  549;  Loomis  v.  Edgerton, 
19  Wend.  (N.  Y.)  419. 

8.  Rule  in  North  Carolina.  —  State  v.  Robin- 
son, 3  Dev.  &  B.  L.  (20  N.  Car).  130,  32  Am. 
Dec.  661;  State  v.  Helmes,  5  Ired.  L.  (27  N. 
Car.)  364;  State  v.  Jackson,  12  Ired.  L.  (34  N. 
Car.)  330. 

In  the  first  named  case  standing  corn  was 
held  not  to  be  personal  property,  but  a  part  of 
the  realty.  It  was  consequently  held  that  an 
indictment  at  common  law  for  destroying  it 
could  not  be  supported. 

9.  Horse.  —  Respublica  v.  Teischer,  1  Dall. 
(Pa.1  335. 

10.  Cow.— People  v.  Smith,  5  Cow.  (N.  Y.)  258. 

11.  Cattle.  —  Com.  v.  Leach,  1  Mass.  59. 

12.  Chickens. — Respublica  v.  Teischer,  1  Dall. 

(Pa.)  335-- 

13.  Dog.  —  State  v.  Latham,  13  Ired.  L.  (35 
N.  Car.)  33.  See  also  Kinsman  v.  State,  77 
Ind.  132;  State  v.  Sumner,  2  Ind.  377. 
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Property. — Terms  frequently  used  in  these  statutes  are  "property,"1 
"  real  or  personal  property,"  2  "  personal  property,"  3  and  "  chattels."  4  In  some 
jurisdictions  it  has  been  held  that  a  dog  is  property  within  the  meaning  of 
a  statute  using  this  word ; 5  in  others  a  dog  has  been  held  not  to  be  property.6 

Animals.  —  The  statutes  relating  to  the  killing  and  injuring  of  domestic 
animals  are  numerous,  and  various  terms  are  used  to  describe  the  animals 
intended.  "Animals,"  7  "  stock,"  8  "  live  stock,"  9  "  beasts,"  10  "  horse,"  11  and 
"  cow  "  12  are  some  of  the  terms  frequently  used. 

Cattle.  —  But  the  word  most  frequently  found  in  statutes  of  this  character  is 
"  cattle."  13  This  term  has  been  held  to  include  horses,  geldings,  mares,  and 
colts,14  also  asses,15  sheep,10  pigs,17  and  goats,18  but  it  does  not  include  dogs  19 


1.  Property.  —  State  v.  Merrill,  3  Blackf. 
(Ind.)  346;  State  v.  Slocum,  8  Blackf.  (Ind.) 
315- 

2.  Real  or  Personal  Property.  —  Barkley  v. 

State,  (Miss.  1898)  23  So.  Rep.  185;  State  v. 
Webster,  17  N.  H.  543. 

In  a  statute  making  it  indictable  to  "  de- 
stroy or  in j ure  any  tree  already  cut,  or  any 
other  timber  or  property,  real  or  personal," 
the  words  "  property  real  or  personal"  were 
held  not  to  be  limited  to  the  kind  specially 
mentioned,  but  to  include  domestic  animals. 
Com.  v.  Percavil,  4  Leigh  (Va.)  687. 

A  Mere  Right  of  Herbage  is  not  "  teal  or 
personal  property  "  within  the  meaning  of 
the  English  statute  24  &  25  Vict.,  c.  07,  §  52. 
Laws  v.  Eltringham,  15  Cox  C.  C.  22,  8  Q.  B. 
D.  283,  46  L.  T.  N.  S.  64,  51  L.  J.  M.  C.  13,  30 
W.  R.  245,  46  J.  P.  230. 

But  Growing  Grass  was  held  to  be  within  the 
protection  of  the  statute.  Gayford  v.  Chouler, 
(1898)  1  Q.  B.  316.  But  see  Gardner  v.  Mans- 
bridge,  16  Cox  C.  C.  281,  rg  Q.  B.  D.  217,  57 
L.  T.  N.  S.  265,  35  W.  R.  809,  51  J.  P.  612. 

3.  Personal  Property.  —  Com.  v.  Soule,  2  Met. 
(Mass.)  22;  Com.  v.  Falvey,  108  Mass.  304. 

A  Promissory  Note  or  Due  Bill  is  "  personal 
property  "  within  the  meaning  of  the  North 
Carolina  Act,  1885.  State  v.  Sneed,  121  N. 
Car.  614. 

4.  Chattels.  —  Where  a  statute  makes  it  an 
offense  to  destroy,  injure,  etc.,  the  chattels  of 
another,  it  has  been  held  that  horses  are  with- 
in the  word  "  chattels."  State  v.  Phipps,  95 
Iowa  491. 

5.  A  Bog  Is  Property.  —  State  v.  Sumner,  2 
Ind.  377;  Kinsman  v.  State,  77  Ind.  132;  Nehr 
v.  State,  35  Neb.  638;  State  v.  M'Duffie,  34  N. 
H.  523,  69  Am.  Dec.  516. 

6.  A  Dog  Is  Not  Property.  —  State  v.  Marshall, 
13  Tex.  55 ;  Davis  v.  Com.,  17  Gratt.  (Va.)  617; 
Com.  v.  Maclin,  3  Leigh  (Va.)  809  But  see 
McDaniel  v.  State,  5  Tex.  App.  475. 

In  Georgia  it  has  been  held  that  irrespective 
of  the  question  whether  a  dog  is  or  is  not 
"  private  property,"  the  wilful  and  malicious 
killing  of  one  is  not  an  indictable  offense  under 
section  4627  of  the  Code,  which  relates  to  the 
injury  or  destruction  of  inanimate  property, 
but  does  not  apply  to  injuring  or  killing  ani- 
mals of  any  kind.    Patton  v.  State,  93  Ga.  ill. 

7.  Animals.  —  Lemon  v.  State,  19  Ark.  171; 
Northcot  v.  State,  43  Ala.  330;  Johnson  v. 
State,  37  Ala.  457;  Stage  Horse  Cases,  (C,  PI. 
Spec.  T.)  15  Abb.  Pr.  N.  S.  (N.  Y.)  51;  Oviatt 
v.  State,  19  Ohio  St.  573;  People  v.  Olsen,  6 
Utah  284. 

Bomestic  Animal.  —  Under  a  statute  mak- 


ing it  malicious  mischief  to  kill,  etc.,  any  do- 
mestic animal,  it  was  held  that  a  conviction 
for  killing  a  dog  would  not  lie,  as  a  dog  is  not 
a  "  domestic  animal  "  within  the  meaning 
of  the  statute.  State  v.  Harriman,  75  Me. 
562,  46  Am.  Rep.  423. 

Bumb  Animal. —  A  dog  which  has  an  owner 
is  a  "  dumb  animal  "  within  the  meaning  of 
the  Texas  statute,  Paschal's  Digest,  arts.  2344 
and  2345.    McDaniel  v.  State,  5  Tex.  App.  475. 

8.  Stock.— Cleveland  v.  State,  8  Tex.  App.  44. 

9.  Live  Stock.  —  State  v.  Pierce,  7  Ala.  728; 
State  v.  Waters,  6  Jones  L.  (51  N.  Car.)  276. 

10.  State  v.  Wilcox,  3  Verg.  (Tenn.)  278,  24 
Am.  Dec.  569. 

The  Term  "  Beast  "  has  been  held  to  include  a 
horse,  State  v.  Pearce,  Peck  (Tenn.)  66;  a  cow, 
Taylor  v.  State,  6  Humph.  (Tenn.)  285;  and  a 
hog,  Slate  v.  Enslow,  10  Iowa  115. 

But  a  dog  has  been  held  not  to  be  a  "  beast  " 
within  the  meaning  of  the  Minnesota  and  Ten- 
nessee  statutes.  U.  S.  v.  Gideon,  1  Minn.  292; 
Slate  v.  Phillips,  1  Shannon  Tenn.  Cas.  34. 

11.  U.  S.  v.  Gideon,  I  Minn.  292;  Cleveland 
v.  State,  8  Tex.  App.  44. 

The  Word  "Horses"  includes  mares.  State  v. 
Dunnavant,  3  Brev.  (S.  Car.)  9,  5  Am.  Dec. 
530;  and  geldings,  Fein  v.  Territory,  I  Wyo. 
380. 

12.  Cow.  —  State  v.  Crenshaw,  22  Mo.  457. 

13.  Cattle  —  England,  —  Rex  v.  Pearce,  I 
Leach  C.  C.  527,  note  a;  Hean's  Case,  1  Leach 
C.  C.  527;  Rex  v.  Shepherd,  I  Leach  C.  C.  539; 
Midwinter's  Case,  Foster  415;  Reg.  v.  Tivey,  1 
C.  &  K.  704,  47  E.  C.  L.  704;  Rex  r.  Austen,  R. 
&  R.  C.  C.  490;  Rex  v.  Havwood,  R.  &  R.  C. 
C.  16;  Reg.  v.  Welch,  1  Q.  B.  D.  23;  Reg.  v. 
Bullock,  L.  R.  1  C.  C.  115. 

Alabama.  —  Stale  v.  Pierce,  7  Ala.  728. 
Georgia.  —  Arnold  v.  State,  70  Ga.  723. 
South  Carolina.  —  Frierson  v.  Hewitt,  2  Hill 
L.  (S.  Car.)  499. 

Texas.  — State  v.  Marshall,  13  Tex.  55. 
Vermont.  — State  v.  Abbott,  20  Vt.  537. 

14.  Horses,  Geldings,  Mares,  an.d  Colts.— Rex  v. 
Paty,  2  East  P.  C.  1074,  1  Leach  C.  C.  72,  2  W. 
Bl.  721;  Moyle's  Case,  2  East  P.  C.  1076; 
Mott's  Case,  1  Leach  C.  C.  73,  note,  2  East  P. 
C.  1075;  Stater.  Hambleton,  22  Mo.  452;  State 
v.  Suiton,  24  Mo.  377;  Rex  v.  Haywood,  2  East 
P.  C.  1076;  State  v.  Crenshaw,  22  Mo.  457. 

15.  Asses.  —  Rex  v.  Whitnev,  T  Moody  3. 

16.  Sheep.  —  Rex  v.  Hughes.' 2  C.  &  P.  420,  12 
E.  C.  L.  200:  State  v.  Crenshaw,  22  Mo.  457. 

17.  Pigs.  —  Rex  v.  Chappie,  R.  &  R.  C.  C.  77. 

18.  Goats.  —  State  v.  Groves,  119  N.  Car.  822. 

19.  Bogs.  —  U.  S.  v.  Gideon,  1  Minn.  292; 
Slate      Marshall,  13  Tex.  55. 
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or  domesticated  buffaloes.' 

Buildings.  —  "  Building,"  2  "  public  building,"  3  "  house,"  4  "  dwelling  house,"  5 
and  "  barn  "  6  are  words  frequently  occurring  in  statutes  relating  to  malicious 
mischief. 

"Fences"  and  other  inclosures  are  by  some  of  the  statutes  protected  in  specific 
terms.7 

"Agricultural  Product,"  8  "  Vegetable  Product,"  9  "  Growing  Crops,"  10  and  "  Grain  "  11  are 
terms  which  are  found  in  a  number  of  statutes. 

Woods,  Trees,  Timber,  Shrubs  and  Vines. — -So  are  "woods,"  which  term  has  been 
held  to  mean  forest  lands  in  their  natural  state,  and  to  be  used  in  contradis- 
tinction to  lands  cleared  and  inclosed  for  cultivation  ;  12  "  trees,"  13  "  timber,"  14 
"shrubs  and  vines."  15 

"stack"  is  a  word  which  is  often  used.16 

other  Terms  Used  in  the  statutes  are  "  article,"  17  "  valuable  article,"  18  "soil,"  19 


1.  Domesticated  Buffaloes.  —  State  v.  Cren- 
shaw, 22  Mo.  457. 

2.  Building.  —  State  v.  Bryan,  89  N.  Car. 
531;  State  v.  De  Bruhl,  10  Rich.  L.  (S.  Car.) 
23;  Erskine  v.  Com.,  8  Gratt.  (Va.)  624. 

3.  Public  Building.  —  A  court  house  is  a  pub- 
lic building,  Smith  v.  State,  no  Ga.  292;  but 
a  church  is  noi,  Collum  v.  State,  109  Ga. 
531- 

4.  House  —  England.  —  Reg.  v.  Harris,  C.  & 
M.  661,  41  E.  C.  L.  358;  Reg.  v.  Howell,  9  C. 
&  P.  437,  38  E.  C.  L.  179;  Rex  z  Batt,  6  C.  & 
P.  329,  25  E.  C.  L.  423;  Rex  v.  Thomas,  4  C. 
&  P.  237,  19  E.  C.  L.  363;  Rex  v.  Price,  5  C.  & 
P.  510,  24  E.  C.  L.  432;  Reg.  v.  Adams,  C. 

6  M.  299,  41  E.  C.  L.  167;  Reg.  v.  Simpson, 
C.  &  M.  669,  41  E.  C.  L.  362. 

North  Carolina.  —  Slate  v.  Bryan,  89  N.  Car. 
531. 

South  Carolina.  —  State  v.  Sutcliffe,  4Strobh. 
L.  (S.  Car.)  372;  State  v.  De  Bruhl,  10  Rich.  L. 
(S.  Car.)  23;  State  v.  Bosse,  8  Rich.  L.  (S. 
Car.)  276. 

5.  Dwelling  House.  —  State  v.  Mason,  13  I  red. 
L.  (35  N.  Car.)  341;  State  v.  Whitener,  92  N. 
Car.  798. 

6.  Barn.  — State  v.  De  Bruhl,  10  Rich.  L.  (S. 
Car.)  23. 

7.  Fences  and  Other  Inclosures.  —  Cres  wick's 
Case,  Skin.  94;  Forest  of  Dean's  Case,  Cro. 
Car.  280;  Heron  v.  State,  22  Fla.  86;  Goforth 
v.  Slate,  8  Humph.  (Tenn.)  37;  Woodyard  v. 
State,  19  Tex.  App.  516. 

8.  "  Agricultural  Product  or  Property,  Real  or 
Personal."  —  A  statute  whose  terms  are  "  agri- 
cultural product  or  property,  real  or  personal," 
does  not  extend  to  a  locomotive  engine,  Mur- 
ray v.  State,  21  Tex.  App.  620,  57  Am.  Rep. 
623;  or  to  a  sel  of  buggy  harness,  Terry  v. 
State.  25  Tex.  App.  714. 

9.  Vegetable  Product.  —  Heron  v.  State,  22 
Fla.  86. 

10.  Growing  Crops.  —  Cleveland  v.  State,  8 
Tex.  App.  44. 

11.  Grain.  —  Heron  v.  State,  22  Fla.  86. 
Flax  with  the  seed  in  it  is  "  grain  "  within 

the  meaning  of  a  statute  making  it  an  indict- 
able offense  maliciously  to  set  fire  to  a  "  stack 
of  grain."    Reg.  v.  Spencer,  Dears.  &  B.  131, 

7  Cox  C.  C.  189. 

12.  Woods.  —  Averitt  v.  Murrell,  4  Jones  L. 
(49  N.  Car.)  322. 

An  Old  Field  "  Turned  Out,"  without  fencing 
around  it,  and  which  has  grown  up  in  broom 


sedge  and  pine  bushes,  and  is  surrounded  by 
forest  lands,  has  been  held  to  be  "  woods." 
Hall  v.  Cranford,  5  Jones  L.  (50  N.  Car.)  3. 

Burning  Woods  and  Prairies  was  an  indictable 
offense  under  the  Texas  Act  of  1848  (Hart. 
Dig.,  art.  490  ct  set/.).  Phillips  v.  State,  19 
Tex.  158. 

13.  Trees. —  Rex  v.  Hodges,  M.  &  M.  341,  22 
E.  C.  L.  330;  Reg.  v.  Whiteman,  Dears.  353,  23 
L.  J.  M.  C.  120,  18  Jur.  434,  25  Eng.  L.  &  Eq. 
590;  Rex  v.  Patrick,  1  Leach  C.  C.  253;  Heron 
v.  State,  22  Fla.  86;  Bates  v.  Slate,  31  Ind.  72; 
Com.  v.  Dougherty,  6  Gray  (Mass.)  349;  State 
v.  Moultrieville,  Rice  L.  (S.  Car.)  158. 

Fruit  trees  grafted  on  a  wild  stock  and  pro- 
ducing fruit  are  "  trees  "  within  the  meaning 
of  the  English  statute,  9  Geo.  I.,  c.  22.  Rex  v. 
Taylor,  R.  &  R.  C.  C.  373. 

14.  Timber.  —  Bates  v.  State,  31  Ind.  72. 
Fence  rails  are  not  "timber"  within  the 

meaning  of  a  statute  making  indictable  the 
cutting,  destroying,  and  carrying  away  lim- 
ber.   McCauley  v.  State,  43  Tex.  374. 

Wood  or  Timber.  —  Johnson  v.  State,  61  Ala.  9; 
Pippen  v.  State,  77  Ala.  81. 

"  Pile  or  Parcel  of  Wood,  Boards,  Timber,  or 
Other  Lumber."  —  Heron  v.  State,  22  Fla.  86. 

15.  Shrub  or  Vine. — Com.  v.  Dougherty,  6  Gray 


(Mass.)  349. 

16.  Stack.  —  Reg. 
131,  7  Cox  C.  C.  i£ 


v.  Spencer,  Dears.  &  B. 
j;  Rex  v.  Salmon,  R.  &  R. 
C.  C.  26;  Heron  v.  State,  22  Fla.  86;  Com.  v. 
Macomber,  3  Mass.  254;  Goforth  v.  State,  8 
Humph.  (Tenn.)  37. 

A  statute  whose  terms  are  "  stack  of  wheat 
or  hay  "  does  not  apply  to  wheat  or  hay  not 
in  stacks.  Erskine  v.  Com.,  8  Gratt.  (Va.)  624. 
See  also  Reg.  v.  Satchwell,  12  Cox  C.  C.  449, 
L.  R.  2  C.  C.  21;  Rex  v.  Aris,  6  C.  &  P.  348, 
25  E.  C.  L.  433. 

So  a  statute  in  the  following  terms,  "  any 
barrack,  cock,  crib,  rick,  or  stack  of  wheat," 
does  not  extend  to  growing  wheat.  Parris  v. 
People,  76  111.  274. 

And  a  statute  whose  terms  were  "  cotton 
*  *  *  in  a  stack,  hill,  or  pen,  or  secured  in 
any  other  way,  out  of  doors,"  was  held  not  to 
embrace  cotton  stored  in  a  car  standing  on  a 
railroad  track.  State  v.  Averv,  109  N.  Car. 
798. 

17.  Article.  —  Johnson  v.  State,  37  Ala.  457. 

18.  Valuable  Article.— Bates  v.  State,  31  Ind 
72. 

19.  Soil,  —  Heron  v.  State,  22  Fla.  86. 
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"cultivated  field,"1  "machine,"*  "  tools,"  8  "frame,"*  "tackle,"5  "  goods  in 
any  stage,  process,  or  progress  of  manufacture,"  6  "  mine,"  7  "  erection  used 
in  conducting  the  business  of  any  mine,"8  "structure  appertaining  to  or  con- 
nected with  a  railway,"9  "  aqueduct,"  10  "  waste  weir,"  11  "  toll  gate,"  12  "  head 
or  mound  of  a  fish  pond,"  13  "ship  or  vessel,"  14  "advertisement,"15  and 
"  assurance  of  goods  and  chattels."  ie 

The  Value  of  the  Property  Is  Immaterial,  in  the  absence  of  an  express  provision 
excluding  property  of  less  than  a  certain  value,17  or  making  the  extent  of  the 
punishment  depend  upon  the  value  of  the  property.18 

V.  The  Physical  Act  —  1.  At  Common  Law.  —  The  preponderance  of  author- 
ity supports  the  rule  that  at  common  law  either  an  injury  to,  or  the  destruc- 
tion of,  property  is  sufficient,  so  far  as  the  physical  act  is  concerned,  to 
constitute  this  offense.19  As  to  what  extent  of  injury  or  damage  is  essential, 
the  cases  are  not  very  clear.  It  is  perhaps  safe  to  say  that  it  must  be  such  as 
to  impair  utility  or  materially  diminish  value.20 


1.  Cultivated  Field.  —  A  tract  of  land,  cleared, 
fenced,  and  used  for  cultivation,  according  to 
the  usual  course  of  husbandry,  although  noth 
ing  may  be  growing  within  the  inclosure  at 
the  time  of  the  trespass,  is  a  "  cultivated  field  " 
within  the  descripiion  of  a  statute  which 
makes  it  a  misdemeanor  unlawfully  to  destroy 
or  remove  a  fence  surrounding  any  "  culti- 
vated field."  State  v.  McMinn,  8i  N.  Car. 
585;  State  v.  Allen,  13  Ired.  L.  (35  N.  Car.)  36. 

Land  Cultivated  by  Several  Parties  under  a  Com- 
mon Fence.  —  The  Alabama  siatute  making  it 
an  indictable  offense  for  any  one  of  several 
parties  occupying  or  cultivating  land  under  a 
common  fence  to  turn  slock  into  such  inclosure, 
or  knowingly  to  suffer  stock  to  go  at  large 
therein,  without  sufficient  guard,  was  held  to 
apply  only  to  lands  owned  by  two  or  more  per- 
sons in  severalty,  and  not  to  embrace  a  joint 
occupancy  and  cultivation  by  tenants  in  com- 
mon.   Mays  v.  State,  89  Ala.  37. 

2.  Machine. —  Rex  v.  Mackerel,  4  C.  &  P. 

448,  19  E.  C.  L.  467;  Rex  v.  Fidler,  4  C.  &  P. 

449,  19  E.  C.  L.  467;  Rex  v.  West,  Deac.  C.  L. 
1518. 

Machine  or  Engine.  —  An  apparatus  used 
for  manufacturing  potash,  consisting  of  ovens, 
kettles,  tubs,  etc.,  is  not  a  machine  or  engine 
within  the  meaning  of  the  English  statute,  4  & 
5  Vict.,  c.  26,  §  5.  Reg.  v.  Dogherty,  2  L.  C. 
Rep.  355. 

3.  A  Loom  Was  Held  Not  to  Be  a  Tool  within 
the  meaning  of  a  statute  whose  terms  were, 
"  any  serge  or  other  woolen  goods  in  the 
loom,  or  any  tools  emploved  in  making  there- 
of."   Rex  v.  Hill,  R.  &  R.  C.  C.  483. 

4.  Frame.  —  Rex  v.  Tacey,  R.  &  R.  C.  C.  452. 

5.  Tackle.  —  The  cords  employed  to  raise  the 
"  harness  "  or  working  tools  of  a  loom,  in 
order  to  move  the  shuttle  to  and  fro,  consti- 
tute "  tackle  "  employed  in  weaving,  within 
the  meaning  of  a  statute  whose  terms  are, 
"  tackle  or  implement,  whether  fixed  or  mov- 
able, prep.ired  for  or  employed  in  *  *  * 
weaving  "    Reg.  v.  Smith,  6  Cox  C.  C.  iqS. 

6.  "  Any  Stage,  Process,  or  Progress  of  Manu- 
facture." —  This  phrase  includes  goods  though 
the  texture  is  complete,  if  they  are  not  yet 
biought  into  a  condition  fit  for  sale.  Rex  v. 
Woodhead,  1  M.  &  Rob.  549.  See  also  Reg.  v. 
Clegg,  3  Cox  C.  C.  295. 

1.  Mines. —  Reg.  v.  Jones,  2  Moody  293; 
Reg.  v.  James,  8  C.  &  P.  131,  34  E.  C.  L.  326. 


8.  "Erection  Used  in  Conducting  the  Business 
of  Any  Mine."  —  This  phrase  has  been  held  to 
include  a  scaffold  erected  in  a  coal  mine  for 
the  purpose  of  working  a  vein  of  coal.  Reg. 
v.  VVhittingham,  9  C.  &  P.  234,  38  E.  C.  L.  96. 
See  also  Reg.  v.  Norris,  9  C.  &  P.  241,  38  E. 
C.  L.  100. 

9.  "  Structure  Appertaining  to  or  Connected 
with  a  Railway."  —  This  phrase  does  not  in- 
clude a  fence  not  constituting  any  part  of  the 
railroad  property.  State  v.  Walsh,  43  Minn.  444. 

10.  Aqueduct.  —  Stale  v.  Jones,  33  Vi.  443. 

11.  Waste  Weir.  —  State  v.  Doig,  2  Rich.  L. 
(S.  Car.)  179. 

12.  Toll  Gate.— State  v.  Walters,  64  Ind.  226. 

13.  Head  or  Mound  of  a  Fish  Pond. —  Ross's 
Case,  2  East  P.  C.  1067. 

14.  Ship  or  Vessel.  —  Rex  v.  Snape,  2  East  P. 
C.  109S;  Rex  v.  Pow,  1  Leach  C.  C.  45,  2  East 
P.  C.  1099. 

15.  Advertisement. —  A  constable's  notice  of 
sale  is  not  within  the  protection  of  a  statute 
whose  terms  are  "  any  show-bill,  placard,  pro- 
gramme, poster,  or  other  adveriisemeni." 
Com.  v.  Johnson,  13  Pa.  Co.  Ct.  543,  3  Pa. 
Dist.  222. 

16.  Assurance  of  Goods  and  Chattels.  —  State  v. 

Farrand,  8  N.  J.  L.  333. 

17.  Value  of  Property  Immaterial.  —  Ash  worth 
v.  Slate,  63  Ala.  120;  Heron  v.  State,  22  Pla.  86. 

18.  Walker  v.  State,  S9  Ala.  74. 

19.  Either  an  Injury  to  or  Destruction  of  Prop- 
erty Sufficient. —  R.  v.  Joyner,  J.  Kel.  29;  State 
v.  Watts,  48  Ark.  56,  3  Am.  Si.  Rep.  216;  State 
v.  Foote,  71  Conn.  741;  Stark-'.  Brown,  101  III. 
395;  Wait  v.  Green,  (Supm.  Ct.  Gen.  T.)  5 
Park.  Crim.  (N.  Y.)  185. 

But  in  North  Carolina  ii  has  been  held  that  a 
malicious  injury  to  property,  short  of  its  de- 
struction, is  not  an  indictable  offense  at  com- 
mon law.  State  v.  Manuel,  72  N.  Car.  201,  21 
Am.  Rep.  455.  See  also  Stale  v.  Robinson,  3 
Dev.  &  B.  L.  (20  N.  Car.)  130,  32  Am.  Dec.  661; 
Slate  v.  Helmes,  5  Ired.  L.  (27  N.  Car.)  364; 
Slate  v.  Jackson,  12  Ired.  L.  (34  N.  Car.)  330. 

It  has  been  held  in  this  stale  that  it  is  an 
indictable  offense  at  common  law  to  burn 
plows  and  harness.  State  v.  Jackson,  12  Ired. 
L.  (34  N.  Car.)  329. 

20.  Extent  of  Injury. — State  v.  Walts,  4S  Ark. 
56,  3  Am.  St.  Rep.  216.  See  also  Wait  v. 
Green,  (Supm.  Ct.  Gen.  T.)  5  Park.  Crim.  (N. 
Y.)  194. 
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2.  By  Statute—  a.  STATUTES  RELATING  TO  INANIMATE  PROPERTY.— Under 
the  statutes  the  acts  made  malicious  mischief  arc  numerous,  and  the  terms 
used  to  describe  them  are  varied.  In  statutes  relating  to  inanimate  property 
the  terms  most  frequently  used  are,  "destroy,"1  "injure,"8  "destroy  or 
injure."3  "Damaging"  is  another  term  frequently  found,4  as  is  "setting  fire 
to  "  5  and  "burning."  0  There  are  other  terms  that  are  applied  only  to  certain 
classes  of  property,  as  "demolishing  or  beginning  to  demolish  "  a  house,7 


1.  Destroy.  —  Property  is  "  destroyed  "  if  it 
is  rendered  wholly  unfit  for  the  purpose  for 
which  it  was  designed  and  used.  So,  where 
one  is  indicted  under  a  statute  for  "  destroy- 
ing" a  cable,  if  a  cable  of  ten  fathoms  is  re- 
quired, and  five  are  cut  from  it,  this  will  be 
deemed  a  destruction  of  the  cable.  Com.  v. 
Soule,  2  Met.  (Mass.)  21. 

A  machine  was  held  to  be  "  destroyed  "  by 
the  destruction  of  its  different  parts,  after  it 
had  been  taken  to  pieces  by  its  owner  in  antici- 
pation of  its  destruction.  Rex  v.  Mackerel,  4 
C.  &  P.  448,  19  E.  C.  L.  467;  Rex  v.  Banlett, 
Deac.  C.  L.  1517;  Rex  v.  Chubb,  Deac.  C.  L. 
1518;  Rex  v.  Hutchins,  Deac.  C.  L.  1517. 

A  plant  is  not  "  destroyed  "  unless  absolute 
and  positive  ruin  is  inflicted  on  it.  Reg.  v. 
Boucher,  5  Jur.  709. 

A  wrongful  taking  is  not  an  essential  ingre- 
dient of  the  crime  of  wrongfully  destroying 
property  without  the  consent  of  the  owner.  It 
is  not  necessary,  therefore,  to  a  conviction  un- 
der a  statute  describing  the  offense,  that  the 
possession  of  the  property  by  the  defendant 
should  be  wrongful.    State  v.  Pike,  33  Me.  361. 

2.  Injure.  —  State  v.  Walters,  64  Ind.  226; 
State  v.  Bryan,  89  N.  Car.  531. 

It  is  "  injuring  "  a  dress  to  render  it  unfit  for 
further  use  as  such.  Com.  v.  Sullivan,  107 
Mass.  218. 

Where  the  evidence  showed  that  the  defend- 
ant had  brought  and  stacked  inside  a  black- 
smith's shop  rubbish,  which  it  took  the  owner 
half  an  hour  to  remove,  it  was  held  that  a  con- 
viction could  not  be  sustained  under  a  statute 
providing  for  the  punishment  of  persons  who 
"  wilfully  or  mischievously  injure  or  destroy  " 
property,  as  no  injury  to  property  was  shown. 
Patterson  v.  State,  (Tex.  Crim.  1900)  55  S.  W. 
Rep.  338. 

3.  Destroy  or  Injure.  —  Rex  v.  Patrick,  1  Leach 
C.  C.  253;  Johnson  v.  State,  37  Ala.  457;  Heron 
v.  State,  22  Fla.  86;  Patton  v.  State,  93  Ga. 
in;  State  v.  Merrill,  3  Blackf.  (Ind.)  346; 
State  v.  Slocum,  8  Blackf.  (Ind.)  315. 

It  is  sufficient  to  bring  a  case  within  a  stat- 
ute whose  terms  are  "  destroy  or  injure,"  that 
the  properly  is  either  injured  or  destroyed. 
Com  v.  Soule,  2  Met.  (Mass.)  22. 

4.  Damaging.  —  Rex  v.  Hodges,  M.  &  M.  341, 

22  E.  C.  L.  330;  Reg.  v.  Whiteman,  Dears.  353. 

23  L.  J.  M.  C.  120,  18  Jur.  434,  25  Eng.  L.  & 
Eq.  590;  State  v.  Moultrie ville,  Rice  L.  (S. 
Car.)  158. 

Taking  out  and  carrying  away  a  part  of  a 
frame,  without  which  the  frame  will  not  work, 
is  ''  damaging  "  the  frame,  although  the  Dart 
taken  out  is  not  injured,  and  the  replacing  of  it 
would  again  make  the  frame  perfect.  Rex  v. 
Tacey,  R.  &  R.  C.  C.  452. 

A  statute  making  it  a  criminal  offense  to 
commit  "  any  damage  to  or  upon  any  real  or 
personal  property,"  is  violated  if  damage  is 


done  to  any  property,  irrespective  of  the  ques- 
tion whether  any  damage  is  sustained  by  the 
owner  of  the  property.  Roper  v.  Knott,  (1898) 
I  Q.  B.  868,  disapproving  Hall  v.  Richardson, 
54  J.  P.  345. 

Damaging  with  Intent  to  Render  Useless.  — 
The  defendant  plugged  up  the  feed  pipe  of  a 
steam  engine  and  displaced  other  parts  of  the 
engine  in  such  a  way  as  rendered  it  tempo- 
rarily useless  and  would  have  caused  an  ex- 
plosion if  the  obstruction  had  not  been  discov- 
ered and  with  some  labor  removed.  It  was 
held  that  he  was  guilty  of  damaging  the  en- 
gine with  intent  to  render  it  useless,  within 
the  meaning  of  the  English  statute,  24  &  25 
Vict.,  c.  97,  §  15.  Reg.  v,  Fisher,  L.  R.  C.  C. 
7,  10  Cox  C.  C.  146.  See  also  Reg.  v.  Foster, 
6  Cox  C.  C.  25;  Rex  v.  Mackerel,  4  C.  81  P. 
448,  19  E.  C.  L.  467;  Rex  v.  Tacey,  R.  &  R.  C. 
C.  452. 

5.  Setting  Fire  to. — -Rex  v.  Salmon,  R.  & 
R.  C.  C.  26;  Com.  v.  Macomber,  3  Mass.  254; 
Reg.  v.  Spencer,  Dears.  &  B.  131,  7  Cox  C.  C. 
189. 

Under  a  statute  making  it  a  felony  to  "  set 
fire  to  "  a  stack  of  hay,  it  is  not  essential  to  a 
conviction,  if  the  stack  is  set  fire  to,  that  it 
should  be  burned.  Rex  v.  Salmon,  R.  &  R.  C. 
C.  26. 

6.  Burning.  —  Heron  v.  State,  22  Fla.  86; 
State  v.  Bosse,  8  Rich.  L.  (S.  Car.)  276. 

A  statute  making  it  an  indictable  offense  to 
"  burn  orcause  to  be  burnt  or  destroyed  "  any 
barns  or  other  houses  or  buildings,  is  not  vio- 
lated unless  the  building  is  totally  demolished 
or  so  injured  as  to  unfit  it  for  the  purpose 
for  which  it  was  erected.  State  v.  De  Btuhl, 
10  Rich.  L.  (S.  Car.)  23.  See  also  Goforth  v. 
State,  8  Humph.  (Tenn.)  37. 

7.  Demolishing  or  Beginning  to  Demolish. — 
Reg.  v.  Harris,  C.  &  M.  661,41  E.  C.  L.  358;  Reg. 
v.  Howell,  9  C.  &  P.  437,  38  E.  C.  L.  179;  Rex 
v.  Batt,  6  C.  &  P.  329,  25  E.  C.  L.  423;  Rex  v. 
Thomas,  4  C.  &  P.  237,  19  E.  C.  L.  363;  Rex 
v.  Price,  5  C.  &  P.  510,  24  E.  C.  L.  432;  Reg. 
v.  Adams,  C.  &  M.  299,  41  E.  C.  L  167; 
Reg.  v.  Simpson,  C.  &  M.  669,  41  E.  C.  L.  362. 
See  also  Drake  v.  Footitt,  7  Q.  B.  D.  2or. 

A  House  Is  "  Demolished "  if  it  is  so  far  de- 
stroyed as  to  be  no  longer  a  house,  even 
though  a  chimney  is  left  standing.  Reg.  v. 
Langtord,  C.  &  M.  602,  41  E.  C.  L.  327.  See 
also  State  v.  De  Bruhl,  10  Rich.  L.  (S.  Car.)  23. 

Destruction  by  Fire  is  a  demolition.  Reg.  v 
Howell,  9  C.  &  P.  437,  38  E.  C.  L.  179;  Reg. 
v.  Christian  12  L.  J.  M.  C.  26. 

Presence  When  House  Was  Set  on  Fire  Not  Essen- 
tial to  Conviction  of  Demolition.  —  Reg.  v.  Simp- 
son, C.  &  M.  669,  41  E.  C.  L.  362. 

Destroying  Movable  Shop-shutters  is  not  a  be- 
ginning to  demolish,  as  they  are  noi  part  of 
the  freehold.  Reg.  v.  Howell,  9  C.  Sr.  P.  437, 
38  E.  C,  L.  179. 
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"cutting  down"  trees,1  "pulling  down"  a  fence,*  "obstructing"  railway 
trains,3  "casting  away,  burning,  or  otherwise  destroying"  a  ship  or  vessel.4 

b.  Statutes  Relating  to  Animals.  —  Words  commonly  used  in  stat- 
utes relating  to  domestic  animals  are,  "kill,  maim,  or  wound."8  Other 
terms  found   in   such   statutes   to   describe   the   prohibited   offense  are, 


injure,"6  "destroy,"7  "disable,"8  "disfigure,"9  "abuse,' 


10 


torture," 


11 


1.  Cutting  Down.  — Rex  v.  Hodges,  M.  &  M. 
341,  22  E.  C.  L.  330;  Reg.  v.  Whiteman,  Dears. 
353,  23  L.  J.  M.  C.  120,  18  Jur.  434,  25  Eng.  L. 
&  Eq.  590;  Pippen  v.  Stale,  77  Ala.  8r;  John- 
son v.  State,  61  Ala.  9;  State  v.  Moulirieville, 
Rice  L.  (S.  Car.)  158. 

2.  Pull  Down.  —  One  of  two  joint  owners  of 
a  fence,  who,  without  consent  of  the  other  joint 
owner,  lets  down  a  panel  for  the  purpose  of 
letting  his  hogs  into  his  field,  does  not  thereby 
violate  a  statute  making  it  a  misdemeanor  to 
"  pull  down  "  another's  fence  without  his  con- 
sent.   Woodyard  v.  State,  19  Tex.  App.  516. 

3.  Obstructing  Trains. —  Placing  substances 
upon  a  railway  track  so  as  to  obstruct  the  pas- 
sage of  trains  is  "  obstructing."  Reg.  v.  Hol- 
royd,  2  M.  &  Rob.  339;  Reg.  v.  Bradford,  Bell 
C.  C.  268,  29  L.  J.  M.  C.  171,  6  Jur.  N.  S.  1102, 
2  L.  T.  N.  S.  392,  8  W.  R.  531,  8  Cox  C.  C.  309. 

It  is  not  necessary,  to  constitute  the  offense 
of  obstructing  trains,  that  a  physical  obstruc- 
tion be  used.  Altering  a  fixed  signal,  Reg.  v. 
Hadfield,  39  L.  J.  M.  C.  131,  L.  R.  I  C.  C.  253, 
22  L.  T.  N.  S.  664,  18  W.  R.  955,  11  Cox  C.  C. 
574,  or  making  a  signal  with  the  arms,  after 
the  mode  of  inspectors  of  the  line,  Reg.  v. 
Hardy,  40  L.  J.  M.  C.  62,  L.  R.  1  C.  C.  278,  23 
L.  T.  N.  S.  785,  19  W.  R.  359,  11  Cox  C.  C. 
656,  is  sufficient  to  constitute  the  offense. 

4.  Casting  Away,  Burning,  or  Otherwise  Destroy- 
ing. —  Rex  v.  Snape,  2  East  P.  C.  1098;  Rex 
v.  Pow,  1  Leach  C.  C.  45,  2  East  P.  C.  1099. 

If  a  ship  is  only  run  aground  or  stranded 
upon  a  rock,  and  is  afterwards  got  off  in  con- 
dition capable  of  being  easily  refitted,  she  can- 
not be  said  to  be  cast  away  or  destroyed.  De 
Londo's  Case,  2  East  P.  C.  109S. 

5.  Kill,  Maim,  or  Wound  —  England.  — Taylor 
v.  Newman,  4  B.  &  S.  89,  116  E.  C.  L.  89,  9 
Cox  C.  C.  314;  Rex  v.  Paty,  1  Leach  C.C.  72, 
2  W.  Bl.  721,  2  East  P.  C.  1074;  Mott's 
Case,  1  Leach  C.  C.  73,  note,  2  East  P.  C.  1075; 
Moyle's  Case,  2  East  P.  C.  1076;  Rex  v.  Hay- 
wood, 2  East  P.  C,  1076;  Rex  v.  Chappie,  R. 
&  R.  C.  C.  77;  Rex  v.  Pearce,  1  Leach  C.  C. 
527;  Hean's  Case,  I  Leach  C.  C.  527,  note<?; 
Rex  v.  Shepherd  1  Leach  C.  C.  539;  Mid- 
winter's Case,  Foster  415;  Reg.  v.  Tivey,  I  C. 
&  K.  704,  47  E.  C.  L.  704;  Rex  v.  Austen,  R. 
&  R.  C.  C.  490;  Rex  v.  Haywood,  R.  &  R.  C. 
C.  16;  Rex  v.  Owens,  1  Moody  205;  Reg.  v. 
Welch,  1  Q.  B.  D.  23;  Reg.  v.  Bullock,  L.  R. 
1  C.  C.  115. 

Arkansas.  —  Lemon  v.  State,  19  Ark.  171. 

Georgia.  —  Arnold  v.  State,  70  Ga.  723. 

Missouri. — State  v.  Crenshaw,  22  Mo.  457. 

New  York.  —  Stage  Horse  Cases,  (C.  PI. 
Spec.  T.)  15  Abb.  Pr.  N.  S.  (N.  Y.)  51. 

Tennessee.  —  Stale  v.  Wilcox,  3  Yerg.  (Tenn.) 
278,  24  Am.  Dec.  569. 

Utah.  —  People  v.  Olsen,  6  Utah  284. 

Vermont.  —  State  v.  Abbott,  20  Vt.  537. 

"Kill."  —  Killing  a  cow  by  setting  fire  to  an 
oul-house  in  which  she  was  is  within  the  defi- 
nition. Rex  v.  Haughton,  5  C.  &  P.  559,  24 
E.  C.  L.  454. 


"Maim."  —  The  word  "  maim,"  as  used  in 
these  statutes,  implies  some  permanent  injury. 
Reg.  v.  Jeans,  1  C.  &  K.  539,  47  E.  C.  L.  539. 

In  Georgia  it  has  been  held  that  to  shoot 
a  cow  is  not  to  "  maim  "  it.  Bailey  v.  State,  65 
Ga.  410;  Patton  v.  State,  93  Ga.  115. 

"  Wound."  —  The  offense  is  complete  though 
the  wound  is  not  permanent  and  the  animal  is 
likelv  to  recover.  Rex  v.  Haywood,  R.  &  R. 
C.  C.  16. 

It  is  not  necessary  to  prove  that  any  instru- 
ment was  used  to  inflict  the  wound.  Reg.  v. 
Bullock,  L.  R.  1  C.  C.  115,  37  L.  J.  M.  C.  47, 
17  L.  T.  N.  S.  516.  16  W.  R.  405,  11  Cox  C.  C. 
125. 

Injuring  a  sheep  bysetting  a  dog  at  it  is  not 
a  maiming  or  wounding  within  the  meaning  of 
the  English  statutes.  Rex  v.  Hughes,  2  C.  & 
P.  420,  12  E.  C.  L.  200. 

6.  Injure. — Johnsons.  State,  37  Ala.  457; 
Com.  v.  Falvey,  108  Mass.  304;  Stage  Horse 
Cases,  (C.  PI.  Spec.  T.)  15  Abb.  Pr.  N.  S.  (X. 
Y.)  51;  State  v.  Waters,  6  Jones  L.  (N.  Car.) 
276;  Oviatt  v.  State,  19  Ohio  St.  573. 

A  horse  is  "injured"  by  cutting  off  its 
mane  close  to  the  skin,  and  the  hair  of  its  tail 
as  close  to  the  dock  as  it  can  be  cut.  Oviatt 
v.  State,  19  Ohio  St.  573. 

7.  Destroy.  —  State  v.  Kirkpatrick,  2  Brev. 
(S.  Car.)  440;  Taylor  v.  State,  6  Humph. 
(Tenn.)  285. 

Kill  or  Destroy. —  Under  a  statute  which  de- 
clares it  to  be  a  misdemeanor  wilfully,  un- 
lawfully, and  maliciously  to  kill  or  destroy  any 
of  certain  domestic  animals  therein  enumer- 
ated, it  is  not  a  misdemeanor  to  maim  or 
wound  an  animal  without  killing  it.  Stale  v. 
Beekman,  27  N.  J.  L.  124. 

8.  Disable.  —  State  v.  Pierce,  7  Ala.  728; 
Johnson  v.  State,  37  Ala.  457. 

9.  Disfigure.  — Johnson  v.  Slate,  37  Ala.  457; 
State  v.  Enslcw,  10  Iowa  115;  Frierson  v. 
Hewitt,  2  Hill  L.  (S.  Car.)  499. 

Disfiguring  is  a  lower  grade  of  offense  than 
maiming.  It  does  not  necessarily  imply  an 
injury  of  a  permanent  character.  It  embraces 
any  injury,  however  slight  which  is  of  a  char- 
acter to  lessen  the  value  of  the  animal.  State 
v.  Harris,  n  Iowa  414. 

Thus,  to  cut  the  hair  from  the  tail  of  a 
horse,  or  to  cut  off  its  mane,  is  to  disfigure  it. 
State  v.  Harris,  11  Iowa  415;  Boyd  v.  State,  2 
Humph.  (Tenn.)  39. 

So  a  cow  01  ox  is  disfigured  if  its  hair  is  cut 
off  or  its  skin  is  cut.  Stale  v.  Harris,  11  Iowa 
415. 

Bui  in  South  Carolina  it  was  held  that  shav- 
ing the  mane  and  cropping  the  hair  from  the 
tail  of  a  mare  in  the  owner's  stable  did  not 
constitute  the  offense  of  "  disfiguring  "  under 
the  statute  of  that  state.  (A.  A.  1789,  §  3). 
State  v.  Smith,  Cheves  L.  (S.  Car.)  157. 

10.  Abuse.  —  State  v.  Parker,  81  N.  Car.  548; 
State  v.  Simpson,  73  N.  Car.  269. 

11.  Torture.  —  Stage  Horse  Cases,  (C.  PL 
Spec.  T.)  15  Abb.  Pr.  N.  S.  (N-  V ■)  $*• 
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"  beat,"  1  "  mark,"  2  "  administer  poison  to,"  3  and  "  cause  to  go  within  the 
inclosed  lands  of  another  without  his  consent."4 

VI.  The  Intent  —  1.  At  Common  Law  and  under  Statutes  in  Affirmation 
Thereof  —  a.  Malice  an  Essential  Ingredient  of  the  Offense. — 
Malice  is  an  essential  ingredient  of  the  crime  of  malicious  mischief,  both  at 
common  law  and  under  the  statutes,  which  use  the  word  "  malicious  "  to  describe 
the  intent  with  which  the  act  must  be  committed  to  render  it  criminal.5 

b.  What  Constitutes  Malice  —  (i)  In  General.  —  As  to  what  constitutes 
this  essential  ingredient  of  the  offense  there  is  considerable  diversity  of  opinion, 
but  the  weight  of  authority  sanctions  the  rule  that  it  is  malice  against  the 
owner  or  possessor  of  the  property  injured  or  destroyed.6  Malice  toward  the 
property  itself  or  toward  any  other  person  is  not  sufficient.7  But  in  some  of 
the  United  States  it  has  been  held  that  malice  toward  the  owner  or  possessor 
of  the  property  injured  or  destroyed  is  not  an  essential  ingredient  of  malicious 
mischief.  Thus  in  South  Carolina  the  wilful  doing  of  an  unlawful  act  without 
just  cause  or  excuse  has  been  held  to  constitute  malicious  mischief;8  in 
Massachusetts  it  is  sufficient  if  the  injury  is  done  out  of  a  spirit  of  cruelty, 
hostility,  or  revenge;9  in  Georgia  if  it  is  done  under  circumstances  which 
bespeak  a  mind  prompt  and  disposed  to  the  commission  of  mischief,  or  wan- 
tonly and  recklessly;10  and  in  Mississippi  if  it  is  done  maliciously,  either  out 
of  a  spirit  of  revenge  or  wanton  cruelty,  or  mischievously.11 

(2)  In  Killing  or  Injuring  Domestic  Animals.  —  In  conformity  to  the  general 
rule  just  stated  it  has  usually  been  held  that  the  killing  or  injuring  of  a 
domestic  animal  does  not  constitute  malicious  mischief  unless  the  act  is  done 
with  malice  against  the  owner  of  the  animal.  Malice  against  the  animal  itself 
is  not  sufficient,  no  matter  how  brutal  or  cruel  the  act  may  be.,a  But  it  is  not 


1.  Beat.  —  State  v.  Marshall,  13  Tex.  55. 
Cruelly  Beat.  —  Stage  Horse  Cases,  (C.  PI. 

Spec.  T.)  15  Abb.  Pr.  M.  S.  (N.  Y  )  51. 

2.  Mark. —  State  v.  Nichols,  12  Rich.  L.  (S. 
Car.)  672;  Frierson  v.  Hewitt,  2  Hill  L.  (S. 
Car.)  499. 

3.  Administer  Poison  to.  —  State  v.  Enslow, 
10  Io  va  115. 

4.  "  Cause  to  Go  Within  the  Inclosed  Lands  of 
Another  Without  His  Consent." — •  Cleveland  v. 
Slate,  8  Tex.  App.  44. 

5.  Malice  an  Essential  Ingredient.  —  Pippen 
v.  State,  77  Ala.  81;  Hill  v.  Stale,  43  Ala.  338; 
Dawson  v.  State,  52  Ind.  478;  State  v.  Bush, 
29  Ind.  110;  Hannel  v.  State,  4  Ind.  App.  487; 
Woodward  v.  Stale,  33  Tex.  Crim.  554.  See 
also  Folwell  v.  State,  49  N.  J.  L.  31.  And  see 
the  cases  in  the  succeeding  noies. 

Act  Must  Be  Done  Secretly.  —  In  New  York  it 
would  seem  to  be  essential  to  a  conviction  at 
common  law  for  malicious  mischief  that  the 
act  should  be  done  not  only  maliciously  but 
secretly.  Loomis  v.  Edgerton,  19  Wend.  (N. 
Y.)  419;  Peoples.  Moody,  (Supm.  Ct.  Gen.  T.) 

5  Park.  Crim.  (N.  Y.)s68.  See  also  Kilpatrick 
v.  People,  5  Den.  (N.  Y.)  277. 

6.  Malice  Against  Owner  or  Possessor  of  Prop- 
erty Essential  —  England,  —  Rex  v.  Austen,  R. 

6  R.  C.  C.  490. 

Alabama. — Johnson  v.  State,  61  Ala.  9; 
State  v.  Pierce,  7  Ala.  728;  Northc.ot  v.  State, 
43  Ala.  330;  Hobson  v.  Stale,  44  Ala.  380. 

Arkansas.  —  Thomas  v.  State,  30  Ark.  433; 
Chappell  7i.  Stale.  35  Ark.  345. 

Connecticut.  —  State  v.  Foole,  71  Conn.  737. 

Indiana.  —  Dawson  1.  State,  52  Ind.  478. 

Iowa. — State  v.  Enslow,  to  Iowa  115;  State 
v.  Harris,  11  Iowa  414.    See  also  State  v.  Wil- 
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liamson,  68  Iowa  351;  State  v.  Lightfoot,  107 
Iowa  344. 

Minnesota.  —  U.  S.  v.  Gideon,  I  Minn.  292. 

North  Carolina.  —  State  v.  Jackson,  12  Ired. 
L.  (34  N.  Car.)  329;  State  v.  Robinson,  3  Dev. 
&  B.  L.  (20  N.  Car.)  130,  32  Am.  Dec.  661; 
State  v.  Helmes,  5  Ired.  L.  (27  N.  Car.)  364; 
State  v.  Newby,  64  N.  Car.  23. 

Tennessee.  —  Hampton  v.  State,  10  Lea 
(Tenn.)  640;  Stone  v.  State  3  Heisk.  (Tenn.) 
457;  State  v.  Wilcox,  3  Yerg.  (Tenn.)  278,  24 
Am.  Dec.  569.  Compare  State  v.  Council,  1 
Overt.  (Tenn.)  305. 

Texas.  —  Newton  1.  State,  3  Tex.  App.  245; 
State  v.  Rector,  34  Tex.  565. 

Utah.  —  People  v.  Olsen,  6  Utah  284. 

Wyoming.  —  State  v.  Johnson,  7  Wyo.  515. 

7.  Rex  v.  Pearce,  1  Leach  C.  C.  527;  Rex  v. 
Austen,  R.  &  R.  C.  C.  490;  Chappell  v.  State, 
35  Ark.  345;  Thomas  v.  State,  30  Ark.  433; 
State  v.  Latham,  13  Ired.  L.  (35  N.  Car.)  33. 

8.  South  Carolina.  —  State  v.  Doig,  2  Rich.  L. 
(S.  Car.)  179;  State  v.  Toney,  15  S.  Car.  409. 
See  Reg.  v.  Smith,  7  Nova  Scotia  29. 

9.  Massachusetts.  —  Com.  v.  Williams,  no 
Mass.  403;  Com.  v.  Walden,  3  Cush.  (Mass.) 
558. 

10.  Georgia.  —  Mosely  v.  State,  28  Ga.  190. 

11.  Mississippi. —  Duncan  v.  State,  49  Miss. 
331.    See  also  F  underburk  v.  State,  75  Miss.  20. 

In  Hawaii  it  has  been  held  that  there  is  a  suffi- 
cient intent  to  constitute  the  offense  if  there  is 
no  adequate  legal  justification,  and  a  reckless 
disregard  for  the  property  of  another,  who  is 
not  necessarily  known  to  the  defendant.  Rex 
v.  Wansey,  8  Hawaii  115. 

12.  Malice  Against  the  Owner  of  the  Animal  — 
England.  —  Rex  v.  Pearce,  1  Leach  C.  C.  527; 
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essential  that  there  should  be  malice  against  the  general  owner  ;  malice  against 
the  special  owner,  i.  e.,  a  bailee,  is  sufficient.1  But  it  has  been  held  that 
malice  against  a  servant  or  relation  of  the  owner  is  not  sufficient.2  In  Iowa 
it  has  been  held  that  it  is  not  essential  to  a  conviction  that  the  defendant 
should  have  known,  at  the  time  of  committing  the  act,  who  was  the  owner  of 
the  animal,  if  he  acted  with  malice  toward  whomsoever  might  prove  to  be 
the  owner.3 

c.  Proof  of  Malice  —  Presumptions.  —  Malice  may,  of  course,  be 
proved  by  evidence  of  expressions  or  declarations  of  the  defendant  showing 
his  feelings  and  sentiments  toward  the  person  whose  property  is  destroyed  or 
injured.4  But  such  direct  evidence  is  not  always  essential  to  establish  malice. 
In  some  jurisdictions  it  has  been  held  that  in  the  absence  of  rebutting  evidence 
malice  will  be  presumed  from  the  wilful  doing  of  an  unlawful  act.5  Many 
authorities  hold  that  a  prima  facie  presumption  of  malice  will  arise  from  the 
particular  manner  in  which  or  circumstances  under  which  the  act  was  com- 
mitted.6 Thus  it  has  been  held  that  malice  may  be  inferred  from  the  instru- 
ment used,7  the  wantonness,  cruelty,  or  recklessness  of  the  deed,8  or  from  the 
relation  existing  between  the  defendant  and  the  owner  of  the  property  injured 
or  destroyed.9  But  in  North  Carolina  direct  evidence  of  actual  malice  against 
the  owner  of  the  property  destroyed  would  seem  to  be  essential  to  warrant  a 
conviction.10 

2.  Under  Statutes  Changing  the  Common-law  Rule.  —  The  rule  of  the  common 


Hean's  Case,  I  Leach  C.  C.  527,  note  a\  Rex 
v.  Shepherd,  1  Leach  C.  C.  539. 

Alabama.  —  Northcot  v.  Slate,  43  Ala.  330; 
Hobson  v.  State,  44  Ala.  380;  State  v.  Pierce, 
7  Ala.  731. 

Arkansas.  —  Chappell  v.  State,  35  Ark.  345; 
Thomas  v.  State,  30  Ark.  433. 

Iowa.  —  State  v.  Harris,  11  Iowa  414.  See 
also  Stale  v.  Enslow,  10  Iowa  115. 

Minnesota.  —  U.    S.    v.    Gideon,    1  Minn. 

2Q2. 

New  Jersey.  —  Stale  v.  Beekman,  27  N.  J.  L. 
130. 

North  Carolina.  —  State  v.  Newby,  64  N. 
Car.  23;  Stale  v.  Latham,  13  Ired.  L.  (35  N. 
Car.)  33. 

Ohio.  —  Brown  v.  State,  26  Ohio  St.  1S2. 

Tennessee.  — Stone  v.  State,  3  Heisk.  (Tenn.) 
457;  State  v.  Wilcox,  3  Yerg.  (Tenn.)  278,  24 
Am.  Dec.  569. 

Texas.  —  Shirley  v.  State,  (Tex.  Crim.  1893) 
22  S.  W.  Rep.  42.  In  this  state  a  statute  (Pas- 
chal's  Digest,  art.  2344)  in  express  words 
made  an  intent  to  injure  the  owner  of  the 
animai  an  essential  ingredient  of  the  crime. 
State  v.  Rector,  34  Tex.  565;  Newton  v.  State, 
3  Tex.  App.  245. 

In  New  York  it  has  been  held  that  any  delib- 
erate cruelty  to  an  animal  is  a  misdemeanor 
at  common  law.  People  v.  Stakes,  1  Wheel. 
Crim.  (N.  Y.)  in;  Ross's  Case,  3  City 
Hall  Rec.  (N.  Y.)  191;  Slaa-e  Horse  Cases,  (C. 
PI.  Spec.  T.)  15  Abb.  Pr.  N.  S.  (N.  Y.)  51. 
See  also  Kilpatrick  v.  People,  5  Den.  (N.  Y.) 
277.  But  see  People  v.  Moody.  (Supm.  Ct. 
Gen.  T.)  5  Park.  Crim.  (N.  Y.)  576. 

1.  Malice  Against  Special  Owner  Sufficient.  — 
Stone  v.  State,  3  Heisk.  (Tenn.)  457. 

2.  Malice  Against  Servant  or  Relation  of  Owner 
Not  Sufficient.  —  Rex  v.  Austen,  R.  &  R.  C.  C. 
490. 

3.  Malice  Against  Unknown  Owner  Sufficient. 

•—  State  v.  Phipps,  95  Iowa  491;  Stale  v.  Linde, 
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54  Iowa  139.  But  see  Newton  v.  State,  3  Tex. 
App.  245. 

4.  Expressions  or  Declarations  of  Defendant.  — 

Heron  r.  State,  22  Fla.  80;  People  v.  Fergu- 
son, 1 19  Mich.  373. 

5.  Malice  Presumed  from  the  "Wilful  Doing  of 
an  Unlawful  Act.  —  Chappell  v.  State,  35  Ark. 
345;  Lossen  v.  State,  62  Ind.  440;  Stale  v. 
Linde,  54  Iowa  142;  State  v.  Toney,  15  S.  Car. 
413;  Slate  v.  Council,  I  Overt.  (Tenn.)  306; 
Wallace  v.  State.  30  Tex.  758;  Shirley  v.  State, 
(Tex.  Crim.  1893)  22  S.  W.  Rep.  42.  See  also 
Reg.  v.  Smith,  7  Nova  Scotia  29.  But  see 
Newton  v.  State,  3  Tex.  App.  245. 

But  malice  will  not  be  presumed  from  the 
mere  doing  of  an  unlawful  act  if  it  is  not  done 
wilfully.    Allison  v.  State,  42  Ind.  354. 

6.  Presumption  of  Malice  from  the  Manner  or 
Circumstances  of  the  Act.  —  Pippen  -v.  State,  77 
Ala.  81;  Hobson  v.  State,  44  Ala.  380:  State  v. 
Pierce,  7  Ala.  731 ;  State  v.  Enslow,  10  Iowa  116. 

7.  Presumption  of  Malice  from  Instrument  Used. 
—  Hobson  v.  State,  44  Ala.  380;  Hill  v.  State, 

43  Ala.  338;  Com.  v.  Walden,  3  Cush.  (Mass.) 
561;  People  v.  Olsen,  6  Utah  284. 

8.  Malice  Inferred  from  the  Wantonness,  Cruelty, 
or  Recklessness  of  the  Act. —  Hobson  v.  State, 

44  Ala.  3S0,  State  v.  Pierce,  7  Ala.  731;  State 
v.  Williamson,  68  Iowa  351;  People  v.  Olsen, 
6  Utah  286. 

In  a  Prosecution  under  an  Ohio  Statute  (Act  of 
April  15,  1857)  for  unlawfully,  wilfully,  and 
maliciously  injuring  a  horse,  it  was  held  that 
if  the  act  was  done  wilfully  and  deliberately, 
was  cruel,  and  seriously  injurious  to  the  ani- 
mal, and  was  done  for  the  purpose  of  gaining 
by  another's  loss,  the  law  would  infer  malice. 
Brown  v.  State,  26  Ohio  St.  176. 

9.  State  v.  Enslow,  10  Iowa  116. 
Evidence  of  Relation  Between  Prosecutor  and 

Third  Persons  Not  Admissible.  —  State  v.  Mc- 
Derrr.ott,  36  Iowa  107. 

10.  State  v.  Newby,  64  N.  Car.  23. 
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law  in  relation  to  the  intent  essential  to  this  crime  has  in  many  jurisdictions 
been  changed  by  statute,  either  by  express  provision  1  or  by  the  omission  of 
the  word  "malicious."  As  malice  is  perhaps  the  most  distinctive  character- 
istic of  the  common-law  malicious  mischief,  it  is  probably  more  accurate  to  say 
that  this  latter  class  of  statutes  has  created  crimes  analogous  to  the  malicious 
mischief  of  the  common  law.  But  however  this  may  be,  statutes  of  this 
class  have,  almost  universally,  been  treated  as  a  part  of  the  general  topic  of 
malicious  mischief. 

"Wilful"  or  "wilfully"  is  a  word  often  used  in  statutes  of  this  character  to 
describe  the  intent  with  which  the  act  must  be  committed  to  constitute  the 
offense.  As  used  in  some  of  the  statutes  "  wilfully  "  has  been  held  to  mean 
intentionally.3  But  as  used  in  other  statutes  a  much  broader  meaning  has 
been  attributed  to  the  word.  Thus  it  has  been  held  to  mean  "  governed  by 
the  will,  obstinate,  perverse;"3  "with  evil  intent  or  legal  malice,  or  without 
reasonable  ground  for  believing  the  act  to  be  lawful ;  "  *  "  maliciously  in  the 
sense  of  an  injury  done  in  the  spirit  of  wantonness  or  with  an  evil  intent  or 
guilty  purpose." 5  The  word  is  not  synonymous  with  "unlawfully."6  A 
statute  whose  terms  are  "  wilfully  or  maliciously  "  is  violated  if  the  prohibited 
act  is  done  wilfully,  though  the  element  of  malice  be  absent.7 

"Wantonly"  is  a  term  frequently  used  in  the  statutes.  An  illegal  act  is 
wanton  when  it  is  needless  for  any  rightful  purpose,  without  any  adequate 
legal  provocation,  and  manifests  a  reckless  indifference  to  the  rights  and 
interests  of  another.8 

"Unlawfully."  —  Where  a  statute  made  it  a  felony  to  do  an  act  "  unlawfully  " 


1.  Under  the  Express  Provisions  of  the  Later 
English  Statutes  it  is  immaterial  whether  or  not 
the  offense  is  committed  from  malice  against 
the  owner  of  the  property;  the  wilful  doing  of 
an  intentional  act  is  sufficient  to  warrant  a 
conviction.  Reg.  v.  Tivey,  r  C.  &  K.  704.,  47 
E,  C.  L.  704,  1  Den.  C.  C.  63;  Reg.  v.  Pembli- 
ton,  L.  R.  2  C.  C.  119;  Reg.  v.  Welch,  1  Q.  B. 
D.  23;  Reg.  v.  Bullock,  L.  R.  1  C.  C.  115. 

2.  Meaning  of  "  Wilfully." — Gardner  v.  Mans- 
bridge,  16  Cox.  C.  C.  281;  Reg.  v.  Bowray,  10 
Jur.  an;  Territory  v.  Crozier,  6  Dak.  8;  Wal- 
lace v.  State,  30  Tex.  758. 

A  man  must  be  held  to  do  a  thing  wilfully 
when  he  does  it  either  intending  to  cause  dam- 
age, or  knowing  that  the  act  that  he  commits 
will  cause  damage  to  the  property  on  which  it 
is  committed.  Roper  v.  Knott,  (1898)  1  Q.  B. 
87r. 

Whan  an  unlawful  act  is  the  result  of  a  pre- 
conceived purpose  and  not  the  mere  impulse 
of  anger,  it  is  wilful.  State  v.  Brigman,  94 
N.  Car.  888. 

3.  Johnson  v.  State,  61  Ala.  9. 

4.  Thomas  v.  State,  14  Tex.  App.  200;  Lane 
v.  State,  16  Tex.  App.  172;  Rose  v.  State,  19 
Tex.  App.  470. 

5.  State  v.  Foote,  71  Conn.  737. 

6.  "Wilfully"  Not  Synonymous  with  "  Unlaw- 
fully."—  Stale  v.  Hussey,  60  Me.  410,  n  Am. 
Rep.  209. 

7.  "Wilfully  or  Maliciously."  —  Roper  v. 
Knott,  (1898)  r  Q.  B.  868  [disapproving  Hall  v. 
Richardson,  54  J.  P.  345 J ;  Gardner  v.  Mans- 
b ridge,  16  Cox  C.  C.  281;  Johnson  v.  State,  37 
Ala.  457;  Territory  v.  Crozier,  6  Dak.  8. 

8.  "Wanton"  or  "Wantonly." — State  v.  Brig- 
man,  94  N.  Car.  888.  See  also  Allgood  v.  State, 
95  Ter.n.  471;   Tatum  v.  State,  66  Ala.  465. 

"  Wantonly,"  as  used  in  the  Wisconsin  stat- 
ute (Rev.  Stat.,  §  4440.  was  held  to  mean  any 


reckless  disregard  of  the  lawful  rights  of  the 
owner  of  the  property  injured  or  destroyed, 
heedless  of  the  necessary  results  of  the  act 
complained  of.    Werner  v.  State,  93  Wis.  266. 

The  term  "wantonly"  implies  turpitude; 
that  the  act  done  is  of  wilful,  wicked  purpose. 
North  Carolina  v.  Vanderford,  35  Fed.  Rep. 
287. 

Voluntary  Injury  by  Domestic  Animal  Not  Wan- 
ton.—  A  penal  ordinance  of  a  city,  providing 
a  punishment  for  "  wantonly  "  injuring,  or 
causing  lo  be  injured,  "  any  private  or  public 
property,  or  shade  or  ornamental  trees,"  etc., 
does  not  authorize  the  city  to  maintain  an  ac- 
tion against  the  owner  of  a  domestic  animal 
which  has  voluntarily  injured  any  such  tree. 
Goshen  v.  Crary,  58  Ind.  268. 

To  Constitute  a  Wanton  Killing  or  Wounding  of 
an  Animal  the  act  must  have  been  committed 
regardless  of  the  rights  of  the  owner,  in  a  reck- 
less spirit,  or  under  such  circumstances  as 
evinced  a  wicked  or  mischievous  intent,  and 
must  have  been  without  excuse.  Thomas  v. 
State,  14  Tex.  App.  200.  See  also  Branch  v. 
State,  41  Tex.  622;  Jones  v.  State,  3  Tex.  App. 
228;  Lott  v.  State,  9  Tex.  App.  206. 

The  bare  fact  of  killing  is  not  sufficient  to 
establish  a  wilful  or  wanton  killing,  but  the 
burden  of  proof  rests  on  the  stale  to  show  be- 
yond a  reasonable  doubt  that  it  was  wilfully 
or  wantonlv  done.  Davis  v.  State,  12  Tex. 
App.  11;  Thomas  v.  State,  14  Tex.  App.  200. 

In  a  trial  for  the  "  wilful  and  wanton  "  kill- 
ing of  a  dumb  animal,  the  court  instructed 
the  jury  to  convict  the  accused  if  they  believed 
that  he  "  unlawfully  "  killed  the  animal. 
This  was  held  to  be  error,  because  the  killing 
might  have  been  unlawful,  yet  not  "  wilful 
and  wanton."  Jones  v.  State,  9  Tex.  App. 
178.  See  also  Rountree  v.  State,  10  Tex.  App. 
no;  State  v.  Rector,  34  Tex.  565. 
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it  was  held  that  a  wrong  motive  was  an  essential  element  of  the  felony.1 

None  of  These  Terms  "  Wilfully,"  "  Wantonly,"  or  "  Unlawfully  "  Imply  Malice  towards  the 
owner  of  the  property  injured  or  destroyed.  Proof  of  such  malice  is  not, 
therefore,  essential  to  a  conviction  under  a  statute  using  such  terms.2 

Statute  Declaring  Act  a  Crime  Without  Qualifying  Words  as  to  Intent.  — ■  So  where  a 
statute  declares  the  doing  of  a  certain  act  a  crime,  without  using  any  qualify- 
ing words  to  describe  the  intent  with  which  the  act  must  be  committed,  malice 
is  not  an  essential  ingredient  of  the  crime.3  But  where  it  was  evident  that  the 
words  of  such  a  statute  went  beyond  the  intent  of  the  legislature  it  was  held 
that  they  should  be  qualified  by  the  addition  of  the  words  "  wilfully  and 
unlawfully."  * 

Beginning  to  Demolish.  —  Where  the  offense  against  which  the  statute  is  aimed 
is,  "beginning  to  demolish  "  a  house,  an  indictment  under  it  cannot  be  sup- 
ported unless  the  person  committing  the  offense  had  the  intention  to  destroy 

the  house.5 

VII.  Defenses  —  1.  Discharge  of  Official  Duty.  —  It  is  a  sufficient  defense  to 
a  prosecution  for  malicious  mischief  that  the  act  alleged  was  done  in  the  dis- 
charge of  an  official  duty.6 

2.  Bona  Fide  Claim  of  Right.  —  So  it  is  a  good  defense  that  the  act  was 
done  under  a  bona  fide  claim  of  right.  Such  a  claim  repels  the  presumption 
of  malice.7    But  the  rule  is  otherwise  if  the  defendant  does  more  damage 


1.  "  Unlawfully  Implies  a  Wrong  Motive."  — 

Reg.  v.  Langford,  C.  &  M.  602,  41  E.  C.  L. 

328. 

2.  No  One  of  the  Terms  "Wilfully,"  "Wan- 
tonly" or  "Unlawfully"  Implies  Malice  Towards 
Owner  of  Property.  —  Roper  v.  Knott,  (1898)  1  Q. 

B.  868,  disapproving  Hall  v.  Richardson,  54  J.  P. 
345;  Gardner  v.  Mansbridge,  16  Cox  C.  C.  281; 
Tatum  v.  State,  66  Ala.  465;  Johnson  v.  State, 
37  Ala.  457;  Territory  v.  Crozier,  6  Dak.  8; 
State  v.  Sneed,  121  N.  Car.  614;  State  v.  Jones, 
121  N.  Car.  616;  Werner  v.  Slate,  93  Wis.  266. 

3.  Statutes  Without  Qualifying  Words  as  to 
Intent.  —  Rex  v.  Salmon,  R.  &  R.  C.  C.  26; 
State  v.  Walters,  64  Ind.  226. 

4.  State  v.  Simpson,  73  N.  Car.  270;  State  v. 
Parker,  81  N.  Car.  548. 

5.  Beginning  to  Demolish  a  House.  —  Rex  v. 
Thomas,  4  C.  &  P.  237,  19  E.  C.  L.  363;  Rex 

.  Price,  5  C.  &  P.  510,  24  E.  C.  L.  432;  Reg. 
v  Howell,  9  C.  &  P.  437,  38  E.  C.  L.  179; 
Reg.  v.  Adams,  C.  &  M.  299,  41  E.  C.  L.  167. 

6.  Discharge  of  Official  Duty.  —  North  Carolina 
v.  Vanderford,  35  Fed.  Rep.  282;  Schott  v. 
State,  7  Tex.  App.  616. 

7.  Act  Done  under  a  Bona  Fide  Claim  of  Right 
—  England.  —  Reg.  v.  Tvvose,  14  Cox  C.  C. 
327;  Reg.  v.  James,  8  C.  &  P.  131,  34  E.  C.  L. 
326;  Reg.  v.  Phillips,  2  Moody  252;  Reg.  v. 
Matthews,  14  Cox  C.  C.  5;  Crick  v.  Crick,  6 
W.  R.  594;  Leyson  v.  Williams,  54  J.  P.  631; 
Taylor  v.  Newman,  32  L.  J.  M.  C.  186,  9  Cox 

C.  C.  314. 

Alabama.  —  Pippen  v.  State,  77  Ala.  81. 

Connecticut.  —  State  v.  Foote,  71  Conn.  737. 

Georgia.  —  Castleberry  v.  State,  62  Ga.  442. 

Illinois.  —  Sattler  v.  People,  59  111.  68. 

Indiana.  —  Palmer  v.  State,  45  Ind.  388; 
Howe  v.  State,  10  Ind.  492;  Windsor  v.  State, 
13  Ind.  375;  Dawson  v.  State,  52  Ind  478; 
Barlow  v.  State,  120  Ind.  56;  Lossen  v.  State, 
62  Ind.  437.  See  also  State  v.  Bush,  29  Ind. 
no. 

Iowa.  —  State  v.  Flynn,  28  Iowa  26. 
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Kansas.  — State  v.  McBeth,  49  Kan.  5S4. 

Missouri.  —  Stale  v.  Kempf,  n  Mo.  App.  88; 
State  v.  Underwood,  37  Mo.  225;  State  v.  New- 
kirk,  49  Mo.  84;  State  v.  Zinn,  26  Mo.  App.  17. 

New  Jersey.  —  State  v.  Clark,  29  N.  J.  L.  96. 

New  York.  —  People  v.  Kane,  131  N.  Y.  111, 
27  Am.  St.  Rep.  574. 

ATorth  Carolina.  —  State  v.  Reynolds,  95  N. 
Car.  616;  State  v.  Winslow,  95  N.  Car.  649. 

Pennsylvania.  —  Com.  v.  Drass,  146  Pa.  St. 
55,  29  W.N.  C.  (Pa)  463. 

Tennessee.  — Goforth  v.  State,  8  Humph. 
(Tenn.)  37;  Hampton  v.  State,  10  Lea  (Tenn.) 
640;  Malone  v.  State,  n  Lea  (Ttnn.)  701. 

Texas.  —  Woodward  v.  State,  33  Tex.  Crim. 
554;  Rose  v.  State,  19  Tex.  App.  470;  Camp  v. 
Slate,  (Tex.  Crim.  1900)  57  S.  W.  Rep.  96.  See 
also  Brady  v.  State,  (Tex.  Crim.  1894)26  S.  W. 
Rep.  621. 

Virginia.  —  Dye  v.  Com.,  7  Gratt.  (Va.)  662. 

Wisconsin.  —  Werner  v.  Slate,  93  Wis.  266. 

But  see  Com.  v.  Tolman,  149  Mass.  229,  r4 
Am.  St.  Rep.  414;  Com.  v.  Wilder,  127  Mass.  1. 

It  has  been  well  said  that  a  prosecution  for 
this  offense  should  not  be  sustained  as  a  means 
of  redressing  a  private  grievance,  or  for  the 
purpose  of  determining  the  title  to  real  estate. 
Windsor  v.  State,  13  Ind.  375;  Dawson  v. 
State,  52  Ind.  478.  See  also  Jenkins  v.  State, 
7  Tex.  App.  146;  Werner  v.  State,  93  Wis.  266. 

Acts  of  a  Lessee.  —  A  statute  making  it  an  in- 
dictable offense  wilfully  to  injure  a  dwelling 
house  does  not  embrace  the  case  of  an  injury 
to  such  a  house  by  the  lessee  during  the  con- 
tinuance of  his  term.  State  v.  Mason,  13  Ired. 
L.  (35  N.  Car.)  341;  State  v.  Whitener,  92  N. 
Car.  798.  But  see  Derixson  v.  State,  65  Ind. 
385. 

So  a  tenant  cannot  be  convicted  under  Texas 
Pen.  Code,  art.  684,  for  pulling  down  a  panel 
of  a  fence  in  order  to  afford  him,  as  tenant  of 
the  premises,  a  more  convenient  passageway 
than  that  existing.  Hooks  v.  State,  25  Tex. 
App.  601. 
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than  he  can  reasonably  suppose  to  be  necessary  for  the  assertion  or  protec- 
tion  of  the  right  claimed  by  him.1 

3.  Authority  of  Owner.  —  Another  sufficient  defense  is  that  the  act  was 
committed  by  authority  of  the  owner  of  the  property.3  But  evidence  that  a 
third  person  authorized  the  act  is  not  admissible,  unless  it  be  shown  that  in 
doing  so  he  acted  as  agent  of  the  owner.3 

4.  Protection  of  Property  from  Trespassing  Animals.  —  On  an  indictment  for 
malicious  mischief  in  killing  or  injuring  an  animal,  it  is  a  good  defense  to  show 
that  the  act  was  done  while  the  animal  was  trespassing  within  the  inclosure 
of  the  defendant,  and  with  the  motive  of  protecting  his  property  from  its 
depredations.*  So,  upon  an  indictment  under  a  statute  making  the  "wilful 
or  wanton  "  killing  of  animals  a  crime,  it  is  a  sufficient  defense  to  show  that 
the  killing  was  done  in  the  necessary  protection  of  the  property  of  the  slayer, 
after  he  had  ineffectually  used  ordinary  care  to  protect  his  property.5    But  it 


Burning  Building  in  Which  Another  Has  a 
Qualified  Ownership.  —  H a t  under  a  statule 
making  it  an  indictable  offense  to  maliciously 
burn  a  building,  a  person  may  be  convicted  of 
burning  a  building  on  his  own  land,  if  it  is  at 
the  time  in  the  occupancy  and  possession  of 
another  having  a  qualified  ownership  in  it. 
Erskine  v.  Com.,  8  Gratt.  (Va.)  624.  But  see 
Brady  v.  Stale,  (Tex.  Crim.  1894)  2b  S.  W.  Rep. 
621. 

Landowner  Justified  in  Cutting  Trees  on  His 
Own  Land. — Under  the  by-law  of  a  village  to 
present  injury  to  shade  trees  on  its  streets,  it 
was  held  that  a  conviction  could  not  be  sus- 
tained where  an  adjacent  owner  cut  do wn  trees 
on  his  own  land.  Lancaster  v.  Richardson,  4 
Lans.  (N.  Y.)  136. 

1.  Claim  of  Right  No  Defense  Where  Unneces- 
sary Damage  Is  Done.  —  Reg.  v.  Clemens,  (1898) 
1  Q-  B.  556.    See  also  Heron  v.  State,  22  Fla.  86. 

2.  Act  Committed  by  Authority  of  Owner.  — 
Ash  worth  v.  State,  63  Ala.  120. 

Cutting  Trees  in  a  Cemetery  by  and  with  the 
advice  and  consent  of  a  majority  of  the  trustees 
in  charge  thereof,  though  without  a  formal 
resolution  of  the  board,  is  not  an  offense  with- 
in the  Illinois  statute,  Crim.  Code,  div.  1,  §  289. 
Mettler  v.  People,  135  111.  410. 

3.  Authority  Must  Be  Traced  to  Owner.  —  Wal- 
lace v.  State,  30  Tex.  758. 

Verbal  Authority  —  Jury  Should  Determine 
Meaning  of  Ambiguous  Language.  —  Ashworth 
v.  State,  63  Ala.  120. 

4.  Protecting  Property  from  Trespassing  Ani- 
mals.—  Smith  v.  Williams,  56  J.  P.  840;  Rex 
v.  Wansey,  8  Hawaii  115;  Wright  v.  State,  30 
Ga.  325,  76  Am.  Dec.  656.  See  also  Hoak  v. 
State,  (Tex.  Crim.  1894)  26  S.  W.  Rep.  508. 

But  in  Illinois  it  has  been  held  that  it  is  a 
violation  of  the  common  law,  as  well  as  of  the 
statute  of  that  state  relating  to  malicious  mis- 
chief, for  a  person  to  shoot  or  wound  stock 
found  trespassing  upon  his  premises.  Snap  v. 
People,  19  111.  80,  68  Am.  Dec.  582. 

In  Missouri,  on  an  indictment  for  maliciously 
killing  a  cow,  testimony  of  the  owner  describ- 
ing her,  and  that  he  found  her  shot  behind 
the  defendant's  fence,  which  is  corroborated  by 
that  of  others  showing  that  the  defendant  shot 
at  a  cow  of  that  description  in  his  inclosure 
which  afterwards  jumped  out  and  died,  was 
held  sufficient  to  sustain  a  conviction  under 
the  statute  of  that  state,  Rev.  Stat.  Mo.  1879, 
§  1374.    State  v.  Grimes,  101  Mo.  188. 

Under  the  Statutes  in  Force  in  Arkansas  and 


64 


Georgia  it  has  been  held  to  be  no  defense  to  a 
prosecution  for  malicious  mischief,  com mitted 
by  killing  or  wounding  an  animal,  that  the 
animal  was  at  the  time  trespassing  upon  the 
defendant's  premises,  unless  it  be  shown  that 
such  premises  were  inclosed  by  a  la wful  fence. 
Bennefield  v.  State,  62  Ark.  365;  Arnold  v. 
State,  70  Ga.  723.  See  also  Dean  v.  State,  37 
Ark.  57.  But  see  Thomas  v.  State,  30  Ark. 
433;  Chappell  v.  State,  35  Ark.  345. 

The  Placing  of  Poisoned  Flesh  in  an  Enclosed 
Garden  for  the  purpose  of  destroying  a  dog 
which  was  in  the  habit  of  straying  there  was 
held  not  to  be  an  offense  under  a  statute 
making  it  indictable  to  "  unlawfully  and  mali- 
ciously "  kill,  maim,  or  wound  certain  animals, 
including  dogs.  Daniel  v.  Janes,  2  C.  P.  D. 
351- 

Wounding  Trespassing  Animal  to  Prevent  Rep- 
etition of  Injury.  ■ —  In  a  North  Carolina  case  it 
was  held  that  an  indictment  for  malicious  mis- 
chief would  not  lie  where  the  defendant  took 
a  horse  from  his  cornfield,  where  it  was  dam- 
aging his  corn,  to  a  secret  part  of  the  county, 
where  he  inflicted  the  wound  with  a  view  of 
preventing  a  repetition  of  the  injury.  State  v. 
Landreth,  2  Law  Repos.  (4  N.  Car.)  446. 

Killing  Stallion  to  Prevent  Injury  to  Mares.  — 
In  a  prosecution  for  killing  a  stallion  while 
attempting  to  castrate  him,  to  prevent  his 
"  bothering"  the  defendant's  brood  mares,  it 
was  held  proper  to  instruct  the  jury  that  if  the 
defendant  injured  the  stallion,  and  it  reason- 
ably appeared  to  him  that  his  stock  was  in 
danger  of  serious  injury  from  said  stallion, 
and  he  inflicted  the  wound  to  prevent  the  in- 
jury, he  was  not  guilty.  Woods  v.  State,  27 
Tex.  App.  586. 

5.  KilliDg  Done  to  Protect  Property  Not  "  Wilful 
or  Wanton."  —  Thomas  v.  State.  14  Tex.  App. 
200;  Branch  v.  State,  41  Tex.  622;  Davis  v. 
State,  12  Tex.  App.  11;  Lott  v.  State,  9  Tex. 
App.  206;  McMahan  v.  State,  29  Tex.  App. 
348.  See  also  Hoak  v.  State,  (Tex.  Crim.  1894) 
26  S.  W.  Rep.  508.  But  see  Jones  v.  State,  3 
Tex.  App.  228;  Gerdes  v.  State,  (Tex.  Crim. 
1896)  34  S.  W.  Rep.  268;  Cryer  v.  State,  36  Tex. 
Crim.  621,  overruling  Payne  v.  State,  17  Tex. 
App.  40;  McRay  v.  State,  18  Tex.  App.  331, 
and  Brewer  v.  State,  2S  Tex.  App.  565 

In  North  Carolina,  where  there  is  a  stock  law 
giving  ample  redress  to  persons  upon  whose 
property  the  animals  of  another  trespass,  it 
has  been  held  that  it  is  no  defense  to  a  prose- 
cution for  "  wantonly  and  wilfully  "  injuring 
Volume  XIX. 


Punishment. 


MA  LI  CIO  US  MISCHIEF. 


Punishment. 


has  been  held  that  a  person  is  guilty  of  "unlawfully"  killing  the  animals  of 
another  if  he  pursues  them  with  dogs  and  kills  them,  though  such  animals  had 
broken  into  his  field  and  were  at  the  time  of  pursuit  injuring  his  crops.1 

Evidence  Admissible  upon  the  Question  of  Motive.  —  In  a  prosecution  for  wilfully 
and  wantonly  killing  a  cow,  evidence  to  show  that  the  animals  with  which  the 
cow  ran  were  breachy  animals  and  in  the  habit  of  trespassing  upon  crops,  may 
be  considered  by  the  jury  in  determining  whether  or  not  the  killing  was 
wilful  and  wanton,  or  whether  it  was  done  under  circumstances  sufficient 
to  negative  such  motives.2  Evidence  of  former  offenses  is  inadmissible  in  a 
prosecution  for  malicious  michief  in  killing  the  animals  of  another  on  a  cer- 
tain day,  where  there  is  no  connection  between  the  transactions.3 

5.  Tender  of  Compensation.  —  Under  an  Alabama  statute  providing  that  a 
tender  of  full"  compensation  to  the  owner  of  an  animal  killed  or  injured,  before 
the  commencement  of  the  prosecution,  is  a  bar  to  it,  the  defendant  must  show 
an  actual  tender  of  full  compensation  or  a  bona  fide  offer  of  the  same.4 

VIII.  PUNISHMENT. — As  has  previously  been  stated,  malicious  mischief  is 
at  common  law  a  misdemeanor,  and  under  some  of  the  statutes  it  is  a  misde- 
meanor and  under  others  it  is  a  felony.5  The  punishments  fixed  for  the 
varied  offenses  under  the  great  multiplicity  of  statutes  vary  from  a  small  fine 
to  a  long  term  in  the  penitentiary.  Some  of  the  peculiar  provisions  of  the 
statutes  relating  to  the  punishment  to  be  inflicted  have  received  the  interpre- 
tation of  the  courts.6 

the  personal  property  of  another,  that  the  prop-  5.  See  supra,  this  title,  History  and  Nature  of 
erty  injured  is  a  trespassing  cow.     State  v.      the  Offensi-. 

Brigman,  94  N.  Car.  888.  6.  Punishment  —  Construction  of  Peculiar  Pro- 

1.  Thompsons.  Slate,  67  Ala.  106,  42  Am.  visions  of  Statutes.  —  Armstrong  v.  State,  54 
Rep.  101.  Ark.  364;  Lemon  v.  Slate,  19  Ark.  171 ;  Black 

2.  Reedy  v.  Stale,  22  Tex.  App.  271.  v.  State,  2  Md.  376;  Britton  v.  Com.,  1  Cush. 

3.  Smith  v.  State,  (Tex.  Crim.  1893)  24  S.  (Mass.)  302;  Com.  v.  Macomber,  3  Mass.  254; 
W.  Rep.  27.  People  v.  Knatt,  156  N.  Y.  302;  State  v.  Alex- 

4.  Tender  of  Compensation  under  Alabama  Stat-  ander,  14  Rich.  L.  (S.  Car.)  247;  State  v. 
ute.  —  Roe  v.  Slate,  82  Ala.  68;  Ashworth  v.  Moultrieville,  Rice  L.  (S.  Car.)  158;  Jordan  v. 
State,  63  Ala.  120.  Stale,  9  Lea  (Tenn.)  404. 
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CROSS-REFERENCES. 

For  matters  of  Procedure,  .w  Encyclopedia  of  Pleading  and  Practice,  vol. 
13,  P-  4i9- 

See  also  in  this  work  the  title  FALSE  IMPRISONMENT,  vol.  12,  p.  719. 

1.  Definition  and  Scope  of  Article.  —  Malicious  prosecution  has  been 
denned  as  "a  prosecution  on  some  charge  of  crime  which  is  wilful,  wanton,  or 
reckless,  or  against  the  prosecutor's  sense  of  duty  and  right,  or  for  ends  he 
knows  or  is  bound  to  know  are  wrong  and  against  the  dictates  of  public 
policy."  1  Other  authorities,  however,  do  not  limit  the  term  to  the  institution 
of  criminal  proceedings,  but  include  civil  suits  as  well,2  and  such,  for  practical 
purposes,  is  the  preferable  view.  As  the  principles  regulating  the  liability  of 
a  party  for  the  wrongful  institution  of  a  criminal  proceeding  and  a  civil  suit 
are  in  large  measure  identical,  the  two  subjects  will  be  considered  together  in 
the  present  article,  distinguishing  between  them  only  where  it  is  necessary  or 
proper  so  to  do.3 

II.  General  Principles —  1.  Rule  of  Public  Policy.  —  Public  policy  favors 
prosecutions  for  crime,  and  requires  that  a  person  who  in  good  faith  and  upon 
reasonable  grounds  institutes  proceedings  upon  a  criminal  charge  shall  be 
protected.4 

The  Presumption  of  Law  is  therefore  that  every  prosecution  for  a  crime  is 
founded  on  probable  cause  and  is  instituted  only  for  purposes  of  justice.5 

Civil  Actions.  —  So  it  has  been  held  with  reference  to  civil  actions  that  public 
policy  requires  that  parties  may  freely  enter  the  courts  to  settle  their  griev- 
ances, and  that  the}'  may  do  this  without  exposure  to  a  suit  for  damages  in 
case  of  an  adverse  decision  by  judge  or  jury.  Otherwise  a  large  proportion  of 
unsuccessful  civil  actions  would  be  followed  by  suits  for  malicious  prosecution, 
and  litigation  would  thus  be  interminably  prolonged.6 

2.  Nature  of  Wrong.  —  A  malicious  prosecution  is  regarded  as  a  personal 
tort.7 

3.  Assignability  and  Survival  of  Right  of  Action.  —  A  right  of  action  for 
malicious  prosecution  is  not  assignable,  even  though  a  verdict  has  been 


1.  See  And.  L.  Diet.;  Hamilton  v.  Smith, 
39  Mich.  222. 

2.  See  Bouv.  L.  Diet. 

3.  Use  of  Terms.  —  As  a  general  rule,  unless 
the  contrary  is  stated  or  plainly  appears  by 
implication,  the  words  "  plaintiff  "  and  "  de- 
fendant" will  be  used  throughout  this  article 
to  refer  to  the  parties  to  the  action  for  mali- 
cious prosecution  and  not  to  indicate  the  rela- 
tions of  the  parties  to  the  suit  out  of  which 
such  action  has  arisen. 

4.  Public  Policy  —  United  States.  —  Teal  v. 
Fissel,  28  Fed.  Rep.  351. 

Illinois.  —  Richey  v.  McBean,  17  111.  63. 
Louisiana.  —  Girot  v.  Graham,  41  La.  Ann. 
5H. 

Massachusetts.  —  Stone  v.  Crocker,  24  Pick. 
(Mass.)  81. 

Minnesota.  —  Cole  v.  Curtis,  16  Minn.  182. 

New  York. — Carl  v.  Ayers,  53  N.  Y.  17; 
Sprague  v.  Gibson,  63  Hun  (M.  Y.)  626,  17  N. 
Y.  Supp.  685. 

Wrongs  Particularly  Affecting  Public.  — ■  It  has 
been  held  lhat.  where  the  charge  is  of  a  crime 
which  particularly  affects  the  public,  the  prose- 
cutor should  stand  on  the  footing  of  the  most 
favored  class  of  prosecutors  Taylor  v.  Balti- 
more, etc.,  R.  Co.,  18  Ind.  App.  692. 

6.  John  v.  Bridgman,  27  Ohio  St.  22. 


6.  Ferguson  p.  Arnow,  142  N.  Y.  580;  Kolka 
v.  Jones,  6  N.  Dak.  461. 

7.  Personal  Tort. —  Lawrence  v.  Martin,  22 
Cal.  173;  Nettleton  v.  Dinehart,  5  Cush. 
(Mass.)  543;  Xoonan  v.  Orton,  34  Wis.  ^59,  17 
Am.  Rep.  441. 

Loss  to  Business  Mere  Aggravation.  —  An  action 
for  malicious  prosecution  is  an  action  for  a 
personal  injury,  although  special  loss  to  the 
plaintiff's  business  resulting  from  such  wrong 
may  constitute  an  aggravation  of  the  damages. 
Noonan  v  Orton,  34  Wis.  259,  17  Am.  Rep. 
441- 

Rule  under  Special  Statute  —  Obligations 
"  Fraudulently  Incurred."  —  An  action  for  mali- 
cious prosecution  is  not  an  obligation  "  fraud- 
ulently incurred  "  within  the  meaning  of 
Bates's  Annot.  Stai.  Ohio  (1S97)  §  5521,  subsec. 
9,  authorizing  an  attachment  where  the  de- 
fendant has  fraudulently  or  criminally  con- 
tracted the  debt  or  incurred  the  obligation  on 
which  suit  is  about  to  be  or  has  been  brought. 
Glidden,  etc.,  Varnish  Co.  Tov,  4  Ohio  Cir. 
Dec.  323,  8  Ohio  Cir.  Ct.  157. 

In  Some  States,  by  Statute,  a  malicious  prose- 
cution for  a  crime  is  made  a  criminal  offense. 
See  Pen.  Code  Tex.  (1S95),  art.  292.  See  also 
Dempsey  v.  State,  27  Tex.  App.  269,  11  Am. 
St.  Rep.  193. 
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rendered  in  an  action  therefor.1  Nor  does  such  cause  of  action,  at  common 
law,  survive  the  death  of  the  injured  party.2 

III.  What  Constitutes  Malicious  Prosecution  —  1.  In  General.  —  As  has 

been  stated,  a  malicious  prosecution  may  consist  of  either  civil  or  criminal 
proceedings.3 

2.  Rule  in  Civil  Cases  —  a.  Doctrine  at  Common  Law.  —  At  common 
law  an  action  would  lie  for  the  prosecution  of  a  civil  action  maliciously  and 
without  probable  cause,  irrespective  of  special  damage  to  the  defendant  therein 
beyond  the  expense  of  making  his  defense.* 


1.  Lawrence  v.  Martin,  22  Cal.  173;  Noonan 
v.  Orton,  34  Wis.  259,  17  Am.  Rep.  441,  the 
latter  case  holding  that  the  right  to  maintain 
an  action  for  malicious  prosecution  does  not 
pass  to  the  plaintiff's  assignee  in  bankruptcy. 

2.  Survival. —  Nettleton  v.  Dinehari,  5  Cush, 
(Mass.)  543,  holding  that  the  existing  Massa- 
chusetts  statute  with  reference  to  the  survival 
of  rights  of  action  for  personal  torts  did  not 
change  the  rule  as  to  malicious  prosecution. 

3.  Illustrations  of  Rule  —  Prosecution  for  Bas- 
tardy.—  Coffey  v.  Myers,  84  Ind.  105.  And 
see  Green  v.  Cochran,  43  Iowa  544. 

Bankruptcy  Proceedings.  —  Brown  v.  Chap 
man,  3  Burr.  1418,'  I  W.  Bl.  427;  Farley  v. 
Danks,  4  El.  &  Bl.  493,  82  E.  C.  L.  493,  1  Jur. 
N.  S.  331,  24  L.  J.  Q.  B.  244;  Oldfield  v.  Dodd, 
8  Exch.  578;  Johnson  v.  Emerson,  25  L.  T.  N.  S. 
337;  Sonneborn  v.  Stewart,  2  Woods  (U.  S.)  599. 

Forcible  Entry  and  Detainer.  —  Moffatt  v. 
Fisher,  47  Iowa  473;  Pope  v.  Pollock,  46  Ohio 
St.  367,  15  Am.  St.  Rep.  608.  See  also  Slater 
v.  Kimbro,  91  Ga.  217,  44  Am.  St.  Rep.  19. 

Garnishment.  —  Noonan  v.  Orton,  30  Wis.  356. 

Inquisition  of  Lunacy. — Turner  v.  Turner, 
Gow  50;  Lockenour  v.  Sides,  57  Ind.  360,  26 
Am.  Rep.  58;  Davenport  v.  Lynch,  6  Jones  L. 
(51  N.  Car.)  545. 

Issuance  of  Peace  Warrant.  —  Hyde  v.  Greuch, 
62  Md.  577- 

Replevin.  —  Brounstein  v.  Sahlein,  65  Hun 
(N.  Y.)  365.  Thai  the  plaintiff  recovered  in 
the  replevin  suit  the  damages  suffered  from 
the  taking  and  detention  of  his  goods  is  no 
bar  to  the  action.  McPherson  v.  Runyon,  41 
Minn.  524,  16  Am.  St.  Rep,  727. 

Issuance  of  Search  Warrant  —  England.  —  Boot 
v.  Cooper,  cited  in  1  T.  R.  535. 

Canada", —  Young  v.  Nichol,  9  Ont  347. 

Indiana.  —  Carey  v.  Sheets,  67  Ind.  375; 
Whitson  v.  May,  71  Ind.  269;  Harlan  v.  Jones, 
16  Ind.  App.  398.  In  this  last  case  it  was  held 
10  be  immaterial  that  the  proceedings  in  volved 
no  charge  of  crime. 

Minnesota.  —  Olson  v.  Tvete,  46  Minn.  225. 

Missouri.  —  Miller  v.  Brown,  3  Mo.  127,  23 
Am.  Dec.  693. 

New  York.  —  Doane  zi.  Anderson,  (Supm. 
Ct.  Gen.  T.)  15  N.  Y.  Supp.  459. 

Rule  for  Contempt.  —  Tavenner  v.  Morehead, 
41  W.  Va.  116. 

Writ  of  Injunction  —  United  States.  —  Frame 
v.  Sewing-Mach.  Co.,  31  Fed.  Rep.  704. 

California.  —  Anderson  v.  Coleman,  53  Cal. 
188. 

Georgia.  —  Mitchell  v.  Southwestern  R.  Co., 
75  Ga.  398. 

Illinois.  —  Crate  v.  Kohlsaat,  44  111.  App.  460. 
Iowa.  —  Beach  v.  Williams,  (Iowa  1899)  79 
N.  W.  Rep.  393. 


Ohio.  —  Newark  Coal  Co.  v.  Upson,  40  Ohio 
St.  17. 

Where  the  common  law  gives  a  remedy  for 
maliciously  suing  out  an  injunction  without 
probable  cause  therefor,  such  remedy  is  not 
merged  into  the  one  acquired  by  the  giving  of 
an  injunction  bond.  Cox  v.  Taylor,  10  B. 
Mon.  (Ky.)  17.  But  compare  Gorton  v.  Brown, 
27  111.  489,  81  Am.  Dec.  245. 

Writ  of  Attachment  —  Remedy  Distinct  from 
That  on  Attachment  Bond  —  England.  —  Chap- 
man v.  Pickersgill,  2  Wils.  C.  PI.  145. 

United  States. —  Preston  v.  Cooper,  1  Dill. 
(U.  S.)  589. 

Alabama.  —  Donnell  v.  Jones,  13  Ala.  490,  48 
Am.  Dec.  59. 

Massachusetts.  —  Savage  v.  Brewer,  16  Pick. 
(Mass.)  453. 

Ohio.  —  Fortman  v.  Rottier,  8  Ohio  St.  548, 
72  Am.  Dec.  606. 

West  Virginia.  —  Burkhart  v.  Jennings,  2 
W.  Va.  242. 

It  has  been  held  that  an  attachment  sued 
out  with  a  malicious  intent  to  vex  and  harass 
the  defendant  therein  will  render  the  plaintiff 
in  the  proceedings  liable  to  malicious  prosecu- 
tion, although  such  suit  is  not  groundless. 
Pierce  v.  Thompson,  6  Pick.  (Mass.)  193.  And 
though  the  party  attached  is  in  fact  indebted. 
Tomlinson  v.  Warner,  9  Ohio  103. 

But  an  action  for  malicious  prosecution  does 
not  lie  where  the  alleged  malicious  suit  was 
founded  on  a  just  claim,  although  such  claim 
was  smaller  than  that  for  which  the  suit  was 
brought,  where  the  property  attached  was  not 
of  a  greater  value  than  the  amount  of  such 
claim.    Grant  v.  Moore,  29  Cal.  644. 

The  Grade  of  Offense  Charged  Is  Immaterial, 
provided  it  is  one  for  which  the  party  may  be 
arrested  and  prosecuted.  Randall  v.  Henry, 
5  Stew.  &  P.  (Ala.)  367. 

4.  At  Common  Law  —  Civil  Cases  —  England. 
—  3  Black.  Com.  126;  Webster  p.  Haigh,  3  Lev. 
210;  Goslin  v.  Wilcock,  2  Wils.  C.  PI.  302; 
Baugh  v.  Killing  worth,  4  Mod.  13;  Walerer  v. 
Freeman,  Hob.  205. 

Indiana.  —  Lockenour  v.  Sides,  57  Ind.  364, 
26  Am.  Rep.  58. 

Kentucky.  —  Woods  v.  Finnell,  13  Bush  (Ky.) 
628. 

Maryland.  —  Supreme  Lodge,  etc.,  v.  Unver- 
zagt,  76  Md.  104. 

North  Dakota.  —  Kolka  v.  Jones,  6  N.  Dak. 
461. 

Ohio.  —  Pope  v.  Pollock,  46  Ohio  St.  367,  15 
Am.  St.  Rep.  608. 

Tennessee.  —  Lipscomb  v.  Shofner,  96  Tenn. 
112. 

Vermont.  —  Closson  v.  Staples,  42  Vl.  209,  I 
Am.  Rep.  316. 
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Rule  in  Civil  Cases. 


b.  Rule  under  Statute  of  Marlbridge.  —  The  statute  of  Marlbridge. 
52  Hen.  III.,  gave  to  a  defendant  who  had  prevailed  in  a  civil  action  maliciously 
prosecuted  not  merely  his  costs,  but  also  his  damages,  conferring  upon  a 
successful  defendant  a  remedy  in  the  very  case  in  which  he  was  maliciously 
prosecuted,  instead  of  compelling  him  to  seek  redress  in  an  independent  action.1 
The  effect  of  the  statute  was  therefore  to  supersede  the  subsequent  action  for 
the  malicious  prosecution  of  a  civil  suit,  unless  there  was  a  wrongful  arrest  of 
the  person,  or  seizure  of  property,  or  other  special  injury  which  would  not 
necessarily  result  in  all  suits  prosecuted  to  recover  for  like  causes.2 

c.  Present  Rule  in  United  States  —  (1)  In  General.  —  With  reference 
to  the  requisites  necessary  to  the  maintenance  of  an  action  for  the  malicious 
prosecution  of  a  civil  suit,  the  courts  of  the  several  states  of  the  American 
Union  are,  as  has  been  said,  "in  hopeless  conflict."  3 

(2)  Doctrine  that  Special  Damage  Necessary.  —  It  is  held  in  a  number  of 
jurisdictions  in  the  United  States  that  no  action  will  lie  for  the  institution 
and  prosecution  of  a  civil  action  with  malice  and  without  probable  cause, 
where  there  has  been  no  arrest  of  the  person  or  seizure  of  the  property  of  the 
defendant,  and  no  special  injury  sustained  which  would  not  ordinarily  result 
in  all  suits  prosecuted  to  recover  for  like  causes  of  action.4  But  wherever  the 
defendant  in  the  malicious  suit  has  been  deprived  of  his  personal  liberty,  or 
of  the  possession,  use,  or  enjoyment  of  property,  the  action  will  lie.5 

(3)  Doctrine  that  Special  Damage  Unnecessary.  — The  rule  in  other  juris- 
dictions, however,  is  that  if  a  civil  suit  is  instituted  maliciously  and  without 
probable  cause,  the  defendant,  although  his  person  may  not  have  been 
molested  or  his  property  seized,  may  subsequently  maintain  an  action  for 
malicious  prosecution  for  merely  the  reasonable  expenses  of  his  defense  over 
and  above  the  taxable  costs.6 


1.  Statute  of  Marlbridge.  —  Kolka  v.  Jones,  6 
N.  Dak.  461. 

2.  Woods  v.  Finnell,  13  Bush  (Ky.)  628; 
Supreme  Lodge,  etc.,  v.  Unverzagt,  76  Md.  104, 
citing  Webster  v.  Haigh,  3  Lev.  210;  Goslin  -'. 
Wilcock,  2  Wils.  C.  PI.  302,  and  Savill  v.  Rob- 
erts, 12  Mod.  208. 

Action  for  Vexatious  Ejectment.  —  It  has  been 
held  that  an  action  on  the  case  to  recover  dam- 
ages against  the  lessor  of  the  plaintiff  for  a 
vexatious  ejectment  is  not  maintainable. 
Purton  v.  Honnor,  1  B.  &  P.  205.  And  see 
Savil  v.  Roberts,  1  Salk.  14. 

3.  Kolka  v.  Jones,  6  N.  Dak.  461. 
Rule  by  Statute.  —  In  some  states  the  right  to 

damages  for  the  vexatious  institution  of  a  civil 
suit  is  given  by  statute.  See  Doane  v.  Cum- 
mins, ir  Conn.  152. 

4.  Cases  Holding  Special  Damage  Necessary  — 
Georgia.  —  Mitchell  v.  Southwestern  R.  Co., 
75  Ga.  398. 

Illinois. — Gorton  v.  Brown,  27  111.  489,81 
Am.  Dec.  245;  Smith  v.  Michigan  Buggy  Co., 
175  111.  619;  Dooley  v.  Meisenbach,  83  111. 
App.  75- 

Iowa.  —  Welmore  v.  Mellinger,  64  Iowa  741, 
52  Am.  Rep.  465;  Smith  v.  Hintrager,  67  Iowa 
109. 

Louisiana. — Cade  v.  Yocum,  8  La.  Ann. 
477;  Johnson  v.  Meyer,  36  La.  Ann.  333. 

Maryland.  —  McNamee  v.  Minke,  49  Md. 
122;  Supreme  Lodge,  etc.,  v.  Unverzagt,  76 
Md.  104. 

Nebraska.  —  Rice  v.  Day,  34  Neb.  roo. 

New  Jersey.  —  Woodmansie  v.  Logan,  2  N. 
J.  L.  86;  Brush  v.  Burt,  3  N.  J.  L.  533;  Poits 
v.  Imlay,  4  N.  J.  L.  377,  7  Am.  Dec.  603;  Bitz 


v.  Meyer,  40  N.  J.  L.  252,  29  Am.  Rep.  283. 
And  see  Parker  v.  Frambes,  2  N.  J.  L.  145. 

North  Carolina.  —  Ely  v.  Davis,  III  N.  Car. 
24;  Terry  v.  Davis,  114  N.  Car.  31. 

Ohio.  —  Lucy  v.  Metropolitan  L.  Ins.  Co.,  31 
Cine.  L.  Bui.  22. 

Pennsylvania.  —  Mayer  v.  Walter,  64  Pa.  St. 
285;  Eberly  v.  Rupp,  90  Pa.  St.  259;  Muldoon 
v.  Rickey,  103  Pa.  St.  no,  49  Am.  Rep.  117; 
Kramer  v.  Stock,  10  Watts  (Pa.)  117. 

South  Carolina.  —  Thomas  v.  Rouse,  2  Brev. 
(S.  Car.)  75- 

Texas.  —  Salado  College  v.  Davis,  47  Tex. 
135;  Johnson  v.  King,  64  Tex.  226;  Biering  v. 
Galveston  First  Nat.  Bank,  69  Tex.  599;  Tun- 
stall  v.  Clifton,  (Tex.  Civ.  App.  189S)  49  S.  W. 
Rep.  244;  McCord-Collins  Commerce  Co.  v. 
Levi,  21  Tex.  Civ.  App.  109.  And  see  Halde- 
man  -'.  Chambers,  19  Tex.  53;  Smith  v. 
Adams,  27  Tex.  2S. 

5.  Tomlinson  v.  Warner,  9  Ohio  104;  Fort- 
man  v.  Ronier,  8  Ohio  St.  548,  72  Am.  Dec. 
606;  Newark  Coal  Co.  v.  Upson,  40  Ohio  St. 
17;  Pope  v.  Pollock,  46  Ohio  St.  367,  15  Am. 
St.  Rep.  6cS. 

Institution  of  Successive  Suits.  —  An  action 
will  lie  against  one  who  maliciously  and  with- 
out probable  cause  brings  successive  suits 
against  another,  returnable  before  a  justice  of 
the  peace  at  a  distant  place,  dismissing  the 
suits  as  called,  and  causing  great  trouble  and 
expense  to  the  plaintiff.  Payne  v.  Donegan, 
o.  III.  App.  ^66;  Pangburn  v.  Bull.  1  Wend. 
(N.  Y.)  345;  Kolka  v.  Jones,  6  N.  Dak.  461- 

6.  California.  —  Eastin  v.  Stockton  Bank,  66 
Cal.  123,  56  Am.  Rep.  77. 

Colorado.  —  Hoyt  v.  Macon,  2  Colo.  113. 
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IV.  Constituent  Elements  of  Tort.  — To  the  maintenance  of  an  action 
for  malicious  prosecution  there  must  be  shown:  (i)  The  institution  of  pro- 
ceedings, (2)  without  probable  cause,  (3)  with  malice;  (4)  that  the  proceedings 
have  terminated  and  in  the  plaintiff's  favor;  (5)  damage  to  the  plaintiff.' 

V.  Institution  of  Proceedings — 1.  In  General.  —  In  order  to  the  main- 
tenance of  an  action  for  the  malicious  prosecution  of  either  a  civil  or  a  criminal 
suit,  it  is  essential  that  the  plaintiff  should  show  the  institution  of  the 
proceedings.2 

2.  What  Constitutes  Institution  of  Proceedings.  —  The  general  rule  is  believed 
to  be  that,  for  the  purposes  of  the  action,  the  proceedings  complained  of  will 
not  be  deemed  to  have  been  instituted  until  the  issuance  of  the  writ.3  It  is 
believed,  therefore,  that  the  mere  making  of  a  complaint  before  a  magistrate 
is  not  such  an  institution  of  the  proceedings  as  will  support  the  action.4  But 
the  warrant  need  not  be  executed  or  returned,6  or  even  placed  in  the  officer's 
hands  for  service.6    It  has  been  held,  however,  that  the  rule  requiring  the 

Indiana.  —  Lockenour  v.  Sides,  57  Ind.  360, 
26  Am.  Rep.  58;  McCardle  v.  McGinley,  86 
Ind.  538,  44.  Am.  Rep.  343. 

Kansas.  —  Marbourg  v.  Smith,  11  Kan.  554. 

Kentucky.  —  Woods  v.  Finnell,  13  Bush  (Ky.) 
628;  Cox  v.  Taylor,  10  B.  Mon.  (Ky.)  17. 

Michigan.  —  Brand  v.  Hinchman,  68  Mich. 
590,  13  Am.  St.  Rep.  362;  Antcliff  v.  June,  81 
Mich.  477,  21  Am.  St.  Rep.  533. 

Minnesota.  —  Burton  v.  St.  Paul,  etc.,  R. 
Co.,  33  Minn.  1S9;  McPherson  v.  Runyon,  41 
Minn.  524,  16  Am.  St.  Rep.  727;  O'Neill  v. 
Johnson,  53  Minn.  439,  39  Am.  St.  Rep.  615; 
Eickhoff  v.  Fidelity,  etc.,  Co.,  74  Minn.  139. 

Missouri.  —  Brady  v.  Ervin,  48  Mo.  533; 
Brown  v.  Cape  Girardeau,  90  Mo.  377,  59  Am. 
Rep.  28;  Smith  v.  Burrus,  106  Mo.  94,  27  Am. 
St.  Rep.  329. 

North  Dakota.  —  Kolka  v.  Jones,  6  N.  Dak. 
461. 

Tennessee.  —  Lipscomb  v.  Shofner,  96  Tenn. 
112. 

Vermont.  —  Closson  v.  Staples,  42  Vt.  209,  1 
Am.  Rep.  316. 

1.  Elements  Necessary  to  Constitute  Tort  — 
England.  —  Cotterell  v.  Jones,  11  C.  B.  713.  73 
E.  C.  L.  713,  16  Jur.  SS,  21  L.  J.  C.  PI.  2.  ' 

Delaware.  —  Wells  v.  Parsons,  3  Harr.  (Del.) 
505. 

Indiana.  —  Bitting-  v.  Ten  Eyck,  82  Ind.  421, 
42  Am.  Rep.  505. 

Maryland.  —  Boyd  v.  Cross,  35  Md.  194. 

Texas.- — -Griffin  v.  Chubb,  7  Tex.  603,  58 
Am.  Dec.  85;  Glasgow  1.  Owen,  69  Tex.  167. 

Virginia.  —  Scott  v.  Shelor,  28  Gratt.  (Va.) 
891. 

2.  Holden  v.  Merritt,  92  Iowa  707;  Blass  v. 
Gregor,  15  La.  Ann.  421. 

It  Should  Be  Shown  that  the  Defendant  Insti- 
tuted, Instigated,  or  Continued  the  Proceedings 
complained  of,  maliciously  and  without  prob- 
able cause.  Wheeler  v.  Nesbitt,  24  How.  (U. 
S.)  544;  Wells  v  Parsons,  3  Harr.  (Del.)  505; 
Finley  v.  St.  Louis  Refrigerator,  etc.,  Co.,  59 
Mo.  559;  Christian  v.  Hanna,  58  Mo.  App.  37. 

But  an  Action  for  the  Malicious  Institution  of 
an  Attachment  Suit  cannot  be  maintained  where 
the  evidence  shows  that  the  defendant  made 
the  attachment  believing  that  he  had  good 
cause  of  action,  but  maliciously  detained  the 
property  after  learning  that  his  suit:  was 
groundless.  Stone  v.  Swift,  4  Pick.  (Mass.) 
389,  16  Am.  Dec.  349. 
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3.  When  Proceedings  Considered  "  Instituted." 
—  Cooper  v.  Armour,  42  Fed.  Rep.  215;  Coffey 
v.  Myers,  84  Ind.  105;  Bartlett  v.  Christhilf, 
6g  Md.  219.  And  see  Charlestown  School  Tp. 
v.  Hay,  74  Ind.  127;  Fordice  v.  Hardesty,  36 
Ind.  23. 

4.  Making  Complaint.  —  Cooper  v.  Armour. 
42  Fed.  Rep.  215;  Newfield  v.  Copperman,  (N. 
Y.  Super.  Ct.  Spec.  T.)  15  Abb.  Pr.  N.  S.  (N. 
Y.)  360;  Heyward  v.  Cuthbert,  4  McCord  L. 
(S.  Car.)  354. 

The  Mere  Filing  of  a  Petition  for  the  purpose 
of  having  the  plaintiff  adjudged  in  contempt 
has  been  held  to  be  insufficient  for  the  main- 
tenance of  an  action.  Bartlett  v.  Christhilf,  69 
Md.  219. 

A  Memorial  Presented  to  a  Grand  Jury,  but  not 
acted  upon,  complaining  of  the  conduct  of  a 
public  officer,  is  not  such  an  institution  of  a 
prosecution  as  will  support  an  action  for  mali- 
cious prosecution.  O'Driscoll  v.  M'Burney,  2 
'Nott  &  M.  (S.  Car.)  54. 

Affidavit  Subsequent  to  Arrest. —  Where  an 
officer  arrested  a  party  in  the  act  of  violating 
the  law,  and  thereafter  filed  an  affidavit  charg- 
ing the  party  arrested  with  the  offense  which 
he  was  found  committing,  it  was  held  that  the 
prosecution  should  be  deemed  to  have  begun 
with  the  filing  of  the  affidavit  and  not  with  the 
prior  arrest.  Britton  v.  Granger,  13  Ohio  Cir. 
Ct.  281,  7  Ohio  Cir.  Dec.  182. 

5.  Arrest  Not  Necessary.  —  Coffey  v.  Myers,  84 
Ind.  105;  Strechlow  v.  Peltit,  96  Wis.  22;  Vin- 
cent v.  West,  12  N.  Bruns.  290.  But  compare 
O'Driscoll  v.  M'Burney,  2  Nott  &  M.  (S. 
Car.)  54. 

Attachment  of  Property. —  But  in  an  action 
for  maliciously  and  without  probable  cause 
suing  out  a  writ  of  attachment  against  real 
estate,  there  must  be,  it  has  been  held,  an 
actual  execution  of  the  writ  in  order  to  sup- 
port a  recovery.  Maskell  v.  Barker,  99  Cal.  642. 

6.  Holmes  v.  Johnson,  Busb.  L.  (44  N. 
Car.)  44. 

It  Has  Been  Held  that  a  Correct  Criterion  by 

which  to  determine,  in  order  to  the  maintenance 
of  an  action  for  malicious  prosecution,  whether 
a  prosecution  has  been  begun  is  to  inquire 
whether  the  proceedings  have  reached  such  a 
situation  as  to  put  it  in  the  power  of  the  party 
prosecuted  to  compel  the  state  to  proceed  or  to 
procure  his  own  discharge.  Heyward  v  Cuth- 
bert, 4  McCord  L.  (S.  Car.)  354. 
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issuance  of  a  warrant  or  process  for  the  institution  of  the  proceedings  com- 
plained of  does  not  apply  where  a  criminal  charge  of  such  a  nature  as  to  be 
injurious  to  the  character  of  the  accused  and  to  tend  to  bring  him  into  dis- 
repute is  made.  In  such  cases  the  mere  filing  of  an  affidavit  maliciously  and 
without  probable  cause  is  sufficient.1 

3.  Where  Proceedings  Irregular.  —  The  fact  that  the  proceedings  complained 
of  were  irregularly  instituted  or  maintained  is  no  defense  to  an  action  for 
malicious  prosecution,3  even  though,  it  has  been  held,  it  can  be  shown  that 
had  a  conviction  resulted,  the  judgment  therefor  would  have  been  a  nullity.3 

4.  Where  Proceedings  Void.  —  Although  the  authorities  are  not  always  clear 
in  distinguishing  between  proceedings  which  are  only  voidable  for  irregularity 
and  those  which  are  void,  the  better  doctrine  is  believed  to  be  that  in  the 
latter  instance  no  action  will  lie  for  malicious  prosecution.4 

5.  Whether  Court  Must  Have  Jurisdiction.  —  The  rule  of  some  cases  is  that 
the  action  will  lie  although  the  court  in  which  the  proceedings  complained  of 
were  instituted  acted  without  jurisdiction.5    But  it  is  believed  that  the  con- 


Rule  under  Special  Statute.  —  But  where  by- 
statute  a  cause  of  action  exists  only  where  a 
criminal  prosecution  is  instituted  and  "  carried 
on,"  merely  swearing  out  a  warrant  before  a 
justice  of  ihe  peace,  charging  one  with  an 
offense  against  the  criminal  laws  of  ihe  stale, 
when  not  followed  up  by  an  arrest,  does 
not  render  the  prosecution  actionable,  even  if 
malicious  and  without  probable  cause.  Swift 
v.  Witchard,  103  Ga.  193. 

1.  Criminal  Charge  Injurious  to  Character.  — 
Coffey  v.  Myers,  84  Ind.  105.  And  see  Clarke 
v.  Postan,  6  C.  &  P.  423,  25  E.  C.  L.  467;  Rus- 
ton  v.  Biddle,  43  Ind.  515. 

2.  Where  Proceedings  Irregular  —  England.  — 
Pippet  v.  Hearn,  1  Dowl.  &  R.  266,  5  B.  &  Aid. 
634.,  7  E.  C.  L.  217;  Elsee  v.  Smith,  1  Dowl.  & 
R.  97,  16  E.  C.  L.  19,  2  Chit.  304,  18  E.  C.  L. 
344;  Chambers  v.  Robinson,  1  Stra.  691. 

Canada.  —  Cameron  v.  Playter,  3  U.  C.  Q. 
B.  138;  Thorne  v.  Mason,  8  U.  C.  Q.  B.  236; 
Anderson  v.  Wilson,  25  Ont.  91. 

United  States. — Johnson  v.  Daws,  5  Cranch 
(C.  C.)  283. 

Alabama.  —  Forrest  v.  Collier,  20  Ala.  175, 
56  Am.  Dec.  190;  Randall  v.  Henry,  5  Stew. 
&  P.  (Ala.)  367;  Sweeny  v.  Bienville  Waler 
Supply  Co.,  121  Ala.  454. 

Illinois.  —  Schattgen  v.  Holnback,  149  111. 
646. 

Indiana.  — ■  Slancliff  v.  Palmeter,  18  Ind.  321; 
Streight  v.  Bell,  37  Ind.  550;  Turpin  v.  Remy, 
3  Blackf.  (Ind.)  210;  Harlan  v.  Jones,  16  Ind. 
App.  398.  Compare  M'Neely  v.  Driskill,  2 
Blackf.  (Ind.)  259. 

Iowa.  —  Shaul  v.  Brown,  28  Iowa  37,  4  Am. 
Rep.  151;  Holden  v.  Merritt,  92  Iowa  707. 

Kansas.  —  Parli  v.  Reed,  30  Kan.  534;  Bell 
v.  Keepers,  37  Kan.  64. 

Maine.  —  Finn  v.  Frink,  84  Me.  261,  30  Am. 
St.  Rep.  348. 

Michigan.  —  Sweet  v.  Negus,  30  Mich.  406. 

Minnesota.  —  Potter  v.  Gjertsen,  37  Minn. 
386. 

Missouri.  —  Williams  v.  Vanmeter,  8  Mo. 
339,  41  Am.  Dec.  644;  Stocking  v.  Howard,  73 
Mo.  25;  Best  v.  Hoeffner,  39  Mo.  App.  6S2; 
Matlick  v.  Cruinp,  62  Mo.  App.  21. 

Nebraska.  —  Hiatt  v.  Kinkaid,  28  Neb.  721; 
Minneapolis  Threshing  Mach.  Co.  v.  Regier, 
51  Neb.  402. 


New  York.  —  Dennis  v.  Ryan,  65  N.  Y.  385, 
22  Am.  Rep.  635,  5  Lans.  (N.  Y.)  350;  Secor  v. 
Babcock,  2  Johns.  (N.  Y.)  203. 

North  Carolina.  —  Kline  v.  Sh.ler,  8  Ired. 
L.  (30  N.  Car.)  484,  49  Am.  Dec.  402;  Smith  v. 
Deaver,  4  Jones  L.  (49  N.  Car.)  513;  Blair  v. 
Horton,  6  Jones  L.  (51  N.  Car.)  543. 

Ohio.  —  Anderson  v.  Buchanan,  Wrighl 
(Ohio)  725. 

Texas.  —  Ward  v.  Sutor,  70  Tex.  343,  8  Am. 
St.  Rep.  606. 

West  Virginia.  —  Vinal  v.  Core,  18  W.  Va.  1. 
Wisconsin.  —  Lueck  v.  Heisler,  87  Wis.  644; 
Beuthner  v.  Ellinger,  90  Wis.  439;  Strehlow  v. 
Pettit,  96  Wis.  22. 

3.  Ward  v.  Sutor,  70  Tex.  343,  8  Am.  St. 
Rep.  606. 

4.  Void  Proceedings —  California. —  Krause 
v.  Spiegel,  94  Cal.  370,  28  Am.  St.  Rep.  137. 

District  of  Columbia.  —  Shipman  Fletcher, 
20  D.  C.  245. 

Georgia.  —  Satilla  Mfg.  Co.  v.  Cason,  98  Ga. 
14,  58  Am.  St.  Rep.  287;  Collum  v.  Turner, 
102  Ga.  534. 

Indiana.  —  M'Neely  v.  Driskill,  2  Blackf. 
(Ind.)  259;  Turpin  v.  Remy,  3  Blackf.  (Ind.) 
210. 

New  York.  —  Wallace  v.  Williams.  (Supm. 
Ct.  Gen.  T.)  14  N.  Y.  Supp.  180,  59  Hun  (N. 
Y.)  628.  And  see  Mark  v.  Hyatt,  135  N.  Y. 
306. 

Pennsylvania.  —  Baird  v.  Householder,  32 
Pa.  St.  168;  Kramer  v.  Lott,  50  Pa.  St.  496.  88 
Am.  Dec.  556;  Maher  v.  Ashmead,  30  Pa.  St. 
344,  72  Am.  Dec.  708. 

South  Carolina.  —  Frierson  v.  Hewitt,  2  Hill 
L.  (S.  Car.)  499. 

West  Virginia.  — Vinal  v.  Core,  iS  W.  Va.  I. 
Canada.  —  See  Smith  v.  Evans,  13  U.  C.  C. 
P.  60. 

False  Imprisonment.  —  Where  the  proceedings 
under  which  there  has  been  an  arrest  and  im- 
prisonment are  void  the  proper  action  is  false 
imprisonment,  and  not  malicious  prosecution. 
Krause  v.  Spiegel,  94  Cal.  370,  28  Am.  St.  Rep. 
137.  For  the  distinction  between  the  two 
actions  see  the  title  False  Imprisonment,  vol. 
12,  p.  73c'- 

5.  Where  Court  Was  Without  Jurisdiction  — 

England. — See  Goslin  v.  Wilcock,  2  Wils.  C. 

PI.  302. 
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trary  view  is  the  sounder,'  or  that,  at  all  events,  no  action  for  malicious  prose- 
cution will  lie  when  a  court  has  acted  wholly  without  jurisdiction  of  the 
subject-matter.1 

VI.  Probable  Cause  —  1.  In  General.  —  An  essential  ingredient  of  the 
plaintiff's  right  to  sue  for  the  malicious  prosecution  of  either  a  civil  or  a 
criminal  action  is  want  of  probable  cause  in  the  institution  of  the  proceedings 
complained  of.2 

Rep.  168;  Teal  v.  Fissel,  28  Fed.  Rep.  351; 
Thompson  v.  Gatlin,  58  Fed.  Rep.  534,  19  U. 
S.  App.  157;  Shcehec  v.  Resler,  1  Cranch  (C. 
C.)  42,  1  Cranch  (U.  S.)  no;  Wheeler  v.  Nes- 
bitt,  24  How.  (U.  S.)  544;  Rayz/.  Law,  Pet.  (C. 
C.)  207;  Wiggin  v.  Coffin,  3  Story  (U.  S.)  I. 

Alabama.  —  Whitehurst  v.  Ward,  12  Ala.  264; 
Leaird  v.  Davis,  17  Ala.  27;  Ewing  v.  Sanford, 
21  Ala.  157;  Brown  v.  Master,  104  Ala.  451; 
Sweeny  v.  Bienville  Water  Supply  Co.,  121 
Ala.  454. 

Arkansas.  —  Sexton  v.  Brock,  15  Ark.  345; 
Lavender  v.  Hudgens,  32  Ark.  763;  Fosters. 
Pitts,  63  Ark.  387;  Haglin  v.  Apple,  65  Ark. 
274. 

California.  —  Potter  v.  Seale,  8  Cal.  217; 
Harkrader  v.  Moore,  44  Cal.  144;  Lacey  v. 
Porter,  103  Cal.  597;  Seabridge  v.  McAdam, 
108  Cal.  345;  Sandell  v.  Sherman,  107  Cal.  391; 
Smith  v.  Liverpool,  etc.,  Ins.  Co.,  107  Cal.  432; 
Clark  v.  Nordholt,  121  Cal.  26. 

Colorado.  —  Brooks  v.  Bradford,  4  Colo.  App. 
410;  Struby-Estabrook  Mercantile  Co.  v.  Kyes, 
9  Colo.  App.  igo. 

Connecticut.  — Stone  v.  Stevens,  12  Conn.  219, 

30  Am.  Dec.  611 ;  Wall  v.  Toomey,  52  Conn.  35. 
Delaware.  —  Wells    v.    Parsons,    3  Harr. 

(Del.)  505. 

Georgia. — Cook  v.  Walker,  30  Ga.  519; 
Stapp  v.  Partlow,  Dudley  (Ga.)  176;  Stuckey 
v.  Savannah,  etc.,  R.  Co.,  102  Ga.  782. 

Illinois.  —  Leidig  v.  Rawson,  2  111.  272,  29 
Am.  Dec.  354;  Jacks  v.  Stimpson,  13  111.  701; 
McBean  v.  Ritchie,  18  111.  114;  Hurd  v.  Shaw, 
20  111.  354;  Wade  v.  VValden,  23  111.  425;  Israel 
v.  Brooks,  23  111.  575;  Slomer  v.  People,  25  111. 
70,  76  Am.  Dec.  786;  Ross  v.  Innis,  35  111.  487, 
85  Am.  Dec.  373;  Bourne  v.  Stout,  62  111.  261; 
Johnson  v.  Von  Kettler,  84  111.  315;  McDavid 
v.  Blevins,  85  111.  238;  Pomeroy  v.  Villavossa, 

31  111.  App.  590;  Smith  v.  Hall,  37  111.  App.  28; 
Petry  v.  Schjllo,  61  111.  App.  236;  Skala  v. 
Rus,  60  III.  App.  479;  Epstein  v.  Berkowsky, 
64  111.  App.  498;  Ford  v.  Buckley,  68  111.  App. 
447;  Knickerbocker  Ice  Co.  v.  Scott,  76  111. 
App.  645.  And  see  Barrett  v.  Spaids,  70  111. 
408. 

Indiana.  —  Cummings  v.  Parks,  2  Ind.  148; 
Wilkinson  v.  Arnold,  n  Ind.  45;  Stancliff  v. 
Palmeter,  18  Ind.  321;  Ammerman  v.  Crosby, 
26  Ind.  451;  Scotten  v.  Longfellow,  40  Ind.  23; 
Trogden  v.  Deckard,  45  Ind.  572;  Benson  v. 
Bacon,  99  Ind.  156;  Swindell  v.  Houck,  2  Ind. 
App.  519;  Indiana  Bicycle  Co.  v.  Willis,  18 
Ind.  App.  525;  Taylor  v.  Baltimore,  etc.,  R. 
Co.,  iS^Ind.  App.  692;  Flora  v.  Russell,  13S 
Ind.  153;  Jenner  v.  Carson,  in  Ind.  522. 

Iotva.  —  Center  v.  Spring,  2  Iowa  393; 
Ritchey  v.  Davis,  11  Iowa  124;  Davis  v.  Cook, 
3  Greene  (Iowa)  539;  Gale  v.  Bohanan,  73 
Iowa  501 ;  Barber  v.  Scott,  92  Iowa  52;  Holden 
v.  Merritt,  92  Iowa  707;  Flackler  v.  Novak, 
94  Iowa  634. 


Connecticut. — Stone  t.  Stevens,  12  Conn. 
219,  30  Am.  Dec.  611. 

Kentucky.  —  Hays  v.  Younglove,  7  B.  Mon. 
(Ky.)  545- 

New  York.  —  Morris  v.  Scott,  21  Wend.  (N. 
Y.)  281,  34  Am.  Dec.  236. 

Texas.  — Sulor  v.  Wood,  76  Tex.  403;  Ward 
v.  Sutor,  70  Tex.  343,  8  Am.  St.  Rep.  606. 

Defendant's  Knowledge  of  Want  of  Jurisdiction. 
—  It  has  been  held  that  in  order  to  the  main- 
tenance of  an  action  for  malicious  prosecution 
against  a  person  who  applied  for  an  injunction 
to  a  court  having  no  jurisdiction  to  grant  it, 
the  applicant's  knowledge  of  the  want  of  juris- 
diction should  be  shown.  Mark  v.  Hyatt,  61 
Hun  (N.  Y.)  325. 

1.  Arkansas.  — Vinson  v.  Flynn,  64  Ark.  453. 
District  of  Columbia. — Shipman  v.  Fletcher, 

20  D.  C.  245. 

Indiana.  —  Turpin  v.  Remy,  3  Blackf.  (Ind.) 
210. 

Massachusetts.  —  Bixby  v.  Brundige,  2  Gray 
(Mass.)  129,  61  Am.  Dec.  443. 

Nebraska.  —  Painter  v.  Ives,  4  Neb.  122. 

Canada.  —  Hunt  v.  McArthur,  24  U.  C.  Q.  B. 
254. 

2.  Want  of  Probable  Cause  —  England.  — 
Michell  v.  Williams,  11  M.  &  W.  205,  12  L.  J. 
Exch.  193;  Castrique  v.  Behrens,  3  El.  &  EI. 
709.  107  E.  C.  L.  709,  30  L.  J.  Q.  B.  163,  7  Jur. 
N.  S.  1029;  Ram  Coomar  Coondoo  v.  Chunder 
Canto  Mookerjee,  2  App.  Cas.  186;  Eagar  v. 
Dyott,  5  C.  &  P.  4,  24  E.  C.  L.  188;  Stewart  v. 
Beaumont,  4  F.  &  F.  1034;  Huntley  v.  Sanson, 
2  H.  &  N.  600,  27  L.  J.  Exch.  134;  Wyatt  v. 
White,  5  H.  &  N.  371,  29  L.  J.  Exch.  193,  8  W. 
R.  307;  Horsley  v.  Style,  4  Reports  574,  69  L. 
T.  N.  S.  222;  Ayres  v.  Elborough,  22  L.  T.  N. 
S.  106;  Kelly  v.  Midland  Great  Western  R. 
Co.,  Ir.  R.  7  C.  L.  8;  Sutton  v.  Johnstone,  1 
Bro.  P.  C.  (Toml.  ed.)  76,  1  T.  R.  493,  784; 
Farmer  v.  Darling,  4  Burr.  1971;  Reed  v.  Tay- 
lor, 4  Taunt.  616. 

Canada.  —  Rice  v.  Saunders,  26  U.  C.  C.  P. 
27;  Wilson  v.  Lee.  11  U.  C.  Q.  B.  91;  Wanless 
v.  Matheson,  15  U  C.  Q.  B.  278;  Torrance  7: 
Jarvis,  13  U.  C.  Q.  B.  120;  Munroe  v.  Abbott, 
39  U.  C.  Q.  B.  78;  McGill  v.  Walton,  15  Ont. 
389;  Webber  v.  McLeod,  16  Ont.  609;  Colbert 
v.  Hicks,  5  Ont.  App.  571;  Abell  v.  Light,  12 
N.  Bruns.  240;  Charlebois  v.  Surveyor,  27 
Can.  Sup.  Ct.  556;  Montreal  St.  R.  Co.  v. 
Ritchie,  16  Can.  Sup.  Ct.  622;  Lalande  v.  Cam. 
peau,  5  Rev.  de  Jur.  438;  Lavigne  v.  Lefebvre, 
14  Quebec  Super.  Ct.  275;  Patterson  v.  Scott, 
38  U.  C.  Q.  B.  642;  Joint  v.  Thompson,  26  U. 
C.  Q.  B.  519;  Locke  v.  Wilson,  6  U.  C.  Q.  B. 
600. 

United  States. — Crescent  City  Live  Stock 
Co.  v.  Butchers'  Union  Slaughter-house  Co., 
120  U.  S.  141;  Taylors.  Rice,  27  Fed.  Rep. 
264;  Wasserman  v.  Louisville,  etc.,  R.  Co.,  28 
Fed.  Rep.  802;  Hershey  v.  O'Neill,  36  Fed. 
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importance  of  This  Element.  —  Want  of  probable  cause  is,  in  a  sense,  the  most 
important  element  in  an  action  for  malicious  prosecution,  because  when  this 


Kansas.  —  Malone  v.  Murphy,  2  Kan.  250; 
Bailey  v.  Dodge,  28  Kan.  72;  Atchison,  etc., 
R.  Co.  v.  Smith,  60  Kan.  4. 

Kentucky.  —  Woods  v.  Finnell,  13  Bush  (Ky.) 
628;  Campbell  v.  Threlkeld,  2  Dana  (Ky.)425; 
Marshall  v.  Maddock,  Litt.  Sel.  Cas.  (Ky.)  106; 
Bell  v.  Ursury,  4  Litt.  (Ky.)  334;  Garrard  v. 
Willet,  4  J.  J.  Marsh.  (Ky.)  628;  Mitchell  v. 
Mattingly,  1  Met.  (Ky.)  237;  Chelf  v.  Penn,  2 
Met.  (Ky.)  463;  Wood  v.  Weir,  5  B.  Mon.  (Ky.) 
544;  Maddox  v.  McGinnis,  7  T.  B.  Mon.  (Ky.) 
371;  Duncan  v.  Griswold,  92  Ky.  546;  Alex- 
ander v.  Reid,  (Ky.  1898)  44  S.  W.  Rep.  an; 
Lancaster  v.  McKay,  (Ky.  1898)  45  S.  W.  Rep. 
887. 

Louisiana.  —  Kearney  v.  Holmes,  6  La.  Ann. 
373;  Hall  v.  Acklen,  9  La.  Ann.  219;  Talbert 
v.  Stone,  10  La.  Ann.  537;  Burkett  v.  Lanata, 
15  La.  Ann.  337;  Blass  v.  Gregor,  15  La.  Ann. 
421;  Laville  v.  Biguenaud,  15  La.  Ann.  605; 
Murphy  v.  Redler,  16  La.  Ann.  I;  Robertson 
v.  Spring,  16  La.  Ann.  252;  Dickinson  v.  May- 
nard,  20  La.  Ann.  66,  96  Am.  Dec.  379;  Cole- 
man v.  Hibernia  Ins.  Co.,  36  La.  Ann.  92; 
Johnson  v.  Meyer,  36  La.  Ann.  333;  Girot  v. 
Graham,  41  La.  Ann.  511;  Pace  v.  Aubrey,  43 
La.  Ann.  1052;  Brelet  v.  Mullen,  44  La.  Ann. 
194;  Womack  v.  Fudikar,  47  La.  Ann.  33; 
Brown  v.  Vittur,  47  La.  Ann.  607;  Mosley  v. 
Yearwood,  48  La.  Ann.  334. 

Maine.  —  Payson  v.  Caswell,  22  Me.  212; 
McLellan  v.  Cumberland  Bank,  24  Me.  566; 
Page  v.  Cushing,  38  Me.  523;  Kimball  v. 
Bates,  50  Me.  308. 

Maryland.  —  Lohrfink  v.  Still,  10  Md.  530; 
Boyd  v.  Cross,  35  Md.  197;  McWilliams  v. 
Hoban,  42  Md.  56;  Turner  v.  Walker,  3  Gill  & 
J.  (Md.)  377,  22  Am.  Dec.  329;  Hooper  v.  Ver- 
non, 74  Md.  136;  Central  R.  Co.  v.  Brewer,  78 
Md.  394;  Owens  v.  Owens,  81  Md.  518;  Torsch 
v.  Dell,  88  Md.  459. 

Massachusetts.  —  Blunt  v.  Little,  3  Mason 
(U.  S.)  102;  Dennehey  v.  Woodsum,  100  Mass. 
195;  Allen  v.  Codman,  139  Mass.  136;  Krule- 
vitz  v.  Eastern  R.  Co.,  140  Mass.  573,  143 
Mass.  228;  Call  v.  Hayes,  169  Mass.  586; 
Bacon  v.  Towne,  4  Cush.  (Mass.)  217;  Sayles 
v.  Briggs,  4  Met.  (Mass.)  421;  White  v.  Ray, 
8  Pick.  (Mass.)  467;  Stone  v.  Crocker,  24  Pick. 
(Mass.)  83;  Cheever  v.  Sweet,  151  Mass. 
186. 

Michigan.  —  Tefft  v.  Windsor,  17  Mich.  4S6; 
Thurston  v.  Wright,  77  Mich.  96;  Rankin  v. 
Crane,  104  Mich.  6;  Loranger  v.  Loranger, 
115  Mich.  681. 

Minnesota.  — Smith  v.  Maben,  42  Minn.  516; 
Cole  v.  Andrews,  70  Minn.  230. 

Mississippi.  —  Greenwade  v.  Mills,  31  Miss. 
464;  Threefoot  v.  Nuckols,  68  Miss.  116. 

Missouri.  —  Hickam  v.  Griffin,  6  Mo.  37,  34 
Am.  Dec.  124;  Riney  v.  Vanlandingham,  9 
Mo.  816;  Frissell  v.  Relfe,  9  Mo.  859;  Alex- 
ander v.  Harrison,  38  Mo.  258,  90  Am.  Dec. 
431;  Ahern  v.  Collins,  39  Mo.  145;  Moore  v. 
Sauborin,  42  Mo.  490;  Moody  v.  Deutsch,  85 
Mo.  237;  Boogher  v.  Hough,  99  Mo.  183;  Mc- 
Garry  v.  Missouri  Pac.  R.  Co.,  36  Mo.  App. 
340;  Witascheck  v.  Glass,  46  Mo.  App.  209; 
Thomas  v.  Smith,  51  Mo.  App.  605;  Matlick  v. 
Crump,  62  Mo.  App.  21;  Eagleton  v.  Kabrich, 


66  Mo.  App.  231;  Hilbrant  v.  Donaldson,  69 
Mo.  App.  92;  Warren  v.  Flood,  72  Mo.  App. 
199. 

Montana.  —  Weaver  v.  Montana  Cent.  R. 
Co.,  20  Mont.  163. 

Nebraska. — Turner  v.  O'Brien,  5  Neb.  544; 
Hiatt  v.  Kinkaid,  28  Neb.  721;  Vennum  v. 
Huston,  38  Neb.  293;  Jonasen  v.  Kennedy,  39 
Neb.  313. 

Nevada.  —  Fenstermaker  v.  Page,  20  Nev. 

290. 

New  Hampshire.  —  Davis  v.  Clough,  8  N.  H. 
157;  Woodman  v.  Prescott,  65  N.  H.  224. 

New  York.  —  Besson  v.  Southard,  10  N.  Y. 
236;  Anderson  v  How,  116  N.  Y.  336;  Haz- 
zard  v.  Flury,  120  N.  Y.  223;  Willard  v. 
Holmes,  142  N.  Y.  492;  Ferguson  v.  Arnow, 
142  N.  Y.  580;  Young  v.  Lyall,  57  N.  Y.  Super. 
Ct.  39;  Bandell  v.  May,  (Snpm.  Ct.  Gen.  T.) 
15  N.  Y.  Supp.  273;  Humphreys  v.  Prudential 
Ins.  Co.,  (Supm.  Ct.  Gen.  T.)  16  N.  Y.  Supp. 
480,  62  Hun  (N.  Y.)  618;  Wrench  v.  Samenfeld, 
(Supm.  Ct.  Gen.  T.)  19  N.  Y.  Supp.  948,  65 
Hun  (N.  Y.)  621;  Brounstein  v.  Wile,  (Supm. 
Ct.  Gen.  T.)  20  N.  Y.  Supp.  204;  Witham  v. 
Thomas,  (Supm.  Ct.  Gen.  T.)  21  N.  Y.  Supp. 
176,  66  Hun  (N.  Y.)  632:  Palmer  v.  Palmer,  8 
N.  Y.  App.  Div.  331;  George  v.  Johnson,  25 
N.  Y.  App.  Div.  125;  Whitney  v.  New  York 
Casualty  Ins.  Assoc.,  27  N.  Y.  App.  Div.  320; 
Kutner  v.  Fargo,  34  N.  Y.  App.  Div.  317; 
Vorce  v.  Oppenheim,  37  N.  Y.  App.  Div.  69; 
Fagnan  v.  Knox,  40  N.Y.  Super.  Ct.  4] ;  Francis 
v.  Tilyou,  26  N.  Y.  App.  Div.  340;  Griffin  v. 
Keeney,  27  N.  Y.  App.  Div.  492;  Simpson  v. 
McArthur,  (C.  PI.  Spec.  T.)  16  Abb.  Pr.  (N.  Y.) 
302,  note;  Haupt  v.  Pohlmann,  (N.  Y.  Super. 
Ct.  Gen.  T.)  16  Abb.  Pr.  (N.  Y.)  301;  Hall  v. 
Suydam,  6  Barb.  (N.  Y.)  83;  Brown  v.  Mc- 
Intyre,  43  Barb.  (N.  Y.)  344;  Miller  v.  Milli- 
gan,  48  Barb.  (N.  Y.)  30;  Morris  v.  Corson,  7 
Cow.  (N.  Y.)  281;  M'Cormick  v.  Sisson,  7 
Cow.  (N.  Y.)  715;  Burlingame  v.  Burlingame, 
8  Cow.  (N.  Y.)  141;  Foshay  v.  Ferguson,  2 
Den.  (N.  Y.)  617;  Bulkeley  v.  Smith,  2  Duer 
(N.  Y.)  261;  Vanderbilt  v.  Mathis,  5  Duer  (N. 
Y.)  304;  Candler  v.  Petit,  2  Hall  (N.  Y.)  315; 
Ames  v.  Raihbun,  (Supm.  Ct.  Gen.  T.)  37 
How.  Pr.  (N.  Y.)  289;  Nebenzahl  v.  Town- 
send,  (C.  PI.  Gen.  T.)  61  How.  Pr.  (N.  Y.)  353; 
McCormack  v.  Perry,  47  Hun  (N.  Y.)  71;  Howe 
v.  Oldham,  69  Hun  (N.  Y.)  57;  De  Matteis  v. 
La  Maida,  74  Hun  (N.  Y.)  433;  Vanduzor  v. 
Linderman,  10  Johns.  (N.  Y.)  106;  Willard 
v.  Holmes,  (C.  PI.  Gen.  T.)  2  Misc.  (N.  Y.)  303; 
Given  v.  Webb,  7  Robt.  (N.  Y.)  65;  Sleight  v. 
Ogle,  4  E.  D.  Smith  (N.  Y.)  445;  Heyne  v. 
Blair,  3  Thomp.  &  C.  (N.  Y.)  264;  Murray 
v.  Long,  1  Wend.  (N.  Y.)  140;  Pangburn  v. 
Bull,  1  Wend.  (N.  Y.)  345;  Morris  v.  Scott,  21 
Wend.  (N.  Y.)  281,  34  Am.  Dec.  236;  Howard 
v.  Thompson,  21  Wend.  (N.  Y.)  319,  34  Am. 
Dec.  23-8;  Wass  v.  Stephens,  128  N.  Y.  123. 

jVorth  Carolina.  —  Ely  v.  Davis,  in  N.  Car. 
24;  Watt  v.  Greenlee,  2  Hawks  (9  N.  Car.) 
186;  Plummer  v.  Gheen,  3  Hawks  (10  N.  Car.) 
66,  14  Am.  Dec.  572;  Bell  v.  Pearcy,  II 
Ired.  L.  (33  N.  Car.)  233;  State  v.  Forsyth, 
Tayl.  (1  N.  Car.)  21;  Thurberz/.  Eastern  Bldg., 
etc.,  Assoc.,  116  N.  Car.  75. 
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is  shown  by  the  proof,  malice,  as  will  be  more  particularly  seen  hereafter,  may 
be  inferred  by  the  jury.1 

Institution  or  Maintenance  of  Action.  — It  has  been  held  that  the  action  for  mali- 
cious prosecution  may  be  maintained  on  proof  that  a  prosecution  was  either 
begun  or  continued  without  probable  cause,3 

Total  Want  of  Cause.  —  The  want  of  probable  cause  is  distinct  from  a  total 
want  of  cause.    The  latter  need  not  be  shown.3 

2.  Definitions  —  a.  For  Criminal  Prosecution — (i)  In  General. — 
Though  there  are  many  verbal  differences  in  the  definitions  of  probable  cause 
in  the  present  connection,  there  is  substantial  agreement  among  the  cases  that 
probable  cause  for  the  institution  of  a  criminal  proceeding  is  the  existence  of 
facts  sufficient  to  induce,  in  the  mind  of  a  reasonable  man,  a  belief  in  the  guilt 
of  the  accused.*  But  in  order  to  exonerate  himself  from  liability  the  defend- 
ant must  have  acted  upon  all  the  facts  within  his  knowledge;  he  cannot  justify 

Ohio.  —  Anderson    v.    Buchanan,  Wright 
(Ohio)  725. 

Oregon.  —  Mitchell  v.  Silver  Lake  Lodge,  29 
Oregon  294. 

Pennsylvania.  —  Walter  v.  Sample,  25  Pa. 
St.  275;  Kramer  v.  Lott,  50  Pa.  St.  495,  88  Am. 
Dec.  556;  Bernar  v.  Dunlap,  94  Pa.  St.  329; 
Mahaffey  v.  Byers,  151  Pa.  St.  92,  30  W.  N. 
C.  (Pa.)  541;  Nachtman  v.  Hammer,  155  Pa. 
Si.  200;  Mitchell  v.  Logan,  172  Pa  St.  349,  37 
W.  N.  C.  (Pa.)  398;  Munns  v.  Dupont.,  2 
Browne  (Pa.)  42,  Appendix;  Lygon  v.  Fox,  2 
Browne  (Pa.)  67,  Appendix;  Ritter  v.  Ewing, 
4  Pa.  Dist.  203,  16  Pa.  Co.  Ct.  295;  Cooper  v. 
Hart,  147  Pa.  St.  594,  29  W.  N.  C.  (Pa.)  521; 
M'Cullough  v.  Grishobber,  4  W.  &  S.  (Pa.)  201; 
Seibert  v.  Price,  5  W.  &  S.  (Pa.)  438,  40  Am. 
Dec.  525;  Miller  v.  Hammer,  141  Pa.  St.  196. 

South  Carolina.  —  Hogg  v.  Pinckney,  16  S. 
Car.  387;  Thomas  v.  Rouse,  2  Brev.  (S.  Car.) 
75;  Braveboy  v.  Cockfield,  2  McMull.  L.  (S. 
Car.)  270,  39  Am.  Dec.  123;  Smith  v.  Shackle- 
ford,  1  Nott  &  M.  (S.  Car.)  36;  O'Driscoll  v. 
M'Burney,  2  Nott  &  M.  (S.  Car.)  54;  Thomas 
v.  De  Graffenreid,  2  Nott  &  M.  (S.  Car.)  143; 
Perdu  v.  Connery,  Rice  L.  (S.  Car.)  48;  Camp- 
bell v.  O'Bryan,  9  Rich.  L.  (S.  Car.)  204;  Stod- 
dard v.  Roland,  31  S.  Car.  342. 

Tennessee.  —  ICelton  v.  Bevins,  Cooke  (Tenn.) 
90,  5  Am.  Dec.  670;  Hall  v.  Hawkins,  5 
Humph.  (Tenn.)  357;  Dodge  v.  Briuain,  Meigs 
(Tenn.)  84;  Turner  v.  Turner,  85  Tenn.  387; 
Morgan  v.  Duffy,  94  Tenn.  686. 

Texas. — Griffin  v.  Chubb,  7  Tex.  603,  58 
Am.  Dec.  85;  McNeese  v.  Herring,  8  Tex.  151; 
Hitson  v.  Forrest,  12  Tex.  320;  Dempsey  v. 
State,  27  Tex.  App.  269,  it  Am.  St.  Rep.  193; 
Reed  v.  State,  29  Tex.  App.  449;  Young  v. 
Jackson,  (Tex.  Civ.  App.  1895)  29  S.  W.  Rep. 
nil;  Breneman  v.  West,  2t  Tex.  Civ.  App.  19. 
Utah.  —  Wright  v.  Ascheim,  5  Utah  480. 
Vermont.  —  Barron  v.  Mason,  31  Vt.  189. 
Virginia.  — Ellis  v.  Thilman,  3  Call  (Va.)  3; 
Young  v.  Gregorie,  3  Call  (Va.)  446,  2  Am. 
Dec.  556;  Marshall  v.  Bussard,  Gilmer  (Va.) 
g;  Mo  wry  v.  Miller,  3  Leigh  (Va.)  561,  24  Am. 
Dec.  680. 

Washington.  — Jones  v.  Jenkins,  3  Wash.  17. 

West  Virginia.  — Sisk  v.  Hurst,  I  W.  Va.  53; 
Burkhart  v.  Jennings,  2  W.  Va.  242;  Vinal  v. 
Core.  18  W.  Va.  I. 

Wisconsin.  —  Messman  v.  Ihlenfeldt,  89  Wis. 
585;  Collins  v.  Shannon,  67  Wis.  441;  Bigelow 
v.  Sickles,  80  Wis.  98,  27  Am.  St.  Rep.  25. 


19  C.  of  L. — 43 


Attachment  —  Valid  Cause  of  Action.  —  An  ac- 
tion will  lie,  even  though  there  may  have  been 
a  valid  cause  of  action,  if  in  fact  an  attach- 
ment was  taken  out  maliciously  and  without 
probable  cause.  Forlman  v.  Rotlier,  8  Ohio 
St.  548,  72  Am.  Dec.  606. 

Action  Against  Party  Instigating  Proceedings. 
—  One  party  cannot  maintain  an  action  against 
another  for  procuring  a  third  to  institute  a 
suit  against  the  former,  unless  such  action 
was  instituted  without  probable  cause  on  the 
part  of  the  instigator.  Grove  v.  Bradenburg, 
7  Blackf.  (Ind.)  234. 

Where  Groundless  Accusations  Have  Been  United 
with  those  for  which  probable  cause  may 
have  existed,  the  defendant  in  an  action  for 
malicious  prosecution  cannot  escape  liability 
because  of  the  plaintiff's  inability  to  adjust 
the  damages  between  the  two.  Boogher  v. 
Bryant,  86  Mo.  42.  And  see  Ellis  v.  Abra- 
hams, 8  Q.  B.  709,  55  E.  C.  L.  709,  10  Jur.  593, 
15  L.  J.  Q.  B.  221. 

But  When  an  Attachment  Suit  Is  Sued  Out  on 
Two  Grounds,  probable  cause  as  to  either  will 
defeat  an  action  for  malicious  attachment. 
Wise  v.  McNichols,  63  Mo.  App.  141. 

1.  See  infra,  this  title,  Inference  of  Malice 
front  Want  of  Probable  Cause. 

2.  Institution  or  Continuance.  —  Christian  v. 
Hanna.  58  Mo.  App.  37. 

3.  Total  Want  of  Cause.  —  Gibbons  v.  Alison, 
3  C.  B.  181,  54  E.  C.  L.  181;  Lunsford  v. 
Dietrich,  93  Ala.  565,  30  Am.  St.  Rep.  79. 
But  to  the  effect  that  there  must  be  a  total 
want  of  probable  cause,  see  Mosley  v.  Year- 
wood,  48  La.  Ann.  334. 

4.  Probable  Cause  for  Criminal  Prosecution  De- 
fined—  England.  —  Nevill  v.  Loadman,  2  F.  & 
F.  313- 

Canada.  —  Malcolm  v.  Perth  Mut.  F.  Ins. 
Co.,  29  Ont.  406;  Lemire  v.  Duclos,  13  Quebec 
Super.  Ct.  82. 

United  States.  —  Wheelers.  Nesbitt,  24  How. 
(U.  S.)  544;  Munns  v.  Dupont,  3  Wash.  (U. 
S.)3*. 

Alabama.  —  Lunsford  v.  Dietrich,  93  Ala. 
565,  30  Am.  St.  Rep.  79. 

Colorado.  —  Brown  v.  Willoughby,  5  Colo.  1. 
Connecticut.  —  Stone  v.   Stevens,   12  Conn. 
219,  30  Am.  Dec.  611;  Thompson  v.  Beacon 
Valley  Rubber  Co.,  56  Conn.  493. 

Georgia. — Joiner  v.  Ocean  Steamship  Co, 
86  Ga.  238;  Coleman  v.  Allen,  79  Ga.  637,  11 
Am.  St.  Rep.  449. 
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Definition*. 


the  prosecution  by  showing  prima  facie  circumstances  of  guilt,  but  excluding 
those  within  his  knowledge  tending  to  prove  innocence.1 

Question  Independent  of  Party's  Innocence.  —  The  question  of  probable  cause  is, 
however,  entirely  independent  of  the  plaintiff's  actual  innocence  of  the  crime 
for  which  he  was  prosecuted,  provided  a  probable  cause  for  believing  him 
guilty  exists.3  Nor  need  the  facts  within  the  prosecutor's  knowledge  be  suffi- 
cient in  themselves  to  secure  a  conviction  before  a  jury,  because  to  accomplish 
this,  guilt  must  be  shown  beyond  a  reasonable  doubt.3 


Illinois.  — Angelo  v.  Faul,  85  111.  106. 

Indiana.  —  Lacy  v.  Mitchell,  23  Ind.  67; 
Hays  v.  Blizzard,  30  Ind.  457. 

Iowa.  — Walker  v.  Camp,  63  Iowa  630. 

Kentucky.  —  Lancaster  v.  McKay,  (Ky.  1898) 
45  S.  W.  Rep.  887;  Ahrens,  etc.,  Mfg.  Co.  v. 
Hoeher,  (Ky.  1899)  51  S,  W.  Rep.  194. 

Louisiana.  —  Hewett  v.  New  Orleans,  etc., 
R.  Co..  28  La.  Ann.  685. 

Maine.  —  Humphries  v.  Parker,  52  Me.  502. 

Maryland. — Cooper  v.  Utterbach,  37  Md. 
283;  McWilliams  v.  Hoban,  42  Md.  56;  Flick- 
inger  v.  Wagner,  46  Md.  580. 

Massachusetts.  —  Bacon  v.  Towne,  4  Cush. 
(Mass.)  217;  Ellis  v.  Simonds,  168  Mass.  316. 

Missouri. — Christian  v.  Hanna,  58  Mo. 
App.  37;  Matlick  v.  Crump,  62  Mo.  App.  21, 

Nebraska.  —  Tucker  v.  Cannon,  32  Neb.  444; 
Rider  v.  Murphy,  47  Neb.  857. 

New  York.  —  Heyne  v.  Blair,  62  N.  Y.  22; 
Ha2zard  v.  Flury,  120  N.  Y.  223. 

North  Carolina.  —  Cabiness  v.  Martin,  3 
Dev.  L.  (14  N.  Car.)  454. 

Pennsylvania.  —  Travis  v.  Smith,  I  Pa.  St. 
234,  44  Am.  Dec.  125;  Smith  v.  Ege,  52  Pa.  St. 
419;  Beach  v.  Wheeler,  30  Pa.  St.  72;  Seibert 
v.  Price,  5  W.  &  S.  (Pa.)  439,  40  Am.  Dec.  525. 

Rhode  Island  — Mowry  v.  Whipple,  8  R.  I. 
360. 

South  Carolina.  —  Braveboy  v.  Cockfield,  2 
McMull.  L.  (S.  Car.)  270,  39  Am.  Dec.  123. 

Tennessee. — See  Graham  v.  Fidelity  Mut. 
L.  Assoc.,  98  Tenn.  48. 

Texas.  —  Landa  v.  Obert,  45  Tex.  539;  Mc- 
Manus  v.  Wallis.  52  Tex.  534;  Glasgow  v. 
Owen,  69  Tex.  167. 

Utah.  — Johnston  v.  Meaghr,  14  Utah  426. 

Vermont.  —  Barron  v.  Mason,  31  Vt.  189. 

West  Virginia.  —  Sisk  v.  Hurst,  I  W.  Va.  53; 
Vinal  v.  Core,  18  W.  Va.  1. 

Wisconsin. — Spear  v.  Hiles,  67  Wis.  350; 
Billingsley  v.  Maas,  93  Wis.  176. 

Belief  of  Prudent  and  Reasonable  Man.  —  Cir- 
cumstances sufficient  merely  to  induce  a  belief 
in  the  mind  of  a  cautious  man  have  been  held 
insufficient.  The  belief  must  be  also  that  of 
a  reasonable  and  prudent  man.  McClafferty 
v.  Philp,  151  Pa.  St.  86. 

Impartiality  and  Freedom  from  Prejudice.  — 
Probable  cause  has  also  been  defined  as  such 
a  state  of  facts  and  circumstances  as  ^would 
lead  a  man  of  ordinary  caution  and  prudence, 
acting  conscientiously,  impartially,  reasona- 
bly, and  without  prejudice,  to  believe  that  the 
person  accused  is  guilty.  Jordan  v.  Alabama 
G.  S.  R.  Co.,  81  Ala.  220;  Casey  v.  Sevatson, 
30  Minn.  516.  But  it  has  been  held  that  a  per- 
son instituting  the  prosecution  for  crime  com- 
mitted against  his  personal  property  will  not 
be  required  to  act  with  the  same  impartiality 
and  freedom  from  prejudice  in  drawing  his 
conclusions  as  to  the  guilt  of  the  accused  as 


would  be  expected  of  an  entirely  disinterested 
person.    Cole  v.  Curtis,  16  Minn.  182. 

"Reasonable"  Cause — "Just"  and  "Proper" 
Cause.  —  It  has  been  held  that  the  expressions 
"  reasonable  cause  "  and  "  probable  cause  " 
have  essentially  the  same  meaning.  Stacey 
v.  Emery,  97  U.  S.  642.  But  "just"  or 
"  proper"  cause  is  not  synonymous  with 
"  probable  "  cause.  Van  De  Wiele  v.  Calla- 
nan,  7  Daly  (N.  Y.)  386. 

1.  Prima  Facie  Guilt — Exclusion  of  Exculpatory 
Circumstances.  —  Hampton  v.  Jones,  58  Iowa 
317;  Fagnan  v.  Knox,  66  N.  Y.  525;  Honey- 
cut  v.  Freeman,  13  Ired.  L.  (35  N.  Car.)  320. 

2.  England.  —  Arbuckle  v.  Taylor,  3  Dow 
160;  Burley  v.  Bethune,  I  Marsh.  220. 

Arkansas. — Chrisman  v.  Carney,  33  Ark.  316. 
Illinois.  —  Fadner  v.  Filer,  27  111.  App.  506. 
Indiana.  —  Hays  v.  Blizzard,  30  Ind.  457; 
Scotten  v.  Longfellow,  40  Ind.  23;  Lytton  v. 
Baird,  95  Ind.  349. 

Iowa.  —  Center  v.  Spring,  2  Iowa  393;  Phil- 
pot  v.  Lucas,  101  Iowa  478. 

Kansas. — Atchison,  etc.,  R.  Co.  v.  Smith, 
60  Kan.  4. 

Kentucky. — Faris  v.  Starke,  3  B.  Mon.  (Ky.)4. 
Missouri.  — Brennan  v.  Tracy,  2  Mo.  App. 
540. 

Nebraska.  —  Fry  v.  Kaessner,  48  Neb.  133. 
New  Jersey.  —  Spencer  v.  Anness,  32  N.  J. 
L.  100. 

New  York.  —  Carl  v.  Ayers,  53  N.  Y.  15; 
Hazzard  v.  Flury,  120  N.  Y.  223;  Wilson  z: 
King,  39  N.  Y.  Super.  Ct.  384;  Scanlan  v. 
Cowley,  2  Hilt.  (N.  Y.)  489,  9  Abb.  Pr.  (N.  Y.) 
94;  Thompson  v.  Lumley,  (C.  PI.  Gen.  T.)  50 
How.  Pr.  (N.  Y.)  105. 

Tennessee.  —  Hall  v.  Hawkins,  5  Humph. 
(Tenn.)  357;  Raulston  v.  Jackson,  1  Sneed 
(Tenn.)  12S. 

Texas.  —  Hurlbut  v.  Boaz,  4  Tex.  Civ.  App. 
371. 

Not  All  of  the  Circumstances  Relied  on  Need  Be 
True. —  Bourne  v.  Stout,  62  111.  261;  Anderson 
v.  Friend,  85  111.  135. 

Mistake  of  Law  No  Defense.  —  Hazzard  v. 
Flury,  120  N.  Y  223. 

Question  of  Plaintiff's  Guilt.  —  It  has  been 
held,  indeed,  that  the  question  whether  the 
plaintiff  was  or  was  not  in  fact  guilty  of  the 
crime  charged  is  not  relevant  to  the  issue 
of  probable  cause.  Harrison  v.  National  Pro- 
vincial Bank,  49  J.  P.  390;  Lytton  v.  Baird, 
95  Ind.  349.  But  however  irrelevant  on  the 
question  of  probable  cause,  the  fact  of  the 
plaintiffs  guilt  is  a  complete  defense  to  an  ac- 
tion of  malicious  prosecution.  See  infra,  this 
title,  Fact  of  Plaintiff's  Guilt. 

3.  Facts  Insufficient  for  Conviction.  —  Dawson 
v.  Vansandau,  11  W.  R.  516;  Widmeyer  v. 
Felton,  95  Fed.  Rep.  926;  Planters  Ins.  Co.  v. 
Williams,  60  Miss.  916. 
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MALICIOUS  PROSECUTION. 


Definitions. 


Where  No  Offense  Has  Been  Committed.  —  Probable  cause  may  exist  although  no 
offense  has  in  fact  been  committed.1 

(2)  Mere  Suspicion  or  Conjecture.  —  A  mere  suspicion  of  a  party's  guilt  does 
not  constitute  probable  cause  for  the  institution  of  criminal  proceedings 
against  him;3  nor  has  a  man  a  right  to  put  the  criminal  law  in  motion  against 
another  and  deprive  him  of  his  liberty  upon  a  mere  conjecture  that  he  has 
been  guilty  of  crime.3 

(3)  Suspicion  Based  on  Reasonable  Grounds.  —  But  a  reasonable  or  well- 
grounded  suspicion  of  the  guilt  of  the  accused,  based  on  circumstances  suffi- 
cient to  justify  a  reasonable  belief  thereof  in  the  mind  of  a  cautious  and 
prudent  man,  is  sufficient  defense  to  the  action.4  If  by  his  folly  or  his  fraud 
the  plaintiff  exposed  himself  to  a  well-grounded  suspicion  that  he  was  guilty 
of  the  crime  with  which  he  was  charged,  he  cannot  claim  that  there  was  not 
probable  cause  for  the  prosecution.5  But  if  the  prosecutor  put  a  false  and 
unreasonable  construction  on  the  conduct  of  the  accused,  he  cannot  justify 
the  prosecution  by  claiming  that  he  acted  upon  appearances.6 

(4)  Illustrative  Cases  —  General  Rule  Impossible.  —  It  is,  in  the  nature  of  things, 
impossible  to  lay  down  any  general  rule  which,  when  applied,  will  show 
whether  probable  cause  existed  for  the  institution  of  any  particular  prosecu- 
tion or  civil  proceeding. 

Some  illustrative  Cases  in  which  probable  cause  has  been  held  to  exist,7  or  the 


1.  Where  No  Offense  Committed.  —  Thompson 
v.  Lumley,  (C.  PI.  Gen.  T.)  50  How.  Pr.  (N. 
Y.)  105;  Raulston  v.  Jackson,  1  Sneed  (Tenn.) 
128;  Gunn  v.  McDonald,  6  U.  C.  Q.  B.  596. 

2.  Mere  Suspicion  —  England.  —  Busst  v. 
Gibbon?,  30  L.  J.  Exch.  75. 

Alabama.  —  Lunsford  v.  Dietrich,  93  Ala. 
565,  30  Am.  St.  Rep.  79. 

Connecticut. — Stone  v.  Stevens,  12  Conn. 
219,  30  Am.  Dec.  611. 

Illinois.  —  Hirsch  v.  Feeney,  83  111.  548. 

Indiana.  —  Graeter  v.  Williams,  55  Ind.  461; 
Bitting  v.  Ten  Eyck,  82  Ind.  421,  42  Am.  Rep. 
505;  Flora  v.  Russell,  138  Ind.  153. 

Kentucky.  —  Holburn  v.  Neal,  4  Dana  (Ky.) 
120. 

New  York.  —  Carl  v.  Ayers,  53  N.  Y.  17. 

3.  Mere  Conjecture.  —  Stone  v.  Stevens,  12 
Conn.  219,  30  Am.  Dec.  611;  Carl  v.  Ayers,  53 
N.  Y.  17. 

4.  Well-grounded  Suspicion  —  United  States. 
—  Wilmarth  v.  Mountford,  4  Wash.  (U.  S.)  79. 

California.  —  Potter  v.  Seale,  8  Cal.  217. 

Connecticut. — Sione  v.  Stevens,  12  Conn. 
219,  30  Am.  Dec.  611. 

Illinois.  —  Ross  v.  Innis,  35  111.  487,  85  Am. 
Dec.  373;  Ames  v.  Snider,  69  111.  376;  Davie 
v.  Wisher,  72  111.  262;  McDavid  v.  Blevins,  85 
111.  238;  Hess  v.  Webb,  53  111.  App.  53;  Ford 
v.  Buckley,  68  111.  App.  447. 

Iowa.  —  Shaul  v.  Brown,  28  Iowa  37,  4  Am. 
Rep.  151-^.Flackler  v.  Novak,  94  Iowa  634. 

Louisiana.  —  Plassan  v.  Louisiana  Lottery 
Co.,  34  La.  Ann.  246. 

Maryland.  —  Boyd  v.  Cross,  35  Md.  194. 

Massachusetts.  —  Bacon  v.  Towne,  4  Cush. 
(Mass.)  217. 

Minnesota.  —  Cole  v.  Curtis,  16  Minn.  182. 

Nebraska.  —  Chicago,  etc.,  R.  Co.  v.  Kriski, 
30  Neb.  215;  Diers  v.  Mallon,  46  Neb.  121,  50 
Am.  St.  Rep.  598;  Fry  v.  Kaessner,  48  Neb.  133. 

New  York.  —  Carl  v.  Ayers,  53  N.  Y.  17; 
Shafer  v.  Loucks,  58  Barb.  (N.  Y.)  426; 
Sprague  v.  Gibson,  63  Hun  (N.  Y.)  626,  17  N. 
Y.  Supp.  685;  Given  v.  Webb,  7  Robt.  (N.  Y.)6s. 


Rhode  Island.  —  Mowry  v.  Whipple,  8  R.  I. 
360. 

Texas.  —  Shannon  v.  Jones,  76  Tex.  141; 
Hurlbut  v.  Boaz,  4  Tex.  Civ.  App.  371. 

Suspicion  —  "  Conviction."  —  The  facts  known 
to  the  prosecutor  need  not  be  sufficient  to 
induce  a  "  conviction  "  of  the  plaintiff's  guilt 
in  the  mind  of  a  reasonable  man.  Keep  v. 
Griggs,  12  111.  App.  511. 

"Strong"  Suspicion.  —  It  has  been  held  that 
an  instruction  to  the  jury  that  "  probable 
cause  is  merely  such  a  state  of  facts  as  would 
induce,  in  the  mind  of  an  ordinary  prudent 
person,  a  strong  suspicion  that  a  crime  has 
been  committed,"  was  not  erroneous  in  the  use 
of  the  word  "  strong."  George  v.  Johnson, 
25  N.  Y.  App.  Div.  125. 

Nominal  Damages.  —  In  Dalp6  v.  Rochon,  2 
L.  C.  Jur.  120,  it  was  held  that  while  suspicious 
circumstances  did  not  constitute  probable 
cause  for  the  issuance  of  a  writ  of  attachment, 
yet  in  such  case  only  nominal  damages  should 
be  given. 

5.  Suspicion  Induced  by  Folly  or  Fraud.  —  Wil- 
marth v.  Mountford,  4  Wash.  (U.  S.)  79;  Gor- 
don v.  Upham,  4  E.  D.  Smith  (N.  Y.)  9. 

It  has  been  held,  however,  that  probable 
cause  cannot  be  shown  by  the  admissions  of  a 
plaintiff  after  his  arrest,  because  facts  consti- 
tuting probable  cause  should  have  been  known 
to  the  defendant  or  have  existed  when  the 
prosecution  began.  Louisville,  etc.,  R.  Co.  v. 
Hendricks,  13  Ind.  App.  10. 

6.  Erroneous  Construction.  —  Carl  v.  Ayers, 
53  N.  Y.  14. 

7.  Mistaken  Identity.  —  Keating  v.  Fitts,  13 
N.  Y.  App.  Div.  1. 

Possession  of  Stolen  Goods.  —  McDonald  v.  At- 
lantic, etc.,  R.  Co.,  (Ariz.  1889)  21  Pac.  Rep, 
338;  Bowen  v.  Tascoe,  84  Md.  497. 

Knowingly  Receiving  Stolen  Property. — Fie  tche r 
v.  Chicago,  etc.,  R.  Co.,  109  Mich.  363. 

Payment  of  Alleged  Debt  under  Duress  —  High- 
way Robbery. —  Warren  v.  Flood,  72  Mo.  App. 
199. 
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reverse,1  will  be  found  in  the  note  below. 

Where  Known  Facts  Constitute  Only  Civil  Wrong.  —  But  it  may  be  stated  that  where 
the  facts  proved  or  shown  to  have  been  in  the  knowledge  of  the  prosecutor 
constitute  only  a  civil  wrong,  a  criminal  prosecution  therefor  will  be  held  to 
be  without  probable  cause.3 

b.  For  Civil  Suit.  —  In  a  civil  action,  probable  cause  is  a  reasonable 
ground  for  belief  in  the  existence  of  such  a  state  of  facts  as  would  warrant  the 
suit  or  proceeding  complained  of.3 

3.  Facts  Within  Prosecutor's  Knowledge  —  a.  In  General.  —  The  general 
rule  is  that  in  order  to  establish  probable  cause  the  facts  shown  must  have 
been  within  the  knowledge  of  the  prosecutor  at  the  time  of  the  institution  of 
the  proceedings.4 

of  such  facts,  warranting  the  suing  out  of  the 
attachment,  as  would  be  sufficient  to  produce 
such  belief  in  the  mind  of  a  man  of  ordinary 
caution,  prudence,  and  judgment.  Spengler 
v.  Davy,  isGratt.  (Va.)  381.  See  also  Forbes 
v.  Hogman,  75  Va.  168  (a  case  of  holding  to 
bail). 

There  May  Have  Been  in  Fact  No  Ground  for 

the  issuance  of  a  writ  of  attachment,  and  yet 
probable  cause  for  suing  it  out  may  have  ex- 
isted. Gimbel  v.  Gomprecht,  (Tex.  Civ.  App. 
1896)  36  S.  W.  Rep.  7S1. 

Admission  of  Grounds  for  Attachment.  —  An 
action  for  malicious  attachment  cannot  be 
maintained  on  the  dismissal  of  the  attachment 
suit  when  the  attachment  was  sued  out  upon 
grounds  the  existence  of  which  had  been  pre- 
viously admitted  by  the  attachment  defendant 
to  the  attachment  plaintiff,  as  such  prior  ad- 
missions constitute  probable  cause.  Wise  v. 
McNichols,  63  Mo.  App.  141. 

4.  Rule  as  to  Time  of  Knowledge  of  Prosecutor 
—  England.  —  Turner  v.  Ambler,  10  Q.  B.  252, 
59  E.  C.  L.  252,  it  Jur.  346,  16  L.  J.  Q.  B.  158. 

United  States.  —  Wheeler  v.  Nesbitt,  24  How. 
(U.  S.)  544- 

Alabama.  —  See  Donnell  v.  Jones,  17  Ala. 
689,  52  Am.  Dec.  194. 

Arkansas.  — Sexton  v.  Brock,  15  Ark.  345. 
Connecticut. — Thompson  v.  Beacon  Valley 
Rubber  Co.,  56  Conn.  493;  Smith  v.  King,  62 
Conn.  515. 

Indiana.  —  Galloway  v.  Stewart,  49  Ind.  156, 
19  Am.  Rep.  677;  Louisville,  etc.,  R.  Co.  v. 
Hendricks,  13  Ind.  App.  10. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Watson, 
37  Kan.  773;  Bell  v.  Matthews,  37  Kan.  686. 

Maryland.  —  Cooper  v.  Utterbach,  37  Md. 
283. 

Mississippi.  —  Threefoot  v.  Nuckols,  68  Miss. 
116. 

North  Carolina.  —  Stvaim  v.  Stafford,  3  Ired. 
L.  (25  N.  Car.)  289,  4  Ired.  L.  (26  N.  Car.)  392; 
Johnson  v.  Chambers,  10  Ired.  L.  (32  N.  Car.) 

287. 

Pennsylvania.  —  Nachtman  v.  Hammer,  155 
Pa.  St.  200. 

Rhode  Island.  —  King  v.  Colvin,  II  R.  I.  582; 
Newton  v.  Weaver,  13  R.  I.  616. 

South  Carolina.  —  Hogg  v.  Pinckney,  16  S. 
Car.  387. 

Texas.  —  Glasgow  v.  Owen,  69  Tex.  167. 
Virginia. — Scott  v.  Shelor,  28  Gratt.  (Va.) 

891. 

Presumption  as  to  Defendant's  Knowledge.  — 

Where  facts  which,  if  known  to  the  defendant, 
would  have  been  sufficient  to  constitute  prob- 
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Continuance    of   Prosecution.  —  Christian  v. 

Manna,  58  Mo.  App.  37. 

1.  Institution  of  Suit  After  Knowledge  of  Pay- 
ment of  Claim.  —  Kolka  v.  Jones,  6  N.  Dak.  461. 

Assumption  that  Judicial  Decision  Is  Not  Law. 
— Butchers'  Union  Slaughter-house,  etc.,  Land- 
ing Co.  v.  Crescent  City  Live  Stock  Landing, 
etc.,  Co.,  37  La.  Ann.  874. 

Similarity  of  Handwriting.  —  Clements  v. 
Ohely,  2  C.  &  K.  686,  61  E.  C.  L.  686.  But 
see  Shell  v.  Moody,  103  Ga.  248. 

Subornation  of  Perjury.  —  McNamee  v.  Nes- 
bitt, 24  Nev.  400. 

Swine  Taken  Up  under  Stray  Law  —  Larceny. — 
Bauer  v.  Clay,  8  Kan.  580. 

Assault  —  Justification.  —  Hinton  v.  Heather, 
14  M.  &  W.  131,  15  L.  J.  Exch.  39.  But  com- 
pare Fish  v.  Scott,  Peake  N.  P.  (ed.  1795)  135; 
Glaze  v.  Whittey,  5  Oregon  164. 

2.  Conversion  —  Larceny. — Turners.  O'Brien, 
5  Neb.  542.  See  also  Stone  v.  Stevens,  12 
Conn.  219,  30  Am.  Dec.  611. 

Taking  Property  under  Claim  of  Bight.  —  Sex- 
ton v.  Brock,  15  Ark.  345;  Weaver  v.  Town- 
send,  14  Wend.  (N.  Y.)  192. 

Trespass  —  Assault.  —  Chapman  v.  Cawrey, 
50  111.  512;  Pockett  v.  Pool.  11  Manitoba  275. 

3.  Probable  Cause  in  Civil  Suits  —  United 
States.  —  Stacey  v.  Emery,  97  U.  S.  642; 
Thompson  v.  Gatlin,  58  Fed.  Rep.  534,  19  U. 
S.  App.  157. 

Alabama.  —  Brown  v.  Master,  104  Ala.  451. 

Arkansas.  —  Foster  v.  Pitts,  63  Ark.  387. 

Illinois.  —  Barrett  v.  Spaids,  70  111.  408. 

Kentucky.  —  Woods  v.  Finnell,  13  Bush  (Ky.) 
628;  Duncan  v.  Griswold,  92  Ky.  546. 

Missouri. — Alexander  v.  Harrison,  38  Mo. 
258,  90  Am.  Dec.  431. 

New  York.  —  Ferguson  v.  Arnow,  142  N.  Y. 
580;  Brounstein  v.  Wile,  (Supm.  Ct.  Gen.  T.) 
20  N.  Y.  Supp.  204;  Willard  v.  Holmes,  (C. 
PI.  Gen.  T.)  2  Misc.  (N.  Y.)  303. 

Ohio.  —  Fortman  v.  Rottier,  8  Ohio  St.  548, 
72  Am.  Dec.  606. 

Pennsylvania.  —  M'Cullough  v.  Grishobber, 
4  W.  &  S.  (Pa.)  201. 

South  Carolina. — Thomas  v.  Rouse,  2  Brev. 
(S.  Car.)  75. 

IP  est  Virginia.  —  Burkhart  v.  Jennings,  2 
W.  Va.  242. 

Wisconsin. — Collins  v.  Shannon,  67  Wis.  441. 

Canada.  —  Locke  v.  Wilson,  6  U.  C.  Q.  B. 
600;  Montreal  St.  R.  Co.  v.  Ritchie,  16  Can. 
Sup.  Ct  622. 

Justifiable  Probable  Cause  for  Suing  Out  an  At- 
tachment against  the  effects  of  a  debtor  is  a  be- 
lief by  the  attaching  creditor  in  the  existence 
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Subsequent  Knowledge  of  Plaintiff's  Innocence.  —  Subsequent  knowledge  of  the 
plaintiff's  innocence  will  not  show  a  want  of  probable  cause  in  the  institution 
of  the  prosecution.' 

Actual  Guilt  of  Plaintiff.  —  But  where  the  defendant  seeks  to  show  the  actual 
guilt  of  the  plaintiff  as  a  defense,  any  facts  tending  to  prove  this  fact  are 
admissible,  whether  known  to  the  defendant  when  the  action  was  begun,  or 
only  subsequent  thereto.2 

b.  Party's  Duty  to  Make  Inquiries.  —  Where  the  known  facts  are  of 
a  nature  to  put  a  reasonable  and  cautious  man  upon  inquiry,  the  person  insti- 
tuting a  criminal  prosecution  or  civil  suit  will  be  held  to  have  knowledge  of 
such  facts  as  inquiry  would  have  disclosed.3 

But  Only  Such  inquiries  Are  Required  as  reasonable  care  and  prudence,  under  all 
the  circumstances,  would  have  suggested.4 

c.  Information  Received  from  Others.  —  The  rule  is  undoubted  that 
it  is  not  necessary,  in  order  to  constitute  probable  cause  for  a  prosecution, 
that  the  party  instituting  it  should  have  acted  on  his  own  personal  knowledge 
of  the  facts.5    If  the  prosecutor  has  acted  in  good  faith,  upon  credible 


able  cause,  are  shown  to  have  existed  at  the 
time  when  the  prosecution  was  begun,  his 
knowledge  thereof  will  be  presumed  in  the 
absence  of  proof  lo  the  contrary.  Brooks  v. 
Blain,  39  L.  J.  C.  PI.  I. 

Subsequent  Changes  in  Law.  —  The  question  of 
probable  cause  for  an  arrest  is  to  be  determined 
by  the  law  at  the  time  of  the  arrest,  and  not  as 
afterwards  changed  or  interpreted.  Gould  v. 
Gardner,  n  La.  Ann.  289. 

Knowledge  of  Agent.  —  It  has  been  held,  on 
the  question  of  probable  cause  in  the  institution 
of  an  attachment  suit,  that  the  knowledge  of 
one  who  was  an  agent  of  the  plaintiff  therein, 
but  not  for  the  purpose  of  instituting  the 
proceedings,  which  knowledge  was  not  com- 
municated to  the  principal,  is  not  competent 
evidence.    Brown  v.  Master,  in  Ala.  397. 

Doctrine  that  Facts  Need  Not  Be  in  Prosecutor's 
Knowledge.  —  It  has  been  held  thai  the  actual 
existence  of  probable  cause  when  the  prosecu- 
tion was  instituted  is  a  sufficient  defense, 
whether  the  defendant  himself  had  or  had  not 
in  fact  knowledge  of  such  probable  cause. 
Hickam  v.  Griffin,  6  Mo.  37,  34  Am.  Dec.  124. 
This  is  believed  to  be  erroneous,  except  upon 
the  theory  that  the  plaintiff  was  in  fact  guilty 
of  the  offense  charged. 

1.  Subsequent  Knowledge  of  Innocence.  — 
Ssvaim  v.  Stafford,  4  Ired.  L.  (26  N.  Car.)  3q2. 

Liability  for  Continuance  of  Prosecution. —  While 
the  parties  who  institute  a  proseculion  are  not 
liable  for  merely  failing  Lo  disclose  to  the  prose- 
cuting attorney  the  knowledge  of  facts  subse- 
quently acquired,  yet  they  will  be  liable  for  a 
continuance  of  the  prosecution  if  they  urge  or 
promote  it.  Blunk  v.  Atchison,  etc..  R.  Co., 
38  Fed.  Rep.  311. 

2.  Actual  Guilt  of  Plaintiff— Indiana. — Adams 
v.  Lisher,  3  Blackf.  (Ind.)  241,  25  Am.  Dec.  102, 
3  Blackf.  (Ind.)  445. 

Maine.  —  Ulmer  v.  Leland,  I  Me.  135,  10 
Am.  Dec.  48. 

Mississippi.  —  Threefoot  v.  Nuckols,  68  Miss. 
116. 

North  Carolina. — Johnson  v.  Chambers,  10 
Ired.  L.  (32  N.  Car.)  287;  Plummer  v.  Gheen, 
3  Hawks  (10  N.  Car.)  66,  14  Am.  Dec.  572; 
Thurber  v.  Eastern  Bldg.,  etc.,  Assoc.,  118  N. 
Car.  129. 


Rhode  Island.  —  Newton  v.  Weaver,  13  R.  I. 
616. 

3.  Duty  to  Make  Inquiries  —  England.  — 
Quartz  Hill  Gold  Min.  Co.  v.  Eyre,  50  L.  T. 
N.  S.  274. 

Illinois.  —  Maffioli  v.  Welch,  36  111.  App.  284. 
See  also  Hirsch  v.  Feeney,  83  111.  548. 

Indiana.  —  Lacy  v.  Mitchell,  23  Ind.  67;  Pad- 
dock v.  Watts,  116  Ind.  146,  9  Am.  St.  Rep. 
832. 

Minnesota.  —  Boyd  v.  Mendenhall,  53  Minn. 
274. 

New  York.  —  See  Sweet  v.  Smith,  42  N.  Y. 
App.  Div.  502. 

Compare  Christian  v.  Hanna,  58  Mo.  App.  37. 

4.  What  Inquiries  Required. — Gibson  z/.Veasey, 
15  L.  T.  N.  S.  586;  McGurn  v.  Brackett,  33 
Me.  331.  See  also  Miller  v.  Chicago,  etc.,  R. 
Co.,  41  Fed.  Rep.  898. 

Verification  of  Each  Item  of  Information  Unneces- 
sary.—  Gardiner  v.  Mays,  24  111.  App.  286. 

Question  for  Jury.  —  Whether,  under  the  cir- 
cumstances of  the  case,  the  plaintiff  should 
have  made  inquiries  before  instituting  the 
prosecution  complained  of  is,  as  a  rule,  a 
question  for  the  jury.  Thompson  v.  Price,  100 
Mich.  558. 

5.  Personal  Knowledge  Unnecessary  —  Eng- 
land. —  Ne'vill  v.  Loadman,  2  F.  &  F.  313. 

Canada.  —  Oswald  v.  Newburn,  6  U.  C.  Q. 
B.  O.  S.  471. 

California.  —  Lamb  v.  Galland,  44  Cal.  609. 
Illinois.  —  Harpham  v.  Whitney,  77  111.  32. 
Michigan.  —  Gallaway  v.  Burr,  32  Mich.  332. 
Minnesota.  —  Smith  v.  Munch,  65  Minn.  256. 
New  York.  —  Meyer  v.  Louisville,  etc.,  R. 
Co.,  98  Ky.  365. 

Statements  or  Confession  of  Accomplice  or  One 
Implicated  in  Crime. —  Information  received 
from  a  confessed  accomplice  or  one  admitting 
his  participation  in  the  crime  has  frequently 
been  held  to  be  sufficient  cause  fer  a  criminal 
prosecution.  Widmeyer  v.  Felton,  95  Fed. 
Rep.  926;  Meyer  v.  Louisville,  etc.,  R.  Co.,  98 
Ky.  365;  Moore  v.  Large,  (Ky.  1898)  46  S.  W. 
Rep.  508;  Madison  v.  Pennsylvania  R.  Co., 
147  Pa.  St.  509,  30  Am.  St.  Rep.  756. 

This  is  particularly  true  where  the  confes- 
sion is  supported  by  circumstantial  evidence 
or  corroborating  facts.     Dawson  v.  Vansan- 
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information  received  from  reliable  sources,  he  will  not  be  liable.1 

Information  Corroborated  by  Circumstantial  Evidence.  —  Where  the  information 
received  is  corroborated  by  circumstantial  evidence  it  will,  in  general,  be  suffi- 
cient to  show  probable  cause.3 

But  Mere  Rumor  or  information  of  a  vague  and  indefinite  nature  is  not  a  suffi- 
cient foundation  for  a  criminal  prosecution,3  although  it  seems  that  in  proving 
the  declarations  made  to  him  by  others,  the  defendant  may  show  also  what 
reports  were  in  circulation.4 

4.  Belief  of  Prosecutor  —  a.  In  General.  —  Mere  belief  of  the  defendant 
in  the  plaintiff's  guilt,  however  strong,  sincere,  and  honest,  will  not  constitute 
probable  cause,5  unless  founded  on  circumstances  sufficient  in  reason  to 
warrant  it.6 


dau,  ii  W.  R.  516;  Blunk  v.  Atchison,  etc.,  R. 
Co.,  38  Fed.  Rep.  311;  Dearmond  v.  St. 
Amant,  40  La.  Ann.  374;  Weaver  Montana 
Cent.  R.  Co.,  20  Mont.  163;  Molloy  v.  Long 
Island  R.  Co.,  59  Hun  (N.  Y.)  424. 

But  it  has  also  been  held  that  the  uncorrob- 
orated statements  of  a  confessed  accomplice 
may  constitute  probable  cause  for  the  institu- 
tion of  criminal  proceedings,  although  by  law 
no  conviction  could  be  had  on  such  testimony. 
Farrell      Friedlander,  i>$  Hun  (N.  Y.)  254. 

1.  England.  —  Lister  v.  Perryman,  L.  R.  4 
H.  L.  521,  39  L.  J.  Exch.  177,  23  L.  T.  N.  S. 
269,  19  W.  R.  9;  Chatfield  v.  Comeford,  4  F.  & 
F.  1008. 

United  Status.  —  Miller  v.  Chicago,  etc.,  R. 
Co.,  41  Fed.  Rep.  898;  Widmeyer  v.  Felton,  95 
Fed.  Rep.  926. 

California.  —  Lamb  v.  Galland,  44  Cal.  609. 

Colorado.  —  Brown  v.  Willoughby,  5  Colo.  r. 

Connecticut.  —  Anderson  v.  Cowles,  72  Conn. 
335- 

Ilhnois.  —  Harpham  v.  Whitney,  77  111.  32. 
See  also  Anderson  v.  Friend,  71  111.  475. 

Kentucky.  —  Meyer  v.  Louisville,  etc.,  R. 
Co.,  98  Ky.  365;  Ahrens,  etc.,  Mfg.  Co.  v. 
Hoeher,  (Ky.  1899)  51  S.  W.  Rep.  194. 

Minnesota.  — Smith  v.  Munch,  65  Minn.  256. 

New  York.  —  Sheahan  v.  National  Steamship 
Co  ,  66  Hun  (N.  YO48;  Richard  v.  Boland,  (N. 
Y.  Super.  Ct.  Tr.  T.)  5  Misc.  (N.  Y.)  552;  Fran- 
cis v.  Tilyou,  26  N.  Y.  App.  Div.  340.  See 
also  English  v.  Major,  59  Hun  (N.  Y.)  317; 
Connelly  v.  McDermott,  3  Lans.  (N.  Y.)  63. 

Pennsylvania.  —  Smith  v.  Ege,  52  Pa.  St.  419; 
Cooper  v.  Hart,  147  Pa.  St.  594. 

Statements  Uncommunicated  to  Defendant  Gen- 
erally Incompetent.  —  Mclntire  v.  Levering,  148 
Mass.  546,  12  Am.  St.  Rep.  594. 

Mere  Belief  of  Third  Persons  Generally  Insuffi- 
cient. —  Norrell  v.  Vogel,  39  Minn.  107. 

May  Act  on  Information  Received  through 
Ordinary  Business  Channels.  —  Gallaway  v.  Burr, 
32  Mich.  332. 

Statements  of  Child  Eleven  Years  Old  May  Be 
Sufficient.  —  Dwain  v.  Descalso,  66  Cal.  415. 

As  Affecting  the  Credibility  of  the  Defendant's 
Informant,  it  may  be  shown  that,  to  the  defend- 
ant's knowledge,  the  party  had  at  a  former 
time  been  in  jail.  Mclntire  v.  Levering,  148 
Mass.  546,  12  Am.  St.  Rep.  594.  See  also 
Chapman  v.  Dunn,  56  Mich.  31. 

But  where,  in  an  action  for  malicious  prose- 
cution for  arson,  it  was  shown  that  the  defend- 
ant received  information  ihrough  the  office  of 
the  governor's  secretary  that  certain  prisoners 


confined  in  the  penitentiary  could  give  informa- 
tion on  the  subject  of  the  burning,  and  he 
went  there  and  received  their  statements  that 
the  plaintiff  had  committed  arson,  it  was  held 
that  if  the  defendant  acted  in  good  faith  on 
these  representations  there  was  a  sufficieni 
justification.  Oswald  v.  Neivburn,  6  U.  C.  Q. 
B.  O.  S.  471. 

2.  Corroboration  by  Circumstantial  Evidence.  — 
Mosley  v.  Yearvvood,  48  La.  Ann.  334;  Weaver 
v.  Montana  Cent.  R.  Co.,  20  Mont.  163. 

3.  Rumor.  —  Stratton  v.  Lockhart,  I  Ind. 
App.  380;  Holburn  v.  Neal,  4  Dana  (Ky.)  120; 
Pullen  v.  Glidden,  68  Me.  559;  Smith  v.  Ege, 
52  Pa.  St.  419;  Cooper  v.  Hart,  147  Pa.  St.  594; 
Carothers  v.  Mcllhenny  Co.,  63  Tex.  138. 

4.  Reports  in  Circulation.  —  Lamb  v.  Galland, 
44  Cal.  609;  Pullen  v.  Glidden,  68  Me.  559. 

5.  Prosecutor's  Belief  in  Plaintiff's  Guilt  —  Ala 
bama.  —  Lunsford  v.  Dietrich,  93  Ala.  565,  30 
Am.  St.  Rep.  79. 

Indiana.  —  Lawrence  v.  Lanning,  4  Ind.  194, 
Hays  v.  Blizzard,  30  Ind.  457;  Graeter  v.  Wil- 
liams, 55  Ind.  461;  Bitting  v.  Ten  Eyck,  82 
Ind.  421,  42  Am.  Rep.  505. 

Iowa.  —  Shaul  v.  Brown,  28  Iowa  37,  4  Am. 
Rep.  151. 

Maine.  —  Merriam  v.  Mitchell,  13  Me.  439, 
29  Am.  Dec.  514. 

Michigan.  — Spalding  v.  Lowe,  56  Mich.  366. 
Nebraska.  —  Ross  v.  Langworthy,  13  Neb. 
492. 

Nexv  York.  —  Fainam  v.  Feeley,  56  N.  Y. 
451;  Whitney  v.  New  York  Casualty  Ins. 
Assoc.,  27  N.  Y.  App.  Div.  320;  Thompson  v. 
Lumley,  (C.  PI.  Gen.  T.)  50  How.  Pr.  (N.  Y.) 
105. 

A'orth  Carolina.  —  Rice  v.  Ponder,  7  Ired.  L. 
(29  N.  Car.)  390. 

Texas.  —  Ramsey  v.  Arrott,  64  Tex.  320. 
Compare  Goldstein  z\  Foulkes,  19  R.  I.  291, 
where  the  court  said:  "  If  the  prosecutor  has 
an  honest  though  mistaken  belief  in  the  truth 
of  the  charge  laid  in  a  criminal  complaint,  it 
is  evidence  of  probable  cause." 

6.  Alabama.  —  Lunsford  v.  Dietrich,  93  Ala. 
565,  30  Am.  St.  Rep.  79. 

Illinois.  —  Harpham  v.  Whitney,  77  111.  32. 
Iowa.  —  Shaul  v.  Brown,  28  Iowa  37,  4  Am. 
Rep.  151;  Donnellv  v.  Burketl,  75  Iowa  613. 
Michigan.  —  Spalding  v.  Lowe,  56  Mich.  366. 
Missouri.  —  Vansickle  v.  Brown,  68  Mo.  627. 
Arew  York. — Farnam  v.  Feeley,  56  N.  Y.  451; 
Whitney  v.  New  York  Casualty  Ins.  Assoc., 
27  N.  Y.  App.  Div.  320;  Thompson  v.  Lumley, 
(C.  PI.  Gen.  T.)  50  How.  Pr.  (N.  Y.)  105. 
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b.  Necessity  for  Belief.  —  Some  cases  seem  inclined  to  hold  that  not 
only  must  the  facts  and  circumstances  be  sufficient  to  warrant  a  belief  of  the 
plaintiff's  guilt  in  the  mind  of  a  reasonable  man,  but  it  must  be  shown  that 
such  was  actually  their  effect  on  the  mind  of  the  defendant.1  But  this  is 
doubtless  only  a  branch  of  the  rule  already  adverted  to,2  that  on  the  question 
of  probable  cause  all  facts,  whether  tending  to  incriminate  or  the  reverse, 
should  be  considered.  For  if,  notwithstanding  an  apparent  probable  cause, 
the  defendant  did  not  believe  the  plaintiff  guilty,  his  disbelief  would  generally 
be  due  to  the  knowledge  of  some  undisclosed  fact  inconsistent  with  the 
hypothesis  of  guilt.3 

5.  Indictment  by  Grand  Jury.  —  It  has  been  held  that  the  finding  of  an 
indictment  by  the  grand  jury  is  prima  facie  evidence  of  probable  cause  for  the 
prosecution,4  unless  the  jury  believes  that  the  indictment  was  procured  by 
the  false  testimony  of  the  defendant,  or  by  other  improper  means.5 

Where  the  Proceeding  Is  Ex  Parte  and  upon  a  consideration  of  only  such  evidence 
as  the  prosecuting  officer  or  the  prosecutor  may  see  fit  to  adduce,  an  indict- 
ment is  not  prima  facie  evidence  of  probable  cause.6 

6.  Refusal  to  Indict.  —  It  has  been  held  that  the  refusal  of  the  grand  jury  to 
indict  the  plaintiff  is  not  prima  facie  evidence  of  want  of  probable  cause.7 


1.  Necessity  for  Actual  Belief — England. — 
Turner  v.  Ambler,  io  Q.  B.  252,  59  E.  C.  L. 
252,  11  Jur.  346,  16  L.  J.  Q.  B.  158;  Broad  v. 
Ham,  5  Bing.  N.  Cas.  722,  35  E.  C.  L.  286,  8 
Scott  40. 

Alabama.  —  Lunsford  v.  Dietrich,  93  Ala. 
565,  30  Am.  St.  Rep.  79. 

Arkansas.  —  Foster  v.  Pitts,  63  Ark.  387. 

California.  —  Ball  v.  Rawles,  93  Cal.  222,  27 
Am.  St.  Rep.  174. 

Massachusetts.  —  Krulevitz  v.  Eastern  R.  Co., 
143  Mass.  228. 

Missouri.  —  Pipkin  v.  Haucke,  15  Mo.  App. 
373- 

New  York.  See  Whitney  v.  New  York 
Casualty  Ins.  Assoc.,  27  N.  Y.  App.  Div.  320. 

Pennsylvania.  —  Fry  v.  Wolf,  8  Pa.  Super. 
Ct.  468,  43  W.  N.  C.  (Pa.)  124. 

Belief  of  Detective  in  Defendant's  Employ.  —  But 
where  deteciives  in  the  employ  of  a  railroad 
company  laid  the  evidence  they  ha  i  discovered 
before  the  attorney  of  the  company,  who  there- 
upon ordered  the  arrest  of  the  plaintiff,  it  was 
held  that  the  fact  that  after  the  plaint  iff 's  arrest 
one  of  the  detectives  told  him  that  he  did  not 
believe  him  guilty  did  not  show  malice  or  want 
of  probable  cause.  St  uckey  v.  Savannah,  etc., 
R.  Co.,  102  Ga.  782, 

Doctrine  that  Conduct  of  Jury  under  Like  Cir- 
cumstances Not  Proper  Criterion.  —  It  has  been 
held  that  a  charge  making  the  conduct  of  the 
jury  under  like  circumstances  a  criterion  as  to 
whether  the  defendant  had  probable  cause  for 
the  prosecution  is  erroneous.  Coleman  v. 
Allen,  79  Ga.  637,  11  Am.  St.  Rep.  449. 

Need  Not  Believe  Everything  in  Affidavit.  — 
There  may  conceivably  be  probable  cause  for 
a  prosecution,  although  the  defendant  did  not 
honestly  believe  all  of  the  statements  contained 
in  his  affidavit.  Roberts  v.  Kendall,  12  Ind. 
App.  269. 

2.  See  supra,  this  section,  Definitions. 

3.  The  Disbelief  of  the  Party  Making  a  Charge 
before  a  magistrate  of  the  guilt  of  the  accused 
is  some  evidence  of  want  of  probable  cause, 
notwithstanding  other  evidence  may  have 
shown  that  there  was  prima  facie  probable 


cause  for  making  the  charge.  Broad  v.  Ham, 
5  Bing.  N.  Cas.  722,  35  E.  C.  L.  2b6,  8  Scott  40. 

4.  Indictment  by  Grand  Jury  —  Iowa.  —  See 
Barber  v.  Scott,  92  Iowa  52. 

Kentucky.  —  Garrard  v.  Willet,  4  J.  J.  Marsh. 
(Ky.)  628." 

Missouri.  —  Sharpe  v.  Johnston,  76  Mo.  660; 
Peck  v.  Chouteau,  91  Mo.  138,  60  Am.  Rep. 
236;  Firer  v.  Lowery,  59  Mo.  App.  92. 

Nevada.  —  Ricord  v.  Central  Pac.  R.  Co.,  15 
Nev.  167. 

Rhode  Island.  —  See  Giusti  v.  Del  Papa,  19 
R.  I.  338. 

South  Carolina.  —  Brown  v.  Griffin,  Cheves 
L.  (S.  Car.)  32. 

But  It  Is  Incompetent  on  the  Question  of  Prob- 
able Cause  for  the  defendant  to  prove,  by  one  of 
the  grand  jurors  who  investigated  the  charge 
preferred,  that  the  grand  jury,  after  investigat- 
ing the  case,  deliberated  for  some  time  before 
agreeing  to  return  "  no  bill,"  and  that  eight  of 
thejurors  were  in  favor  of  finding  an  indict- 
ment.   Scotten  v.  Longfellow,  40  Ind.  23. 

Not  Conclusive  —  Acquittal  on  Trial.  —  The 
finding  of  an  indictment  by  a  grand  jury  is  not 
conclusive  of  probable  cause,  and  the  defend- 
ant's acquittal  on  trial  opens  the  question  so  as 
to  give  him  an  opportunity  to  offer  evidence 
to  repel  the  presumption  growing  out  of  the 
action  of  the  grand  jury.  Bell  v.  Pearcy,  11 
Ired.  L.  (33  N.  Car.)  233.  And  see  Flackler  v. 
Novak,  94  Iowa  634;  Barber  v.  Scott,  92  Iowa 
52;  Raleigh  v.  Cook,  £0  Tex.  438. 

5.  Belief  that  Indictment  Improperly  Procured. 
—  Sharpe  v.  Johnston,  76  Mo.  6C0;  Peck  v. 
Chouteau,  91  Mo.  138,  60  Am.  Rep.  236;  Firer  v. 
Lowery,  59  Mo.  App.  92;  Jones  v.  Jenkins,  3 
Wash.  17.  See  also  Kerr  v.  Workman,  Add. 
(Pa.)  270. 

6.  Where  Proceeding  Ex  Parte.  —  Motes  v. 
Bates,  80  Ala.  382. 

7.  Refusal  to  Indict.  —  Caldwell  v.  Bennett, 
22  S.  Car.  5;  Ford  v.  Kelsey,  4  Rich.  L.  (S. 
Car.)  374;  Fulmer  v.  Harmon,  3  Strobh.  L.  (S. 
Car.)  576;  Taylor  v.  Dominick,  36  S.  Car.  368; 
Vinal  v.  Core,  18  W.  Va.  I  ;  Bradv  v.  Stiltner. 
40  W.  Va.  289. 


663 


Volume  XIX. 


Probable  Cause.  "    MALICIOUS  PROSECUTION.     Discharge  by  Magistrate. 


7.  Commitment  by  Examining  Magistrate  —  a.  In  General.  —  The  general 
rule  is  believed  to  be  that  the  commitment  of  the  plaintiff  by  an  examining 
magistrate  having  authority  to  discharge  or  bind  over  to  the  grand  jury  is 
prima  facie  evidence  of  probable  cause  for  the  prosecution.1  But  the  fact 
that  the  plaintiff  was  bound  over  by  a  justice  of  the  peace  and  was  indicted  by 
the  grand  jury  has  been  held  not  to  show  probable  cause  when  the  whole  pro- 
ceedings were  founded  on  the  acts  and  testimony  of  the  defendant  and  the 
issue  to  be  tried  in  the  action  is  the  maliciousness  and  falsity  of  such  acts  and 
testimony.3  And  of  course  the  effect  of  a  commitment  as  evidence  of  prob- 
able cause  may  be  overthrown  by  evidence  showing  that  it  was  obtained  by 
false  testimony  or  other  improper  means.3 

b.  Where  Magistrate  Has  Jurisdiction  to  Try  and  Determine.  — 
Where  the  magistrate  has  jurisdiction  to  try  and  determine  the  cause  a  finding 
adverse  to  the  defendant  in  the  proceedings  complained  of  is  a  conviction, 
and  as  such  is  conclusive,  in  general,  of  probable  cause.4 

8.  Waiver  of  Preliminary  Examination.  —  The  waiver  of  preliminary  examina- 
tion by  a  party  charged  with  crime  has  been  held  to  raise  a  prima  facie  pre- 
sumption of  probable  cause  for  the  prosecution.5 

9.  Discharge  by  Examining  Magistrate  —  a.  In  General.  —  The  weight  of 


"  Some  "  Evidence.  —  The  ignoring  of  a  bill  by 
the  grand  jury  is  "  some  "  evidence  of  want  of 
probable  cause.  McCreary  v.  Bettis,  14  U.  C. 
C.  P.  95.  Bui  not  where  the  proceedings  are 
not  ex  parte,  but  are  rather  in  the  nature  of  a 
preliminary  t  rial,  at  which  the  accused  and  his 
witnesses  may  appear.  In  such  circumstances, 
a  dismissal  of  the  charge  by  the  grand  jury 
affords  no  evidence  of  wanlof  probable  cause. 
Ganea  v.  Southern  Pac.  R.  Co.,  51  Cal.  140. 

Refusal  to  Indict  as  Offsetting  Commitment  by 
Examining  Magistrate.  —  See  Millers.  Chicago, 
etc.,  R.  Co.,  41  Fed.  Rep.  898;  also  infra,  this 
section,  Commitment  by  Examining  Magistrate, 

1.  Commitment  by  Magistrate  —  United  States. 
—  Miller  v.  Chicago,  etc.,  R.  Co.,  41  Fed.  Rep. 
898. 

Alabama.  —  Ewing  v.  Sanford,  19  Ala.  605. 

California.  —  Diemer  v.  Herber,  75  Cal.  287; 
Holliday  v.  Holliday,  123  Cal.  26.  And  see 
Ganea  v.  Southern  Pac.  R.  Co.,  51  Cal.  140. 

Florida.  —  Lewton  v.  Hower,  35  Fla.  58. 

Indiana.  —  Darnell  v.  Sallee,  7  Ind.  App.  581; 
Louisville,  etc.,  R.  Co.  v.  Hendricks,  13  Ind. 
App.  10. 

Kansas.  —  Bauer  v.  Clay,  8  Kan.  580;  Ross 
v.  Hixon,  46  Kan.  550,  26  Am.  St.  Rep.  123. 

Louisiana.  —  Whaling  v.  Wells,  50  La.  Ann. 
562. 

Massachusetts.  —  Bacon  v.  Towne,  4  Cush. 
(Mass.)  217. 

Michigan.  —  Spalding  v.  Lowe,  56  Mich. 
366. 

Missouri.  —  Sharpe  v.  Johnston,  76  Mo.  660; 
Firer  v.  Lowery,  59  Mo.  App.  92. 

Nevada.  —  Ricord  v.  Central  Pac.  R.  Co.,  15 
Nev.  167. 

North  Carolina.  —  Bostick  v.  Rutherford,  4 
Hawks  (11  N.  Car.)  83;  Johnston  v.  Martin,  3 
Murph.  (7  N.  Car.)  248. 

Ohio.  — Ash  v.  Marlow,  20  Ohio  119. 

Oregon.  —  Hess  v.  Oregon  Baking  Co.,  31 
Oregon  503. 

Rhode  Island.  — Giusti  v.  Del  Papa,  19  R.  I. 
338. 

Texas.  —  Raleigh  v.  Cook,  60  Tex.  438. 
Utah.  — Johnston  v.  Meaghr,  14  Utah  426. 
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Virginia.  —  Womack  v  Circle,  29  Gratl.  (Va.) 
192;  Madox  v.  Jackson,  4  Munf.  (Va.)  462. 

West  Virginia.  —  Hale  v.  Boylen,  22  W.  Va. 
234. 

Commitment  Not  Conclusive.  —  Most  of  the 
foregoing  cases  hold  that  such  commitment  is 
not  conclusive  evidence  of  probable  cause. 

2.  Jones  v.  Jenkins,  3  Wash.  17. 

3.  Firer  v.  Lowery,  59  Mo.  App.  92;  Sharpe 
z>.  Johnston,  76  Mo.  660;  Giusti  v.  Del  Papa, 
19  R.  I.  338;  Womack  v.  Circle,  2gGratt.  (Va.) 
192. 

4.  California.  —  Holliday  v.  Holliday,  123 
Cal.  26,  53  Pac.  Rep.  42. 

Indiana.  —  Adams  v.  Bicknell,  126  Ind.  210, 
22  Am.  St.  Rep.  576;  Blucher  v.  Zonker,  19 
Ind.  App.  615. 

Maine.  —  Witham  v.  Gowen,  14  Me.  362; 
Payson  v.  Caswell,  22  Me.  212. 

Michigan.  —  Phillips  v.  Kalamazoo,  53 
Mich.  33. 

Virginia.  —  Womack  v.  Circle,  32  Gratt. 
(Va.)  324. 

See  also  Lea  v.  Carrington,  23  Q.  B.  D.  4^, 
58  L.  J.  Q.  B.  461,  61  L.  T.  N.  S.  222,  37  W.  R. 
73°,  53  J-  P-  614;  Hope  v.  Evered,  17  Q.  B.  D. 
338,  55  L.  J.  M.  C.  146,  55  L.  T.  N.  S.  320,  34 
W.  R.  742,  16  Cox  C.  C.  112;  Armstrong  v. 
Vicksburg,  etc.,  R.  Co.,  46  La.  Ann.  1448; 
Cooper  v.  Hart,  147  Pa.  St.  594.  And  see 
infra,  this  section.  Conviction  in  Criminal  Pro- 
ceedings. 

5.  Waiver    of    Preliminary    Examination.  — 

Schoonover  v.  Myers,  28  111.  308;  Hess  v.  Ore- 
gon Baking  Co.,  31  Oregon  503;  Brady  v.  Stilt- 
ner,  40  W.  Va.  289.  And  see  Barber  v.  Scott, 
92  Iowa  52. 

Waiver  of  Examination  and  Entering  into  Re- 
cognizance Confession  of  Probable  Cause.  —  Van- 
sickle  v.  Brown,  68  Mo.  627.  But  see  contra, 
as  to  the  conclusiveness  of  such  circumstances, 
Schoonover  v.  Myers,  28  111.  308.  And  see 
Stevens  v.  Metropolitan  L.  Ins.  Co.,  (C.  PI. 
Gen.  T.)  2  Misc.  (N.  Y.)  584. 

Motion  to  Dismiss  Not  Equivalent  to  Confession 
of  Probable  Cause. —  Wheeler  v.  Hanson,  161 
Mass.  370,  42  Am.  St.  Rep.  408. 
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authority  is  believed  to  favor  the  rule  that  the  discharge  of  the  plaintiff  in 
malicious  prosecution  by  the  examining  magistrate  is  prima  facie  evidence  of 
want  of  probable  cause  for  the  proceedings  complained  of.'  But  such  evi- 
dence is  not  conclusive  of  the  want  of  probable  cause.8  and  some  cases  have 
held,  indeed,  that  a  discharge  is  not  per  se  even  prima  facie  evidence  thereof.3 
b.  Where  Magistrate  Has  Jurisdiction  to  Try  and  Determine.  — 
Where  the  offense  charged  is  one  which  the  magistrate  has  jurisdiction  to 
try  and  determine,  not  being  limited  merely  to  binding  over  or  discharging 
the  accused,  an  acquittal  and  discharge  do  not  constitute  evidence  of  want  of 
probable  cause.4 

10,  Abandonment  of  Prosecution  —  Discontinuance  —  Dismissal.  —  It  has  been 
held  that  lack  of  probable  cause  is  not  shown  by  the  abandonment  of  the 
prosecution  by  the  prosecutor,5  by  the  dismissal  of  the  charge  by  the  prose- 
cutor,e  by  the  voluntary  discontinuance  of  the  prosecution,7  or  by  dismissal 
for  want  of  prosecution.3 

11.  Acquittal  on  Criminal  Charge.  —  Some  cases  seem  merely  to  hold  that 
the  acquittal,  in  the  criminal  prosecution,  of  the  plaintiff  in  the  subsequent 


1.  Discharge  by  Examining  Magistrate  —  Iowa. 
—  Hidy  v.  Murray,  ioi  Iowa  65;  Philpol  v. 
Lucas,  101  Iowa  478. 

Louisiana.  —  Bornholdt  v.  Souillard,  36  La. 
Ana.  103;  Brown  v.  Vittur,  47  La.  Aiin.  £07. 

Maim-.  —  Frost  v.  Holland,  75  Me.  108. 

Maryland.  —  Straus  v.  Young,  36  Md.  246. 

Michigan. — Josselyn  v.  McAllister,  25  Mich. 
45:  Rankin  v.  Crane,  104  Mich.  6. 

North  Carolina.  —  Durham  v.  Jones,  119  N. 
Car.  262;  Griffis  v.  Sellars,  2  Dev.  &  B.  L.  (19 
N.  Car.)  492,  31  Am.  Dec.  422;  Bostick  v. 
Rutherford,  4  Hawks(n  N.Car.)83;  Johnston 
v.  Martin,  3  Murph.  (7  N.  Car.)  248;  Smith 
Eastern  Bldg.,  etc..  Assoc.,  116  N.  Car.  73. 

Pennsylvania.  —  Smith  v.  Ege,  52  Pa.  St.  419; 
Barhighi  v.  Tammany,  158  Pa.  St.  545,  38  Am. 
St.  Rep.  853,  33  W.  N.  C.  (Pa.)  362;  Auer  y. 
Mauser,  6  Pa.  Super.  Ct.  618;  Fry  v.  Wolf,  8 
Pa.  Super.  Ct.  46I;  Coopers.  Hart,  147  Pa.  St. 
594,  29  W.  N.  C.  (Pa.)  521. 

West  Virginia  —  Vinal  v.  Core,  18  VV.  Va.  1. 
Wisconsin.  —  Bigelow  v.  Sickles,  80  Wis.  98, 
27  Am.  St.  Rep.  25. 

Where  Facts  Within  Personal  Knowledge  of 
Prosecutor  —  Discharge  Prima  Facie  Evidence  of 
Want  of  Probable  Cause.  —  Chapman  v.  Dodd,  10 
Minn.  350. 

Discharge  by  United  States  Commissioner  — 
Prima  Facie  Evidence  of  Probable  Cause.  —  Jones 
v.  Finch.  84  Va.  204.  But  see  contra,  Vander- 
bilt  v.  Mathis,  5  Duer  (N.  Y.)  304. 

Discharge  for  Lack  of  Jurisdiction  —  No  Infer- 
ence of  Want  of  Probable  Cause  Arises.  —  Mc- 
Clafferty  v.  Phtlp,  151  Pa.  St.  86. 

2.  Rankin  v.  Crane,  104  Mich.  6.  See  also 
Stauh  v.  Van  Benthuysen,  36  La.  Ann.  467. 

3.  Not  Prima  Facie  Evidence.  —  Barbour  v. 
Gettings,  26  U.  C.  Q.  B.  544;  Israel  v.  Brooks, 
23  HI.  575;  Thorpe  v.  Balliett,  25  111.  339;  Heldt 
v.  Webster,  60  Tex.  207. 

Discharge  After  Hearing  Evidence  on  Both  Sides 
• —  Not  Prima  Facie  Evidence.  —  Coe  v.  Curtis, 
16  Minn.  182 

Refusal  of  Examining  Magistrate  to  Bind  Over 
Said  to  Be  "  Persuasive  Evidence "  of  Want  of 
Probable  Cause.  —  Sharpe  v.  Johnston,  76  Mo. 
660;  Christian  v.  Hanna,  58  Mo.  App.  37.  See 
also  Sappington  v.  Watson,  50  Mo.  83. 
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But  Slight  Additional  Proof  Required.  —  A  dis- 
charge by  a  committing  magistrate,  although 
not  sufficient  of  itself  to  establish  a  want  of 
probable  cause,  would  require  but  slight  addi- 
tional evidence  to  make  oui  the  plaintiff's  case. 
Williams  v.  Vanmeter,  8  Mo.  342,  41  Am.  Dec. 
644. 

4.  Jurisdiction  to  Try.  —  Philpot  v.  Lucas,  101 
Iowa  478. 

5.  Abandonment  —  General  Rule.  —  Lancaster 
v.  Langston,  (Ky.  1896)  36  S.  W.  Rep.  521; 
Braveboy  v.  Cockfield,  2  McMull.  L.  (S.  Car.) 
270,  39  Am.  Dec.  123;  Frederick  v.  Halber- 
stadt,  14  Rich.  L.  (S.  Car.)  41. 

Contrary  Doctrine. —  But  as  holding  that  the 
abandonment  of  a  criminal  prosecution  is 
prima  facie  evidence  of  want  of  probable  cause, 
see  Messman  v.  Ihlenfeldt,  89  Wis.  585. 

6.  Dismissal.  —  Flickinger  v.  Wagner,  46  Md. 
5S0;  Eagleton  v.  Kabricb,  66  Mo.  App.  231. 

Dismissal  Against  Objection  of  Complainants  — 
No  Inference  of  Want  of  Probable  Cause.  —  Boeger 
v.  Langenberg,  97  Mo.  390,  10  Am.  St.  Rep. 
322. 

Malice.  —  Nor  is  malice  to  be  inferred  from 
di. ■missal.  Funk  v.  Amor,  2  Ohio  Cir.  Dec. 
541,  4  Ohio  Cir.  Ct.  27L 

7.  Discontinuance.  —  Joiner  v.  Ocean  Steam- 
ship Co.,  86  Ga.  238. 

This  is  particularly  true  where  the  discon- 
tinuance was  for  the  purpose  of  instituting 
another  prosecution  on  the  same  charge,  on 
an  affidavit  in  the  form  advised  by  counsel. 
Funk  v.  Amor,  4  Ohio  Cir.  Dec.  662,  7  Ohio 
Cir.  Ct.  419. 

The  failure  to  apply  tor  the  continuance  of  a 
peace  recognizance  tempoiarily  granted  raises 
no  presumption  of  want  of  probable  cause. 
Pharis  v.  Lambert,  I  Sneed  (Tenn.)  228. 

Discontinuance  as  Defense.  —  The  voluntary 
discontinuance  of  proceedings  constitutes  no 
defense  to  an  action  for  malicious  prosecution 
based  thereon,  but  rather  imposes  on  1  he  party 
discontinuing  it  the  burden  of  showing  cause 
for  its  commencement.  Green  v.  Cochran,  43 
Iowa  544. 

8.  Wakely  v.  Johnson,  115  Mich.  285; 
Dorendinger  v.  Tschechtelin,  12  Daly  (N.  Y.) 
34;  Gorton  v.  De  Angelis,  6  Wend.  (N.  Y.)  418. 
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suit  for  damages  is  not  alone  prima  facie 1  ox  per  se*  sufficient  evidence  of 
want  of  probable  cause.  But  the  better  doctrine  is  believed  to  be  that  such 
fact  is  no  evidence  whatever  of  a  lack  of  probable  cause  for  the  prosecution, 
and  is  not  admissible  in  such  connection,3  because  not  only  may  an  acquittal 
result  from  some  mere  technical  error  or  irregularity,  or  other  circumstance 
having  no  bearing  on  the  question  of  probable  cause  for  the  prosecution,4  but 
in  order  to  secure  a  conviction  the  party's  guilt  must  be  shown  beyond  a 
reasonable  doubt,  whereas  probable  cause  to  believe  him  guilty  is  a  complete 
defense  to  an  action  of  malicious  prosecution.* 

12.  Conviction  in  Criminal  Proceedings  —  a.  In  General. — The  general 
rule  is  that  a  conviction  in  criminal  proceedings  is  conclusive  proof  of  probable 
cause,6  unless  procured  by  false  or  fraudulent  testimony  or  other  unlawful 


1.  Acquittal  on  Criminal  Charge  —  Illinois.  — 
McBean  v.  Ritchie,  18  111.  114. 

Indiana.  —  Helwig  v.  Beckner,  149  Ind.  131; 
Adams  v.  Lisher,  3  Blackf.  (Ind.)  445. 

Iowa.  —  Philpot  v.  Lucas,  101  Iowa  478. 

New  York. — Vanderbilt  v.  Mathis,  5  Duer 
(N.  Y.)  304;  Scott  v.  Simpson,  I  Sandf.  (N.  Y.) 
601. 

North  Carolina.  —  Bell  v.  Pearcy,  1 1  Ired.  L 
(33  N.  Car.)  233. 

Oregon.  —  Eastman  v.  Monastes,  32  Oregon 
291. 

As  Holding  that  a  Verdict  of  Acquittal  by  a  Jury 
Is  Prima  Facie  Evidence  of  want  of  probable 
cause,  see  Auer  v.  Mauser,  6  Pa.  Super.  Ct. 
618.    See  also  Olson  v.  Tvete,  46  Minn.  225. 

Finding  as  to  Costs.  —  The  fact  that  the  jury 
in  a  criminal  prosecution  placed  the  costs  on 
the  prosecutor  is  not  conclusive  of  the  want  of 
probable  cause.  Urich  i>.  Neuer,  2  Grant  Cas. 
(Pa.)  272. 

2.  Kentucky.  —  Lancaster  v.  Langston,  (Ky. 
1896)  36  S.  W.  Rep.  521. 

Louisiana.  —  Grant  v.  Deuel,  3  Rob.  (La.)  17, 
38  Am.  Dec.  228. 

Massachusetts.  —  Kidder  v.  Parkhurst,  3 
Allen  (Mass.)  393. 

Missouri.  —  Williams  v.  Vanmeter,  8  Mo. 
339,  41  Am.  Dec.  644;  Christian  v.  Hanna,  58 
Mo.  App.  37. 

Ohio.  —  Britton  v.  Granger,  7  Ohio  Cir.  Dec. 
182,  13  Ohio  Cir.  Ct.  281;  Anderson  v.  Bu- 
chanan, Wright  (Ohio)  725. 

3.  England. —  Purcel  v.  M'Namara,  I  Campb. 
199;  Purcell  v.  Macnamara,  9  East  361;  Lows 
•j.  Telford,  35  L.  T.  N.  S.  69,  45  L.  J.  Exch. 
613,  1  App.  Cas.  414. 

Connecticut. — Thompson  v.  Beacon  Valley 
Rubber  Co.,  56  Conn.  493. 

Illinois.  —  McGuire  v.  Goodman,  31  111.  App. 
420;  Anderson  v.  Friend,  85  111.  135. 

Indiana.  —  Bitting  v.  Ten  Eyck,  82  Ind.  421, 
42  Am.  Rep.  505. 

Iowa.  —  Philpot  v.  Lucas,  101  Iowa  478. 

Kentucky.  —  Garrard  v.  Willet,  4  J.  J.  Marsh. 
(Ky.)  628. 

Louisiana.  —  Sibley  v.  Lay,  44  La.  Ann.  936. 

Missouri.  —  Boeger  v.  Langenberg,  97  Mo. 
390,  10  Am.  St.  Rep.  322.  But  compare  Wil- 
liams v.  Vanmeter,  8  Mo.  339,  41  Am.  Dec. 
644;  Brant  v.  Higgins,  10  Mo.  728;  Christian 
v.  Hanna,  58  Mo.  App.  37. 

New  York.  —  Young  v.  Lyall,  57  N.  Y. 
Super.  Ct.  39. 

Texas.  —  Griffin  v.  Chubb,  7  Tex.  603,  58 
Am.  Dec.  85;  Dempsey  v.  State,  27  Tex.  App. 
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269,  11  Am.  St.  Rep.  193;  Reed  v.  State,  29 
Tex.  App.  449. 

West  Virginia.  —  Vinal  v.  Core,  18  W.  Va.  1. 

That  a  Verdict  of  Acquittal  Is  Competent  Evi- 
dence for  the  plain  tiff  to  show  want  of  probable 
cause,  see  Brant  v.  Higgins,  10  Mo.  728:  Wil- 
liams v.  Vanmeter,  8  Mo.  339,  41  Am.  Dec. 
644;  Christian  z.  Hanna,  58  Mo.  App.  37. 
And  see  Stone  v.  Stevens,  12  Conn.  219,  30 
Am.  Dec.  611.  But  compare  Boeger  v..  Langen- 
berg, 97  Mo.  390,  10  Am.  St.  Rep.  322. 

Weight  and  Effect.  —  A  verdict  of  acquittal 
by  a  jury  is  not,  as  evidence  of  want  of 
probable  cause,  of  equal  weight  with  a  dis- 
charge by  an  examining  magistrate  or  the  re- 
fusal of  a  grand  jury  to  find  an  indictment, 
as  in  the  latter  instances  the  question  of  prob- 
able cause  is  directly  involved,  and  only  evi- 
dence on  the  side  of  the  prosecution  is  usually 
examined.  Williams  v.  Vanmeter,  8  Mo.  339, 
41  Am.  Dec.  644. 

Circumstances  of  Rendition  to  Be  Considered.  — 
Smith  v.  Macdonald,  3  Esp.  7;  Grant  v. 
Deuel,  3  Rob.  (La.)  17,  38  Am.  Dec.  228;  Brant 
v.  Higgins,  10  Mo.  728.  But  see  Newton  v. 
Weaver,  13  R.  I.  616;  Scott  v.  Shelor,  28  Gratt. 
(Va.)  891. 

Disagreement  of  Jury  Held  Prima  Facie  Evi- 
dence of  Probable  Cause.  —  Johnson  v.  Miller,  63 
Iowa  529,  50  Am.  Rep.  758.  And  see  Barber 
v.  Scott,  92  Iowa  52. 

Malice.  —  That  the  acquittal  of  the  plaintiff 
has  no  tendency  to  show  malice,  see  Thomp- 
son v.  Beacon  Valley  Rubber  Co.,  56  Conn. 
493;  Garrard  v.  Willet,  4  J.  J.  Marsh.  (Ky.) 
628^  Sibley  v.  Lay,  44  La.  Ann.  936.  See  also 
Sheahan  y.  National  Steamship  Co.,  66  Hun 
(N.  Y.)  48;  Dorendinger  v.  Tschechielin,  12 
Daly(N  Y.)  34. 

4.  Acquittal  for  Technical  Error,  etc.  —  Stone 
v.  Stevens,  12  Conn.  219,  30  Am.  Dec.  611; 
Steimling  v.  Bower,  156  Pa.  St.  408,  33  W.  N. 
C.  (Pa.)  70. 

5.  Philpot  v.  Lucas,  101  Iowa  478.  And  see 
Stone  v.  Stevens,  12  Conn.  219,  30  Am.  Dec. 
611. 

Termination  of  Prosecution.  —  For  the  admis- 
sibility and  effect  of  a  verdict  of  acquittal  to 
show  a  termination  of  the  prosecution  in  the 
plaintiff's  favor,  see  infra,  this  title,  Termina- 
tion of  Prosecution. 

6.  Effect  of  Conviction  —  England.  —  Mellor  v. 
Baddeley,  2  Cromp.  &  M.  675,  4  Tyrw.  962,  6 
C.  &  P.  374,  25  E.  C.  L.  444:  Basebe  v.  Mat- 
thews, 36  L.  J.  M.  C.  93,  L.  R.  2  C.  P.  6S4,  15 
W.  R.  839,  16  L.  T.  N.  S.  417;  Reynolds  v. 
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means.1 

b.  Subsequent  Reversal  of  Judgment. — And  the  rule  applies 
although  the  judgment  of  conviction  was  subsequently  reversed  by  a  higher 
court  and  the  plaintiff  acquitted  and  discharged.2 


Kennedy,  I  Wils.  C.  PI.  232.  And  see  John- 
slone  v.  Sutton,  I  T.  R.  510. 

Alabama.  —  Whiten urst  v.  Ward,  12  Ala.  264. 

California.  —  Holliday  v.  Holliday,  123 
Cal.  26. 

Georgia.  —  Hartshorn  v.  Smith,  104  Ga.  235. 

Indiana.  —  Bitting  v.  Ten  Eyck,  82  Ind.  421, 
42  Am.  Rep.  505;  Adams  v.  Bicknell,  126  Ind. 
210,  22  Am.  St.  Rep.  576;  Blucher  v.  Zonker, 
19  Ind.  App.  615. 

Kentucky.  —  Spring  v.  Besore,  12  B.  Mon. 
(Ky.)  551;  Kaye  v.  Kean,  18  B.  Mon.  (Ky.)  839. 

Maine.  —  Witham  v.  Gowen,  14  Me.  362; 
Payson  v.  Caswell,  22  Me.  212;  Dunlap  v. 
Glidden,  31  Me.  435,  52  Am.  Dec.  625;  Sever- 
ance v.  Judkins,  73  Me.  376. 

Maryland.  — See  Hergenrather  v.  Spielman, 
tMd.  1891)  22  Atl.  Rep.  1106. 

Massachusetts.  —  Whitney  v.  Peckham,  15 
Mass.  243;  Morrow  v.  Wheeler,  etc.,  Mfg.  Co., 
165  Mass.  349;  Cloon  v.  Gerry,  13  Gray  (Mass.) 
201. 

Michigan.  —  Phillips  v.  Kalamazoo,  53 
Mich.  33. 

Missouri.  — Boogher  v.  Hough,  gg  Mo.  183. 

Nebraska.  — Murphy  v.  Ernst,  46  Neb.  r. 

New  York.  —  Oppenheimer  v.  Manhattan  R. 
Co.,  (Supm.  Ct.  Gen.  T.)  18  N.  Y.  Supp.  411, 
63  Hun  (N.  Y.)  633;  Miller  v.  Deere,  (Supm. 
Ct.  Gen.  T.)  2  Abb.  Pr.  (N.  Y.)  1;  Palmer  v. 
Avery,  41  Barb.  (N.  Y.)  290;  Burt  v.  Place,  4 
Wend.  (N.  Y.)  591. 

North  Carolina.  —  Griffis  v.  Sellars,  4  Dev. 
&  B.  (20  N.  Car.)  176. 

North  Dakota.  —  Root  v.  Rose,  6  N.  Dak. 
575- 

Pennsylvania.  —  Kirkpatrick  v.  Kirkpatrick, 
39  Pa.  St.  288;  Herman  v.  Brookerhoff,  8 
Watts  (Pa.)  240. 

Rhode  Island.  —  Welch  v.  Boston,  etc.,  R. 
Corp.,  14  R.  1.  609. 

Texas.  —  Dempsey  v  State,  27  Tex.  App. 
269,  11  Am.  St.  Rep.  193. 

Virginia.  —  Womack  v.  Circle,  32  Gratt. 
(Va.)  324. 

Wisconsin.  —  Lawrence  v.  Cleary,  88  Wis. 
473- 

But  the  Mere  Reversal  of  an  Order  vacating  an 
order  for  arrest  is  not  conclusive  evidence  of 
probable  cause.  Cuthbert  v.  Galloway,  35 
Fed.  Rep.  466. 

A  Conviction  under  One  Section  of  an  Act  is  no 
bar  to  an  action  for  malicious  prosecution 
under  another  section  of  the  same  act.  Boaler 
v.  Holder,  51  J.  P.  277. 

Conviction  of  Lesser  Crime  than  Charged.  — 
Where  the  plaintiff  was  arrested  under  a  war- 
rant charging  him  with  an  assault  with  intent 
to  kill,  but  was  found  guilty  of  assault  and 
battery  only,  it  was  held  that  probable  cause 
for  the  prosecution  was  shown.  Wagner  v. 
Aultman,  2  111.  App.  147. 

1.  Conviction  Improperly  Obtained  —  Indiana. 
—  Adams  v.  Bicknell,  126  Ind.  210,  22  Am.  St. 
Rep.  576. 

Iowa.  —  See  Olson  v.  Neal,  63  Iowa  214. 


Kentucky.  —  Kaye  v.  Kean,  18  B.  Mon.  (Ky.) 

839- 

Massachusetts.  —  See  Parker  v.  Farley,  10 
Cush.  (Mass.)  279;  Parker  v.  Huntington,  2 
Gray  (Mass.)  124. 

Missouri.  —  Boogher  v.  Hough,  gg  Mo.  183. 

Nebraska.  —  Murphy  v.  Ernst,  46  Neb.  I. 

New  York.  —  Palmer  v.  Avery,  41  Barb.  (N*. 
Y.)  2go;  Burt  v.  Place,  4  Wend.  (N.  Y.)  591. 

North  Dakota.  —  Root  v.  Rose,  6  N.  Dak. 
575- 

Rhode  Island.  —  Welch  v.  Boston,  etc.,  R. 
Corp.,  14  R.  I.  609. 

Wisconsin  —  Lawrence  v.  Cleary,  88  Wis. 
473- 

Plea  of  Guilty  Induced  by  Fraud.  —  1  hat  the 

effect  of  a  plea  of  guilty  may  be  avoided  by  a 
showing  that  it  was  induced  by  fraud,  see 
Johnson  v.  Girdwood,  (C.  PI.  Gen.  T.)  7  Misc. 
(N.  Y.)  651. 

Misconduct  of  Judge.  —  But  it  is  not  compe- 
tent to  prove  the  misconduct  of  the  judge  as  a 
ground  for  overihrowing  the  conclusive  force 
of  an  adverse  decision.  Root  v.  Rose,  6  N. 
Dak.  575. 

Finding  as  to  Costs.  —  The  decision  of  a  jury 
in  a  ctiminal  case  that  the  defendant  shall  pay 
the  cosis  is  not  conclusive  of  the  existence  of 
probable  cause.  Urich  v.  Neuer,  2  Grant  Cas. 
(Pa.)  272,  holding  that  the  decision  of  the  jury 
on  the  question  of  costs  "  does  not  necessarily 
depend  upon  the  presence  or  absence  of  prob- 
able cause." 

Conviction  Without  Jurisdiction  Not  Conclusive. 
—  Phillips  v.  Kalamazoo,  53  Mich.  33.  At 
best,  such  a  judgment  would  be  prima  facie 
evidence  only.  Bacon  v.  Towne,  4  Cush. 
(Mass.)  217. 

Iowa  Rule  —  Prima  Facie  Proof.  —  Irrespective 
of  the  question  whether  the  judgment  of  con- 
viction was  obtained  by  fraud,  the  Iowa  rule 
seems  to  be  that  a  judgment  of  conviction  is 
only  prima  facie  evidence  of  probable  cause. 
Barber  v.  Scott,  92  Iowa  52;  Miller  v.  Daven- 
port, (Iowa  1897)  73  N.  W.  Rep.  584.  And  see 
Moffatt  v.  Fisher,  47  Iowa  474;  Arnold  v. 
Moses,  48  Iowa  694;  Olson  v.  Neal,  63  Iowa 
216;  Bowman  v.  Brown,  52  Iowa  437,  in  which 
last  case  the  rule  was  stated  to  be  that  the 
conviction  of  the  plaintiff  is  conclusive  evi- 
dence of  the  exislence  of  probable  cause  only 
when  there  is  no  proof  showing  what  testi- 
mony was  given  at  the  trial. 

2.  Reversal  of  Finding  —  California.  —  Holli- 
day v.  Holliday,  123  Cal.  26. 

Georgia.  —  Hartshorn  v.  Smith,  104  Ga.  235. 

Indiana.  —  Bitting  v.  Ten  Eyck,  82  Ind.  421, 
42  Am.  Rep.  505;  Blucher  v.  Zonker,  19  Ind. 
App.  615;  Adams  v.  Bicknell,  126  Ind.  210,  22 
Am.  St.  Rep.  576. 

Kentucky.  —  Kaye  v.  Kean,  18  B.  Mon.  (Ky.) 
839. 

Louisiana.  —  Barton  v.  Kavanaugh,  12  La. 
Ann.  332. 

Maine.  —  Witham  v.  Gowen,  14  Me.  362; 
Payson  v.  Caswell,  22  Me.  212. 
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13.  Judgment  Against  Plaintiff  in  Civil  Suit.  —  The  failure  of  the  proceedings 
against  the  defendant  in  a  civil  suit  is  not  sufficient  to  show  want  of  probable 
cause  therefor.1 

14.  Discontinuance  or  Dismissal  of  Civil  Suit.  —  It  has  been  held  that  the 

voluntary  discontinuance  or  dismissal  of  civil  proceedings  by  the  party 
instituting  them  is  prima  facie  evidence  of  want  of  probable  cause.2  But  this 
his  been  denied,3  and  suffering  a  dismissal  by  default  or  failure  to  prosecute 
is  not  sufficient  evidence  of  want  of  probable  cause.4 

15.  Finding  Adverse  to  Defendant  in  Civil  Suit.  —  A  finding  by  a  court  of 
competent  jurisdiction  adverse  to  the  defendant  in  a  civil  suit  is,  in  general, 
conclusive  proof  of  probable  cause.5 


Massachusetts.  —  Whitney  v.  Peckham,  15 
Mass.  243;  Morrow  v.  Wheeler,  etc.,  Mfg.  Co., 
165  Mass.  349;  Parker  v.  Huntington,  7  Gray 
(Mass.)  36,  66  Am.  Dec.  455. 

Michigan.  —  Phillips  v.  Kalamazoo,  53 
Mich.  33.  And  see  Stimer  v.  Bryant,  84  Mich. 
466. 

New  York.  —  Miller  v.  Deere,  (Supm.  Ct. 
Gen.  T.)  2  Abb.  Pr.  (N.  Y.)  I;  Burt  v.  Place, 
4  Wend.  (N.  Y.)  591. 

North  Carolina.  —  Griffis  v.  Sellars,  4  Dev.  & 
B.  L.  (20  N.  Car.)  176. 

North  Dakota.  —  Root  v.  Rose,  6  N.  Dak.  575. 

Pennsylvania.  —  Kitkpatrick  v.  Kirkpatrick, 
39  Pi.  Si.  288;  Herman  v.  Brookerhoff,  8 
Watts  (Pa.)  240. 

Rhode  Island.  —  Welch  v.  Boston,  etc.,  R. 
Corp.,  14  R.  I.  609. 

Virginia.  —  Womack  v.  Circle,  32  Gratt. 
(Va.)  324. 

Contrary  Doctrine. — For  the  doctrine  that  a 
judgment  of  conviction  reversed  in  a  higher 
court  is  not  conclusi /e  evidence  of  probable 
cause,  but  is  entitled  to  great  consi ieration. 
see  Goodrich  v.  Warner,  21  Conn.  432. 

Conviction  by  Mistake  of  Law  Subsequently  Re- 
versed Not  Conclusive.  —  Nehr  v.  Dobbs,  4; 
Neb.  863. 

But  Where  an  Accusation  of  Felony  Was  With- 
drawn and  the  party  was  convicted  of  a  misde- 
meanor included  in  it,  this  was  held  not  such 
evidence  of  probable  cause  as  would  defeat  an 
action  for  malicious  prosecution  based  on  the 
charge  of  felonv.  Labar  v.  Crane,  49  Mich. 
561. 

New  Trial  and  Discharge  —  Finding  of  Guilty 
No  Evidence  of  Probable  Cause. —  Richter  v. 
Koster,  45  Ind.  441.  And  see  Bitting  v.  Ten 
Eyck,  82  Ind.  421,  42  Am.  Rep.  505.  But  that 
such  circumstances  are  prima  facie  evidence 
of  probable  cause,  see  Knights.  International, 
etc.,  R.  Co.,  61  Fed.  Rep.  87,  23  U.  S.  App. 
356. 

1.  Failure  of  Proceedings.  —  Ray  v.  Law,  Pet. 
(C.  C.)  207;  Stewart  v.  Sonneborn,  98  U.  S. 
187;  Hay  v.  Weakley,  5  C.  &  P.  361,  24  E.  C. 
L.  361.  And  see  Cotton  -'.  James,  I  B.  &  Ad. 
128,  20  £.  C.  L.  358. 

Successive  Adverse  Decisions  on  Appeal  Not  Evi- 
dence of  Want  of  Probable  Cause.  —  Foster  v. 
Denison,  19  R.  I.  351. 

Termination  of  Prosecution. —  For  the  necessity 
of  showing  a  termination  of  the  civil  action 
favorable  to  the  plaintiff  in  the  suit  for  mali- 
cious prosecution  see  infra,  this  title.  Termi- 
nation of  Prosecution. 

2.  Prima  Facie  Want  of  Probable  Cause.  — 
Barthe  v.  New  Orleans,  42  La.  Ann.  43;  Bur- 


hans  v.  Sanford,  19  Wend.  (N.  Y.)4I7;  Kolka 
v.  Jones,  6  N.  Dak.  461. 

But  the  Discontinuance  of  a  Later  Suit  Involv- 
ing the  Same  Issues  between  the  same  parties, 
not  voluntarily  made,  but  upon  a  stipulation 
that  the  matters  in  controversy  should  abide 
the  decision  of  the  earlier  action,  has  been  held 
not  prima  facie  evidence  that  the  discontinued 
suit  was  instituted  without  probable  cause. 
Brounstein  v.  Sahlein,  65  Hun  (N.  Y.)  365. 

3.  Not  Prima  Facie  Evidence.  —  Asevado  v. 
Orr,  100  Cal.  293;  Smith  v.  Burrus,  106  Mo. 
94,  27  Am.  St.  Rep.  329. 

4.  Default  Not  Sufficient  Evidence.  —  Palmer 
v.  Avery,  41  Barb.  (N.  Y.)  290;  Roberts  v. 
Bayles,  1  Sandf.  (N.  Y.)  47;  Gordon  v.  Up- 
ham,  4  E.  D.  Smith  (N.  Y.)  9;  Burhans  v.  San-, 
ford,  19  Wend.  (N.  Y.)  417. 

Institution  of  Two  Suits  —  Failure  to  Prosecute. 
—  The  mere  fact  that  a  party  institutes  two 
suits  in  a  j ustice's  court,  after  being  himse'.i 
sued  by  the  party  whom  he  prosecutes,  and 
that  he  neglects  to  appear  at  the  return  of  the 
summons,  do  not  constitute  such  evidence  of 
a  want  of  probable  cause  as  will  sustain  an 
■<  ction  for  a  malicious  prosecution.  Gorton 

1  De  Angelis,  6  Wend.  (N.  Y.)  418. 

5.  Judgment  Against  Defendant  in  Civil  Sua-  — 
England.  —  Huffer  v.  Allen,  L.  R.  2  Exch.  £;. 
12  Jur.  N.  S.  930,  36  L.  J.  Exch.  17,  15  L.  f. 
N.  S.  225,  4  H.  &  C.  634. 

United  States.  —  Crescent  City  Live  Stock 
Co.  v.  Butchers'  Union  Slaughter-House  Co., 
120  U.  S.  141.    And  see  Sonneborn  v.  Stewart, 

2  Woods  (U.  S.)  599. 
Georgia.  —  Short  v.  Spragins,  104  Ga.  62S. 
Kentucky.  —  Spring  v.  Besore,  12  B.  Mon. 

(Ky.)  551. 

Maryland.  —  Clemenls  v.  Odorless  Exca- 
vating Apparatus  Co.,  67  Md.  461,  605,  1  Am. 
St.  Rep.  409. 

Massachusetts.  —  Dolan  v.  Thompson,  129 
Mass.  205. 

New  York.  —  Palmer  v.  Avery,  41  Barb.  (N. 
Y.)  290. 

Pennsylvania.  —  Rosenstein  v.  Brown,  7 
Phila.  (Pa.)  144;  Herman  v.  Brookerhoff,  8 
Watts  (Pa.)  240. 

Vermont.  —  Hathaway  v.  Allen,  Brayt. 
(Vt.)  152. 

But  see  further  infra,  this  title,  Termination 
of  Prosecution. 

Submission  to  Attachment.  —  An  action  for 
wrongful  attachment  will  not  lie  where  the 
debtor  submitted  to  the  attachment  and  paid 
the  debt.  Hibbard  v.  Ryan,  46  111.  App. 
313- 

Agreement  to  Submit  to  Arbitration  Not  Conclu- 
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Reversal  of  Judgment  in  Appellate  Court.  —  This  rule  applies  without  exception 
although  the  judgment  in  question  was  reversed  in  an  appellate  court.1 

Fraud  or  Undue  Means.  —  But  a  judgment  in  a  civil  suit  obtained  by  fraud  or 
other  improper  means  is  not  evidence  of  probable  cause.2 

16.  Mixed  Question  of  Law  and  Fact  —  a.  Respective  Functions  of  Court 
AND  JURY.  —In  an  abstract  and  theoretical  sense  probable  cause  for  the 
institution  of  a  criminal  or  civil  proceeding  is  a  pure  question  of  law,3  but 
whether  it  existed  in  a  particular  case  is,  in  general,  a  mixed  question  of  law 
and  fact;*  that  is  to  say,  whether  the  circumstances  relied  on  to  constitute 


sive  of  Probable  Cause.  —  Pierce  v.  Thompson,  6 
Pick.  (Mass.)  193. 
Issuance  of  Warrant  —  Presumptive  Evidence. 

—  Carleton  ?/.  Taylor,  50  Vt.  220. 
Ne  Exeat.  —  In  an  action  for  maliciously 

holding  the  plaintiff  to  bail  on  ne  exeat,  the  bill 
and  affidavit  and  the  order  of  the  judge  grant- 
ing the  ne  exeat  were  held  to  be  prima  facie 
evidence  of  probable  cause.  Zantzinger  v. 
Weightman,  2  Cranch  (C  C.)  478. 

Suit  for  Larger  Sum  than  Due.  —  It  has  been 
held,  however,  that  ihe  fact  that  the  plaintiff 
was  indebted  to  the  defendant  in  a  certain  sum 
will  not  support  the  defense  of  probable  cause 
for  the  malicious  institution  of  a  suit  for  a 
larger  sum  than  was  really  due.  Brown  v. 
Mclntyre,  43  Barb.  (N.  Y.)  344.  And  see  Pang- 
burn  v.  Bull,  1  Wend.  (N.  Y.)  345. 

1.  Probable  Cause  though  Judgment  Reversed. 

—  Crescent  City  Live  Stock  Co.  v.  Butchers' 
Union  Slaughter  House  Co.,  120  U.  S.  141; 
Short  v.  Spragins,  104  Ga.  628;  Spring  v. 
Besore,  12  B.  Mon.  (Ky.)  551:  Clements  v. 
Odorlsss  Excavating  Apparatus  Co.,  67  Md. 
461,  605,  1  Am.  St.  Rep.  409;  Palmer  v.  Avery, 
41  Barb.  (N.  Y.)  290.  Bat  compare  Jones  v. 
Kirksey,  10  Ala,  839. 

Injunction  Against  Judgment.  —  The  recovery 
of  a  judgment  against  the  defendant  in  a  civil 
suit  is  a  conclusive  defense  as  to  probable 
cause,  and  this  tho'igh  the  enforcement  of  such 
judgment  be  perpetually  enjoined.  Hatha- 
way v.  Allen,  Bravt.  (Vt.)  152. 

Subsequent  Modification  of  Decision.  —  Where 
a  decision  of  the  United  States  Supreme  Court 
declared  a  certain  act  to  be  an  act  of  bank- 
ruptcy, a  party  relying  upon  such  decision  is 
protected  from  the  charge  of  actual  malice  in 
proceedings  to  have  the  plaintiff  declared  a 
bankrupt,  even  though  such  decision  was 
afterwards  modified,  if  the  defendant  had 
probable  cause  to  believe  that  the  plaintiff 
committed  the  act  charged.  Sonneborn  v. 
Stewart,  2  Woods  (U.  S.)  599. 

2.  Fraud  or  Undue  Means.  —  Crescent  City 
Live  Stock  Co.  v.  Butchers'  Union  Slaughter- 
House  Co.,  120  U.  S.  141;  Spring  v.  Besore, 
12  B.  Mot  (Ky.)  551. 

3.  To  What  Extent  Probable  Cause  Question  of 
Law  —  England.  —  Watson  v.  Whitmore,  8  Jur. 
964,  14  L.  J.  Exch.  41;  Busst  v.  Gibbons,  30  L. 
J.  Exch.  75. 

Canada. — Archibald  v.  McLaren,  21  Can. 
Sup.  Cl.  588. 

United  States. — Stewart  v.  Sonneborn,  98 
U.  S.  187. 

California.  —  Ball  v.  Rawles,  93  Cal.  222,  27 
Am.  St.  Rep.  174;  Lacey  v.  Porter,  103  Cal. 
597- 

Delaware.  —  Wells  v.  Parsons,  3  Harr.  (Del.) 
505. 


Illinois.  —  Low  v.  Greenwood,  30  III.  App. 
184. 

Kansas.  —  Parli  v.  Reed,  30  Kan.  534;  Bell 
v.  Keepers,  37  Kan.  64;  Atchison,  etc.,  R.  Co. 
v.  Watson,  37  Kan.  773;  Bell  v.  Matthews,  37 
Kan.  686. 

Kentucky  —  Meyer  v.  Louisville,  etc.,  R. 
Co.,  98  Ky.  367;  Alexander  v.  Reid,  (Ky.  1898) 

44  S.  W.  Rep.  211. 
Minnesota.  —  Moore  v.  Northern  Pac.  R.  Co., 

37  Minn.  147. 

Mississippi.  —  McNulty  t.  Walker,  64  Miss. 
198. 

Missouri.  —  Brant  v.  Higgins,  10  Mo.  728. 
Ohio.  —  Doll    v.    Schoenberg,    2  Disney 
(Ohio)  54. 

South  Carolina.  —  Thomas  v.  Rouse,  2  Brev. 
(S.  Car.)  75. 

4.  When  Probable  Cause  Mixed  Question  of  Law 
and  Fact  —  England.  —  Sutton  v.  Johnstone,  1 
T.  R.  493,  1  Bro.  P.  C.  (Toml.  ed.)  76;  Ra- 
venga  v.  Mackintosh,  4  Dowl.  &  R.  107,  2  B. 
&  C.  693,  9  E.  C.  L.  225,  1  C.  &  P.  204. 

United  States.  —  Stewart  v.  Sonneborn,  98 
U.  S.  187;  Munns  v.  Dupont,  3  Wash.  (U.  S.)  31. 

Arkansas .  —  Lavender  v.  Hudgens,  32  Ark. 
763;  Chrisman  v.  Carney,  33  Ark.  322. 

California.  —  Potter  v.  Seale,  8  Cal.  217; 
Grant  v.  Moore,  29  Cal.  644:  Ball  v.  Rawle9, 
93  Cal.  232,  27  Am.  St.  Rep.  174. 

Delaware.  —  Wells  v.  Parsons,  3  Harr.  (Del.) 
505. 

District  of  Columbia. — Tolman  v.  Phelps,  3 
Mackey  (D.  C.)  154;  Porter  v.  White,  5  Mackey 
(D.  C.)  180. 

Florida.  —  Levvton  v.  Hower,  35  Fla.  58. 
Georgia.  —  Pomeroy   v.   Golly,   Ga.  Dec. 
(pt.  i.)  26. 

Illinois.  —  Israel  v.  Brooks,  23  111.  575; 
Brown  v.  Smith,  83  111.  291;  Schattgen  v. 
Holnback,  149  111.  646. 
Indiana.  —  Lytton  v.  Baird,  95  Ind.  349. 
Iowa.  —  Center  v.  Spring,  2  Iowa  393:  John- 
son v.  Miller,  63  Iowa  529,  50  Am.  Rep.  758,  69 
Iowa  562,  58  Am.  Rep.  231,  82  Iowa  693,  31 
Am.  St.  Rep.  514. 

Kentucky.  —  Lancaster  v.  McKay,  (Ky.  1S9S) 

45  S.  W.  Rep.  887. 
Maine.  —  Humphries  v.  Parker,  52  Me.  502. 
/Maryland.  —  Boyd  v.    Cross,  35  Md.  194; 

Thelin  v.  Dorsey,  59  Md.  539. 

Massachusetts.  —  Wilder  v.  Holden,  24  Pick. 
(Mass.)  8;  Cloon  v.  Gerry,  13  Gray  (Mass.) 
201. 

Mississippi.  —  Greenwade  v.  Mills,  31  Miss. 
464;  Whitfield  v.  Westbrook,  40  Miss.  311. 

Missouri.  —  Sharpe  v.  Johnston.  59  Mo.  557; 
Moody  v.  Deutsch,  85  Mo.  237;  Boogher  v. 
Hough,  99  Mo.  183;  Meysenberg  v.  Engelke, 
18  Mo.  App.  346;  Christian  v.  Hanna,  58  Mo. 
App.  37- 
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probable  cause  had  existence  in  fact  is, 

New  York.  —  Bulkeley  v.  Keteltas,  6  N.  Y. 
384;  Besson  v.  Southard,  10  N.  Y.  236; 
M'Cormick  v.  Sisson,  7  Cow.  (N.  Y.)  715; 
Bulkeley  v.  Smith,  2  Duer(N.  Y.)  271,  4  Sandf. 
(N.  Y.)  450;  Pangburn  v.  Bull,  I  Wend.  (N.  Y.) 
345;  Masten  v.  Deyo,  2  Wend.  (N.  Y.)  424. 

North  Carolina.  —  Plummer  v.  Gheen,  3 
Hawks  (10  N.  Car.)  66,  14  Am.  Dec.  572. 

Ohio.  —  Ash  v.  Marlow,  20  Ohio  119;  Doll  v. 
Schoenberg,  2  Disney  (Ohio)  54 

Oregon.  —  Gee  v.  Culver,  12  Oregon  228. 

Pennsylvania.  —  Travis  v.  Smith,  I  Pa.  St. 
234,  44  Am.  Dec.  125;  Walbridge  v.  Pruden, 

102  Pa.  St.  r;  Weinberger  v.  Shelly,  6  W.  &  S. 
(Pa.)  336. 

South  Carolina.  —  Hogg  v.  Pinckney,  16  S. 
Car.  387;  Nash  v.  Orr,  3  Brev.  (S.  Car.)  94,  5 
Am.  Dec.  547;  Paris  v.  Waddell,  I  McMull. 
L.  (S.  Car.)  358. 

South  Dakota. — Jackson  v.  Bell,  5  S.  Dak. 
257. 

Tennessee.  —  Dodge  v.  Brittain,  Meigs  (Tenn.) 
84;  Williams  v.  Norwood,  2  Yerg.  (Tenn.) 329. 

Vermont.  —  French  v.  Smith,  4  Vc.  365,  24 
Am.  Dec.  616. 

West  Virginia.  — Vinal  v.  Core,  18  W.  Va.  I. 

1.  England.  — James  v.  Phelps,  11  Ad.  &  El. 
483,  39  E.  C.  L.  150;  Chapman  v.  Heslop,  2  C. 
L.  R.  139,  18  Jur.  348,  23  L.  J.  Q.  B.  49;  Pan- 
ton  v.  Williams,  1  Gale  &  D.  504,  2  Q.  B.  169, 
42  E.  C.  L.  622;  Lister  v.  Perryman,  39  L.  J. 
Exch.  177,  L.  R.  4  H.  L.  521,  19  W.  R.  9,  23  L.. 
T.  N.  S.  269;  Turner  v.  Ambler,  10  Q.  B.  252, 
59  E.  C.  L.  252,  11  Jur.  346,  16  L.  J.  Q.  B.  158; 
Rowlands  if.  Samuel,  11  Q.  B.  39,  63  E.  C.  L. 
39,  17  L.  J.  p.  B.  65;  Johnstone  v.  Sutton,  1 
T.  R.  545,  1  Bro.  P.  C.  (Toml.  ed.)  76;  Sutton 
v.  Johnstone,  I  T.  R.  493. 

Canada.  —  Archibald  v.  McLaren,  21  Can. 
Sup.  Ct.  588;  Alward  v.  Sharp,  12  N.  Bruns. 
286;  Seary  v.  Saxton,  28  Nova  Scotia  278. 

United  States.  —  Stewart  v.  Sonneborn,  98  U. 
S.  187;  Blunk  v.  Atchison,  etc.,  R.  Co.,  38 
Fed.  Rep.  311;  Munns  v.  Dupont,  3  Wash.  (U. 
S.)  31. 

Arkansas.  —  Lemay  v.  Williams,  32  Ark. 
166;  Chrisman  v.  Carney,  33  Ark.  316;  Foster 
v.  Pitts,  63  Ark.  387. 

California.  —  Potter  v.  Seale,  8  Cal.  217; 
Rogers  v.  Mahoney,  62  Cal.  611 ;  Simmons 
7>.  Brinkmeyer,  72  Cal.  486;  Lacey  v.  Porter, 

103  Cal.  597. 

Coloiado. —  Clement  v.  Major,  I  Colo.  App. 
297;  Williams  v.  Kyes,  9  Colo.  App.  220. 

Delaware.  —  Wells  v.  Parsons,  3  Harr.  (Del.) 
505. 

District  of  Columbia.  —  Coleman  v.  Heurich, 
2  Mackey  (D.  C.)  189;  Costello  v.  Knight,  4 
Mackey  (D.  C.)  65. 

Florida.  — Lewton  v.  Hower,  35  Fla.  58. 

Georgia.  —  Anderson  v.  Keller,  67  Ga.  58. 

Illinois.  —  Hirsch  v.  Feeney,  83  111.  548; 
Angelo  v.  Faul,  85  111.  108. 

Indiana.  —  Roberts  v.  Kendall,  12  Ind.  App. 
269;  Louisville,  etc.,  R.  Co.  v  Hendricks,  13 
Ind.  App.  10;  Indiana  Bicycle  Co.  v.  Willis, 
18  Ind.  App.  525. 

Iowa.  —  Center  v.  Spring,  2  Iowa  393; 
Shaul  v.  Brown,  28  Iowa  37,  4  Am.  Rep.  151; 
Johnson  v.  Miller,  69  Iowa  562,  58  Am.  Rep. 
231;  Hidy  v.  Murray,  101  Iowa  65. 


as  a  rule,  an  issue  for  the  jury,1  while 

Kansas. — Bell  v.  Matthews,  37  Kan.  686; 
Atchison,  etc.,  R.  Co.  v.  Watson,  37  Kan. 
773;  Sweeney  v.  Perney,  40  Kan.  102;  Drumm 
v.  Cessnum,  58  Kan.  331;  Markley  v.  Kirby, 
6  Kan.  App.  494. 

Kentucky.  —  Lancaster  v.  Langston,  (Ky. 
1896)  36  S.  W.  Rep.  521;  Alexanders'.  Reid, 
(Ky.  1898)  44  S.  W.  Rep.  211;  Ahrens,  etc., 
Mfg.  Co.  v.  Hoeher,  (Ky.  1899)  51  S.  W.  Rep. 
194. 

Louisiana.  —  Burkeitz/.  Lanata,  15  La.  Ann. 
337- 

Maine.  —  Ulmer  v.  Leland,  1  Me.  135,  10 
Am.  Dec.  48;  Taylor  v.  Godfrey,  36  Me.  525; 
Cooper  v.  Waldron,  50  Me.  80;  Speck  v.  Jud- 
son,  63  Me.  207. 

Maryland.  —  Boyd  v.  Cross,  35  Md.  194; 
McWilliams  v.  Hoban,  42  Md.  56;  Medcalfe  v. 
Brooklyn  L.  Ins.  Co.,  45  Md.  198;  Thelin  v. 
Dorsey,  59  Md.  539;  Turner  v.  Walker,  3  Gill 
&  J.  (Md.)  377,  22  Am.  Dec.  329;  Torsch  v. 
Dell,  88  Md.  459. 

Massachusetts.  —  Nye  v.  Otis,  8  Mass.  122,  5 
Am.  Dec.  79;  Cheever  v.  Sweet,  151  Mass.  186; 
Hemmenway  v.  Woods,  1  Pick.  (Mass.)  525; 
Wilder  v.  Holden,  24  Pick.  (Mass.)  8;  Stone  v. 
Crocker,  24  Pick.  (Mass.)  81. 

Michigan.  —  Hamilton  v.  Smith,  39  Mich. 
222;  Wilson  v.  Bovven,  64  Mich.  133;  Fine  v. 
Navarre,  104  Mich.  93;  McClay  v.  Hicks,  119 
Mich.  65. 

Minnesota. — Cole  v.  Curtis,  16  Minn.  182: 
Burton  v.  St.  Paul,  etc.,  R.  Co.,  33  Minn.  189; 
Bartlett  v.  Hawley,  38  Minn.  308;  Smith  v. 
Munch,  65  Minn.  256. 

Mississippi.  — Greenwade  v.  Mills,  31  Mis?. 
464;  Furness  v.  Porter,  Walk.  (Miss.)  442. 

Missowi.  —  Frissell  v.  Relfe,  9  Mo.  861; 
Brant  v.  Higgins,  10  Mo.  728;  Hill  v.  Palm, 
38  Mo.  13;  Sharpe  v.  Johnston,  59  Mo.  557; 
Moody  v.  Deutsch,  85  Mo.  237;  Boeger  v. 
Langenberg,  97  Mo.  390,  10  Am.  St.  Rep.  322; 
McGarry  v.  Missouri  Pac.  R.  Co.,  36  Mo.  App. 
340;  Christian  v.  Hanna,  58  Mo.  App.  37. 

Nebraska.  — Turner  v.  O'Brien,  5  Neb.  542. 

New  York.  —  Bulkeley  v.  Keteltas,  6  N.  Y. 
384;  Besson  v.  Southard,  10  N.  Y.  236;  Kline 
v.  Hibbard,  80  Hun  (N.  Y.)  50;  Siefke  v.  Siefle. 
6  N.  Y.  App.  Div.  472;  Costigan  v.  Metropoli- 
tan L.  Ins.  Co.,  (Supm.  Ct.  App.  Div.)  57  N. 
Y.  Supp.  177:  Hall  v.  Kehoe,  (Supm.  Ct.  Gen. 
T.)  28  N.  Y.  St.  Rep.  357;  Collins  v.  Manning, 
(Supm.  Ct.  Gen.  T.)  32  N.  Y.  St.  Rep.  99S: 
Robbins  v.  Robbins,  (Supm.  Ct.  Gen.  T.)  15 
N.  Y.  Supp.  215;  Grout  v.  Cottrell,  (Supm.  Ct. 
Gen.  T.)  50  N.  Y.  St.  Rep.  829;  Stevens  v. 
Lacour,  10  Barb.  (N.  Y.)  62;  Neil  v.  Thorn,  17 
Hun  (N.  Y.)  144;  De  Matteis  v.  La  Maida, 
74  Hun  (N.  Y.)  432;  Stevens  v.  Metropolitan 
L.  Ins.  Co.,  (C.  PI.  Gen.  T.)  2  Misc.  (N.  Y.) 
584;  Thorp  v.  Carvalho,  (C.  PI.  Gen.  T.)  14 
Misc.  (N.  Y.)  S57;  Pangburn  v.  Bull,  1  WTend. 
(N.  Y.)  345. 

North  Carolina.  —  Thurber  -\  Eastern  Bldg.. 
etc.,  Assoc.,  118  N.  Car.  129;  Legget  v.  Blount, 
Term  (4  N.  Car.)  123,  7  Am.  Dec.  702. 

Ohio.  —  Doll  v.  Schoenberg,  2  Disney  (Ohiol 
*4;  Britton  v.  Granger,  13  Ohio  Cir.  Ct.  281,  7 
Ohio  Cir.  Dec.  182. 

Oregon.  —  Glaze  v.  Whitley,  5  Oregon  164; 
Hess  v.  Oregon  Baking  Co.,  31  Oregon  503. 
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when  their  existence  or  nonexistence  is  established,  probable  cause  is  for  the 
determination  of  the  court  alone.1 


Pennsylvania.  —  Travis  v.  Smith,  I  Pa.  St. 
234,  44  Am.  Dec.  125;  Graff  v.  Barrett,  29  Pa. 
St  477;  Dietz  v.  Langfitt,  63  Pa.  St.  234;  Wal- 
bridge  v.  Pruden,  102  Pa.  St.  I;  Mahaffey  v. 
Byers,  151  Pa.  St.  92;  Leahey  v.  March,  155 
Pa.  St.  458;  Birch  v.  Conrow,  161  Pa.  St.  118; 
Ritter  v.  Ewing,  174  Pa.  S(.  341;  Auer  v. 
Mauser,  6  Pa.  Super.  Ct.  618. 

South  Carolina.  — Caldwell  v.  Bennett,  22  S. 
Car.  5;  Thomas  v.  Rouse,  2  Brev.  (S.  Car.)  76; 
Lipford  v.  M'Collum,  1  Hill  L.  (S.  Car.)  82; 
Paris  v.  Waddell,  1  McMull.  L.  (S.  Car.)  358; 
Horn  v.  Boon,  3  Strobh.  L.  (S.  Car.)  307;  Sims 
v.  M'Lendon,  3  Strobh.  L.  (S.  Car.)  557. 

South  Dakota. — Jackson  v.  Bell,  5  S.  Dak. 
257- 

Texas.  —  Landa  v.  Obert.  45  Tex.  539; 
Ramsey  v.  Arrott,  64  Tex.  320;  Glasgow  v. 
Owen,  69  Tex.  167;  Gulf,  etc.,  R.  Co.  v.  James, 
73  Tex.  12,  15  Tex.  Civ.  App.  743. 

Utah.  —  Johnston  v.  Meaghr,  14  Utah  426. 

Vermont.  —  French  v.  Smith,  4  Vt.  365,  24 
Am.  Dec.  616;  Driggs  v.  Burton,  44  Vt.  124. 

Virginia. — Craotree  v.  Horton,  4  Munf. 
(Va.)  59- 

West  Virginia.  —  Vinal  v.  Core,  18  W.  Va.  I. 

Wisconsin.  —  Woodworth  v.  Mills,  61  Wis. 
44,  50  Am.  Rep.  135. 

1.  England. — Turner  v.  Ambler,  10  Q.  B. 
252,  59  E.  C.  L.  252,  11  Jur.  346,  16  L.  J.  Q.  B. 
158;  Sutton  v.  Johnstone,  1  T.  R.  493;  John- 
stone v.  Sutton,  1  T.  R.  545,  1  Bro.  P.  C. 
(Toml.  ed.)  76;  Panton  v.  Williams,  2  Q.  B. 
169,  42  E.  C.  L.  622. 

Canada.  —  Martin  v.  Hutchinson,  21  Ont. 
388;  Archibald  v.  McLaren,  21  Can.  Sup.  Ct. 
588. 

United  Slates.  —  Stewart  v.  Sonneborn,  98  U. 
S.  187;  Blunk  v.  Atchison,  etc.,  R.  Co.,  38 
Fed.  Rep.  313;  Miller  v.  Chicago,  etc.,  R.  Co., 
41  Fed.  Rep.  8gS;  Staunton  v.  Goshorn,  (C.  C. 
A.)  94  Fed.  Rep.  52;  Munns  v.  Dupont,  3 
Wash.  (U.  S.)  31. 

Arkansas.  —  Lavender  v.  Hudgens,  32  Ark. 
763. 

California.  —  Potter  v.  Seale,  8  Cal.  217; 
Grant  v.  Moore,  29  Cal.  644;  Harkrader  v. 
Moore,  44  Cal.  144;  Eastin  v.  Stockton  Bank, 
66  Cal.  123,  56  Am.  Rep.  77;  Fulton  v.  Onesti, 
66  Cal.  575;  Dawson  v.  Schloss,  93  Cal.  194; 
Ball  v.  Rawles,  93  Cal.  222,  27  Am.  St.  Rep. 
174;  Lacey  v.  Porter,  103  Cal.  597;  Sandell  v. 
Sheiman,  107  Cal.  391;  Smith  v.  Liverpool, 
etc..  Ins.  Co.,  107  Cal.  432. 

Colorado.  —  Clement  v.  Major,  8  Colo. 
App.  86. 

Delaware.  —  Wells  v.  Parsons,  3  Harr.  (Del.) 

5°5' . 

District  of  Columbia.  —  Coleman  v.  Heurich, 
2  Mackey  (D.  C.)  189;  Costello  v.  Knight,  4 
Mackey  (D.  C.)  65. 

Florida.  — Lewton  v.  Hower,  35  Fla.  58. 

Illinois.  —  Wade  v.  Walden,  23  111.  425; 
Israel  v.  Brooks,  23  III.  575;  Wicker  v.  Hotch- 
kiss,  62  III.  no,  14  Am.  Rep.  75;  Angelo  v. 
Faul,  85  111.  108;  Jacks  v.  Stimpson,  13  111. 
701. 

Indiana.  —  Lacy  v.  Mitchell.  23  Ind.  68; 
Lytton  v.  Baird,  95  Ind.  349;  Pennsylvania 
Co.  v.  Weddle,  100  Ind.  138;  Cottrell  v.  Cot- 


trell,  126  Ind.  181;  Terre  Haute,  etc.,  R.  Co.  v. 
Mason,  148  Ind.  578;  Roberts  v.  Kendall,  12 
Ind.  App.  269;  Indiana  Bicycle  Co.  v.  Willis, 
18  Ind.  App.  525;  Taylor  v.  Baltimore,  etc., 
R.  Co.,  18  Ind.  App.  692. 
Iowa.  —  Center  v.  Spring,  2  Iowa  393. 
Kansas.  —  Parli  v.  Reed,  30  Kan.  534;  Bell 
v.  Keepers,  37  Kan.  64;  Atchison,  etc.,  R  Co.  v. 
Watson,  37  Kan.  773;  Drumm  v.  Cessnum, 

58  Kan.  331;  Markley  v.  Kirby,  6  Kan.  App. 
494- 

Kentucky.  —  Faris  v.  Starke,  3  B.  Mon.  (Ky.) 
4;  Lancaster  v.  Langston,  (Ky.  1896)  36  S.  W. 
Rep.  521;  Moore  v.  Large,  (Ky.  1898)  46  S.  W. 
Rep.  508. 

Louisiana.  —  Burkettz;.  Lanata,  15  La.  Ann. 
337- 

Maine.  —  Ulmer  v.  Leland,  1  Me.  135,  10 
Am.  Dec.  48;  Stevens  v.  Fassett,  27  Me.  266; 
Taylor  v.  Godfrey,  36  Me.  525;  Marks  v.  Gray, 
42  Me.  86;  Cooper  v.  Waldron,  50  Me.  80; 
Speck  v.  Judson,  63  Me.  207. 

Maryland.  —  Boyd  v.  Cross,  35  Md.  194; 
Medcalfe  v.  Brooklyn  L.  Ins.  Co.,  45  Md.  198; 
Johns  v.  Marsh,  52  Md.  323;  Thelin  v.  Dorsey, 

59  Md.  539;  Turner  v.  Walker,  3  Gill  &  j. 
(Md.)  377,  22  Am.  Dec.  329. 

Massachusetts.  —  Good  v.  French,  115  Mass. 
201;  Kidder  ;y.  Parkhurst,  3  Allen  (Mass.)  393; 
Parker  v.  Farley,  10  Cush.  (Mass.)  281;  Hem- 
men  way  v.  Woods,  1  Pick.  (Mass.)  525;  Wilder 
v.  Holden,  24  Pick.  (Mass.)  8;  Stone  v.  Crocker, 
24  Pick.  (Mass.)  81. 

Michigan.  —  Fine  v.  Navarre,  104  Mich.  93; 
Wilson  v.  Bowen,  64  Mich.  133. 

Minnesota.  —  Cole  v.  Curtis,  16  Minn.  182; 
Burton  v.  St.  Paul,  etc.,  R.  Co.,  33  Minn.  189; 
Moore  v.  Northern  Pac.  R.  Co.,  37  Minn. 
147;  Bartlett  v.  Hawley,  38  Minn.  308;  Smith 
v.  Munch,  65  Minn.  256. 

Mississippi.  —  Greenwade  v.  Mills,  31  Miss. 
464. 

Missouri.  —  Sharpe  v.  Johnston,  59  Mo.  557; 
Moody  v.  Deutsch,  85  Mo.  237;  Boogher  v. 
Hough,  99  Mo.  183;  McGarry  v.  Missouri  Pac. 
R.  Co.,  36  Mo.  App.  340;  Thomas  v.  Smith,  51 
Mo.  App.  605;  Christian  v.  Hanna,  58  Mo. 
App.  37- 

Nebraska.  —  Turner  v.  O'Brien,  5  Neb.  542; 
Nehr  v.  Dobbs,  47  Neb.  863. 

New  Jersey.  —  Bell  v.  Atlantic  City  R.  Co., 
58  N.  J.  L.  227. 

New  York.  —  Besson  v.  Southard,  10  N.  Y. 
236;  Carl  v.  Ayers,  53  N.  Y.  14;  Thaule  v. 
Krekeler,  81  N.  Y.  428;  Anderson  v.  How, 
116  N.  Y.  336;  Hazzard  v.  Flury,  120  N.  Y. 
223;  Willard  v.  Holmes,  142  N.  Y.  492;  Kline 
v.  Hibbard,  80  Hun  (N.  Y.)  50;  Palmer  v. 
Palmer,  8  N.  Y.  App.  Div.  331;  Richard  v. 
Boland,  (N.  Y.  Super.  Ct.  Tr.  T.)  5  Misc.  (N. 
Y.)  554;  Stevens  v.  Lacour,  10  Barb.  (N.  Y.) 
62;  Waldheim  v.  Sichel,  1  Hilt.  (N.  Y.)  45; 
Shipmp.u  v.  Learn,  92  Hun  (N.  Y.)  558;  Pang- 
burn  v.  Bull,  1  Wend.  (N.  Y.)  345;  Masten  v. 
Deyo,  2  Wend.  (N.  Y.)  424. 

North  Carolina.  —  Tucker  v.  Wilkins,  105 
N.  Car.  272;  Vickers  v.  Logan,  Busb.  L. 
(44  N.  Car.)  393;  Bradley  v.  Morris,  Busb. 
L.  (44  N.  Car.)  395;  Beale  v.  Roberson,  7 
Ired.  L.  (29  N.  Car.)  280. 
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Probable  Cause. 


MALICIOUS  PROSECUTION.   Question  of  Law  and  Fact. 


Functions  to  Be  Kept  Separate.  —  The  functions  of  the  judge  and  jury  with 
reference  to  probable  cause  must,  it  has  been  held,  be  kept  separate,1  and 
while  the  facts,  where  they  are  in  dispute,  must  be  passed  upon  by  a  jury,2 
the  entire  question  of  probable  cause  cannot  be  so  disposed  of.3 

b.  Conflict  of  Evidence  —  Inferences  of  Fact  —  Credibility  of 
Witnesses.  —  Where  the  evidence  on  the  subject  of  probable  cause  is  con- 
flicting, or  there  are  inferences  of  fact  to  be  drawn  from  circumstances  admitted 
or  proven,  or  the  credibility  of  witnesses  is  involved,  the  jurors  must  reconcile 
the  testimony,  draw  the  inferences  themselves,  and  determine  the  question  of 
credibility  before  the  court  can  say,  except  by  hypothetical  instruction  in 
advance,  that  there  is  or  is  not  probable  cause.4 

Question  for  jury.  —  In  a  number  of  cases  statements  have  been  made,  the 
terms  of  which  might  indicate  that  probable  cause  is,  in  some  instances  at 
least,  exclusively  a  question  of  fact  for  the  jury.6  But  this  observation  is 
in  strictness  inaccurate,  although  where  the  case  turns  on  the  question  whether 
the  defendant  acted  in  good  faith,  or  on  honest  belief  in  the  plaintiff's  guilt, 
or  as  a  reasonably  prudent  and  cautious  man  would  have  acted,  it  is,  as  a 
rule,  the  exclusive  province  of  the  jury  to  determine  such  issue.6 


North  Dakota.  —  Kolka  v.  Jones,  6  N.  Dak. 
461. 

Ohio.  —  Britton  v.  Granger,  13  Ohio  Cir.  Ct. 
281,  7  Ohio  Cir.  Dec.  182. 

Oregon. — Glaze  v.  Whitley,  5  Oregon  164; 
Hess  v.  Oregon  Baking  Co.,  31  Oregon  503. 

Pennsylvania. — -Travis  v.  Smith,  I  Pa.  St. 
234,  44  Am.  Dec.  125;  Laughlin  v.  Clavvson, 
27  Pa.  St.  328;  Graff  v.  Barren,  29  Pa.  St.  477; 
Fisher  v.  Forrester,  33  Pa.  Si.  501;  Dietz  v. 
Langfitt,  63  Pa.  St.  234;  YValbridge  v.  Pruden, 
102  Pa.  St.  1;  Mahaffey  v.  Byers,  isi  Pa.  St. 
92;  Leahey  v.  March,  155  Pa.  St.  458;  Auer  v. 
Mauser,  6  Pa.  Super.  Ct.  618;  Gyles  -'.  Jeft'eris, 
5  Pa.  Dist.  129. 

South  Carolina.  —  Caldwell  v.  Bennett,  22  S. 
Car.  1;  Thomas  v.  Rouse,  2  Brev.  (S.  Car.)  76; 
Nash  v.  Orr,  3  Brev.  (S.  Car.)  94,  5  Am.  Dec. 
547;  Lipford  v.  M'Collum,  1  Hill  L.  (S.  Car.) 
82;  Horn  v.  Boon,  3  Strobh.  L.  (S.  Car.)  307. 

Tennessee.  —  Kelton  v.  Bevins,  Cooke  (Tenn.) 
90,  5  Am.  Dec.  670. 

Texas.  —  Landa  v.  Obert,  45  Tex.  539;  Ram- 
sey v.  Arrott,  64  Tex.  320. 

Vermont.  —  French  v.  Smith,  4  Vt.  365,  24 
Am.  Dec.  616;  Barron  v.  Mason,  31  Vt.  189; 
Driggs  v.  Burton,  44  Vt.  124. 

West  Virginia.  —  Vinal  v.  Core,  18  W.  Va.  r. 

1.  Functions  to  Ee  Kept  Separate.  —  Hamilton 
v.  Smith,  39  Mich.  222. 

2.  Ball  v.  Rawles,  93  Cal.  222,  27  Am.  St. 
Rep.  174;  Holliday  v.  Holliday,  123  Cal.  26. 

3.  Sanders  v.  Palmer,  (C.  C.  A.)  55  Fed.  Rep. 
217;  Potter  v.  Seale,  8  Cal.  217;  Grant  v. 
Moore, ^29  Cal.  652;  Emerson  v.  lokaags,  52  Cal. 
246;  Eastin  v.  Stockton  Bank,  66  Cal.  123,  56 
Am.  Rep.  77;  Ball  v.  Rawles,  93  Cal.  222,  27 
Am.  St.  Rep.  174;  Holliday  v.  Holliday,  123 
Cal.  26-  Beihofer  v.  Loefferr,  159  Pa.  St.  365, 
34  W.  N.  C.  (Pa.)  109. 

4.  Functions  of  Jury  —  California.  —  Ball  v. 
Rawles,  93  Cal,  222,  27  Am.  St.  Rep.  174. 

Iowa.- — Johnson  v.  Miller,  63  Iowa  529,  50 
Am.  Rep.  758. 

A'ansas.  —  Atchison,  etc.,  R.  Co.  v.  Watson, 
37  Kan.  773;  Bell  v.  Matthews,  37  Kan.  686; 
Sweeney  v.  Perney,  40  Kan.  102. 

Kentucky.  —  Meyer   ?.  Louisville,  etc.,  R. 


Co..  98  Ky.  367;  Lancaster  v.  Langston,  (Ky. 
1896)  36  S.  W.  Rep.  521;  Alexander  v.  Reid, 
(Kv.  1898)  44  S.  W.  Rep  211;  Lancaster  v. 
McKay.  (Ky.  1898)  45  S.  W.  Rep.  887. 

Michigan.  —  Hamilton  v.  Smith,  39  Mich. 
222;  Wilson  7'.  Bovven,  64  Mich.  133;  Ranking. 
Crane,  104  Mich.  6. 

Minnesota.  —  Cole  v.  Curtis,  16  Minn.  182. 

Missouri. — Brant  v.  Higgins,  10  Mo.  728; 
Thomas  'v.  Smith,  51  Mo.  App.  605. 

ATew  York.  — Gierhon  v.  Ludlow,  (Supm.  Ct. 
Gen.  T.)6  N.  Y.  Supp.  in;  Kline  v.  Hibbard, 
80  Hun  (N.  Y.)  50;  Dann  v.  Wormser,  38  N.  Y. 
App.  Div.  460;  Thompson  v.  Lumley,  (C.  PL 
Gen.  T.)  50  How.  Pr.  (N.  Y.)  105. 

Pennsylvania.  —  Acker  v.  Gundy,  (Pa.  1888) 
12  Atl.  Rep.  595. 

South  Dakota.  ■ — Jackson  v.  Bell,  5  S.  Dak. 
257- 

Texas.  —  Ramsey  v.  Arrott,  64  Tex.  323; 
Gulf,  etc.,  R.  Co.  v.  James,  73  Tex.  12,  15  Am. 
St.  Rep.  742. 

Vermont.  —  Driggs  v.  Burton,  44  Vt.  124. 

Canada.  — Vincent  v.  West,  12  New  Bruns. 
290;  Hamilton  v.  Consineau,  igOnt.  App.  203. 

Test  as  to  Conflict  of  Evidence. —  If  there  is 
room  for  difference  of  opinion  among  reason- 
able men  as  to  the  existence  or  nonexistence  of 
the  facts  relied  on  to  constitute  probable  cause 
for  the  prosecution,  the  question  is  for  the  jury. 
Johnston  v.  Meaghr,  14  Utah  426. 

5.  McClay  v.  Hicks,  119  Mich.  65;  Hall  v. 
Kehoe,  (Supm.  Ct.  Gen.  T.)  8  N.  Y.  Supp.  176; 
Collins  v.  Manning,  (Supm.  Ct.  Gen.  T.)  10  N. 
Y.  Supp.  658;  Grout  v.  Cottrell,  (Supm.  Ct. 
Gen.  T.)  22  N.  Y.  Supp.  336;  Langley  v.  East 
River  Gas  Co.,  41  N.  Y.  App.  Div.  470;  Ham- 
ilton v.  Davey,  28  N.  Y.  App.  Div.  457;  Neil  v. 
Thorn,  17  Hun  (N.  Y.)  144;  Foote  v.  Milbier.  1 
Thomp.  &  C.  (N.  YO456,  46  How.  Pr.  (N.  V.) 
38;  Glasgow  v.  Owen,  69  Tex.  167;  Heldt  -■. 
Webster,  60  Tex.  207.  Compare  Anderson  v. 
Keller,  67  Ga.  58. 

6.  England.  —  James  v.  Phelps,  3  Per.  & 
Dav.  231,  11  Ad.  &  El.  483,  39  E.  C.  L.  15c; 
Musgrove  v.  Newell,  1  M.  &  W.  582:  M'Donald 
v.  Rooke,  2  Bing.  N.  Cas.  217,  29  E.  C.  L.  312, 
2  Scott  359,  1  Hodges  314;  Venafra  v.  John- 
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Malice. 


MALICIOUS  PROSECUTION. 


In  Oeneial. 


c.  Where  Facts  Admitted,  Undisputed,  or  Clearly  Proven.  — 
Where  the  facts  relied  on  to  constitute  probable  cause  are  admitted,  undis- 
puted, or  proven  beyond  controversy,  the  question  of  probable  cause  is  one 
of  law  for  the  court.1  Not  only,  in  such  circumstances,  is  the  intervention  of 
jurors  not  required,  but  it  is  erroneous  to  submit  any  phase  of  the  question 
of  probable  cause  to  the  determination  of  a  jury.2 

VII.  Malice  —  1.  In  General.  —  In  order  to  the  maintenance  of  an  action 
for  malicious  prosecution,  whether  a  civil  or  a  criminal  action,  the  proceedings 
complained  of  must  have  been  maliciously  instituted.3 


son,  3  Moo.  &  S.  847,  10  Bing.  301,  25  E.  C.  L. 
141,  6  C.  &  P.  50,  25  E.  C.  L.  277;  Haddrick  v. 
Haslop,  12  Q.  B.  267,  64  E.  C.  L.  267. 

Canada.  —  Young  v.  Nichol,  9  Ont.  347; 
Routhier  v.  McLaurin,  18  Ont.  112. 

United  States.  —  Stewart  v.  Sonneborn,  98  U. 
S.  187. 

Indiana.  —  Indiana  Bicycle  Co.  v.  Willis,  18 
Ind.  App.  525. 

New  York.  —  Owens  v.  New  Rochelle  Coal, 
etc.,  Co.,  38  N.  Y.  App.  Div.  53;  Sprague  v. 
Gibson,  63  Hun  (N.  Y.)626,  17  N.  Y.  Supp.  685. 

North  Dakota.  —  Kolka  v.  Jones,  6  N.  Dak. 
461. 

1.  Where  Facts  Admitted  —  Questions  of  Law 

—  England.  —  Davis  v.  Hardy,  6  B.  &  C.  225, 
13  E.  C.  L.  152,  9  Dowl.  &  R.  3S0;  Blachford 
v.  Dod,  2  B.  &  Ad.  179,  22  E.  C.  L.  53;  Heath 
v.  Heape,  1  H.  &  N  478,  26  L.  J.  M.  C.  49; 
Kellv  v.  Midland  Great  Western  R.  Co.,  Ir.  R. 
7  C.  L.  8. 

Canada.  —  Smith  v.  McKay,  10  U.  C.  Q.  B. 
412;  Riddell  v.  Brown,  24  U.  C.  Q.  B.  90; 
Baker  v.  Jones,  19  U.  C.  C.  P.  365;  Seary  v. 
Saxton,  28  Nova  Scotia  278;  Wilson  v.  Ten- 
nant,  25  Ont.  339. 

United  States.  — Staunton  v.  Goshorn,  (C  C. 
A.)  94  Fed.  Rep.  52;  Crescent  City  Live  Stock 
Co.  v.  Butchers'  Union  Slaughter-House  Co., 
120  U.  S.  141. 

California.  —  Ball  v.  Rawles,  93  Cal.  222,  27 
Am.  St.  Rep.  174;  Seabridge  v.  McAdam,  108 
Cal.  345;  Holliday  v.  Holliday,  123  Cal.  26; 
Smith  v.  Liverpool,  etc..  Ins,  Co.,  107  Cal.  432; 
Davis  v.  Pacific  Telephone,  etc.,  Co.,  127  Cal. 
312. 

Colorado.  —  Brooks  v.  Bradford,  4  Colo.  App. 
410;  Clement  v.  Major,  8  Colo.  App.  86. 

Delaware.  —  Wells  v.  Parsons,  3  Harr.  (Del.) 
505. 

Indiana.  —  Taylor  v.  Baltimore,  etc.,  R.  Co., 
t8  Ind.  App.  692. 

Iowa. —  Johnson  v.  Miller,  63  Iowa  529,  50 
Am.  Rep.  758. 

Kansas.  —  Parli  v.  Reed,  30  Kan.  534;  Atchi- 
son, etc.,  R.  Co.  v.  Smith,  60  Kan.  4;  Turney 
v.  Taylor,  8  Kan.  App.  593. 

Kentucky.  —  Lancaster  v.  McKay,  (Ky.  1808) 
45  S.  W.  Rep.  887. 

Maine. — Taylor  v.  Godfrey,  36  Me.  525; 
Speck  v.  Judson,  63  Me.  207. 

Massachusetts.  —  Cloon  r.  Gerry,  13  Gray 
(Mass.)  201. 

Michigan.  —  Huntington  v.  Gault,  81  Mich. 
155;  Fine  v.  Navarre,  104  Mich.  93;  Rogers  v. 
Olds.  117  Mich.  368. 

Minnesota.  —  Gilbertson  v.  Fuller,  40  Minn. 
4T3- 

Missouri.  —  Thomas  v.  Smith,  51  Mo.  App. 
605;  Christian  v.  Hanna,  58  Mo.  App.  37; 
Matlick  v.  Crump,  62  Mo.  App.  21. 

19  C.  of  L. — 43 


New  Jersey.  —  Strieker  v.  Pennsylvania  R. 
Co.,  60  N.  ].  L.  230. 

New  York.  —  Besson  v.  Southard,  10  N.  Y. 
236;  Hazzard  v.  Flury,  120N.  Y.  223;  Kobbins 
v.  Robbins,  (Supm.  Ct.  Gen.  T.)  15  N  Y.  Supp. 
215;  Kline  v.  Hibbard,  80  Hun  (N.  Y.)  50; 
Palmer  v.  Palmer,  8  N.  Y.  App.  Div.  331; 
Francis  v.  Tilyou,  26  N.  Y.  App.  Div.  340; 
Waldheim  v.  Sichel.  1  Hilt.  (N.  Y.)  45;  Thomp- 
son v.  Lumley,  (C.  PI.  Gen.  T.)  50  How.  Pr. 
(N.  Y.)  105;  Molloy  v.  Long  Island  R.  Co.,  59 
Hun  (N.  Y.)  424;  Shipman  v.  Learn,  92  Hun 
(N.  Y.)  558;  Gordon  v.  Upham,  4  E.  D.  Smith 
(N.  Y.)  9;  Heyne  v.  Blair,  3  Thomp.  &  C.  (N. 
Y.)  264. 

North  Dakota.  —  Kolka  v.  Jones,  6  N.  Dak. 
461. 

Pennsylvania.  —  Gyles  v.  Jefferis,  5  Pa.  Dist. 
129. 

South  Carolina.  —  Sloddard  v.  Roland,  31  S. 
Car.  342. 

Wisconsin.  —  Plath  v.  Braunsdorff,  40  Wis. 
107. 

2.  Bell  v.  Atlantic  City  R.  Co.,  58  N.  J.  L. 
227;  Molloy  v.  Long  Island  R.  Co.,  59  Hun  (N. 
Y.)  424;  Farrell  v.  Friedlander,  63  Hun  (N.  Y.) 
254;  Hughson  v.  Keith,  10  N.  Bruns.  559. 

3.  Malice  an  Element  —  England.  —  Farmer  v. 
Darling,  4  Burr.  1971;  Georges.  Radford,  3  C. 
&  P.  464,  14  E.  C.  L.  391;  Horsley  v.  Style,  4 
Reports  574,  69  L.  T.  N.  S.  222;  Reed  v.  Tay- 
lor, 4  Taunt.  616. 

Canada.  —  Lucy  v.  Smith,  8  U.  C.  Q.  B.  518; 
Mcintosh  v.  Stephens,  9  U.  C.  Q.  B.  235. 

United  States.  —  Crescent  City  Live  Stock 
Co.  v.  Butchers'  Union  Slaughter-House  Co., 
120  U.  S.  141;  Johnson  v.  Daws,  5  Cranch  (C. 
C.)  283;  Wasserman  v.  Louisville,  etc.,  R.  Co., 
28  Fed.  Rep.  802;  Teal  v.  Fissel,  28  Fed.  Rep. 
351;  Wheeler  v.  Nesbitt,  24  How.  (U.  S.)  544; 
Wiggin  v.  Coffin,  3  Story  (U.  S.)  1;  Blunts. 
Little,  3  Mason  (U.  S.)  102. 

Alabama.  —  Leaird  v.  Davis,  17  Ala.  27; 
Ewing  v.  Sanford,  21  Ala.  157;  McKellar  v. 
Couch,  34  Ala.  336;  Benson  v.  McCoy,  36  Ala. 
710;  Owsley  v.  Montgomery,  etc.,  R.  Co.,  37 
Ala.  560;  Brown  v.  Master,  104  Ala.  45T. 
Arkansas.  —  Foster  v.  Pitts,  63  Ark.  387. 
California.  —  Potter  v.  Seale,  8  Cal.  217; 
Harkrader  v.  Moore,  44  Cal.  144;  Sandell  v. 
Sherman,  107  Cal.  391;  Smith  v.  Liverpool, 
etc.,  Ins.  Co.,  107  Cal.  432. 

Colorado.  —  Struby  Estabrook  Mercantile  Co. 
v.  Kycs,  9  Colo.  App.  190. 

Connecticut. — Stone  v.  Stevens,  12  Conn.  219, 
30  Am.  Dec.  611;  Dauchy  v.  Salisbury,  29 
Conn.  124. 

Delaware.  —  Wells  v.  Parsons,  3  Harr.  (Del.) 
505. 

Georgia.  —  Cook   v.    Walker,  30  Ga.  519; 
Hyfield  v.  Bass  Furnace  Co.,  89  Ga.  827;  Stapp 
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Waiver  —  Agreement  to  Submit  to  Arbitration.  —  The  fact  that  a  defendant  in 
several  civil  suits  agreed  to  submit  them  to  arbitration  is  not  a  waiver  of  his 
right  subsequently  to  institute  an  action  on  the  ground  that  such  suits  were 
maliciously  brought.1 

2.  What  Constitutes  Malice  —  a.  In  General.  —  It  has  been  said  that 
malice,  in  the  action  under  consideration,  has  a  technical  meaning.2 


v.  Partlow,  Dudley  (Ga.)  176;  Hicks  v.  Brant- 
ley, 102  Ga.  264. 

"Illinois,  —  Leidig  v.  Rawson,  2  111.  272,  29 
Am.  Dec.  354;  Jacks  v.  Stimpson,  13  111.  701; 
McBean  v.  Ritchie,  18  111.  114;  Hurd  v.  Shaw, 
20  111.  354;  Wade  v.  Walden,  23  111.  425 ;  Israel 
v.  Brooks,  23  111.  575;  Thompson  v.  Force,  65 
111.  370;  Epsiein  v.  Berkowsky,  64  111.  App.  4g8. 

Indiana.  —  Cummings  v.  Parks,  2  Ind.  14B; 
Wilkinson  v.  Arnold,  11  lnd.  45;  Standiff  v. 
Palmeter,  18  Ind.  321;  Ammerman  v.  Crosby, 
26  Ind.  451;  Swindell  v.  Houck,  2  Ind.  App. 
519;  Taylor  v,  Baliimore,  etc.,  R.  Co.,  18  Ind. 
App.  692. 

Iowa. — Center  v.  Spring,  2  Iowa  393; 
Ritchey  v.  Davis,  11  Iowa  124;  Davis  v.  Cook, 

3  Greene  (Iowa)  539;  Barber  v.  Scott,  92  Iowa 
52;  Holden  v.  Merritt,  92  Iowa  707. 

Kansas.  —  Malone  v.  Murphy,  2  Kan.  250; 
Bailey  v.  Dodge,  28  Kan.  72. 

Kentucky.  —  Woods  v.  Finnell,  13  Bush  (Ky.) 
628;  Campbell  v.  Threlkeld,  2  Dana  (Ky.)  425; 
Bell  v.  Ursury,  4  Litt.  (Ky.)  334;  Marshall  v. 
Maddock,  Litt.  Sel.  Cas.  (Ky.)  106;  Garard  v. 
Willet,  4  J.  J.  Marsh.  (Ky.)  628;  Hagerman 
v.  Sutherland,  (Ky.  1894)  27  S.  W.  Rep.  982. 

Louisiana.  —  Kearney  v.  Holmes,  6  La.  Ann. 
373;  Hall  v.  Acklen,  9  La.  Ann.  219:  Mc- 
Cormick  v.  Conway,  12  La.  Ann.  53;  Burkett 
v.  Lanata,  15  La.  Ann.  337;  Blass  v.  Gregor, 
15  La.  Ann.  421;  Laville  v.  Biguenaud,  15  La. 
Ann.  605;  Murphy  v.  Redler,  16  La.  Ann.  1; 
Robertson  v.  Spring,  16  La.  Ann.  252;  Dickin- 
son v.  Maynard,  20  La.  Ann.  66,  96  Am.  Dec. 
379;  Coleman  v.  Hibernia  Ins.  Co.,  36  La. 
Ann.  92;  Johnson  v.  Meyer,  36  La.  Ann.  333; 
Girot  v.  Graham,  41  La.  Ann.  511;  Pace  v. 
Aubrey,  43  La.  Ann.  1052;  Womack  v.  Fudi- 
kar,  47  La.  Ann.  33;  Brown  v.  Viitur,  47  La. 
Ann.  607. 

Maine.  —  McLellan  v.  Cumberland  Bank,  24 
Me.  566:  Page  v.  Cushing,  38  Me.  523. 

Maryland.  —  Boyd  v.  Cross,  35  Md.  197;  Mc- 
Williams  v.  Hoban,  42  Md.  56;  Turner  v. 
Walker,  3  Gill  &  J.  (Md.)377,  22  Am.  Dec.  329. 

Massachusetts.  —  White  v.  Dingley,  4  Mass. 
433;  Lindsay  v.  Larned,  17  Mass.  190;  Sayles 
v.  Briggs,  4  Met.  (Mass.)  421;  Stone  v.  Swift, 

4  Pick.  (Mass.)  389,  16  Am.  Dec.  349;  Stone  v. 
Crocker,  24  Pick.  (Mass.)  83. 

Mississippi.  —  Greenwade  v.  Mills,  31  Miss. 
464. 

Missouri.  —  Hickam  v.  Griffin,  6  Mo.  37,  34 
Am.  Dec.  124;  Riney  v.  Vanlandingham,  9  Mo. 
816;  Frisselt  v.  Relfe,  9  Mo.  859;  Alexander?'. 
Harrison,  38  Mo.  258,  90  Am.  Dec.  431;  Moore 
v.  Sauborin,  42  Mo.  490;  Witascheck  v.  Glass, 
46  Mo.  App.  209;  Matlick  v.  Crump,  62  Mo. 
App.  21;  Eagleton  v.  Kabrich,  66  Mo.  App. 
231;  Hilbrant  v.  Donaldson,  69  Mo.  App.  92. 

Nebraska.  —  Vennum  v.  Huston,  38  Neb.  293. 

New  Jersey.  —  Courter  v.  Wood,  3  N.  J  L. 
200;  Jones  v.  Oliver,  3  N.  J.  L.  586;  Elkington 
v.  Deacon,  2  N.  J.  L.  148. 

New  York.  —  Besson  v.  Southard,  10  N.  Y. 
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236;  Young  v.  Lyall,  57  N.  Y.  Super.  Ct.  39; 
Brounstein  v.  Wile,  (Supm.  Ct.  Gen.  T.)  20  N. 
Y.  Supp.  204;  Vorce  v.  Oppenheim,  37  N.  Y. 
App.  Div.  69;  Langley  v.  East  River  Gas  Co., 
41  N.  Y.  App.  Div.  470;  Brockleman  v.  Brandt, 
(C.  PI.  Spec.  T.)  10  Abb.  Pr.  (N.  Y.)  141;  Hall 
v.  Suydam,  6  Barb.  (N.  Y.)  83;  Von  Latham  v. 
Libby,  38  Barb.  (N.  Y.)  339;  Brown  v.  Mc- 
Intyre,  43  Barb.  (N.  Y.)344;  Morris  v.  Corson, 
7  Cow.  (N.  Y.)  281;  M'Cormick  v.  Sisson,  7 
Cow.  (N.  Y.)7i5;  Foshay  v.  Ferguson,  2  Den. 
(N.  Y.)  617;  Bulkeley  v.  Smith,  2  Duer  (N.  Y.) 
261;  Vanderbilt  v.  Mathis,  5  Duer  (N.  Y.)  304; 
Candler  v.  Petit,  2  Hall  (N.  Y.)  315;  Ames  v. 
Rathbun,  (Supm.  Ct.  Gen.  T.)37  How.  Pr.  (N. 
Y.)  289;  Vanduzor  v.  Linderman,  10  Johns. 
(N.  Y.)  106,  Willard  v.  Holmes,  (C.  PI.  Gen. 
T.)  2  Misc.  (N.  Y.)  303;  Sleight  v.  Ogle,  4  E. 
D.  Smith  (N.  Y.)  445;  Murray  v.  Long,  1 
Wend.  (N.  Y.)i4o;  Pangburn  v.  Bull,  1  Wend. 
(N.  Y.)  345;  Morris  v.  Scott,  21  Wend.  (N.  Y.) 
281,  34  Am.  Dec.  236. 

Arort/i  Carolina.  —  Watt  v.  Greenlee,  2  Hawks 
(9  N.  Car.)  186;  Williams  :•.  Hunter,  3  Hawks 
(10  N.  Car.)  545,  14  Am.  Dec.  597;  Bell  v. 
Pearcy,  5  Ired.  L.  (27  N.  Car.)  83,  11  Ired.  L. 
(33  N.  Car.)  233. 

Ohio.  —  Anderson  r>.  Buchanan.  Wright 
(Ohio)  725. 

Oregon.  —  Mitchell  v.  Silver  Lake  Lodge,  29 
Oregon  294. 

Pennsylvania.  —  Walter  v.  Sample,  25  Pa. 
St.  275 ;  Kramer  v.  Lott,  50  Pa.  St.  495,  88  Am. 
Dec.  556;  Kerr  v.  Workman,  Add.  (Pa.)  270; 
Munns  v.  Dupont,  2  Browne  (Pa.)  42,  Appen- 
dix; Lyon  v.  Fox,  2  Browne  (Pa.)  67,  Appendix. 

South  Carolina.  —  Heyward  v.  Cuthbert,  4 
McCord  L.  (S.  Car.)  354;  Smith  v.  Shacklefcrd, 
1  Noit  &  M.  (S.  Car.)  36;  O'Driscoll  v.  M'Bur- 
ney,  2  Nott  &  M.  (S.  Car.)  54;  Thomas  v.  De 
Graffenreid,  2  Nott  &  M.  (S.  Car.)  143;  Camp- 
bell v.  O'Bryan,  9  Rich.  L.  (S.  Car.)  204. 

Tennessee.  —  Kelton  v.  Bevins,  Cooke  (Tenn.) 
90,  5  Am.  Dec.  670. 

Texas.  —  Griffin  v.  Chubb,  7  Tex.  603,  58 
Am.  Dec.  85;  McNeese  v.  Herring,  8  Tex.  151; 
Hitson  v.  Forrest,  12  Tex.  320;  Dempsey  v. 
State,  27  Tex.  App.  269,  11  Am.  St.  Rep.  193; 
Young  v.  Jackson,  (Tex.  Civ.  App.  1895)  29  S. 
W.  Rep.  nil;  Breneman  v.  West,  21  Tex.  Civ. 
App.  19. 

Vermont.  —  Barron  v.  Mason,  31  Vt.  189; 
Hatjie  v.  Hare,  68  Vt.  247. 

Virginia.  —  Young  v.  Gregorie,  3  Call  (Va.) 
446,  2  Am.  Dec.  556;  Marshall  v.  Bussard, 
Gilmer  (Va.)  9. 

Washington.  —  Jones  v.  Jenkins,  3  Wash.  17, 

West  Virginia.  —  Burkhart  v.  Jennings,  2 
W.  Va.  242;  Vinal  v.  Core,  18  W.  Va.  I. 

Wisconsin. —  Collins  v.  Shannon,  67  Wis.  441; 
Messman  v.  Ihlenfeldt,  89  Wis.  585. 

1.  Pierce  v.  Thompson,  6  Pick.  (Mass.)  193. 

2.  Technical  Meaning. —  Kerr  v.  Workman, 
Add.  (Pa.)  270. 

Ordinary  Sense  of  Term.  —  It  is  not  necessary, 
4  Volume  XIX. 


Malice. 


MALICIOUS  PROSECUTION.     What  Constitutes  Malice. 


Ia  an  Action  for  a  Malicious  Criminal  Prosecution  malice  may  consist,  it  has  been 
held,  of  any  motive  other  than  a  desire  to  bring  a  guilty  party  to  justice.1 

With  Reference  to  Civil  Actions  malice  has  been  said  to  be  any  improper  or 
sinister  motive  for  instituting  the  suit.* 

b.  Personal  III  Will,  Spite,  or  Hatred.  —  A  prosecution  is,  of 
course,  malicious  when  actuated  by  hostile,  angry,  or  vindictive  motives.3 
But  there  may  be  malice  to  support  an  action  although  there  is  no  feeling  of 
personal  hatred,  ill  will,  spite,  or  vindictiveness.1 

c  Prosecution  Begun  Wilfully  and  Wantonly.  —  A  prosecution 
instituted  wilfully  and  purposely,  whether  the  motive  be  to  injure  the  accused 
or  to  gain  some  advantage  to  the  prosecutor,  or  through  mere  wantonness  or 
carelessness,  if  it  be  at  the  same  time  wrong  and  unlawful  within  the  knowl- 
edge of  the  actor,  is  in  legal  contemplation  malicious.5 

d.  Fact  of  Defendant's  Belief.  —  The  defendant  may  honestly  believe 


in  an  action  for  malicious  prosecution,  to  prove 
malice  in  the  ordinary  sense  of  the  word. 
Stockley  v.  Harnidge,  3  C.  &  P.  II,  34  E.  C. 
L.  272. 

Definitions.  —  As  applied  to  a  malicious  prose- 
cution malice  has  been  defined  as  "  such  a 
stale  of  mind  as  leads  to  the  intentional  do- 
ing of  some  wrongful  act  knowing  it  to  be 
without  jusi  cause  or  legal  excuse."  Noble  v. 
White,  103  Iowa  361.  Also  as  bad  motives  or 
such  reckless  disregard  of  the  rights  of  another 
as  to  show  evil  intent.  Biering  v.  Galveston 
First  Nat.  Bank,  69  Tex.  599. 

1.  Malice — Criminal  Proceedings  —  England. 
—  Stevens  v.  Midland  Counties  R.  Co.,  2  C. 
L.  R.  1300,  10  Exch.  352,  18  Jur.  932,  23  L.  J. 
Exch.  32S. 

Canada.  —  Burgoyne  v.  Moffatt,  10N.  Bruns. 
13;  Alward  v.  Sharp,  12  N.  Bruns.  286. 

Alabama.  — Jordan  v.  Alabama  G.  S.  R.  Co., 
81  Ala.  220. 

Illinois.  —  Krug  v.  Ward,  77  111.  603. 

Texas.  —  Porter  v.  Martyn,  (Tex.  Civ.  App. 
1895)  32  S.  W.  Rep.  731. 

West  Virginia.  -  Vinal  v.  Core.  18  W.  Va.  1. 

A  Prosecution  for  the  Purpose  of  Making  an  Ex- 
ample of  the  plaintiff  for  the  benefit  of  the  pub- 
lic is  not  malicious.  Coleman  v.  Allen,  79  Ga. 
637,  11  Am.  St.  Rep.  44.9.  But  a  prosecution 
instituted  against  a  person  with  a  view  of  ter- 
rifying other  parties  from  the  commission  of 
some  prevalent  offense  is  malicious.  Stevens 
v.  Midland  Counties  R.  Co.,  2  C.  L.  R.  1300, 
10  Exch.  352.  18  Jur.  932,  23  L.  J.  Exch.  328. 

2.  Civil  Actions.  —  Foster  v.  Pitts,  63  Ark. 
387. 

Failure  to  Recover.  —  It  does  not  follow  from 
the  defendant's  failure  to  recover  in  the  civil 
action  that  it  was  instituted  with  a  view  to  vex 
and  improperly  injure  the  plaintiff.  Ray  v. 
Law,  Pet.  (C.  C.)  207. 

3.  Hostility, Anger, Vindictiveness.  —  Christian 
v.  Hanna,  58  Mo.  App.  37;  Fagnan  v.  Knox, 
40  N.  Y.  Super.  Ct.  41. 

Evidence  of  the  Existence  of  Dislike  or  111  Will 
on  th  ;  part  of  the  defendant  towards  the  plain- 
tiff is  not  of  itself  enough  to  show  legal  malice; 
but  evidence  thereof  is  competent  where  there 
is  other  evidence  of  legal  malice.  Lalor  v. 
Byrne,  51  Mo.  App.  578.  And  see  Peck  v. 
Chouteau,  91  Mo.  13S,  60  Am.  Rep.  236. 

Without  Probable  Cause.  —  Where,  however,  a 
prosecution   iz   instituted   without  probable 


cause,  from  motives  of  personal  spite  or  ill 
will,  it  will  be  deemed  malicious.  Langley  v. 
East  River  Gas  Co.,  41  N.  Y.  App.  Div.  470. 

4.  Personal  Hatred,  111  Will,  or  Spite  Unneces- 
sary—  England. — Haddrick  v.  Heslop,  12  Q. 
B.  267,  64  E.  C.  L.  267. 

United  States.  —  Johnson  v.  Ebberts,  II  Fed. 
Rep.  129;  Brewer  v.  Jacobs,  22  Fed.  Rep.  217; 
Blunk  v.  Atchison,  etc.,  R.  Co.,  38  Fed.  Rep. 
311. 

Alabama.  —  Leaird  v.  Davis,  17  Ala.  27; 
Lunsford  v.  Dietrich,  93  Ala.  565,  30  Am.  St. 
Rep.  79. 

Arkansas.  —  Foster  v,  Pitts,  63  Ark.  387; 
Hearn  v.  Coy,  (Ark.  1890)  13  S.  W.  Rep.  596. 

Illinois.  —  Harpham  v.  Whitney,  77  111.  32. 

New  York.  —  Burhans  v.  Sanford,  19  Wend. 
(N.  Y.)  417. 

Oregon.  —  Gee  v.  Culver,  13  Oregon  598. 

Virginia.  ■ — Forbes  v.  Hagman,  75  Va.  168. 

Wisconsin.  — Spear  v.  Hiles,  67  Wis.  350. 

5.  Wilfulness  and  Wantonness  —  United  States. 
—  Blunk  v.  Atchison,  etc.,  R.  Co  ,  38  Fed. 
Rep.  311. 

Alabama.  —  Leaird  v.  Davis,  17  Ala.  27; 
Lunsford  v.  Dietrich,  93  Ala.  565,  30  Am.  St. 
Rep.  79. 

Iowa.  —  See  Gale  v.  Bohanan,  73  Iowa  501. 

Kentucky. —  Ahrens,  etc.,  Mfg.  Co.  v.  Hoeher, 
(Ky.  1899)  51  S.  W.  Rep.  194.  See  also  Proctor 
Coal  Co.  v.  Moses,  (Ky.  1897)  40  S.  W.  Rep. 
681. 

Maine.  —  Pullen  v.  Glidden,  66  Me.  202. 

Massachusetts.  —  Wills  v.  Noyes,  12  Pick. 
(Mass.)  324. 

Missouri.  —  Callahan  v.  Caffarata,  39  Mo. 
136. 

Oregon.  — Gee  v.  Culver,  13  Oregon  598. 

Pennsylvania. — Travis  v.  Smith,  I  Pa.  St. 
234,  44  Am.  Dec.  125;  Kerr  v.  Workman,  Add. 
(Pa.)  270. 

Texas.  —  Glasgow  v.  Owen,  69  Tex.  167. 

See  also  Murphy  v.  Hobbs,  8  Colo.  17. 

That  a  Prosecution  Instituted  with  Knowledge 
that  It  Is  Without  Legal  Justification  Is  Malicious, 
see  Christian  v.  Hanna,  58  Mo.  App.  37. 

Proceedings  Instituted  as  Experiment.  —  Where 
it  was  shown  that  proceedings  were  instituted 
against  the  accused  as  an  experiment,  for  the 
purpose  of  finding  out  who  committed  a  par- 
ticular crime,  it  was  held  that  malice  was  suffi- 
ciently shown.  Johnson  v.  Ebberts,  11  Fed. 
Rep.  129. 
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the  truth  of  the  charge  made  by  him,  and  yet  be  actuated  by  vindictiveness, 
spite,  or  some  other  improper  motive  which  will  constitute  malice  in  law.1 
But  it  has  been  held  that  an  honest  belief  in  the  plaintiff's  guilt  on  the  part 
of  the  defendant  rebuts  the  inference  of  malice  arising  from  want  of  probable 
cause.2 

e.  Criminal  Prosecution  to  Accomplish  Private  Object  —  in  General. 
—  Where  a  criminal  prosecution  is  begun  under  circumstances  making  it 
apparent  that  the  person  instituting  it  had  some  collateral  private  purpose  in 
view,  rather  than  the  vindication  of  the  law,  legal  malice  is  shown.3  Thus, 
if  a  criminal  prosecution  is  instituted  to  compel  the  delivery  of  property,4  or 
to  coerce  the  payment  of  a  debt,5  the  proceedings  will  be  deemed  malicious 
in  law.6 

/.  Criminal  Prosecution  for  Civil  Wrong.  —  The  institution  of  a 
criminal  prosecution  by  a  party  knowing  that  only  a  civil  wrong  has  been 
committed  will  be  deemed  malicious.7 

3.  Question  of  Fact  for  Jury.  —  A  frequently  stated  general  rule  is  that 
malice  in  an  action  of  malicious  prosecution  is  a  question  of  fact  for  the  jury.8 
But  the  issue  is  not,  it  is  believed,  invariably  or  exclusively  for  the  jury, 


1.  Defendant's  Belief.  —  Hawkins  v.  Snow,  29 
Nova  Scotia  444.  Compare,  however,  Vander- 
bilt  v.  Mathis,  5  Duer  (N.  Y.)  304. 

2.  Belief  as  Rebutting  Inference  of  Malice. — 
Cecil  -j.  Clarke,  17  Md.  508;  Sparling  v.  Con- 
way, 75  Mo.  510. 

3.  Prosecution  for  Private  Purpose  —  England. 

—  Brooks  v.  Warwick,  2  Stark.  393,  3  E.  C.  L. 
459- 

Colorado.  —  Williams  v.  Kyes,  9  Colo.  App. 
220. 

Indiana.  —  Paddock  v.  Watts,  116  Ind.  146, 
9  Am.  St.  Rep.  832. 

Louisiana.  —  Grundy  v.  Crescent  News,  etc., 
Co.,  38  La.  Ann.  974. 

Maine.  —  Kimball  v.  Bates,  50  Me.  308. 

Nebraska.  —  Ross  v.  Langworthy,  13  Neb. 
492;  Peterson  v.  Reisdorph,  49  Neb.  529;  Hiatt 
v.  Kinkaid,  28  Neb.  721. 

New  York.  —  Brown  v.  Mclntyre,  43  Barb. 
(N.  Y.)  344- 

Pennsylvania.  —  Prough  v.  Entriken,  11  Pa. 
St.  81. 

Tennessee.  —  Graham  v.  Fidelity  Mut.  L. 
Assoc.,  9S  Tenn.  48. 

Texas.  —  Gabel  v.  Weisensee,  49  Tex.  131 ; 
Reed      State,  29  Tex.  App.  449. 

If  the  Private  Advantage  Is  Only  Incidental, 
malice  is  not  shown.  Thompson  v.  Beacon 
Valley  Rubber  Co.,  56  Conn.  493. 

4.  Prosecution  to  Compel  Delivery  of  Property. 

—  Brooks  v.  Warwick,  2  Stark.  393,  3  E.  C.  L. 
459:  Krug  v.  Ward,  77  111.  603;  Kimball  v. 
Bates,  50  Me.  308;  Davidoff  v.  Wheeler,  etc., 
Mfg.  Co.,  (N.  Y.  City  Ct.  Gen.  T.)  14  Misc. 
(N.  Y.)  456;  Gabel  v.  Weisensee,  49  Tex.  131; 
Porter  v.  Martyn,  (Tex.  Civ.  ADp.  1895)  32  S. 
W.  Rep.  731. 

5.  To  Coerce  Payment  of  Debt — England. — 
Melia  v.  Neate,  3  F.  &  F.  757. 

Colorado.  —  Williams  v.  Kyes,  9  Colo. 
App.  220. 

Connecticut.  —  Thompson  v.  Beacon  Valley 
Rubber  Co.,  56  Conn.  493. 

Nebraska.  —  Ross  v.  Langworthy,  13  Neb. 
492;  Tucker  v.  Cannon,  28  Neb.  196;  Peterson 
v.  Reisdorph,  49  Neb.  529. 

New  York.  —  Toomey  v.  Delaware,  etc.,  R. 
Co.,  (N.  Y.  Super.  Ct.  Gen.  T.)  4  Misc.  (N.  Y.) 


392;  Reynolds  v.  Haywood,  77  Hun  (N.  Y.) 
131. 

Tennessee.  —  Morgan  v.  Duffy,  94  Tenn.  686; 
Graham  v.  Fidelity  Mut.  L.Assoc.,  98  Tenn.  48. 

Texas.  —  Sebastian  v.  Cheney,  (Tex.  Civ. 
App.  1S93)  24  S.  W.  Rep.  970,  86  Tex.  497. 

Wisconsin.  —  Lueck  v.  Heisler,  87  Wis.  644. 

Not  Conclusive.  —  It  has  been  held  that  the 
fact  that  a  criminal  prosecution  was  begun  for 
the  purpose  of  compelling  the  payment  of  a 
debt,  while  persuasive  evidence  of  malice  on 
the  part  of  the  prosecutor,  is  not  conclusive,  if 
it  is  shown  that  the  parly  was  also  actuated  by 
a  bona  fide  desire  to  bring  the  accused  to  j  ustice 
for  the  sake  of  public  example.  Williams  v. 
Kyes,  9  Colo.  App.  220. 

6.  Nor  Will  the  Advice  cf  Counsel  Be  a  Defense 
where  the  object  of  a  criminal  prosecution  was 
to  enforce  the  payment  of  a  debt.  Neufeld  p. 
Rodeminski,  144  111.  83.  Compare  Strehlow  v. 
Pettil,  96  Wis.  22. 

But  There  May  Be  Probable  Cause  fot  a  criminal 
prosecution,  though  it  be  instituted  for  the  pur- 
pose of  collecting  a  debt.  Strehlow  v.  Pettit, 
96  Wis.  22. 

7.  Prosecution  for  Civil  Wrong.  —  Whiteford  v. 
Henlhorn,  10  Ind.  App.  97:  Noble  v.  White, 
103  Iowa  352;  Cannell  v.  Michel,  6  La.  Ann. 
577;  Matlick  v.  Crump,  62  Mo.  App.  21; 
Schmidt  v.  Weidman,  63  Pa.  St.  173. 

8.  Malice  as  Question  for  Jury  —  England.  — 
Payne  v.  Revans,  9  W.  R.  693. 

Canada.  —  St.  Denis  v.  Shoultz,  25  Ont.  App. 
131;  Wasson  v.  Taylor,  12  N.  Bruns.  102; 
Alward  v.  Sharp,  12  N.  Bruns.  286;  Reid  v. 
Maybee,  31  U.  C.  C.  P.  384. 

United  States.  —  Stewart  v.  Sonneborn,  98 
U.  S.  187;  Wheeler  v.  Nesbitt,  24  How.  (U.  S.) 
544;  Ray  v.  Law,  Pet.  (C.  C.)  207;  Munns  v. 
Dupont,  3  Wash.  (U.  S.)  31. 

California.  —  Potter  v.  Seale,  S  Cal.  217; 
Levy  v.  Brannan,  39  Cal.  485;  Ball  v.  Rawles, 
93  Cal.  222,  27  Am.  St.  Rep.  174;  Lacey  v. 
Porter,  103  Cal.  597;  Holliday  v.  Holliday,  123 
Cal.  26. 

Connecticut,  —  Smith  v.  King,  62  Conn.  515- 
Georgia.  —  Anderson  v.  Keller,  67  Ga.  58. 
And  see  Horn  v.  Sims,  92  Ga.  421. 

Illinois.  —  Hirsch  v.  Feeney,  83  111.  548. 


676 


Volume  XIX. 


Concurrence  of  Malice  and    MALICIOUS  PROSECUTION. 


Want  of  Probable  Cause. 


though  it  may  be  practically  so  where  a  finding  of  malice  in  fact  is  warranted. 
Malice  in  law,  in  actions  for  malicious  prosecution,  is  certainly  a  mixed  ques- 
tion of  law  and  fact.1 

VIII.  Necessity  for  Concurrence  of  Malice  and  Want  of  Probable  Cause. 
—  In  order  to  the  maintenance  of  an  action  for  the  malicious  prosecution 
of  a  civil  or  criminal  action,  malice  and  want  of  probable  cause  must  concur.2 
If  a  criminal  offense  has  been  committed  and   there  is  probable  cause 


Indiana.  —  Helwigv.  Beckner,  149  Ind.  131; 
Indiana  Bicycle  Co.  v.  Willis,  18  Ind.  App. 
525;  Taylor  v.  Baltimore,  etc.,  R.  Co.,  18  Ind. 
App.  692. 

Iowa. — Ritchey  v.  Davis,  11  Iowa  124; 
Hidy  v.  Murray,  101  Iowa  65. 

Kansas.  —  Wagstaff  v.  Schippel,  27  Kan.  450. 

Maryland.  —  Boyd  v.  Cross,  35  Md.  194; 
Turner  v.  Walker,  3  Gill  &  J.  (Md.)  377,  22 
Am.  Dec.  329;  Torsch  v.  Dell.  88  Md.  459. 

Massachusetts.  —  Ellis  v.  Simonds,  168  Mass. 
316. 

Minnesota.  —  Reisan  v.  Mott,  42  Minn.  49, 
18  Am.  St.  Rep.  489;  Smith  v.  Maben,  42 
Minn.  516;  Bartlett  v.  Hawley,  38  Minn.  308; 
Cole  v.  Andrews,  70  Minn.  230. 

Missouri.  —  McGarry  v.  Missouri  Pac.  R. 
Co.,  36  Mo.  App.  340;  Madick  v.  Crump,  62 
Mo.  App.  21. 

New  York.  —  Besson  v.  Southard,  10  N.  Y. 
236;  Thorp  v.  Carvalho,  (C.  PI.  Gen.  T.)  14 
Misc.  (N.  Y.)  554;  Hamilton  v.  Davey,  28  N. 
Y.  App.  Div.  457;  Costigan  v.  Metropolitan  L. 
Ins.  Co.,  (Supm.  Ct.  App.  Div.)  57  N.  Y.  Supp. 
177;  Grinnell  v.  Stewart,  32  Barb.  (N.  Y.)  544; 
Bulkeley  v.  Smith,  2  Duer  (N.  Y.)  271;  Van- 
derbilt  v.  Mathis,  5  Duer  (N.  Y.)  304;  Ames  v. 
Rathbun,  (Supm.  Ct.  Gen.  T.)  37  How.  Pr.  (N. 
Y.)  289;  Connelly  v.  McDermott,  3  Lans.  (N. 
Y.)  63. 

North  Carolina.  —  Hinson  v.  Powell,  109  N. 
Car.  534. 

Oregon.  — Gee  v.  Culver,  12  Oregon  228. 
Pennsylvania.  —  Ritter  v.  Ewing,  174  Pa.  St. 
341- 

West  Virginia.  —  Vinal  v.  Core,  18  W.  Va.  I. 

1.  See  Proctor  Coal  Co.  v.  Moses,  (Ky.  1897) 
40  S.  W.  Rep.  681;  Holliday  v.  Sterling,  62 
Mo.  321;  Sharp  e  v.  Johnston,  76  Mo.  660;  Reed 
v.  State,  29  Tex.  App.  449.  Compare  supra, 
this  title,  Probable  Cause  —  Mixed  Question  of 
Law  and  Part. 

Where  There  Is  No  Evidence  of  Malice  the  issue 
should  not  be  left  to  the  jury.  Brown  v. 
Hawkes,  (1891)  2  Q.  B.  718,  65  L.  T.  N.  S.  108, 
55  J.  P.  823. 

2.  Concurrence  of  Malice  and  Want  of  Probable 
Cause  —  England.  —  Farmer  v.  Darling,  4  Burr. 
1971;  McNellis  v.  Gartshore,  2  U.  C.  C.  P.  464; 
Turner  v.  Turner,  Gow  50;  Byne  v.  Moore, 
1  Marsh  12,  5  Taunt  187,  1  E.  C.  L.  6g-  Mus- 
gro^e  v.  Newell,  1  M.  &  W.  582;  De  Medina 
v.  Grove,  10  Q.  B.  172,  59  E.  C.  L.  172,  affirm- 
ing- 10  Q.  B.  152,  59  E.  C.  L.  152;  Horslev  v. 
Style,  4  Reports  574,  69  L.  T.  N.  S.  222;  Reed 
v.  Taylor,  4  Taunt.  616. 

Canada.  — St.  Denis  v.  Shoultz,  25  Ont.  App. 
131- 

United  States.  —  Stacey  v.  Emery,  97  U.S. 
642;  Stewart  v.  Sonneborn,  98  U.  S.  1S7;  Kemp 
v.  Brown,  43  Fed.  Rep.  391;  Burnap  v.  Albert, 
Taney  (U.  S.)  244. 

Alabama.  — Jordan  v.  Alabama  G.  S.  R.  Co., 


81  Ala.  220;  Lunsford  v.  Dietrich,  93  Ala.  565, 
30  Am.  St.  Rep.  79;  Sweeny  v.  Bienville  Water 
Supply  Co.,  121  Ala.  454. 

Arkansas.  —  Chrisman  v.  Carney,  33  Ark. 
316. 

California.  —  Potter  v.  Seale,  8  Cal.  217; 
Anderson  v.  Coleman,  53  Cal.  188;  Jones  v. 
Jones,  71  Cal.  89;  Dawson  v.  Schloss,  93  Cal. 
194. 

Connecticut.  —  Thompson  v.  Beacon  Valley 
Rubber  Co.,  56  Conn.  493. 

Delaware.  —  Wells  v.  Parsons,  3  Harr. 
(Del.)  505. 

Illinois.  —  Leidig  v.  Rawson,  2  III.  272,  29 
Am.  Dec.  354;  McBean  v.  Ritchie,  18  111.  114; 
Ames  v.  Snider,  69  111.  377;  Anderson  v. 
Friend,  85  111.  135;  Wagner  v.  Aultman,  2  111. 
App.  147;  Bishop  v.  Bell,  2  111.  App.  551;  Cox 
v.  McLean,  3  111.  App.  45;  Russell  v.  Deer,  7 
111.  App.  181;  Gardiner  v.  Mays,  24  111.  App. 
286;  Low  v.  Greenwood,  30  111.  App.  184; 
Smith  v.  Hal],  37  111.  App.  28;  Cartwright  v. 
Elliott,  45  111.  App.  458;  Epstein  v.  Berkowsky, 
64  111.  App.  498. 

Indiana.  —  Wilkinson  v.  Arnold,  ti  Ind.  45; 
Lockenour  v.  Sides,  57  Ind.  360,  26  Am.  Rep. 
58;  Smith  v.  Zent,  59  Ind.  362;  McCarthy  v. 
Kitchen,  59  Ind.  500;  McCullough  v.  Rice,  59 
Ind.  580;  Bitting  v.  Ten  Eyck,  82  Ind.  421,  42 
Am.  Rep.  505;  Paddock  v.  Watts,  116  Ind.  146, 
9  Am.  St.  Rep.  832. 

Iowa.  —  Green  v.  Cochran,  43  Iowa  544. 
Kansas. — Jackson  v.  Linnington,  47  Kan. 
396,  27  Am.  St.  Rep.  300;  Wright  v.  Hayter,  5 
Kan.  App.  638. 

Kentucky.  —  Redman  v.  Stowers,  (Ky.  1889) 
12  S.  W.  Rep.  270;  Mesker  v.  McCourt,  (Ky. 
1898)  44  S.  W.  Rep.  975;  Ahrens,  etc.,  Mfg. 
Co.  v.  Hoeher,  (Ky.  1899)  51  S.  W.  Rep.  194. 

Louisiana.  —  Grant  v.  Deuel,  3  Rob.  (La.)  17, 
38  Am.  Dec.  228;  Barthe  v.  New  Orleans,  42 
La.  Ann.  43. 

Maryland.  —  Flickinger  v.  Wagner,  46  Md. 
580. 

Massachusetts.  —  Sayles  v.  Briggs,  4  Met. 
(Mass.)  421. 

Michigan.  — Smith  v.  Austin,  49  Mich.  286. 
Minnesota.  —  Burton   v.   St.   Paul,  etc.,  R. 
Co.  33  Minn.  189. 

Missouri.  —  Riney  v.  Vanlandingham,  9  Mo. 
816;  Frissell  v.  Relfe,  9  Mo.  859;  Sharpe  v. 
Johnston,  76  Mo.  660;  Cottrell  v.  Richmond,  5 
Mo.  App.  588;  Meysenberg  v.  Engelke,  18  Mo. 
App.  346;  Christian  v.  Hanna,  58  Mo.  App.  37. 

Montana.  —  Weaver  v.  Montana  Cent.  R. 
Co.,  20  Mont.  163. 

Nebraska.  —  Turner  v.  O'Brien,  5  Neb.  544, 
11  Neb.  108:  Tucker  v.  Cannon,  32  Neb.  444; 
Hiatt  v.  Kinkaid,  28  Neb.  721;  Dreyfus  1: 
Aul,  29  Neb.  191;  Hagelund  v.  Murphy.  54 
Neb.  545. 

Ne7u  York.  —  Besson  v.  Southard,  10  N.  Y. 
236;  Goodman  v.  Stroheim,  36  N.  Y.  Super. 
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for  believing  that  the  person  accused  was  the  perpetrator,  the  prosecutor 
may  invoke  the  punitive  power  of  the  law,  although  he  may  have  a  pri- 
vate grievance  to  redress,  or  may  be  actuated  only  by  a  desire  to  injure, 
vex,  or  harass  the  plaintiff,  or  however  vindictive  or  malicious  may  be  his 
motives.1  So  lack  of  probable  cause  is  insufficient  in  the  absence  of  malice,* 
though,  as  will  be  seen,  the  existence  of  the  latter  ingredient  is  often  inferred 
from  the  lack  of  the  former.3 

IX.  Inference  of  Malice  from  Want  of  Probable  Cause  —  1.  In  General. 
—  The  statement  that  malice  maybe  inferred  from  want  of  probable  cause 
is  frequently  met.*    But  it  should  be  observed  that  the  inference  so  arising  is 


Ct.  216;  Wilson  v.  King,  39  N.  Y.  Super.  Ct. 
•284;  Brown  v.  Mclntyre,  43  Barb.  (N.  Y.)  344; 
Shafer  v.  Loucks,  58  Barb.  (N.  Y.)  426;  Miller 
v.  Milligan,  48  Barb.  (N.  Y.)  30;  Shipman  v. 
Learn,  .92  Han  (N.  Y.)  558.  And  see  Pang- 
burn  v.  Bull,  1  Wend.  (N.  Y.)  345. 

North  Carolina.  —  Plummer  v,  Gheen,  3 
Hawks  (ro  N.  Car.)  66,  14  Am.  Dec.  572;  State 
v.  Forsyth,  Tayl.  (1  N.  Car.)  21. 

North  Dakota.  —  Kolka  v.  Jones,  6  N.  Dak. 
461. 

Oregon.  —  Glaze  v.  Whitley,  5  Oregon  164. 

Pennsylvania.  —  Kirkpatrick  v.  Kirkpatrick, 
39  Pa.  St.  288;  Dietz  v.  Langfitt,  63  Pa.  St.  234; 
Mayer  v.  Walter,  64  Pa.  St.  283;  Emerson  v. 
Cochran,  ill  Pa.  St.  619;  Auer  v.  Mauser,  6 
Pa.  Super.  Ct.  618;  Fry  v.  Wolf,  8  Pa.  Super. 
Ct.  468. 

South  Carolina.  —  Willis  v.  Knox,  5  S.  Car. 
474- 

Tennessee.  —  Evans  v.  Thompson,  12  Heisk. 
(Tenn.)  534. 

Texas.  —  Kaufman  v.  Wicks,  62  Tex.  234.; 
Ramsey  v.  Arrott,  64  Tex.  323;  Dempsey  v. 
State,  27  Tex.  App.  269,  n  Am.  St.  Rep.  193. 

Vermont.  —  Carleton  v.  Taylor,  50  Vt.  220. 

Virginia.  —  Mowry  v.  Miller,  3  Leigh  (Va.) 
565,  24  Am.  Dec.  680. 

Wisconsin.  —  Messman  v.  Ihlenfeldt,  89  Wis. 
585. 

Institution  or  Continuance  of  Prosecution.  —  It 

is  not  necessary,  it  has  been  held,  that  the 
plaintiff  should  show  both  the  institution  and 
the  continuance  of  the  prosecution  of  the 
charge  to  have  been  malicious  and  without 
probable  cause,  as  it  is  sufficient  to  entitle  the 
plaintiff  to  a  recovery  if  he  proves  that  the 
prosecution  was  either  begun  or  continued 
maliciously  and  without  probable  cause.  Hil- 
brant  v.  Donaldson,  69  Mo.  App.  92. 

Attachment, —  In  an  action  for  wrongfully 
suing  out  an  attachment,  malice  and  want  of 
probable  cause  must  be  shown,  unless  in  an 
action  on  the  bond  where  damages  are  usually 
recoverable  for  the  mere  wrongful  issuing  out 
of  the  writ.  Preston  v.  Cooper,  1  Dill.  (U.  S.) 
589.  But  see  Walser  v.  Thies,  56  Mo.  89, 
wherein  it  was  declared  that  notwithstanding 
proof  of  probable  cause  for  an  attachment,  the 
action  for  damages  would  lie  if  from  bad  or 
malicious  motives  oppressive  or  vexatious  liti- 
gation was  carried  on.  This  does  not  seem  to 
have  been  an  action  on  the  bond. 

1.  Where  Probable  Cause  Exists  —  United  States. 
—  Sanders  v.  Palmer,  (C.  C.  A.)  55  Fed.  Rep. 
217;  Staunton  v.  Goshorn,  (C.  C.  A.)  94  Fed. 
Rep.  52. 

Alabama.  —  Jordan  v.  Alabama  G.  S.  R.  Co., 
Si  Ala.  220. 


Arkansas.  —  Lavender  v.  Hudgens,  32  Ark. 
763- 

California.  —  Lacey  v.  Porter,  103  Cal.  597. 

Georgia.  —  Hicks  v.  Brantley,  102  Ga.  264. 

Illinois.  —  McBean  v.  Ritchie,  18  111.  114; 
Leyenberger  v.  Paul,  12  111.  App.  635. 

Maryland.  —  Flickinger  v.  Wagner,  46  Md. 
580. 

North  Dakota.  —  Kolka  v.  Jones,  6  N.  Dak. 
461. 

Pennsylvania. — Travis  v.  Smith,  I  Pa  St. 
234,  44  Am.  Dec.  125. 

Texas.  —  Johnson  v.  State,  32  Tex.  Crim.  58. 
Wisconsin.  — Murphy  v.  Martin,  58  Wis.  276. 

2.  Where  There  Is  No  Malice.  —  Leaird  v. 
Davis,  17  Ala.  27;  Leidig  v.  Rawson,  2  111.  272, 
29  Am.  Dec.  354;  Wilkinson  v.  Arnold,  11 
Ind.  45. 

3.  See  infra,  the  next  section  of  this  title, 

4.  Inference  of  Malice  —  England.  —  Mitchell 
v.  Jenkins,  2  N.  &  M.  301,  5  B.  &  Ad.  588,  27 
E.  C.  L.  131;  Brown  v.  Hawkes,  (1891)  2  Q.  B. 
718,  65  L.  T.  N.  S.  108,  55  J.  P.  823.  And  see 
Weston  v.  Beeman,  27  L.  J.  Exch.  57. 

Canada.  —  Winfield  v.  Kean,  1  Ont.  193; 
Burgoyne  v.  Moffatt,  10  N.  Bruns.  13. 

United  States.  —  Stewart  v.  Sonneborn,  98  U. 
S.  187;  Reisterer  v.  Lee  Sum,  (C.  C.  A.)  94 
Fed.  Rep.  343;  Wheeler  v.  Nesbitt,  24  How. 
(U.  S.)  544;  Burnap  v.  Albert,  Taney  (U.  S.) 
244;  Sonneborn  v.  Stewart,  2  Woods  (U.  S.) 
599;  Blunt  v.  Little,  3  Mason  (U.  S.)  102. 

Alabama.  — Jordan  v.  Alabama  G.  S.  R.  Co., 
81  Ala.  220;  Bennett  v.  Black,  1  Stew.  (Ala.) 
39;  Lunsford  v.  Dietrich,  93  Ala.  565,  30  Am. 
St.  Rep.  79. 

Arkansas.  —  Sexton  v.  Brock,  15  Ark.  345; 
Foster  v.  Pitts,  63  Ark.  387. 

California.  —  Potter  v.  Seale,  8  Cal.  217; 
Levy  v.  Brannan,  39  Cal.  485;  Harkrader  v. 
Moore,  44  Cal.  144. 

Colorado.  —  Murphy  v.  Hobbs,  7  Colo.  541, 
49  Am.  Rep.  366. 

Connecticut. — Stone  v.  Stevens,  12  Conn. 
219,  30  Am.  Dec.  611;  Thompson  v.  Beacon 
Valley  Rubber  Co.,  56  Conn.  493;  Smith  v. 
King,  62  Conn.  515. 

Delaware.  —  Wells  v  Parsons,  3  Harr.  (Del.) 

505- 

Georgia.  —  Stapp  v.  Partlow,  Dudley  (Ga.) 
176;  Southwestern  R.  Co.  v.  Mitchell,  80  Ga. 
438. 

Illinois.—  McBean  v.  Ritchie,  18  111.  114; 
Ames  v.  Snider,  69  111.  376;  Roy  v.  Goings, 
112  111.  656. 

Indiana.  —  Olivers.  Pate,  43  Ind.  132;  Carey 
v.  Sheets,  67  Ind.  375;  Bitting  v.  Ten  Eyck,  S2 
Ind.  421,  42  Am.  Rep.  505;  Heap  v.  Parrish, 
104  Ind.  36;  Paddock  v.  Watts,  116  Ind.  146, 
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Want  of  Probable  Cause. 


not  one  of  law,  nor  a  necessary  or  conclusive  presumption,  but  is  merely  a 
presumption  of  fact,  which  the  jury  may  or  may  not  indulge.1 


9  Am.  St.  Rep.  832;  Newell  v.  Downs,  8  Blackf. 
(Ind.)  523. 

Iowa.  —  Paukett  v.  Livermore,  5  Iowa  277; 
Parker  v.  Parker,  102  Iowa  500. 

Kentucky.  —  Carrico  v.  Meldrum,  1  A.  K. 
Marsh.  (Ky.)  224;  Garrard  v.  Willet,  4  J.  J. 
Marsh.  (Ky.)  628;  Wood  v.  Weir,  5  B.  Mon. 
(Ky.)  544;  Fullenwider  v.  McWilliams,  7  Bush 
(Ky.)  389. 

Louisiana.  —  York  v.  Chilton,  4  La.  Ann. 
377;  Cannell  v.  Michel,  6  La.  Ann.  577;  Hall 
v.  Acklen,  9  La.  Ann.  219;  Blass  v.  Gregor,  15 
La.  Ann.  421;  Hayes  v.  Hayman,  20  La.  Ann. 
336;  Block  v.  Meyers,  33  La.  Ann.  776;  Brown 
v.  Vittur,  47  La.  Ann.  607;  Grant  v.  Deuel,  3 
Rob.  (La.)  17,  38  Am.  Dec.  228. 

Maine.  —  Merriam  v.  Mitchell,  13  Me.  439, 
29  Am.  Dec.  514. 

Maryland.  —  Straus  v.  Young,  36  Md.  246; 
Cooper  v.  Utterbach,  37  Md.  283;  McWilliams 
v.  Hoban,  42  Md.  56;  Turner  v.  Walker,  3  Gill 
&  J.  (Md.)  377,  22  Am.  Dec.  329. 

Massachusetts. —  Bobsin  v.  Kingsbury,  138 
Mass.  538. 

Michigan.  — Carson  v.  Edgeworth,  43  Mich. 
241. 

Minnesota.  — Smith  v.  Maben,42  Minn.  516; 
Olson  v.  Tvete,  46  Minn.  225;  Cole  v.  Andrews, 
70  Minn.  230. 

Missouri.  —  Hickam  v.  Griffin,  6  Mo.  37,  34 
Ar.  Dec.  124;  Sharpe  v.  Johnston,  59  Mo. 
557,  76  Mo.  660;  Holliday  v.  Sterling,  62  Mo. 
321;  Walser  v.  Thies,  56  Mo.  89;  McGarry  v. 
Missouri  Pac.  R.  Co.,  36  Mo.  App.  340;  Smith 
v.  Burrus,  106  Mo.  94,  27  Am.  St.  Rep.  329. 

Nevada.  —  Cassinelli  v.  Cassinelli,  24  Nev. 
182;  McNamee  v.  Nesbitt,  24  Nev.  400. 

New  York. — Griffin  v.  Keeney,  27  N.  Y. 
App.  Div.  492;  Brounstein  v.  Wile,  (Supm.  Ct. 
Gen.  T.)  20  N.  Y.  Supp.  204,  65  Hun  (N.  Y.) 
623;  Langley  v.  East  River  Gas  Co.,  41  N.  Y. 
App.  Div.  470;  Grinnell  v.  Stewart,  32  Barb. 
(N.  Y.)  544;  Brown  v.  McBride,  (Supm.  Ct. 
Tr.  T.)  24  Misc.  (N.  Y.)  235;  Garrison  v. 
Pearce,  3  E.  D.  Smith  (N.  Y.)  255;  Lawyer  v. 
Loomis,  3  Thomp.  &  C.  (N.  Y.)  393;  Murray 
v.  Long,  r  Wend.  (N.  Y.)  140;  Pangburn  v. 
Bull,  t  Wend.  (N.  Y.)  345;  Burhans  v.  San- 
ford,  19  Wend.  (N.  Y.)  417. 

North  Carolina.  —  Hinson  v.  Powell,  109 
N.  Car.  534;  Watt  v.  Greenlee,  2  Hawks 
(9  N.  Car.)  186;  Brooks  v.  Jones,  11  Ired.  L. 
(33  N.  Car.)  260. 

North  Dakota.  —  Kolka  v.  Jones,  6  N.  Dak. 
461. 

Pennsylvania.  —  Beach  v.  Wheeler,  24  Pa. 
St.  212;  Gyles  v.  Jefferis,  5  Pa.  Dist.  129; 
Auer  v.  Mauser,  6  Pa.  Super.  Ct.  618;  Craw- 
ford v.  Ryan,  (Pa.  1887)  7  Atl.  Rep.  745. 

Rhode  Island.  —  Mowry  v.  Whipple,  8  R.  I. 
360. 

South  Carolina.  —  Hogg  v.  Pinckney,  16  S. 
Car.  387;  Stoddard  v.  Roland,  31  S.  Car.  342; 
Bell  v.  Graham,  1  Nott  &  M.  (S.  Car.)  278,  9 
Am.  Dec.  687;  Campbell  v.  O'Bryan,  9  Rich. 
L.  (S.  Car.)  206. 

South  Dakota.  —  Wuest  v.  American  Tobacco 
Co.,  10  S.  Dak.  394. 

Tennessee.  —  Hall  v.  Hawking,  5  Humph. 
(Tenn.)  357. 


Texas. — Griffin  v.  Chubb,  7  Tex.  603,  58 
Am.  Dec.  85;  Stansell  v.  Cleveland,  64  Tex. 
660;  Gulf,  etc.,  R.  Co.  v.  James,  73  Tex.  12; 
Biering  v.  Galveston  First  Nat.  Bank,  6g  Tex. 
599;  San  Antonio,  etc.,  R.  Co.  v.  Griffin,  20 
Tex.  Civ.  App.  91. 

Virginia.  —  Forbes  v.  Hagman,  75  Va.  168. 

West  Virginia.  —  Vinal  v.  Core,  18  W.  Va.  1. 

Wisconsin.  — Spear  v.  Hiles,  67  Wis.  350. 

Malice  Reasonable  Inference.  —  When  a  want 
of  probable  cause  is  shown,  some  motive  for 
the  prosecution  must  be  supposed  to  have 
existed,  and  in  such  case  none  but  a  malicious 
motive  can  reasonably  be  inferred.  McBean 
v.  Ritchie,  18  111.  114. 

1.  Presumption  One  of  Fact  —  England.  — 
Mitchell  v.  Jenkins,  2  N.  &  M.  301,  5  B.  &  Ad. 
588,  27  E.  C.  L.  131;  Brown  v.  Hawkes,  (1891) 
2  Q.  B.  718,  65  L.  T.  N.  S.  108,  55  J.  P.  823; 
Bristow  v.  Heywood,  1  Stark.  48,  4  Campb. 
213. 

Canada.  —  Burgoyne  v.  Moffatt,  10  N.  Bi  uns. 
13;  Winfield  v.  Kean,  1  Ont.  193. 

United  Slates.  —  Burnap  v.  Albert,  Taney 
(U.  S.)  244. 

Alabama.  —  Ewing  v.  Sanford,  19  Ala.  605; 
Jordan  v.  Alabama  G.  S.  R.  Co.,  8i  Ala.  220; 
Lunsford  v.  Dietrich,  86  Ala.  250,  11  Am.  St. 
Rep.  37;  O'Neal  v.  McKinna,  116  Ala.  606. 

California.  —  Levy  v.  Brannan,  39  Cal.  485; 
Harkrader  v.  Mooie,  44  Cal.  144. 

Connecticut.  —  Stone  v  Stevens,  12  Conn. 
219,  30  Am.  Dec.  611. 

Illinois.  —  Hirschi  v.  Mettelman,  7  111.  App. 
112  Comisky  v.  Breen,  7  111.  App.  369;  Cart- 
wright  v.  Elliott,  45  111.  App.  458;  Harpham  v 
Whitney,  77  111.  32. 

Indiana.  — Wilkinson  v.  Arnold,  11  Ind.  45; 
Oliver  v.  Pate,  43  Ind.  132;  Strickler  v.  Greer, 
95  Ind.  596;  Helvig  v.  Beckner,  149  Ind.  131. 
See  also  Carey  v.  Sheets,  67  Ind.  375. 

Iowa.  —  Parker  v.  Parker,  102  Iowa  500. 

Kansas.  —  Wright  v.  Hayter,  5  Kan.  App. 
638. 

Louisiana.  —  Hall  v.  Acklen,  9  La.  Ann.  219; 
Blass  v.  Gregor,  15  La.  Ann.  421. 

Maryland.  —  Boyd  v.  Cross,  35  Md.  194; 
Cooper  v.  Utterbach,  37  Md.  283;  Turner  v. 
Walker,  3  Gill  &  J.  (Md.)  377,  22  Am.  Dec.  329; 
Johns  v.  Marsh,  52  Md.  323. 

Minnesota.  —  Smith  v.  Maben,  42  Minn. 
516. 

Missowi.  —  Sharpe  v.  Johnston,  59  Mo.  557, 
76  Mo.  660;  Vansickle  v.  Brown,  68  Mo.  627; 
Christian  v.  Hanna,  58  Mo.  App.  37;  Fugate 
v.  Millar,  109  Mo.  281. 

Nebraska. — Tucker  v.  Cannon,  32  Neb. 
444. 

New  York.  —  Brown  v.  McBride,  (Supm. 
Ct.  Tr.  T.)  24  Misc.  (N  Y.)  235;  Kingsbury 
v.  Garden,  45  N.  Y.  Super.  Ct.  224;  Vanderbilt 
v.  Mathis,  5  Duer  (N.  Y.)  304. 

North  Carolina.  —  McGovvan  v.  McGowan, 
122  N.  Car.  145. 

Tennessee.  —  Greer  v.  Whitfield,  4  Lea 
(Tenn.)  85. 

Texas.  —  Gimbel  v.  Gomprecht,  (Tex.  Civ. 
App.  1896)  36  S.  W.  Rep.  781. 

Vermont.  —  Closson  v.  Staples,  42  Vt.  209,  I 
Am.  Rep.  316. 
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2.  Inference  from  Total  Want  of  Cause.  —  It  has  been  held,  however,  that  a 
legal  inference  of  malice  arises  in  cases  where  the  prosecution  is  shown  to 
have  been  instituted,  not  only  without  probable  cause,  but  with  an  entire 
absence  of  cause,  as  where  the  charge  made  is  knowingly  and  wilfully  false.1 

X.  Inference  of  Want  of  Probable  Cause  from  Malice.  —  Although,  as 
has  bsen  seen,  malice  may  be  inferred  from  a  want  of  probable  cause,  the 
converse  is  not  true,  that  is,  a  want  of  probable  cause  is  neither  a  presump- 
tion of  law  nor  one  of  fact  from  malice.3 

XI.  Termination  of  Prosecution  —  1.  General  Rule.  —  It  is,  in  general, 
essential  to  the  maintenance  of  an  action  for  the  malicious  prosecution  of 
either  a  criminal  or  a  civil  action  that  a  legal  termination  of  the  proceedings 
complained  of  should  be  shown.3 

ray  v.  Long,  i  Wend.  (N.  Y.)  140;  Pangburn 
v.  Bull,  1  Wend.  (N.  Y.)  345. 

North  Carolina.  —  Bell  v.  Pearcy,  5  Ired.  L. 
(27  N.  Car.)  83. 

Pennsylvania.  —  Auer  v.  Mauser,  6  Pa. 
Super.  Ct.  618. 

South  Carolina. — Stoddard  v.  Roland,  31  S. 
Car.  342;  Horn  v.  Boon,  3  Strobh.  L.  (S.  Car.) 
307- 

Tennessee.  —  Hall  v.  Hawkins,  5  Humph. 
(Tenn.)  357. 

Texas.  —  Griffin  v.  Chubb,  7  Tex.  603,  58 
Am.  Dec.  85. 

West  Virginia.  —  Vina)  v.  Core,  18  W.  Va.  1. 
Where  Express  Malice  Has  Been  Proven,  it  has 
been  said,  though  there  must  be  some  positive 
evidence  to  show  that  the  prosecution  was 
groundless,  slight  evidence  will  be  sufficient. 
Grant  v.  Deuel.  3  Rob.  (La.)  17,  38  Am.  Dec. 
228. 

3.  Legal  Termination  of  Proceedings  —  Eng- 
land. —  Metropolitan  Bank  v.  Pooley,  10  App. 
Cas.  210,  54  L.  J.  Q.  B.  449,  53  L.  T.  N.  S.  163, 
33  W.  R.  709,  49  J.  P.  756;  Whitworth  v.  Hall, 

2  B.  &  Ad.  695,  22  E.  C.  L.  173;  Fisher  v. 
Bristow,  1  Dougl.  215;  Castrique  v.  Behrens, 

3  El.  &  El.  709,  107  E.  C.  L.  709,  30  L.  J.  Q. 
B.  163,  7  Jur.  N.  S.  1028;  Combe  v.  Capron,  1 
M.  &  Rob.  398;  Bristow  v.  Heywood,  1  Staik. 
48,  2  E.  C.  L.  29,  4  Campb.  213;  Morgan  v. 
Hughes,  2  T.  R.  225;  Parton  v.  Hill,  12  W.  R. 
753,  10  L.  T.  N.  S.  414. 

Canada.  —  McPhelim  v.  Weldon,  10  N. 
Bruns.  358;  Wasson  v.  Taylor,  12  N.  Bruns. 
102;  Wilcox  v.  Burnside,  5  U.  C.  Q.  B.  O.  S. 
525;  Manning  v.  Rossin,  3  U.  C.  C.  P.  S9; 
Bishop  v.  Martin,  14  U.  C.  Q.  B.  416;  Sinclair 
v.  Haynes,  16  U.  C.  Q.  B.  247. 

United  States.  —  Thompson  v.  Gatlin,  58  Fed. 
Rep.  534,  19  U.  S.  App,  157;  Davis  v.  Johnson, 
(C.  C.  A.)  101  Fed.  Rep.  955;  Barrell  v.  Simon- 
ton,  2  Cranch  (C.  C.)  657. 

Alabama.  —  Cotton  v.  Wilson,  Minor  (Ala.) 
203;  Rea  v.  Lewis,  Minor  (Ala.)  382. 

Arkansas.  —  Haglin  v.  Apple,  65  Ark.  274. 
California.  —  Holliday    v.    Hollidav,  123 
Cal.  26. 

Colorado.  —  Struby-Estabrook  Mercantile  Co. 
v.  Kyes,  9  Colo.  App.  190. 

Connecticut.  —  Monroe  v.  Maples,  I  Root 
(Conn.)  553. 

Delaware.  —  Wells  v.  Parsons,  3  Harr.  (Del.) 
505. 

Georgia.  —  Hyrield  v.  Bass  Furnace  Co.,  89 
Ga.  827;    McDaniel  v.  Nelms,  96   Ga.  366; 
Horn  v.  Sims,  92  Ga.  421. 
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1.  Entire  Absence  of  Cause  —  England.  — 
Turner  v.  Turner,  Gow  50;  Musgrove  v. 
Newell,  r  M.  &  W.  582. 

Canada.  —  Deniss  v.  Glass,  17  L.  C.  Rep. 
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United  States.  —  Wheeler  v.  Nesbitt,  24  How. 
(IT.  S.)  544. 

Illinois.  —  Montross  v.  Bradsby,  68  111.  185. 

Iowa.  —  Noble  v.  White,  103  Iowa  352. 

Louisiana.  —  Decoux  v.  Lieux,  33  La.  Ann. 
392;  Gann  v.  Varnado,  51  La.  Ann.  370. 

Nebraska.  — Casebeer  v.  Rice,  iS  Neb.  203. 

New  York.  —  Manasha  v.  Royal  Ben.  Soc, 
(Supm.  Ct.  App.  T.)  2t  Misc.  (N.  Y.)  474; 
Wanser  v.  Wyckoff,  9  Hun  (N.  Y.)  178;  Dorend- 
inger  v.  Tschechtelin,  12  Daly(N.  Y.)34;  Van- 
derbilt  v.  Mathis,  5  Duer  (M.  Y.)  304.;  Davidoff 
v.  Wheeler,  etc.,  Mfg.  Co.,  (N.  Y.  City  Ct.  Gen. 
T.)  14  Misc  (N.  Y.)  456. 

Pennsylvania.  —  Prcugh  v.  Entriken,  11  Pa. 
St.  81. 

Presumption  as  to  Party's  Knowledge.  —  It  has 

been  held  that  where  there  is  a  total  want  of 
cause  for  believing  that  the  plaintiff  in  a  civil 
suit  had  a  cause  of  action,  the  jury  may  infer 
the  parly's  knowledge  that  he  had  no  cause. 
Ives  v.  Bartholomew,  9  Conn.  309. 

2.  Inference  of  Want  of  Probable  Cause  —  Eng. 
land.  —  Musgrove  v.  Newell,  1  M.  &  W.  582. 

United  States.  —  Stewart  v.  Sonneborn,  98  U. 
S.  187;  Munns  v.  Dupont,  3  Wash.  (U.  S.)  32. 

Alabama.  — Jordan  v.  Alabama  G.  S.  R.  Co., 
81  Ala.  220. 

Arkansas.  —  Foster  v.  Pitts,  63  Ark.  387. 

California.  —  Potter  v.  Seale,  8  Cal.  217. 

Georgia.  —  Coleman  v.  Allen,  79  Ga.  637,  11 
Am.  St.  Rep.  449;  Marable  v.  Mayer,  78  Ga. 
710. 

Illinois.  —  Mitchinson  v.  Cross,  58  111.  366; 
Ames  v.  Snider,  69  111.  376. 

Indiana.  —  Bitting  v.  Ten  Eyck,  82  Ind.  421, 
42  Am.  Rep.  505. 

Kentucky.  —  Frowman  v.  Smith,  Litt.  Sel. 
Cas.  (Ky.)  7,  12  Am.  Dec.  265;  Wood  v.  Weir, 
5  B.  Mon.  (Ky.)  544:  Lancaster  v.  McKay, 
(Ky.  1898)  45  S.  W.  Rep.  887. 

Maryland.  —  Boyd  v.  Cross,  35  Md.  194. 

Missouri.  —  Casperson  v.  Sproule,  39  Mo.  39; 
Callahan  v.  Caffarata,  39  Mo.  136;  Sharpe  v. 
Johnston,  76  Mo.  660;  Christian  v.  Hanna,  58 
Mo.  App.  37. 

Nebraska.  —  Tucker  v.  Cannon,  32  Neb.  444. 

New  York.  —  Besson  v.  Southard,  10  N.  Y. 
236;  Goodman  v.  Stroheim,  36  N.  Y.  Super. 
Ct.  216;  Foshay  v.  Ferguson,  2  Den.  (N.  Y.) 
617;  Given  v.  Webb,  7  Robt.  (N.  Y.)  65;  Mur- 
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2.  Requisites  as  to  Finality —  a.  In  General.  —  It  is  not  easy  to  lay  down 
in  a  few  words  any  general  rule  that  will  satisfactory  state  when  proceedings 
may  be  regarded  as  terminated  for  the  purposes  of  an  action  of  malicious 
prosecution.  It  may  be  briefly  said,  however,  that  a  prosecution  may  be 
regarded  as  terminated  when  it  has  been  disposed  of  in  such  a  manner  that  it 
cannot  be  revived,  so  that  the  prosecutor,  if  he  intends  to  proceed  further, 
must  institute  proceedings  de  novo.1 


Illinois.  — Feazle  v.  Simpson,  2  111.  30;  Mc- 
Bean  v.  Ritchie,  18  111.  114;  Walker  v.  Martin, 
43  111.  508;  Blalock  v.  Randall,  76  111.  224; 
Rothschild  v.  Meyer,  18  111.  App.  284;  Liquid 
Carbonic  Acid  Mfg.  Co.  v.  Convert,  82  111. 
App.  39. 

Indiana. — Steel  v.  Williams,  18  Ind.  161; 
Stancliff  v.  Palmeter,  18  Ind.  321;  Gorrell  v. 
Snow,  31  Ind.  215;  Carey  v.  Sheets,  67  Ind. 
375;  Bitting  v.  Ten  Eyck,  82  Ind.  421,  42  Am. 
Rep.  505;  Indiana  Bicycle  Co.  v.  Willis,  18 
Ind  App.  525;  Stark  v.  Bindley,  152  Ind.  182. 

Iowa.  —  Olson  v.  Neal,  63  Iowa  214;  Noble 
v.  White,  103  Iowa  352. 

Kansas.  —  Gillespie  W.Hudson,  11  Kan.  163; 
Marbourg  v.  Smith,  n  Kan.  554;  Sweeney  v. 
Perney,  40  Kan.  102. 

Kentucky.  —  Wood  v.  Laycock,  3  Met.  (Ky.) 
194;  Cole  v.  Hanks,  3  T.  B.  Mon.  (Ky.)  208; 
Spring  v.  Besore,  12  B.  Mon.  (Ky.)  551. 

Louisiana.  —  Burkett  v.  Lanata,  15  La.  Ann. 
337;  Blass  v.  Gregor,  15  La.  Ann.  421;  Lawler 
v.  Levy,  33  La.  Ann.  220;  Davis  v.  Stuart,  47 
La.  Ann.  378;  Brown  v.  Vittur,  47  La.  Ann. 
607. 

Maine.  — Severance  v.  Judkins,  73  Me.  376. 

Maryland.  —  Boyd  v.  Cross,  35  Md.  197;  Mc- 
Williams  v.  Hoban,  42  Md.  56;  Medcalf  v. 
Brooklyn  L.  Ins.  Co.,  45  Md.  204;  McNamee 
v.  Minke,  49  Md.  122;  Hyde  v.  Greuch,  62  Md. 
577;  Turner  v.  Walker,  3  Gill  &  J.  (Md.)  377, 
22  Am.  Dec.  329;  Clements  v.  McCracken, 
(Md.  iSgo)  20  Atl.  Rep.  184;  Hergenrather  v. 
Spielman,  (Md.  1891)  22  Atl.  Rep.  1106. 

Massachusetts.  —  O'Brien  v.  Barry,  106  Mass. 
300,  8  Am.  Rep.  329;  Hamilburgh  v.  Shepard, 
119  Mass.  30;  Bacon  v.  Towne,  4  Cush.  (Mass.) 
217. 

Minnesota.  —  Rossiter  v.  Minnesota  Bradner- 
Smith  Paper  Co.,  37  Minn.  296. 

Missouri.  —  Sharpe  v.  Johnston,  76  Mo.  660; 
Barrett  v.  Chouteau,  94  Mo.  13;  Hilbrant  v. 
Donaldson,  69  Mo.  App.  92. 

Nebraska.  —  See  Obernalte  v.  Johnson,  36 
Neb.  772. 

New  Hampshire.  —  Davis  v.  Clough,  8  N.  H. 
157. 

New  Jersey.  ~  Hains  v.  El  well,  3  N.  J.  L.  411 ; 
Apgar  v.  Woolston,  43  N.  J.  L.  Sn\  Lowe  v. 
Wartman,  47  N.  J.  L.  413. 

New  York.  —  Ingram  v.  Root,  51  Hun  (N. 
Y.)  238;  Hinds  v.  Parker,  11  N.  Y.  App.  Div. 
329;  Thomason  v.  Demotte,  (N.  Y.  Super.  Ct. 
Spec.  T.)  9  Abb.  Pr.  (N.  Y.)  242,  18  How.  Pr. 
(N.  Y.)  529;  Bacon  v.  Townsend,  6  Barb.  (N. 
Y.)  426;  Ames  v.  Rathbun,  (Supm.  Ct.  Gen. 
T.)  37  How.  Pr.  (N.  Y.)  289;  Thompson  v. 
Lumley,  (C.  PI.  Gen.  T.)  50  How.  Pr.  (N.  Y.) 
105. 

North  Carolina  —  Hatch  v.  Cohen,  84  N. 
Car.  602,  37  Am.  Rep.  630;  Johnson  v.  Finch, 
93  N.  Car.  205;  Sneeden  v.  Harris,  109  N.  Car. 
349".  Williams  v.  Woodhouse,  3  Dev.  L.  (14  N. 
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Car.)  257;  Watt  v.  Greenlee,  2  Hawks  (9  N. 
Car.)  186;  Hardin  v.  Borders,  r  Ired.  L.  (23 
N.  Car.)  143;  Howell  v.  Edwards,  8  Ired.  L. 
(30  N.  Car.)  516;  Hewit  v.  Wooten,  7  Jones  L. 
(52  N.  Car.)  182;  Murray  v.  Lackey,  2  Murph. 
(6  N.  Car.)  368. 

Ohio.  —  Fort  man  v.  Rottier,  8  Ohio  St.  548,  72 
Am.  Dec.  606;  Anderson  v.  Buchanan,  Wright 
(Ohio)  725;  Douglas  v.  Allen,  56  Ohio  St.  156. 

Pennsylvania.  —  Stewart  v.  Thompson,  51 
Pa.  St.  158.  See  also  Mayer  z/.'Walter,  64  Pa. 
St.  283. 

South  Carolina.  —  Law  v.  Franks,  Cheves  L. 
(S.  Car.)  9;  Teague  ».  Wilks,  3  McCord  L.  (S. 
Car.)  461;  Heyward  v.  Cuthbert,  4  McCord  L. 
(S.  Car.)  354;  Smith  v.  Shackleford,  1  Nott  & 
M.  (S.  Car.)  36;  O'Driscoll  v.  M'Burney.  2 
Nott  &  M.  (S.  Car.)  54;  Thomas  v.  De  Graffen- 
reid,  2  Nott  &  M.  (S.  Car.)  143;  Sitlen  v.  Farr, 
Rice  L.  (S.  Car.)  303;  Taylor  v.  Dominick,  36 
S.  Car.  368;  Tisdale  v.  Kingman,  34  S.  Car. 
326. 

Texas.  —  Griffin  v.  Chubb,  7  Tex.  603,  58 
Am.  Dec.  85;  Dempsey  v.  State,  27  Tex.  App. 
269,  11  Am.  St.  Rep.  193;  Hurlbut  v.  Boaz,  4 
Tex.  Civ.  App.  371;  Glasgow  v.  Owen,  69  Tex. 
167;  Von  Koehring  v.  Witte,  15  Tex.  Civ.  App. 
646. 

Virginia.  —  Movvry  v.  Miller,  3  Leigh  (Va.) 
561,  24  Am.  Dec.  680. 

West  Virginia.  —  Vinal  v.  Core,  18  W.  Va.  r. 

Wisconsin.  —  Pratt  v.  Page,  18  Wis.  337; 
Suiton  v.  McConnell,  46  Wis.  269. 

Rule  Applies  though  Prosecution  in  Another 
State  or  Foreign  Country.  —  Castrique  v.  Beh 
rens,  3  El.  &  El.  709,  107  E.  C.  L.  709,  30  L.  I. 
Q.  B.  163,  7  Jur.  N.  S.  1028;  Pratt  v.  Page,  18 
Wis.  337. 

Imprisonment  After  Payment  of  Debt.  —  An  ac- 
tion will  not  lie  for  maliciously  and  without 
probable  cause  detaining  the  plaintiff  in  prison 
after  payment  of  the  debt  for  which  he  was 
arrested,  unless  a  legal  determination  of  the 
suit  is  shown  or  the  plaintiff's  discharge  had 
been  ordered  by  the  court.  McPhelim  v. 
Weldon,  10  N.  Bruns.  358. 

1.  Criterion  as  to  Finality.  —  Casebeer  v.  Dra- 
hoble,  13  Neb.  465;  Casebeer  v.  Rice,  18  Neb. 
203;  Apgar  v.  Woolston,  43  N.  J.  L.  57;  Clark 
v.  Cleveland,  6  Hill  (N.  Y.)  344. 

That  the  Quashal  of  the  Indictment  and  the  Dis- 
charge of  the  Party  constitute  a  sufficient  termi- 
nation, see  Lytton  v.  Baird,  95  Ind.  349. 

A  Mere  Interlocutory  Order  discharging  an  in- 
junction is  not  such  a  final  termination  of  the 
proceedings  as  is  a  necessary  prerequisite  for 
malicious  prosecution.  But  a  different  rule 
applies  where,  by  statute,  an  interlocutory 
order  is  declared  final,  as  in  the  case  of  an 
order  discharging  an  attachment.  Wood  v. 
Laycock,  3  Met.  (Ky.)  192. 

The  Failure  to  Apply  for  a  Continuance  of  a 
Peace  Recognizance  temporarily  granted  is  evi- 
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b.  Discharge  by  Examining  Magistrate.  —  A  discharge  by  an  exam- 
ining magistrate  is  a  sufficient  termination  of  the  proceedings  to  support  an 
action  for  malicious  prosecution,1  unless  the  prosecutor,  with  due  diligence, 
follows  up  the  prosecution,  and  carries  it  on  in  a  court  having  jurisdiction  to 
try  the  case  upon  its  merits.8 

c.  Refusal  of  Grand  Jury  to  Indict.  —  A  failure  or  refusal  of  the 
grand  jury  to  indict,  followed  by  the  discharge  of  the  accused,  is  in  general  a 
sufficient  termination  of  the  proceedings,3  though  in  the  absence  of  any 
formal  order  of  discharge.4  But  a  mere  failure  of  the  grand  jury  to  act,  the 
proceedings  having  been  continued  from  one  session  to  another,  is  not  a  suffi- 
cient termination.5 

d.  Discharge  on  Habeas  Corpus.  —  It  has  been  held  that  a  discharge 
on  habeas  corpus  is  not  alone  such  a  termination  of  the  proceedings  as  will 
warrant  the  institution  of  an  action  of  malicious  prosecution.6  unless  the 
grand  jury  has  met,  and  the  case  has  been  presented  and  ignored,  or  further 
proceedings  have  been  abandoned.7  Other  authorities,  however,  have  held  a 
discharge  on  habeas  corpus  sufficient.8 

e.  Termination  by  Nolle  Prosequi.  —  It  has  been  held  that  when  th 
prosecution  has  been  terminated  by  a  nolle  prosequi,  and  the  defendant  therein 
has  been  discharged,  an  action  for  malicious  prosecution  may  be  maintained.9 


dence  that  the  prosecution  is  at  an  end.  Pharis 
v.  Lambert,  I  Sneed  (Tenn.)  228. 

Reversal  of  Judgment  with  Mandate  to  Lower 
Court  Not  Final.  —  Spring  v.  Besore,  12  B.  Mon. 
(Ky  )  551. 

Discharge  from  Imprisonment.  —  The  prosecu- 
tion must  have  been  terminated.  A  mere  dis- 
charge from  imprisonment  is  insufficient. 
Morgan  v.  Hughes,  2  T.  R.  225. 

Termination  by  Rule  of  Court.  —  An  action 
may  be  brought  to  recover  damages  for  a 
malicious  arrest  where  the  suit  is  lerminated 
by  a  rule  of  court.  Brook  v.  Carpenter,  3 
Bing.  297,  11  E.  C.  L.  10S,  11  Moo.  59. 

1.  Discharge  by  Examining  Magistrate  —  Dis- 
trict of  Columbia.  —  Costello  v.  Knight,  4 
Mackey  (D.  C.)  65. 

Georgia.  —  Hartshorn  v.  Smith,  104  Ga.  235. 

Indiana.  —  Indiana  Bicycle  Co.  v.  Willis,  18 
Ind.  App.  525. 

Massachusetts.  —  Moyle  v.  Drake,  141  Mass. 
238;  Sayles  v.  Briggs,  4  Met.  (Mass.)  421. 

Nebraska.  —  Dreyfus  v.  Aul,  29  Neb.  igi. 

New  Jersey.  —  Rider  v.  Kite,  61  N.  J.  L.  8. 

New  York.  —  Robbins  v.  Robbins,  133  N.  Y. 
597;  Scholl  v.  Schnebel,  (Brooklyn  City  Ct. 
Gen.  T.)  8  N.  Y.  Supp.  855. 

Pennsylvania.  —  Mentel  v.  Hippely,  165  Pa. 
St.  558,  36  W.  N.  C.  (Pa.)  135;  Charles  v. 
Abell,  Bright.  (Pa.)  131. 

Vermont.  —  Driggs  v.  Burton,  44  Vt.  124. 

2.  Hartshorn  v.  Smith,  104  Ga.  235.  But 
compare  Costello  v.  Knight,  4  Mackey  (D. 
C.)  65. 

3.  Failure  or  Refusal  to  Indict  —  Discharge  — 

England.  —  Morgan  v.  Hughes,  2  T.  R.  225. 

Florida.  —  Hower  v.  Lewton,  18  Fla.  328. 

Indiana.  —  Darnell  v.  Sallee,  7  Ind.  App. 
581. 

Massachusetts.  —  Graves  v.  Dawson,  130 
Mass.  78,  39  Am.  Rep.  429;  Johnson  v.  Shove, 
6  Gray  (Mass.)  498. 

New  Jersey.  —  Apgar  v.  Woolston,  43  N.  J. 
L.  57- 

South  Carolina.  —  Taylor  v.  Dominick,  36  S. 
Car.  368.    See  also  Fulmer  v.    Harmon,  3 
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Stiobh.  L.  (S.  Car.)  581;  Caldwell  v.  Bennett, 
22  S.  Car.  5. 

4.  Formal  Order  of  Discharge  Not  Necessary.  — 

Woodruff  v.  Woodruff,  22  Ga.  237;  Potter  v. 
Casterline,  41  N.  J.  L.  22. 

5.  Knott  v.  Sargent,  125  Mass.  95;  Bacon  v. 
Waters,  2  Allen  (Mass.)  400;  Von  Koehring  v. 
Witte,  15  Tex.  Civ.  App.  646. 

The  Refusal  of  the  Grand  Jury  to  Act  upon  a 
Memorial  presented  to  it  complaining  of  the 
conduct  of  a  public  officer  is  not  such  a  termina- 
tion of  1  he  case  as  will  support  an  action  for 
malicious  prosecution,  for  action  maybe  taken 
thereupon  by  another  jury.  O'Driscoll  v. 
M'Burney,  2  Nott  &  M.  (S.  Car.)  54. 

6.  Discharge  on  Habeas  Corpus.  —  Norrish  v. 
Richards,  5  N.  &  M.  269,  1  Hurl.  &  W.  437, 
3  Ad.  &  El.  733,  30  E.  C.  L.  198;  Walker  v. 
Martin,  43  111.  508;  Hinds  v.  Parker,  11  X.  V. 
App.  Div.  327:  Swartwout  v.  Dickelman,  12 
Hun  (N.  Y.)  358;  Merriman  v.  Morgan,  7  Ore- 
gon 68. 

7.  Swartwout  v.  Dickelman,  12  Hun  (N.  Y.) 
358. 

8.  Zebley  v.  Storey,  117  Pa.  St.  478;  Charles 
v.  Abell,  Bright.  (Pa.)  131.  And  see  Holliday 
v.  Holliday,  123  Cal.  26. 

9.  Nolle  Prosequi  —  Connecticut.  —  Brown  v. 
Randall,  36  Conn.  56,  4  Am.  Rep.  35 

Indiana.  —  Chapman  v.  Woods,  6  Blackf. 
(Ind.)  504. 

Michigan.  —  Stanton  v.  Hart,  27  Mich.  539. 
Missouri.  —  Kennedy  v.  Holliday,  25  Mo. 
App.  503. 

New  Hampshire.  —  Woodman  v.  Prescott, 
66  N.  H.  375. 

ATew  Jersey.  — Apgar  v.  Woolston,  43  N.  J. 
L.  57. 

New  York.  —  Moulton  v.  Beecher,  8  Hun  (N. 
Y.)  roo,  1  Abb.  N.  Cas.  (N.  Y.)  193. 

North  Carolina.  —  Hatch  v.  Cohen,  84  N. 
Car.  602,  37  Am.  Rep.  630;  Marcus  v.  Bern- 
stein, 117  N.  Car.  31. 

Ohio.  —  Douglas      Allen,  56  Ohio  St,  15C 

Pennsylvania.  —  Murphy  v.  Moore,  (Pa. 
1887)  11  Atl.  Rep.  665. 
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But  this  rule  does  not  apply  where  the  nolle  prosequi  is  entered  by  the  pro- 
curement of  the  party  prosecuted,  or  by  his  consent,  or  by  way  of  compro- 
mise,1 or  by  reason  of  a  technical  irregularity  or  informality  in  the  proceedings.8 

/.  Where  Appeal  Pending  —  Motion  for  New  Trial.  —  The  general 
rule  seems  to  be  that  the  action  will  not  lie  during  the  pendency  of  an  appeal 
from  a  judgment  rendered  in  the  proceedings  complained  of,3  or  pending  a 
motion  for  a  new  trial  therein.* 

g.  Exceptions  to  General  Rule. — Where  by  statute  a  malicious 
prosecution  for  a  crime  is  made  a  criminal  offense,  it  has  been  held  not  to  be 
necessary  that  the  prosecution  should  have  been  terminated  before  the  insti- 
tution of  criminal  proceedings  therefor.5  And  where  the  action  is  for  the 
malicious  abuse  of  process,  a  termination  of  the  proceedings  in  the  course  of 
which  the  process  issued  need  not  be  shown.6  Where  also  there  has  been  a 
malicious  arrest  in  a  civil  proceeding,  the  termination  of  the  action  in  which 
the  arrest  was  made  need  not  be  shown;7  but  the  vacation  or  annulment 
of  the  order  of  arrest  is  essential.8 

3.  Termination  in  Plaintiff's  Favor  — a.  General  Rule.  —  It  is  also  neces- 


In  Several  Massachusetts  Cases  ii  seems  to  have 
been  held  generally  that  a  termination  by  nolle 
prosequi  is  not  sufficient.  See  Brown  v.  Lake- 
man.  12  Cush.  (Mass.)  4S2;  Coupal  v.  Ward, 
106  Mass.  289.  But  a  later  case  in  this  state 
holds  that  the  question  whether  a.  nolle  prosequi 
is  or  is  not  such  a  termination  of  a  criminal 
proceeding-  as  is  necessary  to  maintain  an  ac- 
tion for  a  malicious  prosecution  depends  on 
the  other  facts  of  the  case.  Graves  v.  Daw- 
son, 130  Mass.  78,  39  Am.  Rep.  429.  See  also 
Bacon  v.  Towne,  4  Cush.  (Mass.)  217. 

Nolle  Prosequi  Without  Discharge  Not  Final.  — 
Smith  v.  Shackleford,  1  Nott  &  M.  (S.  Car.) 
36;  Driggs  v.  Burton,  44  Vt.  124. 

1.  Langford  v.  Boston,  etc.,  R.  Co.,  144 
Mass.  431;  Graves  v.  Dawson,  130  Mass.  78,  39 
Am.  Rep.  429;  Parker  v.  Farley,  10  Cush. 
(Mass.)  279;  Marcus  v.  Bernstein,  117  N.  Car. 
31.  Compare,  however,  Moulton  v.  Beecher, 
(Supm.  Ct.  Gen.  T.)  1  Abb.  N.  Cas.  (N.  Y.) 
193. 

2.  Woodworth  v.  Mills,  61  Wis.  44,  50  Am. 
Rep.  135.  And  see  Bacon  v.  Towne,  4  Cush. 
(Mass.)  217. 

3.  Appeal  Pending.  —  Reynolds  v.  De  Geer,  13 
111.  ApD.  113;  Nebenzahl  v.  Townsend,  (C.  PI. 
Gen.  T.)  61  How.  Pr.  (N.  YO353;  Howell  v. 
Edwards,  8  Ired.  L.  (30  N.  Car.)  516;  Griffith 
v.  Ward,  20  U.  C.  Q.  B.  31.  Compare  Marks  v. 
Townsend,  97  N.  Y.  590,  in  which  case  it  was 
held  that  when  a  party  has  a  final  judgment  on 
the  trial  the  proceedings  are  so  far  terminated 
that  he  may  sue  for  malicious  prosecution,  and 
if  an  appeal  from  the  judgment  is  pending 
when  the  party  brings  his  action  he  simply 
takes  the  risk  of  an  adverse  decision  on  the  ap- 
peal, which  will  defeat  such  an  action. 

4.  Motion  for  New  Trial. — Continental  Constr., 
etc.,  Co.  v.  Vinal,  (Supm.  Ct.  Gen.  T.)  14  Civ. 
Pro.  (NT.  Y.)  293. 

Action  Before  Expiration  of  Period  Within  Which 
New  Trial  Might  Be  Granted.  —  But  where  a 
final  judgment  has  been  rendered  in  favor  of 
the  defendants  in  an  ejectmeni  suit  alleged  to 
have  been  malicious,  they  may  institute  an 
action  for  the  malicious  prosecution  thereof, 
although  the  plaintiff  therein  might,  if  reasons 
for  a  new  trial  existed,  file  a  petition  therefor, 
by  statute,  at  any  time  within  a  year  from  the 
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entry  of  the  judgment.  Foster  71.  Denison,  19 
R.  I.  35i. 

5.  Exceptions  to  General  Rule  as  to  Finality.  — 

Dempsey  v.  State,  27  Tex.  App.  269,  11  Am. 
St.  Rep.  193. 

6.  England.  —  Grainger  v.  Hill,  3  Scott  561, 
4  Bing.  N.  Cas.  212,  33  E.  C.  L.  328,  2  Jur.  235, 
1  Arn.  42. 

Illinois.  —  Emery  v.  Ginnan,  24  111.  App.  65. 
New  York.  —  Bebinger  v.  Sweet,  6  Hun  (N. 
Y.)  478. 

North  Carolina.  —  Sneeden  v.  Harris,  109  N. 
Car.  349. 

Pennsylvania.  —  Prough  v.  Entriken,  11  Pa. 
St.  81. 

Distinction  Between  Actions  for  Malicious  Use 
and  Abuse  of  Legal  Process. —  In  Emery  v.  Gin- 
nan,  24  III.  App.  65,  it  was  held  that  there  was 
a  distinction  recognized  and  established  by  the 
authorities  between  an  action  for  malicious 
abuse  of  legal  process  and  a  malicious  use  of 
legal  process,  in  that  in  the  former  instance  it 
is  not  necessary  to  show  that  the  action  on 
which  the  process  issued  has  been  determined, 
while  in  the  latter  case  such  showing  is  neces- 
sary. To  the  same  effect  see  Mayer  v.  Walter, 
64  Pa.  St.  283. 

7.  Heywood  v.  Collinge,  9  Ad.  &  EI.  268,  36 
E.  C.  L.  136,  1  Per.  &  Dav.  202,  r  W.  W.  &  H. 
702,  2  Jur.  1038;  Gilding  v.  Eyre,  10  C.  B.  N. 
S.  592,  roo  E.  C.  L.  592,  9  W.  R.  946,  5  L.  T. 
N.  S,  136,  31  L.  J.  C.  PI.  174;  Ingram  v.  Root. 
51  Hun  (N.  Y.)  238;  Hogg  v  Pinckney,  16  S. 
Car.  387. 

8.  Vacation  or  Annulment  of  Order.  —  Forster 
v.  Orr,  17  Oregon  447;  Hogg  v.  Pinckney,  16 
S.  Car.  387;  Coffey  v.  Scane,  25  Onl.  22. 

But  if  a  Warrant  of  Arrest  Is  Void  ab  Initio  it 
need  not  be  shown  that  such  order  has  been 
vacated  in  an  action  for  maliciously  and  falsely 
obtaining  it.  Searll  v.  McCracken,  (Supm.  Ct. 
Spec.  T.)  16  How.  Pr.  (N.  Y.)  262. 

Arrest  under  Judge's  Order.  —  In  an  action  for 
arrest  under  a  judge's  order  it  has  been  held 
not  necessary  to  show  that  the  suit  in  the  course 
of  which  the  arrest  took  place  is  at  an  end  or 
that  the  plaintiff  has  been  discharged  and  the 
order  set  aside.  Eakins  v.  Christopher,  18  U. 
C.  C.  P.  532.  And  see  Erickson  v  Brand,  14 
Ont.  App.  614. 
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sary  to  the  maintenance  of  the  action  that  the  proceedings  complained  of 
should  have  terminated  in  favor  of  the  plaintiff.1 

b.  Termination  by  Compromise.  —  The  termination  of  proceedings  by 
settlement  or  compromise  between  the  parties  is  not  such  a  termination  in 
the  plaintiff's  favor  as  will  support  a  subsequent  action  for  malicious 
prosecution.8 

c.  Judgment  on  Merits  —  Verdict  of  Acquittal.  —  It  is  not  neces- 
sary, in  order  to  the  maintenance  of  the  action,  that  there  should  have  been 
a  judgment  on  the  merits  in  the  plaintiff's  favor  or  a  verdict  of  acquittal,  as  the 
proceedings  complained  of  may  not  have  reached  such  a  stage.3  But  nothing 
short  of  an  acquittal  will  answer  where  the  prosecution  has  proceeded  to  trial 
by  petit  jury.'1 

although  such  later  judgment  was  in  favor  of 
his  adversary.  But  that  the  judgment  of  a 
justice,  though  subsequently  reversed,  might 
be  conclusive  on  the  question  of  probable 
cause,  see  supra,  this  title,  Probable  Cause. 

Arrest  Vacated  Because  of  Technicality  Insuffi- 
cient, —  Marks  v.  Townsend,  97  N.  Y.  590. 

Discharge.  —  In  Stanton  v.  Hart,  27  Mich. 
539,  it  was  stated  broadly  that  whenever  a 
ciiminal  proceeding  has  come  to  an  end  by  a 
discharge,  whatever  may  be  the  form  of  its 
termination,  it  is  sufficient. 

2.  Compromise —  Illinois.  —  Emery  v.  Ginnan, 
24  111.  App.  65;  Fadner  v.  Filer,  27  111.  App. 
506;  Rosenberg  v.  Hart,  33  111.  App.  262. 

Massachusetts.  —  Sartwell  v.  Parker,  141 
Mass.  405;  Langford  v.  Boston,  etc.,  R.  Co., 
144  Mass.  431. 

New  York. —  M'Cormick  v.  Sisson,  7  Cow. 
(N.  Y.)  715;  Gallagher  v.  Stoddard,  47  Hun  (N. 
Y.)  101. 

Oregon.  —  Forster  v.  Orr,  17  Oregon  447. 
Pennsylvania.  —  Mayer  v.  Walter,  64  Pa.  St. 
283;  Clark  -'.  Everett,  2  Grant  Cas.  (Pa  )  416. 

Settlement  Operates  as  Estoppel  to  Deny  Prob- 
able Cause,  —  Emery  v.  Ginnan,  24  111.  App.  65; 
Morton  v.  Young,  55  Me.  27,  92  Am.  Dec.  565. 

Reference  to  Arbitrators.  —  Where  a  cause  in 
which  the  defendant  had  been  arrested  was 
referred  to  arbitrators,  and  the  award  was 
given  in  favor  of  the  defendant,  he  cannot 
maintain  an  action  against  the  plaintiff  for  a 
malicious  arrest.  Habershon  v.  Troby,  Peake 
Add.  Cas.  181,  3  Esp.  38. 

3.  Judgment  or  Verdict  on  the  Merits  Unneces- 
sary—  Illinois. — Gilbert  v.  Emmons,  42  111. 
143,  89  Am.  Dec.  412;  Emery  v.  Ginnan,  24 
111.  App.  65. 

Indiana.  —  Stancliff  v.  Palmeter,  18  Ind.  321. 
Kansas.  —  Kelley  v.  Sage,  12  Kan.  109;  Bell 
v.  Matthews,  37  Kan.  686. 

Michigan.  —  Stanton  v.  Hart,  27  Mich.  539. 
New  York.  —  Clark  v.  Cleveland,  6  Hill  (N. 
Y.)  344- 

Ohio.  —  Douglas  v.  Allen,  56  Ohio  St.  156. 
Where  the  Indictment  Is  Quashed  and  the  ac- 
cused is  discharged  by  the  judgment  of  the 
court,  there  is  a  sufficient  determination  of  the 
prosecution  to  support  an  action  for  malicious 
prosecution.    Hays  v.  Blizzard,  30  Ind.  457. 

4.  When  Acquittal  Necessary.  —  Kiikpatrick  v. 
Kirkpatrick.  39  Pa.  St.  288. 

But  the  plaintiff  is  not  required  to  show  that 
he  was  acquitted  by  the  jury  promptly,  and 
without  hesitation,  delay,  or  deliberation. 
Bacon  v.  Towne,  4  Cush.  (Mass.)  217.    Nor  is 


1.  Termination  Favorable  to  Plaintiff  —  Eng- 
land.—  Castrique  v.  Behrens,  3  El.  &  El.  709, 
107  E.  C.  L.  709,  30  L.  J.  Q.  B.  163,  7  Jur.  N. 
S.  1028;  Taylor  z:  Ford,  22  W.  R.  47,  29  L.  T. 
N.  S.  392. 

Canada.  —  Magill  v.  Samuel,  19  U.  C.  C.  P. 
443- 

United  States.  —  Brewer  v.  Jacobs,  22  Fed. 
Rep.  217;  Wheeler  v.  Nesbitl,  24  How.  (U.  S.) 
544;  Stewart  v.  Sonneborn,  98  U.  S.  187. 

Alabama.  —  Rea  v.  Lewis.  Minor  (Ala.)  382. 

California.  —  Holiiday  ;•.  Holliday,  123  Cal. 
26,  53  Pac.  Rep.  42. 

Connecticut, — Thompson  v.  Beacon  Valley 
Rubber  Co.,  56  Conn.  493. 

Illinois.  —  Feazle  v.  Simpson,  2  111.  30; 
Comisky  v.  Breen,  7  111.  App.  369. 

Indiana.  —  Steel  v.  Williams,  18  Ind.  161; 
Gorrell  v.  Snow,  31  Ind.  215;  Carey  v.  Sheets, 
67  Ind.  375. 

Iowa.  — Holden  v.  Merritt,  92  Iowa  707. 

Kentucky.  —  Cole  v.  Hanks,  3  T.  B.  Mon. 
(Ky.)  209;  Spring  v.  Besore,  12  B.  Mon.  (Ky.) 
551. 

Louisiana. — Davis  v.  Stuart,  47  La.  Ann.  378. 

Maine.  — Severance  v.  Judkins,  73  Me.  376. 

Maryland.  —  Hyde  v.  Geruch.  62  Md.  582; 
Owens  v.  Owens,  81  Md.  518;  Hergenrather  v. 
Spielman,  (Md.  189T)  22  Atl,  Rep.  1106. 

Massachusetts.  —  Bacon  r.  Towne,  4  Cush. 
(Mass.)  217. 

New  York.  —  Robbins  v.  Robbins,  (Supm. 
Ct.  Gen.  T.)  15  N.  Y.  Supp.  215;  Thomason  v. 
Demotte,  (N.  Y.  Super.  Ct.  Spec.  T.)9  Abb.  Pr. 
(N.  Y.)  242;  Vanderbilt  v.  Mathis,  5  Duer(N. 
Y.)  304. 

Rhode  Island.  —  Collins  v.  Campbell,  18  R. 
I.  738. 

South  Carolina..  —  Tisdale  Kingman,  34  S. 
Car.  326. 

Texas. — Von  Koehring  v.  Witte,  15  Tex.  Civ. 
App.  646;  Breneman  v.  West,  21  Tex.  Civ. 
App.  19. 

West  Virginia.  —  Vinal  v.  Core,  18  W.  Va.  r. 

An  Arrest  of  Judgment  and  Discharge  After  Con- 
viction by  a  petit  jury  do  not  constitute  such  a 
termination  in  favor  of  the  plaintiff  as  will 
support  an  action  for  malicious  prosecution. 
Kirkpatrick  v.  Kirkpatrick,  3q  Pa.  St.  288. 

Adverse  Judgment  of  Lower  Court.  —  In  Burt 
v.  Place,  4  Vv'end.  (N.  Y.)  591,  it  was  held  that 
the  rule  requiring  the  plaintiff  toshow  that  the 
suit  complained  of  as  malicious  was  decided  in 
his  favor  was  complied  with  by  showing  a 
judgment  in  his  favor  in  the  Common  Pleas, 
on   an   appeal    from   a  justice's  judgment, 
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General  Rule. 


d.  Dismissal  of  Proceedings.  —  The  dismissal  of  the  proceedings  com- 
plained of,  either  voluntarily  or  by  reason  of  a  failure  to  prosecute,  followed 
by  the  discharge  of  the  party  accused,  is  in  general  a  sufficient  termination 
thereof  to  support  the  action.1  But  where  a  criminal  prosecution  was  begun 
before  a  justice  of  the  peace  and  was  afterwards  dismissed,  but  on  the  same 
date  was  begun  in  the  District  Court,  the  prosecution  before  the  justice  of  the 
peace  cannot  constitute  the  basis  of  an  action  for  malicious  prosecution  while 
the  criminal  proceedings  are  still  pending  in  the  District  Court.2 

Dismissal  by  Procurement  of  Accused.  —  A  dismissal  of  the  proceedings  by  pro- 
curement of  the  accused  or  by  reason  of  a  settlement  between  the  parties  is 
not  sufficient.3 

e.  Exceptions  to  General  Rule.  —  It  has  been  held  that  the  rule 
requiring  the  plaintiff  to  show  the  termination  of  the  proceedings  in  his  favor 
or  the  discharge  or  vacation  of  the  process  complained  of  does  not  apply  to 
cases  where  the  process  was  obtained  on  an  ex  parte  affidavit  in  the  absence 
of  the  defendant  therein,  who  had  no  opportunity  to  defend  against  its 
issuance.4 

XII.  Advice  of  Counsel  —  1.  General  Rule.  —  That  a  prosecution  was  begun 
or  a  civil  suit  instituted  under  advice  of  counsel  is  frequently  referred  to  as  a 
complete  defense  to  an  action  for  malicious  prosecution.5    This  rule  has  been 


it  necessary  for  the  plaintiff  to  prove  the  exact 
date  of  his  acquittal.  Mowry  v.  Miller,  3  Leigh 
(Va.)  561,  24  Am.  Dec.  680. 

An  Acquittal  Is,  of  Course,  a  Sufficient  Termina- 
tion of  criminal  proceedings.  Seary  v.  Saxton, 
28  Nova  Scotia  278.  And  this  though  the  ac- 
quittal is  on  a  defect  in  the  indictment.  Wicks 
v.  Featham,  4  T.  R.  247. 

1.  Dismissal  Followed  by  Discharge  —  Eng- 
land. —  Pierce  v.  Street,  3  B.  &  Ad.  397,  23 
E.  C.  L.  102. 

California. — Holliday  v.  Holliday,  123  Cal.  26. 

Illinois.  —  Emery  v.  Ginnan,  24  111.  App.  65. 

Indiana. — Leever  v.  Hamill,  57  Ind.  423; 
Clegg  v.  VVaierbury,  88  Ind.  21. 

Kansas.  —  Marbourg  v.  Smith,  11  Kan.  554; 
Kelley  v.  Sage,  12  Kan.  ioq;  Bell  v.  Matthews. 
37  Kan.  686. 

Minnesota.  —  Swensgaard  v.  Davis  33  Minn. 
368. 

Missouti.  —  Eagleton  v.  Kabrich,  66  Mo. 
App.  231. 

New  York.  —  Hall  v.  Kehoe,  (Supm.  Ct.  Gen. 
T.)  8  N.  Y.  Supp.  176. 

North  Carolina.  —  Welch  v.  Cheek,  115  N. 
Car.  310. 

Texas.  —  Porter  v.  Martyn,  (Tex.  Civ.  App. 
l895)  32  S.  W.  Rep.  731. 

See  also  Brown  v.  Randall,  36  Conn.  56,  4 
Am.  Rep.  35;  Strehlow  v.  Pettit,  96  Wis.  22; 
Seary  v.  Saxton,  28  Nova  Scotia  278. 

Where  Failure  to  Try  Not  Sufficient.  —  Where 
by  statute  a  failure  to  bring  an  indictment  for 
trial  at  the  term  at  which  issue  is  joined 
operates  only  to  discharge  the  accused  from 
imprisonment  or  from  his  recognizance,  and 
does  not  discharge  him  from  the  indictment  or 
from  the  legal  consequences  of  his  crime,  such 
failure  is  not  such  a  termination  of  the  crim- 
inal prosecution  as  will  enable  him  to  sue. 
Apgar  v.  Woolsion,  43  N.  J.  L.  ^7. 

2.  Dismissal  and  Eecommencement.  —  Schippel 
v.  Norton,  38  Kan.  567. 

Striking  the  Case  from  the  Docket  on  the  motion 
of  the  state's  attorney  with  leave  to  reinstate  it 


is  not  such  a  legal  termination  of  the  prosecu- 
tion as  must  precede  an  action  for  malicious 
prosecution.    Blalock  v.  Randall,  76  111.  224. 

Nor  Is  the  Mere  Determination  of  the  Prosecuting 
Officer  never  to  bring  the  indictmenl  to  trial  for 
the  reason  that  he  deems  the  charge  unsup- 
ported sufficient.  Thomason  v.  Demotte,  (N. 
Y.  Super.  Ct.  Spec.  T.)  9  Abb.  Pr.  (N.  Y.)  242. 

3.  Dismissal  by  Procurement  of  Accused.  —  Wil- 
kinson v.  Howell,  M.  &  M.  495,  22  E.  C.  L.  368; 
Holliday  v.  Holliday,  123  Cal.  26;  Emery  v. 
Ginnan,  24  111.  App.  65;  Atwood  v.  Beirne,  73 
Hun  (N.  Y.)  547. 

Where  an  Attachment  Is  Dissolved  by  the  De- 
fendant Therein  and  he  voluntarily  procures  its 
discharge  ex  parte  by  executing  the  statutory 
bond  without  affording  to  the  opposite  parly 
an  opportunity  to  test  ihe  validity  of  the  at- 
tachment in  the  same  proceeding,  an  action  for 
malicious  prosecution  cannot  be  maintained. 
Rachelman  v.  Skinner,  46  Minn.  196. 

Dismissal  in  Violation  of  Agreement  Not  Legal 
Termination.  —  Leyenberger  v.  Paul,  40  111. 
App.  516. 

Dismissal  by  Attorney  Unauthorized  by  Client 
—  Nullity.  —  Marbourg  v.  Smith,  n  Kan.  554. 

4.  Steward  v.  Gromett,  29  L.  J.  C.  PI.  170,  7 
C.  B.  N.  S.  191,  97  E.  C.  L.  191,  6  Jur.  N.  S. 
776;  Hyde  v.  Greuch,  62  Md.  577;  Swensgaard 
v.  Davis,  33  Minn.  368;  Bump  v.  Betts,  19 
Wend.  (N.  Y.)  421;  Fortman  v.  Rottier,  8  Ohio 
St.  548,  72  Am.  Dec.  606. 

5.  Advice  of  Counsel  as  Defense.  —  In  addition 
to  the  treatment  presented  under  the  title  Ar- 
vice  of  Counsel,  vol.  1,  p.  899,  see  the  follow- 
ing cases: 

England.  —  See  Walker  v.  South  Eastern  R. 
Co.,  39  L.  J.  C.  PI.  346,  L.  R.  5  C.  P.  640,  18 
W.  R.  1032,  23  L.  T.  N.  S.  14. 

Canada.  —  Crawford  v.  McLaren,  9  U.  C.  C. 
P.  215. 

United  States.  —  Miller  v.  Chicago,  etc.,  R. 
Co.,  41  Fed.  Rep.  898;  Staunton  v.  Goshorn, 
(C.  C.  A.)  94  Fed.  Rep.  52;  Widmeyer  v.  Fel- 
ton,  95  Fed.  Rep.  926. 
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held  to  apply  although  the  facts  stated  to  counsel  did  not  warrant  the  advice 
given,  or  though  the  facts  did  not  in  law  constitute  a  crime,  or  however  mis- 
taken or  erroneous  were  the  opinion  expressed  by  counsel  and  the  course 
advised.1 

2.  Probable  Cause  —  Malice.  —  Some  cases,  in  their  observations  upon  the 
advice  of  counsel,  seem  to  regard  the  circumstance  as  operating  as  a  defense 
by  going  to  show  probable  cause  for  the  proceedings.8  Other  authorities 
consider  the  fact  that  the  defendant  acted  on  legal  advice  as  having  more 


Alabama. — O'Neal  v.  McKinna,  116  Ala.  606. 
California. — Sandell  v.  Sherman,  107  Cal. 

391- 

Indiana.  —  Burgett  v.  Burgett,  43  Ind.  78; 
Workman  v.  Shelly,  79  Ind.  442;  Terre  Haute, 
etc.,  R.  Co.  v.  Mason,  148  Ind.  578. 

Iowa.  —  Mesher  v.  Iddings,  72  Iowa  553. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Brown, 

57  Kan.  785. 

Kentucky.  —  Rives  v.  Wood,  (Ky.  1891)  15  S. 
W.  Rep.  131;  Mesker  v.  McCourt,  (Ky.  1398) 
44  S.  W.  Rep.  975. 

Louisiana.  —  Gamier  v.  Bernard,  45  La.  Ann. 
1265. 

Massachusetts.  —  Folger  v.  Washburn,  137 
Mass.  60;  Monaghan  v.  Cox,  155  Mass.  487,  31 
Am.  St.  Rep.  555;  Connery  v.  Manning,  163 
Mass.  44;  Black  v.  Buckingham,  174  Mass. 
102. 

Michigan.  —  Perry  v.  Sulier,  92  Mich.  72; 
Poupard  v.  Dumas,  105  Mich.  326;  Fletcher  v. 
Chicago,  etc.,  R.  Co.,  109  Mich.  363;  Pawlow- 
ski  v.  Jenks,  115  Mich.  275;  Wakely  v.  John- 
son, 115  Mich.  285. 

Missouri.  —  Hill  v.  Palm,  38  Mo.  13;  Alex- 
ander v.  Harrison,  38  Mo.  258,  90  Am.  Dec. 
431. 

Nebraska.  —  See  Turner  v.  O'Brien,  5  Neb. 

542. 

New  Jersev.  —  Bell  v.  Atlantic  City  R.  Co., 

58  N.  J.  L.  227. 

Ohio.  —  Britton  v.  Granger,  13  Ohio  Cir.  Ct. 
281,  7  OhioCir.  Dec,  182. 

Pennsylvania.  —  Smith  v.  Ege,  52  Pa.  St.  419; 
Leahey  v.  March,  155  Pa.  St.  458,  32  W.  N.  C. 
(Pa.)  292;  Beihofer  v.  Loeffert,  159  Pa.  St.  365, 
34  W.  N.  C.  (Pa.)  109;  Myers  v.  Litts,  3  Lack. 
Leg.  N.  (Pa.)  363.  And  see  Madison  v.  Penn- 
sylvania R.  Co.,  147  Pa.  St.  509,  30  Am.  St. 
Rep.  756;  Sommer  v.  Wilt,  4  S.  &  R.  (Pa.)  24. 

Rhode  Island.  —  Goldstein  v.  Foulkes,  19  R. 
I.  291. 

South  Carolina.  —  Compare  Hogg  v.  Pinckney, 
16  S.  Car.  387. 

Texas.  —  Sebastian  v.  Cheney,  86  Tex.  497. 
But  compare  Collard  v.  Gay,  1  Tex.  494. 

Wisconsin.  —  Sutton  v.  McConnell,  46  Wis. 
269;  Palmer  v.  Broder,  78  Wis.  483;  Strehlow 
v.  Pettit,  96  Wis.  22. 

Where  Defendant  Himself  a  Lawyer.  —  It  may 
be  shown  that  the  defendant  acted  on  the 
advice  of  a  counsel  of  ability  and  experience 
although  the  defendani  was  himself  a  lawyer. 
Terre  Haute,  etc.,  R.  Co.  v.  Mason,  148  Ind. 
578.  But  where  the  defendant  is  himself  a 
lawyer,  he  cannot,  acting  as  his  own  adviser, 
shelter  himself  behind  his  own  advice  as  coun- 
sel.   Epstein  v.  Berkowsky,  64  111.  App.  498. 

Advice  of  Counsel  After  Plaintiff's  Arrest.  —  The 
defense  of  advice  of  counsel  may  be  sustained 
although  the  advice  was  taken  after  the  arrest, 


but  before  the  issuance  of  the  warrant.  Staun- 
ton v.  Goshorn,  (C.  C.  A.)  94  Fed.  Rep.  52. 

1.  Rule  Applies  though  Advice  Erroneous  — 

Alabama.  — Jordan  v.  Alabama  G.  S.  R.  Co., 
81  Ala.  220. 

Georgia.  —  Hicks  v.  Brantley,  102  Ga.  264. 

Michigan.  —  Poupard  v.  Dumas,  105  Mich. 
326. 

Missouri.  —  Warren  v.  Flood,  72  Mo.  App. 

199. 

Texas.  —  Sebastian  v.  Cheney,  (Tex.  Civ. 
App.  1893)  24  S.  W.  Rep.  970. 

See  also  cases  cited  in  the  note  immediately 
preceding,  and  see  the  title  Advice  of  Counsel, 
vol.  1,  p.  899. 

Erroneous  Advice  on  Question  of  Law.  —  It  has 
been  said,  however,  that  the  erroneous  advice 
of  counsel  on  a  question  of  law  will  not  consti- 
tute probable  cause  in  an  action  for  malicious 
prosecution,  because  the  defendant  is  pre- 
sumed to  know  the  law.  Hazzard  v.  Flury,  120 
N.  Y.  223.  See  also  Gaertner  v.  Heyl,  179 
Pa.  St.  391.  But  if  advice  of  counsel  is  not  a 
defense  when  erroneous  as  a  matter  of  law  it 
is  not  easily  perceived  when  it  would  be  a  de- 
fense.   See  cases  cited  in  the  preceding  notes. 

2.  Advice  of  Counsel  as  Constituting  Probable 
Cause  —  Massachusetts.  —  Allen  v.  Codman,  139 
Mass.  136. 

Michigan.  —  Huntington  v.  Gault,  81  Mich. 
144;  Wiesinger  v.  Benton  Harbor  First  Nat. 
Bank,  106  Mich.  291;  Pawlowski  v.  Jenks,  115 
Mich.  275. 

Minnesota.  —  Moore  v.  Northern  Pac.  R.  Co., 
37  Minn.  147;  Genevey  v.  Edwards,  55  Minn. 
88. 

Missouri.  —  Nolen  v.  Kaufman,  70  Mo.  App. 
651. 

Rhode  Island.  —  Bartlett  v.  Brown,  6  R.  I.  37, 
75  Am.  Dec.  675. 

South  Dakota.  —  Wuestz'.  American  Tobacco 
Co.,  10  S.  Dak.  394. 

See  also  the  title  Advice  of  Counsel,  vol. 
1,  p.  900. 

Not  Conclusive  of  Probable  Cause.  —  That  one 
acted  under  advice  of  counsel  is  not  conclusive 
of  probable  cause.  Brewer  v.  Jacobs,  22  Fed. 
Rep.  217;  Hall  v.  Kehoe,  (Supm.  Ct.  Gen.  T.) 
S  N.  Y.  Supp.  176;  Gulf,  etc.,  R.  Co.  v.  James, 
73  Tex.  12,  15  Am.  St.  Rep.  743;  Shannon  v. 
Jones,  76  Tex.  141. 

Where  Question  of  Probable  Cause  for  Court.  — 
It  has  been  held  that  where,  the  question  of 
probable  cause  is  for  the  court,  the  facts  being 
undisputed,  the  advice  of  counsel  is  of  no 
weightin  that  connection.  Brown  v.  McBiide, 
(Supm.  Ct.  Tr.  T.)  24  Misc.  (N.  Y.)  235. 

Where  Want  of  Probable  Cause.  —  For  the  state 
ment  that  where  there  is  want  of  probable 
cause  ad  vice  of  counsel  is  no  defense,  see  Block 
v.  Meyers,  33  La.  Ann.  776. 

Volume  XIX. 


Advice  of  Couaiel. 


MALICIOUS  PROSECUTION. 


Requisites  of  Rule. 


direct  bearing  on  the  question  of  malice.1  Still  other  decisions  consider  the 
defense  in  question  as  relating  both  to  malice  and  probable  cause.2  But 
whether  advice  of  counsel  operates  to  negative  the  existence  of  the  former  or 
the  latter  ingredient,  or  both,  is  not,  perhaps,  of  practical  importance,  as  if 
either  malice  or  want  of  probable  cause  is  lacking  the  action  must  fail.3 

3.  Requisites  of  Rule — a.  Full  and  Fair  Disclosure  —  (i)  In  General. 
—  In  order  that  the  advice  of  counsel  may  operate  as  a  defense  to  the  action 
it  must  be  shown,  primarily,  that  such  advice  was  predicated  upon  a  full  and 
fair  disclosure  of  the  known  facts.4 

Facts  Stated  to  Counsel.  —  The  defendant  should  show  what  facts  were  stated 
to  counsel,  in  order  that  it  may  be  determined  whether  a  full  and  fair  dis- 
closure was  made;5  and  the  advice  given  thereon  should  also  be  shown  by 


1.  Advice  of  Counsel  as  Negativing  Malice  — 

Alabama.  —  Leaird  v.  Davis,  17  Ala.  27. 

Illinois.  —  Murphy  v.  Larson,  77  111.  172. 

Missouri.  —  Sparling  v.  Conway,  75  Mo. 
510;  Sharpe  v.  Johnston,  76  Mo.  660. 

ATew  York.  —  Hazzard  v.  Flury,  120  N.  Y. 
223. 

North  Carolina.  —  Smith  v.  Eastern  Bldg., 
etc.,  Assoc.,  116  N.  Car.  73. 

Texas.  —  Glasgow  v.  Owen,  69  Tex.  167;  R. 
F.  Scott  Grocer  Co.  v.  Kelly,  14  Tex.  Civ.  App. 
136. 

West  Virginia.  —  Vinal  v.  Core,  18  W.  Va.  I. 
See  also  the  title  Advice  of  Counsel,  vol.  1, 
p.  goo. 

Not  Conclusive  of  Absence  of  Malice.  -  To  the 

effect  that  the  advice  of  counsel  is  not  conclu- 
sive of  the  absence  of  malice,  see  Brewer  v. 
Jacobs,  22  Fed.  Rep.  217;  Lemay  v.  Williams, 
32  Ark.  166;  Ramsey  v.  Arrott,  64  Tex.  323; 
Glasgow  v.  Owen,  69  Tex.  167. 

As  Repelling  Inference  of  Malice.  —  To  the 
eff2:t  that,  in  strictness,  the  fact  that  the  de- 
fendant acted  on  advice  of  counsel  is  material 
onlv  as  rebutting  the  inference  of  malice  aris- 
ing from  want  of  probable  cause,  see  Turner 
v.  Walker.  3  Gill  &  J.  (Md.)  377,  22  Am.  Dec. 
329;  Davenport  v.  Lynch,  6  Jones  L.  (51  N. 
Car.)  545;  Emerson  v.  Cochran,  111  Pa.  St.  619; 
McClafferty  v.  Philp,  151  Pa.  St.  86,  30  W.  N. 
C.  (Pa.)  539- 

Attempted  Consultation.  —  It  has  been  held 
that  evidence  that  the  defendant,  before  mak- 
ing the  complaint  and  taking  out  the  warrant 
against  the  plaintiff,  went  to  consult  his  at- 
torney, but  did  not  find  him,  and  before  the 
arrest  and  trial  did  consult  him  and  followed 
his  advice  in  the  prosecution,  is  competent 
upon  the  question  of  malice.  Hopkins  v.  Mc- 
Gillicuddv,  69  Me.  273. 

Nova  Scotia  Rule.  —  In  Seary  v.  Saxton,  28 
Nova  Scotia  278,  ii  was  held  that  while  the  tak- 
ing of  legal  advice  before  laying  a  charge  did 
not  have  the  same  effect  as  taking  counsel's 
opinion  in  England,  it  was  nevertheless  a  mat- 
ter for  the  jury  and  tended  to  repel  the  idea 
of  malice. 

2.  Malice  and  Want  of  Cause.  —  In  addition  to 
the  authorities  cited  under  the  title  Advice  ok 
Counsel,  vol.  1,  p.  901,  see  Brown  v.  McBride, 
(Supm.  Ct.  Tr.  T.)  24  Misc.  (N.  Y.)  235;  Hurl- 
but  v.  Boaz,  4  Tex.  Civ.  App.  371. 

3.  See  supra,  this  title,  Necessity  for  Concur- 
rence of  Malice  and  Want  of  Probable  Cause. 

4.  Full  and  Fair  Disclosure  —  United  States.  — 
Blunt  v.  Little,  3  Mason  (U.  S.)  102. 


6S7 


Colorado.  —  Whitehead  v.  Jessup,  2  Colo. 
App.  76;  Struby-Estabrook  Mercantile  Co.  v. 
Kyes,  9  Colo.  App.  190. 

Georgia.  —  Shores  v.  Brooks,  81  Ga.  468,  12 
Am.  St.  Rep.  332. 

Illinois.  —  Ross  v.  Innis,  26  111.  259;  Kimmel 
v.  Henry,  64  111.  505;  Davie  v.  Wisher,  72  111. 
262;  Skidmore  v.  Bricker,  77  111.  164.  And  see 
Palmer  v.  Richardson,  70  111.  544. 

Iowa.  —  Johnson  v.  Miller,  69  Iowa  562,  58 
Am.  Rep.  231;  Donnelly  v.  Burkett,  75  Iowa 
613. 

Louisiana.  — Cointement  v.  Cropper,  41  La. 
Ann.  303;  Weil  v.  Israel,  42  La.  Ann.  955. 

Maine.  —  See  Soule  v.  Winslow,  66  Me.  447. 

Maryland. — Cooper  v.  Utlerbach,  37  Md. 
283. 

Massachusetts.  —  Stone  v.  Swift,  4  Pick. 
(Mass.)  389,  16  Am.  Dec.  349;  Connery  v.  Man- 
ning, 163  Mass.  44. 

Michigan.  —  Thurston  v.  Wright,  77  Mich.  96. 

Missouri.  —  Sharpe  v.  Johnston,  59  Mo.  557. 

Montana.  —  Smith  v.  Davis,  3  Mont.  109. 

Arebraska. —  Manning  v.  Finn,  23  Neb.  511; 
Peterson  v.  Reisdorph,  49  Neb.  529. 

New  York  — Scholl  v.  Schnebel,  (Brooklyn 
City  Ct.  Gen.  T.)  8  N.  Y.  Supp.  S55;  Davidoff 
v.  Wheeler,  etc.,  Mfg.  Co.,  (N.  Y.  City  Ct.  Gen. 
T.)  14  Misc.  (N.  Y.)  456,  (Supm.  Ct.  App.  T.)  16 
Misc.  (N.  Y.)  31;  Ames  v.  Rathbun,  55  Barb. 
(N.  Y.)  ig4,  37  How.  Pr.  (N.  Y.)  289. 

Ohio.  —  Crane  v.  Buchmann,  30  Cine.  L.  Bui, 
120. 

Pennsylvania.  —  Walters.  Sample,  25  Pa.  St. 
275;  Smith  v.  Walter,  125  Pa.  St.  453,  23  W. 
N.  C.  (Pa.)  538;  Leahey  v.  March,  155  Pa.  St. 
458. 

Rhode  Island.  —  Goldstein  v.  Foulkes,  19  R. 
I.  291. 

South  Dakota.  —  Wuesi  v.  American  Tobacco 
Co.,  10  S.  Dak.  394. 

Texas.  —  Sebastian  v.  Sheney,  86  Tex.  497. 

Virginia.  —  Forbes  v.  Hagman,  75  Va.  168. 
And  see  Jones  v.  Morris,  97  Va.  43. 

Canada.  —  Scougall  v.  Stapleton,  12  Ont. 
206;  Martin  v.  Hutchinson,  21  Ont.  388. 

See  also  the  title  Advice  of  Counsel,  vol. 
1,  p.  900. 

The  Omission  of  Any  Material  Fact  by  design 
or  otherwise  will  render  the  advice  of  counsel 
nugatory  as  a  defense.  Cooper  i .  Utterbach, 
37  Md.  283.  See  also  the  title  Advice  of 
Counsel,  vol.  1,  p.  902. 

5.  What  Facts  Were  Disclosed.  —  Struby- 
Estabrook  Mercantile  Co.  v.  Kyes,  9  Colo. 
App.  190;  Brooks  v.  Bradford,  4  Colo.  App. 
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the  evidence.1 

(2)  Immaterial  Facts.  —  But  it  is  not  essential  to  the  validity  of  the  defense 
of  advice  of  counsel  that  immaterial  facts  should  have  been  communicated, 
as  that  a  search  warrant  had  issued  and  had  been  executed  without  incrim- 
inating results,  where  irrespective  of  this  there  was  probable  cause  for  the 
prosecution.8 

(3)  Duty  to  Make  Inquiries.  — A  number  of  cases  hold  that  a  failure  to 
make  a  full  disclosure  of  all  material  facts  will  render  the  defense  of  advice 
by  counsel  inoperative  unless  the  defendant  shows  that  not  only  were  all 
known  facts  communicated,  but  also  all  such  as  reasonable  diligence  in 
making  inquiries  would  have  discovered.3  Other  authorities,  however,  declare 
that  it  is  not  necessary  that  diligence  in  making  inquiries  should  be  shown, 
provided  facts  within  the  defendant's  knowledge,  or  in  the  existence  of  which 
he  had  reasonable  ground  to  believe,  were  communicated  to  counsel  in  good 
faith.* 

b.  Defendant's  Good  Faith  —  (1)  In  General.  —  It  must  also  be  shown, 
with  reference  to  the  advice  of  counsel,  that  the  defendant  acted  in  good  faith 
in  consulting  the  attorney  and  following  his  advice.5    The  defendant  must 


410;  Cooper  v.  Utterbach,  37  Md.  282;  Whit- 
field v.  Weslbrook,  40  Miss.  311;  Jonasen  v. 
Kennedy,  39  Neb.  313. 

1.  Proof  of  Advice  Given.  —  Collins  v.  Hayte, 
50  111.  337,  99  Am.  Dec.  521;  Alexander  v. 
Harrison,  38  Mo.  258,  90  Am.  Dec.  431;  Turner 
v.  Dinnegar,  20  Hun  (N.  Y.)  465.  See  the  litle 
Advice  of  Counsel,  vol.  1,  p.  903. 

Hut  the  advice  of  counsel  should  not  be 
shown  until  it  is  made  to  appear  thata  full  and 
fair  statement  of  the  case  was  made  to  him. 
Davidoff  v.  Wheeler,  etc.,  Mfg.  Co.,  (Supm.  Ct. 
App.  T.)  16  Misc.  (N.  Y.)  31. 

Presumption  as  to  Advice.  —  The  fact  that  the 
defendant  consulted  counsel  and  subsequently 
instituted  the  prosecution  does  not  raise  a  pre- 
sumption that  the  prosecution  was  advised  by 
counsel.  Davidoff  v.  Wheeler,  etc.,  Mfg.  Co., 
(Supm.  Ct.  App.  T.)  16  Misc.  (N.  Y.)  31. 

Where  the  Attorney  Offered  No  Advice,  the  con- 
sultation with  him  has  been  held  to  be  imma- 
terial on  the  question  of  probable  cause. 
Holden  v.  Merritt,  92  Iowa  707. 

Opinion  on  Hypothetical  Case.  —  Where  the 
prosecuting  attorney  testifies  that  upon  the 
state  of  facts  communicated  to  him  by  the  de- 
fendant he  advised  the  institution  of  criminal 
proceedings  against  the  plaintiff,  it  is  compe- 
tent on  cross-examination  to  ask  him  as  an 
expert  whether,  if  the  facts  were  different  hi  a 
specified  particular  from  those  stated  by  the 
defendant,  he  would  have  given  the  advice 
that  he  did  give.  Paddock  v.  Watts,  116  Ind. 
146,  9  Am.  St.  Rep.  832. 

2.  Immaterial  Facts.  —  Thelin  v.  Dorsey,  59 
Md.  539. 

Mistake  as  to  Material  Facts.  —  See  the  title 

Advice  of  Counsel,  vol.  1,  p.  903. 

As  intimating  that  the  law  requires  only  that 
ihe  defendant  should  disclose  such  facts  as  a 
man  of  ordinary  intelligence  would  know  were 
material,  see  Peterson  v.  Toner,  80  Mich.  350. 

3.  Duty  to  Make  Inquiries  —  Iowa.  —  Parker 
v.  Parker,  102  Iowa  500. 

Kentucky.  —  Ahrens,  etc.,  Mfg.  Co.  v.  Hoeher, 
(Ky.  1899)  51  S.  W.  Rep.  194. 

Nebraska.  —  Manning  v.  Finn,  23  Neb.  511. 

Canada. — St.  Denis  v.  Shoultz,  25  Ont. 
App.  131. 


See  also  the  title  Advice  of  Counsel,  vol.  1, 
p.  902. 

4.  Rule  Stated.  —  Dunlap  v.  New  Zealand  F. 
&  M.  Ins.  Co.,  109  Cal.  365;  Kolliday  v.  Hol- 
liday,  123  Cal.  26.  53  Pac.  Rep.  42;  Hess  v. 
Oregon  Baking  Co.,  31  Oregon  503.  See  also 
the  title  Advice  of  Counsel,  vol.  1,  p.  903. 

5.  Requirement  as  to  Good  Faith  -  United 
States.  —  Chambers  v.  Upton,  34  Fed.  Rep.  473; 
Cuthbert  v.  Galloway,  35  Fed.  Rep.  466. 

Alabama.  —  O'Neal  v.  McKinna,  116  Ala. 
606. 

Colorado.  —  Clement  v.  Major,  8  Colo.  App.  86. 
Connecticut.  —  Brown  v.  Randall,  36  Conn. 
56,  4  Am.  Rep.  35;  Smith  v.  King,  62  Conn. 
515- 

Ilhnois.  —  Palmer  v.  Richardson,  70  111.  544; 
Davie  v.  Wisher,  72  111.  262;  Skidmore  v. 
Bricker,  77  111.  164;  Murphy  v.  Larson,  77  111. 
172;  Roy  v.  Goings,  112  111.  656;  Gruel  v. 
Mengler,  74  111.  App.  36;  Neufeld  v.  Rode- 
minski,  144  111.  83. 

Indiana.  —  Paddock  v.  Watts,  116  Ind.  146,  9 
Am.  St.  Rep.  832. 

Iowa.  —  Logan  v.  Maytag,  57  Iowa  107, 
Walker  v.  Camp,  69  Iowa  741. 

lottisiana.  —  Glascock  v.  Bridges,  15  La. 
Ann.  672;  Block  v.  Meyers,  33  La.  Ann.  776. 

Maine.  —  Kimball  v.  Bates,  50  Me.  308; 
Soule  v.  Winslow,  66  Me.  447;  White  v.  Carr, 
71  Me.  555,  36  Am.  Rep.  353. 

Massachusetts.  —  Donnelly  v.  Daggett,  145 
Mass.  314;  Stone  v.  Swift,  4  Pick.  (Mass.)  389, 
16  Am.  Dec.  349;  Wills  v.  Noyes,  12  Pick. 
(Mass.)  324. 

Michigan.  —  Hamilton  v.  Smith,  39  Mich. 
222. 

Minnesota.  —  Chapman  v.  Dodd,  10  Minn. 
350;  Cole  v.  Curtis,  16  Minn.  182. 

Missouri.  —  Sharpe  v.  Johnston,  76  Mo.  660. 
New  York.  —  Kingsbury  v.  Garden,  45  N.  Y. 
Super.  Ct.  224;  Ames  v.  Rathbun,  55  Barb.  (N. 
Y.)  194,  37  How.  Pr.  (N.  Y.)  289. 

Pennsylvania.  —  Prough  v.  Entriken,  n  Pa. 
St.  81;  Walter  v.  Sample,  25  Pa.  St.  276; 
Schmidt  v.  Weidman,  63  Pa.  St.  173;  Barhight 
v.  Tammany,  158  Pa.  St.  545,  38  Am.  St.  Rep. 
853;  Le  Maistre  v.  Hunter,  Bright.  (Pa.)  494; 
Smith  v.  Walter,  125  Pa.  St.  453- 
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not  have  made  his  resort  to  counsel  a  mere  cover  for  the  prosecution,  or  it 
will  not  avail  him  as  a  defense.1 

(2)  Selection  of  Attorney.  —  It  has  been  held  that  in  order  that  the  advice 
of  counsel  may  operate  as  a  defense,  the  attorney  consulted  must  not  be 
interested  in  the  subject-matter  of  the  suit;  and  also,  a  reputable  and  com- 
petent attorney  must  be  selected.8 

c.  Good  Faith  of  Attorney.  —  Some  cases  require,  in  addition  to  the 
other  requisites  already  adverted  to  of  advice  of  counsel  as  a  defense,  that 
such  advice  should  be  given  by  the  attorney  "  honestly  and  in  good  faith."  3 
Other  authorities,  however,  maintain  that  the  good  faith  of  counsel  is  not  an 
element  of  the  defense.* 

4.  Questions  for  Jury.  —  It  is,  in  general,  for  the  jury  to  say  upon  the  evi- 
dence whether  the  advice  of  counsel  was  sought  and  acted  on  in  good  faith,5 
and  whether  there  was  a  full  and  fair  disclosure  of  the  facts  6  and  reasonable 
diligence  in  ascertaining  the  facts,  where  this  is  required.7  It  is  also,  as  a 
rule,  a  question  of  fact  for  the  jury  whether  the  attorney  consulted  was 
competent  and  reputable  8  and  whether,  under  the  circumstances,  he  was  an 
impartial  and  unbiased  adviser.9 


South  Dakota. — Jackson  v.  Bell,  5  S.  Dak. 
257;  Wuest  v.  American  Tobacco  Co.,  10  S. 
Dak.  394. 

Texas.  —  Griffin  v.  Chubb,  7  Tex.  603,  58 
Am.  Dec.  85;  Jacobs  v.  Crum,  62  Tex.  411; 
Sebastian  v.  Cheney,  86  Tex.  497. 

Wisconsin.  —  Palmer  v.  Broder,  78  Wis.  483. 

Canada.  —  Crawford  v.  McLaren,  9  U.  C.  C. 
P.  215;  Martin  v.  Hutchinson,  21  Ont.  388. 

See  also  the  title  Advice  of  Counsel,  vol.  1, 
p.  906. 

1.  Mere  Cloak  for  Prosecution.  —  Ravenga  v. 
Mackintosh,  2  B.  &  C.  693,  9  E.  C.  L.  225; 
Stone  v.  Swift,  4  Pick.  (Mass.)  389,  16  Am. 
Dec.  349;  Walter  v.  Sample,  25  Pa.  St.  276; 
Le  Maistre  v.  Hunter,  Bright.  (Pa.)  494.  See 
also  the  litle  Advice  of  Counsel,  vol.  1,  p.  906. 

But  Angry  and  Hostile  Feelings  against  the 
plaintiff  at  the  lime  when  the  prosecutor  con- 
sulted counsel  and  instituted  criminal  proceed- 
ings are  not  necessarily  inconsistent  with  good 
faith,  and  will  not  per  se  make  the  prosecutor 
liable  in  an  action  for  malicious  prosecution. 
Sharp  v.  Johnston,  4  Mo.  App.  575. 

2.  Attorney  Must  Be  Reputable  and  Competent. 
—  Clement  v.  Major,  8  Colo.  App.  86;  Skid- 
more  v.  Bricker,  77  111.  164;  Home  v.  Sulli- 
van, 83  111.  30;  Anderson  v.  Friend,  85  111.  135; 
Fletcher  v.  Chicago,  etc.,  R.  Co.,  109  Mich. 
363.  See  also  the  title  Advice  of  Counsel, 
vol.  1,  p.  903. 

Attorney  Learned  and  Skilled  in  Profession.  — 
But  where  the  defendant  shows  that  he  acted 
on  the  advice  of  a  licensed  attorney,  he  is  not 
required  to  go  further  and  affirmatively  show 
that  such  attorney  was  learned  and  skilled  in 
his  profession.    Home  v.  Sullivan,  83  111.  30. 

Public  Prosecutor.  —  See  the  litle  Advice  of 
Counsel,  vol.  1,  p.  904.  And  see  Smith  v. 
Austin,  49  Mich.  286;  Burgess  v.  Singer  Mfg. 
Co.,  (Tex.  Civ.  App.  1895)  30  S.  W.  Rep.  nto. 

Deputy  Prosecuting  Attorney.  —  It  has  been 
held  that  evidence  of  the  advice  of  a  deputy 
prosecuting  attorney  to  begin  the  prosecution 
is  competent  as  tending  to  rebut  malice. 
Wright  v.  Hanna,  98  Ind.  217. 

County  Attorney.  —  The  advice  of  the  county 
attorney  upon  a  full  and  fair  disclosure  of 
factB  has  been  held  to  be  conclusive  of  prob- 
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able  cause.  Schippel  v.  Norton,  38  Kan.  567. 
And  see  Rice  v.  Saunders,  26  U.  C.  C.  P.  27. 

3.  Good  Faith  of  Attorney.  —  Clement  v. 
Major,  8  Colo.  App.  86;  Plath  v.  Braunsdorfl', 
40  Wis.  107;  Sherburne  v.  Rodman,  51  Wis. 
474.    And  see  Vinal  v.  Core,  18  W.  Va.  1. 

4.  Good  Faith  of  Counsel  Not  Considered.  — 
Seabridge  v.  McAdam,  119  Cal.  460;  Peterson 
v.  Toner,  80  Mich.  350. 

5.  Defendant's  Good  Faith  —  Illinois.  —  Chi- 
cago Forge,  etc.,  Co.  v.  Rose,  69  111.  App.  123; 
Schattgen  v.  Holnback,  149  111.  646. 

Minnesota. — Cole  v.  Curtis,  16  Minn.  182; 
Cole  v.  Andrews,  70  Minn.  230. 

Missouri.  —  Lalor  v.  Byrne,  51  Mo.  App.  578. 
Wisconsin.  —  Messman  v.  Ihlenfeldt,  89  Wis. 
5S5;  Billingsley  v.  Maas,  93  Wis.  176. 

Canada.  —  Fellowes  v.  Hutchison,  12  U.  C. 
Q.  B.  633.  See  also  Crawford  v.  McLaren,  9 
U.  C.  C.  P.  215. 

See  also  the  title  Advice  of  Counsel,  vol.  1, 
p.  go6. 

6.  Whether  Full  and  Fair  Disclosure  —  A  la- 
bama. —  Brown  v.  Master,  108  Ala.  397. 

California. — Seabridge  v.  McAdam,  108  Cal. 
345- 

Illinois.  —  Chicago  Forge,  etc.,  Co.  v.  Rose, 
69  111.  App.  123:  Schattgen  v.  Holnback,  149 
111.  646. 

Kentucky.' — Lancaster  v.  Langston,  (Ky. 
1896)  36  S.  W.  Rep.  521. 

Michigan.  —  Thompson  v.  Price,  100  Mich. 
558;  Govaski  v.  Downey,  100  Mich.  429. 

Nevada.  —  McNamee  v.  Nesbitt,  24  Nev.  400. 
Canada.  —  Fellowes  v.  Hutchison,  12  U.  C. 
Q.  B.  633. 

See  also  the  title  Advice  of  Counsel,  vol. 
1.  p.  907. 

7.  Reasonable  Diligence.  —  Chicago  Forge, 
etc.,  Co.  v.  Rose,  6g  111.  App.  123;  Vinal  v. 
Core,  18  W.  Va.  1. 

8.  Character  and  Competence  of  Attorney.  — 
Vinal  v.  Core,  18  W.  Va.  1. 

9.  Embezzlement  —  Attorney  in  Civil  Suit.  — 
Where  it  was  shown  that  the  attorney  under 
whose  advice  the  defendant  instituted  a  mali- 
cious prosecution  was  also  the  latter's  attor- 
ney in  a  civil  action  against  the  plaintiff  to 
recover  the  money  with  the  embezzlement  of 
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5.  Advice  of  Layman  or  Magistrate.  —  The  advice  of  a  magistrate,  justice  of 
the  peace,  or  other  person  not  learned  in  the  law  is  not  a  defense  to  the  action.1 

XIII.  Fact  of  Plaintiff's  Guilt.  —  The  fact  that  the  plaintiff  in  an  action 
for  an  alleged  malicious  prosecution  is  in  fact  guilty  of  the  crime  charged 
therein  is  a  complete  defense  to  the  action,  notwithstanding  the  party's 
acquittal.2  And  it  is  wholly  immaterial  to  the  effect  of  this  defense  whether 
probable  cause  existed  at  the  time  when  the  prosecution  was  instituted,  or 
when  or  by  what  means  the  party's  guilt  became  known.3 

XIV.  Who  May  Maintain  Action  —  1.  General  Rule.  —  As  a  general  rule, 
it  has  been  held,  no  person  may  maintain  an  action  for  the  malicious  prose- 
cution of  either  a  civil  or  a  criminal  proceeding  unless  he  was  a  party  thereto.4 


which  he  charged  the  plaintiff,  it  was  held  that 
it  was  for  the  jury  to  say  whether  this  circum- 
stance rendered  the  attorney  an  improper  ad- 
viser.   Watt  v.  Corey,  76  Me.  87. 

1.  Advice  of  Layman  or  Magistrate.  —  In  ad- 
dition to  the  authorities  cited  under  the  title 
Advice  of  Counsel,  vol.  r,  pp.  904,  905,  see 
Dolbe  v.  Norton,  22  Kan.  101;  Fletcher  v. 
Chicago,  etc.,  R.  Co.,  109  Mich.  363;  Williams 
v.  Vanmeter,  8  Mo.  339,  41  Am.  Dec.  644: 
Griffin  v.  Pembroke,  r  Mo.  App.  Rep.  442; 
Potter  v.  Casterline,  41  N.  J.  L.  22;  Auer  v. 
Mauser,  6  Pa.  Super.  Ct.  618,  42  W.  N.  C. 
(Pa.)  40;  Lueck  v.  Heisler,  87  Wis.  644. 

That  a  Supreme  Court  Commissioner,  on  affida- 
vits submitted  by  the  defendant,  made  an  order 
for  the  plaintiff's  bail,  is  not  a  defense.  Truax 
v.  Pennsylvania  R.  Co.,  58  N.  J.  L.  218. 

Police  Judge.  —  For  an  intimation  that  the 
advice  of  a  police  judge  who  was  also  a  legal 
practitioner  could  be  a  defense,  see  Williams 
v.  Casebeer,  126  Cal.  77. 

Admissible  on  Question  of  Malice.  —  But  though 
evidence  of  the  advice  of  a  magistrate  or  jus- 
tice of  the  peace  may  not  be  a  defense,  it  has 
been  held  to  be  admissible  on  the  question  of 
malice.  Fletcher  v.  Chicago,  etc.,  R.  Co.,  109 
Mich.  363;  White  v.  Tucker,  16  Ohio  St.  468. 

Doctrine  Contrary  to  General  Rule.  —  As  main- 
taining or  intimating  that  the  advice  of  an 
alderman,  police  justice,  or  justice  of  the  peace 
may  constitute  a  defense  to  an  action  for 
malicious  prosecution,  see  Ball  v.  Rawles,  93 
Cal.  222,  27  Am  St.  Rep.  174;  Williams  v. 
Casebeer,  126  Cal.  77;  Monaghan  v.  Cox,  155 
Mass.  481,  31  Am.  St.  Rep.  555;  Rosenstein  v. 
Feigel,  6  Phila.  (Pa.)  532,  25  Leg.  Int.  (Pa.)  37; 
Thomas  v.  Painter,  10  Phila.  (Pa.)  409,  32  Leg. 
Int.  (Pa.)  90;  Sisk  v.  Hurst,  1  W.  Va.  53. 

2.  Plaintiff's  Guilt  Complete  Defense  —  Ala. 
bama.  — Whitehurst  v.  Ward,  12  Ala.  264. 

California.  — ■  Sears  v.  Hathaway,  12  Cat.  277. 

Indiana.  —  Adams  v.  Lisher,  3  Blackf.  (Ind.) 
241,  445,  25  Am.  Dec.  102. 

Iowa.  —  Parkhurstw.  Masteller,  57  Iowa 478; 
Bruley  v.  Rose,  57  Iowa  651. 

Kentucky.  —  Lancaster  v.  McKay,  (Ky.  1898) 
45  S.  W.  Rep.  887. 

Maine.  —  Ulmer  v.  Leland,  1  Me.  135,  10 
Am.  Dec.  48. 

Mississippi.  —  Threefoot  v.  Nuckols,  68  Miss. 
123;  McNulty  v.  Walker,  64  Miss.  198. 

New  York.  —  Barber  v.  Gould,  20  Hun  (N. 
Y.)  446;  Turner  v.  Dinnegar,  20  Hun  (N.  Y.) 
465. 

North  Carolina.  —  Bell  v.  Pearcy,  5  Ired.  L. 
(27  N.  Car.)  84;  Plummer  v.  Gheen,  3  Hawks 


(10  N.  Car.)  66,  14  Am.  Dec.  572;  Thurber  v. 
Eastern  Bldg.,  etc.,  Assoc.,  118  N.  Car.  129. 

Pennsylvania.  —  See  Ruffner  v.  Hooks,  2  Pa. 
Super.  Ct.  278,  27  Pittsb.  Leg.  J.  N.  S.  (Pa.) 
86,  38  W.  N.  C.  (Pa.)  516. 

Rhode  Island.  —  Newton  v.  Weaver,  13  R.  I. 
617. 

Wisconsin.  —  Bigelow  v.  Sickles,  80  Wis.  98, 
27  Am.  St.  Rep.  25. 

Canada.  —  Watt  v.  Clark,  18  Ont.  602. 

The  Fact  that  the  Grand  Jury  Failed  to  Indict 
the  plaintiff  does  not  preclude  the  defendant 
from  proving  that  the  plaintiff  was  in  fact 
guilty  of  the  crime  charged.  Barbers.  Gould, 
20  Hun  (N.  Y.)  446. 

False  Swearing  to  Immaterial  Matter  —  Perjury. 

—  One  who  prosecutes  another  for  perjury  in 
swearing  to  a  matier  that  could  not  amount  to 
that  crime  (being  an  immaterial  fact)  cannot  be 
protected  by  proving  the  truth  of  the  charge. 
Smith  v.  Deaver,  4  Jones  L.  (49  N.  Car.) 
513;  Cabiness  v.  Martin,  3  Dev.  (14  N.  Car.) 
454.  As  to  what  constitutes  perjury,  see  the 
title  Perjury. 

Plaintiff  Morally  though  Not  Technically  Guilty. 

—  In  Sears  v.  Hathaway,  12  Cal.  277,  it  was 
held  that  malice  cannot  be  presumed  in  a 
prosecution  where  the  evidence  leaves  little  or 
no  doubt  of  the  defendant's  moral  guilt,  al- 
though he  may  on  technical  grounds  escape 
conviction.  Here  the  charge  was  of  cheating, 
and  the  infirmity  of  the  prosecution  consisted 
in  the  failure  to  show  some  writing  evidencing 
the  fraud,  as  required  by  the  statute. 

3.  Indiana.  —  Adams  v.  Lisher,  3  Blackf. 
(Ind.)  241,  25  Am.  Dec.  102. 

Kentucky.  —  Lancaster  v.  McKay,  (Ky.  1898) 
45  S.  W.  Rep.  887. 

Maine.  —  Ulmer  v.  Leland,  I  Me.  135,  10 
Am.  Dec.  48. 

Mississippi.. —  See  Threefoot  v.  Nuckols,  68 
Miss.  123. 

North  Carolina.  —  Plummer  v.  Gheen,  3 
Hawks.  (10  N.  Car.)  66,  14  Am.  Dec.  572; 
Thurber  v.  Eastern  Bldg.,  etc..  Assoc.,  118  N. 
Car.  129;  Bell  v.  Pearcy,  5  Ired.  L.  (27  N. 
Car.1  84. 

4.  Party  to  Proceedings. —  Breath  wit  v.  Rogers, 
63  Ark.  500;  Duncan  v.  Citizens'  Nat.  Bank, 
(Ky.  1808)45  S.  W.  Rep.  774- 

Plaintiff  Not  Party  to  Attachment.  —  Where  a 
judgment  creditor  attached  as  the  property  of 
the  judgment  debtor  lands  belonging  to  a 
third  person,  the  effect  being  to  cast  a  cloud 
on  the  title  of  the  latter,  it  was  held  that  such 
third  person  could  not  maintain  an  action 
against  the  creditor  for  the  malicious  prosecu- 
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2.  Exceptions.  —  It  has  been  held,  however,  that  a  husband,  father,  or 
master  may  maintain  an  action  for  the  malicious  prosecution  of  his  wife, 
minor  child,  or  slave.1 

XV.  Who  Liable  —  1.  Agents.  —  An  agent  who  maliciously  and  without 
probable  cause  institutes  proceedings  in  the  name  of  his  principal  is  liable  to 
an  action  therefor.2 

2.  Attorneys.  —  An  action  lies  against  an  attorney  who  maliciously  and 
without  probable  cause  institutes  proceedings  in  the  name  of  his  client.3 

3.  Corporations.  —  According  to  the  old  notion,  a  private  corporation  could 
not  be  held  liable  for  a  malicious  prosecution,  because  incapable,  in  its  corporate 
capacity,  of  malice,  an  essential  ingredient  of  the  action.4  But  this  doctrine 
has  long  since  become  obsolete,  and  now  a  private  corporation  is  liable  for  the 
acts  of  its  officers  or  agents  in  instituting  a  malicious  prosecution  authorized 
or  ratified  by  the  corporation,  or  within  the  scope  of  authority  conferred.5 

4.  Liability  of  Principal  for  Acts  of  Agent.  —  The  liability  of  a  principal  for 
the  acts  of  his  agent  in  instituting  maliciously  and  without  probable  cause  a 
civil  or  criminal  proceeding  is  governed  by  the  general  principles  of  agency, 
fully  discussed  elsewhere.0  The  principal  is  liable  if  the  act  is  expressly  or 
impliedly  authorized,  or  within  the  scope  of  the  agent's  authority,7  or  if  it 


tion  of  his  attachment.  Duncan  v.  Griswold, 
92  Ky.  54.6. 

1.  Action  by  Husband  for  Malicious  Prosecution 
of  Wife.  —  Smith  v.  Hixon,  2  Stra.  977. 

Action  by  Parent  for  Prosecution  of  Child.  — 

Severance  v.  Judkins,  73  Me.  376. 

Action  by  Master  for  Prosecution  of  Slave.  — ■ 
Locke  v.  Gibbs,  4  Ired.  L.  (26  N.  Car.)  42. 

2.  Liability  of  Agent.  —  Cotterell  v.  Jones,  n 
C.  B.  713,  73  E.  C.  L.  713,  16  Jur.  88,  21  L.  J. 
C.  PI.  2;  Warren  v.  Noad,  8  L.  C.  Rep.  177; 
Warfield  v.  Campbell,  35  Ala.  349.  See  also 
the  title  Agency,  vol.  r,  p.  1 135. 

3.  Liability  of  Attorney. — -Warfield  v.  Camp- 
bell, 35  Ala.  349;  Wood  v.  Weir,  5  B.  Mon. 
(Ky.)  544;  Bicknell  v.  Dorion,  16  Pick.  (Mass.) 
478;  Peck  v.  Chouteau,  91  Mo.  138,  60  Am. 
Rep.  23b;  Staley  v.  Turner,  21  Mo.  App.  244; 
Whitney  v.  New  York  Casualty  Ins.  Assoc., 
27  N.  Y.  App.  Div.  320. 

Must  Participate  in  Client's  Wrongful  Intent.  — 
Liquid  Carbonic  Acid  Mfg.  Co.  v.  Convert,  82 
111.  App.  39;  Bicknell  v.  Dorion,  16  Pick. 
(Mass.)  478;  Peck  v.  Chouteau,  91  Mo.  138,  60 
Am.  Rep.  236. 

4.  Corporations  — Former  Doctrine. —  Abrath  v. 
North  Eastern  R.  Co.,  11  App.  Cas.  247,  55  L. 
J.  Q-  B.  457,  55  L.  T.  N.  S.  63,  50  J.  P.  659; 
Stevens  v.  Midland  Counties  R.  Co.,  10  Exch. 
353;  O.vsley  v.  Montgomery,  etc.s  R.  Co.,  37 
Ala.  560;  Childs  v.  State  Bank,  17  Mo.  213; 
Gillett  v.  Missouri  Valley  R.  Co.,  55  Mo.  315, 
17  Am.  Rep.  653. 

5.  Doctrine  that  Corporations  Liable.  —  Kent 
v.  Courage,  55  J.  P.  264:  Henderson  v.  Mid- 
land R.  Co.,  20  W.  R.  23,  24  L.  T.  N.  S.  881; 
Cornford  v.  Carlton  Bank,  68  L.  J.  Q.  B.  196, 
(1899)  1  Q.  B.  392,  80  L.  T.  N.  S.  121;  Rayson 
v.  South  London  Tramwavs  Co.,  4  Reports 
522,  (1893)  2  Q.  B.  304,  62  'L.  J.  Q.  B.  593,  69 
L.  T.  N.  S.  491.  42  W.  R.  at;  Lyden  v.  McGee, 
16  Ont.  105;  Central  R.  Co.  v.  Brewer,  78 
Md.  394.  See  also  the  titles  Agency,  vol.  1, 
p.  1157;  Corporations  (Private),  vol.  7,  p.  834. 

6.  See  the  title  Agency,  vol.  r,  p.  1156  et  seq. 

7.  Express  or  Implied  Authority.  —  Cameron 
v.  Pacific  Express  Co.,  48  Mo.  App.  99;  Lyden 
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v.  McGee,  16  Ont.  105.  And  see  Gittinger  v. 
McRae,  89  Md.  513. 

Prosecution  for  Theft  by  Railroad  Watchman.  — 
A  railroad  company,  it  has  been  held,  will  not 
be  held  liable  for  malicious  ptosecution  on  a 
charge  of  stealing  a  wheelbarrow  owned  by  it, 
instituted  by  a  watchman  in  its  employ,  un- 
less the  complaint  was  authorized  by  an  officer 
or  agent  of  the  company  having  authority  in 
the  matter,  such  prosecution  not  being  within 
the  line  of  the  watchman's  duty.  Govaski  v. 
Downey,  100  Mich.  429. 

Officer  Executing  Process  as  Agent  of  Prosecutor. 
—  The  officer  executing  process  is  not  the  agent 
of  the  prosecutor  so  as  to  make  his  declara- 
tions, even  when  part  of  the  res gestce,  bind  the 
prosecutor;  nor  can  his  declarations  be  used 
to  prove  his  agency  or  that  there  was  a 
conspiracy  between  him  and  the  prosecutor 
who  abused  the  process  of  law.  Chrisman  v. 
Carney,  33  Ark.  316. 

Where  a  Creditor  Authorized  His  Attorney  to 
Protect  His  Claim  in  case  of  danger,  and  the 
latter  maliciously  and  without  probable  cause 
instituted  attachment  proceedings  against  the 
debtor,  the  creditor  was  held  to  be  liable  for 
the  actual  damages  sustained.  Foster  v.  Pitts, 
63  Ark.  387 

One  Who  Gives  to  Another  Carte  Blanche  to  Use 
His  Name  in  prosecuting  suits  where  the  real 
party  in  interest  does  not  wish  to  prosecute  in 
his  own  name,  without  informing  himself  as 
to  the  circumstances  or  facts,  and  shares  in  the 
fruits  of  the  litigation,  cannot  afterwards,  in 
an  action  against  both  for  malicious  prosecu- 
tion, shield  himself  from  the  consequences  op. 
the  plea  of  ignorance,  or  on  the  pretense  that 
he  might  possibly  have  supposed  that  there 
was  a  good  cause  of  action.  Kinsey  v.  Wal- 
lace, 36  Cat.  462. 

Several  Agents  Acting  Together.  —  It  has  been 
held  that  neither  an  agent  for  the  sale  of  his 
principal's  goods,  an  agent  for  the  collection 
of  notes  given  in  payment  therefor,  nor  an 
attorney  employed  by  them,  nor  all  together, 
have  any  implied  authority  to  institute  a  prose- 
cution for  a  forgery  committed  in  connection 
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is  subsequently  ratified  by  the  principal.'  Where  the  agent  acts  without 
authority  and  his  act  is  not  ratified  by  the  principal  the  latter  is  not  liable.2 

5.  Liability  of  Person  Instigating  or  Inciting  Prosecution.  —  One  who  advises 
and  procures  a  third  person  to  institute  a  malicious  prosecution  may  be  held 
liable  in  damages  therefor,3  and  one  who  aided  and  abetted  the  prosecutor  in 
such  action  is  liable  equally  with  the  latter  for  damages  therefor.4  Nor  will 
the  fact  that  the  person  who,  at  the  defendant's  instigation,  made  the  com- 
plaint had  probable  cause  for  believing  it  to  be  well  founded  avail  the  defend- 
ant as  a  defense  where  he  acted  without  probable  cause.5 

Mere  Making  of  Affidavit.  —  It  has  been  held  sufficient  to  show  that  the  defend- 
ant maliciously  and  without  probable  cause  made  the  affidavit  on  which  pro- 
cess issued,  without  further  intervention  on  his  part.6 

Need  Not  Originate  Proceedings. —  But  it  is  not  necessary  to  prove  that  the 
defendant  was  the  originator  of  the  proceedings  complained  of.7  If  he  par- 
ticipated voluntarily  in  the  malicious  prosecution,  and  it  was  carried  on  with 
his  countenance  and  approbation,  he  will  be  liable.8 

Some  Affirmative  Act  Required.  —  Some  affirmative  act  on  the  part  of  the  defend- 
ant in  connection  with  the  prosecution  must,  however,  be  shown.  Mere 
acquiescence  therein  is  not  sufficient.9 


with  such  notes.  Springfield  Engine,  etc.,  Co. 
v.  Green,  25  111.  App.  106. 

1.  Ratification. —  Weston  v.  Beeman,  27  L. 
J.  Exch.  57;  Burnap  v.  Albert,  Taney  (U.  S.) 
244;  Forbes  v.  Hagman,  75  Va.  168. 

Participation  in  Benefits  of  Litigation.  — Weston 
v.  Beeman,  27  L.  J.  Exch.  57. 

2.  When  Principal  Not  Liable. —  Stevens  v. 
Midland  Counties  R.  Co.,  2  C.  L.  R.  1300,  10 
Exch.  352,  18  Jur.  932,  23  L.  J.  Exch.  328; 
Smith  v.  Thompson,  6.  U.  C.  Q.  B.  O.  S.  325; 
Hershey  v.  O'Neill,  36  Fed.  Rep.  16S;  Burnap  v. 
Albert,  Taney  (U.S.)  244;  Govaski  v,  Downey, 
xoo  Mich.  429. 

Mere  Attendance  at  Hearing  Not  Ratification. 
—  Weston  v.  Beeman,  27  L.  J.  Exch.  57. 

Sending  Agent  as  Witness  at  Request  of  Prose- 
cuting Attorney  Not  Ratification. — -Springfield 
Engine,  etc.,  Co.  v.  Green,  25  111.  App.  106. 

3.  Liability  for  Instigating  or  Inciting.  — 
Cudahy  v.  Powell,  35  III.  App.  29;  Holden  v. 
Merritt,  92  Iowa  707;  Brown  v.  Chadsey,  39 
Barb.  (N.  Y.)  253;  Mo  wry  v.  Miller,  3  Leigh 
(Va,)  561,  24  Am.  Dec.  680. 

Where  the  Defendant  Had  Maliciously  Procured 
a  Pauper  to  Institute  a  Groundless  Suit  against 
the  plaintiff,  and  the  latter,  by  reason  of  the 
poverty  of  the  plaintiff  in  the  prior  proceed- 
ings, had  been  unable  to  obtain  satisfaction  for 
costs  adjudged  to  him  in  that  case,  it  was  held 
that  an  action  would  lie.  Pechell  v.  Watson, 
8  M.  &  W.  691. 

If  One  of  Two  Partners  Wrongfully  Advises  the 
Other  to  have  a  third  person  arrested  on  the 
charge  of  larceny,  the  one  so  advising  will  be 
liable  in  an  action  for  malicious  prosecution. 
Gilbert  v.  Emmons,  42  111.  143,  89  Am.  Dec. 
412. 

4.  Aiding  and  Abetting  Prosecution.  —  Porter 
v.  Martyn,  (Tex.  Civ.  App.  1S95)  32  S.  W. 
Rep.  731. 

Employment  of  Attorney,  etc.  —  Wells  v.  Par- 
sons, 3  Harr.  (Del.)  505. 

Advising  Prosecution  —  Procuring  Attendance 
of  Witnesses.  —  Burgoyne  v.  Moffatt,  10  N. 
Bruns.  13. 

5.  Good  Faith  of  Person  Instigated  —  Wood- 
worth  v.  Mills,  61  Wis.  44,  50  Am.  Rep.  135. 
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Liability  of  Co-conspirator  —  Sufficiency  of  Proof. 

—  Proof  of  malice  and  want  of  probable  cause 
on  the  part  of  the  prosecuting  witness  is  not 
sufficient  to  sustain  an  action  for  malicious 
prosecution  against  a  parly  shown  to  have 
conspired  with  the  former  to  commence  the 
prosecution.    Green  v.  Cochran,  43  Iowa  544. 

6.  Mere  Making  of  Affidavit.  —  Holden  v. 
Merritt,  92  Iowa  707;  Walser  v.  Thies,  56  Mo. 
89;  Strehlow  v.  Pettit,  96  Wis.  22. 

Giving  Information  and  Making  Affidavit  Held 
Not  Conclusive.  —  Jordan  v.  Alabama  G.  S.  R. 
Co.,  Si  Ala.  220. 

Participation  in  Execution  of  Process  Unneces- 
sary. —  Holden  v.  Merritt,  92  Iowa  707. 

One  Who  Both  Originates  the  Proceedings  and 
Makes  the  Arrest  may,  though  protected  as  to 
the  arrest,  be  liable  for  malicious  prosecution. 
Reisterer  v.  Lee  Sum,  (C.  C.  A  )  94  Fed.  Rep. 
343- 

Continuance  by  State  of  Malicious  Prosecution. 

—  Where  a  party  has  been  instrumental  in 
maliciously  and  without  probable  cause  insti- 
tuting a  criminal  prosecution  he  cannot  escape 
liability  for  its  continuance  by  the  state  after 
the  first  indictment  is  quashed.  Johnson  v. 
Miller,  63  Iowa  529,  50  Am.  Rep.  758. 

7.  Need  Not  Originate  Proceedings.  —  Barber 
v.  Scott,  92  Iowa  52;  Stansbury  v.  Fogle,  37 
Md.  369. 

Need  Not  Sign  Complaint.  —  Tangney  v.  Sulli- 
van, 163  Mass.  i6f ;  Chaprran  v.  Dodd,  10 
Minn.  350;  Dann  v.  Wormser,  38  N.  Y.  App. 
Div.  460. 

But  the  Mere  Execution  as  Surety  of  the  under- 
taking upon  which  an  order  of  arrest  issued 
does  not,  without  more,  render  the  party  liable. 
Sneeden  v.  Harris,  109  N.  Car.  349. 

Appearance  Before  Grand  Jury  Not  Necessary. 

—  Barber  v.  Scott,  92  Iowa  52. 

Preferring  Indictment  Unwillingly  No  Defense. 

—  Dubois  v.  Keats,  3  Per.  &  Dav.  306,  4  Jur. 
148,  11  Ad.  &  El.  329,  39  E.  C.  L.  108;  Fitz- 
john  v.  Mackinder.  9  C.  B.  N.  S.  505,  99  E.  C. 
L.  505,  7  Jur.  N.  S.  1283,  30  L.  J.  C.  PI.  257,  9 
W.  R.  477,  4  L.  T.  N.  S.  149. 

8.  Stansbury  v.  Fogle,  37  Md.  369. 

9.  Mere  Acquiescence  Insufficient.  —  Mark  v. 
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Who  Liable. 


MALICIOUS  PROSECUTION. 


Several  Defendants. 


6.  Liability  for  Mistake  of  Magistrate.  —  Where  a  defendant,  in  good  faith, 
states  facts  to  a  magistrate  which  do  not  constitute  a  crime,  and  the  magis- 
trate acts  on  a  misconstruction  of  such  facts,  or  where  the  magistrate  miscon- 
ceives the  offense  actually  committed,  and  erroneously  issues  a  warrant  for 
the  apprehension  of  the  plaintiff,  the  defendant  will  not  be  held  liable  in  an 
action  for  malicious  prosecution  for  the  mistake  of  the  magistrate.1  Nor  will 
the  defendant  be  liable  where  the  charge  made  is  of  a  particular  offense,  but 
the  magistrate,  without  authority,  changes  it  to  another.2 

7.  Liability  for  Unauthorized  Acts  of. Executive  Officer.  —  A  party  is  not  liable 
in  an  action  for  malicious  prosecution  for  the  unauthorized  acts  of  the  officer 
to  whom  the  process  issued.3 

8.  Several  Defendants.  —  It  has  been  held  that  in  an  action  against  several 
defendants  for  malicious  prosecution  no  recovery  can  in  general  be  had 
against  one  alone.4    But  where  the  action  has  been  discontinued  as  to  all  but 


Merz,  53  111.  App.  458;  Govaski  v.  Downey, 
100  Mich.  429;  White  v.  Shradski,  36  Mo.  App. 
635;  Brown  v.  Chadsey,  39  Barb.  (N.  Y.)  253; 
Breneman  v.  West,  21  Tex.  Civ.  App.  19; 
Cameron  v.  Playter,  3  U.  C.  Q.  B.  138. 

A  Partner  is  not  liable  for  malicious  prosecu- 
tion of  a  debtor  of  the  copartnership  when  he 
neither  directs  nor  participates  in  nor  receives 
anv  banefit  from  the  proceedings.  Marks  v. 
Hasiings,  101  Ala.  165;  Rosenkrans  v.  Barker, 
115  111.  331,  56  Am.  Rep.  169. 

The  mere  knowledge  by  one  partner  of  the 
intentions  of  his  associate  and  acquiescence 
therein  will  not  render  the  former  liable  to  an 
action  for  malicious  prosecution  at  the  suit  of 
a  person  arrested  on  a  charge  of  having  stolen 
money  from  the  firm  Gilbert  v.  Emmons,  42 
III.  143,  89  Am.  Dec.  4.12. 

Charge  Preferred  by  School  Trustee  and  Prose, 
cuted  by  Corporation  Counsel  —  Municipal  Cor- 
poration Held  Not  Liable.  —  Purcell  v.  Long 
Island  City.  84  Hun  (N.  Y.)  439. 

"Next  Friend"  of  Infant.  —  One  who  merely 
consents  to  the  use  of  his  name  by  a  minor  as 
his  "  next  friend  "  in  the  prosecution  of  an  ac- 
tion is  not  liable  if  such  action  is  erroneously 
brought,  against  the  former's  expectation  and 
without  his  consent,  express  or  implied.  Soule 
v.  Winslo'v,  66  Me.  447. 

But  an  Action  Will  Lie  where  execution  is 
levied  under  a  judgment  entered  for  a  debt 
which  the  defendant  knew  had  been  paid  be- 
fore the  entry  of  the  judgment,  whether  the 
defendant  caused  such  entry  or  not.  Barnett 
v.  Reed,  51  Pa,  St.  190.  88  Am.  Dec.  574. 

1.  Mistake  of  Magistrate  —  England.  —  Cohen 
v.  Morgan,  6  Dowl.  &  R.  8,  16  E.  C.  L,  250; 
Carratt  v.  Morley,  1  Gale  &  D.  275,  1  Q.  B.  18, 
41  E.  C.  L.  417. 

United  States.  —  Teal  v.  Fissel,  28  Fed.  Rep. 
351. 

California.  —  Hahn  v.  Schmidt,  64  Cal.  284. 
Illinois.  —  Wilmerton  v.  Sample,  42  III.  App. 
254. 

Indiana.  —  M'Neely  v.  Driskill,  2  Blackf. 
(Ind.)  259. 

Iowa.  —  Newman  v.  Davis,  58  Iowa  447. 

North  Carolina.  —  Durham  v.  Jones,  119  N. 
Car.  262:  Oakley  v.  Tate,  118  N.  Car.  361. 

Pennsylvania. —  Crawford  v.  Ryan,  (Pa.  1887) 
7  Atl.  Rep.  745. 

But  if  the  Party  Acted  Maliciously  and  Without 
Probable  Cause,  he  is,  it  is  believed,  liable  for 


his  own  act  "  in  setting  the  magistrate  in 
motion."  Wilmerton  v.  Sample,  42  111.  App. 
254. 

General  Charge  of  Criminal  Offense.  —  In  an  ac- 
tion for  an  alleged  malicious  prosecution  for 
larceny,  the  defendant  cannot  claim  immunity 
on  the  ground  that  he  merely  stated  the  facts 
to  the  magistrate  who  issued  the  warrant,  and 
that  he  was  not  bound  by  the  magistrate's 
deductions  therefrom,  where  the  affidavit  for 
the  warrant  stated  that  the  plaintiff  "  did  felo- 
niously steal,"  eic,  the  described  property. 
Humphreys  v.  Prudential  Ins.  Co.,  (Supm.  Ct. 
Gen.  T.)  16  N.  Y.  Supp.  480,  62  Hun  (N.  Y.) 
618. 

A  Distinction  Has  Been  Made  in  This  Connection 

between  cases  where  the  offense  charged  is  of 
a  public  nature  and  cases  where  the  object  in 
view  is  the  protection  of  a  private  right.  In 
the  first  instance,  it  has  been  held  that  whete 
the  justice,  through  an  error  of  judgment, 
issues  a  warrant  where  none  should  issue,  or 
a  warrant  erroneous  in  substance  or  form,  the 
error  is  his  alone.  In  the  latter,  if  a  warrant 
is  procured  where  none  is  authorized,  and  an 
arrest  is  made,  the  individual  procuring  such 
warrant  and  arrest,  and  all  persons  partici- 
pating, are  liable.  Teal  v.  Fissel,  28  Fed.  Rep. 
351. 

2.  Change  by  Magistrate  of  Offense  Charged.  — 

Bennett  v.  Black,  I  Stew.  (Ala.)  494;  Frank- 
furter v.  Bryan,  12  III.  App.  549;  Carter  v. 
Sutherland,  52  Mich.  5g7. 

Proof  of  Truth  of  Intended  Charge.  —  Where 
the  defense  is  that  the  defendant  intended  to 
charge  a  different  crime  from  that  contained 
in  his  affidavit,  which  had  been  erroneously 
drawn  up  by  the  magistrate,  it  is  competent 
for  the  defendant  to  prove,  as  showing  absence 
of  malice,  that  the  charge  which  he  intended 
to  impute  was  true  to  the  best  of  his  belief. 
O'Brien  v.  Frasier,  47  N.  J.  L.  349,  54  Am. 
Rep.  170. 

3.  Acts  of  Executive  Officer.  —  Marks  v.  Hast- 
ings, 101  Ala.  165;  Gibbs  v.  Ames,  119  Mass. 
6o;  Bartletl  v.  Hawley,  38  Minn.  308. 

4.  Several  Defendants.  —  Rosenberg  v.  Hart, 
33  111.  App.  262. 

In  an  action  for  malicious  prosecution 
against  two  defendants  it  is  not  necessary 
that  both  should  have  signed  the  complaint. 
Casebeer  v.  Drahoble,  13  Neb.  465;  Conroy  v. 
Townsend,  69  III.  App.  61. 
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the  guilty  party,  there  may  be  a  recovery  against  him,  and  as  to  him  the  inno- 
cence of  his  associates  is  no  defense.1 

XVI.  Evidence  —  1.  To  Prove  Institution  of  Action.  —  To  show  the  institu- 
tion of  the  proceedings  complained  of,  the  original  record  or  a  duly  certified 
copy  thereof  is  admissible,  and  is,  in  general,  the  only  competent  evidence  of 
the  fact  unless  a  foundation  is  laid  for  secondary  evidence.2  For  this  pur- 
pose, and  also  to  show  the  defendant's  connection  with  the  prosecution,  the 
affidavit  or  complaint  on  which  the  warrant  issued  and  the  warrant  itself  are 
frequently  introduced.3  But  who  was  in  fact  the  prosecutor  or  instigator  of 
the  proceedings  complained  of  may  also  be  shown  by  evidence  dehors  the 
record.4 

2.  To  Show  Probable  Cause  or  Want  of  It.  —  Want  of  probable  cause  being  a 
negative  allegation,  with  reference  to  which,  however,  the  plaintiff  has  the 
burden  of  proof,  it  has  been  held  that  less  evidence  will  be  requisite  than 
would  be  necessary  to  prove  an  affirmative  proposition.5  And  if  the  facts 
upon  which  the  probable  cause  depends  are  peculiarly  within  the  knowledge 
of  the  defendant,  slight  proof  of  want  of  such  cause  will  suffice.6 

No  General  Rule  can  be  laid  down  as  to  the  admissibility  of  evidence  in  this 
connection  further  than  to  state  that  -all  evidence  legitimately  tending  to 
establish,  on  the  one  hand,  the  absence  of  probable  cause,  and  on  the  other, 
its  existence,  is  admissible.  Some  illustrative  cases  will  be  found  in  the  note 
below.7 


Where  a  Voluntary  and  Unincorporated  Associa- 
tion for  the  prosecution  of  Ihieves  caused  a 
person  to  be  charged  wiih  larceny,  il  was  held 
that  only  such  members  as  participated  in  the 
transaction  or  aided  it  with  malicious  motives 
could  be  held  for  malicious  prosecution.  John- 
son v.  Miller,  69  Iowa  562,  58  Am.  Rep.  231. 

1.  Innocence  of  Codefendants.  —  Schaper  v. 
Sutter,  63  111.  App.  257. 

2.  Original  Record  or  Certified  Copy.  —  Cooper 
v.  Turrentine,  17  Ala.  13;  Mass  v.  Meire,  37 
Iowa  97;  Olmstead  v.  Partridge,  16  Gray  (Mass.) 
3S1;  Sayles  v.  Briggs,  4  Met.  (Mass.)  421; 
Katterman  v.  Stitzer,  7  Watls  (Pa.)  189. 

Transcript  of  Justice  Admissible  to  Show  that 
Defendant  Testified  Against  Plaintiff.  —  Sweeney 
v.  Perney,  40  Kan.  102. 

Docket  Entry  —  Not  Admissible  as  to  Unwar- 
ranted Recital.  —  Fletcher  v.  Chicago,  etc.,  R. 
Co.,  109  Mich.  363. 

Action  Against  Two  Defendants  —  Record  Ad- 
missible though  Complaint  Not  Signed  by  Both.  — 
Casebeer  v.  Drahoble,  13  Neb.  465. 

3.  Affidavit  —  Complaint  —  Warrant  —  Ala- 
bama.—  Cooper  v.  Turrentine,  17  Ala.  13. 

Indiana.  — Turpin  v.  Remy,  3  Blackf.  (Ind.) 
210;  Conduit  v.  Dicken,  3  Blackf.  (Ind.)  216; 
Collins  v.  Love,  7  Blackf.  (Ind.)  416. 

Louisiana.  —  Hall  v.  Acklen,  9  La.  Ann.  219. 

New  York. — Sayles  v.  Hoetzel,  (Supm.  Ct. 
Gen.  T.)  20  N.  Y.  Supp.  553,  65  Hun  (N.  Y.) 
624. 

Pennsylvania.  —  Beihoferz/.  Loeffert,  159  Pa. 
St.  365,  34  W.  N.  C.  (Pa.)  109;  Seibert  v.  Price, 
5  W.  &  S.  (Pa.)  438,  40  Am.  Dec.  525. 

Texas. — Chubb  v.  Griffin,  13  Tex.  392; 
Cooper  v.  Langway,  76  Tex.  121. 

Canada.  —  Thorne  v.  Mason,  8  U.  C.  Q.  B. 
236;  Patterson  v.  Morrison,  17  U.  C.  Q.  B. 
130.  See  also  Nourse  v.  Foster,  21  U.  C.  Q. 
B.  47- 

But  Parol  Evidence  Is  Admissible  that  the  plain- 
tiff in  an  action  for  malicious  prosecution  was 
the  person  intended  and  the  person  arrested 


under  a  warrant  appearing  in  the  record  of  the 
proceedings  as  having  been  issued  againsl  one 
whose  full  name  is  not  given  in  the  warrant. 
Stone  v.  Powell.  5  Mo.  435. 

A  Copy  of  the  Affidavit  on  which  the  arrest  was 
made,  coming  from  the  hands  of  the  proper 
officer,  is  sufficient  to  prove  that  it  was  made 
by  the  defendant.  Spafford  v.  Buchanan,  3  U. 
C.  Q.  B.  O.  S.  391. 

Where  Affidavit  Not  Reduced  to  Writing 
Magistrate  Competent  Witness  as  to  Fact  and 
Contents  of  Oath.  —  Spears  v.  Cross,  7  Port. 
(Ala.)  437- 

Complaint  and  Warrant  Admissible  though  Ir- 
regular in  Form.  —  Cooney  v.  Chase,  81  Mich. 

203. 

Copy  of  Indictment  Certified  by  Proper  Officer, 
although    Improperly  Obtained,   Admissible.  — 

Heaney  v.  Lynn,  2  N.  Bruns.  55. 

4.  Evidence  Dehors  Record.  —  Clements  v. 
Ohrly,  2  C.  &  K.  6S6,  61  E.  C.  L.  686;  Conroy 
v.  Townsend,  69  111.  App.  61;  Bitting  v.  Ten 
Eyck,  82  Ind.  421,  42  Am.  Rep.  505;  Knauer 
v.  Morrow,  23  Kan.  360;  Cole  V.  Andrews,  70 
Minn.  230. 

Procurement  of  Warrant  —  Declarations  of  De- 
fendant. —  Kline  z.  Shuler,  8  Ired.  L.  (30  N. 
Car.)  484,  49  Am.  Dec.  402. 

Testimony  of  Grand  Juror.  —  Freeman  v. 
Arkell,  3  Dovvl.  &  R.  669,  1  C.  &  P.  137. 

5.  Amount  of  Evidence.  —  McBean  v.  Ritchie, 
18  111.  114. 

6.  Facts  in  Defendant's  Knowledge.  —  McBean 
v.  Ritchie.  iS  111.  114. 

7.  Evidence  Admissible  of  Probable  Cause  —  In- 
formation from  Others.  —  Bacon  v.  Towne,  4 
Cush.  (Mass.)  217;  French  v.  Smith,  4  Vt.  363, 
24  Am.  Dec.  616. 

Other  Trespasses.  —  Britton  v.  Granger,  13 
Ohio  Cir.  Ct.  281,  7  Ohio  Cir.  Dec.  182.  But 
compare  Phil  pot  v.  Lucas,  101  Iowa  478. 

Reason  for  Signing  Petition  for  Investigation. 
—  Harpham  v.  Whitney,  77  III.  32. 

Threats  Made  by  Plaintiff  though  Arot  Com 
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To  Show  Malice. 


3.  To  Show  Malice  —  a.  In  General. — Whatever  tends  to  show  the 
motive  or  intent  of  the  prosecutor  in  instigating  or  instituting  the  proceedings 
is  properly  admissible  on  the  question  of  malice.1  Thus,  evidence  that  the 
accomplishment  of  some  personal  or  private  end  was  sought  by  a  criminal 
prosecution  is  clearly  admissible,2  and  it  has  also  been  held  competent  to 
show  the  insignificance  of  the  amount  involved,  or  the  value  of  the  property 
alleged  to  have  been  stolen.3 

The  Defendant  May  Himself  Testify  as  to  His  Motive  and  that  he  was  not  actuated 
by  malice,  ill  will,  or  desire  to  harass  the  plaintiff  in  instituting  or  conducting 
the  proceedings  complained  of,  and  that  he  honestly  believed  in  the  plaintiff 's 
guilt  or  liability.4 

b.  Direct  Evidence  Unnecessary.  —  Malice  need  not  be  shown  by 
direct  and  positive  testimony,  but  may  be  inferred  from  circumstances  or 
established  by  circumstantial  evidence.5    Malice,  indeed,  is  a  fact  which  in 


municated  to  Defendant.  —  Goggans  v.  Monroe, 
31  Ga.  331. 

Invalidity  of  Discharge  in  Bankruptcy.  — 
Leach  v.  Wilbur,  9  Allen  (Mass.)  212. 

Evidence  Inadmissible  of  Probable  Cause  — 
Declarations  of  Person  Jointly  Indicted.  — Jordan 
v.  Alabama  G.  S.  R.  Co.,  81  Ala.  220. 

General  Suspicion  or  Belief.  —  Brainerd  v. 
Brackeit,  33  Me.  580. 

Evidence  Admissible  of  Want  of  Probable  Cause 
—  Presence  of  Prosecutor  When  Witnesses  in 
Another  Proceeding  S'vore  Before  Magistrate  to 
Facts  Proving  False  In formation  on  W hich  Prose- 
cutor Relied. —  Watt  v.  Greenlee,  2  Hawks  (9 
N.  Car.)  186. 

Failure  to  Demand  Alleged  Stolen  Goods.  — 
George  v.  Johnson,  25  N.  Y.  App.  Div.  125. 

Failure  to  Demand  Payment  of  Debt  for 
Which  Arrest  Made.  —  Tucker  v.  Wilkins,  105 
N.  Car.  272. 

Evidence  of  Private  Object  of  Prosecution.  — 
Schofield  v.  Ferrers,  47  Pa.  St.  194,  86  Am. 
Dec.  532. 

Evidence  of  Notorious  Exculpatory  Facts.  — 
Tabert  v.  Cooley,  46  Minn.  366. 

Evidence  Inadmissible  of  Want  of  Probable 
Cause  —  Evidence  of  Plaintiff  s  Innocence  Not 
Known  to  Prosecutor.  —  King  v.  Colvin,  11  R. 
I.  582. 

Removal  of  Residence  for  Jurisdictional  Pur- 
poses. —  Woods  v.  Fi.inell,  13  Bush  (Ky.)  628. 

Offers  of  Compromise.  —  Rankin  v.  Crane,  104 
Mich.  6;  Emerson  v.  Cochrin,  in  Pa.  St.  619. 
But  compare  Johnston  v.  Meaghr,  14  Utah  426. 

Award  of  Referees  —  Conclusiveness  as  to  Prob- 
able Cause.  —  Where  several  actions  are  sub- 
mitted to  referees,  the  fact  that  they  award  a 
balance  to  one  of  the  parties  in  some  of  the 
suits  is  not  conclusive  evidence  of  probable 
cause  for  the  suits  which  were  groundless. 
Pierce  v.  Thompson,  6  Pick.  (Mass.)  193. 

1.  Evidence  of  Motive  and  Intent.  —  McCann 
v.  Preneveau,  to  Ont  573;  Brown  v.  Wil- 
loughby,  5  Colo.  1;  Roy  v.  Goings,  6  111.  App. 
140;  Vansickle  v.  Brown,  68  Mo.  627;  Palmer 
v.  Broder,  78  Wis.  483. 

Exhibition  of  Feeling.  —  Thurston  v.  Wright, 
77  Mich.  q6. 

Defendant's  Belief.  —  Bitting  v.  Ten  Eyck,  82 
Ind.  421,  42  Am.  Rep.  505;  Griffin  v.  Keeney, 
27  M.  Y.  App.  Div.  492. 

Mistake  of  Justice.  —  Wilkinson  v.  Arnold,  11 
Ind.  45. 

Excitement  of  Prosecutor.  —  Carter  v.  Su.her- 
land,  52  Mich.  597. 


Excessive  Bail.  —  Evidence  that  unusual  and 
excessive  bail  was  required  does  not  show 
malice  on  the  part  of  the  defendant  unless  it  is 
also  shown  that  he  had  some  agency  in  fixing 
the  amount  of  the  bond.  Montgomery  v.  Sut- 
ton, 58  Iowa  697. 

2.  Lunsford  v.  Dietrich,  93  Ala.  565,  30  Am. 
St.  Rep.  79;  Tryon  v.  Pingree,  112  Mich.  338; 
Ross  v.  Langworthy,  13  Neb.  492;  Lueck  v. 
Heisler,  87  Wis.  644.  See  also  Watt  v.  Green- 
lee. 2  Hawks  (9  N.  Car.)  186. 

3.  Amount  Involved,  Value  of  Property,  etc.  — 
Olson  v.  Neal,  63  Iowa  214;  Parker  v.  Parker, 
102  Iowa  500;  Woodworth  v.  Mills,  61  Wis.  44, 
50  Am.  Rep.  135. 

The  Wilful  Overstatement  of  the  Amount  of 
stolen  property  in  a  complaint  for  larceny  is 
admissible  on  the  question  of  malice.  Olm- 
stead  v.  Partridge,  16  Gray  (Mass.)  381. 

Evidence  of  Ownership  of  Property.  —  Evidence 
that  property,  with  stealing  which  the  plaintiff 
was  wrongfully  charged,  did  not  belong  to  the 
defendant  is  admissible  on  the  question  of 
malice.    Williams  v.  Casebeer,  126  Cal.  77. 

4.  Defendant's  Testimony  as  to  Motive  and  Good 
Faith  —  District  of  Columbia.  —  Coleman  v. 
Heurich,  2  Mackey  (D.  C.)  189. 

Indiana.  —  Heap  v.  Parrish,  104  Ind.  36. 
Michigan.  —  Watkins  v.  Wallace,  19  Mich. 
57;  Spalding  v.  Lowe,  56  Mich.  366. 

Minnesota. — Garrett  v.  Mannheimer,  24 
Minn.  193. 

Missouri.  — Vansickle  v.  Brown,  68  Mo.  627. 
Nebraska.  — Turner  v.  O'Brien,  5  Neb.  542. 
New  York.  —  McKown  v.  Hunter,  30  N.  Y. 
625;  Goodman  v.  Stroheim,  36  N.  Y.  Super.  Ct. 
216;  McCormack  v.  Perry,  47  Hun  (N.  Y.)  71. 

Tennessee.  —  Greer  v.  Whitfield,  4  Lea 
(Tenn  )  85. 

Texas. — Gimbel  v.  Gom precht,  (Tex.  Civ. 
App.  1896)  36  S.  W.  Rep.  781. 

Wisconsin.  —  Sherburne  v.  Rodman,  51  Wis. 
474- 

Qualification  of  Rule.  —  It  has  been  held  that 
a  defendant  in  an  action  for  malicious  prose- 
cution cannot,  in  order  to  rebut  the  inference 
of  malice  arising  from  want  of  probable  cause, 
be  permitted  to  testify  that  he  acted  without 
malice,  as  malice  of  this  character  can  be  re- 
butted only  by  evidence  of  facts  tending  to 
show  probable  cause.  Lawyer  v.  Loomis,  3 
Thomp.  &  C.  (N.  Y.)  393. 

5.  Direct  Evidence  Unnecessary  —  Alabama.  — 
Lunsford  v.  Dietrich,  93  Ala.  565,  30  Am.  St 
Rep.  79. 
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MALICIOUS  PROSECUTION. 


To  Show  Malice. 


the  nature  of  things  is  difficult  if  not  incapable  of  positive,  direct  proof,  and 
must  therefore  rest  on  inferences  and  deductions  from  facts,  for  which  reason 
a  wide  range  is  permitted  in  adducing  attendant  circumstances  that  tend  to 
throw  any  light  upon  the  subject.1 

c.  Defendant's  Acts,  Conduct,  and  Declarations.  —  Evidence  of 
the  acts,  conduct,  and  declarations  of  the  defendant  with  regard  to  the  plain- 
tiff and  the  proceedings  complained  of  is  admissible,2  as  that  the  defendant 
was  active  and  zealous  in  pushing  the  prosecution  against  the  plaintiff.3 

d.  Relations  of  Parties.  —  Evidence  of  unfriendly  relations  between 
the  plaintiff  and  the  defendant  is  admissible  on  the  question  of  malice.4 

e.  Successive  Actions  or  Attempts  to  Prosecute.  —  Evidence  of 
successive  suits  on  the  same  groundless  claim  or  successive  complaints  or 
attempts  to  prosecute  on  the  same  charge  is  admissible  to  show  malice.5 


Arkansas.  — Lemay  v.  Williams,  32  Ark.  166. 
Louisiana.  —  Blass  v.  Gregor,  15  La.  Ann. 
42J. 

Missouri.  — Sharpe  v.  Johnston,  76  Mo.  660; 
Christian  v.  Hanna,  58  Mo.  App.  37. 

North  Carolina.  —  Brooks  v.  Jones,  11  Ired. 
L.  (33  N.  Car.)  260. 

Texas.  —  Ramsey  v.  Arrott,  64  Tex.  323. 

Wisconsin.  —  Messman  v.  Ihlenfeldt,  Sg  Wis. 
535. 

The  Most  Conspicuous  Instance  of  the  Foregoing 

is  the  inference  of  malice  from  want  of  prob- 
able cause,  fully  considered  supra,  this  title, 
Inference  of  Malice  from  Want  of  Probable 
Cause.  It  has  been  held,  however,  thai  unless 
circumstances  showing  want  of  probable  cause 
justify  also  the  inference  of  malice,  the  plain- 
tiff must  establish  malice  by  additional  evi- 
dence.   Young-  ?'.  Lyall,  57  N.  Y.  Super.  Ct.  39. 

1.  Wide  Range  of  Evidence  Admissible. — Luns- 
ford  v.  Dietrich,  93  Ala.  565,  30  Am.  St.  Rep.  79. 

Malice  toward  Person  Jointly  Charged  with 
Plaintiff.  —  It  has  been  held  that  evidence  of 
the  defendant's  malice  towards  one  prosecuted 
with  the  plaintiff  in  the  same  warrant  or  wiih 
whom  the  plaintiff  has  been  jointly  charged 
with  crime  is  competent  to  show  malice  against 
the  plaintiff.  Caddy  v.  Barlow,  I  M.  &  R. 
275,  17  E.  C.  L.  252;  Ellis  v.  Hampton,  123  N. 
Car.  194;  Thomas  v.  Norris,  64  N.  Car.  780. 

2.  Defendant's  Acts,  Conduct,  and  Declarations 
—  Alabama.  —  Motes  v.  Bates.  80  Ala.  382; 
Lunsford  v.  Dietrich,  93  Ala.  565,  30  Am.  St. 
Rep.  79. 

Indiana.  —  Bitting  v.  Ten  Eyck,  82  Ind.  421, 
42  Am.  Rep.  505;  Walker  v.  Pittman,  108  Ind. 
341. 

Michigan. — Thurston  v.  Wright,  77  Mich.  96. 
Minnesota.  —  Chapman  v.  Dodd,  to  Minn. 

350. 

Missouri.  —  Christian  v.  Hanna,  58  Mo. 
App.  37- 

Threats  and  Expressions  of  111  Will.  —  Hold  en 
v.  Merritt,  92  Iowa  707;  Hidy  v.  Murray,  101 
Iowa  65;  Parker  v.  Parker,  102  Iowa  500; 
Brooks  v.  Jrmes,  11  Ired.  L.  (33  N.  Car.)  260; 
Strehlow  v.  Pettit,  96  Wis.  22. 

Reports  Circulated  by  Defendant.  —  Zantzinger 
v.  Weightman,  2  Cranch  (C.  C.)  478. 

Declarations  of  Plaintiff's  Guilt  and  Refusal  to 
Dismiss  Prosecution.  —  Marks  v.  Hastings,  101 
Ala.  165. 

Offer  to  Drop  Prosecution.  —  Gilliford  v.  Win- 
del.  108  Pa.  St.  142. 
Evidence  of  Declarations  of  the  Defendant's 


Counsel  that  he  never  had  any  faith  in  the  action 
complained  of  is  admissible  on  the  question  ol 
malice.  Wuest  v.  American  Tobacco  Co.,  10 
S.  Dak.  394. 

So  Where  the  Defense  Was  Advice  of  Counsel, 
evidence  that  the  defendant  staled  before  she 
retained  counsel  that  she  wanted  to  "  get  a 
lawyer  to  do  a  dirty,  mean  trick  "  was  held 
competent  on  the  question  of  maiice  and  bad 
faith.  Willard  v.  Petitt,  153  111.  663,  affirming 
54  111.  App.  257. 

3.  Defendant's  Activity  and  Zeal  —  Alabama. 

—  Lunsford  v.  Dietrich,  93  Ala.  565,  30  Am. 
St.  Rep.  79;  Marks  v.  Hastings,  101  Ala.  165. 

Indiana.  —  Billing  v.  Ten  Eyck,  82  Ind.  421, 
42  Am.  Rep.  505;  Smiih  v.  McDaniel,  5  Ind. 
App.  581. 

Maryland.  —  Straus  v.  Young,  36  Md.  246; 
Turner  v.  Walker,  3  Gill  &  J.  (Md.)  377,  22 
Am.  Dec.  329. 

Minnesota.  — Smith  v.  Maben,  42  Minn.  516. 
New  York.  —  Vanderbilt  v.  Mathis,  5  Duer 
(N.  Y.)  304. 

Vermont.  — Gifford  v.  Hassam,  50  Vt.  704. 
Assistance  in  Arrest  and  Efforts  to  Procure  Evi- 
dence. ■ —  Gifford  v.  Hassam,  50  Vt.  704. 

Voluntary  Appearance  Before  Grand  Jury.  — 
Smith  v.  McDaniel,  5  Ind.  App.  581. 
Publication  in  Newspapers  of  Report  of  Arrest. 

—  Cooney  v.  Chase,  81  Mich.  203;  Brockleman 
v.  Brandt,  (C.  PI.  Spec.  T.)  10  Abb.  Pr.  (N.  Y.) 
141.     Compare  Garvey  v.  Way  son,  42  Md.  17S. 

Attendance  upon  Execution  of  Search  Warrant 
Not  Evidence  of  Malice.  —  Garvey  v.  Wayson,42 
Md.  178. 

4.  Relations  of  Parties.  —  Bruington  v.  Win- 
gate,  55  Iowa  140;  Parker  v.  Parker,  102  Iowa 
500;  Sweeney  v.  Perney,  40  Kan.  102;  Thors- 
ton  v.  Wright,  77  Mich.  96. 

Ill  Will  toward  Others.  —  But  evidence  of 
the  defendant's  ill  will  against  persons  other 
than  the  plaintiff  is,  in  general,  incompetent. 
Shanks  v.  Robinson,  130  Ind.  479. 

5.  Successive  Actions  or  Attempts  to  Prosecute 

—  Georgia.  —  Schumann  v.  Torbett,  S6  Ga.  25. 
Illinois.  — Payne  r1.  Donegan,  9  111.  App.  566 ; 

Epstein  v.  Berkowsky,  64  111.  App.  49S. 

Michigan.  —  Cooney  v.  Chase,  81  Mich.  203. 
Minnesota.  — Severns  v.  Brainerd,  61  Minn. 
265. 

ATew  York.  —  Revnolds  v.  Haywood,  77  Hun 
(N.  Y.)  131. 

Wisconsin.  —  Magmer  v.  Renk,  65  Wis.  364. 
Selection  of  Magistrate. — The  fact  that  a  party 
instituted    suit  before  the  justice  most  con- 
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MALICIOUS  PROSECUTION.      Incidents  of  Proceedings. 


4.  To  Show  Termination  of  Proceedings.  —  To  show  a  termination  of  the 
prosecution  and  the  manner  of  its  termination  it  is  proper  to  introduce  the 
record  of  the  proceedings.1 

Best  Evidence  of  Facts.  —  It  has  been  held,  indeed,  that  no  other  evidence  is 
competent  unless  a  foundation  is  laid  for  secondary  evidence. * 

Admissibility  of  Certified  Copies.  —  But  where,  of  course,  provision  is  made  by 
law  for  the  admissibility  of  duly  certified  copies  of  records,  such  evidence  is 
admissible  in  the  place  of  the  record  itself.3 

Record  of  Acquittal  Admissible  for  Limited  Purposes.  — -  The  record  of  the  plaintiff's 
acquittal  is  admissible  to  show  a  termination  of  the  prosecution  in  the  plain- 
tiff's favor,  but  for  no  other  purpose.  It  is  not  to  be  considered  on  the  ques- 
tion of  malice  or  want  of  probable  cause.4 

5.  Incidents  of  Proceedings  Complained  of —  a.  In  General.  —  As  a  general 
rule,  any  of  the  circumstances  attending  the  institution,  conduct,  or  termina- 
tion of  the  proceedings  complained  of  from  which  inferences  of  fact  as  to  the 
existence  or  nonexistence  of  any  of  the  essential  elements  of  malicious  prose- 
cution may  arise  are  admissible  in  evidence.5 


venient  to  him  is  not  evidence  of  wrongful 
intent,  though  the  convenience  of  the  other 
party  was  not  consulted  in  the  selection  of  the- 
magistrate.  Corpet  Brewing,  etc.,  Co.  v. 
Minwegen,  etc.,  Mfg.  Co.,  77  111.  App.  213. 

1.  Record  of  Proceedings  —  Alabama.  —  Watts 
v.  Clegg,  48  Ala.  561.  See  also  Long  v.  Rodg- 
ers,  19  Ala.  321. 

Connecticut.  —  Brown  v.  Randall,  36  Conn. 
56,  4  Am.  Rep.  35. 

Georgia. — Anderson  v.  Keller,  67  Ga.  58. 

Illinois  — Comisky  v.  Breen,  7  111.  App. 
369;  McGuire  v.  Goodman,  31  111.  App.  420; 
Wilmerton  v.  Sample,  39  111.  App.  60. 

Indiana  — Winemiller  v.  Thrash,  125  Ind. 
353- 

Iowa.  —  Mass  v.  Meire,  37  Iowa  97. 

Kansas.  —  Sweeney  v.  Perney,  40  Kan.  102. 

Maine.  —  Brainerd  v.  Brackelt,  33  Me.  580. 

Massachusetts.  —  Sayles  v.  Briggs,  4  Met. 
(Mass  )  421. 

New  York.  —  Mills  v.  McCoy,  4  Cow.  (N.  Y.) 
406. 

North  Carolina.  —  Williams  v.  Woo  Ihouse,  3 
Dev.  L.  (14  N.  Car.)  257. 

Ohio.  —  John  v.  Bridgman,  27  Ohio  St.  22. 

Pennsylvania.  —  Katterman  v.  Stitzer,  7 
Watts  (Pa.)  189;  Zeblev  v.  Storey,  117  Pa.  St. 
478. 

Texas.  —  Chubb  v.  Griffin,  13  Tex.  392; 
Sutor  v.  Wood,  76  Tex.  403. 

Wisconsin.  —  Winn  v.  Peckham,  42  Wis. 
493- 

Canada.  —  Lusty  v.  Magrath,  6  U.  C.  Q.  B. 
O.  S.  340;  O'Hara  v.  Dougherty,  25  Ont.  347; 
Hewitt  v.  Cane,  26  Ont.  133. 

Judgment  of  Discharge  Nunc  pro  Tunc.  — 
Holmes  v.  Horger,  96  Mich.  408. 

Where  Record  Contains  Improper  Matter.  —  The 
fact  that  the  record  of  the  suit  alleged  to  have 
been  malicious  contains  improper  matter  is  not 
ground  for  its  exclusion  from  the  evidence. 
The  defendant  should  ask  the  court  to  instruct 
the  jury  to  disregard  such  portion.  Granger 
v.  Warrington,  8  111.  299. 

2.  Secondary  Evidence  Inadmissible  unless  Foun- 
dation Laid  —  United  Slates.  —  Brewer  v.  Jacobs, 
22  Fed.  Rep.  217. 

Connecticut.  —  Brown  v.  Randall,  36  Conn. 
56,  4  Am.  Rep.  35. 


Illinois.  —  Comisky  v.  Breen,  7  111.  App.  369. 
Massachusetts.  —  Sayles  v.    Briggs,  4  Met. 
(Mass.)  421.    And  see  Stone  v.  Crocker,  24 
Pick.  (Mass.)  Sr. 

North  Carolina.  —  Williams  v,  Woodhouse, 
3  Dev.  L.  (14  N.  Car.)  257. 

Warrant  with  Indorsement  of  Acquittal  Held 
Sufficient.  —  Dougherty  v.  Dorsey,  4  Bibb  (Ky.) 
207.  But  compare  Hewitt  v.  Cane,  26  Ont. 
133:  McCann  v.  Preneveau,  10  Ont.  573. 

When  Record  May  Be  Made.  —  See  Cottrell  v. 
Cottrell,  126  Ind  181;  Ames  v.  Snider,  69  111. 
376. 

3.  Certified  Copies.  —  Cherry  v.  McCants,  7  S. 
Car.  224;  Fant  v.  McDaniel,  1  Brev.  (S.  Car.) 
173,  2  Am.  Dec.  660;  McCann  v.  Preneveau,  10 
Ont.  573- 

Admissible  Without  Order  of  Court.  —  Lusty  v. 
McGrath,  6  U.  C.  Q.  B.  O.  S.  340.  And  see 
Reg.  v.  Ivy,  24  U.  C.  C.  P.  78.  But  compare 
Kelley  v.  Pickett,  2  Brev.  (S.  Car.)  144. 

Prosecution  in  Foreign  Country.  —  It  has  been 
held  that  if  the  prosecution  was  in  a  foreign 
country  a  copy  of  the  record  is  not  indis- 
pensably necessary,  but  other  evidence  of  the 
facts  may  be  received.  Young  v.  Gregorie,  3 
Call  (Va.)  446,  2  Am.  Dec.  556. 

4.  Admissibility  for  Limited  Purposes.  —  Wil- 
merton v.  Sample,  39  111.  App.  60;  Sweeney  v. 
Perney,  40  Kan.  102;  John  v.  Bridgman,  27 
Ohio  St.  22.  And  see  Daly  v.  Leamy,  5  U.  C. 
C  P.  375- 

Doctrine  that  Record  of  Acquittal  Inadmissible, 

—  See  Skidmore  v.  Bricker,  77  111.  164;  Corbley 
v.  Wilson,  71  III.  209,  22  Am.  Rep.  98. 

5.  See  Stone  v.  Stevens,  12  Conn.  219,  50 
Am.  Dec.  611;  Johnson  v.  Miller,  63  Iowa  529, 
50  Am.  Rep.  758;  Barber  v.  Scott,  92  Iowa  5a; 
Hall  v.  Acklen,  9  La.  Ann.  219;  Thurston  v. 
Wright,  77  Mich.  96;  Auer  v.  Mauser,  6  Pa. 
Super.  Ct.  618,  42  W.  N.  C.  (Pa.)  40. 

But  for  particular  circumstances  held  to  be 
inadmissible,  see  Wetzlar  v.  Zachariah,  16  L. 
T.  N.  S.  432;  Barker  v.  Nugell,  2  M-  &  Rob. 
371;  Anderson  v.  Keller,  67  Ga.  58;  Farwell 
v.  Laird,  58  Kan.  402;  Hall  v.  Acklen,  g  La. 
Ann.  219;  Casey  v.  Sevatson,  30  Minn.  516; 
Stone  7i.  Powell,  5  Mo.  435:  Dempsey  v.  State, 
27  Tex.  App.  269,  11  Am.  St.  Rep.  193.  See 
also  Kutner  v.  Fargo,  34  N.  Y.  App.  Div.  317. 
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MALICIOUS  PROSECUTION.  Character  of  Parties. 


b. .  Evidence  on  Prior  Trial.  —  It  is  generally  held  to  be  permissible  to 
show  what  the  evidence  was  on  the  trial  of  the  proceedings  complained  of.1 

But  It  Is  Not  Incumbent  on  the  Plaintiff,  in  an  action  for  a  malicious  prosecution 
before  a  magistrate,  to  give  in  evidence  all  the  testimony  introduced  before 
the  magistrate,8  nor  are  irrelevant  and  immaterial  portions  admissible.3 

6.  Evidence  of  Collateral  Suits.  —  Where  any  of  the  facts  involved  in  the 
prosecution  alleged  to  have  been  malicious  have  been  adjudicated  in  other 
litigation  between  the  parties,  evidence  of  such  circumstance  may  be  relevant 
on  the  question  of  probable  cause  or  malice.4 

7.  Evidence  of  Character  of  Parties  -  -  a.  Evidence  of  Plaintiff's  Good 
CHARACTER.  —  It  has  been  held  that  the  plaintiff  is  entitled  to  introduce 


ana  cms  as  a  pare  01  trie  pjanuin  s  amrmauve  case,  ana  not  merely  in  reDuuai 
of  an  attack  upon  his  character  by  evidence  on  the  part  of  the  defense.6 
But  of  course  it  should  be  shown  in  addition  that  the  defendant  had  knowl- 
edge of  the  plaintiff's  good  reputation.7 


1.  Evidence  on  Prior  Trial  —  Alabama.  —  Mc- 
Mahan  v.  Armstrong,  2  Slew.  &  P.  (Ala.)  151, 
23  Am.  Dec.  304;  Gardner  v.  Randolph,  18 
Ala.  685. 

Colorado. — See  Brown  v.  Willoughby,  5 
Colo.  1. 

Connecticut.  —  Goodrich  v.  Warner,  21  Conn. 
432. 

Illinois.  — Richey  v.  McBean,  17  111.  63. 

Massachusetts.  —  Bacon  v.  Towne,  4  Cush. 
(Mass.)  217. 

Ohio.  —  Richards^.  Foulke,  3  Ohio  52;  John 
v.  Bridgman,  27  Ohio  St.  22. 

Washington.  —  Kellogg  v.  Scheuerman,  18 
Wash.  293. 

Defendant's  Testimony  Admissible.  —  Dreux  v. 
Domec,  18  Cat.  83;  Richey  v.  McBean,  17  111. 
63;  Evansville,  etc.,  R.  Co.  v.  Talbot,  131  Ind. 
221;  Bays  v.  Herring,  51  Iowa  286;  Hays  v. 
Waller,  2  Mo.  222;  Gueirant  v.  Tinder,  Gilmer 
(Va.)  36.  But  compare  Paukett  v.  Livermore,  5 
Iowa  277;  Riney  v.  Vanlandigham,  9  Mo.  816. 

The  Defendant  Cannot  Introduce  Evidence  as  to 
what  he  himself  stated  at  the  time  when  the 
prisoner  was  discharged,  as  the  reason  of  the 
failure  in  the  prosecution,  as  a  party  cannot 
make  evidence  for  himself  and  then  claim 
its  admissibility  as  res  gestce.  McCausland  v. 
Wonderly,  56  111.  410. 

2.  Not  Necessary  to  Introduce  All  Former  Evi- 
dence.—  Biggs  v.  Clay,  3  N.  &  M.  464,  28  E. 
C.  L.  407;  Bacon  v.  Towne,  4  Cush.  (Mass.) 
217. 

3.  Portions  Inadmissible. — Kellogg  v.  Scheuer- 
man, 1 8  Wash.  293. 

4.  Prosecution  for  Larceny  of  Money  —  Adjudica- 
tion of  Plaintiff's  Claim.  —  Thomas  v.  Smith,  51 
Mo.  App.  605. 

Probate  Proceedings  Adjudicating  Title  to  Per- 
sonal Property.  —  Behrnes  v.  Coxe,  2  La.  Ann. 
472. 

Prosecution  for  Taking  Timber  from  Land  —  Ad- 
judication of  Title.  —  Procior  Coal  Co.  v.  Moses, 
(Ky.  1897)40  S.  W.  Rep.  681.  See  also  Flack- 
ler  v.  Novak,  94  Iowa  634. 

Trespass  —  Right  of  Possession. —  Keesling  v. 
Doyle,  8  Ind.  App.  43. 

Accounting  Between  Partners.— Peden  v.  Mail, 
118  Ind.  560. 


Attachment  —  Subsequent  Arrest  on  Criminal 
Charge.  —  Eagleton  v.  Kabrich,  66  Mo.  App. 
231. 

Replevin  —  Former  Judgment  for  Property  In- 
volved.—  Sheahan  v.  National  Steamship  Co., 

66  Hun  (N.  Y.)  48. 

Prior  Suit  to  Which  Plaintiff  Was  Not  a  Party 
—  Fraud  and  Collusion  —  Record  Inadmissible.  — 

Clements  v.  Odorless  Excavating  Apparatus 
Co.,  67  Md.  461,  605,  1  Am.  St.  Rep.  409. 

5.  Evidence  of  Plaintiffs  Good  Character  —  Dis- 
trict of  Columbia.  —  Coleman  v.  Heurich,  2 
Mackey  (D.  C.)  189. 

Illinois.  —  Israel  v.  Brooks,  23  111.  575;  Ross 
v.  Innis,  35  111.  487,  85  Am.  Dec.  373.  And 
see  Skidmore  v.  Bricker,  77  111.  164. 

Indiana.  —  Blizzard  v.  Hays,  46  Ind.  166,  15 
Am.  Rep.  291;  Shannon  v.  Spencer,  1  Blackf. 
(Ind.)  526. 

Iowa.  —  But  see,  as  doubting  this  rule,  Bays 
v.  Herring,  51  Iowa  2S6. 

Massachusetts.  —  Mclntire  v.  Levering,  148 
Mass.  546,  12  Am.  St.  Rep.  594;  Bacon  v. 
Towne,  4  Cush.  (Mass.)  217. 

Minnesota.  —  Olson  v.  Tvete,  46  Minn.  225. 
Ohio.  —  Funk  v.  Amor,  4  Ohio  Cir.  Ct.  271,  2 
Ohio  Cir.  Dec.  541,  4  Ohio  Cir.  Dec.  662. 

Texas. — San  A ntonio,  etc.,  R.  Co.  v.  Griffin, 
20  Tex.  Civ.  App.  91. 

Wisconsin. — Woodworth  v.  Mills.  61  Wis. 
44,  50  Am.  Rep.  135. 

6.  Mclntire  v.  Levering,  148  Mass.  546,  12 
Am.  St.  Rep.  594;  Fur.k  v.  Amor,  4  Ohio  Cir. 
Ct.  271,  2  Ohio  Cir.  Dec.  541,  4  Ohio  Cir.  Dec. 
662;  Woodworth  v.  Mills,  61  Wis.  44,  50  Am. 
Rep.  135. 

But  See  Contra,  to  the  effect  that  such  evi- 
dence is  not  admissible  unless  the  plaintiff's 
character  has  been  assailed  by  his  adversary 
or  put  in  issue  by  the  pleadings,  Biennan  v. 
Tracy,  2  Mo.  App.  540;  Kennedy  v.  Holladay, 
25  Mo.  App.  503. 

7.  Defendant's  Knowledge  of  Plaintiffs  Good 
Character.  —  Coleman  v.  Heurich,  2  Mackey 
(D.  C.)  189;  Ross  v.  Innis,  35  111.  487,  85  Am. 
Dec.  373;  Blizzard  v.  Hays.  46  Ind.  166,  15 
Am.  Rep.  291;  Mclntire?'.  Levering,  14S  Mass. 
546,  12  Am.  St.  Rep.  594;  Funk  v.  Amor,  4 
Ohio  Cir.  Ct.  271,  2  Ohio  Cir.  Dec.  541. 

69S  Volume  XIX. 


Evidence. 


MALICIOUS  PROSECUTION.  Character  of  Parties. 


b.  Evidence  of  Plaintiff's  Bad  Character  —  (i)  To  Shotv  Probable 
Cause.  —  Evidence  of  the  plaintiff's  general  bad  character  at  the  time  when 
the  proceedings  complained  of  were  instituted,  known  to  the  defendant,  is 
generally  received  to  show  probable  cause  and  the  defendant's  belief  in  the 
truth  of  the  charge.1 

Malice.  —  And  since  malice  in  fact  may  be  inferred  from  the  want  of  prob- 
able cause,  it  has  been  held  that  evidence  of  the  plaintiff's  character  and  repu- 
tation is  also  held  admissible  on  the  question  of  malice.2 

(2)  In  Mitigation  of  Damages.  —  Evidence  of  the  plaintiff's  general  bad 
character  is  also  admissible  in  mitigation  of  damages,  where  a  recovery  is 
sought  for  injury  to  character  or  reputation.3  But  where,  it  has  been  held, 
the  plaintiff  disclaims  the  right  to  any  special  damages  for  injury  to  his  char- 
acter, evidence  of  his  general  bad  character  is  not  admissible.4 

(3)  To  Impeach  Credit  as  Witness.  —  Evidence  of  the  plaintiff's  bad  char- 
acter or  reputation  is,  under  general  rules  of  evidence,  admissible  for  the  pur- 
pose of  impeaching  the  credibility  of  his  testimony.5 

(4)  Particular  Acts  of  Misconduct.- — It  has  been  held  that  evidence  of 
particular  acts  of  misconduct  is  not  admissible  to  show  the  plaintiff's  general 
bad  character.0    An  unfounded  prosecution  cannot  be  justified  nor  the  prose- 


Defendant's  Acquaintance  with  Plaintiff — Pre- 
sumption of  Defendant's  Knowledge. —  Wood  worth 
v.  Mills,  6r  Wis.  44,  50  Am.  Rep.  135. 

1.  Evidence  of  Plaintiff's  Bad  Character  —  Prob- 
able Cause —  England.  — Rodiiguezz/.  Tadmire, 
2  Esp.  721. 

United  States.  —  Hickman  v.  Jones,  9  Wall. 
(U.  S.)  197. 

Alabama.  —  Martin  v.  Hardesty,  27  Ala.  458, 
62  Am.  Dec.  773. 

Connecticut. — Sherwood  v.  Reed,  35  Conn. 
450,  95  Am.  Dec.  284. 

Illinois.  —  Rosenkrans  v.  Barker,  115  111. 
331,  56  Am.  Rep.  169. 

Indiana.  —  Oliver  v.  Pate,  43  Ind.  132. 

Kentucky.  —  G  regory  v.  Thomas,  2  Bibb  (Ky .) 
286,  5  Am.  Dec.  608. 

Maine.  —  Pullen  v.  Glidden,  68  Me.  559. 

Massachusetts.  —  Mclntire  v.  Levering,  148 
Mass.  546,  12  Am.  St.  Rep.  594;  Bacon  71. 
Towne,  4  Cash.  (Mass.)  217. 

Missouri.  — Miller  v.  Brown,  3  Mo.  127,  23 
Am.  Dec.  693;  Peck  v.  Chouteau,  91  Mo.  138, 
60  Am.  Rep.  236;  Warren  v.  Flood,  72  Mo. 
App.  igg. 

North  Carolina.  —  Bostick  v.  Rutherford,  4 
Hawks  (11  N.  Car.)  83. 

Ohio.  —  Britton  v.  Granger,  13  Ohio  Cir.  Ct. 
281,  7  Ohio  Cir.  Dec.  182. 

Oregon.  — Gee  v.  Culver,  13  Oregon  598. 

Wisconsin.  —  Scheer  v.  Keown,  34  Wis.  349. 

Bad  Character  of  Codefendant  in  Prosecution  — 
Evidence  Held  Inadmissible.  —  Armstrong  v. 
Grogan,  5  Sneed  (Tenn.)  108. 

Reputation  of  Other  Members  of  Family  Held 
Inadmissible.- — Bruce  v.  Tyler,  127  lnd.  468; 
Hyde  v.  Greuch,  62  Md.  577. 

Nature  of  Characteristics  —  Connection  with. 
Offense  Charged  Necessary.  —  Noble  v.  While, 
103  Iowa  352. 

2.  Plaintiffs  Character  and  Reputation — Malice. 
—  Pullen  v.  Glidden,  68  Me.  559;  Peck  v. 
Chouteau,  91  Mo.  138,  60  Am.  Rep.  236. 

Reputation  Among  Particular  Class. —  It  has 
been  held  that  evidence  of  the  bad  reputation 
of  (he  plaintiff  among  a  particular  class  of  per- 
sons, in  contradistinction  to  general  bad  repu- 


tation, is  not  admissible.  Eschbach  v.  Hunt, 
47  Md.  61. 

3.  Evidence  in  Mitigation  of  Damages — Illinois. 

—  Rosenkrans  v.  Barker,  115  111.  331,  56  Am. 
Rep.  169. 

Maine. —  Fitzgibbon  v.  Brown,  43  Me.  169. 
Massachtisctts.  —  Mclntire  v.  Levering,  148 
Mass.  546,  12  Am.  St.  Rep.  594;  Bacon  v. 
Towne,  4  Gush.  (Mass  )  217. 

Missouri.  —  Gregory  v.  Chambers,  78  Mo. 
294;  Finleyz;.  St.  Louis  Refrigerator,  etc.,  Co., 
99  Mo,  559. 

ATew  Jersey.  —  O'Brien  v.  Frasier,  47  N.J. 
L.  349,  54  Am.  Rep.  170. 

North  Carolina.  —  Bostick  v.  Rutherford,  4 
Hawks  (11  N.  Car.)  83. 

Oregon.  —  Gee  v.  Culver,  13  Oregon  598. 
South  Carolina.  —  Taylor  v.  Dominick,  36  S. 
Car.  368. 

4.  Effect  of  Disclaimer.  —  Smith  v.  Hyndman, 
10  Cush.  (Mass.)  554. 

5.  Credibility  of  Witness.  —  Wright  v.  Hanna, 
98  Ind.  217. 

6.  Particular  Acts  of  Misconduct  —  England. 

—  Rodriguez  v.  Tadmire,  2  Esp.  721.  See  also 
Newsam  v.  Carr,  2  Stark.  69,  3  E.  C.  L.  320. 

Alabama.  —  See  Butler  v.  Johnson,  10  Ala. 
459- 

California.  —  Williams  v.  Casebeer,  126 
Cal.  77- 

Kentucky.  —  Gregory  z>.  Thomas,  2  Bibb 
(Ky.)  286,  5  Am.  Dec.  608. 

Massachusetts.  —  Mclntire  v.  Levering,  148 
Mass.  546,  12  Am.  St.  Rep.  594;  Tillotson  v. 
Warner,  3  Gray  (Mass.)  574;  Bullock  v.  Lind- 
say, 9  Gray  (Mass.)  30. 

Michigan.  —  Patterson  v.  Garlock,  39  Mich. 
447;  Carson  v.  Edgeworth,  43  Mich.  241. 

Missouri.  —  Hill  v.  Palm,  38  Mo.  13;  Rosen- 
feld  v.  Stix,  67  Mo.  App.  582.  See  also  Peck 
v.  Chouteau,  91  Mo.  App.  138,  60  Am.  Rep.  236. 
But  compare  Degenhart  v.  Schmidt,  7  Mo.  App. 
117. 

New  Jersey. — O'Brien  v.  Frasier,  47  N.J. 
L.  349,  54  Am.  Rep.  170. 

New  York.  —  Stevens  v.  Metropolitan  L.  Ins 
Co.,  (C.  PI.  Gen.  T.)  2  Misc.  (N.  Y.)  5*4. 
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cutor's  malice  disproved  by  evidence  of  offenses  committed  by  the  plaintiff 
other  than  those  for  which  he  was  pio;ecuted  by  the  defendant.1 

c  Evidence  of  Defendant's  Character.  —  As  the  defendant's  char- 
acter is  not,  as  a  rule,  involved  in  actions  for  malicious  prosecution,  evidence 
thereof  is  not  usually  received.2  But  evidence  of  the  defendant's  character 
for  truth  and  veracity  may  of  course  be  admitted  on  the  question  of  his  credi- 
bility as  a  witness.3 

8.  Evidence  of  Financial  Condition  —  Domestic  Relations.  —  Evidence  of  the 
defendant's  financial  condition  is  admissible  where  punitive  damages  are 
recoverable.4  But  evidence  of  the  defendant's  social  position  or  family  rela- 
tions is  not  admissible.5 

XVII.  Burden  of  Proof  —  1.  In  General.  —  The  burden  of  proof  is  upon 
the  plaintiff  to  establish  affirmatively  all  the  essential  elements  of  his  cause  of 
action." 

2.  Want  of  Probable  Cause  —  a.  In  General.  —  Although  the  negative  of 
the  issue,  the  burden  of  proof  is  in  general  upon  the  plaintiff  to  show  a  want 
of  probable  cause  for  the  prosecution.7 


Wisconsin. — Sutton  v.  McConnell,  46  Wis. 
269.     Compare  Murphy  -'.  Martin,  58  Wis.  276. 

But  Where  the  Plaintiff  Assaulted  the  Defend- 
ant's Servant,  and  the  defendant,  complaining 
thereof  in  behalf  of  the  servant,  signed  by  mis- 
take a  complaint  charging  an  assault  on  him- 
self, but  on  the  trial,  perceiving  the  mistake, 
requested  that  the  party  accused  be  discharged, 
it  was  held  thai,  the  defendant  was  entitled,  in 
an  action  against  him  for  malicious  prosecu- 
lion,  to  show,  on  the  issue  of  malice,  that 
the  plaintiff  assaulted  the  servant  before  the 
complaint  was  made.  Ripley  v.  McBarron,  125 
Mass.  272. 

1.  Stated  Rationale  of  Rule.  —  Carson  v.  Edge- 
worth,  43  Mich.  24.1;  Eagleton  v.  Kabrich,  66 
Mo.  App.  231. 

2.  Evidence  of  Defendant's  Character.  —  Rogers 
v.  Lamb,  3  Blackf.  (Ind.)  155. 

Reputation  of  Defendant's  Wife  and  Son  Inadmis- 
sible. —  Home  v.  Sullivan,  83  III.  30. 

Where  Intent  Involved.  —  It  has  been  held, 
however,  that  as  the  injury  must  depend  either 
wholly  or  in  some  degree  upon  intenl,  char- 
acter bscomes  a  material  inquiry  to  ascertain 
this  in  doubtful  cases.  Scott  v.  Fletcher,  1 
Overt.  (Tenn.)  48S. 

Evidence  in  Prior  Proceedings. —  It  has  been 
held  that  if  evidence  touching  ihe  character  of 
the  defendant  in  the  action  for  malicious  prose- 
cution constituted  a  part  of  Ihe  evidence  given 
in  the  trial  of  the  proceedings  complained  of, 
then  such  evidence  may  also  be  introduced  in 
the  action  for  malicious  prosecution.  Good- 
rich v.  Warner,  21  Conn.  432. 

3.  To  Impeach  Credibility.  —  Goodrich  v.  War- 
ner, 21  Conn.  432. 

4.  When  Evidence  Admissible.  —  Coleman  v. 
Allen,  79  Ga.  637,  11  Am.  St.  Rep.  449;  Sexson 
v.  Hoover,  1  Ind.  App.  65;  Renfro  z.  Prior,  22 
Mo.  App.  403. 

For  a  full  discussion  of  the  admissibility  of 
evidence  of  the  defendant's  financial  condition 
when  exemplary  damages  are  recoverable,  see 
the  title  Exemplary  Damages,  vol.  12,  p.  47 
et  seq. 

When  Admissible  on  Question  of  Probable  Cause. 

—  In  an  action  for  malicious  prosecution  for 
an  alleged  fraudulent  disposition  of  mortgaged 
chattels,  the  fact  that  the  plaintiff  had  a  large 


amount  of  property  is  competent  on  the  ques- 
tion of  probable  cause  for  the  belief  that  the 
plaintiff  had  disposed  of  the  mortgaged  prop- 
erty with  fraudulent  intent.  Reisan  v.  Mott, 
42  Minn.  49,  18  Am.  St.  Rep.  489.  And  see 
Coleman  v.  Allen,  79  Ga.  637,  11  Am.  St.  Rep. 
449- 

5.  Social  Position  —  Domestic  Relations.  —  Ren- 
fro v.  Prior,  22  Mo.  App.  403. 

6.  Burden  of  Proof  —  General  Rule.  —  Comisky 
v.  Breen,  7  111.  App.  369;  Griffin  v.  Chubb,  7 
Tex.  603,  5S  Am.  Dec.  85.  See  generally  the 
title  Burden  of  Proof,  vol.  5,  p.  21. 

7.  Want  of  Probable  Cause  —  Burden  of  Proof  — 
England.  —  Walker  v.  South  Eastern  R.  Co., 
39  L.  J.  C.  PI.  346,  L.  R.  5  C.  P.  640,  18  W. 
R.  1032,  23  L.  T.  N.  S.  14;  Taylor  p.  Willans, 
2  B.  &  Ad.  845,  22  E.  C.  L.  195;  Willans  v. 
Taylor,  6  Bing.  183,  19  E.  C.  L.  47,  3  M.  &  P. 
350;  Abrath  v.  North  Eastern  R.  Co.,  11  App. 
Cas.  247,  55  L.  J.  Q.  B.  457,  55  L.  T.  N.  S.  63. 
50  J.  P.  659.  See  also  Farmer  v.  Darling,  4 
Burr.  197L 

Canada.  —  Malcolm  v.  Perth  Mut.  F.  Ins. 
Co.,  29  Ont.  717;  Barbour  v.  Gettings,  26  U. 
C.  Q.  B.  544. 

United  States.  —  Wheelers.  Nesbitt,  24  How. 
(U.  S.)  544- 

Alabama. — O'Grady  v.  Julian,  34  Ala.  SS: 
Jordan  z\  Alabama  G.  S.  R.  Co.,  81  Ala.  220; 
Lunsford  v.  Dietrich,  93  Ala.  565,  30  Am.  St. 
Rep.  79. 

Arkansas.  —  Foster  v.  Pitts,  63  Ark.  387. 
California.  —  Potter   v.   Seale,  8  Cal.  217; 
Levy  v.  Brannan,  39  Cal.  485. 

Delaware.  —  Wells  v.  Parsons,  3  Harr.  (Del.) 

505- 

Georgia.  —  Sledge  v.  McLaren,  29  Ga.  64. 
Illinois.  —  Palmer  v.  Richardson,  70  111.  544; 
Davie  v.  Wisher,  72  111.  262;  Calef  v.  Thomas, 
81  III.  478;  Comisky  v.  Breen,  7  111.  App.  369; 
Emery  v.  Ginnan,  24  III.  App.  65:  Lowry  v. 
Hately,  30  111.  App.  297;  Skala  v.  Rus.  60  111. 
App.  479;  Epstein  v.  Berkowsky,  64  111.  App. 
4g8.  But  compare  Collins  v.  Hayte,  50  111.  337, 
99  Am.  Dec.  521. 

Indiana.  — -Carey  v.  Sheets,  67  Ind.  375. 
loiva.  —  Hidy7'.  Murray,  101  Iowa  65;  Davis 
v.  Cook,  3  Greene  (Iowa)  539;  Barber  v.  Scott, 
92  Iowa  52. 
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b.  WHEN  BURDEN  SHIFTS.  —  The  general  rule  is  that  the  burden  to  show 
probable  cause  shifts  to  the  defendant  whenever  the  plaintiff  has  introduced 
proof  sufficient  to  establish  prima  facie  the  want  of  probable  cause.1 

3.  Malice  —  a.  In  GENERAL.  —  The  burden  of  proof  to  show  malice  is 
upon  the  plaintiff.2 


Kansas.  —  Wright  v.  Hayter,  5  Kan.  App. 
638. 

Kentucky.  —  Wood  v.  Weir,  5  B.  Mon.  (Ky.) 
544;  Garrard  v.  Willet,  4  J.  J.  Marsh.  (Ky.) 
628;  Lucas  v.  Hunt,  91  Ky.  279. 

Louisiana.  —  Coleman  v.  Hibernia  Ins.  Co., 
36  La.  Ann.  92;  Womack  v.  Fudikar,  47  La. 
Ann.  33;  Mosley  v.  Yearwood,  48  La.  Ann. 
334;  Monroe  v.  Wesion  Lumber  Co.,  50  La. 
Ann.  142. 

Maine.  —  Morton  v.  Young,  55  Me.  24,  92 
Am.  Dec.  565. 

Massachusetts.  —  Brigham  v.  Aldrich,  105 
Mass.  212;  Legallee  v.  Blaisdell,  134  Mass. 
473;  Stone  v.  Crocker,  24  Pick.  (Mass.)  84; 
Black  v.  Buckingham,  174  Mass.  102. 

Michigan.  —  Hamilton  v.  Smith,  39  Mich. 
222. 

Minnesota.  —  Burton  v.  St.  Paul,  etc.,  R. 
Co.,  33  Minn.  189;  Olson  v.  Tvete,  46  Minn. 
225. 

Missouri. — Christian  v.  Hanna,  58  Mo. 
App.  37;  Matlick  v.  Crump,  62  Mo.  App.  21. 

Nebraska.  — Tucker  v.  Cannon,  32  Neb.  444. 

Nevada. — Cassinelli  v.  Cassinelli,  24  Nev. 
182. 

New  York.  — Young  v.  Lyall,  57  N.  Y. 
Super.  Ct.  39;  Kline  v.  Hibbard,  80  Hun  (N. 
Y.)  50;  Kutner  v.  Fargo.  34  N.  Y.  App.  Div. 
317;  Bulkeley  v.  Smith,  2  Duer  (N.  Y.)  271; 
Vanderbilt  v.  Mathis,  5  Duer  (N.  Y.)  304;  Ship- 
man  v.  Learn,  92  Hun  (N.  Y.)  558;  Gorton  v. 
De  Angelis,  6  Wend.  (N.  Y.)  418;  Thompson 
v.  Lumley,  (C.  PI.  Gen.  T.)  50  How.  Pr.  (N. 
Y.)  105. 

North  Carolina.  — Johnston  v.  Lance,  7  Ired. 
L.  (29  N.  Car.)  448. 

Ohio.  — John  v.  Bridgman,  27  Ohio  St.  22. 

Pennsylvania.  —  Beach  v.  Wheeler,  30  Pa. 
St.  69;  Sutton  v.  Anderson,  103  Pa.  St.  151; 
Walter  v.  Sample,  25  Pa.  St.  275. 

Texas.  —  Griffin  v  Chubb,  7  Tex.  603,  58 
Am.  Dec.  85;  Hurlbut  v.  Boaz,  4  Te\.  Civ. 
App.  371. 

Virginia.  —  Scott  v.  Shelor,  28  Gratt.  (Va.) 
891. 

West  Virginia.  —  Vinal  v.  Core,  18  W.  Va.  I. 

Wisconsin.  —  Spain  v.  Howe,  25  Wis.  625; 
Messman  v.  Ihlenfeldt,  89  Wis.  585. 

Where  Plaintiff  Shows  Express  Malice.  —  In 
Frowman  v.  Smith,  Litt.  Sel.  Cas.  (Ky.)  7,  12 
Am.  Dec.  265,  it  seems  to  have  been  intimater! 
that  if  the  plaintiff  shows  express  malice  in  the 
defendant,  the  burden  will  then  be  upon  the 
latter  to  show  probable  cause. 

Defendant's  Belief.  —  To  the  effect  that  on  the 
question  of  the  defendant's  belief  of  probable 
cause  the  burden  of  proof  is  on  the  defendant, 
see  Brown  v.  Morris,  3  Bush  (Ky.)  81. 

Advice  of  Counsel.  —  So  it  has  been  held  that 
the  burden  is  on  the  defendant  to  show  advice 
of  counsel  as  constituting  probable  cause. 
Williams  v.  Casebeer,  126  Cal.  77;  Wuest  v. 
American  Tobacco  Co.,  10  S.  Dak.  394. 

Where  Defendant  Pleads  Singly  to  Truth  of 
Facts. —  It  has  been  held  that  if  the  defendant 


pleads  singly  to  the  truth  of  the  facts  involved 
in  the  prosecution  he  thereby  assumes  the 
burden  of  proof  to  show  probable  cause. 
Morris  v.  Corson,  7  Cow.  (N.  Y.)  281. 

1.  When  Burden  Shifts.  —  Cotton  v.  James,  1 
B.  &  Ad.  128,  20  E.  C.  L.  358;  Farmer  v. 
Darling,  4  Burr.  1971;  Hidy  v.  Murray,  101 
Iowa  65;  Josselyn  v.  McAllister,  25  Mich.  45; 
Burhans  v.  Sandford,  19  Wend.  (N.  Y.)  417; 
Smith  v.  Eastern  Bldg.,  etc.,  Assoc.,  116  N. 
Car.  73;  Barhight  v.  Tammany,  11,8  Pa.  St. 
545,  38  Am.  St.  Rep.  853;  Smith  v.  Ege,  52  Pa. 
St.  419;  Walter  v.  Sample,  25  Pa.  St.  275; 
Messman  v.  Ihlenfeldt,  89  Wis.  585. 

Proof  Necessary  to  Shift  Burden.  —  In  Olson  v. 
Tvete,  46  Minn.  225,  it  was  held  that  as  fre- 
quently the  only  proof  possible  from  the  plain- 
tiff is  of  a  negative  character  and  in  reference 
to  matters  peculiarly  within  the  knowledge  of 
the  defendant,  less  satisfactory  and  convinc- 
ing proof  is  required  of  the  plaintiff  to  shift 
the  burden  than  would  otherwise  be  necessary. 

Verdict  of  Acquittal.  —  The  burden  is  not 
shifted  by  the  mere  showing  of  a  verdict  of 
acquittal.  Ullman  v.  Abrams,  9  Bush  (Ky.) 
738. 

The  Voluntary  Discontinuance  of  the  Prosecution 

does  not  shift  the  burden  of  proof  on  the  de- 
fendant to  show  probable  cause.  Joiner  v. 
Ocean  Steamship  Co.,  86  Ga.  238. 

But  Proof  of  the  Dismissal  of  the  Prosecution 
under  an  Agreement  between  the  parties  by 
which  the  defendant  therein  paid  a  part  of 
the  costs  does  not,  in  an  action  for  malicious 
prosecution,  shift  the  burden  upon  the  defend- 
ant. Langford  v.  Boston,  etc.,  R.  Co.,  144 
Mass.  431;  Welch  v.  Cheek,  115  N.  Car. 
310. 

2.  Burden  to  Show  Malice  on  Plaintiff — Eng- 
land. —  Purcell  v.  Macnamara.  q  East  361,  I 
Campb.  199;  Abrath  v.  North  Eastern  R.  Co., 
11  App.  Cas.  247,  55  L.  J.  Q.  B.  457,  55  L.  T. 
N.  S.  63,  50  J.  P.  659. 

Canada.  —  Lemire  v.  Duclos,  13  Quebec 
Super.  Ct.  82. 

Unit,-,/  States.  —  Wheeler  v.  Nesbitt,  24  How. 
(U.  S.)  544- 

Alaiama.  — Jordan  v.  Alabama  G.  S.  R.  Co., 
81  Ala.  220;  Lunsford  v.  Dietrich,  93  Ala.  565, 
30  Am.  St.  Rep.  79. 

Arkansas.  —  Foster  v.  Pitts,  63  Ark.  387. 
Connecticut.  —  Stone  v.   Stevens,   12  Conn. 
219,  30  Am.  Dec.  611. 

Illinois.  —  McFarland  v.  Washburn,  14  111. 
App.  369;  Emery  v.  Ginnan,  24  111.  App.  65; 
Lowry  v.  Hately,  30  III.  App.  297;  Epstein  v. 
Berkowsky,  64  111.  App.  498. 

Indiana.  —  Carey  v.  Sheets,  67  Ind.  375. 
Iowa.  —  Hidy    v.    Murray,    101    Iowa  65; 
Barber  v.  Scott,  92  Iowa  52. 

Kansas.  —  Wright  v.  Hayter,  5  Kan.  App. 
638. 

Kentucky.  —  Ullman   v.    Abrams,    9  Bush 
(Ky.)  7^S;  Garrard  v.  Willed,  4  J.  J.  Marsh. 
(Ky.)  628;  Wood  v.  Weir,  5  B.  Mon.  (Ky.)  544. 
Louisiana.  —  Coleman  v.  Hibernia  Ins.  Co., 
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b.  When  Burden  Shifts.  —  Where,  it  has  been  held,  a  prosecution  is 
shown  to  have  been  without  probable  cause,  the  burden  is  then  upon  the 
defendant  to  show  want  of  malice.1 

XVIII.  Damages  —  1.  In  General.  —  It  is  essential  to  the  support  of  an 
action  for  malicious  prosecution  that  the  plaintiff  should  prove  damages,  or 
facts  from  which  they  may  be  inferred.2 

2.  Kemote  Damages.  —  No  damages  which  are  merely  remote  consequences 
of  the  defendant's  conduct  are  recoverable.3 

3.  Amount  of  Recovery.  — -  The  amount  of  the  damages  is  in  general  a  ques- 
tion for  the  jury;4  and  unless  there  is  something  in  the  case  showing  that 
the  jury  has  been  influenced  in  its  determination  by  passion,  prejudice,  or 
some  improper  motive,  the  court  will  not  interfere  to  disturb  its  verdict.5 

4.  Elements  of  Recovery  —  a.  Deprivation  of  Liberty.  —  Where  in  the 
proceedings  complained  of  there  has  been  an  imprisonment  of  the  plaintiff, 
there  may  be  a  recovery  for  the  deprivation  of  his  liberty.6 


36  La.  Ann.  92;  Womack  v.  Fudikar,  47  La. 

Ann.  33. 

Massachusetts.  —  Brigham  v.  Alirich,  105 
Mass.  212. 

Minnesota.  — Olson  v.  Tvete,  46  Minn.  225. 

Missouri.  —  Christian  v.  Hanna,  58  Mo. 
App.  37;  Matlick  v.  Crump,  62  Mo.  App.  21. 

Nebraska.  —  Tucker  v.  Cannon,  32  Neb.  444. 

Nevada.  —  Cassinelli  v.  Cassinelli,  24  Nev. 
182. 

New  York. — Young  v.  Lyall,  57  N.  Y. 
Super.  Ct.  39;  Bulkeley  v.  Smith,  2  Duer  (N. 
Y.)27i;  Vanderbilt  v.  Mathis,  5  Duer  (N.  Y.) 
304;  Thompson  v.  Lumley,  (C.  PI.  Gen.  T.)  50 
How.  Pr.  (M.  Y.)  105. 

North  Carolina.  —  Bell  v.  Pearcy,  II  Ired. 
L.  (33  N.  Car.)  233. 

Ohio.  —  John  v.  Bridgman,  27  Ohio  St.  22. 

Pennsylvania.  —  Sutton  v.  Anderson,  103  Pa. 
St.  151. 

South  Carolina.  —  Heyvvard  v.  Cuthbert,  4 
McCord  L.  (S.  Car.)  354. 

Texas. — Griffin  v.  Chubb,  7  Tex.  603,  58 
Am.  Dec.  85;  Hurlbut  v.  Boaz,  4  Tex.  Civ. 
App.  371- 

Vermont.  —  Hatjie  v.  Hare,  68  Vt.  247. 
Wisconsin.  —  Spain  v.  Howe,  25  Wis.  625. 

1.  Malice  —  When  Burden  of  Proof  Shifts.— 
Torsch  v.  Dell,  88  Md.  459. 

2.  Proof  of  Damages.  —  Freeman  v.  Arkell,  3 
Dowl.  &  R.  669,  1  C.  &  P.  137. 

Evidence  of  Damages  Accruing  After  Institution 
of  Suit  Admissible.  —  Schmidt  v.  Hughes,  33 
111.  App.  65;  Wheeler  v.  Hanson,  161  Mass. 
370,  42  Am.  St.  Rep.  408. 

Attachment.  —  The  rules  as  to  damages  ap- 
plicable to  cases  of  malicious  prosecution  in 
general  apply  to  cases  of  malicious  attach- 
ment.   Walser  v.  Thies,  56  Mo.  89. 

Advice  of  Counsel  May  Mitigate  Exemplary  but 
Not  Actual  Damages.  —  Brown  v.  McBride, 
(Supm.  Ct.  Tr.  T._)  24  Misc.  (N.  Y.)  235. 

Waiver  of  Preliminary  Examination.  —  The  fact 
that  the  plaintiff  in  the  criminal  proceed- 
ing against  him  waived  preliminary  examina- 
tion, and  thereby  prolonged  his  imprisonment, 
should  not  be  considered  as  a  ground  for  re- 
ducing ihe  damages,  unless  there  is  proof  that 
his  motive  in  waiving  examination  and  expos- 
ing himself  to  continued  imprisonment  was  to 
enhance  damages.  King  v.  Colvin,  11  R.  I. 
582. 


702 


3.  Exposure  to  Weather.  —  Fletcher  v.  Chi- 
cago, etc.,  R.  Co.,  109  Mich.  363. 

Illness  of  Plaintiffs  'Wife.- — Hampton  v. 
Jones,  58  Iowa  317. 

Collateral  Losses. —  Donnell  v.  Jones,  13  Ala. 
490,  48  Am.  Dec.  59.  See  also  Oldfather  v. 
Zent,  14  Ind.  App.  89;  Cochrane  v.  Quacken- 
bush,  29  Minn.  376. 

4.  Question  for  Jury.  —  Chapman  v.  Dodd,  10 
Minn.  350;  Hiatt  v.  Kinkaid,  28  Neb.  721. 

But  the  Court  Should  Instruct  the  Jurors  as  to 
the  elements  of  damages  and  the  principles 
by  which  their  discretion  is  to  be  governed. 
Marks  v.  Hastings,  101  Ala.  165. 

Doctrine  of  liberality  in  Assessing  Damages.  — 
See  Burt  v.  Place,  4  Wend.  (N.  Y.)  59]. 

Substantial  Damages.  —  In  an  action  for  mali- 
cious prosecution  for  causing  the  plaintiff's 
arrest  on  the  ground  that  he  was  attempting 
to  evade  the  payment  of  fare  on  the  defend- 
ant's railroad  train,  and  putting  him  on  trial 
at  a  place  where  he  could  not  procure  bail,  it 
was  held  that  the  jury  might  properly  be  in- 
structed that  if  they  found  for  the  plaintiff  they 
must  award  substantial  damages.  Toomey  v. 
Delaware,  etc.,  R.  Co.,  (N.  Y.  Super.  Ct.  Gen. 
T.)  4  Misc.  (N.  Y.)  392. 

5.  Kinsey  v.  Wallace,  36  Cal.  462;  Walker 
v.  Martin,  43  111.  50S;  Reno  v.  Wilson,  49  111. 
95:  Chapman  v.  Dodd,  10  Minn.  350. 

For  Instances  of  Verdicts  Held  to  Be  Excessive 
under  the  rule  above  indicated,  see  Phelps  v. 
Cogswell,  70  Cal.  201;  Seabridge  v.  McAdam, 
119  Cal.  460;  Loewenthal  v.  Streng,  90  111.  74; 
Wheeler,  etc.,  Mfg.  Co.  v.  Barren,  70  111.  App. 
222;  Wright  v.  Hagerman,  (Ky.  1897)  42  S.  W. 
Rep.  917;  Cointement  v.  Cropper,  41  La.  Ann. 
303;  Billingsley  v.  Maas,  93  Wis.  176. 

For  Instances  of  Verdicts  Held  Not  to  Be  Exces- 
sive under  the  foregoing  rule,  see  Cuthbert  v. 
Galloway,  35  Fed.  Rep.  466;  Clarke  v.  Ameii- 
can  Dock,  etc.,  Co.,  35  Fed.  Rep.  478;  Williams 
v.  Casebeer,  126  Cal.  77;  Hirsch  v.  Feeney,  S3 
111.  548;  Mexican  Cent.  R.  Co.  v.  Gehr,  66  111. 
App.  173;  Evansville,  etc.,  R.  Co.  v.  Talbot, 
131  Ind.  221;  Spencer  v.  Cramblett,  56  Kan. 
794;  Doane  v.  Anderson,  (Supm.  Ct.  Gen.  T.) 
15  N.  Y.  Supp.  4^9;  Thorp  v.  Carvalho,  (C. 
PI.  Gen.  T.)  14  Misc.  (N.  Y.)  554;  Monjo  si. 
Monjo,  53  Hun  (N.  Y.)  145;  Gulf,  etc.,  R.  Co. 
v.  James,  73  Tex.  12,  15  Am.  St.  Rep.  743. 

6.  Deprivation  of    Liberty.  —  Hamilton  v. 
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b.  Value  of  Tjme  Lost— Interruption  of  Business.  —  There  may 
be  a  recovery  for  the  value  of  the  plaintiff's  time  lost  and  damages  from  inter- 
ruption of  business.1 

c.  Expenses  of  Litigation.  —  The  general  rule  is  that  the  plaintiff  may 
recover  for  his  ordinary  and  reasonable  expenses  of  litigation  in  the  defense 
of  the  proceedings  complained  of,  including  fees  paid  to  counsel;*  and  this 
although  such  expenses  were  defrayed  by  another  for  the  plaintiff.3  But  the 
jury  may  not,  it  has  been  held,  consider  the  fees  paid  to  counsel  in  the  con- 
duct of  the  case  at  bar.4 

d.  Mental  Suffering.  —  Mental  suffering  may  be  a  proper  element  of 
recovery,5  though  not  arising  directly  from  bodily  injuries.6 

Smith,  39  Mich.  222;  Wilson  v.  Bovven,  64 
Mich.  133;  Cassinelli  v.  Cassinelli.  24  Nev.  182. 

Mitigation  of  Damages  —  Voluntary  Submission 
to  Arrest.  —  Chatfield  v.  Bunnell,  69  Conn.  511. 

1.  Loss  of  Time  —  Interruption  of  Business. — 
Blunk  v.  Atchison,  etc.,  R.  Co.,  38  Fed.  Rep. 
311;  Woods  v.  Finnell,  13  Bush  (Ky.)  628; 
Hamilton  v.  Smith,  39  Mich.  222;  Wilson  v. 
Bovven,  64  Mich.  133.  And  see  Oldfather  v 
Zeal,  21  Ind.  App.  307. 

Loss  of  Boarders  to  Boarding-house  Keeper.  — 
See  Slater  v.  Kimbro,  91  Ga.  217,  44  Am.  St. 
Rep  19. 

Illegal  Business  —  Wrongful  Attachment  — 
Damages  for   Interruption  Not  Recoverable.  — 

Kauftman  v.  Babcock,  67  Tex.  241. 

2.  Expenses  of  Litigation  —  Counsel's  Fees  — 
England.  —  Rowlands  v.  Samuel,  11  Q.  B.  39, 
63  E.  C.  L.  39,  17  L.  J.  Q.  B.  65;  Gould  v. 
Barratt,  2  M.  &  Rob.  171;  Sandback  v.  Thomas, 
r  Stark.  306,  2  E.  C.  L.  121. 

United  States.  —  Blunk  v.  Atchison,  etc.,  R. 
Co.,  38  Fed.  Rep.  311. 

Alabama.  —  Killebrew  v.  Carlisle,  97  Ala. 
535- 

Califoriua.  —  Eastin  v.  Stockton  Bank,  66 
Cal.  123,  56  Am.  Rep.  77. 

Georgia.  —  Farrar  v.  Brackett,  86  Ga.  463; 
Slater  v.  Kimbro,  91  Ga.  217,  44  Am.  St. 
Rep.  19. 

Illinois.  —  Murphy  v.  Larson,  77  111.  172; 
Krug  v.  Ward,  77  111.  603. 

Indiana.  —  Lockenour  v.  Sides,  57  Ind.  360, 
26  Am.  Rep.  58. 

Kentucky.  —  Woods  v.  Finnell,  13  Bush  (Ky.) 
628;  Abohosh  v.  Buck,  (Ky.  1897)  43  S.  W. 
Rep.  425. 

Massachusetts.  —  Wheeler  v.  Hanson,  16] 
Mass.  370.  42  Am.  St.  Rep.  408. 

Michigan.  —  Hamilton  v.  Smith,  39  Mich. 
222;  Wilson  v.  Bovven,  64  Mich.  133;  Thurston 
v.  Wright,  77  Mich.  96. 

Minnesota.  —  Mitchell  v.  Davies,  51  Minn. 
168. 

Missouri.  —  Gregory  v.  Chambers,  78  Mo. 
294. 

New  York.  —  Sheldon  v.  Carpenter,  4  N.  Y. 
579.  55  Am.  Dec.  301;  Fagnan  v.  Knox,  40  N. 
Y.  Super.  Ct.  41;  Thompson  v.  Lumley,  7 
Daly  (N.  Y.)  74. 

North  Dakota.  —  Kolka  v.  Jone's,  6  N.  Dak. 
461. 

Virginia.  —  Parsons  v.  Harper,  16  Gratt. 
(Va.)64. 

Wisconsin.  —  Waufle  v.  McLellan,  51  Wis. 
484. 

Allowance  Within  Discretion  of  Jury. —  Gregory 
v.  Chambers,  78  Mo.  294. 


Expenditures  Must  Be  Reasonable.  —  Eastin  v. 
Stockton  Bank,  66  Cal.  123,  56  Am.  Rep.  77; 
Kolka  v.  Jones,  6  N.  Dak.  461. 

Amount  Must  Be  Shown.  —  Murphy  v.  Larson, 
77  111.  172;  Mitchell  v.  Davies,  51  Minn.  168. 

But  in  an  Action  for  a  Malicious  Distress  it  was 
held  that  the  plaintiff  could  not  recover  his  ex- 
tra costs  as  between  attorney  and  client  in- 
curred in  an  action  of  replevin  which  he 
had  brought  to  recover  the  goods  distrained. 
Grace  v.  Morgan,  1  Hodges  398. 

Contrary  Doctrine.  —  See  as  in  opposition  to 
the  rule  stated  in  the  text,  Sinclair  v.  Eldred, 
4  Taunt.  7;  Webber  v.  Nicholas,  R.  &  M.  419, 
21  E.  C.  L.  479,  4  Bing.  16,  13  E.  C.  L.  326. 
And  compare  supra,  this  title.  What  Constitutes 
Malicious  Prosecution  —  Rule  in  Civil  Cases. 

3.  Expenses  Paid  by  Third  Person.  —  Krug  v. 
Ward,  77  111.  603. 

4.  Counsel  Fees  in  Case  at  Bar.  —  Stewart  v. 
Sonneborn,  98  U.  S.  187.  But  consider  in  this 
connection  the  general  rule  of  some  jurisdic- 
tions, that  there  may  be  a  recover}'  of  counsel 
fees  and  other  expenses  of  litigation  in  any 
case  in  which  exemplary  damages  are  proper. 
See  the  title  Damages,  vol.  8,  pp.  675,  676. 

5.  Mental  Suffering  —  Alabama.  —  Killebrew 
v.  Carlisle,  97  Ala.  535. 

Iowa.  —  Davis  v.  Seeley,  91  Iowa  583,  51  Am. 
St.  Rep.  356. 

Massachusetts.  —  Wheeler  v.  Hanson,  161 
Mass.  370,  42  Am.  St.  Rep.  408. 

Michigan.  —  Wilson  v.  Bowen,  64  Mich. 
133- 

Nevada.  —  Cassinelli  v.  Cassinelli,  24  Nev. 
182. 

New  York.  —  Fagnan  v.  Knox,  40  N.  Y. 
Super.  Ct.  41. 

Texas.  —  Shannon  v.  Jones,  76  Tex.  141. 
Recovery   for    Indignity.  —  McWilliams  v. 
Hoban,  42  Md.  56;  Fagnan  v.  Knox,  40  N.  Y. 
Super.  Ct.  41. 

Domestic  Conditions  —  Evidence  of  Held  Admis- 
sible. —  Davis  v.  Seeley,  91  Iowa  583,  51  Am. 
St.  Rep.  356.  But  see  contra,  as  to  such  evi- 
dence for  the  purpose  of  affecting  compensa- 
tory damages.  Reisan  v.  Mott,  42  Minn.  49, 
18  Am.  St.  Rep.  489. 

Loss  of  Society  of  Family.  —  Killebrew  v.  Car- 
lisle, 97  Ala.  535;  Hamilton  v.  Smith,  39  Mich. 
222.  And  where  boih  the  plaintiff  and  his 
wife  were  arrested,  it  was  held  that  the  fact 
that  the  two  were  kept  separate  while  in  jail 
might  be  regarded  by  the  jury  in  assessing 
compensatory  damages.  Spear  v.  Hiles,  67 
Wis.  350. 

6.  Bodily  Injury  Not  Necessary. —  Parkhurst 
z.  Masteller,  57  Iowa  474. 
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c.  Injuries  to  Credit  and  Reputation.  —  There  may  be  a  recovery  of 
damages  for  injuries  to  the  plaintiff's  credit  and  reputation.1 

f.  Injuries  to  Property.  —  In  an  action  for  malicious  prosecution  in 
wrongfully  seizing  property  there  may  be  recovery  for  damages  to  the  prop- 
erty taken.2 

5.  Exemplary  Damages.  —  In  an  action  for  the  malicious  prosecution  of  civil 
or  criminal  proceedings,  there  may  be  a  recovery  of  exemplary  damages, 
where  the  requisite  elements  exist.3 

MALICIOUS  THREATS. —  See  the  title  Threats  and  Threatening 

Letters. 

MALLEABLE.  —  Malleable  is  defined  as  capable  of  being  drawn  out  or 
extended  by  beating;  capable  of  extension  by  hammering;  reducible  to 
laminated  form  by  beating.4 

MALPEACTICE.    (As  to  malpractice  by  physicians,  surgeons,  dentists,  and 

druggists,  see  the  title  PHYSICIANS  AND  SURGEONS.)  —  See  note  5. 


1.  Credit  and  Reputation — United  States. — 
Kennedy  v.  Meacliam,  18  Fed.  Rep.  312; 
Blunk  v.  Atchison,  etc.,  R.  Co.,  38  Fed.  Rep. 
311;  Zantzinger  v.  Weightman,  2  Cranch  (C. 
C)  478. 

Alabama.  —  Goldsmith  v.  Picard,  27  Ala.  142. 

Georgia,  — Slater  v.  Kimbro,  91  Ga.  217,  44 
Am.  St.  Rep.  19;  Stapp  v.  Partlovv,  Dudley 
(Ga.)  176. 

Illinois.  —  Lawrence  v.  Hagennan,  56  111.  68; 
Gundermann  v.  Buschner,  73  111.  App.  180. 

Massachusetts.  —  Wheeler  v.  Hanson,  161 
Mass.  370,  42  Am.  St.  Rep.  408. 

Michigan.  —  Hamilton  v.  Smith,  39  Mich. 
222:  Fine  v.  Navarre,  104  Mich.  93. 

Missouri.  —  Miller  v.  Brown,  3  Mo.  127,  23 
Am.  Dec.  693. 

New  York.  —  Sheldon  v.  Carpenter,  4  N.  Y. 
579.  55  Am.  Dec.  301;  Fagnan  v.  Knox,  40  N. 
Y.  Super.  Ct.  41. 

Texas.  —  Hernsheim  v.  Babcock,  (Tex.  1S87) 
2  S.  W.  Rep.  880;  Kaufman  v.  Armstrong,  74 
Tex.  65. 

Washington.  —  Jones  v.  Jenkins,  3  Wash.  17. 

Newspaper  Accounts  Admissible. — Minneapolis 
Threshing  Mach.  Co.  v.  Regier,  51  Neb.  402. 

Corporation  —  Reputation. — ■  It  has  been  held, 
however,  that  in  an  action  by  a  corporation  for 
the  malicious  prosecution  of  a  civil  suit,  no 
damages  are  recoverable  for  injuries  to  repu- 
tation, as  the  corporation  has  no  personal 
character.  Supreme  Lodge,  etc.,  v.  Unverzagt, 
76  Md.  104. 

2.  Injuries  to  Property.  —  Gundermann  v. 
Buschner,  73  111.  App.  180. 

Value  of  Use  of  Property  During  Period  of  De- 
privation.—  Newark  Coal  Co.  v.  Upson,  40 
Ohio  St.  17. 

Permanent  Injury.  —  And  in  addition  lo  the 
value  of  the  use,  there  may  be  a  recovery  for 
permanent  injury,  if  any,  to  the  plaintiff's  in- 
terest. Moffatt  v.  Fisher,  47  Iowa  473.  And 
see  Farrar  v.  Brackett,  86  Ga.  463. 

Conversion.  —  But  that  in  an  action  for  mali- 
cious prosecution  there  can  be  no  recovery  for 
a  conversion  of  the  goods  attached,  see  Burton 
v.  St.  Paul,  etc.,  R.  Co.,  33  Minn.  19. 

3.  Exemplary  Damages — United  States. — 
Jerman  v.  Stewart,  12  Fed.  Rep.  266;  Brown 
v.  Evans,  17  Fed.  Rep.  912;  Russell  v.  Brad- 
ley, 50  Fed.  Rep.  515;  Sonneborn  v.  Stewart, 
2  VVoods  (U.  S.)  599. 


Alabama.  —  Brown  v.  Master,  m  Ala.  397. 
Illinois.  —  Lawrence  v.  Hagerman,  56  111. 
68;  Frankfurter  v.  Bryan,  12  111.  App.  549. 
And  see  Cartwright  v.  Elliott,  45  111.  App.  458. 
Compare  Murphy  v.  Larson,  77  111.  172. 

Indiana.  —  Lyllon  v.  Baird,  95  Ind.  349; 
Sexson  v.  Hoover,  I  Ind.  App.  65. 

Iowa.  —  Parkhurst  v.  Masieller,  57  Iowa  474. 
Kentucky.  —  Proctor  Coal  Co.  z.  Moses,  (Ky. 
1897)  40  S.  W.  Rep.  681. 

Louisiana. — Conery  v.  Coons,  33  La.  Ann. 
372;  Deslonde  v.  O'Hern,  39  La.  Ann.  14. 
And  see  Ivers  v.  Ryan,  42  La.  Ann.  32. 

Maryland.  —  Cooper  v.  Utterbach,  37  Md. 
283;  Stansbury  v.  Fogle,  37  Md.  369;  McWil- 
liams  v.  Hoban,  42  Md.  56;  Hyde  v.  Greuch, 

62  Md.  577. 
Missouri.  —  Walser  v.  Thies,  56  Mo.  89. 
ATevada.  —  Cassinelli  v.  Cassinelli,  24  Nev. 

182. 

New  York.  —  Thompson  v.  Lumley,  7  Daly 
(N.  Y.)  74;  Brown  v.  McBride,  (Supm.  Ct.  Tr. 
T.)  24  Misc.  (N.  Y.)  235. 

North  Carolina.  —  Ellis  v.  Hampton,  123  N. 
Car.  194. 

Texas.  —  Rice  v.  Miller,  70  Tex.  613,  8  Am. 
St.  Rep.  630;  Gulf,  etc.,  R.  Co.  v.  James,  73 
Tex.  12,  15  Am.  St.  Rep.  743;  Tynburg  v. 
Cohen,  67  Tex.  220;  Blum  v.  Stein,  6S  Tex. 
608;  Kauffman  v.  Babcock,  67  Tex.  241. 

West  Virginia.  —  Vinal  v.  Core,  18  W.  Va.  I. 
For  a  Discussion  of  the  General  Principles  regu- 
lating the  allowance  of  exemplary  damages, 
see  the  title  Exemplary  Damages,  vol.  12,  p.  2. 

The  Malice  of  an  Agent  in  Suing  Out  an  Attach- 
ment will  not  render  his  principal  liable  for 
exemplary  damages  in  the  absence  of  a  ratifi- 
cation with  knowledge  of  the  facts.  Tynburg 
v.  Cohen,  67  Tex.  220.    See  also  Foster  v.  Pitts, 

63  Ark.  387. 
Attachment  —  Offer  to  Return  Goods  Held  Ad- 
missible in  Mitigation.  —  Billingsley  v.  Hewett, 
(Tex.  Civ.  App.  1897)  39  S.  W.  Rep.  953. 

Where  No  Actual  Damages  Have  Been  Sustained, 
it  has  been  held  that  no  exemplary  damages 
can  be  recovered  in  an  action  for  malicious 
prosecution.    Schippel  v.  Norton,  3S  Kan.  567. 

4.  Malleable.  —  Farris  v.  Magone,  46  Fed. 
Rep.  84;;.    This  case  arose  under  a  customs  act. 

5.  Malpractice  by  Attorney.  (See  also  the  title 
Attorney  and  Client,  vol.  3,  p.  27S.) — In 
Matter  of  Baum,  5  Silv.  Sup.  (N.  Y.)  463,  it 
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Definitions. 


MALT  LIQUOR.  (See  also  the  title  INTOXICATING  LIQUORS,  vol.  17, 
p.  198  et  seq.)  —  Malt  liquor  is  a  general  term  for  an  alcoholic  beverage  pro- 
duced merely  by  fermentation  of  malt,  as  opposed  to  those  obtained  by  dis- 
tillation of  malt  or  mash.1 

MALTREATMENT.  —  See  the  title  Physicians  and  Surgeons. 

MALUM  IN  SE  AND  MALUM  PROHIBITUM.  (See  also  the  titles  ILLEGAL 
Contracts,  vol.  15,  p.  939;  Ultra  Vires.)  —  An  offense  malum  in  se  is  one 
which  is  naturally  evil,  as  murder,  theft,  or  the  like ;  offenses  at  common  law 
are  generally  malum  in  se.  An  offense  malum  prohibitum,  on  the  contrary,  is 
not  naturally  an  evil,  but  becomes  so  in  consequence  of  its  being  forbidden, 
as  playing  at  games  which,  being  innocent  before,  have  been  made  unlawful  by 
statute.8 

MAN.  (See  generally  the  titles  Statutes  ;  Wills.)  —  A  man  is  denned 
as  a  male  adult  of  the  human  race,  as  distinguished  from  a  woman  or  a  boy ; 
one  who  has  attained  manhood,  or  who  is  regarded  as  of  manly  estate.3 


was  said:  "  Malpractice  as  a  lawyer  means 
evil  practice  in  a  professional  capacily  and  the 
resort  to  methods  and  practices  unsanctioned 
and  prohibited  by  law."  To  the  same  effect 
see  Matter  of  Post,  4  Silv.  Sup.  (N.  Y.)  249. 

In  Yates's  Case,  4  Johns.  (N.  Y.)  367,  it  was 
said:  "  The  word  malpractice  is  an  appropriate 
term  for  a  contempt  committed  by  an  attorney 
or  solicitor  in  abusing  the  practice  of  the 
courl ;  and  the  most  that  can  be  said  of  the 
order  before  us  is  that  it  uses  two  words  of 
synonymous  import  to  express  the  same  idea." 

Gambling.  —  In  Macon  v.  Shaw,  16  Ga.  186, 
it  was  held  that  the  crime  of  gambling  by  a 
city  marshal  did  not  constitute  "malpractice 
in  office  "  within  a  statute  authorizing  his  dis- 
missal for  such  malpractice.  See  generally 
the  titles  Public  Officers;  Sheriffs,  Mar- 
shals, and  Constables. 

Libel  and  Slander.  —  See  the  title  Libel  and 
Slander,  vol.  18,  p.  961. 

1.  Malt  Liquor.  -  Sarlls  v.  U.  S.,  152  U.  S. 
572.  573-  See  also  U.  S.  v.  Ducournau,  54 
Fed.  Rep.  139;  U.  S.  v.  Cohn,  (Indian  Ter.  1899) 
52  S.  W.  Rep.  44;  Weisbrodl  v.  State,  50  Ohio 
St.  192. 

"  The  term  malt  liquors  embraces  porter, 
ale,  beer,  and  the  like."  Blankenship  v. 
State,  93  Ga.  815,  quoting  Allred  v.  State,  89 
Ala.  113. 

"Malt  liquor  is  a  broader  term  than  '  lager 
beer,'  and  includes  other  beverages,  as  ale  and 
porter."    Sampson  v.  State,  107  Ala.  79. 

2.  Bouv.  L.  Diet. 

In  Pullman  Palace-Car  Co.  v.  Central 
Transp.  Co.,  65  Fed.  Rep.  164,  it  was  said: 
"  It  seems  to  be  true  that  the  distinction  be- 
tween malum  prohibitum  and  malum  in  se 
(which  never  had  the  support  of  just  reason) 
has  disappeared." 

3.  Adult  Male,  —  Century  Diet.,  followed  in 
Holliday  v.  State,  35  Tex.  Crim.  133,  in  which 
case  it  was  held  that  evidence  that  the  defend- 
ant was  a  man  was  sufficient  proof  that  he  was 
an  adult  male. 

Seduction,  Etc.  (See  also  the  titles  Rape; 
Seduction.)  —  In  Kenyon  v.  People,  26  N.  Y. 
211,  construing  a  statute  in  regard  to  seduc- 
tion which  said:  "  Any  man  who  shall,  under 
promise  of  marriage,  seduce,"  etc.,  Balcom, 
J.,  said:  "  The  apparent  spirit  of  the  act,  and 
the  mischief  or  vice  aimed  at  by  the  legisla- 
ture, clearly  show  that  the  word  man,  as  used 
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in  this  statute,  means  a  male  person  who  has 
arrived  at  the  age  of  puberty,  or  is  capable  of 
committing  a  rape."  It  had  been  contended 
that  the  term  should  be  limited  to  a  male  per- 
son twenty-one  years  of  age.  See  to  the  same 
effect.  State  v.  Seiler,  106  Wis.  346(fornication). 

The  words  "man  and  woman  "  in  the  Crim- 
inal Code  of  Quebec,  art.  266,  which  defines  the 
crime  of  rape,  are  to  be  taken  in  a  general  or 
generic  sense  as  indicating  all  males  and 
females  of  the  human  race,  and  not  in  a  re- 
stricted sense  as  distinguished  from  boys  and 
girls.  Reg.  v.  Riopel,  (Quebec  Q.  B.)  2  Can. 
Cr.  Cas.  225,  8  Quebec  Q.  B.  181. 

Female.  —  Man  used  as  a  generic  term  may 
include  females  as  well  as  males.  Turner  v. 
Whitten,  40  Ala.  532.  This  case  was  upon 
the  construction  of  an  exemption  provided  by 
statute  for  the  family  of  a  decedent. 

In  Silver  v.  Ladd,  7  Wall.  (U.  S.)  219,  in  con- 
struing a  benevolent  statute  of  the  govern- 
ment, made  for  the  benefit  of  its  citizens,  and 
inviting  and  encouraging  them  to  settle  on  its 
distant  public  lands,  it  was  held  that  the 
words  "  single  man"  and  "  married  man," 
might,  especially  if  aided  by  the  context  and 
other  parts  of  the  statute,  be  taken  in  a  generic 
sense;  and  accordingly  that  Act  Cong.  Sept. 
27,  1850,  §  4,  granting,  by  way  of  donation, 
lands  in  Oregon  Territory  to  "  every  white 
settler  or  occupant,  American  half-breed  In- 
dians included,"  embraced  within  the  term 
"  single  man  "  an  unmarried  woman. 

In  Smith  v.  Allen,  31  Ark.  271,  English,  C. 
J.,  observed:  "  Section  7,  Gantt's  Digest,  pro- 
vides that  '  when  any  man  shall  die,  leaving 
minor  children  and  no  widow,  and  his  estate 
shall  not  be  above  the  value  of  three  hundred 
dollars,  his  entire  estate  shall  pass  to  and  vest 
in  his  minor  children  for  their  support  and 
education,  and  the  [probate]  court  shall  not  be 
required  to  appoint  an  administrator  on  such 
estate.'  In  this  case  a  woman,  the  original 
plaintiff,  died  leaving  a  minor  child  and  no 
husband,  and  her  ''state  was  not  above  the 
value  of  three  hundred  dollars.  By  statutory 
rule  of  construction,  the  word  man  in  the 
above  section  includes  a  woman,  and  the  word 
'  children  '  includes  a  child." 

The  English  Representation  of  the  People 
Act,  1867,  giving  the  franchise  to  every  man 
possessed  of  a  certain  qualification,  did  not  en- 
franchise women.    Although  by  the  statute  13 
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Definitions. 


MANACLES.  —  See  the  title  Constitutional  Law,  vol.  6,  p.  iooo. 
MANAGE. — To  manage  means  to  direct;  control;  govern;  administer; 
oversee.1 

-  MANAGEMENT.  (See  also  MISMANAGEMENT.)  —  Management  is  defined  as 
government ;  control ;  superintendence  ;  physical  or  manual  handling  or  guid- 
ance ;  the  act  of  managing  by  direction  or  regulation  ;  administration  ;  as,  the 
management  of  a  family,  or  of  a  household,  or  of  servants,  or  of  great  enter- 
prises, or  of  great  affairs.* 


&  14  Vict.,  c.  2i,  §  4,  it  was  enacted  that  "  in 
all  acts,  words  importing  the  masculine  gender 
shall  be  deemed  and  taken  to  include  females," 
the  word  man,  in  the  ordinary  and  popular 
sense  of  words,  is  used  in  contradistinction  to 
the  word  "  woman."  Chorlton  v.  Lings,  L.  R. 
4  C.  P.  374- 

Man  and  Wife.  —  In  Clancy  v.  Clancy,  66 
Mich.  202,  a  man  and  woman  entered  into  an 
agreement  thereafter  and  forever  to  "  live  as 
man  and  wife."  It  was  held  that  the  agree- 
ment did  not  in  terms  purport  to  be  an  agree- 
ment to  live  together  as  husband  and  wife. 
Morse,  J.,  however,  dissented, 

"Man,  Dog  or  Cat."  —  In  the  English  statute 
3  Edw.  I.,  c.  4,  the  words  "  man,  dog  or  cat " 
included  all  animals  escaping  alive  from  a 
wreck.    2  Inst.  167. 

Man  of  Straw.  —  To  write  or  speak  of  a  per- 
son in  trade  that  he  is  a  "  mere  man  of  straw  " 
is  to  impute  insolvency.  Eaton  v.  Johns,  11 
L.  J.  Exch.  150,  1  Dowl.  N.  S.  602. 

1.  Manage. —  Ure  v.  Ure,  185  111.  216;  Com. 
v.  Johnson,  144  Pa.  St.  381.  See  to  the  same 
effect,  Roberts  v.  State,  26  Fla.  362. 

Control  and  Manage.  —  See  Control,  vol.  7, 
P-  457- 

The  words  "  control "  and  manage  have 
been  held  to  be  synonymous.  Ure  v.  Ure,  [85 
111.  216;  Youngworth  v.  Jewell,  15  Nev.  48. 

Agency  to  Manage.  (See  also  the  title  Agency, 
vol.  1,  p.  1022.)  —  An  agency  to  manage  im- 
plies authority  to  do  with  the  property  what 
has  previously  been  done  with  it  by  the  own- 
ers, or  by  others  with  their  express  or  implied 
consent;  or,  furlher,  to  do  wilh  it  what  it  is 
usual  and  customary  to  do  with  property  of 
the  same  kind  in  the  same  locality.  Duncan 
v.  Hartman,  143  Pa.  St.  595. 

Employment  of  Counsel.  —  In  Perry  v.  Jones, 
18  Kan.  555,  it  was  said:  "  A  general  author- 
ity given  to  manage  the  defendant's  property 
can  hardly  be  considered  as  an  authority  to 
employ  counsel  in  a  case  concerning  some 
other  person's  property." 

Intoxicating  Liquors  —  License  —  "  Engage  in 
and  Manage  "  in  the  Sense  of  Carry  On  and  Con- 
duct. —  Roberts  v.  State,  26  Fla.  360.  See  also 
Jordan  v.  State,  22  Fla.  528;  Dansey  v.  State, 
23  Fla.  316.  See  generally  the  title  Intoxicat- 
ing Liquors,  vol.  17.  p.  189. 

Manage  Money. —  In  Sinking  Fund  Com'rs 
v.  Walker,  6  How.  (Miss.)  186,  it  was  said: 
"  The  power  to  manage  implies  the  power  to 
control.  It  allows  ihe  exercise  of  a  discre- 
tion. It  could  not  be  managed  without  the 
power  to  do  so,  and  by  requiring  the  one,  the 
other  was  conferred.  To  manage  money  is 
to  employ  or  invest  it.  It  requires  no  other 
management.  The  word  manage,  when  ap- 
plied to  money  placed  in  the  hands  of  another, 
is  a  word  of  trust  and  confidence." 


Power  of  Sale.  —  See  Control,  vol.  7,  p.  457, 

and  the  titles  Agency,  vol.  1,  p.  1022;  Powers. 

Manage  an  Estate.  —  The  words  "  to  manage 
an  estate,"  in  a  will,  give,  in  common  par- 
lance as  well  as  in  legal  acceptation,  no 
authority  to  part  with  the  entire  interest. 
Roosevelt  v.  Fulton,  7  Cow.  (N.  Y.)  81. 

In  Connecticut,  under  Laws  1885,  c.  110,  pro- 
viding (section  81)  that  conservators  "  shall 
have  the  charge  of  "  and  (section  84)  that  they 
"  shall  manage  "  the  estates  of  their  wards, 
such  conservators  have  power  by  virtue  of 
their  appointment,  and  without  first  obtaining 
authority  from  the  court  of  probate,  to  lease 
the  premises  of  their  wards  for  what,  in  view 
of  all  the  circumstances,  is  a  reasonable  time. 
Palmer  v.  Cheseboro,  55  Conn.  114. 

Locomotive.  —  In  Smith  v.  Old  Colony,  etc., 
R.  Co.,  10  R.  I.  22,  it  was  held  that  an  allega- 
ion  that  a  railroad  company  carelessly  man- 
aged a  locomotive  was  sustained  by  proof  that 
the  fire  in  the  locomotive  was  carelessly  man- 
aged. 

Unmanageableness  in  a  Horse.  —  In  Spaulding 
v.  Winslow,  74  Me.  536,  it  was  held  that  un- 
manageableness in  a  horse  was  not  easily  de- 
fined, as  much  depended  upon  the  circum- 
stances in  each  case. 

Manage  and  Superintend.  —  The  words  "  man- 
aged "  and  "  superintended  "  as  used  in  the 
Sole  Traders  Act  of  Nevada  (now  Comp.  Laws 
1900,  §  547)  are  synonymous.  "  The  husband 
cannot  direct,  conduct,  or  control  the  business 
in  which  the  wife  is  engaged,  or  any  part  of 
it."    Youngworth  v.  Jewell,  15  Nev.  48. 

2.  Management  of  Reform  School.  —  In  re  San- 
ders, 53  Kan.  197.  This  case  arose  upon  the 
construction  of  an  act  "  for  the  organization 
and  management  of  the  state  refotm  school." 
See  also  the  title  Houses  of  Refuge  and 
Correction,  vol.  15,  p.  777. 

Of  Common  Schools.  (See  generally  the  title 
Schools.) — The  constitution  of  Colorado  pro- 
hibits local  laws  for  the  management  of  com- 
mon schools.  It  was  held  in  the  case  of  In  re 
Consolidation  of  School  Districts,  23  Colo.  499, 
that  an  act  undertaking  to  provide  by  special 
law  the  manner  in  which  supplies  should  be 
furnished  to  such  school,  the  ccmpensation 
and  place  of  education  of  teachers  to  be  em- 
ployed, etc.,  fell  within  this  inhibition.  State 
v.  People,  87  111.  600;  Law  v.  People,  87  111. 
385;  Fuller  v.  Heath,  89  111.  2q6,  decided 
under  a  similar  constitutional  clause,  were 
distinguished. 

Management  of  Estate.  —  In  Watson  v.  Cleve- 
land, 21  Conn.  542,  it  was  said:  "  The  author- 
ity thus  conferred  [on  certain  trustees]  was 
'  the  entire  management  of  the  estate  given  to 
Mrs.  Cleveland,  at  their  discretion,  for  her 
benefit,  during  her  natural  life.'  By  the 
'  management  of  the  estate  '  was  only  meant 
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MANAGER.  (See  also  the  title  Agency,  vol.  i,  p.  930;  Officers  and 
Agents  of  Private  Corporations.)  —  A  manager  is  a  person  appointed  or 
elected  to  manage  the  affairs  of  another.  The  term  is  applied  to  those  officers 
of  a  corporation  who  are  authorized  to  manage  its  affairs.1 


the  controlling  of  the  property,  to  the  end 
that  income  and  profit  should  be  derived  from 
it;  such  as  leasing  it,  invesling,  securing, 
collecting,  etc." 

Management  of  Ship  —  Harter  Act.  (See  also 
the  title  Contracts  of  Affreightment  and 
Charter-parties,  vol.  7,  p.  232.)  —  In  The 
Silvia,  171  U.  S.  462,  affirming  68  Fed.  Rep. 
230,  64  Fed.  Rep.  607  (see  for  these  cases  the 
title  Contracts  of  Affreightment  and  Char- 
ter-parties, vol.  7,  p.  232,  note),  the  court  de- 
fined management  of  a  vessel,  as  used  under 
the  Harter  Act,  as  follows:  "  They  [the  words 
"  navigation  "  and  management]  might  not 
include  stowage  of  cargo,  not  affecting  the  fit- 
ness of  the  ship  to  carry  her  cargo.  But  they 
do  include,  at  the  least,  the  control  during  the 
voyage  of  everylhing  with  which  the  vessel  is 
equipped  for  the  purpose  of  protecting  her  and 
her  cargo  against  the  inroad  of  the  seas." 

An  errorof  judgment  of  the  masteras  to  the 
extent  of  repairs  necessary,  where  a  ship  is 
forced  into  a  foreign  port  for  repairs,  is  a  fault 
connected  with  the  management  of  the  ship, 
within  the  Harter  Act.  The  Guadeloupe,  92 
Fed.  Rep.  670. 

And  as  to  whether  management  is  a  larger 
term  than  "  navigation,"  see  The  Glenochil, 
(1896)  P.  D.  16;  The  Ferro,  (1893)  P.  D.  38, 
in  which  latler  case  it  was  held  that  negli- 
gent stowage  by  the  stevedore  was  not  wilhin 
the  words  "navigation  or  management  "  of  the 
ship. 

Same  —  Same  —  Neglect  to  Open  Sluices.  —  In 
the  Sandfield,  (C.  C.  A.)  92  Fed.  Rep.  664,  it 
was  held  that  a  neglect  to  open  a  sluice  gate 
designed  to  empty  the  bilges,  for  twenty  days 
during  heavy  weather  was  a  fault  appertain- 
ing lo  the  management  of  the  ship. 

Same — Care  of  Ports.  —  In  The  Manitoba, 
104  Fed.  Rep.  159,  the  term  "management  of 
the  ship"  was  held  not  to  include  the  care  of 
the  ports  in  the  immediate  preparation  for  the 
voyage.  The  court  said:  "  II  is  urged,  how- 
ever, that  the  care  of  the  ports  in  immediate 
preparation  for  sailing  is  so  peculiarly  a  duty 
of  the  officers  of  the  ship  that  the  term  '  man- 
agement of  the  ship  '  should  be  held  to  include 
this  duty,  and  not  be  resiricted  to  the  period 
of  actual  navigaiion.  I  recognize  the  force  of 
this  argument  and  its  analogy  to  the  case  of 
The  Glenochil,  (1896)  P.  10.  *  *  *  But 
howsoever  this  view  may  be  applied  to  other 
species  of  negligence  or  management,  it  can- 
not be  applied  to  negligence  as  respects  any 
of  the  elements  of  seaworthiness  or  of  sea- 
worthy conditions  on  sailing." 

1.  Manager  is  an  "  ambiguous  word,"  since 
it  "  may  mean  either  a  person  retained  gen- 
erally to  represent  the  principal  in  his  absence, 
or  one  who  has  the  superintendence  of  a  par- 
ticular contract  or  job.  in  which  latter  case  he 
would  be  in  no  different  position  from  that  of 
a  fellow  workman."  Murphy  v.  Smith,  19  C. 
B.  N.  S.  366,  115  E.  C.  L.  366. 

In  Com.  v.  Johnson,  144  Pa.  St.  381,  these 
words  are  quoted,  and  it  is  added  that  the  term 


"  is  often  applied  to  an  officer  of  a  corporation 
chosen  to  superintend  its  affairs." 

"  Ordinarily,  the  term  manager  means  '  one 
who  has  the  conduct  or  direction  of  anything; 
as,  the  manager  of  a  theatre;  the  tnanager  of 
a  lottery,  of  a  ball,  etc'  "  Com.  v.  Johnson, 
144  Pa.  St.  381. 

Corporation  —  Manager  de  Son  Tort.  —  An  Eng- 
lish statute  made  "  every  director  and  man- 
ager of  the  company  "  liable  if  the  company 
failed  to  present  an  annual  report.  The  defend- 
antand  appellant  was  secretary  of  the  company, 
but  was  not  elected  as  manager.  Neverthe- 
less, an  action  was  brought  against  him  under 
the  above  clause  for  failure  to  file  a  report. 
Blackburn,  J.,  said:  "  The  evidence  comes  to 
no  more  than  this,  that  he  was  permitted  by 
the  board  of  directors  to  manage  the  company 
generally,  just  as  if  he  had  been  legally  ap- 
pointed by  them  to  act  as  manager.  I  ihink 
there  is  evidence  that  the  appellant  took  upon 
himself  to  act,  and  did  act,  just  as  if  he  was 
such  manager,"  and  the  inference  drawn  by 
the  court  below  that  he  was,  by  his  own  wrong, 
manager  ot  the  company  was  approved. 
Gibson  v.  Barton,  L.  R.  10  Q.  B.  329. 

Hospital.  —  The  property  of  the  Maryland 
Hospital  for  the  Insane  was  by  statute  placed 
under  the  direction  and  control  of  a  body  of 
managers.  In  Baltimore  County  v.  Maryland 
Hospital,  62  Md.  132,  the  court  said:  "  It 
seems  manifest  that  the  managers  are  what 
the  term  imports  —  managers  simply  of  the 
property,  with  no  power  to  pledge,  alienate, 
or  encumber  it;  charged  with  the  duty  of  its 
protection  and  faithful  operation  for  and  on 
behalf  of  the  state,  but  invested  with  no  abso- 
lute ownership  of  the  property.  Their  corporate 
form  was  adopted  by  the  state  only  more 
conveniently  and  efficiently  to  administer  the 
affairs  of  the  institution  connected  with  '  its 
great  design,' the  cure  of  the  insane,  especially 
those  unable  to  defray  the  expense  of  curative 
treatment." 

Drug  Store.  —  See  Com.  v  Johnson,  144  Pa. 
St.  377,  set  out  under  the  title  Druggist,  vol. 
10,  p.  267,  note. 

Manager  in  Trust.  —  In  London,  etc..  Loan, 
etc.,  Co.  v.  Duggan,  (1893)  A.  C.  506,  it  was  held 
that  the  words  "  manager  in  trust,"  appended 
to  the  signature  of  a  bank  manager,  imported 
that  he  held  and  transferred  the  shares  in  trust 
for  his  employer,  the  bank,  and  were  not  calcu- 
lated to  suggest  that  he  stood  in  a  fiduciary 
relation  to  some  third  person,  so  as  to  affect  a 
transferee  for  value  with  constructive  notice 
of  such  relationship. 

Manager  and  Trustee.  —  See  New  York  Inst, 
for  Blind  v.  How,  10  N.  Y.  84. 

General  Manager.  (See  also  General  Man- 
ager, vol.  14,  p.  1002.)  —  See  Louisville,  etc., 
R.  Co.  v.  McVay,  98  Ind.  398. 

Fellow  Servant.  —  See  the  title  Fellow  Serv- 
ants, vol.  12,  p.  922,  946,  948. 

Managing  Agent.  —  A  managing  agent  is  an 
agent  having  general   supervision  over  the 
affairs  of  a  corporation.    It  would  seem  that 
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he  has  all  the  powers  of  a  general  manager  of 
a  corporation.  Upper  Mississippi  Transp  Co. 
v.  Whittaker,  16  Wis.  220;  Carr  v.  Commercial 
Bank,  19  Wis.  272.  And  see  the  title  Serv- 
ice of  Process  and  Papers,  19  Encyc.  of  Pl. 
and  Pr.  662,  680. 

In  Wheeler,  etc.,  Mfg.  Co.  v.  Lawson,  57 
Wis.  404,  the  court  said:  "The  managing 
agent,  as  defined  in  Upper  Mississippi  Transp. 
Co.  v.  Whittaker,  16  Wis.  220,  is  an  agent 
having  a  general  supervision  over  the  affairs 
of  the  corporation,  and  as  defined  in  Carr  v. 
Commercial  Bank,  19  Wis.  272,  he  would  seem 
lo  have  all  the  powers  of  the  general  manager 
of  a  corporation.  But  the  affiant's  duties  and 
authority  were  not  general,  but  limited  to  this 
state.  He  is  not  '  the  '  managing  agent,  but 
'  a '  managing  agent,  of  the  corporation. 
There  may  be,  and  probably  are.  many  such 
managing  agents  of  this  corporation.  A  per- 
son may  be  the  managing  agent  in  a  county 
or  other  defined  district  only,  but  would  fall 
short  of  being  the  managing  agent  of  Ihe  cor- 
poration, having  supervision  over  all  of  its 
affairs.  He  would  only  have  supervision  over 
a  small  part  of  fhe  affairs  of  the  corporation. 
Both  designations  are  used  in  the  affidavit, 
such  as  '  general  agent  and  managing  agent,' 
and  he  was  nothing  more  than  the  agent  of 
the  company  within  this  state,  with  perhaps 
general  powers  within  such  district,  and  he 
may  have  but  little  to  do  wtih  the  general  con- 
cerns of  the  company  at  large.  He  is  in  no 
sense  an  officer  of  the  corporation,  such  as  the 
general  manager  may  be  and  probably  is. 
We  hold,  therefore,  that  a  person,  to  be  au- 
thorized to  make  the  affidavit  for  a  corporation 
when  a  party  to  a  suit,  in  order  to  change  the 
venue  in  the  case  by  reason  of  the  prejudice 
of  the  judge,  must  be  an  officer  of  such  cor- 
poration, and  that  the  person  who  made  the 
affidavit  for  a  change  of  venue  in  this  case 
was  not  an  officer  of  the  corporation  plaintiff, 
and  that  he  was  therefore  not  authorized  to 
make  such  affidavit." 

Managing  Owner  of  Ship.  —  The  managing 
owner  of  a  ship  is  one  of  several  co-owners  to 
whom  the  others,  or  those  of  them  who  join  in 
the  adventure,  have  delegated  the  manage- 
ment of  the  ship.  He  has  authority  to  do  all 
things  usual  and  necessary  in  the  management, 
of  the  ship  and  the  delivery  of  the  cargo,  to 
enable  her  to  prosecute  her  voyage  and  earn 
freight,  with  the  right  to  appoint  an  agent  for 
the  purpose.    It  seems  that  it  is  a  question  to 


be  decided  in  each  case,  whether  a  managing 
owner  has  been  appointed  by  all  his  co-owners 
or  only  by  some  of  them,  and  consequently 
whether  he  has  power  to  bind  all  of  them  or 
only  some  of  them.  "  He  binds  those  whose 
agent  he  is;  he  binds  nobody  besides."  Per 
Bovven,  J.,  in  Frazer  v.  Cuthbertson,  6  Q.  B. 
D.  93. 

Bark  was  shipped  green  at  Penang,  under 
a  bill  of  lading  describing  it  to  be  of  a  certain 
weight,  and  making  it  deliverable  to  the  con- 
signees in  London  on  payment  of  freight  at  a 
certain  rate  per  ton  of  two  thousand  pounds, 
"  net  weight  delivered."  On  arrival  in  Lon- 
don, the  agent  appointed  by  the  managing 
owner  demanded  freight  on  the  weight  men- 
tioned in  the  bill  of  lading,  and  refused  to 
deliver  the  bark  unless  the  consignees  would 
pay  according  to  that  weight,  or  (under  an 
alleged  custom)  incur  the  expense  of  weighing 
over  the  ship's  side  or  at  a  legal  quay.  The 
consignees  paid  the  money  under  protest,  and 
brought  an  action  against  the  defendant,  one 
of  the  joint  owners,  to  recover  back  the  excess. 
The  jury  having  negatived  the  alleged  cus- 
tom, it  was  held  that  the  defendant  was  liable, 
notwithstanding  he  had  not  interfered  with  or 
in  any  way  assented  to  the  appointment  of  the 
agent  by  the  managing  owner,  and  that  no 
part  of  the  money  had  come  to  his  hands. 
Byles,  J.,  said:  "  The  money  was  received 
here  by  the  managing  owner.  I  adhere  to 
what  was  said  by  this  court  in  Barker  v.  High- 
ley,  15  C.  B.  N.  S.  27,  109  E.  C.  L.  27,  32  L.  J. 
C.  PI.  270,  viz.,  that  '  the  ship's  husband  or 
managing  owner  is  an  agent  appointed  by  the 
other  owners  to  do  what  is  necessary  to  enable 
the  ship  to  prosecute  her  voyage  and  earn 
freight.'  In  the  present  case,  that  which  the 
plaintiffs  seek  to  recover  back  is  a  portion  of 
the  freight  which  was  paid  by  tbem  in  order 
to  obtain  possession  of  their  goods.  The 
money  was  improperly  received,  and  the  own 
ers  are  bound  to  return  it."  Coulthurst  v. 
Sweet,  L.  R.  1  C.  P.  649. 

A  vessel  in  course  of  construction,  and  not 
yet  registered  and  enrolled  under  the  laws  of 
the  United  States,  cannot,  perhaps,  have  a 
master  or  a  managing  owner  technically  so 
called;  but  one  owner  having  the  superintend- 
ence and  contiol  of  the  construction,  with 
power  to  bind  his  fellows,  may  well  be  consid- 
ered the  managing  owner  or  even  the  master, 
in  the  general  sense  of  these  terms.  The  Brig 
Odorilla  v.  Baizley,  128  Pa.  St.  283. 
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By  the  Editorial  Staff. 

I.  Definition  and  Scope  of  Article,  716. 
II.  Nature  and  Origin  of  Remedy,  716. 

1.  Origin  and  History,  716. 

2.  Prerogative  Character,  717. 

3.  Civil  or  Criminal  Character,  718. 

4.  Legal  or  Equitable  Character,  718. 

5.  Action  or  Special  Proceeding,  719. 

6.  Extraordinary  Character,  720. 

7.  Statutory  Regulation,  720. 

8.  Mandamus  Compared  with  Other  Remedies,  721. 

a.  Injunction,  721. 

b.  Prohibition,  721. 

c.  Quo  Warranto,  722. 

d.  Certiorari,  722. 

e.  Equitable  Remedies,  722. 

9.  Original  Proceeding  or  Einal  Process,  722. 
10.  Mandamus  as  Res  judicata,  723. 

Ill  Principles  Governing  Issuance  of  Writ,  723. 

1.  In  General,  723. 

2.  Nature  of  Acts  Compelled  by  Mandamus,  724. 

a.  In  General,  724. 

b.  Clear  Legal  Rights  and  Duties,  725. 

c.  Unauthorized,  Illegal,  or  Prohibited  Acts,  730. 

d.  Equitable  Rights,  731. 

e.  Judicial  and  Discretionary  Duties,  732. 

f.  Ministerial  Duties,  740. 

g.  Private  Rights,  742. 

h.  Contract  Rights,  742. 

i.  Undoing  Acts  Already  Performed,  743. 
/.  Restraining  Action,  743. 

3.  Persons  Subject  to  Writ,  744. 

a.  Statement  of  Rule,  744. 

b.  Executive  Officers,  744. 

c.  Judicial  Officers,  744. 

d.  Legislative  Officers,  744. 

e.  Unofficial  Persons,  744. 

f.  De  Facto  Officers,  745. 

g.  Corporations,  745. 

4.  Other  Adequate  Remedy,  745. 

a.  In  General,  745. 

Sufficiency  of  Remedy  to  Oust  Jurisdiction  in  Mandamus,  745. 

(1)  In  General,  745. 

(2)  Indictment  or  Criminal  Prosecution,  747. 

(3)  Impeachment  of  Officer,  747. 

(4)  Equitable  Remedies,  747. 

(5)  Statutory  Remedies,  748. 

(6)  Ordinary  Action  at  Law,  749. 

(7)  Remedy  by  Appeal,  Error,  or  Certiorari,  750. 

5.  Discretion  of  Court,  751. 

a.  General  Rules,  751. 
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b.  Considerations  Affecting  Exercise  of  Discretion,  753. 

(1)  In  General,  753. 

(2)  Laches  and  Limitations,  755. 

(3)  Effect  of  Pending  Proceedings,  756. 

(4)  Writ  Unnecessary  or  Unavailing,  756. 

6.  Demand  and  Refusal,  759. 

a.  Necessity,  759. 

b.  Sufficiency  of  Demand,  761. 

c.  What  Constitutes  Refusal  or  Default,  762. 

7.  Time  of  Performance,  762. 

8.  Expiration  of  Term  of  Office,  763. 

9.  Determination  of  Constitutional  Questions,  763. 

a.  /«  General,  763. 

Unconstitutionality  of  Statute  as  Ground  for  Relief,  763. 
r.  Unconstitutionality  of  Statute  as  a  Defense,  764. 

10.  Election  of  Remedies,  765. 

11.  Mandamus  Equivalent  to  Action  Against  State,  765. 

IV.  Acts  and  Proceedings  of  Public  Officees  and  Boards,  765. 

1.  Controversies  Relating  to  Office,  765. 

a.  Appointment  of  Officer,  765. 

b.  Acceptance  of  Office,  765. 

c.  Restraining  Interference  with  Officer,  766. 

d.  Trial  of  Title  to  Office,  766. 

e.  Admission  or  Restoration  to  Office,  767. 

(1)  General  Rules,  767. 

(2)  Where  Office  Is  Full  De  Facto,  769. 

(3)  Limitations  of  Rule,  771. 

f.  Commission  and  Qualification  of  Officer,  772. 

g.  Civil  Service  Laws,  773. 

(1)  In  General,  773. 

(2)  Eligible  Lists,  773. 

(3)  Appointment,  773. 

(4)  Reinstatement,  774. 

h.  Army,  Navy,  or  Militia,  775. 

i.  Holding  Office  at  Particular  Place,  775. 

j.  Delivery  of  Books,  Records,  Insignia  of  Office,  etc.,  "jj6. 

(1)  Statement  of  Rule,  776. 

(2)  Title  to  Office  Not  Determined,  -j-j-j. 

(3)  Statutory  Remedy,  777. 

2.  Municipal  Corporations,  778. 

3.  Hospitals  and  Asylums,  778. 

4.  Prisons  and  Prisoners,  778. 

5.  Public  Lands,  779. 

6.  Attorney- General,  District  and  Prosecuting  Attorneys,  781. 

7.  Auditing  and  Fiscal  Officers,  781. 

/;/  General,  781. 

Audit  and  Payment  of  Claims,  782. 

(1)  General  Rules,  782. 

(«)  Audit  of  Claims,  782. 
(£)  Lssuance  of  Warrants,  785. 
(^)  Payment  of  Claims  and  Warrants,  789. 
aa.  In  General,  789. 

Illustrations,  792. 
rr.  Other  Remedies,  793. 
Necessity  of  Reducing  Claims  to  judgment,  793. 
(<?)  Necessity  of  Appropriation  or  Available  Funds,  795. 

(2)  Particular  Classes  of  Claims,  797. 

(a)  Salaries,  797. 

tfrt.  Proceeding  Against  Federal  Executive  Officer, 

797- 
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bb.  Against  State  or  County  Authorities,  797. 
cc.  Against  Municipal  Authorities,  798. 
dd.  Against  Authorities  Responsible  Only  to  the 
Croivn,  799. 

ee.  Determinatioti  of  Question  of  Title  to  Office,  799. 
(V)  Judgments,  800. 

aa.  In  General,  800. 
bb.  Conclusiveness  of  Judgment,  802. 
cc.  Dormant,  Satisfied,  and  Barred  Judgments, 
803. 

dd.  Audit,  Allowance,  and  Issuance  of  Warrant,  803 
(f)  Municipal  Securities,  803. 
(d}  Claims  Against  State,  804. 
(3)  Taxation  to  Pay  Claims,  805. 

8.  County  Boards  and  Officers,  805. 

9.  Stenographers,  807. 

10.  Mayor,  807. 

11.  Notaries  Public,  807. 

12.  Sheriffs,  807. 

13.  Clerks  of  Court,  808. 

14.  Roads,  Streets,  and  Highways,  808. 

a.  In  General,  808. 

b.  Establishment,  Opening,  and  Vacating,  809. 

c.  Assessment  and  Payment  of  Damages,  810. 

d.  Repairs,  811. 

^.  Obstructions  in  Highways,  812. 

15.  Bridges,  812. 

16.  Patents  and  Trade-marks,  814. 

17.  Corporations,  815. 

18.  Drains  and  Drainage,  816. 

19.  Paupers,  816. 

20.  Elections,  817. 

21.  Taxation,  817. 

22.  Inspection  and  Copy  of  Records,  817. 

23.  Extradition  of  Fugitives  from  Justice,  817. 

24.  Municipal  Securities,  817. 

25.  Contracts,  818. 

a.  Enforcement,  818. 

Letting  or  Awarding,  819. 

(1)  General,  819. 

(2)  Where  Contract  Has  Been  Awarded  to  Another,  820. 

(3)  Where  Remedy  by  Action  Exists,  820. 

(4)  Proof  of  Legal  Right  to  Award  Necessary,  820. 

(5)  Right  of  Next  Lowest  Bidder  After  Failure  to  Award  to 

Lowest  Bidder,  820. 

c.  Affixing  Signature  or  Seal,  821. 

d.  Entry  of  Contract  on  Official  Minutes,  821. 

e.  Annulment  of  Contracts,  821. 

26.  Licenses,  821. 

a.  Issuance,  821. 

(1)  General,  821. 

(2)  6a/<?  of  Intoxicating  Liquors,  822. 

(3)  To  Physician,  Dentist,  etc.,  822. 
Revocation,  823. 

27.  Approval  of  Official  or  Other  Bonds,  823. 

28.  Pensions,  824. 

29.  Register  of  Deeds,  824. 

30.  Police  Officers,  825. 

3 1 .  Board  of  Health,  825. 

32.  CV/^r  Special  Cases  Enumerated,  826. 
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V.  Acts  and  Proceedings  of  Courts  and  Judicial  Officers,  827. 

1.  In  General,  827. 

2.  Holding  Court,  827. 

3.  Hearing  and  Determination  of  Cause,  827. 

a.  In  General,  827. 

b.  Dismissal,  830. 

c.  Reinstatement,  830. 

d.  Rehearing,  831. 

e.  New  Trials,  832. 

4.  Removal  of  Cause,  833. 

«.  From  a  State  to  a  Federal  Court,  833. 
b.  From  One  State  Court  to  Another,  834. 

5.  Change  of  Venue,  834. 

6.  Matters  Relating  to  Trial,  834. 

a.  Service  of  Process,  834. 

b.  Practice  and  Procedure,  835. 

c.  Amendment  of  Record  or  Pleadings,  835. 

d.  Evidence,  836. 

e.  Trial  by  Jury  and  Jury  Service,  837. 

f.  Reference,  837. 

g.  Stipulations,  838. 
//.  Continuances,  838. 

1.  Supersedeas  and  Stay  of  Proceedings,  838. 
/  Verdict,  839. 

(1)  Receiving  and  Entering,  839. 

(2)  Setting  Aside  Verdict,  839. 
&  Judgments  and  Orders,  839. 

(1)  Rendering  or  Entering  Judgment,  839. 

(2)  Vacation  of  Judgments  or  Orders,  841. 

(3)  Amendment  of  Judgment,  842. 

7.  Appeals,  842. 

a.  Granting  Appeal,  842. 
&  Perfecting  Appeal,  843. 

(1)  /«  General,  843. 

(2)  -#/7/j  <?/  Exceptions,  844. 

Enforcement  of  Mandates  and  Orders  of  Superior  Court,  848. 

8.  Executions,  849. 

<z.  Issuance  of  Execution,  849. 

Quashing  Execution,  850. 
r.  Execution  Sales,  850. 

9.  Costs,  850. 

10.  Particular  Proceedings,  851. 
a.  Criminal  Proceedings,  851. 
&  Probate  Proceedings,  852. 

Contempt  Proceedings,  854. 
Insolvency  Proceedings,  854. 
Condemnation  Proceedings,  855. 

11.  Respect  to  Particular  Writs  and  Remedies,  855. 

Attachment,  855. 
^.  Garnishment,  856. 
r.  Replevin,  856. 
a7.  GV//  Arrest,  856. 
^.  Habeas  Corpus,  856. 

Mandamus,  857. 

Injunction,  857. 

Prohibition,  858. 
/.  Certiorari,  858. 

12.  Miscellaneous  Acts  and  Duties,  858. 

a.  ///  Relation  to  Bonds,  858. 

Appointment,  Nomination,  and  Confirmation  of  Officers,  859. 
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c.  In  Matters  Relating  to  Attorneys,  860. 

d.  As  to  Records,  861. 

e.  In  Respect  to  Receivers,  861. 

f.  As  to  Taxes,  86 1 . 

g.  Granting  Licenses,  862. 

h.  Allowance  of  Claims,  862. 

VI.  Acts  and  Proceedings  of  Legislative  Bodies  and  Officers,  862. 

1.  In  General,  862. 

2.  State  Legislature  and  Officers,  862. 

a.  When  Acti?ig  as  a  Body,  862. 

b.  Officers  of  Legislature,  863. 

3.  Municipal  Legislative  Bodies  and  Officers,  863. 

a.  When  Acting  as  a  Body,  863. 

(1)  Compelling  Exercise  of  Functions  in  General,  863. 

(2)  Making  Regulations  Required  by  Statute  or  Charter,  863. 

(3)  Making  Appropriations,  864. 

(4)  Compelling  Issuance  of  Bonds,  864. 

(5)  Compelling  Levy  of  Tax,  864. 

(a)  To  Pay  Judgments,  864. 

(J))  To  Pay  Bonds  and  Interest,  865. 

(<r)  To  Pay  Appropriations,  865. 

To  Discharge  Contract,  865. 
(<?)  To  Pay  Award,  865. 
(_/")  To  Pay  Depart7)ient  Expenses,  865. 

(6)  Compelling  Award  of  Contract,  865. 

(7)  Compelling  Election  of  Municipal  Officers,  866. 

(8)  Ordering  Holding  of  Election,  866. 

(9)  Compelling  Consideration  of  Qualification  of  Members,  866. 

(10)  Compelling  Restoration  to  Office,  866. 

(11)  Severing  or  Adding  Territory  to  Corporation,  866. 

(12)  Miscellaneous  Mailers,  867. 

b.  Officers  of  Mutiicipal  Legislative  Body,  867. 

VII.  Against  Private  Corporations,  Their  Officers  and  Agents,  and 
Individuals,  867. 

1.  Scope  of  Remedy,  867. 

a.  In  General,  867. 

b.  Against  Corporations,  868. 

(1)  Do?nestic  Corporations,  868. 

(2)  Foreign  Corporations,  868. 

2.  Application  Generally,  869. 

a.  Against  Corporations,  869. 

b.  Against  Individuals,  869. 

c.  Other  Remedies,  870. 

d.  Demand  and  Refusal,  871. 

3.  Quasi  Public  Corporations,  872. 

a.  In  General,  872. 

b.  Railroad  and  Like  Corporations,  872. 

(1)  Construction  and  Operation  of  Improvement,  872. 

(a)  In  General,  872. 

(J?)  Across  and  Along  Streets  and  Highways,  873. 
aa.  Statutory  Duties,  873. 
bb.  Common-law  Duties,  874. 
(p)  Eminent  Domain  —  Incide?ital  Damage,  874. 
Miscellaneous  Duties,  875. 

(2)  Duties  as  Common  Carriers,  875. 

(3)  Duties  Imposed  by  Ordinance,  876. 
C.  Miscellaneous  Corporations,  876. 

(1)  In  General,  876. 

(2)  Irrigation  Companies,  877. 

(3)  Corporation  for  Gathering  and  Disseminating  JVews,  878. 
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d.  Other  Remedies,  878. 

(1)  Criminal  and  Penal  Proceedings  —  Actions  for  Damages, 

878. 

(2)  Suits  in  Equity,  878. 

(3)  Railroad  and  Like  Commissions,  879. 

(4)  Quo  Warranto  and  Mandamus,  879. 

4.  Inspection  of  Corporate  Books,  Papers,  etc.,  879. 

a.  Vieiu  that  Mandamus  Will  Not  Lie,  879. 

b.  Prevailing  Rule  in  United  States,  880. 

5.  Issuance  and  Transfer  of  Corporate  Stock,  881. 

a.  General  Rule,  881. 

b.  Exceptions  to  Rule,  881. 

6.  Membership  in  Corporation  or  Association,  882. 

a.  Early  Rule  Governing  Issuance  of  Writ,  882. 

b.  Membership  in  Corporations,  883. 

c.  Scope  of  Mandamus  to  Reinstate,  884. 

7.  Right  to  Office,  885. 

a.  Early  Common-law  Rule,  885. 

b.  Modern  Rule,  885. 

c.  Application  of  Rules  —  Grounds  for  Mandamus,  885. 

(1)  Other  Remedies,  885. 

(a)  In  General,  885. 

(J?)  Office  in  Corporation  —  Quo  Warranto,  886. 
aa.  In  General,  886. 

bb.  Whether  Duty  Concerns  the  Public,  886. 
cc.  Effect  of  Statutory  Regulations,  886. 
dd.  Delivery  of  Corporate  Books,  Papers,  etc.,  887. 
{c)  Quare  Impedit,  887. 

(2)  Instances  Generally,  887. 

(3)  Clergymeti,  888. 

(«)  Established  Church  of  England,  888. 

(b)  Other  Ministers,  888. 

(4)  Matter  of  Public  Concern  —  Tenure  of  Office,  889. 

(5)  Service  or  Employment,  889. 
VIII.  JUBISDICTION,  889. 

1.  In  England  and  Canada,  889. 

2.  In  the  United  States,  890. 

a.  In  General,  890. 

b.  Of  the  Federal  Courts,  890. 

(1)  In  General,  890. 

(2)  Of  the  Supreme  Court,  890. 

{a)  Original  Jurisdiction,  890. 
\b~)  Appellate  Jurisdiction,  890. 

(3)  Of  the  Inferior  Federal  Courts,  891. 

(a)  In  General,  891. 

(£)  Where  the  Writ  Is  Essential  to  Effectuate  a  Judg- 
ment, 892. 
aa.  In  General,  892. 

bb.  To  Compel  a  County  or  Municipality  to  Levy  a 
Tax,  892. 

(V)  Writ  from  a  Circuit  to  a  District  Court,  893. 

((/)  Writ  Does  Not  Lie  to  Compel  Removal  of  Cause  from 

State  to  Circuit  Court,  893. 
(<?)  No  Jurisdiction  to  Issue  Writ  to  an  Executive  Officer, 

893- 

c.  Of  the  Courts  of  the  District  of  Columbia,  893. 

d.  Of  the  State  Courts,  894. 

(1)  Courts  of  Last  Resort,  894. 

{a)  Original  Jurisdiction,  894  . 
(p)  Appellate  Jurisdiction,  895. 
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{/)  Supervisory  jurisdiction,  896. 

Where  the  Court's  jurisdiction  Is  Concurrent  with 
that  of  Inferior  Courts,  897. 

(2)  Inferior  Courts,  898. 

(a)  In  General,  898. 

(b)  Courts  of  Exclusively  Appellate  jurisdiction,  899. 

(3)  Geographical  limitations  of  jurisdiction,  899. 

(a)  Courts  of  Last  Resort,  899. 
(£)  Inferior  Courts,  899. 

(4)  No  jurisdiction  to  Issue  Writs  to  Federal  Officers,  900. 

IX.  Performance  and  Enforcement  of  Mandate,  900. 

1.  Voluntary  Performance,  900. 

2.  Enforcement  of  Mandate,  901. 

a.  Contempt  Proceedings,  901. 

b.  justification  of  Disobedience,  901. 

c.  Effect  of  Irregularities  in  Issuing  Writ,  901. 

d.  Effect  of  Writ  of  Error  or  Appeal,  902. 

e.  Effect  of  Resignation  of  Officer  to  Whom  Writ  Is  Directed,  903. 

f.  Effect  of  Repeal  of  Law  under  Which  Writ  Was  Granted,  903. 

g.  Effect  of  Injunction,  903. 

h.  Effect  of  Divesture  of  Relator  s  Right  by  Assignment,  904. 

i.  Enforcement  Against  Corporation  or  Public  Board,  904. 

X.  Damages,  904. 

1.  At  Common  Law,  904. 

2.  Under  Statutes,  905. 

a.  In  General,  905. 

b.  When  Damages  Recoverable,  905. 

c.  What  Damages  Recoverable,  906. 

XI.  Costs,  906. 

1.  Right  to  and  Liability  for  Costs,  906. 

a.  At  Common  Law,  906. 

b.  Under  Statutes,  906. 

(1)  In  General,  906. 

(2)  Under  the  Statute  of  Anne,  907. 

(3)  Statutes  Vesting  Awarding  of  Costs  in  Discretion  of  Court, 

907. 

(4)  Statutes  Awarding  Costs  in  Special  Proceedings,  908. 

(5)  Statutes  Awarding  Costs  in  Actions,  908. 

(6)  Other  Statutes,  908. 

c.  Liability  of  Public  Officers  for  Costs,  909. 

(1)  State  Officers,  909. 

(2)  Ministerial  Officers  Other  than  State  Officers,  909. 

(3)  judicial  Officers,  909. 

d.  Effect  of  Performance  by  Respondent  Pending  Proceedings,  910. 

e.  Effect  of  Termination  of  Relator  s  Right  Pending  Proceedings,  910. 

2.  Amount  of  Costs,  910. 

3.  Security  for  Costs,  911. 

CROSS-REFERENCES. 

For  matters  of  Procedure  see  the  Encyclopaedia  of  Pleading  and  Practice, 
vol.  13,  p.  479. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work :  ACTION,  vol.  1,  p.  580;  ATTORNEY  AND 
CLIENT,  vol.  3,  p.  287;  ATTORNEY-GENERAL,  vol.  3,  p.  485; 
BOUNTIES,  vol.  4,  p.  872;  CARRIERS  OF  GOODS,  vol.  5,  p.  162; 
CLERKS  OF  COURTS,  vol.  6,  p.  139;  CONSTITUTIONAL  LAW,  vol. 
6,  pp.  981,  1013  et  seq.;  CORPORATIONS  (PRIVATE},  vol.  7,  pp.  852, 
859;  CROSSINGS,  vol.  8,  pp.  365,  374,  432;  DE  FACTO  OFFICERS,  vol. 
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8,  pp.  806,  824,  826;  DISFRANCHISEMENT,  vol.  9,  p.  500;  ELEC- 
TIONS,  vol.  io,  pp.  614,  740,  803;  EXEMPTIONS  (FROM  EXECU- 
TIONS, vol.  12,  p.  257;  FINAL  JUDGMENTS  AND  DECREES,  vol. 
13,  P-  33  5  FIRE  INSURANCE,  vol.  13,  p.  395;  FOREIGN  CORPORA- 
TIONS, vol.  13,  p.  868;  GOVERNOR,  vol.  14,  p.  1106;  HABEAS 
CORPUS,  vol.  15,  p.  215;  IMPAIRMENT  OF  OBLIGATION  OF 
CONTRACTS,  vol.  15,  p  1055;  SCHOOLS;  SHERLFFS,  MARSHALS, 
AND  CONSTABLES;  TAXATION. 


I.  Definition  and  Scope  of  Article  —  Definition.  —  A  writ  of  mandamus  is  a 

command  issuing  from  a  court  of  law  of  competent  jurisdiction,  in  the  name  of 
the  state  or  sovereign,  directed  to  some  inferior  court,  officer,  corporation,  or 
person,  requiring  them  to  do  some  particular  thing  therein  specified,  which 
appertains  to  their  office  or  duty.1 

Scope  of  Article.  —  This  article  is  confined  to  a  statement  of  the  general  princi- 
ples governing  the  writ  of  mandamus  and  to  an  enumeration  of  the  cases  where 
it  is  the  proper  remedy.  Of  necessity,  the  detailed  discussion  of  the  duties 
of  officers  and  others  under  particular  statutes  and  circumstances  is  relegated 
to  the  special  articles  dealing  with  such  subjects. 

II.  Nature  and  Origin  of  Remedy  —  1.  Origin  and  History.  —  In  England 
mandamus  was  originally  a  mere  mandate  issuing  directly  from  the  sovereign 
to  the  subject  to  compel  the  performance  of  the  royal  will ;  it  was  in  no  sense  a 
judicial  writ.3    In  process  of  time,  however,  the  arbitrary  issuance  of  this  royal 


1.  Mandamus  Defined  —  England.  —  Rex  v. 
Barker,  1  W.  Bl.  352. 

United  States.  —  Marbury  v.  Madison,  1 
Cranch  (U.  S.)  168;  Riggs  v.  Johnson  County, 
6  Wall.  (U.  S.)  166;  U.  S.  v.  Boutwell,  17  Wall. 
(U.  S.)  604;  Knox  County  v.  Aspinwall,  24 
How.  (U.  S.)  376;  Crane  v.  Crane,  5  Pet.  (U. 
S.)  192;  Kendall  v.  U.  S.,  12  Pet.  (U.  S.)  629; 
Decaiur  v.  Paulding,  14  Pet.  (U.  S.)  497. 

Alabama.  —  Mead  v.  Dunn,  Minor  (Ala.)  46, 
12  Am.  Dec.  25;  Ex  p.  Grant,  6  Ala.  91;  Da- 
vidson v.  Washburn,  56  Ala.  596;  State  v. 
Mobile,  etc.,  R.  Co.,  59  Ala.  321. 

Colorado.  —  Bright  v.  Farmers'  Highline 
Canal,  etc.,  Co.,  3  Colo.  App.  170. 

Connecticut.  — Ansonia  v.  Studley,  67  Conn. 
170;  Norwalk,  etc.,  Electric  Light  Co.  v.  South 
Norvvalk,  71  Conn.  381. 

Delaware.  — State  v.  Wilmington,  3  Harr. 
(Del.)  308;  Cannon  v.  Janvier,  3  Houst.  (Del.) 
27;  Swift  v.  Richardson,  7  Houst.  (Del.)  345,  40 
Am.  St.  Rep.  127. 

Georgia.  —  Harris  v.  State,  2  Ga.  293. 

Indian  Territory.  —  Kimberlin  v.  Commis- 
sion to  Five  Civilized  Tribes,  (Indian  Ter.  1899) 
53  S.  W.  Rep.  467. 

Io7ua.  —  Rummel  v.  Dealy,  (Iowa  1900)  84  N. 
W.  Rep.  526. 

Kansas.  —  State  v.  Phillips  County,  26  Kan. 
419. 

Kentucky. — Hewitts.  Craig,  86  Ky.  30;  Lowe 
v.  Phelps,  14  Bush  (Ky.)  642;  Goheen  v.  Myers, 
18  B.  Mon.(Ky.)426;  Cook  v.  College  of  Physi- 
cians, etc.,  9  Bush  (Ky.)  544. 

Louisiana.  —  Terry  v.  Stauffer,  17  La.  Ann. 
306;  State  v.  Police  Jury,  39  La.  Ann.  765. 

Maine. — Furbish  v.  Kennebec  County,  93 
Me.  117. 

Maryland.  —  George's  Creek  Coal,  etc.,  Co. 
v.  Allegany  County,  59  Md.  255;  Legg  v.  An- 
napolis, 42  Md.  203. 

Michigan.  —  McBride  v.  Grand  Rapids,  32 
Mich.  364. 


Missouri.  —  State  v.  Lewis,  76  Mo.  370;  State 
v.  Seibert,  130  Mo.  202. 

New  Jersey.  — Cortleyou  v.  Ten  Eyck,  22  N. 
J.  L.  47- 

New  York.  —  People  v.  Richmond  County, 
28  N.  Y.  112;  People  v.  Haws,  34  Barb.  (N.  Y.) 
78;  People  v.  Ferris,  16  Hun  (N.  Y.)  219. 

North  Carolina.  —  Brown  v.  Turner,  70  N. 
Car.  93;  Ellison  v.  Raleigh,  89  N.  Car.  130; 
Lyon  v.  Granville  County,  120  N.  Car  237. 

Ohio.  --  Dalton  v.  Slate,  43  Ohio  St.  652 ;  Cin- 
cinnati Volksblatt  Co.  v.  Hofimeister,  62  Ohio 
St.  189. 

Oregon.  —  Warner  v.  Myers,  3  Oregon  221. 
Tennessee.  —  State  v.  Hall,  3  Coldw.  (Tenn.) 
255. 

Texas.  —  Houston,  etc.,  R.  Co.  v.  Kuechler, 
36  Tex.  399;  Kuechler  v.  Wright,  40  Tex.  649. 

Virginia.  —  Wilder  v.  Kelley,  88  Va.  274; 
Page  v.  Clopton,  30  Gratt.  (Va.)  415. 

Washington.  —  State  v.  Pacific  Brewing,  etc., 
Co..  2i  Wash.  451. 

Wyoming.  —  State  v.  Burdick,  3  W3-0.  588. 
In  England  the  writ  of  mandamus  is  defined 
to  be  a  command  issuing  in  the  king's  name 
from  the  Court  of  King's  Bench  and  directed  to 
any  person,  corporation,  or  inferior  court  of 
judicature  within  the  king's  dominions,  re- 
quiring them  to  do  some  particular  thing  there- 
in specified  which  appertains  to  their  office  and 
duty,  and  which  the  Court  of  King's  Bench  has 
previously  determined  or  at  least  supposes  to 
be  consonant  to  right  and  justice.  Crane  v. 
Crane,  5  Pet.  (U.  S.)  190. 

Statutory  Definitions.  —  In  many  states  the 
writ  of  mandamus  is  defined  and  regulated  by 
statute.  It  is  usually  defined  by  statute  as  a 
remedy  to  compel  the  performance  of  an  act 
which  the  law  specially  enjoins  as  a  duty  re- 
sulting from  an  office,  trust,  or  station.  See 
the  codes  and  statutes  of  the  various  states. 
See  also  infra,  II.  7.  Statutory  Regulation. 
2.  Originally  Not  a  Judicial  Writ.  —  State  v. 
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mandate  fell  into  disuse  and  gave  place  to  the  judicial  writ  of  mandamus  by 
which  the  Court  of  King's  Bench  at  an  early  day  assumed  the  right  to  correct 
and  remedy  official  inaction.1  The  writ  was  devised  to  prevent  disorder  from 
a  failure  of  justice  and  defect  of  police,3  and  was  used  to  compel  the  perform- 
ance of  a  specific  duty  in  cases  where  the  ordinary  forms  of  legal  procedure 
furnished  no  adequate  remedy.3 

2.  Prerogative  Character.  —  The  writ  of  mandamus  is  frequently  called  a 
prerogative  writ,4  and  such  it  was  originally,  in  fact,  it  being  a  direct  exer- 
cise of  the  sovereign  power  of  the  king,  who  at  first  sat  in  the  court  of 
King's  Bench  in  person.5  As  this  exercise  of  power  could  not  be  controlled, 
the  issuing  of  the  writ  was  necessarily  discretionary,  and  liable  to  be  granted  or 


Lewis,  76  Mo.  379;  Fisher  v.  Charleston,  17  W. 
Va.  603. 

1.  Later  a  Judicial  Writ.  —  State  v.  Lewis,  76 
Mo.  379. 

"  The  use  of  this  writ  as  a  judicial  writ 
issued  by  the  King's  Bench  may  be  traced  to 
the  early  part  of  the  fourteenth  century,  but  it 
was  rarely  used  till  the  latter  part  of  the  seven- 
teenth century.  See  Middleton's  Case,  3  Dyer 
3323,  temp.  16  Eliz.;  Bagg's  Case,  11  Coke  93; 
Powys,  J.,  in  Reg.  v.  Heathcote,  10  Mod.  48; 
Widdington's  Case,  1  Lev.  23,  13  Car.  II.;  Rex 
v.  Askew,  4  Burr.  2186;  Rex  v.  Canterbury,  1 
Lev.  119;  Earl's  Case,  Carth.  173;  Rex  v. 
Oxon.,  2  Salk.  428."  Fisher  v.  Charleston,  17 
W.  Va.  605.  See  also  Kuechler  v.  Wright,  40 
Tex.  639. 

History  of  Writ.  —  See  the  following  cases: 
Kendall  v.  U.  S.,  12  Pet.  (U.  S.)  630;  Swift  v. 
Richardson,  7  Houst.  (Del.)  357,  40  Am.  St. 
Rep.  127;  Oneida  C.  PI.  v.  People,  18  Wend. 
(N.  Y.)  79;  People  v.  Sleele,  2  Barb.  (N.  Y.) 
397;  People  v.  Richmond  County,  28  N.  Y.  112; 
People  v.  Syracuse,  78  N.  Y.  61;  Kuechler  v. 
Wright,  40  Tex.  639;  Fisher  v.  Charleston,  17 
W.  Va.  603;  Castle  v.  Lawlor,  47  Conn.  340; 
Fitch  v.  McDiarmid,  26  Ark.  482;  Ex  p.  Trap- 
nall,  6  Ark.  9,  42  Am.  Dec.  676;  State  v. 
Williams,  69  Ala.  311. 

2.  Purpose  to  Prevent  Failure  of  Justice  and  De- 
fect of  Police  —  Alabama.  —  Leigh  v.  State,  69 
Ala.  266. 

Arkansas.  —  Ex  p.  Trapnall,  6  Ark.  9,  42  Am. 
Dec.  676. 

Connecticut.  —  Treat  v.  Middletown,  8  Conn. 

2J.6. 

Delaware.  —  State  v.  Wilmington  Bridge  Co., 
3  Harr.  (Del.)  312. 

Georgia.  — Savannah  v.  State,  4  Ga.  45. 

Maryland.  —  Legg  v.  Annapolis,  42  Md.  203. 

Montana. — Chumasero  v.  Potts,  2  Mont. 
267. 

New  York.  —  Yates  v.  People,  6  Johns.  (N. 
Y.)  463;  People  v.  Haws,  34  Barb.  (N.  Y.)  78; 
People  v.  Richmond  Coiinty,  28  N.  Y.  114. 

Oregon.  —  Coos  Bay  R.  Co.  v.  Wieder,  26 
Oregon  462. 

3.  Used  Only  in  Absence  of  Other  Adequate  Rem- 
edy. —  Swift  v.  Richardson,  7  Houst.  (Del.)  357, 
40  Am.  St.  Rep.  127;  People  v.  Syracuse,  78 
N.  Y.  61.  See  also  infra.  III.  4.  Other  Adequate 
Remedy. 

4.  Mandamus  a  Prerogative  Writ  —  England. 
—  Glossop  v.  Heston,  etc..  Local  Board,  12  Ch. 
D.  102,  49  L.  J.  Ch.  89,  40  L.  T.  N.  S.  736,  28 
W.  R.  in;  Reg.  v.  All  Saints,  1  App.  Cas.  611, 
25  W.  R.  128,  35  L.  T.  N.  S.  381;  Reg.  v.  Hast- 
ings, 66  L.  J.  Q.  B.  80,  (1897)  1  Q.  B.  46,  75  L. 
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T.  N.  S.  377,  45  W.  R.  109,  60  J.  P.  759;  Reg. 
v.  Lambourn  Valley  R.  Co.,  58  L.  J.  Q.  B.  136, 
22  Q.  B.  D.  463;  Reg.  v.  London,  etc.,  R. 
Co.,  65  L.  J.  Q.  B.  516,  74  L.  T.  N.  S.  624;  Rex 
v.  Bristol  Dock  Co.,  12  East  429. 

Canada.  — In  re  Quin.  23  U.  C.  Q.  B.  308; 
Young  v.  Erie,  etc.,  R.  Co.,  27  Ont.  530;  Smith 
v.  Chorley  Dist.  Council,  (1897)  1  Q.  B.  532; 
Kingston  v.  Kingston,  etc..  Electric  R.  Co.,  25 
Ont.  App.  462,  affirming  28  Ont.  399,  and  C. 
A.  Dig.  (1897)  203. 

United  Slates.  —  Kendall  v.  U.  S..  12  Pet.  (U. 
S  )  629;  Decatur  v.  Paulding,  14  Pet.  (U.  S.) 
608. 

Alabama.  —  Mead  v.  Dunn,  Minor  (Ala.)  46, 
12  Am.  Dec.  25;  Chisholm  v.  McGehee,  41  Ala. 
192. 

Arkansas.  —  Exp.  Trapnall,  6  Ark.  9,  42 
Am.  Dec.  676. 

Connecticut.  —  Norwalk,  etc..  Electric  Light 
Co.  v.  South  Norwalk,  71  Conn.  381. 

Delaware. — State  v.  Wilmington,  3  Harr. 
(Del.)  306;  State  v.  Knight,  6  Houst.  (Del.)  146; 
State  v.  Wilmington  Bridge  Co.,  3  Harr.  (Del.) 
312;  Cannon  v.  Janvier,  3  Houst.  (Del.)  27. 

Georgia.  —  Moody  v.  Fleming,  4  Ga.  115,  48 
Am.  Dec.  210. 

Illinois.  —  School  Inspectors  v.  People,  20 
111.  530;  People  v.  Hatch,  33  111.  134;  Ottawa 
v.  People,  48  111.  240. 

Iowa.  —  Chance  v.  Temple,  1  Iowa  179. 

Kentucky.  —  Daniel  v.  Warren  County,  1 
Bibb  (Ky.)  498. 

Maryland.  —  State  v.  Latrobe,  81  Md.  222; 
Runkel  v.  Winemiller,  4  Har.  &  M.  (Md.)  429, 
1  Am.  Dec.  411. 

Michigan.  —  People  v.  State  University,  4 
Mich.  98;  Tawas,  etc.,  R.  Co.  v.  Circuit  Judge, 
44  Mich.  479;  McBride  v.  Grand  Rapids,  32 
Mich.  360. 

Mississippi.  —  Swann  v.  Buck,  40  Miss.  268. 
New  fersey.  —  Corlleyou  v.  Ten  Eyck,  22  N. 
J.  L.  47. 

New  York.  —  Yates  v.  People,  6  Johns.  (N. 
Y.)  462;  People  v.  Haws,  34  Barb.  (N.  Y.)  78; 
People  v.  Richmond  County,  28  N.  Y.  112;  Peo- 
ple v.  Board  of  Metropolitan  Police,  26  N.  Y. 
316. 

Texas.  —  Bradley  v.  McCrabb,  Dall.  (Tex.) 
506;  Kuechler  v.  Wright,  40  Tex.  639. 

Vermont.  —  Bates  v.  Keith,  66  Vt.  163. 

Virginia.  —  Dew  v.  Judges,  3  Hen.  &  M. 
(Va.)  22,  3  Am.  Dec.  639;  Wilder  v.  Kelley,  88 
Va.  2-)4. 

5.  Original  Nature  of  Writ  —  England.  —  Rex 
v.  Barker,  1  W.  Bl.  352. 

United  States.  — Com.  v.  Dennison,  24  How. 
(U.  S.)  97;  Knox  County  v.  Aspinwall,  24 
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refused  as  the  king  might  see  fit.  It  is  doubtful  whether  the  modern  cases  in 
the  United  States,  in  speaking  of  mandamus  as  a  prerogative  writ,  mean  any- 
thing more  than  that  the  writ  is  a  discretionary  one  and  not  of  right.1  At  all 
events,  the  better  opinion  is  that  mandamus  is  not  now  regarded  as  a  preroga- 
tive writ,  but  that  it  is  an  ordinary  remedy  to  be  administered  in  all  proper 
cases  under  well-settled  rules.8 

3.  Civil  or  Criminal  Character.  —  Mandamus  is  a  civil  remedy  as  distinguished 
from  a  criminal  prosecution,3  although  originally  it  was  regarded  as  in  the 
nature  of  a  criminal  process.4 

4.  Legal  or  Equitable  Character.  —  Mandamus  is  a  legal  and  not  an  equi- 
table proceeding,5  although  a  few  cases  seem  to  regard  it  as  an  equitable 


How.  (U.  S.)  384;  Kendall  v.  U.  S.,  12  Pet. 
(U.  S.)  630;  Hartman  v.  Greenshow,  102  U.  S. 

675. 

Alabama.  —  Leigh  v.  State,  69  Ala.  266. 

Delaware. — Swift  v.  Richardson,  7  Houst. 
(Del.)  357,  40  Am  St.  Rep.  127. 

Kansas.  —  State  v.  Marston,  6  Kan.  531. 

Kentucky.  —  Daniel  v.  Warren  County,  I 
Bibb  (Ky.)  498. 

Missouri.  —  State  v.  Lewis,  76  Mo.  380. 

New  York.  —  People  v.  Syracuse,  78  N.  Y.  61. 

North  Carolina.  —  Lyon  v.  Granville  County, 
120  N.  Car.  237. 

South  Carolina.  —  State  v.  Comptroller  Gen- 
eral, 4  S.  Car.  185;  State  v.  Whitesides,  30  S. 
Car.  581. 

Texas.  —  Kuechler  v.  Wright,  40  Tex.  639. 

Washington.  —  State  v.  Pacific  Brewing,  etc., 
Co.,  21  Wash.  451. 

West  Virginia.  —  Fisher  v.  Charleston,  17 
W.  Va.  603. 

Statute  of  Anne.  —  By  the  statute  of  9  Anne, 
c.  20,  the  remedy  was  made  one  of  right,  and 
the  general  rules  of  pleading  and  practice 
were  made  applicable  as  in  other  persona'  ac 
tions.  Lyon  v.  Granville  County,  120  N. 
Car.  237. 

1.  Discretionary  Character  of  Writ.  —  See  in fra, 
III.  5.  Discretion  of  Court. 

Originally  the  writ  of  mandamus  was  a  pre- 
rogative writ,  and  it  still  so  far  partakes  of  its 
original  nature  that  the  court  may  exercise  a 
considerable  degree  of  discretion  in  granting 
or  refusing  it  and  in  heating  evidence  for  and 
against  it.    State  v.  Marston,  6  Kan.  531. 

2.  Mandamus  Not  a  Prerogative  Writ  —  Eng- 
land. —  Stratford,  etc.,  R.  Co.  v.  Perth  County, 
38  U.  C.  Q.  B.  112. 

United  States.  —  Hartman  v.  Greenhow,  102 
U.  S.  675;  Union  Pac.  R.  Co.  v.  Hall,  91  U. 
S.  343;  Riggs  v.  Johnson  County,  6  Wall.  (U. 
S.)  166;  Kendall  v.  U.  S.,  12  Pet.  (U.  S.)  524; 
Kendall  v.  Stokes,  3  How.  (U.  S.)  100;  Com. 
v.  Dennison,  24  How.  (U.  S.)  97:  People  w. 
Colorado  Cent.  R.  Co.,  42  Fed.  Rep.  638. 

Alabama.  —  Leigh  v.  State,  69  Ala.  266. 

Arkansas.  —  Webb  v.  Hanger,  1  Ark.  121; 
Fitch  v.  McDiarmid,  26  Ark.  482. 

Delaware.  —  Swift  v.  Richardson,  7  Houst. 
(Del.)  345,  40  Am.  St.  Rep.  127. 

Georgia.  — Johnson  v.  State,  I  Ga.  271;  Na- 
pier v.  Poe,  12  Ga.  170. 

Kansas.  —  State  v.  Marston,  6  Kan.  531. 

Mississippi.  —  Hardee  v.  Gibbs,  50  Miss.  802; 
Chatters  v.  Coahoma  County,  73  Miss  351. 

Missouri.  —  State  v.  Lewis,  76  Mo.  370. 

Montana.  —  Chumasero  v.  Potts,  2  Mont. 
261. 
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Nebraska.  —  State  v.  Aff holder,  44  Neb.  497; 
Neligh  First  Nat.  Bank  v.  Lancaster,  54  Neb. 
467. 

North  Carolina.  —  Lyon  v.  Granville  County, 
]2o  N.  Car.  237;  Brown  v.  Turner,  70  N.  Car. 
104;  Haymore  v.  Yadkin  County,  85  N.  Car. 
268. 

South  Carolina.  —  State  v.  Comptroller  Gen- 
eral, 4  S.  Car.  185;  State  v.  Whitesides,  30  S. 
Car.  581. 

Washington.  —  State  v.  Pacific  Brewing,  etc., 
Co.  21  Wash.  451. 

West  Virginia.  —  Fisher  v.  Charleston,  17 
W.  Va.  612. 

3.  Mandamus  a  Civil  Remedy  and  Not  a  Criminal 
Prosecution  —  United  States.  —  Gunton  v.  Ingle, 
4  Cranch  (C.  C.)  438. 

Alabama.  —  State  v.  Williams,  69  Ala.  311; 
Leigh  v.  State,  69  Ala.  261;  Exp.  Montgom- 
ery, 64  Ala.  463;  State  v.  White,  116  Ala.  202. 

Dakota.  —  Territory  v.  Shearer,  2  Dak.  332. 

Delaware.  ■ —  State  v.  Wilmington  Bridge 
Co.,  3  Harr.  (Del.)  312. 

Illinois. —  McBane  v.  People,  50  111.  503. 

Indiana.  —  Brower  v.  O'Brien,  2  Ind.  423. 

Iowa.  —  Chance  v  Temple,  1  Iowa  179; 
State  v.  Bailey,  7  Iowa  390;  Brown  v.  Crego, 
29  Iowa  321. 

Kansas.  —  Judd  v.  Driver,  I  Kan.  455;  State 
v.  Marston,  6  Kan.  524. 

Missouri.  —  State  v.  Lewis,  76  Mo.  380. 

Montana.  —  Chumasero  v.  Potts,  2  Mont. 
269;  Territory  v.  Potts,  3  Mont.  364. 

Nevada.  —  State  v.  Gracey,  11  Nev.  223. 

New  York.  —  People  v.  Steele,  I  Edm.  Sel. 
Cas.  (N.  Y.)  505. 

Ohio.  —  State  v.  Board  of  Education,  2  Ohio 
Cir.  Dec.  441,  4  Ohio  Cir.  Ct.  97;  State  v. 
Bowersock,  1  Ohio  Cir.  Dec.  75. 

Texas.  —  Arberry  v.  Beavers,  6  Tex.  457,  55 
Am.  Dec.  791. 

Utah.  —  Chamberlain  v.  Warburton,  1  Utah 
267. 

West  Virginia.  —  State  v.  Wyoming  County, 
47  W.  Va.  672. 

Wisconsin.  — -  State  v.  Jennings,  56  Wis.  113. 
Civil  Action  under  the  Code.  —  See  infra,  this 
section,  Action  or  Special  Proceeding. 

4.  Originally  a  Criminal  Proceeding.  —  State  v. 
Bruce,  Treadw.  (S.  Car.)  174;  People  v.  Steele, 
1  Edm.  Sel.  Cas.  (N.  Y.)  505;  State  v.  Bailey, 
7  Iowa  390.  See  also  cases  cited  in  preceding 
note. 

5.  Mandamus  a  Legal  Proceeding  —  England. 
—  Simpson  v.  Scottish  Union  F.,  etc.,  Ins.  Co., 
9  Jur.  N.  S.  711,  1  Hem.  &  M.  618,  32  L.  J.  Ch. 
329,  ir  W.  R.  459,  8  L.  T.  N.  S.  112. 

United  States.  —  Heine  v.  Levee  Com'rs,  19 
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remedy.1 

5.  Action  or  Special  Proceeding.  —  The  cases  are  very  numerous  wherein  it 
is  said  that  mandamus  is  an  action  at  law,2  or  a  civil  action  under  the  code.3 
But  there  are  cases  which  deny  that  it  is  either  an  action  at  law,4  or  a  civil 
action  under  the  code,5  and  hold  that  mandamus  is  a  special  proceed- 

Wall.  (U.  S.)  655;  Craig  v.  Leitensdorfer,  123 
U.  S.  189. 

Alabama.  —  Exp.  Huckabee,  71  Ala.  427. 

California.  —  Barnes  v.  Glide,  117  Cal.  1,  59 
Am.  St.  Rep.  153. 

Colorado.  —  Bright  v.  Farmers'  Highline 
Canal,  etc.,  Co.,  3  Colo.  App.  170. 

Connecticut.  —  State  v.  New  Haven,  etc., 
Co.,  41  Conn.  134. 

Delaware.  —  Union  Church  v.  Sanders,  I 
Houst.  (Del.)  100,  63  Am.  Dec.  187. 

Georgia.  —  Brunswick  v.  Dure,  59  Ga.  803; 
Gay  v.  Gilmore,  76  Ga.  725. 

Illinois.  —  Dement  v.  Rokker,  126  111.  174; 
People  v.  Crabb,  156  111.  155;  Chicago  Great 
Western  R.  Co.  v.  People,  179  111.  441,  affirm- 
ing 79  III.  App.  529;  Weimer  v.  People,  72  111. 
App.  119. 

Indiana.  —  State  v.  Burnsville  Turnpike  Co., 
97  Ind.  416;  Mott  v.  State,  145  Ind.  353. 

Maine.  —  Ex  p.  Davis,  41  Me.  38. 

Maryland.  —  Watts  v.  Port  Deposit,  46  Md. 
500. 

Montana.  —  Chumasero  v.  Potts,  2  Mont. 
242. 

Nebraska.  —  State  v.  Lancaster  County,  13 
Neb.  223;  State  v.  Affholder,  44  Neb.  497. 

New  York.  —  People  v.  French,  (Supm.  Ct. 
Spec.  T.)  12  Abb.  N.  Cas.  (N.  Y.)  156. 

Mandamus  is  not  an  extraordinary  remedy 
in  equity  within  the  meaning  of  a  statute  re- 
lating to  appeals.    Athens  v.  Long,  53  Ga.  495. 

In  Tennessee,  under  Code  3567  et  sea.  (Shan. 
Code  5331  et  seq.),  the  proceeding  by  man- 
damus is  a  form  of  civil  action,  which,  since 
the  Act  of  1877,  c.  79,  may  be  brought  in  the 
Chancery  Court,  and  according  to  the  forms  of 
that  court.  Hawkins  v.  Kercheval,  10  Lea 
(Tenn.)  535. 

1.  Mandamus  as  an  Equitable  Proceeding.  — 
Cheboygan  County  w.  Mentor  Tp.,  94  Mich. 
386;  Territory  v.  Gilbert,  1  Mont.  371;  Owens 
v.  Woolridge,  22  Pa.  Co.  Ct.  237,  8  Pa.  Dist. 
305.  See  also  Chumasero  v.  Potts,  2  Mont. 
265. 

2.  Mandamus  an  Action  at  Law  —  United  States. 
—  Weston  v.  Charleston,  2  Pet.  (U.  S.)  449; 
Holmes  v.  Jennison,  14  Pet.  (U.  S.)  540:  Wash- 
ington Imp.  Co.  v.  Kansas  Pac.  R.  Co.,  5  Dill. 
(U.  S.)  489;  Com.  v.  Dennison,  24  How.  (U.  S.) 
Q7;  Hartman  v.  Greenhow,  102  U.  S.  675;  Louis 
v.  Brown  Tp.,  109  U.  S.  162. 

California.  —  Barnes  v.  Glide,  117  Cal.  I,  59 
Am.  St.  Rep.  153;  People  v.  Kern  County,  45 
Cal.  679. 

Connecticut. — Gilman  v.  Bassett,  33  Conn. 
298;  State  v.  New  Haven,  etc.,  Co.,  41  Conn. 
137. 

Delaware. — Swift  v.  Richardson,  7  Houst. 
(Del.)  338,  40  Am.  St.  Rep.  127. 

Georgia.  —  Moody  v.  Fleming,  4  Ga.  115,  48 
Am.  Dec.  210;  Johnson  v.  State,  1  Ga.  273. 

Illinois.  —  Chicago  Great  Western  R.  Co.  v. 
People,  179  111.  441;  People  v.  Weber,  86  111. 
283;  Dement  v.  Rokker,  126  111.  174;  Weimer 
v.  People,  72  111.  App.  119. 


Mississippi.  —  Warren  County  v.  Klein,  51 
Miss.  807. 

Missouri.  —  State  v.  Lewis,  76  Mo.  380. 
Nebraska,  —  Neligh  First  Nat.  Bank  v.  Lan- 
caster, 54  Neb.  467;  State  v.  Affholder,  44  Neb. 
497;  State  v.  Lancaster  County,  13  Neb.  223. 

New  York.  —  People  v.  Lewis,  (Supm.  Ct. 
Spec.  T.)  28  How.  Pr.  (N.  Y.)  159,  affirmed  (Ct. 
App.)  28  How.  Pr.  (N.  Y.)  470. 

Texas.  —  Arberry  v.  Beavers,  6  Tex.  457,  55 
Am.  Dec.  791;  Houston,  etc.,  R.  Co.  v.  Kuech- 
ler,  36  Tex.  410. 

Washington.  —  State  v.  Superior  Ct.,  2 
Wash.  9. 

West  Virginia.  —  Fisher  v.  Charleston,  17 
W.  Va.  603. 

See  also  State  v.  Jennings,  56  Wis.  113. 
The  Federal  Courts  treat  the  writ  of  mandamus 
the  same  as  it  is  treated  by  the  laws  and  de- 
cisions of  the  stale  where  the  application  for  the 
writ  is  made.  Chumasero  v.  Potts,  2  Mont. 
261,  citing  Riggs  v.  Johnson  County,  6  Wall. 
(U.  S.)  166.  But  see  Exp.  Holman,  28  Iowa 
88,  4  Am.  Rep.  159. 

Mandamus  to  Compel  a  Municipal  Corporation  to 
Pay  a  Claim  is  substantially  a  suit.  Haygood 
v.  Justices,  19  Ga.  97. 

3.  Mandamus  a  Civil  Action  under  Code  —  United 
States.  —  Washington  Imp.  Co.  v.  Kansas  Pac. 
R.  Co.,  5  Dill.  (U.  S.)  489. 

Alabama.  —  Slate  v.  Williams,  69  Ala.  311. 
California.  —  People  v.  San  Francisco,  27 
Cal.  655. 

Colorado.  —  Bright  v.  Farmers'  Highline 
Canal,  etc.,  Co.,  3  Colo.  App.  170. 

Indiana.  —  State  v.  Burnsville  Turnpike  Co., 
97  Ind.  416;  Brower  v.  O'Brien,  2  Ind.  423. 

Iowa.  —  State  v.  Bailey,  7  Iowa  390;  Brown 
v.  Crego,  29  Iowa  321. 

Kansas.  —  Judd  v.  Driver,  1  Kan.  455;  State 
v.  Jefferson  County,  11  Kan.  66;  State  z».|Mars- 
ton,  6  Kan  524. 

Nevada.  —  State  v.  Gracey,  ir  Nev.  223. 
New  York.  —  People  v.  Steele,  1  Edm.  Sel. 
Cas.  (N.  Y.)  505. 

North  Carolina.  —  Lyon  v.  Granville  County, 
120  N.  Car.  237. 

Ohio.  —  State  v.  Board  of  Education,  42 
Ohio  St.  374;  State  v.  Bowersock,  1  Ohio  Cir. 
Dec.  75;  State  v.  Board  of  Education,  2  Ohio 
Cir.  Dec.  441,  4  Ohio  Cir.  Ct.  97. 

Tennessee.  —  Hawkins  v.  Kercheval,  10  Lea 
(Tenn.)  535. 

Utah.  —  Chamberlain  v.  Warburton,  1  Utah 
267. 

Wisconsin.  —  State  v.  Jennings,  56  Wis.  113. 

4.  Mandamus  Not  an  Action  at  Law.  —  Gares 
v.  Northwest  Nat.  Bldg.,  etc.,  Assoc.,  55  Fed. 
Rep.  209;  Ex  p.  Holman,  28  Iowa  88,  4  Am. 
Rep.  159;  Chumasero  v.  Potts,  2  Mont.  242; 
People  v.  Sage,  (Supm.  Ct.)  3  How.  Pr.  (N.  Y.) 
56.  See  also  Haymore  v.  Yadkin  County,  85 
N.  Car.  268. 

5.  Mandamus  Not  a  Civil  Action  under  Code.  — 
Chumasero  v.  Potts,  2  Mont.  242;  Territory  v. 
Potts,  3  Mont.  364;  State  v.  Carey,  2  N.  Dak. 
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ing. 1  Originally  the  proceeding  was  not  in  the  nature  of  a  civil  suit  between 
parties  to  settle  private  rights.3  But  since  the  statute  of  Anne  authorizing 
pleadings  and  proceedings  by  mandamus,  and  wherever  a  similar  statute  is  in 
force,  mandamus  is  regarded  as  in  the  nature  of  an  action.3 

6.  Extraordinary  Character.  —  Mandamus  has  been  denominated  an  extraor- 
dinary remedy,4  incapable  of  classification,5  and  applicable  only  where  the 
usual  and  accustomed  modes  of  procedure  and  form  of  remedy  are  powerless 
to  afford  relief.6 

7.  Statutory  Regulation.  —  Mandamus  proceedings  are  now  very  generally 
regulated  by  statutes.7    The  most  important  of  these  statutes  is  that  of 


36;  State  v.  Smiley,  8  Ohio  Cir.  Dec.  117,  14 
Ohio  Cir.  Ct.  660;  Chinn  v.  Fayette  Tp.,  32 
Ohio  St.  236. 

1.  Mandamus  a  Special  Proceeding.  —  Rosen- 
baum  v.  Board  of  Supervisors,  28  Fed.  Rep. 
223;  State  v.  Lewis,  76  Mo.  370;  People  v. 
French,  (Supm.  Ct.  Gen.  T.)  13  Abb.  N.  Cas. 
(N.  Y.)  413;  People  v.  Spicer,  34  Hun  (N.  Y.) 
584;  Lutterloh  v.  Cumberland  County,  65  N. 
Car.  403;  State  v.  Carey,  2  N.  Dak.  36.  See 
also  Barnes  v.  Glide,  117  Cal.  1,  59  Am.  St. 
Rep.  153. 

After  a  Return  Is  Made  and  Issue  Joined,  man- 
damus becomes  an  action  as  distinguished 
from  a  special  proceeding.  People  v.  Lewis, 
(Supm.  Ct.  Spec.  T.)  28  How.  Pr.  (N.  Y.)  159, 
affirmed  (Cl.  App.)  28  How.  Pr.  (N.  Y.)  470; 
Territory  7/.  Shearer,  2  Dak.  332. 

"  Special  Cases  "  in  California.  —  In  California, 
writs  of  mandamus  are  not  "  special  cases  " 
within  the  meaning  of  the  constitution,  art.  6, 
§  8,  relating  to  the  jurisdiction  of  county 
courts.    People  ?'.  Kern  County,  45  Cal.  679. 

2.  Not  a  Suit  Originally  at  Common  Law.  — 
McBride  v.  Grand  Rapids,  32  Mich.  364;  Chu- 
masero  v.  Potts,  2  Mont  261.  See  also  supra, 
this  section,  Origin  and  History. 

3.  Mandamus  in  Nature  of  Action.  —  Kendall 
v.  U.  S.,  12  Pet.  (U.  S.)  524,  per  Taney,  C.  J.; 
Johnson  v.  State,  I  Ga.  271;  Warren  County 
v.  Klein,  51  Miss.  807;  Chumasero  v.  Potts,  2 
Mont.  260;  Lyon  v.  Granville  County,  120  N. 
Car.  237;  Arberry  v.  Beavers,  6  Tex.  457,  55 
Am.  Dec.  791;  State  v.  Jennings,  56  Wis.  113. 
See  also  the  cases  cited  supra,  this  section,  to 
the  effect  that  mandamus  is  an  action  at  law 
or  a  civil  action  under  the  code. 

4.  An  Extraordinary  Remedy  —  Alabama.  — 
Chisholm  v.  McGehee,  41  Ala.  192;  Davidson 
v.  Washburn,  56  Ala.  597;  Murphy  v.  State, 
59  Ala.  639;  Ex  p.  Schmidt,  62  Ala.  252;  Leigh 
v.  State,  69  Ala.  261;  Exp.  Huckabee,  71  Ala. 
427. 

Indiana.  —  State  v.  Greene  County,  119  Ind. 
447;  State  v.  Warren  County,  136  Ind.  207. 

Louisiana. — Slate  v.  New  Orleans,  etc.,  R. 
Co.,  42  La.  Ann.  141;  State  v.  Judge,  37  La. 
Ann.  842. 

Maryland.  — George's  Creek  Coal,  etc.,  Co. 
v.  Allegany  County,  59  Md.  255. 

Mississippi.  — Swann  v.  Buck,  40  Miss.  268. 

Missouri.  —  State  v.  Lewis,  76  Mo.  370; 
Dunklin  County  v.  Dunklin  County,  23  Mo. 
44.9;  State  v.  Lafayette  County  Ct.,  41  Mo.  221; 
State  v.  McAuliffe,  48  Mo.  112;  Mansfield  v. 
Fuller,  50  Mo.  338. 

New  Hampshire.  —  State  v.  Manchester,  etc., 
R.  Co.,  62  N.  H.  29. 


New  York.  —  People  v.  Board  of  Police,  107 
N.  Y.  235,  affirming  46  Hun  (N.  Y.)  296. 

North  Carolina.  —  State  v.  Jones,  I  Ired.  L. 
(23  N.  Car.)  129,  414;  Stale  v.  Allen,  2  Ired. 
L.  (24  N.  Car.)  183;  State  v.  Justices,  2  Ired.  L. 
(24  N.  Car.)  430;  Taylor  v.  School  Committee, 
5  Jones  L.  (50  N.  Car.)  98;  Kinsey  v.  Jones 
County,  8  Jones  L.  (53  N.  Car.)  186;  Lutterloh 
v.  Cumberland  County,  65  N.  Car.  403. 

Oklahoma.  —  Steward  v.  Territory,  4  Okla. 
707. 

South  Carolina. — Exp.  Mackey,  15  S.  Car. 

333 

Texas.  —  Burrell  v.  Blanchard,  (Tex.  Civ. 
App.  1899)  51  S.  W.  Rep.  46;  Arberry  v.  Beav- 
ers, 6  Tex.  457,  55  Am.  Dec.  791. 

Vermont.  — Sabine  v.  Rounds,  50  Vt.  74. 

Virginia.  —  Lewis  v.  Whittle,  77  Va.  415; 
Page  v.  Clopton,  30  Gratt.  (Va.)  415;  Wilder 
v.  Kelley,  88  Va.  274. 

Contra.  —  Mandamus  is  not  now  an  extraor- 
dinary writ,  but  a  writ  of  right,  to  be  sued 
as  ordinary  process  in  any  case  to  which  it  is 
applicable.  Haymore  v.  Yadkin  County,  85 
N.  Car.  268.  See  also  Brown  v.  Turner,  70 
N.  Car.  93;  Patterson  v.  Hubbs,  65  N.  Car. 
119. 

5.  Chumasero  v.  Potts,  2  Mont.  268,  citing 
Chance  v.  Temple,  I  Iowa  179. 

6.  Effect  of  Other  Adequate  Remedy.  —  See 
infra.  III.  4.  Other  Adequate  Remedy. 

7.  Statutory  Regulation.  —  See  codes  and  stat- 
utes of  the  various  states.  See  also  the  follow, 
ing  cases: 

England.  — In  re  Paris  Skating  Rink  Co.,  6 
Ch.  D.  731,  46  L.  J.  Ch.  831,  25  W.  R.  767. 

United  States.  —  Rusch  v.  Des  Moines 
County,  Woolw.  (U.  S.)  313,  21  Fed.  Cas.  No. 
12,142. 

Arkansas.  —  Ex  p.  Hays,  26  Ark.  510. 

Delaware.  —  Swift  v.  Richardson,  7  Houst. 
(Del.)  358,  40  Am.  St.  Rep.  127. 

Iowa.  —  Rummel  v.  Dealy,  (Iowa  1900)  84 
N.  W.  Rep.  526. 

Kansas.  —  State  v.  Marston,  6  Kan.  524. 

Louisiana.  —  Hatch  v.  City  Bank,  I  Rob. 
(La.)  497. 

Maine. — Smyth  v.  Tilcomb,  31  Me.  272; 
Dennett,  Petitioner,  32  Me.  508,  54  Am.  Dec. 

602. 

Mississippi.  —  Chatters  v.  Coahoma  County, 
73  Miss.  351. 

West  Virginia.  —  Fisher  v.  Charleston,  17 
W.  Va.  608. 

"  Our  statutes  have  rendered  the  difficult 
learning  of  the  old  writs  of  mandamus  and 
prohibition  mainly  obsolete."    Clarke  County 
v.  Brazee,  1  Wash.  Ter.  199. 
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9  Anne,  c.  20,  which  authorized  the  traverse  of  the  return  and  assimilated  the 
proceedings  to  those  in  ordinary  actions.  This  statute  has  been  re-enacted  or 
substantially  adopted  in  most  of  the  States  of  the  Union.1  In  the  main  the 
American  statutes  are  simply  declaratory  of  the  common  law  with  a  few  more 
or  less  important  changes.3  It  has  been  held  that  statutes  extending  the 
remedy  beyond  its  scope  at  common  law  should  be  strictly  construed  because 
of  its  harsh  and  summary  character.3  The  federal  courts  are  not  governed 
by  the  provisions  of  state  statutes  in  relation  to  mandamus  proceedings.4 

8.  Mandamus  Compared  with  Other  Remedies  —  a.  Injunction.  —  Man- 
damus is  a  common-law  remedy  to  compel  action,  while  injunction  is  an 
equitable  remedy  to  prevent  action.  Mandamus  is  not  the  proper  remedy 
where  the  relator  does  not  ask  that  the  defendant  be  compelled  to  do  an  act, 
but  demands  on  the  contrary  that  he  be  forbidden  to  do  certain  acts.  Man- 
damus cannot  be  made  to  perform  the  office  of  an  injunction.5  But  mandamus 
and  not  injunction  is  the  proper  remedy  where  nothing  is  sought  but  the 
enforcement  of  a  legal  duty.0  In  a  few  cases  it  has  been  held  that  mandamus 
may  issue  although  its  effect  is  to  restrain  action.7  The  double  remedy  of 
injunction  and  mandamus  is  not  appropriate  for  one  and  the  same  case.8  The 
court  has  no  power,  with  or  without  amendment,  to  convert  an  action  brought 
for  the  purpose  of  obtaining  an  injunction,  into  one  for  a  mandamus.9 

b.  Prohibition.  — The  writ  of  mandamus  is  the  counterpart  of  the  writ 
of  prohibition,  and  is  so  designated  in  some  states  by  statute.10    Mandamus  is 


1.  Statute  of  Anne.  —  Leigh  v.  State,  69  Ala. 
261;  Castle  v.  Lawlor,  47  Conn.  340.  See 
Fisher  v.  Charleston,  17  W.  Va.  607.  »  See 
also  generally  the  title  Mandamus,  13  Encyc. 
of  Pl.  and  Pr.  745. 

In  Montana  it  has  been  held  that  the  statute 
of  g  Anne,  c.  20,  which  modified  the  pro- 
ceeding in  mandamus  by  constituting  it  an 
action  on  the  case,  was  not  in  force,  and  that 
the  mandamus  statute  adopied  in  the  terrilory 
was  at  variance  with  and  had  superseded  it. 
Chumasero  v.  Potts,  2  Mont.  264. 

In  Connecticut  it  has  been  held  that  the  stat- 
ute of  Anne,  as  such,  was  never  in  force  in 
that  state,  and  was  not  a  part  of  the  common 
law,  but  the  court  adopted  the  principle  of  the 
statute  as  a  part  of  the  common  law  of  the 
state.    Castle  v.  Lawlor,  47  Conn.  342. 

2.  Statutes  Substantially  Declarative  of  Common 
Law —  United  States.  —  Kendall  v.  U.  S.,  12 
Pet.  (U.  S.)  614. 

Alabama.  —  Leigh  v.  State,  69  Ala.  261. 
Arkansas. —  Fitch  v.  McDiarmid,  26  Ark.  482. 
California.  —  Kimball  v.  Union  Water  Co., 
44  Cal.  173,  13  Am.  Rep.  157. 

Connecticut.  —  Castle  v.  Lawlor,  47  Conn.  340. 
Georgia. — Johnson  v.  State,  1  Ga.  271. 
Iowa.  —  Chance  v.  Temple,  1  Iowa  179. 
Maryland. —  Weberz/.  Zimmerman,  23  Md.45. 
Montana.  — Chumasero  v.  Potts,  2  Mont.  264. 
Oregon.  —  Warner  v.  Myers,  3  Oregon  218. 

Virginia.  —  Clay  v.  Ballard,  87  Va.  787. 

West  Virginia.  —  Douglass  v.  Loomis,  5  W. 
Va.  542. 

3.  Strict  Construction  of  Statute.  —  Cook  v. 
College  of  Physicians,  etc.,  9  Bush  (Ky.)  544; 
State  v.  New  Orleans,  etc.,  R.  Co.,  42  La. 
Ann.  138. 

4.  Federal  Courts  Not  Bound  by  State  Statutes. 
—  U.  S.  v.  Union  Pac.  R.  Co.,  2  Dill.  (U.  S.) 
527;  Rusch  v.  Des  Moines  County,  Woolw. 
(U.  S.)  313,  2i  Fed.  Cas.  No.  12,142. 

19  C.  of  L. — 46  7 


5.  Mandamus  Does  Not  Lie  to  Restrain  Action 

—  England.  —  Glossop  v.  Heston,  etc.,  Local 
Board,  12  Ch.  D.  102,  49  L.  J.  Ch.  89,  40  L.  T. 
N.  S.  736,  28  W.  R.  hi;  Reg:  v.  Peach,  2  Salk. 

572. 

Canada.  —  Moffatt   v.  St.    Amour,  9  Rev. 

Leg.  439. 

Arkansas.  —  Crawford  v.  Carson,  35  Ark.  565. 
Louisiana.  —  Terry  v.  Stauffer,  17  La.  Ann. 

306. 

Maryland.  —  Legg  v.  Annapolis,  42  Md.  203. 
Michigan.  —  People  v.  State  Prison,  4  Mich. 

187. 

Nevada.  —  Sherman  v.  Clark,  4  Nev.  138,  97 
Am.  Dec.  516. 

New  York.  —  People  v.  Ferris,  16  Hun  (N. 
Y.)  219. 

6.  Mandamus  the  Proper  Remedy  to  Compel 
Action.  —  Glossop  v.  Heston,  etc.,  Local  Board, 
12  Ch.  D.  102,  49  L.  J.  Ch.  89,  40  L.  T.  N.  S. 
736,  28  W.  R.  hi;  Webster  v.  Newell,  66 
Mich.  503. 

Mandamus,  and  Not  Mandatory  Injunction,  is 

the  proper  action  to  compel  a  corporation  to 
post  its  by-laws  as  provided  by  Code  1873, 
§§  1076.  1077.  Boardman  v.  Marshalltown 
Grocery  Co.,  105  Iowa  445. 

7.  Mandamus  Used  to  Restrain  Action.  —  See 
Crawford  v.  Carson,  35  Ark.  565;  Slate  v. 
Kirkley,  29  Md.  85.  But  compare  Legg  v. 
Annapolis,  42  Md.  203. 

8.  Injunction  and  Mandamus  in  Same  Case.  — 
Whigham  v.  Davis,  92  Ga.  574. 

9.  Converting  Suit  for  Injunction  into  Applica- 
tion for  Mandamus,  —  McNair  v.  Buncombe 
County,  93  N.  Car.  364;  Merrill  v.  Merrill,  92 
N.  Car.  657;  Ely  v.  Early,  94  N.  Car.  1;  Clen- 
denin  v.  Turner,  96  N.  Car.  416. 

10.  Mandamus  Counterpart  of  Prohibition.  — 
Ex  p.  Stickney,  40  Ala.  160;  Maurer  v.  Mitchell, 
53  Cal.  289;  State  v.  Judge,  4  Rob.  (La.)  48; 
State  v.  Hogan,  24  Monl.  379. 
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a  legal  remedy  to  compel  action  in  accordance  with  legal  duty,  while  prohi- 
bition is  a  legal  remedy  to  restrain  action  in  excess  of  legal  authority.1 

c.  Quo  Warranto.  —  Mandamus  and  quo  warratito  are  often  concurrent 
remedies,2  the  most  usual  class  of  cases  being  contests  involving  the  title  to 
an  office.3  But  the  distinction  between  mandamus  and  quo  warranto  has  not 
been  abolished  by  modern  statutes.4  Quo  warranto  is  the  remedy  to  try  the 
right  to  an  office  or  franchise;  mandamus  does  not  lie  to  try  disputed  titles, 
but  merely  to  enforce  clear  legal  duties.5 

d.  Certiorari.  —  A  writ  of  certiorari  is  the  substitute  for  a  writ  of  error 
in  cases  where  the  proceedings  are  not  according  to  the  course  of  the  common 
law  and  where  by  consequence  no  writ  of  error  lies.  It  is  a  writ  to  review 
and  correct  but  not  to  command  action.  Mandamus,  on  the  other  hand,  is  a 
writ  to  command  action,  and  cannot  be  made  to  serve  the  purpose  of  a  writ  of 
error,  appeal,  or  certiorari.6 

e.  Equitable  Remedies.  —  In  the  specific  relief  which  it  affords,  a  man- 
damus operates  much  in  the  nature  of  a  bill  in  chancery  for  a  specific  perform- 
ance, the  principal  difference  being  that  the  latter  remedy  is  resorted  to  for 
the  redress  of  purely  private  wrongs  or  the  enforcement  of  contract  rights, 
while  the  former  generally  has  for  its  object  the  performance  of  obligations 
arising  out  of  official  station  or  specifically  imposed  by  law  upon  the  respond- 
ent.' Mandamus  has  also  been  supposed  to  have  some  analogy  to  a  bill  in 
equity  for  the  restraint  of  a  public  nuisance.8 

9.  Original  Proceeding  or  Final  Process.  —  Although  mandamus  has  been 
often  said  to  be  in  the  nature  of  an  execution  or  final  process,9  it  is  not  an  exe- 
cution 10  but  is  an  original  action  or  proceeding.11  So  mandamus  is  an  original 
and  not  an  appellate  process.12    The  writ  cannot  properly  be  issued  as  a 


Not  Exact  Converse.  —  A  statute  providing 
that  prohibition  is  the  counterpart  of  man- 
damus does  not  make  the  former  remedy  in 
every  respect  the  exact  converse  of  the  latter. 
Maurer  v.  Mitchell,  53  Cal.  289. 

1.  See  generally  the  title  Prohibition. 

2.  Concurrent  Remedies.  —  State  v.  Ely,  43 
Ala.  568;  State  v.  Falconer,  44  Ala.  696. 

3.  Trial  of  Title  to  Office.  —  See  infta,  IV.  r. 
d.  Trial  of  Title  to  Office. 

4.  Distinction  Not  Abolished.  —  People  v.  Olds, 
3  Cal.  167,  58  Am.  Dec.  398. 

5.  See  generally  the  title  Quo  Warranto, 
and  see  infra,  this  title,  Principles  Governing 
Issuance  of  Writ. 

6.  Mandamus  and  Certiorari  Distinguished  — 
Alabama.  —  Lamar  v.  Marshall  County,  21 
Ala.  772;  Appling  v.  Bailey,  44  Ala.  333; 
Steele  v.  County  Com'rs,  83  Ala.  304;  Ex  p. 
Harris,  52  Ala.  92,  23  Am.  Rep.  559. 

California.  —  Clary  v.  Hoagland,  5  Cal.  476; 
Townsend  v.  Copeland,  56  Cal.  612;  Levy  v. 
Superior  Ct.,  66  Cal.  292. 

Georgia.  —  Starnes  v.  Tanner,  73  Ga.  144. 

Michigan.  —  Love  v.  Vance,  97  Mich.  625. 

New  Jersey.  —  Stout  v.  Hopping,  17  N.  J.  L. 
471;  Johnson  v.  Field.  17  N.  J.  L.  473;  Breu- 
necke  v.  Denyse,  62  N.  J.  L.  148. 

Utah.  —  Maxwell  v.  Burton,  2  Utah  595. 

Vermont.  —  Woodstock  v.  Gallup,  28  Vt.  587; 
Moore  v.  Chester,  45  Vt.  503. 

West  Virginia.  —  Woodford  v.  Hull,  31  W. 
Va.  470;  State  v.  McAllister,  38  W.  Va.  485. 

See  also  infra,  III.  4.  b.  (7)  Remedy  by  Appeal, 
Error,  or  Certiorari ;  and  see  generally  the  title 
Certiorari  in  the  Encyc.  of  Pl.  and  Pr., 
vol.  4,  p.  1. 


7.  Bill  for  Specific  Performance.  —  Antoni  v. 
Greenhow,  107  U.  S.  781;  U.  S.  v.  Western 
Union  Tel.  Co.,  50  Fed.  Rep.  28:  State  v.  Wil- 
liams, 69  Ala.  311;  Brooke  v.  Widdicombe,  39 
Md.  405, /f>'  Stewart,  J.;  Chumasero  v.  Potts, 
2  Mont.  267. 

8.  Bill  to  Restrain  Public  Nuisance.  —  Union 
Pac.  R.  Co.  v.  Hall,  91  U.  S.  343.  See  also 
Lefrois  v.  Monroe  County,  24  N.  Y.  App.  Div. 
421. 

9.  Mandamus  as  an  Execution. —  Hewitt  v. 

Craig,  86  Ky.  30;  State  v.  Lewis,  76  Mo.  370; 
Bear  v.  Brunswick  County,  124  N.  Car.  204. 
See  Chumasero  v.  Potts,  2  Mont.  260;  Kendall 
v.  U.  S.,  12  Pet.  (U.  S.)  524. 

10.  Mandamus  Not  an  Execution.  —  State  v. 
Lewis,  76  Mo.  370. 

11.  Mandamus  an  Original  Proceeding.  —  Mc- 
Bane  v.  People,  50  111.  503;  Bear  v.  Brunswick 
County,  124  N.  Car.  204.  See  also  supra,  this 
section,  Action  or  Special  Proceeding. 

Writ  in  Federal  Courts  Auxiliary.  —  Man- 
damus is  an  original  writ  which  the  circuit 
courts  of  the  United  States  have  nc  authority 
10  gcant,  except  as  ancillary  to  a  pre-exisiing 
jurisdiction.  Indiana  v.  Lake  Erie,  etc.,  R. 
Co.,  85  Fed.  Rep.  1.  See  also  Exp.  Holman, 
28  Iowa  88,  4  Am.  Rep.  159.  And  see  infra, 
this  title.  Jurisdiction —  Of  Federal  Courts. 

12.  Mandamus  Not  an  Appellate  Process.  — 
Howell  v.  Crutchfield.  Hempst.  (U.  S.)  99.  12 
Fed.  Cas.  No.  6,778(7;  Daniel  v.  Warren 
County,  1  Bibb  (Ky.)  496:  Morgan  v.  Register, 
Hard.  (Ky.)  619;  People  v.  Bacon,  iS  Mich. 
247. 

Jurisdiction  of  Appellate  Courts.  —  See  infra, 

this  title,  Jurisdiction. 
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preliminary  or  intermediate  process.1 

10.  Mandamus  as  Res  Judicata.  —  When  an  application  for  a  writ  of  man- 
damus is  granted  or  denied  upon  the  merits,  the  decision  operates  as  res 
judicata.'1  But  where  the  decision  does  not  proceed  upon  the  merits  it  is  not 
a  bar  to  a  subsequent  application.3 

III.  Principles  Governing  Issuance  of  Writ  —  1.  In  General  —  statement  of 
Rule.  —  The  principal  office  of  the  writ  of  mandamus  is  to  enforce  the  perform- 
ance of  official  duties.*  The  modern  statutes  in  relation  to  mandamus  provide 
that  the  writ  may  be  issued  to  compel  the  performance  of  an  act  which  the 
law  specifically  enjoins  as  a  duty  resulting  from  an  office,  trust,  or  station,  and 
this  seems  to  be  substantially  declaratory  of  the  common  law.5 


1.  Not  Preliminary  or  Intermediate  Process.  — 

Wright  v.  Connor,  34  Iowa  240. 

2.  Decision  on  Merits  Operates  as  Res  Judicata 
—  England.  —  Reg.  v.  Pickles,  3  Q.  B.  599, 
note,  43  E.  C.  L.  884,  note. 

United  States.  —  Kendall  v.  Stokes,  3  How. 
(U.  S.)  87;  Louis  v.  Brown  Tp.,  109  U.  S.  162. 

California.  — SantaCruz  Gap  Turnpike  Joint 
Stock  Co.  v.  Santa  Clara  County,  62  Cal.  40; 
Barber  v.  Mulford,  117  Cal.  356. 

Florida.  —  Sauls  v.  Freeman,  24  Fla.  209,  12 
Am.  St.  Rep.  190. 

Illinois.  — Oswego  v.  Kellogg,  99  111.  590. 

Michigan.  —  Weed  v.  Mirick,  62  Mich.  414. 

Minnesota.  —  State  v.  Hard,  25  Minn.  460. 

New  York.  —  People  v.  Squire,  no  N.  Y.  666. 

See  also  Reg.  v.  Bodmin,  61  L.  J.  M.  C.  151, 
(1892)  2  Q.  B.  21,  66  L.  T.  N.  S.  562,  40  W.  R. 
606,  56  J.  P.  504;  Exp.  Thompson,  6  Q.  B. 
721,  51  E.  C.  L.  721. 

The  State  Is  Not  Bound  by  (he  decision  upon 
an  application  prosecuted  by  a  private  relator. 
State  v.  Burton,  47  Kan.  44;  Stale  v.  Stock,  38 
Kan.  154. 

3.  Decision  Not  on  Merits  No  Bar  to  Second  Ap- 
plication.—  Rex  v.  College  of  Physicians,  5 
Burr.  2740;  Pritchard  v.  Woodruff,  36  Ark. 
196;  People  v.  Board  of  Town  Auditors,  33 
N.  Y.  App.  Div.  277;  People  v.  Bennett,  18  N. 
Y.  App.  Div.  335.  See  also  Allen  v.  Reed, 
(Okla.  1900)  60  Pac.  Rep.  782. 

4.  Enforcement  of  Official  Duty  the  Office  of 
Mandamus  —  United  States.  —  Bullerworth  v. 
U.  S.,  112  U.  S.  50. 

Alabama.  —  Ex  p.  Hendree,  49  Ala.  360; 
Jack  v.  Moore,  66  Ala.  184. 

Arkansas.  —  Howard  v.  McDiarmid,  26  Ark. 
100;  Willeford  v.  State,  43  Ark.  62. 

California.  —  Fremont  v.  Crippen,  10  Cal. 
212,  70  Am.  Dec.  714,  note. 

District  of  Columbia.  —  U.  S.  v.  Windom,  19 
D.  C.  54. 

Florida.  —  State  v.  Putnam  County,  23  Fla. 
632;  State  v.  Baker  County,  22  Fla.  29. 

Illinois.  — Cotton  v.  Reed,  20  111.  607. 

Indiana.  —  Henderson  v.  State,  53  Ind.  60; 
Hamilton  v.  Slate,  3  Ind.  452. 

Kentucky. — Com.  v.  Boone  County  Ct.,  82 
Ky.  632. 

Louisiana.  —  Lanaux  v.  Recorder  of  Mort- 
gages, 36  La.  Ann.  974. 

Maryland.  —  George's  Creek  Coal,  etc.,  Co. 
v.  Allegany  County,  59  Md.  255. 

Massachusetts.  —  Chase  v.  Blackstone  Canal 
Co.,  ro  Pick.  (Mass.)  244. 

Michigan.  — Atty.  Gen.  v.  Board  of  County 
Canvassers,  64  Mich.  607. 


Mississippi.  —  Board  of  Police  v.  Grant,  9 
Smed.  &  M.  (Miss.)  77,  47  Am.  Dec.  102. 

Alontana.  —  Chumasero  v.  Potts,  2  Mont. 
242. 

Nebraska.  —  State  v.  Kinkaid,  23  Neb.  641. 

New  York.  —  People  v.  Dalev,  37  Hun  (N. 
Y.)  461;  People  v.  Collins,  19  Wend.  (N.  Y.) 
56;  People  v.  Halsey,  37  N.  Y.  344;  People  v. 
Albany  County,  12  Johns.  (N.  Y.)  415;  People 
v.  Martin,  62  Barb.  (N.  Y.)  572. 

Pennsylvania.  —  Kaine  v.  Com.,  101  Pa.  St. 
494. 

South  Caiolina.  —  Runion  v.  Latimer,  6  S. 
Car.  128. 

Tennessee.  —  Gillespie  v.  Wood,  4  Humph. 
(Tenn.)437;  Exp.  Ricks,  7  Heisk.  (Tenn.)  364; 
Meadows  v.  Nesbit,  12  Lea  (Tenn.)  486. 

5.  Duty  Resulting  from  Office,  Trust,  or  Station 
—  United  States.  —  Kimberlin  v.  Commission 
to  Five  Civilized  Tribes,  (C.  C.  A.)  104  Fed. 
Rep.  653. 

Alabama.  —  Leigh  v.  State,  69  Ala.  266. 

Arkansas.  —  Ex  p.  Hays,  26  Ark.  510;  Fitch 
v.  McDiarmid,  26  Ark.  482;  Exp.  Trapnall,  6 
Ark.  9,  42  Am.  Dec.  676. 

California.  —  Barber  v.  Mulford,  117  Cal. 
356;  Davis  v.  Porter,  66  Cal.  658;  Hamilton  v. 
Tult,  65  Cal.  57;  Fremont  v.  Crippen,  10  Cal. 
211,  70  Am.  Dec.  711;  Peck  v.  Los  Angeles 
County,  90  Cal.  384;  Priet  v.  Reis,  93  Cal.  85; 
Hilton  v.  Curry,  124  Cal.  84;  Meyer  v.  Porter, 
65  Cal.  67. 

Colorado.  —  Bright  v.  Farmers'  Highline 
Canal,  etc.,  Co.,  3  Colo,  App.  174. 

Dakota.  —  Territory  v.  Shearer,  2  Dak.  345. 

Georgia.  —  Savannah  v.  State,  4  Ga.  45;  Bon- 
nar  v.  State,  7  Ga.  473. 

Illinois.  —  People  v.  Head,  25  111.  325;  People 
v.  Kilduff,  15  111.  492,  60  Am.  Dec.  769. 

Indiana.  —  Holliday  v.  Henderson,  67  Ind. 
103;  State  v.  Knox  County,  101  Ind.  308; 
Gardner  v.  Haney,  86  Ind.  17. 

Iozva.  —  U.  S.  v.  Dubuque  County,  1  Morr. 
(Iowa)  31;  Hightower  v.  Overhaulser,  65  Iowa 
347;  Rummel  v.  Dealy,  (Iowa  1900)  84  N.  W. 
Rep.  526;  State  v.  County  Judge,  7  Iowa  186; 
Boggs  v.  Chicago,  etc.,  R.  Co.,  54  Iowa  435. 

Kansas.  —  Rosenthal  v.  State  Board  of  Can- 
vassers, 50  Kan.  129;  Householder  v.  Morrell, 
55  Kan.  317. 

Kentucky.  — Lowe  v.  Phelps,  14  Bush  (Ky.) 
645. 

Maine.  — Ex  p.  Davis,  41  Me.  38. 
Maryland. — O'Brian  v.  Baltimore  County. 
51  Md.  15.  " 
Michigan.  —  People  v.  Detroit,  18  Mich.  338. 
Minnesota.  —  State  v.  Ames,  31  Minn.  440. 
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Statutory  and  Common-law  Duties.  —  It  is  immaterial  whether  the  duty  is  imposed 
by  statute1  or  by  the  common  law;  in  either  case  mandamus  will  lie  to 
enforce  it.2 

stipulation  or  Agreement.  —  The  parties  cannot  change  the  uses  or  extent  of  the 
writ  by  stipulation  or  agreement.3 

Restricted  Use  of  Writ.  —  The  writ  has  always  been  kept  within  its  own  narrow 
limits,  and  the  courts  have  universally  been  unwilling  to  extend  its  operation.4 

Moot  Case.  —  Where  it  appears  that  the  application  is  a  moot  case  made 
merely  to  obtain  the  opinion  of  the  court,  it  will  not  be  decided.5 

Belief  Against  One's  Own  Defaults.  —  Mandamus  should  not  issue  merely  to  relieve 
the  party  who  seeks  it  from  the  consequences  of  his  own  mistakes  or  omis- 
sions; the  policy  of  the  law  forbids.6 

2.  Nature  of  Acts  Compelled  by  Mandamus  —  a.  In  General.  —  Mandamus 
is  not  an  appropriate  remedy  to  compel  a  general  course  of  official  conduct  or 
a  long  series  of  continuous  acts,  as  it  is  impossible  for  the  court  to  oversee  the 


Missouri.  —  State  v.  Moseley,  34  Mo.  375. 

Montana.  —  Montana  Ore  Purchasing  Co. 
v.  Lindsay,  (Mont.  1901)  63  Pac,  Rep.  715. 

Nebraska. —  State  v.  Cummings,  17  Neb.  311. 

New  Jersey.  —  State  v.  Jacobus,  26  N.  J.  L. 
135;  State  v.  Warren  Foundry,  elc,  Co.,  32  N. 
J.  L.  439. 

Nevada.  —  State  v.  Gracey,  n  Nev.  223; 
State  v.  Kirman,  17  Nev.  380. 

New  York.  —  People  v.  New  York,  3  Johns. 
Cas.  (N.  Y.)  79;  People  v.  Stevens,  5  Hill  (N. 
Y.)6i6;  People  ,v.  New  York,  (Supm.  Ct.)  18 
Abb.  Pr.  (N.  Y.j  8;  People  v.  Ferris,  16  Hun 
(N.  Y.)  220. 

Ohio.  —  State  v.  McKinley,  n  Ohio  Dec. 
(Reprint)  692,  28  Cine.  L.  Bui.  337;  Thompson 
v.  Watson,  48  Ohio  St.  552;  Cincinnati  College 
v.  La  Rue,  22  Ohio  St.  469;  Dalton  v.  State,  43 
Ohio  St.  652;  State  v.  Hamilton  County,  26 
Ohio  St.  364;  State  v.  Board  of  Education, 
27  Ohio  St.  96;  State  v.  Shaw,  43  Ohio  St.  324. 

Oregon.  —  Ball  v.  Lappius,  3  Oregon  55; 
Slemmons  v.  Thompson,  23  Oregon  219;  Dur- 
ham v.  Monumental  Silver  Min.  Co.,  9  Oregon 
44;  Habersham  v.  Sears,  11  Oregon  434,  50 
Am.  Rep.  481;  Morrow  County  v.  Hendryx, 
14  Oregon  397. 

Pennsylvania.  —  Com.  v.  Griest,  196  Pa.  St. 
396;  Com.  v.  Pittsburgh,  34  Pa.  St.  496. 

Texas.  —  Durrett  v.  Crosby,  28  Tex.  687; 
Banton  v.  Wilson,  4  Tex.  400. 

West  Virginia.  —  Welly  v.  Campbell,  37  W. 
Va.  800. 

Wyoming.  —  State  v.  Burdick,  3  Wyo.  588. 

Statement  of  Common- law  Rule.  —  In  Rex  y, 
Baker,  3  Burr.  1265,  Lord  Mansfield  said: 
"  Where  there  is  a  right  to  execute  an  office, 
perform  a  service,  or  exercise  a  franchise 
(more  especially  if  it  be  in  a  matter  of  pub- 
lic concern  or  attended  with  profit),  and  a  per- 
son is  kept  out  of  possession  or  dispossessed 
of  such  right,  and  has  no  other  specific  legal 
remedy,  this  court  ought  to  assist  by  a  man- 
damus; upon  reasons  of  justice,  as  the  writ  ex- 
presses, and  upon  reasons  of  public  policy  to 
preserve  peace,  order,  and  good  government." 
This  statement  of  the  rule  has  been  approved 
in  many  cases.  See  Bright  v.  Farmers'  High- 
line  Canal,  etc.,  Co.,  3  Colo.  App.  170;  Mar- 
bury  v.  Madison,  r  Cranch  (U.  S.)  169;  U.  S. 
v.  Boutwell,  17  Wall.  (U.  S.)  604;  Harris  v. 


State.  2  Ga.  292;  Smalley  v.  Yates,  36  Kan. 
519;  State  v.  Miller,  1  Lea  (Tenn.)  606;  Lewis 
v.  Whittle.  77  Va.  415. 

In  Louisiana,  under  the  code  of  practice,  the 
courts  have  more  extensive  powers  than  those 
of  the  common  law  in  issuing  the  writ.  Hatch 
v.  City  Bank,  1  Rob.  (La.)  470. 

1.  Statutory  Duties.  —  People  v.  Stale  Ins. 
Co.,  19  Rich.  392.  Generally  as  to  the  enforce- 
ment of  statutory  duties,  see  the  following 
cases:  Simpson  v.  Scottish  Union  F.,  etc., 
Ins.  Co.,  9  Jur.  N.  S.  711,  1  Hem.  &  M.  618, 
32  L.  J.  Ch.  329,  11  W.  R.  459,  8  L.  T.  N.  S. 
112;  Bayard  v.  U.  S.,  127  U.  S.  246;  Roberts  v. 
U.  S.,  176  U.  S.  221,  affirming  13  App.  Cas.  (D. 
C.)  38;  People  v.  State  Ins.  Co.,  19  Mich.  392; 
State  v.  St.  Louis  School  Board,  131  Mo.  505; 
Slate  v.  Mason,  153  Mo.  23;  Slate  v.  Miller. 
1  Lea  (Tenn.)  606;  State  v.  Marks,  6  Lea 
(Tenn.)  29;  Mobile,  etc.,  R.  Co.  v.  Wisdom,  5 
Heisk.  (Tenn.)  156;  Winters  v.  Burford,  6 
Coldw.  (Tenn.)  330,  1  Leg.  Rep.  179,  cited  in 
Memphis  Appeal  Pub.  Co.  v.  Pike,  9  Heisk. 
(Tenn.)  698;  Morley  v.  Power,  5  Lea  (Tenn.) 
695,  10  Lea  (Tenn.)  219.  See  Felts  v.  Mem- 
phis, 2  Head  (Tenn.)  650;  Bradford  v. 
Treasurer,  Peck  (Tenn.)  425;  His  Lawsuit  (3d 
ed.)   p.  500.     See   also  infra,  this  section, 

Clear  Legal  Pig/its  and  Duties;  f.  Ministerial 
Duties. 

2.  Common-law  Duties  Enforced  by  Mandamus. 

—  Haines  v  People,  19  111.  App.  354;  Chance 
v.  Temple,  I  Iowa  179. 

3.  Writ  Not  Subject  to  Stipulation.  —  Bright 
v.  Farmers'  Highline  Canal,  etc.,  Co.,  3  Colo. 
App.  175;  State  v.  Burbank,  22  La.  Ann.  379; 
Bracken  v.  Wells,  3  Tex.  89.  Bui  see  Bying- 
ton  v.  Hamilton,  37  Kan.  758. 

Waiver  of  Objection  Immaterial.  —  Reg.  v. 
Treasury  Com'rs,  16  Q.  B.  357,  71  E.  C.  L.  357, 
15  Jur.  767,  20  L.  J.  Q.  B.  305. 

4.  Remedy  Not  to  Be  Extended.  —  Bright  v. 
Farmers'  Highline  Canal,  etc.,  Co.,  3  Colo. 
App  175,  citing  Blair  v.  Marye,  80  Va.  485; 
State  v.  Young,  38  La.  Ann.  923.  See  also 
State  v.  New  Orleans,  etc.,  R.  Co.,  42  La.  Ann. 
138. 

5.  Moot  Cases  Not  Determined.  —  Reg.  v.  Black- 
wall  R.  Co.,  9  Dowl.  558;  Ex  p.  Mackey,  15  S. 
Car.  329. 

8.  Klokke  v.  Stanley,  109  111.  192. 
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performance  of  such  duties.1  The  proper  function  of  a  mandamus  is  to  com- 
pel the  doing  of  a  specific  thing;  something  which  can  be  neither  diminished 
nor  subdivided.2 

b.  Clear  Legal  Rights  and  Duties.  — ■  Where  a  party  has  a  clear  legal 
right  to  demand  the  performance  of  a  specific  duty,  and  there  is  no  other  ade- 
quate remedy,  mandamus  will  generally  lie  to  compel  performance.3  But  it 
is  essential  that  the  relator  have  a  clear  legal  right  to  the  thing  demanded,  and 
it  must  be  the  imperative  duty  of  the  respondent  to  perform  the  act  required.4 


1.  General  Course  of  Conduct.  —  Kingston  v. 
Kingston,  etc.,  Electric  R.  Co.,  28  Ont.  399; 
Fitzgerald  v.  Whipple,  41  Mich.  548;  Diamond 
Match  Co.  v.  Powers,  51  Mich.  145;  State  v. 
Associated  Press,  159  Mo.  410;  Rosenfeld  v. 
Einstein,  46  N.  J.  L.  479;  State  v.  Murphy,  2 
Ohio  Cir.  Dec.  190,  3  Ohio  Cir.  Ct.  332;  Slate 
v.  Police  Board,  10  Ohio  Dec.  (Reprint)  256,  19 
Cin.  L.  Bui.  347. 

2.  Specific  Acts  Only  Compelled.  —  State  v.  Sei- 
bert,  130  Mo.  202;  Rosenfeld  v.  Einstein,  46 
N.  J.  L.  479- 

3.  Lies  to  Enforce  Clear  Legal  Rights  and  Duties 
—  England.  —  Rex  v.  Treasurv  Cotn'rs,  5  N. 
&  M.'  589,  4  Ad.  &  El.  286,  31  E.  C.  L.  72,  1 
Hurl.  &  W.  533. 

United  States.  —  Kendall  v.  U.  S.,  12  Pet. 
(U.  S.)  524;  Union  Pac.  R.  Co.  v.  Hall,  91  U. 
S.  343:  Butterworth  v.  U.  S.,  112  U.  S.  50;  U. 
S.  v.  Kendall,  5  Cranch  (C.  C.)  163,  26  Fed. 
Cas.  No.  15,517. 

Alabama.  —  Nichols  v.  Comptroller,  4  Stew. 
&  P.  (Ala.)  154;  Ex  p.  Jones,  1  Ala.  15;  Cuth- 
bert  v.  Lewis,  6  Ala.  262;  Ex  p.  Grant,  6  Ala. 
91;  State  v.  Judge,  15  Ala.  740;  Withers  v. 
State,  36  Ala.  252;  Ex  p.  Ware,  48  Ala.  223; 
Jack  v.  Moore,  66  Ala.  184;  State  v.  Stone,  69 
Ala.  206;  Leigh  v.  State,  6g  Ala.  266. 

Arkansas.  —  Maddox  v.  Neal,  45  Ark.  121, 
55  Am.  Rep.  540. 

California.  —  Meyer  v.  Porter,  65  Cal.  67; 
Morion  v.  Broderick,  118  Cal.  474. 

Connecticut.  —  State  v.  New  Haven,  etc.,  Co., 
45  Conn.  343;  American  Casualty  Ins.,  etc., 
Co.  v.  Fyler,  60  Conn.  459,  25  Am.  St.  Rep. 
337- 

Georgia.  —  Savannah  v.  State,  4  Ga.  45; 
Napier  v.  Poe,  12  Ga.  170;  State  v.  Georgia 
Medical  Soc,  38  Ga.  628,  95  Am.  Dec.  408; 
Milburn  v.  Glynn  County,  112  Ga.  160. 

Illinois.  —  People  v.  KildufT,  15  111.  492,60 
Am.  Dec.  769;  Reddick  v.  People,  82  111.  App. 
85;  People  v.  Kipley,  171  111.  44. 

Indiana.  —  Burnsville  Turnpike  Co.  v.  State, 
119  Ind.  382. 

Kansas.  — Smalley  v.  Yates,  36  Kan.  519. 

Louisiana.  —  State  v.  Judge,  52  La.  Ann. 
1275. 

Maine.  —  Smyth  v.  Titcomb,  31  Me.  272; 
Williams,  v.  Lincoln  County,  35  Me.  345; 
Baker  v.  Johnson,  41  Me.  15. 

Maryland.  —  George's  Creek  Coal,  etc.,  Co. 
v.  Allegany  County,  59  Md.  255. 

Massachusetts. —  Carpenters.  Bristol  County, 
21  Pick.  (Mass.)  259,  per  Morton,  J. 

Michigan.  —  La  Grange  Tp.  v.  State 
Treasurer,  24  Mich.  468. 

Mississippi.  —  Carroll  v.  Board  of  Police,  28 
Miss.  38;  Beaman  v.  Board  of  Police,  42  Miss. 
238. 

Missouri.  — State  v.  St.  Louis,  145  Mo.  551; 
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State  v.  Mason,  153  Mo.  23;  State  v.  Joplin 
Water  Works,  52  Mo.  App.  312. 

Nevada.  —  State  v.  Crosby,  24  Nev.  115. 

Nciv  Jersey.  —  In  re  Trenton  Water  Power 
Co.,  20  N.  J.  L.  659. 

New  York.  —  People  v.  Ferris,  16  Hun  (N. 
Y.)  220;  People  v.  Hayt,  66  N.  Y.  606;  People 
v.  Albany  County,  12  Johns.  (N.  Y.)  415; 
People  v.  Maher,  64  Hun  (N.  Y.)4o8;  People 
v.  Green,  2  Thomp.  &  C.  (N.  Y.)  62;  People  v. 
New  York  Marine  Ct.,  (Cl.  App.)  3  Abb.  Pr. 
(N.  Y.)  309,  13  How.  Pr.  (N.  Y.)  260,  affirming 
3  Abb.  Pr.  (N.  Y.)  57;  Cook  v.  Kirtland,  (Supm. 
Ct.  Spec.  T.)  2  How.  Pr.  (N.  Y.)  109;  Oneida 
C.  PI.  v.  People,  18  Wend.  (N.  Y.)  97;  People 
v.  Dutchess  C.  PI.,  20  Wend,  (N.  Y.)  658; 
Exp.  Koon,  1  Den.  (N.  Y.)  644;  Exp.  Jacobs, 
1  Den.  (N.  Y.)  646,  note;  Ex  p.  Ostrander,  1 
Den.  (N.  Y.)  679;  Elkins  v.  Athearn,  2  Den. 
(N.  Y.)  191;  People  v.  Tracy,  1  Den.  (N.  Y.) 
617. 

Ohio.  —  Cincinnati,  etc.,  R.  Co.  v.  Clinton 
County,  1  Ohio  St.  77. 

Pennsylvania.  —  Com.  v.  McCandless,  129 
Pa.  St.  492;  Com.  v.  Pittsburgh,  34  Pa.  St. 
496;  Easton  v.  Lehigh  Water  Co.,  97  Pa.  St.  554. 

South  Carolina.  —  State  v.  Watson,  2  Spears 
L.  (S.  Car.)  97;  State  v.  Whitesides,  30  S. 
Car.  579. 

Virginia.  —  Parker  v.  Anderson,  2  Patt.  & 

H.  (Va.)  38;  Dew  v.  Judges,  3  Hen.  &  M.  (Va.) 

I,  3  Am.  Dec.  639. 

Wisconsin.  —  State  v.  Dick,  103  Wis.  407; 
Neu  v.  Voege,  96  Wis.  489. 

4.  Right  or  Duty  Must  Be  Clear  and  Imperative 
—  England.  —  Rex  v.  Justices,  2  B.  &  C.  286, 
9  E.  C.  L.  89;  Ex  p.  Napier,  18  Q.  B.  692,  83 
E.  C.  L.  692,  21  L.  J.  Q.  B.  332,  17  Jur.  380; 
Reg.  v.  Guardians  of  Poor,  66  L.  J.  Q.  B.  403, 
(1897)  1  Q.  B.  498,  76  L.  T.  N.  S.  324,  45  W.  R. 
346,  61  J.  P.  151. 

Canada.  —  Barnhart  v.  Justices,  5  U.  C.  Q. 
B.  O.  S.  507. 

United  States.  —  Brazoria  County  v.  Youngs- 
town  Bridge  Co.,  80  Fed.  Rep.  10,  52  U.  S. 
App.  6;  U.  S.  v.  Board  of  Liquidation,  (C.  C. 
A.)  74  Fed.  Rep.  489;  Marbury  v.  Madison,  1 
Cranch  (U.  S.)  169;  Carroll  Countv  v.  U.  S., 
18  Wall.  (U.  S.)  77;  Northern  Pac.  R.  Co.  v. 
Washington  Ter.,  142  U.  S.  492. 

Alabama,  —  Ex  p.  Scudder-Gale  Grocery  Co., 
120  Ala.  434;  State  v.  Talladega  County,  3 
Port.  (Ala.)  412;  Nichols  v.  Comptroller,  4 
Slew.  &  P.  (Ala.)  154;  Ex  p.  Jones,  1  Ala. 
15;  Ex  p.  Grant,  6  Ala.  92;  Spence  v.  Judge, 
13  Ala.  805;  Exp.  Small,  25  Ala.  74;  Withers 
v.  State,  36  Ala.  252;  Chisholm  v.  McGehee,  41 
Ala.  192;  Ex  p.  Hendree,  49  Ala.  360;  Ex  p. 
Hamilton,  51  Ala.  66;  Ex  p.  Harris,  52  Ala. 
87,  23  Am.  Rep.  559;  Murphy  v.  State,  59  Ala. 
639;  Ex  p.  Graves,  61  Ala.  381;  Exp.  Scmidt, 
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62  Ala.  252;  Leigh  v.  Stale,  69  Ala.  261;  State 
v.  Stone,  69  Ala.  206;  Comer  v.  Bankhead,  70 
Ala.  136,  Ex  p.  Huckabee,  71  Ala.  427,  Ses- 
sions v.  Boykin,  78  Ala.  328;  Foster  v.  White, 
86  Ala.  467. 

Arkansas.  — Goings  v.  Mills,  1  Ark.  11;  Tay- 
lor 1:  Governor,  I  Ark.  21;  Webb  v.  Hanger, 
1  Ark.  121;  Ex  p.  Trapnall,  6  Ark.  9,  42  Am. 
Dec.  676;  Exp.  Cheatham,  6  Ark.  437;  Exp. 
Williamson,  8  Ark.  424;  State  v.  Lawson,  14 
Ark.  114;  Fitch  v.  McDiarmid,  26  Ark.  482; 
Underwood  v.  White,  27  Ark.  382. 

Colorado.  —  People  v.  Butler,  24  Colo.  401; 
People  71.  Spruance,  8  Colo.  307;  Aspen  z. 
Aspen  Town,  etc.,  Co.,  10  Colo.  191. 

Connecticut.  —  Chesebro  v.  Babcock,  59 
Conn,  218. 

Delaware.  —  Swift  v.  Richardson,  7  Houst. 
(Del.)  338,  40  Am.  St.  Rep.  127. 

District  of  Columbia.  —  U.  S.  v.  Chandler,  2 
Mackey  (D.  C.)  527;  U.  S.  v.  Bayard,  4  Mackey 
(D.  C.)  310;  Seymour  v.  Brodie,  10  App.  Cas. 
(D.  C.)  567. 

Florida.  —  Canova  v.  State,  18  Fla.  512 ;  State 
v.  Cooper,  20  Fla.  547;  Johns  v.  Orange 
County,  28  Fla.  626. 

Georgia.  —  State  v.  Justices,  Dudley  (Ga.)  37; 
Moody  v.  Fleming,  4  Ga.  115,  48  Am.  Dec.  210; 
Tillman  v.  Thrasher,  61  Ga.  15;  Alberson  v. 
Hamilton,  82  Ga.  30;  Patterson  v.  Taylor,  98 
Ga.  646. 

Idaho.  —  Clough  v.  Curtis,  2  Idaho  488. 

Illinois.  —  People  v.  Gilmer,  10  111.  242; 
People  v.  Halch,  33  111.  9;  People  v.  Chicago, 
51  111.  17;  People  v.  Chicago,  etc.,  R.  Co.,  55 
111.  95,  8  Am.  Rep.  631;  Macoupin  County  v. 
People,  58  111.  191;  People  v.  Cline,  63  111.  394; 
People  v.  Illinois  Cent.  R.  Co.,  62  111.  510; 
Highway  Com'rs  v.  People,  66  111.  339;  People 
v.  Glann,  70  111.  232;  Springfield,  etc.,  R.  Co. 
v.  Wayne  County,  74  111.  27;  People  v.  Old- 
to.vn,  88  111.  202;  People  v.  Davis,  93  111.  133; 
People  v.  Crotty,  93  111.  180;  Lavalle  v.  Soucy, 
96  111.  467;  People  v.  Masonic  Benev.  Assoc., 
98  111.  635;  Highway  Com'rs  People,  99  111. 
587;  People  v.  Johnson,  100  111.  537,  39  Am. 
Rep.  63;  Stark  County  v.  People,  110  111.  577; 
People  v.  Madison  County,  125  111.  334;  Chi- 
cago, etc.,  R.  Co.  v.  Suffern,  129  111.  274;  Swi- 
gert  v.  Hamilton  County,  130  111.  538;  People 
v.  Cook  County,  176  111.  576;  Highway  Com'rs 
v.  People,  2  111.  App.  24;  Allen  v.  Conlon,  2 
111.  App.  166;  Hyde  Park  v.  Thatcher,  13  111. 
App.  613;  Hyde  Park  v.  Snow,  13  111.  App. 
618;  Hyde  Park  v.  Slee,  13  111.  App.  619;  High- 
way Com'rs  v.  Snyder,  15  111.  App.  645;  People 
v.  Soucv,  26  111.  App.  505;  People  v.  Davis,  39 
111.  App.  162. 

Indiana.  —  Burnsville  Turnpike  Co.  v.  State, 
119  Ind.  382;  State  v.  Bonnell,  119  Ind.  494. 

Kansas.  —  Cassatt  v.  Barber  County,  39  Kan. 
505;  Swartz  v.  Large,  47  Kan.  304;  Kansas 
Nat.  Bank  v.  Hovey,  48  Kan.  20;  State  v.  Mis- 
souri Pac.  R.  Co.,  55  Kan.  708,  49  Am.  St.  Rep. 
278. 

Kentucky.  —  Com.  v.  Clark,  1  Bibb  (Ky.)  531. 

Louisiana.  —  Hatch  v.  City  Bank,  I  Rob. 
(La.)  470;  State  v.  Lockett,  52  La.  Ann.  1620. 

Maine.  —  Baker  v.  Johnson,  41  Me.  15. 

Maryland.  —  State  v.  Taylor,  59  Md.  338; 
Brown  v.  Bragunier,  79  Md.  236. 


Michigan.  —  McCarthy  v.  Judge,  36  Mich. 
274;  Houghton  County  v.  Auditor-Gen.,  36 
Mich.  271;  Pack  v.  Presque  Isle  County,  36 
Mich. 377;  Bresler  v.  Butler,  60  Mich.  40. 

Minnesota. — State  v.  Copeland,  74  Minn.  371. 

Mississippi.  —  Board  of  Police  v.  Grant,  9 
Snied.  &  M.  (Miss.)  77,  47  Am.  Dec.  102;  State 
Board  of  Education  v.  West  Point,  50  Miss. 
638;  Jefferson  County  v.  Arrghi,  51  Miss.  667. 

Missouri.  —  Dunklin  County  v.  Dunklin 
County,  23  Mo.  449;  Williams  v.  Judge,  27 
Mo.  225 ;  Stale  v.  Lafayetie  County  Ct.,  41  Mo. 
221;  State  v.  Albin,  44  Mo.  346;  State  v.  Mc- 
Auliffe,  48  Mo.  112;  Mansfield  v.  Fuller,  50 
Mo.  338;  Slate  v.  Newman,  91  Mo.  445;  Slate 
v.  Williams,  99  Mo.  291;  Slate  v.  Seiberi,  130 
Mo.  202;  State  v.  Lesueur,  136  Mo.  452;  State 
v.  Hudson,  13  Mo.  App.  61;  State  v.  Flad,  26 
Mo.  App.  500. 

Nebraska.  —  State  v.  Omaha,  14  Neb.  265,  45 
Am.  Rep.  108;  State  v.  Whipple,  (Neb.  1900) 
.83  N.  W.  Rep.  921;  State  v.  Wenzel,  55  Neb. 
210. 

Nevada.  — State  v.  La  Grave,  22  Nev.  417; 
State  v.  Wright,  10  Nev.  167. 

New  Jersey.  —  Gouldey  v.  Atlantic  City,  63 
N.  J.  L.  537;  State  v.  Jacobus,  26  N.  J.  L.  135; 
State  v.  Ricord,  35  N.  J.  L.  396;  Newark  v. 
Board  of  Education,  30  N.  J.  L.  374;  State  v. 
Holliday,  8  N.  J.  L.  206. 

New  York.  —  People  v.  Ferris,  16  Hun  (N. 
Y.)  219;  People  v.  Contracting  Board,  27  N.  Y. 
378;  People  v.  Haws.  34  Barb.  (N.  Y.)  78; 
People  v.  Booth,  49  Barb.  (N.  Y.)  31;  People 
v.  Taylor,  (Supm.  Ct.  Gen.  T.)  I  Abb.  Pr.  N. 
S.  (N.  Y.)  200,  30  How.  Pr.  (N.  Y.)  78;  People 
v.  Chenango  County,  11  N.  Y.  563;  People  v. 
Hawkins,  46  N.  Y.  9;  People  v.  Hayt,  66  N. 
Y.  606;  People  v.  Troy,  78  N.  Y.  33,  34  Am. 
Rep.  500,  reversing  17  Hun  (N.  Y.)  20;  People 
v.  Syracuse,  78  N.  Y.  56;  People  v.  Board  oi 
Police,  107  N.  Y.  235,  affirming  46  Hun  (N.  Y.) 
296;  People  v.  Fitch,  (Supm.  Ct.  App.  Div.) 
43  N.  Y.  Supp.  442,  14  N.  Y.  App.  Div.  630, 
People  v.  Roe,  51  N.  Y.  App.  Div.  494;  People 
v.  Easton,  (Supm.  Ct.)  13  Abb.  Pr.  N.  S.  (N. 
Y.)  159;  People  v.  Canal  Appraisers,  73  N.  Y. 
443.  affirming  13  Hun  (N.  Y.)  64;  Matter  of 
Gardner,  68  N.  Y.  467;  People  v.  Campbell,  72 
N.  Y.  496;  People  v.  Erie  County,  Sheld.  (N. 
Y.)  5X7;  People  v.  State  Board  of  Canvassers, 
129  N.  Y.  360;  People  v.  Columbia  County, 
(Supm.  Ct.  Spec.  T.)  2  N.  Y.  Supp.  351;  Mort- 
horst  v.  New  York  Cent.,  etc.,  R.  Co.,  66  N. 
Y.  609;  People  v.  Wendell,  71  N.  Y.  171 ;  Peo- 
ple v.  Newton,  112  N.  Y.  396,  affirming  48  Hun 
(N.  Y.)  477,  which  reversed  14  N.  Y.  St.  Rep. 
906;  Langdon  v.  New  York,  93  N.  Y.  145:  Au- 
burn, etc.,  Plank  road  Co.  v.  Douglass,  9  N. 
Y.  444;  Davis  v.  New  York,  T.%  N.  Y.  519. 

North  Carolina.  —  Tucker  Justices,  1  Jones 
L.  (46  N.  Car.)  460;  State  z:  justices,  2  Ired. 
L.  (24  N.  Car.)  435;  Worthy  v.  Barrett,  63  N. 
Car.  199;  In  re  Tate,  63  N.  Cs.r.  308;  Clark  v. 
Stanley,  66  N.  Car.  59,  8  Am.  Rep.  488;  Doyle 
v.  Raleigh,  89  N.  Car.  133,  41;  Am.  Rep.  677; 
McNeill  v.  Somers,  96  N.  Car.  467;  Hannon  p. 
Grizzard,  96  N.  Car.  298;  Ellison  v.  Raleigh, 
89  N.  Car.  125;  Lyon  v.  Granville  County,  120 
N.  Car.  237. 

Ohio.  —  State  v.  Printing  Com'rs,  18  Ohio 
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St.  386;  Slate  v.  Hamilton  County,  20  Ohio  St. 
425;  State  v.  Yeatman,  22  Ohio  St.  546;  State 
v.  Board  of  Education,  42  Ohio  St.  374;  Rutter 
v.  State,  38  Ohio  St.  496;  American  Clock 
Co.  v.  Licking  County,  31  Ohio  St.  419;  State 
v.  Board  of  Education,  27  Ohio  St.  96. 

Oregon. — Ball  v.  Lappius,  3  Oregon  55; 
Mackin  v.  Portland  Gas  Co.,  (Oregon  1900)  61 
Pac.  Rep.  134. 

Pe)insylvania.  — James  v.  Bucks  County,  13 
Pa.  St.  72;  Com.  v.  Cuncannon,  3  Brews.  (Pa.) 
344;  Com.  v.  Thompson,  1  Leg.  Chron.  (Pa.) 
137;  Com.  v.  Jones,  2  Dauphin  Co.  Rep. 
(Pa.)  73;  Owens  v.  Woolridge,  22  Pa.  Co.  Ct. 
237,  8  Pa.  Dist.  30;;  Com.  v.  Westfield,  11  Pa. 
Co.  Ct.  369;  Com.  v.  Guardians  of  Poor,  13 
W.  N.  C.  (Pa.)  6t. 

Rhode  Island.  — Sweet  v.  Conley,  20  R.  I.  381. 

South  Carolina. — State  v.  Appleby,  25  S. 
Car.  100;  State  v.  Hagood,  30  S.  Car.  5T9; 
State  v.  Knight,  31  S.  Car.  81;  State  v.  Burn- 
side,  33  S.  Car.  276;  State  v.  Kennington,  to 
S.  Car.  299;  State  v.  Lehre,  7  Rich.  L.  (S.  Car.) 
234;  State  v.  Whitesides,  30  S.  Car.  579;  State 
v.  McMillan,  52  S.  Car.  60;  Exp.  Mackey,  15 
S.  Car.  336. 

Tennessee.  —  Memphis  Appeal  Pub.  Co.  v. 
Pike,  9  Heisk.  (Tenn.)  704;  State  v.  Miller,  I 
Lea  (Tenn.)  606. 

Texas.  —  Bracken  v.  Wells,  3  Tex.  89;  Glass- 
cock v.  General  Land  Office  Com'r,  3  Tex.  51; 
Arberry  v.  Beavers,  6  Tex.  457,  55  Am.  Dec. 
791;  Pucketi  v.  White,  22  Tex  559;  Marshall 
v.  Clark,  22  Tex.  23;  1'exas  Mexican  R.  Co. 
v.  Jarvis,  80  Tex.  456. 

Vermont.  —  Sabine  v.  Rounds,  50  Vt.  74; 
Cook  v.  Peacham,  50  Vt.  231. 

Virginia. — Wilder  v.  Kelley,  88  Va.  274; 
Page  v.  Clopton,  30  Gratt.  (Va.)  415. 

Washington.  — Chambers  v.  Teriitory,  3 
Wash.  Ter.  280. 

West  Virginia.  —  State  v.  Wyoming  County, 
47  W.  Va.  672. 

Wisconsin. — Slate  v.  Washington  County, 
2  Chand.  (Wis.)  247,  2  Pin.  (Wis.)  552;  State  v. 
Anderson,  100  Wis.  523;  State  v.  Harvey,  11 
Wis.  33;  State  v.  Larrabee,  3  Pin.  (Wis.)  168. 

See  also  infra,  this  section. 

This  Legal  Right  Embraces  Not  Only  the  Charac- 
ter of  the  Claim,  but  Also  the  Form  in  which  it  is 
presented.  State  v.  Fuller,  18  S.  Car.  251; 
State  v.  Smith,  104  La.  370. 

Mandamus  Will  Not  Be  Awarded  on  an  Inchoate 
Legal  Title.  —  Chance  v.  Temple,  I  Iowa  180; 
Exp.  Harris,  52  Ala.  87,  23  Am.  Rep.  559,  n't- 
ing  lhomason  v.  Justices,  3  Humph.  (Tenn.) 
233- 

1.  Writ  Will  Not  Issue  in  Doubtful  Cases  — 

England.  —  Rex  v.  Nottingham  Old  Water 
Works  Co.,  1  N.  &  P.  480,  6  Ad.  &  El.  ^55,  33 
E.  C.  L.  90,  W.  W.  &  D.  166. 

Canada.  —  Kinnear  v.  Haldimand  County, 
30  U.  C.  Q.  B.  398;  Reg.  v.  McConnell,  6  U. 
C.  Q.  B.  O.  S.  629. 

United  States.  —  U.  S.  v.  Kendall,  5  Cranch 
(C.  C.)  163;  Reeside  v.  Walker,  n  How.  (U. 
S.)  272;  U.  S.  v.  Windom,  137  U.  S.  636,  affirm- 
ing 19  D.  C.  54;  U.  S.  v.  Blaine,  139  U.  S.  306; 
U.  S.  v.  Alexandria  Bank,  I  Cranch  (C.  C.)  7, 


24  Fed.  Cas.  No.  14,514;  U.  S.  v.  General  Land 
Office  Com'r,  5  Wall.  (U.  S.)  563. 

Alabama. — Tarver  v.  Tallapoosa  County, 
17  Ala.  527;  Ex  p.  Harris,  52  Ala.  87,  23  Am. 
Rep.  559- 

Aikansas.  —  Fitch  v.  McDiarmid,  26  Ark. 
482;  Ex  p.  Hays,  26  Ark.  510. 

California.  —  Gregory  v.  Blanchard,  98  Cal. 
3"- 

Colorado.  —  People  v.  Hallett,  1  Colo.  352; 
Gruner  v.  Moore,  6  Colo.  526;  Bright  v.  Farm- 
ers' Highline  Canal,  etc.,  Co.,  3  Colo.  App. 

170. 

Connecticut.  —  Peck  v.  Booth,  42  Conn.  271. 
Delaware.  —  McCoy  v.  State,  2  Marv.  (Del.) 
543;  Swift  v.  Richardson,  7  Houst.  (Del.)  338, 
40  Am.  St  Rep.  127;  Union  Church  v.  Sanders, 
1  Houst.  (Del.)  100,  63  Am.  Dec.  187. 

Illinois.  —  Peoples.  Forquer,  r  111.  104;  Peo- 
ple v.  Salomon,  46  111.  415;  People  v.  Chicago, 
51  III.  17;  People  v.  Glann,  70  111.  232;  People 
v.  Klokke,  92  111.  134;  People  v.  Crotty,  93  111. 
180;  People  v.  Dulaney,  96  111.  503;  People  z. 
Masonic  Benev.  Assoc.,  98  111.  635;  People  v. 
Johnson,  100  111.  537,  39  Am.  Rep.  63;  Brokaw 
v.  Highway  Com'rs,  130  111.  482;  Swigert  v. 
Hamilton  County,  130  111.  538;  Johnson  v. 
People,  8  111.  App.  395;  Buckley  v.  Eisendrath, 
58  111.  App.  364;  Reddick  v.  People,  82  111. 
App.  85. 

Iowa.  —  Chance  v.  Temple,  I  Iowa  180. 
Kansas.  —  Steele  v.  Martin,  6    Kan.  430; 
State  v.  Marston,  6  Kan.  524;  Hall  v.  Stewart. 
23  Kan.  396;  Kansas  Nat.  Bank  v.  Hovey,  48 
Kan.  20. 

Louisiana. — State  v.  Herron,  29  La.  Ann.  848. 
Maine.  —  Townes  v.  Nichols,  73  Me.  515. 
Maryland.  —  State  v.  Latrobe,  81  Md.  222; 
George's  Creek  Coal,  etc.,  Co.  v.  Allegany 
County,  59  Md.  255;  Green  v.  Purnell,  12  Md. 
329;  Brcwn  v.  Biagunier,  79  Md.  234. 

Michigan.  —  People  v.  Judges,  I  Dougl. 
(Mich.)  302:  People  v.  Judges,  1  Dougl.  (Mich.) 
319;  People  v.  Judge,  19  Mich.  296;  Houghton 
County  v.  Auditor  Gen.,  36  Mich.  271;  Pack 
v.  Presque  Isle  County,  36  Mich.  377;  Peck  v. 
Kent  County,  47  Mich.  477;  Loomis  v.  Rogers 
Tp.,  53  Mich.  135  ;  Post  v.  Sparta  Tp.,  63  Mich. 
323;  French  v.  South  Haven,  85  Mich.  135; 
Brownell  v.  Gratiot  County,  49  Mich.  414; 
Bresler  v.  Butler,  60  Mich.  40;  Lamoreaux  v. 
Ellis,  89  Mich.  [46. 

Mississippi.  —  Board  of  Police  v.  Grant,  9 
Smed.  &  M.  (Miss.)  77,  47  Am.  Dec.  102. 
Missouri.  — State  v.  Buhler,  90  Mo.  560. 
Nebraska.  —  Anderson  v.  Colson,  1  Neb.  172; 
State  v.  Palmer,  10  Neb.  203;  State  v.  Nelson, 
21  Neb.  572;  State  v.  Williams,  54  Neb.  154; 
Clark  v.  State,  24  Neb.  263. 

Nevada.  —  State  v.  Guerrero,  12  Nev.  105. 
New  Jersey.  —  State  v.  Perrine,  34  N.  J.  L. 
254;  Statfe  v.  Readington  Tp.,  36  N.  J.  L.  66; 
Matter  of  Prickett,  20  N.  J.  L.  134;  Elizabeth 
v.  Essex  County,  49  N.  J.  L.  626;  Roberts  v. 
Holsworth,  10  N.  J.  L.  57. 

New  York.  —  People  v.  Newton,  19  Civ.  Pro. 
(N.  Y.)  416  58  N.  Y.  Super.  Ct.  439;  People  v. 
West  Troy,  25  Hun  (N.  Y.)  179;  People  v.  Man- 
hattan R.  Co.,  (Supm.  Ct.)  20  Abb.  N.  Cas.  (N. 
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authorizing  the  defendant  to  take  issue  upon  the  relator's  allegations,  which 
issue  can  be  tried  in  the  mandamus  proceeding.1  The  right  and  obligation 
must  exist  at  the  time  the  writ  issues,  and  if  the  relator  has  no  right  at  that 
time  the  proceedings  are  substantially  defective  and  the  judgment  must  be 
for  the  defendant.2  Of  course  the  writ  will  not  issue  to  compel  the  respond- 
ent to  do  anything  which  it  is  not  his  duty  to  do  or  which  it  is  his  duty  not  to 
do,  or  to  give  the  relator  anything  to  which  he  is  not  entitled  by  law.3  But 


Y.)  393;  People  v.  Board  of  Police,  107  N.  Y. 
235;  People  v.  Thompson,  98  N.  Y.  6,  reversing 
(Supm.  Ct.  Spec.  T.)  67  How.  Pr.  (N.  Y.)4gi; 
People  v.  Board  of  Town  Auditors,  (Supm. 
Ct.  Gen.  T.)  12  N.  Y.  Supp.  165,  58  Hun  (N. 
Y).  608;  People  v.  Greene  County,  64  N.  Y. 
600,  modifying  5  Hun  (N.  Y.)  650;  People  v. 
New  York,  (Supm.  Ct.)  18  Abb.  Pr.  (N.  Y.)  8; 
Matter  of  Finnigan,  91  Hun  (N.  Y.)  176;  Peo- 
ple v.  Brooklyn,  1  Wend.  (N.  Y.)  318,  19  Am. 
Dec.  502;  People  v.  Hayt,  66  N.  Y.  606;  People 
v.  Wendell,  71  N.  Y.  171;  People  v.  Cromwell, 
ro2  N.  Y.  477;  People  v.  Booth,  4g  Barb.  (N. 
Y.)  31,  affirming  32  How.  Pr.  (N.  Y.)  17;  Peo- 
ple v.  Haws,  (Supm.  Ct.  Gen.  T.)  15  Abb.  Pr. 
(N.  Y.)  115;  People  v.  Vandervoort,  52  N.  Y. 
App.  Div.  283. 

Ohio.  —  Ham  v.  Toledo,  etc.,  R.  Co.,  29  Ohio 
St.  174;  Freon  v.  Carriage  Co.,  42  Ohio  St.  30, 
51  Am.  Rep.  794;  Dutten  v.  Hanover,  42  Ohio 
St.  215;  State  v.  Darke  County,  43  Ohio  St. 

3ir- 

Oregon.  —  Slemmons  v.  Thompson,  23  Ore- 
gon 215;  Durham  w,  Monumental  Silver  Min. 
Co.,  9  Oregon  41. 

Pennsylvania.  —  Boyer  v.  Saving  Fund,  I 
Leg.  Rec.  (Pa.)  231;  Com.  v.  Mitchell,  82  Pa. 
St.  343;  Com.  v.  Warwick,  185  Pa.  St.  623. 

Rhode  Island.  —  Simmons  v.  Davis,  18  R. 
I.  46. 

South  Carolina. — Exp.  Barnwell,  8  S.  Car. 
264;  Ex  p.  Mackey,  15  S.  Car.  330;  State  v. 
Thomson,  19  S.  Car.  600. 

South  Dakota.  —  Bailey  v.  Lawrence  County, 
2  S.  Dak.  533. 

Tennessee.  —  State  v.  Sinking  Fund  Com'rs, 
1  Shannon  Tenn.  Cas.  490;  Mobile,  etc.,  R.  Co. 
v.  Wisdom,  5  Heisk.  (Tenn.)  125. 

Texas,  —  Arberry  v.  Beavers,  6  Tex.  457,  55 
Am.  Dec.  791;  Durrett  v.  Crosby,  28  Tex.  687; 
Tabor  v.  General  Land  Office  Com'r,  29  Tex. 
508;  Teat  v.  McGaughey,  85  Tex.  478;  De 
Poyster  v.  Baker,  89  Tex.  155. 

Vermont.  —  Free  Press  Assoc.  v.  Nichols,  45 
Vt.  7;  Cook  v.  Peacham,  50  Vt.  231;  Bates  v. 
Keith,  66  Vt.  163. 

Virginia.  —  Milliner  v.  Harrison,  32  Gralt. 
(Va.)  422. 

Washington.  —  Chambers  v.  Territory,  3 
Wash.  Ter.  280. 

Wisconsin.  —  State  v.  McCabe,  74  Wis.  481; 
Stale  v.  Washington  County,  2  Chand.  (Wis.) 
250;  Stale  v.  Hastings,  10  Wis.  518;  State  v. 
El  wood,  11  Wis.  17;  Stale  v.  Watertown,  9 
Wis.  254;  State  v.  McCann,  107  Wis.  348. 

Doubt  on  Question  of  Law.  —  The  common-law 
rule  that  mandamus  will  not  be  granted  when 
the  right  sought  to  be  enforced  is  doubtful, 
even  though  applicable  under  the  statutory 
provisions,  does  not  refer  to  a  case  where  the 
doubt  is  one  arising  upon  the  mere  construc- 
tion of  a  judicial  order,  or  a  legal  doubi  as  to 


the  effect  or  meaning  of  a  record.  Larkin  v. 
Harris,  36  Iowa  93. 

A  doubt  as  to  the  construction  of  the  statute 
imposing  the  duty  will  not  oust  the  remedy  bv 
mandamus.  State  v.  South  Kingstown,  18  R. 
I.  258. 

If  It  Appears  that  Two  Persons  Are  Claiming 

the  Same  Duty  adversely  to  each  other  against 
a  third  party,  mandamus  does  not  lie.  Ellison 
v.  Raleigh,  89  N.  Car.  125;  Brown  v.  Turner, 
70  N.  Car.  93;  Bayard  v.  U.  S.,  127  U.  S.  246. 

1.  Effect  of  Rule  Authorizing  Pleadings  and 
Issues. —  People  v.  Madison  County,  125  111. 
334.  But  see  Larkin  v.  Harris,  36  Iowa  93; 
Wood  v.  State,  (Ind.  1900]  55  N.  E.  Rep.  959. 

In  Alabama  it  has  not  been  attempted  to 
confine  the  granting  of  the  rule  nisi  to  plain 
cases,  but  it  has  been  extended  to  cases  of 
great  nicety  and  difficulty.  Ex  p.  Garland, 
42  Ala.  559. 

2.  Eight  Must  Exist  at  Time  Writ  Issues.  — 
Reg.  v.  St.  Luke's,  8  Jur.  N.  S.  308,  31  L.  J.  Q. 
B.  50,  10  W.  K.  293,  5  L.  T.  N.  S.  744;  U.  S.  v. 
Lamont,  155  U.  S.  303;  Highway  Com'rs  v. 
People,  31  111.  97;  Silverthorne  v.  Warren  R. 
Co.,  33  N.  J.  L.  372;  State  v.  Perrine,  34  N.  J. 
L.  254;  Westgate  v.  Spalding,  8  Pa.  Dist.  490; 
State  v.  Miller,  I  Lea  (Tenn.)  606.  See  also 
infra,  this  section,  5.  b.  Considerations  Affect- 
ing Exercise  of  Discretion. 

3.  Writ  Denied  Because  Eight  or  Duty  Claimed 
Did  Not  Exist  —  England.  —  Reg.  v.  Inland 
Revenue  Com'rs,  53  L.  J.  Q.  B.  229,  12  Q.  B. 
D.  461,  51  L.  T.  N.  S.  46,  32  W.  R.  543,  48  J. 
P.  452;  Rex  v.  Treasury  Com'rs,  4  Ad.  &  El. 
286,  31  E.  C.  L.  72;  Reg.  v.  Secretary  of  State, 
60  L.  J.  Q.  B.  457,  (1S91)  2  Q.  B.  326,  64  L.  T. 
N.  S.  764,  40  W.  R.  5,  56  J.  P.  105;  Reg.  v. 
Treasury  Com'rs,  41  L.  J.  Q.  B.  178,  L.  R.  7 
Q.  B.  387,  20  W.  R.  336,  26  L.  T.  N.  S.  64. 

Canada.  —  Exp.  New  Brunswick  R.  Co.,  15 
N.  Bruns.  78;  Reg.  v.  Sewerage  Com'rs,  12 
N.  Bruns.  3;  Ex  p.  Thomas,  10  N.  Bruns.  356. 

United  States.  —  Reeside  v.  Walker,  11  How. 
(U.  S.)  272;  Barkley  v.  Levee  Com'rs,  93  U.  S. 
258;  U.  S.  v.  Lamont,  155  U.  S.  303;  U.  S.  v. 
New  Orleans,  2  Woods  (U.  S.)  230,  27  Fed. 
Cas.  No.  15,871. 

Arizona.  —  Bravin  v.  Tombstone,  (Ariz. 
1899)  56  Pac.  Rep.  719. 

Arkansas.  —  Martin  v.  McDiarmid,  55  Ark. 
213. 

California.  —  Napa  v.  Rainey,  59  Cal.  275; 
Bosworth  v.  Webster,  64  Cal.  1;  Davis  v.  Por- 
ter, 66  Cal.  658;  Bates  v.  Porter,  74  Cal.  224; 
Priet  v.  Reis,  93  Cal.  85;  Home  fo  "  ebriates 
Reis,  95  Cal.  142;  Angus  v.  Browning,  130 
Cal.  502. 

District  of  Columbia.  —  McElrath    v.  Mc- 
intosh, 1  Havw.  &  H.  (D.  C.)  34S;  Reeside  v. 
Walker,  1  Hayw.  &  H.  (D.  C.)  363;  Thompson 
v.  Com'rs,  9  Wash.  L.  Rep.  372. 
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it  is  beyond  the  scope  of  this  article  to  consider  the  rights  and  duties  of 
special  classes  of  persons  under  particular  circumstances.  These  will  be  found 
fully  treated  in  special  articles  in  this  work.1  Mandamus  cannot  be  employed 
to  compel  the  doing  of  an  act  which  the  person  or  officer  has  no  legal  right  to 
do  without  the  writ.  It  neither  confers  powers  nor  imposes  duties,  but  is  a 
command  to  exercise  a  power  already  possessed  and  to  perform  a  duty  already 
imposed.2    An  officer  cannot  be  compelled  to  do  more  than  the  statute 


Florida.  — Slate  v.  Volusia  County,  28  Fla. 
793;  Puckett  v.  State,  33  Fla.  385. 

Georgia.  —  Lee  v.  Taylor,  107  Ga.  362. 

Idaho.  —  Burkhart  v.  Reed,  2  Idaho  483. 

Illinois.  — Springfield,  etc.,  R.  Co.  v.  Wayne 
County,  74  111.  27;  People  v.  Reddick,  181  111. 
334- 

Kansas.  —  Householder  v.  Morrill,  55  Kan. 
317;  Cormack  v.  Wolcott,  37  Kan.  391. 

Kentucky.  —  Wilson  v.  Bradley,  (Ky.  1898) 
48  S.  W.  Rep.  166;  Lowe  v.  Phelps,  14  Bush 
(Ky.)  642;  Com.  v.  Clark,  1  Bibb  (Ky.)  531; 
Atchison  v.  Lucas,  83  Ky.  451. 

Louisiana. — State  v.  Clinton,  27  La.  Ann. 
429;  State  v.  Board  of  Liquidators,  27  La. 
Ann.  660. 

Maryland.  —  Worcester  County  v.  Goldsbor- 
ough,  90  Md.  193. 

Michigan.  —  People  v.  Judge,  19  Mich.  296; 
Crane  v.  Secretary  of  State,  51  Mich.  195; 
Daniels  v.  Long,  in  Mich.  562;  Grondin  v. 
Logan,  88  Mich,  247;  Sanilac  County  v.  Audi- 
tor Gen.,  68  Mich.  659. 

Minnesota.  —  Stale  v.  Nelson,  41  Minn.  25. 

Missouri.  —  State  v.  School  Dist.  No.  I,  79 
Mo.  App.  103. 

Montana.  —  State  v.  Cook,  13  Mont.  465. 

Nebraska. — State  v.  Ramsey,  8  Neb.  286; 
State  v.  Nemaha  County,  10  Neb.  32;  State  v. 
Babcock,  18  Neb.  141;  Slate  ?/.  Babcock,  25 
Neb.  278;  State  t.  Babcock,  25  Neb.  500;  State 
v.  Babcock,  25  Neb.  709;  State  v.  Babcock,  19 
Neb.  223;  State  v.  Babcock,  19  Neb.  230;  Barry 
v.  State,  40  Neb.  171;  State  v.  Gayhart,  34 
Neb.  192;  State  v.  Lincoln  County,  35  Neb.  346. 

Nevada. — State  v.  Kirman,  17  Nev.  380; 
Stale  v.  Rising,  10  Nev.  97. 

New  Hampshire.  —  Mansfield  v.  Fassett,  63 
N.  H.  573- 

New  Jersey.  —  State  v.  Lewis,  35  N.  J.  L.  377; 
Stale  v.  Jacobus,  26  N.  J.  L.  135;  Board  of 
Education  v.  Union,  52  N.  J.  L.  69;  Irving  v. 
Applegate,  49  N.  J.  L.  376. 

New  Mexico.  —  Ortega  v.  Padilla,  (N.  Mex. 
1900)  60  Pac.  Rep.  70. 

New  York.  —  People  v.  Mead,  36  N.  Y.  224, 
34  How.  Pr,  (N.  Y.)  294;  People  v.  Allen,  37 
N.  Y  App.  Div.  248;  Matter  of  Broderick, 
(Supm.  Ct.  Spec.  T.)  25  Misc.  (N.  Y.)  534; 
Matter  of  Stebbins,  41  N.  Y.  App.  Div.  269; 
People  v.  York,  (Supm.  Ct.  Spec.  T.)  27  Misc. 
(N.  Y.)  658;  People  v.  Board  of  Town  Canvas- 
sers, (Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.)  123; 
People  v.  Wood,  (Supm.  Ct.  Gen.  T.)  13  Abb. 
Pr.  (N.  Y.)  374;  People  v.  Sheffield,  47  Hun  (N. 
Y.)  481 ;  People  v.  Stout,  23  Barb.  (N.  Y.)  349,  4 
Abb.  Pr.  (N.  Y.)  22,  13  How.  Pr.  (N.  Y.)  314; 
People  v.  Burrows,  27  Barb.  (N.  Y.)  89,  16  How. 
Pr.  (N.  Y.)  27;  People  v.  Parmeter,  158  N.  Y. 
385. 

North  Carolina.  —  Self  v.  Jenkins,  71  N.  Car. 
578.  _ 

Ohio.  —  State  v.  Crawford  County,  9  Ohio 


Cir.  Dec.  715,  17  Ohio  Cir.  Ct.  370;  Stale  v. 
Barnes,  35  Ohio  St.  136. 

Oklahoma.  —  Huddleston  v.  Noble  County,  8 
Okla.  614. 

Oregon.  —  Ball  v.  Lappius,  3  Oregon  55; 
Morrow  County  v.  Hendryx,  14  Oregon  397. 

Pennsylvania.  —  Edison  Electiic  Illumina'- 
ing  Co.  v.  Jacobs,  8  Kulp  (Pa.)  120;  Hoover  v. 
Reap,  10  Kulp  (Pa.)  59,  14  York  Leg.  Rec.  (Pa.) 
62;  In  re  Marcy  Tp.,  8  Del.  Co.  Rep.  (Pa.)  31, 
10  Kulp  (Pa.)  43;  Davis  v.  Patterson,  12  Pa. 
Super.  Ct.  479-  Com.  v.  Anthony,  4  W.  &  S. 
(Pa.)  511. 

South  Carolina.  —  State  v.  Kennington,  10  S. 
Car.  299;  State  v.  Whitesides,  30  S.  Car.  579; 
State  v.  Harper,  30  S.  Car.  586.  See  State  v. 
Hiers,  51  S.  Car.  388. 

Tennessee. — Gillespie  v.  Wood,  4  Humph. 
(Tenn.)  437;  Ex  p.  Ricks,  7  Heisk.  (Tenn.)  364; 
State  v.  Wilbur,  ior  Tenn.  211, 

Texas.  —  Pace  v.  Ortiz,  72  Tex.  437;  Burrell 
v.  Blanchard,  (Tex.  Civ.  App.  1899)  51  S.  W. 
Rep.  46;  English,  etc.,  Mortg.,  etc.,  Co.  v. 
Hardy,  93  Tex.  289. 

Virginia.  — Chew  v.  Justices,  2  Va.  Cas.  208; 
Amory  v.  Justices,  2  Va.  Cas.  523;  Tyler  v. 
Taylor,  29  Gratt.  (Va.)  765;  Callahan  v.  Yoang, 
90  Va.  574;  Richmond  City  v.  Epps,  98  Va.  233. 

Washington.  —  Barnett  v.  Ashmore,  5  Wash. 
163;  State  v.  Mish,  13  Wash.  302;  State  v. 
Jenkins,  21  Wash.  364. 

West  Virginia.  —  Powell  v.  Dawson,  45  W. 
Va.  780. 

Wisconsin.  —  State  v.  Milwaukee  County,  25 
Wis.  339;  Slate  v.  Tappan,  29  Wis.  664,  9  Am. 
Rep.  622;  State  v.  Sauk  County,  62  Wis.  376. 

1.  Rights  and  Duties  in  Particular  Cases.  —  See 
for  example  such  titles  as  Clerks  ok  Courts, 
vol.  6,  p.  139;  Attorney-General,  vol.  3,  p. 
475;  Constitutional  Law,  vol.  6,'  p.  1013; 
Corporations  (Private),  vol.  7,  p.  852;  De 
Facto  Officers,  vol.  8,  pp.  806,  824,  826;  and 
other  similar  titles. 

2.  Writ  Imposes  No  New  Powers  or  Duties  — 
United  States.  —  U.  S.  v.  New  Orleans,  2  Woods 
(U.  S.)  230;  Union  Pac.  R.  Co.  v.  Hall,  91  U. 
S.  343;  U.  S.  v.  Clark  County,  95  U.  S.  769; 
Carroll  County  v.  U.  S.,  18  Wall.  (U.  S.)  77. 

Alabama.  —  State  v.  Judge,  15  Ala.  740; 
State  v.  Wilson,  (Ala.  1899)  26  So.  Rep.  482; 
State  v.  Covington  County,  57  Ala.  240. 

California.  —  People  v.  Olds,  3  Cal.  167,  58 
Am.  Dec.  398;  Davis  v.  Porter,  66  Cal.  658. 

Colorado.  —  Gruner  v.  Moore,  6  Colo.  526. 

Florida.  —  State  v.  Jacksonville,  22  Fla.  21. 

Georgia.  —  State  v.  Justices,  Dudley  (Ga.)  37. 

Idaho.  —  Clough  v.  Curtis,  2  Idaho  488. 

Illinois.  —  People  v.  Gilmer,  10  111.  242. 

Kansas.  —  State  v.  Kearny  County,  42  Kan. 
739;  Rosenthal  v.  State  Board  of  Canvassers, 
50  Kan.  129. 

Kentucky. — Lowe  v,  Phelps,  14  Bush  (Ky.) 
642. 
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requires  of  him.1  A  mandamus  based  upon  a  statutory  duty  must  be  to  com- 
pel the  performance  of  the  identical  acts  enjoined  by  the  statute.  Equivalent 
acts  in  lieu  of  performance  cannot  be  commanded.2  A  statute  must  not  only 
authorize  but  must  require  an  act  to  be  done  or  it  will  not  be  enforced  by 
mandamus.  In  other  words,  the  statute  must  be  mandatory  and  not  merely 
permissive.3  But  it  must  be  noted  that  statutes  clearly  for  the  benefit  of  the 
public  or  for  the  protection  of  vested  private  rights,  are  often  construed  as 
being  mandatory,  although  couched  in  language  which  is  permissive  merely, 
and  in  such  cases  mandamus  will  lie.4 

c.  Unauthorized,  Illegal,  or  Prohibited  Acts.  —  Since  the  relator 
must  have  a  clear  legal  right  to  have  the  act  in  question  performed,  mandamus 
will  not  lie  to  compel  the  performance  of  unauthorized  or  illegal  acts,  or  where 
the  ultimate  object  is  unlawful  or  against  public  policy.5    Mandamus  will  not 


Mississippi.  —  Ross  v.  Lane,  3  Smed.  &  M. 
(Miss.)  695. 

Missouri.  —  Patton  v.  Williams,  74  Mo.  App. 
451. 

Nebraska.  —  Thatcher  v.  Adams  County,  19 
Neb.  485;  State  v.  Nemaha  County,  10  Neb. 
32;  State  v.  Powell,  10  Neb.  48;  McGee  v. 
State,  32  Neb.  149. 

New  Jersey.  —  State  v.  Perrine,  34  N.  J.  L. 
254;  Stale  v.  Longstreet,  38  N.  J.  L.  312. 

South  Dakota.  —  State  v.  Young,  6  S.  Dak. 
406. 

Tennessee. — Gillespie  v.  Wood,  4  Humph. 
(Tenn.)  437;  Johnson  v.  Lucas,  11  Humph. 
(Tenn.)  306. 

Wisconsin.  — State  v.  Beloit,  21  Wis.  280,  91 
Am.  Dec.  474. 

After  Repeal  of  Statute.  —  A  mandamus,  re- 
quiring an  officer  to  perform  certain  acts  then 
enjoined  upon  him  by  law,  cannot  compel 
him  to  continue  performing  such  acts  after  the 
repeal  of  that  law.  State  v.  Harvey,  14  Wis. 
I5i- 

1.  Compelling  More  than  Statute  Requires.  — 

York,  etc.,  R.  Co.  v.  Milner,  15  L.  J.  Q.  B.  379; 
U.  S.  v.  Labette  County,  2  McCrary  (U.  S.)  25; 
Ex  p.  Rowland,  104  U.  S.  604;  Bangor  v. 
Penobscot  County,  87  Me.  294;  Texas-Mexican 
R.  Co.  v.  Jarvis,  80  Tex,  456. 

2.  Equivalent  in  Lieu  of  Specific  Act.  —  People 
v.  Emigration  Com'rs,  (Supm.  Ct.  Spec.  T.)  22 
How.  Pr.  (N.  Y.)  291. 

3.  Only  Mandatory  Statutes  Enforced  by  Man- 
damus—  United  States.  —  U.  S.  v.  Lamont,  155 
U.  S.  303;  Grand  County  v.  King,  67  Fed. 
Rep.  202,  32  U.  S.  App.  r. 

California.  —  Davisson  v.  Solano  County,  70 
Cal.  612. 

Colorado.  —  Aspen  v.  Aspen  Town,  etc.,  Co., 
10  Colo.  191;  People  v.  Spruance,  8  Colo.  307. 

Georgia.  —  Savannah  v.  State,  4  Ga.  26. 

Louisiana.  —  Louisiana  College  v.  State 
Treasurer,  2  La.  394;  State  v.  Fitzpatrick,  47 
La.  Ann.  1329;  State  v.  Police  Jury,  22  La. 
Ann.  611. 

New  York.  —  People  v.  Gilroy,  82  Hun  (N. 
Y.)  500.  See  also  infra,  this  subdivision,  ju- 
dicial and  Discretionary  Duties. 

4.  Statutes  Deemed  Mandatory  —  England.  — 
Rex  v.  Hastings,  1  Dowl.  &  R.  148,  16  E.  C. 
L.  23,  5  B.  &  Aid.  692,  note;  Rex  z.  Havering 
Atte  Bower,  2  Dowl.  &  R.  176,  note,  5  B.  & 
Aid.  691,  7  E.  C.  L.  234. 

Alabama.  —  Tarver  v.  Tallapoosa  County, 
17  Ala.  527 ;  Ex  p.  Simonton,  9  Port.  (Ala.)  395, 


730 


33  Am.  Dec.  320;  Gould  v.  Hayes,  19  Ala.  462; 
Ex  p.  Banks,  28  Ala.  28. 

Arkansas. — Ex  p.   Whiltington,    34  Ark. 

394- 

California.  —  Napa  Valley  R.  Co.  v.  Napa 
County,  30  Cal.  435. 

Illinois.  —  Brokaw  v.  Highway  Com'rs,  130 
111.  482. 

Indiana.  — Gray  v.  State,  72  Ind.  567. 
Maine.  —  Furbish  v.  Kennebec  County,  93 
Me.  117. 

Missouri.  —  State  v.  Withrow,  (Mo.  1891)  24 
S.  W.  Rep.  638. 

Montana.  — Montana  Ore-Purchasing  Co.  v. 
Lindsay,  (Mont.  1891)  63  Pac.  Rep.  715. 

Nc7v  York.  —  People  v.  Whitestone,  71  Hun 
(N.  Y.)  188. 

South  Dakota.  —  Swenehart  v.  Strathman,  12 
S.  Dak.  313. 

Mandatory  and  Permissive  Statutes  —  Construc- 
tion.—  For  a  full  consideration  of  this  subject 
see  the  title  Statites. 

6.  Unauthorized  or  Illegal  Acts  —  England.  — 
Reg.  v.  Littledale,  10  L.  R.  Ir.  7S;  Rex  v. 
Dayrell,  2  Dowl.  &  R.  6S9,  1  B.  &  C.  4S5,  8 
E.  C.  L.  206,  3  N.  &  M.  68,  2S  E.  C.  L.  391; 
Rex  v.  Broderip,  7  Dowl.  &  R.  861,  5  B.  &  C. 
239,  11  E.  C.  L.  215;  Anonymous,  2  Chit.  257, 
18  E.  C.  L.  327;  St.  Luke  v.  Justices,  1  Wils. 
C.  PI.  133. 

Canada.  —  Wescott  v.  Peterborough  County, 
33  U.  C.  Q.  B.  280;  Gouin  v.  Dubord,  2  Rev. 
Leg.  49. 

United  States. — U.  S.  v.  Labette  County,  2 
McCrary  (U.  S.)  25;  Carroll  Countv  v.  U.  S., 
18  Wall.  (U.  S.)  71;  U.  S.  v.  Clark  County,  95 
U.  S.  769;  U.  S.  v.  Macon  County,  99  U.  S, 
582;  Butterworth  v.  U.  S.,  112  U.  S.  50; 
Missouri  v.  Murphy,  170  U.  S.  78;  U.  S.  v. 
Board  of  Liquidation,  60  Fed.  Rep.  387,  23  U. 
S.  App.  29. 

Alabama.  —  Chisholm  v.  McGehee,  41  Ala. 
192;  State  v.  Covington  County,  57  Ala.  240; 
Hall  v.  Steele,  82  Ala.  562. 

Arkansas.  —  Chicot  County  v.  Kruse,  47 
Ark.  80;  Arkansas  Sup.  Ct.,  1  Ky.  L.  Rep.  69. 

Colorado.  —  Gruner  v.  Moore,  6  Colo.  526. 

Florida.  —  State  v.  Sumter  County,  22  Fla.  1. 

Illinois.  —  People  v.  Hyde  Park,  117  111.  462; 
Reddick  y.  People,  S2  111.  App.  85. 

Indiana.  —  Burnsville  Turnpike  Co.  v.  State, 
119  Ind.  382. 

Kansas.  —  Rosenthal  v.  State  Board  of  Can- 
vassers, 50  Kan.  129;  State  v.  Kearny  County, 
42  Kan.  739. 
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lie  to  compel  the  performance  of  an  act  which  is  forbidden  by  or  contrary  to 
the  provisions  of  a  statute  or  ordinance,1  even  though  the  statute  is  merely 
directory.2  Where  the  act  in  question  has  been  enjoined  by  another  court,  a 
mandamus  will  be  denied,3  even  though  the  party  seeking  the  remedy  by 
mandamus  is  not  a  party  to  the  decree  of  injunction,4  except,  perhaps,  where 
his  rights  can  only  be  secured  by  the  allowance  of  the  writ.5  Mandamus  will 
not  lie  to  compel  an  officer  to  do  a  particular  thing  which  his  superior  in 
authority  has  lawfully  ordered  him  not  to  do.6 

d.  Equitable  Rights.  —  The  remedy  by  mandamus  rests  upon  the  legal 
rights  of  the  relator,  on  the  one  hand,  and  the  legal  obligations  and  duties 
of  the  respondent,  on  the  other,  and  cannot  be  predicated  solely  upon  the 


Maine.  —  Hartshorn  v.  Ellsworth,  60  Me. 
276. 

Maryland.  —  State  v.  Latrobe,  81  Md.  222. 
Michigan.  —  Daniels  v.  Long,  11 1  Mich.  562. 
Minnesota.  —  State  v.  Hill,  32  Minn.  275. 
Mississippi.  —  Warren  County  v.  Klein,  51 
Miss.  807. 

Nebraska. —  State  v.  Otoe  County,  10  Neb.  19. 

New  Jersey. — State  v.  Governor,  25  N.  J. 
L.  331;  State  v.  Perrine,  34  N.  J.  L.  254;  Stale 
v.  Lewis,  35  N.  J.  L.  377;  State  v.  Longstreet, 
33  N.  J.  L.  3t2. 

New  York.  —  People  v.  Highway  Com'rs, 
27  Barb.  (N.  Y.)  94;  Ex  p.  Clapper,  3  Hill  (N. 
Y.)453;  People  v.  Fowler,  55  N.  Y.  252;  People 
v.  Dutchess,  etc.,  R.  Co.,  58  N.  Y.  152. 

North  Carolina.  — Self  v.  Jenkins,  71  N. 
Car.  578. 

Ohio.  —  State  v.  Norton,  7  Ohio  Dec.  354,  5 
Ohio  N.  P.  183. 

Pennsylvania.  —  Com.  v.  Ripple,  4  Kulp(Pa.) 
59;  Sterrett  v.  Electric  Reporting  Co.,  19  Phila. 
(Pa.)  386,  44  Leg.  Int.  (Pa.)  253,  3  Pa.  Co.  Ct. 
553- 

South  Carolina.  —  State  v.  Comptroller  Gen- 
eral, 4  S.  Car.  185;  Ex  p.  Mackey,  15  S.  Car. 
322. 

Tennessee.  —  Ex  p.  Ricks,  7  Heisk  (Tenn.) 
364;  State  v.  Wilbur,  lot  Tenn.  211. 

Washington.  —  Chalk  v.  White,  4  Wash.  156. 

West  Virginia.  —  State  v.  Wyoming  County, 
47  W.  Va.  672;  Ohio  Valley  Iron  Works  v. 
Moundsville,  11  W.  Va.  2. 

Wisconsin.  —  State  v.  Harvey,  ri  Wis.  33; 
State  v.  Tappan,  29  Wis.  664,  9  Am.  Rep.  622. 

See  also  supra,  this  subdivision,  Clear  Legal 
Rights  and  Duties. 

Act  Which  Defendant  May  Lawfully  Do.  —The 
act  sought  to  be  enforced  must  be  not  only 
lawful  and  proper  in  itself  but  also  an  act  that 
the  defendant  may  lawfully  do,  or  the  writ 
will  not  issue.    People  v.  Crotty,  93  111.  180. 

1.  Acts  Forbidden  by  Statute  or  Ordinance  — 
United  Stales.  —  U.  S.  v.  Board  of  Liquida- 
tion, 41  U.  S.  App.  414;  U.  S.  v.  Board  of. 
Liquidation,  (C.  C.  A.)  74  Fed.  Rep.  489. 

Illinois.  —  Amos  v.  Burrus,  11  111.  App.  383. 

Kansas.  — Top-ka  First  Nat.  Bank  v.  Hefle- 
bower,  58  Kan.  792. 

Louisiana.  —  State  v.  Jumel,  32  La.  Ann.  60; 
State  v.  Lanier,  47  La.  Ann.  no. 

Mississippi.  —  Ross  v.  Lane,  3  Smed.  &  M. 
(Miss.)  695. 

Missouri  —  Pollard  v.  Atwood,  79  Mo.  App. 
193,  2  Mo.  App.  Rep.  387. 

New  Jersey.  —  St.  Vincent  Mission  v.  Street, 
etc.,  Committee,  56  N.  J.  L.  48. 


North  Carolina.  —  Dixon  v.  Pace,  63  N.  Car. 
603;  Wilson  v.  Jenkins,  72  N.  Car.  5;  Shaffer 
v.  Jenkins,  72  N.  Car.  275. 

Pennsylvania.  —  Com.  v.  Lancaster,  5  Watts 
(Pa.)  152. 

Tennessee.  —  State  v.  Sneed,  9  Baxt.  (Tenn.) 
473;  State  v.  State  Bank,  3  Baxt.  (Tenn.)  395; 
Williams  v.  Register,  Cooke  (Tenn.)  214. 

Texas.  —  Horton  v.  Pace,  9  Tex.  81. 

Washington.  —  Chalk  v.  While,  4  Wash. 
156. 

2.  Statute  Merely  Directory.  —  Puckett  v. 
White,  22  Tex.  559;  Horton  v.  Pace,  9  Tex. 
81;  General  Land  Office  Com'r,  etc.,  v.  Smith, 
5  Tex.  471;  Cullem  v.  Latimer,  4  Tex.  329; 
Bracken  v.  Wells,  3  Tex.  89;  State  v.  Ander- 
son, 100  Wis.  523.  See  Sterling  v.  Jones,  87 
Md.  141.  See  also  infra,  this  subdivision, 
Judicial  and  Discretionary  Duties. 

3.  Acts  Enjoined  by  Another  Court  —  Alabama. 
—  State  v.  Judge,  15  Ala.  740. 

Illinois.  —  People  v.  Warfield,  20  111.  159; 
People  v.  Wiant,  48  111.  263;  People  v.  Hake, 
81  111.  540. 

Kansas.  —  State  v.  Hornaday,  (Kan.  1900) 
62  Pac.  Rep.  998;  Livingston  v.  McCarthy,  41 
Kan.  20. 

Michigan.  —  Ives  v.  Circuit  Judge,  40 
Mich.  63. 

New  York. — Ex  p.  Fleming,  4  Hill  (N.  Y.) 
581 ;  People  v.  Scrugham,  25  Barb.  (N.  Y.)  216, 
reversing  20  Barb.  (N.  Y.)  302;  People  v.  West 
Troy,  25  Hun  (N.  Y.)  179;  People  v.  Ulster 
County,  30  Hun  (N.  Y.)  146;  St.  Stephen 
Church  Cases,  (C.  PI.  Gen.  T.)  25  Abb.  N. 
Cas.  (N.  Y.)  230. 

South  Carolina.  —  State  v.  Comptroller  Gen- 
eral, 4  S.  Car.  185. 

Wisconsin.  —  State  v.  Kispert,  21  Wis.  387. 

Where  the  Court  Was  Without  Jurisdiction  to 
grant  the  injunction,  which  is  therefore  void, 
a  mandamus  may  issue.  Chapman  v.  Miller, 
52  Ohio  St.  166. 

4.  Relator  Not  a  Party  to  Injunction.  —  Ohio, 
etc.,  R.  Co.  v.  Wyandot  County,  7  Ohio  St. 
278;  State  v.  Wyoming  County,  47  W.  Va. 
672. 

Contra.  —  Smith  v.  Tallapoosa  County,  2 
Woods  (U.  S.)  596,  22  Fed.  Cas.  No.  13,114. 

5.  Mandamus  Necessary  to  Preserve  Rights  of 
Relator. — Stale  v.  Hornaday,  (Kan.  1900)  62 
Pac.  Rep.  998. 

6.  Acts  Prohibited  by  Superior.  —  Rex  v.  Shaw, 
5  T.  R.  549;  Butterworth  v.  U.  S.,  112  U.  S. 
50;  U.  S.  v.  Bayard,  4  Mackey  (D.  C.)  310; 
People  v.  Allen,  (Supm.  Ct.  Spec  T.)  10  Misc. 
(N.  Y.)  464. 
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equitable  rights  and  obligations  existing  between  the  parties.1 

e.  Judicial  and  Discretionary  Duties.  —  Where  the  duty  to  be  per- 
formed is  judicial  or  involves  the  exercise  of  discretion  upon  the  part  of  the 
tribunal  or  officer,  mandamus  will  lie  to  compel  such  tribunal  to  take  some 
action  in  the  premises  and  exercise  its  judgment  or  discretion.3    But  the 


1.  Equitable  Bights  Not  Enforced  —  England. 
—  Exp.  Rugby  Charity,  9  Dowl.  &  R.  214,  22 
E.  C.  L.  388;  Reg.  v.  Abrahams,  3  Gale  &  D. 
382,  4  Q.  B.  157,  45  E.  C.  L.  157,  7  Jur.  129, 
12  L.  J.  Q.  B.  118;  Reg.  v.  Orton  Vicarage,  14 
Q.  B.  139,  68  E.  C.  L.  139,  13  Jur.  1049,  18  L. 
J.  Q.  B.  321. 

Alabama. — Spence  v.  Judge,  13  Ala.  805; 
State  v.  Talladega  County,  3  Port.  (Ala.)  412. 

Colorado. —  Bright  v.  Farmers'  Highline 
Canal,  etc.,  Co.,  3  Colo.  App.  170. 

Indiana.  —  Burnsville  Turnpike  Co.  v.  State, 
[19  Ind.  382. 

Nebraska.  —  State  v.  Wenzel,  55  Neb.  210. 

New  Jersey. — Chosen  Freeholders  v.  New- 
ark City  Nat  Bank,  48  N.  J.  Eq.  51. 

Texas.  —  Texas,  etc.,  Canal,  etc.,  Co.  v. 
Galveston  County,  45  Tex.  274. 

2.  Action  Compelled  —  England.  —  Rex  v. 
Hewes,  3  Ad.  &  El.  725,  30  E.  C.  L.  194;  Rex 
v.  Worcester,  4  M.  &  S.  415;  Re  Ellershaw,  1 
Q.  B.  D.  481,  45  L.  J.  M.  C.  163;  Reg.  v. 
Adamson,  45  L.  J.  M.  C.  46,  1  Q.  B.  D.  201, 
33  L.  T.  N.  S.  840,  24  W.  R.  250. 

United  States.  —  Craig  v.  Leil ensdorfer,  123 
U.  S.  189;  U.  S.  v.  Black,  128  U.  S.  40;  Mar- 
bury  v.  Madison,  1  Cranch  (U.  S.)  137,  1  Notes 
on  U.  S.  Rep.  139. 

Alabama. — Bridges  v.  Miller,  3  Ala.  746; 
State  v.  Judge,  15  Ala.  740;  Exp.  Montgomery, 
24  Ala.  98;  Ex  p.  Elston.  25  Ala.  72;  Ex  p. 
Small.  25  Ala.  74;  Exp.  Mahone,  30  Ala.  49, 
68  Am.  Dec.  ill;  Ex  p.  Echols,  39  Ala.  698,  88 
Am.  Dec.  749;  Ex  p.  Garland,  42  Ala.  559; 
Ex  p.  Candee,  48  Ala.  386;  Exp.  Thompson, 
52  Ala.  98;  Davidson  v.  Washburn,  56  Ala. 
596;  Ex  p.  Graves,  61  Ala.  381;  Ex  p.  Schmidt, 
62  Ala.  252;  Ex  p.  Shaudies,  66  Ala.  134; 
Slate  v.  Williams,  69  Ala.  311;  Comer  v. 
Bankhead,  70  Ala.  136;  Mobile  Mut.  Ins.  Co. 
v.  Cleveland,  76  Ala.  321;  Ex  p.  Henderson, 
84  Ala.  36;  Ramagnano  v..  Crook,  85  Ala.  226; 
State  v.  Hamil,  97  Ala.  107. 

Arkansas. -- Ex  p.  Trapnall,  6  Ark.  9,  42 
Am.  Dec.  676;  Brem  v.  Arkansas  County  Ct., 
9  Ark.  240;  Shaver  v.  Lawrence  County,  44 
Ark.  225 

California.  —  People  v.  Hubbard,  22  Cal.  34; 
People  v.  Sexton,  24  Cal.  78;  Beguhl  v.  Swan, 
39  Cal.  411;  Tilden  v.  Sacramento  County,  41 
Cal.  68;  Spring  Valley  Water  Works  v.  San 
Franisco,  61  Cal.  18;  Wood  v.  Strother,  76 
Cal.  545,  9  Am.  St.  Rep.  249;  Stony  Hill  Turn- 
pike Road  Co.  v.  Placer  County,  88  Cal.  632; 
Volcano  Canon  Road  Co.  v.  Placer  County,  88 
Cal.  634;  Jacobs  v.  San  Francisco,  100  Cal.  121. 

Colorado. — People  v.  Auditor,  2  Colo.  97; 
Howell  v.  Cooper,  2  Colo.  App.  531. 

Connecticut.  —  State  v.  Asylum  St.  Bridge 
Com  mission,  63  Conn.  97;  Ansonia  v.  Studley, 
67  Conn.  170. 

Delaware. — State  v.  Wilmington,  3  Harr. 
(Del.)  294. 

District  of  Columbia.  —  Church  v.  U.  S.,  13 
App.  Cas.  (D.  C.)  264. 


Georgia.  —  Moody  v.  Fleming,  4  Ga.  115,  48 
Am.  Dec.  210;  Gresham  v.  Pyron,  17  Ga.  263; 
Eagle,  etc.,  Mfg.  Co.  v.  Browne,  58  Ga.  240; 
Patterson  v.  Taylor,  c8  Ga.  64^. 

Illinois.  —  People  v.  McCormick,  ic6  111. 
184;  Peotone,  etc.,  Drainage  Dist.  v.  Adams, 
61  III.  App.  435;  Sanner  v.  Union  Drainage 
Dist.,  64  111.  App.  62;  People  v.  Garnetl,  1^0 
111.  340. 

Indiana.  —  State  v.  Tippecanoe  County,  45 
Ind.  501;  Pfister  v.  State,  82  Ind.  382;  Knox 
County  v.  Montgomery,  106  Ind.  517;  White 
v.  Burkett,  119  Ind.  431;  State  v.  Greene 
Ccunty,  119  Ind.  446;  Conn  v.  Cass  County, 
151  Ind.  517. 

A'ansas.  —  Householder  v.  Morrill,  55  Kan. 
3r7. 

Louisiana.  — State  v.  Judge,  4  Rob.  (La.)  48; 
State  v.  Judge,  6  Rob.  (La.)  272;  State  v.  St. 
Paul,  104  La.  no. 

Maine.  —  Williams  v.  Lincoln  County,  35 
Me.  345. 

Massachusetts.  — Johnson  v.  Randall,  7  Mass. 
340;  Com.  v.  Justices,  2  Pick.  (Mass.)  414; 
Carpenter  v.  Bristol  Countv,  21  Pick.  (Mass.) 

258. 

Michigan.  —  Locke  v.  Speed,  62  Mich.  408. 
Minnesota.  —  State  v.  Teall,  72  Minn.  37. 
Missouri.  —  State  v.  Lafayette  County  Ct.,  41 
Mo.  221;  State  v.  Judge,  41  Mo.  598;  State  v. 
Garesche,  65  Mo.  480;  State  v.  Francis.  95  Mo. 
44;  States.  Cramer,  96  Mo.  75;  Frank  v.  St. 
Louis,  145  Mo.  600;  Stale  v.  Field,  37  Mo. 
App.  83;  State  v.  Stratton,  no  Mo.  426. 

Montana.  —  Montana  Ore-Purchasing  Co.  v. 
Lindsay,  (Mont.  1901)  63  Pac.  Rep.  715. 
Nevada.  —  Hoole  v.  Kinkead,  16  Nev.  217. 
New  Jersey.  —  Corlleyou  v.  Ten  Eyck,  22  N. 
J.  L.  45. 

New  York.  —  People  v.  Cortland  County, 
(Supm.  Ct.  Spec.  T.)  15  N.  Y.  Supp.  748; 
People  v.  Coler.  4S  N.  Y.  App.  Div.  492;  Peo- 
ple, v.  Cromwell,  102  N.  Y.  477;  People  v. 
Becker,  (Supm.  Ct.  Spec.  T.)  3  N.  Y.  St.  Rep. 
202;  Walker  v.  Devereaux,  4  Paige  (N.  Y.)22g; 
Ex  p.  Jennings,  6  Cow.  (N.  Y.)  518,  16  Am. 
Dec.  447;  People  v.  Herkimer  Count)',  56  Barb. 
(N.  Y.)  452;  People  v.  Nash,  111  N.  Y.  310,  16 
Civ.  Pro.  (N.  Y.)  83,  affirming  47  Hun  (N.  Y.) 
542,  which  affirmed  13  Civ.  Pro.  (N.  Y.)  301. 

North  Carolina.  —  Bennett  v.  Swain  County, 
125  N.  Car.  468. 

Ohio.  —  State  v.  Board  of  Education,  2  Ohio 
Cir.  Dec.  438,  4  Ohio  Cir.  Ct.  93;  Burnet  v. 
Portage  County,  12  Ohio  54;  State  v.  Hamil- 
ton County,  26  Ohio  St.  364;  State  v.  Belmont 
County,  31  Ohio  St.  451;  Dalton  v.  State,  43 
Ohio  St.  652;  State  v.  Shaw,  43  Ohio  St.  324. 

Pennsylvania.  —  Com.  v.  Baldwin,  9  W.  N. 
C.  (Pa.)  233. 

Rhode  Island.  —  Weeden  v.  Richmond,  9  R. 
I.  128,  98  Am.  Dec.  373. 

South  Carolina.  —  State  v.  Starling,  13  S. 
Car.  266. 

Tennessee.  —  Ingersoll  v.  Howard,  I  Heisk. 
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function  of  the  writ  is  merely  to  set  in  motion.  It  will  not  direct  how  the 
duty  shall  be  performed  or  the  discretion  exercised.1    To  do  so  would  be  to 


^Tenn.)  247;  White's  Creek  Turnpike  Co,  v. 
Marshall,  2  Baxt.  (Term.)  122;  King  v.  Hamp- 
ton, 3  Hayw.  (Tenn.)  59;  State  v.  Hall,  6  Baxt. 
(Tenn.)  3. 

Texas.  —  Arberry  v.  Beavers,  6  Tex.  457,  55 
Am.  Dec.  791;  Porter  v.  State,  78  Tex.  591. 

Utah.  —  State  v.  Halt,  19  Utah  438;  Civic 
Federation  v.  Sail  Lake  County,  (Utah  1900) 
61  Pac.  Rep.  222. 

Vermont.  —  Richards  v.  Wheeler,  2  Aik.  (Vt.) 

369-. 

Virginia.  —  Alexandria  County  v.  Alex- 
andria, 95  Va.  469;  Broaddus  v.  Essex  County, 
(Va.  1901)  38  S.  E.  Rep.  177;  Wilder  v.  Kelley, 
88  Va.  274. 

Wisconsin.  —  State  v.  Johnson,  103  Wis.  591; 
Baker  v.  State,  86  Wis.  474. 

See  also  the  cases  cited  in  the  following  note. 

1.  Judgment  or  Discretion  Not  Controlled  by 
Mandamus  —  England.  —  Rex  v.  Justices,  1  Ad. 
&  El.  563,  28  E.  C.  L.  154,  3  N.  &  M.  802;  Rex 
v.  Hewes,  3  Ad.  &  El.  725,  30  E.  C.  L.  194; 
Rex  v.  Gloucester,  2  B.  &  Ad.  158,  2  E.  C.  L. 
50;  Reg.  v.  St.  Stephen's,  2  Dowl.  &  L.  571, 

9  Jur.  255,  14  L.  J.  Q.  B.  34;  Rex  v.  Justices, 
1  Dowl.  &  R.  325,  16  E.  C.  L.  41;  Rex  v. 
Justices,  7  Dowl.  &  R.  334,  4  B.  &  C.  844, 

10  E.  C.  L.  459;  Rex  v.  Justices,  11  East 
229;  Ex  p.  Lee,  El.  Bl.  &  El.  863,  96  E.  C. 
L.  863;  Ex  p.  Cook,  2  El.  &  El.  586,  105 
E.  C.  L.  586,  6  Jur.  N.  S.  224,  2g  L.  J.  Q. 
B.  68;  Reg.  v.  Southeastern  R.  Co.,  4  H.  L. 
Cas.  471,  17  Jur.  901;  Ex  p.  MacMahon,  48  J. 
P.  70;  Reg.  v.  Brackenridge,  48  J.  P.  293; 
Ex  p.  Reid,  49  J.  P.  600;  Ex  p.  Buller,  1  Jur.  N. 
S.  709;  Reg.  v.  Chichester,  6  Jur.  N.  S.  120, 
29  L.  J.  Q.  B.  23,  2  El.  &  El.  209,  105  E.  C.  L. 
209;  Reg.  v.  Wilson,  49  L.  J.  Q.  B.  870,  43  L. 
T.  N.  S.  560;  Reg.  v.  Sheil,  50  L.  T.  N.  S.  590, 
49  J.  P.  68;  Reg.  v.  W.  R.,  1  N.  Sess.  Cas.  247; 
Rex  v.  Justices,  1  Per.  &  Dav.  402,  9  Ad.  &  El. 
540,  36  E.  C.  L.  197,  2  W.  W.  &  H.  100. 

Canada.  —  Wilson  v.  Wainfleet,  10  Ont.  Pr. 
147;  McDougalJ  v.  Lobo  Tp.,  21  U.  C.  Q.  B. 
80;;  Ryer  v.  Plows,  46  U.  C.  Q.  B.  206;  Re 
O'Brien,  3  Ont.  326;  Ex  p.  Coster,  8  N.  Bruns. 
349;  Ledden  v.  Russell,  2  N.  Bruns.  217;  Pag6 
v.  Longueil,  3  Rev.  Jur.  366;  Thompson  v. 
Desnoyers,  3  Can.  Crim.  Cas.  (Montreal)  68; 
White  v.  Galbrailh,  12  Ont.  Pr.  513;  Reg.  v. 
Coleman,  7  Ont.  App.  619;  Judge  v.  Macart- 
ney, 13  U.  C.  C.  P.  73;  Delaney  v.  MacNabb, 
21  U.  C.  C.  P.  563. 

United  States. — U.  S.  v.  Seaman,  17  How. 
(U.  S.)  230;  Brashear  v.  Mason,  6  How.  (U.  S.) 
92;  Decatur  v.  Paulding,  14  Pet.  (U.  S.)  497; 
Patent  Com'r  v.  Whiteley,  4  Wall.  (U.  S.)  522; 
Gaines  v.  Thompson,  7  Wall.  (U.  S.)  347;  U. 
S.  v.  Lawrence,  3  Dall.  (U.  S.)  42;  Crane  v. 
Crane,  5  Pet.  (U.  S.)  190;  Marbury  z:  Madison, 
1  Cranch  (U.  S.)  168;  Kennedy  v.  Washington, 
3  Cranch  (C.  C.)  595;  Ex  p.  Burr,  9  Wheat.  (U. 
S.)  529;  Life,  etc.,  Ins.  Co.  v.  Adams,  9  Pet. 
(U.  S.)  573;  Ex  p.  Taylor,  14  How.  (U.  S.)  3; 
Exp.  Many,  14  How.  (U.  S.)  24;  U.  S.  v.  Guth 
rie,  17  How.  (U.  S.)  284;  Secretary  v.  McGar- 
rahan,  9  Wall.  (U.  S.)  298;  U.  S.  v.  Coxe,  18 
How.  (U.  S.)  100;  Kane  v.  Paul,  14  Pet.  (U.  S.) 
33;  Exp.  Secombe,  19  How.  (U.  S.)  9;  Heine 
v.  Levee  Com'rs,  I  Woods  (U.  S.)  246;  Exp. 


Roberts,  6  Pel.  (U.  S.)  216;  Exp.  Davenport, 
6  Pet,  (U.  S.)  661;  Bradstreet  v.  Huntington, 
8  Pet.  (U.  S.)  588;  Kendall  v.  U.  S.,  12  Pet. 
(U.  S.)  524;  U.  S.  v.  Addison,  22  How.  (U.  S.) 
174;  Ex  p.  Hoyt,  13  Pet.  (U.  S.)  279;  White  v. 
U.  S.,  1  Wall.  (U.  S.)  660;  U.  S.  v.  General 
Land  Office  Com'r,  5  Wall.  (U.  S.)  563;  Exp. 
Sawyer,  21  Wall.  (U.  S.)  235;  Ex  p.  Denver, 
etc.,  R.  Co.,  101  U.  S.  711;  In  re  Morrison,  147 
U.  S.  14;  Noble  v.  Union  River  Logging  R. 
Co.,  147  U.  S.  165,  affirming  20  D.  C.  555;  In 
re  Hawkins,  147  U.  S.  486;  In  re  Haberman 
Mfg.  Co.,  147  U.  S.  525;  In  re  Rice,  155  U.  S. 
396;  Hudson  v.  Parker,  156  U.  S.  277;  Exp. 
Virginia,  100  U.  S.  339;  Ex  p.  Burtis,  103  U.  S. 
238;  U.  S.  v.  Peters,  5  Cranch  (U.  S.)  115; 
Ex  p.  Milwaukee  R,  Co.,  5  Wall.  (U.  S.)  188; 
Ex  p.  Newman,  14  Wall.  (U.  S.)  152;  Ex  p. 
Loring,  94  U.  S.  418;  Ex  p.  Flippin,  94  U.  S. 
348;  Ex  p.  Moigan,  114  U.  S.  174;  Exp.  Brown, 
116  U.  S,  401;  Butterworth  v.  U.  S.,  112  U.  S. 
50;  Carrick  v.  Lamar,  116  U.  S.  423;  Metro- 
politan R.  Co.  v.  Moore,  121  U.  S.  558;  U.  S. 
v.  Lamont,  155  U.  S.  308;  Lewis  v.  Baltimore, 
etc.,  R.  Co.,  62  Fed.  Rep.  218,  8  U.  S.  App. 
645;  Grand  County  v.  King,  67  Fed.  Rep.  202, 
32  U.  S.  App.  r;  Kimberlin  v.  Commission  to 
Five  Civilized  Tribes,  (C.  C.  A.)  104  Fed.  Rep. 
653;  Ladd  v.  Tudor,  3  Woodb.  &  M.  (U.  S.) 
325,  14  Fed.  Cas.  No.  7,975;  McElralh  v.  Mc- 
intosh, 1  Hayw.  &  H.  (D.  C.)  348,  16  Fed.  Cas. 
No.  8,781;  Ex  p.  Reeside,  1  Hayw.  &  H.  (D.  C.) 
363,  20  Fed.  Cas.  No.  11,656;  U.  S.  v.  McCor- 
mick,  1  Cranch  (C.  C.)  593,  26  Fed.  Cas.  No. 
15,663^. 

Alabama.  —  Bridges  v.  Miller,  3  Ala.  746; 
Cuthbert  v.  Lewis,  6  Ala.  262;  State  v.  Bowen, 
6  Ala.  511;  Ex  p.  Putnam,  20  Ala.  592;  Lamar 
v.  Marshall  County,  21  Ala.  772;  Ex  p.  Mont- 
gomery, 24  Ala.  98;  Ex  p.  Henry,  24  Ala.  638; 
Exp.  Small,  25  Ala.  74;  Exp.  Banks,  28  Ala. 
28;  Exp.  Mahone,  30  Ala.  49,  68  Am.  Dec.  ill; 
Ex  p.  Echols,  39  Ala.  698,  88  Am.  Dec.  749; 
Ex  p.  Garland,  42  Ala.  559;  Appling  v.  Bailey, 
44  Ala.  333;  Exp.  Candee,  48  Ala.  386;  Exp. 
Harris,  52  Ala.  87,  23  Am.  Rep.  559;  Ex  p. 
Thompson,  52  Ala.  98;  Davidson  v.  Washburn, 
56  Ala.  596;  Ex  p.  Brown,  58  Ala.  536;  State 
v.  Williams,  69  Ala.  311;  Ex  p.  Schmidt, 
62  Ala.  252;  Ex  p.  Redd,  73  Ala.  548;  Ex  p. 
Graves,  61  Ala.  381;  Ex  p.  Opdyke,  62  Ala. 
68;  Exp.  Shaudies,  66  Ala.  134;  McDuffie  v. 
Cook,  65  Ala.  430;  Comer  v.  Bankhead,  70 
Ala.  136;  Hudmon  v.  Slaughter,  70  Ala.  546; 
Mobile  Mut.  Ins.  Co.  v.  Cleveland,  76  Ala.  321; 
Dunbar  v.  Frazer,  78  Ala.  538;  Ex  p.  Gresham, 
82  Ala.  359;  Ramagnano  v.  Crook,  85  Ala.  226; 
Ex  p.  Walter,  89  Ala.  237,  18  Am.  St.  Rep.  103; 
State  v.  Hamil,  97  Ala.  107;  Ex  p.  Hurn,  92 
Ala.  102,  25  Am-.  St.  Rep.  23  ,  Ex  p.  Jones,  94 
Ala.  33;  Taylor  v.  Kolb,  100  Ala.  603;  Exp. 
McKissack,  107  Ala.  493;  Ex  p.  Scudder-Gale 
Grocery  Co.,  120  Ala.  434;  Ex  p.  Woodruff, 
(Ala.  1899)  26  So.  Rep.  509;  2  Brick.  Dig. 
239-240,  §§  2,  3,  4,  6. 

Arizona.  —  Matter  of  Woffenden,  1  Ariz.  237. 
Arkansas.  —  Gnnnv.  Pulaski  County,  3  Arli. 
427;  Exp.  Williamson,  8  Ark.  424;  Exp.  Hutt, 
14  Ark.  368;  Danley  v.  Whiteley,  14  Ark.  687; 
Ex  p.  Johnson,  25  Ark.  614;  McMillen  v.  Smith, 
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substitute  the  judgment  and  discretion  of  the  court  issuing  the  mandamus  for 
that  of  the  court  or  officer  to  whom  it  was  committed  by  law.    No  particular 

26  Ark.  613;  Union  County  Cl.  v.  Robinson, 

27  Ark.  116;  Ex  p.  Whittington,  34  Ark.  394; 
Hempscead  County  v.  Grave,  44  Ark.  317. 

California.  —  People  v.  Bell,  4  Cal.  177; 
People  v.  Hubbard,  22  Cal.  34;  People  v.  Sex- 
ton, 24  Cal.  78;  People  v.  Pratt,  28  Cal.  166, 
87  Am.  Dec.  no;  People  v.  Weston,  28  Cal. 
639;  Cariaga  v.  Dryden,  29  Cal.  307;  Peoples. 
Lake  County,  33  Cal.  487;  Lewis  v.  Barclay, 
35  Cal.  213;  People  v.  Sexton,  37  Cal.  532; 
Beguhl  v.  Swan,  39  Cal.  411;  Sprague  v.  Faw- 
cett,  53  Cal.  408;  Younger  v.  Santa  Cruz 
County,  68  Cal.  241;  Scott  v.  Superior  Ct.,  75 
Cal.  114;  Matter  of  Wilson,  75  Cal.  580;  Wood 
v.  Strother,  76  Cal.  545,  9  Am.  St.  Rep.  249; 
Willard  v.  Superior  Ct.,  82  Cal.  456;  Stonesifer 
v.  Armstrong,  86  Cal.  594;  Tomkin  v.  Harris, 
90  Cal.  201;  Visher  v.  Smith,  92  Cal.  60; 
Whaley  v.  King,  92  Cal.  431;  Donohue  v.  San 
Francisco,  93  Cal.  252;  Brown  v.  Prewett,  94 
Cal.  502;  Strong  v.  Grant,  99  Cal.  100;  Jacobs 
v.  San  Francisco,  100  Cal.  121 ;  Boyne  v.  Ryan, 
100  Cal.  265;  People  v.  Superior  Ct.,  rr4Cal. 
466;  Tibbetts  v.  Campbell,  (Cal.  1891)  27  Pac. 
Rep.  531;  Hicks  v.  Masten,  101  Cal.  651;  Bro- 
der  v.  Superior  Ct.,  103  Cal.  121;  Kerr  v.  Su- 
perior Ct.,  130  Cal.  183. 

Colorado.  —  People  v.  Auditor,  2  Colo.  97; 
Union  Colony^.  Elliott,  5  Colo.  371;  Arapahoe 
County  v.  Crotty,  9  Colo.  318;  Howell  v. 
Cooper,  2  Colo.  App.  530;  Farmers'  Independ- 
ent Ditch  Co.  v.  Maxwell,  4  Colo.  App.  477; 
People  v.  Pueblo  County,  26  Colo.  399;  People 
v.  McMurray,  (Colo.  1900)  61  Pac.  Rep.  226. 

Connecticut.  —  Freeman  v.  Selectmen,  34 
Conn.  414;  Seymour  v.  Ely,  37  Conn.  106;  Bat- 
ters v.  Dunning,  49  Conn.  480;  State  v.  Ousa- 
tonic  Water  Co.,  51  Conn.  142;  Doolittle  v. 
Selectmen,  59  Conn.  402;  Dailey  v.  New  Haven, 
60  Conn.  319;  American  Casualty  Ins.,  etc., 
Co.  v.  Fyler,  60  Conn.  459,  25  Am.  St.  Rep. 
337;  State  v.  Staub,  61  Conn.  567;  State  v. 
Asylum  St.  Bridge  Commission,  63  Conn.  95; 
State  v.  Rusting,  64  Conn.  524;  Ansonia  v. 
Studley,  67  Conn.  170. 

Delaware.  —  Hastings  v.  Henry,  I  Marv. 
(Del.)  287;  McCoy  v.  State,  2  Marv.  (Del.) 
543- 

District  of  Columbia.  — U.  S.  v.  Boutwell,  7 
D.  C.  64;  U.  S.  v.  Windom,  19  D.  C.  54;  U.  S. 
v.  Douglass,  19  D.  C.  99;  Welton  v.  Carter,  21 
D.  C.  587;  Reeside  v.  Walker,  1  Hayw.  &  H. 
(D.  C.)  363;  Tucker  v.  Seaman,  2  Hayw.  & 
H.  (D.  C.)  151;  U.  S.  v.  Hendricks,  2  Hayw.  & 
H.  (D.  C.)  293;  U.  S.  v.  Boutwell,  3  MacAtthur 
(D.  C.)  172;  U.  S.  v.  Key,  3  MacArthur  (D. 
C.)  328;  U.  S.  v.  Chandler,  2  Mackey  (D.  C.) 
527;  U.  S.  v.  Butterworth,  3  Mackey  (D.  C.) 
229;  U.  S.  v.  Whitney,  5  Mackey  (D.  C.)  370; 
U.  S.  v.  Raum,  18  D.  C.  556;  U.  S.  v.  Lamont, 
2  App.  Cas.  (D  C.)  532;  Ross  v.  Goodfellow, 
7  App.  Cas.  (D.  C.)  1;  U.  S.  v.  Johnson,  12 
App.  Cas.  (D.  C.)  545;  U.  S.  v.  Wight,  15  App. 
Cas.  (D.  C.)  463. 

Florida.  —  Towle  v.  State,  3  Fla.  202;  State 
v'.  Van  Ness,  15  Fla.  317;  State  v.  Baker 
County,  22  Fla.  29;  State  v.  Barnes,  25  Fla. 
298,  23  Am.  St.  Rep.  516;  Florida  Cent.,  etc., 
R.  Co.  v.  State,  31  Fla.  482,  34  Am.  St.  Rep. 
30;  State  v.  Young,  31  Fla.  594,  34  Am.  St. 


Rep.  41;  State  v.  King,  32  Fla.  416;  Slate  v. 
Call,  41  Fla.  450. 

Georgia.  —  Moody  v.  Fleming,  4  Ga.  115,  48 
Am.  Dec.  210;  Manor  v.  McCall,  5  Ga.  522; 
State  v.  Powers,  r4  Ga.  388;  Barksdale  v. 
Cobb,  16  Ga.  13;  Eve  v.  Simon,  78  Ga.  120; 
Patterson  v.  Taylor,  98  Ga.  646. 

Illinois.  —  People  v.  Garnett,  130  111.  340; 
People  v.  Pearson,  3  111.  189,  33  Am.  Dec.  445; 
Chicago,  etc.,  R.  Co.  v.  Wilson,  17  111.  123; 
People  v.  Cairo,  50  111.  154;  Kelly  v.  Chicago, 
62  111.  279;  St.  Clair  County  v.  People,  85  111. 
396;  People  v.  Dulaney,  96  111.  503;  People  v. 
State  Board  of  Dental  Examiners,  no  111.  180; 
Hildreth  v.  Heath,  1  111.  App.  82;  Highway 
Com'rs  v.  People,  19  111.  App.  253,  affirmed 
People  v.  Highway  Com'rs,  118  111.  239;  Peo- 
ple v.  Macon  County,  19  111,  App.  264;  People 
v.  La  Salle  County,  84  111.  303,  25  Am.  Rep. 
461;  Blatchford  v.  Newberry,  100  111.  484;  Peo- 
ple v.  McCormick,  106  111.  184;  People  v. 
Knickerbocker,  114  111.  539,  55  Am.  Rep.  879; 
Ohio,  etc.,  R.  Co.  v.  People,  120  111.  200;  State 
Board  of  Dental  Examiners  v.  People,  123  111. 
227,  affirming  20  111.  App.  457;  People  v.  Kent, 
160  111.  655 ;  People  v.  Cook  County,  176  111.  576; 
People  v.  Chytraus,  183  111.  190;  People  v.  Van 
Cleave,  183  111.  330;  Klein  v.  People,  31  111. 
App.  302;  Young  v.  Carey,  80  111.  App.  601; 
Reddick  v.  People,  82  111.  App.  85. 

Indiana.  —  Indianapolis  v.  Patterson,  33  Ind. 
157;  State  v.  Tippecanoe  County,  45  Ind.  501; 
Jelley  v.  Roberts,  50  Ind.  1;  Burnet  v.  Wabash, 
etc..  Canal,  50  Ind.  251;  Shelby  Tp.  v.  Randies, 
57  Ind.  390;  Mitchell  v.  Wiles,  59  Ind.  364;  Ft. 
Wavne  v.  Cody,  43  Ind.  197;  Brinkmeyer  v. 
Evansville,  29  Ind.  187;  Michigan  City  v.  Rob- 
erts, 34  Ind.  471;  Holliday  v.  Henderson,  67 
Ind.  103;  State  v.  Gibson  County,  80  Ind.  478, 
41  Am.  Rep.  821;  State  r.  Demaree,  80  Ind. 
519;  Hamilton  County  v.  State,  113  Ind.  179; 
State  v.  Greene  County,  119  Ind.  444;  State  v. 
Martin  County,  125  Ind.  247;  Madison  v. 
Smith,  83  Ind.  502;  State  v.  Webber,  108  Ind. 
3r,  58  Am.  Rep.  30;  White  v.  Burkett,  119  Ind. 
431;  State  v.  Tippecanoe  County,  131  Ind.  90; 
Gregg  v.  State,  151  Ind.  241;  Bogue  v.  Murphy, 
(Ind.  App.  1900)  57  N.  E.  Rep.  726;  State  v. 
Cox,  (Ind.  1900)  58  N.  E.  Rep.  849. 

Indian  Territory.  —  Kimberlin  v.  Commis- 
sion to  Five  Civilized  Tribes,  (Indian  Ter. 
1899)  53  S.  W.  Rep.  467. 

Iowa.  —  State  v.  County  Judge,  5  Iowa  380; 
State  v.  Morris,  43  Iowa  192;  Meyer  v.  Du- 
buque County,  43  Iowa  592;  Bailey  v.  Ewart, 
52  Iowa  in;  Christy  v.  Whitmore,  67  Iowa  60; 
Milwaukee  Malt  Extract  Co.  v.  Chicago,  etc., 
R.  Co.,  73  Iowa  98;  Peters  v.  Warner,  81  Iowa 
335- 

Kansas.  —  State  v.  Robinson,  I  Kan.  188; 
Dwelling  House  Ins.  Co.  v.  Wilder,  40  Kan. 
561;  Householder  v.  Morrill.  55  Kan.  317; 
Martin  v.  Ingham,  38  Kan.  641. 

Kentucky.  —  Warren  County  v.  Daniel,  2 
Bibb  (Ky.)  573;  Louisville  v.  Kean,  iSB.  Mon. 
(Ky.)  17;  Goheen  v.  Myers,  18  B.  Mon.  (Ky.) 
426;  Ohio  County  Ct.  v.  Newton,  79  Ky.  267; 
Newport  v.  Berrv,  80  Ky.  354;  Com.  v.  Boone 
County  Ct.,  82  Ky.  632;  Shine  v.  Kentucky 
Cent.  R.  Co.,  85  Ky.  177;  Cassidy  v.  Young,  93 
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act  can  be  commanded,  and  if  the  discre 
damus  will  not  lie.    After  the  tribunal 

Ky.  227 :  Dickens  v.  Cave  Hill  Cemetery  Co.,  93 
Ky.  385;  Wright  v.  Baker,  94  Ky.  343;  Haly  v. 
Frankfori  Bldg.,  etc..  Assoc.,  4  Ky.  L,  Rep. 
362;  Carey  v.  Butler,  6  Ky  L.  Rep.  744;  Heb- 
lich  v.  Judge,  (Ky.  1889)  10  S.  W.  Rep.  465,  10 
Ky.  L.  Rep.  811;  Com.  v.  Harbison,  13  Ky.  L. 
Rep.  877;  Rohmeiser  v.  Bannon,  (Ky.  1893)  22 
S.  W.  Rep.  27,  15  Ky.  L.  Rep.  114;  McDonald 
r.  Jenkins,  93  Ky.  249;  Romiser  v.  Toney, 
(Ky.  1894)  26  S.  W.  Rep.  721;  Page  v.  Hardin, 

8  B.  Mon.  (Ky.)  656.  _ 

Louisiana.  —  Louisiana  College  v.  State 
Treasurer,  2  La.  394;  Macarty's  Succession,  2 
La.  Ann.  979;  Ex  p.  Bujol,  3  La.  Ann.  716; 
State  v.  Judge,  8  La.  Ann.  92;  State  v.  Judge, 

9  La.  Ann.  250;  State  v.  Judge,  10  La. 
Ann.  420;  State  v.  Judge,  13  La.  Ann.  481; 
State  v.  Judge,  13  La.  Ann.  483;  State  v. 
Judge,  17  La.  Ann.  328;  State  v.  Heath, 
20  La.  Ann.  518;  State  v.  Warmoth,  22  La. 
Ann.  1,  2  Am.  Rep.  712;  State  v.  Dubuclet, 
22  La.  Ann.  603;  Stale  v.  Board  of  Liquidators, 
29  La.  Ann.  264;  State  v.  Warmoth,  24  La, 
Ann.  351,  13  Am.  Rep.  126;  State  v.  Canal, 
etc.,  Sts.  R.  Co.,  23  La.  Ann.  333;  State  v. 
Judge,  15  La.  Ann.  113;  State  v.  Warmoth,  23 
La.  Ann.  77;  State  v.  Judge,  23  La.  Ann.  766; 
State  v.  Judge,  26  La.  Ann.  116;  State  v. 
Judge,  28  La.  Ann.  905,  26  Am.  Rep.  115; 
State  v.  Board  of  Liquidators,  29  La.  Ann. 
690;  State  v.  Strong,  32  La.  Ann.  173;  State  v. 
New  Orleans,  32  La.  Ann.  268;  State  v.  Judge, 
32  La.  Ann.  549;  State  v.  Judges,  34  La.  Ann. 
1114;  State  v.  Rightor,  36  La.  Ann.  200;  State 
v.  Lazarus,  36  La.  Ann.  578;  State  v.  Police 
Jury,  39  La.  Ann.  759;  State  v.  Young,  38  La. 
Ann.  923;  State  v.  Johnson,  28  La.  Ann.  932; 
State  v.  Police  Jury,  29  La.  Ann.  146;  State  v. 
Houston,  40  La.  Ann.  393,  8  Am.  St.  Rep.  532; 
State  v.  Ellis,  40  La.  Ann.  818;  State  v.  Rightor, 
40  La.  Ann.  852;  State  v.  Judge,  41  La. 
Ann.  403;  State  v.  Judge,  41  La.  Ann.  951; 
Slate  v.  Judges,  41  La.  Ann.  1012;  Citizens' 
Bank  v.  Webre,  44  La.  Ann.  108 1;  State  v. 
Judge,  44  La.  Ann.  1085;  State  v.  Monroe,  47 
La.  Ann.  1482;  Stale  v.  Rightor,  49  La.  Ann. 
696;  State  v.  Board  of  Liquidation,  42  La.  Ann. 
647;  State  7).  King,  43  La.  Ann.  826;  State  v. 
Judge,  50  La.  Ann.  552;  State  v.  Board  of  Liqui- 
dators, 23  La.  Ann.  388;  State  v.  Monroe,  39 
La.  Ann .  664. 

Maine. — Kennebunk  Toll  Bridge,  Petitioner, 
11  Me.  263;  Williams  v.  Lincoln  County,  35 
Me.  345;  Davis  v.  York  County,  63  Me.  396; 
Knight  v.  Thomas,  93  Me.  494. 

Maryland. — Green  v.  Purnell,  12  Md.  329; 
Miles  v.  Bradford.  22  Md.  170,  85  Am.  Dec. 
643;  George's  Creek  Coal,  etc.,  Co.  v.  Alle- 
ghany County,  59  Md.  255;  State  v.  Register, 
59  Md.  283;  Devin  v.  Belt,  70  Md.  352;  Wailes 
v.  Smith,  76  Md.  469;  State  v.  Latrobe,  81  Md. 
222;  McCrea  v.  Roberts,  89  Md.  238. 

Massachusetts.  —  Hill  v.  Worcester  County, 
4  Gray  (Mass.)  414;  Thorpe  v.  Worcester 
County,  9  Gray  (Mass.)  57;  Strong,  Petitioner, 
20  Pick.  (Mass.)  484;  Ipswich,  Petitioner,  24 
Pick.  (Mass.)  343;  Peabody  v.  School  Com- 
mittee, 115  Mas;.  383;  Deehan  v.  Johnson,  141 
Mass.  23;  Keough  v.  Holyoke,  156  Mass.  403. 

Michigan.  —  People   v.   Judges,    1  Dougl. 


tion  is  to  act  or  not  to  act  at  all,  man- 
or officer  has  exercised  the  judgment 

(Mich.)  319;  People  v.  Judge,  1  Mich.  359; 
People  v.  Adam,  3  Mich.  427;  People  v.  State 
Prison,  4  Mich.  187;  People  v.  Circuit  Judge 
17  Mich.  67;  People  v.  Judge,  20  Mich.  220, 
Stork  v.  Judge,  41  Mich.  5;  Roche  v.  Tudge,  26 
Mich.  370;  Wiley  v.  Judge,  29  Mich.  487; 
Mabley  v.  Judge,  32  Mich.  190;  Jones  v.  Judge, 
34  Mich.  373;  McCarthy  v.  Judge  36  Mich. 
274;  Parks  v.  Circuit  Judge,  38  Mich.  244; 
Wells  v.  Circuit  Judge,  39  Mich.  21;  Miller 
v.  Wayne  Circuit  Judge,  39  Mich.  375; 
Chicago,  etc.,  R.  Co.  v.  Genesee  Circuit 
Judge,  40  Mich.  168;  Cohn  v.  Judge,  40 
Mich.  169;  Alderman  v.  Montcalm  Circuit 
Judge,  41  Mich.  550;  School  Dist.  No.  5  v. 
Circuit  Judge,  49  Mich.  432;  Detroit  Tug,  etc., 
Co.  v.  Gartner,  75  Mich.  360;  Chiera  v.  Bre- 
voort,  97  Mich.  638;  Travis  v.  Skinner,  72 
Mich.  152;  Smith  v.  Reilly,  82  Mich.  93;  Ship- 
man  v.  State  Live-Stock  Sanitary  Commission, 
115  Mich.  488;  Doud  v.  Mackinac  Circuit 
Judge,  118  Mich.  86;  Dodge  v.  Van  Buren 
Circuit  Judge,  118  Mich.  189;  Atty  -Gen.  v. 
Kalkaska,  etc.,  Counties,  120  Mich.  357; 
Hawkins  v.  Litchfield,  120  Mich.  390;  Divine 
v.  Lakevievv,  121  Mich.  433;  Anti-Kalsomine 
Co.  v.  Kent  Circuit  Judge,  123  Mich.  658; 
Oxby  v.  Antrim  County,  (Mich.  1900)  83  N.  W. 
Rep.  132;  Keeler  v.  Deo,  117  Mich.  1. 

Minnesota.  —  State  v.  State  Medical  Examin- 
ing Board,  32  Minn.  324,  50  Am.  Rep.  575; 
Brown  County  v.  Winona,  etc.,  Land  Co.,  38 
Minn.  397;  State  v.  Somerset,  44  Minn.  549; 
State  v.  Carver  County,  60  Minn.  510;  State  v. 
Teal,  72  Minn.  37. 

Mississippi.  —  Board  of  Police  v.  Grant,  9 
Smed.  &  M.  (Miss.)  77,  47  Am.  Dec.  102;  Swan 
v.  Gray,  44  Miss.  393;  Swann  v.  Buck,  40  Miss. 
268;  Shotwell  v.  Covington,  69  Miss.  735; 
Vicksburg  v.  Rainwater,  47  Miss.  547;  State 
Board  of  Education  v.  West  Point,  50  Miss. 
638. 

Missouri.  —  Franciscus  v.  Martin,  9  Mo. 
197;  Dunklin  County  v.  Dunklin  County  Ct., 
23  Mo.  449;  State  v.  Lafayette  County  Ct.,  41 
Mo.  22r;  Trainers.  Porter,  45  Mo.  336;  State 
v.  Wilson,  49  Mo.  146;  State  v.  St.  Louis 
School  Board,  131  Mo.  505;  Miltenberger  v. 
St.  Louis  County  Ct.,  50  Mo.  172;  State  v. 
Garesche,  65  Mo.  480;  Strahan  v.  Audrain 
County,  65  Mo.  644;  Potter  v.  Todd,  73  Mo. 
101;  State  v.  Marshall,  82  Mo.  484;  State  v. 
Platte  County,  83  Mo.  539;  State  v.  Gregory, 
83  Mo.  123,  53  Am.  Rep.' 565;  State  v.  Engel- 
mann,  86  Mo.  551;  State  v.  Megown,  89  Mo. 
156;  State  v.  St.  Louis  Ct.  Appeals,  87  Mo. 
374;  State  v.  McGrath,  91  Mo.  386;  State 
v.  McGrath,  92  Mo.  355;  State  v.  Francis, 
95  Mo.  44;  State  v.  Cramer,  96  Mo.  75; 
State  v.  Stale  Board  of  Health,  103  Mo. 
22;  State  v.  Smith,  105  Mo.  6;  State  v.  Flad, 
108  Mo.  614;  State  v.  Oliver,  116  Mo.  188; 
State  v.  Rombauer,  125  Mo.  632;  Stale  v. 
Lutz,  136  Mo.  633;  State  v.  Rombauer,  140 
Mo.  121;  State  v.  Wear,  140  Mo.  487;  State  v. 
Klein,  140  Mo.  502;  State  v.  Bolte,  151  Mo. 
362;  State  v.  Neville,  157  Mo.  386;  State  v. 
Judge,  1  Mo.  App.  543;  State  v.  Hudson,  13 
Mo.  App.  61;  State  v.  Coleman,  33  Mo.  App. 
470;  State  v.  Field,  37  Mo.  App.  83;  State  v. 
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or  discretion  vested  in  him,  and  has  acted,  mandamus  will  not  lie  for  the  pur- 
pose of  reviewing  the  decision  and  compelling  a  change  of  judgment  or  any 

T  )  7  N.  Y.  Supp.  165;  People  v.  Superior 
Ct.,  5  Wend.  (N.  Y.)  114;  People  z.  Dutchess  C. 
PI.,  20  Wend.  (N.  Y.)  658;  People  v.  Suoerior 
Ct.,  18  Wend.  (N.  Y.)  575;  People  v.  Troy, 
78  N.  Y.  33,  34  Am.  Rep.  500,  reversing  17  Hun 
(N.  Y.)  20;  People  v.  Martin,  131  N.  Y.  196; 
People  v.  Queens  County,  142  N.  Y.  271; 
Haight  v.  Turner,  2  Johns.  (N.  Y.)  371 ;  People 
v.  Albany  County,  12  Johns.  (N.  Y.)  415; 
People  v.  Baron,  (Supm.  Ct.  Gen.  T.)  6  How. 
Pr.  (N.  Y.)  81;  People  v.  Oneida  County,  24 
Hun  (N.  Y.)  419;  People  v.  Stocking,  50  Barb. 
(N.  Y.)  573;  Oneida  C.  PI.  v.  People,  18  Wend. 
(N.  Y.)  79;  People  v.  Hulse,  38  Hun  (N.  Y.) 
38S;  Abrams  v.  Board  of  Town  Auditors,  45 
Hun  (N.  Y.)  272;  People  v.  Reardon,  49  Hun  (N. 
Y.)425;  In  re  Town  Board,  (Supm.  Ct.  Spec.  T.) 

7  N.  Y.  Supp.  165;  In  re  Schmilt,  (Supm.  Ct. 
Gen.  T.)  10  N.  Y.  Supp.  583:  Halloran  v.  Car- 
ter, (Supm.  Ct.  Gen.  T.)  13  N.  Y.  Supp.  214; 
Brennan  v.  Beck,  (Supm.  Ct.  Gen.  T.)  13  N.  Y. 
Supp.  216,  59  Hun  (N.  Y.)  617;  People  v. 
Queens  County,  71  Hun  (N.  Y.)  97;  People  v. 
Rosendale,  (Supm.  Cl.  Spec.  T.)  5  Misc  (N. 
Y.)  378,  reversed  in  76  Hun  (N.  Y.)  103;  People 
v.  Palmer,  9  N.  Y.  App.  Div.  252;  People  v. 
Riggs,  (Supm.  Ct.  Spec.  T.)  19  Misc.  (N.  Y.) 
693;  Porter  v.  Howland,  (Supm.  Ct.  Spec.  T.) 
24  Misc.  (N.  Y.)  434;  New  York  v.  Land  Office 
Com'rs,  (Supm.  Ct.  Spec.  T.)  25  Misc.  (N.  Y.) 
202;  People  v.  Clarke,  40  N.  Y.  App.  Div.  214; 
Matter  of  Reddish,  45  N.  Y.  App.  Div.  37; 
People  v.  Morrison,  54  N.  Y.  App.  Div.  262; 
People  v.  Grant,  126  N.  Y.  473;  People  v.  Erie 
County,  Sheld.  (N.  Y.)  517. 

North  Carolina.  —  Hill  v.  Bonner,  Busb.  L. 
(44  N.  Car.)  257;  Taylor  v.  Newberne,  2  Jones 
Eq.  (55  N.  Car.)  141,  64  Am.  Dec.  566:  Merri- 
mon  v.  Sanderson,  1  Winst.  L.  (60  N.  Car.) 
2S2;  Brown  v.  Turner,  70  N.  Car.  93;  Manly 
v.  Raleigh,  4  Jones  Eq.  (57  N.  Car.)  370; 
Atty.-Gen.  v.  Justices,  5  Ired.  L.  (27  N.  Car.) 
315;  State  v.  Moore,  1  Jones  L.  (46  N.  Car.)  276; 
Raleigh  v.  Kane,  2  Jones  L.  (47  N.  Car.)  2S8; 
Muller  v.  Buncombe  County,  89  N.  Car. 
171;  Raleigh,  etc.,  Air  Line  Co.  v.  Jenkins,  68 
N.  Car.  502;  Granville  County  Board  of  Edu- 
cation v.  State  Board  of  Education,  106  N.  Car. 
81;  Jones  v.  Moore  County,  106  N.  Car.  436; 
Burton  v.  Furman,  115  N.  Cat.  166. 

Ohio.  —  State  v.  Norton,  7  Ohio  Dec.  354,  5 
Ohio  N.  P.  1S3;  State  v.  Board  of  Education, 

8  Ohio  Dec.  196,  5  Ohio  N.  P.  446;  State  v. 
Police  Board,  10  Ohio  Dec.  (Reprint)  256,  19 
Cine.  L.  Bui.  347;  State  v.  Prendergast,  6 
Ohio  Cir.  Dec.  S07,  8  Ohio  Cir.  Ct.  401;  State 
v.  Board  of  Education,  10  Ohio  Cir.  Dec.  678, 
19  Ohio  Cir.  Ct.  574;  State  v.  Spiegel,  11  Ohio 
Cir.  Dec.  313,  20  Ohio  Cir.  Ct.  597;  State  v. 
Todd,  4  Ohio  351;  Matter  of  Turner,  5  Ohio 
542;  Ex  p.  Black,  1  Ohio  St.  30;  Rolleisville, 
etc..  Free  Turnpike  Road  v.  Sandusky  County, 
1  Ohio  St.  149;  State  v.  Chase,  5  Ohio  St.  52S; 
State  v.  Harris,  17  Ohio  St.  60S;  Creager  v. 
Meeker,  22  Ohio  St.  207;  Lake  County  v.  Ash- 
tabula County,  24  Ohio  St.  393;  States.  Ham- 
ilton County,  26  Ohio  St.  364;  Slate  t'  Belmont 
County,  31  Ohio  St.  451;  State  v.  Moore,  42 
Ohio  St.  103;  State  r<.  Shaw,  43  Ohio  St.  324; 
Daiton  v.  State,  43  Ohio  St.  652. 
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Macon  County  Ct.,  68  Mo.  48;  State  v.  Laugh- 
lin,  75  Mo.  366;  Bell  v.  Pike  County,  6r  Mo. 
App.  173;  State  v.  Meier,  72  Mo.  App.  618,  143 
Mo.  439;  Dreyfus  v.  Lonergan,  73  Mo.  App. 
336;  State  v.  Higgins,  76  Mo.  App.  319-  State 
v.  Jones,  155  Mo.  570;  State  v.  St.  Louis,  158 
Mo.  505;  Rev.  Stat.  1879,  §  3713;  High  on  Ex. 
Leg.  Rem.,  §  533. 

Montana.  — Territory  v.  Potts,  3  Mont.  368; 
State  v.  Second  Judicial  Dist.  Ct.,  23  Mont. 
564;  State  v.  Rickards,  16  Mont.  145,  50  Am. 
St.  Rep.  476;  State  v.  Smith,  23  Mont.  44; 
Montana  Ore-Purchasing  Co.  v.  Lindsay, 
(Mont.  1901)  63  Pac.  Rep.  715. 

Nebraska.  —  State  v.  Furnas  County,  10  Neb. 
361;  State  v.  Kendall,  15  Neb.  262;  State  v. 
Saline  County,  18  Neb.  422;  State  v.  Churchill, 
37  Neb.  702;  State  v.  Merrell,  43  Neb.  575; 
Throckmorton  v.  State,  20  Neb.  647;  State  v. 
Boyd,  36  Neb.  60;  State  v.  Cornell,  56  Neb. 
143;  State  v.  Scolt,  (Neb.  1900)  82  N.  W.  Rep. 
320. 

Nevada.  —  State  v.  Curler,  4  Nev.  445;  Hum- 
boldt County  v.  Churchill  County,  6  Nev.  30; 
Hoole  v.  Kinkead,  16  Nev.  217;  Nevada  Cent. 
R.  Co.  v.  Lander  County,  21  Nev.  409. 

New  Hampshire.  —  Hart  v.  Folsom,  (N.  H. 
1900)  47  Atl.  Rep.  603. 

New  Jersey.  —  Squier  v.  Gale,  6  N.  J.  L  157; 
Berry  v.  Callet,  6  N.  J.  L.  179;  Anonymous,  7 
N.  J.  L.  160;  Sinnickson  v.  Corwine,  26  N.  J. 
L.  311;  Anonymous,  3  N.  J.  L.  162;  Wells  v. 
Stackhouse,  17  N.  J.  L.  355;  Ferris  v.  Munn, 
22  N.  J.  L.  161 ;  State  v.  Powless,  37  N.  J.  L. 
145;  Cortleyou  v.  Ten  Eyck,  22  N.  J.  L.  47; 
In  re  Carle,  60  N.  J.  L.  83;  Shumar  v.  Apple- 
gate,  5t  N.  J.  L.  117;  Conger  v.  Chosen  Free- 
holders, 55  N.  J.  L.  112. 

New  York.  —  Learned  v.  Duval,  3  Johns. 
Cas.  (N.  Y.)  141;  Hull  v.  Oneida  County,  19 
Johns.  (N.  Y.)  259,  10  Am.  Dec.  223;  People 
v.  Wayne  County,  (Supm.  Ct.  Spec.  T.)  15 
How.  Pr.  (N.  Y.)  385;  People  v.  Judges, 
(Supm.  Cl.  Spec.  T.)  2  How.  Pr.  (N.  Y.) 
59;  People  v.  Cortland  County,  (Supm.  Ct. 
Spec.  T.)  24  How.  Pr.  (N.  Y.)  119;  Ex  p. 
Koon,  1  Den.  (N.  Y.)  644;  Ex  p.  Bassett,  2 
Cow.  (N.  Y.)  4s8;  People  v.  Superior  Ct.,  19 
Wend.  (N.  Y.)  68;  Ex  p.  Benson,  7  Cow.  (N. 
Y.)  363;  Ex  p.  Bacon,  6  Cow.  (N.  Y.)  392; 
People  v.  New  York  C.  PL,  19  Wend.  (N.  Y.) 
113;  People  v.  Superior  Ct.,  19  Wend.  (N.  Y.) 
701;  Hutchinson  v.  Canal  Fund  Com'rs,  25 
Wend.  (N.  Y.)  692;  Gilberl  v.  Judges,  3  Cow. 
(N.  Y.)  59;  Ex  p.  Johnson,  3  Cow.  (N.  Y.) 
371;  People  v.  Fairman,  (Supm.  Ct.  Spec. 
T.)  12  Abb.  N.  Cas.  (N.  Y.)  268;  Howland  v. 
Eldredge,43  N.  Y.  457;  People  v.  Leonard,  74 
N.  Y.  443;  People  v.  Fairchild,  67  N.  Y.  334, 
affirming  8  Hun  (N.  Y.)  334;  People  v.  Ex- 
cise Com'rs,  (Supm.  Ct.  Spec.  T.)  7  Abb.  Pr. 
(N.  Y.)  34;  People  v.  Schuvler  County,  (Supm. 
Ct.  Gen.  T.)  2  Abb.  Pr.  N.  S.  (N.  Y.)  78 ;  North- 
ern R.  Co.  v.  Carpentier,  (Supm.  Ct.  Spec.  T.) 
4  Abb.  Pr.  (N.  Y.)  47;  People  v.  Perry,  13 
Barb.  (N.  Y.)  206;  People  v.  Atty.-Gen.,  22 
Barb.  (N.  Y.)  114,  3  Abb.  Pr.  (N.  Y.)  131, 
13  How.  Pr.  (N.  Y.)  179;  People  v.  Brennan,  39 
Barb.  (N.  Y  )  651;  People  v.  Green,  63  Barb. 
(N.Y.)  390;  In  re  Town  Board,  (Supm.  Ct.  Spec. 
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further  action  In  the  premises.  The  wri 
errors.1    If,  however,  such  judgment  or 

Oregon.  —  Everding  v.  McGinn,  23  Oregon 
15- 

Pennsylvania.  —  Com,  v.  Judges,  3  Binn. 
(Pa.)  273;  Com.  v.  Cochran,  6  Binn.  (Fa.)  456; 
Respublica  v.  Guardians  of  Poor,  2  Dall.  (Pa.) 
224,  1  Yeates  (Pa.)  476;  Com.  v.  Mitchell,  2  P. 
&  W.  (Pa.)  517:  Miller  v.  Canal  Com'rs,  2)  Pa. 
St.  23;  hi  re  Manheim  Tp.,  5  Pa.  L.  J.  Rep. 
400;  Com.  v.  Pittsburgh,  22  Pittsb.  Leg.  J. 
(Pa.)  i;q;  Com.  v.  Park,  10  Phila.  (Pa.)  445, 
32  Leg.  Int.  (Pa.)  412,  2  W.  N.  C.  (Pa.)  124; 
Roman  Catholic  Soc,  6  S.  &  R.  (Pa.)  507;  Res- 
publica v.  Clarkson,  1  Yeates  (Pa.)  46;  Com. 
v.  Cochran,  5  Binn.  (Pa.)  87;  Com.  v.  Alle- 
gheny County,  32  Pa.  St.  223;  Corn.  v.  County 
Com'rs,  5  Binn.  (Pa.)  536;  Palmer  v.  Rey- 
nolds, 5  Pa.  Disl.  578;  Com.  v.  Doylestown, 
16  Pa.  Co.  Ct.  161;  Boggs  v.  Monongahela 
City,  22  Pa.  Co.  Ct.  640,  30  Pittsb.  Leg.  J. 
(Pa  )  154;  Com.  v.  Henry,  49  Pa.  St.  530; 
Schlaudecker  v.  Marshall,  72  Pa.  St.  200; 
Rankle  v.  Com.,  97  Pa.  St.  328;  Dechert  v. 
Com.,  113  Pa.  St.  229;  Com.  v.  McLaughlin, 
120  Pa.  St.  518;  Nordstrom's  Petition,  127  Pa. 
Si.  542,  25  W.  N.  C.  (Pa.)  148;  Com.  v.  Phila- 
delphia, 176  Pa.  St.  588,  38  W.  N.  C.(Pa.)426; 
Newlin's  Petition,  123  Pa.  St.  541. 

Rhode  Island.  —  Briggs  v.  Hopkins,  16  R.  I. 
83. 

South  Carolina. — Grier  v.  Shackleford,  3 
Brev.  (S.  Car.)  491;  State  v.  Starling,  13  S. 
Car.  266;  State  v.  Verner,  30  S.  Car.  277;  State 
v.  Hagood,  30  S.  Car.  519;  State  v.  Rice,  32  S. 
Car.  97. 

South  Dakota.  —  Sawyer  v.   Mayhew,  10  S. 
Dak.  18. 

Tennessee. — State  v.  Miller,  I  Lea  (Tenn.) 
606;  Morley  v.  Power,  5  Lea  (Tenn.)  698; 
State  v.  Marks,  6  Lea  (Tenn.)  30;  White's 
Creek  Turnpike  Co.  v.  Marshall,  2  Baxt. 
(Tenn.)  122;  Williams  v.  Saunders,  5  Coldw. 
(Tenn  )  81;  Stale  v.  Sneed,  105  Tenn.  711. 

Texas.  —  Milan  County  v.  Bell,  Dall.  (Tex.) 
366;  Campbell  v.  Blanchard,  2  Tex.  Unrep. 
Cas.  321;  Porter  v.  Klahn,  1  Tex.  App.  Civ. 
Cas.,  §  528;  Luckey  v.  Short,  1  Tex.  Civ.  App. 
5;  Cullem  v.  Latimer,  4  Tex.  329;  Kuechler  r\ 
Wright,  40  Tex.  600;  Arberry  v.  Beavers,  6 
Tex.  457,  55  Am.  Dec.  791;  General  Land 
Office  Com'r  1:  Smith,  5  Tex.  471;  Houston, 
etc.,  R.  Co.  i\  Kuechler,  36  Tex.  399;  Bledsoe 
v.  International  R.  Co. ,40  Tex.  537;  Galveston, 
etc.,  R.  Co.  v.  Gross,  47  Tex.  429;  Ewing  v. 
Cohen,  63  Tex.  482;  Teat  v.  McGaughey,  85 
Tex.  478;  State  v.  Morris,  86  Tex.  226;  Walker 
v.  Barnard,  8  Tex.  Civ.  App.  14:  Orr  v.  Davis, 
9  Tex.  Civ.  App.  628;  Terrell  v.  Greene,  88 
Tex.  539;  Cox  v.  Hightower,  19  Tex.  Civ. 
App.  536;  Anderson  v.  Rogan,  93  Tex.  1R2. 

Utah.  —  State  v.  Hart,  iq  Utah  438;  Miles  v. 
Wells,  (Utah  1900)  61  Pac.  Rep.  534. 

Vermont.  —  Richards  v.  Wheeler,  2  Aik.  (Vt.) 
369;  Carey  v.  Thompson,  66  Vt.  665. 

Virginia.  —  F.x  p.  Richardson,  3  Leigh  (Va.) 
343;  Frisbi??/.  Justices,  2  Va.  Cas.  92;  Wise  v. 
Bigger,  79  Va.  269;  Wilder  v.  Kelley,  88  Va. 
274;  Broaddus  v.  Essex  County,  (Va.  Igoi)  38 
S.  E.  Rep.  177;  Dawson  v.  Thruston,  2  Hen. 
X-  M.  (Va.)  135;  Exp.  Morris,  n  Gratt.  (Va.) 
297. 
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t  cannot  be  used  for  the  correction  of 
discretion  is  abused,  and  exercised  in 

Washington.  —  State  v.  Cheetham,  20 
Wash.  64. 

West  Virginia.  —  Mason  County  v.  Minturn, 
4  W.  Va.  300;  State  v.  Buchanan,  24  W.  Va. 
362;  Wintz  v.  Board  of  Education,  28  W.  Va. 
227;  Doolittle  v.  Cabell  Counly,  28  VV.  Va.  176; 
Satterlee  v.  Strider,  31  W.  Va.  781;  State  v. 
Wood  County,  33  W.  Va.  589;  State  v.  Herrald, 
36  W.  Va.  721. 

Wisconsin.  —  Stale  v.  Watertown,  9  Wis.  254; 
Stale  v.  Mann,  21  Wis.  684;  State  v.  Doyle,  38 
Wis.  92;  State  v.  Joint  School  Dist.  No.  I,  65 
Wis.  631,  56  Am.  Rep.  653;  State  v.  Ahnapee, 

99  Wis.  322;  State  v.  Johnson,  103  Wis.  591. 
Wyoming.  —  State  v.   Barber,  4  Wyo.  56; 

State  v.  Burdick,  3  Wyo.  588. 

Qualification  of  Rule. — The  rule  that  man- 
damus does  not  lie  to  control  the  judgment  of 
an  officer  applies  only  to  the  act  to  be  com- 
manded, and  not  to  preliminary  matters. 
Slate  v.  Murphy,  19  Nev.  89;  State  v.  Blossom, 
22  Nev.  71. 

1.  Will  Not  Lie  After  Exercise  of  Discretion  — 

England.  —  Burns  v.  Butterfield,  12  U.  C.  Q. 
B.  140;  Reg.  v.  Favvcett,  11  Cox  C.  C.  305. 

United  States.  — Columbia  Bank  v.  Svveenv, 
I  Pet.  (U.  S.)  567;  Ex  p.  Hoyt,  13  Pet.  (U.  S.) 
279;  Ex  p.  Whilney,  13  Pet.  (U.  S.)  404; 
Paients  Com'r  v.  Whiteley,  4  Wall.  (U,  S.)  522; 
Exp.  Milwaukee  R.  Co.,  5  Wall.  (U.  S.)  188; 
Ex  p.  De  Groot,  6  Wall.  (U.  S.)  497;  U.  S.  v. 
General  Land  Office  Com'r.  5  Wall.  (U.  S.) 
563;  Ex  p.  Newman,  14  Wall.  (U.  S.)  152; 
Exp.  Taylor,  14  How.  (U.  S.)  3;  Exp.  Many, 
14  How.  (U.  S.)  24;  U.  S.  v.  Guthrie,  17  How. 
(U.  S.)  304;  Ex  p.  Secomte,  19  How.  (U.  S.) 
9;  Exp.  Loring,  94  U.  S.  418;  Ex  p.  Schwab, 
98  U.  S.  240;  Ex  p.  Perry,  102  U.  S.  183; 
Ex  p.  Burtis,  103  U.  S.  238;  Ex  p.  Des  Moines, 
etc.,  R.  Co.,  103  U.  S.  794;  Ex  p.  Connecticut 
Mut.  L.  Ins.  Co.,  26  U.  S.  (L.  ed.)  561;  Ex  p. 
Hoard,  105  U.  S.  578;  Ex  p.  Baltimore,  etc., 
R.  Co.,  108  U.  S.  566;  Ex  p.  Morgan,  114 
U.  S.  174;  Exp.  Hughes,  114  U.  S.  147;  Ex  p. 
Parker,  120  U.  S.  737;  In  re  Parsons,  150  U. 
S.  150;  In  re  Rice,  155  U  S.  396;  U.  S.  v. 
Judges,  85  Fed.  Rep.  177,  56  U.  S.  App.  33; 
Kimberlin  v.  Commission  to  Five  Civil i '.ed 
Tribes,  (C.  C.  A.)  104  Fed.  Rep.  653;  U.  S.  v. 
Black,  128  U.  S.  40. 

Alabama. — Ex  p.  Thompson,  52  Ala.  101; 
Davidson  v.  Washburn,  56  Ala.  596;  Ex  p. 
Graves,  61  Ala.  381;  Ex  p.  Shaudies,  66  Ala. 
134;  State  v.  Williams,  69  Ala.  311;  Ram- 
agnano  v.  Crook,  85  Ala.  226;  State  v.  Hamil, 
97  Ala.  107. 

Arkansas.  —  Brem  v.  Arkansas  County  Ct., 
9  Ark.  240. 

California.  — Thomas  v.  Armstrong,  7  Cal. 
286;  People  v.  Hubbard,  22  Cal.  34;  People  v. 
Pratt,  28  Cal.  166,  87  Am.  Dec.  no;  People  v. 
Sexton,  i\  Cal.  78;  Lewis  v.  Barclay,  35  Cal. 
2t3;  Fairchild  v.  Wall,  93  Cal,  401;  Strong  v. 
Grant,  99  Cal.  100;  Jacobs  v.  San  Francisco, 

100  Cal.  121. 
Connecticut.  —  American  Casualty  Ins.,  etc., 

Co,  v.  Fyler,  60  Conn.  448,  25  Am.  St.  Rep. 
337. 

Delaware.  —  Houston   v.    Sussex  County 
Levy  Ct.,  5  Harr.  (Del.)  108 
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an  arbitrary  or  capricious  manner,  mandamus  will  lie  to  compel  a  proper  exer- 


District  of  Columbia,  —  U.  S.  v.  Key,  3  Mac- 
Arthur,  (D.  C.)  337;  U.  S.  v.  Edwards,  3 
Ma^key  (D.  C.)  142;  Seymour  v.  U.  S.,  2  App. 
Cas.  (D.  C.)  240;  Carlisle  v.  Waters,  7  App. 
Cas.  (D.  C.)  517;  U.  S.  v.  Boulwell,  7  D.  C.  64, 
affirmed  17  Wall.  (U.  S.)  604. 

Florida  — State  v.  Deane,  23  Fla.  121,  II 
Am.  St,  Rep.  343;  State  v.  Sumter  County,  22 
Fla.  364;  State  v.  Barnes,  25  Fla.  298,  23  Am. 
St.  Rep,  516;  State  v.  King  32  Fla.  416. 

Georgia.  —  Young  v.  Harrison,  6  Ga.  157; 
Barksdale  v.  Cobb,  16  Ga.  13. 

Idaho.  —  Payne  v.  Wagonroad  Com'rs, 
(Idaho  1805)  39  Pac.  Rep.  548;  Shoshone 
County  v.  Mayhew,  (Idaho  1897)  51  Pac.  Rep. 
411. 

Illinois.  —  People  v.  Garnett,  130  111.  340; 
Ottawa  v.  People,  48  111.  233;  People  v.  La 
Salle  County,  84  111.  303,  25  Am.  Rep.  461; 
People  v.  McCormick,  106  III.  184;  Hemphill 
v.  Collins,  1  r 7  111.  396;  Hildreth  v.  Heath,  I 
III.  App.  82. 

Indiana.  —  State  v.  Miami  County,  63  Ind. 
497;  State  v.  Greene  County,  119  Ind.  447; 
Holiday  v.  Henderson,  67  Ind.  103. 

Iowa.  —  Clark  v.  Board  of  Directors,  24  Iowa 
266;  Scripture  v.  Burns,  59  Iowa  70. 

A'ansas. — Householder  v.  Morrill,  55  Kan. 

317-  _     .  , 

Kentucky.  —  Warren  County  v.  Daniel,  2 
Bibb  (Ky.)  573;  Justices  v.  Harcourt,  4  B. 
Mon.  (Ky.)  499;  Goheen  v.  Myers,  18  B. 
Mon.  (Ky.)  424;  McDonald  v.  Jenkins,  93  Ky. 
249;  Highbaugh  v.  Hardin  County,  99  Ky.  16; 
Galhraith  v.  Williams,  (Ky.  1899)  50  S.  W. 
Rep.  686. 

Louisiana. — State  v.  Judges,  34  La.  Ann. 
1016:  Bryant  v.  Rightor,  36  La,  Ann.  112. 

Mun..  —  Smyth  v.  Titcomb,  31  Me.  272; 
B  uigor  v.  Penobscot  County,  87  Me.  294. 

Maryland. — Shober  v.  Cochrane,  53  Md. 
544;  Baltimore  County  v.  Winand,  77  Md. 
522 

Massachusetts. — Smith  v.  Boston,  1  Gray 
(Mass,)  72;  Chase  v.  Biackstone  Canal  Co.,  10 
Pick  (Mass.)  244;  Morse,  Petitioner,  18  Pick. 
(Mass.)  443;  Gray  v.  Bridge,  11  Pick.  (Mass.) 
189;  Gibbs  v.  Hampden  County,  19  Pick. 
(Mass.)  298. 

Michigan.  —  McHenry  v.  Chippewa  Tp.,  65 
Mich.  9;  People  v.  Judge,  I  Mich.  359;  People 
v.  Probate  Judge,  16  Mich.  204;  People  v. 
Judge,  20  Mich.  220;  Evans  v.  Saginaw  Circuit 
Judge,  39  Mich.  123;  Mabley  v.  Judge,  41 
Mich  31;  Yates  v.  Atty.-Gen.,  41  Mich.  728; 
Coon  v.  Atty  Gen.,  42  Mich.  65;  Passmore  v. 
Circuit  Judge,  54  Mich.  237. 

Missouri.  —  Dunklin  County  v.  Dunklin 
County  Dist.  Ct.,  23  Mo.  449;  Williams  z>. 
Judge,  27  Mo.  225:  State  v.  Lafayette  County 
Ct.,  41  Mo.  221;  State  v.  Young,  84  Mo.  90; 
State  v.  St.  Louis  Ct.  Appeals,  87  Mo.  374: 
State  v.  Cramer,  96  Mo.  75;  State  v.  State 
Board  of  Health,  103  Mo.  22;  State  v.  Smith, 
105  Mo.  6;  State  v.  Flad,  108  Mo.  614;  State 
v.  Seibert,  130  Mo.  202;  Frank  v.  St.  Louis, 
145  Mo.  600;  State  v.  Bolte,  151  Mo.  362;  State 
v.  Judge,  1  Mo.  App.  543;  State  v.  Horner,  16 
Mo.  App.  191 ;  State  v.  Higgins,  76  Mo.  App. 
319;  Ball  v.  Pike  County  Ct.,  1  Mo.  App.  Rep. 
351- 


Nebraska.  —  State  v.  Churchill,  37  Neb.  702; 
State  v.  Laflin,  40  Neb.  441;  Miles  v.  State,  53 
Neb.  305. 

Nevada.  —  Cavanaugh  v.  Wright,  2  Nev.  166; 
State  v.  Wright,  4  Nev.  119;  State  r.  Eureka 
County.  8  Nev.  309;  Floral  Springs  Water  Co. 
v.  Rives,  14  Nev.  431;  Hoole  v.  Kinkead,  16 
Nev.  217;  State  v.  Murphy,  19  Nev.  89. 

New  Hampshire.  —  Farwell's  Petition,  2  N. 
H.  123. 

New  Jersey.  —  Matter  of  Blanchard,  15  N.  J. 
L.  478;  State  v.  Freeholders,  23  N.  J.  L.  214  ; 
Vannatta  v.  Smith,  61  N.  J.  L.  188. 

New  York. —  People  v.  St.  Lawrence  County. 
(Supm.  Ct.  Spec.  T.)  30  How.  Pr.  (N.  Y.)  173; 
People  v.  Livingston  County,  26  Barb.  (N.  V.) 
118;  Jansen  v.  Davison,  2  Johns.  Cas.  (N,  Y.) 
72;  People  v.  Albany  County,  12  Johns. 
(N.  Y.)4I4;  Exp.  Nelson,  1  Cow.  (N.  Y.)4i7; 
People  v.  New  York,  1  Hill  (N.  Y.)  362;  People 
:■.  Dutchess  County,  9  Wend.  (N.  Y.)  508; 
People  v.  Dutchess  C.  PI.,  20  Wend.  (N.  Y.) 
658;  Sandlake  v.  Berlin,  2  Cow.  (N.  Y.)  4S5; 
Ex  p.  Koon,  1  Den.  (N.  Y.)  644;  People  v. 
Cattaraugus  County,  19  Hun  (N.  Y.)  11 ;  Peo- 
ple v.  French,  24  Hun  (N.  Y.)  263;  People  r. 
Esterbrook,  26  Hun  (N.  Y)  401;  Abrams  v. 
Board  of  Town  Auditors,  45  Hun  (N  Y.)  272; 
Francis  v.  Troy,  78  N.  Y.  33,  34  Am.  Rep.  500; 
People  v.  Ferris,  16  Hun  (N.  Y.)  219;  People  v. 
Preston.  62  Hun  (N.  Y.)  185;  People  v.  Wen- 
dell, 57  Hun  (N.  Y.)  362;  People  v.  Cayuga 
County,  (Supm.  Ct.  Spec.  T.)  16  N.  Y.  Supp. 
254;  People  v.  New  York  Homoeopathic  Medi- 
cal College,  etc.,  (N.  Y.  Super.  Ct.  Spec.  T.)  20 
N.  Y.  Supp.  379;  People  v.  Aims-House 
Com'rs,  65  Hun  (N.  Y.)  169;  People  v.  Or- 
leans County,  (Supm.  Ct.  Spec.  T.)  16  Misc. 
(N.  Y)  213;  People  v.  Delaware  County,  45 
N.  Y.  196;  People  v.  Andrews,  54  N.  Y.  Super. 
Ct.  183;  People  v.  Chapin,  38  Hun  (N.  Y.)  272; 
Clementi  v.  Jackson,  92  N.  Y.  591;  People  v. 
Chapin,  103  N.  Y.  635,  affirming  39  Hun  (N. 
Y.)  230;  Clark  v.  Davenport,  95  N.  Y.  477; 
People  v.  Cady,  50  N.  Y.  Super.  Ct.  399;  Peo- 
ple v.  Brinkerhoff,  20  N.  Y.  Wkly.  Dig.  391; 
People  v.  Chapin,  104  N.  Y.  96,  reversing  40 
Hun  (N.  Y.)  386;  Matter  of  Wissel,  13  N.  V. 
Wkly.  Dig.  185. 

North  Carolina.  —  Maxton  v.  Robeson 
County,  107  N.  Car.  335;  Muller  v.  Buncombe 
County,  89  N.  Car.  171;  Jones  v.  Moore 
County,  106  N.  Car.  436. 

North  Dakota.  —  State  v.  Carey,  2  N.  Dak.  36. 
Ohio.  —  State  v.  Columbus,  9  Ohio  Dec.  336, 
6  Ohio  N.  P.  347;  State  v.  Crites,  48  Ohio  St. 
460;  State  v.  Mitchell,  31  Ohio  St.  592. 

Pennsylvania.  —  Dechert  v.  Com.,  113  Pa. 
St.  229;  Raudenbusch's  Petition,  120  Pa.  St. 
328;  Newlin  v.  Indiana  County,  23  W.  N.  C. 
(Pa.)  153:  Knarr's  Petition,  127  Pa.  St.  554; 
Sparrow's  Petition,  138  Pa.  St.  116,  27  W.  N. 
C.  (Pa.)  47;  Johnson's  License.  165  Pa.  St. 
315;  Kell  v.  Rudv,  1  Pa.  Super.  Ct.  507,  3S  W. 
N.  C.  (Pa.)  166;  In  re  King  (Pa.  1S89)  16  Atl. 
Rep.  487.  23  W.  N  C.  (Pa.)  152;  Potts  v.  Phila- 
delphia, 8  Pa.  Dist.  728;  Com.  v.  West  Chester, 
9  Pa.  Co.  Ct.  542;  Collarn's  Petition,  134  Pa. 
St.  551,  26  W.  N.  C.  (Pa.)  73;  Bovle  v.  Llovd, 
9  Kulp  (Pa.)  389,  7  Northam.  Co.  Rep.  (Pa.) 
40;  Shimp's  Case,  3  Lane.  Bar  (Pa.)  20. 
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cise  thereof.1  So  where  the  law  has  limited  the  discretion  of  a  board  or  officer 
m  indamus  may  be  used  to  keep  such  board  or  officer  within  the  limits  of  such 
discretion.8  If  by  reason  of  a  mistaken  view  of  the  law  or  otherwise  there  has 
been  in  fact  no  actual  and  bona  fide  exercise  of  judgment  and  discretion,3  as, 
for  instance,  where  the  discretion  is  made  to  turn  upon  matters  which  under 
the  law  should  not  be  considered,  mandamus  will  lie.4    So  where  the  discre- 


Rhode  Island.  —  State  v.  Pawtucket,  18  R.  I 
35T- 

South  Carolina.  —  State  v.  Rice,  32  S.  Car.  97; 
Ex  p.  Scarborough,  34  S.  Car.  13;  State  v. 
Bruce,  3  Brev.  (S.  Car.)  264,  6  Am.  Dec.  576; 
State  v.  Richland  County,  28  S.  Car.  258; 
State  v.  McMillan,  52  S.  Car.  60;  State  v. 
Pilotage  Com'rs,  23  S.  Car.  178;  State  v. 
Courtenay,  23  S.  Car.  184;  State  v.  Verner,  30 
S.  Car.  277. 

Tennessee.  —  White's  Creek  Turnpike  Co.  v. 
Marshall,  2  Baxi.  (Tenn.)  122;  Whitesides  v. 
Stuirt,  qt  Tenn.  710;  Williams  v.  Dental  Ex- 
aminers, g3  Tenn.  619. 

Texas.  —  Little  v.  Morris,  10  Tex.  263;  San- 
som  v.  Mercer,  68  Tex.  488,  2  Am.  St.  Rep. 
505;  Moore  v.  Waco  Bldg.  Assoc.,  92  Tex.  265. 

Utah.  —  Civic  Federation  v.  Salt  Lake 
County,  (Utah  1900)  61  Pac.  Rep.  222. 

Vermont.  —  Foster  v.  Redfield.  50  Vt.  285. 

Virginia.  — Thurston  v.  Hudgins,  (Va.  1895) 
20  S.  E.  Rep.  966;  Eubank  v.  Boughton,  98 
Va.  499. 

Washington.  —  State  v.  Graves,  13  Wash. 

485-  4  „.  , 

West  Virginia.  —  Marcum  v.  Lincoln,  etc., 

Counties,  42  W.  Va.  263. 

Wisconsin.  —  Brown  v.  Oneida  County,  103 

Wis.  149. 

1.  Abuse  of  Discretion  —  United  States.  —  Ex  p. 
Barr  9  Wheat.  (U.S.)  529;  Ex  p.  Virginia,  100 
U.  S.  339. 

Alabama.  — White  v.  Decatur,  119  Ala.  476. 

California.  —  Brown  v'Ptewelt,  94  Cal.  502. 

Connecticut,  —  Whitney  v.  New  Haven,  58 
Conn.  450;  Dailey.  v.  New  Haven,  60  Conn. 
319- 

District  of  Columbia.  —  U.  S.  v.  Douglass,  19 
D.  C.  99. 

Georgia.  —  Moody  v.  Fleming,  4  Ga.  115,  48 
Am.  Dec.  210;  Manor  v.  McCall,  5  Ga.  522. 

Illinois. — Glencoe  v.  People,  78  111.  382; 
People  v.  Kent,  160  111.  655;  People  v.  Cook 
County,  176  111.  576;  People  v.  Van  Cleave, 
T83  111.  330;  State  Board  of  Dental  Examiners 
v.  People,  20  111.  App.  457,  affirmed  123  111.  227. 

Iowa.  —  Peters  v.  Warner,  81  Iowa  335. 

Kentucky.  —  Newport  v.  Berry,  80  Ky.  354. 

Louisiana.  —  Seddan  v.  Templeton,  7  La. 
Ann.  126. 

Maine.  —  Davis  v.  York  County,  63  Me.  396. 

Michigan.  —  Gray  v.  Barton,  62  Mich.  186; 
McHenry  v.  Chippewa  Tp.,  65  Mich.  9;  Divine 
v.  Lakevieiv,  121  Mich.  433;  Doud  v.  Mackinac 
Circuit  fudge,  118  Mich.  86. 

Missouri.  —  State  v.  State  Board  of  Health, 
103  Mo.  22;  Stale  v.  Si.  Louis  Public  Schools, 
t 3 4  Mo.  2g6,  56  Am.  St.  Rep.  503;  St.  Louis  v. 
Meyrose  Lamp  Mfg.  Co.,  139  Mo.  560,  61  Am. 
St.  Rep.  474;  State  v.  Coleman,  33  Mo.  App. 
470;  State  v.  Higgins,  76  Mo.  App.  319. 

A'ebraska.  —  Barry  v.  State,  57  Neb.  464; 
Jackson  v.  State,  57  Neb.  183. 

New  Jersty.  —  State  v.  Freeholders,  23  N.  J. 


L.  214;  Conger  v.  Chosen  Freeholders,  55  N. 
J.  L.  112. 

New  York.  —  In  re  Excise  License,  (N.  Y. 
Super.  Ct.  Spec.  T.)  38  N.  Y.  Supp.  425. 

North  Carolina. — Jones  v.  Moore  County, 
106  N.  Car.  436. 

Ohio.  —  State  v.  Board  of  Education,  8  Ohio 
Dec.  196,  5  Ohio  N.  P.  446;  Slate  v.  Pender- 
gast,  6  Ohio  Cir.  Dec.  807,  8  Ohio  Cir.  Ct.  401; 
State  v.  Moore,  42  Ohio  St.  103. 

Pennsylvania.  —  Sparrow's  Petition,  138  Pa. 
St.  116. 

Rhode  Island.  —  State  v.  Pawtucket,  18  R.  I. 
350. 

Texas.  —  Arberry  v.  Beavers,  6  Tex.  457,  55 
Am.  Dec.  791. 

Wisconsin.  —  State  v.  Johnson,  103  Wis.  591. 
Wyoming.  —  State  v.  Live  Stock  Com'rs,  4 
Wyo.  126. 

But  see  Freeman  v.  Selectmen,  34  Conn. 
414;  State  v.  Police  Jury,  39  La.  Ann.  764; 
People  v.  New  York  Homoeopathic  Medical 
College,  etc.,  (N.  Y.  Super.  Ct.  Spec.  T.)  20  N. 
Y.  Supp.  379;  Ex  p.  Black,  1  Ohio  St.  30. 

2.  Writ  Lies  to  Confine  Officer  Within  Limits  of 
Discretion.  —  Ex  p.  Virginia,  100  U.  S.  339; 
State  v.  St.  Louis  School  Board,  131  Mo.  505. 

8.  No  Real  Exercise  of  Discretion  —  England. 
—  Reg.  v.  Fawcett,  11  Cox  C.  C.  305'. 

California.  —  Thomas  v.  Armstrong,  7  Cal. 
286;  Tilden  v.  Sacmrr  ento  County,  41  Cal.  77. 
Missouri.  —  State  Lutz,  136  Mo.  633. 
New  York.  — Hu!!  v.  Oneida  County,  19 
Johns.  (N.  Y.)  259,  10  Am.  Dec.  223;  People  v. 
Cortland  County,  (Supm.  Ct.  Spec.  T.)  24  How. 
Pr.  (N.  Y.)  119;  People  v.  Herkimer  County, 
56  Barb.  (N.  Y.)  452;  People  v.  Smith,  83 
Hun  (N.  Y.)  432;  People  v.  Delaware  County, 
45  N.  Y.  196;  People  v.  Perry,  13  Barb.  (N.  Y.) 
206. 

Ohio.  —  State  v  Board  of  Education,  2  Ohio 
Cir.  Dec.  438,  4  Ohio  Cir.  Ct.  93;  State  v. 
Warren  County,  17  Ohio  St.  558. 

South  Carolina.  —  State  v.  Chester,  39  S.  Car. 
307. 

Deference  to  the  Opinion  and  Action  of  the  Head 
of  a  Department  on  the  part  of  an  officer,  does 
not  constitute  an  exercise  of  that  kind  of  dis- 
cretion with  which  a  court  will  not  interfere 
by  mandamus.  U.  S.  v.  Butterworth,  3  Mackey 
(D.  C.)  229. 

4.  Compelling  Disregard  of  Irrelevant  Considera- 
tions—  Alabama.  —  Mobile  Mut.  Ins.  Co.  v. 
Cleveland,  76  Ala.  321. 

Plorida.  —  State  v.  Barnes,  25  Fla.  298,  23 
Am.  St.  Rep.  516. 

Iowa.  — Harwood      Quinby,  44  Iowa  385. 
Missouri.  —  State  v.  Lutz,  136  Mo.  633;  State 
v.  Shannon,  133  Mo.  139. 

New  York.  —  People  v.  Collis,  17  N.  Y.  App. 
Div.  448;  In  re  Excise  License,  (N.  Y.  Super. 
Ct.  Spec.  T.)  38  N.  Y.  Supp.  425. 

Texas.  — Johnson  v.  Galveston,  n  Tex.  Civ. 
App.  469. 
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tion  is  as  to  the  existence  of  the  facts  entitling  the  relator  to  the  thing 
demanded,  if  the  facts  are  admitted  or  clearly  proved,  mandamus  will  issue  to 
compel  action  according  to  law.1 

/.  Ministerial  Duties.  —  If  the  duty  involved  is  purely  ministerial  and 
not  judicial  or  discretionary,  and  if  the  duty  itself  is  imperative,  specific,  and 
defined,  mandamus  will  lie  not  only  to  compel  general  performance,  but  to 
compel  performance  in  a  particular  and  specific  manner.2     But  the  duty  must 


Where  officers  are  directed  by  law  to  draw 
orders  for  the  payment  of  certain  bills,  "  if 
they  approve  thereof,"  they  will  not  be  com- 
pelled to  draw  an  order,  by  mandamus,  though 
they  disapprove  for  bad  reasons.  Com.  v. 
County  Coin'rs,  5  Binn.  (Pa.)  536. 

1.  Facts  Admitted  Entitling  Relator  to  Relief  — 
United  States.  —  Butterworth  v.  U.  S.,  112  U. 
S.  50;  Marbury  v.  Madison,  1  Cranch.  (U.  S.) 
137,  1  Notes  on  U.  S.  Rep.  139. 

California.  —  Stockton,  etc.,  R.  Co.  v.  Stock- 
ton, 51  Cal.  328. 

Delaware.  —  State  v.  Wilmington,  3  Harr. 
(Dal.)  294. 

District  of  Columbia.  —  U.  S.  v.  Windom,  ig 
D.  C.  54;  U.  S.  v.  Douglass,  19  D.  C.  99. 

Illinois.  —  State  Board  of  Dental  Examiners 
v.  People,  123  III.  227. 

Indiana.  — State  v.  Porter,  134  Ind.  63. 

Missouri.  —  State  v.  Meier,  143  Mo.  446; 
State  zl.  Ruark,  34  Mo.  App.  325;  State  v. 
Higgins,  76  Mo.  App.  319.  See  also  State  v. 
McGrath,  92  Mo.  355. 

New  York.  —  People  v.  Tavlor,  (Suptn.  Ct. 
Gen.  T.)  1  Abb.  Pr.  N.  S.  (N.  Y.)  200,  30  How. 
Pr.  (N.  Y.)  78;  People  v.  Collis,  17  N.  Y.  App. 
Div.  448. 

Tennessee.  —  Morley  v.  Power,  5  Lea  (Tenn.) 
698;  Thompson  Gibbs,  97  Tenn.  494. 

Texas.  — Sansorri  v.  Mercer,  68  Tex.  488,  2 
Am.  St.  Rep.  505;  Dean  v.  Campbell,  (Tex. 
Civ.  App.  1900)  59  S.  W.  Rep.  294. 

2.  Ministerial  Duties  Enforced  by  Mandamus  — 
England.  —  Ferguson  v.  Kinnouli,  9  CI.  &  F. 
279;  Reg.  v.  Canterbury,  n  Q.  B.  483,  63  E. 
C.  L.  483,  I2jur.  862,  17' L.  J.  Q.  B.  252;  Ex  p. 
Bottom,  13  Jur.  680;  Reg.  v.  Wood  Dittoh 
Highway  Surveyors,  18  L.  J.  M.  C.  218;  Ret; 
v.  Joint  Stock  Cos.,  57  L.  J.  Q.  B.  433,  21  O, 
B  D.  131,  59  L.  T.  N.  S.  67,  36  W.  R.  695,  >  : 
J.  P.  710. 

Canada.  — Ex  p.  Richards,  13  N.  Bruns.  131. 

United  Stalest  —  Heine  v.  Levee  Com'rSi  i 
Woods  (U.  S.)  246;  Secretary  v.  McGarrahan, 
9  Wall.  (U.  S.)  29S;  U.  S.  v.  Kendall,  5  Cranch 
(C.  C.)i63;  Reeside  v.  Walker,  11  How.  ((J.  S.) 
272;  U.  S.  v.  Seaman,  17  How.  (U.  S.)  225;  U, 
S.  V.  Guthrie,  17  How.  (U.  S.)  284;  Kendall  v. 
U.  S.,  12  Pet.  (U.  S.)  524;  Decatur  v.  Pauld- 
ing, 14  Pet.  (U.  S.)  497;  Craig  v.  Leitensdorfer, 
123  U.  S.  189;  U.  S.  v.  Black,  128  U.  S.  40;  U. 
S.  v.  Raum,  135  U.  S.  200;  U.  S.  v.  Windom, 
137  U.  S.  636;  U.  S.  v.  Blaine,  139  U.  S.  306; 
Noble  v.  Union  River  Logging  R.  Co.,  147  U. 
S.  165;  U.  S.  v.  Lambnt,  155  U,  S.  303;  Rob- 
erts v.  U.  S  ,  176  U.  S.  221 ;  Kimberlin  v.  Com- 
mission to  Five  Civilized  Tribes,  (C.  C.  A.)  I04 
Fed.  Rep.  653. 

Alabama.  — Tennessee,  etc.,  R.  Co  v.  Moore, 
36  Ala.  371;  Ex  p.  Echols,  39  Ala.  6qS,  88  Am. 
Dec.  749;  Exp.  Garland,  42  Ala.  565;  State  v. 
Ely,  43  Ala.  568:  Nichols  v.  Comptroller,  4 
Stew.  &  P.  (Ala.)  154;  Crook  v.  Newberg,  (Ala. 


1900)  27  So.  Rep.  432;  Ex  p.  Candee,  48  Ala. 
386;  Ex  p.  Thompson,  52  Ala.  98;  Thompson 
v.  Holt,  52  Ala.  491;  Davidson  v.  Washburn, 
56  Ala.  596;  Ex  p.  Schmidt,  62  Ala.  252; 
Exp.  Shaudies,  66  Ala.  134;  State  v.  Stone,  69 
Ala.  206;  Hudmon  v.  Slaughter,  70  Ala.  546; 
Dunbar  v.  Frazer,  78  Ala.  538;  Ex  p  Walter, 
89  Ala.  237,  18  Am.  St.  Rep.  103;  Purifoy  v. 
Lamar,  112  Ala.  123;  Green  v.  Adams,  119  Ala. 
472. 

Arizona.  —  Matter  of  Woffenden,  1  Ariz.  237. 
Arkansas. —  Hempstead    v.    Underhill,  20 
Ark.  337;  Willeford  v.  State,  43  Ark.  62. 

California.  —  People  v.  Bell,  4  Cal.  177; 
Nougues  v.  Douglass,  7  Cal.  65;  California 
Northern  R.  Co.  v.  Butte  County,  18  Cai.  671; 
Tilden  v.  Sacramento  Coutity,  41  Cal.  76. 

Connecticut.  — Seymour  v.  Ely,  37  Conn.  105; 
American  Casualty  Ins.,  etc.,  Co.  v.  Fyler,  60 
Conn.  459,  25  Am.  St.  Rep.  337;  State  v.  Staub, 
61  Conn.  567;  Bassett  v.  Atwater,  65  Conn. 
355-. 

District  of  Columbia.  —  U.  S.  V.  Wyman,  2 
Mackey  (D.  C.)  368;  U.  S.  v.  Chandler,  2 
Mackey  (D.  C.)  527;  U.  S.  v.  Marble,  3  Mackev 
(D.  C.)  32;  U.  S.  v.  Forsvth,  5  Mackey  (D.  C.) 
483;  U.  S.  v.  Bayard,  5  Mackey  (D.  C.)42S; 
U.  S.  v.  Whitney,  5  Mackey  (D.  C.)  370;  U.  S. 
v.  Key,  3  MacArthur  (D.  C.)  328;  Roberts  v. 
U.  S.,  13  App.  Cas.  (D.  C.)  38;  U.  S.  v.  Wight, 
15  App.  Cas.  (D.  C.)  463;  U.  S.  v.  Windom,  T9 
D.  C.  54. 

Florida.  —  Towle  v.  State,  3  Fla.  202;  State 
v.  Gamble,  13  Fla.  9;  Stale  v.  Gibbs,  13  Fla. 
55,  7  Am.  Rep.  233;  State  v,  McLin,  16  Fla.  17; 
State  v.  Drew,  17  Fla.  67;  McConihe  v.  State, 
17  Fla.  238;  State  v.  Barnes,  25  Fla,  298,  23 
Am.  St.  Rep.  516;  State  v.  Crawford,  28  Fla. 
441. 

Georgia.  —  Scott  v.  Bedell,  108  Ga.  205; 
Marior  v.  McCall,  5  Ga.  522;  Bonner  v.  State, 
7  Ga.  473;  State  v.  Powers,  14  Ga.  388;  G res- 
ham  v.  Pyron,  17  Ga.  263;  Dickson  v.  Hill,  75 

Ga.  369. 

Illinois.  —  People  v.  Fletcher,  3  111.  482;  Illi- 
nois Cent.  R.  Co.  v.  Rucker,  14  111.  353;  Chi- 
cago, etc.,  R.  Co.  v.  Wilson,  17  111.  123;  Will 
County  v.  People,  110  111.  51';  Ohio,  etc.,  R. 
Co.  v.  People,  121  111.  483;  State  Board  of  Den- 
tal Examiners  v.  People,  123  111.  227,  20  111. 
App.  457;  People  v.  Van  Cleave,  183  111.  330; 
People  <>.  Purviance,  12  111.  App.  216. 

Indiana.  —  Holliday  v.  Henderson,  67  Ind. 
103;  Gray  v.  State,  72  Ind.  567;  State  v.  Dem- 
aree,  80  Ind.  519;  Madison  v.  Smith,  83  Ind. 
502;  Ingerman  v.  State,  128  Ind.  225;  Indian- 
apolis v.  State,  129  Ind.  14;  State  v.  Warren 
County,  136  Ind.  207. 

Iowa.  —  Ireland  v.  Hunnel,  90  Iowa  98;  U. 
S  v.  Dubuque  County,  I  Morr.  (Iowa)  31; 
Benjamin     District  Tp.,  50  Iowa  648. 

Kansas. — State  v.  RoDinson,  1  Kan.  188; 
Householder  v.  Morrill,  55  Kan.  3T0. 
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be  clearly  and  unmistakably  enjoined  by  law  so  that  its  performance  does  not 


Kentucky.  —  Houston  v.  Steele,  98  Ky.  596; 
Booker  v.  Stevenson,  8  Bush  (Ky.)  40;  Simp- 
son  v.  Land  Office,  Sneed  (Ky.)  216;  Page  v. 
Hardin,  8  B.  Mon.  (Ky.)  651;  Newport  v. 
Berry,  80  Ky.  354;  State  Board  of  Pharmacy 
v.  While,  84  Ky.  626;  Dickens  v.  Cave  Hill 
Cemetery  Co.,  93  Ky.  385. 

Louisiana. — State  v.  Police  Jury,  39  La. 
Ann.  759;  State  7'.  Monroe,  46  La.  Ann.  1276; 
State  v.  Bordelon,  6  La.  Ann.  68;  Hommerich 
v.  Hunter,  14  La.  Ann.  225;  State  v.  Mount, 
21  La.  Ann.  352;  State  v.  Warmoth,  23  La. 
Ann.  77;  Slater'.  Board  of  Liquidators,  27  La. 
Ann.  660;  Stale  v.  Johnson,  28  La.  Ann.  932; 
Slate  v.  Burke,  33  La.  Ann.  969;  State  v. 
Young,  38  La.  Ann.  923;  State  v.  Houston,  40 
La.  Ann.  393,  8  Am.  St.  Rep.  532;  Stale  v. 
Shakespeare,  41  La.  Ann.  156;  Siale  v.  Heard, 
47  La.  Ann.  1679;  Slate  v.  Judge,  48  La.  Ann. 
847- 

Maine.  —  Williams  v.  Lincoln  County,  35 
Me,  345;  Low  v.  Dunham,  Ci  Me.  566;  Mon- 
mouth v.  Leeds,  7O  Md.  28;  Furbish  v.  Kenne- 
bec County,  93  Me.  131. 

Maryland,  —  Thomas  v.  Owens,  4  Md.  189; 
Magruder  v.  S  wann,  25  Md.  173;  Eichelberger 
v.  Sifford,  27  Md.  320;  Brooke  v.  Widdicombe, 
39  Md.  386;  McKim  v.  Odom,  3  Bland  (Md.) 
407;  Groome  v.  Gwinn,  43  Md.  572;  Wailes  v. 
Smith,  76  Md.  469;  Brown  v.  Bragunier,  79 
Md.  2341  State  v.  Latrobe,  81  Md.  222;  Sudler 
t Lankford,  82  Md.  142;  Wells  v.  Munroe,  86 
Md.  443. 

Massachusetts.  —  Chase  v.  Blackstone  Canal 
Co.,  to  Pick.  (Mass.)  244;  Carpenter  v.  Bristol 
County,  21  Pick.  (Mass.)  259;  Richards  v.  Bris- 
tol County,  120  Mass.  401. 

Michigan.  —  People  v.  Adam,  3  Mich.  427; 
Park  Com'rs  v.  Detioit,  28  Mich.  228,  15  Am, 
Rep.  202;  Ayres  v.  State  Auditors,  42  Mich. 
422;  Coll  v.  Board  of  Canvassers,  83  Mich. 
367;  Baker  v.  Board  of  State  Canvassers,  111 
Mich.  378. 

Mississippi .  — Swann  v.  Buck,  40  Miss.  268; 
McCulloch  v.  Stone,  64  Miss.  378. 

Missouri.  —  State  v.  Lafayette  County  Ct.,  41 
Mo.  221;  State  v.  Callaway  County,  43  Mo. 
228;  Stale  v.  Garesche,  65  Mo.  480;  State  v. 
Williams,  95  Mo.  159;  State  v.  Oliver,  116  Mo. 
188;  State  v.  Meier,  143  Mo.  439;  Slate  v. 
Mason,  153  Mo.  23;  State  v.  Ryan,  2  Mo.  App. 
303;  Stale  v.  Garesche,  3  Mo.  App.  584;  Barnes 
v.  Gottschalk,  3  Mo.  App.  222;  State  v.  Hud- 
son, 13  Mo.  App.  61;  Bennett  v.  McCaffery,  28 
Mo.  App.  220;  State  v.  Heege,  40  Mo.  App. 
650,  State  v.  Staed,  64  Mo.  App.  28;  State  v. 
Stuckey,  78  Mo.  App.  533;  Stale  v.  Chase,  42 
Mo.  App.  343;  State  v.  Meier,  72  Mo.  App.  618, 
143  Mo.  439;  Dreyfus  v.  Lonergan,  73  Mo.  App. 
336;  Boone  County  v.  Todd,  3  Mo.  140. 

Montana.  —  Stale  v.  Smith,  23  Mont.  44; 
Chumasero  v.  Polls,  2  Mom.  242;  Slate  v. 
Rotwitt.  15  Mont.  29;  Montana  Ore-Purchasing 
Co.  v.  Lindsay,  (Mont.  1901)  63  Pac.  Rep.  715. 

Nebraska. — State  v.  Beall,  48  Neb.  817; 
State  v.  Kendall,  15  Neb.  262;  State  v.  Thayer, 
31  Neb.  82. 

Nevada.  —  State  v.  Curler,  4  Nev.  445 ;  Hum- 
boldt County  v.  Churchill  County,  6  Nev.  30; 
Slate  v.  Hobatt,  12  Nev.  408;  Mau  r.  Liddle, 
15  Nev.  271. 
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New  Jersey. — Corileyou  v.  Ten  Eyck,  22 
N.  J.  L.  47- 

New  York.  —  People  '/.  Whilestone,  71  Hun 
(N.  Y.)  188;  People  v.  Rosendale,  76  Hun  (N. 
Y.)  112;  In  re  Board  of  Canvassers,  (Supm.  Ct. 
Spec.  T.)  12  N.  Y.  Supp.  174;  People  v.  Taylor 
(Supm.  Ct.  Gen.  T.)  1  Abb.  Pr.  N.  S.  (N.  Y.)2oo, 
30  Ho  w.  Pr.  (N.  Y.)  78 ;  People  v.  Steele,  2  Barb. 
(N,  Y.)  397;  People  v.  McGuire,  (Supm.  Ct, 
Spec.T.)3i  Misc.  (N.Y.)324;  People?/,  Morton, 
156  N.  Y.  136,  24  N.  Y.  App.  Div.  563;  People 
v.  Olmstead,  (Supm.  Ct.  Spec.  T.)  25  Misc.  (N. 
Y.)  346;  People  v.  Manhattan  Stale  Hospital,  5 
N.  Y.  App.  Div.  249;  People  v.  Land  Office 
Com'rs,  90  Hun  (N.  Y.)  525;  People  v.  Palmer, 
(Supm.  Ct.  Spec.  T.)  14  Misc.  (N.  Y.)  41;  Mat- 
ter of  Coogan,  (Supm.  Ct.  Spec.  T.)  27  Misc. 
(N.  Y.)  563;  People  v.  Guggenheimer,  (Supm. 
Ci.  Spec.  T.)  28  Misc.  (N.  Y.)  735;  Hull  v. 
Oneida  County,  19  Johns.  (N.  Y.)  259,  10  Am. 
Dec.  223;  People  v.  Superior  Ct.,  5  Wend.  (N. 
Y.)  114;  Bright  v.  Chenango  County,  18  Johns. 
(N.  Y.)  242;  Ex  p.  Bailey,  2  Cow.  (N.  Y.)  479; 
People  v.  Superior  Ct.,  10  Wend.  (N.  Y.)  285; 
People  v.  New  York  C.  PL,  18  Wend.  (N.YO534. 

North  Carolina.  —  Brown  v.  Turner,  70  N. 
Car.  93. 

Ohio.  —  Matter  of  Turner,  5  Ohio  542;  State 
v.  Chase,  5  Ohio  St.  528;  State  v.  Jones,  17 
Ohio  St.  148;  Burnet  v.  Portage  County,  12 
Ohio  54;  State  v.  Harris,  17  Ohio  St.  608;  State 
v.  Board  of  Education,  10  Ohio  Cir.  Dec.  678, 
19  Ohio  Cir.  Ct.  574;  Noble  County  v.  Hunt, 
33  Ohio  St.  169;  State  v.  Moore,  42  Ohio  St. 
TQ3;  Hagerly  v.  State,  7  Ohio  Cir.  Dec.  88; 
Johnson  v.  KeJly,  Wright  (Ohio)  353. 

Pennsylvania.  —  Com.  v.  George,  148  Pa.  St. 
463;  Com.  Cochran,  1  S.  &  R.  (Pa.}  473; 
Tatham  v.  Philadelphia,  2  Phila.  (Pr.)  246,  14 
Leg.  Int.  (Pa.)  85,  5  Am.  L.  Reg.  378,  Com.  v. 
Thompson,  2  Leg.  Chron.  (Pa.)  394;  Com.  v. 
Ayre,  8  Kuip  (Pa.)  243;  Donaldson  v.  York 
County  School  Superintendent,  8  Pa.  Dist. 
185;  Corn.  v.  Griest,  2  Dauphin  Co.  Rep. 
(Pa.)  247.  32  Pa.  Co.  Ct.  482,  8  Pa.  Dist.  468; 
Hyde  Park,  6  L.  T.  N.  S.  (Pa.)  29;  Com.  ». 
Bunn,  71  Pa.  St.  405. 

Rhode  Island.  —  State  v.  South  Kingstown,  18 
R.  I.  258. 

South  Carolina. — State  v.  McMillan,  52  S. 
Car.  60;  Ex  p.  Mackey,  15  S.  Car.  336;  State 
v.  Edgefield  County,  18  S.  Car.  598;  Slate  v. 
Whitesides,  30  S.  Car.  579;  Ex  p.  Elliott,  33  S. 
Car.  602;  Slate  v.  Black,  34  S.  Car.  194;  State 
v.  Cromer.  35  S.  Car.  213;  State  v.  Covington, 
35  S.  Car.  245;  State  v.  Boyd,  35  S.  Car.  233; 
State  v.  Bates,  38  S.  Car.  326. 

Tennessee.  —  Morlev  v.  Power,  5  Lea  (Tenn.) 
698. 

Texas.  —  Cruse  v.  McQueen,  (Tex.  Civ.  App. 
1894)  25  S.  W.  Rep.  711;  De  Poyster  v.  Baker, 
89  Tex.  155;  Dean  v.  Campbell,  (Tex.  Civ. 
App.  1900)  59  S.  W.  Rep.  294;  Arberty  v. 
Beavers,  6  Tex.  457,  55  Am.  Dec.  791;  General 
Land  OSce  Com'r  v.  Smith,  5  Tex.  471 ;  Durrett 
v.  Crosby,  28  Tex.  687;  Johnson  v  Campbell, 
39  Tex.  83;  Bledsoe  v.  International  R.  Co.,  40 
Tex.  537;  Kuechler  v.  Wright,  40  Tex.  600; 
Ewing  v.  Cohen,  63  Tex.  482;  Teat  v.  Mc- 
Gaughey,  85  Tex.  478;  Porier  v.  Klahn,  1  Tex. 
App.  Civ.  Cas.,  £  52S. 
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involve  the  exercise  of  any  judgment  or  discretion.1 

g.  Private  Rights.  —  It  has  many  times  been  held  that  mandamus  is 
not  an  appropriate  remedy  for  the  enforcement  of  private  rights  or  the  pre- 
vention or  redress  of  private  wrongs,  but  a  remedy  for  the  enforcement  of 
public  duties  enjoined  by  law,  and  which,  in  theory  at  least,  the  public  have 
a  right  to  demand  to  be  performed,  and  an  interest  therein.  The  enforcement 
of  the  writ  may  incidentally,  and  as  a  result,  affect  private  rights,  but  this  is  not 
the  prime  object  of  the  writ.2  Thus  mandamus  lies  only  in  the  case  of  public 
persons  or  officers,3  including  corporations,  which  in  theory  at  least  owe 
duties  to  the  state  and  are  subject  to  its  visitorial  power.4  So  mandamus  will 
not  lie  to  enforce  rights  and  duties  resting  solely  on  private  contracts.5  But 
the  degree  of  importance  to  the  public  interest  is  not  scrupulously  weighed,6 
an:J  some  modern  cases  have  gone  so  far  as  to  hold  that  the  writ  may  issue  to 
enforce  or  protect  a  private  right  unconnected  with  the  public  interest.7  It 
should  be  noted,  however,  that  a  mandamus  to  a  public  officer  to  compel  him 
to  perform  a  duty  incident  to  his  office  is  a  case  of  the  enforcement  of  a  public 
and  not  a  private  duty,  although  in  the  particular  case  only  a  private  indi- 
vidual is  directly  affected  by  the  performance  of  the  act  in  question.8  Such 
cases  are  sometimes  incorrectly  spoken  of  as  involving  merely  private  rights.9 

h.  Contract  Rights.  — The  use  of  mandamus  is  limited  to  the  eniorce- 


Utah.  —  Thoreson  v.  State  Board  of  Exam- 
iners, 19  Utah  18. 

Virginia.  —  Dawson  v.  Thruston,  2  Hen.  & 
M.  (Va.)  132;  Delaney  v.  Goddin,  12  Gratt. 
(Va.)  266;  Robinson  w.  Rogers,  24  Gratt.  (Va.) 
3t9;  Wise  v.  Bigger,  79  Va.  269;  Wilder  v. 
Kelley,  88  Va.  274;  Broaddus  v.  Essex  County, 
(Va.  1901)  38  S.  E.  Rep.  178;  Thurston  v. 
Hudgins,  93  Va.  780. 

Washington.  —  State  v.  Jenkins,  20  Wash.  78. 

West  Virginia.  —  Doolittle  v.  Cabell  County, 
28  W.  Va.'  158;  State  v.  Herrald,  36  W.  Va. 
721;  Summers  County  v.  Monroe  County,  43 
W.  Va.  207;  Hebb  v.  Cay  ton,  45  W.  Va.  578. 

Wisconsin.  —  State  v.  Born,  97  Wis.  542. 

See  also  cases  ciled  supra,  this  section. 
Judicial  and  Discretionary  Duties. 

1.  Duty  Must  Be  Clearly  Enjoined  by  Law.  — 
School  Dist.  No.  1  v.  Wickersham,  34  Mo.  App. 
337;  Callaghan  v.  Salliway,  5  Tex.  Civ.  App. 
239;  Campbell  v.  Blanchard,  2  Tex.  Unrep. 
Cas.  321.  See  also  supra,  this  section,  Clear 
Legal  Rights  and  Duties. 

Ministerial  and  Judicial  or  Discretionary  Acts 
Distinguished  —  See  the  definitions  Judicial, 
vol.  17,  p.  886;  Ministerial. 

Illustrations  of  Ministerial  and  Judicial  or  Dis- 
cretionary Acts.  —  See  infra,  this  title.  Acts  and 
Proceedings  of  Public  Officers  and  Boards;  Acts 
and  Proceedings  of  Courts  and  Judicial  Officers; 
Acts  and  Proceedings  of  Legislative  Bodies  and 
Officers;  Against  Private  Corporations,  Their 
Officers  and  Agents,  and  Individuals. 

2.  Private  Rights  Not  Enforced  by  Mandamus  — 
England.  —  Anonymous,  2  Chit.  253,  18  E.  C. 
L.  325;  Rex  v.  London  Assur.  Co.,  5  B.  &  Aid. 
qoi,  7  E.  C.  L.  295;  Rex  v.  Bank  of  England. 
2  B.  &  Aid.  620;  Rex  v.  Stafford,  3  T.  R.  646; 
R;k  v.  Clear,  4  B.  &  C.  got,  10  E.  C.  L.  466. 

United  States. — Gunton  v.  Ingle,  4  Cranch 
(C  C.)43S. 

Connecticut .  —  American  Asylum  v.  Phoenix 
Bank,  4  Conn.  178,  10  Am.  Dec.  112. 

Illinois.  —  Haines  v.  People,  19  111.  App.  354. 

Indiana.  —  Hamilton  v.  State,  3  Ind.  452; 
State  v.  Tippecanoe  County,  45  Ind.  501. 
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Iowa.  — Chance  v.  Temple,  I  Iowa  179. 

Massachusetts.  —  American  Railway  Frog  Co. 
v.  Haven,  lot  Mass.  398,  3  Am.  Rep.  377. 

Montana.  —  Chumasero  v.  Potts,  2  Mcnt. 
268. 

Nebraska.  —  State  v.  Holcomb,  46  Neb.  612. 

3.  Public  Persons  or  Officers.  —  See  infra.  III. 
3.  e.  Unofficial  Persons. 

4.  Corporations.  —  State  v.  Georgia  Medical 
Soc,  3S  Ga.  628,  95  Am.  Dec.  408.  See  infra, 
this  title.  Against  Private  Corporations,  Their 
Officers  and  Agents,  and  Individuals. 

5.  Sec  infra,  this  section.  Contract  Rights. 

6.  Degree  of  Importance  to  Public  Interest.  — 
Bassett  v.  Atwater,  65  Conn.  360;  Stale  v.  Tip- 
pecanoe County,  45  Ind.  501;  Chumasero  v. 
Potts,  2  Mont.  267. 

7.  Writ  May  Issue  in  Case  of  Private  Eight.  — 
People  v.  Macomb  County,  3  Mich.  475;  State 
v.  Lewis,  76  Mo.  380.  See  also  Runkel  v. 
Winemiller,  4  Har.  &  M.  (Md.)  429,  I  Am. 
Dec.  411;  Brosius  v.  Reuter,  1  Har.  &  J.  (Md.) 
551,  2  Am.  Dec.  534;  Rex  v.  Blooer,  "2  Burr. 
1043;  Rex  v-  Baker,  3  Burr.  1265. 

The  Use  of  the  Writ  Has  Been  Extended  to  cases 
which  involve  more  or  less  directly  private 
rights,  bur  even  in  such  cases  at  common  law 
there  was  no  judicial  determination  of  the  right 
in  the  proceeding  in  mandamus.  McBride  r. 
Grand  Rapids,  32  Mich.  360,  citing  Lavton  EC, 
State,  28  N.  J.  L  575. 

The  Performance  of  a  Ministerial  Duty  Pre- 
scribed by  a  Public  Statute  may  he  enforced  by- 
mandamus,  even  when  its  nonperformance 
operates  only  as  a  private  wrong.  Bassett  v. 
Atwaler,  65  Conn.  355. 

8.  Mandamus  Against  Public  Officers  Involves 
Public  Duties.  —  Hamilton  v.  State,  3  Ind.  452. 
The  great  majority  of  mandamus  cases  are 
now  of  this  character.  See  infra,  this  title, 
Acts  and  Proceedings  of  Public  Officers  and 
Boa  rds. 

9.  See,  for  example,  Stoddard  v.  Benton,  6 
Colo.  508;  Bassett  v.  Atwater,  65  Conn.  355; 
People  v.  Macomb  County.  3  Mich.  475; 
Haskins  v.  Scott  County,  51  Miss.  406. 
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ment  of  rights  and  duties  imposed  by  law,  and  if  the  right  or  duty  rests  wholly 
upon  contract  the  writ  will  not  issue.1  But  a  contract  may  create  a  relation 
upon  which  the  law  will  impose  rights  and  duties  enforceable  by  mandamus.2 
Thus  a  contractor  for  public  works  may  maintain  mandamus  to  compel  the 
proper  application  of  funds  raised  for  the  specific  purpose  of  paying  for  such 
works.3  Rights  under  a  contract  made  with  public  officers  under  statutory 
authority  may  be  enforced  by  mandamus,4  unless,  of  course,  an  adequate 
remedy  may  be  had  by  ordinary  action.5 

i.  Undoing  Acts  Already  Performed.  —  Mandamus  will  not  lie  to 
undo  what  has  already  been  done.6 

j.  Restraining  Action.  —  Mandamus  is  a  writ  to  compel  and  not  to 
restrain  action.7 


1.  Contract  Duties  Not  Enforced  by  Mandamus 

—  Canada.  —  Commercial  Bank  v.  London  Gas 
Co.,  20  U.  C.  Q.  B.  233;  Reg.  v.  Sears,  11  N. 
Bruns.  68;  Robillard  <■'.  Les  Cure,  8  Rev.  Leg. 
63;  Page  v.  Longueuil,  3  Rev.  Jur.  366;  Kings- 
ton v.  Kingston,  etc.,  Electric  R.  Co.,  25  Ont. 
Ap d.  462;  Benson  v.  Paull,  6  El.  &  Bl.  273,  88 
E.  C.  L.  273. 

California. —  Barber  v.  Mulford,  117  Cal.  356. 

Colorado. — Fanners'  Highline  Canal,  etc., 
Co.  v.  People,  8  Colo.  App.  246;  Bright  v. 
Farmers'  Highline  Canal,  etc.,  Co.,  3  Colo. 
App.  170. 

Connecticut.  —  Parrott  v.  Bridgeport,  44 
Conn.  182,  26  Am.  Rep.  439;  Tobey  v.  Hakes, 
54  Conn.  274,  1  Am.  St.  Rep.  114;  Bassett  v. 
Atwater,  65  Conn.  360. 

Florida.  —  Florida  Cent.,  etc.,  R.  Co.  v.  Stale, 
31  Fla.  482,  34  Am.  St.  Rep.  30. 

Illinois.  —  People  v.  Dulaney,  96  111.  503; 
People  v.  Chicago  West  Division  R.  Co.,  18  111. 
App.  125;  Haines  v.  People,  1-3  111.  App.  354. 

Indiana.  —  Harrison  School  Tp.  v.  McGregor, 
96  Ind.  1S5;  Indiana,  etc.,  R.  Co.  v.  Rinehart, 
14  Ind.  App.  58S;  State  v.  Salem  Church,  114 
Ind.  389;  Ingerman  v.  State,  128  Ind.  225. 

A'ansas.  —  State  v.  Republican  River  Bridge 
Co.,  20  Kan  404. 

Louisiana.  —  State  v.  New  Orleans,  etc.,  R. 
Co.,  37  La  Ann.  589.  See  State  v.  New- 
Orleans,  etc.,  R.  Co.,  42  La.  Ann.  138. 

Maine.  —  Dane  v.  Derby,  54  Me.  95,  89  Am. 
Dec.  722. 

Michigan.  —  Board  of  Education  v.  Runnels, 
57  Mich.  46. 

Missouri.  —  State  v.  Howard  County,  39  Mo. 
375- 

Mew  York.  —  People  v.  Palmer,  (Supm.  Ct. 
Spec.  T.)  14  Misc.  (N.  Y.)  41.  See  also  Matter 
of  Finnigan,  91  Hun  (N.  Y.)  176. 

Ohio.  —  State  v.  Zanesville,  etc.,  Turnpike 
Road  Co.,  16  Ohio  St.  308. 

Pennsylvania.  —  Com.  v.  Gas  Co.,  2  Kulp 
(Pa.)  499. 

South  Carolina.  — Commissioners  of  Poor  v. 
Lynah,  2  McCord  L.  (S.  Car.)  170. 

Vermont.  —  Woodstock  v.  Gallup,  28  Vt.  587; 
Bailey  v.  Oviatt,  46  Vt.  627. 

Washington.  —  Morris  v.  Williams,  (Wash. 
1900)  63  Pac.  Rep.  236. 

(Vest  Virginia.  —  Miller  v.  State  Board  of 
Agriculture,  46  W.  Va.  192. 

2.  Writ  May  Issue  to  Enforce  Duties  Imposed  on 
Contract  Relations.  —  People  v.  Farmers'  High- 
line  Canal,  etc.,  Co.,  25  Colo.  202;  Ingerman 
v.  State,  128  Ind.  225;  State  v.  New  Orleans, 
etc.,  R.  Co.,  37  La.  Ann.  589;  State  v.  Bell,  49 


La.  Ann.  676;  Richmond  R.,  etc.,  Co.  v. 
Brown,  97  Va.  26. 

3.  Payment  of  Public  Contractors.  —  h.gjrman 
v.  State,  128  Ind.  226.  See  also  B.azoria 
County  v.  Youngstown  Bridge  Co.,  80  l  td. 
Rep.  to,  52  U.  S.  App.  6. 

4.  Contracts  with  Public  Officers  —  Canada.  — 
Reg.  v.  Justices,  6  N.  Bruns.  273;  Quaintance 
v.  Howard,  Tp.  iS  Ont.  95. 

Alabama.  —  Comers.  Bankhead,  70  Ala.  136. 
Colorado.  — Colorado  Fuel,  etc.,  Co.  v.  State 
Board  of  Land  Ccm'rs,  14  Colo.  App.  84. 

Connecticut.  —  New  Haven,  etc.,  R.  Co.  v. 
Chatham,  42  Conn.  480. 

Florida.  —  State  v.  Internal  Imp.  Fund,  20 
Fla.  402. 

Kansas.  —  Smalley  v.  Yates,  36  Kan.  519. 
Michigan.  —  But  see  Board  of  Education  v. 
Runnels,  57  Mich.  46. 

South  Carolina.  —  State  v.  Whitesides,  30  S. 
Car.  579. 

But  see  Lynah  v.  Commissioners  of  Poor,  2 
McCord  L.  (S.  Car.)  170;  People  v.  Palmer, 
(Supm.  Ct.  Spec.  T.)  14  Misc.  (N.  Y.)  41.  See 
also  infra,  IV.  7.  Auditing  and  Fiscal  Officers. 

6.  Remedy  by  Action  on  Public  Contracts.  — 
Reg.  v.  Sears,  11  N.  Bruns.  68;  Portman  v. 
State  Board  of  Fish  Com'rs,  50  Mich.  258; 
Matter  of  Finnigan,  91  Hun  (N.  Y.)  176. 

6.  Writ  Does  Not  Lie  to  Undo  What  Has  Been 
Done  —  Illinois.  —  Hayes  v.  Morgan,  81  111. 
App.  665. 

Louisiana.  —  Bryant  v.  Rightor,  36  La.  Ann. 
112. 

Michigan.  —  People  v.  Judge,  1  Mich.  359. 
New  York.  —  People  v.  Thompson,  32  Hun 
(N.  Y.)  93;  People  v.  Reardon,  49  Hun  (N.  Y.) 
425;  People  v.  Greene  County,  (Supm.  Ct. 
Spec.  T.)  J4  Abb.  N.  Cas.  (N.  Y.)  29,  sub  nom. 
Deane  v.  Greene  County,  (Supm.  Ct.  Spec.  T.) 
66  How.  Pr.  (N.  Y.)46i;  People  v.  Fitzgerald, 
(Supm.  Ct.  Spec.  T.)  54  How.  Pr.  (N.  Y.)  1. 

Ohio.  —  State  v.  Ehrman,  10  Ohio  Dec.  (Re- 
print) 36,  18  Cine.  L.  Bui.  173. 

Rhode  Island.  —  Sweet  v.  Conley,  20  R.  I.  381. 
Tennessee.  —  White's  Creek  Turnpike  Co.  v. 
Marshall,  2  Baxt.  (Tenn.)  122. 

Utah.  —  Maxwell  v.  Burton,  2  Utah  595. 
Contra,  —  It  seems  that  mandamus  will  lie  to 
compel  officers  to  conform  to  the  requiremeras 
of  a  statute,  although  they  have  already  acted, 
but  erroneously,  through  misunderstanding 
the  requirements.  State  v.  Mitchell,  31  Ohio 
St.  592. 

7.  Writ  Not  Proper  to  Restrain  Action.  —  Legg 

v.  Annapolis,  42  Md.  20^;  People  v.  McDonald, 
(Supm.  Ct.  Spec.  T.)  5s  N.  Y.  Supp.  898; 
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3.  Persons  Subject  to  Writ  —  a.  Statement  of  Rule.  —  The  propriety  of 
issuing  a  writ  of  mandamus  is  determined  not  by  the  office  of  the  person  to 
whom  it  is  directed,  but  by  the  nature  of  the  thing  to  be  done.1  The  general 
nature  of  the  acts  which  may  be  compelled  by  mandamus  has  already  been 
considered.3  Specific  illustrations  are  enumerated  in  succeeding  sections  of 
this  article.3 

b.  Executive  Officers.  — -There  is  irreconcilable  conflict  in  the  cases  as 
to  whether  in  any  case  a  mandamus  may  be  directed  to  the  executive  officers 
of  government  such  as  the  President  of  the  United  States,  the  governor  of  a 
state,  or  the  heads  of  executive  departments.  One  line  of  cases  holds  that  man- 
damus will  not  lie  in  any  case,  because  it  would  constitute  an  encroachment 
by  the  judiciary  upon  the  executive  department  of  government,  which  under 
the  constitution  is  of  equal  dignity.  The  other  line  of  cases  takes  the  view 
that  no  officer  is  above  the  law,  and  that,  subject  to  the  usual  limitations  as  to 
the  nature  of  the  act  sought  to  be  compelled,  mandamus  will  lie  to  any  officer 
to  compel  the  performance  of  clear  legal  and  mandatory  duties.  This  ques- 
tion has  been  elsewhere  considered  in  this  work.* 

c.  Judicial  Officers.  —  Mandamus  will  lie  to  compel  judicial  officers  to 
act  and  exercise  their  judgment  and  discretion,  or  to  perform  mere  ministerial 
duties  imposed  upon  them  by  law.5 

d.  Legislative  Officers.  —  Mandamus  will  lie  to  compel  officers  and 
boards  whose  principal  duties  are  legislative  to  perform  ministerial  and  man- 
datory duties  imposed  upon  them  by  law,6  though,  of  course,  their  legislative 
discretion  cannot  be  controlled,7 

e.  Unofficial  Persons.  —  It  is  a  general  rule  that  mandamus  will  not  lie 
against  one  who  does  not  occupy  an  official  or  ^.v^Z-official  position, s  though 


School  Directors  v.  Anderson,  45  Pa.  St.  388. 
See  also  supra,  II.  8.  a.  Mandamus  Compared 
luith  Other  Remedies  —  Injunction. 

1.  Nature  of  Act  Not  of  Office  Controlling  — 
United  States.  —  Marbury  v.  Madison,  I  Cranch 
(U.  S.)  137;  U.  S.  v.  Kendall,  5  Cranch  (C.  C.) 
164,  26  Fed,  Cas  No,  15,517. 

Alabama.  —  Nichols  v.  Comptroller,  4  Stew. 
&  P.  (Ala.)  154;  Tennessee,  etc.,  R.  Co.  v. 
Moore,  36  Ala.  371';  Stale  v.  Ely,  43  Ala.  568; 
Ex  p.  Candee,  48  Ala,  3S6;  Thompson  v.  Holt, 
5?  Ala.  500. 

Connecticut.  — State  v.  Staub,  61  Conn.  567; 
Seymour  v.  Ely,  37  Conn.  105. 

Kentucky.  —  Anderson  County  Ct.  v.  Stone, 
18  B.  Mon.  (Ky.)  8+8. 

Missouri. —  Dreyfus  v.  Lonergan,  73  Mo. 
App.  336;  State  v.  Meier,  72  Mo.  App.  618. 

Montana. — Chumasero  v.  Polts,  2  Mont.  242. 

Texas.  — Houston,  etc.,  R.  Co.  v.  Kuechler, 
36  Tex.  399;  Kuechler  v.  Wright,  40  Tex.  6t8. 

But  see  Lowe  v.  Phelps,  14  Bush  (Ky.)  645; 
Cook  v.  College  of  Physicians,  etc.,  9  Bush 
(Ky.)  544. 

2.  See  supra,  this  section,  Nature  of  Acts 
Compelled  by  Mandamus. 

3.  See  infra,  this  title.  Acts  and  Proceedings 
of  Public  Officers  and  Boards;  Acts  and  Pro- 
ceedings of  Courts  and  Judicial  Officers;  Acts 
and  Proceedings  of  Legislative  Officers;  Against 
Private  Corporations,  Their  Officers  and  Agents, 
and  Individuals , 

4.  Mandamus  to  Executive  Officers  of  Govern- 
ment. —  See  the  title  Cons  11  putional-Law,  vol. 
6,  p.  1013. 

5.  Mandamus  to  Judicial  Officers.  —  See  supra, 
this  section,  2.  e.  Judicial  and  Discretionary 
Ditties,  and  infra,  this  title,  Acts  and  Pro 
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ceedings  of  Courts  and  Judicial  Officers.  See 
also  Ferguson  v.  Kinnoull,  9  CI.  &  F.  279; 
Smith  v.  Tallapoosa  County,  2  Woods  (U.  S.) 
596,  22  Fed.  Cas.  No.  13,114;  Ex  p.  Harris,  52 
Ala.  87,  23  Am.  Rep.  559:  Thompson  v.  Holt, 
52  Ala.  491;  Manor  v.  McCall,  5  Ga.  522;  Ben- 
nett v.  McCaffery,  28  Mo.  App.  220;  Cortleyou 
v.  Ten  Eyck,  22  N.  J.  L.  47;  People  v.  01m- 
stead,  (Supm.  Ct.  Spec.  T.)  25  Misc.  (N.  Y.) 
346;  People  v.  Taylor,  (Supm.  Ct.  Gen.  T.) 
I  Abb.  Pr.  N.  S.  (N.  Y.)  200,  -,o  How.  Pr. 
(N.  Y.)  78;  Kuechler  v.  Wrighl,  40  Tex.  618. 

6.  Mandamus  to  Legislative  Officers.  —  See  in- 
fra, this  title,  Acts  and  Proceedings  of  Legislative 
Bodies  and  Officers.  See  also  Park  Coin'rs  v. 
Detroit.  28  Mich.  22S,  15  Am.  Rep.  202. 

7.  Legislative  Discretion  Not  Controlled.  —  See 
supra,  this  section,  2.  c .  Judicial  and  Discretion- 
ary Duties.  See  also  the  title  Constitutional 
Law,  vol.  6,  p.  1052. 

8.  Writ  Limited  to  Official  Persons  —  England. 
—  Gravelle  v.  Marcotte,  9  L.  C.  Jur.  94,  15  L. 
C.  Rep.  244. 

Connecticut.  ■ —  Pond  v  Parrott,  42  Conn.  15. 

Georgia.  — State  v.  Powers,  14  Ga.  3S8;  State 
v,  Georgia  Medical  Soc,  3S  Ga.  628,  95  Am. 
Dec.  408. 

Illinois.  —  Haines  v.  People,  19  111.  App.  354. 

Indiana. — State  v.  Tippecanoe  County,  45 
Ind.  501. 

Kansas.  —  State  v. 
Hussey  y.  Hamilton, 

Louisiana.  —  State 
816. 

Missouri.  —  State  v.  Wofford,  126  Mo.  435. 

ATew  York.  —  Camp  v.  Lumbermen's  Bank, 
4  Hill  (N.  Y.)  39;  People  v.  Nash,  47  Hun  (N. 
Y.)  543, 
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MANDAMUS, 


Issuance  of  Writ. 


a  few  cases  may  be  found  where  the  writ  has  issued  against  private  persons  for 
the  enforcement  of  purely  private  rights.1  So  mandamus  will  not  lie  to 
compel  a  public  officer  to  perform  any  but  official  acts  and  duties,  since  as 
to  all  other  acts  he  is  not  to  be  regarded  as  a  public  officer.2 

/.  De  Facto  Officers.  —  Mandamus  lies  to  compel  a  de  facto  officer  to 
perform  a  duty  pertaining  to  the  office  of  which  he  is  the  incumbent.3 

g.  Corporations.  —  A  private  corporation  is  not  a  private  individual 
within  the  meaning  of  the  rule  that  mandamus  will  not  lie  against  private 
individuals.4 

4.  Other  Adequate  Remedy  —  a.  In  General.  —  It  is  a  fundamental  rule 
recogiized  or  asserted  in  all  cases,  that  mandamus  will  not  lie  where  there  is 
another  adequate  and  specific  remedy  available  to  the  relator.5  But  the  con- 
verse of  this  rule  is  not  universally  true,  and  although  the  absence  of  any  other 
adequate  remedy  is  a  powerful  factor  in  determining  that  mandamus  will  lie, 
as  it  was  to  meet  just  such  a  case  and  prevent  a  failure  of  justice  that  the  writ 
was  originally  devised,  yet  mandamus  will  not  lie  in  every  case  where  there  is 
no  other  remedy.0  The  proposition  that  neither  party  can  in  mandamus  set 
up  any  claim  or  defense  for  which  he  has  another  plain  and  adequate  remedy 
does  not  apply  with  the  same  force  to  the  defendant  as  it  does  to  the  plaintiff.7 

b.  Sufficiency  of  Remedy  to  Oust  Jurisdiction  in  Mandamus  — 
(i)  In  General.  —  Mandamus  will  lie  although  there  is  another  remedy,  where 
su  ih  remedy  is  not  adequate.8    Another  remedy,  to  defeat  mandamus,  must 


Rhode  Island,  —  Nye  v.  Rose,  17  R.  I.  733. 
South  Carolina.  —  State  v.  Hayne,  8  S.  Car. 
3°7- 

Vermont.  —  Bailey  v.  Oviatt,  46  Vt.  627. 
West  Virginia.  —  Heath  v.  Johnson,  36  W. 
Va.  782. 

Wisconsin. — State  v.  Larrabee,  3  Wis.  783. 

1.  Mandamus  Against  Private  Persons.  —  Rex 
v.  Blooer,  2  Burr.  1043;  Rex  v.  Baker,  3  Burr. 
1265;  Kennedy  v.  Board  of  Education,  82  Cal. 
4S3;  Runkd  v.  Winemiller,  4  Har.  cS:  M.  (Md.) 
429,  1  Am.  Die.  411;  Brosius  v.  Reuter,  1  Har. 
&  J.  (Md.)  551,  2  Am.  Dec.  534;  State  v.  Mc- 
Cullough,  3  Neir.  202.  See  generally  infra, 
this  title,  Against  Private  Corporations,  Their 
Officers  and  Agents,  and  Individuals. 

2.  Only  Official  Acts  Compelled,  —  Napa  v. 
Rainey,  59  Cal.  275;  Slate  v.  Powers,  14  Ga. 
388;  Austin  v.  Curtis,  41  Mich.  723. 

3.  De  Facto  Officers.  —  Kelly  v.  Wimber'.y,  61 
Miss.  548;  People  v.  Schiellein,  95  N.  Y.  124; 
State  v.  McEntyre,  3  Ired.  L.  (25  ti.  Car.)  I7r; 
Runion  v.  Laiimer,  6  S.  Car.  126. 

4.  Private  Corporations.  —  State  -'.  Georgia 
Msdical  Soc,  38  Ga.  628,  95  Am.  Dec.  408. 
See  also  infra,  this  title,  Against  Private  Cor- 
porations, Their  Officers  and  Agents,  and  Indi- 
viduals. 

5.  See  the  cases  throughout  this  article  gen- 
erally. 

Under  the  Illinois  Statute  the  remedy  by  man- 
damus is  not  affecied  by  the  existence  of  an- 
other legal  remedy.  Brokaw  v.  Highway 
Com'rs,  130  111.  482;  People  v.  Crotty,  93  111. 
180;  Ohio,  etc.,  R.  Co.  v.  People.  121  111.  483. 

6.  Absence  of  Other  Remedy  Not  Conclusive  that 
Writ  Will  Lie.  —  Leigh  v.  State,  69  Ala.  261; 
People  v.  Garnett,  130  111.  340;  St.  Louis,  etc., 
R.  Co.  v.  Shinn,  fir)  Kan.  m;  People  v.  Mar- 
tin, 62  Barb.  (N.  Y.)  575;  People  v.  Dowling, 
(Supm.  Ct.  Spec.  T.)  37  How.  Pr.  (N.  Y.)  394, 
55  Barb.  (N.  Y.)  197;  Ex  p.  Ostrander,  1  Den. 
(N.  Y.)  679;  Grigsby  v.  Bowles,  79  Tex.  138. 

Contra.  —  A  mandamus  is  always  granted 
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when  there  is  no  other  specific  legal  remedy. 
Rex  v.  Windham,  1  Cowp.  378.  And  see  gen- 
erally supra,  this  section,  2.  b.  Clear  Legal 
Rights  and  Duties. 

7.  Rule  as  Applied  to  Defendants.  —  State  v. 
Marsiou,  6  Kan.  524. 

8.  Mandamus  Lies  Where  Other  Remedy  Is  In- 
adequate—  England.  ■ —  Hamilton,  etc.,  R.  Co. 
v.  Halton  County,  39  U.  C.  Q.  B.  93. 

United  States.  —  Gaines  v.  Rugg,  148  U.  S. 
22S;  Norlh  Alabama  Development  Co.  v. 
Orman,  71  Fed.  Rep.  764,  30  U.  S.  App.  646. 

California .  —  Raisch  v.  Board  of  Education, 
81  Cal.  542. 

Indiana.  —  State  v.  Real  Estate  Bldg.,  etc., 
Assoc.,  151  Ind.  502. 

loiva.  —  Prescott  v.  Gonser,  34  Iowa  175. 

Kentucky. — Elliott  County  v.  Kitchen,  14 
Bush  (Ky.)  289. 

Louisiana.  —  Cumberland  Telephone,  etc., 
Co.  v.  Morgan's  Louisiana,  etc.,  R.  Co.,  51  La. 
Ann.  2q. 

Michigan.  —  La  Grange  Tp.  v.  State  Treas- 
urer, 24  Mich.  468. 

Missouri.  —  State  v.  Renick,  157  Mo.  292. 

Nevada.  —  State  v.  Wright,  10  Nev.  167. 

New  York.  —  People  v.  Musical  Mul.  Pro- 
tective Union,  47  Hun  (N.  Y.)  273,  118  N.  Y. 
101;  People  v.  Roberts,  45  N.  Y.  App.  Div. 
145-  7 

Ohio.  —  State  v.  Cleveland,  10  Ohio  Dec.  (Re- 
print) 571,  22  Cine.  L.  Bui. 113. 

Oregon.  —  McLeod  v.  Scott,  21  Oregon  94; 
Coos  Bay  R.  Co.  v.  Wieder,  26  Oregon  453. 

Texas.  —  Bradley  v.  McCrabb,  Dall.  (Tex.) 
504;  Terrell  v.  Greene,  SS  Tex.  539. 

Virginia. — Richmond  R.,  etc.,  Co.  v.  Brown, 
97  Va.  26. 

Wisconsin.  —  State  v.  Oates,  86  Wis.  634,  39 
Am.  St.  Rep.  912. 

And  see  generally  cases  cited  to  more  specific 
propositions,  infra,  this  section. 

Uncertain,  Inconvenient,  and  Obsolete  Remedy, — 
Where  the  procedure  and  remedy  under  a  local 
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be  adequate  to  enforce  the  right  or  the  duty  in  question.*  Such  remedy 
must  be  tested  by  its  sufficiency  to  place  the  party  in  the  same  position  he 
occupied  before  the  omission  of  duty  complained  of,  or  would  have  occupied 
had  the  duty  been  performed.  It  must  be  equivalent  to  specific  performance.8 
But  where  there  is  a  specific  legal  remedy,  mandamus  will  not  issue  merely 
because  in  the  particular  case  such  legal  remedy  is  unproductive.3  Another 
but  more  tedious  method  of  redress  is  no  bar  to  the  writ,  especially  where 
delay  is  likely  to  result  in  material  injury.4  Where  it  is  doubtful  whether  or 
not  there  is  an  adequate  specific  remedy  in  the  ordinary  course  of  law,  man- 
damus will  issue.5  An  adequate  remedy  by  way  of  defense  to  an  action  at 
law  is  sufficient  to  prevent  the  issuance  of  a  writ  of  mandamus.6  A  right  to 
do  the  act  oneself  and  afterwards  recoup  the  expenses  of  so  doing  is  not 
an  adequate  remedy  within  the  meaning  of  the  rule.7  A  remedy  which  will 
defeat  the  right  to  a  mandamus  must  be  a  remedy  against  the  respondent  in 
mandamus;  a  remedy  against  a  third  person  will  not  have  that  effect.8 


act  is  uncertain,  inconvenient,  and  practically 
obsolete,  the  procedure  by  writ  of  mandamus 
is  applicable  and  ought  (o  be  granted.  Reg.  v. 
St.  George  the  Martyr,  61  L.  J.  Q.  B.  398,  67 
L.  T.  N.  S.  412,  56  J.  P.  821. 

1.  Remedy  Must  Be  Adequate  to  Enforce  Duty  — 
United  States.  —  Kendall  v.  U.  S.,  12  Pet.  (U. 
S.)  524. 

Alabama. —  State  v.  Wilson,  (Ala.  1899)  26 
So.  Rep.  482;  Stale  v.  Stone,  69  Ala.  206;  Ses- 
sions v.  Boykin,  78  Ala  328. 

California.  —  Fremont  v.  Crippen,  10  Cal. 
211,  70  Am.  Dec.  711;  Babcock  v.  Goodrich, 
47  Cal.  488. 

Missouri.  —  State  v.  Dougherty,  45  Mo.  294. 

New  York.  —  McCullough  v.  Brooklyn,  23 
Wend.  (N.  Y.)  458;  People  v.  Roberts,  45  N. 
Y.  App.  Div.  145. 

2.  Remedy  Must  Afford  Specific  Relief  —  Eng. 
land.  —  Rex  v.  Canterbury,  15  East  117;  Rex 
v.  Justices,  14  East  395;  Rex  v.  Chester,  I  T. 
R.  396;  Rex  v.  Stafford,  3  T.  R.  651;  Rex  v. 
Bank  of  England,  2  Dougl.  525. 

United  States.  —  Kendall  v.  U.  S.,  12  Pet. 
(U.  S.)  614;  U.  S.  v.  Alexandria  Bank,  I 
Cranch  (C.  C.)  7,  24  Fed.  Cas.  No.  I4.5I4- 

Alabama.  —  Etheridge  v.  Hall,  7  Port.  (Ala.) 
54;  State  v.  Wilson,  (Ala.  1899)  26  So.  Rep. 
482;  Ex  p.  Pickett,  24  Ala.  94;  Ex  p.  King,  27 
AI  1.  390;  Tennessee,  etc.,  R.  Co.  v.  Moore,  36 
Ala.  384;  Sessions  v.  Boykin,  78  Ala.  328. 

California.  —  Fremont  v.  Crippen,  10  Cal. 
211,  70  Am.  Dec.  711;  Raisch  v.  Board  of  Edu- 
caiion,  81  Cal.  542;  Babcock  v.  Goodrich,  47 
Cal.  509. 

Delaware. — State  v.  Wilmington  Bridge  Co., 
3  Harr.  (Del.)  314. 

Florida,  —  Ray  v.  Wilson,  29  Fla.  342. 

Maine, — Furbish  v.  Kennebec  County,  93 
Me.  133. 

Maryland.  —  Harwood  v.  Marshall,  9  Md.  83. 

Michigan.  —  La  Grange  Tp.  v.  State  Treas- 
urer, 24  Mich  468;  Ayres  v.  State  Auditors,  42 
Mich.  422. 

Mississippi.  —  Carroll  v.  Board  of  Police,  28 
Miss.  38. 

Missouri.  —  Barnes  v.  Gottschalk,  3  Mo. 
App.  in;  State  v.  McCracken,  60  Mo.  App. 
650. 

Nevada.  —  State  v.  Wright,  10  Nev.  167. 
New  Jersey.  —  State  v.  Holliday,  8  N.  J.  L. 
206. 

New    York.  —  Matter  of  Williamsburgh,  1 


Barb.  (N.  Y.)  34;  People  v.  New  York,  10 
Wend.  (N.  Y.)393;  Hull  v.  Oneida  County,  19 
Johns.  (N.  Y.)259,  10  Am.  Dec.  223;  People  v. 
Starr,  (Supm.  Ct.  Spec.  T.)  55  How.  Pr.  (N. 
Y.)  388;  People  v.  Green,  58  N.  Y.  295. 

Oregon.  —  McLeod  v.  Scott,  21  Oregon  94; 
Coos  Bav  R.  Co.  v.  Wieder,  26  Oregon  453. 

Pennsylvania.  —  Com.  v.  Allegheny  County, 
32  Pa.  St.  224. 

Tennessee.  —  Memphis  Appeal  Pub.  Co.  v. 
Pike,  9  Heisk.  (Tenn.)  704. 

Wisconsin.  —  Slate  v.  Chicago,  etc.,  R.  Co, 
79  Wis  259. 

3.  Other  Remedy  Unproductive.  —  H  ughes  v. 
Mutual  F.  Ins.  Co.,  13  U.  C.  Q.  B.  153,  n  U. 
C.  Q.  B.  241.  See  also  U.  S.  v.  Addison,  22 
How.  (U.  S.)  174. 

4.  More  Tedious  Remedy  —  United  States.  — 
Gaines  v.  Uugg,  148  U.  S.  22S;  North  Alabama 
Development  Co.  v.  Orman,  71  Fed.  Rep.  764, 
30  U.  S.  App.  646. 

Louisiana.  —  Hatch  v.  City  Bank,  I  Rob. 
(La.)  470;  Cockburn  v.  Union  Bank,  13  La. 
Ann.  289. 

Maine.  —  Furbish  v.  Kennebec  County,  93 
Me.  117. 

Michigan. — Tawas,  etc.,  R.  Co.  v.  Circuit 
Judge,  44  Mich.  479. 

Missouri.  — State  v.  Renick,  157  Mo.  292. 

Nebraska.  — State  v.  Stearns,  11  Neb.  104. 

New  York.  —  People  v.  Haws,  34  Barb. 
(N.  Y.)  78. 

Texas.  —  Bradley  v.  McCrabb,  Dall.  (Tex.) 
5°4- 

Contrary  View.  —  See  People  v.  Haws,  34 
Barb.  (N.  Y.)78;  Baker  v.  Johnson,  41  Me.  15. 

5.  Other  Remedy  Doubtful.  —  Ottawa  v.  Peo- 
ple, 48  111.  233;  Baker  v.  Johnson,  41  Me.  15; 
People  v.  Treanor,  15  N.  Y.  App.  Div.  508; 
Clark  v.  Miller,  47  Barb.  (N.  Y.)  38. 

6.  Adequate  Remedy  by  Way  of  Defense.  —  State 
v.  Brewer,  61  Ala.  318;  Ex  p.  Clements,  50 
Ala.  459.  See  also  Mactavish  v.  Kent  Circuit 
Judge,  122  Mich.  242. 

Mandamus  Cannot  Be  Made  to  Answer  the  Office 
of  a  Plea  to  a  pending  suit.  Murphy  v.  State, 
59  Ala.  639. 

7.  Remedy  by  Self  Help.  —  State  v.  New  York, 
etc.,  R.  Co.,  '71  Conn.  43.  But  see  State  v. 
Yant,  134  Ind.  121. 

8.  Remedy  Against  Third  Person. —  Williams 
v.  Clayton,  6  Utah  S6;  Palmer  v.  Siacy,  44 
Iowa  340. 
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A  mandamus  will  not  be  refused  merely  because  the  desired  relief  may  be 
obtained  by  applying  to  another  officer.1 

(2)  Indictment  or  Criminal  Prosecution.  —  It  is  no  objection  to  the  issuance 
of  a  writ  of  mandamus  that  the  respondent  is  subject  to  indictment  on  a 
criminal  prosecution  and  fine  for  neglect  to  perform  the  act  required.  Such 
remedy  is  wholly  inadequate,  since  the  punishment  of  the  respondent  would 
leave  the  act  still  unperformed.3  A  few  cases  may  be  found,  however,  in 
which  a  mandamus  was  refused  upon  the  ground  that  a  criminal  prosecution 
would  afford  an  adequate  and  more  convenient  remedy  in  view  of  all  the 
circumstances.3 

(3)  Impeachment  of  Officer.  —  The  fact  that  the  respondent  is  subject  to 
impeachment  and  removal  from  office  for  refusal  to  perform  the  required  act 
is  no  bar  to  a  writ  of  mandamus,  as  such  remedy  does  not  compel  specific 
performance  and  hence  is  inadequate.4 

(4)  Equitable  Remedies.  —  The  other  adequate  remedy  which  will  bar  an 
application  for  a  writ  of  mandamus  is  a  legal  remedy.  The  fact  that  relief 
might  be  obtained  in  equity  is  not  a  conclusive  answer  to  the  application. 
It  is  merely  a  circumstance  affecting  the  discretion  of  the  court.5  Neverthe- 
less there  are  many  cases  wherein  a  mandamus  has  been  denied  upon  the 


1.  Belief  by  Application  to  Another  Officer.  — 

People  v.  Board  of  Town  Auditors,  (Supm.  Ct. 
Spec.  T.)  1  How.  Pr.  N.  S.  (N.  Y.)  224. 

2.  Criminal  Prosecution  No  Bar  to  Issuance  of 
Mandamus  —  England.  —  Ex  p.  Robins,  7  Dowl. 
566,  I  W.  W.  &  H.  578,  3  Jur.  103;  Rex  v. 
Severn,  etc.,  R.  Co.,  2  B.  &  Aid.  646;  Reg.  v. 
Bristol  Dock  Co.,  1  Gale  &  D.  286,  2  Q.  B.  64, 
42  E.  C.  L.  573;  Rex  v.  Bank  of  England,  2 
Diugl.  524;  Reg.  v.  Eastern  Counties  R  Co., 
10  Ad.  &  El.  531,  37  E.  C.  L.  174. 

Canada.  —  Halifax  v.  City  R.  Co.,  Russ  Eq. 
Dec.  (Nova  Scotia)  319. 
Alabama.  —  Etheredge   v.    Hall,  7  Port. 

(Ala.)  47-  . 

California.  —  Fremont  v.  Crippen,  10  Cal. 
212,  70  Am.  Dec.  711. 

Delaware.  — State  v.  Wilmington  Bridge  Co., 
3  Harr.  (Del.)  312. 

Illinois. — Brokaw  v.  Highway  Com'rs,  130 
111.  482. 

Indiana.  —  Indianapolis,  etc.,  R.  Co.  v. 
State,  37  Ind.  489;  State  v.  Kamman,  151  Ind. 
407. 

Iowa.  —  Chance  v.  Temple,  I  Iowa  190. 
Michigan.  — ■  Ayres   v.    Slate   Auditors,  42 
Mich.  422. 

New  Jersey.  —  In  re  Trenton  Water  Power 
Co.,  20  N.  J.  L.  659 

New  York.  —  Matter  of  Williamsburgh,  I 
Barb.  (N.  Y.)  34;  People  v.  New  York  Cent., 
etc.,  R.  Co.,  74  N.  Y.  302;  People  v.  New 
York,  10  Wend.  (N.  Y.)  395;  People  v.  Bren- 
nan,  39  Barb.  (N.  Y.)  522;  People  v.  Troy,  etc., 
R.  Co.,  (Supm.  Ct.  Spec.  T.)  37  How.  Pr.  (N. 
Y.)  427. 

Pennsylvania.  —  Com.  v.  Doylestown,  16  Pa. 
Co.  Ct.  161. 

3.  Mandamus  Refused  Because  of  Remedy  by 
Criminal  Prosecution  —  England.  —  Kinnear  v. 
Haldimand  County,  30  U.  C.  Q.  B.  398;  Reg. 
v.  Haldimand  County,  20  U.  C.  Q.  B.  574; 
Jamieson  v.  Lanark  Countv,  38  U.  C.  Q.  B. 
647;  ReR.  v.  Brown,  13  U.  C.  C.  P.  356;  Reg. 
v.  Oxford,  etc.,  Turnpike  Roads,  12  Ad.  &  El. 
427.  40  E.  C.  L.  81,  4  Per.  &  Dav.  154,  6  Jur. 
216,  note;  Rex  v.  Surrey  County,  1  Chit.  650, 


18  E.  C.  L.  190;  Rex  v.  Bristow,  6  T.  R.  168; 
Rex  v.  Jeyes,  5  N.  &  M.  101,  3  Ad.  &  El.  416, 
30  E.  C.  L.  130.  1  Hurl.  &  W.  325;  Ex  p. 
Downton,  8  El.  &  Bl.  856,  92  E.  C.  L.  856,  27 
L.  J.  M.  C.  281.  And  see  Rex  v.  Johnson,  4 
M.  &  S.  515- 

Canada.  —  Reg.  v.  Duvaney,  12  N.  Bruns. 
58t. 

Illinois.  —  Highway  Com'rs  v.  People,  66  111. 
339;  Highway  Com'rs  v.  People,  73  111.  203; 
Brokaw  v.  Highway  Com'rs,  130  111.  482; 
People  v.  Highway  Com'rs,  29  111.  App.  115. 

Indiana. — State  v.  Yant,  134  Ind.  121. 

Pennsylvania.  —  Com.  v.  Killinger,  )  Pear- 
son (Pa.)  257;  Reading  v.  Com.,  11  Pa.  St.  196, 
51  Am.  Dec,  534. 

4.  Impeachment  an  Inadequate  Remedy.  — 
Etheredge  v.  Hall,  7  Port.  (Ala.)47. 

5.  Equitable  Remedy  Not  Conclusive  Against 
Writ  —  England.  —  Reg.  v.  Southampton,  r  B. 
&  S.  5,  101  E.  C.  L.  5,  30  L.  J.  Q.  B.  244,  7  Jur. 
N.  S.  990,  9  W.  R.  630;  Stratford,  etc.,  R."Co. 
v.  Perth  County,  38  U.  C.  Q.  B.  112;  Hamil- 
ton, etc.,  R.  Co.  v.  Halton  County,  39  U.  C.  Q. 
B.  93. 

United  States.  —  U.  S.  v.  Western  Union  Tel. 
Co.,  50  Fed.  Rep.  28. 

California.  —  Eby  v.  Red  Bank  School  Dist., 
87  Cal.  166. 

Iowa.  —  Chance  v.  Temple,  I  Iowa  190. 

Michigan.  —  La  Grange  Tp.  v.  Stale  Treas- 
urer, 24  Mich.  468;  Tawas,  etc..  R.  Co.  v.  Cir- 
cuit Judge,  44  Mich.  479;  Webster  v.  Newell, 
66  Mich.  503. 

New  York.  —  People  v.  New  York,  10  Wend. 
(N.  Y.)  395;  People  v.  Brennan,  39  Barb.  (N. 
Y.)  522. 

Pennsylvania.  —  Com.  v.  Allegheny  County, 
32  Pa.  St.  218. 

Tennessee.  —  State  v.  Sneed,  105  Tenn.  711. 

Washington.  —  German-American  Sav.  Bank 
v.  Spokane,  17  Wash.  3 rs . 

Enforcing  Judicial  Duties.  —  A  court  of  equit  y 
cannot  enforce  the  performance  of  a  judicial 
function.  The  proper  remedy  in  such  case  is 
by  mandamus.  Tobev  v.  Bristol  County  3 
Story  (U.  S.)  800,  23  Fed.  Cas.  No.  14,065. 
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ground  that  there  was  an  adequate  and  complete  remedy  in  equity.1  Thus 
where  relief  may  be  obtained  by  injunction,  mandamus  cannot  issue.8  Where 
equity  has  already  acquired  jurisdiction  of  the  subject-matter,  a  writ  of  man- 
damus will  not  be  issued,  especially  not  where  the  relator  is  the  plaintiff  in 
equity,3  unless  the  remedy  by  mandamus  is  more  complete,  convenient,  and 
adequate  than  the  equitable  remedy.4 

(5)  Statutory  Remedies.  —  An  adequate  specific  statutory  remedy  for  the 
wrong  complained  of  is  sufficient  to  prevent  the  issuance  of  a  writ  of  man- 
damus.5 But  where  the  statutory  remedy  is  not  plain  and  adequate  man- 
damus will  lie.0  The  fact  that  the  statute  provides  a  penalty  for  a  refusal  to 
perform  the  act  in  question  is  no  reason  why  a  writ  of  mandamus  should  not 


1.  Mandamus  Denied  Because  of  Remedy  in 
Equity  —  England.  —  Exp.  Rugby  Charity,  9 
Dowl.  &  R.  214,  22  E.  C.  L.  388;  Rex  v.  Free 
Fishers,  etc.,  Co.,  7  East  353,  3  Smith  319. 

Arkansas.  —  Smithee  v.  Mosely,  31  Ark.  425. 
Georgia.  —  Dalton,  etc.,  R.  Co.  v.  McDaniel, 
56  Ga.  191. 

New  Jersey.  —  Bradbury  v.  Mutual  Reserve 
Fund  L.  Assoc.,  53  N.  J.  Eq.  306. 

Ohio.  —  Cincinnati  Volksblatt  Co.  v.  Hoff- 
meister,  62  Ohio  St.  189;  State  v.  Carpenter,  51 
Oaio  St.  83,  46  Am.  St.  Rep.  556. 

Rhode  Is/and.  — ■  Brennan  v.  Butler,  (R.  I. 
1900)  47  Atl.  Rep.  330, 

2.  Remedy  by  Injunction.  —  State  v.  Cusler, 
11  In  1.  210;  State  v.  Manchester,  etc.,  R.  Co., 
62  N.  II.  29;  State  v.  Printing  Com'ts,  18  Ohio 
St.  386;  Cincinnati  Volksblatt  Co.  v.  Hoff- 
meister,  62  Ohio  Si.  189;  Com.  v.  Colley  Tp., 
39  Pa.  St.  121.  Compare  Webster  v.  Newell, 
66  Mich.  503;  State  v.  Sneed,  105  Tenn.  711. 

3.  Equity  Jurisdiction  Already  Attached. — Reg. 
v.  Pitt,  10  Ad.  &  El.  272,  37  E  C.  L.  107; 
People  v.  Warfield,  20  111.  160;  Board  of  School 
Inspectors  v.  People,  20  III.  530;  People  v. 
Wiint,  48  111.  268;  People  v.  Chicago,  53  111. 
424;  Hardcastle  v.  Maryland,  etc.,  R.  Co.,  32 
Md.  32;  Rauschmeyer  v.  Bank,  2  L.  T.  N.  S. 
(Pa.)  76;  Lansdovvne  v,  Upper  Darby  Tp.,  7 
Del.  Co.  Rep.  (Pa.)  566. 

4.  Mandamus  More  Convenient  than  Equitable 
RemsJy.  —  People  p.  Saloman,  51  III.  37;  Raton 
Watei  works  Co.  v.  Raton,  9  N.  Mex.  70. 

5.  Specific  Statutory  Remedy  a  Bar  to  Mandamus 
—  United  States. — Antoni  v.  Greenhow,  107 
U.  S.  769. 

Alabama. — State  v.  Hamil,  97  Ala  107; 
Chisholm  v.  McGehee,  41  Ala.  192;  Stale  v. 
Mobile,  etc.,  R.  59  Ala.  321. 

California,  —  Crandall  v.  Amador  County, 
20  Cal.  72. 

Delaware.  —  Hastings  v.  Henry,  I  Marv. 
(Del.)  287. 

Indiana.  —  Louisville,  etc.,  R.  Co.  v.  Slate, 
25  In  1.  177,  87  Am.  Dec.  358;  Fogle  v.  Gregg,  26 
Jnd.  345;  Indianapolis,  etc.,  R.  Co.  v.  State, 
37  Ind.  489;  State  v.  Yant,  134  Ind.  121. 

Kansas.  —  State  v.  Stockwell,  7  Kan.  98. 

Louisiana.- — Slate  v.  New  Orleans,  etc.,  R. 
Co.,  37  La.  Ann.  589. 

Maine.  —  Prince  v.  Skil'.in,  71  Me.  361,  36 
Am.  Rep.  325;  Rounds  v.  Smart,  71  Me.  380. 

Maryland.  —  Brown  v.  Bragunier,  79  Md. 
234-  , 

Michigan.  —  Eyke  v.  Lange,  104  Mich.  26. 
Mississippi.  —  Swann  v.  Buck,  40  Miss.  268. 
Missouri. —  State  v.  Cape  Girardeau  County, 


109  Mo.  248;  Stale  v.  Seibert,  130  Mo.  202; 
Tyler  v.  Lamar  Tp.  Board,  75  Mo.  App.  561. 

Montana  —  State  v.  Boaid  of  Medical  Ex- 
aminers, 10  Mont.  162. 

Nebraska.  —  McGee  v.  State,  32  Neb.  149. 
New  Hampshire.  —  Stale  v  Manchester,  etc., 
R.  Co.,  62  N.  H.  29. 

New  Jersey.  —  Jefferson  v.  Board  of  Educa- 
tion, 64  N.  J.  L.  59. 

Ne7u  York.  —  Matter  of  Waveily,  158  N.  Y. 
710;  People  v.  Bennelt,  18  N.  Y.  App.  Div. 
33; ;  People  v.  Board  of  Taxes,  55  N.  Y.  App. 
Div.  544;  People  v.  Martin,  62  Barb.  (N.  Y.) 
570;  People  v.  Nassau  Ferry  Co.,  86  Hun  (N. 
Y.)  128;  People  v.  Crennan,  141  N.  Y.  239. 

North  Carolina.  —  Ellison  v.  Raleigh,  89  N. 
Car.  130. 

Ohio.  —  Stale  v.  Hamilton  County,  26  Ohio 
St.  369;  State  v.  Stewart,  8  Ohio  Dec.  (Reprint) 
171,  6  Cine.  L.  Bui.  188;  Shepard  v.  Drake 
County,  8  Ohio  St.  354;  State  v.  Berry,  14 
Ohio  St.  315. 

Pennsylvania. — Com.  v.  Lane,  3  \V.  N.  C. 
(Pa.)  546;  Matter  of  School  Directors.  1  Pear- 
son (Pa.)  252;  Birmingham  F.  Ins.  Co.  v. 
Com.,  92  Pa.  St.  72;  Com.  v.  Miffliniown,  2 
Leg.  Gaz.  (Pa.)  75  ;  Com.  v.  Clark,  6  Phila.  (Pa.) 
49S,  25  Leg.  Int.  (Pa.)  44;  Yuengling  v.  County 
Com'rs,  2  Leg.  Chron.  (Pa.)  350. 

Rhode  Island.  —  Brennan  v.  Butler,  (R.  I. 
1900)  47  Atl.  Rep.  320. 

South  Carolina.  —  Ex  p.  Mackey,  15  S.  Car. 
334. 

Texas.  — Screwmen's  Benev.  Assoc.  v.  Ben- 
son, 76  Tex.  552. 

Vermont.  ■ — Sabine  v.  Rounds,  50  Vt.  74. 
Virginia.  —  Ex  p.  Goolsby,  2  Gratt.  (Ya.) 
575;  King  William  Justices  v.  Munday,  9  Leigh 
(Va.)  165,  21  Am.  Dec.  604, 

Wisconsin,  —  State  v.  Sheboygan  County,  29 
Wis.  7g. 

Canada.  —  Marter  v.  Court  of  Revision,  IS 
Ont.  243. 

Where  one  has  no  remedy  by  action  at  law 
but  his  only  remedy  is  through  special  pro- 
ceedings auihorized  by  statute,  he  is  entitled 
to  a  mandamus  to  enforce  the  performance  of 
official  duties  necessary  to  the  consu mmation 
of  those  proceedings.  People  v.  Green,  3  Hun 
(N.  Y.)  755.  6  Thomp.  &  C.  (N.  Y.)  129. 

6.  Statutory  Remedy  Inadequate.  —  State  p. 
New  York,  eic,  R.  Co.,  71  Conn.  43;  Stale  v. 
Jacksonville  Terminal  Co.,  41  Fla.  377;  Hall 
v.  People,  57  111.  307;  State  v.  Marston,  6  Kan. 
524;  Jones  v.  Strange,  6  Ky.  L.  Rep.  521; 
McLeod  r\  Scott,  21  Oregon  94;  Stater.  Oates, 
86  Wis.  634,  39  Am.  St.  Rep.  912. 
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issue  to  compel  a  specific  performance  of  such  writ,1  unless,  under  the  peculiar 
circumstances  of  the  case,  the  recovery  of  the  penalty  will  be  an  adequate 
remedy.'2  Of  course,  where  the  statutory  remedy  was  not  intended  to  be 
exclusive,  it  will  not  bar  the  remedy  by  mandamus.3 

('))  Ordinary  Action  at  Laiv.  —  A  common-law  action  for  damages  which 
wo  lid  leave  the  required  act  unperformed  is  not  ordinarily  such  an  adequate 
remedy  as  will  defeat  an  application  for  a  writ  of  mandamus.4  This  principle 
applies  to  cases  where  an  action  would  lie  upon  the  official  bond  of  a  delinquent 
officer. 5  But  where  the  ultimate  relief  sought  was  the  payment  of  money,  or 
where  compensation  in  damages  would  afford  adequate  relief,  a  mandamus 
has  often  been  refused  upon  the  ground  that  an  ordinary  action  at  law  is  an 
adequate  remedy,6  though  there  are  many  cases  where  an  action  at  law  is  not 


1.  Penalty.  —  Etheridge  v.  Hall,  7  Port.  (Ala.) 
47;  Siale  v.  Jacksonville  Terminal  Co.,  41  Fla. 
377;  Hall  v.  People,  57  111.  307;  State  v.  Chi- 
cago etc.,  R.  Co.,  79  Wis.  259. 

2.  When  Penalty  an  Adequate  Remedy.  —  State 
v.  Yant,  134  Ind.  121. 

3.  Statutory  Remedy  Cumulative.  —  State  v. 
Chicago,  etc.,  R.  Co.,  29  Neb.  412;  State  v. 
Stearns,  11  Neb.  104;  People  v.  New  York 
Cent.,  etc..  R.  Co.,  74  N.  Y.  302. 

4.  Action  for  Damages  Not  an  Adequate  Remedy 
—  England.  —  Reg.  v.  Southampton,  1  B.  &  S. 
5,  101  E.  C.  L.  5,  30  L.  J.  Q.  3.  244,  7  Jur.  N. 
S.  990,  9  W.  R.  630. 

AlabAmA.  —  Tennessee,  etc.,  R.  Co.  v.  Moore, 

36  Ala.  371;  State  v.  Mobile,  etc.,  R.  Co.,  59 
Ala.  321. 

California.  — People  v.  Loucks,  28  Cal.  68; 
Raisch  v.  Board  of  Education,  81  Cal.  542; 
Fremont  v.  Crippen,  10  Cal.  211,  70  Am.  Dec. 
711. 

Florida. — State  v.  Jacksonville  Terminal 
Co.,  41  Fla  377. 

Georgia.  —  Mitchell  v.  Hay,  37  Ga.  581. 
Indiana. —  Indianapolis,  etc.,  R.  Co.  v.  State, 

37  Ind.  489. 

Kentucky.  — ■  Elliott  County  v.  Kitchen,  14 
Bush  (Ky.)  289. 

Louisiana.  —  Cumberland  Telephone,  etc., 
Co.  v.  Morgan's  Louisiana,  etc.,  R.  Co.,  51 
La.  Ann.  29;  Cockburn  v.  Union  Bank,  13  La. 
Ann.  289. 

Maine.  —  Furbish  v.  Kennebec  County,  93 
Me.  r  17 ;  Townes  v.  Nichols,  73  Me.  515. 

Maryland.  —  Weihenmayer  v.  Bitner,  S8  Md. 
325. 

Missouri. — State  v.  Ryan,  2  Mo.  App.  303. 
New  York.  — People  v.  Green,  2  Thomp.  & 
C.  (N.  Y.)  62,  58  N.  Y.  295;  McCullough  v. 
Brooklyn,  23  Wend.  (N.  Y.)  458;  People 
v.  Steele,  2  Barb.  (N.  Y.)  397,  1  Edm.  Sel. 
Cas.  (N.  Y.)  505;  People  v.  Palmer,  (Supm. 
Ct.  Spec.  T.)  14  Misc.  (N.  Y.)  41;  People  v. 
Hawkins,  46  N.  Y.  9. 

Oregon.  —  Coos  Bay  R.  Co.  v.  Wieder,  26 
Oregon  465. 

Pennsylvania.  —  Com.  v.  Rosseter,  2  Binn. 
(Pa.)  360,  4  Am.  Dec.  451. 

Tennessee.  —  Mobile,  etc.,  R.  Co.  v.  Wisdom, 
5  Heisk.  (Tenn.)  125. 

Virginia.  —  Richmond  R.,  etc.,  Co.  v. 
Brown,  97  Va.  26. 

Wisconsin.  —  Oshkosh  v.  Milwaukee,  etc., 
R.  Co.,  74  Wis.  534,  17  Am.  St.  Rep.  175.  And 
see  generally  cases  cited  supra,  in  support  of 
the  general  tule  that  mandamus  will  not  lie 
where  there  is  an  adequate  remedy  at  law. 


Compare  Wright  v.  Bond,  127  N.  Car.  39;  Dur- 
ham v.  Monumental  Silver  Min.  Co.,  9  Ore- 
gon 41;  Slemmons  v.  Thompson,  23  Oregon 
218;  Chance  i   Temple,  r  Iowa  igo. 

5.  Action  upon  Official  Bond  —  California.  — 
People  v.  Loucks,  28  Cal.  69;  Babcock  v.  Good- 
rich, 47  Cal.  488. 

Connecticut.  — State  v.  Fyler,  48  Conn.  158. 

Florida.  —  State  v.  Cone,  40  Fia.  409. 

Iowa.  —  Prescott  v.  Gonser,  34  Iowa  175. 

Missouri. — Stale  v.  Renick,  157  Mo.  292; 
State  v.  Dougherty,  45  Mo.  294. 

Ohio.  —  State  v.  Meiley,  22  Ohio  St.  534; 
State  v.  Eager,  2  Ohio  Cir.  Dec.  33c,  3  Ohio 
Cir.  Ct.  581. 

Compare  Goodwin  v.  Glazer,  10  Cal.  333. 

6.  Action  at  Law  Adequate  to  Compel  Payment 
of  Money  —  England.  —  Reg.  v.  Hull,  etc.,  R. 
Co.,  3  R.  &  Can.  Cas.  705,  6  Q.  B.  70,  51  E.  C. 
L.  70,  8  Jur.  491,  13  L.  J.  Q.  B.  257;  Rex  v. 
Free  Fishers,  etc.,  Co.,  7  East 353,  3  Smith 
319. 

Canada.  —  Whitakerz<.  Mason,  18  Ont.  63. 

California.  —  Goodwin  7/.  Glazer,  10  Cal.  333; 
Crandall  v.  Amador  County,  20  Cal.  72. 

Connecticut.  —  American  Asylum  v.  Phoenix 
Bank,  4  Conn.  178,  10  Am.  Dec.  112. 

Florida.  —  State  v.  Cone,  40  Fla.  409. 

Indiana.  —  Excelsior  Mut.  Aid  Assoc.  v. 
Riddle,  91  Ind.  84. 

Kansas.  —  State  v.  Hannon,  38  Kan.  593. 

Massachusetts.  —  Murray  v.  Stevens,  no 
Mass.  95. 

Michigan.  —  Bay  County  v.  Arenac  County, 
in  Mich.  105. 

Minnesota.  —  Baker  v.  Marshall,  15  Minn. 
177. 

Missouri.  —  Mansfield  v.  Fuller,  50  Mo.  338. 

Nebraska.  —  Horton  v.  State,  (Neb.  igoo)  84 
N.  W.  Rep.  87. 

New  Jersey.  —  Harris  v,  Krause,  60  N.  J. 
L.  72. 

New  York.  —  Matter  of  Finnigan,  gi  Hun 
(N.  Y.)  176;  People  v.  Aldridge,  83  Hun  (N. 
Y.)  279;  People  v.  Board  of  Education,  60  H  un 
(N.  Y.)«486;  People  v.  Thompson,  25  Barb.  (N. 
Y.)  73;  People  v.  New  York,  25  Wend.  (N.  Y.) 
680;  Ex  i>.  Lynch,  2  Hill  (N.  YO45;  People  v. 
Kingston,  8  N.  Y.  Wkly.  Dig.  82;  People  v. 
Common  Schools,  (Supm.  Ct.  Spec.  T.)  44 
How.  Pr.  (N.  Y.)  322;  Clark  v.  Miller,  54  N. 
Y.  528;  People  v.  Campbell,  72  N.  Y.  4g6; 
People  v.  Wood,  (Supm.  Ct.  Gen.  T.)  13  Abb. 
Pr.  (N.  Y.)  374: 

North  Carolina.  —  Wright  v.  Bond,  127  N, 
Car.  3g. 

Ohio.  — -  State  v.  Meiley,  22  Ohio  St.  534. 
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so  convenient  or  adequate  a  remedy  as  mandamus,  and  where,  accordingly, 
mandamus  will  lie  although  the  ultimate  object  is  to  secure  the  payment  of 
money.1  Mandamus  cannot  be  made  to  serve  the  purpose  of  an  action  at  law 
for  the  recovery  of  specific  property.2 

(7)  Remedy  by  Appeal,  Error,  or  Certiorari.  —  Where  a  complete  remedy 
may  be  had  by  means  of  an  appeal,  writ  of  error,  or  certiorari,  mandamus 
will  not  lie.3  The  writ  cannot  be  used  to  review  and  correct  the  judicial 
action  of  inferior  tribunals.    It  cannot  be  made  a  substitute  for  a  writ  of  error.4 


Oklahoma. — Steward  v.  Territory,  4  Okla. 

7°7-  .  „ 

Pennsylvania.  —  Kensington  Electric  Co  v. 

Philadelphia,  187  Pa.  St.  446,  43  W.  N.  C.  (Pa.) 

186. 

Virginia.  —  King  William  Justices  v.  Mun- 
day,  2  Leigh  (Va.)  165,  21  Am.  Dec.  604;  Ex  p. 
Goolsby,  2  Gratt.  (V?..)  575. 

And  see  generally  supra,  this  section,  4.  a. 
Other  Adequate  Remedy  —  In  General. 

1.  Action  at  Law  Inadequate  to  Secure  Payment 
of  Money — California.  —  Raisch  v.  Board  of 
Educition,  81  Cal.  542. 

Florida.  —  Ray  v.  Wilson,  29  Fla.  342. 
Maine.  —  Furbish  v.  Kennebec  County.  93 
Me.  117. 

Missouri.  —  State  v.  Benick,  157  Mo.  292. 

Montana. — State  v.  Philipsburg,  23  Mont.  16. 

New  York.  —  People  v.  Green,  2  Thomp.  & 
C.  (N.  Y.)  62;  People  v.  Coler,  34  N.  Y.  App. 
Div.  167. 

Ohio.  —  State  v.  Eager,  2  0hioCir.  Dec.  335, 
3  Ohio  Cir.  Ct.  581;  Bales  v.  Fries,  2  Disney 
(Ohio)  514;  State  v.  Treasurer,  17  Ohio  184. 

Oregon.  —  Coos  Bay  R.  Co.  v.  Wieder,  26 
Oregon  464. 

See  also  infra,  IV.  7.  Auditing  and  Fiscal 
Officers. 

2.  Recovery  of  Specific  Property.  —  Murphy  v. 

Stale,  59  Ala.  639;  Washoe  County  v.  Hatch, 
9  Nev,  357;  Harris  v.  Krause,  60  N.  ].  L.  72. 

3.  Remedy  by  Appeal,  Error,  or  Certiorari  Ousts 
Remedy  by  Mandamus—  England.  —  Rex  v. 
Justices,  1  B.  &  Ad.  r,  20  E.  C.  L.  331;  Rex  v. 
Glamorganshire,  12  Mod.  403;  Meyers  r.Baker, 
26  U.  C.  Q.  B.  16. 

United  States.  —  Ex  p.  Hoyt,  13  Pet.  (U.  S.) 
279;  Ex  p.  Connecticut  Mut.  L.  Ins.  Co.,  26  U. 
S.  (L  ed.)  561. 

Alabama.  —  Ex  p.  McKissack,  107  Ala.  493; 
Exp.  Woodruff,  (Ala.  1899)  26  So.  Rep.  509; 
Bridges  v.  Miller,  3  Ala.  746;  State  v.  Bowen, 
6  Ala.  511;  State  z.  Judge,  15  Ala.  740:  Ex  p. 
Henry.  24  Ala.  638;  Exp.  Elston,  25  Ala.  72; 
Ex  p.  Echols.  39  Ala.  698,  88  Am.  Dec.  749; 
Ex  p.  Garland,  42  Ala.  559;  Ex  p.  Thornton, 
46  Ala.  384;  Ex  p.  Hendree,  49  Ala.  360;  Exp. 
North,  49  Ala.  385;  Davidson  v.  Washburn,  56 
Ala.  596;  Ex  p.  Schmidt,  62  Ala.  254;  Ex  p. 
South,  etc.,  Alaoama  R.  Co.,  65  Ala.  599; 
Kendall  v.  Lassiter,  68  Ala  181:  Slate V.  Wil- 
liams, 69  Ala.  311;  O'Neal  v.  Kelly,  72  Ala. 
559;  Cbastain  v.  Armstrong,  85  Ala.  215. 

Arkans.s, —  Ex  p.  Williamson,  8  Ark.  424; 
Exp.  Huit,  .4  Ark.  368;  Union  County  Ct.  v. 
Robinson,  27  Ark.  116. 

California.  — Tibbetts  v.  Campbell,  (Cal. 
1891)  27  Pac.  Rep.  531;  Peralta  v.  Adams,  2 
Cal.  594;  Earlv  v.  Mannix,  15  Cal.  149;  People 
v.  Pralt,  28  Cal.  166,  87  Am.  Dec.  no;  People 
v.  Moore,  29  Cal.  427;  Donohue  v.  San  Fran- 


cisco, 93  Cal.  252;  People  v.  Superior  Ct.,  114 

Cal.  466. 

Florida.  —  Slate  v.  Call,  41  Fla.  450;  State  v. 
Young,  31  Fla.  594,  34  Am.  St.  Rep.  41. 

Indiana.  —  Gardner  v.  Haney,  86  Ind.  17; 
Indianapolis  v.  McAvoy,  86  Ind.  587;  Harrison 
School  Tp.  v.  McGregor,  96  Ind.  1S5;  Slate  v. 
Martin  Couniy,  125  Ind.  247;  State  v.  Tippe- 
canoe County,  131  Ind.  90;  White  v.  Burkett, 
119  Ind.  431. 

Iowa.  —  Chance  v.  Temple,  I  Iowa  190. 

Kentucky.  —  Rohmeiser  v.  Bannon,  (Ky. 
1893)  22  S.  W.  Rep.  27;  Shine  v.  Keniuckv 
Cent.  R.  Co.,  85  Ky.  177;  Goheen  v.  Myers,  18 
B.  Mon.  (Ky.)  426. 

Louisiana.  —  Macarty's  Succession,  2  La. 
Ann.  979;  Ex  p.  Bujol,  3  La.  Ann.  716;  State 
v.  Judge,  8  La.  80;  State  v.  Judge,  9  La.  Ann. 
250;  State  v.  Judge,  10  La.  Ann.  420;  Stale  v. 
Judge,  10  La.  Ann.  204. 

Michigan.  —  Wiley  v.  Beach,  86  Mich.  381; 
Mabley  v.  Judge,  32  Mich.  190;  Olson  v.  Mus- 
kegon Circuit  Judge,  49  Mich.  85;  Crittenden 
v.  Reilly,  97  Mich.  637;  Michigan  Mut.  F.  Ins. 
Co.  v.  Wavne  Circuit  Judge,  112  Mich.  270. 

Missouri.  —  Williams  v.  Judge,  27  Mo.  225; 
Sheridan  v.  Fleming,  (Mo.  1887)  2  S.  W.  Rep. 
838;  State  v.  Cape  Girardeau  County,  109  Mo. 
248;  State  v.  Neville,  no  Mo.  345;  State  v. 
Marshall,  82  Mo.  484;  State  v.  Megown,  89  Mo. 
156;  Slate  v.  Lubke,  15  Mo.  App.  152;  State  v. 
Horner,  16  Mo.  App.  191 ;  State  v.  O'Neil,  1 
Mo.  App.  Rep.  376;  Blecker  v.  St.  Louis  Law 
Com'rs,  30  Mo.  in;  State  v.  Justice,  48  Mo. 
475;  Stale  v.  Lubke,  85  Mo.  338. 

Montana. — Staler.  Board  of  Medical  Ex- 
aminers, 10  Mont.  162. 

Nebraska.  —  McGee  v.  State.  32  Neb.  149. 

New  Jersey.  —  Jefferson  v.  Board  of  Educa- 
tion, 64  N.  J,  L.  59. 

New  York.  — Ex  p.  Nelson,  r  Cow.  (N.  Y.) 
417;  Jansen  v.  Davison,  2  Johns.  Cas.  (N.  Y.)  72; 
Learned  v.  Duval,  3  Johns.  Cas.  (X.  Y.)  141; 
People  v.  Coffin,  7  Hun  (N.  Y.)  60S;  Livingston 
v.  Superior  Ct.,  ro  Wend.  (N.  Y.)  545;  People 
v.  Board  of  Taxes,  55  N.  Y.  App.  Div.  544. 

Texas.  —  State  v.  Morris,  86  Tex.  226. 

Virginia.  —  Moon  v.  Wellford,  84  Va.  34. 

Washington. — State  v.  Superior  Ct.,  20 
Wash.  502;  Stale  v.  Hitt,  13  Wash.  547;  State 
7'.  Superior  Ct.,  20  Wash.  502 ;  Stale  v.  Hadley, 
20  Wash.  520;  State  v.  Superior  Ct.,  21  Wash. 
108. 

West  Virginia.  —  Mason  Countv  i\  Minturn, 
4  W.  Va.  300;  State  v.  McAllister,  3S  W.Va.  4S5. 

Wisconsin.  —  State  v.  Elliott,  10S  Wis.  163; 
Stale  v  Johnson,  103  Wis.  591. 

See  also  the  cases  cited  in  the  next  following 
note. 

4.  Writ  Not  Used  for  Correction  of  Errors  — 

England.  —  Rex  v.  Justices,  I  Ad.  &  Ei.  563 
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But  where  there  is  no  remedy  by  appeal,  or  where  such  remedy,  if  existing, 
is  entirely  inadequate,  a  mandamus  may  issue.1  The  mere  fact  that  the 
remedy  by  appeal  may  involve  an  inconvenient  delay  is  no  reason  for  issuing 
a  writ  of  mandamus,3  though  if  the  delay,  under  the  circumstances,  is  so  serious 
as  to  involve  a  failure  of  justice,  the  rule  may  be  otherwise.3 

5.  Discretion  of  Court  —  a.  General  Rules.  —  The  writ  of  mandamus  is 
not  a  writ  of  right,  and  the  granting  or  denial  of  an  application  for  a  man- 
damus rests  very  largely  within  the  discretion  of  the  court.4    This  discretion 


28  E.  C.  L.  154,  3  N.  &  M.  802;  Burns  v.  But- 
terfield,  12  U.  C.  Q.  B.  140;  Rex  v.  Justices,  14 
East  395. 

United  States.  — Columbia  Bank  v.  Sweeny, 

I  Pet,  (U.  S.)  567;  Ex  p.  Hoyt,  13  Pel.  (U.  S.) 
279;  Exp.  Whhnev,  13  Pet.  (U.  S.)  404;  Ex  p. 
De  Groot,  6  Wall.  (U.  S.)  497:  Ex  p.  Newman, 
14  Wall.  (U.  S.)  152;  Ex  p.  Burr,  9  Wheat.  (U. 
S.)  529;  Ex  p.  Loting,  94  U.  S.  418;  Exp. 
Schwab,  98  U.  S.  240;  Ex  p.  Burtis,  103  U.  S. 
238  ;  Ex  p.  Des  Moines,  etc.,  R.  Co.,  103  U.  S. 
794;  Exp.  Connecticut  Mut.  L.  Ins.  Co.,  26  U. 
S.  (L.  ed  )  561;  Ex  p.  Hoard,  105  U.  S.  578; 
Ex  p.  Baltimore,  etc.,  R.  Co.,  108  U.  S.  566; 
Exp.  Parker,  120  U.  S.  737;  In  ?r  Morrison, 
147  U.  S.  14;  U.  S.  v.  Judges,  85  Fed.  Rep.  177, 
56  U.  S.  App.  33;  Postmaster  Gen.  v.  Trigg, 

II  Pet.  (U.  S.)  173;  Decatur  v.  Paulding,  14 
Pet.  (U.  S.)  515;  Patent  Com'r  v.  Whiteley,  4 
Wall.  (U.  S.)  522;  U.  S.  v.  Lawrence,  3  Dall. 
(U.  S.)42. 

Alabama. — State  v.  Bowen,  6  Ala.  511; 
Cuthbert  v.  Lewis,  6  Ala.  262;  Ex  p.  Putnam, 
20  Ala.  592;  Exp.  Henry,  24  Ala.  638;  Exp. 
Elston,  25  Ala.  72;  Davidson  v.  Washburn,  56 
Ala.  597;  State  v.  Williams,  69  Ala.  311 ;  Exp. 
Graves,  61  Ala.  3S1;  Ex  p.  Shaudies,  66  Ala. 
134;  Appling  v.  Bailey,  44  Ala.  333;  Ex  p. 
Brown,  58  Ala,  536;  Ex  p.  Schmidt,  62  Ala. 
252;  Ex  p.  Redd,  73  Ala.  548;  Ex  p.  Jones,.  I 
Ala.  15;  State  v.  Judge,  15  Ala.  742;  Lamar  v. 
Marshall  County,  21  Ma.  772;  Steamboat  Em- 
pi  ie  v.  Alabama  Coal  Min.  Co.,  29  Ala.  698; 
Ex  p.  Bottoms,  46  Ala.  312;  Ex  p.  Hendree,  49 
Ala.  361:  Ex  p  Harris,  52  Ala.  87,  23  Am. 
ReP-  5591  Ex  p.  Garlington,  26  Ala.  170;  Ex  p. 
Mahone,  30  Ala.  49,  68  Am.  Dec.  Ill;  Ex  p. 
Garland,  42  Ala.  560. 

California.  —  Francisco  v.  Manhattan  Ins. 
Co.,  36  Cal.  283;  People  v.  Superior  Ct.,  114 
Cal.  466. 

Colorado.  —  Union  Colony  v.  Elliott,  5  Colo. 
373;  People  v.  Arapahoe  County,  14  Colo.  396; 
People  v.  Judge,  18  Colo.  500. 

District  of  Columbia.  —  U.  S.  v.  Edmunds,  3 
Mackey  (D.  C.)  142. 

Florida. — State  v.  Young,  31  Fla.  594,  34 
Am  St.  Rep.  4,1. 

Georgia.  —  Young  v.  Harrison,  6  Ga.  157; 
Barksdale  v.  Cobb,  16  Ga.  13;  Gresham  y. 
Pyron,  17  Ga.  266. 

Illinois.  —  Hemphill  v.  Collins,  117  111.  396; 
People  v.  Garnett,  130  111.  340. 

Kentucky.  —  Warren  County  v.  Daniel,  2 
Bibb  (Ky.)  573;  Justices  v.  Harcourt,  4  B. 
Mon.  (Ky.)  499;  Goheen  v.  Myers,  18  B.  Mon. 
(Ky.)  424;  Daniel  v.  Warren  County,  1  Bibb 
(Ky.)  498. 

Maine.  — Smyth  v.  Titcomb,  31  Me.  272. 
Massachusetts.  — Chase  v.  Blackstone  Canal 
Co.,  10  Pick.  (Mass.)  244;  Morse,  Petitioner, 


18  Pick.  (Mass.)  443;  Gray  v.  Bridge,  11  Pick. 
(Mass.)  189. 

Michigan.  — -  Chiera  v.  Brevoort,  97  Mich. 
638. 

Missouri.  —  Williams  v.  Judge,  27  Mo.  225; 
State  v.  St.  Louis  Ct.  Appeals,  87  Mo.  374; 
State  v.  Megown,  89  Mo.  156;  State  v  Smith, 
105  Mo.  6;  State  v.  Field,  107  Mo.  445;  State 
v.  Smith,  107  Mo.  527;  State  v.  Flad,  108  Mo. 
614. 

Nebraska.  —  State  v.  Cotton,  33  Neb.  560; 
State  v.  Laflin,  40  Neb.  441. 

Nevada.  —  Treadway  o.  Wright,  4  Nev. 
119. 

New  Jersey.  —  Roberts  v.  Holsworth,  10  N. 
J.  L.  57;  Matter  of  Pricket,  20  N.  J.  L.  134. 

New  York.—  Oneida  C.  PI.  v.  People,  18 
Wend.  (N.  Y.)  79;  People  v.  Superior  Ct.,  18 
Wend.  (N.  Y.)  575;  People  v.  Dutchess  C.  PL, 
20  Wend.  (N.  Y.)  658;  Exp.  Gordon,  2  Hill  (N. 
V.)  363;  Ex  p.  Koon,  1  Den.  (N.  Y.)  644. 

Pennsylvania.  —  Com.  v.  Judges,  3  Binn. 
(Pa.)  273;  Com.  v.  Judges,  1  S  &  R.  (Pa.)  187. 

Texas.  —  Little  v.  Morris,  10  Tex.  263 ;  E wing 
v.  Cohen,  63  Tex.  482. 

Vermont.  —  Foster  v.  Redfield,  50  Vt.  285. 
See  also  cases  cited  in  preceding  note. 

1.  Appeal  Unavailable  or  Inadequate.  —  Gaines 
v.  Rugg,  148  U.  S.  228;  Exp.  Barnes,  84  Ala. 
540;  Ex  p.  Haralson,  75  Ala.  543;  State  v. 
Judge,  52  La.  Ann.  1275;  State  v.  Osborne,  24 
Mo.  App.  309;  State  v.  Watson,  2  Spears  L.  (S. 
Car.)  97;  State  v.  Hart,  19  Utah  438;  State  v. 
Dick,  103  Wis.  407;  State  v.  Johnson,  103  Wis. 
591.  But  see  U.  S.  v.  Addison,  22  How.  (U. 
S.)  174. 

The  Mere  Fact  that  There  Is  No  Remedy  by  Ap- 
peal does  not  authorize  the  issuance  of  a  writ 
of  mandamus  to  review  judicial  action.  Ex  p. 
Newman,  14  Wall.  (U.  S.)  152;  St.  Louis,  etc., 
C.  Ro.  v.  Shinn,  60  Kan.  ill. 

Mandamus  cannot  be  made  to  serve  the  pur- 
pose of  an  appeal  in  cases  where  an  appeal 
does  not  lie.  Porter  v.  Klahn,  1  Tex.  App.  Civ. 
Cas.,  §  528. 

Remedy  lost  by  Laches.  —  Where  the  relator 
has  permitted  his  remedy  by  certiorari  to  be 
lost  by  lapse  of  time,  he  cannot  obtain  a  re- 
view by  means  of  mandamus.  Crittenden  v. 
Reillv,  97  Mich.  637. 

2.  Inconvenient  Delay  Involved  by  Appeal. — 
Ex  p.  Connecticut  Mut.  L.  Ins.  Co.,  26  U.  S. 
(L.  ed.)  561. 

3.  Delay  Involving  Failure  of  Justice.  —  Gaines 
v.  Rugg,  148  U.S.  228;  North  Alabama  Devel- 
opment Co.  v.  Orman,  71  Fed.  Rep.  764,  30  U. 
S.  App.  646. 

4.  Writ  Is  Discretionary  with  Court  —  England. 
—  Rex  v.  London,  1  T.  R.  331;  Rex  v.  Chester, 
1  T.  R.  396;  Rex  v.  London,  1  T.  R.  425;  Reg. 
v.  All  Saints,  1  App.  Cas.  611,  25  W.  R.  128, 
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is  not  a  purely  arbitrary  one,  however,  and  cannot  be  capriciously  exer- 
cised. It  is  a  sound  legal  discretion  to  be  exercised  in  accordance  with 
the  established  rules  of  law,  and  if  under  those  rules  the  party  is  entitled  to 


35  L.  T.  N.  S.  381;  Reg.  v.  Grainger,  46  U.  C. 
Q.  B.  382. 

Canada.  — Upper  Canada  Bank  v.  Baldwin, 
Draper  (U.  C.)  55;  Dartmouth  v.  Reg.,  9  Can. 
Sup.  Ct.  $09;  Rver  v.  Plows,  46  U.  C.  Q.  B.  206; 
Re  O'Brien,  3  Ont.  326;  Reg.  v.  Richardson, 
8  Ont.  651;  Reg.  v.  Coleman,  7  Ont.  App.  619; 
Maulton,  etc.,  Tps.  v.  Haldimand  County,  12 
Ont.  App.  503,  Wilson  v.  Wainrleet,  10  Ont. 
Pr.  147;  White  v.  Galbraith,  12  Ont,  Pr.  513; 
Reg.  v.  Dartmouth,  13  Nova  Scotia  402. 

United  States.  —  Union  Pac.  R.  Co.  if.  Hall, 
91  U.  S.  343- 

Alabama.  — Ex  p.  Du  Bose,  54  Ala.  278. 

Arkansas.  —  Maddox  v.  Neal,  45  Ark.  121,  55 
Am.  Rep.  540;  McCreary  v.  Rogers,  35  Ark. 
298;  Filch  v.  McDiarmid,  26  Ark.  482. 

California.  —  Wiedwald  v.  Dodsoh,  95  Cal. 
450;  Board  of  Education  v.  San  Diego,  128 
Cal.  369;  San  Diego  School  Dist.  v.  San  Diego 
County,  97  Cal.  439. 

Colorado. — Vinette  v.  Chaffee  County,  1 
Denver  L.  J.  6 

Connecticut.  —  Colt  v.  Roberts,  28  Conn.  333; 
New  Haven,  etc.  Co.  v.  State,  44  Conn.  390; 
Chesebro  v.  Babcock,  59  Cortn.  217. 

Delaware. — Swift  v.  Richardson,  7  Houst. 
(Del.)  338,  40  Am.  St.  Rep.  127. 

District  of  Columbia.  —  U.  S.  v.  Chandler,  2 
Mackey  (D.  C.)  527. 

Florida.  —  State  v.  Sumpter  Counly,  22  Fla. 
1;  Stale  v.  Marion  County,  27  Fla.  438;  Duval 
County  v.  Jacksonville,  36  Fla.  196. 

Georgia.  —  Moody  v.  Fleming,  4  Ga.  117,  48 
Am.  Dec.  210;  Kelly  v.  Hall,  50  Ga.  636;  Pitts 
v.  Hall,  60  Ga.  389;  Savannah,  etc.,  Canal  Co. 
v.  Shuman,  91  Ga.  400,  44  Am.  St.  Rep.  43; 
Whigliam  v.  Davis,  92  Ga.  574;  Harris  v.  State, 
2  Ga.  290. 

Illinois.  —  People  v.  Curyea,  16  III.  547; 
People  v.  Salomon,  51  111.  37;  People  v.  Hatch, 
33  111  9;  People  'it.  Illinois  Cent.  R.  Co.,  62 
111.  510;  People  v.  Kelchum,  72  111.  212; 
Brokaw  v.  Highway  Com'rs,  130  111.  482;  High- 
way Com'rs  v.  People,  4  111.  App.  391. 

Iowa. — Chance  v.  Temple,  I  Iowa  179. 

Kansas. — State  v.  Marston,  6  Kan.  524; 
Golden  v.  Elliott,  13  Kan.  95;  State  v.  Breese, 
15  Kan.  125;  Atchison,  etc.,  R.  Co.  v.  JefTerson 
County,  12  Kan.  136;  State  v.  Stevens,  23  Kan. 
456,  33  Am.  Rep.  175;  State  v.  Phillips  County, 
26  Kan,  425;  State  v.  Anderson  County,  28 
Kan.  70;  Evans  v.  Thomas,  32  Kan.  469; 
Shellibarger  v.  Jackson  County,  50  Kan.  139; 
Rice  v.  Board  of  Canvassers,  50  Kan.  149;  Pot- 
win  Place  v.  Topeka  R.  Co.,  51  Kan.  609; 
Board  of  Education  v.  Spencer,  52  Kan.  574. 

Kentucky.  — ■  Danisl  v.  Warren  County,  I 
Bibb  (Ky.)  499. 

Maine.  —  Woodman  v.  Somerset  County,  24 
Me.  1 5 r ;  Woodbury  v.  Piscataquis  County,  40 
Me.  304;  Dane  v.  Derby,  54  Me.  95,  89  Am. 
Dec.  722;  Belcher  v.  Treat,  61  Me.  577;  Davis 
v.  York  County,  63  Me.  396. 

Maryland.  —  Weber  v.  Zimmerman,  23  Md. 
45  Booze  v.  Humbinl,  27  Md.  r;  State  v. 
Kirkley,  20  Md.  85;  Brook?  7\  Widdicombe,  39 
Md.  388;  Pumphrey  v.  Baltimore,  47  Md.  145, 


28  Am.  Rep.  446;  George's  Creek  Coal,  etc., 
Co.  v.  Allegany  County,  59  Md.  255;  State  v. 
Latrobe,  81  Md.  222. 

Michigan.  —  People  v.  State  University,  4 
Mich.  98;  McBride  v.  Grand  Rapids,  32  Mich. 
360;  Water  Com'rs  v.  East  Saginaw,  33  Mich. 
164;  Dennison  v.  Circuit  Judge,  37  Mich.  281; 
Stinton  v.  Circuit  Judge,  37  Mich.  286:  Mablev 
v.  Judge,  41  Mich.  31;  Tawas,  etc.,  R.  Co.  if. 
Circuit  Judge,  44  Mich.  479;  Wilkie  v.  Cir- 
cuit Judge,  52  Mich.  641;  Merrill  if.  Glad- 
win County,  61  Mich.  95;  Stevens  -v.  Saginaw 
County,  62  Mich.  579;  Hale  v.  Risley,  69  Mich. 
596;  Osborne  v.  Lindow,  7S  Mich.  606;  Talbot 
Paving  Co.  v.  Detroit,  gr  Mich.  262. 

Minnesota.  —  State  v.  Hill,  32  Minn.  275. 
Mississippi.  —  Ross  v.  Lane,  3  Smed.  &  M. 
(Miss.)  695;   Swann  v.  Buck,  40  Miss.  268; 
Hendricks  v.  Johnson,  45  Miss.  644;  Effingham 
v.  Hamilton,  68  Miss.  523. 

Missouri.  —  State  if.  Associated  Press,  159 
Mo.  410;  State  v.  Lewis,  76  Mo.  370;  Slate  v. 
Kansas  City,  etc.,  R.  Co.,  77  Mo.  143;  Slate  v. 
Flad,  26  Mo.  App.  500;  Siale  z/.Finley,  74  Mo. 
App.  213. 

Alontana.  —  Chumasero  v.  Potts,  2  Mont. 
266;  Territory  v.  Potts,  3  Mont.  364. 

Nebraska.  —  State  v.  Pearse,  31  Neb.  562; 
State  v.  School  Dist.  No.  2,  25  Neb  301. 

Nevada.  — State  v.  Beck,  (Nev.  1899)  57  Pac. 
Rep.  935- 

New  York.  —  People  v.  Newton,  126  N.  V. 
656,  affirmino  58  N.  Y.  Super.  Ct.  439;  Ex  p. 
Paine.  1  Hill  (N.  Y.)  665;  Ex  f.  Fleming,  4 
Hill  (N.  Y.)  581;  People  v.  Ferris,  16  Hun  (N. 
Y.)  219;  Matter  of  Herman,  47  N.  Y.  App.  Div. 
640,  62  N.  Y.  Supp.  44;  People  v.  Canal  Board, 
T3  Barb.  (N.  Y.)  450;  People  v.  Tremain,  29 
Barb.  (N.  Y.)  96,  17  How.  Pr.  (N.  Y.)  14; 
People  v.  Westchester  County,  15  Barb.  (N. 
Y.)  607;  People  v.  Croton  Aqueduct  Board,  49 
Barb.  (N.  Y  )  259;  People  v.  Booth,  49  Barb. 
(N.  Y.)  31;  People  v.  Northern  Pac.  R.  Co.,  50 
N.  Y.  Super.  Ct.  456;  People  v.  Lake  Shore, 
etc.,  R.  Co.,  11  Hun  (N.  Y.)  1;  People  v. 
Parker  Vein  Coal  Co.,  (Supm.  Ct.  Gen.  T.)  10 
How.  Pr.  (N.  Y.)  548;  People  v.  Fairman, 
(Supm.  Ct.  Spec.  T.)  12  Abb.  N.  Cas.  (N.  Y.) 
261,  91  N.  Y.  385;  People  v.  Manhattan  R.  Co., 
(Supm.  Ct.)  20  Abb.  N.  Cas.  (N.  Y.)  393; 
People  v.  McGuire,  (Supm.  Ct.  Spec.  T.)  31 
Misc.  (N.  Y.)  324;  People  v.  Adams,  (Supm. 
Ct.  Gen.  T.)  iS  N.  Y.  Supp.  896;  People  r. 
Newton,  58  N.  Y.  Super.  Ct.  439;  Fish  r. 
Weatherwax,  2  Johns.  Cas.  (N.  Y.)  217;  Van 
Rensselaer  v.  Albany  County,  1  Cow.  (N.  Y.) 
501;  People  v.  Contracting  Board,  27  N.  Y.  37S: 
People  v.  Contracting  Board,  33  N.  Y.  3S2;  Peo 
pie  v.  Metropolitan  El.  R.  Co.,  26  Hun  (N.  Y.) 
82;  People  v.  Ferris,  76  N.  Y.  326:  Beams  -■. 
Gould,  77  N.  Y.  595;  People  v.  Syracuse,  7S 
N.  Y.  61;  People  v.  Board  of  Police.  107  N.  Y. 
235.  affirming  46  Hun  (N.  Y.)  296;  People 
v.  Board  of  Assessors,  137  N.  Y.  201;  People  v. 
Board  of  Education.  158  N.  Y.  125,  affirming 
20  N.  Y.  App.  Div.  452;  People  v.  Asten,  7 
N.  Y.  Wkly.  Dig.  411. 

Ohio.  —  State  v.  Brewster,  12  Cine.  L.  Bui. 
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the  writ,  the  court  has  no  discretion  to  withhold  it.1  Indeed,  many  cases 
go  so  far  as  to  call  the  writ  a  writ  of  right  or  in  the  nature  of  a  writ  of  right.2 
b.  Considerations  Affecting  Exercise  of  Discretion  —  (i)  In  Gen- 
eral.—  Mandamus,  being  a  discretionary  writ,  will  not  be  granted  where  it 
would  work  injustice,  or  introduce  confusion  and  disorder,  or  operate  harshly, 
or  where  it  would  not  promote  substantial  justice.3  But  in  all  cases  where 
there  is  a  clear  legal  right  and  no  other  adequate  remedy,  the  writ  ought  to 


223,  9  Ohio  Dec.  (Reprint)  357;  State  v.  Print- 
ing Com'rs,  18  Ohio  St.  386;  State  v.  Shaw,  43 
Ohio  St.  324. 

Oregon.  —  Ball  v.  Lappius,  3  Oregon  55. 

Pennsylvania.  —  Widening  of  Conshohocken 
Ave.,  12  Pa.  Super.  Ct.  573;  Sterrett  v.  Elec- 
tric Reporting  Co.,  19  Phila.  (Pa  )  386,  44  Leg. 
Int.  (Pa.)  253,  3  Pa.  Co.  Ct.  553;  Tatham  v. 
Philadelphia,  2  Phila  (Pa.)  246,  14  Leg.  Int. 
(Pa.)  85. 

South  Carolina.  —  State  v.  McMillan,  52  S. 
Car.  60;  State  v.  Lehre,  7  Rich.  L.  (S.  Car.)  270; 
Sute  v.  Kirby,  17  S.  Car.  566;  State  v.  Turner, 
32  S.  Car.  348. 

Tennessee.  —  Harris  v.  State,  96  Tenn.  516. 

Vermont.  —  Free  Press  Assoc.  v.  Nichols,  45 
Vt.  7;  Foster  v.  Redfleld,  50  Vt.  285;  Bates  v. 
Keith,  66  Vt.  163. 

Washington.  —  State  v.  Bridges,  21  Wash. 

591- 

West  Virginia.  —  State  v.  Wyoming  County, 
47  W.  Va.  672. 

Wisconsin.  —  State  v.  Jennings,  48  Wis.  549; 
State  v.  Burnell,  104  Wis.  246. 

Public  and  Private  Rights.  —  Courts  have  dis- 
cretion as  to  issuing  the  writ  in  aid  of  private 
rights,  but  when  it  is  invoked  in  matters  of 
public  right  there  is  no  discretion.  State  v. 
Doyle,  40  Wis.  220;  New  Haven,  etc.,  Co.  v. 
State,  44  Conn.  390;  State  v.  Lehre,  7  Rich.  L. 
(S.  Car.)  270. 

1.  Discretion  Not  Arbitrary  —  Connecticut.  — 
Daly  v.  Dimock,  55  Conn.  590. 

Delaivare.  —  State  v.  Knight,  6Houst.  (Del.) 
146;  Swift  v.  Richardson,  7  Houst.  (Del.)  338, 
40  Am.  St.  Rep.  127. 

Georgia. — Savannah  v.  State,  4  Ga.  26; 
Moody  v.  Fleming,  4  Ga.  115,  48  Am.  Dec. 
210;  Savannah,  etc.,  Canal  Co.  v.  Shuman,  91 
Ga.  402,  44  Am.  St.  Rep.  43. 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  People, 
143  111.  434. 

Iowa.  —  Ellsworth  v.  Dorwart,  95  Iowa  108, 
58  Am.  Si.  Rep.  427;  Chance  v.  Temple,  1 
Iowa  190. 

Louisiana.  —  Lanaux  v.  Recorder  of  Mort- 
gages, 36  La.  Ann.  974. 

Maryland.  —  Weber  v.  Zimmerman,  23  Md. 
.45;  Brooke  v.  Widdicombe,  39  Md.  386. 

Michigan,  —  People  v.  State  University,  4 
Mich.  98. 

Mississippi.  —  Ross  v.  Lane,  3  Smed.  &  M. 
(Miss  )  695;  Hardee  v.  Gibbs,  50  Miss.  802. 

Missouri.  — Sheridan  v.  Fleming,  93  Mo.  321. 

Mew  York.  —  People  v.  Chapin,  104  N.  Y.  96; 
Matter  of  Waverly,  158  N.  Y.  710;  Beams  v. 
Gould,  77  N.  Y.  595;  People  v.  Syracuse,  78 
N.  Y.  56;  People  v.  Rome,  etc.,  R.  Co  ,  103  N. 
Y.  95;  People  v.  U.  S.  Mercantile  Reporting 
Co,,  (Supm.  Ct.)  20  Abb.  N.  Cas.  (N.  Y.)  192; 
People  v.  Richmond  County,  (Supm.  Ct.  Gen. 
T).  22  How.  Pr.  (N.  Y.)  275,  affirming  21  How. 
Pr.  (N.  Y.)  335. 

19  C.  of  L. — 48 


South  Carolina.  — •  E x  p.  Mackey,  15  S.  Car. 
328. 

Virginia.  —  Dew  v.  Judges,  3  Hen.  &  M. 
(Va.)  22,  3  Am.  Dec.  639. 

Mandamus  and  Injunction  Are  upon  the  Same 
Footing  as  regards  the  question  of  discretion. 
Savannah,  etc.,  Canal  Co.  v.  Shuman,  gi  Ga. 
402,  44  Am.  St.  Rep.  43.  See  generally  the 
tille  Injunctions,  vol.  16,  p.  337. 

2.  Mandamus  Called  a  Writ  of  Bight  —  United 
States.  — Com.v.  Dennison,  24  How.  (U.  S.)66. 

Connecticut.  —  Gilman  v.  Basselt,  33  Conn. 
298. 

Georgia. — Johnson  v.  State,  I  Ga.  271. 
Mississippi.  —  Chatters  v.  Coahoma  County, 
73  Miss.  351. 

Missouri.  —  State  v.  Lewis,  76  Mo.  370. 
Mew    York.  —  People  v.  U.  S.  Mercantile 
Reporting  Co.,  (Supm.  Ct.)  20  Abb.  N.  Cas. 
(N.  Y.)  192. 

North  Carolina.  —  Brown  v.  Turner,  70  N. 
Car.  93;  Patterson  v,  Hubbs,  65  N.  Car.  119; 
Haymore  v.  Yadkin  County,  85  N.  Car.  268. 

Texas.  —  Arberry  v.  Beavers,  6  Tex.  457,  55 
Am.  Dec.  791. 

Virginia.  —  Brown  v.  Crippin,  4  Hen.  &  M. 
(Va.)  179. 

West  Virginia.  —  Fisher  v.  Charleston,  17 
W.  Va.  603. 

3.  General  Considerations  Governing  Exercise  of 
Discretion —  United  States.  —  Life,  etc.,  Ins. 
Co.  v.  Wilson,  8  Pet.  (U.  S.)  291;  Reeside  v. 
Walker,  11  How.  (U.  S.)  272. 

California.  —  San  Diego  School  Dist.  v.  San 
Diego  County,  97  Cal.  439;  Board  of  Educa- 
tion v.  San  Diego,  128  Cal.  369. 

Colorado.  —  Vinette  v.  Chaffee  County,  1 
Denver  L.  J.  6. 

Connecticut.  —  Chesebro  v.  Babcock,  59  Conn. 
218;  Ansonia  v.  Studley,  67  Conn.  170. 

Kansas.  —  Shellabarger  v.  Jackson  County, 
50  Kan.  139. 

Kentucky.  —  Daniel  v.  Warren  County,  I 
Bibb  (Ky.)  499. 
Maine.  —  Belcher  v.  Treat,  61  Me.  577. 
Massachusetts.  —  Taylor  v.   McPheters,  in 
Mass.  351. 

Mississippi.  —  Effingham  v.  Hamilton,  68 
Miss.  523. 

New  York.  —  People  v.  Newton,  58  N.  Y. 
Super.  Ct.  439;  In  re  Herman,  (Supm.  Ct. 
App.  Div.)  62  N.  Y.  Supp.  44,  47  N.  Y.  App. 
Div.  640;  People  v.  McGuire,  (Supm.  Ct.  Spec. 
T.)  31  Misc.  (N.  Y.)  324;  People  v.  Campbell, 
72  N.  Y.  496;  Sage  v.  Lake  Shore,  etc.,  R.  Co., 
70  M.  Y.  220;  People  v.  Ferris,  76  N.  Y.  326; 
People  v.  Board  of  Assessors,  137  N.  Y.  201; 
People  v.  Jeroloman,  139  N.  Y.  14. 

South  Carolina.  —  State  v.  Comptroller  Gen., 
4  S.  Car.  185. 

Tennessee.  —  Harris  v.  State,  96  Tenn.  516; 
Spelling's  Extr.  Rel.,  §  1371. 

Where  the  granting  of  the  writ  can  have  but 
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be  granted  in  order  to  prevent  a  failure  of  justice.1  The  value  of  the  subject- 
matter  or  the  degree  of  its  importance  to  the  public  police  is  not  scrupulously 
weighed.2  The  interest  of  the  general  public  may  be  considered.3  In  doubt- 
ful or  difficult  cases,4  or  where  the  parties  have  been  guilty  of  bad  faith  or 
fraud,5  or  where  the  relator  refuses  to  do  equity,6  or  where  he  has  himself  insti- 
gated, authorized,  or  approved  the  act  complained  of,7  or  where  he  has  put 
himself  in  alienage  and  enmity  to  the  jurisdiction  and  judicial  authority  of  the 
state,8  or  where  a  long  and  complicated  accounting  is  involved,9  the  court, 
in  the  exercise  of  its  discretion,  may  refuse  to  issue  the  writ.  So  the  writ  will 
not  be  granted  to  compel  a  technical  compliance  with  the  letter  of  the  lav/ 
when  this  involves  a  violation  of  its  spirit.10  The  writ  will  be  denied  when  it 
would,  in  a  collateral  manner,  decide  questions  of  importance  between 
persons  not  parties  to  the  proceeding,  upon  whom  its  enforcement  would 
entai!  great  hardships  and  difficulties.11  Where  the  relator  has  no  right 
to  the  relief  which  it  is  his  ultimate  object  to  obtain,  the  writ  should  not  be 
issued.13  Matters  occurring  after  the  institution  of  the  proceedings  may  be 
considered  in  determining  whether  or  not  a  peremptory  writ  should  issue.1-'* 
Even  if  the  relator  were  entitled  to  the  writ  at  the  time  he  commenced  the 
proceedings,  yet  if  he  is  not  entitled  to  it  at  the  time  of  decision,  as  where  the 
act  required  has  in  the  meanwhile  become  useless,  impossible,  or  unlawful, 
the  writ  will  not  be  granted.14   If  the  statute  or  ordinance  upon  which  the  right 


one  effect,  and  that  is  to  encourage  the  peti- 
tioner in  fulure  petty  litigation  for  the  fees 
and  emoluments  of  the  office  lo  which  he  was 
elected,  it  should  not  be  granted.  State  v. 
Finley,  74  Mo.  App  213. 

Mandamus  to  Gratify  Spite.  —  The  writ  will 
not  be  allowed  where  it  is  apparent  that  it  is 
applied  for  to  gratify  the  spite  of  a  private  in- 
dividual.   Hale  v.  Risley",  69  Mich.  596. 

1.  Clear  Legal  Eights  and  No  Other  Adequate 
Remedy.  —  Rex  v.  Baker,  3  Burr.  1267;  Coos 
Bay  R.  Co.  v.  Wieder,  26  Oregon  462.  See 
also  supra,  this  section,  2.  b.  Clear  Legal  Rights 
and  Duties. 

2.  Value  or  Importance  of  Subject  Matter.  — 

Rex  v.  Baker,  3  Burr.  1267;  Coos  Bay  R.  Co. 
v.  Wieder,  26  Oregon  462. 

But  where  the  object  sought  to  be  accom- 
plished is  of  small  importance  ihe  writ  may  be 
denied.    Colt  v.  Roberts,  28  Conn.  333. 

3.  Public  Interest  Considered.  —  Vinette  v. 
Chaffee  County,  1  Denver  L.  J.  6;  Potwin 
Place  v.  Topeka  R.  Co.,  51  Kan.  609;  Effing- 
ham v.  Hamilton,  68  Miss.  523;  People  v.  New- 
ton, 58  N.  Y.  Super.  Ct.  439;  People  v.  Board 
of  Assessors,  etc.,  137  N.  Y.  201;  Harris  v. 
State,  96  Tenn.  516. 

4.  Doubtful  and  Difficult  Cases.  —  Reg.  v.  Dart- 
mouth, 5  Q.  B.  878,  48  E.  C.  L.  878;  Kinnear  v. 
Haldimand  County,  30  U  C.  Q.  B.  398;  State 
v.  Marston,  6  Kan.  524;  Free  Press  Assoc  v. 
Nichols,  45  Vt.  7.  See  also  supra,  this  section, 
2.  b.   Clear  Legal  Rights  and  Duties. 

5.  Fraud  and  Bad  Faith.  —  State  v.  Marston,  6 
Kan.  524;  Merrill  v.  Gladwin  County,  61  Mich. 
95;  People  v.  Board  of  Assessors,  137  N.  Y. 
201.  See  also  People  v.  McGuire,  (Supm.  Ct. 
Spec.  T.)  31  Misc.  (N.  Y.)  324. 

0.  Imposing  Equitable  Terms.  —  Stevens  *. 
Saainaw  County,  62  Mich.  579. 

7.  Relator  Responsible  for  Act  Complained  of.  — 
Hale  v.  Risley,  69  Mich.  596. 

8.  Absconding  from  Jurisdiction.  —  Foster  v. 
Redneli,  50  Vt.  285,  wherein  the  relator  had 


absconded  to  avoid  payment  of  alimony,  and 
for  this  reason  the  court  refused  a  mandamus 
to  compel  the  dismissal  of  the  divorce  proceed- 
ings. 

9.  Long  Accounting  Involved.  —  Board  of  Edu- 
cation v.  Spencer,  52  Kan.  574. 

10.  Compliance  in  Violation  of  Spirit  of  Law.  — 
Wiedwald  v.  Dodson,  95  Cal.  450;  State  v. 
Phillips  County,  26  Kan.  419;  State  v.  Beck. 
(Nev.  1899)  57  Pac.  Rep.  935;  People  v.  Board 
of  Assessors,  etc.,  137  N.  Y.  201;  State  v. 
Shaw,  43  Ohio  St.  324. 

11.  Decision  of  Questions  Between  Persons  Not 
Parties.  —  &  /.D11  Bose,  54  Ala.  278 ;  Osborne 
v.  Lindow,  78  Mich.  606. 

12.  No  Right  to  Ultimate  Relief  Sought.  — 
People  v.  Tremain,  29  Barb.  (N.  Y.)  96.  17 
How.  Pr.  (N.  Y.)  142. 

13.  Matters  Arising  After  Institution  of  Proceed- 
ings. —  State  v.  Williams.  68  Conn.  131. 

14.  Alabama.  — Ex  p.  Shaudies,  66  Ala.  134; 
Comer  v.  Bankhead,  70  Ala.  136;  Hall  v. 
Steele,  82  Ala.  562. 

Georgia.  —  Stacy  v.  Hammond,  96  Ga.  125. 

Lllinois.  —  Highway  Com'rs  v.  People.  31  111. 
97;  People  v.  Brooks,  57  111.  142;  Cristman  v. 
Peck,  90  111.  150;  Gormley#.  Day,  114  111.  185; 
Aff  v.  Hopkins,  57  111.  App.  529;  Board  of  Edu- 
cation v.  Bolton,  85  III.  App.  92. 

Louisiana.  —  State  v.  Board  of  Supervisors 
of  Election,  49  La.  Ann.  578. 

Maryland.  —  !  mith  v.  Erb,  4  Gill  (Md.)  437. 

Minnesota.  —  State  v.  Archibald,  43  Minn. 
328. 

Missouri.  —  State  v.  Schofield,  41  Mo.  38. 
ATebraska.  —  State  v.  Newman,  25  Neb.  35. 
Nevada.  — State  v.  McCuIlough,  3  Nev.  202. 
New  Jersey.  —  State  v.  Perrine,  34  N.  J.  L. 
257. 

Ohio.  —  State  v.  Newark,  10  Ohio  Cir.  Dec. 
440,  19  Ohio  Cir.  Ct.  5. 

South  Carolina.  —  Ex  p.  Mackev,  15  S.  Car. 
322;  State  v.  Railroad  Co.,  31  S.  Car.  609. 

Washington,  —  Hice  v.  Orr,  16  Wash.  163, 
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or  duty  rests  is  repealed  pending  the  proceedings,  the  mandamus  will  be 
denied.1 

(2)  Laches  and  Limitations.  —  It  is  usually  held  that  the  general  statute  of 
limitations  does  not  apply  to  applications  for  a  writ  of  mandamus,2  the  pro- 
ceeding not  being  an  ordinary  civil  action  to  which  alone  the  statute  applies.3 
But  the  court  in  exercising  its  discretion  in  regard  to  the  issuance  of  the  writ 
will  be  guided  by  the  analogy  of  the  statute,  as  is  done  in  equity  cases.4 
Laches  or  delay  in  making  application  for  the  writ,  although  not  an  absolute 
bar,  may  in  the  discretion  of  the  court  afford  sufficient  ground  for  its  denial.5 
In  determining  what  will  constitute  such  unreasonable  delay  or  laches  as  will 
djfeat  the  right  to  a  mandamus,  regard  should  be  had  to  the  circumstances 
justifying  the  delay,  to  the  nature  of  the  case,  the  relief  demanded,  and  the 
question  whether  the  rights  of  the  defendant  or  other  persons  have  been  preju- 
diced by  the  delay.6    In  a  few  cases  it  has  been  held  that  a  mandamus  should 


1.  Repeal  of  Statute  or  Ordinance  Fending  Pro- 
ceedings. —  People  v.  Central  Pac.  R.  Co.,  62 
Cal.  506;  State  v.  Gibbs,  13  Fla.  55,  7  Am. 
Rap.  233;  Gormlev  v.  Day,  114  III.  185;  People 
v.  New  Y-;rk  Cent.,  etc.,  R.  Co.,  158  N.  Y.  410. 

2.  Statute  of  Limitations  Not  Applicable  — 
Kentucky.  —  Farmers'  Nat.  Bank  v.  Stone, 
(Ky.  1900)  58  S.  W.  Rep.  983. 

Michigan.  —  Oceana  County  v.  Hart  Tp.,  48 
Mich.  319;  Merrill  v.  Gladwin  County,  61 
Mich.  95. 

Mississippi.  —  Klein  v.  Smith  County,  54 
Miss.  254. 

Montana.  —  Territory  v.  Pott,  3  Mont.  364. 

New  York.  —  People  v.  Chapin,  104  N.  Y. 
96;  People  v.  Westchester  County,  12  Barb. 
(N.  Y.)4+6;  People  v.  Cady,  51  N.  Y.  Super. 
Ct.  316;  Waltermire  v.  VVestover,  14  N.  Y.  20; 
Miner  v.  Beekman,  50  N.  Y.  343. 

Ohio.  —  State  v.  Board  of  Education,  2  Ohio 
Cir.  Dec.  441,  4  Ohio  Cir.  Ct.  97;  Chinn  v. 
Fayette  Tp.,  32  Ohio  St.  236. 

Pennsylvania.  —  Boyer's  Petition,  15  Pa. 
Co.  Ct.  531. 

South  Carolina.  —  State  v.  Kirby,  17  S.  Car. 
566;  State  v.  Appleby,  25  S.  Car.  100. 

Vermont.  —  State  v.  Meagher,  57  Vt.  398. 

Contra. —  Barnes  v.  Glide,  117  Cal.  1,  59 
Am.  St.  Rep.  153;  Barber  v.  Mulford,  117  Cal. 
356;  Meents  v.  Reynolds,  62  111.  App.  17; 
Prescott  v.  Gonser,  34  Iowa  175;  Beecher  v. 
Clay  County,  52  Iowa  140;  Auditor  v.  Hal- 
bert,  78  Ky.  577;  State  v.  Boyd,  49  Neb.  309; 
State  v.  King,  34  Neb.  196,  33  Am.  St.  Rep. 
635;  State  v.  School  Dist.  No.  9,  30  Neb.  520, 
27  Am.  St.  Rep.  420;  Gloucester  County  v. 
Catl?tt,  86  \ra.  15S. 

A  Statute  Applicable  to  Special  Proceedings  will 
bar  an  application  fir  a  mandamus.  Barnes 
v.  Glide,  117  Cal.  1,  59  Am.  St.  Rep.  153; 
People  v.  French,  (Supm.  Ct.  Gen.  T.)  13  Abb. 
N.  Cas.  (N.  Y.)  413,  31  Hun  (N.  Y.)  617;  People 
v.  Police  Com'is,  Daily  Reg.  (N.  Y.)  Aug  2 

Mandamus  to  Compel  Payment  of  a  Judgment  is 

not  limited  by  the  period  within  which  an 
exjeution  may  be  issued  or  the  judgment 
revived  by  scire  facias.  Carroll  v.  Board  of 
Police.  28  Miss.  38. 

Contra.  —  U.  S.  v.  Oswego  Tp.,  28  Fed. 
Rep.  55. 

3.  See  supra,  II.  5.  Action  or  Special  Proceed- 
ing. See  also,  generally,  article  Limitation 
of  Actions,  ante,  p.  136. 


4.  Discretion  Guided  by  Analogy  of  Statute.  — 
George's  Creek  Coal,  etc.,  Co.  v.  Allegany 
County,  59  Md.  256;  Territory  v.  Potts,  3 
Mont.  364;  People  v.  Chapin,  104  N.  Y.  96, 
reversing  40  Hun  (N.  Y.)  386;  State  v.  Board 
of  Education,  2  Ohio  Cir.  Dec.  441,  4  Ohio  Cir. 
Ct.  97. 

6.  Laches  Ground  for  Denying  Writ  —  England. 
—  Reg.  v.  Justices,  1  Gale  &  D.  706,  6  Jur. 
506;  Moore  v.  Port  Bruce  Harbor  Co.,  14  U. 
C.  Q.  B.  365. 

Georgia.  —  Savannah  v.  State,  4  Ga.  26. 
Kansas.  —  Rice  v.  Board  of  Canvassers,  50 
Kan.  149. 

Maine.  —  Mitchell  v.  Boardman,  79  Me.  469. 
Maryland.  —  Smith  v.  Erb,  4  Gill  (Md.)  437; 
George's  Creek  Coal,  etc.,  Co.  v.  Allegany 
County,  59  Md.  255. 

Michigan.  —  Mabley  v.  Judge,  41  Mich.  31; 
Blanchard  v  Church,  47  Mich.  644;  Eggleston 
v.  KentCircuit  Judge,  50  Mich.  147;  Crittenden 
v.  Reilly,  97  Mich.  637. 

Missouri.  —  State  v.  Finley,  74  Mo.  App.  213. 
Montana.  —  Territory  v.  Potts,  3  Mont.  364. 
New  York.  —  Weavel  v.  Lasher,  1  Johns, 
Cas.  (N.  Y.)  241;  People  v.  Delaware  C.  PI.,  2 
Wend.  (N.  Y.)  256;  People  v.  Seneca  C.  PI., 
2  Wend.  (N.  Y.)  264;  People  v.  Westchester 
County,  12  Barb.  (N.  Y.)  446;  People  v.  Ulster 
County,  16  Johns.  (N.  Y.)  59;  People  v. 
French,  31  Hun  (N.  Y.)  617,  13  Abb.  N.  Cas. 
(N.  Y.)  413;  People  v.  Marsh,  21  N.  Y.  App. 
Div.  88;  People  v.  McCartney,  28  N.  Y.  App. 
Div.  138;  People  v.  Syracuse,  78  N.  Y.  56; 
People  v.  Chapin,  104  N.  Y.  96. 

North  Carolina.  —  Cross  v.  Cross,  90  N.  Car. 
15;  Brown  v.  Williams,  84  N.  Car.  116. 

Ohio.  — State  v.  Ehrman,  10  Ohio  Dec.  (Re- 
print) 36,  18  Cine.  L.  Bui.  173;  Boren  v.  Darke 
County,  21  Ohio  St.  311;  Chinn  v.  Fayette 
Tp.,  32  Ohio  St.  236;  State  v.  Cappeller,  39 
Ohio  St.  455- 

South  Carolina. — State  v.  Kirby,  17  S.  Car. 
566;  State  v.  Thomson,  19  S.  Car.  600;  State 
v.  Appleby,  25  S.  Car.  100. 

Texas.  —  Teat  v.  McGaughey,  85  Tex.  478. 
Wisconsin. — State    v.  Juneau  County,  38 
Wis.  554;  State  v.  Jennings,  48  Wis.  549.  See 
also  cases  cited  in  the  note  following. 

6.  What  Constitutes  Laches.  —  See  generally 
the  title  Laches,  vol.  18,  p.  95.  See  also  the 
following  mandamus  cases: 

England.  —  Rex  v.  Stainforth,  etc..  Canal 
Co.,  1  M.  &  S.  32;  Rex  v.  Cockermouth  In- 
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not  be  refused  upon  the  ground  of  laches  if  the  application  is  made  within  the 
period  of  statutory  limitation,1  though  other  cases  have  held  that  a  man- 
damus may  be  denied  upon  the  ground  of  unreasonable  delay  although  it  falls 
short  of  the  time  given  for  commencing  actions.2 

(3)  Effect  of  Pending  Proceedings.  —  Mandamus  will  not  issue,  except  in 
extraordinary  cases,  where  proceedings  are  pending  in  another  court  for  an 
adjudication  of  the  question  involved,3  or  where  the  result  of  such  proceed- 
ings may  render  a  mandamus  unnecessary,  fruitless,  or  otherwise  improper."1 
But  the  granting  of  a  mandamus  being  a  matter  of  discretion,  the  pendency 
of  another  proceeding  will  not  prevent  an  award  of  the  writ  in  what  the  court 
may  deem  a  proper  case.5 

(4)  Writ  Unnecessary  or  Unavailing. — The  extraordinary  writ  of  man- 
damus will  never  be  issued  in  any  case  where  it  is  unnecessary,6  or  where,  if 


closure  Art,  1  B.  &  Ad.  378,  20  E.  C.  L.  403; 
Reg.  v.  Justices,  I  Saund.  &  C.  164,  2  N.  Sess, 
Cas.  420,  4  Dotvl.  &  L.  94,  10  Jur.  808,  15  L. 
J.  M.  C.  114. 

United  States.  —  In  re  Hohorst,  150  U.  S.  653. 

California. — McConoughey  v.  Torre  nee,  124 
Cal.  330. 

Connecticut. — Taylor  v.  Gillette,  52  Conn. 
218. 

Georgia.  —  Savannah  v.  State,  4  Ga.  43. 

Indiana.  —  Wood  v.  State,  (Ind.  1900)  55  N. 
E.  Rep.  959. 

Michigan.  —  Blanchard  v.  Church,  47  Mich. 
644;  Gray  v.  Saginaw  Circuit  Judge,  49  Mich. 
628;  Walcott  v.  Jackson,  51  Mich.  249;  Merrill 
v.  County  Treasurer,  61  Mich.  95. 

Missouri.  —  Slate  v.  Finley,  74  Mo.  App. 
213. 

Montana.  —  Territory  v.  Potts,  3  Mont.  368. 
New  Jersey. — Taylor  v.  Bayonne,  57  N.J. 
L.  376. 

New  York.  —  People  v.  Delaware  C.  PI.,  2 
Wend.  (N.  Y.)  256;  People  v.  Seneca  C.  PI.,  2 
Wend.  (N.  Y.)  264;  People  v.  Westchester 
County,  12  Barb.  (N.  Y.)  446;  People  Cooper, 
2.4  Hun  (N.  Y.)  337;  People  v.  Adams,  (Supm. 
Ct.  Gen.  T.)  18  N.  Y.  Stipp.  896;  People  v. 
Justices,  78  H  un  (N.  Y.)  334;  Matter  of  Vander- 
hoff,  (Supm.  Ct.  Spec.  T.)  15  Misc.  (N.  Y.)  434; 
People  v.  Palmer,  3  N.  Y.  App.  Div.  389;  Peo- 
ple v.  Collis,  6  N.  Y.  App.  Div.  467;  Matter  of 
McDonald,  34  N.  Y.  App.  Dir.  512;  People  v. 
Board  of  Education,  20  N.  Y.  App.  Div.  452; 
People  v  Bryant,  28  N.  Y.  App.  Div.  480; 
People  v.  Scannell,  (Supm.  Ct.  Spec.  T.)  28 
Misc.  (N.  Y.)  401;  People  v.  Welde,  (Supm. 
Ct.  Spec.  T.)  28  Misc.  (N.  Y.)  582:  People  v. 
Feitner,  (Supm.  Ct.  Spec.  T.)  29  Misc.  (N.  Y.) 
702;  People  :..  Lantry,  48  N  Y.  App.  Div.  131, 
reversing  (Supm.  Ct.  Spec.  T.)  27  Misc.  (N.  Y.) 
160;  People  v.  Dallon,  158  N.  Y.  175,  reversing 
(Supm.  Ct.  Spec.  T.)  24  Misc.  (N.  Y.)88;  People 
v.  Keller,  31  N.  Y.  App.  Div.  248;  People  i\ 
Keating,  49  N.  Y.  App.  Div.  123;  People  v.  Dal- 
ton,  52  N.  Y.  App.  Div.  371;  People  v.  French, 
(Supm.  Ct.  Gen.  T.)  13  Abb.  N.  Cas.  (N.  Y.) 
413,  31  Hun  (N.  Y.)  617;  People  v.  Syracuse, 
78  N.  Y.  56;  People  v.  Chapin,  104  N.  Y.  96, 
reversing  40  Hun  (N.  Y.)  386;  People  v.  Board 
of  Education,  158  N.  Y.  125. 

Ohio.  —  Chinn  z:  Fayette  Tp.,  32  Ohio  St. 
236. 

Oklahoma. —  See  Territory  v.  Caffrey,  8  Okla. 
193- 

South  Carolina.  —  State  v.  Appleby,  25  S. 
Car.  100;  State  v.  Knight,  31  S.  Car.  81. 


Moore  v.  Waco  Bldg.  Assoc 
v.  Superior 


State 


Ct.,  15 


Texas. 
Tex.  265. 

Washington. 
Wash.  314. 

Wisconsin.  —  State  v.  Jennings,  48  Wis.  549. 
And  see  cases  cited  in  the  preceding  note. 

1.  Delay  Not  Exceeding  Statutory  Period.  — 
Wilkinson  v.  Cheatham,  43  Ga.  258;  State  v. 
Renick,  157  Mo.  292. 

Where  mandamus  is  sought  to  enforce  a 
substantial  right,  as  distinguished  from  cor- 
rection of  mere  errors  in  practice,  delay  not 
exceeding  the  time  allowed  by  the  statute  of 
limitations  for  an  action  for  similar  injuries 
ought  not  to  prejudice  the  application.  Peo- 
ple v.  Westchester  County,  12  Barb.  (N.  Y.) 
446. 

2.  Delay  Short  of  Statutory  Period  May  Bar  Re- 
lief. —  People  v.  Chapin,  104  N.  Y.  96,  reversing 
40  Hun  (N.  V.)  386. 

3.  Writ  Denied  Because  of  Pending  Proceedings. 
—  People  v.  Warfield,  20  111.  159;  People  v. 
Wiant,  4S  III.263;  Highway  Com'rs  v.  People, 
99  111.  587;  State  v.  Patterson,  ir  Neb.  266; 
State  v.  Burnell,  104  Wis.  246. 

4.  Where  Result  of  Proceedings  May  Pender 
Mandamus  Improper. —  People  v.  Newton,  126 
N.  Y.  656;  People  -•.  Fitch,  147  N.  Y.  355; 
Stater'.  Bridges,  21  Wash.  591;  State  v.  Wyo- 
ming County,  47  W.  Va.  672. 

5.  Issuance  in  Discretion  of  Court.  —  People  v. 
Salomon,  51  111.  37. 

6.  Writ  Unnecessary — England. —  Reg.  v. 
Black  wall  R.  Co.,  9  Dowl.  55S. 

Canada.  —  Giles  v.  Wellington,  30  Ont.  610; 
Ex  p.  Grieves,  19  N.  Bruns.  4. 

Arkansas.  —  Middleton  v.  McCullough,(Ark. 
1888)  9  S.  W.  Rep.  844. 

Georgia.  —  Atlanta  v.  Gate  City  Gas  Light 
Co.,  71  Ga.  107. 

Idaho.  —  Burkhart  v.  Reed,  2  Idaho  470. 
Illinois.  —  North  v.  State  University,  37  111. 
296;  People  v.  Dulaney,  96  111.  503. 

Indiana.  —  Burnsville  Turnpike  Co.  v  State, 
119  Ind.  382;  State  v.  Bonnell,  119  Ind.  494. 
Louisiana.  —  State  v.  Land,  52  La.  Ann.  309. 
Maryland.  —  State  v.  Graves,  19  Md.  351,  Si 
Am.  Dec.  639;  Booze  v.  Humbird,  27  Md.  1; 
George's  Creek  Coal,  etc.,  Co.  v.  Allegany 
County,  59  Md.  259;  Pumphrey  v.  Baltimore, 
47  Md.  145,  28  Am.  Rep.  446. 

Arew  York. —  People  v.  American  Union  L. 
Ins.  Co.,  (Supm.  Ct.  Tr.  T.)  31  Misc.  (N.  Y.) 
617;  Greve  r.  Wallowitz,  (Supm.  Ct.  Spec.  T.) 
24  Misc.  (N.  Y.)  601. 

Texas.  —  Horton  v.  Pace,  9  Tex.  Si. 
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Is  iued,  it  would  prove  unavailing,  fruitl 
compel  the  doing  of  a  vain  and  usele? 

Vermont.  —  Matter  of  White  River  Bank,  23 
Vt.  478;  Bates  v.  Keith,  66  Vt.  163. 

Washington.  —  State  v.  Hunter,  4  Wash.  651. 

See  also  Exp.  Mackey,  15  S.  Car.  329;  Reg. 
v.  Blackwall  R.  Co.,  9  Dowl.  558;  State  v. 
Westport,  135  Mo.  120;  Burkhart  v.  Reed,  2 
Id  ili  470. 

1.  Writ  Unavailing,  Fruitless,  or  Nugatory  — 

England.  —  Reg.  v.  Bridgeman,  2  N.  Sess. 
Cas.  232,  10  Jur.  159,  15  L.  J.  M.  C.  44;  Rex  v. 
Justices,  2  B.  &  Ad.  391,  22  E.  C.  L.  108;  Ex 
p.  Jarvia,  9  Dowl.  120;  Reg.  v.  Birmingham 
Recorder,  3  W.  R.  236. 

Canada.  — Giles  r.  Wellington,  30  Ont.  610. 

I'nited  States.  —  Missouri  v.  Murphy,  170 
U.  S.  78. 

Alabama. — State  v.  Judge,  15  Ala.  740; 
Ex  p.  Harris,  52  Ala,  87,  23  Am.  Rep.  559; 
Ex  p.  Wiley,  54  Ala.  226;  Ex  p.  Du  Bose,  54 
Ala.  278:  Ex  p.  Shaudies,  66  Ala.  134;  Comer 
v.  Bankhead,  70  Ala.  136;  Hall  v.  Steele,  82 
Ala.  562. 

Arkansas.  —  Lamar  v.  Wilkins,  28  Ark.  34. 

California.  — Clark  v.  Crane,  57  Cal.  629; 
Stone  :•.  McCann,  79  Cal.  460;  Boyne  v.  Ryan, 
10 )  Cal.  265. 

Colorado.  —  People  v.  Butler,  24  Colo.  401. 

Delaware.  —  Lurtz  v.  Hardcastle,  I  Marv. 
(DjI.)  450. 

District  of  Columbia.  —  U.  S.  v.  Chandler,  2 
Mickey  (D.  C.)  527;  Arrison  v.  Cook,  6  D.  C. 
335- 

Florida.  —  State  v.  Inspectors  of  Election,  17 
Fla.  26;  State  v.  Internal  Imp.  Fund,  20  Fla. 
402;  Slate  v.  Marion  County,  27  Fla.  438; 
State  v.  Board  of  County  Canvassers,  17  Fla.  9. 

Georgia.  —  Pitts  Hall,  60  Ga.  389;  Stacy 
v.  Himmond,  96  Ga.  125;  Carter  v.  Janes,  96 
Ga.  280:  Savannah,  etc.,  Canal  Co.  v.  Shuman, 
91  Ga.  402,  44  Am.  St.  Rep.  43;  Hanye  v. 
Candler,  99  Ga.  214. 

Illinois  —  People  v.  Hatch,  33  III.  140; 
People  v.  Lieb,  85  III.  484;  Cristman  v.  Peck, 
90  III.  150;  Klokke  v.  Stanley,  109  111.  192; 
G  >rmley  v.  Day,  114  111.  185;  People  v.  Healy, 
12.3  111.  9,  15  Am.  St.  Rep.  90;  Sivigert  v. 
Hamilton  County,  130  111.  538;  People  v.  Jef- 
feis,  186  111.  631;  People  v.  Donnelly,  59  111. 
App.  413;  People  v.  Ruby,  59  111.  App.  653; 
People  v.  Kohlsaat,  66  111.  App.  505,  affirmed 
168  111.  37;  Gunning  v.  Sheahan,  73  111.  App. 
118. 

Indiana.  — State  v.  Cox,  (Ind.  1900)  58  N.  E. 
Rep.  849. 

Iowa.  —  Potts  v.  Tuttle,  79  Iowa  253. 

Kansas.  —  State  v.  Dodge  City,  etc.,  R.  Co., 
53  Kan,  329;  State  v.  Alchison,  etc..  R.  Co.,  60 
K  in.  858,  57  Pac.  Rep.  106;  State  v.  Humph- 
rey, 47  Kan.  561;  Shcllabarger  v.  Jackson 
County,  50  Kan.  13S;  Rice  v.  Board  of  Can- 
vassers, 50  Kan.  149. 

Louisiana.  —  State  v.  Sommerville,  104  La. 
74;  State  v.  Smith,  104  La.  370;  Corporation 
v.  Paulding,  4  Mart.  N.  S.  (La.)  189;  Bassett  v. 
School  Directors,  9  La.  Ann.  513;  Slate  v. 
New  Orleans,  34  La.  Ann.  469;  State  v.  New 
Orleans,  35  La.  Ann.  221;  State  v.  Board  of 
Supervisors  of  Election,  49  La.  Ann.  578;  State 
v.  Otero,  52  La.  Ann.  1. 


ess,  and  nugatory.  The  court  will  not 
;s  thing.1    Thus,  if  for  any  reason  it  is 

Maine.  —  Mitchell  v.  Boardman,  79  Me.  469; 
Williams  v.  Lincoln  County.  35  Me.  345; 
Woodbury  v.  Piscataquis  County,  40  Me. 
304;  Dane  v.  Derby,  54  Me.  95,  89  Am.  Dec. 
727. 

Maryland.  — Slate  v.  Graves,  ig  Md.  374,  81 
Am.  Dec.  639;  Slate  v.  Kirkley,  29  Md.  85; 
Booze  v.  Humbird,  27  Md.  1;  Stale  v.  Register, 
59  Md.  283;  Brown  v.  Bragunier,  79  Md.  234; 
Stale  v.  Latrobe,  81  Md.  222;  Wells  v.  Munroe, 
86  Md.  443- 

Michigan.  —  Tennant  v.  Crocker,  85  Mich. 
328;  Talbot  Paving  Co.  v.  Detroit,  91  Mich. 
262. 

Minnesota.  —  State  v.  Archibald,  43  Minn. 
328. 

Mississippi.  ■ — ■  Foote  v.  Browr,  60  Miss.  155; 
Myers  v.  Chalmers,  60  Miss.  772. 

Missouri.  —  State  v.  Rodman,  43  Mo.  256; 
State  v.  Draper,  50  Mo.  24;  State  v.  Temper- 
ance Benev.  Assoc.,  42  Mo.  App.  485;  Slate  v. 
Finley,  74  Mo  App.  213;  State  v.  Sluckey,  78 
Mo.  App.  533;  State  v.  Police  Com'rs,  2  Mo. 
App.  Rep.  518. 

Montana.  — State  v.  Tooker,  15  Mont.  8. 

Nevada.  —  State  v.  McCullough,  3  Nev.  202. 

New  Jersey.  —  Clarke  v.  Board  of  Health,  49 
N.  J.  L.  349- 

New  York.  —  Ex  p.  Paine,  1  Hill  (N.  Y.)66f; 
People  v.  Tremain,  (Supm.  Ct.  Gen.  T.)  17 
How.  Pr.  (N.  Y.)  142,  reversing  in  part  17 
How.  Pr.  (N.  Y.)  10;  People  v.  Monroe  County 
Oyer  &  T.,  20  Wend.  (N.  Y.)  108;  People  v. 
Ennis,  iS  N.  Y.  App.  Div.  412;  People  v. 
Medical  Soc,  32  N.  Y.  1S7;  Clark  v.  Miller, 
54  N.  Y.  528,  affirming  47  Barb.  (N.  Y.)  38. 

North  Carolina.  —  Lyon  v.  Granville  County, 
120  N.  Car.  237. 

Ohio.  —  State  v.  Murphy,  2  Ohio  Cir.  Dec. 
190,  3  Ohio  Cir.  Ct.  332;  Deckman  v.  Oak 
Harbor,  6  Ohio  Cir.  Dec.  729,  10  Ohio  Cir.  Ct. 
409;  State  v.  Newark,  10  Ohio  Cir.  Dec.  440, 
19  Ohio  Cir.  Ct.  5;  State  v.  Paul,  9  Ohio  Dec. 
(Reprint)  226,  11  Cine.  L.  Bui.  234;  State  v. 
Berry,  14  Ohio  St.  315;  State  v.  McGregor,  44 
Ohio  St.  628. 

Oregon.  —  Slate  v.  Multnomah  County,  (Ore- 
gon igoo)  62  Pac.  Rep.  208;  Simon  v.  Durham, 
10  Oregon  52. 

Pennsylvania.  —  Com.  v.  Ripple,  4  Kulp  (Pa.) 
59;  Com.  v.  McCormick,  8  Pa.  Dist.  117; 
Com.  v.  Colley  Tp.,  29  Pa.  St.  121. 

South  Carolina.  — State  v.  Comptroller  Gen- 
eral, 4  S.  Car.  185;  Ex  p.  Mackey,  15  S.  Car. 
329- 

Tennessee.  —  White's  Creek  Turnpike  Co.  v. 
Marshall,  2  Baxt.  (Tenn.)  123.  v 

Texas.  —  Fuller  v.  Brown,  10  Tex.  Civ. 
App.  64. 

Vermont.  —  Hall  v.  Crossman,  27  Vt.  297; 
Spiritual  Atheneum  Soc.  v.  Selectmen,  58  Vt. 
192;  Kendall  v.  Aldrich,  68  Vt.  478. 

Virginia. — Chew  v.  Justices,  2  Va.  Cas. 
208;  Amory  v.  Justices,  2  Va.  Cas.  523. 

Washington.  —  Chalk  v.  White,  4  Wash.  156; 
State  v.  Parker,  6  Wash.  411. 

West  Virginia.  —  State  v.  Wyoming  County, 
47  W.  Va.  672. 

Wisconsin.  —  State  v.  Anderson,  100  Wis. 
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not  within  the  legal  and  actual  power  of  the  respondent  to  perform  the  act 
required,  mandamus  will  not  issue.1  Mandamus  will  not  issue  to  compel  the 
doing  of  an  act  which  has  already  been  done,3  or  which  the  respondent  is 
willing  to  do  without  coercion.3  A  mere  abstract  right,  unattended  by  any 
substantial  benefit  to  the  relator,  will  not  be  enforced  by  mandamus.4  The 


523;  State  v.  Washington  County,  2  Chand. 
(Wis.)  247;  State  v.  Hastings,  10  Wis.  518; 
State  v.  Elwood,  11  Wis.  17;  State  v.  Water- 
town,  9  Wis.  254. 

But  see  Gilman  v.  Bassett,  33  Conn.  305. 

1.  Acts  Impossible  of  Performance  —  England. 
—  Reg.  v.  London,  etc.,  R.  Co..  6  R.  &  Can. 
Cas.  634;  Reg.  v.  London,  etc.,  R.  Co.,  16  Q. 
B.  864,  71  E.  C.  L.  864;  Rex  v.  Twytord,  5  Ad. 
&  El.  430,  31  E.  C.  L.  373;  Reg.  v.  Ambergate, 
etc.,  R.  Co.,  1  El.  &  Bl.  372,  72  E.  C.  L.  372; 
Re  Bristol,  etc.,  R.  Co.,  47  L.  J.  Q.  B.  48,  3  Q. 
B.  D.  10,  37  L.  T.  N.  S.  527,  26  W.  R.  236. 

Alabama.  —  Mead  v.  Dunn,  Minor  (Ala.)  46, 
12  Am.  Dec.  25;  Ex  p.  Du  Bose,  54  Ala.  278; 
Ex  p.  Shaudies,  66  Ala.  134. 

Arkansas.  —  Exp.  Blackburn,  10  Ark.  416; 
Ackerman  v.  Desha  County,  27  Ark.  457. 

California. —  Bates  v.  Porter,  74  Cal.  224; 
People  z-.  San  Francisco,  28  Cal.  429. 

Colorado.  —  Colorado  Fuel,  etc.,  Co.  v.  State 
Board  of  Land  Com'rs,  14  Colo.  App.  84; 
Aspen  v.  Aspen  Town,  etc.,  Co.,  10  Colo.  191; 
People  v.  Spruance,  8  Colo.  307. 

Connecticut.  —  State  v.  Towers,  71  Conn.  657. 

Delaware.  —  McCoy  v.  State,  2  Marv.  (Del.) 
543;  Swift  v.  Richardson,  7  Houst.  (Del.)  338, 
40  Am.  St.  Rep.  127. 

District  of  Columbia.  —  U.  S.  v.  District  of 
Columbia,  5  Mackey  (D.  C.)  389. 

Florida.  — Duval  County  v.  Jacksonville,  36 
Fla.  196;  State  v.  Marion  County,  27  Fla.  438. 

Georgia.  —  Savannah,  etc..  Canal  Co.  v. 
Shuman,  91  Ga.  400,  44  Am.  St.  Rep.  43; 
Stacy  v.  Hammond,  96  Ga.  125. 

Illinois.  —  People  v.  Gilmer,  10  111.  242; 
People  v.  Hatch,  33  111.  9;  People  v.  Chicago, 
51  111.  17;  People  v.  Chicago,  etc.,  R.  Co.,  55 
111.  95,  8  Am.  Rep.  631;  Macoupin  County  v. 
People,  58  111.  191;  People  v.  Cline,  63  111. 
394;  Highway  Com'rs  v.  People,  66  111.  339; 
Springfield,  etc.,  R.  Co.  v.  Wayne  County,  74 
III.  27;  People  :■.  Highway  Com'rs,  118  111. 
239;  Ohio,  etc.,  R.  Co.  v.  People,  120  111.  200; 
Chicago,  etc.,  R.  Co.  v.  Suffern,  129  111.  274; 
Highway  Com'rs  v.  People,  2  111.  App.  24; 
Allen  v.  Conlon,  2  111.  App.  166;  Highway 
Com'rs  z>.  Snyder,  15  111.  App.  645;  People  v. 
Soucy,  26  111.  App.  505;  People  v.  Cook 
County,  176  111.  576. 

loiva.  —  Rice  v.  Walker,  44  Iowa  458. 

Kansas.  —  Shawnee  County  v.  State,  42 
Kan.  327. 

Maryland.  —  Public  School  Com'rs  v.  Alle- 
gany County,  20  Md.  449. 

Michigan.  —  Benton  Harbor  v.  St.  Joseph, 
etc.,  St.  R.  Co.,  102  Mich.  386,  47  Am.  St. 
Rep.  553- 

Nebraska. — State  v.  Otoe  County,  10  Neb. 
19;  State  v.  Livsey,  27  Neb.  55. 

Nevada.' — State  v.  Waterman,  5  Nev.  323. 

New  Jersey.  —  State  v.  Douglass,  33  N.  J.  L. 
363;  Warner  v.  Reading,  46  N.  J.  L.  519; 
Silverihorne  v.  Warren  R.  Co.,  33  N.  J.  L.  173; 
State  v.  Perrine,  34  N.  J.  L.  257. 
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New  York.  —  People  v.  Dutchess,  etc.,  R. 
Co.,  58  N.  Y.  152;  People  v.  Hayt,  66  N.  Y. 
606;  People  v.  Westchester  County,  15  Barb. 
(N.  Y.)  607;  People  v.  Greene  County,  12  Barb. 
(N.  Y.)  217;  Colonial  L.  Assur.  Co.  v.  New 
York  County,  24  Barb.  (N.  Y.)  166;  People  v. 
Highway  Com'rs,  (Supm.  Ct.  Spec.  T.)  11  How. 
Pr.'(N.  Y.)  89;  Peoples  Dalton,  158  N.  Y.  204. 

Ohio.  —  State  v.  Block,  7  Ohio  Dec.  (Reprint) 
532,  3  Cine.  L.  Bui.  792. 

Pennsylvania. — Com.  v.  McFadden,  8  W. 
N.  C.  (Pa.)  454;  Com.  v.  Griest,  2  Dauphin  Co. 
Rep.  (Pa.)  247.  22  Pa.  Co.  Ct.  482,  8  Pa.  Dist. 
468. 

South  Carolina.  —  State  v.  Lehre,  7  Rich.  L. 
(S.  Car.)  234;  State  v.  Comptroller-Gen.,  4  S. 
Car.  185;  Exp.  Mackey,  15  S.  Car.  329. 

Tennessee.  —  State  v.  Miller,  1  Lea  (Tenn.) 
606;  White's  Creek  Turnpike  Co.  v.  Marshall, 
2  Baxt.  (Tenn.)  123;  Gillespie  v.  Wood,  4 
Humph.  (Tenn.)  437. 

West  Virginia.  —  State  v.  Wyoming  County, 
47  W.  Va.  672. 

Wisconsin.  — State  v.  Milwaukee,  20  Wis.  87; 
Stale  v.  Beloit,  21  Wis.  280,  91  Am.  Dec. 
474- 

2.  Acts  Already  Performed  —  Alabama.  — 
Johnson  v.  Ward,  82  Ala.  486. 

Illinois.  —  Highway  Com'rs  v.  People.  31  111. 
97;  Board  of  Education  v.  Bolton,  85  111. 
App.  92. 

Massachusetts.  —  Hitchcock  v.  Hampden 
County,  131  Mass.  519. 

Michigan. — Gallagher  v.  Cheboygan  County, 
119  Mich.  271. 

Missouri. — State  v.  Schofield,  41  Mo.  38; 
State  v.  Draper,  50  Mo.  24. 

Nebraska.  — Slate  v.  Neuman,  25  Neb.  35. 

New  York.  —  People  v.  Cannedy,  (Supm.  Cl. 
App.  Div.)  66  N.  Y.  Supp.  961. 

Oklahoma.  —  Weeden  v.  Arnold,  5  Okla.  578. 

South  Caiolina. — Slate  v.  McMillan,  52  S. 
Car  60;  State  v.  Railroad  Co.,  31  S.  Car.  609. 

Washington.  —  Hice  v.  Orr,  16  Wash.  163. 

Canada. —  Monette  v.  Charrette,  4  Montreal 
Leg.  N.  220. 

3.  Acts  Which.  Respondent  Is  Willing  to  Per- 
form.—  People  v.  Dulanev,  96  111.  503;  Slate 
v.  Judge,  39  La.  Ann.  97;  State  v.  Burbank. 
22  La.  Ann.  300;  Double  v.  McQueen,  96 
Mich.  39;  State  v.  Hunter,  4  Wash.  651. 

4.  Abstract  Bight.  —  Gormley  v.  Day,  114 
111.  185;  Aff  v.  Hopkins,  57  III  App.  529; 
Board  of  Education  v.  Bolton,  85  111.  App.  92; 
State  v.  Westport.  135  Mo.  120;  State  v.  Asso- 
ciated Press,  159  Mo.  410;  State  v.  Flad,  26  Mo. 
App.  500;  State  v.  Finley,  74  Mo.  App.  213; 
People  v.  Fitzgerald,  (Supm.  Ct.  Gen.  T.)  13 
N.  Y.  Supp.  663,  59  Hun  (N.  Y.)  625. 

Pecuniary  Interest  Necessary.  —  The  writ  will 
issue  to  enforce  only  a  right  the  denial  of 
which  affects  the  party's  pecuniary  interest; 
"it  will  not  be  granted  to  settle  a  mere  fancy 
question."  People  v.  Masonic  Benev.  Assoc., 
98  III.  635. 
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writ  may  be  denied  where  the  value  of  the  thing  in  demand  is  insignificant, 
and  no  substantial  interest  is  involved.1 

6.  Demand  and  Refusal  —  a.  Necessity.  —  As  a  general  rule  a  prior  demand 
for  the  performance  of  the  act  sought  to  be  compelled  and  a  refusal  upon  the 
part  of  the  respondent  are  necessary  to  the  maintenance  of  an  application  for 
a  writ  of  mandamus.2    But  there  is  considerable  conflict  in  the  cases.  In 


1.  Value  Insignificant.  —  Colt  v.  Roberts,  28 
Conn.  333;  People  v.  Hatch,  33  111.  9,  per 
Walker,  J.;  State  v.  Renick,  157  Mo.  292; 
Hall  v.  Crossman,  27  Vt.  297. 

2.  Demand  and  Refusal  Necessary  —  England. 
—  Reg.  v.  Bodmin,  61  L.  J.  M.  C.  151,  (1892) 
2  Q.  B.  21,  66  L.  T.  N.  S.  562,  40  W.  R.  606,  56 
J.  P.  504;  Exp.  Thompson,  6  Q.  B.  721,  51  E. 

C.  L.  721;  Rex  v.  Brecknock,  etc.,  Canal  Nav. 
Co.,  4  N.  &  M.  871,  3  Ad.  &  El.  217,  30  E.  C. 
L.  8t,  1  Hurl.  &  W.  279;  Reg.  v.  Bristol,  etc., 
R.  Co.,  4  Q.  B.  162,  45  E.  C.  L.  162,  3  Gale  & 

D.  384,  3  R.  &  Can.  Cas.  433,  7  Jur.  233,  12 
L.  J.  Q.  B.  106;  Reg.  v.  Frost,  8  Ad.  &  El.  822, 
35  E.  C.  L.  536;  Reg.  v.  Si.  Margaret,  1  Per. 
&  Dav.  116,  8  Ad.  &  El.  S89,  35  E.  C.  L.  558, 
4  W.  W.  &  H.  673;  Reg.  v.  Eastern  Counties 
R.  Co.,  10  Ad.  &  El.  531,  37  E.  C.  L.  174;  Rex 
v.  Justices,  4  B.  &  C.  891,  10  E.  C.  L.  466. 

Canada.  —  Reg.  v.  Sewerage  Com'rs,  12  N. 
Bruns.  3;  Reg.  v.  Bruce  Counly,  11  U.  C.  C,  P. 
575;  In  re  Township  Clerk,  12  U.  C.  Q.  B.  622; 
Hughes  v.  Mutual  F.  Ins.  Co.,  13  U.  C.  Q.  B. 
153,  ir  U.  C.  Q.  B.  241;  Goodwin  v.  Ottawa, 
etc.,  R.  Co.,  13  U.  C.  C.  P.  254;  In  re  Union 
School  Section  No.  15,  etc.,  17  U.  C.  Q.  B.  275; 
Peck  v.  Peterborough  County,  34  U.  C.  Q.  B. 
129. 

United  States.  —  Reeside  v.  Walker,  11  How. 
(U.  S.)  272;  Com.  v.  Boutweli,  13  Wall.  (U.  S.) 
526;  U.  S.  v.  Boutweli,  17  Wall.  (U.  S.)  604; 
U.  S.  v.  Indian  Grave  Drainage  Dist.,  85  Fed. 
Rep.  928,  57  U.  S.  App.  416;  Presque  Isle 
Counly  v.  Thompson,  22  U.  S.  App.  418;  Life, 
etc.,  Ins.  Co  v.  Adams.  9  Pet.  (U.  S.)  573. 

Alabama.  —  Ex  p.  Edwards,  (Ala.  1899)  2^ 
So.  Rep.  643;  Parker  v.  Hubbard,  64  Ala.  203; 
Foster  v.  White,  86  Ala.  467;  Ex  p.  Scudder- 
Gale  Grocery  Co.,  120  Ala.  434. 

Arkansas.  —  Coit  v  Elliott,  28  Ark.  294;  Lee 
County  v.  State,  36  Ark.  276;  State  v.  Law- 
son.  i4Ark.  114. 

California.  —  People  v.  Romero,  18  Cal.  89; 
Crandall  v.  Amador  County,  20  Cal.  72;  Oro- 
ville,  etc.,  R.  Co.  v.  Plumas  County,  37  Cal. 
354:  Shirley  v.  Cottonwood  School  Dist.,  (Cal. 
1892)  31  Pac.  Rep.  365;  Tilden  v.  Sacramento 
County,  41  Cal.  68;  Talcolt  v.  State  Harbor 
Com'rs,  53  Cal.  199;  Price  v.  Riverside  Land, 
etc  ,  Co.,  56  Cal.  431;  People  v.  Reis,  76  Cal. 
269;  Peck  v.  Los  Angeles  County,  90  Cal.  384; 
Barnes  v.  Glide,  117  Cal.  1,  59  Am.  Si.  Rep. 
153. 

Colorado.  —  People  v.  Rio  Grande  County,  7 
Colo.  App.  229;  Grand  County  v.  People,  8 
Colo.  App.  43. 

Connecticut.  —  Douglas  v.  Chatham,  41  Conn. 

211. 

District  of  Columbia.  —  U.  S.  v.  Bayard,  4 
Mackey  (D.  C.)  310;  U.  S.  v.  Chandler,  2 
Mackey  (D.  C.)  527. 

Florida.  —  State  v.  Jacksonville,  22  Fla.  21, 
citing  and  distinguishing  Columbia  County  v. 
King,  13  Fla.  451;  State  v.  Rose,  26  Fla.  117. 


Georgia.  —  Leonard  v.  House,  15  Ga.  473. 
Illinois.' — Westherfcrd  v.  Wilson,  3  111.  253; 
Macoupin  County  v.  People,  58  111.  191 ;  Chi- 
cago v.  Sansum,  87  111.  182;  Cairo  v.  Everett, 
107  III.  75;  People  v.  Hyde  Park,  117  111.  462; 
People  v.  Board  of  Education,  127  111.  613; 
People  v.  Mt.  Morris,  137  111.  576. 

Indiana.  —  Evansville,  etc.,  R.  Cc.  v.  State, 
149  Ind.  276;  Lewis  v.  Henley,  2  Ind.  332; 
Smith  v.  Talbott,  11  Ind.  144;  Henderson  v. 
State,  53  Ind.  60;  Condit  v.  Newton  County,  25 
Ind.  422;  Green  Mount,  etc.,  Turnpike  Co.  v. 
Bulla,  45  Ind.  1;  Jackson  School  Tp.  v.  Fal- 
low, 75  Ind.  118;  State  v.  Slick,  86  Ind.  501; 
Ingerman  v.  State,  128  Ind.  225;  Lake  Erie, 
etc.,  R  Co.  v.  State,  139  Ind.  158. 

Iowa.  —  Chance  v.  Temple,  1  Iowa  179: 
Scripture  v.  Burns,  59  Iowa  70;  State  v.  Counly 
Judge,  7  Iowa  1R6;  State  v.  Bailey,  7  Iowa  390. 
Kansas.  —  Dobbs  v.  Stauffer,  24  Kan.  127. 
Kentucky.  —  Lowe  v.  Phelps,  14  Bush  (Ky.) 
642;  Male  High  School  v.  Auditor,  80  Ky. 
336. 

Louisiana.  — State  v.  Judge,  39  La.  Ann.  97; 
French  v.  Prieur,  6  Rob.  (La.)  299;  State  v. 
Roger,  7  La.  Ann.  382;  Compton  v.  Airial,  9 
La.  Ann.  496;  State  v.  New  Orleans,  etc.,  R. 
Co.,  44  La.  Ann.  1026. 

Michigan.  —  Swarthout  v.  McKnight,  99 
Mich.  347;  People  v.  Walker,  9  Mich.  328;  Le 
Roux  v.  Judere,  45  Mich.  416;  Chesebro  v. 
Montgomery,  70  Mich.  650;  Hitchcock  v.  Hos- 
mer,  97  Mich.  614. 

Minnesota.  —  Slate  v.  Davis,  17  Minn.  429; 
State  v.  Schaack,  28  Minn.  358. 

Mississippi.  —  Hardee  v.  Gibbs,  5c  Miss.  802. 
Missouri.  —  State  v.  Associated  Press,  159 
Mo.  410;  Stale  v.  Edwards,  35  Mo.  App.  680. 
See  also  State  v.  Stuckey,  78  Mo.  App.  533. 
Montana.  —  Fisk  v.  Cuthbert,  2  Mont.  593. 
Nebraska.  —  Kemerer  v.  Stale,  7  Neb.  130 
State  v.  Eberhardt,  14  Neb.  201;  State  v.  Kin-; 
kaid,  23  Neb.  641;  State  ?'.  Smith,  31  Neb.  590; 
Stale  v.  Baushausen,  49  Neb.  558. 

Nevada. — State  v.  Wrigiit,  10  Nev.  167; 
State  v.  Gracey,  11  Nev.  223. 

New  Jersey.  —  State  v.  Governor,  25  N.  J.  L. 
331;  Silverthorne  v.  Warren  R.  Co.,  33  N.  J. 
L.  372. 

New  York.  —  People  v.  Cayuga  C.  PI.,  10 
Wend.  (N.  Y.)  632;  People  v.  Cayuga  Counly, 
(Supm.  Ct.  Spec.  T.)  22  Misc.  (N.'Y.)  616;  Peo- 
ple v.  McDonald,  (Supm.  Ct.  Spec.  T.)  52  N.  Y. 
Supp.  898;  People  v.  Syracuse,  (Supm.  Ct. 
Spec.  T.)  26  Misc.  (N.  Y.)  522;  Midberry  v. 
Collins,  9  Johns.  (N.  Y.)  345  ;  People  v.  Cruger, 
12  N.  Y.  App.  Div.  536;  People  v.  French, 
(Supm.  Ct.  Gen.  T.)  13  Abb.  N.  Cas.  (N.  Y.) 
413;  People  v.  Brooklyn,  149  N.  Y.  215;  People 
v.  Delaware  Counly,  (Supm.  Ct.  Spec.  T.)  12 
How.  Pr.  (N.  Y.)  50. 

North  Carolina.  —  Home  v.  Cumberland 
County,  122  N.  Car.  466. 

Ohio.  —  State  v.  Hamilton  County,  20  Ohio 
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some  courts  a  distinction  is  made  between  duties  of  a  public  nature  and  those 
of  a  mere  private  character  which  affect  private  individuals  only.  In  the  case 
of  a  public  duty  which  is  strictly  of  a  public  nature,  and  not  affecting  indi- 
vidual interests,  and  where  no  one  is  especially  empowered  to  demand  its  per- 
formance, there  is  no  necessity  for  a  demand  and  refusal.  Where  the  duty  is 
required  to  be  performed  by  the  law  and  is  of  a  public  nature,  the  law  is 
a  sufficient  demand,  and  an  omission  to  perform  is  a  refusal.1  Again  some 
courts  have  held  that  where  the  duty  sought  to  be  enforced  is  of  such  a 
character  that  it  could  not  be  expected  to  be  performed  until  demand,  the 
writ  will  not  issue  until  after  demand  has  been  made;  but  when  the  law 
unconditionally  requires  the  doing  of  a  particular  act,  no  demand  is  neces- 
sary.3 If  the  claim  or  duty  was  uncertain  or  unknown  to  the  respondent,  the 
relator  is  not  entitled  to  a  mandamus  in  the  absence  of  a  prior  demand.3 
The  matter  rests  more  or  less  within  the  discretion  of  the  court.4    Where  it 


St.  425;  Cincinnati  College  v.  La  Rue,  22  Ohio 
St.  469. 

Oregon.  —  McLeod  v.  Scott,  21  Oregon  94. 

Pennsylvania.  —  Com.  v.  Cochran,  I  S.  &  R. 
(Pa.)  473;  Hyde  Park  Borough,  6  L.  T.  N.  S. 
(Pa.)  29;  Com.  v.  Allegheny  County,  37  Pa. 
St.  237. 

Rhode  Island.  —  Mauran  v.  Smith,  8  R.  I.  192, 
5  Am.  Rep.  564. 

South  Carolina.  —  State  v.  Lehre,  7  Rich.  L. 
(S.  Car.)  234;  State  v.  Mclver,  2  S.  Car.  25; 
State  v.  Kennington,  10  S.  Car.  299;  State  v. 
Clieraw,  etc.,  R.  Co.,  16  S.  Car.  524;  State  v. 
Columbia,  22  S.  Car.  583. 

South  Dakota.  —  Thomas  v.  Beadle  County, 
1  S.  Dak.  452. 

Tennessee. — Slate  v.  Miller,  1  Lea  (Tenn.) 
60S. 

Texas.  —  Burrell  v.  Blanchard,  (Tex.  Civ. 
App.  1899)  51  S.  VV.  Rep.  46;  Gulf,  etc.,  R.  Co. 
v.  Lockhart,  4  Tex.  App.  Civ.  Cas.,  §  297; 
Milan  County  v.  Bell,  Dall.  (Tex.)  366. 

Virginia.  —  Glsaves  v.  Terry,  93  Va.  491. 

Washington.  —  States.  Hunter,  4  Wash.  651; 
State  v.  Superior  Ct.,  13  Wash.  514. 

West  Virginia.  —  Fisher  v.  Charleston,  17 
W  Va.  616. 

Wisconsin.  —  State  v.  Milwaukee,  20  Wis.  87; 
State  v.  Elba,  34.  Wis.  169. 

See  also  cases  cited  to  more  specific  proposi- 
tions infra,  this  section. 

1.  Demand  and  Refusal  Unnecessary  in  Case  of 
Btrictly  Public  Duties  —  United  States.  —  Norlh- 
ern  Pac.  R.  Co.  v.  Washington  Ter.,  142  U.  S. 
492. 

Arkansas. — Lee  County  z.  State,  36  Ark. 
276. 

California.  —  Oroville,  etc.,  R.  Co.  v.  Plumas 
C  )  laty,  37  Cal.  354;  People  v.  Reis,  76  Cal. 
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Idaho.  —  Elmore  County  v.  Alturas  County, 
(Idaho  1891.)  37  Pac.  Rep.  34g. 
.  Illinois.  —  People  v.  Board  of  Education,  127 
111.  613;  People  v.  Mt.  Morris,  137  111.  576; 
People  v.  Crabb,  156  111.  155;  Highway  Com'rs 
v.  Jackson,  165  111.  17,  61  111.  App.  381;  People 
v.  Kipley,  171  111.  44;  Women's  Catholic  Order 
v.  Condon,  84  111.  App.  564. 

Indiana  —  Insjerman  v.  Slate,  128  Ind.  225; 
State  v.  Slick,  86  Ind.  501. 

Iowa.  —  Slate  :■.  County  Judge,  7  Iowa  186; 
State  v.  Bailey,  7  Iowa  390;  Palmer  v.  Stacy, 
44  Iowa  340. 


Kansas.  —  Chicago,  etc.,  R.  Co.  v.  Chase 
County,  49  Kan.  399. 

Massachusetts.  —  Atty.-Gen.  v.  Boston,  123 
Mass.  460. 

Minnesota.  —  State  v.  Davis,  17  Minn.  429; 
State  v.  Weld,  39  Minn.  426.  But  see  State  v. 
Schaack,  28  Minn.  358. 

Mississippi.  —  Jefferson  County  v.  Arrghi,  51 
Miss.  667. 

Montana.  —  Chumasero  v.  Potts,  2  Mont.  242. 

Nebraska.  ■ —  State  v.  Eberhardt,  14  Neb.  201; 
State  v.  Smith,  31  Neb.  590. 

Nevada.  —  State  v.  Gracey,  11  Nev.  223. 

New  Jersey. — Cleveland  v.  Board  of  Finance, 
38  N.  J.  L.  259. 

New  York. —  People  i.  Cruger,  12  N.  Y. 
App.  Div.  536. 

Pennsylvania.  —  Com.  v.  Allegheny  County, 
37  Pa.  St.  237;  Com.  v.  Pittsburgh,  34  Pa.  St. 
496. 

Washington.  — State  v.  Spokane  St.  R.  Co., 
19  Wash.  518. 

West  Vitginia.  —  Fisher  v.  Charleston,  17  W. 
Va.  616. 

Wisconsin.  —  Stale  v.  Cornwall,  97  Wis.  565. 

2.  Demand  Not  Necessary  Where  Duty  Is  Imper- 
ative —  United  States.  —  U.  S.  v.  Elizabeth,  9 
Reporter  232,  25  Fed.  Cas.  No.  15,041a. 

Florida.  —  Columbia  County  v.  King,  13  Fla. 
451;  State  v.  Jacksonville,  22  Fla.  21. 

Illinois.  —  Highway  Com'rs  v.  Jackson,  61 
111.  App.  381. 

Maryland.  —  Motlu  v.  Primrose,  23  Md. 
482;  Ellicott  v.  Levy  Ct.,  1  Har.  &  J.  (Md.) 
359;  Smith  v.  Erb,  4  Gill  (Md.)  442. 

Missouri.  —  Slate  v.  Slavens,  75  Mo.  508; 
State  v.  Stuckey,  78  Mo.  App.  533. 

Nevada.  —  Humboldt  County  v.  Churchill 
County,  6  Nev.  30. 

North  Carolina.  —  Nicholson  v.  Dare  County, 
121  N.  Car.  27 

Pennsylvania.  —  Com.  v.  Allegheny  County, 
37  Pa.  St.  237. 

South  Dakota.  —  Heintz  v.  Moulton,  7  S. 
Dak.  272. 

Wisconsin.  —  State  v.  Racine,  22  Wis.  258. 

3.  Claim  or  Duty  Uncertain  or  Unknown.  — 
Mottu  v.  Primrose,  23  Md.  502;  People  v.  Cru- 
ger, 12  N.  Y.  App.  Div.  536;  People  v.  Follett, 
(Supm.  Ct.  Spec.  T.)  24  Misc.  (N.  Y.)  510; 
People  v.  Clausen,  50  N.  Y.  App.  Div.  286; 
Fisher  v.  Charleston,  17  W.  Va.  617. 

4.  Discretion  of  Court.  —  Mottu  v.  Primrose, 
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appears  conclusively  from  the  conduct  of  the  defendant  that  there  would  have 
been  a  refusal  to  comply  if  a  demand  had  been  made,  no  previous  demand  is 
necessary.1  Whether  or  not  a  demand  and  a  refusal  are  necessary  in  any 
particular  class  of  cases  will  be  considered  hereafter  in  the  sections  dealing 
with  that  class  of  cases. 

b.  Sufficiency  of  Demand.  —  The  demand  must  be  express  and  distinct, 
and  not  couched  in  general  terms,  but  should  plainly  and  accurately  demand 
the  performance  of  that  which  the  court  is  asked  to  compel  the  respondent  to 
do.2  A  demand  for  one  thing  will  not  support  a  mandamus  to  compel 
another.3  The  demand  should  be  made  at  such  time  and  place  and  in  such 
form  and  manner  that  it  was  the  respondent's  duty  to  comply  therewith.4 
Where  the  statute  prescribes  how  the  demand  shall  be  made,  it  must  be  made 
in  that  manner,  or  mandamus  will  not  issue.5  The  person  authorized  to  per- 
form the  act  sought  to  be  compelled  is  the  proper  person  upon  whom  the 
demand  should  be  made.6  But  a  separate  demand  upon  one  who  as  a  mem- 
ber of  a  court  or  board  has  been  called  upon  to  act  and  has  refused  is  not 


23  Md.  501;  Fisher  v.  Charleston,  17  W.  Va. 
617;  Hiltnn  v.  Grand  Rapids,  112  Mich.  500. 

1.  Demand  Excused  Where  It  Would  Be  Useless 
—  United  States. — -Northern  Pac.  R.  Co.  v. 
Washington  Ter.,  142  U.  S.  492. 

Florida.  —  Columbia  County  v.  King,  13  Fla. 
451. 

Illinois.  —  People  v.  Barnett,  91  111.  422. 

Indiana.  — Lake  Erie,  etc.,  R.  Co.  v.  State, 
139  Ind.  158. 

Kansas.  —  Chicago,  etc.,  R,  Co',  v.  Chase 
County,  49  Kan.  399. 

Kentucky.  —  Muhlenburg  County  v.  More- 
head,  (Ky.  1898)  46  S.  W.  Rep.  484. 

Massachusetts.  —  Atty.-Gen.  v.  Boston,  123 
Mass.  461. 

Michigan.  —  Giddings  v.  Blacker,  93  Mich. 
1;  Hilton  v.  Grand  Rapids,  112  Mich.  500. 

Nebraska.  —  Stale  v.  Baushausen,  49  Neb. 
553. 

New  Mexico.  —  Conklin  v.  Cunningham,  7 
N.  Mex.  445. 

New  York. — In  re  Whitney,  (Supm.  Ct. 
Spec.  T.)  3  N.  Y.  Supp.  838;  Matter  of  Journal 
Pub.  Club,  (Supm.  Ct.  Spec.  T.)  30  Misc.  (N. 
Y.)  326;  People  v.  Clausen,  50  N.  Y.  App.  Div. 
286. 

North  Carolina.  —  Alexander  v.  McDowell 
County,  67  N.  Car.  330. 

Pennsylvania.  —  Com.  v.  Pittsburgh,  34  Pa. 
St.  496. 

South  Carolina.  —  Morton  v.  Comptroller 
Gen.,  4  S.  Car.  431. 

Canada.  —  Reg.  v.  Bruce  County,  11  U.  C.  C. 
P.  575;  Davidson  v.  Miller,  24  U.  C.  Q.  B.  66. 

But  see  People  v.  Mt.  Morris,  137  111.  576. 
See  also  infra,  this  subdivision,  What  Consti- 
tutes Refusal  or  Default. 

2,  Sufficiency  of  Demand  in  General  —  United 
States.  —  Helena  v.  U.  S.,  (C.  C.  A.)  104  Fed. 
Rep.  113. 

California.  —  Price  v.  Riverside  Land,  etc., 
Co..  56  Cal.  431. 

Florida.  —  State  v.  Jacksonville,  22  Fla.  21. 

Illinois.  —  Cairo  v.  Everett,  107  111.  75. 

Iowa.  —  Chance  v.  Temple,  I  Iowa  179. 

New  York.  —  People  v.  Cruger.  12  N.  Y.  App. 
Div.  536;  People  v.  Clausen,  50  N.  Y.  App. 
Div.  286. 

South  Carolina.  —  State  v.  Cheravv,  etc.,  R. 
Co.,  16  S.  Car.  531. 


South  Dakota.- — Thomas  v.  Beadle  County, 
1  S.  Dak.  452. 

Canada.  —  Moulton,  etc.,  Tps.  v.  Haldimand 
County,  12  Ont.  App.  503. 

Demand  in  Alternative.  —  It  is  no  ground  of 
objection  to  a  mandamus  that  a  requisition  is 
made  on  parties  in  the  alternative  to  do  one 
of  three  things,  if  the  duty  enjoined  by  act  of 
Parliament  forms  one  of  them,  and  there  has 
been  a  general  refusal  to  comply  with  such 
requisition.  Reg.  v.  Si.  Margaret,  Per.  &  Dav. 
116,  8  Ad,  &  El.  889,  35  E.  C.  L.  558,  4  W. 
W.  &  H.  673.  See  also  People  v.  Delaware 
County,  (Supm.  Ct.  Spec.  T.)  12  How.  Pr. 
(N.  Y.)  50;  Reg.  v.  Sewerage  Com'rs,  12  N. 
Bruns.  3. 

A  Notice  or  Threat  of  a  Lawsuit  cannot  be 
construed  into  the  previous  demand  required 
as  a  condition  precedent  to  the  issuance  of 
a  mandamus.  State  v.  Lehre,  7  Rich.  L.  (S. 
Car.)  275. 

3.  Specific  Act  Must  Be  Demanded.  —  Douglas 
v.  Chatham,  41  Conn.  211;  State  v.  Davis,  17 
Minn.  429. 

Incidental  Matters  Included  in  General  Demand. 

—  A  demand  for  the  ultimate  thing  desired 
includes  a  demand  for  all  necessary  incidental 
acts.  Thus,  a  demand  of  payment  against  a 
municipal  corporation  includes  a  demand  to 
do  anything  necessary  to  such  payment,  as  the 
levy  of  a  tax.  Cairo  v.  Everett,  107  111. 
75- 

4.  Demand  Such  as  Defendant  Should  Comply 
with.  —  In  re  Township  Clerk,  12  U.  C.  Q.  B. 
622;  Peck  v.  Peterborough  County,  34  U.  C. 
Q.  B.  129;  Macoupin  County  v.  People,  58  111. 
191;  People  v.  Walker,  9  Mich.  3ns ;  Butler  v. 
Saginaw  County,  26  Mich.  22.  But  see  State 
v.  Mclver,  2  S.  Car.  25. 

5.  Demand  in  Accordance  with  Statute.  —  New- 
ton v.  Board  of  Canvassers,  94  Mich.  455; 
People  v.  U.  S.  Mercantile  Reporting  Co., 
(Supm.  Ct.)  20  Abb.  N.  Cas.  (N.  Y.)  192; 
Cincinnati  College  v.  La  Rue,  22  Ohio  St.  469; 
State  v.  Elba,  34  Wis.  169. 

6.  Demand  on  Peruon  Authorized  to  Act.  — 
Knight  v.  Ferris,  6  Houst.  (Del.)  321;  Green 
Mount,  etc..  Turnpike  Co.  v.  Bulla,  45  Ind.  1; 
Martin  v.  W.  J.  Johnston  Co.,  62  Hun  (N.  Y.j 
557;  People  v.  Clausen,  50  N.  Y.  App.  Div. 
286. 
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necessary.1  A  demand  upon  one  member  of  a  canvassing  board  is  a  sufficient 
demand  upon  all.2  Where  after  demand  and  pending  the  proceedings,  the 
term  of  office  expires,  the  successor  in  office  is  not  entitled  to  a  new  demand.3 

c.  What  Constitutes  Refusal  or  Default.  —  While  it  is  not  neces- 
sary that  the  word  "  refuse  "  or  any  word  equivalent  to  it  should  be  used, 
there  must  be  enough  to  show  that  the  party  withholds  compliance  and  dis- 
tinctly determines  not  to  do  what  is  required.4  A  proper  and  reasonable 
postponement  of  action,  made  in  good  faith,  does  not  constitute  a  refusal  to 
act.5  But  a  colorable  or  unreasonable  delay  may  be  equivalent  to  a  refusal 
to  act.6  Mandamus  will  not  lie  to  prevent  an  anticipated  omission  of  duty,7 
because,  non  constat,  when  the  time  for  performance  arrives  the  officer  may 
perform  his  duty  and  the  writ  will  be  unnecessary. H  But  according  to  some 
cases  there  may  be  such  a  refusal  in  advance  or  such  a  manifestation  of  an 
intention  not  to  perform  the  duty  in  question  as  to  justify  the  issuance  of  a 
mandamus  before  there  has  been  an  actual  default.9 

7.  Time  of  Performance.  —  It  is  no  objection  to  the  issuance  of  the  writ  that 
the  time  for  the  performance  of  the  duty  has  passed,  as  it  is  only  in  case  of 
default  in  performance  at  this  time  that  the  writ  can  issue.10  But  if  the  act  or 
duty  is  one  that  can  be  performed  only  at  a  certain  time,  mandamus  will  not 
lie  to  compel  its  performance  at  any  other  time. 11 


1.  Separate  Demand  on  Member  of  Court  or 
Board.  —  Fleming  v.  Trovvsdale,  85  Fed.  Rep. 
189,  54.  U.  S.  App.  574;  Muhlenburg  County  v. 
Morehead.  (Ky.  1898)  46  S.  W.  Rep.  484. 

2.  Demand  on  One  Member  of  Board.  —  Chum- 
asero  v.  Potts,  2  Mont.  255. 

3.  New  Demand  on  Successor  in  Office.  —  Wood 
v.  State,  (Ind.  1900)  55  N.  E.  Rep.  959;  Reeder 
v.  Treasurer,  37  Mich.  351;  State  v.  Puckett,  7 
Lea  (Tenn.)  711;  State  v.  Gates,  22  Wis.  210; 
State  v.  Warner,  55  Wis.  285.  But  see  U.  S. 
v.  Boutwell,  17  Wall.  (U.  S.)  604. 

4.  Sufficiency  of  Refusal  or  Default  in  General 
—  England.  —  Rex  v.  Brecknock,  etc.,  Canal 
Nav.  Co.,  4  N  &  M.  871,  3  Ad.  &  El.  217,  30 
E.  C.  L.  81,  1  Hurl.  &  W.  279. 

Canada.  —  Hughes  v.  Mutual  F.  Ins.  Co.,  13 
U.  C.  Q.  B.  153,  11  U.  C.  Q.  B.  241;  Goodwin 
v.  Ottawa,  etc.,  R.  Co.,  13  U.  C.  C.  P.  254. 

United  States.  —  U.  S.  v.  Boutwell,  17  Wall. 
(U.  S.)  604. 

Arkansas.  — Coit  v.  Elliott,  28  Ark.  294. 

Kentucky.  —  Clark  v.  McKenzie,  7  Bush 
(Ky.)  527;  Maddox  v.  Graham,  2  Met.  (Ky.)7i. 

Nebraska. — State  v.  Baushausen,  49  Neb. 
558. 

South  Carolina.  —  State  v.  Lehre,  7  Rich.  L. 
(S.  Car.)  273. 

Washington.  —  State  v.  Spokane  St.  R.  Co., 
19  Wash.  518 

Insufficient  or  Improper  Performance  constitutes 
a  default.  Clark  v.  McKenzie,  7  Bush  (Ky.) 
527. 

5.  Reasonable  Postponement  Not  a  Refusal.  — 

Double  v.  McQueen,  96  Mich.  39;  State  v. 
Superior  Ct.,  13  Wash.  514. 

6.  Unreasonable  Delay  —  England.  —  Reg.  v. 
St.  Margaret.  1  Per.  &  Dav.  116,  8  Ad.  &  El. 
889,  35  E.  C.  L.  558,  4  W.  W.  &  H.  673. 

Canada.  — Goodwin  v.  Ottawa,  etc.,  R.  Co., 
13  U.  C.  C.  P.  254. 

Nevada.  —  State  v.  Lady  Bryan  Min.  Co.,  4 
Nev.  400. 

New  fersey. — State  v.  Rah  way,  33  N.  J.  L. 
no;  Cleveland  v.  Board  of  Finance,  38  N.  J. 
L.  259. 


New  York.  —  People  v.  Richmond  Countv, 
20  N.  Y.  253;  People  v.  Meakim,  56  Hun  (N. 
Y.)  626,  24  Abb.  N.  Cas.  (N.  Y.)  379,  477- 

South  Carolina.  —  Stau  v.  Columbia,  22  S. 
Car.  583. 

7.  Anticipated  Omissions  of  Duty  —  California. 

—  Talcott  v.  State  Harbor  Com'rs,  53  Cal.  199. 
District  of  Columbia.  —  U.  S.  v.  Bowen,  6  D. 

C.  196. 

Florida.  —  State  v.  Gibbs.  13  Fla.  55,  7  An. 
Rep.  233;  State  v.  Jefferson  County,  17  i  la. 
707;  McConihe  v.  State,  17  Fla.  238;  Lake 
County  v.  State,  24  Fla.  263;  Lx  p.  Ivey,  26 
Fla.  537. 

Illinois.  —  Gormley  v.  Day,  114  III.  185. 
Indiana.  — State  v.  Bonnell,  119  Ind.  494. 
Iowa.  —  Price  v.  Harned,  1  Iowa  473. 
Maryland.  —  Public  School  ConrTrs  v.  Alle- 
gany County,  20  Md.  449. 

Mississippi. — State  v.  Coahoma  County,  64 
Miss.  358. 

Missouri. — State  v.  Associated  Press,  159 
Mo.  410. 

Nebraska.  —  State  v.  School  Dist.  No.  9,  8 
Neb.  92. 

Nevada.  —  Humboldt  County  v.  Churchill 
County,  6  Nev.  30;  State  v.  Rising,  15  Nev. 
164. 

New  York.  —  People  v.  Richmond,  (Supm. 
Ct.  Spec.  T.)  5  Misc.  (N.  Y  )  26. 

Virginia.  —  Sights  v.  Yarnalls,  12  Gratt. 
(Va  )  292. 

8.  There  Is  a  Presumption  that  officers  will 
do  their  duty.  State  v.  Coahoma  County,  64 
Miss.  358;  In  re  Whitney,  (Supm.  Ct.  Spec.  T.) 
3  N.  Y.  Supp.  838. 

9.  Refusal  in  Advance  of  Time  for  Performance. 

—  Brandt  v.  Murphy.  68  Miss.  84;  State  v. 
Rotwilt,  15  Mont.  29;  State  v.  Wrigluson,  56 
N.  J.  L.  126.  See  also  In  re  Whitney,  (Supm. 
Ct.  Spec.  T.)  3  N.  Y.  Supp.  S38. 

10.  Time  for  Performance  Passed.  —  McConihe 
v.  State,  17  Fla.  238;  People  v.  Fairbury,  51 
111.  149;  State  v.  Franklin  County,  35  Ohio  St. 
458. 

11.  Performance  at  Unauthorized  Time.  —  Su- 
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8.  Expiration  of  Term  of  Office.  —  After  expiration  of  the  term  of  office,  or 
where  the  officer  or  board  has  become  functus  officio,  a  mandamus  will  not 
issue,1  unless  the  power  and  duty  to  act  still  continue,  in  which  case  a  mandamus 
is  proper.* 

9.  Determination  of  Constitutional  Questions  —  a.  In  General.  —  Mandamus 
will  not  lie  to  compel  the  doing  of  an  illegal  act,  and  the  illegality  may 
depend  upon  a  constitutional  provision  as  well  as  upon  a  statute.3  If  the 
respondent  acts  in  an  unconstitutional  manner  it  is  the  same  as  though  he  had 
not  acted,  and  mandamus  will  lie  to  compel  him  to  perform  his  duty  in  a 
lawful  manner.4 

b.  Unconstitutionality  of  Statute  as  Ground  for  Relief.  —  As 
a  general  rule,  it  is  said,  mandamus  should  not  issue  where  the  right  of  the 
relator  depends  on  holding  an  act  of  the  legislature  unconstitutional,5  especially 
where  the  interests  of  third  persons  are  involved.6  But  there  are  many  cases 
holding  that  a  mandamus  may  be  granted  although  the  relator's  right 
depends  upon  the  unconstitutionality  of  a  statute.7  Of  course,  in  accordance 
with  the  usual  rule,  the  constitutional  question  will  not  be  decided  unless  it  is 
necessary  to  a  determination  of  the  case,  and  the  protection  of  some  sub- 
stantial right.8  It  will  not  be  decided  before  the  time  when  the  statute  is  to 
take  effect  has  arrived  and  a  proper  case  under  the  statute  is  presented.9 


preme  Court  of  Atkansas,  I  Ky.  L.  Rep.  69; 
Stacy  v.  Hammond,  96  Ga.  125;  Public  School 
Com'rs  v.  Allegany  County,  20  Md.  449;  War- 
ren County  v.  Klein,  51  Miss.  807;  Mauney  v. 
Montgomery  County.  71  N.  Car.  486;  Curri- 
tuck County  v.  Dare  County,  79  N.  Car.  565; 
Cromartie  v.  Bladen  County,  87  N.  Car.  134; 
Stite  v.  Block,  7  Ohio  Dec.  (Reprint)  532,  3 
Cine.  L.  Bui.  792. 

1.  Expiration  of  Term  of  Office  —  England. — 
Rex  v.  Sewer  Com'rs,  2  Ld.  Raym.  1479. 

United  States.  —  U.  S.  v.  Boutwell,  17  Wall. 
(U.  S.)  604. 

California.  —  Leach  v.  Aitken,  91  Cal.  484. 

Colorado.  —  Fox  v.  Trinidad  Waterworks  Co., 
7  Colo.  App.  401. 

Florida.  —  State  v.  Gibbs,  13  Fla.  55,  7  Am. 
Rep.  233. 

Kansas.  —  State  v.  A*tchison,  etc.,  R.  Co.,  60 
Kan.  858,  57  Pac.  Rep.  106. 

Massachusetts.  —  Atty.-Gen.  v.  New  Bedford, 
128  Mass.  312. 

Mississippi.  —  Ross  v.  Lane,  3  Smed.  &  M. 
(Miss.)  695. 

Nevada  — State  v.  Waterman,  5  Nev.  323; 
State  v.  Kirman,  17  Nev.  380. 

New  Jersey.  —  State  v.  Perrine,  34  N.  J.  L. 
254. 

New  York.  —  People  v.  Excise  Com'rs, 
(Supm.  Ct.  Spec.  T.)  7  Abb.  Pr.  (N.  Y.)  34; 
People  v.  Greene  County,  12  Barb.  (N.  Y.)  217; 
People  v.  Collins,  19  Wend.  (N.  Y.)  56;  People 
v.  Board  of  Town  Canvassers.  (Supm.  Ct. 
Spec.  T.)  32  Misc.  (N.  Y.)  123. 

Ohio.  —  State  v.  Lynch,  8  Ohio  St.  347. 

Oregon.  — State  v.  Multnomah  County,  (Ore- 
gon 1900)  62  Pac.  Rep.  208. 

South  Carolina.  — Ex  p.  Mackey,  15  S.  Car. 
329- 

West  Virginia.  —  Dent  v.  Taylor  County,  45 
W.  Va.  750. 

2.  Mandamus  Proper  After  Expiration  of  Term. 

—  Frisbie  v.  Fogg,  78  Ind.  269;  St.  Luke's 
Church  v.  Slack,  7  Cush.  (Mass.)  226;  State  v. 
Shearer,  29  Neb.  477;  State  v.  Boyd,  49  Neb. 
303;  Kimball  v.  Lamprey,  19N.H.215;  People 
v.  Martin,  62  Barb.  (N.  Y.)  576. 


In  Montana  Ore-Purchasing  Co.  v.  Lindsay, 
(Mont.  1901)63  Pac.  Rep.  715,  it  was  held  that 
mandamusVould  lie  to  compel  a  judge  to  sign 
a  bill  of  exceptions  after  he  had  ceased  to  be 
judge.  The  cases  of  Leach  v.  Aitken,  91  Cal. 
484,  and  State  v.  Allyn,  7  Wash.  285,  were 
disapproved. 

The  Fact  that  Officers  Have  Resigned  will  not 
prevent  the  issue  of  a  mandamus  to  compel 
the  performance  of  a  public  duty,  where  their 
successors  have  not  been  elected  or  appointed 
and  qualified.  U.  S.  v.  Badger,  6  Biss.  (U.  S.) 
308,  24  Fed.  Cas.  No.  14,493. 

3.  Acts  Prohibited  by  Constitution. —  McDer- 
mont  v.  Dinnie,  6  N.  Dak.  279;  Dempsey  v. 
Board  of  Education,  40  W.  Va.  99. 

4.  Compelling  Action  in  Conformity  to  Constitu- 
tion.—  Baird  v.  Kings  County,  13S  N.  Y.  95. 

5.  Writ  Generally  Withheld  Where  Dependent 
on  Unconstitutionality  of  Statute. —  Hall  v.  San 
Francisco,  20  Cal.  591;  Davis  v.  San  Fran- 
cisco, 63  Cal.  581;  Wright  v.  Kelly.  (Idaho 
1895)  43  Pac.  Rep.  565;  People  v.  Stephens. 
(Supm.  Ct.)  2  Abb.  Pr.  N.  S.  (N.  Y.)  348;  Ex  p. 
Lynch,  16  S.  Car.  40;  State  v.  Hagood,  30  S. 
Car.  524;  League  v.  De  Young,  2  Tex.  497; 
Maxwell  v.  Burton,  2  Utah  599. 

6.  Interests  of  Third  Persons  Affected.  —  Davis 
v.  San  Francisco,  63  Cal.  581;  Wrights.  Kelly, 
(Idaho  1895)43  Pac.  Rep.  567;  State  v.  Lanier, 
47  La.  Ann.  568;  Smyth  v.  Titcomb.  31  Me. 
272;  State  v.  Douglas  County,  18  Neb.  506. 

7.  Relator  May  Assert  Unconstitutionality  of 
Statute. —  People  v.  San  Diego,  8,5  Cal.  369; 
McConihe  v.  State,  17  Fla.  238;  People  v 
Thompson,  355  111.  451 ;  Auditor  v.  Adams,  13  B. 
Mon.  (Ky.]  150;  Gayle  v  Owen  County  Ct.,  83 
Ky.  61;  State  v.  Stoddard,  (Nev.  1900)  62  Pac. 
Rep.  537;  Morgan  v.  Monmouth  Plank  Road 
Co.,  26  N.  J.  L.  99;  Burch  v.  Baxter,  12  Heisk. 
(Tenn.)  601;  Pickard  v.  Henderson,  15  Lea 
(Tenn.)  431.  See  also  Smith  v.  Saginaw,  81 
Mich.  123;  Pistorius  7.  Stempel,  81  Mich.  133. 

8.  Necessity  of  Determining  Constitutional  Ques- 
tion.—  Pislorius  v.  Stempel,  Si  Mich.  133. 

9.  Application  Premature. —  Ramagnano  v. 
Crook,  88  Ala.  450. 
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c  Unconstitutionality  of  Statute  as  a  Defense.  —  The  cases  are 
in  irreconcilable  conflict  as  to  whether  or  not  the  unconstitutionality  of  the 
statute  imposing  the  duty  can  be  urged  as  a  defense  in  mandamus  to  enforce 
the  duty.  Some  cases  hold  that  a  public  officer  cannot  set  up  unconstitution- 
ality as  a  defense,  mainly  upon  the  ground  that  he  has  no  personal  interest  in 
the  question,  and  that  a  statute  must  be  presumed  to  be  constitutional  until 
its  validity  is  attacked  by  one  whose  interests  are  affected.1  Other  courts 
permit  the  defense  upon  the  ground  that  an  unconstitutional  statute  is  no  law 
and  binds  no  one  to  observe  it.2  Under  either  view,  if  the  officer  has  a  per- 
sonal interest  in  the  question,  or  if  the  nature  of  the  office  is  such  as  to  require 
him  to  raise  it,  he  may  make  the  defense.3  After  an  act  has  been  judicially 
declared  in  a  proper  proceeding  to  be  unconstitutional,  an  officer  is  not  bound 
to  obey  it,  and  may  set  up  unconstitutionality  as  a  defense  in  mandamus.4 
A  constitutional  provision  adopted  subsequent  to  the  statute  and  changing 


1.  Unconstitutionality  Not  Available  as  a  Ds- 
fense  —  Idaho.  —  Wright  v.  Kelly,  (Idaho  1895) 
43  Pac.  Rep.  565. 

Louisiana.  —  Basselt  v.  Barbin,  11  La.  Ann. 
672;  State  v.  Judge,  33  La.  Ann.  1222;  State 
v.  Heard,  47  La.  Ann.  1679.  See  also  State  v. 
Lanier,  47  La.  Ann.  568.  See  the  cases  from 
this  jurisdiction  in  the  note  following. 

Maine.  — Smyth  v.  Titcomb,  31  Me.  272. 

Pennsylvania.  — Com.  v.  James,  135  Pa.  St. 
480.    See  also  Com.  v.  Sheehan,  81*  Pa.  St.  132. 

South  Carolina.  —  Ex  p.  Lynch,  16  S.  Car. 
40;  State  v.  Hagood,  30  S.  Car.  519.  But  see 
ci5es  in  succeeding  note. 

Utah. — Thoreson  v.  State  Board  of  Exam- 
iners, 19  Utah  18. 

Virginia.  —  Danville  v.  Blackwell,  80  Va.  38. 

3.  Unconstitutionality  of  Statute  a  Good  De- 
fense — United  States.  —  Hoover  v.  McChesney, 
Si  Fed.  Rep.  483.  See  also  Huntington  v. 
VVorthen,  120  U.  S.  97. 

California.  —  Smith  v.  Judge,  17  Cal.  547; 
Stevenson  v.  Colgan,  91  Cal.  6.19,  25  Am.  St. 
Rap.  230;  Rankin  v.  Colgan,  92  Cal.  605;  Patty 
v.  Colgan,  97  Cal.  251;  Brandenstein  v.  Hoke, 
101  Cal.  131;  Denman  v.  Broderick,  in 
Cal.  97. 

Floiida.  —  McConihe  v.  Stale,  17  Fla.  238; 
State  v.  Hocker,  36  Fla.  358.  Contra,  Franklin 
County  v.  Slate,  24  Fla.  55,  12  Am.  St.  Rep. 
187. 

Georgia.  — Savannah  v.  State,  4  Ga.  26. 

Illinois.  —  People  v.  Salomon,  46  111.  333; 
People  v.  Miner,  46  111.  384;  Madison  County 
v.  People,  58  111.  456;  People  v.  Thompson, 

155  HI.  451- 

Indiana.  — State  v.  Stout,  61  Ind.  143. 

Kansas.  —  State  v.  Meadows,  1  Kan.  90. 

Kentucky.  —  Police  Com'rs  v.  Louisville,  3 
Bash  (Ky.)  597;  Auditor  v.  Haycraft,  14  Bush 
(Ky.)  284. 

Louisiana.  —  State  v.  New  Orleans,  42  La. 
Ann.  92;  State  v.  ]  udge,  5  La.  Ann.  756;  Slate 
v.  Shakespeare,  41  La.  Ann.  156.  See  the 
cases  from  this  jurisdiction  in  the  preceding 
note. 

Maryland.  —  Public  School  Com'rs  v.  Alle- 
gany Countv,  20  Md.  449;  State  v.  Baltimore 
County,  29  Md.  516. 

Michigan.  —  Maynard  v.  Board  of  Canvass- 
ers, 84  Mich.  228. 

Missouri.  — State  v.  Mason,  153  Mo.  23. 

Nebraska.  — Stale  v.  Moore,  40  Neb.  8=4; 


Van  Horn  v.  State,  46  Neb.  62.  But  see  State 
v.  Stevenson,  18  Neb.  421;  State  v.  Douglas 
County,  iS  Neb.  506. 

Nevada.  —  State  v.  Stoddard,  (Nev.  1900)  62 
Pac.  Rep.  237;  State  v.  McKinney,  5  Nev. 
194;  Humboldt  County  v.  Churchill  County, 
6  Nev.  30. 

New  Jersey.  —  Pell  v.  Newark,  40  N.  J.  L. 
71 ;  Lake  wood  Tp.  v.  Brick  Tp.,  55  N.  J .  L.  275. 

New  York.  —  People  v.  Kellv,  (Ct.  App.)  5 
Abb.  N.  Cas.  (N.  Y.)  383;  People  v.  High- 
way Com'rs,  (Supm.  Ct.  Spec.  T.)  11  How. 
Pr.  (N.  Y.)  89;  People  v.  Chenango  County, 
8  N.  Y.  317;  People  z.  Batchellor,  53  N.  Y. 
128,  13  Am.  Rep.  480;  People  v.  State  Board 
of  Canvassers,  129  N.  Y.  360;  People  v.  Haws, 
(Supm.  Ct.  Gen.  T.)  15  Abb.  Pr.  (N.  Y.)  115. 
See  People  v.  Haws,  (Supm.  Ct.  Spec.  T.)  12 
Abb.  Pr.  (N.  Y.)  70. 

North  Dakota.  —  McDermott  v.  Dinnie,  6 
N.  Dak.  278. 

Ohio.  —  Cincinnati,  etc.,  R.  Co.  v.  Clin- 
ton County,  1  Ohio  St.  77;  Citizens'  Bank 
v.  Wright,  6  Ohio  St.  318;  State  v.  Fair- 
field County,  15  Ohio  St.  377;  Slate  v.  Warren 
County,  17  Ohio  St.  55S;  State  v.  Harris,  17 
Ohio  St.  608;  State  v.  Mitchell,  31  Ohio  St.  592. 

South  Carolina.  —  Morton  v.  Comptroller 
Gen.,  4  S.  Car.  430;  State  v.  Whitesides,  30  S. 
Car.  579.  But  see  cases  cited  in  preceding 
note. 

Tennessee.  —  State  v.  Whitworth,  8  Lea 
(Tenn.)  594. 

Texas.  —  Williams  v.  Taylor,  83  Tex.  670. 
West  Virginia.  —  State  v.  Wyoming  County, 
47  W.  Va.  672. 

Wisconsin.  —  State  v.  Milwaukee  County,  25 
Wis.  339;  Stale  v.  Tappan.  29  Wis.  664,  9  Am. 
Rep.  622;  State  v.  Sauk  County,  62  Wis.  376. 

Question  Not  Tried  on  Ex  Parte  Affidavits.  — 
The  question  raised  by  an  application  for  a 
mandamus,  whether  a  statute  has  been  con- 
stitutionally enacted  by  the  legislature,  can- 
not be  tried  upon  mere  ex  parte  affidavits,  nor 
upon  any  other  than  the  best  and  most  reliable 
evidence.    Legg  v.  Annapolis,  42  Md.  203. 

3.  Interest  or  Duty  of  Officers  to  Raise  Question. 
—  Denman  v.  Broderick,  in  Cal  97r  Norman 
v.  State  Board  of  Managers,  93  Ky.  537. 

4.  After  Judicial  Determination  of  Unconstitu- 
tionality.—  State  v.  lumel,  32  La.  Ann.  60; 
State  v.  Whitesides,  30  S.  Car.  579;  State  v. 
Harper,  30  S.  Car.  5S6. 

764  Volume  XIX. 


Acts  and  Proceedings 


MANDAMUS. 


of  Public  Officers  and  Boaids. 


the  law  is  a  good  defense.1 

10.  Election  of  Remedies.  —  A  person  injured  by  an  official  omission  of  a 
ministerial  officer  may  have  his  choice  between  an  action  for  damages  and  a 
remedy  by  mandamus,  but  he  cannot  pursue  both.2  But  the  mere  fact  that 
the  relator  has  instituted  an  action  at  law  will  not  constitute  a  bar  to  the  issu- 
ance of  a  mandamus  where  the  relief  obtainable  in  the  action  at  law  would  be 
inadequate.3 

11.  Mandamus  Equivalent  to  Action  Against  State.  —  Mandamus  will  not  lie 
against  a  public  officer  where  it  would  be  equivalent  to  an  action  against  the 
state.4  Thus  a  contract  with  the  state  cannot  be  enforced  by  mandamus 
against  the  state  officers.5 

IV.  Acts  and  Proceedings  of  Public  Officers  and  Boards —  1.  Controversies 
Relating  to  Office  — -  a.  Appointment  of  Officer.  — Where  it  is  the  manda- 
tory duty  of  an  officer  or  board  to  appoint  an  officer  to  fill  a  certain  position, 
mandamus  will  lie  to  compel  such  appointment.6  But  where  the  appointment 
involves  the  exercise  of  discretion,7  or  when  the  office  is  filled  by  an  incum- 
bent exercising  the  functions  of  the  office  dc  facto  and  under  col  or  of  right,8 
mandamus  will  not  lie.  The  appointment  of  any  particular  person  cannot 
usually  be  compelled  by  mandamus,9,  because,  as  has  been  seen,  the  exercise 
of  judgment  and  discretion  will  not  be  controlled  by  mandamus.10 

b.  Acceptance  of  Office.  —  Mandamus  will  lie  to  compel  a  person  duly 
elected  or  appointed  to  office  to  accept  the  same  and  exercise  the  functions 


1.  'Subsequent  Constitutional  Change  in  Law.  — 

Louisiana  v.  Jumel,  107  U.  S.  711;  People  v. 
Brooks,  57  111.  142;  Citizens'  Bank  v.  Wright, 
6  Ohio  St.  318. 

2.  Election  Between  Damages  and  Mandamus 
Necessary. —  Kendall  71.  Stokes,  3  How.  (U.  S.) 
87;  State  v.  Ryan,  2  Mo.  Apo.  303;  Allen  v. 
Wabash,  etc.,  R.  Co.,  84  Mo.  646. 

3.  Commencement  of  Action  as  Bar  to  Man- 
damus.—  Coos  Bay  R.  Co.  v.  VVieder,  26  Ore- 
gon 464. 

4.  Mandamus  Equivalent  to  Action  Against 
State  —  England.  —  Matter  of  De  Bode,  6  Dowl. 
776,  1  W.  W.  &  H.  332. 

Canada.  —  McQueen  v.  Reg.,  16  Can.  Sup. 
Ct.  1. 

United  States.  —  Reeside  v.  Walker,  ir  How. 
(U.  S.)  272;  U.  S.  v.  Guthrie,  17  How.  (U.  S.) 
284;  Louisiana  v.  Jumel,  107  U.  S.  711. 

District  of  Columbia.  —  State  v.  Durham,  4 
Mackey  (D.  C.)  235. 

Florida.  —  Towle  v.  State,  3  Fla.  202. 

Indiana. — Carr  v.  State,  127  Ind.  204,  22 
Am.  St.  Rep.  624. 

Iowa.  —  Chance  v.  Temple,  1  Iowa  179. 

Maine.  —  Weston  v.  Dane,  51  Me.  461. 

Michigan.  —  Ambler  v.  Auditor  Gen.,  38 
Mich.  746;  Ottawa  County  v.  Auditor  Gen., 
69  Mich,  r;  Bresler  v.  Butler.  60  Mich.  40. 

New  York.  —  People  v.  Canal  Board,  13 
Barb.  (N.  Y.)  432. 

Tennessee.  —  Williams  v.  Register,  Cooke 
(Tenn.)  2T4. 

Texas.  —  League  v.  De  Young,  2  Tex.  497; 
Marshall  v.  Clark,  22  Tex.  23;  Houston  Tap, 
etc.,  R.  Co.  v.  Randolph,  24  Tex.  317. 

But  see  Lindsey  v.  State  Auditor,  3  Bush 
(Ky.)  233;  People  Contracting  Board,  46 
Barb.  (N.  Y.)  254. 

5.  Contract  with  State  Not  Enforceable  by  Man- 
daaris. —  People  v.  Dulaney,  96  III.  503;  Mills 
Pub.  Co.  v.  Larrabee,  78  Iowa  97;  Miller  v. 
State  Board  of  Agriculture,  46  W.  Va.  192. 


6.  Appointment  Compelled    by  Mandamus.  — 

Spring  Valley  Water  Works  v.  San  Francisco, 
61  Cal.  3;  Savannah  v.  State,  4  Ga.  26;  Wam- 
pler  v.  State,  148  Ind.  557;  Slate  v.  Gasconade 
County,  25  Mo.  App.  446;  State  v.  O'Neill, 
24  Wis.  149;  Hice  v.  Orr,  16  Wash.  163. 

Appointment  under  Civil  Service  Laws.  — 
See  infra,  this  subdivision,  g.  (3)  Appointment. 

7.  Discretion  in  Appointment.  —  Reg.  v.  St. 
Stephen's,  2  Dowl.  &  L.  571,  g  Jur.  255,  14  L. 
J.  Q.  B.  34;  Taylor  v.  Kercheval,  82  Fed.  Rep. 
499- 

8.  De  Facto  Incumbent.  —  Taylor  v.  Kolb,  100 
Ala.  603;  State  v.  Gasconade  County,  25  Mo. 
App.  446;  Fort  v.  Howell,  58  N.  J.  L.  541; 
People  v.  Saratoga  Springs,  54  Hun  (N.  Y.)  16. 
See  also  Atty.-Gen.  v.  New  Bedford,  128  Mass. 
312.  And  see  infra,  this  section,  Admission 
or  Restoration  to  Office  —  Where  Office  Is  Full 
De  Facto. 

9.  Appointment  of  Particular  Person.  —  Matter 
of  Rensselaer,  (Supm.  Ct.  Spec.  T.)  31  Misc. 
(N.  Y.)  512.  See  also  People  v.  Troy,  78  N. 
Y.  33,  34  Am.  Rep.  500,  reversing  17  Hun  (N. 
Y.)  20. 

Nominating  and  Appointing  Power  Separated.  — 
Where  the  appointment  is  to  be  made  by  the 
common  council  upon  the  nomination  of 
the  mayor,  mandamus  will  not  lie  tocompel  the 
court  to  appoint  any  particular  nominee,  as 
the  appointment  is  a  joint  act  and  the  council 
is  vested  with  a  discretion.  Matter  of  Rensse- 
laer, (Supm.  Ct.  Spec.  T.)  31  Misc.  (N.  Y.)  512. 

But  mandamus  is  the  proper  remedy  by 
which  a  person  nominated  by  the  chairman 
of  the  county  committee  for  appointment  as 
member  of  a  precinct  board  of  registry  may 
compel  the  board  of  election  to  appoint  him 
to  the  office,  as  the  statute  makes  it  the  man- 
datory duty  of  the  board  to  appoint  such  nom- 
inee.   Fort  v.  Howell,  58  N.  J.  L.  541. 

10.  See  supra.  III.  2.  e.  Judicial  and  Discre- 
tionary Duties. 
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thereof,1  and  the  fact  that  a  refusal  to  do  so  will  subject  the  offender  to  indict- 
ment or  fine  is  no  defense,  as  such  remedy  is  not  adequate.2 

c.  Restraining  Interference  with  Officer.  —  Mandamus  will  not 
lie  to  prevent  a  person  from  being  molested  in  the  exercise  of  the  functions 
of  his  office,3  or  to  restrain  a  person  claiming  to  be  a  public  officer  from  act- 
ing or  qualifying  as  such.4 

d.  Trial  of  Title  to  Office  —  in  General.  —  Mandamus  is  not  an  appro- 
priate remedy  and  will  not  lie  to  try  the  title  to  a  public  office.5 


1.  Acceptance  of  Office  Compelled  by  Mandamus. 

—  Rex  v.  Bedford,  I  East  79;  Reg.  v.  Hunger- 
ford,  11  Mod.  142:  Rex  v.  Bower,  1  B.  &  C. 
585,  8  E.  C.  L.  247;  People  v.  Williams,  145 
111-  573.  3°  Am.  St.  Rep.  514.    See  also  Rex 

Leyland,  3  M  &  S.  184;  Rex  v.  Grosvenor, 
1  WiU.  C.  PI.  18;  Rex  v.  Whitwell,  5  T.  R.  86. 

A  Prior  Demand  is  unnecessary.  People  v. 
Williams,  145  III.  573,  36  Am.  St.  Rep.  514. 
See  generally  sttfra,  III.  6.  a.  iVecessity. 

Compelling  President  of  Senate  to  Act  as  Gov- 
ernor. —  Where  the  office  of  governor  is  vacant, 
and  the  president  of  the  senate  refuses  to 
assume  the  same,  mandamus  will  lie  to  com- 
pel him  to  do  so.  Atty.-Gen.  v.  Taggart,  66 
N.  H.  362. 

2.  Liability  to  Indictment  or  Fine  No  Defense. 

—  Rex  v.  Bower,  1  B.  &  C.  585,  8  E.  C.  L.  247; 
People  v.  Williams,  145  111.  "573,  36  Am.  St. 
Rep.  514. 

3.  Legg  v.  Annapolis,  42  Md.  203;  Slate  v. 
Dunn,  Minor  (Ala.)  46,  12  Am.  Dec.  25,  note. 
Bat  see  People  v.  Scrugham,  20  Barb.  (N. 
Y  )  302,  which  case,  however,  was  reversed  in 
25  Barb.  (N.  Y.)  216,  and  disapproved  in  State 
v.  Dunn,  Minor  (Ala  )  46,  12  Am.  Dec.  25,  note, 
and  People  v.  Ferris,  16  Hun  (N.  Y.)  219. 

4.  Restraining  One  from  Acting  or  Qualifying 
as  Officer.  —  People  Ferris,  76  N.  Y.  326, 
affirming  16  Hun  (N.  Y.)  219. 

5.  Title  to  Office  Not  Tried  on  Mandamus  — 
England.  —  Rex  v.  Stoke  Damerel.  I  N.  &  P. 
56,  5  Ad.  &  El.  584,  31  E.  C.  L.  399,  2  Hurl. 
&  W.  346. 

Canada.  —  Reg.  v.  Upper  Canada  Bank,  5 
U.  C.  C.  B.  338. 

Alabama. — State  v.  Dunn,  Minor  (Ala.)  46, 
12  Am.  Dec.  25,  note;  Exp.  Harris,  52  Ala.  87, 
23  Am.  Rep.  559;  Thompson  v.  Holt,  52  Ala. 
500:  Exp.  Wiley,  54  Ala.  226;  Exp.  Lusk,  82 
Ala.  519. 

Arkansas.  —  Fitch  v.  McDiarmid,  26  Ark. 
482;  Underwood  v.  White,  27  Ark.  382. 

California.  —  People  v.  Olds,  3  Cal,  167,  58 
Am.  Dec.  398;  Turner  v.  Melony,  13  Cal.  621; 
Meredith  v.  Sacramento  County,  50  Cal.  433; 
Gregory  v.  Blanchard,  9S  Cal.  311;  Morton  v. 
Broderick,  118  Cal.  474. 

Connecticut.  —  Duane  v.  McDonald,  41  Conn. 
517;  Harrison  v.  Simonds,  44  Conn.  318. 

Florida.  — State  v.  Johnson,  35  Fla.  2. 

Illinois.  —  People  v.  Forquer,  I  111.  104; 
People  v.  Head,  25  111.  325;  Hildreth  v.  Heath, 
)  III.  App.  82;  People  v.  School  Trustees,  42 
111.  App.  60. 

Indiana.  —  Mannix  v.  State,  115  Ind.  245. 
■Louisiana. — Stale  v.   Hyams,  12  La.  Ann. 
719;  State  v.  Lagarde,  21  La.  Ann.  18;  State 
v.  Johnson,  29  La.  Ann.  399. 

Maine.  —  Prince  v.  Skillin,  71  Me.  361,  36 
Am.  Rep.  325;  Rounds  v.  Smart.  71  Me.  380; 
French  v.  Cowan,  79  Me.  426. 


Maryland.  —  Brown  v.  Bragunier,  79  Md. 
234;  Harwood  v.  Marshall,  9  Md.  83. 

Massachusetts.  —  Strong,  Petitioner,  20  Pirk. 
(Mass.)  484;  Conlin  v.  Aldrich,  98  Mass.  557. 

Michigan.  —  People  v.  Detroit,  18  Mich.  33S; 
People  v.  Ingham  County,  36  Mich.  416; 
Moiles  v.  Watson,  60  Mich.  415;  School  Dist 
No.  Eight  v.  Root,  61  Mich.  373;  Frey  v. 
Michie,  68  Mich.  323;  Ashwell  r.  Bullock,  122 
Mich.  620;  Pipper  v.  Wayne  Circuit  Judges. 
122  Mich.  688. 

Minnesota.  —  State  v.  Sherwood,  15  Minn. 
221,  2  Am.  Rep.  116;  State  v.  Churchill,  15 
Minn.  455. 

Missouri.  —  St.  Louis  County  Ct.  v.  Sparks, 
10  Mo.  117,  45  Am.  Dec.  355;  State  v.  Mose- 
ley,  34  Mo.  375;  State  v.  Rodman,  43  Mo.  256; 
State  v.  John,  81  Mo.  13;  State  v.  May,  106 
Mo.  488;  Barnes  v.  Gottschalk,  3  Mo.  App. 
111;  State  v.  Taaffe,  25  Mo.  App.  567;  State  v. 
Police  Com'rs,  80  Mo.  App.  206. 

Nebraska.  —  State  v.  Smith,  49  Neb.  755; 
Kokes  v.  State,  55  Neb.  691;  State  v.  Palmer, 
10  Neb.  203;  Anderson  v.  Colson,  1  Neb. 
172. 

Nevada.  —  Denver  v.  Hobart,  10  Nev.  28. 

New  Jersey.  —  Casey  v.  Chase,  64  N.  J.  L. 
207;  Leeds  v.  Atlantic  City,  52  N.  J.  L.  332. 

New  Mexico.  —  Conklin  v.  Cunningham,  7 
N.  Mex.  445. 

New  York.  —  People  v.  Stephens,  (Stipm. 
Ct.)  2  Abb.  Pr.  N.  S.  (N.  Y.)  348;  People  v. 
Dikeman,  (Supm.  Ct.  Spec.  T.)  7  How.  Pr. 
(N.  Y.)  124;  People  v.  Ferris,  16  Hun  (N.  Y.) 
219;  People  v.  New  York,  3  Johns.  Cas.  (N.  Y.) 
79;  People  v.  Stevens,  5  Hill  (N.  Y.)  616; 
Matter  of  Gardner,  68  N.  Y.  467;  People  v. 
Lane,  55  N.  Y.  217;  People  v.  Neubrand,  32 
N.  Y.  App.  Div.  49;  People  v.  Rickerson,  56 
N.  Y.  App.  Div.  588;  People  v.  Schiellein, 
95  N.  Y.  134;  People  v.  Brush,  146  N.  Y.  60; 
People  v.  French,  Daily  Reg.  (N.  Y.)  June  11. 
1884. 

North  Carolina  — Howerton  v.  Tate,  66  N. 
Car.  231;  Cloud  v.  Wilson,  72  N.  Car.  155; 
People  v.  Hilliard,  72  N.  Car.  169;  Saunders 
v.  Gatling,  81  N.  Car.  29S;  Davis  v.  Moss,  81 
N.  Car.  303;  State  v.  Norman,  82  N.  Car.  687; 
Haymore  v.  Yadkin  County,  85  N.  Car.  268; 
Deloatch  v.  Rogers,  86  N.  Car.  357;  Ellison  v. 
Raleigh,  89  N.  Car.  125;  Brown  v.  Turner,  70 
N  .  Car.  93;  Ex  p.  Daughtry,  6  Ired.  L.  (28  N. 
Car.)  155. 

Oklahoma.  —  Ewing  v.  Turner,  2  Okla.  94; 
Cameron  v.  Parker,  2  Okla.  277. 

Oregon.  —  Warner  v.  Myers,  3  Oregon  218, 
affirmed  4  Oregon  72. 

Pennsylvania. — Com.  v.  Philadelphia  County, 
2  Pars.  Eq.  Cas.  (Pa.)  220;  Carlisle  School 
Dist.  v.  Humrich,  18  Pa.  Co.  Ct.  322. 

Rhode  Island.  —  Brennan  v.   Butler,  (R.  I. 
1900)  47  Atl.  Rep.  320. 
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As  Matter  of  Defense.  —  The  de  jure  title  to  an  office  cannot  be  tried  on  man- 
damus even  when  raised  as  a  matter  of  defense,  and  a  return  or  answer  setting 
up  want  of  title  in  the  relator  is  bad.1 

De  Facto  Title.  —  The  trial  of  the  question  whether  or  not  a  particular  person 
is  an  officer  de  facto  is  not  a  trial  of  the  right  to  the  office  in  any  sense  that 
makes  it  necessary  to  resort  to  quo  warranto.  This  question  may  be  tried  in 
a  collateral  action,  by  mandamus  or  otherwise.* 

Re3  Judicata.  —  After  the  title  to  the  office  has  become  res  judicata,  man- 
damus  and  not  quo  warranto  is  the  proper  remedy  to  put  the  relator  into 
possession.3  The  decision  in  a  statutory  contest  or  on  quo  warranto  cannot 
be  reviewed  in  the  mandamus  proceeding.4 

Title  incidentally  involved.  —  A  writ  of  mandamus  which  incidentally  involves 
the  title  to  an  office  is  not  void.5 

Rule  Limited  to  Technical  Offices.  —  The  rule  that  mandamus  will  not  lie  to  try 
the  title  to  office  is  limited  to  technical  offices  and  has  no  application  to  cases 
of  a  mere  public  employment.6 

e.  Admission  or  Restoration  to  Office  —  (i)  General  Rules.  —  Man- 
damus will  lie  to  compel  the  admission  of  one  to  an  office  from  which  he  is 
wrongfully  excluded,7  or  to  compel  his  restoration  where  he  is  wrongfully 

6.  Rule  Inapplicable  to  Employees  as  Distin- 
guished from  Officers. —  Kennedy  v.  Board  of 
Education,  82  Cal.  483;  People  v.  Sutton,  88 
Hun  (N.  Y.)  173;  People  v.  Kearny,  44  N.  Y. 
App.  Div.  449,  30  Civ.  Pro.  (N.  Y.)  11;  Matter 
of  Ostrander,  (Supm.  Ct.  Spec.  T.)  12  Misc. 
(N.  Y.)  476;  Matter  of  Hardy,  (Supm.  Ct.  Spec. 
T.)  17  Misc.  (N.  Y.)  667. 

What  Is  an  Office.  —  For  a  full  discussion  of 
this  subject  see  the  title  Public  Officers. 

7.  Writ  lies  to  Compel  Admission  to  Office  — 
England.  —  Rex  v.  Bedford  Level,  6  East  356; 
Rex  v.  Winchester,  2  N.  &  P.  274,  7  Ad.  &  El. 
215,  34  E.  C.  L.  81,  W.  W.  &  D.  525,  1  Jur.  738. 

Canada.  —  Reg.  r.  McLellan,  1  Chamb.  (U. 
C.)  125. 

Alabama. —  Stale  v.  Dunn,  Minor  (Ala.)  46, 
12  Am.  Dec.  25,  note;  Ex  p.  Candee,  48  Ala. 
3q8.  But  see  Ex  p.  Harris,  52  Ala.  go.  23  Am. 
Rep.  559;  McDuffie  v.  Cook,  65  Ala.  431 ;  Exp. 
Wiley,  54  Ala.  226,  wherein  it  is  said  that  man- 
damus is  not  an  appropriate  remedy  in  the  first 
instance  to  compel  the  admission  of  a  claim- 
ant to  office. 

California.  —  Kennedy  v.  Board  of  Educa- 
tion, 82  Cal.  483. 

Connecticut.  —  Burr  v.  Norton,  25  Conn.  103. 
Delaware.  —  State  v.  Wilmington,  3  Harr. 
(Del.)  308. 

Georgia.  —  Bonner  v.  State,  7  Ga.  480. 
Illinois.  —  People    v.    Head,    25    III.  325; 
People  v.  Kilduff,  15  111.  492,  60  Am.  Dec.  769. 

Indiana.  —  Brower  v.  O'Brien,  2  Ind.  423; 
Mannix  v.  State,  115  lnd.  245. 

Kansas.  —  Swartz  v.  Large,  47  Kan.  304. 
Maryland.  —  Harwood  v.  Marshall,  9  Md. 
83;  Brooke  v.  Widdicombe,  39  Md.  399. 

Massachusetts.  —  Howard  v.  Gage,  6  Mass. 
462.  See  also  Strong,  Petitioner,  20  Pick. 
(Mass.)  495. 

Michigan. — Smith  v.  Eaton  County  Super- 
visors, 56  Mich.  217;  Frey  v.  Michie,  68  Mich. 
323;  Grondin  v.  Logan,  88  Mich.  247. 

Nevada.  —  State  v.  Cronan,  23  Nev.  437; 
State  v.  McCullou^h,  3  Nev.  202. 

New  Hampshire.  —  Eaton  v.  Burke,  66  N.  H. 
306;  Kimball  v.  Lamprey,  19  N.  H.  215. 

New  Jersey.  —  Douglass  v.  Chosen  Free- 
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South  Carolina.  —  Runion  v.  Latimer,  6  S. 
Car.  126. 

Texas.  —  Banton  v.  Wilson,  4  Tex.  400; 
Linsdev  v.  Luckett,  20  Tex.  516. 

Virginia.  —  Dew  v.  Judges,  3  Hen.  &  M. 
(Va.)  1,  3  Am.  Dec.  639. 

Washington.  —  Lynde  v.  Dibble,  19  Wash. 
328. 

Wisconsin.  — State  v.  Sullivan,  83  Wis.  416. 

Wyoming.  —  State  v.  Barber,  4  Wyo.  409. 

See  also  cases  cited  in  the  next  following 
note,  and  see  infra,  this  section,  Admission  or 
Restoration  10  Office. 

Qualification  of  Rule.  —  While  mandamus  is 
not  the  proper  remedy  to  determine  the  title 
to  an  office,  yet  where  the  prima  facie  showing 
was  such  as  to  warrant  the  issuing  of  an  alter- 
native writ  and  jurisdiction  has  been  obtained, 
the  court  may  decide  the  case  on  its  merits. 
State  v.  May.  106  Mo.  488. 

1.  Want  of  Title  to  Office  as  a  Defense.  —  Ex  p. 
Richards,  13  N.  Bruns.  131;  State  v.  Johnson, 
35  Fla.  2;  State  v.  Sherwood.  15  Minn.  221,  2 
Am  Rep.  116;  State  v.  Callahan,  4  N.  Dak. 
4S1;  Warner  v.  Myers,  3  Oregon  218;  State  v. 
Oates  86  Wis.  634,  39  Am.  St.  Rep.  912. 
Compare  Boone  County  v.  State,  61  Ind.  379. 

2.  Determination  of  De  Facto  Title.  —  Morton 
v.  BroJerick,  11S  Cal.  474;  Warner  v.  Myers, 
3  Oregon  22:;  In  re  Delgado,  140  U.  S.  586. 
See  also  Cruse  v.  State,  52  Neb.  831;  State  v. 
Kipp,  10  S.  Dak.  495. 

3.  Title  to  Office  Res  Judicata.  —  Reg.  v.  Mc- 
Lellan, 1  Chamb.  (U.  C.)  125;  Bonner  v.  State, 
7  Ga.  480;  Mannix  v.  State,  115  Ind.  245;  Stale 
v.  May.  106  Mo.  488;  Leeds  v.  Atlantic  City, 
52  N.  L  L.  332;  Milliken  v.  Weatherford,  54 
Tex.  388,  38  Am.  Rep.  629. 

Pending  Appeal.  —  A  mandamus  will  not  lie 
to  induct. one  into  office,  during  the  pendency 
of  an  appeal  in  quo  warranto  between  the  same 
parlies,  because  the  title  to  the  office  is  still 
undetermined.  Hannon  v.  Halifax,  89  N. 
Car.  123. 

4.  Swartz  v.  Laree,  47  Kan.  304. 

6.  Writ  Incidentally  Determining  Title  Not 
Void.  —  D.Igado  v.  Chavez,  5  N,  Mex.646,  140 
U.  S.  586. 
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removed  or  suspended.1  The  prima  facie  right  of  a  person  holding  a  certifi- 
cate of  election  or  appointment  to  office  to  be  placed  in  possession  of  it  may 
be  determined  and  enforced  in  a  mandamus  proceeding.*    But  it  is  only  the 


holders,  38  N.  J.  L.  214;  State  v.  Rahway,  33 
N.  J.  L.  in;  State  v.  Board  of  Chosen  Free- 
holders. 35  N.J.  L.  269;  McDermott  v.  Kenny, 
45  N.  J.  L.  251;  Leeds  v.  Atlantic  City,  52  N. 
J.  L.  332.  See  also  Clarke  v.  Board  of  Health, 
4g  N.  J.  L.  349- 

New  York.  —  People  v.  Haws,  34  Barb.  (N. 
Y.)  7S;  Matter  of  Howard,  (Supm.  Ct.  Spec.  T.) 
26  Misc.  (N.  Y.)  233,  affirming  42  N.  Y.  App. 
Div.  510;  People  v.  York,  33  N.  Y.  App.  Div. 
573- 

North  Carolina.  —  Ellison  v.  Raleigh,  89  N. 
Car.  129;  Lyon  v.  Granville  County,  120  N. 
Car.  237. 

Oregon.  —  Warner  v.  Myers,  4  Oregon  72. 

South  Carolina. — State  v.  Champlin,  2  Bailey 
L.  (S.  Car.)  220;  State  v.  Lehre,  7  Rich.  L.  (S. 
Car.)  270. 

Tennessee. — Thomason  v.  Justices,  3  Humph. 
(Tenn.)  233;  Beasley  v.  Ferriss,  1  Lea  (Tenn.) 
461:  Packet  v.  Bean,  11  Heisk.  (Tenn.)  603; 
Lawrence  v.  Ingersoll,  88  Tenn.  52,  17  Am. 
St.  Rep.  870. 

Tixas.  —  Banton  v.  Wilson,  4Tex.  400;  Lind- 
sey  v.  Luckett,  2oTex.  516;  Nelson  v.  Edwards, 
55  Tex.  389. 

Vermont.  —  Walter  v.  Belding,  24  Vt.  658. 

Virginia. —  Dew  v.  Judges,  3  Hen.  &  M. 
(Va,)  23,  3  Am.  Dec.  639. 

West   Virginia.  —  Bridges  v.  Shallcross,  6 

w.  Va.  562. 

1.  Restoration  to  Office.  —  England.  —  Anony- 
mous, Lofft  148;  Rex  v.  London,  2  T.  R.  182, 
Bote  b;  Rex  v.  Jotham,  3  T.  R.  577,  1  Rev. 
Rep.  770;  Rex  v.  Free  Fishermen  Co.,  8  T.  R. 
352.  And  see  Rex  v.  Carmarthen,  1  M.  &  S. 
697. 

Canada. — Re  Wilson,  18  Nova  Scotia  180,  6 
Can.  L.  T.  447. 

Alabama.  —  Ex  p.  Diggs,  52  Ala.  381;  Exp. 
Wilev,  54  Ala.  226;  Medical,  etc.,  Soc.  v. 
Weathetly,  75  Ala.  248;  Ex  p.  Lusk,  82  Ala. 
519. 

California.  —  Kennedy  v.  Board  cf  Educa- 
tion, 82  Cal.  483. 

Colorado.  —  Gillett  v.  People,  13  Colo.  App. 

553- 

Connecticut. — Gilman  v.  Bassett,  33  Conn. 

305.  • 

D;laware.  —  State  v.  Wilmington,  3  Harr. 
(Del.)  308. 

Georgia.  —  Bonner  v.  State,  7  Ga.  480;  State 
v.  Savannah  R.  M.  Charlt.  (Ga.)  250. 

Illinois.  —  Delahanty  v.  Warner,  75  III.  185, 
20  Am.  Rep.  237;  Street  v.  Gallatin  County,  I 
III.  50. 

In, liana.  —  Madison  v.  Korbly,  32  Ind.  74. 

Kansas.  —  Metsker  v.  Neatly,  41  Kan.  122, 
13  Am.  St.  Rep.  269;  Eastman  v.  Householder, 
54  Kan.  63. 

Kentucky. — Jusiices  v.  Harcourt,  4  B.  Mon. 
(Ky.)  499. 

Louisiana.  —  State  v.  Shakspeare,  43  La. 
Ann.  92. 

Maryland.  —  Runkel  v.  Winemiller,  4  Har. 
&  M.  (Md.)  429,  1  Am.  Dec.  411;  Miles  v. 
Slevenson,  80  Md.  358;  Field  v.  Malster,  88 
Md.  691. 
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Missouri.  — St.  Louis  County  Ct.  v.  Sparks, 
10  Mo.  117,  45  Am.  Dec.  355;  State  v.  Rod- 
man, 43  Mo.  256;  Riley  v.  Kansas  City,  31  Mo. 
App.  439;  State  71.  Police  Com'rs,  80  Mo.  App. 
206,  2  Mo.  App.  Rep.  518. 

New  Jersey.  —  State  v.  Jersey  City,  25  N.  J. 
L.  536;  State  v.  Paterson,  35  N.  J.  L.  igc; 
Lewis  v.  Board  of  Public  Works,  51  N.  J.  L. 
240;  Welch  v.  Passaic  Hospital  Assoc..  $9  N. 
J.  L.  142;  Leeds  v.  Atlantic  City,  52  N.  J.  L.  332. 

New  York.  —  People  v.  Board  of  Pclice, 
(Supm.  Ct.  Spec.  T.)  9  Abb.  Pr.  (N.  Y.)  257- 
People  v.  Haws,  34  Barb.  (N.  Y.)  78;  Peopie 
v.  Board  of  Police,  35  Barb.  (N.  Y.)  535;  People 
v.  Lawler,  18  N.  Y.  App.  Div.  630,  156  N.  Y. 
687;  People  v.  Lyman,  30  N.  Y.  ApD.  Div. 
135;  People  v.  Gleason,  32  N.  Y.  App. 
Div.  357;  Matter  of  McDonald,  34  N.  Y.  App. 
Div.  512;  People  v.  Ennis,  18  N.  Y.  App.  Div. 
412;  People  v.  Cram,  32  N.  Y.  App.  Div.  414; 
Matter  of  Broderick,  (Supm.  Ct.  Spec.  T.)  25 
Misc.  (N.  Y.)  534;  People  v.  Dalton,  (Supm. 
Ct.  Spec.  T.)  27  Misc.  (N.  Y.)  667;  People 
v.  Kearny,  44  N.  Y.  App.  Div.  449;  People  v. 
Clausen,  50  N.  Y.  App.  Div.  2S6;  People  v. 
Cram,  50  N  Y.  App.  Div.  380,  (Supm.  Ct. 
Spec.  T.)  29  Misc.  (N.  Y.)  359,  affirming  P  ople 
v.  Dalton,  158  N.  Y.  204.  Compare  Torney  v. 
Stiner,  (C.  PI.  Gen.  T.)  11  Misc.  (N.  Y.)  291. 
See  also  People  v.  Kearny,  44  N.  Y.  App.  Div. 
449,  30  Civ.  Pro.  (N.  Y.)  11. 

North  Carolina.  ■ — Worthy  v.  Barrett,  63  N. 
Car.  199;  Doyle  v.  Raleigh,  89  N.  Car.  133,  45 
Am.  Rep.  667;  Eliason  v.  Coleman,  86  N.  Car. 
235;  Lyon  z<  Gran  ville  County,  120  N.  Car.  237. 

Pennsylvania.  —  Duffleld's  Case,  Bright.  El. 
Cas.  646,  4  Brews.  (Pa.)  9;  Com.  v.  Gibbons, 
196  Pa.  St.  97. 

South  Carolina. —  Geter  v.  Tobacco  Inspection 
Com'rs,  1  Bay  (S.  Car.)  354,  1  Am.  Dec. 
621;  Singleton  v.  Charleston  Tobacco  Inspec- 
tion Com'rs,  2  Bay  (S.  Car.)  105;  State  v. 
Champlin,  2  Bailey  L.  (S.  Car.)  220;  State 
v.  Pilotage  Com'rs,  23  S.  Car.  177;  State  v. 
Courlenay,  23  S.  Car.  180. 

Tennessee.  —  Hardin  County  Ct.  v.  Hardin, 
Peck  (Tenn.)  291;  Ragsdale  v.  State,  2  Swan 
(Tenn.)  416;  Felts  v.  Memphis,  2  Head  (Tenn.) 
650;  Sevier  v.  Justices,  Peck  (Tenn  )  334. 

Texas.  —  Bradlev  v.  McCrabb,  Dall.  (Tex.) 
504;  Banlon  v.  Wilson,  4  Tex.  400;  Griffin  v. 
Wakelee,  42  Tex.  513;  Nelson  v.  Edwards,  55 
Tex.  389;  Johnson  v.  Galveston,  11  Tex.  Civ. 
App.  469. 

Utah.  — Pratt  v.  Board  of  Police,  15  Utah  1. 

Virginia.  —  Dew  v.  Judges,  3  Hen.  &  M. 
(Va.)  23,  3  Am.  Dec.  639;  Lewis  v.  Whittle,  77 
Va.  415. 

Wisconsin.  —  State  v.  Watertown,  9  Wis.  254. 

But  see  Kimball  v.  Olmsted,  20  Wash.  629. 

"  Not  only  Removal,  but  Suspension  from  office, 
will  warrant  the  granting  of  the  writ,  for,  it  is 
said,  suspension  is  a  temporary  amotion,  and 
under  pretense  of  repeated  suspensions  an 
officer  could  be  entirely  excluded."  Ex  p. 
Wiley,  54  Ala.  226. 

2.  Prima  Facie  Title  Determined  in  Mandamus 
—  England.  —  Reg.  v.  Smith,  4  (I.  C.  O.  B.  322. 

Volume  XIX. 


.1 


Acts  and  Proceedings 


MANDAMUS. 


of  Public  Officers  and  Board*. 


prima  facie  right  that  is  determined,  and  the  issuing  of  a  mandamus  to  seat  a 
person  who  produces  the  proper  evidences  of  title  does  not  settle  the  title  at 
all.1  Where  there  are  no  disputed  questions  of  fact,  and  the  relator's  title  to 
the  office  under  such  facts  is  clear  as  a  matter  of  law,  mandamus  lies  to  compel 
his  instalment  and  recognition  as  such  officer.2 

(2)  Where  Office  Is  Full  De  Facto.  —  In  cases  where  the  office  is  actually 
filled  by  a  de  facto  incumbent  who  is  exercising  the  functions  of  the  office 
under  claim  and  color  of  right  the  writ  will  not  lie,3  because  in  such  a  case 


United  States.  —  In  re  Delgado,  140  U.  S. 
586;  In  re  Parsons,  150  U.  S.  150. 

Alabama.  —  Exp.  Diggs,  52  Ala.  381;  Exp. 
Wiley,  54  Ala.  226. 

Colorado.  —  People  v.  Hallett,  1  Colo.  352. 

Florida.  —  State  v.  Johnson,  30  Fla.  433; 
State  v.  Johnson,  35  Fla.  2;  State  v.  Saxon,  25 
Fla.  792. 

Illinois. — Street  v.  Gallatin  County,  1  111.  50. 

Indiana.  —  Mannix  v.  State,  115  Ind.  245. 
Compare  Boone  County  v.  State,  61  Ind.  379. 

Maryland,  —  Harwood  v.  Marshall,  9  Md. 
83;  Brooke  v.  Widdicombe,  39  Md.  388;  Wash- 
ington County  School  Com'rs  v.  Washington 
County  School  Com'rs,  77  Md.  283. 

Massachusetts.  —  Strong,  Petitioner,  20  Pick. 
(Mass.)  484. 

Michigan.  —  Robinson  v.  Cheboygan,  49 
Mich.  321. 

Missouri.  —  State  v.  John,  81  Mo.  13. 

Montana.  — State  v.  Kenney,  9  Mont.  223. 

Nebraska.  —  Cruse  v.  State,  52  Neb.  831; 
State  v.  Plambeck,  36  Neb.  401. 

Nevada.  —  State  v.  McCullough,  3  Nev.  202. 

New  York.  —  People  i>.  Board  of  Police,  35 
Barb.  (N.  Y.)  535;  People  v.  Erie  County,  42 
N.  Y.  App.  Div.  510. 

North  Dakota.  —  State  v.  Callahan,  4  N.  Dak. 
481:  State  v.  Archibald,  5  N.  Dak.  359. 

Oklahoma.  —  Ewing  v.  Turner,  2  Okla.  94; 
Cameron  v.  Parker,  2  Okla.  277. 

Oregon.  —  Warner  v.  Myers,  4  Oregon  72; 
Stevens  v.  Carter,  27  Oregon  553. 

South  Carolina.  —  Singleton  v.  Charleston 
Tobacco  Inspection  Com'rs,  2  Bay  (S.  Car.)  105. 

South  Dakota.  —  State  v.  Kipp,  10  S.  Dak. 
4Q5- 

Tennessee.  —  Felts  v.  Memphis,  2  Head 
(Tenn.)  650.  See  Pucket  v.  Bean,  11  Heisk. 
(Tenn.)  600;  Lewis  v.  Watkins,  3  Lea  (Tenn.) 
181. 

Texas.  —  Banton  v.  Wilson,  4  Tex.  400;  Lind- 
sey  v.  Luckett,  20  Tex.  516. 

Virginia.  —  Dew  v.  Judges,  3  Hen.  &  M. 
(Va.)  23,  3  Am.  Dec.  639. 

Wisconsin.  —  State  v.  Watertown,  9  Wis.  254; 
State  v.  Oates,  86  Wis.  634,  39  Am.  St.  Rep. 
912. 

Reinstatement  under  Civil  Service  Laws.  —  See 

infra,  this  section,  Civil  Service  Laws. 

1.  Title  Not  Settled  by  Mandamus  to  Admit 
Officer  —  United  States.  —  In  re  Delgado,  140 
U.  S.  586. 

Florida. —  State  v.  Board  of  State  Canvassers, 
17  Fla.  29;  Stale  v.  Saxon,  25  Fla.  792;  State 
v.  Johnson,  30  Fla,  433;  State  v.  Johnson,  35 
Fla.  2. 

Indiana.  —  Brower  v.  O'Brien,  2  Ind.  423; 
Kisler  v.  Cameron,  39  Ind.  488;  McGee  v. 
State,  103  Ind.  444;  Manor  v.  State,  149  Ind. 
310. 
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Michigan.  —  Frey  v.  Michie,  68  Mich.  323. 

Minnesota.  —  State  :.  Sherwood,  15  Minn. 
221,  2  Am.  Rep.  116. 

Oregon.  —  Stevens  v.  Carter,  27  Oregon  553. 

Wisconsin.  —  State  v.  Oates,  86  Wis.  634,  39 
Am.  St.  Rep.  912. 

2.  Title  Dependent  on  Question  of  Law.  —  How- 
ard v.  Gage,  6  Mass.  462;  Matter  of  Howard, 
(Supm.  Ct.  Spec.  T.)  26  Misc.  (N.  Y.)  233; 
People  v.  Erie  County,  42  N.  Y.  App.  Div. 
510,  affirmed  160  N.  Y.  687,  55  N.  E.  Rep.  1099; 
People  v.  Shaw,  133  N.  Y.  493. 

Where  the  legality  of  a  removal  from  a  pub- 
lic office  is  a  disputed  question,  depending  on 
the  construction  of  statutory  provisions,  man- 
damus is  not  the  proper  remedy  to  resto  e  the 
person  removed  to  such  office.  Kimball  v. 
Olmsted,  20  Wash.  629,  citing  People  v.  Goet- 
ting,  133  N.  Y.  569;  People  v.  Lane,  55  N.  Y. 
217;  Ewing  v.  Turner,  2  Okla.  94. 

3.  Writ  Will  Not  lie  When  There  Is  De  Facto 
Incumbent — England.  —  Hill  v.  Reg.,  8  Mo:>. 
P.  C.  139;  Rex  v.  Stoke  Damerel,  1  N.  h  P. 
56,  5  Ad.  &  El.  584,  31  E.  C.  L.  399,  2  Hurl.  \- 
W.  346;  Reg.  v.  Dolgelly  Union,  3  N.  &  P.  542, 
8  Ad.  &  El.  561,  35  E.  C.  L.  454,  1  W.  W.  U. 
H.  513;  Frost  v.  Chester,  5  El,  &  Bl.  531,  v^ 
E.  C.  L.  531,  2  Jur.  N.  S  114,  25  L.  J.  (J.  B. 
61:  Rex  v.  Truro,  3  B.  &  Aid.  590,  5  E.  C.  L. 
388,  2  Chit.  257,  18  E.  C.  L.  326;  Reg.  v. 
Guardians  of  Poor,  15  Jur.  Soo,  20  L.  J.  Q.  B. 
423»  r7  Q-  B.  149,  79  E.  C.  L.  149:  Rex  v.  Col- 
chester, 2  T.  R.  259;  Rex  v.  Beedle,  3  Ad.  & 
El.  467,  30  E.  C.  L.  132;  Rex  v.  Bedford 
Level,  6  East  360;  Reg.  v.  Derbv  Councillors, 
2  N.  &  P.  589;  Rex  v.  York,  4  f .  R.  699;  Rex 
v.  Oxford,  6  Ad.  &  El.  349,  33  E  C.  L.  87. 

Canada.  —  Reg.  v.  Upper  Canada  Bank,  5  U. 
C.  Q.  B.  338;  Reg.  v.  Cornwall,  25  U.  C.  Q. 
B.  293;  In  re  Brenan,  6  U.  C.  Q.  B.  O.  S.  330; 
Reg.  v.  Burke,  29  Nova  Scotia  227. 

Alabama.  —  Slate  v.  Dunn,  Minor  (Ala.)  46, 
12  Am.  Dec.  25,  note;  Ex  p.  Harris,  52  Ala. 
87,  23  Am.  Rep.  559.  But  see  State  v.  Falco- 
ner, 44  Ala.  696. 

Arkansas.  —  Underwood  v.  White,  27  Ark. 
382. 

California.  —  People  v.  Olds,  3  Cal.  167,  58 
Am.  Dec.  398;  Meredith  v.  Sacramento  Countv, 
50  Cal.  433;  Kelly  v.  Edwards,  69  Cal.  4f  o; 
Kennedy  v.  Board  of  Education,  82  Cal.  4S3; 
Morton  v.  Broderick,  118  Cal.  481. 

Connecticut.  —  Duane  v.  McDonald,  41  Conn. 
520;  Harrison  v.  Simonds,  44  Conn.  320. 

Florida.  —  State  v.  Gamble,  13  Fla.  g. 

Georgia.  —  Bonner  v.  Stale,  7  Ga.  479. 

Illinois.  —  People  v.  School  Trustees,  42  111. 
App.  60. 

Louisiana. — State  v.  Dunlap,  5  Mart.  (La.) 
271. 

Maine.  —  French  v.  Cowan,  79  Me.  426. 
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the  writ  would  involve  the  trial  of  the  title  to  office  for  which  quo  warranto  is 
the  proper  remedy.1  But  if  the  incumbent's  title  is  merely  colorable  and 
clearly  void  mandamus  will  lie,  though  in  doubtful  cases  the  remedy  is  by 
quo  warranto.2  In  a  few  courts  it  has  been  held  that  mandamus  will  lie  to 
determine  the  title  to  a  disputed  office,  and  to  restore  the  relator  thereto,  even 
though  quo  warranto  would  also  lie  on  the  ground  that  the  latter  remedy 


Michigan.  —  AshwelJ  v.  Bullock,  122  Mich. 
620;  Pipperz/.  Wayne  Ci  rcuit  J  udges,  122  Mich. 
688;  Frey  v.  Michie,  68  Mich.  323. 

Minnesota.  —  Stale  v.    Williams,   25  Minn. 

3+°' 

Missouri. — Slate  v.  Smith,  (Mo.  1891)  15  S. 
W.  Rep.  614;  State  v.  Rodman,  43  Mo.  256; 
Stale  v.  Draper.  48  Mo.  213;  State  v.  John,  81 
Mj.  13;  Stale  v.  May,  io5  Mo.  488;  State  v. 
Gasconade  County,  25  Mo.  App.  416. 

Nevada.  —  Stale  v.  McCullough,  3  Nev.  202. 
Compare  State  1.  Cronin,  23  Nev.  437. 

New  Jersey.  —  Fort  v.  Howell,  58  N.  J.  L. 
5 4 r ;  Bradshaw  v.  Cimden,  39  N.  J.  L.  4r6; 
Henry  v.  Camden,  42  N.  J.  L.  335;  McDer- 
iriott  v.  Kenny,  45  N.  J.  L.  251;  Hoboken  v. 
Gear,  27  M.  J.  L  265;  Haines  v.  Chosen  Free- 
holders, 47  N.  J.  L  454;  Leeds  Atlaniic  Cily, 
52  N.  J  L.  336;  Simon  v.  Hoboken,  52  N.  J.  L. 
367;  Roberson  v.  Bayonne,  58  N.  J.  L.  325; 
Clayton  v.  Board  of  Chosen  Freeholders,  60 
N.  J.  L.  3'j4;  Casey  v.  Chase,  64  N.  J.  L.  207. 

New  York,  —  People  v.  New  York,  3  Johns. 
Cas.  (NT,  Y.)  79;  People  v.  Stevens,  5  Hill  (N. 
Y.)  616;  People  v.  Rupp,  90  Hun  (N.  Y.)  145; 
People  r.  Scruglum,  20  Barb.  (N.  Y.)  302,  25 
Barb  (N.  Y.)  2(6;  People  v.  Hines,  10  N.  Y. 
Wkly.  Dig.  88;  People  v.  Goetiing,  133  N.  Y. 
569,  Affirming (Sliprn.  Ct.  Gen.  T.)  S  N.  Y.  Supp. 
712;  Toinev  i.  Stiner,  (C.  PI.  Spec.  T.)  23  Civ, 
Pro.  (N.  Y.)  333,  7  Misc.  (NT.  Y.)  260;  People 
Kings  Coumv,  69  Hun  (N.  Y.)  38;  Matter 
of  Hardy,  (Suprri.  Ct.  Spec.  T.)  17  Misc.  (N.  Y.) 
667;  People  v.  Cohocton,  (Supm.  Cl.  Spec.  T.) 
17  Misc.  (N.  Y.)  652;  People  v.  Ballston  Spa. 
(Supm.  Ct.  Spec.  T.)  19  Misc.  (N.  Y.)  671; 
People  v.  Scannel.  (Supm.  Ct.  Spec.  T.)  22 
Misc.  (N.  Y.)  298;  People  v.  Dalton,  34  N.  Y. 
App  Div.  6,  affirming  (Supm.  Ct.  Spec.  T.)  24 
Misc.  (N.  Y.)  to;  Matter  of  Gardner,  68  N.  Y. 
467;  People  V.  Lane.  55  N.  Y.  217;  People  v. 
Ferris,  76  N.  Y.  326;  People  v.  Brush,  146  N. 
Y.  63. 

North  Carolina.  —  Howerton  v.  Tate,  66  M. 
Car.  231;  Brown  v.  Turner,  70  N.  Car.  93; 
Cloud  v.  Wilson,  72  N.  Car.  155;  Ellison  it. 
Raleigh,  8g  N.  Car.  125;  Lyon  v.  Granville 
County,  120  N.  Car.  237. 

Oklahoma.  —  Ewing  v.  Turner,  2  Okla.  94. 

Pennsylvania. — Com.  v.  Philadelphia  County, 
6  Whart.  (Pa  )  476;  Com  v.  Perkins,  7  Pa.  St. 
42;  Com.  b.  Philadelphia  County,  5  Rawle(Pa.) 
75;  Com.  v.  Philadelphia  County,  2  Pars.  Eq. 
Cas.  (Pa.)  220;  Com.  v.  Smith,  2  W.  N.  C.  (Pa.) 
558 ;  Com.  v.  Connell,  5  Lack. Leg.  N.  (Pa.)  332. 
See  Com  v.  Smith,  2  W.  N.  C.  (Pa.)  6tt. 

Utah.  —  Williams  v.  Clayton,  6  Utah  86. 
Compare  Pratl  v.  Board  of  Police,  15  Utah  I. 

Washington .  —  Kimball  v.  Olmsted,  20  Wash. 
629. 

Wisconsin. — Boird  of  Education  v.  Stale, 
100  Wis  455;  La  Points  v.  O'Malley,  46  Wis. 
59;  Stale  v.  Sullivan,  83  Wis.  416. 

But  see  Bradley  v.  McCrabb,  Dall.  (Tex  ) 


504;  Dew  v.  Judges,  3  Hen.  &  M.  (Va.)  23  3 
Am.  Dec.  639. 

In  a  number  of  cases  a  distinction  has  been 
taken  between  cases  where  mandamus  is 
sought  to  induct  a  claimant  into  an  office 
already  filled,  and  those  where  one  actually  in 
office  has  been  removed  or  deprived  of  his 
privileges  therein.  In  the  former  case  it  is 
held  that  the  incumbency  of  another  under 
such  color  of  right  as  constitutes  him  an  officer 
de  facto  will  be  a  complele  answer  to  the  appli- 
cation; but  where  one  has  been  wrongfully 
deprived  of  an  office  by  the  illegal  appoint- 
ment of  another,  mandamus  will  lie  to  effect 
his  restoration  even  though  such  appoiniee  be 
in  possession  de  facto.  It  is  essential,  how- 
ever, 10  entitle  a  relator  who  has  been  removed 
to  a  mandamus  for  his  restoration,  that  he  be 
clearly  entilled  de  jure  to  the  office  from  which 
he  has  been  removed.  It  is  not  sufficient 
to  show  him  to  have  been  an  officer^  facto. 
Pratt  r.  Board  of  Police,  15  Utah  1;  Lewis  v. 
Whittle,  77  Va.  415;  Eastman  V.  Householder, 
54  Kan.  63;  Ex  p.  Lusk,  82  Ala.  519;  Metsker 
v.  Neally,  41  Kan.  122,  13  Am.  St.  Rep.  269; 
State  v.  Hewitt,  3  S.  Dak.  187,  44  Am.  St.  Rep. 
788;  Ham  v.  Board  of  Police,  142  Mass.  90; 
Leeds  v.  Atlaniic  City,  52  N.  J.  L.  332.  See 
also  Kimball  v.  Olmsted,  20  Wash.  629. 
Anders,  J.,  dissenting. 

1.  See  supra,  this  section,  Trial  of  Title  to 
Office.  See  also  cases  cited  in  the  preceding 
riotp. 

2.  Incumbent's  Title  Colorable  and  Void  —  Eng- 
land. —  Rex  v.  Oxford,  6  Ad.  &  El.  349,  33  E. 
C.  L.  87,  1  N.  &  P.  474;  Rex  v.  Bedford,  1 
East  79;  In  re  Barlow,  30  L.  J.  Q.  B,  27],  5  L. 
T.  N.  S.  289;  Reg.  v.  Guardians  of  Poor,  15 
Jur.  800,  20  L.  J.  Q.  B.  423,  17  Q.  B.  149,  79  E. 
C.  L.  149;  Rex  v  Bankes,  3  Burr  1452;  Rex 
v.  Cambridge,  4  Burr.  2008. 

Canada.  —  Reg.  r.  Upper  Canada  Bank,  5 
U.  C.  Q.  B.  338;  Keg.  v.  Burke,  29  Nova  Scotia 
229. 

Alabama.  —  State  v.  Dunn,  Minor  (Ala.)  46, 
12  Am.  Dec.  25,  note;  State  v.  Ely,  43  Ala. 
568. 

Illinois.  —  People  v.  Kilduff,  15  111.  492,  60 
Am    Dec.  769. 

Neiv  Jersey.  — State  v.  Paterson,  35  N.  J.  L. 
190;  Leeds  v.  Atlantic  City,  52  N.  j.  L.  334. 
See  also  Lewis  v.  Board  of  Puhlic  Works,  51 
N.  J.  L.  240. 

New  York.  —  People  r.  Erie  County,  42  N.  Y. 
App.  Div.  510,  affirmed  (N.  Y.  1899)  55  N.  E. 
Rep.  1099;  People  v.  Stephens,  (Supm.  Ct.)  2 
Abb.  Pr.  N.  S.  (N.  Y.)  348;  People  v.  Dikeman, 
(Supm.  Ct.  Spec.  T.)  7  How.  Pr.  (N.  Y.)  124; 
People  v.  Brush,  146  N.  Y.  60. 

North  Carolina.  —  Ellison  v.  Raleigh,  89  N. 
Car.  129. 

Arorth  Dakota.  —  State  v.  Archibald,  5  N. 

Dak.  362. 

See  also  Manor  v.  State,  149  Ind.  31S. 
>  Volume  XIX. 


Acta  and  Proceedings  MANDAMUS.  of  Public  Officers  and  Boards. 


might  prove  inadequate  by  reason  of  delay,  and  that  while  judgment  of  ouster 
might  be  given  against  the  incumbent,  such  judgment  would  not  necessarily 
instate  the  claimant  in  the  office,  but  he  might  afterwards  be  compelled  to 
resort  to  a  mandamus  in  order  to  accomplish  this  result.1 

(3)  Limitations  of  Rule. — Of  course,  if  the  relator  does  not  make  out  a 
clear  prima  facie  legal  right  to  be  admitted  or  restored  to  office  a  mandamus 
will  not  be  granted.2  So  where  there  is  another  specific  remedy  provided, 
mandamus  will  not  lie.3  Mandamus  will  not  issue  to  admit  or  restore  a  per- 
son to  office  where  it  clearly  appears  that  his  title  is  such  that  if  seated  he 
would  be  ousted  upon  a  proper  proceeding,  or  where  for  any  other  reason  the 
writ  would  be  fruitless.4  Thus  the  writ  will  not  be  granted  where  the  term 
of  office  is  of  uncertain  duration  or  at  will,5  or  where  the  term  is  very  short  and 
has  expired  or  is  about  to  expire.6     Usually  the  writ  will  be  denied  where  the 


1,  View  that  Mandamus  Lies  Because  More 
Convenient  and  Adequate  than  Quo  Warranto  — 

England.  —  Rex  v.  Bedford  Level,  6  East  356, 
2  Smith  535. 

Maryland.  —  Harwood  v.  Marshall,  a  Md.  83; 
Smiih  p.  Thursby,  28  Md.  214;  Brooke  v. 
Widdicombe,  39  Md.  3S6;  Washington  County 
School  Com'rs  v.  Washington  County  School 
Coin'rs,  77  Md.  283. 

Massachusetts.  —  Keough  v.  Board  of  Alder- 
men, 156  Mass.  403;  Howard  v.  Gage,  6  Mass. 
462;  Strong,  Petitioner,  20  Pick.  (Mass.)  490; 
Sudbury  First  Parish  v.  Stearns,  21  Pick. 
(Mass.)  155;  Ellis  v.  Bristol  Counly,  2  Gray 
(Mass.)  370;  Nourse  v.  Merriam,  8  Cush.  (Mass.) 
11;  Conlin  v.  Aldrich,  98  Mass.  557;  Putnam 
v.  Lingley,  133  Mass.  204. 

Virginia.  —  Dew  v.  Judges,  3  Hen.  &  M. 
(Va.)  1,  3  Am.  Dec.  639;  Lewis  v.  Whittle,  77 
Va.  415-  See  also  Bradley  v.  McCrabb,  Dall. 
(Tex  )  510. 

The  validity  of  an  election  to  office  may 
be  contested  and  inquired  into  in  any  proceed- 
ing, by  mandamus  or  otherwise,  whereby  the 
claimant  seeks  to  compel  others  to  admit  his 
right  and  title  to  the  office;  especially  where 
no  other  means  of  contest  are  provided  by  law. 
Lawrence  v.  Ingersoll,  88  Tenn.  52,  17  Am.  St. 
Rep.  870,  citing  Marshall  v.  Kerns,  2  Swan 
(Tenn.)  68;  Pucket  v.  Bean,  n  Heisk.  (Tenn.) 
600;  Lewis  v.  Watkins,  3  Lea  (Tenn.)  181. 

Criticism  of  Doctrine.  —  See  Duane  v.  Mc- 
Doial  l,  41  Conn.  521. 

2.  Want  of  Clear  Legal  Right  —  Mandamus 
Refused  —  England.  —  Rex  v.  London,  1  T.  R. 
423;  Reg.  v.  Malmesbury,  4  Jur.  222;  Rex  v. 
West  Looe,  2  Dowl.  &  R.  178,  t6  E.  C.  L.  78, 
5  Dowl.  &  R.  590,  3  B.  &  C.  677,  10  E.  C.  L. 
214. 

Kentucky.  — Juslices  v.  Clark,  I  T.  B.  Mon. 
(Ky.)  86;  Justices  v.  Harcoun.  4  B.  Mon. 
(Ky.)  501. 

Louisiana.  — State  v.  Board  of  Police,  51  La. 
Ann.  941. 

Michigan.  —  Grondin  v.  Logan,  88  Mich. 
247;  Tinker  v.  Board  of  Public  Works,  97 
Mich.  616. 

New  Jersey.  — Clarke  1.  Board  of  Health,  49 
N.  J.  L.  349. 

New  York.  —  People  v.  Sheffield,  47  FIunfN. 
Y.)48i;  Matter  of  Hardy,  (Supm.  Ct.  Spec. 
T.)  17  Misc.  (NT.  Y.)  667;  People  v.  Cram,  32 
N.  Y.  App.  Div  414.  See  People  v.  Keating, 
49  N.  Y.  App.  Div.  123. 

North  Carolina.  —  Worthy  v.  Barrett,  63  N. 
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Car.  igg;  In  re  Tale,  63  N.  Car.  308;  Clatk  z. 
Stanley,  66  N.  Car.  59,  8  Am.  Rep.  488;  Doyle 
v.  Raleigh,  89  N.  Car.  133,  45  Am.  Rep.  677; 
McNeill  v.  Somers,  96  N.  Car.  467;  Hannon  v. 
Grizzard,  96  N.  Car.  298;  Lyon  v.  Granville 
County,  120  N.  Car.  237. 

Pennsylvania.  —  Com.  v.  Anthony,  4  W.  & 
S.  (Pa.)  511. 

Tennessee.  —  Thomason  v.  Justices,  3  Humph. 
(Tenn.)  233;  Beasley  v.  Ferriss,  I  Lea  (Tenn.) 
461. 

See  for  principle  involved,  supra,  III.  2.  b. 
Clear  Legal  Rights  and  Duties. 

3.  Another  Remedy. —  Reg.  v.  Chester,  15  Q. 
B.  513,  6q  E.  C.  L.  513,  15  Jur.  10,  19  L.  J.  Q. 

B.  485;  Reg.  v.  Rochester,  17  Q.  B.  I,  79  E. 

C.  L.  1. 

4.  Writ  Vain  or  Useless  —  England.  —  Rex  v. 
Axbridge,  2  Cowp.  523;  Rex  v.  London,  2  T. 

R.  177. 

Alabama.  —  Ex  p.  Wiley,  54  Ala.  227. 

Missouri.  —  State  v.  Rodman,  43  Mo.  256; 
State  v.  Finley,  74  Mo.  App.  213. 

Nevada.  —  Stale  v.  McCullough,  3  Nev.  202. 

New  Jersey.  —  Clarke  v.  Board  of  Heallh,  49 
N.  J.  L.  349. 

A'orth  Carolina.  —  Lyon  v.  Granville  County, 
120  N.  Car.  237. 

Pennsylvania.  —  Com.  v.  Anthony,  4  W.  & 
S,  (Pa.)  511. 

Virginia.  —  Chew  v.  Justices,  2  Va.  Cas. 
208;  Amory  v.  Justices,  2  Va.  Cas.  523. 

Compare  Slate  v.  Barber,  4  Wyo.  409.  See 
also  supra.  III.  5.  b.  (4)  Writ  Unnecessary  or 
Unavailing. 

Where  the  Office  Has  Been  Abolished,  man- 
damus will  not  issue  to  restore  the  relator  to 
his  former  position.  People  v.  Ennis,  18  N. 
Y.  App.  Div.  412. 

5.  Office  Not  Paramount  or  at  Will  —  England. 
—  Rex  v.  Wheeler,  3  Keb.  360;  Rex  v.  Croy- 
don, 5  T.  R.  713;  Ex  p.  Sandys,  1  N.  &  M.  591, 
4  B.  &  Ad.  863,  24  E.  C.  L.  174;  Evans  v. 
Heart  of  Oak  Ben.  Soc,  12  Jur.  N.  S.  163. 

Canada.  — Ex  p.  Langen,  8  N.  Bruns.  135. 
United  States. — Ex  p.  Hennen,  13  Pet.  (U. 
S.)  23d. 

South  Carolina.  —  State  v.  Champlin,  2  Bailey 
L.  (S.  Car.)  220. 

6.  Term  Short  or  Expired.  —  Woodbury  v. 
Piscataquis  County,  40  Me.  304;  Howard  v. 
Gage,  6  Mass.  462;  State  v.  Finley,  74  Mo. 
App.  213;  State  v.  Police  Com'rs,  80  Mo.  App. 
206,  2  Mo.  App.  Rep.  518;  Potts  v.  Tuttle,  79 
Iowa  253. 
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term  is  for  only  a  single  year.1  Where  admission  to  or  removal  from  office 
involves  an  exercise  of  discretion  mandamus  will  not  lie.2  So  where  there  was 
jurisdiction  to  remove  the  officer,  but  the  proceedings  were  irregular  or  unlaw- 
ful, the  remedy  is  by  certiorari  and  not  by  mandamus.3  Unreasonable  delay  in 
making  application  for  a  mandamus  to  reinstate  the  relator  in  office  is  sufficient 
ground  for  denying  the  writ.4  The  reason  or  excuse  for  the  delay  may  be 
considered  in  determining  whether  or  not  it  is  unreasonable.5 

/.  Commission  and  Qualification  of  Officer.  —  Where  a  person  has 
a  clear  legal  right  to  enter  upon  an  office,  mandamus  lies  to  compel  the  doing 
of  all  acts  necessary  to  enable  him  to  qualify.6  Thus  the  writ  will  lie  to  com- 
pel the  proper  officer  to  issue  a  commission,7  to  administer  the  oath  of  office,8 
and  to  consider  and  pass  upon  the  sufficiency  of  the  official  bond  tendered  by 
the  applicant.9  Of  course  the  writ  will  be  refused  in  this  class  of  cases  where 
the  office  is  held  by  a  de  facto  incumbent,  for  the  latter's  title  cannot  be  thus 
collaterally  assailed.10 


1.  Term  Only  One  Year.  —  Rex  v.  Croydon,  5 

T.  R.  713;  Woodbury  v.  Piscataquis  County, 
40  Me.  304;  Howard  v.  Gage,  6  Mass.  462. 

2.  Discretion  Not  Controlled  —  England.  —  Rex 
v.  Gloucester,  2  B.  &  Ad.  158,  22  E.  C.  L.  50; 
Ex  p.  La  Mert,  4  B.  &  S.  582,  116  E.  C.  L. 
582,  33  L.  J.  Q.  B.  69.  See  also  Reg.  v.  St. 
Stephen's,  2  Do.vl.  &  L.  571,  9  Jur.  255,  14  L. 
J.  Q-  B.  34. 

United  States.  —  Ex  p.  Hennen,  13  Pet.  (U. 
S.)  230;  Keim  v.  U.  S.,  177  U.  S.  290;  Taylor 
v.  Kerclieval,  82  Fed.  Rep.  497. 

Connecticut.  —  State  v.  Rusling,  64  Conn. 
524. 

District  of  Columbia.  —  Ex  p.  Schaumburg,  1 
Hayiv.  &  H.  (I).  C  )  249. 

Illinois.  —  Hildreth  v.  Heath,  1  111.  App.  82. 

Kansas.  —  Householder  v.  Morrill,  55  Kan. 
317;  Martin  v.  Lacy,  39  Kan.  703;  Dwelling- 
House  Ins.  Co.  v.  Wilder,  40  Kan.  561. 

Maryland.  —  Shober  v.  Cochrane,  53  Md. 
544;  State  v.  Register,  59  Md.  283. 

Michigan.  —  People  v.  Fitzgerald,  41  Mich.  2. 

New  York.  —  People  v.  Palmer,  9  N.  Y.  App. 
Div.  252;  Porter  v.  Houiand,  (Suptn.  Ct.  Spec. 
T.)  24  Misc.  (N.  Y.)  434;  People  v.  Aims-House 
Com'rs,  65  Hun  (N.  Y.)  169;  People  v.  Troy, 
78  N.  Y.  33,  34  Am.  Rep.  500,  reversing  17 
Hun  (N.  Y.)  20. 

Pennsylvania.  —  Boggs  v.  Monongahela  City, 
22  Pa.  Co.  Ct.  640,  30  Pitlsb.  Leg.  J.  N.  S. 
(Pa.)  154. 

See  generally  supra,  III.  2.  e.  Judicial  and 
Discretionary  Duties. 

3.  People  v.  Board  of  Police  Com'rs,  (Supm. 
Ct.  Gen.  T.)  43  How.  Pr.  (N.  Y.)  385,  affirming 
12  Abb.  Pr.  N.  S.  (N.  Y.)  181. 

4.  Unreasonable  Delay  as  Ground  for  Denying 
Writ.  —  State  v.  Finley,  74  Mo.  App.  213;  Peo- 
ple v.  Justices,  78  Hun  (N.  Y.)  334;  People  v. 
Adams,  (Supm.  Ct.  Gen.  T.)  18  N.  Y.  Supp. 
896;  People  v.  Palmer,  3  N.  Y.  App.  Div.  389; 
People  v.  Collis,  6  N.  Y.  App.  Div.  467;  People 
v.  Board  of  Education,  20  N.  Y.  App.  Div.  452; 
People  v.  Bryant,  28  N.  Y.  App.  Div.  480; 
Matter  of  McDonald,  34  N.  Y.  App.  Div.  512; 
People  v.  Welde,  (Supm.  Ct.  Spec.  T.)  28  Misc. 
(N.  Y.)  582;  People  v.  Dalton,  52  N.  Y.  App. 
Div.  371;  Vanderhofi  v.  Palmer,  (Supm.  Ct. 
Spec.  T  )  15  Misc.  (N.  Y.)  434;  People  v. 
Lantrv,  (Supm.  Ct.  Spec.  T.)  27  Misc.  (N.  Y.) 
t6o;  People  v.  Scannell,  (Supm.  Ct.  Spec.  T.) 
28  Misc.  (N.  Y.)4Qi;  People  v.  McCartney,  28 


N.  Y.  App.  Div.  138;  People  v.  Keating,  49  N. 
Y.  App.  Div.  123.  See  also  Grondin  v.  Logan, 
88  Mich.  247. 

5.  Sufficiency  of  Excuse  for  Delay.  —  People  v. 
Lantry,  (Supm.  Ct.  Spec.  T.)  27  Misc.  (N.  Y.) 
160;  People  v.  Scannell,  (Supm.  Ct.  Spec.  T.) 

27  Misc.  (N.  Y.)  662;  People  v.  Welde,  (Supm. 
Ct.  Spec.  T.)  28  Misc.  (N.  Y.)  582;  People  v. 
Keating,  49  N.  Y.  App.  Div.  123;  People  v. 
Dalton,  52  N.  Y.  App.  Div.  371. 

6.  Qualification  of  Officer.  —  Reg.  v.  Canter- 
bury, 11  Q.  B.  483,  63  E.  C.  L.  483.  12  Jur. 
862,  17  L.  J.  Q.  B.  252. 

7.  Issuance  of  Commission. —  Marbury  v.  Madi- 
son, 1  Cranch  (U.  S.)  137;  State  v.  Ciawfoid, 

28  Fla.  441;  State  v.  Jefferson  County,  17  Fla. 
707;  Bonner  v.  State,  7  Ga.  473;  Governor  v. 
Nelson,  6  Ind.  496;  Baker  v.  Kiik,  33  Ind.  517; 
Hubert  v.  Auvray,  6  La.  598;  Magruder  v. 
Swann,  25  Md.  173;  Brooke  p.  Widdicombe, 
39  Md.  388;  Groome  v.  Gwinn,  43  Md.  572; 
State  v.  Moffitt,  5  Ohio  358. 

Mandamus  to  the  Governor  to  compel  the  issu- 
ance of  a  commission  has  been  refused  in 
some  states,  not  because  it  was  not  an  appro- 
priate remedy,  but  because  it  was  held  that 
mandamus  would  not  lie  against  the  governor 
in  any  case.  Haw-kins  v.  Governor,  1  Ark. 
57G.  33  Am.  Dec.  346,  nole;  Hovey  v.  State, 
127  Ind.  588,  22  Am.  St.  Rep.  663;  State  v. 
Towns,  8  Ga.  360. 

8.  Administering  Oath  of  Office.  —  Exp.  Rich- 
ards, 13  N.  Bruns.  131;  Blake  1.  Ada  County, 
(Idaho  1S97)  47  Pac.  Rep.  734;  Day  t.  Justices, 

3  B.  Mon.  (Kv.)  198;  Applegaie  v.  Applegate, 

4  Met.  (Ky.)  237;  Ex  p.  Heath,  3  Hill  (N.  Y.) 
42;  Achley's  Case,  (Supm,  Ct.  Spec.  T.)  4  Abb. 
Pr.  (N.  Y.)  35;  Hannon  v  Halifax,  89  N.  Car. 
123.  See  also  In  re  Brenan,  6  U.  C.  OJ.  B.  O. 
S.  330. 

9.  Approval  or  Eejection  of  Official  Bond.  — 

State  v.  Plambeck,  36  Neb.  401;  People  v. 
Stout,  (Supm.  Ct.  Spec.  T.)  11  Abb.  Pr.  (N.  Y.) 
17;  Hannon  v.  Halifax,  89  N.  Car.  123;  State 
v.  Wear,  37  Mo.  App.  325;  Beck  v.  Jackson, 
43  Mo.  117.  See  also  Ex  p.  Harris.  52  Ala.  87, 
23  Am.  Rep.  559;  Boone  County  v.  State,  61 
Ind.  379. 

10.  Where  Office  Is  Full  De  Facto.—  Ex  p.  Har- 
ris, 52  Ala.  S7,  23  Am.  Rep.  559;  Boone 
County  v.  State  61  Ind.  379;  Brown  ■>•.  Bragu- 
nier,  79  Md.  236;  In  re  Brenan,  6  U.  C.  Q.  B. 
O.  S.  330.    See  also  State  v.   Plambeck,  36 
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g.  Civil  Service  Laws  —  (i)  In  General.  — The  civil  service  laws  are  in 
many  respects  mandatory,  and  therefore  enforceable  by  mandamus,1  subject, 
of  course,  to  the  usual  rules  governing  the  issuance  of  the  writ.2 

(2)  Eligible  Lists.  — A  person  entitled  under  the  law  to  have  his  name 
placed  upon  the  list  of  those  eligible  for  appointment  may  by  mandamus 
compel  the  proper  officers  to  place  his  name  upon  such  list  or  to  do  any  act 
necessary  to  enable  him  to  have  his  name  placed  upon  such  list.3  If  his 
name  has  been  wrongfully  removed  from  the  list,  mandamus  lies  to  compel  its 
restoration.* 

(3)  Appointment.  —  Mandamus  lies  to  compel  the  civil  service  board  to 
certify  persons  for  appointment  in  the  proper  order  of  applicants  upon  the 
eligible  list,5  giving  preference  to  honorably  discharged  soldiers  and  sailors  in 
accordance  with  law.6  But  the  applicant  must  be  entitled  to  be  certified  at 
the  time  claimed  or  the  writ  cannot  be  granted.7  Where  the  list  is  illegally 
made  up,  no  person  named  thereon  is  entitled  to  be  certified  for  appointment 
and  the  writ  will  be  denied.8  The  fact  that  another  person  is  in  the  possession 
of  the  office  is  no  defense  to  a  mandamus  requiring  the  certification  of  persons 
for  appointment,  as  the  title  and  possession  of  the  office  are  not  involved  and 
the  applicant  could  not  maintain  quo  warranto  until  this  preliminary  step  was 
taken.9  Mandamus  will  not  lie  to  compel  a  call  upon  the  civil  service  board 
for  a  list  of  names  of  persons  eligible  to  appointment,  in  the  absence  of  a  prior 
demand  for  such  action  and  a  refusal  thereof. 10  The  right  of  a  veteran  soldier 
to  a  preference  in  appointments  may  be  enforced  by  mandamus,11  but  where 


Neb.  401.  See  supra,  this  section,  Admission 
or  Restoration  to  Office —  Where  Office  Is  Full 
De  Facto. 

In  Gulick  r.  New,  14  Ind.  93,  77  Am.  Dec. 
49,  mandamus  was  issued  to  compel  the  clerk 
of  court  to  approve  an  official  bond  tendered 
by  a  claimant  to  an  office  although  the  office 
was  occupied  by  a  de  facto  officer,  nol with- 
standing an  objection  that  the  proceeding  was 
an  attempt  to  try  the  title  to  office. 

1.  Bringing  Positions  Within  Operation  of  Stat- 
ute.—  Civil  service  commissioners  may  be 
compelled  by  mandamus  to  bring  within  the 
civil  service  act,  by  a  proper  classification 
(hereof,  such  positions  as  may  be  judicially 
determined  to  be  included  by  its  provisions. 
People  v.  Kraus,  171  111.  130. 

Consideration  of  Estimate  for  Salaries  and  Ex- 
penses. —  The  writ  lies  to  compel  a  city  council 
to  consider  and  pass  upon  the  estimate  for 
salaries  and  expenses  of  executing  the  civil 
service  law.  People  v.  Buffalo,  (Supm.  Ct. 
Spec.  T.)  16  Abb.  N.  Cas.  (N.  Y.)  96,  2  How. 
Pr.  N.  S.  (N.  V.)  61. 

Certifying  Pay-rolls.  —  Mandamus  will  not  lie 
to  compel  the  civil  service  commission  to  re- 
fuse to  certify  pay-rolls  upon  the  ground  that 
the  persons  named  therein  were  assigned  to 
other  duties  than  those  specified,  because  if 
the  pav-rolls  are  properly  certified  to  the  com- 
mission it  has  no  power  to  interfere,  and  if 
n:>t,  the  remedy  should  be  sought  against  the 
appointing  officers  whose  duty  it  i=  to  certify 
the  pay-rolls  to  the  commission.  People  v. 
Municipal  Civil  Service  Commission,  (Supm. 
Ct.  Spec.  T.)  30  Misc.  (NT.  Y.)  519,  wherein  it 
was  suggested  that  the  relief  sought  was  in 
its  nature  injunctive,  bi.it  in  the  absence  of  ob- 
jection it  was  not  found  necessary  to  deter- 
mine the  point. 

2.  See  sufira.  this  title,  Principles  Governing 
Issuance  of  Writ. 
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3.  Placing  Name  on  Eligible  List.  —  People  v. 
Knauber,  43  N.  Y.  App.  Div.  342,  163  N.  Y. 
23.  See  also  People  z.  New  York  City  Civil 
Service  Boards,  13  N.  Y.  App.  Div.  309. 

4.  Replacing  Name  Wrongfully  Removed  from 
Eligible  List.  —  People  v.  Cobb,  13  N.  Y.  App. 
Div.  56. 

5.  Certifying  Persons  for  Appointment.  —  Peo- 
ple v.  Kipley,  171  111.  44;  People  n.  New  York 
City  Civil  Service  Boards,  5  N.  Y.  App.  Div. 
164;  People  v.  New  York  City  Civil  Service 
Board,  13  N.  Y.  App.  Div.  309,  See  also 
People  v.  Sheffield,  24  N.  Y.  App.  Div.  214. 

6.  Preference  of  Veteran  Soldiers  and  Sailors.  — 
People  v.  Syracuse,  (Supm.  Ct.  Spec.  T.)  26 
Misc.  (N.  Y.)  522;  People  v.  New  York  City 
Civil  Service  Boards,  5  N.  Y.  App.  Div. 
164. 

7.  People  v.  New  York  City  Civil  Service 
Board,  13  N.  Y.  App.  Div.  309. 

8.  Eligible  List  Illegally  Made  Up.  —  People 
v.  Syracuse,  (Supm.  Ct.  Spec.  T.)  26  Misc.  (N. 
Y.)  522. 

9.  Office  Filled  De  Facto.  —  People  v.  Syra- 
cuse, (Supm.  Ct.  Spec.  T.)  26  Misc.  (N.  Y.)  522. 
See  generally  supra,  this  section,  Admission  or 
Restoration  to  Office  —  Where  Office  Is  Full  De 
Facto. 

10.  Prior  Demand  and  Refusal. — People  v.  Syra- 
cuse, (Supm.  Ct.  Spec.  T.)  26  Misc.  (N.  Y.)  522. 

Contra.  —  People  v.  Kipley,  171  111.  44.  For 
the  principle  involved,  see  supra.  III.  6.  De- 
mand and  Refusal. 

11.  Appointment  of  Veterans  Enforced  by  Man- 
damus. —  Matter  of  Wortman,  (Supm.  Ct.  Spec. 
T.)  22  Abb.  N.  Cas.  (N.  Y.)  137;  People  v. 
Cohocton,  (Supm.  Ct.  Spec  T.)  17  Misc.  (N. 
Y.)  652;  Brown  :.  Duane,  60  Hun  (N.  Y.)  98; 
Matter  of  Ostrander,  (Supm.  Ct.  Spec.  T.)  12 
Misc.  (N.  Y.)  476;  People  v.  Bardin,  (Supm. 
Ct.  Spec.  T.)  7  N.  Y.  Supp.  123,  reversed  55 
Hun  (N.  Y.)  612,  8  N.  Y.  Supp.  960;  People  'v. 
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the  appointing  power  has  a  discretion  in  determining  the  fitness  of  the  veteran 
for  the  proposed  appointment,  the  exercise  of  such  discretion  will  not  be  con- 
trolled.1 The  fitness  of  the  veteran  cannot  be  tried  on  mandamus.3  Where 
there  is  an  appointee  in  possession  of  the  office  and  exercising  its  functions, 
mandamus  will  not  lie  to  compel  the  appointment  of  another  claiming  a  right 
of  preference  to  the  appointment.  The  proper  remedy  is  by  an  action  in  the 
nature  of  quo  warranto,  and  then  if  the  office  is  declared  vacant  mandamus  will 
lie  to  compel  an  appointment  to  fill  it.3 

(4)  Reinstatement. — An  employee  discharged  in  violation  of  the  civil 
service  laws  is  entitled  to  be  restored  to  his  former  position  by  mandamus.4 
The  writ  has  often  been  granted  to  reinstate  veteran  soldiers  or  sailors  removed 
from  office  in  violation  of  provisions  prohibiting  such  removal  except  for  cause 
shown  after  a  hearing.5    The  right  to  be  reinstated  may  be  lost  by  laches  or 


Saratoga  Springs,  54  Hun  (N.  Y.)  16;  People 
v.  Alms-House  Com'is,  65  Hun  (N.  Y.)  169. 

Qualification  of  Kule.  —  A  statute  merely  re- 
quiring that  in  public  employment  a  preference 
bsgiven  honorably  discharged  soldiers, sailors, 
and  marines, cannot  be  enforced  by  mandamus, 
because  it  does  not  confer  a  right  to  the  ap- 
pointment upon  any  specific  individual.  The 
only  remedy  for  a  violation  or  disregard  of  the 
law  is  by  indictment.  State  v.  Copeland,  74 
Minn.  371;  State  v.  Wayne  County,  57  Ohio 
St.  86;  People  v.  Wendell,  57  Hun  (N.  Y.)  362; 
People  v.  Little  Falls,  (Supm.  Ct.  Spec.  T.)  8 
N.  Y.  Supp.  512;  Allison  v.  Board  of  Educa- 
tion, 125  Cal.  72.  A  contrary  decision.  People 
7.'.  Bardin,  (Supm.  Ct.  Spec.  T.)  7  N.  Y.  Supp. 
123,  was  subsequently  reversed,  55  Hun  (N. 
Y.)  612,  8  N.  Y.  Supp.  960. 

There  is  a  distinction  in  this  respect  between 
original  appointment  and  reinstatement  after 
a  wrongful  removal.  In  the  latter  case  man- 
damus lies.  Sullivan  7'.  Gilroy,  55  Hun  (N. 
Y.)  285. 

Promotion  of  Employee.  —  The  civil  service 
laws  of  New  York  (Laws  1884,  c.  312)  gifing 
veterans  a  preference  applies  only  to  original 
appointments  and  not  to  promotions.  A  vet- 
eran already  employed  cannot  maintain  man- 
damus to  compel  his  appointment  to  a  higher 
position,  even  though  his  present  employment 
will  soon  cease.  Brown  v.  Duane,  60  Hun 
(NT.  Y.)  98,  citing  McGuire  v.  Byrnes,  50  Hun 
(N.  Y.)  203. 

1.  Discretion  Not  Controlled.  —  State?'.  Cope- 
1  ind,  74  Minn.  371;  People  v.  Little  Falls, 
( 5ur>m.  Ct.  Spec.  T.)  8  N.  Y.  Supp.  512;  People 

Alms-House  Com'rs,  65  Hun  (N.  Y.)  169; 
Peyple  v.  Ballston  Spa,  (Supm.  Ct.  Spec.  T.)  19 
Misc.  (N.  Y.)  671;  People  v.  Saratoga  Springs, 
54  Hun  (N.  Y.)  16.  See  also  People  v.  Palmer, 
9  N.  Y.  App.  Div.  252;  People  v.  Cohocton, 
(Supm.  Ct.  Spec.  T.)  17  Misc.  (N.  Y,)  652; 
State  v.  Wayne  County,  57  Ohio  St.  86. 

2.  Fitness  of  Veteran  Not  Determined  on  Man- 
damus.—  People  7\  Ballston  Spa,  (Supm.  Ct. 
Spec.  T.)  19  Misc.  (N.  Y.)  671. 

3.  Office  Full  De  Facto.  —  Allison  v.  Board  of 
Education,  125  Cal.  72;  People  v.  Wendell,  57 
Hun  (N.  Y.)  362;  Torney  v.  Stiner,  (C.  PI. 
Gen.  T.)  11  Misc.  (N.  Y.)2gi;  People  7'.  Rupp, 
90  Hun  (N.  Y.)  145;  People  v.  Palmer,  9  N.  Y. 
App.  Div.  252;  People  v.  Tracy,  35  N.  Y.  App. 
Div.  265;  People  v.  Ballston  Spa,  (Supm.  Ct. 
Spec.  T.)  19  Misc.  (N.   Y.)  671;    People  v. 


Aims-House  Com'rs,  65  Hun  (N.  Y.)  174; 
People  v.  Goet  :ng,  133  N.  Y.  569;  People  v. 
Sheffield,  24  N.  Y.  App.  Div.  214;  People  v. 
Cohocton,  (Supm.  Ct.  Spec.  T  )  17  Misc.  (N.Y.) 
652,  citing  with  approval  People  v.  Rupp,  00 
Hun  (N.  Y.)  145,  and  distinguishing  People  v. 
Brooklyn,  149  N.  Y.  223.  See  also  supra,  this 
section,  Admission  or  Restoration  to  Office  — 
Where  Office  Is  Full  De  Facto. 

Statutory  Change. —  In  A\-iv  York  the  statute 
as  amended  by  Laws  j-896,  c.  821,  expressly 
grants  the  remedy  by  mandamus  to  soldiers, 
sailors,  or  marines,  in  addition  to  the  remedy 
by  action  in  the  nature  of  quo  warranto.  But 
such  amendment  does  not  apply  to  veteran  fire- 
men, although  they  also  have  a  preference 
under  the  civil  service  laws.  People  v.  Tracy, 
35  N.  Y.  App.  Div.  265. 

4.  Reinstatement  by  Mandamus.  —  People  v. 
Adams,  (Supm.  Ct.  Gen.  T.)  18  N.  Y.  Supp. 
896;  People  7  .  McCartney,  28  N.  Y.  App.  Div. 
138;  Porter  v.  Howland.  (Supm.  Ct.  Spec.  T.) 
24  Misc.  (N.  Y.)  434;  People  v.  Scannell, 
(Supm.  Ct.  Spec.  T.)  28  Misc.  (N.  Y.)  401; 
People  v.  Kearny,  44  N.  Y.  App.  Div.  449,  30 
Civ.  Pro.  (N.  Y.)  11:  People  v.  Keating,  49  N. 
Y.  App.  Div.  123;  People  v.  Scannell,  (Supm. 
Ct.  App.  Div.)  63  N.  Y.  Supp.  gSs;  People  v. 
Cram,  (Supm.  Ct.  Tr.  T.)  30  Misc.(N.  Y.)  561; 
People  v.  Lantry,  48  N.  Y.  App.  Div.  131; 
People  v.  Justices,  78  Hun  (N.  Y.)  334:  People 
v.  Collis,  6  N.  Y.  App.  Div.  467;  Matter  of 
McDonald,  34  N.  Y.  App.  Div.  512:  People  v. 
Dalton,  (Supm.  Ct.  Spec.  T.)  24  Misc.  (N.  Y.) 
88;  People  v.  Keller,  31  N.  Y.  App.  Div.  24S; 
People  v.  Dalton,  (Supm.  Ct.  Spec.  T.)  52  N. 
Y.  App.  Div.  371,  27  Misc  (N.  YJ  667;  People 
v.  Lawler,  18  N.  Y.  App.  Div.  630,  156  N.  Y. 
687;  People  71.  Lyman,  30  N.  Y.  App.  Div. 
135;  People  v.  Gleason,  32  N.  Y.  App.  Div.  357; 
People  v.  Keller,  15S  N.  Y.  187.  But  see 
People  v.  Tracy,  35  N.  Y.  App  Div.  265. 

5.  Reinstating  Veteran  Soldiers.- — Sullivan  7. 
Gilrov,  55  Hun  (N.  Y.)  285  Matter  of  Van- 
derho'ff,  (Supm.  Ct.  Spec.  T.)  15  Misc.  (N.  Y  ) 
434;  Matter  of  Hardy,  (Supm.  Ct.  Spec.  T.) 
17  Misc.  (N.  Y.)  667;  People  v.  Morton,  24  K. 
Y.  App.  Div.  563;  People  v.  Scannell,  (Supm. 
Ct.  Spec.  T.)  25  Misc.  (N.  Y.)  619;  People  7'. 
Waring,  (Supm.  Ct.  Spec.  T.)  62  N.  Y.  Supp. 
966;  People  v.  Feitner,  (Supm.  Ct.  Spec.  T.) 
29  Misc.  (N.  Y.)  702,  judgment  affirmed  49 
N.  Y.  App.  Div.  101;  People  v.  Keating, 
49  N.  Y.  App.  Div.  123;  People  v.  Clausen, 
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unreasonable  delay  in  . making  application  for  the  writ.1  Of  course  the  writ 
may  be  denied  where  the  respondent  has  not  the  power  or  authority  to 
reinstate  the  relator.* 

h.  Army,  Navy,  or  Militia.  —  Mandamus  will  not  lie  to  compel  the 
reinstatement  of  a  person  to  his  former  rank  and  position  in  the  army,3  navy, 1 
or  state  militia,5  from  which  he  has  been  removed  by  his  superior  officers 
acting  within  the  scope  of  their  discretion. 

i.  Holding  Office  at  Particular  Place.  —  Mandamus  lies  to  compel 
public  officers  to  keep  their  offices  at  the  place  designated  by  law,6  as,  for 
instance,  at  the  county  seat.7  A  prior  demand  upon  the  respondents  to  move 
their  offices  to  the  county  seat  is  unnecessary,  since  the  statute  was  a  standing 
demand,  and  a  noncompliance  was  a  refusal. H  Where  there  has  been  an  elec- 
tion for  the  purpose  of  changing  the  location  of  the  county  seat,  it  is  usually 
held  that  the  validity  or  result  of  the  election  may  be  contested  in  the  man- 
damus proceedings,9  unless,  perhaps,  in  cases  where  another  specific  remedy 
has  been  provided.10    Other  cases,  however,  take  a  contrary  view  and  hold 

50  N.  Y.  App.  Div.  286;  People  v.  Dalton,  158 
N.  Y.  204.  But  see  People  v.  Morton,  156  N. 
Y.  136,  66  Am.  St.  Rep.  547. 

Necessity  and  Sufficiency  of  Demand. —  Rein- 
statement must  have  been  demanded  upon  the 
grou  id  that  the  relator  was  a  veteran,  or  the 
writ  may  be  denied.  People  v.  Clausen,  50  N. 
Y.  App.  Div.  286.  Compare  People  v.  Clausen, 
50  M.  Y.  App.  Div.  324. 

1.  Laches  and  Delay. — -People  v.  Lantry,  48 
N.  Y.  App.  Div.  131 ;  People  v.  Adams,  (Supm. 
Ct.  Gen.  T.l  18  N.  Y.  Supp.  896;  People  v. 
Justices,  78  Hun  (N.  Y.)  334;  People  v.  Feit- 
ner,  49  N.  Y.  App.  Div.  101,  affirming  29  Misc 
(N.  Y.)702;  People  v.  Lantry,  (Supm.  Ct.  Spec. 
T.)  27  Misc.  (N.  Y.)  ifjo.  See  supra,  this  sec- 
lion,  Admission  or  Restoration  to  Office  —  Limi- 
tations of  Rule. 

2.  Respondent  without  Power  to  Reinstate  Re- 
lator. —  Maiter  of  Broderick,  (Supm.  Ct.  Spec. 
T.)  25  Misc.  (N.  Y.)  534.  See  also  People  v. 
Dalton,  158  N.  Y.  204;  Civil  Service  Commis- 
sion v.  Kenyon,  86  111.  App.  547. 

3.  Reinstatement  to  Rank  in  Army.  —  Ex  p. 
Schaumburg,  1  Hay  w.  &  H.  (D.  C  )  249,  21  Fed. 
Cas.  No.  12.441. 

4.  Reinstatement  to  Rank  in  Navy.  —  U.  S.  v. 
Whitney,  5  Mackey  (D.  C.)  370 

5.  Reinstatement  to  Command  in  State  Militia. 

—  People  v.  Roe,  51  N.  Y.  App.  Div.  494. 
In  People  v.  Scrugham,  20  Barb.  (N.  Y.)  302, 

the  writ  commanded  the  respondent  to  permit 
the  relator  to  exercise  the  office  of  brigadier 
general  without  interruption  or  intrusion  from 
the  respondent.  But  this  was  reversed  at  the 
General  Term  (25  Barb.  (N.  Y.)  216),  and  was 
disapproved  in  People  v.  Ferris,  16  Hun  (N.  Y.) 
219. 

In  Matter  of  Dederick,  77  N.  Y.  595,  it  was 
held  that  the  granting  or  refusal  of  a  man- 
damus to  compel  the  colonel  to  countermand 
an  order  discharging  a  private  within  about  a 
month  of  the  expiration  of  his  term  of  enlist- 
meni  was  in  the  discretion  of  the  court,  and 
would  not  be  reviewed  on  appeal  unless  ihe 
discretion  was  abused. 

6.  Writ  Lies  to  Compel  Holding  Office  at  Desig- 
nated Place.  —  Slate  v.  Shropshire,  4  Neb.  411. 

7.  Holding  Office  at  County  Seat  —  Arkansas. 

—  Maxey  v.  Mack,  30  Ark.  472. 
California . — Calaveras  County  v.  Brockvvay, 

30  Cal.  325. 
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Kansas.  —  State  v.  Marston,  6  Kan.  524. 
Michigan.  —  Rice  v.  Shay,  43  Mich.  380. 
Minnesota.  —  State  v.  Weld,  39  Minn.  426. 
Montana.  —  Wells  v.  Taylor,  5  Mont.  202. 
Nebraska.  —  State  v.   Thatch,   5    Neb.  94; 
Hunter  v.  State,  14  Neb.  507. 

South  Carolina.  —  State  v.  Walker,  5  S.  Car. 
263. 

Wisconsin.  —  State  v.  Lean,  9  Wis.  279;  State 
v.  Saxton,  11  Wis.  27;  State  v.  Avery,  14  Wis. 
122.    See  State  v.  Portage  County,  24  Wis.  49. 

Res  Judicata.  — A  decision  in  mandamus  at 
the  relation  of  a  private  citizen  is  no  bar  to  a 
mandamus  by  the  state  to  compel  county 
officers  to  keep  their  offices  at  the  county  seat 
and  to  determine  its  location.    State  v.  Stock, 

38  Kan.  154,  followed  in  State  v.  Burton.  47 
Kan  44. 

8.  Prior  Demand  Unnecessary.  —  State  v.  Weld, 

39  Minn.  426;  Com.  v.  Allegheny  County,  37 
Pa.  St.  237;  Atty.-Gen.  v.  Boston,  123  Mass. 
460;  Cleveland  v.  Board  of  Finance,  38  N.  J. 
L.  259;  Palmer  v.  Slacy,  44  Iowa  340.  See 
also  supra,  III.  6.  Demand  and  Refusal. 

9.  Contesting  County  Seat  Election  in  Mandamus 
—  California.  —  Calaveras  Counly  v.  Brock- 
way,  30  Cal.  325. 

Florida. — State  v.  Padgett,  19  Fla.  5r8. 
Kansas. — State  v.  Marston,  6  Kan.  524;  State 
v.  Stock,  38  Kan.  154. 

Missottri.  —  Tetherow  v.  Grundy  County  Ct., 
9  Mo.  118. 

Montana. — Chumasero  v.  Potts,  2  Mont. 
286. 

North  Dakota.  —  State  v.  Langlie,  5  N.  Dak. 
594- 

Oregon.  —  McWhirter  v.  Brainard,  5  Oregon 
426. 

Wisconsin.  —  State  v.  Saxton,  11  Wis.  27, 
disapproved  in  Leigh  v.  State,  69  Ala.  268.  See 
State  v.  Larrabee,  1  Wis.  200;  Atty.-Gen.  v. 
Fitzpatrick,  2  Wis.  542;  Stale  v.  Lean,  9  Wis. 
279;  State  v.  Fetter,  12  Wis.  566.  And  compare 
Matter  of  Lafayette  County  Seat,  2  Chand. 
(Wis.)  212,  and  State  v.  Washington  County, 
2  Chand.  (Wis.)  247. 

10.  Other  Specific  Remedy  Ousts  Jurisdiction.  — 
State  v.  Stock  well,  7  Kan.  98;  State  v.  Stevens, 
23  Kan.  456,  33  Am.  Rep.  175;  Stale  v.  Langlie! 
5  N.  Dak.  594;  State  v.  Stewart,  8  Ohio  Dec. 
(Reprint)  171,  6  Cine.  L.  Bui.  188.  Compare 
State  v.  Marston,  6  Kan.  524. 

Volume  XIX. 


Acts  and  Proceedings 


MANDAMUS. 


of  Public  Officers  and  Boards, 


that  the  court  on  mandamus  cannot  go  behind  the  returns.1 

j.  Delivery  of  Books,  Records,  Insignia  of  Office,  etc.  —  (i)  State- 
ment of  Rule.  —  Mandamus  is  an  appropriate  remedy  to  compel  the  delivery 
by  a  former  incumbent  of  a  public  office  of  the  books,  papers,  records,  seals, 
money,  and  other  paraphernalia  thereof,  to  the  person  having  a  clear  pri?,ia 
facie  title  to  the  possession  of  the  office  and  its  belongings.2  The  writ  has 
been  used  to  compel  the  surrender  of  public  buildings,3  and  the  delivery  over 
of  prisoners  by  a  sheriff.*  In  this  class  of  cases  mandamus  is  granted  upon 
the  theory  that  it  is  the  official  duty  of  every  officer  to  surrender  possession 
of  the  office  and  its  belongings  to  his  lawfully  chosen  and  qualified  successor.5 
Such  a  duty  does  not  rest  upon  a  mere  private  individual  who  happens  to  be 
in  possession  of  official  books,  papers,  etc.,  and  it  has  accordingly  been  held 
that  mandamus  will  not  lie  in  such  a  case  to  compel  their  delivery  to  the 


1.  View  that  Court  Is  Bound  by  Returns.  — 

Leigh  v.  State,  69  Ala.  268  [disapproving  State 
v.  Marsion,  6  Kan.  S24;  State  v.  Saxton,  ri 
Wis.  27;  Calaveras  County  v.  Brockway,  30 
Cil.  325];  Price  v.  Harned,  I  Iowa  473;  State 
v.  Roper  46  Neb.  730. 

2.  Mandamus  Lies  to  Compel  Delivery  —  Eng- 
land.—  Rex  v.  Buller,  8  East  389;  Rex  v.  In- 
gram, 1  W.  Bl.  50;  Rex  ».  Wildman,  2  Stra. 
879;  Crawford  v.  Powell,  2  Burr.  1013;  Rex  v. 
Clapham,  1  Wils.  C.  PI.  305;  Reg.  ?.  Todd,  2 
Tur.  565;  Reg.  v.  Fox,  1  W.  W.  &  H.  4;  Rex  v. 
Round,  4  Ad.  &  El.  139,  31  E.  C.  L.  43;  Rex 
v.  Croydon,  5  T.  R.  713- 

Canada.  —  Reg.  v.  Dubord,  3  Manitoba  15; 
Reg.  v.  Smith,  4  U  C.y.B.322;  Lacroix, 
4  U.  C.  Q.  B.  O.  S.  339;  Asphodel  Tp.  v.  Sar- 
gait,  17  LI.  C.  Q.  B.  593;  In  re  McLay,  24  U. 
C.  Q.  B.  54. 

Alabama.  —  State  v.  Dunn,  Minor  (Ala.)  46, 
12  Am.  Dec.  25,  note;  Thompson  v.  Holt,  52 
AU..491. 

Connecticut.  —  Burr  v.  Norion,  25  Conn.  103. 

Dakota.  —  Territory  v.  Shearer,  2  Dak.  346. 

Florida.  —  State  v.  Saxon,  25  Fla.  792;  Stale 
v.  Johnson,  30  Fla.  433,  35  Fla.  2. 

Georgia.  —  Bonner  p.  State,  7  Ga.  480. 

Illinois.  —  Bio  m  :•.  Van  Rensselaer,  15  III. 
503;  People  v.  Kilduff,  15  111.  492,  60  Am.  Dec. 
769:  People  v.  Head,  25  111.  325,  followed  by 
Delehanty  v.  Warner,  75  111.  185,  20  Am.  Rep. 
237;  Lavalle  v.  Soucy,  96  111.  467.  Compare 
People  v.  Hilliard,  29  111.  413. 

Indiana.  —  Frisbie  v.  Fogg,  78  Ind.  269; 
Fasnacht  v.  German  Literary  Assoc.,  99  Ind. 
133;  McGee  v.  Stale,  103  Ind.  444- 

Iowa.  —  Keokuk  v.  Merriim,  44  Iowa  432. 

Kansas.  —  Huffman  v.  Mills,  39  Kan.  577; 
Metsker  v.  Neally,  41  Kan  122,  13  Am.  St, 
Rep.  269. 

Kentucky.  —  Former  Trustees  of  Paris  v. 
Trustees  of  Paris,  Hard.  (Ky.)  464. 

Maine.  —  Dane  v.  Derby,  54  Me.  95,  89  Am. 

Dec.  735. 

Maryland.  —  Washington  County  School 
Corn'rs  v.  Washington  County  School  Com'rs, 
77  Md.  283;  Hooper  v.  Farnen,  85  Md.  587; 
Smith  v.  Thursby,  28  Md.  244;  Brooke  v. 
Widdicombe,  39  Md.  386. 

Massachusetts.  — ■  Taylor  v.  Henry,  2  Pick. 
(Mass.)  397;  Sudbury  First  Parish  v.  Stearns, 
21  Pick.  (Mass.)  151;  St.  Luke's  Church  v. 
Slack,  7  Cush.  (Mass.)  226;  American  Railway- 
Frog  Co.      Haven,  lot  Mass.  398. 

Minnesota.  —  Crowell  v.  Lambert,  10  Minn. 


369;  State  v.  Sherwood,  15  Minn.  221,  2  Am. 
Rep.  116;  State  v.  Williams,  25  Minn.  340. 

Missouri.  —  State  v.  May,  106  Mo.  488; 
Stale  v.  Davis,  54  Mo.  App.  447. 

Nebraska.  —  Cruse  v.  State,  52  Neb.  831. 

Nevada.  —  Stale  v.  McKinney,  5  Nev.  194. 

New  Hampshire.  —  Kimball  v.  Lamprey,  19 
N.  H.  215. 

New  Jersey.  —  O'Donnel  v.  Dusman,  39  N. 
J.  L.  677. 

New  Mexico. — Conklin  v.  Cunningham,  7  N. 
Mex.  445;  Eldodt  v.  Territory,  (N.  Mex.  1900) 
61  Pac.  Rep.  105. 

New  York.  —  People  v.  Stephens,  (Supm. 
Ct.)2  Abb.  Pr.  N.  S.  (N.  Y.)  353;  People  v. 
Dikeman,  (Supm.Ct.  Spec.  T.)  7  How.  Pr.  (N. 
Y.)  124;  People  v.  Haws,  34  Barb.  (N.  Y.)  78; 
People  -•.  Martin,  62  Barb.  (N.  Y.)  576;  People 
v.  Hines,  10  N.  Y.  Wkly.  Dig.  88. 

North  Dakota.  —  State  v.  Callahan,  4  N. 
Dak.  481. 

Oklahoma.  — Cameron  v  Parker,  2  Okla.  277; 
Ewing  v.  Turner,  2  Okla.  94. 

Oregon.  —  Warner  v.  Myers,  3  Oregon  218. 
4  Oregon  72;  Stevens  v.  Carter,  27  Oregon  553. 

Pennsylvania.  —  Wads  worth  v.  Reel,  15  Pa. 
Co.  Ct.  440;  Com.  v.  Breckenridge,  16  Pa.  Co. 
Ct.  400,  4  Pa.  Dist.  598;  Com.  v.  Wallace,  10 
Kulp  (Pa.)  30,  24  Pa.  Co.  Ct  9 

South  Carolina.  —  Runion  v.  Latimer,  6  S. 
Car.  126. 

South  Dakota.  —  Driscoll  v.  Jones,  1  S. 
Dak.  8. 

Tennessee.  —  Felts  v.  Memphis,  2  Head 
(Tenn.)  650. 

Texas.  —  Bradley  v.  McCrabb,  Dall.  (Tex.) 
504;  Banton  v.  Wilson,  4  Tex.  400;  Nelson  v. 
Edwards,  55  Tex.  389. 

Vermont.  —  Walter  v.  Belding,  24  Vt.  658; 
Stone  v.  Small,  54  Vt.  498;  Bates  v.  Keith,  66 
Vt.  165. 

West  Virginia.  —  Bridges  v.  Shallcross,  6 
W.  Va.  562. 

Wisconsin.  —  State  v.  Oates,  86  Wis.  634,  39 
Am.  St.  Rep.  912. 

3.  Surrender  of  Public  Buildings.  —  Thompson 
v.  Holt,  52  Ala.  497;  Burr  v.  Norton,  25  Conn. 
113;  Warner  v.  Myers,  4  Oregon  72;  Felts  v. 
Memphis,  2  Head  (Tenn.)  650. 

4.  Delivery  of  Prisoners.  —  Warner  v.  Myers, 
3  Oregon  218.    See  In  re  Parsons,  150  U.  S.  150. 

5.  Official  Duty  to  Surrender  Office  and  Its  Be- 
longings.—  Thompson  v.  Holt,  52  Ala.  401: 
State  v.  Davis,  54  Mo.  App.  447'  Com.  v.  Wal- 
lace, 10  Kulp  (Pa.)  30,  24  Pa.  Co.  Ct.  o. 
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officer  entitled  thereto.1  In  a  few  cases  the  writ  has  issued  to  an  incumbent 
of  an  office  where  it  was  claimed  that  he  was  a  mere  usurper.8  and  in  one  case 
at  least  it  has  been  issued  to  a  mere  private  individual.3  Of  course  the  writ 
will  lie  where  no  question  as  to  the  right  to  an  office  is  involved,  but  it  is 
merely  sought  to  compel  one  officer  to  turn  over  to  another  books,  papers, 
money,  etc.,  in  accordance  with  law.4 

(2)  Title  to  Office  Not  Determined.  —  Mandamus  to  compel  the  delivery  of 
property  pertaining  to  a  public  office  cannot  be  invoked  as  a  means  of  trying 
the  title  to  the  office.  An  issue  as  to  the  de  jure  title  cannot  be  determined, 
and  the  decision  must  go  against  the  person  whose  claim  or  defense  depends 
upon  the  determination  of  such  issue.  The  court  will  regard  merely  the 
prima  facie  or  de  facto  title.5  This  rule  is,  of  course,  subject  to  the  exception, 
heretofore  noted,  that  in  a  few  states  the  title  to  an  office  may  be  tried  in  man- 
damus although  there  is  a  de  facto  incumbent.6 

(3)  Statutory  Remedy.  —  In  some  states  a  summary  statutory  remedy  has 
been  provided  to  enforce  the  delivery  over  of  official  books,  papers,  and  other 
insignia  of  office.  In  many  respects  the  rules  governing  mandamus  in  similar 
cases  are  applicable.7  The  remedy  thus  provided  has  been  held  to  be  merely 
cumulative  and  not  exclusive,  as  in  some  instances  it  is  not  so  adequate  a 
remedy  as  mandamus.8 


1.  Delivery  by  Private  Individual.  —  Hussey  v. 
Hamilton.  5  Kan.  462;  Keokuk  v.  Merriam,  44 
Iowa  432;  State  v.  Trent,  58  Mo.  571. 

2.  Writ  Allowed  Against  Usurper.  —  American 
Railway  Frog  Co.  v.  Haven,  101  Mass.  398; 
Kimball  v.  Lamprey,  19  N.  H.  215;  Runion  v. 
Latimer,  6  S.  Car.  126;  Bauton  v.  Wilson,  4 
Tex.  400;  Walter  v.  Belding,  24  Vt.  658. 

3.  Compelling  Private  Individual  to  Deliver  up 
Public  Books  and  Papers.  —  In  Rex  v.  Ingham, 
1  W.  Bl.  50,  the  writ  issued  against  the  execu- 
tor of  a  deceased  officer.  See  also  infra,  this 
title,  Against  Private  Corporations,  Their  Offi- 
cers and  Agents,  and  Individuals . 

4.  Delivery  of  Books  and  Papers  by  One  Officer  to 
Another —  England.  —  Rex  v.  Payn,  1  N.  &  P. 
524,  W.  W.  &  D.  142,  1  Jur.  54,  6  Ad.  &  El. 
392.  33  E.  C.  L.  91. 

Canada.  —  Reg.  v.  Smi'h,  4  U.  C.  Q.  B.  322. 
Aikansas. — Ex  p.  Barber,  12  Ark.  155. 
Indiana.  —  Manor  v.  Stale,  149  Ind.  310. 
Maryland.  —  Cecil  County  v.  Banks,  80  Md. 
321. 

Minnesota.  —  Ramsey  County  v.  Heenan,  2 
Minn.  330. 

Pennsylvania.  —  Com  v.  Lyter,  162  Pa.  St. 
50,  34  W.  N.  C.  (Pa.}  393. 

Rhode  Island.  —  Briggs  v.  Hopkins,  16  R. 
I.  83. 

Virginia.  —  Peters  v.  Auditor,  33  Gratt.  (Va.) 
368. 

Wisconsin.  —  State  v.  Hundhausen,  26  Wis. 
432. 

Bui  see  Bates  v.  Overseers  of  Poor.  14  Gray 
(Mass.)  163. 

5.  Title  to  Office  Not  Determined  —  Alabama.  — 
Thompson  v.  Holt,  52  Ala.  503. 

Arkansas. — Filch  v.  McDiarmid,  26  Ark.  482. 

Florida.  —  Slate  v.  Saxon,  25  Fla.  792;  State 
v.  Johnson,  30  Fla.  433;  State  v.  Johnson,  35 
Fla.  2. 

Illinois.  —  People  v.  Kilduff,  15  111.  492,  60 
Am.  Dec.  769. 

Indiana.  —  Manor  v.  State,  149  Ind.  310; 
McGee  v.  State,  103  Ind.  444. 

Michigan.  —  Ashwell  v.  Bullock,  122  Mich. 
620. 


Minnesota.  —  State  v.  Sherwood,  15  Minn. 
22t,  2  Am.  Rep.  116;  State  v.  Williams,  25 
Minn.  340,  distinguishing  Crowell  v.  Lambert, 
10  Minn.  369,  and  State  v.  Sherwood,  15  Minn. 
22r,  2  Am.  Rep.  116. 

Missouri.  —  State  v.  May,  106  Mo.  488. 
New  fersey.  —  State  v.   Roe,  35  N.  J.  L. 
123. 

New  York.  —  People  v.  Stephens,  (Supm. 
Ct.)  2  Abb.  Pr.  N.  S.  (N.  Y.)  353;  Matter  of 
Whiting,  2  Barb.  (N.  Y.)  513;  People  v.  Stevens, 
5  Hill  (N.  Y.)  616;  People  v.  Dikeman,  (Supm. 
Ct.  Spec.  T.)  7  How.  Pr.  (M.  Y.)  124;  Matler 
of  Baker,  (Supm.  Ct.)  11  How.  Pr.  (N.  Y.)  430; 
People  v.  Hines,  10  N.  Y.  Wkly.  Dig.  88. 

North  Dakota.  —  Slate  v.  Callahan,  4  N.  Dak. 
481. 

Oklahoma.  —  Ewing  v.  Turner,  2  Okla.  94; 
Cameron  v.  Parker,  2  Okla.  277. 

Oregon.  —  Warner  v.  Myers,  3  Oregon  218,  4 
Oregon  72. 

South  Dakota.  —  State  v.  Kipp,  10  S.  Dak. 
495- 

West  Virginia.  —  Goff  v.  Wilson,  32  W.  Va. 
393-  . 

Wisconsin.  —  State  v.  Oates,  86  Wis.  634,  39 
Am.  St.  Rep.  912. 

6.  Rule  that  Title  May  Be  Tried  on  Mandamus. 
—  See  supra,  this  section,  Admission  or  Restor- 
ation to  Office  —  Where  Office  Is  Full  De  Facto. 
See  also  the  following  cases:  Washington 
County  School  Com'rs  v.  Washington  County 
School  Com'rs,  77  Md.  283;  Harwood  v.  Mar- 
shall. 9  Md.  83;  Banton  v.  Wilson,  4  Tex.  400; 
Bradley  v.  McCrabb,  Dall  (Tex.)  504. 

7.  Statutory  Remedy.  —  Matter  of  Whiting,  2 
Barb.  (N.  Y.)  513;  Matter  of  Baker,  (Supm. 
Cl.)  11  How.  Pr.  (N.  Y.)  430;  People  v.  Allen, 
42  Barb.  (N.  Y.)  203. 

8.  Statutory  Remedy  Cumulative.  —  Thompson 
v.  Holt,  52  Ala.  497:  State  v.  Oates,  86  Wis. 
634,  39  Air.  St.  Rep.  912. 

In  New  York  the  statutory  remedy  seems  to 
be  exclusive  where  possession  of  the  books  and 
papers  is  all  that  is  necessary  to  enable  the 
relator  to  perform  the  duties  of  his  office.  But 
where  possession  of  the  b^ok?  an  I  papers 
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2.  Municipal  Corporations.  —  A  mandatory  ministerial  duty  imposed  upon 
a  municipal  corporation  may  be  enforced  by  mandamus.1  and  it  seems  that 
the  existence  of  another  adequate  remedy  is  no  objection  to  the  issuance  of  the 
writ,3  though  some  courts  state  the  rule  with  the  usual  qualification  as  to 
the  existence  of  another  adequate  or  specific  remedy.3  Where  the  duty 
is  discretionary  mandamus  will  not  lie;'*  usually  the  duty  is  sought  to  be 
enforced  directly  against  the  officers  of  the  municipality  charged  with  its 
performance.5 

3.  Hospitals  and  Asylums.  —  Mandamus  lies  to  compel  the  officers  of  a 
public  hospital  or  asylum  to  receive  a  patient,6  or  to  grant  a  certificate  of 
recovery  and  discharge,7  or  to  rectify  a  mistake  in  charging  a  county  with  the 
support  of  insane  persons  by  giving  a  certificate  of  the  amount  so  paid.8 

4.  Prisons  and  Prisoners.  —  Mandamus  lies  to  compel  the  proper  officers 
to  determine  the  amount  of  commutation  to  which  a  convict  is  entitled,9  to 
provide  necessaries  for  the  support  of  the  penitentiary,10  to  deliver  prisoners 
for  employment  on  public  works,11  or  to  take  one  imprisoned  for  nonpayment 
of  fines  before  the  commissioner  of  insolvents  for  discharge.12  But  the  writ 
has  been  refused  to  compel  the  transfer  of  prisoners  from  the  jail  to  the  house 
of  correction,13  or  to  control  a  discretion  or  judgment  with  regard  to  what 
trades  shall  be  taught  to  convicts  in  the  state  prison.14  The  warden  of  the 
penitentiary  cannot  by  mandamus  compel  the  board  of  directors  of  that  insti- 
tution to  examine  adjusted  bills  and  accounts  of  the  warden,  incurred  in  carry- 


would  not  give'conirol  of  the  office,  mandamus 
is  a  proper  remedy.  People  v.  Stephens, 
(Supm.  Ct.)  2  Abb.  Pr.  N.  S.  (N.  Y.)  348;  Peo- 
ple v.  Dikeman,  (Supm.  Ct.  Spec.  T.)  7  How. 
Pr.  (N.  Y.)  128;  People  v.  Stevens,  5  Hill  (N. 
Y.)  616;  People  v.  Martin,  62  Barb.  (N.  Y.) 
576. 

The  remedy  is  kindred  and  in  addition  to 
the  remedy  by  mandamus.  Matter  of  Whit 
ing,  2  Barb.  (N  .  Y.)  513. 

1.  Writ  Lies  to  Enforce  Ministerial  Duties  — 

United  States.  —  U.  S.  v.  Burlington,  2  Am. 
L.  Reg.  N.  S.  394.,  24  Fed.  Cas.  No.  14,687; 
U  S.  v.  Washington,  2  Cranch  (C.  C.)  174,  28 
Fed.  Cas.  No.  16,646. 

Illinois.  —  Ottawa  v.  People,  48  111.  233; 
People  v.  Cairo,  50  III.  154;  Chicago  v.  San- 
sum,  87  111.  182;  Hyde  Park  v.  Thatcher,  13 
111.  App.  613;  Hyde  Park  v.  Snow,  13  111. 
App.  6r8;  Hyde  Park  v.  Slee,  13  111.  App.  610. 

Indiana.  —  Madison  v.  Smith,  83  Ind.  502; 
Wren  v.  Indianapolis,  96  Ind.  206. 

Kentucky.  —  Newport  v.  Berry,  80  Ky.  354. 

Louisiana.  —  State  v.  Shakspeare,  43  La. 
Ann.  92. 

Maryland.  —  Pumphrey  v.  Baltimore,  47  Md. 
145,  28  Am.  Rep.  446. 

Michigan.  —  School  Dist.  No.  9  v.  School 
Dist.  No.  5,  40  Mich.  551;  Portsmouth  Tp.  v. 
Bay  City,  57  Mich.  420. 

Minnesota.  —  Lee  v.  Thief  River  Falls,  (Minn. 
1900)  84  N.  W.  Rep.  654. 

Missouri.  —  State  v.  St.  Louis,  145  Mo.  551. 

New  Jersey.  —  Reock  v.  Newark,  33  N.  J.  L. 
129. 

New  York.  —  Weston  v.  Newburgh,  67  Hun 
(N.  Y.)  127. 

North  Carolina.  —  Wool  v.  Edenton,  115  N. 
Car.  10. 

2.  Other  Adequate  Remedy. —  People  -'.  Gug- 
genheimer,  (Supm.  Ct.  Spec.  T.)  28  Misc.  (N. 
Y.)  735,  citing  McCulloupfh  v.  Brooklyn,  23 
Wend.  (N.  Y.)  461;  People  v.  New  York,  10 


Wend.  (N.  Y.)  393;  People  v.  Steele,  2  Barb. 
(N.  Y.)4i8.  See  generally  supra.  III.  4.  Other 
Adequate  Remcdv. 

3.  See  Ottawa  v.  People,  48  111.  233;  State 
v.  St.  Louis,  145  Mo.  551. 

4.  Discretionary  Duties  of  Municipal  Corpora- 
tions. —  Madison  v.  Smith,  83  Ind.  502. 

5.  See  infra,  this  title,  Acts  and  Proceedings  0/ 
Legislative  Bodies  and  Officers.  And  see  gener- 
ally the  sections  of  this  title  dealing  specific- 
ally with  various  classes  of  officers  and  acts. 

6.  Reception  of  Patient.  —  People  v.  Manhat- 
tan State  Hospital,  5  N.  Y.  App.  Div.  249. 

Where  Ihe  superintendent  of  an  insane 
asylum,  aciing  m  good  faith,  wiih  the  assent 
of  the  trustees  of  the  institution,  and  solely 
with  reference  to  the  welfare  of  the  patient, 
permits  her  to  be  removed  to  and  remain  tem- 
porarily at  the  residence  of  a  near  relative, 
the  husband  of  ihe  patient  cannot,  by  man- 
damus, compel  her  restoration  to  the  asylum; 
and  the  fact  that  such  residence  is  beyond  the 
limits  of  the  state  will  make  no  difference. 
Rutter  v.  State,  38  Ohio  St.  496. 

7.  Certificate  of  Discharge.  —  Statham  v.  Black- 
ford, 89  Va.  771. 

8.  Certificate  of  Erroneous  Payments.  —  State 
v.  Wisconsin  Chariiable,  etc.,  Institutions,  72 
Wis.  108. 

9.  Determining    Amount   of    Commutation.  — 

People  v.  Sage,  11  N.  Y.  App  Div.  4. 

10.  Providing  Supplies  for  Penitentiary. — State 
v.  Holcomb,  46  Neb.  612. 

11.  Employment  of  Prisoners  on  Public  Works. 
—  Holland  -■.  State,  23  Fla.  123. 

12.  Taking  Prisoner  Before  Commissioner  of  In- 
solvents.—  Ex  p.  Scott.  19  Ohio  St.  5S1. 

13.  Transferring  Prisoners  from  Jail  to  House  of 
Correction.  —  State  v.  Brunst,  26  Wis.  412,  7  Am. 
Rep.  84. 

14.  Determining  What  Trades  Shall  Be  Taught 

to  Convicts. —  People  v.  State  Prison,  4  Mich. 
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ing  on  the  business  of  the  penitentiary,  and  indorse  the  warden's  report 
or  statement  of  the  same,  the  duty  of  the  board  in  the  premises  being  to  the 
public  rather  than  to  the  warden.1 

5.  Public  Lands  —  Ministerial  Duties.  —  Mandamus  will  lie  to  compel  the 
public  land  officers  to  perform  ministerial  duties.2  Thus  the  writ  will  lie  in 
proper  cases  to  compel  the  proper  officer  to  issue  a  patent,3  to  cancel  a  patent,4 
to  issue  land  certificates, 5  to  execute  a  lease  of  state  lands,0  to  enter  into  a 


1.  Examination  of  Adjusted  Bills  and  Accounts 
of  Warden.  —  Chase  v.  Kansas  State  Peniten- 
tiary, 55  Kan.  320,  citing  Hobbett  v.  State,  10 
Kan.  9;  Turner  v.  Jefferson  County,  10  Kan. 
16;  Reedy  v.  Eagle,  23  Kan.  254;  Adkins  v. 
Doolen,  23  Kan.  659;  Nixon  v.  School  Dist- 
No.  92,  32  Kan.  510;  Ralston  v.  Dodge  City, 
etc.,  R.  Co.,  53  Kan.  337. 

2.  Writ  Lies  to  Enforce  Ministerial  Duties.  — 
General  Land  Office  Com'rs  v.  Smith,  5  Tex. 
471;  Houston  Tap,  etc.,  R.  Co.  v.  Randolph, 
24  Tex.  317;  Houston,  etc.,  R.  Co.  v.  Kuechler, 
36  Tex.  399;  Kuechler  v.  Wright,  40  Tex  600. 
See  also  supra.  III.  2.  f.  Ministerial  Duties. 

Executive  Officers  of  Government.  —  In  a  few 
states  mandamus  has  been  refused  upon  the 
ground  that  it  will  not  lie  to  control  an  execu- 
tive officer  of  government.  See  Sutherland  v. 
Governor,  29  Mich.  320,  18  Am.  Rep.  89;  State 
v.  Whitcomb,  28  Minn.  50;  State  v.  Braden,  40 
Minn.  174;  Bledsoe  v.  International  R.  Co., 
40  Tex.  537;  Galveston,  etc.,  R.  Co.  v.  Gross, 
47  Tex.  429;  State  v.  Harvey,  11  Wis.  33.  See 
generally  the  title  Constitutional  Law,  vol. 
6,  p.  882. 

3.  Issuance  of  Patent  —  United  States.  —  U.S. 
v.  Schurz,  102  U.  S.  378;  U.  S.  v.  Hendricks, 
2  Hayw.  &  H.  (D.  C.)  293,  26  Fed.  Cas.  No. 
I5.347a. 

Arkansas.  —  Smithee  v.  Mosely,  31  Ark.  425. 

California.  —  Middleton  v.  Low,  30  Cal.  596. 

Colorado. — Greenwood  Cemetery  Land  Co. 
v.  Routt,  17  Colo.  156,  31  Am.  St.  Rep.  284, 
note. 

Louisiana. — Slate  v.  Nicholls,  42  La.  Ann. 
223. 

Michigan.  —  Houghton  County  v.  State  Land 
Office  Com'r,  23  Mich  270;  Crane  v.  Secretary 
of  Stale,  51  Mich.  195. 

Mississippi.  —  Myers  v.  State.  61  Miss.  138. 

Texas. — General  Land  Office  Com'r  v. 
Smith,  5  Tex.  471;  Houston,  etc.,  R.  Co.  v. 
Kuechler,  36  Tex.  382;  Kuechler  v.  Wright, 
40  Tex.  632;  Teat^.  McGaughey,  85  Tex.  478. 
See  also  Galveston,  etc.,  R.  Co.  v.  Gross,  47 
Tex.  429. 

No  Clear  Legal  B-ight  —  Writ  Refused.  —  See 

U.  S.  v.  General  Land  Office  Com'r,  5  Wall. 
(U.  S.)  563;  Secretary  v.  McGarrahan,  9  Wall. 
(U.  S.)  298;  Castro  v.  Hendricks,  23  How.  (U. 
S.)  438;  Cochran  v.  Cobb.  43  Ark.  180;  State 
v.  Lanier,  47  La.  Ann.  no;  State  v.  Register 
of  Lands,  48  Mo.  59;  Tabor  v.  General  Land 
Office  Com'r,  29Tex.  50S;  State  v.  Harvey,  11 
Wis.  33. 

As  to  whether  or  not  the  relator  is  entitled 
to  a  patent  in  any  particular  case,  see  the  title 
Public  Lands. 

Discretion  as  to  Amount  of  Land.  —  Mandamus 
■will  not  lie  to  compel  the  commissioner  of  the 
general  land  office  to  issue  a  patent  to  the 
pet'tioner  for  more  land  than  he  is,  in  ihe  judg- 


ment of  the  commissioner,  entitled  to.  U.  S. 
v.  Hendricks,  2  Hayw.  &  H.  (D.  C.)  293. 

Unauthorized  Form  of  Tract.  —  Where  the  stat- 
ute requires  the  land  to  be  surveyed  in  the 
form  of  a  square,  mandamus  will  not  lie  to 
compel  the  issuance  of  a  patent  for  land  in  any 
other  form  than  a  square.  Marshall  v.  Clark, 
22  Tex.  23. 

Where  a  Patent  Has  Already  Issued  to  Another 
Person  the  remedy  is  in  equity  to  divest  the 
title  of  ihe  patentee,  and  not  by  mandamus. 
Smithee  v.  Mosely,  31  Ark.  425;  Welton  v. 
Carter,  21  D.  C.  591;  U.  S.  General  Land 
Office  Com'r,  5  Wall.  (U.  S.)  563. 

4.  Cancellation  of  Patent.  —  Teat  v.  Mc- 
Gaughey, 85  Tex.  478,  wherein,  however,  re- 
lief was  refused  on  the  ground  of  laches. 
Compare  Gaines  v. Thompson, 7  Wall.  (U.  S.)  353. 

Conflicting  Claims  of  Third  Person.  —  A  patent 
for  land  cannot  be  vacated  on  a  motion  for  a 
mandamus  to  compel  the  auditor  to  issue  an- 
other to  another  person,  People  v.  Auditor,  2 
111.  537;  especially  after  a  long  lapse  of  time, 
and  where  doubtful  questions  are  involved, 
Teat  v.  McGaughey,  85  Tex.  478.  See  also 
Bruner  v.  Manlove,  2  111.  156. 

5.  Issuance  of  Land.  Certificates.  —  Hempstead 
v.  Underhill,  20  Ark,  337;  People  v.  Pritchard, 
17  Mich.  338;  Robeitson  v.  State  Land  Office 
Com'r,  44  Mich.  274;  Board  of  Land  Com'rs 
v.  Bell,  Dall.  (Tex.)  366;  Houston,  etc. ,  R.  Co. 
v.  Kuechler,  36  Tex.  382.  Compare  Bledsoe  v. 
International  R.  Co.,  40  Tex.  537;  Galveston, 
etc.,  R.  Co.  v.  Gross,  47  Tex.  429.  But  s.e 
Galveston,  etc.,  R.  Co.  v.  Gross,  47  Tex.  428. 

A  register  of  the  land  office  cannot  be  com- 
pelled by  a  writ  of  mandamus,  in  a  suit  to 
which  he  is  not  a  party,  to  grant  a  certificate 
to  be  used  in  evidence.  Powell  v.  Chappell, 
7  Mart.  N.  S,  (La.)  T72. 

Execution  of  Deed.  —  The  auditor  of  a  state 
may  be  compelled  by  a  writ  of  mandate  to 
issue  a  certificate  or  deed  to  a  purchaser  of  a 
lot  from  an  agent  of  the  state,  when  the  pur- 
chaser has  made  proper  demand  and  tender, 
and  has  the  legal  right  of  possession.  Smith 
v.  Talbott,  11  Ind.  144;  Henderson  v.  Slate,  53 
Ind.  60. 

Town-site  Trustees  May  Be  Compelled  to  Execute 
a  Deed  for  a  lot  to  one  of  several  contestants 
who  they  have  decided  is  entitled  10  a  dead 
and  from  whom  the  deed  is  withheld  merely 
out  of  deference  to  the  instruciions  of  the  sec- 
retary of  the  interior.  McDaid  v.  Territory,  1 
Okla.  92.  See  generally  Martini'.  Hoff,  (Ariz. 
1901)64  Pac.  Rep.  445,  wherein  a  mandamus 
to  compel  the  mayor  as  trustee  to  convey  lots 
under  the  town-site  law  was  refused  on  the 
merits. 

6.  Lease  of  Public  Lands.  —  Colorado  Fuel, 
etc.,  Co.  v.  State  Board  of  Land  Com'rs,  14 
Colo.  App.  84,  wherein  no  rights  of  third  per- 
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contract  of  sale,1  to  hear  and  determine  an  appeal,2  to  make  surveys,3  to 
receive  and  file  field  notes,4  to  register  a  plat  and  certificate  of  survey,5  to 
record  a  subdivision  made  in  conformity  to  law,6  to  deliver  bounty  warrants,7 
to  receive  an  entry,8  to  make  calculations  of  purchase  money  and  interest  on 
lands  sold,9  to  permit  a  person  interested  to  contest  an  application  for  the 
purchase  of  lands,10  to  permit  redemption  of  forfeited  lands.11 

Discretionary  Duties.  —  In  matters  with  respect  to  which  a  discretion  is  reposed 
in  the  officer  called  upon  to  act,  mandamus  will  not  lie  to  control  that  discre- 
tion and  compel  action  in  any  particular  manner, 12  although  the  writ  will  lie 
to  compel  the  officer  to  exercise  his  discretion  and  take  some  action.13  Upon 
this  principle  it  has  been  held  that  mandamus  will  not  lie  to  compel  an  officer 
to  calculate  interest  and  purchase  money  in  a  particular  manner,14  or  to  insert 
particular  conditions  in  a  grant  of  submerged  lands,15  or  to  direct  the  repay- 
ment of  purchase  money  upon  the  ground  that  title  had  failed, 16  or  to  determine 
that  certain  lands  are  swamp  and  overflowed  lands,17  or  to  compel  the  sur- 
veyor-general to  run  a  boundary  line  in  a  certain  manner. 18 


sons  were  involved,  and  all  that  remained  lo 
be  done  was  to  execute  a  contract  theretofore 
agreed  upon  and  with  respect  to  which  the 
rights  of  the  parties  had  vested. 

The  discretion  of  the  board  in  letting  lands 
to  the  greatest  benefit  of  the  state  cannot 
be  controlled  by  mandamus.  State  v.  State 
Board  of  Land  Com'rs,  7  Wyo  478. 

1.  Executing  Contract  of  Sale.  —  State  v. 
Lanier,  47  La.  Ann.  568;  State  v.  Bridges,  21 
Wash.  591,  wherein  the  writ  was  refused, 
however,  because  of  pending  proceedings  in- 
volving the  righl  to  relief. 

No  Clear  Legal  Right  —  Writ  Denied  on  Merits. 
—  Chapman  v.  State  Land  Office  Com'r,  26 
Mich.  146;  State  v.  School,  etc.,  Com'rs,  17 
Wis.  248;  State  v.  School,  etc.,  Com'rs,  9  Wis. 
236;  State  v.  School,  etc.,  Com'rs,  19  Wis.  237. 

2.  Hearing  and  Determination  of  Appeal.  — 
Craig  v.  Leitensdorfer,  123  U.  S.  189;  Welton 
v.  Carter,  21  D.  C.  587. 

3.  Making  Surveys.  — Texas  Mexican  R.  Co. 
v.  Jarvis,  80  Tex,  456,  distinguished  in  Schley 
v.  Maddox.  (Tex.  Civ.  App.  1893)  22  S.  W. 
Rep.  998. 

No  Clear  Legal  Right  —  Writ  Denied.  —  Morton 

v.  Pace,  9  Tex.  81;  Texas  Mexican  R.  Co.  v. 
Jarvis,  80  Tex.  456. 

Discretion  will  not  be  controlled.  Carrick  v. 
Lamar,  116  U.  S.  423. 

4.  Receiving  and  Filing  Field  Notes.  —  Hogue 
v.  Baker,  g2  Tex.  58. 

5.  Registry  of  Plat  and  Certificate  of  Survey.  — 
Craig  v.  Adair.  1  Bibb  (Ky  )  310;  Jones  v. 
Adair,  I  Bibb  (Ky.)  311;  Kelly  v.  Adair,  1 
Bibb  (Ky.)  311. 

6.  Recording  Subdivision.  —  U.  S.  v.  Forsyth, 
5  Mackey  (D.  C.)  483. 

7.  Delivery  of  Bounty  Warrants.  —  Milliner  v. 
Harrison,  32  Gratt.  (Va.)  422,  wherein  the  writ 
was  denied  on  the  ground  that  the  right  to  the 
warrants  was  doubtful. 

8.  Reception  of  Entry.  —  Graham  v.  Smith,  1 
Humph.  (Tenn.)  546;  Copeland  v.  Woods, 
2  Humph.  (Tenn.)  330;  Chester  v.  Hub- 
bard, 2  Humph.  (Tenn.)  354;  Gillespie  v.  Wood, 

4  Humph.  (Tenn.)  437;  Chester  v.  Wood,  4 
H  iimph.  (Tenn.)  435;  Patterson  v.  McCutchen, 

5  Humph.  (Tenn.)  322;  Barnhart  v.  Neisler,  6 
Humph.  (Tenn.)  493;  Caldwell  v.  Watson,  6 
Humph.    (Tenn.)    49S;    Lacy    v.  Anderson, 


6  Humph.  (Tenn.)  495;  Hess  v.  Crawford,  8 
Hemph.  (Tenn.)  609;  Rainey  v.  Aydelette,  4 
Heisk.  (Tenn.)  122. 
9.  Calculations  of  Purchase  Money  and  Interest. 

—  Com.  v.  Cochran,  5  Binn.  (Pa.)  87. 
10  Contesting  Application  for  Purchase  of  Lands. 

—  Tyler  v.  Houghton,  25  Cal.  29. 

11.  Redemption  of  Forfeited  Lands.  —  State  v. 
School,  etc.,  Com'rs,  4  Wis.  414;  State  v. 
School  Com'rs,  5  Wis.  348. 

12.  Discretion  Not  Controlled  by  Writ.  —  U.S. 
v.  General  Land  Office  Com'rs,  5  Wall.  (U.  S.) 
563;  Castro  v.  Hendricks,  23  How.  (U.  S.)  438; 
Carrick  v.  Lamar,  116  U.  S.  423;  U.  S.  v. 
Hendricks,  2  Hayw.  &  H.  (D.  C.)  293,  26  Fed. 
Cas.  No.  15,347<7;  Warner  Valley  Stock  Co. 
v.  Smith,  9  App.  Cas.  (D.  C.)  187;  Walton  v. 
Carter,  21  D.  C.  587;  New  York  v.  Land  Office 
Com'rs,  (Supm.  Ct.  Spec.  T.)  25  Misc.  (N.  Y.) 
202;  Com.  v.  Cochran,  5  Binn.  (Pa.)  87;  Miles 

Wells  (Utah  1900)  61  Pac.  Rep.  534;  Slate 
v.  State  Board  of  Land  Com'rs,  7  Wyo.  478. 

The  cancellation  of  an  entry  under  which  a 
party  claims  an  equitable  interest  in  certain 
lands  is  not  a  ministerial  act  subject  to  control 
by  mandamus.  Gaines  v.  Thompson,  7  Wall. 
(U.  S.)  353- 

The  duty  of  the  register  and  receiver  of  the 
land  department  in  acting  upon  pre-emption 
claims  is  not  merely  ministerial.  Litchfield  v. 
Register,  Woolw.  (U.  S.)  309. 

13.  Action  Compelled. — Craig  v.  Leitensdorfer, 
T23  U.  S.  189.  See  generally  supra.  III.  2.  e. 
Judicial  and  Discretionary  Duties. 

14.  Calculation  of  Interest  and  Purchase  Money. 

—  Com.  v.  Cochran,  5  Binn.  (Pa.)  87. 

15.  Conditions  in  Grant  of  Submerged  Lands.  — 
New  York  v.  Land  Office  Com'rs,  (Supm.  Ct 
Spec.  T  )  25  Misc.  (N.  Y.)  202. 

16.  Directing  Repayment  of  Purchase  Money.  — 
People  v.  Land  Office  Com'rs,  149  N.  Y.  26,  re- 
versing go  Hun  (N.  Y.)  525;  De  Poyster  v. 
Baker,  89  Tex.  155. 

Where  the  State's  Title  Has  Not  Failed  man- 
damus will  not  lie.  Sullivan  v.  Shanklin,  63 
Cal.  247. 

17.  Determination  of  Swamp  and  Overflowed 

Lands.  —  Warner  Valley  Stock  Co.  v.  Smith,  9 
App.  Cas.  (D.  C.)  187. 

18.  Running  Boundary  Line  by  Surveyor. — San 

Bernardino  County  v.  Reichert,  S7  Cal.  287. 
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6.  Attorney-General,  District  and  Prosecuting  Attorneys.  — A  mandamus  to 
compel  the  attorney-general  or  a  district  or  prosecuting  attorney  to  institute 
and  prosecute  legal  proceedings  has  generally  been  refused  either  upon  the 
ground  that  the  matter  was  discretionary  with  the  officer,  or  because  of  the 
impossibility  of  compelling  him  to  prosecute  it  properly  to  a  final  determina- 
tion.1 This  doctrine  has  been  applied  to  proceedings  to  try  the  title  to  an 
office  *  or  to  remove  one  from  office,3  to  suits  to  recover  public  money  unlaw- 
fully paid  out,4  and  suits  for  the  forfeiture  of  the  charter  of  a  corporation. 
Mandamus  is  the  proper  remedy  to  compel  the  attorney-general  to  give  a 
certificate  that  a  suit  "was  duly  instituted  as  by  law  required,"  when  such 
certificate  is  necessary  in  order  to  collect  costs  against  the  state,6  or  to  compel 
a  prosecuting  attorney  to  certify  that  a  public  contract  is  in  accordance  with 
law  if  he  finds  such  to  be  the  fact.7  If  the  legislature  erect.",  a  new  court  of 
criminal  jurisdiction  the  district  attorney  may  be  compelled,  by  mandamus, 
to  prosecute  the  pleas  of  the  commonwealth  therein.** 

7.  Auditing  and  Fiscal  Officers  —  a.  In  General. — An)' clear  mandatory 
and  ministerial  duty  imposed  upon  auditing  and  fiscal  officers  ma}'  be  enforced 
by  mandamus  in  accordance  with  the  general  rules  already  discussed.9  Thus 
the  writ  has  been  granted  to  compel  the  proper  officer  to  make  periodical 
accountings,10  to  number  and  record  demands,11  to  receive  money  into  the 


1.  Institution  and  Prosecution  of  Suits  and  Pro- 
ceedings. —  Boyne  v.  Ryan,  ioo  Cal.  265;  Yates 
v.  Any. -Gen.,  41  Mich.  728;  People  v.  Atty.- 
Gen.,  22  Barb.  (N.  Y.)  114;  People  v.  Fairchild, 
67  N.  Y.  334,  affirming  8  Han  (N.  Y.)  334; 
Everding  v.  McGinn,  23  Oregon  15.  See  also 
Coon  v.  Atty.-Gen.,  42  Mich.  65. 

Contra.  — Slate  v.  Berry,  3  Minn.  190;  Fuller 
v.  Ellis.  qS  Mich.  96. 

2.  Proceedings  to  Try  Title  to  Office.  —  People 
v.  Atty.-Gen.,  22  Barb.  (N.  Y.)  114,  3  Abb.  Pr. 
(N.  Y.)  131,  13  How.  Pr.  (N.  Y.)  179;  People  v. 
Fairchild,  67  N.  Y.  334,  affirming  8  Hun  (N.  Y.) 
334;  Everding  v.  McGinn,  23  Oregon  15. 

Contra.  —  Hayes  v.  Thompson,  21  La.  Ann. 
656;  State  v.  Lynch,  23  La.  Ann.  786;  Berhil 
v,  Fisk,  24  La.  Ann.  149;  Fuller  v.  Ellis,  98 
Mich.  9').  But  see  Coon  v.  Atty.-Gen.,  42 
Mich.  65. 

Action  Vain  or  Useless.  —  Where  the  evidence 
does  not  show  with  reasonable  probability 
that  the  proceedings  would  be  successful,  the 
writ  will  be  denied.  Lamoreaux  v.  Ellis,  89 
Mich.  146.  See  also  Com.  v.  McCormick,  8  Pa. 
Dist.  117,  wherein  the  writ  was  denied  upon 
the  ground  that  the  proposed  proceeding  would 
be  vain  and  useless,  although  the  statute  made 
it  the  mandatory  duty  of  the  attorney-general 
10  act  upon  the  petition  of  fifty  electors. 

3.  Certificate  of  Opinion  on  Question  of  Removal. 

—  Mandamus  will  noi  lie  to  compel  the  prose- 
cuting attorney  of  a  county  to  make  and  attach 
to  a  petition  for  the  removal  of  a  public  officer 
a  statement  that,  in  his  opinion,  the  case  de- 
mands investigation,  which  statement  is  re- 
quired by  How.  Stat.,  §  653,  in  order  to  give 
the  governor  jurisdiction  over  such  removal. 
McLaughlin  v.  Burroughs,  90  Mich.  311. 

4.  Suits  to  Recover  Public  Money.  —  Boyne  v. 
Ryan,  100  Cal.  265. 

5.  Proceedings  to  Forfeit  Charter  of  Corporation. 

—  State  v.  Atty.  Gen.,  30  La.  Ann.  954.  Con- 
tra, State  v.  Berry,  3  Minn.  190. 

6.  Certificate  that  Suit  Was  "  Duly  Instituted." 

—  People  v.  Tiemain,  (Supm.  Ct.)  17  How.  Pr. 
(N.  Y.)  10. 


But  the  fact  that  the  state  treasurer,  under 
the  constitutional  inhibition,  is  unable  to  pay 
a  bill  of  costs  for  want  of  an  apptopriation 
made  by  law,  is  a  sufficient  reason  why  a  man- 
damus should  not  issue  to  compel  the  attor- 
ney-general to  give  his  certificate  that  such 
action  was  duly  instituted,  as  by  law  required. 
The  court  will  not  compel  compliance  with  the 
preliminaries,  when  it  sees  that  it  cannot  com- 
mand the  act  in  which  they  are  to  result. 
People  v.  Tremain,  (Supm.  Ct.  Gen.  T.)  17 
How.  Pr.  (N.  Y.)  142,  reversing  in  part  17  How. 
Pr.  (N.  Y.)  10. 

7.  Certificate  that  Contract  Is  in  Accordance 
with  Law.  —  Fornoff  v.  Nash,  23  Ohio  St.  335. 

8.  Compelling  Prosecutions  in  Designated  Court. 

—  Com.  v.  Hippie,  69  Pa.  St.  9. 

9.  Mandatory  Duties  Enforced  —  United  States. 

—  Kendall  v.  U.  S.,  12  Pet.  (U.  S.)  524. 
Alabama.  —  Ex  p.  Thompson.  52  Ala.  98. 
Arkansas.  —  Danley  v.  Whiteley,  14  Ark.  687; 

Lusk  v.  Perkins,  48  Ark.  238. 

Connecticut.  • — Slate  v.  Slaub,  61  Conn.  553. 

District  of  Columbia.  —  U.  S.  v.  Windom,  19 
D.  C.  54. 

Indiana.  —  Gray  v.  State,  72  Ind.  567. 

Louisiana.  —  State  v.  Dubuclet,  24  La.  Ann. 
16,  28  La.  Ann.  85. 

Michigan.  —  People  v.  Auditor-Gen.,  9  Mich. 
134;  Ambler  v.  Auditor-Gen.,  38  Mich.  746; 
McBride  v.  Kent  County,  38  Mich.  421;  Ayres 
v.  Board  of  State  Auditors,  42  Mich.  422. 

Missouri.  —  State  v.  Stephens,  136  Mo.  537. 

Montana. — Territory  v.  Cascade  County,  8 
Mont.  396. 

Nevada.  —  State  v.  Hobart,  12  Nev.  408. 

New  York.  —  People  v.  Columbia  County, 
67  N.  Y  330. 

Ohio.  —  Cilizens'  Bank  v.  Wright,  6  Ohio  St. 
318. 

South  Carolina.  — State  v.  Bates,  38  S.  Car. 
326. 

Texas.  —  Jernigan  v.  Finley,  90  Tex.  205. 

10.  Periodical  Accountings. — Peoples.  Martin, 
62  Barb.  (N.  Y.)  572. 

11.  Numbering  and  Recording  Demands. — Kelso 
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treasury,1  to  transfer  funds  from  one  account  to  another,2  to  pay  over  funds 
from  one  officer  to  another,3  to  deposit  funds  in  a  bank  lawfully  selected  as  a 
depository,4  to  loan  state  funds,5  to  certify  that  means  are  provided  to  meet 
payments  under  a  contract,0  to  indorse  warrants  "  not  paid  for  want  of 
funds,"'  7  to  fund  bonds,  warrants,  and  debts,9  except  where  such  action  is  dis- 
cretionary 9  or  where  the  legality  of  the  bonds  is  doubtful. 10  to  sue  for  breach 
of  an  official  bond,11  to  enter  on  the  assessment  roll  the  delinquent  taxes  of  the 
preceding  year, 158  to  apply  funds  to  the  purpose  for  which  they  were  raised 
and  set  apart  by  law.13  The  discretion  of  auditing  and  fiscal  officers  will,  of 
course,  not  be  controlled  by  mandamus;  14  and  if  application  is  made  to  an 
officer  who  under  the  law  has  no  power  or  duty  in  the  premises,  mandamus 
v/ill  not  lie  to  compel  him  to  act.15  So  if  the  right  or  duty  claimed  does  not 
exist  or  is  not  clear,  a  mandamus  cannot  be  granted.16 

b.  Audit  and  Payment  of  Claims  —  (1)  General  Rules  —  (a)  Audit  of 
Claims.  —  It  Is  a  well-settled  Rule  that  mandamus  lies  to  compel  the  proper  officer 
or  board  of  a  state  or  municipal  corporation  to  examine  and  audit  a  claim 


v.  Teale,  106  Cal.  477;  State  v.  Fisher,  30  La. 
Ann.  517. 

An  action  on  the  official  bond  will  in  most 
cases  afford  an  adequate  remedy  against  a  de- 
linquent officer.    People  v.  Martin,  62  Barb. 

(N.  Y.)  575- 

1.  Receiving    Money  into   Treasury.  —  San 

Mateo  County  v.  Oullahan,  69  Cal.  647;  State 
v.  Keaough,  68  Wis.  135. 

2.  Transferring  Funds  to  Different  Account.  — 
State  v.  Stone,  69  Ala.  206;  Camron  v.  Weil, 
57  Cal.  547;  Potter  ;>.  Fowzer,  78  Cal.  493. 

3.  Payment  Over  from  One  Officer  to  Another  — 
Irkansas.  —  Lee  County  v.  Phillips  County,  46 

Ark.  156. 

Illinois.  —  Cook  County  v.  Sennoit,  125  111. 

423- 

Maryland.  —  Prince  George's  County  v. 
Bladensburg,  51  Md  465. 

Michigan.  —  Decatur  v.  Township  Board,  33 
Mich.  335:  Webster  v.  Wheeler,  119  Mich.  601; 
East  Saginaw  v.  Saginaw  County  Treasurer, 
44  Mich.  273;  Board  of  Education  v.  Runnels, 
57  Mich.  46. 

Nebraska.  — State  v.  Roderick,  23  Neb.  505; 
State  v.  White,  29  Neb.  288;  Guthrie  v.  State, 
47  Neb.  819. 

New  Jersey.  —  State  v.  Hammell,  31  N.  J. 
L.  446. 

New  York.  —  People  v.  Brown,  55  N.  Y.  t8o. 

Ohio.  —  Cass  Tp.  v.  Dillon,  16  Ohio  St.  38; 
State  v.  Staley,  38  Ohio  St.  259. 

Wisconsin.  —  State  v.  Hoeflinger,  31  Wis. 
257. 

Mandamus  will  not  lie  to  compel  a  justice 
of  the  peace  to  pay  over  to  the  fish  commis- 
sioners fines  imposed  by  him  for  the  violation 
of  the  fishery  law,  where  the  statute  itself  pro- 
vides an  adequate  remedy  for  their  recovery, 
by  action  against  the  justice.  People  v.  Cren- 
nan,  141  N.  Y.  239. 

4.  Deposit  of  Funds  in  Particular  Bank.  —  Peo- 
ple w.  Giblet,  78  111.  App.  193. 

5.  Loaning  State  Funds.  —  People  v.  Allen,  42 
N.  Y.  404. 

6.  Certifying  as  to  Means  to  Meet  Payments 
under  Contract.  —  People  v.  Coler,  41  N.  Y. 
App.  Div.  463;  Com.  v.  George,  148  Pa.  St. 
4°3- 

7.  Indorsement  "  Not  Paid  for  Want  of  Funds."  - 
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—  Territory  v.  Gilbert,  1  Mont.  371;  State  v. 
Young,  18  Wash.  21,  21  Wash.  391. 

8.  Funding  of  Bonds,  Warrants,  and  Debts.  — 
U.  S.  v.  Board  of  Liquidation,  60  Fed.  Rep. 
387,  23  U.  S.  App.  29;  State  v.  Board  of  Liqui- 
dation, 42  La.  Ann.  647;  Oliver  v.  Board  of 
Liquidation,  40  La.  Ann.  321;  Robinson  v. 
Rogers,  24  Gratt.  (Va.)  319. 

9.  Discretion  as  to  Funding  Bonds.  —  Slate  v. 
Board  of  Liquidators,  29  La.  Ann.  690;  Lord 
v.  Bates,  48  S.  Car,  95. 

10.  Legality  of  Claim  Doubtful. — State  v.  Board 
of  Liquidators,  29  La.  Ann.  264. 

11.  Suing  on  Official  Bonds.  —  People  v.  Starr, 
(Supm.  C(.  Spec.  T.)  55  How.  Pr.  (N.  Y.)  38S. 

12.  Entering  Delinquent  Taxes  on  Roll.  —  Pet- 
pie  v.  Ashbury,  46  Cal.  523. 

13.  Compelling  Proper  Application  of  Funds.  — 
Lee  County  v.  Phillips  County,  46  Ark.  156; 
Board  of  Education  v.  Bladen  County,  113  N. 
Car.  379;  Frey  v.  Fond  du  Lac,  24  Wis.  204. 

14.  Discretion  Not  Controlled. — State  v.  Board 
of  Liquidation ,  42  La.  Ann.  647;  State  v.  Board 
of  Liquidators,  29  La.  Ann.  690;  U.  S.  v. 
Windom,  19  D.  C.  54;  Green  v.  Purnell,  12 
Md.  329;  In  re  Lloyd  Town  Board,  (Supm.  Ct. 
Spec.  T.)  7  N.  Y.  Supp.  165;  People  v.  Chapin, 
103  N.  Y.  635;  Raleigh,  etc.,  Air  Line  R.  Co. 
v.  Jenkins,  68  N.  Car.  502;  Granville  County 
Board  of  Education  v.  State  Board  of  Educa- 
tion, 106  N.  Car.  81;  Runkle  v.  Com.,  97  Pa. 
St.  328;  Com.  v.  Philadelphia,  38  W.  N.  C. 
(Pa.)  426.  See  generally  supra.  III.  2.  c.  Judi- 
cial and  Discretionary  Duties. 

15.  Application  to  Wrong  Officer. — Exp.  Black- 
burn, 10  Ark.  416;  Lamb  v.  Toomer,  91  Ga. 
621;  Barry  v.  State,  40  Neb.  171;  Irving  v. 
Applegate,49  N.  J.  L.  376;  Matter  of  Vache- 
ron,  51  N.  Y.  App.  Div.  182;  Callaghan  v. 
Salliway,  5  Tex.  Civ.  App.  239;  Tyler  v.  Tay- 
lor, 29  Gratt.  (Va.)  765. 

16.  Where  Duty  Claimed  Does  Not  Exist. —  Ree- 
side  v.  Walker,  11  How.  (U.  S.)  2S9,  1  Hayw. 
&  H.  (D.  C.)  363;  Home  for  Inebriates  v.  Reis, 
95  Cal.  142;  McElrath  v.  Mcintosh,  1  Hayw. 
&  H.  (D.  C.)  348;  Swigert  v.  Hamilton  County. 
130  111.  538;  Chase  v.  Kansas  Slate  Peni- 
tentiary, 55  Kan.  320;  Bangor  v.  Penobscot 
County,  87  Me.  294;  Stale  v.  Harshaw,  76  Wis. 
230. 
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properly  presented,1  provided  the  claimant  has  a  clear  legal  right  to  be  paid 
and  no  other  adequate  remedy  to  compel  payment.2  But  the  writ  will  not  be 
granted  to  control  such  officers'  discretion  and  dictate  their  disposition  of  the 
claim.  They  cannot  be  compelled  to  approve  or  allow  a  claim  or  any  pai  ticular 
items  thereof,  or  to  allow  any  specified  amount.3 


1.  Audit  Compelled  by  Mandamus  —  Alabama. — 
Parker  v.  Hubbard,  64  Ala.  203. 

Arkansas.  —  Shaver  v.  Lawrence  County,  44 
Ark.  225. 

California.  —  Tilden  v.  Sacramento  County, 
4)  Cal.  68. 

Colorado.  —  People  v.  Auditor,  2  Colo.  97. 

Georgia.  —  Cheney  v.  Newton,  67  Ga.  477. 

Idaho.  —  F^yke  v.  Steunenberg,  (Idaho  1897) 
51  Pac.  Rep.  614. 

Louisiana.  —  Slate  v.  Jumel,  30  La.  Ann. 
861;  Stale  v.  Judges,  34  La.  Ann.  1114. 

Michigan.  —  People  v.  Macomb  County,  3 
Mich.  476;  People  v.  Board  of  Auditors,  13 
Mich.  233;  Peck  v.  Kent  County,  47  Mich.  477; 
Cicotte  v.  Wayne  County,  59  Mich.  509;  Blan- 
chard  v.  Church.  47  Mich.  644;  Hickey  v. 
Oakland  County,  62  Mich.  94;  Locke  v.  Speed, 
62  Mich.  408. 

Minnesota.  —  Stale  v.  McCardy,  62  Minn. 
?og. 

Mississippi.  —  Madison  County  Ct.  v.  Alex- 
ander, Walk.  (Miss.)  523. 

Missouri.  —  Mansfield  v.  Fuller,  50  Mo.  338; 
State  v.  Flad,  108  Mo.  614;  State  v.  Seibert, 
130  Mo.  202;  State  v.  Smith,  15  Mo.  App. 
412. 

Montana.  —  Territory  v.  Potts,  3  Mont.  364; 
State  v.  Kenney,  9  Mont.  225;  State  v.  Philips- 
burg,  23  Mant.  16. 

Nebraska.  — State  v.  Slocum,  34  Neb.  368. 

New  York.  —  People  v.  Richmond  County, 
20  M.  Y.  253,  28  N.  Y.  112;  People  v.  Cortland 
County,  (Supm.  Ct.  Spec.  T.)  15  N.  Y.  Supp. 
743;  People  v.  New  York,  (N.  Y.  Super.  Ct. 
Spac.  T.)  3  Misc.  (N.  Y.)  131;  People  v.  Board 
of  Town  Auditors,  43  N.  Y.  App.  Div.  22; 
People  v.  Fulton  County,  14  Barb.  (N.  Y.)  52; 
People  v.  Livingston  Countv,  26  Barb.  (N.  Y.) 
118;  People  v.  New  York  County,  (Supm.  Ct. 
Spec.  T.)  21  How.  Pr.  (N.  Y.)  322,  affirmed  22 
Hdw.  Pr.  (N.  Y.)  71;  Abrams  v.  Board  of 
Town  Auditors,  45  Hun  (N.  Y.)  272;  People  v. 
Fulton  County,  53  Hun  (N.  Y.)  254;  People  v. 
Schieren.  89  Hun  (N.  Y.)  220;  Peoples.  Albany 
County,  12  Johns.  (N.  Y.)  415;  People  v.  Board 
of  Audit,  6  Thomp.  &  C.  (N.  Y.)  374,  4  Hun 
(N.  Y.)  94;  People  v.  Coler.  34  N.  Y.  App.  Div. 
167;  People  v.  Coler,  62  N.  Y.  Supp.  964,  48 
N.  Y.  App.  Div.  492. 

North  Carolina.  —  Boner  v.  Adams,  65  N. 
Car.  643;  Koonce  v.  Jones  County,  106  N. 
Car.  192. 

Ohio.  — State  v.  Hamilton  County.  26  Ohio 
St.  364. 

Oregon. — Croasman  v.  Kincaid,  31  Oregon 
445- 

South  Carolina.  —  In  rc  Conant,  21  S.  Car. 
364. 

Wisconsin.  —  State  v.  Wilson,  17  Wis.  687; 
Iowa  County  v.  Green  County,  1,  Pin.  (Wis.) 
518. 

Canada.  —  Stanlon  v.  Board  of  Audit,  3 
Oni.  86.  See  Fenton  v.  Board  of  Audit,  31 
U.  C.  C.  P.  31. 

See  also  cases  cited  tn/ra,  this  section. 


2.  Other  Adequate  Remedy.  —  See  infra,  IV.  7. 
b.  (1)  (d)  Necessity  of  Reducing  Claims  to  Judg- 
ment. 

3.  Discretion  Not  Controlled  —  England.  — 
Dartnell  v.  Quarter  Sessions  of  Prescott,  26  U. 
C.  Q.  B.  430. 

Arkansas.  —  Danley  v.  Whiteley,  14  Ark. 
687;  Chicot  County  v.  Kruse,  47  Ark.  80. 

California .  —  Price  i>.  Sacramento  County, 
6  Cal.  254;  Tuolumne  County  v.  Stanislaus 
County,  6  Cal.  440;  People  v.  San  Francisco, 
11  Cal.  42;  Tilden  v.  Sacramento  County,  41 
Cal.  68. 

Colorado. — People  v.  Auditor,  2  Colo.  97; 
Howell  v.  Cooper,  2  Colo.  App.  530. 

District  of  Columbia.  —  Carlisle  v.  U.  S.,  7 
App.  Cas.  (D.  C.)  517. 

Florida.  —  Towle  v.  Stale,  3  Fla.  202. 
Georgia.  — Justices  v.  Felder,  23  Ga.  212. 
Idaho.  —  Pyke  v.  Steunenberg,  (Idaho  1897) 
51  Pac.  Rep.  614. 

Illinois.  —  Board  of  Auditors  v.  People,  38 
111.  App.  239. 

Indiana.  —  Holliday  v.  Henderson,  67  Ind. 
103. 

Kentucky.  —  Ohio  County  Court  v  Newton, 
79  Ky.  267,  2  Ky.  L.  Rep.  306. 

Louisiana.  —  State  v.  Board  of  Supervisors, 
31  La.  Ann.  711;  State  v.  Judges,  34  La.  Ann. 
1114. 

Michigan.  —  People  v.  Adam,  3  Mich.  427; 
Ambler  v.  Auditor-Gen.,  38  Mich.  746. 

Missouri.  —  Slate  v.  Marshall,  S2  Mo.  484; 
State  v.  Platte  County  Ct.,  83  Mo.  539;  State  v. 
Oliver,  116  Mo.  188;  Slate  v.  Seibert,  130  Mo. 
202. 

Montana.  —  Territory  v.  Potts,  3  Mont.  364. 
Nebraska.  —  Stale  v.  Furnas  County,  10  Neb. 
361;  State  v.  Merrell,  43  Neb.  575;  State  v. 
Cornell,  56  Neb.  143. 

New  Jersey.  ■ —  Shumar  v.  Applegate,  51  N. 
J.  L.  117. 

New  York.  —  Howland  v.  Eldredge,  43  N. 
Y.  457;  People  v.  Delaware  County,  45  N.  V. 
196,  modifying  (Supm.  Ct.  Gen.  T.)  9  Abb.  Pr. 
N.  S.  (N.  Y.)4o8;  Brown  v.  Board  of  Appor- 
tionment, 52  N.  Y.  224;  People  v.  Preston,  62 
Hun  (N.  Y.)  185;  People  v.  Case,  (Su<pm.  Ct. 
Gen.  T.)  19  N.  Y.  Supp.  625;  People  v.  Gilroy, 
82  Hun  (N.  Y.)  500;  People  v.  Schieren,  89 
Hun  (N.  Y.)  220;  People  v.  Roberts,  163  N.  Y. 
70,  reversing  45  N.  Y.  App.  Div.  145;  People  v. 
Cooper,  24  Hun  (N.  Y.)  337;  People  v.  Oneida 
County,  24  Hun  (N.  Y.)  419;  Abrams  v.  Board 
of  Town  Auditors,  45  Hun  (N.  Y.)  272;  People 
v.  Albany  County,  12  Johns.  (N.  Y.)4i5;  Hull 
v.  Oneida  County,  19  Johns.  (N.  Y.)  259,  10 
Am.  Dec.  223;  Ex  p.  Benson,  7  Cow.  (N.  Y.) 
363;  Gardenier  v.  Columbia  County,  (Supm. 
Ct.  Spec.  T.)  17  N.  Y.  St.  Rep.  983,  2  N.  Y. 
Supp.  351;  People  v.  Schuyler  County,  (Supm. 
Ct.  Gen.  T.)  2  Abb.  Pr.  N.  S.  (N.  Y.)  78;  Peo- 
ple v.  Green,  63  Barb.  (N.  Y.)  390;  Hutchinson 
v.  Canal  Fund  Com'rs,  25  Wend.  (N.  Y.)  692. 
Oregon.  —  Irwin  v.  Kincaid,  31  Oregon  478. 
Pennsylvania.  —  Dechert  v.  Com.,  113  Pa. 
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Decision  of  Auditor  Not  Reviewed.  —  Where  a  claim  has  once  been  duly  considered 
and  allowed  or  disallowed,  mandamus  will  not  lie  to  compel  a  new  audit  and 
the  allowance  of  the  claim  in  another  and  greater  amount.1  The  audit  and 
allowance  or  rejection  of  claims  is  a  judicial  act,  and  the  determination  of 
the  auditor  cannot  be  reviewed  by  mandamus. a  But  the  determination  of 
preliminary  matters  may  be  reviewed  by  mandamus.3 

Rejection  of  Claim  Without  Exercise  of  Discretion.  —  If  by  reason  of  a  mistake  of  law 
or  otherwise  a  claim  is  rejected  or  an  audit  refused  upon  grounds  not  involv- 
ing an  exercise  of  discretion,  mandamus  lies  to  compel  the  auditor  to  examine 
the  claim  and  exercise  his  discretion.4  Thus,  if  the  auditor  rejects  a  lawful 
and  proper  claim  upon  the  ground  that  it  is  not  a  legal  charge,  he  has  not 
exercised  his  judicial  discretion,  and  mandamus  will  lie  to  compel  him  to  audit 
^uch  claim  as  a  legal  charge,  and  if  he  finds  the  facts  upon  which  it  is  based  to 
be  true,  to  allow  the  claim;*  and  the  same  principle  applies  to  the  rejection 


St.  229;  Com.  v.  Philadelphia  Countv,  4  S.  & 
R.  (Pa.)  125. 

South  Dakota.  —  Sawyer  v.  Mayhew,  10  S. 
Dak.  18. 

Tennessee.  —  Whitesides  v.  Stuart,  91  Term. 
710. 

Texas.  —  Auditorial  Board  v.  Aries,  15  Tex. 
72;  Orr  v.  Davis,  9  Tex.  Civ.  App.  628. 

For  other  cases  upon  the  general  principle 
involved,  see  supra.  III.  2.  e.  Judicial  and 
Discretionary  Duties. 

1.  Second  Audit  Not  Compelled — Arizona. — 
Osborn  v.  Clark,  1  Ariz.  397. 

Connecticut.  —  State  v.  Asylum  St.  Bridge 
Commission,  63  Conn.  91. 

Idaho.  —  Payne  v.  State  Board  of  Wagon- 
Road  Com'rs,  (Idaho  1895)  39  Pac.  Rep.  548. 

Kentucky. — Warren  Counly  Ct.  v.  Daniel, 
2  Bibb(Ky.)  574- 

Maine.  —  Bangor  v.  Penobscot  County,  87 
Me.  294. 

New  York.  —  People  v.  Delaware  County,  45 
N.  Y.  196,  modifying  (Supm.  Ct.  Gen.  T.)  9 
Abb.  Pr.  N.  S.  (N.  Y.)4o8;  People  v.  Barnes, 
114  N.  Y.  326;  Osterhoudt  v.  Rigney,  98  N.  Y. 
222;  People  v.  Broome  County,  65  N.  Y.  222; 
People  v.  Kingston,  101  N.  Y.  94.;  People  v. 
Cayuga  Counly,  (Supm.  Ct.  Spec.  T.)  16  N. 
Y.  Supp.  254;  People  v.  Albany  County,  12 
Johns.  (N.  Y.)  415;  People  v.  St.  Lawrence 
County,  (Supm.  Ct.  Spec.  T.)  30  How.  Pr.  (N. 
Y.)  173. 

North  Carolina.  —  Burton  v.  Furman,  115 
N.  Car.  166. 

South  Carolina.  —  State  v.  Richland  County, 
28  S.  Car.  258. 

Pennsylvania.  —  Com.  v.  Stofer,  2  Pearson 
(Pa.)  224. 

West  Virginia.  —  Miller  v.  Tucker  County 
Ct.,  34  W.  Va.  285. 

Canada.  —  Staunton  v.  Justices,  E.  T.  3  Vict. 

2.  Audit  Not  Reviewed  on  Mandamus  —  Cali- 
fornia.—  Tilden  v.  Sacramento  County,  41 
Cal.  68. 

Mississippi.  —  Board  of  Police  v.  Grant,  9 
Smed.  &  M.  (Miss.)  77,  47  Am.  Dec.  102;  Swan 
v.  Gray,  44  Miss.  393. 

Missouri.  —  State  v.  Flad,  108  Mo.  614;  State 
v.  Seibert,  130  Mo.  202. 

New  York.  —  People  v.  Barnes,  114  N.  Y. 
317;  People  v  Orleans  Couniv,  (Supm.  Ct. 
Spec.  T.)  16  Misc.  (N.  Y.)  213;  People  v.  Salina 
Town  Board,  27  N.  Y.  App  Div.  476;  People 
v.  Oneida  County,  24  Hun  (N.  Y.)  413;  People 


v.  Preston,  62  Hun  (N.  Y.)  185;  People  v. 
Albany  County,  12  Johns.  (N.  Y.)  414:  Peopie 
v.  Dutchess  County,  9  Wend.  (N.  Y.)  508; 
People  v.  New  York,  1  Hill  (N.  Y.)  362;  People 
v.  Livingston  Count},  26  Barb.  (N.  Y.)  118. 

Ohio.  —  State  v.  Hamilton  Countv,  26  Ohio 
St.  364. 

Pennsylvania.  —  Dechert  v.  Com.,  113  Fa.  St. 
229. 

Wisconsin.  —  State  v.  Sheboygan  County,  29 
Wis.  79. 

3.  Determination  of  Preliminary  Matters.  — 

States.  Murphy,  19  Nev.  89;  State  v.  Blossom. 
22  Nev.  71. 

4.  Claim  Rejected  Without  Exercise  of  Discre- 
tion —  Ex  p.  Taylor,  5  Ark.  49;  People  v.  San 
Francisco,  28  Cal.  429;  Tilden  v.  Sacramenio 
County,  41  Cal.  77;  State  v.  Kennev,  9  Mont. 
223;  People  v.  Fulton  County,  53  Hun  (N.  Y.) 
254;  People  v.  Cortland  County,  (Supm.  Ct. 
Spec.  T.)  24  How.  Pr.  (N.  Y.)  119;  People  v. 
Herkimer  County,  56  Barb.  (N.  Y.)  452;  State 
v.  Hamilton  County,  26  Ohio  St.  364. 

The  rejection  of  a  claim  upon  the  ground 
that  it  is  barred  by  the  statute  of  limitaiions 
does  not  constitute  a  refusal  to  act  upon  the 
claim,  and  hence  mandamus  will  not  lie. 
People  v.  Presion,  62  Hun  (N.  Y.)  185. 

6.  Rejection  of  Legal  Claim  —  A  rkattsas.  — 
Brem  v.  Arkansas  County  Ct.,  9  Ark.  240. 

California.  —  Raisch  v.  Board  of  Education, 
81  Cal.  542. 

Connecticut.  —  State  v.  Stau'  ,  61  Conn.  553. 
Illinois.  —  Lyons  v.  Colledge,  89  III.  529. 
Michigan.  —  People  v.  Macomb  County,  3 
Mich.  475;   People  v.  Board  of  Auditors,  13 
Mich.  233. 

New  Jersey. — Compton  v.  Anderson,  52  N. 
J.  L.  150. 

New  York.  — People  v.  Richmond  Couniv, 
20  N.  Y.  252;  People  v.  New  York,  32  N.  V. 
473,  reversing  (Supm.  Ct.)  18  Abb.  Pr.  (N.  Y  ) 
8;  People  v.  Delaware  County,  45  N.  Y.  196, 
(Supm.  Ct.  Gen.  T.)  9  Abb.  Pr.  N.  S.  ,:J,  Y.) 
408;  People  v.  Otsego  County,  51  N.  Y.  401, 
distinguished  in  People  v.  Oneida  Countv,  24 
Hun  (N.  Y.)  420;  People  v.  Columbia  Countv, 
134  N.  Y.  I,  affirming  56  Hun  (N.  Y.)  17,  which 
reversed  17  N.  Y.  St.  Rep.  983;  Matter  of  Rvan, 
(Supm.  Ct.  Spec.  T.)  6  Misc.  (N.  Y.)  478; 
People  v.  Smith,  83  Hun  (N.  YO432;  Ramsdale 
v.  Orleans  County,  8  N.  Y.  App.  Div.  550; 
Hull  v.  Oneida  County,  19  Johns.  (N.  Y.)  259, 
10  Am.  Dec.  223;  People  v.  Herkimer  County, 
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of  distinct  items  in  a  claim  which  has  been  audited  and  allowed,  for  the  auditor 
can  no  more  refuse  to  audit  distinct  items  of  a  claim  than  he  can  refuse  to 
audit  the  whole  claim.1 

Where  the  Undisputed  Facts  Show  a  Clear  Eight  in  the  claimant  to  have  his  claim 
allowed  and  paid  out  of  the  public  treasury,  mandamus  will  lie  to  compel  the 
auditor  to  allow  the  claim.2 

Amount  Due  Fixed  by  Law.  —  So  where  the  law  fixes  the  amount  of  a  claim  and 
the  time  and  manner  of  its  payment,  and  the  person  to  be  paid,  the  duty  of 
the  auditing  officer  is  purely  ministerial  and  may  be  enforced  by  mandamus.3 
Claims  for  salary  by  a  public  officer  are  a  very  common  class  of  cases  illus- 
trating this  principle.4 

Claims  Allowed  by  Another  Tribunal.  —  The  auditor  ma}'  be  compelled  to  audit 
and  allow  claims  which  have  been  passed  upon  and  allowed  by  another  tri- 
bunal whose  decision  is  made  final  so  far  as  the  auditing  of  the  demand  is 
concerned.5 

Correcting  Excessive  Allowance.  — An  auditing  board  having  by  mistake  of  law 
allowed  an  excessive  amount  may  be  required  by  mandamus  to  revoke  the 
audit  as  to  the  excess.6 

Giving  Certificate,  Order,  or  Voucher.  —  The  making,  filing,  indorsing,  or  giving  a 
certificate,  order,  or  voucher  necessary  in  order  to  obtain  payment  from  the 
proper  officers  may  be  compelled  by  mandamus,7  and  in  such  case  the  rule 
that  mandamus  will  not  lie  where  the  relator  has  a  remedy  by  action  is  not 
applicable,  and  the  courts  will  compel  the  performance  of  the  legal  dut}'  as  an 
indispensable  preliminary  to  any  payment.8 

invalid  Claims.  —  Of  course  the  writ  will  not  be  granted  in  cases  where  it  is 
apparent  that  the  claim  is  not  a  proper  and  legal  charge.9 

(b)  Issuance  of  Warrants  —  General  Eule.  —  The  issuance,  signing,  or  countersign- 


56  Barb.  (N.  Y.)  452.  Compare  People  v. 
Dutchess  County,  1  Hill  (N.  Y.)  50. 

Ohio.  —  Ryan  v.  Hoffman,  26  Ohio  St.  log. 

Utah.  — Thoreson  v.  State  Board  of  Exam- 
iners, 19  Utah  18. 

Vermont.  —  Peck  v.  Powell,  62  Vt.  296. 

Compare  Carlisle  v.  U.  S.,  7  App.  Cas.  (D. 

c.)  517. 

1.  Wrongful  Eejection  of  Legal  Items.  —  People 
v.  Delaware  County,  45  N.  Y.  196;  People  v. 
Biard  of  Town  Auditors,  82  N.  Y.  80,  affirming 
20  Hun  (N.  Y.)  iso;  People  v.  Cortland  County, 
58  Barb  (N.  Y.)  139,  40  How.  Pr.  (N.  Y.)  53.' 

2.  Allowance  of  Claim  Based  on  Undisputed  Facts. 

—  Woffenden  v.  Pima  County,  1  Ariz.  237; 
iijrke  v.  Edgar,  67  Cal.  182;  Raisch  v.  Board 
of  Education,  81  Cal.  542;  Board  of  Auditors  v. 
People,  38  111.  App.  239;  Burch  v.  Earhart, 
7  Oregon  58;  Stale  v.  Brown,  10  Oregon  223; 
Nelson  v.  Justices,  1  Coldw.  (Tenn.)  207. 

3.  Claims  Liquidated  by  Law.  —  Price  v.  Sac- 
ramento County,  6  Cal.  254;  Slate  v.  Staub,  61 
Conn.  569;  State  v.  Mason,  153  Mo.  23;  People 
v.  Stout.  23  Barb.  (N.  Y.)  338;  Morris  v.  People, 
3  Den.  (N.  Y.)  381;  Burnet  v.  Auditor,  12 
Ohio  54. 

4.  Claim  for  Salary.  —  See  infra,  IV.  7.  b.  (2) 
( /)  Salaries. 

5.  Audit  of  Allowed  Claims. —  Falkr.  Strother, 
84  Cal.  544,  distinguished  in  88  Cal.  518;  State 
v.  Board  of  Super /isors,  31  La.  Ann.  711. 

For  oihercases  upon  the  same  principle,  see 
infra,  this  subdivision,  Issuance  of  Warrants. 

6.  Correcting  Excessive    Audit.  —  People  v. 
Westchester  Countv.  73  N.  Y.  173. 

7.  Certificate,  Order,  or  Voucher  —  Alabama. 

—  Exp.  Pickett,  24  Ala.  91. 

19  C.  of  L. —  50  ifiy 


Arkansas. — Ex  p.  Allis,  12  Ark.  103. 

California. —  Barbers.  Mulford,  117  Cal.  356. 

Indiana. — State  v.  Bever,  143  Ind.  488. 

Michigan.  —  Locke  v.  Speed,  62  Mich.  408. 

Missouri.  —  State  v.  Secretary,  33  Me,  293. 

Montana.  — Stale  v.  Kenney,  9  Mont.  223. 

New  York.  —  People  v.  Board  of  Police,  75 
N.  Y.  38;  People  Buffalo  Siale  Asylum, 
(Supm.  Ct.  Gen.  T.)  8  N.  Y.  Supp.  395;  People 
v.  Preston,  62  Hun  (N.  Y.)  185;  People  v. 
Rosendale,  76  Hun  (N.  Y.)  112;  People  v. 
Manning,  37  N.  Y,  App.  Div.  141;  People 
v.  Lewis  Town  Board,  (Supm.  Ct.  Spec.  T.)  27 
Misc.  (N.  Y.)46g;  Matter  of  Gleese,  50  N.  Y. 
Super.  Ct.  473,  67  How.  Pr.  (N.  Y.)  372. 

Ohio.  —  Ryan  v.  Hoffman,  26  Ohio  St.  109. 

Tennessee.  —  Morley  v.  Power,  5  Lea  (Tenn.) 
692. 

Texas. —  Harkness  v.  Hutcherson,  90  Tex. 
383. 

See  also  Goldsborough  v.  Lloyd,  86  Md.  374. 
And  see  infra,  this  subdivision,  Issuance  of 
Warrants. 

8.  Matter  of  Gleese,  50  N.  Y.  Super.  Ct.  473, 
67  How.  Pr.  (N.  Y.)  372,  citing  Peoples.  Board 
of  Police,  75  N.  Y.  38:  People  v.  Van  Nort,  64 
Barb.  (N.  Y.)  205;  People  v.  Green,  2  Thomp. 
&  C.  (N.  Y.)  62,  distinguishing  People  v.  Com- 
mon Schools  Inspectors,  (Supm.  Ct.  Spec.  T.) 
44  How.  Pr.  (N.  Y.)  322. 

9.  Invalid  Claims. —  Birch  v.  Phelan,  127 
Cal.  49;  Wilson  v.  Bradley,  (Ky.  1898)  48  S. 
W.  Rep.  166;  Sherman  v.  Sanilac  County.  84 
Mich.  108;  State  v.  Seibert,  130  Mo.  202;  Gar- 
deneir  v.  Columbia  Countv,  (Supm.  Ct.  Spec. 
T.)  17  N.  Y.  St.  Rep.  983, '2  N.  Y.  Supp  351; 
People  v.  Greene  County,  39  Hun  (N.  Y.)  299, 
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ing  of  a  warrant  upon  the  proper  fund  may  be  compelled  by  mandamus  where 
the  claim  has  been  duly  liquidated,  audited,  and  allowed,  or  when  it  clearly 
appears  that  the  claim  is  properly  due  and  payable.1 

Claims  Allowed  by  Other  Tribunal.  —  Where  the  law  has  appointed  another  officer 
or  tribunal  to  examine  and  certify  a  claim,  and  made  such  certificate  or  allow 
ance  conclusive,  the  duty  of  the  auditor  or  other  proper  officer  to  draw  a  war- 
rant for  the  payment  of  such  claim  is  a  purely  ministerial  duty  and  may  be 
enforced  by  mandamus.2    Upon  the  other  hand,  when  the  tribunal  appointed 


affirming  15  Abb.  N.  Cas.  (N.  Y.)  447,  citing 
People  v.  Hill,  36  Hun  (N.  Y.)  619. 

1.  Issuance  of  Warrant  Compelled  by  Man- 
damus —  United  States.  —  Little  Rock  v.  U.  S., 
(C.  C.  A.)  103  Fed.  Rep.  418;  U.  S.  v.  Bu- 
ciianan  County,  5  Dill.  (U.  S.)  285,  24  Fed. 
Ci;.  No.  14,679- 

Alabama.  —  State  v.  White,  116  Ala.  202; 
Purifoy  v.  Andrews,  101  Ala.  643;  Smith  v. 
Strobach,  50  Ala.  462;  Tennessee,  etc.,  R.  Co. 
v.  Moore,  36  Ala.  372;  Cuthbert  v.  Lewis,  6 
Ala.  262;  Nichols  v.  Comptroller,  4  Stew.  & 
P.  (Ala.)  154. 

Arkansas.  —  Black  v.  Auditor,  26  Ark.  237; 
B/rj  v.  Conway,  5  Ark.  436. 

California.  —  Barber  v.  Mulford,  117  Cal. 
356;  Raisch  v.  Board  of  Education,  81  Cal.  542; 
Bibcock  v.  Goodrich,  47  Cal.  509;  People  v. 
San  Joaquin  County,  28  Cal.  228,  cited  in  36 
Cal.  604;  People  v.  Brooks,  16  Cal.  11;  Turner 
v.  Melon y,  13  Cal.  621;  Nougues  v.  Douglass, 
7  Cal.  65;  Tuolumne  County  v.  Stanislaus 
C.r.mty,  6  Cal.  440. 

District  of  Columbia.  —  U.  S.  v.  Windom,  19 
D  C  54. 

Florida. — State  v.  Bloxham,  33  Fla.  482; 
State  v.  Gamble,  13  Fla.  9. 

Illinois.  — Swigert  v.  Hamilton  County,  130 
111.  ;3S;  People  v.  Secretary,  58  111.  90;  People 
?>.  Lippincott,  72  111.  578;  People  v.  Smith,  43 
III  219,  92  Am.  Dec.  109;  People  v.  Hastings, 

5  111.  App.  436. 

In  liana.  —  Witkins  v.  State,  151  Ind.  123; 
Pitnn  v.  State,  117  Ind.  585;  Henderson  v. 
State  Soldiers,  etc.,  Monument,  I2g  Ind.  92; 
State  v.  Morris,  103  Ind.  161 ;  Rice  v.  State,  95 
Ind.  33. 

loiOa.  —  Bryan  v.  Cattell,  15  Iowa  538; 
Cimpbell  v.  Polk  County,  3  Iowa  467. 

Kentmky.  —  Farmers'  Nat.  Bank  v.  Stone, 
(Ky  1900)  58  S.  W.  Rep.  983;  Bank  of  Com- 
merce v.  Stone.  (Ky.  1900)  56  S.  W.  Rep.  683; 
Male  High  School  v.  Auditor,  80  Ky.  336; 
Page  v.  Hardin,  8  B.  Mon.  (Ky.)  650;  Hewitt 
v.  Craig,  86  Ky.  30. 

Louisiana.  —  State  v.  New  Orleans,  52  La. 
Ann.  1639;  State  v.  Heard,  47  La.  Ann.  1686; 
Shaw  v.  Howell,  18  La.  Ann.  195;  State  v. 
Steele,  37  La.  Ann.  353;  States.  Pilsbury,  30 
La  Ann.  710;  State  v.  Clinton,  28  La.  Ann. 
72;  Burlington  v.  Clinton,  28  La.  Ann.  132; 
State  7'.  BoHelon,  6  La.  Ann.  68;  State  v. 
Mount,  21  La.  Ann.  352. 

Maine.  — Furbish  v.  Kennebec  County,  93 
Me.  117. 

Maryland.  — Thomas  v.  Owens,  4  Md.  189. 

Massachusetts.  —  Harrington  v.  Berkshire 
County,  22  Pick.  (Mass.)  267,  33  Am.  Dec.  741. 

Michigan.  —  Burns  v.  Bender,  36  Mich.  195; 
People  ?'.  Board  of  Auditors,  5  Mich.  223. 

lifinftesotti.  —  State  r>.  Ames,  31  Minn.  440. 

Mississippi.  —  Chatters  v.  Coahoma  County, 


73  Miss.  351;  Foote  v.  Noxubee  County,  67 
Miss.  156;  Ross  v.  Wimberly,6o  Miss.  345; 
Swann  v.  Buck,  40  Miss.  268. 

Missouri.  —  State  v.  Police  Com'rs,  80  Mo. 
App.  206,  2  Mo.  App.  Rep.  518;  Sanford  v. 
Kansas  City,  69  Mo.  466;  State  v.  Draper,  48 
Mo.  213,  50  Mo.  353;  State  v.  Clatlc,  52  Mo. 
508;  State  v.  Secretary,  33  Mo.  293;  Riley  1. 
Kansas  City,  31  Mo,  App.  439. 

Montana.  — Stale  v.  Hickman,  9  Mont.  377; 
Territory  v.  Yellowstone  County,  6  Mom.  147; 
Fisk  v.  Cuthbert,  2  Mont.  593. 

Nebraska.  — State  v.  Cornell,  (Neb.  1900)  84 
N.  W.  Rep.  87;  State  v.  Cass  County.  53  Neb. 
767;  Montgomery  v.  State,  35  Neb.  655. 

New  York.  —  People  v.  Coftey,  131  N.  Y.  569, 
62  Hun  (N.  Y.)  86;  Dannat  v.  New  York,  66  N. 
Y.  585,  affirming  6  Hun  (N.  Y.)  88;  People  v. 
Chenango  County,  8  N.  Y.  317:  People  v. 
Haveineyer,  (Supm.  Ct.  Spec.  T.)  16  Abb.  Pr. 
N.  S.  (N.  Y.)  219;  People  v.  Aldermen,  (Supm. 
Ct.  Spec.  T.)  18  Misc.  (N.  Y.)  533;  People  v. 
Opdyke,  40  Barb.  (N.  Y.)  306. 

North  Carolina.  —  Cotten  v.  Ellis,  7  Jones  L. 
(52  N.  Car.)  550;  Ducker  v.  Venable,  126  N. 
Car.  447;  Granville  County  Board  of  Educa- 
tion v.  State  Board  of  Ed  ucalion,  106  N.  Car.  83. 

Ohio.  —  State  v.  Franklin  County,  20  Ohio 
St.  421. 

Oregon.  —  Coos  Bay  R.  Co.  v.  Wieder,  26 
Oregon  465. 

Pennsylvania. — Com.  v.  Hancock  9  Phila. 
(Pa.)  535.  29  Leg.  Int.  (Pa.)  108;  Com.  v.  Lyn- 
dall,  2  Brews.  (Pa.)  425. 

South  Carolina.  —  State  v.  S  arling,  13  S. 
Car.  262;  McLaughlin  v.  Charleston  County, 
7  S.  Car.  375. 

Tennessee.  —  Akers  v.  Burch,  12  Heisk. 
(Tenn.)  606;  Lynn  v.  Polk,  8  Lea  (Tenn.)  257; 
State  v.  Nolan,  8  Lea  (Tenn.)  663;  State  v. 
Gaines,  4  Lea  (Tenn.)  353;  Stale  v.  Puckeii, 
7  Lea  (Tenn.)  709;  Morley  v.  Power,  5  Lea 
(Tenn.)  692. 

Texas.  —  Callaghan  v.  Salliway,  5  Tex.  Civ. 
App.  239;  Jernigan  v.  Finley.  90  Tex.  205; 
Pickle  v.  McCall,  86  Tex.  218. 

Washington.  —  State  v.  Headlee,  iS  Wash. 
220. 

Wisconsin.  —  State  v.  Born,  97  Wis.  542; 
Frey  v.  Fond  du  Lac,  24  Wis.  204. 

Wyoming. — Appel  v.  State,  (Wyo.  1900)  61 
Pac.  Rep.  1015. 

Canada.  —  Harbottle  v.  Wilson,  30  U.  C.  Q. 
B.  314;  Davidson  v.  Miller,  24  U.  C.  Q.  B.  66; 
Derby  v.  Local  Board  of  Health,  ig  Ont.  51. 

A  Mandamus  to  Compel  the  Mayor  to  Sign  a 
Warrant  will  be  refused  when  there  is  no  stat- 
ute or  ordinance  imposing  such  duty.  Smith 
v.  Com.,  41  Pa.  St.  335. 

2.  Claims  Certified  by  Other  Tribunal —  United 
States.  —  Kendal!  -•.  U  S.,  12  Pet.  (U.  S.)  524. 
Alabama.  —  Jack  v.  Moore,  66  Ala.  184. 
786  Volume  XIX. 


Acts  and  Proceedings 


MANDAMUS. 


of  Public  Officers  and  Boards. 


to  pass  upon  the  claim  has  not  acted,  mandamus  will  not  lie  against  the 
auditor  because  he  is  under  no  obligation  to  act.1 

Payment  Directed  by  Law.  —  So  when  the  law  itself  has  fixed  the  amount  due, 
and  directed  its  payment,  mandamus  lies  to  compel  the  issuance  of  an  order 
or  warrant  for  the  amount.2  Frequent  applications  of  this  rule  occur  in  cases 
of  salaries  due  public  officers.3 

Where  the  Facts  Are  Conceded,  but  a  warrant  is  refused  merely  because  the  auditor 
has  taken  a  mistaken  view  of  the  law,  mandamus  lies  to  compel  the  issuance 
of  the  warrant.4 


Arkansas.  —  Crise  v.  Auditor,  17  Ark.  572; 
Exp.  Crise,  16  Ark.  193;  Danley  v.  Whiteley, 
14  Ark.  687. 

California .  —  Proll  v.  Dunn,  80  Cal.  220; 
Sin  Francisco  Gas  Light  Co.  v.  Dunn,  62  Cal. 
580;  Babcock  v.  Goodrich,  47  Cal.  488;  Alden 
v.  Alatneda  County,  43  Cal.  270. 

Colorado.  —  Lowell  v.  Bonney,  14  Colo.  App. 
230- 

Georgia.  —  Forsyth  v.  Justices,  Dudley 
(Ga.)  41. 

Indiana.  —  State  v.  Jamison,  142  Ind.  67g; 
Trant  v.  State,  140  Ind.  414;  State  v.  Miller, 
107  Ind.  39;  Wolfe  v.  State,  90  Ind.  r8;  State 
v.  Buckles,  39  Ind.  272. 

Kentucky.  —  Hewi  t  v.  Cin.  Port.,  etc., 
Packet  Co.,  4  Ky.  L.  Rep.  368;  Lindsey  v. 
Auditor,  3  Bush  (Kv.)  233. 

Louisiana. — Slate  v.  Board  of  Supervisors, 

31  La.  Ann.  711;  State  v.  Fisher,  30  La.  Ann. 
517:  State  v.  Mount,  21  La.  Ann.  352;  Sha'v  v. 
Howell,  18  La.  Ann.  196;  Parkers.  Robertson, 
14  La.  Ann.  249. 

Massachusetts.  —  Harrington  v.  Berkshire 
County,  22  Pick.  (Mass.)  263,  33  Am.  Dec. 
741- . 

Michigan .  — McKillop  v.  Cheboygan  County, 
116  Mich.  614;  Lachance  v.  Auditor-Gen.,  77 
Mich.  563;  Marathon  Tp.  v.  Oregon  Tp.,  8 
Mich.  372. 

Mississippi.  —  Chatters  v.  Coahoma  County, 
73  Miss.  351. 

Missouri.  —  State  v.  Brown,  72  Mo.  App.  651; 
State  v.  Heege,  40  Mo.  App.  650;  State  v. 
Mason,  153  Mo.  23;  State  v.  Clark,  6i  Mo. 
267;  Ward  v.  Cole  County  Ct.,  50  Mo.  401; 
Boone  County  v.  Todd,  3  Mo.  140;  St.  Louis 
County  Ct.  v.  Ruland,  5  Mo.  268. 

New  Jersey.  —  Irving  v.  Applegate,  49  N,  J. 
L.  376. 

New  York.  —  Matter  of  Freel,  148  N.  Y.  165; 
People  v.  Coler.  56  N.  Y.  App.  Div.  98,  reversing 

32  Misc.  (S.  Y)  78;  People  v.  Coler,  34  N. 
Y.  App.  Div.  167:  People  v.  Roberts,  45  N.  Y. 
App.  Div.  145;  Adams  v.  Columbia  County,  8 
Johns.  (\\  Y.;  323;  People  v.  Flagg,  16  Barb. 
(N.  Y.)  503,  distinguished  in  People  v.  Wood, 
(Sjpm.  Ct.  Gen.  t.)  13  Abb.  Pr.  (N.  Y.)  374. 

Ohio.  — State  v.  Auditor,  43  Ohio  St.  311. 

Pennsylvania. — Com.  v.  Philadelphia,  176 
Pa.  St.  588,  38  W.  N.  C.  (Pa.)  426;  Vosburg  v. 
Wyoming  County,  7  Pa.  Co  Ct.  646. 

Texas.  —  Callaghan  v.  Salliway,  5  Tex.  Civ. 
App.  239  ;  Brown  v.  Ruse,  69  Tex.  589;  Brown 
v.  Reese,  67  Tex.  318 

Washington.  —  State  v.  Headlee,  17  Wash. 
637. 

Wisconsin. — Stale  v.  Manitowoc  County 
Clerk,  48  Wis.  112;  State  v.  Richter,  37  Wis. 
275;  State  v.  Wilson,  17  Wis.  687. 

In  People  v.  Green,  64  Barb.  (N.  Y.)  493,  it 


was  held  that  the  board  of  apportionment  and 
audit  of  the  city  of  New  York  could  not  be  com- 
pelled by  mandamus  to  allow  a  claim  against 
the  county  which  had  been  determined  and 
allowed  by  the  board  of  supervisors,  but  that 
the  board  of  audit  had  a  right  10  review  the 
action  of  the  board  of  supervisors  and  aliow 
or  disallow  according  to  the  facts.  This  case 
was  distinguished  in  People  v.  Oneida  Countv, 
24  Hun  (N.  Y.)  421,  upon  the  ground  that 
it  involved  the  construction  of  a  particular 
statute. 

The  Audit  and  Payment  of  Judgments  is  an  illus- 
tration of  this  principle.  See  infra,  this  sec- 
tion. (2)  (/')  Judgments. 

1.  Claims  Not  Audited  by  Appointed  Tribunal. 
—  U.  S.  v.  Gaines,  25  U.  S.  (L.  ed.)  733; 
Schwanbeck  v.  People,  15  Colo.  64;  State  v. 
Bonebrake,  4  Kan.  247;  People  v.  Green,  k6 
N.  Y.  476,  affirming  2  Thorn  p.  &  C.  (N.  Y.) 
18;  Burnet  v.  Auditor,  12  Ohio  54;  Putnam 
County  v.  Auditor,  1  Ohio  St.  322;  People  v. 
Flagg,  17  Wyo.  584. 

2.  Claims  Liquidated  by  Law.  —  Alabama. — 
Reynolds  v.  Taylor,  43  Ala.  420. 

California.- — Patty  v.  Colgan,  97  Cal.  251; 
Ward  v.  Marshall,  96  Cal.  155,  31  Am.  St.  Rep. 
198;  Babcock  v.  Goodrich,  47  Cal.  488,  People 
v.  Brooks,  16  Cal.  11;  Fowler  v.  Peirce,  2  Cal. 
165. 

Florida.  — State  v.  Gamble,  13  Fla.  9. 
Georgia.  — Cheney  v.  Newton,  67  Ga.  477. 
Kentucky.  —  Page   v.  Hardin,  8    B.  Mon, 
(Ky.)  650. 

Maryland.  —  Leonard  v.  Wiseman,  31  Md. 
201. 

Mississippi.  —  Chatters  v.  Coahoma  County, 
73  Miss.  351. 

Montana. — Territory  v.  Cascade  County,  8 
Mont.  396;  State  v.  Kenney,  10  Mont.  533; 
State  v.  Kenney,  10  Mont.  485. 

New  Jersey.  —  State  v.  Union  Tp.  Committee, 
37  N.  J.  L.  '84. 

New  York.  —  People  v.  Board  of  Auditors, 
71  Hun  (N.  Y.)  461. 

Ohio.- — Burnet  v.  Auditor,  12  Ohio  54; 
Smith  v.  Portage  County,  9  Ohio  25;  State  v. 
Cleveland,  10  Ohio  Dec.  (Reprint)  571,  22  Cine. 
L.  Bui.  113. 

Oregon.  —  Shattuck  v.  Kincard,  31  Oregon 
379- 

Utah.  —  Bache      Richards,  15  Utah  477. 
Washington.  —  State  v.  Snohomish  County 
18  Wash.  160. 

3.  Salaries  of  Public  Officers.  —  See  infra,  IV. 
7.  b.  (2)  (a)  Salaries. 

4.  Warrant  Refused  by  Mistake  of  Law.  — 
Wood  v.  Strother,  76  Cal.  545,  9  Am.  St.  Rep. 
249;  Compton  v.  Anderson,  52  N.  J.  L.  150; 
State  v.  Auditor,  43  Ohio  St.  311 ;  Ryan  v. 
Hoffman,  26  Ohio  St.  109. 
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Claims  Improperly  Presented.  —  When  the  account  presented  is  not  in  the  form 
required  by  law,  mandamus  will  not  lie  to  compel  the  drawing  of  a  warrant  for 
its  payment.1 

Amount  of  Warrant.  —  Mandamus  will  not  be  granted  to  compel  the  issuance 
of  a  warrant  in  any  greater  amount  than  that  audited  and  allowed  by  the 
auditing  officer  or  fixed  by  law.2 

In  Whose  Favor.  —  Nor  will  the  writ  be  granted  in  favor  of  any  other  person 
than  the  one  to  whom  the  claim  has  been  ordered  to  be  paid.3 

invalid  Claims.  —  Mandamus  will  not  lie  to  compel  the  issuance  of  a  warrant 
for  the  payment  of  claims  that  are  clearly  illegal  although  they  have  been 
audited  and  approved  by  the  duly  constituted  authority  for  that  purpose.4 
Accordingly  where  a  claim  was  allowed  by  mistake,  or  through  fraud,5  and 
where  it  was  doubtful  whether  the  person  in  whose  favor  a  warrant  was  drawn 
by  the  comptroller  was  entitled  to  the  money,0  a  mandamus  to  compel  the 
mayor  to  sign  the  warrant  was  refused. 

Where  an  Appropriation  Has  Been  Made  for  the  payment  of  a  claim  the  auditor  may 
be  compelled  to  audit  the  claim  and  issue  a  warrant,  since  he  has  no  authority 
to  question  a  legislative  appropriation.7  But  after  an  appropriation  has  been 
withdrawn  a  mandamus  will  not  issue.8 

Discretion  of  Officer.  —  Where  a  discretion  in  countersigning  or  drawing  war- 
rants is  vested  in  an  officer  he  cannot  be  compelled  to  draw  or  countersign  a 
warrant  in  opposition  to  his  own  judgment.9 

Discretion  of  Court.  —  The  court  may  in  the  exercise  of  its  discretion  deny 


1.  Account  Not  Presented  in  Proper  Form.  — 

Siate  v.  Fuller,  18  S.  Car.  251;  Chatters  v. 
Coahoma  County,  73  Miss.  351. 

2.  Warrant  Limited  to  Amount  Allowed  by 
Auditors  or  Fixed  by  Law.  —  Smith  v.  Kenfield, 
57  Cal.  138;  State  v.  Hill,  32  Minn.  275;  State 
v,  Hallock,  20  Nev.  326. 

Interest  Cannot  Be  included  in  the  warrant  in 
addiiion  to  the  amount  ot  the  audited  claim. 
Barber  v.  Mulford,  117  Cal.  356. 

3.  In  Whose  Favor.  —  Scheerer  v.  Edgar,  76 
Cal.  569,  holding  that  the  issuance  of  a  war- 
rant to  an  assignee  could  not  be  compelled  by 
mandamus.  See  Watkins  v.  State,  151  Ind. 
123. 

4.  Illegal  Claims —  California.  —  Merriam  v. 
Barnum,  116  Cal.  619;  Patty  v.  Colgan,  97 
Cal.  251.  See  also  Keller  v.  Hyde,  20  Cal. 
593;  Connor  v.  Morris,  23  Cal.  447. 

Colorado.  —  See  Lowell  v.  Bonney,  14  Colo. 
A  pp.  230. 

Michigan.  —  Van  Akin  v.  Dunn,  117  Mich. 
.  421;   Barry  County  v.  Manislee  County,  33 
Mich.  497. 

New  York.  —  People  v.  Haws,  (Supm.  Ct.) 
12  Abb.  Pr.  (N.  Y.)  192,  21  How.  Pr.  (N.  Y.) 
117.  But  see  People  v.  Coler,  56  N.  Y.  App. 
Div.  98. 

Ohio. — State  v.  Yeatman,  22  Ohio  St.  546; 
Thomas  v.  Auditor,  6  Ohio  St.  113. 

South  Carolina.  —  See  State  v.  Hiers,  51  S. 
Car.  388. 

Tennessee.  —  State  v.  Wilbur,  IOI  Tenn.  211; 
Harris  v.  State,  96  Tenn.  517;  Morgan  v.  Pick- 
ard,  86  Tenn.  208;  State  v.  Nolan,  8  Lea 
(Tenn  )  663. 

Washington.  —  Barnett  7/.  Ashmore,  5  Wash. 
163. 

5.  Claim  Allowed  by  Mistake  or  Fraud.  — 
O'Hara  v.  Fagan,  56  N.  J.  L.  279;  Vosburg  v. 
Wyoming  County,  7  Pa.  Co.  Ct.  646. 


6.  Right  to  Money  Doubtful. — Peoples.  Booth, 
49  Barb.  (N.  Y.)  3r,  affirming  32  How.  Pr.  (N. 
Y.)  17,  wherein  another  claimant  had  sued  the 
city.  See  also  Foote  v.  Noxubee  County,  67 
Miss.  156;  Stale  v.  Treasurer,  43  Mo.  228. 

7.  Claims  for  Which  Appropriation  Has  Been 
Made.  —  Carr  v.  State,  127  Ind.  204,  22  Am. 
St.  Rep.  624.  note;  State  v.  Steele,  37  La.  Ann. 
353;  Slate  v.  Bordelon,  6  La.  Ann.  68;  Slate 
v.  Brown,  72  Mo.  App.  651;  People  v.  Schuy- 
ler, 79  N.  Y.  189,  reversing  17  Hun  (N.  Y.)  106; 
State  v.  Cheeiham,  20  Wash.  64;  States.  Born, 
97  Wis.  542.  But  compare  Rooney  v.  Snow, 
131  Cal.  51;  Smith  v.  Com.,  41  Pa.  St.  335. 

8.  Appropriation  Withdrawn.  —  Com.  v.  Bout- 
well,  13  Wall.  (U.  S.)  526. 

9.  Discretion  Not  Controlled  —  California.  — 
Wood  v.  Strother,  76  Cal.  545,  9  Am.  St.  Rep. 
249;  Rooney  v.  Snow,  131  Cal.  51. 

District  of  Columbia.  —  U.  S.  v.  Boutwell, 
3  MacArthur  (D.  C.)  172. 

Maryland.  — Wailes  v.  Smith,  76  Md.  469. 

Missouri.  —  State  v.  Macon  County  Ct.,  68 
Mo.  29;  Slate  v.  Clatk,  61  Mo.  263  State  v. 
Thompson,  41  Mo.  13;  Morgan  v.  Buffin,r;ton, 
21  Mo.  550. 

Nebraska.  —  Slate  v.  Boyd,  36  Neb.  60. 

New  York.  —  People  v.  Wood,  (Supm.  Ct. 
Gen.  T.)i3  Abb.  Pr.  (N.  Y .)  374,  distinguishing 
People  v.  Flagg,  16  Barb.  (N.  Y.)  503. 

North  Carolina.  —  Burton  v.  Furman,  115 
N.  Car.  166. 

Pennsylvania.  —  Decherl  v.  Com.,  113  Pa. 
St.  229;  Com.  v.  Philadelphia  County,  5  Binn. 
(Pa.)  536. 

Tennessee.  — Whitesides  v.  Stuart,  91  Tenn. 

710. 

Virginia.  —  Richmond  v.  Epps,  98  Va.  233. 
Washington.  — State  v.  Cheetham,  20  Wash. 

64. 

Wisconsin .  —  State  v.  Doyle,  38  Wis.  92. 
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the  writ  where  substantial  justice  will  thereby  be  promoted.1 

The  Execution  and  Delivery  of  a  New  Warrant  will  not  be  compelled  merely  because 

a  former  warrant  for  the  same  claim  has  been  paid  to  an  unauthorized  person.58 
Sealing  Warrant.  —  Mandamus  lies  to  compel  the  proper  officer  to  affix  a  seal 

to  a  warrant/* 

Other  Adequate  Remedy.  —  Mandamus  will  not  lie  to  compel  the  issuance  or 
approval  of  a  warrant  for  a  claim  when  there  is  a  remedy  by  appeal.4  An 
action  against  the  officer  or  upon  his  bond  for  neglect  of  duty  is  not  regarded 
as  an  adequate  remedy  so  as  to  oust  the  jurisdiction  in  mandamus.5 

(c)  Payment  of  Claims  and  Warrants  — •  aa.  In  General.  —  The  purely  ministerial 
duty  of  paying  a  demand  or  claim  after  it  has  been  duly  audited  and  allowed, 
or  when  such  payment  is  directed  by  law,  may  be  compelled  by  mandamus.6 


1.  Discretion  of  Court.  —  Van  Akin  v.  Dunn, 
117  Mich.  421;  Bogan  v.  Holder,  76  Miss.  597. 
See  generally  supra.  III.  5.  Discretion  of  Court. 

2.  Issuance  of  Second  Warrant.  —  State  v. 
Lewi?,  6  Ohio  Dec.  221,  4  Ohio  N.  P.  176. 

3.  Sealing  Warrant.  —  Prescott  v.  Gonser,  34 
Ioiva  175. 

4.  Remedy  by  Appeal,  —  Boone  Counly  v. 
State,  35  Ind.  193;  Slate  v.  Macon  County  Ct., 
68  Mo.  29;  Slate  v.  Cornell.  04  Neb.  158;  Slate 
v.  Furnas  County,  10  Neb.  361;  State  v.  Ham- 
ilton County,  26  Ohio  St.  364;  State  v.  Hiers, 
51  S.  Car.  388;  Plummer  v.  Gholson,  (Tex. 
Civ.  App.  1898)  44  S.  W.  Rep.  1. 

Contra.  —  People  v.  Board  of  Auditors,  71 
Hun  (N.  V.)  461,  citing  People  v.  Board  of 
Town  Auditors,  53  Barb.  (N   V.)  555. 

5.  Action  for  Neglect  of  Duty  Not  Adequate 
Remedy.  —  Raisch  r.  Board  of  Education,  81 
Cal.  542;  Babcock  v.  Goodrich,  47  Cal.  509; 
Coos  Bay  R.  Co.  v.  VVieder,  26  Oregon  465. 

Contra. — Territory  v.  Hewitt,  5  Okla.  167. 

6.  Payment  Compelled  by  Mandamus  —  Eng- 
land.—  Rex  -'.  Treasurer,  4  B.  &  Ad.  360,  24 
E.  C.  L.  73;  Reg.  v.  Liverpool,  8  Ad.  &  El. 
176.  35  E.  C.  L.  369;  Rex  v.  Treasury  Com'rs, 
5  N  &  M.  589,  4  Ad.  &  El.  286,  31  E.  C.  L.  72. 
1  Hurl.  &  VV.  533;  Wormwell  v.  Hailstone,  6 
Bing.  668,  19  E.  C.  L.  198;  Fergus  v.  Cooley, 
18  U.  C.  Q.  B.  341. 

United  States.  —  Antoni  v.  Greenhow,  107 
U.  S.  769;  U.  S.  v.  King,  74  Fed.  Rep.  493; 
U.  S.  v.  Washington,  2  Cranch  (C.  C.)  174,  28 
Fed.  Cas.  No.  16,646. 

Alabama.  — Culhbert  -'.  Lewis,  6  Ala.  262; 
Arrington  v.  Van  Houton,  44  Ala.  284. 

Arkansas.  —  Murphy  v.  Smith,  49  Ark.  37. 

California.  —  People  v.  Fogg,  11  Cal.  351; 
Meyer  v.  Porter,  65  Cal.  67,  Yolo  County  v. 
Dunn,  77  Cal.  133;  Falk  v.  Strother,  84  Cal. 
544;  Ex  p.  Widber,  91  Cal.  367;  Barber  v. 
Mulford,  117  Cal.  356. 

District  of  Columbia.  —  Roberts  v.  U.  S.,  13 
App.  Cas.  (D.  C.)  38,  affirmed  176  U.  S.  221; 
U.  S.  v.  Wyman,  2~Mackey  (D.  C.)  368. 

Georgia.  —  Crawley  v.  Mershon,  61  Ga.  284; 
Shannon  v.  Reynolds,  78  Ga.  760;  Gamble  v. 
Clark,  92  Ga.  695. 

Illinois.  —  Pike  County  v.  People,  11  111. 
202;  Rogers  v.  Peorle,  68  III.  154. 

Indiana.  —  Williams  v.  Mansur,  70  Ind.  41; 
State  v.  Snodgrass,  98  Ind.  546;  Trant  v.  Slate, 
140  Ind.  414. 

Iowa.  —  Brown  v.  Crego,  32  Iotva  498. 

Kansas.  —  Byinglon  v.  Hamilton,  37  Kan. 
753. 

Maine.  —  Baker  v.  Johnson,  41  Me.  15. 


Maryland.  —  Eichelberger  v.  Sifford,  27  Md. 
320;  Baltimore  z\  Keeley  Institute,  81  Md.  106. 

Massachusetts. — Adams  v.  Hampden  Counly, 
16  Gray  (Mass.)  41. 

Michigan.  —  McMahon  v.  Board  of  Auditors, 
41  Mich.  223;  McBride  v.  Grand  Rapids,  47 
Mich.  236;  Speed  v.  Detroit,  100  Mich.  92; 
Higgins  Tp.  v.  Midland  County,  52  Mich.  16. 

Mississippi.  —  Kelly  v.  Wimberly,  61  Miss. 
548;  Honea  v.  Monroe  County,  63  Miss.  171. 

Missouri.  —  State  v.  Treasurer,  43  Mo.  228. 

Montana.  —  Territory  v.  Yellowstone  Counly, 
6  Mont.  147;  State  v.  Great  Falls,  19  Mont.  518. 

New  Hampshire.  —  Hall  v.  Selectmen,  39  N. 
H.  511. 

New  Jersey.  —  Willson  v.  Swain,  60  N.  J.  L. 
115;  Thompson  v.  Board  of  Education,  57  N. 
J.  L.  628. 

Arew  York.  —  People  v.  Bradley,  7  Alb.  L.  J. 
92;  People  v.  Edmonds,  15  Barb.  (N.  Y.)  529; 
People  v.  Edmonds,  19  Barb.  (N.  Y.)  468; 
People  v.  Haws,  34  Barb.  (N.  Y.)  78,  36  Barb. 
(N.  Y.)  59;  People  v.  Allen,  1  Lans  (N.  Y.) 
248;  People  v.  Green,  2  Thomp.  &  C.  (N.  Y.) 
62;  People  v.  Green,  5  Thomp.  &  C.  (N.  Y.)  376; 
People  v.  Mead,  36  N.  Y.  224;  People  v. 
Palmer,  52  N.  Y.  83;  People  v.  Fitch,  147  N 
Y.  355. 

North  Carolina. — McCoy  v.  Justices,  6  Jones 
L.  (51  N.  Car.)  488;  Winslow  v.  Perquimans 
County,  64  N.  Car.  218. 

Ohio. — State  v.  Moore,  r  Ohio  Dec.  (Re- 
print) 506,  10  West  L.  J.  219;  Fordyce  v.  God- 
man,  20  Ohio  St.  1;  State  v.  Treasurer,  17 
Ohio  184;  State  v.  Board  of  Education,  27 
Ohio  St.  103;  Noble  County  v.  Hunt,  33  Ohio 
St.  169;  Holtz  v.  Henry  County,  41  Ohio  St. 
423;  Bates  v.  Fries,  2  Disney  (Ohio)  511. 

Oklahoma.  —  Guthrie  v.  Territory,  1  Okla. 
188. 

Pennsylvania.  —  Scraper  Co.  v.  Pine  Tp. 
Supervisors,  4  Pa.  Dist.  501;  Boyer's  Petition, 
15  Pa.  Co.  Ct.  531;  South  St.  Bridge  v.  Phila- 
delphia, 3  Brews.  (Pa.)  596,  7  Phila.  (Pa.)  298; 
Com.  v.  Floyd,  2  Pittsb,  (Pa.)  422;  Com.  v. 
McCandless,  129  Pa.  St.  492 

Rhode  Island.  —  Nye  v.  Rose,  17  R.  I.  733. 

South  Carolina.  —  State  ?>.  Cardozo,  5  S.  Car. 
297;  State  i.  Starling,  13  S.  Car.  262;  Hunter 
v.  Mobley,  26  S.  Car.  192;  Padgett  v.  Mc- 
Alhany,  53  S.  Car.  139. 

South  Dakota.  —  Evans  v.  Bradley,  4  S.  Dak. 
83. 

Tennessee.  — Justices  v.  Jefferson,  I  Coldw. 
(Tenn.)  419. 

Wisconsin.  —  States.  Hastings,  ir  Wis.  448. 
See  State  v.  Kispert,  21  Wis.  387. 
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Payment  of  Warrants  and  Orders.  —  Accordingly  it  has  been  held  in  many  cases 
that  mandamus  will  lie  to  compel  a  treasurer  or  other  disbursing  officer  to  pay 
warrants  or  orders  duly  and  legally  drawn  upon  him  by  proper  authority,1 
though  in  some  cases  mandamus  to  compel  the  payment  of  warrants  has  been 
refused  upon  the  ground  that  the  creditor  has  a  plain,  adequate,  and  complete 
remedy  at  law.2 

Necessity  of  Audit  and  Allowance.  — Where  the  demand  "has  not  been  properly 
audited  and  allowed  by  the  duly  constituted  authority,  the  writ  will  be 
refused,3  especially  where  the  treasurer  is  prohibited  from  paying  claims  until 


1.  Payment  of  Warrants  and  Orders  Compelled 

by  Mandamus  —  England. —  Reg.  v.  Hay  ward, 
17  L.  J.  Q.  B.  223;  Reg.  v.  Treasurer,  12  Q. 
B.  239,  64  E.  C.  L.  239,  12  Jur.  744. 

United  States.  —  U.  S.  v.  Brown,  41  Fed 
Rep,  481. 

Alabama.  —  Wyker  v.  Francis,  120  Ala.  509. 

California.  —  Connor  v.  Morris,  23  Cal.  447; 
Day  v.  Callow,  39  Cal.  593;  Jones  v.  Morgan, 
67  Cal.  308;  Power. v.  May,  123  Cal.  147;  Mc- 
Gowan  v.  Ford,  107  Cal.  177;  Ward  v.  Fork- 
ner,  (Cal.  1897)  50  Pac.  Rep.  713.  See  Uhler 
v.  Boyd,  41  Cal.  60. 

Colorado.  —  Mulnix  v.  Mutual  Ben.  L.  Ins. 
Co.,  23  Colo.  81;  Beeney  v.  Irwin,  6  Colo. 
App.  66;  Northampton  First  Nat.  Bank  v. 
Arthur,  10  Colo.  App.  283;  Stuart  v.  Nance, 
(Colo.  1900)63  Pac.  Rep.  323,  affirming  12  Colo. 
App.  125;  Nance  v.  People,  25  Colo.  252; 
Nance  r.  Stuart,  7  Colo.  App.  510. 

Florida..  —  Ray  v.  Wilson,  29  Fla.  342. 

Georgia.  —  Johnson  v.  State,  I  Ga.  271; 
Rogers  v.  Mandeville,  20  Ga.  627;  Mitchell  v. 
Speer,  39  Ga.  56;  Lamb  v.  Toomer,  91  Ga.  621; 
Shannon  v.  Reynolds,  78  Ga.  760. 

Illinois. — People  v.  Johnson,  100  111.  537, 
39  Am.  Rep.  63;  People  v.  Reddick,  1S1  111. 
33+- 

Indiana.  —  Wood  v.  State,  (Ind.  1900)  55  N. 
E.  Rep.  959. 

Iowa.  —  Ireland  v.  Hunnel,  90  Iowa  98. 

Louisiana. —  Hommerich  v.  Hunter,  14  La. 
Ann.  225;  State  v.  Mount,  21  La.  Ann.  370. 

Maine.  —  Balcer  v.  Johnson,  41  Me.  15. 

Maryland. — Thomas  v.  Owens,  4  Md.  189; 
Robb  v.  Carter,  65  Md.  321. 

Michigan.  —  Lansing  Second  Nat.  Bank 
Lansing,  25  Mich.  207;  McArthur  v.  Duncan 
Tp  ,  34  Mich.  27;  Just  v.  Wise  Tp.,42  Mich. 
573;  Peterson  v.  Manistee,  36  Mich.  8;  Mead 
v.  Treasurer,  36  Mich.  416,  Mackenzie  v. 
Treasurer,  39  Mich.  554;  Bryant  v.  Moore,  50 
Mich.  225;  Martin  v.  Tripp,  51  Mich.  184; 
Phillips  v.  School  Dist.  No.  3,  79  Mich.  170. 

Mississippi. — Carroll  v.  Board  of  Police, 
28  Miss.  38;  Hendricks  v.  Johnson,  45  Miss. 
644;  Files  v.  McWilliams,  49  Miss.  57S;  War- 
ren County  v.  Klein,  51  Miss.  807;  Green  v. 
State,  53  Miss,  148;  Klein  :\  Smith  County,  54 
Miss.  254. 

Missouri. — State  v.  Justices,  48  Mo.  475; 
State  v.  Adams,  (Mo.  1901)  61  S.  W.  Rep.  894. 

Montana.  —  Greeley  v.  Cascade  County,  22 
Mont.  580;  State  v.  Hickman,  9  Mont.  374; 
Thomas  v.  Smith,  1  Mont.  21;  State  v.  Minar, 
13  Mont.  r. 

Nebraska. — State  v.  Gandy,  12  Neb.  232; 
Maher  v.  State,  32  Neb.  354. 

New  Jersey.  —  Harvey  v.  Philbrick,  49  N.  J. 
L.  374- 


New  York.  —  People  v.  Stout.  23  Barb.  (N. 
Y.)  348:  People  v.  Edmonds,  15  Barb.  (N.  Y  ) 
529;  Huff  v.  Knapp,  5  N.  Y.  65;  People  v. 
Comptroller,  77  N.  Y.  45. 

North  Carolina.  —  Wright  v.  Kinney,  123  N. 
Car.  618;  White  v.  Aver,  126  N.  Car.  570. 

Ohio.  —  Bates  v.  Fries,  2  Disney  (Ohio)  511; 
State  v.  Board  of  Education,  4  Ohio  Dec.  329, 
3  Ohio  N.  P.  236;  Case  v.  Wreslei,  4  Ohio  St. 
561. 

Oregon.  —  Howard  v.  Bamford,  3  Oregon 
565;  Bush  v.  Geisy,  16  Oregon  355;  Goldsmith 
v.  Baker  City,  31  Oregon  249. 

Pennsylvania.  —  Com.  v.  Johnson,  2  Binn. 
(Pa.)  275. 

Rhode  Island.  —  Portland  Stone  Ware  Co.  v. 
Taylor,  17  R.  I.  33. 

Tennessee.  —  Arrington  v.  Cotton,  I  Baxt. 
(Tenn.)  316;  Morley  v.  Power,  5  Lea  (Tenn.) 

696. 

Texas.  —  Elser  v.  Ft.  Worth,  (Tex  Civ.  App. 
1894)  27  S.  W.  Rep.  739. 

Washington .  —  Bacon  v.  Tacoma,  19  Wash. 
674;  Aberneihy  v.  Medical  Lake,  9  Wash.  112; 
Cloud  v.  Sumas,  9  Wash.  399. 

West  Virginia. — Thcmas  v.  Mason,  39  W. 
Va.  526. 

Conditional  Warrant. —  Where  a  warrant  is 
conditioned  upon  its  acceptance  in  full  of  all 
demands,  mandamus  will  not  be  granted  to 
compel  payment  where  the  petitioner  refuses 
to  comply  with  the  condition.  People  v.  Red- 
dick, 181  III.  334,  affirming  82  111.  App.  85. 

2.  Kemedy  at  Law  on  Warrants  Held  Adequate. 

—  Lexington  v.  Mulliken,  7  Gray  (Mass.)  280. 
See  generally  infra,  this  subdivision,  Necessity 
of  Reducing  Claims  to  Judgment. 

3.  Demand  Not  Properly  Audited  and  Allowed 

—  Indiana.  —  Trant  v.  State,  140  Ind.  414; 
State  v.  Snodgrass.  98  Ind.  546. 

Michigan.  —  School  Dist.  No.  9  v.  School 
Dist.  No.  5,  40  Mich.  551. 

Minnesota.  —  State  v.  Mcl  eod  County,  27 
Minn,  go;  State  v.  Cooley,  58  Minn.  514. 

Mississippi .  —  Polk  v.  Tunica  County,  52 
Miss.  422;  Portwood  v.  Montgomery  County. 
52  Miss.  523;  Jefferson  County  v.  Arrighi.  ?4 
Miss.  668;  Klein  v.  Smith  Countv,  5S  Miss. 
540;  Honea  v.  Monroe  County,  63  Miss.  171; 
Chatters  v.  Coahoma  County,  73  Miss.  351. 

New  York.  —  People  v.  Lawrence,  6  I!ill(N. 
Y.)  244,  People  v.  Brennan,  (Supm.  Ct.  Spec. 
T.)  18  Abb.  Pr.  (N.  Y.)  100;  People  v.  Flagg, 
16  Barb.  (N.  Y.)  503,  12  N.  Y.  Leg.  Obs.  42; 
People  v.  Flagg,  17  N.  Y.  584:  People  v.  Board 
of  Apportionment,  52  N.  Y.  224.  See  People 
v.  Board  of  Apportionment,  3  Hun  (N.  Y.)  11, 
5  Thomp.  &  C.  (N.  Y.)  382. 

Arorth  Carolina.  —  Bayne  v.  Jenkins,  66  N. 
Car.  356. 
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they  have  been  audited  and  allowed,1  and  a  warrant  drawn  upon  him  for  their 
payment.'2  Where  the  claim  has  been  rejected  by  the  auditor  the  remedy  is 
by  action  at  law  and  not  by  mandamus.3 

So  Long  as  Anything  Remains  to  Be  Done,  or  any  fact  to  be  ascertained,  to  fix  the 
relator's  right,  the  writ  will  not  be  granted.'*  If  the  officer  whose  duty  it  is 
to  make  payment  must  himself,  at  his  own  risk,  inquire  into  the  validity  and 
the  amount  of  the  claim,  he  cannot  be  compelled  by  mandamus  to  make  pay- 
ment, but  for  his  own  protection  he  may  require  an  adjudication  of  the  claim 
before  paying  it.5 

Where  the  Demand  Is  Not  a  Lawful  and  Proper  Charge,  mandamus  to  compel  its  pay- 
ment will  be  refused,0  even  though  it  has  been  audited  and  allowed  and  a 
warrant  for  the  payment  of  the  claim  has  been  issued.  The  warrant  is  not 
conclusive  in  the  mandamus  proceeding,  and  it  may  be  shown  in  defense  that 
the  warrant  is  founded  upon  a  demand  which  is  not  a  proper  and  legal  charge.7 
If  it  can  be  made  to  appear  that  the  warrant  was  obtained  by  means  of  fraud, 
accident,  or  mistake,  mandamus  to  compel  its  payment  will  be  refused.8 

Where  There  Is  a  Well-founded  Doubt  either  as  to  the  right  of  the  applicant  to 
receive  the  fund  or  the  duty  of  the  officer  to  pay  it  out,  mandamus  is  not  the 
proper  remedy,9  unless  the  doubt  arises  upon  a  mere  question  of  law  when 


Ohio.  —  Shepard  v.  Darke  County,  8  Ohio 
St.  354;  Fordyce  v.  Godman,  20  Ohio  St.  1; 
State  v.  Franklin  County,  21  Ohio  St.  648; 
State  v.  Hamilton  County,  26  Ohio  St.  369. 

Rhode  Island.  —  Foster  v.  Angell,  19  R.  I.  285. 

South  Carolina.  —  State  v.  Fuller,  18  S.  Car. 
252. 

1.  Payment  Prohibited  until  After  Audit  and 
Allowance.  —  Dubordieu  v.  Butler,  49  Cal.  512; 
Houston  County  v.  Culler,  58  Ga.  131. 

2.  Warrant  Necessary.  —  People  v.  Fogg,  ri 
Cal.  351;  Stoddard  v.  Benton,  6  Colo.  508; 
State  v.  Mount,  21  La.  Ann.  352;  State  v. 
Thorne,  9  Neb.  458;  Baiiey  v.  Lawrence 
County,  2  S.  Dak.  533.  See  Board  of  Health 
v.  Hirrisburg,  2  Pearson  (Pa.)  242. 

3.  Remedy  on  Rejected  Claim  Is  by  Action.  — 
Craniall  v  Amador  County,  20  Cal.  72. 

4.  Determination  ol  Preliminary  Facts.  —  Ports- 
mouth Tp.  v.  Bay  City,  57  Mich.  420;  Clayton 
v.  McWilliams,  49  Miss.  311. 

5.  State  v.  Snodgrass,  98  Ind.  546. 

6.  Invalid  Claims — Arkansas. — Chicot  County 
v.  Kruse,  47  Ark.  80;  Crudup  v.  Ramsey,  54 
Ark.  168. 

California.  —  Keller  v.  Hyde,  20  Cal.  593. 

Georgia.  —  MaKwell  v.  Cumming,  58  Ga.  384. 

Kansas.  —  Topeka  First  Nat.  Bank  v.  Hefle- 
bower,  58  Kan.  792. 

Kentucky. — Booker  v.  Stevenson,  8  Bush 
(Ky.)4o.  ' 

Maryland. — School  Com'rs  v.  Goldsborough , 
90  Md.  193. 

Michigan. — Talbot  v.  Bay  City,  71  Mich.  118. 

Missouri,  —  States.  School  Dist.  No.  1,  79 
Mo.  App.  103. 

Nebraska.  — State  v.  Babcock,  17  Neb.  188. 

New  Jersey.  —  Callahan  v.  Morris,  30  N.  J. 
L.  160. 

Ohio. — Thomas  v.  Auditor,  6  Ohio  St.  113: 
Stale  v.  Franklin  County,  21  Ohio  St.  648. 

Vermont.  — Cook  v.  Treasurer.  50  Vt.  231. 

Canada.  —  Ex  />.  Thomas,  10  N.  Bruns.  356. 

For  other  cases  presenting  the  same  principle, 
see  supra,  this  subdivision,  Audit  of  Claims. 

7.  Warrant  Not  Conclusive.  —  United  States.  — 
U.  S.  v.  Windom,  137  U.  S.  636. 
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California.  —  Keller  v.  Hyde,  Cal.  593; 
Connor  v.  Morris,  23  Cal.  447.  Sjc  McGowan 
v.  Ford,  107  Cal.  177. 

Colorado.  —  Stoddard  v.  Benton,  6  Colo.  508. 

Florida.  —  Ray  v.  Wilson,  29  Fla.  342. 

Georgia.  ■ —  Rogers  v.  Mandeville,  20  Ga.  627; 
Payne  v.  Perkerson,  56  Ga.  672;  Crawley  v. 
Mershon,  61  Ga.  284. 

Michigan.  —  Pack  v.  Presque  Isle  County, 
36  Mich.  377;  Van  Akin  v.  Dunn,  177  Mich.  421. 
See  Murphy  v.  Township  Board,  57  Mich. 
4I9-  ... 

Mississippi.  —  Files  v.  McWilliams,  49  Miss. 
578.  _ 

Missouri.  — St.  Louis  County  Ct.  v.  Ruland, 
5  Mo.  269;  State  v.  Justices,  51  Mo.  557. 

Nebraska. — State  v.  Scott,  15  Neb.  147. 

New  York.  —  People  v.  Green,  2  Thomp.  & 
C.  (N.  Y.)  62;  People  v.  Stout,  23  Barb.  (N.  Y.) 
349,  4  Abb.  Pr.  (N.  Y.)  22,  13  How.  Pr.  (N.  Y.) 
314.  Contra,  People  v.  Fitzgerald,  (Supm.  Ct. 
Spec.  T.)  54  How.  Pr.  (N.  Y.)  1. 

North  Carolina.  —  Garner  v.  Worth,  122  N. 
Car.  250. 

Ohio.  —  Case  v.  Wresler,  4  Ohio  St.  561. 
Rhode  Island. — Simmons  v.  Davis,  18  R. 
I.  46. 

South  Dakota.  —  Hardy  v.  Purington,  6  S. 
Dak.  382. 

West  Virginia.  —  Dempsey  v.  Board  of  Edu- 
cation, 40  W.  Va.  99. 

But  see  Ireland  v.  Hunnel.  90  Iowa  98. 

8.  Warrant  Obtained  by  Fraud,  Accident,  or  Mis- 
take. —  Rogers  v.  Mandeville,  20  Ga.  627; 
Shannon  v.  Reynolds,  78  Ga.  760;  Hendricks 
v.  Johnson,  45  Miss.  644;  State  v.  Treasurer, 
43  Mo.  228;  People  7'.  Wendell,  71  N.  Y.  171; 
Bacon  v.  Tacorna,  19  Wash.  674.  Compare 
Angle  v.  Runyon,  38  N.  T.  L.  403. 

9.  Right  or  Duty  Doubtful.  —  Georgia.  —  Hay- 
good  v.  Justices,  19  Ga.  97  . 

Illinois.  —  People  v.  Johnson,  100  111.  537,  39 
Am.  Rep.  63:  People  v.  Klnkke,  92  111.  134; 
People  v.  Dulaney,  96  111.  503. 

Kansas.  —  Kansas  Nat.  Bank  v.  Hovey,  48 
Kan.  20. 

Michigan.  —  Avery  v.  Township  Board,  73 
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the  facts  are  not  controverted.1  Where  it  is  a  doubtful  and  disputed  question 
who  is  entitled  to  receive  payment,  mandamus  will  not  be  granted.2 

Discretion  of  Officer.  —  Any  discretion  with  which  the  treasurer  or  disbursing 
officer  may  be  vested  will  be  respected  and  cannot  be  controlled  by  man- 
damus.3   But  an  abuse  of  discretion  will  not  be  permitted.4 

Discretion  of  Court.  —  The  court  in  the  exercise  of  its  discretion  may  deny  the 
writ  when  it  would  be  inequitable  or  unjust  to  grant  it.5 

laches  is  sufficient  ground  for  denying  the  writ.6 

bb.  Illustrations.  —  The  Writ  Has  Been  Granted  to  compel  payment  in  accordance 
with  an  appropriation,7  payment  of  warrants  in  the  order  of  registration,8  and 
the  lawful  distribution  of  a  fund  in  the  hands  of  a  ministerial  officer.9 

The  Writ  Will  Be  Refused  where  there  is  no  law  authorizing  the  respondent  to 
make  the  payment,10  where  the  time  limited  by  law  for  the  payment  of  claims 
has  expired,11  where  it  would  be  in  violation  of  a  statute  12  or  an  injunction  13  or 
of  a  lawful  direction  of  the  respondent's  superior  officer,14  and  where  the  money 
in  the  treasury  is  absolutely  needed  for  the  ordinary  expenses  of  government.15 


Mich.  622;  Brovvnell  v.  Gratiot  County,  49 
Mich.  414;  Bresler  v.  Butler,  60  Mich.  40. 

New  York.  —  People  v.  Fitch,  14  N.  Y.  App. 
Div.  630,  43  N.  Y.  Supp.  442. 

South  Dakota.  —  Bailey  v.  Lawrence  County, 
2  S.  Dak.  533. 

Texas.  —  Walker  v.  Barnard,  8  Tex.  Civ. 
App.  14.  approving  Johnson  v.  Campbell,  39 
Tex.  83. 

Vermont.  —  Cook  v.  Treasurer,  50  Vt.  231. 
Washington.  —  Chambers    v.    Territory,  3 
Wash.  Ter.  280. 

1.  Questions  of  Law  Involved.  —  Bardsley  v. 
Sternberg,  17  Wash.  243. 

2.  Conflicting  Claims  to  Payment.  —  Bayard  v. 
U.  S.,  127  U.  S.  246;  Stale  v.  Otoe  County,  10 
Neb.  384;  State  v.  Cook,  43  Neb.  318. 

3.  Discretion  Not  Controlled  by  Mandamus.  — 
Wytnan  v.  Halstead,  109  U.  S.  654;  Decatur  v. 
Paulding,  14  Pet.  (U.  S.)4g7;  U.  S.  v.  Coxe, 
18  How.  (U.  S.)  100;  Kane  v.  Paul  14  Pet.  (U 
S.)  33;  Louisiana  v.  Jumel,  107  U.  S.  743; 
Colley  v.  Webster,  59  Conn.  361;  Towle  v. 
State,  3  Fla.  202;  State  v.  Mount,  21  La.  Ann. 
369;  People  v.  New  York,  25  Wend.  (N.  Y.) 
680;  Walker  v.  Barnard,  8  Tex.  Civ.  App.  14; 
State  v.  Board  of  Lire  Stock  Com'rs,  4  Wyo. 
126. 

4.  Abuse  of  Discretion.  —  State  v.  Board  of 

Live  Stock  Com'rs,  4  Wyo.  126. 

5.  Discretion  of  Court.  —  Mason  v.  Treasurer, 
93  Mich.  232. 

6.  Laches.  —  U.  S.  v.  Oswego  Tp.,  28  Fed. 
Rep.  55;  Merrill  v.  County  Treasurer,  61  Mich. 
95;  Oceana  County  v.  Hart  Tp.,  48  Mich.  319; 
Walcott  v.  Jackson,  51  Mich.  249;  Clarke  v. 
Earle,  42  N.  J.  L.  94:  People  v.  Syracuse,  78  N. 
Y.  56,  reversing  (Supm.  Ct.  Spec.  T.)  52  How. 
Pr.  (N.  Y.)  346;  State  v.  Appleby,  25  S.  Car. 
100;  State  v.  Knight,  31  S.  Car.  81.  And  see 
generally  supra.  III.  5.  b.  (2)  Laches  and  Limi- 
tations. 

7.  Payment  of  Appropriation.  —  Divine  v. 
Harvie,  7  T.  B.  Mon.  (Ky.)  443,  18  Am.  Dec. 
194,  note;  ^indsey  v.  Auditor,  3  Bush  (Ky.) 
233;  Angle  v.  Runyon,  38  N.J.  L.  403;  Hayne 
v.  Hood,  1  S.  Car.  18.  See  Reeside  v.  Walker, 
1  r  How.  (U.  S.)  272. 

The  Comptroller  Cannot  Allege  Fraud  in  the 
procurement  of  an  act  of  appropriation  as  a 
defense.    Angle  v.  Runyon,  38  N.  J.  L.  403. 
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8.  Order  of  Paying  Warrants.  —  Northampton 
First  Nat.  Bank  v.  Arthur,  10  Colo.  App. 
283. 

9.  Distribution  of  Fund —  United  States.  —  U. 
S.  v.  Board  of  Auditors,  28  Fed.  Rep.  407; 
Helena  v.  U.  S.,  (C.  C.  A.)  104  Fed.  Rep.  113. 

Alabama.  —  State  v.  Stone,  69  Ala.  206; 
Sessions  v.  Boykin,  78  Ala.  328. 

California.  —  Fitzhugh  v.  Ashworth,  119 
Cal.  393. 

Lllinois.  —  Illinois  State  Hospital  v.  Higgins, 
15  111.  185;  Kankakee  County  v.  People,  24  III. 
App.  410. 

Indiana.  —  Ingerman  v.  State,  128  Ind.  227: 
State  v.  Wabash,  etc..  Canal,  4  Ind.  495; 
Ingerman  v.  State,  128  Ind.  225. 

New  York.  —  Murdock  v.  Aikin,  29  Barb. 
(N.  Y.)  59;  Ross  v.  Curtiss,  31  N.  Y.  606;  Peo- 
ple v.  Mead,  36  N.  Y.  224,  34  How.  Pr.  (N.  Y.) 
294. 

Ohio.  —  Case  v.  Wresler,  4  Ohio  St.  561. 

Pennsylvania.  —  Sisson  v.  Bailey,  I  Luz.  Leg. 
Reg.  (Pa.)  56. 

Rhode  Island.  —  Portland  Stone  Ware  Co.  v. 
Taylor,  17  R.  I.  33. 

10.  Payment  Not  Authorized  by  Law.  —  Home 
for  Inebriates  v.  Reis,  95  Cal.  142. 

11.  Expiration  of  Time  Limited  by  Law  for  Pay- 
ment. —  Com.  v.  Boutwell,  13  Wall.  (U.  S.)  526. 

12.  Remedy  by  Mandamus  Taken  Away  by  Stat- 
ute.—  State  v.  New  Orleans,  35  La.  Ann.  781. 
State  v.  Brown,  30  La.  Ann.  78;  State  v.  Shaw 
23  La.  Ann.  791;  State  v.  New  Orleans,  40  La. 
Ann.  299. 

13.  Payment  in  Violation  of  Injunction.  —  Wil- 
marth  v.  Ritschlag,  9  S.  Dak.  172;  State  v. 
Kispert,  21  Wis.  387. 

14.  Direction  Not  to  Pay.  —  Murphy  v.  Treas- 
urer, 56  Mich.  505;  State  v.  Cook,  43  Neb.  318. 
See  Walker  v.  Barnard,  8  Tex.  Civ.  App.  14. 

15.  Money  Needed  for  Ordinary  Expenses  of  Gov- 
ernment.—  Com.  v.  Lancaster  County,  6  Binn. 
(Pa.)  5;  State  v.  Macon  County  Ct.,  68  Mo.  29; 
State  v.  Hays,  49  Mo.  604;  State  v.  Kansas 
City,  58  Mo.  App.  124;  Lancaster  County  v. 
State,  13  Neb.  523;  Com.  v.  Philadelphia 
County,  1  Whart.  (Pa.)  3;  Williamsport  v. 
Com.,  90  Pa.  St.  498.  See  also  White  v.  De- 
catur, 119  Ala.  476.  See  Wyker  v.  Francis, 
120  Ala.  509.  For  other  similar  cases  see 
supra,  this  subdivision,  Issuance  of  Warrants. 
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A  treasurer  cannot  be  compelled  to  pay  a  warrant  which  has  not  yet  been 
issued,1  or  which  by  its  terms  is  not  payable  until  a  future  time.2  A  creditor 
will  not  be  permitted  to  obtain  a  preference  over  other  creditors  by  means  of 
a  mandamus.3 

cc.  Other  Remedies.  —  An  ordinary  action  at  law  against  the  municipality 
upon  a  warrant  does  not  constitute  such  a  specific  and  adequate  remedy  as  will 
avoid  a  mandamus  for  its  payment  against  the  treasurer.'*  So  an  action 
against  the  officer,  or  upon  his  official  bond,  for  breach  of -duty  in  failing  to 
make  payment,  is  not  such  an  adequate  remedy  as  to  oust  the  jurisdiction 
in  mandamus,5  though  this  rule  has  been  limited  by  some  decisions  to  cases 
where  there  is  a  right  to  be  paid  out  of  a  specific  fund.6  A  remedy  by  appeal 
from  the  rejection  of  a  claim  is  a  bar  to  a  mandamus  to  compel  its  payment.7 

(d)  Necessity  of  Reducing  Claims  to  Judgment  —  In  General.  —  In  accordance  with  the 
general  rule  that  mandamus  will  not  lie  where  there  is  another  adequate 
remedy,  the  writ  has  frequently  been  refused  where  sought  to  compel  the 
audit  and  payment  of  claims  against  a  municipal  corporation,  upon  the  ground 
that  there  was  an  adequate  remedy  by  ordinary  action  at  law.8  The  authori- 
ties, however,  are  far  from  uniform,  and  the  writ  has  frequently  issued  in  cases 
where  an  ordinary  action  might  have  been  maintained.9  The  issuing  of  a 
mandamus  in  cases  where  an  action  at  law  would  lie  rests  in  the  sound  discre- 
tion of  the  court.10 

Unliquidated,  Doubtful,  and  Disputed  Demands.  —  In  the  case  of  unliquidated  demands, 
or  demands  the  amount  of  which  cannot  be  ascertained  by  a  mere  computa- 
tion," and  in  cases  where  the  liability  is  doubtful  and  disputed,  mandamus  is 

Michigan.  —  Coffin  v.  Board  of  Education, 
114  Mich.  342. 

Missouri.  —  Mansfield  v.  Fuller,  50  Mo.  338; 
Township  Board  of  Education  v.  Boyd,  58  Mo. 
276. 

Nevada.  —  State  v.  James,  22  Nev.  263. 
New  Jeisey.  —  State  v.  Union  Tp.  Committee, 
37  N.  J.  L.  84;  Hugg  v.  Ivins,  59  N  J.  L.  139. 

New  York.  — People  v.  Green,  58  N.  Y.  295; 
People  v.  Fulton  County,  14  Barb.  (N.  Y.)  52; 
People  v.  Thompson, 25  Barb.  (N.  Y.)  73;  Peo- 
ple v.  Common  School  Inspectors,  (Supm.  Ct. 
Spec.  T.)  44  How.  Pr.  (N.  Y.)  322;  People  v. 
Kingston,  8  N.  Y.  Wkly.  Dig.  82;  Exp.  L>  nch , 

2  Hill  (N.  Y.)45;  People  v.  New  York,  25  Wend. 
(N.  Y.)  680;  People  v.  Green,  1  Hun  (N.  Y.)  1, 

3  Thomp.  &  C.  (N.  Y.)  90. 
Ohio.  —  State  v.  Lewis,  6  Ohio  Dec.  221; 

State  v.  Cappeller,  6  Ohio  Dec.  (Reprint)  863, 
8  Am.  L.  Rec.  487. 

Pennsylvania.  —  Kensington  Electric  Co.  v. 
Philadelphia,  187  Pa.  St.  446,  4^  W.  N.  C. 
(Pa.)  186;  Hester's  Case.  2  W.  &  S.  (Pa.)  416. 

Washington.  —  State  v.  Cheetham,  20 
Wash.  64. 

Wisconsin.  —  Fox  Lake  v.  Fox  Lake,  62  Wis. 
486. 

Canada.  —  Whilaker  v.  Mason,  18  Ont,  63. 

9.  Mandamus  Granted  Although  Action  Would 
Lie.  —  Ray  v.  Wilson,  29  Fla.  342;  State  v. 
Roderick,  23  Neb.  505;  State  v.  Board  of  Edu- 
cation, 27  Ohio  St.  103;  Goldsmiih  v.  Baker 
City,  31  Oregon  249;  State  v.  Wilson,  17  Wis. 
687.    And  see  cases  cited  infra,  this  section. 

10.  Discretion  of  Court.  —  People  v.  Coler,  34 
N.  Y.  App.  Di i/.  167.    See  People  v.  Mooney, 

4  N.  Y.  App.  Div.  557,  distinguished  in  People 
v.  Coler,  34  N.  Y.  App.  Div.  170. 

11.  Unliquidated  Demands — California. — State 
Bank  v.  Shaber,  55  Cal.  322. 

Georgia.  —  Haygood  v.  Justices,  19  Ga.  97. 
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1.  Payment  of  Warrant  Not  Issued.  —  State  v. 
Mount,  21  La.  Ann.  352. 

2.  Orders  Payable  at  Future  Time.  —  State  v. 
Sibin,  39  Neb.  570. 

3.  Preferences.  —  State  v.  Dubuclet,  26  La. 
Ann.  133;  State  v.  Burbank,  22  La.  Ann.  298. 
S:e  also  State  v.  State  Treasurer,  32  La.  Ann. 
177- 

4.  Ray  v.  Wilson,  29  Fla.  342.  See  generally 
infra,  this  subdivision,  Necessity  of  Reducing 
Claims  to  Judgment. 

5.  Action  Against  Officer  or  on  Bond  Not  an 
Adequate  Remedy.  —  Baker  v.  Johnson,  41  Me. 
15;  People  Green,  58  N.  Y.  295,  reversing  5 
Dalv  (\\  Y.)  254,  which  affirmed  46  How.  Pr. 
(M.  Y.)  169;  State  v.  Staley,  38  Ohio  St.  259; 
Com.  v.  Johnson,  2  Binn.  (Pa.)  275.  Contra, 
State  v.  McCrillus.  4  Kan.  250,  96  Am.  Dec. 
169:  State  v.  Bridgman,  8  Kan.  458;  Territory 
v.  Hewitt,  5  Okla.  167. 

In  Sessions  v.  Boykin,  78  Ala.  328,  it  was 
conceded  that  where  a  warrant,  though  drawn 
by  the  proper  officer,  is  payable  out  of  the 
general  funds  of  the  county,  a  mandamus  will 
not  lie  to  compel  its  payment,  but  the  party 
will  be  left  to  his  remedy  on  the  official  bond 
of  the  officer  or  by  an  action  on  the  case. 

6.  Payment  Out  of  Specific  Fund,  —  Sessions  v. 
Boykin,  78  Ala.  328. 

7.  Remedy  by  Appeal.  —  State  v.  Cape  Girar- 
deau  County  109  Mo.  248. 

8.  Writ  Denied  Because  of  Remedy  by  Action 
at  Law  —  California.  —  Crandali  v.  Amador 
County,  20  Cal.  72. 

Iowa.  — State  v.  Judge,  5  Iowa  380. 

Kansas.  —  '  late  v.  McCrillus,  4  Kan.  250,  96 
Am.  Dec.  169. 

Louisiana. — State  v.  New  Orleans,  30  La. 
Ann.  82;  Stale  v.  Brown,  30  La.  Ann.  79. 

Massachusetts.  —  Wheelock  v.  Auditor,  130 
Mass.  486. 
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not  an  appropriate  remedy  in  the  first  instance.  The  claim  must  first  be 
established  and  liquidated  by  a  judgment,  and  then  if  the  proper  authority 
refuses  to  provide  for  its  payment,  mandamus  lies  to  compel  it  to  do  so.1 

But  Where  the  Right  to  Payment  Is  Clear,  and  there  are  funds  on  hand  applicable 
to  such  payment,  the  court  may  and  will,  in  the  exercise  of  a  sound  discretion, 
compel  by  mandamus  the  audit  and  payment  of  the  claim,2  though  where  the 


Indiana.—  Shelby  Tp.  v.  Randies,  57  Ind. 
390;  State  v.  Snodgrass,  98  Ind.  546. 

Kentucky. — Judge  v.  Moore,  2  Bush  (Ky.) 
109;  Garrard  County  Ct.  v.  McKee,  11  Bush 

(Ky.)  239. 

Louisiana. — State  v.  Police  Jury,  29  La. 
An  1  146. 

Maryland. — Norris   v.  Baltimore,  44  Md. 

598. 

Michigan.  —  Michigan  Paving  Co.  v.  Detroit, 
34  Mich.  201. 

Mississippi. — Clayton  v.  McWilliams,  49 
Miss.  311;  State  Board  of  Education  v.  West 
Point,  50  Miss.  638;  Kelly  v,  Wimberly,  61 
Miss.  548. 

New  Jersey.  —  McDonald  v..  Newark,  58  N. 
J  L  12;  State  v.  Union  Tp.  Committee,  37  N. 
J.  L.  84. 

New  York.  —  Utica  Water- Works  Co.  v. 
Utir.d,  31  Hun  (N.  Y.)  426. 

Ohio.  —  State  v.  Hamilton  County,  26  Ohio 
St.  364;  Putnam  County  v.  Auditor,  1  Ohio 

Si.  322. 

South  Carolina.  —  State  v.  Knight,  31  S. 
Car.  8r. 

Canada.  —  Cape  Breton  County  v.  McKay, 
18  Can.  Sup.  Ct.  639. 

Where  an  act  authorized  supervisors  to  raise 
a  sum  to  pay  what  was  due  on  a  contract,  and 
authorized  the  comptroller  to  pay  the  amount 
when  the  same  should  be  judicially  de- 
termined, it  was  held  that  the  act  did  not  re- 
quire the  claimants  to  obtain  a  judicial 
determination  by  action,  before  proceeding 
by  mandamus,  but  that  on  their  application 
for  a  mandamus  against  the  comptroller,  the 
court  might  ordera  reference  to  determine  the 
amount.  People  v.  Haws,  (Supm.  Ct.  Spec. 
T.)  12  Abb  Pr.  (N.  Y.)  70,  approved  People  v. 
Haws,  34  Barb.  (N.  Y.)  69,  12  Abb.  Pr.  (M.  Y.) 
204,  21  How.  Pr.  (N.  Y.)  178.  Compare  People 
v.  Haws,  (Supm.  Ct.  Gen.  T.)  15  Abb.  Pr.  (N. 
Y.)  115,  37  Barb.  (N.  Y.)  440,  24  How.  Pr.  (N. 
Y.)  148. 

1.  judgment  Necessary  —  United  States.  — 
Reeside  v.  Walker,  11  How.  (U.  S.)  272;  U.  S. 
v.  Windom,  137  U.  S.  636,  affirming  19  D.  C.  54. 

Arkansas.  —  School  Dist.  No.  3  v.  Boden- 
hamer,  43  Ark.  140. 

Illinois.  —  McLean  County  v.  Bloomington, 
106  111.  209. 

Indiana.  —  State  v.  Snodgrass,  98  Ind.  546; 
Trant  v.  State,  140  Ind.  420.  But  see  Wood 
v.  State,  (Ind.  1900)  55  N.  E.  Rep.  959. 

Kentucky. — Judge  v.  Moore,  2  Bush  (Ky.) 
109. 

Louisiana.  —  State  v.  New  Orleans,  30  La. 
Ann.  82;  Badger  v.  New  Orleans,  49  La.  Ann. 
804. 

Massachusetts.  —  Wheelock  v.  Auditor,  130 
Mass.  488. 

Michigan.  —  Michigan  Paving  Co.  v.  Detroit, 
34  Mich.  201;  Ambler  v.  Auditor-Gen.,  38 
Mich.  750,  School  Dist.  No.  9  v.  School  Dist. 


No.  5.  40  Mich.  551;  Loomis  v.  Township  Board, 
53  Mich.  136;  Murphy  v.  Township  Board,  57 
Mich.  419. 

Minnesota. — State  v.  McLeod  County,  27 
Minn.  90. 

Mississippi.  —  State  Board  of  Education  v. 
West  Point,  50  Miss.  638. 

Missouri. — Slate  v.  Clay  County,  46  Mo. 
231;  Mansfield  v.  Fuller,  50  Mo.  338;  Ward  v. 
Cole  County  Ct.,  50  Mo.  401;  Township  Board 
of  Educati  on  v .  Boyd,  58  Mo.  276;  Cloud  v. 
Pierce  City,  86  Mo.  357;  State  v.  Hortsman, 
149  Mo.  290. 

New  Jersey.  — State  v.  Union  Tp.  Commit- 
tee, 37  N.  J.  L.  84.  1 

New  York.  —  People  v.  Booth,  49  Barb.  (NT. 
Y.)  31,  affirming  32  How.  Pr,  (N.  Y.)  17;  Peo- 
ple v.  Green,  66  Barb,  (N.  Y.)  630;  Boyce  v. 
Russell,  2  Cow.  (N.  Y.)  444. 

Pennsylvania.  —  Kensington  Electric  Co.  v. 
Philadelphia,  187  Pa.  St.  446;  Shell  v.  Dauphin 
County,  1  Pearson  (Pa.)  89;  Com.  v.  Phila- 
delphia, 5  Pa.  Dist.  222;  Com.  v.  Allegheny 
County,  16  S.  &  R.  (Pa.)  317;  Hester's  Case,  2 
W.  &  S.  (Pa.)  416;  Com.  v.  City  Controller,  7 
Phila.  (Pa.)  29;  Shaw  v.  Philadelphia  County, 
3  Pa.  L.  J.  Rep.  411,  5  Pa.  L.  J.  354;  Boyle  v. 
Lloyd,  9  Kulp  (Pa.)  389,  7  Noriham.  Co.  Rep. 
(Pa.)  40;  Com.  v.  Rosseter,  2  Binn.  (Pa.)  362. 
Ohio  —  Burnet  v.  Auditor,  12  Ohio  54. 
Rhode  Island.  —  Foster  v.  Angell,  19  R.  I.  285. 
South  Dakota.  —  Bailey  v.  Lawrence  County, 
2  S.  Dak.  533. 

Tennessee.  ■ —  Whitesides  v.  Stuart,  91  Tenn. 
710,  citing  Morlev  v.  Power,  5  Lea  (Tenn.)  691; 
White's  Creek  Turnpike  Co.  v.  Marshall,  2 
Baxt.  (Tenn.)  123.  See  Donaldson  z.  Walker, 
101  Tenn.  237. 

Washington.  —  State  v.  Cheetham,  20 
Wash.  64. 

2.  Writ  Granted  Where  Right  to  Payment  Is 
Clear —  Michigan.  —  Dayton  Tp.  v.  Rounds,  27 
Mich.  82;  McBride  v.  Grand  Rapids,  47  Mich. 
236;  Roscommon  Tp.  v.  Midland  County,  49 
Mich.  454;  Speed  v.  Detroit,  too  Mich.  92; 
Phillips  v.  School  Dist.  No.  3,  79  Mich.  170. 
Mississippi .  —  Swann  v.  Buck,  40  Miss.  2C8. 
Missouri.  —  State  v.  Brown,  72  Mo.  App.  651. 
Montana.  —  Territory  v.  Gilbert,  I  Mont.  371; 
Fisk  v.  Cuthbert,  2  Mont.  593. 

New  York.  —  People  v.  Coffey,  131  N.  Y. 
569,  62  Hun  (N.  Y.)  86;  People  v.  Coler,  34  N. 
Y.  App.  Div.  167;  People  v.  Cooper,  24  Hun 
(N.  Y.)  337. 

North  Carolina.  —  Uzzle  v.  Franklin  County, 

70  N.  Car.  564;  McLendon  v.  Anson  Countv, 

71  N.  Car.  38. 
Ohio.  —  State  v.  Board  of  Education,  27  Ohio 

St.  103;  State  v.  Treasurer,  17  Ohio  184. 

Tennessee.  —  Nelson  v.  Justices,  I  Coldw. 
(Tenn.)  207. 

Washington.  —  Cloud  v.  Sumas,  9  Wash.  399. 
See  Riley  v.  Garfield  Tp.,  ?4  Kan.  463.  See 
alsc  cases  cited  supra,  this  subdivision,  Audit  of 
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obligation  is  denied  or  repudiated  by  the  state  or  city  itself,  the  rule  is  other- 
wise and  the  party  must  be  left  to  his  ordinary  remedies.1 

Contract  Liabilities.  —  The  writ  has  frequently  been  granted  to  enforce  claims 
under  contracts  with  municipal  corporations  or  public  officers.2 

Audited  and  Allowed  Claims.  —  Where  a  legal  liability  of  a  municipal  corporation 
has  been  liquidated  and  allowed  by  the  tribunal  appointed  by  law  for  that 
purpose,  mandamus  will  lie  to  compel  the  audit  and  payment  of  the  amount 
allowed  notwithstanding  an  action  would  also  lie.3  The  audit  and  allowance 
of  a  claim  are  equivalent,  so  far  as  proceedings  by  mandamus  are  concerned, 
to  a  judgment  at  law.4 

Payment  of  an  Order  or  "Warrant  on  the  Treasurer  may  be  compelled  without  first 
reducing  to  judgment  the  claim  for  which  the  order  was  given.5 

Judgment  Not  Obtainable.  —  In  cases  where  the  obligation  is  such  that  no  judg- 
ment can  be  obtained  against  the  municipal  corporation,  mandamus  will  lie  to 
compel  the  audit  and  payment  of  the  claim.6  Thus  where  the  relator  is 
entitled  to  be  paid  only  out  of  a  certain  fund  and  not  out  of  the  municipal 
funds  generally,  mandamus  will  lie.7 

(e)  Necessity  of  Appropriation  or  Available  Funds.  —  It  is  a  General  Rule  that  man- 
damus will  not  lie  to  compel  auditing  and  fiscal  officers  to  audit  claims  and 
issue  and  pay  warrants  where  there  is  no  money  in  the  treasury  appropriated 
or  applicable  to  the  payment  of  such  claims.8    Indeed,  such  officers  are  very 


Claims  ;  Issuance  of  Warrants  ;  Payment  of 
Claims  and  Warrants. 

1.  Obligation  Denied  or  Repudiated.  —  Avery 
v.  Township  Board,  73  Mich.  622;  State  v. 
Cook,  43  Neb.  318;  People  v.  Mooney,  4  N.  Y. 
App.  Div.  557;  People  ?y.  Coler,  34  N.  Y.  App. 
Div.  167. 

2.  Claims  under  Contract  —  California.  —  Peo- 
ple v.  Brooks,  16  Cal.  n,  cited  in  Proll  v. 
Dunn,  So  Cal.  225;  Raisch  v.  Board  of  Educa- 
tion, 81  Cal.  542. 

Indiana.  —  Ex  p.  Loy,  59  Ind.  235;  Patton  v. 
State,  117  Ind.  585. 

Kentucky.  —  Haly  v.  Auditor,  4  Bush  (Ky). 
490. 

Missouri. — State  v.  Stephens,  136  Mo.  537. 

Montana.  —  Fisk  v.  Cuthbert,  2  Monl.  593; 
State  v.  Great  Falls,  19  Mont.  518;  State  v. 
Philipsburg,  23  Mont.  16,  following  State  v. 
Great  Falls,  19  Mont.  518. 

New  York.  —  People  z'.  Coffey,  131  N.  Y. 
569.62  Hun  (N.  Y.)  86;  Matter  of  Freel,  148 
N.  Y.  165;  People  v.  Coler,  34  N.  Y.  App.  Div. 
167;  People  v.  Schieren,  89  Hun  (N.  Y.)  220; 
People  v.  Cooper,  24  Hun  (N.  Y.)  337;  People 
v.  Coler,  56  N.  Y.  App.  Div.  98. 

North  Carolina.  —  Robinson  v.  Howard,  84 
N.  Car.  151. 

Ohio.  —  State  v.  Auditor,  43  Ohio  St.  311. 

Texas.  — Caviel  v.  Coleman,  72  Tex.  550. 

3.  Adjusted  Demands.  —  Marathon  Tp.  v.  Ore- 
gon Tp.,  8  Mich.  372;  Dayton  Tp.  v.  Rounds, 
27  Mich.  82;  Peterson  v.  Manistee,  36  Mich.  8; 
Hig^ins  Tp.  v.  Midland  County,  52  Mich.  16; 
McKillop  v.  Cheboygan  County,  116  Mich. 
614;  People  v.  Green,  2  Thomp!  &  C.  (N.  Y.) 
62;  State  v.  Wilson,  17  Wis.  687.  Compare 
Stat-  v.  New  Orleans,  30  La.  Ann.  82. 

4.  Audit  and  Allowance  Equivalent  to  Judgment. 
—  Klein  v.  Smith  County,  54  Miss.  254;  Kelly 
v.  Wimberly ,  61  Miss.  54.8 ,  distinguishing  State 
Board  of  Education  v.  West  Point,  50  Miss. 
638. 

5.  Payment  of  Order  on  Treasurer.  —  Mc Arthur 


v.  Duncan  Tp.,  34  Mich.  27;  Just  v.  Wise  Tp., 
42  Mich.  573;  Cloud  v.  Sumas,  9  Wash.  399; 
Thomas  v.  Mason,  39  W.  Va.  526.  See  also 
generally  sttpra,  this  subdivision,  Payment  of 
Claims  and  Warrants. 

6.  Where  Action  Will  Not  Lie. —  Derby  v. 
Local  Board  of  Health,  19  Ont.  51;  Marengo 
County  v.  Lyles,  ior  Ala.  423;  Riley  v.  Kansas 
City,  31  Mo.  App.  439;  Sanford  v.  Kansas  City, 
69  Mo.  466;  State  v.  Saline  County  Ct,,  48  Mo. 
390,  8  Am.  Rep.  108;  State  v.  Justices,  48  Mo. 
475;  Mansfield  v.  Fuller,  50  Mo.  338;  Huff  v. 
Knapp,  5  N.  Y.  65;  People  v.  Edmonds,  15 
Barb.  (N.  Y.)  529;  People  v.  Haws,  36  Barb. 
(N.  Y.)  59;  Callaghan  v  Salliway,  5  Tex.  Civ. 
App.  239. 

7.  Payment  Out  of  Particular  Fund.  —  Chicago 
Public  Library  v.  Arnold,  60  111.  App.  328; 
Wheelock  v.  Auditor,  130  Mass.  486,  dis- 
tinguishing Osborn  v.  Selectmen,  2  Allen 
(Mass.)  207;  State  v.  Justices,  48  Mo.  475; 
Mansfield  v.  Fuller,  50  Mo.  338;  Swift  v.  New 
York,  83  N.  Y.  528. 

8.  Appropriation  or  Available  Funds  Necessary 
—  England.  — Clerk  of  Peace  v.  Western  Dist. 
Municipal  Council,  1  U.  C.  Q.  B.  162.  But 
see  Fergus  v.  Cooley,  18  U.  C.  Q.  B.  341. 

United  Stales.  —  Reeside  v.  Walker,  11  How. 
(U.  S.)  272;  U.  S.  v.  Boutwell,  3  MacArthur 
(D.  C.)  172;  U.  S.  v.  Indian  Gra<'e  Drainage 
Dist.,  85  Fed.  Rep.  928,  57  U.  S.  App.  416; 
Antoni  v.  Greenhow   ro7  U.  S  769. 

Alabama.  —  Reynolds  v.  Taylor, 43  Ala.  420. 
Arkansas.  —  Ex  p.  Tully,  4  Ark.  220,  38  Am. 
Dec.  33;  Files  v.  State,  42  Ark.  233;  Board  of 
Improvement  v.  McManus,  54  Ark.  446. 

California.  —  Redding  v.  Bell,  4  Cal.  333; 
Cramer  v.  Sacramento,  18  Cal.  384;  Day  v. 
Callow,  39  Cal.  593;  People  v.  Cook,  39  Cal. 
658;  Babcock  v.  Goodrich,  47  Cal.  48S;  Proll 
v.  Dunn,  80  Cal.  220;  Humbert  v.  Dunn,  84 
Cal.  57;  Livingston  v.  Widber,  (Cal.  1896)47 
Pac.  Rep.  247.  Compare  Johnson  v.  Sacra- 
mento County,  65  Cal.  481. 
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commonly  prohibited  from  doing  so  under  such  circumstances.1  But  under 
the  statutes  involved  in  some  cases  it  is  held  to  be  no  concern  of  the  auditor 
whether  the  treasurer  has  funds  in  his  hands  or  not,  and  he  may  be  compelled 
to  audit  claims  and  issue  warrants  without  regard  to  that  question.8  Pay- 
ment out  of  a  special  assessment  which  has  been  adjudged  invalid  will  not  be 
compelled  by  mandamus.3 

Misapplication  of  Funds.  —  Where  money  has  been  appropriated  for  a  specific 
purpose,  it  is  not  in  all  cases  a  sufficient  answer  to  an  application  for  a  man- 
damus to  compel  its  payment  for  that  purpose  that  the  money  has  been  wrong- 
fully applied  to  other  purposes.  It  may  be  regarded  as  still  in  the  treasury.4 
Rut  ordinarily  an  officer  cannot  be  compelled  by  mandamus  to  pay  a  sum  of 
money  unless  the  money  is  actually  in  his  official  custody  legally  subject  to 
the  payment  of  the  demand,*  even  though  the  money  was  improperly  paid 
out.6 


Coloiado. —  People  v.  Auditor,  2  Colo.  97; 
Nance  v.  Stuart,  12  Colo.  App.  125,  7  Colo. 
App.  510;  Nance  v.  People,  25  Colo.  252,  Vin- 
cent 7.  Hinsdale  County,  12  Colo.  App.  40; 
Parks  v.  Hays,  11  Colo.  App.  415. 

Georgia.  —  Mitchell  v.  Speer,  39  Ga.  56. 

Illinois.  —  Amosz\  Burrus,  11  111.  App.  383; 
People  v.  Soucy,  26  III.  App.  505. 

Indiana.  —  Huff  v.  Kimball,  39  Ind.  411; 
State  v.  Porter,  89  Ind.  260;  Rice  v.  State,  95 
Ind.  33;  Carr  v.  State,  127  Ind.  204,  22  Am. 
St.  Rep.  624,  note;  Henderson  v.  State  Sol- 
diers, etc.,  Monument,  129  Ind.  92. 

Io7va.  —  Rice  v.  Walker,  44  Iowa 458;  Eyerly 
v.  Jasper  County,  81  Iowa  189. 

Kansas.  —  Shawnee  County  v.  State,  42  Kan. 
327;  State  v.  Humphrey,  47  Kan.  561. 

Louisiana. — State  v.  Calhoun,  27  La.  Ann. 
167;  State  v.  Johnson,  28  La.  Ann.  932;  State 
v.  Jumel,  30  La.  Ann.  861;  State  v.  Jumel, 
31  La.  Ann.  142;  State  v.  Strong,  32  La.  Ann. 
177;  State  v.  New  Orleans,  34  La.  Ann.  469; 
State  v.  New  Orleans,  35  La.  Ann.  221;  Slate 
v.  Frazee,  105  La.  250. 

Michigan.  —  Allen  v.  Frink,  32  Mich.  96; 
Murphy  v.  Treasurer,  56  Mich.  505;  Smith  v. 
Aplin,  80  Mich.  205. 

Minnesota.  —  See  State  v.  McCardy,  62  Minn. 

509-  ..... 

Mississippi.  —  Klein  v.  Smith  County,  54 
Miss.  254;  Foote  v.  Brown,  60  Miss.  155. 
Compare  Hendricks  v.  Johnson,  45  Miss.  644. 

Missouri.  —  State  v.  Brown,  141  Mo.  21; 
State  z.  Mason,  153  Mo.  23;  State  v.  Kansas 
City,  58  Mo.  App.  124;  State  v.  Douglas 
County,  148  Mo.  37;  State  v.  Allison,  155  Mo. 
325. 

Montana.  —  State  v.  Kenney,  9  Mont.  389; 
State  v.  Cook,  13  Mont.  465;  State  v.  Kenney, 
10  Mont.  485. 

Nebraska.  —  Lancaster  County  v.  State,  13 
Neb.  527;  State  v.  Babcock,  18  Neb.  221. 

New  York.  —  People  v.  New  York,  25  Wend. 
(N.  Y.)  680;  People  v.  Stout,  23  Barb.  (N.  Y.) 
348;  People  v.  Burrows,  27  Barb.  (N.  Y.)  89, 
16  How.  Pr.  (N.  Y.)  27;  People  v.  Haws,  37 
Barb.  (N.  Y.)  440;  People  v.  Green,  1  Hun 
(N.  Y.)  1;  People  v.  Connolly,  (Supm.  Ct.)  2 
Abb.  Pr.  N.  S.  (N.  Y.)  315;  People  v.  Tremain, 
(Supm.  Ct.  Gen.  T.)  17  How.  Pr.  (N.  Y.)  142, 
reversing  in  part  17  How.  Pr.  (N.  Y.)  10; 
People  v.  Comptroller,  77  N.  Y.  45. 

Oklahoma.  —  Huddleston  v.  Noble  County,  8 
Okla.  614. 


Pennsylvania.  —  Board  of  Health  v.  Hanis- 
burg,  2  Pearson  (Pa.)  242;  Com.  v.  Lancaster 
County,  6  Binn.  (Pa.)  5. 

South  Carolina.  —  Hayne  v.  Hood,  I  S.  Car. 
16;  State  v.  Smith,  8  S.  Car.  127;  State  v.  Star- 
ling, 13  S.  Car.  262;  State  v.  Hiers,  51  S.  Car. 
388;  State  v.  Daniel,  52  S.  Car.  201. 

Texas.—  Pickle  v.  McCall,  86  Tex.  212; 
Nocona  Bank  v.  March,  (Tex.  Civ.  App.  1899) 
51  S.  W.  Rep.  266. 

Washington.  —  State  v.  Mish,  13  Wash.  302. 
Wisconsin.  —  State  ».  Warner.  55  Wis.  271. 
Wyoming.  —  State  v.  Burdick,  3  Wyo.  588; 
Appel  v.  Slate,  (Wyo.  1900)  61  Pac.  Rep.  1015. 

Payment  Out  of  Funds  to  Be  Received.  —  Man- 
damus will  not  lie  to  compel  an  officer  to  pay 
a  sum  of  money  out  of  funds  to  be  thereafter 
received  by  him.  State  v.  Burbank,  22  La. 
Ann.  298. 

1.  See  the  codes  and  statutes  of  the  various 
states.  See  generally  the  titles  Municipal 
Corporations;  Public  Officers. 

2.  Files  v.  State,  42  Ark.  233:  People  v.  Sec- 
retary, 58  111.  90;  Lowell  v.  Bonney,  14  Colo. 
App.  230;  Johnson  v.  Cameron,  2  Okla.  266. 

3.  Payment  Out  of  Invalid  Assessment.  —  Geb- 
hart  v.  East  Saginaw,  40  Mich.  336. 

4.  Misapplication  of  Appropriation  No  Defense. 

—  Northampton  First  Nat.  Bank  v.  Arthur,  12 
Colo.  App.  90;  People?.  Johnson,  100  111.  537, 
39  Am.  Rep.  63;  State  v.  Clinton,  28  La.  Ann. 
72;  Stater.  Pilsbury,  30  La.  Ann.  710;  People 
v.  Stout,  23  Barb.  (N.  Y. )  348:  People  v. 
Tieanor,  15  N.  Y.  App.  Div.  508;  People  v. 
Comptroller,  77  N.  Y.  45.  See  Hohl  v.  West- 
ford,  33  Wis.  324.  See  also  People  v.  Brown, 
55  N.  Y.  180.    Compare  Priet  v.  Reis,  93  Cal.  S9. 

6.  Actual  Official  Custody  of  Money  Necessary. 

—  Redding  v.  Bell,  4  Cal.  333;  Day  v.  Callow, 
39  Cal.  593;  Bates  v.  Porter,  74  Cal.  244; 
People  v.  Reis,  76  Cal.  269;  Minneapolis,  etc., 
R.  Co.  s.  Becket,  75  Iowa  183;  Thomas  z.. 
Auditor,  6  Ohio  Si.  113;  State  v.  Hoeflinger, 
33  Wis.  594. 

6.  Money  Wrongfully  Paid  Out.  —  Bates  v. 
Porter,  74  Cal.  224;  Haumeister  v.  Poiter, 
(Cal.  1887)  16  Pac.  Rep.  187;  Duval  County  r. 
Jacksonville,  36  Fla.  196;  People  v.  Johnson, 
100  111.  537,  39  Am.  Rep.  63;  Rice  v.  Walker, 
44  Iowa  458;  State  ir  Dubuclet,  26  La.  Ann. 
133;  State  v.  Mish,  13  Wash.  304;  State  Sav. 
Bank  v.  Davis,  22  Wash.  406.  See  Eyerly  v. 
Jasper  County,  81  Iowa  189;  Board  of  Educa- 
tion v.  Bladen  County,  113  N.  Car.  379. 
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Funds  Delivered  to  Suooessor.  —  Where  the  respondent's  term  of  office  has 
expired  and  he  has  turned  over  the  funds  in  his  hands  to  his  successor,  the 
writ  will  be  denied.1 

Where  Warrants  Are  Payable  Out  of  a  Specific  Fund,  mandamus  will  not  lie  to  compel 
their  payment  out  of  a  different  fund.2  But  where  a  specific  fund  held  in 
trust  for  certain  purposes  has  been  diverted  from  such  purpose  and  mingled 
with  other  general  funds,  mandamus  will  lie  to  compel  payment  out  of  the 
general  fund  to  the  person  entitled.3 

Fund  Devoted  to  Other  Purposes.  —  Payment  out  of  a  fund  which  the  law  does 
not  allow  to  be  applied  to  the  use  sought  cannot  be  compelled  by  mandamus.'1 
The  writ  will  not  be  granted  to  compel  the  drawing  of  a  warrant  against  an 
appropriation  for  one  year  in  payment  of  a  claim  properly  chargeable  to  the 
appropriation  for  the  preceding  year.5  But  a  city  treasurer  has  been  com- 
pelled by  mandamus  to  pay  claims  although  the  city  council  had  appropriated 
the  money  in  his  hands  to  other  uses.0 

The  Giving  of  a  Certificate  or  Requisition  upon  an  officer  from  whom  the  funds  are 
to  be  procured  to  pay  an  obligation  incurred  according  to  law  may  be  com- 
pelled by  mandamus  although  such  officer  may  have  no  funds  applicable  to 
such  requisition.7  The  writ  has  been  granted  to  compel  the  auditor  to  audit 
and  settle  a  claim  recognized  by  law  and  to  issue  a  certificate  of  the  amount 
although  there  was  no  appropriation  out  of  which  the  claim  could  be  paid.8 

What  Constitutes  an  Appropriation.  —  There  is  considerable  conflict  in  the  decisions 
as  to  what  acts  of  the  legislative  department  are  in  legal  effect  appropriations, 
but  this  subject  is  beyond  the  scope  of  this  article.9 

(2)  Particular  Classes  of  Claims  —  (a)  Salaries  —  aa.  Proceeding  Against  Federal 
Executive  Officer.  —  The  writ  of  mandamus  to  compel  the  payment  of  salaries 
by  the  heads  of  executive  departments  of  the  United  States,  such  as  the  sec- 
retary of  the  treasury,  the  secretary  of  the  navy,  etc.,  has  been  denied  on 
the  ground  that  the  payment  of  such  claims  involved  the  exercise  of  judg- 
ment and  discretion  on  the  part  of  these  officers.10  Especially  is  this  rule  to 
be  applied  when  the  writ  is  sought  to  review  the  action  of  an  executive  officer 
in  adjusting  a  salary  not  fixed  by  law.  Accordingly  it  has  been  held  that 
when  the  salary  of  a  postmaster  has  been  adjusted  and  fixed  at  the  proper 
time  by  the  postmaster-general,  upon  a  sworn  statement  of  the  revenues  of 
the  office  furnished  by  such  postmaster,  a  mandamus  will  not  issue  to  ccmpel 
a  subsequent  postmaster-general  to  readjust  the  salary  so  fixed  by  his  prede- 
cessor, on  the  ground  that  the  adjustment  of  such  salary  is  not  merely  a 
ministerial  function.11 

66.  Against  State  or  County  Authorities  —  Salary  Not  Fixed  by  Law.  —  Nor,  where 
the  amount  of  salary  is  not  fixed,  will  mandamus  lie  to  control  state  or  county 


1.  Funds  Delivered  to  Respondent's  Successor. 

—  State  :•.  Lynch,  8  Ohio  St.  347. 

2.  Warrants  Payable  Out  of  Specific  Fund.  — 
Dubordieu  v.  Butler,  49  Cal.  512;  Stale  v. 
Macon  County  Ct.,  68  Mo.  29. 

3.  Confusion  of  Specific  Funds.  —  Pike  County 
v.  People  11  111.  202. 

4.  Fund  Not  Applicable  to  Claim.  —  Priet  v. 
Reis,  93  Cal.  85:  People  v.  Cairo,  50  111.  154: 
Cromartie  s.  Bladen,  87  N.  Car.  134;  Evans  t; 
Cumberland  County,  89  N.  Car.  154;  Barks- 
dale  v.  Sampson  County,  93  N.  Car.  472; 
Howard  v.  Huron,  6  S.  Dak.  180;  State  v. 
Slavan,  11  Wis.  153. 

5.  Garcia  v.  Territory,  (N.  Mex.  1900)  61 
Pac.  Rep.  207. 

6.  Appropriation  by  City  Council  to  Other  Uses. 

—  Williamspnrr  v.  Com.,  90  Pa.  St.  498. 


7.  Giving  Certificate  or  Requisition.  —  People 
v.  Board  of  Police,  75  N.  Y.  38,  reversing  12 
Hun  (N.  Y.)  653.  Contra,  People  v.  Tremain, 
CSiipm.  Ct.  Gen.  T.)  17  How.  Pr.  (N.  Y.)  142. 

8.  Auditing  and  Certifying  Amount.  —  Files  v. 
State,  42  Ark.  233;  People  v.  Buffalo  State 
Asylum,  (Supm.  Ct.  Gen.  T.)  8  N.  Y.  Supp. 
395- 

9.  See  Appropriate  —  Appropriation,  vol.  2, 
p.  514.  See  also  cases  cited  supra,  this  section, 
to  the  effect  that  an  appropriation  is  necessary. 

10.  Compelling  Payment  of  Salary  by  Federal 
Executive  Officer.  —  Brashear  v.  Mason,  6  How. 
(U.  S.)  92.  See  also  U.  S.  v.  Guthrie,  17  How. 
(U.  S.)  284.  See  generally  on  ihis  question  the 
title  Constitutional  Law,  vol.  6,  p.  1013. 

11.  U.  S.  v.  Key,  3  MacArthur  (D.  C.)  328. 
See  also  U.  S.  v.  Boutwell,  7  D.  C.  64. 
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officials  as  to  the  amount  which  shall  be  audited  and  allowed.1 

Salary  Fixed  by  law.  —  But  mandamus  is  a  proper  remedy  for  the  recovery  of 
the  salary  of  a  public  officer  fixed  by  law,  but  which  is  wrongfully  withheld 
by  a  state  or  county  treasurer.2  In  the  same  way,  where  provision  is  made  by 
law  fixing  the  salary  of  a  public  officer,  the  drawing  of  a  warrant  therefor 
by  the  comptroller,  auditor,  or  other  state  or  county  official  charged  with  the 
duty,  is  a  ministerial  act  which  may  be  enforced  by  mandamus.3 

Salary  of  Public  School  Teacher.  —  Under  this  rule,  mandamus  has  been  held  to 
be  a  proper  remed}'  on  behalf  of  a  public  school  teacher  who  has  rendered 
services  in  accordance  with  law,  and  who  is  entitled  to  payment  of  a  fixed 
sum  out  of  the  school  fund,  to  compel  the  necessary  officers  to  pay  or  to  draw 
or  countersign  a  warrant  for  payment.4 

cc.  Against  Municipal  Authorities.  —  In  several  decisions  the  rule  has  been  laid 
down  that  mandamus  lies  against  the  proper  authorities  of  a  municipal  cor- 
poration to  enforce  the  payment  of  an  officer's  salary  5  or  the  issuance  of  a 
warrant  therefor,®  where  the  amount  of  the  salary  is  fixed.  On  the  other 
hand,  it  has  been  held  that  salaries  of  officers  of  a  municipal  corporation  arc 
mere  debts  against  the  corporation,  and  as  such  are  recoverable,  not  by  the 


1.  Orr  v.  Davis,  9  Tex.  Civ.  App.  628. 
Pending  Proceeding  in  Court  to  Fix  Salary.  — 

Where  an  olficer,  being  dissatisfied  with  the 
amount  of  his  salary  allowed  by  the  county  com- 
missioners, makes  a  petition  tocourt,  in  accord- 
ance with  statute,  for  additional  compensation, 
mandamus  will  not  lie  to  recover  the  salary 
until  the  amount  to  be  allowed  is  adjudicated 
upon  by  the  court.  Adams  v.  Hampden,  16 
Gray  (Mass.)  41. 

2.  Compelling  Payment  of  Salary  by  State  or 
County  Treasurer.  —  Thomas  v.  Ownes,  4  Md. 
189;  Ward  v.  Forkner,  (Cal.  1897)  50  Pac. 
Rep.  713;  People  v.  Edmonds,  19  Barb.  (N.  Y.) 

Com.  v.  Mann,  5  W.  &  S.  (Pa.)  403;  State 
v.  Hastings,  15  Wis.  83.    See  also  People 
Dayton,  (Supm.  Ct.)  50  How.  Pr.  (N.  Y.)  143. 

3.  Compelling  Drawing  of  Warrant  by  State  or 
County  Official  —  Alabama.  —  Reynolds  v.  Tay- 
lor, 43  Ala.  4.20. 

Arkansas.  —  Byrd  v.  Conway,  5  Ark.  436; 
Black  v.  Auditor.  26  Ark.  237. 

California.  — ■  Fowler  v.  Peirce,  2  Cal.  165; 
Smith  v.  Dunn,  64  Cal.  164;  Ward  v.  Marshall, 
96  Cal.  155,  31  Am.  St.  Rep.  198. 

Florida.  — Slate  V.  Gamble,  13  Fla.  19. 

/da/10.  —  Gilbert  v.  Moody,  2  Idaho  747. 

Iowa.  —  Bryan  7/.  Cattell,  15  Iowa  538. 

Kentucky.  —  Page  v.  Hardin,  8  B.  Mon.  (Ky.) 
651;  Auditor  v.  Adams,  13  B.  Mon.  (Ky.) 
150. 

Louisiana, — State  v.  Jumel,  30  La.  Ann. 
861;  State  v.  Clinton,  28  La.  Ann.  47. 

Mississippi.  — Swann  v.  Buck,  40  Miss.  268. 

Montana.  —  State  v.  Hickman,  9  Mont.  370. 

North  Carolina.  —  White  v.  Ayer,  126  N. 
Car.  570. 

Ohio. — State  Franklin  County,  20  Ohio 
St.  421. 

Oregon.  —  Shaltuck  v.  Kincaid,  31  Oregon 
379- 

South  Carolina.  —  State  v.  Starling,  13  S. 
Car.  262. 

Tennessee.  —  Burch  v.  Baxter,  12  Heisk. 
(Tenn.)  6or. 

Texas.  —  Pickle  -J.  McCall,  86  Tex.  218. 

Utah.  —  Williams  v.  Clayton,  6  Utah  86; 
Bache  v.  Richards,  15  Utah  477. 


Virginia.  —  Blair  v.  Marye,  80  Va.  485; 
Neal  v.  Allen,  76  Va.  437. 

See  also  Lowell  v.  Bonney,  14  Colo.  App. 
230;  Sherman  v.  Sanilac  County,  84  Mich.  108; 
People  v.  Knox,  45  N.  Y.  App.  Div.  537; 
State  v.  Snohomish  County,  18  Wash.  160. 

Limited  to  Salary  Fixed  by  Law.  —  Mandamus 
will  not  lie  to  compel  the  issuance  of  a  warrant 
for  a  greater  salary  than  that  fixed  by  law. 
Smith  v.  Kenfield,  57  Cal.  138. 

4.  Compelling  Payment  of  Teacher's  Salary.  — 
Apgar  v.  School  Dist.  No.  4,  34  N.  J.  L.  308; 
People  v.  Coffey,  62  Hun  (N.  Y.)  86,  affirmed 
131  N.  Y.  569;  Morley  v.  Power,  5  Lea  (Tenn.) 
691;  Arrington  v.  Cotton,  1  Baxt.  (Tenn.)  316. 
See  also  Marion  v.  Board  of  Education,  97  Cal. 
606;  Shirley  v.  Cottonwood  School  Dist.,  (Cal. 
1892)  31  Pac.  Rep.  365;  Robinson  v.  Howard, 
84  N.  Car.  151.  Compare  Coffin  v.  Board  of 
Education,  114  Mich.  342;  People  v.  Common 
School  Inspectors,  (Supm.  Ct.  Spec.  T.)  44 
How.  Pr.  (N.  Y.)  322;  People  v.  Board  of 
Education,  60  Hun  (N.  Y.)  486,  affirmed  148  N. 
Y.  766. 

5.  Compelling  Payment  of  Salary  by  Municipal 
Authorities.  —  McBride  v.  Grand  Rapids,  47 
Mich.  236;  Speed  v.  Detroit,  100  Mich.  92; 
State  v.  Mason,  153  Mo.  23;  Flick  v.  Harpham, 
3  Pa.  Dist.  568;  State  v.  Nashville,  15  Lea 
(Tenn.)  697,  54  Am.  Rep.  427.  See  also  State 
v.  Brown,  141  Mo.  21. 

Effect  of  Laches.  —  In  Walcott  v.  Jackson,  51 
Mich.  249,  it  was  held  that  mandamus  would 
not  lie  against  a  city  to  compel  the  payment 
of  a  salary  when  the  claimant  first  elected  to 
sue  the  city  in  assumpsit,  but  left  the  action 
undetermined,  and  after  ten  years  from  the 
date  of  his  claim  had  elapsed,  sought  his 
remedy  bv  mandamus. 

Salary  Not  Fixed  by  Law.  —  The  writ  does  not 
lie  when  the  salary  has  not  been  provided  for 
and  fixed  by  law.  Richmond  v.  Epps,  98  Ya. 
233. 

6.  Ross  v.  Wimberly,  60  Miss.  345;  Sanford 
Kansas  City,  69  Mo.  466;  Riley  v.  Kansas 

City,  31  Mo.  App.  439;  State  v.  Cleveland,  10 
Ohio  Dec.  (Reprint)  571,  22  Cine.  L.  Bui.  113; 
Kendall  v.  Raybauld,  13  Utah  226. 
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extraordinary  process  of  a  mandamus,  but  in  an  ordinary  action  like  any 
other  debt.1 

a'J.  Against  Authorities  Responsible  Only  to  the  Crown.  —  In  England  it  has  been 
held  that  a  mandamus  will  not  lie  against  the  secretary  of  state  for  war  to 
compel  him  to  carry  out  the  terms  of  a  royal  warrant  regulating  the  pay  and 
retiring  allowances  of  the  officers  of  the  army,  inasmuch  as  no  legal  duty 
towards  such  officers  is  imposed  upon  him  either  by  statute  or  by  common 
law,  but  he  is  responsible  only  to  the  crown.2 

ce.  Determination  of  Question  of  Title  to  Office.  —  In  a  mandamus  proceeding 
to  compel  the  issuance  of  a  warrant  for  the  payment  of  a  salary  it  has  been 
held  that  the  court  may  determine  whether  the  appointment  of  the  officer  is 
void  by  reason  of  want  of  authority  in  the  appointing  power,  where  there  if 
no  other  incumbent  of  the  office  exercising  its  functions  by  color  of  right.3 
On  the  other  hand,  it  has  been  held  that  the  question  of  the  officer's  eligibility 
cannot  be  tried  on  a  mandamus  to  compel  the  drawing  of  a  warrant  for  the 
officer's  salary.* 

Whether  Removal  from  Office  Reviewable.  —  It  has  been  held  by  the  Supreme 
Court  of  the  United  States  that,  unless  there  is  some  specific  provision  to  the 
contrary,  the  action  of  the  secretary  of  the  interior  in  removing  from  office  a 
clerk  in  his  department,  on  account  of  inefficiency,  is  beyond  review  in  the 
courts  by  mandamus  to  compel  the  payment  of  salary  as  though  he  had  not 
been  removed.5  And  in  Michigan  it  has  been  held  that  mandamus  will  not 
lie  to  compel  the  payment  of  a  teacher's  salary  by  a  city  board  of  education 
where  the  rightfulness  of  her  discharge  was  in  dispute,  on  the  ground  that 
there  was  an  adequate  remedy  at  law.0 

Where  Office  Is  Occupied  by  Another.  —  The  rule  has  been  laid  down  in  several  cases 
that  the  right  to  an  office  cannot  be  determined  upon  an  application  for  a  man- 
damus for  the  issuance  of  a  warrant  for  a  salary  while  the  office  is  held  by 
another  under  color  of  right,7  especially  if  there  be  a  serious  question  as  to  the 
title  to  the  office,  as  where  it  depends  upon  the  construction  of  a  statute 
framed  in  such  ambiguous  language  as  to  render  its  interpretation  difficult.8 


1.  Rule  that  Mandamus  Will  Not  Lie  to  Recover 
Salary  of  Municipal  Officer.  —  State  v.  Hannon, 
38  Kan.  59-3;  State  v.  Lincoln,  4  Neb.  260;  Re 
Whitaker,  iS  Ont.  63.  See  also  State  v. 
Brown.  30  La.  Ann.  78. 

In  New  York,  in  the  following  cases,  the 
rule  of  the  text  was  applied:  Ex  p.  Lynch,  2 
Hill  (M.  Y.)  45:  People  v.  Thompson,  25  Barb. 
(N.  Y.)  73;  People  v.  Board  of  Education,  60 
Hun  (N.  Y.)  430,  affirmed  148  N.  Y.  766;  Peo- 
ple v.  Green,  58  N.  Y.  295;  People  v.  Roose- 
velt, 24  N.  Y.  App.  Div.  17;  People  v.  York, 
(Supm.  Ci.  Spec.  T  )  31  Misc.  (N.  Y.)  549.  See 
also  People  v.  New  York,  25  Wend.  (N.  Y.) 
63o.  BjI  sae  People  v.  Smith,  77  N.  Y.  347; 
People  v,  French,  91  N.  Y.  265;  People  v. 
Board  of  Police,  114  N.  Y.  245;  People  v. 
DaltTi,  (Supm.  Ct.  Spec.  T.)  27  Misc.  (N.  Y.) 
667,  in  which  the  writ  was  held  to  be  a  proper 
remedy  for  the  recovery  of  the  salary  of  a 
minicipal  officer. 

2.  Reg.  v.  Secretary,  60  L.  J.  O.  B.  457, 
(1891)  2  Q.  B.  326.  64  L.  T.  N.  S.  764,  40 
W.  R.  5,  56  J.  P.  105.  See  also  Ex  p.  Napier, 
18  Q.  B.  692,  83  E.  C.  L.  692.  21  L.  J.  Q.  B. 
332,  17  Jur.  X.  S.  380. 

3.  Void  Appointment  as  Defense.  —  State  v. 
Gamble,  13  Fla,  19;  Ward  v.  Cook,  78  111.  App. 
in.  See  also  McDennont  v.  Dinnie,  6  N.  Dak. 
278. 

4.  Ineligibility  to  Office  No  Defense.  —  Turner 


v.  Melony,  13  Cal.  621.  See  also  State  v. 
Gamble,  13  Fla.  19. 

5.  Removal  from  Office  Held  Not  Reviewable.  — 

Keim  v.  U.  S.,  177  U.  S.  290.  See  also  U.  S.  v. 
Guthrie,  17  How.  (U.  S.)  284. 

6.  Coffin  v.  Board  of  Education,  114  Mich. 
342.  Compare  Morley  v.  Power,  5  Lea  (Tenn.) 
691. 

In  McQueen  v.  Detroit,  116  Mich,  qo,  it  was 
held  that  mandamus  would  not  lie  against  the 
common  council  of  a  city  to  compel  payment 
for  services  not  rendered,  on  the  ground  that 
the  officer's  removal  was  not  in  accordance 
with  the  strict  rules  of  law,  where  the  agreed 
facts  showed  that  the  officer  was  unfit  to  hold 
the  position  and  that  his  removal  was  justified. 

7.  Where  Office  Is  Held  by  Another.  —  State  7>. 
Moseley,  34  Mo.  375;  Winston  v.  Moseley,  35 
Mo.  146;  State  v.  Thompson,  36  Mo.  70;  State 
v.  Draper,  48  Mo.  213;  State  v.  John,  81  Mo. 
13;  State  v.  Police  Com'rs,  14  Mo.  App.  303. 

8.  People  v.  Lane,  55  N.  Y.  217;  People  v. 
Schiellei.i,  95  N.  Y.  134;  Nichols  v.  MacLean. 
101  N.  Y.  536,  54  Am.  Rep.  730. 

Where  Payment  Has  Been  Made  to  Person  in 
Possession.  —  Mandamus  will  not  lie  to  compel 
a  city  comptroller  to  pay  a  salary  to  a  person 
claiming  it  as  an  officer,  when  payment  has 
already  been  made  to  one  actually  in  the  office 
discharging  the  duties  with  color  of  title,  with 
his  right  thereto  not  determined  against  him 
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(b)  Judgments — aa.  In  General. — It  Is  a  General  Rule  that  mandamus  is  the 
appropriate  remedy  to  enforce  payment  of  a  judgment  against  a  municipal 
corporation  where  the  ordinary  remedy  by  execution  is  not  available  or  proves 
unavailing.1  In  this  class  of  cases  mandamus  is  regarded  as  being  in  the 
nature  of  an  execution.*  If  there  are  funds  on  hand  applicable  to  the  pay- 
ment of  the  judgment,  the  writ  will  issue  to  compel  the  officers  whose  duty 
it  is  to  act  to  apply  such  funds  to  the  payment  of  the  judgment.3  If  there 
are  no  available  funds  on  hand,  a  mandamus  will  not  be  granted  to  compel 
the  payment  of  the  judgment  or  the  drawing  of  a  warrant,4  but  the  writ  will 

by  a  competent  tribunal.  Matter  of  Grady, 
15  N.  Y.  App.  Div.  504.  See  further  the  title 
De  Facto  Officers,  vol.  8,  p.  813. 

1.  Writ  Lies  to  Enforce  Judgment  Against 
Municipal  Corporation  — United  Slates.  —  Rogers 
v.  Keokuk,  18  U.  S.  (L.  ed.)  74;  Cass  County 
v.  Johnston  95  U.  S.  360;  Cass  County  v.  Jor- 
dan, 95  U.  S.  373;  U.  S.  v.  New  Orleans,  98 
U.  S.  331;  U.  S.  v.  Fl.  Scott,  99  U.  S.  152;  U. 
S.  v.  Macon  County  Ct.,  99  U.  S.  582;  Stewart 
v.  Jefferson  Police  Jury,  116  U.  S.  135;  Louisi- 
ana v.  U.  S.,  103  U.  S.  289;  East  St.  Louis  v. 
Zebley,  iro  U.  S.  321;  Labette  County  v. 
Moulton,  112  U.  S  217;  New  Orleans  v.  U.  S., 
49  Fed.  Rep.  40,  2  U.  S.  App.  125;  Van  Hotfman 
v.  Quincy,  4  Wall.  (U.  S.)  535;  Rock  Island 
County  v.  U.  S.,  4  Wall.  (U.  S.)  435;  Galena  v. 
Amy,  5  Wall.  (U.  S.)  705;  Riggs  v.  Johnson 
County,  6  Wall.  (U.  S.)  166;  Weber  v.  Lee 
County,  6  Wall.  (U.  S.)  210;  Walkley  v.  Musca- 
tine, 6  Wall.  (U.  S.)  481;  U.  S.  v.  Keokuk,  6 
Wall.  (U.  S.)  514,  Morgan  v.  Town  Clerk,  7 
Wall.  (U.  S.)  610;  Bdtz  v.  Muscatine,  8  Wall. 
(U.  S.)  575;  Reesz\  Watertown,  19  Wall.  (U.  S.) 
107;  Heine  v.  Levee  Com'rs,  19  Wall.  (U.  S.)  655; 
Knox  County  v.  Aspinwall,  24  How.  (U.  S.) 
376;  Evans  v.  Pittsburg,  19  Leg.  Int.  (Pa.)  4, 
2  Pittsb.  (Pa.)405,  8  Fed.  Cas.  Nos.  4,567,  4,568; 
Jerome  v.  Rio  Grande  County,  18  Fed.  Rep. 
873;  Wonderly  v.  Lafayette  County,  74  Fed. 
Rep.  705;  Hitchcock  v.  Galveston,  48  Fed. 
Rep.  640;  Little  Rock  v.  U.  S.,  (C.  C.  A.)  103 
Fed.  Rep.  418;  Deuel  County  v.  Buchanan 
County  First  Nat.  Bank,  58  U.  S.  App.  579. 

Alabama.  —  White  v.  Decatur,  rig  Ala.  476. 

California.  —  People  v.  San  Francisco,  21 
Cal.  668;  Alden  v.  Alameda  County,  43  Cal. 
270;  Johnson  v.  Sacramento  County,  65  Cal. 
481. 

Colorado.  —  Stoddard  v.  Benton,  6  Colo.  508. 

Georgia.  —  Dearing  v.  Shepherd,  78  Ga.  28. 

Illinois. — Olney  v.  Harvey,  50  111.  453,  99 
Am.  Dec.  530;  Lyons  v.  Cooledge,  89  111.  529. 

Minnesota.  —  Lee  v.  Thief  River  Falls, 
(Minn.  1900)  84  N.  W.  Rep.  654. 

New  York.  —  People  v.  Fulton  County,  70 
Hun  (N.  Y.)  560. 

North  Carolina.  —  Lutterloh  v.  Cumberland 
County,  65  N  Car.  403;  Webb  v.  Beaufort,  70 
N.  Car.  308;  McLendon  v.  Anson  County,  71 
N.  Car.  38;  Hawley  v.  Fayetteville,  82  N.  Car. 
22;  Fry  v.  Montgomery  County,  82  N.  Car.  304; 
Hughes  v.  Craven  County,  107  N.  Car.  598. 

North  Dakota.  —  Coler  v.  Coppin,  (N.  Dak. 
1901)  85  N.  W.  Rep.  988. 

Ohio.  —  Wayne  Tp.  v.  Green  Tp.,  Wright 
(Ohio)  292. 

Pennsylvania.  —  Boyer's  Petition,  15  Pa.  Co. 
Ct.  53r. 

West  Virginia.  —  Fisher  v.  Charleston,  17 
W.  Va.  595;  Wells  v.  Mason,  23  W.  Va.  456. 


Judgment  Against  Extinct  Corporation.  —  See 

Barkley  v.  Levee  Com'rs,  93  U.  S.  258. 

2.  Mandamus  Is  in  the  Nature  of  an  Execution 
—  United  States.  —  Dempsey  v.  Oswego  Tp.,  4 
U.  S.  App.  416;  Memphis  v.  Brown,  97  U.  S. 
300;  Harshman  v.  Knox  County,  122  U.  S. 
318;  Chanute  City  v.  Trader,  132  U.  S.  211; 
Weber  v.  Lee  County,  6  Wall.  (U.  S.)  210; 
Riggs  v.  Johnson  County,  6  Wall.  (U.  S  ) 
166;  U.  S.  v.  Oswego  Tp.,  28  Fed.  Rep.  55; 
Wonderly  v.  Lafayette  County,  74  Fed.  Rep. 
705;  Lafayette  County  v.  Wonderly,  (C.  C.  A.) 
92  Fed.  Rep.  313. 

Alabama.  — White  v.  Decatur,  119  Ala.  476. 
Kansas.  —  Stevens  v.  Miller,  3  Kan.  App. 
192. 

Missouri.  —  State  v.  Slavens,  75  Mo.  508. 
Tennessee. —  Memphis  v.  Brown,  97  15.  S. 
300. 

See  State  v.  Kispert,  21  Wis  387, 

3.  Payment  Out  of  Available  Funds —  United 
States.  —  U.  S.  v.  Clark  County,  95  U.  S. 
769;  U.  S.  v.  Macon  County,  99  U.  S.  582; 
U.  S.  v.  King,  74  Fed.  Rep.  493;  Helena  v.  U. 
S.,  (C.  C.  A.)  104  Fed.  Rep.  113;  Evans  v. 
Pittsburgh,  2  Pittsb.  (Pa.)  405,  8  Fed.  Cas. 
No.  4,568;  U.  S.  v.  Buchanan  County,  5  Dill. 
(U.  S.)  285,  24  Fed.  Cas.  No.  14,679;  Memphis 
v.  Brown,  97  U.  S.  300. 

California.  —  Emeric  v.  Gilman,  10  Cal.  404, 
70  Am.  Dec.  742;  California  Bank  v.  Shaber, 
55  Cal.  322. 

Illinois.  —  People  v.  Cairo,  50  111.  154;  Olney 
v.  Harvey,  50  111.  453,  99  Am,  Dec.  530;  Chi- 
cago v.  Sansum,  87  111.  182;  Glencoe  v.  People, 
78  111.  382,  East  St.  Louis  v.  Underwood,  105 
111.  308;  People  v.  Soucy,  26  111.  App.  505. 
Iowa.  —  Brown  v.  Crego,  32  Iowa  498. 
louisiana.  —  State  v.  Calhoun,  27  La.  Ann. 
167. 

Missouri.  —  State  v.  Kansas  City,  58  Mo. 
App.  124. 

New  York.  —  People  v.  Abbott,  45  Hun  (N. 
Y.)  293,  10  N.  Y.  St.  Rep.  399. 

Ohio.  —  State  v.  Board  of  Education,  7  Ohio 
Dec.  (Reprint)  326,  2  Cine.  L.  Bui.  114. 

Pennsylvania.  —  Monaghan  v.  Philadelphia, 
28  Pa.  St.  207. 

South  Dakota.  —  Evans  v.  Bradley,  4  S  Dak. 
83;  Howard  v.  Huron,  6  S.  Dak.  180. 

Wisconsin.  — State  v.  Kispert,  21  Wis.  387. 

4.  No  Available  Funds  —  United  States.  — 
Evans  v.  Pittsburgh,  2  Pitts.  (Pa.)  405,  8  Fed. 
Cas.  No.  4,568;  U.  S.  v.  Indian  Grave  Drain- 
age Disi.,  (C.  C.  A.)  85  Fed.  Rep.  928.  But 
see  Little  Rock  v.  U.  S.,  (C.  C.  A.)  103  Fed. 
Rep.  418. 

Illinois.  —  People  v.  Soucy,  26  111.  App.  505. 
Iowa.  —  Rice  v.  Walker,  44  Iowa  458. 
Louisiana.  — State  v.  Calhoun,  27  La.  Ann. 
167;  State  v.  New  Orleans,  35  La.  Ann.  221. 
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lie  to  compel  the  proper  officers  to  take  steps  to  raise  funds  by  taxation  and 
apply  them  to  the  payment  of  the  judgment.1 

Eeturn  of  Execution  Unsatisfied.  —  Where  an  execution  will  lie  it  must  be  issued 
and  returned  unsatisfied  before  resort  can  be  had  to  mandamus.* 

A  Prior  Demand  for  Payment  and  a  Refusal  are  not  necessary  to  the  maintenance 
of  mandamus  to  compel  payment.3  A  statute  requiring  the  making  of  a 
demand  before  suing  a  municipal  corporation  does  not  require  a  demand 
before  bringing  mandamus  to  enforce  a  judgment  against  such  corporation.4 

State  and  Federal  Courts.  —  A  state  court  may  enforce  by  mandamus  the  judg- 
ment of  a  federal  court.5  A  federal  court  has  jurisdiction  to  enforce  its 
judgment  by  mandamus,  such  jurisdiction  being  ancillary  or  incidental  to 
its  jurisdiction  in  the  original  suit.6 

Revenues  Needed  for  Current  Expenses.  ■ —  Mandamus  will  not  be  granted  where  the 
entire  revenues  are  needed  for  necessary  current  expenses.7  But  an  appro- 
priation to  pay  judgments  may  be  compelled  notwithstanding  the  other  esti- 
mated expenses  are  sufficient  to  absorb  the  entire  revenue,  provided  that  by 
judicious  management  such  expenses  may  be  reduced  so  as  to  have  a  surplus 
applicable  to  the  payment  of  the  judgments.8  The  fact  that  the  surplus  reve- 
nues applicable  to  a  judgment  might  or  will  be  less  than  the  amount  of  the 
judgment  is  no  reason  for  not  granting  a  mandamus  to  city  officers  to  compel 
them  to  set  apart  such  surplus  revenues  to  satisfy  the  judgment.9 

Discretion  of  Officer. — Any  discretion  with  which  the  municipal  authorities 
are  vested  in  regard  to  the  payment  of  judgments  must  be  respected  and  can- 
not be  controlled  by  mandamus.10 

Pending  an  Appeal  with  supersedeas  mandamus  will  not  lie,11  except  where  the 
appeal  was  taken  without  authority.12 


Michigan.  —  Griswold   v.    Ludington,  117 
Mich.  317. 

Texas.  —  Sherman  v.  Smith,  12  Tex.  Civ. 
App.  580. 

See  also  supra,  this  subdivision,  Necessity  of 
Appropriation  or  Available  Funds. 

1.  Taxation  to  Pay  Judgment.  —  For  a  full  dis- 
cussion of  mandamus  to  compel  the  levy  of  a 
tax  to  pay  a  judgment,  see  the  title  Taxation. 

2.  Return  of  Execution  Unsatisfied.  —  Hitch- 
cock v.  Galveston,  48  Fed.  Rep.  640.  See  Laird 
v.  De  Soto,  25  Fed.  Rep.  76;  Wonderly  v. 
Lafayette  County,  74  Fed.  Rep.  705;  State  v. 
Norvell,  80  Mo.  App.  180;  Wells  v.  Mason,  23 
W.  Va.  456. 

3.  Demand  and  Refusal  Unnecessary.  —  U.  S. 
v.  Elizabeth,  9  Fed.  Rep.  232,  25  Fed.  Cas. 
No.  15,041a;  State  v.  Slavens,  75  Mo.  508. 

Contra.  —  U.  S.  v.  Indian  Grave  Drainage 
Dist.,  (C.  C.  A.)  85  Fed.  Rep.  928. 

The  filing  of  a  certificate  showing  the 
amount  and  date  of  the  judgment  is  a  suffi- 
cient demand  to  support  mandamus  under  the 
Montana  statute.  Helena  v.  U.  S.,  (C.  C.  A.) 
104  Fed.  Rep.  113. 

4.  Nicholson  v.  Dare  County,  121  N.  Car.  27. 

5.  State  Court  May  Enforce  Judgment  of  Federal 
Court.  —  Brown  v.  Crego,  32  Iowa  498. 

6.  Jurisdiction  of  Federal  Court.  —  Labette 
County  v.  Moulton,  112  U.  S.  217;  Riggs  v. 
Johnson  County,  6  Wall.  (U.  S.)  166;  Evans  v. 
Pittsburg,  19  Leg.  Int.  (Pa.)  4,  2  Pittsb.  (Pa.) 
40;,  8  Fed.  Cas.  Nos.  4,567,  4,568;  Memphis  v. 
Brown,  97  U.  S.  300.  Generally  as  10  the 
jurisdiction  of  the  federal  courts  in  mandamus, 
see  infra,  this  title,  Jurisdiction. 

7.  Entire  Revenue  Needed  for  Current  Expenses. 
—  East  St.  Louis  v.  Zebley,  110  U.  S.  321; 
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Clay  County  v.  McAleer,  115  U.  S.  616;  Deuel 
County  v.  Buchanan  County  First  Nat.  Bank, 
58  U.  S.  App.  579;  State  v.  Kansas  City,  58 
Mo.  App.  129;  Lancaster  County  v.  State,  13 
Neb.  523;  Sherman  v.  Smith,  12  Tex.  Civ. 
App.  580.  See  also  White  v.  Decatur,  ]  19  Ala. 
480;  Underhill  v.  Calhoun,  63  Ala.  216;  State 
v.  Kansas  City,  58  Mo.  App.  124;  Williams- 
port  v.  Com.,  90  Pa.  St.  498;  Com.  v.  Phila- 
delphia County,  1  Whart.  (Pa  )  1.  Compare 
Little  Rock  v.  U.  S.,  (C.  C.  A.)  103  Fed.  Rep. 
418. 

8.  Reducing  Expenses  So  as  to  Create  a  Surplus. 

—  Deuel  County  v.  Buchanan  County  First 
Nat.  Bank,  58  U.  S.  App.  579;  State  v.  Kansas 
City,  58  Mo.  App.  124.  See  U.  S.  v.  Sterling, 
2  Biss.  (U.  S.)  408,  27  Fed.  Cas.  No.  16,388. 

Contra.  —  The  question  what  expenditures 
are  proper  and  necessary  for  the  municipal 
administration  is  not  a  judicial  question,  but  is 
confided  by  law  to  the  discretion  of  the  muni- 
cipal authorities.  That  discretion  cannot  be 
controlled  by  the  courts.  The  courts  cannot, 
by  mandamus,  compel  the  city  to  limit  its  ex- 
penditures and  thus  create  a  surplus.  East 
St.  Louis  v.  Zebley,  no  U  S.  321.  See  also 
White  v.  Decatur,  119  Ala.  476. 

9.  Surplus  Revenues  Insufficient  to  Satisfy  Judg- 
ment.—  White  v.  Decatur,  119  Ala.  476. 

10.  Discretion  Not  Controlled. — Grand  County 
v.  King,  67  Fed.  Rep.  202,  32  U.  S.  App.  1; 
Sherman  v.  Smith,  12  Tex.  Civ.  App.  580. 

11.  Pendency  of  Appeal. —  California  Bank  v. 
Shaber,  55  Cal.  322.  See  Stoddard  v.  Benton, 
6  Colo.  517;  Evans  v.  Bradley,  4  S.  Dak. 
83. 

12.  Unauthorized  Appeal. — California  Bank  v. 
Shaber,  55  Cal.  322. 
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Joint  Judgment  Against  City  and  Individual.  —  Where  the  judgment  is  against  a 
municipality  and  an  individual  jointly,  the  fact  that  the  individual  has  prop- 
erty subject  to  execution  is  no  bar  to  a  mandamus  to  enforce  the  judgment 
against  the  municipality.1 

injunction  Against  Payment.  —  Payment  in  violation  of  an  injunction  will  not 
be  ordered.2 

The  Assignee  of  Part  of  a  Judgment  cannot  maintain  mandamus  to  compel  the 
payment  of  the  amount  assigned  to  him  after  the  whole  judgment  has  been 
paid  to  the  judgment  creditor.3 

Pending  Proceedings  in  Garnishment  to  reach  the  amount  due  on  a  judgment  man- 
damus will  not  be  granted  at  the  instance  of  an  assignee  of  the  judgment 
creditor.4 

statutory  Provisions.  —  In  many  states  provision  is  made  by  statute  for  the 
payment  of  judgments  against  municipal  corporations,  and  such  statute  may 
be  enforced  by  mandamus.5  The  construction  put  upon  such  statutes  by  the 
state  supreme  court  is  conclusive  upon  the  federal  court.6 

bb.  Conclusiveness  of  Judgment.  —  Upon  mandamus  to  enforce  a  judgment 
nothing  can  be  urged  in  defense  of  the  application  which  might  have  been 
urged  in  defense  of  the  original  action.  All  such  matters  are  concluded  by 
the  judgment.7  Mere  error  in  a  judgment  not  appealed  from  is  no  bar  to  the 
issuance  of  the  writ.8  But  if  the  creditor  is  obliged  to  go  behind  the  judg- 
ment in  order  to  obtain  the  remedy  by  mandamus,  it  may  be  shown,  for  the 
purpose  of  defeating  the  application,  that  the  alleged  liability  did  not  exist,9 
and  it  seems  that  the  estoppel  of  the  judgment  may  be  waived  by  failure  to 
plead  it  and  going  into  the  merits  of  the  original  claim.10  So,  where  the  judg- 
ment is  wholly  void  and  not  merely  erroneous,  the  fact  may  be  shown  in  bar 
of  the  mandamus.11    The  judgment  does  not  preclude  the  court  from  inquir- 


1.  Joint  Judgments.  —  Palmer  v.  Stacy,  44 

Iowa  340. 

?..  Injunction  Against  Payment.  —  State  v.  Kis- 

peri,  21  Wis.  390.  But  see  Hawley  v.  Fair- 
banks, 108  U.  S.  543.  See  generally  supra, 
III.  2.  c.    Unauthorized,  Illegal,  or-  Prohibited 

Acts. 

3.  Partial  Assignment.  —  Schuck  v.  Pitts- 
burgh, (Pa.  1887)  11  All.  Rep.  651. 

4.  State  v.  Otoe  County,  10  Neb.  384. 

5.  Statutory  Provisions.  —  See  the  codes  and 
statutes  of  the  various  states.  See  also  Helena 
v.  U.  S.,  (C.  C.  A.)  104.  Fed.  Rep.  113;  Evans 
v.  Pittsburgh,  2  Pittsb.  (Pa.)  405,  8  Fed.  Cas. 
No.  4,568;  Stoddard  v.  Benton,  6  Colo.  508; 
State  v.  New  Orleans,  35  La.  Ann.  221;  Slate 
v.  New  Orleans,  37  La.  Ann.  528;  Griswold  v. 
Ludington,  117  Mich.  317;  State  v.  Norvell,  80 
Mo.  App.  180,  2  Mo.  App.  Rep.  541;  State 
v.  Slavens,  75  Mo.  508;  State  v.  Kispert,  21 
Wis.  390. 

In  Pennsylvania,  by  statute,  mandamus  is 
not  the  proper  remedy  in  the  first  instance  to 
enforce  a  judgment  against  counties,  town- 
ships, and  boroughs.  The  proper  proceeding 
is  by  execution,  obedience  to  which  may  be 
enforced  by  attachment.  Allen  v.  Dubois,  5 
Pa.  Dist.  585.  See  also  Monaghan  v.  Phila- 
delphia, 28  Pa.  St.  207;  Com.  v.  Thompson,  6 
W.  N.  C.  (Pa.)  129;  Loute  v.  Allegheny 
County,  2  Piltsb.  (Pa.)  411;  Hewson  v.  Ken- 
sington Dist.,  1  Pa.  L.  J.  Rep.  322,  2  Pa.  L.  J. 
301. 

Judgment  Against  School  District  in  Pennsyl- 
vania.—  The  remedy  for  collecting  a  judg- 
ment against  a  school  district  provided  in  Act 
1854,  §  21,  is  exclusive,  and  proceedings  by 


mandamus  cannot  be  sustained.  Com.  v. 
Pease,  I  Dauphin  Co.  Rep.  (Pa.)  47. 

6.  Construction  by  State  Court  Conclusive  on 
Federal  Court. —  Evans  v.  Pittsburgh,  2  Piltsb. 
(Pa.)  405,  8  Fed.  Cas.  No.  4,568. 

7.  Judgment  as  Res  Judicata.  —  U.  S.  v.  New 
Orleans,  98  U.  S.  395;  New  Orleans  v.  U.  S., 
49  Fed.  Rep.  40,  2  U.  S.  App.  125;  U.  S.  v. 
Board  of  Auditors,  28  Fed.  Rep.  407;  Clews 
v.  Lee  County,  2  Woods  (U.  S.)  474,  5  Fed. 
Cas.  No.  2,892;  Johnson  v.  Sacramento 
County,  65  Cal.  481;  Stevens  v.  Miller,  3  Kan. 
App.  192;  Stenberg  v.  State,  48  Neb.  299;  Bear 
v.  Brunswick  County,  122  N.  Car.  434,  65  Am. 
St.  Rep.  711;  Sherman  v.  Langham,  92  Tex. 
13;  Wells  v.  Mason,  23  W.  Va.  456.  See  Lake 
County  v.  Platl,  (C.  C.  A.)  79  Fed.  Rep.  573. 

As  to  the  right  to  go  behind  the  judgment 
and  inquire  into  the  cause  of  action  upon 
which  it  was  founded,  see  State  v.  Macon 
County  Ct.,  68  Mo.  29,  and  particularly  the 
dissenting  opinion  of  Hough,  J. 

8.  Error  in  Judgment  No  Defense.  —  See  U.  S. 
v.  Board  of  Auditors,  28  Fed.  Rep.  410. 

9.  When  Judgment  Works  No  Estoppel.  — 
Brownsville  v.  Loague,  129  U.  S.  493,  dis- 
tinguishing Harshman  v.  Knox  County,  122  U. 
S.  306.  See  also  Bear  v.  Brunswick  County, 
122  N.  Car.  434,  65  Am.  St.  Rep.  711. 

10.  Waiver  of  Estoppel.  —  Bear  v.  Brunswick 
County,  124  N.  Car.  204,  70  Am.  St.  Rep.  586, 
reversing  122  N.  Car.  434,  65  Am.  St.  Rep. 
711. 

11.  Void  Judgment  Not  Enforced.  —  Moore  v, 
Edgefield,  32  Fed.  Rep.  498;  State  v.  New 
Orleans,  35  La.  Ann.  (8. 

In  State  v.  School  Dist.  Number  Two,  25 
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ing  into  the  nature  of  the  debt  from  which  it  resulted,  nor  affect  the  manner 
provided  by  law  for  the  payment  of  such  debts.1  A  set-off  against  the  judg- 
ment cannot  be  interposed  in  the  mandamus  proceedings.2 

cc.  Dormant,  Satisfied,  and  Barred  Judgments. — The  writ  has  been  refused  in 
the  case  of  a  dormant  judgment,3  though  it  has  also  been  granted  after  the 
judgment  became  dormant  and  within  the  period  in  which  the  judgment  might 
have  been  revived.4  The  writ  will  not  lie  to  enforce  payment  of  a  judgment 
satisfied  of  record  5  or  which  is  barred  by  the  statute  of  limitations.6 

dd.  Audit,  Allowance,  and  Issuance  of  Warrant.  —  Under  the  statutes  of  some 
states  claims  reduced  to  judgment  need  not  be  audited  and  allowed,  and  an 
order  or  warrant  is  not  necessary  to  the  maintenance  of  mandamus  to  compel 
payment  out  of  funds  on  hand  or  collected  to  pay  the  judgment.7  But  in 
other  states  it  is  not  the  duty  of  the  treasurer  to  pay  judgments  except  upon 
the  order  or  warrant  of  the  proper  officers.8  The  audit  and  allowance  of  a 
judgment  duly  rendered  and  the  issuance  of  a  warrant  or  certificate  for  the 
amount  are  purely  ministerial  acts  and  will  be  compelled  by  mandamus.9 

(c)  Municipal  Securities.  — •  It  is  a  general  rule  that  mandamus  will  lie  to  com 
pel  the  proper  authorities  to  make  provision  for  and  pay  municipal  securities 
in  accordance  with  law. 10  Where  the  validity  of  the  obligation  in  question  is 
doubtful  and  disputed,  the  claim  must  first  be  reduced  to  judgment.11  If 
there  are  funds  on  hand  applicable  to  the  claim,  payment  may  be  compelled, 
and  the  writ  will  lie  to  compel  the  proper  officers  to  take  all  steps  necessary 
to  secure  such  payment,  such  as  auditing  and  allowing  the  claim  and  issuing  a 
warrant.12    If  there  are  no  available  funds  on  hand,  a  mandamus  to  compel 


Neb.  301,  where  it  was  contended  that  the  judg- 
ment was  void  for  want  of  jurisdiction,  and  it 
appeared  that  the  judgment  was  dormant,  it 
was  held  thai  the  question  of  jurisdiction  might 
and  should  be  tried  in  a  proceeding  to  revive 
the  judgment,  and  the  mandamus  was  denied 
without  prejudice. 

Validity  of  Writ  Granted  on  Void  Judgment.  — 
A  writ  of  mandamus  to  compel  county  officers 
to  pay  judgments  against  the  county  is  not 
void  because  the  judgments  were  void.  Boa- 
sen  v.  State,  47  Neb.  245. 

1.  Nature  of  Debt  and  Manner  of  Payment  Not 
Altered  by  Judgment.  —  Grand  County  v.  People, 
(Colo.  App.  1901)  64  Pac.  Rep.  675. 

2.  Set-off  Not  Permitted.  —  Stenberg  v.  State, 
48  Neb.  299. 

3.  Writ  to  Enforce  Dormant  Judgment  Denied. 
—  U.  S.  v.  OswegoTp.,  28  Fed.  Rep.  55;  Stew- 
art v.  Justices,  47  Fed.  Rep.  482.  See  Won- 
derly  v.  Lafayette  County,  74  Fed.  Rep.  705; 
State  v.  School  Dist.  Number  Two,  25  Neb. 
301. 

4.  Writ  Lies  Within  Period  in  Which  Judgment 
May  Be  Revived.  —  U.  S.  v.  Board  of  Auditors, 
28  Fed.  Rep.  407;  Webb  v.  Beaufort,  70  N. 
Car.  307;  Lutterloh  v.  Cumberland  County,  65 
N.  Car.  403. 

5.  Satisfied  Judgments. -- Chambers  v.  Terri- 
tory, 3  Wash.  Ter.  280. 

6.  Judgment  Barred  by  Limitations.  —  Demp- 
sey  v.  Oswego  Tp.,  4  U.  S.  App.  416;  McAleer 
v.  Clay  County,  42  Fed.  Rep.  665;  Stewart  v. 
Justices,  47  Fed.  Rep.  482. 

7.  Allowance,  Order,  or  Warrant  Unnecessary.  — 
Monagban  v.  Philadelphia,  28  Pa.  St.  207; 
State  v.  Kispert,  21  Wis.  390. 

8.  Order  or  Warrant  Necessary.  —  Stoddard  v. 
Benton.  6  Colo.  508;  Watts  v.  McLean,  28  111. 
App.  537. 


9.  Audit,  Allowance,  and  Issuance  of  Warrant 
Compelled  —  United  States.  —  U.  S.  v.  New  Or- 
leans, 98  U.  S.  381;  U.  S.  v.  Buchanan  County, 
5  Dill.  (U.  S.)  285,  24  Fed.  Cas.  No.  14,679; 
Lower  v.  U.  S.,  91  U.  S.  536,  distinguished  in 
People  v.  Oneida  County,  24  Hun  (N.  Y.)42i; 
Rock  Island  County  v.  U.  S.,  4  Wall.  (U.  S.) 
444;  U.  S.  v.  Board  of  Auditors, 28  Fed.  Rep. 407. 

California.  —  Alder,  v.  Alameda  County,  43 
Cal  270;  Scheerer  v.  Edgar,  76  Cal.  569. 

Illinois.  —  Cairo  W.Campbell,  116  111.  305; 
Lyons  v.  Cooledge,  89  111.  529. 

New  York.  —  People  v.  Wood,  (Supm.  Ct. 
Gen.  T.)  13  Abb.  Pr.  (N.  Y.)  374;  People  v. 
Flagg,  16  Barb.  (N.  Y.)  503. 

Ohio.  —  State  v.  Board  of  Education,  7  Ohio 
Dec.  (Reprint)  326,  2  Cine.  L.  Bui.  114. 

See  Stoddard  v.  Benton,  6  Colo.  508.  But 
see  States.  Macon  County  Ct.,  68  Mo.  29.  And 
see  generally  supra,  this  subdivision,  Issuance 
of  Warrants. 

10.  Writ  Lies  to  Enforce  Payment.  —  U.  S.  v. 
Sterling,  2  Biss.  (U.  S.)  408,  27  Fed.  Cas.  No. 
16,388;  U.  S.  v.  Clark  County,  95  U.  S.  769; 
U.  S.  v.  Macon  County,  99  U.  S.  582;  Meyer 
7>.  Porter,  65  Cal  67;  State  v.  Saline  County 
Ct.,  48  Mo.  390,  8  Am.  Rep.  108.  And  see 
generally  the  cases  cited  infra  this  section. 

11.  Validity  Doubtful  and  Disputed. — Loomis  v. 
Rogers  Tp.,  53  Mich.  136;  Bailey  v.  Lawrence 
County,  2  S.  Dak.  533.  See  State  v.  Board  of 
Education,  27  Ohio  St.  103. 

12.  Payment  Out  of  Available  Funds — ■  United 
States.  —  Roberts  v.  U.  S.,  176  U.  S.  221. 

California.  —  Bates  v.  Gerber,  82  Cal.  550; 
Davis  v.  Porter,  66  Cal.  658;  Meyer  v.  Potter, 
65  Cal.  67. 

District  of  Columbia.  —  Roberts  v.  U.  S.,  13 
App.  Cas.  (D.  C.)  38. 

Illinois.  —  People  v.  Pavey,  137  111.  585. 
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payment  must  be  denied.1  The  proper  remedy  in  such  case  is  mandamus  to 
compel  the  levy  of  a  tax  to  pay  the  claim.3  Where  all  the  revenues  are 
needed  for  ordinary  current  expenses  of  government  the  writ  will  be  denied.3 
Under  the  statutes  involved,  in  some  cases  the  allowance  of  the  claim  and  the 
issuance  of  a  warrant  are  not  a  condition  precedent  to  the  maintenance  of  man- 
damus against  the  treasurer  to  compel  him  to  pay.4  In  other  cases  a  warrant 
is  necessary.5  Mandamus  cannot  issue  to  a  city  treasurer  to  set  apart  moneys 
for  a  sinking  fund,  when  those  moneys  had  already  been  expended  by  him, 
though  illegally,  at  the  date  of  the  application.6 

(d)  Claims  Against  state.  —  Mandamus  will  lie  against  the  fiscal  officers  of  a 
state  or  territory  to  compel  them  to  audit  and  pay  claims  provided  for  by  law, 
since  there  is  no  remedy  by  action  against  the  state  or  territory.7  But  when 
no  provision  has  been  made  by  law  for  the  audit  and  payment  of  claims 
against  the  state,  or  where  the  claim  has  not  been  admitted  or  is  disputed, 
mandamus  will  not  lie,  because  it  would  be  equivalent  to  an  action  against  the 


Missouri.  — State  v.  Craig,  69  Mo.  565. 

Nebraska.  —  State  v.  Wilkinson,  20  Neb.  610. 

Ohio.  —  State  v.  Board  of  Education,  27  Ohio 
St.  96;  State  v.  Treasurer,  17  Ohio  184.  See 
also  Cass  Tp.  v.  Dillon,  16  Ohio  St.  38. 

Pennsylvania.  —  Williamsport  v.  Com.,  90 
Pa.  St.  498- 

South  Dakota.  —  See  Bailey  v.  Lawrence 
County,  2  S.  Dak.  533. 

West  Virginia.  —  State  v.  Wirt  County  Ct., 
37  W.  Va.  808. 

Contra.  —  State  v.  McCrillus,  4  Kan.  250,  96 
Am.  Dec.  169,  wherein  the  writ  was  denied 
upon  the  ground  that  an  action  against  the 
treasurer  upon  his  bond  was  an  adequate  rem- 
edy.   This  decision  is  unsound  in  principle. 

1.  Writ  Denied  Where  No  Available  Funds.  — 
State  v.  New  Orleans,  34  La.  Ann.  469;  State 
v.  Neely,  30  S.  Car.  588. 

2.  Taxation  to  Pay  Claim.  —  See  the  title  Tax- 
ation. 

3.  Revenues  Needed  for  Current  Expenses.  — 

Williamsport  v.  Com.,  90  Pa.  St.  498.  See  also 
White  v.  Decatur,  119  Ala.  476;  Stale  v. 
New  Orleans,  34  La.  Ann.  469.  Compare  U.  S. 
v.  Sterling,  2  Biss.  (U.  S.)  408,  27  Fed.  Cas.  No. 
16,388. 

4.  Allowance    and    Warrant  Unnecessary.  — 

Meyer  v.  Porter,  65  Cal.  67;  State  v.  McCrillus, 
4  Kan.  250,  96  Ain.  Dec.  169;  State  v.  Craig, 
69  Mo.  565. 

5.  Warrant  Necessary.  —  People  v.  Fogg,  n 
Cal.  351;  Bailey  v.  Lawrence  County,  2  S. 
Dak.  533. 

6.  Bates  v.  Porter,  74  Cal.  224. 

7.  Writ  Lies  Against  State  Officers  —  England. 
—  Rex  v.  Treasury  Com'rs,  4  Ad.  &  El.  286,  31 
E.  C.  L.  72.  See  also  Matter  of  De  Bode,  6 
Dowl.  792. 

United  States.  —  Anloni  v.  Greenhow,  107  U. 
S.  769. 

Alabama.  —  State  v.  White,  116  Ala.  202; 
Purifoy  v.  Andrews,  101  Ala.  643;  McKinney 
v.  Reynolds,  44  Ala.  660;  Johnson  v.  Reynolds, 
44  Ala.  586. 

California.  —  Yolo  County  v.  Dunn,  77  Cal. 
133;  McCauley  v.  Brooks,  16  Cal.  11;  Fowler 
v.  Peirce,  2  Cal.  165. 

Colorado.  —  Sluart  v.  Nance,  (Colo.  1900)63 
Pac.  Rep.  323. 

Connecticut.  —  State  v.  Staub,  61  Conn.  553. 

Idaho.  —  Pyke  v.  Steunenberg,  (Idaho  1S97) 
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148; 


537; 
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51  Pac.  Rep.  614;  Gilbert  v.  Moody,  2  Idaho 

747- 

Indiana.  —  Carr  v.  Stale,  127  Ind.  204;  Rice 
v.  Slate,  95  Ind.  33. 

Kentucky.  —  Farmers'  Nat  Bank  v.  Stone, 
(Ky.  1900)  58  S.  W.  Rep.  983;  Bank  ol  Com- 
merce v.  Stone,  (Ky.  1900)  56  S.  W.  Rep.  683; 
Hewitt  v.  Craig,  86  Ky.  30;  Male  High  School 
v.  Auditor,  80  Ky.  336;  Divine  v.  Harvie,  7  T. 
B.  Mon.  (Ky.)  443,  18  Am.  Dec.  194,  note; 
Lindsey  v.  Auditor,  3  Bush  (Ky.)  233;  Haly  v. 
Auditor,  4  Bush  (Ky.)  490. 

Louisiana.  —  State  v.  Steele,  37  La.  Ann.  353; 
State  v.  Heard,  47  La.  Ann.  1679;  State  v. 
Jumel,  30  La.  Ann.  863,  Hommerich  v.  Hunter, 

14  La.  Ann.  225. 

Michigan.  —  Lachance  v.  Auditor-Gen 
Mich.  563. 

Mississippi.  —  Green  v.  Slate,  53  Miss. 
Swann  v.  Buck,  40  Miss.  268. 

Missouri.  —  Stale  v.  Stephens,  136  Mo. 
Mansfield  v.  Fuller,  50  Mo.  338. 

Montana. — State  v.  Kenney.  10  Mont.  485; 
State  v.  Kenney,  10  Mont.  533;  State  v.  Hick- 
man, 9  Mont.  374;  Fisk  v.  Cuthbert,  2  Mont. 

593- 

Arew  Jersey. 
403;  Compton 

New  York.  - 
App.  Div.  145. 

Ohio.  —  Fordyce  v.  Godman,  20  Ohio  St.  1; 
Citizens'  Bank  v.  Wright,  6  OhioSt.  318;  John- 
son v.  Kelly,  Wright  (Ohio)  353. 

Oregon.  — Croasman  v.  Kincaid,  31  Oregon 
445;  Irwin-Hodson  Co.  v.  Kincaid,  31  Oregon 
478. 

Pennsylvania.  —  Com.  v.  Jones,  192  Pa.  St. 

472. 

South  Carolina.  —  Hayne  v.  Hood,  I  S.  Car. 
16. 

Tennessee.  —  Akers  v.  Burch,  12  Heisk. 
(Tenn.)  606;  Uhl  v.  Gaines,  4  Lea  (Tenn.)  353; 
Lynn  v.  Polk,  8  Lea  (Tenn.)  257;  State  v. 
Nolan,  8  Lea  (Tenn.)  663;  Burch  v.  Baxter, 
12  Heisk.  (Tenn.)  601;  Pickard  v.  Henderson, 

15  Lea  (Tenn.)  431. 

Utah.  —  Bache  v.  Richards,  15  Utah  477. 
Vermont.  —  Danby  Bank  v.  State  Treasurer, 
39  Vt-  92- 

Washington.  —  Compare  State  v.  Cheetham, 
20  Wash.  64. 

Wyoming.  —  State  v.  Burdick,  3  Wyo.  588. 
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state,  and  a  state  cannot  be  sued  without  its  consent.1  Mandamus  will  not 
lie  to  compel  payment  of  a  claim  which  the  legislature  has  directed  the  treas- 
urer not  to  pay,  as  the  legislature  has  complete  control  over  the  finances  of 
the  state.2  Mandamus  will  not  lie  to  compel  the  secretary  of  state  to  pay 
over  to  the  claimant  the  amount  of  indemnity  obtained  by  the  government 
from  a  foreign  nation.  The  obligation  of  the  government  is  purely  political 
and  cannot  be  enforced  by  the  courts.3  But  where  an  act  of  Congress  directs 
the  secretary  to  pay  over  such  money,  his  duty  is  purely  ministerial  and 
may  be  enforced  by  mandamus.4  An  application  to  the  legislative  assembly 
has  been  held  to  be  a  plain,  speed}',  and  adequate  remedy.5  In  the  main, 
mandamus  against  the  fiscal  officers  of  the  state  is  governed  by  ordinary 
considerations.6 

(3)  Taxation  to  Pay  Claims.  —  Mandamus  to  compel  the  levy  of  a  tax  to 
pay  bonds,  judgments,  or  other  obligations  of  a  municipal  corporation  will  be 
fully  treated  elsewhere  in  this  work.7 

8.  County  Boards  and  Officers.  —  The  General  Rule  that  mandamus  lies  to  com- 
pel the  performance  of  plain  ministerial  and  mandatory  duties,8  but  not  to 
control  or  revise  discretionary  action,  although  the  exercise  of  such  discretion 
may  be  compelled,9  is.  of  course,  fully  applicable  to  county  boards  and  officers. 
Numerous  applications  of  this  rule  have  been  considered  in  the  various  sec- 
tions of  this  article  dealing  with  specific  acts  and  duties.  A  few  miscellane- 
ous cases  c  re  here  collected. 


1.  Writ  Denied  when  Equivalent  to  Action 
Against  State  —  England.  —  Matter  of  De  Bode, 
6  Dowl.  776,  1  W.  W.  &  H.  332. 

United  States.  —  U.  S.  v.  Windom,  137  U.  S. 
636;  (J.  S.  v.  Guthrie,  17  How.  (U.  S.)  284; 
kseside  v.  Walker,  n  How.  (U.  S.)  272. 

Alabama. — Chisholm  v.  McGehee,  41  Ala. 
192. 

District  of  Columbia. — State  v.  Durham,  4 
Mackey  (D.  C.)  235. 

Florida.  —  Towle  v.  State,  3  Fla.  202. 

Louisiana.  —  State  v.  Clinton,  25  La.  Ann. 
286. 

Maine.  —  Weston  v.  Dane,  51  Me.  461. 

Michigan.  —  Sanilac  County  v.  Auditor  Gen., 
68  Mich.  659;  Bresler  v.  Butler,  60  Mich.  40; 
Ambler  v.  Auditor  Gen.,  38  Mich.  746. 

Mississippi.  —  Swann  v.  Work,  24  Miss.  439. 

New  York.  —  People  v.  Tremain,  (Supm.  Ci. 
Gen.  T.)  17  How.  Pr.  (N.  Y.)  142,  People  v. 
Burrows,  27  Barb.  (N.  Y.)  89,  16  How.  Pr.  (N. 
Y.)  27. 

Wisconsin.  —  State  v.  Harshaw,  76  Wis.  230. 

In  Michigan  the  board  of  state  auditors  is 
made  by  the  constitution  an  independent  tri- 
bunal over  which  the  couits  have  no  super- 
visory control  and  no  jurisdiction  by  man- 
damus to  coerce  or  direct  its  action.  Dewey 
v.  Board  of  State  Auditors,  32  Mich.  191 ; 
Ambler  v.  Auditor-Gen.,  38  Mich.  751;  Aytes 
v.  Board  of  Slate  Auditors.  42  Mich.  426. 

2.  Payment  Prohibited  by  Legislature. — Shaffer 
v.  Jenkins.  72  N.  Car.  275;  Wilson  v.  Jenkins, 
72  N.  Car.  5;  Bayne  v.  Jenkins,  66  N.  Car.  356; 
Dixon  v.  Pace,  63  N.  Car.  603. 

3.  Payment  of  Indemnity  Obtained  from  Foreign 
Government.  —  U.  S.  v.  Biyard,  4  Mackey  (D. 
C.)  310,  affirmed  127  U.  S.  251.  See  also  U.  S. 
v.  Blaine,  139  U.  S.  306. 

4.  Payment  under  Act  of  Congress.  —  U.  S.  v. 
Bayard,  5  Mackey  (D.  C.)  428,  limiting  U.  S. 
v.  Bayard,  4  Mackev  (D.  C.)  310. 

5.  Remedy  by  Application  to   Legislature.  — 


Stale  v.  Kenney,  9  Mont.  389.  Butsee  Reeside 
v.  Walker,  11  How.  (U.  S.)  272. 

6.  See  generally  supia,  this  section,  Payment 
of  Claims  and  Warrants. 

7.  See  the  title  Taxation. 

8.  Mandatory  Duties  Enforced  —  California.  — 
Hastings  v.  San  Francisco,  18  Cal.  49. 

Georgia.  —  Polk  v.  James,  68  Ga.  128. 
Illinois.  —  People  v  Raymond,  186  111.  407. 
Maryland.  —  O'Brian  v.  Baltimore  County, 
51  Md.  15. 

Montana. —  Territory  v.  Yellowstone  County, 
6  Mont.  147. 

Nevada.  —  Humboldt  County  v.  Churchill 
County,  6  Nev.  30;  Mau  v.  Liddle,  15  Nev. 
271. 

South  Carolina.  —  State  v.  Edgefield  County, 

18  S.  Car.  598. 
Statute  Authorizing  Mandamus.  —  A  statute 

declaring  that  the  board  of  supervisors  shall 
not  be  sued  in  any  action  whatever,  but  that, 
it  may  be  proceeded  against  by  mandamus, 
does  not  change  the  essential  nature  or  office 
of  the  writ  itself.  Tilden  v.  Sacramento 
County,  41  Cal.  68. 

9.  Discretionary  Duties  —  Florida. —  State  v. 
Baker  County,  22  Fla  29. 

Illinois.  —  People  v.  McCormick,  106  111.  184. 
Missouri.  —  Trainer  z>.  Porter,  45  Mo.  336; 
Miltenberger  v.  St.  Louis  County  Ct.,  50  Mo. 
172;  State  v.  Justices,  58  Mo.  583;  Strahan  v. 
Audrain  County  Ct.,  65  Mo.  644. 

Nebraska.  —  State  v.  Saline  County,  18  Neb. 
422. 

New  York.  —  People  v.  Cattaraugus  County, 

19  Hun  (N.  Y.)  11. 
South  Carolina.  —  State  v.  Richland  County, 

28  S.  Car.  258. 

Virginia.  —  Broaddus  v.  Essex  County,  (Va. 
igoi )  38  S.  E.  Rep.  177. 

Compare  Baird  v.  Kings  County,  138  N.  Y. 
95.    But  see  State  v.  Warren  County,  17  Ohio 

St.  558. 

805  Volume  XIX. 


Acts  and  Proceedings 


MANDAMUS. 


of  Public  Officers  and  Boards. 


The  Writ  Lies  to  compel  the  proper  county  officers  to  estimate  damages 
caused  by  a  railroad  company  to  buildings  near  the  line  of  its  road,  by  blasting 
rocks;  1  to  issue  a  distress  warrant;  2  to  issue  warrants  for  a  military  commu- 
tation; 3  to  compel  relocation  of  the  county  seat,'*  or  to  receive  and  act  upon 
a  petition  to  change  the  county  seat;5  to  direct  the  county  surveyor  to  mark 
out  and  define  disputed  county  lines;6  to  divide  the  county  into  assembly 
districts;7  to  subscribe  for  stock  in  aid  of  a  corporation,8  or  to  take  action 
upon  a  petition  for  that  purpose;9  to  receive  and  file  a  proper  petition  to 
change  the  county  boundary  ;  ,G  to  make  public  improvements;11  to  build, 
repair,  or  otherwise  provide  suitable  and  necessary  county  buildings  and 
offices;  12  to  set  apart  funds  for  a  specific  purpose  as  required  by  statute;  13 
to  make  proper  allowances  in  settlements  between  county  commissioners  and 
township  trustees;  14  to  designate  newspapers  of  opposite  politics  in  which  to 
publish  the  laws;  15  to  pass  upon  official  bonds;  16  to  build  or  pay  for  a  fence 
on  or  near  the  county  line  under  the  stock  law;  17  to  divide  towns  under  a 
township  organization  where  all  the  statutory  requirements  are  satisfied;18  or 
to  give  notice  of  the  filing  of  a  petition  for  the  creation  of  a  new  town.19 

The  Writ  Will  Not  Lie  to  compel  county  officers  to  build  a  new  court  house 
or  jail,  where  there  are  no  available  means  for  that  purpose,20  or  where  the 
right  or  duty  is  not  clear,21  or  where  the  matter  is  discretionary  with  the 
county  court,22  or  where  proceedings  are  pending  to  remove  the  county  seat ;  23 
to  build  a  fireproof  county  building,  where  in  the  judgment  of  the  board  the 
existing  building  is  fireproof;24  to  change  or  control  the  designation  of  a 
newspaper  as  the  official  paper  of  the  county;25  to  grant  an  appeal,  there 


1.  Estimating  Damages  Caused  by  Railroad 

Company.  —  Dodge  v.  Essex  County,  3  Met. 
(Mass.)  380. 

2.  Issuance  of  Distress  Warrant.  —  Furbish  v. 
Kennebec  County,  93  Me.  117;  Adams  v. 
Ulmer,  gi  Me.  47. 

3.  Warrants  for  Military  Commutation.  —  Peo- 
ple v.  Chanango  County,  8  N.  Y.  317. 

4.  Relocation  of  County  Seat.  —  Clar  ke  County 
v.  State,  6r  Ind.  75. 

5.  Change  of  County  Seat.  —  Warren  County 
v.  Slate,  15  Ind.  250;  Doolittle  v.  Cabell 
County  Ct.,  28  W.  Va.  158. 

6.  Disputed  County  Lines.  —  Dickson  v.  Hill, 
75  Ga.  369. 

7.  Creating  Assembly  Districts.  —  Baird  v. 

Kings  County,  138  N.  Y.  95. 

8.  Subscription  for  Stock.  —  Oroville,  etc.,  R. 
Co.  v.  Plumas  County,  37  Cal.  354;  Napa 
Valley  R.  Co.  v.  Napa  County,  30  Cal.  435. 
See  also  generally  infra,  this  section,  24.  Muni- 
(ipal  Securities. 

9.  Pfister  v.  State,  82  Ind.  382. 

10.  Change  of  County  Boundary, — Hawkins  v. 
Starke  County,  14  Ind.  521. 

11.  Public  Improvements.  —  State  v.  Warren 
County,  17  Ohio  St.  558. 

12.  Providing  Suitable  Buildings  and  Offices  — 
California.  — ■  Law  Library  Trustees  v.  Orange 
County,  99  Cal.  571. 

Florida.  —  State  v.  Baker  County,  22  Fla.  29. 

Massachusetts.  —  Com.  v.  Justices,  2  Pick. 
(Mass.)  414. 

Nevada. — Owen  v.  Nye  County.  10  Nev. 
338. 

West  Virginia.  — State  v.  Wyoming  County 
Ct.,  47  W.  Va.  672. 

Canada.  —  See  Reg.  v.  Municipal  Council,  11 
U.  C.  C.  P.  575. 

Comtare  State  v.  Justices,  58  Mo.  583. 


For  cases  where  the  writ  fill  not  lie,  see 
infra,  this  section. 

A  Discretion  as  to  the  Character  or  Style  of  the 
Building  will  not  be  controlled  by  mandamus. 
State  v.  Baker  County,  22  Fla.  29. 

13.  Setting  Apart  Funds  for  Specific  Purpose.  — 
Humboldt  County  v.  Churchill  County,  6 
Nev.  30. 

14.  Allowances  in  Settlements. — State  v.  War- 
ren County,  136  Ind.  207. 

15.  Designating  Newspapers  of  Opposite  Politics. 

—  People  v.  Sullivan  County,  56  N.  Y.  249; 
People  v.  Greene  County,  (Supm.  Ct.  Spec.  T.) 
13  Abb.  N.  Cas.  (N.  Y.)  421;  Hall  v.  Greene 
County,  (Supm.  Ct.  Spec.  T.)  66  How.  Pr.  (N. 
Y.)  330. 

16.  Passing  upon  Official  Bonds.  —  Bennett  v. 

Swain  County,  125  N.  Car.  46S.  See  also 
infra,  this  section,  27.  Approval  of  Official  or 
Other  Bonds. 

17.  Building  Fence  under  Stock  Law.  —  Leflore 
County  v.  State,  70  Miss.  769;  Montgomery 
County  v.  Stale,  71  Miss.  153. 

18.  Division  of  Towns.— Somonauk  v.  People, 
178  111.  631. 

19.  Notice  of  Petition  for  New  Town.  —  Ver- 
milion County  -'.  People.  178  111.  222. 

20.  Building  New  Court  House.  —  State  v. 
Wyoming  County  Ct.,  47  W.  Va.  672. 

21.  Reg.  v.  Municipal  Council,  n  U.  C.  C.  P. 
575- 

22.  People  v.  La  Salle  County,  84  III.  303.  25 
Am.  Rep.  461;  Slate  v.  Justices,  58  Mo.  5S3. 
Compare  Ottawa  v.  People,  48  111.  233. 

23.  State  v.  Wyoming  Co  Ct.,  47  W.  Va.  672. 

24.  Fireproof  County  Building.  —  Broaddus  v. 
Essex  County,  (Va.  1901)  3S  S.  E.  Rep.  1 77- 
See  also  Stale  v.  Baker  Counly,  22  Fla.  29. 

25.  Designating  Official  Newspaper.— People  v. 
Cattaiaugus   County,  19   Hun   (N.  Y.)  ri; 
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being  a  statutory  remedy  by  rule  and  attachment ; 1  to  vacate  an  order  selling 
swamp  lands  and  to  desist  from  carrying  such  order  into  execution  ;  2  to  com- 
pel the  correction  of  an  erroneous  description  of  lands  appearing  in  the  records 
in  a  drainage  proceeding.3  Where  there  is  an  adequate  remedy  by  appeal 
from  the  county  commissioners,  mandamus  will  not  lie.4 

9.  Stenographers.  —  Mandamus  lies  to  compel  a  court  stenographer,  in 
accordance  with  his  statutory  duty,  to  write  Dut  and  file  a  list  of  the  objec- 
tions, rulings,  and  exceptions  occurring  at  the  trial  of  a  cause;5  or  to  compel 
the  judge  of  the  trial  court  to  make  and  enforce  an  order  requiring  the  official 
stenographer  to  furnish  a  defendant  in  a  criminal  case  a  transcript  of  the  evi- 
dence without  cost.6  But  mandamus  will  not  lie  to  compel  the  stenographer 
to  comply  with  the  order  of  the  trial  court  requiring  him  to  furnish  a 
transcript,  since  the  court  making  the  order  has  power  and  authority  to 
compel  obedience.7 

10.  Mayor.  —  Mandamus  will  lie  to  compel  a  mayor  to  perform  mere  min- 
isterial duties  imposed  upon  him  by  law,  but  not  to  control  his  discretion, 
though  he  may  be  compelled  to  exercise  it. H 

Illustrations.  —  Mandamus  lies  to  compel  the  mayor  to  sign  ordinances,9  to 
direct  the  city  engineer  to  remove  buildings  from  a  highway  in  compliance 
with  a  resolution  of  the  common  council,10  to  revoke  permits  issued  by  him  in 
violation  of  a  city  ordinance,11  or  to  sign  warrants.1*  Mandamus  will  not  lie 
to  compel  the  mayor  to  allow  a  fee  to  a  physician  or  surgeon  called  by  the 
coroner  to  make  a  post-mortem  examination  where  under  the  statute  or  ord- 
inance involved  the  mayor  has  a  discretion  whether  or  not  to  make  such 
allowance.13 

11.  Notaries  Public.  —  The  duty  of  a  notary  public  in  taking  an  acknowledg- 
ment is  purely  ministerial,  and  where  he  makes  out  an  insufficient  certificate 
he  may  be  compelled  by  mandamus  to  make  a  new  and  proper  certificate.14 

12.  Sheriffs.  —  Mandamus  to  compel  a  sheriff  to  perform  his  duties  will  be 

People  v.  Riggs,  (Supm.  Ct.  Spec.  T.)  19  Misc.  Parker  v.  Hubbard,  64  Ala.  203;  Wigginton 

(N.  Y.)  693;  Taubman  v.  Aurora  County,  (S.  v.  Markley,  52  Cal.  411;  Slate  v.  Hllmore 

Dak.  1900)  84  N.  W.  Rep.  784.    Compare  Peo-  County,  32  Neb.  870;    Second  St.   Road,  1 

pie  v.  Sullivan  County,  56  N.  Y.  249.  Yeates  (Pa.)  155. 

1.  Granting  Appeal.  —  Tyler  v.  Lamar  Tp.,  8.  Action  Compelled.  —  Frank  v.  St.  Louis. 
75  Mo.  App.  561.  145  Mo.  600. 

2.  Vacating  Order  Selling  Swamp  Lands. —  The  immunity  from  j udicial  control  apper- 
Dunklin  County  v.  District  County  Ct.,  23  Mo.  taining  to  the  office  of  governor  of  the  state 
449.  or  to  the  presidency  of  the  United  States  does 

3.  Correcting  Record  in  Drainage  Proceeding. —  not  attach  to  the  mayoralty  of  a  city.  State 
White   v.  Burkelt,  119  Ind.  431.     See  also  v.  Noonan,  59  Mo.  App.  524. 

Wigginton  v.  Markley,  52  Cal.  411.  Change  in  Office  Pendente  Lite.  —  An  action 

4.  Remedy  by  \ppeal.  —  Warren  County  v.  for  a  mandamus  10  compel  the  performance  by 
State,  15  Ind.  250;  State  v.  Baltimore  County,  the  mayor  of  an  official  duty  without  regard 
46  Md.  621;  Taubman  v.  Aurora  County,  (S.  to  the  name  of  the  mayor  does  not  terminate 
Dak.  1900)  84  N.  W.  Rep.  784.  See  White  v.  by  reason  of  a  change  of  mayor,  but  continues 
Burkelt,  119  Ind.  431.  See  generally  supra,  to  act  on  the  office,  and  attaches  to  the  new 
III.  4.  b.  (7)  Remedy  by  Appeal,  Error,  or  incumbent  thereof.  People  v.  Maher,  64  Hun 
Certiorari.  (N.  Y.)  408. 

5.  Preparing  and  Filing  List  of  Objections,  Rul-  9.  Signing  Ordinances.  —  Dreyfus  v.  Loner- 
ings,  and  Exceptions.  —  State  v.   Supple,  22  gan,  73  Mo  App.  336. 

Mont.  1  -  10.  Directing  Removal  of  Buildings  from  High- 

6.  Furnish  Transcript  to  Defendant  in  Criminal  way.  —  People  v.  Mahti,  64  Hun  (N.  Y.)  408. 
Case.  —  State  v.  Zachritz,  145  Mo.  269.  11.  Revocation  of  Permits.  —  State  v.  Noonan, 

When  there  is  no  statute  authorising  the  59  Mo.  App.  524. 

appointr,  ent  of  an  official  stenographer,  man-  12.  Signing  Warrants.  —  State  v.  Born,  97 

dam  us  will  not  issue  to  direct  the  judge  to  Wis.  342;  State  v.  Ames,  31  Minn.  440:  People 

require  one  acting  as  stenographer  to  furnish  v.  Hastings.  5  111.  App.  436.     Compare  O'Hara 

a  transcript  free  of  cost.    State  v.  Wofford,  126  v.  Fagan,  56  N.  J.  L.  279. 

Mo.  435.  13.  Allowing  Fee  to  Physician  Called  by  Coroner. 

7.  Enforcing  Obedience  to  Lower  Court's  Order.  —  Frank  v.  St.  Louis,  145  Mo.  600. 

—  State  v.  Second  Judicial  Dist.  Ct.,  24  Mont.  14.  Making  New  Certificate  of  Acknowledgment. 

566.   But  compaie  Slate  v.  Supple,  22  Mont.  184.  —  Wannall  v.  Kern,  51   Mo.    150;  People  v. 

See  generally  upon  the  principle  involved,  Kempner,  49  N.  Y.  App.  Div.  121. 
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fully  treated  under  another  title  in  this  work.1 

13.  Clerks  of  Court.  —  Mandamus  to  clerks  of  court  has  already  been  fully 
treated  in  this  work.2 

14.  Roads,  Streets,  and  Highways—  a.  In  General  —  Discretion  of  officer. — 

The  discretionary  action  of  officers  vested  with  control  of  streets  and  highways 
cannot  be  controlled  or  directed  by  mandamus.3  But  where  such  discretion 
has  not  been  in  fact  exercised,  and  the  action  taken  is  based  upon  an  error  of 
law,  or  it  is  sought  to  impose  illegal  and  unauthorized  terms  as  a  condition 
of  action,  mandamus  will  lie.4 

Wnen  the  Facts  Are  Admitted,  and  under  such  facts  the  relator  is  entitled  to  the 
desired  action  as  a  matter  of  law,  mandamus  will  lie.5 

Duties  imposed  by  Mandatory  statutes  may  be  enforced  by  mandamus.6 

The  Issuance  of  Permits  or  Franchises  in  regard  to  the  use  and  occupation  of 
streets  and  highways  may  be  compelled  by  mandamus  where  the  relator  has 
a  clear  legal  right  thereto.7  But  where  the  relator  has  no  right  to  do  the  act 
for  which  a  permit  is  sought,8  or  where  the  right  is  disputed  and  doubtful,9 
a  mandamus  will  be  denied. 

The  Writ  Has  Been  Granted,  in  accordance  with  general  principles,  to  compel 
the  issuance  of  a  certificate  of  exemption  from  work  and  labor  on  the  high- 
ways;10 to  compel  commissioners  to  permit  the  removal  of  a  sidewalk  over 
a  vault  for  the  purpose  of  making  necessary  repairs,11  or  of  a  pavement  in 
order  to  lay  tracks ;  13  to  fix  toll  rates;13  to  pass  upon  the  sufficiency  of  a 
highway  officer's  bond ;  14  to  compel  a  city  to  begin  proceedings  for  the  appro- 
priation of  a  turnpike; 15  to  compel  an  estimate  of  the  expense  of  a  street 


1.  See  the  title  Sheriffs,  Marshals,  and 
Constables. 

2.  See  the  title  Clerks  of  Courts,  vol.  6,  p. 
132. 

3.  Discretion  Not  Controlled  by  Mandamus  — 

California.  —  Santa  Rosa  Lighting  Co.  v. 
Woodward,  119  Cal.  30. 

District  of  Columbia.  —  U.  S.  v.  Edmunds,  3 
Mackey  (D.  C.)  142. 

Illinois. —  People  v.  Highway  Com'rs,  118 
111.  239;  Brokaw  v.  Highway  Com'rs,  130  111. 
482. 

Indiana.  — State  v.  Tippecanoe  County,  131 
Ind.  90. 

Iowa.  —  State  v.  Monis,  43  Iowa  192. 
Kentucky. — Com.  v.  Boone  County  Ct.,  82 
Ky.  632. 

Maryland.  —  State  v.  Latrobe,  81  Md.  222. 

Massachusetts. — Ipswich,  Petitioner,  24  Pick. 
(Mass.)  343. 

Missouri.  —  State  v.  St.  Louis,  158  Mo.  505. 

New  Jersey.  — State  v.  Freeholders,  23  N.  J. 
L.  214. 

New  York.  —  Matter  of  Town  Board,  (Supm. 
Ct.  Spec.  T.)  26  N.  Y.  St.  Rep.  285;  People  v. 
Hulse,  38  Hun  (N.  Y.)  388;  People  v.  Clark, 
40  N.  Y.  App.  Div.  214. 

See  also  succeeding  subsertions  of  this 
article. 

4.  Discretion  Not  in  Fact  Exercised.  —  Steele 
v.  County  Com'rs,  83  Ala.  304;  Volcano  Canon 
Road  Co.  v.  Placer  County,  88  Cal.  634;  State 
v.  Flad,  23  Mo.  App.  185;  People  v.  Collis,  17 
N.  Y.  App.  Div.  448;  State  v.  Bailey,  6  Wis. 
291. 

5.  Facts  Admitted.  —  State  v.  Porter,  134 
Ind.  63. 

6.  Enforcement  of  Mandatory  Statutes. —  People 
v.  San  Louis  Obispo  County,  50  Cal.  561; 
Platte  County  Ct.  v.  McFarland,  12  Mo.  166; 


Matler  of  Dauphin  County,  1  Pearson  (Pa.) 
144;  State  v.  Bailey,  6  Wis.  291. 

7.  Issuance  of  Permits  Compelled  —  California. 
—  Periria  v.  Wallace,  129  Cal.  397. 

Delaware.  —  Wilmington  v.  Addicks,  (Del. 
Ch.  1900)  47  Atl.  Rep.  366. 

Maryland.  —  State  v.  Lattobe,  81  Md.  222. 
Missouri.  —  State  v.  Si.  Louis,  145  Mo.  551; 
State  v.  Flad,  23  Mo.  App.  185. 

New  York.  —  People  v.  Keating,  55  N.  Y. 
App.  Div.  528;  Auburn,  etc.,  Plank  road  v. 
Douglass,  9  N.  Y.  444;  Davis  v.  New  York,  14 
N.  Y.  519,  67  Am.  Dec.  186,  note;  People  v. 
Collis,  17  N.  Y.  App.  Div.  44S.  See  People  v. 
Thompson,  98  N.  Y.  6,  reversing  (Supm.  Ct. 
Spec.  T.)  67  How.  Pr.  (N.  Y.)  491. 

Pennsylvania.  —  Com.  v.  Warwick,  185  Pa. 
St.  623. 

See  Missouri  v.  Murphy,  170  U.  S.  78. 

8.  Permit  to  Do  Illegal  Act.  —  Slate  v.  Latrobe, 
81  Md.  222.  See  Missouri  v.  Murphy,  170  U. 
S.  78. 

9.  Right  Doubtful.  —  People  v.  Newton,  58 
N.  Y.  Super.  Ct.  439;  Morthorst  v.  New  York 
Cent.,  etc.,  R.  Co.,  66  N.  Y.  609;  People  v. 
Wendell,  71  N.  Y.  171;  People  v.  Canal  Ap- 
praisers, 73  N.  Y.  443. 

10.  Certificate  of  Exemption  from  Work  on  High- 
ways.—  State  v.  Porter,  134  Ind.  63. 

11.  Removal  of  Sidewalk  to  Repair  Vault. — Peo- 
ple v.  Collis,  17  N.  Y.  App.  Div.  448. 

12.  Laying  Track.  —  People  v.  Squire,  (N.  Y. 
1888)  18  M.  E.  R?p.  362. 

13.  Fixing  Toll  Rates. —  Volcano  Canon  Road 
Co.  v.  Placer  Counly,  8S  Cal.  634;  Weaver- 
ville,  etc.,  Wagon  Road  Co.  v.  Trinity  County, 
64  Cal.  69. 

14.  Sufficiency  of  Bond.  —  Matter  of  Reddish, 
45  N.  Y.  App.  Div.  37. 

15.  Appropriation  of  Turnpike.  —  Gates  v.  Cin- 
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improvement  to  be  assessed  upon  adjacent  landowners;1  to  make  a  new 
assessment  against  abutting  landowners  to  pay  for  improvements  where  the 
first  assessment  was  void  ;  2  to  collect  benefits  assessed  ;  3  to  advertise  for  bids 
for  lighting  the  streets;4  and  to  act  upon  plans  and  specifications  submitted 
by  a  subway  company  acting  under  an  ordinance.5  The  clerk  of  arrears  may 
be  compelled  by  mandamus  to  accept  from  the  owner  the  amount  of  a  street 
assessment.0 

The  Writ  Ha3  Been  Denied,  in  accordance  with  general  principles  already 
explained,  where  it  was  sought  to  compel  the  officers  in  question  to  issue  a 
permit  to  string  or  lay  wires  in  or  through  or  across  streets  and  sidewalks,7  or 
to  permit  the  laying  of  tracks  and  the  construction  of  a  railroad  through 
or  under  the  streets  of  a  city,8  or  the  erection  of  columns  in  support  of  a 
bridge,9  or  to  purchase  a  toll  road,10  or  to  establish  a  particular  grade  for  a 
street,11  or  to  restore  a  street  to  its  former  grade,18  or  to  grade  a  street  its  full 
width, 13  or  to  order  recorded  a  surveyor's  return  for  the  laying  out  of  a  public 
road,11  or  to  ascertain,  describe,  and  record  what  is  claimed  to  be  an  old  pub- 
lic road,15  or  to  order  a  part  of  the  expense  incurred  by  a  town  in  making  a 
highway  to  be  repaid  out  of. the  county  treasury,16  or  to  borrow  money  to 
build  a  highway,17  or  to  permit  the  abutting  owner  personally  to  construct  the 
sidewalk  in  front  of  his  property,1*  or  to  appoint  a  particular  person  to  the 
office  of  road  overseer.19  Pending  an  action  to  dissolve  a  railroad  company  a 
mandamus  to  compel  permission  to  construct  its  road  through  a  city  may  be 
refused.20 

b.  Establishment,  Opening,  and  Vacating.  —  The  Establishment  or  opening 
of  a  Road  rests  largely  in  the  discretion  of  the  commissioners,  and  their  decision 
cannot  be  controlled  or  reviewed  by  mandamus.21    But  where,  through  error 


cinnati,  etc.,  Turnpike  Co.,  6  Ohio  Dec.  337,  4 
Ohio  N.  P.  235. 

1.  Estimate  of  Expense  of  Street  Improvement. 

—  Greencastle  v.  Allen,  43  Inri.  347;  Wren  v. 
Indianapolis,  96  Ind.  206;  Greenfield  v.  State, 
113  Ind.  597;  State  v.  Haworth,  122  Ind.  462. 

2.  New  Assessment  of  Benefits.  —  Frick  v. 
Morford,  87  Cal.  576;  People  v.  Pontiac,  185 
I".  437- 

3.  Collection  of  Benefits  Assessed.  —  Ex  p. 
Jones,  10  N.  Bruns.  183. 

4.  Advertising  for  Bids  for  Lighting  Streets.  — 

Santa  Rosa  Lighting  Co.  v.  Woodward,  119 
Cal.  30. 

5.  Action  on  Plans  and  Specifications  of  Subway 
Company.  —  State  v.  St.  Louis,  145  Mo.  551. 

6.  Acceptance  of  Street  Assessment  in  Arrears. 

—  Lester  v.  Macdaniel,  (N.  Y.  Super.  Cl.  Spec. 
T.)  5  Misc.  (N.  Y.)  190. 

7.  Wires  in  Street.  —  Missouri  v.  Murphy,  170 
U.  S.  78;  State  v.  Towers,  71  Conn.  657;  U.  S. 
v.  Wight,  15  App.  Cas.  (D.  C.)  463. 

8.  Construction  of  Railroad  in  Street.  —  State 
v.  Latrobe,  81  Md.  222;  People  v.  Newton,  (N. 
Y.  1891)  27  N.  E.  Rep.  370,  affirming  58  N.  Y. 
Super.  Ct.  430,  19  Civ.  Pro.  (N.  Y.)'4i6. 

9.  Erection  of  Columns  for  Bridge.  —  People  v. 
Thompson,  98  N.  Y.  6,  reversing  (Supm.  Ct. 
Spec.  T.)  67  How.  Pr.  (N.  Y.)  491. 

10.  Purchase  of  Toll  Road.  —  State  v.  Tippe- 
canoe County,  131  Ind.  90. 

11.  Establishing  Grade  of  Street.  —  People  v. 
Clark,  40  N.  Y.  App.  Div.  214. 

12.  Restoring  Street  to  Grade.  —  Sweet  v.  Con- 
ley,  20  R.  I.  381. 

13.  Grading  Street  Full  Width.  —  Metcalf  v. 
Boston,  158  Mass.  284. 

14.  Recording  Surveyor's  Return,  —  Elizabeth 


v.  Court  of  C.  PL,  49  N.  J.  L.  626;  Stout  v. 
Hopping,  17  N.J.  L.  471;  Johnson  v.  Field, 
17  N.  J.  L.  473.  Compaie  Platle  County  Ct. 
v.  McFarland,  12  Mo.  166.  But  see  Matter  of 
Highway,  18  N.  J.  L.  291. 

15.  Ascertaining,  Describing,  and  Recording  Old 
Public  Road.  —  People  v.  H  ulse,  38  Hun  (N.  Y.) 
388;  State  v.  McCabe,  74  Wis.  481. 

16.  Ipswich,  Petitioner,  24  Pick.  (Mass.) 
343- 

17.  Borrowing  Money  to  Build  Highway.  — 

In  re  Town  Board,  (Supm.  Ct.  Spec.  T.)  7  N. 
Y.  Supp.  165. 

18.  Construction  of  Sidewalk  by  Abutting  Owner. 
—  State  v.  St.  Louis,  158  Mo.  505. 

19.  Appointment  of  Road  Overseer.  —  Davisson 
v.  Solano  County,  70  Cal.  612. 

20.  People  v.  Newton,  126  N.  Y.  656,  affirm- 
ing 58  N.  Y.  Super.  Ct.  439. 

21.  Discretion  Not  Controlled — Alabama.  — 
Steele  v.  County  Com'rs,  83  Ala.  304. 

California.  —  People  v.  Lake  County,  33 
Cal.  487. 

Kentucky.  —  Highbaugh  v.  Hardin  County, 
99  Ky.  16. 

Louisiana.  —  State  v.  Police  Jury,  22  La. 
Ann.  611. 

Massachusetts.  —  Hitchcock  v.  Hampden 
County,  131  Mass.  519;  Hill  v.  Worcester 
County,  4  Gray  (Mass.)  414.  Compare  Richards 
v.  Bristol  County,  120  Mass.  401. 

Missouri.  —  Ball  v.  Pike  County  Ct.,  1  Mo. 
App.  Rep.  351;  Bell  v.  Pike  County  Ct.,  61 
Mo.  App.  173;  Strahan  ^.  Audrian  County  Ct., 
65  Mo.  644. 

Nebraska.  —  Throckmorton  v.  State,  20  Neb. 
647. 

New  York.  —  People  v.  Highway  Com'rs, 
809  Volume  XIX. 


Acts  and  Proceedings 


MANDAMUS. 


of  Public  Officers  and  Boards. 


of  law  or  otherwise,  an  application  to  open  or  establish  a  road  is  denied  upon 
grounds  not  involving  the  exercise  of  discretion,  mandamus  will  lie  to  compel 
the  proper  officers  to  hear  and  determine  the  application  and  to  exercise  their 
discretion.1  Thus  where  an  application  is  denied  upon  the  erroneous  assump- 
tion that  the  statute  is  unconstitutional,  mandamus  is  the  proper  remedy.* 
Mandamus  lies  to  compel  the  opening  and  working  of  a  road  previously  laid 
out  and  established.3  Where  the  road  proceedings  are  void  for  want  of  juris- 
diction, or  irregular  and  otherwise  insufficient,4  or  where  there  are  no  available 
means  for  the  purpose,5  or  where  the  highway  has  been  lawfully  vacated,6  or 
where  a  portion  of  the  right  of  way  has  not  been  obtained,7  mandamus  to 
open  a  road  will  not  be  granted.  Pending  an  appeal  or  certiorari  to  review 
the  proceedings,  man  iamus  will  not  lie  to  compel  the  opening  of  a  way.8 
Mere  contract  obligations  in  connection  with  the  establishment  and  laying  out 
of  a  road  will  not  be  enforced  by  mandamus.9  The  fact  that  the  officer  is 
subject  to  a  penalty  for  failure  to  act  is  no  defense  to  a  mandamus  to  compel 
the  opening  of  a  road.10 

Vacation  of  Highway.  —  A  discretion  as  to  the  discontinuance  or  change  in  the 
location  of  a  road  cannot  be  controlled  by  mandamus. 11  The  validity  of  an 
order  vacating  a  highway  cannot  be  reviewed  on  mandamus  to  compel  the 
opening  of  the  highway  for  its  full  width  when  there  is  a  remed}'  by  certiorari.12 
The  appointment  of  surveyors  to  vacate  a  highway  may  be  compelled.13 

c.  Assessment  and  Payment  of  Damages.  —  Mandamus  wm  Lie  io  compel 
the  proper  officer  to  pay  the  damages  awarded  for  the  opening  of  a  street  or 


42  Hun  (N.  Y.)  463;  People  v.  Albany,  12 
Johns.  (N.  Y.)  415. 

Virginia.  —  Jones  v.  Justices,  1  Leigh  (Va.) 

584. 

Canada.  —  Wilson  v.  Wainfleet,  10  Onl.  Pr. 
147. 

1.  Steele  v.  County  Com'rs,  83  Ala.  304; 
People  v.  Lake  County,  33  Cal.  487;  Moore  v. 
Chester,  45  Vi.  503  See  also  Rand  v.  Town- 
shend,  26  Vt.  670;  Woodstock  v. Gallup,  28  Vt. 

587. 

2.  Sleele  v.  County  Com'rs,  83  Ala.  304. 

3.  Opening  and  Working  Road  Compelled  — 

Connecticut.  —  Treat  v.  Middlelown,  8  Conn. 
243.  See  Waterbury  v.  Hartford,  etc.,  R.  Co., 
27  Conn.  146. 

Illinois.  —  Highway  Com'rs  v.  People,  31  111. 
97;  Hall  v.  People,  57  111.  307;  Sheaff  v.  Peo- 
ple, 87  111.  189,  29  Am.  St.  Rep.  49,  nole:  Peo- 
ple v.  Davis,  93  111.  133;  Oswego  v.  Kellogg, 
99  HI-  590. 

Iowa.  —  Larkin  v.  Harris,  36  Iowa  93;  Moon 
v.  Cort,  43  Iovva  503. 

Massachusetts.  —  Springfield  v.  Highway 
Com'rs,  4  Pick.  (Mass.)  68;  Danvers  v.  High- 
way Com'rs,  6  Pick.  (Mass.)  20;  Richards  v. 
Bristol  County,  120  Mass.  401.  But  see  Hill 
v.  Worcester  County,  4  Gray  (Mass.)  414. 

Nebraska.  —  See  Throckmorton  v.  State,  20 
Neb.  647. 

New  Jersey.  —  State  v.  Elkinton,  30  N.  J.  L. 
335- 

New  York.  —  People  v.  Mills,  109  N.  Y.  69; 
People  v.  Collins,  19  Wend.  (N.  Y.)  56;  People 
v.  Highway  Com'rs,  r  Cow.  (N.  Y.)  23.  Com- 
pare People  v.  Finger,  24  Barb.  (N.  Y.)  341. 

Pennsylvania.  —  Matter  of  Dauphin  County, 
1  Pearson  (Pa.)  144. 

Mandamus  is  not  a  proper  proceeding  to  try 
the  question  of  the  location  of  a  highway,  as 
between  the  public  and  the  owners  of  the  land 
over  which  the  way  is  to  be  laid,  and  where 


such  is  the  evident  purpose,  the  court  in  the 
exercise  of  its  discretion  will  refuse  the  writ. 
People  v.  Curyea,  16  111.  547.  See  also  High- 
way Com'rs  v.  People,  73  III.  203. 

The  writ  will  not  issue  where  the  purpose 
of  the  petition  is  merely  to  locate  a  disputed 
boundary  between  contending  owners,  the 
road  being  already  located,  and  to  the  personal 
knowledge  of  the  commissioners,  upon  the 
line.    People  v.  Davis,  39  111.  App.  162. 

Unreasonable  Delay  in  applying  for  the  writ 
is  sufficient  ground  for  refusing  it.  Boxford 
v.  Essex  County,  7  Pick.  (Mass.)  337. 

4.  Opening  Road  under  Void  or  Irregular  Pro- 
ceedings.—  People  v.  Highrav  Coin'rs,  27  Barb. 
(N.  Y.)  94;  Ex  p.  Clapper,  3  Hill  (N.  Y.)  458; 
People  v.  Allen,  37  N.  Y.  App.  Div.  248;  Peo- 
ple v.  Allen,  (N.  Y.  1900)  57  N.  E.  Rep.  1122; 
State  v.  Exetei,  9  Wis.  554.  See  also  Highway 
Com'rs  v.  People,  66  111.  339,  distinguished  in 
Brokaw  v.  Highway  Com'rs,  130  111.  4S2. 

5.  Want  of  Available  Means.  —  Hall  v.  People, 
57  111.  307;  Warner  v.  Reading,  46  N.  J.  L. 
519- 

6.  Vacation  of  Highway  as  a  Defense.  —  High- 
way Com'rs  v.  People,  31  111  97. 

7.  Right  of  Way  Not  Obtained.  —  Highway 
Com'rs  v.  People,  4  111.  App.  391. 

8.  Pending  Certiorari  or  Appeal.  —  Highway 
Com'rs  v.  People,  99  111.  5S7. 

9.  Contract  Obligations  Not  Enforced.  —  Parrott 
v.  Bridgeport,  44  Conn.  182,  26  Am.  Rep.  439. 

10.  Penalty  for  Failure  to  Act. — Hall  v.  People, 
57  111.  307. 

11.  Discontinuance  or  Change  in  Location.  — 

Callaway  County  Ci.  v.  Round  Prairie  Tp.,  10 
Mo.  679.  See  State  v.  Wood  County  Ct.,  33 
W.  Va.  589 

12.  Remedy  by  Certiorari.  —  Sullivan  v.  Rob- 
bins,  109  Iowa  235. 

13.  Appointment  of  Surveyors  r,o  Vacate  High- 
way. —  State  v.  Judges,  9  N.  J.  L .  246 
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highway,1  or  to  draw  an  order  or  warrant  for  such  payment,2  except  where 
there  is  a  remedy  by  appeal;3  to  levy  a  tax  to  pay  the  amount  awarded;4  to 
estimate  or  assess  damages;5  to  issue  a  warrant  for  a  jury;6  to  accept  the 
verdict  of  a  jury  assessing  damages;  7  to  appoint  appraisers  of  damages  caused 
by  the  construction  of  a  ditch  to  preserve  the  highway;8  or  to  hear  and  deter- 
mine a  claim  for  damages  caused  by  a  change  of  grade." 

Mandamus  Will  Not  Lie  to  review  or  control  the  decision  of  commissioners  upon 
the  merits  of  a  claim  for  damages  sustained  by  the  construction  of  the  road,10 
or  to  compel  them  to  accept  or  reject  a  report  of  a  committee  appointed  to 
appraise  damages.11  Pending  proceedings  to  review  an  award  of  damages  for 
change  of  grade,  a  mandamus  to  compel  the  payment  of  the  award  should  be 
stayed.12 

d.  Repairs  — The  duty  of  keeping  a  way  in  repair  may  be  enforced  by 
mandamus.13  But  any  discretion  vested  in  the  respondent  will  not  be  con- 
trolled.14 Repairs  cannot  be  ordered  to  be  made  in  any  particular  manner.15 
Where  a  road  has  been  lawfully  abandoned  mandamus  will  not  lie  to  compel 
the  authorities  to  keep  it  in  repair. 16  A  statutory  duty  to  plank  or  gravel  a 
road  may  be  enforced  by  mandamus.11,  A  contract  of  a  turnpike  company  to 
repair  a  highway  cannot  be  enforced  by  mandamus.18  A  mandamus  to  com- 
pel the  repair  of  a  road  has  sometimes  been  refused  and  the  parties  left  to 
their  remedy  by  indictment.19    But  ordinarily  the  remedy  by  indictment  or 


1.  Payment  of  Damages  Awarded.  —  People  v. 
Highway  Com'rs,  83  111.  141;  Chicago  v.  Bar- 
bian,  80  111.  482;  Wilson  v.  Berkstresser,  45 
Mo,  283:  People  v.  Syracuse,  78  N.  Y.  56; 
People  v.  Westchester  County,  12  Barb.  (N. 
Y.)  446;  Boyer's  Petition,  15  Pa.  Co.  Ct.  531. 

2.  Order  or  Warrant  for  Payment  of  Damages. 

—  Forsyth  v.  Justices,  Dudley  (Ga.)  37;  Har- 
rington v.  Berkshire  County,  22  Pick.  (Mass.) 
267,  33  Am.  Dec.  741,  cited  with  approval  in 
Furbish  v.  Kennebec  County,  93  Me.  133. 
Compare  Strahan  v.  Audrian  County  Ct.,  65 
Mo.  644. 

3.  Remedy  by  Appeal. —  Boone  County  v. 
Si  ate,  38  Ind.  193. 

4.  Tax  to  Pay  Award.  —  People  v.  Si.  Law- 
rence, 5  Cow.  (N.  Y.)  292;  Shoolbred  v. 
Charleston,  2  Bay  (S.  Car.)  63. 

5.  Estimating  Damages.—  Carpenter  v.  Bristol 
County,  21  Pick.  (Mass.)  25g;  People  v.  Board 
of  Assessors,  (Supm.  Ct.  Gen.  T.)  53  How.  Pr. 
(N.  Y.)  280;  McDowell  v.  Asheville,  112  N. 
Car.  747.  See  Dodge  v.  Essex  County,  3  Met. 
(Mass.)  3S0. 

Loss  of  Jurisdiction.  —  Where  the  supervisors, 
in  proceedings  to  lay  out  a  highway,  have 
lost  jurisdiction,  and  their  action  would  be 
quashed  on  certiorari,  mandamus  will  not  lie 
to  compel  the  justice  to  proceed  to  have  the 
damages  assessed.  People  v.  Ruby,  59  111. 
App.  653. 

6.  Warrant  for  Jury.  —  Reg.  v.  Commission- 
ers, 12  Jur.  915,  17  L.  J.  Q.  B.  341;  Carpenter 
v.  Bristol  County,  21  Pick.  (Mass.)  259;  Men- 
don  v.  Worcester  County,  10  Pick.  (Mass.)  235. 
See  also  Reg.  v.  Commissioners,  15  Q.  B.  761, 
69  E.  C.  L.  761. 

7.  Acceptance  of  Verdict.  —  Com.  v.  Justices, 
5  Mass.  437;  Com.  v.  Justices,  9  Mass.  388. 

8.  Appointment  of  Appraisers. —  Smith  z/.  Leon, 
66  Wis.  199;  State  v.  Leon,  68  Wis.  502. 

9.  Hearing  and  Determining  Claim  for  Damages. 

—  People  ■'.  Asien,  6  Hun  (N.  Y.)  228. 

10.  Discretion  Not  Controlled.  —  Smith  v.  Bos- 
ton, 1  Gray  (Mass.)  72. 


11.  Acceptance  or  Rejection  of  Report.  —  Ken- 
nebunk  Toll  Bridge,  Petitioners,  11  Me.  263; 
People  v.  Brooklyn,  1  Wend.  (N.  Y.)  318,  19 
Am.  Dec  502. 

12.  Pendency  of  Proceedings  to  Review  Award  of 
Damages. —  People  v.  Fitch,  147  N.  Y.  355. 

13.  Repairs  Compelled  by  Mandamus  —  Florida. 
—  State  v.  Putnam  County,  23  Fla.  632. 

Illinois.  —  Ottawa  v.  People,  48  111.  '233; 
People  v.  Bloomington,  63  111.  207;  Haines  v. 
People.  19  111.  App.  354;  Klein  v.  People,  31 
111.  App.  302. 

Indiana.  —  State  v.  Kammam,  15 1  Ind.  407. 
Iowa.  —  Larkin  v.  Harris,  36  Iowa  93;  Pat- 
terson v.  Vail,  43  Iowa  142. 

Kentucky.  —  Hammar  v.  Covington,  3  Met. 
(Ky.)  498;  Callettsburg  v.  Kinner,  13  Bush 
(Ky.)  335- 

Pennsylvania.  —  Uniontown  v.  Com.,  34  Pa. 
St.  293;  Com.  v.  Doylestown,  16  Pa.  Co.  Ct. 
161. 

Wisconsin.  —  State  v.  Wood  County,  41 
Wis.  28. 

Canada.  —  Perrault  v.  Les  Syndics  des 
Chemins,  etc.,  9  Quebec  Super.  Ct.  512. 

Contra.  —  Reg.  v.  Oxford,  etc.,  Turnpike 
Roads.  12  Ad,  &  El.  427,  40  E.  C.  L.  81. 

14.  Discretion  Not  Controlled.  —  People  v. 
Highway  Com'rs,  118  111.  239,  affirming  19  111. 
App.  253;  Rice  v.  Highway  Com'rs,  13  Pick. 
(Mass.)  225. 

15.  Repair  in  Particular  Manner.  —  Klein  v. 
People,  31  111.  App.  302;  Slate  v.  Kammam, 
151  Ind.  407. 

16.  Repair  of  Abandoned  Road.  —  Peck  v.  Los 
Angeles  County,  90  Cal.  384;  Gilmer  v.  Hun- 
nicutt,  57  S.  Car.  166. 

17.  Planking  or  Graveling  Road.  —  Augusta 
Tp.  v.  Municipal  Council,  12  U.  C.  Q.  B.  522. 

18.  Contract  of  Turnpike  Company  to  Repair.  — 
State  v.  Zanesville,  etc.,  Turnpike  Road  Co., 
16  Ohio  St.  308.  Compare  Haines  v.  People,  19 
111.  App.  354. 

19.  Remedy  by  Indictment  for  Repair  of  Road. — 
Reg.  v.  Brown,  13  U.  C.  C.  P.  356;  Reg.  v. 
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fine  will  not  oust  the  remedy  by  mandamus,  since  it  does  not  afford  specific 
relief.1  The  writ  lies  to  compel  the  bringing  of  a  suit  to  recover  a  fine  against 
a  highway  officer  for  failure  to  keep  the  highway  in  repair.2  Mandamus  lies 
to  compel  commissioners  of  adjoining  townships  to  meet  and  apportion  for 
purposes  of  repair  a  road  lying  on  the  division  line.3  Where  there  is  no 
money  available  for  the  purpose,  repairs  to  a  highway  will  not  be  ordered.4 

e.  Obstructions  in  Highways  —  General  Rule.  —  The  discretion  of  the 
proper  authorities  in  permitting  the  erection  or  maintenance  of  obstructions 
in  highways,  such  as  poles  for  electric  wires,  car  tracks,  or  other  similar 
obstructions,  cannot  be  controlled  or  reviewed  by  mandamus.5  But  the 
removal  of  a  nuisance  from  a  highway  may  be  compelled  by  mandamus.6 
Thus  the  removal  of  fences  or  other  obstructions  may  be  compelled.7  Where 
the  obstructions  are  erected  under  color  of  legislative  authority,  and  owing  to 
their  location  cause  no  present  and  substantial  loss,  a  mandamus  to  compel 
their  removal  should  be  denied."  So  where  there  is  a  bona  fide  dispute  as  to 
whether  the  alleged  street  is  a  public  highway  or  private  property,  man- 
damus will  not  lie  to  compel  the  removal  of  obstructions.9 

Effect  of  Other  Remedy.  — ■  Where  an  indictment  will  lie  for  obstructing  a  road, 
and  will  afford  an  equally  convenient,  beneficial,  and  effectual  remedy,  man- 
damus will  not  lie.10  But  ordinarily  the  remedy  against  the  individual  main- 
taining the  nuisance  is  no  bar  to  a  mandamus  to  compel  the  proper  officers 
to  abate  a  nuisance  in  the  street.11 

15.  Bridges  —  Construction  or  Repair.  —  The  discretion  of  the  officers  charged 
with  the  erection,  care,  and  maintenance  of  public  bridges  will  not  be  con- 
trolled by  mandamus  unless  it  is  abused.12    The  proper  officers  may  be  corn- 


Oxford,  etc..  Turnpike  Roads,  12  Ad.  &  El. 
427,  40  E.  C.  L.  81,  4  Per.  &  Dav.  154,  6  Jur. 
2i6,  note. 

1.  Remedy  by  Indictment  or  Fine  No  Defense  — 

State  v.  Kamman,  151  Ind.  407,  overruling 
State  v.  Yant,  134  Ind.  121.  See  also  Hall  v. 
People,  57  111.  307.  See  generally  supra,  ihis 
title,  III.  4.  Other  Adequate  Remedy. 

2.  Compelling  Suit  to  Recover  Fine.  —  State  v. 
Kamman,  151  Ind.  407.  Contra,  State  v. 
Yant,  134  Ind.  121. 

3.  Apportionment  of  Road  on  Division  Line.  — 
Highway  Com'rs  v.  Highway  Com'rs,  74  111. 
App.  185. 

4.  Want  of  Funds  as  a  Defense.  —  Klein  v. 
People,  31  III  App.  302;  Shawnee  County  v. 
State,  42  Kan.  327, 

6.  Discretion  Not  Controlled.  —  People  v.  Mc- 
Murray,  27  Colo.  277;  State  v.  New  Albany, 
127  Ind.  221;  State  v.  Fitzpatrick,  47  La.  Ann. 
1329;  People  v.  Maher,  141  N.  Y.  330;  People 
v.  New  York,  (Supm.  Ct.  Spec.  T.)  1  N.  Y. 
Supp.  95;  People  v.  New  York,  (Supm.  Ct. 
Spec.  T.)  19  How.  Pr.  (N.  Y.)  297;  Com.  v. 
West  Chester  9  Pa.  Co.  Ct.  542. 

6.  Removal  of  Nuisance.  —  Atwood  v.  Partree, 
56  Conn.  81;  Brokaw  v.  Highway  Com'rs,  130 
111.  482;  People  v.  Newton,  (Supm.  Ct.)  20 
Abb.  N.  Cas.  (N.  Y.)  387.  Compare  People  v. 
McMurray,  27  Colo.  277;  Peoples.  Manhattan 
R.  Co.,  (Supm.  Ct.)2oAbb  N.  Cas.  (N.  Y.)  393. 

7.  Removal  of  Fences  and  Other  Obstructions  — 
California.  —  Peck  v.  Los  Angeles  County,  90 
Cal.  384. 

Connecticut.  —  Atwood  v.  Partree,  56  Conn.  81. 

Illinois. — Jennings  v.  Scott,  87  111.  App. 
459;  Hunt  v.  Highway  Com'rs  43  111.  App. 
279;  Brokaw  v.  Highway  Com'rs,  130  111.  482, 
distinguishing  Highway  Com'rs  v.  People,  66 
HI-  339- 


Iowa.  —  Larkin  v.  Harris,  36  Iowa  93;  Pat- 
terson v.  Vail,  43  Iowa  142.  See  Moon  v. 
Cort,  43  Iowa  503. 

New  Jersey.  —  Stale  v.  Holliday,  8  N.  J.  L. 
205;  State  v.  Elkinton,  30  N.  J.  L.  335. 

New  York.  —  People  v.  New  York,  Daily 
Reg.  (N.  Y.)  April  23,  1884;  People  v.  New 
York,  (Supm.  Ct.)  59  How.  Pr.  (N.  Y.)  277; 
People  v.  Wood,  (Supm.  Ct.  Gen.  T.)  13  Abb. 
Pr.  (N.  Y.)  374;  People  v.  Northern  Cent.  R. 
Co.,  164  N.  Y.  289. 

8.  Obstructions  under  Color  of  Right.  —  People 
v.  Manhattan  R.  Co.,  (Supm.  Ct.)  20  Abb.  N. 
Cas.  (N.  Y.)  393. 

9.  Dispute  as  to  Existence  of  Highway.  —  Peo- 
ple v.  Pleasant  Hill,  67  111.  App.  415:  People 
v.  Bloomington,  38  III.  App.  125;  Highway 
Com'rs  v.  People,  66  111.  339;  French  v.  South 
Haven,  85  Mich.  135;  State  v.  Buhler,  90  Mo. 
560;  Schermerhorn  z>.  McCann,  107  Wis.  348. 

A  mandamus  will  not  issue  to  compel  the 
removal  of  obstructions,  where  it  is  not  clear 
but  that  the  way  as  laid  oul,  worked,  and  used, 
runs  elsewhere  and  not  at  the  place  obstructed. 
Hunt  v.  Highway  Com'rs,  43  111.  App.  279. 

10.  Indictment  as  a  Bar  to  Mandamus. — People 
v.  Highway  Com'rs,  29  111.  App.  115;  High- 
way Com'rs  v.  People,  73  111.  203;  Highway 
Com'rs  v.  People,  66  111.  339;  People  v.  Cur- 
yea,  16  111.  547;  State  v.  Yant,  134  Ind.  121. 

Under  the  Illinois  Statute  it  is  no  longer  any 
objection  to  the  issuance  of  a  writ  of  man- 
damus that  there  is  another  adequate  remedy. 
Brokaw  v.  Highway  Com'rs,  130  111.  482. 

11.  Remedy  Against  Individual  Maintaining 
Nuisance. —  People  v.  Newton,  (Supm.  Ct.)  20 
Abb.  N.  Cas.  (N.  Y.)  387. 

12.  Discretion  Not  Controlled.  —  Kinnear  v. 
Haldimand  County,  30  U.  C.  Q.  B.  39S;  Com. 
v.  Boone  County  Ct.,  82  Ky.  632;  State  v. 
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polled  to  consider  an  application  for  the  erection  of  a  bridge,  and  to  cither 
refuse  or  grant  the  application,  but  their  decision  cannot  be  controlled.1 
Accordingly,  the  erection  or  repair  of  a  bridge  will  not  ordinarily  be  compelled 
by  mandamus,  unless  it  clearly  appears  that  there  has  been  an  abuse  of  dis- 
cretion.3 But  the  duty  to  erect,  repair,  or  rebuild  a  bridge,  imposed  by  a 
mandatory  statute  may  be  enforced  by  mandamus,3  and  it  has  frequently  been 
held  that  mandamus  lies  to  compel  the  repair  or  rebuilding  of  a  bridge  where 
such  action  is  necessary  to  the  safe  and  reasonable  use  of  a  highway,  as  dis- 
tinguished from  a  mere  additional  convenience  in  such  use,*  provided  the  cost 
and  the  state  of  the  county  finances  are  such  as  to  justify  the  expenditure.5 
The  doing  of  a  specific  act,  like  the  rebuilding  or  repair  of  a  bridge,  cannot  be 
enforced  where  there  are  no  available  funds  and  no  power  to  procure  them.6 
The  discretion  of  the  proper  officers  as  to  the  plans  and  materials,7  or  as  to 


Coleman,  33  Mo.  App.  470;  People  v.  Queens 
County,  142  N.  Y.  271.  See  also  cases  cited 
more  specifically  infra,  this  section. 

1.  Hearing  of  Application  for  Bridge  Compelled. 
—  Com.  v.  Boone  County  Ct.,  82  Ky.  632. 

2.  Erection  or  Repair  of  Bridge  —  Georgia.  — 
Patterson  v.  Taylor,  98  Ga.  646. 

Illinois.  —  Highway  Com'rs  v.  People,  ig 
III.  App.  253,  affirmed  nom.  People  v.  High- 
way Com'rs,  118  III.239;  Peoples.  Highway 
Com'rs,  32  111.  App.  164;  St.  Clair  County  v. 
People,  S5  111.  396. 

Indiana.  — Staler.  Greene  County,  119  Ind. 
444 ;  State  v.  Martin  County,  125  Ind.  247. 

Iowa.  — State  v.  Morris,  43  Iowa  192 

Michigan.  —  Travis  v.  Skinner,  72  Mich. 
152;  Perrine  v.  Hamlin  Tp.,  48  Mich.  641. 

Minnesota.  —  State  v.  Somerset,  44  Minn. 
549- 

Missouri. — State  v.  Coleman,  33  Mo.  App. 
470. 

-W-ui  York.  —  People  v.  Queens  County,  71 
Hun  (N.  Y.)  97. 

Ohio.  —  Slate  v.  Hamilton  County,  49  Ohio 
St.  301. 

Virginia.  —  Com.  v.  Justices,  2  Va.  Cas.  499. 

Wisconsin.  —  Slate  v.  Ahnapee,  99  Wis.  322; 
State  v.  Mt.  Pleasant,  16  Wis.  613. 

Canada.  —  Wescott  v.  Peterborough  County, 
33  U.  C.  Q.  B.  280;  Moulton,  etc.,  Tps.  v. 
Haldimand  County,  12  Ont.  App.  503. 

3.  Erection  or  Bepair  under  Mandatory  Statute 
— ■  Connecticut.  —  Williams  v.  New  Haven,  68 
Conn.  263. 

Kansas.  —  State  v.  Cloud  County,  39  Kan. 
700. 

Maine.  —  Brunswick  v.  Bath,  90  Me.  479. 

Minnesota. — State  v.  Renville  County, 
(Minn.  1901)  85  N.  W.  Rep.  830. 

Nebraska.  —  Dutton  v.  State,  42  Neb.  804. 

New  York.  — People  v.  Queens  County,  142 
M.  Y.  271;  People  v.  Queens  County,  151  N.  Y. 
191,  affirming  91  Hun  (N.  Y.)  241. 

Pennsylvania.  —  York  County  v.  Com.,  72 
Pa.  St.  24;  Myers  v.  Com.,  no  Pa.  St.  217. 
See  Com.  v.  Westfield,  11  Pa.  Co.  Ct.  369. 

Virginia.  —  Com.  v.  Justices,  2  Va.  Cas.  9; 
Brander  v.  Chesterfield  Justices,  5  Call  (Va.) 
518.  2  Am.  Dec.  606. 

West  Virginia.  —  Doolitlle  v.  Cabell  County 
Ct.,  28  W.  Va.  174. 

Canada.  —  Brooks  z\  Haldimand  County,  Q. 
B  E.  T.  1877,  not  reported.  See  Reg.  v. 
Haldimand  County,  38  U.  C.  Q.  B.  396. 


Public  or  Private  Bridge.  —  Mandamus  to  the 
highway  commissioner  to  repair  :\  bridge  will 
not  issue  where  the  commissioner  denies  that 
the  bridge  is  public,  unless  the  petitioner  shows 
affirmatively  that  it  is  a  public  bridge.  Travis 
v.  Skinner,  72  Mich.  152. 

Constructing  Approaches  on  Private  Land.  — 
County  commissioners  cannot  be  compelled  by 
mandamus  10  construct  an  approach  10  a 
county  bridge,  erected  by  them  on  the  site  in- 
dicated by  the  bridge  viewers,  where  the 
bridge  does  not  connect  with  a  public  high- 
way, as  the  commissioners  have  no  power  to 
appropriate  private  land,  or  to  lay  out  a  high- 
way to  the  bridge.  Com.  v.  Loomis,  25  W.  N. 
C.  (Pa.)  55- 

4.  Repair  or  Rebuilding  Compelled  by  Mandamus 

—  Illinois.  —  People  v.  Highway  Com'rs,  158 
111.  197;  Klein  v.  People,  31  111.  App.  302. 

Indiana.  —  Hamilton  County  v.  State,  113 
Ind.  179;  Daviess  County  v.  State,  141  Ind. 
187;  State  v.  Gibson  County,  80  Ind.  478,  41 
Am.  Rep.  821;  State  v.  Demaree,  80  Ind.  519; 
Hamilton  County  v.  State,  113  Ind.  179;  State 
v.  Greene  County,  119  Ind,  444.  See  State  v. 
Martin  County,  125  Ind.  247. 

Maine.  —  See  Brunswick  v.  Bath,  90  Me.  479. 

Michigan.  —  Bigelow  v.  Brooks,  119  Mich. 
208;  Brophy  v.  Schindler,  (Mich.  1901)  85  N. 
W.  Rep.  1 1 14. 

New  York.  —  In  re  Highway  Com'rs,  (Supm. 
Ct.  Gen.  T.)  3  N.  Y.  Supp.  461;  People  v 
Queens  County,  142  N.  Y.  271. 

Wisconsin.  —  Stale  v.  Mt.  Pleasant,  16  Wis. 
613:  State  v.  Wood  County,  41  Wis.  28. 

Canada.  —  Moulton,  etc.,  Tps.  v.  Haldimand 
County,  12  Ont.  App.  503. 

Compare  State  v.  Cowgill,  etc..  Milling  Co., 
156  Mo.  620. 

5.  Hamilton  County  v.  State,  113  Ind.  179; 
State  v.  Greene  County,  119  Ind.  444. 

6.  Want  of  Funds  as  a  Defense.  —  Highway 
Com'rs  v.  People,  19  111.  App.  253,  affirmed 
People  v.  Highway  Com'rs,  118  111.  239;  State 
v.  Cloud  County,  39  Kan.  700;  State  v.  Wood 
County,  72  Wis.  629.  See  Klein  v.  People,  31 
111.  App.  302. 

Mandamus  will  not  lie  to  compel  highway 
commissioners  to  proceed  to  rebuild  a  de- 
stroyed bridge  where  the  cost  would  greatly 
exceed  the  amount  prescribed  by  statute. 
Goodsell  v.  Post,  30  Mich.  353. 

7.  Discretion  as  to  Plans  and  Materials.  — 
People  v.  Queens  County,  142  N.  Y.  271. 
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the  location  of  the  bridge,1  cannot  be  controlled  by  mandamus.  A  mere  con- 
tract to  build  or  repair  a  bridge  will  not  be  enforced  by  mandamus.3 

Remedy  by  Indictment.  —  Where  the  obligation  to  build  or  repair  a  bridge,  is 
doubtful,  the  parties  should  be  left  to  their  remedy  by  indictment.3  Upon 
general  principles  a  remedy  by  indictment  is  not  such  an  adequate  and  specific 
remedy  as  to  oust  the  jurisdiction  by  mandamus,4  but  a  mandamus  to  compel 
the  repair  of  a  bridge  has  been  denied  upon  the  ground  that  the  proper  remedy 
is  by  indictment.5 

Discontinuance  or  Removal.  —  A  discretion  to  discontinue  or  alter  the  location  of 
a  bridge  cannot  be  controlled  by  mandamus.6 

County  Aid  in  Construction.  —  The  duty  imposed  by  a  mandatory  statute,  to 
furnish  aid  in  building  a  bridge,  may  be  enforced  by  mandamus,7  but  the  con- 
ditions of  the  statute  must  first  be  complied  with.8 

Payment  for  the  Construction  of  a  bridge  may  be  compelled  by  mandamus  where 
the  statute  is  mandatory.9 

A  Defective  Performance  of  the  work  or  a  departure  from  the  contract  may  be 
urged  as  a  defense  to  a  mandamus  to  require  payment,  but  not  as  a  counter- 
claim. 10 

Bridge  between  Adjoining  Counties.  — The  appointment  of  commissioners  to  confer 
with  the  commissioners  of  an  adjoining  county  with  a  view  to  building  a  bridge 
over  a  stream  dividing  the  two  counties  may  be  compelled  by  mandamus.11 
A  levy  to  defray  the  expenses  of  a  bridge  between  adjacent  counties  will  not 
be  compelled  until  the  matter  has  been  acted  upon  by  the  county  officials.13 
The  writ  lies  to  compel  a  county  to  contribute  to  the  maintenance  of  a  bridge 
between  it  and  an  adjacent  county.13 

The  Appointment  of  a  Superintendent  to  take  charge  of  the  construction  of  a  bridge 
is  discretionary  and  cannot  be  compelled  by  mandamus.14 

The  Purchase  of  a  Bridge  under  a  mandatory  statute  may  be  compelled  by 
mandam  us.15 

16.  Patents  and  Trademarks  —  Granting  or  Refusing  Patent.  —  Mandamus  lies  to 


1.  Discretion  as  to  Location  of  Bridge.  —  Kin- 
near  v.  Haldimand  County,  30  U.  C.  Q.  B.  398; 
Atty.-Gen.  v.  Kalkaska,  etc.,  Counties,  120 
Mich.  357;  Oxby  v.  Antrim  County,  (Mich 
igoo)  83  N.  W.  Rep.  132;  State  v.  Wood  County 
Ct.,  33  W.  Va.  589. 

2.  Contract  to  Build  or  Repair  Bridge.  — ■  Reg. 
v.  Sears,  n  N.  Bruns.  68;  Patroit  v.  Bridge- 
port, 44  Conn.  182,  26  Am.  Rep.  439. 

3.  Duty  Doubtful  —  Remedy  by  Indictment.  — 
Kinnear  v.  Haldimand  County,  30  U.  C.  Q. 
B.  398;  Reg.  v.  Municipal  Corp.  20  U.  C.  Q. 

B.  574- 

4.  Remedy  by  Indictment  Not  Exclusive  of  Man- 
damus.—  See  supra.  III.  4.  (2)  Indictment  or 
Criminal  Prosecution.  See  also  Moulton,  etc., 
Tps.  v.  Haldimand  County,  12  Ont.  App. 
503- 

5.  Indictment  Proper  Remedy  to  Compel  Repair 
of  Bridge.  —  Jamieson  v.  Lanark  County,  38 
U.  C.  Q.  B.  647.  See  also  Reg.  v.  Oxford, 
etc..  Turnpike  Roads,  12  Ad   &  El.  427  40  E. 

C.  L.  8r;  Reg.  v.  Brown,  13  U.  C.  C.  P.  356. 
Compare  Brunswick  v.  Bath,  90  Me.  479. 

6.  Discontinuance  or  Removal  of  Bridge.  — 
State  v.  Wool  County  Ct.,  33  W.  Va.  589. 

7.  Compelling  County  Aid  in  Construction  ol 
Bridge  —  Units,/  States.  —  U.  S.  v.  Washington, 
2  Cranch  (C.  C.)  174,  28  Fed.  Cas.  No.  16,646. 

Illinois.  — Du  Page  County  v.  Highway 
Com'rs,  142  III.  607;  Champaign  County  v. 
Condit,  120  111.  301;  People  v.  Macon  County, 


19  111.  App.  264;  Stark  County  v.  People,  19  111. 
App.  495,  affirmedui,  IH.  459;  People  v.  High- 
way Com'rs,  32  111.  App.  164;  Campaign  Couniy 
v.  Condit,  24  111.  App.  560. 

Wisconsin.  ■ — ■  State  v.  Racine  Couniy,  70  Wis. 
543;  State      Pierce  County,  71  Wis.  321. 

8.  Compliance  with  Conditions  Precedent.  — 
Stark  County  v.  People,  118  III.  459.  affirming 
19  111.  App.  495;  Macon  County  v.  People,  121 
111.  616;  Kankakee  County  v.  People,  24  111. 
App.  410;  Kendall  County  v.  People,  12  III. 
App.  210,  followed  by  Madison  County  v. 
People,  16  III.  App.  305. 

9.  Payment  under  Mandatory  Statute.  —  Ander- 
son County  Ct.  v.  Stone,  18  B.  Mon.  (Ky.)  848: 
Peoples.  Livingston  County,  68  N.  Y.  114. 
reversing  6  Hun  (N.  Y.)  572. 

10.  Defective  Performance  of  Contract  as  Defense. 
—  Anderson  Couniy  Ct.  v.  Stone,  iS  B.  Mon. 
(Ky.)  848. 

11.  Appointment  of  Commissioners.  —  Nelson 
County  Ct.  v.  Washington  County  Ct.,  14  B. 
Mon.  (Ky.)  74. 

12.  Nelson  Countv  Ct.  v.  Washington  County 
Ct.,  14  B.  Mon.  (Ky.)  74. 

13.  Maintenance  of  Bridge  Between  Adjoining 
Counties.  —  Gloucestet  Countv  v.  Middlesex 
County,  8S  Va.  843. 

14.  Appointment  of  Superintendent.  —  State  v. 
Martin  Couniy,  125  Ind.  247. 

15.  Purchase  of  Bridge.  —  Pumphrey  v.  Balti- 
more, 47  Md.  145,  28  Am.  Rep.  446. 
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compel  the  commissioner  of  patents  to  receive  and  determine  an  application 
for  a  patent  or  for  the  reissue  of  a  patent.1  The  action  of  the  commissioner 
in  awarding  or  refusing  a  patent  to  an  applicant,  and  in  matters  of  that  descrip- 
tion, is  quasi-judicial  and  cannot  be  dictated,  controlled,  or  reviewed  by  man- 
damus." But  after  the  commissioner  has  determined  that  a  patent  shall  issue, 
all  further  acts  in  connection  with  the  issuance,  such  as  preparing  the  patent 
for  signature,  signing,  countersigning,  and  delivery,  are  purely  ministerial  and 
may  be  compelled  by  mandamus.3  So  where  the  commissioner  has  decided 
against  the  claim  for  a  patent,  mandamus  will  not  lie  to  compel  him  to  take 
any  further  steps  looking  to  the  issuance  of  the  patent.4  In  determining 
whether  an  applicant  for  the  reissue  of  a  patent  is  an  assignee  within  the 
meaning  of  the  statute,  the  commissioner  acts  judicially.5 

Registration  of  Trademarks  and  Labels.  —  Mandamus  will  not  lie  to  compel  the 
commissioner  of  patents  to  register  a  trademark  after  he  has  examined  and 
rejected  an  application  for  its  registration,  since  the  registration  of  a  trade-mark 
is  a  quasi-judicial  and  not  merely  a  ministerial  act.6  But  the  duty  of  the 
commissioner  to  register  a  ''  label "  is  ministerial  and  may  be  enforced  by 
mandamus.7 

Eeinstatement  of  Interference  Proceedings. —  Mandamus  will  not  lie  to  compel  the 
commissioner  to  reinstate  interference  proceedings  which  had  been  dissolved 
by  him  for  want  of  patentability  in  the  subject  matter,  and  to  proceed  to 
determine  the  question  of  priority,  upon  the  ground  that  the  relator  had  been 
put  to  expense  in  defending  the  interference,  and  that  the  commissioner's 
action  had  discredited  his  patent  and  injured  his  business.8 

Disbarment  of  Attorney.  —  Mandamus  will  not  lie  to  compel  the  secretary  of  the 
interior  to  hear  argument  on  the  question  of  the  approval  of  the  report  of  the 
commissioner  of  patents  disbarring  a  patent  attorney  from  practice  before 
the  patent  office,  the  attorney  having  had  full  and  fair  hearing  and  trial  before 
the  commissioner.9 

Writ  Not  a  Substitute  for  Appeal.  —  Mandamus  cannot  be  made  to  perform  the 
functions  of  an  appeal  or  writ  of  error  in  patent  and  trademark  cases.10 

17.  Corporations.  —  A  mere  ministerial  duty  in  respect  to  corporations  may 
be  enforced  by  mandamus.11  Thus  in  a  proper  case  the  secretary  of  state  may 
be  compelled  to  permit  the  filing  of  articles  of  incorporation  and  to  issue  a 
charter  or  certificate  of  incorporation.12  Such  action,  of  course,  will  not  be 
compelled  where,  by  reason  of  noncompliance  with  the  statute  or  otherwise, 
the  relators  are  not  entitled  to  be  incorporated.13  Where  the  name  of  the  pro- 
posed corporation  is  the  same  as,  or  an  imitation  of,  the  name  of  an  existing 

1.  Commissioner  of  Patents  v.  Whiteley,  4  Wall.  (U.  S.)  533;  U.  S.  v.  Duell,  172  U.  S. 
Wall.  (U.  S.)  533.  577,  affirming  U.  S.  v.  Seymour,  10  A  pp.  Cas. 

2.  Discretion  of  Commissioner  of  Patents. —  (D.  C.)  294;  Seymour  v.  U.  S.,  2  App.  Cas.  (D. 
Butterworth  v.  Hoe,  112  U.  S.  50;  U.  S.  v.  C.)  240.  See  generally  szipta,  III.  4.  b.  (7) 
Butterworth,  3  Mackey  (D.  C.)  229.  Remedy  by  Appeal,  Error,  or  Certiorari. 

3.  Butterworth  v.  Hoe,  112  U.  S.  50.  See  11.  Ministerial  Duties  Enforced.  —  Reg.  v. 
same  case  below,  U.  S.  v.  Butterworth,  3  Registrar,  57  L.  J.  Q.  B.  433,  21  Q.  B.  D.  131, 
Mackey  (D.  C.)  229.  5g  L.  T.  N.  S.  67,  36  W.  R.  695,  52  J.  P.  710; 

4.  Commissioner  of  Patents  v.  Whiteley,  4  State  v.  Stephens,  136  Mo.  537;  State  v.  Chase, 
Wall.  (U.  S.)  522.  5  Ohio  St.  528. 

5.  Commissioner  of  Patents  v.  Whiteley,  4  12.  Incorporation  Compelled.— Matter  of  Spring 
Wall.  (U.  S.)  532.  Valley  Water  Works,  17  Cal.  136;  Franklin 

6.  Registration  of  Trademark.  —  Seymour  v.  Bridge  Co,  v.  Wood,  14  Ga.  80. 

U.  S  .  2  App.  Cas.  (D.  C.)  240.  Under  the  New  York  Insurance  Law,  the  duties 

7.  Registration  of  Label  Compelled  by  Man-  of  the  insurance  commissioner  in  regard  to 
damua. —  U.  S.  v.  Marble,  1  Mackey  (D.  C.)  the  reincorporation  of  mutual  benefit  ftaterni- 
284;  U.  S  v.  Marble,  3  Mackey  (D.  C.)  32.  ties  are  ministerial  and  may  be  enforced  by 

8.  Reinstatement  of  Interference  Proceedings.  —  mandamus.  People  ?/.  Payn,  (Supm.  Ct.  Spec. 
Seymour  v.  U.  S.,  10  App.  Cas.  (D.  C.)  T.)  28  Misc  (N.  Y.)  275,  affirmed  60  N.  Y. 
5°7-  Supp.  t  1 46  and  161  N.  Y.  229. 

9.  Disbarment  of  Attorney. —  U.  S.  v.  Bliss,  12  13.  No  Right  to  Incorporation.  —  Powell  v. 
App.  Cas.  (D.  C.)  485.  Dawson,  45  W.  Va.  780;  People  v.  Nelson,  46 

10.  Commissioner  of  Patents  v.  Whiteley,  4      N.  Y.  477. 
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corporation,  the  writ  will  not  be  granted.1  Mandamus  will  lie  to  compel  the 
secretary  of  state  to  file  in  his  office  a  document  necessary  to  a  change  of  name 
of  a  corporation.2  A  foreign  corporation  which  has  not  complied  with  the 
statutory  provisions  cannot  compel  the  secretary  of  state  to  issue  a  certificate 
authorizing  it  to  do  business  in  the  state.3  The  insurance  commissioner,  in 
granting,  refusing  or  revoking  a  certificate  of  authority  to  do  business  within 
the  state,  exercises  a  judicial  or  discretionary  authority,  and  his  decision  can- 
not be  reviewed  or  controlled  by  mandamus4  in  the  absence  of  bad  faith, 
fraud,  or  abuse  of  discretion.5  Where  a  foreign  insurance  company  has  fully 
complied  with  all  the  conditions  of  the  statute  necessary  to  entitle  it  to  do 
business  in  the  state,  mandamus  will  lie  to  compel  the  secretary  of  state  to  file 
in  his  office  the  certificate  designating  an  agent  to  receive  process,  and  the 
consent  of  such  person  to  act  as  agent.6  Mandamus  lies  to  compel  the  secre- 
tary of  state  to  revoke  the  license  of  a  foreign  insurance  company  where  the 
company  has  violated  the  conditions  on  which  the  license  was  granted.7 

18.  Drains  and  Drainage.  —  Mandamus  will  lie  to  compel  the  proper  officers 
to  repair  and  modify  a  drainage  system  so  as  to  make  it  sufficient,8  to  build  a 
bridge  across  a  drainage  ditch,9  to  issue  certificates  for  work  done  by  a  con- 
tractor in  accordance  with  specifications, 10  to  appoint  freeholders  to  fix  com- 
pensation to  another  county  into  which  an  outlet  ditch  has  been  constructed,11 
to  hear  and  determine  an  appeal,12  or  to  pay  for  the  construction  of  a  ditch 
out  of  assessments  levied  and  collected  for  that  purpose.13 

19.  Paupers.  —  Mandamus  lies  to  compel  the  officers  whose  duty  it  is  to 
act,  to  receive  and  maintain  a  pauper,  under  a  valid  order  of  removal,14  to  pay 
appropriations  made  for  the  support  of  poor  persons,16  to  receive  and  hear  the 
application  of  a  prisoner  to  take  the  poor  debtor's  oath,16  or  to  make  an  appor- 
tionment of  the  expenses  of  paupers  in  towns  created  by  the  division  of  a 
former  town.17  But  mandamus  will  not  lie  to  compel  provision  for  the  relief 
of  poor  persons  when  the  making  of  such  provision  is  discretionary,18  nor  will 
the  court  interfere  because  the  overseers  of  the  poor  delay  the  prosecution  of 


1.  State  v.  McGrath,  92  Mo.  355. 

Where  the  secretary  of  state  has  refused  to 
receive  and  file  a  certificate  of  a  vote  of  the 
stockholders  of  a  corporation  changing  its 
name,  for  the  reason  that  the  proposed  name 
has  been  previously  assumed  by  another  cor- 
poration, mandamus  will  not  lie  to  compel 
him  to  file  such  certificate.  Illinois  Watch 
Case  Co,  v.  Pearson,  140  111.  423. 

Reincorporation  under  Same  Name. —  Where 
the  statute  permits  a  corporation  to  reincor- 
porate under  the  same  name,  mandamus  lies 
to  enforce  that  right,  although  the  name  is  the 
same  as  that  of  an  existing  corporation.  Peo- 
ple v.  Payn,  161  N.  Y.  229,  affirming  (Supm. 
Ct.  App.  Div.)  60  N.  Y.  Supp.  1146  and  28 
Misc.  (N.  Y.)  275. 

2.  Change  of  Name  of  Corporation.  —  State  v. 
Lesueur,  141  Mo.  29;  Illinois  Watch  Case  Co. 
v.  Pearson,  140  111.  423. 

3.  English,  etc.,  Mortg.,  etc.,  Co.  v.  Hardy, 
93  Tex.  289. 

4.  Discretion  of  Insurance  Commissioner  Not 
Controlled.  —  State  v.  Carey,  2  N.  Dak.  36; 
American  Casualty  Ins.,  etc.,  Co.  v.  Fyler,  60 
Conn.  44S;  In  re  Schmitt,  (Supm.  Ct.  Gen.  T.) 
10  N.  Y.  Supp.  583;  State  v.  Moore,  42  Ohio 
St.  103;  State  v.  Benton,  25  Neb.  834. 

5.  State  v.  Moore,  42  Ohio  St.  103;  State  v. 
Benton,  25  Neb,  834. 

6.  State  v.  Rotwitt,  18  Mont.  92. 

7.  Slate  v.  Doyle,  40  Wis  175,  22  Am.  Rep. 
692. 
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8.  Repairing  and  Modifying  Drainage  System. 

—  Peotone,  etc..  Union  Drainage  Dist.  No.  1 
v.  Adams,  163  111.  42S,  61  111.  App.  435;  White 
v.  Gosfield  Tp.,  2  Ont.  287,  10  Ont.  App.  555. 

9.  Building  Bridge. —  Union  Drainage  Dist. 
No.  1  v.  O'Reilly,  34  111.  App.  298,  affirmed 
132  1)1.  App.  631;  Meents  v.  Reynolds,  62  111. 
App.  17. 

10.  Certificate  of  Work  Done  by  Contractor. —  State 

v.  Bever,  143  Ind.  48S.  See  also  generally 
supra,  this  section,  7.  b.  (1)  (a)  Audit  of  Claims. 

11.  Appointment  of  Freeholders  to  Fix  Compensa- 
tion.—  Cuff  v.  State,  52  Ohio  St.  361. 

12.  Hearing  and  Determination  of  Appeal.  — 
Sanner  v.  Union  Drainge  Dist.,  64  111.  App.  62. 

13.  Payment  for  Ditch  Out  of  Assessment. — 
Ingeiman  v.  Slate,  128  Ind.  225. 

14.  Receiving  and  Maintaining  Pauper. — Over- 
seers of  Poor  v.  Overseers  of  Poor,  82  Pa.  St. 
275.  Centra,  Exp.  Downton,  8  El.  &  Bl.  856, 
92  E.  C.  L.  856,  27  L.  J.  M.  C.  2S1,  holding 
that  the  ptoper  remedy  is  by  indictment. 

15.  Paying  Appropriations  for  Support  of  Poor 
Persons.  —  Yolo  County  v.  Dunn,  77  Cal.  133, 
cited  in  Lassen  County  v.  Shinn,  88  Cal.  513. 

16.  Hearing  Application  for  Poor  Debtor's  Oath. 

—  Hoar  v.  Jail  Delii'erv  Com'rs,  2  Yt.  402. 

17.  Apportioning  Expenses  of  Paupers  Where 
Town  Is  Divided.  —  Overseers  of  Poor  v.  Ovet- 
seers  of  Poor,  2  Cow.  (N.  Y.)  485. 

18.  Discretion  in  Providing  for  Relief  of  Poor 
Persons.  —  Palmer  v.  Reynolds,  5  Pa.  Dist.  57S; 
McDougall  v.  Lobo  Tp.,  21  U.  C.  Q.  B.  80. 
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suits  to  recover  certain  penalties,  it  not  appearing  that  they  are  acting  in  bad 
faith.1  A  mandamus  to  compel  the  levy  or  payment  of  a  poor  rate  has  been 
denied.2 

20.  Elections. — For  a  full  treatment  of  mandamus  in  election  cases  refer- 
ence is  made  to  another  part  of  this  work.3 

21.  Taxation.  —  Mandamus  in  taxation  cases  will  be  fully  treated  under 
another  title  in  this  work.4 

22.  Inspection  and  Copy  of  Records.  —  Where  a  party  has  a  clear  legal  right 
to  inspect  and  make  copies  of  public  records  or  entries  therein,  mandamus 
will  lie  to  compel  the  party  having  custody  of  such  records  to  permit  them  to 
be  inspected  or  copied.5  But  there  are  numerous  cases  where  the  writ  has 
been  denied  upon  the  ground  that  the  relator  had  no  right  to  make  the  inspec- 
tion or  copies  demanded.6  Thus  where  the  relator  claimed  the  right  to  copy 
the  entire  records  for  the  purpose  of  making  a  set  of  abstract  books  for  private 
use  or  speculation  the  writ  was  denied,7  but  a  person  engaged  in  examining 
and  guaranteeing  titles  is  entitled  to  have  access  to  the  records  for  the  purpose 
of  examining  a  particular  title,  and  may  enforce  such  right  by  mandamus.9 
An  officer  whose  duty  it  is  to  furnish  certified  copies  of  instruments  on  file  in 
his  office  may  be  compelled  to  do  so  by  mandamus.9 

23.  Extradition  of  Fugitives  from  Justice.  —  The  governor  of  a  state  cannot 
be  compelled  by  mandamus  in  the  federal  courts  to  deliver  up  a  fugitive  from 
justice  to'  another  state  although  it  is  his  clear  ministerial  duty  to  do  so.10 

24.  Municipal  Securities.  — ■  Where,  under  the  statutes  or  ordinances  involved, 
it  is  the  plain  ministerial  duty  of  the  respondents  to  execute  and  issue  munici- 
pal securities  for  any  purpose,  or  to  do  any  act  in  relation  thereto,  mandamus 


1.  Prosecution  of  Suits  for  Penalties.  —  People 
v.  Leonard,  74  N.  Y.  443. 

2.  Levy  or  Payment  of  Poor  Rate.  —  Rex  v. 
Benn,  6  T.  R.  198;  Exp.  Reeve,  5  Dovvl.  668, 
W.  W.  &  D.  64. 

3.  See  the  Lille  Elections,  vol.  io,  p.  552. 

4.  See  the  title  Taxation. 

5.  Writ  Lies  to  Permit  Inspection  and  Copy  — 
England.  —  Rex  v.  Merchant  Tailors'  Co.,  2 
B.  &  Ad.  115,  22  E.  C.  L.  40;  Rex  v.  Justices, 
6  Ad.  &  El.  84,  33  E.  C.  L.  17;  Rex  v.  Clear,  7 
Dowl.  &  R.  393,  4  B.  &  C.  899,  10  E.  C.  L. 
466;  In  re  Burton,  etc.,  Co.,  31  L.  J.  Q.  B.  62, 
10  W.  R.  87. 

Canada.  —  In  re  Union  School  Trustees,  17 
U.  C.  Q.  B.  275. 

United  States.  —  U.  S.  v.  Hutton,  io  Ben. 
(U.  S.)  268,  26  Fed.  Cas.  No.  15,433. 

Alabama.  — Brewer  v.  Watson,  61  Ala.  310. 

Colorado.  —  Stocknan  v.  Brooks,  17  Colo.  248. 

Indiana.  —  State  v.  King,  154  Ind.  621. 

Louisiana.  —  Scott  v.  Police  Jury,  46  La. 
Ann.  278. 

Maine.  —  Halves  v.  While,  66  Me.  305. 

Michigan. —  Brown  v.  Knapp,  54  Mich.  132. 

New  Jersey.  • —  Barber  v.  West  Jersey  Title, 
etc.,  Co.,  53  N.  J.  Eq.  158;  Ferry  v.  Williams, 
41  N.  J.  L.  332,  32  Am.  Rep.  219. 

New  York.  —  People  v.  Cornell,  47  Barb.  (N. 
Y.)  329,  reversed  35  How.  Pr.  (N.  Y.)  31; 
Neville  v.  Board  of  Health,  (Supm.  Ct.)  29 
Abb.  N.  Cas.  (N.  Y.)  59;  People  v.  Haws,  34 
Barb.  (N.  Y.)  78. 

Pennsylvania.  —  Com.  v.  Walton,  6  Pa.  Dist. 
287. 

Tennessee.  —  Beck  v.  Puckett,  2  Shannon 
Tenn.  Cas.  491. 

Texas.  —  Bradley  v.  McCrabb,  Dall.  (Tex.) 
504. 

19  C.  of  L.— 52  817 


Virginia.  —  Peters  v.  Auditor,  33  Gratt.  (Va.) 
368;  Clay  v.  Ballard,  87  Va.  787. 

6.  No  Legal  Right  —  Writ  Denied  on  Merits.  — 
Ex  p.  Briggs,  1  El.  &  El.  881,  102  E.  C.  L.  881, 
28  L.  J.  Q.  B.  272;  Colnon  v.  Orr,  71  Cal.  43; 
Schmedding  v.  May,  85  Mich.  1;  Thomas  v. 
Hamilton,  101  Mich.  387;  Diamond  Match  Co. 
v.  Powers,  51  Mich.  145;  Owens  v.  Woolridge, 
22  Pa.  Co.  Ct.  237,  8  Pa.  Dist.  305;  Gleaves  v. 
Terry,  93  V a.  491. 

7.  Making  Private  Abstract  Books  —  Alabama. 
—  Phelan  v.  State,  76  Ala.  49;  Randolph  v. 
State,  82  Ala.  527,  60  Am.  Rep.  761,  note. 

Colorado.  —  Bean  v.  People,  7  Colo.  200. 
Georgia.  —  Buck  v.  Collins,  51  Ga.  391,  21 
Am.  Rep.  236. 

Kansas.  —  Cormack  v.  Wolcott,  37  Kan.  391, 
distinguished  but  approved  in  Boylan  v.  Warren, 
39  Kan.  304,  7  Am.  St.  Rep.  551. 

Michigan.  —  Webber  v.  Townley,  43  Mich. 
534,  38  Am.  Rep.  213;  Diamond  Match  Co.  v. 
Powers,  51  Mich.  145. 
Contra.  —  By  statute,  Stocknan  v.  Brooks, 

17  Colo.  248;  State  v.  Rachac,  37  Minn.  372; 
Hanson  v.  Eichstaedt,  69  Wis.  538;  Peop;e  v. 
Reilly,  38  Hun  (N.  Y.)  429;  People  v.  Rich- 
ards,  99  N.  Y.  620. 

8.  Boylan  v.  Warren,  39  Kan.  301,  7  Am.  St. 
Rep.  551;  Barber  v.  Wesl  Jersey  Title,  etc., 
Co.,  53  N.  J.  Eq.  158. 

9.  Furnishing  Certified  Copies.  —  In  re  Town- 
ship Clerk,  12  U.  C.  Q.  B.  622;  U.  S.  v.  Hall, 

18  D.  C.  14;  Harvey  v.  McFarland,  89  Iowa 
703;  State  v.  Sovereign,  17  Neb.  173;  Morse 
v.  Hitchcock  County,  19  Neb.  566;  State  v. 
Meagher,  57  Vt.  308. 

10.  Delivery  Upof  Fugitive  from  Justice.— Com. 
v.  Dennison  24  How.  (U.  S.)  66.  See  also  the 
title  Extradition,  vol.  12,  p.  606. 
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will  lie  to  compel"  the  performance  of  such  duty.1  But  where  the  right  and 
duty  is  doubtful  and  disputed,  or  does  not  exist,  as  where  the  matter  is  discre- 
tionary with  the  respondent,  or  where  the  bonds  would  be  illegal  if  issued,  the 
writ  will,  of  course,  be  refused  in  accordance  with  general  principles. a  The 
rights,  duties,  and  liabilities  in  relation  to  municipal  securities  form  the  subject 
matter  of  a  special  article  in  this  work.3 

25.  Contracts  —  a.  ENFORCEMENT.  —  Where  under  the  constitution  the 
state  cannot  be  sued  mandamus  will  not  lie  against  state  officers  to  compel 
the  performance  of  a  contract  if  the  effect  will  be  to  make  the  proceeding  a 
suit  against  the  state.4  But  as  courts  compel,  by  mandamus,  public  officers 
to  perform  acts  purely  ministerial,  where  no  other  principle  prevents,  man- 
damus will  lie  if  the  person  has  a  right  to  have  an  officer  perform  an  act  for 


1.  Municipal  Securities  —  United  States.  —  New- 
Orleans  Board  of  Liquidation  v.  Hart,  118  U. 
S.  136.  U.  S.  v.  Board  of  Liquidation,  60  Fed. 
Rep.  387,  23  U.  S.  App.  29. 

Alabama. —  Ex  p.  Selma,  etc.,  R.  Co.,  45 
Ala.  696,  6  Am.  Rep. 722. 

California.  — California  Northern  R.  Co.  v. 
Butte  County,  18  Cal.  671;  People  v.  San  Luis 
Obispo  County,  50  Cal.  561;  San  Luis  Obispo 
v.  Haskin,  91  Cal.  549;  Los  Angeles  v.  Hance, 
122  Cal.  77;  Kahn  v.  Bauer,  (Cal.  1886)  12 
Pac.  Rep.  477,  Kahn  v.  San  r  rancisco,  (Cal. 
1886)  12  Pac.  Rep.  478. 

Colorado. — Summit  County  v.  People,  10 
Colo.  14. 

Connecticut.  —  New  Haven,  etc.,  R.  Co.  v. 
Chatham,  42  Conn.  480. 

Illinois.  —  Houston  v.  People,  55  111.  398; 
Macoupin  County  Ct.  v.  People,  58  III.  igi ;  Illi- 
nois Midland  R.  Co.  v.  Barnett,  85  111.  313; 
People  v.  Logan  County,  63  111.  374:  People 
v.  Harp,  67  III.  62;  People  v.  Barnett,  91  111. 
422;  People  v.  Barnett  Tp.,  100  111.  332. 
Compare  Smith  v.  Gillett,  50  111.  290. 

Indiana.  — Gray  v.  Slate,  72  Ind.  567. 

Kansas  —  Smalley  v.  Yates,  36  Kan.  519. 

Kentucky.  —  Duncan  v.  Louisville,  8  Bush. 
(Ky.)  98;  Shelbv  County  Ct.  v.  Cumberland, 
etc.,  R.  Co.,  8  Bush  (Ky.)  214. 

Louisiana.  —  State  v.  Burke,  33  La.  Ann.  969. 

Michigan.  —  Bay  City  v.  State  Treasurer,  23 
Mich.  499;  La  Grange  Tp.  v.  State  Treasurer, 
24  Mich.  468. 

Nebraska.  —  State  v.  Wilkinson,  20  Neb. 
610. 

New  York.  —  People  v.  Kelly,  (Ct.  App.)  5 
Abb.  N.  Cas.  CN.  Y.)  383;  People  v.  Brennan, 
39  Barb.  (N.  Y.)  522;  People  7/.  Fitch,  78  Hun 
(N.  Y.)  321;  Sheehan  v.  Treasurer,  (Supm.  Ct. 
Spec.  T.)  11  Misc.  (N.  Y.)  487. 

North  Carolina. — North- Western  North  Caro- 
lina R.  Co.  v.  Jenkins,  65  N.  Car.  173. 

Ohio.  —  Noble  County  v.  Hunt,  33  Ohio  St. 
169. 

Virginia.  —  Robinson  v.  Rogers,  24  Gratt. 
(Va.)  319. 

Wisconsin.  —  State  v.  Jennings,  48  Wis.  549. 

2.  United  States  —  Brazoria  County  v. 
Youngstown  Bridge  Co.,  80  Fed.  Rep.  10,  52 
U.  S.  App.  6;  U.  S.  v.  Board  of  Liquidation, 
60  Fed.  Rep.  387,  23  U.  S.  App.  29;  U.  S.  v. 
Board  of  Liquidation,  (C.  C.  A.)  74  Fed.  Rep. 
489. 

Arizona.  —  Bravin  v.  Tombstone,  (Ariz. 
1899)  56  Pac.  Rep.  719. 

California.  —  Oroville,  etc.,  R.  Co.  v.  Plumas 


County,  37  Cal.  354;  McMahon  v.  San  Mateo 
County,  46  Cal.  214;  Napa  v.  Rainey,  59  Cal. 

z75-. 

District  of  Columbia.  — Thompson  v.  Com- 
missioners, 9  Wash.  L.  Rep.  372. 

Illinois.  —  People  v.  Cairo,  50  111.  154;  Peo- 
ple v.  Logan  County,  63  111.  374;  People  v. 
Glann,  70  111.  232;  Jackson  County  v.  Brush, 
77  111.  59;  Middleport  v.  jFtna  L.  Ins.  Co.,  82 
111.  562;  Wright  v.  Bishop,  88  III  302;  People 
v.  Jackson  County,  92  111.  441;  Chicago,  etc., 
R.  Co.  v.  Mallory,  101  111.  583. 

Kansas.  —  Livingston  v.  McCarthy,  41 
Kan.  20. 

Louisiana.  —  State  v.  Mount,  21  La.  Ann. 
370;  State  v.  Board  of  Liquidators,  23  La. 
Ann.  388;  Slate  v.  Board  of  Liquidators,  27 
La.  Ann.  660;  State  v.  Board  of  Liquidators, 
29  La.  Ann.  264;  State  v.  Board  of  Liquida- 
tors, 29  La.  Ann.  690. 

Maine.  —  Portland,  etc.,  R.  Co.  v.  Hartford, 
58  Me.  23. 

Michigan.  —  Daniels  v.  Long,  111  Mich.  562. 
Minnesota.  —  Chamberlain  v.  Sibley,  4  Minn. 

309. 

Nebraska. — Stale  v.  Babcock,  18  Neb.  141; 
State  v.  Babcock,  19  Neb.  223,  230;  State  v. 
Babcock,  25  Neb.  278;  State  v.  Babcock,  25 
Neb.  500,  709;  State  y.  Benton,  25  Neb.  756. 

New  Jersey.  —  Edward  C.  Jones  Co.  v.  Gut- 
tenburg,  (N.  J.  1901)  48  Atl.  Rep.  537;  State  v. 
Readington  Tp..  36  N.  J.  L.  66. 

New  York.  —  People  v.  Parmerter,  158  N. 
Y.  385:  People  v.  Board  of  Apportionment,  3 
Hun  (N.  Y.)  11;  Howland  v.  Eldredge,  43  N. 
Y.  457;  Matter  of  Herman,  47  N.  Y.  App.  Div. 
640,  62  N.  Y.  Supp.  44. 

Ohio.  —  State  v.  Staley,  18  Ohio  Cir.  Ct.  406. 

South  Carolina.  —  State  v.  Bales,  38  S.  Car. 
326;  State  v.  Whitesides,  30  S.  Car.  579;  State 
v.  Harper,  30  S.  Car.  586. 

Washing-ton.  —  Morris  v.  Williams,  (Wash. 
1900)  63  Pac.  Rep.  236;  Chalk  v.  White,  4 
Wash.  156. 

West  Virginia.  —  Satterlee  v.  Strider,  31  W. 
Va.  7S1. 

Canada.  —  Grand  Junction  R.  Co.  v.  Peter- 
borough County,  8  Can.  Sup.  Ct.  76;  Jennett 
v.  Sinclair,  10  Nova  Scotia  392. 

3.  See  title  Municipal  Securities. 

4.  Effect  of  Constitutional  Provision  Against 
Suing  the  State.  —  People  v.  Dulaney,  96  111. 
503;  Chance  v.  Temple,  1  Iowa  180;  Mills  Pub. 
Co.  v.  Larrabee,  78  Iowa  97;  Miller  v.  State 
Board  of  Agriculture,  46  W.  Va.  192,  76  Am. 
St.  Rep.  811. 
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his  benefit  under  the  law,  though  it  grows  out  of  contract.1  Accordingly  it 
has  been  held  that  a  secretary  of  state  may  be  compelled  by  mandamus  to 
have  prepared  and  delivered  the  necessary  material  for  printing  to  the  party 
entitled  to  print  it,  so  that  the  latter  may  perform  his  contract  with  the  state. 54 
So,  mandamus  will  lie  in  favor  of  a  contractor  employed  to  do  public  work 
against  a  ministerial  officer  to  compel  the  latter  to  pay  to  the  contractor  a 
specific  fund  placed  in  his  hands  for  that  purpose.3 

Inspection  and  Acceptance  of  Public  Work.  —  Again,  where  the  duty  is  imposed  on 
an  officer  or  board  of  officers  of  inspecting  public  work  and  determining  whether 
it  has  been  completed  as  required  by  contract,  and  if  so,  of  furnishing  the 
contractor  with  the  necessary  certificate  or  voucher  in  order  that  his  pay  may 
be  awarded  him,  mandamus  will  lie  to  compel  the  performance  of  the  duty  of 
inspection.4  But  the  officer  cannot  be  compelled  by  mandamus  to  issue  a 
certificate  that  the  work  has  been  performed  in  accordance  with  the  contract.5 

b.  Letting  or  Awarding  —  (i)  In  General — where  contracts  Are  to  Be 
Awarded  to  Lowest  Bidder.  —  Under  statute  in  Ohio  providing  that  a  public  contract 
is  to  be  awarded  by  certain  officers  to  the  lowest  bidder  giving  good  and 
sufficient  bond  for  the  faithful  performance  of  the  contract,  it  has  been  held 
that  the  officers  have  no  discretion  in  the  matter,  but  are  compelled  to  award 
the  contract  to  the  lowest  bidder.6  But  under  a  similar  provision  in  New  York 
it  has  been  held  that  mandamus  would  not  lie  to  compel  the  contracting  board 
to  enter  into  a  contract  with  the  lowest  bidder,  whose  bid  had  been  rejected 
as  fraudulent  and  deceptive.7 

Contract  to  Be  Let  to  Lowest  Responsible  Bidder.  —  It  seems  to  be  well  settled  that 
the  courts  cannot  interfere  with  the  exercise  of  the  discretion  of  a  public 
officer  intrusted  with  the  duty  of  awarding  a  contract  for  a  public  work,  in 
determining  whether  a  certain  person  was  the  "  lowest  responsible  bidder," 
a  bidder  not  being  deemed  responsible  merely  because  he  offers  adequate 
security  for  the  performance  of  the  contract.8 

Lowest  and  Best  Bidder.  —  And  the  same  has  been  held  of  an  officer  authorized 
to  make  an  award  to  the  lowest  and  best  bidder.9 

Authority  to  Accept  Most  Advantageous  Bid.  —  So  also  where  the  officer  is  authorized 
to  accept  the  most  advantageous  bid.10 

1.  Compelling  Performance  of  Acts  Growing  Out      trading  Board,  46  Barb.  (N.  Y.)  254. 

of  Contracts.  — Stale  v.  Bell,  49  La.  Ann.  676;  8.  Letting  of  Contracts  to  Lowest  Responsible 

Miller  v.  Slate  Board  of  Agriculture,  46  W.  Bidder  —  District  of  Columbia. —  U.  S.  v.  Key, 

Va.  192,  76  Am.  St  Rep.  811.    SeealsoComer  3  MacArthur  (D.  C.)  337. 

v.  Bankhead,  70  Ala.  136;  Weston  v.  New-  Illinois. —  Kelly   v.    Chicago,  62   111.  279; 

burgh,  67  Hun  (N.  Y.)  127;  People  v.  Coler,  People  v.  Kent,  160  111.  655;  Cook  County  v. 

34  N.  Y.  App.  Div.  r67.  People,  78  111.  App.  586,  affirmed  180  III.  160. 

2.  People  v.  Palmer,  (Supm.  Ct.  Spec.  T.)  Maryland.  —  Madison  v.  Harbor  Board,  76 
14  Misc.  (N.  Y.)  41.    See  also  State  v.  Barker,  Md.  395. 

4  Kan.  379,  96  Am.  Dec.  175.  Missouri.  —  State  v.  McGrath,  91  Mo.  386. 

3.  Compelling  Distribution  of  Fund  Due  Under  Montana.  —  State  v.  Rickards,  16  Mont.  145, 
Contract.  —  Ingerman  v.  State,  128  Ind.  225;  50  Am.  St  Rep.  476,  note;  State  v.  Smith,  23 
People  v.  Coler,  34  N.  Y.  App.  Div.  167.    See  Mont.  44. 

also  Chapin  v.  Osborn,  29  Ind.  99;  People  v.  Nevada.  —  Hoole  v.  Kinkead,  16  Nev.  217. 

Syracuse,  144  N.  Y.  63;  Reg.  v.  Justices,  6  N.  Ohio.  —  State  v.  Columbus,  9  Ohio  Dec.  336. 

Bruns.  273.  Compare  State  v.  Board  of  Education,  42  Ohio 

4.  Inspection  and  Acceptance  of  Public  Work.  —  St.  378. 

Board  of  Public  Works  v.  Hayden,  13  Colo.  Pennsylvania.  —  Com.  v.  Mitchell,  82  Pa.  St. 

App.  36;  Conn  v.  Cass  Co.unty,  151  Ind^  517;  349;  Douglass  v.  Com.,  108  Pa.  St.  559. 

People  v.  Buffalo  Slate  Asylum,  (Supm.  Ct.  South  Dakota.— In  re  McCain,  9  S.  Dak. 

Gen.  T.)  8  N.  Y.  Supp.  395.  57. 

5.  Seymour  v.  Ely,  37  Conn.  103.  See  State  Especially  is  this  true  if  in  the  advertise- 
v.  Flad,  ioS  Mo.  614.  roents  for  bids  the  officers  reserved  the  right 

6.  Beaver  v.  Institution  for  Blind,  19  Ohio  to  reject  any  bid  that  might  be  made.  Hanlin 
St.  97-  v.  Independent  Dist.,  66  Iowa  69. 

7.  People  v.  Contracting  Board,  33  N.  Y.  9.  State  v.  Shelby  County,  36  Ohio  St.  326: 
382.  See  also  People  v.  Contracting  Board,  27  State  v.  St.  Bernard,  4  Ohio  Cir.  Dec.  224,  10 
N.  Y.  38r;  People  v.  Croton  Aqueduct  Board,  Ohio  Cir.  Ct.  74. 

49  Barb.  (N.  Y.)  259.    Compare  People  v.  Con-  10.  Free  Press  Assoc.  v.  Nichols,  45  Vt.  7. 
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Authority  to  Reject  Bids.  —  And  the  rule  has  been  applied  in  a  number  of  cases 
where  the  officer  was  authorized  by  statute  to  reject  any  or  all  bids  presented.1 

(2)  Where  Contract  Has  Been  Awarded  to  Another.  —  Where  proposals 
are  made  and  bids  put  in,  in  the  usual  manner,  in  letting  contracts  for  public 
work,  the  lowest  bidder  has  no  such  fixed,  absolute  right,  that  he  is  entitled 
to  a  mandamus  to  compel  the  letting  of  the  contract  to  him,  after  his  bid  has 
been  in  fact  rejected  and  the  contract  awarded  to  another.2  Especially  is  this 
true  where  the  work  has  been  completely  or  partially  done  by  another.3 

(3)  Where  Remedy  by  Action  Exists.  —  The  writ  of  mandamus  against  a  city 
officer  to  compel  him  to  award  a  contract  to  the  lowest  bidder  has  been  refused 
on  the  ground  that  if  the  relator  had  a  clear  legal  right  to  the  contract,  he  had 
a  right  of  action  against  the  city  for  damages.4 

(4)  Proof  of  Legal  Right  to  Award  Necessary.  —  Before  mandamus  will  be 
granted  to  compel  the  award  of  a  public  contract,  the  person  claiming  the 
award  must  show  a  clear  legal  right  in  himself  and  that  all  the  requirements 
of  the  law  under  which  the  proposal  for  the  contract  and  the  advertisements 
for  proposals  were  made  have  been  substantially  complied  with.5  On  this 
principle  it  has  been  held  that  until  the  petitioner  has  become  a  bidder,  and 
his  bid  has  been  unlawfully  rejected,  or,  if  accepted,  until  there  has  been  an 
attempt  to  impose  an  unlawful  provision,  he  has  no  legal  right  which  can  be 
enforced  by  mandamus,  though  he  intended  to  bid  but  was  prevented  from 
doing  so  by  an  unauthorized  restrictive  clause  in  the  specification  as  advertised.6 

(5)  Right  of  Next  Lowest  Bidder  After  Failure  to  Aivard  to  Lowest  Bidder. 
—  It  has  been  held  that  where  commissioners  are  authorized  by  statute  to 


1.  Where  Officers  Are  Authorized  to  Reject  Bids. 

—  State  v.  New  Orleans,  48  La.  Ann.  643; 
Grant  v.  Board  of  Public  Works,  91  Mich. 
274;  State  v.  Saline  County,  19  Neb.  258;  State 
v.  Board  of  Education,  5  Ohio  Cr.  Dec. 
379,  13  Ohio  Cir.  Ct.  603;  State  v.  Board  of  Edu- 
cation, 5  Ohio  Cir.  Dec.  379;  Brown  v.  Houston, 
(Tex.  Civ.  App.  1898)  48  S.  W.  Rep.  760;  Times 
Pub. Co. v.  Everett,  9  Wash.  518,  43  Am.  St.  Rep. 
865.  See  also  People  v.  Board  of  Education, 
(Supm.  Ct.  Spec.  T.)  5  N.  Y.  Supp.  392;  Matter 
of  Hilton  Bridge  Constr.  Co.,  13  N.  Y.  App.  Di  v. 
24;  Slate  v.  Ratterman,  9  Ohio  Cir.  Dec.  862. 

2.  Where  Contract  Has  Been  Awarded  to  An- 
other. —  Detroit  Free  Press  Co.  v.  Board  of 
State  Auditors,  47  Mich.  135;  Matter  of  Hilton 
Bridge  Constr.  Co.,  13  N.  Y.  App.  Div.  24; 
People  v.  Contracting  Board,  27  N.  Y.  378; 
People  v.  Smith,  (Supm.  Ct.  Spec.  T.)  12  Abb. 
Pr.  (N.  Y.)  133;  Capital  Printing  Co.  v.  Hoey, 
124  N.  Car.  767;  State  v.  Board  of  Education, 
24  Wis.  683 

But  in  Ohio  the  rule  has  been  laid  down  that 
under  a  statute  requiring  certain  contracts  for 
public  works  and  improvements  to  be  let  to 
the  lowest  bidder,  the  lowest  bidder  whose 
proposal  is  in  compliance  with  the  require- 
ments of  law  is  entitled  to  have  the  contract 
awarded  to  him,  though  the  officers  authorized 
to  make  the  award  have  already  made  the 
award  to  another  partv.  Bjren  v.  Darke 
County,  21  Ohio  St.  311.  See  also  States. 
Board  of  Education,  42  Ohio  St.  374. 

On  the  other  hand,  it  has  been  held  that 
mandamus  will  not  be  granted  at  the  suit  of 
the  lowest  responsible  bidder  to  compel  the 
award  of  a  contract,  where  the  contract  has 
already  by  mistake  been  made  with  a  higher 
bidder,  if  the  amount  of  difference  between 
the  two  bids  is  not  shown,  and  if  the  applica- 
tion for  the  mandamus  has  been  unreasonably 


delayed.  State  v.  Printing  Com'rs,  18  Ohio 
St.  386. 

3.  Talbot  Paving  Co.  v.  Detroit,  91  Mich. 
262;  Clark  v.  West  Bay  City,  112  Mich.  283; 
People  v.  Contracting  Board,  27  N.  Y.  378; 
Deckman  v.  Oak  Harbor,  6  Ohio  Cir.  Dec.  729. 
See  also  State  v.  Newark,  10  Ohio  Cir.  Dec. 
440,  19  Ohio  Cir.  Ct.  5. 

4.  Where  Remedy  by  Action  Exists.  —  People  v. 
Campbell,  72  N.  Y.  496;  Comrn'  -sioners  of  Poor 
v.  Lynah,  2  McCord  L.  (S.  Car.)  170.  To  the 
same  effect  see  Reg.  v.  Paving,  etc.,  Com'rr,  4 
Jur.  1060;  People  v.  Board  of  Education, 
(Supm.  Ct.  Spec.  T.)  5  N.  Y.  Supp.  392;  People 
v.  Aldridge,  83  Hun  (N.  Y.)  279;  People  v. 
Croton  Aqueduct  Board,  49  Barb.  (N.  Y.)  259; 
People  v.  Thompson,  99  N.  Y.  641;  State  v. 
Allen,  8  Wash.  168. 

5.  Necessity  of  Proof  of  Legal  Right  to  Award. 
—  State  v.  Reed,  27  Minn.  458;  State  v.  Board 
of  Education,  42  Ohio  St.  374;  State  v.  Barnes, 
35  Ohio  St.  136;  American  Clock  Co.  v.  Lick- 
ing County,  31  Ohio  St.  415;  State  v.  Hamilton 
County,  20  Ohio  St.  425;  State  v.  Crawford 
County,  9  Ohio  Cir.  Dec.  715,  17  Ohio  Cir.  Ct. 
370;  State  v.  Board  of  Education,  7  Ohio  Cir. 
Dec.  338,  14  Ohio  Cir.  Ct.  15;  States.  Fairchild, 
22  Wis.  no.  See  also  Free  Press  Assoc.  ». 
Nichols,  45  Vt.  8. 

Where  Bidder's  Specifications  Defective.  —  State 
v.  St.  Bernard,  4  Ohio  Cir.  Dec.  224,  10  Ohio 
Cir.  Ct.  74. 

Failure  to  Accompany  Bid  with  Bond  as  Re- 
quired. —  State  v.  Bartley,  50  Neb.  874. 

Where  Bond  Insufficient.  —  Boren  v.  Darke 
County,  21  Ohio  St.  321. 

Statute  Forbidding  Contract  with  Nonresident.  — 
Tribune  Printing,  etc.,  Co.  v.  Barnes,  7  N. 
Dak.  591. 

6.  Matter  of  Rooney,  (Supm.  Ct.  Spec.  T.; 
26  Misc.  (N.  Y.)  73. 
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award  a  contiact  to  the  lowest  bidder,  mandamus  will  lie  to  compel  them 
to  award  the  contract  to  the  next  lowest  bidder,  where  the  lowest  bidder  has 
failed  to  comply  with  the  requirements  of  the  statute  and  the  commissioners 
have  determined  not  to  advertise  for  further  proposals.1  But  where  the  board 
authorized  to  award  contracts  to  the  lowest  and  best  bidder  has  determined  to 
reject  all  bids  and  to  readvertise  for  further  proposals,  in  view  of  the  fact  that 
the  lowest  bidder  has  not  complied  with  a  mandatory  provision  of  the  statute, 
it  has  been  held  that  mandamus  will  not  lie  to  compel  an  award  to  the  next 
lowest  bidder.2 

c.  Affixing  Signature  or  Seal.  —  The  mere  affixing  a  signature  or  seal 
to  a  contract  involves  the  performance  of  a  ministerial  act  merely,  and  man- 
damus will  lie  to  compel  an  officer  of  a  municipal  corporation  to  execute  a 
contract  in  pursuance  of  instructions  from  the  municipal  authorities  intrusted 
with  the  power  of  entering  into  contracts.3  But  in  such  case  the  petitioner 
must  show,  not  only  that  the  defendant  is  bound  in  the  discharge  of  his  offi- 
cial duty  to  execute  the  contract,  but  that  his  own  right  to  have  it  done  is 
such  as  the  law  ought  to  enforce.4  Thus  it  has  been  held  that  a  mandamus 
will  not  lie  to  compel  the  mayor  of  a  city  to  sign  a  contract  which  has  been 
made  in  violation  of  the  city  charter  or  ordinances  5  or  which  has  been  revoked 
by  competent  authority.6  So  it  seems  that  the  fact  that  the  proposed  con- 
tract is  tainted  with  fraud  will  be  a  defense  to  the  action.7 

d.  Entry  of  Contract  on  Official  Minutes.  —  It  has  been  held  that 
if  the  proper  county  authorities,  with  whom  a  contract  has  been  entered  into, 
fail  or  refuse  to  make  an  entry  of  the  contract  on  their  official  minutes,  man- 
damus will  lie  to  compel  such  entry.8 

e.  Annulment  of  Contracts.  —  A  writ  of  mandamus  cannot  be  used  to 
set  aside  a  contract  which  has  been  voluntarily  entered  into.9 

26.  Licenses  —  a.  ISSUANCE  —  (i)  In  General.  —  Mandamus  will  not  lie  to 
control  or  interfere  with  the  action  of  an  officer  or  board  invested  with  authority 
to  issue  licenses,  where  such  authority  involves  the  exercise  of  judgment  or 
discretion.10  But  where  the  requirements  specified  by  law  for  procuring  a 
license  have  been  complied  with,  and  the  officer  abuses  his  discretion  and 
refuses,  without  reason,  to  issue  it,  he  may  be  compelled  to  do  so  by  man- 
damus.11   And,  as  in  other  cases,  the  remedy  can  be  invoked  only  where  a 


1.  Boren  v.  Darke  County,  21  Ohio  St.  311. 
Compare  People  v.  Fay,  3  Lans.  (N.  Y.)  398. 

2.  State  v.  Shelby  County,  36  Ohio  St.  326. 
See  also  State  v.  Ratterman,  9  Ohio  Cir.  Dec. 
862. 

3.  Compelling  Affixing  of  Signature  or  Seal.  — 

See  State  v.  Ricord,  35  N.  J.  L.  396;  People  v. 
McGuire,  (Supm.  Ct.  Spec.  T.)  31  Misc.  (N.  Y.) 
323;  People  v.  Connolly,  (Supm.  Ct.)  2  Abb. 
Pr.  N.  S.  (N.  Y.)  315;  People  v.  Green,  64  N. 
Y.  499. 

4.  State  v.  Ricord,  35  N.  J.  L.  396. 

5.  State  v.  Ricord,  35  N.  J.  L.  396. 

6.  Edison  Gen.  Electric  Co.  v.  Barsalou,  1 
Quebec  Super.  Ct.  574;  State  v.  Heath,  20  La. 
Ann.  518. 

7.  People  v.  McGuire,  (.Supm.  Ct.  Spec.  T.) 
31  Misc.  (N.  Y.)  324. 

8.  Milburn  v.  Glynn  County,  112  Ga.  160. 
See  also  Independent  Dist.  v.  Rhodes,  88  Iowa 
570. 

9.  Contract  Not  to  Be  Annulled  by  Mandamus. 

—  U.S.  v.  Lamont,  155  U.S.  303;  Detroit  Free 
Press  Co.  v.  Board  of  State  Auditors,  47  Mich. 
135- 

10.  Compelling  Issuance  of  Licenses.  —  U.  S.  v. 
Ross.  5  App.  Cas.  (D.  C.)  241;  State  v.  Police 
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Jury,  39  La.  Ann.  764;  People  v.  Grant,  126 
N.  Y.  473;  Matter  of  Wissel,  13  N.  Y.  Wkly. 
Dig.  185;  Stale  v.  Hagood,  30  S.  Car.  519; 
Privett  v.  Sexton,  18  L.  C.  Jur.  192. 

Inn  or  Tavern  License.  —  Deehan  v.  Johnson, 
141"  Mass.  23;  Ex  p.  Persons,  1  Hill  (N.  Y.) 
655;  Sights  v.  Yarnalls,  12  Gratt.  (Va.)  292; 
Ex  p.  Samson,  2  Rev.  Leg.  441;  Privett  v. 
Sexton,  18  L.  C.  Jur.  192. 

Ferry  License.  —  State  v.  Cramer,  96  Mo.  75. 
See  also  State  v.  Roads,  etc.,  Com'rs,  3  Port. 
(Ala.)  412. 

To  Insurance  Company. — Dwelling-House  Ins. 
Co.  v.  Wilder,  40  Kan.  561;  People  v.  Rosen- 
dale,  76  Hun  (N.  Y.)  103,  affirmed  142  N.  Y. 
126.  See  also  In  re  Court  of  Honor,  (Wis. 
1901)  85  N.  W.  Rep.  497. 

Permit  to  Owner  to  Make  Alterations  in  a  Build- 
ing.—  Greene  v.  Damrell,  175  Mass.  394. 

11.  Where  Officer  Abuses  His  Discretion.  — 
Thomas  v.  Armstrong,  7  Cal.  ^,87;  St.  Louis  v. 
Weitzel,  130  Mo.  600;  St.  Louis  v.  Meyrose 
Lamp  Mfg.  Co.,  139  Mo.  560,  61  Am.  St.  Rep. 
474;  People  v.  Perry,  13  Barb.  (N.  Y.)  206; 
Springmyer  v.  State,  1  Ohio  Cir.  Dec.  279,  1 
Ohio  Cir.  Ct.  501.  See  also  Phoenix  Carpet 
Co.  v.  State,  118  Ala.  143,  72  Am.  St.  Rep.  143, 
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clear  legal  right  to  the  license  applied  for  is  established.1 

(2)  Sale  of  Intoxicating  Liquors.  —  The  rule  that  mandamus  will  not  lie  .0 
control  or  interfere  with  the  action  of  officers  authorized  to  issue  licenses,  and 
who  are  vested  with  discretion  in  the  exercise  of  such  authority,  is  of  frequent 
application  in  the  case  of  licenses  to  sell  intoxicating  liquor.2  But  where  a 
license  is  refused  to  a  person  who  has  complied  with  all  the  statutory  pre- 
requisites on  the  subject,  and  all  question  of  discretion  is  eliminated  from  the 
case,  or  where  the  discretion  is  exercised  arbitrarily,  mandamus  will  lie  to 
compel  the  issuance  of  the  license.3 

(3)  To  PJiysician,  Dentist,  etc.  —  Where  a  board  authorized  to  issue  licenses 
for  the  practice  of  medicine,4  dentistry,5  or  pharmacy  6  is  by  statute  vested 
with  a  discretion  in  the  issuance  of  such  licenses,  courts  will  not  interfere  by 
mandamus  with  the  action  of  the  board  in  refusing  a  license.  By  some  stat- 
utes the  board  is  vested  with  the  discretion  of  deciding  whether  the  college  at 
which  an  applicant  for  license  has  graduated  is  a  reputable  one  or  not,  and 
this  discretion  will  not  be  controlled  by  mandamus.7  And  the  same  rule  is 
applied  where  the  board  is  vested  with  discretion  in  deciding  upon  the  quali- 
fications of  the  applicant  in  respect  to  his  honor  or  moral  character.8  But 
if  the  board  should  exercise  its  powers  with  manifest  injustice  then  the  court 
may  control  the  abuse  of  authority  by  the  writ  of  mandamus.9 

Where  License  Has  Been  Granted  Already.  — ■  If  a  person  claiming  the  right  to  be 
licensed  as  a  practicing  physician  has  already  been  granted  a  license,  based 
upon  an  examination  before  proper  authorities,  mandamus  will  not  lie  to  com- 


1.  Clear  Legal  Right  to  License  Necessary.  — 

State  v.  Roads,  etc.,  Com'rs,  3  Port.  (Ala.)  412; 
State  z>.  Bonnell,  119  Ind.  494;  State  v.  Spencer, 
49  Mo.  342. 

2.  License  to  Sell  Intoxicating  Liquor.  —  See 
the  title  Intoxicating  Liquors,  vol.  17,  p.  260. 
And  see  the  following  additional  authorities: 
Giles's  Case,  2  Stra.  881;  Malmo's  Appeal,  72 
Conn,  i;  U.  S.  v.  Johnson,  12  App.  Cas.  (D. 
C)  545;  U.  S.  v.  District  Com'rs,  6  Mackey 
(D.  C.)  409;  U.  S.  v.  Douglass,  19  D.  C.  99; 
State  v.  Tippecanoe  County.  45  Ind.  501;  State 
v.  Hudson,  13  Mo.  App.  61;  Knarr's  Petition, 
127  Pa.  St.  554;  Ostertag's  Petition,  144  Pa. 
St.  426,  28  W.  N.  C.  (Pa.)  429;  In  re  King,  23 
W.  N.  C.  (Pa.)  152;  Com.  ;•.  Wilson,  25  W.  N. 
C.  (Pa.)  148;  In  re  Collarn,  26  W.  N.  C.  (Pa.) 
73;  Smart  v.  Hochhlaga,  4  Montreal  Leg.  N. 
255;  Baxter  v.  Hesson,  12  U.  C.  Q.  B.  139. 
See  also  State  v.  Chester,  39  S.  Car.  307. 

Officer  Unauthorized  to  Issue  License.  —  Alber- 
son  v.  Hamilton,  82  Ga.  30.  See  also  Mc- 
Kenzie  v.  Bernier,  5  Quebec  y.  B.  251. 

Where  Applicant  Intends  to  Transfer  License. 
—  Stale  v.  Sumter  County,  22  Fla.  1. 

When  Mandamus  Would  Be  Nugatory.  —  Ex  p. 
Shaudies,  66  Ala.  134;  Comer  v.  Bankhead, 
70  Ala.  136;  Hall  v.  Steele,  82  Ala.  562.  See 
also  Ramagnano  v.  Cook,  88  Ala.  450;  Exp. 
Giieves,  19  N.  Bruns.  4. 

Mandamus  to  Compel  Board  to  Entertain  Appli- 
cation.—  In  People  v.  Excise  Com'rs,  (Supm. 
Cl.  Spec.  T.)  7  Abb.  Pr.  (N.  Y.)  34,  it  was  held 
that  mandamus  would  not  lie  against  a  board 
of  commissioners  of  excise  to  compel  them  to 
entertain  an  application  for  license,  after  the 
board  had  met  and  completed  the  term  of  ten 
days  limited  by  statute. 

3.  Where  Board  Has  No  Discretion,  or  Acts 
Arbitrarily.  —  Adams  v.  Stephens,  8S  Ky.  443; 
State  v.  Meyers,  80  Mo.  601;  Stale  v.  Baker, 
32  Mx  App.  98;  Bean  v.  Barton  County  Ct., 
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33  Mo.  App.  635;  People  v.  Excise  Com'rs, 
(Supm.  Ct.  Gen.  T.)  18  N.  Y.  Supp.  621;  Mc- 
Leod  v.  Scon,  21  Oregon  94;  Prospect  Brew- 
ing Co.'s  Petition,  127  Pa.  St.  523;  Winder's 
License,  24  Pa.  Co.  Ct.  qo.  See  U.  S.  v.  Dis- 
trict Com'rs,  6  Mackey  (D.  C.)  409. 

4.  Issuance  of  License  to  Practice  Medicine.  — 
State  v.  Slate  Medical  Examining  Board,  32 
Minn.  324,  50  Am.  Rep.  575;  Stale  v.  Gregory, 
83  Mo.  123,  53  Am.  Rep.  565;  State  v.  State 
Board  of  Health,  103  Mo.  22;  Hart  v.  Folsom, 
(N.  H.  1900)  47  Atl.  Rep.  603;  State  v.  Prender- 
gast,  6  Ohio  Cir.  Dec.  807,  8  Ohio  Cir.  Ct.  401. 

5.  Issuance  of  License  to  Practice  Dentistry.  — 
People  v.  State  Board  of  Dental  Examiners, 
no  111.  180,  123  111.  227;  Williams  v.  Dental 
Examiners,  93  Tenn.  619. 

6.  Issuance  of  License  to  Practice  Pharmacy.  — 
See  Dean  v.  Campbell,  (Tex.  Civ.  App.  1900) 
59  S.  W.  Rep.  294. 

In  Kentucky  \\.  has  been  held  that  mandamus 
lies  to  compel  the  state  board  of  pharmacy  to 
enter  a  graduate  for  pharmacy  as  a  registered 
pharmacist,  as  the  board  has  no  discretion 
in  the  matter.  State  Board  of  Pharmacy  v. 
White,  84  Ky.  626. 

7.  People  v.  State  Board  of  Dental  Examin- 
ers, no  111.  180;  Stale  Board  of  Dental  Exam- 
iners v.  People,  123  111.  227;  State  v.  Gregory, 
83  Mo.  127,  53  Am.  Rep.  565;  State  v.  Lutz, 
136  Mo.  633.  See  also  State  v.  Prendergast,  6 
Ohio  Cir.  Dec.  807,  8  Ohio  Cir.  Ct.  401. 

8.  State  v.  State  Medical  Examining  Board, 
32  Minn.  324,  50  Am.  Rep.  575;  State  v.  State 
Board  of  Health,  103  Mo.  22. 

9.  Where  Board  Abuses  Its  Discretion.  —  State 
v.  State  Board  of  Health,  103  Mo.  22;  Dean  v. 
Campbell,  (Tex.  Civ.  App.  1900)  59  S.  W.  Rep. 
294;  State  Board  of  Dental  Examiners  v. 
People,  123  111.  227.  See  also  Stale  v.  Lutz, 
136  Mo.  633;  L' Associaiion  Pharmaceutique  v. 
Brunet,  14  Can.  Sup.  Ct.  738. 
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pel  the  issuance  of  a  license  based  upon  a  certificate  of  graduation  from  a 
medical  college,  for  the  reason  that  courts  do  not  grant  writs  of  mandamus  to 
require  a  thing  to  be  done  that  has  already  been  done,  because  there  may  be 
some  other  ground  for  doing  it  than  that  upon  which  the  action  already  taken 
has  been  based.1 

Where  Statutory  Remedy  Exists.  —  Where  by  statute  an  appeal  to  the  district 
courts  is  declared  to  be  the  remedy  for  the  wrongful  denial  of  a  license  to 
practice  medicine  by  the  board  of  medical  examiners,  mandamus  will  not  lie 
for  this  purpose.2 

b.  REVOCATION.  —  Mandamus  will  lie  to  compel  the  proper  board  to  per- 
form their  duty  by  deciding  a  complaint  to  procure  the  revocation  of  a  license.3 
But  mandamus  will  not  lie  to  review  the  action  of  a  board  vested  with  discre- 
tion in  determining  whether  a  license  is  to  be  revoked  or  not.4 

27.  Approval  of  Official  or  Other  Bonds  —  Compelling  Officer  to  Pass  upon  Sufficiency. 
—  Where  an  officer  declines  to  pass  upon  the  sufficiency  of  an  official  or  other 
bond  by  either  approving  or  disapproving  it,  when  his  official  duty  plainly 
requires  him  to  do  so,  he  may  be  compelled  to  act  by  mandamus.5 

Approval  Not  to  Be  Compelled.  —  But  it  is  very  generally  held  that  the  courts 
will  not  control  by  mandamus  the  exercise  of  the  officer's  discretion  required 
in  determining  the  sufficiency  of  a  bond  or  the  sureties  thereon  ; 6  at  least 


1.  Where  License  Has  Already  Been  Granted.  — 

Weed-n  v.  Arnold,  5  Okla.  57S. 

2.  Where  Statutory  Remedy  Exists.  —  Slate  v. 
Board  of  Medical  Examiners,  10  Mont.  162. 

3.  People  v.  Meakim,  56  Hun  (N.  Y.)  626, 
affi>»n-d  123  N.  Y.  660.  See  also  In  re  Whit- 
ney, (Supm.  Ct.  Spec.  T.)  3  N.  Y.  Supp.  838; 
People  v.  Becker,  (Supm.  Ct.  Spec.  T.)  3  N.  Y. 
St.  Rep.  202. 

Mandamus  to  Compel  Appointment  of  Day  for 
Hearing  Remonstrance.  —  State  v.  Reynolds,  18 
Neb.  431;  State  v.  Weber,  20  Neb.  467;  State 
v,  Hanlon,  24  Neb.  608;  State  v.  Kaso,  25  Neb. 
607;  State  v.  Johnson,  37  Neb.  362. 

4.  License  of  Oyster  Grounds.  —  Abrams  v. 
Board  of  Yoviy  Auditors,  45  Hun  (N.  Y.)  272. 

Erasure  of  Physician's  Name  From  Register.  — 
Ex  p.  La  Men,  4  B.  &  S.  582,  116  E.  C.  L.  582, 
33  L.  J.  Q.  B.  69. 

Liquor  License.  —  Miles  v.  Stale,  53  Neb.  305. 

License  Issued  During  Pendency  of  Appeal.  — 
State  v.  Bays,  31  Neb.  514;  Swan  v.  Wilderson, 
(Okla.  igoo)  62  Pac.  Rep.  422.  Compare  State 
v.  Barton,  27  Neb.  476.  See  the  title  Intoxi- 
cating Liquors,  vo.  17,  p.  267. 

5.  Compelling  Officer  to  Pass  upon  Sufficiency  of 
Bond.  —  Mobile  Mut.  Ins.  Co.  v.  Cleveland,  76 
Ala.  321;  Bosely  v.  Woodruff  County  Ct.,  28 
Ark.  306;  Boone  County  v.  State,  61  Ind.  379; 
Warner  v.  Board  of  Trustees,  62  Mich.  251; 
Hawkins  v.  Litchfield,  120  Mich.  390;  People 
v.  Green,  (C.  PI.  Gen.  T.)  50  How.  Pr.  (N.  Y.) 
500;  Bennett  v.  Swain  County,  125  N.  Car.  468; 
State  v.  Belmont  County,  31  Ohio  St.  457; 
Matter  of  Tener,  15  Phila.  (Pa.)  230,  39  Leg. 
Int.  (Pa.)  4;  Luckey  v.  Short,  I  Tex.  Civ. 
App.  5.  See  also  People  v.  Scannell,  7  Cal. 
432;  Cate  v.  Ross,  2  Duv.  (Ky.)  244;  State  v. 
Adams,  19  N«v.  370;  Sikes  v.  Bladen  County, 
72  K.  Car.  34;  Slate  v.  Jones,  6  Wash.  452. 

Commissioners  Vested  with  Discretion  as  to 
Time  of  Acting.  —  Luckey  v.  Short,  I  Tex.  Civ. 
App.  5. 

6.  Approval  of  Bond  Not  to  Be  Compelled  —  A  la- 

bama.  —  Ex  p.  Thompson,  52  Ala.  98;  Ex  p. 
Harris,  52  Ala.  87,  23  Am.  Rep.  559  (overruling 
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State  v.  Ely,  43  Ala.  576);  McDuffie  v.  Cook, 
65  Ala.  430. 

Colorado.  —  Arapahoe  County  v.  Crotty,  9 
Colo.  318. 

Elorida.  —  Stale  v.  Barnes,  25  Fla.  298,  23 
Am.  St.  Rep.  516. 

Kentucky .  —  McDonald  v.  Jenkins,  93  Ky. 
249. 

Massachusetts.  —  Keough  v.  Board  of  Alder- 
men, 156  Mass.  403. 

Michigan.  —  Post  v.  Sparta  Tp.  Board,  63 
Mich.  323;  Hawkins  v.  Litchfield,  120  Mich. 
390. 

Minnesota.  — State  v.  Teal,  72  Minn.  37. 

Mississippi.  —  Swan  v.  Gray,  44  Miss.  393; 
Shotwell  v.  Covington,  69  Miss.  735. 

Missouri.  —  State  v.  Lafayette  County  Ct., 
41  Mo.  221;  State  v.  Howard  County  Ct.,  41 
Mo.  247. 

New  Jersey.  —  Matter  of  Prickett,  20  N.  J.  L. 
134- 

New  York.  —  Matter  of  Reddish,  45  N.  Y. 
App.  Div.  37. 

North  Carolina.  —  Grady  v.  Lenoir  County, 
74  N.  Car.  101;  Buckman  v.  Beaufort  County, 
80  N.  Car.  121. 

Rhode  Island.  —  Briggs  v.  Hopkins,  16  R. 
I.  83. 

Tennessee. — Thomason  v.  Justices,  3  Humph. 
(Tenn.)  233. 

See  also  State  v.  Owen,  41  Neb.  651;  Wood- 
ward v.  Slate,  58  Neb.  598. 

Where  Sufficiency  of  Bond  Is  Admitted.  —  Where 
the  officer  refusing  to  appraise  a  bond  admits 
in  the  pleadings  or  in  the  agreed  statements  of 
facts  the  sufficiency  of  the  bond,  mandamus 
will  lie  to  compel  his  approval.  Gulick  v. 
New,  14  Ind.  93,  77  Am.  Dec.  49;  Copeland  v. 
State.  1 26  Ind.  51. 

Refusal  for  Want  of  Approval  of  Other  Officer.  — 
The  fact  thai  it  was  a  rule  of  lire  office,  adopted 
by  the  official  without  legal  authority,  that  the 
form  of  ihe  bond  should  be  approved  by  an- 
other officer,  and  that  the  bond  in  question  had 
not  been  so  approved,  will  furnish  no  reason 
for  denying  the  mandamus.  State  v.  Shannon, 
5  Volume  XIX. 


Acts  and  Proceedings 


MANDAMUS 


of  Public  Officers  and  Boards. 


where  such  discretion  has  not  been  abused.1 

Refusal  on  Ground  of  Invalidity  of  Appointment.  — Where  the  appointment  or  elec- 
tion of  an  officer  has  been  approved  by  the  tribunal  authorized  to  pass  upon 
it,  the  refusal  of  the  proper  authorities  to  approve  the  officer's  bond  on  the 
ground  that  he  has  not  been  legally  appointed  or  elected,  without  offering  any 
objection  to  the  sufficiency  of  the  bond  or  the  sureties,  has  been  held  to  be  no 
defense  to  the  issuance  of  a  mandamus.*  On  the  other  hand  it  has  been  held 
to  be  a  defense  that  the  approval  of  an  official  bond  was  withheld  in  order  that 
it  might  be  determined  in  proceedings  then  pending  whether  the  officer  was 
legally  elected.3 

Where  Bond  Not  Filed  Within  the  Required  Time.  —  Nor  will  mandamus  lie  where 
the  approval  of  the  bond  is  refused  because  it  was  not  executed  and  filed 
within  the  time  required  by  statute.4 

28.  Pensions.  —  Where  an  executive  officer  of  the  government  is  charged 
with  the  official  duty  of  approving  or  disapproving  applications  for  pensions, 
the  courts  will  not  interfere  with  him  in  the  exercise  of  his  judgment  or  dis- 
cretion in  the  matter,  even  though  such  duty  requires  an  interpretation  of  the 
law.5  This  rule  has  been  applied  where  the  United  States  Commissioner  of 
Pensions  adopted  an  interpretation  of  the  law  adverse  to  an  applicant  for  an 
increase  of  pension.8  But  it  has  been  held  that  where  the  Commissioner  of 
Pensions  refuses  to  carry  out  the  decision  of  his  superior  officer,  the  Secretary 
of  the  Interior,  the  courts  will  call  upon  him  to  show  cause  why  a  mandamus 
should  not  issue  to  compel  obedience.7 

29.  Register  of  Deeds  —  Compelling  Recording  of  Deed.  — The  mere  recording  of  a 
deed  or  other  instrument  is  treated  as  a  ministerial  act,  and  mandamus  will 
lie  against  a  register  of  deeds  or  other  officer  charged  with  the  duty  to  compel 
its  performance.8 

Deed  Not  Properly  Executed.  —  But  mandamus  will  not  lie  to  compel  the  record- 


133  Mo.  139.  See  also  Com.  v.  Chittenden,  13 
Pa.  Co.  Ct  362. 

1.  McHenry  v.  Chippewa  Tp.  Board,  65 
Mich.  9;  Divine  v.  Board  of  Trustees,  121 
Mich.  433;  State  v.  Chosen  Freeholders,  55  N. 
J.  L.  112. 

2.  Refusal  on  Ground  of  Invalidity  of  Appoint- 
ment.—  State  v.  Shannon,  133  Mo.  139;  State  v. 
Chosen  Freeholders,  35  N.  J.  L.  217.  See  also 
Speed  v.  Detroit,  97  Mich.  198. 

3.  State  v.  New  Orleans,  49  La.  Ann.  1322. 
Compare  Speed  v.  Detroit,  97  Mich.  198. 

4.  Where  Bond  Is  Not  Filed  Within  Required 
Time.  —  Exp.  Harris,  52  Ala.  87,  23  Am.  Rep. 
559;  Knox  County  v.  Johnson,  124  Ind.  145, 
19  Am.  St.  Rep.  88;  Lowe  v.  Phelps,  14  Bush 
(Ky.)  642. 

5.  Pensions.  —  Decatur  v.  Paulding,  14  Pet. 
(U.  S.)  497;  State  v.  Verner,  30  S.  Car.  277. 
See  also  Rex  v.  Treasury  Com'rs,  4  Ad  &  El. 
976,  31  E.  C.  L.  244;  Rex  v.  Treasury  Com'rs, 
4  Ad.  &  El.  984,  31  E.  C.  L.  244;  Ex  p.  Rick- 
etts,  4  Ad.  &  El.  999,  31  E.  C.  L.  244. 

Firemen's  Pensions.  —  Katb  v.  State,  54  Ohio 
St.  383. 

Pension  of  Widow  of  Deceased  Policeman.  — 

People  v.  Martin,  131  N.  Y.  196.  See  also 
People  v.  French,  108  N.  Y.  105. 

6.  U.  S.  v.  Black,  128  U.  S.  40. 

7.  U.  S.  v.  Black,  128  U.  S.  51.  See  also 
Rex  v.  Treasury  Com'rs,  4  Ad.  &  El.  286,  31 
E.  C.  L.  72. 

8.  Compelling  Recording  of  Deed.  —  Strong's 
Case,  Kirby  (Conn.)  345;  Wulftange  v.  McCol- 
lom,  83  Ky.  361,  7  Ky.  L.  Rep.  334;  Exp. 
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Goodell,  14  Johns.  (N.  Y.)  325;  Dawson  v. 
Thurston,  2  Hen.  &  M.  (Va.)  132;  Manns  v. 
Givens,  7  Leigh  (Va.)  6S9.  See  also  Pistoiius 
v.  Siempel,  81  Mich.  133. 

Deed  Delivered  to  Register  in  Escrow.  —  Man- 
damus does  not  lie  at  the  suit  of  a  grantee  to 
compel  a  register  of  deeds  to  record  a  deed  de- 
livered to  him  in  escrow  and  withheld  by  the 
grantor's  order,  but  the  grantee  should  estab- 
lish his  right  to  the  deed  by  a  bill  in  equity  01 
other  proper  proceeding  against  the  grantor. 
Austin      Curtis,  41  Mich.  723. 

Memorandum  of  Conditional  Sale.  —  Under  stat- 
ute in  Virginia  a  mandamus  will  nol  be 
awarded  to  compel  the  county  court  clerk  to 
docket  and  index  a  memorandum  of  a  con- 
ditional sale,  unless  the  original  contract  has 
been  produced  before  him  and  proved  or  ac- 
knowledged as  prescribed  by  law.  Callahan 
v.  Young,  90  Va.  574. 

Delivery  of  Registered  Deed.  —  In  Doutre  v. 
Gagnier,  13  L.  C.  Jur.  305,  it  was  held  that  a 
writ  of  mandamus  will  lie  against  a  registrar 
for  refusing  to  deliver  a  deed  registered  in  his 
office. 

Compelling  the  Delivery  of  a  Search. — In  People 

v.  Fromme,  (Supm.  Ct.  Spec.  T.)  30  Misc.  (N. 
Y.)  323,  it  was  held  that  a  peremptory  writ  of 
mandamus  will  not  lie  to  compel  the  register 
to  deliver  a  search  without,  exacting  the  ad- 
ditional charge  which  the  statute  provides 
where  expedition  is  sought,  if  there  is  a  dis- 
pute as  to  whether  the  search  for  which  requi- 
sition is  made  is  an  expedited  search  or  not 
within  the  meaning  of  the  statute. 
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ing  of  a  deed  not  executed  in  accordance  with  statute  so  as  to  require  the 
register  of  deeds  to  record  it.1 

Entry  of  Satisfaction  of  Mortgages.  —  The  writ  has  also  been  employed  to  compel 
a  recorder  to  discharge  or  enter  satisfaction  of  a  mortgage  upon  the  records.54 

Compelling  Free  Access  to  Records.  —  So  it  has  been  held  that  the  right  of  access 
to  the  books  and  records  of  the  office  of  a  register  or  recorder  may  be  enforced 
by  mandamus.3  The  register  has,  however,  the  power  to  exercise  a  reason- 
able discretion  in  the  care,  management,  and  government  of  his  office,  and  the 
preservation  of  the  books  and  records  contained  therein,  and  to  that  extent 
his  powers  and  duties  are  not  subject  to  be  interfered  with  or  controlled  by  a 
writ -of  mandamus.4 

30.  Police  Officers  —  Enforcement  of  Laws.  —  The  rule  has  been  laid  down  in 
some  cases  that  mandamus  will  not  lie  to  compel  police  officers  to  perform 
their  duties  in  the  enforcement  of  the  laws  where  provision  is  made  for  their 
prompt  removal  from  office  on  account  of  their  failure  to  perform  their  official 
duties.5  On  the  other  hand,  it  has  been  held  that  the  writ  will  lie  to  compel 
police  officers  to  do  their  duty  in  the  enforcement  of  state  laws  or  city  ordi- 
nances,6 but  not  to  prescribe  the  method  by  which  such  duties  are  to  be  per- 
formed where  the  method  of  enforcement  is  left  to  their  discretion.7 

Reinstatement  of  Policeman.  —  Where  the  supreme  and  absolute  power  of 
removal  from  as  well  as  appointment  to  a  city  police  force  is  given  to  a  board 
of  police  commissioners,  it  has  been  held  that  their  action  in  removing  or 
refusing  to  restore  a  policeman  cannot  be  controlled  or  reviewed  by  mandamus.8 

Performance  of  Duty  Not  Imposed  by  Law.  —  Mandamus  will  not  issue  to  compel  a 
police  officer  to  perform  a  duty  not  imposed  by  law.9 

31.  Board  of  Health.  —  Where  it  is  the  duty  of  a  board  of  health  to  pass 
upon  the  question  of  the  amount  of  compensation  which  is  due  a  person  whose 
property  has  been  used  in  caring  for  persons  sick  with  a  contagious  disease,  or 
destroyed  in  preventing  the  spread  of  the  disease,  mandamus  will  lie  to  com- 
pel them  to  award  compensation.10    But  the  writ  will  not  lie  to  compel  the 


1.  State  v.  Cowhick,  (Wyo.  igoo)6oPac.  Rep. 
265. 

2.  Compelling  Entry  of  Satisfaction  of  Mort- 
gages. —  Slate  v.  Police  Jury,  29  La.  Ann.  146; 
Lanaux  v.  Recorder  of  Mortgages,  36  La.  Ann. 
974,  State  v.  Consolidated  Assoc.,  etc.,  43  La. 
Ann.  838;  State  v.  Consolidated  Assoc.,  etc., 
43  La.  Ann.  840;  Matter  of  Wads  worth,  (Supm. 
Ct.  Spec.  T.)  27  Misc.  (N.  Y.)  264;  People  v. 
Miner,  37  Barb.  (N.  Y.)  466.  See  also  People 
v.  Fitzgerald,  (Supm.  Ct.  Gen.  T.)  13  N.  Y. 
Supp.  063;  People  v.  Miller,  43  Hun  (N.  Y.) 
4^3- 

Where  Clear  Legal  Right  Is  Not  Shown.  —  But 
mandamus  will  not  lie  where  no  clear  legal 
right  to  the  cancellation  of  the  mortgage  is 
shown.    People    v.   Miller,  43   Hun  (N.  Y.) 

463. 

Cancellation  of  Inscriptions  upon  Conveyance 
Books. —  In  Louisiana  it  has  been  held  that 
mandamus  does  not  lie  to  the  recorder  of  con- 
veyances to  compel  him  to  cancel  inscriptions 
showing  title  10  land  in  certain  parties,  unless 
it  is  shown  conclusively  by  final  and  executory 
judgment  that  the  same  have  been  decreed  to 
be  erased,  contradictorily  with  the  parties  con- 
cerned.   Raymond  v.  Villere,  42  La.  Ann.  488. 

3.  Compelling  Access  to  Books  and  Records.  — 
Silver  v.  People.  45  III.  224;  People  v.  Reilly, 
38  Hun  (S.  Y.)  429. 

4.  Discretion  as  to  Care  of  Records.  —  People  v. 
Reilly,  38  Hun  (N.  Y.)  429;  People  v.  Rich- 
ards, 99  N.  Y.  620. 
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5.  Police  Officers.  —  Alger  v.  Seaver,  138  Mass. 
331;  State  v.  Murphy,  2  Ohio  Cir.  Dec.  190,  3 
Ohio  Cir.  Ct.  332. 

6.  State  v.  Francis,  95  Mo.  44.  See  also 
In  re  Whitney,  (Supm.  Ct.  Spec.  T.)  3  N.  Y. 
Supp.  838;  People  v.  Byrne,  (Ct.  App.)  9  Abb. 
N.  Cas.  (N.  Y.)  127,  note. 

Who  May  Apply  for  Mandamus.  —  It  has  been 
held  that  any  citizen  taking  an  interest  in  the 
observance  and  enforcement  of  the  law  may 
apply  for  a  mandamus.  State  v.  Francis,  95 
Mo.  44.  See  also  In  re  Whitney,  (Supm.  Ct. 
Spec.  T.)  3  N.  Y.  Supp.  838.  Compare  State  v. 
Murphy,  2  Ohio  Cir.  Dec.  190,  3  Ohio  Cir.  Ct. 
332. 

7.  State  v.  Francis,  95  Mo.  44;  State  v.  Police 
Board,  10  Ohio  Dec.  (Reprint)  256. 

8.  Compelling  Reinstatement  of  Policeman.  — 
State  v.  Rusling,  64  Conn.  517;  People  v. 
Board  of  Police  Com'rs,  (Supm.  Ct.  Gen.  T.j 
43  How.  Pr.  (N.  Y  )  385;  People  v.  MacLean, 
62  Hun  (N.  Y.)  42.  Compare  Riley  v.  Kansas 
City,  31  Mo.  App.  43c. 

Unreasonable  Delay  in  Asking  for  Reinstatement. 
—  Tavlor  v.  Bayonne,  56  N.J.  L.  265.  See 
also  Taylor  v.  Bayonne,  57  N.  J.  L.  376. 

9.  People  v.  York,  (Supm.  Ct.  Spec.  T.)  27 
Misc.  (N.  Y.)  658.  In  this  case  mandamus 
was  sought  in  order  to  compel  police  officers 
to  remove  a  picture  from  the  rogues,'  gal- 
lery. 

10.  Safford  v.  Detroit  .Board  of  Health,  no 
Mich.  81,  64  Am.  St.  Rep.  332. 
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appraisal,  at  a  fixed  value,  of  cattle  destroyed  because  affected  with  contagious 
disease,  where  the  commission  is  the  sole  tribunal  to  determine  whether  the 
animals  are  diseased  and  to  ascertain  their  value.1 

32.  Other  Special  Cases  Enumerated  —  Writ  Granted.  —  It  has  been  held  that 
mandamus  will  lie  to  enforce  plain  ministerial  duties  of  public  officers  in  con- 
nection with  the  inspection  of  flour,2  the  posting  of  village  ordinances,8  the 
publication  of  state  reports,4  legislative  journal,5  and  proposed  constitutional 
amendments,6  the  correction  of  official  records,1,  the  sealing  of  pardons*  or 
commission  to  office,9  the  erection  of  fences,10  the  regulation  of  the  line  of 
deep  water  to  which  wharves  may  be  built,11  the  clearance  of  ships,12  banks  and 
banking,13  the  platting  of  land,14  and  the  pharmacy  laws.15 

Writ  Refused.  —  In  accordance  with  general  principles  heretofore  explained, 
the  writ  has  been  refused  in  cases  involving  irrigation  officers,16  oyster  inspect- 
ors,17 coroners,18  public  printing,19  pilots,26  the  organization  of  counties,91 
the  apportionment  of  assets  and  liabilities  between  old  and  new  counties,22  the 
apportionment  of  the  state  for  members  of  the  legislature,23  the  location,  con- 
struction, or  removal  of  public  buildings,24  the  payment  of  witness  fees,23  and 
the  fixing  of  water  rates.26 


1.  Shipman  v.  State  Live-Stock  Sanitary 
Commission,  115  Mich.  488. 

2.  Inspection  of  Flour.  —  Delaplane  v.  Cren- 
shaw, 15  Gratt.  (Va.)  457. 

3.  Posting  Ordinances.  —  Gormley  v.  Day,  114 
111.  185,  wherein,  however,  the  writ  was  denied 
upon  the  grounds  that  the  application  was  pre- 
mature and  that  the  right  claimed  was  merely 
abstract,  the  statute  having  been  repealed 
Pendente  lite. 

4.  Publication  of  State  Reports.  —  Ayres  v. 
Board  of  State  Auditors,  42  Mich.  422. 

5.  Publication  of  Legislative  Journal.  —  State 
v.  Mason,  43  La.  Ann.  590. 

6.  Publication  of  Proposed  Amendments  to  Con- 
stitution.—  Com.  :\  Griesl,  196  Pa.  Si.  396. 

7.  Correction  of  Records.  —  Pond  v.  Parrott,  42 
Conn.  15;  Manning  v.  Gloucester,  6  Pick. 
(Maps.)  16;  Bell  v.  Pike,  53  N.  H.  473;  Hill 
v.  Goodwin,  56  N.  H.  441. 

8.  Sealing  Pardons.  —  State  v.  Jenkins,  20 
Wash.  78. 

9.  Sealing  Commission  to  Office.  —  State  v.  Bar- 
ber, 4  Wyo.  409. 

10.  Erection  of  Fences  under  Stock  Law. — Mont- 
gomery Countv  v.  State,  71  Miss.  153. 

11.  Fixing  Deep-water  Line  or  Wharves. — 
Wool  v.  Edenton,  113  N.  Car.  33,  115  N. 
Cir.  10. 

12.  Clearance  of  Ships.  —  Gilchrist  v.  Charles- 
ton, Brun.  Col.  Cas.  (U.  S.)  249,  10  Fed.  Cas. 
No.  5,420. 

13.  Banks  and  Banking.  —  Napier  v.  Poe,  12 
Ga.  170;  People  v.  Kilburn,  (Supm.  Ct.  Spec. 
T.)  28  Misc.  (N.  Y.)  679;  State  v.  Rusk,  21  Wis. 
212,  distinguished  in  State  v.  Rusk,  23  Wis.  636. 

14.  Approval  of  Plat  of  Land. — Ross  v.  U.  S.,  7 
App.  Cas.  (D.  C.)  1,  following  U.  S.  v.  Ross, 
5  App.  Cas.  (D.  C.)  241;  Campau  v.  Board  of 
Public  Works,  86  Mich.  372;  State  v.  Chase, 
42  Mo.  App.  343. 

15.  Pharmaceutical  Society. — Reg.  v.  Pharma- 
ceutical Soc,  2  VV.  R.  220. 

16.  Irrigation  Officers. — The  duties  of  irriga- 
tion officers  with  respect  to  the  apportionment 
of  water  are  discretionary  and  cannot  be  con- 
trolled by  mandamus.  Farmers'  Independent 
Ditch  Co.  v.  Maxwell,  4  Colo.  App.  477. 

But  trustees  may  be  compelled  by  mandamus 


to  assume  jurisdiction  of  the  whole  irrigation 
district  as  distinguished  from  only  a  part  of 
it.    Harris  v.  Tarbet,  19  Utah  328. 

17.  Oyster  Inspectors.— -Thurston  v.  Hudgins, 
93  Va.  780,  holding  that  mandamus  will  not 
lie  to  review  the  judgment  of  the  inspector  as 
to  the  existence  of  natural  oyster  beds. 

18.  Coroners.  —  Mandamus  will  not  be  issued 
to  compel  a  coroner  to  turn  over  money  found 
on  a  deceased  person  to  his  administrator,  as 
the  remedy  at  law  is  adequate.  Com.  v.  Wal- 
ton, 3  Pa.  Dist.  391. 

19.  Public  Printing.  —  U.  S.  v.  Seaman,  17 
How.  (U.  S.)  225.  2  Hayw.  &  H.  (D.  C.)  151, 
27  Fed.  Cas.  No.  16,245;/;  People  v.  Troy,  78 
N.  Y.  33,  34  Am.  Rep.  500,  reversing  17  Hun 
(N.  Y.)  20;  Brown  v.  Turner,  70  N.  Car.  93. 

20.  Pilots.  —  Lamar  re  v.  Woods,  14  Quebec 
Super.  Ct.  1;  Slate  v.  Pilotage  Com'rs,  23  S. 
Car.  178:  State  v.  Courtenay,  23  S.  Car.  184. 

21.  Organization  of  Counties.  —  Martin  v.  Ing- 
ham, 38  Kan.  641. 

22.  Apportionment  of  Assets  and  Liabilities  Be- 
tween Counties.  —  Stale  v.  McMillan,  52  S.  Car. 
60;  Hale  v.  Baldwin  Tp.  Board,  49  Mich.  270. 

If  the  county  court  of  a  new  county  refuses 
to  ascertain  and  adjust  its  proportion  of  the 
debt  of  the  parent  county,  when  properly  pre- 
sented to  it  for  adjustment,  it  may  be  com- 
pelled to  do  so  by  mandamus.  Hempstead 
Countv  v.  Grave,  44  Ark.  317. 

A  board  of  accountants  appointed  to  appor- 
tion the  indebtedness  of  certain  counties  may 
be  compelled  by  mandamus  to  act.  Elaine 
County  v.  Smith,  (Idaho  1897)48  Pac.  Rep.  286. 

23.  Apportionment  for  Members  of  Legislature. 
—  State  v.  Campbell,  4S  Ohio  St.  435. 

24.  Location,  Construction,  or  Removal  of  Build- 
ings.—  State  v.  Baker  County,  22  Fla.  29; 
People  v.  Manhattan  R.  Co.,  (Supm.  Ct.)  20 
Abb.  N.  Cas.  (N.  Y.)  393;  Slate  v.  Lord,  28 
Oregon  525;  Broaddus  v.  Essex  County,  (Va. 
1901)  38  S.  E.  Rep.  177.  See  also  Reg.  v. 
Municipal  Council,  11  U.  C.  C.  P.  575. 

25.  Payment  of  Witness  Fees. —  U.  S.  v.  Sel- 
don,  2  Hayw.  &  H.  (D.  C.)  332,  27  Fed.  Cas. 
No.  16.249a. 

26.  Fixing  Water  Rates. — Jacobs  v.  San  Fran- 
cisco, 100  Cal.  121. 
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V.  Acts  and  Proceedings  of  Courts  and  Judicial  Officers  —  1.  In  Gen- 
eral,—  This  section  discusses  the  use  of  the  writ  of  mandamus  to  compel  the 
performance  by  a  court  or  judge  of  the  acts  and  duties  appertaining  to  judicial 
office,  including  all  matters  relating  to  the  trial  and  determination  of  causes, 
and  certain  miscellaneous  acts  and  duties  required  of  or  incumbent  upon  a 
court  or  judge  as  such. 

2.  Holding  Court.  —  Mandamus  lies  to  compel  the  holding  of  a  court  1  at 
the  time  2  and  place  3  appointed  by  law. 

3.  Hearing  and  Determination  of  Cause  —  a.  In  General.  —  Mandamus  Lies  to 

Compel  an  Inferior  Court  to  Hear  and  Determine  a  Cause  or  matter  properly  triable  before 
it,  which  the  lower  court  fails  or  refuses  to  try  on  the  ground  that  it  has  no 
jurisdiction,  or  that  the  judge  is  incompetent,  or  for  other  reasons.4  The 


1.  Mandamus  to  Compel  Holding  of  Court.  — 

Rex  v.  Willis,  Andr.  279;  Rex  v.  Wells,  4 
Dowl.  562;  Rex  v.  Hastings,  1  Dowl.  &  R.  148, 
16  E.  C..L.  23,  5  B.  &  Aid.  692,  note;  Com.  v. 
Bunn,  71  Pa.  St.  405.  See  also  dicta  in  Ex  p. 
Hays,  26  Ark.  510;  Shine  v.  Kentucky  Cent.  R. 
Co.,  85  Ky.  177;  People  v.  Haws,  34  Barb.  (N. 
Y.)73. 

2.  To  Hold  Court  at  Time  Appointed.  —  Ex  p. 

Trapnall,  6  Ark.  9,  42  Am.  Dec.  676. 

Mandamus  to  Order  Special  Term,  —  State  v. 
Dsbaillon,  36  La:  Ann.  828. 

Mandamus  Will  Not  Lie  to  Compel  a  Judge  to 
Attend  Trial  at  the  time  appointed  unless  it  ap- 
pears from  the  petition  that  the  failure  to  at- 
tend was  wilful  and  without  excuse,  and  that 
damage  or  inconvenience  resulted  (herefrom. 
Territory  v.  Ortiz,  1  N.  Mex.  5. 

3.  At  Place  Appointed.  —  Calaveras  County  v. 
Brockway,  30  Cal.  325;  State  v.  Shropshire,  4 
Neb.  411.  Contra,  Chapman  v.  People,  9  Colo. 
App.  268. 

4.  Mandamus  Lies  to  Compel  Hearing  and  De- 
termination of  Cause  —  England.  —  Matter  of 
Brighton  Intercepting,  etc.,  Sewers  Act,  9  Q. 
B.  D.  723;  Rex  v.  Havering  Atte  Bower,  5  B. 
&  Aid.  691,  7  E.  C.  L.  234,  2  Dowl.  &  R.  176, 
note;  Rex  v.  Southampton  County  Ct.  Judge, 
65  L.  T.  N.  S.  320;  Reg.  v.  Richards,  2  L.  M. 
&  P.  263,  20  L.  J.  Q.  B.  351;  Rex  v.  Tod,  1 
Stra.  530;  Reg.  v.  Eaton,  8  Q.  B.  D.  158;  Reg. 
v.  Handsley,  8Q.  B.  D.  383.  See  also  Reg.  v. 
Biron,  14  Q.  B.  D.  474;  Reg.  v.  Philiimore,  14 
Q.  B.  D.  474.  note. 

Canada. — Exp.  Leonard,  6  M.  Bruns.  269; 
Dean  v.  Chamberlin,  8  Ont.  Pr.  303;  Fournier 
v.  De  Montigny,  10  Quebec  Super.  Ct.  292; 
Lacerte  v.  Pepin,  10  Quebec  Super.  Ct.  542; 
McCulloch  v.  Judge,  35  U.  C.  Q.  B.  449. 

United  States.  — Ex  p.  Bradstreet,  7  Pet.  (U. 
S.)  634;  Life,  etc.,  Ins.  Co.  v.  Adams,  9  Pet. 
(U.  S.)  573;  Ex  p.  Russell,  13  Wall.  (U.  S.)  664; 
Exp.  Roberts,  15  Wall.  (U.  S.)  384;  Matter  of 
U.  S.,  16  Wall.  (U.  S.)  699;  Chicago,  etc  ,  R. 
Co.  v.  Wiswall,  23  Wall.  (U.  SO507;  Exp. 
Schollenberger,  96  U.  S.  369;  Harrington  v. 
Holler,  ill  U.  S.  796;  Ex  p.  Parker,  120  U.  S. 
737;  In  re  Pennsylvania  Co.,  137  U.  S.  451; 
In  re  Hohorst,  150  II.  S.  653;  In  re  Grossrnayer, 
177  U.  S.  48;  Finn  v.  Hoyt,  52  Fed.  Rep.  83. 

Alabama.  —  Shadden  v.  Sieiling,  23  Ala.  518; 
Ex  p.  Mahone,  30  Ala.  49,  68  Am.  Dec.  111; 
Ex  p.  Northington,  37  Ala.  496,  79  Am.  Dec. 
67;  Davidsons.  Washburn,  56  Ala.  596;  Exp. 
Graves,  61  Ala.  381 ;  Ex  p.  Schmidt,  62  Ala. 
252;  Ex  p.  Dickson,  64  Ala.  188;  Ex  p  Shau- 


dies,  66  Ala.  134;  State  v.  Williams,  69  Ala 
311;  Exp.  Henderson,  84  Ala.  36;  Exp.  Stale 
Bar  Assoc.,  92  Ala.  113;  State  v.  Hamil,  97 
Ala.  107;  Medlin  v.  Taylor,  101  Ala.  239; 
Steele  v.  Donehoo,  116  Ala.  566. 

Arkansas.  —  Brem  v.  Arkansas  County  Ct., 
9  Ark.  240. 

California.  —  Rhodes  v  Craig,  21  Cal.  419; 
Beguhl  v.  Swan,  39  Cal.  411;  People  v.  De  La 
Guerra,  43  Cal.  225;  Avery  v.  Superior  Ci.,  57 
Cal.  247;  Dunphy  v.  Belden,  57  Cal.  427; 
Acker  v.  San  Francisco,  68  Cal.  245;  Matter  of 
Herteman,  73  Cal.  545.  See  also  Whaley  v. 
King,  92  Cal.  431. 

Colorado.  —  People  v.  Graham,  16  Colo.  347. 
Dakota.  — Territory  v.  Judge,  5  Dak.  275. 
Florida.  —  State  v.  Young,  31  Fla.  594,  34 
Am.  St.  Rep.  41,  overruling  State  v.  Van  Ness, 
15  Fla.  317;  State  v.  King,  32  Fla.  416;  Stale 
v.  Call.  36  Fla.  305;  State  v.  Hocker,  36  Fla. 
358.    See  also  State  v.  Walker,  25  Fla.  561. 
Georgia.  —  Baughn  v.  Wiley,  98  Ga.  364. 
Idaho.  — Hays  v.  Stewart,  (Idaho  1900)  61 
Pac.  Rep.  591. 

Illinois —  People  v.  Scates,  4  111.  351. 
Kansas.  —  State  v.  Webt>,  34  Kan.  710;  Em- 
poiia  v.  Randolph,  56  Kan.  117. 

Kentucky.  —  Hoke  v.  Com.,  79  Ky.  567. 
Louisiana.  —  State  v.  Judge,  4  Rob.  (La.)  227; 
State  v.  Judge,  25  La.  Ann.  227;  State  v. 
Judge,  27  La.  Ann.  702;  State  v.  Judge,  30  La. 
Ann.  156;  State  v.  Judge,  32  La.  Ann.  296; 
State  ~j.  Ellis,  41  La.  Ann.  41;  State  v.  Judge, 
34  La.  Ann.  1177;  State  v.  Judges,  48  La.  Ann. 
672. 

Michigan.  —  Begole  v.  Judge,  32  Mich.  61; 
Brown  v.  Buck,  75  Mich.  274,  13  Am.  St.  Rep. 
438;  Burt  v.  Wayne  Circuit  J  udges,  90  Mich. 
520;  Adams  v.  Hosmer,  98  Mich.  51;  Taylors. 
Montcalm  Circuit  Judge,  122  Mich.  692. 

Missouri.  —  Austen  v.  Probate  Ct.,  35  Mo. 
198;  State  v.  Laughlin,  75  Mo.  358;  State  v. 
Stratton,  no  Mo.  426;  State  v.  Field,  37  Mo. 
App.  83. 

Montana.  —  State  v.  Second  Judicial  Dist. 
Ct.,  22  Mont.  438;  Raleigh  v.  First  Judicial 
Dist.  Ct.,  24  Mont.  306;  State  v.  Loud,  24 
Mont.  428. 

Nevada.  —  Cavanaugh  v.  Wright,  2  Nev.  166; 
Floral  Springs  Water  Co.  v.  Rives,  14  Nev.  431. 

New  Jersey.  —  Stryker  v.  Skillman,  14  N.  J. 
L.  1S9. 

Neru  Mexico. — Territory  v.  Ortiz,  I  N.  Mex.  5. 
New  York.  —  Ex  p.  Thompson,  5  Cow.  (N. 
Y.)3r. 

Ohio.  —  Matter  of  Turner,  5  Ohio  542;  Mac- 
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writ  of  mandamus  for  this  purpose  is  the  modern  substitute  for  the  ancient 
writ  of  procedendo  ad  judicium  by  which  a  subordinate  court  was  required  to 
proceed  to  judgment.1 

The  Question  of  Jurisdiction,  Competency,  etc.,  is  to  be  determined  by  the  court  to 
which  the  application  for  mandamus  is  made,  the  judgment  of  the  lower  court 
on  these  points  not  being  conclusive.2 

Entertaining  Appeal.  —  Mandamus  lies  to  compel  a  court  to  entertain  an 
appeal  in  a  proper  case.3 

Cause  Transferred  from  Another  Court.  —  Mandamus  will  lie  to  compel  a  court  to 
proceed  with  the  trial  of  a  cause  properly  transferred  to  it  from  another  court.4 

Judicial  Discretion  Not  Controlled.  —  While  the  writ  of  mandamus  may  be  used  to 
compel  an  inferior  tribunal  to  act  on  a  matter  within  its  jurisdiction,  it  may 
not  be  issued  to  control  the  discretion  of  the  lower  court  while  acting,  or  to 
reverse  its  decision  when  made.  The  function  of  the  writ  is  merely  to  com- 
pel the  inferior  court  to  proceed  according  to  law  and  give  some  judgment 
notwithstanding  an  alleged  excuse.  It  does  not  direct  the  court  how  to 
proceed,  or  to  render  any  particular  judgment.5 


ter  of  Kazer,  5  Ohio  545;  State  v.  Outcalt,  4 
Ohio  Cir.  Dec.  414,  8  Ohio  Cir.  Ct.  10. 

South  Dakota.  — Vine  v.  Jones,  13  S.  Dak.  54. 

Texas.  —  Kleiber  v.  McManus,  66  Tex.  48; 
Schultze  v.  McLeary,  73  Tex.  92;  Cox  v.  High- 
tower,  19  Tex.  Civ.  App.  536. 

Utah. — People  v.  Van  Tassel,  13  Utah  9; 
State  v.  Hart,  19  Utah  438. 

Vermont.  —  Woodstock  v.  Gallup,  28  Vt.  587. 

Virginia.  —  Cowan  v.  Doddridge,  22  Gratt. 
(Va.)  458;  Cowan  v.  Fullon,  23  Gratt.  (Va.)  579; 
Kent  v.  Dickinson,  25  Gralt.  (Va.)  817;  Rich- 
ardson v.  Farrar,  88  Va.  760;  Alexandria 
County  v.  Alexandria,  95  Va.  469. 

Washington.  — State  v.  Hunter,  3  Wash.  92; 
State  v.  Parker,  12  Wash.  685  ;  State  v.  Superior 
Ct.,  14  Wash.  686,  citing-  23  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  530;  State  v.  McClin- 
ton,  17  Wash.  45. 

West  Virginia.  —  Wheeling  Bridge,  etc.,  R. 
Co.  v.  Paull,  39  W.  Va.  142. 

Wisconsin.  —  Slate  v.  Johnson,  103  Wis.  591. 

1.  Mandamus  Substitute  for  Procedendo.  — 
People  v.  Sexton,  24  Cal.  78;  People  v.  Dist. 
Ct.,  14  Colo.  396;  People  v.  Judge,  18  Colo. 
500;  Woodstock  v.  Gallup  28  Vt.  587;  State  v. 
Superior  Ct.,  14  Wash.  686;  State  v.  Johnson, 
103  Wis.  591. 

2.  Question  of  Jurisdiction,  etc.,  for  Superior 
Court.  —  Medlin  v.  Taylor,  101  Ala.  239;  Slate 
v.  Young,  31  Fla.  594,  34  Am.  St.  Rep.  41,  and 
cases  cited  in  the  last  note  but  one  supra. 

3.  Writ  Lies  to  Compel  Court  to  Entertain  Ap- 
peal—  England.  —  Rex  v.  Justices,  8  B.  &  C. 
380,  15  E.  C.  L.  242,  2  M"  &  R.  401;  Rex  v. 
Justices,  5  B.  &  Aid.  667,  27  E.  C.  L.  151;  Reg. 
v.  Carnarvon  Justices,  1  Gale  &  D.  423;  Reg. 
v.  Justices,  3  Gale  &  D.  348,  4  Q.  B.  177,  45  E. 
C.  L.  177.  See  generally,  as  to  when  the  writ 
will  or  will  not  be  granted  to  compel  the  hear- 
ing of  an  appeal,  Rex  v.  Frieston,  5  B.  &  Ad. 
597,  27  E.  C.  L.  134;  Reg.  v.  Derbyshire  Jus- 
tices, 19  W.  R.  876;  Reg.  v.  Justices,  2  Q.  B. 
505,  42  E.  C.  L.  7Sr;  Reg.  v.  Recorder,  2  Q. 
B.  548,  42  E.  C.  L.  802;  Reg.  v.  Justices,  3  Q.  B. 
810,  43  E.  C.  L.  985,  overruling-  Reg.  v.  Justices, 
2  Q.  B.  325,  42  E.  C.  L.  696,  and  Reg.  v.  Jus- 
tices, 2  Q.  B.  331,  42  E.  C.  L.  699. 

Canada.  —  In  re  Allan,  10  Ont.  110. 
United  States.  —  Harrington  v.  Holler,  in 
U.  S.  796;  Exp.  Parker,  120  U.  S.  739. 


Florida.  —  Ex  p.  Henderson,  6  Fla.  279; 
Henderson  v.  Brown,  6  Fla.  299;  State  v. 
Young,  31  Fla.  594,  34  Am.  St.  Rep.  41. 

Louisiana.  —  State  v.  Judges,  42  La.  Ann. 
1087. 

Michigan. — Cheeper  v.  Circuit  Judge,  45 
Mich.  6. 

Nevada.  —  Floral  Springs  Water  Co.  v.  Rives, 
14  Nev.  431. 

New  Jersey.  —  State  v.  Judges,  3  N.  J.  L.  308. 

Washington.  —  State  v.  Superior  Ct.,  7  Wash. 
223. 

Where  the  Relator  Has  Not  Perfected  His  Right 
to  an  Appeal  mandamus  will  not  be  issued  to 
compel  the  hearing  of  the  appeal.  Rex  v. 
Justices,  1  M.  &  S.  446. 

4.  Cause  Transferred  from  Another  Court.  — 
People  v.  Scales,  4  111.  351;  People  v.  Zane, 
105  111.  662;  Stale  v.  O'Bryan,  102  Mo.  254; 
State  v.  Neville,  157  Mo.  386. 

5.  Writ  Not  Used  to  Control  Judicial  Discretion 
—  United  States.— Ex  p.  Hoyt,  13  Pet.  (U.  S.) 
279;  Ex  p.  Newman,  14  Wall.  (U.  S.)  152;  Ex  p. 
Burtis.  103  U.  S.  238;  Kendall  v.  U.  S.,  12  Pet. 
(U.  S  )  524;  Life,  etc.,  Ins.  Co.  v.  Adams,  9 
Pet.  (U.  S.)  573;  In  re  Rice,  155  U.  S.  396. 

Alabama. — Ex  p.  State  Bar  Assoc.,  92  Ala. 
113;  Ex  p.  Mahone,  30  Ala.  49,  68  Am.  Dec. 
m;  State  v.  Williams,  69  Ala.  311;  Ex  p. 
Redd,  73  Ala.  548. 

Arkansas.  — Ex  p.  Hays,  26  Ark.  511. 

California. — Ex  p.  Cage,  45  Cal.  248;  People 
v.  San  Francisco,  114  Cal.  466. 

Colorado.  —  People  v.  District  Ct.,  14  Colo. 
39°- 

Kentucky. — Shine  v.  Kentucky  Cent.  R.  Co., 
85  Ky.  177;  Cassidy  v.  Young,  92  Kv.  227, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.), 
pp.  10S-110. 

Louisiana. — State  v.  Judge,  13  La.  Ann  4S1; 
State  v.  Judge,  13  La.  Ann.  483. 

Michigan.  —  Ambos  v.  Ingraham  Circuit 
Judge,  123  Mich.  618. 

Missouri. — State  v.  Neville,  157  Mo.  387; 
State  v.  Klein,  140  Mo.  502. 

New  Hampshire.  —  Farwell's  Petition,  2  N. 
H.  123. 

New  Jersey. — Roberts  -\  Holsworth,  10  N. 

New  Mexico.  —  Territory  v.  Ortiz,  I  W. 
Mex.  5. 
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Where  Lower  Court  Has  Already  Acted.  —  Mandamus  will  not  issue  to  compel  a 
court  to  assume  jurisdiction  and  proceed  with  the  trial  of  a  cause,  where  it 
has  not  declined  to  act,  but  has  already  exercised  its  discretion  and  disposed 
of  the  cause.    In  such  case  the  proper  remedy  is  by  appeal.1 

Cause  Transferred  —  Continuance  —  Reference.  —  This  rule  applies  where  the  lower 
court  in  the  exercise  of  its  discretion  has  transferred  the  cause  to  another 
court2  or  granted  a  continuance,3  or  referred  the  cause  to  referees.4 

Matters  Preliminary  to  Trial.  —  Where  the  determination  of  the  court  was 
merely  upon  some  preliminary  matter  which  did  not  amount  to  an  adjudica- 
tion upon  the  merits,  and  from  which  no  appeal  could  be  taken,  mandamus 
will  lie  to  compel  the  court  to  proceed.5 

The  Writ  Will  Be  Denied  also  where  the  refusal  of  the  judge  to  proceed  was 
proper,6  as  where  he  Was  in  fact  without  jurisdiction,7  or  was  disqualified,8 


Vermont.  —  Woodstock  v.  Gallup,  28  Vt.  587. 

Canada.  —  Ryer  v.  Plows,  46  U.  C.  Q.  B.  206. 
Decision  Within  Specified  Time.  —  Where  a 
court  has  in  its  discretion  taken  under  advise- 
ment a  molion  to  dismiss  a  cause  for  want  of 
prosecution,  mandamus  will  not  lie  to  compel 
it  to  decide  the  motion  within  any  specified 
time.    Tomkin  v.  Harris,  go  Cal.  201. 

1.  Writ  Denied  Where  Trial  Court  Haa  Already 
Acted  —  England.  —  Ex  p.  Milnet,  15  Jur.  1037; 
Ex  p.  MacMahon,  48  J.  P.  70;  Rex  v.  Justices, 
4  B.  &  C.  844,  10  E.  C.  L.  459;  Reg.  v.  Justices, 
2  Q.  B.  D.  516;  Reg.  v.  Yorkshire  Justices,  34 
VV.  R.  108;  Reg.  v.  W.  R.  Justices,  1  N.  Sess. 
Cas.  247;  Reg.  v.  Recorder,  15  Q.  B.  1070,  69 
E.  C.  L.  1070,  1  Eng.  L.  &  Eq.  291,  20  L.  J.  M. 
C.  35;  Reg.  v.  Blanshard,  13  Q.  B.  318,  66  E. 
C.  L.  318;  Reg.  v.  Justices,  2  Q.  B.  D.  516. 

Canada.  —  Reg.  v.  Coleman,  46  U.  C.  Q.  B. 
175,  affirming  8  Ont.  Pr.  497;  Meyers  v.  Baker, 
26  U.  C.  Q.  B.  16;  Williamson  v.  Bryans,  12 
U.  C.  C.  P.  275;  Reg.  v.  Duvaney,  12  N. 
Bruns.  581.  See  also  Reg.  v.  Richardson,  8 
Ont.  657. 

United  States.  — Exp.  Brown,  116  U.  S.  401 ; 
Ex  p.  Newman,  14  Wall.  (U.  S.)  152. 

Alabama.  —  Ex  p.  Hurn,  92  Ala.  102,  25  Am. 
St.  Rep.  23;  Exp.  Hayes,  92  Ala.  120. 

California.  —  People  v.  Weston,  28  Cal.  639. 

Illinois.  —  People  v.  Garnett,  130  111.  340. 

Kentucky.  — Shines.  Kentucky  Cent.  R.Co., 
85  Kv.  177- 

Louisiana.  —  State  v.  Hudspeth,  38  La.  Ann. 
97;  State  v.  Judges,  41  La.  Ann.  1012. 

Missouri.  —  Slate  v.  Smith,  105  Mo.  6;  State 
v.  Field,  107  Mo.  445. 

Montana.  —  State  v.  First  Judicial  Dist.  Ct., 
16  Mont.  274;  State  v.  Second  Judicial  Dist. 
Ct.,  (Mont.  1901)  64  Pac  Rep.  352. 

Nevada. — Slate  v.  Wright,  4  Nev.  119; 
Nevada  Cent.  R.  Co.  v.  District  Ct.,  21  Nev. 
409. 

New  York. — Ex  p.  Ostrander.  I  Den.  (N. 
Y.)  679;  McBride  v.  Murray,  72  Hun  (N.  Y.) 
394. 

Vermont.  —  Foster  v.  Redfield,  50  Vt.  28-,. 
Wisconsin.  —  See  States.  Smilh,  19  Wis.  531. 

2.  Cause  Transferred  to  Another  Court.  —  People 
v.  Sexton,  24  Cal.  78;  Stale  v.  Morgan,  12  La. 
118;  State  v.  McKee,  150  Mo.  233 

Cause  Improperly  Transferred. —  But  the  writ 
will  lie  where  the  inferior  court  hat  improperly 
transferred  the  cause  to  another  court.  Ex  p. 
Cox,  10  Mo.  742;  State  v.  LaughHn.  75  Mo  358. 


3.  See  infra,  this  section,  Matters  Relating  to 
Trial —  Continuances. 

4.  Cause  Referred  to  Referees. —  Ferris  v.  Munn 
22  N.  J.  L.  161. 

5.  Decision  on  Matters  Preliminary  to  Trial.  — 
State  v.  Judge,  34  La.  Ann.  J 177 ;  State  v.  Ellis, 
41  La.  Ann.  41;  Brown  v.  Pontiac  Min.  Co., 
105  Mich.  653;  Castello  v.  St.  Louis  Circuit 
Ct.,  28  Mo.  259;  Raleigh  'v.  First  J  udicial  Dist. 
Ct.,  24  Mont.  306;  State  v.  Hait,  19  Utah  438. 

Where  the  lower  court  declines  to  hear  an 
appeal  on  a  point  preliminary  to  the  whole 
case,  involving  a  matter  of  fact  only,  man- 
damus will  not  lie,  but  it  is  otherwise  where 
the  preliminary  points  turn  on  matters  of  law 
and  practice.  Reg.  v.  Justices,  3  Q.  B.  810,  43 
E.  C.  L.  985,  1  N.  Sess.  Cas.  151 ;  Reg.  v.  Jus- 
tices, 11  Jur.  185,  2  N.  Sess.  Cas.  572,  16  L.  J. 
M.  C.  55;  Reg.  v.  Richards,  15  Jur.  358. 

6.  Where  Judge  Properly  Refuses  to  Proceed.  — 
Exp.  Goldthwaite,  120  Ala.  481;  Purcell  v. 
McKune,  14  Cal.  230;  Rhodes  v.  Spencer,  62 
Cal.  43,  People  v.  District  Ct.,  14  Colo.  396; 
People  v.  Columbia  C.  PL,  1  Wend.  (N.  Y.) 
297,  and  cases  cited  in  notes  immediately 
following. 

Where  an  Appeal  Has  Been  Taken  mandamus 
will  not  be  issued  to  compel  the  trial  judge  to 
proceed.  Davis  v.  Wallace,  (Cal.  1895)  38  Pac. 
Rep.  1107. 

7.  Trial  Court  Without  Jurisdiction  —  United 
States.  —  Ex  p.  State  Ins.  Co.,  18  Wall.  (U.  S.) 
417;  In  re  Grossmayer,  177  U.  S.  48. 

Alabama.  —  Ex  p.  Goldthwaite,  120  Ala. 
481. 

Louisiana.  —  State  v.  Judges,  41  La.  Ann. 
1012;  State  v.  Judges,  42  La.  Ann.  1080;  State 
v.  Judges,  45  La.  Ann.  1319;  State  v.  Judges, 
105  La.  217. 

Michigan.  —  Robison  v.  Judge,  69  Mich.  607, 
608. 

Missouri.  —  State  v.  Wood,  142  Mo.  127. 
Nevada.  ■ —  Stale  v.  Rising,  to  Nev.  97. 
Wisconsin. — State  v.  Smith,  14  Wis.  564; 
State  v.  Smith,  19  Wis.  531. 

Canada.  ■ — Trainor  v.  Holcombe,  7  U.  C.  O 
B.  548. 

8.  Judge  Disqualified.  —  Cook  v.  Baxter,  27 
Ark.  480;  State  v.  Call,  41  Fla.  442;  Matter 
of  Elgin  County  Judge,  20  U.  C.  Q.  B.  58S. 

Mandamus  Lies  to  Compel  a  Judge  to  Certify 
His  Disqualification  to  try  a  case  to  the  proper 
authority  in  order  that  a  special  judge  may  be 
appointed.    Crook  v.  Newberg,  124  Ala.  479 
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or  was  prohibited  from  proceeding  by  a  superior  authority;1  or  where  he 
was  not  required  by  law  to  act  or  assume  jurisdiction;*  or  where  there  has 
been  no  application  to  and  refusal  by  the  judge  to  proceed  ;  3  or  where  there 
is  a  remedy  by  appeal;4  or  where  the  relator  has  been  guilty  of  laches  in 
applying  for  the  writ.5  Nor  will  mandamus  be  granted  when  the  court  applied 
to  has  no  jurisdiction  to  issue  the  writ,6  or  where  the  writ  would  be  futile.' 

b.  DISMISSAL.  —  Mandamus  lies  to  compel  a  court  to  strike  from  its  docket 
or  dismiss  a  cause  pending  before  it  where  it  has  improperly  refused  to  do 
3    The  writ  will  be  denied  where  the  relator  is  not  entitled  to  a  dismissal,9 


50. ; 


or 


or  where  he  has  some  other  adequate  remedy,  as  by  appeal  or  otherwise,10 
where  the  matter  is  discretionary  with  the  lower  court.11 

c.  Reinstatement.  —  Mandamus  lies  to  compel  a  court  to  reinstate  and 
hear  a  cause  properly  before  it,  on  appeal  or  otherwise,  which  it  has  improp- 
erly dismissed  or  stricken  from  its  docket.12    The  writ  will  be  denied  where  in 


Walker  v.  Sneed,  7  Ark.  233.  But  see  Grigsby 
v.  Bowles,  79  Tex.  138. 

1.  Judge  Prohibited  from  Proceeding.  —  Thus 
the  writ  will  be  denied  where  the  judge  is  pre- 
vented from  proceeding  by  i njunction,  State  v. 
Judge,  15  Ala.  740;  Ives  v.  Circuit  Judge,  40 
Mich.  63;  or  by  a  writ  of  prohibition,  although 
issued  without  jurisdiction,  State  v.  Judge, 
39  La.  Ann.  97. 

2.  Judge  Not  Required  to  Act.  —  Scott's  Estate, 
15  Cal.  220;  State  v.  King,  42  La.  Ann.  77; 
People  v.  McAdam,  28  Hun  (N.  Y.)  284,  64 
How.  Pr.  (N.  Y.)  238;  In  re  Conklin,  31  U.  C. 
Q.  B.  160.  See  Tomkin  v.  Harris,  90  Cal.  201; 
Ex  p.  Johnson,  3  Cow.  (N.  Y.)  371. 

Special  Judge.  —  An  attorney  at  law  who  has 
been  appointed  special  judge  to  try  a  case  can- 
not be  compelled  by  mandamus  to  do  so, 
although  he  has  accepted  the  appointment, 
taken  the  oath  as  special  judge  and  tiied  some 
preliminary  questions  in  the  case.  State  v. 
Brame,  29  La.  Ann.  816.  See  also  State  v. 
Earharl,  35  La.  Ann.  603. 

3.  Where  Judge  Has  Not  Refused  to  Proceed.  — 
Biker  v.  State,  86  Wis.  474;  Meyers  v.  Baker, 
26  U.  C.  Q.  13.  16. 

4.  Remedy  by  Appeal.  —  Reg.  v.  Smith,  L.  R. 
8  Q.  B.  146;  State  v.  Hadley,  20  Wash.  520; 
State  v.  Superior  Ct.,  21  Wash.  108.  See  also 
Moran  v.  Hosmer,  (Mich.  1900)  873  N.  W.  Rep. 
1004 

5.  Relator  Guilty  of  Laches.  —  Reg.  v.  Justices, 
1  Gale  &  D.  706,  6  Jur.  506;  State  v.  Superior 
Ct.,  15  Wash.  314. 

6.  Superior  Court  Without  Jurisdiction  to  Grant 
Mandamus.  —  State  v.  Biddle,  36  Ind.  138 ;  State 
v.  Esnault,  12  Mart.  (La.)  488;  King  v.  Hamp- 
ton, 3  Hayw.  (Tenn.)  59;  State  v.  Elmore,  6 
Coldw.  (Tenn.)  528;  State  v.  Hall,  6  Baxt. 
(Tenn.)  3;  Fanning  County  v.  Hightower,  9 
Tex.  Civ.  App.  293;  Ex  p.  Quesada,  34  Tex. 
Crim.  116;  State  v.  Superior  Ct.,  (Wash.  1901) 
64  Pac.  Rep.  778. 

7.  Mandamus  Futile. —  Reg.  v.  Birmingham 
Recorder.  3  W.  R.  236;  Corporation  z_  Pauld- 
ing, 4  Mart.  N.  S.  (La.)  189;  State  v.  Secrest, 
33  Minm.  381. 

8.  Writ  Lies  to  Compel  Dismissal  of  Suit  —  Ala- 
bama.—  Ex  p.  Cole,  2S  Ala.  50;  Exp,  Robbins, 
29  Ala.  71;  Ex  p.  Morgan,  30  Ala.  51;  Annis- 
ton  First  Nat.  Bank  z.  Cheney,  120  Ala.  117; 
Ex  p.  Garland,  42  Ala.  559. 

Kentucky.  —  Barnett  v.  Warren  Circuit  Ct., 
Hard.  (Ky.)  180. 


Louisiana. — State  v.  Judge,  45  La.  Ann.  r426. 
Michigan  —  Ellair  v.  Wayne  Circuit  Judge, 
46  Mich.  496;  Weston  v.  Probate  Judge,  69 
Mich.  600;  Ayres  v.  Gartner,  90  Mich.  380. 
Merriman  v.  Peck,  95  Mich.  277;  Lanahan  v. 
Kent  Circuit  Judge,  106  Mich.  685;  Palmers. 
Peck,  90  Mich.  I;  Combs  v.  Wilber,  99  Mich. 
234.  See  also  Wiley  v.  Allegan  Circuit  Judge, 
29  Mich.  487. 

Discontinuance  —  Nonsuit.  —  Mandamus  lies 
to  com  pel  a  justice  of  the  peace  to  enter  a  judg- 
ment of  discontinuance  in  a  proper  case,  An- 
derson v.  Pennie,  32  Cal.  265;  or  to  enter  a 
nonsuit  as  required  by  statute  for  nonappear- 
ance of  the  plaintiff,  Cagney  v.  Wattles,  121 
Mich.  469 

9.  Relator  Not  Entitled  to  Dismissal.  —  Ex  p. 

Reeves,  52  Ala.  394;  Cluttor.  v.  Clutton,  106 
Mich.  690.  See  also  Rex  v.  Justices,  2  Chit. 
257,  18  E.  C.  L.  327;  Ex  p.  Garland,  42  Ala. 
559;  Whaley  v.  King,  92  Cal.  431. 

The  Fact  That  a  Justice  of  the  Peace  Improperly 
Grants  a  Continuance  will  not  authorize  the  issu- 
ing of  a  mandamus  to  compel  him  to  dismiss 
the  action.    Whaley  v.  King,  92  Cal.  43L 

Dismissal  of  Appeal  —  Appellant  Without  Rem- 
edy.—  In  Durand  v.  Gage,  76  Mich.  624,  the 
writ  to  dismiss  an  appeal  was  refused  where  it 
would  leave  the  appellant  without  remedy. 

10.  Writ  Denied  Where  There  Is  Another  Rem- 
edy.—  In  re  Atlantic  City  R.  Co.,  164  U.  S. 
633;  In  re  Iron  County,  37  U.  S.  App.  622; 
Ex  p.  Bottoms,  46  Ala.  312;  Kendall  v.  Las- 
siter,  68  Ala.  181;  People  v.  Pratt,  28  Cal.  166, 
87  Am.  Dec.  110;  Theilman  v.  Superior  Ct., 
95  Cal.  224;  Michigan  Mut.  F.  Ins.  Co.  v. 
Wayne  Circuit  Judge,  112  Mich.  270;  Jones  v. 
Allen,  13  N.  J.  L.  97;  State  v.  Wolfe,  2  Ohio 
Dec.  245. 

11.  Dismissal  Discretionary.  —  Exp.  Johnson, 
25  Ark.  614;  Strong  v.  Grant,  99  Cal.  100; 
Davis  v.  York  County,  63  Me.  396;  State  v. 
Ludwig,  106  Wis.  226.  See  Whaley  v.  King, 
92  Cal.  431. 

12.  Reinstatement  of  Cause  —  United  States.  — 
Ex  p.  Parker,  120  U.  S.  737,  131  U.  S.  221; 
Knickerbocker  Ins.  Co.  v.  Comstock,  16  Wall. 
(U.  S.)258;  Exp.  Bradstreet,  7  Pet.  (U.  S.)634. 

Alabama. — Stephenson  v.  Mansony,  4  Ala. 
318;  Boraim  v.  Da  Costa,  4  Ala.  393;  Biazier 
v.  Tarver,  4  Ala.  569;  State  ex  tel.  Nabor,  7  Ala. 
459;  Ex  p.  Lowe,  20  Ala.  330;  Ex  p.  Thorn- 
ton, 46  Ala.  3S4;  Ex  p.  Abrams,  4S  Ala.  151; 
Exp.  Stale,  51  Ala.  69;  Ex  p.  State,  115  Ala. 
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dismissing  and  refusing  to  reinstate  the  cause  the  lower  court  has  acted  judi- 
cially,1 or  where  the  dismissal  was  proper.2  or  where  the  lower  court  has  no 
power  to  reinstate,3  or  where  there  is  a  remedy  by  appeal  or  otherwise.4 

d.  REHEARING.  —  Mandamus  is  an  appropriate  remedy  to  compel  a  judge 
to  grant  a  rehearing  in  a  proper  case  where  there  is  no  remedy  by  appeal.5 
But  the  writ  will  not  lie  to  compel  a  judge  to  rehear  a  cause  in  which,  in  the 
exercise  of  his  discretion,  he  has  rendered  a  final  judgment  on  the  merits." 


123;  Ex  p.  State,  71  Ala.  363.  See  also  Corn- 
stock  v.  Givens,  6  Ala.  95;  Lee  v.  Harper,  go 
Ala.  548;  Jennings  v.  Pearce,  99  Ala.  303. 

Kentucky.  —  Sanders  v.  Nelson  Circuit  Ct., 
Hard.  (Ky.)  19. 

Louisiana.  —  State  v.  Judge,  50  La.  Ann.  552. 
See  also  Slate  v.  Judge,  25  La.  Ann.  227. 

Michigan.  —  Deiroit,  etc.,  Plank  Road  Co. 
v.  Wayne  Circuit  Judge,  27  Mich.  303;  Corn- 
stock  v.  Wayne  Circuit  Judge,  30  Mich.  98; 
Allen  v.  Circuit  Judge,  37  Mich.  474;  Lindsay 
v.  Wayne  Circuit  Judge,  63  Mich.  735;  Crosby 
v.  Montcalm  Circuit  Judge,  (Mich.  1900)  83  N. 
W.  Rep.  1040. 

Missouri.  —  Astor  v.  Chambers,  1  Mo.  191; 
Miller  v.  Richardson.  1  Mo.  310;  State  v.  Phil- 
lips, 97  Mo.  331;  State  v.  Cape  Girardeau  Ct. 
C  PL,  73  Mo.  560;  Castellov.  St.  Louis  Circuit 
Ct..  28  Mo.  259;  State  v.  O'Bryan,  102  Mo. 
254;  State  v.  Neville,  157  Mo.  387. 

Montana.  —  State  v.  District  Ct,,  13  Mont. 
370;  Raleigh  v.  First  Judicial  Dist.  Ct.,  24 
Mont.  306. 

New  Jersey. — State  v.  Judges,  3  N.  J.  L. 
308;  Perrine  v.  Cheeseman,  11  N.  I.  L.  195; 
Bowlsby  v.  Johnston,  13  N.  J  L.  349;  Strader 
v.  Chosen  Freeholders,  15  N.  J.  L.  433;  Garra- 
brant  v.  McCloud,  15  N.  J.  L.  462;  Robbins  v. 
Bonnel,  16  N.  J.  L.  234;  Freis  r .  Jones,  16  N. 
J.  L.  358;  Dyer  v.  Ludlum,  16  N.  J.  L.  531; 
Ten  Eyck  v.  Farlee,  16  N.  J.  L.  269,  348; 
Adams  v.  Mathis,  18  N.  J.  L.  310;  Ferguson  v. 
Kays,  21  N.  J.  L.  431;  Hockenbury  v.  Alpaugh, 
34  N.  J.  L.  342. 

New  York.  —  People  v.  Clinton  County 
Judge,  (Supm.  Ct.  Spec.  T.)  13  How.  Pr.  (N. 
Y.)  277;  Ex  p.  Eastabrooks,  5  Cow.  (N.  Y.)  27; 
Exp.  Holbrook,  5  Cow.  (N.  Y.)  35;  People  v. 
Judges,  5  Cow.  (N.  Y.)  34. 

Washington.  —  State  v.  Hunter,  3  Wash.  92. 

The  Revival  or  Reinstatement  of  a  Cause  im- 
properly abated  on  account  of  the  death  of  a 
party  may  be  compelled  by  mandamus.  State 
ex  re/.  Nabor,  7  Ala.  459;  Ex  p.  Swan,  23  Ala. 
192;  Ex  p.  Ware,  48  Ala.  223.  See  Elliott  v. 
Paterson,  65  Cal.  109. 

1.  Writ  Denied  Where  Court  Has  Acted  Judi- 
cially —  United  States.— Exp.  Woollen,  104 
U.  S.  300;  In  re  Morrison,  147  U.  S.  14. 

Arkansas.  —  Hempstead  County  v.  Grave, 
44  Ark  317. 

California.  —  Lewis  v.  Barclay,  35  Cal.  213. 

Illinois.  —  People  v.  Garnett,  130  111.  340. 

Kentucky.  —  Goheen  v.  Myers,  18  B.  Mon. 
(Ky.)  426. 

Louisiana. — State  v.  Rightor,  36  La.  Ann. 
200-  State  v.  Judges,  37  La.  Ann.  111 ;  State  v. 
Judges,  47  La.  Ann.  1 5 16. 

Maine.  —  Davis  v.  York  County,  63  Me.  396. 

Michigan.  —  People  v.  Judge,  1  Mich.  359. 

Missouri.  — State  v.  Smith,  105  Mo.  6. 

Nevada.  —  State  v.   Wright,  4  Nev.  119; 


83? 


Nevada  Cent.  R.  Co.  v.  District  Ct.,'21  Nev.  409. 

New  York.  —  People  v.  Judges,  20  Wend. 
(N.  Y.)  658. 

Texas.  —  Ewing  v.  Cohen,  63  Tex.  482. 

2.  Cause  Properly  Dismissed.  —  State  v.  J  udges, 
35  La.  Ann.  736;  Stange  v.  Wayne  Circuit 
Judge,  22  Mich.  408;  Cole  v.  Wayne  Circuit 
Judge,  io6  Mich.  692;  Miller  v.  Martin,  8  N. 
J.  L.  201;  Bennet  v.  Kite,  9  N.  J.  L.  106; 
Schooley  v.  Ivins,  11  N.  J.  L.  169;  Hankins  v. 
Bennet,  12  N.  J.  L.  179;  Tichenor  v.  Hewson, 
14  N.  J.  L.  26;  Wells  v.  Stackhouse,  17  N.  J. 
L.  355;  Thorpe  v.  Keeler,  18  N.  J.  L.  251, 
commenting  on  Rockafellar  v.  Rea,  12  N.  J.  L. 
180.    See  also  Comstock  v.  Givens,  6  Ala.  95. 

Relator  Must  Have  Clear  Legal  Right.  —  Man- 
damus will  not  be  granted  to  compel  the  re- 
instatement and  trial  of  a  cause  where  it  does 
not  appear  that  the  relator  has  a  clear  legal 
right  to  be  enforced.  People  v.  Circuit  Judge, 
19  Mich.  296. 

Reinstatement  of  Judgment.  —  Mandamus  will 
not  lie  to  compel  the  reinstatement  of  a  judg- 
ment properly  set  aside.  State  v.  Powell,  10 
Neb.  48. 

3.  Respondent  Without  Power  to  Reinstate  — 

Ex  p.  Williams,  43  Ala.  154;  State  v.  Secrest, 
33  Minn.  38L  See  also  Slate  v.  Baker,  ig  Fla.  19. 

4.  Remedy  by  Appeal.  —  In  re  Morrison,  147 
U.  S.  14;  St.  Louis,  etc.,  R.  Co.  v.  Shinn,  60 
Kan.  in;  Goheen  v.  Myers,  18  B.  Mon.  (Ky.) 
426;  Crittenden  v.  Reilly,  97  Mich.  637;  Steele 
v.  Goodrich,  87  Tex.  401;  State  v.  Superior  Ct., 
21  Wash.  ro8;  State  v.  Moore,  21  Wash.  629. 
See  Levy  v.  Superior  Ct.,  66  Cal.  292. 

Where  the  Inferior  Court  Has  Proceeded  to  Final 
Judgment  and  dismissed  the  action,  error  or 
appeal,  not  mandamus,  is  the  remedy.  Ex  p. 
Des  Moines,  etc.,  R.  Co.,  103  U.  S.  794;  Ex  p. 
Baltimore,  etc.,  R.  Co.,  108  U.  S.  566; 
Ex  p.  Hendree,  49  Ala.  360;  Com.  v.  Judges,  3 
Binn.  (Pa.)  273.  See  also  Sankey  v.  Levy,  69 
Cal.  244. 

Where  the  Relator  Has  Appealed,  mandamus 
will  not  lie  to  set  aside  a  judgment  dismissing 
a  case.    State  v.  Lichtenberg,  4  Wash.  653. 

5.  Mandamus  Lies  to  Compel  Granting  of  Re- 
hearing.—  Exp.  Walker,  54  Ala.  577;  Chastain 
v.  Armstrong,  85  Ala.  215;  Cowan  v.  Dod- 
dridge, 22  Gratt.  (Va.)  458. 

6.  Writ  Denied  Where  Judgment  Is  Final.  — 
See  In  re  Sherman,  124  U.  S.  364;  The  Steam 
Tug  Enterprise,  3  Wall.  Jr.  (C.  C.)  58. 

Rehearing  of  Appeal. —  Mandamus  will  not 
lie  to  compel  an  inferior  court  to  rehear  an 
appeal  already  heard  by  it.  Ex  p.  Smyth,  3 
Ad.  &  El.  719,  30  E.  C.  L.  194,  4  N.  &  M.  145,' 
1  Hurl.  &  W.  417;  Ex  p.  Smith,  4  N.  &  M  582, 
1  Hurl.  &  W.  282;  Rex  v.  Justices,  4  B.  &  Aid. 
86,  6  E.  C.  L.  401;  Rex  v.  Frieston,  5  B.  &  Ad, 
597,  27  E.  C.  L.  134;  Rex  v.  Justices,  1  M.  & 
S.  442;  Rex  v.  Justices,  6  M.  &  S.  57;  Reg.  v. 
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Vacation  of  Order  Granting  Rehearing.  — ■  Mandamus  lies  to  compel  the  vacation 
of  an  order  improperly  granting  a  rehearing.1 

e.  New  Trials.  —  The  granting  or  refusing  of  a  new  trial  is  ordinarily  a 
matter  within  the  discretion  of  the  trial  judge,  and  therefore,  as  a  rule,  man- 
damus will  not  lie  to  compel  a  judge  to  grant  2  or  to  vacate  an  order  grant- 
ing 3  a  new  trial.  But  the  writ  has  been  issued  in  some  cases  to  compel  the 
granting4  or  the  vacation  of  an  order  granting  5  a  new  trial  where  the  action 
of  the  lower  court  was  unauthorized  or  an  abuse  of  discretion. 

Motion  for  New  Trial.  —  Mandamus  lies  to  compel  a  judge  to  hear  a  motion 
for  a  new  trial.6 

Settlement  of  statement.  —  Mandamus  lies  to  compel  a  judge  to  settle  or  certify 
a  statement  on  a  motion  for  a  new  trial.7 

Retrial.  —  Mandamus  lies  to  compel  the  retrial  of  a  cause  in  which  a  new 


Grainger,  46  U.  C.  Q.  B.  382;  State  v.  Monroe, 
39  La.  Ann.  664. 

1.  Writ  Lies  to  Compel  Vacation  of  Order  for 

Rehearing — United  States. — In  re  Potls,  166 
U.  S.  263. 

Alabama. — Exp.  North,  49  Ala.  385;  Bruce 
v.  Williamson,  50  Ala.  313;  Ex  p.  Walker,  54 
Ala.  577;  O'Neal  v.  Kelly,  72  Ala.  559;  Heflin 
v.  Rock  Mills  Mffir.,  etc.,  Co.,  58  Ala.  613.  See 
Fuller  v.  Boggs,  49  Ala.  127. 

Michigan.  —  Hitchcock  v.  Taylor,  99  Mich. 
128;  Renaud  v.  State  Ct.  of  Mediation,  etc., 
(Mich.  1900)  83  N.  W.  Rep.  620. 

Rehearings  in  Equity  are  discretionary  with 
the  chancellor,  and  mandamus  will  not  lie  to 
compel  the  vacation  of  an  order  granting  a  re- 
hearing.   Exp.  Gresham,  82  Ala.  359. 

2.  Mandamus  Does  Not  Lie  to  Compel  Granting 
New  Trial. — Ex  p.  Morgan,  2  Chit.  250,  18  E. 
C.  L.  324;  Ex  p.  Gowen,  4  Me.  58;  Detroit 
Tug,  etc.,  Co.  v.  Gartner.  75  Mich.  360; 
O'Brien  v.  Chambers,  97  Mich.  607;  Squier  v. 
Gale,  6  N.  J.  L.  157;  Exp.  Baily,  2  Cow.  (N. 
Y.)  479.  See  also  Life,  eic,  Ins.  Co.  v.  Wil- 
son, 8  Pet.  (U.  S.)  291. 

Mandamus  will  not  lie  to  compel  a  judge  to 
grant  a  rule  to  show  cause  why  a  new  trial 
should  not  be  had,  where  this  is  a  matter  of 
discretion.    Squier  v.  Gale,  6  N.  J.  L.  157. 

Mandamus  to  compel  the  vacation  of  an 
order  setting  aside  a  previous  conditional  order 
for  a  new  trial  will  be  denied  where  the  mat- 
ter is  discretionary.  Mabley  v.  Judge,  41 
Mich.  31. 

3.  Vacation  of  Order  Granting  New  Trial  — 
Writ  Denied  — Kansas.  —  Argentine  v.  Ander- 
son, 56  Kan.  244. 

Louisiana.  — State  v.  Watts,  8  La.  76;  State 
v.  Monroe,  47  La.  Ann.  1482. 

Massachusetts.  —  Gray  v.  Bridge,  n  Pick. 
(Mass.)  189. 

Michigan.  —  People  v.  Branch  Circuit  Judge, 
17  Mich  67;  People  v.  Wayne  Circuit  Judge, 
20  Mich  220;  Dennison  v.  Circuit  Judge,  37 
Mich.  281;  Stork  v.  Judge,  41  Mich.  5;  Alder- 
man v.  Montcalm  Circuit  Judge,  41  Mich.  550; 
Manufacturers'  Mut.  F.  Ins.  Co.  v.  Daboll,  79 
Mich.  241;  Chicago,  etc.,  R.  Co.  v.  Newton,  89 
Mich.  549. 

Nebraska.  —  State  v.  Holmes,  38  Neb.  355, 
The  Discretion  of  a  Court  in  Opening  a  Judg- 
ment by  Default  is  not  reviewable  by  mandam  us. 
Evans  v.  Saginaw  Circuit  J  udcre,  39  Mich.  123. 

4.  To  Compel  Granting  New  Trial  —  Writ 
Granted.  —  Churchill  v.  Emerick,  56  Mich.  536; 


Rose  v.  Palmer,  74  Mich.  332.  See  Gray  v. 
Barton,  62  Mich.  186;  Schintz  v.  Morris,  13 
Tex.  Civ.  App.  580. 

5.  Vacation  of  Order  —  Writ  Granted  —  Eng- 
land. —  Brooke  v.  Ewers,  1  Stra.  113. 

United  States.  —  See  Litchfield  v.  Dubuque, 
etc.,  R.  Co.,  7  Wall.  (U.  S.)  270. 

Alabama.  — See  Broyles  v.  Maddox,  43  Ala. 
357;  Hatchett  v.  Milner,  44  Ala.  224;  Lawson 
v.  Moore,  44  Ala.  274. 

Michigan.  —  People  v.  Wayne  Circuit  Judge, 
18  Mich.  483. 

Missouri.  —  Hill  v.  Wilkins,  4  Mo.  86.  See 
Pratte  v.  Judge,  12  Mo.  194;  Boyce  v.  Smith, 
16  Mo.  317;  Leahey  v.  Dugdale,  41  Mo.  517; 
Wight  v.  Missouri  Pac.  R.  Co.,  20  Mo.  App. 
481. 

New  York. — Ex  p.  Caykendoll,  6  Cow.  (N.  Y.) 
53;  People  v.  Superior  Ct  ,  5  Wend.  (N.  Y.)  114, 
10  Wend.  (N.  Y.)  285;  People  v.  New  York  C. 
PL,  19  Wend.  (N.  Y.)  118.  See  People  v.  Jus- 
tices, 1  Johns.  Cas.  (N.  Y.)  179;  Haight  v. 
Turner,  2  Johns.  (N.  Y.)  371. 

6.  Mandamus  Lies  to  Compel  Hearing  of  Motion 
for  New  Trial.  —  Ex  p.  Russell,  13  Wall.  (U.  S.) 
664.  16  Wall.  (U.  S.)  699;  Ex  p.  Roberts,  15 
Wall.  (U.  S.) 384;  Bridges^.  Miller,  3  Ala.  746; 
State  v.  Stratlon,  no  Mo.  426. 

The  Writ  Has  Been  Denied  in  other  cases  on 
grounds  not  touching  the  appropriateness  of 
the  remedy.  People  v.  McConnell,  146  111. 
532,  155  111.  192;  State  v.  Judge,  3  N.  Dak. 
43- 

7.  Settlement  of  Statement  on  Motion  for  New 
Trial.  —  People  v.  Rosborough,  29  Cal.  415; 
Malcolmson  v.  Harris,  90  Cal.  262;  Slate  v. 
Cox,  26  Minn.  214;  State  v.  Murphy,  19  Nev. 
89.    See  Matter  of  Herteman,  73  Cal.  545. 

The  Writ  Will  Be  Denied  where  the  presenta- 
tion of  the  statement  for  settlement  is  prema- 
ture. James  v.  Superior  Ct.,  7S  Cal.  107.  Or 
where  the  right  to  move  for  a  new  trial  has 
been  lost  by  delay  in  giving  notice.  Clark  v. 
Crane.  57  Cal.  629. 

Brief  of  Evidence.  —  In  Georgia  the  supreme 
court  has  no  jurisdiction  to  issue  a  writ  of 
mandamus  to  compel  a  judge  of  the  superior 
court  to  approve  a  brief  of  evidence  presented 
to  him  in  connection  with  a  motion  for  a  new 
trial.  Central  R.  Co.  v.  Miller,  91  Ga.  83;  Con- 
well  v.  McWhorter.  93  Ga.  254. 

Mandamus  Lies  to  Compel  a  Referee  to  Settle  a 
Statement  on  a  motion  for  a  new  trial  upon  a 
matter  referred  to  him.    Careaga  v.  Fernald, 
66  Cal.  351;  Whitmore  v.  Harris,  10  Utah  259. 
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trial  has  been  granted.1 

4.  Removal  of  Cause  —  a.  FROM  A  STATE  TO  A  FEDERAL  COURT  -  Compel- 
ling Removal  —  Issuance  of  Writ  by  Federal  Court.  —  It  has  been  held  that  the  United 
States  Circuit  Court  has  no  power  to  issue  a  writ  of  mandamus  to  compel  the 
removal  of  a  cause  to  it  from  a  state  court,2  though  it  seems  that  such  power 
may  be  conferred  upon  it  by  Congress.3 

Issuance  of  Writ  by  state  Court.  —  The  writ  has  been  issued,  in  several  cases  by 
a  superior  to  an  inferior  state  court  to  compel  the  granting  of  an  order  for  the 
removal  of  a  cause  from  the  latter  court  to  a  federal  court,4  but  has  been 
denied  in  other  cases  on  various  grounds.5 

Vacation  of  Order  of  Removal.  —  Mandamus  will  not  lie  to  compel  a  court  to 
vacate  an  order  of  removal  improperly  entered  and  proceed  to  try  the  case.6 

Remanding  or  Hearing  of  Cause.  —  Mandamus  will  not  lie  from  the  United  States 
Supreme  Court  to  a  federal  circuit  court  to  compel  the  latter  to  remand  a 
cause  to  a  state  court,7  or  to  take  jurisdiction  of  a  cause  improperly  remanded.8 

Trial  of  Remanded  Cause.  —  Where  a  federal  court  remands  to  a  state  court  a 
cause  improperly  removed  therefrom,  mandamus  lies  to  compel  the  state 
court  to  proceed  to  try  the  case.9 


1.  Retrial.  —  Levy  v.  Gill,  (Tex.  Civ.  App. 
189S)  46  S.  W.  Rep.  84. 

2.  No  Power  in  Federal  Court  to  Issue  Writ  to 
Compel  Removal.  —  Hough  v.  Western  Transp. 
Co.,  I  Biss.  (U.  S.)  425  (disapproving  on  this 
point  People  v.  Judges,  2  Den  (N.  Y.)  197,  and 
Spraggins  v.  Humphries  County  Ct.,  Cooke 
(Tenn.)  160);  In  re  Cromie,  2  Biss.  (U.  S.)  160. 
See  also  Ladd  z.  Tudor,  3  Woodb.  &  M.  (U. 
S.)  325;  Ex  p.  Turner,  3  Wall.  Jr.  (C.  C.)  258. 

3.  Hough  v.  Western  Transp.  Co.,  1  Biss. 
(U.  SO425. 

4.  Mandamus  Granted  by  State  Court.  —  State 
v.  Court  of  C.  PL,  15  Ohio  St.  377;  Kennedy  v. 
Woolfolk,  1  Overt.  (Tenn.)  453;  Spraggins  v. 
Humphries  County  Ct.,  Cooke  (Tenn.)  160; 
Brown  v.  Crippin,  4  Hen.  &  M.  (Va.)  173.  See 
also  H  >pper  v.  Kalkman,  17  Cal.  517. 

5.  The  Writ  Has  Been  Denied  on  Various 
Grounds,  as  that  the  relator  was  not  entitled  to 
a  removal,  Ex  p.  Andrews,  40  Ala.  639;  Ex  p. 
Groom,  40  Ala.  731;  Orosco  v.  Gagliardo,  22 
Cal.  83;  People  v.  Superior  Ct.,  34  111.  356; 
State  v.  Hamilton  County  C.  PL,  3  Ohio 
49,  or  had  an  adequate  remedy  by  appeal 
from  the  final  judgment  of  the  inferior 
state  court,  State  v.  Curler,  4  Nev.  445;  see 
also  Shelby  v.  Hoffman,  7  Ohio  St.  451;  or 
that  removal  would  be  useless,  Shelby  v.  Hoff- 
man, 7  Ohio  St.  451;  or  that  mandamus  was 
not  the  proper  remedy,  Glens  Falls  Ins.  Co.  v. 
Jackson  Circuit  Judge,  21  Mich.  577,  4  Am. 
Rep.  504;  see  also  Hill  v.  Henderson,  6  Smed. 
&  M.  (Miss.)  351;  or  that  the  court  applied 
to,  having  appellate  jurisdiction  only,  had  no 
power  to  \ssif.  the  writ,  Baron  v.  Kingsland, 
5  La.  37S. 

Issue  of  Writ  by  State  Court  Unnecessary.  —  In 

People  v.  Judges,  2  Den.  (N.  Y.)  197,  the  writ 
was  refused  on  the  ground  that  there  was  no 
necessity  for  the  slate  court  to  act,  as  it  was  not 
settled  that  the  federal  court  could  not  itself 
award  the  writ  if  necessary,  but  the  court 
added  that  it  would  grant  the  writ  in  a  proper 
case  if  there  was  a  necessity  for  it.  This  case 
was  approved  in  Glens  Falls  Ins.  Co.  v.  Jack- 
son Circuit  Judge,  21  Mich.  577,  4  Am.  Rep. 
504- 
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Point  Not  Practically  Important.  —  The  ques- 
tions here  considered  as  to  the  appropriateness 
of  the  remedy  and  the  jurisdiction  to  issue  the 
writ  are  of  no  practical  importance,  for  the 
remedy,  if  appropriate,  is  not  necessary,  since 
upon  the  filing  of  a  sufficient  petition  and  bond 
in  the  state  court,  where  the  suit  is  removable, 
the  cause  is  ipso  facto  removed  to  the  federal 
court,  and  no  order  of  the  state  court  for  its 
removal  is  necessary.  Fisk  v.  Union  Pac.  R. 
Co.,  6  Blatchf  (U.  S.)  362.  See  the  Enxyclo- 
pjedia  of  Pleading  and  Practice,  vol.  18,  p. 
347- 

6.  Mandamus  to  Vacate  Order  of  Removal  De- 
nied.—  Exp.  Southern  Tel.  Co.,  73  Ala.  564; 
Francisco  v.  Manhattan  Ins.  Co.,  36  Cal.  283; 
Le  Roux  v.  Bay  Circuit  Judge,  46  Mich.  189. 
See  also  Ex  p.  Jones,  66  Ala.  202;  State  v.  Cir- 
cuit Judge,  33  Wis.  127. 

7.  To  Compel  Remanding  of  Cause.  —  Ex  p. 
Hoard,  105  U.  S.  578. 

But  the  writ  has  been  issued  to  compel  the 
remanding  of  a  cause  removed  without  due 
proceedings  for  removal  Virginia  v.  Paul, 
148  U.  S.  107,  following  Virginia  v.  Rives,  100 

U.  S.  313. 

8.  In  re  Sherman,  124  U.  S.  364:  In  re  Penn- 
sylvania Co.,  137  U.  S.  451.  But  see  contra, 
prior  to  the  act  of  March  3,  1875,  Knickerbocker 
Ins.  Co.  v.  Comstock,  16  Wall.  (U.  S.)  258; 
Chicago,  etc.,  R.  Co.  v.  Wiswall,  23  Wall.  (U. 

s.)  507. 

9.  To  Compel  Trial  of  Remanded  Cause.  —  Ex  p. 

State,  71  Ala.  363;  Kleiber  v.  McManus,  66 
Tex  48. 

Mandamus  Lies  to  Compel  a  State  Court  to 
Proceed  in  the  Trial  of  a  Cause  Improperly  Re- 
moved to  a  federal  court,  the  case  not  being  re- 
movable.   White  v.  Holt,  20  W.  Va.  792. 

Where  It  Is  Provided  by  Statute  that  the  Trial 
of  a  Cause  May  Be  Removed  But  Once,  mandamus 
will  not  lie  to  compel  a  return  of  a  cause  to  a 
court  from  which  it  has  been  removed,  not- 
withstanding an  agreement  of  counsel  for  such 
return.    Ex  p.  Dennis,  48  Ala.  304. 

To  Restrain  Proceedings  in  State  Court.  — 
Where  a  federal  court  remanded  a  cause  trans- 
ferred to  it  from  a  state  court,  which  thereupon 
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b.  From  One  State  Court  to  Another.  —  Mandamus  lies  to  compel 
the  removal  of  a  cause  from  one  state  court  to  another  where  such  removal  is 
improperly  refused.1  Thus,  an  inferior  court  may  be  compelled  by  mandamus 
to  certify  a  cause  to  a  higher  court  where  it  is  its  duty  to  do  so.2  But  the 
writ  will  not  lie  for  this  purpose  where  there  is  a  remedy  by  appeal  from  the 
final  judgment  of  the  lower  court.3 

Mandamus  Will  Not  Lie  to  Vacate  an  Order  of  Eemoval  from  one  state  court  to 
another,  where  the  removal  was  proper.4 

5.  Change  of  Venue.  —  The  action  of  an  inferior  court  in  granting5  or  refus- 
ing to  grant  6  a  change  of  venue  cannot  be  reviewed  by  mandamus  where  the 
court  acted  within  its  discretion.  But  mandamus  will  lie  to  compel  an  inferior 
judge  to  grant  a  change  of  venue  where,  on  account  of  his  disqualification  to 
try  the  case,  or  for  some  other  reason,  he  has  no  discretion  to  refuse  to  do 
so,7  or  where  there  is  no  adequate  remedy  by  appeal  from  his  decision.8 

6.  Matters  Relating  to  Trial  —  a.  Service  of  Process.  —  Mandamus  lies 
to  compel  a  judge  to  issue  process  in  a  proper  case.9 


resumed  jurisdiction  and  proceeded  to  try  the 
case,  the  slate  supreme  court  refused  to  inter- 
fere by  mandamus  or  otherwise  lo  restrain  the 
lower  court  from  proceeding,  antil  the  deter- 
mination of  an  application  to  the  United  States 
Supreme  Court  for  a  mandamus  to  compel  the 
federal  court  to  hear  the  case.  Ex  p.  State 
Ins.  Co.,  50  Ala.  464. 

1.  Eemoval  of  Cause  from  One  State  Court  to 
Another.  —  State  v.  Castleberry,  23  Ala.  85; 
Whilon  v.  Btodhead,  3  Cush.  (Mass.)  356; 
Danville  v.  Blackwell,  80  Va.  38.  See  also 
Passmore  v.  Saginaw  Circuit  Judge,  54  Mich. 
237;  Lander  v.  Reilly,  79  Mich.  602.  And  see 
infra,  this  section,  Change'  of  Venue. 

Greater  New  York  Charter,  S  1366. — Mandamus 
to  compel  the  removal  of  a  cause  from  one 
court  to  another  under  charter  of  Greater  New 
York,  ^  1366,  has  been  denied.  Greve  v.  Wal- 
lowitz.^Supm.  Ct.  Spec.  T.)  24  Misc.  (N.  Y.) 
601;  People  v.  Roesch,  (Supm.  Ct.  Spec.  T.)  27 
Misc.  (N.  Y.)  44. 

2.  Transfer  to  Higher  Court.  —  Bennett  v.  Mc- 
Caffery,  28  Mo.  App.  220;  Stale  v.  Ganzhorn, 
56  Mo.  App.  519. 

In  Missouri  mandamus  lies  in  certain  cases 
to  compel  the  court  of  appeals  to  transfer  a 
cause  to  the  supreme  court.  See  State  v. 
Phillips,  96  Mo.  570;  State  v.  Smith,  107  Mo. 
527;  Addison  Tinsley  Tobacco  Co.  v.  Rom- 
bauer,  113  Mo.  435;  State  v.  Roinbauer,  140 
Mo.  121;  State  v.  Smith,  141  Mo.  I;  State  v. 
Smith,  152  Mo.  444. 

3.  Remedy  by  Appeal.  —  Clark  v.  Minnis,  50 
Cal.  509. 

4.  Vacation  of  Order  of  Removal.  —  Butler  v. 

Wayne  Circuit  Judge,  41  Mich.  654. 

Vacation  of  Order  Vacating  Order  of  Removal 
Corrected  by  Mandamus. — -Rankin  v.  Wayne 
Circuit  Judge,  39  Mich.  115. 

5.  Mandamus  to  Vacate  Order  Granting  Change 
of  Venue  Denied.  —  People  v.  Hubbard,  22  Cal. 
34;  State  v.  McKee,  150  Mo.  233;  State  v. 
Elliott,  108  Wis.  163. 

The  Writ  Will  Lie,  however,  where  the  judge 
had  no  authority  or  jurisdiction  to  make  the 
order.  Innerarity  v.  Hitchcock,  3  Stew.  &  P. 
(Ala.)  q;  Ex  p.  Bryan,  44  Ala.  402;  Simpson 
v.  Kelley,  81  Mich.  116.  Or  when  in  the  exer- 
cise of  his  discretion  he  should  plainly  have 


refused  the  order.  Kelley  v.  Simpson,  79 
Mich.  392. 

6.  Writ  Will  Not  Lie  to  Compel  Granting  of 
Change  of  Venue  —  Alabama.  —  Exp.  Banks,  28 
Ala.  28. 

California.  —  Smith  v.  Judge,  17  Cal.  547. 

Illinois.  —  People  v.  McRoberts.  100  111.  458. 

Kentucky.  —  Galbrailh  v.  Williams.  (Ky. 
1899)  50  S'.  W.  Rep.  686. 

Missouri. — Ex  p.  Chambers,  10  Mo.  App. 
240. 

Montana.  —  State  v.  Smith,  23  Mont.  329. 

Nebraska.  —  State  v.  Cotton,  33  Neb.  560. 

Ohio.  —  Stale  v.  Wilson,  7  Ohio  Cir.  Dec.  17, 
12  Ohio  Cir.  Ct.  636. 

Pennsylvania.  —  Newlin's  Petition,  123  Pa. 
St.  541,  23  W.  N.  C.  (Pa.)  153. 

Wisconsin.  —  State  w.  Washburn,  22  Wis.  99. 
overruling  Slate  v.  McArthur,  13  Wis.  407. 

7.  Writ  Lies  Where  Inferior  Court  Has  No  Dis- 
cretion to  Refuse  to  Grant  Change.  —  Stale  v. 
Castleberry,  23  Ala.  85;  Exp.  Chase,  43  Ala. 
303,  overruling  Ex  p.  Banks,  28  Ala.  28;  Larue 
v.  Gaskins,  5  Cal.  507-  Livermore  v.  Brundage, 
64  Cal.  299;  Krumdich  v.  Crump,  9S  Cal.  117; 
Graham  v.  People,  in  111.  253,  distinguishing 
People  v.  McRoberts,  100  111.  458;  State  v. 
District  Ct.,  77  Minn.  302;  State  v.  Clayton, 
34  Mo.  App.  563;  Slate  v  McCracken,  1  Mo. 
App.  Rep.  223,  60  Mo.  App.  650.  See  also 
State  v.  Shaw,  43  Ohio  St.  324.  Bui  see  contra, 
San  Joaquin  County  p.  Superior  Court,  98  Cal. 
602,  in  which  case  the  writ  was  denied  on  the 
ground  that  since  the  motion  fcr  a  change  of 
venue  had  been  heard  and  overruled  without 
delay  there  was  an  adequate  remedy  by  appeal. 

8.  Writ  Lies  Where  There  Is  No'  Remedy  by 
Appeal, — -State  v.  Clayton.  34  Mo.  App.  563; 
State  v.  Brumley,  53  Mo.  App.  126;  Stale  v. 
McCracken,  60  Mo.  App.  650;  State  v.  Dick, 
103  Wis.  407,  distinguishing  State  v.  Washburn, 
22  Wis.  99. 

9.  Service  of  Process.  —  See  Logansport,  etc., 
R.  Co.  v.  Groniger,  51  Ind.  383;  Com.  w. 
Smith,  3  W.  N.  C.  (Pa.)  95. 

Mandamus  Will  Not  Lie  to  Compel  a  Judge  to 
Issue  a  Search  Warrant  upon  the  complaint  of  a 
private  citizen  who  is  not  entitled  to  have  the 
wa  rrant  issued.  Mitchell  v.  Boardmp.n,  79  Me 
469. 
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Vacation  of  Service.  —  The  writ  will  be  issued  to  compel  the  setting  aside  of 
service  improperly  made,  as  for  breach  of  privilege.1 

b.  PRACTICE  AND  PROCEDURE.  —  Mandamus  Is  Not  Ordinarily  a  Proper  Remedy  to 
review  the  judgment  of  the  lower  court  as  to  matters  of  practice  properly 
determinable  by  it.2 

Where  the  Lower  Court  Has  Plainly  Erred  on  a  point  of  practice  by  disregarding 
either  its  own  rules  or  a  plain  rule  of  law,  mandamus  will  He  to  correct  and 
remedy  such  an  erroneous  exercise  of  discretion.3  Thus  where  a  judge  refuses 
to  go  into  the  merits  of  a  case  on  an  erroneous  construction  of  some  prelimi- 
nary matters  of  practice,  mandamus  lies  to  compel  him  to. proceed.4 

Parties.  —  Mandamus  lies  to  compel  a  court  to  make  a  person  a  party  to  an 
action  in  a  proper  case,5  or  to  permit  a  substitution  of  parties,6  or  to  vacate 
an  order  erroneously  admitting  a  party.7  But  the  writ  will  not  lie  to  review 
the  action  of  a  court  in  allowing  8  or  refusing  to  allow  9  a  person  to  intervene 
where  this  is  a  matter  of  judicial  discretion. 

c.  Amendment  of  Record  or  Pleadings  —  Allowance  of  Amendments.— 
The  writ  of  mandamus  has  been  granted  in  several  cases  to  compel  a 
court  to  correct  or  amend  its  record  10  or  to  allow  the  amendment  of  plead- 


1.  Vacation  of  Service.  —  Baldwin  v.  Branch 
Circuit  J  udga,  48  Mich.  525;  Mitchells.  Huron 
Circuit  Judge,  53  Mich.  541;  Jacobson  v. 
Hosmer,  76  Mich.  234. 

Mandamus  to  Vacate  an  Order  Setting  Aside 
Service  of  subpoena  and  subsequent  proceedings 
in  a  foreclosure  case  was  granted  where  the 
justice  had  no  discretion  to  make  such  order. 
Lo.v  v.  Mills,  61  Mich.  35. 

2.  Matters  of  Practice  Not  Ordinarily  Subject  to 
Review  by  Mandamus  —  England,  —  Ex  p.  Mor- 
gan, 2  Chit.  250,  18  E.  C.  L.  324;  Rex  v.  Jus- 
tices, 6  M.  &  S.  57;  Rex  v.  Justices,  4  B.  & 
Aid.  86,  6  E.  C.  L.  401. 

Canada.  —  Ledden  v.  Russell,  2  N.  Bruns. 
217;  Woods  v.  Rennett,  12  U.  C.  Q.  B.  167. 

United  States.  —  Columbia  Bank  v.  Sweeny, 
1  Pet.  (U.  S.)  567;  Ex  p.  Davenport,  6  Pel.  (U. 
S.)  661;  In  re  Streett,  8  U.  S.  App.  645;  Lewis 
v.  Baltimore,  etc.,  R.  Co.,  (C.  C.  A.)  62  Fed. 
Rep.  218. 

Alabama. — Ex  p.  Mercantile  Trust,  etc.,  Co., 
107  Ala.  621. 

Colorado.  —  People  v.  Butler,  24  Colo.  401. 

Louisiana  — State  v.  Judge,  9  La.  Ann.  14; 
Bryant  v.  Rightor,  36  La.  Ann.  112.  See  also 
State  v.  Judges,  37  La.  Ann.  nr. 

Michigan.  —  Hunt  v.  Judge,  41  Mich.  5. 

Missouri.  —  State  v.  St.  Louis  Ct.  of  App.,  87 
Mo.  374;  State  v.  Thayer,  10  Mo.  App.  540. 
See  also  Potter  v.  Todd,  73  Mo.  101. 

New  Jersey.  —  Anonymous,  7  N.  J.  L.  160; 
Hankins  v.  Bennet,  12  N.  J.  L.  179;  Wells  v. 
Stackhouse,  17  M.  J.  L.  355;  In  re  Carle,  60 
N.  J.  L.  83.  See  also  Schooley  v.  Ivins,  11  N. 
J.  L.  169;  Thomas  v.  His  Creditors,  16  N.  J. 
L.  272. 

New  York.  — Ex  p.  Benson,  7  Cow.  (N.  Y.) 
363;  Ex  p.  Coster,  7  Cow.  (N.  Y.)  523;  People 
v.  Judges,  (Supm.  Ct.  Spec.  T.)  2  How.  Pr.  (N. 
Y.)  59;  People  v.  Gale,  (Supm.  Ct.  Spec.  T.)  16 
How.  Pr.  (N.  Y.)  199. 

3.  Writ  Granted  in  Case  of  Abuse  of  Discretion. 
—  State  v.  Judge,  38  La.  Ann.  499;  Castello  v. 
St.  Louis  Circuit  Ct.,  28  Mo.  259;  State  v. 
Lewis,  71  Mo.  170;  State  v.  Philips,  97  Mo. 
331;  Blunt  v.  Greenwood,  I  Cow.  (N.  Y.)  15. 
See  Arno  v.  Wayne  Circuit  Judge,  42  Mich. 


362;  Peck  v.  Adsit,  98  Mich.  639;  Wells  v. 
Stackhouse,  17  N.  J.  L.  355;  People  v.  Superior 
Ct.,  5  Wend.  (N.  Y.)  114. 

Hearing  in  Open  Court.  —  Mandamus  lies  to 
compel  a  judge  to  hear  a  cause  on  testimony 
in  open  coutt  in  a  proper  case.  Stebbins  v. 
Ban  v  Circuit  Judge,  27  Mich.  170. 

Preference  on  Trial  Calendar.  —  Mandamus  is 
the  proper  remedy  where  a  judge  wrongfully 
refuses  to  give  a  plaintiff  a  preference  on  the 
trial  calendar.  Hayes  v.  Consolidated  Gas 
Co.,  143  N.  Y.  641.  But  see  Burt  v.  Wayne 
Circuit  Judges,  go  Mich,  520. 

Bill  of  Particulars.  ■ —  Mandamus  is  an  appro- 
priate remedy  to  correct  the  action  of  a  trial 
court  in  ordering  a  bill  of  particulars  if  it  goes 
beyond  what  is  properlv  required  to  be  stated 
in  such  a  bill.  Van  Vranken  v.  Gartnei,  85 
Mich.  140. 

4.  Preliminary  Question  of  Practice.  —  Reg.  v. 
Justices,  3  Q.  B.  810,  43  E.  C.  L.  985,  1  N. 
Sess.  Cas.  151 ;  State  v.  Judge,  34  La.  Ann. 
1177;  State  v.  Ellis,  41  La.  Ann.  41. 

5.  Admission  of  Party.  —  In  re  Connaway,  17S 
U.  S.  421.  But  the  writ  will  not  be  issued 
where  there  is  a  remedy  by  appeal.  Moon  v. 
Wellford,  84  Va.  34.  Or  where  the  lower  court 
has  judicially  decided  that  the  relator  is  not 
entitled  to  be  made  a  party.  Appling  v. 
Bailev,  44  Ala.  333. 

6.  Substitution  of  Parties.  —  Wood  v.  Lane,  84 
Mich.  521.  But  see  Elliott  v.  Paterson,  65  Cal. 
109. 

7.  Vacation  of  Order  Admitting  Party.  —  Ex  p. 

Proskauer,  59  Ala.  194. 

8.  Intervention.  People  v.  Sexton.  37  Cal. 
532.  But  see  Riverside  Iron  Works  v.  Hosmer, 
100  Mich.  124. 

9.  White  v.  U.  S.,  1  Black  (U.  S.)  501. 

10.  Mandamus  Granted  to  Compel  Amendment  of 
Record  —  England.  —  Reg.  v.  West  Riding,  3 
Gale  k  D.  170,  12  L.  J.  M.  C.  148. 

Alabama.  —  Ex  p.  Henderson,  84  Ala.  36. 
See  also  Perryman  v.  Burgster,  6  Port.  (Ala.) 
99- 

Arkansas.  —  Beebe  v.  Lockert,  6  Ark.  422. 
Connecticut.  —  Smith  v.  Moore,  38  Conn.  105. 
Michigan.  —  Frederick    v.  Mecosta  Circuit 
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ings.1  But  in  other  cases  it  has  been  held  that  the  writ  will  not  lie  for  this 
purpose  as  to  either  record  *  or  pleadings3  where,  and  on  the  ground  that,  the 
question  of  amendments  is  a  matter  within  the  discretion  of  the  lower  court. 

Vacation  of  Amendments.  —  On  the  same  ground  it  is  held  that  the  writ  will  not 
lie  to  vacate  an  order  for  the  amendment  of  the  record  4  or  pleadings.5 

d.  EVIDENCE. —  Mandamus  will  not  lie  to  control  the  discretion  of  an 
inferior  court  in  matters  relating  to  evidence. 

Admission  of  Evidence.  —  Thus  a  court  cannot  be  compelled  by  mandamus  to 
receive  evidence  which  has  been  offered  and  rejected.6 


J  udge,  52  Mich.  529.    See  also  Scribner  v.  Gay, 

5  Mich.  511. 
New  Jersey.  —  See  Hockenbury  v.  Alpaugh, 

34  N.  J.  L.  342. 

Ohio.  —  Hollister  v.  Judges,  8  Ohio  St.  201, 
70  Am.  Dec.  100. 

Vermont.  —  Hendee  v.  Cleaveland,  54  Vt. 
142. 

Notice  to  the  parties  whose  rights  would  be 
affected  by  the  alteration  is  required.  State  v. 
Whittet,  61  Wis.  351. 

Statute.  —  In  Nebraska  mandamus  to  compel 
the  correction  of  a  record  is  authorized  by  stat- 
ute. New  Home  Sewing  Mach.  Co.  v.  Thorn- 
burg,  56  Neb.  636. 

The  Amendment  of  Appeal  Papers  by  the  judge 
granting  the  appeal  may  be  compelled  by  man- 
damus.   Taylor  v.  Gillette,  52  Conn.  216. 

Sheriff's  Return.  —  Mandamus  lies  to  compel 
the  inferior  court  to  permit  a  sheriff  to  amend 
his  return.    Casky  v.  Haviland,  13  Ala.  314. 

Motion  to  Correct  Records.  —  Mandamus  lies 
to  compel  a  court  to  hear  and  determine  a  mo- 
tion to  correct  the  records  of  the  court.  Ex  p. 
Roberts,  15  Wall.  (U.  S.)  384. 

1.  Amendment  of  Pleadings  — ■  Writ  Granted.  — 
Dixon  v.  Risley,  114  Cal.  204;  Wood  v.  Lane, 
84  Mich.  521.  See  Exp.  South,  etc.,  Alabama 
R.  Co.,  65  Ala.  599;  Lee  v.  Harper,  90  Ala. 
548. 

2.  Amendment  of  Record  —  Mandamus  Refused 

—  England.  —  Rex  v.  Hewes,  3  Ad.  &  El.  7:15, 
30  E.  C.  L.  194;  Rex  v.  Justices,  5  N.  &  M. 
139,  36  E.  C.  L  399;  Ex  p.  Ackworth,  1  Dowl. 

6  L.  718,  3  Q-  B.  397,  43  E.  C.  L.  790,  8  Jur. 
291,  distinguishing  Reg.  v.  West  Riding,  3  Gale 
&  D.  170,  12  L.  J.  M.  C.  148. 

United  States.  —  Ex  p.  Morgan,  114  (J.  S.  174. 
Indiana.  —  See  White  v.  Burkett,  119  Ind. 
432. 

Missouri.  —  Dixon  v.  Judge,  4  Mo.  286;  Gar- 
neit  v.  Stacy,  17  Mo.  601. 

New  Jersey.  —  Mooney  v.  Edwards,  51  N.  J. 
L.  479. 

Pennsylvania.  — Com.  v.  Hultz,  6  Pa.  St.  469. 

The  Writ  Will  Not  Be  Granted  to  compel  the 
amendment  of  a  record  unless  the  relator  has 
a  clear  right  to  the  amendment,  Chesebro  v. 
Babcock,  59  Conn.  213;  or  where  the  right  has 
been  lost  by  delay  in  applying  for  the  writ, 
Gray  v.  Saginaw  Circuit  Judge,  49  Mich.  628; 
see  also  State  v.  Arthur,  7  Wash.  358 ;  or  where 
the  relator  would  not  be  benefited  by  the 
amendment,  Hurley  v.  Robinson,  85  Me.  400; 
Hall  v.  Crossman,  27  Vt.  297;  Kendall  v. 
Allrich,  68  Vt.  478. 

Compelling  an  Inferior  Judge  to  Change  His 
Record  by  Incorporating  into  It  a  Legal  Conclusion 
without  reciting  the  facts  upon  which  such 
conclusion  is  based  will  not  be  enforced  by 


mandamus.  Chesebro  v.  Babcock,  59  Conn. 
213. 

Z.  Amendment  of  Pleadings  —  Writ  Denied.  — 

Ex  p.  Bradstreet,  7  Pet.  (U.  S.)  634;  King  v. 
Wayne  Circuit  Judge,  41  Mich.  727. 

Mandamus  will  not  lie  to  compel  a  judge  to 
permit  a  plaintiff  to  amend  his  claim,  this 
being  a  matter  of  discretion.  White  v,  Gal- 
braith,  12  Ont.  Pr.  513. 

4.  Vacation  of  Order  to  Amend  Record  —  Man- 
damus Denied. —  Hiawatha  Tp.  v.  Steere,  90 
Mich.  270;  Ex  p.  Coster,  7  Cow.  (N.  Y.)  523. 
See  Smith  v.  Jackson,  1  Paine  (U.  S.)  453;  Tay- 
lor v.  Buck,  100  Mich.  181.  But  see  Hamilton 
v.  Peck,  84  Mich.  393. 

Justice's  Return. —  Mandamus  to  vacate  an 
order  directing  an  amended  return  on  appeal 
from  a  justice's  court  was  denied  where  no  ap- 
plication had  been  made  to  have  the  order 
vacated,  and  the  relator  was  otherwise  not  en- 
titled to  the  writ.  Swarthout  v.  McKnight,  99 
Mich.  3  47. 

Sheriffs  Return. —  Mandamus  will  not  be 
issued  to  vacate  an  erroneous  amendment  by 
leave  of  court  of  a  sheriff's  return  of  service, 
in  order  to  let  in  a  mere  technical  defense. 
Ex  p.  Bell,  48  Ala.  285.  But  it  seems  that  the 
writ  may  be  used  for  this  purpose  in  a  proper 
case.    Kemp  v.  Porter,  6  Ala.  172 

5.  Writ  to  Vacate  Amendments  of  Pleadings 
Denied.  —  Ex  p.  Putnam,  20  Ala.  592;  Exp. 
South,  etc.,  Alabama  R.  Co.,  65  Ala.  599,  dis- 
tinguishing Ex  p.  Lawrence,  34  Ala.  446;  De- 
troit Third  Nat.  Bank  v.  Reilly,  81  Mich.  438. 
See  also  Wilson  v.  Holt,  85  Ala.  95;  Flint,  etc., 
R.  Co.  v.  Wayne  Circuit  Judge,  108  Mich.  80. 

The  Writ  Has  Been  Granted  in  several  cases  to 
compel  the  vacation  of  anorder  permitting  the 
pi ii n tiff  to  hie  an  amended  declaration  or  com- 
plaint. Ex  p.  Lawrence,  34  Ala.  446;  People 
v.  Washtenaw  Circuit  Judges,  1  Dougl.  (Mich.) 
434;  People  v.  New  York  C.  PL,  18  Wend.  (N. 
Y.)  534- 

Where  the  Amendment  Introduces  a  New  Cause 
of  Action  mandamus  lies  to  compel  it  to  be 
vacated.  Nugent  v.  Adsit,  93  Mich.  462.  But 
compare  St.  Clair  Tunnel  Co.  v.  St.  Clair  Cir- 
cuit Judge,  114  Mich.  417.  And  see  Powers  v. 
Judge,  30  Mich.  387. 

6.  Admission  of  Evidence  Not  Compelled  by 
Mandamus.  —  Rex  v.  Justices,  1  Do.vl.  &  R. 
325,  16  E.  C.  L.  41;  ///  re  Hawkins,  147  U.  S. 
486;  Scott  v.  Superior  Ct  ,  75  Cal.  114;  Tibbetts 
v.  Campbell,  (Cal.  1891)  27  Pac.  Rep.  531.  See 
also  State  v.  Judge,  46  La.  Ann.  365;  State  v. 
First  Judicial  Dist.  Ct.,  16  Mont.  274. 

Mandamus  Will  Lie  to  Compel  the  Vacation  of 
an  Order  Closing  Proofs  in  a  chancery  case  where 
it  is  important  that  further  proofs  be  taken 
and  there  is  a  valid  excuse  for  their  not  hav- 
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Depositions.  —  So  also  mandamus  will  not  lie  to  compel  a  court  to  suppress  a 
deposition,1  or  to  vacate  an  order  suppressing  a  deposition,2  or  an  order  for 
the  issuance  of  a  commission  to  take  a  deposition  under  a  statute  authorizing 
the  commission.3  But  the  writ  will  lie  to  compel  the  issuance  of  an  order 
authorizing  the  taking  of  a  deposition  which  the  applicant  is  entitled  by  statute 
to  take.4 

interrogatories.  —  It  seems  that  mandamus  will  lie  to  compel  a  court  to  allow 
interrogatories,*  or  to  require  an  answer  to  interrogatories  in  a  proper  case.6 
But  not  where  they  are  irrelevant.7 

Compelling  Attendance  of  Witnesses.  —  ■  Mandamus  is  an  appropriate  remedy  to 
compel  a  court  to  require  the  attendance  of  a  witness;8  but  the  writ  will  not 
be  issued  for  this  purpose  where  the  matter  is  discretionary  with  the  inferior 
court,9  or  where  the  compulsory  attendance  of  witnesses  is  not  required.10 

Hearing  Witnesses.  —  Mandamus  lies  to  compel  a  court  to  hear  witnesses  in  a 
proper  case; 11  but  the  writ  will  not  be  granted  to  compel  a  court  to  hear  wit- 
nesses where  it  is  too  late  to  hear  them,  although  they  should  have  been  heard 
when  tendered,12  or  where  the  lower  court,  having  disposed  of  the  cause,  has 
no  longer  any  jurisdiction.  13 

e.  Trial  by  Jury  and  Jury  Service.  —  Mandamus  will  not  be  issued  to 
compel  a  judge  to  grant  a  trial  by  jury  where  this  is  a  matter  within  his  dis- 
cretion,14 or  where  the  relator  is  not  entitled  to  a  jury  trial.15  Where  a  judge 
has  ordered  a  jury  trial  the  writ  will  not  lie  to  compel  him  to  try  the  case 
without  a  jury.16 

Discharge  from  Jury  Service.  —  Mandamus  will  lie  to  compel  a  judge  to  discharge 
from  jury  service  a  person  exempt  from  such  service.17 

f.  REFERENCE  —  Ordering  Reference.  —  Mandamus  is  an  appropriate  remedy 
to  compel  a  court  to  order  a  reference  in  a  proper  case,18  but  not  to  review  its 


ing  been  taken.  Lansing  Lumber  Co.  v. 
Ingham  Circuit  Judge,  108  Mich.  305. 

Restraining  Use  of  Evidence.  —  Mandamus  lies 
to  compel  a  judge  to  enter  an  order  restrain- 
ing the  use  of  evidence  secured  through  an 
abuse  of  judicial  process.  Rosenthal  v.  Dick- 
erman,  98  Mich.  208,39  Am.  St.  Ro;j,  535. 

Production  of  Books  and  Papers.  —  Mandamus 
is  the  proper  remedy  to  compel  the  vacation 
of  an  improper  order  requiring  the  production 
of  business  books  and  papers.  Cummer  v. 
Kent  Circuit  Judge,  38  Mich.  351:  Church  v. 
Anti-Kalsomine  Co.,  119  Mich.  437. 

1.  Suppressing  Deposition.  —  Chandlers.  Pail- 
thorp.  97  Mich.  621. 

2.  Vacation  of  Order  Suppressing  Deposition.  — 
Exp.  Elston.  25  Ala.  72. 

3.  Issuance  of  Commission  to  Take  Deposition.  — 
Muskegon  Booming  Co.  v.  Dickerman,  97 
Mich.  622. 

4.  Order  for  Taking  Deposition.  —  Giboney  v. 
Rogers,  32  Ark.  462. 

6.  Allowance  of  Interrogatories.  —  See  Mallory 
v.  Matlock,  10  Ala.  595.  See  also  Uline  j.,New 
York  Cent.,  etc.,  R.  Co.,  79  N.  Y.  175. 

6.  Answer  to  Interrogatories.  —  See  Mallory  v. 
Matlock,  7  Ala.  757. 

7.  Irrelevant  Interrogatories, — Ex  p.  Grant- 
land,  29  Ala.  69. 

8.  Compelling  Attendance  of  Witness.  —  See 
Hogan  v.  Alston,  9  Ala.  627;  Locket  v.  Child, 
11  Ala.  640;  State  v.  Eddy,  10  Mont.  311. 

9.  Discretionary.  —  Willard  v.  Superior  Ct., 
82  Cal.  456.  See  also  Giboney  v.  Rogers,  32 
Ark.  462. 


10.  Attendance  of  Witnesses  Not  Required.  — 

Boom  v.  De  Haven,  72  Cal.  280. 

11.  Mandamus  Lies  to  Compel  Hearing  of  Wit- 
nesses. —  Re  Holland,  37  U.  C.  Q.  B.  214. 

12.  Writ  Refused  Where  Time  for  Hearing  Has 
Passed.  —  State  v.  Judge,  46  La.  Ann.  365. 

13.  Writ  Refused  Where  Cause  Has  Been  Dis 
posed  of. —  State  v.  Miller,  1  Lea  (Tenn.)  596. 

14.  Mandamus  to  Compel  Trial  by  Jury  Denied. 
—  Donohuez/.  San  Francisco,  93  Cal,  252.  See 
also  Shine  v.  Kentucky  Cent.  R.  Co.,  85  Ky. 
177;  Harris  v.  Krause,  60  N.  J.  L.  72. 

Where  the  Trial  Judge  Is  Not  in  Actual  Default 
in  denying  a  party  a  jury  trial,  but  has  simply 
announced  his  intention  to  try  the  cause  with- 
out a  jury,  mandamus  will  not  lie.  State  v. 
Rising,  15  Nev.  164. 

15.  Relator  Not  Entitled  to  Jury.  —  State  v. 
Judge,  48  La.  Ann.  503.  To  the  same  effect 
see  Ex  p.  Ansley,  107  Ala.  613. 

16.  Trial  by  Judge.  —  State  v.  Judge,  32  La. 
Ann.  542;  State  v.  Judge,  44  La.  Ann.  1085. 
But  see  Knighl  v.  Farrell,  113  Ala.  258. 

17.  Discharge  from  Jury  Service. — Slate  v. 
Fisher,  (Mo.  1893)  21  S.  W.  Rep.  593. 

But  in  a  later  opinion  in  referent  to  the 
same  parties  the  writ  was  denied  on  the 
ground  that  the  relator  was  not  exempt.  State 
v.  Fisher,  119  Mo.  344. 

18.  Ordering  Reference.  —  See  People  v.  Wil- 
liams, 55  111.  178. 

Submission  to  Arbitration. — Mandamus  lies  to 
compel  a  court  to  make  a  submission  to  arbi- 
tration a  rule  of  court.  Ex  p.  Vasques,  5  Cow. 
(N.  Y.)  29. 
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discretion  in  respect  thereto.1 

Proceeding  under  Order  of  Keference.  — A  circuit  commissioner  may  be  compelled 
by  mandamus  to  proceed  under  an  order  of  reference  under  which  he  has 
refused  to  act.2 

Action  on  Referee's  Report.  —  Mandamus  will  be  issued  to  compel  a  court  to 
enter  judgment  in  accordance  with  a  referee's  report  in  a  proper  case,3  but 
not  to  compel  the  setting  aside  of  a  referee's  report  where  there  is  a  remedy 
by  writ  of  error,4  or  the  vacation  of  an  order  setting  aside  such  report,5  or  to 
correct  the  findings  of  the  lower  court  on  questions  of  fact  in  a  referee's 
report.6 

g.  Stipulations.  —  Mandamus  has  been  issued  to  compel  a  court  to  give 
effect  to  an  agreement  between  the  parties  to  an  action.7  But  the  writ  has 
been  denied  in  other  cases  on  various  grounds.8 

h.  CONTINUANCES.  —  The  granting  or  refusing  of  a  continuance  or  post- 
ponement is  usually  regarded  as  a  matter  within  the  discretion  of  the  trial 
judge,  and  mandamus  will  ordinarily  not  lie  to  compel  a  court  to  grant  a  con- 
tinuance,9 or  to  set  aside  a  continuance  already  granted  and  proceed  with  the 
trial  of  the  cause.10 

i.  Supersedeas  and  Stay  of  Proceedings.  —  Mandamus  is  an  appro- 
priate remedy  to  compel  the  granting  of  a  supersedeas  or  stay  of  proceedings 
in  a  proper  case.11    But  the  writ  will  be  denied  where  the  allowance  of  a  super- 


1.  Judicial  Discretion  Not  Controlled.  —  Thus, 
the  writ  will  not  lie  to  compel  a  reference  to  a 
particular  master  in  chancery,  People  v.  Wil- 
liams, 55  111.  178;  or  to  review  the  setting  aside 
of  a  reference  for  cause  shown,  Taylor  v. 
Osceola  Circuit  Judge,  30  Mich  99. 

But  Mandamus  Is  the  Proper  Remedy  to  compel 
a  judge  to  vacate  his  appointment  of  himself 
as  referee.    Woodin  v.  Phcenix,  41  Mich.  655. 

2.  Execution  of  Order  of  Reference.  —  Warner 
v.  Randall,  37  Mich.  473. 

3.  See  infra,  this  section,  Judgments  and 
Orders  —  Rendering  or  Entering  Judgment. 

4.  Setting  Aside  Referee's  Report.  —  People  v. 
Superior  Ct.,  18  Wend.  (N.  Y  )  575. 

5.  Mandamus  to  Compel  Vacation  of  Order  Set- 
ting Aside  Referee's  Report  Denied.  —  People  v. 
Judges,  21  Wend.  (N.  Y.)  20;  Ex  p.  Bassett,  2 
Cow.  (N.  Y.)  458.  But  see  contra,  People  v. 
Niagara  C.  PL,  12  Wend.  (NT.  Y.)  246. 

6.  Correction  of  Findings  of  Fact.  —  People  v. 
Justices,  20  Wend.  (N.  Y.)  663 

7.  Performance  of  Stipulation  —  Writ  Granted. 
—  Ex  p.  Lawrence,  34  Ala.  446  (entry  of  non- 
suit com  pelled). 

8.  Performance  of  Stipulation  —  Writ  Denied.  — 
Exp.  Rowland,  26  Ala.  133;  Exp.  Garlington, 
26  Ala.  170;  Ex  p.  Dennis,  48  Ala.  304; 
Leavilt  v.  judge,  52  Mich.  595;  State  v.  McAr- 
thu r,  23  Wis.  427. 

Mandamus  Lies  to  Vacate  an  Order  setting  aside 
a  judgment  upon  stipulation  of  the  parties, 
where  the  conditions  of  the  stipulation  have 
not  been  complied  with.  Roche  v.  Judge,  26 
Mich.  370. 

9.  Mandamus  Not  Issued  to  Compel  Granting  of 
Continuance.  —  There  seems  to  be  no  direct 
authority  on  this  point,  but  it  is  well  settled 
that  the  granting  of  continuances  is  a  matter 
of  discretion  which  therefore  cannot  be  inter- 
fered with  by  mandamus.  See  cases  cited  in 
note  immediately  following.  See  contra  dictum 
in  Harper  v.  Baker,  9  Mo.  ir6. 

Where  an  appellant  from  an  order  moved 
for  a  postponement  of   the  hearing  of  the 


appeal,  which  was  refused,  whereupon  he  de- 
clined to  go  into  the  merits  of  the  appeal,  and 
the  order  was  confirmed,  it  was  held  that  man- 
damus would  not  afterwards  lie  to  compel  the 
hearing  of  the  appeal,  the  matter  of  postpone- 
ment being  within  the  discretion  of  the  trial 
court.  Ex  p.  Becke,  3  B.  &  Ad.  704,  23  E.  C. 
L.  167. 

The  Writ  Has  Been  Granted  to  compel  post- 
ponement in  a  case  where  the  relator  had  a 
statutory  right  to  a  postponement.  Wattles  v. 
Wayne  Circuit  Judge,  ng  Mich.  356. 

10.  Writ  to  Compel  Hearing  Denied  Where  Cause 
Has  Been  Continued  —  Alabama,  —  Ex  p  South, 
etc.,  Alabama  R.  Co  ,  44  Ala.  654;  Ex  p. 
Opdyke,  62  Ala.  68;  Ex  p.  Jones,  66  Ala.  202. 

California.  —  Rose  v.  Superior  Ct.,  65  Cal. 
571;  Stone  v.  McCann,  79  Cal.  460. 

Idaho.  —  Shoshone  County  v.  Mayhew, 
(Idaho  1897)  51  Pac.  Rep.  411. 

Louisiana.  — State  v.  Esnault,  12  Mart.  (La.) 
488;  State  v.  Judge,  15  La.  521;  State  v.  Buck- 
ner,  45  La.  Ann.  247. 

Neiu  Mexico.  —  Territory  v.  Ortiz,  I  N. 
Mex.  5. 

Vermont.  —  Foster  v.  Redfield,  50  Vt.  285. 
Virginia.  — Ex  p.  Richardson,  3  Leigh  (Va.) 
343- 

But  the  Writ  Has  Been  Granted  to  compel  the 

setting  aside  of  a  continuance  and  proceed 
with  the  case  where  the  trial  judge  had  no  dis- 
cretion to  grant  the  continuance.  Dixon  v. 
Field,  10  Ark.  243,  criticised  in  Exp.  Bates- 
ville,  etc.,  R.  Co.,  39  Ark.  84;  People  v.  Pear- 
son, 2  111.  473;  State  v.  Posey,  17  La.  Ann.  252, 
87  Am.  Dec.  525.  See  also  State  v.  Judge,  25 
La.  Ann.  149. 

Where  the  Writ  Would  Be  Unavailing  man- 
damus will  not  be  issued  to  compel  a  judge  to 
vacate  his  order  of  continuance  and  proceed  to 
trial.  Corporation  v.  Paulding,  4  Mart.  N.  S. 
(La.)  189. 

11.  Mandamus  Lies  to  Compel  Allowance  of 

Supersedeas  —  Georgia  —  Spann  v.  Clark,  47  Ga. 

3&9. 

8  Volume  XIX. 


Acts  and  Proceeding* 


MANDAMUS. 


of  Courts  and  Judicial  Officers. 


sedeas  is  discretionary  with  the  inferior  judge,1  or  where  a  supersedeas  was 
properly  refused  s  or  would  be  useless,3  or  where  there  is  another  adequate 
remedy.4 

Vacation  of  Stay  of  Proceedings.  —  Mandamus  lies  to  compel  a  court  to  vacate  an 
order  improperly  granting  a  stay  of  proceedings  and  to  proceed  with  the  case.* 

Bu*-.  the  Writ  Will  Not  Be  Granted  for  this  purpose  where  there  is  another  ample 
remedy,6  or  where  the  matter  is  within  the  discretion  of  the  lower  court,7  or 
where  the  supersedeas  was  properly  granted.8 

j.  Verdict  —  (i)  Receiving  and  Entering.  —  Mandamus  lies  to  compel  a 
court  to  receive  and  enter  a  verdict  improperly  rejected.9 

(2)  Setting  Aside  Verdict.  —  Mandamus  lies  to  compel  a  judge  to  set  aside 
a  verdict  in  a  proper  case,  as  where  a  juror  was  disqualified.10 

k.  Judgments  and  Orders  —  (1)  Rendering  or  Entering  Judgment. — 
Mandamus  lies  to  compel  a  court  to  render  or  enter  a  judgment  or  decree,11 


Michigan. — Wattles  v.  Wayne  Circuit  Judge, 
119  Mich.  356. 

Missouri.  — State  v.  Lewis,  71  Mo.  170. 

Nebraska.  —  State  v.  Fawcett,  58  Neb.  371, 
(Neb.  1900)  83  N.  W.  Rep.  176;  State  v.  Holmes, 
(Neb.  1900)  82  N.  W.  Rep.  109. 

Oregon.  —  Burgtorf  v.  Bentley,  27  Oregon 
268 

Wisconsin.  —  Northwestern  Mut.  L.  Ins.  Co. 
v.  Park  Hotel  Co.,  37  Wis.  125. 

See  also  People  v.  Manhattan  R.  Co.,  (Supm. 
Ct.  Gen.  T.)  9  Abb.  N.  Cas.  (N.  Y.)  449; 
Crumley  v.  McKinney,  (Tex.  1888)  9  S.  W. 
Rep.  157.  and  the  dictum  in  Smith  v.  Rags- 
dale,  36  Ark.  297,  commented  on  in  Winter  v. 
Simpson,  42  Ark.  410.  See  contra.  Mayo  v. 
Clark,  2  Call  (Va.)  276. 

1.  Allowance  of  Supersedeas  Discretionary  — 
Mandamus  Refused.  —  Exp.  Milwaukee  R.  Co., 
5  Wall.  (U.  S  )  188;  In  re  HaDerman  Mfg.  Co., 
147  U.  S.  525;  State  v.  Judges,  19  Neb.  149; 
State  v.  Stull,  49  Neb.  739;  State  v.  Fawcett, 
58  Neb.  371;  Slate  v.  Scott,  (Neb.  1900)  82  N. 
W.  Rep.  320. 

2.  Supersedeas  Properly  Refused.  —  Rovegno  v. 
Hunt,  83  Cal.  445;  Parker  v.  Calhoun  Circuit 
Judge,  24  Mich.  408;  Gunzberg  v.  Kent  Circuil 
Judge,  42  Mich.  591.  See  also  Jones  v. 
Dougherly,  11  Ga.  305. 

3.  Supersedeas  Useless.  —  Middleton  v.  McCul- 
lough,  (Ark.  1888)  9  S.  W.  Rep.  844. 

4.  Where  the  Remedy  by  Supersedeas  Is  Ade- 
quate, mandamus  to  stay  proceedings  will  not 
lie.  Ex  p.  Milwaukee  R.  Co.,  5  Wall.  (U.  S.) 
188.    See  also  Mayo  v.  Clark,  2  CalKVa.)  276. 

5.  Vacation  of  Order  Granting  Stay  of  Proceed- 
ings —  United  Staffs. — Livingston  v.  Dorgenois, 
7  Cranch  (U.  S.)  577.  See  also  Saltmarsh  v. 
Tuthill,  12  How.  (U.  S.)  387. 

Alabama. — Exp.  Walker,  54  Ala.  577. 

California.  —  Rhodes  v.  Craig,  21  Cal.  419; 
Avery  v.  Superior  Ct.,  57  Cal.  247;  Dunphy  v. 
Belden,  57  Cal.  427. 

Michigan.  —  Culver  v.  Judge,  57  Mich.  25. 

Missouri.  —  State  v.  Horner,  84  Mo.  598. 

New  Jersey.  —  Budd  v.  New  Jersey  R.,  etc., 
Co.,  14  N.  J.  L.  467. 

Washington. — State  v.  Superior  Ct.,  14 
Wash.  686. 

6.  Another  Adequate  Remedy.  —  Burt  v.  Reilly, 
82  Mich.  251.  See  also  Ex  p.  Farquhar,  99 
Ala.  375;  State  v.  Taylor,  19  Wis.  566. 

7.  Granting  Supersedeas  Discretionary.  — 
Rhodes  v.  Spencer,  68  Cal.   199;  People  v. 


Superior  Ct.,  19  Wend.  (N.  Y.)  701;  Judge  v. 
Macartney,  16  U.  C.  C.  P.  73. 

8.  Supersedeas  Properly  Granted. — Exp.  Heflin, 
54  Ala.  95.  See  also  Judge  v.  Whaley,  12  (J. 
C.  C.  P.  552. 

9.  Mandamus  Lies  to  Compel  Entry  of  Verdict. 
—  Munkers  v.  Walson,  9  Kan.  668;  Com.  v. 
Jusiices,  5  Mass.  435;  People  v.  Foote,  I  Dougl. 
(Mich.)  ro2;  State  v.  Rombauer,  44  Mo.  590; 
State  v.  Knight,  46  Mo.  83;  State  v.  Beall,  48 
Neb.  817. 

Verdict  in  Disregard  of  Instructions.  —  Man- 
damus to  compel  a  judge  to  receive  and  enler 
a  verdict  rendered  by  the  jury  in  disregard  of 
the  instructions  of  the  court  has  been  refused. 
State  v.  Thayer,  5  Mo.  A  pp.  420,  distinguishing 
State  v.  Rombauer,  44  Mo.  590,  and  State  v. 
Knight,  46  Mo.  83. 

10.  Setting  Aside  Verdict.  —  Hester  v.  Cham- 
bers, 84  Mich.  562. 

11.  Mandamus  Lies  to  Compel  Rendering  or  Entry 
of  Judgment —  United  States — In  re  Gross- 
mayer,  177  U.  S.  48. 

Alabama.  —  State  v.  Williams,  69  Ala.  311. 
California. — Anderson  v.  Pennie,  32  Cal.  265. 
Colorado.  —  People  v.  Graham,  16  Colo.  347. 
Florida.  —  Slate  v.  Call,  36  Fla.  305. 
Idaho.  —  Havens  v.  Stewart,  Idaho  (1900)  62 
Pac.  Rep.  682. 

Louisiana.  —  State  v.  Judge,  6  Rob.  (La.)  272; 
State  v.  Lazarus,  37  La.  Ann.  610.    See  State 
v.  Judge,  13  La.  Ann.  481. 
Michigan. —  O'Brien  v.  Taliman,  36  Mich.  13. 
Missouri.  —  Vernon  v.  Boggs,  I  Mo.  117,  274. 
New  Mexico.  —  Branford   v.  Erant,  1  N. 
Mex.  579. 

New  York.  —  Home  v.  Barney,  19  Johns. 
(N.  Y.)  247;  People  v.  Judges,  2  Johns.  Cas. 
(N.  Y.)  68;  Fish  v.  Weatherwax,  2  Johns. 
Cas.  (N.  Y.)2i5;  People  v.  Murray,  (Super.  Ct. 
Spec.  T.)  23  Civ.  Pro.  (N.  Y.)  71,  affirmed  2 
Misc.  (N.  Y.)  152,  138  N.  Y.  635;  People  v.  On- 
ondaga Gen.  Sessions,  2  Wend.  (N.  Y.)  631  ; 
Exp.  Bostwick,  1  Cow.  (N.  Y.)  143;  People  v. 
Lynde,  8  Cow.  (N.  Y.)  133.  See  also  People 
v.  Manhattan  R.  Co.,  (Supm.  Ct.  Gen.  T.)  9 
Abb.  N.  Cas.  (N.  Y.)  448;  Wells  v.  Littlefield, 
62  Tex.  28. 

Filing  Decision.  —  Mandamus  lies  to  compel 
a  iudge  to  file  his  decision.  People  v.  Dodge, 
(Supm.  Ct.  Spec.  T.)  5  How.  Pr.  (N.  Y  )  47. 

The  Court  Will  Not  Investigate  the  Merits  of 
the  issues  involved  in  a  chancery  case  upon  an 
application  for  mandamus  to  compel  the  entry 
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or  to  sign  a  judgment  1  or  order  2  in  a  proper  case. 

Judgment  on  Verdict — Referee's  Report  —  Award  —  Mandate.  —  Thus  the  writ  will 
be  issued  to  compel  the  entry  of  a  judgment  on  a  verdict,3  or  on  the  report 
of  a  referee,4  or  upon  an  award,5  or  in  obedience  to  the  mandate  of  a  superior 
court.6 

The  Writ  Will  Be  Denied  where  there  is  a  remedy  by  appeal  or  otherwise,7  or 
where  the  relator  is  not  entitled  to  the  judgment  sought,8  or  has  waived  his 
right  thereto;  9  or  where  there  is  no  necessity  for  mandamus; 10  or  where  the 
judgment  is  not  final,11  oris  suspended,  as  where  a  motion  for  a  new  trial  is 
pending,18  or  the  judge  in  the  exercise  of  his  discretion  has  granted  anew 


of  a  final  decree.  Chesebro  v.  Montgomery, 
70  Mich.  650 

Arrest  of  Judgment.  —  Mandamus  will  not  lie 
to  compel  t  he  vacation  of  a  rule  arresting  judg- 
ment, the  proper  remedy  being  writ  of  error, 
the  party  against  whom  the  rule  is  made  hav- 
ing first  applied  for  a  judgment  against  him- 
self, which  may  be  compelled  by  mandamus. 
Exp.  Bostwick,  1  Cow.  (N.  Y.)  143;  Home  v. 
Barney,  iq  Johns.  (N.  Y.)  247;  People  v.  On- 
ondaga Gen.  Sessions,  2  Wend.  (N.  Y.)  631. 
See  also  Fish  v.  Weatherwax,  2  Johns.  Cas. 
(N.  Y.)  215;  People  v.  Stone,  9  Wend.  (N.  Y.) 
182. 

1  Signing  Judgment.  —  Life,  etc.,  Ins.  Co.  v. 
Wilson,  8  Pet.  (U.  S.)  291 ;  Life,  etc.,  Ins.  Co. 
v.  Adams,  8  Pet.  (U.  S.)  306;  State  v.  Judge, 
26  La.  Ann.  119;  State  v.  Judge,  28  La.  Ann. 
451;  State  v.  Judge,  35  La.  Ann.  218. 

2.  Signing  Order.  — Johnston  v.  Superior  Ct., 
105  Cal.  666;  Hensley  v.  Superior  Ct.,  ill  Cal. 
541- 

3.  Judgment  on  Verdict  —  England.  —  Brooke 
v.  Ewers,  1  Stra.  113. 

Colorado.  —  Corthell  v.  Mead,  19  Colo.  386. 
Michigan. —  People  v.  Foote,  1  Dougl.  (Mich.) 
102. 

Missouri.  —  Hill  v.  Wilkins,  4  Mo.  86;  State 
v.  Adams,  76  Mo.  605;  State  v.  Horner,  86 
Mo.  71;  State  v.  Snyder,  98  Mo.  555;  Stale  v. 
Klein,  140  Mo.  502;  State  v.  Adams,  12  Mo. 
App.  437,  reversed  84  Mo.  310. 

New  Jersey.  —  Forman  v.  Murphy,  3  N.  J.  L. 
577;  Cortleyou  v.  Ten  Eyck,  22  N.  J.  L. 
45- 

New  York.  —  People  v.  Justices,  1  Johns. 
Cas.  (N.  Y.)  179;  Haight  v.  Turner,  2  Johns. 
(N.  Y.)  371;  Ex  p.  Caykendoll,  6  Cow.  (N. 
Y-)  53- 

Texas.  —  Lloyd  v.  Brinck,  35  Tex.  1. 

Void  Verdict.  —  Mandamus  will  not  lie  to 
compel  the  entry  of  judgment  on  a  void  ver- 
dict.   Moore  v.  State,  72  Ind.  358. 

Mistrial.  — ■  Where  the  verdict  of  a  jury  is  re- 
jected by  the  court,  and  the  jury  are  unable  to 
agree  upon  a  new  verdict,  mandamus  will  not 
lie  to  compel  the  court  to  enter  judgment  on 
the  first  verdict.  Ex  p.  Henry,  24  Ala.  638; 
Meacham  v.  Austin,  5  Day  (Conn.)  236;  State 
v.  Clementson,  69  Wis,  628. 

4.  Report  of  Referee.  —  Russell  v.  Elliott,  2 
Cal.  245;  State  v.  Call,  36  Fla.  305;  People 
v.  Wayne  Circuit  Judge,  18  Mich.  483;  Dorr  v. 
Hill,  62  N.  H.  506.  But  contra,  where  there 
is  a  remedy  by  appeal.  Ludlum  v.  Fourth 
Dist.  Ct.,  9  Cal.  7;  Farwell's  Petition,  2  N.  H. 
123. 

Mandamus  does  not  lie  to  compel  a  judge  to 
sign  a  report  of  referees  under  a  stipulation 
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of  the  parties  where  it  is  not  a  part  of  his  offi- 
cial duly  to  do  so.  State  v.  McArthur,  23  Wis. 
427. 

5.  Entry  of  Award  as  Judgment.  —  Dudley  v. 
Farris,  79  Ala.  187,  in  which  case,  however, 
the  writ  was  denied  on  the  ground  that  the 
court  had  no  authority  to  enter  the  award 
over  the  objection  of  a  party. 

Mandamus  to  Arbitrators.  —  Mandamus  lies  to 
compel  arbitrators  to  return  an  award  to  the 
clerk  of  the  court  in  order  that  judgment  may 
be  entered  upon  it,  and  to  compel  its  restora- 
tion to  the  files,  if  it  has  been  improperly  with- 
drawn before  the  entry  of  judgment.  Chap- 
man v.  Ewings,  78  Ala.  403. 

6.  Judgment  According  to  Mandate.  —  Litch- 
field v.  Dubuque,  etc.,  R.  Co.,  7  Wall.  (U.  S.) 
270;  State  v.  Call,  36  Fla.  305;  Wells  v.  Little- 
field,  62  Tex.  28. 

But  the  writ  will  not  be  granted  where  the 
record  does  not  show  what  the  mandate  was. 
State  v.  Judge,  1  Mo.  App.  543. 

7.  Remedy  by  Appeal  or  Otherwise.  —  In  re 
Westervelt,  (C.  C.  A.)  98  Fed.  Rep.  912;  Ex  p. 
Schmidt,  62  Ala.  252;  Ex  p.  Scudder  Gale 
Grocery  Co.,  120  Ala.  434;  Ludlum  v.  Fourth 
Dist.  Ct.,  9  Cal.  7;  People  v.  Pratt,  28  Cal. 
166;  People  v.  San  Francisco,  114  Cal.  466; 
Starnes  v.  Tanner,  73  Ga.  144;  State  v.  Kin- 
kaid,  23  Neb.  641;  People  v.  Lott,  42  Hun  (N. 
Y.)  408. 

8.  Relator  Not  Entitled  to  Judgment.  —  Chese- 
bro v.  Montgomery,  70  Mich.  650;  State  v. 
Dickinson,  59  Neb.  753;  State  v.  Hunter,  4 
Wash.  651;  Mansfield  v.  Whatcom  First  Nat. 
Bank,  6  Wash.  603.  See  also  State  v.  Judge, 
1  Mo.  App.  543;  State  v.  Boyle,  6  Mo.  App. 
57- 

9.  Right  to  Judgment  Waived.  —  Ex  p.  Henry, 
24  Ala.  638;  Weavel  v.  Lasher,  1  Johns.  Cas. 
(N.  Y.)  241;  State  v.  Superior  Ct.,  19  Wash. 
114. 

10.  Writ  Unnecessary.  —  Hume  v.  Schintz,  90 

Tex.  72. 

The  writ  will  not  be  issued  where  the  judge 
will  act  without  it.  People  v.  Judge,  18  Colo. 
500;  Chesebro  v.  Montgomery,  70  Mich.  650; 
State  v.  Hunter,  4  Wash.  651.  See  also 
Life,  etc.,  Ins.  Co.  v.  Adams,  9  Pet.  (U.  S.) 
573;  Ex  p.  Scudder-Gale  Grocery  Co.,  120 
Ala.  434. 

11.  Judgment  Not  Final. — Life,  etc.,  Ins.  Co. 

v.  Adams,  9  Pet.  (U.  S.)  573;  Broder  a. 
Superior  Ct  ,  103  Cal.  121. 

12.  Motion  for  New  Trial  Pending.  —  Ex  p. 
Bradstreet,  8  Pet.  (U.  S.)  5S8;  State  v.  Judge, 
35  La.  Ann.  873.  To  the  same  effect  see  Berrv 
v.  Callet,  6  N.  J.  L.  179;  People  v.  Lott,  42 
Hun  (N.  Y.)  408. 
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trial1  or  a  continuance ;  2  or  where  an  appeal  is  pending;3  or  where  the  lower 
court  has  no  jurisdiction  to  enter  judgment;4  or  where  the  effect  of  the  writ 
would  be  to  control  the  discretion  of  the  lower  court.5 

(2)  Vacation  of  Judgments  or  Orders.  — The  writ  of  mandamus  has  been 
issued  in  a  number  of  cases  to  compel  a  judge  to  vacate  or  set  aside  an 
unauthorized  judgment,  decree,  or  order.6 

Interlocutory  Order.  —  Thus,  the  writ  will  be  granted  to  compel  the  vacation 
of  a  nonappealable  interlocutory  order  in  a  proper  case.7  But  it  has  been 
held  that  mandamus  will  not  be  issued  to  review  questions  arising  and  orders 
mnde  during  the  course  of  a  proceeding  which  are  properly  reviewable  on 
appeal  from  the  final  judgment  in  the  cause.8 

The  Writ  Will  Not  Be  Granted  to  compel  the  vacation  of  judgments  or  orders 
where  its  effect  would  be  to  review  the  discretion  of  the  lower  court,9  or  to 
reverse  its  judgment  and  compel  it  to  enter  a  different  judgment; 10  or  where 


1.  New  Trial  Granted.  —  State  v.  Watts,  8  La. 
76;  State  v,  Edwards,  11  Mo.  App.  152;  State 
v.  Horner,  86  Mo  71,  reversing  10  Mo  App. 
307;  State  v.  Edwards,  35  Mo.  App.  680;  Slate 
v.  Monroe,  4.7  La.  Ann.  1482;  Gray  v.  Bridge, 
11  Pick.  (Mass.)  189. 

But  the  writ  will  lie  where  the  judge  had  no 
power  to  grant  a  ne  w  trial.  People  v.  Justices, 
1  Johns.  Cas.  (N.  Y.)  179;  Lloyd  v.  Brinck,  35 
Tex.  r.  See  supra,  this  section,  Hearing  and 
Determination  of  Cause  —  New  Trials. 

2.  Continuance  Granted.  —  Exp.  Scudder-Gale 
Grocery  Co.,  120  Ala.  434;  Seddan  Temple- 
ton,  7  La.  Ann.  126.  See  also  Exp.  Opdyke, 
62  Ala.  68.  See  also  supra,  this  section,  Matters 
Relating  to  Trial  —  Continuances. 

3.  Appeal  Pending.  —  La  Grange  County  v. 
Cutler,  7  Ind.  6. 

4.  Lower  Court  Without  Jurisdiction.  —  In  re 
Grossmayer,  177  U.  S.  48. 

A  justice  cannot  be  compelled  by  mandamus 
to  make  an  order  in  a  cause  after  it  has  been 
removed  t>  a  higher  court  by  proceedings  in 
error.    State  v.  Livsey,  27  Neb.  55. 

5.  Judicial  Discretion  Not  Controlled  —  Ex  p. 
Henry,  24  Ala.  638;  Exp.  Opdyke,  02  Ala.  68; 
People  v.  Pratt,  28  Cal.  166,  87  Am.  Dec.  no; 
People  v.  San  Francisco,  114  Cal.  466;  School 
Dist.  N  >.  5  v.  Ingham  Circuit  Judge,  49  Mich. 
432. 

6.  Mandamus  Granted  to  Compel  Vacation  of 
Judgment  or  Order  —  United  States.  —  In  re 
Washington,  etc.,  R.  Co.,  140  U.  S.  91. 

Alabama. — Exp.  Swan,  23  Ala.  192;  Exp. 
Alabama  Gold  L.  Ins.  Co.,  59  Ala.  192;  Bridge- 
port Electric,  etc.,  Co  v.  Bridgeport  Land,  etc., 
Co.,  104  Ala.  276;  Ex  p.  Tower  Mfg.  Co.,  103 
All.  415;  Ex  p.  Cresswell,  60  Ala.  378.  See 
also  Cochran  v.  Miller,  74  Ala.  50. 

Michigan.  —  Burt  v.  Wayne  Circuit  Judges, 
90  Mich.  520;  Schwartz  v.  Barry,  90  Mich.  267; 
Wright  v.  Judge,  41  Mich.  726;  Arno  v.  Wayne 
Circuit  Judge,  42  Mich.  362;  People  v.  Bacon, 
i3  Mich.  247,  followed  in  Worth  v.  Hand, 
30  Mich.  264;  Lindsay  v.  Wayne  Circuit 
Judge,  63  Mich.  735;  Peoples  Mut.  Ben.  Soc. 
v.  Frazer,  97  Mich.  627;  Rankans  v.  Padg- 
ham,  97  Mich.  623;  York  v.  Ingham  Cir- 
cuit Judge,  57  Mich.  421;  Wood  p.  Adsit, 
105  Mich.  378;  Carpenter  v.  St.  Clair  Cir- 
cuit Judge,  122  Mich.  323;  Campbell  v. 
Wavne  Circuit  Judge,  in  Mich.  247;  Reid  v. 
Benzie  Circuit  Judge,  115  Mich.  418;  Lake 
Shore,  etc.,  R.  Co.  v.  Chambers,  89  Mich.  5; 


People  v.  Judge,  26  Mich.  370;  Brown  v.  Buck, 
75  Mich.  274,  13  Am.  St.  Rep.  438. 

Tennessee.  —  See  State  v.  Sneed,  105  Tenn. 
711. 

Wisconsin.  — State  v.  Johnson,  103  Wis.  591. 

7.  Vacation  of  Interlocutory  Orders.  —  Ex  p. 
Barnes,  84  Ala.  540;  Heflin  v.  Rock  Mills  Mfg., 
etc.,  Co.,  58  Ala.  613;  Fuller  v.  Boggs,  49  Ala. 
127;  Townsend  v.  Cass  Circuit  Judge,  39  Mich. 
407;  Brown  v.  Crippin,  4  Hen.  &  M.  (Va.)  179. 

Mandamus  Will  Lie  to  Correct  Interlocutory 
Orders  where  the  relator  can  neither  appeal  nor 
obtain  a  writ  of  error  nor  of  supersedeas  until 
the  final  decision  of  the  suit,  when  it  may  be 
too  late.  Brown  v.  Crippin,  4  Hen.  &  M.  (Va.) 
179. 

8.  Appeal  from  Final  Judgment.  —  Columbia 
Bank  v.  Sweeny,  1  Pet.  (U.  S.)  567;  Life,  etc., 
Ins.  Co.  v.  Adams,  9  Pet.  (U.  S.)  573;  Exp. 
Whitney,  13  Pet.  (U.  S.)  404;  American  Constr. 
Co.  v.  Jacksonville,  etc.,  R.  Co.,  148  U.  S.  372; 
Walsh  v.  St.  Clair  Circuit  Judge,  107  Mich.  26. 

9.  Judicial  Discretion  Not  Controlled.  —  Ex  p. 
Roberts,  6  Pel.  (U.  S.)  216;  American  Constr. 
Co.  v.  Jacksonville,  etc.,  R.  Co.,  148  U.  S.  372; 
Davidson  v.  Washburn,  56  Ala.  596;  Anti- 
Kalsomine  Co.  v.  Kent  Circuit  Judge,  123 
Mich.  658;  Ferris  v.  Munn,  22  N.  J.  L.  161; 
Ex  p.  Bacon,  6  Cow.  (N.  Y.)  392;  Ex  p.  Brown, 
5  Cow.  (N.  Y.)  31;  Ex  p.  Davis,  5  Cow.  (N.  Y.) 
33:  Ex  p.  Benson,  7  Cow.  (N.  Y.)  363;  Elkins 
v.  Athearn,  2  Den.  (N.  Y.)  191;  Ex  p.  Koon,  1 
Den.  (N.  Y.)  644;  Porter  v.  Klahn,  1  Tex.  App. 
Civ.  Cas.,  §  528.  And  cases  cited  in  note  im- 
mediately following. 

Reopening  Judgment.  —  Mandamus  does  not 
lie  to  review  the  discretion  of  a  court  in  refus- 
ing to  reopen  a  judgment  that  an  affidavit  of 
non-execution  may  be  supplied.  Chicago,  etc., 
R.  Co.  v.  Genesee  Circuit  Judge,  40  Mich.  168. 

10.  Mandamus  Not  Issued  to  Compel  Reversal  of 
Judgment.  —  Rex  v.  Justices,  4  B.  &  C.  849,  10 
E  C.  L.  459;  Rex  v.  Monmouthshire  Justices, 
7  Dowl.  &  R.  334.;  Burns  v.  Butterfield,  12  U. 
C.  Q.  B.  140;  In  re  Burdett,  127  U.  S.  771; 
Ex  p.  Loring,  94  U.  S.  418;  U.  S.  v.  Judges,  85 
Fed.  Rep.  177;  Cariaga  v.  Dryden,  29  Cal.  307; 
State  v.  Judges,  34  La.  Ann.  1016;  School  Dist. 
No.  5  v.  Ingham  Circuit  Judge,  49  Mich.  432; 
People  v.  Judges,  20  Wend.  (N.  Y.)  658;  Judges 
v.  People,  18  Wend.  (N.  Y.)  79.  See  also 
Foster  v.  Redfield,  50  Vt.  285. 

Mandamus  will  not  lie  to  compel  an  inferior 
court  to  reverse  its  own  judgment  notwith- 
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there  is  an  adequate  remedy  by  appeal,1  or  where  the  relator  is  not  entitled 
to  relief;3  or  where  the  respondent  has  no  power  to  vacate  the  order  com- 
plained of.3 

(3)  Amendment  of  Judgment.  —  Mandamus  will  not  be  issued  to  compel 
a  court  to  amend  or  correct  its  judgment  where  this  would  be  to  review  its 
decision.4  or  where  the  relator  has  lost  his  right  to  an  amendment  by  his 
laches,5  or  where  the  amendment  would  be  useless,  as  to  compel  a  judge  to 
strike  from  a  decree  words  improperly  inserted  therein  by  him,  but  which  do 
not  change  its  legal  character  or  effect.6 

7.  Appeals  —  a.  Granting  Appeal.  —  Mandamus  Lies  to  compel  a  court  to 
grant  an  appeal  where  the  relator  is  entitled  thereto.7 


standing  the  amount  in  controversy  is  too 
small  for  an  appeal.  In  re  Burdett,  127  U.  S. 
771. 

1.  Remedy  by  Appeal  —  United  States.  —  U. 
S.  v.  Swan,  (C.  C.  A.)  65  Fed.  Rep.  647. 

Alabama.  —  Exp.  Schmidt,  62  Ala.  252;  Ken- 
dall v.  Lassiter,  68  Ala.  181;  Ex  p.  Morris,  44 
Ala.  361;  Ex  p.  Carlisle,  118  Ala.  175;  Ex  p. 
Hayes,  92  Ala.  120;  Davidson  v.  Washburn, 
56  Ala.  596;  Ex  p.  Woodruff,  J23  Ala.  99;  Bald- 
win v.  Roman,  (Ala.  1900)  28  So.  Rep.  40. 

California.  —  See  O'Neill  v.  Reynolds,  116 

Florida  — State  v.  Call,  41  Fla.  442. 

Michigan.  —  Thomas  v.  Gartner,  97  Mich. 
608;  O'Brien  v.  Tallman,  36  Mich.  13;  Sher- 
wood v.  Davis,  105  Mich.  540;  Reed  v.  St.  Clair 
Circuit  Judge,  122  Mich.  153;  Aldrich  v.  Wayne 
Circuit  Judge,  111  Mich.  525;  Mardian  v. 
Wayne  Circuit  Judge,  118  Mich.  353;  Corby  v. 
Durfee,  96  Mich.  1 1. 

Ohio. — State  v.  Millard,  8  Ohio  Cir.  Dec. 
672,  15  Ohio  Cir.  Ct.  460. 

2.  Relator  Not  Entitled  to  Relief.  —  The  Bel- 
genland,  108  U.  S.  153;  Ex  p.  Bell,  48  Ala. 
285;  Garrison  v.  Webb,  107  Ala.  499;  Ex  p. 
Edwards,  123  Ala.  102;  Walsh  v.  Brevoort,  76 
Mich.  470;  Beals  v.  Smith,  91  Mich.  146; 
Hitchcock  v.  Hosmer,  97  Mich.  614;  Clutton 
v.  Clutton,  106  Mich.  690;  People  v.  Judges,  1 
Dougl.  (Mich.)  417;  People  v.  Ulster  C.  PI.,  18 
Wend.  (N.  Y.)  628.  See  also  William  Wright 
Co.  v.  Wayne  Circuit  Judge,  109  Mich.  139; 
Manley  v.  Kalamazoo  Circuit  Judge,  114  Mich. 
525. 

Proper  Order.  —  Mandamus  will  not  be  issued 
to  compel  the  vacation  of  an  order  proper  when 
made,  however  it  may  have  become  since. 
Castor  v.  Allegan  Circuit  Judge,   54  Mich. 

318. 

Consent  Order.  — ■  Mandamus  will  not  issue  to 
compel  a  circuit  judge  to  vacate  a  consent 
order  in  a  chancery  cause  made  by  consent  of 
boih  parties.  Fishel  v.  Ramsdell,  97  Mich. 
609.  See  also  Ransom  v.  New  York,  20  How. 
(U.  S.)  582. 

3.  Respondent  Without  Power  to  Vacate  Order. 

—  O'Brien  v.  Tallman,  36  Mich.  13;  Corby  v. 
Durfee,  96  Mich.  11. 

4.  Discretion  as  to  Amendment  of  Judgment  Not 
Controlled.  —  Exp.  Morgan,  114  U.  S.  174. 

5.  Right  to  Amendment  Lost  by  Laches.  —  Gray 
v.  Saginaw  Circuii  Judge,  49  Mich  628. 

6.  Amendment  Useless.  —  State  v.  Larrabee,  3 
Pin.  (Wis.)  166,  3  Chand.  (Wis.)  179. 

7.  Writ  Lies  to  Compel  Granting  of  Appeal  — 
United  States. — Ex  p.  Jordan,  94  U.  S.  248; 
U.  S.  v.  Gomez,  3  Wall.  (U.  S.)  752;  Vigo's 


Case,  21  Wall.  (U.  S.)  648;  Ex  p.  South,  etc., 
Alabama  R.  Co.,  95  U.  S.  221;  Ex  p.  Zellner, 
9  Wall.  (U.  S.)  244. 

Alabama.  —  Ware  v.  McDonald,  62  Ala.  81. 
See  Johnson  v.  Ward,  82  Ala.  486. 

Arkansas.  —  Levy  v.  Inglish,  4  Ark.  65; 
Exp.  Martin,  5  Ark.  371;  Ex  p.  Cheatham,  6 
Ark.  437;  McCreary  v.  Rogers,  35  Ark.  298; 
Pettigrew  v.  Washington  County,  43  Ark.  33. 

Connecticut.  —  Prosser  v.  Chapman,  29  Conn. 
515;  Elderkin's  Appeal,  49  Conn.  69. 

Georgia.  —  Gresham  v.  Pyron,  17  Ga.  263. 
Illinois. —  People  v.  Prendergast,    117  111. 
589.    See  Eager  v.  Eager,  8  111.  App.  356. 

Kentucky.  —  Louisville  Industrial  School  v. 
Louisville,  88  Ky.  5S4;  Kelly  v.  Toney,  95  Ky. 
338. 

Louisiana.  —  Agnes  v.  Judice,  3  Mart.  (La.) 
184;  Litlle  v.  Consolidated  Assoc.  Com'rs,  2 
La.  Ann.  731;  Stale  v.  Judge,  22  La.  Ann.  90; 
State  v.  Judge,  22  La.  Ann.  119;  State  v. 
Judge,  22  La.  Ann.  200;  State  v.  Judge,  21  La. 
Ann.  736;  McLean  v.  Carroll,  6  Rob.  (La.)  43; 
State  v.  Judge,  17  La.  Ann.  186;  Cremonini  v. 
Baton  Rouge,  34  La.  Ann.  1197;  Slate  v. 
Judge,  35  La.  Ann.  212;  State  v.  Monroe,  35 
La.  Ann.  217;  State  v.  Currie,  35  La.  Ann.  887; 
State  v.  Houston,  36  La.  Ann.  210;  State  v. 
Lazarus,  37  La.  Ann.  830;  State  v.  Murphy,  41 
La.  Ann.  526;  Slate  v.  Whilaker,  45  La.  Ann. 
1290;  State  v.  Judge,  45  La.  Ann.  532;  State 
v.  Rightor,  46  La.  Ann.  1407;  State  v.  Judge, 
22  La.  Ann.  5S1;  State  v.  Judge,  28  La  Ann. 
903;  State  v.  Judge,  28  La.  Ann.  935;  Slate  v. 
Judge,  28  La.  Ann.  900;  State  v.  Judge,  28  La. 
Ann.  902;  State  v.  Judge,  28  La.  Ann.  889; 
Slate  v.  Judge,  28  La.  Ann.  880;  State  v.  Judge, 
28  La.  Ann.  877;  State  v.  Judge,  28  La.  Ann. 
724;  Slate  v.  Judge,  28  La.  Ann.  547;  Stale  v. 
Lynch,  28  La.  Ann.  517;  State  v.  Judge,  23 
La.  Ann.  29,  8  Am.  Rep.  583;  State  v.  Judge, 
36  La.  Ann.  301;  State  v.  Houston,  36  La. 
Ann.  886;  State  v.  Talbot,  36  La.  Ann.  981; 
State  v.  Currie,  35  La.  Ann.  887;  State  v. 
Houston,  35  La.  Ann.  745;  State  v.  Rightor,  35 
La.  Ann.  515;  State  v.  Sommerville,  104  La.  74. 

Michigan.  —  See  Vincent  v.  Bowes,  78  Mich. 
315.  . 

Missouii. — James  v.  Robinson,  1  Mo.  595; 
Hall  -'.  Audrain  County  Ct.,  27  Mo.  329;  State 
v.  Allen,  92  Mo.  20;  L^nion  Sav.  Assoc.  v. 
Keisker,  8  Mo.  App.  232;  State  v.  Collier,  62 
Mo.  App.  3S.  See  also  Mullanphy  r.  St.  Louis 
County  Ct.,  6  Mo.  563;  Pation  v.  Williams,  74 
Mo.  App.  451. 

New  Jersev.  —  Breunecke  v.  Denyse,  62  N. 
J.  L.  148. 
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But  the  Writ  Will  Not  Be  Granted  unless  the  relator  has  a  clear  right  to  an 
appeal.1  Thus  it  will  not  lie  where  he  has  not  perfected  his  right  to  an 
appeal,3  or  is  not  a  party  to  the  suit.3  So  also  the  writ  will  be  denied  where 
the  judgment  or  order  complained  of  is  not  appealable,4  or  the  granting  of 
an  appeal  is  discretionary  with  the  respondent,6  or  where  the  relator  has  some 
other  adequate  remedy,0  or  where  either  the  writ  of  mandamus7  or  the 
appeal  8  would  be  ineffectual,  or  where  the  relator  is  guilty  of  laches  in  apply- 
ing for  the  writ.9 

Vacation  of  Order  Granting  Appeal.  —  Mandamus  will  not  be  issued  to  compel  the 
vacation  of  an  order  granting  an  appeal  where  this  would  be  to  control  the 
discretion  of  the  inferior  court.10 

b.  Perfecting  Appeal  —  (i)  In  General.  —  Mandamus  lies  in  a  proper 
case  to  compel  a  judge  to  enter  an  appeal,11  or  to  act  on  appeal  bonds,13 
or  to  make  out,  deliver,  or  certify  a  transcript  of   the    record,13  or  to 


Oregon.  —  Burgtorf  v.  Bentley,  27  Oregon 
268. 

Pennsylvania.  —  Minich  v.  Basom,  12  Pa. 
Co.  Ct.  508. 

Virginia.  —  Ex  p.  Morris,  11  Gralt.  (Va.)  292. 

Mandamus  Lies  to  Compel  the  Respondent  to 
Make  Return  to  an  Appeal  where  the  relator  has 
a  right  to  an  appeal  and  to  have  a  return 
made.  People  v.  Canal  Appraisers,  73  N.  Y. 
443- 

1.  Relator  Must  Have  Clear  Right  to  an  Appeal. 

—  Exp.  Cutting,  94  U.  S.  14;  People  v.  Kohl- 
saat,  168  111.  37.  See  State  v.  Judge,  6  La. 
Ann.  484;  State  v.  Judge,  27  La.  Ann.  703; 
State  v.  Monroe,  35  La.  Ann.  217;  State  v. 
Burthe,  39  La.  Ann.  328;  State  v.  King,  46  La. 
Ann.  no;  Slate  v.  King,  46  La.  Ann.  114; 
S'ate  v.  Monroe,  50  La.  Ann.  266.  ' 

Mandamus  Will  Not  Lie  to  Compel  the  Granting 
of  a  Suspensive  Appeal  in  Injunction  Cases  unless 
it  appears  that  the  denial  of  the  appeal  will 
caise  irreparable  injury  to  the  relator.  Stale 
v.  Judge,  40  La.  Ann.  607;  State  v.  Monroe, 
41  La.  Ann.  241;  Koehl  v.  Judge,  45  La.  Ann. 
1488.  See  also  Stale  v.  Judge,  22  La.  Ann. 
49;  State  v.  Judge,  28  La.  Ann.  889;  State  v. 
Monroe,  50  La.  Ann.  266. 

2.  Where  Relator  Has  Not  Perfected  Right  to 
Appeal.  — Goings  v.  Mills,  r  Ark.  n;  Mr.Cun 
v.  Glasgow,  55  Kan.  182;  Harrison  v.  McCabe, 
(Kan.  App.  1901)  63  Pac.  Rep.  277;  Slate  v. 
Judge,  22  La.  Ann.  49;  State  v.  Judge,  36  La. 
Ann.  910;  Potter  v.  Todd,  73  Mo.  101.  See 
Webster  v.  flanna,  102  Cal.  177. 

Mandamus  will  not  lie  to  compel  a  judge  to 
grant  an  appeal  alter  the  time  has  passed  in 
which  it  might  legally  have  been  taken.  The 
Steam  Tug  Enterprise,  3  Wall.  Jr.  (C.  C.)  58. 

3.  Where  Relator  Is  Not  a  Party  to  Suit.  — 
Ex  p.  Cutting,  94  U.  S.  14;  In  re  Slreetl,  8  U. 
S.  App.  645. 

4.  Case  Not  Appealable  —  United  States.  — 
Ex  p.  Cutting.  94  U.  S.  14;  In  re  Streett,  8  IJ. 
S.  App.  645;  Exp.  Baltimore,  etc.,  R.  Co.,  106 
U.  S.  5;  Exp.  Phoenix  Ins.  Co.,  117  U.  S.  367; 
Lewis  v.  Biltimore,  etc.,  R.  Co.,  (C.  C.  A.)  62 
Fed.  Rep.  218. 

Louisiana.  — Agnes  v.  Judice,  3  Mart.  (La.) 
184;  State  v.  Judge,  22  La.  Ann.  49;  State  v. 
Cooley,  23  La.  Ann.  213;  State  v.  Burthe,  39 
La.  Ann  341;  Stale  v.  Judge,  10  La.  Ann.  204; 
State  v.  Judge,  27  La.  Ann.  072. 

New  Mexico. — Territory  v.  Hubbell,  9  N. 
Mex.  560. 


843 


Ohio.  —  State  v.  Linn,  7  Ohio  Dec.  (Reprint) 
468,  3  Cine.  L.  Bui.  428. 

Pennsylvania.  —  Lehigh  Valley  Coal  Co.  v. 
Saunders,  9  Kulp  (Pa.)  171. 

Texas.  —  Porter  v.  Klahn,  1  Tex.  App.  Civ. 
Cas.,  §  528. 

Vermont.  —  Sabine  v.  Rounds,  50  Vt.  74. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Clark, 
92  Va.  118. 

West  Virginia.  —  Woodford  v.  Hull,  31  W. 
Va.  470. 

5.  Where  Lower  Court  Has  Discretion  as  to 
Granting  Appeal.  —  Smith  v.  Reilly,  82  Mich.  93. 

6.  Another  Adequate  Remedy.  —  Ex  p.  Virginia 
Com'rs,  ti2  U.  S.  177;  Logan  v.  Third  Dist. 
Ct.,  16  La.  Ann.  185;  Byrne  v.  Harbison,  1 
Mo.  225;  State  v.  McAuliffe,  48  Mo.  112;  Chi- 
cago, etc.,  R.  Co.  v.  Franks,  55  Mo.  325; 
Sabine  v.  Rounds,  50  Vt.  74. 

7.  See  U.  S.  v.  Gomez,  3  Wall.  (U.  S.)  752. 

8.  Where  Appeal  Would  Be  Fruitless.  —  People 
v.  Kohlsaat,  168  111.  37.  affirming  66  111.  App. 
505;  State  v.  Judge,  22  La.  Ann.  116. 

9.  Relator  Guilty  of  Laches.  —  State  v.  Parish 
Judge,  29  La.  Ann.  809. 

10.  Mandamus  to  Vacate  Order  Granting  Appeal 
Denied.  —  Exp.  Russell,  13  Wall.  (U.  S.)  664; 
State  v.  Judge,  14  La.  Ann.  60;  Sanborn  v. 
Mitchell,  94  Mich.  519. 

11.  Entering  Appeal.  —  Beebe  v.  Lockert,  6 
Ark.  422. 

Where  the  duty  of  entering  an  appeal  de- 
volves upon  the  party  appealing  and  not  upon 
the  judge,  mandamus  will  not  lie  to  compel 
the  latter  to  enter  the  appeal.  State  v.  Cooper, 
20  Fla.  547. 

12.  See  infra,  this  section.  Miscellaneous  Acts 
and  Duties  —  In  Relation  to  Bonds. 

13.  Making  Out,  etc.,  Transcript.  —  State  v. 
Wofford,  121  Mo.  61;  State  v.  Ryan,  2  Mo. 
App.  303;  People  v.  Lynde,  8  Cow.  (N.  Y.)  133. 
See  also  Tozer  v.  Preston,  23  U.  C.  Q.  B.  310. 

Where  No  Appeal  Has  Been  Taken  mandamus 
will  not  lie  to  compel  a  judge  to  certify  papers 
for  an  appeal.    Cook  v.  Tannar,  40  Conn.  378. 

Discretion  Not  Controlled.  —  Mandamus  will 
not  be  issued  to  compel  a  court  to  file  conclu- 
sions of  fact  on  appeal  where  this  would  be  to 
control  its  discretion.  International,  etc.,  R. 
Co.  v.  Douglass,  87  Tex.  297.  See  also  Brown 
County  v.  Winona,  etc.,  Land  Co.,  38  Minn. 
397;  Moore  v.  Waco  Bldg.  Assoc.,  92  Tex.  265. 

Mandamus  Useless.  —  Mandamus  will  not  be 
issued  to  compel  a  judge  to  certify  to  the  ap- 
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send  up  the  record  or  transcript,1  or  to  do  or  cause  or  permit  to  be  done  such 
other  acts  as  may  be  necessary  and  proper  to  enable  a  party  to  perfect  his 
appeal.2 

(2)  Bills  of  Exceptions  —  Writ  Lies  to  Compel  Action  on  Bill  of  Exceptions.  —  Man- 
damus will  lie  to  compel  a  judge  to  act  upon  a  bill  of  exceptions  presented  to 
him  for  his  signature,  and  to  either  allow  or  disallow  it.3 

Mandamus  Lies  to  Compel  Signing,  etc.  —  Mandamus  lies  to  compel  a  judge  to 
sign,  settle,  or  seal  a  bill  of  exceptions  or  statement  of  facts  in  a  proper  case.4 


pellate  court  on  appeal  questions  necessarily 
involved  in  the  appeal,  for  in  such  case  the 
writ  could  accomplish  nothing.  Coir.  v. 
Thomas,  163  Pa  St.  446. 

1.  Sending  Up  Record.  —  People  v.  Harris,  9 
Cal.  571;  Nacoochee  Hydraulic  Min.  Co.  v. 
Davis,  40  Ga.  309;  State  v.  Cressinger,  88 
Ind.499;  Coats  v.  State,  133  Ind.  36.  See  also 
Blair  v.  Sennott,  134  111.  78. 

The  Writ  Will  Be  Denied  where  ihe  judge  is 
not  in  default  by  reason  of  his  delay.  Raley 
v.  Jones,  (Tex.  Civ.  App.  1891.)  25  S.  W.  Rep. 
144.  Or  where  he  has  done  everything  neces- 
sary to  divest  himself  of  jurisdiction  and  vest 
original  jurisdiction  in  the  superior  court. 
People  v.  Halloway,  26  Cal.  652.  Or  where 
there  is  another  remedy.  Mayberry  v.  Bowker, 
14  Nev.  336.  Or  where  the  costs  hav'e  not  been 
paid,  the  payment  of  costs  being  a  prerequisite 
to  the  right  to  have  the  papers  sent  up. 
Webster  v.  Hanna,  102  Cal.  177. 

Mandamus  to  Compel  a  Clerk  of  the  Court  to 
send  up  a  transcript  on  appeal  has  been  de- 
nied on  various  grounds.  Starcke  v.  Klein,  13 
U.  S.  App.  589;  Ex  p.  Ralston,  119  U.  S.  613; 
Roberts  v.  Smith,  63  Ga.  213.  See  also  the 
title  Clerks  of  Courts,  vol.  6,  p.  140. 

2.  Performance  of  Other  Acts  Necessary  to  Per- 
feet  Appeal.  —  Taylor  v.  Gillette,  52  Conn.  216; 
People  v.  Stone,  9  Wend.  (N.  Y.)  182;  Orange 
v.  Bill,  29  Vt.  442.  See  also  State  v.  Goeble, 
1  Ohio  Cir.  Dec.  307,  1  Ohio  Cir.  Ct.  550;  Wil- 
liams v.  Saunders,  5  Coldw.  (Tenn.)  60;  State 
v.  Sneed,  105  Tenn.  711;  Hall  v.  Ctossman.  ?7 
Vt.  297. 

3.  To  Pass  upon  Bill  of  Exceptions.  —  State  v. 
Field.  37  Mo.  App.  83. 

4.  Mandamus  Lies  to  Compel  Signing,  etc.,  of 
Bill  of  Exceptions  —  En  gland.  —  See  Rex  v.  Jus- 
tices, 2  B.  &  Ad.  391,  22  E.  C.  L.  108;  Rex  v. 
Effingham,  2  B.  &  Ad.  393,  note;  Ex  i>.  Jarvin, 
9  Dowl.  120. 

United  States.  — Scaife  v.  Western  North 
Carolina  Land  Co.,  (C.  C.  A.)  87  Fed.  Rep.  308; 
Ex  p.  Crane,  5  Pet.  (U.  S.)  190;  Chateaugay 
Ore.,  etc.,  Co.,  Petitioner,  128  U.  S.  544. 

Alabama.  —  Etheridge  v.  Hall,  7  Port. 
(Ala.)  47- 

Arkansas.  —  See  Garibaldi  v.  Carroll,  33 
Ark.  568. 

California.  —  Sansome  71.  Myers,  80  Cal.  483; 
People  v.  Lee,  14  Cal.  510;  Hicks  v.  Masten, 
101  Cal.  651;  Gutierrez  v.  Hebberd,  106  Cal. 
167;  Tibbets  v.  Riverside  Banking  Co.,  97 
Cal.  258;  James  v.  McCann,  93  Cal.  513;  Leach 
v.  Pierce,  93  Cal.  624,  627;  Walkerley  v. 
Greene,  104  Cal.  20S;  Flagg  v.  Puterbaugh, 
101  Cal.  583;  Williard  v.  Dillard,  86  Cal.  154; 
Cohen  v.  Wallace,  107  Cal.  133;  Pendergrass 
v.  Cross,  73  Cal.  475;  Whipple  v.  Hopkins,  119 
Cal.  349. 


Georgia.  —  Harris  v.  State,  2  Ga.  290; 
Dougherty  v.  Harvey,  45  Ga.  618;  Spann  v. 
Clark,  47  Ga.  369;  Jackson  v.  Clark,  52  Ga.  53; 
Taylor  v.  Reese,  108  Ga.  379;  Sears  v.  Can- 
dler, 112  Ga.  381.  See  Tyler  Cotton  Press 
Co.  v.  Chevalier,  56  Ga.  494;  Preetorius  v. 
Barnes,  75  Ga.  313. 

Illinois.  —  People  v.  Jameson,  40  111.  93,  89 
Am,  Dec.  337;  Hawes  v.  People,  129  111.  123, 
affirming  30  111.  App.  94;  People  v.  Anthony, 
129  111.  218;  People  v.  Pearson,  3  111.  189,  33 
Am.  Dec.  445;  Weatherford  v.  Wilson,  3  111. 
253;  People  v.  Williams,  91  111.  87;  People  v. 
Horton,  46  111.  App.  434;  People  v.  William- 
son, 22  111.  App.  363;  People  v.-  Gibbons,  54 
111.  App.  617.    See  Hulett  v.  Ames,  74  ID.  253. 

Indiana. — Jelley  v.  Roberts,  50  Ind.  1; 
Bogue  v.  Murphy,  (Ind.  App.  1900)  57  N.  E. 
Rep.  726. 

Kansas.  —  State  v.  Sheldon,  2  Kan.  322; 
Swartz  v.  Nash,  45  Kan.  341.  See  North  v. 
Moore,  8  Kan.  143. 

Louisiana.  —  Broussart  v.  Trahan,  3  Mart. 
(La.)  714;  State  v.  Judge,  50  La.  Ann.  1125; 
State  v.  Judge,  13  La.  Ann.  484;  State  v. 
Judge,  35  La.  Ann.  248;  State  v.  Drew,  32  La. 
Ann.  1043.    See  State  v.  Judge,  26  La.  Ann.  66. 

Maryland.  —  Briscoe  v.  Ward,  r  Har.  &  J. 
(Md.)  165. 

Michigan.  —  People  v.  Littlejohn,  n  Mich. 
60;  People  v.  Van  Buren  Circuit  Judge,  41 
Mich.  725;  Lake  Shore,  etc.,  R.  Co.  v.  Cham- 
bers, 89  Mich.  5. 

Minnesota.  —  State  v.  Macdonald,  30  Minn. 
98.    See  State  v.  Macdonald,  29'Minn.  440. 

Mississippi.  —  See  Williams  v.  Ramsey,  52 
Miss.  851. 

Missouri.  —  State-'.  Logan,  125  Mo.  22.  See 
Greene  County  v.  Wilhite,  35  Mo.  App.  39. 

Montana.  —  Montana  Ore-Purchasing  Co.  v. 
Lindsay,  (Mont.  1901)  63  Pac.  Rep.  715. 

Nebraska.  —  State  v.  Dickinson,  58  Neb.  56; 
State  v.  Barnes,  16  Neb.  37;  State  v.  Ramsey, 
59  Neb.  518. 

New  Jersey.  —  Benedict  v.  Howell,  39  N.  J. 
L.  221;  Anonymous,  3  N.  J.  L.  242.  See  State 
v.  Holmes,  36  N.  J.  L.  62.  But  see  dictum  in 
Wilson  v.  Moore,  19  N.  J.  L.  186. 

Arew  York.  —  Sikes  v.  Ransom,  6  Johns.  (N. 
Y.)  279;  Midberry  v.  Collins,  9  Johns.  (N.  Y.) 
345;  Tweed  v.  Davis,  1  Hun  (N.  Y.)  252,  4 
Thomp.  &  C.  (N.  Y.)  1,  47  How.  Pr.  (N.  Y.) 
162;  People  v.  Judges,  I  Cai.  (N.  Y.)  511;  Peo- 
ple v.  Baker,  (Supm.  Ct.  Spec.  T.)  14  Abb.  Pr. 
(N.  Y.)  19,  35  Barb.  (N.  Y.)  105;  People  v. 
Judges,  Col.  &  C.  Cas.  (N.  Y.)  135,  2  Johns. 
Cas.  (N.  Y.)  118;  People  v.  Judges,  4  Cow.  (N. 
Y.)  73- 

North  Dakota.  —  Kaeppler  v.  Pollock,  8  N. 
Dak.  59. 

Ohio.  —  State  v.  Hawes,  43  Ohio  St.  16; 
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Signing  Particular  Bill.  —  The  writ  will  not  ordinarily  be  issued  to  compel  the 
judge  to  sign  any  particular  bill,  but  only  to  compel  him  to  sign  a  bill  in 
accordance  with  the  facts,  without  any  specific  direction  as  to  what  are  the 
facts  to  be  stated  therein.1  Thus,  the  writ  will  not  be  granted  to  compel  a 
judge  to  sign  a  bill  which  he  asserts  upon  oath  to  be  incoirect,  in  the  absence 
of  the  clearest  proof  of  mistake  or  abuse  of  power.2  But  where  a  judge  with- 
out sufficient  reason  refuses  to  sign  a  bill  conceded  by  him  to  be  correct,3  or 
fails  to  make  any  return  or  makes  an  insufficient  return  to  the  alternative- 
writ,4  he  may  be  compelled  by  peremptory  mandamus  to  sign  the  particular 
bill  presented. 

Second  Bill.  —  Where  a  judge  has  settled  or  signed  a  bill  of  exceptions  con- 
taining a  correct  statement  of  the  facts,  he  cannot  be  compelled  by  mandamus 
to  sign  or  settle  a  second  bill  covering  the  same  matter.5 

Signature  by  Ex-judge.  —  Mandamus  lies  to  compel  a  judge  no  longer  in  office 
to  sign  a  bill  of  exceptions  in  a  case  tried  by  him  where  he  is  authorized  to 
do  so.6    But  where  the  judge  has  no  such  authority  the  writ  will  not  be 


State  v.  Todd,  4  Ohio  351;  State  v.  Judges,  I 
Ohio  Dec  (Reprint)  51,  r  West.  L.  J.  358;  State 
v.  Linn,  7  Ohio  Dec.  (Reprint)  468,  3  Cine.  L. 
Bui.  428. 

Oregon.  — Ah  Lep  v.  Gong  Choy,  13  Oregon 
205;  Che  Gong  v'.  Stearns,  16  Oregon  219. 

Pennsylvania.  —  Reichenbach  v.  Ruddach, 
121  Pa.  St.  18.  See  Conrotv  v.  Schloss,  55  Pa. 
St.  28;  Haines  v.  Com.,  99  Pa.  St.  410.  But 
see  Drexel  v.  Man,  6  W.  &  S.  (Pa.;  386,  40  Am. 
Dec.  573. 

Tennessee.  — State  v.  Hall,  3  Coldw.  (Tenn.) 
255;  Alexander  v.  State,  14  Lea  (Tenn.)  88; 
Vanvabry  v.  Staton,  88  Tenn.  334;  State  v. 
Brock  well,  16  Lea  (Tenn.)  683.  See  Miller 
v.  Koger,  9  Humph.  (Tenn.)  231;  Ballard  v. 
Nashville,  etc.,  R.  Co.,  94  Tenn  205. 

Texas. — Trinity,  etc.,  R.  Co.  v.  Lane,  79 
Tex.  643;  Reagan  v.  Copeland,  78  Tex.  551; 
Osborne  v.  Prather,  83  Tex.  208;  Yeiser  v. 
Burdett,  10  Tex.  Civ.  App.  155 

Virginia.  —  Page  v.  Clopton,  30  Gratt.  (Va.) 
415;  Collins  v.  Christian,  92  Va.  731.  See 
Powell  v.  Tarry,  77  Va.  250;  Dillard  v.  Dun- 
lop,  83  Va.  755;  Porter  v.  Harris,  4  Call  (Va.) 
485. 

Washington.  —  State  v.  Allyn,  2  Wash.  470; 
Matter  of  Rosner,  5  Wash.  488. 

West  Virginia.  —  State  v.  Cunningham,  33 
W.  Va.  607;  Douglass  v.  Loomis,  5  W.  Va. 
542;  Poteet  v.  Cabell  County,  30  W.  Va.  58; 
Morgan  v.  Fleming,  24  W.  Va.  186;  Dryden  v. 
Swinburne,  20  W.  Va.  89. 

Wisconsin.  —  State  v.  Gale,  7  Wis.  693;  State 
v.  Clough,  69  Wis.  369. 

Abuse  of  Discretion  —  Tennessee.  —  In  Ten- 
nessee it  is  held  that  mandamus  to  compel  a 
judge  to  sign  a  bill  of  exceptions  will  be 
granted  only  where  there  has  been  a  clear 
abuse  of  discretion  by  the  judge.  Galloway 
v.  Fleing,  2  Tenn.  Leg.  Rep.  62,  2  Shannon 
Tenn.  Cas.  614;  Alexander  v.  State,  14  Lea 
(Tenn.)  88;  State  v.  Brockvvell,  16  Lea  (Tenn.) 
683. 

Acknowledgment  of  Seals.  —  Mandamus  lies  to 
compel  judges  to  appear  and  acknowledge 
their  seals  to  a  bill  of  exceptions.  Pomroy  v. 
Preston,  2  Cai.  (N.  Y.)  373. 

Vacation  of  Writ  of  Mandamus  Erroneously 
Granted.  —  Where  the  supreme  court  errone- 
ously and  improvidently  issues  a  writ  of  man- 


damus commanding  a  judge  to  settle  and  sign 
a  particular  bill  of  exceptions  not  deemed  by 
him  sufficient,  it  may  of  its  own  motion  vacate 
such  writ  and  direct  the  settlement  of  a  bill 
according  to  the  facts.  State  v.  Clough,  69 
Wis.  369. 

1.  Judge  Not  Compelled  to  Sign  any  Particular 
Bill.—  Ex  p.  Bradstreet,  4  Pet.  (U.  S.)  102; 
Slate  v.  Judge,  45  La.  Ann.  1218;  Vanvabry 
v.  Staton,  88  Tenn.  334;  State  v.  Clough,  69 
Wis.  369.  See  Douglass  v.  Loomis,  5  W.  Va. 
542. 

Settlement  in  Particular  Manner.  —  Mandamus 
will  not  be  issued  against  a  judge  command- 
ing him  to  settle  a  bill  of  exceptions  in  a  par- 
ticular manner.  Tweed  v.  Davis,  1  Hun(N. 
Y.)  252,  4  Thomp.  &  C.  (N.  Y.)  1,  47  How.  Pr. 
(N.  Y.)  162,  questioning  People  v.  Baker,  (Supin. 
Ct.  Spec.  T.)  14  Abb.  Pr.  (N.  Y.)  19,  35  Barb. 
(N.  Y.)  105;  People  v.  Justices,  20  Wend.  (N. 
Y.)  663;  Strickland  v.  Willis,  (Tex.  Civ.  App. 
1897)  42  S.  W.  Rep.  578. 

2.  Incorrect  Bill.  —  Vanvabry  v.  Staton,  88 
Tenn.  334. 

3.  Bill  Conceded  to  Be  Correct.  —  See  Douglass 
v.  Loomis,  5  W.  Va.  542. 

4.  Where  Judge  Fails  to  Make  Sufficient  Return. 

—  People  v.  Pearson,  3  111.  1S9,  33  Am.  Dec. 
445;  Springer  v.  Peterson,  1  Blackf.  (Ind.)  18S; 
State  v.  Hawes,  43  Ohio  St.  16. 

5.  Mandamus  to  Compel  Signing  of  Second  Bill 
Denied. —  Zox  v.  1 1  illy  er,  65  Ga.  57;  Williams 
v.  Clarke,  70  Ga.  405;  Bogue  v.  Murphy,  (Ind. 
App.  1900)  57  N.  E.  Rep.  726;  People  v.  Wayne 
Citcuit  Judge,  32  Mich.  259.  See  Harris  v. 
State,  2  Ga.  290. 

Resettlement.  —  In  In  re  Streep,  156  U.  S.  207, 
the  United  States  Supreme  Court  denied  an 
application  for  leave  to  file  a  petition  for  a 
mandamus  requiring  a  judge  to  resettle  a  bill 
of  exceptions  on  affidavits  that  the  bill  as 
settled  and  signed  by  him  was  incorrect. 

In  People  v.  Court  Sessions,  (Supm.  Ct.  Spec. 
T.)  15  How.  Pr.  (N.  Y.)  385,  mandamus  to 
compel  the  vacation  of  an  order  directing  the 
resettlement  of  a  bill  of  exceptions  was  denied 
when1  such  order  was  not  improper. 

6.  Signature  by  Ex- Judge  —  Writ  Granted. — 
Montana  Ore-Purchasing  Co.  v.  Lindsay, 
(Mont.  1901)  63  Pac.  Rep.  715;  State  v.  Barnes, 
16  Neb.  37. 
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granted  for  this  purpose.1 

Case  Tried  by  Predecessor.  —  Mandamus  to  compel  a  judge  to  settle  and  sign  a 
bill  of  exceptions  in  a  case  tried  before  his  predecessor  in  office  has  been 
refused  where  it  was  the  practice  for  the  judge  trying  a  cause  to  settle  the 
bill,  although  he  had  ceased  to  be  judge.3  But  the  writ  has  been  granted  in 
such  case  where  the  trial  judge  had  no  power  to  settle  the  bill  after  the  expira- 
tion of  his  term  of  office.3 

Bill  Must  Be  in  Proper  Form  and  Contain  True  Statement  of  Facts.  —  Mandamus  will 

not  be  issued  to  compel  a  judge  to  sign  a  bill  of  exceptions  not  in  proper  form 
for  signature,4  or  which  does  not  truly  recite  the  facts.5  And  the  decision  of 
the  trial  judge  as  to  the  correctness  of  the  bill  is  conclusive.6 

Correction  or  Amendment  of  Bill.  —  It  has  been  held  that  where  a  statement  or 
bill  of  exceptions  presented  to  the  trial  judge  is  not  in  proper  form  for  signa- 
ture, or  does  not  truly  recite  the  facts,  the  judge  may  be  compelled  by  man- 
damus to  allow  amendments,  or,  with  the  aid  of  counsel,  to  settle  a  proper 
bill  and  sign  the  same.7 


1.  Signature  by  Ex-Judge  —  Writ  Denied.  — 

Leach  v.  Pierce,  93  Cal.  624;  People  v.  Pear- 
son, 4  111.  270;  People  v.  Altgeld,  43  111.  App. 
460;  De  Haas  v.  Newaygo  Circuit  Judge,  46 
Mich.  12. 

2.  Case  Tried  by  Predecessor  —  Writ  Denied.  — 

Fellows  v.  Tait,  14  Wis.  156.    See  also  Con- 
well  v.  McWhorter,  93  Ga.  254. 

3.  Case  Tried  by  Predecessor  —  Writ  Granted. 
—  Leach  v.  Pierce,  93  Cal.  624.  See  also  State 
v.  Slick,  86  Ind.  501;  De  Haas  v.  Newaygo 
Circuit  Judge,  46  Mich.  12. 

4.  Bill  Not  in  Proper  Form.  —  People  v.  Don- 
nelly, ;;g  111.  Appt.  413;  State  v.  Noggle,  16 
Wis.  333. 

Skeleton  Bill.  —  Mandamus  will  not  be  issued 
to  compel  a  judge  to  sign  or  settle  a  mere  skel- 
eton bill  of  exceplions  not  containing  a  full 
and  fair  statement  of  the  evidence  and  proceed- 
ings on  the  trial.  Sansome  v.  Myres,  77  Cal, 
353;  Walkers.  Stoddard  Circuit  Judge,  31  Mo. 
123.  To  the  same  effect  see  Pacific  Land 
Assoc.  v.  Hunt,  105  Cal.  202;  Justices  v.  Mon- 
roe, 21  Ga.  174. 

6.  Writ  Denied  Where  Bill  Is  Not  True  —  Eng. 
land.  —  Rioters'  Case,  1  Vern.  175, 

United  States.  —  Ex p.  Bradstreet,  4  Pet.  (U. 
S.)  102. 

Illinois.  —  People  v.  Chytraus,  183  111.  190. 

Louisiana. — State  v.  Judge,  45  La.  Ann.  1218. 

Missouri. — State  v.  Wickham,  65  Mo.  634; 
State  v.  Thayer,  15  Mo.  App.  391. 

New  York.  —  People  v.  Judges,  Col.  &  C. 
Cas.  (N.  Y.)  135,  2  Johns.  Cas.  (N.  Y.)  118. 

Ohio.  — State  v.  Hawes,  43  Ohio  St  t6. 

Tennessee. — Vanvabry  v.  Staton,  88  Tenn. 
334- 

Vermont.  — State  v.  Babcock,  51  Vt.  570. 
And  see  cases  cited  in  note  immediately  fol- 
lowing. 

6.  Determination  of  Truth  of  Bill  Matter  for 
Trial  Judge  —  California.  —  See  People  v. 
Judge,  9  Cal.  19;  Thorntan  v.  Hoge,  84  Cal. 
231.  But  see  Visher  v.  Swinnerton,  (Cal.  1890) 
24  Pac.  Rep.  846. 

Georgia.  —  See  Brinson  v.  Callaway,  112  Ga. 
162. 

Illinois.  —  People  z.  Williams,  91  111.  87; 
People  v.  Jameson.  40  111.  93,  89  Am.  Dec.  337; 
People  v.  Pearson,  3  111.  189,  33  Am.  Dec.  445. 

Indiana.  — Jelley  v.  Roberts,  50  Ind.  I. 
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Indian  Territory.  —  Liverpool,  etc.,  Ins.  Co. 
v.  Kearney,  1  Indian  Ter.  328. 

Kansas.  —  Shepard  v.  Peyton.  12  Kan.  616. 

Michigan.  —  See  also  People  v.  Wayne  Cir- 
cuit Jud^e,  23  Mich.  536. 

New  Jersey.  —  See  Benedic't  v.  Howell,  39  N. 
J.  L.  221. 

Ohio.  —  Creager  v.  Meeker,  22  Ohio  St.  207; 
State  v.  Todd,  4  Ohio  351;  States.  Linn,  7 
Ohio  Dec.  (Reprint)  468;  3  Cine.  L.  Bui.  42S; 
State  v.  Bickham,  2  Ohio  Cir.  Dec.  526,  4  Ohio 
Cir.  Ct.  246. 

Pennsylvania.  —  Reichenbach  v.  Ruddach, 
121  Pa.  St.  18. 

Vermont.  —  See  Slate  v.  Babcock,  51  Vt. 
570. 

West  Virginia.  —  Poteet  v.  Cabell  County, 
30  W.  Va.  58;  Cummingsw.  Armstrong,  34  W. 
Va.  i;  Douglass  v.  Loomis,  5  W.  Va.  542; 
State  v.  Cunningham,  33  W.  Va.  607. 

Wisconsin.  — State  v.  Noggle,  13  Wis.  380. 

The  Determination  of  Wbat  a  Bill  of  Exceptions 
Shall  Contain  in  order  that  it  may  truly  and 
fairly  present  the  facts  is  a  judicial  act,  and 
the  discretion  of  the  trial  judge  in  tespect 
thereto  cannot  be  controlled  by  mandamus. 
People  v.  Anthony,  129  111.  218,  affirming  25 
111.  App.  532;  People  v.  Chytraus,  183  111.  190; 
Bogue  v.  Murphy,  (Ind.  App.  1900)  57  N.  E. 
Rep.  726;  Montana  Ore-Purchasing  Co.  v. 
Lindsay,  (Mont.  1901)  63  Pac.  Rep.  715.  See 
also  People  v.  Gibbons,  54  111.  App.  617. 

7.  Mandamus  to  Compel  Correction  or  Amend- 
ment. —  Sansome  v.  Myers,  80  Cal.  483;  Santa 
Ana  v.  Ballard,  126  Cal,  677;  Page  v.  Clopton, 
30  Gratt.  (Va.)  415;  Poteet  v.  Cabell  County, 
30  W.  Va.  58. 

That  mandamus  is  a  proper  remedy  to  com- 
pel a  judge  to  amend  or  correct  a  bill  of  excep- 
lions, see  True  v.  Plumley,  36  Me.  466;  Trinity, 
etc.,  R.  Co.  v.  Lane,  79  Tex.  643. 

The  Writ  Will  Be  Denied  where  the  relator 
has  been  guilty  of  laches.  State  v.  Ramsey, 
59  Neb.  518;  State  v.  Arthur,  7  Wash.  358.  Or 
where  the  judge  returns  that  the  bill  is  cor- 
rect as  signed  and  the  amendments  asked  for 
are  incorrect.  Jelley  v.  Roberts,  50  Ind.  1.  Or 
where  the  effect  of  the  writ  would  be  to  con- 
trol the  discretion  of  the  trial  judge.  Jamison 
v.  Reid,  2  Greene  (Iowa)  394;  Strickland  v. 
Willis,  (Tex.  Civ.  App.  1897)42  S.  W.  Rep.  578. 
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Insertion  of  Evidence.  —  Mandamus  lies  to  compel  a  judge  to  incorporate  par- 
ticular evidence  or  matter  in  a  bill  of  exceptions  in  a  proper  case,1  but  not  to 
compel  the  incorporation  of  matter  that  is  immaterial,  incompetent,  irrele- 
vant, or  not  according  to  the  facts.* 

Right  to  Mandamus  Lost  by  Laches  or  Delay.  — ■  Mandamus  to  compel  the  signing, 
etc.,  of  a  bill  of  exceptions  or  statement  of  facts,  will  be  denied  where  the 
relator  has  lost  his  right  by  delay  or  laches.3  But  where  the  time  for  pre- 
paring a  bill  of  exceptions  has  been  extended  by  the  trial  judge  he  may  be 
compelled  to  settle  or  sign  a  bill  if  presented  within  the  time  as  extended.4 
So  also,  when  the  relator  has  done  all  in  his  power  to  perfect  his  right,  it 
cannot  be  affected  by  the  delay  of  the  judge  or  adverse  party.5 

Question  of  Laches  for  Trial  Judge.  —  Whether  a  party  has  been  guilty  of  such 
laches  as  to  deprive  him  of  his  right  is  a  judicial  question  to  be  determined 
by  the  lower  court,  whose  discretion  cannot  be  controlled  by  mandamus.0 

The  Granting  of  the  Writ  Will  Be  Denied  also  where  the  relator  has  waived  his 
right,7  or  where  he  has  no  standing  in  court, H  or  where  the  bill  of  excep- 
tions would  be  useless  or  is  unnecessary,9  or  where  there  is  another  adequate 


1.  Insertion  of  Evidence,  etc.  —  People  v. 
Wayne  Circuit  Judge,  24  Mich.  513;  Miller 
v.  Koger,  9  Humph.  (Term.)  23c.  See  State  v. 
Arthur,  7  Wash.  358.  But  see  Strickland  v. 
Willis,  (Tex.  Civ.  App.  1897)  42  S.  W.  Rep.  578. 

2.  Incompetent  Evidence  or  Matter.  —  Ex  p. 
Huckabee,  71  Ala.  427;  Benedicts.  Howell,  39 
N.  J.  L.  221;  State  v.  Nogo-le,  13  Wis.  380. 
See  also  Jelley  v.  Roberts,  50  Ind.  1. 

3.  Right  Lost  by  Laches  —  California. — Coffey 
v.  Grand  Council,  87  Cal.  367;  Brown  v. 
Prewett,  94  Cal.  502;  McConoughey  v.  Tor- 
rence,  124  Cal.  330;  Stonesifer  v.  Armstrong, 
86  Cal.  594;  Visher  v.  Smiih,  92  Cal.  60.' 

Connecticut.  —  Ansonia  v.  Studley,  67  Conn. 
170.  ... 

Georgia.  —  Engel  v.  Speer,  36  Ga.  258;  Phil- 
lips v.  McNeice,  50  Ga.  358;  McDonough  v. 
Sweat,  92  Ga.  577;  Williams  v.  Clarke,  70  Ga. 
407.    See  Platen  v.  Johnson,  54  Ga.  455. 

Illinois.  —  People  v.  Blades,  10  111.  App.  17. 

Indiana.  —  State  v.  Dyer,  99  Ind.  426;  State 
v.  Cox,  (Ind.  1900)  58  N.  E.  Rep.  849. 

Michigan.  —  People  v.  Manistee  Circuit 
Judge,  31  Mich.  72.  See  Eggleston  v.  Kent 
Circuit  Judge,  50  Mich.  147. 

Mississippi.  —  Board  of  Police  v.  Ray,  12 
Smed.  &  M.  (Miss.)  342. 

Missouri.  —  State  v.  Judge,  41  Mo.  598. 

Nebraska.  —  See  Stale  v.  Ramsey,  59  Neb. 
518. 

New  York.  —  Sikes  v.  Ransom,  6  Johns.  (N. 
Y.)  279. 

North  Carolina.  —  Cross  v.  Cross,  90  N. 
Car.  15. 

Oregon.  —  McElvain  v.  Bradshaw,  30  Ore- 
gon 569. 

Pennsylvania.  —  Haines  v.  Com.,  99  Pa.  St. 
410. 

Tennessee.  —  Alexander  v.  State,  14  Lea 
(Tenn.)  88;  State  v.  Brockwell,  16  Lea  (Tenn.) 
683;  Galloway  v.  Fleing,  2  Shannon  Tenn. 
Cas.  614. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Lockhart,  4 
.  Tex.  App.  Civ.  Cas.,  §  297. 

Washington.  —  State  v.  Arthur,  7  Wash.  358. 
West  Virginia.  —  Welty  v.  Campbell,  37  W. 
Va.  797- 

Waiver  of  Laches.  —  Where  the  delay  in  pre- 
senting the  bill  for  signature  is  waived  by  the 


ad  verse  party,  mandam  us  lies.  People  v.  Wil- 
liamson, 22  111.  App.  363.  But  see  Engel  v. 
Speer,  36  Ga.  258. 

4.  Time  for  Presenting  Bill  Extended.  —  Leach 
v.  Pierce,  93  Cal.  627;  Flagg  v.  Puterbaugh, 
98  Cal.  134. 

But  the  writ  will  not  be  granted  where  the 
party  obtaining  an  extension  of  time  for  pre- 
paring his  bill  fails  to  comply  with  a  condition 
imposed.    People  v.  Blades,  104  111.  591. 

Extension  of  Time  Not  Compelled.  —  A  judge 
cannot  be  compelled  by  mandamus  to  expend 
the  lime  within  which  10  prepare  a  bill  of  ex- 
ceptions where  this  is  a  matter  of  discretion. 
State  v.  Second  Judicial  Dist.  Ct.,  24  Mont. 
566. 

5.  Right  Not  Lost  by  Delay  of  Other  Persons.  — 

Leach  v.  Pierce,  Q3  Cal.  614;  People  v.  Wil- 
liams, 91  111.  87;  Havves  v.  People,  129  111.  123, 
affirming  30  111.  App.  94;  De  Moss  v.  Van 
Buren  Circuit  Judge,  41  Mich.  725.  See  also 
Lane  v.  Robinson,  40  Ga.  467;  State  v.  Redd, 
68  Mo  106;  Greene  County  v.  Wilhite,  35  Mo. 
App.  39.    But  see  Frost  v.  Frost,  45  Tex.  324. 

6.  Question  of  Laches  for  Trial  Judge.— Sprague 
v.  Fawcett,  53  Cal.  408;  Brown  v.  Prewett,  94 
Cal.  502;  Ansonia  v.  Studley,  67  Conn.  170; 
Stale  v.  Cox,  (Ind.  1900)  58  N.  E.  Rep.  849. 
See  also  Coffey  v.  Grand  Council,  87  Cal.  367. 

7.  Right  Waived.  —  Rogers  v.  Roberts,  88 
Ga.  150;  People  v.  Browne,  8  111.  87;  Borchus 
v.  Sayler,  90  Ind.  439. 

8.  Relator  Not  in  Court.  —  Thus  the  writ  will 
be  denied  where  the  relator  has  voluntarily 
gone  out  of  court  bv  taking  a  nonsuit.  People 
v.  Browne,  8  111.  87. 

So  also  an  escaped  prisoner  can  take  no  action 
before  the  court,  and  hence  a  mandamus  to 
compel  a  judge  to  settle  and  seal  a  bill  of  ex- 
ceptions in  his  behalf  is  properly  denied. 
People  v.  Genet,  59  N.  Y.  80,  17  Am.  Rep.  315. 

9.  Bill  of  Exceptions  Useless. —  Borchus  v. 
Sayler,  90  Ind.  439;  State  v,  Bickham,  2  Ohio 
Cir.  Dec.  526,  4  Ohio  Cir.  Ct.  246;  State  v.  Bab 
cock,  51  Vt.  570. 

Where  the  Decision  of  the  Lower  Court  Is  Not 
Reviewable,  and  so  there  can  be  no  occasion  for 
a  bill  of  exceptions,  mandamus  will  not  lie. 
Carter  v.  Janes,  96  Ga.  280;  People  v.  Smith, 
51  III.  177.  See  also  People  v.  Goggin,  67  111. 
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remedy,1  or  where  the  judge  has  not  refused  to  act,3  or  where  a  refusal  was 
proper.3 

Inquiry  into  Merits.  —  It  has  been  held  in  Georgia  that  in  mandamus  proceed- 
ings to  compel  a  judge  to  sign  or  certify  a  bill  of  exceptions,  the  superior 
court  will  not  inquire  into  or  pass  upon  the  merits  of  the  questionr,  presented 
by  the  bill,  where  the  law  makes  it  the  imperative  duty  of  the  judge  to  sign 
it  if  true.4  In  a  number  of  cases,  however  the  courts  have  examined  the 
record  and  the  bill  of  exceptions  presented,  and  denied  the  writ  where  it 
clearly  appeared  that  the  bill  of  exceptions  was  without  merit  and  the  errors 
assigned  would  not  entitle  the  relator  to  a  reversal.5  Upon  this  principle  it 
has  been  held  that  mandamus  will  be  denied  where  the  papers  or  record 
on  the  application  for  the  writ  do  not  contain  a  statement  of  the  evidence 
excepted  to  or  a  copy  of  the  bill  of  exceptions  presented,  so  as  to  enable  the 
superior  court  to  determine  whether  the  bill,  if  settled  and  signed,  would  tend 
to  show  any  error  committed  on  the  trial.6 

Filing  Bill.  —  Mandamus  lies  to  compel  the  filing  of  a  bill  of  exceptions 
which  has  been  signed  and  sealed.' 

c  Enforcement  of  Mandates  and  Orders  of  Superior  Court. 
—  Mandamus  lies  to  compel  an  inferior  court  to  execute  the  mandates  and 
orders  of  the  superior  court  according  to  their  terms.8 


App.  306;  Burnett  v.  Powell,  86  Tex.  382; 
White  v.  Meyers,  (Tex.  Civ.  App.  1898)  47  S. 
W.  Rep.  476. 

1.  Another  Adequate  Remedy.  —  People  v.  Cal- 
houn Circuit  Judge,  30  Mich.  266;  Interna- 
tional, etc.,  R.  Co.  v.  Douglass,  87  Tex.  297. 

2.  Where  Judge  Has  Not  Refused  to  Act .  — 
People  v.  Sullivan,  61  Cal.  233;  State  v.  Slick, 
86  Ind.  501.  See  also  Stale  v.  Roger,  7  La. 
Ann.  382;  McDaniel  v.  King,  89  N.  Car.  29. 

Where  a  Judge  Has  Merely  Postponed  the  Settle- 
ment of  a  statement  of  facts  until  he  can  exam- 
ine it  and  the  objections  thereto,  mandamus 
will  not  lie  to  compel  a  settlement.  State  v. 
Superior  Ct.,  13  Wash.  514. 

3.  Refusal  Proper.  —  Han  ye  v.  Candler,  99  Ga. 
214;  Little  v.  Sparks,  112  Ga.  220.  See  Kelly 
v.  Hall,  50  Ga.  636;  State  v.  Judge,  13  La. 
Ann.  485;  State  v.  Wood,  22  Ohio  St.  537. 

Mandamus  to  compel  a  judge  to  settle  a  bill 
of  exceptions  in  a  criminal  case  will  be  re- 
fused where  it  does  not  affirmatively  appear 
from  the  petition  that  the  bill  of  exceptions 
was  presented  to  the  judge  for  settlement  upon 
notice  to  the  district  attorney  Anschlag  v. 
Superior  Ct.,  76  Cal.  513;  People  v.  Hill,  78 
Cal.  405.  • 

In  Chancery  Case.  —  Mandamus  will  not  lie  to 
compel  a  judge  in  a  chancery  case  to  sign  a 
bill  of  exceptions,  such  bill  being  unknown  in 
chancery  practice.    Ex  p.  Story,  12  Pet.  (U.  S.) 

339- 

4.  No  Inquiry  into  Merits  —  Georgia  Rule.  — 

Taylor  v.  Reese,  108  Ga.  379,  overruling  Pitts 
v.  Hall,  to  Ga.  389,  and  Dotterer  v.  Harden, 
88  Ga.  145;  Sears  v.  Candler,  112  Ga.  381. 

6.  Contrary  Rule  —  Relator  Must  Show  Error. — 
Georgia.  —  Malone  v.  Hopkins,  49  Ga.  221; 
Pitts  v.  Hall,  fio  Ga.  389;  Dotterer  v.  Harden, 
88  Ga.  145;  Hanye  v.  Candler,  99  Ga.  214; 
Perry  v.  State,  102  Ga.  365;  Little  v.  Sparks, 
112  Ga.  220.  But  see  Georgia  cases  cited  in 
note  immediately  preceding. 

Indiana.  —  State  v.  Cox,  (Ind.  1900)  58  N.  E. 
Rep.  849. 

Ohio.  —  State  v.  Paul,  9  Ohio  Dec.  (Reprint) 
326,  11  Cine.  L.  Bui.  234. 


Vermont.  — State  v.  Babcock,  51  Vt.  570. 

6.  Copy  of  Bill  Must  Be  Set  Out  in  Application 
for  Mandamus. —  People  v.  Kahl,  18  Cal.  432; 
People  v.  Dickson,  46  Cal.  54;  Ldtiders  v. 
Landers,  82  Cal.  480;  Morgan  v.  Fleming,  24 
W.  Va.  186. 

7.  Filing  Bill. —  State  v.  Fl'nn,  1  Ohio  Dec. 
(Reprint)  55  1,  10  West.  L.  J.  363.  See  State  v. 
Redd,  68  Mo.  106,  where  the  writ  was  refused 
on  the  facts  of  the  case. 

Filing  Exceptions. —  Mandamus  to  compel  a 
judge  to  permit  a  party  to  file  exceptions  has 
been  denied.  State  v.  Judge,  10  La.  Ann.  204; 
Eggleston  v.  Kent  Circuit  Judge,  50  Mich. 
147. 

8.  Mandamus  Lies  to  Compel  Obedience  to  Man- 
date of  Superior  Court  —  United  States.  —  Sibbald 
v.  U.  S.,  12  Pet.  (U.  S.)  488;  Ex  p.  Dubuque, 
etc.,  R.  Co..  1  Wall.  (U.  S.)  69;  Ex  p.  Mil- 
waukee R.  Co.,  5  Wall.  (U.  S.)  825;  In  re 
Washington,  etc.,  R.  Co.,  140  U.  S.  91; 
Gaines  v.  Rugg,  148  U.  S.  228;  City  Bank  v. 
Hunter,  152  U.  S.  512;  In  re  City  Nat.  Bank, 
153  U.  S.  246;  In  re  Potls,  166  U.  S.  263;  In  re 
Blake,  175  U.  S.  114;  In  re  Pike,  33  U.  S. 
App.  673;  North  Alabama  Development  Co. 
r.  Orman,  (C.  C.  A  )  71  Fed.  Rep.  764.  See 
also  Perkins  v.  Fourniquet,  14  How.  (U.  S.) 
328;  In  re  Postal  Tel.  Cable  Co.,  (C.  C.  A.)  85 
Fed.  Rep.  853;  Mason  v.  Pewabic  Min.  Co., 
153  U.  S.  361. 

Alabama.  —  Johnson  v.  Glascock,  2  Ala.  519. 

District  of  Columbia. — Ex  p.  Mansfield,  II 
App.  Cas.  (D.  C.)  558. 

Florida.  —  State  z.  Call,  36  Fla.  305. 

Illinois.  —  See  People  v.  Gilmer,  10  111.  242. 

Indiana.  —  Jared  v.  Hill,  I  Blackf.  (Ind.)  155. 

Kansas.  —  Duffitt  v.  Crozier,  30  Kan.  150. 

Kentucky.  —  See  McLean  v.  Nixon,  18  B. 
Mon.  (Ky.)  769. 

Louisiana.  —  Lovelace  v.  Taylor,  6  Rob.  (La.) 
92;  Cox  v.  Thomas,  11  La.  366;  State  v.  Judge, 
20  La.  Ann.  521;  State  v.  Judge,  48  La.  Ann. 
667. 

Nebraska.  —  State    v.   Omaha    Nat.  Bank, 
(Neb.  1900)  82  N.  W.  Rep.  850;  State  v.  Norris, 
(Neb.  1901)  85  N.  W.  Rep.  435. 
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The  Construction  of  the  Mandate  is  a  function  of  the  higher  and  not  of  the  lower 
court,1  and  the  opinion  of  the  court  accompanying  the  mandate  as  well  as 
the  mandate  itself  may  be  consulted  to  ascertain  the  meaning  of  the  mandate.2 

Matters  left  to  the  Discretion  of  the  Lower  Court.  —  Where  the  mandate  does  not 
direct  the  specific  relief  to  be  granted,  but  leaves  this  to  the  discretion  of  the 
lower  court,  mandamus  will  not  lie  to  review  the  exercise  of  such  discretion.3 

8.  Executions  —  a.  Issuance  OF  Execution.  —  Mandamus  lies  to  compel  a 
court  to  award  or  issue  execution  upon  a  judgment  in  a  proper  case.4  The  writ 
will  be  denied  where  the  relator  is  not  entitled  to  an  execution,5  or  where  pro- 
ceedings on  the  judgment  are  suspended  by  appeal,  supersedeas,  or  otherwise,6 


North  Carolina.  —  Ray  v.  Ray,  12  lred.  L. 
(31  N.  Car.)  24. 

Pennsylvania.  —  Bowman  v.  Burke,  6  Kulp 
(Pa.)  228. 

Texas,  —  Wells  v.  Littlefield,  62  Tex.  28. 

Utah.  —  State  v.  Norre'.l,  17  Utah  8. 

Virginia.  —  Wilder  v.  Kelley,  88  Va.  274. 

West  Virginia.  —  Koonce  v.  Doolittle,  (W. 
Va.  1900)  37  S.  E.  Rep.  644,  citing  13  Encyc.  of 
Pl.  &  E'R.  592. 

Wisconsin. — Slate  v.  Collins,  5  Wis.  339. 
Where  the  Lower  Court  Has  Fully  Obeyed  the 
Mandate  of  the  higher  court,  mandamus  will 
not  lie  to  compel  the  granting  of  further  relief 
within  the  discretion  of  the  lower  court. 
Whiteman's  Peiition,  141  Pa.  St.  597. 

1 .  Construction  of  Mandate  Function  of  Superior 
Court.  —  Wells  v.  Littlefield,  62  Tex.  28 ;  Gaines 
v.  Rugg,  148  U.  S.  228;  In  re  Sanford  Fork, 
etc.,  Co.,  160  U.  S.  247.  See  State  v.  Theard, 
48  La.  Ann.  926. 

2.  Opinion  of  Court  May  Be  Considered  to  Deter- 
mine Intent  of  Mandate.  —  Sibbald  v.  U.  S.,  12 
Pet.  (U.  SO488;  West  v.  Brashear,  14  Pet.  (U. 
S.)  51;  In  re  Sanford  Fork,  etc.,  Co.,  160  U.  S. 
247;  Exp.  Union  Steamboat  Co.,  178  U.  S.  317; 
People  v.  District  Ci.,  26  Colo.  399;  Wells  v. 
Littlefield,  62  Tex.  28. 

3.  Discretion  of  Lower  Court  in  Obeying  Man- 
date Not  Controlled  —  United  States.  —  Ex  p. 
Sawyer,  21  Wall.  (U.  S.)  235 ;  Ex  p.  Denver,  etc., 
R.  Co.,  101  U.  S.  711;  In  re  City  Nat.  Bank, 
153  U.  S.  246;  Mason  v.  Pewabric  Min.  Co., 
153  U.  S.  361;  In  re  Sanford  Fork,  etc.,  Co., 
160  U.  S.  247;  Ex  p.  Union  Steamboat  Co.,  178 
U.  S.  317.  See  also  Nashua,  etc.,  R.  Corp.  v. 
Boston,  eic,  R.  Corp  ,  5  U.  S.  App.  97;  In  re 
Blake,  175  U.  S.  114;  White  v.  U.  S.,  1  Black 
(U.  S.)  501. 

Colorado.  —  People  v.  Dislrict  Ct.,  26  Colo. 

399- 

Illinois.  —  People  v.  Gary,  166  111.  143; 
Blacchford  v.  Newberry,  100  111.  484. 

Nebraska.  —  Slate  v.  Norris,  (Neb.  1901)  85 
N.  W.  Rep.  435. 

Texas. — Taylor  v.  Jones,  (Tex.  Civ.  App. 
T900)  58  S.  W.  Rep.  47. 

Judgment  of  Lower  Court  Affirmed  by  Superior 
Court.  —  A  superior  court  will  nolgrantaman- 
daiiius  to  control  the  manner  in  which  1  judg- 
ment of  an  inferior  court  affirmed  by  the 
superior  court  shall  be  enforced,  the  remedy 
in  case  of  error  being  by  appeal.  Rohmeiser 
v.  Bannon,  (Ky.  1893)  22  S.  W.  Rep.  27. 

Suspension  of  Enforcement  of  Judgment.  — 
Where  a  court,  in  good  faith,  suspended  the 
enforcement  of  a  judgment  rendered  by  il  and 
affirmed  by  the  appcllat!  court,  rntil  the  de- 
10  C.  of  L.  — 54 


termination  of  a  second  suit  affecting  the 
necessity  for  enforcing  the  former  judgment, 
mandamus  to  compel  the  immediate  enforce- 
ment of  such  judgment  was  denied.  Romiser 
v.  Toney,  (Ky.  1894)  26  S.  W.  Rep.  721. 

4.  Issuance  of  Execution  —  United  States.  — 
Life,  etc.,  Ins.  Co.  v.  Wilson,  8  Pet.  (U.  S.) 
291;  Life,  etc  ,  Ins.  Co.  v.  Adams,  8  Pet.  (U. 
S.)  306;  Stafford  v.  Union  Bank,  17  How.  (U. 
S.)  275;  Stafford  v.  New  Orleans  Canal,  etc., 
Co.,  17  How.  (U.  S.)  283.  See  also  Saltmarsh 
v.  Tuthill,  12  How.  (U.  S.)  387;  Ex  p.  Sawyer, 
21  Wall.  (U.  S.)  235. 

California.  —  Hogue  v.  Fanning,  73  Cal.  54; 
Hayward  v.  Pimental,  107  Cal.  386. 

District  of  Columbia.  —  Kirk  v.  Cole,  3  Mac- 
Arthur  (D.  C.)  71. 

Michigan.  —  People  v.  Foote,  I  Dougl. 
(Mich.)  102. 

Missouri.  — State  v.  Withrow,  (Mo.  1891)  24 
S.  W.  Rep.  638;  State  v.  Young,  12  Mo.  App. 
594- 

New  Hampshire.  —  Dorr  v.  Hill,  62  N.  H. 
506. 

New  Jersey.  —  Bauman  v.  District  Ct.,  49  N. 
J.  L.  537;  Terhune  v.  Barcalow,  n  N.  J.  L. 
38;  Laird  v.  Abrahams,  15  N.  J.  L.  22. 

Neiv  York.  —  Cook  v.  Kirtland,  (Supm.  Ct. 
Spec.  T.)  2  How.  Pr.  (N.  Y.)  109. 

Tennessee.  —  Pace  v.  Strouse,  2  Coldw. 
(Tenn.)  1. 

A  Circuit  Court  Commissioner  may  be  com- 
pelled by  mandamus  to  issue  execution  for 
costs  taxed  by  him.  Watson  v.  Randall,  44 
Mich.  514. 

Warrant  for  Possession  of  Land.  —  Mandamus 
lies  to  compel  a  judge  to  issue  a  warrant  for 
the  possession  of  lands  in  pursuance  of  a  judg- 
ment in  summary  proceedings.  People  v. 
Willis,  (Supm.  Ct.  Spec.  T.)  5  Abb.  Pr.  (N.  Y.) 
205;  People  v.  Murray,  (N.  Y.  Super.  Ct.  Spec. 
T.)  23  Civ.  Pro.  (N.  Y.)  71,  2  Misc.  (N.  Y.)  -52, 
affirmed  138  N.  Y.  635. 

Warrant  of  Distress.  —  Mandamus  will  be 
granted  to  compel  justices  to  make  out  a  war- 
rant of  distress  for  the  poor's  rate.  S'.  Luke  v. 
Justices,  1  Wils.  C.  PI.  133. 

5.  Relator  Not  Entitled  to  Execution.  —  Chase 
■l.  De  Wolf,  69  111.  47;  Mansfield  v.  Fasseit,  63 
N.  H.  573.  See  also  Reg.  v.  McConnell,  6  U. 
C.  Q.  B.  O.  S.  629. 

6.  Proceedings  on  Judgment  Suspended.  —  U.  S. 
v.  Addison,  22  How.  (U.  S.)  174;  Exp.  French, 
100  U.  S.  1;  People  v.  Adams,  13  Colo.  550; 
People  v.  Huntoon.  71  III.  536;  Barons  v.  An- 
derson, 37  Kan.  399;  State  v.  Judge,  8  La. 
Ann.  288.  See  also  Ex  p.  Goolsby,  2  Gratt. 
(Va.)  575. 
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or  where  the  judgment  has  been  reversed  1  or  vacated,2  or  where  there 
is  some  other  adequate  remedy.3  Nor  will  the  writ  be  issued  where  its  effect 
would  be  to  review  a  decision  of  the  lower  court.4 

b.  Quashing  Execution.  —  Mandamus  has  been  issued  to  quash  an 
execution  improperly  issued,5  but  the  writ  will  not  be  granted  for  this  pur- 
pose where  its  effect  would  be  to  review  the  judgment  or  control  the  discre- 
tion of  the  lower  court.6 

c.  Execution  Sales.  —  The  courts  have  in  several  cases  declined  to  inter- 
fere by  mandamus  with  the  action  of  a  lower  court  in  respect  to  execution 
sales.  Thus,  the  writ  to  compel  a  justice  to  issue  a  venditioni  exponas  in  pro- 
ceedings by  attachment  to  enforce  a  landlord's  lien  has  been  denied  where 
execution  was  stayed.7  So  also  mandamus  to  compel  a  court  to  confirm  a 
sale  on  execution  has  been  tefused  where  there  was  a  remedy  by  appeal.** 
Again,  an  inferior  court  will  not  be  compelled  to  vacate  an  order  denying  a 
motion  for  a  resale,  where  it  does  not  appear  that  upon  the  case  made  below 
the  relator  had  a  clear  legal  right  to  a  resale.9  So  also  mandamus  to  compel 
the  vacation  of  an  order  setting  aside  an  execution  sale,  after  the  period  for 
redemption  had  expired,  has  been  denied  in  the  discretion  of  the  superior 
court.10 

Foreclosure  Sale  —  Postponement.  —  Mandamus  lies  to  compel  a  court  to  postpone 
a  sale  under  foreclosure  in  a  proper  case.11 

Execution  of  Deed.  —  Where  property  is  sold  by  a  master  in  chancery  under  a 
decree  of  foreclosure,  mandamus  will  not  be  issued  to  compel  him  to  execute 
a  deed  in  accordance  with  the  certificate  of  purchase,  where  he  may  be  com- 
pelled to  do  so  in  a  summary  proceeding  before  the  chancellor. 12 

9.  Costs  —  Taxation  of  Costs.  —  Mandamus  will  not  lie  to  compel  a  court  to 
tax,  allow  or  enter  a  judgment  for  costs,13  or  to  vacate  a  judgment  for 


Vacation  of  Injunction  Restraining  Execution. 

—  Where  in  the  proper  exercise  of  his  discre- 
lion  ajudgeenjoinstheexecution  upon  a  j  udg- 
raenl,  mandamus  will  not  lie  to  vacate  such  in- 
junction.   State  v.  Monroe,  39  La.  Ann.  99. 

1.  Judgment  Reversed.  —  Wilson  v.  Moore,  26 
N.  J.  L.  458.  See  Clary  v.  Hoagland,  5  Cal. 
476. 

But  the  writ  will  lie  notwithstanding  a  re- 
versal of  the  judgment,  where  the  reversal  is 
a  nullity  because  the  judgment  was  not  ap- 
pealable.   Laird  v.  Abrahams,  15  N.  J.  L.  22. 

2.  Judgment  Vacated. — -Barons  v.  Anderson, 
37  Kan.  399;  State  v.  Holmes,  38  Neb.  355 

3.  Another  Adequate  Remedy. —  Wilson  v. 
Moore,  26  N.  J.  L.  458;  Ex p.  Goolsby,  2  Gratt. 
(Va.)  575.  See  also  State  v.  Pike,  9  Ohio  Cir. 
Dec,  299. 

4.  Judicial  Discretion  Not  Reviewed.  —  Post- 
master Gen.  v.  Trigg,  n  Pet.  (U.  S.)  173;  State 
v.  Judge,  19  La.  Ann.  4.  See  also  Life,  etc., 
Ins.  Co.  7>.  Adams,  9  Pet.  (U.  S.)  573. 

Execution  Against  the  Body.  —  Mandamus  to 
compel  a  judge  to  issue  execution  against  the 
body  has  been  denied  when  the  writ  would 
operate  to  review  the  decision  of  the  lower 
court.  Jackson  v.  Justices,  r  Va.  Cas.  314; 
Delaney  v.  Macnabb,  21  U.  C.  C.  P.  563. 

5.  Mandamus  to  Quash  Execution.  —  Gilder- 
sleeve  v.  Adsil,  97  Mich.  606.  See  also  Moore 
v.  Bell,  13  Ala.  469;  Stale  v.  Judge,  48  La. 
Ann.  667. 

Vacation  of  Rule  Setting  Aside  Execution.  —  In 
Blunt  v.  Greenwood,  I  Cow.  (N.  Y.)  15,  a 
mandamus  was  granted  to  compel  the  vacation 
of  a  rule  improperly  setting  aside  an  execu- 
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tion.  Compare  Vanderveer  -v.  Conover,  16  N. 
J.  L.  271. 

6.  Ex  p.  Flippin,  94  U.  S,  348,  disapproving 
McCargo  v.  Chapman,  20  How.  (U.  S.)  555,  so 
far  as  in  conflict.  See  also  Gutierrez  San 
Francisco,  106  Cal.  171;  People  v.  Judges,  I 
Wend.  (N.  Y.)  73. 

7.  Ordering  Sale.  —  Spradlin  v.  Eratton,  6  Lea 
(Tenn.)  685. 

8.  Confirmation  of  Execution  Sale.  —  State  v. 
Superior  Ct.,  21  Wash.  631. 

9.  Resale  on  Execution. —  People  v.  Monroe 
Circuit  Judge,  36  Mich.  274. 

10.  Setting  Aside  Execution  Sale.  —  Stinton  v. 
Kent  Circuit  Judge,  37  Mich.  286;  Wilkie  v. 
Ingham  Circuit  Judge,  52  Mich.  641. 

11.  Postponement  of  Foreclosure  Sale. — Roberts 
v.  Kalamizoo  Circuit  Judge,  122  Mich.  560. 

12.  Execution  of  Deed. —  People  v.  Bowiran, 
181  111.  421,  72  Am.  St.  Rep.  265. 

13;  Mandamus  to  Compel  Allowance  of  Costs  Re- 
fused. —  Ex  p.  Many,  14  How.  (U.  S.)  24; 
Peralta  v.  Adams,  2  Cal.  594;  Morse,  Peti- 
tioner, 18  Pick.  (Mass.)  443;  Chase  v.  Black- 
stone  Canal  Co.,  10  Pick  (Mass.)  244;  Exp. 
Nelson,  1  Cow.  (N.  YO417;  Jansen^.  Davison 
2  Johns.  Cas.  (N.  Y.)  72;  State  v.  Kenosha 
Circuit  Judge,  3  Wis.  809.  See  also  Woodman 
v.  Somerset,  25  Me.  301;  Ex  p.  Griffith,  7  N. 
Bruns.  93. 

In  Criminal  Cases— Witness  Fees. — Mandamus 
will  not  be  issued  to  compel  the  allowance  by 
a  judge  of  a  bill  for  witness  fees  in  a  criminal 
case,  where  the  dutv  of  the  judge  is  judicial 
and  not  sim  plv  ministerial.  State  v.  Oliver, 
116  Mo.  188,  affirming  50  Mo.  App.  217;  State 
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costs  1  where  this  is  a  matter  of  judicial  discretion.  But  the  writ  will  be  issued 
to  compel  a  judge  to  enter  judgment  for  costs  where  this  is  a  ministerial  duty.3 

Requiring  Security  for  Costs.  —  Mandamus  will  not  be  issued  to  compel  a  judge 
to  require  security  for  costs,  where  costs  are  not  required  or  requiring  costs  is 
discretionary  with  the  lower  court.3 

10.  In  Particular  Proceedings  —  a.  Criminal  Proceedings  —  in  GeneraL  — 
Mandamus  is  available  as  a  remedy  in  criminal  as  well  as  in  civil  cases,  and 
the  principles  upon  which  the  writ  will  be  granted  or  denied  are  the  same  in 
both  classes  of  cases.4 

Hearing  and  Trial.  —  Thus  the  writ  lies  to  compel  an  inferior  court  to  proceed 
with  the  trial  of  a  criminal  case  where  it  improperly  refuses  to  do  so.6 

Quashing  Indictment.  —  Mandamus  will  not  lie  to  review  the  action  cf  a  trial 
judge  in  refusing  to  quash  an  indictment.0  But  the  writ  will  be  granted  to 
compel  the  vacation  of  an  order  improperly  quashing  an  indictment.7 

Issuance  of  Warrant  of  Arrest.  —  Mandamus  lies  to  compel  a  judge  to  issue  a 
warrant  of  arrest  in  a  criminal  case  where  it  is  his  duty  to  do  so,8  but  not 
where  this  would  be  to  control  his  judicial  discretion.0 

Admission  to  Bail.  —  Mandamus  lies  to  compel  a  judge  to  admit  a  prisoner  to 
bail  when  the  respondent  has  no  discretion  to  refuse  to  do  so.10    But  the 


v.  Graves,  13  Wash.  485.  Or  where  the  allow- 
ance of  the  fees  in  question  is  prohibited  by 
statute.    State  v.  Hill,  72  Mo.  512. 

Retaxing  Costs.  —  Mandamus  will  not  lie  to 
compel  a  court  to  retax  costs  alleged  to  be  ex- 
cessive, where  the  laxaiion  is  a  matter  of  dis- 
cretion. People  v.  New  York  C.  PI.  19  Wend. 
(N.  Y.)  113. 

1.  Vacation  of  Allowance  of  Costs.  —  Miller  v. 
Wayne  Circuit  Judge,  39  Mich.  375;  Haney  v. 
Russell,  101  Mich.  392. 

2.  Entry  of  Judgment  for  Costs  Compelled  Where 
Duty  Is  Ministerial.  —  J ared  v.  Hill,  1  Blackf. 
(Ind.)  155;  Slate  v.  Engle,  127  Ind.  457,  22 
Am.  St.  Rep.  655.  See  Morse,  Petitioner,  18 
Pick.  (Mass.)  443. 

3.  Security  for  Costs. —  McDowd  v.  Wayne 
Circuit  Judge.  41  Mich.  551.  See  also  Whit- 
field v.  Greer,  3  Baxt.  (Tenn.)  78. 

4.  Benners  v.  State,  124  Ala.  97.  And  see 
cases  cited  in  notes  immediately  following. 

5.  Mandamus  Lies  to  Compel  Hearing  and  Trial 
of  Criminal  Case  —  England.  —  Rex  v.  Justices, 
4  Ad,  &  El.  695,  31  E.  C.  L.  169;  Reg.  v. 
Brown,  7  El.  &  Bl.  757,  90  E.  C.  L.  757;  Rex 
v.  Drake,  6  M.  &  S.  116;  Rex  v.  Rawlinson,  6 

B.  &  C.  23,  13  E.  C.  L  99;  Rex  v.  Drake,  6  M. 
&  S.  116;  Reg.  v.  Percy.  L.  R.  9  Q.  B.  64; 
Reg.  v.  Adamson,  1  Q.  B.  D.  201;  Reg.  v. 
Fawcett,  11  Cox  C.  C.  305.  See  also  Reg.  v. 
Paget,  8  Q.  B.  D.  151 ;  Reg.  v.  London,  16  Cox 

C.  C.  77,  54  L  T.  N.  S.  646,  50  J.  P.  yrt. 
Michigan.  —  People  ^.  Swift,  $9  Mich.  529; 

Crosby  v.  Police  Justice,  40  Mich.  631;  Luton 
v.  Newaygo  Circuit  Judge,  69  Mich.  610. 

Missouri.  —  State  v„  Laughlin,  75  Mo.  358. 

Ohio.  —  Matter  of  Turner,  5  Ohio  542. 

And  see  supra,  this  section.  Hearing  and  De- 
termination of  Cause —  /;/  General. 

Preliminary  Examination.  —  Mandamus  lies  to 
compel  a  judge  to  proceed  with  the  preliminary 
examination  of  a  person  charged  with  a  crim~ 
inal  offense.  People  v.  Barnes,  66  Cal.  594; 
State  v.  Brunot,  104  La.  237. 

Private  Trespass.  —  Mandamus  will  not  lie  to 
compel  a  circuit  judge  to  assume  jurisdiction 
over  and  try  an  information  for  a  breach  of 


the  peace  in  a  case  of  private  trespass  for  which 
a  civil  action  would  lie.  Ware  v.  Loveridge, 
75  Mich.  488. 

Summary  Trial.  —  Mandamus  will  not  issue 
to  compel  a  judge  to  try  a  criminal  charge  in 
a  summary  way  where  this  is  a  mailer  of  dis- 
cretion. Ex  p.  Cook,  3  Can.  Crim.  Cas. 
(British  Columbia)  72. 

Where  the  Judge  Has  Already  Acted  and  by  a 
judgment  adjudicated  or  dismissed  the  case, 
mandamus  will  not  be  issued  to  compel  him 
to  proceed  further.  Reg.  v.  Dayman,  7  El.  & 
Bl.  672,  qo  E.  C.  L.  672;  Reg.  v.  Justices,  28 
Eng.  L.  &  Eq.  160;  Ex  p.  Lewis.  21  Q.  B.  D. 
191;  Board  of  Health  7'.  Nunez,  45  La.  Ann. 
205;  State  v.  Secrest,  33  Minn.  381.  See  also 
Reg.  v.  Fawcett,  11  Cox  C.  C.  305;  State  v. 
Miller,  1  Lea  (Tenn.)  596. 

6.  Mandamus  to  Compel  Quashing  Indictment 
Refused.  —  Maynard  v.  Ingham  Circuit  Judge, 
(Mich.  1900)  83  N.  W.  Rep.  102.  See  People 
v.  Thompson,  108  Mich.  583. 

7.  Vacation  of  Order  Quashing  Indictment.  — 
People  v.  Swift,  59  Mich.  529. 

8.  Mandamus  Lies  to  Compel  Issuance  of  War- 
rant of  Arrest.  —  Rex  v.  Maityr,  13  East  55; 
Reg.  v.  Hicks,  19  Nova  Scotia  89;  Benners  v. 
Stale,  124  Ala.  97;  State  v.  McCutcheon,  20 
Neb.  304. 

9.  Discretion  Not  Controlled.  —  U.  S.  v.  Law- 
rence, 3  Dall.  (U.  S)  42;  Thompson  v.  Des- 
noyers,  16  Quebec  Super.  Ct.  253,  3  Can.  Crim. 
Cas.  (Montreal)  68.  See  Ex  p.  Reid,  49  J.  P. 
600;  Kerr  v.  Superior  Ct.,  130  Cal.  183. 

Mandamus  to  compel  the  issuing  of  process 
against  a  defendant  in  a  criminal  case  was  de- 
nied where  such  process  had  been  refused  on 
account  of  the  lapse  of  time  since  the  finding 
of  the  indictment.  Reg.  v.  Russell,  6  J  ur.  221, 
1  Dowl  N.  S.  544. 

Judge  Not  Unwilling  to  Act.  —  Mandamus 
will  not  be  issued  to  compel  a  judge  to  receive 
a  complaint  and  issue  a  warrant  in  a  criminal 
case  where  it  does  not  appear  that  he  is  un- 
willing to  do  so.  Sadler  v.  Sheahan,  92  Mich. 
630. 

10.  Mandamus  to  Compel  Admission  to  Eail  Where 
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writ  will  not  lie  when  the  question  of  admitting  to  bail  is  a  matter  within  the 
discretion  of  the  lower  court.1 

Sentence  of  Prisoner.  —  Mandamus  will  be  issued  in  a  proper  case  to  compel  a 
judge  to  sentence  a  prisoner  after  conviction,58  but  not  where  the  judge  in  the 
proper  exercise  of  his  discretion  has  suspended  sentence.3 

Discharge  of  Prisoner.  —  The  writ  will  not  be  issued  to  compel  the  discharge 
of  the  prisoner  where  there  is  another  remedy.4 

b.  Probate  Proceedings  —  Probate  of  wm.  —  Mandamus  is  an  appropriate 
remedy  to  compel  a  probate  judge  to  admit  a  will  to  probate.5 

Admission  of  Will  to  Record.  —  Mandamus  lies  to  compel  a  judge  to  admit  to 
record  a  certified  copy  of  a  will  probated  in  another  state,  in  order  that  letters 
testamentary  may  be  issued  thereon.6 

The  Appointment  of  an  Administrator  may  be  compelled  by  mandamus. 1 
Appointment  of  Tutor  —  Family  Meeting.  —  In  Louisiana  it  is  held  that  mandamus 

will  lie  to  compel  a  probate  judge  to  appoint  an  under  tutor  for  a  minor,  and 
order  a  family  meeting.8 

Granting  of  Administration.  —  Mandamus  lies  to  compel  a  probate  judge  to 

grant  letters  of  administration  in  a  proper  case.9 


Lower  Court  Has  No  Discretion. —  Hudson  v. 
Parker,  156  U.  S.  277.  See  also  Ex  p.  Good, 
19  Ark.  410, 

1.  Writ  Denied  Where  Admission  to  Bail  Dis- 
cretionary. —  U.  S.  v.  Judges,  (C.  C.  A.)  85  Fed. 
Rep  177;  Ex  p.  Rhear,  77  Ala.  92;  Hull  v. 
Reilly,  87  Mich.  497.  See  also  Ex  p.  Camp- 
bell, 20  Ala.  89;  Cohn  v.  Judge,  40  Mich.  169. 

2.  Sentence  of  Prisoner.  —  People  v.  Court 
Sessions,  (Supm.  Ct.  Spec.  T.)  8  N.  Y.  Crim. 
355,  66  Hun  (N.  Y.)  550.  See  State  v.  Snyder, 
98  Mo.  555. 

Mandamus  to  Compel  the  Enforcement  of  a  Con- 
viction will  be  refused  where  the  propriety  of 
the  conviction  is  doubtful  on  a  poini  of  law. 
Rex  v.  Broderip,  5  B.  &  C.  239,  11  E.  C.  L.  215. 
See  also  Yearke  v.  Bingleman,  28  U.  C.  Q.  B. 
551.  Or  where  the  conviction  has  been  quashed 
aftet  a  hearing  and  adjudication  upon  the 
merits.    Res?,  v.  Justices,  2  Q.  B.  D.  516. 

Vacation  of  Order  Quashing  Conviction.  —  Man- 
diinus  will  be  issued  in  a  proper  case,  to  vacate 
an  order  quashing  a  conviction  and  directing 
thai  the  conviction  be  amended  and  affirmed. 
McKenna  v.  Powell,  20  U.  C.  C.  P.  394. 

Fixing  Punishment.  —  Mandamus  will  not  be 
issued  to  control  the  discretion  of  a  superior 
court  in  respect  to  fixing  the  punishment  of 
offenders  by  fine  or  imprisonment.  See  Peo- 
ple v.  Superior  Ct.,  10  Wend.  (N.  Y.)  285. 

3.  Sentence  Suspended.  —  People  v.  Court 
Sessions,  141  N  Y.  288,  reversing  as  to  the 
power  of  the  lower  court  to  suspend  sentence 
(Supm.  Ct.  Spec.  T.)  8  N.  Y.  Crim.  355,  and 
66  Hun  (N.  Y.)  550;  People  v.  Blackburn,  6 
Utah  347. 

4.  Discharge  of  Prisoner.  — Ex  p.  Clements, 
50  Ala.  459.  See  infra,  ihis  section,  In  Respect 
to  Particular  Writs  and  Remedies  —  Habeas 
Co/pus. 

5.  Mandamus  to  Compel  Probate  of  Will  —  Eng- 
land. —  Anonymous,  I  Vent.  335;  Rex  v. 
Raynes,  1  Salk.  299-  Rex  v.  Bettesworth,  2 
Stra.  857;  Dunkin  v.  Mun,  T.  Raym.  235;  Rex 
v.  Bettesworih,  7  Mod.  219. 

Louisiana ,  —  Wedderburn's  Succession,  1 
Rob.  (La.)  263;  Farmer's  Succession,  1  Rob. 
(La.)  270;  Hinde's  Succession,  1  Rob.  (La.) 
371;  State  v.  Judge,  17  La.  Ann.  189. 


The  Writ  Will  Be  Denied  where  there  is  a  suit 
pending  in  respect  to  the  validity  of  the  will. 
Lovegrove  v.  Bethell,  1  W.  Bl.  668;  Rex  v. 
Bettisworth,  Andr.  365.  Or  where  there  is  a 
retnedy  by  appeal  from  the  decision  of  the 
probate  judge.  See  Preston  v.  Fidelity  Trust, 
etc..  Vault  Co.,  94  Ky.  295. 

Discretion  Not  Controlled.  —  Mandamus  will 
not  lie  to  control  the  discretion  of  the  probate 
judge  in  respect  to  the  probate  of  wills.  Peo- 
ple v.  Knickerbocker,  114  111.  539,  55  Am.  Rep. 
879. 

Mandamus  Will  Not  Lie  to  Compel  the  Vacation 
of  an  Order  Admitting  a  Will  to  Probate  where 
there  is  a  remedy  by  appeal,  or  where  the  pro- 
bate judge  has  no  power  to  vacate  the  order. 
Corby  v,  Durfee,  96  Mich.  11. 

The  Court  Will  Not  Supersede  a  Mandamus  to 
compel  the  probate  of  a  will  issued  before  the 
commencement  of  litigation  over  the  validity 
of  the  will.    Rex  v.  Betiesworth,  7  Mod.  219. 

Certification  of  Question  of  Kinship  of  Caveators. 
—  A  register  of  wills  may  be  compelled  by 
mandamus  to  certify  to  the  orphan's  court 
a  question  of  disputed  kinship  of  caveators 
against  the  probate  of  a  will.  Taylor  v.  Com., 
103  Pa.  St.  96. 

6.  Admission  of  Will  to  Record.  —  Williams  v. 
Saunders,  5  Coldw.  (Tenn.)  60. 

7.  Appointment  of  Administrator.  —  People  v. 
Probate  Judge,  39  Mich.  302. 

8.  Appointment  of  Tutor  —  Family  Meeting  — 
Louisiana, — State  v.  Bermudez,  14  La.  483; 
Slate  v.  Judge,  7  La.  Ann.  1S4. 

The  writ  will  not  lie  to  control  the  discretion 
of  the  probate  judge  as  to  who  shall  be  ap- 
pointed by  him  as  members  of  a  family  meet- 
ing.   State  v.  Voorhies,  43  La.  Ann.  553. 

Where  a  Probate  Judge  Has  Rendered  a  Judg- 
ment Refusing  to  Homologate  the  Proceedings  of 
a  Family  Meeting,  he  cannot  be  compelled  by 
mandamus  to  do  so,  since  this  would  be  to  re- 
verse his  judgment.  Stale  v.  Judge,  5  Rob. 
(La.)  161. 

9.  Mandamus  Lies  to  Compel  Court  to  Grant  Ad- 
ministration.—  Rex  v.  Hay,  I  W.  Bl.  640,  4 
Burr.  2295;  Anonymous,  1  Stra.  552;  Rex  v. 
Bettesworth,  2  Stra.  891;  Rex  ?/.  Betteswotth, 
2  Stra.  1 1 18;  Anonymous,  5  Mod.  374;  Anony, 
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Judicial  Discretion  Not  Controlled.  —  But  the  writ  will  not  be  granted  for  this 
purpose  where  it  would  operate  to  control  judicial  discretion,  from  an  errone- 
ous exercise  of  which  there  is  a  remedy  by  appeal.1  Thus,  the  judge  cannot 
be  compelled  to  grant  administration  to  any  particular  person.2 

Settlement  of  Accounts.  —  Mandamus  lies  to  compel  a  probate  judge  to  proceed 
to  final  settlement  of  an  administrator's  or  executor's  accounts.3 

Settlement  of  Claims  Against  Estate.  —  Mandamus  will  lie  to  enforce  the  right  of 
a  creditor  of  a  decedent's  estate  to  a  hearing  of  his  claim,4  but  not  to  compel 
the  probate  judge  to  extend  the  time  for  proving  claims  where  this  is  a  mat- 
ter of  discretion,5  nor  to  compel  the  allowance  of  any  particular  claim,  the 
remedy  in  such  case  being  by  appeal.0 

Distribution  of  Estate  —  Widow's  Allowance  —  Dower.  —  Mandamus  is  the  proper 
remedy  to  compel  a  probate  judge  to  make  a  decree  for  the  distribution  of  an 
estate,7  or  to  grant  to  a  widow  her  statutory  allowance;8  but  not  to  compel 
the  appointment  of  commissioners  to  set  off  dower,  where  there  is  a  remedy 
by  appeal.9 

Sale  of  Real  Estate.  —  Mandamus  will  not  lie  to  control  the  discretion  of  the 
probate  judge  in  respect  to  the  sale  of  the  decedent's  real  estate.10 

Decree  of  Final  Settlement.  —  Mandamus  lies  to  compel  a  probate  judge  to  make 
and  enter  a  decree  upon  the  final  settlement  of  an  estate,11  but  is  not  a  proper 
remedy  where  a  person  is  aggrieved  by  a  final  order  in  the  settlement,  there 
being  a  remedy  by  appeal.12 

Matters  Relating  to  Insane  Persons.  —  A  probate  judge  may  be  compelled  by  man- 
damus to  proceed  to  a  determination  of  a  person's  mental  condition,13  or  to 


mous,  7  Mod.  140.  See  Brennan  v.  Harris,  20 
Ala.  185;  Goods  of  Patullo,  Tuck.  (N.  Y.) 
99. 

Administration  with  the  Will  Annexed.  —  Man- 
damus lies  to  compel  the  granting  of  admin- 
istration with  the  will  annexed.  Dickson 
v.  Montieth,  14  Ont.  719.  But  not  during 
the  minority  of  the  executor.  Anonymous, 
Andr.  24 

Where  the  Fact  of  Intestacy  Is  Contested  man- 
damus will  not  be  issued  to  compel  the  grant- 
ing of  administration  until  the  determination 
of  the  controversy.  Anonymous,  5  Mod.  374; 
Steward  v.  Eddy,  7  Mod.  143. 

1.  Discretion  Not  Controlled  —  Remedy  by  Ap- 
peal.—  Anonymous,  Andr.  24;  Re  O'Brien,  3 
Ont.  326;  Barksdale  v.  Cobb,  16  Ga.  13;  Peo- 
ple v.  Ptobate  Judge,  36  Mich.  500;  State  v. 
Mitchell,  3  Brev.  (S.  Car.)  520.  See  also  Black- 
borough  v.  Davis,  1  Salk.  38;  Anonymous,  7 
Mod.  140. 

2.  Administration  to  a  Particular  Person.  — 

Anonymous,  1  Stra.  5152;  Anonymous,  7  Mod. 
140.  See  also  Rex  v.  Betlesvvorth,  2  Stra.  1111; 
Smith's  Case,  2  Stra.  892. 

3.  Settlement  of  Executor's  Accounts.  —  Shad- 
den  v.  Sterling,  23  Ala.  518;  Ex  p.  Dickson,  64 
Ala.  188. 

Reception  of  Evidence  —  Appeal.  —  Mandamus 
will  not  lie  to  compel  a  probate  judge  to  re- 
ceive evidence  in  the  matter  of  an  accounting 
of  an  administrator  where  there  is  a  remedy 
by  appeal.  People  v  Coffin,  7  Hun  (N.  Y.) 
608. 

The  Commissioners  on  an  Estate  may  be  com- 
pelled by  mandamus  to  relurn  evidence  into 
the  probate  court  when  required  by  law  to  do 
so.  Buchoz  v.  Prav,  37  Mich.  512. 

4.  Hearing  of  Claim. —  Hart  v.  Shiawassee 
Circuit  Judge,  56  Mich.  592. 


Rule  Against  Executor  for  an  Account.  —  Man- 
damus lies  to  compel  a  judge  to  hear  or  de- 
termine a  motion  by  a  creditor  of  an  estate  for 
a  rule  against  the  executor  for  an  account, 
which  has  been  dismissed  on  exception  on  the 
ground  that  a  suspensive  appeal  has  been 
taken  from  a  judgment  in  favor  of  the  relator. 
State  v.  Judge,  20  La.  Ann.  580. 

To  Allow  a  Creditor  to  Sue.  —  A  probate  judge 
cannot  be  compelled  by  mandamus  to  allow  a 
creditor  to  sue  upon  the  bond  of  a  residuary 
legatee  who  is  also  sole  executor,  to  enforce  a 
claim  which  has  not  been  proved  and  allowed 
in  the  probate  court.  Blackmore  v.  Perkins, 
95  Mich.  446. 

5.  Extension  of  Time  for  Proving  Claim.  — 
People  v.  Probate  Judge,  16  Mich.  204. 

6.  Allowance  of  Particular  Claim.  —  Ex  p. 
Cheatham,  6  Atk.  437;  John  Hancock  Mut.  L. 
Ins.  Co.  v.  Durfee,  97  Mich.  613. 

7.  Decree  for  Distribution. —  Matter  of  Nott- 
ingham, 88  Hun  (N.  Y.)  443. 

8.  Widow's  Allowance.  —  Pulling  v.  Durfee, 
85  Mich.  34.    See  Leslie  v.  Tucker,  57  Ala.  483. 

9.  Appointment  of  Commissioners  to  Set  Off 
Dower. —  Pulling  v.  Durfee,  97  Mich.  605. 

10.  Sale  of  Decedent's  Real  Estate. — Trainer  v. 
Porter,  45  Mo.  336;  State  v.  Whelan,  (Idaho 
1898)  53  Pac.  Rep.  2;  State  v.  Burnside,  33  S. 
Car.  276. 

11.  Decree  of  Settlement.  —  State  v.  Williams, 
69  Ala.  311. 

12.  Correction  of  Final  Order. — Ex  p.  Jones,  1 

Ala.  t5. 

13.  Determination  of  Mental  Condition.  —  Coot 
v.  Willett,  93  Mich.  304.  In  this  case  the  writ 
was  issued  to  compel  a  determination  of  the 
present  competency  of  a  person  who  had  been 
adjudged  incompetent,  to  have  charge  and  con- 
trol of  his  property. 
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issue  a  warrant  for  the  removal  of  a  lunatic,  where  this  is  a  ministerial  duty.1 
c  Contempt  Proceedings  —  Hearing.  —  An  inferior  court  maybe  com- 
pelled by  mandamus  to  hear  and  determine  a  contempt  proceeding  within  its 
jurisdiction.2 

Mandamus  Will  Not  Lie  to  Review  Contempt  Proceedings  where  there  is  a  remedy  by 

appeal  or  otherwise.3  But  the  writ  will  lie  for  this  purpose  where  there  is  no 
other  adequate  remedy.4 

Punishment  for  Contempt.  —  Every  court  must  be  the  sole  judge  as  to  whether 
a  contempt  has  been  committed  against  it  or  not,  and  mandamus  will  not  lie 
to  compel  a  court  to  punish  a  person  for  contempt  where  it  has  dismissed  the 
contempt  proceedings.5 

Vacation  of  Punishment.  —  But  the  writ  has  been  issued  in  several  cases  to  com- 
pel the  vacation  of  an  unauthorized  order  punishing  the  relator  for  contempt.6 

d.  Insolvency  Proceedings — Admission  of  Assignee  to  office.  —  Mandamus 
will  not  be  granted  to  compel  a  court  to  vacate  an  erroneous  appointment  of 
an  assignee  and  admit  the  proper  assignee  to  office  where  the  latter  has  not 
qualified.7 

Arrest  of  Debtor.  —  Mandamus  lies  to  compel  a  judge  to  cause  the  arrest  of 
an  insolvent  debtor  in  a  proper  case.8 

Discharge  of  insolvent.  —  Mandamus  lies  to  compel  a  court  to  do  or  permit  to 


1.  Eemoval  of  Lunatic.  —  Stale  v.  Burgoyne, 
7  Ohio  St.  153.  See  State  v.  Jones,  17  Ohio 
St.  148. 

2.  Mandamus  Lies  to  Compel  Hearing  of  Con- 
tempt Proceedings.  —  Temple  v.  Superior  Ct., 
70  Cal.  211;  Slate  v.  Judge,  50  La.  Ann.  552; 
Montgomery  v.  Palmer,  100  Mich  436. 

To  Compel  Rehearing  —  California.  —  Where 
the  relator  has  already  been  heard  and  ad- 
judged guilty  of  contempt,  the  inferior  court 
is  not  required  under  the  California  ("ode  of 
Civil  Procedure  to  hear  an  application  for  his 
discharge  before  the  lapse  of  ten  days,  and 
mandamus  will  not  lie  10  compel  such  hearing 
before  the  expiration  of  such  period.  Matter 
of  Wilson,  75  Cal.  5S0;  Spencer  v.  Lavvler,  79 
Cal.  215. 

Remedy  by  Appeal.  —  Mandamus  will  not  lie 
to  compel  a  court  to  take  jurisdiction  of  a 
contempt  proceeding  to  enforce  a  judgment  of 
that  court,  where  there  is  an  adequate  remedy 
by  appeal.  State  v.  Superior  Ct.,  20  Wash. 
502. 

3.  Contempt  Proceedings  Not  Ordinarily  Subject 
to  Review  by  Mandamus.  —  Ex  p.  Branch,  105 
Ala.  231;  People  v.  Turner,  1  Cal.  152; 
Rohmeiser  v.  Bannon,  (Ky.  1893)  22  S.  W.  Rep. 
27;  Love  v.  Vance,  97  Mich.  625;  State  v. 
Horner,  16  Mo.  App.  191.  See  also  Smith 
v.  Hosmer,  84  Mich.  564. 

As  to  the  power  to  review  contempt  proceed- 
ings by  appeal  or  otherwise,  see  generally  the 
title  Contempt,  vol.  7,  p.  2=;. 

Mandamus  will  not  lie  to  compel  a  judge  in 
the  trial  of  a  rule  to  show  cause  why  a  parly 
should  not  be  punished  for  a  contempt  to  allow 
an  exception  to  evidence  or  the  reduction  of 
the  evidence  to  writing,  or  to  grant  an  appeal. 
Ex  p.  Powers,  4  La.  Ann.  105. 

4.  Mandamus  Lies  Where  There  Is  No  Other 
Remedy. —  Montgomery  v.  Palmer,  100  Mich. 
436- 

Violation  of  Injunction.  —  Where  a  defendant, 
having  appealed  from  an  order  granling  an 
injunction  proceeded  to  violate  the  injunction, 
it  was  held  that  mandamus  would  lie  to  com- 


854 


pel  the  issuing  of  an  attachment  for  contempt, 
the  plaintiff's  remedy  by  appeal  being  inade- 
quate. Merced  Min.  Co.  v.  Fremont,  7  Cal. 
130;  Heinlen  v.  Cross,  63  Cal.  44.  So  also 
where  the  defendant  violated  an  injunction 
pending  a  motion  for  a  new  trial.  Ortman  v. 
Dixon,  9  Cal.  23. 

Where  a  defendant  acts  under  a  modified  in- 
junction but  in  contempt  of  the  original 
injunction,  appeal  from  the  modifying  order 
and  not  mandamus  for  an  attachment  is 
the  remedy.  Fremont  v.  Merced  Min.  Co.,  9 
Cal.  IS. 

5.  Mandamus  Will  Not  Lie  to  Compel  Punish- 
ment for  Contempt.  —  Exp.  Burtis,  103  U.  S. 
23S;  Heilbron  v.  Superior  Ct.,  72  Cal.  96; 
Exp.  Chambrelain,  4  Cow.  (N.  Y.)  49.  See 
also  Atchison,  etc.,  R.  Co.  v.  Jennison,  60 
Mich.  232;  State  v.  Horner,  16  Mo.  App.  191. 

Proceedings  to  Secure  Right.  —  Where  the  pro- 
ceedings, though  in  form  a  case  of  contempt, 
are  in  substance  to  secure  a  private  right,  and 
there  is  no  other  adequate  remedy,  man  dam  us 
will  lie  to  compel  the  respondent  to  issue  an 
attachment  for  contempt.  Merced  Min.  Co.  v. 
Fremont,  7  Cal.  130.  See  also  Ex  p.  Chambre- 
lain, 4  Cow.  (N.  Y.)  49. 

6.  Vacation  of  Punishment.  —  Scott  v.  Cham- 
bers, 62  Mich.  532;  Schwartz  v.  Barry,  90 
Mich.  267;  State  v.  Sachs,  2  Wash.  373,  26 
Am.  St.  Rep.  857.  See  also  Lamon  v.  McKce, 
18  D.  C.  446. 

7.  Admission  of  Assignee  to  Office.  —  O'Neill  v. 
Reynolds,  116  Cal.  264  In  this  case  the  court 
questioned  the  appropriateness  of  the  remedy 
by  mandamus  even  if  the  relator  had  been 
qualified. 

Vacation  of  Appointment.  —  Mandamus  will 
not  lie  to  compel  a  judge  to  annul  an  appoint- 
ment of  a  provisional  syndic  in  insolvency  pro- 
ceedings and  to  cancel  the  letters  issued  to 
such  syndic,  when  for  reasons  assigned  he  has 
declined  to  do  so.  State  v.  Ellis,  40  La.  Ann. 
818. 

8.  Arrest  of  Debtor,  —  Kimball  v.  Morris,  2 

Met.  (Mass.)  573. 
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be  done  whatever  may  be  necessary  to  enable  an  insolvent  debtor  to  procure 
his  discharge.1  But  the  writ  will  not  lie  to  compel  the  court  to  grant  a  dis- 
charge where  the  effect  of  the  writ  would  be  to  reverse  the  judgment  of  the 
lower  court.2 

Hearing  on  Proposal  for  Composition.  —  Mandamus  will  not  issue  to  compel  the 
granting  of  a  hearing  on  a  proposal  by  an  insolvent  for  a  composition  where 
there  is  a  remedy  by  bill  or  petition.3 

Payment  of  Surplus  to  Assignee.  —  Mandamus  will  not  lie  to  compel  an  insolvency 
court  to  order  the  payment  of  a  surplus  remaining  after  the  satisfaction  of  an 
insolvent's  debts,  to  an  assignee  of  the  insolvent,  where  this  is  a  matter  of 
judicial  discretion.4 

An  Assignee  in  insolvency  may  be  compelled  by  mandamus  to  hear  the  claims 
of  the  creditors,5  but  not  to  make  a  payment  on  a  claim  where  the  amount 
due  depends  upon  the  construction  of  the  deed  of  assignment.6 

c.  Condemnation  Proceedings  —  Discretion  Not  controlled.  —  Mandamus  will 
not  lie  to  compel  a  judge  to  issue  a  writ  for  the  condemnation  of  land,  where 
in  refusing  to  do  so  the  judge  acts  judicially.7  So  also  the  writ  will  not  be 
granted  to  compel  a  commissioner  in  condemnation  proceedings  to  sign  the 
commissioners'  report  where  this  is  a  judicial  act.8 

Appointment  of  Commissioners  —  Payment  of  Damages.  —  But  mandamus  lies  to  Com- 
pel a  court  to  appoint  commissioners  to  assess  damages  in  condemnation  pro- 
ceedings,9 or  to  order  the  payment  of  damages  awarded.10 

Vacation  of  Award.  —  Mandamus  will  not  be  granted  to  compel  a  court  to  set 
aside  an  award  of  damages  in  condemnation  proceedings,  where  the  allowance 
of  the  writ  would  leave  the  compensation  undeterminable.11 

11.  In  Respect  to  Particular  Writs  and  Remedies  —  a.  Attachment  — 
Quashing  Attachment.  — A  motion  to  quash  an  original  attachment  is  addressed 
to  the  discretion  of  the  court,  and  mandamus  will  not  lie  to  control  such  dis- 
cretion and  compel  the  court  to  quash  or  dissolve  the  attachment,  the  remedy 
in  such  case  being  by  appeal  or  certiorari.12 

1.  Administration  of  Oath  to  Insolvent.  —  Thus  8.  Signing  of  Commissioners'  Report.  —  People 
mandamus  lies  to  compel  a  court  to  administer     v.  Morrison,  54  N.  V.  App.  Div.  262. 

to  an  insolvent  the  oath  of  insolvency  entitling  9.  Appointment     of     Commissioners.  —  Lake 

him  to  a  discharge  from  imprisonment.    Har-  Merced  Water  Co.  v.  Cowles,  31  Cal.  215; 

rison  v.  Emmerson,  2  Leigh  (Va.)  764.    Or  the  Illinois  Cent.  R.  Co.  v.  Rucker,  14  III.  353; 

oath  required  upon  an  examination  as  to  his  Chicago,  etc.,  R.  Co.  v.  Wilson,  17  III.  127; 

insolvency.    Anonymous,  n  N.  J.  L.  93.  People  v.  McRoberts,  62  111.  38  ,  Western  Union 

Taking  Imprisoned  Debtor  Before  Commissioner.  R.  Co.  v.  Dickson,  30  Wis.  389.    See  also  De- 

—  So  also  mandamus  is  the  proper  remedy  to  troit,  etc.,  R.  Co.  v.  Gartner,  95  Mich.  318,  in 
compel  the  custodian  of  a  person  imprisoned  which  case,  however,  the  writ  was  denied  be- 
for  the  nonpayment  of  a  fine  to  take  him  before  cause  it  did  not  appear  that  the  land  in  ques- 
Efie  commissioner  of  insolvents  to  procure  his  tion  was  subject  to  condemnation, 
discharge.    Ex  p.  Scott,  19  Ohio  St.  581.  Mandamus  Will  not  Lie  to  reverse  a  decision 

2.  Discharge  of  Insolvent  —  Writ  Denied. —  of  a  trial  court  refusing  to  appoint  commis- 
Matter  of  Blanchard,  15  N.  J.  L.  478.  It  was  sioners  in  condemnation  proceedings  on  the 
so  held  in  respect  to  the  discharge  of  an  in-  ground  that  it  had  no  jurisdiction  to  make  the 
solvent  from  imprisonment.  State  v.  Ct.  of  appointment,  there  being  a  remedy  by  appeal. 
C.  PI.,  38  N.  J.  L  182.  State  v.  Neville,  no  Mo.  345. 

Mandamus  Will  Not  Lie  to  compel  commis-  10.  Payment  of  Damages. — Forsyth  v.  J  ustices, 

sion'.rsof  a  bankrupt  to  give  him  a  certificate  of  Dudley  (Ga)  37. 

conformity.    Respublica  v.  Clarkson,  1  Yeates  But  the  writ  will  be  denied  wheie  there  is 

(Pa.)46.    See  also  Ex  p  .  Williamson,  1  Atk.  82.  another  adequate  remedy.     State  v.  Lubke, 

3.  Hearing  of  Composition.  —  Hill  v.  McKim,  85  Mo.  338,  affirming  15  Mo.  App.  152;  State 
168  Mass.  100.  v.  Meiley,  22  Ohio  St.  534. 

4.  Ex  p.  Cook,  2  El.  &  El.  586,  105  E.  C.  L.  Assessment  of  Damages.  —  Mandamus  will 
586,  6  Jur.  N.  S.  224.  not  lie  to  compel  a  court  to  impanel  commis- 

5.  Writ  Lies  to  Compel  Assignee  to  Hear  Claims.  sioners  to  proceed  to  assess  damages  and  bene- 

—  January  v.  Powell,  29  Mo.  241.  fits  for  a  proposed  street  improvement,  where 

6.  Payment  of  Claim.  —  Hulse  v.  Marshall,  9  there  is  a  remedy  by  appeal.  State  v.  Field, 
Mo.  App.  148.  107  Mo.  445. 

7.  Mandamus  to  Compel  Issuance  of  Writ  for  11.  Setting  Aside  Award. -"Marquette,  etc.,  R. 
Condemnation  Denied.  —  Wright  v.  Baker,  94  Co  v.  Probate  Judge,  53  Mich.  217. 

Ky.  343.  12.  Mandamus  to  Compel  Quashing  of  Attachment 
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Ancillary  Attachment.  —  But  it  has  been  held  that  mandamus  is  the  propel 
remedy  to  revise  the  action  of  an  inferior  court,  in  quashing,  or  refusing  to 
quash,  an  ancillary  attachment.1 

Amendment  of  Writ.  —  Mandamus  is  not  an  appropriate  remedy  to  compel  the 
vacation  of  an  amendment  allowed  to  a  writ  of  attachment,  there  being  a 
remedy  by  writ  of  error.2 

Surrender  of  Attached  Property.  —  Mandamus  lies  to  vacate  an  improper  order 
requiring  the  officer  to  surrender  the  attached  property.3 

/;.  Garnishment.  —  Mandamus  will  not  lie  to  review  the  action  of  an 
inferior  court  in  garnishment  proceedings  where  there  is  a  remedy  by  appeal.4 

c.  REPLEVIN.  —  Mandamus  will  not  lie  to  compel  the  vacation  of  a  final 
order  quashing  a  writ  of  replevin,  such  order  being  reviewable  on  error.5  The 
writ  has  been  granted  in  several  cases  to  compel  a  justice  to  assess  damages 
where  a  return  is  waived.6 

d.  ClVIL  ARREST.  — Mandamus  Is  an  Appropriate  Remedy  to  review  the  action  of 
an  inferior  court  in  granting  or  vacating  a  rule  for  an  attachment  against  a 
party  or  a  witness.7  Thus  the  writ  will  lie  to  compel  the  vacation  of  a  civil 
capias  wrongfully  issued.8 

Discharge  of  Bail.  —  Mandamus  lies  to  compel  the  discharge  of  bail  in  a  proper 
case,9  but  not  where  there  is  another  remedy.10 

Sufficiency  of  Affidavit  to  Hold  to  Bail.  —  Mandamus  will  not  lie  to  review  a 
decison  of  a  lower  court  upon  the  sufficiency  of  an  affidavit  to  hold  a  defend- 
ant to  bail  where  this  is  a  matter  within  the  discretion  of  the  lower  court.11 

e.  Habeas  Corpus. — The  use  of  the  writ  of  mandamus  to  compel  or 
control  the  action  of  courts  in  respect  to  habeas  corpus  proceedings  will  be 
found  discussed  elsewhere  in  this  work.18 


Denied.  —  Ex  p.  Putnam,  20  Ala.  592;  Ex  p. 
Boitoms,  46  Ala.  312,  {distinguishing  Ex  p.  Rob- 
bins,  29  Ala.  71);  Ex  p.  McKissack,  107  Ala. 
493;  People  v.  Judges,  I  Dougl.  (Mich.)  319; 
Nederlander  v.  Jennison,  55  Mich.  411;  S.  K. 
Martin  Lumber  Co.  v.  Menominee  Circuit 
Judge,  lib  Mich.  354.  See  also  State  v. 
Judge,  39  La.  Ann.  110S. 

Mandamus  Will  Not  lie  to  Vacate  an  Order  Dis- 
missing Attachment  Proceedings  where  the  prop- 
erty attached  was  not  subject  to  attachment. 
Gypsum,  etc.,  Co,  v.  Grove,  97  Mich.  631. 

1.  Ancillary  Attachment. —  Eslava7'.  Rigeaud, 
3  Ala.  363;  Boriam  v.  Da  Co=ta,  4  Ala.  393; 
Gee  v.  Alabama  L.  Ins.,  etc.,  Co.,  13  Ala.  579; 
Hudson  v.  Daily,  13  Ala.  722;  Miller  v.  Bay 
Circuit  Judge,  41  Mich.  326. 

2.  Vacation  of  Amendment. — Exp.  Putnam, 
20  Ala.  593. 

3.  Vacation  of  Order  Requiring  Surrender  of  At- 
tached Property. — Ex  p.  Barnes,  84  Ala.  540; 
Exp.  Green,  109  Ala.  660. 

4.  Garnishment  Proceedings.  —  U.  S.  v.  Swan, 
(C.  C.  A.)  65  Fed.  Rep.  647;  Baldwin  v.  Roman, 
(Ala.  igoo)  2S  So.  Rep.  40. 

Allowance  of  Exemption  —  Vacation  of  Judg- 
ment. —  Where  judgment  is  rendered  against  a 
defendant  and  a  garnishee  defendant,  admit- 
ting indebtedness  to  defendant,  mandamus 
will  not  be  issued  to  compel  the  judge  to  allow 
Ihedefendant  hisexemptionasa  house  holder, 
where  this  would  result  in  vacating  the  judg- 
ment against  the  garnishee  defendant,  and  so 
would  be  a  correction  of  a  judicial  decision. 
Gregg  v.  State,  151  Ind.  241. 

Mandamus  Lies  to  Compel  a  Judge  to  Order  a 
Garnishee  to  Appear  and  Testify  where  the  judge 
improperly  refuses  to  do  so.    State  v.  Eddy, 


10  Mont.  311.  But  see  State  v.  Rightor,  49  La- 
Ann.  696.  See  also  Jackson  v.  Justices,  1  Ya. 
Cas.  314. 

5.  Mandamus  to  Vacate  Order  Quashing  Replevin 
Denied.  —  Dages  v.  Sanilac  Circuit  Judge,  122 
M  ich.  490. 

6.  Assessment  of  Damages  in  Replevin.  —  Peo- 
ple v.  Tripp,  15  Mich.  518;  People  v.  Wash- 
tenaw Circuit  Judge,  23  Mich.  497;  Johnson 
v.  Dick,  69  Mich.  108.  See  also  La  Barr  v. 
Osborn,  38  Mich.  313. 

7.  See  Hogan  :■.  Alston,  9  Ala.  627. 

8.  Vacation  of  Civil  Capias. —  Baldwin  v. 
Branch  Circuit  Judge,  48  Mich.  525.  See  also 
Watson  v.  Judge,  40  Mich.  729;  Moyie  v. 
Haire,  97  Mich.  636. 

Vacation  of  Condition  Imposed  on  Setting  Aside 
Capias.  —  Where  on  setting  aside  a  ca.  sa.  for 
irregularity  the  court  of  common  pleas  re- 
quired the  party  against  whom  it  was  issued 
to  stipulate  that  he  would  not  bring  false 
imprisonment,  it  was  held  that  mandamus 
would  not  lie  to  compel  the  vacation  of  such 
condition,  this  being  a  matter  of  discretion 
with  the  inferior  court.  Gilbert  v.  Judges. 
3  Cow.  (N.  Y.)  59. 

9.  Discharge  of  Bail.  —  People  v.  Judges,  1 
Cow.  (N.  Y.)  54. 

10.  Exp.  Small,  25  Ala.  74. 

11.  Ex  p.  Taylor,  14  How.  (U.  S.)  3. 

12.  Habeas  Corpus  Proceedings.  —  See  the  title 
Habeas  Corpus,  vol.  15,  p.  215. 

Where  the  Supreme  Court  Has  Appellate  Juris- 
diction Only  it  cannot  issue  a  writ  of  mandamus 
to  compel  an  inferior  court  to  hear  and  de- 
termine whether  a  patty  brought  before  it  on 
habeas  corpus  is  entitled  to  bail,  there  being 
no  appeal  from  the  judgment  of  the  lower  court 
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/.  MANDAMUS.  —  Mandamus  lies  to  compel  an  inferior  judge  to  hear  an 
application  for  the  writ  of  mandamus  in  a  case  where  he  has  jurisdiction,1  but 
not  to  control  the  exercise  of  his  discretion  in  granting  or  refusing  the  writ.2 
Nor  will  the  writ  be  issued  to  compel  a  judge  to  grant  a  mandamus  where 
there  is  a  remedy  by  appeal  from  his  order'denying  the  application.3 

g.  Injunction  —  Granting  of  injunction.  —  1 1  is  well  settled  that  mandamus 
will  not  lie  to  compel  the  granting  of  an  injunction  where  this  is  a  matter 
within  the  discretion  of  the  lower  court.4  But  the  writ  has  been  issued  in 
several  cases  where  the  lower  court  had  no  discretion  to  refuse  to  grant  the 
injunction,  but  the  relator  was  entitled  thereto  as  a  matter  of  right.5 

Dissolution  of  Injunction. —  Mandamus  will  not  lie  to  compel  an  inferior  court 
to  dissolve  an  injunction  granted  within  the  proper  exercise  of  its  discretion 
where  the  relator  is  not  without  other  adequate  remedy.6  But  the  writ  has 
been  issued  for  this  purpose  in  some  cases  where  the  granting  of  the  injunc- 


in  such  case.  State  v.  Elmore,  6  Coldw. 
(Tenn.)  528. 

Discharge  of  Prisoner.  —  It  has  been  held  that 
an  order  made  in  habeas  corpus  proceedings 
by  a  judge  having  jurisdiction,  discharging  a 
prisoner  illegally  held,  cannot  be  reviewed  by 
mandamus.  Virginia  v.  Paul,  148  U.  S.  107; 
Ellis  v.  Daboll,  90  Mich.  272.  See  Fruiiport 
Tp.  v.  Dickerman,  90  Mich.  20. 

But  in  other  cases  the  writ  has" been  granled 
where  the  order  was  unauthorized.  Ex  p. 
Stale,  76  Ala.  482;  Fruitport  Tp.  v.  Dicker- 
man,  go  Mich.  20.  See  also  Virginia  v.  Rives, 
100  U.  S.  313. 

Mandamus  Will  Not  Lie  to  Compel  Obedience  to 
a  Writ  of  Habeas  Corpus  issued  by  an  inferior 
court,  for  obedience  may  be  enforced  by  the 
court  issuing  the  writ,  and  there  is  therefore 
an  ample  remedy  without  a  resort  to  man- 
damus.   People  v.  Edwards,  66  111.  59. 

1.  Writ  Lies  to  Compel  Hearing  of  Application 
for  Mandamus.  —  Backus  v.  Carlet^n,  97  Mich. 
624. 

2.  Judicial  Discretion  Not  Controlled. — Moody 
v  Fleming,  4  Ga.  115,  48  Am.  Dec.  210. 

3.  Remedy  by  Appeal.  —  Ex  p.  De  Groot,  6 
Wall.  (U.  S.)  497;  Ex  p.  Grant,  53  Ala.  16. 

4.  Mandamus  to  Compel  Granting  of  Injunction 
Denied  —  Arkansas.  —  Ex  p.  Hays,  26  Ark.  510; 
McMillan  v.  Smith,  26  Ark.  613;  Ex  p.  Bates- 
ville,  etc.,  R.  Co.,  39  Ark.  82.  But  see  early 
cases  cited  in  note  immediately  following. 

Louisiana.  —  Slate  v.  Judge,  28  La.  Ann.  905, 
26  Am.  Rep.  115;  State  v.  Judge,  32  La.  Ann. 
549;  State  v.  Judge,  37  La.  Ann.  842;  State  v. 
Rightor,  38  La.  Ann.  916;  State  v.  Rightor,  40 
La.  Ann.  852;  State  v.  Judge,  41  La.  Ann.  951 ; 
State  v.  Allen,  51  La.  Ann.  1889;  State  v. 
Land,  52  La.  Ann.  309.  See  also  State  v. 
Rightor,  38  La.  Ann.  558;  State  v.  Parish 
Judge,  31  La.  Ann.  794. 

Michigan.  —  Parlss  v.  Marquette  Circuit 
Judge,  38  Mich.  244. 

Missouri.  — State  v.  Wilson,  49  Mo.  146. 

See  also  People  v.  Butler,  24  Colo.  401; 
Whiteman's  Petition,  141  Pa.  St.  597;  State 
v.  Lichtenberg,  4  Wash.  407. 

The  Writ  Will  Be  Denied  where  the  relator  is 
not  entitled  to  an  inj  u  nction.  State  v.  Lazarus, 
36  La.  Ann.  578;  Caire  z.  Judge,  43  La.  Ann. 
1133;  State  v.  King,  49  La.  Ann.  881.  See 
State  v.  St.  Paul,  104  La.  110.  Or  where  the 
refusal  to  grant  an  injunction  was  otherwise 


proper.  State  v.  Judge,  37  La.  Ann.  400.  Or 
where  the  superior  court  has  no  jurisdiction 
to  issue  the  writ.  State  v.  Judge,  9  La.  Ann. 
350. 

Mandamus  Will  Not  Lie  to  Compel  the  Rein- 
statement of  an  Injunction  where  no  case  is  pre- 
sented for  equitable  interference.  Jones  v. 
Little  Rock,  25  Ark.  301. 

5.  Writ  Granted  Where  Lower  Court  Has  No 
Discretion  to  Refuse  Injunction.  —  State  v.  Laza- 
rus, 36  La.  Ann.  578,  distinguishing  Slate  v. 
Parish  Judge,  31  La.  Ann.  794;  State  v. 
Young,  38  La.  Ann.  923;  State  v.  Judge,  40  La. 
Ann.  206;  Stale  v.  King,  49  La.  Ann.  881; 
State  v.  St.  Paul,  104  La  no;  Dodge  v.  Van 
Buren  Circuit  Judge,  118  Mich.  189.  See  also 
the  early  Arkansas  cases  decided  at  a  time 
when  the  granting  of  the  writ  was  authorized 
by  statute.  Exp.  Conway,  4  Ark.  325;  Exp. 
Pile,  9  Ark.  336;  Ex  p.  Marlin,  13  Ark.  198,  58 
Am.  Dec.  321;  Ex  p.  Hodges,  24  Ark.  197. 

Mandamus  Will  Lie  to  Compel  an  Inferior  Judge 
to  Enforce  an  Injunction  issued  by  the  superior 
court  where  it  is  his  duty  to  do  so.  Wilder  v. 
Kelley,  88  Va.  274. 

6.  Mandamus  to  Compel  Dissolution  of  Injunc- 
tion Denied  —  United  States.  —  Ex  6.  Schwab, 
98  U.  S.  240;  In  re  Haberman  Mfg.  Co.,  147 
U.  S.  525. 

Alabama.  —  Ex  p.  Montgomery,  24  Ala.  98; 
Ex  p.  Fechheimer,  103  Ala.  154. 

Louisiana.  —  State  v.  Judge,  23  La.  Ann.  766; 
Stale  v.  Judge,  36  La.  Ann.  394;  Stale  v. 
Monroe,  39  La.  Ann.  99;  State  v.  Judge,  42 
La.  Ann.  1104;  Citizens'  Bank  v.  Webre,  44 
La.  Ann.  1081. 

Michigan.  —  Detroit,  etc.,  R.  Co.  v.  Newton, 
61  Mich.  33;  Mills  v.  Brevoort,  77  Mich.  210; 
Chiera  v.  Brevoort,  97  Mich.  638;  Detroit, 
etc.,  PlanK-Road  Co.  v.  Frazer,  98  Mich.  141; 
Doud  v.  Mackinac  Circuit  Judge,  118  Mich. 
86;  Mactavish  v.  Kent  Circuit  Judge,  122  Mich. 
242. 

South  Dakota.  —  Huron  v.  Campbell,  3  S. 
Dak.  309. 

Texas.  — State  v.  Morris,  86  Tex.  226. 
Mandamus  Will  Not  Lie  to  Compel  a  Court  to 
Entertain  a  Motion  to  Vacate  an  Injunction  pend- 
ing an  appeal  from  the  judgment  granting  the 
injunction  where  all  proceedings  are  stayed  by 
the  appeal  and  the  court  therefore  cannot 
entertain  such  motion.  Rogers  v.  Superior 
Ct  ,  126  Cal.  183. 
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tion  was  unauthorized  or  an  abuse  of  discretion,  and  the  emergency  was  such 
as  to  require  a  speedy  remedy.1 

h.  PROHIBITION.  —  Mandamus  lies  to  compel  a  court  to  set  aside  a  writ 
of  prohibition  improperly  granted  in  vacation.2 

i.  CERTIORARI.  —  Mandamus  is  an  appropriate  remedy  where  an  inferior 
court  improperly  refuses  to  grant 3  or  quash  4  a  writ  of  certiorari.  But  the 
writ  will  not  be  granted  to  compel  the  quashing  of  a  writ  of  certiorari  where 
there  is  an  adequate  remedy  by  appeal.6 

12.  Miscellaneous  Acts  and  Duties  —  a.  In  Matters  Relating  to  Bonds 
—  Filing  Bonds.  —  Mandamus  lies  to  compel  a  court  to  permit  a  party  to  give 
bond  in  a  proper  case,0  or  to  vacate  an  order  improperly  permitting  the  filing 
of  a  bond,7  or  to  require  a  party  to  give  a  proper  bond.8 

Fixing  Amount  of  Bond.  —  A  judge  may  be  compelled  by  mandamus  to  fix  the 
amount  of  a  bond  in  a  proper  case,9  but  not  where  this  would  be  to  control 
his  judicial  discretion,10  or  the  relator  has  no  right  to  the  relief  demanded.11 

Approval  of  Bonds  —  Consideration  of  Bond.  —  The  writ  will  be  issued  to  compel  a 
court  to  entertain  an  application  for  the  approval  of  a  bond  and  pass  upon  its 
sufficiency.12 

Judicial  Discretion  Not  Controlled.  —  Mandamus  will  not  lie  to  control  the  judicial 
discretion  of  a  judge  in  respect  to  the  acceptance  and  approval  of  bonds, 
and  compel  him  to  approve  a  bond  which  he  has  judicialby  declared  to  be 
insufficient.13 


Mandamus  Will  Not  Lie  to  Compel  an  Inferior 
Court  to  Violate  an  Injunction  which  it  is  its  duty 
to  obey.  People  v.  Gilmer,  io  111.  242;  Ex  p. 
Fleming,  4  Hill  (N.  Y.)  581. 

1.  Writ  Granted  in  Particular  Cases.  —  Ex  p. 
Alabama  Gold  L.  Ins.  Co.,  59  Ala.  192-;  State 
v.  Judge,  52  La.  Ann.  1275;  People  v.  St.  Clair 
Circuit  Judge,  31  Mich.  456;  Tawas,  etc.,  R. 
Co.  v.  Iosco  Circuit  Judge,  44  Mich.  479;  Van 
Norman  v.  Jackson  Circuit  Judge,  45  Mich. 
204;  Maclean  v.  Speed,  52  Mich.  257;  Barnum 
Wire,  etc..  Works  v.  Speed,  59  Mich.  272; 
Scott  v.  Chambers,  62  Mich.  532;  Detroit  v. 
Hosmer,  79  Mich.  384;  Ayres  v.  Gartner,  90 
Mich.  380;  Buettner  v.  Frazer,  100  Mich.  179; 
Ionia,  etc.,  Farmers'  Mut.  F.  Ins.  Co.  v. 
Davis,  100  Mich.  606. 

Where  Only  Questions  of  Law  Are  Involved 
mandamus  will  lie  to  compel  the  dissolution  of 
an  injunction.  Ionia,  etc..  Farmers'  Mut.  F. 
Ins.  Co.  v.  Davis,  100  Mich.  606;  Thomas  v. 
Kent  Circuit  Judge,  116  Mich.  106;  Bogert 
v.  Jackson  Circuit  Judge,  118  Mich.  457. 

Vacation  of  Order  Discharging  Injunction.  — 
Wh-jre  an  appeal  is  given  by  statute  trom  an 
order  dissolving,  but  not  from  an  order  dis- 
charging, an  injunction,  mandamus  will  lie  to 
compel  the  vacation  of  an  order  discharging 
an  injunction,  there  being  no  other  remedy. 
Ex  p.  Sayre,  9?  Ala.  288;  Ex  p.  Fechheimer, 
103  Ala.  154. 

2.  To  Compel  Vacation  of  Writ  of  Prohibition. 
—  Ex  p.  Ray,  45  Ala.  15;  Ex  p.  Keeling,  50 
Ala.  474;  Ex  p.  Boothe,  64  Ala.  312. 

3.  Granting  Certiorari.  —  See  John  v.  State,  1 
Ala.  95. 

4.  Quashing  Certiorari  —  Motion  in  Court  Below. 

— People  v.  Cayuga  C.  PL,  10  Wend.  (N. Y.)  632. 
In  this  case  the  writ  was  denied  because 
no  motion  to  quash  was  made  in  the  court 
below. 

5.  Quashing  Certiorari  —  Remedy  by  Appeal.  — 
Gibson  v.  Lane,  97  Mich.  620. 


6.  Writ  Lies  to  Compel  Granting  Leave  to  File. 
Bond. — Ex  p.  Haralson,  75  Ala.  543;  Perrine 
v.  Cheeseman,  11  N.  J.  L.  195;  Kennedy  v. 
Congle,  14  N.  J.  L.  82;  Garrabrant  v.  Mc- 
Cloud,  15  N.  J.  L.  462;  Watson  v.  Marple.  18 
N.  J.  L.  8. 

7.  Vacation  of  Order  Permitting  Filing  of  Bond. 

—  Ex  />.  Hdralson,  75  Ala.  543. 

8.  Requiring  Bond.  —  Wilson  v.  Duncan,  114 
Ala.  659.  See  also  Whitfield  v.  Greer,  3  Baxt. 
(Tenn.)  78. 

Vacation  of  Order  Requiring  Bond  Not  Compelled 
by  Mandamus.  —  Felcher  v.  Brevoort,  97  Mich. 

633- 

9.  Fixing  Amount  of  Bond.  —  Green  v.  Heb- 
bard,  95  Cal.  39;  State  v.  Wear,  37  Mo.  App. 
325;  State  v.  Sachs,  3  Wash.  96;  Northwestern 
Mut.  L.  Ins.  Co.  v.  Park  Hotel  Co.,  37  Wis. 
125. 

10.  Discretion  Not  Controlled. —  State  v.  Stull, 
49  Neb.  739. 

Where  a  Judge  Has  Fixed  the  Amount  of  a  Bond 

mandamus  will  not  lie  to  revise  his  judgment. 
State  v.  Judge,  26  La.  Ann.  116.  But  see 
State  v.  Goeble,  I  Ohio  Cir.  Dec.  307,  I  Ohio 
Cir.  Ct.  550. 

11.  Relator  Not  Entitled  to  Relief.  —  State  v. 
Judges,  19  Neb.  149;  State  v.  Wakeley,  28 
Neb.  431.  See  also  State  v.  Nichtenberg,  4 
Wash.  407. 

12.  Mandamus  Lies  to  Compel  Court  to  Pass  upon 
Bond.  —  Church  v.  U.  S.,  13  App.  Cas.  (D.  C.) 
264;  U.  S.  v.  Cox,  14  App.  Cas.  (D.  C.)  36S; 
State  v.  Howard  County  Ct.,  41  Mo.  247;  Slate 
v.  Lewis,  71  Mo.  170. 

13.  Approval  of  Bonds  —  Discretion  Not  Con- 
trolled—  United  States. — Ex  p.  Milwaukee  R. 
Co.,  5  Wall.  (U.  S.)  18S. 

Alabama. — Exp.  Thompson,  52  Ala.  98; 
State  v.  Bowen,  b  Ala.  511;  Ex  p.  Harris,  52 
Ala.  87,  23  Am.  Rep.  559,  overruling  State  v. 
Ely,  43  Ala.  568,  and  Ex  p.  Candee.  48  Ala. 
386. 
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Writ  Lies  Where  Duty  Is  Ministerial.  —  But  a  judge  may  be  compelled  by  man- 
damus to  accept  and  approve  a  bond  where  this  is  a  mere  ministerial  duty,  as 
where  the  bond  is  in  fact  sufficient,  and  the  judge  has  no  discretion  to  declare 
it  otherwise,  or  where,  while  admitting  its  sufficiency,  he  improperly  with- 
holds his  approval  for  some  collateral  reason  not  affecting  the  validity  of  the 
bond. 1 

Writ  Useless  or  improper.  —  Mandamus  will  not  be  issued  to  compel  a  judge  to 
approve  or  fix  the  amount  of  a  bond  where  the  writ  would  be  useless  or 
improper,  as  where  the  relief  sought  is  unnecessary  or  the  relator  is  not 
entitled  thereto,  or  for  other  reason.8 

Quashing  Bond  —  Mandamus  lies  to  compel  a  judge  to  quash  a  bond  in  a 
proper  case.3 

Record  of  Bonds.  —  Mandamus  will  not  lie  to  compel  a  judge  to  file  and  record 
a  bond  not  entitled  to  be  recorded,  as  in  case  of  a  bond  approved  by  an 
unauthorized  officer.4 

Taking  Bond  from  Files.  —  Nor  will  the  writ  be  granted  to  compel  a  court  to 
permit  an  appellee  to  take  an  appeal  bond  from  the  files  of  the  court  for  prose- 
cution where  the  appellee  has  no  right  to  sue  thereon,  the  appeal  having  been 
dismissed  on  account  of  matters  preliminary  thereto.5 

Copy  of  Bond.  —  The  writ  has  been  issued  to  compel  a  justice  to  make  out  and 
furnish  a  copy  of  a  recognizance  from  his  docket  entry.6 

b.  Appointment,  Nomination,  and  Confirmation  of  Officers. — 
Mandamus  lies  to  compel  a  court  to  appoint  officers  in  a  proper  case,7  but  not 


District  of  Columbia.  —  U.  S.  v.  Cox,  14  App. 
Cas.  (D.  C.)  368. 

Kansas.  —  Chicago,  etc.,  R.  Co.  v.  Marshall, 
47  Kan.  614. 

Kentucky.  —  McDonald  v.  Jenkins,  93  Ky. 
249. 

Maryland.  — Consolidated  Gas  Co.  v.  Graff, 
(Md.  1894)  28  Atl.  Rep.  391. 

Missouri.  —  State  v.  Howard  County  Ct.,  41 
Mo.  247;  State  v.  Field,  37  Mo.  App.  83. 

Ohio.  —  State  v.  Spiegel,  11  Ohio  Cir.  Dec. 
313,  20  Ohio  Cir.  Ct.  597. 

Pennsylvania.  —  Nordstrom's  Petition,  127 
Pa.  St.  542. 

Sse  also  the  title  Clerks  of  Courts,  vol.  6, 
p.  140. 

Where  a  Judge  Erroneously  Approves  an  Insuffi- 
cient Appeal  Bond  the  remedy  is  not  bv  man- 
damus  against  him,  but  by  motion  in  the 
supreme  court  for  leave  to  amend  or  file  a  new 
bond.  Pulte  v.  Wayne  Circuit  Judge,  47  Mich. 
646. 

1.  Writ  Granted  Where  Approval  of  Bond  Is 
Ministerial  Duty  —  Alabama.  —  Edwards  v. 
Williamson,  70  Ala.  145. 

Arkansas.  — Bosely  v.  Woodruff-County  Ct., 
23  Ark.  306. 

District  of  Columbia.  —  Church  v.  U.  S.,  13 
App.  Cas.  (D.  C.)  264. 

Indiana.  — Coats  v.  State,  133  Ind.  36. 

Kansas.  —  Cox  v.  Rich,  24  Kan.  20. 

Missouri.  —  State  v.  Lafayette  County  Ct., 
41  Md.  221;  Beck  v.  Jackson,  43  Mo.  117;  State 
v.  Texas  County  Ct.,  44  Mo.  230;  Stale  v. 
Adams,  9  Mo.  App.  464;  State  v.  Wear,  37  Mo. 
App.  325- 

Nebraska.  —  State  v.  Plambeck,  36  Neb.  401. 
New  York.  —  People  v.  Stout,  (Supm.  Ct. 
Spec.  T.)  11  Abb.  Pr.  (N.  Y.)  17. 

Tennessee. — Ing  v.  Davey,  2  Lea  (Tenn.)  276. 

Utah.  —  Brown  v.  Atkin,  1  Utah  277. 

A  Clerk  of  a  Court  may  be  compelled  by  man- 


damus to  approve  a  bond  where  this  is  a  min- 
isterial duty.    Gulick  v.  New,  14  Ind.  93,  77 
Am.  Dec.  49;  State  v.  Stockwell,  7  Kan.  103. 
See  the  title  Clerks  ok  Courts,  vol.  6,  p.  140. 

2.  Writ  Denied  When  Useless  or  Improper  — 
California.  —  Rovegno  v.  Hunt,  83  Cal.  445. 

Kansas.  —  Harrison  v.  McCabe,  (Kan.  App. 
1901)  63  Pac.  Rep.  277. 

Kentucky.  —  Lowe  v.  Phelps,  14  Bush  (Ky.) 
642. 

Louisiana. — State  v.  Judge,  41  La.  Ann. 
1140;  State  v.  Farrar,  20  La.  Ann.  99, 

Ohio.  —  State  v.  Block,  7  Ohio  Dec.  (Reprint) 
532,  3  Cine.  L.  Bui.  792. 

Tennessee. — Ing  v.  Davey,  2  Lea  (Tenn. )'276. 
Washington.  • —  State  v.  Parker,  6  Wash.  41 1. 
Wisconsin.  —  State  v.  Flint,  19  Wis.  621. 
Canada.  —  Ford  v.  Crabb,  8  U.  C.  Q.  B.  274. 
Where  There  Is  No  Eight  to  an  Appeal  man- 
damus will  not  lie  to  compel  a  judge  to  approve 
or  fix  the  amount  of  an  appeal  bond.    Caro  v. 
Maxwell,  20  Fia.  17;  McClun  z.  Glasgow,  55 
Kan.  182;  State  v.  Doane,  35  Neb.  707;  Gart- 
ner v.  Cohen,  51  N.  J.  L.  125;  State  v.  Parker, 
6  Wash.  411. 

3.  Quashing  Bond.  —  Barnett  v.  Warren  Cir- 
cuit Ct.,  Hard.  (Ky.)  180.  See  also  State  v. 
Judge,  45  La.  Ann.  1426. 

But  the  writ  will  be  denied  where  the  relator 
has  another  remedy.    F.xp.  Small,  25  Ala.  74. 

4.  Writ  to  Compel  Filing  of  Bond  Denied.  — 
Cook  v.  Candee,  52  Ala.  109. 

5.  Taking  Bond  from  Files.  —  Gregory  v. 
Obiian,  13  N.  J.  L.  11. 

6.  Copy  of  Recognizance.  —  Ballou  v.  Smith, 
29  N.  H.  530. 

7.  Appointment  of  Officers.  —  Thus  mandamus 
lies  to  compel  a  court  to  appoint  commission- 
ers to  settle  county  lines,  such  appointment 
being  a  ministerial  duty.  Summers  County 
v.  Monroe  County,  43  W.  Va.  207.  Or  to  ap- 
point an  attorney  for  an  insane  defendant. 
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to  compel  the  nomination  of  any  particular  person  to  office,1  or  the  confirma- 
tion of  an  appointment,2  where  these  are  matters  of  judicial  discretion. 

Permitting  Officer  to  Qualify.  —  The  writ  lies  to  compel  a  judge  to  permit  a 
person  to  qualify  and  enter  upon  the  duties  of  an  office  to  which  he  has  been 
elected,3  but  not  when  such  person  is  ineligible  to  hold  the  office.4 

C.  IN  MATTERS  RELATING  TO  ATTORNEYS  —  Admission  or  Restoration  to  Prac- 
tice. —  It  has  been  held  that  the  action  of  a  court  in  respect  to  the  admission, 
suspension,  or  disbarment  of  attorneys  is  judicial  in  its  nature  and  within  the 
exclusive  jurisdiction  of  the  court  before  which  the  right  to  practice  is  claimed, 
and  therefore  cannot  be  reviewed  by  mandamus.5  The  prevailing  doctrine, 
however,  is  that  mandamus  is  the  proper  remedy  to  restore  an  attorney  who 
has  been  suspended  or  disbarred,  where  the  lower  court  has  acted  without 
jurisdiction,  or  its  decree  is  an  abuse  of  discretion,  irregular,  or  flagrantly 
unjust  or  unlawful.6  But  the  writ  will  not  be  issued  where  the  suspension 
or  disbarment  was  proper,  and  unless  a  plain  case  of  wrong  and  injustice  is 
shown.7  Nor  will  it  lie  where  the  superior  court  has  no  jurisdiction  to  issue 
the  writ,8  or  where  there  is  another  remedy.9 

Permitting  Appearance.  —  Mandamus  lies  to  compel  a  court  to  permit  an  attor- 
ney authorized  to  practice  before  it  to  appear  in  a  cause  where  he  has  a  right 
to  do  so.10 


Ex  p.  Northington,  37  Ala.  496,  79  Am.  Dec. 
67.  See  also  supra,  this  section,  In  Particular 
Proceedings — Condemnation  Proceedings  and 
Miscellaneous  Acts  and  Duties — In  Respect  to 
Receivers. 

Appointment  of  Special  Judge  —  Louisiana.  —  In 

State  v.  Judges,  35  La.  Ann.  1007,  mandamus 
to  compel  a  judge  to  appoint  an  attorney  at  law 
to  try  a  case  in  which  the  judge  had  recused 
himself  was  denied  where  there  was  another 
judge  available. 

1.  Nomination  of  Particular  Person.  —  Frisbie 
v.  Justices,  2  Va  Cas.  92. 

2.  Confirmation  of  Appointment.  —  State  v. 
Read,  41  La.  Ann.  73. 

to 


Qualify.  —  Cate  v. 
Atchison  v.  Lucas,  83 


3.  Permitting  Officer 

Ross,  2  Duv.  (Ky.)243. 

4.  Person  Ineligible.  - 

Ky.  451-  ' 

5.  See  the  title  Attorney  and  Client,  vol. 
3,  p.  287. 

Mandamus  Is  Not  the  Proper  Remedy  to  compel 
a  judge  to  vacate  an  order  suspending  an  at- 
torney at  law  from  the  practice  of  his  profes- 
sion. Underwood  v.  Palmer,  97  Mich.  626. 
Or  to  restore  an  attorney  whose  name  has 
been  stricken  from  the  rolls.  Com.  v.  Judges, 
5  W.  &  S.  (Pa.)  272. 

6.  Restoration  of  Attorney  Compelled  by  Man- 
damus—  England.  —  See  Hurst's  Case,  1  Lev. 
75;  Leigh's  Case,  3  Mod.  332;  White's  Case,  6 
Mod.  18;  Rex  v.  Baker,  3  Burr.  1265. 

United  States.  —  Ex  p.  Bradley,  7  Wall.  (U. 
S.)  364;  Ex  p.  Robinson,  19  Wall.  (U.  S.)  505. 

California.  —  People  v.  Turner,  I  Cal.  143, 
52  Am.  Dec.  295,  note. 

Colorado.  —  See  Butler  v.  People,  2  Colo.  295. 

Florida.  — State  v.  Kirke,  12  Fla.  278,  95  Am. 
Dec.  314,  note;  State  v.  Finley,  30  Fla.  302, 
325. 

Indiana.  —  Walls  v.  Palmer,  64  Ind.  493. 
Missouri.  —  State  v.  Peabody,  63  Mo.  App. 
378. 

Neiu  York.  —  Matter  of  Gephard,  1  Johns. 
Cas.  (N.  Y.)  134;  People  v.  Justices,  1  Johns. 
Cas.  (N.  Y.)  181. 


Tennessee.  —  See  Ingersoll  v.  Howard,  1 
Heisk.  (Tenn.)  247. 

Washington.  —  State  v.  Sachs,  2  Wash.  373, 
26  Am.  St.  Rep.  857. 

Admission  to  Examination.  —  Mandamus  is  a 
proper  remedy  where  a  person  entitled  to  be 
examined  for  admission  to  practice  law  is  re- 
fused an  examination.  Stale  v.  Baker,  25  Fla. 
5g8;  Bureau  v.  Genest,  1  Rev.  Leg.  674.  See 
also  Com.  v.  Judges,  1  S.  &  R.  (Pa.)  187. 

7.  Writ  Issued  Only  in  Plain  Case  of  Wrong  or 
Injustice —  United  States.  —  Ex  p.  Wall,  107  U. 
S.  265;  Exp.  Burr,  9  Wheat.  (U.  S.)  529. 

Florida. — State  v.  Maxwell,  19  Fla.  31; 
State  v.  Finley,  30  Fla.  302. 

Indiana.  — Walls  v.  Palmer,  64  Ind.  493. 
New  York.  —  People  v.  Dowling,  55  Barb. 
(N.  Y.)  197,  37  How.  Pr.  (N.  Y.)  394;  Matter  of 
Gephard,  1  Johns.  Cas.  (N.  Y.)  134. 

8.  Superior  Court  Without  Jurisdiction. — Walls 
v.  Palmer,  64  Ind.  493. 

Mandamus  Will  Not  Lie  from  the  United  States 
Supreme  Court  to  the  Supreme  Court  of  a  State  to 
compel  the  latter  to  reinstate  an  attorney  dis- 
barred by  it.    In  re  Green,  141  U.  S.  325. 

9.  Remedy  by  Certiorari.  —  Ex  p.  Biggs,  64 
N.  Car.  202,  distinguishing  Ex  p.  Bradley,  7 
Wall.  (U.  S.)  376,  and  People  v.  Justices,  1 
Johns.  Cas.  (N.  Y.)  181. 

10.  Permitting  Attorney  to  Appear.  —  Withers 
v.  State,  36  Ala.  252;  People  v.  Grady,  66  Hun 
(N.  Y  )  465,  affirmed  144  N.  Y.  685. 

To  Court  Martial.  —  Mandamus  lies  to  compel 
a  court-martial  to  permit  an  attorney  to  appear 
before  it  in  a  proper  case.  State  v.  Crosby,  24 
Nev.  115.  77  Am.  St.  Rep  786. 

Admission  of  Attorney  10  Court  Room.  —  In 
People  v.  Goff,  (Supm.  Ct.  Spec.  T.)  27  Misc. 
(N.  Y.)  331,  a  peremptory  writ  of  mandamus 
to  compel  a  court  to  admit  a  district  attorney 
to  the  court  room  at  any  time  while  the  court 
might  be  in  session  was  refused  on  the  facts 
of  the  case  as  shown  by  the  opposing  affidavit, 
but  an  alternative  writ  lor  the  trial  of  such 
issues  of  fact  was  granted. 
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Recognition  of  Attorney.  —  So  also  the  writ  will  lie  to  compel  a  court  to  recog- 
nize the  relator  as  county  attorney  and  to  permit  him  to  appear  as  such  in  a 
suit  by  or  against  the  county  and  in  which  he  has  a  right  and  it  is  his  duty  to 
appear.1  But  the  writ  has  been  denied  for  this  purpose  where  the  relator 
was  not  without  other  remedy  and  the  matter  was  within  the  discretion  of 
the  respondent.2 

Appearance  by  Counsel.  —  Mandamus  will  not  lie  to  compel  a  court  to  permit  a 
party  to  be  heard  by  counsel  where  such  party  has  no  right  to  be  so  heard.3 

Substitution  of  Attorney.  —  Mandamus  lies  in  a  proper  case  to  compel  a  court 
to  allow  the  substitution  of  an  attorney  in  a  case  pending  before  it,  when 
there  is  no  other  adequate  remedy.'1 

d.  As  TO  Records.  —  Mandamus  lies  to  compel  a  judge  to  admit  a  deed 
to  record,5  or  to  furnish  a  copy  of  a  record,0  or  to  make  or  cause  to  be  made 
entries  in  his  record  in  accordance  with  the  facts,  where  he  improperly  refuses 
to  do  so.'  But  the  writ  will  not  lie  to  compel  a  judge  to  make  entries  not  in 
accordance  with  the  facts,**  or  which  it  is  not  his  duty  to  make,9  or  which  are 
not  necessary  to  perfect  the  right  of  the  party  applying  therefor.10 

e.  In  RESPECT  TO  RECEIVERS  —  Appointment  of  Receivers.  — Mandamus  is  an 
appropriate  remedy  to  compel  a  court  to  act  upon  an  application  for  the 
appointment  of  a  receiver.11  But  the  writ  will  ordinarily  not  be  granted  to 
review  the  action  of  a  court  in  respect  to  such  appointments.1* 

Auditing  Receiver's  Accounts  —  Distribution  of  Property. —  Mandamus  to  compel 
judges  to  audit  personally  the  accounts  of  a  receiver  of  an  insolvent  corpora- 
tion and  to  distribute  the  fund  in  his  hands  has  been  denied  where  it  was  not 
their  duty  to  do  so.13 

Enforcement  of  Liens.  —  A  court  may  be  compelled  by  mandamus  to  permit 
the  holders  of  liens  on  property,  in  possession  of  a  receiver  appointed  by  such 
court,  to  enforce  their  liens  in  a  proper  case,  but  the  writ  will  not  be  granted 
where  such  permission  is  unnecessary.14 

f.  As  TO  TAXES.  —  Mandamus  lies  to  compel  a  court  to  levy  a  tax  when 

1.  Recognition  of  County  Attorney.  —  Terrell  v.  See  Douglas  County  Road  Co.  v.  Douglas 
Greene,  88  Tex.  539.    See  also  Exp.  Lusk,  82  County,  5  Oregon  373. 

Ala.  519.    And  see  People  v.  Hallett,  1  Colo.  8.  Entries  Not  According  to  Facts.  —  Chesebro 

352,  in  which  case,  however,  the  writ  was  de-  v.  Babcock,  59  Conn.  213;  Stale  v.  Van  Ells, 

nied,  ihe  court  being  equally  divided  in  opinion  69  Wis.  19.    See  also  State  v.  Lubke,  14  Mo. 

as  to  the  relator's  right  10  the  office.  App.  587. 

2.  State  v.  Read,  49  La.  Ann.  1533;  Jackson  9.  Entries  Not  Required  to  Be  Made.  —  Ex  p. 
v.  Sivayne,  92  Tex.  242.  Story,  12  Pet.  (U.S.)  339;  Com.  v.  Pole,  11  Pa. 

3.  Appearance  by  Counsel.  —  Exp.  Hamilton,  Co.  Ct.  226. 

51  Ala.  66.  10.  Unnecessary   Entry.  —  People  v.  Wayne 

Attorney  in  Fact.  —  Mandamus  will  not  lie  to  Circuit  Judge,  14  Mich.  33. 

compel  a  judge  10  permit  an  appearance  in  a  11.  Appointment  of  Receivers  —  Mandamus  to 

cause  by  an  attorney  in  fact.    State  v.  Judge,  Compel  Court  to  Act.  —  State  v.  First  Judicial 

12  La.  Ann.  342;  Bowlsby  v.  Johnston,  13  N.  Dist.  Ct.,  16  Mont.  274.    In  this  case,  how- 

J.  L.  349.  ever,  the  writ  was  denied  on  the  ground  that 

4.  Substitution  of  Attorneys.  —  Downer  v.  Nor-  the  lower  court  did  not  refuse  to  act,  but  had 
ton,  16  Cal.  436;   Rundberg   v.  Belcher,  118  already  acted. 

Cal.  589.     See  State  v.  Langley,  13  Wash.  12.  Action  of  Court  Not  Controlled.  —  Scott  v. 

636-  Speed,  58  Mich.  311;  Thomas  v.  Gartner,  97 

The  Writ  Will  Not  Lie  to  vacate  an  order  de-  Mich.  608;  Wm.  Wright  Co.  v.  Wayne  Circuit 

nying  a  motion  for  a  change  of  attorneys  to  Judge,  109  Mich.  139. 

defend  a  party  at  the  expense  of  the  county  The  Writ  Has  Been  Granted,  however,  to  corn- 
where  the  court  in  its  discretion  has  appointed  pel  the  v  acation  of  an  order  appointing  a  re- 
an  attorney  for  that  purpose.  Baker  v.  State,  ceiver  where  the  court  had  no  power  to  make 
86  Wis.  474.  the  order.    People  v.  St.  Clair  Circuit  Judge, 

5.  Admission  of  Deed  to  Record. —  Dawson  v.  31  Mich.  456.  Or  to  compel  a  court  to  restore 
Thruston,  2  Hen.  &  M.  (Va.)  132;  Manns  v.  an  order  appointing  a  receiver  which  it  had 
Givens,  7  Leigh  (Va.)  689.  erroneously  vacated.    Ralph  v.  Wisner,  100 

6.  Furnishing    Copy  of  Record.  —  Smith   v.  Mich.  164. 

Moore,  38  Conn.  105.  13.  Auditing  Accounts.— Mandam us  to  Ches- 

7.  Making  Entries  in  Record.  —  Beebe  v.  Lock-  ter  County  Judges,  193  Pa.  St.  25T. 

ert,  6  Ark.  422:  Smith  v.  Moore,  38  Conn.  105;  14.  Enforcement  of   Liens.  —  Petaluma  Sav. 

Ingersoll  v.  Howard,  1   Heisk.  (Tenn.)  247.  Bank  v.  Sin  Francisco,  111  Cal.  4S8. 
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required  by  statute  to  do  so.1  But  the  writ  will  not  lie  to  compel  a  review 
of  a  decree  for  delinquent  taxes  from  which  an  appeal  may  be  taken.2 

g.  Granting  Licenses.  —  It  is  held  that  the  action  of  a  judge  in  passing 
upon  an  application  for  a  license  to  sell  liquor  is  judicial  and  cannot  be 
reviewed  by  mandamus,  and  the  writ  will  therefore  not  lie  to  compel  the 
judge  to  grant  such  license  although  his  refusal  to  do  so  may  have  been 
erroneous.3 

h.  Allowance  of  Claims.  —  Mandamus  lies  to  compel  a  court  to  make 
the  necessary  order  for  the  payment  of  money  or  claims  in  a  proper  case;4 
but  not  where  there  is  a  remedy  by  appeal,5  or  where  the  matter  is  discre- 
tionary with  the  lower  court.6 

VI.  Acts  and  Proceedings  of  Legislative  Bodies  and  Officers  —  1.  In 
General.  —  It  is  a  well  settled  general  rule  that  mandamus  will  not  lie  to 
coerce  a  legislative  body  in  relation  to  the  performance  of  any  function  which 
is  legislative  in  its  character  and  as  to  which  it  is  vested  with  a  discretionary 
power,  nor  will  it  lie  to  regulate  the  conduct  of  an  officer  thereof  in  the  per- 
formance of  any  act  as  to  which  he  is  vested  with  discretionary  powers.7 

Exception  to  Rule.  — -It  has  been  said  that  the  courts  will  not  interfere  with 
the  exercise  of  such  discretionary  powers,  except  for  grave  reasons,  such  as 
where  fraud,  corruption,  improper  motives  or  influences,  plain  disregard  of 
duty,  or  gross  abuse  of  power  or  violation  of  law,  enter  into  or  characterize 
the  result.  Difference  in  opinion  or  judgment  is  never  regarded  as  a  sufficient 
ground  for  such  interference.8  It  is  equally  well  settled  that  mandamus  will 
lie  against  the  officers  of  legislative  bodies  to  coerce  the  performance  of  func- 
tions which  are  purely  ministerial,  and  as  to  the  performance  of  which  the 
officer  sought  to  be  coerced  has  no  discretion,  and  as  to  the  performance  of 
which  his  obligation  to  perform  is  mandatory.  And,  at  least  a"s  to  inferior 
legislative  bodies  such  as  city  councils,  village  boards,  and  county  commis- 
sioners, mandamus  will  lie  to  compel  them  as  a  body  to  perform  a  duty  imposed 
on  them  and  as  to  the  performance  of  which  they  have  no  discretion.9  Like- 
wise while  the  discretion  of  such  a  body  will  not  be  controlled  so  far  as  it 
relates  to  the  matter  concerning  which  it  is  authorized  to  exercise  its  discre- 
tion, mandamus  may  lie  to  compel  it  to  exercise  its  discretion.10 

2.  State  Legislature  and  Officers  —  a.  When  Acting  as  a  Body.  —  Under 
the  common  law  Parliament  was  not  subject  to  coercion  by  mandamus, 11  nor 

1.  Levy  of  Tax.  —  Manor  v.  McCall,  5  Ga.  As  10  the  allowance  of  claims  for  witness 
522.  fees,  see  supra,  this  section.  Costs,  note. 

2.  Review  of  Decree  for  Taxes.  —  Wiley  v.  7.  Mandamus  Will  Not  Lie  to  Regulate  Purely 
Beach,  86  Mich.  381.  Legislative  Power.  —  Mitchell  v.  Wiles,  59  Ind. 

3.  Mandamus  to  Compel  Granting  of  License  Re-  364;  Michigan  City  v.  Roberts,  34  Ind.  471; 
fused.  —  Giles's  Case,  2  Stra.  881;  Dunbar  v.  States.  Hays,  50  Mo.  34,  11  Am.  Rep.  402; 
Frazer,  78  Ala.  538;  Ramagnano  v.  Crook,  85  Hyde  Park  Borough,  6  L.  T.  N.  S.  (Pa.)  29; 
Ala.  226;  McCrea  v.  Roberts,  8g  Md.  238;  State  : .  Watertown,  9  Wis.  254. 
Atty.-Gen.  v.  Justices,  5  Ired.  L.  (27  N.  Car.)  8.  Exception  to  Rule.  —  Dailey  v.  New  Haven, 
315.  See  Nordstrom's  Petition,  127  Pa.  St.  60  Conn.  319.  See  also  State  ^.Wilmington, 
542.  3  Harr.  (Del.)  294. 

4.  Payment  of  Claims.  —  Cuthbert  v.  Lewis,  9.  See  notes  infra,  this  section. 

6  Ala.  262;  Exp.  Walter,  8g  Ala.  237,  18  Am.  10.  Compelling  Exercise  of  Discretion.  —  Thus 

St.  Rep.  103.    See  also  Ex  p.  Dowe,  54  Ala.  mandamus  will  lie  to  compel  a  council  to  pass 

258.    And  see  supra,  this  section.  In  Par-  on  a  matter  which  it  is  its  duty  to  pass  on, 

titular    Proceedings  —  Condemnation     Proceed-  such  as  making  an  estimate  of  the  cost  of  a 

ihgs.  public  improvement,  but  mandamus  will  not 

Alimony.  —  Mandamus  lies  to  compel  a  court  lie  to  compel  it  to  fix  the  estimate  at  a  partic- 

to  order  the  payment  of  temporary  alimony.  ular  amount.    Indianapolis  v.  Patterson,  33 

Exp.  King,  27  Ala.  387.  Ind.  157;  People  v.  Buffalo,  (Supm.  Ct.  Spec. 

5.  Remedy  by  Appeal.  —  State  v.  Cape  Girar-  T.)  16  Abb.  N.  Cas.  (N.  Y.)g6,  affirmed  38  Hun 
deau  County  Ct.,  109  Mo.  248.  (N.  Y.)  637. 

6.  Allowance  Discretionary.  —  State  v.  Mar-  11,  Parliament  Not  Amenable  to  Mandamus. — 
shall,  82  Mo.  484.  See  also  Ex  p.  Cook,  2  El.  See  People  v.  Morton,  156  N.  Y.  136,  66  Am. 
&  El.  586,  105  E.  C.  L.  586.  St.  Rep.  547. 
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does  it  in  America  ever  run  to  the  superior  legislative  branches  of  the 
government. 1 

Officers  of  Legislature.  —  Officers  of  a  state  legislature,  so  far  as 
concerns  the  exercise  of  their  legislative  functions,  are  not  subject  to  coercion 
by  mandamus,3  but  as  to  the  duties  which  are  ministerial  in  their  nature  the 
remedy  will  lie.3  Of  course  the  writ  will  not  lie  to  compel  an  officer  to  do 
an  act  in  respect  to  which  he  is  merely  the  agent  or  servant  of  the  legislature, 
because  in  such  case  the  duty  is  not  his.4  In  at  least  one  instance  the  power 
of  the  court  to  issue  its  mandate  to  an  officer  of  the  legislature,  during  the 
legislative  session  and  when  such  officer  is  exempt  from  arrest,  to  compel  the 
performance  of  a  ministerial  duty,  has  been  doubted,  though  no  question 
exists  as  to  their  power  to  do  so  during  a  recess  of  the  legislature  when  the 
court  could  enforce  its  mandates.5 

3.  Municipal  Legislative  Bodies  and  Officers  —  a.  When  Acting  as  a  Body 
—  (i)  Compelling  Exercise  of  Functions  in  General.  —  Municipal  legislative 
bodies,  like  the  superior  legislative  bodies  of  the  state  government,  in  the 
performance  of  purely  legislative  functions,  are  exempt  from  coercion  by 
mandamus,6  but  such  a  body  is  not,  merely  because  it  has  legislative  functions, 
exempt  from  mandamus  in  respect  to  functions  which  are  not  legislative,7  and 
the  performance  of  a  ministerial  duty  may  as  well  be  enforced  when  it  rests 
upon  an  aggregate  body  like  a  city  council  or  a  board  of  county  supervisors  as 
when  it  is  incumbent  on  a  single  officer.8  Hence,  where  such  a  body  fails  or 
refuses  to  exercise  functions  which  it  is  its  duty  to  exercise,  it  may  be  com- 
pelled so  to  do  by  mandamus.9  Thus  mandamus  will  lie  to  compel  the  mem- 
bers of  a  city  council  to  organize  as  such  where  the  statute  makes  it  their 
fl»?ty  to  do  so.10 

(2)  Making  Regulations  Required  by  Statute  or  Charter.  —  Where  a  city 

Mich.  314,  it  was  held  that  mandamus  would 
not  lie  to  compel  the  president  of  the  state 
senate  to  receive  and  record  in  the  journal 
a  protest  presented  by  a  member,  where  the 
senate  had  refused  to  receive  the  protest,  and 
the  constitution  vested  the  keeping  of  the 
journal  in  the  senate,  since  such  officer  though 
doing  the  clerical  work  was  but  a  servant  of 
the  senate  in  that  regard. 

5.  Power  to  Issue  to  legislative  Officer  During 
Session  Doubted,  —  People  v.  Morton,  156  N.  Y. 
136,  66  Am.  St.  Rep.  547,  reversing  24  N.  Y. 
App.  Div.  563. 

6.  Municipal  Legislative  Bodies  Exempt  in  Re- 
gard to  Legislative  Functions. —  Kennedy  v. 
Washington,  3  Cranch  (C.  C.)  595,  14  Fed. 
Cas.  No.  7,708;  Young  v.  Carey,  80  111.  App. 
601. 

7.  City  Council  Not  Exempt  Merely  Because  a 
Legislative  Body. —  Kaye  v.  Kean,  18  B.  Mon. 
(Ky.)  839. 

8.  Ministerial  Duty  Besting  on  Legislative 
Body  May  Be  Coerced.  —  People  v.  Detroit,  28 
Mich.  228,  15  Am.  Rep.  202. 

9.  Council  May  be  Compelled  to  Exercise  Func- 
tions, —  State  v.  Shakespeare,  41  La.  Ann.  156; 
Reock  v.  Newark,  33  N.  J.  L.  129;  People  v. 
Richmond,  (Supm.  Ct.  Spec.  T.)  5  Misc.  (N. 
Y.)  26. 

Duty  to  Collect  Tolls.  —  Mandamus  will  lie  to 
compel  a  city  council  to  collect  lolls  at  a  ferry 
operated  by  it  where  it  is  its  duty  so  to  do 
under  the  law  and  it  is  threatening  to  operate 
the  ferry  without  charge.  Atty.-Gen.  v. 
Boston,  123  Mass.  460. 

10.  Organization  of  Council. — Com.  v.  Ayre,  8 
Kulp  (Pa.)  243. 
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1.  State  Legislature,  —  State  v.  Meier,  72  Mo. 
App.  618;  State  v.  Bolte,  151  Mo.  362,  74  Am. 
St.  Rep.  537.  See  also  Ex  p.  Echols,  39  Ala. 
700,  88  Am.  Dec.  749;  People  v.  Morton,  156 
\\  Y.  136,  66  Am.  St.  Rep.  547. 

2.  Speaker  of  House.  —  Thus  ii  has  been  held 
that  it  will  not  lie  to  compel  the  speaker  of  the 
[louse  of  Representatives  to  send  a  bill  to  the 
Senate,  which  the  relator  claimed  had  passed 
the  House,  where  the  speaker  had  determined 
that  it  had  not  passed,  and  his  ruling  had  been 
sustained  by  the  House,  since  the  determina- 
tion of  such  a  quesiion  is  a  legislative  function. 
Exp.  Echols,  39  Ala.  698,  88  Am.  Dec.  749; 
State  v.  Bolte,  151  Mo.  362,  74  Am.  St.  Rep. 
537- 

Correction  of  Journal.  —  Mandamus  will  not 
lie  to  compel  persons  charged  with  the  custody 
of  the  journal  of  a  legislature  to  correct  the 
minutes  of  the  legislative  proceedings,  that 
duty  beingone  devolving  upon  the  legislature 
alone.  Burkhart  v.  Reed,  2  Idaho  470,  affirmed 
134  U.  S.  361;  dough  v.  Curtis,  2  Idaho  488, 
affirmed  1 34  U.  S.  361. 

3.  Ministerial  Duties  of  Legislative  Officers.  — 
Exp.  Echols,  39  Ala.  698,  88  Am.  Dec.  749. 

Instances  of  Ministerial  Duties  —  Signing 
Certificate  of  Election.  —  State  v.  Moffitt,  5  Ohio 
358. 

Certi  ficate  of  Mileage  by  Speaker.  —  Ex  p. 
Pickett,  24  Ala.  91. 

Opening-  and  Publishing  Election  Returns.  — 
State  v.  Elder,  31  Neb.  169. 

Publication  of  Law.  —  Wolfe  v.  McCaull,  76 
Va.  876.    See  also  Wise  v.  Bigger,  79  Va.  269. 

4.  Officer  Acting  as  Servant  or  Agent  of  Legis- 
lature.—  Thus,  in  Turnbull  v.  Giddings,  95 
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charter  or  statute  imposes  on  a  municipal  legislative  body  a  mandatory  duty  to 
make  certain  regulations,  as  to  fix  the  rate  of  tolls  to  be  charged  by  a  turnpike 
company,1  or  water  rates  which  shall  be  charged  by  a  water  company,2  or  to 
fix  the  amount  of  a  bond  which  shall  be  given  by  a  public  officer,3  or  to 
designate  the  place  and  manner  of  erecting  and  installing  electric  light  poles 
and  wires  in  the  streets  of  a  city,  it  may  be  compelled  so  to  do  by  mandamus.4 
Likewise  mandamus  has  been  held  to  lie  when  it  is  its  duty  to  appoint  a  com- 
mission to  establish  a  line- of  wharf  heads,5  or  make  an  estimate  of  damages 
occasioned  by  a  public  improvement,6 

(3)  Making  Appropriations.  — So  too  mandamus  will  lie  to  compel  a  city 
council  to  appropriate  a  sum  of  money  for  the  maintenance  of  a  public  board  7 
or  to  pay  bonds  of  the  city,8  when  a  statute  makes  it  their  duty  so  to  do.  It 
will  not  lie,  however,  to  compel  the  making  of  an  appropriation  to  pay  a  claim 
against  the  municipality  which  has  not  been  audited  and  allowed.9 

(4)  Compelling  Issuance  of  Bonds.  —  It  has  been  held  that  after  condemna- 
tion proceedings  have  been  had  and  an  award  made,  a  city  council  may  be 
compelled  by  mandamus  to  issue  its  bonds  in  satisfaction  of  the  award  as 
required  by  the  law  under  which  the  proceedings  were  instituted.10  It  is  the 
appropriate  remedy  to  compel  the  issuance  of  municipal  aid  bonds  where  it  is 
the  duty  of  the  council  to  issue  the  same  pursuant  to  a  vote  of  the  people  of 
the  municipality,  since  in  such  case  the  council  has  no  discretion  in  the  mat- 
ter ; 11  or  where  the  duty  to  issue  the  bonds  is  imposed  by  a  mandatory  statute.12 
It  will  not,  however,  lie  where  it  does  not  clearly  appear  that  it  is  the  duty 
of  the  council  to  issue  the  bonds.13 

(5)  Compelling  Levy  of  Tax  —  (a)  To  Pay  Judgments.  —  Mandamus  lies  to 
compel  a  city  council,14  or  a  county  board, 15  to  levy  and  collect  a  tax  with  which 
to  pay  a  judgment  against  the  city  or  county,  where  it  is  their  duty  to  do  so. 
Where  such  bodies  are  vested  with  the  power  of  levying  a  tax  not  exceeding 
a  certain  rate,  it  is  their  duty  to  levy  such  a  rate,  not  exceeding  the  maximum 
limit,  as  will  carry  on  the  government  of  the  municipality  and  either  pay  or 
reduce  the  amount  of  the  judgment,  and  the  performance  of  such  duty  may 
be  coerced  by  mandamus.  The  duty  so  to  do  results  from  the  plain  moral  as 
well  as  legal  obligation  of  the  municipality  to  pay  its  debts,  and  no  dis- 
cretion within  the  limits  of  the  performance  of  that  duty  can  be  rightfully 


1.  Fixing  Rate  of  Tolls.  —  Stony  Hill  Turn- 
pike Road  Co.  v.  Placer  County,  88  Cal.  632. 

2.  Water  Rates.  —  Spring  Valley  Water 
Works  v.  San  Francisco,  61  Cal.  18. 

3.  Fixing  Amount  of  Official  Bonds.  —  Lafay- 
ette v.  State,  6q  Ind.  218. 

4.  Designating  Place  and  Manner  of  Installing 
Electric  Wires.  —  Norvvalk,  etc.,  Electric  Light 
Co.  v.  South  Norwalk,  71  Conn.  381. 

5.  Appoint  Commissioners.  —  Savannah  v. 
State,  4  Ga.  26. 

6.  Reock  v.  Newark,  33  N.  J.  L.  129. 

7.  Appropriation  for  Public  Board.  —  State  v. 
Shakespeare,  41  La.  Ann.  156;  Perkins  v. 
Slack,  86  Pa.  St.  270;  South  St.  Btidge  Com'rs 
v.  Philadelphia.  7  Phila.  (Pa.)  298,  3  Brews. 
(Pa.)  596.  See  also  Riley  v.  Kansas  City,  31 
Mo.  App.  439. 

8.  To  Pay  Bonds.  —  Com.  v.  Pittsburgh,  88 
Pa.  St.  66. 

9.  Appropriation  for  Claim  Not  Allowed.  — 

Falkner  v.  Judge,  19  Ala.  177. 

10.  Issuance  of  Bonds. — People  v.  Guggen- 
heimer,  (Supm.  Ct.  Spec.  T.)  28  Misc.  (N.  Y.) 
735- 

11.  Municipal  Aid  Bonds. — Kokomo  v.  State, 
57  Ind.  152.    See  also  Louisville,  etc.,  R.  Co. 


v.  Davidson  County  Ct.,  1  Sneed  (Tenn.)  637, 
62  Am.  Dec.  424. 

12.  Duty  to  Issue  Bonds  Imposed  by  Mandatory 
Statute.  —  People  v.  New  York,  45  Barb.  (N. 
Y.)  473,  affirmed  3  Keyes  (N.  Y.)  81.  See  also 
People  v.  Flagg,  46  N.  Y.  400;  People  v. 
Syracuse,  144  N.  Y.  63;  People  v.  Gravesend, 
154  N.  Y.  381. 

13.  Duty  to  Issue  Bonds  Must  Be  Clear. — Ex  p. 
Coster,  8  N.  Bruns.  349.  See  also  People  v. 
Detioit,  28  Mich.  228. 

14.  Levy  of  Tax  by  City  Council.— Eufaula  v. 
Hickman,  57  Ala.  338;  Stevens  v.  Miller  3 
Kan.  App.  192;  Phelps  v.  Lodge,  60  Kan.  122; 
State  7.  Norvell,  80  Mo.  App.  180;  State  v. 
Racine,  22  Wis.  258;  Butz  v.  Muscatine,  8 
Wall.  (U.  S.)  575.  See  also  State  v.  Jackson- 
ville, 22  Fla.  21;  Fleming  v.  Dyer,  (Ky.  189S) 
47  S.  W.  Rep.  444. 

15.  County  Board. —  People  v.  Rio  Grande 
County,  7  Colo.  App.  229;  Carroll  v.  Board  of 
Police,  28  Miss.  38;  Board  of  Police  v.  Grant, 
9  Smed.  &  M.  (Miss.)  77.  See  also  Territory  v. 
Woodbury,  1  N.  Dak.  85;  Utica  Water-Works 
Co.  v.  Utica,  31  Hun  (N.  Y.)  426;  People  v 
Ulster  County,  93  N.  Y.  397,  affirming  29  Hun 
(N.  Y.)  185. 
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claimed  by  the  city  council  or  county  board.1  Mandamus  will  not  lie  to 
compel  the  inclusion  in  the  budget  of  a  judgment  which  would  necessitate 
the  levy  of  a  rate  in  excess  of  the  maximum  rate.2 

Jurisdiction  of  Federal  Courts.  —  The  federal  courts  may  issue  writs  to  compel 
the  levy  of  a  tax  to  pay  judgments  which  they  have  rendered  against  counties 
or  other  municipal  corporations.3 

Express  Statutory  Provision,  —  In  some  states  it  is  expressly  provided  by  statute 
that  on  the  return  of  an  execution  against  a  municipal  corporation,  unsatisfied 
in  whole  or  in  part  for  want  of  property  whereon  to  levy,  the  trustees  or 
council  may  be  compelled  by  mandamus  to  levy  and  collect  a  tax,  within  the 
constitutional  limits,  for  the  payment  of  such  judgment.4 

(b)  To  Pay  Bonds  and  interest.  —  Mandamus  will  lie  to  compel  a  city  council  to 
levy  and  collect  a  tax  with  which  to  pay  the  principal,5  or  interest,6  on  bonds 
which  it  has  theretofore  issued,  where  it  has  the  power  and  it  is  its  duty  so 
to  do. 

(c)  To  Pay  Appropriations.  —  It  has  been  held  that  the  writ  will  issue  to  compel 
the  board  of  county  commissioners  to  levy  a  tax  with  which  to  pay  an  appro- 
priation in  aid  of  a  railroad  theretofore  made,  pursuant  to  a  vote  of  the  free- 
holders of  a  township,  since  in  such  case  the  board  has  no  discretion  in  the 
matter.1, 

(d)  To  Discharge  Contract.  —  Where  a  county  board  is  authorized  to  make  con- 
tracts in  behalf  of  the  county  and  also  to  levy  a  tax  for  the  purpose  of  dis- 
charging the  contract,  mandamus  will  lie  to  compel  such  board  to  levy  a  tax 
for  the  purpose  of  discharging  a  contract  duly  entered  into  by  them,  where 
the  contractor's  claim  therefor  has  been  duly  audited  and  allowed.8 

(e)  To  Pay  Award.  —  Where  a  city  has  decided  to  take  certain  lands  for  street 
purposes,  and  the  city  is  powerless  to  revoke  such  decision,  and  the  value  of 
the  lands  has  been  appraised,  the  duty  of  the  city  council  to  levy  and  assess 
a  tax  to  pay  the  award  may  be  enforced  by  mandamus.9 

(f)  To  Pay  Department  Expenses.  —  Mandamus  will  lie  to  compel  the  county  com- 
missioners to  comply  with  a  law  requiring  them  to  levy  a  tax  not  exceeding  a 
certain  amount  for  the  use  of  and  on  the  request  of  one  of  the  departments  of  the 
municipal  government,  where  they  refuse  so  to  do  after  being  duly  requested.10 

(6)  Compelling  Award  of  Contract.  —  Where  a  city  charter  provides  that 
contracts  for  public  improvements  shall  be  let  to  the  lowest  bidder  and  further 
provides  that  the  city  council  shall  have  the  right  to  reject  any  and  all  bids, 
mandamus  will  not  lie  to  compel  the  members  of  the  city  council  to  award 
the  contract  to  one  who  was  the  lowest  bidder  therefor,  since  so  to  do  would 
infringe  the  council's  discretionary  power  to  reject  the  bid.11 

1.  Coy  v.  Lyons  City,  17  Iowa  I,  85  Am.  Graham,  2  Met.  (Ky.)  56;  Com.  v.  Allegheny 
Dec.  539,  note;  U.  S.  v.  New  Orleans,  31  Fed.  Counly,  32  Pa.  St.  218;  Com.  v.  Pittsburgh,  34. 
Rep.  537-  Pa.  St.  496;  Com.  v.  Perkins,  43  Pa.  St.  400. 

2.  Levy  in  Excess  of  Maximum  Rate  Cannot  Be  See  also  Osborne  v.  Kammer,  96  Va.  228. 
Compelled.  —  U.  S.  v.  New  Orleans,  31  Fed.  7.  To  Pay  Appropriation.  —  Knox  County  v. 
Rep.  537;  State  v.  Sheldon,  53  Neb.  365.    See  Montgomery,  106  Ind.  517. 

also  Sherman  v.  Smith,  )2  Tex.  Civ.  App.  580.  8.  To  Discharge  Contract.  —  Carroll  v.  Board 

See  also  title  Taxation.  of  Police,  28  Miss.  38. 

3.  Jurisdiction  of  Federal  Courts.  —  Deuel  9.  To  Pay  Award. —  People  v.  Syracuse,  78  N. 
County  v.  Buchanan  County  First  Nat.  Bank,  Y.  56,  (Supm.  Ct.  Spec.  T.)  20  How,  Pr.  (N. 
58  U.  S.  App.  579;  Harshman  v.  Knox  County,  Y.)  491. 

122  U.  S.  306,  reversing  15  Fed.  Rep.  704.  10.  To  Pay  Department  Expenses. —  State  v. 

4.  Express  Statutory  Provision.  — State  v.  Nor-  Rose,  26  Fla.  117. 

veil,  80  Mo.  App.  184.    See  also  statutes  of  the  11.  Compelling  Award  of  Contract.  —  State  v. 

various  states.  New  Orleans,  48  La   \nn.  643. 

5.  Payment  of  Bonds.  —  Eufaula  v  Hickman,  Designation  of  Official  Newspaper. — Mandamus 
57  Ala.  340;  Com.  v.  Pittsburgh,  34  Pa.  St.  will  not  lie  at  the  suit  of  the  publisher  of  a 
509.  See  also  Hill  v.  Judges,  32  Fed.  Rep.  newspaper,  claimed  by  him  to  have  the  largest 
714,  affimn-it  140  U.  S.  44.  circulation  in  a  city,  to  compel  the  city  council 

6.  Payment  of  Interest  on  Bonds.  —  State  v.  to  designate  his  paper  as  one  in  which  the 
New  Orleans,  34  La.  Ann.  477;  Maddox  v.  city's  advertising  shall  be  made,  under  a  stat- 
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(7)  Compelling  Election  of  Municipal  Officers.  — Where  the  statute  imposes 
upon  one  branch  of  a  city  council  the  duty  of  meeting  with  the  other  branch 
thereof  for  the  purpose  of  electing  certain  municipal  officers,  mandamus  will 
lie  to  compel  the  members  of  the  first  named  branch  to  meet  with  the  other 
branch  for  such  purpose.1  So,  too,  where  it  is  their  duty  annually  to  elect 
certain  officers,8  or  act  on  nominations  made  by  the  mayor,3  mandamus  will  lie 
to  compel  them  to  do  so ;  but  it  will  not  lie  where  they  have  a  discretion  either 
to  appoint  or  not  to  appoint  a  nominee  of  the  mayor.* 

(8)  Ordering  Holding  of  Election.  —  Mandamus  will  lie  to  compel  the 
council  to  order  the  holding  of  an  election  where  it  is  provided  by  statute 
that  the  council  shall  on  presentation  of  a  petition  therefor  submit  a  certain 
question  to  the  electors  of  a  city,  and  a  sufficient  petition  has  been  presented,5 
or  where  a  vacancy  in  a  municipal  office  occurs  and  the  charter  provides  that 
they  shall  order  an  election  within  a  specified  time  after  the  vacancy  occurs.6 
It  will  not,  however,  lie  in  the  first  above  mentioned  instance  where  there  has 
been  no  refusal  on  the  part  of  the  council  to  hold  the  election  nor  an  unrea- 
sonable delay  in  ordering  it,'  nor  in  the  latter  instance  where  the  council  is 
vested  with  discretionary  power  as  to  the  time  of  ordering  the  holding  of  the 
election  and  it  appears  that  it  will  be  no  hardship  to  await  the  holding  of 
the  regular  election.8 

(9)  Compelling  Consideration  of  Qualification  of  Members.  —  Where  a  city 
council  has  power  to  pass  upon  the  qualification  or  eligibility  of  its  own  mem- 
bers mandamus  will  not  lie  to  compel  them  to  seat  a  person  who  has  been 
elected  to  membership.9 

if  the  Council  Refuses  to  Act  upon  the  application  for  membership  mandamus 
will  lie  to  compel  them  to  act. 10 

(10)  Compelling  Restoration  to  Office.  —  Mandamus  will  lie  to  compel  a  city 
council  to  restore  a  relator  to  an  office  from  which  he  has  been  ousted,  where 
the  council,  under  a  charter  provision  authorizing  them  to  remove  officers  for 
malconduct  in  office,  have  assumed  to  oust  the  relator  on  a  charge  not  consti- 
tuting malconduct  in  office,  though  had  the  offense  been  one  of  which  the 
council  had  jurisdiction,  its  decision  could  not  be  reviewed  by  the  courts.11 

(1 1)  Severing  or  Adding  Territory  to  Corporation.  —  Where  a  statute  makes 
it  the  duty  of  the  city  council  to  add  to  or  sever  territory  from  the  corporate 
territory  on  presentation  of  a  petition  therefor  signed  by  a  certain  proportion 
of  the  inhabitants  of  the  territory  affected,  mandamus  will  lie  to  compel  them 

ute  requiring  the  council  to  designate  not  to  7.  Mandamus  Will  Not  Lie  when  Council  Has 

exceed  four  newspapers  having  the  largest  Not  Refused  to  Act.  —  State  v.  Columbia,  22  S. 

circulation  in  the  city,  in  which  the  city  ad-  Car.  583. 

vertising  shall  be  done,  since  the  council  is  8.  When  Council  Has  Discretionary  Powers  as  to 

vested  wilh  the  power,  and  in  exercising  it  Time  of  Holding.  —  State  v.  Pawtucket,  18  R.  I. 

must  use  its  own  judgment  in  determining  350. 

what   papers   have  the   largest  circulation.  9.  Mandamus  Will  Not  Lie  to  Seat  Member. — 

People  v.  Troy,  78  N.  Y.  33,  34  Am.  Rep.  500.  Hildreth  v.  Heath,  1  111.  App.  82;  Cooley  v. 

1.  Compelling  Joint  Session  to  Elect  Officers. —  Fitzgerald,  41  Mich.  2;  Shimp's  Case,  3  Lane. 
Lamb  v.  Lynd,  44  Pa.  St.  336;  Littlefield  v.  Bar  (Pa.)  Jan.  20,  1872.  But  see  State  v.  Wil- 
Newell,  85  Me.  246.  mington,  3  Harr.  (Del.)  294,  wherein  it  was 

2.  Compelling  Holding  of  Election.  —  Atty.-  held  that  mandamus  would  lie  to  compel  a 
Gen.  v.  Lawrence,  111  Mass.  90;  Rex  v.  Nor-  city  council  to  judge  of  the  qualifications  of 
wich,  1  B.  &  Ad  310,  20  E.  C.  L.  393.  See  one  claiming  to  have  been  elected  thereto  ac- 
also  Presidenl  v.  Elizabeth,  40  Fed.  Rep.  799.  cording  to  law,  and  impliedly  holding  that  the 

3.  Nominations  by  Mayor.  —  Atty. -Gen.  v.  writ  would  lie  to  compel  the  seating  of  one 
Detroit,  29  Mich.  108.  whom  the  council  had  erroneously  adjudged 

4.  Where  Council  Has  Discretionary  Powers. —  to  be  disqualified,  where  clearly  under  ihe  law 
Matter  of  Rensselaer,  (Supm.  Ct.  Spec.  T.)  31  he  was  not  disqualified. 

Misc.  (N.  Y.)  512.  10.  Hildreth  v.  Heath,  1  111.  App.  82;  State 

5.  Ordering  Holding  Pursuant  to  Petition. —  v.  Rahway,  33  N.  J.  L.  in. 

People  v.  San  Diego,  85  Cal.  369.  11.  Compelling  Restoration  to  Office. — Johnson 

6.  Election  to  Fill  Vacancy.  —  People  v.  v.  Galveston,  11  Tex.  Civ.  App.  469;  State  v. 
Brooklyn,  77  N.  Y.  503,  33  Am.  Rep.  659;  Watertown,  9  Wis.  254.  See  also  Riley  ». 
State  v.  Rahway,  33  N.  J.  L.  110.  Kansas  City,  31  Mo.  App.  439. 
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to  pass  on  the  sufficiency  of  the  petition,  and  in  case  they  find  it  is  in  accord- 
ance with  the  requirements  of  the  statute  compel  them  to  pass  an  ordinance 
disconnecting  such  territory  or  adding  it  to  the  corporate  territory  as  the  case 
may  be.1 

(12)  Miscellaneous  Matters.  —  It  may  be  stated  as  a  general  rule  that  where 
a  statute  or  the  city  charter  imposes  on  the  council  a  mandatory  duty,  as  to 
the  performance  of  which  they  have  no  discretion,  mandamus  will  lie  to  com- 
pel its  performance.2 

b.  Officers  of  Municipal  Legislative  Body.  —  Officers  of  a  munici- 
pal legislative  body,  so  far  as  concerns  matters  which  are  legislative  in  their 
character,  are  not  amenable  to  coercion  by  mandamus,  but  as  to  matters  which 
are  purely  ministerial  in  their  nature  and  as  to  the  performance  of  which  the 
officer  has  no  discretion  the  writ  will  lie.  He  is  not  as  to  such  matters  exempt 
from  judicial  control  merely  because  of  his  being  an  officer  of  a  legislative 
body.3  Thus  where  the  charter  requires  the  president  of  the  council  to  sign, 
for  purposes  of  authentication,  ordinances  which  have  been  passed  by  the 
council,  mandamus  will  lie  to  compel  him  to  sign  an  ordinance  which  has  been 
duly  passed  by  the  council.4  It  will  lie  to  compel  him  to  receive  a  member's 
vote  which  he  has  excluded  on  the  ground  that  the  member  was  so  inter- 
ested as  to  be  disqualified  from  voting  on  the  question,  where  it  appears 
that  his  relation  to  the  matter  is  not  such  as  disqualifies  him.5  It  has  been 
held,  however,  -that  the  writ  will  not  lie  to  compel  a  member  to  attend  meet- 
ings of  the  common  council  and  to  perform  his  general  duties  as  a  member 
regularly.6 

VII.  Against  Private  Corporations,  Their  Officers  and  Agents,  and 
Individuals  —  1.  Scope  of  Remedy  —  a.  In  General.  —  The  old  rule  undoubt- 
edly was,  that  the  writ  of  mandamus  issued  only  in  cases  of  public  interest 
or  having  some  relation  to  public  offices  or  rights,  and  it  has  frequently  been 
said  not  to  be  available  as  a  private  remedy,  or  against  individuals  in  matters 
which  concern  only  private  relations.7  But  as  extended  and  applied  by 
Lord  Mansfield  it  would  seem  to  be  applicable  in  almost  every  instance  where 
there  exists  a  right  of  pecuniary  value  and  a  corresponding  duty,  for  a  breach 
of  which  damages  cannot  fully  compensate,  and  no  other  specific  and  ade- 
quate legal  remedy  to  compel  specific  performance  exists;8  and  most  of  the 

1.  Disconnecting  or  Adding  Territory  to  Cor-  dictum  to  the  effect  that  mandamus  will  lie  to 
poration.  —  Young  v.  Carey,  184  111.  613,  revers.  compel  the  presiding  officer  of  a  city  council 
ing  80  111.  App.  601 ;  Lebanon  v.  Creel,  (Ky.  to  reverse  his  decision  declaring  a  resolution  to 
1900)  59  S.  W.  Rep.  16.  have  been  carried,  where,  under  the  law,  a  two- 

2.  Compelling  Drawing  of  Warrants.  —  People  thirds  vote  is  necessary  to  carry  the  resolution 
v.  Board  of  Aldermen,  (Supm.  Ct.  Spec.  T.)  18  and  it  is  not  disputed  that  it  did  not  receive  a 
Misc.  (N.  Y.)  533.  two-thirds  vote,  but  merely  a  majority. 

Passing  on  Department  Estimate  of  Municipal  6.  Will  Not  Lie  to  Compel  Member  to  Attend 

Expenses.  —  People  v.  Buffalo,  (Supm.  Ct.  Spec.  Meetings  Regularly.  —  Fitzgerald  v.  Whipple, 

T.)  16  Abb.  N.  Cas.  (N.  Y.)  96,  affirmed  38  Hun  41  Mich.  548. 

(N.  Y.)  637.  7,  Original    Scope    of    Remedy.  —  American 

Acquiring  Lands  for  Park  Purposes.  —  Balti-  Railway-Frog  Co.  v.  Haven,  101  Mass.  398; 

more  v.  Reitz,  50  Md.  574.  Com.  v.  Phoenix  Iron  Co.,  105  Pa.  St.  ill,  51 

Canvassing  Election  Returns.  —  State  v.  Trim-  Am.  Rep.  184,  15  W.  N.  C.  (Pa.)  113,  113  Pa. 

bell,  12  Wash.  440;  State  v.  Board  of  Aldermen,  St.  563,  reversing  13  W.  N.  C.  (Pa.)  177.  And 

1  S.  Car.  30.  see  generally  the  cases  cited  supra,  III.  2. 

3.  Officer  of  Legislative  Body  Amenable  to  Man-  Nature  of  Acts  Compelled  by  Mandamus;  3. 
damus.  —  State  v.   Meier,   72  Mo.  App.  618,  Persons  Subject  to  Writ. 

affirmed  143  Mo.  439.  8.  Remedy  by  Mandamus  as  Applied  by  Lord 

4.  Signing  Ordinances.  —  State  v.  Meier,  72  Mansfield.  —  Rex  v.  Blooer,  2  Burr.  1043;  Rex 
Mo.  App.  618,  affirmed  143  Mo.  439;  Dreyfus  v.  Baker,  3  Burr.  1265,  1  W.  Bl.  300,  352.  See 
v.  Lonergan,  73  Mo.  App.  336.  See  also  Rob-  also  Rex  v.  Land  Tax  Com'rs,  I  T.  R.  146; 
ertson  v.  Robitaille,  7  L.  C.  Rep.  3;  Com.  v.  Rex  v.  Gregory,  4  T.  R.  240,  note  a.  And  see 
Bullock,  2  Montg.  Co.  Rep.  (Pa.)  5.  Wilder  v.  Kelley,  88  Va.  274. 

5.  Recording  Erroneously  Rejected  Vote.  —  Rob-  Remedy  in  Equity.  —  That  there  is  a  remedy 
ertson  v.  Robitaille,  7  L.  C.  Rep.  3.  in  equity  does  not  generally  preclude  man- 

Reversing  Decision  as  to  Passage  of  Resolution.  damus  where  the  right  is  legal  and  the  duty  of 

—  In  Tennant  v   Crocker,  85  Mich.  328,  is  a  a  proper  character  for  specific  performance. 
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decisions  in  which  mandamus  against  individuals  and  private  corporations  has 
been  refused  are  explainable  on  some  one  or  more  of  the  well-established 
grounds  which  govern  generally  the  issuance  of  the  writ.  However,  the  prin- 
ciples upon  which  the  courts  proceed  in  granting  or  refusing  mandamus  to 
compel  the  performance  of  duties  which  are  not  strictly  speaking  of  a  public 
nature,  are  nowhere  very  clearly  enunciated,  and  there  is  great  contrariety 
of  decision  as  to  its  propriety  for  that  purpose.1  The  subject  is  further  com- 
plicated in  many  jurisdictions  by  the  language  and  judicial  construction  of 
statutory  provisions  defining  the  scope  of  the  remedy.2 

b.  Against  Corporations  —  (i)  Domestic  Corporations.  —  In  the  case  of 
corporations  also,  the  state  has  a  visitorial  or  supervisory  power  to  preserve 
them  in  the  line  of  order  and  prevent  abuse  of  the  franchises  with  which  it 
has  invested  them,  which  inures  to  the  benefit  of  every  person  interested;  and 
for  this  reason  it  has  been  said  that  duties  devolving  upon  corporate  bodies, 
their  officers  and  agents,  are,  in  theory  at  least,  public  duties,  enforceable  by 
the  prerogative  writ.3 

(2)  Foreign  Corporations.  —  It  is  generally  held  that  courts  have  no  vis- 
itorial powers  over  foreign  corporations,  and  are  unauthorized  to  interfere  in 
matters  concerning  the  internal  management  of  such  bodies,  unless  the  power 
is  expressly  conferred  by  local  statutes;  and  in  the  absence  of  such  statutes, 
mandamus  will  not  lie  to  compel  the  performance  of  duties  pertaining  thereto.4 


Rex  v.  Stafford,  3  T.  R.  646;  Slemmons  v. 
Thompson,  23  Oregon  215.  See  also  infra, 
this  section,  2.  c.  Other  Remedies. 

1.  See  generally  the  discussion  of  the  appli- 
cability of  the  remedy,  and  cases  cited  in  this 
subdivision  of  the  article. 

2.  England.  —  Fotherby  v.  Metropolitan  R. 
Co.,  L.  R.  2  C.  P.  188;  Morgan  v.  Metropolitan 
R.  Co.,  L.  R.  4  C.  P.  97;  Benson  v.  Paull,  6 
El.  &  Bl.  273,  88  E.  C.  L.  273. 

Delaware.  —  Richardson  v.  Swift,  7  Houst. 
(Del.)  137. 

Illinois. — Ohio,  etc.,  R.  Co.  v.  People,  121 
111.  483,  affirming  21  111.  App.  23;  Crown  Coal, 
etc.,  Co.  v.  Thomas,  60  111.  App.  234. 

Iowa.  —  Harl  v.  Pottawattamie  County  Mut. 
F.  Ins.  Co.,  74  Iowa  39. 

Kentucky.  —  Cook  v.  College  of  Physicians, 
etc.,  g  Bush  (Ky.)  541;  Schmidt  v.  Abraham 
Lincoln  Lodge,  84  Ky.  490. 

Nevada. — State?/.  McCullough,  3  Nev.  202; 
State  v.  Cronan,  23  Nev.  437. 

Ohio. — State  v.  Zanesville,  etc.,  Turnpike 
Road  Co.,  16  Ohio  St.  308;  Cincinnati  Volks- 
blatt  Co.  v.  Hoffmeister,  62  Ohio  St.  189,  78 
Am.  St.  Rep.  707;  Fraternal  Mystic  Circle  v. 
State,  61  Ohio  St.  628,  76  Am.  St.  Rep.  446, 
reversing  6  Ohio  Cir.  Dec.  385,  9  Ohio  Cir.  Ct. 
364,  3  Ohio  Dec.  9;  State  v.  Carpenler,  51  Ohio 
St.  83,  46  Am.  St.  Rep.  550;  Zanesville  Gas- 
light Co.  v.  Zanesville,  47  Ohio  St.  35;  Freon 
v.  Carriage  Co.,  42  Ohio  St.  30,  51  Am.  Rep. 
794,  note;  State  v.  Cleveland  Electric  R.  Co.,  8 
Ohio  Cir.  Dec.  474,  15  Ohio  Cir.  Ct.  200; 
Blymyer  v.  Blymyer  Iron  Works  Co.,  5  Ohio 
N.  P.  71,  8  Ohio  Dec.  463;  State  v.  Zesch,  7 
Ohio  Dec.  298.  5  Ohio  N.  P.  274. 

3.  Domestic  Corporations  —  England.  —  Rex  v. 
Askew,  4  Burr.  2186;  Rex  v.  Chester,  1  T.  R. 
396;  Rex  v.  Gregory,  4  T.  R.  240,  note  a. 

United  States.  —  Hair  v.  Burnell,  106  Fed. 
Rep.  280. 

Alabama.  —  Medical,  etc.,  Soc.  v.  Weatherly, 
75  Ala.  248. 
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Connecticut.  —  Fuller  v.  Academic  School,  6 
Conn.  532;  Tobey  v.  Hakes,  54  Conn.  274,  1 
Am.  St.  Rep.  114. 

Delaware.  —  Grubb,  J.,  in  Swift  v.  State,  7 
Houst.  (Del.)  338,  40  Am.  St.  Rep.  127,  affirm- 
ing 7  Houst.  (Del  )  137. 

Georgia.  —  State  v.  Georgia  Medical  Soc,  38 
Ga.  608,  95  Am.  Dec.  408. 

Iowa.  —  Boardman  v.  Marshalltown  Grocery 
Co.,  105  Iowa  445. 

Michigan. —  Burt  v.  Grand  Lodge,  etc.,  66 
Mich.  85;  Eyke  v.  Lange,  104  Mich.  26, 
affirmed  on  rehearing  90  Mich.  592. 

Minnesota.  —  State  v.  U.  S.  Express  Co.,  81 
Minn.  87. 

New  York.  —  People  v.  Rochester,  etc.,  R. 
Co.,  76  N.  Y.  294;  Matter  of  Baldwinsville 
Telephone  Co.,  (Supm.  Ct.  Spec.  T.)  24  Misc. 
(N.  Y.)  221. 

Pennsylvania.  —  Com.  v.  Pike  Beneficial 
Soc,  8  W.  &  S.  (Pa.)  247,  approved  Com.  v. 
German  Soc,  15  Pa.  St.  251;  Wolf  v.  United 
Daughteis  of  America,  I  Phila.  (Pa.)  374,  9 
Leg.  Int.  (Pa.)  114. 

South  Carolina.  —  State  v.  North-Eastern  R. 
Co.,  9  Rich.  L.  (S.  Car.)  247,  67  Am.  Dec.  551. 

Wisconsin.  —  State  v.  Milwaukee  Chamber 
of  Commerce,  47  Wis.  670. 

4.  Inspection  of  Corporate  Books,  Papers,  etc.  — 
Matter  of  Rappleye,  43  N.  Y.  App.  Div.  84, 
appeal  dismissed  161  N.  Y.  615,  citing  Howell  v. 
Chicago,  etc.,  R.  Co.,  51  Barb.  (N.  Y.)  378; 
Matter  of  Crosby,  43  N.  Y  App.  Div.  618, 
reversing  28  Misc.  (N.  Y.)  300;  People  v.  North- 
ern Pac.  R.  Co.,  50  N.  Y.  Super.  Ct.  456,  18 
Fed.  Rep.  471;  People  v.  Lake  Shore,  etc.,  R. 
Co.,  11  Hun  (N.  Y.)  I,  appeal  dismissed  70  N.  Y. 
220.  Contra,  Richardson  v.  Swift,  7  Houst. 
(Del.)  137,  Wootten,  J.,  dissenting,  affirmed  7 
Houst.  (Del  )  338,  40  Am.  St.  Rep.  127,  Grubb, 
J.,  dissenting;  State  v.  Farmer,  4  Ohio  Cir.  Dec 
664,  7  Ohio  Cir.  Ct.  429. 

Where  it  is  provided  by  statute  that  it  shall 
be  the  duty  of  a  transfer  agent  of  a  foreign 
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2.  Application  Generally  —  a.  Against  Corporations  —  statutory  Duties.  — 
Mandamus  is  generally  held  to  lie  against  private  corporations  of  whatsoever 
kind,  or  their  officers,  to  compel  performance  of  statutory  duties  of  a  minis- 
terial character,  whether  such  as  directly  concern  the  public  or  relate  only  to 
internal  management.1 

Irrespective  of  statute  also  mandamus  will  sometimes  lie  to  compel  performance 
of  a  duty  a  breach  of  which  cannot  otherwise  be  remedied.* 

General  Rule3  Governing  Issuance.  —  Under  general  rules  governing  the  issuance 
of  the  writ  it  may  be  refused  by  the  court  in  the  exercise  of  a  sound  discre- 
tion,3 and  will  not  lie  where  it  would  be  unavailing,4  or  where  the  duty  of  the 
respondent  to  perform  is  not  absolute.5 

b.  Against  Individuals.  —  As  against  individuals,  mandamus  has  been 
issued  to  compel  performance  of  common-law  and  statutory  duties  which  con- 


corporation  when  called  upon  at  any  reason- 
able time  during  the  usual  business  hours,  to 
permit  inspection  of  the  transfer  books  and 
also  the  list  of  stockholders,  if  in  his  power  to 
do  so,  mandamus  will  lie  to  compel  the  per- 
formance of  the  slatutory  duty.  People  v.  St. 
Louis,  etc.,  R.  Co.,  44  Hun  (N.  Y.)  552;  People 
v.  Lake  Shore,  etc.,  R.  Co.,  n  Hun  (NT.  Y.)  i, 
appeal  dismissed  70  N.  Y.  220;  People  v.  North- 
ern Pac.  R.  Co.,  50  N.  Y.  Super.  Ct.  456,  18 
Fed.  Rep.  471;  People  v.  Paton,  (Supm.  Ct.) 
20  Abb.  N.  Cas.  (N.  Y.)  172,  citing  Martin  v. 
William  J.  Johnston  Co.,  (Supm.  Ct.)  25  Abb. 
N.  Cas.  (N.  YO350;  Kennedy  v.  Chicago,  etc., 
R.  Co.,  (Supm.  Ct.  Spec.  T.)  14  Abb.  N.  Cas. 
(N.  Y.)  326. 

Transfer  of  Stock.  —  People  v.  Parker  Vein 
Coal  Co.,  (Supm.  Ct.  Gen.  T.)  10  H  ow.  Pr.  (N. 
Y.)  543,  1  Abb.  Pr.  (N.  Y.)  128,  affirming  10 
How.  Pr.  (N.  Y.)  186. 

Reinstating  Party  as  Stockholder.  —  North 
State  Copper,  etc.,  Min.  Co,  v.  Field,  64  Md. 
151,  cited  in  Madden  v.  Penn  Electric  Light 
Co.,  181  Pa.  St.  617,  and  Republican  Mountain 
Silver  Mines  v.  Brown,  (C.  C.  A.)  58  Fed.  Rep. 
644. 

Admission  to  Right  or  Office.  —  State  v.  McCul- 
lough,  3  Nev  202;  State  v.  Cronan,  23  Nev.  437. 

1.  Duties  Relative  to  Elections.  —  Bassett  v. 
Atwaier,  65  Conn.  355;  Mottu  v.  Primrose,  23 
Md.  482;  Stale  v.  Wright,  10  Nev.  167;  State 
v.  Lady  Bryan  Min.  Co.,  4  Nev.  400;  M'Neely 
v.  Woodruff,  13  N.  J.  L.  352;  People  v.  Cum- 
mings,  72  N.  Y.  4^3;  People  v.  Albany  Hospi- 
tal, 61  Barb.  (N.  Y.)  397;  St.  Stephen  Church 
Cases,  (C.  PI.  Gen.  T.)  25  Abb.  N.  Cas.  (N. 
Y.)  230;  Com.  v.  Keim,  15  Phila.  (Pa.)  1,  38 
Leg.  Int.  (Pa.)  32.  See  also  Orr  v.  Bracken 
County,  81  Ky.  593. 

Posting  of  By-laws,  Rate  Schedules — Making 
Reports.  —  U.  S.  v.  Seaboard  R,  Co.,  82  Fed. 
Rep.  563,  85  Fed.  Rep.  955;  State  v.  Pensacola, 
etc.,  R.  Co.,  27  Fla.  403;  Boardman  v.  Mar- 
shalltown  Grocery  Co.,  105  Iowa  445;  Board  of 
Canal,  etc.,  Com'rs  v.  Willamette  Transp., 
etc.,  Co.,  6  Oregon  219. 

Inspection  of  Corporate  Books  and  Papers.  — 
State  v.  Workingmen's  Bldg.,  etc.,  Fund,  etc., 
Assoc.,  152  Ind.  278;  State  v.  Real  Estate 
Bldg.,  etc.,  Assoc.,  151  Ind.  502,  citing  Satter- 
white  v.  State,  142  Ind.  1;  People  v.  State  Ins. 
Co.,  19  Mich.  392;  Paul  v.  McGraw,  3  Wash. 
296;  Paul  v.  Chapin,  3  Wash.  433. 

Furnishing  List  of  Stockholders  or  Property  to 
Tax  Officers.  —  Firemen's  Ins.  Co.  v.  Baltimore, 


23  Md.  296.  But  see  Louisville,  etc.,  R.  Co. 
v.  Slate,  25  Ind.  177,  87  Am.  Dec.  358. 

Remedy  by  Indictment.  —  The  fact  that  an  in- 
dictment would  lie  for  breach  of  the  public 
duty  is  no  objection  lo  the  granting  of  a  writ 
of  mandamus  to  compel  specific  perform- 
ance. People  v.  State  Ins.  Co.,  19  Mich. 
3Q2. 

2.  Mandamus  to  Affix  Corporate  Seal. —  Rex  v. 

Windham,  1  Cowp.  377;  Rex  v.  Cambridge 
University,  3  Burr.  1647,  1  W.  Bl.  547.  See 
also  People  v.  Haws,  34  Barb.  (N.  Y.)  69;  Exp. 
Nash,  15  Q  B.  92,  69  E.  C.  L.  92,  14  Jur.  574, 
cited'va  White's  Creek  Turnpike  Co.  v.  Marshall, 
2  Baxt.  (Tenn.)  104;  St.  Stephen  Church  Cases, 
(C.  PI.  Gen.  T.)  25  Abb.  N.  Cas.  (N.  Y.)  242; 
Com.  v.  Roman  Catholic  Soc,  6  S.  &  R.  (Pa.) 
508. 

Mandamus  to  Hospital  Officers  to  Correct  Certifi- 
cate of  Death.  —  People  v.  German  Hospital, 
(Supm.  Ct.)  8  Abb.  N.  Cas.  (N.  Y.)  332. 

Mandamus  to  Compel  Issuance  of  Burial  Permit. 
—  Mt.  Moriah  Cemetery  Assoc.  v.  Com.,  81 
Pa.  St.  235  22  Am.  Rep.  743.  Contra,  Dickens 
v.  Cave  Hill  Cemetery  Co.,  93  Ky.  385;  People 
v.  St.  Patrick's  Cathedral,  21  Hun  (N.  Y.)  184, 
where  the  writ  was  denied  on  the  merits,  but 
the  court  held  that  the  right  was  merely  a 
matter  of  contract  between  the  parties,  for 
which  the  remedy  must  be  sought  at  law,  or 
in  equity  by  suit  for  specific  performance. 
Cited  in  McGuire  v.  Si.  Patrick's  Cathedral, 
54  Hun  (N.  Y.)  207. 

3.  Discretion  of  Court.  —  A  corporation  will 
not  be  compelled  by  mandamus  to  furnish  a 
"  ticker  "  and  stock  quotations  to  a  person 
using  them  in  the  business  of  gambling  in  the 
price  of  stocks.  Sterrett  v.  Electric  Reporting 
Co.,  3  Pa.  Co.  Ct.  553. 

4.  Where  Issuance  of  Writ  Would  Avail  Noth- 
ing.—  Reg.  v.  Northwich  Sav.  Bank,  9  Ad.  & 
El.  729  36  E.  C.  L.  254;  Hayes  v.  Morgan,  8r 
111.  App.  665;  State  v.  Atchison,  etc.,  R.  Co., 
60  Kan.  858,  57  Pac.  Rep.  106. 

5.  Duty  to  Perform  Not  Absolute.  —  Reg.  v. 
Aldham,  elc,  Ins.  Soc,  15  Jur.  1035,  reversing 
2  L.  M.  &  P.  213;  People  v.  Illinois  Cent.  R. 
Co.,  62  III.  510.  Compare  People  v.  Ketchum, 
72  Til.  212;  Burnet  v.  Wabash,  etc.,  Canal,  50 
Ind.  251;  Dickens  v.  Cave  Hill  Cemetery  Co., 
93  Ky.  385;  State  v.  Canal,  etc.,  St.  R.  Co.,  23 
La.  Ann.  333;  Secretary  of  State  v.  National 
Salt  Co.,  (Mich.  1901)  86  N.  W.  Rep.  124;  Laflin 
v.  State,  49  Neb.  614;  Com.  v.  Roman  Catholic 
Soc,  6  S..&  R.  (Pa.)  508. 
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cern  the  public  and  state,1  and  also  duties  rather  of  a  private  nature,  by  stat- 
ute or  otherwise  absolutely  enjoined  upon  them.2  On  the  other  hand,  where 
the  relations  of  the  parties  are  such  that  no  duty  specifically  to  perform  can 
be  said  to  exist,  mandamus  will  not  lie.3 

c.  Other  Remedies.  —  As  a  general  rule,  where  the  breach  of  duty 
amounts  only  to  an  ordinary  cause  of  action,  as  where  a  corporation  or  an 
individual  fails  to  settle  an  indebtedness,4  or  perform  obligations  arising  solely 
out  of  contract,5  or  where,  although  the  duty  may  be  such  as  to  render  specific 


1.  Repair  of  Highway.  —  Haines  v.  People,  19 
111.  App.  354,  citing  People  v.  Chicago,  etc., 
R.  Co.,  67  111.  118,  distinguished  Lee  County  v. 
Highway  Com'rs,  66  111.  App.  50  {affirmed  164 
111.  574J.  See  also  as  to  duties  of  a  similar 
character  imposed  by  statute  upon  individuals, 
Reg.  v.  Gamble,  11  Ad.  &  El.  69,  39  E.  C.  L. 
28,  3  Per.  &  Dav.  122;  State  v.  Cowgill,  etc., 
Milling  Co.,  156  Mo.  620;  West  Point  Water 
Power,  etc.,  Co.  v.  State,  49  Neb.  218. 

Duties  as  Common  Carriers.  —  State  v.  U.  S. 
Express  Co.,  81  Minn.  87.  See  also  Board  of 
Canal,  etc.,  Com'rs  v.  Willamette  Transp., 
etc.,  Co,,  6  Oregon  219. 

Compelling  Witness  to  Testify  Before  Tax  Board. 
—  Satterwhite  v.  State,  142  Ind.  1,  cited  Slate 
v.  Real  Estate  Bldg.,  etc.,  Assoc.,  151  Ind. 
502. 

2.  Duties  of  a  Private  Nature.  —  Reg.  v. 
O'Meara,  15  U.  C.  Q.  B.  201;  Reg.  v.  Abra- 
hams, 4  Q.  B.  157,  45  E.  C.  L.  157,  3  Gale  & 

D.  382,  7  Jur.  129;  Exp.  Blackmore,  I  B.  & 
Ad.  122,  20  E.  C.  L.  356;  Rex  v.  Coleridge,  2 
B.  &  Aid.  806;  Rex  v.  Wix,  2  B.  &  Ad.  197,  22 

E.  C.  L.  60,  criticising  Anonymous,  I  Stra. 
686,  cited  in  Reg.  v.  St.  Stephen's,  2  Dowl.  & 
L.  571,  9  Jur.  255;  People  v.  Cunningham, 
(Idaho  1898)  53  Pac.  Rep.  451.  Contra,  Stale 
v.  Tolle,  71  Mo.  645;  Camp  v.  Lumbermen's 
Bank,  4  Hill  (N.  Y.)  39. 

3.  Where  No  Duty  to  Perform  Exists.  —  U.  S. 
v.  Seaboard  R.  Co.,  85  Fed.  Rep.  955;  State  v. 
Powers,  14  Ga.  388;  Austin  v.  Curtis,  41  Mich. 
723;  State  v.  Larrabee,  3  Wis.  783;  other  cases 
cited  infra,  this  note. 

Delivery  Over  of  Books,  Papers,  etc.  —  Possession 
of  Wrongdoer.  —  Reg.  v.  Hopkins,  1  Q.  B.  161, 
41  E.  C.  L.  484;  Ex  p.  Holloway,  30  Eng.  L. 
&  Eq.  240;  State  v.  Trent,  58  Mo.  571;  State 
v.  Hayne,  8  S.  Car.  367;  Bailey  v.  Oviatt,  46 
Vt.  627,  cited  Bradbury  v.  Mutual  Reserve 
Fund  L.  Assoc.,  53  N.  J.  Eq.  306.  Contra,  Rex 
v.  Ingram.  1  W.  Bl.  50.  See  also  St.  Luke's 
Church  v.  Slack,  7  Cush.  (Mass.)  226,  cited  in 
American  Railway-Frog  Co.  v.  Haven,  101 
Mass.  398. 

Duty  to  Make  a  Church  Rate.  —  Ordinarily 
there  is  no  duty  to  make  a  church  rate,  to  com- 
pel perlormance  of  which  mandamus  will  lie, 
it  being  purely  a  subject  of  ecclesiastical  juris- 
diction, Rex  v.  Wilson,  5  Dowl.  &  R.  602,  16 
E.  C.  L.  243;  Rex  v.  St.  Peters's,  5  T.  R.  364; 
but  the  duty  may  become  legal  and  be  thus 
enforced,  by  being  imposed  by  statute  or 
custom,  Reg.  v.  Select  Vestrymen,  8  Ad.  & 
El.  889,  35  E.  C.  L.  558.  1  Per.  &  Dav.  116; 
Reg.  v.  Overseers  of  Poor,  1  N.  &  P.  496,  36 
E.  C.  L.  472,  3  N.  &  P.  126,  7  Ad.  &  El.  925, 
34  E.  C.  L.  262,  2  Jur.  132;  Reg.  v.  Thomas, 
3  Q.  B.  589,  43  E.  C.  L.  880;  Reg.  v.  Pickles, 
3  Q.  B.  599,  note  b,  43  E.  C.  L.  884,  note  b; 
Reg.  v.  Dalby,  3  Q.  B.  602,  43  E.  C.  L.  886, 


sub  no?n.  Reg.  v.  Forston,  7  Jur.  13;  Slead  v. 
Heaton,  4  T.  R.  669. 

4.  Duty  of  Corporation  to  Settle  Debt  —  Eng- 
land. —  Reg.  v.  Victoria  Park  Co..  1  Q.  B.  288, 
41  E.  C.  L.  544,  4  Per.  &  Dav.  639. 

Canada.  —  Huehes  v.  Mutual  F.  Ins.  Co.,  13 
U.  C.  Q.  B.  158/11  U.  C.  Q.  B.  241. 

Georgia.  —  Dalton,  etc.,  R.  Co.  v.  McDaniel, 
56  Ga.  191. 

Indiana.  —  Excelsior  Mut.  Aid  Assoc.  v. 
Riddle,  91  Ind.  84. 

Michigan.  —  Miner  v.  Michigan  Mut.  Ben. 
Assoc.,  65  Mich.  84;  Bales  v.  Detroit  Mut. 
Ben.  Assoc.,  47  Mich.  646;  Builand  v.  North- 
western Mut.  Ben.  Assoc.,  47  Mich.  424;  Van 
Norman  v.  Central  Car,  etc.,  Co.,  41  Mich.  166. 

Nebraska.  —  Horton  v.  State,  (Neb.  1900)  84 
N.  W.  Rep.  87. 

New  York. — Cohen  v.  New  York  Mut.  L. 
Ins.  Co.,  50  N.  Y.  610,  10  Am.  Rep.  522;  Doty 
v.  New  York  State  Mut.  Ben.  Assoc.,  (Supm. 
Ct.  Gen.  T.)  29  N.  Y.  St.  Rep.  896,  affirmed 
without  opinion  132  N.  Y.  596.  Compare  Peo- 
ple v.  Masonic,  etc.,  Mut.  Ben.  Assoc.,  58  Hun 
(N.  Y.)  395,  reversed  on  other  grounds  126  N. 
Y.  6r5. 

Duty  of  Individuals  to  Settle  Debt.  —  Reg.  v. 
Ponsford,  1  Dowl.  &  L.  116,  7  Jur.  767;  Smith 
v.  Burton,  48  Mich.  643,  Compare  Ex  p.  Dowe, 
54  Ala.  258. 

The  Fact  that  the  Debt  Has  Been  Reduced  to 
Judgment  and  the  execution  might  produce,  or 
has  produced,  no  fruits,  will  not  support  an 
application  for  mandamus  against  a  corpora- 
tion to  compel  the  payment  of  the  amount  ad- 
judicated as  due.  If  the  writ  were  to  issue 
where  there  is  no  corporation  property  seiza- 
ble,  it  would  be  difficult  in  principle  to  refuse 
to  issue  it  where  the  sheriff  might  return  nulla 
bona  in  the  case  of  insolvent  debtors  generally. 
Reg.  v.  Victoria  Park  Co.,  1  Q.  B.  2S8,  41  E. 
C.  L.  544,  4  Per.  &  Dav.  639;  Hughes  v. 
Mutual  F.  Ins.  Co.,  13  U.  C.  Q.  B.  153,  11  U. 
C.  Q.  B.  241;  Burland  v.  Norihwestern  Mut. 
Ben.  Assoc.,  47  Mich.  424.  Compare  Slem- 
mons  v.  Thompson,  23  Oregon  215. 

5.  Duty  Arising  Out  of  Contract  —  England.  — 
Reg.  v.  Hull,  etc.,  R.  Co.,  6  Q.  B.  70,  51  E.  C. 
L.  70,  8  Jur.  491,  3  R.  &  Can.  Cas.  705,  dis- 
tinguishing Reg.  v.  Great  Western  R.  Co.,  6 
Q.  B.  73,  note  a,  51  E.  C.  L.  73,  note  a;  Benson 
v.  Paull,  6  El.  &  Bl.  273,  88  E.  C.  L.  273.  See 
also  Reg.  v.  York,  etc.,  R.  Co.,  1  EI.  &  Bl.  178, 
72  E.  C.  L.  178. 

Connecticut.  —  Bassett  v.  Atwater,  65  Conn. 
355;  Tobey  v.  Hakes,  54  Conn.  274,  1  Am.  St. 
Rep.  114;  Parrott  v.  Bridgeport,  44  Conn.  1S0, 
26  Am.  Rep.  439. 

Florida.  —  Florida  Cent.,  etc.,  R.  Co.  v.  State, 
31  Fla.  483,  34  Am.  St.  Rep.  30. 

Illinois.  —  People  v.  Louisville,  etc.,  R.  Co., 
120  111.  48. 
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performance  by  mandamus  proper,  other  remedies  exist  whereby  it  may  be 
accomplished,1  mandamus  will  not  lie.  But  there  are  exceptions  even  in  such 
cases.8 

Actions  for  Private  Injuries.  —  Where  the  duty  is  owed  the  public,  the  fact  that 
the  neglect  or  refusal  to  perform  causes  an  injury  to  individuals  which  may 
be  redressed  by  an  action  for  damages,  does  not  generally  preclude  mandamus.3 

Mandamus  and  Quo  Warranto.  —  The  question  of  corporate  existence  cannot  be 
tried  in  a  proceeding  by  mandamus,  but  only  by  action  of  quo  warranto  or 
proceedings  in  the  nature  of  quo  warranto.4 

d.  Demand  and  Refusal.  —  Some  cases  have  held  that  where  by  statute 
or  common  law  there  is  a  plain  public  duty  to  be  performed,  no  demand  or 
refusal  is  necessary  before  bringing  mandamus.5    It  is  generally  necessary, 

Contra,  that  the  ordinary  remedy  by  action  is 
adequate,  Eyke  v.  Lange,  104  Mich.  26, 
affirmed  on  rehearing  90  Mich.  592. 

Under  Mandamus  Acts. —  Under  the  Iowa 
statutes  governing  the  issuance  of  the  writ  of 
mandamus,  the  writ  may  issue  to  compel  a 
mutual  fire  insurance  company  to  levy  an  as- 
sessment, as  auxiliary  relief  to  an  action  to 
recover  upon  a  policy  of  insurance,  the  articles 
of  association  requiring  that  an  assessment  be 
made  for  that  purpose  when  necessary.  Harl 
v.  Pottawattamie  County  Mut.  F.  Ins.  Co.,  74 
Iowa  39. 

For  Various  Other  Illustrations  where,  although 
the  settlement  of  an  indebtedness  was  the 
gravamen  of  the  action,  the  duty  was  held  to 
be  of  such  a  character  as  to  warrant  mandamus 
for  specific  performance.  Simpson  v.  Scottish 
Union  F.,  etc.,  Ins.  Co.,  1  Hem.  &  M.  618,  9 
Jur.  N.  S,  711 ;  Eagle,  etc.,  Mfg.  Co.  v.  Browne, 
58  Ga.  24.0;  Patterson  v.  Lynde,  112  111.  196; 
McCarthy  v.  Lavasche,  89  111.  270,  31  Am.  Rep. 
83,  note;  State  v.  Wabash,  etc.,  Canal  Co.,  4 
Ind.  495 ;  Com.  v.  Anderson's  Ferry,  etc.,  Turn- 
pike Road  Co.,  7  S.  &  R.  (Pa.)  6;  Com.  v.  Han- 
over, etc., Turnpike  Road  Co.,  9  S.  &  R.  (Pa.)  59. 

3.  Actions  for  Private  Injuries.  —  Reg.  v. 
Southampton,  1  B.  &  S.  5,  101  E.  C.  L.  5, 
(wherein  it  was  said, per  Crompton,  J.:  "  We 
constantly  grant  a  mandamus  against  railway 
companies  in  cases  where  an  action  would  lie 
against  them  "),  quoted  Reg.  v.  Great  West- 
ern R.  Co.,  14  U.  C.  C.  P.  462;  Ex  p.  Atty.- 
Gen.,  17  N.  Bruns.  667;  Habersham  v.  Savan- 
nah, etc.,  Canal  Co.,  26  Ga.  665;  People  v. 
Steele,  2  Barb.  (N.  Y.)  397,  I  Edm.  Sel.  Cas. 
(N.  Y.)  505,  citing  People  v.  New  York,  10 
Wend.  (N.  Y.)  393,  and  McCullough  v.  Brook- 
lyn, 23  Wend.  (N.  VO458;  People  v.  Miller,  39 
Hun  (N.  Y.)  557,  9  Civ.  Pro.  (N.  Y.)  149, 
affirmed  without  opinion  114  N.  Y.  636;  Peo- 
ple v.  New  York  Cent.,  etc.,  R.  Co.,  61  N.  Y. 
App.  Div.  494. 

4.  Mandamus  and  Quo  Warranto.  —  People  v. 
School  Trustees,  in  111.  171;  Meurerz».  Detroit 
Musicians'  Benev.,  etc.,  Assoc.,  95  Mich.  451; 
Chapman  v.  State  Land  Office  Com'r,  26  Mich. 
146. 

5.  Public  Duties  Enjoined  by  Law.  —  Mottu  v. 
Primrose,  23  Md.  482;  People  v.  Albany  Hos- 
pi'al,  61  Barb.  (N.  Y.)  397,  11  Abb.  Pr.  N.  S. 
(N.  Y.)  4;  State  v.  Spokane  St.  R.  Co.,  19 
Wash.  518,  67  Am.  St.  Rep.  739.  See  also 
Slate  v.  Wright,  10  Nev.  167;  Reg.  v.  Ken- 
dall, 1  Q.  B.  385,  .tote  c,  41  E.  C.  L.  590, 
note  c. 

871  Volume  XIX. 


Indiana.  —  State  v.  Salem  Church,  114  Ind. 
389;  Indiana,  etc.,  R.  Co.  v.  Rinehart,  14  Ind. 
App.  592. 

Kansas.  —  State  v.  Republican  River  Bridge 
Co.,  20  Kan.  404. 

Louisiana.  — Slate  v.  New  Orleans,  etc.,  R. 
Co.,  37  La.  Ann.  589;  State  v.  Nicholls,  42  La. 
Ann.  209;  State  v.  New  Orleans,  etc.,  R.  Co., 
42  La.  Ann.  138;  Badger  v.  New  Orleans,  49 
La.  Ann.  804;  State  v.  Kansas  Cily,  etc.,  R. 
Co.,  51  La.  Ann.  200. 

New  Jersey.  —  Bradbury  v.  Mutual  Reserve 
Fund  L.  Assoc..  53  N.  J.  Eq.  306;  State  v. 
Paterson,  eic,  R.  Co.,  43  N.  j.  L.  505,  affirmed 
on  opinion  below,  45  N.  J.  L.  186;  Rosenfeld 
v.  Einstein,  46  N.  J.  L.  479.  Compare  Einstein 
v.  Rosenfeld,  38  N.  J.  Eq.  309. 

New  York.  —  People  v.  Rome,  etc.,  R.  Co., 
103  N.  Y.  105;  People  v.  Nash,  47  Hun  (N.  Y.) 
542,  affirmed  on  other  grounds  in  N.  Y.  310, 
7  Am.  St.  Rep.  747. 

Ohio.  —  Ham  v.  Toledo,  etc.,  R.  Co.,  29  Ohio 
St.  174;  Zanesville  Gas-light  Co.  v.  Zanesville, 
47  Ohio  St.  35;  State  v.  Zanesville,  etc.,  Turn- 
pike Road  Co.,  16  Ohio  St.  308. 

Pennsylvania. — Com.  v.  Gas  Co.,  2  Kulp 
(Pa.)  499. 

Virginia.  —  Richmond  R.,  etc.,  Co.  v. 
Brown,  97  Va.  26;  Sherwood  v.  Atlantic,  etc., 
R.  Co.,  94  Va.  291. 

West  Virginia.  —  Miller  v.  State  Board  of 
Agriculture,  46  W.  Va.  192,  76  Am.  St.  Rep. 
811,  followed  Johnston  v.  State  Board  of  Agri- 
culture, 46  W.  Va.  196. 

See  also  infra,  this  section,  3.  b.  (3)  Duties 
Imposed  by  Ordinance. 

1.  Railroad  in  Hands  of  Receiver.  —  People  v. 
McLane,  62  Cal.  616;  State  v.  Marietta,  etc., 
R.  Co.,  35  Ohio  St.  154;  Strasburg  v.  Win- 
chester, etc.,  R.  Co.,  94  Va.  647. 

Transfer  of  Property  Sold  under  Execution.  — 
Gregory  v.  Blanchard,  98  Cal.  311. 

2.  Where  Corporation  Cannot  Be  Sued.  —  Rex 
v.  Treasurer,  4  B.  &  Ad.  360,  24  E.  C.  L.  73,  1 
N.  &  M.  121,  citing  Wormvvell  v.  Hailstone,  6 
Bing.  668,  19  E.  C.  L.  198,  cited  Person  v. 
Warren  R.  Co.,  32  N.  J.  L.  443. 

Taxes  Due  from  Corporation.  —  McVeagh  v. 
Chicago,  49  III.  319;  State  v.  Mayhew,  2  Gill 
(Md.)  487;  Emory  v.  Slate,  41  Md.  38;  Barney 
v.  State,  42  Md.  480;  Person  v.  Warren  R.  Co,. 
32  N.  J.  L.  441,  sub  nam.  Silverthorne  v. 
Warren  R.  Co.,  33  N.  J.  L.  372,  cited  Duryee 
v.  U.  S.  Credit  System  Co.,  55  N.  J.  Eq.  311; 
Belvidere  v.  Warren  R.  Co.,  34  N.  J.  L.  T93; 
St.  Albans  v.  National  Car  Co.,  57  Vt.  68. 
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however,  that  there  should  be  an  express  demand  and  refusal  or  conduct 
equivalent  to  a  refusal ; 1  and  the  better  opinion  would  seem  to  be  that  there 
are  no  exceptions  to  this  rule  where  the  respondent  has  not  lost  his  power  to 
act,  as  otherwise  needless  litigation  might  result.2 

Waiver  of  Demand.  —  But  the  necessity  for  a  demand  may  be  waived  by  acts 
and  conduct  on  the  part  of  the  respondent  showing  that  it  would  have  been 
a  useless  ceremony.3 

3.  Quasi-public  Corporations  —  a.  In  General.  —  Private  corporations 
which  accept  franchises  to  perform  works  of  a  public  character,  such  as  the 
construction  and  operation  of  railroads,  canals,  water  works,  and  the  like,  are 
regarded  as  public  agencies,  owing  duties  to  the  public  the  performance  of 
which  may  be  compelled  by  mandamus  if  there  is  no  other  specific  or  adequate 
remedy.4 

b.  Railroad  and  Like  Corporations  —  (i)  Construction  and  Operation 
of  Improvement  —  (a)  In  General.  —  Mandamus  will  not  lie  against  a  railroad, 
canal,  turnpike,  or  like  corporation  to  compel  it  to  construct  the  improvement, 
where  the  charter  is  not  mandatory  but  merely  authorizes  or  empowers.5 


1.  Inspection  of  Corporate  Books,  Papers,  etc.  — 

Mathews  v.  McClaughry,  83  III.  App.  224; 
State  v.  New  Orleans  Gaslight  Co.,  49  La. 
Ann.  1556;  People  v.  Walker,  9  Mich.  328; 
People  v.  U.  S.  Mercantile  Reporting  Co., 
(Supm.  Ct.)  20  Abb.  N.  Cas.  (H.  Y.)  192;  Ken- 
nedy v.  Chicago,  etc.,  R.  Co.,  (Supm.  Ct.  Spec. 
T.)  14  Abb.  N.  Cas.  (N.  Y.)  326;  Com.  v.  Penn- 
sylvania R.  Co.,  6  Pa.  Dist.  266. 

Issuance  and  Transfer  of  Stock.  —  Goodwin  v. 
Ottawa,  etc.,  R.  Co.,  13  U.  C.  C.  P.  254;  State 
v.  Cheraw,  etc.,  R.  Co.,  16  S.  Car.  524;  State 
v.  Mclver,  2  S.  Car.  25.  See  also  State  v. 
Lehre,  7  Rich.  L.  (S.  Car.)  234. 

Construction  of  Railroad  and  Like  Public  Im- 
provement.—  Reg.  v.  Bristol,  etc.,  R.  Co.,  4  Q. 
B.  162,  45  E.  C.  L.  162,  3  Gale  &  D.  384,  3  R. 
&  Can.  Cas.  433,  7  Jur.  233;  Rex  v.  Brecknock, 
etc.,  Canal  Nav,  Co.,  3  Ad.  &  El.  217,  30  E.  C. 
L.  8r,  4  N.  &  M.  871;  Reg.  v.  Wilts,  etc.. 
Canal  Co.,  8  Dowl.  623;  Reg.  v.  Norwich,  etc., 
R.  Co.,  4  R.  &  Can.  Cas.  112;  Lake  Erie, 
etc.,  R.  Co.  v.  State,  139  Ind.  158. 

Membership  in  Corporation.  —  Women's  Cath- 
olic Order     Condon,  84  111.  App.  564. 

Duty  of  Irrigation  Company  to  Supply  Water.  — 
Price  v.  Riverside  Land,  etc.,  Co.,  56  Cal.  431. 

Statutory  Duty  to  Levy  Church  Rate.  —  Reg.  v. 
Select  Vestrymen,  8  Ad.  &  El.  889,  35  E.  C. 
L.  558,  1  Per.  &  Dav.  116. 

Common-law  Duty  of  Parson  to  Bury  Parishioner. 
—  Exp.  Titchmarsh,  9  Jur.  159. 

2.  View  that  Demand  and  Refusal  Is  Always 
Necessary.  —  Reg.  v.  Bristol,  etc.,  R.  Co.,  4  Q. 
B.  162,  45  E.  C.  L.  162,  3  Gale  &  D.  384,  3  R. 
&  Can.  Cas.  433,  7  Jur.  233  (distinguishing 
charter  elections  as  follows:  "  The  cases  in 
which  a  charter  day  has  passed  without  an 
officer  being  elected  were  different  from  this, 
because  there  was  no  longer  any  power  to 
elect,  without  a  mandamus  ");  Rex  v.  Breck- 
nock, etc.,  Canal  Nav.  Co.,  3  Ad.  &  El,  217,  30 
E.  C.  L.  81,  4  N.  &  M.  871;  Reg.  v.  Wilis, 
etc.,  Canal  Co.,  8  Dowl.  623;  Ex  p.  Titch- 
marsh, 9  Jur.  159;  Lake  Erie,  etc.,  R.  Co.  v. 
Slate,  139  Ind.  158. 

3.  Waiver  of  Demand.  —  U.  S.  v.  Union  Pac. 
R.  Co.,  4  Dill.  (U.  S.)  479,  28  Fed.  Cas.  No. 
16,601,  affirming  91  U.  S.  343;  Evansville,  etc., 
R.  Co.  v.  State,  149  Ind.  276;  Matter  of  Journal 


Pub.  Club,  (Supm.  Ct.  Spec.  T.)  30  Misc.  (N. 
Y  )  326;  State  v.  Mclver,  2  S.  Car.  25;  State  v. 
Pacific  Brewing,  etc.,  Co.,  21  Wash.  451. 

4.  Duties  of  Quasi-public  Corporations  —  Eng- 
land.—  Reg.  v.  Iiiisiol  Dock  Co.,  2  Q.  B.  64, 
42  E.  C.  L.  573,  1  Gale  &  D.  286. 

United  States.  —  U.  S.  v.  Union  Pac.  R.  Co., 
160  U.  S.  i;  Talcott  v.  Pine  Grove  Tp.,  1  Flipp. 
(U.  S.)  120,  23  Fed.  Cas.  13,735,  affirmed  on 
other  grounds,  19  Wall.  (U.  S.)  666. 

Connecticut.  ■ — Stale  v.  Ousatonic  Water  Co., 
51  Conn.  142;  State  v.  Hartford,  etc.,  R.  Co., 
29  Conn.  538. 

Florida.  —  State  v.  Jacksonville  St.  R.  Co., 
29  Fla.  590. 

Georgia.  —  Savannah,  etc.,  Canal  Co.  v. 
Shuman,  91  Ga.  400,  44  Am.  St.  Rep.  43. 

Illinois.  —  People  v.  Suburban  R.  Co.,  178 
111.  594- 

Indiana.  —  Indianapolis,  etc.,  R.  Co.  v. 
State,  37  Ind.  489. 

Kansas.  —  Potwin  Place  v.  Topeka  R.  Co., 
51  Kan.  609,  37  Am.  St.  Rep.  312,  note;  Stale 
v.  Missouri  Pac.  R.  Co.,  33  Kan.  186. 

Maine.  —  Railroad  Com'rs  v.  Portland,  etc., 
R.  Co.,  63  Me.  269,  18  Am.  Rep.  208. 

Michigan.  —  Atly.-Gen.  v.  American  Express 
Co.,  118  Mich.  682. 

Minnesota.  —  Stale  v.  Minnesota  Transfer 
R.  Co.,  80  Minn.  108;  State  v.  Southern  Minne- 
sota R.  Co.,  18  Minn.  40. 

New  York.  —  Mailer  of  Baldwinsville  Tele- 
phone Co.,  (Supm.  Ct.  Spec.  T.)  24  Misc.  (N. 
Y.)  221. 

Texas.  —  San  Antonio  St.  R.  Co.  v.  State, 
90  Tex.  520,  59  Am.  St.  Rep.  834,  reversing 
(Tex.  Civ.  App.  1896)  38  S.  W.  Rep.  54. 

5.  Construction  of  Improvement.  —  York,  etc., 
R.  Co.  v.  Reg.,  1  El.  &  Bl.  858,  72  E.  C.  L.  858, 
reversing  I  El.  &  Bl.  17S,  72  E.  C.  L.  178,  criti- 
cising Reg.  v.  Easiern  Counties  R.  Co,,  10  Ad. 
&  El.  531,  37  E.  C.  L.  174;  Lancashire,  etc., 
R  Co.  v.  Reg.,  1  El.  &  Bl.  873,  note  a,  72  E. 
C.  L.  873,  note  a,  reversing  1  El.  &  Bl.  22S,  72 
E.  C.  L.  22S;  Great  Western  R.  Co.  v.  Ree., 
1  El.  &  Bl.  874,  72  E.  C.  L.  874,  reversing  1  El. 
&  Bl.  253,  72  E.  C.  L.  253;  Rex  v.  Birming- 
ham Canal  Nav.,  2  W.  Bl.  709;  Farmers'  L.  & 
T.  Co.  v.  Henning,  17  Am.  L.  Reg.  N.  S.  266, 
8  Fed.  Cas.  No.  4,666;  Kansas  v.  Southern 
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Mandamus  has  also  been  denied,  under  similar  conditions,  to  compel  the  rein- 
statement and  operation  of  a  road  which,  after  having  been  constructed,  has 
been  abandoned  ;  1  but  there  is  considerable  authority  to  the  effect  that  having 
entered  upon  the  exercise  of  its  charter  franchises  the  company  then  owes  a 
duty  to  the  public  to  continue  to  maintain  and  operate  the  improvement,  to 
compel  the  performance  of  which  mandamus  will  lie.* 

(b)  Across  and  Along  Streets  and  Highways — aa.  Statutory  Duties.  —  The  charter, 
statute  law,  or  ordinances  generally  impose  the  duty  of  restoring  and  main- 
taining in  good  condition  and  repair  streets  and  other  public  highways  inter- 
sected or  traversed  by  the  improvement,  often  with  specific  directions  as  to 
how  it  shall  be  laid  and  operated  along  streets,  how  crossings  shall  be  con- 
structed, and  the  like,  all  of  which  are  public  duties  the  performance  of  which 
may  be  compelled  by  mandamus.3 


Kansas  R.  Co.,  24  Fed.  Rep.  179;  State  v. 
Southern  Minnesota  R.  Co.,  18  Minn.  40;  San 
Antonio  St.  R.  Co.  v.  Suite,  go  Tex.  520,  59 
Am.  St.  Rep.  834,  reversing  (Tex.  Civ.  App. 
1896)  38  S.  W.  Rep.  54;  Whiting  v.  Sheboygan, 
etc.,  R.  Co.,  25  Wis.  167,  3  Am.  Rep.  30.  See 
also  People  v.  Chicago  West  Division  R.  Co., 
118  111.  113,  affirming  18  111.  App.  125;  Atty.- 
Gen.  v.  Birmingham,  etc.,  R.  Co.,  4  De  G.  & 
Sm.  490,  15  Jur.  1024,  7  Eng.  L.  &  Eq.  283. 
Contra,  Reg.  v.  York,  etc.,  R.  Co.,  16  Q.  B. 
887,  71  E.  C.  L.  887;  Reg.  v.  Lancashire,  etc., 
R.  Co.,  16  Q.  B.  906,  note  71  E.  C.  L.  906, 
note  b. 

Where  There  Is  Limitation  as  to  Time.  —  A  rail- 
way cannot  generally  be  constructed  without 
the  exercise  of  compulsory  powers  in  acquir- 
ing land,  and  where  the  time  within  which 
such  powers  must  be  exercised  is  limiled 
and  has  expired,  mandamus  will  not  lie  to 
compel  the  construction  of  the  road.  Reg.  v. 
Ambergate,  etc.,  R.  Co.,  I  El.  &  Bl.  372,  72  E. 
C.  L.  372;  Reg.  v.  London,  etc.,  R.  Co.,  1  El. 
&  BI,  199  note  a,  11  E.  C.  L.  199  note  a,  dis- 
tinguishing Reg.  v.  Birmingham,  etc.,  R.  Co., 
2  Q.  B.  47,  42  E.  C.  L.  565;  Reg.  v.  London, 
etc.,  R.  Co.,  16  Q.  B.  864,  71  E.  C.  L.  864;  Reg. 
v.  Rochdale,  etc..  Turnpike  Road,  12  Q.  B.  448, 
64  E.  C.  L.  448.  Compare  Reg.  v.  Great  Western 
R.  Co.,  1  El.  &  Bl.  775,  72  E.  C.  L.  775. 

Instance  of  Mandatory  Duty.  —  Where  an  ordi- 
nance granting  a  city  railway  company  the 
use  of  city  streets  reserves  the  power  to  order 
the  construction  and  completion  of  any  new 
lines  of  railroad,  or  the  extension  of  any 
present  or  future  lines,  upon  the  streets  of  the 
city,  mandamus  will  lie  to  enforce  an  ordinance 
passed  in  pursuance  of  the  power  thus  re- 
served. State  v.  St.  Paul  City  R.  Co.,  78 
Minn.  331. 

1.  Reinstatement  and  Operation  of  Abandoned 
Road  —  Mandamus  Refused.  —  San  Antonio  St. 
R.  Co.  v.  Slate,  90  Tex.  520,  59  Am.  St.  Rep. 
834.  reversing  (Tex.  Civ.  App.  1896)  38  S.  W. 
Rep.  54,  and  10  Tex.  Civ.  App.  12.  See  also 
Crane  v.  Chicago,  etc.,  R.  Co.,  74  Iowa  330,  7 
Am  Si.  Rep.  479,  note;  People  v.  Albany, 
etc.,  R.  Co..  24  N.  Y.  261,  82  Am.  Dec.  295,  37 
Barb.  (N.  Y.)  216,  discussed  in  Whiting  v. 
Sheboygan,  etc.,  R.  Co.,  25  Wis.  167,  3  Am. 
Rep.  30;  Sherwood  v.  Atlantic,  etc.,  R.  Co.,  94 
Va.  291. 

Instances  of  Mandatory  Duties.  —  See  Hall  v. 
Union  Pac.  R.  Co.,  3  Dill.  (U.  S.)  515,  11  Fed. 
Cas.  No.  5,950,  4  Dill.  (U.  S.)  479,  28  Fed. 
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Cas.  No.  16,601,  3  Dill.  (U.  S.)  524,  28  Fed.  Cas. 
No.  16,600,  2  Dill.  (U.  S.)  527,  28  Fed- 
Cas.  No.  16,599,  affirmed  91  U.  S.  343;  Chi, 
cago,  etc.,  R.  Co.  v.  Suffern,  129  111.  274. 
affirming  27  111.  App.  404. 

2.  Reinstatement  and  Operation  of  Abandoned 
Road  —  Mandamus  Granted.  —  Rex  v.  Severn, 
etc.,  R.  Co.,  2  B.  &  Aid.  646;  Farmers'  L.  & 
T.  Co.  v.  Henning,  17  Am.  L.  Reg.  N.  S.  266, 
8  Fed.  Cas.  No.  4,666;  People  v.  Colorado 
Cent.  R.  Co.,  42  Fed.  Rep.  638;  State  v.  Hart- 
ford, etc.,  R.  Co.,  29  Conn.  538;  Potwin  Place 
v.  Topeka  R.  Co.,  51  Kan.  609,  37  Am.  St. 
Rep.  312,  note;  State  v.  Sioux  City,  etc.,  R. 
Co.,  7  Neb.  357;  Bridgeton  v.  Bridgeion,  etc., 
Traction  Co.,  62  N.  J.  L.  592;  State  v.  Spokane 
St.  R.  Co.,  19  Wash.  518,  67  Am.  St.  Rep.  739. 
See  also  State  v.  Home  St.  R.  Co.,  43  Neb. 
830;  People  v.  Albany,  etc.,  R.  Co.  24  N.  Y. 
261,  82  Am.  Dec.  295,  37  Barb.  (N.  Y.)  216; 
People  v.  Rome,  etc.,  R.  Co.,  103  N.  Y.  95; 
State  v.  Missouri  Pac.  R.  Co.,  80  Mo.  117; 
State  v.  Kansas  City,  etc.,  R.  Co.,  77  Mo.  143. 

Road  Abandoned  in  Consequence  of  Strike.  — 
Where  the  operation  of  a  railroad  or  a  street 
car  line  has  been  abandoned  because  of  a 
strikeon  the  part  of  the  employees  and  the  com- 
pany's inability  to  get  them  to  accept  its  terms 
of  employment,  mandamus  will  lie  to  compel  the 
company  to  continue  operating  the  road.  Loa- 
der v.  Brooklyn  Heights  R.  Co.,  (Supm.  Ct. 
Spec.  T.)  14  Misc.  (N.  Y.)  208;  People  v.  New 
York  Cent.,  etc.,  R.  Co.,  28  Hun  (N.  Y.)  543,  3 
Civ.  Pro.  (N.  Y.)  ir,  reversing^  How.  Pr.  (N.  Y.) 
291,  2  Civ.  Pro.  (N.  Y.)  82.  Contra,  State  v. 
Great  Northern  R.  Co.,  14  Mont.  381. 

3.  Statutory  Duties  Relative  to  Streets  and 
Highways  —  England.  —  Reg.  v.  Bristol  Dock 
Co.,  2  Q.  B.  64,  42  E.  C.  L.  573,  1  Gale  &  D. 
286,  6  Jur.  216,  2  R.  &  Can.  Cas.  599;  Reg.  v. 
Birmingham,  etc.,  R.  Co.,  2  C.  B.  47,  42  E.  C. 
L.  565;  Reg.  v.  Norwich,  etc.,  R.  Co.,  4  R.  & 
Can.  Cas.  112;  Reg.  v.  Manchester,  etc.,  R. 
Co.,  1  R.  &  Can.  Cas.  523;  Reg,  v.  Bristol 
Dock  Co.,  1  R.  &  Can.  Cas.  548. 

Canada.  —  Halifax  v.  City  R.  Co.,  Russ.  Eq. 
Dec.  (Nova  Scotia)  319. 

United  States.  —  New  Orleans,  etc.,  R.  Co. 
v.  Mississippi,  112  U.  S.  12;  Indiana  v.  Lake 
Erie,  etc.,  R.  Co.,  83  Fed.  Rep.  284. 

California.  —  Fresno  County  v.  Fowler 
Switch  Canal  Co.,  68  Cal.  359. 

Connecticut.  —  Hartford  v.  Hartford  St.  R. 
Co.,  (Conn.  1900)  47  Atl  Rep.  330;  State  v. 
New  York,  etc.,  R.  Co.,  71  Conn.  43. 
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Manner  of  Performance.  —  Where  the  statute  is  not  specific,  it  has  been  said 
that  the  company  has  a  discretion  as  to  the  manner  in  which  the  duty  shall 
be  performed,  which  cannot  be  controlled  by  mandamus;1  but  where  the 
litigation  involves  a  dispute  as  to  the  kind  and  character  of  work  suited  to  the 
public  needs,  it  is  for  the  court  to  settle  it  by  judicial  inquiry  and  determi- 
nation, and  its  mandate  may  be  properly  specific  in  that  regard.2 

66.  Common-law  Duties.  —  By  the  common  law  also  every  person  or  corpora- 
tion who  in  anywise  impairs  the  usefulness  of  a  public  highway  in  constructing 
an  improvement  is  required  to  repair  the  injury  at  his  own  expense,  and 
mandamus  is  the  appropriate  remedy  to  compel  performance.3 

(c)  Eminent  Domain  —  Incidental  Damage — In  General.  —  Where  the  remedy  pro- 
vided for  assessing  compensation  for  land  taken  in  the  exercise  of  eminent 
domain,  and  for  incidental  damage  to  property,  is  not  adequate  in  that  it  can 
be  initiated  only  by  the  appropriator  or  party  causing  the  injury,  mandamus 
will  lie  to  compel  it  to  take  the  steps  necessary  to  have  the  amount  determined.4 


Florida. — State  v.  Jacksonville  St.  R.  Co., 
29  Fla.  590. 

Georgia.  —  Habersham  v.  Savannah,  etc.. 
Canal  Co.,  26  Ga.  665. 

Illinois.  — Chicago  Great  Western  R.  Co.  v. 
People,  179  111.  441,  affirming  79  111.  App.  529. 

Indiana.  — Evansville,  etc.,  R.  Co.  v.  State, 
149  Ind.  276. 

Kansas.  — State  v.  Missouri  Pac.  R.  Co.,  33 
Kan.  176. 

Maine.  — State  v.  Gorham,  37  Me.  451. 

Massachusetts.  —  Cambridge  v.  Charlestown 
Branch  R.  Co.,  7  Mel.  (Mass.)  70. 

Michigan. —  Lansing  v.  Lansing  City  Electric 
R.  Co.,  109  Mich.  123. 

Minnesota. — State  v.  Minnesota  Transfer 
R.  Co.,  80  Minn.  108;  State  v.  St.  Paul,  etc., 
R.  Co.,  75  Minn.  473,  79  Minn.  57;  State  v. 
Minneapolis,  etc.,  R.  Co.,  39  Minn.  219;  State 
v.  St.  Paul,  etc.,  R.  Co.,  38  Minn.  246;  State 
v.  St.  Paul,  etc.,  R.  Co..  35  Minn.  131,  59  Am. 
Rep.  313. 

Ne6raska. — Chicago,  etc.,  R.  Co.  v.  State, 
47  Neb.  549,  53  Am.  St.  Rep.  557;  West  Point 
Water  Power,  etc.,  Co.  v.  State,  49  Neb.  218. 

New  Jersey.  —  Wilbur  v.  Trenton  Pass.  R. 
Co.,  57  N.  J.  L.  212;  New  York,  etc.,  R.  Co. 
v.  Montclair  Tp.,  47  N.  J.  Eq.  591. 

New  York.  —  People  v.  Northern  Cent.  R. ., 
Co.,  164  N.  Y.  289,  modifying  35  N.  Y.  App. 
Div.  624;  People  v.  New  York  Cent.,  etc.,  R. 
Co.,  74  N.  Y.  302,  modifying  12  Hun(N.  Y.) 
195;  People  v.  Boston,  etc.,  R.  Co.,  70  N.  Y. 
569;  People  v.  Dutchess,  etc.,  R.  Co.,  58  N. 
Y.  152;  People  v.  Troy-,  etc.,  R.  Co.,  (Supm. 
Cl.  Spec.  T.)  37  How.  Pr.  (N.  Y.)  427;  Le- 
furgy  v.  New  York,  etc.,  R.  Co.,  (Supm.  Ct. 
Gen.  T.)  21  N.  Y.  St.  Rep.  113. 

Pennsylvania.  —  Com.  v.  New  York,  etc.,  R. 
Co.,  138  Pa.  St.  58;  Com.  v.  Berks,  etc., 
Turnpike  Road,  13  S.  &  R.  (Pa.)  49. 

South  Carolina.  —  State  v  North  Eastern  R. 
Co.,  9  Rich.  L.  (S.  Car.)  247,  67  Am.  Dec.  551. 

See  also  Reg.  v.  Eastern  Counties  R.  Co.,  2 
Q.  B.  569,  42  E.  C.  L.  811;  Reg.  v.  Great 
Western  R.  Co.,  21  U.  C.  Q.  B.  555;  Mobile, 
etc.,  R.  Co.  v.  Commissioners  Ct.,  97  Ala.  105; 
Ohio,  etc.,  R.  Co.  v.  People,  32  111.  App.  69; 
State  v.  Cowgill,  etc. ,  Milling  Co.,  156  Mo.  630; 
State  v.  Corrigan  Consol.  St.  R.  Co.,  85  Mo. 
263,  55  Am.  Rep.  361;  Buffalo,  etc.,  R.  Co.  v. 
Com.,  120  Pa.  St.  537;  Com.  v.  Allegheny  Val- 


ley R.  Co.,  6  Pa.  Dist.  565;  Whitemarsh  Tp. 
v.  Philadelphia,  etc.,  R.  Co.,  8  W.  &  S.  (Pa.) 
365.  But  see  State  v.  Republican  River  Bridge 
Co.,  20  Kan.  404;  State  v.  Zanesville,  etc., 
Turnpike  Road  Co.,  16  Ohio  St.  308. 

1.  Rex  v.  Bristol  Dock  Co.,  6  B.  &  C.  i8r, 
13  E.  C.  L.  139;  Reg.  v.  Southeastern  R.  Co.. 
4  H.  L.  Cas.  471,  17  Jur.  goi;  State  v.  Ousa- 
tonic  Water  Co.,  51  Conn.  142. 

2.  State  v.  Minnesota  Transfer  R.  Co.,  80 
Minn.  108;  State  v.  St.  Paul,  etc.,  R.  Co  ,  75 
Minn.  473,  79  Minn.  57;  State  v.  Minneapolis, 
etc.,  R.  Co.,  39  Minn.  219;  State  v.  St.  Paul, 
etc.,  R.  Co.,  38  Minn.  246;  State  v.  St.  Paul, 
etc.,  R.  Co,  35  Minn.  131,  59  Am.  Rep.  313: 
People  v.  Dutchess,  etc.,  R.  Co.,  58  N.  Y.  152, 
citing  Reg.  v.  Eastern  Counties  R.  Co.,  2  Q. 
B.  569,  42  E.  C.  L.  811. 

3.  Common-law  Duty  —  United  States.  —  Indi- 
ana v.  Lake  Erie,  etc.,  K.  Co.,  83  Fed.  Rep.  284. 

Connecticut.  —  State  v.  Ousatonic  Water  Co., 
51  Conn.  137. 

Illinois.  —  People  v.  Chicago,  etc.,  R.  Co.,  67 
111.  118,  cited  Bloomington  v.  Illinois  Cent. 
R.  Co.,  49  111.  App.  129  [affirmed  154  111.  539]. 

Indiana. —  Evansville,  etc.,  R.  Co.  v.  State, 
149  Ind.  276;  Indianapolis,  etc.,  R.  Co.  v. 
State,  37  Ind.  489. 

Minnesota.—  State  ».St.  Paul,  etc.,  R.  Co.,  35 
Minn.  131,  59  Am.  Rep.  313;  State  v.  Minne- 
sota Transfer  R.  Co.,  So  Minn.  108. 

Missouri.  — State  v.  Hannibal,  etc.,  R.  Co., 
86  Mo.  13. 

New  Jersey. — In  re  Trenton  Water  Power 
Co.,  20  N.  J.  L.  659.  Compare  Morgan  v.  Mon- 
mouth Plank  Road  Co.,  26  N.  J.  L.  99. 

Highway  Opened  Across  Railroad.  —  The  com- 
mon-law duty  has  no  application  to  streets  or 
other  highways  having  no  existence  at  the  time 
when  the  improvement  was  constructed,  and 
there  is  no  duty  to  construct  crossings  except 
it  is  imposed  by  express  statutory  provision. 
Bloomington  v.  Illinois  Cent.  R.  Co.,  49  111. 
App.  129,  affirmed  154  111.  539.  See  also  State 
v.  St.  Paul,  etc.,  R.  Co.,  35  Minn.  131.  59  Am. 
Rep.  313.  Contra,  Evansville,  etc.,  R.  Co.  v. 
State,  149'Ind.  276. 

4.  Eminent  Domain.  —  Fortherby  v.  Metro- 
politan R.  Co.,  L.  R.  2  C.  P.  188,  wherein  it 
was  said:  "  Here  the  plaintiff's  claim  is  of  the 
class  entitling  him  to  a  remedy  by  mandamus, 
being  of  a  quasi-public  character;"  Morgan 
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Payment  of  Compensation  or  Damages.  —  Whers  the  amount  of  compensation  for 
land  taken  or  of  the  damage  caused  by  the  improvement  has  been  assessed, 
mandamus  will  lie  to  compel  the  person  or  corporation  liable  therefor  to  pay 
or  deposit  it,  as  the  law  may  require.1 

(d)  Miscellaneous  Duties.  —  As  to  various  other  matters  relating  to  the  construc- 
tion and  operation  of  the  improvement,  mandamus  will  lie  to  compel  the  per- 
formance of  mandatory  duties  lawfully  imposed  by  charter,  general  statute 
law,  or  ordinance ; 2  but  as  to  any  matter  concerning  which  those  laws  are 
silent  or  merely  permissive,  it  is  generally  held  that  there  is  no  duty  which  can 
be  thus  enforced,  although  there  are  some  adverse  decisions.3 

(2)  Duties  as  Common  Carriers. — The  remedy  by  mandamus  to  compel 


v.  Metropolitan  R.  Co.,  L.  R.  4  C.  P.  97;  Reg, 
v.  Birmingham,  etc.,  R.  Co.,  15  Q.  B.  634,  69 
E.  C.  L.  634;  Rex  v.  Hungerford  Market  Co., 
4  B.  &  Ad.  327,  24  E.  C.  L.  68;  Demorest  v. 
Midland  R.  Co.,  10  Ont.  Pr.  73;  Reg.  v.  Great 
Western  R.  Co.,  14  U.  C.  C.  P.  462;  Exp. 
Gray,  9  NewBruns.  118;  Jefferson ville  R.  Co. 
v.  Ferry,  I4lnd.  ir.  See  also  Reg.  v.  London, 
etc.,  R.  Co.,  12  Q.  B.  776,  64  E.  C.  L.  776; 
Thompson  v.  Canada  Cent.  R.  Co.,  3  Ont.  136; 
Allen  v.  Wabash,  eic,  R.  Co.,  84  Mo.  646; 
Shepardson  v.  Milwaukee,  etc.,  R.  Co.,  6  Wis. 
605.  Contra,  Bourgouin  v.  Montreal,  etc.,  R. 
Co.,  21  L.  C.  Jur.  217;  Smith  v.  Chicago,  etc., 
R.  Co.,  67  111.  191. 

Incidental  Damage. —  Rex  v.  Nottingham  Old 
Water  Works  Co.,  6  Ad.  &  El.  355,  33  E.  C.  L. 
90,  1  N.  &  P.  480;  Reg.  v.  Eastern  Counties 
R.  Co.,  2  Q.  B.  347,  42  E.  C.  L.  706;  Reg. 
v.  Eastern  Counties  R.  Co.,  5  Jur.  365;  Reg.  v. 
Birmingham  Canal  Co.,  4  Jur.  193;  Reg.  v. 
Bristol,  etc.,  R.  Co.,  3  R.  &  Can.  Cas.  777; 
Reg.  v.  North  Midland  R.  Co.,  2  R.  &  Can. 
Cas.  1.  See  also  Reg.  v.  Deptford  Pier,  etc., 
Co.,  1  Per.  &  Dav.  128,  8  Ad.  is.  El.  910,  35  E. 
C.  L.  560;  Exp.  Parkes,  9  Dovvl.  614,  5  fur. 
435- 

Where  an  inquisition  has  been  duly  held  and 
the  statute  provides  that  the  verdict  shall  be 
final,  mandamus  will  not  lie  to  compel  the 
issuance  of  a  precept  for  a  second  jury  on 
the  ground  of  irregularities  at  the  hearing  and 
the  unjustness  of  the  verdict,  and  thus  in  effect 
granting  a  new  trial.  Reg.  v.  Eastern  Couniies 
R.  Co.,  2  Dowl.  N.  S.  945,  7  Jur.  628,  3  R.  & 
Can.  Cas.  466. 

1.  Payment  of  Compensation  or  Damages.— Reg. 
v.  London,  etc.,  R.  Co.,  (1894)  2  Q.  B.  512; 
Rex  v.  Nottingham  Old  Water  Works  Co.,  6 
Ad.  &  El.  355,  33  E.  C.  L.  90,  1  N.  &  P.  480; 
Reg.  v.  Swansea  Harbour,  8  Ad.  &  El.  439,  35 
E.  C.  L.  427;  Barnett  v.  Great  Eastern  R.  Co., 
18  L.  T.  N.  S.  408,  16  W.  R.  793;  State  v. 
Grand  Island,  etc.,  R.  Co.,  31  Neb.  209,  27 
Neb.  694.  See  also  Stale  v.  Cincinnati,  etc., 
R.  Co.,  17  Ohio  St.  103. 

2.  Establishment  of  Stations.  —  State  v.  New 
Haven,  etc.,  Co.,  37  Conn.  153,  41  Conn.  134, 
43  Conn.  351,  44  Conn.  376,  affirmed  104  U.  S. 
1;  Railroad  Com'rs  v.  Portland,  etc.,  R.  Co., 
63  Me.  269,  18  Am.  Rep.  208. 

Fencing  Right  of  Way.  —  Reg  v.  Turnpike 
Roads,  1  Q.  B.  861,  41  E.  C.  L.  812;  Young  v. 
Erie,  etc.,  R.  Co.,  27  Ont.  530;  Ohio,  etc.,  R. 
Co.  v.  People,  121  111.  483,  affirmed  21  111.  App. 
23;  People  v.  Rochester,  etc.,  R.  Co.,  76  N.  Y. 
294,  affirmed  14  Hun  (N.  Y.)  371,  cited  Leggett 
v.  Rome,  etc.,  R.  Co.,  41  Hun  (N.  Y.)  80. 


Furnishing  Elevator  Sites  upon  Right  of  Way.  — 

State  v.  Missouri  Pac.  R.  Co.,  29  Neb.  550, 
reversed  on  other  grounds,  164  U.  S.  403,  cited 
Chicago,  etc.,  R.  Co.  v.  State,  50  Neb.  399. 

Increasing  Number  of  Trains.  —  Exp.  Atty.- 
Gen.,  17  N.  Bruns.  667.  See  also  Ohio,  etc., 
R.  Co.  v.  People,  120  111.  200,  distinguished  in 
People  v.  St.  Louis,  etc.,  R.  Co.,  176  111.  512. 

Stopping  Trains  at  Stations.  —  Cleveland,  etc., 
R.  Co.  v.  People,  175  111.  364,  reversed  on  other 
grounds  177  U.  S.  514;  Illinois  Cent.  R.  Co. 
v.  People,  143  111.  435,  reversed  on  other 
grounds  163  U.  S.  142;  People  v.  Louisville, 
etc.,  R.  Co.,  120  111.  48.  See  also  St.  Louis, 
etc.,  R.  Co.  v.  B'Shears,  59  Ark.  237. 

Construction  of  Farms  and  Other  Private  Cross- 
ings.—  Habersham  v.  Savannah,  etc.,  Canal 
Co.,  26  Ga.  665,  cited  Indianapolis,  etc.,  R.  Co. 
v.  Stale,  37  Ind.  489;  Boggs  v.  Chicago,  etc., 
R.  Co.,  54  Iowa  435,  distinguished  State  v. 
Mason  City,  etc.,  R.  Co.,  85  Iowa  516;  People 
v.  New  York  Cent.,  etc.,  R.  Co.,  61  N.  Y.  App. 
Div.  494;  State  v.  Chicago,  etc.,  R.  Co.,  79 
Wis.  259.  See  also  Straub  v.  Terre  Haute,  etc., 
R.  Co.,  135  Ind.  458;  State  v.  Chicago,  etc.,  R. 
Co.,  29  Neb.  412. 

An  instrument  of  appropriation  of  land  filed 
by  a  railway  company  in  which  it  agrees  to 
construct  proper  and  sufficient  drainage  under 
the  roadbed  creates  a  contractual  right  rather 
than  a  legal  duty,  and  mandamus  will  not  lie 
to  compel  performance.  Indiana,  etc.,  R.  Co. 
v.  Rinehart,  14  Ind.  App.  588. 

Use  of  Road  or  Terminals  by  Other  Companies.  — 
State  v.  Jacksonville  Terminal  Co.,  41  Fla.  363, 
377;  State  v.  St.  Paul  City  R.  Co.,  78  Minn. 
331;  Com.  v.  Corey,  2  Pittsb.  (Pa.)  444. 

Keeping  Improvement  in  Good  Condition  and 
Repair.  —  Savannah,  etc.,  Canal  Co.  v.  Shu- 
man,  91  Ga.  400,  44  Am.  St.  Rep.  43. 

3.  Establishment  of  Stations.  —  Northern  Pac. 
R.  Co.  v.  Washington  Tel.,  142  U.  S.  492,  re- 
versing 3  Wash.  Ter.  303,  three  judges  dissent- 
ing; State  v.  Kansas  City,  etc.,  R.  Co.,  51  La. 
Ann.  200;  State  v.  New  York,  etc.,  R.  Co.,  104 
N.  Y.  58,  58  Am.  Rep.  484,  reversing  40  Hun 
(N.  Y.)  570,  which  affirmed  17  Abb.  N.  Cas. 
(N.  Y.)  304.  See  also  question  raised,  but  not 
decided,  Florida  Cent.,  etc.,  R.  Co.  v.  State,  31 
Fla.  482,  34  Am.  St.  Rep.  30.  Contra,  State  v. 
Republican  Valley  R.  Co.,  17  Neb.  647,  52  Am. 
Rep.  424,  18  Neb.  512,  distinguished  State  v. 
Chicago,  etc.,  R.  Co.,  rg  Neb.  476.  In  Illinois, 
while  a  very  broad  discretion  in  the  matter  of 
locating  and  maintaining  freight  and  passen- 
ger stations  has  been  recognized,  the  remedy 
by  mandamus  to  control  an  unjust  and  mala- 
fide  exercise  of  that  discretion  has  been  sanc- 
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performance  of  the  common-law  duties  of  carriers  of  goods  and  passengers  has 
been  denied,  where  the  enforcement  of  individual  rights  only  is  sought,  on 
the  ground  that  the  law  furnishes  an  adequate  remedy  by  action  for  dam- 
ages ;  1  but  there  are  many  cases  to  the  contrary.3  Where  a  breach  of  the  duty 
affects  the  public  at  large,  amounting  to  a  suspension  in  whole  or  in  part,  of 
its  franchise,3  or  where  the  duty  is  declared  or  imposed  by  express  statutory 
provision,4  the  remedy  by  mandamus  has  been  sustained. 

(3)  Duties  Imposed  by  Ordinance.  —  As  a  general  rule  duties  imposed  by 
ordinances  in  granting  quasi-public  corporations  the  use  of  streets,  levees,  and 
the  like,  or  in  reasonable  regulation  of  the  construction  and  operation  of  the 
improvement,  are  not  contractual  merely,  but  public  legal  duties  which  may 
be  enforced  by  mandamus.5 

c.  Miscellaneous  Corporations  —  (1)  In  General.  —  Various  other 
corporations  are  public  in  character  and  virtually  have  a  monoply  within  terri- 
torial limits  more  or  less  extensive,  and  are  subject  to  reasonable  regulations 
in  the  public  interest.  To  compel  the  performance  of  mandatory  duties 
imposed  by  statutes  and  ordinances  mandamus  will  lie;6  and  in  the  absence 


tioned  in  argument,  the  applications  for  the 
writ,  hovvevc,  being  denied  on  the  merits. 
Chicago,  etc.,  R.  Co.  v.  People,  152  111.  230, 
130  111.  175;  Mobile,  etc.,  R.  Co.  v.  People, 
132  111.  559,  22  Am.  St.  Rep.  556. 

Increasing  Number  of  Trains.  —  Ohio,  etc.,  R. 
Co.  v.  People,  120  111.  200;  State  v.  Missouri 
Pac.  R.  Co.,  55  Kan.  708,  49  Am.  St.  Rep. 
27S.  Compare  People  v.  St.  Louis  etc.,  R. 
Co.,  176  111.  512;  People  v.  Long  Island  R.  Co., 
31  Hun  (N.  Y.)  125. 

1.  Ex  p.  Robins,  7  Dowl.  566,  3  Jur.  103; 
People  v.  Babcock,  16  Hun  (N.  YO313;  People 
v.  New  York,  etc.,  R.  Co.,  22  Hun  (N.  Y.) 
533;  People  v.  New  York  Cent.,  etc.,  R.  Co., 
28  Hun  (N.  Y.)  543,  3  Civ.  Pro.  (N.  Y.)  11, 
revising  63  How.  Pr.  (N.  Y.)  291,  2  Civ.  Pro. 
(N.  Y.)  82.  See  also  Commercial  Bank  v. 
London  Gas  Co.,  20  U.  C.  Q.  B.  233. 

Adequate  Remedy  by  Statute.  —  See  State  v. 
Mobile,  etc.,  R.  Co.,  59  Ala.  321. 

Remedy  at  Law  Inadequate. — A  mandamus 
was  granted  to  compel  a  railroad  company  to 
receive  and  transport  all  grain  that  might  be 
consigned  to  a  grain  elevator,  situated  on  the 
respondent's  line  and  owned  by  the  relator, 
the  damages  resulting  from  the  refusal  being 
incapable  of  estimation.  Chicago,  etc.,  R. 
Co.  v.  People,  56  111.  365,  8  Am.  Rep.  690,  55 
III.  95,  8  Am.  Rep.  631,  explained  State  v. 
Mobile,  etc.,  R.  Co.,  59  Ala.  324. 

2.  People  v.  Wells,  (Cal.  1901)  64  Pac.  Rep. 
702;  U.  S.  Express  Co.  v.  People,  80  III.  App. 
446;  Cumberland  Telephone,  etc.,  Co.  v.  Mor- 
gan's Louisiana,  etc.,  R.  Co.,  51  La.  Ann.  29, 

72  Am.  St.  Rep.  442;  Cumberland  Telephone, 
etc.,  Co.  v.  Texas,  etc.,  R.  Co.,  52  La.  Ann. 
1850;  Atty.-Gen.  v.  American  Express  Co.,  118 
Mich.  682,  reversed  on  other  grounds  177  U.  S. 
404;  Atwater  v.  Delaware,  etc.,  R.  Co.,  48  N. 
J.  L.  55,  57  Am.  Rep.  543.  See  also  Milwau- 
kee Malt  Extract  Co.  v.  Chicago,  etc.,  R.  Co., 

73  Iowa  98;  San  Antonio  St.  R.  Co.  v.  State, 
90  Tex.  520.  59  Am.  St.  Rep.  834. 

3.  Suspension  of  Corporate  Franchise.  —  People 
v.  New  York  Cent,  etc.,  R  Co.,  28  Hun  (N.  Y.) 
543,  3  Civ.  Pro.  (N.  Y.)  n,  reversing  63  How. 
Pr.  (N.  Y.)  291,  2  Civ.  Pro.  (N.  Y.)  82;  People 
v.  New  York,  etc.,  R.  Co..  22  Hun  (N.  Y.)  533. 

4.  Statutory  Duties  of  Common  Carriers.  — 
Augusta  Southern  R.  Co.  v.  Wrighlsville,  etc., 


R.  Co.,  74  Fed.  Rep.  522 ;  People  v.  Suburban  R. 
Co.,  178  111.  594;  Smith  v.  Lake  Shore,  etc.,  R. 
Co.,  114  Mich.  460,  reversed  on  other  grounds 
173  U.  S.  684;  Detroit  v.  Ft.  Wayne,  etc.,  R. 
Co.,  95  Mich.  456,  35  Am.  St.  Rep.  580;  State 
v.  Chicago,  etc.,  R.  Co.,  38  Minn.  281,  reversed 
on  other  grounds  134  U.  S.  418;  State  v.  Min- 
neapolis Eastern  R.Co.,  40  Minn.  156,  reversed 
on  other  grounds  134  U.  S.  467;  State  v.  Fre- 
mont, etc.,  R.  Co.,  22  Neb.  313,  23  Neb.  117; 
Mobile,  etc.,  R.  Co.  v.  Wisdom,  5  Heisk. 
(Tenn.)  125;  Richmond  R.,  etc.,  Co.  v.  Brown, 
97  Va.  26.  See  also  U.  S.  v.  Delaware,  etc.. 
R.  Co.,  40  Fed.  Rep.  101;  Atty.-Gen.  v.  Old 
Colony  R.Co.,  160  Mass.  62;  Pingree  v.  Mich- 
igan Cent.  R.  Co..  118  Mich.  314;  Reg.  v. 
Leicesier,  etc.,  Canal  Co...  3  R.  &  Can.  Cas.  I; 
Rex  v.  Glamorganshire  Canal  Co.,  3  R.  &  Can. 
Cas.  16,  note;  Rex  v.  Grand  Junction  Canal 
Co.,  3  R.  &  Can.  Cas.  15,  note,  distinguishing 
Rex  v.  Bury,  etc..  Roads,  4  B.  &C.  361,  10  E. 
C.  L.  357,  6  Dowl.  &  R.  369. 

5.  Duties  Imposed  by  Ordinance.  —  See  gen- 
erally cases  cited  supra  (1)  (b)  aa.  Statutory 
Duties;  People  v.  Suburban  R.  Co.,  178  111.  594; 
Indianapolis,  etc.,  R.  Co.  v.  State,  37  Ind. 
489;  Potwin  Place  v.  Topeka  R.  Co.,  51  Kan. 
609,  37  Am.  St.  Rep.  312,  note;  Richmond  R., 
etc.,  Co.  v.  Brown,  97  Va.  26.  See  also  Reg. 
v.  York,  etc.,  R.  Co.,  I  El.  &  Bl.  178,  72  E.  C. 
L.  178;  People  v.  Chicago  West  Div.  R.  Co., 
18  111.  Apn.  125,  affirmed  ll8  111.  113.  Contra, 
State  v.  Cleveland  Electric  R.  Co.,  S  Ohio  Cir. 
Dec.  474,  15  Ohio  Cir.  Ct.  200. 

Louisiana. — Such  ordinances  were  held  to 
be  mere  contracts  in  Louisiana,  unless  the  duty 
was  of  a  nature  within  the  legislative  power  of 
the  municipality  in  the  exercise  of  its  police 
powers  independent  of  the  consent  of  the  cor- 
poration. State  v.  New  Orleans,  etc.,  R.  Co., 
37  La.  Ann.  589.  But  this  decision  has  been 
nullified  by  a  statute  which  expressly  provides 
the  remedy  by  mandamus.  State  v.  New 
Orleans,  etc.,  R.  Co.,  42  La.  Ann.  550,  affirmed 
157  U.  S.  219;  State  v.  New  Orleans,  etc.,  R. 
Co.,  42  La.  Ann.  138;  State  v.  New  Orleans, 
etc.,  R.  Co.,  42  La.  Ann.  11;  State  v.  Kansas 
City,  etc.,  R.  Co.,  51  La.  Ann.  200;  State  v. 
New  Orleans,  etc.,  R.  Co.,  44  La.  Ann.  1026, 
S2  La.  Ann.  1570. 

6.  See  Topeka  v.  Topeka  Water  Co.,  58  Kaa 
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of  positive  statute  or  ordinance,  it  is  also  generally  held  that  there  is  an  implied 
duty  to  serve  all  persons  alike  which  can  be  enforced  in  the  same  way.1 

(2)  Irrigation  Companies.  —  In  some  states  the  use  of  the  waters  of  the 
state  for  sale,  rental,  or  distribution,  is  declared  by  the  fundamental  law  to  be 
subject  to  regulation  as  a  matter  of  public  concern;  and  mandamus  is  the 
appropriate  remedy  to  compel  performance  of  a  statutory  duty  to  supply 
water  imposed  upon  irrigation  corporations.2  Mandamus  will  not  lie,  how- 
ever, to  enforce  alleged  private  rights  to  water,  resting  on  prescription  or  pri- 


349;  Montgomery  v.  Capital  City  Water  Co., 
92  Ala.  361;  Easton  v.  Lehigh  Water  Co.,  97 
Pa.  St.  554;  Monongahela  City  v.  Mononga- 
hela  Electric  Light  Co.,  12  Pa.  Co.  Ct.  529; 
St.  Louis  v.  St.  Louis  Gaslight  Co.,  70  Mo.  69, 
reversing  on  other  grounds  5  Mo.  App.  484; 
State  v.  Janesville  St.  R.  Co.,  87  Wis.  72,  41 
Am.  St.  Rep.  28. 

In  Ohio,  where  the  Mandamus  Act  is  strictly 
construed,  it  has  been  held  that  the  duty  of  a 
gas  company  to  furnish  gas  to  the  city,  im- 
posed by  ordinance,  is  one  resting  upon  con- 
tract and  cannot  be  enforced  by  mandamus; 
that  the  remedy,  an  action  at  law  for  damages 
being  inadequate,  is  by  bill  in  equity  for 
specific  performance.  Zanesville  Gas-light 
Co.  v.  Zanesville,  47  Ohio  St.  35. 

1.  Water  Companies. — ■  McCrary  v.  Beaudry, 
67  Cal.  120;  State  v.  Joplin,  Water  Works,  52 
Mo.  App.  312;  State  v.  Butte  Cily  Water  Co., 
18  Mont.  199,  56  Am.  St.  Rep.  574,  American 
Water-Works  Co.  v.  State,  46  Neb.  igj,  50 
Am  St.  Rep.  610;  People  v.  New  York  Subur- 
ban Water  Co.,  38  N.  Y.  App.  Div.  413;  Matter 
of  McGrath,  56  Hun  (N.  Y.)  76;  Haugen  v. 
Albina  Light,  etc.,  Co.,  21  Oregon  411. 

Gas  and  Electric-light  Companies.  —  Portland 
Natural  Gas,  etc.,  Co.  v.  State,  135  Ind.  54, 
criticising  Com.  v.  Lowell  Gas  Light  Co.,  12 
Allen  (Mass.)  75;  People  v.  Manhattan  Gas 
Light  Co.,  45  Barb.  (N.  Y.)  136,  r  Abb.  Pr.  N. 
S.  (N.  Y.)  404,  30  How.  Pr.  TN.  Y.)  87,  cited 
Bohan  v.  Port  Jervis  Gas  Light  Co.,  122  N.  Y. 
18;  Mackin  v.  Portland  Gas  Co.,  (Oregon  1900) 
61  Pac.  Rep.  134;  Mercur  v.  Media  Electric 
Light,  etc.,  Co.,  7  Del.  Co.  Rep.  (Pa.)  586.  See 
also  Montreal  Gas  Co.  v.  Cadieux,  (1899)  A.  C. 
589,  reversing  28  Can.  Sup.  Ct.  382;  State  v. 
Sedalia  Gas  Light  Co.,  34  Mo.  App.  501. 
Contra,  Commercial  Bank  v.  London  Gas  Co., 
20  U.  C.  Q.  B.  233. 

Telephone  Companies.  —  Missouri  v.  Bell  Tele- 
phone Co.,  23  Fed.  Rep.  -539;  State  v.  Dela- 
ware, etc.,  Tel.,  etc.,  Co.,  47  Fed.  Rep.  633, 
affirmed  (C.  C.  A.)  50  Fed.  Rep.  677;  Central 
Union  Telephone  Co.  ?•.  Bradbury,  106  Ind.  1; 
Central  Union  Telephone  Co.  v.  State,  118 
Ind.  194,  10  Am.  St.  Rep.  114,  note,  followed 
Central  Union  Telephone  Co.  v.  Falley,  118 
Ind.  598,  and  Central  Union  Telephone  Co.  v. 
Hopper,  124  Ind.  600;  Central  Union  Tele- 
phone Co.  v.  State.  123  Ind.  113;  Chesapeake, 
etc.,  Telephone  Co.  p.  Baltimore,  etc.,  Tel. 
Co.,  66  Md.  398:  State  v.  Nebraska  Telephone 
Co.,  17  Neb.  126,  52  Am.  Rep.  404;  People  v. 
Hudson  River  Telephone  Co.,  (Supm.  Ct.  Spec. 
T.)  19  Abb.  N.  Cas.  (N.  Y.)  466;  State  v.  Bell 
Telephone  Co.,  36  Ohio  St.  296,  38  Am.  Rep. 
583,  note;  Central  Dist.,  etc.,  Tel.  Co.  v.  Com., 
114  Pa.  St.  592;  Commercial  Union  Tel.  Co.  v. 
New  England  Telephone,  etc.,  Co.,  61  Vl.  241, 
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15  Am.  St.  Rep.  89.  See  also  Nebraska  Tele- 
phone Co.  v.  State,  55  Neb.  627.  Contra,  Mat- 
ter of  Baldwinsville  Telephone  Co.,  (Supm.  Ct. 
Spec.  T.)  24  Misc.  (N.  Y.)  221,  which  distin- 
guishes a  telephone  company  from  such  pub- 
lic or  quasi  municipal  corporations  as  water 
and  light  companies  and  decides  that  man- 
damus will  not  lie  to  compel  the  putting  in  of 
telephones,  in  the  absence  of  a  statute  requir- 
ing such  service;  but  that  the  remedy  is  at 
law  by  action  for  damages  or  under  a  statute 
regulating  such  corporations  which  provides 
a  penalty  for  a  failure  of  the  company  to 
properly  act.  Contra,  as  to  the  invalidity  of 
testrictions  imposed  by  patentees,  American 
Rapid  Tel.  Co.  v.  Connecticut  Telephone  Co., 
49  Conn.  352,  44  Am.  Rep.  237,  note. 

2.  Irrigation  Companies  —  California.  —  Price 
v.  Riverside  Land,  etc.,  Co.,  56  Cal.  431; 
Merrill  v.  Southside  Irrigation  Co.,  112  Cal. 
426. 

Colorado.  —  Golden  Canal  Co.  v.  Bright,  8 
Colo.  144;  Wheeler  v.  Northern  Colotado  Irii- 
gation  Co.,  10  Colo.  582,  3  Am.  St.  Rep.  603; 
Combs  v.  Agricultural  Ditch  Co.,  17  Colo.  146, 
31  Am.  St.  Rep.  275;  People  v.  Farmers  High 
Line  Canal,  etc.,  Co.,  25  Colo.  202,  reversing  on 
other  grounds  8  Colo.  App.  246. 

Idaho.  —  Under  the  statutes  of  this  state 
which  provide  that  the  water  rates  shall 
be  fixed  by  the  supreme  court,  and  provide 
a  special  proceeding  for  that  purpose,  man- 
damus will  not  lie  to  compel  a  corporation  to 
supply  water,  at  least  until  the  terms  and  con- 
ditions under  which  it  may  be  procured  have 
been  thus  fixed.  Wilterding  v.  Green,  (Idaho 
1896)  45  Pac.  Rep.  134,  Sullivan,  J.,  dissent- 
ing. 

Perpetual  Water  Right.  —  Mandamus  is  an 
appropriate  remedy  only  for  the  purpose  of 
procuring  an  annual  right  for  the  use  of  water 
for  irrigation,  upon  an  annual  tender  of  the 
price,  and  not  to  secure  a  perpetual  right;  and 
where  the  irrigating  season  for  which  the  right 
sought  passes  before  the  writ  can  issue,  it  will 
be  refused.  Townsend  v.  Fulton  Irrigating 
Ditch  Co.,  17  Colo.  142;  Wheeler  v.  Northern 
Colorado  Irrigation  Co.,  10  Colo.  583,  3  Am. 
St.  Rep.  603. 

Contract  Right.  —  The  duty  to  furnish  water 
may  be  compelled  by  mandamus  although  the 
manner  and  terms  upon  which  it  shall  be  sup- 
plied are  regulated  by  contract  between  the 
parties;  and  the  applicant  is  not  remitted  to 
his  remedies  on  the  contract.  People  v. 
Farmers  High  Line  Canal,  etc.,  Co.,  25  Colo. 
202,  reversing  8  Colo.  App.  246. 

Other  Remedy. — The  remedy  at  law  by 
action  for  damages  is  not  sufficiently  speedy 
and  adequate  to  preclude  mandamus.  Golden 
Canal  Co.  v.  Bright,  8  Colo.  144. 
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ority  of  appropriation,  but  they  can  only  be  established  and  enforced  by 
ordinary  remedies.1 

(3)  Corporation  for  Gathering  and  Disseminating  News.  —  The  business  of 
a  corporation  organized  for  the  purpose  of  gathering  and  disseminating  news 
is  one  of  mere  personal  service,  and  there  is  no  public  duty  to  serve  individ- 
uals resting  upon  the  company,  which  can  be  compelled  by  mandamus:  at 
least  in  the  absence  of  a  statute  expressly  imposing  the  duty,  or  of  facts  show- 
ing a  monopoly.* 

d.  OTHER  Remedies  —  (1)  Criminal  and  Penal  Proceedings  —  Actions  for 
Damages.  —  The  remedy  by  mandamus  to  compel  the  performance  of  the 
duties  owing  by  the  corporation  to  the  public,  in  the  manner  of  constructing 
and  operating  the  improvement,  is  not  generally  precluded  by  the  fact  that  in 
a  particular  case  the  failure  to  perform  may  subject  it  to  a  criminal  proceed- 
ing, or  to  an  action  for  a  statutory  penalty  3  or  for  damages  for  a  private 
injury.4  Nor  does  the  fact  that  by  statute  the  state  or  its  agencies,  or  indi- 
viduals, may  themselves  perform  the  duty,  and  recover  the  expense  by  suit 
against  the  company,  exclude  mandamus  to  compel  specific  performance.5 

(2)  Suits  in  Equity.  —  That  there  is  an  adequate  remedy  in  equity  is 
usually  no  objection  to  bringing  mandamus;  6  but  where  the  cause  of  action 


1.  Private  Rights.  —  Farmers'  Independent 
Ditch  Co.  v.  Maxwell,  4  Colo.  App.  477;  Bright 
v.  Farmers'  Highline  Canal,  etc.,  Co.,  3  Colo. 
App.  170. 

2.  Corporation  for  Gathering  and  Disseminating 
News.  —  State  v.  Associated  Press,  159  Mo.  410, 
extensively  reviewing  the  subject  of  public 
duties  implied  by  law,  criticising  Munn  v. 
Illinois,  94  U.  S.  113  (which  affirmed  69  111.  80), 
and  Inter-Ocean  Pub.  Co.  v.  Associated  Press, 
184  111.  438,  75  Am.  St.  Rep.  184  (which  re. 
versed  83  111.  App.  377>- 

3.  Indictments  and  Penal  Actions  —  England. 
—  Reg.  v.  Bristol  Dock  Co.,  2  Q.  B.  64,  42  E. 
C.  L.  573, 1  Gale  &  D.  286,  6  Jur.  216,  2  R.  &  Can. 
Cas.  599;  Rex  v.  Severn,  etc.,  R.  Co.,  2  B.  & 
Aid.  646;  Ex  p.  Robins,  7  Dowl.  566,  3  Jur.  103. 

Canada.  —  Halifax  v.  City  R.  Co.,  Russ.  Eq. 
Dec.  (Nova  Scotia)  319. 

United  States.  —  Augusta  Southern  R.  Co. 
v.  Wrightsville,  etc.,  R.  Co.,  74  Fed.  Rep. 
522. 

Delaware.  —  State  v.  Wilmington  Bridge  Co., 
3  Harr.  (Del.)  312. 

Florida.  —  State  v.  Jacksonville  Terminal 
Co.,  41  Fla.  366,  377. 

Indiana. — Central  Union  Telephone  Co.  v. 
State,  118  Ind.  194,  10  Am.  St.  Rep.  114,  note; 
Indianapolis,  etc.,  R.  Co.  *.  State,  37  Ind.  489; 
Indiana  v.  Lake  Erie,  etc.,  R.  Co.,  83  Fed.  Rep. 
284.  See  also  Lake  Erie,  etc.,  R.  Co.  v.  State, 
139  Ind.  158;  State  v.  Kamman,  151  Ind.  407, 
overruling  State  v.  Yant,  134  Ind.  121. 

New  Jetsey. — In  re  Trenton  Water  Power 
Co.,  20  N.  J.  L.  659. 

New  York.  —  People  v.  New  York  Cent., 
etc.,  R.  Co.,  74  N.  Y.  302,  modifying  12  Hun 
(N.  Y.)  195;  People  v.  Troy,  etc.,  R.  Co., 
(Supm.  Ct.  Spec.  T.)  37  How.  Pr.  (N.  Y.)  427. 

South  Carolina.  —  State  v.  North-Eastern  R. 
Co.,  9  Rich.  L.  (S.  Car.)  247,  67  Am.  Dec.  551. 

Wisconsin.  —  State  v.  Janesville  St.  R.  Co., 
87  Wis.  72,  41  Am.  St.  Rep.  28;  State  v.  Chi- 
cago, etc.,  R.  Co.,  79  Wis.  259. 

Indictment  Against  Town.  —  State  v.  Gorham, 
37  Me.  451. 

Bepair  of  Turnpike  Road.  —  It  has  been  held 
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that  the  duty  of  a  turnpike  company  to  repair 
its  road  cannot  be  compelled  by  mandamus, 
but  the  parties  so  applying  will  be  left  to  their 
remedy  by  indictment.  Reg.  v.  Oxford,  etc., 
Turnpike  Roads,  12  Ad.  &  El.  427,  40  E.  C.  L. 
81,  4  Per.  &  Dav.  154,  6  Jur.  216,  note,  followed 
Reg.  v.  Brown,  13  U.  C.  C.  P.  356.  Compare 
Savannah,  etc.,  Canal  Co.  v.  Shuman,  gi  Ga. 
400,  44  Am.  St.  Rep.  43. 

4.  Actions  for  Damages.  —  Ex  p.  Atty.-Gen., 
17  N.  Bruns.  667;  Habersham  v.  Savannah, 
etc.,  Canal  Co.,  26  Ga.  665;  People  v.  New 
York  Cent.,  etc.,  R.  Co.,  61  N.  Y.  App.  Div. 
494. 

5.  Self-help  by  State  —  California.  —  Fresno 
County  v.  Fowler  Switch  Canal  Co.,  68  Cal. 

359- 

Connecticut.  —  State  v.  New  York,  etc.  R. 
Co.,  71  Conn.  43. 

Indiana.  —  Indianapolis,  etc.,  R.  Co.  v. 
State,  37  Ind.  489;  Indiana  v.  Lake  Erie,  etc., 
R.  Co.,  83  Fed.  Rep.  284. 

Louisiana.  —  State  v.  New  Orleans,  etc.,  R. 
Co.,  52  La.  Ann.  1570. 

Minnesota.  —  State  v.  Minnesota  Transfer  R. 
Co.,  80  Minn.  108. 

New  York.  —  People  v.  Northern  Cent.  R. 
Co.,  164  N.  Y.  289,  modifying  35  N.  Y.  App. 
Div.  624;  People  v.  New  York  Cen5.,  etc.,  R. 
Co.,  74  N.  Y.  302,  modifying  12  Hun  (N.  Y.)  195. 

Self-help  by  Individuals.  —  Reg.  v.  Norwich, 
etc.,  R.  Co.,  4  R.  &  Can.  Cas.  112;  Ohio,  etc., 
R.  Co.  v.  People,  121  111.  483,  affirming  21  111. 
App.  23. 

Turnpike  Road.  —  A  charter  granting  permis- 
sion to  convert  a  public  road  into  a  turnpike 
road,  which  provides  that  if  the  turnpike  road 
is  not  kept  in  the  condition  required  by  the 
charter  of  the  company,  the  said  company  may 
be  compelled  to  cease  to  charge  toll,  and  per- 
mit all  persons  to  pass  over  it  free,  until  the 
road  is  repaired,  is  an  adequate  remedy  for  a 
failure  to  keep  the  road  in  the  condition  re- 
quired; and  mandamus  will  not  lie  to  compel 
the  performance  of  the  duty.  Morgan  v.  Mon- 
mouth Plank  Road  Co.,  26  N.  J.  L.  99. 

6.  Remedy  in  Equity.  —  People  v.  New  York 
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contains  matter  of  equitable  cognizance,  as  the  rescission  and  cancellation  of 
contracts  inconsistent  with  specific  performance,  and  for  that  purpose  the 
bringing  in  of  third  persons  as  parties,  a  bill  in  equity  is  appropriate  for  a 
complete  adjudication  including  an  order  to  perform.1 

(3)  Railroad  and  Like  Commissions.  —  Where  by  statute  a  complete  scheme 
is  provided  for  the  hearing  and  adjudication  upon  the  necessity  of  perform- 
ance, by  a.  railroad  commission  or  like  board,  such  remedy  and  not  mandamus 
must  be  resorted  to  in  the  first  instance.3 

(4)  Quo  Warranto  and  Mandamus.  —  Under  the  general  principle  that 
mandamus  will  not  be  granted  when  it  would  be  unavailing,  the  writ  is  gen- 
erally refused  if  there  is  an  absolute  lack  of  funds  and  credit  with  which  to 
perform  a  public  duty  relative  to  the  construction  and  operation  of  the 
improvement.3  In  such  a  case  quo  warranto  is  the  proper  remedv  and  not 
mandamus.4 

4.  Inspection  of  Corporate  Books,  Papers,  etc.  —  a.  View  that  Mandamus 
Will  Not  Lie.  —  In  actions  pending  at  common  law  it  was  usual  to  grant  a 
rule  to  inspect  the  books  and  papers  of  municipal  and  private  corporations 
where  such  inspection  was  necessary  for  purposes  of  the  suit ; 5  and  the  com- 
mon-law precedents  therefor  seem  to  be  the  foundation  for  the  view  that 
mandamus  will  lie  against  private  corporations  or  their  officers  to  enforce  the 
general  right  of  stockholders  to  inspect  the  corporate  books  and  papers.6 


Cent.,  etc.,  R.  Co.  ,  61  N.  Y.  App.  Div.  494; 
State  v.  Chicago,  etc.,  R.  Co.,  79  Wis.  259. 

Statutory  Remedy  in  Equity.  —  Where  a  stat- 
ute providing  tha  a  railroad  corporation  shall 
operate  its  own  road  and  not.  lease  it  to  a  rival 
company,  gives  a  remedy  by  injunction  to 
compel  performance,  the  statutory  remedy  is 
exclusive  and  mandamus  will  not  lie.  State 
v.  Manchester,  etc.,  R  Co.,  62  N.  H.  29,  See 
also  State  v.  Mason  City,  etc.,  R.  Co.,  85  Iowa 
516,  distinguishing  Boggs  v.  Chicago,  etc.,  R. 
Co..  54  Iowa  435. 

On  the  other  hand,  mandamus  will  lie  to 
compel  a  railroad  company  to  reconstruct  and 
repair  a  highway  across  its  road ;  and  the  rem- 
edy at  law  being  adequate,  it  has  been  held 
that  a  statutory  remedy  in  equity  to  compel 
performance  of  such  a  duty  is  not  even  cumu- 
lative, but,  the  remedy  at  law  being  adequate, 
will  not  lie.  New  York,  etc.,  R.  Co.  v.  Mont- 
clair  Tp.,  47  N.  J.  Eq.  591.  But  see  State  v. 
Chicago,  etc.,  R.  Co.,  29  Neb.  412,  where  such 
a  remedy  was  held  to  be  cumulative. 

1.  When  Remedy  Is  Properly  in  Equity.  —  U. 
S.  v.  Union  Pac.  R.  Co.,  160  U.  S.  1,  reversing 
19  U.  S.  App.  531,  affirming  50  Fed.  Rep.  28. 

2.  Remedy  Before  Railroad  and  Like  Commis- 
sions,—  Nebraska  Telephone  Co.  v.  State,  55 
Neb.  627;  Slate  v.  Chicago,  etc.,  R.  Co., 
29  Neb.  412;  State  v.  Chicago,  etc.,  R.  Co.,  19 
Neb.  476,  distinguishing  Stale  v.  Republican 
Valley  R.  Co.,  17  Neb.  647,  52  Am.  Rep.  424, 
18  Neb.  512;  People  v.  New  York  Cent.,  etc., 
R.  Co.,  158  N.  Y.  410,  affirming  31  N.  Y.  App. 
Div.  334.  distinguishing  People  v.  New  York 
Cent.,  etc.,  R.  Co.,  156  N.  Y.  570  {reversing  25 
N.  Y.  App.  Div.  632);  Matter  of  Waverly,  35 
N.  Y.  App.  Div.  38,  affirmed  158  N.  Y.  710. 

Enforcing  Order  of  Commission.  —  Mandamus 
will  not  lie  on  the  relation  of  the  board  of  com- 
missioners to  compel  performance  of  the  duty 
in  accordance  wilh  the  decision  made  by  it, 
where  the  law  makes  no  provision  whereby 
such  orders  may  be  enforced.    State  v.  Mis- 
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souri  Pac.  R.  Co.,  55  Kan.  708,  49  Am.  St. 
Rep.  278;  State  v.  Kansas  Cent.  R.  Co.,  47 
Kan.  497;  Slater.  New  York,  etc.,  R.  Co.,  104 
N.  Y.  58,  58  Am.  Rep.  484,  reversing  40  Hun 
(N.  Y.)  570,  which  affirmed  17  Abb.  N.  Cas. 
(N.  Y.)  304.  Contra,  State  v.  Chicago,  etc.,  R. 
Co.,  29  Neb.  412. 

3.  Effect  of  Lack  of  Funds  with  Which  to  Per- 
form. —  Re  Bristol,  etc.,  R.  Co.,  3  Q.  B.  D.  10; 
Ohio,  etc.,  R.  Co.  v.  People,  120  111.  200;  State 
v.  Dodge  City,  etc.,  R.  Co.,  53  Kan.  329;  Ben- 
ton Harbor  v.  St.  Joseph,  etc.,  St.  R.  Co.,  102 
Mich.  386,  47  Am.  Si.  Rep.  553,  cited  People  v. 
Plainfield  Ave.  Gravel-Road  Co.,  105  Mich.  9; 
Silverthorne  v.  Warren  R.  Co.,  33  N.  J.  L.  173; 
Strasburg  v.  Winchester,  etc.,  R.  Co.,  94  Va. 
647.  Contra,  Reg.  v.  Turnpike  Roads,  1  Q.  B. 
861,  41  E.  C.  L.  812,  cited  Silverthorne  v.  War- 
ren R.  Co.,  33  N.  J.  L.  173;  Savannah,  etc.. 
Canal  Co.  v.  Shuman,  91  Ga.  400,  44  Am.  St. 
Rep.  43. 

4.  Quo  Warranto  and  Not  Mandamus  the  Proper 
Remedy.  —  Ohio,  etc.,  R.  Co.  v.  People,  120 
111.  200;  Benton  Harbor  v.  St.  Joseph,  etc.,  St. 
R.  Co.,  102  Mich.  386,  47  Am.  St.  Rep.  553, 
cited  People  v.  Plainfield  Ave.  Gravel-Road 
Co.,  105  Mich.  9. 

5.  Rule  to  Inspect.  —  Gery  v.  Hopkins,  7  Mod. 
129;  Crew  v.  Saunders,  2  Stra.  1005;  Rex  v. 
Hostmen  Fraternity,  2  Stra.  1223;  Shelling  v. 
Farmer,  1  Stra.  646;  Young  v  Lynch,  1  W. 
Bl.  27;  Lynn  v.  Denton,  1  T.  R.  689;  Rex  v. 
Babb,  3  T.  R.  579;  Southampton  v.  Graves,  8 
T.  R.  590;  Upper  Canada  Bank  v.  Baldwin, 
Draper  (U.  C.)  55. 

Later  this  remedy  seems  to  have  been 
largely  superseded  by  discovery  in  equity  in 
aid  of  actions  at  law,  but  is  now  provided  and 
regulated  in  most  jurisdictions  by  statutes  ap- 
plicable both  at  law  and  in  equity  and  against 
both  persons  and  corporations.  See  generally 
the  article  Discovery,  Production,  and  In- 
spection, Encyc.  of  Pl.  and  Pr.,  vol.  6,  p.  728. 

6.  Precedents  for  Rule  to  Show  Cause.  —  Cited 
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In  England,  however,  and  in  a  few  other  jurisdictions  a  distinction  is  taken 
between  corporations  organized  for  purely  public  purposes,  and  mere  private 
trading  corporations;  and  the  prerogative  writ  is  denied  to  members  of  the 
latter,  even  though  the  general  right  of  the  stockholders  is  reinforced  by  a 
statutory  command  on  the  corporation  to  permit  inspection.  Their  remedy 
is  in  equity  for  a  grievance  of  a  private  nature.1 

b.  Prevailing  Rule  in  United  States.  —  In  most  of  the  states  of  the 
Union  a  common-law  right  of  inspection,  independent  of  any  suit  pending, 
is  upheld,  and  there  is  generally  a  statutory  right  also,  more  or  less  extensive 
in  its  operation;  and  mandamus  will  lie  in  either  case  to  compel  the  perform- 
ance of  the  correlative  duty  resting  upon  the  corporation  or  its  officers,  irre- 
spective of  the  character  of  the  purposes  for  which  the  franchise  was  procured.* 


to  sustain  remedy  by  mandamus  in  Matter  of 
Sleinway,  159  N.  Y.  250,  affirming  31  N.  Y. 
App.  Div.  70.  See  generally  cases  cited  infra, 
b.  Prevailing  Rule  in  United  States. 

1.  England.  —  Holland  v.  Dickson,  37  Ch. 
D.  669;  Rex  v.  Bank  of  England,  2  B.  &  Aid. 
620,  discussed  in  American  Railway-Frog  Co. 
v.  Haven,  101  Mass.  398,  and  Com.  v.  Phoenix 
Iron  Co.,  105  Pa.  St.  ill,  51  Am.  Rep.  184,  15 
W.  N.  C.  (Pa.)  113,  113  Pa.  St.  563,  reversing 
13  W.  N.  C.  (Pa.)  177.  Compare  Reg.  v.  Derby- 
shire, etc.,  R.  Co.,  3  El.  &  Bl.  784,  77  E.  C.  L. 
784;  Reg.  v.  Mariquita,  etc.,  Min.  Co.,  I  El.  & 
El.  289.  102  E.  C.  L.  289;  Rex  v.  Willis,  etc., 
Canal  Nav.  Co.,  3  Ad.  &  El.  477,  30  E,  C.  L. 
132. 

In  Rex  v.  Merchant  Tailors'  Co.,  2  B.  &  Ad. 
115,  22  E.  C.  L.  40,  cited  as  a  leading  case  in 
support  of  the  view  that  mandamus  is  a  proper 
remedy  for  enforcing  the  right  of  inspection, 
the  writ  was  denied  on  the  ground  that  no 
sufficient  reason  had  been  shown  for  its  issu- 
ance, but  its  propriety  was  not  disputed.  The 
purposes  for  which  the  corporation  existed 
were  the  promotion  of  religion  and  education 
and  Ihe  dispensing  of  charity,  and  were  there- 
fore of  a  public  character. 

Canada.  —  Upper  Canada  Bank  v.  Baldwin, 
Draper  (U.  C.)  55. 

Ohio.  —  Cincinnati  Volksblatt  Co.  v.  Hoff- 
meister,  62  Ohio  St.  189,  78  Am.  St.  Rep.  707; 
Blymyer  v.  Blymyer  Iron  Works  Co.,  5  Ohio 
N.  P.  71,  8  Ohio  Dec.  463. 

2.  Decisions  Upholding  View  that  Mandamus 
Lies  —  Alabama.  —  Foster  v.  White,  86  Ala. 
467;  Winter  v.  Baldwin,  89  Ala.  483. 

Delaware.  —  Richardson  v.  Swift,  7  Houst. 
(Del.)  137,  affirmed  7  Houst.  (Del.)  338,  40  Am. 
St.  Rep.  127. 

Illinois. — Stone  v.  Kellogg,  165  111.  192,  56 
Am.  St.  Rep.  240,  affirming  62  111.  App.  444, 
approved  Coquard  v.  National  Linseed  Oil  Co., 
171  111.  480;  Crown  Coal,  etc.,  Co.  v.  Thomas, 
60  111.  App.  234;  Mathews  v.  McClaughry,  83 
111.  App.  224. 

Iowa.  —  Ellsworth  v.  Dorwart,  95  Iowa  108, 
58  Am.  St.  Rep.  427. 

Louisiana.  — State  v.  Citizens  Bank,  51  La. 
Ann.  426;  State  v.  New  Orleans  Gaslight  Co., 
49  La.  Ann.  1556;  Legendre  v.  New  Orleans 
Brewing  Assoc.,  45  La.  Ann.  669,  40  Am.  St. 
Rep.  243;  State  v.  Bienville  Oil  Works  Co.,  28 
La.  Ann.  204;  Slate  v.  Accommodation  Bank, 
28  La.  Ann.  874;  Cockburn  v.  Union  Bank, 
13  La.  Ann.  289;  Hatch  v.  City  Bank,  1  Rob. 
(La.)  470. 


Maryland.  —  Weihenmayer  v.  Bitnei,  88 
Md.  325. 

Michigan.  —  People  v.  Walker,  9  Mich.  328. 
Missouri.  —  State  v.  St.  Louis,  etc.,  R.  Co., 
29  Mo.  App.  301;  State  v.  Sportsman's  Park, 
etc.,  Assoc  ,  29  Mo.  App.  326;  State  v.  Laugh- 
lin,  53  Mo.  App.  542. 

New  Jersey.  —  Trimble  v.  American  Sugar- 
Refining  Co.,  (N.  J.  1901)  48  Atl.  Rep.  912; 
Stettauer  v.  New  York,  etc.,  Constr.  Co.,  42 
N.  J.  Eq.  46. 

New  York.  —  Matter  of  Steinway,  159  N.  Y. 
250,  affirming  31  N.  Y.  App.  Div.  70;  Sage  v. 
Lake  Shore,  etc.,  R.  Co.,  70  N.  Y.  220,  dismiss- 
ing appeal  from  11  Hun  (N.  Y.)  1;  People 
v.  Throop,  12  Wend.  (N.  Y.)  184;  People  v. 
Produce  Exch.  Trust  Co.,  53  N.  Y.  App.  Div. 
93;  Matter  of  Pierson,  44  N.  Y.  App.  Div.  215, 
affirming  28  Misc.  (N.  Y.)  726:  People  v.  Gold- 
stein, 37  N.  Y.  App.  Div.  550;  Peoples.  Nassau 
Ferry  Co.,  86  Hun  (N.  Y.)  128;  Matter  of 
Martin,  62  Hun  (N.  Y.)  557;  People  v.  Ameri- 
can Union  L.  Ins.  Co.,  (Supm.  Ct.  Tr.  T.)  31 
Misc.  (N.  Y.)  617;  Reiss  v.  American  Spirits 
Mfg.  Co.,  (Supm.  Ct.  Spec.  T.)  30  Misc.  (N.  Y.) 
234;  People  v.  Tedcastle,  (N.  Y.  Super.  Ct. 
Spec.  T.)  12  Misc.  (N.  Y.)468;  People  v.  U.  S. 
Mercantile  Reporting  Co.,  (Supm.  Ct.)  20  Abb. 
N.  Cas.  (N.  Y.)  192;  Kennedy  v.  Chicago,  etc., 
R.  Co.,  (Supm.  Ct.  Spec.  T.)  14  Abb.  N.  Cas. 
(N.  Y.)  326;  People  v.  Scheel,  (Supm.  Ct.  Spec. 
T.)  8  Abb.  N.  Cas.  (N.  Y.)  342,  People  v. 
Pacific  Mail  Steamship  Co.,  *;o  Barb.  (N.  Y.) 
280,  3  Abb.  Pr.  N.  S.  (N.  Y.)  364,  34  How.  Pr. 
(N.  V.)  193;  People  v.  Mott,  (Supm.  Ct.  Spec 
T.)  r  How.  Pr.  (N.  Y.)  248. 

Pennsylvania.  —  Com.  v.  Phoenix  Iron  Co., 
105  Pa.  St.  in,  51  Am.  Rep.  184,  15  W  N.  C. 
(Pa.)  113,  113  Pa.  St.  563,  reversing  13  W.  N. 
C.  (Pa.)  17;;  Com.  v.  Empire  Pass.  R.  Co.,  134 
Pa.  St.  239,  26  W.  N.  C.  (Pa.)  26;  Com.  v. 
Pennsylvania  R.  Co  ,  6  Pa.  Dist.  266;  Guar- 
antee Trust,  etc.,  Co.'s  Petition,  3  Pa.  Dist. 
205;  Com.  v.  Philadelphia,  etc.,  R.  Co.,  3  Pa. 
Dist.  115;  Com.  v.  Coit,  15  W.  N.  C.  (Pa.)  484. 

Rhode  Island.  —  Lyon  v.  American  Screw 
Co.,  16  R.  I.  472. 

Washington.  —  State  v.  Pacific  Brewing,  etc., 
Co..  21  Wash.  451. 

Wisconsin.  —  State  v.  Bergenthal,  72  Wis. 
3H- 

Books  Kept  in  Foreign  State.  —  It  has  been 
held  that,  although  by  statute  domestic  cor- 
porations are  required  to  keep  their  books  of 
account  open  for  inspection  within  the  state, 
mandamus  will  not  lie  to  compel  them  to  thus 
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Other  Remedies.  —  An  action  at  law  for  damages  for  refusal  to  grant  inspec- 
tion is  inappropriate  for  compelling  specific  performance,  and  otherwise  inade- 
quate since  the  right  to  inspection  is  not  susceptible  of  any  measure  of  value ; 1 
and  there  is  no  remedy  in  equity  for  the  very  reason  that  mandamus  lies  at 
law.* 

5.  Issuance  and  Transfer  of  Corporate  Stock  —  a.  General  Rule.  —  It  has 
been  held  generally  that  there  is  no  public  interest  or  corporate  right  in  ques- 
tion which  will  justify  mandamus  to  compel  a  corporation  or  its  officers  to 
issue  certificates  of  stock  to  a  person  entitled  thereto,  or  record  a  transfer  of 
shares  upon  its  books,  and  that  for  the  private  injury  there  is  an  adequate  and 
complete  remedy  by  action  for  damages  or,  in  some  cases,  by  suit  in  equity.3 

b.  Exceptions  to  Rule.  —  In  the  case  of  railroads  and  like  public  com- 
panies, the  proper  registration  of  transfers  has  been  considered  as  a  duty  of 
a  public  or  quasi-public  character,  and,  particularly  where  it  is  commanded 
by  statute,  specific  performance  has  been  compelled  by  mandamus.'*    In  some 


keep  account  books,  or  duplicates  thereof,  of 
the  business  done  in  a  foreign  state,  which  are 
indispensable  at  the  place  where  the  foreign 
office  is  located.  Pratt  v.  Meriden  Cutlery  Co., 
35  Conn.  36.  Contra,  Crown  Coal,  etc.,  Co.  v. 
Thomas,  60  111.  App.  234.  See  also  Huylar  v. 
Cragin  Cattle  Co.,  40  N.  J.  Eq.  392,  cited 
Matter  of  Rappleye,  43  N.  Y.  App.  Div.  84. 

Statutory  Means  of  Information.  — ■  The  com- 
mon-law right  and  the  remedy  by  mandamus 
are  not  curtailed  by  statutes  which  require  the 
corporation  to  keep  certain  books,  as  the  stock 
and  transfer  books,  open  for  inspection,  or  re- 
quire it  to  furnish  a  statement  of  its  assets  and 
liabilities  on  request;  but  these  means  of  in- 
formation are  merely  cumulative.  State  v. 
Laughlin,  53  Mo.  App.  542;  Matter  of  Siein- 
way,  159  N.  Y.  250,  affirming  31  M.  Y.  App. 
Div.  70.  Compare  People  v.  Nassau  Ferry 
Co.,  86  Hun  (N.  Y.)  128. 

1.  Kemedy  at  Law  Inadequate.  —  Legendre  v. 
New  Orleans  Brewing  Assoc.,  45  La.  Ann. 
669,  40  Am.  St.  Rep.  243;  Cockburn  v.  Union 
Bank,  13  La.  Ann.  289;  Hatch  v.  City  Bank, 
1  Rob.  (La.)  470;  Weihenmayer  v.  Bilner,  88 
Md.  325;  People  v.  Throop,  12  Wend.  (N.  Y.) 
184. 

2.  No  Remedy  in  Equity.  —  Trimble  v.  Ameri- 
can Sugar  Refining  Co..  (N.  J.  1901)  48  Atl. 
Rep.  912;  Stettauer  v.  New  New  York,  etc., 
Constr.  Co.,  42  N.  J.  Eq.  46. 

3.  Issuance  of  Certificates  of  Stock.  —  U.  S.  v. 
Alexandria  Bank,  1  Cranch  (C.  C.)  7,  24  Fed. 
Cas.  No.  14,514.  Kill y,  C.  J.,  contra;  Ameri- 
can Asylum  v.  Phcenix  Bank,  4  Conn.  172,  10 
Am.  Dec.  112;  State  v.  St.  Louis  Paint  Mfg. 
Co.,  21  Mo.  App  526;  Durfee  v.  Harper,  22 
Mont.  354;  Morton  v.  Timken,  48  N.  J.  L.  87; 
State  v.  Carpenter,  51  Ohio  St.  83,  46  Am.  St. 
Rep.  556.  Contra,  State  v.  New  Orleans  Gas- 
light Co  ,  25  La.  Ann.  413.  See  also  Reg.  v. 
Charnwood  Forest  R  Co.,  r  Cab.  &  El.  419; 
Matter  of  White  River  Bank,  23  Vt.  478;  and 
cases  in  which  mandamus  has  been  entertained 
to  enforce  a  statutory  right  to  stock,  or  to  com 
pel  the  performance  of  statutory  duties  im- 
posed upon  commissioners  to  open  books  and 
receive  subscriptions.  Napier  v.  Poe,  12  Ga. 
170;  Lallande  v.  Louisiana  State  Ins.  Co.,  9 
La.  326;  Walker  v.  Devereaux,  4  Paige  (N.  Y.) 
229;  State  v.  Cheraw,  etc.,  R.  Co  ,  16  S.  Car. 
524;  State  v.  Lehre,  7  Rich.  L.  (S.  Car.)  234. 
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Transfer  of  Stock  —  England.  —  Rex  v.  Lon- 
don Assur.  Co.,  5  B.  &  Aid.  899,  7  E.  C.  L. 
295;  Rex  v.  Bank  of  England,  2  Dougl.  524. 
Canada. — Exp.  Watson,  16  N.  Bruns.  600. 
California.  —  Kimball  v.  Union  Water  Co., 

44  Cal.  173,  13  Am.  Rep.  157,  overriding  in 
effect  People  v.  Crockett,  9  Cal.  113. 

Connecticut. — Tobey  v.  Hakes,  54  Conn. 
274,  1  Am.  St.  Rep.  114. 

Georgia. — State  Bank  v.  Harrison,  66  Ga. 
696. 

Massachusetts.  —  Stackpole  v.  Seymour,  127 
Mass.  104;  Murray  v.  Stevens,  110  Mass.  95. 

Minnesota.  —  Baker  v.  Marshall,  15  Minn. 
177. 

Missouri.  —  State  v.  Rombauer,  46  Mo.  155, 
cited  State  v.  St.  Louis  Paint  Mfg.  Co.,  21  Mo. 
App.  526. 

Nevada.  —  State  v.  Guerrero,  12  Nev.  105. 
New  Jersey.  —  Galbraith  v.  People's  Bldg., 
etc.,  Assoc.,  43  N.  J.  L.  389;  State  v.  Warren 
Foundry,  etc.,  Co.,  32  N.  J.  L.  439. 

New  York.  —  Shipley  v.  Mechanics'  Bank, 
10  Johns.  (N.  Y.)  484;  Ex  p.  Fireman's  Ins. 
Co.,  6  Hill  (N.  Y.)  243;  People  v.  Miller,  39 
Hun  (N.  Y.)  557,  9  Civ.  Pro.  (N.  Y.)  149;  Peo- 
ple v.  Parker  Vein  Coal  Co.,  (Supm.  Ct.  Gen. 
T.)  10  How.  Pr.  (N.  Y.)  543,  1  Abb.  Pr.  (N.  Y.) 
128,  affirming  10  How.  Pr.  (N.  Y.)  186. 

Ohio.  —  Freon  v.  Carriage  Co.,  42  Ohio  St. 
30,  51  Am.  Rep.  794,  note;  State  i>.  Carpenter, 
51  Ohio  St.  83,  46  Am.  St  Rep.  556. 

Oregon.  —  Durham  v.  Monumental  Silver 
Min.  Co.,  9  Oregon  41. 

Pennsylvania.  —  Birmingham  F.  Ins.  Co.  v. 
Com.,  92  Pa.  St.  72. 

Rhcde  Island.  —  Wilkinson  v.  Providence 
Bank,  3  R.  I.  22. 

See  also  Townes  v.  Nichols,  73  Me.  515. 
Contra,  Green  Mt.,  etc.,  Turnpike  Co.  v.  Bulla, 

45  Ind.  1,  approved  Burnsville  Turnpike  Co.  v. 
State,  119  Ind.  382;  State  v.  Orleans  R.  Co., 
38  La.  Ann.  312,  cited  Board  of  Liquidation  v. 
New  Orleans  Waterworks  Co,,  39  La.  Ann. 
202.  See  also  Norris  v.  Irish  Land  Co.,  8  El. 
&  Bl.  512,  92  E.  C.  L.  512,  explained  Freon  v. 
Carriage  Co.,  42  Ohio  St.  30,  51  Am.  Rep.  794, 
note. 

4.  England.  —  Reg.  v.  Lambourn  Valley  R. 
Co.,  22  Q.  B.  D  463,  explaining  Reg.  v.  Shrop- 
shire Union  R.,  etc.,  Co.,  L.  R.  8  Q.  B.  420 
{reversed  on  other  grounds  L.  R.  7  H.  L.  496); 
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jurisdictions,  also,  the  remedy  by  mandamus  has  been  sanctioned,  irrespective 
of  the  character  of  the  corporation,  where  there  is  a  statutory  duty  to  record 
transfers,1  or  where  the  mandamus  acts  have  considerably  extended  the  use 
of  the  remedy.2 

6.  Membership  in  Corporation  or  Association  —  a.  Early  Rule  Governing 
ISSUANCE  OF  Writ.  —  Originally  mandamus  would  lie  to  compel  admission 
to  membership  in  a  corporation  or  association,  or  reinstatement  as  a  member, 
only  where  it  was  of  public  concern,  as  in  the  case  of  public  or  municipal  cor- 
porations;3 and  where  this  ground  exists  it  would  seem  to  be  a  matter  of 
indifference  whether  the  company  is  exercising  charter  rights  granted  by  the 
state,  and  is,  therefore,  subject  in  a  greater  degree  to  its  supervision,  or  is  a 
mere  voluntary  association.4    But  the  remedy  usually  invoked  against  such 


Reg.  v.  Carnatic  R.  Co.,  L.  R.  8  Q.  B.  299; 
Rex  v.  Worcester,  etc..  Canal  Nav.  Co.,  I  M. 
&  R.  529,  17  E.  C.  L.  275.  See  also  cases  in 
which  applications  for  mandamus  were  enter- 
tained without  question,  but  denied  on  general 
grounds.  Law  Guarantee,  etc.,  Soc.  v.  Bank 
of  England,  24  Q.  B.  D.  406;  Reg.  v.  Wing,  17 
Q.  B.  645,  79  E.  C.  I  .  645;  Reg.  v.  London- 
derry, etc.,  R.  Co.,  13  Q.  B.  998,  66  E.  C.  L. 
99S;  Reg.  v.  General  Cemetery  Co.,  6  El.  & 
Bl.  415,  88  E.  C.  L.  415;  Copeland  v.  North 
Eastern  R.  Co.,  6  El.  &  Bl.  277,  88  E.  C.  L. 
277;  Reg.  v.  Liverpool,  etc.,  R.  Co,,  16  Jur. 
949. 

South  Carolina,  — State  v.  Mclver,  2  S. 
Car.  25. 

1.  Judicial  Sales  of  Stock.  —  Bailey  v.  Stroh- 
ecker,  38  Ga.  259,  95  Am.  Dec.  388,  cited 
South  Western  R.  Co.  v.  Thomason,  40  Ga. 
408,  and  State  Bank  v.  Harrison,  66  Ga.  696; 
People  v.  Goss,  etc.,  Mfg.  Co.,  99  111.  355; 
State  v.  Jeffersonville  First  Nat.  Bank,  89  Ind. 
302;  Slemmons  v.  Thompson,  23  Oregon  215; 
Memphis  Appeal  Pub.  Co.  v.  Pike,  9  Heisk. 
(Tenn.)  697;  Goodwin  v.  Ottawa,  etc.,  R.  Co., 
13  U.  C.  C.  P.  254;  Guillot  v.  Sandwich,  etc., 
Gravel  Road  Co.,  26  U.  C.  Q.  B.  246.  See  also 
Cooper  v.  Dismal  Swamp  Canal  Co.,  2  Murph. 
(6  N.  Car.)  196;  Morehead  v.  Western  North 
Carolina  R.  Co.,  96  N.  Car.  362;  Goodwin  v. 
Ottawa,  etc.,  R.  Co.,  22  U.  C.  Q.  B.  186.  In  a 
late  case  of  the  federal  court  it  was  held  that 
where  by  statute  of  the  state,  stock  is  subject 
to  levy,  the  court  has  power  to  issue  man- 
damus to  compel  a  corporation  to  transfer 
stock  sold  at  judicial  sale,  that  the  judgment 
of  the  court  may  be  effective,  although  the 
statute  does  not  impose  a  mandatory  duty  to 
make  the  transfer.  Hair  v.  Burnell,  106  Fed. 
Rep.  280. 

2.  Effect  of  Mandamus  Acts.  —  Norris  v.  Irish 
Land  Co.,  8  El.  &  Bl.  512,  92  E.  C.  L.  512, 
discussed  Freon  v.  Carriage  Co.,  42  Ohio  St.  30, 
51  Am.  Rep.  794,  note;  Crawford  v.  Provincial 
Ins.  Co.,  8  U.  C.  C.  P.  263;  Reg.  v.  Montreal, 
etc.,  R.  Co.,  6  L.  C.  Rep.  232;  Upton  v. 
Hutchison,  8  Quebec  Q.  B.  505,  2  Quebec  Pr. 
300,  affirming  15  Quebec  Super.  Ct.  396.  See 
also  Macdonald  Mail  Printing,  etc.,  Co.,  6  Ont. 
Pr.  309,  criticising  Smith  it.  Canada  Car  Co., 
6  Ont.  Pr.  107. 

3.  Bradbury  v.  Mutual  Reserve  Fund  L. 
Assoc.,  53  N.  J.  Eq.  306.  See  also  in  this  con- 
nection infra,  this  section,  7.  Right  to  Office. 

On  This  Ground  of  Public  Interest  the  writ  of 
mandamus  has  been  granted  to  admit  a  person 
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to  membership,  and  to  reinstate  a  member 
wrongfully  expelled,  in  an  incorporated  college 
of  physicians  or  a  medical  society.  Rex  v. 
Askew,  4  Burr.  2188,  approved  Barnet  v.  Col- 
lege of  Physicians,  etc.,  (Supm.  Ct.  Spec.  T.)  7 
How.  Pr.  (N.  Y.)  290;  State  v.  Georgia  Medi- 
cal Soc,  38  Ga.  608,  95  Am.  Dec.  408.  See  also 
Anonymous,  12  Mod.  666.  In  denying  an  ap- 
plication to  reinstate  a  member  of  an  assess- 
ment insurance  corporation,  the  Michigan 
Supreme  Court  said:  "  This  is  a  discretionary 
writ,  and  in  general  we  shall  decline  to  inter- 
fere by  means  of  it  in  the  controversies  of 
private  corporations,  when  the  facts  are  not 
such  as  to  be  important  on  public  grounds,  or 
such  as  would  justify  our  interference  if  cor- 
porate powers  did  not  exist.  The  belter  way 
is  for  parties  wronged  by  the  action  of  such 
bodies  to  seek  the  proper  remedy  in  common- 
law  suits."  Lamphere  v.  Grand  Lodge,  etc., 
47  Mich.  429.  See  also  Hargnell  v.  Lafayette 
Benev.  Soc,  47  Mich.  64S. 

4.  Unincorporated  Societies.  —  In  Boorman's 
Case,  March,  1777,  cited  in  Rex  v.  Gray's  Inn, 
1  Dougl.  354,  (see  also  similar  discussions, 
Appleford's  (  ase,  1  Mod.  83;  Rex  v.  Lincoln's 
Inn,  4  B.  &  C.  855,  10  E.  C.  L.  459;  Town- 
send's  Case,  T.  Raym.  69;  Rex  v.  College  of 
Physicians,  2  Show.  179;  Rex  v.  Barnard's 
Inn,  5  Ad.  &  El.  17,  31  E.  C.  L.  253,  2  Hurl. 
&  W.  62),  mandamus  was  denied  to  restore  a 
barrister  of  one  of  the  temples  because  it  was 
a  mere  voluntary  society  of  individuals  and 
no  body  corporate,  and  there  was  none  to 
whom  the  writ  could  be  directed;  and  because 
the  ancient  and  usual  way  of  redress  for  any 
such  grievance  was  by  appealing  to  the  judges 
of  England,  and  there  was  therefore  an  ade- 
quate remedy.  Lord  Mansfield  afterwards  de- 
nied a  writ  to  compel  the  admission  of  the 
relator  to  the  degree  of  barrister  on  the  second 
ground  taken  in  the  above  case,  which  he  de- 
clared to  be  the  true  reason  why  it  would  not 
lie;  holding  as  to  the  first  that  it  was  not  solid, 
as  the  inns  of  court  had  regulations  and  acted 
and  were  known  as  a  public  body.  Rex  v. 
Gray's  Inn,  1  Dougl.  354. 

If  a  person  has  been  actually  admitted  a 
member  of  such  society,  and  thus  acquired  an 
inchoate  right  capable  of  being  perfected,  it 
might  be  then  fit  for  the  court,  in  the  absence 
of  any  other  remedy,  to  interfere  by  man- 
damus in  order  to  perfect  that  right.  Per 
Abbott,  C.  J.,  in  Rex  v.  Lincoln's  Inn,  4  B.  & 
C.  855,  10  E.  C.  L.  459. 

In  at  Least  One  State  mandamus  has  been 
Volume  XIX. 


Against  Private  Corporations, 


MANDAMUS. 


Their  Officers  and  Agents. 


societies  is  a  bill  in  equity.1 

b.  Membership  in  Corporations.  —  Mandamus  is  generally  held  to  lie, 
however,  against  all  corporations,  of  whatsoever  kind,  to  compel  the  admis- 
sion of  one  entitled  to  membership,  where  the  qualifications  are  prescribed  by 
law;2  or  to  compel  the  reinstatement  of  a  member  whose  expulsion  was  in 
violation  of  his  rights  as  prescribed  by  the  charter  and  by-laws.3    In  a  few 

granted  against  unincorporated  associations 
to  compel  the  reinstatement  of  a  member 
wrongfully  expelled,  without  question  as  to 
the  propriety  of  the  remedy  and  without  re- 
gard to  the  character  of  the  corporation.  Otto 
v.  Journeymen  Tailors'  Protective,  etc.,  Union, 
75  Cal.  308,  7  Am.  St.  Rep.  156,  note;  Von 
Arx  v.  San  Francisco  Gruetli  Verein,  113 
Cal.  377.  Conira,  Wolf  v.  Com.,  64  Pa.  St. 
252;  Wolf  v.  United  Daughters  of  America,  1 
Phila.  (Pa.)  374,  g  Leg.  Int.  (Pa.)  114.  See 
also  arguendo.  Sale  v.  First  Regular  Baptist 
Church,  62  Iowa  26,  49  Am.  Rep.  136;  Burt  v. 
Grand  Lodge,  etc.,  66  Mich.  85. 

Political  Associations.  —  People  v.  Democratic 
Gen.  Committee,  164  N.  Y.  335,  reversing  52 
N.  Y.  App.  Div.  170,  affirming 31  Misc.  (N.  Y.) 
350,  distinguishing  McKane  v.  Adams,  123  N. 
Y.  609,  20  Am.  St.  Rep.  785,  (which  affirmed '51 
Hun  (N.  Y.)  629). 

1.  Remedy  Against  Unincorporated  Societies. — 
Aloers  v.  Merchants'  Exch..  39  Mo.  App.  583; 
Fritz  v.  Muck,  (Suprn.  Ct.  Spec.  T.)  62  How. 
Pr.  (N.  Y.)  69.  See  generally  title  Societies 
and  Clubs. 

2.  Mandamus  to  Admit.  —  Rex  v.  Askew,  4 
Burr.  218S;  Rex  v.  Turkey  Co.,  2  Burr.  943, 
1000;  Rex  v.  Hostmen  Fraternity,  2  Stra.  1223; 
Dacosta  v.  Russia  Co.,  2  Stra.  783.  See  also 
Reg.  v.  Registrar,  1  Jur.  N.  S.  470,  30  Eng.  L. 
&  Eq.  212. 

Louisiana.  —  In  this  state  it  is  declared  by 
the  Code  of  Practice,  article  835,  that  man- 
damus may  be  directed  to  all  corporations  es- 
tablished by  law  to  compel  them  to  receive  as 
members  such  as  have  been  legally  chosen. 
State  v.  Shakspeare.  43  La.  Ann.  92. 

To  Compel  Admission  as  Student  of  College.  — 
Mandamus  will  lie  against  the  board  of  trus- 
tees and  faculty  of  a  college  to  compel  them  to 
admit  the  relator  as  a  student,  where  they 
have  disqualified  him  on  a  ground  which  they 
have  no  right  to  take.  State  v.  White,  82  Ind. 
278,  42  Am.  Rep.  496. 

Discretionary  Denial  of  Writ.  —  Ex  p.  Paine, 
)  Hill  (N.  Y.)  665. 

3.  Mandamus  to  Reinstate  —  England.  —  Rex 
v.  Free  Fishermen,  etc.,  Co.,  8  T.  R.  352.  See 
also  Rex  v.  Askew,  4  Bun.  2186;  Rex  v.  Cam- 
bridge University,  2  Ld.  Raym.  1334,  1  Stra. 
558. 

Canada.  —  Lapierre  v.  L'Union  St.  Joseph, 
21  L.  C.  Jur.  332,  1  Montreal  Leg.  N.  40. 

Alabama.  —  Medical,  etc.,  Soc.  v.  Weatherly, 
75  Ala.  254. 

Georgia.  — Savannah  Cotton  Exch.  v.  State, 
54  Ga.  668;  State  v.  Georgia  Medical  Soc,  38 
Ga.  608,  95  Am.  Dec.  408. 

Louisiana.  —  In  this  state  it  is  declared  by 
the  Code  of  Practice,  article  835,  that  man- 
damus may  be  directed  to  all  corporations  es- 
tablished by  law  to  compel  them  to  restore  to 
their  functions  such  of  their  members  as  they 
shall  have  removed  without  sufficient  cause. 
State  v.  Shakspeare,  43  La.  Ann.  92. 
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Massachusetts.  —  Crocker  v.  Old  South  Soc, 
106  Mass.  489,  cited  Haupt  v.  Rogers,  170 
Mass.  71. 

Michigan.  —  Meurer  v.  Detroit  Musicians' 
Benev.,  etc..  Assoc.,  95  Mich.  451;  Erd  v. 
Bavarian  Nat.  Aid,  etc.,  Assoc. ,'67  Mich.  233; 
AUnutt  v.  Subsidiary  High  Ct.,  62  Mich,  'no; 
Lamphere  v.  Grand  Lodge,  etc.,  47  Mich. 
429;  Roehler  v.  Mechanics'  Aid  Soc,  22 
Mich.  86. 

Missouri.  —  Lysaght  v.  St.  Louis  Operative 
Stonemasons'  Assoc.,  55  Mo.  App,  538;  State 
v.  Temperance  Benev.  Assoc.,  42  Mo.  App. 
485;  Albers  v.  Merchants'  Exch.,  39  Mo.  App. 
583;  State  v.  Union  Merchants'  Exch.,  2  Mo. 
App.  96. 

New  Hampshire. — Egan  v.  Ancient  Order 
of  Hibernians,  62  N.  H.  701. 

New  Jersey.  —  Bradbury  v.  Mutual  Reserve 
Fund  L.  Assoc.,  53  N.  J.  Eq.  306;  De  Hart  v. 
Good  Will  Hook,  etc.,  Co.  No.  1,  61  N.  J.  L. 
507;  Zeliff  v.  Grand  Lodge,  etc.,  53  N.  J.  L. 
536;  Sibley  v.  Carteret  Club,  40  N.  J.  L.  295. 

New  York.  —  People  v.  Musical  Mut.  Pro- 
tective Union,  118  N.  Y.  101;  People  v.  Medi- 
cal Soc  .  32  N.  Y.  187,- affirming  (Supm.  Ct. 
Spec.  T.)  25  How.  Pr.  (N.  Y.)  333;  People  v. 
New  York  Post-Graduate  Medical  School,  etc., 
29  N.  Y.  App.  Div.  244;  People  v.  Medical 
Soc,  84  H un  (N.  Y.)  448;  People  v.  Musical 
Mut.  Protective  Union,  47  Hun  (N.  Y.)  273; 
People  v.  New  York  Benev.  Soc,  etc.,  3  Hun 
(N.  Y.)  361,  6  Thomp.  &  C.  (N.  Y.)  85;  People 
v.  Throop,  12  Wend.  (N.  Y.)  184;  People  v. 
Medical  Soc,  24  Barb.  (N.  Y.)  570;  People  v. 
St.  Franciscus  Benev.  Soc,  (Supm.  Ct.  Spec. 
T.)  24  How.  Pr.  (N.  Y.)  216. 

North  Carolina.  —  Delacy  v.  Neuse  River 
Nav.  Co.,  1  Hawks.  (8  N.  Car.)  274,  9  Am. 
Dec.  636. 

Pennsylvania.  —  Hibernia  Fire  Engine  Co. 
v.  Com.,  93  Pa.  St.  264;  Society,  etc.  v.  Com., 
52  Pa.  St.  125,  91  Am.  Dec.  139;  Evans  v. 
Philadelphia  Club,  50  Pa.  St.  107;  Marion 
Beneficial  Soc.  v.  Com.,  31  Pa.  St.  82;  Wash- 
ington Beneficial  Soc.  v.  Bacher,  20  Pa.  St. 
425;  Com.  v.  German  Soc,  15  Pa.  St.  251,  cited 
Diligent  Fire  Co.  v.  Com.,  75  Pa.  St.  296; 
Franklin  Beneficial  Assoc.  v.  Com.,  10  Pa.  St. 
357;  Com.  v.  Pennsylvania  Beneficial  Inst.,  2 
S.  &  R.  (Pa.)  141 ;  Green  v.  African  M.  E.  Soc, 
1  S.  &  R.  (Pa.)  254;  Com.  v.  St.  Patrick's 
Benev.  Soc,  2  Binn.  (Pa.)  441,  4  Am.  Dec. 
453;  Black,  etc.,  Smiths'  Soc.  v.  Vandyke,  2 
Whan.  (Pa.)  309,  30  Am.  Dec.  263;  Hassler  z. 
Philadelphia  Musical  Assoc.,  14  Phila.  (Pa.) 
233,  37  Leg.  Int.  (Pa.)  434;  Riddell  v.  Harmony 
Fire  Co.,  8  Phila.  (Pa.)  310;  Weis  v.  Musical 
Mut.  Protective  Union,  29  Pittsb.  Leg.  J.  N.  S. 
(Pa.)  1. 

Rhode  Island.  —  Sleepers.  Franklin  Lyceum, 

7  R.  L  523- 

Texas.  —  Manning  v.  San  Antonio  Club,  63 
Tex.  166,  51  Am.  Rep.  639;  Screwmen's  Benev, 
Assoc.  v.  Benson,  76  Tex.  552. 
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states  mandamus  is  not  the  proper  remedy  for  such  grievances,  being  excluded 
by  the  language  of  the  mandamus  acts,  or  the  construction  placed  thereon 
by  the  courts.1 

c.  Scope  of  Mandamus  to  Reinstate.  —  An  application  for  a  manda- 
mus to  reinstate  will  not  be  granted  while  any  remedy  by  appeal  or  otherwise, 
within  the  corporation  itself,  remains  open  to  the  relator;8  or  if  the  proceed- 
ings on  expulsion  are  regular  and  in  conformity  with  the  charter  and  by-laws. 
Courts  entertain  jurisdiction  to  control  corporations  in  the  line  of  order  and 
to  correct  abuses,  but  they  do  not  inquire  into  the  merits  of  what  has  passed 
in  rem  judicatam  in  due  course,  or,  in  the  case  of  purely  private  corporate 
bodies,  pass  on  the  reasonableness  of  by-laws  which  it  is  within  their  power 
to  make.3 

Pecuniary  Right  in  Relator.  —  The  remedy  by  mandamus  is  restricted  to  cases 
where  the  relator  is  deprived  of  some  pecuniary  right;  but,  subject  to  this 


Wisconsin.  —  State  v.  Chamber  of  Com- 
merce, 20  Wis.  64;  Slate  v.  Milwaukee  Cham- 
ber of  Commerce,  47  Wis.  670. 

See  also  cases  in  which  the  form  of  the 
remedy  was  not  questioned,  but  which  failed 
on  other  grounds.  State  v.  Hiram  Grand 
Lodge,  etc.,  2  Penn.  (Del.)  21;  Women's 
Catholic  Order  v.  Condon,  84  111.  App.  564; 
People  v.  Bricklayers',  etc..  Union,  20  N.  Y. 
App.  Div.  8;  People  v.  Columbia  Clu"b,  (Supm. 
Ct.  Spec.  T.)  20  Civ.  Pro.  (N.  Y.)  319;  and 
generally  cases  cited  infra,  c.  Scope  of  Man- 
damns  to  Reinstate. 

Discretionary  Denial  of  Writ. — Where,  though 
the  proceedings  are  had  without  notice  or  are 
otherwise  irregular,  it  is  apparent  that  just 
cause  exists  for  the  expulsion,  the  court  will 
not  award  a  peremptory  mandamus  to  rein- 
slate  the  relator  simply  to  be  at  once  formally 
\urned  out.  State  v.  Temperance  Benev. 
Assoc.,  42  Mo.  App.  45;  Meister  v.  Anshei 
Chesed  Hebrew  Congregation,  37  Mich.  542; 
State  v.  Society,  etc.,  8  Ohio  Dec.  (Reprint)  32, 
5  Cine.  L.  Bui.  124,  6  Ohio  Dec,  (Reprint)  899, 
8  Am.  L.  Rec.  627. 

1.  Mandamus  as  a  Remedy  Excluded  by  Man- 
damus Acts.  —  Cook  v.  College  of  Physicians, 
etc.,  9  Bush  (Ky.)  541;  Schmidt  v.  Abraham 
Lincoln  Lodge,  84  Ky.  490;  Fraternal  Mystic 
Circle  v.  State,  61  Ohio  St.  628,  76  Am.  St. 
Rep.  446,  reversing  6  Ohio  Cir.  Dec.  385,  9 
Ohio  Cir.  Ct.  364,  3  Ohio  Dec.  9;  State  v. 
Zesch,  7  Ohio  Dec.  298,  5  Ohio  N.  P.  274.  See 
also  State  v.  Slavonska  Lipa,  28  Ohio  St.  667. 

2.  Existence  of  Remedy  Within  Corporation.  — 
Levy  v.  Magnolia  Lodge  No  29,  no  Cal.  297; 
People  v.  Grand  Lodge,  etc.,  166  111.  71, 
affirming  bo  111.  App.  550;  People  v.  Women's 
Catholic  Order,  162  111.  78,  affirming  59  111. 
App.  390;  Zeliff  v.  Grand  Lodge,  etc.,  53  N  J. 
L.  536;  German  Reformed  Church  v.  Com.,  3 
Pa.  St.  282;  Screwmen's  Benev.  Assoc.  v. 
Benson,  76  Tex.  552;  Benson  v.  Screwmen's 
Benev.  Assoc.,  2  Tex.  Civ.  App.  66. 

Remedy  for  Reinstatement  of  Member  Lawfully 
Expelled. —  By-laws  which  authorize  the  societv 
to  reinstate  an  expelled  member,  upon  his 
performing  cerlain  prescribed  conditions,  re- 
late only  to  cases  of  expulsion  supported  by 
lawfully  conducted  proceedings;  and  where  a 
member  has  been  illegally  expelled  it  is  not 
necessary  that  he  should  exhaust  the  means 
thus  provided   before  bringing  mandamus. 


People  v.  Musical  Mut.  Protective  Union,  118 
N.  Y.  102. 

3.  Regular  Proceedings  Not  Reviewable  by  Man- 
damus —  England.  —  Taverner's  Case,  T. 
Raym.  446. 

California.  — Josich  v.  Austrian  Benev.  Soc, 
119  Cal.  74;  Von  Arx  v.  San  Francisco  Gruetli 
Verein,  113  Cal.  377;  Rorke  v.  San  Francisco 
Stock,  etc.,  Board,  99  Cal.  196;  Otto  v. 
Journeyman  Tailors'  Protective,  etc.,  Union, 
75  Cal.  308,  7  Am.  St.  Rep.  156,  note. 

Illinois.  —  People  v.  Board  of  Trade.  45  111. 
112;  People  v.  Board  of  Trade,  80  111.  134; 
Board  of  Trade  v.  Nelson,  162  111.  431,  53  Am. 
St.  Rep.  312,  reversing  62  111.  App.  541;  Bees- 
ley  v.  Chicago  Journeymen  Plumbers  Protec- 
tive, etc..  Assoc.,  44  111.  App.  278. 

Louisiana.  —  State  v.  Lusitanian  Portuguese 
Soc,  15  La.  Ann.  73,  cited  State  v.  Police 
Board,  51  La.  Ann.  941. 

Massachusetts  —  Barrows  v.  Massachusetts 
Medical  Soc,  12  Cush.  (Mass.)  402,  cited 
American  Railway-Frog  Co.  v.  Haven,  101 
Mass.  398. 

Michigan.  —  Burt  v.  Grand  Lodge,  etc.,  44 
Mich.  208,  66  Mich.  85;  Hargnell  v.  Lafayette 
Benev.  Soc,  47  Mich.  648;  Meister  v.  Anshei 
Chesed  Hebrew  Congregation,  37  Mich.  542; 
Burton  v.  St.  George's  Soc,  28  Mich.  261. 

Missouri.  —  Slate  v.  Grand  Lodge,  etc.,  8 
Mo.  App.  148. 

New  Jersey.  —  Vannatta  v.  Smith,  61  N.J. 
L.  188;  Zeliff  v.  Grand  Lodge,  etc.,  53  N.  J.  L. 
536- 

New  York.  —  People  v.  Manhattan  Chess 
Club,  (Supm.  Ct.  Tr.  T.)  23  Misc.  (N.  Y.)  500, 
affirmed  without  opinion,  34  N.  Y.  App.  Div. 
631;  People  v.  Mutual  Reserve  Fund  L.  Assoc., 
(Supm.  Ct.  Spec.  T.)  15  Misc.  (N.  Y.)  333; 
People  v.  New  York  Commercial  Assoc., 
(Supm.  Ct.  Spec.  T.)  18  Abb.  Pr.  (N.  Y.)  271; 
Ex  p.  Paine.  1  Hill  (N.  Y.)  665. 

Ohio.  —  State  v.  Aurora  Relief  Soc,  7  Ohio 
Dec.  (Reprint)  334,  2  Cine  L.  Bui.  125;  State 
v.  Verein,  7  Ohio  Dec.  (Reprint)  449,  3  Cine 
L.  Bui.  295. 

Pennsylvania.  —  Com.  v.  Pike  Beneficial 
Soc,  8  W.  &  S.  (Pa.)  247,  approved  Com.  v. 
German  Soc,  15  Pa.  St.  251;  Com.  v.  Union 
League,  135  Pa.  St.  301,  20  Am.  St.  Rep.  870; 
Com.  v.  Philanthropic  Soc,  5  Binn.  (Pa.)  486; 
Com.  v.  Kensington  German  Beneficial  Soc, 
17  Phila.  (Pa.)  277,  41  Leg.  Int.  (Pa.)  174. 
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limitation,  it  is  applicable  both  to  corporations  formed  for  the  purpose  of  gain 
and  to  those  for  religious,  benevolent,  or  social  ends.1 

7.  Right  to  Office  —  a.  Early  Common-law  Rule.  — At  the  early  com- 
mon  law  mandamus  would  not  lie  to  admit  or  restore  a  person  to  a  private 
office  or  to  execute  a  private  right ;  but  being  a  prerogative  writ  it  issued  only 
against  public  officers  to  compel  performance  of  a  public  duty.2 

b.  MODERN  RULE.  —  A  more  liberal  use  of  the  remedy  by  mandamus  for 
such  purposes  was,  however,  established  at  an  early  day,  and  has  been  gen- 
erally approved  since,  but  the  decisions  are  discordant  as  to  its  exact  scope 
and  it  cannot  be  stated  with  definiteness  and  certainty.3 

c.  Application  of  Rules  —  Grounds  for  Mandamus  —  (i)  Other 
Remedies  —  (a)  In  General.  —  It  is  to  be  premised  that  mandamus  will  not  lie  to 
admit  or  restore  to  office  where  exclusive  jurisdiction  over  such  matters  is 
vested  in  other  bodies,  as  is  the  case  where  the  office  is  purely  ecclesiastical ; 4 
or  an  office  in  a  lay  corporation  of  an  ecclesiastical  or  eleemosynary  character, 
the  proceedings  of  which  are  subject  to  supervision  and  review  by  visitors  or 
other  persons  or  tribunals  created  for  that  purpose.5    In  such  cases,  however, 


See  also  generally  cases  cited  supra,  to  the 
effect  that  mandamus  lies  to  reinstate. 

1.  Pecuniary  Right  in  Relator.  —  Burtz/.  Grand 
Lodge,  etc.,  66  Mich.  85,  wherein  it  was  said: 
"  Where  the  question  does  not  involve  tangi- 
ble and  valuable  corporate  privileges  we  can- 
not interfere  in  this  way";  Lysaght  v.  St. 
Louis  Operative  Stonemasons'  Assoc.,  55  Mo. 
App.  538;  State  v.  Grand  Lodge,  etc.,  8  Mo. 
App.  148. 

Religious,  Social,  and  Like  Societies.  —  People 
v.  Board  of  Trade,  80  111.  136;  Sale  v.  First 
Regular  Baptist  Church,  62  Iowa  26,  49  Am. 
Rep.  136;  State  v.  Hebrew  Congregation,  31 
La.  Ann.  205,  33  Am.  Rep.  217;  Burt  v.  Grand 
Lodge,  etc.,  66  Mich.  85;  State  v.  Grand 
Lodge,  etc.,  8  Mo.  App.  148;  People  v.  St. 
Stephen's  Church,  53  N.  Y.  103,  explained  Peo- 
ple v.  New  York  Benev.  Soc,  etc.,  3  Hun  (N. 
Y.)  361,  6  Thomp.  &  C.  (N.  Y.)  85.  See  also 
Meister  v.  Anshei  Chesed  Hebrew  Congrega- 
tion, 37  Mich.  542;  Com.  v.  Rosseter,  2  Binn. 
(Pa.)  360,  4  Am.  Dec.  451. 

Where  by  statute  it  is  made  the  duty  of  the 
registerof  a  church  parish  toenroll  on  the  books 
of  his  parish  every  person  of  the  Protestant 
Episcopal  Church  who  shall  apply  for  the  pur- 
pose, mandamus  will  lie  to  compel  perform- 
ance.   Brayshaw  v.  Ridout,  79  Md.  454. 

Beneficiaries  of  Charity.  —  People  v.  Sailors' 
Snug  Harbor,  Daily  Reg.  (N.  Y.)  May  7,  1883, 
limiting  People  v.  Sailors'  Snug  Harbor, 
(Supm.  Ct.  Spec.  T.)  5  Abb.  Pr,  N.  S.  (N.  Y.) 
119. 

A  bill  in  equity,  and  not  mandamus,  is  the 
proper  remedy  to  compel  the  trustees  of  a 
charity  to  pay  certain  beneficiaries  an  in- 
creased allowance.  Ex  p.  Rugby  Charity,  9 
Dowl.  &  R.  214,  22  E.  C.  L.  388,  cited  Reg.  v. 
Abrahams,  4  Q.  B.  157,  45  E.  C.  L.  157,  3  Gale 
&  D.  382,  7  Jur.  129. 

2.  Scope  of  Remedy  at  Early  Common  Law.  — 
Tobey  v.  Hakes,  54  Conn.  274,  1  Am.  St.  Rep. 
114,  approving  American  Asylum  v.  Phoenix 
Bank.  4  Conn.  172,  10  Am.  Dec.  112;  American 
Railway-Frog  Co.  v.  Haven,  101  Mas=.  398; 
People  v.  Steele,  2  Barb.  (N.  Y.)  397,  1  Edm. 
Sel.  Cas.  (N.  Y.)  505. 

3.  Modern  Scope  of  Remedy.  —  The  use  of  man- 
damus as  a  remedy  to  admit  or  restore  to 


office,  which  is  the  foundation  of  the  existing 
law  on  the  subject,  is  that  formulated  by  Lord 
Mansfield,  as  follows:  "A  mandamus  to  re- 
store is  the  true  specific  remedy,  where  a  per- 
son is  wrongfully  dispossessed  of  any  office  or 
function  which  draws  after  it  temporal  rights, 
in  all  cases  where  the  established  course  of 
law  has  not  provided  a  specific  remedy  by 
another  form  of  proceeding,"  Rex  v.  Blooer, 
2  Burr.  1043;  "  Where  there  is  a  right  to  exe- 
cute an  office,  perform  a  service,  or  exercise  a 
franchise  (more  especially  if  il  be  in  a  matter  of 
public  concern,  or  attended  with  profit),  and 
a  p»rson  is  kept  out  of  possession,  or  dis- 
possessed of  such  right,  and  has  no  other 
specific  legal  remedy,  this  court  ought  to  as- 
sist by  a  mandamus."  Rex  v.  Baker,  3  Burr. 
1265,  1  W.  Bl.  300,  352. 

4.  Purely  Ecclesiastical  Offices.  —  State  v.  Bibb 
St.  Church,  84  Ala.  23.  To  same  effect,  Union 
Church  v.  Sanders,  1  Houst.  (Del.)  100,  63 
Am.  Dec.  187,  cited  Si.  James  Church  v.  Hunt- 
ington, 82  Hun  (N.  Y.)  125. 

Proctor  in  Convocation.  —  Reg.  v.  York,  20  Q. 
B.  D.  740. 

5.  Fellows  of  Colleges.  —  Reg.  v.  Hertford  Col- 
lege,  3  Q.  B.  D.  693,  reversing  2  Q.  B.  D.  590; 
Ex  p.  Buller,  1  Jur.  N.  S.  709;  Rex  v.  Cam- 
bridge University,  6  T.  R.  89;  Rex  v.  Ely,  5 
T.  R.  475;  Philips  v.  Bury,  2  T.  R  346;  Rex  v. 
St.  Johns  College,  4  Mod.  233;  Parkinson's 
Case,  3  Mod.  266,  1  Show.  74;  Appleford's 
Case,  1  Mod.  82;  Rex  v.  Alsop,  2  Show.  170; 
Reg.  v.  Raines,  3  Salk.233;  Widdrington's  Case, 
T.  Raym.  31,  69;  Barnet  v.  College  of  Physi- 
cians, etc.,  (Supm.  Ct.  Spec.  T.)  7  How.  Pr. 
(N.  Y.)  290,  cited  People  v.  New  York  Post- 
Graduate  Medical  School,  etc.,  29  N.  Y.  App. 
Div.  244. 

To  Compel  New  Election.  —  Mandamus  will 
not  lie  to  compel  a  master  and  fellows  of  a  col- 
lege to  declare  one  of  the  fellowships  vacant, 
and  proceed  to  a  new  election,  where  there  is 
an  officer  upon  whom  such  power  is  conferred. 
Rex  v.  St.  Catherine's  Hall,  4  T.  R.  233. 

Master  of  School  of  College  or  Cathedral  Church. 
—  Reg.  v.  Rochester,  17  Q.  B.  1,  79  E.  C.  L. 
1;  Bracken  v.  William  and  Mary  College  3 
Call  (Va.)  573,  1  Call  (Va.)  161. 

Chorister  of  Cathedral  Church.  —  Reg.  v.  Ches- 
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mandamus  will  lie  to  put  the  visitors  or  other  supervisory  body  in  motion, 
where  they  have  improperly  refused  to  act.1 

b.  Office  of  Corporation  —  Quo  Warranto  —  aa.  in  General.  —  As 
in  other  cases  mandamus  will  not  lie  where  there  is  another  specific  remedy 
in  the  courts  of  law.2  Originally  quo  warranto  was  not  such  a  remedy,  but,  in 
most  jurisdictions  in  the  United  States  at  least,  and  where  the  office  is  one 
in  a  private  corporation,  it  is  now  a  proper  proceeding  to  try  title.3  It  is  not 
entirely  clear  under  what  circumstances  quo  warranto  and  not  mandamus  must 
be  brought,  but  the  test  is  said  to  be  whether  the  office  is  filled  de  facto  and 
by  one  whose  election  or  appointment  is  not  absolutely  void.4 

bb.  Whether  Duty  Concerns  the  Public.  —  In  some  early  common-law  cases 
mandamus  was  refused  to  compel  admission  or  restoration  to  office  in  a  private 
corporation,  on  the  ground  that  the  duty  in  no  wise  concerned  the  public;5 
but  there  are  others  which  sustain  the  view  that  it  lies  for  such  purposes.6 

cc.  Effect  of  Statutory  Regulations.  —  Where  the  election  and  expulsion  of 
officers  of  a  corporation  are  regulated  by  the  charter  or  general  statutes,  man- 
damus will  lie  to  compel  the  admission  or  reinstatement  of  a  person  entitled 
under  the  law  to  fill  the  office,7  or  if  the  election  is  void  the  writ  will  issue  to 


ter,  15  Q.  B.  513,  69  E.  C.  L.  513,  citing  Rex 
v.  All  Souls  College,  2  T.  Jones  174. 

Canons  and  Prebends.  —  Rex  v.  Chester,  1 
Wils.  C.  PI.  206.  1  W.  Bl.  22. 

Office  Not  "Within  Visitors'  Jurisdiction.  — 
Where  the  powers  of  the  visitors  are  limited, 
as  where  they  are  restrained  by  the  statutes  of 
a  college  from  exercising  jurisdiction  over  the 
election  of  the  master,  mandamus  will  lie. 
Rex  v.  Ely,  2  T.  R.  290. 

Kind  of  Foundation  or  Office  Immaterial. — Reg. 
v.  Chester,  15  Q.  B.  513,  69  E.  C.  L.  513;  "Park- 
inson's Case,  3  Mod.  265. 

Statutory  Cause  for  Amotion.  —  Rex  v.  St. 
John's  College,  4  Mod.  233. 

1.  Mandamus  to  Compel  Visitors  to  Act.  —  Ex  p. 
Buller,  1  Jur.  N.  S.  7«q;  Rex  v.  Worcester,  4 
M.  &  S.  415;  Rex  v.  Ely,  5  T.  R.  475,  citing 
Philips  v.  Bury,  2  T.  R.  346;  Rex  v.  Lincoln, 
2  T.  R.  338,  note«;  Rex  v.  Blythe,  5  Mod.  404. 
See  also  Rex  v.  Ely,  I  Wils.  C.  PI.  266,  1  W. 
Bl.  52;  Usher's  Case,  5  Mod.  453;  Reg.  v. 
York,  20  Q.  B.  D.  740;  Exp.  Lee,  El.  Bl.  &  El. 
863,  96  E.  C.  L.  863,  5  Jur.  N.  S.  218. 

2.  Obsolete  Remedy.  —  At  the  early  common 
law  there  existed  a  remedy  by  assize,  but  this 
afterwards  became  obsolete  and  did  not  pre- 
clude mandamus.  Rex  v.  Chester,  1  T.  R. 
396.  See  also  White's  Case,  6  Mod.  18,  3  Salk. 
232;  Rex  v.  Chester,  1  T.  R.  396. 

Remedy  inEquity.  —  If  there  is  a  legal  right, 
and  no  other  remedy  in  the  courts  of  law,  man- 
damus is  proper  although  there  may  be  a 
remedy  in  equity;  for  when  the  court  refuses 
to  grant  a  mandamus  because  there  is  another 
specific  remedy,  only  a  specific  legal  remedy  is 
meant.    Rex  v.  Stafford,  3  T.  R.  646. 

3.  Office  in  Private  Corporation  —  Quo  Warranto. 
—  See  the  title  Quo  Warranto,  Encyc.  of  Pl. 
and  Pr.,  vol.  17,  pp.  401,  405. 

Superintendent  of  Mine.  —  The  position  of 
superintendent  of  a  mine  owned  by  a  corpora- 
tion is  not  an  office  in  the  corporation,  but  a 
mere  service  or  employment;  and  quo  war- 
ranto will  not  lie  to  try  the  right,  but  if  there 
is  any  remedy  to  compel  admission  it  must  be 
mandamus.    State  v.  Cronan,  23  Nev.  437. 

4.  Test  to  Determine  When  Quo  Warranto  and 


Not  Mandamus  Must  Be  Brought.  —  Matter  of 

Hebra  Hased  Va  Emet,  7  Hun  (N.  Y.)  333, 
citing  Rex  v.  Winchester,  7  Ad.  &  El.  215,  34 
E.  C.  L.  81,  and  Crawford  v.  Powell,  2  Burr. 
1013.  To  the  same  effect  are  People  v.  New  York 
Infant  Asylum,  122  N.  Y.  190,  following  Mat- 
ter of  Gardner,  68  N.  Y.  469;  People  v.  New 
York  Casualty  Co.,  (Supm.  Ct.  Spec.  T.)  34 
Misc.  (N.  Y.)  326,  distinguishing  People  v.  Steele, 
2  Barb.  (N.  Y.)  397,  1  Edm.  Sel.  Cas.  (N.  Y.)  505. 
See  also  Reg.  v.  Hertford  College,  3  Q.  B.  D. 
693,  reversing  2  Q.  B.  D.  590;  Stale  v.  Mc- 
Cullough,  3  Nev.  202;  State  v.  Cronan,  23  Nev. 
437;  United  F.  Assoc.  v.  Benseman,  4  W.  N.  C. 
(Pa.)i;  State  v.  Lehre,  7  Rich.  L.  (S.  Car.)  234. 

Statute  Directly  Providing  Remedy  by  Man- 
damus.—  Tartar  v.  Gibbs,  24  Md.  323;  Clay- 
tons. Carey,  4  Md.  26.  See  also  Smith  v.  Erb, 
4  Gill  (Md.)  438. 

After  Judgment  on  Quo  Warranto  mandamus 
will  lie  against  the  corporation  to  compel  it  to 
admit  to  office  the  successful  party,  or  against 
the  unsuccessful  party  to  compel  him  to  turn 
over  the  books  and  property  of  the  corpora- 
tion. Com.  v.  Masonic  Home,  6  Pa.  Dist. 
732,  20  Pa.  Co.  Ct.  465,  reversed  on  other 
grounds  188  Pa.  St.  21 ;  Matter  of  Journal 
Pub.  Club,  (Supm.  Ct.  Spec.  T.)  30  Misc.  (N. 
Y.)  326.  See  title  Quo  Warranto,  Encyc.  of 
Pl.  and  Pr.  vol.  17,  p.  405. 

5.  Office  in  Private  Corporation  —  Mandamus 
Denied.  —  Vaughan  v.  Gun  Makers  Co.,  6  Mod. 
82,  2  Ld.  Raym.  989;  White's  Case,  6  Mod. 
18,  3  Salk.  232,  reported,  however,  as  man- 
damus granted,  2  Ld.  Raym.  959,  1004. 

6.  Office  in  Private  Corporation  —  Mandamus 
Sustained.  —  Anonymous,  1  Stra.  697;  Rex  v. 
Chester,  1  T.  R.  396;  Rex  v.  Guardians  of 
Poor,  4  M.  &  S.  324;  Rex  v.  Cambridge  Uni- 
versity, 1  Stra.  558,  2  Ld.  Raym.  1334. 

One  ground  on  which  the  granting  of 
mandamus  to  compel  the  swearing  in  of  a 
churchwarden  was  placed,  was  "  that  he  is  a 
corporation."    Rex  v.  Rice,  5  Mod.  325. 

7.  Mandamus  to  Admit. — Reg.  v.  Government 
Stock  Invest.  Co.,  3  Q.  B.  D.  442;  Booker  v. 
Young.  12  Gratt.  (Va.)  303;  Cross  v.  West  Vir- 
ginia Cent.,  etc.,  R.  Co.,  35  W.  Va.  174,  34  W. 
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compel  the  holding  of  another  election.1 

dd.  Delivery  of  Corporate  Books,  Papers,  etc. —  Mandamus  will  also  lie,  on  the 
relation  of  the  corporation,  to  compel  a  person  who  has  obtained  possession, 
as  officer  of  the  company,  of  the  corporate  books,  papers,  and  the  like,  to 
deliver  them  up,  where  he  holds  without  right.* 

c.  Quare  Impedit.  —  As  to  a  presentative  benefice  in  English  ecclesi- 
astical law,  mandamus  will  not  generally  lie  to  compel  the  institution  of  one 
nominated  therefor,  since  the  action  of  quare  impedit  lies  for  the  patron  of  the 
advowson,  when  his  right  of  patronage  is  disturbed.3 

(2)  Instances  Generally.  —  As  already  indicated,  the  offices  of  the  kind  here 
treated,  concerning  which  there  exist  other  remedies  at  law,  are  few  in  num- 
ber. On  the  other  hand  there  are  many  instances  where  there  is  a  legal  right 
to  be  admitted  or  restored  to  an  office,  to  enforce  which  mandamus  will  lie.4 


Va.  742.  See  also  J.  H.  Wentworth  Co.  v. 
French,  176  Mass.  442;  American  Railway- 
Frog  Co.  v.  Haven,  lot  Mass.  398. 

Mandamus  to  Restore. — Prieur  v.  Commercial 
Bink,  7  La.  509;  Welch  v.  Passaic  Hospital 
Assoc.,  59  N.  J.  L.  142. 

Mandamus  Against  Canvassers  or  Inspectors  of 
the  Election.  —  State  v.  McGann,  64  Mo.  App. 
225;  People  v.  White,  (Supm.  Ct.  Spec.  T.)  11 
Abb.  Pr.  (N.  Y.)  168. 

A  statutory  provision  giving  a  summary 
remedy  to  any  person  who  shall  consider  him- 
self aggrieved  by  an  election  of  officers  in  the 
corporation  is  merely  cumulative  and  does  not 
prevent  issuance  of  a  mandamus  to  compel 
th2  canvassers  or  inspectors  of  the  voles  to 
cast  them  up  and  certify  them  as  required  by 
law.  Stale  v.  McGann,  64  Mo.  App.  225. 
Contra,  People  v.  Simonson,  (Supm.  Ct.  Gen. 
T.)  27  Abb.  N.  Cas.  (N.  Y.)  422,  63  Hun  (N. 
Y.)  630. 

Mandamus  will  not  lie  in  such  a  case  where 
the  canvass  has  already  been  made,  and  the 
temporary  functions  of  the  canvassers  have 
ceased,  and  they  have  no  further  control  over 
the  records  or  power  to  make  therein  ihe  en- 
tries required  by  the  writ.  Hayes  v.  Morgan, 
81  111.  App.  665. 

1.  Where  Election  Is  Void.  —  Reg.  v.  Hertford 
College,  3  Q.  IB.  D.  693,  reversing  on  other 
grounds  2  Q.  B.  D.  590;  Ex  p.  Mawby,  3  El. 
&  Bl.  718,  77  E.  C.  L.  718,  18  Jur.  906;  Rex  v. 
Birmingham,  7  Ad.  &  El.  254,  34  E.  C.  L.  90; 
Gunton  v.  Ingle,  4  Cranch  (C.  C.)  438.  Seealso 
Moore  v.  Port  Bruce  Harbor  Co.,  14  U.  C.  Q. 
B.  365. 

2.  Delivery  of  Corporate  Books,  Papers,  etc.  — 
Rex  v.  Wildman,  2  Stra.  880;  Fasnacht  v. 
German  Literary  Assoc.,  99  Ind.  133;  State 
v.  Riedy,  50  La  Ann.  258;  St.  Luke's  Church  o. 
Slack.  7Cush  (Mass.)  226:  American  Railway- 
Frog  Co.  v.  Haven,  101  Mass.  398,-rited  Haupt 
v.  Rogers,  170  Mass.  71,  distinguished  People 
v.  New  York  Casualty  Co.,  (Supm.  Ct.  Spec. 
T.)  34  Misc.  (N.  Y.)  326;  J.  H.  Wentworth  Co. 
v.  French,  176  Mass.  442;  State  v.  Davis,  54 
Mo.  App.  447;  State  v.  Goll,  32  N.  J.  L.  285. 

3.  Quare  Impedit.  —  Rex  v.  Chester,  1  T.  R. 
396,  distinguishing  Rex  v.  Carlisle,  2  Burn's 
Ecc.  L.  103;  Powel  v.  Milbank,  1  T.  R.  399, 
note  d,  criticising  Clarke  v.  Sarum,  2  Stra. 
1082;  Rex  v.  Stafford,  3  T.  R.646,  distinguished 
Rex  v.  Canterbury,  15  East  117;  Reg.  v.  Orton, 
14  Q.  B.  140,  68  E.  C.  L.  140,  13  Jur.  1049, 
tinguishing  Reg.  v.  Kendall,  I  Q.  B.  366,  41  E. 


C.  L.  580;  Rex  v.  Bland,  2  Burn's  Ecc.  L.  117; 
Reg.  v.  Cathedral  Church,  12  Ad.  &  El.  512, 
40  E.  C.  L.  116,  4  Per.  &  Dav.  252,  4  Jur.  674. 

Equitable  Eight  Only  in  Patron.  —  Reg.  v. 
Orton,  14  Q.  B.  140,  68  E.  C.  L.  140,  13  Jur. 
1049,  explaining  Reg.  v.  Cathedral  Church,  12 
Ad.  &  El.  512,  40  E.  C.  L.  116,  4  Per.  &  Dav. 
252,  4  Tur.  674;  Rex  v.  Stafford,  3  T.  R.  646. 

4.  Offices  Frequently  Enumerated  in  Argument. 
—  Offices  for  which  mandamus  lies  to  admit 
or  reinstate  the  party  rightfully  nominated  or 
elected,  frequently  refened  to  by  the  courts  in 
argument,  are  those  of  churchwardens,  fellows, 
parsons,  parish  clerks,  sextons,  schoolmaslers, 
and  scavengers.  Rex  v  Blooer,  2  Burr.  1043; 
Rex  v.  Baker,  3  Burr.  1265;  Reg.  v.  Raines,  3 
Salk.  233;  He's  Case,  Vent.  143;  Leigh's  Case,  3 
Mod.  332;  Reg.  v.  Orton,  14  Q.  B.  139,  68  E. 
C.  L.  139,  13  Jur.  1049;  Guarantee  Trust,  etc., 
Co.'s  Petition,  3  Pa.  Dist.  205. 

Churchwardens.  —  Rex  v.  Commissary,  7 
East  573;  Ex  p.  Lowe,  4  Dowl.  15;  Ex  p.  Win- 
field,  3  Ad.  &  El.  614,  30  E.  C.  L.  172;  Anony- 
mous, 2  Chit.  254,  18  E.  C.  L.  325:  Rex  v. 
Rees,  12  Mod.  116;  Reg.  v.  Guy,  6  Mod.  89; 
Rex  v.  Rice,  5  Mod.  325;  Rex  v.  Harris,  1  W. 
Bl.  430,  3  Burr.  1420;  Morgan  v.  Cardigan,  1 
Salk.  166;  Carpenter's  Case,  T.  Raym.  440. 

Restoration  to  an  Academical  Degree.  —  Rex  v. 
Cambridge  University,  2  Ld.  Raym.  1334,  I 
Stra.  558,  cited  Barnet  v.  College  of  Phy- 
sicians, etc.,  (Supm.  Ct.  Spec.  T.)  7  How.  Pr. 
(N.  Y.)  290. 

Mandamus  to  Admit  to  a  Degree.  —  Where  the 
right  to  recommend  persons  for  degrees  is  at- 
tended with  a  broad  discretion,  mandamus 
will  not  lie  to  compel  the  granting  of  a  diploma 
where  the  refusal  to  recommend  is  within  the 
limilsof  the  discretionary  power,  even  though 
bad  faith  is  charged.  People  v.  New  York 
Law  School,  68  Hun  (N.  Y.)  118;  Peoples.  New 
York  Homoeopathic  Medical  College,  etc.,  (N. 
Y.  Super.  Ct.  Spec.  T.)  20  N.  Y.  Supp.  379. 
See  also  Barnet  v.  College  of  Physicians,  etc., 
(Supm.  Ct.  Spec.  T.)  7  How.  (Pr.  N.  Y.)  290, 
cited  People  v.  New  York  Post-Graduate  Med- 
ical School,  etc.,  29  N.  Y.  App.  Div.  244. 

Sexton.  —  Rex  v.  Guardianos,  1  Stra.  115; 
Anonymous,  T.  Raym.  211;  He's  Case,  Vent. 
143;  Reg.  v.  Raines,  3  Salk.  233. 

Parish  Clerk.  —  Rex  v.  Neale,  4  N.  &  M.  868, 
30  E.  C.  L.  421,  5  Q.  B.  623,  note  a,  48  E.  C. 
L.  623,  note  a;  Reg.  v.  Smith,  5  Q.  B.  614,  48 
E.  C.  L.  614,  8  Jur.  599;  Reg.  v.  Langley,  5  Q. 
B.  620,  note  b,  48  E.  C.  L.  620,  note  b;  Rex  v. 
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(3)  Clergymen  —  (a)  Established  Church  of  England.  —  Mandamus  will  lie  to  com- 
pel the  reinstatement  in  office  of  a  curate  wrongfully  expelled,1  or  to  compel  the 
granting  of  a  license  to  fill  the  office  of  lecturer,  curate,  or  other  person,  where 
the  license  has  been  refused  without  cause;2  but  in  the  absence  of  the  con- 
sent of  the  church  officer  whose  pulpit  the  clergyman  is  to  fill,  mandamus  will 
not  lie  to  compel  the  granting  of  a  license  to  preach  therein,  unless  consent 
has  been  dispensed  with  by  immemorial  custom  or  by  statute.3 

(b)  Other  Ministers.  —  In  one  of  the  leading  English  cases  sanctioning  a  liberal 
use  of  the  remedy  by  mandamus,  the  writ  was  granted  to  compel  the  admis- 
sion to  office  of  a  minister  duly  appointed  to  the  pulpit  of  a  dissenting  meeting 
house  which  was  endowed,4  but  of  which  the  tenure  of  office  was  at  will  only.5 
This  decision  has  been  approved  in  the'  United  States  on  applications  to  com- 
pel the  admission  or  restoration  of  ministers,  but  there  is  considerable  differ- 
ence of  opinion  as  to  the  character  of  the  right  necessary  to  support  mandamus.6 


St.  James,  5  Q.  B.  623,  note  b,  48  E.  C.  L.  623, 
note  b;  Rex  v.  Warren,  1  Cowp.  370;  Parker 
v.  Clerk,  6  Mod.  252.  See  also  Rex  v.  St. 
Anne's,  3  Burr.  1877. 

Fellow  of  College.  —  Rex  v.  Gregory,  4  T.  R 
240,  note  a;  Rex  v.  Blythe,  5  Mod.  404;  R. 
v.  Lincoln,  cited  in  2  T.  R.  312.  Contra,  God- 
dard's  Case,  1  Lev.  19,  discussed  Barnet  v.  Col- 
lege of  Physicians,  etc.,  (Supm.  Ct.  Spec.  T.) 
7  How.  Pr.  (N.  Y.)  2go. 

Where  the  Foundation  Is  Not  a  Charity,  and 
there  are  no  visitors  or  other  supervisory  body 
by  specific  appointment,  the  power  of  review, 
where  it  is  a  corporation,  is  to  be  exercised  by 
the  courts  of  law.  Rex  v.  Gregory,  4  T.  R. 
240,  note  a.  To  the  same  effect  are  Rex  v.  Cam- 
bridge University,  2  Ld.  Raym.  1334,  1  Stra  558, 
cited  Barnet  v.  College  of  Physicians,  etc., 
(Supm.  Ct.  Spec.  T.)  7  How.  Pr.  (N.  Y.)  290; 
Rex  v.  St.  Catherine's-Hall,  4  T.  R.  233. 

Prebend  or  Canon.  —  Rex  v.  Dublin,  1  Stra. 
536;  Webber's  Case,  Lofft  254.  See  also  Chi- 
chester v.  Harward,  1  T.  R.  650. 

High  Steward  of  a  University.  —  Rex  v.  Cam- 
bridge University,  3  Burr.  1647,  I  W.  Bl.  547. 

1.  Reinstatement  of  Curate.  —  Rex  v.  Blooer,  2 
Burr.  1043,  cited  in  Rex  v.  Canterbury,  15 
East  117. 

2.  License  to  Preach.  —  Rex  v.  Blooer,  2  Burr. 
1043;  Colefatt  v.  Newcomb,  2  Ld.  Raym.  1205; 
Rex  v.  London,  13  East  421,  note  a,  1  Wils.  C. 
PI.  11,  2  Stra.  1192;  Rex  v.  Canterbury,  15 
East  117,  13  East  419. 

3.  Consent  of  Church  Officer  Controlling  Pulpit. 
—  Rex  v.  Exeter,  2  East  463;  Rex  v.  Oxford, 
7  East  345,  600;  Rex  v.  Field,  4  T.  R.  125; 
Rex  v.  London,  1  T.  R.  331;  Rex  v.  London, 
13  East  421,  note  a,  1  Wils.  C.  PI.  11,  2  Stra. 
1192. 

4.  To  Admit  Dissenting  Minister.  —  Rex  v. 

Baker,  3  Burr.  1265:,  1  W.  Bl.  300,  352,  per  Lord 
Mansfiald.  See  also  Rex  v.  Jotham,  3  T.  R. 
575;  Rex  v.  Land-tax  Comr's,  1  T.  R.  146. 

Distinction  Between  Mandamus  to  Admit  and  to 
Restore.  —  Rex  v.  Joiham,  3  T.  R.  575. 

5.  Robertson  v.  Bullions,  9  Barb.  (N.  Y.)  64. 

6.  Mandamus  to  Admit.  —  Applications  to  ad- 
mit a  minister  have  been  granted,  although 
his  occupancy  would  cover  only  a  brief  period, 
there  being  an  itinerancy  of  the  preachers  of 
the  church;  and  although  there  were  no 
emoluments  annexed  to  the  office,  but  it  was 
supported  solely  by  voluntary  contributions. 
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People  v.  Conley,  42  Hun  (N.  Y.)  98,  cited 
Bristor  v.  Burr,  120  N.  Y.  427,  and  St.  James 
Church  v.  Huntington,  82  Hun  (N.  Y.)  125; 
People  v.  Steele,  2  Barb.  (N.  Y.)  397,  1  Edm 
Sel.  Cas.  (N.  Y.)  505,  criticised  People  v.  Dike- 
man,  (Supm.  Ct.  Spec.  T.)  7  How.  Pr.  (N.  Y.) 
124,  and  Robertson  v.  Bullions,  9  Barb.  (N.  Y.) 
64,  distinguished  People  v.  New  York  Casually 
Co.,  (Supm.  Ct.  Spec.  T.)  34  Misc.  (N.  Y.) 
326. 

There  are,  however,  several  cases  in  which 
mandamus  has  been  refused  where  there  were 
no  fixed  emoluments,  stipends,  or  temporal 
rights  connected  with  the  office.  Slate  v.  Bibb 
St.  Church,  84  Ala.  23;  Union  Church  v.  San- 
ders, 1  Houst.  (Del.)  100,  63  Am.  Dec.  187, 
Harrington,  C.  J.,  dissenting,  cited  St.  James 
Church  v.  Huntington,  82  Hun  (N.  Y.)  125. 

In  an  early  case  in  Kansas,  where  the  church 
property  was  held  under  a  trust  which  pro- 
vided that  the  trustees  should  permit  duly 
authorized  ministers  of  the  church  to  occupy 
the  pulpit,  mandamus  was  granted  to  admit  a 
minister  thus  authorized,  the  court  holding 
that  the  express  intention  of  the  donor  was 
being  thwarted  and  the  property  diverted 
from  the  channel  of  the  trust  in  which  he 
placed  it,  and  lhat  under  such  circumstances 
it  was  within  their  power  to  interfere.  Feizel 
v.  First  German  Soc.,9  Kan.  592. 

Mandamus  to  Restore.  —  Mandamus  has  been 
granted  to  restore  a  minister  to  his  pulpit  and 
the  use  of  the  church  where  there  were  emolu- 
ments annexed  and  appurtenant  to  the  func- 
tion. Runkel  v.  Winemiller,  4  Har.  &  M. 
(Md.)  429,  1  Am.  Dec.  411;  Brosius  v.  Reuter, 
1  Har.  &  J.  (Md.)  552,  2  Am.  Dec.  534;  Weber 
v.  Zimmerman,  23  Md.  45.  See  also  Tartars. 
Gibbs,  24  Md.  323. 

Other  Remedies.  —  Where  tribunals  are  pro- 
vided within  the  church  for  the  trial  and  de- 
cision of  such  cases,  mandamus  will  not  be 
granted  to  restore  a  rejected  minister  to  his 
office  and  functions,  before  a  final  decision  has 
been  had  by  the  church  authorities.  State  v. 
Bibb  St.  Church,  84  Ala.  23. 

Where  a  minister  has  been  refused  admis- 
sion to  the  pulpit  of  a  church,  ejectment  is  not 
an  adequate  remedy.  Even  if  it  might  give 
him  possession  of  the  parsonage,  it  could  not 
give  him  the  right  to  visit  his  parishioners  or 
receive  his  salary.  People  v.  Steele,  2  Barb, 
(N.  V.)  397- 
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(4)  Matter  of  Public  Concern  —  Tenure  of  Office. —  This  right  to  mandamus 
has  also  been  placed  upon  the  ground  that  the  duty  involved  is  one  in  which 
the  public  is  concerned,  although  the  office  is  neither  connected  with  the 
government,  nor,  in  some  cases,  an  office  in  a  private  corporation ; 1  and  that, 
as  to  the  rule  that  the  tenure  of  office  must  be  permanent  in  character,  it  has 
not  been  uniformly  followed.2 

(5)  Service  or  Employment. — A  mere  service  or  employment  is  not  an  office, 
and  mandamus  will  not  lie  to  admit  or  restore  a  person  thereto,  but  his  reme- 
dies, if  he  is  entitled  to  compensation,  are  the  ordinary  ones  at  law  or  in 
equity.3 

VIII.  Jurisdiction  —  1.  In  England  and  Canada.  —  Originally  in  England  the 
writ  of  mandamus  was  granted  exclusively  by  the  Court  of  King's  Bench  in 
virtue  of  its  prerogative  and  supervisory  power.4  By  recent  legislation  the 
jurisdiction  to  grant  a  writ  of  mandamus  has  been  extended  to  all  the  superior 
courts  of  the  kingdom  as  ancillary  to  any  action  brought  in  such  courts. h  The 
issue  of  the  prerogative  writ  is,  however,  still  within  the  exclusive  jurisdiction 
of  the  Court  of  King's  Bench.6    In  Ontario  the  Court  of  King's  Bench  has  no 


1.  Matter  of  Public  Concern.  —  Moore  v.  Port 
Bruce  Harbor  Co.,  14  U.  C.  ^.  B.  365,  citing 
Rex  v.  Nicholson,  1  Stra.  300;  Guarantee 
Trust,  etc.,  Co.'s  Petition,  3  Pa.  Dist.  205. 
See  also  other  cases  cited  infra,  this  note. 
Contra,  Anonymous,  12  Mod.  666;  Parkinson's 
Case,  3  Mod.  265 ;  Rex  v.  College  of  Physicians, 
2  Show.  179. 

The  object  of  a  private  corporation  for 
eleemosynary  purposes  is  for  the  public  good, 
and  the  office  of  trustee  is  of  a  public  nature; 
and  mandamus  will  lie  to  restore  him  to  office, 
although  there  are  no  emoluments  attached  to 
the  function.  Fuller  v.  Academic  School,  6 
Conn,  ^yi,  explained  Tobey  v.  Hakes,  54  Conn. 
274,  1  Am.  St.  Rep.  114,  cited  American  Rail- 
way-Frog Co.  v.  Haven,  101  Mass.  398. 
Co?npare  Rex  v.  College  of  Physicians,  2  Show. 
179;  People  v.  New  York  Post-Graduate  Medi- 
cal School,  etc.,  29  N.  Y.  App.  Div.  244. 

2.  TenureofOffi.ee.—  Mandamus  has  been  ap- 
proved as  the  proper  remedy  to  admit  or  re- 
store a  person  to  annual  office  in  a  private 
corporation.  New  England  Mut.  L.  Ins.  Co. 
v.  Phillips,  141  Mass.  535. 

On  an  application  for  a  mandamus  to  restore 
a  man  to  the  office  of  schoolmaster  it  was  held 
by  Lord  Mansfield  that  whether  the  office  is  in 
fee  or  for  an  hour,  if  that  hour  be  unexpired, 
mandamus  will  lie.  Anonymous,  Lofft  549. 
See  also  supra,  this  subdivision,  (b)  Other  Min- 
isters. Contra,  Rex  v.  Croydon,  5  T.  R.  713; 
Rex  v.  Guardians  of  Poor,  4  M.  &  S.  324;  Evans 
v.  Heart  Df  Oak  Ben.  So...,  12  Jur.  N.  S.  163, 
where  mandamus  was  refused  to  reinstate  a 
person  as  secretary  of  a  benefit  society,  be- 
cause of  the  precarious  tenure  of  the  office. 

3.  Service  or  Employment.  —  Reg.  v.  St. 
Stephen's,  2  Dowl.  &  L.  571,  9  Jur.  255;  Rex 
v.  Guardians  of  Poor,  4  M.  &  S.  324;  Rex  v. 
Croydon,  5  T.  R.  713;  Leigh's  Case,  3  Mod. 
332;  Reg.  v.  Raines,  3  Salk.  233;  Parish  Clerk 
Case,  Lofft  434;  He's  Case,  Vent.  143;  People 
v.  New  York  Post-Graduate  Medical  School, 
etc.,  29  N.  Y.  App.  Div.  244,  in  which  case  a 
mandam  us  was  denied  to  reinstate  a  ptofessor 
of  a  medical  school.  See  also  People  v. 
Albany  Medical  College,  26  Hun  (N.  Y.)  348, 
reversing  62  How.  Pr.  (N.  Y.)  220,  10  Abb.  N. 
Cas.  (N.  Y.)  122,  affirmed  without  opinion  89 


N.  Y.  635;  Barnet  v.  College  of  Physicians, 
etc.,  (Supm.  Ct.  Spec.  T.)  7  How.  Pr.  (N.  Y.) 
290.  Contra,  State  v.  McCullough,  3  Nev.  202, 
and  State  v.  Cronan,  23  Nev.  437,  in  which 
cases  mandamus  was  granted  to  admit  a  per- 
son to  the  position  of  superintendent  in  a 
mine,  some  stress  being  placed  upon  the  ex- 
tensive scope  of  the  Nevada  Mandamus  Act. 

4.  Originally  Court  of  King's  Bench  Had  Exclu- 
sive Jurisdiction.  —  Doddridge,  J.,  in  Audley  v. 
Joy,  Popham  176;  Knox  County  v.  Aspinwall, 
24  How.  (U.  S.)  384;  Kendall  v.  U.  S.,  12  Pet. 
(U.  S.)  524;  Ex  p.  Crane,  5  Pet.  (U.  S.)  190;  State 
v.  Lake  Erie,  etc.,  R.  Co.,  85  Fed.  Rep.  1; 
Webb  v.  Hanger,  1  Ark.  121;  Fitch  v.  McDi- 
armid,  26  Ark.  482;  Swift  v.  State,  7  Houst. 
(Del.)  358,  40  Am.  St.  Rep.  127;  State  v.  Wil- 
mington City  Council,  3  Harr.  (Del.)  308; 
Swann  v.  Buck,  40  Miss.  268;  Chumasero  v. 
Potts,  2  Mont.  268;  People  v.  Board  of  Excise, 
(N.  Y.  City  Ct.  Gen.  T.)  3  N.  Y.  St.  Rep.  253; 
Com.  v.  Wickersham,  90  Pa.  St.  313;  In  re 
Sedgeley  Ave.,  88  Pa.  St.  509;  3  Black.  Com. 
no. 

But  Chancery  seems  to  have  had  authority  to 
issue  a  mandatory  writ  to  inferior  courts. 
Rioters'  Case,  1  Vern.  175.  See  also  Coven- 
try's Case,  2  Salk.  429;  Folger,  J.,  in  People 
v.  Green,  58  N.  Y.  299. 

5.  Jurisdiction  in  Mandamus  Extended  to  All 
Superior  Courts. —  Benson  v.  Paull,  6  El.  &  Bl. 
273,  88  E.  C.  L.  273;  Webb  v.  Heme  Bay,  L. 
R.  5  Q.  B.  642;  Worthington  v.  Hulton,  L.  R. 
1  Q.  B.  63;  Reg.  v.  Lambourn  Valley  R.  Co., 
22  Q.  B.  D.463;  Smith  v.  Chorley  Dist.  Coun- 
cil, (1897)  1  Q.  B.  532;  Ward  v.  Lowndes,  28 
L.  J.  Q.  B.  265;  Baxter  v.  London  County 
Council,  63  L.  T.  N.  S.  767;  In  re  Paris  Skating 
Rink  Co.,  6  Ch.  D.  731,  46  L.  J.  Ch.  831,  25 
W.  R.  767. 

6.  Prerogative  Writ  Still  Within  Exclusive 
Jurisdiction  of  King's  Bench.  —  Glossop  v.  Hes- 
ton,  etc.,  Local  Board,  12  Ch.  D.  102,  49  L.  J. 
Ch.  8q,  40  L.  T.  N.  S.  736,  28  W.  R.  m;  Reg. 
v.  London,  etc.,  R.  Co.,  (1894)  2  Q.  B.  512, 
explaining  Reg.  v.  Lambourn  Valley  R.  Co.,  22 
Q.  B.  D.  463;  Smith  i\  Chorley  Dist.  Council, 
(1897)  1  Q.  B.  532;  Baxter  v.  London  County 
Council,  63  L.  T.  N.  S.  767;  Reg.  v.  St. 
George,  67  L.  T.  N.  S.  412;  In  re  Paris  Skat- 
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special  jurisdiction  to  grant  a  mandamus,  but  the  writ  may  be  issued  by  any 
of  the  divisions  of  the  High  Court  of  Justice.1 

2.  In  the  United  States  —  a.  In  General  — In  the  United  States  man- 
damus has  been  adopted  as  a  part  of  the  common  law.  But  the  right  to  the 
writ  and  the  power  to  issue  it  have  generally  been  held  not  to  depend  upon 
any  prerogative  power.  It  is  regarded  as  an  ordinary  process  in  cases  to 
which  it  is  applicable,  and  whenever  common-law  jurisdiction  is  conferred 
upon  a  court  without  restriction  or  limitation,  such  court  necessarily  has 
authority  to  issue  the  writ.2  And  when  the  power  to  issue  the  writ  is  granted 
in  general  terms,  the  court  may  issue  it  whenever  under  the  rules  of  the  com- 
mon law  it  is  proper  to  do  so.3  But  the  jurisdiction  of  the  courts  in  this 
matter  has  been  very  generally  fixed  or  limited  by  express  constitutional  and 
statutory  provisions.'1 

b.  Of  the  Federal  Courts  — (i)  In  General. — The  federal  courts  can- 
not issue  the  writ  of  mandamus  by  virtue  of  any  supervisory  power  at  common 
law  over  inferior  state  tribunals.  They  derive  the  power  to  issue  the  writ 
wholly  from  the  Constitution  and  laws  of  the  United  States.5  Under  them 
they  have  authority  to  issue  it  whenever  necessary  to  the  exercise  of  their 
respective  jurisdictions  and  agreeable  to  the  usages  and  principles  of  law.6 
But  they  cannot  use  the  writ  as  an  original  remedy,  independent  of  a  juris- 
diction already  acquired  for  other  purposes.7 

(2)  Of  the  Supreme  Court  —  (a)  Original  Jurisdiction.  —  The  Constitution  of 
the  United  States  limits  the  original  jurisdiction  of  the  Supreme  Court  of  the 
United  States  to  cases  affecting  ambassadors,  or  other  public  ministers,  and 
consuls,  and  those  in  which  a  state  shall  be  a  party.8  Consequently  in  cases 
not  coming  within  this  provision  the  Supreme  Court  cannot  grant  a  writ  of 
mandamus  as  the  exercise  of  an  original  jurisdiction.  In  all  other  cases  it 
can  only  grant  the  writ  as  an  exercise  of  appellate  jurisdiction,  or  as  necessary 
to  enable  it  to  exercise  appellate  jurisdiction.9  The  jurisdiction  of  the  court 
being  thus  limited  by  the  constitution,  it  follows  that  a  federal  statute  which 
attempts  to  confer  upon  the  court  the  power  to  grant  the  writ  in  the  exercise 
of  an  original  jurisdiction  other  than  in  the  cases  enumerated  is  unconstitu- 
tional and  void.10 

(b)  Appellate  Jurisdiction.  —  The  Constitution  provides  that  the  Supreme  Court 
shall  have  general  appellate  jurisdiction,  "with  such  exceptions  and  under 
such  regulations  as  Congress  shall  make,"  11  and  the  Revised  Statutes  of  the 

ing  Rink  Co.,  6  Ch.  D.  731,  46  L.  J.  Ch.  831,  Fitch  v.  McDiarmid,  26  Ark.  482;  Douglass  v. 

25  W.  R.  767.    But  see  the  opinion  of  Folger,  Loomis,  5  W.  Va.  542.    But  see  Atty.-Gen.  v. 

J.,  in  People  v.  Green,  58  N.  Y.  299.  Chicago,  etc.,  R.  Co.,  35  Wis.  425. 

1.  Jurisdiction  in  Ontario. —  Moss,  J.,  in  Strat-  4.  See  the  Constitutions  and  stai  utes  of  the 
ford,  etc.,  R.  Co.  v.  Perth  County,  38  U.  C.  Q.  United  States  and  of  the  several  states. 

B.  112;  Board  of  Education  v.  Napanee,  29  5.  Jurisdiction  of  Federal  Courts.  —  Smith  v. 
Grant  Ch.  (U.  C.)  395.  Jackson,  1  Paine  (U.  S.)  453;  Knox  County  v. 

2.  Courts  Having  Common-law  Jurisdiction  May     Aspinwall,  24  How  (U.  S.)  384. 

Issue  the  Writ.  —  Com.  v.  Dennison,  24  How.  6.  Knox  County  v.  Aspinwall,  24  How.  (U. 

(U.  S.)  -97;  Fitch  v.  McDiarmid,  26  Ark.  482;  S.)  3S4. 

Swift  v.  State.  7  Houst.  (Del.)  338.  40  Am.  7.  U.  S.  v.  Judges,  56  U.  S.  App.  33,  85  Fed. 

St.  Rep.  127;  Ex  p.  Davis,  41  Me.  38;  Smyth  Rep.  177. 

v.  Titcomb,  31  Me.  272;  Runkel  v.  Winemiller,  8.  Const.,  art.  III.,  §  2. 

4   Har.    &  M.  (Md.)  429,  1  Am.  Dec.  411;  9.  Limitation  of  Original  Jurisdiction.  —  In  re 

Chumasero  v.  Potts,  2  Mont.  249;  State  v.  Green,  141  U.  S.  325;  U.  S.  v.  Black,  12S  U.  S. 

Whitesides,  30  S.  Car.  579;  People  v.  Spiers,  4  44;  U.  S.  v.  Boutwell,  17  Wall.  (U.  S.)  604; 

Utah  385.    See  also  Mclver  v.  State,  2  S.  Car.  r.  Chief  Justice  Chase,  in  Exp.  Yerger,  S  Wall. 

But  in  New  York  it  has  been  held  that  man-  (U.  S.)  85:  M'Cluny  v.  Silliman,  2  Wheat.  (U. 
damus  is  a  high  prerogative  remedy,  and  that  S  )  369;  Virginia  v.  Rives,  100  U.  S.  327;  Mar- 
jurisdiction  to  issue  the  writ  can  be  exercised  bury  v.  Madison,  1  Cranch  (U.  S.)  137;  Decatur 
by  inferior  courts  only  where  the  power  is  con-  v.  Paulding,  14  Pet.  (U.  S.)  497.  See  also 
ferred  in  express  terms  and  by  unmistakable  Exp.  Crane,  5  Pet.  (U.  S.)  190. 
language.  People  v.  Board  of  Excise,  (N.  Y.  10.  Marbury  v.  Madison,  1  Cranch  (U.  S.) 
City  Ct.  Gen.  T.)  3  N.  Y.  St.  Rep.  253.  137;  Ex  p.  Newman,  14  Wall.  (U.  S.)  165. 

3.  Grant  of  Jurisdiction  in  General  Terms.  —  11.  Const.,  art.  iii.,  §  2. 
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United  States  provide  that  the  court  shall  have  power  to  issue  writs  of  man- 
damus "in  cases  warranted  by  the  principles  and  usages  of  law,  to  any  courts 
appointed  under  the  authority  of  the  United  States."  1  The  issuance  by  the 
Supreme  Court  of  a  mandamus  to  an  inferior  federal  court  is  the  exercise  of 
an  appellate  jurisdiction,  and  consequently  is  not  a  violation  of  the  consti- 
tutional limitation  of  the  original  jurisdiction  of  the  court.8  Therefore  the 
court  may  issue  a  mandamus  to  a  subordinate  federal  court  where  the  sub- 
ordinate court,  having  jurisdiction  of  a  case,  refuses  to  hear  and  decide  the 
controversy,3  or  where  such  a  court,  having  heard  the  cause,  refuses  to  render 
judgment  or  enter  a  decree  in  the  case,4  or,  having  rendered  a  judgment  or 
decree,  refuses  to  execute  it.5  So  the  Supreme  Court  may  issue  a  mandamus 
to  a  federal  circuit  court  commanding  it  to  sign  a  bill  of  exceptions  in  a  case 
tried  before  it.e  So  also  the  court  may,  at  the  suit  of  a  state,  issue  a  man- 
damus to  an  inferior  federal  court  to  compel  the  removal  into  the  state  court 
of  a  cause  of  which  the  federal  court  had  improperly  taken  cognizance.7  But 
a  writ  of  mandamus  is  not  a  proper  process  to  correct  an  erroneous  judg- 
ment or  decree  rendered  by  an  inferior  court  in  the  exercise  of  its  juris- 
diction. That  is  a  matter  which  is  properly  examinable  on  appeal  or  writ  of 
error.8 

Supreme  Court  Cannot  Issue  Writ  to  the  Superior  Court  of  a  State.  —  As  the  Supreme 
Court  is  authorized  to  issue  the  writ  only  to  "  courts  appointed,  or  persons 
holding  office,  under  the  authority  of  the  United  States,"  9  it  cannot  issue  it 
to  the  supreme  court  of  a  state.10 

(3)  Of  the  Inferior  Federal  Courts  —  (a)  In  General.  —  Section  716  of  the 
Revised  Statutes  of  the  United  States  provides  that  the  federal  circuit  and 
district  courts  shall  "  have  power  to  issue  all  writs  not  specifically  provided 
for  by  statute,  which  may  be  necessary  for  the  exercise  of  their  respective 
jurisdictions,  and  agreeable  to  the  usages  and  principles  of  law."  Under  this 
provision  a  circuit  court  has  authority  to  issue  a  writ  of  mandamus  only  in 
aid  of  its  jurisdiction  in  cases  pending  before  it,  and  in  which  jurisdiction  has 
been  obtained  on  other  grounds,11  and  this  is  so  notwithstanding  the  fact  that 

1.  Rev.  Stat.  U,  S.,  §  688.  In  re  Pennsylvania  Co.,  137  U.  S.  451;  In  re 

2.  Issuance  of  Mandamus  to  Inferior  Court  an  Hawkins,  147  U.  S.  486;  American  Constr. 
Exercise  of  Appellate  Jurisdiction.  —  Marbury  v.  Co.  v.  Jacksonville,  etc.,  R.  Co.,  148  U.  S. 
Madison,  1  Cranch  (U.  S.)  137;  U.  S.  v.  Addi-  379;  U.  S.  v.  Addison,  22  How.  (U.  S.)  183; 
son,  22  How.  (U.  S.)  183;  Exp.  Crane,  5  Pet.  Life,  etc.,  Ins.  Co.  v.  Wilson,  8  Pet.  (U.  S.) 
(U.  S.)  igo.  291;  Ex  p.  Hoyt,  13  Pet.  (U.  S.)  279;  In  re 

3.  Mandamus  Directing  Court  to  Hear  and  Decide  Burdett,  127  U.  S.  771. 
Controversy.  —       /.  Parker,   120  U.  S.  737;  9.  Rev.  Stat.  U.  S.,  §  688. 

Parker,  Petitioner,  131  U.  S.  221;  Exp.  New-  10.  hire  Green,  141  U.  S.  325.    See  also  Gra- 

man,  14  Wall.  (U.  S.)  165;  Ex  p.  U.  S.,  16  ham  v.  Norton,  15  Wall.  (U.  S.)  427. 

Wall.  (U.  S.)  699.  11.  Jurisdiction  of  Circuit  Courts.  —  Hough  v. 

4.  Mandamus  Directing  Court  to  Enter  Judg-  Western  Transp.  Co.,  1  Biss.  (U.  S.)  425,  Fisk 
ment  or  Decree.  —  Ex  p.  Hoyt,  13  Pet.  (U.  S.)  v.  Union  Pac.  R.  Co.,  6  Blatcbf.  (U.  S.)  362; 
279;  Newman,  14  Wall  (U.  S.)  165.  But  U.  S.  v.  Pearson,  24  Blatchf.  (U.  S.)  453;  U. 
see  Exp.  Bradstreet,  8  Pet.  (U.  S.)  588.  S.  y.^Hutton,  10  Ben.  (U.  S.)  268;  Wheeling 

Mandamus  Directing  a  judge  to  Sign  a  Judg-  v.  Baltimore,  1  Hughes  (U.  S.)  90;  Heine  v. 

ment  Rendered  by  His  Predecessor.  —  Life,  etc.,  Levee  Com'rs,  19  Wall.  (U.  S.)  655;  Greene 

Ins.  Co.  v.  Wilson,  8  Pet.  (U.  S.)  291.  County  v.  Daniel,  102  U.  S.  187;  Davenport  v. 

5.  Mandamus  Directing  Execution  of  Judgment  Dodge  County,  105  U.  S.  237;  Rosenbaum 
or  Decree.  —  U.  S.  v.  Peters.  5  Cranch  (U.  S.)  v.  Bauer,  120  U.  S.  450,  affirming  Rosenbaum 
II5-  v.  Board  of  Supervisors,  28  Fed.  Rep.  223- 

6.  Mandamus  Directing  Court  to  Sign  Bill  of  Smith  v.  Bourbon  County,  127  U.  S.  105! 
Exceptions.  —  Ex  p.  Crane,  5  Pet.  (U.  S)  Smith  v.  Jackson,  1  Paine  (U.  S.)  453,  22  Fed! 
190-  Cas.  No.  13,064;  U.  S.  v.  Smallwood,  1  Chi- 

7.  Mandamus  Directing  Removal  of  Cause  into  cago  Leg.  N.  321,  27  Fed.  Cas.  No.  16,315; 
State  Court.  —  Virginia  v.  Paul,  148  U.  S.  107;  People  v.  Colorado  Cent.  R.  Co.,  42  Fed.  Rep! 
Virginia  v.  Rives,  100  U.  S.  327.  638;  State  v.  Columbus,  etc.,  R.  Co.,  48  Fed. 

8.  Mandamus  Not  Proper  Process  to  Correct  Rep.  626;  In  re  Vintschger,  50  Fed.  Rep.  459; 
Erroneous  Judgment  or  Decree.  —  Exp.  Morgan,  Gares  v.  Northwest  Nat.  Bldg.,  etc.,  Assoc.,' 
114  U.  S.  174;  Exp.  Brown,  116  U.  S.  401;  55  Fed.  Rep.  209;  State  v.  Lake  Erie,' etc.,  r! 
Chateaugay  Ore,  etc.,  Co.,  Petitioner,  128  U.  Co.,  85  Fed.  Rep.  1;  U.  S.  v.  Judges,  85  Fed. 
S.  544;    Parker,  Petitioner,  131  U.  S.  221;  Rep.  177,  56  U.  S.  App.  33;  Riggs  v.  Johnson 
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the  Revised  Statutes  1  confer  upon  the  circuit  courts  original  jurisdiction  in 
certain  suits  "of  a  civil  nature,  at  common  law  or  in  equity."  3  The  federal 
district  courts  are  governed  by  the  same  rule  as  are  the  circuit  courts.3  The 
act  creating  the  circuit  courts  of  appeals  4  provides  that  they  "shall  have  the 
powers  specified  in  section  seven  hundred  and  sixteen  of  the  Revised  Statutes. ' ' 
Their  power  to  issue  the  writ  is  subject,  therefore,  to  the  same  limitation  as 
is  the  authority  of  the  circuit  and  district  courts  to  issue  it.5  But  when  a 
circuit  or  district  court  has  properly  acquired  jurisdiction  of  a  case,  it  may 
issue  a  mandamus  whenever  essential  to  the  exercise  of  that  jurisdiction.0 

(b)  Where  the  Writ  Is  Essential  to  Effectuate  a  Judgment — aa.  In  General.  —  Thus 
where  a  circuit  or  district  court  has  jurisdiction  of  a  cause,  and  the  issuance  of 
a  mandamus  is  essential  to  make  its  judgment  thereon  effectual,  it  may  issue 
the  writ,  provided  always  that  its  issuance  in  the  particular  case  is  agreeable 
to  the  usages  and  principles  of  law.7 

bb.  To  Compel  a  County  or  Municipality  to  Levy  a  Tax.  —  So  where  a  county  or 
municipal  corporation  which  is  required  by  statute  to  levy  a  tax  to  pay  the 
principal  or  interest  on  bonds  issued  by  it,  neglects  or  refuses  to  do  so,  and  a 
bondholder  recovers  judgment  in  the  circuit  or  district  court  for  the  interest 
due  on  his  bonds,  or  for  the  principal  upon  the  maturity  of  the  bonds,  the 
court  may  issue  a  mandamus  directing  the  officers  of  the  county  or  corporation 
to  levy  a  tax  to  pay  such  interest  or  principal.8    So,  too,  where  a  municipal 


County,  6  Wall.  (U.  S.)  198;  Secretary  v.  Mc- 
Garrahan,  9  Wall.  (U.  S.)  298;  Bath  County  v. 
Amy,  13  Wall.  (U.  S.)  244;  Graham  v.  Norton, 
15  Wall.  (U.  S.)  427;  U.  S.  v.  Union  Pac.  R. 
Co.,  2  Dill.  (U.  S.)  527;  American  Union  Tel. 
Co.  v.  Bell  Telephone  Co.,  1  McCrary  (U.  S.) 
175;  Smith  v.  Jackson,  1  Paine  (U.  S.)  453;  U. 

5  v,  Addison,  22  How.  (U.  S.)  183;  Kendall  v. 
U.  S.,  12  Pet.(U.  S.)6i5;  M'Clung  v.  Silliman, 

6  Wheat.  (U.  S.)  601;  MTntire  v.  Wood,  7 
Cranch  (U.  S.)  504;  Pinney,  J.,  in  State  v. 
Cunningham,  81  Wis.  503. 

But  the  Act  of  Congress  of  March  3,  1873, 
conferred  upon  the  proper  circuit  court  juris- 
diction to  hear  and  determine  all  cases  of  man- 
damus to  compel  the  Union  Pacific  Railroad 
Company  to  operate  its  road  as  required  by 
law.  Union  Pac.  R.  Co.  v.  Hall,  91  U.  S.  343, 
affirming  3  Dill.  (U.  S.)  515,  2  Dill.  (U.  S.)  527, 
28  Fed.  Cas.  No.  16,599 

1.  Rev.  Stat.  U.  S.,  §  629. 

2.  Rosenbaum  v.  Bauer,  120  U.  S.  450, 
affirming  Rosenbaum  v.  Board  of  Supervisors, 
28  Fed.  Rep.  223;  Bath  County  v.  Amy,  13 
Wall.  (U.  S.)  244;  American  Union  Tel.  Co.  v. 
Bell  Telephone  Co.,  1  McCrary  (U.  S.)  175, 
Smith  v.  Bourbon  County,  127  U.  S.  iqs;  U. 
S.  v.  Pearson,  24  Blatchf.  (U.  S.)  453. 

Circuit  Court  Cannot  Acquire  Jurisdiction  by  Re- 
moval from  State  Court.  —  Rosenbaum  v.  Bauer, 
120  U.  S.  450,  affirming  Rosenbaum  v.  Board 
of  Supervisors,  28  Fed 
Bourbon    County,  127 
Columbus  etc.,   R.  Co. 

State  v.  Lake  Erie,  etc.,  R.  Co.,  85  Fed.  Rep 
1.  Contra,  Washington  Imp.  Co.  v.  Kansas 
Pac.  R.  Co.,  5  Dill.  (U.  S.)  4S9;  People  v. 
Colorado  Cent.  R.  Co.,  42  Fed.  Rep.  638. 

3.  Jurisdiction  of  District  Courts.  —  In  re  For- 
syth, 78  Fed.  Rep.  296;  Graham  v.  Norton,  15 
Wall.  (U.  S.)  427;  U.  S.  v.  Smallwood,  1  Chi- 
cago Leg.  N.  321,  27  Fed.  Cas.  No.  16,315. 

4.  Act  of  March  3,  1891,  §  12  (1  Supp.  Rev. 
Stat.  U.  S.,  c.  517,  p.  905). 


Rep.  223;  Smith  v. 
U.  S.  105;  State  v. 
,  48  Fed.  Rep  626; 


5.  Jurisdiction  of  the  Circuit  Courts  of  Appeals. 

—  In  re  Mudsill  Min.  Co.,  31  U.  S.  App.  112; 
U.  S.  v.  Judges,  85  Fed.  Rep.  177,  56  U.  S.  ■ 
App.  33:  In  re  Iron  County,  37  U.  S.  App.  622. 

6.  Mandamus  May  Be  Issued  Whenever  Essential 
to  Exercise  of  Jurisdiction.  —  U.  S.  v.  Hulton, 
10  Ben.  (U.  S.)  268;  Gares  v.  Northwest  Nat. 
Bldg.,  etc.,  Assoc.,  55  Fed.  Rep.  210;  Riggs  v. 
Johnson  County,  6  Wall.  (U.  S.)  189;  Graham 
v.  Norton,  15  Wall.  (U.  S.)428;  Exp.  Holman, 
28  Iowa  S8,  4  Am.  Rep.  159. 

7.  Mandamus  May  Be  Issued  to  Effectuate  a 
Judgment.  —  Blair  v.  West  Point  Precinct,  5 
Fed.  Rep.  265;  Hart  v.  New  Orleans,  12  Fed. 
Rep.  292;  U.  S.  v.  Mobile,  12  Fed.  Rep.  768; 
U.  S.  v.  Knox  County  Ct.,  15  Fed.  Rep.  704; 
Gares  v.  Northwest  Nat.  Bldg.,  etc..  Assoc., 
55  Fed.  Rep.  210;  Lower  v.  U.  S.,  91  U.  S.  536; 
Krippendorf  v.  Hyde,  no  U.  S.  276;  Labette 
County  v.  U.  S.,  112  U.  S.  221;  U.  S.  v.  Small- 
wood,  1  Chicago  Leg.  N.  321,  27  Fed.  Cas. 
No.  16,315;  Graham  v.  Norton,  15  Wall.  (U. 
S.)  428;  Knox  County  v.  Aspinwall,  24  How. 
(U.  S.)  376. 

8.  Mandamus  to  County  or  Municipality  to  Levy 

a  Tax.  —  Cass  County  v.  Johnston,  95  U.  S. 
360;  U.S.  v.  Ne.f  Orleans.  98  U.  S.  381;  U.  S. 
v.  Ft.  Scott,  99  U.  S.  152;  Rosenbaum  v.  Bauer, 
120  U.  S.  454;  Von  Hoffman  v.  Quincy,  4 
Wall.  (U.  S.)  535;  Riggs  v.  Johnson  County,  6 
Wall.  (U.  S.)  166:  U.  S.  v.  Keokuk,  6  Wall. 
(U.  S.)  514;  Walkley  v.  Muscatine,  6  Wall.  (U. 
S.)  481;  Lee  County  v.  Rogers,  7  Wall.  (U.  S.) 
175;  Benbow  v.  Iowa  City,  7  Wall.  (U.  S.)  313; 
Rees  v.  VVatertown,  19  Wall.  (U.  S.)  107;  Exp. 
Parsons,  1  Hughes  (U.  S.)  282;  Jenkins  v. 
Culpeper  County,  1  Hughes  (U.  S.)  568;  U.  S. 
v.  Vernon  County  Ct.,  3  Dill.  (U.  S.)  281; 
Welch  v.  St.  Genevieve,  1  Dill.  (U.  S.)  130,  10 
Am.  L.  Regf.  N.  S.  512;  U.  S.  v.  Burlington, 
2  Am.  L.  Reg.  N.  S.  394,  24  Fed.  Cas.  No. 
14,687;  U.  S.  v.  Treasurer,  2  Abb.  (U.  S.)  53. 
r  Dill.  (D.  S.)  522,  9  Am.  L.  Reg.  N.  S.  415; 
U.  S.  v.  Jeflerson  County,  6  Rep.  486;  Knox 
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corporation  is  authorized  by  statute  to  levy  a  special  tax  to  pay  for  improve- 
ments, and  a  person  making  improvements  under  a  contract  with  the  corpora- 
tion obtains  a  judgment  on  his  contract  in  the  circuit  court,  the  court  may 
issue  a  mandamus  to  compel  the  corporation  to  levy  the  special  tax  for  the  pur- 
pose of  satisfying  the  judgment.1  In  this  class  of  cases  the  writ  when  issued 
becomes  a  substitute  for  the  ordinary  process  of  execution  to  enforce  a  judg 
ment,  and  is  a  proceeding  necessary  to  complete  the  jurisdiction  exercised  by 
rendering  the  judgment.2 

(c)  Writ  from  a  Circuit  to  a  District  Court.  —  It  would  seem  that  a  circuit  court, 
where  it  has  appellate  jurisdiction  of  cases  decided  in  the  district  courts,  may, 
if  a  district  court  refuses  to  give  judgment  or  to  allow  an  appeal,  issue  a  man- 
damus to  compel  it  to  do  so.3 

(d)  Writ  Does  Not  Lie  to  Compel  Removal  of  Cause  from  State  to  Circuit  Court.  —  But  it 
has  been  held  that  a  circuit  court  has  no  power  to  issue  a  writ  of  mandamus 
to  a  state  court  to  compel  the  removal  of  a  cause  from  the  state  court  to  the 
circuit  court.4 

(e)  No  Jurisdiction  to  Issue  Writ  to  an  Executive  Officer.  —  A  circuit  or  district 
court  has  not  original  jurisdiction  to  issue  a  mandamus  to  an  executive 
officer  of  the  United  States  commanding  him  to  perform  an  act  required  by 
law,  though  such  act  be  purely  ministerial  in  character.5  But  authority  to 
issue  the  writ  for  this  purpose  is  within  the  scope  of  the  judicial  powers  of  the 
United  States  under  the  Constitution.  The  whole  of  that  power  has  not, 
however,  been  communicated  by  law  to  the  circuit  courts.  It  is  a  dormant 
power  not  yet  called  into  action.6 

c  Of  the  Courts  of  the  District  of  Columbia.  —  By  acts  of  Con- 
gress passed  in  pursuance  of  constitutional  authority  the  former  Circuit  Court 
of  the  District  of  Columbia  and  the  present  Superior  Court  of  the  District, 
respectively,  were  invested  with  plenary  jurisdiction  in  mandamus,  authority 
to  issue  the  writ  as  an  original  process  extending  to  all  cases  where  by  the 
principles  of  the  common  law  the  writ  is  issuable.  Under  the  sanction  of 
these  acts  the  said  courts  were  authorized  to  issue  writs  of  mandamus  to 
executive  officers  of  the  United  States  residing  in  the  District  of  Columbia, 
commanding  them  to  perform  ministerial  acts  required  by  law.7 

County  v.  Aspinwall,  24  How.  (U.  S.)  376;  gins  v.  Humphries  County  Ct.,  Cooke  (Tenn.) 

Ex  p.  Holman,  28  Iowa  88,  4  Am.  Rep.  159.  160. 

See    also   Rusch  v.    Des    Moines    County,  5.  No  Original  Jurisdiction  to  Issue  Writ  to  an 

Woolw.  (U.  S.)  313 ;  Lvell  v.  St.  Clair  Countv,  Executive  Officer.  —  Ladd  v.  Tudor,  3  Woodb. 

3  McLean  (U.  S.)  580;  Boro  v.  Phillips  County,  &  M.  (U.  S.)  325;  U.  S.  v.  Huiton,  10  Ben.  (U. 

4  Dill.  (U.  S.)  216;  U.  S.  v,  Silverman,  4  Dill.  S.)  268;  Van  Antwerp  v.  Hubburd,  7  Blatchf. 
(U.  S.)  224.  (U.  S.)  426,  28  Fed.  Cas.  No.  16,826;  U.  S. 

1.  Memphis  v.  U.  S.,  97  U.S.  293;  Memphis  v.  Pearson,  24  Blatchf.  (U.  S.)  453;  Gaines  v. 
v.  Brown,  97  U.  S.  300.  Thompson,  7  Wall.  (U.  S.)  350;  McClung  v. 

2.  Rosenbaum  v.  Bauer,  120  U.  S.  454;  Riggs  Silliman,  6  Wheat.  (U.  S.)  598;  In  re  Vintschger, 
v.  Johnson  County,  6  Wall.  (U.  S.)  166;  Mem-  50  Fed.  Rep.  459;  Smith  v.  Jackson,  1  Paine 
phis  v.  Brown,  97  U.  S.  300;  Exp.  Holman,  28  (U.S.)  453;  MTntire  v.  Wood,  7  Cranch  (U. 
Iowa  88,  4  Am,  Rep.  159.  S.)  504,  explaini}ig   Gilchrist  v.  Charleston,  1 

3.  Writ  from  Circuit  to  District  Court.  —  Smith  Am.  L.  J.  (Hall)  429,  Brun.  Col.  Cas.  (U.  S.) 
v.  Jackson,  1  Paine  (U.  S.)  453;  The  Steamboat  249,  5  Hughes  (U.  S.)  1,  10  Fed.  Cas.  No. 
New  England,  3  Sumn.  (U.  S.)  495.  5,420;  Kendall  v.  U.  S.,  12  Pet.  (U.  S.)  614. 

But  a  circuit  court  cannot  grant  a  man-  6.  M'Clung  v.  Silliman,  6  Wheat.  ;U.  S.)  598; 

damus  .to  the  district  court  to  compel  it  to  Smith  v.  Jackson,  1  Paine  (U.  S.)  453;  MTntire 

allow  an  appeal  after  the  time  has  elapsed  in  v.  Wood,  7  Cranch  (U.  S.)  504;  Kendall  v.  U. 

which  an  appeal    might  have  legally  been  S.,  12  Pet.  (U.  S.}  615.    See  also  Hough  v. 

taken.    The  Steam  Tug  Enterprise,  3  Wall.  Western  Transp.  Co.,  1  Biss.  (U.  S.)  425. 

Jr.  (C.  C.)  58.  7.  Courts  of  the  District  of  Columbia.  —  Bra- 

4.  Writ  Does  Not  Lie  from  Circuit  to  State  Court  shears.  Mason,  6  How.  (U.  S.)  92;  U.  S.  v. 
to  Compel  Removal  of  Cause.  —  Fisk  v.  Union  Seaman,  17  How.  (U.  S.)  225,  affirming  2 
Pac.  R.  Co.,  6  Blatchf.  (U.  S.)  362;  Hough  v.  Hayw.  &  H.  (D.  C.)  151,27  Fed.  Cas.  No. 
Western  Transp.  Co.,  1  Biss.  (U.  S.)425;  In  re  16,245  a;  Decatur  v.  Paulding,  14  Pet.  (U.  S.j 
Cromie,  2  Biss.  (U.  S.)  160.  See  also  Ladd  497;  U.  S.  v.  Schurz,  102  U.  S.  37s-  U.  S.  v 
v.  Tudor,  3  Woodb.  Sz  M.  (U.  S.)  326.  Contra,  Black,  128  U.  S.  40;  Kendall  v.  U.  S.,  12  Pet! 
People  v.  Judges,  2  Den.  (N.  Y.)  197;  Sprag-  (U.  S.)  524,  affirming  5  Cranch  (C.  C.)  163,  26 
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d.  OF  THE  STATE  COURTS  —  (i)  Courts  of  Last  Resort — (a)  Original  Juris- 
diction.—  The  writ  of  mandamus  is  an  original,  not  an  appellate,  process,  and 
where  the  jurisdiction  of  a  court  of  last  resort  in  a  state  is  exclusively  appel- 
late, it  cannot  issue  the  writ  except  when  necessary  to  the  exercise  of  its 
appellate  jurisdiction.1  And  where  the  limitation  upon  the  jurisdiction  of 
the  court  is  constitutional,  a  statute  which  attempts  to  authorize  it  to  issue 
the  writ  except  as  a  necessary  incident  or  appendage  of  its  appellate  powers  is 
unconstitutional  and  void.2  But  in  many  of  the  states  the  jurisdiction  of  the 
court  of  last  resort  is  not  exclusively  appellate,  and  in  quite  a  number  of  them 
original  jurisdiction  in  mandamus  has  been  conferred  upon  that  court  by 
express  constitutional  or  statutory  provision.3  While  some  of  these  provisions 
confer  the  jurisdiction  in  broad  general  terms,  others  limit  it,  or  authorize  the 
court  to  exercise  it  only  in  certain  specified  cases.4    Thus  in  some  states 


Fed.  Cas.  No.  15,517;  Secretary  v.  McGarra- 
han,  9  Wall.  (U.  S.)  298.  See  also  U.  S.  v. 
Guthrie,  17  How.  (U.  S.)  284;  U.  S.  v.  Chand- 
ler, 2  Maclcey  (D.  C.)  527. 

1.  Court  of  Exclusively  Appellate  Powers  Has 
No  Original  Jurisdiction  in  Mai.damus.  —  United 
States.  —  Howell  v.  Crutchfield,  Hempst.  (U. 
S.)  99,  12  Fed.  Cas.  No.  6,778a. 

Kentucky.  —  Daniel  v.  Warren  County  Ct., 

1  Bibb(Ky.)  496;  Morgan  v.  Register,  Hard. 
(Ky.)  6r8. 

Louisiana. — State  v.  Judge,  12  La.  Ann. 
405;  State  v.  Judge,  17  La.  Ann.  328;  State  v. 
Parish  Judge,  31  La.  Ann.  794;  Winn  v.  Scott, 

2  La.  88;  State  v.  Watts,  8  La.  76;  State  v. 
Bermudez,  14  La.  478;  State  v.  Parish  Judge, 

11  Rob.  (La.)  285. 

Tennessee.  —  Whitfield  v.  Greer,  3  Baxt. 
(Tenn.)  78;  Slate  v.  Hall,  6  Baxt.  (Tenn.)  3; 
King  v.  Hampton,  3  Hayw.  (Tenn.)  59;  State 
v.  Hall,  3  Coldw.  (Tenn.)  255;  State  v.  Elmore, 
6  Coldw.  (Tenn.)  528. 

Texas.  —  Wells  v.  Littlefield,  62  Tex.  28; 
Fannin  County  v.  Hightower,  9  Tex.  Civ.  App. 
293. 

A  court  whose  jurisdiction  is  exclusively  ap- 
pellate cannot  issue  a  writ  of  mandamus  under 
a  statute  which  defines  the  writ  as  "  an  order 
of  a  court  of  competent  and  original  jurisdic- 
tion."   Vance  v.  Field,  89  Ky.  178. 

2.  Where  Limitation  upon  Jurisdiction  of  Court 
Is  Constitutional. —  Daniel  v.  Warren  County 
Ct.,  1  Bibb  (Ky.)  496;  Morgan  v.  Register, 
Hard.  (Ky.)  618;  State  v.  Hall,  6  Baxt. 
(Tenn.)  3.  See  also  Territory  v.  Ortiz,  1  N. 
Mex.  5. 

3.  Original  Jurisdiction  Conferred  by  Express 
Constitutional  or  Statutory  Provision  —  Colorado. 
—  People  v.  Hallett,  1  Colo.  352;  People  v. 
Hall,  8  Colo.  485;  Wheeler  v.  Northern 
Colorado  Irrigation  Co.,  9  Colo.  248;  People 
v.  Lake  County,  12  Colo.  89;  People  v.  Quinn, 

12  Colo.  473. 

Idaho.  —  Clough  v.  Curtis,  2  Idaho  488; 
Burkhart  v.  Reed,  2  Idaho  470. 

Maine.  —  Smith  v.  Titcomb,  31  Me.  272. 

Missouri.  —  St.  Louis  County  Ct.  v.  Sparks, 
10  Mo.  117,  45  Am.  Dec.  355;  State  v.  Cooper 
County  Ct.,  64  Mo.  170. 

Montana. —  Chumasero  v.  Potts,  2  Mont.  242; 
State  v.  Board  of  Canvassers,  13  Mont.  23; 
State  v.  First  Judicial  Dist.  Ct.,  24  Mont.  539. 

Nebraska.  —  State  Allen,  43  Neb.  651; 
State  v.  Smith,  57  Neb.  41;  State  v.  Clark,  56 
Neb.  584;  State  v.  Piper,  50  Neb.  25;  State  v. 


Piper,  40  Neb.  39;  State  v.  Piper,  50  Neb.  40; 
State  v.  Piper,  50  Neb.  42.  But  see  State  v. 
Le  Fevre,  25  Neb.  223. 

Nevada.  —  Slate  v.  McCullough,  3  Nev.  202. 

Ohio.  —  Ex  p.  Branch  of  State  Bank,  1  Ohio 
St.  432;  Kent  v.  Mahaffy,  2  Ohio  St.  498;  State 
v.  Ottinger,  43  Ohio  St.  457;  State  v.  Cappel- 
ler,  37  Ohio  St.  121;  State  v.  Williams,  26  Ohio 
St.  170. 

Oklahoma.  —  Allen  v.  Reed,  (Okla.  1900)  60 
Pac.  Rep.  782;  Territory  v.  Chicago,  etc.,  R. 
Co.,  2  Okla.  108. 

South  Carolina.  —  State  v.  Mclver,  2  S.  Car. 
25,  State  v.  Whitesides,  30  S.  Car.  579. 

Utah.  —  People  v.  Spiers,  4  Utah  385;  Bartch 
v.  Cutler,  6  Utah  409;  Kendall  v.  Raybauld, 
13  Utah  226;  State  v.  Hart,  19  Utah  438;  Max- 
well v.  Burton,  2  Utah  595,  disapproving  Shep- 
perd  v.  Second  Judicial  Dist.,  I  Utah  340. 

Virginia.  —  Clay  v.  Ballard,  87  Va.  787; 
Hotchkiss  v.  Grattan,  90  Va.  642. 

West  Virginia.  —  Douglass  v.  Loomis,  5  W. 
Va.  542;  Doolittle  v.  Cabell  County  Ct.,  28  W. 
Va.  158. 

Under  the  Constitution  of  California  and  the 

amendments  thereto  the  supreme  court  has 
original  jurisdiction  to  issue  writs  of  man- 
damus. Tyler  v.  Houghton,  25  Cal.  26.  But 
under  the  constitution  before  amended  the 
court  had  no  original  jurisdiction  to  issue  such 
writs.  People  v.  Turner,  1  Cal.  143,  52  Am. 
Dec.  295,  note. 

Under  the  Constitution  of  Michigan,  art.  6,  §  3, 
the  supreme  court  has  plenary  original  juris- 
diction in  mandamus.  Hosier  v.  Higgins  Tp. 
Board,  45  Mich.  340;  Tawas,  etc.,  R.  Co.  v. 
Circuit  judge,  44  Mich.  479;  La  Grange  Tp. 
v.  State  Treasurer,  24  Mich.  468. 

Under  the  Constitution  of  Missouri,  art.  6,  §  3, 
which  authorizes  the  supreme  court  to  issue 
writs  of  mandamus,  the  original  jurisdiction 
of  that  court  to  issue  such  writs  is  not  depend- 
ent on  its  appellate  jurisdiction  in  the  same 
matter.    State  v.  Tracy,  94  Mo.  217. 

4.  Limited  Original  Jurisdiction  —  Alabama.  — 
Under  the  constitution  and  statutes  of  Ala- 
bama the  supreme  court  has  not  original  juris- 
diction to  issue  writs  of  mandamus  in  relation 
to  matters  of  which  anoiher  court  has  jurisdic- 
tion. Exp.  Pearson,  76  Ala.  521;  Exp.  Rus- 
sell, 29  Ala.  717;  Ex  p.  Tarlton,  2  Ala.  35; 
Ex  p.  Henderson,  43  Ala.  392;  Ramagnano  v. 
Crook,  88  Ala.  450;  Ex  p.  Grant,  6  Ala.  91. 
See  also  Ex  p.  Jones,  1  Ala.  15. 

So  the  circuit  courts  having  jurisdiction  to 
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original  jurisdiction  is  given  only  as  to  state  officers,1  and  in  others  the  juris- 
diction is  confined  to  the  issuance  of  writs  to  inferior  tribunals.2 

(b)  Appellate  Jurisdiction.  —  One  of  the  essential  attributes  of  appellate  juris- 
diction and  one  of  the  inherent  powers  of  an  appellate  court,  is  the  right  to 
make  use  of  any  writ  known  to  the  common  law  when  essential  to  the  efficient 
exercise  of  its  appellate  powers.  Therefore,  a  court  of  last  resort  may  issue 
writs  of  mandamus  as  ancillary  to  its  appellate  jurisdiction  without  any  con- 
stitutional or  statutory  provision  expressly  authorizing  it  to  do  so.3  But  in 
some  of  the  states  express  authority  has  been  conferred  by  constitutional  pro- 


issue  writs  of  mandamus  to  the  probate  courts, 
the  supreme  court  has  not  original  jurisdiction 
to  issue  such  writs  to  those  courts.  Ex  p. 
Pearson,  76  Ala.  521  {explaining  Ex  p.  Reavis, 
50  Ala.  210,  and  Ex  i>.  Dickson,  64  Ala.  188); 
Ex  p.  Russell,  29  Ala.  717;  Ramagnano  v. 
Crook,  88  Ala.  450;  State  v.  Judge,  15  Ala. 
740. 

In  this  state  the  supreme  court  has  jurisdic- 
tion to  issue  a  writ  of  man  dam  us  to  the  speaker 
of  the  house  of  representatives  to  compel  him 
to  certify  to  the  comptroller  of  public  accounts 
the  amount  to  which  a  member  of  the  house 
is  entitled  for  mileage  or  per  diem  compensa- 
tion.   Ex  p.  Pickett,  24  Ala.  91. 

Dakota.  —  The  Dakota  Code  of  Civil  Pro- 
cedure authorized  the  supreme  court  to  issue 
a  writ  of  mandamus  to  any  inferior  tribunal  or 
person  to  compel  the  performance  of  an  act 
which  the  law  especially  enjo'.ied  as  a  duty 
resulting  from  an  office.  Ter  tory  v.  Shearer, 
2  Dak.  332. 

Minnesota.  —  Under  the  a  iStitution  of  Min- 
nesoia,  art.  6,  §  2,  which  p  jvides  that  the  su- 
preme court"  shall  have  original  jurisdiction 
in  such  remedial  cases  as  may  be  prescribed 
by  law,"  the  original  jurisdiction  of  the  court 
in  mandamus  proceedings  is  such,  and  such 
only,  as  may  be  prescribed  by  law.  Such 
jurisdiction  may  be  conferred,  regulated,  or 
taken  away  by  the  legislature.  State  v.  Lake, 
28  Minn.  362.  • 

South  Carolina.  —  Under  the  constitution  of 
South  Carolina,  art.  4,  g  4,  the  jurisdiction  of 
the  court  to  issue  the  writ  of  mandamus  is  not 
limited  to  cases  where  its  issuance  is  essential 
to  the  exercise  of  its  supervisory  control  over 
other  courts,  but  it  may  issue  the  writ  to  an 
executive  officer  of  the  state.  Stale  v.  Hayne, 
8  S.  Car.  367. 

But  it  has  been  held  that  the  legislature 
of  the  state  has  the  power  to  determine  to 
what  cases  the  judicial  power  conferred  by 
the  above  constitutionl  provision  shall  extend. 
State  v.  Gaillard,  11  S.  Car.  309.  See  also 
State  v.  County  Treasurer,  4  S.  Car.  520. 

Texas.  —  Under  the  constitution  and  statutes 
of  Texas  the  supreme  court  has  original  juris- 
diction to  issue  writs  of  mandamus  in  certain 
specified  cases.  De  Poyster  v.  Baker,  89  Tex. 
155;  Thomson  v.  Baker,  90  Tex.  163;  Mc- 
Kenzie  v.  Baker,  88  Tex.  669;  Pickle  v.  Mc- 
Call,  86  Tex.  212;  Teat  v.  McGaughey,  85 
Tex.  478. 

But  the  court  cannot  issue  the  writ  except 
where  the  facts  upon  which  ii  is  asked  are 
undisputed.  Teat  v.  McGaughey,  85  Tex.  478; 
De  Poyster  v.  Baker,  89  Tex.  155. 

Formerly  the  court  had  no  original  jurisdic- 


tion in  mandamus.  International  R.  Co.  v. 
Comptroller,  36  Tex.  641. 

1.  See  the  constitutions  and  statutes  of  the 
several  states. 

Under  the  Constitution  of  Wyoming-,  art.  5,  §  3, 
except  in  cases  where  the  issuance  of  writs  of 
mandamus  is  necessary  to  the  complete  ex- 
ercise of  its  appellate  or  revisory  jurisdiction, 
the  supreme  court  has  authority  10  issue  such 
writs  only  as  to  stale  officers.  State  v.  Clay, 
3  Wyo.  393;  State  v.  Burdick,  3  Wyo.  588. 

Under  the  Constitution  of  Washington,  art.  4, 
§  4,  the  supreme  court  has  jurisdiction  in  man- 
damus as  to  all  state  officers.  State  v.  Superior 
Ct.,  21  Wash.  108;  State  v.  Smith,  6  Wash. 
496;  Jones  v.  Reed,  3  Wash.  57. 

A  member  of  the  board  of  regents  of  the 
state  agricultural  college  is  not  a  state  officer 
within  the  meaning  of  this  provision  of  the 
constitution.  State  v.  Smith,  6  Wash.  496,  9 
Wash.  195. 

Texas.  —  The  comptroller  of  the  state  is  an 
officer  of  the  state  government  within  the 
meaning  of  the  Tex.  Rev.  Stat.  1895,  art.  946, 
which  provides  that  the  supreme  court  may 
issue  writs  of  mandamus  against  any  "  officer 
of  the  state  government  except  the  governor 
of  the  state."  Pickle  v.  McCali,  86  Tex.  212. 
But  county  officers  are  not  officers  of  the  state 
government  within  the  meaning  of  this  pro- 
vision, and  therefore  under  it  the  supreme 
court  cannot  issue  a  mandamus  against  a 
county  treasurer,  Travis  County  v.  Jourdan, 
91  Tex.  217;  or  against  a  county  judge, 
Turner  v.  Cotton,  93  Tex.  559. 

2.  In  Pennsylvania,  under  the  Constitution  of 
1874,  art.  5,  §  3,  the  original  jurisdiction  of  the 
Supreme  Court  in  mandamus  is  confined  to' 
the  issuance  of  writs  to  courts  of  inferior  juris- 
diction. In  re  Sedgeley  Ave.,  88  Pa.  St.  509; 
Com.  v.  Hartranft,  77  Pa.  St.  154;  Com.  v. 
Wickersham,  90  Pa.  St.  313. 

Under  the  Minnesota  Statutes,  Gen.  Stat.  1894, 
§  5985,  the  supreme  court  has  original  juris- 
diction to  issue  the  writ  of  mandamus  only  in 
cases  where  it  is  to  be  directed  10  a  district 
court  or  a  judge  thereof  in  his  official  capacity. 
State  v.  Meeker  County  Dist.  Ct.,  77  Minn. 
302;  State  v.  Burr,  28  Minn.  40. 

For  the  construction  of  particular  provisions 
of  earlier  statutes  in  this  state,  now  repealed, 
relating  to  the  original  jurisdiction  of  the 
Supreme  Court,  see  State  v.  Burr,  28  Minn.  40; 
Crowell  r.  Lambert,  10  Minn.  369;  Harkins  -'. 
Scott  County,  2  Minn.  342. 

3.  Writs  oif  Mandamus  May  Be  Issued  as  Ancil- 
lary to  Appellate  Jurisdiction  —  Colorado.  — 
Wheeler  v.  Northern  Colorado  Irrigation  Co., 
9  Colo.  248. 
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vision  or  statute  upon  the  coaurt  of  last  resort  to  issue  writs  of  mandamus 
when  essential  to  the  exercise  of  its  appellate  jurisdiction.1 

(c)  Supervisory  Jurisdiction.  —  In  a  number  of  jurisdictions  the  court  of  last 
resort  is  vested  with  superintending  or  supervisory  control  over  inferior  tri- 
bunals. The  grant  of  this  power  carries  with  it,  without  express  sanction,  the 
right  to  use  all  the  common-law  writs  essential  to  its  exercise,  including  the 
writ  of  mandamus.3  But,  possibly  to  dissipate  any  doubt  as  to  the  right  to 
use  the  writ  of  mandamus  for  this  purpose,  the  constitutional  and  statutory  pro- 
visions conferring  such  supervisory  power  generally  in  express  terms  authorize 
the  court  to  use  the  writ  as  an  instrument  to  make  the  power  effectual.3 


Georgia,  —  Harris  v.  State,  2  Ga.  290. 

Kentucky.  —  Louisville  Industrial  School  of 
Louisville,  88  Ky.  584;  Vance  v.  Field,  89  Ky. 
178;  Schmidt  v.  Milchell,  95  Ky.  342;  Kelly  v. 
Toney,  95  Ky.  338. 

Louisiana .  — Stale  v.  Bermudez,  14  La.  483; 
State  v.  Judge,  7  La.  Ann.  184;  State  v.  Judge, 
17  La.  Ann.  189;  State  v.  Judge,  48  La.  Ann. 
667. 

Mississippi. — Exp.  Robson,  Walk.  (Miss) 
412. 

Montana.  —  State  v.  First  Judicial  Dist.  Ct., 
24  Mont.  539. 

Oregon.  — State  v.  Jacobs.  11  Oregon  314. 

Tennessee.  —  State  v.  Elmore,  6  Coldw. 
(Tenn.)  528;  Ing  v.  Davey,  2  Lea  (Tenn.)  276; 
King  v.  Hampion,  3  Hayvv.  (Tenn.)  59;  State 
v.  Hall,  6  Baxt.  (Tenn.)  3. 

Texas.  —  Wells  v.  Liltlefield,  62  Tex.  28; 
Pickle  v.  McCall,  86  Tex.  212. 

Utah.  —  Shepperd  v.  Second  Judicial  Dist., 
1  Utah  340;  People  v.  Spiers,  4  Utah  385. 

Washington.  — State  v.  Hunter,  3  Wash.  92; 
State  v.  Parker,  12  Wash.  685. 

West  Virginia.  —  Douglass  v.  Loomis.  5  W. 
Va.  542. 

Wisconsin.  — Atty.-Gen.  v.  Chicago,  etc.,  R. 
Co.,  35  Wis.  515;  State  v.  Johnson,  103  Wis. 
591- 

In  Tennessee,  where  the  jurisdiction  of  the 
Supreme  Court  under  the  constitution  is  exclu- 
sively appellate,  the  rule  has  been  laid  down 
that  that  court  cannot  take  cognizance  of  any 
matter  unless  it  relates  to  an  appeal  prayed  for 
and  defeated,  or  attempted  to  be  defeated,  in 
which  case  it  may  remedy  the  injury  by  any 
writ  adequate  to  the  purpose.  King  v.  Hamp- 
ton, 3  Hay  w.  (Tenn.)  59;  State  v.  Hall,  6  Baxt. 
(Tenn.)  3;  Whitfield  v.  Greer,  3  Baxt.  (Tenn.) 
78;  State  v.  Hall,  3  Cold  w.  (Tenn.)  255  ;  Miller 
v.  Koger,  9  Humph.  (Tenn.)  236.  See  Ken- 
nedy v.  Woolfolk,  1  Overt.  (Tenn.)  453. 

1.  Jurisdiction  Expressly  Conferred  by  Constitu- 
tion or  Statute.  —  Tyler  v.  Houghton,  25  Cal. 
26;  Purcell  v.  McKune,  14  Cal.  230;  People  v. 
Turner,  1  Cal.  143,  52  Am.  Dec.  295,  note; 
Harris  v.  State,  2  Ga.  290;  Kleiber  v.  Mc- 
Manus,  66  Tex.  48;  Schultze  u.  McLeaiy,  73 
Tex.  92;  State  v.  Clay,  3  Wyo.  393. 

In  Indiana,  under  a  statute  which  provides 
that  the  writ  of  mandate  "  shall  issue  from  the 
Supreme  Court  only  when  necessary  for  the 
exercise  of  its  functions  and  powers,"  it  has 
been  held  that  that  court  has  authority  to 
issue  a  mandamus  to  an  inferior  court  only 
when  the  failure  of  the  inferior  court  to  per- 
form the  act  sought  to  be  enforced  would  pre- 
vent the  perfecting  of  an  appeal  to  the  Supreme 
Court.    State  v.  Friedl>,  151  Ind.  404. 
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the  Supreme  Court  cannot  issue  writs  of  man- 
damus in  the  exercise  of  appellate  jurisdiction 
except  where  necessary  to  give  it  general 
superintendence  and  control  of  inferior  juris- 
dictions. Ex  p.  Pearson,  76  Ala.  521;  Ex  p. 
Tarlton,  2  Ala.  35. 

The  jurisdiction  which  the  Supreme  Court 
of  this  slate  exercises  by  mandamus  in  re- 
viewing non-appealable,  interlocutory  orders, 
not  affecting  the  final  judgment  of  the  lower 
court,  is  appellate  in  its  character,  and  cannot 
be  invoked  by  a  stranger  to  the  proceeding  in 
which  the  order  or  decree  was  made  or  ren- 
dered.   Garrison  v.  Webb  107  Ala.  500. 

Generally  as  to  When  the  Writ  Will  Lie  as 
Ancillary  to  Appellate  Jurisdiction,  see  supra, 
note  3,  p.  895. 

2.  Grant  of  Supervisory  Power  Confers  Jurisdic- 
tion to  Issue  Mandamus.  —  Tavvas,  etc.,  R.  Co. 
v.  Circuit  Judge,  44  Mich.  479;  Hosier  v.  Hig- 
gins  Tp.  Board,  45  Mich.  340;  McBride  v. 
Grand  Rapids,  32  Mich.  360;  Port  Huron,  etc., 
R.  Co.  v.  Judge,  31  Mich.  456;  Ally. -Gen.  v. 
Blossom,  1  Wis.  317;  State  v.  Dick,  103  Wis. 
407;  State  v.  McArthur,  13  Wis.  407;  Slate  v. 
Johnson,  103  Wis.  591. 

3.  Eight  to  Issue  Writ  Expressly  Granted.  — 
Ex  p.  Boothe,  64  Ala.  312;  Ex  p.  Pearson,  76 
Ala.  521;  Ex  p  Russell,  29  Ala.  717;  Ex  p. 
Henderson,  43  Ala.  3g2;  Ramagnano  v.  Crook, 
88  Ala.  450;  Exp.  Grant,  6  Ala.  91 ;  Exp.  Ray, 
45  Ala.  15;  Ex  p.  Candee,  48  Ala.  386;  Exp. 
Jones,  1  Ala.  15;  State  v.  Phillips,  97  Mo.  331. 

Under  the  Constitution  of  Arkansas  (Const,  of 
1874,  art.  7,  £  4),  the  Supreme  Court  has  gen- 
eral superintending  control  over  all  inferior 
courts  of  law  or  equity,  and  in  aid  of  this 
supervisory  power  it  may  issue  writs  of  man- 
damus to  inferior  tribunals  whenever  their 
failure  or  refusal  to  act  in  a  matter  in  which 
their  duty  to  do  so  is  plain  may  deprive  or  tar 
any  one  of  a  legal  or  equitable  right.  Webb 
v.  Hanger,  1  Ark.  121 ;  Baxter  v.  Brooks,  29 
Ark.  173:  McCreary  v.  Rogers,  35  Ark.  298. 

As  to  whether,  under  the  former  constitu- 
tions of  this  state  (constitutions  of  1S36,  1868), 
the  supreme  court  had  any  original  jurisdic- 
tion to  issue  the  writ,  and  if  so,  what  was  the 
extent  of  that  jurisdiction,  the  decisions  are 
conflicting  and  irreconcilable.  See  State  v. 
Johnson,  26  Ark.  281;  Price  v.  Page,  25  Ark. 
527;  Fitch  v.  McDiarmid,  26  Ark.  482;  Ex  p. 
Trapnall,  6  Ark.  9.  42  Am.  Dec.  676;  Ex  p. 
Conway,  4  Ark.  302:  Taylor  v.  Governor,  I 
Ark.  21;  Webb  v.  Hanger,  1  Ark  121;  Exp. 
Allis,  12  Ark.  101;  Ex  p.  Crise,  16  Ark.  193; 
Ex  p.  Good,  19  Ark.  410;  Exp.  Barber,  12  Ark. 
155;  Exp  Marr,  12  Ark.  87. 
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(d)  Where  the  Court's  Jurisdiction  Is  Concurrent  with  That  of  Inferior  Courts.  —  In  some 
jurisdictions  the  court  of  last  resort  and  certain  inferior  courts  have  concurrent 
jurisdiction  to  issue  the  writ.1  When  this  is  the  case  the  higher  court  will 
exercise  its  discretion  in  issuing  it,  and  if  it  will  best  subserve  the  ends  of 
justice  or  will  be  more  conducive  to  the  orderly  and  economical  administra- 
tion thereof  to  do  so,  it  will  remit  the  applicant  to  the  subordinate  court.2 
If,  on  the  other  hand,  the  higher  court  is  of  the  opinion  that  justice  will  be 
best  subserved  by  issuing  the  writ,  it  will  do  so.  3  In  cases  between  private 
persons  or  corporations  involving  only  private  rights  and  liabilities,  the  court 
of  last  resort  will  not  exercise  jurisdiction  in  mandamus  where  its  jurisdiction 
is  not  exclusive,  unless  some  good  reason  is  shown  why  the  application  for 
the  writ  was  not  made  to  the  subordinate  court.4 


In  Louisiana,  under  the  Constitution  of  1879, 
art.  90,  the  Supreme  Court  had  unqualified 
supervisory  jurisdiction  over  all  inferior  tri- 
bunals, and  when  essential  to  the  exercise  of 
that  jurisdiction  had  authority  to  issue  writs 
of  mandamus.  Thus  it  had  jurisdiction  to 
issue  the  writ  to  inferior  courts  to  compel  them 
to  issue  injunctions  in  cases  where  the  right  to 
the  injunction  was  absolute  and  the  court  with- 
out discretion  to  refuse  it.  State  v.  Judge,  32 
La.  Ann.  549;  State  v.  Lazarus,  36  La.  Ann. 
578. 

But  under  the  Constitution  previous  to  that 
of  1879,  which  limited  the  Supreme  Court  to 
an  appellate  jurisdiction,  the  court  could  not 
issue  a  mandamus  to  compel  an  inferior  court 
to  grant  an  injunction  in  a  case  not  before  the 
former  court  on  appeal.  State  v.  Parish 
Judge,  31  La.  Ann.  794;  State  v.  Judge,  28  La. 
Ann.  905,  26  Am.  Rep.  115. 

In  Maine,  under  the  Revised  Statutes,  c.  77, 
§§  5,  6  (Rev.  Stat.  1883,  c.  77,  3,  5),  the 
Supreme  Judicial  Court  had  the  general 
superintendence  of  all  courts  of  inferior  juris- 
diction, for  the  prevention  and  correction  of 
errors  and  abuses,  where  the  laws  did  not  ex- 
pressly provide  a  remedy;  and  when  essential 
to  the  efficient  exercise  of  this  supervisory 
power  it  had  jurisdiction  to  issue  writs  of  man- 
damus. Harriman  v.  Waldo  County,  53  Me. 
83.  See  also  Levant  v.  Penobscot  County,  67 
Me.  433;  White  v.  Lincoln  County,  70  Me.  328. 

But  in  Montana,  contrary  to  the  rule  prevail- 
ing in  other  jurisdictions,  it  has  been  held 
that  though  under  the  Constitution,  art.  8,  2 
and  3,  the  Supreme  Court  has  general  super- 
visory control  overall  inferior  courts,  and  also 
has  power  to  issue  writs  of  mandamus  in  all 
cases  where  such  writs  will  properly  lie,  yet  it 
cannot  issue  writs  of  mandamus  in  aid  of  its 
supervisory  control,  as  to  use  the  writ  for  that 
purpose  is  to  divert  it  from  its  proper  function. 
State  v.  First  Judicial  Dist.  Ct.,  24  Mont.  539; 
Montana  Ore-Purchasing  Co.  v.  Lindsay, 
(Mont.  1901)  63  Pac.  Rep.  715. 

1.  Jurisdiction  of  Court  of  Last  Resort  and  In- 
ferior Courts  Concurrent.— Santa  Cruz  Gap  Turn- 
pike Joint  Slock  Co.  v.  Santa  Clara  County,  62 
Cal.  40;  State  v.  Chicago,  etc.,  R.  Co.,  38 
Minn.  281;  State  v.  Minneapolis  Eastern  R. 
Co.,  40  Minn.  156;  State  v.  Field,  37  Mo.  App. 
83;  St.  Louis  County  Ct.  v.  Sparks,  10  Mo.  117, 
45  Am.  Dec.  355;  State  v.  Cappeller,  37  Ohio 
St.  121;  State  v.  Ottinger,  43  Ohio  St.  457; 
Allen  v.  Reed.  (Okla.  1900)  60  Pac.  Rep.  782; 
Jones  v.  Reed,  3  Wash.  57.  But  see  Joplin, 
etc.,  R.  Co.  v.  McGregor,  53  Mo.  App.  366. 
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2.  Discretion  of  Higher  Court.  —  Johnson  v. 
Reichert,  77  Cal.  34;  State  v.  Breese,  15  Kan. 
123;  Lorangerz.  Navarre,  97  Mich.  615;  State 
v.  Tracy,  94  Mo.  217;' State  v.  Green,  1  Mo. 
App.  226;  State  v.  Williams,  26  Ohio  St.  170; 
Com.  v.  Baroux,  36  Pa.  St.  262;  State  v. 
Haben,  22  Wis.  ior. 

In  Idaho  application  for  mandamus  must  be 
made  in  the  first  instance  to  the  district  court, 
unless  there  appears  some  reason  which  ren- 
ders it  indispensable  that  application  should  be 
made  directly  to  the  Supreme  Court.  Wright 
v.  Kelly,  (Idaho  1895)43  Pac.  Rep.  565. 

In  Missouri,  in  cases  where  the  supreme 
court  and  inferior  courts  have  concurrent 
jurisdiction  to  issue  writs  of  mandamus,  the 
supreme  court  will  not  issue  the  writ  except  in 
case  of  far  more  than  ordinary  magnitude  and 
importance.  Slate  v.  Cooper  County  Ct.,  64 
Mo.  170;  State  v.  Tracy,  94  Mo.  217. 

But  in  Arkansas  it  has  been  held  that  in  cases 
where  the  Supreme  Court  and  the  Circuit  Court 
have  concurrent  jurisdiction  to  issue  the  writ, 
if  application  for  it  is  first  made  to  the  Supreme 
Court,  that  court  is  bound  to  issue  it.  Webb 
v.  Hanger,  1  Ark.  121.  See  also  Levy  v.  Ing- 
lish,  4  Ark.  65. 

3.  Hitchcock  v.  Taylor,  99  Mich.  128;  Loran- 
ger  v.  Navarre,  97  Mich.  615. 

4.  Where  Only  Private  Rights  Are  Involved.  — 
State  v.  Lincoln  Gas  Co.,  38  Neb.  33;  State  v. 
School  Dist.  No.  24,  38  Neb.  237;  State  v.  Mer- 
rell,  38  Neb.  510. 

In  Colorado  it  has  been  held  that  the  supreme 
court  will  notentertain  original  jurisdiction  in 
mandamus  except  in  cases  involving  questions 
publici  juris.  It  will  not  entertain  such  juris- 
diction, except  under  special  and  peculiar  cir- 
cumstances, where  the  primary  purpose  of  in- 
voking the  court's  aid  is  to  enforce  a  private 
right,  though  a  public  right  may  be  indirectly 
involved.  Wheeler  v.  Northern  Colorado  Irri- 
gation Co.,  9  Colo.  248.  See  also  People  v. 
Hall,  8  Colo.  485;  In  re  Rogers,  14  Colo.  18. 

In  Wisconsin  it  has  been  held  that  in  a  case 
falling  within  the  original  jurisdiction  of  the 
supreme  court,  the  general  rule  is  not  to  ex- 
ercise such  jurisdiction  where  the  primary 
right  to  be  vindicated  is  of  a  private  or  local 
nature,  though  the  question  involved  IS  publici 
juris,  and  even  though  a  state  officer  is  a  party. 
No  departure  from  this  rule  will  be  made  un- 
less the  circumstances  are  of  such  an  extraor- 
dinary character  that  adequate  relief  cannot 
be  obtained  by  first  resorting  to  the  jurisdic- 
tion of  the  circuit  court.  Mere  delay,  or  even 
irreparable   loss   to  a   private   person,  will 
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(2)  Inferior  Courts  —  (a)  In  General.  — Such  infeiior  courts  in  the  several 
states  as  are  clothed  with  unrestricted  original  common-law  jurisdiction  have, 
in  proper  cases,  authority  to  issue  writs  of  mandamus. 1  In  most  of  the  states, 
however,  there  are  constitutional  provisions  or  statutes  prescribing  or  limiting 
the  jurisdiction  of  the  inferior  courts  in  mandamus.  The  terms  of  these  pro- 
visions differ  widely  in  the  different  states.  Some  of  them  authorize  the 
courts  whose  jurisdiction  they  prescribe  to  issue  the  writ  in  all  cases  where  it 
is  a  proper  remedy ;  others  limit  the  jurisdiction  to  certain  specified  cases. 
Sometimes  original  jurisdiction  is  conferred,  sometimes  appellate,  and  some- 
times both  original  and  appellate.3    Where  the  constitution  defines  and  limits 


not  necessarily  be  deemed  sufficient.  State  v. 
Haben,  22  Wis.  101;  State  v.  Shaughnessey, 
86  Wis.  646;  In  re  Ci.  of  Honor,  (Wis.  iqor)  85 
N.  W.  Rep.  497.  See  also  Any. -Gen.  v.  Eau 
Claire,  37  Wis.  400;  State  v.  Doyle,  40  Wis. 
175,  220,  22  Am.  Rep.- 692;  State  v.  Cunning- 
ham, 82  Wis.  39;  State  v.  Cunningham,  83 
Wis.  90,  35  Am.  St.  Rep.  27.  But  see  State  v. 
Root,  83  Wis.  667. 

1.  Courts  Having  Unrestricted  Common-law  Ju- 
risdiction May  Issue  Mandamus. —  Harwood  v. 
Marshall,  9  Md.  83;  Runkel  v.  Winemiller,  4 
Har.  &  M.  (Md.)  429,  1  Am  Dec.  411. 

And  see  infra,  VIII.  2.  b.  (3)  {a)  In  General 
and  the  cases  in  the  notes. 

2.  Constitutional  Provisions  or  Statutes  Prescrib- 
ing or  Limiting  Jurisdiction  —  Alabama.  —  Under 
the  Alabama  Code  the  circuit  courts  have 
authority  to  grant  writs  of  mandamus  in  cases 
where  such  writs  are  grantable  at  common  law. 
Ex  p.  Ray,  45  Ala.  15;  Exp.  Boothe,  64  Ala. 
312. 

They  have  jurisdiction  to  issue  writs  of  man- 
damus to  the  probate  courts.  State  v.  Wil- 
liams. 69  Ala.  311;  Ex  p.  Pearson,  76  Ala.  521; 
Ex  p.  Russell,  29  Ala.  717;  Ramagnano  v. 
Crook,  88  Ala.  450. 

So  they  may  issue  such  writs  to  the  county 
courts  where  necessary  to  render  effectual  their 
appellate  jurisdiclion  over  them.  Etheridge 
v.  Hall,  7  Port.  (Ala.)  47. 

But  it  does  not  come  within  the  scope  of  a 
circuit  court's  jurisdiction  to  control  the  reg- 
istrar of  a  chancery  court  in  the  discharge  of 
his  duties  in  relation  to  causes  therein.  A  cir- 
cuit court  has  no  authority,  therefore,  to  grant 
a  mandamus  to  the  registrar  to  make  out  and 
send  up  a  transcript  of  the  record  of  a  cause 
in  the  chancery  court  into  the  supreme  court 
to  be  there  heard  and  reviewed  upon  appeal. 
Ware  v.  McDonald,  62  Ala.  81. 

In  Connecticut  the  superior  court  is  authorized 
by  statute  (Gen.  Stat.  18S8,  §  1294),  to  issue 
writs  of  mandamus  in  cases  in  which  such 
writs  may  by  law  be  granted.  Ansonia  v. 
Studley,  67  Conn.  170.  See  also  Lyon  v.  Rice, 
41  Conn.  245. 

Oklahoma.  —  Under  the  original  act  of  the 
territory  of  Oklahoma,  §  9,  the  district  courts 
and  the  judges  thereof  have  jurisdiction  to 
grant  writs  of  mandamus  in  all  cases  author- 
ized by  law.  Allen  v.  Reed,  (Okla.  1900)  60 
Pac.  Rep.  782. 

In  Tennessee,  under  the  Act  of  1877,  c.  79, 
the  chancery  court  has  jurisdiction  in  man- 
damus. Hawkins  v.  Kercheval,  10  Lea 
(Tenn.)  535. 

Under  the  Constitution  of  Georgia,  art.  3,  §  7, 
the  judges  of  the  superior  courts,  or  any  of 
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them,  had  jurisdiction  to  issue  writs  of  man- 
damus when  necessary  to  carry  their  powers 
fully  into  effect.  Ex  p.  Carnochan,  T.  U.  P. 
Charit.  (Ga.)  216;  Forsyth  v.  Justices,  Dudley 
(Ga.)  40;  Johnson  v.  State,  ]  Ga.  271;  Savan- 
nah v.  State,  4  Ga.  43. 

Delaware.  —  Under  the  Constitution  and  stat- 
utes of  Delaware,  the  superior  courts  have  the 
same  jurisdiction  in  mandamus  as  had  the 
court  of  King's  Bench  in  England.  State  v. 
Wilmington  Bridge  Co.,  3  Harr.  (Del.)  315; 
Stale  v.  Knight,  6  Houst.  (Del.)  146. 

Mississippi.  —  Under  the  Constitution  and 
statutes  of  Mississippi  the  circuit  courts  had 
original  jurisdiction  in  mandamus.  Swann  v. 
Buck,  40  Miss.  268. 

In  Ohio  the  circuit  and  district  courts  hatre 
original  jurisdiction  in  mandamus.  State  v. 
Ottinger,  43  Ohio  St.  457;  State  v.  Williams, 
26  Ohio  St.  170. 

In  Wisconsin,  under  the  Constitution,  the  cir- 
cuit courts  have  original  jurisdiction  in  man- 
damus. Atty. -Gen.  v.  Chicago,  etc.,  R  Co., 
35  Wis.  521;  State  v.  Whittet,  61  Wis.  351; 
State  v.  Shaughnessey,  86  Wis.  646;  State  v. 
Pierce  County,  71  Wis.  321. 

Minnesota.  —  Under  the  General  Statutes  of 
Minnesota  1866,  c.  80,  6  12  (Gen.  Stat.  1894, 
§  5985),  the  district  courts  have  exclusive  oiig- 
inal  jurisdiction  in  all  cases  of  mandamus  ex- 
cept where  the  writ  is  to  be  directed  to  a  dis- 
trict court,  or  a  judge  thereof  in  his  official 
capacity.  State  v.  Burr,  28  Minn.  40;  State  v. 
Churchill,  15  Minn.  455. 

Michigan.  —  Under  the  Constitution  of  Michi- 
gan, art.  6,  §  8,  the  circuit  courts  have  not  the 
power  to  issue  the  writ  of  mandamus  gen- 
erally, or  in  all  cases  to  which  it  is  applicable, 
but  only  when  "  necessary  to  carry  into  effect 
their  orders,  judgments,  and  decrees,  and  to 
give  them  a  general  control  over  inferior  courts 
and  tribunals."  McBride  v.  Grand  Rapids,  32 
Mich.  360. 

Dakota.  —  Under  the  Dakota  Code  of  Civil 
Procedure,  695,  712,  a  district  court  or  a 
judge  thereof  had  power  to  issue  a  writ  of 
mandamus  to  any  inferior  tribunal  or  person 
to  compel  the  performance  of  an  act  which  the 
law  especially  enjoined  as  a  duty  resulting 
from  an  office.  Territory  v.  Shearer,  2  Dak. 
332. 

In  Arkansas,  under  the  Constitution  of  1836, 
art.  6,  §  5,  the  circuit  courts  had  the  power  to 
issue  writs  of  mandamus  to  the  county  courts. 
Webb  v.  Hanger,  1  Ark.  121. 

In  Louisiana  the  civil  district  courts  have 
jurisdiction  to  issue  writs  of  mandamus  to  con. 
stitutional  executive  officers  to  compel  them  to 
perform  specific  ministerial  duties  imposed 
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the  jurisdiction,  a  statute  which  attempts  to  extend  it  beyond  such  limits  is 
unconstitutional  and  void.1 

(b)  Courts  of  Exclusively  Appellate  Jurisdiction.  —  In  some  of  the  states  there  are 
inferior  appellate  courts  whose  jurisdiction  is  exclusively  appellate.  These 
courts,  like  the  courts  of  last  resort,  have  jurisdiction  to  issue  the  writ  of  man- 
damus' when  its  issuance  is  essential  to  the  exercise  of  their  appellate  jurisdic- 
tion.* But  they  have  no  original  jurisdiction  in  mandamus,3  and  if  their 
jurisdiction  is  fixed  and  limited  by  the  constitution,  a  statute  which  attempts 
to  clothe  them  with  original  jurisdiction  is  void.4 

(3)  GeograpJiical  Limitations  of  Jurisdiction  —  (a)  Courts  of  Last  Resort.  —  The 
jurisdiction  of  the  court  of  last  resort  in  a  state  being  coextensive  with  the 
state,  it  may  issue  writs  of  mandamus  to  any  part  of  the  state.5 

(b)  Inferior  Courts,  —  An  inferior  court  whose  general  jurisdiction  is  confined 
within  certain  geographical  limits  cannot  issue  a  writ  of  mandamus  to  operate 


upon  them  by  law,  and  as  essential  to  the  ex- 
ercise of  that  jurisdiction  they  have  authority 
to  consider  and  determine  whether  the  law  im- 
poses upon  the  officer  the  duty  sought  to  be 
enforced,  whether  the  duty  is  ministerial  or 
discretionary  in  its  character,  and  whether  the 
officer  has  violated  it.  State  v.  Houston,  4.0 
La.  Ann.  393,  8  Am.  St.  Rep.  532. 

Under  the  Constitution  of  Texas,  art.  5,  §  6,  the 
court  of  criminal  appeals  had  authority  to  issue 
writs  of  mandamus  only  for  the  purpose  of  en- 
forcing its  jurisdiction.  Ex  p.  Quesada,  34 
Tex.  Crim.  116. 

The  jurisdiction  of  the  district  courts  in 
mandamus  in  that  state  is  not  controlled  by 
the  amount  in  controversy.  Luckey  v.  Short, 
1  Tex.  Civ.  App.  5. 

Art.  5,  §  16,  of  the  Constitution  of  Texas, 
provides  that  "  the  county  court  or  judge 
thereof  shall  have  power  to  issue  writs  of  in- 
junction, mandamus,  and  all  writs  necessary 
to  the  enforcement  of  the  jurisdiction  of  said 
court,"  and  under  this  provision  a  county 
court  may  issue  a  wril  of  mandamus  though 
its  issuance  be  not  necessary  to  the  enforce- 
ment of  its  jurisdiction.  Dean  v.  State,  88 
Tex.  290,  correcting  30  S.  W.  Rep.  1047. 

But  under  the  former  constitution  the  juris- 
diction of  a  county  court  in  mandamus  was 
limited  tocases  where  the  issuance  of  the  writ 
was  necessary  to  the  enforcement  of  its  juris- 
diction. Goree  v.  Dupree,  1  Tex.  App.  Civ. 
Cas.,  §  825. 

In  Missouri  a  court  of  appeals  has  no  juris- 
diction to  issue  a  writ  of  mandamus  to  the 
judge  of  a  circuit  court  in  a  case  involving  the 
title  to  real  estate.  Joplin,  etc.,  R.  Co.  v.  Mc- 
Gregor, 53  Mo.  App.  366.  But  see  State  v. 
Field,  37  Mo.  App.  83. 

But  under  the  constitution  and  statutes  of 
this  stale  the  circuit  courts  have  jurisdiction 
to  issue  writs  of  mandamus  to  inferior  tri- 
bunals. St.  Louis  County  Ct.  v.  Sparks,  10 
Mo.  117,  45  Am.  Dec.  355;  Boone  County  v. 
Todd,  3  Mo.  140.  See  also  St.  Louis  County 
Ct.  v,  Ruland,  5  Mo.  270;  State  v.  Justices,  51 
Mo  557. 

In  North  Carolina  only  courts  of  superior 
jurisdiction  have  powerto  grant  writs  of  man- 
damus. Lutlerloh  v.  Cumberland  County,  65 
N.  Car.  403. 

The  superior  courts  have  jurisdiction  to  grant 
such  writs.  State  v.  Jones,  1  Ired.  L.  (23  N. 
Car.)  129;  Lutterloh  v.  Cumberland  County, 


65  N.  Car.  403;  McLendon  v.  Anson  County, 
7t  N.  Car.  38;  Fry  v.  Montgomery  County,  82 
N.  Car.  304;  Hawley  v.  Fayetteviile,  82  N.  Car. 
22;  Webb  v.  Beaufoit,  70  N.  Car.  307. 

But  a  justice  of  the  peace  has  not  such  juris- 
diction. Robinson  v.  Howard,  84  N.  Car. 
151;  Wright  v.  Kinney,  123  N.  Car.  618. 

In  Pennsylvania  the  courts  of  common  pleas 
have  in  certain  cases  jurisdiclion  to  grant  writs 
of  mandamus.  Com.  v.  Stucker,  18  Pa.  Co. 
Ct.  587;  Com.  v.  Wickersham,  90  Pa.  St.  311, 
affirming  2  Pearson  (Pa.)  336;  Adams  v.  Duf- 
field,  4  Brews.  (Pa.)  9,  Bright.  El.  Cas. 
646. 

But  the  court  of  quarter  sessions  has  not 
jurisdiction  to  issue  the  writ.  In  re  Sedgeley 
Ave.,  88  Pa.  St.  509;  In  re  Opening  of  Spring 
St.,  112  Pa.  St.  258;  Re  Cassel,  14  Montg.  Co. 
Rep.  (Pa.)  ior. 

In  South  Carolina  the  courts  of  general  ses- 
sions have  no  jurisdiction  to  issue  writs  of 
mandamus,  that  power  being  vested  by  the 
constitution  in  the  courts  of  common  pleas. 
Mclver  v.  State,  2  S.  Car.  1. 

City  Court  of  New  York  City  Has  Not  Jurisdic- 
tion.—  People  v.  Board  of  Excise,  (N.  Y.  City 
Ct.  Gen.  T.)  3  N.  Y.  St.  Rep.  253. 

In  California  the  County  Courts  Had  No  Original 
Jurisdiction  to  issue  writs  of  mandamus,  such 
writs  noi  being  "  special  cases  "  within  the 
meaning  of  the  provision  of  the  constitution 
which  conferred  upon  such  courts  original 
jurisdiction  of  all  such  special  cases  and  pro- 
ceedings as  were  not  otherwise  provided  for. 
People  v.  Kern  County,  45  Cal.  679. 

1.  People  v.  Kern  County,  45  Cal.  679. 

2.  Hawes  v.  People,  124  111.  560.  See  supra, 
this  section,  d.  (1)  (a)  Courts  of  Last  Resort  — 
Appellate  Jurisdiction . 

3.  Jennings  v.  Horton,  59  III.  App.  519; 
Hawes  v.  People,  124  III.  560.  See  also  Fan- 
nin  County  v.  Hightower,  9  Tex.  Civ.  App. 
293. 

4.  Hawes  v.  Perple,  124  111.  560. 

5.  Jurisdiction  of  Court  of  Last  Resort.  —  Com. 
v.  Lancaster  County,  6  Binn.  (Pa.)  5;  Pennsyl- 
vania R.  Co.  v.  Canal  Com'rs,  21  Pa.  St.  9; 
Com.  v  Pittsburgh,  34  Pa.  St.  496. 

But  under  the  Virginia  Code  of  1887,  §  3094, 
the  court  of  appeals  has  jurisdiction  to  issue 
writs  of  mandamus  to  an  inferior  court  only 
at  its  place  of  session  at  which  writs  of  error 
from  such  inferior  courts  are  to  be  tried, 
Hotchkiss  v,  Grattan,  90  Va.  642. 
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outside  those  limits,  in  the  absence  of  a  constitutional  provision  or  statute 
authorizing  it  to  do  so.1  Such  authority  cannot  be  conferred  by  the  mere 
consent  of  the  parties.2 

(4)  No  Jurisdiction  to  Issue  Writs  to  Federal  Officers.  — ■  A  state  court  can- 
not issue  a  writ  of  mandamus  to  an  officer  of  the  United  States,  for  such  officers 
are  subject  only  to  the  power  of  the  federal  government.3 

IX.  Performance  and  Enforcement  of  Mandate  —  L  Voluntary  Perform- 
ance. — ■  A  substantial  compliance  with  the  command  of  a  writ  of  mandamus 
is  sufficient. 1  But  a  partial  or  evasive  performance  is  insufficient,  and  in  such 
case  the  court  may  issue  a  further  mandate,5  and  at  the  same  time  require 
the  respondents  to  show  cause  why  they  should  not  be  punished  for  contempt.6 
The  respondent  has  no  discretion  to  perform  a  part  of  the  act  or  acts  com- 
manded and  omit  the  balance;  he  must  obey  the  writ  in  the  terms  in  which 
it  was  issued.7  It  is  not  necessa^,  however,  that  the  command  of  the  man- 
date should  be  performed  by  the  respondent  personally;  it  is  sufficient  if  the 
thing  commanded  is  performed.8  The  performance  of  the  command  of  the 
writ  may  be  made  conditional  on  the  performance  of  some  condition  prece- 
dent on  the  part  of  the  relator,  as  where  it  is  his  duty  to  deliver  certain  audit- 
or's certificates  to  a  public  officer  before  he  is  entitled  to  the  payment  thereof." 
But  it  has  been  held  that  the  fact  that  the  relator  has  not  offered  to  perform 
such  condition  precedent  will  not  justify  a  disobedience  of  the  writ  when  it 
appears  that  there  has  been  no  refusal  to  perform,  but  on  the  contrary  that 
the  relator  is  ready  and  willing  to  perform  such  condition  and  that  the 
respondent  on  his  part  has  made  no  offer  to  perform.10 

Continuance  for  Purpose  of  Securing  Performance.  —  Where  complete  relief  cannot  be 
given  otherwise,  on  account  of  the  condition  of  the  proceedings,  the  court 
may  grant  a  continuance  of  the  proceedings  to  permit  performance;  as,  where 
the  command  is  to  levy  a  tax  to  pay  a  judgment,  and  it  is  necessary  to  dis- 
tribute the  tax  through  successive  years,  the  cause  may  be  continued  and  such 
orders  made  as  the  case  may  require. 11 

1.  Geographical  Limits  of  the  Jurisdiction  of  to  collect  it  does  not  subject  the  respondents 
Inferior  Courts.  —  Welch  v.  People,  38  111.  20;  to  punishment  for  disobedience  of  the  writ. 
W.iyne  Tp.  v.  Green  Tp.,  Wright  (Ohio)  292.  Johnston  v.  Cleaveland  County,  67  N.  Car. 
See   also  Stale  v.  Williams,  52  S.  Car.  416;  101. 

Du  nbar  v.  Frazer,  78  Ala.  529;  Shields  v.  State,  Exercise  of  Judicial  Functions.  —  A  statute  pro- 
86  Ala.  584.  vided  forthe  recovery  of  penalties  within  three 
Under  the  Constitution  of  Delaware  the  superior  months  of  the  commission  of  an  offense 
court  of  a  county  has  jurisdiction  to  issue  a  against  it.  To  a  mandamus  directing  j ustices 
writ  of  mandamus  to  enforce  the  performance  to  hear  and  determine  an  information  for  a 
of  an  act  in  another  county.  Hastings  v.  penalty  under  the  statute,  the  justices  re- 
Henry,  1  Marv.  (Del.)  287,  explaining  Knight  turned  that  they  had  heard  the  information 
v.  Ferris,  6  Houst.  (Del.)  283.  and  dismissed  it  on  the  ground  that  more  than 

2.  Welch  v.  People,  38  111.  20.  three  months  had  elapsed.    It  was  held  that 

3.  State  Courts  Cannot  Issue  Writs  of  Mandamus  the  return  showed  that  they  had  obeyed  the 
to  Federal  Officers.  —  Ladd  v.  Tudor,  3  Woodb.  writ,  and  was  therefore  good.  Reg.  v.  Main- 
&  M.  (U.  S.)  326;  M'Clung  v.  Silliman,  6  waring.  El.  131.  &  El.  474,  96  E.  C.  L.  474,  27 
Wheat.  (U.  S.)  598.  L.  J.  M.  C.  278,  4  Jur.  N.  S.  928. 

State  Courts  May  Mandamus  Officers  of  National  5.  Partial  or  Evasive  Performance.  —  State  v. 

Banks.  —  Paul  v.  McGraw,  3  Wash.  296.  Board  of  County  Canvassers,  17  Fla.  9. 

4.  Substantial  Compliance  Sufficient.  —  People  6.  Evasive  Performance  Punishable  as  Contempt. 
v.  Turner,  1  Cal.  188;  U.  S.  v.  Kendall,  5  — State  v.  Board  of  County  Canvassers,  17 
Cranch  (C.  C.)  385.  Fla.  9;  Com.   v.  Sheehan,  81*  Pa.  St.  132: 

Failure  to  Credit  Interest.  —  When  a  man-  Evans  v.  Pittsburgh,  2  Piitsb.  (Pa.)  405,  8  Fed. 

damus  directs  an  officer  to  credit  to  the  relators  Cas.  No.  4,568. 

a  certain  sum  which  has  been  awarded  to  7.  Respondent  Cannot  Exercise  Discretion  as  to 

them  by  another  department  of  the  govern-  Performance.  —  People  1,  Dutchess  County,  135 

ment.  he  cannot  be  considered  in  contempt  for  N.  Y.  522;  Com.  v.  Taylor,  36  Pa.  St.  263. 

failure  to  credit  interest  on  such  sum.    U.  S.  8.  Personal  Performance  Not  Required.  —  U.  S, 

v.  Kendall,  5  Cranch  (C.  C.)  385.  v.  Kendall,  5  Cranch  (C.  C.)  385. 

Failure  of  Another  to  Perform  Duty.  —  Where  9.  Command  of  Writ  Conditional.  —  Roberts  v. 

the  respondents  in  a  writ  commanding  them  U.  S.,  13  App.  Cas.  (D.  C.)  3S. 

to  levy  a  tax,  make  the  levy  and  place  the  list  10.  People  v.  Barnett,  91  111.  422. 

in  the  hands  of  an  officer  who  is  tequired  by  11.  Continuance    to    Secure    Performance.  — 

law  to  collect  the  same,  the  failure  of  the  latter  Palmer  v.  Jones,  49  Iowa  405. 
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2.  Enforcement  of  Mandate  —  a.  Contempt  Proceedings.  —  Obedience 
to  a  writ  of  mandamus  is  usually  enforced  by  contempt  proceedings  against 
the  recusant  respondent.1  An  open,  wilful,  deliberate  violation  of  a  writ  of 
mandamus  is  itself  a  contempt.* 

Statutes  Defining  Contempts.  —  A  writ  of  mandamus  is  an  order  of  the  court 
within  the  purview  of  a  statute  declaring  the  disobedience  of  any  lawful  order 
of  a  court  of  record  to  be  a  contempt. :{ 

Attachment  and  Imprisonment  of  Respondent.  —  In  case  of  disobedience  of  the  writ 
the  court  may  attach  the  person  of  the  respondent*  and  imprison  him  until 
he  shall  consent  to  obey  the  writ.5  Ordinarily  where  it  appears  that  there 
was  no  intentional  or  contumacious  disobedience  of  the  writ  of  mandamus,  an 
alias  mandamus  rather  than  an  attachment  against  the  respondent  will  issue.0 
So,  too,  the  relator  may  waive  his  right  to  an  attachment  and  have  an  alias  writ.7 

Power  of  Federal  Courts  to  Enforce  Mandates.  —  It  has  been  held  that  when  the 
federal  courts  have  issued  writs  of  mandamus  to  state  officers  commanding 
them  to  do  certain  acts,  it  may  enforce  its  mandate  by  attachment  of  such 
officers  though  the  doing  so  interferes  with  the  performance  of  their  duties.8 

b.  Justification  of  Disobedience.  —  Where  contempt  proceedings  are 
instituted  against  a  respondent  to  enforce  his  obedience  to  the  writ,  he  may 
justify  his  failure  to  obey  by  showing  his  inability  to  perform,0  or  that  it  is 
impossible  to  perform,10  or  that  he  has  not  the  power  to  obey.11 

c  Effect  of  Irregularities  in  Issuing  Writ.  —  Where  the  court 
issuing  the  writ  had  jurisdiction  to  do  so,  the  fact  that  it  erroneously  exercised 
such  jurisdiction  does  not  justify  disobedience  of  the  mandate. 12    Thus  the 


1.  Performance  Enforced  by  Contempt  Proceed- 
ings. —  Harrc-ll  v.  Mobile,  etc.,  R.  Co.,  59  Ala. 
321;  ///  re  Barstow,  54  Ark.  551;  Bowers  v. 
State,  127  Intl.  272;  Stale  v.  King,  29  Kan. 
607;  Kaye  v.  Kean,  18  B.  Mon.  (Ky.)  839; 
State  v.  Judge,  38  La.  Ann.  43,  58  Am.  Rep. 
158;  People  v.  Steele,  1  Edm.  Sel.  Cas.  (N. 
Y.)  505;  Tillson  v.  Putnam  County,  19  Ohio 
415. 

Failure  to  obey  the  writ  within  the  time 
prescribed  may  be  punished  by  contempt  pro- 
ceedings. Fox  v.  Whitney,  32  N.  H.  408.  See 
also  Ex  p.  Bradstreet,  8  Pet.  (U.  S.)  588. 

Injunction  Will  Not  Lie  to  Enforce  Mandamus. 
—  Citizen's  Bank  v.  Dubuclet,  26  La.  Ann.  81. 

2.  Disobedience  of  Mandamus  a  Contempt.  —  U. 
S.  v.  Lee  County,  2  Biss.  (U.  S.)  77.  And 
notes  infra,  this  seclion. 

It  is  disobedience  to  the  command  of  the 
writ  that  constitutes  the  contempt,  and  not 
failure  to  make  a  return  thereto;  hence  a  rule 
which  alleges  a  failure  to  make  return  rather 
than  a  failure  to  obey  is  not  a  sufficient  ground 
for  contempt  proceedings.  Reg.  v.  School 
Section  Number  Twenty-seven,  3  Ont.  Pr.  43. 

3.  Mandamus  Within  Statutory  Definition  of 
Contempt. —  People  v.  Rochester,  etc.,  R.  Co., 
76  N.  Y.  291,  affirming  14  Hun  (N.  Y.)  371. 

Punishment  for  Disobedience  of  Writ  Is  Not 
Precluded  by  Statute  Imposing  a  Fine  for  Neglect 
of  Duty  Sought  to  Be  Enforced.  —  In  re  Delgado, 
140  U.  S.  586;  People  Rochester,  etc.,  R. 
Co.,  76  N.  Y.  294. 

4.  Disobedience  Punished  by  Attachment.  — 
People  v.  Pearson,  4  111.  270;  Daniel  v.  Warren 
County  Ci.,  1  Bibb  (Ky.i  496;  Diamond  Match 
Co.  v.  Powers,  51  Mich.  145;  McAleese  v.  State, 
42  Neb.  886;  State  v.  Criies,  48  Ohio  St.  460; 
Com.  v.  Taylor,  36  Pa.  St.  263;  Cavanaugh  v. 
Cass  School  Dist.,  6  Pa.  Co.  Ct.  35. 
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5.  Imprisonment  to  Coerce  Obedience.  —  People 
v.  Barnett,  91  111.  422;  Slate  v.  Williams,  7 
Rob.  (La.)  252;  Stale  v.  Judge,  21  La.  Ann. 
741;  Boasen  v.  State,  47  Neb.  245.  See  also 
title  Contempt,  vol.  7,  p.  68. 

6.  Alias  Writ  Where  No  Intentional  Contempt. 
—  Ex  p.  Woodruff,  4  Ark.  630;  Woodruff  v. 
Trapnall,  12  Ark.  640. 

7.  Waiver  of  Contempt  and  Issuance  of  Alias 
Writ.  —  Fry  v.  Montgomery  County,  82  N. 
Car.  304. 

8.  Power  of  Federal  Courts  to  Attach  State  Offi- 
cers.—  In  re  Copenhaver,  54  Fed.  Rep.  661. 
See  also  U.  S.  z<.  Lee  County,  2  Biss.  (U.  S.)  77. 

Execution  of  Writ  by  Marshal.  —  Lee  County 
v.  Rogers,  7  Wall.  (U.  S.)  175;  Lansing  v. 
County  Treasurer,  r  Dill.  (U.  S.)  522,  28  Fed. 
Cas.  No.  16,538.  See  also  Welch  v.  Ste.  Gene- 
vieve, 1  Dill.  (U.  S.)  130,  29  Fed.  Cas.  No. 
17,372.  But  see  Rusch  v.  Des  Moines  County, 
Woolw.  (U.  S.)  313,  21  Fed.  Cas.  No.  12,142. 

9.  Savannah,  etc.,  Canal  Co.  v.  Shuman,  91 
Ga.  400,  44  Am.  St.  Rep.  43. 

10.  U.  S.  v.  Seaboard  R.  Co.,  85  Fed.  Rep.  955. 
When  Not  a  Justification.  —  See    People  v. 

Salomon,  54  111.  39. 

11.  Lack  of  Power  to  Obey  as  Justification. — 
Reg.  v.  Ambergate,  etc.,  R.  Co.,  1  El.  &  Bl. 
372,  72  E.  C.  L.  372;  Reg.  s.  School  Section 
No.  27,  20  U.  C.  Q.  B.  528;  U.  S.  p.  Labette 
County,  2  McCrary  (U.  S.)  25,  7  Fed.  Rep. 
318;  President  v.  Elizabeth.  40  Fed.  Rep.  799; 
U.  S.  v.  Green,  53  Fed.  Rep.  769;  State  v. 
Smith,  g  Iowa  334;  State  v.  Perrine,  34  N.  J. 
L.  254. 

12.  Erroneous  Exercise  of  Jurisdiction  Does  Not 
Justify  Disobedience.  —  State  v.  King.  29  Kan. 
607;  Boasen  v.  State,  47  Neb.  245;  Delgado  v. 
Chavez,  5  N.  Mex.  646;  People  v.  Guggen- 
heimer,  44  N.  Y.  App.  Div.  399. 
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fact  that  there  was  another  adequate  remedy  open  to  the  relator,  though  a 
good  reason  for  not  granting  the  writ  in  the  first  place,  does  not  justify  the 
respondent's  refusal  to  obey  the  mandate.1  Nor  will  the  fact  that  the  relief 
granted  was  in  excess  of  the  application  warrant  the  disobedience  of  the  writ.8 
Of  course,  where  the  court  had  no  jurisdiction  to  issue  the  writ,  it  is  void,  and 
disobedience  thereof  cannot  be  punished  in  contempt  proceedings.3  Where, 
however,  the  writ  is  issued  by  a  court  of  last  resort,  its  want  of  juiisdiction 
cannot  be  set  up  in  contempt  proceedings  as  a  justification  of  the  respond- 
ent's failure  to  obey,  since  in  issuing  the  writ  the  court  necessarily  passed  on 
the  question  of  its  own  jurisdiction,  and  as  to  the  respondent  it  is  res  adjudi- 
cata.4  It  has  been  held  that  when  subsequent  to  the  issuance  of  the  writ  it 
is  made  to  appear  that  facts  existed  which  if  known  to  the  court  at  the  time 
of  the  issuance  of  the  writ  would  have  precluded  its  issuance,  the  court  may 
quash  the  writ  and  discharge  an  attachment  issued  to  enforce  obedience.5 

Service  of  Writ  on  Respondent  Necessary.  —  One  is  not  bound  to  obey  a  writ  which 
is  not  directed  to  him,6  but  to  his  predecessor  in  office,7  nor  one  which  is  not 
properly  served  on  him,s  nor,  although  it  is  properly  served,  if  it  is  not  a  valid 
writ,  as  where  it  is  not  issued  under  the  seal  of  the  court,9  though  it  has  been 
held  that  one  may  be  guilty  of  contempt  in  doing  an  act  which  was  contrary 
to  a  decision  of  the  court,  which  had  not  yet  been  formulated  into  a  writ, 
where  at  the  time  of  doing  the  act  he  had  actual  knowledge  that  the  court  had 
decided  to  issue  the  writ.10 

d.  Effect  of  Writ  of  Error  or  Appeal.  —  In  the  absence  of  stat- 
utory provision  therefor  a  writ  of  error  11  or  appeal  12  does  not  operate  as  a 
supersedeas,  and  the  fact  that  a  writ  of  error  has  issued  or  an  appeal  been 
taken  to  review  the  action  of  the  court  in  awarding  the  writ  of  mandamus 
does  not  justify  a  disobedience  of  the  writ,  and  in  case  the  respondent  does  not 
obey  he  may  be  punished  for  contempt.  In  most  of  the  states,  however, 
the  statutes  regulating  appeals  and  writs  of  error  provide  for  the  review  of  the 
decision  of  the  court  in  awarding  the  writ  and  for  the  superseding  of  the  writ 
pending  the  action  of  the  reviewing  tribunal. 13    In  those  jurisdictions  where 

1.  President  v.  Elizabeth,  40  Fed.  Rep.  799.       Com.  v.  Coit,  15  W.  N.  C.  (Pa.)  484;  Com.  v. 

2.  Relief  in  Excess  of  Application.  — State  v.       Dechert,  16  W.  N.  C.  (Pa.)  508. 

Judge,  23  Mont.  171.  12.  Appeal  Does  Not  Operate  as  Supersedeas.— 

3.  Disobedience  of  Void  Writ  No  Contempt.—  Pinckney  v.  Henegan,  2  Strobh.  L.  (S.  Car.) 
People  v.  Donovan,  135  N.  Y.  76;  In  re  Mc-       251;  State  v.  Supeiior  Ct.,  2  Wash.  9. 

Cain,  9  S.  Dak.  57;  Ex  p.  Rowland,  104  U.  S.  13.  United  States.  —  U.  S.  v.  Columbian  Ins. 

604.  Co.,  2  Cranch  (C.  C.)  266;  U.  S.  v.  Kendall,  5 

4.  Where  Writ  Is  Issued  by  Court  of  Last  Re-  Cranch  (C.  C.)  385.  See  also  Memphis  v. 
sort. —  State  v.  Cunningham,  33  W.  Va.  607.  Brown,  94  U.  S.  715. 

5.  Weber  v.  Zimmerman,  23  Md.  45.  California.  —  Palache  v.  Hunt,  64  Cal.  473. 

6.  U.  S.  v.  Labette  County,  7  Fed.  Rep.  318.  Florida.  —  Polk  County  v.  Johnson,  21  Fla. 

7.  State  v.  Elkinton,  30  N.  J.  L.  335.  577. 

8.  When  Writ  Is  Not  Properly  Served  Disobedi-  Illinois.  —  Blackerby  v.  People,  10  111.  266. 
ence  No  Contempt.  —  Rex  v.  Edyvean,  3  T.  R.  Iowa.  —  State  v.    County  Judge,    7  Iowa 
352;  U.  S.  v.  Labette  County,  7  Fed.  Rep.  318;  186. 

State  v.  Elkinton,  30  N.  J.  L.  335;  Com.  v.  Kentucky.  —  Atchison  v.  Lucas,  83  Ky.  451. 

Brady,  6  Phila.  (Pa.)  121,  23  Leg.  Int.  (Pa.)  Louisiana.  —  State  v.  Judge,  20  La.  Ann. 

109.    See  also  State  v.  Jones,  1  Ired.  L.  (23  N.  529;  State  v.  Judge,  21  La.  Ann.  741. 

Car.)  129.  Minnesota.  —  State  v.  Webber,  31  Minn,  211. 

9.  People  v.  Fisk,  1  Hun  (N.  Y.)  464,  3  Missouri.  —  Slate  v.  Bates  County  Ct.,  57 
Thomp.  &  C.  (N.  Y.)  461.  Mo.  72;  State  v.  Lewis,  76  Mo.  370,  reversing 

10.  Disobedience  of  the  Writ  before  Formulated.  State  v.  Horner,  10  Mo.  App.  308. 

—  People  v.  Rice,  144  N.  Y.  251,  affirming  80  New  York.  —  People  v.  Highway  Com'rs, 

Hun  (N.  Y.)  437.  (Supm.  Ct.  Spec.  T.)  25  How.  Pr.  (N.  Y.)  257. 

11.  At  Common  Law  Writ  of  Error  Does  Not  See  also  People  v.  Rice,  144  N.  Y.  251,  affirm- 
Operate  as  Supersedeas.  —  Wright  v.  Sharpe,  11  ing  80  Hun  (N.  Y.)437;  People  v.  New  York,  3 
Mod.  175;  Montague  ?/.  Dudman,  2  Ves.  396;  Abb.  App.  Dec.  (N.  Y.)  502;  St.  Stephen 
People  z:  Steele,  1  Edm.  Sel.  Cas.  (N.  Y.)  505;  Church  Case,  (C.  PI.  Spec.  T.)  25  Abb.  N. 
Dublin  v.  Dowgatt,  1  P.  Wms.  348;  Tyler  v.  Cas.  (N.  Y.)  258. 

Hamersley,  44  Conn.  393,  26  Am.  Rep.  471;  Texas.  —  Griffin  v.  Wakelee,  42  Tex.  513; 

Griffin  v.  Wakelee,  42  Tex.   513.     See  also  Churchill  v.  Martin,  65  Tex.  367. 
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the  writ  of  error  or  appeal  operates  as  a  supersedeas,  disobedience  of  the  writ 
during  the  pendency  of  the  review  proceedings  is  not  a  contempt. 1 

e.  Effect  of  Resignation  of  Officer  to  Whom  Writ  Is  Directed. 
—  Resignation  of  his  office  by  a  public  officer,  to  whom  a  writ  of  mandamus 
has  been  issued  directing  him  to  perform  a  duty  incumbent  on  him  by  virtue 
of  his  office,  for  the  purpose  of  evading  the  performance  of  the  command  of 
the  writ,  is  not  of  itself  a  contempt,  where  he  resigns  before  it  becomes  his  duty 
to  obey  the  writ,2  but  if  the  mandate  is  served  and  the  officer  fails  to  obey  it, 
his  subsequent  resignation  of  his  office  will  not  exempt  him  from  punishment 
for  his  disobedience  prior  to  the  resignation.3  So,  too,  when  under  the  law  it 
is  the  duty  of  the  officer  to  perform  the  duties  of  the  office  until  his  successor 
is  elected  and  qualified,  an  officer  to  whom  a  wiit  has  been  directed  and  who 
has  resigned  his  office,  but  for  whom  no  successor  has  been  elected  and  quali- 
fied, may  be  imprisoned  until  he  obeys  the  mandate.4  But  where  the  person 
to  whom  the  writ  is  directed  ceases  to  occupy  the  office  imposing  the  duty 
sought  to  be  enforced  before  he  could  obey  the  mandate,  such  fact  is  a  justi- 
fication of  his  failure  to  perform  the  act  commanded.5  If  directed  to  an  indi- 
vidual, on  his  ceasing  to  occupy  the  office  either  by  reason  of  his  effectual 
resignation  or  by  reason  of  the  expiration  of  his  term,  the  writ  abates  and  can- 
not be  enforced  against  his  successor  in  office.6  But  where  the  duty  is  vested 
in  a  public  board,  the  changes  in  the  personnel  of  the  board  do  not  affect  the 
enforcement  of  the  writ;  those  who  are  members  of  the  board  at  the  time  the 
board  is  required  to  act  will  be  the  parties  to  whom  the  court  will  look  for 
the  performance  of  what  is  demanded.7 

/.  Effect  of  Repeal  of  Law  under'  Whicfi  Writ  Was  Granted.  — 
A  repeal  of  the  law  under  which  the  relator's  right  to  the  performance  of  a 
duty  by  the  respondent  accrued  justifies  the  respondent's  refusal  further  to 
obey  the  writ,8  and  where  there  is  a  question  as  to  whether  the  law  is  repealed 
or  modified,  and  the  respondent  in  good  faith,  under  a  claim  that  it  is,  refuses 
further  obedience,  the  court  will  not  punish  the  respondent  by  attachment,  but 
will  require  the  relator  to  make  a  new  application.9 

g.  Effect  of  Injunction.  — The  execution  of  a  writ  of  mandamus  can, 
not  be  stayed  by  an  injunction  issued  by  another  court  subsequent  to  the  writ 
of  mandamus,10  though  this  may  afford  a  reason  for  delay  in  resorting  to  attach- 

Washington.  —  State   v.    Superior   Ct.,    2  — U.  S.  v.  Boutwell,   17  Wall.  (U.  S.)  604. 

Wash.  9.  But  see  State  v.  Warner,  55  Wis.  271;  Reeder 

In  Nebraska  it  has  been  held  that  though  the  v.  Treasurer,  37  Mich.  351. 
statute  regulating  appeals  and  writs  of  error  7.  Changes  in  Personnel  of  Board.  —  Leaven- 
does  not  provide  for  the  superseding  of  ajudg-  worth  County  v.  Sellevv,  99  U.  S.  624;  Colum- 
menl  awarding  a  writ  of  mandamus,  the  court  bia  County  v.  Bryson,  13  Fla.  281;  Maddox  v. 
may  in  its  discretion,  and  in  the  exercise  of  Graham,  2  Met.  (Ky.)  56;  People  v.  Collins,  19 
its  equity  powers,  cause  a  stay  of  proceedings  Wend.  (N.  Y.)  56;  Pegram  v.  Cleaveland 
where  great  hardship  or  wrong  would  be  the  County,  65  N.  Car.  114;  State  v.  Madison,  15 
result  of  enforcing  the  mandate  before  the  Wis.  30.  See  also  State  v.  Police  Jury,  39  La. 
cause  was  reviewed.    State  v.  Judges,  19  Neb.  Ann.  979. 

149;  Cooperrider  v.  State,  46  Neb.  84.  8.  Repeal  as  Justification  of  Disobedience. — 

1.  Disobedience  Pending  Review  Not  a  Contempt.  State  v.  Harvey,  14  Wis.  151.    Where  after 

—  U.  S.  v.  Kendall,  5  Cranch  (C.  C.)  385;  State  the  granting  of  a  writ  of  mandamus  compell- 
v.  Webber,  31  Minn.  211;  People  v.  New  York,  ing  commissioners  of  highways  to  open  a  road, 
3  Abb.  App.  Dec.  (N.  Y.)  502;  Frazee  v.  Car-  but  before  service  of  the  writ,  the  commission- 
dozo,  6  S.  Car.  315;  State  v.  Superior  Ct.,  2  ers  vacate  the  road,  such  fact  constitutes  a 
Wash.  16.  Compare  Pinckney  v.  Henegan,  2  justification  of  their  refusal  to  obey  the  man- 
Strobh.  L.  (S  Car.)  251.  date.    Highway  Com'rs  v.  People,  31  111.  97. 

2.  Resignation  to  Escape  Performance  Not  a  9.  New  Application  Required.  —  State  v.  Har- 
Contempt.  —  U.  S.  v.  Justices,  10  Fed.  Rep.  462.  vey,  14  Wis.  151. 

3.  Resignation  Will  Not  Purge  Prior  Contempt.  iO.  Execution  of  Mandamus  Cannot  Be  Stayed  by 

—  People  v.  Pearson,  4  111.  270.  Injunction.  —  Cumberland,    etc.,    R.    Co.  v. 

4.  U.  S.  v.  Green,  53  Fed.  Rep.  769;  U.  S.  Judge,  10  Bush  (Ky.)  564;  Weber  v.  Zimmer- 
v.  Justices,  10  Fed.  Rep.  462.  man,  23  Md.  45;  Com.  v.  Sheehan,  81*  Pa.  St. 

6.  State  v.  Elkinton,  30  N.  J.  L.  335.  132. 

6.  Writ  Cannot  Be  Enforced  Against  Successor.  A  Court  of  Equity  Will  Not  Enjoin  the  execu- 
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ment  proceedings  against  the  respondent.1  But  the  fact  that  prior  to  the 
issuance  of  the  writ  of  mandamus  the  respondent  was  enjoined  by  the  same 
court  from  doing  the  acts  commanded  by  such  writ  is  a  sufficient  justification 
for  the  respondent's  refusal  to  obey  it.* 

When  the  Writ  of  Mandamus  Is  Issued  by  a  Federal  Court,  the  rule  is  different,  and  the 
fact  that  prior  to  its  issuance  an  injunction  has  been  issued  by  the  state  court, 
enjoining  the  doing  of  the  act  commanded  by  the  writ  of  mandamus,  does 
not  justify  disobedience  of  the  latter.3 

A  Fortiori  where  the  injunction  is  issued  by  the  state  court  subsequently  to 
the  issuance  of  the  writ  of  mandamus  by  the  federal  court,  the  former  is 
ineffectual  to  stay  the  operation  of  the  latter.4  Nor  can  the  state  court  by 
any  other  proceedings  interfere  with  the  execution  of  the  mandate  of  the 
federal  court.5 

h.  Effect  of  Divesture  of  Relator's  Right  by  Assignment.  — 
The  assignment  by  the  relator,  after  contempt  proceedings  have  been  insti- 
tuted, of  the  right  which  he  has  sought  to  enforce  by  mandamus,  to  one  who 
does  not  desire  its  enforcement,  does  not  operate  to  relieve  the  respondent  of 
his  liability  for  disobeying  the  mandate  nor  purge  him  of  contempt;  though 
the  court  may  not  enforce  obedience,  it  can  punish  the  past  offense.6 

i.  Enforcement  Against  Corporation  or  Public  Board.  —  Where  a 
writ  of  mandamus  is  directed  to  a  corporation  or  a  public  board,  obedience 
is  enforced  by  contempt  proceedings  against  the  officers  of  the  corporation 
whose  duty  it  is  to  do  or  cause  to  be  done  the  act  commanded  by  the  writ, 
and  who  fail  or  refuse  to  do  it,7  or  in  case  of  a  public  board  the  individuals 
composing  the  board  who  refuse  to  perform  its  command.8  An  attachment 
will  not  issue,  however,  against  the  officers  of  a  corporation  to  coerce  obedience 
to  a  writ  directed  to  the  corporation  unless  the  officers  have  been  personally 
served  therewith.9  Formerly  it  was  held  that  a  corporation,  because  of  its 
impersonal  nature  precluding  attachment,  was  not  capable  of  being  held  liable 
for  contempt,  but  the  modern  doctrine  is  otherwise,  and  it  is  clear  that  where 
a  corporation  disobeys  a  writ  of  mandamus  directed  to  it,  it  can  be  punished 
therefor  by  the  imposition  of  a  fine  and  the  sequestration  of  its  property  in 
discharge  thereof. 10 

X.  Damages  —  1.  At  Common  Law.  —  At  common  law  if  the  respondent's 
return  to  the  alternative  writ  was  sufficient  in  law  the  peremptory  writ  was 

tion  of  a  writ  of  mandamus.    Montague  v.  U.  S.  v.  Peters,  5  Cranch  (U.  S.)  115. 
Dudman,  2  Ves.  396;  Tyler  v.  Hamersley,  44        6.  State  v.  King,  29  Kan.  607. 
Conn.    419,    26   Am.    Rep.   479;    Columbia        7.  Officers  of  Corporation  Bound  to  Execute  Writ. 

County  v.  Bryson,  13  Fla.  281;  Finegan  v.  — Slate  v.  Superior  Ct.,  2  Wash.  9;  Thompson 

Fernandina,  18  Fla.  127.  v.  U.  S.,  103  U.  S.  480;  Leavenworth  County 

1.  Cumberland,  etc.,  R.  Co.  v.  Judge,  10  v.  Sellew,  99  U.  S.  624;  State  v.  judge,  38  La. 
Bush  (Ky.)  564.  Ann.  43,  58  Am.  Rep.  15S;  Chosen  Freeholders 

2.  Prior  Injunction  Justifies  Disobedience. —  v.  Pennsylvania  R.  Co.,  41  N.J.  L.  250;  State 
People  v.  West  Troy,  25  Hun  (N.  Y.)  179.  v.  Trustees  of  Section  29,  Wright  (Ohio)  559; 

3.  When  Mandamus  Is  Issued  by  Federal  Courts.  Reg.  v.  Ledgard,  1  Q.  B.  616,  41  E.  C.  L.  697. 
—  U.  S.  v.  Lee  County,  2  Biss.  (U.  S  )  77;  See  also  Rex  v.  Fowey,  5  Dowl.  &  R.  614,  26 
Riggs  v.  Johnson  Countv,  6  Wall.  (U.  S.)  166;  E.  C.  L.  244,  2  B.  &  C.  584,  9  E.  C.  L.  187. 

U.  S.  v.  Kenkuk,  6  Wall.  (U.  S.)  514;  Clews         8.  Officers  of  Public  Board.  -  Eufaula  v.  Hick- 

v.  Lee  County,  2  Woods  (U.  S.)  474,  5  Fed.  man,  57  Ala.  339;  St.  Louis  County  Ct.  v. 

Cas.  No.  2,892;  Davenport  v.  Lord,  9  Wall.  (U.  Sparks,  10  Mo.  117,  45  Am.  Dec.  355;  People 

S.)  409;  Ex  p.  Holman,  28  Iowa  88,  4  Am.  v.  Champion,  16  Johns.  (N.  Y.)  61;  People  v. 

Rep.  159.  Delaware  County,  45    N.  Y.  196,  affirming 

4.  Injunction  Issued  Subsequent  to  Federal  Man-  (Supm.  Ct.  Gen.  T.)  9  Abb.  Pr.  N.  S.  (N.  Y.) 
damus. —  Washington  County  v.  Durant,  9  408;  Reg.  v.  School  Section  Number  Twenty- 
Wall.  (U.  S.)  415  ;  Ex  p.  Holman,  28  Iowa  88,  seven,  3  Ont.  Pr.  43.  See  also  Reg.  v.  School 
4  Am.  Rep.  159.  Section  No.  27,  20  U.  C.  Q.  B.  52S;  Hollister 

5.  State  Courts  Cannot  Interfere  with  Federal  v.  Judges,  8  Ohio  St.  201,  70  Am.  Dec.  100. 
Mandate.  —  A pperson    v.   Memphis,  2    Flipp.  But  see  Bailiff's  Case,  2  Stra.  SoS. 

(U.  S.)  363;  Lansing  v.  County  Treasurer,  1  9.  Demorest  v.  Midland  R.  Co.,  10  Ont. 
Dill.  (U.  S.)  522,  28  Fed.  Cas.  No.  16,538;  U.      Pr.  82. 

S.  v.  Silverman,  4  Dill.  (U.  S.)  224.    See  also        10.  See  the  title  Corporations,  vol.  7,  p.  847. 
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refused.  Where  the  return  though  sufficient  in  law  was  false  in  fact,  the 
relator's  only  remedy  was  an  action  on  the  case  for  the  damages  which  he 
had  sustained  by  reason  of  the  false  return.1 

When  Writ  Seeks  to  Enforce  Duty  of  Public  Concern.  —  When  the  duty  sought  to  be 
enforced  by  the  writ  of  mandamus  was  one  of  public  concern,  and  the  relator 
was  not  personally  interested  in  its  performance  or  damaged  by  a  false  return, 
the  remedy  for  a  false  return  was  by  information  against  the  respondent 
making  it.2  In  case  of  the  respondent's  recovery  in  the  action  for  false- 
return  the  court,  upon  a  motion  founded  on  the  judgment  in  such  action, 
would  grant  a  peremptory  writ  of  mandamus.3 

2.  Under  Statutes  — In  General. —  Under  the  statute  of  Anne,4  and 
American  statutes  modeled  thereon,  the  relator  may  traverse  the  respondent's 
return,  and  on  a  determination  of  the  issue  of  fact  in  his  favor  he  is  entitled 
to  a  peremptory  writ  of  mandamus,  and,  if  a  proper  case  for  damages,  to  a  judg- 
ment therefor.5  After  a  plea  to  the  return  the  same  proceedings  are  had  as 
would  have  been  had  if  an  action  had  been  brought  for  a  false  return,  and  the 
successful  party  recovers  damages  the  same  as  he  would  have  recovered  in 
such  an  action.6  The  statute  of  Anne  and  those  subsequently  passed  by  Par- 
liament regulating  proceedings  in  mandamus  constitute  no  part  of  the  com- 
mon law  in  America.7  In  some  states  it  has  been  adopted,8  while  in  many 
others  similar  statutes  have  been  enacted.9  In  those  states  which  have  made- 
no  statutory  provision  otherwise,  the  common-law  remedy  of  a  separate  action 
to  recover  for  the  false  return  still  exists.10  In  Texas,  however,  though  the 
statute  of  Anne  has  not  been  adopted  or  a  similar  statute  enacted,  it  was  held 
that  the  truth  of  the  return  could  be  tried  in  the  same  proceeding.11 

b.  When  Damages  Recoverable. — The  statute  of  Anne  and  similar 
statutes  do  not  confer  any  new  right  to  damages,  but  merely  provide  that 
damages  may  be  recovered  on  a  trial  of  the  traverse  to  the  return  "  as  in  an 
action  for  a  false  return."  Damages  are  recoverable  only  when  there  has 
been  a  return  sufficient  in  law  but  false  in  fact.13  Where  only  legal  issues  are 
raised  by  the  return  the  relator  cannot  recover  damages  13  Thus  a  demurrer 
to  a  return  furnishes  no  foundation  for  damages,  since  raising  no  issue  of 

1.  Action  for  False  Return.  —  Rex  v.  London,  subsequently  by  I  William  IV.,  c,  21,  ex- 
3  B.  &  Ad.  255,  23  E.  C.  L.  64;  Commissioners'  tended  to  other  cases.  Johnson  v.  State,  I  Ga. 
Ct.  v.  Tarver,  21  Ala.  661 ;  State  v.  Wilmington  271. 

Bridge  Co.,  3  Harr.  (Del.)  540;  Johnson  v.  5.  Under    Statutes.  —  People    v.  Richmond 

State,  1  Ga.  271 ;  Weber  v.  Zimmerman,  23  Md.  County,  28  N.  Y.  112;  and  cases  infra,  this  sec- 

45;  Lunt  v.  Davison,  104  Mass.  498;  State  v.  tion. 

Ryan,  2  Mo.  App.  303;    People  v.  Order  of  6.  Damages  Recoverable  in  Mandamus  Proceed- 

American  Star,  53  N.  Y.  Super.  Ct.  66;  People  ings.  —  Johnson  v.  State,  1  Ga.  271;  Weber  v. 

v.  Sage,  (Supm.  Ct.)  3  How.  Pr.  (N.  Y.)  56;  Zimmerman,   23  Md.  45;    People   v.  Sage, 

Tucker  v.  Justices,  1  Jones  L.  (46  N.  Car.)45i;  (Supm.  Ct.)  3  How.  Pr.  (N.  Y.)  56. 

Universal    Church    v.    Trustees  of   Section  7.  6tatute  of  Anne  Not  Part  of  Common  Law  in 

Tweniv-nine,  6  Ohio  446,  27  Am.  Dec.  267;  America.  —  State  v.  Wilmington  Bridge  Co.,  3 

Fitzhugh  v.  Custer,  4  Tex.  391,  51  Am.  Dec.  Harr.  (Del.)  540;  Slate  v.  Jefferson  County,  11 

72S.  Kan.  66. 

2.  Information.  —  People  v.  Order  of  Ameri-  8.  Johnson  v.  State,  1  Ga.  271. 

can  Star,  53  N.  Y.  Super.  Ct.  66;  State  v.  King,  9.  Weber  v.  Zimmerman,  23  Md.  45 ;  People 

1  Ired.  L.  (2S  N.  Car.)  22.  v.  Musical  Mut.  Protective  Union,  118  N.  Y. 

3.  Peremptory  Writ  Issued  on  Motion.  —  Com-  101.  See  also  statutes  of  the  vaiious  states, 
mlssioners'  Ct.  i>.  Tarver,  21  Ala.  661;  Stale  z/.  10.  Separate  Action  for  False  Return. —  Board 
J.-fferson  County,  11  Kan.  66;  Board  of  Police  of  Police  v.  Grant,  9  Smed.  &  M.  (Miss.)  77,  47 
<■.  Grant,  9  Smed.  &  M.  (Miss.)  77,  47  Am.  Dec.  Am.  Dec.  102;  Beaman  v.  Board  of  Police,  42 
102;  Swan  v.  Gray,  44  Miss.  393;  People  v.  Miss.  237;  Swan  v.  Gray,  44  Miss.  393;  Green 
Wappingers  Falls,  (Supm.  Ct.  Spec.  T.)  13  v.  African  M.  E.  Soc,  1  S.  &  R.  (Pa  )  254. 
Misc.  (M.  Y.)  732;  People  v.  Sage,  (Supm.  Ct.)  11.  Fitzhugh  v.  Custer,  4  Tex  391,  51  Am. 
3  How.  Pr.  (N.  Y.)  56;  People  v.  Richmond  Dec.  728. 

County,  28  N.  Y.  H2.  12.  When  Return  Is  False  in  Fact.  —  State  v. 

4.  9  Anne,  c.  20.  See  also  People  v.  Rich-  Ryan,  2  Mo.  App.  303;  People  v.  Richmond 
mond  County,  28  N.  Y.  112.    The  statute  of  County,  28  N.  Y.  112. 

Anne  related  only  to  mandamus  against  mu-  13.  State  v.  Edgefield  County,  18  S.  Car.  598. 

nicipal  corporations  and  their  officers,  but  was  But  see  State  v.  Anderson,  100  Wis.  523. 
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fact,1  nor  is  the  relator  entitled  to  any  damages  where  the  respondent's 
demurrer  to  an  alternative  writ  is  overruled.3  In  New  York  it  has  been  held 
that  the  relator  is  entitled  to  have  damages  assessed  though  a  peremptory 
writ  was  issued  in  the  first  instance  and  no  return  was  made  thereto  by  the 
respondent,  other  than  by  a  denial  of  its  legal  sufficiency.3 

Interest  of  Relator.  — The  right  of  the  relator,  under  the  statutes,  to  recover 
damages  is  confined  to  those  cases  where  the  writ  has  been  sued  out  to  enforce 
some  individual  or  private  right,  and  does  not  arise  in  cases  where  the  relator's 
interest  is  only  such  as  is  common  to  other  citizens.4 

c.  What  Damages  Recoverable.  —  When  an  issue  of  fact  as  to  the 
truth  of  the  respondent's  return  is  determined  in  favor  of  the  relator,  he  is 
entitled  to  nominal  damages  as  a  matter  of  course,5  or  such  actual  damages 
as  he  may  have  sustained  by  leason  of  the  false  return.6  The  damages  assess- 
able are  not  those  which  the  relator  has  sustained  by  reason  of  the  official 
malfeasance  or  omission  which  the  mandamus  was  intended  to  remedy. 
Redress  for  the  original  injury  sustained  by  the  relator  must  be  sought,  if  at 
all,  in  another  action.7  Cases  are  found  in  the  reports  in  which  damages  have 
been  awarded  in  mandamus  proceedings,  which  do  not  clearly  appear  to  have 
been  occasioned  by  the  false  return,  and  hence  are  not  reconcilable  with  the 
foregoing  statement,  but  this  is,  nevertheless,  believed  to  be  the  correct  prin- 
ciple.8 If  the  person  injured  by  an  official  omission  of  a  ministerial  officer 
elects  to  bring  an  action  for  damages,  he  cannot  also  pursue  his  remedy  by 
mandamus.9 

XI.  Costs  —  1.  Right  to  and  Liability  for  Costs  —  a.  At  Common  Law.  — 
Costs  were  not,  at  common  law,  allowed  to  the  successful  applicant  for  a  writ 
of  mandamus.10  In  fact,  costs  in  judicial  proceedings,  as  such,  did  not  exist 
at  common  law,  but  are  the  creature  of  statute.  They  originated  under  the 
statute  6  Edward  I.,  generally  known  by  the  name  of  the  statute  of  Glouces- 
ter. The  statute  of  Gloucester  did  not  give  any  costs  in  mandamus,  and  no 
costs  were  to  be  had  in  mandamus  proceedings  until  the  enactment  of  the 
statute  of  Anne.11 

b.  Under  Statutes  —  (i)  In  General.  —  Since  costs  did  not  exist  at 
common,  law  they  can  be  taxed  against  the  losing  party  only  when  authorized 
by  some  statute.12    In  many  of  the  states,  statutes  regulating  costs  in  judicial 

1.  State  v.  Ryan,  2  Mo.  App.  303.  7.  Slate  v.  Ryan,  2  Mo.  App.  303. 

2.  Hopper  v.  Chosen  Freeholders,  52  N.  J.  In  mandamus  to  compel  the  respondents  to 
L.  313.  pay  for  a  bridge  the  respondents  showed  that 

3.  People  v.  Wappingers  Falls,  151  N.  Y.  the  relator  did  not  construct  the  bridge  accord- 
386,  reversing  (Supm.  Ct.  Spec.  T.)  13  Misc.  (N.  ing  to  the  contract.  It  was  held  lhat  the  re- 
Y.)  732,  folloxved  but  criticised  in  20  Misc.  (N.  lator  was  not  in  such  action  entitled  to  recover 
Y.)  27.  the  value  of  the  bridge,  as  on  a  quantum 

4.  Interest  of  Relator.  —  State  v.  King,  1  Ired.  meruit.  Tucker  v.  Justices,  1  Jones  L.  (46  N. 
L.  (23  N.  Car.)  22.    But  see    Reg.  v.  Fall,  Car.)  451. 

1  Q.  B.  636,  41  E.  C.  L.  706,  2  Gale  &  D.  8.  Loss    of   Employment.  —  See    People  v. 

803.  Musical  Mut.  Protective  Union,  118  N.  Y.  101; 

5.  Nominal  Damages.  —  Ferguson  v.  State,  31  Marion  Beneficial  Soc.  v.  Com.,  31  Pa.  St.  82; 
N.  J.  L  283.  Hibernia  F.  Engine  Co.  v.  Com.,  93  Pa.  St. 

6.  Actual  Damages.  —  State  v.  Ryan,  2  Mo.  264. 

App.  303.    See  also  People      Order  of  Ameri-  9.  Kendall  v.  Stokes,  3  How.  (U.  S.)  87. 

can  Star,  53  N.  Y.  Super.  Ct.  66.  10.  At  Common  Law. —  Denslow  v.  Gunn,  68 

Interest  on  Award.  —  In  mandamus  against  Conn.  219;  State  v.  King,  1  Ired.  L.  (23  N. 

the  supervisors  of  a  town  to  compel  the  audit  Car.)  22.    See  also  Hopper  v.  Freeholders  of 

of  a  claim  against  the  town  which  had  been  Bergen  County,  52  N.  J.  L.  313. 

awarded  to  the  relator  as  damages,  the  re-  11.  Statute  of  Anne.  —  9  Anne,  c.  20.  See 

spondents  made  a  false  return.    On  determina-  Stale  v.  County  Treas.,   10  S.  Car.  40.  See 

tion  of  the  issue  in  the  relator's  favor  he  was  also  Encyc.  of  Pl.  and  Pr.,  article  Costs,  vol 

awarded  a  peremptory  writ  for  the  audit  of  the  5,  p.  no. 

claim,  and  judgment  against  the  respondents  12.  Must  Be  Authorized  by  Statute.  —  State  v. 

for  the  interest  on  the  amount  thereof,  as  Campbell,  19  Kan.  481;  State  v.  Kinne,  41  N 

damages.    People  v.  Richmond  County,  28  N.  H.  238;  Mooneys  v.  State,  2  Yerg.  (Tenn.)  578; 

Y.  112.  State  v.  Wormick,  1  Lea  (Tenn.)  559. 
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proceedings  generally,  are  by  their  terms  applicable  to  mandamus  proceedings ; 
in  others  the  statutes  apply  specifically  to  such  proceedings;  while  in  still 
others  the  only  statutes  regulating  costs  in  mandamus  proceedings  are,  or  at 
least  have  been,  statutes  modeled  on  the  statute  of  Anne.1 

(2)  Under  the  Statute  of  Anne.  —  Under  the  provision  of  the  statute  of 
Anne  that  the  relator  may  traverse  the  respondent's  return  and  thereafter 
the  same  proceedings  shall  be  had  as  in  an  action  on  the  case  for  a  false  return, 
and  that  damages  and  costs  shall  be  recovered  in  such  manner  as  might  have 
been  done  in  such  action  on  the  case,  the  relator  could  recover  costs  only  in 
case  he  recovered  damages.2  In  the  United  States,  on  the  contrary,  it  has 
been  held,  that  on  the  awarding  of  a  peremptory  writ,  after  the  trial  of  an  issue 
of  fact  raised  by  a  traverse  of  the  return,  the  relator  is  entitled  to  costs  though 
he  does  not  claim  or  recover  any  damages.3 

Right  to  Costs  as  Affected  by  Nature  of  Proceedings.  —  Where  a  statute  modeled  on 
the  statute  of  Anne  provided  that  the  relator  shall  recover  costs  in  case  there 
be  a  verdict  in  his  favor,  or  a  judgment  be  given  for  him  on  demurrer  or  by 
default,  a  relator  to  whom  a  writ  has  been  awarded  after  trial  of  an  issue,  raised 
by  a  traverse  of  the  respondent's  return,  by  the  judge  at  chambers,  is  not 
entitled  to  costs,  since  there  is  no  verdict,  nor  judgment  on  demurrer  or  by 
default.4  Nor  is  he  entitled  to  costs  where  the  only  issue  raised  by  the 
return  is  one  of  law.5 

Recovery  of  Costs  as  Affected  by  Nature  of  Right.  —  At  common  law  where  the  duty 
sought  to  be  enforced  by  mandamus  was  one  which  the  respondent  owed  to 
the  public  generally,  and  the  relator  had  no  particular  or  private  interest  in 
the  controversy  apart  from  that  which  he  had  in  common  with  other  citizens, 
he  could  not  maintain  an  action  on  the  case  for  false  return;  in  such  case  the 
remedy  was  by  information.  As  the  statute  of  Anne  provides  that  in  pro- 
ceedings thereunder  the  relator  shall  recover  costs  and  damages  "in  such  man- 
ner as  he  might  have  done  in  such  action  on  the  case,"  it  follows  that  in  pro- 
ceedings under  the  statute  the  relator  is  not  entitled  to  costs  where  the  writ 
was  sought  for  the  enforcement  of  a  public  right  in  which  he  had  no  special 
interest.6  Nor  will  costs  in  such  case  be  awarded  in  favor  of  the  respondent 
on  a  termination  in  his  favor.7 

(3)  Statutes  Vesting  Awarding  of  Costs  in  Discretion  of  Court.  —  In  some 
instances  the  statutes  provide  that  in  mandamus  proceedings  the  court 
may,  in  its  discretion,  award  or  refuse  costs  to  any  party  thereto.8  Under 
such  statutes  the  awarding  of  costs  is  exclusively  a  matter  of  discretion  with 
the  court,  and  it  may  award  or  refuse  them  as  the  equity  and  justice  of  each 
particular  case  may  require.9  In  such  case  a  judgment  for  costs  cannot  be 
entered  without  a  special  order  of  the  court.10  Under  such  a  statute  it  has 
been  held  that  on  granting  a  writ  of  mandamus  against  a  public  board  11  or 

1.  See  statutes  of  the  various  states.  See  7.  Stale  v.  King,  1  Ired.  L.  (N.  Car.)  22; 
also  State  v.  Wolfrom,  25  Wis.  468.  State  v.  Bonner,  Busb.  (N.  Car.)  257. 

2.  Necessity  of  Recovering  Damages.  —  Kynas-  8.  Costs  Discretionary  with  Court.  —  People  v. 
t->n  v.  Mayor,  etc.,  2  Stra.  1051.  Board  of  Supervisors,  31  N.  Y.  Supp.  569; 

3.  Bush  v.  Geisy,  16  Oregon  355;  State  v.  People  v.  Harris,  6  Abb.  Pr.  30;  People  v. 
Wolfrom,  25  Wis.  468.  Onondaga  C.  P.,  10  Wend.  (N.  Y.)  599.  See 

4.  No  Costs  Recovered  After  Trial  by  Judge  at  statutes  of  the  various  states. 

Chambers. —State  v.  County  Treas.,  10  S.  General  Statute  Subordinate  to  Special  Statute. 
Car.  40.  —  People   v.  Speed,  26    N.    Y.    Supp.  254, 

5.  Issue  of  Law.  —  Stale  v.  Edgefield  County       affirmed  142  N.  Y.  670. 

18  S.  Car.  598.  "9.  People  v.  Densmore,  I  Barb.  (N.  Y.)  '57; 

In   Wisconsin  it  has  been  held  that  costs  Hall  v.  Crossman,  27  Vt.  297;   Kendall"  v. 

cannot  be  awarded  to  the  relator  on  the  sus-  Aldrirh,  68  Vt.  478. 

taining  of  a  demurrer  to  the  respondent's  10.  People  v.  Board  of  Supervisors,  3  How. 

return,  except  where  the  respondent  is  granted  Pr.  (N.  Y.)  379;  People  v.  N.  Y.,  etc.,  R.  Co., 

leave  to  plead  over.    State  v.  Chittenden,  107  47  Hun  (N.  Y.J  43. 

«5s.  354-  11.  People  v.  Auditors  of  Wayne  County,  5 

6.  State  v.  King,  1  Ired.  L.  (N.  Car.)  22.  Mich.  223. 
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officer,1  costs  will  not  be  awarded  against  them  where  it  does  not  appear  that 
they  have  acted  in  bad  faith  in  refusing  to  perform  the  duty,  the  performance 
of  which  is  sought  to  be  coerced;  nor  where  the  case  is  one  of  a  public  nature 
and  has  arisen  from  ambiguous  legislation;2  nor  where  it  is  sought  against  a 
judicial  officer  and  the  controversy  is  solely  in  regard  to  a  matter  of  practice.3 
Where  the  application  was  to  compel  the  payment  of  claims  by  a  munici- 
pality, and  the  relator  coupled  in  the  one  proceeding  two  claims,  one  of  which 
was  granted  and  the  other  was  refused,  costs  were  refused  to  both  parties.4 
Likewise  on  denial  of  an  application  against  a  public  officer,  costs  were  not 
awarded  against  the  relator  where  the  question  involved  was  new  and  its 
settlement  important  for  the  general  interests.5  The  relator  has  been  held  not 
entitled  to  costs  where  the  writ  was  issued  without  notice  to  the  respondent,6 
or  the  necessity  of  resorting  to  the  writ  arose  out  of  an  error  of  the  relator's 
counsel.7  Where  an  ex  parte  application  is  denied  the  respondent  is  not 
entitled  to  costs,  but  when  he  is  served  with  notice  of  the  application  and 
opposes  it,  and  the  law  is  plainly  against  the  relator,  the  respondent  is  entitled 
to  costs.8  So,  too,  it  has  been  held  that  where  an  application  for  a  writ  of 
mandamus  has  been  denied  on  a  ground  other  than  that  urged  by  the 
respondent,  and  such  ground  is  insufficient,  the  costs  may  be  taxed  against  the 
respondent.9  But  where  both  parties  have  been  wrong  in  the  matter,  the 
court  on  dismissing  the  application  will  not  grant  costs  to  either  party.10 
Where  the  respondent's  return  is  evasive,  the  court  in  awarding  the  writ  will 
assess  costs  against  the  respondent. 11 

(4)  Statutes  Awarding  Costs  in  Special  Proceedings.  —  In  some  jurisdictions 
mandamus  is  regarded  as  a  special  proceeding  within  the  purview  of  statutes 
providing  that  costs  shall  be  allowed  as  a  matter  of  course  to  the  plaintiff, 
upon  a  judgment  in  his  favor  in  a  special  proceeding. 12  So,  too,  where  the 
parties  agree  to  a  statement  of  facts  on  which  a  motion  for  a  peremptory  writ 
is  made,  such  proceeding  is  regarded  as  a  special  proceeding  within  the  pur- 
view of  a  statute  vesting  the  granting  of  costs  in  a  special  proceeding  in  the 
discretion  of  the  court,  though  in  such  jurisdiction  the  ordinary  proceeding 
under  a  statute  modeled  on  the  statute  of  Anne;  for  securing  the  issuance  of 
a  writ,  is  regarded  as  an  action.13 

(5)  Statutes  Awarding  Costs  in  Actions.  —  In  other  jurisdictions  where 
statutes  modeled  on  the  statute  of  Anne  are  in  force,  mandamus  proceedings 
are  regarded  as  civil  actions  within  the  purview  of  statutes  awarding  costs  in 
civil  actions.14 

(6)  Other  Statutes.  —  A  statute  providing  that  costs  shall  follow  the  event 
of  every  action  or  petition,  unless  otherwise  directed  by  law  or  by  the  court, 
applies  to  proceedings  in  mandamus,  proceeding  according  to  the  course  of 
the  common  law.15    But  a  statute  authorizing  the  award  of  costs  to  the  relator 

1.  Denslow  v.  Gunn,  68  Conn.  219;  Mitchell  9.  Hutchinson  v.  School  Trustees  of  St. 
v.  Huron  Circuit  Judge,  53  Mich.  541;  People  Catharines,  31  U.  C.  Q.  B.  274;  In  re  Smith 
v.  Pritchatd,  17  Mich.  538;  People  v.  Flagg,  5  31  U.  C.  Q.  B.  305;  People  v.  La  Grange,  2 
Abb.  Pr.  (N.  Y.)  232;  People  v.  Supervisors  Mich.  191. 

of  Dutchess  County,  1  Hill  (N.  Y.)  50.    See  10.  In  re  Poussett,  22  U.  C.  Q.  B.  80. 

also  Anonymous,  19  Wend.  (N.  Y.)  157.  11.  Potter  v.  Homer,  59  Mich.  8. 

2.  Clare  County  v.  Auditor  General,  41  12.  Mandamus  a  Special  Proceeding. —  Paget/. 
Mich.  182.  Utah  Commission,  n  Utah  119. 

3.  People  v.  Littlejohn,  n  Mich.  60.  13.  People  v.  N.  Y.,  etc.,  R.  Co.,  47  Hun  (N. 

4.  Mackenzie  v.  Baraga  Township  Treas.,  Y.)  43.    See  the  following  section. 

39  Mich.  554.  14.  Mandamus  under  Statute  an  Action. — People 

5.  Turnball  v.  Alpina  School  District,  45  v.  Colbourne,  20  How.  Pr.  (N.  Y.)  378;  People 
Mich.  496;  People  v.  Auditor  General,  38  v.  Lewis,  2S  How.  Pr.  (N.  Y.)  159  (see  also 
Mich.  746.  See  also  People  v.  Circuit  Court,  same  case,  2S  How.  Pr.  (N.  Y.)  470).  See  also 
14  Mich.  33;  In  re  Thompson,  25  U.  C.  Q.  B.  infra,  this  subdivision.  Amount  of  Costs. 

237.  15.  New  Hampshire  Statute. — Fox  v.  Whitney, 

6.  People  v.  Osborn,  38  Mich.  313.  32  N.  H.  408;  Ballon  v.  Smith,  31  N.  H.  413; 

7.  Frederick  v.  Mecosta  Judge,  52  Mich.  529.  District  v.  Perkins,  49  N.  H.  538.    See  also 

8.  Exp.  Root,  4  Cow.  (N.  Y.)  548.  Butler  v.  Selectmen,  19  N.  H.  553. 
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whenever  a  peremptory  mandamus  shall  be  granted  upon  the  coming  in  of  a 
return  to  an  alternative  writ,  docs  not  authorize  an  award  of  costs  where  no 
return  was  made  to  the  alternative  writ.1  Under  a  statute  providing  that  the 
plaintiff  shall  have  costs  on  the  recovery  of  a  judgment  for  a  debt  or  damages, 
a  relator  whose  demurrer  to  a  return  has  been  sustained  cannot  recover  costs,3 
nor  can  the  respondent  recover  costs  on  the  dismissal  of  the  relator's 
application.3 

c.  Liability  of  Tuislic  Officers  for  Costs  —  (i)  State  Officers. — 
Statutes  imposing  costs  in  mandamus  proceedings  do  not  apply  to  proceedings 
against  public  officers  wherein  they  represent  the  state,  unless  the  statutes 
expressly  so  provide.4  Under  the  statutes  in  some  jurisdictions  a  state  officer 
i ;  personally  liable  for  costs  when  a  writ  is  issued  against  him  in  his  official 
capacity,  and  in  such  case  he  is  entitled  to  reimbursement  from  the  state  for 
his  proper  costs  of  defending  the  proceeding.5 

(2)  Ministerial  Officers  Other  than  State  Officers.  —  Where  the  statute 
awards  costs  to  the  successful  party  in  mandamus  proceedings,  public  officers 
against  whom  a  writ  has  issued  are  personally  liable  for  costs,0  though  the 
respondent  has  acted  in  good  faith  in  refusing  to  perform  the  duty  sought  to 
be  coerced  by  the  writ.7 

Public  Board.  —  Where  mandamus  proceedings  are  instituted  by  H  or  against  9 
a  public  board,  costs  should  be  taxed  against  them  in  their  official  capacity 
and  not  as  individuals.  When,  pending  proceedings  against  a  public  board, 
the  membership  of  the  board  is  changed,  the  court  in  awarding  the  writ  will 
tax  the  costs  against  the  persons  who  originally  refused  to  perform  the  duty 
sought  to  be  enforced,  and  not  their  successors  in  office. 10  Where  only  a  part 
of  the  members  of  a  board  refuse  to  perform  the  duty  sought  to  be  enforced, 
the  court  on  awarding  the  writ  will  tax  costs  against  only  the  recusant  num- 
bers." So,  too,  when  the  writ  is  sought  to  compel  officers  of  a-board  to  perfoi  m 
some  duty,  costs  will  not  be  assessed  against  a  corespondent  who  is  merely 
the  clerk  of  the  board  and  bound  to  obey  the  directions  of  the  officers  thereof, 
where  he  has  done  so  in  regard  to  the  matter  in  dispute  and  has  no  discretion 
in  the  matter. 13 

(3)  Judicial  Officers.  —  Where  a  writ  of  mandamus  is  directed  to  a  judicial 
officer  to  coerce  the  doing  of  some  act  which  it  is  his  duty  to  do,  and  the 
necessity  for  the  application  for  the  writ  arose  out  of  some  act  of  the  respond- 
ent acting  as  an  individual  and  extra-judicially  and  at  a  time  when  he  had 
no  jurisdiction  to  perform  the  act  complained  of,  he  may  be  assessed  with  the 
costs  of  the  proceeding,  though  not  if  the  act  was  done  at  a  time  when  he 
had  authority  to  do  it,  and  was  done  in  a  judicial  manner. 13  When  a  party 
to  an  ordinary  action  applies  for  a  writ  of  mandamus  to  compel  the  judge  to" 
take  some  step  or  proceeding  therein,  or  do  something  with  reference  thereto 
which  it  is  his  duty  to  do,  the  other  party  to  such  action,  if  he  appears  and 
opposes  such  application,  becomes  an  actor  in  such  proceedings  though  not 

1.  People  v.  Onondaga  C.  P.,  10  Wend.  (N.  Pike  v.  People,  11  111.  202;  Roberts  v.  Valen- 
Y.)  599-  tine,  13  App.  Cas.  (D.  C.)  38;  State  v.  Hanley, 

2.  Hopper  v.  Freeholders  of  Bergen  County,  76  Mo.  631.  See  also  State  *.  County  Treas- 
52  N.  J.  L.  313.    See  also  People  v.  Champion,  urer,  10  S.  Car.  40. 

16  Johns.  (M.  Y.)  66.  7.  Page  v.  Letcher,  11  Utah  119. 

3.  Dismissal  of  Application.  —  Gouldey  v.  At-  8.  Public  Boards.  —  People  v.  Madison 
Iantic  City,  63  N.  J.  L.  537.  County,  125  111.  334. 

4.  Officers  Bepresenting  State.  —  Stone  v.  Fal-  9.  Lyons  Highway  Commissioners  v.  Peo- 
coner,  (Ky.  1900)  54  S.  VV.  Rep.  712,  Slate  v.  pie,  38  111.  347;  Oran  Highway  Commisnon- 
Board  of  Assessors,  52  La.  Ann.  223.     See  ers  v.  Hoblet,  19  111.  App.  259. 

Encvc.  of  Pl.  and  Pr.,  article  Costs,  vol.  5,  10.  Shull  v.  Commissioners  of  Gray  Co.,  54 

p.  151.  Kan.  101. 

6.  State  v.  Stone,  69  Miss.  383.  11.  State  v.  Berry.  76  Mo.  136. 

3.  Ministerial  Officer  Other  than  State  Officer.  12.  People  v.  Brinkerhoff  68  N  Y  259 

—  Po  wer  v.  Mav,  123  Cal.  147:  State  v.  Board  13.  Judicial   Officers.  —  State   v.    Sneed,  105 

of  County  Canvassers,  17  Fla.  9;  County  of  Tenn.  711, 
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technically  a  party  thereto,  and  on  the  awarding  of  the  writ  he  may  be  assessed 
with  costs,1  or,  in  case  the  application  is  successfully  resisted,  may  recover 
costs.*  It  has  been  held,  however,  that  costs  cannot  be  assessed  against  the 
party  beneficially  interested  where  he  does  not  enter  a  formal  appearance  in 
the  mandamus  proceeding.3  In  one  instance  where  a  return  was  made  to  an 
alternative  writ  and  the  application  resisted  by  the  judge,  the  costs  were 
assessed  against  him  personally,  on  the  presumption  that  he  made  the  return 
at  the  instance  of  the  party  beneficially  interested  and  was  indemnified  against 
costs  by  such  party.4 

d.  Effect  of  Performance  by  Respondent  Pending  Proceedings. 

—  Where  after  a  petition  for  a  writ  of  mandamus  has  been  presented  the 
respondent  does  the  act  sought  to  be  enforced  thereby,  the  relator  is  entitled 
to  his  costs  up  to  the  time  of  the  doing  of  the  act,  though  by  reason  thereof 
he  is  not  entitled  to  a  peremptory  writ.5  It  has  been  held,  however,  that  the 
respondent  is  not  liable  for  costs  in  such  case  when  he  did  not  intend  to  evade 
the  doing  of  the  act  sought  to  be  coerced,  though  the  circumstances  were 
such  as  might  have  reasonably  iuduced  a  belief  that  he  did.6 

e.  Effect  of  Termination  of  Relator's  Right  Pending  Proceed- 
ings.—  Where  the  relator's  right,  for  the  enforcement  of  which  the  writ  is 
sought,  is  terminated  subsequently  to  the  commencement  of  the  proceedings 
but  before  the  issuance  of  the  writ,  he  is,  though  by  reason  thereof  his  appli- 
cation is  denied,  entitled  to  costs  incurred  up  to  the  time  of  the  termination 
of  his  right.7  Analogously,  where  the  relator  appeals  from  an  order  denying 
his  application,  he  is,  on  reversal,  entitled  to  costs,  though  at  such  time  the 
court  refuses  to  issue  a  writ  for  the  reason  that  the  time  within  which  the 
performance  of  the  duty  sought  to  be  coerced  would  be  of  any  value  to 
the  relator  has  expired.8 

2.  Amount  of-  Costs.  —  Mandamus,  in  those  jurisdictions  where  statutes 
modeled  on  the  statute  of  Anne  are  in  force,  is  regarded  as  an  action  and  not 
a  special  proceeding,  and  costs  are  to  be  taxed  at  the  amount  awarded  by  stat- 
ute to  the  successful  party  in  actions.9 

Extra  Allowances.  —  In  the  absence  of  statutory  provision  therefor  the  court 
cannot  grant  an  extra  allowance  for  costs. 10 

Cost  of  Defenses  Not  Noticed  by  Court.  —  Where  the  respondent  in  mandamus  pro- 
ceedings resists  the  issuance  of  the  writ  on  several  grounds,  the  fact  that  the 
court  denied  the  writ  on  one  only  of  such  grounds  does  not  preclude  the 
respondent  of  his  right  to  costs  on  the  other  grounds  of  defense  interposed 
in  good  faith,  though  they  were  not  noticed  or  deemed  material  by  the  court 
in  the  view  taken  by  it  of  the  case.11 

Costs  Where  Several  Applications  Are  Consolidated.  —  Where  the  relator  institutes 

1.  Party  Beneficially  Interested  Liable  for  Costs.  In  re  Brookfield,  12  Ont.  Pr.  485;  Ingersoll  v. 

—  People  v.  Bacon,  18  Mich.  247;  Kelley  v.  Howard,  1  Heisk.  (Tenn.)  247. 
Simpson,  79  Mich.  392;  People  v.  Onondaga  6.  Stale  v.  Bonnifield,  10  Nev.  401. 
C.  P.,  3  Wend.  (N.  Y.)  305;  Whitmore  v.  7.  Slater.  McCullough,  3  Nev.  202. 
Harris,  10  Utah  259;  State  v.  Reid,  17  Wash.  8.  State  v.  Anderson,  100  Wis.  523.    But  see 
267.    See  also  Buchoz  v.  Pray,  37  Mich.  512;  In  re  Schwager,  36  N.  Y.  St.  Rep.  534. 

Ex  p.  Do  we,  54  Ala.  258;  Rugg  v.  Davis,  68  9.  Mandamus  an   Action.  —  People   v.  Col- 

Vt.  600;  Dean  v.  Chamberlain,  8  P.  R.  303.  borne,  20  How.   Pr.  (N.  Y.)  378;  People  v. 

Compare  Minich  v.  Basom,  12  Pa.  Co.  Ct.  Rep.  Lewis,  28  How.  Pr.  159,  28  How.  Pr.  470; 

508.  People  v.  Board  of  Supervisors,  50  How.  Pr. 

Allowance  of  Costs  Against  Decedent's  Estate.  (N.  Y.)  353.    See  also  .fix/.  Hughes,  114  U.  S. 

—  Pulling  v.  Durfee,  85  Mich.  40.  548;  Territory  v.  Board  of  Com'rs,  8  Mont. 

2.  People  v.  Bacon,  18  Mich.  247.  396. 

3.  People  v.  Judges,  2  Wend.  (N.  Y.)  301.  10.  Extra  Allowances. —  People  v.  Hertle,  46 

4.  People  v.  Common  Pleas,  18  Wend.  (N.  N.  Y.  App.  Div.  505. 

Y.)  533.  11.  Costs  of  Defenses  Not  Noticed  by  Court.  — 

5.  Effect  of  Performance  Pending  Proceedings.  Essex  County  R.  R.  Co.  v.  Town  of  Lunen- 

—  State  v.  Newman,  25  Neb.  35.    See  also  burgh,  50  Vt.  250. 
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separate  mandamus  proceedings  to  compel  the  levy  of  a  tax  to  pay  separate 
judgments  against  a  city,  and  it  appears  that  the  defenses  are  the  same  in 
each  proceeding,  they  will  be  consolidated  and  the  relator  allowed  costs  in 
each  proceeding  up  to  the  time  of  consolidation  only  in  case  he  makes  oath 
that  at  the  time  he  instituted  the  several  proceedings  he  had  reason  to  believe, 
and  did  believe,  that  the  defenses  in  them  were  different.1 

3.  Security  for  Costs.  —  Courts  of  record  independently  of  statute  have 
power  to  require  the  giving  of  security  for  costs  by  a  nonresident  relator,  and 
where,  intermediate  the  issuing  of  the  alternative  and  peremptory  writs,  the 
relator  removes  from  the  state,  the  court  has  power  to  stay  proceedings  until 
he  files  security  for  costs.  The  English  rule  that  the  respondent,  by  delay 
and  by  taking  steps  in  the  proceeding  after  he  has  knowledge  of  the  relator's 
removal  from  the  state,  thereby  waives  his  light  to  a  stay  of  proceedings  until 
security  for  costs  is  filed,  is  not  followed  in  New  York* 


MANDATE.  (See  also  the  title  Mandate  (Bailment),  post,  and  see  the 
title  Mandate  and  Proceedings  Thereon,  13  Encyc.  of  Pl.  and  Pr. 
836.)  —  A  mandate  is  defined  as  an  »official  or  authoritative  command;  an 
order  or  injunction  ;  a  commission  or  judicial  precept  ;  and,  by  the  canon  law, 
a  rescript  of  the  Pope  issued  for  certain  purposes.3 


1.  Fisher  v.  Mayor,  etc.,  of  Charleston,  17 
W.  Va.  628. 

2.  People  v.  Oneida  Com.  PI.,  iS  Wend.  (N. 
Y.)  651.  See  also  Encyc.  of  Pl.  and  Pr., 
article  Security  for  Costs,  vol.  19,  p.  340. 

3.  Webster's  Diet.,  quoted  by  Davis,  P.  J.,  in 
People  v.  Oyer  and  T.  Ct.,  36  Hun  (N.  Y.) 
277- 

Mandate  of  Court.  —  The  Code  Civ.  Pro.  N. 
Y.,  §  8,  subdiv.  3,  declares  "  wilful  disobedi- 
ence to  fa  court's]  lawful  mandate  "  to  be  a 
criminal  contempt.  The  words  "  la  wful  man- 
date "  in  this  section  are  held  to  apply  to  any 
command,  or  order,  or  direction  which  the 
court  is  authorized  to  give  and  which  a  person 
is  bound  to  obey,  whether  reduced  to  writing 
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or  given  orally.  The  meaning  of  these  words 
is  not  narrowed  by  Code  Civ.  Pro.  N.  Y., 
§  3343,  which  is  intended  to  be  merely  inclu 
sive  and  not  exclusive.  People  v.  Oyer  and 
Terminer  Court,  10  N.  Y.  App.  Div.  25,  dis- 
approving People  v.  Oyer  and  T.  Ct.,  36  Hun 
(N.  Y.)  277  (where  it  was  held  that  in  view  of 
section  3343  of  the  code  only  written  orders  or 
directions  were  within  section  8,  subdivision  3, 
quoted  above),  and  approving  the  dissenting 
opinion  of  Davis,  P.  J.,  in  that  case. 

Enforcement  of  Judgment.  —  A  mandate  is  a 
judicial  command,  issued  by  a  court  or  magis- 
trate, directing  the  proper  officer  to  enforce 
a  judgment  or  decree.  State  v.  Boyd,  34  Neb. 
439- 
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I.  Definition,  912. 
II.  Liability,  913. 

III.  Evidence,  916. 

IV.  Questions  of  Law  and  Fact,  916. 


CROSS-REFERENCES. 

See  the  titles  AGENCY,  vol.  1,  p.  930 ;  BAILMENTS,  vol.  3,  p.  732  CARRIERS 
OF  GOODS,  vol.  5,  p.  154;  CONSIDERATION,  vol.  6,  p.  667 ;  DEPOSIT, 
vol.  9,  p.  279;  LOANS,  ante,  p.  458. 

I.  Definition.  —  A  mandate  is  a  contract  by  which  a  lawful  business  is 
committed  to  the  management  of  another  and  by  him  undertaken,  to  be  per- 
formed gratuitously.1 

ized  the  bailee  to  convert  the  gold  dust  into 
coin.  It  was  held  that  such  power  did  not 
change  the  relationship  of  bailor  and  bailee 
to  that  of  creditor  and  debtor.  Goodenow  v. 
Snyder.  3  Greene  (Iowa)  599. 

Implied  Contract. —  To  charge  a  mandatary 
with  an  article  lost,  it  is  not  necessary  that  in 
every  case  the  delivery  should  have  been  to 
him  individually  or  to  one  expressly  or  specif- 
ically authorized  to  receive  for  him;  but  an 
agency  to  receive  may  be  implied  in  the  same 
manner  as  such  agency  may  be  implied  in  re- 
lation to  articles  which  were  to  be  carried  for 
hire.  Lloyd  v.  Barden,  3  Strobh.  L.  (S.  Car.) 
343- 

Compare  Samuels  v.  McDonald,  33  N.  Y. 
Super.  Ct.  2ri,  where  it  was  held  that  evidence 
which  established  merely  that,  according  to 
certain  rules  and  regulations,  the  property 
should  have  come  into  the  possession  of  a 
gratuitous  bailee  was  not  sufficient  to  establish 
his  liability. 

Question  of  Intention.  —  Whether  a  bailment 
is  or  is  not  for  a  reward  depends  upon  the  in- 
tention and  contract  of  the  parties.  Mariner 
v.  Smith,  5  Ileisk.  (Tenn.)  203. 

Civil  Law  —  Compensation.  —  The  general  rule 
is  that  the  contract  of  mandate  is  gratuitous, 
but  in  aspiritof  justice,  and  where  the  services 
are  onerous,  responsible,  and  toilsome,  re- 
muneration has  sometimes  beeh  allowed  to 
the  mandatary  -by  the  courts.  Beugnot  v. 
Tremoulet,  52  La.  Ann.  460;  New  Orleans,  etc., 
Packet  Co.  v.  Brown,  36  La.  Ann.  144;  Water- 
man v.  Gibson  5  La.  Ann.  672;  Krekeler's 
Succession,  44  La.  Ann.  726;  Decoux  v.  Plante- 
vignes,  10  La.  508;  Lafourche,  etc..  Nav.  Co. 
v.  Collins,  12  La.  Ann.  120;  Fowler's  Succes- 
sion, 7  La.  Ann.  211. 

But  this  doctrine  should  be  applied  with 
caution.  Beugnot  v.  Tremoulet,  52  La.  Ann. 
461. 

Mandate  —  Procuration,  Etc.  —  In  Williams  :<. 
Conger,  125  U.  S.  422,  it  was  said:    "A  tech- 
nical power,  executed  with  all  the  solemnities, 
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1.  Definition. —  Richardson  v.  Fulrell,  42 
Miss.  525.  See  also  Bronnenburg  v.  Charman, 
80  Ind.  475;  Conner  v.  Winton,  8  Ind.  315; 
Storer  v.  Gowen,  18  Me.  174;  McCauley  v. 
Davidson,  10  Minn.  418;  Lampley  v.  Scott,  24 
Miss.  533;  Eddy  v.  Livingston,  35  Mo.  487; 
Thompson  v.  Woodruff,  7  Coldw.  (Tenn.)  407; 
Jones  v.  Parish,  I  Pin.  (Wis.)  498;  Coggs  v. 
Bernard,  2  Ld.  Raym.  909,  I  Salk.  26. 

Money.  —  "  The  undertaking  by  a  person  to 
receive  money  and  deliver  it  to  another,  with- 
out reward,  is  a  mandate."  McNabb  v.  Lock- 
hart,  18  Ga.  495.  See  also  Skelley  v.  Kahn, 
17  111.  170. 

Mandate  and  Deposit  Distinguished.  —  See  the 
title  Bailments,  vol.  3,  p.  741. 

"  'A  mandate,'  says  Kent,  '  is  when  one 
undertakes  without  recompense  to  do  some  act 
for  another  in  respect  to  the  thing  bailed.' 
*  *  *  It  is  therefore  much  allied  in  its 
characteristics  to  a  deposit."  Funkhouser  v. 
Ingles,  17  Mo.  App.  232. 

Mandate  and  Loan  Distinguished.  —  See  the 
title  Loans,  ante,  p.  458. 

Mandatary.  —  A  mandatary  is  "one  who 
undertakes  to  do  an  act  for  another  without 
reward."    Thorne  v.  Deas,  4  Johns.  (N.  Y.)  97. 

Mandatary  and  Common  Carrier.  —  To  consti- 
tute one  a  common  carrier  it  is  not  necessary 
that  a  stipulation  should  be  entered  into  as  to 
the  amount  of  freight  to  be  paid.  But  unless 
a  right  to  compensation  exists,  the  common- 
law  liability  of  a  common  carrier  is  not  created, 
though  there  may  be  the  responsibility  of  a 
mandatary  incurred.  Knox  v.  Rives,  14  Ala. 
249. 

Plates  of  Book  Left  in  Charge  of  Printer.  — 

Where  an  author  leaves  the  plates  of  his  book 
in  the  hands  of  his  printer  with  a  view  to 
further  editions,  the  printer  occupies  the  po- 
sition of  a  gratuitous  bailee.  Davis  v.  Tribune 
Job-Printing  Co.,  70  Minn.  95. 

Debtor  and  Creditor.  —  A  bailee  was  to  carry 
certain  gold  dust  gratuitously  for  the  bailor 
from  one  city  to  another.    The  bailor  author- 
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II.  Liability  —  in  General.  —  The  law  requires  of  a  mandatary  only  slight 
diligence,  or  such  care  as  men  of  common  sense  and  prudence  ordinarily  take 
of  their  own  affairs,  and  he  is  held  responsible  only  for  losses  attributable  to 
his  gross  negligence.1  If  the  mandatary  undertakes  the  business  submitted 
to  him  he  is  bound  to  use  a  degree  of  diligence  and  attention  adequate  to  the 
performance  of  his  undertaking,  and  a  failure  to  use  such  diligence  is  gross 
negligence  for  which  he  is  liable.'-*    As  to  what  constitutes  such  degree  of  care 


is  but  one  form  of  a  mandate  (mandate,  man- 
damiento).  Under  the  word  mandate  the  same 
Escriche  says  '  Mandate.  A  consensual 
contract,  by  which  one  of  the  parties  confides 
the  carrying  on  or  execution  of  one  or  more 
matters  of  business  to  the  other,  who  takes  it 
in  his  charge.  *  *  *  Mandate  has  also 
the  name  of  "  procuration,"  and  the  manda- 
tary that  of  "  procurator;  "  but  the  word 
'•  mandate  "  is  more  general,  and  compre- 
hends every  power  given  to  another,  in  what- 
soever mode  it  be,  whilst  procuration  sup- 
poses a  power  given  by  writing.'  Again: 
'  The  mandate  may  be  contracted  between 
persons  present  or  absent,  by  words,  by  mes- 
sengers, by  public  writing  or  private  writing, 
and  even  by  letter,  as  likewise  by  acts;  e.g., 
if  a  person,  being  present,  allows  another  to 
transact  his  business,  etc'  "  See  also  Thorne 
v.  Deas,  4  Johns.  (N.  Y.)  97. 

1.  Liability  —  In  General  —  England.  —  Coggs 
v.  Bernard,  1  Salk.  26,  2  Ld.  Raym.  909;  Mac- 
Carthy  v.  Young,  6  H.  &  N.  329;  Dartnall  v. 
Howard,  4  B.  &  C.  345,  10  E.  C.  L.  351. 

United  States.  —  Eld  ridge  v.  Hill,  97  U.S. 
92;  Tracy  v.  Wood,  3  Mason  (U.  S.)  132;  Pres- 
ton v.  Prather,  137  U.  S.  604. 

Alabama.  —  Haynie  v.  Waring,  29  Ala.  263. 

Arkansas.  —  Gulledge  v.  Howard,  23  Ark.  61. 

Georgia.  —  McNabb  v.  Lockhart,  18  Ga.  495. 

Illinois.  —  Skelley  v.  Kahn,  17  III.  170; 
Singer  Mfg.  Co.  v.  Tyler,  54  111.  App.  97;  Gray 
v.  Merriam,  148  111.  179;  Rice  v.  Illinois  Cent. 
R.  Co.,  22  111.  App.  649.  See  also  Skelley  v. 
Kahn,  17  111.  170. 

Indiana.  —  Conner  v.  Winton,  8  Ind.  315; 
Dart  v.  Lowe,  5  Ind.  131;  Kemp  v.  Farlow,  5 
Ind.  462;  Bronnenburg  v.  Charman,  80  Ind. 
475- 

Iowa.  — Jourdan  v.  Reed,  I  Iowa  135. 
Kansas.  —  Lobenstein  v.  Pritchett,  8  Kan. 
213. 

Kentucky.  —  Sodowsky  v.  M'Farland,  3 
Dana  (Ky.)  204;  Bakevvell  v.  Talbot,  4  Dana 
(Ky.)  217;  Ray  v.  State  Bank,  10  Bush  (Ky.) 
344.  See  also  Kimball  v.  Dahoney,  (Ky.  1896) 
38  S.  W.  Rep.  3. 

Maine.  —  Knowles  v.  Atlantic,  etc.,  R.  Co., 
38  Me.  55,  61  Am.  Dec.  234;  Stoier  v.  Gowen, 
18  Me.  174. 

Maryland.  —  Schermer  v.  Neurath,  54  Md. 
491;  Maury  v.  Coyle,  34  Md.  235. 

Massachusetts.  —  Smith  v.  Westfield  First 
Nat.  Bank,  99  Mass.  605;  Foster  v.  Essex 
Bank,  17  Mass.  500;  Whitney  v.  Lee,  8  Met. 
(Mass.)gt;  Davis  v.  Gay,  141  Mass.  531. 

Mississippi.  —  Lampley  v.  Scott,  24  Miss. 
528;  Richardson  v.  Futrell,  42  Miss.  525. 

Missouri. — Wiser  v.  Chesley,  53  Mo.  547; 
McLean  v.  Rutherford,  8  Mo.  no;  Gray  v. 
Missouri  River  Packet  Co.,  64  Mo.  49;  Graves 
v.  Poage,  17  Mo.  91;  Eddy  v.  Livingston,  35 
Mo.  487,  88  Am.  Dec.  122;  Hapgood  Plow  Co. 


v.  Wabash  R.  Co.,  61  Mo.  App.  372.  See  also 
Kincheloe  v.  Priest,  89  Mo.  240.  Compare 
Mason  v.  St.  Louis  Union  Slock  Yards  Co.,  60 
Mo.  App.  93. 

Nebraska.  —  Burk  v.  Dempster,  34  Neb.  426. 

New  Hampshire.  —  Graves  v.  Ticknor,  6  N. 
H.  537- 

New  Jersey.  —  Dudley  v.  Camden,  etc.,  Ferry 
Co.,  42  N.  J.  L.  25. 

New  York.  —  Beardslee  v.  Richardson,  n 
Wend.  (N.  Y.)  25;  Lyons  First  Nat.  Bank 
v.  Ocean  Nat.  Bank,  60  N.  Y.  278;  Edson  -'. 
Weston,  7  Cow.  (N.  Y.)  278;  Delaware  Bank 
v.  Smith,  1  Edm.  Sel.  Cas.  (N.  Y.)  351. 

North  Carolina.  —  Patterson  v.  Mclver,  90 
N.  Car.  493;  Stanton  v.  Bell,  2  Hawks  (9  N. 
Car.)  145. 

Ohio.  —  Monteith  v.  Bissell,  Wright  (Ohio) 
411 ;  Anderson  v.  Foresman,  Wright  (Ohio)  598. 

Pennsylvania. — Tompkins  v.  Saltmarsh,  14 
S.  &  R.  (Pa.)  275;  Hibernia  Bldg.  Assoc.  v. 
McGrath,  154  Pa.  St.  296,  35  Am.  St.  Rep.  828. 

Texas.  —  Fulton  v.  Alexander,  21  Tex.  148. 

Vermont.  —  Whitney  v.  Brattleboro  First 
Nat.  Bank,  55  Vt.  155. 

Virginia.  —  Tancil  v.  Seaton,  28  Gratt.  (Va.) 
601;  Carrington  v.  Ficklin,  32  Gratt.  (Va.)  670. 

Wisconsin.  —  Minors.  Chicago,  etc.,  R.  Co., 
19  Wis.  40;  Jones  v.  Parish,  1  Pin.  (Wis.)  494. 

2.  Liable  for  Gross  Negligence.  —  Gulledge  v. 
Howard,  23  Ark.  61;  Kemp  v.  Farlow,  5  Ind. 
462;  Serry  v.  Knepper,  101  Iowa  372;  Cannon 
River  Manufacturer's  Assoc.  v.  Faribault  First 
Nat.  Bank,  37  Minn.  394;  Rutgers  v.  Lucet,  2 
Johns.  Cas,  (N.  Y.)  95;  Thorne  v.  Deas,  4 
Johns.  (N.  Y.)  84;  Kirtland  v.  Montgomery, 
1  Swan  (Tenn.)  452;  Jones  v.  Parish,  1  Pin. 
(Wis.)_494. 

Carrier.  —  In  the. leading  case  of  Coggs  v. 
Bernard,  2  Ld.  Raym.  909,  1  Smith  Lead.  Cas. 
199,  it  was  held  that  if  a  man  undertakes  to 
carry  goods  safely,  he  is  responsible  for  neg- 
lect, though  he  is  not  a  common  carrier  and 
was  to  have  nothing  for  the  carriage.  See 
also  Wilkinson  t/  Coverdale,  1  Esp.  75:  Beau- 
champ  v.  Povvley,  1  M.  &  Rob.  38;  Walker  v. 
Smith,  1  Wash.  (U.  S.)  153;  Loraine  v.  Cart- 
wright,  3  Wash.  (U.  S.)  153;  Knox  v.  Rives,  14 
Ala.  249. 

Horse  Trainer.  —  Where  a  petition  stated  in 
effect  that  a  horse  was  delivered  to  the  defend- 
ant by  the  plaintiff  to  keep  and  train,  that  the 
defendant  agreed  to  take  care  of  the  horse  and 
return  it  to  the  plaintiff  on  demand,  and  that 
the  defendant  failed  to  do  so,  it  was  held  to 
state  facts  sufficient  to  constitute  a  cause  of 
action.    Casey  v.  Donovan,  75  Mo.  App.  665. 

In  Kimball  v.  Dahoney,  (Ky.  1896)  38  S.  W. 
Rep.  3,  it  was  held  that  where  a  horse  was 
left  with  the  trainer  to  be  trained,  the  trainer 
was  required  to  take  the  same  care  of  the 
horse  as  an  ordinarily  prudent  man  would  take 
of  his  own  property. 


19  C.  of  L.— 58 


9'3 


Volume  XIX. 


Liability. 


MANDATE  [BAILMENT). 


Liability. 


no  general  rule  can  be  stated,  as  much  depends  upon  the  circumstances  of 
each  particular  case,  the  character  and  value  of  the  thing  bailed,  and  its  lia- 
bility to  loss  or  injury.1    Of  course  the  bailee  is  liable  for  actual  conversion.3 

Gross  Negligence.  —  Gross  negligence  has  been  denned  as  the  omission  of  that 
degree  of  care  which  even  the  most  inattentive  and  thoughtless  men  take  of 
their  own  concerns.3 

Nonfeasance  and  Misfeasance.  —  If  a  mandatary  wholly  fails  or  refuses  to  enter 
upon  the  performance  of  the  trust,  this  is  nonfeasance,  and  no  action  will  lie 
for  a  breach  of  the  undertaking.4    But  if  he  actually  begins  the  performance 


Rider  of  Horse.  —  A  person  who  rides  a  horse 
gratuitously,  at  the  owner's  request,  for  the 
purpose  of  showing  him  for  sale,  is  bound  in 
doing  so  to  use  such  skill  as  he  actually  pos- 
sesses; and  if  he  is  proved  to  be  a  person  con- 
versant with  and  skilled  in  horses,  he  is  equally 
liable  with  a  borrower  for  injury  done  to  the 
horse  while  ridden  by  him.  Wilson  v.  Brett, 
n  M.  &  W.  113. 

So  in  Carpenler  v.  Branch,  13  Vt.  161,  it  was 
held  that  one  driving  a  sulky  for  amusement 
a',  the  request  of  the  owner  was  liable  if  he  did 
not  use  common  prudpnce  and  was  careless 
and  negligent  and  thereby  broke  the  sulky. 

Illegal  Contract.  —  In  Woolf  v.  Bernero,  14 
Mo.  App.  518,  it  was  held  thai  the  illegality  of 
raffling  did  not  relieve  the  bailee  of  property 
taken  for  the  purpose  of  raffling  from  obliga- 
tion to  care  for  it,  and  he  was  liable  for  gross 
negligence. 

Steamboat.  —  In  Chouteau  v.  Steamboat  St. 
Anthony,  20  Mo.  521,  it  was  said:  "  The  first 
instruction  was  evidently  erroneous.  It  seems 
it  was  conceived  on  the  principle  that  if  a 
bailee  gratuitously  undertakes  to  do  an  act, 
he  will  be  liable  for  negligence  in  doing  it 
although  he  was  not  bound  to  do  it.  This 
principle,  however  correct  when  applied  to 
individuals,  can  have  no  application  to  steam- 
boats. A  steamboat  is  not  a  person  who  can 
undertake  a  gratuitous  bailment."  This  was 
a  statutory  action  against  a  steamboat  upon 
an  alleged  breach  of  contract  to  carry  a  certain 
sum  in  banknotes. 

1.  Preston  v.  Prather,  137  U.  S.  604;  Storer 
v.  Govven.  18  Me.  174;  Eddy  v.  Livingston,  35 
Mo.  487,  88  Am.  Dec.  122';  Tompkins  v.  Salt- 
marsh,  14  S.  &  R.  (Pa.)  275.  See  also  Massey 
v.  Banner,  1  Jac.  &  W.  241;  Smith  v.  West- 
field  First  Nat.  Bank,  99  Mass.  611;  Bland  v. 
Womack,  2  Murph.  (6  N.  Car.)  373;  Young  v. 
Noble,  2  Disney  (Ohio)  4S7.  The  diligence  re- 
quired is  proportionate  to  the  value  of  the 
property  bailed  or  the  delicacy  of  the  operation 
to  be  performed.  Conner  v.  Winton,  8  Ind.  315. 

"  The  liabilit y  of  b.iilee  without  reward  is 
to  be  determined  by  a  performance  bona  fide 
of  the  fairly  understood  terms  of  the  contract, 
ascertained  by  the  express  contract  explained 
by  the  surrounding  and  attendant  circum- 
stances, or  of  the  failure  to  perform  the  terms 
of  said  contract  as  it  was  understood  by  the 
parties  at  the  time."  Mariner  v.  Smith,  5 
Heisk.  (Tenn.)  208.  See  also  Colyar  v.  Tay- 
lor, 1  Coldw.  (Tenn.)  378. 

It  has  been  held  that  to  maintain  an  action 
against  a  bailee,  he  must  have  been  guilty 
either  of  a  breach  of  orders,  gross  negligence, 
or  fraud.  Moore  v.  Mourgue,  2  Cowp.  479; 
Dartnall  v.  Howard,  4  B.  &  C.  345,  10  E.  C. 
L.  351. 


9H 


Illustrations  —  Baggage.  —  Minor  v.  Chicago, 
etc.,  R.  Co.,  19  Wis.  40.  See  also  the  title 
Baggage,  vol.  3,  p.  566. 

Exposing  Property  to  Injury — Bailee  Held 
Liable.  —  Burk  v.  Dempster,  34  Neb.  426. 

Trying  Horse.  — A  horse  being  for  sale,  A. 
asked  the  agent  of  the  vendor  to  let  him  have 
the  horse  for  the  purpose  of  trying  it,  and  the 
agent  did  so.  It  was  held  that  A.  was  entitled 
to  put  a  competent  person  on  the  horse  for 
the  purpose  of  trying  it,  and  was  not  limited 
merely  to  trying  it  himself.  Camoys  v.  Scurr, 
9  C.  &  P.  383,  38  E.  C.  L.  T65. 

2.  Conversion.  —  Graves  v.  Smith,  14  Wis.  5, 
See  also  Funkhouser  v.  Ingles,  17  Mo.  App. 
232. 

3.  Gross  Negligence  Defined.  —  Rice  v.  Illinois 
Cent.  R.  Co.,  22  111.  App.  649;  Skelley  v. 
Kahn,  17  111.  170;  Tompkins  v.  Saltmarsh,  14 
S.  &  R.  (Pa.)  275;  Carlisle  First  Nat.  Bank  v. 
Graham,  79  Pa.  St.  106.  See  also  Tracy  v. 
Wood,  3  Mason  (U.  S.)  132;  Storer  v.  Gowen, 
18  Me.  174;  Texas  Cent.  R.  Co.  1:  Flannary, 
(Tex.  Civ.  App  189S)  45  S.  W.  Rep.  214.  And 
see  the  title  Negligence. 

Gross  negligence,  as  applied  to  gratuitous 
bailees,  "  is  nothing  more  than  a  failure  to 
bestow  the  care  which  the  property  in  its  situa- 
tion demands;  the  omission  of  the  reasonable 
care  required  is  the  negligence  which  creates 
the  liability;  and  whether  this  existed  is  a 
question  of  fact."  Preston  v.  Prather,  137  U. 
S.  609,  quoted  in  Gray  71.  Merriam,  148  111.  179, 
in  which  latter  case  it  was  held  that  the  exist- 
ence of  slight  diligence  or  gross  negligence 
depends  in  each  case  upon  a  variety  of  circum- 
stances, such  as  the  occupation,  habits,  skill, 
and  general  character  of  the  bailee,  local 
custom,  and  business  usage.  The  fact  that 
the  mandator  derives  no  benefit  from  the  acts 
of  the  mandatary  is  not  of  itself  evidence 
of  gross  negligence.  Richardson  v.  Futrell,  42 
Miss.  525. 

Same  —  Doctrine  Criticised. —  In  Wilson  v. 
Brett,  11  M.  &  Wr.  115,  Baron  Rolfe  said  that 
he  could  see  no  difference  between  negligence 
and  gross  negligence;  that  gross  negligence 
was  "  the  same  thing  with  the  addition  of  a 
vituperative  epithet."  Followed  in  Mariner  v. 
Smith,  5  Heisk.  (Tenn.)  208. 

4.  Not  Liable  for  Nonfeasance.  —  Coggs  v. 
Bernard,  1  Salk.  26,  2  Ld.  Raym.  919;  Balfe 
v.  West,  13  C.  B.  466,  76  E.  C.  L.  466;  Mc3ee 
v.  Bast,  6  J.  J.  Marsh.  (Ky.)  453;  Whitney  v. 
Lee,  8  Met.  (Mass.)  91:  Thorne  v.  Deas,  4 
Johns.  (N.  Y.)  84;  Thompson  z>.  Woodruff,  7 
Coldw.  (Tenn.)  408.  See  also  generally  the 
title  Consideration,  vol.  6,  p.  667. 

Common  and  Civil  Law  Distinguished.  —  See 
Thorne  v.  Deas,  4  Johns.  (N.  Y.)  97;  Funk- 
houser v.  Ingles,  17  Mo.  App.  237. 
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of  the  trust,  and  the  mandator  sustains  injury  through  his  omission  or  negli- 
gence, it  is  misfeasance,  and  an  action  will  lie.1 

Money.  —  Money  has  been  held  to  require  a  greater  degree  of  care  in  the 
hands  of  a  mandatary  than  other  property.2 

Bailee  Treating  Property  as  His  Own.  —  It  has  been  held  that  even  where  the 
bailee  shows  that  he  gave  to  the  subject  of  the  bailment  the  same  care  and 
attention  as  he  gave  to  similar  property  of  his  own,  he  is  not  relieved  from  lia- 
bility where  the  testimony  shows  gross  negligence  in  his  own  affairs.3  But  in 
general  it  is  held  that  if  the  bailee  takes  the  same  care  of  the  subject  of  the  bail- 
ment as  he  does  of  his  own  property,  he  is  not  liable.4  And  where  the  man- 
datary loses  the  property  while  preserving  his  own  he  is  liable.5 

Using  Property  for  Bailee's  Own  Benefit.  —  Where  the  bailee  uses  the  property  for 
his  own  benefit  he  is  liable  for  any  injury  or  loss  to  which  it  is  subjected.6 

Following  instructions,  — ■  The  mandatary  is  bound  to  follow  the  instructions 
given  by  his  bailor,  and  if  he  fails  or  neglects  to  follow  them  he  is  liable  for  a 
loss  consequent  upon  such  failure  or  neglect.* 


1.  Liable  for  Misfeasance,  —  Coggs  r.  Bernard, 
I  Salk.  26,  2  Ld.  Raym.  gig;  Walden  v.  Karr, 
88  111.  4g;  M'Clelland  v.  Hubbard,  2  Blackf. 
(Ind.)  362;  Delaware  Bank  n.  Smith,  1  Edm. 
Sel.  Cas.  (N.  Y.)  351;  Hayes  v.  Kedzie,  11 
Hun  (N.  Y.)  577;  Thorne  v.  Deas,  4  Johns. 
(N.  Y.)g7;  Thompson  v.  Woodruff,  7  Coldw. 
(Tenn.)  408.  And  see  supra,  this  section,  In- 
General. 

In  Wilkinson  v.  Coverdale,  I  Esp.  75,  where 
the  defendant  had  promised  to  procure  insur- 
ance on  a  house,  it  was  held  that  he  was  answer- 
able where  he  had  proceeded  to  execute  the 
trust  and  had  done  it  negligendy. 

2.  Money.  —  Tracy  v.  Wood,  3  Mason  (U.  S.) 
132;  Storer  v.  Gowen,  18  Me.  174;  Bland  v. 
Womack,  2  Murph.  (6  N.  Car.)  373;  Anderson 
v.  Foresman,  Wright  (Ohio)  5g8.  Compare 
McNabb  v.  Lockhart,  18  Ga.  4g5:  Graves  v. 
Poage,  17  Mo.  gi. 

Transmission  of  Money.  —  See  Mechanics,  etc., 
Bank  v.  Gordon,  5  La.  Ann.  604;  Eddy  v.  Liv- 
ingston, 35  Mo.  487;  Jenkins  v.  Motlow,  I 
Sneed  (Tenn.)  248.  See  also  Wilcox  v.  Steam 
boat  Philadelphia,  g  La.  80;  Graves  v.  Tick- 
nor,  6  N.  H.  537;  Beardslee  v.  Richardson,  11 
Wend.  (N.  Y.)  25. 

Time  of  Delivery.  —  Where  an  individual  re- 
ceives money  to  deliver  to  another,  as  a  bailee 
without  hire,  there  is  an  implied  contract  that 
he  is  to  deliver  the  money,  or  return  or  account 
for  it  within  a  reasonable  time;  and  if  he 
neglects  to  do  this  he  is  liable  in  assumpsit. 
Graves  v.  Tiiknor,  6  N.  H.  537. 

Investment  of  Money.  — -In  Dartnall  v.  How- 
ard, 4  B.  &  C.  345,  10  E.  C.  L.  351,  the  defend- 
ant undertook  to  invest  money  of  the  plaintiff 
in  an  annuity.  It  was  held  that  the  fact  that 
the  securities  in  which  he  invested  were  in- 
sufficient and  without  value  did  not  necessarily 
show  gross  negligence. 

A  gratuitous  bailee  of  money  to  whom  it  is 
given  for  the  putposeof  lending  it  on  good 
and  sufficient  security,  and  who,  lending  it  to 
a  person  on  property  worth  much  more  than 
the  sum,  and  taking  a  properly  executed  mort- 
gage, delivers  the  papers  to  his  piincipal  with- 
out having  placed  them  on  record,  is  noi  re- 
sponsible lor  a  loss  occurring  after  the  efflux 
of  the  term  for  which  the  money  was  lent, 
by  the  nonrecording  of  the  papers,  the  owner 
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of  the  security  himself  having  had  abundant 
opportunity  to  have  them  recorded.  Turton 
v.  Dufief,  6  Wall.  (U.  S.)  420. 

Collection.  —  Where  a  person  receives  claims 
from  the  owner,  promising  to  collect  them  and 
pay  them  over  without  compensation,  he  is 
bound  to  use  ordinary  diligence  to  collect  them ; 
and  if  through  his  negligence  the  claims  are 
not  collected,  and  are  thereby  lost  to  the  owner, 
the  mandatary  will  be  responsible  for  the 
damages  sustained.  Moore  v.  Gholson,  34 
Miss.  372. 

3.  Bailee  Held  Liable  though  Negligent  in  His 
Own  Affairs. —  Giblin  v.  McMullen,  21  L.  T. 
N.  S.  214;  Doorman  v.  Jenkins,  2  Ad.  &  EI. 
256,  2g  E.  C.  L.  80;  Tracy  v.  Wood,  3  Mason 
(U.  S.)  132;  Carico  v.  Fidelity  Invest.  Co.,  5 
Colo.  App.  56;  Carlisle  First  Nat.  Bank  v. 
Graham,  7g  Pa.  St.  106. 

4.  Held  to  Exempt  from  Liability.  —  Shiells  v. 
Blackburne,  1  H.  Bl.  158,  2  Rev.  Rep.  750; 
Knowles  v.  Atlantic,  etc.,  R.  Co.,  38  Me.  55; 
Maury  v.  Coyle,  34  Md.  235;  Schermer  v. 
Neurath,  54  Md.  491;  Eddy  v.  Livingston,  35 
Mo.  487;  Montieth  v.  Bissell,  Wright  (Ohio) 
411;  Anderson  v.  Foresman,  Wright  (Ohio) 
598;  Griffith  v.  Zipperwick,  28  Ohio  St.  388. 
See  also  Bronnenburg  v.  Charman,  80  Ind. 
475- 

5.  Mandatary  Liable  for  Loss  of  Bailor's  Goods 
While  Preserving  His  Own. —  Bland  v.  Womack, 
2  Murph.  (6  N.  Car.)  373.  Compare  the  title 
Loans,  ante,  p.  468. 

6.  Using  Property  for  Bailee's  Own  Benefit.  — 
Persch  v.  Quiggle,  57  Pa.  St.  247.  See  also 
Anderson  v.  Foresman,  Wright  (Ohio)  598; 
Fagan  v.  North  Missouri  Ins.  Co.,  31  Ark.  54. 

7.  Mandatary  Must  Follow  Instructions.  —  Bell 
v.  Cunningham,  3  Pet.  (U.  S.)  69;  Manella  v. 
Barry,  3  Cranch  (U.  S.)  415;  Walker  v.  Smith, 
1  Wash.  (U.  S.)  153;  Ferguson  v.  Porter,  3  Fla. 
27;  Skelley  v.  Kahn,  17  111.  170;  Fellowes  v. 
Gordon,  8  B.  Mon.  (Ky.)  416;  Jenkins  v.  Bacon, 
in  Mass.  373,  15  Am.  Rep.  33,  Rowing  v. 
Manly,  49  N.  Y.  192,  10  Am.  Rep.  346;  French 
v.  Reed,  6  Binn  (Pa.)  308;  Jones  v.  Parish,  1 
Pin.  (Wis.)  494. 

Sending  Goods  by  Express.  —  In   Greene  v. 
Seitz,  (N.  Y.  City  Ct.  Gen.  T.)  59  N.  Y.  Supp. 
383,  affirmed  (Supm.  Ct.  App.  T.)  29  Misc.  (N. 
Y.)  312,  it  was  held  that  where  the  plaintiff 
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Destruction  by  Fire.  —  Where  the  subject  of  the  bailment  is  destroyed  by  fire 
the  mandatary  is  not  liable  to  the  bailor  unless  the  burning  results  from  his 
gross  negligence.1 

Professional  Skill.  —  Where  a  bailee  undertakes  to  perform  a  gratuitous  act 
from  which  the  bailor  alone  is  to  receive  benefit,  the  bailee  is  liable  only  for 
gross  negligence;  but  if  a  man  gratuitously  undertakes  to  do  a  thing  to  the 
best  of  his  skill,  where  his  situation  or  profession  is  such  as  to  imply  skill,  an 
omission  of  that  skill  is  imputable  to  him  as  gross  negligence.2 

Redelivery  —  Burden  of  Proof.  —  Whatever  the  character  of  the  bailment  may  be, 
when  its  purpose  is  fully  satisfied  the  bailee  is  bound  upon  request  to  redeliver 
the  thing  bailed  to  its  lawful  owner;  and  to  justify  a  refusal  to  return  the 
property  on  the  ground  of  a  loss  thereof,  the  burden  is  on  the  bailee  of  show- 
ing the  exercise  by  him  of  due  care  according  to  the  nature  of  the  bailment.3 

Death  of  Bailee.  —  A  gratuitous  bailment  ceases  with  the  death  of  the  bailee.4 

III.  Evidence.  —  The  declarations  of  the  defendant,  when  they  form  part  of 
the  res  gestce,  are  admissible  in  evidence,5  but  independent  acts  of  negligence 
not  connected  with  the  loss  are  inadmissible.6 

IV.  Questions  of  Law  and  Fact.  —  The  question  whether  the  defendant 
was  guilty  of  negligence  or  gross  negligence  is  one  of  fact  for  the  jury.7  And 


left  goods  with  the  defendant  and  directed  the 
defendant  to  express  them  to  the  plaintiff,  and 
the  defendant  sent  the  goods  by  the  only 
express  company  with  an  office  at  the  place  of 
the  plaintiff's  residence,  he  was  not  liable  for 
the  loss  of  the  goods  although  he  did  not 
state  the  value  of  the  goods  to  the  express 
company.  The  court  distinguished  the  case  of 
Rhind  v.  Stake,  (Supm.  Ct.  App.  T.)  28  Misc. 
(N.  Y.)  177. 

1.  Destruction  by  Fire.  —  Whiting  v.  Chicago, 
etc.,  R.  Co.,  5  Dak.  go;  Bronnenburg  v.  Char- 
man,  80  Ind.  475;  Illinois  Cent.  R  Co.  v. 
Tronstine,  64  Miss.  834;  Texas  Cent.  R.  Co.  v. 
Flanary,  (Tex.  Civ.  App.  1898)45  S.  W.  Rep. 
214;  Treleven  v.  Northern  Pac.  R.  Co.,  89  Wis. 
59S. 

2.  Professional  Skill.  —  Shiells  v.  Blackburne, 
1  H.  Bl.  158;  Conner  v.  Winton,  8  Ind.  315; 
Gill  v.  Middleton,  105  Mass.  477;  Eddy  v. 
Livingston,  35  Mo.  487;  Stanton  v.  Bell,  2 
Hawks  (9  N.  Car.)  150. 

3.  Redelivery.  —  Dinsmore  v.  Abbott,  89  Me. 
373;  Casey  v.  Donovan,  75  Mo.  App.  665; 
Stearns  v.  Farrand,  (Supm.  Ct.  App.  T.)  29 
Misc.  (N.  Y.)  292;  Ouderkirk  v.  Central  Nat. 
Bank,  119  N.  Y.  263.  See  also  the  titles  Bail- 
ments, vol.  3,  pp.  757,  758;  Loans,  ante,  pp. 
468,  469. 

"  Proof  of  loss  or  injury  establishes  a  suffi- 
cient prima  facie  case  against  the  bailee  to  put 
him  upon  his  defense."  Hildebrand  v.  Car- 
roll. 106  Wis.  327. 

Failure  to  Deliver.  —  In  Davis  v.  Tribune 
Job-Printing  Co.,  70  Minn.  95,  it  was  said: 
"  When  the  bailor  proved  that  the  bailee  failed 
or  refused  to  return  the  goods  on  demand,  this 
threw  the  burden  on  the  bailee  to  prove,  not 
only  the  loss  of  the  goods,  but  also  that  it 
exercised  such  care  in  keeping  them  as  the 
nature  of  the  bailment  required  it  to  exercise." 
See  also  Hayes  v.  Kedzie,  11  Hun  (N.  Y.)  577. 

4.  Death  of  Bailee.  —  Motris  v.  Lowe,  97  Tenn. 
243.    See  also  the  title  Loans,  ante,  p.  476. 

5.  Evidence  —  Declarations.  —  McNabb  v. 
Lockhart,  18  Ga.  495;  Lampley  v.  Scott,  24 
Miss.  528. 


Evidence  of  Care.  —  In  Bronnenburg  v.  Char- 
man,  80  Ind.  475,  evidence  that  a  bailee  of 
money  placed  the  money  in  a  money  drawer 
along  with  money  of  his  own  was  held  to  be 
admissible. 

6.  Evidence  of  Independent  Acts  Inadmissible. 
—  Lyons  First  Nat.  Bank  v.  Ocean  Nat.  Bank, 
60  N.  Y.  278. 

On  a  trial  before  a  jury,  where  one  of  the 
questions  to  be  tried  is  whether  the  defendant 
was  a  gratuitous  bailee  of  the  plaintiff,  it  is 
not  error  for  the  court  to  refuse  to  allow  the 
plaintiff  to  in  trod  uce  evidence  to  show  that  the 
defendant,  in  a  different  transaction,  with  a 
person  other  than  the  plaintiff,  and  concerning 
a  different  bailment,  was  a  bailee  for  compen- 
sation. Lobenstein  v.  Pritchett.  8  Kan.  213. 
See  also  Wells  v.  Mehl,  25  Kan.  207. 

7.  Negligence  for  Jury  —  England.  —  Door- 
man v.  Jenkins,  2  Ad.  &  El.  256,  29  E.  C.  L.  80. 

United  States.  —  Preston  v.  Prather,  137  U. 
S.  604;  Tracy  v.  Wood,  3  Mason  (U.  S.)  132. 
Arkansas.  —  Gulledge  v.  Howard,  23  Ark.  61. 
Georgia.  —  McNabb  v.  Lockhart,  iS  Ga.  495. 
Illinois.  —  Gray  v.  Merriam,  148  111.  179; 
Skelley  v.  Kahn,  17  111.  170. 

Maine.  — Storer  v.  Gowen,  18  Me.  174. 
Maryland.  —  Baltimore  Third  Nat.  Bank  V. 
Boyd,  44  Md.  47;  Schermer  v.  Neurath,  54 
Md.  491. 

Nebraska.  —  Burk  v.  Dempster,  34  Neb.  426. 
Ohio,  —  Griffith  v.  Zipperwick,  28  Ohio  St. 

388. 

Pennsylvania.  —  Lancaster  County  Nat. 
Bank  v.  Smith,  62  Pa.  St.  47. 

Texas.  —  Fulton  v.  Alexander,  21  Tex.  148. 
Virginia.  —  Carrington  v.  Ficklin,  32  Gratt. 
(Va.)  670. 

Wisconsin. — Jones  v.  Parish,  1  Pin.  (Wis.) 
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The  good  faith  and  d  ue  diligence  of  the  man- 
datary constitute  a  question  of  fact  for  the 
jury.  Eddy  Livingston,  35  Mo.  4S7,  8S  Am. 
Dec.  122:  Kirtland  v.  Montgomery,  1  Swan 
(Tenn.)  452. 

The  liability  which  results  from  a  given 
state  of  facts  must  be  decided  by  the  court; 
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whether  the  bailment  is  gratuitous  or  for  hire  is  also  for  the  jury.' 

MANDATORY  INJUNCTION.  —  See  the  title  Injunctions,  vol.  t6,  p.  342. 
MANDATORY  STATUTES.  —  See  the  title  STATUTES.    And  sec  MAY; 
Must;  Small. 

MANENDI.  —  See  Animus  Manendi,  vol.  2,  p.  383,  and  the  title  Domicil, 
vol.  10,  p.  6. 

MANHOOD.  —  See  note  2. 

MANIA.  (See  also  the  titles  Insanity,  vol.  16,  p.  558;  Testamentary 
Capaci  ty.)  —  Mania  is  that  form  of  insanity  where  the  mental  derangement 
is  accompanied  with  more  or  less  of  excitement.3 

MANIFEST  —  MANIFESTLY.  (See  also  the  titles  BILLS  OF  LADING,  vol.  4, 
p.  507;  SHIPS  and  SHIPPING.) — I.  In  commercial  navigation,  a  manifest  is  a 
document  signed  by  the  master  containing  the  names  of  the  places  where  the 
goods  have  been  laden  and  the  places  for  which  they  are  destined,  the  name 
and  tonnage  of  the  vessel,  the  name  of  the  master,  and  the  place  to  which  the 
vessel  belongs;  a  particular  description  of  the  packages  on  board;  marks, 
numbers,  etc.  ;  the  goods  contained  in  them  ;  and  the  names  of  the  shippers 
and  consignees,  as  far  as  known.  The  manifest  must  be  made  out,  dated, 
and  signed  by  the  captain  at  places  where  the  goods,  or  any  part,  are  taken 
on  board.* 

II.  "Manifest"  as  an  adjective  means  clearly  visible  to  the  eye;  obvious 
to  the  understanding ;  not  obscure  or  difficult  to  be  seen  or  understood  ;  plain  ; 
open;  apparent;  palpable.5 

III.  For  an  application  of  the  verb  "  manifest  "  see  note  6. 


the  facts  must  be  found  by  the  jury.  Green 
v.  Hollingsworth,  5  Dana  (Ky.)  174. 

1.  Whether  Bailment  Is  Gratuitous,  Question  for 
Jury. —  Cartlidge  v.  Slone,  (Ala.  1899)  26  So. 
Rep.  91S;  PaLtison  v.  Syracuse  Nat.  Bank,  1 
Hun  (N.  Y.)  606;  Mariner  v.  Smith,  5  Heisk. 
(Tenn.)  209. 

2.  Manhood.  —  Where  a  testator  bequeathed 
as  follows:  "  I  lend  unto  my  grandson  O.  R. 
a  tract  of  land,  three  negroes,  *  *  *.  Now, 
if  in  case  that  the  said  O.  R.  should  live  to 
arrive  to  manhood  and  beget  heirs  lawfully, 
the  above  property  to  him  and  his  heirs  for- 
ever; [if  not]  I  give  and  bequeath  the  above- 
mentioned  properly  unto  my  son  J.  R.,  to  him 
and  his  heirs  forever,"  it  was  held  that  man- 
hood could  noi  be  construed  to  mean  "  Iwenty- 
one  years  of  age,"  that  "  and  "  could  not  be 
read  "  or,"  and  that  the  grandson,  although 
attaining  the  age  of  twenty-one  years,  having 
died  without  having  been  married,  the  ulterior 
limitation  took  effect.  Felton  Billups,  I 
Dev.  &  B.  Eq.  (N.  Car.)  584. 

3.  Mania  and  Monomania.  —  Hall  v.  Unger,  2 
Abb.  (U.  S.)  510.  In  that  case  it  was  further 
said:  "  Sometimes  the  excitement  amounts  lo 
a  fury.  The  individual  in  such  cases  is  sub- 
ject to  hallucinations  and  illusions.  He  is 
impressed  with  the  reality  of  events  which 
have  never  occurred,  and  of  things  which  do 
not  exist,  and  acts  more  or  less  in  conformity 
with  his  belief  in  these  particul-.rs.  The 
mania  may  be  general  and  affect  all  or  most 
of  ihe  operations  of  the  mind;  or  it  may  be 
pattial  and  be  confined  to  particular  subjects. 
In  the  latter  case  it  is  generally  termed  mono- 
mania." See  also  Matter  of  Gannon,  (C.  PI. 
Gen.  T.)  2  Misc.  (N.  Y.)  333. 

Mania  Transitoria.  —  In  Mutual  L.  Ins.  Co.  v. 
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Terry,  15  Wall.  (U.  S.)  583,  it  was  said:  "  It 
may  not  be  amiss  to  notice  that  the  case  does 
not  present  the  point  of  what  is  called  emo- 
tional insanity,  or  mania  transitoria,  that  is, 
the  case  of  one  in  the  possession  of  his  ordinary 
reasoning  faculties  who  allows  his  passions  lo 
convert  him  into  a  temporary  maniac,  and 
while  in  this  condition  commits  the  act  in 
question." 

Fit  of  Mania.  —  "  The  ph  rases  1  fit  of  mania  1 
and  '  insane  delusion  '  ate  termsof  ambiguous 
import,  just  as  the  generic  term  '  insanity,'  as 
used  in  the  law  books,  itself  is.  *  *  * 
What  we  do  say  is,  that  there  is  a  species  of 
insanity,  or  mental  unsoundness,  manifested 
by  a  temporary  depression  or  aberration  of 
the  mind,  which  sometimes  accompanies  or 
follows  intoxication,  and  is  often  accompanied 
by  delusions,  hallucinations,  and  illusions. 
This  slate  of  transient  departure  from  mental 
soundness  is  sometimes  called  a  fit  of  mania, 
just  as  anger  itself  is  often  said  to  be  a  short 
madness,  and  these  delusions  are  said  to 
be  insane  delusions.  But  they  are  not  such 
ins.inily  as  confeis  legal  irresponsibility  for 
crime."    Gunter  v.  State,  83  Ala.  108. 

Mania  a  Potu  or  Delirium  Tremens.  —  See  De- 
lirium Tremens,  vol.  9,  p.  194,  and  the  title 
Intoxication,  vol.  17,  p.  398,  especially  at  p. 
414. 

4.  Manifest.  —  Whart.  L.  Lex. 

5.  Webst.  Diet. 

6.  Manifested  and  Declared.  —  Where  a  pro. 
vis;on  that  trusts  should  be  "  created  and 
manifested  "  by  a  writing  was  altered  by  a 
subsequent  statute  so  as  to  read  "  created  or 
declared,"  this  was  held  to  work  a  change  of 
the  law,  it  being  henceforth  sufficient  that  the 
trust  be  afterwards  declared  by  a  writing. 
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MANKIND.  —  See  note  i. 

MANNER.  —  The  word  "manner"  is  usually  defined  as  meaning  way  of 
performing  or  exercising  ;  method;  custom;  habitual  practice,  etc.3  Lexicog- 
raphers give  to  the  word  "  manner  "  a  broader  meaning  than  that  of  "  method.'' 


McClellan  v.  McClellan,  65  Me.  500.  See  also 
Richardson  v.  Woodbury,  43  Me.  212. 

Manifest  means  apparent  by  examination 
without  need  of  evidence  to  make  it  more 
clear;  open;  palpable;  incontrovertible;  syn- 
onymous with  evident;  plain;  obvious  to  the 
understanding  from  an  examination,  as  that 
there  is  error  in  assessment,  from  inspection 
of  the  roll  or  return.  Matter  of  Hermance,  71 
N.  Y.  486. 

As  to  Manifest  Wrong  or  Injury  to  a  defendant 
which  will  justify  new  trial,  see  Kohl  v.  State, 
59  N.  J.  L.  445.  And  see  the  title  New  Trial, 
14  Encyc.  of  Pl.  and  Pr.  707. 

Manifest  Clerical  Errors.  —  A  statute  author- 
ized boards  of  supervisors,  on  the  recommenda- 
tion of  the  County  Court,  "  to  correct  any 
manifest  clerical  or  other  error  in  any  assess- 
ments or  returns."  It  was  held  that  this  pro- 
vision did  not  subject  all  assessments  to  review 
or  permit  a  correction  of  all  errors,  but  allowed 
simply  the  correction  of  those  which  were 
manifest,  i.  e.,  apparent  by  an  examination  of 
the  assessment  roll  or  return,  needing  no  ex- 
trinsic evidence  to  make  them  clear.  Matter 
of  Hermance,  71  N.  Y.  481. 

"Manifestly  Designed."  —  A  recital  in  an  in- 
dictment for  making  and  publishing  an  ob- 
scene composition  that  certain  words  were 
"  manifestly  designed  to  corrupt  the  morals 
of  youth"  does  not  mean  that  the  composition  of 
itself  and  upon  its  face  must  manifestly  be  of 
a  kind  to  produce  that  effect.  Smith  v.  Slate, 
24  Tex.  App.  1,  the  court  saying:  "  We  con- 
strue these  words  to  refer  to  the  intention  — 
the  purpose  —  ofthedefendantsinmakingand 
publishing  the  composition.  It  must  have 
been  manifestly  designed,  that  is,  intended 
and  purposed  by  them,  to  corrupt  the  morals 
of  youth  by  making  and  publishing  such 
composition  " 

"Manifest  Impediment."  —  Where  an  act  pro- 
vides that  "  no  person  shall  be  liable  to  be 
tried  and  punished  by  a  general  court  martial 
for  any  offense  which  appears  to  have  been 
commuted  mote  than  two  years  before  the 
issuing  of  the  order  for  such  trial,  unless,  by 
reason  of  having  absented  himself,  or  of  some 
other  manifest  impediment,  he  shall  not  have 
been  amenable  to  justice  within  that  period," 
the  reference  is  to  "  such  impediments  only  as 
operate  to  prevent  the  military  court  from  ex- 
ercising its  jurisdiction  over  him;  as,  for  in- 
stance, his  being  continuously  a  prisoner  in 
the  hands  of  the  enemy,  or  his  being  im- 
prisoned under  sentence  of  a  civil  court  for 
crime,  and  the  like."  In  re  Davison,  4  Fed. 
Rep.  507. 

"Manifest  Reasons,"  such  as  must  be  shown 
by  affidavit,  under  a  rule  of  court,  to  authorize 
a  Circuit  Court  commissioner  to  grant  an  in- 
junction, are  "  necessarily  reasons  based  on 
facts  shown  by  persons  testifying  on  knowl- 
edge and  punishable  for  perjury  if  they  swear 
falsely."  Toledo,  etc.,  R.  Co.  v.  Detroit,  etc., 
R.  Co.,  61  Mich.  11. 

Manifest  Misbehavior  —  Judge  of  Election.  —  In 


Kirkpatrick  v.  Stewart,  19  Ark.  700,  it  was 
said-  "  It  falls  under  the  general  prohibition 
of  '  manifest  misbehavior,'  for  to  misbehave, 
according  to  lexicographers,  is  to  behave  im- 
properly. It  is  manifestly  improper  behavior 
on  the  part  of  a  judge  of  an  election  to  open 
the  ballot  box  and  count  the  ballets  before  the 
polls  are  closed  and  the  books  are  certified,  be- 
cause the  law  inhibits  it." 

Taxation.  —  A  tax  law  provided  that  where 
real  estate  was  under  lease  the  sum  of  eight 
years'  rental  should  be  assessed  as  the  value 
of  such  real  estate,  unless  such  valuation 
should  be  manifestly  unfair  or  unjust.  In 
construing  this  provision  in  Parker  v.  Shaw,  9 
Hawaii  409,  the  court  said:  "It  will  be  noticed 
that  a  departure  from  the  rule  is  authorized 
only  when  its  application  would  be  manifestly 
unfair  or  unjust.  This  shows  that  the  rule 
was  intended  10  be  adhered  to  except  in  cases 
where  to  do  so  would  be  evidently,  plainly, 
obviously,  unfair  or  unjust — where,  perhaps, 
there  could  be  no  reasonable  difference  of 
opinion." 

1.  Mankind — Sodomy.  (See  also  the  title 
Sodomy.)  —  In  Lewis  v.  State,  36  Tex.  Crim. 
37,  it  was  held  that  a  woman  is  included  un- 
der the  term  mankind,  as  used  in  Rev.  Pen. 
Code  Tex.  (1895),  art.  364,  defining  sodomy. 
See  also  Man,  ante,  p.  705. 

2,  Manner.- — People  v.  English,  139  III.  622; 
Noyes  v.  Children's  Aid  Soc,  70  N.  Y. 
4S3. 

"In  theSame  Manner." — In  an  act  providing 

that  damages  for  the  removal  of  dams  on  cer- 
tain streams  should  be  assessed  "  in  the  same 
manner"  as  in  the  laying  out  of  highways, 
"  the  phrase  '  in  the  same  manner  '  was  held 
to  mean  by  similar  proceedings,  so  far  as  such 
proceedings  are  applicable  to  the  subject- 
matter."  Phillips  v.  Middlesex  County,  122 
Mass.  260. 

Same  —  Devise.  —  A  testator  provided  that  in 
case  of  death  without  lawful  issue  the  property 
was  to  go  over  to  the  survivors  "  in  the  same 
manner  as  the  estates  hereinafter  devised." 
In  construing  this  devise.  Lord  Chelmsford 
said:  "  Having  shown  that  the  devise  to 
George  was  to  him  for  life,  to  his  widow  for 
life,  and  to  his  children,  then  if  the  contingent 
estate  is  limited  to  him  '  in  the  same  manner  ' 
as  the  estates  devised  to  him,  of  course  it  must 
be  of  the  same  nature;  that  is  to  say,  to  him 
for  life,  to  his  widow  for  life,  and  to  his  chil- 
dren." Giles  v.  Melson,  L.  R.  6  H.  L.  35,  re- 
versing L.  R.  6  C.  P.  532. 

Manner  and  Theory.  —  In  O'Loughlin  v.  Jeffer- 
son County,  56  Pa.  St.  66,  it  was  said:  "  The 
words  used  on  this  point,  viz.,  '  the  manner 
or  theory  on  which  the  work  was  done,'  were 
evidently  used  as  synonymous,  meaning  the 
same  thing,  namely,  the  manner;  for  this  the 
contractor  was  expressly  liable  by  the  con- 
tract. For  the  theory  on  which  the  bridge  was 
built  he  was  not,  and  so  the  court  said,"  This 
was  an  action  against  a  contractor  for  a  county 
bridge  and  his  sureties,  for  defective  work. 
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Definition! 


The  derivation  of  the  word  is  from  the  Latin  manus,  the  hand.  Manner  is 
literally  the  handling  of  a  thing,  and  embraces  both  method  and  mode.1 


1.  Expulsion  of  Members.  —  Pitcher  v.  Board 
of  Trade,  20  111.  App.  325.  In  this  case  an  act 
provided:  "  Said  corporation  shall  have  the 
right  to  admit  or  expel  such  persons  as  they 
may  see  fit,  in  manner  to  be  prescribed  by  the 
rules,  regulations,  and  by-laws  thereof."  It 
was  held  that  the  act  left  the  whole  subject- 
matter  of  the  expulsion  of  members  to  be 
regulated,  both  as  to  method  and  tribunal,  by 
rules  and  by-laws  of  the  body,  not  inconsistent 
with  the  principles  of  natural  justice  or  the 
laws  of  the  land. 

Manner  of  Appointment  or  Removal  of  Officers. 
(See  also  the  title  Public  Officers.) — In 
Brown  v.  O'Connell,  36  Conn.  447,  in  constru- 
ing the  provision  in  the  constitution  that  the 
judges  "shall  be  appointed  by  tha  General 
Assembly  in  such  manner  as  shall  by  law  be 
prescribed,"  it  was  held  that  the  term  manner 
in  this  sentence  did  not  authorize  a  delegation 
of  the  power  to  appoint  any  and  all  the  judges 
to  any  officer  or  tribunal  to  whom  they  might 
think  proper  to  delegate  it. 

In  Bridges  v.  Shallcross,  6  W.  Va.  592,  it 
was  held  that  in  the  construction  of  consti- 
tutions and  statutes  prescribing  the  manner 
in  which  public  officers  shall  be  elected,  ap- 
pointed, and  removed,  manner  includes  the 
agent  or  person  who  shall  appoint,  as  well  as 
the  formality  with  which  the  appointment 
should  be  made. 

A  conslitutional  provision  that  certain 
officers  "  shall  be  appointed  or  elected  in  such 
manner  as  the  General  Assembly  may  direct  " 
gives  to  the  latter  no  appointing  power.  State 
v.  Kennon,  7  Ohio  St.  561. 

In  Taft  v.  Adams,  3  Gray  (Mass.)  132, 
Shaw,  C.  J.,  said:  "  When  it  is  said  in  this 
statute  that  county  commissioners  shall  be 
chosen  '  in  the  manner  prescribed  in  the 
Revised  Statutes,'  we  think  this  expression 
means  not  only  the  warrant  for  a  meeting,  and 
balloting  by  the  voters  in  towns,  but  extends 
to  all  the  other  provisions  necessary  to  give 
effect  to  the  choice;  such  as  returning,  exam- 
ining, and  declaring  the  votes,  so  as  to  make 
a  complete  election  to  the  office." 

The  manner  of  appealing  has  been  held  not 
to  include  the  form  of  recognizance.  Morris 
v.  Horrell,  35  Mo.  470. 

Manner  of  Assessment. —  In  Thirty-fourth  St., 
Philadelphia,  81  Pa.  St.  27,  it  was  held  that 
Act  Pa.  1868,  Pamph.  L.  1083,  providing  for 
the  extension  of  Fairmount  Park  and  assess- 
ment of  damages  "  in  like  manner  "  as  pre- 
scribed by  the  Act  of  1867,  had  reference 
merely  to  the  general  method,  and  the  Quar- 
ter Sessions  might  appoint  six  instead  of 
twelve  viewers. 

Where  a  statute  provided  that  in  the  case  of 
a  verdict  found  or  judgment  given  for  a  person 
suing  a  writ  of  mandamus  he  should  "  recover 
his  damages  and  costs  in  such  manner  as  he 
might  have  done  in  a  civil  action  for  a  false 
return,"  it  was  contended  that  the  words  "  in 
such  manner"  referred  only  to  the  forms  or 
mode  of  procedure  whereby  the  damages  were 
to  be  recovered,  and  did  not  in  the  least  degree 
qualify  or  limit  the  absolute  right  of  recovery. 


Bui  the  court  held  that  this  view  was  not  ten- 
able, saying:  "  It  should  also  appear  that  the 
statutory  expression  '  in  such  manner,'  etc., 
means  nothing  more  nor  less  than  under  the 
like  conditions  and  limitations  as  would  apply 
to  a  civil  action  for  a  false  return  upon  the 
alternative  writ,  if  there  were  no  statute  in  the 
case.  It  follows  that  the  relator,  in  this  in- 
stance, is  entitled  10  the  assessment  of  dam- 
ages demanded,  if  he  could  have  recovered 
them  in  such  an  action,  and  not  otherwise." 
State  v.  Ryan,  2  Mo.  App.  306. 

Manner  of  Taking  Depositions,  —  A  statute 
provided  that  the  certificate  of  a  commissioner 
taking  depositions  should  show  the  manner  of 
taking  the  depositions.  It  was  held  that  this 
did  not  require  an  affirmative  showing  that 
the  answers  of  ihe  witness  were  reduced  to 
wriling.    Thrasher  v.  Ingram,  32  Ala.  656. 

Manner  of  Election.  —  A  provision  of  the  Con- 
stitution of  Illinois  directed  that  the  manner 
of  election  of  the  county  superintendent  of 
schools  should  be  "  prescribed  by  law."  It 
was  held  that  the  word  manner  indicated 
merely  that  the  legislature  might  provide  by 
law  the  usual,  ordinary,  or  necessary  details 
required  for  the  holding  ol  the  election,  and 
did  not  give  to  the  legislature  the  power  of 
prescribing  the  qualifications  which  would 
entitle  persons  to  vote  at  an  election  for  such 
county  superintendent.  People  v.  English,  139 
111.  622. 

Manner  of  Conducting  Elections.  —  In  State  v. 
Adams,  2  Stew.  (Ala.)  242,  it  was  said:  "  By 
'  ihe  manner  of  conducting  the  election  '  I  un- 
derstand the  formal  part  of  the  election,  viz., 
the  mode  of  voting,  the  mode  of  receiving  and 
registering  the  votes,  of  computing  them,  etc. 
The  word  manner  has  never  been  considered 
as  including  substance,  but  form  only,  and 
the  word  '  conducting  '  certainly  cannot  be 
synonymous  with  '  effecting.'  " 

Manner  of  Voting.  —  An  act  regulating  the 
"  manner  of  voting  "  in  a  county  on  questions 
of  railroad  taxation  applies  to  votes  where  the 
question  submitted  is  "  whether  or  not  stock 
shall  be  subscribed,"  and  not  merely  to  votes 
where  the  question  of  levying  the  tax  is  sub- 
mitted. Kentucky  Union  R.  Co.  v.  Bourbon 
County,  85  Ky.  112,  8  Ky.  L.  Rep  881. 

Manner  of  Submitting  Proposed  Constitutional 
Amendments.  (See  also  the  title  Constitu- 
tional Law,  vol.  6,  p.  906.)  —  The  Constitu- 
tion of  Nevada  provided  that  the  legislature 
should  submit  proposed  amendments  to  the 
people  "  in  such  manner  and  at  such  time  as 
the  legislature  may  prescribe."  A  statute  pro- 
vided for  the  publication  of  proposed  amend- 
ments in  one  daily  newspaper  of  general 
circulation,  for  ninety  days  next  preceding  the 
general  election  at  which  the  amendments 
were  to  be  voted  on,  and  that  as  many  copies 
of  such  paper  should  be  sent,  without  extra 
compensation,  to  the  clerk  of  each  county  as 
there  should  be  registered  voters  in  such 
county,  and  by  the  clerk  mailed  to  the  voters. 
It  was  held  that  this  act  was  a  reasonable  re- 
quirement, sanctioned  by  the  constitution,  and 
that  amendments  voted  on  without  compliance 
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with  such  requirement  were  inoperative.  State 
v.  Davis,  20  Nev.  220. 

An  act  required  a  constitutional  convention 
to  submit  amendments  to  the  voters  at  such 
time  "  and  in  such  manner  as  the  convention 
shall  prescribe,"  and  that  the  election  to 
decide  upon  the  amendments  should  "  be  con- 
ducted as  the  general  elections  of  this  com- 
mon wealth  are  now  by  law  conducted."  By 
the  election  laws  the  election  was  to  be  con- 
ducted  by  inspectors.  The  convention,  by  an 
ordinance,  appointed  persons  to  have  direction 
of  the  election,  to  fill  vacancies,  appoint  judges 
and  inspectors,  make  report  of  their  action  to 
the  president  of  the  convention,  etc.  It  was 
held  that  the  ordinance  was  void  as  contrary 
to  the  act.    Wells  v.  Biin,  75  Pa.  St.  43. 

Manner  of  Distribution  —  Powers.  —  A  power 
given  to  a  trustee  to  distribute  "  in  such  man- 
ner and  proportion  as  he  shall  think  propei  " 
gives  to  him  full  discretion  to  make  unequal 
appointments.  Cowles  v.  Brown,  4  Call  (Va.) 
477- 

In  articles  of  settlement  of  a  wife's  estate, 
power  was  given  to  the  husband  to  dispose  of 
her  estate  to  the  children  of  the  marriage  for 
such  estates  and  in  such  parts  and  in  such 
manner  and  form  as  he  should  by  deed  or  will 
appoint.  It  was  held  that  the  words  "  in  such 
manner  and  form  "  authorized  him  to  give 
equitable  interests  to  the  children.  Trollope 
v.  Linton,  1  Sim.  &  St.  477. 

Manner  in  Which  Work  Should  Be  Done.  —  In 
Erie  v.  Caulkins,  85  Pa.  St.  252,  it  appeared 
that  in  a  contract  between  a  city  and  a  con- 
tractor for  building  a  sewer  appeared  the 
words:  "All  work  to  be  commenced  and  car- 
ried on  at  such  times,  and  in  such  places,  and 
in  such  manner  as  the  engineer  shall  direct." 
It  was  contended  that  the  portion  of  this  clause 
giving  the  city  control  over  the  manner  of 
work  reduced  the  contractor  to  the  grade  of  a 
mere  servant,  so  that  the  city  was  liable  for 
his  acts  of  negligence.  The  court  held  other- 
wise, saying  that,  in  order  to  justify  such  in- 
terpretation of  the  word  manner,  that  word 
must  mean  the  power  to  control  the  work  not 
only  as  to  its  character,  but  also  as  to  the  par- 
ticular means  used  to  accomplish  it,  and,  in- 
terpreting the  clause  with  reference  to  its 
context,  it  was  evident  that  the  engineer's 
power  was  limited.  See  also  Painter  v.  Pitts- 
burg, 46  Pa.  St.  213. 

As  to  the  Pennsylvania  doctrine  that  munici- 
palities are  not  liable  for  the  negligence  of 
contractors,  see  the  title  Independent  Con- 
tractors, vol.  16,  p.  199. 

Manner  and  Form.  (See  also  Tenor.) — "  It  is 
a  form  commonly  in  use  to  aver  thai  the  party 
did  not  do  so  and  so,  '  in  manner  and  form  '  as 
alleged.  The  use  of  those  words  covers  mat- 
ters of  both  substance  and  form,  and  saves  the 
necessity  of  repeating  at  length  the  allegations 
sought  to  be  brought  within  the  scope  of  the 
traverse."  Bradley  v.  Barbour,  65  111.  433. 
See  also  Low  v.  Settle,  22  W.  Va.  397;  Hawley 
v.  Twyman,  24  Gratt.  (Va.)  516. 

In  an  indictment  the  words  "  in  manner  and 
form  following,  that  is  to  say,"  do  not  bind 
the  party  to  recite  the  instrument,  etc.,  ver- 
batim, nor  render  mere  formal  omissions  or 
mistakes  fatal.    Rex  v.  May,  1  Dougl.  193. 

Upon  an  indictment  forconcealing  the  death 


of  a  bastard  child,  the  jury  found  the  prisoner 
"  guilty  of  the  concealment  in  manner  and 
form  as  she  stands  indicted."  The  verdict 
was  held  to  be  bad,  in  consequence  of  the 
omission  to  find  the  bastardy  of  the  child. 
Boyles  v.  Com.,  2  S.  &  K.  (Pa.)  40. 

in  the  title  of  an  act  "  providing  for  the 
manner  of  adopting  children,"  "  the  word 
manner  is  clearly  demonstrative  that  the  pur- 
pose of  the  law  was  to  provide  for  the  form  to 
be  used  for  the  adoption  of  minors."  Voll- 
mer's  Succession,  40  La.  Ann.  597. 

Manner  and  Form  Distinguished.  —  In  Fifth 
Ave.  Bank  v.  Colgate,  54  N,  Y.  Super.  Ct.  196, 
the  court,  discussing  the  requisites  of  the  doc- 
uments for  the  renewal  of  a  limited  partner- 
ship, said:  "  The  phrase  '  in  the  manner  herein 
required  for  its  original  formation'  is  the  con- 
trolling indication  of  what  the  statute  requires 
to  be  the  contents  of  the  papers  that  have  been 
named.  *  *  *  The  word  manner  has  a 
larger  meaning  than  '  form  '  has.  It  includes 
'  mode,  method,  or  way,'  and  therefore  in- 
cludes the  idea  that  the  documents  shall  have 
the  same  function  that  was  intended  for  an 
original  formation." 

Same — Objects.  —  An  assessor  appointed  by 
a  common  council  had  power  by  statute  to 
assess  upon  the  persons  and  property  of  the 
residents,  etc.,  "  in  the  same  manner  "  as  the 
assessors  of  townships.  This  was  held  10 
authorize  the  assessment  "  not  only  in  the 
same  manner  as  to  form,  but  also  as  to  the 
objects  to  be  taxed.  *  *  *  This  twelfth 
section  directs  an  assessment  upon  perscns 
as  well  as  upon  property,  thus  showirg  that 
something  more  was  meant  by  the  word  wan- 
ner than  the  mere  form  of  proceeding."  State 
v.  Perkins,  24  N.  J.  L.  411. 

Courts  —  Lawful  Manner.  —  Upon  the  question 
whether  a  trial  court  had  acted  in  a  lawful 
manner  in  failing  to  fix  the  time  cf  imprison- 
ment, the  appellate  court  said:  "  Manner  has 
reference  to  the  method  or  mode  of  acting, 
more  than  to  the  degree  of  perfection  or  cor- 
rectness in  the  conclusion  or  results  arrived  at. 
The  statute  seems  to  have  a  reference  to  the 
methods  or  means  of  obtaining  results,  and  if 
a  court  observes  such  methods  or  means  it 
may  be  said  to  be  acting  in  a  lawful  manner, 
although  it  may  err  in  the  application  cf  legal 
principles  to  such  an  extent  as  to  involve  re- 
versible error.  It  is  not,  of  course,  to  be  un- 
derstood that  a  court  has  acted  in  a  lawful 
manner  when  the  judgment  it  pronounces  is 
absolutely  void,  for  such  a  judgment  has  no 
support  in  the  law.  Neither  the  law  in  its  sub- 
stance nor  'manner  or  form'  can  aid  it.  But 
if  it  is  merely  voidable  it  has  support  until 
set  aside  in  a  proper  proceeding."  Eisner  v. 
Shrigley,  80  Iowa  34. 

A  statute  provided  thai  the  correctness  of 
the  court's  action  could  not  be  questioned 
when  the  court  was  acting  within  its  legiti- 
mate province  and  in  a  lawful  manner.  It 
was  held  that  the  validity  of  a  judgment  sen- 
tencing the  defendant  to  imprisonment  until 
his  fine  should  be  paid  could  not  be  questioned 
on  the  ground  that  no  time  was  fixed.  In  re 
McDonald,  4  Wyo.  150. 

Indictment  for   Threatening  with   a  Deadly 
Weapon.  —  In  Gamblin  v.  State,  45  Miss.  666, 
it  was  held  that  the  mere  omission  of  the  word 
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It  sometimes  includes  time  as  well.1 

MANOR.  —  In  England,  a  tract  of  land  originally  granted  by  the  king  to  a 
person  of  rank,  part  of  which  was  given  by  the  grantee  or  lord  of  the  manor 
to  his  followers,  the  rest  retained  by  him  under  the  name  of  his  demesnes.3 
In  New  York,  a  manor  was  a  tract  held  of  a  proprietor  by  a  fee-farm  rent  in 
money  or  in  kind,  and  descending  to  the  oldest  son  of  the  proprietor,  who  was 
called  a  patroon.3 

MANSION.  (See  also  the  titles  ARSON,  vol.  2,  p.  917  ;  BURGLARY,  vol.  5, 
p.  44.  And  see  DWELLING,  DWELLING  HOUSE,  ETC.,  vol.  IO,  p.  353.)  — 
"  Mansion  "  and  "  dwelling  house  "  are  practically  synonymous,4  and  include 


manner  lifter  the  words  "  rude,  angry,  and 
threatening,"  in  an  indictment  for  exhibiting 
a  deadly  weapon,  was  a  formal  defect. 

''In  Any  Manner."  —  A  power  to  appoint  by 
writing  under  the  settlor's  hand,  not  being  a 
will,  is  not  a  power  to  appoint  "  in  any  man- 
ner," so  as  to  be  exercisable  by  a  will  under 
section  27  of  the  Wills  Act,  I  Vict.,  c.  26.  "In 
any  manner  "  obliges  the  court  to  distinguish 
between  writings,  deeds,  and  testamentary 
documents.    Phillips  v.  Cayley,  43  Ch.  D.  222. 

"  In  Manner  Above  Mentioned  "  —  Statute.  — 
See  Reg.  v.  Humpherey,  10  Ad.  &  Ei.  335,  372, 
37  E.  C  L.  121. 

"  In  Manner  Aforesaid  "  — Will.—  Doe  v.  Wood- 
all,  3  C.  B.  376,  54  E.  C,  L.  375  The  coutt 
said,  v\'ith  reference  to  the  construction  con- 
tended for:  "  The  defendant's  construction 
treats  the  words  '  in  manner  aforesaid'  as 
something  inoperative  and  without  any  effect, 
in  the  meaning  of  the  will,  which,  on  this  con- 
struction, is  the  same  as  if  they  were  left  out; 
whereas  the  construction  of  the  plaintiff  gives 
them  the  appropriate  effect  of  saving  a  long 
repetition  of  the  detailed  limitations  to  which 
they  refer." 

An  agricultural  lease  contained  a  covenant 
on  the  part  of  the  lessor,  his  heirs,  etc.,  that 
lie  and  they  would  "  drain  with  proper  drain 
tiles,  one  rod  apart,  ten  acres  of  the  lands  now 
in  rye  grass,  at  his  and  their  costs,  except  the 
carriage  of  the  said  drain  pipes,  which  is  to  be 
borne  and  paid  b.,  the  said  A.  W.  B.  [(he 
lessee];  and  will  drain  the  remainder  of  the 
lands  hereby  demised,  in  manner  aforesaid, 
upon  being  paid  a  further  yearly  rent  of  five 
pounds  for  every  one  hundred  pounds  so  ex- 
pended." It  was  held  that  the  words  "  in 
manner  aforesaid  "  referred  only  to  the  mode 
of  performing  the  work,  viz.,  placing  the  drain 
tiles  one  rod  apart;  and  therefore  the  tenant 
was  not  chargeable  with  the  expense  of  car- 
riage of  the  drain  pipes  beyond  the  first  ten 
acres.  Beer  v.  Santer,  10  C.  B.  N.  S.  439,  100 
E.  C.  L.  438. 

"In  Manner  Following,"  in  the  covenants  in 
a  lease,  "  must,  according  to  the  general  rules 
of  construction,  extend  to  all  the  subsequent 
covenants  on  the  part  of  the  lessees  through- 
out the  deed,  unless  there  be  something  in  the 
nature  of  the  subject  to  restrain  them  to  the 
former  part  of  the  lease."  Northumberland 
v.  Errington,  5  T.  R.  525. 

1.  Time.  —  Harris  7'.  Doherty,  tig  Mass.  142, 
which  case  arose  under  a  statute  providing 
that  trustee  processes  must  be  "  served  on  the 
defendant  and  each  of  the  trustees  in  the 
manner  prescribed  for  the  service  of  an  orig- 
inal summons  without  an  attachment."  The 
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court  said:  "  As  no  time  is  otherwise  pre- 
scribed for  the  service  of  trustee  processes, 
'  the  manner  '  evidently  includes  the  time  as 
well  as  the  form  of  service." 

A  statute  provided  that  at  its  annual  meet- 
ing a  county  board  should  fix  the  salaries 
of  county  officers  who  "  are  to  be  elected  for 
the  ensuing  year."  Another  statute  provided 
that  when  by  resolution  a  county  board  should 
make  a  sheriff  a  salaried  officer,  it  should  be 
the  duty  of  ihe  board  at  its  next  annual  meet- 
ing "  to  fix  the  salary  for  the  sheriff  in  the 
same  manner  as  salaries  are  fixed  for  other 
county  officers."  It  was  held  that  the  sheriff's 
salary  must  be  fixed  at  a  meeting  piior  to  the 
election  of  the  sheriff.  The  court  said:  "  The 
word  manner  in  a  statute  may  undoubtedly 
include  '  time,'  if  such  seems  to  have  been  the 
intent  of  the  lawmakers."  State  v.  McClure, 
91  Wis.  314. 

Manner  Not  Including  Time.  —  See  State  v. 
California  Virginia  Min.  Co.,  13  Nev.  216; 
State  v.  Eureka  Consol.  Min.  Co.,  8  Nev.  29. 
See  also  Acraman  v.  Herniman,  16  Q.  B.  1003, 
71  E.  C.  L.  1003;  U.  S.  z-.  Morris,  I  Curt.  (U. 
S.)  26. 

Ordinary  Manner.  —  See  Ordinary. 

2.  Manor.  —  Bouv.  L.  Diet.  See  also  Elphin- 
stone  on  Deeds  592. 

In  Delacherois  v.  Delacherois,  11  H.  L.  Cas. 
83,  it  was  said :  "  Without  attempting  to  define 
a  manor  in  the  abstract,  it  is  enough  to  say 
that  the  seizin  of  a  defined  district,  with  the 
power  of  subinfeudation  therein,  and  the  ex- 
istence of  freeholders  holding  of  the  manor, 
and  the  right  to  a  court  baron  in  wiich  the 
feudatories  are  judges,  does  of  itself  consti- 
tute a  seigniory  or  manor  within  the  consid- 
erations applicable  to  the  present  case." 

The  word  manor  is  of  large  extent  and  may 
comprehend  many  things.  Hill  v.  Grange, 
Plowd.  168. 

Wills.  —  As  to  what  will  pass  by  grant  of  a 
manor,  or  a  reputed  manor,  see  Doe  v.  Wil- 
liams, 12  L.  J.  Exch.  42Q,  11  M.  &  W.  803; 
Mallet  v.  Mallet,  Cro.  Eliz.  524;  Finch's  Case, 
6  Coke  64^;  Treswallen  z>.  Penhules,  2  Rolle 
66;  Marsh's  Case,  1  Leon  26;  Delacherois  v. 
Delacherois,  11  H.  L.  Cas.  62,  13  W.  R.  24,  10 
L.  T.  N.  S.  884,  4  N.  R.  501;  Hicks  v.  Sallit, 
i'W.  R.  226,  2  Eq.  Rep.  818;  Darell  v.  Wybarne, 
2  Dyer  207^;  Paice  v.  Canterbury,  14  Ves.  Jr. 
364;  Roe  :•.  Wegg,  6  T.  R.  70S. 

3.  Bouv.  L.  Diet.  See  also  People  v.  Van 
Rensselaer,  9  N.  Y.  291. 

4.  Synonymous  with  Dwelling  House.  —  Fire 
Department  v.  Buhler,  35  N.  Y.  182. 

In  an  indictment  for  burglary,  a  house  was 
held  sufficiently  described  as  a  dwelling  house 
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not  only  the  principal  house,  but  appurtenant  buildings.1 

MANSLAUGHTER.  —  See  the  title  MURDER  AND  MANSLAUGHTER. 
MANUAL.  —  See  note  2. 

MANUFACTORY.  — See  Factory  —  Manufactory,  vol.  12,  p.  705. 
MANUFACTURE  —  MANUFACTURER  —  MANUFACTURING,  ETC.  (See 

the  titles  EXEMPTIONS  (FROM  TAXATION),  vol.  12,  p.  345  ;  IMPLIED  WARRAN- 
TIES, vol.  15,  p.  1210;  Patents;  Revenue  Laws;  Sales;  Taxation;  and 
see  FACTORY,  vol.  12,  p.  705).  — The  word  "manufacture"  has  been  defined 
as  "  the  process  of  making  anything  by  art  or  of  reducing  materials  into  form 
fit  for  use  by  hand  or  machinery."  3  Also,  anything  made  or  manufactured  by 
hand  or  manual  dexterity,  or  by  machinery ;  to  form  by  manufacture  or  work- 
manship by  the  hand  or  by  machinery  ;  to  make  by  art  and  labor.4  A  manu- 
facturer is  one  who  is  engaged  in  the  business  of  working  raw  materials  into 
wares  suitable  for  use.5 


by  the  word  mansion.  Com.  v.  Pennock,  3  S. 
&  R.  (Pa.)  199. 

1.  Appurtenants.  —  Fletcher  v.  State,  10  Lea 
(Term.)  338,  1  Hale  P.  C.  558;  Bac.  Abr.,  lit. 
Burglary.  E. 

2.  Driving  Street  Car.  —  In  Cook  v.  North 
Metropolitan  Tramways  Co.,  18  Q.  B.  D.  683, 
it  was  held  that  driving  a  tram  car  was  not 
manual  labor  within  the  English  Employers' 
Liability  Act.  Compare  Wilson  v.  Glasgow 
Tramways  Co.,  5  Ct.  Sess.  Cas.  (4th  ser.)  982. 

An  Omnibus  Conductor  is  not  a  person  "  en- 
gaged in  manual  labor."  Morgan  v.  London 
General  Omnibus  Co.,  13  Q.  B.  D.  832,  where 
Brett,  M.  R.,  said:  "  He  is  not  '  engaged  in 
manual  labor;'  he  does  not  lift  the  passengers 
into  and  out  of  the  omnibus;  it  is  true  that  he 
may  help  to  change  the  horses,  but  his  real 
and  substantial  business  is  to  invile  persons 
to  enter  the  omnibus  and  to  take  and  keep  for 
his  employers  the  money  paid  by  the  passen- 
gers as  their  fares."  And  Bowen,  L.  J.,  said: 
"  It  seems  to  me  that  '  manual  labor  '  can  only 
mean  '  labor  performed  by  hand;'  and  it  is 
very  plain  that  the  plaintiff  is  not  engaged  in 
work  of  that  kind." 

Grocer's  Clerk.  —  In  Bound  v.  Lawrence, 
(1892)  1  Q.  B.  226,  the  appellant,  a  grocer's 
assistant,  whose  duty  it  was  to  serve  custom- 
ers in  a  shop,  had  also  other  duties  involving 
manual  labor,  such  as  making  up  parcels  for 
customers,  carrying  parcels  from  the  shop  to 
the  cart  at  the  door,  and  bringing  up  goods 
from  the  cellar  to  the  shop.  It  was  held,  re- 
versing the  decision  of  the  Queen's  Bench 
Division,  that  such  occupations  were  inci- 
dental to  his  real  and  substantial  employment 
as  a  salesman,  and  that  he  was  not  engaged 
in  manual  labor  within  the  meaning  of  the 
Employers  and  Workmen  Act,  1875.  Fry.  L. 
J.,  said:  "  If,  then,  the  words  '  manual  labor  ' 
are  to  have  the  full  significance  which  could 
be  put  on  them,  they  would  be  extended  to 
every  kind  of  employment.  That  cannot  be 
the  true  meaning  of  the  statute,  but  some 
more  confined  interpretation  must  be  arrived 
at.  I  agree  that  this  must  be  done  hy  looking 
to  the  nature  of  the  substantial  employment, 
and  not  to  matters  that  are  incidental  and 
accessory." 

Logging.  (See  also  the  title  Logs  and  Lum- 
ber, ante,  p.  522.)  —  "  Manual  labor"  in  cut- 
ting, banking,  or  driving  logs  or  timber  "  in- 
cludes the  use  and  earnings  of  all  implements. 


instrumentalities,  or  agencies,  such  as  axe, 
cant  hook,  team,  or  the  like,  which  are  actually 
used  in  and  necessary  to  the  performance  of 
such  labor  by  the  lumberman  or  logger." 
Martin  v.  Wakefield,  42  Minn.  177. 

3.  Manufacture.  —  See  Landgraf  v.  Kuh,  188 
111.  495;  Atty.-Gen.  v.  Lorman,  59  Mich.  163, 
164. 

4.  Atty.-Gen.  v.  Lorman,  59  Mich.  163,  164, 
quoting  Worcester's  Diet. 

To  Make  with  the  Hand.  —  In  Landgraf  v. 
Kuh,  188  111.  495,  it  was  held  that  while  the 
original  meaning  of  the  word  manufac t tire  is 
to  make  with  the  hand,  the  definition  of  the 
term  is  not  confined  to  this  original  significa- 
tion. See  also  Lawrence  v.  Allen,  7  How.  (U. 
S  )  794;  Carlin  -/.  Western  Assur.  Co.,  57  Md. 

5.  Manufacturer.  • —  People  v.  New  York  Float- 
ing Dry  Dock  Co  ,  (Supm.  Ct.)  63  How.  Pr. 
(N.  Y.)  453;  New  Orleans  v.  Le  Blanc,  34  La. 
Ann.  597;  New  Orleans  v.  Ernst,  35  La.  Ann. 
746;  State  v.  American  Sugar  Refining  Co.,  51 
La.  Ann.  562;  In  re  Capital  Pub.  Co.,  3  Mac- 
Arthur  (D.  C.)  412.  See  also  Norris  v.  Com., 
27  Pa.  St.  496. 

A  manufacturer  is  defined  to  be  "  a  work- 
man," "  an  artificer."  Johnson's  Diet.,  fol- 
lowed'in  Parkerson  z.  Wightman,  4  Strobh.  L. 
(S.  Car.)  365. 

Generic  Term.  —  In  Rosenbaum  v.  Newbern, 
118  N*.  Car.  103,  it  was  said,  per  Furches,  J., 
dissenting:  "  It  is  true  that  manufacturer  is  a 
generic  term,  but  this  is  subdivided  into  many 
kinds  of  manufacturers,  such  as  a  manufac- 
turer of  cotton,  of  tobacco,  steam  engines, 
farming  implements,  and  so  many  others  that 
the  generic  term  manufacturer  does  not 
amount  to  a  definition,  and  one  gets  no  defi- 
nite information  as  to  the  business  in  which 
the  party  is  engaged  from  this  general  term." 
Compare  State  v.  Worth,  116  N.  Car.  1007. 

Manufactured.  —  "  Nearly  all  artificial  prod- 
ucts of  human  industry,  nearly  all  such  ma- 
terials as  have  acauired  changed  conditions 
or  new  and  specific  combinations,  whether 
from  the  direct  action  of  the  human  hand, 
from  chemical  processes  devised  and  directed 
by  human  skill,  or  by  the  employment  of 
machinery,  *  *  *  are  now  commonly  des- 
ignated as  manufactured."  Carlin  v.  Western 
Assur.  Co.,  57  Md.  526. 

Manufacturing.  —  The  process  of  manufac- 
turing has  been  defined  to  be  "  making  an 
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article  either  by  hand  or  machinery  into  a  new 
form,  capable  of  being  used  and  designed  to 
be  used  in  ordinary  life."  Lawrence  Allen, 
7  How.  (U.  S.)  794. 

Manufacturing  and  Commerce  Distinguished.  — 
See  Commerce,  vol.  6,  p.  220.  See  also  the 
title  Interstate  Commerce,  vol.  17,  p.  34. 

Double  Meaning  —  Operation  of  Making  and 
the  Thing  Made.  —  Merrill  v.  Yeomans,  Holmes 
(U.  S.)  332  (a  patent  case.) 

"  The  word  manufacture  in  the  statute  [of 
monopolies,  21  Jac.  I.,  c.  3]  must  be  construed 
in  one  of  two  ways:  it  may  mean  the  machine 
when  completed,  or  the  mode  of  constructing 
the  machine."  Morgan  v.  Seaward,  2  M.  & 
W.  558.  See  also  Rex  v.  Wheeler,  2  B.  &  Aid. 
349. 

Manufacture  and  Sell.  —  A  grant  by  a  patentee 
of  "  the  sole  and  exclusive  right  to  manufac- 
ture and  sell  "  machines  of  the  patented  in- 
vention in  a  specified  city  gives  by  implication 
to  a  purchaser  from  such  manufacturer  the 
right  to  use  the  machine  until  it  is  worn  out, 
wherever  he  pleases.  May  v.  Chaffee,  2  Dill. 
(U.  S.)  385. 

Manufactured  and  Used.  —  In  an  action 
brought  to  recover  a  royalty  for  an  article 
"  manufactured  and  used"  by  the  government 
without  a  license,  this  term,  in  the  case  of  a 
hoop  attachment  for  stacking  arms,  was  con- 
strued to  mean  the  completion  of  the  combi- 
nation, so  that  the  firearm  with  the  patented 
device  attached  to  it  was  ready  for  sale  or  mil- 
itary service.    Butler  v,  U.  S.,  23  Ct.  CI.  335. 

New  Article.  —  In  Baumgarten  v.  Magone, 
50  Fed.  Rep.  71,  it  was  said:  "  As  to  what 
constitutes  a  manufacture  I  will  follow  the 
language  of  the  Supreme  Court  in  the  case  re- 
ferred to  by  counsel,  Hartranft  v.  Wiegmann, 
121  U.  S.  609,  bui  as  adapted  to  a  case  which 
was  tried  in  the  Circuit  Court  for  this  district, 
U.  S.  v.  Semmer,  41  Fed.  Rep.  324;  and  I  will 
say  to  you  that  '  the  mere  fact  of  the  application 
of  labor  to  an  article,  either  by  hand  or  by 
mechanism,  does  not  make  the  article  necessa- 
rily a  manufactured  article,  within  the  mean- 
ing of  that  term  as  used  in  the  tariff  laws, 
unless  the  application  of  such  labor  is  carried 
to  such  an  extent  that  the  article  suffers  a 
species  of  transformation,  and  is  changed  into 
a  new  and  different  article,  having  a  distinct 
name,  character,  or  use.'  "  See  also  Schriefer 
v.  Wood,  5  Blatchf.  (U.  S.)  216,  21  Fed.  Cas. 
No.  12,481;  Murphy  v.  Arnson,  96  U.  S.  134. 
And  see  Crane  v.  Price,  4  M.  &  G.  580,  43  E. 
C.  L.  301,  where  it  was  held  that  a  combina- 
tion of  an  old  invention  with  the  new  one  did 
not  prevent  the  result  being  a  "  new  manufac- 
ture." See  also  Boulton  v.  Bull,  2  H.  Bl.  463, 
Fess.  Pat.  67;  New  Orleans  v.  Le  Blanc,  34  La. 
Ann.  597. 

Place  of  Manufacture.  —  The  "  place  of  man- 
ufacture" at  which  liquors  might,  under  a 
statute,  be  sold  without  license  or  tax  was 
held  to  be  confined  to  the  distillery  or  to  places 
so  near  thereto  as  to  be  used  in  the  busi- 
ness of  distilling.  State  v.  Whissenhunt,  98  N. 
Car.  682.  See  generally  the  title  In  toxicating 
Liquors,  vol.  17,  p.  189. 

Place  of  Taxation.  (See  also  the  title  Tax- 
ation.)—  A  manufacturer  may  carry  on  the 
same  kind  of  manufacturing  business  at  sev- 
eral different  places  within  the  state  in  such  a 


way  that  for  the  purpose  of  taxes  the  business 
at  each  place  will  be  a  separate  business. 
State  v.  Clarke,  64  Minn.  556. 

Producer  and  Manufacturer.  —  The  manufac- 
turer of  sugar,  and  not  the  producer  of  the 
sugar  cane,  is  the  person  entitled  to  the 
bounty  on  sugar  granted  by  Act  Cong  March 
2,  1895,  c.  189.  Allen  v.  Smith,  173  U.  S.  399. 
See  also  Tide  Water  Oil  Co.  v.  U.  S.,  171  U. 
S.  216. 

Farmer. —  In  In  re  Kenyon,  6  Nat.  Bankr. 
Reg.  240,  it  was  said:  "  A  farmer  is  nol  to  be 
considered  a  manufacturer  in  the  commercial 
sense  when  he  confines  his  business  to  the 
manufacture  of  the  milk  of  his  cows  into 
butter  and  cheese;  nor  when  he  converts  the 
products  of  his  farm  into  beef  and  pork.  But 
it  does  not  follow  that  when  he  makes  it  a  part 
of  his  business  to  buy  milk  and  manufacture 

I  he  same  into  butter  and  cheese,  or  to  purchase 
the  products  of  other  farms  and  other  stock 
than  those  of  his  own  and  manufacture  the 
same  into  beef  and  pork,  he  is  not  a  manufac- 
turer within  the  meaning  of  the  act." 

Animal  Charcoal  or  Bone  Black  has  been  held 
to  be  a  manufacture  of  bone.  Schiiefer  v. 
Wood,  5  Blatchf.  (U.  S.)  215. 

Aqueduct  Company  as  Manufacturing  Company. 
—  See  the  definition  Machine — Machinery, 
ante,  p  604. 

A  Baker  has  been  held  not  to  be  a  manu- 
facturer entitled  to  exemption  from  a  license 
tax.    State  v.  Eckendorf,  46  La.  Ann.  131. 

A  Bookbinder  and  blank-book  maker  is  a  man- 
ufacturer.   Seeley  v.  Gwillim,  40  Conn.  106. 

Butcher.  —  A  person  who  purchases  and 
slaughters  hogs,  for  the  purpose  of  adding  to 
the  value  thereof  by  certain  processes  and 
combination  with  other  materials  —  whereby 
they  are  converted  into  bacon,  lard,  and  cured 
meats  —  with  a  view  of  making  a  gain  or 
profit  thereby,  is  a  manufacturer,  and  is  tax- 
able as  such.  Engle  v.  Sohn,  41  Ohio  St. 
691. 

So  in  People  v.  Roberts,  20  N.  Y.  App.  Div. 
521,  a  foreign  corporation  engaged  in  buying 
sheep,  convening  them  into  mutton,  refriger- 
ating the  mutton  by  such  process  as  to  improve 
its  quality  and  preserve  it,  also  converting 
other  parts  of  the  sheep  into  marketable  prod- 
ucts, was  held  to  be  engaged  in  manufacture 
within  the  state  of  New  York,  and  therefore 
exempt  from  taxation;  but  this  ruling  was 
reversed  on  appeal  in  People  v.  Roberts,  155 
N.  Y.  408. 

Contractor  Employing  Others. — -The  plaintiff 
was  the  owner  of  a  patent  for  the  exclusive 
manufacture  and  sale  of  a  certain  "  concen- 
trator," and  employed  others  to  construct  the 
machines  for  him  at  so  much  apiece,  and  then 
sold  them  at  about  one  hundred  per  cent,  ad- 
vance on  the  price  paid  for  their  construction. 
It  was  held  that  the  plaintiff  was  a  manufac- 
turer, within  a  law  prescribing  the  assessment 
of  taxes.    Hendy  v.  Soule,  Deady  (U.  S.)  400, 

II  Fed.  Cas.  No.  6,359. 

Copper  Plates. —  In  U.  S.  v.  Potts,  5  Cranch 
(U.  S.)  284,  it  was  held  that  copper  plates 
turned  up  at  the  edge  were  not  manufactured 
copper  within  a  revenue  law. 

Coral. —  In  Bailey  v.  Schell,  5  Blatchf.  (U. 
S.)  195,  it  was  held  that  coral  cut  into  the  form 
of  a  cameo,  and  not  set,  and  known  as  a  coral 
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cameo  in  commerce,  was  liable  to  duty  as 
"  coral  cut  or  manufactured." 

Cotton.  —  Th^  weaving  of  cotton  thread  into 
a  covering  for  strips  of  sted  to  be  used  for 
making  crinoline  skirts  is  a  "  manufacture  of 
cotton."  Whymper  v.  Harney,  18  C.  B.  N.  S. 
243,  114  E.  C.  L.  243.  See  also  Morlot  v.  Law- 
re  nee,  1  Blatchf.  (U.  S.)  608 ;  Arthur  v.  Herman, 
96  U.  S.  141;  Arthur  v.  Rheims,  96  U.  S.  143; 
Kohlsaat  v.  Murphv,  96  U.  S.  153;  Fisk  v. 
Arthur.  103  U.  S.  431;  U.  S.  v.  Churchhill, 
106  Fed.  Rep.  672.  See  also  infra,  this  note. 
Silk. 

Ebony, — Fancy  boxes  made  of  common  wood 
and  vene  ered  with  ebony  are  "  manufactures 
of  ebony."    Sill  v.  Lawrence,  1  Blalchf.  (U. 

S  )  6  )5. 

Electric-light  Company.  —  In  Com.  11.  Key- 
stone Electric  Light,  etc.,  Co.,  193  Pa.  St.  245, 
it  was  held,  where  a  statute  provided  that  the 
purchasers  at  a  judicial  sale  of  the  property 
and  franchises  of  a  manufacturing  corpora- 
tion might  reorganize  the  company,  that  an 
electric-light,  heat,  and  power  company  was  a 
manufacturing  company. 

But  see  the  title  Exemptions  (from  Tax- 
ation), vol.  12,  pp.  346-7,  for  cases  deciding 
the  question  whether  such  companies  are  with- 
in certain  exemptions  from  taxation. 

Firewood.  —  In  Correio  v.  Lynch,  65  Cal,  273, 
it  was  held  that  firewood  was  not  a  manufac- 
tured article  within  a  statute  providing  that 
where  an  article  is  manufactured  under  an 
order  for  a  particular  purpose  the  manufac- 
turer by  the  sale  warrants  that  it  is  reasonably 
fit  for  that  purpose.  See  also  the  titles  Im- 
plied Warranties,  vol.  15,  p.  1210;  Sales. 

Forge  or  Furnace  for  Manufacturing  Iron.  — 
To  erect  a  forge  for  the  purpose  of  healing 
iron  and  moulding  and  working  it  into  differ- 
ent articles  is  no  breach  of  a  covenant  prohib- 
iting the  erection  of  a  forge  or  furnace  for  the 
"  manufacturing  of  iron."  Rogers  v.  Dan- 
forth,  9  N.  J.  Eq  289. 

A  person  employed  in  an  establishment 
where  castings,  farming  implements,  ani 
machinery  are  made  from  melted  pig  and  scrap 
iron  is  not  exempt  from  jury  service  as  a  per- 
son in  actual  employment  of  an  "  iron  manu- 
facturing company."  People  v.  Holdridge.  4 
Lans.  (N.  Y.)  511. 

Goods — Glass,  Drapery,  Ironmongery,  Stationery. 
—  Where  a  railway  company  was  entitled  to 
charge  a  certain  rate  for  "  manufactured 
goods,"  it  was  held  that  this  term  "  must  bs 
understood  in  a  popular  sense,  and  must  mean 
not  merely  goods  produced  from  the  raw  state 
bv  manual  skill  and  labor,  but  such  as  are 
ordinarily  produced  in  manufactories;  and  we 
should  therefore  exclude  stationery  and  in- 
clude shoes,  ironmongery,  glass,  and  drapery. 
It  should  be  observed,  however,  that  having 
given  what  we  conceive  to  be  the  meaning  of 
the  term,  the  application  of  that  meaning  to 
particular  articles  is  a  question  of  fact,  not  of 
law;  and  what  we  have  suggested  in  this  re- 
spect is  not  to  be  taken  as  conclusive."  Parker 
v.  Great  Western  R.  Co.  6  El.  &  Bl.  109,  88  E. 
C.  L.  109. 

Grinding  Corn.  —  Where  special  rates  were 
allowed  by  railroads  for  the  encouragement  of 
manufactures,  the  court  said:  "  Manufacture 
means  to  make  anything  by  hand  or  artificial 


device.  Hence  that  the  making  of  corn  into 
meal  is  manufacturing,  there  can  be  no 
doubt."  Louisville,  etc.,  R.  Co.  v.  Fulgham, 
gt  Ala.  558.    See  also  infra,  this  note,  Mills. 

Gun  Blocks.  —  In  U.  S  v.  Windmuller,  42 
Fed.  Rep.  292,  gun  blocks  were  held  to  be 
manufactures  of  wood. 

Hair  —  Revenue  Laws.  —  See  Arthur  v.  But- 
terfiel  1,  125  U.  S.  70.  And  see  the  title  Revk- 
nue  Laws. 

Hay. —  In  Frazee  v.  Moffitt,  20  Blatchf.  (U. 
S.)  267,  it  was  heli  that  pressed  and  baled  hay 
was  not  a  manufactured  article  within  a  reve- 
nue law. 

Hemp.  —  It  seems  that  the  term  "  a  manu- 
facture of  hemp,''  used  in  a  tariff  act,  cannot 
properly  include  an  article  generally  known 
in  commerce  as  "  hemp  carpeting,"  but  in 
the  manufacture  of  which  no  hemp  is  actually 
used.    Baxters.  Max  well,  4  Blatchf.  (U.  S.)  32. 

Manufacturing  Corporation  —  Bankruptcy.  — 
See  the  title  Insolvency  and  Bankruptcy,  vol. 
16,  p.  659. 

Ice.  —  "  The  rutting  of  ice  produced  by  the 
agencies  of  nature  on  the  surface  of  a  pond, 
into  pieces  of  a  size  convenient  for  handling, 
and  storing  the  pieces  in  a  building,  cannot 
in  any  proper  sense  be  called  a  manufacture." 
Byers  v.  Franklin  Coal  Co.,  106  Mas?  131; 
Hi'.linger  v.  Westford,  135  Mass.  262.  See  to 
the  same  effect  People  v.  Knickerbocker  Ice 
Co.,  99  V.  Y.  183  But  see  contra,  Atty.-Gen.  v. 
Lonnan,  57  Mich.  164,  60  Am.  Rep.  287,  where 
ice  cutting  was  held  to  be  manufacturing. 

India-rubber  Shoes  made  by  dipping  a  mould 
into  the  gum  while  in  a  liquid  state,  are  duti- 
able as  "  manufactured  articles."  Lawrence 
v.  Allen,  7  How.  (U.  S.)  785. 

Iron.  — Iron  show  cards  are  "  manufactures 
of  iron."  Forbes  Lithograph  Mfg  Co.  v. 
Worthington,  132  U.  S.  655.  So  are  hairpins. 
Robertson  v.  Rosenthal,  132  U.  S.  460. 

A  statute  exempted  from  jury  duty  persons 
in  the  employment  of  an  iTOn-manufacturing 
company.  It  was  held  that  this  did  not  apply- 
to  companies  engaged  in  making  articles  from 
iron  manufactured,  but  included  enly  com- 
panies engaged  in  manufacturing  iron.  Peo- 
ple v.  Holdridge,  4  Lans.  (N.  Y.)  511. 

Locomotives.  —  In  Norris  v.  Com.,  27  Pa.  St. 
496,  it  was  held  that  locomotives  were  the  ex- 
clusive manufactures  of  a  firm,  within  the 
meaning  of  a  tax  act,  notwithstanding  a  por- 
tion of  the  materials  used  in  their  construction 
were  purchased  by  the  manufacturers. 

Lumber.  —  In  U.  S.  r.  Hathaway,  4  Wall. 
(U.  S.)  404,  staves  for  pipes,  hogsheads,  and 
other  casks  were  held  to  be  manufactures  of 
lumber  within  a  revenue  statute. 

Shingles  have  been  held  to  be  manufactures 
of  wood  within  a  revenue  statute.  Stockwell 
v.  U.  S.,  3  Cliff.  (U.  S.)  284. 

But  in  Pardee's  Appeal,  100  Pa.  St.  408,  it 
was  held  that  the  business  of  cutting  sawlogs 
and  driving  them  to  the  place  of  manufacture 
was  not  included  within  the  words  "  norks, 
mines,  manufactory,  or  other  business"  in  a 
statute  giving  a  labor  lien.  See  also  the  title 
Logs  and  Lumber,  ante,  p.  522. 

So  in  In  re  Chandler,  1  Lowell  (U.  S.)47S.  4 
Nat.  Bankr.  Reg.  213,  5  Fed.  Cas.  No.  2,591, 
it  was  held  that  one  who  prepared  for  market 
and  sold  lumber  which  was  the  growth  of  his 
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own  land  was  a  manufacturer,  wilhin  a  bank- 
ruptcy statute. 

Marble  Blocks.  —  In  Baumgarten  v.  Magone, 
50  Fed.  Rep.  69,  it  was  held  that  small  blocks 
of  marble  used  in  mural  decorations,  pave- 
ments, vestibules,  etc.,  were  manufactures  of 
marble  within  the  tariff  law.  but  in  U.  S.  v. 
Wilson,  28  Fed.  Cas.  No.  16,736,  1  Hunt 
Merch.  Mag.  167,  cited  in  Harlranft  v.  Wieg- 
mann  121  U  S.  615,  it  was  held  that  marble 
which  had  been  cut  into  blocks  for  the  con- 
venience of  transportation  was  not  "manufac- 
tured marble." 

Metals.  — In  Meyer  v.  Arthur,  91  U.  S.  576, 
it  was  held  that  white  lead,  nitrate  of  lead, 
oxide  of  zinc,  and  dry  or  orange  mineral  were 
not  "  manufactures  of  metals,"  within  the 
meaning  of  a  tariff  act.  And  this  case  was 
approved  in  Murphy  v.  Arnson,  96  U.  S.  131, 
cited  supra,  this  note,  New  Process. 

Mills. — A  flour  mill  driven  by  steam  and 
furnished  with  a  middlings  purifier,  bran 
duster,  belling',  and  other  machinery  was  held 
to  be  a  "  manufacturing  establishment,"  in 
Carlin  v.  Western  Assur.  Co.,  57  Md.  515,  40 
Am.  Rep.  44.0,  446,  note.  See  also  Louisville, 
etc.,  R.  Co.  v.  Fulgham,  91  Ala.  555. 

Query  as  to  whether  merchants  or  manu- 
facturers include  millers,  as  those  terms  are 
used  in  a  city  ordinance  permitting  merchants 
and  manufacturers  partially  to  occupy  side- 
walks when  goods  are  being  received  and 
shipped.    Owen  v.  Brockschmidt,  54  Mo.  288. 

Mining  Company.  —  In  Byers  v.  Franklin 
Coal  Co.,  106  Mass.  131,  it  was  held  that  a 
mining  company  was  not  a  manufacturing 
corporation  within  a  statute  relating  to  the 
liabilities  of  officers  and  stockholders  of  man- 
ufacturing corporations.  See  also  In  re 
Rallins  Gold,  etc.,  Min.  Co.,  102  Fed.  Rep. 
982;  Com.  v.  Lackawanna  Iron,  etc.,  Co., 
129  Pa.  St.  346,  25  Am.  &  Eng.  Corp.  Cas. 
320. 

A  Natural-gas  Company  has  been  held  not  to 
be  engaged  in  a  manufacturing  business. 
Emerson  v.  Com.,  108  Pa.  St.  in. 

Newspaper.  —  The  publishers  of  a  daily  paper 
and  proprietors  of  a  book  and  job  printing 
office  were  held  to  be  manufacturers  wilhin 
the  meaning  of  a  bankruptcy  act.  In  re  Ken- 
yon,  6  Nat.  Bankr.  Reg.  238. 

But  in  In  re  Capital  Pub.  Co.,  18  Nat.  Bankr. 
Reg.  319,  it  was  held  that  a  publisher  of  a 
weekly  paper  was  not  a  manufacturer  within 
a  bankruptcy  act.  And  this  latter  case  was 
followed  in  Evening  Journal  Assoc.  v.  State 
Board  of  Assessors,  47  N.  J.  L.  36. 

Partner.  — A  member  of  a  firm  engaged  in 
the  manufacture  of  friction  matches  is  a  man- 
ufacturer of  friction  matches,  with  whom  the 
government  may  deal  as  such.  U.  S.  v. 
Wecdon,  3  Fed.  Rep.  623. 

Pattern  Pieces  of  Paperhanging  were  held  to 
be  "  articles  of  manufacture,"  within  the 
meaning  of  the  statute  5  &  6  Vict.,  c.  100. 
Heywood  v.  Potter,  1  El.  &  Bl.  448,  72  E.  C. 
L.  448. 

The  Printer  of  Calicoes  has  been  held  not  the 
"  maker  or  manufacturer  of  them,"  so  as  to 
render  them  liable  when  in  his  hands  to  seiz- 
ure under  an  extent  for  bygone  duties.  Rex 
v.  Tregoning,  2  Y.  &  J.  138. 

Battan.  —  In  Foppes   v.  Magone,  40  Fed. 


Rep.  570,  it  was  held  that  the  centre  cores  of 
rattans  after  stripping  off  the  outer  covering 
or  enamel  were  reeds  unmanufactured,  but 
that  oval  reeds  made  therefrom  by  a  subse- 
quent process  were  reeds  manufactured,  un- 
der a  tariff  act.  See  also  U.  S.  v.  Foppes,  99 
Fed.  Rep.  558. 

Stock  "  Manufactured  and  in  Process  of  Manu- 
facture "  —  Fire  Insurance.  —  See  the  title  Fike 
Insurance,  vol.  13,  p.  113, 

Process  Complete  —  Beady  for  Sale.  —  "  Manu- 
factured goods  means  goods  the  manufacture 
of  which  is  completed,  so  that  the  goods  are  in 
a  condition  to  be  sold,  and  so  that  all  that 
needs  to  be  clone,  if  a  purchaser  asks  for  them, 
is  to  deliver  them."  U.  S.  v.  A  Quantity  of 
Tobacco,  5  Ben.  (U.  S.)  129. 

So  in  Rex  v.  Woodhead,  I  M.  &  Rob.  549,  it 
was  held  that  goods  remain  in  "  a  stage,  pro- 
cess, or  progress  of  manufacture,"  within  the 
meaning  of  a  statute,  though  the  texture  be 
complete,  if  they  are  not  yet  brought  into  a 
condition  fit  for  sale. 

Befuse.  —  In  Holden  v.  Clancy,  58  Barb.  (N. 
Y.)  597,  it  was  held  that  an  article  named  in  a 
contract  as  "  slops  from  their  distillery  "  does 
not  constitute  a  manufactured  article  wilhin 
the  rule  which  implies  a  warranty  of  merchant- 
able quality.  See  also  Seeberger  v.  Castro,  153 
U.  S.  35,  set  out  infra,  this  note  Scraps  of 
Tobacco. 

"Manufacture  and  Keeping"  of  Gunpowder. — 

See  the  title  Explosions  and  Explosives,  vol. 
12,  p.  507. 

Bocks.  —  Where  two  operations  were  neces- 
sary to  fit  stones  to  be  placed  in  a  wall,  one  of 
reducing  them  by  blows  of  hammers  to  a  suit- 
able size  and  degree  of  smoothness,  and  the 
other  of  dressing  them  by  masons,  and  the 
parties  to  an  agreement  for  blasting  and  ex- 
cavating rocks  agreed  that  the  rocks  so  blasted 
should  be  manufactured,  it  was  held  that  the 
terms  of  such  agreement  were  sufficiently 
complied  with  by  breaking  the  stones  into 
proper  sizes  and  shapes  and  making  them 
sufficiently  smooth  to  be  submitted  to  masons 
for  dressing  by  them,  so  as  to  be  fit  to  go  into 
the  wall.    Tone  v.  Doelger,  6  Robt.  (N.  Y.)  251. 

Scraps  of  Tobacco.  —  Tobacco  scraps  consist- 
ing of  clippings  from  the  ends  of  cigars  and 
pieces  broken  from  the  tobacco  of  which  cigars 
were  manufactured,  not  being  fit  for  any  use 
in  the  condition  in  which  they  were  imported, 
were  held  not  to  be  dutiable  as  manufactured 
tobacco.  Seeb  rger  v.  Castro,  153  U.  S.  35. 
See  also  Holden  v.  Clancy,  58  Barb.  (N.  Y.) 
590,  set  out  supra,  this  note,  Refuse. 

Shells.  —  In  Hartranft  v.  Wiegmann,  121  U. 
S.  609,  it  was  held  that  shells  cleaned  by  acid 
and  ground  on  an  emery  wheel,  some  of  them 
being  afterwards  etched  by  acid,  and  all  being 
intended  for  sale  for  ornaments  as  shells,  were 
not  dutiable  as  manufactures  of  shells. 

Shipbuilding.  —  In  Palmer's  Shipbuilding, 
etc.,  Co.  v.  Chaytor,  L.  R.  4  Q.  B.  212,  it  was 
said:  "  I  cannot  bring  myself  to  think  that 
such  a  process  as  the  making  or  rather  build- 
ing of  a  ship  was  intended  by  such  a  definition 
of  '  manufacturing  process  '  as  is  given  in 
subsection  7  [of  30  &  31  Vict.,  c.  103.  §  3],  viz., 
'  any  manual  labor  incidental  to  the  making 
of  any  article  or  part  of  an  article.'  " 

Silk.  —  Chinese  shoes,  consisting  of  an  up. 
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MANUFACTURING  CORPORATIONS.  —  See  the  titles  Corporations,  vol.  7, 
p.  620;  Exemptions  (from  Taxation),  vol.  12,  p.  266;  Insolvency  and 
Bankruptcy,  vol.  16,  p.  659;  Officers  and  Agents  of  Private  Corpo- 
rations ;  Stockholders. 

MANU  FORTI.  —  See  note  1. 

MANUMISSION.  —  Manumission  is  an  act  by  which  property  is  renounced 
or  extinguished.* 


per  part  of  silk  or  cotton  and  a  sole  of  felt  and 
leather,  are  manufactures  of  silk  and  cotton 
respectively.  Swayne  v.  Hager,  37  Fed.  Rep. 
780.  See  also  Bernstein  v.  Baxendale,  6  C.  B. 
N.  S.  251,  95  E.  C.  L.  251;  Adams  v.  Bancroft, 
3  Sumn.  (U.  S.)  384.  And  see  supra,  this  note, 
Cotton. 

Slates. —  Quczre  whether  splitting  rock  into 
slates  and  shaping  them  for  sale  is  a  "  manu- 
facturing process  "  within  the  meaning  of  30 
&  31  Vict.,  c.  103,  §  3,  subsec.  7;  Kent  v.  Ast- 
ley,  L.  R.  5  9-  B.  19. 

Spectacles  are  ' '  manufactures  of  glass,  or  of 
which  glass  shall  be  a  component  material." 
Arthur  v.  Sussfield,  96  U.  S.  128.  See  also 
Roosevelt  v.  Maxwell,  3  Blatchf.  (U.  S.)  391. 

Store  — Manufacturing  Purposes.— Th  e  language 
in  a  deed  poll  that  a  piece  of  ground  is  to  be 
used  for  "  milling  or  manufacturing  purposes 
onlv  "  is  nol  a  covenant,  expressed  or  implied, 
that  the  grantee  will  erect  a  mill  of  any  kind 
upon  the  property.  Madore's  Appeal,  129  Pa. 
St.  25.  The  court  said  incidentally :  "  A  cove- 
nant to  use  property  for  manufacturing  pur- 
poses would  imply  the  right  to  use  it  for  all 
purposes  incident  to  such  object.  There  must 
bj  a  house  or  houses  for  those  who  operate 
the  establishment  to  live  in,  and  we  cannot 
say  that  a  store  to  supply  their  wants  is  not 
germane." 

Taylor.  —  In  State  v.  Johnson,  20  Mont.  367, 
it  was  held  that  a  merchant  tailor  was  not  a 
manufacturer  wilhin  a  statute  requiring  man- 
ufacturers to  pay  license  fees. 

Tailors  are  no',  manufacturers,  but  are  mer- 
chants.   Murray  v.  State,  11  Lea  (Tenn.)  218. 

Same  — •  Manufacture  of  Clothing. — The  articles 
of  association  of  a  corporation  stated  that  its 
business  should  be  "  the  manufacturing  of 
clothing  of  every  description,  and  the  sale  of 
clothing  so  manufactured,  and  the  transaction 
of  all  other  business  necessary  and  incidental 
to  such  manufacture  and  sale  of  clothing." 
It  was  held  1  hat  it  was  a  corporation  organized 
for  the  purpose  of  carrying  on  a  manufactur- 
ing business,  within  the  meaning  of  Const. 
Minn  ,  art,  10,  §  3,  which  provided  that  stock- 
holders in  any  corporation  except  those  organ- 
ized for  carrying  on  a.  manufacturing  business 
should  be  liable  to  the  amount  of  stock  owned 
by  them.  Nicollet  Nat.  Bank  v.  Frisk-Turner 
Co.,  71  Minn.  413.  See  also  the  title  Stock- 
holders. 

Same  —  Same  —  Fire  Escapes.  —  In  Landgraf 
v.  Kuh,  188  111.  484,  it  was  held  that  where  a 
considerable  number  of  employees  and  ten- 
ants in  a  building  were  engaged  in  making 
articles  of  wearing  apparel,  using  machines 
driven  by  electric  power,  the  building  was 
used  for  manufacturing  purposes,  within  an 
act  providing  that  buildings  used  for  man- 
ufacturing purposes  should  be  provided  with 
lire  escapes  of  a  certain  kind  and  number. 
See  also  the  title  Fire  Escapes,  vol.  13,  p.  82. 


Tin  Plates  were  held  not  to  be  included  in 
"manufactures  of  metals,"  in  May  v.  Sim- 
mons, 4  Fed.  Rep.  499,  the  reason  given  being 
that  they  were  ordinarily  specifically  desig- 
nated in  similar  acts. 

A  Trademark  representing  that  certain  per- 
sons were  manufacturers  of  plated  spoons  and 
forks  was  held  to  contain  no  substantial  mis- 
representation, it  appearing  that  those  persons 
superintended  the  manufactory,  directed  as  to 
the  style  and  quality  of  1  he  goods,  and  had  the 
general  supervision  of  the  manufacturing  and 
sale  thereof.  Meriden  Britannia  Co.  v.  Parker, 
39  Conn.  458,  the  court  saying.  "  Such  repre- 
sentation *  *  *  was  in  an  important  sense 
true.  All  that  the  public  or  the  trade  cared  to 
know  was  that  the  goods  were  the  production 
of  their  skill  and  experience."  See  generally 
the  title  Trademarks. 

Waterworks.  —  Under  a  statute  which  pro- 
vided for  the  creation  and  enforcement  of  liens 
by  mechanics,  materialmen,  etc.,  against  man- 
ufactories and  the  machinery  therein,  it  was 
held  that  a  waterworks  company  could  not 
be  held  to  be  a  manufacturing  corporation. 
Kentucky  Lead,  etc.,  Co.  v.  New  Albany 
Water- Works  Co.,  62  Ind.  63,  7  Cent.  L.  J.  419. 

Wool.  —  Worsted  shawls  with  cotton  borders 
are  not  "  manufactures  of  wool,  or  of  which 
wool  is  a  component  part."  "  If,  because 
worsted  is  made  of  wool,  all  manufactures 
of  worsted  become  woollen  manufactures, 
there  would  be  no  propriety  in  enumerating 
worsted  goods  as  a  distinct  class."  Elliott  v. 
Swartwout,  10  Pel.  (U.  S.)  151.  See  also 
Lennig  v.  Maxwell  3  Blatchf.  (U.  S.)  125. 

Wool  Tops.  —  In  U.  S.  v  Patton,  46  Fed. 
Rep.  462,  affirmed  159  U.  S.  500,  it  was  held 
that  wool  tops  torn  up  into  fragments  were  not 
a  manufacture  of  wool  within  a  tariff  law. 

Exemption  from  Taxation.  —  For  an  exhaustive 
discussion  of  the  terms  manufacture,  man- 
ufacturer, etc.,  under  statutes  creating  exemp- 
tions from  taxation,  see  the  title  Exemptions 
(from  Taxation),  vol.  12,  p.  266.  And  see 
these  recent  cases:  State  v.  Wilbert's  Sons 
Lumber,  etc.,  Co.,  51  La.  Ann.  1223  (sawmill); 
State  v.  American  Sugar  Refining  Co..  51  La. 
Ann.  562  (sugar  refinery);  Southern  Electric 
Light,  etc.,  Co.  v.  Philadelphia,  191  Pa.  St. 
170  (electric-light  company). 

1.  Manu  Forti.  —  The  offense  of  foicible  tres- 
pass must  be  charged  as  being  done  with 
a  strong  hand,  manu  forti,  which  implies 
greater  force  than  is  expressed  by  the  words 
vi  t-t  armis.  State  v.  Ray,  10  Ired.  L.  (32  N. 
Car.)  39.  See  also  the  title  Forcible  Entry 
and  Detainer,  9  Encyc.  of  Pl.  and  Pr.  26. 

2.  Manumission.  —  Fenwick  v.  Chapman,  9 
Pet.  (U.  S.)  472;  Bryan  v.  Walton,  14  Ga.  201; 
Crawford  v.  Moses,  10  Leigh  (Va  )  2S6;  Wil- 
liamson v.  Coalter,  14  Gratt.  (Va.)  3<jS.  These 
were  slave  cases.  See  also  State  v.  Emmons, 
2  N.  J.  L.  10;  State  v.  Prall,  1  N.  J.  L.  4. 
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MANURE.  —  The  name  "  manure  "  may  be  applied  to  all  substances  which 
subserve  the  purpose  of  enriching  the  soil  and  thus  increasing  the  crops  to  be 
raised  upon  it.1  Manure  made  in  the  usual  course  of  husbandry  upon  a  farm 
is  so  attached  to  and  connected  with  the  realty  that  in  the  absence  of  any 
express  stipulation  to  the  contrary  it  becomes  appurtenant  to  and  is  treated 
as  realty.8    But  manure  is  not  considered  as  realty  in  all  cases.3 

MANUSCRIPT.  —  "  Webster  treats  the  word  as  derived  from  Latin  manus, 
the  hand,  and  scribcre,  scriptum,  to  write,  and  as  synonymous  with  manu- 
scriptum,  meaning  literally  something  written  with  the  hand ;  a  book  or 
paper  written  with  the  hand,  or  a  written,  as  distinguished  from  a  printed, 
document."  * 

MANY.  —  "  The  term  '  many  '  is  a  very  indefinite  expression.  While  on 
the  one  hand  most  of  the  standard  dictionaries  interpret  the  word  to  mean 
'  numerous  '  and  '  multitudinous,'  the  same  authorities  recognize  it  as  synony- 
mous with  '  several,'  '  sundry,'  '  various,'  and  '  divers.'  The  Century  Diction- 
ary gives  one  definition  of  it  as  '  being  of  a  certain  number,  large  or  small.'  "  5 


In  Cleland  v.  Waters,  16  Ga.  505,  it  was 
said:  "  Manumission  is  the  withdrawal  or  re- 
nunciation of  dominion.  Whatever,  therefore, 
indicates  such  withdrawal  or  renunciation, 
whether  expressly  or  impliedly,  effectuates 
manumission."    This  was  a  slave  case. 

1.  Manure. —  Heller  v.  Magone,  38  Fed.  Rep. 
911,  where  a  clause  in  a  tariff  act  admitting 
free  of  duty  "  guano,  manures,  and  all  sub- 
stances expressly  used  for  manure  "  was  so 
interpreted.  See  generally  the  title  Revenue 
Laws. 

Where  an  act  exempted  from  tolls  carts  em- 
ployed in  carrying  "  mould,  dung,  soil,  marl, 
manure,  or  compost  employed  in  husbandry 
for  manuring  or  improving  land."  it  was  held 
th.it  this  exemption  included  soil  carried  by 
the  owner  to  be  deposited  in  a  place  belonging 
to  himself  and  there  sold  for  the  purpose  of 
being  employed  as  manure  by  others.  Reg. 
v.  Freke,  5  El.  &  Bl.  94+,  85  E.  C.  L.  944. 

2.  Eeal  or  Personal  Property.  (See  also  the 
titles  Leases,  vol.  18,  p.  638;  Mortgages; 
Remainders  and  Executory  Interests.)  — 
Parsons  v.  Camp,  11  Conn.  525;  Lassell  v. 
Reed,  6  Me.  222;  Fay  v.  Muzzey,  13  Gray 
(Mass.)  53;  Daniels  v.  Pond,  21  Pick.  (Mass) 
367;  Lewis  v.  Lyman,  22  Pick.  (Mass  )  437; 
Kittredge  v.  Woods,  3  N.  H.  503;  Conner  v. 
Coffin,  22  N.  H.  538;  Goodrich  v.  Jones,  2  Hill 
(N.  Y.)  142. 

Attachment  and  Execution.  —  In  Sawyer  v. 
Twiss,  26  N.  H.  345,  it  was  held  that  manure 
made  in  the  ordinary  course  of  husbandry  on 
farming  lands  was  a  part  of  the  realty  and 
could  not  be  attached  or  sold  on  an  execution 
separately  from  the  land. 

3.  Personalty.  —  In  Proctor  v.  Gilson,  49  N. 
H.  62,  manure  in  a  stable  not  connected  with 
any  farm  was  held  not  to  pass  by  a  convey- 
ance of  the  house  and  stable. 

Trover.  —  In  Pinkham  v.  Gear,  3  N.  H.  163, 
manure  lying  upon  the  earth,  but  not  in- 
corporated with  the  soil,  was  held  to  be 
personalty,  and  trover  was  held  to  lie  for  its 
conversion.  See  also  Burnside  v.  Twitchell, 
43  N.  H.  393. 

4.  Manuscript.  —  Parton  v.  Prang,  3  Cliff.  (U. 
S.)  544. 

Taxation.   (See  also  the  title  Taxation.)  — 


"  It  is  said:  '  These  books  being  manuscripts, 
the  law  which  applies  to  manuscripts  would 
apply  to  these  abstract  books.'  Again,  it  is 
said  that  they  '  answer  the  definition  of  manu- 
script, being  books  written  with  the  hand.' 
We  must  not  be  understood  as  committing 
ourselves  to  any  view  of  ihe  law  relative  to  the 
liability  of  authors'  manuscripts  being  taxable 
under  our  statutory  piovisions.  For  the  pur- 
poses of  the  case  we  may  say  they  are  not." 
Leon  Loan,  etc.,  Co.  v.  Equalization  Board, 
86  Iowa  134. 

Copyright.  —  See  the  title  Copyright,  vol.  7, 
p.  508. 

6.  Many.  —  Hilton  Bridge  Constr.  Co.  v.  Fos- 
ter, (Supm.  Ct.  Tr.  T.)  26  Misc.  (N.  Y.)  340, 
affirmed  42  N.  Y.  App.  Div.  630.  This  was  a 
complaint  by  a  bridge-construction  company, 
suing  as  well  for  others  similarly  situated,  for 
the  purpose  of  procuring  an  adjudication 
whether  certain  receiver's  certificates  held  by 
the  company  were  a  first  lien  upon  the  prop- 
erty of  the  railroad.  It  was  held  that  a  ques- 
tion "  of  a  common  or  general  interest  of 
many  persons,"  within  the  meaning  of  Code 
Civ.  Pro.  N.  Y.,  §  448,  was  raised  where  it  ap- 
peared that  there  were  besides  the  plaintiff  two 
other  owners  of  such  certificates. 

In  Louisville,  etc.,  R.  Co.  v.  Hall,  87  Ala. 
708,  it  was  said:  "  By  the  word  many  we  in- 
tend to  be  understood  as  meaning  not  a  mere 
excess  above  the  adjective  '  few.'  Many  de- 
notes multitude;  and  while  it  is  not  the 
synonym  of  the  word  '  majority,'  our  meaning 
is  that  if  a  relatively  large  number  [of  rail- 
roads] as  compared  with  the  whole  number 
abstain  from  their  use  [the  use  of  signals  to 
warn  employees  of  the  proximity  of  bridges], 
then  to  omit  them  is  not  of  itself  negligence." 

In  Miller  v.  Beates,  3  S.  &  R.  (Pa.)  493,  it 
was  said  that  where  "  many  yeais  "  had 
elapsed  without  hearing  from  a  person,  a  jury 
might  presume  his  death.  The  court  said: 
"  Many  years  is  an  indefinite  expression.  I 
am  not  for  fixing,  at  present,  any  precise 
period  after  which  a  presumption  of  death 
arises."  But  it  was  held  that  fourteen  years 
and  nine  months  in  the  present  instance  was  a 
sufficient  period.  See  also  the  title  Presump- 
tions, 
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MAP.  (See  also  the  titles  Boundaries,  vol.  4,  p.  756;  Dedication,  vol. 
9,  p.  20;  Documentary  Evidence,  vol.  9,  p.  877;  Surveys.)  —  A  map  is  a 
transcript  of  the  region  which  it  portrays,  narrowed  in  compass  so  as  to  facil- 
itate an  understanding  of  the  original.1 

MARAUDER.  —  A  marauder  is  defined  in  law  to  be  "  one  who,  while 
employed  in  the  army  as  a  soldier,  commits  a  larceny  or  robbery  in  the 
neighborhood  of  the  camp  or  while  wandering  away  from  the  army."  58  "  But 
in  the  modern  and  metaphorical  sense  of  the  word  as  now  sometimes  used  in 
common  speech,  it  seems  to  be  applied  to  a  class  of  persons  who  are  not  a 
part  of  any  regular  army,  and  are  not  answerable  to  any  military  discipline, 
but  who  are  mere  lawless  banditti,  engaged  in  plundering,  robbery,  murder, 
and  all  conceivable  crimes."  3 

MARBLE.  —  See  note  4. 

MARE.    (See  also  the  title  HORSES,  vol.  15,  p.  750.)  —  A  mare  is  a  female 

of  the  horse  or  equine  genus  of  quadrupeds.5 

MARGIN  —  MARGINAL.  (See  also  the  titles  Gambling  Contracts,  vol. 
14,  pp.  606,  608 ;  Stock  Brokers  ;  Stock  Exchange.)  —  "A  sum  of  money 
or  its  equivalent  placed  in  the  hands  of  a  stockbroker  by  the  principal  or  per- 
son on  whose  account  the  purchase  is  to  be  made,  as  a  security  to  the  former 
against  losses  to  which  he  may  be  exposed  by  a  subsequent  depression  in  the 
market  value  of  the  stock.6  Margin  also  signifies  the  border,  brink,  edge,  or 
verge  of  anything;  the  boundary  line  or  contour  of  a  body ;  7  the  blank  edge 


1.  Banker  v.  Caldwell,  3  Minn.  103. 
Map,  Chart,  or  Plan  —  Copyright.  —  See  the 

title  Copyright,  vol.  7,  p.  530. 

Map  and  Survey.  —  In  Matter  of  Convers,  18 
Mich.  466,  it  was  said:  "  We  understand  by 
the  term  '  map  and  survey  '  not  only  a  de- 
lineation upon  paper  or  other  material,  giving 
a  general  or  approximate  idea  of  the  situation 
of  the  road,  but  also  such  full  and  accurate 
notes  and  data  as  are  necessary  to  furnish 
complete  means  for  identifying  and  ascertain- 
ing the  precis;  position  of  every  part  of  the 
line,  with  courses  and  distances  throughout, 
so  that  there  can  be  no  doubt  as  to  where  any 
portion  of  it  is  to  be  found.  A  map  can  be 
made  to  contain  all  of  these  data,  so  as  to  need 
no  references  to  field  notes,  but  the  information 
must  exist  somewhere."  See  also  San  Fran- 
cisco, etc.,  R.  Co.  v.  Gould,  122  Cal.  601. 

2.  Bouv.  L.  Diet. 

3.  Libel  and  Slander.  —  Curry  v.  Collins,  37 
Mo.  32S.  The  court  further  said:  "  But  we 
cannot  say  that  the  word  has  yet  received  any 
such  fixed,  definite,  and  generally  received 
sense  in  the  popular  mind,  much  less  in  any 
critical  use  of  the  language,  that  it  can  be  de- 
clared as  a  matter  of  law,  by  its  own  force,  to 
convey  a  direct  imputation  of  any  specific 
indictable  offense." 

4.  Marble.  —  In  Rice  v.  Ferris,  2  Vt.  64,  it 
was  said:  "  The  word  marble  is  a  generic  term ; 
and  whether  in  the  quarry,  raised  in  large  or 
small  fragments,  or  wrought  into  statues,  the 
material  is  known  by  that  name."  And  it 
was  held  that  where  a  deed  granted  the  right 
of  procuring  marble  from  the  grantor's  land, 
the  grantor  had  no  right  to  the  small  pieces  of 
marble  necessarily  broken  nff  by  the  grantee 
in  blasting  and  in  reducing  the  blocks  to  a 
shape  necessary  for  sawing. 

Onyx  Marble.  —  See  Onyx. 

5.  Mare.  — Cross  v.  State,  17  Tex.  App.  476. 
This  case  arose  upon  an  indictment  for  sodomy 


charging  that  the  offense  was  committed  with 
a  "  mare,  same  being  a  beast."  This  was 
held  sufficient  to  allege  the  genus  of  the  beast. 
See  generally  the  title  Sodomy. 

Mule.  —  Where  an  Act  of  Assembly  gave  a 
reward  for  the  apprehension  of  a  person  who 
had  stolen  a  horse,  mare,  or  gelding,  it  was 
held  that  a  reward  was  not  payable  on  convic- 
tion of  stealing  a  mule.  Com.  v.  Davidson,  4 
Pa.  Dist.  172. 

Cattle.  -  See  the  definition  Cattle,  vol.  5,  p. 
77i. 

6.  See  the  title  Gambling  Contracts,  vol. 
14,  pp.  606,  608. 

In  McClain  v.  Fleshman,  (C.  C.  A.)  106  Fed. 
Rep.  SS r ,  it  was  said:  "  The  original  contract 
was  a  contract  in  which  the  appellees  agreed 
either  to  sell  to  or  buy  from  their  customers  a 
certain  number  of  shares  of  stock,  and  pro- 
vided that  these  shares  should  be  receivable 
or  deliverable  within  a  certain  number  of  days. 
The  purely  speculative  character  of  the  trans- 
action is  attested  by  the  fact  that  no  delivery 
or  transfer  of  shares  was  contemplated,  and 
that  in  each  case  a  payment  on  account  was 
made  by  the  customer,  whether  it  be  a  trans- 
action of  sale  or  of  purchase  on  his  part.  This 
payment  is  receipted  for  in  the  memorandum 
in  every  case,  and  is  known  in  stockbrokers' 
parlance  as  a. margin."  This  case  arose  under 
the  stamp  act.  See  generally  the  title  Stamp 
Acts. 

Margin  in  the  Sense  of  Security.  —  Curtis  v. 

Gibnev,  5Q  Md.  155. 

7.  Margin  of  Creek.  (See  also  the  lit.e  BOUND- 
aries,  vol.  4,  p.  814.)  —  A  boundary  on  the 
margin  of  a  creek  or  river  seems  to  be  the  very 
dividing  line  between  the  water  and  the  land, 
the  line  touching  both.  It  is  synonymous 
with  "  shore,"  which  Parsons,  C.  J.,  said  in 
Storer  v.  Freeman,  6  Mass.  439,  when  applied 
to  the  sea,  "  must  be  understood  to  be  the 
margin  of  the  sea  in  its  usual  and  ordinary 
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of  a  leaf  or  page.1 

MARINE.  —  "  Marine"  as  an  adjective  means  belonging  to  the  sea;  relating 
to  the  sea;  naval.  As  a  noun,  a  soldier  employed  or  liable  to  be  employed  on 
vessels  of  war,  under  the  command  of  an  officer  of  marines,  who  acts  under 
the  direction  of  the  commander  of  the  ship.  It  is  also  used  as  a  general  term 
to  denote  the  whole  naval  power  of  a  state  or  country.* 


state.  Thus,  when  the  tide  is  out,  low-water 
mark  is  the  margin  of  the  sea,  and  when  the 
sea  is  full,  the  margin  is  high-water  mark." 

"  In  analogy  to  the  margin  of  the  sea,  it 
would  seem  that  the  margin  of  a  fresh-water 
river  or  creek  must  be  the  ordinary  water 
mark."  Ex  p.  Jennings,  6  Cow.  (N.  Y.)  547, 
note. 

In  Indiana  Cent.  Canal  Co.  v.  State,  53  Ind. 
589,  the  court  held  that,  "  the  governor  having 
been  directed  by  law  to  execute  and  deliver 
to  the  purchaser  a  1  deed  for  the  bed  of  the 
Northern  Division  of  the  Central  Canal,  in- 
cluding its  banks,  margins,  towpaths,  side 
cuts,  feeders,  basins,  right  of  way,  dams, 
water  power,  structures,  and  all  the  appurte- 
nances thereunto  belonging,'  Ihese  words  con- 
tain a  specification  of  things  included  in  the 
sale,  and  are  each  to  be  so  construed  as,  if 
possible,  to  have  effect;  and  the  word  margins 
is  to  be  interpreted  as  embracing  something 
distinct  from  the  banks,  towpaths,  side  cuts, 
feeders,  basins,  right  of  way,  dams,  water 
power,  and  structures,  and  to  embrace  some- 
thing adjacent  to  the  canal,  but  distinct  from 
these,  and  the  purchaser  had  a  right  to  sup- 
pose, if  not  otherwise  informed,  that  any  prop- 
erty belonging  to  the  state  adjacent  and  on 
the  margin  of  the  canal,  which  had  been  ap- 
propriated or  set  apait  or  occupied  by  the  state 
for  canal  uses,  or  was  reasonably  necessary 
for  such  uses,  was  included  within  his  pur- 
chase." 

Margin  of  Lake.  —  Where  one  who  owns  a 
tract  of  land  that  surrounds  and  underlies  a 
nonnavigable  lake,  the  length  of  which  is  dis- 
tinguishably  greater  than  its  breadth,  conveys 
a  parcel  thereof  that  borders  on  the  lake,  by  a 
description  which  makes  the  lake  one  of  its 
boundaries,  the  presumption  is  that  the  par- 
ties do  not  intend  that  the  grantor  should  re 
tain  the  title  to  the  land  between  the  edge  of 
the  water  and  the  centre  of  the  lake,  and  the 
title  of  the  purchaser,  therefore,  will  extend  to 
the  centre  thereof.  If,  however,  the  call  in  the 
description  be  to  and  thence  along  the  margin 
of  the  lake,  no  such  presumption  arises,  and 
the  title  of  the  purchaser  will  extend  to  low- 
water  mark  only.  Lernbeck  v.  Nye,  47  Ohio 
St.  336.  Compare  Fowler  v.  Vreeland,  44  N.  J. 
Eq  268. 

1.  Marginal  Note.  —  An  abstract  of  a  reported 
case,  a  summary  of  the  facts,  or  a  brief  state- 
ment of  the  principle  decided,  which  is  prefixed 
to  the  report  of  the  case,  sometimes  in  the 
margin,  is  spoken  of  as  a  marginal  note. 
The  marginal  notes  which  appear  in  the  stat- 


ute books  have  not  the  authority  of  the  legis- 
lature, and  cannot,  alter  the  interpretation  of 
the  text.  Rap.  &  Law.  L.  Diet.  See  also  East- 
ern Counties,  etc.,  R.  Co.  v.  Marriage,  9  H. 
L.  Cas.  32,  31  L.  J.  Exch.  73.  And  see  the 
title  Statutes. 
2.  Bouv.  L.  Diet. 

Marine  Causes.  —  An  action  for  wages  as 
master  of  a  canal  boat  is  not  a  marine  cause, 
within  the  meaning  of  Code  Civ.  Pro.  N.  Y., 
§  317,  as  that  statute  stood  in  1888,  declaring 
an  action  in  favor  of  a  person  belonging  to  a 
vessel  in  the  merchant  service  for  services 
during  a  voyage  to  be  a  marine  cause,  and  is 
not  triable  forthwith  at  chambers.  Warn  v. 
Easton,  etc.,  Transit  Co.,  (N.  Y.  City  Ct.  Spec. 
T.)  2  N.  Y.  Supp.  620.  See  also  Maritime, 
post. 

Marine  League.  —  A  measure  equal  to  the 
twentieth  part  of  a  degree  of  latitude;  three 
nautical  miles.  Cent.  Diet.;  Bouv.  L.  Diet. 
It  is  generally  conceded  that  a  nation  has  ex- 
clusive territorial  jurisdiction  upon  the  high 
seas  for  a  marine  league  from  its  own  shores. 
See  the  title  International  Law,  vol.  16,  p. 
1132.  See  also  the  titles  Admiralty  Jurisdic- 
tion, vol.  1,  p.  649;  Navigable  Waters. 

Marine  Contract.  —  A  contract  which  relates 
to  business  done  or  transacted  upon  the  sea 
and  in  seaports,  and  over  which  the  courts  of 
admiralty  have  jurisdiction  concurrent  with 
the  courts  of  common  law.  De  Lovio  v.  Boit, 
2  Gall.  (U.  S.)398;  New  England  Mut.  Marine 
Ins.  Co.  v.  Dunham,  11  Wall.  (U.  S.)  r.  See 
also  the  titles  Admiralty  Jurisdiction,  vol.  1, 
p.  660;  Maritime  Liens,  post.  And  see  Mari- 
time, post. 

Marine  Interest.  —  "  A  compensation  paid  for 
the  use  of  money  loaned  on  bottomry  or  re- 
spondentia. Provided  the  money  be  loaned 
and  put  at  risk,  there  is  no  fixed  limit  to  the 
rate  which  may  be  lawfully  charged  by  the 
lender,  but  courts  of  admiralty,  in  enforc- 
ing the  contract,  will  mitigate  the  rale  when 
it  is  extortionate  and  unconscionable."  Bouv. 
L.  Diet.  See  also  Smith's  Mercantile  Law 
(Pomeroy's  ed.),  §  495.  And  see  the  title 
Bottomry  and  Respondentia,  vol.  4,  p. 
736. 

Marine  Corps.  (See  also  the  title  Military 
Law.)  —  A  private  in  the  marine  corps  belongs 
to  the  navy.  Wilkes  v.  Dinsman,  7  How.  (U. 
S.)  124.  See  also  U.  S.  v.  Dunn,  120  U.  S. 
254- 

Marine  Tort.  —  See  the  titles  Admiralty 
Jurisdiction,  vol.  1,  p.  656;  Maritime  Liens, 
post;  Navigation;  Ships  and  Shipping. 
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By  Peter  Kemper,  Jr. 

I.  Definition,  940. 
II  Origin  and  History,  940. 
III.  Insurable  Interests,  940. 

1.  In  General,  940. 

a.  Necessity  of  Insurable  Interest,  940. 

b.  What  Constitutes  Insurable  Interest,  940. 

(1)  Relation  to  Adventure,  940. 

(2)  Quality  of  Interest,  941. 

(3)  Pecuniary  Interest  Necessary,  941. 

c.  As  Affected  by  Time,  941. 

2.  Persons  Having  Insurable  Interests,  942. 

a.  Owner,  Seller,  or  Purchaser,  942. 

(1)  Owner,  942. 

(2)  Seller,  943. 

(3)  Purchaser,  943. 

b.  Charterer,  944. 

c.  Master  and  Seaman,  944. 

d.  Mortgagor  and  Mortgagee,  945. 

e.  Borrowers  and  Lenders  on  Bottomry  and  Respondentia,  945. 

f.  Consignees,  Agents,  or  Factors,  945. 

g.  Carriers  and  Bailees,  946. 

3.  Property  or  Interest  Insurable,  946. 

a.  Prize  Property,  946. 

b.  Advances  and  Disbursements,  946. 

(1)  Necessity  of  Lien,  946. 

(2)  On  Account  of  Vessel,  946. 

(3)  On  Account  of  Cargo,  947. 

(4)  On  Account  of  Freight,  947. 

(5)  On  Account  of  Wages,  947. 

c.  Freight  and  Passage  Money,  947. 

(1)  Definition  of  "Freight,"  947.  ! 

(2)  Who  May  Insure,  947. 

(a)  Ship  Owner,  947. 
(£)  Charterer,  948. 

(3)  Time  When  Insurable  Interest  Arises,  948. 

(a)  Inchoate  Right  to  Freight  Necessary,  948. 
(£)  Chartered  Hire,  948. 
(<r)  Other  Freight,  948. 

d.  Expected  Profits  and  Losses,  949. 

(1)  Who  May  Insure,  949. 

(2)  What  Profits  Insurable,  949. 

e.  Commissions,  949. 
/*.  Insurance,  950. 

IV.  The  Contract  in  General,  950. 

1.  Nature,  Requisites,  and  Incidents,  950. 

a.  Scope  of  Section,  950. 

b.  Authority  to  Insure,  950. 

c.  Form  of  Policy,  950. 
Preliminary  Agreements,  950. 

f .  Execution  and  Delivery  of  Policy,  95 1. 
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f.  '■'■Floating"  or  "  Running"  Policies,  951. 

(1)  Defined,  95  r. 

(2)  Declaration  and  Indorsement,  951. 
Legality,  953. 

a.  Violation  of  Revenue,  Trade,  and  Navigation  Laws,  953. 

(1)  Domestic  Laws,  953. 

(2)  Foreign  Law,  953. 

(3)  Intention  to  Violate  Law,  953. 

(4)  Property  Subject  to  Forfeiture,  953. 

(5)  Failure  to  Obtain  License,  954. 

(6)  Illegality  in  Part,  954. 

(7)  Subsequent  Illegality,  954. 

(8)  Different  Owners,  954. 

(9)  Violation  of  Law  by  Third  Persons,  954. 

b.  Violation  of  International  Law,  955. 

c.  As  Affected  by  War  Policy,  955. 

(1)  Alien  Enemies  Cannot  Be  Insured,  955. 

(2)  Trading  with  the  Enemy,  955. 

d.  Wager  Policies,  955. 
Construction  and  Operation,  956. 

a.  In  General,  956. 

b.  Description  of  Parties,  956. 

(1)  In  General,  956. 

(a)  Policy  in  Blank,  956. 

(^)  Particular  Description,  956. 
(J)  "As  Agent,"  956. 

(2)  "For  Whom  It  May  Concern,"  957. 

(3)  Benefit  of  Another  Named,  957. 

(4)  Loss  Payable  to  Another,  957. 
C.  Description  of  Subject,  957. 

(1)  General  Rule,  957. 

(2)  Ship,  957. 

(3)  Cargo,  Property,  Goods,  or  Merchandise,  958. 

{a)  General  Designation,  958. 

(b)  Cargo,  958. 
(<r)  Property,  958. 

(</)  Goods,  959. 
(^)  Merchandise,  959. 

(4)  Freight,  959. 

(a)  /«  General,  959. 
(<£)  .SV«/  Owner  s  Interest,  959. 
(^)  Charterer  s  and  Shipper's  Interest,  960. 
(^)  Consignee' s  Interest,  960. 

(5)  Other  Special  Descriptions,  960. 

(#)  Advances,  960. 

(£)  Average  Expenses,  960. 

(<:)  0/  Exchange,  960. 

(</)  Goods,  Specie,  and  Effects,  961. 

(/)  Outfits,  961. 
(/)  Proceeds,  961. 
</.  Designation  of  Interest,  961. 

(1)  Interest  Need  Not  Be  Specified,  961. 

(2)  Exceptions,  961. 

(3)  Change  of  hiterest  or  Intention,  962. 

Description  of  Adventure  as  to  Time,  Voyage,  and  Place,  962. 
(1)  /#  General,  962. 

(«)  Necessity  of  Description,  962. 

Voyage  Policies,  962. 
(<r)  7V;«^  Policies,  962. 
(d)  Mixed  Policies,  963. 
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(2)  "Lost  or  Not  Lost"  963. 

(3)  Property  Employed,  963. 

(4)  Trading  Voyages,  964. 

(5)  Location  of  Subject,  965. 

(a)  11  In  Port"  965. 
(J?)  Port  Risk,  965. 
(c)  Particular  Provisions,  965. 

(6)  Ports  of  Loading  or  Discharge,  966. 

(7)  Course  of  Navigation,  967. 

(8)  Commencement  of  Risk,  967. 

(a)  /«  General,  967. 

aa.  Performance  of  Conditions,  967. 
Place  in  General,  967. 
"From,"  968. 
aV.  "  At  and  From,"  g6%. 
ee.  Delay  in  Commencement,  969. 
(£)  As  to  Ship,  970. 
(V)  As  to  Goods,  970. 

«a.  "From,"  970. 

"At  and  From,"  g^o. 
cc.  "From  the  Loading,"  970. 
As  to  Freight  and  Profits,  971. 
aa.  "At  and  From,"  971. 

(aa)  Chartered  Freight,  971. 
(^)  Other  Freight,  972. 
£3.  "From  the  Loading,"  972. 

(9)  Duration  and  Termination  of  Risk,  973. 

(«)  Agreement  as  to  Time  in  General,  973. 

Arrival  at  Destination,  973. 
(V)  Alternative  Destination,  974. 

"Port  of  Discharge,"  974. 
(1?)  "Final  Port  of  Discharge,"  974. 
(/)  "Final  Port,"  975. 
(<£")  ''''Until  Moored  in  Safety,"  975. 

««.  At  Port  of  Destination,  975. 
/«  <SW^  Safety,  975. 

(aa)  Physical  Safety,  975. 
Political  Safety,  975. 
Opportunity  to  Unload,  975. 
(/$)  "Until  Safely  Landed,"  975. 
(/)  Transshipment,  976. 
(A  976. 
(£)  Extension  of  Time  in  Port,  977. 
(/)  Continuation  or  Extension  of  Time  Policy,  977. 

aa.   Where  Vessel  Is  at  Sea  at  Expiration  of  Term, 

977- 

bb.   To  Cover  Other  Voyages,  977. 
cc.  Continuing  and  Renewable  Policies,  978. 
(w)  Suspension  of  Risk,  978. 

Losses  After  Expiration  of  Time,  from  Prior  Causes, 

978. 

{0)  Abandonment  of  Voyage,  978. 

Premium,  979. 

1.  Amount,  979. 

2.  f^/w  Liable,  979. 

3.  Payment,  979. 

4.  Return  of  Premium,  980. 

a.  Where  Risk  Did  Not  Attach,  980. 
(1)  General  Rule,  980. 
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(2)  Concealment,  Misrepresentation,  or  Breach  of  Warranty  or 

Condition,  980. 

(3)  Want  of  Insurable  Interest,  980. 

(a)  In  General,  980. 
{b)  Wager  Policies,  981. 
(r)  Defeasible  Interest,  981. 
(d)  Misdescription,  981. 

(4)  Want  of  Authority,  981. 

(5)  Lost  or  Not  Lost,  981. 

(6)  Where  the  Risk  Is  Apportionable,  981. 

(7)  Short  Interest  and  Over-Insurance,  982. 

b.  Exceptions,  982. 

(1)  In  Case  of  Fraud,  982. 

(a)  On  the  Part  of  the  Insurer,  982. 
<9«  the  Part  of  the  Insured,  982. 

(2)  Illegality,  983. 

(3)  Material  Alteration  of  the  Policy,  983. 

c.  Express  Stipulations,  983. 

d.  Recovery  — Action  on  Policy,  983. 

e.  Power  of  Broker,  984. 

VI.  Rescission,  Cancellation,  and  Reformation  of  Policies,  984. 

VII.  Assignment  of  Policies,  984. 
VIII.  Concealment,  985. 

1.  General  Principle,  985. 

2.  Definition,  985. 

3.  Duty  to  Disclose  Facts  in  General,  985. 

a.  Statement  of  Rule,  985. 

b.  Ultimate  Truth  of  Facts  Concealed,  986. 

c.  Facts,  Not  Conclusions,  Expectations,  or  Apprehensions,  Must  Be 

Disclosed,  986. 

d.  Matters  Covered  by  the  Contract,  986. 

e.  Duty  of  Insurer  to  Make  Inquiries,  986. 
f.  Circumstances  Increasing  the  Risk,  987. 

4.  As  to  Vessel  or  Cargo,  987. 

a.  Title  or  Interest,  987. 

b.  National  Character  and  Violation  of  Trade  Laws,  987. 

c.  Nature  and  Condition  of  Vessel,  988. 

d.  Nature  and  Condition  of  Cargo,  988. 

e.  Valuation,  989. 

f.  Name  of  Vessel,  989. 

5.  Loading,  Sailing,  and  Weather,  989. 

a.  Loading  Port,  989. 

b.  Manner  of  Loading,  989. 

c.  Time  of  Sailing,  989. 

d.  Sailing  and  Arrival  of  Other  Vessels,  990. 

e.  Course  and  Lncidents  of  Voyage,  990. 
/.   Weather,  990. 

g.  Sailing  Without  Convoy,  990. 

6.  Published  Facts,  990. 

7.  Special  Contracts,  Agreements,  or  Orders  Affecting  Risks,  991. 

8.  Knoivledge  or  Presumption  of  K?wwledge  of  Insurer,  992. 

a.  In  General,  992. 

b.  Usage  of  Trade,  992. 

c.  Geographical  Facts,  992. 

d.  Political  State  of  the  World,  992. 

e.  Foreign  Regulations,  992. 

9.  Time  of  Communication  of  Facts  —  Pending  Negotiations,  993. 

10.  Concealment  of  Facts  by  Agent  —  Agent  Procuring  Insura/ice,  993. 

11.  Waiver  of  Concealment,  994. 
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12.  Evidence  —  Burden  of  Proof ,  995. 

13.  Question  for  "Jury,  995. 

IX.  Representations,  995. 

1.  Definition,  995. 

2.  Distinguished  from  Warranties,  995. 

3.  Construction,  995. 

4.  Representations  of  Fact  or  Expectation  or  Belief,  996. 

a.  Classification,  996. 

b.  Promissory  Representations,  996. 

c.  Representations  of  Expectation  or  Intention,  997. 

d.  Representations  of  Opinion  or  Belief,  997. 

e.  Statement  of  Information,  998. 

5.  Qualification  or  Withdrawal  of  Representations,  998. 

6.  Materiality,  998. 

a.  Test  of  Materiality,  998. 

b.  Illustrations,  998. 

(1)  Material  Representations,  998. 

(2)  Immaterial  Representations,  998. 
r.  Question  for  Jury,  999. 

7.  TVx/  0/  Falsity,  999. 

8.  Effect  of  Misrepresentations,  1000. 

<z.  Material  Facts,  1000. 
Immaterial  Facts,  1000. 

9.  Representations  to  Third  Persons,  1001. 
10.  Burden  of  Proof ,  jooi. 

X.  Warranties,  iooi. 

1.  Implied  Warranties,  1001. 
a.  Seaworthiness,  1001. 

(1)  Dependent  upon  Policy,  tool 

(a)  Voyage  Policies,  1001. 
(£)  7Vw£  Policies,  1001. 

(V)  Cargo,  Freight,  and  Salvage  Policies,  1002. 
Fire  Policies,  1003. 
Exceptions  in  Policy,  1003. 

(2)  Dependent  upon  Time  or  Place,  1003. 

(«)  General  Rule,  1003. 
(3)  /«  Harbor,  1003. 
(<:)  Commencement  of  Voyage,  1003. 
(^)  Different  Stages  of  Voyage,  1003. 
(1?)  Continuance  of  Seaworthiness,  1004. 

(3)  Dependent  upon  Character  of  Vessel  and  Voyage,  1005. 

(4)  What  Constitutes  Unseaworthiness,  1005. 

(a)  Law  of  Place,  1005. 
(^)  Condition  of  Vessel,  1005. 
(r)  Loading,  1006. 

Equipment,  1006. 
(<r)  Officers  and  Creiv,  1007. 

/#  General,  1007. 
Master,  1007. 
<rr.  Other  Officers,  1007. 

Pilots  —  Effect  of  Custom,  1007. 
<r^.  Crew,  1008. 
(/)  Temporary  Deficiencies,  1008. 

(5)  Evidence  and  Burden  of  Proof,  1008. 

(a)  Presumption  of  Seaworthiness,  1008. 
(^)  Shifting  of  Burden  of  Proof,  1009. 
(V)  Evidence,  1009. 

aa.  Zi?  Overcome  Presumption  of  Seaworthiness, 
1009. 

931.  Volume  XIX. 


MARINE  INSURANCE. 


bb.  To  Prove  Seaworthiness,  ioio. 
cc.  Competency,  ioio. 

(6)  Questions  of  Law  and  Fact,  ioio. 

(7)  Ignorance  No  Excuse,  ion. 

(8)  Causes  of  Loss,  ion. 

(9)  Waiver,  ion. 

b.  National  Character,  ion. 

(1)  Change  of ,  ion. 

(2)  Proper  Documents,  ion. 
^.  Loading  and  Stowage,  1012. 

Negligence,  10 12. 
2.  Express  Warranties,  1012. 
«.       General,  10 12. 

(1)  Definition,  10 12. 

(2)  What  Constitutes,  1012. 

(3)  Materiality,  1013. 

(4)  Strict  Co?npliance,  10 13. 

(5)  Operation  and  Effect,  10 14. 

(6)  Intention  to  Violate  Warranty,  1014. 
Various  Particular  Warranties,  10 14. 

(1)  Ownership,  10 14. 

(2)  National  Character,  1014. 

(3)  Neutrality,  1015. 

(a)  Ownership,  10 15. 
(£)  Documents,  10 15. 
(^)  Conduct,  10 1 6. 
(^)  Change  of  Character,  1016. 
(V)  What  Constitutes  Preach,  10 16. 
(/)  Foreign  Judgment  of  Condemnation,  1017. 

(4)  Master  and  Crew,  1017. 

(5)  Tww  0/"  Sailing  or  Departure,  10 17  . 

(6)  7^  ^a//  wz'M  Convoy,  1018. 

(7)  Condition  and  Equip7nent  of  Vessel  —  Warranted  Safe,  10 18. 

(8)  Location  of  Vessel,  10 18. 

(9)  Cargo  and  Loading,  10 19. 

(10)  Navigation  of  Vessel,  1020. 

(11)  Waters  and  Ports,  1020. 

(12)  Other  Insurance,  1021. 

(13)  Against  Liens,  102 1. 

(14)  Against  Capture,  Seizure,  Detention,  and  Lllicit  and  Pro- 

hibited Trade,  102 1. 

XI.  Risks  and  Causes  of  Loss,  1021. 

1.  General  Principles,  102 1. 

2.  'M//  Risks,"  1022. 

3.  Usual  Risks,  1022. 

4.  Perils  of  the  Sea,  1022. 

a.  Specif  cation  of  Risks,  1022. 

Definition,  1023. 
A  Illustrations,  1023. 

(1)  Losses  Caused  by  Perils  of  the  Sea,  1023. 

(2)  Losses  Not  Caused  by  Perils  of  the  Sea,  1024. 

5.  Collision,  1025. 

a.  Perils  of  the  Sea,  1025. 

3.  Caused  by  Negligence,  1025. 

f.  Extent  of  Liability,  1025. 

Contributory  Losses,  1025. 

"Running  Down"  Clause,  1026. 

(1)  Form,  1026. 

(2)  fF/fo/  Damages  Included,  1026. 
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(3)  Amount  of  Damage,  1026. 

(4)  Exceptions,  1027. 

f.  Particular  Provisions,  1027. 

6.  Stranding,  1027. 

7.  i'/V*?,  1027. 

a.  Construction  of  Policy,  1027. 

Causes  of  Fire,  1027. 

What  Constitutes  Loss  by  Fire,  1028. 
</.  Location  of  Property,  1028. 

8.  Thieves,  1028. 

9.  Capture  and  Seizure,  1029. 

Scope  of  Section,  1029. 
Definition,  1029. 
^.  Assumption  of  Risk,  1029. 

(1)  Perils  of  the  Sea,  1029. 

(2)  I  tup  lied  Exceptions,  1029. 

(3)  War  Risks,  1029. 
What  Constitutes,  1030. 

^.  Exception  of  Capture  or  Seizure  il  in  Port,"  1030. 
y.  Illicit  or  Prohibited  Trade,  1031. 

(1)  Legality  of  Insurance,  1031. 

(2)  iVf/  Covered  by  General  Terms,  103 1. 

(3)  What  Losses  Are  Within  Exceptions,  103 1. 

(«)  Unconsummated  Attempts  to  Trade,  1031. 
(£)  Subsequent  Regulations,  103 1. 

(/)  Regulations  in  Violation  of  International  Law,  1 03 1 . 
(^)  Illicit  Trade  Excepted,  1031. 

(^)  Seizure  or  Detention  on  Account  of  Illicit  Trade,  1032. 
Seizure  Necessary,  1032. 
Probable  Cause  of  Seizure,  1032. 
c<r.  Tortious  Seizure,  1032. 
(/)  ^4<r£f  0/  Third  Persons,  1032. 
(£•)  Lawful  Goods,  1032. 
(//)  Violation  of  Embargo,  1032. 
£\  Proximate  Cause  of  Loss,  1032. 
to.  Takings  at  Sea,  1033. 

11.  Arrests,  Restraints,  and  Detentions,  1033. 

a.  Form  of  Policy,  1033. 
Definition,  1033. 
What  Constitutes,  1033. 

(1)  Embargo,  1033. 

(2)  Blockade  or  Fear  of  Capture,  1033. 

(3)  Arrests,  Restraints,  and  Detentions,  1034. 

12.  Barratry,  1034. 

13.  "All  Other  Perils,"  1035. 

Form  of  Policy,  1035. 
Definition,  1035. 
^.  Illustrations,  1035. 

(1)  Losses  Covered  by  Such  Clause,  1035. 

(2)  Losses  Not  Covered  by  Such  Clause,  1036. 

14.  Proximate  and  Remote  Causes  of  Loss,  1036. 

a.  .SVtf/*'  0/  Section,  1036. 

General  Rule,  1036. 
<r.  Efficient  and  Predominating  Cause,  1037. 
</.  Other  Contributing  Causes,  1037. 
^.  Disconnected  Causes,  1037. 

Consequential  Damages,  1038. 

15.  Negligence,  Default,  or  Misconduct,  1038. 

a.  Proximate  Cause  of  Loss,  1038. 
Contributing  Cause,  1039. 
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e.  Exceptions  in  Policy,  1040. 

(1)  Introduction  of  Exception,  1040. 

(2)  Proximate  Cause  of  Loss,  1040. 

16.  Improper  Navigation,  1040. 

17.  Delay,  1041. 

a.  Risk  Not  Insured,  1041. 

b.  Loss  of  Chartered  Er eight,  1041. 

18.  Transshipment  of  Cargo  or  Passengers,  1042. 

19.  Freight,  1042. 

a.  Policy  on  Ship,  1042. 

b.  Policy  on  Cargo,  1042. 

c.  Policy  on  Freight,  1042. 

(1)  The  Contract,  1042. 

(2)  Causes  of  Loss,  1043. 

(3)  Total  or  Partial  Loss,  1044. 

20.  Profits,  1044. 

a  1.  Passage  Money,  1044. 

22.  Bottoniry,  1045. 

23.  Excepted  Risks  and  Causes  of  Loss,  1045. 
XII.  Extent  of  Loss  and  Liability  Therefor,  1046. 

1.  Value  of  Subject-matter,  1046. 

a.  In  General,  1046. 

b.  Open  or  Unvalued  Policies,  1046. 

(1)  Definition,  1046. 

(2)  How  Value  Determined,  1046. 

{a)  In  General,  1046. 
iff)  Of  Ship,  1046. 
(<r)  Of  Freight,  1046. 
(^/)        Goods,  1047. 

Prime  Cost  or  Market  Value,  1047. 
Charges  and  Expenses,  1047. 
Deductions,  1048. 
Valued  Policies,  1048 

(1)  Definition,  1048. 

(2)  Construction  of  Policy,  1048. 

(3)  Valuation  of  Property  or  Interest,  1048. 

(4)  Separate  Valuations,  1048. 

(5)  Zf<?w  Value  Estimated  and  Distributed,  1048. 

(«)  Presumptions,  1048. 
(£)  Value  of  Vessel,  1049. 
(<r)  Value  of  Cargo,  1 049. 
(^)  Distribution  of  Value,  1049. 

(6)  Conclusiveness  of  Valuation,  1049. 

(a)  General  Rule,  1049. 

(£)  Effect  of  Overvaluation,  1050. 

(<:)  Subjects  of  Inquiry,  1050. 

7>z         of  Partial  Loss,  1050. 
(<f)  Where  There  Is  Other  Insurance,  105 1. 

aa.  Valued  Policies  on  Same  Risk,  1051. 

Valued  Policies  on  Different  Risks,  105 1. 
ff.  Valued  and  Open  Policies  on  Cargo,  1051. 
(/)  Where  Freight  Is  Insured,  105 1. 
«<z.  Deductions,  105 1. 
<W.  Successive  Stages  of  Voyage,  1052. 

2.  7Wtf/  1052. 

<z.  /«  General,  1052. 

A  Measure  of  Indemnity,  1052. 

(1)  Valued  Policy,  1052. 

(2)  Policies,  1052. 
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3.  General  Average  Losses,  1052. 

4.  Particular  Average  and  Partial  Loss,  1052. 

a.  Particular  Average  Defined,  1052. 

b.  Distinction  Between  General  and  Particular  Average,  1052. 

c.  Particular  Average  and  Partial  Loss,  1053. 

d.  Liability  for  Partial  Loss,  1054. 

(1)  In  General,  1054. 

(2)  On  Goods,  1054. 

(a)  Injury  or  Loss  of  Part,  1054. 
(J))  Loss  on  Market,  1054. 

(c)  Loss  of  Freight,  1055. 

(d)  Extraordinary  Expenditures,  1055. 

(3)  On  Ship,  1056. 

(a)  Injury  to  Vessel,  1056. 
(£)  Expenditures,  1057. 

ca.  /«  Saving  Ship,  1057. 

/«  Raising  Funds,  1057. 
ff.  Commissions  on  Disbursements,  1057. 
Expenses  of  a  Survey,  1057. 
Wages  and  Provisions  of  the  Crew,  1057. 
Salvage  Charges,  1058. 

(4)  0«  Freight,  1058. 

(5)  <9/z  Profits,  1059. 
^.  Adjustment,  1059. 

(1)  Scope  of  Section,  1059. 

(2)  Insurance  of  Part  Value  or  Interest,  1059. 

(3)  Continuing  Policies,  1059. 

(4)  Goods,  1060. 

(a)  Basis  of  Indemnity,  1060. 
(£)  Destruction  of  Part,  1060. 
(<r)  Deterioration  in  Value,  1060. 

When  Cargo  Has  Arrived  at  Destination,  1060. 

Cargo  Sold  at  Intermediate  Port,  ic6o. 
(</)  Where  Both  Kinds  of  Loss  Are  Present,  1061. 
(if)  Where  Different  Articles  or  Species  Are  Covered,  1061. 

(5)  <9«  106 1. 

(a)  /cr  Determining  Proportion,  106 1. 

(£)  Where  /"/fc  ■S/;/^  Zfaj-  7V^/  Been  Repaired,  1061. 

(<r)  Where  the  Ship  Is  Sold  in  Her  Damaged  State,  1061. 

(d)  In  Case  of  Repairs,  106 1. 

aa.  General  Rule,  1061. 
bb.   Temporary  Repairs,  1062. 
cc.  How  Value  Estimated,  1062. 
(ad)  Actual  Cost,  1062. 
(bb)  Replacement  in  Kind,  1062. 
(cc)  Increased  Expenses   in  Intermediate 
Port,  1062. 
(dd)  Items  Entering  into  Estimate,  1062. 
(ee)  Deduction  of  One -third  New  for  Old, 
1063. 

aaa.  General  Rule,  1063. 
bbb.   Temporary  Repairs,  1063. 
ccc.  Exceptions,  1063. 

(aaa)  Items  Excepted  from 

the  Rule,  1063. 
(bbb)  Where  Ship  Does  Not 
Come    Again  into 
Hands  of  the  In- 
sured, 1063. 
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(ccc)  New  Vessel,  1064. 
(ddd)  Iron  Vessel,  1064. 
ddd.  How  Deduction  Made,  1064. 
dd.  Partial  Repairs,  1064. 

(6)  On  Freight,  1064. 

(7)  On  Profits,  1065. 

f.  Exception  of  Particular  Average  or  Partial  Loss,  1065. 

(1)  Memorandum  Clause,  1065. 

(a)  Origin  and  Object,  1065. 

\b)  Form  0/  Memorandum,  1065. 

(c)  Memorandum  Articles,  1066. 

(2)  Total  Loss  of  Part,  1066. 

(3)  How  Percentage  of  Loss  Ascertained,  1066. 

(a)  Value  at  Risk,  1066. 

(b)  In  Case  of  Repairs,  1067. 

(V)  Species  Separately  Considered,  1067. 

Separate  Parcels,  1067. 
(d?)  Successive  Losses,  1067. 
(_/)  General  and  Particular  Average,  1068. 
(_§■)  Particular  Average  Charges,  1068. 
(^)  Losses  by  Collision,  1068. 

(4)  Exception  of  General  Average  Losses,  1068. 

(5)  Exception  of  Stranding,  Collision,  Bilging,  and  Burning, 

1068. 

(<z)  Cause  of  Loss,  1068. 

What  Constitutes  Stranding,  1068. 
a#.  Grounding   Must  Be   tinder  Extraordinary 

Circumstances,  1068. 
bb.  Stoppage  Must  Be  for  Appreciable  Time,  1069. 
cc.  Lnjury  Not  Necessary,  1069. 
dd.  Caused  by  Negligence,  1069. 
ee.  Lntention  to  Take  Ground,  1069. 
ff.  Necessary  Beaching  of  Vessel,  1070. 
gg.  Perils  of  the  Sea,  1070. 
(<:)  What  Constitutes  Collision,  1070. 

What  Constitutes  Burning,  1070. 
(V)  What  Constitutes  Bilging,  1070. 
f.  Expenditure  under  Sue  and  Labor  Clause,  107 1. 

(1)  Form  of  Policy,  107 1. 

(2)  Effect,  107 1. 

(#)  Recovery  Beyond  Amount  of  Policy,  107 1. 
(3)  Exception  of  Particular  Average,  107 1. 

(3)  Expenses  Recoverable,  107 1. 

(a)  Embraced  in  Risk,  107 1. 

(£)  7V  Prevent  Losses  Covered  by  Policy,  107 1. 

(4)  Adjustment  of  Loss,  1072. 
5.  Arbitration  of  Differences,  1072. 

XIII.  Actions,  1072. 

1.  7Vw£  <?/"  Commencing  Action,  1072. 

2.  jurisdiction,  1073. 

3.  Parties,  1073. 

a.   Where  Insured  Is  Described  in  General  Terms,  1073. 
^.  Special  Designation,  1074. 
f.    Want  of  Interest,  1074. 

4.  Evidence  and  Burden  of  Proof  ,  1074. 

a.  Conwiencement  of  Risk,  1074. 
A  Loss,  1074. 

(1)  Presumption  of  Loss  of  Missing  Ship,  1074. 

(2)  Time  of  Loss,  1074. 
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(a)  Partial  Loss,  1074. 
(J?)  Total  Loss,  1074. 
(3)  Cause  of  Loss,  1075. 
C.  Interest,  1075. 

(1)  Necessity  of  Proof ,  1075. 

(2)  Sufficiency  of  Evidence,  1076. 

(a)  As  to  Vessel,  1076. 

(b)  As  to  Goods,  1076. 
d.  Admissibility  of  Evidence,  1076. 

(1)  Protest,  1076. 

(2)  Survey,  1077. 

CROSS-REFERENCES. 

See  the  following  titles  treating  particular  topics  in  Marine  Insurance:  ABANDON- 
MENT AND  TOTAL  LOSS  {IN MARINE  INSURANCE),  vol.  i,  p.  4; 
BARRATRY,  vol.  3,  p.  859;  DEVIATION  {IN  MARINE  INSUR- 
ANCE), vol.  9,  p.  418. 

See  the  following  titles  treating  other  topics  in  Maritime  Law  related  to  this  subject: 
ADMIRALTY  JURISDICTION,  vol.  1,  p.  645;  BOTTOMRY  AND 
RESPONDENTIA,  vol.  4,  p.  736;  CONTRACTS  OF  AFFREIGHT- 
MENT AND  CHARTER-PARTIES,  vol.  7,  p.  156;  DEMURRAGE, 
vol.  9,  p.  220;  GENERAL  AVERAGE,  vol.  14,  p.  952;  JETTISON,  vol. 
17,  p.  610;  MARITIME  HENS,  post;  MASTERS  OF  VESSEISj  NAV- 
IGATION; SHIPS  AND  SHIPPING. 

See  the  following  titles  treating  other  topics  in  Insurance  law  related  to  this  subject: 
FIRE  INSURANCE,  vol.  13,  p.  86;  INSURANCE,  vol.  16,  p.  S3o,  and 
the  cross-references  there  given;  INSURANCE  BROKERS,  vol.  16,  p.  970; 
LLOYD'S  ASSOCIATIONS,  ante,  p.  447;  REINSURANCE  AND 
DOUBLE  INSURANCE. 

See  also  generally  the  titles  ALTERATION  OF  INSTRUMENTS,  vol.  2,  p.  248; 
ARBITRATION  AND  AWARD,  vol.  2,  p.  574;  ASSIGNMENTS, 
vol.  2,  p.  1007;  CONTRIBUTION  AND  EXONERATION,  vol.  7,  p.  352; 
INTERNA  TIONAL  LA  W,  vol.  16,  p.  1 1 2 1 ;  6" UBROGA  TION;  USA  GES 
AND  CUSTOMS. 


I.  Definition.  —  A  contract  of  marine  insurance  is  a  contract  of  indemnity 
whereby  the  insurer  undertakes  to  indemnify  the  insured  in  the  manner  and  to 
the  extent  thereby  agreed  against  marine  losses;  that  is  to  say,  the  losses 
incident  to  marine  adventure.1 

II.  Origin  and  History.  —  The  origin  of  marine  insurance  is  obscure.  It 
probably  grew  out  of  loans  on  bottomry,  the  earliest  form  of  insurance,  or  out 
of  the  doctrines  of  contribution  and  general  average,  both  of  which  are  of  very 
early  date.  There  is  evidence  that  marine  insurance  was  known  on  the  Con- 
tinent in  the  twelfth  century,  being  introduced  into  England  some  time  later.2 

III.  Insurable  Interests  —  1.  In  General  —  a.  Necessity  of  Insurable 
Interest.  —  It  is  a  general  rule  that  those  only  who  have  insurable  interests 
may  be  insured.3 

b.  What  Constitutes  Insurable  Interest  —  (1)  Relation  to  Adventure. 
—  In  general,  every  person  has  an  insurable  interest  who  at  the  time  of  loss 
is  interested  in  a  marine  adventure.4    In  particular,  a  person  is  interested  in 

1.  Marine  Insurance  Defined.  —  Chalmers  and  Designation  of  Interest.  —  See  infra,  this  title, 
Owen  Dig.  Mar.  Ins.  1.  The  Contract  in   General  —  Construction  and 

2.  Origin  and  History.  —  New  England  Mut.      Operation  —  Designation  of  Interest. 

Mar.  Ins.  Co.  v.  Dunham,  11  Wall.  (U.  S.)  1;  Time  When  Insurable  Interest  Arises.  —  See 

Chalmers   and  Owen    Dig.    Mar.    Ins.    151;  infra,  IV.  3.  e.  (8)  Commencement  of  Risk. 

Martin's  History  of   Lloyd's  and  Mar.  Ins.;  Amount  of  Insurable  Interest.  —  See  infra,  this 

Park  Mar.  Ins.,  introduction.    See  also  title  title,  Extent  of  Loss  and  Liability  Therefor  — 

INSURANCE,  vol.  16,  p.  839.  Value  of  Subject-matter. 

3.  Necessity  of  Insurable  Interest.  —  See  the  4.  Must  Be  Interested  in  Marine  Adventure.  — 
title  Insurance,  vol.  16,  p.  846.  Wilson  v.  Jones,  L.  R.  2  Exch.  139. 

940  Volume  XIX. 


Insurable  Interests. 


MARINE  INSURANCE. 


In  General. 


a  marine  adventure  where  he  stands  in  any  relation,  legal  or  equitable,  to  the 
adventure,  in  consequence  of  which  he  benefits  by  the  safety  or  due  arrival 
of  insurable  property,  or  is  prejudiced  by  its  loss,  or  by  damage  thereto,  or 
by  the  detention  thereof,  or  incurs  any  liability  in  respect  thereof.  A  right 
of  property  in  the  thing  is  not  essential.1 

(2)  Quality  of  Interest.  —  Thus  a  defeasible, a  or  a  contingent  3  or  inchoate,* 
or  an  equitable,5  or  a  partial  interest  is  insurable.0  So  one  in  possession  of 
property  which  is  at  his  risk,7  or  who  has  agreed  to  keep  it  insured,8  or  who 
has  a  lien  on  the  subject  of  insurance,9  has  an  insurable  interest.10 

(3)  Pecuniary  Interest  Necessary. — The  interest  must  be  a  pecuniary 
interest.11  A  prospect  or  possibility  of  loss  or  gain  which  at  the  time  of 
loss  is  not  founded  on  any  right  or  liability,  legal  or  equitable,  in  or  in 
respect  of  the  subject-matter  insured,  is  not  insurable.1* 

c.  As  Affected  by  Time.  —  It  is  no  longer  the  rule  that  the  interest 


1.  What  Constitutes  Insurable  Interest  —  Eng- 
land.—  Stirling  v.  Vaughan,  n  East  619; 
Lucena  v.  Craufurd,  2  B.  &  P.  N.  R.  302,  3  B. 
&  P.  75;  Barclay  v.  Cousins,  2  East  54.1;  Wil- 
son z>.  Martin,  11  Exch.  684;  Wilson  v.  Jones, 
L.  R.  2  Exch.  139. 

United  States.  —  Hooper  v.  Robinson,  98  U. 
S.  537;  Buck  v.  Chesapeake  Ins.  Co.,  I  Pet. 
(U.  S.)  151;  Hancox  v.  Fishing  Ins,  Co.,  3 
Sumn.  (U.  S.)  132. 

Xc  w  York.  —  bchooner  Samuel  T.  Keese,  38 
N.  Y.  Super.  Ct.  281. 

Pennsylvania.  —  International  Marine  Ins. 
Co.  v.  Winsmore,  124  Pa.  St.  61,  23  W.  N.  C. 
(Pa.)  204;  Miltenberger  v.  Beacom,  9  Pa.  St. 
199. 

The  Essence  of  Interest  is  (a)  that  there  should 
be  a  physical  object  exposed  to  sea  perils,  and 
(i)  that  the  assured  should  stand  in  some  re- 
lationship cognizable  in  law  to  that  object,  in 
consequence  of  which  he  either  benefits  by  its 
preservation  or  is  prejudiced  by  its  loss  or  mis- 
hap thereto.  Chalmers  and  Owen  Dig.  Mar. 
Ins.  9. 

Contract  for  Interest  in  Cargo.  —  Thus  a  per- 
son having  an  enforceable  contract  for  an  in- 
terest in  a  cargo  may  insure  his  profits  therein 
by  a  valued  policy.  French  v.  Hope  Ins.  Co., 
16  Pick.  (Mass.)  397. 

2.  Defeasible  Interest.  —  Stirling  v.  Vaughan, 
11  East  619;  Russel  v.  Union  Ins.  Co.,  I  Wash. 
(U.  S.)  40.). 

3.  Contingent  Interest.  —  Boehm  v.  Bell,  8  T. 
R.  154;  Lucena  v.  Craufurd,  2  B.  &  P.  N.  R. 
297;  Wells  v.  Philadelphia  Ins.  Co.,  9  S.  &  R. 
(Pa.)  103. 

4.  Inchoate  Interest.  —  Lucena  v.  Crauford, 
3  B.  &  P.  98. 

5.  Equitable  Interest.  —  Ohl  v.  Eagle  Ins. 
Co  ,  4  Mason  (U.  S.)  390;  Oliver  v.  Greene,  3 
Mass.  133,  3  Am.  Dec.  96;  Locke  v.  North 
American  Ins.  Co.,  13  Mass.  61;  Bartlet  v. 
Walter,  13  Mass.  267.  7  Am.  Dec.  143;  Hume 
v.  Providence  Washington  Ins.  Co.,  23  S.  Car. 
190;  Clark  v.  Scottish  Imperial  Ins.  Co.,  4  Can. 
Sup.  Ct.  192. 

A  Cestui  Que  Trust  may  insure  his  interest. 
Hill  v.  Secretan,  1  B.  &  P.  315;  Ex  p.  Hough- 
ton, 17  Ves.  Jr.  251;  Ex  p.  Yallop,  15  Ves.  lr. 
60;  Gordon  v.  Massachusetts  F.  &  M.  Ins. 
Co.,  2  Pick.  (Mass.)  249. 

A  Surety  for  the  payment  of  the  value  of 
cargo  in  case  of  its  condemnation  whete  the 
captured  cargo  was  delivered  to  him  for  in- 


demnity has  an  insurable  interest  therein. 
Russel  v.  Union  Ins.  Co.,  1  Wash.  (U.  S.)  409. 

6.  Partial  Interest.  —  Inglis  v.  Stock,  10  App. 
Cas.  274;  Wilson  v.  Jones,  L.  R.  2  Exch.  139; 
Ebsworth  v.  Alliance  Marine  Ins.  Co.,  L.  R.  8 
C.  P.  613;  Page  v .  Fry,  2  B.  &  P.  243;  Bulkley 
v.  Derby  Fishing  Co.,  1  Conn.  571  (a  partner); 
Moore  v  Home  Ins.  Co.,  14  L.  C.  Jur.  77. 

7.  Risk  of  Loss.  —  Oliver  v.  Greene,  3  Mass. 
133,  3  Am.  Dec.  96;  Schooner  Samuel  T.  Keese, 
38  N.  Y.  Super.  Ct.  281,  affirmed 63  N.  Y.  77. 

8.  Agreement  to  Insure. —  Bartlet  v.  Walter, 
13  Mass.  267,  7  Am.  Dec.  143. 

9.  Interest  in  a  Lien.  —  Briggs  v.  Merchant 
Trader's  Ship  Loan,  etc.,  Assoc.,  13  Q.  B.  167, 
66  E.  C.  L.  167,  18  L.  J.  Q.  B.  178.  See  further 
infra,  this  section,  Property  or  Interest  Insurable 
—  Advances  and  Disbursements. 

10.  Other  Remedies.  —  It  does  not  destroy  an 
insurable  interest  in  a  lien  that  the  party  has 
a  right  to  pursue  his  debtor  personally  for  the 
debt  on  account  of  which  the  lien  attaches. 
Hancox  v.  Fishing  Ins.  Co.,  3  Sumn.  (U.  S.) 
132. 

Divesting  of  Lien.  —  A  maritime  lien  forming 
the  basis  of  an  insurable  interest  having  once 
attached  cannot  be  divested  so  as  to  affect  such 
interest  without  payment  or  release  or  some 
act  on  the  part  of  the  assured.  Cassa  Marit- 
tima  v.  Phoenix  Ins.  Co.,  129  N.  Y.  490,  affirm- 
ing 59  Hun  (N.  Y.)  361. 

11.  Pecuniary  Interest  Necessary. — 1  Phillips 
Ins.  174;  1  Parsons  Mar.  Ins.  102,  note  1;  The 
Aurora,  4  C.  Rob.  218;  Warder  v.  Horton,  4 
Binn.  (Pa.)  529. 

12.  Must  Not  Rest  in  Expectancy  Merely.  — 
Lucena  v.  Craufurd,  2  B.  &  P.  N.  R.  269;  Sea- 
grave  v.  Union  Marine  Ins.  Co.,  L.  R.  t  C.  P. 
305;  Barber  v.  Fleming,  L.  R.  5  Q.  B.  71 ;  Man- 
field  v.  Maitland,  4  B.  &  Aid,  582,  6  E.  C.  L. 
610;  Stainbank  v.  Fenning,  11  C.  B.  51,  73  E. 
C.  L.  51;  Devaux  v.  Steele,  8  Scott  637,  6 
Bing.  N.  Cas.  358,  37  E.  C.  L.  406. 

"  I  have  in  vain  endeavored,  however,  to 
find  a  fit  definition  of  that  which  is  between  a 
certainty  and  an  expectation;  nor  am  I  able  to 
point  out  what  is  an  interest,  unless  it  be  a 
right  in  the  property,  or  a  right  derivable 
out  of  some  contract  about  the  property,  which 
in  either  case  may  be  lost  upon  some  con- 
tingency affecting  the  possession  or  enjoyment 
of  the  paity."  Lord  Eldon  in  Lucena  v. 
Crauford,  2  B.  &  P.  N.  R.  321. 

Fishing  Bounty.  —  An  insurance  on  a  fishing 
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must  exist  at  the  time  of  effecting  the  insurance;1  it  is  sufficient  if  the 
insured  is  interested  in  the  subject-matter  at  the  time  the  risk  commences.8 
And  it  has  been  said  that  an  interest  at  the  time  of  the  loss  is  alone  sufficient.3 
But  no  case  has  been  found  where  such  doctrine  was  decided  except  those 
cases  in  which  the  policy  was  made  "  for  the  benefit  of  whom  it  may  concern  " 
or  in  equivalent  terms.4  However,  interest  in  the  subject-matter  at  the  time 
of  the  loss  is  essential  in  all  cases,5  except  where  the  subject-matter  is  insured 
"  lost  or  not  lost,"  in  which  case  it  is  immaterial  that  the  insured  may  not 
have  acquired  his  interest  until  after  the  loss,  if  at  the  time  of  effecting  the 
contract  of  insurance  he  was  not  aware  of  the  loss.6  Where  the  insured  has 
no  interest  at  the  time  of  the  loss  he  cannot  acquire  interest  by  any  act  or 
election  after  he  is  aware  of  the  loss.7  A  change  of  interest  after  loss  is 
immaterial.8 

2.  Persons  Having  Insurable  Interests  —  a.  Owner,  Seller,  or  Purchaser 
— (i)  Owner.  —  The  owner  of  property  has  an  insurable  interest  to  its  full 
value,9  though  his  title  is  only  that  of  a  trustee,10  or  though  he  has  conveyed  the 
property  as  security  11  by  conveyance  absolute  on  its  face,12  or  has  contracted 


bounty  is  not  recoverable  where  the  vessel  was 
not  entitled  to  the  bounty  under  the  law, 
though  the  government  was  in  the  practice  of 
paying  bounty  under  similar  circumstances. 
Devaux  v.  Steele,  8  Scott  637,  6  Bing.  N.  Cas. 
358.  37  E.  C.  L.  406. 

1.  Interest  at  Time  of  Effecting  Insurance  Once 
Considered  Necessary.  —  Lucena  v.  Craufurd,  2 

B.  &  P.  N.  R.  205;  1  Arnould  Mar.  Ins.  59. 

2.  Interest  at  Time  Risk  Commenced  Sufficient. 

—  Rhind  v.  Wilkinson,  2  Taunt.  237,  and 
numerous  cases  cited  in  this  section. 

3.  Interest  at  Time  of  Loss  Sufficient.  —  Hen- 
shaw  v.  Mutual  Safety  Ins.  Co.,  2  Blatchf.  (U. 
S.)  99;  Bell  v.  Western  F.  &  M.  Ins.  Co.,  5 
Rob.  (La.)  423,  39  Am.  Dec.  542;  1  Arnould 
Mar.  Ins.  (6th  ed.)  59. 

4.  Policy  "for  Benefit  of  Whom  It  May  Con- 
cern."—  Rogers  v.  Trader's  Ins.  Co.,  6  Paige 
(N.  Y.)  583.  See  infra,  IV.  3.  b.  Description 
of  Parties — " For  Whom  It  May  Concern." 

5.  Interest  at  Time  of  L03S  Essential.  —  Powles 
v.  Innes,  11  M.  &  W.  10;  Rhind  v.  Wilkinson, 
2  Taunt.  243;  Anderson  v.  Morice,  1  App.  Cas. 
713;  Clay  v.  Harrison,  5  M.  &  R.  17,  10  B.  & 

C.  99,  21  E.  C.  L.  31;  Hancox  v.  Fishing  Ins. 
Co.,  3  Sumn.  (U.  S.)  132;  3  Kent's  Com.  262. 

6.  Except  Where  Insurance  Is  "  Lost  or  Not 
Lost."  —  Sutherland  v.  Pratt,  11  M.  &  W.  296, 
7  Jur.  261;  Hooper  v,  Robinson.  98  U.  S.  537. 

7.  And  Insurer  Is  Not  Aware  of  Previous  Loss. 

—  Anderson  v.  Morice,  1  App.  Cas  713. 

8.  Change  of  Interest  After  Loss.  —  Sparkes  v. 
Marshall,  2  Bing.  N.  Cas.  774,  29  E.  C.  L.  488. 

A  Transfer  in  ignorance  of  an  existing  total 
loss  will  not  prevent  recovery  by  the  trans- 
'ferrer.  Crosby  v.  New  York  Mut.  Ins.  Co.,  5 
Bosw.  (N.  Y.)  369,  affirmed  Duncan  v.  Great 
Western  Ins.  Co.,  1  Abb.  App.  Dec.  (N.  Y.) 
562. 

9.  Owner  Has  Insurable  Interest  to  Full  Value. 

—  Marsh  v.  Robinson,  4  Esp.  98;  Hutchinson 
v.  Wright,  25  Beav.  4 4.4,  27  L.  ].  Ch.  834; 
Provincial  Ins.  Co.  v.  Leduc,  L.  R.  6  P.  C. 
224;  The  Sydney,  27  Fed.  Rep.  119;  Gray  7>. 
Buck,  78  Me.  477;  Sturm  v.  Atlantic  Mut.  Ins. 
Co.,  63  N.  Y.  77;  International  Marine  Ins. 
Co.  v.  Winsmore,  124  Pa.  St.  61;  Walls  v. 
Helfensiein,  28  Wis.  632. 

10.  Though  He  Owns  Only  as  Trustee.  —  Rhind 


v.  Wilkinson,  2  Taunt.  237;  Ex  p.  Houghton, 
17  Ves.  Jr.  253;  Hughes  v.  Mercantile  Mut. 
Ins.  Co.,  (C.  PI.)  44  How.  Pr.  (N.  Y.)  351; 
Sleeper  v.  Union  Ins.  Co.,  65  Me.  385,  20  Am. 
Rep.  706;  Home  Ins.  Co.  v.  Baltimore  Ware- 
house Co.,  93  U.  S.  527;  Johnson  v.  Campbell, 
120  Mass.  449;  Ex  p.  Yallop,  15  Ves.  Jr.  67,  10 
Rev.  Rep.  24;  Young  v.  Union  Ins.  Co.,  24 
Fed.  Rep.  279. 

Commissioners  Appointed  by  the  Crown  to  take 
possession  of  prize  ships  and  cargo  have  an 
insurable  interest  therein.  Craufurd  v. 
Hunter,  8  T.  R.  13,  4  Rev.  Rep.  576;  Lucena 
v.  Crauford  .2  B.  &  P.  101,  2  B.  &  P.  N.  R. 
269,  6  Rev.  Rep.  623. 

11.  Conveyance  as  Security. — Smith  z/.Lascelles, 
2  T.  R.  187;  Oliver  v.  Greene,  3  Mass.  133,  3 
Am.  Dec.  96;  Bartlet  v.  Waller,  13  Mass.  267, 
7  Am.  Dec.  143;  Gordon  v.  Massachusetts  F. 
&  M.  Ins.  Co.,  2  Pick.  (Mass.)  249;  Higginson 
v.  Dall,  13  Mass.  96;  Lazarus  v.  Common- 
wealth Ins.  Co.,  ig  Pick.  (Mass.)  8r;  Wortb- 
ington  v.  Bearse,  12  Allen  (Mass.)  3S2,  90  Am. 
Dec.  152;  Strong  v.  Manufacturers'  Ins.  Co., 
10  Pick.  (Mass.)  40,  20  Am.  Dec.  507,  note; 
Curry  v.  Commonwealth  Ins.  Co.,  10  Pick. 
(Mass.)  535,  20  Am.  Dec.  547;  Locke  v.  North 
American  Ins  Co.,  13  Mass.  61;  Carr  v.  Se- 
curity Ins.  Co.,  109  N.  Y.  504;  Williams  v. 
Cincinnati  Ins.  Co.,  Wright  (Ohio)  542;  Anchor 
Marine  Ins.  Co.  v.  Keith,  9  Can.  Sup.  Ct.  483. 

Assignment  for  Creditors.  —  The  owner  of 
property  has  an  insurable  interest  to  its  full 
amount  notwithstanding  a  general  assign- 
ment for  the  benefit  of  creditors.  Lazarus  v. 
Commonwealth  Ins.  Co.,  19  Pick.  (Mass.)  81. 

12.  Conveyance  Absolute  on  Its  Face.  —  Alston 
v.  Campbell,  4  Bro.  P.  C.  (Toml.  ed.)  476; 
Ward  v.  Beck,  9  Jur.  N.  S.  912,  32  L.  J.  C.  PI. 
113;  Provincial  Ins.  Co.  v.  Leduc,  L.  R.  6  P. 
C.  224,  43  L.  J.  P.  C.  49,  31  L.  T.  N.  S.  142; 
Hibbert  v.  Carter,  1  T.  R.  745;  Hutchinson  z: 
Wright,  25  Beav.  444,  4  Jur.  N.  S.  749,  27  L. 
J.  Ch.  834;  Millidge  v.  Stymest,  n  N.  Bruns. 
164;  Gordon  v.  Massachusetts  F.  &  M.  Ins. 
Co.,  2  Pick.  (Mass.)  249;  Lazarus  v.  Common- 
wealth Ins.  Co.,  19  Pick.  (Mass.)  81;  Fernandez 
v.  Great  Western  Ins.  Co.,  3  Robt.  (N.  Y.)  457, 
reversed  on  other  grounds  4S  N.  Y.  571,  8  Am. 
Rep.  571. 
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to  sell  it  to  one  in  possession,1  or  though  there  is  a  lien  thereon  for  more  than 
its  value,8  or  though,  in  the  case  of  a  vessel,  he  has  chartered  it  to  one  who 
is  to  pay  the  value  if  lost.3 

A  Part  Owner  has  an  insurable  interest  to  the  extent  of  his  share,  but  not  in 
the  share  of  his  co-owner.4  And  a  stockholder  in  a  corporation  has  an  insur- 
able interest  in  a  vessel  owned  by  the  corporation,  in  proportion  to  the  amount 
of  his  stock.5 

Liability  to  Forfeiture. — The  fact  that  the  property  insured  is  liable  to  forfeit- 
ure, if  the  forfeiture  has  not  in  fact  taken  place,6  will  not  affect  the  insurable 
interest  of  the  owner.7 

(2)  Seller.  —  But  one  who  has  made  an  absolute  sale  of  property,  reserving 
no  lien  for  the  purchase  price,  has  no  insurable  interest  therein,8  unless  he  is 
by  contract  still  liable  in  respect  thereto.9  It  has  been  held  that  reserving  an 
interest  in  a  particular  voyage  will  not  give  the  seller  an  insurable  interest.10 

(3)  Purchaser.  —  The  purchaser  has  no  insurable  interest  unless  either  the 
title  has  passed  to  him,11  or  he  is  liable  to  pay  for  the  property  whether  it 
arrives  or  not,13  or  has  an  election  to  accept  or  reject  it,13  or  the  property  is 


1.  Contract  of  Sale.  —  A  vessel  owner  who  has 
contracted  to  sell  her  for  a  certain  sum  and  to 
make  title  upon  payment  of  the  price  has  an 
insurable  interest  to  her  full  value  irrespective 
of  the  contract  price.  Stuart  v.  Columbian 
Ins.  Co.,  2  Cranch  (C.  C.)  442. 

A  part  owner  of  a  vessel  who  has  agreed 
with  his  co-owners  to  give  them  a  bill  of  sale 
of  his  interest  in  consideration  of  their  agree- 
ment to  give  him  a  bill  of  sale  of  their  interest 
as  security  for  the  performance  of  their  con- 
tract has  an  insurable  interest  in  his  share, 
where  it  does  nol  appear  that  the  agreement 
ha?  been  performed.  Williams  v.  Insurance 
Co.  of  North  America.  1  Hilt.  (N.  Y.)  345. 

2.  Lien  on  Vessel  for  More  than  Her  Value.  — 
The  purchaser  of  a  vessel  on  which  there  is  a 
bottomry  bond  for  more  than  her  stipulated 
value,  but  who  is  ignorant  thereof,  has  an  in- 
surable interesl.  Williams  v.  Smith,  2  Cai. 
(N.  Y.)  13,  2  Am.  Dec.  209. 

3.  Chartered  Vessel  with  Guaranty  of  Return. 
—  Hobbs  v.  Hannam,  3  Campb.  93. 

4.  A  Part  Owner  Who  Is  Also  the  Ship's  Hus- 
band has  no  insurable  interest  in  the  other 
part  merely  by  reason  of  such  fact.  Finney  v. 
Warren  Ins.  Co.,  1  Met.  (Mass.)  16,  35  Am. 
Dec.  343. 

5.  Stockholder.  —  Seaman  v.  Enterprise  F.  & 
M.  Ins.  Co.,  21  Fed.  Rep.  778;  Riggs  v.  Com- 
mercial Mut.  Ins.  Co.,  57  N.  Y.  Super.  Ct.  78. 

6.  Forfeiture.  —  Where  the  insured  vessel  is 
lost  while  taking  in  a  cargo  designed  to  be 
imported  into  the  country  in  violation  of  the 
U.  S.  Non-Intercourse  Law,  there  can  be  no 
recovery,  as  the  vessel  is  forfeited  to  the  gov- 
ernment, and  the  assured  has  no  insurable  in- 
terest therein.  Fontaine  v.  Phcenix  Ins.  Co., 
11  Johns.  (N.  Y.)  293. 

7.  Liability  to  Forfeiture.  —  Ocean  Ins.  Co.  v. 
Polleys,  13  Pet.  (U.  S.)  163,  14  Me.  141;  Clark 
v.  Protection  Ins.  Co.,  1  Story  (U.  S.)  109; 
Wilkes  v.  People's  F.  Ins.  Co.,  19  N.  Y.  184; 
Hume  v.  Providence  Washington  Ins.  Co.,  23 
S.  Car.  190. 

8.  Absolute  Sale.  —  Murray  v.  Columbian  Ins. 
Co.,  II  Johns.  (N.  Y.)  302;  Pugh  v.  Wylde,  11 
Nova  Scotia  177. 

Retrans'er  Revives  Policy.  —  Where  a  vessel  in- 
sured for  a  stated  time  was  sold  and  trans- 
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ferred  and  was  repurchased  and  transferred 
back  within  that  time,  it  was  held  that  the 
insurance  was  suspended  while  the  ship  was 
out  of  the  possession  of  the  assured,  and  was 
revived  again  on  the  reconveyance  during  the 
term  specified  in  the  policy.  Worthington  v. 
Bearse,  12  Allen  (Mass.)  382,  90  Am.  Dec.  152; 
Hooper  v.  Robinson,  98  U.  S.  537. 

9.  Liability  on  Contract.  —  A  vendor  who  has 
sold  under  an  agreement  to  pay  a  certain  sum 
if  the  vessel  is  lost  within  a  certain  time,  and 
who  is  liable  to  contribute  to  a  mutual  insur- 
ance company  for  a  loss,  still  retains  an  in- 
surable interest.    Reed  v.  Cole,  3  Burr.  1512. 

10.  Reserved  Interest  in  Voyage  Not  Insurable. 
—  Riley  v.  Delafield,  7  Johns.  (N.  Y.)  522.  But 
this  has  been  disapproved  on  good  reasons. 
See  1  Arnould  Mar.  Ins.  (6th  ed.);  1  Parsons 
Mar.  Ins.  186. 

11.  Title  Not  Passed. — Anderson  v.  Morice,  I 
App.  Cas.  713.  affirming  the  decision  of  the 
Exchequer  Chamber,  L.  R.  10  C.  P.  609,  which 
reversed  the  decision  of  the  common  pleas,  L.  R. 
10  C.  P.  58. 

Eill  of  Lading  Not  Indorsed.  —  If  the  title  has 
passed  it  is  immaterial  that  the  bill  of  lading 
was  not  indorsed  to  the  purchaser  before  the 
loss.  Joyce  v.  Swann,  17  C.  B.  N.  S.  84, 
112  E.  C.  L.  84;  Seagrave  v.  Union  Marine 
Ins.  Co.,  L.  R.  1  C.  P.  305,  1  H.  &  R.  302;  35 
L.  J.  C.  PI.  172. 

12.  Goods  at  Risk  of  Purchaser.  —  Inglis  v. 
Stock,  54  L.  J.  Q.  B.  582,  10  App.  Cas.  263,  5 
Asp.  M.  Cas.  422,  affirming  Stock  v.  Inglis,  53 
L.  J.  Q.  B.  356,  12  Q.  B.  D.  564,  5  Asp.  M. 
Cas.  294,  reversing  9  Q.  B.  D.  708;  Simmes 
v.  Marine  Ins.  Co.,  2  Cranch  (C.C.)6i8;  Rider 
v.  Ocean  Ins.  Co.,  20  Pick.  (Mass.)  259;  Wil- 
liams v.  Smith,  2  Cai.  (N.  Y.)  13,  2  Am.  Dec. 
209;  Kenny  v.  Clarkson,  1  Johns.  (N.  Y.)  385, 
3  Am.  Dec.  336;  Warder  v.  Horton,  4  Binn. 
(Pa.)  529;  Merchants  Marine  Ins.  Co.  v.  Rum- 
sey,  9  Can.  Sup.  C\.  577,  1  Parsons  Mar.  Ins. 
166. 

After  a.  Stoppage  in  Transitu,  the  vendee  ceases 
to  have  an  interest  in  goods.  Clav  v.  Harrison, 
5  M.  &  R.  17,  10  B.  &  C.  99.  21  E.  C.  L.  31. 

13.  Partial  Delivery  of  Cargo.  —  Where  the 
charterers  are  also  the  purchasers  of  a  cargo 
of  wheat  to  be  shipped  on  board,  a  delivery 
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appropriated  to  him,1  though  not  where  unspecified  goods  have  not  been 
appropriated  to  the  purchaser.3 

statute  of  Frauds. — And  though  a  contract  to  purchase  a  vessel  is  voidable 
under  the  statute  of  frauds,  yet  the  vendee  has  an  insurable  interest,3  though 
in  England  the  contrary  has  been  held  in  the  case  of  a  contract  to  purchase 
cargo.4 

Validity  of  Transfer.  —  Where  a  transfer  of  a  vessel  is  rendered  null  and  void 
by  the  express  terms  of  a  statute,  for  failure  to  comply  therewith,  the  trans- 
ferees have  no  insurable  interest.5 

b.  Charterer.  —  The  charterer  of  a  vessel  who  contracts  with  the  owner 
to  make  insurance,6  or  who  covenants  to  pay  a  fixed  sum  in  case  of  her  loss, 
may  insure  her  full  value.7 

c.  Master  and  Seaman.  —  The  Master  has  an  insurable  interest  in  his  wages, 
commissions,  primage,  and  privileges,8  and  as  consignee  has  an  insurable 
interest  in  the  cargo.9 

A  Seaman  or  any  officer  under  the  master  has  no  insurable  interest  in  his 
wages  or  anything  given  in  lieu  of  wages. 10  But  he  ma)' insure  goods  freighted 
by  him  in  the  vessel,  though  the  freight  is  to  be  paid  in  services.11    And  so 


from  time  to  time  is  a  delivery  to  the  pur- 
chasers, and  will  vest  in  them  a  right  of  posses- 
sion and  property  and  give  them  an  insurable 
interest  in  such  wheal  as  is  delivered.  Colonial 
Ins.  Co.  v.  Adelaide  Marine  Ins.  Co.,  12  App. 
Cas.  128. 

But  where  both  vessel  and  cargo  are  owned 
by  the  same  person  the  purchaser  will  not 
have  an  insurable  interest  until  the  whole 
cargo  is  put  on  board.  Anderson  v.  Morice,  1 
App.  Cas.  713. 

1.  After  Appropriation.  —  Sparkes  v.  Marshall, 
2  Bing.  N.  Cas.  761,  29  E.  C.  L.  480;  Colonial 
Ins.  Co.  v.  Adelaide  Marine  Ins.  Co.,  12  App. 
Cas.  128. 

The  Appropriation  to  the  Vendee  at  the  place  of 
loading  of  goods  sold  to  be  delivered  at  another 
place  gives  title  and  an  insurable  interest  to 
such  vendee,  though  the  vessel  is  not  destined 
to  the  place  where  the  goods  are  to  be  deliv- 
ered, and  the  vendor  subsequently  sells  them 
without  authority  to  another.  Sparkes  v.  Mar- 
shall, 3  Scott  172,  2  Bing.  N.  Cas.  761,  29  E. 
C.  L.  480,  2  Hodges  44. 

The  purchaser  of  a  cargo  shipped  by  his 
order  has  an  insurable  interest  from  the  time 
of  its  loading  though  Lt  is  consigned  to  another. 
Joyce  v.  Swann,  17  C.  B.  N.  S.  84,  112  E,  C. 
L.  84. 

2.  Unspecified  Goods  Not  Appropriated.  —  Stock 
v.  Inglis,  9  Q.  B.  D.  708,  47  L.  T.  N.  S.  416,  52 
L.  J.  Q.  B.  30;  Anderson  v.  Morice,  L.  R.  10 
C.  P.  58,  609,  1  App.  Cas.  713. 

3.  Contract  Voidable  by  Statute  of  Frauds.  — 
Amsinck  v.  American  Ins.  Co.,  129  Mass.  185. 

4.  Contra  in  England.  —  Stockdale  v.  Dunlop, 
6  M.  &  W.  224. 

5.  Transfer  Void  by  Statute.  —  Camden  v. 
Anderson,  5  T.  R.  709;  Scatcherd  v.  Equita- 
ble F.  Ins.  Co.,  8  U.  C.  C.  P.  415. 

A  deposit  by  the  insured,  of  bills  of  sale  and 
documents  requisite  to  prove  ownership  of  a 
vessel,  with  the  collector  of  customs  for  regis- 
tration, is  sufficient  to  give  an  insurable  inter- 
est, though  actual  registration  as  required  by 
law  to  pass  title  be  not  made  till  after  the 
destruction  of  the  vessel  by  fire.  Moore  v. 
Home  Ins.  Co.,  14  L.  C.  Jur.  77. 

6.  Contract  by  Charterer  to  Insure.  —  Bartlet  v. 
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Walter,  13  Mass.  267,  7  Am.  Dec.  143. 

7.  Covenant  to  Pay  for  loss. —  Oliver  v.  Greene, 
3  Mass.  133,  3  Am.  Dec.  96. 

Advances,  etc. — As  to  the  charterer's  right 
to  insure  advances,  freight,  and  profits,  see 
infra,  this  section,  Advances  and  Disbursements; 
Freight  and  Passage  Money;  Expected  Profits  and 
Losses. 

8.  Masters  Kay  Insure  Earnings  and  Commis 
sions.  —  King  v.  Glover,  2  B.  &  P.  N.  R.  206; 
Hawkins  v.  Twizell.  5  El.  &  Bl.  883,  85  E.  C. 
L.  883,  25  L.  J.  Q.  B.  160;  Pedrick  v.  Fisher, 
1  Sprague  (U  Si.)  565;  Holbrook  v.  Brown.  2 
Mass.  280. 

9.  Master  as  Consignee.  —  Buck  v.  Chesapeake 
Ins.  Co.,  1  Pet.  (U.  S.)  163. 

Unratified  Purchase  by  Master.  —  But  a  master 
buying  on  his  own  account  ship  or  cargo,  sold 
in  case  of  misfortune  in  a  foreign  port,  has  no 
insurable  interest  therein  where  the  purchase 
is  not  ratified  by  the  owners,  for  he  has  no 
right  to  purchase  in  such  case.  Barker  v. 
Marine  Ins.  Co.,  2  Mason  (U  S.)  369;  Cope- 
land  v.  Mercantile  Ins.  Co.,  6  Pick.  (Mass.) 
198. 

10.  Seaman  Cannot  Insure  Wages. — Lady  Dur- 
ham, 3  Hagg.  Adm.  2or;  Webster?'.  DeTastet, 
7  T.  R.  153;  Lucena  v.  Craufurd,  2  B.  &  P.  N. 
R.  2S4;  Hancox  v.  Fishing  Ins.  Co.,  3  Sumn. 
(U.  S.)  132. 

This  is  the  established  rule  though  there  has 
been  much  protest  against  its  obvious  in- 
justice, and  it  is  doubted  whether  in  England 
Act  17  &  18  Vict.,  c.  104,.  §  183,  reproduced  57 
&  58  Vict.,  c.  60,  §  157,  providing  that  the 
right  to  wages  shall  not  be  dependent  on  the 
earning-  of  freight,  does  not  in  effect  change 
the  rule.  Chalmers  and  Owen  Dig.  Mar.  Ins. 
15;  1  Arnould  Mar.  Ins.  (6th  ed.)  90. 

Advances  to  Seamen.  —  An  insurance  policy 
upon  "  clothes  and  the  proceeds  thereof,"  on 
a  sealing  voyage,  will  cover  the  amount  of 
clothes  dealt  out  and  sold  to  the  crew  by  the 
way  of  advances  on  their  shares,  though  the 
wages  or  shares  of  seamen  are  not  insurable. 
Hancox  v.  Fishing  Ins.  Co.,  3  Sumn.  (U.  S.)  132. 

11.  May  Insure  Goods. — Stone  v.  National  Ins. 
Co.,  19  Pick.  (Mass.)  34;  Galloway  v.  Morris, 
3  Yeates  (Pa.;  445. 
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he  may  insure  goods  bought  with  money  received  as  wages,  for  it  is  the  goods 
and  not  the  wages  that  are  insured.1 

d.  Mortgagor  and  Mortgagee.  —  A  mortgagor  of  the  subject-matter 
insured  has  an  insurable  interest  to  the  full  value  thereof,2  and  the  mortgagee 
has  an  insurable  interest  in  respect  of  any  sum  due  or  to  become  due  under 
the  mortgage,3  though  he  has  assigned  his  mortgage  as  collateral  security.4 

e.  Borrowers  and  Lenders  on  Bottomry  and  Respondentia.  —  The 
lender  on  bottomry  or  respondentia  has  an  insurable  interest  in  the  vessel  or 
cargo  to  the  extent  of  his  loan,5  but  the  borrower  has  no  such  interest.6 
The  insurable  interest  of  the  lender  in  such  case  depends  upon  the  validity  of 
the  bond  as  an  instrument  of  hypothecation,  making  the  payment  of  the 
money  dependent  upon  the  arrival  of  the  ship  or  cargo,  as  the  case  may  be.7 

Violation  of  Conditions.  —  The  fact  that  the  master  in  violation  of  the  condition 
of  a  bottomry  bond  takes  another  loan,  and  thereby  under  the  terms  of  a 
bond  becomes  personally  liable  for  the  bottomry  loan,  does  not  destroy  the 
lien  or  affect  the  lender's  insurable  interest.8 

/.  Consignees,  Agents,  or  Factors.  —  a  consignee  of  goods  has  an  insur- 
able interest  in  them  to  the  extent  of  his  expected  profits  or  commissions  or 
advances,  or  any  lien'  thereon  ; 9  but  not  after  a  stoppage  in  transit,*0  or  where 


1.  Though  Bought  with  Wages.  —  i  Phillips 
Ins.  212. 

As  to  Vessel  Owner's  Insurable  Interest  in 
Advances  to  Seamen,  see  infra,  this  section, 
Advances  and  Disbursements . 

2.  Mortgagor  Has  Insurable  Interest.  —  Alston 
v.  Campbell,  4  Bro.  P.  C.  (Toml.  ed.)  476; 
Provincial  Ins.  Co.  v.  Leduc,  L.  R.  6  P.  C.  224, 
31  L.  T.  N.  S.  142,  22  W.  R.  c,2g,  43  L.  J.  P. 
C.  49;  Smith  v.  Liscelles,  2  T.  R.  188;  Lad- 
broke  v.  Lee,  4  D.  G.  &  Sm.  106;  Locke  v. 
North  American  Ins.  Co.,  13  Mass.  61;  Higgin- 
son  v.  Dall,  13  Mass.  96;  Gordon  v.  Massa- 
chusetts F.  &  M.  Ins.  Co.,  2  Pick.  (Mass.)  249; 
Wilkes  v  People's  F.  Ins.  Co.,  19  N.  Y.  184. 
And  his  interest  is  insurable  though  his  mort- 
gage is  not  recorded.  Bell  v.  Western  M.  &  F. 
Ins.  Co.,  5  Rob.  (La.)  423,  39  Am.  Dec.  542. 

Subsequent  Forfeiture.  —  Such  interest  is  not 
destroyed  by  a  subsequent  forfeii  ure  for  viola- 
tion of  the  Act  of  1S31  in  selling  the  vessel  to 
an  alien.  Wilkes  v.  People's  F.  Ins.  Co.,  19 
N.  Y.  184. 

3.  Mortgagee  Has  Insurable  Interest.  —  Smith 
v.  Lascelles,  2  T.  R.  t88;  Carruthers  v.  Shed- 
don,  6  Taunt.  14,  1  E.  C.  L.  293;  Irving  v. 
Richardson,  2  B.  &  Ad.  193,  22  E.  C.  L  59,  r 
M.  &  Rob.  153;  Archbold  v.  Merchants  Marine 
Ins.  Co.,  16  Niva  Scotia  98;  Roussel  v.  St. 
Nicholas  Ins.  Co.,(N.  Y.  Super.  Ct.  Gen.  T.) 
52  How.  Pr.  (N.  Y.)  495,  41  N.  Y.  Super.  Ct. 
279;  Slocovich  v.  Oriental  Mut.  Ins.  Co.,  13 
Daly  (N.  Y.)  264;  Pennsylvania  Ins.  Co.  v. 
Phoenix  Ins  Co.,  71  Pa.  St.  31. 

Transfer  to  Avoid  Shipping  Laws.  —  On  the 
transfer  of  title  to  a  vessel  to  a  British  subject 
where  a  mortgage  was  taken  for  the  price,  but 
no  money  pissed  in  the  transaction,  and  the 
transfer  was  intended  to  enable  the  vessel  to 
be  run  as  a  British  vessel,  it  was  held  that  the 
transferrer  retained,  to  the  extent  of  the  mort- 
gage, an  insurable  interest  in  the  vessel. 
Slocovich  v.  Oriental  Mut.  Ins.  Co.  ,13  Daly 
(N.  Y.)  264. 

4.  Assignment  as  Collateral.  —  Anchor  Marine 
Ins.  Co.  v.  Keith.  9  Can.  Sup.  Ct.  483;  Keith 
v.  Anchor  Marine  Ins.  Co. ,  15  Nova  Scotia  402. 

5.  Bottomry  Lenders.  —  Simonds  v.  Hodgson, 

19  C.  of  L. — 60 


3  B.  &  Ad.  50,  23  E.  C.  L.  29.  6  Bing.  114, 
19  E.  C.  L.  22;  Stainbank  v.  Fenning,  n  C. 
B.  51,  73  E.  C.  L.  51;  Stainbank  v.  Shepard, 
13  C.  B.  418,  76  E.  C.  L.  418.  See  also  the 
title  Bottomry  and  Respondentia,  vol.  4,  p. 
746.  Goddart  v.  Garrett,  2  Vern.  269,  Park 
Mar.  Ins.  (5th  ed.)  260,  is  overruled. 

6.  Bottomry  Borrowers.  —  Glover  v.  Black,  3 
Burr.  1394;  Simonds  v.  Hodgson,  3  B.  &  Ad. 
50,  23  E.  C.  L.  29. 

7.  Where  the  Master  Has  No  Authority  to  hy- 
pothecate the  ship,  as  in  the  case  of  an  hypothe- 
cation of  cargo  or  freight  10  secure  advances 
for  repairs  where  repayment  is  not  made  to 
depend  on  the  arrival  of  the  ship,  a  lender  on 
such  hypothecation  has  no  insurable  interest. 
Stainbank  v.  Fenning,  15  Jur.  1082,  11  C.  B. 
51,73  E.  C.  L.  51 ,  affirmed  in  the  Exchequer 
Chamber,  13  C.  B.  418,  76  E.  C.  L.  418;  Stain- 
bank v.  Shepard,  13  C.  B.  418,  76  E.  C.  L.  418, 
1  C.  L.  R.  609. 

8.  Violation  of  Agreement.  —  Cassa  Marittima 
v.  Phcenix  Ins.  Co.,  129  N.  Y.  490,  affirming  59 
Hun  (N.  Y.)  361. 

9.  Consignees,  Agents,  and  Factors  —  England. 
—  Flindt  v.  Le  Mesurier,  Park  Mar.  Ins.  (5th 
ed.)  268,  note  a;  Godin  v.  London  Assur.  Co., 
1  Burr.  489;  Carruthers  v.  Sheddon,  6  Taunt. 
14,  1  E.  C.  L.  293;  Wolff  v.  Horncastle,  1  B. 
&  P.  316;  Robertson  v.  Hamilton,  14  East  522; 
Conway  v.  Gray,  10  East  536;  Ebsworth  v. 
Alliance  Marine  Ins.  Co.,  L.  R.  8  C.  P.  596; 
Smith  v.  Lascelles,  2  T.  R.  187. 

United  States.  —  Buck  v.  Chesapeake  Ins. 
Co.,  1  Pet.  (U.  S.)  163;  Russell  v.  Union  Ins. 
Co.,  1  Wash.  (U.  S.)  409;  Aldrich  v.  Equitable 
Safety  Ins.  Co.,  1  Woodb.  &  M.  (U.  S.)  272. 

Massachusetts.  —  Putnam  v.  Mercantile 
Marine  Ins.  Co.,  5  Met.  (Mass.)  386;  French 
v.  Hope  Ins.  Co.,  16  Pick.  (Mass.)  397. 

New  York.  —  Sturm  v.  Atlantic  Mut.  Ins. 
Co.,  63  N.  Y.  77,  affirming  38  N.  Y.  Super.  Ct. 
281. 

One  for  Whose  Benefit  the  consignment  is 
made  has  an  insurable  interest.  Hill  v. 
Secretan,  1  B.  &  P.  315. 

10.  Stoppage  in  Transit.  —  Clay  v.  Harrison, 
10  B.  &  C.  gg,  21  E.  C.  L.  31,  5  M.  &  R.  17. 
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he  has  no  lien  or  expected  commissions  or  profits.1 

Factors.  —  The  same  rules  apply  in  the  case  of  a  factor.2 
g.  Carriers  and  Bailees.  —  A  carrier  responsible  for  goods  has  an 
insurable  interest.3    So  also  has  a  warehouseman  or  wharfinger.4 

3.  Property  or  Interest  Insurable  —  a.  Prize  Property.  —  The  sovereign 
has  in  all  cases  an  insurable  interest  in  property  captured  as  prize  of  war,5  and 
captors  have  an  insurable  interest  when  they  are  by  law  entitled  to  a  share  of 
the  proceeds  of  sale  in  case  of  condemnation  as  prize.6  And  such  insurance 
may  be  effected  by  a  prize  agent.7  So  also  they  have  an  insurable  interest 
on  account  of  their  responsibility  for  the  captured  property  8  to  the  extent  of 
such  responsibility.9 

Expectation  as  to  Share.  —  It  has  been  said  that  the  mere  expectation  of  a  share 
of  a  prize,  not  supported  by  any  provision  of  law,  but  founded  on  an  invariable 
custom  of  the  government,  gives  the  captor  an  insurable  interest.10  But  this 
has  been  doubted,  and  is  not  supported  by  the  reasoning  and  weight  of  authori- 
ties.11 But  it  seems  that  the  captors  may  insure  the  property  in  the  name  of 
the  government  and  recover  on  account,  averring  interest  in  the  government, 
without  an  express  ratification. 12 

b.  Advances  and  Disbursements  —  (i)  Necessity  of  Lien.  —  One  who  has 
made  advances  or  incurred  obligations  under  such  circumstances  as  will  give 
him  a  lien  on  the  vessel,  cargo,  or  freight  for  his  reimbursement  has  an  insur- 
able interest  in  such  vessel,  cargo,  or  freight  to  the  amount  thereof,  though 
he  has  other  security.13  But  where  advances  and  disbursements  have  been 
made  or  obligations  entered  into  under  such  circumstances  as  not  to  create  a 
lien  on  the  subject  of  insurance,  there  is  no  insurable  interest  therein.14 

(2)  On  Account  of  Vessel.  —  Thus  advances  and  disbursements  by  a  part 
owner,15  or  ship's  husband,16  or  managing  owner^in  the  business  of  the  vessel,17 


1.  No  Lien  or  Expected  Profits.  —  Seagrave  v. 
Union  Marine  Ins.  Co.,  1  H.  &  R.  302,  L.  R. 
1  C.  P.  305,  12  Jur.  N.  S.  358;  Toppan  v. 
Atkinson,  2  Mass.  365. 

2.  Factors  Come  Within  Same  Rules.  —  Russel 
v.  Union  Ins.  Co.,  1  Wash.  (U.  S.)  409. 

3.  Carrier  Has  Insurable  Interest.  —  Crowley 
v.  Cohen,  3  B.  &  Ad.  478,  23  E.  C.  L.  124; 
Stephens  v.  Australasian  Ins.  Co.,  L.  R.  8  C. 
P.  18;  Tate  v.  Hyslop,  15  Q.  B.  D.  368.  See 
also  Joyce  v.  Kennard,  L.  R.  7  Q.  B.  78;  Wells 
v.  Pacific  Ins.  Co.,  44  Cal.  397.  And  see  the 
title  Carriers  of  Goods,  vol.  5,  p.  421. 

4.  Warehousemen  and  Wharfingers.  —  Waters 
v.  Monarch  F.,  etc.,  Assur.  Co.,  5  El.  &  Bl. 
870,  85  E.  C.  L.  870.  25  L.  J.  Q.  B.  102. 

5.  Government  Has  Insurable  Interest  in  Capture. 
—  Stirling  v.  Vaughan,  11  East  619;  Routh  v. 
Thompson,  13  East  274;  Lucena  v.  Craufurd, 
1  Taunt.  325,  2  B.  &  P.  N.  R.  269;  Nicol  v. 
Goodall,  10  Ves.  Jr.  157;  1  Arnould  Mar. 
Ins.  99. 

6.  Captors  May  Insure  Where  by  Law  They  Are 
Given  a  Share.  —  Boehm  v.  Bell,  8  T.  R.  154; 
Le  Cras  v.  Hughes,  I  Marshall  Ins.  110,  Park 
Marine  Ins.  (5th  ed.)  269,  3  Dougl.  81,  26  E. 
C.  L.  41;  Lucena  v.  Craufurd,  2  B.  &  P.  N. 
R.  269;  Nicol  v.  Goodall,  10  Ves.  Jr.  157; 
Stirling  v.  Vaughan,  n  East  619,  2  Campb. 
225;  The  Brig  Joseph,  I  Gall.  (U.  S.)  558; 
Russel  v.  Union  Ins.  Co.,  I  Wash.  (U.  S.) 
409;  1  Phillips  Ins.,  §  321. 

7.  Prize  Agent  May  Insure.  —  Routh  v.  Thomp- 
son, 13  East  274,  11  East  428;  Le  Cras  v. 
Hughes,  Park  Mar.  Ins.  (5th  ed.)  269. 

8.  Responsibility  as  Captors.  —  Boehm  v.  Bell, 
8  T.  R.  154. 


9.  Extent  of  Responsibility.  —  Craufurd  v. 
Hunter,  8  T.  R.  13;  Lucena  v.  Crauford,  3  B. 
&  P.  75,  2  B.  &  P.  N.  R.  269,  1  Phil.  Ins.  322. 

10.  Expectation  of  Share. — LeCrasz>.  Hughes, 
3  Dougl.  81,  26  E.  C.  L.  41. 

11.  Insurable  Interest  Cannot  Be  Based  on  Mere 
Probability  or  Expectancy.  —  Lucena  v.  Crau- 
furd, 2  B.  &  P.  N.  R.  269;  Routh  v.  Thomp- 
son, 11  East  432;  Devaux  v.  Steele,  6  Bing.  N. 
Cas.  370,  37  E.  C.  L.  414;  The  Brig  Joseph,  I 
Gall.  (U.  S.)  558. 

12.  Captors  May  Insure  for  Government.  — 
Stirling  v.  Vaughan,  11  East  623. 

13.  Insurable  Interest  in  Advances  and  Disburse- 
ments.—  Seamans  v.  Loring,  1  Mason  (U.  S.) 
127. 

14.  Necessity  of  Lien. — Wilson  v.  Royal  Exch. 
Assur.  Co.,  2  Campb.  626;  Manfield  v.  Mait- 
land,  4  B  &  Aid.  582,  6  E.  C.  L.  610;  Orchard 
v.  Etna  Ins.  Co.,  5  U.  C.  C.  P.  445;  Folsom  v. 
Merchants'  Mut.  Marine  Ins.  Co.,  38  Me.  414. 

15.  By  Part  Owner.  —  International  Marine 
Ins.  Co.  v.  Winsmore,  124  Pa.  St.  61. 

16.  By  Ship's  Husband. — One  in  possession  of 
a  vessel  under  a  written  contract  according  to 
which  he  was,  for  a  commission,  10  possess, 
man,  and  run  the  vessel,  and  to  hold  her  as 
security  forhis  disbursements,  has  an  insurable 
interest.    The  Gulnare,  42  Fed.  Rep.  861. 

17.  Managing  Owner.  —  The  Fern  Holme,  50 
Fed.  Rep.  613,  affirming  46  Fed.  Rep.  119; 
Providence  Washington  Ins.  Co.  v.  Bowring, 
(C.  C.  A.)  50  Fed.  Rep.  613. 

Agents  for  the  Vessel  Owner  acting  under  a 
power  of  attorney  authorizing  them  to  sell, 
manage,  direct,  charier,  and  equip  the  vessel 
have  no  lien  upon  the  vessel  for  their  dis- 
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or  for  repairs  and  supplies  to  enable  a  vessel  to  proceed  on  her  voyage,1  and 
the  acceptance  of  a  draft  against  freight  for  disbursements,  give  an  insurable 
interest  in  the  ship.*  A  commission  for  procuring  a  charter  for  a  vessel  does 
not  give  an  insurable  interest,  for  this  is  a  personal  liability  of  the  owner.3 

(3)  On  Account  of  Cargo.  —  Advances  by  a  ship  owner  to  release  the  cargo 
from  a  claim  for  salvage,'4  or  the  acceptance  of  a  draft  with  bill  of  lading 
attached,  give  an  insurable  interest  in  the  cargo.5 

(4)  On  Account  of  Freight.  —  One  who  has  advanced  freight  which  is 
at  the  risk  of  the  voyage  has  an  insurable  interest  therein,6  though  not  so 
if  the  advance  is  a  mere  loan,  recoverable  although  the  vessel  be  lost.7  So, 
also,  the  ship  owner  who  has  received  advances  on  freight  has  an  insurable 
interest  therein  if  such  advances  are  returnable  when  freight  is  not  earned.8 

(5)  On  Account  of  Wages.  — Advances  of  clothing  to  seamen  in  a  whaling 
voyage,  payable  out  of  their  shares  in  the  catch,  give  an  insurable  interest  in 
their  shares.9 

c.  Freight  and  Passage  Money  — (i)  Definition  of  "Freight."  — 
"  Freight,"  as  used  in  the  law  of  marine  insurance,  has  a  wider  significance 
than  the  same  word  when  used  in  the  general  law  of  shipping,  and  comprises 
all  that  is  implied  in  the  benefit  derived  by  the  ship  owner  from  the  employ- 
ment of  his  ship,  including  not  only  freight  strictly  so  called,  but  the  chartered 
hire  of  the  ship  or  any  part  of  her  (sometimes  called  "chartered  freight"), 
as  well  as  the  benefit  accruing  to  the  ship  owner  from  the  carriage  of  his  own 
goods  by  his  own  ship,  in  the  shape  of  their  increased  value  at  the  port  of 
delivery.10 

(2)  Who  May  Insure  —  (a)  Ship  Owner.  —  Freight  is  insurable  by  the  ship 


bursements  and  advances,  and  no  insurable 
interest  therein.  China  Mut.  Ins.  Co.  v. 
Ward,  5g  Fed.  Rep.  712,  20  U.  S.  App.  292. 

1.  For  Repairs  and  Supplies.  —  Hooper  v. 
Robinson,  98  U.  S.  537. 

A  Cargo  Owner  Who  Repairs  the  Vessel  Without 
Request  from  the  owner  of  the  vessel  has  no 
insurable  interest  for  the  amount  of  such  re- 
pairs. Buchanan  v.  Ocean  Ins.  Co.,  6  Cow. 
(N.  Y.)  318. 

2.  Accepted  Draft  for  Disbursements.  —  Wilson 
v.  Martin,  n  Exch.  684,  25  L.  J.  Exch.  217. 

3.  Commission  for  Procuring  Charter. —  Phoenix 
Ins.  Co.  v.  Parsons,  129  N.  Y.  86,  56  N.  Y. 
Super.  Ct.  423. 

4.  To  Release  Cargo  from  Salvage  Claim.  — 
Briggs  v.  Merchant  Traders  Ship  Loan,  etc., 
Assoc.,  13  Q.  B.  167,  66  E.  C.  L.  167,  13  Jur. 
787.  18  L.  J.  Q.  B.  178. 

An  owner  of  cargo  who  has  paid  money  to 
reclaim  cargo,  and  insured  the  money  so  paid, 
"  loss  to  be  paid  in  case  ship  does  not  arrive," 
has  no  insurable  interest  in  the  ship.  Kulen 
Kemp  v.  Vigne,  1  T.  R.  304. 

5.  Acceptance  of  Draft. —  Wolff  v.  Horncastle, 
1  B.  &  P.  316. 

An  East  India  captain,  having  borrowed 
money  from  A,  in  order  to  secure  him  ar- 
ranged with  B  that  C  should  draw  bills  on  D 
(A's  agent  at  Calcutta)  in  favor  of  the  captain, 
payable  thirty  days  after  the  arrival  of  the 
ship;  which  bills  A  was  to  indorse  to  B,  who 
was  to  negotiate  them  in  Calcutta,  upon  the 
captain's  consigning  (o  D  goods  to  double  the 
amount  of  the  bills.  It  was  held  that  B  had 
no  insurable  interest  in  these  bills.  Palmer 
v.  Pratt,  9  Moo.  C.  PI.  358,  2  Bing.  185,  9  E. 
C.  L.  373. 


6.  Advances  on  Freight  at  Risk  of  Voyage.  — 

Currie  v.  Bombay  Native  Ins.  Co.,  39  L.  J.  P. 
C.  r,  L.  R.  3  P.  C.  72,  22  L.  T.  N.  S.  317,  iS  W. 
R.  296;  Allison  v.  Bristol  Marine  Ins.  Co.,  1 
App.  Cas.  209;  Ellis  v.  Lafone,  8  Exch.  546; 
Williams  v.  North  China  Ins.  Co.,  1  C.  P.  D. 
757;  The  Clintonia,  104  Fed.  Rep.  93;  Kins- 
man v.  New  York  Mut.  Ins.  Co.,  5  Bosvv.  (N. 
Y.)  475;  Sansom  v.  Ball,  4  Dall.  (Pa.)  459. 

Freight  advanced  on  a  prior  charter  but 
treated  as  paid  on  a  subsequent  charter  is  an 
insurable  interest.  Ellis  71.  Lafone,  8  Exch. 
546,  17  Jur.  213,  22  L.  J.  Exch.  124. 

7.  Advances  on  Freight  as  Loan.  —  Manfield  v. 
Maitland,  4  B.  &  Aid.  582,  6  E.  C.  L.  610. 
See  also  Katheman  v.  General  Mut.  Ins.  Co., 
12  La.  Ann.  35. 

8.  Advances  on  Freight  Returnable.  —  Hall  v. 
Janson,  4  El.  &  Bl.  500,  82  E.  C.  L.  500,  24  L. 
J-  Q  B.  97. 

9.  To  Seamen.  —  Hancox  v.  Fishing  Ins.  Co., 
3  Sumn.  (U.  S.)  132. 

10.  Freight  Denned.  —  Flint  v.  Flemyng,  1  B. 
&  Ad.  48,  20  E.  C.  L.  342;  Winter  v.  Haldi- 
mand,  2  B.  &  Ad.  649,  22  E.  C.  L.  155;  Forbes 
v.  Aspinall,  13  East  325;  Devaux  v.  J'Anson, 
5  Bing.  N.  Cas.  519,  35  E.  C.  L,  207;  1  Arnould 
Mar.  Ins.  31.  See  also  Freight,  vol.  14,  p. 
546. 

Ship  Built  for  Special  Purpose.  —  A  person  hav- 
ing possession  of  the  obelisk  known  as  Cleo- 
patra's Needle,  and  being  the  owner  of  the 
vessel  expressly  constructed  to  transport  it, 
had  an  insurable  interest  at  least  to  the  extent 
of  his  outlay,  where  he  was  under  contract  to 
transport  it  and  to  place  it  in  position  for  a 
certain  sum.  Dixon  v.  Whitworth,  4  C.  P.  D. 
371,  4  Asp.  M.  Cas.  326. 
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owner,  both  in  the  United  States  and  in  England*  but  not  in  France  or  Italy, 
so  far  as  it  rests  in  expectancy  only.2  And  the  ship  owner  has  an  insurable 
interest  in  the  freight  of  his  own  goods.3 

Passage  Money  is  insurable  by  the  ship  owner,  the  same  as  freight.4 
(b)  Charterer.  —  It  has  been  held  that  the  charterer  has  no  insurable  interest 
in  the  chartered  hire  of  the  vessel,5  except  to  the  extent  that  he  is  bound  in 
any  event  to  pay  the  same.6  But  he  has  an  insurable  interest  in  advances  on 
freight  which  are  at  the  risk'  of  the  voyage,  though  not  where  they  may  be 
recovered  back.7  So,  also,  he  has  insurable  interest  in  the  freight  he  expects 
to  earn  in  the  transportation  of  goods  of  others  in  excess  of  the  chartered  hire.8 
(3)  Time  When  Insurable  Interest  Arises  —  (a)  inchoate  Eight  to  Freight  Necessary. 
—  To  give  an  insurable  interest  in  freight  the  insured  must  have  an  inchoate 
right  to  freight;  that  is,  he  must  be  in  such  position  with  regard  to  freight 
that  nothing  could  prevent  him  from  ultimately  having  a  perfect  right  to  it 
but  the  intervention  of  the  perils  insured  against.9 

(b)  Chartered  Hire.  —  When  freight  is  the  price  to  be  paid  for  the  hire  of  the 
ship  under  a  charter-party,  the  ship  owner  has  an  inchoate  right  to  freight 
as  soon  as  there  is  an  inception  of  performance  by  the  ship  under  the  charter- 
party.10  Sailing  with  a  cargo  from  one  port  to  another  to  take  in  a  cargo  at 
the  latter  is  an  inception  of  performance.11 

(c)  Other  Freight.  —  When  freight  is  the  price  to  be  paid  for  the  carriage  of 


1.  Freight  Is  Insurable.  —  Lucena  v.  Crauf  ord, 
3  B.  &  P.  102;  Mestaer  v.  Gillespie,  11  Ves. 
Jr.  629,  8  Rev.  Rep.  261;  M'Gaw  v.  Ocean  Ins. 
Co.,  23  Pick.  (Mass.)  405. 

2.  Freight  Expected  Not  Insurable  in  France 
or  ItaJy.  —  Tom  v.  Smith,  3  Cai.  (N.  Y.)  245;  I 
Arnould  Mar.  Ins.  33,  34. 

One  in  Possession  under  Contract  of  Purchase.  — 
A  person  holding  a  bond  for  the  conveyance 
of  a  vessel  from  the  builder  upon  payment 
of  the  balance  of  the  contract  price,  and  who 
has  the  entire  possession  and  use  of  the  ves- 
sel, has  an  insurable  interest  in  the  freight. 
Si  mines  v.  Marine  Ins.  Co.,  2  Cranch  (C.  C.) 
618. 

3.  Ship  Owner  Has  Insurable  Interest  in 
Freight  of  His  Own  Goods.  —  Flint  v.  Flemyng, 
1  B.  &  A.d.  45,  20  E.  C.  L.  340;  Devaux  v. 
J'Anson,  5  Bing.  N.  Cas.  519,  35  E.  C.  L.  207. 

4.  Passage  Money.  —  Truscott  v.  Christie,  2 
Brod.  &  B.  320;  Gibson  v,  Bradford,  4  El.  & 
Bl.  586,  82  K.  C.  L.  586,  24  L.  J,  Q.  B.  159. 

5.  Charterer  Has  No  Insurable  Interest  in 
Freight. —  Huth  v.  New  York  Mut.  Ins.  Co., 
8  Bosw.  (N.  Y.)  538 ;  Che  riot  Barker,  2  Johns. 
(N.  Y.)  346,  3  Am.  Dec.  437;  Robbins  v.  New 
York  Ins.  Co.,  1  Hall  (N.  Y.)  325;  Mellen  v. 
National  Ins.  Co.,  1  Hall  (N.  Y.)  452;  1 
Arnould  Mar.  Ins.  61. 

But  the  holding  in  these  cases  is  challenged 
as  inconsistent  with  principle  by  all  the  writers 
on  this  subject,  and  it  does  not  appear  why  the 
charterer  should  not  have  the  righi  to  insure 
the  freight  on  his  own  goods  as  well  as  that  of 
others,  the  same  as  the  vessel  owner.  1  Arn- 
ould Mar.  Ins.  61;  1  Parsons  Mar.  Ins.  173;  1 
Phillips  Ins.,  §  480.  And  see  Clark  v.  Ocean 
Ins  Co.,  16  Pick.  (Mass.)  289. 

6.  Dead  Freight.  —  A  charterer  who  has 
agreed  to  pay  a  lump  sum  as  dead  freight  in 
the  event  of  the  voyage  being  prevented  by  a 
peril  insured  against,  has  an  insurable  interest 
in  freight.  Puller  v.  Staniforth,  11  East  232; 
Puller  v.  Glover,  12  East  124;  Puller  v.  Halli- 
day,  12  East  494. 


7.  Advances  on  Freight.  —  Katheman  v.  Gen- 
eral Mut.  Ins.  Co.,  12  La.  Ann.  35;  Robbins 
v.  New  York  Ins.  Co.,  I  Hall  (N.  Y.)  325;  Kins- 
man v.  New  York  Mut.  Ins.  Co.,  5  Bosw.  (N. 
Y.)  475.  And  see  Anonymous,  2  Show.  283; 
De  Silvale  v.  Kendall,  4  M.  &  S.  37;  Allison  v. 
Bristol  Marine  Ins.  Co.,  I  App.  Cas.  209,  34 
L.  T.  N.  S.  809,  24  W.  R.  1039;  Clark  v.  Ocean 
Ins.  Co.,  16  Pick.  (Mass.)  289;  1  Arnould  Mar. 
Ins.  34. 

8.  Interest  in  Excess  Freight.  —  Clark  v.  Ocean 
Ins.  Co.,  16  Pick.  (Mass.)  289;  Huth  v.  New 
York  Mut.  Ins.  Co.,  8  Bosw.  (N.  Y.)  538. 

9.  Inchoate  Right  to  Freight  Essential.  —  The 
Copernicus,  65  L.  J.  Adin.  108,  (1896)  P.  237, 
74  L.  T.  N.  S.  757,  8  Asp.  M.  Cas.  166;  Curl- 
ing v.  Long,  1  B.  &  P.  634;  Stillwell  v.  Home 
Ins.  Co.,  3  Dill.  (U.  S.)  80;  Stilwell  v.  Com- 
mercial Ins.  Co.,  2  Mo.  App.  22. 

10.  Interest  in  Chartered  Freight  Accrues  When 
Voyage  Commences  —  England.  —  Rankin  v. 
Potter,  L.  R.  6  H.  L.  83;  Foley  v.  United  F.  & 
M.  Ins.  Co.,  L.  R.  5  C.  P.  155;  Barber  v 
Fleming,  L.  R.  5  Q.  B.  59;  Thompson  v.  Tay 
lor,  6  T.  R.  478;  Horncastle  v.  Suart,  7  East 
400;  Atty  v.  Lindo,  I  B.  &  P.  N.  R.  236 
Davidson  v.  Willasey,  1  M.  &  S.  313;  The 
Copernicus,  (1896)  P.  237,  affirming  (1896)  P. 
154;  Mercantile  Steamship  Co.  v.  Tyser,  7  Q 

B.  D.  73- 

United  States.  —  Hart  v.  Delaware  Ins.  Co. 
2  Wash.  (U.  S.)  346. 

Massachusetts.  —  Robinson  v.  Manufacturers 
Ins.  Co.,  1  Met.  (Mass.)  143:  Adams  v.  Warren 
Ins.  Co..  22  Pick.  (Mass.)  163. 

Time  Policy  on  Freight.  —  It  therefote  follows 
that  freight  may  be  insured  by  a  time  policy, 
although  it  cannot  be  earned  until  after  the 
time  for  which  it  is  insured.  Michael  v.  Gil- 
lespy,  3  Jur.  N.  S.  1219,  26  L.  J.  C.  PI.  306.  2 

C.  B.  N.  S.  627.  89  E.  C.  L.  627. 

11.  Sailing  with  Cargo  to  Loading  Port.— Foley 
v.  United  F.  &  M.  Ins.  Co.,  L.  R.  5  C.  P.  155; 
Williamson  v.  Innes,  8  Bing.  81,  note,  21  E. 
C.  L.  229,  note. 
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goods  in  the  ship,  the  inchoate  right  to  freight  accrues  as  soon  as  the  goods 
are  actually  put  on  board,1  or  are  contracted  for  and  ready  to  be  put  on  board 
and  the  ship  is  ready  to  receive  them;2  and  it  is  not  necessary  that  such  con- 
tract be  in  writing,3  though  it  must  be  valid  and  enforceable.4  And  it  has 
been  said  that  the  ship  owner  has  an  insurable  interest  in  freight  as  soon  as  he 
gets  a  binding  contract  with  somebody  to  put  goods  on  board  his  boat,5  but 
no  case  has  been  found  with  such  holding.  While  the  vessel  is  a  mere  "seek- 
ing ship,"  there  is  no  insurable  interest  in  freight  to  be  earned  on  goods  not 
loaded.6 

d.  Expected  Profits  and  Losses  —  (i)  Who  May  Insure. — Both  in 
the  United  States  and  in  England  expected  profits  on  a  voyage  are  insurable 
by  the  owner  of  the  goods,7  or  by  any  one  having  a  vested  8  or  contingent 
interest  therein;9  though  it  has  been  held  that  the  charterer  has  no  insur- 
able interest  in  the  profit  which  he  expects  to  make  in  transporting  his  own 
goods.10 

(2)  What  Profits  Insurable.  —  But  there  is  no  insurable  interest  in  profits 
on  a  cargo  which  had  not  been  contracted  for  at  the  time  of  the  loss,11  or 
where  the  insured  had  only  an  unenforceable  contract  for  its  sale  to  him.18 

e.  COMMISSIONS. — An  agent,  factor,  or  consignee  whose  compensation 
is  to  be  paid  by  commissions  on  property  shipped,  and  who  has  actually  entered 
upon  performance  of  his  duties,  has  an  insurable  interest  in  such  property.13 
But  there  is  no  insurable  interest  in  commissions  on  freight  on  homeward 
cargo,  or  in  commissions  on  its  sale,  where  the  vessel  is  lost  before  her  arrival 
at  the  place  of  discharging  her  outward  cargo.14 

7.  Expected  Profits  Are  Insurable  by  Owners.  — 

Barclay  v.  Cousins,  2  East  544,  6  Rev.  Rep. 
505;  Henrickson  v.  Margetson,  2  East  549, 
note;  Grant  v.  Parkinson,  6  T.  R.  483,  note  a, 
cited  in  3  B.  &  P.  85,  3  Dougl.  16,  26  E.  C.  L. 
16,  Park  Marine  Ins.  (5th  ed.)  267;  Ionides 
v.  Pender,  27  L.  T.  N.  S.  244,  1  Asp.  M.  Cas. 
432;  Eyre  v.  Glover,  16  East  218,  3  Campb. 
276;  Halhead  v.  Young,  6  El.  &  Bl.  312,  88  E. 
C.  L.  312,  25  L.  J.  Q.  B.  290;  French  v.  Hope 
Ins.  Co.,  16  Pick.  (Mass.)  397;  Tom  v.  Smith, 
3  Cai.  (N.  Y.)  245;  Abbott  v.  Sebor,  3  Johns. 
Cas.  (N.  Y.)  39,  2  Am.  Dec.  139. 

8.  Vested  Interest.  —  Fosdick  v.  Norwich 
Marine  Ins.  Co.,  3  Day  (Conn.)  108. 

9.  Contingent  Interest.  —  French  v.  Hope  Ins. 
Co.,  16  P.ick.  (Mass.)  397;  Locke  v.  North 
American  Ins.  Co.,  13  Mass.  61. 

10.  Charterer's  Profits.  —  Mellen  v.  National 
Ins.  Co.,  1  Hall  (N.  Y.)  452. 

Contra.  —  The  authority  of  this  case  is  denied 
on  principle  in  1  Parsons  Mar.  Ins.  173  and  1 
Arnould  Mar.  Ins.  61,  62,  and  there  are  dicta  to 
the  contrary  in  Clark  v.  Ocean  Ins.  Co.,  16 
Pick.  (Mass.)  289. 

11.  Cargo  Not  Contracted  For. — Knox  v.  Wood, 
1  Campb.  543. 

12.  Unenforceable  Contract.— Stockdale  v.  Dun- 
lop,  6  M.  &  W.  224,  4  Jur.  681. 

13.  Commissions. — Barclay  v.  Cousins,  2  East 
544;  King  v.  Glover,  2  B.  &  P.  N.  R.  206; 
Flindt  v.  Le  Mesurier,  Park  Marine  Ins.  (5th 
ed.)  269;  New  York  Ins.  Co.  v.  Robinson,  r 
Johns.  (N  Y.)  616. 

One  Who  Takes  an  Assignment  of  the  commis- 
sions of  a  supercargo  in  case  of  his  death  dur- 
ing the  voyage,  for  the  payment  of  a  debt,  has 
an  insurable  interest.  Wells  v.  Philadelphia 
Ins.  Co.,  9  S.  &  R.  (Pa.)  103. 

14.  When  Interest  Arises.  —  Knox  v.  Wood,  1 
Campb.  543. 
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1.  Interest  Arises  When  Goods  Are  Loaded.  — 

Montgomery  v.  Eggington,  3  T.  R.  362:  Tonge 
v.  Watls,  2  Stra.  1251;  Michael  v.  Gillespy,  2 
C.  B.  N.  S.  627,  89  E.  C.  L.  627,  26  L.  J.  C.  PI. 
306;  Patrick  v.  Eames,  3  Campb.  441;  Hart  v. 
Delaware  Ins.  Co.,  2  Wash.  (U.  S.)  346; 
Melcher  v.  Ocean  Ins.  Co.,  60  Me.  77. 

2.  When  Ship  Is  Ready  to  Receive  Contracted 
Goods.  —  Curling  v.  Long,  1  B.  &  P.  636; 
Montgomery  v.  Eggington,  3  T.  R.  362;  Parke 
v.  Hebson,  cited  in  Truscott  v.  Christie,  2 
Brod.  &  B.  329,  6  E.  C.  L.  168;  Forbes  v. 
Aspinall,  13  East  323;  Flint  v.  Flemyng, 
1  B.  &  Ad.  45,  20  E.  C.  L.  340;  Devaux  v. 
J'Anson,  5  Bing.  N.  Cas.  519,  35  E.  C.  L.  207; 
Patrick  v.  Eames,  3  Campb.  441;  Warre  v. 
Miller,  4  B.  &  C.  538,  10  E.  C.  L.  405;  Hart  v. 
Delaware  Ins,  Co.,  2  Wash.  (U.  S.)  346;  Gor- 
don v.  American  Ins.  Co.,  4  Den.  (N.  Y.)  363; 
De  Longuemere  v.  New  York  F.  Ins.  Co.,  10 
Johns.  (N.  Y.)  201. 

3.  Contract  Need  Not  Be  in  Writing.  —  Warre 
v.  Miller,  7  Dowl.  &  R.  1,  4  B.  &  C.  538,  10  E. 
C.  L.  405,  1  C.  &  P.  237;  Patrick  v.  Eames,  3 
Campb.  441. 

4.  But  Must  Be  Valid  and  Binding.  —  Patrick 
v.  Eames,  3  Campb.  441;  Flint  v.  Flemyng,  1 
B.  &  Ad.  45,  20E  C.  L.  340;  Parke  v.  Hebson, 
cited  in  Truscotl  v.  Chrislie,  2  Brod.  &  B.  326. 

5.  Binding  Contract  to  Ship  Goods  Gives  Insura- 
ble Interest.  —  The  Copernicus,  (1896)  P.  237, 
affirmed  (1896)  P.  154;  Hart  v.  Delaware  Ins. 
Co.,  2  Wash.  (U.  S.)  346. 

6.  "Seeking  Ship."  —  Forbes  v.  Aspinall,  13 
East  323;  Hart  v.  Delaware  Ins.  Co.,  2  Wash. 
(U.  S.)  346;  Riley  v.  Hartford  Ins.  Co.,  2 
Conn.  368. 

As  to  when  the  risk  on  freight  commences 
under  the  terms  of  the  policy,  see  infra,  IV. 
3.  e,  8.  d.  Commencement  of  Risk  —  As  to  Freight 
and  Profits. 
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/.  INSURANCE.  — The  insurance  itself  is  an  insurable.interest,  and  may  be 
covered  by  reinsurance.1 

IV.  The  Contract  in  General  —  1.  Nature,  Requisites,  and  Incidents  —  a. 

SCOPE  OF  SECTION.  —  The  general  subject  of  the  nature,  requisites,  and  inci- 
dents of  the  contract  of  insurance,  applicable  alike  to  all  contracts  of  insurance, 
is  treated  elsewhere  in  this  work.8  It  is  necessary  to  treat  here  only  of  those 
matters  peculiarly  relating  to  the  contract  of  marine  insurance. 

b.  Authority  to  Insure.  — a  Part  Owner  in  a  vessel  has  no  authority  as 
such  to  insure  the  interest  of  the  other  owners,3  even  though  he  be  the  ship's 
husband.4 

Nor  Can  the  Master  by  reason  of  his  position  insure  for  the  owners.5  But  a 
partner  has  authority  as  such  to  insure  the  entire  property  for  the  benefit  of 
the  firm,  though  the  policy  must  show  that  it  was  so  intended,  either  by  a 
special  or  general  designation.6 

A  General  Agent  may  insure  the  vessel  for  the  owners.7 

c.  Form  of  Policy.  —  The  question  as  to  the  form  of  the  policy  is  treated 
elsewhere  in  this  work.8 

Land  Carriage.  —  A  contract  of  marine  insurance  may  by  its  express  terms, 
or  by  usage  of  trade,  be  extended  so  as  to  protect  the  insured  against  loss  on 
inland  waters,  or  on  any  land  risk  which  may  be  interposed  in,  or  subsidiary 
or  incident  to,  any  sea  voyage.9 

d.  Preliminary  Agreements.  —  In  the  United  States  the  preliminary 
agreement,  while  not  enforceable  as  a  policy,  may  be  treated  as  a  contract  to 
issue  a  policy,  and  the  rights  of  the  parties  enforced  accordingly,  and  the 
policy  as  issued  must  conform  thereto. 10    And  it  seems  that  the  same  rule 


1.  Interest  in  Insurance.  —  Bradford  v.  Sy- 
mondson,  7  Q.  B.  D.  456,  ;,o  L.  J.  Q.  B.  582, 
45  L.  T.  N.  S.  364;  New  York  State  Marine 
Ins.  Co.  v.  Protection  Ins.  Co.,  I  Story  (U.  S  ) 
458;  Merrv  v.  Prince,  2  Mass.  176;  New  York 
Bowery  F.  Ins.  Co.  v.  New  York  F.  Ins.  Co., 
17  Wend.  (N.  Y.)  359;  Philadelphia  Ins.  Co. 
v.  Washington  Ins.  Co.,  23  Pa.  St.  250.  See 
th?  title  Reinsurance. 

2.  See  the  title  Insurance,  vol.  16,  p.  839. 

3.  Part  Owner  of  Vessel  Cannot  Insure  for 
Others. —  French  v.  Backhouse,  5  Burr.  2727; 
Bell  v.  Humphries,  2  Slark.  345,  3  E.  C.  L. 
438;  Ogle  v.  Wrangham,  Abbott  Ship.  (5th  ed.) 
107;  Blanchard  v.  Waite,  28  Me.  51,  48  Am. 
Dec.  474;  Garrell  v.  Hanna,  5  Har.  &  J.  (Md.) 
412;  Foster  v.  U.  S.  Insurance  Co.,  11  Pick. 
(Mass.)  85;  Finney  v.  Fairhaven  Ins.  Co.,  5 
Mel.  (Mass  )  192,  38  Am.  Dec.  397;  Knight  v. 
Eureka  F.  &  M.  Ins.  Co.,  26  Ohio  St.  964,  20 
Am.  Rep.  773.  See  also  Braik  v.  Douglas, 
4  Myl.  &  C.  320.  nole. 

4.  Even  though  Ship's  Husband.  —  Bell  v. 
Humphries,  2  Stark  345,  3  E.  C.  L.  438; 
French  v.  Backhouse,  q  Burr.  2727;  Turner  v. 
Burrows,  8  Wend.  (N.  Y.)  144. 

5.  Master  Cannot  Insure  for  Owners.  —  Foster 
v.  U.  S.  Insurance  Co  ,  11  Pick.  (Mass.)  86. 
See  further  the  title  Masters  of  Vessels 

6.  Partner  May  Insure  for  Firm.  —  Hooper  v. 
Lusby,  4  Campb.  66;  Graves  v.  Boston  Marine 
Ins.  Co.,  2  Cianch  (U.  S.)  440;  Bulkley  v. 
Derby  Fishing  Co.,  I  Conn.  571;  Voisin 
v.  Commercial  Mul.  Ins.  Co.,  62  Hun  (N.  Y.)4. 

7.  General  Agent  May  Insure.  —  Robertson  v. 
Hamilton,  14  East  522;  Mark  v.  National 
F,  Ins.  Co.,  24  Hun  (N.  Y.)  565,  affirmed  gt  N. 
Y.  663. 

8.  See  the  title  Insurance,  vol.  16,  p.  861 
et  seq. 


Under  the  English  Law  a  marine  policy  must 
specify  (1)  the  name  of  the  insured  or  of  some 
person  who  effects  the  insurance  on  his  behalf; 
(2)  the  undertaking  to  assure;  (3)  the  subject 
matter  insured  and  the  risk  insured  against; 
(4)  the  voyage  or  period  of  lime,  or  both,  as 
the  case  may  be,  covered  by  the  insurance;  (5) 
the  sum  or  sums  insured;  (6)  the  names  of  the 
insurers.  Chalmers  and  Owen  Dig.  Mar.  Ins. 
30;  Home  Marine  Ins.  Co.  v.  Smiih,  (1898)  2 
Q.  B.  351. 

The  Continental  codes  contain  minute  regu- 
lations as  to  the  particulars  to  be  inserted  in 
marine  policies.  Chalmers  and  Owen  Dig. 
Mar.  Ins.  31. 

9.  Land  Risks. — Simon  v.  Sedgwick,  (1893)  1 
Q.  B.  303,  7  Asp.  M.  Cas.  245;  Rodocanachi 
v.  Elliott,  L.  R..8  C.  P.  649. 

10.  Preliminary  Agreements. —  See  the  title 
Insurance,  vol.  16,  p.  851  et  seq.  See  also 
Bunten  v.  Orient  Mut.  Ins.  Co.,  8  Bosw.  (N. 
Y.)  448,  affirmed  1  Abb.  App.  Dec.  (N.  Y.)  257. 

A  Slip  or  Memorandum  obtained  by  brokers  in 
the  following  terms:  "  No.  1002.  $1200.  D. 
S.  F.  &  M.  Ins.  Co.,  Wilmington,  Del.  This 
certifies  that  we  have  this  day  entered  in  the 
name  of  L.  C.  &  Co.,  for  whom  it  may  concern, 
on  our  open  policy  No.  1002,  with  the  D.  S.  F. 
&  M.  Ins.  Co.,  a  risk  of  twelve  hundred  dollars 
on  bark  P.,  at  and  from  June  20,  1878,  to 
June  20,  1879,  loss,  if  any,  payable  in  current 
funds  to  Messrs.  L.  C.  &  Co.,  or  order,  accord- 
ing to  the  terms  and  conditions  of  the  policy. 
J.  S.  W.,  agent,"  is  not  a  policy  of  insurance 
and  cannot  be  sued  on  as  such.  Delaware 
State  F.  &  M.  Ins.  Co.  v.  Shaw,  54  Md.  546. 

A  Memorandum  in  the  Form  of  an  Application 
for  insurance  on  chartered  freight,  containing 
a  brief  statement  of  particulars  marked  bind- 
ing, and  signed  by  the  parties,  but  left  open 
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obtains  in  Canada.'1  In  England,  however,  by  force  of  positive  law,  the 
memorandum  or  "  covering  slip"  cannot  be  enforced  as  a  contract,2  though 
it  is  admissible  in  evidence  where  material,  as  to  correct  an  error  or  to  show 
the  date  of  effecting  the  insurance.3 

e.  Execution  and  Delivery  of  Policy. — Questions  relating  to  the 
execution  and  delivery  of  the  policy,  completing  the  contract  of  insurance, 
are  treated  elsewhere  in  this  work.4 

/.  "  Floating  "  or  "  Running  "  Policies  —  (i)  Defined. — Afloatingor 
running  policy  is  one  which  describes  the  insurance  in  general  terms  and 
leaves  the  name  of  the  ship  or  ships,  or  other  particulars,  to  be  defined  by 
subsequent  declaration.5 

(2)  Declaration  and  Indorsement  —  Necessity.  —  A  declaration  under  a  float- 
ing or  running  policy  is  necessary  to  the  attaching  of  the  risk.0  But  the 
failure  of  the  insured  to  report  all  shipments  under  a  policy  which  provides 
that  the  insurance  shall  cover  all  goods  consigned  to  or  shipped  by  the 
insured  does  not  work  a  forfeiture  of  the  policy  unless  it  is  so  expressly 
provided.7 

Manner  of  Making.  —  The  declaration  may  be  made  by  indorsement  on  the 
policy,  or  in  any  other  customary  manner,  where  the  policy  does  not  other- 
wise specially  provide.8  The  indorsement  of  the  risk  must  be  made  in  the 
manner  required  by  the  policy  where  the  indorsement  is  to  be  made  by  the 
insured;9  where  it  is  to  be  made  by  the  insurer,  it  may  be  made  by  the  agent 


for  particulars  as  to  the  rate  of  premium, 
will  constitute  a  binding  contract,  but  the  in- 
surer is  released  from  his  obligation  thereunder 
where  the  assured  after  obtaining  the  particu- 
lars on  which  the  rate  of  premium  can  be 
fixed  does  not  furnish  the  saine  to  the  insurer 
within  a  reasonable  time.  Scammell  v.  China 
Mut.  Ins.  Co.,  164  Mass.  341,  49  Am.  St.  Rep. 
462. 

1.  Rule  in  Canada.  —  Robertson  v.  Dudman, 
10  Nova  Scotia  50;  Wylde  v.  Union  Marine 
Ins.  Co.,  Russ.  Eq.  Dec.  (Nova  Scotia)  203, 
affirmed  on  appeal  10  Nova  Scotia  205. 

2.  "  Covering  Slip  "  Not  Valid  as  a  Contract  in 
England.  —  Morocco  Land,  etc.,  Co.  v.  Fry,  ir 
Jur.  N.  S.  76;  Parry  v.  Great  Ship  Co.,  4  B.  & 
S.  556,  116  E.  C.  L.  556,  10  Jur.  N.  S.  294; 
Morrison  v.  Universal  Marine  Ins.  Co.,  L.  R. 
8  Exch.  40;  i  Chalmers  and  Owen  Dig.  Mar. 
Ins.  30;  54  &'  55  Vict.,  c.  39,  §  93. 

3.  But  It  Is  Admissible  in  Evidence.  —  Colonial 
Ins.  Co.  v.  Adelaide  Marine  Ins.  Co.,  12  App. 
Cas.  128;  Ionides  v.  Pacific  F.  &  M.  Ins.  Co., 
L.  R.  7  Q.  B.  517;  Exch.  Cham.,  affirming  L. 
R.  6  Q.  B.  674;  Cory  v.  Patton,  L.  R.  7  Q.  B. 
304;  Lishman  v.  Northern  Maritime  Ins.  Co., 
L.  R.  10  C.  P.  179. 

4.  Execution  and  Delivery  of  Policy.  —  See  the 
title  Insurance,  vol.  16,  pp.  854,  855.  See  also 
Xenos  v.  Wickham,  L.  R.  2  H.  L.  296;  Walker 
v.  Provincial  Ins.  Co.,  7  Grant  Ch.  (U.  C.)  137, 
8  Grant  Ch.  (U.  C.)  217;  Buck  v.  Knowlton,  21 
Can.  Sup.  Ct.  371. 

5.  "  Floating  Policy  "  Denned.  —  Chalmers  and 
Owen  Dig.  Mar.  Ins.,  p.  38. 

Validity. —  Floating  policies  have  always 
been  held  valid.  Kewley  v.  Ryan,  2  H.  Bl. 
348;  r  Arnould.  Mar.  Ins.  337;  2  Kent  Com. 
257;  1  Phillips  Ins.,  §  438. 

6.  Declaration  Necessary.  —  Arkansas  Ins.  Co. 
v.  Bosiick,  27  Ark.  539. 

7.  Failure  to  Report  All  Shipments.  —  Arkansas 
Ins.  Co.  v.  Bostick,  27  Ark.  539. 


The  provision,  "  shipments  to  be  reported  to 
the  agents  "  of  the  insurer  at  a  certain  place, 
will  not  be  construed  to  mean  all  shipments, 
where  it  was  known  to  the  insurer's  agents 
that  the  insured  did  not  custom.irily  insure  all 
shipments,  and  a  previous  policy  contained  an 
express  agreement  to  report"  all  "  shipments. 
Callaway  v.  Orient  Ins.  Co.,  63  Fed.  Rep.  830. 

8.  Manner  of  Making  Declaration.  —  1  Arnould 
Mar.  Ins.  337.  See  also  Wass  v.  Maine  Mut. 
Marine  Ins.  Co.,  61  Me.  537. 

Changing  Risk.  —  The  assured  cannot  by  the 
manner  of  declaring  the  risk  change  the  nature 
of  the  contract,  as  where  he  separately  values 
each  article  in  a  policy  free  of  average  unless 
general.    Entwisle  v.  Ellis,  2  H.  &  N.  549. 

9.  Manner  of  Making  Indorsement.  —  Under  a 
running  policy  excluding  all  shipments  unless 
approved  and  indorsed  on  the  policy  —  the 
valuation  to  be  fixed  by  the  indorsement  —  the 
contract  of  insurance  is  not  complete  as  to 
any  specific  shipment  until  the  indorsement 
of  the  value;  merely  entering  the  article  on 
the  policy  book  attached  to  the  policy  is  not 
sufficient,  and  the  indorsement  of  the  value 
cannot  be  required  after  a  probable  loss. 
Schaefer  v.  Baltimore  Marine  Ins.  Co.,  33  Md. 
109. 

Sufficiency  of  Indorsement.  —  Where  the  goods 
are  insured  by  memoranda  on  an  open  policy, 
entries  of  shipments  made  on  the  blank  book 
to  which  the  policy  is  attached  are  held  to  be 
the  same  as  if  made  on  the  sheet  on  which  the 
policy  is  written,  and  the  express  assent  of 
the  insurer  will  be  held  waived  by  a  similar 
course  of  conduct  in  regard  to  previous  ship- 
ments on  the  same  policy.  Edwards  v.  Mis- 
sissippi Valley  Ins.  Co.,  I  Mo.  App.  192. 

Where  a  Literal  Compliance  with  a  provision 
that  no  shipments  are  10  be  considered  as  in- 
sured until  indorsed  in  the  policy,  is  physically 
impossible,  because  no  space  or  blank  is  pro- 
vided therefor,  it  is  a  sufficient  compliance 
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of  the  insurer.1 

Assent  of  Insured  and  Time  of  Declaration.  —  It  is  undoubtedly  the  law  that  where 

the  character  of  the  property,  the  voyage,  and  the  premium  are  fixed,  the 
assent  of  the  insurer  to  the  declaration  is  not  necessary,  and  the  declaration 
may  be  made  after  the  loss,  if  the  insured  acts  with  due  diligence  after  knowl- 
edge of  the  facts  on  which  his  declaration  is  based,  and  bona  fide  intended  the 
shipments  to  be  covered.*  But  in  the  case  of  a  declaration  of  value  not 
made  until  after  notice  of  loss  or  arrival,  the  policy  must  be  treated  as  an 
unvalued  policy  as  regards  the  subject-matter  of  such  declaration  where  the 
policy  does  not  provide  otherwise.3  Where  the  policy  is  a  mere  inchoate  con- 
tract, and  an  agreement  as  to  the  property,  value,  or  premium  to  be  paid 
becomes  necessary  on  each  shipment  as  declared,  the  assent  of  the  insurer 
is  necessary  to  the  declaration  to  make  the  risk  attach.4  And  the  same  is 
true  where  the  policy  expressly  excludes  all  shipments  unless  approved  and 
indorsed  on  the  policy.5 

But  There  is  a  Conflict  of  Authority  as  to  whether  consent  of  the  insurer  is  neces- 
sary to  the  declaration  where  the  premium  is  not  definitely  fixed  b)'  the  policy 
and  the  risk  is  not  declared  until  after  a  loss.  The  cases  are  given  in  the 
note.6 

In  Order  of  Shipment.  —  In  the  absence  of  other  provisions  in  the  policy  the 
declarations  must  be  made  in  the  order  of  dispatch  or  shipment.  In  the  case 
of  goods,  they  must  comprise  all  consignments  within  the  terms  of  the  policy.7 


with  such  provision  to  make  the  entries  in 
blank  books  provided  therefor,  according  to 
the  usual  course  of  business  between  the 
parties.  Callaway  v.  Orient  Ins.  Co.,  63  Fed. 
Rep.  830. 

Alteration  of  Policy.  —  In  the  case  of  a  policy 
upon  "  any  kind  of  goods  and  merchandise," 
it  was  held  thai,  where  the  insured  entered 
the  goods  upon  the  policy  without  consent  of 
the  insurer  it  was  a  material  alteration  avoid- 
ing the  policy.  Langhorn  v.  Cologan,  4  Taunt. 
330. 

1.  Indorsement  hy  Agent.  —  Wass  v.  Maine 
Mut.  Marine  Ins.  Co.,  6r  Me.  537. 

2.  Declaration  Made  After  Loss.  —  Gledstanes 
v.  Royal  Exch.  Ins.  Corp.,  11  Jur.  N.  S.  108; 
Harman  v.  Kingston,  3  Campb.  150;  Imperial 
Marine  Ins.  Co.  v.  Fire  Ins.  Corp.,  4  C.  P.  D. 
166;  General  Marine  Assur.  Co.  v.  Ocean 
Marine  Ins.  Co.,  16  Quebec  Super.  Ct.  170  (in 
this  case  fifteen  days  were  held  sufficient,  the 
delay  being  caused  by  a  clerical  error);  Wells 
v.  Pacific  Ins.  Co.,  44  Cal.  397;  E.  Carver  Co. 
v.  Manufacturers'  Ins.  Co..  6  Gray  (Mass.)  214; 
Hartshorn  v.  Shoe,  etc..  Dealers'  Ins.  Co.,  15 
Gray  (Mass.)  240;  Marine  F.  Ins.  Co.  v,  Bur- 
nett, 29  Tex.  433. 

3.  In  Case  of  Valuation. —  Harman  v.  Kings- 
ton, 3  Campb.  150,  13  Rev.  Rep.  775;  Gled- 
stanes v.  RoyalExch.  Ins.  Corp.,  11  Jur.  N.  S. 
108;  Craufurd  v.  Hunter,  8  T.  R.  13,  15,  note. 

4.  Policy  in  General  Terms.  —  Douville  v.  Sun 
Mut.  Ins.  Co.,  12  La.  Ann.  259.  As  where 
the  policy  was  in  general  terms,  "on  property 
on  board  vessel  or  vessels  to,  at,  and  from 
all  ports  and  places,  as  per  indorsements  to  be 
made  hereon."  providing  that  it  should  not  be 
binding  unless  countersigned.  Kennebec  Co. 
v.  Augusta  Ins.,  etc.,  Co.,  6  Gray  (Mass.) 
204.  Or  where  the  policy  was  for  "  such 
sums,  and  on  property  from  such  places,  and  on 
board  of  such  vessels,  as  should  be  mutually 
agreed  upon."    Neville  v.  Merchants',  etc., 
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Mut.  Ins.  Co.,  17  Ohio  192.  Or  "  on  property 
lost,  or  not  lost,  on  board  vessel  or  vessels, 
steamboat  or  steamboats,  or  land  carriage, 
at  and  from  ports  or  places  to  ports  or  places, 
all  sums  at  risk  under  this  policy  to  be  in- 
dorsed hereon  and  valued  at  the  sum  indorsed," 
and  the  rate  of  premium  "  such  per  cent,  as 
shall  be  written  against  each  indorsement." 
Hartshorn  v.  Shoe,  etc.,  Dealers'  Ins.  Co.,  15 
Gray  (Mass.)  240. 

5.  Express  Exception.  —  Schaefer  v.  Baltimore 
Ma  ine  Ins.  Co.,  33  Md.  109. 

6.  Where  Premium  Is  Not  Fixed.  —  Where  the 
premium  was  to  be  fixed  at  the  time  the  risk 
was  made  known,  the  insurance  being  '  sub- 
ject to  additional  premium  as  per  tariff,"  it 
was  held  that  the  declaration  could  not  be 
made  after  a  loss.  Orient  Mut.  Ins.  Co.  v. 
Wright,  23  How.  (U.  S.)  411;  Douville  v.  Sun 
Mut.  Ins.  Co..  12  La.  Ann.  259. 

But  in  another  case,  where  a  specific  rate  of 
premium  was  paid,  but  it  was  provided  that 
the  premium  should  be  fixed  "  in  conformity 
to  the  rates  of  the  company,  when  the  char- 
acter of  the  vessel  and  time  of  sailing  are 
known."  it  was  held  that  the  consent  of  the 
insured  to  the  declaration  was  not  necessary. 
Rolker  v.  Great  Western  Ins.  Co.,  4  Abb.  App. 
Dec.  (N.  Y.)  76. 

Indorsements  Evidence  of  Property. —  Where 
the  policy  provided,  "  indorsements  on  this 
policy  to  bs  evidence  of  property,  at  the  risk  of 
the  company  under  the  same,"  it  was  held  that 
a  declaration  after  loss  not  accepted  by  the  in- 
surer was  ineffectual.  Edwards  v.  St.  Louis 
Perpetual  Ins.  Co.,  7  Mo.  382. 

Sufficiency  of  Assent.  —  A  dissent  from  the 
valuation  in  a  declaration,  and  a  statement, 
"  it  may  stand  insured  until  "  a  certain  day. 
will  cover  a  loss  in  the  interim.  Neville  v. 
Merchants',  etc.,  Mut.  Ins.  Co.,  17  Ohio  192. 

7.  Declaration  in  Order  of  Shipment.  —  Stephen 
v.  Australasian  Ins.  Co.,  L.  R.  8  C.  P.  18;  Im- 
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Errors  and  Omissions.  —  And  the  value  of  the  goods  or  other  property  must 
be  honestly  stated,  but  an  omission  or  erroneous  declaration  may  be  rectified 
even  after  the  loss  or  arrival,  provided  the  omission  or  declaration  was  made 
in  good  faith.1 

Time  of  Making  Declaration.  —  Where  the  contract  requires  that  the  risk  shall 
be  reported  for  indorsement  as  soon  as  known  to  the  insured,  he  is  obliged  to 
report  it  at  once  after  information  received  from  whatever  source;  but  an 
equal  duty  is  not  cast  upon  his  agent.8 

2.  Legality  —  a.  Violation  of  Revenue,  Trade,  and  Navigation 
Laws  —  (i)  Domestic  Laws.  —  It  is  a  universal  rule  of  the  law  of  marine 
insurance  that  a  valid  contract  of  insurance  cannot  be  made  on  property  to  be 
employed  in  an  adventure  which  necessarily  involves  the  violation  of  the  laws 
of  the  country  where  the  contract  is  made  or  is  to  be  enforced.3 

(2)  Foreign  Lenv.  —  But  foreign  laws  are  not  recognized,  and  the  insurer 
may  take  the  risk  of  a  loss  arising  from  a  trade  which  is  prohibited  by  the 
laws  of  a  foreign  country.  This  is  universally  established,  though  the  rule  has 
been  vehemently  condemned  by  the  American  writers  on  this  subject.4 

(3)  Intention  to  Violate  Law.  —  If  the  intent  at  the  outset  of  the  voyage 
was  to  violate  the  law,  the  policy  is  void  although  the  vessel  is  seized  before 
an  illegal  act  has  been  committed.5  But  where  the  voyage  is  legal  in  both 
its  origin  and  accomplishment,  the  validity  of  the  policy  is  not  affected  by  the 
contemplation  of  a  future  and  merely  contingent  illegal  act.6 

(4)  Property  Subject  to  Forfeiture.  —  The  fact  that  property  is  subject  to 
forfeiture  for  violation  of  a  law  does  not  prevent  its  being  a  valid  subject  of 
insurance  where  the  cause  of  forfeiture  is  not  connected  with  the  policy.7 


perial  Marine  Ins.  Co.  v.  Fire  Ins.  Corp.,  4  C. 
P.  D.  166;  Gledstanes  v.  Royal  Exch.  Assur. 
Corp.,  5  B.  &  S.  797,  117  E.  C.  L.  797. 

1.  Errors  and  Omissions. — Robinson  v.  Touray, 
3  Campb.  158;  Imperial  Marine  Ins.  Co.  v.  Fire 
Ins.  Corp.,  4  C.  P.  D.  166;  Ionides  v.  Pacific 
F.  &  M.  Ins.  Co.,  L.  R.  6  Q.  B.  674;  Gled- 
stanes v.  Royal  Exch.  Assur.  Corp.,  5  B.  &  S. 
797,  117  E.  C.  L.  797;  Stephens  v.  Australasian 
Ins.  Co.,  L.  R.  8  C.  P.  18;  Cusack  v.  Mutual 
Ins.  Co.,  6  L.  C.  Jur.  97;  Canada  F.  &  M.  Ins. 
Co.  v.  Western  Assur.  Co.,  5  Ont.  App.  244; 
Arnold  v.  Pacific  Mut.  Ins.  Co.,  78  N.  Y.  7. 

Double  Declarations.  —  See  Davies  v.  National 
F.  &  M.  Ins.  Co.,  (1891)  A.  C.  491. 

2.  Agent  Not  Required  to  Report.  —  Wells  v. 
Pacific  Ins.  Co.,  44  Cal.  397. 

3.  Cannot  Insure  Trade  Against  Domestic  Laws. 
—  Oliverson  v.  Loughman,  4  M.  &  S.  346;  Red- 
mond v.  Smith,  7  M.  &  G.  474,  49  E.  C.  L.  474; 
Waugh  v.  Morris,  L.  R.  8  Q.  B.  208;  Wilson  v. 
Marryat,  8  T.  R.  46;  Bird  v.  Appleton,  8  T.  R. 
562;  Bird  v.  Pigou,  2  Selw.  N.  P.  (13th  ed.)  932; 
Sevvell  v.  Royal  Exch.  Assur.  Co.,  4  Taunt.  855; 
Wainhouse  v.  Cowie,  4  Taunt.  178;  Gray  v. 
Lloyd,  4  Taunt.  136;  Camden  v.  Anderson,  6 
T.  R.  723,  1  B.  &  P.  272;  Chalmers  v.  Bell,  3 
B.  &  P.  604;  Johnston  v.  Sutton,  1  Dougl.  254; 
Craig  v.  U.  S.  Insurance  Co.,  Pet.  (C.  C.)4io; 
Andrews  v.  Essex  F.  &  M.  Ins.  Co.,  3  Mason 
(U.  S.)6;  Gray  v.  Sims,  3  Wash.  (U.  S.)  276; 
Sturges  v.  Bush,  5  Day  (Conn. )452;  Benton  v. 
Hope,  19  La.  Ann.  463;  Richardson  v.  Maine 
F.  &  M.  Ins.  Co.,  6  Mass.  102,  4  Am.  Dec.  92; 
Breed  v.  Eaton,  10  Mass.  21;  Colquhoun  v. 
New  York  Firemen's  Ins.  Co.,  15  Johns,  (N. 
Y.)  352. 

Carrying  Prohibited  Cargo.  —  The  violation  of 
a  statute  merely  fixing  a  penalty  for  carrying 
certain  cargo  does  nol  make  the  voyage  illegal 


as  to  the  vessel.  Sherlock  v.  Globe  Ins.  Co.,  7 
Ohio  Dec.  (Reprint)  17,  1  Cine.  L.  Bui.  26. 

Violation  of  Law  in  Obtaining  Cargo. — A  fraud- 
ulent agreement  eniered  into  between  the  own- 
ers of  two  ships  whereby  the  ship  insured 
obtains  a  cargo  in  violation  of  law  will  vitiate 
Ihe  insurance.  Gibson  v.  Service,  1  Marsh. 
119,  5  Taunt.  433,  1  E.  C.  L.  146. 

Illegal  Bottomry  Bond.  —  Under  the  English 
statute  prohibiting  the  lending  of  money  on 
bottomry  by  two  jointly,  an  insurable  interest 
cannot  be  founded  on  a  bottomry  bond  given 
to  two  persons  as  general  partners  in  trade. 
Everth  v.  Blackburn,  6  M.  &  S.  152,  2  Stark. 
66,  3  E.  C.  L.  319. 

4.  Otherwise  as  to  Foreign  Laws.  —  Levers. 
Fletcher,  1  Park  Mar.  Ins.  (5th  ed.)  237; 
Planche  v.  Fletcher,  1  Dougl.  251;  Livingston 
v.  Maryland  Ins.  Co.,  7  Cranch  (U.  S.)  506; 
Decrow  v.  Waldo  Mut.  Ins.  Co.,  43  Me.  460; 
Parker  v.  Jones,  13  Mass.  173;  Skidmore  v. 
Desdoity,  2  Johns.  Cas.  (N.  Y.)  77;  2  Arnould 
Mar.  Ins.,  p.  693;  I  Marshall  Ins.  55;  3  Kent 
Com.  263,  265. 

5.  Intention  to  Violate  Law.  —  Seymour  v. 
London,  etc.,  Marine  Ins.  Co.,  41  L.  J.  C.  PI. 
193;  Wilson  v.  Backhouse,  Peake  Add.  Cas. 
119:  Wilson  v.  Marryat,  8  T.  R.  31. 

6.  Intention  to  Violate  in  Future.  —  Dalgleish 
v.  Hodgson,  5  M.  &  P.  407,  7  Bing.  495,  20  E. 
C.  L.  216;  Naylor  v.  Taylor,  4  M.  &  R.  526,  9 
B.  &  C.  718,  17  E.  C.  L.  480;  Clark  v.  Protec 
tion  Ins.  Co.,  1  Story  (U.  S.)  109. 

7.  Cause  of  Forfeiture  Not  Connected  with  Policy. 
—  Ocean  Ins.  Co.  v.  Polleys,  13  Pet.  (U.  S.) 
157;  Clark  v.  Protection  Ins.  Co.,  I  Story  (U. 
S.)  109;  Polleys  v.  Ocean  Ins.  Co.,  14  Me.  141. 

Aliens  Purchasing  a  Vessel  and  having  the  title 
made  to  a  citizen  for  their  benefit  may  lawfully 
take  insurance  in  their  own  names,  the  policy 
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(5)  Failure  to  Obtain  License.  —  Where  the  vessel  does  not  obtain  a  license 
to  trade,  or  fails  to  carry  the  documents  required  by  law  to  make  the  voyage 
legal,  or  trades  with  ports  not  licensed,  a  policy  on  vessel,  cargo,  or  freight  is 
void.1 

(6)  Illegality  in  Part.  —  To  avoid  the  policy  there  must  be  a  present, 
actual  illegality  attaching  to  the  very  policy  at  the  commencement  of  and  as 
a  part  of  the  risk,2  and  where  the  voyage  or  risk  insured  is  an  entirety,  an 
illegality  in  any  part  of  it  vitiates  the  insurance  as  to  the  whole.3  And 
so,  where  the  voyage  is  an  entirety,  any  illegality  in  the  outset  or  in  the  prior 
stages  vitiates  the  policy,  though  it  is  effected  only  to  protect  some  later 
stage  as  to  which  there  is  no  illegality.4 

Prior  or  Subsequent  Illegal  Voyage.  —  But  the  illegality  of  a  wholly  distinct  and 
separate  voyage  or  venture  can  have  no  effect  on  the  voyage  or  venture  cov- 
ered by  the  policy;5  as  where  the  insured  goods  were  purchased  with  the 
proceeds  of  a  former  illegal  voyage,6  or  where  smuggled  goods  which  have 
never  been  seized  are  embarked  on  a  new  and  lawful  voyage.7 

(7)  Subsequent  Illegality.  —  And  any  subsequent  illegality  in  the  course  of 
a  voyage  legal  in  its  inception  will  not  affect  the  policy  so  far  as  concerns 
losses  on  property  not  tainted  by  such  illegality,  although  connected  with  the 
res  gestce.H  Nor  is  the  policy  voided  by  the  breach  of  a  municipal  regulation 
to  which  only  a  pecuniary  penalty  is  attached  payable  by  the  master  or  owner.9 

(8)  Different  Owners.  —  Where  a  policy,  executed  for  all  the  owners,  was  in 
its  inception  founded  in  any  illegality  in  which  only  one  of  the  owners  partici- 
pated, it  is  utterly  void  as  to  all,  for  the  policy  is  not  divisible  so  as  to  be 
good  in  part  and  bad  in  part.10  But  where  there  was  no  common  or  joint 
interest  in  the  whole  of  the  property  insured  subsisting  in  different  individuals, 
nor  any  fraud,  the  fact  that  they  employed  one  common  agent  to  effect  the 
insurance  does  not  communicate  to  the  innocent  owners  a  vice  belonging  to 
the  property  of  one.11 

(9)  Violation  of  Law  by  Third  Persons.. —  The  violation  of  law  by  the  mas- 
ter of  the  vessel  without  the  privity  of  the  owners,  or  by  the  vessel  owner 
without  the  knowledge  or  consent  of  the  cargo  owners,  will  not  invalidate  the 
insurance  as  to  the  parties  not  privy  thereto.12 

not  being  designed  to  aid  an  illegal  purchase.  6.  Proceeds  of  Former  Illegal  Voyage. —  Bird 
Hume  v.  Providence  Washington  Ins.  Co.,  23      v.  Appleton.  8  T.  R.  562. 

S.  Car.  190.  7.  Smuggled  Goods  Reshipped.  —  Clark  v.  Pro- 

1.  Failure  to  Obtain  License.  —  Leevin  v.  Cor-      tection  Ins.  Co.,  1  Story  (U.  S.)  109. 

mac,  4  Taunt.  483;  Cunard  v.  Hyde,  2  El.  &  8.  Subsequent  Illegality.  —  Butler  v.  Allnutt, 
El.  1,  105  E.  C.  L.  1,  6  Jur.  N.  S.  14;  WHson  v.  1  Stark.  222.  2  E.  C.  L.  90;  Sewell  v.  Royal 
Rankin,  L.  R.  1  Q.  B.  162;  Schroeder  v.  Vaux,  Exch.  Assur.  Co.,  4  Taunt.  855;  Keir  v. 
15  East  52,  13  Rev.  Rep.  758,  note;  Metcalfe  v.  Andrade,  6  Taunt.  498,  1  E.  C.  L.  465;  Clark 
Parry,  4  Campb.  125;  Siffken  v.  Allnutt,  1  M.  v.  Protection  Ins.  Co.,  1  Story  (U.  S.)  109. 
&  S.  39;  Klingender  v.  Bond,  14  East  484,  13  9.  Violation  of  Municipal  Regulation. — As 
Rev.  Rep.  292;  Farmer  v.  Legg,  7  T.  R.  186;  where  the  master  refuses  to  take  a  pilot  on 
Everth  v.  Tunno,  1  B.  &  Aid.  142.  I  Stark.  pilot  grounds  as  required  by  the  local  regula- 
508,  2  E.  C.  L.  194;  Dunlop  v.  Gill,  1  B.  &  Aid.  tions.  Flanigen  v.  Washington  Ins.  Co.,  7  Pa. 
334;  Darby  v.  Newton,  2  Marsh.  252,  6  Taunt.      St.  306 

544,  1  E.  C.  L.  477;  Polleys  v.  Ocean  Ins.  Co.,  10.  Different  Owners.  —  Clark  v.  Protection 
14  Me.  141.  Ins.  Co.,  1  Story  (U.  S.)  109. 

2.  Illegality  in  Inception  Necessary.  —  Clarke.  11.  Employment  of  Common  Agent. — Hagedorn 
Protection  Ins.  Co.,  I  Story  ((J.  S.)  109.  v.  Bazett,  2  M.  &  S.  100. 

3.  Illegal  in  Part.  —  Bird  v.  Appleton,  8  T.  12.  Violation  of  Law  by  Third  Persons.  —  Wil- 
R.  566;  Parkin  v.  Dick,  2  Campb.  221,  n  East  son  v.  Rankin,  6  B.  •&  S.  208,  118  E.  C.  L.  208, 
502;  Ingham  v.  Agnew,  15  East  517;  Bird  v.  11  Jur.  N.  S.  173,  affirmed  on  appeal  35  L.  J.  Q. 
Pig-ou,  2  Selw.  N.  P.  (13th  ed.)93s;  Cunard  v.  B.  203,  13  L.  T.  N.  S.  564;  Cunard  v.  Hvde, 
Hyde,  El.  Bl.  &  El.  670,  96  E.  C.  L.  670,  5  Jur.  El.  Bl.  El.  670,  96  E.  C.  L.  670,  5  Jur.  N.  S. 
N.  S.  40.  40;  Carstairs  v.  Allnutt,  3  Campb.  497;  Red- 

4.  Insurance  on  Legal  Part. —  Wilson  v.  Mar-  mond  v.  Smith,  7  M.  &  G.  457,  49  E.  C.  L. 
ryat,  8  T.  R.  31,  1  B.  &  P.  430.  457;  Dudgeon  v.  Pembroke,  2  App.  Cas.  2S4; 

5.  Separate  Voyages.  —  Bird  v.  Appleton,  8  T.  Sherlock  v.  Globe  Ins.  Co.,  1  Cine.  Super.  Ct. 
R.  562.  See  also  Ocean  Ins.  Co.  v.  Polleys,  13  193.  See  also  Carruthers  v.  Gray,  15  East  35i 
Pet.  (U.  S.)  157.  3  Campb.  142. 
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b.  Violation  of  International  Law.  —  A  policy  effected  on  a  vessel 
or  cargo,  in  a  trade  in  violation  of  the  law  of  nations,  is  invalid.' 

c.  As  Affected  by  War  Policy  —  (i)  Alien  Enemies  Cannot  Be  Insured. 
—  It  appears  to  be  the  settled  law  that  alien  enemies  cannot  be  insured, 
though  the  decisions  have  not  always  been  in  harmony,3  and  it  is  immaterial 
whether  the  insurance  was  effected  before  or  after  the  breaking  out  of  hostili- 
ties,3 or  whether  the  action  was  brought  during  war  or  after  restoration  to 
peace.4  But  a  license  or  privilege  to  trade,  granted  an  alien  enemy,  legalizes 
the  commerce,  and  in  such  case  he  has  an  insurable  interest.5  Where  the 
insured  does  not  become  an  alien  enemy  until  after  the  loss,  the  contract  is 
not  void,  but  the  right  of  action  thereon  is  suspended  during  hostilities.6 
But  a  policy  covering  the  interest  of  a  subject  of  the  countty  is  not  avoided 
because  alien  enemies  are  interested  in  other  parts  of  the  cargo.7 

(2)  Trading  with  the  Enemy.  —  Trading  with  the  enemy  being  in  violation 
of  the  war  policy  of  the  country,  a  policy  on  property  of  a  subject  engaged  in 
such  trade  is  void.8  But  this  rule  does  not  extend  to  a  trading  by  a  neutral 
with  the  enemy; 9  it  does  extend,  however,  to  a  sailing  under  the  enemy's 
license. 10 

A  License  to  Trade  with  a  hostile  port  will  validate  an  insurance  on  the  vessel 
and  cargo. 11 

Embargo.  — Where  an  embargo  has  been  laid  on  certain  goods  for  a  certain 
port,  an  insurance  on  such  goods  on  board  a  vessel  bound  for  that  port  is  void.1* 

d.  Wager  Policies.  —  The  whole  subject  of  wager  policies  is  treated 
elsewhere  in  this  work.13 


1.  Violation  of  International  Law.  —  Gray  v. 
Sims.  3  Wash.  (U.  S.)  276. 

Plundering  Enemy  Vessels.  —  An  insurance  of 
a  vessel  on  a  voyage  whose  object  was  to  plun- 
der  the  vessels  of  the  enemy  instead  of  bring- 
ing them  into  port  was  held  legal  although  the 
practice  was  condemned.  Ward  v.  Wojd,  13 
Mass.  530. 

2.  Alien  Enemies  Cannot  Be  Insured.  —  Bran- 
don v.  Nesbitt,  6  T.  R.  23;  Bristol  v.  Towers, 
6  T.  R.  35;  Gamba  v.  Le  Mesurier,  4  East  407; 
Kellner  v.  Le  Mesurier,  4  East  396;  Brandon 
v.  Curling,  4  East  410;  De  Luneville  v.  Phil- 
lips, 2  B.  &  P.  N.  R.  97;  M'Connell  v.  Hector, 
3  B.  &  P.  113;  Furtado  v.  Rodgers,  3  B.  &  P.  191. 

Early  Decisions  to  the  Contrary.  —  See  Henkle 
v.  Royal  Exch.  Assur.  Co.,  1  Ve?.  317;  Bell  v. 
Gilson,  1  B.  &  P.  354;  Gist  v.  Mason.  I  T.  R. 
84;  Planche  v.  Fletcher,  1  Dougl.  25t;  Lavabre 
v.  Wilson,  1  D  >ugl.  284. 

3.  Time  of  Effecting  Insurance  Immaterial.  — 
Gamba  v.  Le  Mesurier,  4  East  407,  7  Rev.  Rep. 
590;  Furtado  v.  Rodgers,  3  B.  &  P.  rgi;  Bran- 
don v.  Curling,  4  East  410;  Gray  v.  Sims,  3 
Wash.  (U.  S.)  276. 

4.  Time  of  Enforcement.  --  Gamba  v.  Le  Mesu- 
rier, 4  East  407. 

5.  License  to  Enemy,  —  Wells  v.  Williams,  1 
Salk.  46,  1  Ld.  Raym.  282;  Kensington  v. 
Inglis,  8  East  273;  Conway  v.  Gray,  10  East 
536;  Usparicha  v.  Noble,  13  East  332;  De 
Tastet  v.  Taylor,  4  Taunt.  233;  Flindl  v.  Scott, 
5  Taunt.  674,  r  E.  C.  L.  231,  15  Rev.  Rep.  615. 

6.  Becoming  Alien  Enemy  After  Loss.  —  Flindt 
v.  Waters,  15  East  260;  Harman  v.  Kingston, 
3  Campb.  152. 

As  to  Who  Is  an  Alien  Enemy  Depending  on 
Domicil,  see  the  title  International  Law,  vol. 
16,  p.  1146. 

7.  Others  Interested  in  Cargo.  —  Feise  v. 
Aguilar,  3  Taunt.  506. 


8.  Trading  with  the  Enemy.  —  Esposito  v. 
Bowden,  7  El.  &  Bl.  763,  90  E.  C.  L.  763;  Potts 
v.  Bell,  8  T.  R.  548,  overruling  Bell  v.  Gilson, 

I  B.  &  P.  345- 
Where  Some  of  Ports  Are  Neutral.  —  A  policy  is 

not  vitiated  by  giving  leave  to  the  ship  to  pro- 
ceed to  any  port  in  a  particular  sea,  in  which 
there  are  both  hostile  and  neutral  ports,  un- 
less it  can  be  shown  that  it  was  intended  that 
the  ship  should  in  fact  proceed  to  one  of  the 
former.  Mailer  v.  Thompson,  2  Campb.  610; 
Wright  v.  Welbie,  1  Chit.  49,  18  E.  C.  L.  26. 

Ignorance  as  to  Enemy's  Possession  of  Port.  —  An 
insurance  on  a  voyage  to  a  port  which  at  that 
time  was  supposed  to  be  in  the  possession  of 
the  government,  but  which  in  fact,  without 
knowledge  of  the  parties,  had  been  restored  to 
the  enemy,  is  not  illegal     Atkinson  v.  Abbott, 

II  East  135,  1  Campb.  535. 

9.  Neutral  Trading  with  Enemy.  —  Gist  v. 
Mason.  1  T.  R.  84;  Visger  v.  Prescott,  5  Esp. 
184;  Barker  v.  Blakes,  9  East  283.  See  also 
Bromley  v.  Hesseltine,  1  Campb.  75. 

Domicii  Fixes  Status.  —  Asa  person  is  entitled 
to  the  privileges  of  the  country  where  he  is 
domiciled,  to  trade  with  a  country  in  hostility 
with  that  of  his  citizenship,  he  may  make  a 
valid  policy  on  goods,  shipped  to  a  neutral 
country,  which  will  cover  a  capture  and  con- 
demnation based  on  his  hostile  citizenship. 
Bell  v.  Reid,  1  M.  &  S,  726,  14  Rev.  Rep. 
557. 

10.  Sailing  under  Enemy's  License.  —  Craig  v. 
U.  S.  Insurance  Co.,  Pet.  (C.  C.)  410.  See  also 
Bulkley  v.  Derby  Fishing  Co.,  1  Conn.  571. 

11.  License  to  Trade.  —  Anthony  v.  Moline,  5 
Taunt.  711,  1  E.  C.  L.  243. 

12.  Embargo. — Dalmady  v.  Motteux,  1  T.  R. 
85,  note. 

13.  Wager  Policies.— See  the  title  Insurance, 
vol.  16,  p.  845. 
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3.  Construction  and  Operation  —  a.  In  General.  —  The  general  rules  as  to 
the  construction  and  operation  of  marine  insurance  policies  are  treated  with 
other  policies  elsewhere  in  this  work.1 

b.  Description  of  Parties  —  (i)  In  General—  (a)  Policy  in  Blank. —A 
policy  executed  in  blank  as  to  the  name  of  the  insured  may  be  filled  in  with 
the  name  of  the  person  whom  it  was  intended  to  insure.2 

(b)  Particular  Description.  —  Where  the  policy  particularly  describes  the  insured, 
without  any  general  words  intended  to  include  other  persons,  there  can  be  no 
recovery  for  the  interest  of  others  in  the  subject  matter,  regardless  of  the 
intention  to  insure  such  interests.3  And  where  the  insurance  is  of  -  two  or 
more  jointly,  it  is  not  applicable  to  the  sole  interest  of  one  where  the  others 
have  no  interest  therein.4  But  a  policy  executed  in  the  name  of  one  and 
intended  for  others  also  interested,  who  are  not  designated  either  specially 
or  in  general  terms,  will  cover  the  interest  of  the  owner  effecting  the 
insurance.5 

(c)  "As  Agent."  —  Insuring  "as  agent  "  for  a  person  is  equivalent  to  insuring 
on  his  account,  and  on  his  account  alone.6  And  where  a  person  insures  "as 
agent"  without  stating  for  whom,  it  is  equivalent  to  an  insurance  "for  the 
benefit  of  whom  it  may  concern. "  7  And  an  undeclared  principal  can  sue 
on  his  contract  of  marine  insurance  made  by  his  agent,  in  the  agent's  name.8 

(2)  "For  Whom  It  May  Concern."  —  A  policy  effected  "  for  whom  it  may 
concern,"  or  in  words  of  equivalent  import,  will  be  applied  to  the  interest  of 
the  persons  for  whose  benefit  it  was  intended  by  the  person  procuring  the 
insurance,  if  previously  authorized  or  subsequently  adopted  by  such  persons.9 

Parties  Not  Known.  — And  this  is  so  though  those  so  intended  are  not  known 
to  the  broker  who  procures  the  policy,  or  to  the  insurer,10  and  though  the 


1.  Construction  and  Operation  in  General.  —  See 

the  title  Insurance,  vol.  16,  p.  830. 

Foreign  Decisions.  —  The  decisions  of  the 
courts  of  other  countries  and  the  opinions  and 
reasons  of  foreign  writers  upon  the  subject  ate 
equally  applicable  in  construing  the  contract 
of  marine  insurance  with  those  of  our  own 
courts,  for  the  contract  is  everywhere  known 
and  is  substantially  the  same  throughout  the 
civilized  world.  Phillips  Ins.,  vii.;  Dole  v.  New 
England  Mut.  Marine  Ins.  Co.,  2  Cliff.  (U.  S.) 
394;  Deshon  v.  Merchants'  Ins.  Co.,  ir  Met. 
(Mass.)  199. 

Inland  Waters.  —  The  rules  of  marine  insur- 
ance apply  to  the  interpretation  of  policies  on 
vessels  exclusively  employed  in  inland  navi- 
gation, when  not  inapplicable  from  the  particu- 
lar subject-matter  Caldwell  v.  St.  Louis  Per- 
petual Ins.  Co.,  1  La.  Ann.  85. 

2.  Policy  in  Blank.  —  Turner  v.  Burrows,  8 
Wend.  (N.  Y.)  154;  Cunard  v.  Nova  Scotia 
Marine  Ins  Co.,  29  Nova  Scoiia  409. 

3.  Only  Persons  Designated  Can  Recover.  — 
Graves  v.  Boston  Marine  Ins.  Co.,  2  Cranch 
(U.  S.)  419;  Finney  v.  Warren  Ins.  Co.,  1  Met. 
(Mass.)  16,  35  Am.  Dec.  343;  Russell  v.  New 
England  Marine  Ins.  Co.,  4  Mass.  82;  Dumas 
v.  Jones,  4  Mass.  647;  Pearson  v.  Lord,  6 
Mass.  81;  Lawrence  v.  Sebor,  2  Cai.  (N.  V.) 
209;  Turner  v.  Burrows,  5  Wend.  (N.  Y.)  541, 
8  Wend.  (N.  Y.)  145. 

4.  Joint  Interest.  —  Bell  v.  Ansley,  16  East 
141;  Cohen  v.  Hannam,  5  Taunt.  101,  1  E.  C. 
L.  26. 

5.  Interest  of  Person  Effecting  Insuranoe  Is  Cov- 
ered.—  Ebsworth  v.  Alliance  Marine  Ins.  Co., 
L.  R.  8  C.  P.  596;  Murray  v.  Columbian  Ins. 
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Co.,  11  Johns.  (N.  Y.)  302;  Knight  v.  Eureka  F. 
&  M.  Ins.  Co.,  26  Ohio  St.  664,  20  Am.  Rep. 
778. 

6.  "As  Agent."  —  Russell  v.  New  England 
Marine  Ins.  Co.,  4  Mass.  82:  Holmes  v.  United 
Ins.  Co.,  2  Johns.  Cas.  (N.  Y.)  329. 

7.  General  Designation.  —  Davis  v.  Boardman, 
12  Mass.  80. 

Effect  of  Knowledge  of  Insurer.  —  Where  a 
policy  is  issued  to  a  certain  person  designated 
as  "  superintendent,"  and  the  insurance  agents 
have  knowledge  of  the  fact  that  he  is  not  sole 
owner,  the  policy  is  not  avoided  by  a  clause 
reciting  that  if  the  interest  of  the  assured  is 
other  than  the  entire  unencumbered  interest  it 
must  be  so  represented  or  the  policy  will  be 
void.  Mark  v.  National  F.  Ins.  Co.,  24  Hun 
(N.  V.)  565,  affirmed  91  N.  Y.  663. 

8.  Undeclared  Principal. — Anchor  Marine  Ins. 
Co.  v.  Allen,  13  Quebec  4. 

9.  "  For  Whom  It  May  Concern  "  Covers  Interest 
of  Persons  Intended.  —  Hagedorn  v.  Oli  verson,  2 
M.  &  S.  485;  Watson  v.  Swann,  11  C.  B.  N.  S. 
756,  103  E.  C.  L.  756,  Merchants  Marine  Ins. 
Co.  v.  Barss,  15  Can.  Sup.  Ct.  185;  Seaman  v. 
West,  17  Nova  Scotia  207,  affirmed  Feb.  16, 
1885,  Cas.  Dig.  388;  Hooper  v.  Robinson,  98 
U.  S.  537;  The  Sydney,  27  Fed.  Rep.  119;  In- 
surance Co.  of  North  America  v.  Forcheimer, 
86  Ala.  541;  Pouverin  v.  Louisiana  State  M.  & 
F.  Ins.  Co.,  4  Rob.  (La.)  235 ;  Lawrence  v.  Sebor, 
2  Cai.  (N.  Y.)  203;  Duncan  v.  China  Mut.  Ins. 
Co.,  129  N.  Y.  237. 

10.  Though  Such  Person  Not  Known  at  Time.  — 
1  Phillips  Ins.,  §  3S4;  Hooper  v.  Robinson,  98 
U.  S.  537;  Buck  v.  Chesapeake  Ins.  Co.,  1  Per. 
(U.  S.)  151;  Newson  v.  Douglass,  7  Har.  &  J. 
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persons  whom  it  was  intended  to  benefit  had  no  interest  at  the  commencement 
of  the  risk.1 

Ratification.  —  And  where  the  policy  is  effected  in  good  faith  the  adoption 
or  ratification  by  the  person  intended  may  be  made  after  he  is  aware  of  the 
loss.a  The  adoption  of  the  policy  need  not  be  in  any  particular  form.  Any- 
thing which  clearly  evinces  such  purpose  is  sufficient.3  The  bringing  of  an 
action  on  the  policy  by  the  owners  has  been  held  a  sufficient  adoption.4  But 
a  letter  directing  insurance  to  be  made  was  held  not  to  be  an  adoption  of 
insurance  already  effected,  of  which  the  person  writing  the  letter  was  ignorant.5 
The  party  for  whom  a  policy  was  effected  without  previous  authority  may 
elect  to  decline  it,  but  where  after  notice  he  does  not  decline  without  unreason- 
able delay  he  will  be  bound  thereby,  and  liable  for  the  premium.0 

Persons  Originally  Intended.  — A  policy  for  whom  it  may  concern  can  only  be 
applied  to  the  interest  originally  intended  by  the  person  effecting  the  insur- 
ance.7   But  it  is  not  necessary  that  any  specific  individual  be  intended.8 

(3)  Benefit  of  Another  Named.  —  The  above  rules  will  also  apply  where 
the  policy  is  effected  by  one  for  the  benefit  of  another  named.9 

(4)  Loss  Payable  to  Another.  —  Where  the  loss  is  payable  to  another,  the 
same  rules  apply. 

c.  Description  of  Subject  —  (1)  General  Rule.  —  Reasonable  certainty 
is  all  that  is  required  in  designating  the  subject-matter,10  and  in  determining 
the  subject-matter  of  insurance  the  policy  will  be  considered  as  a  whole,  and 
the  circumstances  of  each  particular  case  taken  into  consideration,11  and  words 
may  be  treated  as  surplusage  if  necessary  to  effect  the  intention  as  this  appears 
by  other  terms  of  the  policy.12 

(2)  Ship.  —  An  insurance  on  the  vessel  covers  the  vessel  so  long  as  it  can 
be  identified,  however  extensive  the  repairs  may  be.13  Where  the  insurance 
is  on  the  ship  while  being  built  it  will  not  cover  timber  or  materials  intended 
for  the  vessel,  but  not  yet  incorporated  in  it.14 

(Md  .)  417,  16  Am.  Dec.  317,  note.  See  also  Frierson  v.  Brenham,  5  La.  Ann.  540,  52  Am. 
Robinson  v.  Gleadovv,  2  Scott  250,  2  Bing.  N.  Dec.  603;  Haynes  v.  Rovve,  40  Me.  181; 
Cas.  156,  29  E.  C.  L.  290,  1  Hodges  245.  Augusta  Ins.,  etc.,  Co.  v.  Abbott,  12  Md.  348; 

1.  Interest  Subsequently  Acquired. — Steamship  Newson  v.  Douglass,  7  Har.  &  J.  (Md.)  417,  16 
Samana  Co.  v.  Hall,  55  Fed.  Rep.  663;  Duncan  Am.  Dec.  317,  note;  Pacific  Ins.  Co.  v.  Catlett, 
v.  China  Mut.  Ins.  Co.,  129  N.  Y.  237,  affirming     4  Wend  (N.  Y.)  75. 

59  N.  Y.  Super.  Ct.  396.  Question  for  Jury.  —  The  question  for  whom 

2.  Ratification  After  Knowledge  of  Loss. —  insurance  "for  whom  it  concerns  was  in- 
Routh  v.  Thompson,  13  East  274;  Couturier  v.  tended  is  one  of  fact  for  the  jury.  Augusta 
Hastie,  8  Exch.  40;  Hagedorn  v.  Oliverson,      Ins.,  etc.,  Co.  v.  Abbott,  12  Md.  348. 

2  M.  &  S.  485;  Jardine  v.  Leathley,  3  B.  &  S.  8.  Need  Not  Be  Specific  Individual.  —  Hurlbert 
700,  113  E.  C.  L.  700;  Williams  v.  North  China  c/.  Pacific  Ins.  Co.,  2  Sumn.  (U.  S.)  471;  Dun- 
Ins.  Co.,  1  C.  P.  D.  757;  Blanchard  v.  Waite,  can  v.  Sun  Mut.,  etc.,  Ins.  Co.,  12  La.  Ann. 
28  Me.  51,  48  Am.  Dec.  474;  Finney  v.  Fair-  486. 

haven  Ins.  Co.,  5  Met.  (Mass.)  192,  38  Am.  9.  Benefit  of  One  Named.  —  Routh  v.  Thomp- 
Dec.  397.  son,  13  East  274;  Catlett  v.  Pacific  Ins.  Co.,  1 

In  France  the  adoption  must  be  before  notice  ■  Paine  (U.  S.)  594,  1  Wend.  (N.  Y.)  561.  4  Wend, 
of  the  loss.    1  Phillips  Ins.,  §388.  (N.  Y.)  75:  Blanchard  v.  Waite,  28  Me.  51,  48 

3.  Form  of  Adoption. —  Hooper  v.  Robinson,      Am.  Dec.  474. 

98  U.  S.  537.  10.  Reasonable  Certainty  Only  Required.  —  Wil- 

4.  Bringing  of  Action  Sufficient  Adoption. —  son  v.  Jones,  L.  R.  2  Exch.  146-  Cunard  v. 
Bl  anchard  v.  Waite,  28  Me.  51,  48  Am.  Dec.  Nova  Scotia  Marine  Ins.  Co.,  29  Nova  Scolia 
474;    Finney  v.  Fairhaven  Ins.  Co.,  5  Met.  409. 

(Mass.)  192,  38  Am.  Dec.  397;  Phillips  Ins.,  11.  Policy  Construed  as  a  Whole.  —  Denoon  v. 
§  389.  Home,  etc.,  Assur.  Co.,  L.  R.  7  C.  P.  341. 

Contra.  —  De  Bolle  v.  Pennsylvania  Ins.  Co.,  12.  Surplusage. —  As  where  the  words  "on  ad- 
4  VVhart.  (Pa.)  68,  33  Am.  Dec.  38.  vances  "  were  used,  where  it  was  apparent 

5.  Effect  of  Letter  Written  Before  Knowledge  of  from  other  terms  in  the  policy  that  it  was  in- 
Insurance.  —  Bell  v.  Janson,  1  M.  &  S.  201.  tended  to  insure  the  vessel.     British  America 

6.  Failure  to  Decline  Policy  After  Notice.  —  1      Assur.  Co.  v.  Law,  21  Can.  Sup.  Ct.  325. 
Phillips  Ins.,  g  390.  13.  Extensive  Repairs  Do  Not  Change  Identity. 

7.  Persons  Originally  Intended.  —  Irving  v.  —  Le  Cheminant  v.  Pearson,  4  Taunt.  367; 
Richardson,  2  B.  &  Ad.  193,  22  E.  C.  L.  59;      Livie  v.  Janson,  12  East  648. 

Bauduy  v.  Union  Ins.  Co.,  2  Wash.  (U,  S.)  391;        14.  Vessel  Building.— 1  Parsons  Mar.  Ins.  524; 
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The  General  Description,  "and  also  the  body,  tackle,  apparel,  ordnance,  muni- 
tion, artillery,  boats,  and  other  furniture  of  and  in"  the  ship,  etc.,  includes 
provisions,1  boats,3  outfit3  (except  outfit  in  a  whaling  voyage),4  instruments 
used  in  navigating  the  vessel, 5  and  whatever  is  appurtenant  to  the  ship.6 

"  Hull  and  Machinery "  in  a  policy  on  a  steamship  does  not  cover  disburse- 
ments, in  the  absence  of  proof  that  in  marine  insurance  the  words  "hull  and 
machinery"  have  acquired  a  special  meaning.' 

(3)  Cargo,  Property,  Goods,  or  Merchandise  —  (a)  General  Designation.  — 
The  general  designation  in  the  policy  will  not  cover  goods  carried  on  deck,  and 
a  special  provision  is  necessary  to  bring  such  goods  within  the  policy;8  unless 
there  is  a  well-established  rule  to  the  contrary  in  the  particular  trade,  or  the 
property  insured  by  name  is  of  such  a  nature  as  to  be  usually  stowed  upon 
deck.9  Nor  will  it  cover  live  stock,10  unless  live  stock  is  the  usual  cargo  car- 
ried in  the  trade  for  which  the  insurance  is  made.11 

(b)  Cargo.  —  "  Cargo  "  will  include  coin  to  be  invested  in  merchandise,12  the 
products  of  a  whaling  voyage,13  and  household  goods;14  but  not  provender 
for  live  stock,15  nor  a  yacht  in  tow.16 

(c)  Property.  —  "Property"  will  cover  whatever  the  insured  has  a  bona  fide 
equitable  interest  in,  though  the  legal  title  be  in  another.17  It  will  cover  bank 
bills  carried  for  purposes  of  the  business  of  the  vessel,18  the  master's  commis- 
sions where  the  insurance  is  taken  out  by  him, 19  or  an  interest  in  cargo  given  to 


Mason  v.  Franklin  F.  Ins.  Co.,  12  Gill  &  J. 
(Md.)  468;  Hood  v.  Manhattan  F.  Ins.  Co.,  11 
N.  Y.  532. 

1.  Provisions.  —  Brough  v.  Whitmore,  4  T. 
R.  206. 

2.  Boats.  —  Hoskins  v.  Pickersgill,  3  Dougl. 
222,  26  E.  C.  L.  85;  Hall  v.  Ocean  Ins.  Co.,  21 
Pick.  (Mass.)  472. 

3.  Outfit.  —  Hill  v.  Patten,  8  East  375;  Forbes 
v.  Aspinall.  13  East  323. 

Cloths  and  Mats  necessary  for  the  proper  car- 
riage of  the  cargo  of  a  ship  engaged  in  a  cer- 
tain trade  are  covered  though  the  vessel  was 
not  engaged  in  such  trade  at  the  time  of  the 
loss.    Hogarth  v.  Walker,  (1900)  2  Q.  B.  283. 

4.  Except  in  Whaling  Voyages  where  the  im- 
plements for  trying  out  blubber,  the  harpoons, 
etc.,  are  .technically  spoken  of  as  "  outfit,"  in 
which  case  an  insurance  merely  on  the  ship 
does  not  cover  such  "  outfit."  Hoskins  v. 
Pickersgill,  3  Dougl.  222,  26  E.  C.  L.  85;  Gale 
v.  Laurie,  5  B.  &  C.  156,  11  E.  C.  L.  187;  Taber 
v.  China  Mut.  Ins.  Co.,  131  Mass.  239;  Lewis  v. 
Manufacturers'  F.  &  M.  Ins.  Co.,  131  Mass. 
364;  Macy  v.  China  Mut.  Ins.  Co.,  135  Mass. 
328. 

5.  Instruments  for  Navigation  belonging  to  the 
ship  owners.  1  Parsons  Mar.  Ins.  525;  1  Phil- 
lips Ins.  (5th  ed.),  §  468. 

6.  Appurtenances.  —  Plantamour  v.  Staples,  I 
T.  R.  6rr,  note;  3  Kent  Com.  (13th  ed.)  258. 

7.  "  Hull  and  Machinery  "  Does  Not  Cover  Dis- 
bursements.—  Roddick  v.  Indemnity  Mut.  Ma- 
rine Ins.  Co.,  (1895)  2  Q.  B.  380,  8  Asp.  M. 
Cas.  24. 

8.  The  General  Designation  Does  Not  Cover 
Goods  Laden  on  Deck.  —  Mil  ward  v.  Hibbsrt,  3 
Q.  B.  120,  43  E.  C.  L.  659;  Backhouse  v.  Rip- 
ley, 1  Park  Marine  Ins.  (8th  ed.)  24;  Smith  v. 
Mississippi  M.  &  F.  Ins.  Co.,  n  La.  142,  30 
Am.  Dec.  714;  Allegre  v.  Maryland  Ins.  Co  , 
2  Gill  &  J.  (Md.)  136,  20  Am.  Dec.  424;  Wolcott 
v.  Eagle  Ins.  Co.,  4  Pick.  (Mass.)  429;  Brooks 
v.  Oriental   Ins.  Co.,  7    Pick.  (Mass.)  259; 
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Taunton  Copper  Co.  v.  Merchants'  Ins.  Co., 
22  Pick.  (Mass  )  108;  Adams  v.  Warren  Ins. 
Co.,  22  Pick.  (Mass.)  163;  Lenox  v.  United 
Ins.  Co.,  3  Johns.  Cas.  (N.  Y.)  178;  Orient 
Mut.  Ins.  Co.  v.  Reymershoffer,  56  Tex.  234. 

9.  Unless  Customarily  So  Carried.  —  Milward  v, 
Hibbert,  3  Q.  B.  120,  43  E.  C.  L.  659;  Rogers 
v.  Mechanics  Ins.  Co.,  I  Story  (U.  S.)  603; 
Taunton  Copper  Co.  v.  Merchants'  Ins.  Co.,  22 
Pick.  (Mass.)  10S;  Allen  v.  St.  Louis  Ins.  Co., 
85  N.  Y.  473,  affirming  46  N.  Y.  Super.  Ct.  175; 
Merchants,'  etc.,  Ins.  Co.  v.  Shillito,  15  Ohio 
St.  559,  86  Am.  Dec.  491,  note;  Orient  Mut. 
Ins.  Co.  v.  Rey mershofler,  56  Tex.  234. 

10.  Live  Stock  Not  Covered. — Allegre  v.  Mary- 
land Ins.  Co.,  2  Gill  &  J.  (Md.)  136.  20  Am. 
Dec.  424,  8  Gill  &  J.  (Md.)  190,  29  Am.  Dec. 
536;  Wolcott  v.  Eagle  Ins.  Co.,  4  Pick.  (Mass.) 
429. 

11.  Unless  It  Is  Usual  Cargo  Carried. — Allegre 

v.  Maryland  Ins.  Co.,  2  Gill  &  J.  (Md.)  136,  20 
Am.  Dec.  424;  Chesapeake  Ins.  Co.  v.  Allegre, 
2  Gill  &  J.  (Md.)  164;  Allegre  v.  Maryland 
Ins.  Co.,  8  Gill  &  J.  (Md.)  190,  29  Am.  Dec.  536. 

12.  "Cargo"  Includes  Coin. — Wolcott  v.  Eagle 
Ins.  Co.,  4  Pick.  (Mass.)  429. 

13.  Products  of  a  Whaling  Voyage. — Paddock 
v.  Franklin  Ins.  Co..  n  Pick.  (Mass.)  227. 

14.  Household  Furniture.  —  Vasse  v.  Ball,  2 
Dall.  (Pa.)  270. 

15.  Not  Provender  for  Live  Stock.— Though  the 
owner  intends  to  sell,  at  the  termination  of 
the  voyage,  any  surplus  which  may  remain 
unconsumed.  Wolcott  v.  Eagle  Ins.  Co.,  4 
Pick.  (Mass.)  429. 

16.  Vessel  in  Tow. — Barry  v.  Boston  Marine 
Ins.  Co.,  62  Mich.  424. 

17.  "  Property  "  Covers  Equitable  Interest.  — 
Locke  v.  North  American  Ins.  Co.,  13  Mass.  61. 

18.  Bank  Bills.  —  Whiton  v.  Old  Colony  Ins. 
Co.,  2  Met.  (Mass.)  r. 

19.  Master's  Commissions. — Holbrook  f.Brown, 
2  Mass.  280;  Wiggin  v.  Mercantile  Ins.  Co.,  ^ 
Pick.  (Mass.)  271. 
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the  ship  owners  in  lieu  of  freight; 1  but  not  "freight."  2 

(d)  Goods.  —  "Goods"  covers  such  articles  as  are  on  the  vessel  for  the  pur- 
poses of  commerce,3  and  will  include  bullion,  coin,  jewels,  etc.,  when  used 
for  such  purposes,'1  but  not  when  carried  on  the  person.5  It  covers  an  emi- 
grant's equipment,6  the  catch  of  a  whaling  vessel,7  and,  in  the  United  States, 
profits  and  commissions;  8  but  not  so  in  England?  But  it  does  not  include 
ship's  provisions,10  nor  outfit  for  whaling,11  nor  provender  for  live  stock, 12  nor 
the  master's  clothing, 13  nor  bank  notes,14  nor  bills  of  exchange,15  nor  a 
bottomry  or  respondentia  interest^16 

(e)  Merchandise.  —  "Merchandise"  will  cover  a  curricle,17  and,  in  the  United 
States,  profits  and  commissions; 18  but  not  so  in  England.™ 

(4)  Freight  —  (a)  in  General.  —  "Freight"  will  cover  freight  of  coin  put 
on  board  by  the  owner  of  the  ship  to  be  invested  by  the  master  in  merchan- 
dise ;2°  but  it  will  not  cover  freight  of  live  animals  specified  simply  as  cargo,81 
nor  freight  earned,22  nor,  in  general,  passage  money,23  nor  freight  of  goods 
carried  on  deck.24 

(b)  Ship  Owner's  interest.  —  "Freight"  will  not  only  cover  freight  in  its  strict- 
est sense,  but  the  chartered  hire  of  the  vessel25  and  the  increased  value  to  the 
owner  from  carriage  of  his  own  goods  in  his  own  vessel.26 


1.  Interest  in  Cargo  in  Lieu  of  Freight.  — 
Wiggin  v.  Mercantile  Ins.  Co.,  7  Pick. 
(Mass.)  271. 

2.  Freight.  —  Wiggin  v.  Mercantile  Ins. 
Co.,  7  Pick.  (Mass.)  271. 

3.  "  Goods  "  Covers  Articles  for  Purposes  of  Com- 
merce.—  1  Arnoulci  Mar.  Ins.  (6th  ed.)  27; 
Brown  v.  Stapyleton,  4  Bing.  121,  13  E.  C.  L. 
368;  Hill  v.  Patten,  8  East  374;  Thwing  v. 
Great  Western  Ins.  Co.,  103  Mass.  401,  4  Am. 
Rep.  567. 

4.  Bullion,  Coin,  Jewels.  —  Da  Costa  v.  Firth, 
4  Burr.  1966;  Seton  v.  Delaware  Ins.  Co.,  2 
Wash.  (U.  S.)  178;  Wolcott  v.  Eagle  Ins.  Co., 
4  Pick.  (Mass.)  429;  American  Ins.  Co.  v.  Gris- 
wold,  14  Wend.  (N.  Y.)  399. 

5.  1  Arnould  Mar.  Ins.  27. 

6.  Emigrant's  Equipment.  —  Wilkinson  v. 
Hyde,  3  C.  B.  N.  S.  30,  91  E.  C.  L.  30. 

7.  Catch  of  a  Whaling  Vessel.  —  Hill  v.  Patten, 
8  East  373;  Wolcott  v.  Eagle  Ins.  Co.,  4  Pick. 
(Mass.)  429. 

8.  Profits  and  Commissions. —  Pritchet^.  Insur- 
ance Co.  of  North  America,  3  Yeates  (Pa.) 
458;  Holbrook  v.  Brown,  2  Mass.  280;  I  Phil- 
lips Ins.,  §  462. 

9.  Contra  in  England.  —  Lucena  v.  Craufurd, 
2  B.  &  P.  N.  R.  315;  Anderson  v.  Morice,  L. 
R.  10  C.  P.  609. 

10.  Ship's  Provisions. — Ross  v.  Thwaite,  Park 
Mar.  Ins.  (5th  ed.)  21. 

11.  Outfit  for  Whaling.  —  Hill  v.  Patten,  8 
East  373.  But  see  Paddock  v.  Franklin  Ins. 
Co.,  11  Pick.  (Mass.)  227. 

12.  Provender  for  Live  Stock. — Wolcott  v.  Eagle 
Ins.  Co.,  4  Pick.  (Mass.)  429. 

13.  Master's  Clothing.— Duff  v.  Mackenzie,  3 
C.  B.  N.  S.  16,  91  E.  C.  L.  16. 

14.  Bank  Notes.  —  Palmer  v.  Pratt,  2  Bing. 
185,  9  E.  C.  L.  373. 

15.  Bills  of  Exchange.  —  Thomas  v.  Royal 
Exch.  Assur.  Co.,  1  Price  195. 

16.  Bottomry  or  Respondentia.  —  Glover  v. 
Black.  3  Burr.  1394,  overriding  1  W.  Bl.  396. 

17.  "  Merchandise  "  Covers  a  Curricle.  — 
Duplanty  v.  Commercial  Ins.  Co.,  Anth.  N. 
P.  (N.  Y.)  114. 


18.  Profits  and  Commissions  in  United  States.  — 

Holbrook  v.  Brown,  2  Mass.  280;  Pritchet  v. 
Insurance  Co.  of  North  America,  3  Yeates 
(Pa.)  458;  1  Phillips  Ins.,  §462. 

19.  Contra  in  England. — Lucena  v.  Craufurd, 
2  B.  &  P.  N.  R.  315;  Anderson  v.  Morice,  L. 
R.  10  C.  P.  609. 

20.  "  Freight "  Covers  Coin  Carried  to  Invest.  — 
Wolcott  v.  Eagle  Ins.  Co.,  4  Pick.  (Mass.)  429. 

21.  Of  Live  Animals.  —  Altegre  v.  Maryland 
Ins.  Co.,  2  Gill  &  J.  (Md.)  136,  6  Har.  &  J. 
(Md.)  408,  14  Am.  Dec.  289,  note;  Adams  v. 
Warren  Ins.  Co.,  22  Pick.  (Mass.)  163;  Wolcott 
v.  Eagle  Ins.  Co.,  4  Pick.  (Mass.)  429. 

22.  Freight  Earned.  —  Cheriot  v.  Barker,  2 
Johns.  (N.  Y.)  346,  3  Am.  Dec.  437. 

23.  Passage  Money.  —  Denoon  v.  Home,  etc., 
Assur.  Co.,  L.  R.  7  C.  P.  341. 

The  question  whether  the  term  "  freight  " 
includes  passage  money  must  depend  upon 
the  circumstances  of  each  particular  case  and 
the  context  of  the  particular  policy.  Where 
it  appears  that  the  ovvnerdeclared  his  intention 
to  the  agent  to  insure  freight  only  and  the 
policy  uses  the  words  "  said  goods  or  mer- 
chandise," it  will  not  be  held  to  include  pas- 
sage money.  Denoon  v.  Home,  etc.,  Assur. 
Co.,  L.  R.  7  C.  P.  341. 

24.  Freight  of  Deck  Cargo. — Adams  v.  Warren 
Ins.  Co.,  22  Pick.  (Mass.)  163. 

25.  Chartered  Hire.  —  Etches  v.  Aldan,  1  M. 
&  R.  157,  17  E.  C.  L.  229;  Winter  v.  Haldi- 
mand,  2  B.  &  Ad.  649,  22  E.  C.  L.  155;  Forbes 
v.  AspinalJ,  13  East  323;  Clark  v.  Ocean  Ins. 
Co.,  16  Pick.  (Mass.)  289;  Cheriot  v.  Barker, 
2  Johns.  (N.  Y.)  346,  3  Am.  Dec.  437;  Huth  v. 
New  York  Mut.  Ins.  Co.,  8  Bosw.  (N.  Y.)  538: 
Robbins  v.  New  York  Ins.  Co.,  1  Hall  (N.  Y.) 
325;  Mellen  v.  National  Ins.  Co.,  I  Hall  (N. 
Y.)  452. 

26.  Vessel  Owner's  Interest  in  His  Own  Goods — 

England.  —  I  Arnould  Mar.  Ins.  (6th  ed.)  31; 
Miller  v.  Woodfall,  8  El.  &  Bl.  493,  92  E.  C.  L. 
493;  Devaux  v.  J'Anson,  5  Bing.  N.  Cas.  519, 
35  E.  C.  L.  207,  7  Scott  507,  2  Arn.  82,  3  Jur. 
678;  Flint  v.  Flemyng,  1  B.  <S  Ad.  45,  20  E.  C. 
L.  340. 
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(c)  Charterer's  and  Shipper's  Interest.  —  The  charterer  cannot  cover  the  chartered 
hire  of  the  vessel  under  the  term  "  freight,"  1  but  such  term  will  cover 
advances  by  him  or  the  shipper  on  the  freight  which  are  at  the  risk  of  the 
voyage,2  and  the  profit  which  accrues  to  him  from  the  additional  price  paid 
for  carrying  goods  of  others.3 

(d)  Consignee's  Interest. — Such  term  will  also  cover  advances  made  by  the 
consignees  upon  the  faith  of  the  expected  freight  list,  a  formal  assignment  of 
which  is  made  to  them  as  security  where  the  policy  is  taken  out  by  them.* 

(5)  Other  Special  Descriptions  —  (a)  Advances.  —  "  Advances  "  will  cover  all 
advances  of  money,  expenses,  and  obligations  assumed,  made,  or  entered  into 
under  such  circumstances  as  to  give  a  lien  upon  or  pecuniary  interest  in  the 
property  put  at  risk  in  the  adventure.5 

"Freight  Advances"  include  a  disbursement  account  of  the  charterers  made 
up  of  cash  actually  advanced,  commission  due  under  the  charter-part}7,  and  a 
premium  on  a  policy  on  freight  made  on  the  owner's  behalf.6 

(b)  Average  Expenses.  — "  Average  expenses"  will  cover  the  amount  which 
the  insured  is  required  to  pay  under  a  recognizance  given  on  taking  posses- 
sion of  the  ship  and  cargo  as  security  for  salvage  due  thereon.7 

(0)  Bills  of  Exchange.  —  "  Bills  of  exchange  "  will  not  cover  bills  which  were 
only  payable  on  the  arrival  of  the  vessel  at  a  certain  port.8 


United  States,  —  Hart  v.  Delaware  Ins.  Co., 
2  Wash.  (U.  S.)  346. 

Louisiana.  —  Paradise  v.  Sun  Mul.  Ins.  Co., 
6  La.  Ann.  596. 

Massachusetts.  —  Wolcott  v.  Eagle  Ins.  Co., 
4  Pick.  (Mass.)  429;  Dumas  v.  Jones,  4  Mass. 
647. 

Missouri.  —  Stilwell  v.  Commercial  Ins.  Co., 
2  Mo.  App.  22.  • 

In  Louisiana  "  freight,"  when  insured  by 
the  ship  owner  who  also  owns  the  cargo,  means 
the  usual  and  reasonable  rate  of  freight  for 
the  voyage  at  the  port  of  departure;  that  is, 
such  rate  as  could  in  the  ordinary  and  legiti- 
mate course  of  business  be  obtained  by  the 
ship  owner  from  others  for  goods  of  like 
nature.  Under  such  designation  he  cannot 
recover  the  profits  he  might  have  made. 
Paradise  v.  Sun  Mut.  Ins.  Co.,  6  La.  Ann.  596. 

1.  Chartered  Hire.  —  Cheriot  v.  Barker,  2 
Johns.  (N.  Y.)  347,  3  Am.  Dec.  437;  Robbins 
v.  New  York  Ins.  Co.,  I  Hall  (N.  Y.)  325; 
Mellen  v.  National  Ins.  Co.,  1  Hall  (N.  Y.)  452. 
Se8  also  Riley  v.  Delafield,  7  Johns.  (N.  Y.) 
522.  Contra,  this  holding  has  been  disap- 
proved on  principle.  See  1  Parsons  Mar.  Ins. 
173- 

2.  Advance  of  Freight  Money.  —  The  Clin- 
tonia,  104  Fed.  Rep.  93;  Katheman  v.  General 
Mut.  Ins.  Co.,  12  La.  Ann.  35;  Robbins  v. 
New  York  Ins.  Co.,  1  Hall  (N.  Y.)  325;  Kins- 
man v.  New  York  Mut.  Ins.  Co.,  5  Bostv.  (N. 
Y.)  475- 

3.  Extra  Freight  Earned.  —  Clark  v.  Ocean 
Ins.  Co.,  16  Pick.  (Mass.)  2S9. 

Enhanced  Profit  on  Goods.  —  In  Clark  v.  Ocean 
Ins.  Co.,  16  Pick.  (Mass.)  296,  it  was  inti- 
mated, but  not  decided,  that  the  charterer 
under  the  term  "  freight  "  might  insure  the 
enhanced  value  to  his  own  goods  by  reason  of 
their  transportation  in  the  chartered  vessel, 
and  this  case  is  cited  with  approval  in  I  Parsons 
Mar.  Ins.  174. 

4.  Advances  on  Freight  by  Consignees.  —  Para- 
disj  v.  Sun  Mut.  Ins.  Co.,  6  La.  Ann.  601. 

5.  "  Advances  "  —  Money  Advanced  on  Account 


of  Freight.  —  Hall  v.  Janson,  4  El.  &  Bl.  500, 
82  E.  C.  L.  500,  3  C.  L.  R.  737,  1  Jur.  N.  S.  571. 

Where  a  person  advanced  money  to  the 
owners  of  a  vessel,  for  which  they  gave  him  a 
right  to  fill  up  a  part  of  the  ship,  this  was 
properly  described  as  "  freight  advanced." 
Sansom  v.  Ball,  4  Dall.  (Pa.)  459. 

Expenses  for  Bait  for  which  the  owners  of  a 
fishing  vessel  have  a  lien  on  the  catch  are 
covered  by  "  advances."  Burnham  z  Boston 
Marine  Ins.  Co.,  139  Mass.  399;  Swift  v.  Mer- 
cantile Mut.  Ins.  Co.,  113  Mass.  287. 

Accepted  Drafts  Against  Freight  for  disburse- 
ments in  procuring  a  charter  are  correctly 
described  as  "  advances  on  account  of  freight.' 
Wilson  v.  Martin,  11  Exch.  684. 

A  policy  "  on  advances  and  for  disburse- 
ments, secured  by  master's  draft  pledging 
vessel  and  freight,"  covers  a  draft  drawn  by 
the  master  for  advances  where  the  managing 
owner,  when  such  draft  was  negotiated  by  the 
insured,  gave  a  writing,  which  was  attached  to 
the  draft,  making  it  payable  out  of  the  freights 
received  at  port  of  destination,  pledging  vessel, 
owners,  and  freight  for  the  payment.  Neall 
v.  Union  Marine  Ins.  Co.,  95  Fed.  Rep.  491. 

6.  "  Freight  Advances."  —  Williams  v.  North 
China  Ins.  Co.,  1  C.  P.  D.  757. 

Freight  advances  will  not  cover  money 
which  is  paid  by  the  charterer  to  the  master 
under  a  stipulation  that  the  charterer  is  to 
supply  the  master  with  cash  for  the  ship's 
use,  for  in  such  case  the  advance  is  return- 
able. Manfield  v.  Maitland,  4  B.  &  Aid.  582, 
6  E.  C.  L.  610. 

Evidence  to  Show  Intent.  —  Where  the  policy 
is  on  "  advances  "  evidence  is  admissible  that 
before  the  contract  was  executed  the  parlies 
agreed  to  insure  "  outfits  "  under  the  term 
"  advances."  Burnham  v.  Boston  Marine.Ins. 
Co.,  139  Mass.  399. 

7.  Average  Expenses.  —  Briggs  v.  Merchant 
Traders'  Ship  Loan,  etc.,  Assoc.,  13  Q  L  167, 
66  E.  C.  L.  167. 

8.  Conditional  Bills  of  Exchange.  —  Palmer  v. 
Pratt,  9  Moo.  358,  2  Bing.  185,  9  E.  C.  L.  373. 
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(d)  Goods,  Specie,  and  Effects. — "Goods,  specie,  and  effects"  cover  money 
advanced  by  the  master  for  the  benefit  of  the  ship.1 

'a)  Outfits.  —  "Outfits"  of  a  fishing  voyage  do  not  embrace  goods  as  a  part 
of  the  cargo.2  But  the  terms  "outfits  "  and  "catchings"  substituted  for  the 
outfits  in  a  whaling  voyage  cover  the  "  blubber,"  or  pieces  of  whale  flesh  cut 
from  the  whale,  and  on  deck.3 

(f)  Proceeds.  —  "  Proceeds"  of  the  outward  cargo  will  cover  a  return  cargo 
procured  on  the  credit  of  the  outward  cargo,4  but  not  goods  composing  the 
outward  cargo  which  are  brought  home  in  the  return  voyage.5 

d.  Designation  of  Interest  —  (i)  Interest  Need  Not  Be  Specified.  —  If 
the  subject  matter  of  the  insurance  is  properly  described,0  the  nature  of  the 
interest  of  the  insured  need  not  in  general  be  described.' 

(2)  Exceptions.  —  Exceptions  are  made  of  those  cases  in  which  the  partic- 
ular nature  of  the  interest  alters  the  risk,  such  as  bottomry  interest,**  or  that 
of  captors,9  or  that  of  a  vessel  owner  who  had  sold  the  vessel  reserving  his 
right  to  chartered  freight.10 


1.  "Goods,  Specie,  and  Effects,"  insured  by  the 
captain,  by  usage  of  trade,  extends  to  money 
axpended  by  him  in  the  course  of  the  voyage 
f  or  the  use  of  the  ship,  and  for  which  he  charges 
respondentia  interest.  Gregory  v.  Christie,  3 
Dougl.  419,  26  E.  C.  L.  174. 

2.  "Outfits."  —  Folsom  v.  Merchants'  Mut. 
Marine  Ins.  Co.,  38  Me.  414. 

3.  Blubber  on  Deck.  —  Rogers  v.  Mechanics 
Ins.  Co.,  1  Story  (U.  S.)  603.  And  see  Catch- 
ings, vol.  5,  p.  770. 

Interest  in  Catchings.  —  A  policy  on  the  own- 
er's interesL  in  the  catchings  of  a  whaler, 
"about  two-thirds  of  which  is  to  apply  to  this 
policy,  the  crew's  share  (about  one-third)  not 
being  covered  by  this  insurance,"  covers 
merely  the  share  of  the  catchings  reserved  to 
the  owner  in  accordance  with  the  laws  agreed 
on  in  the  shipping  articles,  without  reference 
to  the  state  of  the  accounts  of  the  crew  with 
the  vessel  for  advances  at  time  of  the  loss. 
Swift  v.  Mercantile  Mut.  Ins.  Co.,  113  Mass. 
287. 

4.  "Proceeds"  Covers  Return  Cargo.  —  Haven 

v.  Gray,  12  Mass.  71. 

5.  Not  Outward  Cargo   Returned. —  Dow  v. 

Whetten,  8  Wend.  (N.  Y.)  160,  affirming  Dow 
v.  Hope  Ins.  Co.,  I  Hall  (N.  Y.)  166. 

6.  See  supra,  this  section,  c.  Description  of 
Subject. 

7.  Nature  of  Interest  Need  Not  Be  Specified.  — 

Crowley  v.  Cohen,  3  B.  &  Ad.  478,  23  E.  C.  L. 
124;  Carruthers  v.  Sheddon,  6  Taunt.  14,  1  E. 
C.  L.  293;  Chapman  v.  Providence  Washing- 
ton Ins.  Co.,  23  N.  Bruns.  105;  Wiggin  v. 
Mercantile  Ins.  Co.,  7  Pick.  (Mass.)  271; 
Bartlet  v.  Walter,  13  Mass.  267,  7  Am.  Dec. 
143;  Murray  v.  Columbian  Ins.  Co.,  n  Johns. 
(N.  Y.)  302.  And  see  Ohl  v.  Eagle  Ins.  Co.,  4 
Mason  (U.  S.)  390. 

A  Person  Having  Several  Interests  in  a  cargo, 
for  instance,  as  an  owner  of  part,  a  consignee 
of  the  whole,  and  a  holder  of  a  lien  for  ad- 
vances, may  protect  them  all  without  disclos- 
ure of  the  nature  ol  his  interests.  Carruthers 
v.  Sheddon,  1  Marsh.  416,  6  Taunt.  14,  1  E.  C. 
L.  293. 

Illustrations  of  the  General  Rule.  —  Thus  none 
of  the  following  persons  need  specify  his 
interest: 

Mortgagee.  —  Russel  v.  Union  Ins.  Co.,  I 
ig  C.  of  L. — 61  96 


Wash.  (U.  S.)  409;  Holbrook  v.  American  Ins. 
Co.,  1  Cur'.  (U.  S.)  193;  Sussex  County  Mut. 
Ins.  '.  .w       Woodruff,  26  N.  J.  L.  541. 

Pa,,  .ner. — Carruthers  v.  Sheddon,  I 
Marsh.  +i6,  6  Taunt.  14,  I  E.  C.  L.  293;  Finney 
v.  Warren  Ins.  Co.,  1  Met.  (Mass.)  16,  35  Am. 
Dec.  343;  Oliver  v.  Greene,  3  Mass.  133,  3  Am. 
Dec.  96;  Turner  v.  Burrows,  5  Wend.  (N.  Y.) 
541,  8  Wend.  (N.  Y.)  145. 

Administrator.  —  Finney  v.  Warren  Ins.  Co., 
1  Met.  (Mass.)  16,  35  Am.  Dec.  343. 

Trustee.  —  Stetson  v.  Massachusetts  F.  Ins. 
Co.,  4  Mass.  330,  3  Am.  Dec.  217;  Bell  v. 
Western  M.  &  F.  Ins.  Co.,  5  Rob.  (La.)  423,  39 
Am.  Dec.  542,  overruling  Bell  v.  Firemen's 
Ins.  Co.,  3  Rob.  (La.)  423,  and  Bell  v.  Western 
M.  &  F.  Ins.  Co.,  3  Rob.  (La.)  428. 

Consignee.  —  Wolff  v.  Horncastle,  I  B.  &  P. 
316;  Carruthers  v.  Sheddon,  6  Taunt.  14,  1  E. 

C.  L.  293,  I  Marsh.  416.  Contra,  Toppan  v. 
Atkinson,  2  Mass.  365. 

Carriers.  —  Crowley  v.  Cohen,  3  B.  &  Ad. 
478,  23  E.  C.  L.  124;  Van  Natta  v.  Mutual 
Security  Ins.  Co.,  2  Sandf.  (N.  Y.)  490. 

Reinsurer.  —  Mackenzie  v.  Whitworth,  I  Ex. 

D.  41. 

One  Holding  under  Contract  to  Purchase.  — 
Kenny  v.  Clarkson,  1  Johns.  (N.  Y.)  385,  3 
Am.  Dec.  336. 

Charterer.  —  Oliver  v.  Greene,  3  Mass.  133, 
3  Am.  Dec.  96;  Clark  v.  Ocean  Ins.  Co.,  16 
Pick.  (Mass.)  289. 

Assignee  for  a  valuable  consideration,  having 
a  lien  upon  the  subject  matter,  and  possession, 
control,  or  disposition  of  it.  Paradise  v.  Sun 
Mut.  Ins.  Co.,  6  La.  Ann.  596;  Wells  v.  Phila- 
delphia Ins.  Co.,  9  S.  &  R.  (Pa.)  103. 

8.  Exception  —  Bottomry.  —  Glover  v.  Black, 
3  Burr.  1394;  Goddart  v.  Garrett,  2  Vern.  269; 
Williams  v.  Smith,  2  Cai.  (N.  Y.)  19;  Robert- 
son v.  United  Ins.  Co.,  2  Johns.  Cas.  (N.  Y.) 
250,  1  Am.  Dec.  166;  Kenny  v.  Clarkson,  I 
Johns.  (N.  Y.)  385,  3  Am.  Dec.  336;  Jennings 
v.  Pennsylvania  Ins.  Co.,  4  Binn.  (Pa.)  251, 
5  Am.  Dec.  404. 

But  the  reason  and  justice  of  this  rule  have 
been  doubted.    1  Phillips  Ins.,  §  427. 

9.  Captors. —  Routh  v.  Thompson,  11  East 
433,  13  East  274. 

10.  Sale  with  Reservations.  —  Riley  v.  Dela- 
field,  7  Johns.  (N.  Y.)  522. 
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(3)  Change  of  Interest  or  Intention.  —  While  the  policy  will  only  cover  the 
interest  of  the  person  described  or  the  person  originally  intended  under  a  gen- 
eral designation,1  there  is  nothing  to  prevent  its  being  applied  to  any  interest 
of  such  person,  though  such  interest  was  not  the  one  originally  intended,  or 
though  the  nature  of  it  be  changed  before  the  loss,  provided  of  course  that 
the  description  in  the  policy  is  broad  enough  to  cover  such  interest.2 

e.  Description  of  Adventure  as  to  Time,  Voyage,  and  Place  —  (1) 
In  General  —  (a)  Necessity  of  Description. — The  policy  should  specify  what  risks 
the  insurers  assume,  when  the  risks  commence,  and  for  what  period  they  are 
to  continue,  or  by  what  event  they  are  to  terminate,  though  there  is  no  posi- 
tive regulation  by  law  upon  this  subject  in  the  United  States.3 

When  the  Insurance  Is  on  a  Particular  Voyage,  there  is  generally  no  reference  to  any 
time.  The  termini  are  the  places  from  and  to  which  the  vessel  is  bound. 
These  are  to  be  expressed  in  the  policy,  and  if  left  in  uncertaint}'  by  any 
omission  or  blank,  or  when  either  appears  to  have  been  mistakenl}'  or  untruly 
stated,  the  policy  is  void.4 

But  Courts  Do  Not  Require  a  Very  Minute  Accuracy  in  the  description  of  the  risk,  and 
it  is,  in  general,  sufficient  if  the  intention  of  the  parties  in  respect  to  the  com- 
mencement and  ending  of  the  risk  can  be  satisfactorily  gathered  from  the 
policy;  any  accidental  errors  or  inconsistency  in  immaterial  circumstances  will 
not  defeat  the  contract.5 

(b)  Voyage  Policies.  —  A  voyage  policy  is  a  contract  to  insure  the  subject- 
matter  at  and  from,  or  from,  one  specific  place  to  another.6 

(c)  Time  Policies — -Definition. — A  time  policy  is  a  contract  to  insure  the 
subject  matter  for  a  definite  period  of  time.7 

Validity.  —  Under  the  English  law  a  time  policy  which  is  made  for  any  time 
exceeding  twelve  months  is  invalid.8  But  there  is  no  such  restriction  in  the 
United  States. 

What  Constitutes.  —  A  policy  expressed  to  be  for  a  certain  term,  as  for  twelve 


1.  Person  Described  or  Intended.  —  See  supra. 
this  section,  b.  Description  of  Parties. 

Persons  who  have  effected  insurance  in  their 
own  name  for  the  benefit  of  whom  it  may  con- 
cern, intending  thereby  to  insure  for  the  benefit 
of  another,  cannot  recover  on  a  policy  in  their 
own  right,  although  they  were  at  the  time  in- 
terested or  subsequently  became  interested  by 
assignment  in  the  property  insured.  Paradise 
v.  Sun  Mut.  Ins.  Co.,  6  La.  Ann.  596;  Maury 
v.  Shedden,  10  East  540. 

2.  Intention  as  to  Character  of  Interest  Not  Sub- 
ject to  Inquiry.  —  Stetson  v.  Massachusetts 
Mut.  F.  Ins.  Co.,  4  Mass.  330,  3  Am.  Dec. 
217;  Bell  v.  Western  M.  &  F.  Ins.  Co.,  5  Rob. 
(La.)  424,  39  Am.  Dec.  542;  Fernandez  v.  Great 
Western  Ins.  Co.,  3  Robt.  (N.  Y.)  457;  i  Phil- 
lips Ins.,  §  393,  citing  2  Duer  Mar.  Ins.,  39. 
See,  however,  Toppan  v.  Atkinson,  2  Mass.  365. 

3.  Policy  Must  Contain  Description,  —  Folsom 
v.  Merchants'  Mut.  Marine  Ins.  Co.,  38  Me. 
419:  1  Phillips  Ins.,  436,  437.  See  further 
supra,  this  section,  1.  c.  Form  of  Policy. 

"From  New  York  to  harbor"  was  held  a 
sufficient  designation  of  the  voyage  whete  the 
actual  destination  of  Ihe  cargo  within  the 
harbor  of  New  York  was  not  known  at  the  time 
of  effecting  the  insurance.  Petrie  v.  Phenix 
Ins.  Co.,  132  N.  Y.  137,  affirming  (Supm.  Ct. 
Gen.  T.)  11  N.  Y.  Supp.  188. 

A  valued  policy  on  a  ship,  her  cargo  and 
outfits,  at  an  annual  premium,  "  at  and  from 
S.  to  any  port  or  ports,  place  or  places,  back- 
wards and  forwards,  round  the  globe  one  or 


962 


more  times,  during  her  stay  and  trade  at  all 
such  places,  until  her  return  to  her  port  of  dis- 
charge in  the  United  Slates,"  is  not  open  to  the 
objection  that  the  commencement  and  ter- 
mination of  the  voyage  are  not  expressed  in 
the  policy.  Cleveland  v.  Union  Ins.  Co.,  8 
Mass.  308. 

4.  Termini  Must  Be  Stated  in  Voyage  Policy.  — 

Folsom  v.  Merchants'  Mut.  Marine  Ins.  Co., 
38  Me.  419. 

5.  Minute  Accuracy  Not  Required.  —  Folsom 
v.  Merchants'  Mut.  Mariae  Ins.  Co.,  38  Me. 
419;  1  Phillips  Ins.,  §  437. 

An  open  cargo  policy  on  "  cargo,  freight, 
and  advances  "  contained  a  clause  to  the 
effect  that  "  the  freight  and  advances  insured 
under  this  policy  are  subject  to  the  terms  and 
conditions  of  freight  policy  attached."  It  was 
held  that  the  meaning  of  such  clause  was  not 
that  the  freight  policy  should  control  alone  as 
to  insurance  on  advances,  but  that  to  the  terms 
and  conditions  of  the  cargo  policy  were  to  be 
added  such  of  those  contained  in  the  freight 
policy  as  were  pertinent  and  might  concern 
ihe  risk  insured.  Phenix  Ins.  Co.  v.  Parsons, 
59  N.  Y.  Super.  Ct.  142,  modified  129  N.  Y.  S6. 

6.  Voyage  Policy  Defined.  —  Chalmers  and 
Oiven  Dig.  Mar.  Ins.  3?. 

7.  Time  Policy  Defined. —  Chalmers  and  Owen 
Dig.  Mar.  Ins.  32. 

8.  Validity  of  Time  Policy.  —  South  Stafford- 
shire Tramways  Co.  v.  Sickness,  etc.,  Assur. 
Assoc.,  (1S91)  1  Q.  B.  402;  54  &  55  Vict.,  c.  39, 
§  93. 
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calendar  months,  or  from  a  certain  date  to  another  date,  is  not  converted  into 
a  voyage  policy  by  the  omission  to  strike  out  from  the  printed  form  the 
wotds  appropriate  to  the  latter  contract.1 

Rights  Conferred.  —  A  time  policy,  unless  there  be  special  restrictions,  con- 
fers the  power  of  sailing  from  any  port,  domestic  or  foreign,2  and  covers  the 
property  insured  to  the  end  of  the  term,  though  the  vessel  has  returned  from 
her  voyage  within  the  time.3 

(d)  Mixed  Policies.  —  A  contract  for  both  voyage  and  time  may  be  included  in 
the  same  policy.1  The  risk  insured  in  a  time  policy  being  independent  of  the 
voyage,  where  a  policy  partakes  of  the  nature  of  both  a  time  policy  and  a 
voyage  policy  the  underwriter  is  not  liable  for  a  loss  unless  it  occurs  within 
the  time  specified.5 

(2)  "Lost  or  Not  Lost." —  The  phrase  "  lost  or  not  lost  "  is  not  necessary 
to  make  a  policy  retroactive.  It  is  sufficient  if  it  appears  by  the  description 
of  the  risk  and  the  subject  matter  of  the  contract  that  the  policy  was  intended 
to  cover  a  previous  loss.6  But  it  is  necessary  to  the  validity  of  such  policy 
that  the  insured  should  have  been  ignorant  of  the  loss  at  the  time  the  con- 
tract was  made.7 

(3)  Property  Employed.  —  The  precise  name  of  the  ship  mentioned  in  a 
policy  on  cargo  is  not  material  if  the  insurer  in  fact  intended  to  insure  the 
cargo  on  the  vessel  on  which  it  was  actually  shipped,  though  such  vessel  was 
a  higher  risk  than  the  one  named.8  And  the  same  rule  applies  to  a  descrip- 
tion of  the  marking  of  goods.9  But  insurance  on  goods  to  be  laden  on  one 
vessel  will  not  cover  goods  laden  on  another  vessel  unless  it  appears  that  the 
latter  was  in  contemplation  of  the  parties  at  the  time. 10 

Substitution  of  Vessel.  —  Where  the  policy  allows  the  substitution  of  another 


1.  What  Constitutes  Time  Policy.  —  Dudgeon 
v.  Pembroke,  2  App.  Cas.  284,  1  Q.  B.  D.  96, 
L.  R.  9  Q.  B.  581;  Leeds  v.  Mechanics'  Ins. 
Co..  8  N.  Y.  351. 

2.  Voyage  Covered  by  Time  Policy.  —  Avon 
Marine  Ins.  Co.  v.  Barteaux,  2  Nova  Scotia 
Dec.  195. 

3.  Time  Risk  Runs  to  End  of  Term.  —  A  policy 
of  insurance  on  a  vessel  "  for  four  calendar 
months,  on  a  fishing  voyage,  beginning  the 
adventure  from  the  iilh  June  instant,  and  to 
continue  until  the  said  expiration  of  four 
months,"  without  stating  where  the  vessel  was 
to  sail  from  or  whither  she  was  to  return,  is  a 
time  risk,  and  is  not  terminated  by  the  vessel 
returning  from  a  fishing  voyage  within  that 
period.  Dimock  v.  New  Brunswick  Marine 
Assur.  Co.,  5  N.  Bruns.  654. 

4.  Mixed  Policies.  —  See  numerous  cases 
cited  infra. 

5.  Loss  Must  Be  Within  the  Time.  —  Pitt  v. 
Phenix  Ins.  Co.,  10  Daly  (N.  Y.)  281. 

Extension  of  Time  on  Mixed  Policy.  —  Where 
a  policy  was  written  for  six  months  on  a  vessel 
to  trade  between  certain  ports,  with  liberty 
after  the  six  months  to  freight  or  trade  for  six 
months  more,  it  was  held  that  the  risk  for  the 
second  six  months  was  upon  time  only. 
Stuart  v.  Columbian  Ins.  Co.,  2  Cranch  (C.  C.) 
4+2. 

6.  "  Lost  or  Not  Lost "  Not  Necessary  to  Make 
Policy  Retroactive.  —  Mercantile  Mat.  Ins.  Co. 
v.  Folsom.  18  Wall.  (U.  S.)  237,  affirming,  8 
Blatchf.  (U.  S.)  170;  Merchants'  Mut.  Ins.  Co. 
v.  Lyman,  15  Wall.  (U.  S.)  664. 

7.  Parties  Must  Be  Ignorant  of  Loss.  —  Mead 
V.  Davison,  4  N.  &  M.  701,  3  Ad.  &  El.  303,  30 
E.  C.  L.  95,  1  Hurl.  &  W.  156;  Stone  v.  Marine 
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Ins.  Co.,  1  Ex.  D.  85;  Gledstanes  v.  Royal 
Exch.  Assur.  Corp.,  5  B.  &  S.  797,  117  E.  C. 
L.  797;  Kohne  v.  Insurance  Co.  of  North 
America,  1  Wash.  (U.  S.)  93;  Arkansas  Ins. 
Co.  v.  Bostick,  27  Ark.  539;  Horter  v.  Mer- 
chants' Mut.  Ins.  Co.,  28  La.  Ann.  731;  Peo- 
ple v.  Dimick,  107  N.  Y.  29;  1  Philllips  Ins., 
§  925;  1  Arnould  Mar.  Ins.  235. 

A  policy  on  a  ship  "  lost  or  not  lost,"  exe- 
cuted after  the  ship  is  known  by  all  the  parlies 
to  be  lost,  in  pursuance  of  a  previous  agree- 
ment to  insure,  is  valid.  Mead  v.  Davison,  4 
N.  &  M.  701,  3  Ad.  &  El.  303,  30  E.  C.  L.  95, 
1  Hurl.  &  W.  156. 

Though  the  vessel  was  lost  at  the  time  the 
agreement  for  insurance  was  made,  if  both 
parties  were  ignorant  thereof,  and  the  policy 
completed  and  executed,  although  not  de- 
livered,it  is  binding.  Kohne  v.  Insurance  Co. 
of  North  America,  1  Wash.  (U.  S.)  93. 

8.  Precise  Name  of  Ship  Not  Essential.  —  Hall 
v.  Mollineux,  cited  in  Le  Messurier  r.  Vaughan, 
6  East  385  (where  "  Leopard  "  was  written 
instead  of  "  Leonard  ");  Ionides  v.  Pacific  F. 
&  M.  Ins.  Co.,  L,  R.  7  Q  B.  517,  affirming  L. 
R.  6  Q.  B.  674  (where  "  Socrates  "  was  written 
instead  of  "  Socrate  "). 

9.  Marking  of  Goods.  —  Ruan  v.  Gardner,  1 
Wash.  (U.  S.)  145. 

10.  Loading  on  Vessels  Other  than  Those  Named. 
—  Moore  v.  Provincial  Ins.  Co.,  23  U.  C.  C.  P. 
383;  McCollum  v.  y£tna  Ins.  Co.,  20  U.  C.  C. 
P.  289;  Courtnay  v.  Mississippi  M.  &  F.  Ins. 
Co.,  12  La.  233. 

"  And  Connections."  —  As  where  cargo  was  in- 
sured on  a  certain  sleamer"and  connections," 
and  it  was  held  the  policy  did  not  cover  a  loss 
on  any  except  the  regular  "  connections  "  of 
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vessel  for  the  vessel  insured  on  notice  to  the  insurer,  no  notice  is  required  in 
case  the  vessel  insured  resumes  work,  after  another  vessel  has  been  substituted.1 
General  Description.  —  But  where  the  policy  is  in  general  terms,  as  upon  ship- 
ments by  steamers  generally,  it  cannot  be  limited  to  shipments  in  steamers  in 
which  the  insured  is  interested,  though  such  only  were  contemplated  by  him 
when  the  insurance  was  effected,  for  the  terms  of  the  policy  must  control. 2 
and  where  the  policy  describes  the  cargo  as  being  on  boats  of  a  certain  line  it 
will  cover  goods  on  chartered  boats  of  such  line.3  Where  the  policies  name 
ship  or  ships,  they  may  be  applied  to  the  vessels  as  the  insured  elects,  even 
after  a  loss.4 

Description  of  Class  of  Vessel.  — •  A  provision  as  to  the  class  of  a  vessel  applies  to 
a  classification  by  mariners  and  not  by  insurers.5 

Description  of  Goods  or  Vessel.  —  A  description  in  a  time  policy  on  goods  on  a 
river  or  canal  which  specifies  the  waters  over  which  the  policy  is  to  be  in  force 
has  been  held  to  apply  to  the  boats  carrying  the  goods,  and  not  to  the  goods 
themselves.6 

Time  of  Shipment.  — 'A  policy  of  insurance  on  goods  to  be  shipped  between 
two  certain  days  does  not  cover  goods  shipped  on  either  of  those  days.7 
Profits  may  be  described  generally.8 

The  Word  "Premises"  when  used  in  an  ordinary  fire  policy  on  a  vessel  is  not 
to  be  construed  in  the  popular  language  applicable  to  buildings,  but  in  the 
legal  sense  as  referring  to  the  subject  insured.9 

(4)  Trading  Voyages  —  What  Constitutes.  —  A  clause  in  the  policy  granting 
liberty  "  to  touch,  stay,  trade,"  etc.,  or  any  equivalent  expression,  such  as 
"forwards  and  backwards  at  sea,"  makes  the  voyage  a  trading  voyage. 10 


the  transportation  company.  Schroeder  v. 
Schwei/er  Lloyd  Transport  Versicherungs 
Gesellschaft,  60  Cal.  467,  44  Am.  Rep.  61. 

Misdescription  of  Ship. — -Insurance  of  goods 
laden  on  board  the  "  brig  Abeona  "  will  not 
cover  goods  laden  on  a  vessel  of  the  same 
name  which  was  not  a  brig,  bin  a  schooner, 
half  brig,  brigantine  or  hermaphrodite  brig, 
boih  vessels  being  known  in  the  harbor,  unless 
it  appeared  that  the  latter  vessel  was  intended 
by  both  parties.  Sea  Ins.  Co.  v.  Fowler  21 
Wend.  (N.  Y.)  600. 

1.  Notice  of  Substitution. — New  Haven  Steam- 
boat Co.  v.  Providence-Washington  Ins.  Co., 
159  N.  Y.  547,  reversing  10  N.  Y.  App.  Div.  27S. 

2.  Intent  as  to  Vessels  Covered  in  General 
Terms.  —  New  York  Fire  Marine  Ins.  Co.  v. 
Roberts,  4  Duer  (N.  Y.)  141. 

3.  Chartered  Boats.  —  Croswell  v.  Mercantile 
Mut.  Ins.  Co.,  19  Fed.  Rep.  24. 

4.  Application  of  Policies. —  Henchman  v. 
Offley,  2  H.  Bl.  345,  note,  3  Dougl.  135,  26  E. 
C.  L.  59. 

A  valued  policy  "on  charter,"  "on  pri- 
mage," and  "  on  property  on  board  "  a  certain 
vessel  describes  by  the  words  "  at  and  from  " 
A  to  B  the  voyage  during  which  the  risk  is  to 
continue,  and  not  any  portion  of  the  property 
insured.  Melcher  v.  Ocean  Ins.  Co.,  59  Me. 
217. 

5.  Classification  of  Vessels.— Cusack  v.  Mutual 
Ins.  Co.,  6  L.  C.  Jur.  97. 

6.  Description  of  Goods  or  Vessels.  —  Phoenix 
F.  Ins.  Co.  v.  Cochran,  51  Pa.  St.  143. 

The  plaintiff,  an  insu ranee  company,  secu  red 
a  partial  re  insurance  with  the  defendant,  on 
cotton,  etc.,  on  its  line  of  boats,  from  places 
on  the  Mississippi  river  and  its  tributaries  to 
New  Orleans,  as  follows:  "On  the  excess  of 


$10,000  on  boats  from  places  on  the  Mis- 
sissippi river,"  the  excess  not  to  exceed  a 
specified  sum  for  any  one  boat,  and  on  the 
"  excess  of  $5,000  on  boats  from  places  on 
the  tributaries  of  the  Mississippi  river,"  said 
excess  not  to  exceed  a  specified  sum  on  any 
one  boat.  It  was  held  that  a  loss  which  oc- 
curred on  the  Mississippi  on  a  boat  which  had 
come  from  a  point  on  one  of  the  tributaries  and 
had  taken  on  its  cargo  partly  on  the  tributary 
and  partly  on  the  Mississippi,  was  to  be  ad- 
justed under  the  second  clause,  without  refer- 
ence to  the  fact  that  part  of  the  cargo  was  from 
points  on  the  Mississippi,  since  the  description 
must  be  construed  as  descriptive  of  boats  carry- 
ing the  cargo,  and  not  of  the  cargo.  Teutonia 
Ins.  Co.  v.  Boylston  Mut.  Ins.  Co.,  20  Fed. 
Rep.  148. 

Policy  Not  Exhausted  by  Carriage  to  Amount 
Named.  —  On  a  lime  policy  on  cargo  to  an 
amount  named  on  a  line  of  boats,  fixing  a 
maximum  limit  for  the  policy  on  goods  carried 
on  one  boat,  the  policy  is  not  exhausted  when 
cargo  to  the  amount  named  has  been  carried 
by  all  the  boats  or  by  each  of  them,  but  is  con- 
tinued for  the  whole  time  to  protect  all  the 
goods  at  risk  at  any  one  time  up  to  the  amount 
insured.  Crowley  v.  Cohen,  3  B.  &  Ad.  478, 
23  E.  C.  L.  124. 

7.  Atkins  v.  Boylston  F.  &  M.  Ins.  Co.,  5 
Met.  (Mass.)  439,  39  Am.  Dec.  692. 

8.  Profits.  —  Eyre  v.  Glover,  16  East  218,  3 
Campb.  276. 

9.  "  Premises  "  as  Applied  to  Vessels.  —  Beacon 
F.,  etc.,  Ins.  Co.  v.  Gibb,  1  Moo.  P.  C.  C.  N. 
S  73.  9  Jur.  N.  S.  185. 

10.  What  Is  Trading  Voyage. —  1  Arnould  Mar. 
Ins.  (5th  ed.)  3S4,  and  cases  cited  in  next  para- 
graph. 
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What  Riska  Covered  by  Policy.  —  A  time  or  voyage  policy  on  goods  or  freight 
on  a  trading  voyage  will  cover  all  goods  or  the  freight  of  all  goods  put  on 
board  during  the  term  of  the  risk  or  the  course  of  the  voyage,  and  the  out- 
ward as  well  as  the  homeward  cargo.1 

Cargo  on  Shore.  —  A  policy  on  goods  on  a  trading  voyage  will  not  cover 
cargo  while  on  shore  for  purposes  of  barter.3 

Cargo  to  and  from  shore.  — ■  But  it  will  cover  the  loss  of  goods  while  in  transit  in 
the  customary  way  from  the  shore  to  the  ship,3  or  while  in  the  ship's  boats 
returning  to  the  ship  after  an  unsuccessful  attempt  to  barter.4 

(5)  Location  of  Subject  —  (a)  "  In  Port."  —  The  word  ' '  port, ' '  as  designating 
the  risk,  must  be  taken  to  have  been  used  in  its  popular  or  commercial  sense; 
that  is  to  say.  as  applying  to  what  would  be  understood  as  the  port  by  ship- 
pers, ship  owners,  and  underwriters.  In  ascertaining  the  limits  of  the  port, 
no  aid  can  be  derived  from  statutory  definitions  of  the  port  for  fiscal  pur- 
poses.5 An  open  roadstead  which  is  the  usual  place  of  loading  and  unload- 
ing has  been  held  to  be  a  port  within  the  meaning  of  the  policy.6 

(b)  Port  Risk.  — "Port  risk"  means  a  risk  upon  a  vessel  while  lying  in  port 
and  before  she  takes  her  departure  on  another  voyage.7  But  it  is  not  con- 
fined to  the  port  of  departure  or  discharge.  It  is  used  in  contradistinction 
to  the  "  high  seas,"  and  refers  to  any  port  into  which  the  vessel  might  of 
necessity  enter  during  the  voyage  insured.8 

(c)  Particular  Provisions.  —  Particular  provisions  as  to  the  location  of  the  sub- 
ject of  insurance  are  sometimes  made,  such  as,  while  moored  in  a  certain  har- 
bor,9 or  while  lying  at  anchor  and  occupied,10  or  while  lying  in  a  certain  dock 


1.  Property  Covered  by  Policy.  —  Violett  v. 
Allnutt,  3  Taunt.  419;  Grant  v.  Delacour,  cited 
in  Grant  v.  Paxton,  1  Taunt.  466;  Hunter  v. 
Leaihley,  10  B.  &  C.  858,  21  E.  C.  L.  184, 
affirmed"]  Bing.  517,  20  E.  C.  L.  221;  Barclay 
v.  Stirling,  5  M.  &  S.  6;  Merchants'  Marine 
Ins.  Co.  v.  Rumsey,  9  Can.  Sup.  Ct.  577,  4 
Can.  L.  T.  179;  Coggeshall  v.  Ameiican  Ins. 
Co.,  3  Wend.  (N.  Y.)  2S3. 

"  With  Liberty  "of  a  port  confers  a  power  sub- 
ordinate to  the  general  course  of  the  voyage 
and  does  not  necessarily  import  an  intention 
to  trade  at  such  port.  Allegre  v.  Maryland 
Ins.  Co.,  8  Gill  &  J.  (Md.)  190,  29  Am.  Dec. 
536. 

2.  Cargo  on  Shore  Not  Covered.  —  Harrison  v. 
Ellis,  7  El.  &  Bl.  465,  90  E.  C.  L.  465,  3  Jur. 
N.  S.  908.  The  policy  in  this  case  contained 
a  clause  expressly  granting  liberty  to  load, 
unload,  reload,  etc.,  and  with  any  vessels, 
boats,  factories,  and  canoes. 

3.  Goods  in  Transit  Between  Shore  and  Ship 
Covered.  —  Coggeshall  v.  Ameiican  Ins.  Co.,  3 
Wend.  (N.  Y.)  283. 

4.  Unsuccessful  Attempt  to  Trade.  —  Parsons  v. 
Massachusetts  F.  &  M.  Ins.  Co.,  6  Mass.  198, 
4  Am.  Dec.  1 15. 

5.  Meaning  of  "Port."  —  Hunter  v.  Northern 
Marine  Ins.  Co.,  13  App.  Cas.  717;  Sailing- 
Ship  Garsion  Co.  v.  Hickie,  15  Q.  B.  D.  580. 

Where  the  vessel  at  the  time  of  the  loss  was 
proceeding  in  tow  from  Greenock  to  Glasgow, 
and  had  reached  the  fairway  of  the  channel 
of  the  Clyde,  aboul  five  hundred  feet  distant 
from  the  harbor  works,  it  was  held  that  she 
was  not  "  in  port  "  within  the  meaning  of  the 
policy.  Hunter  v.  N-.rthern  Marine  Ins.  Co., 
13  App.  Cas.  717;  The  Afton  v.  Northern 
Marine  Ins.  Co.,  14  Sc.  Sess.  Cas.  (4th  ser.) 
544- 

6.  Open  Roadstead.  —  Cockey  v.  Atkinson,  2 


B.  &  Aid.  460;  Sea  Ins.  Co.  v.  Gavin,  4  Bligh 
N.  S.  578;  De  Longuemere  v.  Firemen  Ins. 
Co.,  10  Johns.  (N.  Y.)  126. 

7.  "  Port  Risk  "  Denned.  —  Nelson  v.  Sun  Mut. 
Ins.  Co.,  71  N.  Y.  453,  affirming  40  N.  Y. 
Super.  Ct.  417;  Slocovich  v.  Orient  Mut.  Ins. 
Co.,  108  N.  Y.  56. 

A  policy  on  a  vessel  in  the  usual  form  for  a 
voyage  policy,  but  not  having  the  blanks  filled 
as  to  names  of  the  ports,  described  a  risk  as 
"  port  risk  in  the  port  of  New  York."  It  was 
held  that  such  policy  would  not  cover  an  injury 
to  the  vessel  after  she  had  cleared  for  another 
voyage  and  had  left  the  piet  at  which  she  was 
lying,  in  tow  of  a  tug,  for  the  purpose  of  pro- 
ceeding upon  the  voyage,  where  she  struck  a 
rock  a  short  distance  from  the  pier.  Nelson  v. 
Sun  Mut.  Ins.  Co.,  71  N.  V.  453,  affirming  40 
N.  Y.  Super.  Ct.  417. 

Evidence  to  Explain  "Port  Risk." — The  term 
"  port  risk  "  is  a  technical  term,  the  meaning 
of  which,  as  used  in  policies  of  marine  insur- 
ance, may  be  proved  bv  experts  in  the  busi- 
ness. Nelson  v.  Sun  Mut.  Ins.  Co.,  71  N.  Y. 
453,  affirming  40  N.  Y.  Super.  Ct.  417. 

8.  Patrick  v.  Commercial  Ins.  Co.,  11  Johns. 
(N.  Y.)  9. 

9.  "While  Moored."  —  Under  a  policy  on  a 
ship  for  a  given  time,  while  securely  moored 
in  a  certain  harbor,  she  is  warranted  in  chang- 
ing her  moorings  within  the  same  harbor. 
 v.  Westmore,  6  Esp.  109. 

10.  "  Lying  at  Anchor  "  and  "  Occupied."  —  A 
vessel  drawn  upon  the  beach  so  as  not  to  float 
at  high  water,  though  moored  to  prevent  her 
shifting,  and  waiting  repairs  with  her  furniture 
removed,  and  only  occasionally  visited  by 
workmen,  is  not  "  lying  at  anchor  "  and  "  oc- 
cupied "  within  the  meaning  of  such  terms  as 
used  in  the  policy  of  insurance.  Reid  v.  Lan- 
caster F.  Ins.  Co.,  90  N.  Y.  382. 
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with  permission  to  be  moored  to  certain  places,1  or  while  engaged  in  certain 
salvage  operations2  which  have  received  construction  under  the  particular 
wording  of  the  policy. 

(6)  Ports  of  Loading  and  Discharge  —  Cargo  or  Freight  Covered.  —  Where  the 
policy  on  goods  reads  "from  the  loading"  or  "from  the  port  of  loading,"  it 
attaches  only  to  the  particular  cargo  taken  on  at  the  first  port  of  loading,3 
and  a  policy  on  goods  or  freight  "at  and  from"  certain  ports  to  a  final  port 
will  not  cover  an  intermediate  carriage,'1  though  it  will  cover  goods  laden  at  any 
one  of  such  ports  for  the  final  port.5  But  a  policy  on  goods  or  freight  at  and 
from  certain  ports  in  the  route  of  a  certain  line  of  vessels  will  cover  goods 
delivered  to  the  agent  of  the  carrier  by  passengers  on  the  vessels  between  the 
ports  named.6 

Part  of  Voyage  Only  Insured.  —  Freight  or  goods  may  be  insured  for  part  of  the 
voyage,  or  for  a  time  short  of  that  which  it  takes  to  earn  freight  or  to  reach 
the  destination.7 

Voyage  Covered.  —  Where  the  policy  is  at  and  from  certain  ports,  or  a  certain 
port  "and  an}'  other  port  or  ports,"  or  "market,"  or  equivalent  words,  the 
insured  may  go  from  port  to  port  until  he  gets  a  cargo,  without  regard  to  the 
course  of  the  voyage.8  Where  the  policy  is  "to  a  port  of  call  and  discharge 
and  loading,"  it  means  one  port  for  both  discharge  and  loading;  and  not  two 
ports  —  one  for  discharge,  and  another  for  loading.9  And  the  same  rule 
applies  where  it  is  "to  a  port"  in  a  certain  country  "and  thence  to  port  of 
advice  and  discharge."  10 


1.  Lying  in  Certain  Dock.  —  Grant  v.  JElna. 
Ins.  Co.,  8  Jur.  N.  S.  705. 

A  policy  on  a  vessel  while  lying  in  certain 
docks  with  liberty  to  go  into  dry  dock,  though 
it  will  cover  a  loss  while  the  vessel  is  lving  in 
such  dock  oris  proceeding  to  and  from  the  dry 
dock,  will  not  cover  a  loss  while  she  is  lying 
in  the  river  on  her  way  to  the  docks  where  she 
stopped  to  repl \:e  her  paddle  wheels  which  had 
been  taken  off  in  the  dry  dock  and  could  have 
been  replaced  in  the  docks  though  not  so 
economically.  Pearson  v.  Commercial  Union 
Assur.  Co.,  1  App.  Cas.  498,  L.  R.  8  C.  P.  548, 
10  Jur.  N.  S.  517. 

2.  While  Engaged  in  Salvage  Operations.  — 
Where  ihe  risk  on  salvage  pumps  was  on  the 
time  "  ivhilsi  engaged  in  salvage  operations  at 
the  wreck  "  and  "  on  board  the  wreck,"  it  was 
held  that  the  policy  would  not  cover  a  loss  of 
the  pum  ps  while  on  the  wrecked  vessel  to  keep 
her  afloat  while  she  was  proceeding  under 
steam  and  in  low  to  a  port  of  safety  within  the 
term  of  the  policv.  Difiori  v.  Adams,  1  Cab. 
&  El.  228.  See  Wingate  v.  Foster,  3  Q.  B.  D. 
582,  statad  under  the  title  Deviation  (in 
Martne  Insurance),  vol.  9,  p.  423,  note. 

3.  One  Port  of  Loading  Intended.  —  Brown  v. 
Tayleur,  5  N.  &  M.  472,  1  Hurl.  &  W.  578; 
Grant  v.  Paxton,  I  Taunt.  463. 

This  has  been  so  held  even  where  the  insur- 
ance was  to  all  or  any  ports  or  places  what- 
soever beyond  the  Cape  of  Good  Hope  in  port 
and  at  se  i,  in  all  places,  at  all  times,  and  in  all 
services,  with  liberty  to  proceed  to  such,  and 
stay  at  any  ports  or  places  whatsoever,  for 
any  purpose  whatsoever.  Grant  v.  Paxton,  I 
Taunt.  463. 

4.  Intermediate  Carriage.  —  Sellar  v.  M' Vicar, 
1  B.  &  P.  N.  R.  23,  where  it  was  held  that  a 
policy  "  at  and  from  Demerara,  Berbice,  and 
the  Windward  and  Leeward  Islands,  to  Lon- 
don,'' did  not  attach  on  freight  on  a  cargo 


on  board  during  a  voyage  from  Demerara  to 
Berbice,  from  which  the  ship  was  to  have  car- 
ried a  cargo  to  London. 

5.  Goods  Laden  for  Final  Port.  —  Columbian 
Ins.  Co.  v.  Catlett,  12  Wheat.  (U.  S.)  383. 

6.  Goods  Delivered  Between  Points  Named.  — 
Wells  v.  Pacific  Ins.  Co.,  44  Cal.  397. 

Eiver  Freight  Boats.  —  A  policy  on  freight  of 
boats  engaged  in  freighling  business  on  the 
Mississippi  river,  in  view  of  the  well-known 
usage  of  boats  to  touch  at  intermediate  ports, 
is  not  limited  to  the  freight  list  for  goods  on 
board  at  the  commencement  of  the  voyage, 
but  will  cover  addiiions  to  the  cargo  received 
in  the  usual  manner  at  such  ports.  Stillwell 
v.  Home  Ins.  Co.,  3  Dill.  (U.  S.)  80;  Stilwell 
v.  Commercial  Ins.  Co.,  2  Mo.  App.  22. 

7.  Freight  for  Part  of  Voyage.  —  Taylor  v.  Wil- 
son, 15  East  324,  13  Rev.  Rep.  48S;  Michael 
v.  Gillespy,  2  C.  B.  N.  S.  627,  89  E.  C.  L.  627: 
Violett  v.  Allnutt,  3  Taunt.  41c,:  Leaihly  v. 
Hunter,  7  Bing.  529,  20  E.  C.  L.  226;  Barclay 
v.  Stirling,  5  M.  &  S.  6;  Hall  v.  Brown,  2  Dow. 
367;  Steinbach  v.  Columbian  Ins.  Co.,  2  Cai. 
(N.  Y.)  129,  disapproving  Murdock  v.  Potts,  2 
Park  Marine  Ins.,  399. 

8.  Course  of  Voyage  Between  Ports.  —  Lambert 
v.  Liddard,  5  Taunt.  480,  1  E,  C.  L.  163;  Bragg 
v.  Anderson,  4  Taunt.  229;  Hunter  v'.  Leath- 
ley,  10  B.  &  C.  858,  21  E.  C.  L.  1S4;  Groussel 
v.  Sea  Ins.  Co.,  24  Wend.  (N.  Y.)  209;  Max- 
well v.  Robinson,  1  Johns.  (N.  Y.)  333. 

9.  Port  of  Discharge  and  Loading.  —  M'Givern 
v.  Provincial  Ins.  Co.,  9  Bruns.  64. 

10.  Hearn  v.  New  England  Mul.  Marine  Ins. 
Co.,  4  Cliff.  (U.  S.)  200. 

Liberty  of  Second  Port.  —  In  a  policy  insuring 
a  ship  for  a  voyage  "to  a  port  on  the  north  side 
of  Cuba  (with  liberty  of  a  second  port  there- 
on), and  at  and  thence  to"  the  home  port,  for 
a  premium  to  be  enlarged  "  if  second  ?ort  in 
Cuba  is  used,"  the  liberty  of  a  second  port 
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What  is  a  Loading  Port  will  depend  upon  commercial  usage,  as  will  also  the 
manner  of  loading  at  such  a  port.1 

(7)  Course  of  Navigation.  —  In  all  voyage  policies  it  is  an  implied  condition 
that  the  vessel  shall  take  the  prescribed  course  of  navigation  between  the  ports 
named.*  And  in  time  policies  on  vessels  where  no  particular  voyage  is  speci- 
fied, it  is  usual  to  insert  provisions  limiting  the  vessel  to  certain  waters,  these 
provisions  being  inserted  either  by  way  of  description  such  as  "to  navigate" 
certain  waters,  or  by  way  of  exceptions,  prohibitions,  or  warranties  as  to  certain 
waters.3  The  construction  of  such  provisions  depends  upon  the  wording  of 
the  policy  designed  to  fit  the  particular  trade  in  which  the  vessel  is  engaged.4 
Where  the  provision  as  to  the  place  of  navigation  is  not  construed  as  a  war- 
ranty, the  risk  is  suspended  merely  while  the  vessel  is  in  the  waters  not  covered 
by  the  policy.5 

Under  a  Policy  at  and  from  an  Island  a  ship  is  protected  in  moving  from  port  to 
port  in  the  same  island.6 

(8)  Commencement  of  Risk  —  (a)  In  General  — aa.  Performance  of  Conditions.  — 
Any  special  preliminary  conditions  of  the  policy  must,  of  course,  be  complied 
with  before  it  will  attach.7  But  when  the  existence  of  a  state  of  facts  is  made 
a  condition  precedent  to  the  policy  taking  effect,  and  that  state  of  facts  is  in 
existence  when  the  policy  is  executed,  it  takes  effect  at  once.8 

bb.  As  to  Place  in  General.  —  Where  the  Place  of  Commencement  Is  Stated,  and  the 
property  was  never  at,  or  did  not  sail  from,  that  place,  the  policy  does  not 
attach,  regardless  of  the  destination.9  And  a  policy  at  and  from  a  place,  the 
name  of  which  designates  equally  a  particular  town,  and  a  port  comprehending 
an  extensive  district  of  coast,  does  not  protect  a  cargo  laden  anywhere  within 


in  Cuba  is  limited  to  the  norlh  side  of  the 
island.  Nicholson  v.  Mercantile  Marine  Ins. 
Co.,  106  Mass.  399. 

1.  Loading  "  Port "  Determined  by  Usage.  — 
Harrower  v.  Hutchinson,  L.  R.  5  Q.  B.  584. 

"  A  loading  port  on  the  western  coast  of 
South  America,"  according  to  commercial 
usage  which  controls  in  such  cases,  will  include 
Lobos,  one  of  the  guano  islands,  from  twenty- 
five  to  forty  miles  off  the  coast.  Providence 
Washington  Ins.  Co.  v.  Gerow,  17  Can.  Sup. 
Ct.  387. 

See  further  supra,  this  subdivision,  (5)  Loca 
(ion  of  Subject — In  Port;  and  infra,  this  sec- 
tion, Continuation  or  Extension  of  Time  Policy. 

2.  See  the  title  Deviation  (in  Marine  Insur- 
ance), vol.  9,  p.  418. 

3.  Exceptions  and  Warranties  as  to  Places  of 
Navigation. — See  infra,  this  title,  Warranties 
—  Express  Warranties  —  Waters  and  Ports. 

4.  Course  of  Navigation.  —  For  cases  constru- 
ing policies  with  peculiar  provisions  as  to  place 
and  course  of  navigation,  see  Harvey  v.  Beck- 
with,  2  Hem.  &  M.  429,  10  Jur.  N.  S.  577 
(coasting  trade);  Uhde  v.  Walters,  3  Campb. 
16  ("  any  port  in  the  Baltic");  New  Haven 
Steam  Saw  Mill  Co.  v.  Security  Ins.  Co.,  20 
Blatchf.  (U.  S.)  192  ("  to  use  Gulf  ports  not 
west  of  New  Orleans");  Mark  7'.  Home  Ins. 
Co.,  (C.  C.  A.)  64  Fed.  Rep.  804,  affirming  52 
Fed.  Rep.  170  (use  of  permitted  waters  on  voy- 
age to  port  outside  such  waters);  Providence 
Washington  Ins.  Co.  v.  Brummelkamp,  58 
Fed.  Rep.  918  ^'confined  to  dredging  in  the 
Shinnecock  canal,  L.  I.  with  liberty  to  pro- 
ceed there  via  Long  Island  Sound  into  Peconic 
Bay  ");  St.  Paul  F.  &  M.  Ins.  Co.  v.  Knicker- 
bocker Steam  Towage  Co.,  93  Fed.  Rep.  Q31, 
36  C.  C.  A.  19  ("Atlantic  coast  waters  of  the 


United  States  ");  Merchants  Ins.  Co.  v.  Allen, 
121  U.  S.  67,  affirming  The  Orient,  16  Fed.  Rep. 
916  ("between  Europe  and  America");  Gulf  of 
California  Nav.,  etc.,  Co.  v.  State  Invest.,  etc, 
Co.,  70  Cal.  586  (privilege  of  the  globe);  Per- 
kins v.  Augusta  Ins.,  etc.,  Co.,  10  Gray  (Mass.) 
312  (permission  to  stop);  Parker  v.  China  Mut. 
Ins.  Co.,  164  Mass.  237  ("excluding  Gulf  of 
C.");  Schroederz'.  Stock,  etc.,  Ins.  Co.,  46  Mo. 
174  (permission  to  navigate  the  Mississippi 
"  from  the  city  of  St.  Louis  to  Helena");  Fergu- 
son v.  Phoenix  Ins.  Co.,  5  Binn.  (Pa.)  544 
(London  held  to  be  "  a  neighboring  port"  to 
Amsterdam);  Miller  v.  Citizens'  F.,  etc.,  Ins. 
Co.,  12  W.  Va.  116,  29  Am.  Rep.  452  ("Missis- 
sippi and  tributaries"). 

6.  Suspension  of  Risk.  —  Palmer  v.  Warren 
Ins.  Co.,  1  Story  (U.  S.)  360;  Greenleaf  v.  St. 
Louis  Ins.  Co.,  37  Mo.  25;  Hennessey  v.  Man- 
hattan F.  Ins.  Co.,  28  Hun  (N.  Y.)g8;  Wilkins 
v.  Tobacco  Ins.  Co.,  30  Ohio  St.  317,  27  Am. 
Rep.  455. 

6.  Ports  in  Island.  —  Cruikshank  v.  Janson,  2 
Taunt.  301. 

7.  Preliminary  Conditions  Must  Be  Performed.  — 

Provincial  Ins.  Co.  v.  Connolly,  5  Can.  Sup. 
Ct.  258  ("  to  go  out  in  tow  ");  Duncan  v. 
British  America  Ins.  Co.,  1  Has.  &  War.  (P. 
E.  Island)  370  (to  sail  not  later  than  a  certain 
day);  Hyndman  v.  Montreal  Ins.  Co.,  2  Has. 
&  War.  (P.  E.  Island)  132  (to  sail  "  when  clear 
of  ice  "). 

8.  Cobb  v.  New  England  Mut.  Marine  Ins. 
Co.,  6  Gray  (Mass.)  192  ("as  soon  as  water 
borne  ").    See  also  cases  cited  in  this  section. 

9.  Where  Vessel  Did  Not  Sail  from  Place  Stated. 
—  Simon  v.  Sedgwick,  4  Reports  128,  (1893)  1 
Q.  B.  303;  Murray  v.  Columbian  Ins.  Co.,  4 
Johns.  (N.  Y.)  443. 
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the  limits  of  the  port,  but  refers  to  the  town  itself.1 

Where  the  Policy  Is  on  Time,  the  date  of  commencement  being  definitely  stated, 
the  risk  commences  at  such  time,  though  the  policy  reads  "from,"  "at,"  or 
"at  and  from,"  and  the  vessel  is  not  at  the  place  named  at  such  time.* 

cc.  "  From."  — Where  the  insurance  is  "  from  "  a  particular  place  the  risk  as 
to  the  ship  does  not  attach  until  the  ship  breaks  ground,3  and  starts  on  the 
voyage  insured.4  If  she  starts  on  the  voyage  insured  it  is  not  material  to  the 
commencement  of  the  risk  that  she  clears  for  another  port  than  that  of 
her  destination,5  or  that  a  deviation  is  intended,6  or  that  the  insured  intended 
to  destroy  the  vessel  in  order  to  charge  the  insurer.7 

dd.  "  At  and  From."  —  The  construction  of  the  words  "at  and  from"  must 
depend  upon  the  state  of  things  and  the  situation  of  the  parties  at  the  time  of 
entering  into  the  contract.  If  at  such  time  the  vessel  is  in  a  foreign  port,  or 
is  expected  to  arrive  at  such  port  in  the  course  of  her  voyage,  the  policy  will 
attach  upon  the  vessel  and  cargo  from  the  time  of  her  safe  arrival  at  such  port.8 
If,  however,  the  vessel  has  been  a  long  time  in  such  port,  without  reference  to 
the  particular  voyage,  the  policy  will  attach  only  from  the  time  that  prepara- 
tions are  begun  to  be  made  with  reference  to  the  voyage  insured.9  And  if 
the  insured  acquired  the  ownership  subsequent  to  such  time,  and  before  the 
date  of  the  policy,  then  the  policy  will  attach  only  from  the  time  of  his  acquir- 


1.  Place  Named  Does  Not  Comprehend  Whole 
Port.  —  Constable  v.  Noble,  2  Taunt.  403; 
Payne  v.  Hutchinson,  2  Taunt.  405,  note; 
Hennessy  v.  New  York  Mut.  Marine  Ins.  Co., 

5  Nova  Scotia  259. 

Usual  Loading  Port  Included  in  Policy.  —  In  the 
case  of  a  policy  on  goods  "  at  and  from  the 
ship's  loading  port  or  ports  in  Amelia  Island 
to  London,"  where  the  ship  never  touched  at 
Amelia  Island,  but  took  in  her  cargo  at  Tigre 
Island,  which  lies  a  little  farther  up  the  river, 
it  was  held  that  the  policy  nevertheless  at- 
tached, this  being  the  usual  mode  in  which 
ships  in  that  trade  took  in  their  cargoes. 
Moxon  v.  Atkins,  3  Campb.  200,  13  Rev.  Rep. 
789.  See  also  Bell  v.  Marine  Ins.  Co.,  8  S.  & 
R.  (Pa.)  98. 

2.  Time  Policies.  —  Martin  v.  Fishing  Ins. 
Co.,  20  Pick.  (Mass.)  389,  32  Am.  Dec.  220; 
Manly  v.  United  M.  &  F.  Ins.  Co.,  9  Mass.  85, 

6  Am.  Dec.  40. 

3.  Vessel  Must  Break  Ground  Where  Policy  Is 
"From."  —  Mosher  v.  Providence  Washington 
Ins.  Co.,  (C.  PI.  Gen.  T.)  12  Misc.  (N.  Y.)  104, 
(N.  Y.  City  Ct.  Gen.  T.)  10  Misc.  (N.  Y.)  40; 
Phillips  Ins.,  §  945;  1  Arnould  Mar.  Ins.  404. 

4.  Must  Be  upon  the  Voyage  Insured.  —  Hesel- 
ton  v.  Allnutt,  1  M.  &  S.  46;  Pittegrew  v. 
Pringle,  3  B.  &  Ad.  51+,  23  E.  C.  L.  136;  Tas- 
ker  v.  Cunningham,  1  Bligh  87;  Maryland  Ins. 
Co.  v.  Bossiere,  9  Gill  &  J.  (Md.)  121;  Murray 
v.  Columbian  Ins.  Co.,  4  Johns.  (N.  Y.)  443. 

A  vessel  was  insured  "  from  "  Amsterdam 
after  the  insurer  had  refused  to  insure  her  "  at 
and  from  "  Amsterdam.  It  was  the  custom 
for  vessels  of  the  tonnage  of  the  insured  vessel 
to  take  in  part  of  their  cargo  at  Amsterdam 
and  the  rest  at  the  Pexel.  The  vessel  partly 
laden  sailed  from  Amsterdam,  and  while  lying 
in  the  Pexel  after  being  fully  laden,  was  lost 
by  perils  of  the  sea.  It  was  held  that  the  in- 
surer was  liable,  the  vessel  having  commenced 
her  voyage  when  she  left  Amsterdam.  Mey 
v.  South  Carolina  Ins.  Co.,  3  Brev.  (S.  Car.) 
329. 


5.  Clearance  Not  Material.  —  Planche  v. 
Fletcher,  1  Dougl.  251;  McFee  v.  South  Caro- 
lina Ins.  Co.,  2  McCord  L.  (S.  Car.)  503,  13 
Am.  Dec.  757. 

6.  Intended  Deviation  Immaterial.  —  Heselton 
v.  Allnutt,  1  M.  &  S.  46;  Marine  Ins.  Co.  v. 
Tucker,  3  Cranch  (U.  S.)  357.  See  also  title 
Deviation  (in  Marine  Insurance),  vol.  9,  p. 
442. 

7.  Intention  to  Destroy  Vessel.  —  If  loss  after- 
wards happens  without  the  fault  of  the  assured, 
the  insurer  is  not  discharged.  Waters  v.  Allen, 
5  Hill  (N.  Y.)  421. 

8.  Policy  "at  and  from"  Attaches  on  Arrival. 
—  Motteux  v.  London  Assur.  Co.,  1  Atk.  545; 
Smith  v.  Surridge,  4  Esp.  25;  Bell  v.  Bell,  2 
Campb.  475;  Seamans  v.  Loring,  1  Mason  (U. 
S.)  127;  Patrick  71.  Ludlow,  3  Johns.  Cas.  (N. 
Y.)  10,  2  Am.  Dec.  130;  Snyder  v.  Atlantic 
Mut.  Ins.  Co.,  95  N.  Y.  196,  47  Am.  Rep.  29. 

But  see  Vallance  v.  Dewar,  1  Campb.  503, 
when,  in  the  Newfoundland  trade,  it  being  the 
usage  to  run  in  and  out  of  a  port  several  limes, 
it  was  held  the  policy  did  not  attach  until 
such  intermediate  voyages  had  ended.  See 
also  Ougier  v.  Jennings,  1  Campb.  505,  note. 

In  Case  of  Island  Designation.  —  A  policy  "  at 
and  from  "  a  West  Indian  island  attaches 
from  the  moment  of  arrival  in  any  harbor  of 
the  island.  Camden  v.  Cowley,  1  W.  Bl.  417: 
Cruikshank  v.  Janson,  2  Taunt.  301;  Warre  v. 
Miller,  4  B.  &  C.  538,  10  E.  C.  L.  405. 

9.  When  Preparations  Are  Made  for  Voyage.  — 
Grant  v.  King,  4  Esp  175;  Seamans  v.  Loring, 
1  Mason  (U.  S.)  128;  Taylor  v.  Lowell,  3  Mass. 
347,  3  Am.  Dec.  141;  Kemble  v.  Bowne,  1  Cai. 
(N.  Y.)  75;  Snyder  z.  Atlantic  Mut.  Ins.  Co., 
95  N.  Y.  196,  47  Am.  Rep.  29. 

Statement  of  Date.  —  In  a  policy  on  a  vessel 
in  a  distant  port  whence  she  is  to  sail,  and 
where  she  is  stated  to  be  on  a  certain  day,  "  at 
and  from  "  mean  the  day  on  which  she  is 
mentioned  to  be  there,  and  the  policy  takes 
effect  from  thence.  Kemble  v.  Bowne,  I  Cai. 
(N.  Y.)  75. 
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ing  such  ownership.1  If,  on  the  other  hand,  the  vessel  is  at  the  home  port  at 
the  time  of  effecting  the  insurance,  the  policy  will  attach  only  from  its  date.* 

Physical  Safety  at  Time  Necessary.  —  But  the  policy  will  not  attach  on  the  arrival 
of  the  vessel  in  the  port  named  unless  she  is  in  such  a  seaworthy  condition  as 
to  be  enabled  to  lie  there  in  safety.3  If  she  arrives  at  the  outward  port  so 
shattered  as  to  be  a  mere  wreck 4  or  in  such  condition  that  the  crew  are 
obliged  to  pump  her  incessantly,  and  she  is  in  constant  danger  of  being  blown 
out  to  sea,*  the  policy  on  the  homeward  voyage  does  not  attach." 

Arrival  in  Port.  —  Where  a  policy  is  to  attach  at  a  "  port,"  and  there  is  no 
port  in  the  strict  sense  at  the  place  mentioned,  it  has  been  held  that  an 
arrival  within  the  natural  limits  of  the  harbor,  or  a  place  used  as  a  port,  though 
but  an  open  roadstead,  is  a  sufficient  arrival,  and  it  is  not  necessary  that  the 
vessel  come  to  anchor.7 

Vessel  Qnseaworthy  for  Voyage.  —  Where  the  vessel  was  at  the  port  when  the 
policy  was  effected,  the  fact  that  she  was  undergoing  extensive  repairs  and  was 
not  seaworthy  for  the  voyage  will  not  prevent  the  policy  attaching.8 

Covered  by  Other  Policies.  —  It  is  immaterial  that  the  property  is  covered  by 
another  policy  for  a  specific  time  after  arrival.9 

ee.  Delay  in  Commencement.  —  Where  the  subject  matter  is  insured  by  a 
voyage  policy  "at  and  from1"  or  "from"  a  particular  place,  it  is  not  necessary 
that  the  ship  should  be  at  that  place  when  the  contract  is  concluded,10  but 
there  is  an  implied  condition  that  the  adventure  shall  be  commenced  within 
a  reasonable  time,  and  that  if  it  be  not  so  commenced  the  insurer  may  avoid 
the  contract.11  A  delay  employed  in  effecting  necessary  repairs,  where  the 
policy  is  "at  and  from,"  will  not  be  deemed  unreasonable.12 


1.  Time  of  Acquiring  Ownership.  —  Seamans  v. 
Loring,  i  Mason  (U.  S.)  127. 

2.  Where  Vessel  Is  in  Home  Port.  —  Seamans 
v.  Luring,  1  Mason  (U.  S.)  127. 

3.  Physical  Safety  at  Time  Necessary.  —  Par- 
meler  v.  Cousins,  2  Campb.  237;  Haughton  v. 
Empire  Marine  Ins.  Co.,  4  H.  &  C.  41,  L.  R.  1 
Exch.  206,  12  Jur.  N.  S.  376;  St.  Paul  F.  &  M. 
Ins.  Co.  v.  Troop,  26  Can.  Sup.  Ct.  5. 

4.  Arrival  as  a  Wreck.  —  Parmeterz/.  Cousins, 
2  Campb.  236,  11  Rev.  Rep.  702. 

5.  Constant  Danger  of  Wreck.  —  Parmeter  v. 
Cousins.  2  Campb.  235,  11  Rev.  Rep.  702. 

6.  Political  Safety.  —  The  arrival  in  safely 
required  for  the  commencement  of  a  risk  on 
the  ship  is  a  physical  safety  from  the  perils  in- 
sured against  and  not  a  safety  from  political 
causes.  Bell  v.  Bell,  2  Campb.  475,  11  Rev. 
Rep.  769. 

7.  Arrival  in  Port.  —  De  Longuemere  v.  Fire- 
men Ins.  Co.,  10  Johns.  (N.  Y.)  126  (an  open 
roadstead). 

Injured  While  Coming  Up  in  Harbor.  —  If  a 

ship  arrives  safely  it  is  immaterial  that  she  is 
injured  while  being  moved  about  the  harbor 
to  her  mooring  place.  Haughton  v.  Empire 
Marine  Ins.  Co.,  4  H.  &  C.  41,  L.  R.  1  Exch. 
206,  12  Jur.  N.  S.  376. 

Arrival  at  Mouth  of  Harbor.  —  A  vessel  in- 
sured "  at  and  from  Sydney  "  is  at  Sydney 
vviihin  the  meaning  of  the  policy  where  she 
arrives  at  the  mouth  of  the  harbor  without  en- 
tering the  limits  of  the  port  as  defined  by  the 
statute  for  fiscal  purposes,  and  receives  her 
orders  by  signal;  and  the  insurer  is  liable 
where,  having  received  such  orders,  the  vessel 
attempts  to  put  about  for  the  next  port, 
misses  stays,  and  is  wrecked.  St.  Paul  F.  & 
M.  Ins.  Co.  v.  Troop,  26  Can.  Sup.  Ct.  5. 


Arrival  at  Island.  —  The  island  of  Crenada 
having  but  one  custom  house,  a  policy  "  at  and 
from  "  attaches  when  the  vessel  arrives  at  the 
island  in  safety,  though  before  she  has  dis- 
charged her  outward  cargo  and  taken  on 
her  homeward  cargo  at  a  different  anchorage. 
Miller  v.  Warre,  7  Dowl.  &  R.  1,  4  B.  &  C.  538, 
10  E.  C.  L.  405,  1  C.  &  P.  237. 

8.  Vessel  Unseaworthy  for  Voyage.  —  Motteux 
v.  London  Assur.  Co.,  1  Atk.  545;  M'Lanahan 
v.  Universal  Ins.  Co.,  1  Pet.  (U.  S.)  184; 
Forbes  v.  Wilson,  Park  Marine  Ins.  (5th  ed.) 
229;  Taylor  v.  Lowell,  3  Mass.  331,  3  Am.  Dec. 
141;  Merchants'  Ins.  Co.  v.  Clapp,  11  Pick. 
(Mass  )  56;  Cobb  v.  New  England  Mut.  Marine 
Ins.  Co.,  6  Gray  (Mass.)  192. 

9.  Covered  by  Other  Policies.  —  Foley  v.  United 
F.  &  M.  Ins.  Co.,  L.  R.  5  C.  P.  155;  Chalmers 
and  Owen  Dig.  Marine  Ins.,  p.  122. 

10.  Ship  Need  Not  Be  in  Place  Named  When  Pol- 
icy Effected.  —  Hull  v.  Cooper,  14  East  479. 

11.  Delay  in  Commencement  May  Avoid  Contract. 
—  De  Wolf  v.  Archangel  Maritime  Bank,  etc., 
Co.,  L.  R.  9  Q.  B.  451;  Hull  v.  Cooper,  14 
East  479;  Bain  v.  Case,  3  C.  &  P.  496,  14  E. 
C  L.  410,  M.  &  M.  262;  Grant  v.  King,  4  Esp. 
175;  Seamans  v.  Loring,  1  Mason  (U.  S.)  127. 
See  f  rther  the  title  Deviation  (in  Marine 
Insurance),  vol.  9,  p.  424. 

Question  for  Jury.  —  The  question  when  a  de- 
lay is  unreasonable  is  one  of  fact  for  the  jury. 
Mount  v.  Larkins,  8  Bing.  108,  21  E.  C.  L. 
241,  1  Moo.  &  S.  165;  Bain  v.  Case,  3  C.  &  P. 
496,  14  E.  C.  L.  410,  M.  &  M.  262;  Grant  v. 
King,  4  Esp.  175.  See  further  the  title  Devia- 
tion (in  Marine  Insurance),  vol.  9,  p.  447. 

12.  Delay  for  Repairs.  —  Ghitty  v.  Selwin,  2 
Atk.  359.  See  also  the  title  Deviation  (in 
Marine  Insurance),  vol.  9,  pp.  424,  429. 
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(b)  As  to  Ship.  —  The  above  rules  as  to  the  commencement  of  the  risk  apply 
in  the  case  of  a  policy  on  the  ship.1 

(c)  As  to  Goods  —  aa.  "  From."  —  Where  the  policy  is  on  cargo  "  from  "  a  cer- 
tain port,2  or  "now  on  board  or  to  be  shipped,"  the  risk  commences  as  soon 
as  any  portion  thereof  is  on  board.3 

id.  "At  and  From." — A  policy  on  cargo  "at  and  from"  a  particular  port 
attaches  when  the  cargo  is  loaded  at  such  port,4  and  when  the  vessel  is  in  such 
port  at  the  time  with  the  cargo  on  board  it  attaches  immediately.8 

Previous  Loading.  — ■  Where  the  policy  is  "at  and  from"  a  certain  port  with- 
out more,  it  does  not  imply  that  the  goods  shall  be  loaded  at  that  port,  and  it 
will  attach  where  goods  loaded  at  an  antecedent  port  arrive  at  such  port  in 
safety.6  But  the  policy  will  not  attach  where  the  cargo  was  never  at  such 
port,  but  was  taken  in  at  some  other  port.7 

cc.  "  From  the  Loading."  —  Where  goods  are  insured  "  from  the  loading 
thereof,"  the  risk  does  not  attach  until  such  goods  are  actually  on  board,8  and 
the  insurer  is  not  liable  where  the  goods  are  lost  while  in  transit  from  the 
shore  to  the  ship.9 

Loading  at  Prior  Port.  —  Under  a  policy  on  goods  "at  and  from"  a  particular 
port,  beginning  the  adventure  upon  the  said  goods  "from  the  loading  thereof  " 
on  board  the  ship  at  that  port,  the  general  rule  is  that  the  goods  must  be 
loaded  at  that  particular  port,  and  the  policy  will  not  attach  upon  goods  previ- 
ously loaded.  And  a  policy  in  the  same  words,  without  specifying  the  port 
of  loading,  is  to  receive  the  same  construction  and  will  not  attach  upon  goods 
loaded  upon  board  the  vessel  before  arrival  at  such  port. 10 

But  This  Rule  Has  Not  Been  Received  with  Favor,  and,  it  being  a  strict  construction, 
has  been  relaxed  where  there  was  anything  upon  the  face  of  the  instrument  to 
show  an  intention  to  cover  goods  previously  on  board.11    Thus  where  the 


1.  While  Being  Launched.  —  Under  a  policy 
upon  a  new  ship  still  on  the  ways,  "  while 
being  safely  launched,"  and  "  until  she  be 
moored  twenty-four  hours  in  good  safety," 
against  the  usual  marine  perils"  and  all  other 
sea  perils,  losses,  and  misfortunes,"  etc.,  except 
those  arising  from  the  negligence,  fraud,  etc., 
of  the  master,  the  vessel  is  protected  from  the 
moment  the  launching  commences,  against  ac- 
cidents in  the  progressof  the  vvoik;  and  where 
being  slopped  on  the  ways  she  was  strained 
and  in  great  dinger  of  becoming  hogged,  the 
insurer  is  liable  for  ihe  actual  expenses  neces- 
sarily incurred  in  preserving  the  vessel  and  in 
delivering  her  from  the  danger  of  being  in- 
jured. Frichette  v.  State  Mut.  F.  &  M.  Ins. 
Co.,  3  Bosw.  (N.  Y.)  192. 

2.  Insurance  "  from  "  Attaches  When  Goods  Are 
Loaded.  —  Mobile  Marine  Dock,  etc.,  Ins.  Co. 
v.  McMillan,  31  Ala.  711. 

8.  "  Goods  to  Be  Shipped."  —  Colonial  Ins.  Co. 
v.  Adelaide  Marine  Ins.  Co.,  12  App.  Cas.  128; 
Sorbe  v.  Merchants' Ins.  Co.,  6  La.  185;  Cleve- 
land v.  Fer.typlace,  3  Mass.  392. 

In  Whaling  Voyages.  —  In  Lewis  v.  Manu- 
facturers' F.  &  M.  Ins.  Co.,  131  Mass.  364, 
where  the  insurance  was  on  oil,  bone,  and 
other  takings  from  the  homeward  voyage,  it 
was  held  that  the  risk  began  immediately  on 
receiving  them  on  board,  whether  on  the  out- 
ward or  homeward  course  of  the  vessel. 

4.  Risk  "  at  and  from  "  Commences  When  Cargo 
Is  Loaded.  —  Augusta  Ins.,  etc.,  Co.  v.  Abbott. 
12  Md.  348. 

5.  Or  When  Policy  Is  Executed  if  Goods  Are 
Already  on  Board. —  Merchants'  Ins.  Co.  v. 
Clapp,  11  Pick.  (Mass.)  56. 
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6.  Frevious  Loading.  —  McCarfro  v.  Merchants 
Ins.  Co.,  10  Rob.  (La.)  334;  Lockett  v.  Mer- 
chants Ins.  Co.,  10  Rob.  (La.)  339;  Silloway  v. 
Neptune  Ins.  Co.,  12  Gray  (Mass  )  73. 

7.  Cargo  Never  at  Port  Named  Not  Covered.  — 
Payne  v.  Hutchinson,  2  Taunt.  405,  note;  Con- 
stable v.  Noble,  2  Taunt.  403;  Munay  v. 
Columbian  Ins.  Co.,  4  Johns.  (N.  Y.)  443; 
Hennessy  v.  New  York  Mut.  Marine  Ins.  Co., 
5  Nova  Scotia  259. 

8.  Goods  Insured  "  from  the  Loading  "  Must  Be 
Actually  Loaded  on  Board.  Smith  :■.  Mobile 
Nav.,  etc..  Ins.  Co.,  30  Ala.  167;  Cottam  v. 
Mechanics,  etc.,  Ins.  Co.,  40  La.  Ann.  259. 

9.  Goods  in  Lighters  Not  Protected.  —  Hurry 
v.  Royal  Exch.  Assur.  Co.,  2  B.  &  P.  430;  I 
Arnould  Mar.  Ins.  378,  where  it  is  stated  that 
it  seems  that  the  law  of  the  continental  coun- 
tries is  otherwise. 

10.  Goods  Previously  Loaded  Not  Covered.  — 
Park  v.  Hammond,  2  Marsh.  1S9,  6  Taunt.  495, 

1  E.  C.  L.  464;  Mellish  v.  Allnuti,  2  M.  &  S. 
106;  Robertson  v.  French,  4  East  130,  4  Esp. 
246;  Spitta  v.  Woodman,  2  Taunt.  416; 
Horneyer  v.  Lushington,  15  East  46;  Langhorn 
v.  Hardy,  4  Taunt.  630;  Grant  v.  Paxton,  1 
Marshall  Ins.  (3d  ed.)  274;  Hodgson  v.  Rich- 
ardson, 1  W.  Bl  463;  Rickman  v.  Carstairs,  2 
N.  &  M.  562,  5  B  &  Ad.  651,  27  E.  C.  L.  147; 
Scriba  :•.  Insurance  Co.  of  North  America,  2 
Wash.  (U.  S.)  107;  Graves  v.  Marine  Ins.  Co., 

2  Cai.  (N.  Y.)  339:  Richards  v.  Marine  Ins. 
Co.,  3  Johns.  (N.  Y.)  307;  Murray  v,  Colum- 
bian Ins.  Co..  11  Johns.  (N.  Y.)  302. 

11.  Rule  Relaxed  Where  Different  Intention  Ap- 
parent. —  Bell  v.  Hobson,  16  East  240;  Clark 
v.  Higgins,  132  Mass.  593. 
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policy  was  declared  to  be  "  in  continuation  of"  others  which  were  upon  a 
voyage  to  the  port  from  which  the  risk  insured  began,1  or  subject  to  the 
clauses  or  conditions  of  the  original  policy  which  made  outward  cargo  home- 
ward cargo  twenty-four  hours  after  arrival  at  the  port  where  the  risk  was  to 
commence,2  or  where  the  words  used  were  "  wheresoever  "  the  goods  are 
loaded,3  or  where  blanks  were  left  in  the  printed  form  as  to  the  commence- 
ment and  termination  of  the  risk,'*  or  where  the  underwriter  was  informed  at 
the  time  of  effecting  the  insurance  that  the  goods  were  already  on  board,5  or 
where  the  insurer  for  an  additional  premium  granted  permission  to  use  the 
prior  port,0  or  where  a  part  of  the  goods  were  landed  and  reloaded  at  the  place 
where  the  risk  was  to  commence  for  customs  inspection  7  or  so  as  to  effect 
repairs,  it  has  been  held  that  the  policy  will  attach  as  to  goods  previously 
loaded.8  But  where  such  partial  unloading  and  reshipping  were  a  mere  matter 
of  form,  no  new  papers  having  been  given  by  the  customs  officers  for  such 
cargo.9  or  where  the  cargo  previously  loaded  was  all  hoisted  out  of  the  hold  at 
the  place  where  the  risk  was  to  commence,  to  permit  stowage  of  other  cargo 
at  that  port,  and  was  then  restowed,  it  was  held  that  the  policy  did  not  attach.10 
And  so  a  memorandum  valuing  the  cargo  at  a  certain  sum  does  not  operate 
to  make  the  policy  extend  to  cover  a  loss  of  portions  of  the  outward  cargo 
which  continued  on  board  after  the  vessel  had  arrived  at  the  place  at  which 
the  risk  attached.11 

(d)  As  to  Freight  and  Profits  —  aa.  "  At  and  From  "  — (aa)  Chartered  Freight.  ■ —  Where 
chartered  freight  is  insured  "at  and  from"  a  particular  place  other  than  the 
place  of  loading,  and  the  ship  is  at  that  place  when  the  contract  is  concluded, 
the  risk  attaches  when  she  sails  on  the  voyage  to  the  place  of  loading  for  the 
purpose  of  earning  the  freight,12  and  it  is  not  material  that  she  is  to  make 
several  intermediate  voyages. 13  Where  chartered  freight  is  insured  "at  and 
from"  the  port  of  loading,  the  risk  attaches  when  the  vessel  arrives  in  such 
port  in  good  safety,  though  before  her  outward  cargo  is  discharged. 14 

1.  "  In  Continuation  of  "  Others  to  Loading  Port.      outward  and  the  catchings  homeward,  and  the 

—  Bell  v.  Hobson,  16  Easi  240,  3  Campb.  272.  vessel  is  homeward  as  to  the  catchings  when 

2.  Subject  to  Clauses  in  Other  Policies. — -Joyce  they  are  taken  on  board,  and  the  amount  nec- 
v.  Realm  Marine  Ins.  Co.,  L.  R.  7  Q.  B.  580.  essary  to  cover    catchings  as  they  come  on 

3.  "Wheresoever  Loaded."  —  Gladstone  v.  board  is  to  be  withdrawn  from  outfits  —  the 
Clay,  1  M.  tk.  S.  418.  insurance  not  covering  catchings  and  outfits 

4.  Blanks  Left  for  Names  of  Ports.  —  Clark  v.  pro  rata.  Lewis  v.  Manufacturers'  F.  &  M.  Ins. 
Higgins,  132  Mass.  586.  Co.,  131  Mass.  364. 

5.  Where  Insurer  Was  Informed  as  to  Shipment.  Newfoundland  Trade.  —  Where  a  policy  is  "  at 

—  Nonnen  v.  Reid,  16  East  176;  Vredenbergh  and  from  Newfoundland  to  Portugal,  upon 
;•.  Grarie,  4  Johns.  (N.  Y  )  444,  note  a.  goods,  beginning  the  adventure  from  the  load- 

6.  Grant  to  Use  Other  Ports.  —  Creighton  v.  ing  thereof,"  and  ihe  vessel  after  unloading  at 
Union  Marine  Ins.  Co.,  2  Nova  Scolia  195.  Newfoundland  under  the  usage  of  the  trade 

7.  Landing  for  Custom  House  Inspection. —  proceeds  to  Sydney  in  ballast  and  takes  on  a 
Nonnen  v.  Reid,  16  East  176.  cargo  for  Newfoundland  before  loading  for 

8.  Landing  for  Repairs  to  Vessel.  —  Carr  v.  Portugal,  the  policy  does  not  attach  until  the 
Monlefiore,  10  Jur.  N.  S.  312,  affirmed  f,  B.  &  latter  is  loaded.  Ougier  v.  Jennings,  I  Campb. 
S.  408.  117  E.  C.  L.  408,  10  Jur.  N.  S.  1069.  505,  note,  10  Rev.  Rep.  739  note. 

9.  Partial  Unloading  Merely  Matter  of  Form.  —  12.  Risk  Attaches  When  Vessel  Sails  to  Farn 
Spitta  v.  Woodman,  16  East  188,  note.  Chartered  Freight.  —  Mercantile  Steamship  Co. 

10.  Unloading  to  Permit  Stowage  of  Other  Cargo.      v.  Tyser,  7  Q.  B.  D.  73;  Ellis  v.  Lafcne,  8 

—  Murray  v.  Col  umbi  in  Ins.  Co.,  11  Johns.  Exch.  546;  Atty  v.  Lindo,  1  B.  &  P.  N.  R.  236; 
(N.  Y.)  302.  Mackenzie  v.  Shedden,  2  Campb.  431;  Rankin 

11.  Memorandum  Valuing  Cargo.— Rickman  v.  v.  Potter,  L.  R.  6  H.  L.  83;  Thompson  v.  Tay- 
Car?tairs.  2  N.  &  M.  562,5  B.  &  Ad.  651,  27  E.  lor,  6  T.  R.  478,  3  Rev.  Rep.  233;  Barber  v. 
c-  L-  U7.  Fleming,  10  B.  &  S.  879,  L.  R.  5  Q.  B.  59; 

Catchings  on  Whaling  Voyage.  —  Under  a  Lord  v.  Grant,  10  Nova  Scolia  120;  Melcher  v. 
policy  on  a  vessel  and  outfits  on  a  whaling  Ocean  Ins.  Co.,  60  Me.  77;  Adams  v.  Warren 
voyage,  which  provided  that  the  policy  should  Ins.  Co.,  22  Pick.  (Mass.)  163. 
attach  on  provisions  and  outfits  outward,  and  13.  Intermediate  Voyage  Not  Material.  —  Mel. 
on  catchings  and  outfits  homeward,  and  that  cher  v.  Ocean  Ins.  Co.,  60  Me.  77. 
"as  fast  as  oil,  bone,  and  other  articles  of  14.  "  At  and  From  "  Port  of  Loading.  —  David- 
cargo  are  procured,  this  insurance  is  to  at-  son  v.  Willasey,  1  M.  &  S.  313;  Foley  v. 
lach,"  it  was  held  that  the  outfits  are  insured  United  F.  &  M.  Ins.  Co.,  L.  R.  5  C.  P.  155; 

971  Volume  XIX. 


The  Contract  in  General. 


MARINE  INSURANCE. 


Construction  and  Operation. 


(i>b)  Other  Freight.  —  Where  freight  other  than  chartered  freight  is  insured 
"  at  and  from  "  a  particular  place,  the  risk  attaches  pro  rata  as  the  merchan- 
dise or  goods  are  shipped.1 

Prior  Contract  for  Freight.  —  Provided  that  if  there  be  a  cargo  in  readiness  which 
belongs  to  the  ship  owner  or  which  some  other  person  has  contracted  with 
him  to  ship,  the  risk  attaches  as  soon  as  the  ship  is  ready  to  receive  such 
cargo.*  It  is  necessary  that  the  contract  for  freight  be  a  binding  contract,3 
though  not  necessarily  in  writing.4 

Ship  Must  Be  Ready.  —  And  the  ship  must  be  ready  to  receive  the  cargo.* 
Thus  if  outward  cargo  is  still  on  board,  a  policy  on  freight  of  homeward  cargo 
will  not  attach  except  as  to  the  freight  of  such  homeward  cargo  as  is  loaded 
at  the  time  of  the  loss.6  Though  the  fact  that  the  vessel  is  in  dock  at  the 
time,  and  is  lost  in  going  out,7  or  is  undergoing  slight  alterations  while  the 
cargo  is  being  shipped,8  does  not  prevent  the  policy  attaching. 

bb.  "  From  the  Loading."  —  Where  freight  or  profits  on  goods  are  insured 
"from  the  loading  thereof,"  the  risk  does  not  attach  until  such  goods  are 
actually  on  board,9  though  the  freight  is  chartered  freight  and  the  policy  also 
reads  "  from  "  10  or  "  at  and  from ;  "  11  unless,  considering  the  nature  of  load- 
ing port,  such  words  become  inapplicable. 13    But  the  policy  will  attach  from 


Horncastle  v.  Suart,  7  East  400;  Williamson 
v.  Innes,  8  Bing.  81  note,  21  E.  C.  L.  229  note. 

The  Expression  "Good  Safety"  has  a  technical 
meaning,  and  denotes  that  the  ship  is  in  the 
possession  of  ihe  assured  and  not  under  cap- 
ture or  arrest,  and  that  she  exists  as  a  ship 
even  though  damaged.  See  infra,  this  sub- 
division, "  Until  Moored  in  Safety.1' 

1.  Risk  Commences  When  Goods  Are  Shipped.  — 
Flint  v.  Flemyng,  1  B.  &  Ad.  45,  20  E.  C.  L. 
340;  Patrick  v.  Eames,  3  Campb.  441;  Forbes 
v.  Aspinall,  13  East  323,  12  Rev.  Rep.  352; 
Forbes  v.  Coivie,  1  Campb.  520;  Chalmers  and 
Owen  Dig.  Mar.  Ins.,  p.  123. 

2.  Or  When  Vessel  and  Cargo  Are  Ready  Where 
There  Is  a  Prior  Contract.  —  Montgomery  v. 
Eggington,  3  T.  R.  362;  Patrick  v.  Eames,  3 
Campb.  441;  Parke  v.  Hebson,  cited  in  Trus- 
cott  v.  Christie,  2  Brod.  &  B.  329,  6  E.  C.  L. 
168;  Flint  v.  Flemyng,  1  B.  &  Ad.  45, 
20  E.  C.  L.  340;  Devaux  v.  J'Anson,  5  Bing. 
N.  Cas.  519,  35  E.  C.  L.  207;  Williamson  v. 
Innes,  8  Bing.  81  note,  21  E.  C.  L.  229  note, 
1  M.  &  Rob.  88;  Chalmers  and  Owen  Dig. 
Mar.  Ins.,  p.  123. 

But  where  the  freight  was  to  be  paid  in 
goods  delivered  at  an  iniermediate  port,  and 
from  there  safely  carried  to  the  port  of  desti- 
nation, and  the  vessel  is  lost  in  the  intermedi- 
ate port  after  the  discharge  of  her  outward 
cargo,  but  before  the  goods  representing  the 
freight  are  taken  on  board,  the  insurer  is  liable. 
Atty  v.  Lindo,  1  B.  &  P.  N.  R.  236,  8  Rev. 
Rep.  788. 

A  policy  on  freight  "  at  and  from  "  the  port 
of  loading  does  not  attach  if  the  ship  is  lost 
before  its  arrival  at  such  port,  because  the  ship 
in  such  case  was  never  in  readiness  to  receive 
the  cargo,  and  a  clause  that  the  policy  is  "  to 
cover  the  freight  from  ihe  time  of  the  engage- 
ment of  the  goods,"  is  subject  to  this  condition, 
and  to  be  construed  with  reference  to  the  voy- 
age insured.  The  Copernicus,  (1896)  P.  154,  237. 

3.  Binding  Contract  Necessary.  —  Patrick  v. 
Eames,  3  Campb.  441;  Flint  v.  Flemyng,  1  B. 
&  Ad.  45,  20  E.  C.  L.  340;  Parke  v.  Hebson, 


cited  in  2  Brod.  &  B.  326,  329,  23  Rev.  Rep.  451, 
453- 

4.  Not  Necessarily  in  Writing.  —  Miller  v. 

Warre,  7  Dowl.  &  R  1. 

5.  Ship  Must  Be  Ready  to  Receive  Freight.  — 

Tonge  v.  Watts,  2  Stra.  1251;  Williamson  v. 
Innes,  8  Bing.  81  note,  21  E.  C.  L.  229 
note. 

6.  Outward  Cargo  Still  on  Board.  —  Forbes  v 

Aspinall,  13  East  331. 

7.  Vessel  in  Dock.  —  Devaux  v.  J'Anson,  5 
Bing.  N.  Cas.  519,  35  E.  C.  L.  207,  7  Scott  507. 
In  this  case  the  cargo  was  ready  in  a  ware- 
house seven  miles  distant  from  the  place 
where  the  vessel  lay  in  dock. 

8.  Vessel  Undergoing  Slight  Alterations.  — 
Truscott  v.  Christie,  2  Brod.  &  B.  320,  6  E.  C. 
L.  164. 

9.  Goods  Must  Be  on  Board  Where  Policy  Is 
"  from  the  Loading."  —  M'Swiney  v.  Royal  Exch. 
Assur.  Corp.,  14  Q.  B.  634,  68  E.  C.  L.  634, 
14  Jur.  998;  Halhead  v.  Young,  6  El.  &  Bl.  312, 
88  E.  C.  L.  312,  2  Jur.  N.  S.  970;  Gordon  v. 
American  Ins.  Co..  4  Den.  (N.  Y.)  360. 

Policy  Held  to  Run  from  Completion  of  Loading. 

—  Where  a  policy  on  chartered  freight  read, 
"  from  Baker's  Island,  *  *  *  on  ihe  freight, 
beginning  from  the  loading  of  the  vessel,"  it 
was  held  that  the  parlies  intended  the  com- 
pletion of  the  loading,  and  thai  the  insured 
could  not  recover  where  the  vessel  was  lost 
after  a  partial  loading.  Jones  v  Neptune 
Marine  Ins.  Co.,  L.  R.  7  Q.  B.  706.  See  also 
Hopper  v.  Wear  Marine  Ins.  Co.,  46  L.  T.  N. 
S.  107. 

10.  Immaterial  that  Freight  Is  Chartered  "From." 

—  Jones  v.  Nepiune  Marine  Ins.  Co.,  L.  R.  7 
Q.  B.  702. 

11.  Or  "At  and  From."  —  Beckett  v.  West  of 
England  Marine  Ins.  Co.,  25  L.  T.  N.  S.  739', 
Halhead  v.  Young,  6  El.  &  BI.  312,  88  E.  C.  L. 
312;  Hopper  v.  Wear  Marine  Ins.  Co.,  4  Asp. 
N.  Cas.  482. 

12.  Stipulation  as  to  Loading  Inapplicable.  —  In 
a  policy  on  freight  "  at  and  from  "  a  port,  to 
begin  "  from  the  loading  of  said  goods  on 
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the  time  of  loading  though  there  are  conditions  subsequent  as  to  the  manner 
of  navigation.1 

(9)  Duration  and  Termination  of  Risk  —  (a)  Agreement  as  to  Time  in  General.  — 
The  risk  may,  of  course,  be  made  to  end  at  any  time  or  on  any  event  agreed 
upon,  either  by  the  terms  of  the  policy  2  or  by  subsequent  agreement,  as  where 
a  different  port  of  destination  is  agreed  upon;3  but  a  subsequent  agreement 
permitting  a  new  port  is  in  general  construed  as  liberty  to  use  such  port  and 
not  as  changing  the  destination.4 

(b)  Arrival  at  Destination.  —  But  in  the- absence  of  an  agreement  as  to  the  time, 
where  the  insurance  is  to  a  certain  place,  the  risk  as  to  the  ship  continues  to 
and  terminates  on  her  being  moored  at  such  place  in  the  usual  location  for 
discharge  of  her  cargo,5  and  as  to  cargo  and  freight,  on  the  goods  being 
landed  within  a  reasonable  time  at  their  place  of  destination  in  the  customaiy 
ma  nner.6 

Where  the  Insurance  Is  to  an  Island,  or  a  port  with  several  places  for  discharging, 
the  risk  ends  as  to  the  vessel  on  her  being  moored  in  good  safety  at  the  first 
place  at  which  she  stops  at  such  island  or  in  such  port,7  though  the  risk  as  to 
cargo  or  freight  on  a  similar  policy  will  run  until  the  cargo  is  discharged  at  its 
port  of  destination. 9 

Arrival  in  Harbor.  —  But  a  vessel  does  not  arrive  in  port  until  she  enters 
the  harbor,  or  moors  at  a  place  outside  the  harbor  in  the  customary  way  to 
discharge  her  cargo.9 


board"  at  said  port,  the  latter  clause  will  be 
stricken  out  as  insensible  where  it  was  known 
to  all  parties  that,  by  reason  of  the  lack  of  ap- 
pliances, it  was  impossible  to  load  al  such  port. 
Hydarnes  Steamship  Co.  v.  Indemnity  Mut. 
Marine  Assur.  Co.,  (1895)  1  Q.  B.  500,  reversing 
(1894)  2  Q.  B.  500. 

1.  Subsequent  Conditions  as  to  Navigation.  — 
SchroeJer  v.  Stock,  etc.,  Ins.  Co.,  46  Mo.  174. 
See  further,  as  illustrating  this  subject,  supra, 
III.  3.  c.  Freight  anil  Passage  Money. 

2.  Closing  of  Navigation  by  Ice.  —  Where  by 
the  terms  of  insurance  on  the  cargo  of  a  canal- 
boat,  if  in  consequence  of  ice  or  the  closing  of 
navigation  the  voyage  cannot  be  finished  the 
same  season,  the  risk  is  to  terminate  at  the 
time  the  voyage  shall  be  stopped,  three  days 
being  given  to  discharge  the  cargo,  the  insured 
has  the  right  to  make  every  effort  to  continue 
ihe  voyage,  notwithstanding  it  is  apparent  that 
it  cannot  be  completed  by  reason  of  ice.  The 
actual  stoppage  is  the  time  from  which  the 
three  days  for  discharging  are  to  be  computed, 
and  mere  delays,  coupled  with  the  impossi- 
bility of  completing  the  entire  voyage,  do  not 
show  actual  stoppage ;  the  voyage  can  only  be 
stopped  by  act  of  the  master  or  causes  making 
further  progress  impossible.  Sherwood  v. 
Mercantile  Mut.  Ins.  Co.,  66  N.  Y.  630,  affirm- 
ing 5  Hun  (N.  Y.)  115. 

Under  a  policy  similar  to  that  just  cited, 
where  a  boat  was  frozen  in  near  Schenectady  a 
week  before  the  Erie  canal  was  officially  closed, 
and  the  captain  and  crew  left  it,  bui  the  canal 
was  then  officially  re-opened,  and  a  chan- 
nel cut  through  the  ice,  and  the  boat  towed 
to  Troy  and  thence  by  the  Hudson  river  to 
Albany,  and  there,  while  lying  at  the  dock,  it 
sank  in  consequence  of  an  injury  received 
after  it  left  the  canal,  and  not  caused  by  the 
ice,  it  was  held  that  the  risk  had  not  ter- 
minated at  the  time  of  the  loss.  Delahunt  v. 
.(Etna  Ins.  Co.,  97  N.  Y.  537,  affirming  26  Hun 
(N.  Y.)  668. 


3.  Change  of  Destination. — Ionides  v.  Harford, 
29  L.  J.  Exch.  36;  Rodocanachi  v.  Elliott,  L. 
R.  8  C.  P.  649. 

4.  Permission  as  to  Ports.  —  Creightonz/.  Union 
Marine  Ins.  Co.,  2  Nova  Scotia  195;  Wilson  v. 
Merchants'  Marine  Ins.  Co.,  3  Nova  Scotia 
Dec.  81.  But  see  Stone  v.  Marine  Ins.  Co.,  1 
Ex.  D.  81. 

5.  Arrival  in  Port  of  Destination.  —  Anony- 
mous, Skin.  243;  Stone  v.  Marine  Ins.  Co.,  1 
Ex.  D.  81.  Keyser  v.  Scott,  4  Taunt.  660; 
Dalgleish  v.  Brooke,  15  East  299;  Dickey  v. 
United  Ins.  Co.,  11  Johns  (N.  Y.)  358. 

6.  Landing  of  Goods.  —  Mobile  Marine  Dock, 
etc.,  Ins.  Co.  v.  McMillan,  31  Ala.  711,  1 
Arnould  Mar.  Ins.  (6th  ed.)  395;  Parkinson  v. 
Collier,  r  Park  Ins.  (8th  ed.)  653. 

An  Insurance  on  Outfits  in  a  fishing  or  whaling 
voyage  does  not  terminate  pro  tan  to  with  their 
consumption  or  distribution,  but  attaches  to 
the  proceeds  of  the  adventure.  Hancox  v. 
Fishing  Ins.  Co.,  3  Sumn.  (U.  S.)  132. 

7.  Insurance  to  an  Island,  —  1  Arnould  Mar. 
Ins.  (61  h  ed.)  419;  Barras  v.  London  Assur. 
Co.,  1  Park  Ins.  74;  Ciuikshank  v.  Janson,  2 
Taunt.  301;  Leigh  v.  Mather,  1  Marshall  Ins. 
(3d  ed.)  266;  Camden  v.  Cowley,  I  W.  Bl.  417; 
Leigh  v.  Mather,  1  Esp.  412. 

8.  Landing  of  Cargo  at  Destination. —  Barras  v. 
London  Assur.  Co.,  1  Marshall  Ins.  (3d  ed.) 
266;  Leigh  v.  Mather,  1  Esp.  412. 

Where  the  policy  was  to  run  until  the  ship 
"  shall  have  ended  and  be  discharged  of  her 
voyage,"  arrival  at  the  port  of  discharge  is 
not  a  discharge  until  the  vessel  is  unloaded. 
Anonymous,  Skin.  243. 

9.  Arrival  in  Harbor.  —  Lindsay  v.  Janson,  4 
H.  &  N.699. 

Under  a  time  policy  on  a  vessel  with  the  free- 
dom of  all  ports  until  her  return  to  Boston,  the 
risk  is  not  at  an  end  where  she  arrives  within 
the  time  in  Boston  bay,  below  the  harbor,  and 
is  ordered  into  Salem  for  repairs.  Ellery  v. 
Ne  w  England  Ins.  Co.,  8  Pick.  (Mass.)  14.  See 
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(c)  Alternative  Destination.  —  Where  alternative  destinations  are  given,  the  risk 
terminates  where  the  vessel  arrives  in  either  of  such  ports  for  any  purpose 
connected  with  the  voyage.1 

(d)  "Port  of  Discharge"  —  Arrival  in  Port.  —  Where  property  is  insured  to  a 
"  port  of  discharge,"  the  insured  has  a  right  to  obtain  advice  at  his  port  of 
arrival  respecting  the  markets,  and  having  informed  himself  he  may  proceed  to 
such  port  as  promises  the  best  sale,  and  is  still  protected  by  the  policy.  He 
is  not  obliged  to  discharge  his  cargo  at  the  first  port.* 

Discharge  in  Port.  —  Where  the  vessel- having  arrived  at  the  port  originally 
intended,  or  any  other  port  in  the  country  named,  voluntarily  breaks  bulk  and 
discharges  any  part  of  her  cargo,  such  port  will  be  considered  her  port  of 
discharge.3 

Alternative  Ports.  —  Where  the  insurance  is  to  "  any  ports  or  places  whatso- 
ever "  in  a  certain  country,4  or  to  her  "  port  or  ports  of  discharge"  in  the 
alternative,  the  voyage  terminates  at  the  port  where  the  cargo  is  substantially 
discharged.5 

Limits  of  Port.  —  "The  port  of  discharge"  includes  the  whole  port  within 
which  any  portion  of  the  cargo,  according  to  the  custom  of  such  port,  is  usually 
taken  out  of  the  vessel.6 

Prior  Discharge.  —  Where  the  insured  and  the  consignees  of  the  cargo  agreed 
on  an  earlier  port  of  delivery  than  the  one  at  first  intended,  the  risk  ends  on 
discharge  at  that  port.7 

(e)  "Final  Port  of  Discharge."  -Where  the  ship  is  insured  to  her  "  final"  or 
"  last  "  port  of  discharge,  the  policy  terminates  at  the  port  where  she  in  fact 
discharges  her  cargo,  though  she  is  destined  for  another  port.s  However,  it 
will  extend  to  her  final  port  of  destination  if  any  part  of  her  cargo  is  carried 
there.9  So  also  her  final  port  may  be  considered  the  last  friendly  port  into 
which  she  puts,  not  being  able  to  get  to  her  destination,  though  the  voyage  is 
not  abandoned  at  that  place. 10  Where  she  is  destined  to  an  island  or  a  country 
with  several  ports,  the  risk  terminates  on  the  substantial  discharge  of  the  out- 
ward cargo  at  any  of  the  ports  in  such  island  or  country. 11 

insurance  to  a  Market.  —  Where  the  insurance  is  to  a  specified  region  and  a 
market,  the  risk  continues  from  port  to  port  within  that  region  till  the  cargo 
is  disposed  of.12 

further  supra,  the  preceding  subsection,  Com-  also  for  further  discussion  the  title  Deviation 
mencemcnt  of  Risk — In  General — "  At  and  From."      (in  Marine  Insurance),  vol.  9,  p.  432. 

1.  Alternative  Destinations.  —  Stephens  v.  Bev-  4.  Substantial  Discharge  of  Cargo  at  Alternative 
erly  Ins.  Co.,  1  Phillips  Ins.  (5th  ed.),  §  963.         Port.  —  Inglis  v.  V'aux,  3  Campb.  437. 

Under  a  policy  on  a  voyage  "  from  Norfolk  5.  Upton  v.  Salem  Commercial  Ins.  Co.,  8 
to  Salem  or  Boston,"  the  risk  terminates  by      Met.  (Mass.)6os. 

the  arrival  of  the  vessel  at  Salem  without  a  6.  Limits  of  Port.  —  Keyser  v.  Scott,  4  Taunt, 
previous  election  of  Boston  as  the  port  of  final  660;  Dalgleish  v.  Brooke,  15  East  299;  Whit- 
destination,  although  the  vessel  immediately  well  v..  Harrison,  2  Exch.  127;  Stocker  v.  Har- 
receives  orders  to  proceed  to  Boston.  The  fact  ris,  3  Mass.  409;  Coolidge  v.  Gray,  8  Mass.  527. 
that  the  policy  gave  liberty  to  stop  at  other  7.  Prior  Discharge.  —  Shapley  v.  Tappan,  9 
ports  for  trade  will  not   prevent   such  ter-      Mass.  20. 

mination.  Dodge  v.  Essex  Ins.  Co.,  12  Gray  8.  Final  Port  of  Discharge.  —  MoSat  v.  Ward, 
(Mass.)  65.  4  Dougl.  31  note,  26  E.  C.  L.  205  note;  Rich- 

As  to  alternative  ports  ot  discharge,  see  the  ardson  v.  London  Assur.  Co.,  4  Campb.  94; 
next  paragraph.  Barras  v.  London  Assur.  Co.,  1  Marshall  Ins. 

2.  Need  Not  Discharge  at  First  Port  of  Arrival.  (3d  ed.)  266;  Leigh  v.  Mather,  1  Marshall  Ins. 
—  King  v.  Middletovvn  Ins.  Co.,  1  Conn.  184;      (3d  ed.)  266. 

Coolidge  7j.  Gray,  8  Mass.  527;  Lapham  v.         9.  Where  Any  Cargo  Is  Carried.  —  Preston  v. 
Atlas  Ins.  Co.,  24  Pick.  (Mass.)  r.    See  also     Greenwood,  4  Dougl.  2S,  26  E.  C.  L.  204. 
Grant  v.  Lexington  F.,  etc.,  Ins.  Co.,  5  Ind.         10.  Last  Friendly  Port.  —  Brown  v.  Vigne,  12 
23,  61  Am.  Dec.  74.  East  283;  1  Arnnuld  Mar.  Ins.  (6th  ed.)  426. 

3.  Breaking  Bulk  Is  an  Election  of  Port  of  Dis-  See  also  Neilson  v.  De  Lacour,  2  Esp.  619; 
charge.  —  Moore  v.  Tayler,  1  Ad.  &  El.  25,  28  Oliverson  v.  Brightman,  8  Q.  B.  781,  55  E.  C. 
E.  C.  L.  22;  Clason  v.  Simmonds,  6  T.  R.  533,      L.  781. 

note;  King  v.  Middletown  Ins.  Co.,  I  Conn.         11.  Island  Destination. —  Moore  v.  Taylor,  3 
239;  Coolidge  v.  Gray,  8  Mass.  527;  Fay  v.      N.  &  M.  406,  1  Ad.  &  El.  25,  28  E.  C.  L.  22. 
Alliance  Ins.  Co.,  16  Gray  (Mass.)  455.    See        12.  Insurance  to  a  Market.  —  Deblois  v.  Ocean 
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(f)  "  Final  Port."  —  The  term  "final  port"  means  the  last  port  of  the  intended 
voyage,  and  is  not  restricted  to  the  final  port  of  discharge  of  the  outward 
cargo.1 

(g)  "Until  Moored  in  Safety" — aa.  At  Port  of  Destination.  —  The  common  form 
of  policy  reads,  "  until  moored  twenty-four  hours  in  good  safety,"  and  where 
such  clause  is  used,  the  vessel  must  have  been  moored  twenty-four  hours  in 
the  harbor  of  her  port  of  destination.  It  is  not  sufficient  that  she  is  moored 
outside  such  harbor,3  though  a  mooring  in  any  place  such  as  is  usual  for 
vessels  of  her  character  to  discharge  a  part  of  their  cargo  is  sufficient,  even  if 
it  is  not  in  the  place  actually  intended  for  her  finally  to  discharge.3  But 
a  mooring  merely  to  lighten  her,  to  get  her  into  the  berth  to  which  she  was 
proceeding,  is  not  sufficient.* 

bb.  In  Good  Safety  —  (aa)  Physical  Safety.  —  "  Moored  in  good  safety  "  docs  not 
mean  that  the  vessel  is  to  arrive  without  any  damage  or  injury  whatever  from 
the  effects  of  the  voyage,  nor,  on  the  other  hand,  are  such  words  satisfied  by 
the  vessel  arriving  and  being  moored  in  a  sinking  state,  or  as  a  mere  wreck, 
nor  by  mere  temporary  mooring.  The  vessel  must  be  in  such  a  state  of 
physical  safety  as  to  be  able  to  keep  afloat  while  her  cargo  is  being  unloaded,5 
or  until  she  can  be  repaired.6  But  she  may  be  in  such  safety  though  constant 
pumping  is  required  to  keep  her  afloat,7  or  though  a  pending  gale  of  wind 
prevents  her  unloading,  and  finally  after  the  expiration  of  the  twenty-four  hours 
drives  her  out  to  sea,8  but  not  where  she  arrives  in  a  sinking  state  and  is 
obliged  to  be  lashed  to  a  hulk  to  keep  her  afloat.9 

(bb)  Political  Safety. — The  vessel  must  also  be  in  such  a  state  of  political 
safety  as  not  to  have  been  subjected  during  such  time  to  any  embargo,  seizure, 
or  capture  on  the  part  of  the  government  of  the  port  or  of  strangers.10 

cc.  Opportunity  to  Unload. — The  vessel  must  also  be  moored  under  such 
circumstances  as  to  have  had  an  opportunity  of  unloading  and  discharging. 11 
But  if  she  is  moored  in  the  proper  place,  only  waiting  her  turn  for  a  chance  to 
unload,12  the  risk  does  not  continue. 

(h)  " Until  Safely  Landed."  —  Where  the  insurance  on  goods  is  until  they  are 

Ins.  Co,,  16  Pick.  (Mass.) 303,  28  Am.  Dec.  245;  5.  Must  Be  Able  to  Float  until  Unloaded. — 

Maxw;ll  v.  Robinson,  1  Johns.  (N.  Y.)  333.  Lidgett  v.  Secretan,  L.  R.  5  C.  P.  190. 

1.  "Final  Port."  —  In  a  policy  of  maiine  re-  6.  Or  Repaired.  —  Annen  v.  Woodman,  3 
insurance,  the  voyage  covered  by  the  policy  Taunt.  299. 

was  described  as  "  at  and  from  Newcastle  (N.  7.  Constant  Pumping  to  Keep  Afloat.  —  Lidgett 

S.  W.)  to  any  port  or  ports,  place  or  places,  in  v.  Secretan,  L.  R.  5  C.  P.  190. 

any  order,  on  the  west  coast  of  South  America,  8,  Pending  Gale  Preventing  Unloading. —  Bill 

and  for  thirty  days  after  arrival  in  final  port,  v.  Mason,  6  Mass.  313. 

however  employed."    It  was  held  that  the  9.  Arriving  in  Sinking  State.  —  Shawe  v.  Fel- 

policy  covered  risks  at  both  ports  of  loading  ton,  2  East  109. 

and  ports  of  discharge  on  the  west  coast  of  10.  Political  Safety  Necessary.  —  Minett  v.  An- 

South  America,  and  was  not  limited  to  risks  derson,  Peake  N.  P.  (ed.  1795)  211;  Horneyer 

at  the  port  of  final  discharge  of  the  cargo  from  v.  Lushington,  15  East  46,  3  Campb.  85,  where 

Newcastle,  and  thirty  days  after.    Crocker  v.  immediately  on  arrival  the  hatches  were  sealed 

Sturge,  (1897)  1  Q.  B.  330,  75  L.  T.  N.  S.  and  papers  taken,  and  later  the  vessel  was 

549.  seized  and  condemned. 

2.  Mooring  Outside  Harbor.  —  A  vessel  an-  But  when,  although  liable  to  seizure  for  a 
chored  in  an  exposed  and  dangerous  position  breach  of  the  law,  the  vessel  was  not  in  fact 
in  the  outer  harbor  of  Havana,  off  Morro  taken  till  she  had  lain  safely  in  port  for  seme 
Castle,  which  place  is  used  for  the  purpose  of  days,  it  was  held  that  she  had  been  moored  in 
visit  and  search,  while  she  is  waiting  for  per-  good  safety  and  the  risk  was  at  an  end.  Lock- 
mission  to  come  up  to  the  dock  in  the  inner  yer  v.  Offley,  1  T.  R.  252;  Mariatiqui  v.  Louisi- 
harbor,  is  not  moored  in  safety.  Dickey  v.  ana  Ins.  Co.,  8  La.  65.  28  Am.  Dec.  129. 
United  Ins.  Co.,  II  Johns.  (N.  Y.)  358.  11.  Opportunity  to  Unload  Necessary.  —  Wa pies 

3.  Mooring  at  Place  to  Discharge  Cargo.—  1.  Eames,  2  Slra.  1243  (where  the  vessel  was 
Whitwell  v.  Harrison,  2  Exch.  127;  Bramhall  ordered  back  to  quarantine);  Samuel  v.  Roval 
v.  Sun  Mut,  Ins.  Co.,  104  Mass.  510,  6  Am.  Exch.  Assur.  Co.,  8  B.  &  C.  119,  15  E.  C.  L. 
Rep.  261.  160  (where  the  vessel  remained  at  her  moor- 

4.  Mooring  to  Lighten  Ship.  —  Simpson  v.  ings  for  several  days,  not  being  able  to  proceed 
Pacific  Mut.  Ins.  Co.,  Holmes  (U.  S.)  136;  to  her  ultimale  destination  on  account  of  ice). 
Meigs  v.  Mutual  Marine  Ins.  Co.,  2  Cush.  12.  Waiting  Her  Turn  to  Unload. — Angerstein 
(Mass.)  439.  v.  Bell,  1  Park  Ins.  (7th  ed.)  54. 
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safely  landed,  it  is  terminated  immediately  on  their  landing  in  the  customary 
manner  at  the  port  of  discharge,1  though  such  port  is  not  the  ultimate  destina- 
tion of  the  goods,2  unless  the  policy  expressly  covers  the  transportation  to  the 
ultimate  destination  of  the  goods.3 

If  a  Part  of  the  Goods  Are  Landed  the  insurer  is  discharged  pro  tanto* 

Use  of  Lighters.  —  Where  the  insured  goods  are  placed  in  a  public  lighter,  in 
the  usual  course  of  trade,  for  the  purpose  of  taking  them  ashore,  they  are  not 
thereby  "safely  landed,"  but  the  risk  of  the  insurer  continues  until  the  goods 
are  landed  from  the  lighter,5  unless  the  insured  takes  charge  of  the  lighter,  in 
which  case  the  custody  of  the  goods  passes  to  the  insured  and  the  insurance  is  at 
an  end.6  And  so,  too,  if  the  goods  are  placed  in  a  public  lighter,  at  the  port  of 
destination,  not  for  the  purpose  of  landing  them,  but  for  transshipment  in 
another  vessel,  the  insurance  is  at  an  end,  and  the  insurer  is  not  liable  for  loss 
or  injury  occurring  while  the  goods  are  so  in  the  lighter.7  Placing  the  goods 
in  the  lighter  of  the  insured,  though  for  the  purpose  of  landing  them,  is  a 
delivery  to  the  insured,  and  the  insurer  is  not  liable  for  any  loss  or  injury 
thereafter  occurring.8 

Landing  by  Government  Officials.  —  The  risk  will  terminate  though  the  goods  are 
landed  by  government  officers  and  lodged  in  a  government  warehouse,  being 
subsequently  confiscated.9 

(i)  Transshipment.  —  The  policy  is  at  an  end  where  the  goods  are  trans- 
shipped without  necessity,10  unless  the  right  of  transshipment  is  given  or  the 
voyage  insured  includes  transshipment,  in  which  case  the  goods  are  protected 
during  the  transshipment,11  but  not  if  they  are  landed  and  held  to  await  trans- 
shipment.12 But  a  policy  on  freight  is  not  determined  by  the  arrival  of  part 
of  the  cargo  in  another  ship.13 

(j)  Port  Risk.  —  A  port  risk  ends  immediately  upon  a  vessel's  departure  on  a 
voyage.14 

1.  Termination  of  Bisk  on  Landing  Insured 
Goods.  —  Gracie  v.  Marine  Ins.  Co.,  8  Cranch 
(U.  S.)  75;  Mansut  v.  New  England  Mut. 
Marine  Ins.  Co.,  12  Gray  (Mass.)  520;  Fletcher 
v.  St.  Louis  Marine  Ins.  Co.,  18  Mo.  193.  See 
also  Crew-Levick  Co.  v.  British,  etc.,  Marine 
Ins.  Co.,  77  Fed.  Rep.  858,  affirmed  98  Fed. 
Rep.  71;  Parsons  v.  Massachusetts  F.  &  M. 
Ins.  Co.,  6  Mass.  197,  4  Am.  Dec.  115. 

2.  Place  of  Landing  Not  Ultimate  Destination.  — 
Mobile  Marine  Dock,  etc.,  Ins.  Co.  v.  McMil- 


lan, 27  Ala.  77. 

3.  Policy  Expressly  Covering  Transportation  to 
Ultimate  Destination.  —  Beddall  v.  British,  etc., 
Ins.  Co.,  143  N.  Y.  94,  affirming  (Supm.  Ct. 
Gen.  T.)  21  N.  Y.  Supp.  709. 

4.  Landing  Part  of  Goods.  —  Gracie  v.  Marine 
Ins.  Co.,  8  Cranch  (U.  S.)  75;  Parsons  v. 
Massachusetts  F.  &  M.  Ins.  Co.,  6  Mass. 
197,  4  Am.  Dec.  115.  The  case  of  Fletcher 
v.  St.  Louis  Marine  Ins.  Co.,  18  Mo.  193, 
which  seems  to  bear  in  an  opposile  direction, 
does  not  in  fact  conflict  with  the  statement 
in  the  text.  In  this  case  the  policy  was  to 
continue  until  the  arrival  of  the  vessel  at 
the  port  of  destination,  wilh  a  reasonable  time 
to  discharge  her  cargo  there.  Part  of  the 
cargo  was  landed  after  her  arrival  at  the 
port  of  destination,  when  all  the  cargo  was 
lost.  The  insurers  were  held  liable  for  the 
whole  of  the  total  loss.  The  decision,  how- 
ever, proceeded  on  the  finding  on  the  ques- 
tion of  fact  whether  the  vessel  had  been  at  her 
poi  t  of  destination  a  reasonable  time  to  deliver 
her  cargo. 

6.  Goods  Placed  in  Public  Lighter.  —  Hurry  v. 


976 


Royal  Exch.  Assur.  Co.,  2  B.  &  P.  430,  3  Esp. 
289;  Matthie  v.  Potts,  3  B.  &  P.  23;  Stewart  v. 
Bell,  5  B.  &  Aid.  238,  7  E.  C.  L.  81;  Osacar 
v.  Louisiana  State  Ins.  Co.,  5  Mart.  N.  S.  (La.) 
386;  Wadsworth  v.  Pacific  Ins.  Co.,  4  Wend. 
(N.  Y.)  38. 

6.  Public  Lighter  in  Charge  of  Assured  —  In- 
surer Not  Liable. —  Strong  v.  Natally,  1  B.  & 
P.  N.  R.  16. 

7.  Goods  Placed  in  Lighter  Merely  for  Reehip- 
ment. —  Houlder  v.  Merchants'  Marine  Ins. 
Co.,  17  Q.  B.  D.  354- 

8.  Goods  in  Private  Lighter  —  Insurer  Not 
Liable.  —  Sparrow  v.  Caruthers,  2  Sua.  1236; 
Rucker  v.  London  Assur.  Co.,  2  B.  &  P.  432, 
note,  cited  in  Hurry  v.  Royal  Exch.  Assur. 
Co.,  3  Esp.  290. 

9.  Landing  by  Government  Officials.  —  Brown 
v.  Carstairs,  3  Campb.  161. 

10.  Transshipment  Without  Necessity  Terminates 
Risk. —  Malinckrodt  v.  Jefferson  Mut  F.  Ins. 
Co.,  1  Mo.  App.  205;  Salisbury  v.  Marine  Ins. 
Co.,  23  Mo.  553,  66  Am.  Dec.  687. 

11.  Transshipment  Authorized  by  Policy.  — 
Tierney  v.  Etherington,  cited  in  1  Burr.  345; 
Rodocanachi  v.  Elliott,  L.  R.  8  C.  P.  649; 
..Etna  Ins.  Co.  v.  Stivers,  47  111.  86,  95  Am. 
Dec.  467;  Fletcher  v.  St.  Lou  s  Marine  Ins. 
Co.,  18  Mo.  193. 

12.  Holding  for  Transshipment.  —  Australian 
Agricultural  Co.  v.  Saunders,  L.  R.  10  C.  P. 
668. 

13.  Arrival  of  Part  Cargo. —  Phillips  v.  Cham- 
pion, 1  Marsh.  402,  6  Taunt.  3,  1  E.  C.  L.  289. 

14.  Port  Risk.  —  See  cases  cited  supra,  this 
subdivision,  e.  (5)  Location  of  Subject. 
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(k)  Extension  of  Time  in  Port.  —  Where  Liberty  to  Wait  in  Port  a  certain  time  is  given, 
the  risk  ends  if  the  vessel  overstays  such  time,  and  it  does  not  re-attach 
on  her  sailing  thereafter.1 

Extension  in  Port  of  Discharge.  —  The  twenty-four  hours  after  the  arrival  of  the 
ship  in  her  port  of  discharge,  given  under  the  clause  "until  moored  twenty-four 
hours  in  safety,"  are  considered  as  forming  part  of  the  period  of  the  voyage, 
and  where  an  additional  period  is  given  in  the  same  policy  it  does  not  begin  to 
run  until  the  end  of  the  twenty-four  hours.3  The  provision  for  a  number  of 
days  after  the  vessel's  arrival  at  the  port  of  discharge  will  cover  a  loss  during 
such  days'  extension,  though  the  voyage  was  terminated  and  the  inward  cargo 
discharged  and  the  vessel  had  been  moved  to  another  place  for  the  purpose  of 
taking  in  a  new  cargo.3 

(l)  Continuation  or  Extension  of  Time  Policy  — -  aa.  Where  Vessel  Is  at  Sea  at  Expira- 
tion of  Term.  —  A  clause  is  usually  inserted  in  time  policies  providing  that 
if  the  vessel  at  the  expiration  of  the  term  is  "at  sea,"  or  "  on  a  pass- 
age," or  "  on  a  voyage"  (which  are  equivalent  terms),4  the  risk  shall  con- 
tinue until  her  arrival  at  the  "  port  of  destination."  Such  an  extension  does 
not  enlarge  the  term  so  as  to  embrace  the  entire  voyage  or  succession  of  voy- 
ages on  which  the  vessel  might  be  bound  at  the  expiration  of  the  time  named 
in  the  policy,  and  until  her  arrival  at  the  port  of  final  destination.  But  the 
clause  has  a  more  restricted  meaning,  and  includes  only  such  period  of  time  as 
may  elapse  between  the  expiration  of  the  original  term  insured,  if  the  vessel 
be  then  at  sea,  and  her  arrival  at  the  next  port  to  which  she  was  destined  for 
the  purposes  of  the  voyage  on  which  she  was  bound.6  But  an  intermediate 
port  into  which  a  vessel  is  carried  by  a  superior  force  is  not  such  a  port.6 

A  Vessel  is  "  at  Sea "  within  the  meaning  of  the  clause,  after  she  quits  her 
moorings  in  complete  readiness  for  sea  and  with  the  actual  intention  of  pro- 
ceeding immediately  on  her  voyage,  though  she  is  stopped  by  head  winds  and 
comes  to  anchor  in  the  harbor.7  So  she  is  considered  at  sea  where  she  is 
seized  and  carried  into  a  port  against  the  will  of  her  master,8  but  not  where  at 
the  expiration  of  the  time  she  has  arrived  at  an  open  roadstead  with  no  haven 
or  harbor,  to  which  she  is  sent  to  take  in  a  cargo,9  or  while  in  a  port  merely 
for  the  purpose  of  making  needed  repairs.10 

bb.  To  Cover  Other  Voyages.  —  Where  the  policy  is  on  time  for  an  outward 
voyage,  an  insurance  for  the  return  voyage  "  under  and  subject  to  the  con- 
ditions" of  the  existing  policy  does  not  enlarge  the  time.11 

1.  Extension  of  Time  in  Port.  —  Doyle  v.  port  of  destination,  and  where  the  vessel  was 
Powell,  4  B.  &  Ad.  267,  24  E.  C.  L.  53,  1  N.  &  at  sea  when  the  time  expired,  bound  to  another 
M.  678.  port  in  the  course  of  her  voyage,  the  policy 

2.  Extension,  How   Computed.  —  Mercantile  expired. 

Marine  Ins.  Co.  v.  Titherington,  5  B.  &  S.  765,  6.  Seizure  and  Detention.  —  Wood   v.  New 

117  E.  C.  L.  765,  11  Jur.  N.  S.  62.  England  Marine  Ins.  Co.,  14  Mass.  31,  7  Am. 

3.  Extension  Covers  Vessel  After  Unloading  and  Dec.  182.  In  this  case  the  extension  was  to 
Reloading.  —  Gambles  v.  Ocean  Marine  Ins.  continue"  until  her  arrival  at  a  port  of  dis- 
Co.,  r  Ex.  D.  141.  charge." 

4.  Equivalent  Terms.  —  Cole  v.  Union  Mut.  7.  Breaking  Ground  in  Port.  —  Bowen  v.  Hope 
Ins.  Co..  12  Gray  (Mass.)  501,  74  Am.  Dec.  Ins.  Co.,  20  Pick.  (Mass.)  275,  32  Am.  Dec. 
609;  Wales  v.  China  Mut.  Ins.  Co.,  8  Allen  213;  Union  Ins.  Co.  v.  Tysen,  3  II ill (N.  Y.)  118. 
(Mass.)  3S0.  8.  Seizure  and  Carrying  into  Port. —  Wood  v. 

5.  Such  Extension  Runs  to  Next  Port  in  Course  New  England  Marine  Ins.  Co.,  14  Mass.  31,  7 
of  Voyage.  —  Wales  v.  China  Mut.  Ins.  Co.,  8  Am.  Dec  182. 

Allen  (Mass.)  380;  Cole  v.  Union  Mul.  Ins.  9.  Open  Roadstead.  —  Cole  v.  Union  Mut.  Ins. 

Co.,  12  Gray  (Mass.)  501,  74  Am.  Dec.  609;  Co.,  12  Gray  (Mass.)  501,  74  Am.  Dec.  609. 

Hutton  v.  American  Ins    Co.,  7  Hill  (N.  Y.)  Compare  Wales  v.  China  Mut.  Ins.  Co.,  8  Allen 

321,  affirming  24  Wend.  (N.  Y.)  33-j;  Union  (Mass.)  380. 

Ins.  Co.  v.  Tysen,  3  Hill  (N.  Y.)  118.    Contra,  10.  Port  of  Necessity.  —  American  Ins.  Co  v. 

Eyre  v.  Marine  Ins.  Co.,  6  Whart.  (Pa.)  247.  Hutton,  24  Wend.  (N.  Y.)  330  affirmed  7  Hill 

In  this  case  it  was  held  that  the  "  port  of  des-  (N.  Y.)  321. 

tination  "  in  a  time  policy  on  a  trading  voy-  11.  To  Cover  Other  Voyages.  —  Pitt  v.  Phenix 

age  with  the  liberty  of  the  globe  was  the  final  Ins.  Co.,  10  Daly  (N.  Y.)  281. 
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cc.  Continuing  and  Renewable  Policies.  —  A  policy  for  a  certain  time,  with  an 
agreement  to  renew  at  the  end  of  the  term  unless  notified  to  the  contrary,  is 
a  continuing  policy,1  but  not  as  to  a  loss  which  was  known  prior  to  the  date 
of  its  renewal.2 

Discontinuance.  —  Sending  a  check  for  an  additional  month's  insurance  under 
a  policy  providing  that  it  shall  continue  in  force  at  a  pro  rata  premium  from 
the  date  of  its  expiration  until  notice  be  given  to  the  insurer  of  its  discon- 
tinuance, is  not  a  discontinuance.3 

(m)  Suspension  of  Risk.  —  The  policy  may  expressly  provide  for  a  suspension 
of  the  risk  at  certain  times  and  places,4  or  a  suspension  may  arise  under  time 
policies  where  the  voyage  is  specified  and  the  vessel  navigates  othei  waters,3 
or  where  the  insured  vessel  is  sold  during  the  term,  but  repurchased  before 
expiration  of  the  term.6  It  has  also  been  said  that  the  risk  is  suspended  dur- 
ing the  unseaworthiness  of  a  vessel  arising  after  the  commencement  of  the 
risk  and  imputable  to  the  insured,  and  revives  again  on  the  vessel's  being 
restored  to  seaworthiness;7  but  this  is  not  believed  to  be  the  law.8 

(n)  Losses  After  Expiration  of  Time,  from  Prior  Causes.  —  The  insurer  is  liable  only  for 
those  losses  which  occurred  during  the  term  of  the  policy.  He  is  not  liable 
for  losses  after  the  expiration  of  the  policy,  from  the  operation  of  perils 
insured  against  'during  the  policy.9  But  the  mere  fact  that  the  extent  of  the 
loss  was  not  ascertained  until  after  such  time  does  not  relieve  the  insurer.10 

(o)  Abandonment  of  Voyage.  —  The  contract  of  insurance  is  determined  by  the 
abandonment  of  the  adventure  by  the  insured.11  Where  the  place  of  departure 
is  specified  by  the  policy,  and  the  ship  does  not  sail  from  that  place,  the 
adventure  is  abandoned.'*  The  risk  will  continue,  however,  during  a  mere 
temporary  obstruction  preventing  the  prosecution  of  the  voyage  to  the  port 
of  destination;13  but  it  ends  the  moment  a  determination  is  definitely  formed 
to  abandon  the  voyage  insured.14 


1.  Continuing    and    Renewable    Policies.  — 

Michael  v.  Gillespy,  2  C.  B.  N.  S.  627,  89  E. 
C.  L.  627,  3  Jur.  N.  S.  1219. 

2.  Effect  of  Prior  Loss.  —  Lishman  v.  Northern 
Maritime  Ins.  Co.,  L.  R.  10  C.  P.  179. 

3.  Sending  Check  for  Definite  Time  No  Discon- 
tinuance Beyond  Such  Time. —  Greenwich  Ins. 
Co.  v.  Providence,  etc.,  Steamship  Co.,  119  U. 
S.  481. 

4.  Suspension  of  Risk  While  Loading.  —  Under 
the  provision  that  the  risk  is  to  be  "  sus- 
pended while  vessel  is  at  Baker's  Island  load- 
ing," the  risk  is  suspnded  while  the  vessel  is 
at  such  place  for  the  purpose  of  loading 
whether  actually  engaged  in  the  process  of 
loading  or  not.  Reed  v.  Merchants'  Mut  Ins. 
Co.,  95  U.  S.  23. 

5.  Navigating  Outside  of  Waters  Specified.  — 
See  supra,  this  section,  3.  e.  (7)  Course  of 
Navigation;  also,  infra,  X.  2.  b.  (11)  Express 
Warranties  —  Waters  and  Ports. 

6.  Sale  and  Repurchase  During  Term.  — 
Hooper  v.  Robinson,  98  U.  S.  537;  Worthing- 
ton  v.  Bearse,  12  Allen  (Mass.)  382,  90  Am. 
Dec.  152. 

7.  During  Unseaworthiness.  —  Worthington  v. 
Bearse,  12  Allen  (Mass.)  382,  90  Am.  Dec.  152; 
Taylor  p.  Lowell,  3  Mass.  331,  3  Am.  Dec.  141; 
r  Phillips  Ins.  734. 

8.  See  infra,  this  title,  Warranties  —  Implied 
Warranties  —  Seaiuortlnness —  Continuance  of 
Seaworthiness. 

9.  Losses  after  Expiration  of  Term  from  Prior 
Causes.  —  Rochelle  v.  Thompson,  Millar  Ins. 
205;  Meretony  v.  Dunlope,  cited  in  Lockyer  7/. 
Offley,  1  T.  R.  260;  Furneaux  v.  Bradley,  2 
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Marshall  Ins.  (3d  ed.)  594;  Hough  v.  Head, 
55  L.  J.  Q.  B.  43,  5  Asp.  M.  Cas.  505 ;  Howell  v. 
Cincinnati  Ins.  Co.,  7  Ohio  (pt.  i.)  284. 

10.  Subsequent  Ascertainment  of  Loss. — K  night 
v.  Faith,  15  Q.  B.  649,  69  E.  C.  L.  649,  14  Jur. 
1114;  Coit  v.  Smiih,  3  Johns.  Cas.  (N.  V.)  16. 
See  further  infra,  this  title,  Risks  and  Causes 
of  Loss  —  Proximate  and  Remote  Causes  of  Loss. 

11.  Abandonment  of  Adventure. — Chittyr.  Sel- 
win,  2  Atk.  359;  Parkin  v.  Tunno,  11  East  22. 

There  is  one  respect  in  which  a  contiact  of 
marine  insurance  seems  to  be  distinguished 
from  all  othercontracts.  Even  after  !he  policy 
is  signed  and  delivered  and  the  premium  paid 
or  secured,  the  insured  may  elect  to  dissolve 
the  contract  by  preventing  the  policy  from 
attaching,  by  failing  to  commence  the  voyage 
or  adventure  to  which  the  insurance  relates. 
But  after  the  policy  once  attaches  his  right  of 
election  is  at  an  end.  New  York  Fire  Marina 
Ins.  Co.  v.  Roberts,  4  Duer  (N.  Y.)  141. 

12.  Failure  to  Sail  on  Voyage  Insured.— Simon 
v.  Sedgwick,  (1S93)  I  Q.  B.  303;  Constable  v. 
Noble,  2  Taunt.  403;  Payne  v.  Hutchinson,  2 
Taunt.  405,  note;  Hennessy  v.  New  York  Mut. 
Marine  Ins.  Co.,  5  Nova  Scotia  259;  Murray 
v.  Columbian  Ins.  Co.,  4  Johns.  (N.  Y.)  443. 
See  also  the  title  Deviation  (in  Marine  Insur- 
ance), vol.  9,  p.  413. 

13.  Temporary  Obstruction.— Blackenhagen  v. 
London  Assur.  Co.,  1  Campb.  454;  Brown  v. 
Vigne,  12  East  283;  Driscoll  v.  Bovil.  1  B.  & 
P.  313;  Schroder  v.  Thompson,  1  Moo.  163,  7 
Taunt.  462,  2  E.  C.  L.  462. 

14.  Determination  to  Abandon.— Blackenhagen 
v.  London  Assur.  Co.,  1  Campb.  454,  10  Rev. 
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V.  Premium  —  1.  Amount.  — The  amount  of  the  premium  is  usually  stipu- 
lated iu  the  policy,  but  where  the  insurance  is  effected  at  a  premium  to  be 
arranged,  and  no  arrangement  is  made,  a  reasonable  premium  is  payable.1 
And  it  seems  that  the  same  rule  applies  in  the  case  of  an  additional  premium 
to  be  arranged  in  a  given  event,  where  that  event  happens  but  no  arrangement 
is  made.*  Where  the  cargo  insured  is  "to  be  valued  as  interest  shall  appear," 
the  premium  is  to  be  augmented  or  diminished  according  to  the  actual  cargo 
on  board  from  time  to  time  during  the  term  insured.3 

2.  Who  Liable.  —  The  established  custom  in  England  in  marine  insurance 
effected  through  a  broker  is  that  the  insured  is  not  and  that  the  broker  is  lia- 
ble to  the  insurer  for  the  paymenc  of  the  premiums.4  And  such  custom  will 
control  the  terms  of  a  policy  containing  a  promise  by  the  insured  to  pay  the 
premium,  for  such  promise  is  construed  as  a  promise  to  pay  in  the  customary 
manner.5    But  there  is  no  such  custom  in  the  United  States.0 

When  the  Contract  Is  Illegal  from  its  commencement,  the  insurer  cannot  recover 
the  premium  either  from  the  insured  or  from  brokers  to  whom  it  has  been  paid.7 

3.  Payment  —  Enforcement.  —  In  an  action  brought  to  recover  premiums,  the 
insured  may  set  off  losses  under  other  policies  with  the  same  insurer.8 

Evidence.  —  In  England,  an  acknowledgment  in  the  policy  effected  on  behalf 
of  the  insured  by  a  broker,  of  receipt  of  the  premium,  is,  in  the  absence  of 
fraud,  conclusive  as  between  the  insurer  and  the  insured,  but  not  as  between 
the  insurer  and  the  broker.9  In  the  United  States,  insurance  brokers  do  not 
occupy  a  relation  different  from  that  of  brokers  generally,  and  such  acknowl- 
edgment is  of  no  greater  force  than  that  of  any  other  instrument  of  equal 
solemnity.10 

Rep.  729;  Parkin  v.  Tunno,  n  East  22, 
Tasker  v.  Cunningham,  1  Bligh  87;  Alexander 
v.  Baltimore  Ins.  Co.,  4  Cranch  (U.  S.)  370; 
Sliapley  v.  Tappan,  g  Mass.  20.  See  fmther 
as  to  this  question,  the  title  Deviation  (in  Ma- 
rine Insurance),  vol.  9,  pp.  443,  444. 

In  Phillips  v.  Champion,  6  Taunt.  3,  I  E.  C. 
L.  289,  it  was  held  that  a  fishing  voyage  was 
not  ended  by  sending  home  part  of  the  fare  by 
another  vessel.  See  also  supra,  this  subdivis- 
ion (8)  (a)  (<v)  Delay  in  Commencement. 

1.  Reasonable  Premium  Due  "Where  Amount  Not 
Stipulated.  — Scammell  v.  China  Mut.  Ins.  Co., 
164  Mass.  341,  49  Am.  St.  Rep.  462. 

An  open  policy  recited  payment  of  premium 
at  a  specified  rate,  but  provided  that  the 
premium  on  each  tisk  was  to  be  fixed  at  the 
lime  of  indorsement  according  to  the  rates  of 
the  company  when  the  character  of  the  vessel 
and  time  of  sailing  were  known.  It  was  held 
that  the  fact  that  the  vessel  was  out  of  time 
would  not  exonerate  the  insurer  where  the  in- 
sured on  giving  timely  notice  of  a  shipment 
stated  all  the  facts,  it  being  for  ihe  insured  to 
object  on  that  account  and  require  the  propor- 
tionate premium.  Rolker  v.  Great  Western 
Ins.  Co.,  4  Abb.  App.  Dec.  (M.  Y.)  76. 

2.  Additional  Premium. —  Hyderabad  Co.  v. 
Willoughby,  (1899)  2  Q.  B.  535. 

3.  "As  Interest  Shall  Appear."  —  Pollock  v. 
Donaldson,  3  Dall.  (U.  S.)  510. 

4.  Where  Policy  Effected  by  Broker.  —  Uni- 
verso  Ins.  Co.  v.  Metchants  Marine  Ins.  Co., 
(1897)  2  Q.  B.  93,  affirming  (1897)  1  Q.  B.  205; 
Edgar  v.  Fowler,  3  East  222;  Edgar  v.  Bum- 
stead,  1  Campb.  411;  Power  v.  Butcher,  10  B. 
&  C.  329,  21  E.  C.  L.  8g;  Xenos  v.  Wickham, 
14  C  B.  N.  S.  456,  108  E.  C.  L.  456;  Phillips 
ins.  507. 
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5.  Universo  Ins.  Co.  v.  Merchants  Marine 
Ins.  Co.,  (1897)  2  Q.  B.  93. 

6.  1  Phillips  Ins.,  §  508. 

7.  When  Insurance  Illegal.  —  Edgar  v.  Fowler, 
3  East  222;  Jenkins  v.  Power,  6  M.  &  S. 
282.  See  also  Gray  v.  Sims,  3  Wash.  (U.  S.) 
276. 

8.  Amount  Due  for  Premiums  Set  off  Against 
Losses.  —  Columbian  Ins.  Co.  v.  Black,  18 
Johns.  (N.  Y.)  149. 

As  to  the  right  of  the  broker  to  set  off  losses 
in  actions  for  premiums  in  the  case  of  the 
death  or  bankruptcy  of  the  insurer,  see  Bcck- 
with  v.  Bullen,  8  El.  &  Bl.  683,  92  E.  C.  L. 
683;  Baker  v.  Langhorn,  4  Campb.  396,  2 
Marsh.  215,  6  Taunt.  519,  1  E.  C.  L.  470;  Lee 
v.  Bullen,  4  Jur.  N.  S.  557,  8  El.  &  Bl.  692, 
note,  92  E.  C.  L.  692,  note. 

9.  Acknowledgment  of  Receipt  of  Premium.  — 
Dalzell  v.  Mair,  1  Campb.  532;  De  Gaminde 
v.  Pigou,  4  Tauni.  246. 

Effect  of  Fraud.  —  Where,  by  the  fraud  of  the 
assured  the  underwriter  is  induced  to  give 
credit  for  the  premiums  to  the  broker,  and  the 
broker  to  give  credit  to  the  assured,  the  under- 
writer is  entitled  to  receive  the  premiums  from 
the  assured.  Foy  v.  Bell,  3  Taunt.  493.  See 
also  Mayor  v.  Simeon,  3  Taunt.  497. 

10.  1  Phillips  Ins.,        508,  512. 
The  Failure  to  Pay  the  premium  note  at 

maturity  does  not  avoid  the  policy  unless 
there  are  stipulations  to  that  effect  therein,  but 
the  amount  due  thereon  will  be  deducted  from 
the  loss.  Natchez,  etc..  Packet  Co.  v.  Mann- 
hein  Ins.  Co.,  42  Fed.  Rep.  169.  See  further 
the  title  Insurance,  vol.  16,  p.  861. 

Necessity  and  Manner  of  Payment  and  Effect  of 
Non-Payment.  —  See  the  title  Insurance,  vol. 
16,  pp.  857-S62. 
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4.  Return  of  Premium  —  a.  Where  Risk  Did  Not  Attach  —  (i)  General 
Rule.  —  Where  the  risk  never  attached,  whatever  may  be  the  cause,  even  the 
neglect  or  fault  of  the  insured  himself,  the  premium  must  be  returned.1 

But  Where  the  Risk  Has  Once  Attached,  though  but  for  a  moment,  and  it  is  not 
apportionable,  the  premium  is  not  returnable  though  the  policy  afterwards 
becomes  void,  or  the  full  risk  is  not  run.2 

Policy  "At  and  From."  —  And  so  where  the  policy  is  "at  and  from"  a  certain 
port,  and  the  vessel  did  not  sail  within  the  time  warranted,  or  deviated  after 
sailing,  or  was  not  seaworthy  for  the  voyage,  though  seaworthy  to  lie  in  port, 
the  premium  is  not  returnable.3 

Loss  by  Fraud.  —  Nor  is  the  premium  returnable  where  the  loss  arose  from 
the  fraud  of  the  insured.* 

Subsequent  Hostilities.  —  So  where  the  policy  is  rendered  void  by  hostilities 
commenced  after  the  inception  of  the  risk,  the  premium  or  a  part  thereof  is 
not  returnable.5 

(2)  Concealment,  Misrepresentation,  or  Breach  of  Warranty  or  Condition.  — 
Thus  it  follows  that  in  the  case  of  concealment  or  misrepresentation  of  a 
material  fact  which  will  prevent  the  risk  attaching,  the  premium  is  returnable." 
And  so  also  in  the  case  of  a  breach  of  warranty,  or  condition  precedent,7  as 
that  the  vessel  is  seaworthy,8  or  will  sail  by  a  certain  time,  or  in  a  certain 
way,9  or  was  in  a  certain  port  at  that  time,10  or  that  the  property  is  neutral.11 
But  in  the  case  of  a  breach  of  promissory  warranty  or  condition  subsequent, 
where  the  policy  has  once  attached,  the  premium  is  not  returnable.18 

(3)  Want  of  Insurable  Interest  —  (a)  In  General.  —  A  want  of  insurable  interest 


1,  Return  of  Premium,  Where  No  Risk  Has  Been 

Run — England.  —  Tyrie  v.  Fletcher,  2  Covvp. 
668;  Henkle  v.  Royal  Exch.  Assur.  Co.,  I 
Ves.  317. 

Massachusetts.  —  Toppan  v.  Atkinson,  2 
Mass.  365;  Cleveland  v.  Fetlyplace,  3  Mass. 
392;  Taylor  v.  Lowell,  3  Mass.  331,  3  Am. 
Dec.  141;  Merchants'  Ins.  Co.  v.  Clapp,  n 
Pick.  (Mass.)  56;  Homer  v.  Dorr,  10  Mass.  26; 
Taylor  v.  Sumner,  4  Mass.  56. 

New  York.  —  Waddington  v.  United  Ins. 
Co  ,  17  Johns.  (N.  Y.)  23;  New  York  Fire 
Marine  Ins.  Co.  v.  Roberts,  4  Duer  (N.  Y.)  141; 
Hendricks  v.  Commercial  Ins.  Co.,  8  Johns. 
(N.  Y.)  [;  Elbers  v.  United  Ins.  Co.,  16  Johns. 
(N.  Y.)  128;  Graves  v.  Marine  Ins.  Co.,  2 
Cai.  (N.  Y.)  339;  Richards  v.  Marine  Ins.  Co., 

3  Johns.  (N.  Y.)  307;  Murray  v.  Columbian  Ins. 
Co.,  4  Johns.  (N.  Y.)  443;  Forbes  v.  Church,  3 
Johns.  Cas.  (N.  Y.)  159. 

See  also  Arnould  Mar.  Ins.,  p.  1100;  2  Phil- 
lips Ins.,  §  1819;  Park  Ins.,  p.  367. 

2.  Where  Risk  Once  Attaches,  Premium  Not 
Returnable.  —  Tyrie  v.  Fletcher,  2  Cowp.  666; 
Loraine  v.  Thomlinson,  2  Dougl.  585;  2 
Arnouli  Mar.  Ins.  1100;  Columbian  Ins.  Co. 
v.  Lynch,  ir  Johns.  (N.  Y.)  233;  4  Black.  Com. 
67;  Roccus  de  Assecurat.  56,  57,  82,.  88;  1 
Emerig.,  c.  1,  §  3;  2  id.,  c.  16,  §§  r.  2;  Meyer 
v.  Gregson,  3  Dougl.  402.  26  E.  C.  L.  163; 
Rothwell  v.  Cooke,  1  B.  &  P.  172. 

8.  Under  Policy  "  At  and  From."  —  Annen  v. 
Woodman,  3  Taunt.  2gg;  Meyer  v.  Gregson,  3 
Dougl.  402,  26  E.  C.  L.  163;  Moses  v.  Pratt, 

4  Campb.  297;  Hendricks  v.  Commercial  Ins. 
Co.,  8  Johns.  (N.  Y.)  1;  Taylor  v.  Lowell,  3 
Mass.  331,  3  Am.  Dec.  141;  Hendricks  v.  Com- 
mercial Ins.  Co.,  8  Johns.  (N.  Y.)  1;  Marine 
Ins.  Co.  v.  Slras,  I  Munf.  (Va.)  408. 

4.  Fraud  of  Assured,  —  Waters  v.  Allen,  5 
Hill  (N,  Y.)42i. 


5.  Subsequent  Hostilities. — Furtadoi'.  Rodgers, 
3  B.  &  P.  201. 

Under  a  Valued  Policy  on  the  profits  of  a  ship, 
without  proof  of  interest,  where  the  ship  re- 
turns in  ballast,  the  insured  is  not  entitled  to 
a  return  of  the  premium.  Juhel  v.  Church, 
2  Johns.  Cas.  (N.  Y.)  333. 

Error  in  Estimate.  —  Where  the  assured  pays 
an  advance  premium  to  cover  a  supposed  de- 
viation he  is  not  entitled  to  any  return  on  the 
ground  that  the  deviaiion  was  not  so  great  as 
was  supposed.  Crowningshield  v.  New  York 
Ins.  Co.,  3  Johns.  Cas.  (N.  Y.)  142. 

6.  Concealment  or  Misrepresentation.  —  Feise 
v.  Parkinson,  4  Taunt.  640;  Anderson  v. 
Thornton,  8  Exch.  425. 

In  Case  of  Fraud.  —  But  an  exception  is  made 
in  the  case  of  actual  fraud.  See  cases  cited 
supra;  and  infra,  this  section.  Exceptions  —  In 
the  Case  of  Etaud. 

7.  Breach  of  Warranty  or  Condition  Precedent. 
—  2  Arnould  Mar.  Ins.  nog;  2  Phillips  Ins., 
§  1344. 

8.  Seaworthiness. —  Annen  v.  Woodman,  3 
Taunt.  299;  Scriba  v.  Insurance  Co.  of  North 
America,  2  Wash.  (U.  S.)  107;  Dodge  v.  Boston 
Marine  Ins.  Co.,  85  Me.  215;  Porter  v.  Bus- 
sey,  1  M  ass.  436. 

9.  Time  and  Manner  of  Sailing.  —  Long  v. 
Allen,  2  Marshall  Ins.  (3d  ed.)  66S. 

10.  Warranty  in  Port.  —  Colby  v.  Hunter,  M. 
&  M.  81,  3  C.  &  P.  7,  14  E.  C.  L.  1S3. 

11.  Warranty  of  Neutral  Property. — Delavigne 
United  Ins.  Co.,  r  Johns.  Cas.  (N.  Y.)  310; 

Elbers  1.  United  Ins.  Co.,  16  Johns.  (N.  Y.) 
129. 

12.  Breach  of  Promissory  Warranty  or  Condition 

Subsequent. —  Moses  v.  Pratt,  4  Campb.  297; 
Meyer  v.  Gregson,  3  Dougl.  402,  26  E.  C.  L. 
163;  Annen  v.  Woodman,  3  Taunt.  299;  Taylor 
v.  Lowell,  3  Mass.  331,  3  Am.  Dec.  141;  Hen- 
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will  also  prevent  the  policy  attaching  and  give  a  right  to  a  return  of  the 
premium.* 

(b)  Wager  Policies.  —  The  rule  is  otherwise  in  the  case  of  policies  effected  by 
way  of  gaming  or  wagering,  which  come  under  the  rule  of  illegal  contracts.8 

(c)  Defeasible  interest.  —  But  where  the  insured  had  a  defeasible  interest  which 
was  terminated  during  the  currency  of  the  risk  the  premium  is  not  returnable.3 

(d)  Misdescription.  —  Misdescription  of  the  subject  which  prevents  the  policy 
attaching  gives  a  right  to  a  return  of  the  premium.4 

(4)  Want  of  Authority.  —  Want  of  authority  to  effect  a  policy  for  another, 
though  the  latter  by  ratification  or  adoption  might  avail  himself  of  it  to 
recover  for  a  loss,  will  give  a  right  to  a  return  of  the  premium,  where  the 
policy  is  not  adopted.5 

(5)  Lost  or  Not  Lost.  —  Where  the  subject  matter  was  insured  "  lost  or 
not  lost,"  and  had  arrived  in  safety  at  the  time  the  contract  was  concluded, 
the  premium  is  not  returnable,6  unless  at  such  time  the  insurer  knew  of  the 
safe  arrival. 7 

(6)  Where  the  Risk  Is  Apportionable.  —  Where  the  risk  is  apportionable  and 
there  is  a  total  failure  of  any  apportionable  part,  such  proportionate  part  is 
returnable;8  as  in  the  case  of  insurance  on  ship  and  cargo,  where  no  cargo  is 
put  at  risk,9  or  on  profits  where  only  a  part  of  the  goods  of  which  profits  are 
insured  is  put  at  risk, 10  or  where  the  policy  divided  the  voyage  into  distinct 
risks,  affixing  a  separate  premium  to  each,  and  the  vessel  was  destroyed  during 
the  first  risk  by  the  fraud  of  the  insured.11 


d ricks  v.  Commercial  Ins.  Co.,  8  Johns.  (N. 
Y.)  r;  Marine  Ins.  Co.  *.  Stras,  1  Munf.  (Va.) 

4.08. 

1.  Absence  of  Insurable  Interest.  —  Martin  v. 
Sitwell,  1  Show.  156;  Routh  v.  Thompson,  11 
East  428;  Steinback  v.  Rhinelander,  3  Johns. 
Cas.  (N.  Y.)  269.  But  in  McCulloch  v.  Royal 
Exch.  Assur.  Co..  3  Campb.  406,  where  there 
was  an  insurance  on  ship  and  freight,  and  the 
ship  arrived  in  safety  and  earned  freight,  it 
was  held  by  Lord  Ellenborough  that  the  as- 
sured could  not  afterward  claim  a  return  of 
premium  on  the  ground  thai  he  had  no  insura- 
ble interest  on  account  of  a  defect  in  his  title 
to  the  ship;  his  lordship  intimating  that  the 
contract  might  have  been  rescinded  before  the 
loss,  and  distinguishing  Routh  v.  Thompson, 
11  East  428,  in  that  in  such  case  the  under- 
writers defended  the  action  on  the  policy  on 
the  ground  that  the  insured  had  no  insurable 
interest. 

2.  Wager  Policies.  —  See  infra,  this  section, 
Exceptions  —  Illegality. 

3.  Defeasible  Interest.  —  Where  the  captors  of 
a  ship  insure  their  interest  therein,  they  are 
not  entitled  to  a  return  of  premium,  though 
there  is  afterwards  adjudged  to  be  no  prize, 
and  restitution  is  awarded.  Boehm  v.  Bell,  8 
T.  R.  154. 

4.  Misdescription.  —  Mellen  v.  National  Ins. 
Co.,  1  Hall  (N.  Y.)  452.  where  the  charterer 
was  insured  on  "  freight;  "  Robertson  v. 
United  Ins.  Co.,  2  Johns.  Cas.  (N.  Y.)  250, 
where  a  bottomry  interest  which  it  was  in- 
tended to  insure  was  not  specifically  de- 
scribed. 

5.  Want  of  Authority  to  Insure  for  Another.  — 

Steinback  v.  Rhinelander,  3  Johns.  Cas.  (N. 
Y.)  269  (Kent,  J.,  dissenting);  Foster  v.  U.  S. 
Insurance  Co.,  11  Pick.  (Mass.)  85;  Finney  v. 
Warren  Ins.  Co.,  I  Met.  (Mass.)  16,  35  Am. 
Dec.  343. 
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The  authority  of  these  cases  is  disputed  for 
good  reasons.  2  Phillips  Ins.,  §  1827.  See  also 
in  this  connection,  supra,  IV.  3.  b,  Description 
of  Parties. 

6.  "  Lost  or  Not  Lost."  —  The  fact  that  the 
vessel  was  lost  at  the  time  does  not  prevent 
the  policy  attaching.  Bradford  v.  Symondson, 
7  Q.  B.  D.  456;  Natusch  v.  Hendewerk,  7  Q. 

B.  D.  460,  note. 

7.  Knowledge  of  Loss.  —  This  is  placed  upon 
the  ground  that  the  contract  is  fraudulent. 
Carter  v.  Boehm,  3  Burr.  1909;  Park  Mar. 
Ins.  (5th  ed.)  218;  1  Park  Ins.  (8th  ed.)  455. 

8.  Apportionable  Risks  —  Proportionate  Return. 
—  Stevenson  v.  Snow,  3  Burr.  1237,  1  W.  Bl. 
315,  318;  Finney  v.  Warren  Ins.  Co.,  1  Met. 
(Mass.)  16,  35  Am.  Dec.  343;  Murray  v. 
Columbian  Ins.  Co.,  11  Johns.  (N.  Y.)  302; 
Robertson  v.  Columbian  Ins.  Co.,  8  Johns.  (N. 
Y.)  491;  Ogden  v.  New  York  Firemen  Ins.  Co., 
12  Johns.  (N.  Y.)  1 14. 

9.  Division  Between  Ship  and  Cargo.  —  Horn- 
eyer  v.  Lushington,  15  East  46. 

10.  Part  of  Cargo  Not  Loaded. — Eyre  v.  Glover, 
16  East  218;  2  Phillips  Ins.,  8  1831. 

11.  Provision  for  Distinct  Risks.  —  Walers  v. 
Allen,  5  Hill  (N.  Y.)  421. 

Entire  or  Divisible  Risks. —  In  an  insurance 
on  a  ship  at  and  from  Hull  to  Bilboa,  war- 
ranted to  depart  from  England  with  convoy, 
the  voyages  from  Hull  to  Portsmouth,  where 
she  meets  the  convoy,  and  thence  to  Bilboa, 
may  be  considered  as  distinct;  and  in  case  of  a 
loss  bel  ween  the  two  latter  places,  an  appori  ion- 
ment  and  a  return  of  premium  may  be  de- 
manded. Rothwell  v.  Cooke,  I  B.  &  P.  172. 
See  this  case  for  the  rule  of  apportionment. 

An  insurance  on  a  ship  and  goods  at  and 
from  A  to  B,  during  her  stay  and  trade  there, 
at  and  from  her  port  or  ports  of  discharge  in 

C,  and  at  and  from  that  place  back  to  A,  is  an 
entire  contract-  and  if  the  loss  happens  at  any 
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In  the  Case  of  a  Single  Premium.  —  Whether,  under  insurance  for  successive 
stages,  passages,  or  voyages,  for  a  single  premium,  a  proportional  part  can  be 
reclaimed  for  passages  on  which  no  risk  is  run,  has  not  been  clearly  determined 
by  the  cases.1  The  rule  deducible  from  the  cases  and  approved  by  the  text 
writers  is  that  such  premium  cannot  be  apportioned  and  a  part  reclaimed 
unless  the  policy  contains  some  express  provision  or  implication  to  serve  as  a 
b  isis  of  the  apportionment,  or  there  is  a  controlling  usage  to  return  a  propor- 
tion of  the  premium  where  part  of  the  risk  is  not  run.3 

(7)  Short  Interest  and  Over-insurance —  Short  Interest.  —  Where  only  part  of 
the  property  specified  in  the  policy  or  declaration  is  put  on  board,  a  propor- 
tionate return  of  the  premium  must  be  made  for  short  interest.3 

Over-insurance.  —  Where  the  insured  is  over-insured  under  an  unvalued  policy 
a  proportionate  part  of  the  premium  is  returnable,4  and  where  such  over-insur- 
ance is  by  double  insurance  a  proportionate  part  of  the  several  premiums  is 
returnable.5 

To  Constitute  a  Double  Insurance  the  two  policies  must  be  not  only  for  the  benefit 
of  the  same  person  and  on  the  same  subject,  but  for  the  same  entire  risk.6 

b.  EXCEPTIONS  —  (1)  In  Case  of  Fraud — (a)  On  the  Part  of  the  Insurer. — 
Whenever  the  policy  is  rendered  void  by  the  fraud  of  the  insurer,  the  premium 
m ust  be  returned.7 

(b)  On  the  Part  of  the  Insured.  —  Where  the  insured  or  his  agent  is  guilty  of 
any  actual  fraud  in  obtaining  the  policy,  such  as  a  fraudulent  concealment  or 
misrepresentation,  the  insured  cannot  claim  a  return  of  the  premium.  This 
is  now  the  settled  rule,8  though  the  cases  have  not  always  been  in  accord/9 

count  of  short  interest  will  not  lie  if  the  plain- 
tiff's interest,  to  the  extent  insured,  was  cov- 
ered at  any  time  during  ihe  voyage.  Howland 
v.  Commercial  Ins.  Co.,  Anth.  N.  P.  (N.  Y.)  26. 

4.  Over-insurance.  —  Stevens  Aver.  204;  2 
Arnould  Mar.  Ins.  mi.  See  also  Pollock  v. 
Donaldson,  3  Dall  (U.  S.)  510,  where  the  in- 
surance was  on  a  cargo  to  "  be  valued  as 
interest  shall  appear." 

5.  Over-iEsurance  by  Double  Insurance.  —  Fisk 
v.  Masterman.8  M.&W.  165:  Columbian  Ins. 
Co.  v.  Lynch,  11  Johns.  (N.  Y.)  233;  2  Marsh 
Ins.  649;  Sievens  Aver.  205,  207,  215;  2  Arnould 
Mar.  Ins.  1114. 

Where  insurance  was  effected  in  the  United 
States  on  condition  that  if  it  had  already  been 
effected  abroad  a  certain  proportion  of  the  pre- 
mium was  to  be  returned,  it  was  held  that  in- 
surance made  abroad,  after  the  date  of  the 
policy  here,  did  not  entitle  the  insured  to  a  re- 
turn of  the  premium.  New  York  Ins.  Co.  v. 
Thomas.  3  Johns.  Cas,  (N.  Y.)  I. 

6.  What  Constitutes  Double  Insurance.  —  Insur- 
ance Co.  of  North  America  v.  Rogers,  78  Me. 
iqi;  Columbian  Ins.  Co.  v.  Lynch,  ri  Johns. 
(N.  Y.)  233;  Howland  v.  Commercial  Ins.  Co., 
Anth.  N.  P.  (N.  Y.)  26.  See  also  the  title 
Contribution  and  Exoneration,  vol.  7,  p.  325. 

7.  Fraud  of  Insurer.  —  Carter  v.  Boehm,  3 
Burr.  19OQ. 

8.  Fraud  of  the  Assured  Prevents  Return  of  Pre- 
mium.—  Tyler  v.  Home,  2  Marshall  Ins.  (3d 
ed.)66i;  Chapman  v.  Fraser,  2  Marshall  Ins. 
(3d  ed.)  661;  Anderson  v.  Thornton,  8  Exch. 
425;  Schwartz  v.  U.  S.  Insurance  Co.,  3  Wash 
(U.  S.)  170,  21  Fed.  Cas.  No.  12  505;  Hoyt  v. 
Gilman,  8  Mass.  336:  Himely  v.  S.  C.  Ins. 
Co.,  1  Mill  (S.  Car.)  154. 

9.  Early  Cases  Contra.  —  Wilson  v.  Ducket,  3 
Burr.  1361;  Carter  v.  Boehm,  1  W.  Bl.  594, 
Park  Mar.  Ins.  (5th  ed.)  217;  De  Costa  v. 
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time  after  the  commencement  of  the  risk,  there 
shall  be  no  return  of  premium.  Bermon  v. 
Woodbridge,  2  Dougl.  781. 

Upon  a  policy  "  at  and  from  "  a  certain  port 
"  to  any  port  or  place  where  or  whatsoever,  for 
twelve  months,  at  £q  per  cent.,  warranted 
free  from  capture,"  the  risk  is  entire;  and 
therefore,  if  once  begun,  there  can  be  no  return 
of  premium.    Tyrie  v.  Fletcher,  2  Cowp.  668. 

1.  Single  Premium  on  Successive  Stages  or  Voy- 
ages. —  Stevenson  v.  Snow,  3  Burr.  1237 ;  Roth- 
well  v.  Cooke.  1  B.  &  P.  172;  Gale  v.  Machell, 

2  Marshall  Ins.  (3d  ed.)  667;  Long  v.  Allan,  4 
Diugl.  276,  26  E.  C.  L.  352;  Meyer  v.  Gregson, 

3  Dougl.  402,  26  E.  C.  L.  163;  Moses  v.  Pratt,  4 
Campb.  297;  Annen  v.  Woodman,  3  Taunt. 
2gg;  Tait  v.  Levi,  14  East  481;  Tyrie  v. 
Fletcher,  2  Cowp.  666;  Bermon  v.  Woodbridge, 
2  Dougl.  781;  Donath  v.  Insurance  Co.  of 
North  America,  4  Dall.  (Pa.)  463;  Homer  v. 
Dorr,  10  Mass.  26;  Columbian  Ins.  Co.  v. 
Lynch,  11  Johns.  (N.  Y.)  239;  Park  Mar. 
Ins.  797. 

2.  2  Phillips  Ins.,  §  1834;  2  Arnould  Mar. 
Ins.  1104.    And  see  the  preceding  note. 

Where  the  Policy  Is  "At  and  From,"  and  the 
vessel  does  not  sail  on  the  voyage  or  within 
the  warranted  time,  the  rule  in  the  United 
States'^  not  to  parmit  an  apportionment,  there 
being  no  usage  to  such  effect.  Hendricks  v. 
Commercial  Ins.  Co.,  8  Johns.  (N.  Y.)  I. 

3.  Short  Interest.  —  Eyre  v.  Glover,  16  East 
218;  2  Arnould  Mar.  Ins.  nil;  2  Phillips  Ins., 
§  1831;  Stevens  Aver.  204.  See  also  Forbes  v. 
Aspinall,  13  East  323. 

As  where  a  person  owning  only  part  of  a 
vessel  or  cargo  insured  the  entire  value  as  his 
own.  Finney  v.  Warren  Ins.  Co.,  I  Met. 
(Mass.)  16,  35  Am.  Dec.  343;  Holmes  v.  United 
Ins.  Co.,  2  John?.  Cas.  (N.  Y.)  329. 

But  an  action  for  return  of  premium  on  ac- 
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But  the  fraud  of  the  insured  in  destroying  the  vessel  at  the  commencement  of 
the  first  risk,  where  the  voyage  was  divided  into  distinct  risks,  will  not  prevent 
his  recovering  the  proportion  of  the  premium  for  the  risk  which  never  attached.1 

(2)  Illegality.  —  Where  the  policy  is  void  because  of  illegality,  as  in  the 
case  of  an  insurance  of  enemy's  property  or  a  voyage  to  an  enemy's  port,  or 
a  policy  in  contravention  of  the  navigation  laws,  or  a  gaming  or  wagering 
policy,  and  the  risk  has  commenced  and  the  event  taken  place,  the  insured  in 
general  cannot  claim  a  return  of  the  premium.* 

Subsequent  Illegality.  — ■  Whether  such  rule  obtains  where  the  policy,  being 
legal  in  its  inception,  becomes  illegal  after  the  risk,  is  still  in  doubt.  In 
England  it  has  been  held  that  the  fact  of  subsequent  hostilities  between  the 
countries  of  the  parties  to  the  policy  will  not  entitle  the  insured  to  recover 
back  the  premium.3  In  the  United  States  it  has  been  held  that  a  subsequent 
non-importation  law  avoids  the  policy  from  the  commencement.4 

But  Where  the  Contract  Is  Still  Executory,  that  is,  where  it  never  attached  by  the 
commencement  of  the  risk,  the  premium  paid  may  be  recovered  back,  though 
the  courts  have  expressed  regret  because  of  this  deviation  from  the  rule,5  and 
the  right  of  recovery  has  been  withheld  where  there  was  no  formal  renuncia- 
tion of  the  contract  before  action  brought.0 

ignorance  of  Illegality.  —  Where  the  party  effecting  the  insurance  acted  in  good 
faith  and  in  ignorance  of  facts  rendering  the  insurance  illegal,  of  which  he  was 
not  bound  to  have  knowledge,  the  premium  may  be  recovered  back.7 

(3)  Material  Alteration  of  the  Policy.  —  Material  alteration  of  the  policy 
by  the  insured,  after  its  subscription,  and  without  consent  of  the  insurer,  will 
prevent  a  return  of  the  premium.8 

c.  Express  Stipulations.  —  Policies  sometimes  contain  stipulations  for  a 
return  of  a  part  of  the  premium,  as  where  the  ship  sails  with  convoy  and 
arrives,9  or  simply  if  she  sails  with  convoy, 10  or  arrives, 11  or  is  sold  or  laid  up. !2 

d.  Recovery  —  Action  on  Policy.  —  Where  the  premium  or  an  appor- 
tionable  part  is  returnable  it  may  be  recovered  back  in  an  action  on  the 
policy  under  a  count  for  money  had  and  received,13  or  it  may  be  set  off 

Scandret,  2  P.  Wms.  170.  And  see  Whitting-  9.  Stipulations  for  Return  "if  Sails  with  Con- 
ham  v.  Thornburgh,  2  Vern.  206  (life  insur-  voy  and  Arrives."  —  Simond  v.  Boydell,  1 
ance  policy).  Dougl.  270;  Aguilar  v.  Rodgers,  7  T.  R.  417; 

1.  Distinct  Risks.  —  Waters  v.  Allen,  5  Hill  Horncastle  v.  Haworih,  2  Marshall  Ins.  (3d 
(N.  Y.)  421.  ed.)   681;    Kellner   v.  Le    Mesurier,  4  East 

2.  Where  Contract  Is  Illegal  and  Is  Executed.  396;  Leevin  v.  Cormac,  4  Taunt.  483,  note. 

—  Lowry  v.  Bourdieu,  2  Dougl.  468;  Vandyck  10.  "  If  Sails  Without  Convoy."  —  Langhorn  v. 
v.  Hewitt,  1  East  96;  Lubbock^.  Potts,  7  East  Allnutt,  4  Taunt.  511;  Meyer  v.  Gregson,  2 
449;  Shiffner  v.  Gordon,  12  East  296;  Morck  v.  Marshall  Ins.  682;  Audley  v.  Duff,  2  B.  &  P. 
Abel,  3  B.  &  P.  35;  Andree  v.  Fletcher,  3  T.  R.  ill. 

266;  Cowie  v.  Barber,  4  M.  &  S.  16,  16  Rev.  Where  a  Total  Loss  Is  Recovered,  there  cannot 
Rep.  368;  Allkins  v.  Jupe,  2  C.  P.  D.  375;  also  be  a  return  of  premium  for  convoy,  be- 
Juhel  v.  Church,  2  Johns.  Cas.  (N.  Y.)  333.  cause  the  total  loss  includes  the  entire  pre- 
law of  France  Is  Contra.  —  1  Emerig.  191 ;  mium  added  to  the  invoice  price.  Langhorn 
Pothier  Ins.,  n.  27;  2  Phillips  Ins.,  §  1846.  v.  Allnutt,  4  Taunt.  511. 

3.  Subsequent  Illegality  —  Rule  in  England. —  11.  "If  Arrives."  —  Dalgleish  v.  Brooke,  15 
Furtado  v.  Rodgers,  3  B.  &  P.  201.  East  295. 

4.  American  Rule.  —  Gray  v.  Sims,  3  Wash.  If  the  vessel  was  captured  and  afterwards 
(U.  S.)  276,  10  Fed.  Cas.  No.  5,729.  But  in  released,  and  arrives  at  her  destination,  it  is 
this  case  the  suit  was  for  the  recovery  of  the  an  arrival  within  the  meaning  of  the  policy, 
premium,  which  was  not  allowed.  Aguilar  v.  Rodgers,  7  T.  R.  417,4  Rev.  Rep. 

5.  Exception  Where  Risk  Has  Not  Been  Run.  478. 

—  Palyart  v.  Leckie,  6  M.  &  S.  290;  Wharton  12.  "If  Sold  or  Laid  Up."— Hunter  v.  Wright, 
v.  De  la  Rive,  Park  Mar.  Ins.  (5th  ed.)  376.  10  B.  &  C.  714,  21  E.  C.  L.  152. 

6.  Formal  Renunciation  Essential  to  Recovery.  13.  Recovery  in  Action  on  Policy.  —  Colby  v. 

—  Palyart  v.  Leckie,  6  M.  &  S.  290.  Hunter,  3  C.  &  P.  7,  14  E.  C.  L.  183;  Dodge 

7.  Ignorance  of  Facts.  —  Oom  v.  Bruce,  12  v.  Boston  Marine  Ins.  Co.,  85  Me.  215;  Top- 
East  225;  Hentig  v.  Staniforth,  5  M.  &  S.  122;  pan  v.  Atkinson,  2  Mass.  365;  Penniman  v. 
Henry  v.  Sianiforth.  4  Campb.  270.  Tucker,  11  Mass.  66;  Foster  v.  U.  S.  Insurance 

8.  Material  Alteration  of  Policy.  —  Langhorn  Co  ,  11  Pick.  (Mass.)  85;  Waddington  v.  United 
v.  Cologan,  4  Taunt.  330.    See  also  the  title  In-.  Co.,  17  Johns.  (N.  Y.)  23. 
Alteration  of  Instruments,  vol.  2,  p.  1S9.  Whtre  the  assured  claims  and  receives  the 
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in  an  action  on  the  premium  note.1 

Deductions  on  Return  of  Premium  of  one-half  per  cent,  except  in  the  case  of  fraud, 
by  the  insurer,  were  allowed  under  an  old  custom.2 

e.  Power  of  Broker.  —  Under  the  English  law,  the  broker  is  the  com- 
mon agent  of  both  the  insured  and  the  insurer,  and  so  long  as  the  policy 
remains  in  his  hands  he  may  adjust  and  receive  returns  of  premiums  for 
the  insured  when  the  events  have  happened  on  which  they  are  to  be  made.3 
But  the  broker's  authority  to  receive  returns  of  premiums  on  policies  effected 
by  him  expires  with  the  death  of  the  insurer,  and  when  sued  thereafter  for 
premiums  he  cannot  set  off  the  amount  of  returnable  premiums,  arising  out 
of  events  happening  after  such  death;4  and  the  same  rule  applies  in  the  case 
of  a  bankruptcy  of  the  insurer.5 

VI.  Rescission,  Cancellation,  and  Reformation  of  Policies.  —  These 
topics  are  treated  elsewhere  in  this  work.6 

VII.  Assignment  of  Policies.  —  The  general  principles  as  to  the  right  to 
assign  policies  of  insurance  and  the  operation  and  effect  of  assignments  are 
treated  elsewhere  in  this  work.7  Where  the  property  is  transferred  and  also 
the  policy  before  loss,  the  assignee  may  recover  thereon.8  But  where  the  sub- 
ject of  insurance  is  transferred  without  an  assignment  of  the  policy,  or  an 
agreement  to  assign,  neither  party  can  recover  for  a  loss,9  and  the  same  is  true 
where  an  assignment  is  made  without  consent  of  the  insurer  as  required  by  the 
policy,10  except  in  the  case  of  an  assignment  to  a  mortgagee,  for  in  such  case 
the  mortgagor  still  has  an  insurable  interest.11 

After  Loss.  —  The  policy  can  be  assigned  after  loss,  so  as  to  entitle  the 
assignee  to  sue  upon  it  in  his  own  name.12  But  when  the  interest  of  the 
insured  has  ceased  before  loss,  a  subsequent  assignment  of  the  policy  is 
ineffectual.13 


return  premium  due  upon  (he  arrival  of  the 
vessel,  and  the  policy  is  adjusted  upon  that 
footing,  he  cannot,  without  an  express  stipula- 
tion, resort  again  to  the  underwriter  in  any  con- 
tingency of  the  adventure.  May  v.  Christie, 
Holt  N.  P.  67,  3  E.  C.  L.  36. 

Note  for  Premium.  —  The  insurer  having  ac- 
knowledged in  the  policy  the  receipt  of  the 
premium,  and  the  insured  having  afterwards 
a  right  to  a  return  of  the  premium,  he  may  re- 
cover the  same  by  an  action  for  money  had 
and  received,  though  he  gave  therefor  his  note 
which  is  still  unpaid.  Hemmenvvay  v.  Brad- 
ford, 14  Mass  121. 

Recovery  by  Broker.  —  The  broker  who  paid 
the  premium  may  recover  the  same  where  the 
risk  did  not  attach.  Ward  v.  Tucker,  7  Wash. 
399- 

1.  Set-off  of  Premium.  —  Phoenix  Ins.  Co.  v. 
Fiquet,  7  Johns.  (N.  Y.)  383. 

2.  Deductions  on  Return  of  Premium. — Afri- 
can Co.  v.  Bull,  1  Show.  132;  2  Arnould  Mar. 
Ins.  1121;  2  Phillips  Ins.,  §  1819. 

This  custom  is  now  believed  to  be  obsolete. 
Chalmers  and  Owen  Dig.  Mar.  Ins.,  p.  ro6,  §  82. 

3.  Broker  May  Adjust  Return.  —  Shee  v.  Clark- 
son,  12  East  507. 

4.  Death  of  Insurer.  —  Houstoun  v.  Robert- 
son, 2  Marsh.  138,  6  Taunt.  448,  1  E.  C.  L.  448, 
4  Campb.  342,  Holt  N.  -P.  88,  3  E.  C.  L.  44; 
Houstoun  v.  Bordenave,  2  Marsh.  141,  6 
Taunt.  451,  1  E.  C.  L.  449. 

6.  Bankruptcy  of  Insurer.  —  Parker  v.  Smith, 
16  East  382. 

Offer  to  Return  Premium.  —  On  the  cancella- 
tion of  the  policy  for  a  material  concealment, 
where  the  amount  of  the  premium  is  debited 
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to  the  broker,  there  need  be  no  offer  to  return 
or  even  a  cancellation  of  the  debit.  Russell  v. 
Thornton,  6  H.  &  N.  140,  6  Jur.  N.  S.  1080. 

6.  Rescission  of  Contract.  —  See  the  title  Re- 
scission. 

Reformation  and  Cancellation.  —  See  the  title 

Reformation  and  Cancellation  of  Instru- 
ments. 

Cancellation  After  Loss,  made  in  ignorance  of 
the  loss,  by  the  assured  is  ineffectual.  Brown 
v.  British  American  Assur.  Co.,  25  U.  C.  C.  P. 
514;  Steamship  Samana  Co.  v.  Hall,  55  Fed. 
Rep.  663;  Duncan  v.  New  York  Mut.  Ins.  Co., 
138  N.  Y.  88,  affirming  61  N.  Y.  Super.  Ct.  13, 

7.  Assignment  of  Policies.  —  See  the  title  Fire 
Insurance,  vol.  13,  pp.  184-201. 

8.  Recovery  by  Assignee. —  Ralli  v.  Universal 
Marine  Ins.  Co.,  4  De  G.  F.  &  J.  1,  8  Jur.  N. 
S.  495:  Tamvaco  v.  Lucas,  3  B.  &  S.  89,  113 
E.  C.  L.  89;  Alexandre  v.  Sun  Mut.  Ins.  Co., 
51N.Y.  253;  Walls  r  .  Helfenstein  28  Wis.  632. 

And  the  Assignor  May  Recover  as  Trustee.  — 
Boddington  v.  Castelli,  1  El.  &  Bl.  879,  72  E. 
C.  L.  879,  17  Jur.  781. 

9.  Transfer  of  Property  Without  Assignment  of 
Policy.  —  De  Ghettoff  v.  London  Assur.  Co.,  4 
Bro.  P.  C.  (Toml.  ed.)  436.  See  the  title  Fire 
Insurance,  vol.  13,  p.  184. 

10.  Assignment  Without  Consent  of  Insurer,  — 
Alexandre  v.  Sun  Mat.  Ins.  Co..  51  N.  Y.  253. 

11.  Assignment  to  Mortgagee.  —  Alexandre  v. 
Sun  Mut.  Ins.  Co  ,  51  N.  Y.  253. 

12.  Assignment  After  Loss. — Lloyd  z>.  Fleming, 
L.  R.  7  O.  B.  299. 

13.  Where  Interest  Has  Ceased  Before  Loss.  — 
North  of  England  Pure  Oil-Cake  Co.  v.  Arch- 
aDgel  Maritime  Ins.  Co.,  L.  R.  10  Q.  B.  249 
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Duty  to  Disclose  Facts. 


VIII.  Concealment  —  1.  General  Principle.  —  The  contract  of  marine  insur- 
ance is  eminently  a  contract  uberrima;  fidei.  Each  of  the  parties  owes  to  the 
other  all  such  relevant  and  necessary  information  as  will  enable  them  to  enter 
into  a  contract  of  indemnity  in  respect  to  the  subject  to  be  insured,  and  any 
concealment  of  a  material  fact  will  avoid  the  contract.1 

2.  Definition.  —  Concealment  in  insurance  is  where,  in  reference  to  a  nego- 
tiation therefor,  one  party  suppresses,  or  neglects  to  communicate  to  the  other, 
a  material  fact,  which  if  communicated  would  tend  directly  to  prevent  the 
other  frori  entering  into  the  contract  or  to  induce  him  to  demand  terms  more 
favorable  to  himself,  and  which  is  known,  or  presumed  to  be  known,  to  the 
party  not  disclosing  it,  and  is  not  known,  or  presumed  to  be  not  known,  to 
the  other.3 

3.  Duty  to  Disclose  Facts  in  General  —  a.  Statement  of  Rule. — The 
insured  is  bound  to  communicate  every  fact  within  his  own  knowledge  or  that 
of  agents  whose  legal  duty  it  is  to  inform  him,  and  who  have  had  opportunity 
to  do  so,  which  would  lead  a  reasonable  underwriter  to  refuse  the  risk  or  to 
demand  a  higher  premium,  though  the  fact  may  not  be  material  with  regard 
to  the  risk  insured;3  and  a  failure  to  do  so  will  avoid  the  policy,  though  the 
concealment  was  not  intentional  or  fraudulent,  but  the  effect  of  accident, 
negligence,  inadvertence,  or  mistake.4 

The  Belief  of  the  insured  that  the  facts  are  not  material  will  not  relieve  him 
from  the  duty  to  disclose  the  facts  if  they  are  material.5 


Effect  of  Clause  Prohibiting  Assignment  without 
consent  of  assurer:  see  the  title  Fire  Insur- 
ance, vol.  13,  p.  187,  and  also  Marigny  v. 
Home  Ins.  Co.,  13  La.  Ann.  338,  71  Am.  Dec. 
511;  Lazarus  v.  Commonwealth  Ins.  Co.,  19 
Pick.  (Mass.)  81;  Alexandre  v.  Sun  Mut.  Ins. 
Co.,  51  N.  Y.  253;  Pennsylvania  Ins.  Co.  v. 
Phcenix  Ins.  Co.,  71  Pa.  St.  31. 

1.  Concealment  of  Material  Fact  Avoids  the  Pol- 
icy.—  Stewart  v.  Dunlop,  4  Bio.  P.  C.  (Toml. 
ed.)  483;  M'Lanahan  v.  Universal  Ins.  Co.,  1 
Pat.  (U.  S.)  185;  Vale  v.  Phcenix  Ins.  Co.,  I 
Wash.  (U.  S.)  283;  Augusta  Ins.,  etc.,  Co.  v. 
Abbott,  12  Md.  348;  Howell  v.  Cincinnati  Ins. 
Co.,  7  Ohio  (pt.  i.)  276. 

2.  Definition.  —  1  Phil.  Ins.,  §  531;  1  Arnould 
Mar.  Ins.  (6th  ed.)  548;  1  Parsons  Mar.  Ins. 
495.  Defined  in  these  terms,  the  law  is  equally 
applicable  to  the  assured  and  the  underwriter. 

Defined  in  Relation  to  the  Assured,  a  material 
concealment  is  a  concealment  of  facts,  which, 
if  communicated  to  the  party  who  underwrites, 
would  induce  him  either  to  refuse  the  insur- 
ance altogether,  or  not  to  effect  it  except  at  a 
larger  premium  than  the  ordinary  premium. 
Per  Tindal,  C  J.,  in  Elton  v.  Larkins,  5  C.  &  P. 
385,  24  E.  C.  L.  372;  1  Arnould  Mar.  Ins.  (6th 
ed.)  648. 

3.  Statement  of  the  Rule  —  England.  —  Elton 
v.  Larkins,  8  Bing.  198,  21  E.  C.  L.  269,  1  Moo. 
&  S.  323,  5  C.  &  P.  86,  385,  24  E.  C.  L.  225, 
372;  Ionides  v.  Pender,  L.  R.  9  Q.  B.  531; 
Proudfootw.  Moniefiore,  8  B.  &  S.  510,  L.  R.  2 
Q.  B.  511;  Lynch  v.  Hamilton,  3  Taunt.  37; 
Rickafds  v.  Murdock,  10  B.  &  C.  527,  21  E.  C. 
L.  123;  Webster  v.  Foster,  1  Esp.  407;  Durrell 
v.  Bederley,  Holt  N.  P.  283,  3  E.  C.  L.  118,  17 
Rev.  Rep.  639;  Rivaz  v.  Gerussi.  6  Q.  B.  D. 
222. 

United  States.  —  Kohne  v.  Insurance  Co.  of 
North  America,  1  Wash.  (U.  S.)  93,  158;  Vale 
v.  Phcenix  Ins.  Co.,  I  Wash.  (U.  S.)  283;  Biays 
*.  Union  Ins.  Co.,  1  Wash.  (U.  S.)  506. 


Maryland.  —  Allegre  v.  Maryland  Ins.  Co., 
2  Gill  &  J.  (Md.)  136,  20  Am.  Dec.  424. 

New  York.  —  People  v.  Dimick,  41  Hun  (N. 
Y.)  616. 

Ohio.  —  Howell  v.  Cincinnati  Ins.  Co.,  7  Ohio 
(pt.  i.)  276. 

Pennsylvania.  —  Pine  v.  Vanuxem,  3  Yeates 
(Pa.)  30;  Murgatroyd  v.  Crawford,  3  Dall. 
(Pa.)49i- 

South  Carolina.  —  Ingraham  v.  S.  C.  Ins.  Co., 
Treadw.  (S.  Car.)  707. 

Facts  Putting  upon  Inquiry.  —  A  letter  con- 
taining facts,  which,  if  communicated,  would 
lead  to  an  inquiry  that  would  produce  im- 
portant information,  ought  to  be  shown  by  the 
assured  to  the  underwriter.  Elton  v.  Larkins, 
8  Bing.  198,  21  E.  C.  L.  269,  I  Moo.  &  S.  323,  5 
C.  &  P.  86,  385,  24  E.  C.  L.  225,  372. 

In  Case  of  Reinsurance.  —  In  respect  to  the 
duty  of  disclosing  all  material  facts  the  case 
of  reinsurance  does  not  differ  from  that  of  an 
original  insurance,  except  that  in  the  former 
case  the  exaction  of  information  in  some 
instances  may  be  greater  than  as  between  the 
parties  to  an  original  insurance.  Sun  Mut. 
Ins.  Co.  v.  Ocean  Ins.  Co.,  107  U.  S.  485, 
reversing  15  Blatchf.  (U.  S.)  249,  reversing  8 
Ben.  (U.  S.)  272. 

The  assured  is  not  bound  by  law  to  disclose 
the  fact  of  reinsurance,  unless  inquiry  be  made 
of  him  with  respect  to  it.  Mackenzie  v.  Whit- 
worth,  1  Ex.  D.  36.  See  further  the  title  Re- 
insurance. 

4.  Intention  in  Concealment  Not  Material.  — 

Shirley  v.  Wilkinson,  r  Dougl.  306,  note; 
Carter  v.  Boehm,  1  W.  Bl.  593,  3  Buir.  1907; 
Fiske  v.  New  England  Marine  Ins.  Co.,  15 
Pick.  (Mass.)  316;  Union  Ins.  Co.  v.  Stoney, 
Harp.  L.  (S.  Car.)  235. 

5.  Judgment  of  Assured  as  to  Materiality.  — 
Shirley  v.  Wilkinson,  1  Dougl.  306,  note,  3 
Dougl.  4T,  26  E.  C.  L.  31;  Curry  v.  Common- 
wealth   Ins.  Co.,  10   Pick.  (Mass.)  535,  20 
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b.  Ultimate  Truth  of  Facts  Concealed.  —  It  is  immaterial  that  the 
information  received  by  the  insured  is  in  fact  untrue.  The  policy  is  avoided 
if  he,  without  knowledge  of  its  untruth,  failed  to  disclose  it.1 

c.  Facts,  Not  Conclusions,  Expectations,  or  Apprehensions,  Must 
Be  DISCLOSED.  —  The  duty  to  disclose  is  confined  to  facts.  Mere  intention, 
belief,  expectation,  apprehensions,  and  loose  rumors  need  not  be  disclosed, 
though  the  facts  upon  which  they  are  founded  must  be  disclosed.8 

d.  Matters  Covered  by  the  Contract.  —  Matters  embraced  by  the 
contract,  such  as  the  character  of  the  vessel  and  cargo,  the  voyage,  and  the 
implied  warranty  of  seaworthiness,  need  not  be  disclosed  unless  information 
is  particularly  called  for,  and  then  the  insured  must  disclose  truly  what  he 
knows  in  the  respect  required.3 

e.  Duty  of  Insurer  to  Make  Inquiries. — And  so  where  the  policy 
gives  notice  of  the  kind  of  cargo,  the  name  of  the  vessel,  or  the  particular 
trade  in  which  she  is  engaged,  or  letters  are  submitted  referring  to  others,  the 
insurer  is  put  upon  inquiry,  and  if  he  wishes  further  facts  it  is  his  duty  to 
make  the  necessary  inquiry.4 

Risk  Declined  by  others.  —  The  insured  is  not  bound  to  disclose  the  fact  that 
the  risk  has  been  declined  by  others,  or  the  estimate  they  put  upon  it,  in  the 
absence  of  inquiry.5 


Am.  Dec.  547  (this  was  a  case  of  fire  insur- 
ance). 

The  policy  will  be  void,  although  the 
assured  has  sought  to  verify  the  information 
and  has  concluded  it  to  be  untrue.  Morrison 
v.  Universal  Marine  Ins.  Co.,  L.  R.  8  Exch. 
197. 

1.  Willes  v.  Glover,  1  B.  &  P.  N.  R.  14; 
Lynch  v.  Hamilton,  3  Taunt.  37;  Lynch  v. 
Dunsford,  14  East  494;  Murrison  v.  Gibbon, 
Fac.  Dec.  (1810-1812)  148;  Hoyt  v.  Gilman,  8 
Mass.  336. 

2.  Facts  Only  Need  Be  Disclosed.  —  Barber  v. 
Fletcher,  1  Dougl.  305;  Bell  v.  Bell,  2  Campb. 
479;  Folsom  v.  Mercantile  Mut.  Ins.  Co.,  8 
Blatchf.  (U.  S.)  170;  Ruggles  v.  General  In- 
terest Ins.  Co.,  4  Mason  (U.  S.)  74;  Hart  v. 
British,  etc.,  Marine  Ins.  Co.,  80  Cal.  440. 
Compare  Graham  v.  General  Mut.  Ins.  Co.,  6 
La.  Ann.  432. 

Letters  relating  to  the  time  of  sailing  of  the 
vessel  must  be  disclosed  to  the  insurer,  rather 
than  the  assured's  conclusions  therefrom,  if 
not  borne  out  by  the  context.  Chaurand  v. 
Angersiein,  Peake  N.  P.  (ed.  1795)43. 

A  letter  from  the  assured  to  his  agent  ex- 
pressing the  fear  that  the  vessel  was  out  of 
time,  where  no  specific  information  was  given, 
need  not  be  disclosed.  Klein  v.  Lancaster  Ins. 
Co.,  Whart.  Dig.  1319. 

Facts  upon  Which  Rumors  or  Apprehensions  Are 
Founded  Must  Be  Disclosed.  —  De  Costa  v.  Scan- 
dret,  2  P.  Wins.  170;  Burr  v.  Foster,  2  Dane 
Abr.  122. 

Rumors  When  Coupled  with  Facts  showing 
probability  of  loss  must  be  disclosed.  Durrell 
v.  Bederley,  Holt  N.  P.  283,  3  E.  C.  L.  118,  17 
Rev.  Rep.  639. 

Intent  to  Smuggle.  —  The  concealment  of  an 
intention  to  smuggle  goods  on  a  voyage  does 
not  render  the  policy  void.  Clark  v.  Protection 
Ins.  Co.,  1  Story  (U.  S.)  109. 

Expectation.  — An  assured  who  expects  that 
goods  will  come  by  a  particular  ship,  but  is 
not  certain  about  it,  need  not  disclose  the  name 
of  such  ship.  Knight  v.  Cotesvvorth,  I  Cab. 
&  El.  48. 


3.  Matters  Covered  by  the  Contract  Need  Not  Be 
Disclosed  Except  upon  Inquiry.  —  Haywood  v. 
Rodgers,  4  East  590,  1  Smith  289,  7  Rev.  Rep. 
638;  Hubbard  v.  Coolidge,  2  Gall.  t,U.  S.)  353; 
Lunt  v.  Boston  Marine  Ins.  Co.,  6  Fed.  Rep. 
562;  Augusta  Ins.,  etc.,  Co.  v.  Abbott,  12  Md. 
348;  Silloway  v.  Neptune  Ins.  Co.,  12  Gray 
(Mass.)  81;  Elting  v.  Scott,  2  Johns.  (N.  Y.) 
157;  Walden  v.  New  York  Firemen  Ins.  Co., 
12  Johns.  (N.  Y.)  128;  New  York  Firemen  Ins. 
Co.  v.  De  Wolf,  2  Cow.  (N.  Y.)  56,  20  Johns.  (N. 
Y.)  214. 

In  the  Case  of  a  Time  Policy,  where  there  is  no 
warranty  of  seaworthiness,  if  the  assured  wil- 
fully permits  the  ship  to  sail,  or  knows  that 
she  has  sailed  on  the  voyage  of  which  the  time 
policy  covers  part,  in  an  unseaworthy  state, 
the  insurance  will  be  void  on  the  ground  of 
the  concealment  of  a  material  circumstance. 
Gibson  v.  Small,  4  H.  L.  Cas.  408. 

4.  Duty  of  Insurer  to  Make  Inquiry. —  Freeland 
v.  Glover,  7  East  457,  3  Smiih  426,  6  Esp.  14; 
Livingston  v.  Maryland  Ins.  Co.,  7  Cranch 
(U.  S.)  506;  Stockerz-.  Merrimack  M.  &  F.  Ins. 
Co.,  6  Mass.  220.  To  the  same  effect,  Lover 
ing  v.  Mercantile  Marine  Ins.  Co.,  12  Pick. 
(Mass.)  348. 

Means  of  Knowledge.  —  Where  the  assured  or 
his  broker  slates  the  facts  material  to  the  risk 
he  need  noi  also  state  how  knowledge  of  such 
facts  was  acquired.  If  the  insurer  wishes  to 
know  the  means  of  information  he  should 
make  inquiry.  Court  v.  Martineau,  3  Dougl. 
161,  26  E.  C.  L.  66. 

Illustrations  —  Nationality  of  Supercargo.  — 
Mayne  v.  Walter,  1  Park  Mar.  Ins.  431. 

Build  of  Vessel.  —  Long  v.  Duff,  2  B.  &  P. 
209. 

Kind  of  Cargo.  —  Mere  awakening  circum- 
stances inciting  the  insurer  to  inquiry  are  not 
sufficient  to  relieve  the  assured  from  the  neces- 
sity of  making  known  the  fact  that  the  cargo 
insured  in  general  terms  consists  of  live  stock. 
Allegre  v.  Maryland  Ins.  Co.,  8  Gill  &  J.  (Md.) 
190,  29  Am.  Dec.  536. 

6.  Risk  Declined  by  Others.  —  Ruggles  v.  Gen- 
eral Interest  Ins.  Co.,  4  Mason  (U.  S.)  74, 
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/.  Circumstances  Increasing  the  Risk. — Circumstances  increasing 
the  risk  1  or  varying  the  nature  of  the  contract  2  must  be  disclosed,  but  not 
circumstances  relating  to  risks  which  the  insurer  docs  not  assume.3 

4.  As  to  Vessel  or  Cargo  —  a.  Title  or  INTEREST.  • — Neither  the  title  of 
the  insured  nor  the  nature  or  amount  of  his  interest  need  be  disclosed,4  and 
a  person  insured  upon  a  cargo  need  not  in  general  disclose  the  ownership  of 
the  vessel.5 

Under  a  Policy  "  For  Whom  It  May  Concern,"  the  insured  need  not  disclose  the 
interests  insured,  where  the  insurer  makes  no  inquiry.6 

Agency.  —  But  the  fact  that  the  agent  of  the  insurer  was  a  part  owner  of  the 
vessel  insured  must  be  disclosed.7 

b.  National  Character  and  Violation  of  Trade  Laws.  —  The 
national  character  of  a  vessel  or  cargo  need  not  in  general  be  disclosed,**  but 
facts  lying  peculiarly  within  the  knowledge  of  the  insured,  which  will  expose 
the  property  to  belligerent  risks,9  or  to  seizure  and  condemnation  for  violation 


affirmed  12  Wheat.  (U.  S.)4o8;  Augusta  Ins., 
etc.,  Co.  v.  Abbott,  12  Md.  348. 

1.  Presence  of  Enemy's  Vessels  Must  Be  Dis- 
closed.—  Beckwaite  v.  Nalgrove,  Holt  N.  P. 
288,  note,  3  E.  C.  L.  120,  note,  cited  in  3 
Taunt.  41 ;  Durrell  v.  Bederley,  Holt  N.  P.  283, 
3  E.  C.  Li  118. 

Facts  Increasing  the  Risk  of  Capture  m  ust  be 
disclosed.  Livingston  v.  Maryland  Ins.  Co., 
6  Cranch  (U.  S.)  274;  Marshall  v.  Union  Ins. 
Co.,  2  Wash.  (U.  S.)  357;  Kohne  v.  Insurance 
Co.  of  North  America,  1  Wash.  (U.  S.)  93,  158, 
6  Binn.  (Pa.)  219;  Cunningham  v.  Craigie, 
Bell's  Sel.  Cas  268;  Stocker  v.  Merrimack  M. 
&  F.  Ins.  Co.,  6  Mass.  220;  Archibald  v.  Mer- 
cantile Ins.  Co.,  3  Pick.  (Mass.)  70. 

But  not  where  the  insured  took  upon  him- 
self all  risks,  including  belligerent  risks. 
Maryland  Ins.  Co.  v.  Bathurst,  5  Gill  &  J. 
(Md.)  159;  Barnewall  v.  Church,  1  Cai.  (N.  Y.) 
217,  2  Am.  Dec.  180. 

But  the  insured  is  not  bound  to  anticipate  a 
capture  and  condemnation  in  violation  of  the 
law  of  nations,  and  is  under  no  obligation  to 
communicate  facts  and  circumstances  from 
which  such  capture  and  condemnation  might 
be  apprehended,  unless  they  be  such  as  to 
create  a  general  impression  of  danger  that 
must  enhance  the  premium  of  insurance. 
Marsh  v.  Muir,  1  Brev.  (S.  Car.)  134,  2  Am. 
Dec.  648. 

Carelessness  of  Master.  —  The  assured  is  not 
bound  to  disclose  facts  showing  carelessness, 
extravagance,  or  want  of  economy  of  the  mas- 
ter where  they  do  not  impeach  his  honesty. 
Walden  v.  New  York  Firemen  Ins.  Co.,  12 
Johns.  (N.  Y.)  128. 

Threats  Against  Vessel.  —  In  Ingraham  v. 
South  Carolina  Ins.  Co.,  3  Brev.  (S.  Car.)  522, 
it  was  held  that  the  fact  that  the  people  of  the 
coast  of  Africa  had  threatened  to  kill  the 
master  if  he  came  to  the  coast  again  should 
hive  been  disclosed. 

Intention  to  Sink  Vessel. —  Where  by  an  anony- 
mous letter  it  had  been  slated  that  the  owners 
of  the  vessel  on  which  the  goods  insured  were 
laden  intended  to  sink  her,  this  must  be  dis- 
closed.   Leigh  v.  Adams,  25  L.  T.  N.  S.  566. 

2.  Varying  Contract,  —  Maryland  Ins,  Co.  v. 
Bathurst,  5  Gill  &  J.  (Md.)  159. 

3.  Risks  Not  Assumed.  —  Walden  v.  New  York 
Firemen  Ins.  Co.,  12  Johns.  (N.  Y.)  128. 
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4.  Title  or  Interest  Need  Not  in  General  Be  Dis- 
closed.—  West  v.  Seaman,  Feb.  16,  1885,  Cas. 
Dig.  388;  Hooper  v.  Robinson,  98  U.  S.  537, 
citing  Buck  v.  Chesapeake  Ins.  Co.,  1  Pet.  (U. 
S.)  151;  Russel  v.  Union  Ins.  Co.,  1  Wash.  (U. 
S.)  409;  Russ  v.  Waldo  Mut.  Ins.  Co.,  52  Me. 
187;  Oliver  v.  Greene,  3  Mass.  133,  3  Am.  Dec. 
96;  Bixby  v.  Franklin  Ins.  Co.,  8  Pick.  (Mass.) 
86;  Locke  v.  North  American  Ins.  Co.,  13 
Mass.  61;  Bartlet  v.  Walter,  13  Mass.  267,  7 
Am.  Dec.  143;  Lawrence  v.  Van  Home,  1  Cai. 
(N.  Y.)  276;  Turner  v.  Burrows,  8  Wend.  (N. 
Y.)  144,  5  Wend.  (N.  Y.)  541;  Wells  v.  Phila- 
delphia Ins.  Co.,  9  S.  &  R.  (Pa.)  103.  Though 
he  has  not  such  a  title  as  will  authorize  him 
to  transfer  it  by  abandonment.  Bartlet  v. 
Walter,  13  Mass.  267,  7  Am.  Dec.  143;  Locke 
v.  Noith  American  Ins.  Co.,  13  Mass.  61. 

5.  Chase  v.  Washington  Mut.  Ins.  Co.,  12 
Barb.  (N.  Y.)  595. 

6.  Policy  "  For  Whom  It  May  Concern." — Hodg- 
son v.  Marine  Ins.  Co.,  5  Cranch  (U.  S.)  100; 
Buck  v.  Chesapeake  Ins.  Co.,  1  Pet.  (U.  S.) 
163. 

7.  Interest  of  Agent  of  Insurer.  —  Ritt  v.  Wash- 
ington M.  &  F.  Ins  Co.,  41  Barb.  (N.  Y.)  353. 

8.  National  Character.  —  Nantes  v.  Thomp- 
son, 2  East  385;  West  v.  Seaman,  Feb.  16, 
1885,  Cas.  Dig.  388. 

9.  Facts  Exposing  to  Belligerent  Risks.  — 
Anonymous,  Skin.  327;  Bauduy  v.  Union  Ins. 
Co.  2  Wash.  (U.  S.)  391 ;  Stocker  v.  Merrimack 
M.  &  F.  Ins.  Co.,  6  Mass.  220;  Price  v. 
Depeau,  1  Brev.  (S.  Car.)  452,  2  Am.  Dec.  680. 

Exception. —  In  Elting  v.  Scott,  2  Johns.  (N. 
Y.)  157,  it  was  held,  where  a  policy  was  made 
to  the  insured  "  or  whomsoever  else  might 
have  any  interest,"  and  contained  no  warranty 
of  neutrality  or  of  the  character  cf  the  vessel, 
that  the  insurers  took  upon  themselves  all 
risks,  belligerent  as  well  as  neutral,  and  con- 
cealment of  the  fact  that  the  assured  resided  in 
a  belligerent  country,  and  of  his  interest,  was 
not  material.  And  see  also  Buck  v.  Chesa- 
peake Ins.  Co.,  1  Pet.  (U.  S.)  151.  And  infra, 
this  title,  Risks  and  Causes  of  Loss — Capture 
and  Seizure. 

Contraband  Goods.  —  The  assured  need  not 
disclose  the  fact  that  goods  insured  as  lawful 
goods  are  contraband  of  war.    Seton  v.  Low, 

1  Johns.  Cas.  (N.  Y.)  1;  Juhel  v.  Rhinelander, 

2  Johns.  Cas.  (N.  Y.)  120,  487. 
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of  the  trade  or  navigation  laws  of  another  country,1  must  be  disclosed. 

A  Change  of  Flag,  in  order  to  escape  board  of  trade  inspection,  is  a  material 
fact  and  must  be  disclosed.3 

c.  Nature  and  Condition  of  Vessel.  —  The  insured  need  not  disclose 
the  fact  that  the  vessel  is  foreign  built,3  nor  need  he  disclose  the  method  of 
building,4  nor  her  age,5  or  character,0  or  previous  condition.7  It  is  enough 
if  he  is  prepared  to  vindicate  his  implied  warranty  as  to  the  seaworthiness  of 
the  vessel,  in  case  it  is  questioned.8  But  the  fact  that  the  vessel  is  a  wreck,9 
or  has  put  into  the  port  where  the  insurance  is  to  begin,10  or  into  an  inter- 
mediate port,  for  repairsat  the  time  the  insurance  is  effected,11  must  be  disclosed. 
But  it  is  not  necessary  to  disclose  how  long  the  vessel  has  lain  in  port  before 
obtaining  the  policy.12 

Where  a  Vessel  Is  Insured  When  on  a  Voyage,  the  fact  that  she  is  in  extraordinary 
peril  or  has  suffered  damage  must  be  disclosed.13 

d.  Nature  and  Condition  of  Cargo.  —  The  nature  and  condition  of 
the  cargo  need  not  be  disclosed,  if  the  cargo  is  not  especially  hazardous;14  nor, 
where  the  goods  insured  are  in  their  nature  perishable,  need  the  insured  dis- 
close that  they  are  damaged  at  the  time  of  insuring,  provided  they  were  in 
good  condition  when  they  were  loaded  on  board.15  But  it  seems  that  the 
failure  to  mention  the  nature  of  the  cargo,  if  the  proportion  of  dead  weight 


The  Assured  Is  Not  Bound  to  Anticipate  every 
possible  ground  of  suspicion  which  may, 
against  right,  weigh  with  the  belligerent 
cruisers  and  courts,  and  to  communicate  the 
circumstances;  although  if,  against  right,  the 
belligerent  courts  ate  in  the  habit  of  condemn- 
ing property,  under  particular  circumstances, 
he  should  disclose  the  circumstances,  if  they 
exist,  that  the  underwriter  may  know  how  to 
estimate  the  risk.  Marshall  v.  Union  Ins.  Co., 
2  Wash.  (U.  S.)  357- 

Seizure  in  Violation  of  Law  of  Nations.  —  The 
failure  to  disclose  facts  which  the  assured  has 
reason  to  believe  will  render  (he  goods  liable 
to  seizure  and  confiscation  by  a  foreign  power 
is  fatal  to  the  policy  though  such  seizure  is  in 
violation  of  the  law  of  nations.  Kohne  v.  In- 
surance Co.  of  North  America,  6  Binn.  (Pa.) 
2ig. 

Vessel  Formerly  a  Belligerent  Cruiser.  —  The 

fact  that  the  vessel  was  previously  a  belligerent 
cruiser,  and  therefore  still  subject  to  capture, 
must  be  disclosed.  Bates  v.  Hewitt,  L.  R.  2 
Q.  B.  595- 

1.  Violation  of  Trade  Laws.  —  Anonymous,  2 
Vern.  177;  Planches.  Fletcher,  1  Dougl.  251; 
Gardener  v.  Smith,  1  Johns.  Cas.  (N.  Y.)  141; 
Richardson  v.  Maine  F.  &  M.  Ins.  Co.,  6 
Mass.  102,  4  Am  Dec.  92;  Andrews  v.  Essex 
F.  &  M.  Ins.  Co.,  3  Mason  (U.  S.)  6;  Parker 
v.  Jones,  13  Mass.  173;  Pollock  v.  Babcock,  6 
Mass.  234. 

Though  the  property  is  insured  against 
American  caplure  or  seizure,  the  fact  that  the 
assured  were  American  subjects  and  iherefore 
the  property  was  subject  to  seizure  for  breach 
of  the  non-importation  laws  of  that  country 
must  be  disclosed.  Campbell  v.  Innes,  4  B. 
&  Aid.  423,  6  E.  C.  L.  544. 

2.  Change  of  Flag.  —  Hutchinson  v.  Aberdeen 
Sea  Ins.  Co.,  3  Sc.  Sess.  Cas.  682. 

3.  Foreign  Built  Ship.  —  Long  v.  Duff,  2  B.  & 
P.  209. 

4.  Method  of  Building.  —  Lexington  F.,  etc., 
Ins.  Co.  v.  Paver,  16  Ohio  324. 

Where  all  the  facts  essential  for  forming  a 


judgment  as  to  the  seaworthiness  of  a  vessel 
were  disclosed,  it  was  held  no  concealment  not 
to  have  stated  what  her  structure  showed,  that 
she  was  built  for  river,  not  for  ocean  use. 
Clapham  v.  Langton,  10  L.  T.  N.  S.  875. 

5.  Age  of  Vessel.  —  Popleston  v.  Kitchen,  3 
Wash.  (U,  S.)  138. 

6.  Character  of  Vessel.  —  A  letter  from  the 
master  stating  that  he  had  been  obliged  to  have 
a  survey  of  the  ship  on  account  of  her  bad 
character,  where  the  survey  accompanying  the 
letter  gave  her  a  good  character,  need  not  be 
disclosed,  although  if  disclosed  the  premium 
would  have  been  higher.  Haywood  v.  Rodg- 
ers,  4  East  590,  7  Rev.  Rep.  638. 

7.  Previous  Condition  of  Vessel.- — If  the 
assured  discloses  the  condition  of  his  vessel  at 
the  date  of  his  last  intelligence  he  need  not 
give  an  account  of  previous  events.  Freeland 
z:  Glover,  6  Esp.  14,  7  East  457,  3  Smith  426. 

8.  Insurer  Must  Rely  upon  Warranty  of  Sea- 
worthiness. • —  Popleston  71.  Kitchen,  3  Wash. 
(U.  S.)  138. 

9.  Wrecked  Vessel.  —  Hamblet  v.  City  Ins. 
Co.,  36  Fed.  Rep.  118. 

10.  In  Port  for  Repairs.  —  Boak  v.  Merchants' 
Marine  Ins.  Co.,  10  Nova  Scotia  288. 

11.  Uzielli  v.  Commercial  Union  Ins.  Co.,  12 
L.  T.  399. 

12.  Time  of  Laying  in  Port. — Kemblei'.  Bowne, 
1  Cai.  (N.  Y.)  75.  See  also  Beckwith  v.  Syde- 
botham,  I  Campb.  116. 

13.  Damage  on  the  Voyage.  —  Pole  v.  Fitz- 
gerald, Ambl.  214.  See  also  Seaman  9.  Fone- 
reau,  2  Stra.  1183. 

14.  Nature  and  Condition  of  Cargo.  —  Boyd  v. 
Dubois,  3  Campb.  133;  Chesapeake  Ins.  Co. 
v.  Allegre,  2  Gill  &  J.  (Md.)  164;  Duplanty  v. 
Commercial  Ins.  Co.,  Anth.  N.  P.  (N.  Y.)  114. 

Instructions  to  Insure  a  Quantity  of  Cotton  "  on 
Deck  "show  that  it  is  damaged  cotton,  and  the 
fact  need  not  be  disclosed.  British,  etc., 
Marine  Ins.  Co.  v.  Sturge,  77  L.  T.  N.  S.  208, 
8  Asp.  M.  Cas.  303. 

15.  Perishable  Goods.  —  Boyd  v.  Dubois,  3 
Campb.  133. 
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in  it  must  lead  to  bad  stowage,  may  be  such  a  concealment  as  will  vitia*te  the 
insurance.1 

e.  Valuation.  —  A  fraudulent  undervaluation  declared  on  earlier  policies 
in  order  that  more  goods  might  be  declared  on  later  ones  is  a  concealment 
which  will  vitiate  the  policies.2  And  it  has  been  held  that  a  gross  overv  alua- 
tion should  be  disclosed,  the  circumstances  being  peculiar,3  and  that  an  over- 
insurance  by  double  insurance  should  be  disclosed  in  the  case  of  reinsurance.4 

/.  Name  of  Vessel.  —  Where  the  policy  is  made  on  goods  by  "ship  or 
ships,"  or  "on  any  steamer,"  it  is  a  fatal  concealment  if  the  insured  knows  at 
the  time  the  particular  vessel  and  fails  to  disclose  it,5  but  not  if  he  only 
expects  them  to  be  on  a  particular  vessel.0 

5.  Loading,  Sailing,  and  Weather  —  a.  Loading  Port.  — The  insured  must 
disclose  the  name  of  the  port  of  loading  where  he  has  knowledge  that  such 
place  is  unknown  to  underwriters  in  general  as  a  port  of  loading,  and  is 
unknown  as  such  to  the  insurer,  though  the  policy  reads  "  to  any  port  or  ports 
of  loading."  7  In  the  case  of  a  policy  on  goods  from  a  certain  port,  which 
were  loaded  some  months  prior  thereto  at  another  port,  it  was  held  that  the 
concealment  of  the  true  port  vitiated  the  insurance.8 

b.  Manner  of  Loading.  —  The  insured  need  not  disclose  the  fact  that 
the  cargo  is  carried  on  deck  if  it  is  the  usage  in  the  trade  to  carry  that  kind  of 
cargo  on  deck.9  Nor  in  the  absence  of  any  usage  will  a  failure  to  disclose 
that  the  cargo  insured  is  to  be  carried  in  part  on  deck  avoid  the  policy  as  to 
the  cargo  not  so  carried.10 

c.  Time  of  Sailing.  —  Under  the  early  rule  it  was  always  held  that  the 
time  of  sailing  of  a  vessel,  or  the  expectation  of  sailing,  was  not  a  fact  material 
to  the  risk,11  unless  when  the  insurance  was  effected  the  vessel  was  out  of 
time,  or  a  "missing  ship,"  12  in  which  case  it  was  always  considered  material.13 
But  it  is  now  held  in  England  that  the  test  is  not  whether  the  vessel  is  a 
"  missing  ship,"  but  whether  the  information  received  by  the  insured,  together 
with  the  date  of  its  sending  and  that  of  its  receipt,  and  the  time  that  has 
elapsed  since  anything  has  been  heard  of  the  vessel,  are  not  facts  which  might 
influence  the  insurer  in  accepting  the  risk. 14    And  it  seems  there  may  be  other 

1.  Cargo  Badly  Stowed.  —  Foley  v.  Tabor,  2  Ins.  Co.  v.  Shillito,  15  Ohio  St.  559;  Orient 
F.  &  F.  663.  Mut.  Ins.  Co.  v.  Reymershoffer,  56  Tex.  234. 

2.  Undervaluation.  —  Rivaz  v.  Gerussi,  6  Q.  10.  Part  Deck  Cargo.  —  Clarkson  v.  Young,  22 
B.  D.  222.  L.  T.  N.  S.  41.    See  also  Foley  v  Tabor,  2  F. 

3.  Gross  Overvaluation.  —  Ionides  v.  Pender,  &  F.  663. 

L.  R.  9  Q.  B.  531.  11.  Time  of  Sailing  Not  in  Itself  Material. — 

4.  Over-insurance. —  Sun  Mut.  Ins.  Co.  v.  Fiske  7'.  New  England  Marine  Ins.  Co.,  15 
Ocean  Ins.  Co.,   107  U.  S.  485,  reversing  15  Pick.  (Mass.)  310. 

Blatchf.  (U.  S.)  24.9,  8  Ben.  (U.  S.)  272.  12.  Unless  Vessel  Is  Out  of  Time.  —  Foley  v. 

5.  Name  of  Vessel  Where  Known.  —  Fowler  v.  Moline,  1  Marsh  117,  5  Taunt  430,  1  E.  C.  L. 
Graves,  13  L.  T.  N.  S.  476;  Lynch  v.  Hamilton,  144;  Fort  v.  Lee,  3  Taunt.  381;  Elton  z.  Lark- 
3  Taunt.  37;  Lynch  v.  Dunsford,  14  East  494.  ins,  8  Bing.  198,  21  E.  C.  L.  269,  1  Moo.  &  S. 

6.  Knight  v.  Cotesivorth,  1  Cab.  &  El.  48.  323,  5  C.  &  P.  86,  385,  24  E.  C.  L.  225,  372; 

7.  Port  of  Loading  Not  Generally  Known. —  Perry  v.  British  America  F.,  etc.,  Assur.  Co., 
Harrower  v.  Hulchinson,  L.  R.  5  Q.  B.  584,  L.  4  U.  C.  Q.  B.  330;  Fiske  v.  New  England 
R.  4  Q.  B.  523.    In  this  case  the  port  of  load-  Marine  Ins.  Co,  15  Pick.  (Mass.)  310. 

ing  was  a  roadstead  protected  by  natural  head-  13.  Time  of  Sailing  Material  Where  Vessel  Is  Out 

lands  forming-  a  kind  of  bay,  used  only  by  of  Time.—  Rickards  v.  Murdock,  10  B.  &  C.  527, 

coasting  vessels,  and  was  not  a  port  of  clear-  21  E.  C.  L.  123;  Kirby  v.  Smith,  1  B.  &  Aid. 

ance.  672;  Littledale  v.  Dixon,  1  B.  &  P.  N.  R.  151; 

8.  Prior  Loading.  —  Hodgson  v.  Richardson,  Ratcliffez/.  Shoolbred,  1  Marshall  Ins.  (3d  ed.) 
1  W.  Bl.  463;  Union  Ins.  Co.  v  Stoney,  Harp.  466;  Elton  v.  Larkins,  8  Bing.  198,  21  E.  C.  L. 
L.  (S.  Car.)  235.  See  also  supra,  IV.  3.  e.  (8)  269;  Elkin  v.  Janson,  13  M.&W.655;  Webster 
Commencement  of  Risk.  v.  Foster,  I  Esp.  407;  Johnson  v.  Phoenix  Ins. 

9.  Deck  Cargo.  —  Dacosta  v.  Edmunds,  2  Co.,  1  Wash.  (U.  S.)  378;  Vale  v.  Phoenix  Ins. 
Chit.  227,  18  E.  C.  L.  314,  4  Campb.  142;  Mil-  Co.,  1  Wash.  (U.  S.)  283;  Livingston  v.  Dela- 
ward  v.  Hibberl,  3  Q.  B.  120,  43  E.  C.  L.  659;  field.  3  Cai.  (N.  Y.)  49. 

Rogers  v.  Mechanics  Ins.  Co.,  1  Story  (U.  S.)  14.  Change  of  Rule. — Stribley  v.  Imperial 

603;  Taunton  Copper  Co.  v.  Merchants'  Ins.  Marine  Ins.  Co.,  1  Q.  B.  D.  507;  Eisenhaur  v. 

Co.,  22  Pick.  (Mass.)  108;   Merchants',  etc.,  Providence  Washington    Ins.  Co.,  20  Nova, 
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circumstances  making  the  time  of  sailing  a  material  fact,  as  where  there  was  a 
severe  storm  immediately  after  the  sailing  of  the  vessel,1  though  not  where 
the  storm  was  several  days  later.2  But  if  in  any  case  the  insurer  inquires, 
and  a  false  answer  is  given,  or  the  whole  facts  are  not  disclosed,  this  will 
vitiate  the  policy.3 

d.  Sailing  and  Arrival  of  Other  Vessels.  —  The  insured  is  not 
bound  to  disclose  knowledge  as  to  the  time  of  sailing  of  another  vessel  from 
the  same  place  either  before  or  at  the  same  time  as  his  own,  unless  he  knows 
something  particular  having  happened  to  such  other  vessel  which  might  affect 
the  insurance  of  his  own;4  such  as  the  arrival  of  the  other  vessel,  which  is  a 
material  fact.5 

e.  Course  and  Incidents  of  Voyage.  —  The  course  of  the  voyage  in 
general  need  not  be  disclosed,  for  it  is  covered  either  by  the  terms  of  the 
policy  or  the  usage  of  trade.6  But  knowledge  of  incidents  therein  affecting 
the  risk,7  as  that  the  vessel  was  spoken  by  another  and  reported  leaky,8  or 
that  the  informant  parted  from  her  in  a  gale,9  must  be  disclosed. 

f.  Weather.  —  The  fact  of  a  peril  from  a  severe  storm,  unknown  to  the 
insurer,  must  be  disclosed.10 

g.  Sailing  Without  Convoy.  —  The  fact  that  the  vessel  has  sailed  or 
will  sail  without  convoy,  where  a  convoy  is  usual  or  is  required  by  a  fair  con- 
struction of  the  policy,  must  be  disclosed.11 

6.  Published  Facts.  —  Whether  articles  of  marine  intelligence  inserted  in 
public  papers  open  to  all  the  world,  or  the  contents  of  Llo)'d's  Lists,  must  be 
disclosed,  is  still  a  mooted  question.     But  the  general  rule  may  be  deduced 


Scotia  48.  See  also  M'Andrew  v.  Bell,  1  Esp. 
373;  Bridges  v.  Hunter,  I  M.  &  S.  15;  Willes 
v.  Glover,  1  B.  &  P.  N.  R.  14;  Livingston  v. 
Delaneld,  1  Johns.  (N.  Y.)  522. 

In  Hull  v.  Cooper,  14  East  479,  the  insur- 
ance was  effected  on  August  13,  in  London, 
on  goods  "  at  and  from  "  Heligoland  to  the 
Baltic.  The  vessel  did  not  sail  from  the 
Thames  until  August  27,  and  it  was  held  that 
the  delay  was  not  a  material  fact. 

1.  Where  Severe  Storm  Has  Prevailed.  —  Fiske 
v.  New  England  Marine  Ins.  Co..  15  Pick. 
(Mass.)  310;  Ely  v.  Hallett,  2  Cai.  (N.  Y.)  57. 

2.  Date  of  Storm.  —  Fiske  v.  New  England 
Marine  Ins.  Co.,  15  Pick.  (Mass.)  310. 

3.  Where  Inquiry  Made  Facts  Must  Be  Disclosed. 
—  Elion  v.  Larkins,  5  C.  &  P.  385,  34  E.  C.  L. 
372;  Shirley  v.  Wilkinson,  3  Dougl.  41,  26  E. 
C.  L.31. 

4.  Sailing  and  Arrival  of  Other  Vessels.  —  Elton 
v.  Larkins,  S  Bing.  198,  21  E.  C.  L.  269,  1  Moo. 
&  S.  323,  5  C.  &  P.  86,  385.  24  E.  C  L.  225,  372. 

5.  Arrival  of  Other  Vessels  Material.  —  M'An- 
drew v.  Bell,  1  Esp.  373;  Webster  v.  Foster,  1 
Esp.  407;  Rickards  v.  Murdock,  10  B.  &  C.  527, 
21  E.  C.  L.  123;  Kirby  v.  Smith,  1  B.  &  Aid. 
672;  Westbury  v.  Aberdein,  2  M.  &  W.  267. 

Question  for  Jury.  —  Where  the  assured  stated 
that  a  vessel  had  arrived  which  sailed  two 
days  before  his,  but  added  that  she  was  cop- 
pered and  a  fast  sailer,  it  was  left  to  the 
jury  to  decide  whether  it  was  a  fatal  conceal- 
ment to  fail  to  communicate  that  another 
vessel,  also  coppered  and  fast,  that  left  three 
days  after  the  dale  he  had  assumed  for  the 
sailing  of  his  own,  had  arrived.  Littledale  v. 
Dixon,  1  B.  &  P.  N.  R.  151. 

6.  Intermediate  Ports.  —  The  assured  need 
not  disclose  the  fact  that  at  the  time  the  policy 
was  effected  the  vessel  had  commenced  her 
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voyage  from  the  second  pott  named  in  the  pol- 
icy, if  she  was  in  good  order  at  the  time  of  de- 
parture from  the  first  port.  Kohne  v.  Insurance 
Co.  of  North  America,  1  Wash.  (U.  S.)  93. 

The  nondisclosure  of  a  leiter  to  the  broker 
requiring  that  the  insurance  should  include 
permission  to  stop  at  cerlain  ports  where  there 
was  no  determination  at  that  time  to  call  at 
such  ports  will  not  avoid  the  policy.  Hubbard 
v.  Coolidge,  2  Gall.  (U.  S.)  353. 

Prior  Ports. —  Upon  a  policy  to  and  from  cer- 
tain places  it  is  not  necessary  to  disclose  the 
fact  that  the  vessel  had  previously  sailed  from 
another  port,  where  a  part  of  the  cargo  was 
discharged,  and  thence  to  the  port  from  which 
the  policy  is  to  take  effect.  Simmes  v.  Marine 
Ins.  Co.,  2  Cranch  (C.  C.)  618. 

7.  Completeness  of  Disclosure.  —  The  failure  of 
the  assured  to  disclose  the  fact,  when  applying 
for  permission  to  unload  a  part  of  the  cargo, 
the  vessel  being  overloaded,  that  she  had 
labored  and  strained  much  while  in  that  con- 
dition, is  not  a  material  condition  where  it  is 
communicated  to  the  insurer  that  the  ship  was 
too  deep  in  the  water,  and  the  subsequent  loss 
did  not  in  any  degree  arise  from  her  having  so 
strained  and  labored.  Weir  v.  Aberdeen,  2  B. 
&  Aid.  320. 

8.  Vessel  Reported  as  Leaky.  —  Seaman  v. 
Fonereau,  2  Stra.  1183. 

9.  Vessels  Parting  in  Gale.  —  Westbury  -'. 
Aberdein,  2  M.  &  W.  267,  M.  &  H.  49,  I  Jur. 
201. 

10.  Peril  from  Severe  Storm.  —  Mahoney  v. 
Provincial  Ins.  Co.,  12  N.  Bruns.  633;  Moses 
v.  Delaware  Ins.  Co.,  1  Wash.  (U.S.)  385;  Ely 
v.  Hallett.  2  Cai.  (N.  Y.)  57. 

11.  Sailing  Without  Convoy.— Reid  -'.  Harvey, 
4  Dow  97;  Sawtell  v.  Loudon,  5  Taunt.  359,  I 
E.  C.  L.  133,  1  Marsh.  99. 
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from  the  cases,  that  where  the  published  facts  apply  peculiarly  to  the  case  of 
the  insured,  or  he  is  privately  in  possession  of  information  which  enables  him 
to  infer  with  more  certainty  than  the  rest  of  the  public  that  the  intelligence 
published  is  in  fact  material  to  the  risk,  such  facts  must  be  disclosed;1  as 
where  the  description  of  the  vessel  lost  complies  with  the  description  of  the 
vessel  insured,2  or  goods  are  insured  on  vessels  not  named  in  the  policies,3  or 
where  the  port  of  destination  was  in  the  track  of  a  reported  hurricane,  the 
insured  having  given  a  general  rather  than  a  particular  destination.4 

Lloyd's  Lists.  —  Whether  the  insured  is  bound  to  communicate  facts  contained 
in  Lloyd's  Lists  which  do  not  come  within  the  above  rule  is  not  settled,  but 
the  weight  of  authority,  or  at  least  the  later  cases,  seem  to  require  such 
disclosure.5 

7.  Special  Contracts,  Agreements,  or  Orders  Affecting  Risk.  —  The  existence  of 
any  special  contract,  agreement,  or  orders  by  which  the  usual  risk  is  varied  or 
affected  must  be  disclosed;  6  as  where  the  right  of  subrogation  is  cut  off  by  a 
special  contract  with  a  lighterman,7  or  where  the  master's  sailing  orders  leave 
him  no  option  of  courses  where  one  of  several  is  usually  open,8  or  where  the 
policy  being  on  freight  the  charter-party  contains  a  cancellation  clause.9  But 
the  obligation  specifically  to  disclose  the  contents  of  the  charter  extends  only 
to  unusual  clauses,  the  insertion  of  which  the  underwriters  could  not  reason- 
ably have  anticipated,10  or  to  risks  within  its  terms.11 

A  Contract  to  Sell  the  Cargo  at  the  port  of  delivery  need  not  be  disclosed.12 
Bills  of  Lading.  —  The  particular  language  of  bills  of  lading  need  not  be 
disclosed. 13 


1.  The  Bale  Stated. — "  Underwriters  are  not, 
under  all  circumstances,  to  be  presumed  to  be 
acquainted  with  all  the  intelligence  contained 
in  the  papers  taken  at  their  office.  But  the 
general  presumption  is  that  the  agents  of  the 
office  will  examine  with  some  care  those  items 
of  marine  intelligence  which  are  expressly  de- 
signed speedily  to  diffuse  information  upon  a 
subject  so  immediately  interesting  to  them, 
especially  in  relation  to  vessels  belonging  to 
their  own  port."  Shaw,  C.  J.,  in  Green  v. 
Merchants'  Ins.  Co.,  io  Pick.  (Mass.)  406. 
Compare  Folsom  v.  Mercantile  Mut.  Ins.  Co., 
8  Blatchf.  (U.  S.)  170,  affirmed  18  Wall.  (U.  S.) 
237. 

Notice  to  Agent. — Information  received  at  the 
office  of  the  insurer  through  the  daily  papers  on 
the  morning  of  the  day  on  which  the  insurance 
is  effected  is  not  equivalent  to  information  to 
the  agent  of  the  company  who  has  effected  the 
insurance,  whose  business  was  transacted  out- 
side of  the  company's  office.  Merchants'  Ins. 
Co.  v.  Paige,  60  111.  448. 

2.  Description  of  Lost  Vessel.  —  Dickenson  v. 
Commercial  Ins.  Co.,  Anth.  N.  P.  (N.  Y.)  92. 

3.  Vessels  Not  Named  in  Policies.  —  Lynch  v. 
Hamilton,  3  Taunt.  37;  Lynch  v.  Dunsford, 
14  East  494;  Leigh  v.  Adams,  25  L.  T.  N.  S. 
566. 

4.  Beported  Hurricane.  —  Mahoney  v.  Provin- 
cial Ins.  Co.,  12  M.  Bruns.  633. 

5.  Contents  of  Lloyd's  List  Must  Be  Disclosed.  — 
Bates  v.  Hewitt,  L.  R.  2  Q.  B.  595;  Morrison 
v.  Universal  Marine  Ins.  Co.,  L.  R.  8  Exch. 
197;  Elton  v.  Larkins,  5  C.  &  P.  385,  24  E.  C. 
L.  372,  8  Bing.  198,  21  E.  C.  L.  269.  Contra, 
Friere  v.  Woodhouse,  Holt  N.  P.  572,  3  E.  C. 
L.  225;  Foley  v.  Tabor,  2  F.  &  F.  662.  See 
also  Mackintosh  v.  Marshall  11  M.  &  W.  116; 
Symers  n.  Glasgow  Ins.  Co.,  19  Sc.  Jur.  49. 

6.  Special  Contracts  Must  Be  Disclosed.  —  Ocean 


Ins.  Co.  v.  Sun  Mut.  Ins.  Co.,  8  Ben.  (U.  S.) 
272. 

7.  Right  of  Subrogation  Cut  Off.  —  Tate  v. 

Hyslop,  15  Q.  B.  D.  368. 

8.  Sailing  Orders.  —  Middle  wood  v.  Blakes,  7 
T.  R.  162. 

But  directions  to  the  master  as  to  his  pro- 
ceedings, if  he  is  allowed  the  usual  discretion 
as  to  the  safe  conduct  of  the  voyage,  need  not 
be  disclosed.  Houston  v.  New  England  Ins. 
Co.,  5  Pick.  (Mass.)  89;  Talcot  v.  Marine  Ins. 
Co.,  2  Johns.  (N.  Y.)  136. 

9.  Cancellation  Clause  in  Charter-Party. —  Mer- 
cantile Steamship  Co  v.  Tyser,  7  Q.  B.  D.  73. 

10.  Usual  Clauses  Need  Not  Be  Disclosed. — Asf  ar 
v.  Blundell,  (1896)  I  Q.  B.  123. 

The  Cessor  Clause  being  practically  universal 
in  a  time  charter,  the  assured  under  a  policy 
on  chartered  freight  need  not  disclose  the  fact 
of  such  clause  where  the  description  on  the 
slip  is  sufficient  to  indicate  that  the  freight  was 
on  a  time  charier.  The  Bedouin,  (1894)  P.  1. 
See  also  Mercantile  Steamship  Co.  v.  Tyser, 
7  Q-  B.  D.  73- 

11.  Carriage  of  Goods  on  Deck.  —  As  a  general 
policy  on  freight  will  only  cover  freight  to  be 
earned  by  carrying  goods  under  deck,  a  stipu- 
lation in  the  charter  that  the  vessel  shall  carry 
timber  both  on  and  under  deck  need  not  be 
disclosed  to  the  insurer  on  such  policy  in  the 
absence  of  inquiry.  Adams  v.  Warten  Ins. 
Co.,  22  Pick.  (Mass.)  163. 

12.  Contract  to  Sell  Cargo.— The  assured  need 
not  disclose  that  he  has  contracted  to  sell  the 
cargo  at  the  port  of  delivery,  where  the  pur- 
chaser was  a  neutral,  though  the  latter  de- 
signed the  cargo  for  the  use  of  a  belligerent 
government.  New  York  Firemen  Ins.  Co.  v. 
De  Wolf,  2  Cow.  (N.  Y.)  56. 

13.  Bills  of  Lading. —  Hurtin  v.  Phoenix  Ins. 
Co.,  1  Wash.  (U.  S.)  400. 
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8.  Knowledge  or  Presumption  of  Knowledge  of  Insurer  —  a.  In  General.  — 
The  insured  is  not  bound  to  disclose  anything  which  the  underwriter  either  in 
fact  knows  or  is  in  law  presumed  to  know,1  nor  the  expectations,  opinions,  or 
speculations  of  the  insured  based  upon  facts  known  to  the  insurer.8  But  if 
the  insured  undertakes  to  state  all  the  circumstances  which  can  affect  the 
risk,  he  must  do  so  fully  and  faithfully.  The  fact  that  the  insurer  knows  the 
facts  will  not  prevent  avoidance  of  the  policy  for  concealment.3 

b.  Usage  of  Trade.  —  The  insurer  is  presumed  to  know  the  usages  of 
the  particular  trade  to  which  the  risk  appertains;4  the  practice  of  neutrals  to 
cover  belligerent  property  under  neutral  names,5  the  usage  of  the  port  as  to  the 
mode  of  loading,6  and  the  rules  of  Lloyd's.7  But  the  usage  must  be  general 
and  well  known,8  though  it  need  not  be  uniform.9 

c.  Geographical  Facts.  —  The  insurer  is  bound  to  have  such  knowledge 
of  the  geography  and  topography  of  ports  from  or  to  which  he  is  insuring 
as  all  underwriters  of  ordinary  skill  would  have.10  But  if  there  is  a  port,  or 
any  important  fact  with  regard  to  any  port,  which  is  not  so  well  known  as  that 
all  careful  underwriters  must  be  taken  to  know  it,  this  comes  under  the  class 
of  matters  which  the  insured  must  disclose. 11 

d.  Political  State  of  the  World. —  The  insurer  is  presumed  to  know 
the  political  state  of  the  world.12 

e.  Foreign  Regulations.  —  Foreign  regulations,  and  also  foreign  laws 
or  ordinances,  which  are  notoriously  and  generally  known,  are  presumed  to  be 
known  to  the  insurer.13  But  new  or  shifting  regulations  of  foreign  states  by 
which  the  property  is  exposed  to  seizure,  if  known  to  the  insured  must 
be  disclosed  by  him,  for  they  cannot  be  presumed  to  be  necessarily  within  the 


1.  Facts  Known  to  Insurer. — Carter?'.  Boehm, 

3  Burr.  1909;  Back  v.  Chesapeake  Ins,  Co.,  I 
Pet.  (U.  S.)  159;  Green  v.  Merchants'  Ins.  Co., 
10  Pick.  (Mass.)402;  Moneys.  Union  Ins.  Co., 

4  McCord  L.  (S.  Car.)  511.  See  Bates  v.  Hewitt, 
L.  R.  2  Q.  B.  595. 

Stipulations  in  Policy. — Where  the  policy  con- 
tained a  condition  that  it  should  be  void  if  the 
assured  should  omit  to  communicate  any  mat- 
ter material  to  be  made  known  to  the  insurer, 
it  was  held  that  this  meant  some  matter  not 
only  material,  but  also  unknown  to  the  in- 
surer; and  that  it  did  not  apply  to  something 
which  It  might  well  be  presumed  was  well 
known  to  the  insurer  or  his  agents.  Pimm  v. 
Lewis,  2  F.  &  F.  778. 

2.  See  supra,  this  section,  3.  c.  Facts,  Not  Con. 
elusions.  Expectations,  or  Apprehensions,  Must 
Be  Disclosed. 

Equal  Opportunity.  —  There  is  no  conceal- 
ment where  each  party  has  equal  opportunity 
of  acquiring  knowledge  of  the  fact.  Vasse  v. 
Ball,  2  Dall.  (Pa.)  270. 

3.  Stoney  v.  Union  Ins.  Co.,  3  McCord  L.  (S. 
Car.)  387,  15  Am.  Dec.  634,  Harp.  L.  (S.  Car.) 
235- 

4.  Usage  of  Trade  —  England. — Tennant  v. 
Henderson,  1  Dow.  324;  Grant  v.  Paxton,  1 
Taunt.  463;  Planch6  v.  Fletcher,  1  Dougl.  251; 
Noble  v.  Keunoway,  2  Dougl.  510;  Gregory  v. 
Christie,  3  Dougl.  419,  26  E.  C.  L  j 74 ;  Salva- 
dor v.  Hopkins,  3  Burr.  1707;  Ougier  v.  Jen- 
nings, 1  Campb.  505,  notert,  10  Rev.  Rep.  739, 
note;  Vallance  v.  Da  war,  1  Campb.  503. 

United  States.  —  Hazard  7'.  New  England 
Marine  Ins.  Co.,  8  Pet.  (U.  S.)  557,  affirming  1 
Sumn.  (U.  S.)  218;  Buck  v.  Chesapeake  Ins. 
Co.,  1  Pet.  (U.  S.)  163;  Kohne  v.  Insurance 
Co.  of  North  America,  I  Wash.  (U.  S.)  162; 


Hearn  v.  Equitable  Safely  Ins.  Co.,  4  Cliff, 
(U.  S.)  196. 

ATew  York,  —  Le  Roy  v.  United  Ins.  Co.,  7 
Johns.  (N.  Y.)  343. 

5.  Simulated  Papers.  —  Buck  v.  Chesapeake 
Ins.  Co.,  1  Pet.  (U.  S.)  159. 

Documents  on  Board.  —  If,  by  the  usage  of  the 
trade,  it  is  necessary  that  certain  papers  shouM 
be  on  board,  the  fact  that  such  papers  are  on 
board  need  not  be  disclosed.  Le  Roy  v. 
United  Ins.  Co.,  7  Johns.  (N.  Y.)  343;  Living- 
ston v.  Maryland  Ins.  Co.,  7  Cranch  (U.  S.)  506. 

6.  Usage  of  Port  as  to  Loading. —  Kingston  v. 
Knibbs,  1  Campb.  508,  note;  Stewart  v.  Bell, 
5  B.  &  Aid.  238,  7  E.  C.  L.  81;  Da  Cosia  v. 
Edmunds,  4  Campb.  142,  2  Chit.  227,  18  E.  C. 
L.  314. 

7.  Lloyd's  Rules.  —  Gandy  v.  Adelaide  Marine 
Ins.  Co.,  L.  R.  6  Q.  B.  746. 

8.  Usage  Must  Be  General.  —  Harrower  v. 
Hutchinson,  L.  R.  5  Q.  B.  584,  10  B.  &  S.  469; 
L.  R.  4  Q.  B.  523;  Tennant  v.  Henderson,  1 
Dow.  324. 

9.  Usage  Need  Not  Be  Uniform.  —  Vallance  v. 

Dewar,  1  Campb.  503. 

10.  Geographical  Facts. — Harrower  v.  Hutch- 
inson, L.  R.  5  Q.  B.  584;  Patterson  v.  Duguid, 
Bell's  Sel.  Cas.  281;  De  Longuemere  v.  New 
York  F.  Ins.  Co.,  10  Johns.  (N.  Y.)  120. 

11.  Facts  Not  Generally  Known.— Harrower  v. 
Hutchinson,  L.  R.  5  Q.  B.  584. 

12.  Political  State  of  World. —  Buckz>.  Chesa- 
peake Ins.  Co..  1  Pet.  (U.  S.)  160;  Kohne  v. 
Insurance  Co.  of  North  America,  1  Wash.  (U. 
S.)  162;  Hazard  v.  New  England  Marine  Ins. 
Co  ,  8  Pet.  (U.  S.)  557,  1  Sumn.  (U.  S.I  218. 

13.  "Well-known  Foreign  Laws  and  Regulations. 
—  Kohne  v.  Insurance  Co.  of  North  America, 
1  Wash.  (U.  S.)  162. 
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knowledge  of  the  underwriter.1 

9.  Time  of  Communication  of  Facts  —  Pending  Negotiations.  —  The  person 
desiring  insurance  is  bound  to  use  reasonable  diligence  to  communicate  any 
material  fact  coming  to  his  knowledge  after  negotiations  have  begun  and 
before  the  insurance  is  effected,  and  failure  to  do  so  will  be  a  fatal  conceal- 
ment.8 But  he  need  not  make  unusual  exertions  or  resort  to  uncommon 
means  of  communication  in  order  to  inform  the  insurer.3 

After  Contract  Complete,  but  Before  Policy  Executed.  —  The  obligation  to  disclose 
material  facts  up  to  the  time  of  the  insurance  must  be  taken  with  the  qualifi- 
cation that  when  there  is  a  previous  agreement  out  of  which  the  policy  sub- 
stantially arises  by  mercantile  usage,  the  obligation  attaches  up  to  the  time  of 
making  such  agreement  only,  and  not  up  to  the  time  of  making  the  policy.4 

10.  Concealment  of  Facts  by  Agent  —  Agent  Procuring  Insurance.  —  The  prin- 
cipal, though  himself  ignorant,  is  affected  with  knowledge  of  all  facts  known 
by  his  agent  who  effected  the  insurance,5  though  he  negotiated  the  insurance 
through  another  agent  in  his  principal's  name.6 

Effect  of  Termination  of  Authority.  —  But  the  principal  is  not  chargeable  with  the 
knowledge  of  an  agent  employed  by  him  to  effect  insurance,  where  negotia- 
tions through  him  are  broken  off,  and  the  insurance  is  in  fact  effected  by 
another  agent. T 


1.  New  Regulations  or  Laws.  —  Mayne  v. 
Walter,  I  Park  Mar.  Ins.  (8th  ed.)  730;  Kohne 
v.  Insurance  Co.  of  North  America,  r  Wash. 
(U.  S.)  93;  Hoyt  v.  Gilman,  8  Mass,  336; 
Blagga  v.  New  York  Ins.  Co.,  I  Cai.  (N.  Y.) 
549;  Marsh  v.  Muir,  1  Brev.  (S.  Car.)  134,  2 
Am.  Dec.  648. 

2.  Information  Pending  Negotiation.  —  Bovvker 
v.  Smith,  Fac.  Dec.  (1808-1810)  571;  Batchelder 
v.  Jones,  2  Dane  Abr.  123;  M'Lanahan  v. 
Universal  Ins.  Co.,  I  Pel.  (U.  S.)  186;  Mer- 
chants' Mm.  Ins.  Co.  v.  Lyman,  15  Wall.  (U. 
S.)  664;  Green  v.  Merchants'  Ins.  Co.,  10  Pick. 
(Mass.)  402;  Watson  v.  Delafield,  2  Cai.  (N. 
Y.)  224,  2  Johns.  (N.  Y.)  526;  Snow  v.  Mercan- 
tile Mat.  Ins.  Co.,  61  N.  Y.  165. 

Failure  to  Call  for  Letter  at  Post  Office.  —  The 
assured  is  not  bound  to  use  all  accessible 
means  of  information  at  the  very  last  instant 
of  time  to  ascertain  the  condit'on  of  the  prop- 
erty insured,  and  when,  having  no  cause  to 
expect  information,  he  omits  to  call  at  the  post 
offhe  where  a  letter  was  received,  on  the 
morning  of  the  day  the  insurance  was  effected, 
containing  the  material  information,  he  is  not 
guilty  of  negligence  which  will  vitiate  the 
policy.  Neptune  Ins.  Co.  v.  Robinson,  n  Gill 
&  J.  (Md.)  256. 

Failure  to  Get  Letter  at  Place  of  Business.  — 
The  fact  that  if  the  broker  had,  before  effecting 
insurance,  gone  to  his  office,  he  would  have 
found  there  an  unopened  letter  announcing 
the  loss  of  the  vessel,  does  not  show,  as  matter 
of  law,  want  of  diligence.  Wake  v.  Atty,  4 
Taunt.  494.  See  also  Green  v.  Merchants' 
Ins.  Co.,  10  Pick.  (Mass.)  402. 

3.  Unusual  Exertions  or  Uncommon  Means  Not 
Necessary.  —  Grieve  v.  Young,  Millar  Ins.  65; 
M'Lanahan  v.  Universal  Ins.  Co.,  r  Pet.  (U. 
S.)  170;  Green  v.  Merchants'  Ins.  Co.,  10  Pick. 
(Mass.)  402;  Andrews  v.  Marine  Ins.  Co.,  9 
Johns.  (N.  Y.)  32;  Snow  v.  Mercantile  Mut. 
Ins.  Co..  61  N.  Y.  165. 

The  agent  should  communicate  information 
to  his  principal  by  telegraph,  as  that  is  the 
means  of   communication    in    general  use. 

19  C.  of  L. — 63  993 


Proudfoot  v.  Montefiore,  L.  R.  2  Q.  B.  511,  8 
B.  &  S.  510. 

In  the  case  of  Snow  v.  Mercantile  Mut.  Ins. 
Co.,  61  N.  Y.  160,  where  the  Atlantic  cable 
had  been  in  operation  but  three  months,  and 
the  rates  were  high,  it  was  held  that  the  cable 
could  not  be  considered  the  usual  mode  of 
communication  from  Liverpool  to  New  York 
of  the  loss  of  the  vessel  insured. 

4.  After  Slip  Initialed  but  Before  Policy  Issues. 

—  Cory  v.  Patton,  L.  R.  7  Q.  B.  304,  affirmed 
L.  R.  9  Q.  B.  577;  Lishman  v.  Northern  Mari- 
time Ins.  Co.,  L.  R.  10  C.  P.  179,  affirming  L. 
R.  8  C.  P.  216;  Morrison  v.  Universal  Marine 
Ins.  Co.,  L.  R.  8  Exch.  197,  reversing  L.  R.  8 
Exch.  40;  Ionides  v.  Pacific  F.  &  M.  Ins.  Co., 
L  R.6Q.  B.  674,  L.  R.  7  Q.  B.  517.  But  see 
Merchants'  Mut.  Ins.  Co.  v.  Lyman,  15  Wall. 
(U.  S.)  664. 

And  it  makes  no  difference  that,  the  insur- 
ance being  negotiated  by  an  agent  of  the  as- 
sured, the  slip  was  initialed  subject  to  the  rati- 
fication of  the  assured.  Cory  v.  Patton,  L.  R. 
9  Q.  B.  577.  L.  R.  7  Q-  B.  304. 

Change  of  Terms.  —  If  the  underwriter,  when 
called  upon  to  execute  the  policy  in  pursuance 
of  the  contract,  asks  for  some  additional  term 
to  which  he  is  not  entitled,  and  the  assured 
consents  because  he  thinks  the  matter  indiffer- 
ent, or  it  is  one  which  he  may  be  disposed  to 
concede  in  favor  of  the  underwriter,  the  under- 
writer is  not  entitled  to  have  a  communication 
made  to  him  to  which  otherwise  he  would  not 
have  a  right.  Lishman  v.  Northern  Maritime 
Ins.  Co.,  L.  R.  10  C.  P.  181. 

5.  Concealment  by  Agent  Procuring  Insurance. 

—  General  Interest  Ins.  Co.  v.  Ruggles,  12 
Wheat.  (U.  S.)  408,  affirming  4  Mason  (U.  S.) 
74;  M'Lanahan  v.  Universal  Ins.  Co.,  1  Pet. 
(U.  S.)  186;  Blackburn  v.  Vigors,  12  App.  Cas. 
535;  Tate  v.  Hyslop,  15  Q.  B.  D.  368;  Hara- 
blet  v.  City  Ins.  Co.,  36  Fed.  Rep.  122. 

6.  Negotiations  in  Name  of  Principal.  —  Black- 
burn v.  HaMam,  21  Q.  B.  D.  144. 

7.  Effect  of  Termination  of  Authority.  —  Black- 
burn v.  Vigors,  12  App.  Cas.  540. 
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Agent  in  Charge  of  Property.  —  Whether  the  insured  is  bound  by  the  knowledge 
of  an  agent  in  charge  of  the  property  whose  duty  it  is  in  the  ordinary  course 
of  business  to  communicate  material  facts  in  relation  to  such  property,  and 
who  either  negligently  or  fraudulently  fails  to  communicate  the  same,  is  still 
in  doubt.  The  early  English  cases  held  that  he  was  so  bound,1  and  the  text 
writers  favor  this  rule  on  the  ground  of  public  policy.2  But  the  authority  of 
the  early  English  cases  is  greatly  weakened,  if  such  cases  may  not  be  con- 
sidered as  overruled,  by  the  recent  decisions.3  And  in  the  United  States  it 
has  been  held  on  the  highest  authority  that  in  order  to  defeat  the  policy  the 
concealment  must  be  by  the  insured  or  some  agent  of  his  whose  agency  had 
some  connection  with  the  business  of  procuring  the  insurance,  and  that,  as 
the  master  as  such  after  a  loss  had  no  such  agency,  his  concealment  could  not 
be  imputed  to  the  insured.4 

11.  Waiver  of  Concealment.  —  It  seems  that  the  failure  to  communicate  may 
be  waived  by  the  underwriter  and  the  contract  be  binding  upon  him.3  But 
where  a  concealment  of  facts  is  discovered  after  the  slip  is  initialed  it  is  not 
waived  by  the  subsequent  issue  of  the  policy.6 


1.  Concealment  by  Agent  in  Charge  of  Property. 

—  Fitzheibert  v.  Mather,  I  T.  R.  12;  Proud- 
foot  v.  Montefiore,  L.  R.  2  Q.  B.  511;  Glad- 
stone v.  King,  1  M.  &  S.  35;  Stribley  v.  Im- 
perial Marine  Ins.  Co.,  1  Q.  B.  D.  511;  Stew- 
art v.  Dunlop,  4  Bro.  P.  C.  (Toml.  ed.)  483, 
note. 

Some  American  Cases  practically  recognized  the 
same  doctrine.  Andrews  v.  Marine  Ins.  Co., 
9  Johns.  (N.  Y.)  32;  Byrnes  v.  Alexander,  1 
Brev.  (S.  Car,)  213. 

2.  Rule  Favored  by  Text  Writers.  —  1  Arnould 
Mar.  Ins.,  p.  552;  1  Phillips  Ins.,  §  549. 

Exception.  —  Two  English  cases  are  authority 
for  a  rule  of  very  doubtful  validity.  In  Glad- 
stone v.  King,  1  M.  &  S.  35,  a  vessel  had  been 
driven  upon  a  rock,  but  got  off  safely  and,  as 
was  supposed,  without  damage.  The  master 
neglected  to  give  any  information  of  this  mis- 
hap, and  the  policy  was  made  in  ignorance 
of  it.  After  the  vessel's  arrival  it  was  found 
that  some  damage  had  resulted  from  the  acci- 
dent. It  was  held  that,  while  the  policy  was 
not  void  for  the  concealment,  there  could  be  no 
recovery  for  the  damage  resulting  from  or 
connected  with  the  accident,  which  must  be 
regarded  as  excepted  from  the  policy. 

A  similar  decision  was  made  in  Stribley 
v.  Imperial  Marine  Ins.  Co.,  1  Q.  B.  D.  507, 
where  the  master  neglected  to  report  the  loss 
of  an  anchor  and  chain. 

The  earlier  case  has  been  disapproved,  both 
in  England  and  America,  and  is  probably  not 
law,  though  not  distinctly  overruled.  Black- 
burn v.  Vigors,  12  App.  Cas.  540;  Ruggles  v. 
General  Interest  Ins.  Co.,  4  Mason  (U.  S.)  76. 
See  also  1  Arnould  Mar.  Ins.  558. 

3.  Rule  in  England.  —  The  exact  holding  in 
the  recent  cases  of  Blackburn  v.  Vigors,  12 
App.  Cas,  531,  and  Blackburn  v.  Haslam,  21 
Q.  B.  D.  144,  was  that  the  principal  was  not 
chargeable  with  the  knowledge  of  an  agent 
employed  to  effect  the  insurance,  where  he  did 
not  in  fact  effect  it,  but  it  was  effected  by 
another  agent  not  connected  with  him.  And 
in  an  attempt  to  distinguish  apparently  con- 
flicting cases,  Lord  Halsbury  said:  "  In  Fitz- 
herbert  v.  Mather,  1  T.  R.  12,  the  consignor 
and  shipper  of  the  goods  insured  was  the  agent 
whose  knowledge  was  in  question.    In  Glad- 
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stone  v.  King,  1  M.  &  S.  35,  the  master  of  the 
ship  was  the  agent;  and  in  Proudfoot  v. 
Montefiore,  L.  R.  2  Q.  B.  511,  the  agent  was 
the  accepted  representative  of  the  principal,  in 
efect  trading  and  acting  for  him  in  Smyrna, 
the  owner  himself  carrying  on  business  in 
Manchester.  And  though  the  decision  in  Gen- 
eral Interest  Ins.  Co.  v.  Ruggles,  12  Wheat. 
(U.  S.)  408,  before  the  Supreme  Court  of  the 
United  States,  may  not  be  very  satisfactory  in 
what  they  held  under  the  circumstances  of 
that  case  to  be  the  relation  between  the  captain 
of  the  ship  and  his  owners,  the  principle  upon 
which  that  case  was  decided  was  the  supposed 
termination  of  the  agency  between  them." 
Blackburn  v.  Vigors,  12  App.  Cas.  538. 

4.  Rule  in  the  United  States.  —  General  Inter- 
est Ins.  Co.  v.  Ruggles,  12  Wheat.  (U.  S.)  408, 
affirming  4  Mason  (U.  S.)  74.  See  also  Folsom 
v.  Mercantile  Mut.  Ins.  Co.,  8  Blatchf.  (U.  S.) 
176. 

The  decision  in  the  case  first  cited  was  fol- 
lowed by  Clement  v.  Phenix  Ins.  Co.,  6 
Blatchf.  (U.  S  )  481,  where  the  concealment 
was  based  upon  the  uncommunicated  knowl- 
edge of  a  contracting  agent  employed  to  solicit 
shipments  for  the  plaintiff. 

The  principal  case  has  been  many  times  em- 
phatically disapproved,  and  is  opposed  to  the 
decisions  in  Andrews  v.  Marine  Ins.  Co.,  9 
Johns.  (N.  Y.)  32,  and  in  Byrnes  v.  Alexander, 
1  Brev.  (N.  Car.)  213,  where  the  knowledge  of 
a  merchant's  clerk  was  imputed  to  himself. 
See  also  2  Duer  Ins.  418;  I  Arnould  Mar.  Ins. 
(6th  ed.)  555;  1  Phil.  Ins.,  §  549;  Proudfoot  v. 
Montefiore.  L.  R.  2  Q.  B.  511. 

5.  Waiver  of  Concealment.  —  R  ussell  v.  Thorn- 
ton, 4  H.  &  N.  7SS,  6  II.  K  N.  140. 

6.  Issue  of  Policy  After  Knowledge  of  Conceal- 
ment.—  In  effecting  marine  insurances  the 
matter  is  considered  merely  as  a  negotiation 
until  the  slip  is  initialed,  but  when  that  is  done 
the  contract  is  considered  to  be  concluded, 
and  it  is  the  usage  of  the  underwriters  to  issue 
a  stamped  policy  in  accordance  with  the  slip 
notwithstanding  anything  that  might  have 
happened  after  the  initialing  of  the  slip. 
Therefore,  though  the  insurer  issues  the  policy 
after  discovering  ihe  concealment  of  a  material 
fact,  he  is  not  estopped  from  disputing  his  lia- 
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12.  Evidence — Burden  of  Proof.  —  The  burden  is  on  the  insurer  to  show 
that  the  insured  failed  to  disclose  facts  alleged  to  be  material,1  and  also  that 
such  facts  were  material.2 

Testimony  of  Underwriters.  —  Whether  the  testimony  of  underwriters  on  the 
question  of  the  materiality  of  a  fact  not  disclosed  is  admissible,  is  not  yet 
settled,  though  the  weight  of  authority  is  in  favor  of  admitting  such  testimony.3 

13.  Question  for  Jury. — 'The  question  of  the  materiality  of  a  fact  not  dis- 
closed is  for  the  jury,4  as  is  also  the  question  of  due  diligence  in  communi- 
cating a  fact,6  or  whether  a  particular  mode  of  communication  is  a  usual  one.6 

IX.  Representations  —  1.  Definition.  —  A  representation  is  the  communi- 
cation of  a  fact  or  the  making  of  a  statement  by  one  of  the  parties  to  the 
contract  of  insurance  to  the  other,  in  reference  to  a  proposal  for  their  entering 
into  the  contract,  tending  to  influence  his  estimate  of  the  character  and  degree 
of  the  risk  to  be  insured  against.7 

2.  Distinguished  from  Warranties.  —  The  distinguishing  characteristics  of 
representations  and  warranties  are  that  the  former  are  collateral  and  incidental 
to  the  contract  of  insurance,  while  the  latter  are  stipulations  forming  part  of 
it  and  are  construed  as  conditions.8  Representations  must  be  equitably  and 
substantially  answered,  while  warranties  must  be  strictly  complied  with.9 

3.  Construction  —  From  Language  of  Policy.  —  While  a  representation  is  usually 
an  oral  or  written  statement  made  during  negotiation  for  insurance,  and 


bility,  nor  is  the  burden  of  proof  thrown  on 
him  to  show  that  the  assured  was  not  misled 
into  treating  the  contract  as  still  subsisting.  . 
Morrison  v.  Universal  Marine  Ins.  Co.,  L.  R. 
8  Exch.  197;  Nicholson  v.  Power,  20  L.  T.  N. 

5.  580.  To  the  same  effect  see  Smith  v.  Royal 
Canadian  Ins.  Co.,  Cass.  Dig.  386,  overruling 
17  Nova  Scotia  322. 

1.  Burden  of  Proof  of  Failure  to  Disclose.  — 
Elkin  v.  Janson,  13  M.  &  W.  655,  9  Jur.  353; 
Fiske  v.  New  England  Marine  Ins.  Co.,  15 
Pick.  (Mass.)  310. 

On  Proof  that  the  Facts  Were  Material,  and 
known  to  the  assured,  slight  evidence  of  non- 
communication to  the  underwriter  will  shift 
the  burden  of  proof.    Elkin  v.  Janson,  13  M. 

6.  W.  655,  9  Jur.  353. 
Presumption  of  Knowledge  of  Facts.  —  The  con- 

cealment  of  the  loss  of  the  vessel  cannot  be 
conclusively  presumed  merely  because  two  of 
the  vessel's  crew  arrived  in  the  harbor  in  the 
night  preceding  the  day  on  which  the  insur- 
ance was  made,  where  it  did  not  appear  that 
they  came  on  shore,  nor  because  intelligence 
of  the  loss  was  received  at  a  newspaper  office 
in  the  city  early  in  the  morning,  where  the  in- 
surance was  effected  about  noon.  Livingston 
v.  Delafield,  3  Cai.  (N.  Y.)  49. 

2.  Of  Materiality.  —  Fiske  v.  New  England 
Marine  Ins.  Co.,  15  Pick.  (Mass.)  310. 

3.  Testimony  of  Underwriters  Is  Admissible.  — 
Rickards  v.  Murdock,  10  B.  &  C.  527,  21  E.  C. 
L.  123;  Berthon  v.  Loughman,  2  Stark.  258,  3 
E.  C.  L.  4.00;  Chaurand  v.  Angerstein,  Peake 
N.  P.  (ed.  1795)  43;  Chapman  v.  Walton,  10 
Bing.  57,  2;  E.  C.  L.  28;  Littledale  v.  Dixon, 
1  B  &  P.  N.  R.  151;  Haywood  v.  Rodgers,  4 
East  590;  Leitch  v.  Atlantic  Mut.  Ins.  Co.,  66 
N  Y.  100;  M'Lanahan  v.  Universal  Ins.  Co., 
1  Pet.  (U.  S  )  188  (Story,  J.);  Carter  v.  Boehm, 
3  Burr.  1909;  Campbell  v.  Rickards,  5  B.  & 
Ad.  840.  27  E.  C.  L.  207,  2  N.  &  M.  542;  3 
Kent  Com.  284,  note;  2  Duer  Ins.  783-789;  1 
Arnould  Mar.  Ins.  593. 
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4.  Materiality  of  Fact,  Question  for   Jury  — 

England.  —  Littledale  v.  Dixon,  1  B.  •&  P.  N. 
R.  151;  Macdowall  v.  Fraser,  1  Dougl.  260; 
Hull  v.  Cooper,  14  East  479;  Ionider.  v.  Pender, 
L.  R.  9  Q.  B.  531;  Gandy  v.  Adelaide  Marine 
Ins.  Co.,  L.  R.  6  Q.  B.  746. 

United  States.  —  M'Lanahan  v.  Universal 
Ins.  Co.,  1  Pet.  (U.  S.)  170;  Maryland  Ins.  Co, 
v.  Ruden,  6  Cranch  (U.  S.)  338;  Livingston  v. 
Maryland  Ins.  Co.,  6  Cranch  (U.  S.)  274. 

Missouri.  —  Rosenheim  v.  America  Ins.  Co., 
33  Mo.  230. 

New  York.  —  Livingston  v.  Delafield,  I 
Johns.  (N.  Y.)  522;  New  York  Firemen  Ins. 
Co.  v.  Walden,  12  Johns.  (N.  Y.)  513,  7  Am. 
Dec.  340,  reversing  12  Johns.  (N.  Y.)  128. 

Pennsylvania.  —  Pine  v.  Vanuxem,  3  Yeates 
(Pa.)  30;  Murgatroyd  v.  Crawford,  3  Dall. 
(Pa.)  491. 

5.  Due  Diligence  In  Communicating  Fact.  — 
M'Lanahan  v.  Universal  Ins.  Co,,  r  Pet.  (U. 
S.)  185;  Watson  v.  Delafield,  2  Cai.  (N.  Y.)  224. 

6.  Mode  of  Communication.  —  Snow  v.  Mer- 
cantile Mut.  Ins.  Co.,  61  N.  Y.  165. 

7.  Definition. —  See  the  title  Insurance,  vol. 
16,  p.  932.  See  also  Phillips  on  Insurance, 
par.  524. 

To  Constitute  a  Representation  there  should  be 
an  affirmation  or  denial  of  some  fact  or  an 
allegation  which  would  plainly  lead  the  mind 
to  the  same  conclusion.  Livingston  v.  Mary- 
land Ins.  Co.,  7  Cranch  (U.  S.)  506. 

8.  Distinguished  from  Warranties. —  Behn  .v. 
Burness,  9  Jur.  N.  S.  620,  3  B.  &  S.  751,  113  E. 
C.  L.  751;  Hearn  v.  Equitable  Safety  Ins.  Co., 
4  Cliff.  (U.  S.)  192.  See  also  the  title  Insur- 
ance, vol.  16,  p.  922. 

9.  Literal  or  Substantial  Compliance.  —  De 
Hahn  v.  Hartley,  1  T.  R.  343;  Pawson  v.  Wat- 
son, 2  Cowp.  785;  Hazard  v.  New  England 
Marine  Ins.  Co.,  8  Pet.  (U,  5.)  557,  1  Sumn. 
(U.  S.)  218;  Augusta  Inr.,  etc.,  Co.  v.  Abbott, 
12  Md.  348;  Suckley  v.  Delafield,  2  Cai.  (N.  Y.) 
222. 
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forming  no  part  of  the  written  contract,  yet  a  representation  may  be 
gathered  from  the  language  of  the  policy.1  But  an  insurance  of  persons  on 
goods  by  certain  boats  is  not  a  representation  that  such  persons  are  owners 
of  the  boats,2  nor  is  a  statement  of  nationality  of  the  vessel  a  representation 
of  nationality  of  cargo.3 

Reasonably  Construed.  —  A  representation  must  be  reasonably  construed,  and 
not  strictly  against  the  insured,4  and  according  to  the  usages  of  the  place 
where  made.5 

Ambiguous  Representations.  —  If  representations  are  ambiguous  or  such  as  to 
provoke  further  inquiry,  the  underwriter  cannot  set  up  as  a  defense  that  the 
statements  were  not  true  in  the  sense  in  which  he  understood  them.6 

4.  Representations  of  Fact  or  Expectation  or  Belief — a.  Classification.  — 
A  representation  may  be  either  as  to  a  matter  of  fact  or  as  to  a  matter  of 
expectation  or  belief. 

b.  Promissory  Representations.  —  Promissory  representations  are 
classed  as  representations  of  fact.  Thus  it  has  been  held  that  a  statement 
that  the  vessel  is  to  be  repaired  at  a  certain  place,7  or  will  sail  on  a  certain 
day  as  a  running  ship,H  or  will  carry  a  certain  number  of  guns  and  men,9  or 
will  have  on  board  a  bill  of  sale  showing  neutral  ownership,10  or  is  bound  up 
or  down  a  river  "in  tow,"  11  or  carries  "insurance  elsewhere  not  to  exceed," 
etc. , 13  is  a  promissory  representation,  and  must  be  substantially  complied  with. 

X.  Representation  Construed  from  Language  of 
Policy.  —Thus  where  the  policy  read  "to  return 
five  per  cent,  for  convoy  and  arrival,"  these 
words  were  held  to  amount  to  a  representation 
that  the  risk  was  in  the  alternative,  and  where 
the  assured  knew  that  the  vessel  had  already 
sailed  without  convoy  the  misrepresentation 
was  held  to  avoid  the  policy.  Reid  v.  Harvey, 
4  Dow  97.  So  a  policy  on  goods  on  "  ship  or 
ships"  is  a  representation  that  the  assured 
does  not  know  what  ship.  If  he  does,  the 
policy  is  void.  Lynch  v.  Hamilton,  3  Taunt.  37. 

2.  Ownership.  —  Chase  v.  Washington  Mut. 
Ins.  Co.,  12  Barb.  (N.  Y.)  595. 

3.  Nationality.  —  Dawson   v.    Atty,   7  East 
367. 

4.  Reasonable  Construction  of  Representation  — 
"  No  Spirits  Allowed  on  Board."  —  A  representa- 
tion, "  no  spirits  allowed  on  board  "  means  that 
no  spirits  are  to  be  allowed  on  board  for  use, 
where  it  doss  not  appear  that  there  was  any 
suspicion  that  the  master  was  intemperate, 
and  it  is  not  false  where  the  master  had  in 
the  cabin  two  kegs  of  spirits  belonging  to  him 
which  were  not  opened  during  the  voyage. 
Irving  v.  Sea  Ins.  Co.,  22  Wend.  (N.  Y.)  380. 

Condition  of  Vessel.  —  In  answer  to  the  ques- 
tion "What  is  her  [the  vessel's]  condition  as  to 
seaworthiness  ?  "  a  representation  that  she  is  a 
"  good  old  vessel  "  imports  no  more  than  that 
she  is  seaworthy.  Augusta  Ins.,  etc.,  Co.  v. 
Abbott,  12  Md.  348. 

"In  Ballast." — A  representation  that  the 
ship  would  sail  in  a  few  days  "  in  ballast" 
was  held  to  mean  that  the  vessel  would 
not  be  exposed  to  the  sea  perils  attending  a 
loaded  ship,  and  to  have  been  substantially 
performed  although  the  master  secretly  con- 
veyed into  the  ship  and  transported  a  small 
quantity  of  merchandise,  part  of  which,  being 
gunpowder,  caused  the  seizure  and  confisca- 
tion of  the  vessel.  Suckley  v.  Delafield,  2  Cai. 
(N.  Y.)  222. 

No  Stoves.  —  In  Lyon  v.  Stadacona  Ins.  Co., 
44.  U.  C.  Q.  B.  472,  in  answer  to  the  under- 


writer's question  whether  "  stoves,  funnels, 
flues,  etc.,  employed  for  heating  or  using  fire," 
were  properly  secured,  the  word  "  none  '  was 
written.  It  was  held  not  to  mean  that  there 
was  no  galley  stove  on  the  vessel. 

Ownership  of  Vessel.  —  A  person  having  a 
bond  for  the  conveyance  of  a  vessel  from  the 
builder  upon  the  payment  of  the  balance  of  the 
purchase  price,  who  is  in  possession  and  con- 
trol of  the  vessel,  trulv  represents  himself  as 
the  owner  though  the  register  is  in  the  name 
of  the  builder  and  that  fact  is  not  disclosed 
to  the  underwriters.  Simmes  v.  Marine  Ins. 
Co.,  2  Cranch  (C.  C.)  618. 

5.  Construed  According  to  Usage  of  Port. — 
Thus,  in  Hazard  v.  New  England  Marine  Ins. 
Co.,  8  Pet.  (U.  S.)  557,  where  the  statement 
was  made  that  a  vessel  was  "  coppered,"  it 
was  held  that  the  word  must  bear  the  mean- 
ing it  had  in  New  York,  where  it  was  used, 
and  not  in  Boston,  in  which  place  it  had  a 
different  implication. 

6.  Ambiguous  Representations.  —  Brine  v. 
Featherstone,  4  Taunt.  869;  Freeland  v.  Glover, 
7  East  462;  Livingston  v.  Maryland  Ins.  Co., 
7  Cranch  (U.  S.)  506. 

7.  Promissory  Representations  —  Repairs  to 
Vessel.  —  Lunt  v.  Boson  Marine  Ins.  Co.,  6  Fed. 
Rep.  562,  17  Fed.  Rep.  411. 

8.  Time  of  Sailing.  —  Dennistoun  v,  Lillie,  3 
Bliarh  202. 

9.  Carrying  Guns  and  Men.  —  Edwards  v.  Foot- 

ner,  1  Campb.  530. 

10.  Properly  Documented. —  A  representation 
that  a  vessel  of  enemy  build  will  have  on 
board  a  bill  of  sale  showing  neutral  ownership 
is  a  material  representation  and  is  not  complied 
with  where  such  document  was  on  board,  but 
was  concealed  when  the  vessel  was  captured 
and  condemned  as  enemy  property.  Murray 
v.  Alsop,  3  Johns.  Cas.  (N.  Y.)  47. 

11.  Vessel  in  Tow.  —  Bailey  v.  Ocean  Mut. 
Marine  Ins.  Co.,  19  Can.  Sup.  Ct.  153. 

12.  Other  Insurance.  —  McDonald  v.  Doull,  12 
Nova  Scotia  276. 
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And  the  same  may  be  said  of  the  implied  representation  in  all  policies  on  ships 
that  the  ship's  papers  disclose  the  true  legal  ownership.1 

c.  Representations  of  Expectation  or  Intention. — Representations 
of  expectation  or  intention  are  to  be  carefully  distinguished  from  promissory 
representations.3  They  are  statements  of  future  facts  or  events  which  are  in 
their  nature  contingent  and  which  the  insurer  is  bound  to  know  that  the  party 
could  not  have  intended  to  state  as  known  facts,  but  as  intentions  or  expec- 
tations merely.3  Thus  it  has  been  held  that  a  statement  of  the  time  when  a 
vessel  will  sail,4  or  is  expected  to  sail,*  or  that  she  is  about  ready  to  sail.6  or 
of  the  nature  of  the  cargo  to  be  shipped.7  or  the  amount  thereof,8  or  the 
amount  of  profits  expected,9  or  that  there  is  a  cargo  ready,10  or  of  the  desti- 
nation of  the  vessel,11  or  that  she  is  at  such  time  near  or  at  a  certain  place,  or 
on  her  homeward  voyage,13  is  a  statement  of  expectations  or  intentions,  and 
if  it  is  made  in  good  faith,  the  policy  is  not  avoided  by  a  subsequent  change. 

d.  Representations  of  Opinion  or  Belief.  —  Representations  of 
opinion  or  belief  are  likewise  to  be  distinguished  from  representations  of 
positive  facts.  Thus  a  representation  that  a  certain  place  is  "  considered  "  a 
safe  anchorage,13  or  that  the  insured  has  no  doubt  that  he  can  get  insurance 
effected  for  a  certain  premium,14  is  one  of  mere  opinion  or  belief,  and  if 
honestly  made  will  not  avoid  the  policy. 


1.  Papers  Must  Disclose  True  Ownership.  —  Ohl 
v.  Eagle  Ins.  Co.,  4  Mason  (U.  S.)  390. 

2.  Representations  of  Expectation  or  Intention 
Distinguished  from  Promissory  Representations.  — 
Lunt  v.  Boston  Marine  Ins.  Co.,  6  Fed.  Rep. 
562,  17  Fed.  Rep.  411. 

3.  A  Mere  Understanding  in  the  application 
for  insurance  that  the  assured  is  to  procure  in- 
surance in  the  company  on  all  goods  consigned 
to  or  shipped  by  him,  will  not,  of  itself,  on 
his  failure  so  to  do,  work  a  forfeiture  of  the 
policy,  unless  such  were  the  express  terms  of 
the  instrument.  Arkansas  Ins.  Co.  v.  Bostick, 
27  Ark.  539. 

4.  Time  When  Vessel  Will  Sail.  —  Bowden  v. 
Vaughan,  10  East  415;  Allegre  v.  Maryland 
Ins.  Co.,  2  Gill  &  J.  (Md.)  136,  20  Am.  Dec. 
424.;  Rice  v.  New  England  Marine  Ins.  Co.,  4 
Pick  (Mass.)  439;  Whitney  v.  Haven,  13  Mass. 
172.  But  see  Curell  v.  Mississippi  M.  &  F. 
Ins.  Co.,  9  La.  163,  29  Am.  Dec.  439,  where 
the  representation  was  that  the  vessel  would 
sail  on  a  particular  day  when  in  fact  she  had 
sailed  twelve  days  before,  so  as  to  make  her 
out  of  time  at  the  date  of  the  policy,  and  it  was 
held  that  the  misrepresentation  avoided  the 
policy. 

5.  Expected  to  Sail.  —  Barber  v.  Fletcher,  1 
Dougl.  305. 

6.  "About  Ready  to  Sail."  —  Augusta  Ins., 
etc.,  Co.  v.  Abbott,  12  Md.  348. 

7.  Nature  of  Cargo.  — ■  Thus,  where,  at  the 
time  of  effecting  insurance  on  a  vessel,  the  as- 
sured wrote  to  the  underwriter  that  he  was 
taking  in  paving  stones  for  ballast,  and  should 
fill  up  the  vessel  with  hay  for  New  Orleans, 
bat  instead  thereof  he  put  in  a  cargo  of  paving 
stone  without  hay,  thereby  increasing  the 
perils  of  the  voyage,  it  was  held  that  as  the 
letter  was  a  statement  of  the  intentions  merely 
of  the  assured,  the  policy  was  not,  in  the  ab- 
sence of  fraud,  rendered  void,  there  being  no 
evidence  that  the  assured  was  not  at  the  time 
taking  in  paving  stones  as  represented,  or  that 
he  did  not  intend  to  take  in  a  cargo  of  hay. 
Bryant  v.  Ocean  Ins.  Co.,  22  Pick.  (Mass.)  200. 


8.  Amount  of  Cargo.  —  A  representation  that 
the  vessel  would  take  only  fifty  or  sixty  tons 
of  rock  salt,  which  would  put  her  in  light  bal- 
last trim,  was  held  not  to  be  a  material  mis- 
representation where  the  vessel  sailed  the  next 
day  with  a  cargo  of  one  hundred  and  sixty  tons 
of  rock  salt,  being  a  full  and  very  heavy  cargo, 
where  it  was  not  wilfully  and  fraudulently 
made  for  the  purpose  of  getting  the  policy 
signed,  though  the  underwriter  had  previously 
refused  to  insure  the  vessel  with  a  cargo  of 
rock  salt,  considering  it  a  very  dangerous  and 
laborious  cargo  for  a  vessel  of  her  quality. 
Flinn  v.  Tobin,  1  M.  &  M.  367,  22  E.  C.  L. 
336. 

9.  Where  the  Expectation  of  Profits  and  the 

facts  on  which  such  expectation  is  grounded 
are  truly  stated  there  is  no  misrepresentation 
though  the  profits  were  grossly  overestimated. 
Fosdick  v.  Norwich  Marine  Ins.  Co.,  3  Day 
(Conn.)  108. 

10.  A  Statement  that  "  There  Is  a  Cargo  Ready 
for  her,  and  she  is  sure  to  be  an  early  ship," 
in  the  case  of  an  insurance  on  a  vessel  at  the 
time  on  a  voyage  to  receive  such  cargo,  where 
it  appears  that  the  assured  could  have  no 
knowledge  of  the  fact  that  the  cargo  was 
ready,  is  a  representation  of  a  mere  expec- 
tancy, and  in  the  absence  of  fraud  will  not 
vitiate  the  policy,  though  from  the  delay  in 
beginning  to  load  the  cargo  the  voyage  home 
is  turned  from  a  summer  to  a  winter  risk. 
Hubbard  -•.  Glover,  3  Campt.  313. 

11.  Destination  of  Ship.  —  A  representation 
as  to  the  destination  of  the  ship,  if  true  at  the 
time,  and  not  fraudulently  made,  does  not 
avoid  the  policy  although  the  destination  be 
afterwards  changed.  Hubbard  v.  Coolidge,  2 
Gall.  (U.  S.)  353. 

12.  Location  of  Vessel.  —  Brine  v.  Feather- 
stone,  4  Taunt.  869. 

13.  Place  "  Considered  "  Safe  Anchorage.  — 
Anderson  v.  Pacific  F.  &  M.  Ins.  Co.,  L.  R.  7 
C.  P.  65. 

14.  Opinion  as  to  Insurance  Rate,  —  Clason  v. 

Smith,  *  Wash.  (U.  S.)  156. 
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e.  Statement  of  Information.  —  Where  a  representation  is  stated  to 
be  made  merely  on  information,  the  insured  is  not  answerable  for  the  truth  of 
the  facts  stated,  but  is  responsible  only  for  the  truth  with  which  he  stated 
the  information  received.1 

5.  Qualification  or  "Withdrawal  of  Representations.  —  A  representation  may 
be  withdrawn  or  corrected  before  the  contract  is  concluded.3 

6.  Materiality  —  a.  Test  of  Materiality.  —  A  representation  is  material 
where  it  would  influence  the  judgment  of  a  prudent  insurer  in  fixing  the 
premium  or  in  determining  whether  he  would  take  the  risk.3 

b.  ILLUSTRATIONS  —  (i)  Material  Representations.  — Thus,  representa- 
tions as  to  the  age  4  and  rating  of  a  vessel;5  that  she  is  to  be  repaired  at  a 
certain  place,6  or  will  be  towed  up  and  down  a  river;7  that  she  carries  a 
French  imperial  license;9  that  she  will  carry  a  certain  number  of  guns  and 
men  ;9  that  she  will  have  on  board  a  bill  of  sale  showing  neutral  ownership  ;10 
that  she  was  seen  safe  on  a  certain  day,11  or  was  at  a  certain  place  at  a  certain 
time;12  that  other  underwriters  had  insured  her  at  a  certain  rate;13  and  rep- 
resentations as  to  her  time  of  arrival 14  (except  in  the  case  of  a  time  policy),15 
or  as  to  anything  which  concerns  the  state  of  the  vessel  at  any  particular 
period  of  her  voyage,16  have  been  held  to  be  material. 

(2)  Immaterial  Representations.  —  But  statements  of  the  value  of  the 


1.  Statement  on  Information.  —  Augusta  Ins., 
etc.,  Co.  v.  Abbott,  12  Md.  348;  Rice  v.  New 
England  Marine  Ins.  Co.,  4  Pick.  (Mass.)  439; 
1  Arnould  on  Marine  Ins.  (6th  ed.)  530;  2  Duer 
Ins.  707. 

2.  Qualification  or  Withdrawal.  —  Edwards  v. 
Footner,  I  Campb.  530;  Dawson  v.  Atty,  7 
East  367;  Carter  v.  Boehm,  3  Burr.  1905; 
1  Arnould  on  Marine  Ins.  (6th  ed.)  538. 

3.  Test  of  Materiality. —  Hodgson  v.  Marine 
Ins.  Co.,  5  Cranch  (U.  S.)  100;  Alsop  v.  Com- 
mercial Ins.  Co.,  1  Sumn.  (U.  S.)  458;  Hearn 
v.  Equitable  Safety  Ins.  Co.,  4  Cliff.  (U.  S.) 
199;  Hazard  v.  New  England  Marine  Ins.  Co., 
8  Pet.  (U.  S.)  557;  Clason  v.  Smith,  3  Wash. 
(U.  S.)  156;  Coles  v.  Marine  Ins.  Co.,  3  Wash. 
(U.  S.)  159;  Nova  Scotia  Marine  Ins.  Co.  v. 
Stevenson,  23  Can.  Sup.  Ct.  141.  See  also  I 
Arnould  on  Marine  Ins.  (6th  ed.)  530;  2  Duer 
Ins.  680. 

Inducement  to  Insure.  —  Where  misrepre- 
sentations are  made  under  such  citcumstances 
and  in  such  a  way  that  they  gain  the  confidence 
of  the  insurer  and  induce  him  to  act  when 
otherwise  he  would  not  act,  the  policy  is 
avoided  thereby.    Sibbald  v.  Hill,  2  Dow  263. 

Presumption  of  Reliance  upon  Representation.  — 
Although  the  truth  could  be  learned  from 
Lloyd's  list,  the  presumption  will  be  that  the 
underwriter  relied  on  the  representation,  un- 
less it  is  proved  that  he  inspected  the  list. 
Mackintosh  v.  Marshall,  11  M.  &  W.  116;  Foley 
v.  Tabor,  2  F.  &  F.  663. 

4.  Age  of  Vessel.  —  Ionides  v.  Pacific  F.  &  M. 
Ins.  Co.,  L.  R.  6  Q.  B.  674;  Nova  Scotia 
Marine  Ins.  Co.  v.  Stevenson,  23  Can.  Sup.  Ct. 
137. 

5.  Rating  of  Vessel  Material.  —  A  misrepre- 
sentation as  to  the  rating  of  a  vessel  by  the 
American  Lloyds,  though  the  assured  inno- 
cently supposed  that  a  person  rating  the  vessel 
was  authorized  to  act  for  them,  when  in  fact 
he  was  acting  without  authority,  will  vitiate 
the  policy.  Higgie  v.  American  Lloyds,  14 
Fed.  Rep.  143. 

6.  To  Be  Repaired  Material.  —  Lunt  v.  Boston 


Marine  Ins.  Co.,  6  Fed.  Rep.  562,  17  Fed. 
Rep.  411. 

7.  Towage. —  Bailey  v.  Ocean  Mut.  Marine 
Ins.  Co.,  19  Can.  Sup.  Ct.  153. 

8.  License  Carried  Material.  —  Feise  v.  Parkin- 
son, 4  Taunt.  640. 

9.  To  Carry  Guns  and  Men  Material.  —  Ed- 
wards, v.  Footner,  I  Campb.  530. 

10.  To  Carry  Documents  Material.  —  Murray  v. 
Alsop,  3  Johns.  Cas.  (N.  Y.)  47. 

11.  Vessel  Reported  Safe  Material. — Macdovvall 
v.  Fiaser,  1  Dougl.  260 

12.  Location  of  Vessel  Material.  —  Raicliffe  v. 
Shoolbred,  1  Park  Marine  Ins.  (8th  ed.)  413. 

13.  That  Other  Underwriters  Had  Insured  Mate- 
rial.—  A  representation,  contrary  to  the  fact, 
that  the  assured  had  effected  the  insurance  with 
another  insurer  upon  the  same  voyage  at  the 
same  rale  offered  to  subsequent  insurers,  who, 
not  being  well  acquainted  with  the  nature  of 
the  risks,  subscribed  their  policy  from  con- 
fidence in  the  skill  and  judgment  of  the  prior 
underwriters,  is  a  representation  of  a  maierial 
fact  and  a  fraud  which  will  vitiate  the  policy, 
though  the  misrepresentation  was  not  such  as 
affected  the  nature  of  the  risk.  Sibbald  v.  Hill, 
2  Dow  263. 

14.  Time  of  Arrival  Material.  —  A  representa- 
tion, though  not  intentionally  false,  that  a  ves- 
sel has  arrived  at  her  port  of  destination  and 
is  clean  of  her  cargo,  when  in  fact  she  is  only 
just  entering  the  harbor  of  that  port,  avoids  a 
policy  of  insurance  issued  thereon.  Sawyer 
v.  Coasters'  Mut.  Ins.  Co.,  6  Gray  (Mass.)  221. 

15.  In  Time  Policies  a  mistaken  statement 
as  to  the  position  of  the  ship  on  a  particular 
day  has  been  held  immaterial.  Vigoreaux  v. 
Lime  Rock  Ins.  Co.,  59  Me.  457.  8  Am.  Rep. 
428. 

16.  State  of  the  Vessel  During  Voyage.  —  Coles 
v.  Marine  Ins.  Co.,  3  Wash.  (U.  S.)  159.  in 
which  case  a  statement  of  the  masterthat  hehad 
mel  with  no  misfortunes,  when  in  fact  his  ves- 
sel was  in  great  need  of  repairs  and  had  put 
into  port  for  that  purpose,  was  held  to  be 
material. 
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vessel 1  or  of  the  nature  8  and  amount  of  cargo,  where  she  was  not  overloaded  3 
or  where  the  underwriter  did  not  rely  thereon,4  or  that  the  vessel  had  carried  a 
certain  kind  of  cargo,6  and  of  the  date  of  sailing  where  the  vessel  was  not  out 
of  time,6  as  well  as  representations  of  matters  of  expectation,  belief,  opinion, 
or  intention,  have  been  held  to  be  immaterial.7 

c.  Question  for  Jury.  —  The  question  of  the  materiality  of  a  representa- 
tion,8 or  whether  it  was  innocently  or  wilfully  or  fraudulently  made,  is  one  of 
fact  for  the  jury.9 

7.  Test  of  Falsity.  — A  Representation  as  to  a  Matter  of  Fact  is  true  if  it  be  sub- 
stantially correct,  whether  it  be  literally  accurate  or  not.10 


1.  Value  of  Vessel  Immaterial.  —  Hodgson  v. 
Marine  Ins.  Co.,  5  Cranch  (U.  S.)  100. 

2.  Nature  of  Cargo.  —  Flinn  v.  Headlam,  9  B. 
&  C.  693,  17  E.  C.  L.  473;  Flinn  v.  Tobin,  M. 
&  M.  367,  22  E.  C.  L.  336;  Bryant  v.  Ocean 
Ins.  Co.,  22  Pick.  (Mass.)  200. 

A  representation  that  the  ship  was  to  sail 
for  Pernambuco  with  coal,  and  home  with 
sugar,  she  being  in  fact  chartered  for  Imbituba 
with  iron,  without  the  knowledge  of  the  broker, 
was  held  not  to  be  a  material  misrepresenta- 
tion, though  the  port  was  an  open  roadstead, 
iron  not  being  an  exceptionally  dangerous 
cargo.  Harvey  v.  Seligman,  10  Sc.  Sess.  Cas. 
(4th  ser.)  680. 

3.  Amount  of  Cargo.  —  Flinn  v.  Tobin,  M.  & 
M.  367,  22  E.  C  L.  336. 

A  representation  that  the  vessel  would  take 
her  registered  tonnage  of  coal,  when  in  fact 
she  carried  more  than  that  quantity,  is  not 
material  where  she  was  not  overloaded,  nor 
the  voyage  prolonged  nor  the  risk  increased 
thereby,  and  where  such  representation  had 
no  effect  in  determining  the  underwriters 
whether  to  insure  or  not.  Hearn  v.  Equitable 
Safely  Ins.  Co.,  4  Cliff.  (U.  S.)  192. 

4.  Where  No  Reliance  Was  Placed  Thereon,  a 
misrepresentation  as  to  the  nature  and  amount 
of  cargo  is  not  material.  Flinn  v.  Headlam, 
9  B.  &  C.  693,  17  E.  C.  L.  473. 

5.  Kind  of  Cargo  Carried.  —  Augusta  Ins.,  etc., 
Co.  v.  Abbott,  12  Md.  348. 

6.  Date  of  Sailing.  —  Williams  v.  Delafield,  2 
Cai.  (N.  Y.)  329;  Mackay  v.  Rhinelander,  1 
Johns.  Cas.  (N.  Y.)  408.  But  see  Dennistoun 
v.  Lillie,  3  Bligh  202,  in  which  case  the  time 
of  sailing  was  held  to  be  material.  See  also 
criticism  of  this  case  in  Als;on  v.  Mechanics 
Mut.  Ins.  Co  ,  4  Hill  (N.  Y.j  329. 

7.  Expectation,  Belief,  Opinion,  or  Intention  Not 
Material — England.  —  Barber  v.  Fletcher,  1 
Dougl.  305;  Flinn  v.  Tobin,  M.  &  M.  367,  22 
E.  C.  L.  336;  Brine  v.  Featherstone,  4  Taunt. 
869;  Anderson  v.  Pacific  F.  &  M.  Ins.  Co.,  L. 
R.  7  C.  P.  65;  Bowden  v.  Vaughan,  10  East 
415- 

United  States.  —  Hubbard  v.  Coolidge,  2  Gall. 
(U.  S.)  353;  Clason  v.  Smith,  3  Wash.  (U.  S.) 
156. 

Connecticut.  —  Fosdick  v.  Norwich  Marine 
Ins.  Co.,  3  Day  (Conn.)  108. 

Maryland.  —  Allegre  v.  Maryland  Ins.  Co., 
2  Gill  &  J.  (  Md.)  136,  20  Am.  Dec.  424; 
Augusta  Ins.,  etc.,  Co.  v.  Abbott,  12  Md.  348. 

Massachusetts . — Whitney  v.  Haven,  13  Mass. 
172;  Bryant  v.  Ocean  Ins.  Co.,  22  Pick.  (Mass). 
205;  Rice  v.  New  England  Marine  Ins.  Co.,  4 
Pick.  (Mass.)  439. 


New  York. — Irving  v.  Sea  Ins.  Co.,  22  Wend. 
(N.  Y.)  380. 

8.  Materiality  Question  for  Jury.  —  Macdowall 
v.  Fraser,  1  Dougl.  260;  Shirley  v.  Wilkinson, 
]  Dougl.  306,  note;  Willes  v.  Glover,  1  B.  & 
P.  N.  R.  14;  Hull  v.  Cooper,  14  East  479; 
Mackintosh  v.  Marshall,  11  M.  &  W.  116; 
M'Lanahan  v.  Universal  Ins.  Co.,  1  Pet.  (U. 
S.)  170;  Schroeder  v.  Stock,  etc.,  Ins.  Co.,  46 
Mo.  174;  Mackay  v.  Rhinelander,  1  Johns.  Cas. 
(N.  Y.)4o8;  Hume  v.  Providence  Washington 
Ins.  Co.,  23  S.  Car.  190. 

9.  Innocence  or  Fraud  Question  for  Jury. — Flinn 
v.  Tobin,  M.  &  M.  367,  22  E.  C.  L.  336. 

10.  Substantial  Compliance  Sufficient. — Pawson 
v.  Ewer,  1  Dougl.  12,  note  3;  Pawson  v.  Wat- 
son, 2  Cowp.  785;  Nova  Scotia  Marine  Ins. 
Co.  v.  Stevenson,  23  Can.  Sup.  Ct.  137.  And 
see  cases  cited  supra,  this  section,  2.  Distin- 
guished from  Warranties. 

That  Vessel  Was  Coppered.  —  Where  the  state- 
ment made  was  that  the  vessel  was  last 
metalled  in  1867,  and  the  truth  was  that  she 
was  only  overhauled  then  and  new  metal  was 
put  on  where  it  seemed  necessary,  it  was  held 
that  there  was  no  material  misrepresentation. 
Alexander  v.  Campbell,  41  L.  J.  Ch.  478. 

No  Spirits  on  Board. —  Where  the  statement 
was  that  no  spirits  were  on  board,  the  policy 
was  not  vitated  although  there  was  some  liquor 
on  board,  such  liquor  not  being  for  the  use 
of  the  officers  and  crew.  Irving  v.  Sea  Ins. 
Co.,  22  Wend.  (N.  Y.)  380. 

Guns  and  Men  Carried.  —  Where  the  statement 
was  that  the  vessel  mounted  twelve  guns  and 
twenty  men,  and  she  carried  thirteen  guns 
and  six  swivels  and  sixteen  men  and  eleven 
boys,  Pawson  v.  Watson,  2  Cowp.  785;  or  ten 
guns  and  six  swivels  and  sixteen  men  and 
seven  boys,  Pawson  v.  Ewer,  1  Dougl.  12, 
note  3;  the  discrepancy  was  held  not  to  be 
fatal. 

American  Cargo,  —  The  representation  of  the 
insured  that  the  cargo  is  American  is  not 
falsified  by  the  vessel's  carrying  the  baggage 
of  French  passengers.  Vasse  v.  Ball,  2  Yeates 
(Pa.)  178. 

"  In  Ballast."  —  A  representation  that  the 
ship  would  sail  "in  ballast"  was  sufficiently 
complied  with  where  the  ship  actually  sailed 
in  ballast,  but  the  master  secretly  conveyed 
into  the  ship  and  transported  a  small  quantity 
of  merchandise,  part  of  which,  being  gun- 
powder, caused  the  seizure  and  confiscation  of 
the  vessel.  Suckley  v.  Delafield,  2  Cai.  (N. 
Y.)  222. 

Vessel  to  Be  Repaired.  —  A  representation  that 
the  vessel  is  to  be  repaired  at  a  certain  place 
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A  Promissory  Representation  is  not  falsified  if  through  unavoidable  circumstances 
it  becomes  impossible  of  performance.1 

A  Representation  as  to  a  Matter  of  Expectation  or  Belief  is  true,  if  it  be  made  in  good 
faith.2 

8.  Effect  of  Misrepresentations  —  a.  Material  Facts.  —  A  positive  repre- 
sentation as  to  a  material  fact  must  be  substantially  true,  and  if  untrue  it 
releases  the  insurer.3  And  it  is  immaterial  whether  the  misrepresentation  be 
made  through  mistake,  fraud,  or  negligence,  and  that  the  loss  did  not  arise 
from  any  cause  connected  with  the  fact  in  regard  to  which  the  misrepresenta- 
tion was  made.4 

A  Misrepresentation  as  to  an  Expectancy  or  Belief,  if  honestly  made  and  not  with  an 
intent  to  deceive,  will  not  render  the  policy  void.5 

b.  Immaterial  Facts.  —  A  misrepresentation  of  an  immaterial  fact  does 
not  affect  the  policy,6  unless  it  is  made  with  intent  to  deceive,  in  which  case 
it  will  vitiate  the  policy  however  trivial  or  immaterial  to  the  risk  the  fact 
may  be.7 

Reasonable  Grounds  for  Opinion.  —  An  expression  of  an  opinion  on  a  material  fact 
where  the  insured  had  no  reasonable  grounds  therefor  will  avoid  the  policy.8 

Wilbur  v.  Bowdiich  Mut.  F.  Ins.  Co.,  10  Cush. 
(Mass.)  446;  Howell  v.  Cincinnati  Ins.  Co.,  7 
Ohio  (pt.  i.)  276;  Fillis  v.  Brutton,  Park  Marine 
Ins.  (5th  ed.)  182. 

4.  Innocent  Error  Immaterial.  —  Anderson  v. 
Thornton,  8  Exch.  425;  Hazard  v.  New  Eng- 
land Marine  Ins.  Co.,  8  Pet.  (U.  S.)  557; 
Augusta  Ins.,  etc  ,  Co.  v.  Abbott,  12  Md.  348; 
Sawyer  v.  Coasters'  Mut.  Ins.  Co.,  6  Gray 
(Mass.)  221;  Lewis  v.  Eagle  Ins.  Co.,  10  Gray 
(Mass.)  508;  Bryant  v.  Ocean  Ins.  Co.,  22 
Pick.  (Mass.)  200;  Stetson  v.  Massachusetts 
Mut.  F.  Ins.  Co.,  4  Mass.  330,  3  Am.  Dec.  217. 

5.  Expectancy  or  Belief.  —  Hubbard  v.  Glover, 
3  Campb.  313;  Flinn  v.  Tobin,  M.  &  M.  367, 
22  E.  C.  L.  336;  Augusta  Ins.,  etc.,  Co.  v. 
Abbott,  12  Md.  348;  Bryants.  Ocean  Ins.  Co.. 

22  Pick.  (Mass.)  200;  Alston  v.  Mechanics' 
Mut.  Ins.  Co.,  4  Hill  (N,  Y.)  329  (case  of  fire 
insurance). 

6.  Immaterial  Facts.  —  Hodgson  v.  Marine 
Ins.  Co.,  5  Cranch  (U.  S.)  100. 

7.  Intent  to  Deceive.  —  The  Bedouin,  (1894)  P. 
12;  Nova  Scotia  Marine  Ins.  Co.  v.  Stevenson, 

23  Can.  Sup.  Ct.  137;  1  Arnould  on  Marine  Ins. 
(6th  ed.)  520. 

Evidence  of  Intent.  —  Where  the  statement  is 
false  to  the  knowledge  of  the  assured,  this 
has  been  held  evidence  that  it  is  fraudulent. 
Stewart  v.  Morison,  Millar  Ins.  59;  Roberts  v. 
Founereau,  I  Park  Marine  Ins.  (8th  ed.)  405. 
where  the  broker  stated  that  the  vessel  sailed 
the  latter  part  of  December,  when  he  knew  she 
bad  sailed  a  month  prior  thereto. 

In  Massachusetts  it  is  provided  by  statute  that 
"  no  oral  or  written  misrepresentation  made 
in  the  negotiation  of  a  contract  or  policy  of  in- 
surance by  the  assured  or  in  his  behalf  shall  be 
deemed  material,  or  defeat  or  avoid  the  policy, 
or  prevent  its  attaching,  unless  such  misrepre- 
sentation is  made  with  actual  intent  to  deceive, 
or  unless  the  matter  misrepresented  increased 
the  risk  of  loss."  Act  Mass.  1887,  c.  214,  §  21. 
This  statute  applies  to  marine  insurance  com- 
panies. Durkee  v.  India  Mut.  Ins.  Co.,  159 
Mass.  514. 

8.  Reasonable  Grounds  for  Opinion.— Where  tus 
assured  stated  that  he  thought  that  the  ship 
was  a  certain  new  vessel,  where  in  fact  it  was 
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is  substantially  complied  with  if  the  vessel  is 
surveyed  and  found  to  be  in  a  seaworthy 
condition  and  in  no  need  of  repairs.  Lunt  v. 
Boston  Marine  Ins.  Co.,  6  Fed.  Rep.  562,  17 
Fed.  Rep.  411. 

Burden  of  Proof.  —  Where  the  assured  did  not 
comply  in  terms  with  the  representation  that 
the  vessel  was  to  be  repaired,  the  burden  of 
proving  seaworthiness  is  upon  him.  Lunt  v. 
Boston  Marine  Ins.  Co.,  6  Fed.  Rep.  562,  17 
Fep.  Rep.  411. 

A  Representation  of  Neutrality  is  not  falsified 
by  a  sentence  of  a  foreign  court  of  admiralty 
condemning  the  vessel  for  a  violation  of  the 
laws  of  neutrality.  Von  Tungeln  v.  Dubois,  2 
Campb.  151;  Nonnen  v.  Reid,  16  East  176. 

License  to  Be  Carried.  —  A  representation  that 
the  ship  had  a  French  imperial  license  was 
held  not  to  be  complied  with  where  the  vessel 
had  only  a  French  pass  which  enabled  her 
to  put  to  sea  without  molestation.  Feise 
v.  Parkinson,  4  Taunt.  640. 

Ignorance  of  Fact.  —  A  person  at  Sunderland 
effected  a  policy  of  insurance,  and  said  that  no 
accounts  had  been  received  of  the  ship.  His 
counting  house  was  at  Belfast,  and  at  the  time 
of  saying  this, accounts  had  been  received  there, 
though  this  was  unknown  to  him.  It  was  held 
that  his  statement  was  not  false  or  fraudulent. 
Greenwell  v.  Nicholson,  1  Jur.  285. 

1.  Promissory  Representation.  —  Representa- 
tions as  to  the  course  of  the  voyage  will  not 
vitiate  the  policy  where  a  deviation  is  caused 
by  unavoidable  circumstances.  Driscol  v. 
Passmore,  r  B.  &  P.  200. 

2.  Expectation  or  Belief.  —  Barbers.  Fletcher, 
1  Dougl.  306;  Hubbard  v.  Glover,  3  Campb. 
313;  Bowden  v.  Vaughan,  10  East  415;  Brine 
v.  Featherstone,  4  Taunt.  869;  Anderson  v. 
Pacific  F.  &  M.  Ins.  Co.,  L.  R.  7  C.  P.  65; 
Hubbard  v.  Coolidge,  2  Gall.  (U.  S.)  353;  Rice 
v.  New  England  Marine  Ins.  Co.,  4  Pick. 
(Mass.)  439. 

3.  Misrepresentation  of  Material  Fact  Avoids 
Policy. —  Hazards.  New  England  Marine  Ins. 
Co.,  8  Pet.  (U.  S.)  578;  Higgie  v,  American 
Lloyds,  14  Fed.  Rep.  149;  Hearn  v.  Equitable 
Safety  Ins.  Co,,  4  Cliff.  (U.  S.)  199;  Sawyer  v. 
Coasters'  Mut.  Ins.  Co.,  6  Gray  (Mass.)  221; 
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9.  Representations  to  Third  Persons.  —  It  has  been  held  that  a  representation 
made  to  the  first  subscriber  on  a  policy  extends  to  all  subsequent  subscribers.1 
But  this  rule  has  not  been  favored,  and  the  courts  have  declined  to  extend  it;* 
and  a  representation  made  to  any  one  other  than  the  first  subscriber  will  not 
be  extended  to  subsequent  subscribers.3  And  so  a  representation  to  one 
underwriter  is  not  evidence  of  a  representation  to  a  subsequent  underwriter  on 
a  different  policy,  though  on  the  same  vessel  and  against  the  same  risks.4 
Nor  can  prior  representations  on  other  risks  be  considered  5 

10.  Burden  of  Proof.  —  Where  payment  of  a  risk  is  resisted  by  insurers  on 
the  ground  of  misrepresentation,  the  onus  is  on  them  to  prove  very  clearly 
that  such  misrepresentation  has  been  made.6 

X.  Warranties  —  1.  Implied  Warranties— a.  Seaworthiness — (^Depend- 
ent upon  Policy  —  (a)  Voyage  Policies.  —  In  all  voyage  policies,  the  law  implies 
a  warranty  that  the  vessel  shall  be  seaworthy  at  the  commencement  of  the 
risk,  and  a  breach  of  this  implied  warranty  is  fatal  to  the  policy.7 

(b)  Time  Policies.  —  In  England,  after  much  conflict  of  opinion,  it  is  now 
settled  that  no  warranty  of  seaworthiness  is  implied  in  time  policies,  either  at 
the  time  when  the  voyage  commenced,  or  when  the  risk  attached  or  the  policy 
was  executed,  and  though  the  vessel  at  such  time  was  in  her  home  port,  where 
the  insured  resided.8 


an  old  vessel,  and  if  he  had  read  his  letter  of 
advice  he  would  have  been  aware  of  his  error, 
ihe  policy  was  held  lo  be  vitiated.  Ionides  v. 
Pacific  F.  &  M.  Ins.  Co.,  L.  R.  6  Q.  B.  674. 

1.  Representation  to  First  Subscriber  Extends 
to  Subsequent  Subscribers.  —  Barber  v.  Fletcher, 

1  Daugl.  305;  Pawsonz/.  Watson,  2  Cowp.  785; 
Marsden  v.  Reid,  3  East  572;  Stackpole  v. 
Simon,  Park  Marine  Ins.  (5th  ed.)  437  (case  of 
life  insurance). 

Where  the  First  Underwriter  Signs  under  a 
Secret  Agreement  thai  he  shall  be  excused  from 
liability  in  case  of  loss,  this  constitutes  a  dis- 
tinct fraud  on  subsequent  underwriiers,  and 
they  are  not  bound.  Wilson  v.  Ducket,  3 
Burr.  1361. 

2.  Rule  Not  Favored.  —  Bell  v.  Carstairs,  2 
Campb.  543;  Forrester  v.  Pigou,  I  M.  &  S. 
13,  3  Campb.  380;  Brine  v„  Featherstone,  4 
Taunt.  871. 

3.  Does  Not  Apply  to  Representations  to  Others. 

—  Bell  v.  Carstairs,  14  East  374,  2  Campb.  543; 
Brines'.  Featherstone,  4  Taunt.,  869;  Forrester 
v.  Pigou,  1  M.  &  S.  13. 

4.  Nor  to  Different  Policies.  —  Elting  v.  Scott, 

2  Johns.  (N.  Y.)  157. 

5.  Nor  to  Prior  Representations  on  Other  Risks. 

—  Dawson  v.  Atty,  7  East  367. 

6.  Burden  of  Proof.  —  Davies  v.  National  F.  & 
M.  Ins  Co.,  (1891)  A.  C.  485. 

7.  Implied  Warranty  of  Seaworthiness  in  Voyage 
Policies  —England.  —  Wedderburn  v.  Bell,  I 
Campb.  i;  Douglas  v.  Scougall,  4  Dow.  269; 
Knill  v.  Hooper,  2  H.  &  N.  277;  Brooking  v. 
Maudslay,  38  Ch.  D.  636;  Lee  v.  Beech,  1  Park 
M  arine  Ins.  (8th  ed.)  468;  Hay  wood  v.  Rodgers, 
4  East  590;  Mills  v.  Roebuck,  1  Park  Marine 
Ins.  (8th  ed.)  460;  Wilkie  v.  Geddes,  3  Dow  57. 

Canada.  —  Lemelin  v.  Montreal  Assur.  Co., 
1  Quebec  337;  Reed  v.  Philips,  13  N.  Bruns. 
171 ;  Leduc  v.  Western  Assur.  Co.,  25  L.  C. 
Jur.  55. 

United  States.  —  Pope  v.  Swiss  Lloyds  Ins. 
Co.,  6  Sawy.  (U.  S.)  533;  Watson  v.  Insurance 
Co.  of  North  America,  2  Wash.  (U.  S.)  480; 
Higgie  v.  American  Lloyds,  14  Fed.  Rep.  143, 


11  Biss.  (U.  S.)  395;  Rouse  v.  Insurance  Co.,  3 
Wall.  Jr.  (C.  C.)  367  Seaman  v.  Enterprise  F. 
&  M.  Ins.  Co.,  21  Fed.  Rep.  778;  Guy  v.  Citi- 
zens Mut.  Ins.  Co.,  30  Fed.  Rep.  695. 

Alabama.  —  Phoenix  Ins.  Co  v.  Mbog,  81 
Ala.  335. 

Illinois.  —  Merchants'  Ins.  Co.  v.  Morrison, 
62  111.  242,  14  Am.  Rep.  93. 

Louisiana.  —  Marcy  v.  Sun  Ins.  Co.,  11  La. 
Ann.  748;  Donnally  v.  Merchants  Mut.  Ins. 
Co.,  2   La  Ann.  939,  26  Am.  Rep.  129. 

Maine.  —  Hutchins  v.  Ford,  82  Me.  363; 
Dodge  v.  Boston  Marine  Ins.  Co.,  85  Me.  215. 

Maryland.  —  Field  v.  Insurance  Co.  of  North 
Americ  3  Md.  244;  Augusta  Ins.,  etc.,  Co. 
v.  Abb:     12  Md.  348. 

Massachusetts.  —  Taylor  v.  Lowell,  3  Mass. 
331,  3  Am.  Dec.  141;  Merchants'  Ins.  Co.  v. 
Clapp,  11  Pick.  (Mass.)  56;  Paddock  v.  Frank- 
lin Ins.  Co.,  11  Pick.  (Mass.)  227;  Starbuck  v. 
New  England  Marine  Ins.  Co.,  19  Pick. 
(Mass.)  198. 

New  York.  — Talcot  v.  Commercial  Ins.  Co., 
2  Johns.  (N.  Y.)  124,  3  Am.  Dec.  406;  Ameri- 
can Ins.  Co.  v.  Ogden,  15  Wend.  (N.  Y.)  532; 
Barnewall  v.  Church,  I  Cai.  (N.  YO217,  2  Am. 
Dec.  180;  Warren  v.  United  Ins. Co.,  2  Johns. 
Cas.  (N.  Y.)  232;  Van  Wickle  v.  Mechanics,  etc., 
Ins.  Co.,  .97  N.  Y.  350;  Rogers  v.  Sun  Mut. 
Ins.  Co.,  46  N.  Y.  Super.  Ct.  65;  Osborne  v. 
New  York  Mut.  Ins.  Co.,  (Supm.  Ct.  Gen.  T.) 
6  N.  Y.  Supp.  103;  Patrick  v.  Hallett,  I  Johns. 
(N.  Y.)  241;  Draper  v.  Commercial  Ins.  Co., 
21  N.  Y.  378;  Allison  v.  Corn  Exch.  Ins.  Co.,  57 
N.  Y.  87;  Howard  v.  Orient  Mut.  Ins.  Co.,  2 
Robt.  (N.  Y.)  539;  Heilner  v.  China  Mut.  Ins. 
Co.,  60  N.  Y.  Super.  Ct.  362. 

South  Carolina.  —  Hudson  v.  Williamson,  3 
Brev.  (S.  Car.)  342;  Ingraham  v.  S.  C.  Ins. 
Co  ,  1  Treadw.  (S.  Car.)  707. 

8.  Rule  as  to  Time  Policies  in  England. — Gibson 
v.  Small,  4  H.  L.  Cas.  353,  17  Jur.  1131,  affirm, 
ing  16  Q.  B.  141,  71  E.  C.  L.  141,  which  reversed 
16  Q.  B.  128,  71  E.  C.  L.  128,  15  Jur.  325; 
Fawcus  v.  Sarsfield,  6  El.  &  Bl.  192,  88  E.  C.  L. 
192;  Dudgeon  v.  Pembroke,  2  App.  Cas.  284, 
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in  Canada  the  rule  is  the  same  as  in  England.1 

In  the  United  states  the  courts,  with  one  exception,  have  declined  to  follow 
the  English  rule  in  its  entirety,  and  hold  generally  that  the  warranty  of  sea- 
worthiness is  not  to  be  implied  where  the  vessel  is  at  sea  when  the  policy  is 
effected  or  the  risk  attaches,  and  is  to  be  implied  where  the  vessel  is  at  such 
time  in  a  port  where  she  can  be  put  in  a  seaworthy  condition.8 

(c)  Cargo,  Freight,  and  Salvage  Policies.  —  In  a  policy  on  cargo  there  is  no  implied 
warranty  that  the  cargo,  at  the  commencement  of  the  voyage,  shall  be  fit  to 
encounter  the  ordinary  vicissitudes  of  a  voyage.3  But  in  every  cargo,  freight, 
or  salvage  policy  there  is  an  implied  warranty  that  the  ship  shall  be  sea- 
worthy.4 However,  such  warranty  does  not  extend  to  the  lighter  used  at  the 
end  of  the  voyage  to  convey  the  goods  from  the  ship  to  the  shore.5 


reversing  I  Q.  B.  D.  96,  and  affirming  L,  R. 
9  Q.  B.  58 r ;  Michael  v.  Tredwin,  17  C.  B.  551, 
84  E.  C.  L.  551;  Holling worth  v.  Brodrick,  7 
Ad.  &  El.  40,  3+  E.  C.  L.  28;  Stewart  v.  Wilson, 
12  M.  &  W.  11. 

But  if  a  ship  insured  under  a  time  policy  is 
knowingly  sent  to  sea  by  the  assured  in  an 
unseaworthy  state,  and  is  lost  by  the  unsea- 
worthiness, the  assured  cannot  recover  on  the 
policy.  It  is  not  necessary  in  such  case  that 
the  unseaworthiness  should  have  been  the 
proximate  and  immediate  cause  of  the  loss,  if 
it  can  be  shown  to  have  been  so  connected  with 
the  loss  that  it  must  necessarily  have  led 
thereto.  Thompson  v.  Hopper,  6  El.  &  Bl. 
192,  88  E.  C.  L.  192,  affirmed  El.  Bl.  &  El.  1038, 
96  E.  C.  L.  1038. 

1.  Rule  as  to  Time  Policies  in  Canada.  — 
Phoenix  Ins.  Co.  v.  Anchor  Ins.  Co.,  4  Ont. 
524;  Anchor  Marine  Ins.  Co.  v.  Keith,  9  Can. 
Sup.  Ct.  483;  Woodhouse  v.  Provincial  Ins. 
Co.,  31  U.  C.  Q.  B.  176. 

2.  Rule  in  United  States  —  Implied  Warranty 
of  Seaworthiness.  —  Pope  v.  Swiss  Lloyds  Ins. 
Co.,  6  Savvy.  (U.  S.)  533  (decided  under  the 
California  slatute);  Hoxie  v.  Home  Ins.  Co., 
32  Conn.  21,  85  Am.  Dec.  240;  Marcy  v.  Sun 
Ins.  Co.,  1 1  La.  Ann.  748;  Capen  v.  Washington 
Ins.  Co.,  12  Cush.  (Mass.)  517;  Macyz>.  Mutual 
Marine  Ins.  Co.,  12  Gray  (Mass.)  497;  Hoxie 
v.  Pacific  Mut.  Ins.  Co.,  7  Allen  (Mass.) 
211. 

Warranty  of  Seaworthiness  Implied  When  Vessel 
Is  in  Port  at  Time  of  Insurance. —  Hoxie  v. 
Pacific  Mut.  Ins.  Co.,  7  Allen  (Mass.)  211; 
Dallam  v.  Insurance  Co.,  6  Phila.  (Pa.)  15,  22 
Leg.  Int.  (Pa.)  220. 

In  Rouse  v.  Insurance  Co.,  3  Wall.  Jr.  (C. 
C.)  367,  it  was  held  that  in  the  case  of  a  time 
policy  made  on  a  vessel  when  she  was  in  her 
home  port,  seaworthiness  at  the  time  of  sailing 
is  an  implied  warranty.  The  court  intimated 
that  such  warranty  would  not  be  implied  at 
the  moment  of  effecting  the  insurance  in  the 
case  of  a  time  policy  made  on  a  vessel  "  lost  or 
not  lost  "  in  a  distant  ocean  and  of  whose  situ- 
ation or  condition  Ihe  owner  could  know  noth- 
ing at  the  time  of  making  the  insurance.  See 
also  Jones  v.  Insurance  Co.,  2  Wall.  Jr,  (C.  C.) 
278:  Union  Ins.  Co.  v.  Smith,  124  U.  S  405. 

Vessel  at  Sea.  —  In  Massachusetts  it  was  held, 
in  Capen  v.  Washington  Ins.  Co.,  12  Cush. 
(Mass.)  517,  for  the  first  time  by  any  court  in 
the  United  States,  that  in  a  time  policv  effected 
on  a  vessel  at  sea  there  is  no  implied  warranty 
of  seaworthiness  at  the  inception  of  the  risk. 


This  was  followed  in  Macy  v.  Mutual  Marine 
Ins.  Co.,  12  Gray  (Mass.)  497.  The  court  in 
the  former  case  distinguished  the  case  at  bar 
from  one  where  a  time  policy  is  effected  on  a 
vessel  in  port  at  the  time  when  the  policy  is 
made,  to  take  effect  after  the  inception  of  the 
risk,  and  sailing  after  the  policy  has  attached; 
it  being  intimated  in  the  latter  case  that  a 
warranty  of  seaworthiness  would  be  implied. 

In  Pennsylvania  a  warranty  of  seaworthiness 
is  implied  in  a  time  policy  effected  on  a  vessel 
while  in  port.  Dallam  v.  Insurance  Co.,  6 
Phila.  (Pa  )  15,  22  Leg.  Int.  (Pa.)  220. 

In  New  York  there  are  no  cases  in  point, 
though  several  cases  on  the  question  of  the 
duty  of  the  insurer  to  keep  the  vessel  in  a  sea- 
worthy condition  intimate  that  there  is  an  im- 
plied warranty  of  seaworthiness.  American 
Ins.  Co.  v.  Ogden,  20  Wend.  (N.  Y.)  287, 
affirming  15  Wend.  (N.  Y.)  532;  Hathaway  v. 
Sun  Mul.  Ins.  Co.,  8  Bosw.  (N.  Y.)  33;  Star- 
buck  v.  Phenix  Ins.  Co.,  10  N.  Y.  App.  Div. 
198.  See  also  Starbuck  v.  Phenix  Ins.  Co.,  34 
N.  Y.  App.  Div.  293. 

In  Illinois  the  English  doctrine  is  followed  in 
its  entirety.  Merchants'  Ins.  Co.  v.  Morrison, 
62  111.  242,  14  Am.  Rep.  93. 

3.  Cargo  Not  Warranted  Seaworthy.  —  Koebel 
v.  Saunders,  17  C.  B.  N.  S.  71,  112  E.  C.  L.  71, 
10  Jur.  N.  S.  920. 

But  Where  a  Raft  of  Logs  Is  Insured  under  a 
cargo  policy  the  ordinary  rules  as  to  policies 
on  vessels  will  apply.  Moore  v.  Louisville 
Underwriters  14  Fed.  Rep.  226. 

4.  Vessel  Warranted  Seaworthy  in  Cargo  Policy. 
—  Knill  7.  Hooper,  2  H.  &  N.  277;  Oliver  v. 
Cowley,  1  Park  Marine  Ins.  (8th  ed  )47o;  Van 
Wickle  v.  Mechanics,  etc.,  Ins.  Co.,  97  N.  Y. 
350;  Horter  v.  Merchants  Mut.  Ins.  Co.,  28 
La.  Ann.  730;  Daniels  v.  Harris,  L.  R.  10  C. 
P.  1;  Howard  v.  Orient  Mut.  Ins.  Co.,  2  Robt. 
(N.  Y.)  539;  Higgie  v.  American  Lloyds,  14 
Fed.  Rep.  143. 

5.  Warranty  Does  Not  Extend  to  Lighters.  — 
Lane  v.  Nixon,  L.  R.  1  C.  P.  412,  12  Jur.  N.  S. 
392.  See,  however,  Van  Valkenburgh  v.  Astor 
Mut.  Ins.  Co.,  1  Bosw.  (N.  Y.)  61,  in  which  case 
the  judges  differed  in  opinion  on  the  question 
whether  there  was  a  warranty  of  seaworthiness 
in  1  he  case  cf  lighters  or  flatboats  used  on  a 
portion  of  the  voyage  across  the  isthmus  of 
Panama,  where  goods  were  shipped  from  New 
York  to  San  Francisco.  The  court  held  in 
this  case  that  the  insured  could  not  recover  for 
losses  caused  by  unseaworthiness  of  such  flat- 
boats. 
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(d)  Fire  Policies.  —  In  the  case  of  an  ordinary  policy  on  a  vessel  against  fire, 
seaworthiness  is  not  a  condition.1 

(e)  Exceptions  in  Policy.  —  The  enumeration  in  excepted  losses  contained  in 
the  policy  of  "  loss  from  unseaworthiness"  does  not  exclude  the  implied  war- 
ranty of  seaworthiness.2 

(2)  Dependent  upon  Time  or  Place  — (a)  General  Rule.  —  "  Seaworthiness"  is 
a  flexible  term.  A  vessel  may  be  seaworthy  for  one  time,  place,  or  purpose 
and  not  for  another.  She  is  seaworthy  if  sufficiently  furnished  for  the  service 
in  which  she  is  at  the  time  engaged.3 

(b)  in  Harbor.  —  Thus,  a  vessel  may  be  seaworthy  while  in  harbor,  though  she 
would  not  be  fit  for  going  to  sea,  as  where  she  is  short  of  a  crew,  out  of  repair, 
or  undergoing  repairs.4  But  where  the  policy  attaches  while  the  ship  is  in 
port,  she  must  at  the  commencement  of  the  risk  be  reasonably  fit  to  encounter 
the  ordinary  perils  of  the  port.5 

(c)  Commencement  of  Voyage.  —  In  a  voyage  policy  the  vessel  must  be  seaworthy 
at  the  beginning  of  the  voyage  insured.6  No  prior  or  subsequent  conditio!: 
of  seaworthiness  will  suffice.7  Nor  is  prior  or  subsequent  unseaworthiness  a 
breach  of  the  warranty.8  Nor  is  it  material  that  the  vessel  arrived  in  safety 
at  the  end  of  her  voyage.9 

In  the  Case  of  a  Cargo  Policy,  there  is  no  implied  warranty  that  the  vessel  shall 
be  seaworthy  when  she  receives  the  cargo  insured.10 

Where  the  Policy  Is  "  At  and  From,"  it  attaches  where  the  vessel  is  in  port  or 
arrives  in  port  in  such  a  state  as  to  be  able  to  lie  there  in  reasonable  security, 
but  the  warranty  is  broken  if  she  sails  in  an  unseaworthy  condition.11 

(d)  Different  stages  of  Voyage.  —  Where"  the  policy  contemplates  a  voyage  in 


1.  No  Warranty  Where  Insurance  Is  Against 
Fire  Only.  —  Mark  v.  National  F.  Ins.  Co.,  24 
Hun  (N.  Y.)  565,  affirmed  91  N.  Y.  663. 

2.  Exceptions  in  Policy.  —  Quebec  Marine  Ins. 
Co.  v.  Commercial  Bank,  7  Moo.  P.  C.  C.  N. 
S.  1,  L.  R.  3  P.  C.  234. 

3.  Dependent  upon  Time  and  Place.  —  Annen  v. 
Woodman,  3  Taunt.  299. 

4.  Seaworthiness  in  Harbor.  —  Annen  v.  Wood- 
man, 3  Taunt.  299;  Hibbert  v.  Martin,  1 
Campb.  53S;  Forbes  v.  Wilson,  1  Park  Marine 
Ins.  (SS'th  ed.)  472;  Smith  v.  Surridge,  4  Esp. 
25;  Parmeter  v.  Cousins,  2  Campb.  235; 
M'Lanahan  v.  Universal  Ins.  Co.,  1  Pet.  (U. 
S.  170;  Taylor  v.  Lowell,  3  Mass.  331,  3  Am. 
Dec.  141;  Hoxie  v.  Pacific  Mut.  Ins.  Co.,  7 
Allen  (Mass.)  211;  Cobb  v.  New  England  Mut. 
Marine  Ins.  Co.,  6  Gray  (Mass.)  192. 

5.  Must  Be  Fit  to  Encounter  Perils  of  Port.  — 
Paddock  v.  Franklin  Ins.  Co.,  n  Pick.  (Mass.) 
227;  Parmeter  v.  Cousins,  2  Campb.  235;  Tay- 
lor v.  Lowell,  3  Mass.  331,  3  Am.  Dec.  141. 
And  see  the  cases  cited  in  the  next  preceding 
note. 

6.  Must  Be  Seaworthy  at  Commencement  of 
Voyage.  —  Adderly  v.  American  Mut.  Ins.  Co., 
Taney  (U.  S.)  126;  Sadler  v.  Dixon.  8  M.  &  W. 
895.  5  M.  &  W.  408;  Seaman  v.  Enterprise  F. 
&  M.  Ins.  Co.,  21  Fed.  Rep.  778;  Phillips  v. 
Headlam,  2  B.  &  Ad.  380,  22  E.  C.  L.  104; 
Treadwell  v.  Union  Ins.  Co.,  6  Cow.  (N.  Y.) 
270;  Peters  v.  Phoenix  Ins.  Co.,  3  S.  &  R.  (Pa.) 
25.  See  also  supra,  this  subsection,  Dependent 
upon  Policy  —  Voyage  Policies. 

7.  Prior  or  Subsequent  Seaworthiness  Not 
Material. —  Quebec  Marine  Ins.  Co.  i;.  Com- 
mercial Bank,  L.  R.  3  P.  C.  234,  7  Moo.  P.  C. 
C.  N.  S.  i;  Forshaw  v.  Chabert,  6  Moo.  369, 
3  Brod.  &  B.  158,  7  E.  C.  L.  389.    See  also 


Cohn  v.  Davidson,  2  Q.  B.  D.  455  (charter- 
party  case). 

Waiver  of  Breach  of  Warranty.  —  Weir  v. 
Aberdeen,  2  B.  &  Aid.  320;  Quebec  Marine 
Ins.  Co.  v.  Commercial  Bank,  7  Moo.  P.  C.  C. 
N.  S.  1.  L.  R.  3  P.  C.  234. 

8.  Prior  or  Subsequent  Unseaworthiness  Not 
Material.  —  Watson  v.  Clark,  1  Dow  344;  Hol- 
lingworth  v.  Brodrick,  7  Ad.  &  El.  40,  34  E.  C. 
L.  28,  2  N.  &  P.  608,  1  Jur.  430;  Cruder  v. 
Pennsylvania  Ins.  Co.,  2  Wash.  (U.  S.)  339; 
Treadwell  v.  Union  Ins.  Co.,  6  Cow.  (N.  Y.) 
270.  See  also  infra,  this  subdivision,  Con- 
tinuance  op  Seaworthiness. 

9.  Safe  Arrival  Not  Material.  —  Prescott  v. 
Union  Ins.  Co.,  1  Wharl.  (Pa.)  399,  30  Am. 
Dec.  207. 

10.  Time  of  Loading  of  Cargo.  —  Taylor  v. 
Lowell,  3  Mass.  331,  3  Am.  Dec.  141;  Mer- 
chants' Ins.  Co.  v.  Clapp,  11  Pick.  (Mass.)  56. 

In  the  case  of  an  insurance  of  cargo  at  and 
from  North  Carolina  to  New  York,  it  was  held 
that  if  the  vessel  was  seaworthy  when  she 
passed  the  boundary  line  of  North  Carolina  it 
was  sufficient,  and  the  underwriters  could  not 
give  evidence  that  she  was  unseaworthy  previ- 
ous lo  that  time.  Treadwell  v.  Union  Ins.  Co., 
6  Cow.  (N.  Y.)  270. 

11.  Policy  "  At  and  From." — Taylor  v.  Lowell, 
3  Mass.  331,  3  Am.  Dec.  141;  Merchants'  Ins. 
Co.  v.  Clapp,  11  Pick.  (Mass.)  56.  See  also 
supra,  this  title.  The  Contract  in  General  — 
Construction  and  Operation  —  Description  of  Ad- 
venture as  to  Time,  Voyage,  and  Place  —  Com- 
mencemcnt  of  Risk. 

In  Garrigues  v.  Coxe,  1  Binn.  (Pa.)  592,  2 
Am.  Dec.  493,  where  the  insurance  was  "  at 
and  from,"  it  was  held  that  the  implied  war- 
ranty of  seaworthiness  was  sufficiently  com- 
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different  stages  during  which  the. subject-matter  insured  will  be  exposed  to 
different  degrees  or  kinds  of  peril,  or  the  ship  will  require  different  kinds 
of  equipment,  she  must  be  seaworthy  at  the  commencement  of  each  stage, 
but  it  is  sufficient  if  at  the  commencement  of  each  stage  she  is  seaworthy  for 
the  purpose  of  that  stage.1 

Different  Vessels.  —  Whether  the  warranty  of  seaworthiness,  in  the  case  of  a 
cargo  policy,  applies  to  different  vessels  in  the  course  of  the  voyage  or  only 
to  the  first  vessel,  seems  to  be  still  in  doubt.2 

(e)  Continuance  of  Seaworthiness.  —  While  the  insured  under  a  voyage  policy, 
whatever  be  the  nature  of  the  interest  insured,  impliedly  warrants  that  the 
vessel  snail  be  sufficiently  seaworthy  at  the  commencement  of  the  voyage  to 
encounter  all  common  perils  and  damages,  to  the  end  of  the  voyage,3  there 
is  no  implied  warranty  that  the  vessel  shall  continue  in  a  seaworthy  condition.4 

American  Exception.  — ■  Some  of  the  American  decisions  have  intimated  that 
there  is  an  implied  warranty  that  the  vessel  shall  be  kept  seaworthy,  but 
this  is  not  the  law.  It  is  held  in  the  United  States  that  for  a  loss  due  to  the 
unseaworthiness  of  the  vessel  there  can  be  no  recovery  if  the  insured  knew  of 
the  unseaworthiness,  and,  before  the  loss,  could  have  made  proper  repairs  and 
neglected  to  do  so;  but  if  the  vessel  was  seaworthy  when  she  sailed,  subse- 
quent unseaworthiness  due  to  the  negligence  of  the  insured  will  not  discharge 
the  underwriter  if  the  loss  results  from  the  perils  insured  against  and  was  not 
the  proximate  result  of  the  unseaworthiness.5    Such  neglect  or  misconduct 


plied  with  where  the  vessel  was  seaworthy 
before  the  risk  commenced,  although  she 
became  unfit  for  sea  before  the  voyage  com- 
menced, and  was  lost  in  consequence  of  un- 
seaworthiness, without  fault  of  the  assured. 

1.  Different  Equipments  at  Different  Stages  of 
Voyage. —  Dixon  v.  Sadler,  5  M.  &  W.  408; 
Biccard  v.  Shepherd,  14  Moo.  P.  C.  471;  Que- 
bec Marine  Ins.  Co.  v.  Commercial  Bank,  7 
Moo.  P.  C.  C.  N.  S.  1,  L.  R.  3  P.  C.  234;  Bouil- 
lon v.  Lupton,  15  C.  B.  N.  S  113,  109  E.  C.  L. 
113,  10  Jur.  N.  S.  422;  Gillespie  v.  British 
America  F.,  eic,  Assoc.,  7  U.  C.  Q.  B.  108; 
Treadwell  v.  Union  Ins.  Co.,  6  Cow.  (N.  Y.) 
270. 

Where  a  Defect  in  the  Boiler  of  a  Vessel  in- 
sured for  a  voyage,  including  both  river  and 
ocean  navigation,  was  such  as  to  disable  the 
vessel  almost  as  soon  as  she  got  into  salt 
water,  when  she  immediately  put  into  port 
for  repairs,  it  was  held  that  the  warranty 
of  sea  won  hiness  was  not  complied  with. 
Quebec  Marine  Ins.  Co.  v.  Commercial  Bank, 

7  Moo.  P.  C.  C.  N.  S.  1,  L.  R.  3  P.  C.  234. 

2.  Different  Vessels.  —  Van  Valkenburgh  v. 
Astor  Mut.  Ins.  Co.,  1  Bosw.  (N.  Y.)  61. 

3.  See  cases  cited  infra,  this  section,  What 
Constitutes  Unseaworthiness  —  Condition  of 
Vessel. 

4.  Continuance  of  Seaworthiness  Not  Implied  — 

England.  —  Bermon  v.  Woodbridge,  2  Dougl. 
788;  Holdsworth  v.  Wise,  7  B.  &  C.  794,  14  E. 
L.  C.  129;  Redman  v.  Wilson,  14  M.  &  W. 
476;  Gibson  v.  Small,  4  H.  L.  Cas.  398;  Wat- 
son v.  Clark,  1  Dow  344;  Jenkins  v.  Heycock, 

8  Moo.  P.  C.  351,  1  C.  L.  R.  406;  Biccard  v. 
Shepherd,  14  Moo.  P.  C.  471;  Holdsworth  v. 
Wise,  1  M.  &  R.  673,  17  E.  C.  L.  283;  Busk 
v.  Royal  Exch.  Assur.  Co.,  2  3.  &  Aid.  73; 
Walker  v.  Maitland,  5  B.  &  Aid.  171,  7  E.  C. 
L.  59;  Dixon  v.  Sadler,  5  M.  &  W.  405,  8  M. 
&  W.  895;  2  Arnould  on  Marine  Ins.  (6th  ed.) 
654. 


Canada.  —  Leroux  v.  Merchants'  Ins.  Co., 
Ramsay's  App.  Cas.  (L.  C.)  374;  Leduc  v. 
Western  Assur.  Co.,  25  L.  C.  Jur.  280,  I 
Dorion  (Quebec)  273;  Anchor  Marine  Ins. 
Co.  v.  Keith,  9  Can.  Sup.  Ct.  493,  4  Can. 
L.  T.  178;  Cross  v.  British  America  Ins.  Co., 
22  L.  C.  Jur.  10. 

United  States.  —  Donnell  v.  Columbian  Ins. 
Co.,  2  Sumn.  (U.  S.)  366. 

Maryland.  —  Merchants  Mut.  Ins.  Co.  v. 
Butler,  20  Md.  41. 

Massachusetts.  —  Starbuck  v.  New  England 
Marine  Ins.  Co.,  19  Pick.  (Mass.)  198;  Capen 
v.  Washington  Ins.  Co.,  12  Cush.  (Mass.)  517; 
Paddock  v.  Franklin  Ins.  Co.,  11  Pick. 
(Mass.)  232;  Copeland  v.  New  England  Marine 
Ins.  Co.,  2  Met.  (Mass.)  432. 

Missouri. —  Lockwood  v.  Sangamos  Ins.  Co., 
46  Mo.  71. 

New  York.  —  Walsh  v.  Washington  Marine 
Ins.  Co.,  3  Robt.  (N.  Y.)  202,  affirmed  32  N.  Y. 
427;  American  Ins.  Co.  v.  Ogden,  20  Wend. 
(N.  Y.)  287. 

Pennsylvania.  —  Peters  v.  Phoenix  Ins.  Co., 
3  S.  &  R.  (Pa.)  25. 

South  Carolina. — Miller  v.  Russell,  1  Bay 
(S.  Car.)  309. 

If  a  Vessel  be  Portworthy  at  the  time  when 
maritime  insurance  is  effected,  her  becoming 
unportworthy  shortly  afterwards  by  the  act  of 
those  in  charge  of  the  vessel  will  not  render 
the  insurance  void.  Cross  v.  British  America 
Ins.  Co.,  22  L.  C.  Jur.  10. 

5.  Insurer  Not  liable  for  Loss  Caused  by  Sep- 
arable Injury  Subsequently  Arising  —  United 
States.  -r~  Adderly  v.  American  Mut.  Ins.  Co., 
Taney  (U.  S.)  126;  Union  Ins.  Co.  v.  Smith, 
124  U.  S.  405;  Hazard  v.  New  England  Marine 
Ins.  Co.,  1  Sumn.  (U.  S.)  230;  Seaman  v.  En- 
terprise F.  &  M.  Ins.  Co..  21  Fed.  Rep.  7/8; 
Rouses  Insurance  Co.,  3  Wall.  Jr.  (C.C.)3°7- 

Louisiana.  —  Dupeyre  v.  Western  M.  & 
Ins.  Co.,  2  Rob.  (La.)  457,  38  Am.  Dec.  218. 
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does  not,  however,  apply  to  an  insurer  on  cargo.1 

(3)  Dependent  upon  Character  of  Vessel  and  Voyage.  —  Seaworthiness  is  a 
relative  term  and  depends  upon  both  the  nature  of  the  ship  and  the  character 
of  the  voyage  insured.2  Where  the  full  nature  of  the  vessel  is  disclosed  and 
she  is  made  as  seaworthy  as  her  character  permits,  it  is  sufficient.3  Nor  is  it 
necessary  that  the  vessel  shall  be  seaworthy  for  all  purposes.  If  she  is  sea- 
worthy only  for  the  service  in  which  she  is  at  the  time  engaged,4  and  to  meet 
the  ordinary  perils  of  the  voyage,  it  is  sufficient.5 

(4)  What  Constitutes  Unseaworthiness — (a)  Law  of  Place.  —  While  the  cases 
are  not  in  accord,  the  better  rule  would  seem  to  be  that  the  vessel  must  be 
seaworthy  according  to  the  usage  of  the  country  to  which  she  belongs,  and 
that  the  usage  of  the  place  of  contract  does  not  control.6 

(b)  Condition  of  Vessel.  —  The  vessel,  when  she  sails,  must  be  sufficiently  stanch 
and  sound  to  meet  the  ordinary  perils  of  the  voyage  on  which  she  is  engaged 
to  the  end  of  such  voyage,7  and  in  a  suitable  condition  to  carry  the  cargo 
put  on  board  or  intended  to  be  put  on  board.8    She  must  be  properly  built,9 


Massachusetts.  —  Putnam  v.  Wood,  3  Mass. 
481,  3  Am.  Dec.  179;  Copeland  v.  New  Eng- 
land Marine  Ins.  Co.,  2  Met.  (Mass.)  442;  Star- 
buck  v.  New  England  Marine  Ins.  Co.,  19 
Pick.  (Mass.)  198;  Paddock  v.  Franklin  Ins. 
Co.,  11  Pick.  (Mass.)  227;  Capen  v.  Washing- 
ton Ins.  Co.,  12  Cush.  (Mass.)  517;  Hoxie  v. 
Pacific  Mut.  Ins.  Co.,  7  Allen  (Mass.)  211; 
Chase  v.  Eagle  Ins.  Co.,  5  Pick.  (Mass.)  51; 
Taylor  v.  Lowell,  3  Mass.  331,  3  Am.  Dec.  141; 
Deblois  v.  Ocean  Ins.  Co.,  16  Pick.  (Mass.) 
308,  28  Am.  Dec.  245. 

New  York.  —  Hays  v.  Phenix  Ins.  Co.,  57 
N.  Y.  Super.  Ct.  199,  affirmed  127  N.  Y.  656; 
American  Ins.  Co.  v.  Ogden,  15  Wend.  (N.  Y.) 
532,  20  Wend.  (N.  Y.)  287;  Hathaway  v.  Sun 
Mut.  Ins.  Co.,  8  Bosw.  (N.  Y.)  33;  Brioso  v. 
Pacific  Mut.  Ins.  Co.,  4  Daly  (N.  Y.)  252. 

Pennsylvania.  — Peters  v.  Phoenix  Ins.  Co., 
3  S.  &  R  (Pa.)  25. 

Tennessee.  —  Stewart  v.  Tennessee,  M.  &  F. 
Ins.  Co.,  1  Humph.  (Tenn.)  242. 

Wisconsin.  —  Merchants'  Mut.  Ins.  Co.  v. 
Sweet,  6  Wis.  670. 

After  a  Boat  Has  Been  Injured  by  one  of  the 
perils  insured  against,  and  partially  repaired 
so  as  merely  10  enable  her  to  run,  the  running 
her  in  this  unseaworthy  state,  in  good  faith, 
to  a  place  where  she  can  be  finally  repaired 
does  not  avoid  the  policy.  Gazzam  v.  Cincin- 
nati Ins.  Co  ,  6  Ohio  71;  Howell  v.  Cincinnati 
Ins.  Co.,  7  Ohio(pt.  i.)  276 ;  Cudworth  v.  Soulh 
Carolina  Ins.  Co.,  4  Rich.  L.  (S.  Car.)  416,  55 
Am.  Dec.  692;  Merchants'  Mut.  Ins.  Co.  v. 
Sweet,  6  Wis.  670. 

1.  Exception  in  Case  of  Cargo  Owners.  — 
Mathews  v.  Howard  Ins.  Co.,  11  N.  Y.  g; 
Brioso  v.  Pacific  Mut.  Ins.  Co.,  4  Daly  (N.  Y.) 
252. 

Where,  after  an  injury  to  a  vessel  by  a  peril 
insured  against,  the  boat  is  able  to  sail,  and 
does  sail,  to  a  landing,  and  repairs  are  there 
omitted  by  the  master,  because  he  believes 
them  unnecessary,  or,  repairs  being  impracti- 
cable, he  omits  to  transship  the  cargo,  which  is 
lost  by  reason  of  injury  to  the  boat,  the  under- 
writers will  be  discharged,  the  master  being, 
in  such  case,  the  assent  of  the  owners.  Stew- 
art v.  Tennessee  M.  &  F.  Ins.  Co.,  I  Humph. 
(Tenn.)  242. 

2.  Nature  of  Vessel  and  Character  of  Voyage 
Must  Be  Considered.  —  Daniels  v.  Harris,  L.  R. 


10  C.  P.  1;  Clapham  v.  Langton,  34  L.  J.  Q. 

B.  46,  12  W.  R.  1011,  10  L.  T.  N.  S.  875.  See 
also  Burges  v.  Wkkham,  3  B.  &  S.  669,  113  E. 

C.  L.  669. 

3.  River  Vessels  on  Ocean  Voyage.  —  Turnbull 

v.  Janson,  36  L.  T.  N.  S.  635,  3  Asp.  M.  Cas. 
433;  Clapham  v.  Langton,  34  L.  I.  Q.  B.  46, 
12  W.  R.  1011,  10  L.  T.  N.  S.  875;  Rogers  v. 
Sun  Mut.  Ins.  Co.,  46  N.  Y.  Super.  Ct.  65; 
Thebaud  v.  Phcenix  Ins.  Co.,  52  Hun  (N.  Y.) 
495;  Thebaud  v.  Great  Western  Ins.  Co.,  155 
N.  Y.  516,  affirming  84  Hun  (N.  Y.)  1. 

Raft  under  Tow. —  See  Moores  v.  Louisville 
Underwriters,  14  Fed.  Rep.  226. 

4.  Seaworthy  for  Service  in  Which  Engaged.  — 
Knill  v.  Hooper,  2  H.  &  N.  277;  Gibson  v.  Small, 
4  H.  L.  Cas.  418;  Annen  v.  Woodman,  3 
Taunt.  299;  Moores  v.  Louisville  Underwriters, 
14  Fed.  Rep.  226;  Cobb  v.  New  England  Mut. 
Marine  Ins.  Co.,  6  Gray  (Mass.)  192. 

Vessel  under  Tow.  —  A  vessel  may  be  unsea- 
worthy for  the  purposes  of  self-propulsion  and 
still  be  seaworthy  to  be  towed  by  another  ves- 
sel, as  in  the  case  of  a  propeller  with  a  broken 
shaft.    Union  Ins.  Co.  v.  Smith,  124  U.  S.  405. 

5.  Ordinary  Perils.  —  Watson  v.  Insurance 
Co.  of  North  America,  2  Wash.  (U.  S.)  480. 

6.  Law  of  Domicil  Controls.  —  Tidmarsh  v. 
Washington  F.  &  M.  Ins.  Co.,  4  Mason  (U.  S.) 
439;  1  Parsons  on  Marine  Ins.  134,  386;  2  Ar- 
nould  on  Marine  Ins.  (6th  ed.)  669.  But  see 
contra,  Cook  v.  Greenock  Mut.  Ins.  Co.,  5  C. 
C.  Sc.  246. 

7.  Vessel  Must  Be  Stanch  and  Sound  for  Entire 
Voyage.  —  Wilkie  v.  Geddes,  3  Dow  57;  Wed- 
derbutn  v.  Bell,  1  Campb.  1;  Buchanan  v. 
Faber,  4  Com.  Cas.  223;  Watson  v.  Insurance 
Co.  of  North  America,  2  Wash.  (U.  S.)  480J 
Bullard  v.  Roger  Williams  Ins.  Co.,  I  Curt. 
(U.  S.)  148;  The  Orient,  16  Fed.  Rep.  916; 
Merchants' Ins.  Co.  v.  Morrison,  62  III.  246,  14 
Am.  Rep.  93;  Myers  v.  Girard  Ins.  Co.,  26 
Pa.  St.  192;  Hudson  v.  Williamson,  3  Brev. 
(S.  Car  )  342;  Lemelin  v.  Montreal  Assur.  Co., 

1  Quebec  337;  Reed  v.  Philps,  13  N.  Bruns.  172. 

8.  Fit  to  Carry  Cargo. —  Schultz  v.  Pacific 
Ins.  Co.,  14  Fla.  73;  Wex  v.  Boatman's  F.  Ins. 
Co.,  (Supm.  Ct.  Spec.  T.)  11  N.  Y.  St.  Rep.  713. 
See  also  Abbott  v.  Broome,  1  Cat.  (N.  Y.)  292, 

2  Am.  Dec.  187. 

9.  Vessel  Must  Be  Properly  Built.  —  Watt  v. 
Morris,  I  Dow  32. 
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and  not  worn  out.1  But  she  need  not  be  of  the  most  skilful  construction. 
A  construction  for  vessels  of  the  kind  and  the  service  in  which  she  is  engaged 
is  sufficient.2 

(c)  Loading.  —  The  vessel  must  be  so  loaded  and  trimmed  as  to  be  able  to 
encounter  without  danger  all  the  ordinary  incidents  of  an  intended  voyage.3 
It  does  not  satisfy  the  warranty  that  by  a  jettison  the  vessel  can  be  made 
seaworthy.4  She  must  also  be  sufficiently  ballasted.5  and  the  cargo  and 
supplies  must  be  properly  stowed.6 

(d)  Equipment.  —  The  vessel  must  be  properly  equipped  for  the  voyage 
insured  7  and  for  the  cargo  carried,8  with  sufficient  sails,9  cables  and  anchors,10 
compass,1 1  machinery  18  in  good  repair,13  and  stores  and  supplies, 14  though  not 
necessarily  stores  and  supplies  required  by  law.15 


1.  Vessel  Must  Not  Be  Worn  Out. —  Douglas 
v.  Scougall,  4  Dow  276. 

"  Good-weather  "  Vessel.  —  The  fact  that  the 
vessel  might  have  performed  the  voyage  in 
good  weather  is  not  sufficient.  Hudson  v. 
Williamson,  3  Brev  (S.  Car.)  342. 

2.  Most  Skilful  Construction  Not  Necessary.  — 
Moores  v.  Louisville  Underwriters,  14  Fed. 
Rep.  226. 

3.  Overloaded  or  Out  of  Trim.  —  Daniels  v.  Har- 
ris, L.  R.  10  C.  P.  1;  Biccard  v.  Shepherd,  14 
Moo.  P.  C  471;  Foley  v.  Tabor,  2  F.  &  F.  663; 
Anderson  Lumber  Co.  v.  Greenwich  Ins.  Co., 
79  Fed.  Rep.  125;  Cincinnati  Mut.  Ins.  Co.  v. 
May,  20  Ohio  21 1. 

Whether  a  Vessel  Is  Unduly  Laden  depends 
upon  her  capacity,  not  upon  the  depth  of  water 
upon  the  shoals  and  bars  in  the  river  in  which 
she  is  being  navigated.  The  capacity  of  the 
craft,  not  the  capacity  of  the  river,  is  to  control 
in  deciding  such  question.  Cincinnati  Mut. 
Ins.  Co.  v.  May,  20  Ohio  211. 

4.  Jettison  to  Render  Seaworthy.  —  Daniels  v. 
Harris,  L.  R.  10  C.  P.  1;  Schultz  v.  Pacific 
Ins.  Co.,  14  Fla.  73. 

Subsequent  Unloading  of  Part.  —  In  Weir  v. 
Aberdeen.  2  B.  &  Aid.  320,  under  a  policy  "  at 
and  from,"  it  was  held  that  the  insurer  was 
liable  notwithstanding  the  vessel  was  over- 
loaded and  therefore  unseaworthy  when  she 
commenced  her  voyage,  where  permission  was 
afterwards  given  to  unship  part  of  her  cargo, 
and  she  was  afterwards  lost. 

5.  Ballast.  —  Sadler  v.  Dixon,  8  M.  &  W.  895, 
5  M.  &  W.  414;  Deblois  v.  Ocean  Ins.  Co.,  16 
Pick.  (Mass.)  303,  28  Am.  Dec.  245. 

6.  Stowage.  —  Chase  v.  Eagle  Ins.  Co.,  5  Pick. 
(Mass  )  51. 

7.  Proper  Equipment  for  Intended  Voyage.  — 

Merchants'  Ins.  Co.  v.  Morrison,  62  111.  246, 
14  Am.  Rep.  93. 

The  Absence  of  Cabin  Doors  (slides  being  used) 
and  tarpaulins  to  cover  hatches,  has  been  held 
not  to  make  the  vessel  unseaworthy.  Bell  v. 
Reed,  4  Binn.  (Pa.)  127,  5  A.n.  Dec.  398. 

8.  Equipment  Must  Be  Sufficient  for  Cargo.  — 
Sleigh  v.  Tyser,  (1900)  2  Q.  B.  333;  McCargo 
v.  Merchants  Ins.  Co.,  10  Rob.  (La.)  334  ;  Lock- 
ett  v.  Merchants  Ins.  Co.,  10  Rob.  (La.)  339. 

9.  Sails.  —  Wedderburn  v.  Bell,  1  Campb.  1, 
holding  that  the  vessel  must  have  sufficient 
sails,  not  only  to  endure  the  common  perils, 
but  to  enable  her  to  keep  her  speed  to  escape 
an  enemy. 

10.  Cables  and  Anchors.  —  Wilkie  v.  Geddes,  3 
Dow  57,  15  Rev.  Rep.  17;  Pope  v.  Swiss  Lloyds 


Ins.  Co.,  4  Fed.  Rep.  153,  6  Sawy.  (U.  S.)  533; 
Lawton  v.  Royal  Canadian  Ins.  Co.,  50  Wis. 
163. 

Test  of  Cables.  —  In  a  policy  by  a  member  of 
a  mutual  insurance  club,  there  was  a  memo- 
randum that  all  ships  were  to  be  inspected 
and  approved  by  a  committee  of  the  club,  and 
that  all  chain  cables  were  to  be  properly 
tested;  and  it  was  held,  in  an  action  for  a 
loss,  that  this  was  not  a  condition  precedent 
which  made  it  necessary  for  the  insured  to 
prove  that  a  chain  cable  had  been  tested  previ- 
ously to  the  voyage.  Harrison  v.  Douglas,  6 
N.  &  M.  180,  3  Ad.  &  El.  396,  30  E.  C.  L.  125, 

I  Hurl  &  W.  380. 

11.  Defective  Compass.  —  Richelieu,  etc.,  Nav. 
Co.  v.  Boston  Marine  Ins.  Co.,  26  Fed.  Rep. 
596.  See  also  M'Closkie  v.  Glasgow,  etc., 
Marine  Ins.  Co.,  6  C.  C.  Sc.  2. 

A  Compass  Deflected  by  Iron  Fastenings  near  it 
has  been  held  not  to  render  the  vessel  unsea- 
worthy, as  it  could  readily  be  fixed.  Stanwood 
v.  Rich,  1  Phillips  Ins.  701. 

12.  The  Machinery  of  a  Steam  Vessel  must  be 
properly  constructed  and  of  sufficient  power  to 
perform  the  voyage  insured.  Quebec  Marine 
Ins.  Co.  v.  Commercial  Bank,  L.  R.  3  P.  C. 
234;  Myers  v.  Girard  Ins.  Co.,  26  Pa.  St.  192. 

13.  Machinery  Needing  Repairs. — The  warranty 
is  not  complied  with  where  defects  existed  in 
the  boiler  at  the  time  of  sailing,  rendering  re- 
pairs to  it  after  sailing  necessary.  Quebec 
Marine  Ins.  Co.  v.  Commercial  Bank,  7  Moo. 
P.  C.  C.  N.  S.  I,  reversing  13  L.  C  Jur.  267. 

14.  Stores  and  Supplies.  — Woolf  v.  Claggett, 
3  Esp.  258;  Stewart  v.  Wilson,  12  M.  &  W.  11; 
Watt  1.  Morris,  I  Dow  32;  Wedderburn  v. 
Bell,  1  Campb.  1. 

Where  a  vessel,  not  being  out  an  unusual 
length  of  time,  was  without  firewood,  oil,  or 
candles,  so  that  fcr  want  of  necessary  light 
she  was  obliged  to  slacken  sail  at  night,  and 
was  retarded  in  her  voyage,  it  was  held  that 
she  was  not  seaworthy.  Fontaine  v.  Phoenix 
Ins.  Co.,  10  Johns.  (N.  Y.)  58. 

15.  Noncompliance  with  Law.  —  The  fact  that 
the  vessel  does  not  carry  the  supplies  required 
by  law  or  that  they  are  stored  contrary  to  its 
provision  does  not  ipso  facto  render  the  vessel 
unseaworthy.    Deshon  v.  Merchants'  Ins.  Co., 

II  Met.  (Mass.)  199:  Warren  v.  Manufacturers' 
Ins.  Co.,  13  Pick.  (Mass.)  518,  25  Am.  Dec.  341. 

Noncompliance  with  Rule  as  to  Inspection.  — 
Where  a  rule  of  the  association  provided 
that  the  managing  underwriters  should  survey 
each  ship  insured,  in  hull  and  materials,  once 
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(e)  Officers  and  Crew  —  aa.  In  General.  —  The  vessel  when  she  sails  must  be 
provided  with  a  muster  and  crew  of  competent  skill,  adequate  to  discharge 
the  usual  duties  and  to  meet  the  usual  dangers  to  which  the  vessel  is  exposed 
on  the  voyage  insured.1 

bb.  Master.  —  The  master  must  be  a  person  of  competent  skill  to  navi- 
gate the  vessel  on  the  voyage  insured.*  But  a  vessel  having  in  fact  a  com- 
petent sailing  master  is  not  unseaworthy  because  her  registered  master  has  no 
nautical  skill  and  acts  only  as  supercargo.3 

cc.  Other  Officers.  —  There  must  also  be  another  officer  on  board  who 
understands  navigation  and  is  able  to  take  the  master's  place  on  his  disability.4 

dd.  Pilots  —  Effect  of  Custom.  — Under  the  rule  above  stated  as  to  the 
employment  of  a  competent  master  and  crew  to  meet  the  exigencies  of  the 
voyage,  it  follows  that  there  must  be  some  person  on  board  competent  to 
pilot  the  vessel  in  and  out  of  harbors.  If  there  is  any  one  on  board  competent 
for  such  purpose,  a  failure  to  take  a  pilot  in  navigating  waters  where  it  is  usual 
and  customary  to  take  one  does  not  render  the  vessel  unseaworthy.5 

Pilot  Must  Be  Taken  when  Navigation  Requires.  —  But  where  there  is  an  estab- 
lishment of  pilots  at  the  port,  and  the  nature  of  the  navigation  requires  one, 
the  master  must  take  a  pilot  on  board.6  So  if  in  the  course  of  her  voyage  the 
master  arrives  in  a  port  or  place  where  a  pilot  is  necessary,  and  takes  one  on 
board,  he  ought  not  to  dismiss  him  before  the  necessity  has  ceased.7 

inability  to  Obtain  Pilot.  —  The  insured  may  rely  upon  custom  for  the  pur- 
pose of  obtaining  such  pilot,  and  where  the  master,  being  unable  at  the  time 
to  secure  a  pilot,  feels  justified  by  impending  danger  or  urgent  necessity  in 
attempting  to  leave  or  make  a  harbor  without  a  pilot,  and  a  loss  occurs,  the 
insurer  is  not  discharged.8 

laws  Requiring  Pilots.  —  Where  a  positive  law  requires  a  pilot  to  be  taken,  the 
rule  in  England  seems  to  be  that  the  vessel  is  unseaworthy  if  without  one.9 

Duer  (N.  Y.)  234.  This  case  was  criticised  in 
The  Dubuque,  2  Abb.  (U  S.)  20. 

Intoxication  in  a  single  instance  where  previ- 
ous  good  character  and  competency  are  es- 
tablished does  not  prove  incompetency  of 
the  master.  Rogers  v.  yElna  Ins.  Co.,  76  Fed. 
Rep.  569. 

4.  Other  Officers.  —  Clifford  v.  Hunter,  M.  & 
M.  103,  3  C  &  P.  16,  14  E.  C.  L.  189;  Copeland 
v.  New  England  Marine  Ins.  Co.,  2  Met. 
(Mass.)  446. 

The  Competency  of  the  Mate  must  be  deter- 
mined in  relation  to  the  particular  service  to 
be  performed.  In  a  coasting  voyage  an  officer 
of  the  same  skill  is  not  required,  as  in  the 
case  of  a  long  and  perilous  voyage  to  a  remote 
part  of  the  globe.  Hutchins  v.  Ford.  82  Me. 
3D3. 

5.  Pilot  Need  Not  Be  Taken  Where  Master  Com- 
petent to  Navigate. —  Phillips  v.  Headlam,  2 
B.  &  Ad.  380,  22  E.  C.  L.  104;  Lapene  v.  Sun 
Ins.  Co.,  8  La.  Ann.  r,  58  Am.  Dec.  668,  note; 
Keeler  v.  Fireman's  Ins.  Co.,  3  Hill  (N.  Y.) 
250;  M'Millan  v.  Union  Ins.  Co.,  Rice  L.  (S. 
Car.)  248,  33  Am.  Dec.  112. 

6.  Pilot  Must  Be  Taken  when  Navigation  Re- 
quires.—  Phillips  v.  Headlam,  2  B.  &  Ad. 
380,  22  E.  C.  L.  104. 

7.  Premature  Dismissal.  —  Law  v.  Hollings- 
worth,  7  T.  R.  156. 

8.  Inability  to  Obtain  Pilot.  —Phillips  v.  Head- 
lam, 2  B.  &  Ad.  382,  22  E.  C.  L.  105;  De  Pau 
v.  Jones,  1  Brev.  (S.  Car.)  437. 

9.  Laws  Requiring  Pilots  —  English  Rule.  — 
Law  v.  Hollingsworth,  7  T  R.  156;  Holling- 
worlh  v.  Brodrick,  7  Ad.  &  El.  44,  34  E.  C.  L. 


a  year,  without  distinction,  and  order  such 
stores  and  repairs  as  they  might  deem  neces- 
sary, which  stores  must  be  got  and  repairs  done 
on  due  notice  being  given,  otherwise  the  ship 
shoald  not  be  insured,  it  was  held  that  the 
effect  of  not  complying  with  an  order  of  the 
managing  underwriters  was  that  the  ship 
must  be  considered  unseaworthy  and  that  a 
policy  which  had  thereiofore  been  effected  on 
her  was  void.  Stewart  v.  Wilson,  12  M.  &  W. 
11,  7  Jur.  1020. 

1.  Officers  and  Crew  Competent  for  Voyage  Re- 
quired. —  Shore  v.  Bentall.  7  B.  &  C.  798,  note, 
14  E.  C.  L.  130,  note,  1  M.  &  R.  111;  Wedder- 
burn  v.  Bell,  1  Campb.  1;  Hunter  v.  Potts,  4 
Campb.  203;  Busk  v.  Royal  Exch.  Assur.  Co., 
2  B.  &  Aid.  73;  M'Lanahan  v.  Universal  Ins. 
Co.,  1  Pet.  (U.  S.)  183;  Schultz  v.  Pacific  Ins. 
Co.,  14  Fla.  73;  Hutchins  v.  Ford,  82  Me.  363; 
Copeland  v.  New  England  Marine  Ins.  Co.,  2 
Met.  (Mass.)  444;  Dow  v.  Smith,  1  Cai.  (N.  Y.) 
32;  Walden  v.  New  York  Firemen  Ins.  Co.,  12 
Johns.  (N.  Y.)  128;  Silva  v.  Low,  1  Johns.  Cas. 
(N.  Y.)  184;  Draper  v.  Commercial  Ins.  Co., 
21  NT.  Y.  378,  4  Duer  (N.  Y.)  234. 

2.  Competency  of  Master.  —  Tait  v.  Levi.  14 
East  481 ;  Tread  well  v.  Union  Ins.  Co.,  6  Cow. 
(N.  Y.)  270. 

Knowledge  of  Ports.  —  Where  the  master  of  a 
vessel  on  a  vovage  up  the  Mediterranean,  on 
the  coast  of  Spain,  could  not  distinguish  be- 
tween the  ports  of  Barcelona  and  Tarragona, 
it  was  held  that  he  was  no:  competent.  Tait 
v.  Levi,  14  East  481. 

3.  Registered  Master  Incompetent.  —  Draper  v. 
Commercial  Ins.  Co.,  21  N.  Y.  278,  reversing  4 
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But  in  the  United  States  the  failure  to  take  a  pilot  in  such  case,  only  raises  a 
presumption  of  unseaworthiness,  which  may  be  overcome  by  showing  that 
there  was  a  person  on  board  competent  to  navigate  the  vessel.1 

ee.  Crew  — Number  of  Crew.  — A  night  crew  is  not  required  on  a  day  voyage.8 
Nor  need  the  master  and  a  full  crew  be  on  board  when  the  vessel  breaks 
ground;3  but  the  vessel  is  not  sufficiently  manned  where,  having  a  sufficient 
number  for  one  part  of  the  voyage,  or  having  a  crew  shipped  for  part  of  the 
voyage  only,  she  is  obliged  to  deviate  to  obtain  more  men  for  another  part  of 
the  voyage.4  Where  the  insured  has  an  election  as  to  the  voyage  to  be  pur- 
sued, the  warranty  of  seaworthiness  as  to  the  crew  is  complied  with  if  the 
vessel  has  a  competent  force  to  pursue  any  part  of  her  adventure  and  can  be 
safely  navigated  home.5  The  crew  need  not  be  as  large  as  the  official  license 
requires,  if  it  is  in  fact  sufficient  to  handle  the  vessel.6  Nor  is  the  vessel 
unseaworthy  because  of  a  noncompliance  with  the  statute  as  to  an  agree- 
ment in  writing  with  the  seamen.7 

Competency  of  Crew.  —  The  vessel  is  not  seaworthy  if  she  sets  sail  with  a  crew 
so  intoxicated  as  to  be  unable  properly  to  perform  the  ship's  duty,8  or  with 
a  chief  engineer  who  has  never  before  been  to  sea  and  is  ignorant  of  the 
management  of  boilers  in  salt  water.9 

(f)  Temporary  Deficiencies.  —  A  mere  temporary  deficiency  at  the  commence- 
ment of  the  voyage  which  may  be  easily  remedied  is  not  a  breach  of  the 
warranty.10 

(5)  Evidence  and  Burden  of  Proof —  (a)  Presumption  of  Seaworthiness.  —  It  has 
been  held  that  as  seaworthiness  at  the  outset  is  a  condition  precedent,  the 
insured  must  in  the  first  instance  show  that  the  vessel  was  seaworthy  when 
she  sailed,  but  general  testimony  to  this  effect  is  sufficient.11    However,  the 


30;  Sadler  v.  Dixon,  8  M.  &  W.  900:  Copeland 
v.  New  England  Marine  Ins.  Co.,  2  Met. 
(Mass.)  432. 

1.  Rule  in  United  States. — Keeler  v.  Fireman's 
Ins.  Co.,  3  Hill  (N.  Y.)  250;  Borland  v.  Mer- 
cantile Mut.  Ins.  Co.,  46  N.  Y.  Super.  Cl.  443; 
Flanigan  v.  Washington  Ins.  Co.,  7  Pa.  St. 
306. 

Government  Officers.  —  The  fact  that  the 
officers  navigating  a  government  vessel  in 
waters  where  licensed  pilots  are  required  are 
not  licensed  pilots  does  not  prima  facie  render 
the  vessel  unseaworthy.  Hathaway  v.  St. 
Paul  F.  &  M.  Ins.  Co.,  I  McCrary  (U.  S.)  25. 

A  Clause  in  the  Policy  expressly  providing  that 
the  master  or  mate  may  act  as  pilot  in  certain 
specified  waters  does  not  negative  their  cus- 
tomary right  to  act  as  pilot  in  other  parts  of 
the  voyage.  Keeler  v.  Fireman's  Ins.  Co.,  3 
Hill  (N.  Y.)  250. 

Competency  of  Pilots,  —  A  pilot  familiar  with 
the  channel  and  bars  in  the  harbor  who  has 
been  in  the  habit  of  piloting  seagoing  vessels 
across  the  bar  is  acompetent  pilot,  though  not 
regularly  licensed  as  such.  Domingo  v.  Mer- 
chants' Mut.  Ins.  Co.,  19  La.  Ann.  479. 

2.  Day  Crew  for  Day  Voyage.  —  Louisville  Ins. 
Co.  v.  Monarch,  99  Ky.  578. 

3.  Pull  Crew  Not  Required  at  Time  of  Breaking 
Ground.  —  M'Lanahan  v.  Universal  Ins.  Co.,  I 
Pet.  (U.  S.)  184. 

A  Ship's  Carpenter  is  not  necessary  where  the 
voyage  is  short,  as  from  New  York  to  Liver- 
pool, and  extra  spars  and  cordage  can  be  easily 
carried.  Walsh  v.  Washington  Marine  Ins. 
Co.,  3  Robt.  (N.  Y.)  208,  affirmed  32  N.  Y.  427. 

4.  Deviation  to  Obtain  Crew.  —  Forshaw  v. 
Chabert,  3  Brod.  &  B.  158,  7  E.  C.  L.  389,  6 


Moo.  369;  Cruder  v.  Pennsylvania  Ins.  Co...  2 
Wash.  (U.  S.)  339;  Silva  v.  Low,  1  Johns.  Cas. 
(N.  Y.)  198. 

5.  Election  as  to  Voyage.  —  Hucks  v,  Thorn- 
ton, Holt  N.  P.  30,  3  E.  C.  L.  22. 

6.  Noncompliance  with  Official  License.  — 
Louisville  Ins.  Co.  v.  Monarch,  99  Ky.  578. 

7.  Noncompliance  with  Shipping  Act.  —  Red- 
mond v.  Smith,  2  Dowl.  &  L.  280,  8  Scott  N. 
R.  250,  8  Jur.  711 

8.  Intoxicated  Crew,  —  U.  S.  v.  Hunt,  2  Storv 
(U.  S.)  120. 

9.  Incompetent  Engineer.  —  Quebec  Marine 
Ins.  Co.  v.  Commercial  Bank,  7  Moo.  P.  C.  C. 
N.  S.  1,  reversing  13  L.  C.  Jur.  267. 

10.  Temporary  Deficiency.  —  U.  S.  v.  Hunt,  2 
Story  (U.  S.)  121  (intoxication  of  sailors);  Stan- 
wood  v.  Rich,  1  Phillips  Ins.  726  (a  slight  de- 
fect in  the  compass);  Chase  v.  Eagle  Ins.  Co., 
5  Pick.  (Mass.)  51  (vessel  out  of  trim). 

11.  Burden  of  Proving  Seaworthiness  Held  to  Be 
on  Assured.  —  Tidmarsh  v.  Washington  F.  & 
M.  Ins.  Co.,  4  Mason  (U.  S.)  440  (Story,  J.); 
Ward  v.  China  Mut.  Ins.  Co.,  44  Fed  Rep.  43; 
Voisin  v.  Commercial  Mut.  Ins.  Co.,  67  Hun 
(N.  Y.)  365;  Moses  v.  Sun  Mut.  Ins.  Co.,  I 
Duer  (N.  Y.)  159;  VanVliet  v.  Greenwich  Ins. 
Co.,  14  Daly  (N.  Y.)  196;  Rogers  v.  Sun  Mut. 
Ins.  Co.,  46  N,  Y.  Super.  Ct.  65;  Borland  v. 
Mercantile  Mut.  Ins.  Co.,  46  N.  Y.  Super.  Ct, 
433;  Starbuck  v.  Phcenix  Ins.  Co.,  10  N,  Y. 
App.  Div.  198;  Van  Wickle  v.  Mechanics,  etc., 
Ins.  Co.,  97  N.  Y.  350;  Berwind  v.  Greenwich 
Ins.  Co.,  114  N.  Y.  231;  Brown  v.  Girard,  4 
Yeates  (Pa.)  115,  2  Am.  Dec.  400.  See  also 
Waison  v.  Insurance  Co.  of  North  America,  2 
Wash.  (U.  S.)  480;  Slocovich  v.  Orient  Mut. 
Ins.  Co.,  108  N.  Y.  56. 
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more  general  and  probably  the  better  rule  is  that  seaworthiness  at  the  com- 
mencement of  the  voyage  is  to  be  presumed,  casting  on  the  insurer  the  onus 
of  showing  unseaworthiness.1 

(b)  Shifting  of  Burden  of  Proof.  —  Where  soon  after  sailing  the  vessel  proves  to 
be  defective  or  springs  a  leak  without  apparently  encountering  any  sea  peril, 
the  presumption  arises  that  she  was  unseaworthy  when  she  sailed. a  And  so 
when  a  vessel  suddenly  sinks  in  port  and  no  specific  cause  is  known  it  will  be 
presumed  that  she  was  unseaworthy  when  the  risk  attached.3  These,  how- 
ever, are  only  inferences  of  fact  and  not  presumptions  of  law,  and  they  may 
be  rebutted  by  clear  evidence  that  the  vessel  was  seaworthy  when  she  sailed, 
or,  in  the  case  of  a  vessel  in  port,  when  the  risk  attached.4 

(c)  Evidence  —  aa.  To  Overcome  Presumption  of  Seaworthiness.  —  The  Evidence  Is 
Sufficient  to  overcome  the  presumption  of  seaworthiness,  where  it  appears  that 
the  vessel  was  lost  by  springing  a  leak  and  foundering  in  moderate  weather,8 


1.  Bule  that  Seaworthiness  Is  Presumed  —  Eng- 
land,—  Davidson  v.  Burnand,  L.  R.  4  C.  P. 
117;  Pickup  v.  Thames,  etc..  Marine  Ins.  Co., 
3  Q.  B.  D.  594;  Watson  v.  Clark,  I  Dow  336; 
Paiker  v.  Potts,  3  Dow  23. 

United  States.  —  Adderly  v.  American  Mut. 
Ins.  Co.,  Taney  (U.  S.)  126;  Bullard  v.  Roger 
Williams  Ins.  Co.,  1  Curt.  (U.  S.)  148;  Lunt  v. 
Boston  Marine  Ins.  Co.,  6  Fed.  Rep.  562; 
Moores  v.  Louisville  Underwriters,  14  Fed. 
Rep.  226;  Guy  v.  Citizens'  Mut.  Ins.  Co.,  30 
Fed.  Rep.  695;  Earnmoor  v.  California  Ins. 
Co.,  40  Fed.  Rep.  847. 

Florida.  —  Schultz  v.  Pacific  Ins.  Co.,  14 
Fla.  73. 

Louisiana.  —  Snethen  v.  Memphis  Ins.  Co., 
3  La.  Ann.  474,  48  Am.  Dec.  462. 

Maine.  —  Hutchins  v.  Ford,  82  Me.  370; 
Dodge  v.  Boston  Marine  Ins.  Co.,  85  Me.  215. 

Maryland.  —  Field  v.  Insurance  Co.  of  North 
America,  3  Md.  244. 

Massachusetts.  —  Taylor  v.  Lowell,  3  Mass. 
331,  3  Am.  Dec.  141;  Paddock  v.  Franklin  Ins. 
Co.,  11  Pick.  (Mass)  227;  Martin  v.  Fishing 
Ins.  Co.,  20  Pick.  (Mass.)  397;  Merchants'  Ins. 
Co.  v.  Clapp,  11  Pick.  (Mass.)  56;  Starbuck  v. 
New  England  Marine  Ins.  Co.,  19  Pick. 
(Mass.)  198. 

Pennsylvania.  —  Myers  v.  Girard  Ins.  Co., 
26  Pa.  St.  192. 

South  Carolina.  —  Miller  v.  South  Carolina 
Ins.  Co.,  2  McCord  L.  (S.  Car.)  336,  13  Am. 
Dec.  734,  note. 

In  Baichelder  v.  Insurance  Co.  of  North 
America,  30  Fed.  Rep.  459,  where  the  vessel, 
being  unseaworthy,  found  it  necessary  to  re- 
turn 10  port,  afier  which  insurance  was  effected 
on  het  cargo  without  notice  of  such  fact,  it 
was  held  that  the  burden  was  shifted,  and  the 
assured  must  show  that  the  vessel  was  sea- 
worthy when  she  finally  sailed. 

2.  Shifting  Burden  of  Proof  —  Defects  Discovered 
8oon  After  Sailing  —  England.  —  Watson  v. 
Clark,  1  Dow  344;  Munro  v.  Vandam,  I  Park 
Marine  Ins.  (8ih  ed.)  469;  Parker  v.  Potts,  3 
Dow  23;  Douglas  v.  Scougall,  4  Dow  269; 
Pickup  v.  Thames,  etc.,  Marine  Ins.  Co.,  3  Q. 
B.  D.  59+- 

Canada.  —  Irvine  v.  Nova  Scotia  Marine  Ins. 
Co.,  2  Nova  Scotia  Dec.  510;  Myles  v.  Mont- 
real Ins.  Co..  20  U.  C.  C.  P.  283;  Dawson 
v.  Home  Ins.  Co.,  21  U.  C.  C.  P.  20;  Coons  v. 
yttna  Ins.  Co.,  18  U.  C.  C.  P.  305,  affirmed  19 
U.  C.  C.  P.  235. 


United  States.  —  The  Gulnare,  42  Fed.  Rep. 
861 

Louisiana.  —  Pointer  v.  Merchants'  Mut  Ins. 
Co.,  20  La.  Ann.  100;  Rugely  v.  Sun  Ins.  Co., 
7  La.  Ann.  279,  56  Am.  Dec.  603;  Parker  v. 
Union  Ins.  Co.,  15  La.  Ann.  688. 

Maine. — Treat  v.  Union  Ins.  Co.,  56  Me. 
231,  96  Am.  Dec.  447;  Dodge  v.  Boston  Marine 
Ins.  Co.,  85  Me.  215. 

New  York.  —  Patrick  v.  Hallett,  I  Johns.  (N. 
Y.)  247;  Talcot  v.  Commercial  Ins.  Co.,  2 
Johns.  (N.  Y.)  124,  3  Am.  Dec.  406;  Patrick  v. 
Hallett,  3  Johns.  Cas.  (N.  V.)  76;  Voisin  v. 
Commercial  Mut.  Ins.  Co.,  67  Hun  (N.  Y.)  365; 
Wright  v.  Orient  Mut.  Ins.  Co.,  6  Bosw.  (N. 
Y.)  269;  Van  Wickle  v.  Mechanics',  etc.,  Ins. 
Co.,  48  N.  Y.  Super.  Ct.  95;  Walsh  v.  Wash- 
ington Marine  Ins.  Co.,  32  N.  Y.  427;  Berwind 
v.  Greenwich  Ins.  Co.,  114  N.  Y.  231. 

Pennsylvania.  —  Prescott  v.  Union  Ins.  Co., 
1  Whart.  (Pa.)  399,  30  Am.  Dec  207. 

South  Carolina.  —  Wallace  v.  De  Pan,  I 
Brev.  (S.  Car.)  252,  2  Am.  Dec.  662;  Miller  v. 
South  Carolina  Ins.  Co.,  2  McCord  L.  (S.  Car.) 
336,  13  Am.  Dec.  734,  note,  Hudson  v.  William- 
son, 3  Brev.  (S.  Car.)  342. 

Washington.  —  Watson  v.  Insurance  Co.  of 
North  America,  2  Wash.  (U.  S.)  480. 

3.  Sudden  Sinking  in  Port.  —  Pointer  v.  Mer- 
chants' Mut.  Ins.  Co.,  20  La.  Ann.  100;  Gart- 
side  v.  Orphans'  Ben.  Ins.  Co.,  62  Mo.  322. 

4.  Bebutting  Presumption  of  Unseaworthiness. — 
Moores  v  Louisville  Underwriters,  14  Fed. 
Rep.  226;  Starbuck  v.  Phenix  Ins.  Co.,  10  N. 
Y.  App.  Div.  198;  Walsh  v.  Washington  Marine 
Ins.  Co.,  32  N.  Y.  427;  Patrick  v.  Hallett,  I 
Johns.  (N.  Y.)  246;  Ewart  v.  Merchants'  Marine 
Ins.  Co..  13  Nova  Scotia  168;  Morrison  v.  Nova 
Scotia  Marine  Ins.  Co.,  28  Nova  Scotia  346. 

5.  Springing  Leak.  —  The  Gulnare,  42  Fed. 
Rep.  861;  Paddock  v.  Franklin  Ins.  Co,  it 
Pick.  (Mass.)  227;  Van  Wickle  v.  Mechanics', 
etc.,  Ins.  Co.,  48  N.  Y.  Super.  Ct.  95;  Watson 
v.  Insurance  Co.  of  North  America,  2  Wash. 
(U.  S.)  480;  Irvine  v.  Nova  Scotia  Marine  Ins. 
Co.,  2  Nova  Scotia  Dec.  510. 

Other  Causes  of  Injury.  —  In  the  case  of  a 
canal  boat  which  suddenly  sank  while  being 
towed  down  the  North  River,  there  was  held 
to  be  no  conclusive  presumption  of  unsea- 
worthiness where  there  was  evidence  that 
there  were  shad-poles  in  the  river  at  the  place 
of  sinking  and  that  other  accidents  had  hap- 
pened therefrom.     McLain  v.  British,  etc., 


19  C.  of  L.—  64 
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or  that  she  opened  up  very  badly  when  rolling  in  a  heavy  sea,  produced  by 
the  ordinary  trade  winds,  not  having  encountered  any  extraordinary  weather,1 
or  that  she  was  loaded  beyond  her  registered  tonnage  so  as  to  be  noticeably 
dangerous,58  or  that  on  a  clear  day,  in  moderate  weather,  and  in  a  quiet 
stream,  she  was  so  loaded  as  to  dump  a  considerable  portion  of  her  deck  load,3 
or  that  a  jettison  of  part  of  the  cargo  became  necessary  shortly  after  sailing,4 
or  that  the  cargo  was  so  laden  upon  deck  as  to  be  likely  to  interfere  with  the 
movements  of  the  crew  in  navigating  the  vessel.5 

Insufficient  Evidence.  —  But  the  presumption  of  seaworthiness  is  not  overcome 
by  proof  merely  that  there  was  leakage,  which  was  remedied  by  action  of  the 
pumps,6  or  that  the  pilot  had  been  drinking.7  cr  that  the  vessel,  built  mostly 
of  spruce,  had  been  left  upwards  of  six  months  in  the  waters  of  the  Gulf  of 
Mexico,  unprotected  by  copper,  and  fully  exposed  to  the  action  of  worms,8 
or  that  the  vessel  was  found  rotten  after  a  considerable  period,9  or  that  repairs 
of  mere  wear  and  tear  became  necessary,10  or  that  no  explanation  of  the  loss 
can  be  given,11  as  where  the  vessel  is  never  heard  of  after  sailing. 12 

bb.  To  Prove  Seaworthiness.  —  Seaworthiness  when  the  vessel  sailed  may  be 
proved  by  evidence  that  she  had  been  thoroughly  overhauled  a  short  time 
before  the  loss  13  and  had  made  several  long  voyages  in  safety,14  that  all  port- 
holes were  properly  fastened  before  she  sailed,  and  that  no  leak  was  discovered 
until  twelve  hours  after  sailing,  where  the  vessel  was  sunk  by  water  coming 
in  through  open  ports. 15 

cc.  Competency.  —  Seaworthiness  in  the  first  instance  may  be  proved  by  the 
report  of  surveyors. 16  But  evidence  to  prove  seaworthiness  must  be  directed 
to  the  condition  of  the  vessel  at  the  commencement  of  the  voyage  17  and  to 
the  conditions  alleged  to  have  caused  her  loss. 18 

(6)  Questions  of  Law  and  Fact.  —  Whether  or  not  the  vessel  was  seaworthy 


Marine  Ins.  Co.,  (Supm.  Ct.  App.  T.)  16  Misc. 
(N.  Y.)  336. 

Where  There  Was  a  Specific  Injury  Such  as  a 
Fire,  the  loss  will  be  ascribed  to  the  fire  and 
not  to  unseaworthiness  Pointer  v.  Merchants' 
Mat.  Ins.  Co.,  20  La.  Ann.  100. 

1.  Opening  Up  in  Rolling  Sea.  —  Higgie  v. 
American  Lloyds,  14.  Fed.  Rep.  143. 

2.  Overloaded  Vessel.  —  Empire  Parish  Packet 
Co.  v.  Union  Ins.  Co.,  32  La.  Ann.  108 1. 

3.  Anderson  Lumber  Co.  v.  Greenwich  Ins. 
Co.,  79  Fed.  Rep.  125. 

4.  jettison  Necessary.  —  Schultz  v.  Pacific  Ins. 
Co  ,  14  Fla.  73. 

5.  Load  Interfering  with  Navigation.  —  Bor- 
land v.  Mercantile  Mut.  Ins.  Co.,  4b  N  Y. 
Super.  Ct.  433. 

6.  Leakage  Remedied  by  Pumps.  —  Schultz  v. 
Pacific  Ins.  Co.,  14  Fla.  73. 

7.  The  Fact  that  the  Pilot  Had  Been  Drinking 
is  not  sufficient  proof  of  unseaworihiness  where 
there  is  nothing  to  indicate  that  he  was 
drunk  or  unable  to  handle  the  boat.  Earnmoor 
Steamship  Co.  v.  Union  Ins.  Co.,  44  Fed.  Rep. 
374- 

8.  Vessel  Exposed  to  Worms.  —  Voisin  v.  Com- 
mercial Mut.  Ins.  Co.,  67  Hun  (N.  Y.)  365. 

9.  Vessel  Found  Rotten.  —  Trimble's  Syndics 
v.  New  Orleans  Ins.  Co.,  3  Mart.  (La.)  394. 

10.  Necessity  to  Repair  Wear  and  Tear.  —  Don- 
nell  v.  Columbian  Ins.  Co.,  2  Sumn.  (U.  S.) 
366. 

11.  Loss  Unexplained.  —  Smith  v.  Bissett,  Fac. 
Dec.  (1808-1810)617;  Snethen  v.  Memphis  Ins. 
Co.,  3  La.  Ann.  474,  48  Am.  Dec.  462:  Parker 
v..  Union  Ins.  Co.,  15  La.  Ann.  688;  Talcol  v. 


Commercial  Ins.  Co.,  2  Johns.  (N.  Y.)  124,  3 
Am.  Dec.  406;  Coons  v.  ./Etna  Ins.  Co.,  18  U. 
C.  C.  P.  305;  Morrison  v.  Nova  Scotia  Marine 
Ins.  Co.,  28  Nova  Scotia  346.  See  also  Single- 
ton v.  Phenix  Ins.  Co.,  132  N.  Y.  298. 

12.  Vessel  Never  Heard  From.  —  Paddock  v. 
Franklin  Ins.  Co.,  11  Pick.  (Mass.)  227. 

13.  Thorough  Overhauling.  —  Heilnerz/.  China 
Mut.  Ins.  Co  ,  60  N.  Y.  Super.  Ct.  362. 

14.  Previous  Voyages.  —  Anderson  v.  Morice, 
T  App.  Cas.  713,  affirming  L.  R.  IO  C.  P.  58, 
609. 

15.  Condition  of  Port-holes.  —  Starbuck  v.  Phe- 
nix Ins.  Co.,  10  N.  Y.  App.  Div.  198. 

16.  Report  of  Surveyors. — Batchelder  v.  Insur- 
ance Co.  of  North  America,  30  Fed.  Rep.  459. 

17.  Evidence  Must  Relate  to  Commencement  of 
Voyage.  —  Berwind  v.  Greenwich  Ins.  Co.,  114 
N.  Y.  231,  affirming  53  N.  Y.  Super.  Ct.  102. 

The  condition  of  the  pumps  on  the  comple- 
tion of  the  voyage  some  months  after  an  injury 
for  which  the  action  is  brought  is  not  compe- 
tent evidence  on  the  issue  of  seaworthiness  at 
the  time  of  the  injury.  Parsons  v.  Manufac- 
turers' Ins.  Co.,  16  Gray  (Mass.)  463. 

18.  Materiality  of  Condition.  —  A  witness  can- 
not testify  that  a  vessel  was  seaworthy  merely 
from  his  inspection  of  her  hull  in  going  around 
her  in  a  small  boat,  where  the  claim  is  made 
that  she  was  injured  by  worms.  Voisin  v. 
Commercial  Mut.  Ins.  Co.,  62  Hun  (N.  Y.)  4._ 

Expert  Testimony  is  admissible  on  hypotheti- 
cal queslions  to  testify  on  the  question  of  sea- 
worthiness. Beckwii  h  v.  Sydebotham,  1  Campb. 
117;  Thornton  v.  Royal  Exch.  Assur.  Co., 
Peake  N.  P.  (ed.  1795)  25. 
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when  she  sailed  is  a  question  of  fact  for  the  jury,1  unless  the  facts  are  uncon- 
troverted,  in  which  case  it  becomes  a  question  for  the  court.3 

(7)  Ignorance  No  Excuse.  —  The  implied  warranty  of  seaworthiness  extends 
to  qualities  and  defects  of  the  vessel  which  were  not  known  and  could  not 
have  been  known  to  the  insured.3 

(8)  Causes  of  Loss.  —  It  is  not  material  that  the  loss  did  not  result  from 
unseaworthiness  where  there  is  a  breach  of  the  implied  warranty.4 

(9)  Waiver.  —  There  is  no  implied  warranty  of  seaworthiness  if  the  under- 
writers have  approved  the  vessel.5  But  the  fact  that  the  insurers  examined 
the  vessel  before  taking  the  risk  constitutes  no  waiver  of  the  implied  warranty 
of  seaworthiness.6 

b.  National  Character  —  (1)  Change  Of. — There  is  no  implied  war- 
ranty against  a  change  of  nationality. 7 

(2)  Proper  Documents.  —  Where  the  Vessel  Is  Insured,  there  is  an  implied  war- 
ranty that  she  shall  have  ready,  when  the  necessity  arises,  the  proper  docu- 
ments to  prove  her  national  character;8  but  it  is  not  required  that  she  sail 
with  such  documents,9  and  she  need  have  only  such  documents  as  are  required 
by  the  law  of  nations  or  by  international  treaty  to  prove  national  character. 10 

1.  Seaworthiness  Question  for  Jury  —  Eng- 
land. —  Knillz/.  Hooper,  2  H.  &  N.  277;  Clifford 
v.  Hunter,  M.  &  M.  103,  3  C.  &  P.  16,  14  E. 
C.  L.  189;  Foster  v.  Steele,  3  Bing.  N.  Cas. 
892,  32  E.  C.  L.  371,  5  Scott  25;  Foster  v. 
Alvez,  3  Bing.  N.  Cas.  896,  32  E.  C.  L.  373,  4 
Scott  535;  Foley  v.  Tabor,  2  F.  &  F.  662;  jar- 
dine  v.  Lealhley,  3  F.  &  F  80. 

Canada.  — Dawson  v.  Home  Ins.  Co.,  21  U. 
C.  C.  P.  20. 

Massachusetts.  —  Chase  v.  Eagle  Ins.  Co.,  5 
Pick.  (Mass.)  51. 

Maryland.  —  Field  v.  Insurance  Co.  of  North 
America,  3  Md.  244. 

Missouri.  —  Rosenheim  v.  America  Ins.  Co., 
33  Mo.  230. 

New  York.  —  Patrick  v.  Hallett,  1  Johns.  (N. 
Y.)24i;  Sherwood  v.  Ruggles,  2  Sandf.  (N.  Y.) 
55;  Walsh  v.  Washington  Marine  Ins.  Co.  32 
N.  Y.  427,  affirming  3  Robt.  (N.  Y.)  202; 
Osborne  v.  New  York  Mut.  Ins.  Co.,  (Sunm. 
Ct.  Gen.  T.)  6  N.  Y.  Supp.  103:  Palmer  v. 
Great  Western  Ins.  Co.,  54  N.  Y.  Super.  Ct. 
503,  116  N.  Y.  599;  Starbuck  v.  Phenix  Ins. 
Co.,  (Supm.  Ct.  App.  Div.)  62  N.  Y.  Supp.  264. 

Pennsylvania.  —  Prescott  v.  Union  Ins.  Co., 
1  Whart.  (Pa.)  399,  30  Am.  Dec.  207. 

South  Carolina.  —  Fuller  v.  Alexander,  I 
Brev.  (S.  Car.)  149;  McFee  v.  South  Carolina 
Ins.  Co.,  2  McCord  L.  (S.  Car.)  503,  13  Am.  Dec. 
757;  Union  Ins.  Co.  v.  Caldwell,  Dudley  L.  (S. 
Car.)  263. 

2.  Facts  Uncontroverted  —  Province  of  Court.  — 

Myles  v.  Montreal  Ins.  Co.,  20  U.  C.  C.  P.  283; 
Thebaud  v.  Phcenix  Ins.  Co  ,  52  Hun  (N.  Y.) 
495;  Thebaud  v.  Great  Western  Ins.  Co., 
(Supm.  Ct.  Gen.  T.)  5  N.  Y.  Supp.  623;  Pres- 
cott v.  Union  Ins.  Co.,  1  Whatt.  (Pa.)  399,  30 
Am.  Dec.  207. 

In  Wright  v.  Orient  Mut.  Ins.  Co.,  6  Bosw. 
(N.  Y.)  269,  the  court  held  a  vessel  unsea worthy 
though  the  jury  distinctly  found  to  the  con- 
trary. See  also  Hudson  v.  Williamson,  3 
Brev.  (S.  Car.)  342. 

3.  Ignorance  of  Defects  No  Excuse.  —  Lee  v. 
Beech,  1  Park  Marine  Ins.  (8th  ed.)  468;  Doug- 
las  v.  Scougall,  4  Dow  269;  Richelieu,  etc., 
N'av.  Co.  v.  Boston  Marine  Ins.  Co.,  136  U.  S. 
408;  Warren  v.  United  Ins.  Co.,  a  Johns.  Cas. 


(N.  Y.)  231,  1  Am.  Dec.  164;  Rogers  v.  Sun 
Mut.  Ins.  Co.,  46  N.  Y.  Super.  Ct.  65;  Eureka 
F.  &  M.  Ins.  Co.  v.  Purcell,  10  Ohio  Cir.  Dec. 
528,  19  Ohio  Cir.  Ct.  135. 

Wrong  of  Master.  —  It  is  immaterial  that  the 
condition  of  unseaworthiness  at  the  com- 
mencement of  the  risk  is  caused  by  the  inten- 
tional wrong  of  the  master.  Borland  v.  Mer- 
cantile Mut.  Ins.  Co.,  46  N.  Y.  Super.  Ct.  433. 

4.  Cause  of  loss  Not  Material.  —  Forshaw  v. 
Chabert.  3  Brod.  &  B.  158.  7  E.  C.  L.  389. 

In  Weirz/.  Aberdeen,  2  B.  &  Aid.  320,  where 
the  policy  was  "  at  and  from,"  it  was  inti- 
mated that  unseaworthiness  at  the  commence- 
ment of  the  voyage  which  was  repaired  before 
the  loss,  and  did  not  in  any  way  contribute 
thereto,  would  not  discharge  the  insurer.  But 
the  language  of  Lord  Tenterden  in  this  case 
was  subsequently  disapproved  in  the  case  of 
Quebec  Marine  Ins.  Co.  v.  Commercial  Bank, 
L.  R.  3  P.  C.  243,  and  the  doctrine  was  estab- 
lished that  a  breach  of  warranty  at  the  com- 
mencement of  the  voyage  will  vitiate  the  policy 
though  the  loss  was  not  caused  thereby. 

5.  Approval  of  Vessel  Waives  Warranty.  — 
Weir  z'..  Aberdeen,  2  B.  &  Aid.  320;  Parfitt  v. 
Thompson,  13  M.  &  W.  392;  Western  Assur. 
Co.  v.  Southern  Cotton  Oil  Co..  (C.  C.  A.)  68 
Fed.  Rep.  924;  Marine  F.  Ins.  Co.  v.  Burnett, 
29  Tex.  433. 

6.  Examination  of  Vessel  by  Insurers.  —  Leme- 
lin  v.  Montreal  Assur.  Co.,  1  Quebec  337.  See 
also  Sleigh  v.  Tyser,  (1900)  2  Q.  B.  333;  Allen 
v.  St.  Louis  Ins.  Co.,  85  N.  Y.  473,  affirming 
46  N.  Y.  Super.  Ct.  175. 

7.  Change  of  Nationality. —  Dent  v.  Smith,  L. 
R.  4  Q-  B.  414. 

8.  Vessel  Must  be  Properly  Documented.  —  Le 
Cheminant  v.  Pearson,  4  Taunt.  379;  Bell  v. 
Carstairs,  14  East  374;  Steel  v.  Lacy,  3  Taunt. 
285. 

9.  Need  Not  Sail  with  Proper  Documents.  —  Bell 
v.  Carstairs,  14  East  374;  Christie  v.  Secretan, 
8  T.  R.  192;  Elting  v.  Scott,  2  Johns.  (N.Y.)  157. 

10.  Documents  Required  by  International  Law 
and  Treaty.  —  Bell  v.  Carstairs,  14  East  374; 
Price  v.  Bell,  1  East  663.  See  also  infta,  this 
section,  Express  Warranties  —  National  Char^ 
acter. 
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Moreover,  want  of  documents  to  prove  nationality  is  no  defense  to  the  insurer 
unless  it  appears  that  the  risk  was  increased  or  the  loss  was  caused  by  such 
want.1 

Where  the  Cargo  Is  Insured  there  is  no  implied  warranty  by  the  insured  as  to 
proper  documentation  of  the  vessel*  unless  the  goods  and  vessel  belong  to 
the  same  person.3 

False  and  Simulated  Papers.  —  Mere  sailing  with  false  and  simulated  papers  is 
not  a  breach  of  the  warranty.4  But  where  such  sailing  results  in  the  capture 
of  the  vessel  and  her  condemnation  or  the  condemnation  of  her  cargo,  the 
insured  on  vessel  or  cargo  cannot  recover,5  unless  the  policy  stipulates  that 
the  vessel  may  carry  simulated  papers.6 

c.  Loading  and  Stowage.  — A  condition  is  implied  in  a  cargo  policy 
that  the  goods  shall  be  stowed  in  the  usual  and  customary  place  for  the  car- 
riage of  goods  of  that  description,  and  any  breach  of  this  implied  warranty  by 
which  the  risk  is  varied  and  the  perils  insured  against  are  increased  vitiates 
the  policy.7 

d.  NEGLIGENCE. — Where  a  policy  on  cargo  is  obtained  by  the  owner 
thereof,  there  is  no  warranty  implied  of  the  diligence  of  a  carrier  or  of  persons 
not  agents  of  the  insured.8 

2.  Express  Warranties  —  a.  In  General  —  (i)  Definition.  —  An  express 
warranty  is  a  stipulation  in  writing  inserted  in  the  policy  alleging  the  exist- 
ence of  some  fact  or  state  of  thing9  at  the  time  or  previous  to  the  time  of 
making  the  policy,  or  undertaking  for  the  happening  of  future  events  or  the 
performance  of  future  acts.9 

(2)  What  Constitutes.  —  The  warranty,  to  be  express,  must  be  in  the  body 
of  the  policy  or  incorporated  in  it  by  reference.10  But  it  is  enough  if  it  appears 
anywhere  on  the  face  of  the  policy.  A  writing  in  the  margin  of  the  policy  is 
sufficient.11 


1.  Cause  of  loss. —  Price  v.  Bell,  1  East  663; 
Carruthers  v.  Gray,  3  Campb.  142;  Polleys  v. 
Ocean  Ins.  Co.,  14  Me.  141 ;  Elting  v.  Scott.  2 
Johns.  (N.  Y.)  157.  See  also  Hobbs  v.  Hen- 
ning,  17  C.  B.  N.  S.  791,  112  E.  C.  L.  791. 

2.  Warranty  Does  Not  Extend  to  Cargo  Owner. — 
Dawson  v.  Atty,  7  East  367;  Bell  v.  Carstairs, 
14  East  374;  Carruthers  v.  Gray,  15  East  35; 
Christie  v.  Secretan,  8  T.  R.  192;  Natchez  Ins. 
Co.  v.  Stanton,  2  Smed.  &  M.  (Miss.)  340,  41 
Am.  Dec.  592;  Elting  v.  Scott,  2  Johns.  (N.  Y.) 
157- 

3.  Goods  and  Vessel  Having  Same  Owners.  — 

Bell  v.  Carstairs,  14  East  374;  Bell  v.  Brom- 
field,  15  East  364. 

4.  Sailing  with  False  and  Simulated  Papers.  — 
Hobbs  v.  Henning,  17  C.  B.  N.  S.  791,  112  E. 
C.  L.  7gt. 

5.  False  Papers  Resulting  in  Condemnation 
After  Capture. —  Stocker  v.  Merrimack  M.  &  F. 
Ins.  Co.,  6  Mass.  220;  Horneyer  v.  Lushing- 
ton,  3  Campb.  85;  Fomin  v.  Osvvell,  3  Cainpb. 
357;  Oswell  V.  Vigne,  15  East  70. 

6.  Consent  to  Carry  False  Papers.  —  Bell  v. 
Bromfield,  15  East  364. 

7.  Warranty  as  to  Stowage.  —  Leitch  v.  At- 
lantic Mut.  Ins.  Co.,  66  N.  Y.  100. 

As  to  stowage  affecting  the  seaworthiness  of 
(he  vessel,  see  supra,  this  section.  Implied 
Warranties  —  Seaworthiness. 

8.  Diligence    of    Carrier.  —  Underwriters' 
Agency  V.  Sutherlin,  55  Ga.  266. 

In  a  policy  on  certain  boats  to  be  towed  by 
a  certain  steamboat  or  "  by  some  other  good 
boat  equal  to  "  the  boat  named,  there  is  no 
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implied  warranty  that  the  towboat  is  of  suffi- 
cient capacity  to  manage  and  tow  the  insured 
boats.  Merchants'  Ins.  Co.  v.  Algeo,  31  Pa. 
St.  446. 

As  to  negligence  of  the  assured  or  his 
agents  as  affecting  the  liability  of  the  insurer, 
see  infra,  this  title,  Risks  and  Causes  of  Loss  — 
Negligence,  Default,  or  Misconduct. 

9.  Definition.  —  2  Arnould  on  Marine  Ins. 
(6th  ed.)  599. 

10.  Statements  to  Be  Warranties  Must  Be  Incor- 
porated in  Policy. —  Pawson  v.  Ewer,  I  Dougl. 
12,  note  3. 

A  Slip  of  Paper  Wafered  to  the  Policy  describ- 

ing  the  stale  of  the  ship  and  the  intended 
voyage  does  not  amount  to  a  warranty.  Bize 
v.  Fletcher,  1  Dougl.  12,  note  4. 

But  Written  Proposals  Referred  to  in  the  Policy 
and  made  part  of  it  will  constitute  an  express 
warranty.  Worsley  V.  Wood,  6  T.  R.  7'°; 
Maryland  Ins.  Co.  v.  Bathurst,  5  Gill  &  J. 
(Md.)  187.  See  also  Weinberger  v.  Merchants' 
Ins.  Co.,  41  La.  Ann.  31. 

Parol  Evidence  of  an  Agreement  between  the 
assured  and  the  insurer  that  the  vessel  insured 
should  sail  before  a  certain  day  cannot  estab- 
lish a  warranty.  Whitney  v.  Haven,  13  Mass. 
172. 

11.  Writing  in  Margin  of  Policy  Sufficient.  — 

De  Hahn  v.  Hartley,  1  T.  R.  343.  2  T.  R.  186, 
note;  Bean  v.  Stupart,  1  Dougl.  11;  Kenyon 
v.  Berthon,  I  Dougl.  12,  note  4;  Marcy  v. 
Merchants'  Mut.  Ins.  Co.,  19  La.  Ann.  388; 
Johnson  V.  Northwestern  Nat.  Ins.  Co.,  39 
Wis.  87. 
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The  Word  "  Warrant"  Need  Not  Be  Used.  —  It  is  enough  if  the  intention  to  war- 
rant appears. 1  Thus,  the  description  of  a  vessel  as  an  "  American, "  "British," 
"Spanish,"  or  "Swedish"  ship  has  been  held  to  constitute  a  warranty  of 
nationality.*  And  the  same  rule  has  been  applied  in  the  description  of  the 
insured  in  a  policy  on  goods,3  and  in  the  description  of  the  vessel  stating  its 
location4  or  equipment.5 

Authority  to  Insert  Warranty.  —  The  insurer  is  justified  in  inserting  in  the  policy 
as  warranties  facts  stated  in  the  written  application  for  insurance.0 

(3)  Materiality.  — -It  is  a  matter  of  indifference  whether  the  thing  war- 
ranted be  material  to  the  risk  or  not.7 

(4)  Strict  Compliance.  — The  warranty  must  be  strictly  and  exactly  com- 
plied with;  any  failure  will  invalidate  the  policy.8  The  fact  that  performance 
of  the  warranty  was  prevented  by  a  peril  insured  against  is  immaterial.9  Nor 
is  it  material  that  the  loss  is  not  connected  with  the  breach  of  the  warranty. 10 
Nor  can  a  breach  of  warranty  be  remedied;  and  it  is  therefore  not  material 
that  the  warranty  has  been  complied  with  before  a  loss.11    But  compliance 


1.  Warranty  Implied  from  Words  Used.  — 
Maryland  Ins.  Co.  v.  Bathurst,  5  Gill  &  J. 
(Md.)  187. 

But  a  Description  of  a  Voyage  to  "the  port  of 
Sisal"  is  no  warranty  that  a  port  or  harbor 
exists  at  Sisal.  De  Longuemere  v.  New  York 
Fire  Ins.  Co.,  10  Johns.  (N.  Y.)  120. 

The  Expression  "Good  Ship,"  followed  by  her 
name,  is  not  a  warranty  that  the  vessel  is  sea- 
worthy. Gibson  v.  Small,  4  II.  L.  Cas.  353,  17 
Jar.  1131. 

Sheathing.  —  So  astipulation  that  the  under- 
writer is  "  not  to  be  liable  for  any  damages  to 
or  from  her  sheathing  "  is  not  a  warranty  that 
the  ship  is  sheathed.  Martin  v.  Fishing  Ins. 
Co.,  20  Pick.  (Mass.)  389,  32  Am.  Dec.  220. 

2.  Description  of  Vessel.  —  Atherton  v.  Brown, 
14  Mass.  152;  Higgins  v.  LU'ermore,  14  Mass. 
106;  Lewis  v.  Thatcher,  15  Mass.  431;  Murray 
v.  United  Ins.  Co.,  2  Johns.  Cas.  (N.  Y.)  168; 
Francis  v.  Ocean  Ins.  Co.,  6  Cow.  (N.  Y.) 
404- 

Where,  however,  the  policy  was  on  the 
"  good  British  brig  called  the  John,"  and  the 
risk  was  to  cease  on  capture,  it  was  held  that 
since  the  fact  recited  could  have  no  relation 
to  the  risk,  the  words  did  not  amount  to  a 
warranty.  Mackie  v.  Pleasants,  2  Binn.  (Pa.) 
363.  This  exception  from  the  general  rule  is 
approved  in  1  Phillips  on  Ins.,  par.  758,  but  is 
disapproved  in  2  Arnould  on  Marine  Ins.  (6lh 
ed.)  602, 

3.  The  Description  of  the  Goods  insured  as  be- 
longing to  the  assured,  "American  citizens, 
resident,"  etc.,  was  held  to  amount  to  a  war- 
ranty of  American  ownership.  Walton  v. 
Bethune,  2  Brev.  (S.  Car.)  453,  4  Am.  Dec. 
597- 

4.  The  Description  "  in  Port,  29th  of  July,  1776," 
was  held  to  be  a  warranty  as  to  the  location  of 
the  vessel.  Kenyon  v.  Berthon,  I  Dougl.  12, 
note  4. 

"Navigating."  —  The  description  of  a  vessel 
as  "now  in"  a  certain  dock,  "navigating" 
certain  waters,  was  construed  as  a  warranty 
to  navigate  the  vessel,  and  where  she  was  not 
so  nsed  the  warranty  was  held  to  be  violated. 
Grant  v.  Equitable  F.  Ins.  Co.,  14  L.  C.  Rep. 
493- 

But  the  description  of  a  vessel  as  "  lying 


in  "  a  certain  dock  "  and  intended  to  navi- 
gate "  certain  waters  does  not  constitute  such 
warranty.  Grant  v.  yEtna  Ins.  Co.,  11  L.  C. 
Rep.  128,  330,  12  L.  C.  Rep.  3S6. 

5.  Equipment.  —  The  statement"  thirty  sea- 
men besides  passengers"  has  been  held  to 
amount  to  a  warranty.  Bean  v.  Stupart,  I 
Dougl.  10. 

6.  Facts  in  Application  May  Be  Inserted  as  War- 
ranties.—  Royal  Ins.  Co.  v.  Jones,  20  Nca 
Scotia  123;  Royal  Canadian  Ins.  Co.  v.  Pugh, 
20  Nova  Scotia  133,  8  Can.  L.  T.  378. 

7.  Materiality  of  Warranty.  —  Kenyon  v,  Ber- 
thon, 1  Dougl.  12,  note  4;  Blackhurst  v. 
Cockell,  3  T.  R.  360. 

8.  Warranties  Must  Be  Strictly  and  Accurately 
Complied  With.  —  Vezian  v.  Grant,  2  Park 
Marine  Ins.  (8th  ed.)  670;  Blackhurst  v. 
Cockell,  3  T.  R.  360;  Craig  v.  U.  S.  Insurance 
Co.,  Pel.  (C.  C.)  410;  McLoon  v.  Commercial 
Mut.  Ins.  Co.,  100  Mass.  472,  1  Am.  Rep.  129; 
Snow  v.  Columbian  Ins.  Co.,  48  N.  Y.  624,  8 
Am.  Rep.  578;  Kemble  v.  Rhinelander,  3 
Johns.  Cas.  (N.  Y.)  134;  Ogden  v.  Ash,  1  Dall. 
(Pa.)  162;  Mackie  v.  Pleasants,  2  Binn.  (Pa.) 
363;  Murgatroyd  v.  Crawford,  2  Yeates  (Pa.) 
420. 

The  strictness'with  which  the  law  is  enforced 
appears  best  from  the  case  of  De  Hahn  v. 
Hartley,  I  T.  R.  343,  2  T.  R.  186,  note.  Here 
the  ship  was  warranted  to  sail  from  London 
with  fifty  hands.  In  fact  on  leaving  London 
there  were  only  forty-six  hands,  but  enough 
were  taken  on  board  six  hours  later  to  make 
the  number  more  than  fifty.  The  court  held 
that  the  warranty  was  not  complied  with  and 
that  the  policy  was  void. 

9.  Performance  Prevented  by  Peril  Insured 
Against  Immaterial. —  Hore  v.  Whitmore,  2 
Cow  p.  784. 

10.  Loss  Not  Connected  with  Breach  of  Warranty 
Immaterial.  —  Woolmer  v.  Muilman,  1  W.  Bl. 
427,  3  Burr.  1419;  Grant  v.  Lexington  F.,  etc.. 
Ins.  Co.,  5  Ind.  23,  61  Am.  Dec.  74;  Cogswell 
V.  Chubb,  1  N.  Y.  App.  Div.  93. 

11.  Breach  Cannot  Be  Remedied.  —  De  Hahn  v. 
Hartley,  1  T.  R.  343;  Quebec  Marine  Ins.  Co. 
v.  Commercial  Bank,  L.  R.  3  P.  C.  234.  See 
also  supra,  this  section,  Implied  Warranties  — 
Seaworthiness —  Commencement  of  Voyage. 
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with  the  letter  of  the  warranty  is  sufficient.1 

Compliance  with  the  Warranty  Is  Dispensed  With  if  it  is  subsequently  made  unlawful.* 
And  where  the  warranty  relates  to  a  circumstance  necessarily  subsequent  to 
the  commencement  of  the  risk,  the  insured  is  entitled  to  recover  for  an  ante- 
cedent loss  although  the  warranty  is  never  complied  with.3 

The  Burden  of  Proof  of  compliance  with  the  warranty,  whether  affirmative  or 
negative,  is  on  the  insured.4 

(5)  Operation  and  Effect.  —  An  express  warranty  does  not  exclude  an 
implied  warranty  unless  inconsistent  therewith.5 

(6)  Intention  to  Violate  Warranty.  —  A  mere  intention  to  violate  a  war- 
ranty, not  consummated  by  any  act,  does  not  avoid  the  policy.6 

b.  Various  Particular  Warranties  —  (1)  Ownership.  —  It  has  been 
held  that  goods  sold  by  a  neutral  to  a  belligerent  and  shipped  at  the  risk  of 
the  seller  to  be  paid  for  on  delivery  may  be  warranted  as  the  property  of  the 
seller.7  But  the  rule  is  opposed  to  the  weight  of  authority  on  the  subject  of 
belligerent  property.8 

The  Warranty  Extends  to  all  property  put  on  board  covered  by  the  policy.9 

Concealment  of  Papers  showing  ownership,  and  the  use  of  fictitious  names  to 
prevent  detection  on  the  capture  of  the  vessel,  constitute  a  breach  of  the 
warranty  of  ownership.10 

(2)  National  Character  —  What  Constitutes  Warranty.  —  A  warranty  of  national 
character  may  be  gathered  from  the  language  of  the  policy  describing  the 
vessel  as  the  "American,"  "  British,"  "  Spanish,"  or  "  Swedish"  ship,  etc.,11 


1.  Compliance  with  Letter  of  Warranty  Suffi- 
cient.—  Thwing  v.  Great  Western  Ins.  Co.,  103 
Mass.  401,  4  Am.  Rep.  567;  Forbush  v.  Western 
Massachusetts  Ins.  Co.,  4  Gray  (Mass.  341; 
Snow  v.  Columbian  Ins.  Co.,  48  N.  Y.  624,  8 
Am.  Rep.  578,  reversing  48  Barb.  (N.  Y.) 
469. 

Thus,  a  warranty  that  the  vessel  had  twenty 
guns  was  held  to  be  sufficiently  complied  with  if 
she  in  fact  carried  that  number,  though  she  had 
but  twenty-five  men  and  could  not  man  the 
twenty  guns  with  less  than  sixty  men.  Hide 
v.  Bruce,  3  Dougl.  213,  26  E.  C.  L.  81. 

2.  Compliance  Dispensed  With  if  Subsequently 
Made  Unlawful.  —  Brewster  v.  Kitchin,  1  Ld. 
Raym.  317. 

3.  Loss  Before  Compliance  with  Warranty.  — 
Baines  v.  Holland,  10  Exch.  802. 

4.  Burden  of  Proof.  —  McLoon  v.  Commercial 
Mut.  Ins.  Co.,  100  Mass.  472,  1  Am.  Rep.  129. 

5.  Express  Does  Not  Exclude  Implied  Warranty. 
—  Quebec  Marine  Ins.  Co.  v.  Commercial 
Bank,  L.  R.  3  P.  C.  234;  Sleigh  v.  Tyser,  (1900) 
2  Q  B.  333. 

6.  Mere  Intent  to  Violate  Warranty  Does  Not 
Avoid  Policy.  —  Fitzsimmons  v.  Newport  Ins. 
Co.,  4  Cranch  (U.  S.)  185;  Maryland  Ins.  Co. 
v.  Woods,  6  Cranch  (U.  S.)  29;  Vos  v.  United 
Ins.  Co.,  1  Cai.  Cas.  (N.  Y.)  7,  2  Johns.  Cas. 
(N.  Y.)  469,  reversing  2  Johns.  Cas.  (N.  Y.)  180; 
Mosher  v.  Providence  Washington  Ins.  Co., 
(C.  PI.  Gen.  T.)  12  Misc.  (N.  Y.)  104,  (N.  Y. 
City  Ct.  Gen.  T.)  10  Misc.  (N.  Y.)  40;  Snow  v. 
Columbian  Ins.  Co.,  48  N.  Y.  624,  8  Am.  Rep. 
578,  reversing  48  Barb.  (N.  Y  )  469;  Wheeler  v. 
New  York  Mut.  Ins.  Co.,  35  N.  Y.  Super.  Ct. 
247;  Calhoun  v.  Pennsylvania  Ins.  Co.,  1 
Binn.  (Pa.)  293. 

7.  Ownership  of  Goods  Sold  to  Be  Delivered.  — 
Ludlow  v.  Bowne,  1  Johns.  (N.  Y.)  1,  3  Am. 
Dec.  277;  De  Wolf  v.  New  York  Firemen  Ins. 
Co.,  20  Johns.  (N.  Y.)  214,  2  Cow.  (N.  Y.)  56. 


8.  See  the  titles  International  Law,. vol. 
16,  p.  1149;  War. 

Under  a  Contract  for  Sale  and  Transfer  at  a 
Future  Day,  made  by  a  power  of  attorney  from 
an  American  own°r  to  an  alien  —  the  seller 
meanwhile  to  continue  as  owner — th°  prop- 
erty remains  in  the  seller,  and  the  warranty  of 
American  ownership  is  not  falsified.  Murga- 
troyd  v.  Crawford,  3  Dall.  (Pa.)  491. 

9.  All  Property  Covered  by  Warranty.  —  Bay- 
ard v.  Massachusetts  F.  &  M.  Ins.  Co.,  4 
Mason  (U.  S.)  256. 

10.  Proof  of  Ownership.  —  Interest  in  the  cargo 
to  support  a  warranty  of  ownership  may  be 
proved  by  one  who  knew  of  the  purchase  of 
the  articles  by  the  assured,  and  who  saw  them 
go  on  board.  The  interest  in  the  vessel  may 
be  proved  by  a  person  who  saw  the  original 
register  in  the  name  of  the  assured  when  the 
vessel  was  aDout  to  sail  on  the  voyage  in- 
sured.   Peyton  v.  Hallett,  1  Cai.  (N.  Y.)  364. 

A  certified  copy  of  lhe  register  is  not  suffi- 
cient proof  of  ownership,  as  the  collector  has 
generally  no  authority  to  grant  copies.  Such 
a  copy  must  be  authenticated  in  the  usual  way 
by  the  oath  of  a  witness  who  has  compared  it 
with  the  original.  Coolidge  v.  New  York 
Firemen  Ins.  Co.,  14  Johns.  (N.  Y.)  30S. 

Concealment  of  Papers  Breach  of  Warranty.  — 
Carrere  v.  Union  Ins.  Co.,  3  Har.  &  J.  (Md.) 
324,  5  Am.  Dec.  437. 

11.  Description  of  National  Character. — Lothian 
v.  Henderson,  3  B.  &  P.  499;  Le  Mesurier  v. 
Vaughan,  6  East  382;  Maryland  Ins.  Co.  v. 
Bathurst,  5  Gill  &  J.  (Md.)  187;  Higgins 
v.  Livermore,  14  Mass.  106;  Lewis  v.  Thatcher, 
15  Mass.  431;  Atherton  v.  Brown,  14  Mass. 
152;  Goix  v.  Low,  1  Johns.  Cas.  (N.  Y.)  341; 
Barker  v.  Phoenix  Ins.  Co.,  8  Johns.  (N.  Y.) 
307,  5  Am.  Dec.  339;  Murray  v.  United  Ins. 
Co.,  2  Johns.  Cas.  (N.  Y.)  168;  Francis  v. 
Ocean  Ins.  Co.,  6  Cow.  (N.  Y.)  429. 
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or  describing  the  goods  as  belonging  to  the  insured,  "  American  citizens.1 
But  the  mere  use  of  a  national  language  in  describing  a  vessel  does  not  con- 
stitute a  warranty  that  the  vessel  is  of  that  nationality.'2 

Application  of  Warranty.  —  The  warranty  does  not  apply  to  the  build  of  a  ves- 
sel, but  to  her  ownership;  3  and  to  the  beneficial  ownership  rather  than  to  the 
legal  title.4 

Proper  Documents  Must  Be  Carried.  • — -The  warranty  is  not  complied  with  unless 
the  vessel  has  the  proper  documents  on  board  to  prove  her  national  character 
as  warranted.  But  a  different  rule  applies  as  to  the  proper  documents  in 
war  and  peace.5 

A  Change  of  National  Character  is  a  breach  of  the  warranty.6 

(3)  Neutrality — (a)  Ownership.  —  A  warranty  of  neutrality  requires  that  the 
property  insured  shall  be  the  property  of  a  person  domiciled  in  a  neutral 
country  and  having  the  commercial  character  of  a  citizen  of  such  country.7 

(b)  Documents.  —  A  warranty  of  neutrality  also  requires  that  the  insured  prop- 
erty shall  be  accompanied  by  the  due,  proper,  and  unequivocal  evidence  of  its 
national  character,8  and  not  by  any  other  papers  which  compromise  such 


In  Mackie  v.  Pleasants,  2  Binn.  (Pa.)  363, 
the  majority  of  the  judges  were  inclined  to 
consider  the  words  "  the  British  brig  John  " 
as  matter  of  description  and  not  as  a  warranty. 

1.  Description  of  Assured. —  Walton  v.  Bethune, 
"2  Bre/.  (S.  Car.)  453,  4  Am.  Dec.  597. 

2.  Use  of  National  Language  Not  Warranty.  — 
Clapham  v.  Cologan,  3  Campb.  382;  Dent  v. 
Smith,  L.  R.  4  Q.  t$.  414. 

In  Le  Mesurier  v.  Vaughan,  6  East  382, 
where  the  insurance  was  in  terms  on  "the 
American  ship  President,"  it  was  held  that 
this  was  a  statement  of  the  name  and  not  a 
warranty  of  ihe  national  character. 

A  Parol  Agreement  to  conttadict  such  war- 
ranty cannot  be  set  up.  Atherton  v.  Brown, 
14  Md.53.  152;  Lewis  v.  Thatcher,  15  Mass.  431. 

3.  Warranty  Applies  to  Ownership,  Not  Build 
of  Vessel.  —  Wilson  v.  Backhouse,  Peake  Add. 
Cas.  119;  Peyton  v  Halleti,  1  Cai.  (N.  Y.)  364; 
Barker  v.  Phoenix  Ins.  Co.,  8  Johns.  (N.  Y.) 
307,  5  Am.  Dec.  339:  Mackie  v.  Pleasants,  2 
Binn.  (Pa.)  363;  Griffith  v.  Insurance  Co.  of 
North  America,  5  Binn.  (Pa.)  464. 

4.  Beneficial  Ownership  Controls.  —  A  warranty 
that  the  vessel  is  an  American  ship  is  falsified 
where,  being  owned  by  an  American  citizen, 
she  is  conveyed  to  American  citizens  in  trust 
to  secure  the  debt  of  a  British  subject. 
Murray  v.  United  Ins.  Co.,  2  Johns.  Cas.  (N. 
Y.)  168. 

5.  Proper  Documents.  —  A  sea  letter  is  in  gen- 
eral sufficient.  Barker  v.  Phoenix  Ins.  Co.,  8 
Johns.  (M.  Y.)  307,  5  Am.  Dec.  339;  Griffith  v. 
Insurance  Co.  of  North  America,  5  Binn.  (Pa.) 
464.  See  also  Baring  v.  Clagett,  3  B.  &  P. 
201.  Though  a  register  alone  has  been  held 
sufficient  during  a  period  of  universal  peace. 
Catlett  v.  Pacific  Ins.  Co.,  1  Paine  (U.  S.)  594. 

The  desciipiion  "  the  British  brig,"  etc., 
was  hel  l  to  be  satisfied  by  the  vessel's  belong- 
ing to  a  Scotchman,  who  navigated  her  under 
a  clearance  and  license  from  a  British  custom 
house,  though  she  was  not  registered  as 
British.  His  habitual  residence  need  not  be 
proved.  Mackie  v.  Pleasants,  2  Binn.  (Pa.) 
363.    And  see  infra,  this  section,  A7eutrality. 

6.  Change  of  National  Character.  —  Seamens 
v.  Lori-ig,  1  Mason  (U.  S.)  127. 

An  Attempt  by  the  Master  or  general  agent  or 


the  vessel  owner  who  has  insured  a  cargo, 
warranted  American,  to  cover  foreign  goods, 
although  the  latier  may  be  easily  disiinguished, 
will  falsify  the  warranty.  Phcenix  Ins.  Co.  v. 
Pratt,  2  Binn.  (Pa.)  308. 

Warranty  as  to  Name.— See  Anonymous,  Skin. 
404. 

7.  Residence  for  Commercial  Purposes  and  not 
that  of  birth  or  allegience  controls  on  the 
question  of  neutrality.    Tabbs  v.  Bendelack, 

3  B.  &  P.  207,  note,  4  Esp.  108;  M'Connell  v. 
Hector,  3  B.  &  P.  113;  The  Emanuel,  1  C. 
Rob.  249;  Duguet  v.  Rhinelander,  1  Cai.  Cas. 
(N.  Y.)  25;  Elbers  v.  United  Ins.  Co.,  16 
Johns.  (N.  Y.)  128. 

Property  Held  in  Trust  by  a  neutral  for  the 
benefit  of  a  belligerent  is  belligerent.  Murray 
v.  United  Ins.  Co.,  2  Johns.  Cas.  (N.  Y.)  168. 

Part  Ownership.  —  The  fact  that  a  belligerent 
is  a  part  owner  will  not  invalidate  a  warranty 
of  neutrality  in  an  insurance  of  the  interests 
of  neutral  part  owners.  Livingston  v.  Mary- 
land Ins.  Co.,  6  Cranch  (U.  S.)  274. 

But  the  rule  is  otherwise  where  the  whole 
interest  is  insured  and  there  is  a  belligerent 
ownership  of  part.  Calbreath  v.  Gracy,  1 
Wash.  (U.  S.)  219.  See  further  the  title  In- 
ternational Law,  vol.  16,  p.  1148. 

8.  Must  Be  Properly  Documented.  —  Steel  v. 
Lacy,  3  Taunt.  285;  Rich  v.  Parker,  7  T.  R. 
705;  Trinder  v.  Thames,  etc.,  Marine  Ins.  Co., 
(1898)  2  Q.  B.  128;  Calbreath  v.  Gracy,  1  Wash. 
(U.  S.)  219;  Stocker  v.  Merrimack  M.  &  F.  Ins. 
Co.,  6  Mass.  220;  Blagge  v.  New  York  Ins. 
Co.,  1  Cai.  (N.  Y.)  549;  Barker  v.  Phcenix 
Ins.  Co.,  8  Johns.  (N.  Y.)  307,  5  Am.  Dec.  339; 
L,e  Roy  v.  United  Ins.  Co.,  7  Johns.  (N.  Y.) 
343;  Coolidge  v.  New  York  Firemen  Ins.  Co., 
14  Johns.  (N.  Y.)  308;  Griffith  v.  Insurance 
Co.  of  North  America,  5  Binn.  (Pa.)  464. 

The  Register  Is  Sufficient  to  prove  (he  char- 
acter of  the  vessel.  Coolidge  v.  New  York 
Firemen  Ins.  Co.,  14  Johns.  (N.  Y.)  308;  The 
Princess  Charlotte,  Brown.  &  L.  75;  Catlett  v. 
Pacific  Ins.  Co.,  1  Paine  (U.  S.)  594. 

A  Register  is  not  a  document  required  by  the 
law  of  nations  as  expressive  of  the  ship's 
national  character.    Le  Cheminant  v.  Pearson, 

4  Taunt.  367. 

A  Sea  Letter  is  enough  without  the  register. 
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character,1  and  the  proper  papers  must  be  produced  when  necessary  to  prove 
ownership.2 

A  Compliance  with  the  Law  of  Nations  as  to  the  documents  to  be  carried  is  suffi- 
cient. A  compliance  with  a  municipal  regulation  of  the  captor  is  not  neces- 
sary,3 unless  the  neutral  countries  have  agreed  by  treaty  to  such  regulation.4 

(c)  Conduct.  —  The  warranty  of  neutrality  also  requires  that  no  act  of  com- 
mission or  omission  shall  be  committed  to  jeopardize  the  claim  to  a  neutral 
character  by  the  owner  or  his  agents.5 

(d)  Change  of  Character.  —  The  warranty  is  satisfied  if  the  vessel  or  goods  be 
neutral  when  the  risk  begins;  a  subsequent  change  of  character  is  immaterial 
unless  the  result  of  the  act  of  the  insured  or  his  agents.6 

(e)  What  Constitutes  Breach.  —  It  is  not  a  breach  of  the  warranty  of  neutrality 
of  a  vessel  merely  to  carry  belligerent  property,7  or  to  have  an  enemy  super- 
cargo,8 or  to  accept  an  enemy's  license  where  the  voyage  is  intended  for  a 
neutral  port.9  But  it  is  a  breach  of  the  warranty  to  conceal  or  destroy  the 
papers  by  which  neutrality  may  be  shown,10  to  carry  simulated  papers,  unless 
leave  is  granted,11  to  resist  search,1*  or  to  rescue  the  vessel  when  seized  or 


Barker  v.  Phoenix  Ins.  Co.,  8  Johns.  (N.  Y.) 
307,  5  Am.  Dec.  3*39;  Griffith  v.  Insurance  Co. 
of  North  America,  5  Binn.  (Pa.)  464. 

Evidence  is  admissible  in  New  York  to  show 
what  is  understood  by  "  sea  letter."  Sleght 
v.  Hartshorne,  2  Johns.  (N.  Y.)  532,  overruling 
I  Johns.  (N.  Y.)  193. 

Where  the  Warranty  Calls  for  the  Presence  of  a 
Particular  Document  it  must  be  on  board  at  all 
times  during  the  voyage.    Everth  v.  Tunno, 

1  B.  &  Aid.  142. 

1.  Compromising  Papers  Violate  Warranty.  — 
Blagge  v.  New  York  Ins.  Co.,  I  Cai.  (N.  Y.) 
549;  Carrere  v.  Union  Ins.  Co.,  3  Har.  &  J. 
(Md.)  324,  5  Am.  Dec.  437. 

A  Certificate  of  Origin  of  the  Goods  Insured,  being 
a  customary  document  for  the  voyage  and 
substantially  true  and  put  on  board  bona  fide, 
where  the  property  is  at  the  time  owned  by  a 
subject  of  the  United  States,  is  no  breach  of 
warranty  of  American  property.  Le  Roy  v. 
United  Ins.  Co.,  7  Johns.  (N.  Y.)  343. 

2.  Document  Must  Be  Produced.  —  Calbreath  v. 
Gracy,  1  Wash.  (U.  S.)  219;  Livingston  v. 
Maryland  Ins.  Co.,  7  Cranch  (U.  S.)  506;  Mur- 
ray v.  Alsop,  3  Johns.  Cas.  (N.  Y.)  47. 

Loss  of  Papers  by  the  fault  of  the  master  does 
not  excuse  the  assured.  Cleveland  v.  Union 
Ins.  Co.,  8  Mas,.  308. 

3.  Compliance  with  Law  of  Nations  Sufficient. 
—  Siffken  v.  Lee,  2  B.  &  P.  N.  R.  484;  Pollard 
v.  Bell,  8  T.  R.  434;  Bird  v,  Appleton,  8  T.  R. 
562;  Saloucci  v.  Johnson,  Park  Marine  Ins. 
(5th  ed.)  364;  Mayne  v.  Walter,  Park  Marine 
Ins.  (5th  ed.)  363^;  Smith  v.  Delaware  Ins. 
Co..  3  Wash.  (U.  S.)  127. 

4.  Treaty  Stipulations.  —  Baring  v.  Christie. 
5  East  398;  Barzillay  v.  Lewis,  2  Park  Marine 
Ins.  (8th  ed.)  725;  Price  v.  Bell,  1  East  663. 

Evidence.  —  It  has  been  held  a  sufficient 
prima  facie  proof  of  compliance  with  a  war- 
ranty of  neutrality  that  the  vessel  carried  a  flag 
of  the  neutral  nation  at  all  times  when  free 
from  danger  of  capture,  and  that  the  master 
addressed  himself  to  consuls  of  that  nation 
whenever  in  port.    Arcangelo  v.  Thompson, 

2  Campb.  620. 

5.  Neutral  Conduct  Required.  —  Gartels  v. 
Kensington,  8  T.  R.  230;  Cleveland  v.  Union 
Ins.  Co.,  8  Mass.  308;  Wilcocks  v.  Union  Ins. 


Co.,  2  Binn.  (Pa.)  574,  4  Am.  Dec.  480,  note; 
Saloucci  v.  Johnson,  Park  Marine  Ins.  (8th 
ed.)  716;  Schwartz  v.  Insurance  Co.  of  North 
America,  6  Binn.  (Pa.)  378;  Pratt  v.  Phoenix 
Ins.  Co.,  1  Browne  (Pa.)  152;  Calbreath  v. 
Gracy,  1  Wash.  (U.  S.)  219;  Schwartz  v.  Insur- 
ance Co.  of  North  America,  3  Wash.  (U.  S.) 
117.  See  also  Livingston  v.  Maryland  Ins. 
Co.,  7  Cranch  (U.  S.)  506. 

Unlawful  Act  of  Belligerent.  —  But  the  war- 
ranty as  to  neutral  conduct  is  not  broken 
where  the  assured  is  compelled  by  the  violence 
of  a  belligerent  to  seek  refuge  from  the  danger 
to  which  as  a  neutral  he  ought  not  to  have 
been  exposed.  It  was  so  held  where  a  neutral 
vessel  took  convoy  of  an  enemy's  ship  of  war, 
where  during  the  voyage  insured  she  became 
exposed  to  the  operation  of  the  decrees  of  the 
belligerent  nation,  in  consequence  of  having 
been  visited  at  sea  by  the  enemy's  cruisers. 
Snowden  v.  Phoenix  Ins.  Co.,  3  Binn.  (Pa.) 
457- 

6.  Neutral  Character  When  Risk  Begins  Suffi- 
cient.—  Eden  v.  Parkison,  2  Dougl.  732;  Ty- 
son v.  Gurney,  3  T.  R.  477;  Saloucci  v.  John- 
son, Park  Marine  Ins.  (8th  ed.)  716;  Wilson  v. 
Backhouse,  Peake  Add.  Cas.  119;  Goold  v. 
United  Ins.  Co.,  2  Cai.  (N.  Y.)  73.  In  the  case 
last  cited  an  assignment  of  part  of  the  subject 
insured  to  a  belligerent  after  capture  was  held 
to  be  a  breach  of  the  warranty. 

7.  Carrying  Belligerent  Property.  —  Barker  v. 
Blakes,  9  East  283;  Mayne  v.  Walter,  3  Dougl. 
79,  26  E  C.  L.  40. 

8.  Enemy  Supercargo.  —  Mayne  v.  Walter,  3 
Dougl.  79,  26  E.  C.  L.  40. 

9.  Acceptance  of  Enemy's  License.  —  Bulkley 
v.  Derby  Fishing  Co.,  1  Conn.  572;  Hayward 
v.  Blake,  12  Mass.  176.  But  see  Colquhoun  v. 
New  York  Firemen  Ins.  Co.,  15  Johns.  (N.  Y.) 
352- 

10.  Concealing  or  Destroying  Papers.— Calbreath 

v.  G  racy,  1  Wash.  (U.  S.)  219.  See  also  Carrere 
v.  Union  Ins.  Co.,  3  Har.  &  J.  (Md  )  324,  5  Am. 

Dec.  437. 

11.  Carrying  Simulated  Papers.  —  Oswell  v. 
Vigne,  15  East  70;  Hornever  v.  Lushington, 
15'East  46;  Bell  v.  Bromfield,  15  East  364. 

12.  Resisting  Search.  —  Snowden  v.  Phoenix 
Ins.  Co.,  3  Binn.  (Pa.)  468;  Saloucci  v.  John- 
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detained,1  unless  the  search  or  detention  is  outrageous,  as  where  the  belligerent 
does  not  make  known  his  character  and  the  cause  of  detention.2  So  a  failure 
to  claim  the  property  as  neutral,  if  captured,  is  a  violation  of  the  warranty.3 
(f)  Foreign  Judgment  of  Condemnation.  —  The  conclusiveness  and  effect  of  foreign 
judgments  of  condemnation  are  treated  elsewhere  in  this  work.4 

(4)  Master  and  Crew.  —  A  warranty  as  to  master  and  crew  requires  that 
such  master  and  crew  shall  be  on  board  at  the  time  of  sailing,5  but  not  when 
the  vessel  is  laid  up  under  seizure,6  or  for  repairs.7  Where  the  policy  pro- 
vides for  notice  of  change  of  masters,  notice  of  every  change  must  be  given.8 
A  warranty  that  the  master  shall  hold  a  certain  certificate  is  complied  with 
though  the  master  does  not  procure  its  indorsement  as  required  by  its  terms.9 

(5)  Time  of  Sailing  or  Departure.  —  The  courts  draw  a  distinction  between 
a  warranty  "to  sail  "  and  a  warranty  "to  sail  from  "  or  "to  depart"  before, 
at,  or  after  a  certain  time. 

Warranty  "to  Sail."  —  Under  the  warranty  to  sail  at  a  certain  time,  the  vessel 
must  not  only  be  in  complete  readiness  at  such  time  for  the  voyage,10  but  must 
actually  set  out  with  the  bona  fide  intention  of  proceeding  immediately  upon 
her  voyage,11  though  it  is  not  necessary  that  she  should  finally  quit  the  port 
on  such  day.    A  mere  breaking  of  ground  is  sufficient.18 

intention  Controls.  —  The  question  whether  the  ship  has  sailed  under  such  a 
warranty  depends  on  the  intention  with  which  she  was  moved  from  the  wharf 
or  other  place  at  which  she  has  been  loading  her  cargo.  If  the  intention  was 
to  perform  not  merely  a  nominal  but  a  substantial  portion  of  the  voyage,  the 
vessel  must  be  considered  as  having  sailed  when  she  left  the  wharf  or  place 
where  she  was  loaded.13 


son.  Park  Marine  Ins.  (5th  ed.)  365;  Garrels 
v.  Kensington,  8  T.  R.  230. 

1.  Rescuing  Vessel  Seized  or  Detained.  —  Gar- 
rels v.  Kensington,  8  T.  R.  230;  Wilcocks  v. 
Union  Ins.  Co.,  2  Binn.  (Pa.)  574,  4  Am.  Dec. 
480,  note;  M'Lellan  v.  Maine  F.  &  M.  Ins.  Co., 
12  Mass.  246;  Robinson  v.  Jones,  8  Mass.  536, 
5  Am.  Dec.  114. 

2.  Outrageous  Seizure.  —  M'Lellan  v.  Maine 
F.  &  M.  Ins.  Co  ,  12  Mass.  246;  Saloucci  v. 
Johnson,  Park  Marine  Ins.  (5th  ed.)  365. 

3.  Failure  to  Claim  Property.  —  Coolidge  v. 
Blake,  15  Mass.  429;  Thatcher  v.  Bellows,  13 
Mass.  in. 

4.  Foreign  Judgments  of  Condemnation.  —  See 
the  title  Foreign  Judgments,  vol.  13,  pp.  1019, 
1020.  See  also  the  titles  Admiralty  Juris- 
diction, vol.  1,  p.  666;  International  Law, 
vol.  16,  p.  1121. 

5.  Master  and  Crew  Must  Be  on  Board  When 
Vessel  Sails.  —  De  Hahn  v.  Hartley,  1  T.  R. 
343,  2  T.  R.  186,  note. 

Warranty  as  to  Number  of  Ship's  Company.  — 
The  warianty  "  thirty  seamen,  besides  passen- 
gers," means  thirty  persons  belonging  to  the 
ship's  company,  including  cook,  surgeon,  boys, 
eic.    Bean  v.  Stupart,  1  Dougl.  n. 

"  Competent  Hands."  —  A  cook  is  a  competent 
hand  within  the  meaning  of  a  warraniy  as  lo 
the  number  of  competent  hands  on  board  a 
flatboat.  Grant  v.  Lexington  F.,  etc.,  Ins. 
Co.,  5  Ind.  23.  61  Am.  Dec.  74. 

6.  When  Laid  Up.  —  Marignv  v.  Home  Ins. 
Co.,  13  La.  Ann.  338,  71  Am.  Dec.  511. 

7.  St.  Louis  Ins.  Co.  v.  Glasgow,  8  Mo.  721, 
41  Am.  Dec.  66t. 

8.  Notice  of  Change  of  Masters.  —  Tennessee 
M.  &  F.  Ins.  Co.  v.  Scoit,  14  Mo.  46;  Eddy  v. 
Tennessee  M.  &  F.  Ins.  Co.,  21  Mc.  587. 


Orders  to  Master.  —  A  warranty  that  "  orders 
will  be  given  that  the  ship  shall  not  cruise  " 
is  not  complied  with  unless  such  orders  are 
expressly  given  to  the  captain;  an  implica- 
tion from  the  implied  instruction  will  not  do. 
Ogden  v.  Ash,  1  Dal!.  (Pa.)  162. 

9.  Certificated  Master.  —  McLoon  v.  Com- 
mercial Mut.  Ins.  Co.,  100  Mass.  472,  1  Am. 
Rep.  129. 

10.  Complete  Readiness  to  Sail  Required. — Lang 
v.  Anderson,  3  B.  &  C.  499,  10  E.  C.  L.  165; 
Ridsdale  v.  Newnham,  3  M.  &  S.  456;  Graham 
v.  Barras,  3  N.  &  M.  125,  5  B.  &  Ad.  1011,  27 
E.  C.  L.  254;  Sea  Ins.  Co.  v.  Blogg,  (1898)  2 
Q.  B  398,  affirming  (1898)  I  Q.  B.  27;  Pitte- 
grew  v.  Pringle,  3  B.  &  Ad.  514,  23  E.  C.  L. 
136;  Dennis  v.  Ludlow,  2  Cai.  (N.  Y.)  111. 

Readiness  for  Stage  of  Voyage  Sufficient.  — 
But  the  vessel  need  be  in  readiness  only  for 
the  siage  of  the  voyage  which  she  has  com- 
menced, where  the  voyage  is  in  several  stages. 
Bouillon  v.  Lupton,  15  C.  B.  N.  S.  113,  109  E. 
C.  L.  IT3,  10  Jur.  N.  S.  422. 

11.  Bona  Fide  Departure  Necessary.— Cockrane 
v.  Fisher,  1  C.  M.  &  R.  809,  2  Cromp.  &  M. 
581,  4  Tyrw.  424,  5  Tyrw.  496. 

12.  Not  Necessary  to  Leave  Port.  —  Bond  v. 
Nutt,  2  Cowp.  607:  Cockrane  v.  Fisher  (in 
error),  I  C.  M.  &  R.  809,  5  Tyrw.  496,  affirm- 
ing 2  Cromp.  &  M.  581,  4  Tyrw.  424; 
Thellusson  v.  Fergusson,  1  Dougl.  361; 
Robertson  v.  Pugh,  15  Can.  Sup.  Ct.  706; 
Union  Ins.  Co.  v.  Tysen.  3  Hill  (N,  Y.)  118. 

13.  Intention  Controls. — Sea  Ins.  Co,  v.  Blogg, 
(1898)  2  Q.  B.  398,  affirming  (1898)  I  Q.  B.  27; 
Wood  v.  Smiih.  L.  R.  5  P.  C.  451;  Cockrane 
v.  Fisher,  1  C.  M.  &  R.  809. 

Thus,  where  the  ship  was  taken  down  the 
tiver  and  anchored  so  as  to  be  abl_>  to  cross 
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Warranty  "to  Sail  from"  or  "to  Depart."  —  Under  the  warranty  "to  sail  from"  or 
"to  depart,"  the  vessel  must  actually  quit  the  port  on  such  day.1  Where 
the  policy  is  at  and  from  an  island  it  is  sufficient  if  the  vessel  quits  her  port  of 
loading  in  such  island,  though  she  proceeds  to  another  port  therein  to  join  a 
convoy.* 

Excuses  for  Failure  to  Perform.  —  The  fact  that  an  unforeseen  casualty  or  stress 
of  weather3  or  an  embargo4  prevents  the  vessel  sailing  is  no  excuse.5 

(6)  To  Sail  with  Convoy.  —  Where  the  warranty  is  to  sail  with  convoy,  it 
will  be  complied  with  only  if  the  vessel  actually  sails  from  the  place  of 
rendezvous  for  the  convoy  with  a  legally  appointed  convoy  for  the  voyage 
insured,  with  proper  sailing  orders,  and  remains  with  the  convoy  during  the 
voyage  unless  driven  away  from  it.6 

(7)  Condition  and  Equipment  of  Vessel  —  Warranted  Safe.  —  Where  the  sub- 
ject-matter insured  is  warranted  "  well"  or  "  in  good  safety"  on  a  particular 
day,  it  is  sufficient  if  it  be  safe  at  any  time  during  that  day.7 

Equipment.  —  A  warranty  as  to  equipment  requires  only  a  literal  compliance.8 

(8)  Location  of  Vessel.  —  Where  the  vessel  is  warranted  in  port  in  a  policy 


the  bar  in  the  morning,  she  must  be  con- 
sidered as  having  sailed  when  she  left  the 
wharf.    Wood  v.  Smith,  L.  R.  5  P.  C.  451. 

But  where  a  vessel  was  warranted  to  sail 
on  or  after  March  I,  and  on  the  night  of 
February  29  she  moved  away  from  the  wharf 
about  five  hundred  yards  out  into  the  river 
and  there  anchored  —  the  object  being  to 
prevent  the  crew  from  going  ashore  —  and 
proceeded  on  her  voyage  on  the  following 
morning,  it  was  held  that  the  vessel  did  not 
sail  when  she  moved  from  the  wharf.  Sea 
Ins.  Co.  v.  Blogg,  (1898)  2  Q.  B.  398,  affirming 
(1898)  1  Q.  B.  27. 

1.  Warranty  "to  Sail  from"  or  "to  Depart." 

—  Moir  v.  Royal  Exch.  Assur.  Co..  6  Taunt. 
241,  1  E.  C.  L.  372,  1  Marsh.  570,  3  M.  &  S. 
461,  4  Campb.  84;  Robertson  v.  Pugh,  15  Can. 
Sup.  Ct.  706;  Union  Ins.  Co.  v.  Tysen,  3  Hill 
(N.  Y.)  irS. 

What  Is  Considered  as  the  Port.  —  Where  the 
insurance  was  at  and  from  D.,  and  the  vessel 
loaded  in  the  river  opposite  the  town,  such 
being  the  usual  and  proper  place  of  loading 
and  clearing  for  ships  of  her  tonnage,  and 
dropped  down  the  river  to  a  place  beyond  its 
mouth,  on  the  day  when  she  was  warranted 
to  sail,  but  dropped  anchor  inside  the  shoal, 
which  was  about  three  miles  beyond  the  mouth 
of  the  river,  at  the  usual  place  of  vessels  of 
heavier  tonnage  to  load,  and  did  not  sail  until 
two  days  later,  it  was  held  that  considering 
the  size  of  the  vessel  she  sailed  from  D.  at  the 
time  warranted.  Lang  v.  Anderson,  5  Dowl. 
&  R.  393,  3  B.  &  C.  495,  10  E.  C.  L.  163,  1  C. 
&  P.  171. 

2.  Leaving  Port  of  Loading  in  Island  Sufficient. 

—  Earle  v.  Harris,  1  Dougl.  357;  Thellusson 
v.  Fergusson,  1  Dougl.  361;  Wright  v.  Shiff- 
ner,  11  East  515,  2  Campb.  247. 

Where  a  vessel  insured  at  and  from  Ja- 
maica to  London  was  warranted  to  sail  after 
January  12,  and  having  loaded  at  Port  Maria, 
which  was  considered  a  very  hazardous  station 
for  ships,  she  sailed  for  Port  Antonio,  an  ac- 
customed rendezvous  in  the  same  island,  in- 
tending to  wait  there  for  convoy,  and  was  lost 
in  going  thither,  before  January  12,  it  was 
held  that  there  was  no  breach  of  the  war- 
ranty.   Cruikshank  v.  Janson,  2  Taunt.  301. 


3.  Stress  of  Weather  No  Excuse.  —  Nelson  v. 

Salvador,  M.  &  M.  309,  22  E.  C.  L.  317. 

4.  Embargo  No  Excuse.  —  Hore  v.  Whitmore, 
2  Cowp.  784;  Bond  v.  Nun,  1  Dougt.  370, 
note. 

5.  For  a  Construction  of  Particular  Language 

as  to  the  time  of  sailing,  see  Vezian  v.  Grant, 
2  Park  Marine  Ins.  (Sth  ed.)  671. 

"In  the  Month  of  October."  —  Chaurand  v. 
Angerstein,  Peake  N.  P.  (ed.  1795)43. 

Where  a  policy  is  effected  subject  to  certain 
rules  as  to  the  time  of  sailing,  such  rules  are 
equivalent  to  a  warranty.  Colledge  v.  Harty, 
6  Exch.  205. 

6.  Sailing  with  Convoy.  —  Smith  v.  Readshaw, 

2  Park  Marine  Ins.  (8th  ed.)  708;  Taylor  v. 
Woodnen,  2  Park  Marine  Ins  (Sth  ed.)  707; 
Verdon  v.  Wilmot,  2  Park.  Marine  Ins.  (8th 
ed.)  696,  note;  Harrington  v.  Halkeld,  2  Park 
Marine  Ins.  (8th  ed.)  639;  De  Garray  v.  Clag- 
get,  2  Park  Marine  Ins.  (Sth  ed.)  708;  Waltham 
v.  Thompson,  Marshall  Ins.  (4th  ed.)  294; 
Hibbart  v.  Pigan,  Marshall  Ins.  (5th  ed.)  292; 
Webb  v.  Thompson,  1  B.  &  P.  5;  Anderson  v. 
Pitcher,  2  B.  &  P.  164.  3  Esp.  124,  1  Stark. 
262,  2  E.  C.  L.  106;  Audley  v.  Duff.  2  B.  &  P. 
in,  5  Rev.  Rep.  549;  D'Eguino  v.  Bewicke,  2 
H.  Bl.  551;  Magalhaens  v.  Busher,  4  Campb. 
54;  Warwick  v.  Scott,  4  Campb.  62;  Park  v. 
Hamond,  4  Campb.  ^44,  2  Marsh.  189,  6 
Taunt.  495,  1  E.  C.  L.  "464,  Holt  N.  P.  80,  3  E. 
C.  L.  41;  Sanderson  v.  Busher,  4  Campb.  54, 
note;  Victorian  v.  Cleeve,  2  Stra.  1250;  Gor' 
don  v.  Morley,  2  Stra.  1265;  Ingham  v.  Agnew, 
15  East  517;  Jeffries  v.  Legandra,  2  Salk.  443; 
Lethulier's  Case,  2  Salk.  443;  Lilly  v.  Ewer,  I 
Dougl.  72;  Manning  v.  Gist,  3  Dougl.  74,  26 
E.  C.  L.  37;  Hibbert  v.  Pigou,  3  Dougl.  224, 
26  E.  C.  L.  86;  Philips  v.  Baillie,  3  Dougl. 
374,  26  E.  C.  L.  149;  Long  v.  Allan,  4  Dougl. 
277,  26  E.  C.  L.  352;  Cohen  v.  Hinckley,  I 
Taunt.  249;  Hinckley  v.  Walton,  3  Taunt.  131; 
Laing  v.  Glover,  5  Taunt  49,  1  E.  C.  L.  16. 

7.  Warranted  Safe.  —  Blackhurst  v.  Cockell, 

3  T.  R.  360. 

8.  Equipment.  — ^  Thus,  a  warranty  that  the 
vessel  shall  carrv  twenty  guns  is  not  falsified 
by  the  fact  that  the  vessel  does  not  carry 
enough  men  to  man  the  guns.  Hide  v.  Bruce, 
3  Dougl.  213,  26  E.  C.  L.  Si. 
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at  and  from  a  particular  port,  the  warranty  will  not  be  satisfied  unless  she  is 
in  that  port 1  at  the  time  warranted.2  And  so  where  the  policy  is  from  a 
port  "where  the  vessel  now  is,"  the  vessel  must  be  in  such  port  when  the 
insurance  is  effected.3  But  under  a  policy  on  time  "  at  and  from  "  a  certain 
port,  commencing  the  risk  at  a  certain  day,  it  is  not  necessary  that  the  vessel 
be  at  such  port  when  the  policy  attaches.4  And  an  insurance  on  a  vessel  on 
time  "  commencing  the  risk  at  B."  at  a  certain  time  does  not  constitute  a 
warranty  that  the  vessel  is  in  the  port  of  B.  at  the  time  when  the  risk  com- 
menced.3 Where  the  adventure  is  to  begin  from  a  certain  port,  the  vessel 
being  warranted  to  be  then  in  safety,  the  warranty  refers  to  the  beginning  of 
the  adventure.6 

(9)  Cargo  and  Loading — Construction  of  Warranty.  —  In  warranties  as  to  the 
amount  of  cargo  to  be  carried,  and  the  manner  of  loading,  the  descriptive 
words  will  be  construed  as  used  in  their  ordinary  sense,  regard  being  had  to 
the  purpose  for  which  they  are  used  in  the  policy.7 

strict  Compliance.  —  Such  warranties  must  be  strictly  complied  with.  It  is 
not  important  that  the  risk  has  not  been  increased.8 

"Registered  Tonnage,"  as  used  in  a  warranty  as  to  loading,  refers  to  the  tonnage 
specified  in  the  register  under  which  the  vessel  sails,  not  that  of  the  country 
where  she  was  built,  or  that  of  any  other  country,  nor  yet  by  a  law  of  the 
country  under  which  she  was  registered  passed  long  after  the  loss  of  the 
vessel.  It  must  be  determined  by  the  law  of  the  flag  at  the  time  when 
the  vessel  sailed.9 

Ballast  and  Dunnage  are  not  to  be  taken  into  consideration  in  determining  the 
amount  of  cargo  under  such  warranty.10  But  a  warranty  not  to  load  more 
than  the  registered  tonnage  will  be  broken  by  carrying  more  cargo  in  weight 
than  such  tonnage,  though  the  excess  be  used  as  dunnage.11 


Construction  of  Terms.  —  The  words  "  not  lia- 
ble for  any  damage  to  or  from  her  sheathing  " 
do  not  constitute  a  warranty  that  the  vessel 
is  sheathed.  Martin  v.  Fishing  Ins.  Co.,  20 
Pick.  (Mass.)  389,  32  Am.  Dec.  220 

Evidence  as  to  License  Carried. —  See  Everth  v. 
Tunno,  I  Stark.  508.  2  E.  C.  L.  194,  1  B.  &  Aid. 
142;  Bulkley  v.  Derby  Fishing  Co.,  1  Conn. 
571- 

Question  for  Jury.  —  Whether  the  presence  of 
a  watchman  on  shore  near  where  the  vessel 
lay,  who  was  charged  with  the  duty  of  watch- 
ing the  insured  and  other  vessels,  is  a  compli- 
ance with  the  warranty  that  the  vessel  shall 
be  in  charge  of  a  watchman,  is  a  question  for 
the  jury.  Plyer  v.  German-American  Ins. 
Co.,  (Supm.  Ct.  Gen.  T.)  1  N.  Y.  Supp.  395. 

1.  Warranted  in  Port.  — Colby  v.  Hunter,  M. 
&  M.  81,  3  C.  &  P.  7,  14  E.  C.  L.  183.  See 
also  Kernahan  v.  National  Assur.  Co.,  10  L. 
R.  Ir.  31c.. 

2.  At  Certain  Time. —  Kenyon  v.  Berthon,  I 
Dojad.  12,  note  4. 

3.  "  Where  the  Vessel  Now  Is."  —  Callaghan  v. 
Atlantic  Ins.  Co.,  1  Edw.  (N.  Y.)  64. 

4.  Commencement  of  Risk.  —  Martin  v.  Fishing 
Ins.  Co..  20  Pick.  (Mass.)  389,  32  Am.  Dec. 
220. 

5.  Manly  v.  United  M.  &  F.  Ins.  Co.,  9 
Mass.  85,  6  Am.  Dec.  40. 

6.  Beginning  of  Adventure.  —  Anchor  Marine 
Ins.  Co.  v.  Keith.  9  Can.  Sup.  Ct.  483,  15  Nova 
Scotia  402. 

A  Change  of  Moorings  in  a  harbor  does  not 
violite  the  warranty  that  the  vessel  shall  be 
safely  moored  in  the  harbor.  Clarke  v.  West- 
more,  cited  in  Selw.  N.  P.  (nth  ed.)  1003. 


7.  Construction  of  Warranty  as  to  Loading.  — 
Thus,  a  warranty  not  to  carry  iron  exceeding 
the  net  registered  tonnage  is  broken  by  ship- 
ping a  quantity  of  steel  in  excess  of  such  ton- 
nage. Hart  v.  Standard  Marine  Ins.  Co.,  22 
Q.  B.  D.  499. 

The  Phrase  "  Loading  Off  Shore  Prohibited  "is 
not  on  its  face  ambiguous,  and  only  prohibits 
loading  at  a  distance  away  from  shore  while 
the  vessel  is  lying  at  anchor.  It  does  not  in- 
clude loadingat  the  end  of  a  bridge  pier  fifteen 
hundred  feet  long.  Johnson  v.  Northwestern 
Nat.  Ins.  Co.,  39  Wis.  88. 

Other  Cargo.  —  An  insurance  "  on  the  cargo, 
being  "  a  certain  number  of  hogsheads  of  wine, 
does  not  amount  to  a  warranty  that  nc  other 
goods  shall  be  taken  on  board.  Muller  v. 
Thompson,  2  Campb.  610. 

The  Description  in  the  Policy  as  "on  property 
on  board,"  etc.,  is  not  a  warranty  that  the 
property  is  on  board  the  vessel  at  the  date  of 
the  policy.    Whitney  v.  Haven,  13  Mass.  172. 

8.  Strict  Compliance.  —  Maryland  Ins.  Co.  v. 
Le  Roy,  7  Cranch  (U.  S.)  26;  Sawyer  v.  Coast- 
ers' Mut.  Ins.  Co.,  6  Gray  (Mass.)  221.  See 
also  Dickey  v.  United  Ins.  Co.,  11  Johns. 
(N.  Y.)  358. 

9.  Registered  Tonnage.  —  Reck  v.  Phenix  Ins. 
Co.,  130  N.  Y.  160.  reversing  (Supm.  Ct.  Gen. 
T.)  7  N.  Y.  Supp.  492. 

10.  Ballast  and  Dunnage  Not  Estimated.  — 
Thwing  -'.  Great  Western  Ins.  Co.,  103  Mass. 
401,  4  Am.  Rep.  567;  Great  Western  Ins.  Co. 
v.  Thwing,  13  Wall.  (U.  S.)  672,  1  Lowell  (U. 
S.)  444. 

11.  Cargo  Used  as  Dunnage  Must  Be  Considered 
as  Cargo.  —  Great  Western  Ins.  Co.  v  Thwing, 


1019 


Volume  XIX. 


Warranties. 


MARINE  INSURANCE. 


Express  Warranties. 


(10)  Navigation  of  Vessel — Intention  to  Navigate,  —  A  statement  that  the 
vessel  is  "intended  to  navigate"  certain  waters  is  not  a  warranty  that  she  shall 
actually  navigate  any  particular  waters,  where  she  is  described  as  lying  in  a 
certain  dock.1 

Towage.  —  A  warranty  in  a  voyage  policy  that  the  vessel  shall  "go  out  in 
tow"  means  out  from  the  harbor,  not  from  one  berth  to  another  in  the  harbor.2 

Negligence.  —  Warranties  against  negligent  navigation  are  treated,  together 
with  the  kindred  questions  of  exceptions  of  negligent  navigation  from  the  risk, 
elsewhere  in  this  title.3 

(i  i)  Waters  and  Ports  —  Construction  of  Policy. — -The  insertion  of  a  clause  in 
the  policy  warranting  the  vessel  to  navigate  certain  waters  only,4  or  excepting 
or  prohibiting  certain  waters  and  places,5  is  of  frequent  occurrence,  and  is 
construed  according  to  the  wording  of  the  policy  and  the  nature  of  the 
venture  insured. 

Excepted  Ports.  —  Insurance  on  the  vessel  while  navigating  certain  waters,6  or 
permission  to  navigate  certain  waters,7  certain  other  waters  being  excepted,8 
is  not  the  equivalent  of  a  warranty  not  to  navigate  other  or  excepted  waters; 
and  going  outside  the  prescribed  waters  will  not  avoid  the  policy,  though  if 
a  loss  happens  at  such  time,  or  if  such  deviation  contributes  thereto,  the 
insured  cannot  recover. 

Prohibited  Ports.  —  A  prohibition  against  using  certain  waters  and  ports  is 
equivalent  to  a  warranty  not  to  use  such  waters  and  ports.9  But  "  to  use" 
a  port  within  such  prohibition  means  to  go  into  a  port  for  shelter,  for  com- 
merce, or  for  pleasure,  and  to  derive  a  benefit  or  an  advantage  from  its  protec- 
tion. Clearing  for  a  port  or  sailing  towards  it  is  not  a  violation  of  the 
warranty. 
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13  Wall.  (U.  S.)  672,  reversing  \  Lowell  (U.  S.) 
444.  Contra,  Thwing  v.  Great  Western  Ins. 
Co.,  103  Mass.  401,  4  Am.  Rep.  567. 

The  Conflict  in  These  Cases  grew  out  of  the 
difference  of  opinion  as  to  the  definition  of 
"  dunnage."  It  was  held  in  the  first  of  the 
above-cited  cases  that  merchandise  carried 
under  a  bill  of  lading,  and  paying  freight,  is 
cargo,  and  not  dunnage,  although  stowed  as 
dunnage  would  bs  stowed  for  the  purpose 
of  protecting  the  rest  of  the  cargo  from  wet, 
and  put  on  board  by  the  shipper  with  knowl- 
edge that  it  would  be  so  stowed.  The  con- 
trary was  held  in  the  case  last  cited.  Sc  also 
Dunnage,  vol.  10,  p.  318. 

It  Is  a  Question  for  Jury  whether  phosphate 
rock  is  known  to  the  commercial  world  as 
"  stone  "  and  comes  within  that  designation  in 
the  policy. '  Chapman  v.  Providence  Washing- 
ton Ins.  Co.,  19  N.  Bruns.  28,  23  N.  Bruns.  105. 

1.  Intention  to  Navigate.  —  Grant  v.  yEtna 
Ins.  Co.,  6  L.  C.  Jur.  224,  12  L.  C.  Rep.  386, 
reversing  5  L.  C.  Jur.  285,  8  L.  C.  Jur.  13,  141, 

14  L.  C.  Rep.  493. 

2.  "  Go  Out  in  Tow."  —  Provincial  Ins.  Co.  v. 
Connolly,  5  Can.  Sup.  Ct.  258,  1  Montreal  Leg. 
N.  33,  reversing  8  Quebec  78,  and  affirming  Z 
Quebec  74, 

Number  of  Boats  in  Tow. — For  evidence  of  a 
breach  of  warranty  as  to  towing  an  excessive 
number,  see  McW.illiams  v.  Home  Ins.  Co.,  40 
N.  Y.  App.  Div.  400. 

3.  Negligent  Navigation.  —  See  infra,  this 
title,  Risks  and  Causes  of  Loss  —  Negligence, 
Default,  or  Misconduct. 

4.  Warranty  as  to  Waters  and  Places.  —  A  war- 
ranty to  navigate  "  only  inland  waters  of  the 
United  States  and  Canada"  is  broken  where  the 
vessel  goes  out  upon  the  high  seas  beyond  the 
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Sandy  Hook  and  Scotland  lightships  and  into 
the  open  waters  of  the  Atlantic  ocean.  Cogs- 
well v.  Chubb,  1  N.  Y.  App.  Div.  93.  See  gen- 
erally the  title  Deviation  (in  Marine  Insur- 
ance), vol.  9,  p.  440  et  scq. 

5.  Construction  of  Prohibitory  Clause.  —  The 
clause  "  no  St.  Lawrence  "  has  been  held  to 
include  both  the  river  and  the  gulf  cf  St. 
Lawrence.    Birrell  v.  Dryer,  9  App.  Cas.  345. 

Under  the  clause,  "  Prohibited  from  the  river 
and  gulf  of  St.  Lawrence,  ports  in  Newfound- 
land, Northumberland  straits.  Cape  Breton," 
etc.,  the  waters  of  Cape  Breton  and  not  merely 
its  ports  are  prohibited.  Lovett  v.  China  Mut. 
Ins.  Co.,  174  Mass.  108. 

For  the  construction  of  the  clause,  "  Not 
allowed  under  this  policy  to  enter  the  gulf  of 
St.  Lawrence  before  the  25th  April,  norto  be  in 
the  gulf  after  the  15th  November,  nor  to  pro- 
ceed to  Newfoundland  after  the  1st  December, 
or  before  the  15th  March,"  see  Provincial  Ins. 
Co.  v.  Leduc,  L.  R.  6  P.  C.  22;. 

6.  Prescribing  Limits  Does  Not  Exclude  Other 
Waters.  —  Hennessey  v.  Manhattan  F.  Ins. 
Co.,  28  Hun  (N.  Y.)  98. 

7.  Permission  to  Navigate  Not  Prohibition.  — 
Wilkins  v.  Tobacco  F.  &  M.  Ins  Co.,  30  Ohio 
St.  317,  reversing  2  Cine.  Super.  Cl.  204. 

8.  Excepted  Waters  Not  Prohibition.  —  Green- 
leaf  v.  St.  Louis  Ins.  Co.,  37  Mo.  25. 

9.  Prohibition  Equivalent  to  Warranty.  —  Lov- 
ett v.  China  Mut.  Ins.  Co.,  174  Mass.  108, 
citing  Odiorne  v.  New  England  Mut.  Marine 
Ins.  Co.,  101  Mass.  551,  3  Am.  Rep.  40:; 
Whiton  v.  Albany  City  Ins.  Co.,  109  Mass.  24; 
Birrell  v.  Dryer,  9  App.  Cas.  345:  Cobb  v. 
Lime  Rock  F  &  M.  Ins.  Co  ,  58  Me.  326. 

10.  Sailing  for  a  Port  Is  Not  "  a  Use  "  of  Such 
Port.  —  Wheeler  v.  New  York  Mut.  Ins.  Co.,  35 
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(12)  Other  Insurance. — The  words  "no  other  insurance''  or  "warranted 
no  other  insurance"  do  not  mean  merely  that  there  is  no  other  insurance, 
but  also  signify  that  there  shall  be  no  other  insurance  during  the  continuance 
of  the  risk.1  But  a  warranty  against  other  insurance  or  overinsurance  is  not 
violated  unless  the  other  insurance  is  on  the  same  property  and  at  the  same 
risk3  and  is  valid  and  enforceable.3  The  fact,  however,  that  the  other  policies 
are  subsequently  canceled  by  agreement  will  not  affect  the  question.4 

(13)  Against  Liens.  —  A  warranty  against  liens  is  violated  where  the  person 
"on  account  of"  whom  the  policy  is  effected  has  given  a  mortgage  to  the  per- 
son to  whom  the  loss  is  payable.5 

(14)  Against  Capture,  Seizure,  Detention,  and  Illicit  and  ProJiibited  Trade. 
—  The  warranties  on  these  subjects,  so  far  as  they  are  material  to  this  topic, 
are  not  distinguishable  from  exceptions  to  the  risk,  and  are  treated  with  other 
cases  on  the  subject  elsewhere  in  this  title.6 

XI.  Risks  and  Causes  of  Loss —  1.  General  Principles.  —  The  insurer  is  not 
liable  unless  the  loss  was  occasioned  by  one  of  the  perils  enumerated.7  He 
is  not  liable  for  a  loss  caused  by  natural  weakness  and  decay,8  nor  for  ordinary 
wear  and  tear,9  nor  for  ordinary  leakage  from  and  breakage  of  packages,10  nor 
for  losses  caused  by  the  inherent  vice  of  the  subject  insured,11  nor  for  mortality 
of  or  injury  to  animals  insured  not  directly  traceable  to  the  action  of  a  sea  peril 


N.  Y.  Super.  Ct.  247;  Snow  v.  Columbian  Ins. 
Co.,  48  N.  Y.  624,  8  Am.  Rep.  578,  reversing 
48  Barb.  (N.  Y.)  469;  Mosher  v.  Providence 
Washington  Ins.  Co  ,  (C.  PI.  Gen.  T.)  12  Misc. 
(N.  Y.)  104,  (N.  Y.  City  Ct.  Gen.  T.)  10  Misc. 
(N.  Y.)  40. 

Bui  in  Thames,  etc..  Marine  Ins.  Co.  v. 
O'Connell,  (C.  C.  A.)  86  Fed.  Rep.  i^o,  it  was 
held  that  there  was  a  use  of  a  prohibited  river 
where  the  vessel,  with  the  intention  of  enter- 
ing it,  came  to  anchor  within  a  mile  of  the 
entrance  and  was  driven  ashore  in  a  storm  on 
the  breaking  of  her  anchor  chain.  See  further 
the  title  Deviation  (in  Marine  Insurance), 
vol.  9,  p.  418. 

1.  Other  Insurance.  —  Butler  v.  Merchants' 
Marine  Ins.  Co.,  17  Nova  Scotia  301,  affirmed 
Feb.  17,  1885,  Cas.  Dig.  390. 

2.  Other  Insurance  on  Different  Property.  — 
Divis  v.  Boardman,  12  Mass.  80.  See  also 
Williams  v.  Crescent  Mut.  Ins.  Co.,  15  La. 
Ann.  651. 

Overinsurance.  —  An  overinsurance  of  cargo 
or  freight  by  the  vessel  owner  is  not  a  breach  of 
warranty  by  him  not  to  insure  his  interest  in 
the  vessel  beyond  a  stipulated  amount.  Mer- 
chants' Ins.  Co.  v.  Allen,  121  U.  S.  67,  affirm- 
ing The  Orient,  16  Fed.  Rep.  916. 

A  policy  on  disbursements  is  not  a  breach 
of  warranty  on  a  policy  on  the  "  hull  and 
machinery  "  to  stand  uninsured  to  a  certain 
amount.  Roddick  v.  Indemnity  Mut.  Marine 
Ins.  Co.,  (1895)  2  Q.  B.  380. 

3.  Invalid  Overinsurance.  —  A  policy  contain- 
ing the  condition  of  avoidance  on  account  of 
additional  insurance  or  overinsurance  is  not 
avoided  by  a  coni  ract  for  other  insurance  where 
the  latter  contract  is  invalid  as  to  all  excessive 
insurance.  Knight  7/.  Eureka  F.  &  M.  Ins. 
Co.,  26  Ohio  St.  664,  20  Am.  Rep.  778.  See 
also  Jackson  v.  Massachusetts  Mut.  F.  Ins. 
Co.,  23  Pick.  (Mass.)  418,  34  Am.  Dec.  69. 

Insolvency  of  Other  Insurers.  —  A  shipowner 
whose  ship  is  valued  at  £12,000,  who  insures 
her  for  £9,600,  and  warrants  thai  as  10  £2,400 
he  will  be  his  own  insurer,  commits  no  breach 


of  his  warranty  by  taking  out  a  further  insur- 
ance to  cover  such  portion  of  the  original  sum 
insured  as  he  has  notice  is  likely  to  become 
ineffective  by  reason  of  the  insolvency  of  un- 
derwriters.   General  Ins.  Co.  v.  Cory,  (1897) 

1  Q-  B.  335 

4.  Cancellation  by  Agreement. — Seamans  v. 
Loring,  1  Mason  (U.  S.)  127. 

5.  Warranty  Against  liens.  —  Bid  well  v. 
Northwestern  Ins.  Co.,  19  N.  Y.  I7g. 

6.  See  infra,  this  title,  Risks  and  Causes  of 
Loss —  Capture  and  Seizure;  Arrests,  Restraints , 
and  Detentions. 

t.  Loss  Must  Be  Caused  by  Peril  Enumerated. 
—  Swan  v.  Union  Ins.  Co.,  3  Wheat.  (U.  S.) 
168;  Cleveland  v.  Union  Ins.  Co.,  8  Mass.  308. 

8.  Natural  Weakness  and  Decay.  —  Lee  v. 
Beach,  2  Marshall  Ins.  368;  Oliver  v.  Cowley, 

2  Marshall  Ins.  369;  Mills  v.  Roebuck,  2  Mar- 
shall Ins.  370;  Fawcus  v.  Sarsfield,  6  El.  &  Bl. 
192,  88  E.  C.  L.  192,  2  Jur.  N.  S.  665. 

9.  Ordinary  Wear  and  Tear. —  Harrison  v. 
Universal  Marine  Ins.  Co.,  3  F.  &  F.  igo; 
Fawcus  v.  Sarsfield,  6  El.  &  Bl.  192,  88  E.  C.  L. 
192;  Merchants  Trading  Co.  v.  Universal 
Marine  Co.,  cited  in  Dudgeon  v.  Pembroke, 
L.  R.  9  Q.  B.  596;  Coles  v.  Marine  Ins.  Co.,  3 
Wash.  (U.  S.)  159. 

10.  Leakage  and  Breakage.  —  Crofts  v.  Mar- 
shall, 7  C.  &  P.  597,  32  E.  C.  L.  646;  Perry  v. 
Cobb,  88  Me.  435. 

11.  Inherent  Vice  of  Subject  Insured.  —  1  Arn- 
ould  on  Marine  Ins.  722;  1  Emer.,  c.  12,  §  9, 
pp.  388-392. 

As  Where  Meat  or  Fruit  Is  Injured  through 
delay  caused  by  perils  of  the  seas.  Taylor  v. 
Dunbar,  L.  R.  4  C.  P.  206;  Pink  v.  Fleming, 
25  Q.  B.  D.  396. 

Or  Where  Spontaneous  Combustion  Is  Generated 
by  a  chemical  change  of  the  thing  insured  due 
to  the  condition  in  which  it  was  put  on  board. 
Boyd  v.  Dubois,  3  Campb.  133;  Bufe  v.  Turner, 
2  Marsh.  46,  6  Taunt.  338,  1  E.  C.  L.  406; 
Providence  Washington  Ins.  Co.  v.  Adler,  65 
Md.  162  57  Am.  Rep.  314. 

Or  Where  Insufficient  Coal  Is  Taken  for  the 
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or  other  risks  assumed.1  Nor  is  he  liable  for  any  loss  caused  through  mere 
apprehension  of  a  loss  by  a  peril  insured  against.2  To  render  him  liable  the 
loss  must  have  been  caused  by  the  violent  operation  of  the  peril  insured 

against.3 

Latent  injuries.  —  But  the  policy  will  cover  not  only  those  losses  that  result 
from  injuries  caused  by  extraordinary  action  of  the  perils  insured  against 
which  become  immediately  known,  but  such  also  as  result  from  latent  injuries.4 

2.  "All  Risks."  — An  insurance  against  "all  risks"  covers  all  losses,  except 
such  as  arise  from  the  fraud  of  the  insured  or  his  misconduct  or  voluntary 
act,5  and  it  will  cover  belligerent  risks.6 

3.  Usual  Risks.  —  The  usual  risks  in  a  policy  are  "of  the  seas;  men  of  war; 
fire;  enemies;  pirates;  rovers;  thieves;  jettisons;  letters  of  mart  and  counter- 
mart; surprisals;  takings  at  sea;  arrests,  restraints,  and  detainments  of  all 
kings,  princes,  and  people  of  what  nation,  condition,  or  quality  soever;  barratry 
of  the  masters  and  mariners ;  and  of  all  other  perils,  losses,  and  misfortunes 
that  have  or  shall  come  to  the  hurt,  detriment,  or  damage  of  the  said  goods 
and  merchandise,  and  ship,  etc.,  or  any  part  thereof."  7  A  policy  against  the 
"  usual  risks  "  or  the  risks  contained  in  all  regular  policies  "  will  cover  a  loss 
by  capture,8  or  by  barratry,9  or  the  expenses  of  getting  a  stranded  vessel 
afloat,10  but  not  a  loss  happening  from  condemnation  on  the  ground  of  an 
attempted  rescue.11 

4.  Perils  of  the  Sea  —  a.  Specification  of  Risks.  —  Policies  of  marine 
insurance  in  the  usual  form  enumerate  as  the  principal  risk  "perils  of  the 
sea,"  but  sometimes  words  of  equivalent  import  are  used,  such  as  "perils  of 
navigation,"13  or  "unavoidable  dangers  of  the  rivers,"  13  or  "  dangers  and 
accidents  of  the  sea."  14 


voyage,  and  salvage  services  in  the  nature  of 
towage  become  necessary.  Ballantyne  v.  Mc- 
Kinnon,  (1896)  2  Q.  B.  459. 

Injury  from  Dampness.  —  Or  where  the  cargo 
is  injured  from  the  ordinary  dampness  of  the 
hold,  though  aggravated  by  the  length  of  the 
voyage,  and  the  variety  of  climate  through 
which  the  ship  has  passed.  Baker  v.  Manu- 
facturers' Ins.  Co.,  12  Gray  (Mass.)  603. 

1.  Mortality  of  Animals.  —  Bailey  v.  South 
Carolina  Ins.  Co.,  3  Brev.  (S.  Car.)  354. 

Injury  to  Slaves.  —  The  insurer  is  not  liable 
for  a  decrease  in  the  value  of  a  cargo  of  slaves 
by  reason  of  there  having  been  a  mutiny. 
Jones  v.  Schmoll,  1  T.  R.  130.  note. 

But  he  is  liable  for  a  total  loss  arising  from 
their  mutiny  and  insurrection.  McCargo  v. 
Merchants'  Ins.  Co.,  10  Rob.  (La.)  334;  Lock- 
ett  v.  Merchants'  Ins.  Co.,  10  Rob.  (La.)  339. 

But  Where  the  Risk  of  Death  Is  Included  the 
assured  may  recover  the  value  of  a  horse  that 
was  injured  so  that  he  died  three  days  after 
landing.  Coit  v.  Smith,  3  Johns.  Cas.  (N. 
Y.)  16. 

Where  Risk  of  Drowning  is  included,  the  pol- 
icy will  cover  the  loss  of  a  negro  slave  by  fall- 
ing overboard.  Moore  v.  Perpetual  Ins.  Co., 
16  Mo.  100. 

2.  Apprehension  of  Peril.  —  Hadkinson  v.  Rob- 
inson, 3  B.  &  P.  388;  Blackenhagen  7'.  London 
Assur.  Co.,  1  Campb.  454;  Lubbock  v.  Row- 
croft.  5  Esp.  50;  Forster  v.  Christie,  n  East 
205;  King  v.  Delaware  Ins.  Co.,  6  Cranch  (U. 
b.)  71;  Tucker  v.  United  M.  &  F.  Ins.  Co.,  12 
Mass.  288;  Craig  v.  United  Ins.  Co.,  6  Johns. 
(N.  Y.)  226,  5  Am.  Dec.  222;  Ferguson  v. 
Phoenix  Ins.  Co.,  5  Binn.  (Pa.)  544. 

3.  Violent  Operation  of  Perils  Essential.  —  Coles 


v.  Marine  Ins.  Co.,  3  Wash.  (U.  S.)  159;  Mur- 
ray v.  Nova  Scotia  Marine  Ins.  Co.,  10  Nova 

Scotia  24. 

4.  Latent  Injuries. — Stephenson  v.  Piscataqua 
F.  &  M.  Ins.  Co.  54  Me.  55. 

5.  "All  Risks."  —  Maryland  Ins.  Co.  v.  Bath 
urst,  5  Gill  &  J.  (Md.)  193;  Goix  v.  Knox,  I 
Johns.  Cas.  (N.  Y.)  337;  Skidmore  z-.Desdoity, 
2  Johns.  Cas.  (N.  Y.)  77. 

6.  Maryland  Ins.  Co.  v.  Bathurst,  5  Gill  & 
J.  (Md.)  224. 

7.  Usual  Risks.  —  These  are  the  perils 
enumerated  in  the  English  form  of  policy,  and 
are  substantially  the  same  covered  by  all 
ordinary  policies.  1  Phillips  on  Ins.,  par.  ^5; 
2  Arnould  on  Marine  Ins.  (6th  ed.)  744. 

8.  Loss  hy  Capture.  —  Levy  v.  Merrill,  4  Me. 
180. 

9.  Loss  by  Barratry. —  Parkhursi  v.  Glouces- 
ter Mut.  Fishing  Ins.  Co..  100  Mass.  301,  1 
Am.  Rep.  105. 

10.  Expenses  of  Floating  Stranded  Vessel.  — 

Providence,  etc.,  Steamship  Co.  v.  Phoenix  Ins. 
Co.,  22  Hun  (N.  Y.)  517. 

11.  Robinson  v.  Jones,  8  Mass.  536,  5  Am. 
Dec.  114. 

12.  "Perils  of  Navigation  "  Equivalent  Term- - 

Seaman  v.  Enterprise  F.  &  M.  Ins.  Co.,  21  Fed. 
Rep.  778. 

13.  "  Unavoidable  Dangers  of  the  Rivers  "  will 
cover  a  loss  caused  by  negligent  navigation, 
Louisville  Underwriters  v.  Pence,  93  Ky.  y&. 
40  Am  St.  Rep.  176. 

14.  "  Dangers  and  Accidents  of  the  Sea."  — 
Hamilton  v.  Pandorf,  12  App.  Cas.  525. 

Canal  Navigation. —  Such  terms  will  cover 
the  ordinary  risks  of  canal  navigation.  Pro- 
tection Ins.  Co.  v.  Wilson,  6  Ohio  St.  553. 
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b.  DEFINITION.  —  The  term  "  perils  of  the  sea  "  denotes  all  marine  casu- 
alties resulting  from  the  violent  action  of  the  elements,  as  distinguished  from 
their  natural  silent  influence  upon  the  subject  insured — casualties  which  may, 
and  not  consequences  which  must,  occur.1  In  considering  what  is  and  what 
is  not  a  peril  of  the  sea  the  question  is  whether  the  loss  arose  from  injury  from 
without  or  from  weakness  within.2  To  make  the  insurer  liable  the  injury 
must  have  been  occasioned  by  a  storm  or  accident  that  would  injure  a 
seaworthy  vessel.3 

c.  Illustrations  —  (i)  Losses  Caused  by  Perils  of  the  Sea.  —  The  follow- 
ing losses  are  held  to  have  been  caused  by  perils  of  the  sea: 

Loss  of  or  injury  to  Vessel  by  wreck  or  foundering  at  sea ;  4  by  the  necessary 
beaching  of  an  injured  vessel  to  ascertain  her  depth  and  shape,  resulting  in 
a  strain; 5  by  going  into  or  getting  out  of  a  dock  6  or  in  making  river 
landings,7  or  injury  by  being  blown  over  and  bilged  while  being  hauled  out 
for  repairs;8  the  beaching  of  a  vessel  resulting  from  the  impressment  of  sea- 
men sent  ashore  to  cast  off  her  lines;9  injur}'  to  vessels  moored  in  tide  har- 
bors by  taking  the  ground  or  striking  their  bottoms  against  some  hard 
substance;10  injury  to  a  flatboat  by  ordinary  swell  of  a  passing  steamer;11 
injury  or  destruction  by  ice  or  freezing  in ; ia  injury  to  a  ship's  bottom,  caused 
not  by  the  ordinary  action  of  the  winds  and  waves,  but  by  their  violent  action 
in  a  storm; 13  injury  to  vessel  by  carrying  an  unusual  press  of  canvas  to  pre- 

1.  "Perils  of  the  Sea"  Defined.  —  Merchants 
Trading  Co.  v.  Universal  Matine  Ins.  Co., 
cited  in  Dudgeon  v.  Pembroke,  L.  R  9  Q.  B. 
596.  See  also  Howell  v.  Cincinnati  Ins.  Co., 
7  Ohio  (pt.  i.)  276. 

A  sea  peril  has  been  defined  by  Lopes,  L.  J., 
in  Pandorf  v.  Hamilton,  16  Q.  B.  D.  633,  as 
"  damage  to  goods  caused  by  the  action  of  the 
sea  during  transit,  not  attributable  to  the  fault 
of  anybody.'  and  by  Lord  Bramwell,  in 
Thames,  etc.,  Marine  Ins.  Co.  v.  Hamilton,  12 
App.  Cas.  492,  as  "all  perils,  losses,  and  mis- 
fortunes of  a  marine  character  incident  to  a 
ship  as  such."  Approved  Miller  v.  California 
Ins.  Co.,  76  Cal.  145,  9  Am.  St.  Rep.  184. 

The  phrase  "perils  of  the  sea"  in  a  policy  of 
insurance  extends  only  to  cover  losses  really 
caused  by  sea  damage,  or  the  violence  of  the 
elements,  ex  marina  tempestatis  discrimine. 
Murray  v.  Nova  Scotia  Marine  Ins.  Co.,  10 
Nova  Srotia  24. 

2.  Injury  Must  Not  Be  Caused  by  Weakness 
Within.  —  Dudgeon  v.  Pembroke,  L.  R.  9  Q. 

B.  596. 

3.  Peril  Must  Be  Such  as  to  Injure  Seaworthy 
Vessel. — Flemming  v.  Marine  Ins.  Co.,  4 
Whart.  (Pa.)  59,  33  Am.  Dec.  33,  note;  Murray 
v.  Nova  Scotia  Marine  Ins.  Co.,  10  Nova  Scotia 
24.  See  also  Moores  v.  Louisville  Under- 
writers, 14  Fed.  Rep.  226. 

Construction  One  of  Law.  —  The  words"  perils 
of  the  sea"  in  a  policy  are  terms  of  general 
import,  upon  which  the  court  is  to  put  a  con- 
struction. Crofts  v.  Marshall,  7  C.  &  P.  597, 
32  E  C.  L.  646. 

4.  Loss  by  Wreck  or  Foundering  at  Sea.  — 
Houstman  v.  Thornton,  Holt  N.  P.  242,  3  E. 

C.  L.  102;  Newby  v.  Read,  1  Park  Mar.  Ins. 
(Sihed.)  148;  Green  v.  Brown,  2  Stra.  1109: 
Swan  v.  Union  Ins.  Co  ,  3  Wheat.  (U.  S.)  168; 
Hagar  v.  New  England  Mm.  Marine  Ins.  Co., 
C9  Me.  460;  Schooner  Samuel  T.  Keese,  38  N. 
Y.  Super.  Ct.  281;  Patrick  v.  Hallett,  1  Johns. 
(N.  Y.)  24t;  Western  Ins.  Co.  v.  Tobin,  32 
Ohio  St.  77. 


5.  Voluntary  Beaching  of  Vessel.  —  Swift  v. 
Union  Mut.  Marine  Ins.  Co.,  122  Mass. 
573- 

6.  Loss  in  Getting  Out  of  Dock.  —  Devaux  v. 
J'Anson,  5  Bing.  N.  Cas.  519,  35  E.  C.  L. 
207. 

7.  Peril  Attending  Making  River  Landing.  — 

Seaman  v.  Enterprise  F.  &  M.  Ins.  Co.,  21  Fed. 
Rep.  778. 

8.  Blown  Over  While  Being  Hauled  Out.— Ellery 

v.  New  England  Ins.  Co.,  8  Pick.  (Mass.)  14. 

9.  Impressment  of  Seamen  Sent  Ashore. —  Hodg- 
son v.  Malcolm,  2  B.  &  P.  N.  R.  336. 

10.  Striking  Bottom  in  Tide  Harbors. — Fletcher 
v.  Inglis,  2  B.  &  Aid.  315 ;  Potter  v.  Suffolk 
Ins.  Co.,  2  Sumn.  (U.  S.)  197;  Hagar  v.  New 
England  Mut.  Marine  Ins.  Co.,  59  Me.  460; 
Petrie  v.  Phenix  Ins.  Co.,  132  N.  Y.  137, 
affirming  (Supm.  Ct.  Gen.  T.)  n  N.  Y.  Sup  p. 
188. 

The  loss  of  cargo  from  the  grounding  of  a 
lighter  on  a  shoal  in  a  slip,  where  it  is  pierced 
by  a  log  the  existence  of  which  was  at  the  time 
unknown,  is  caused  by  the  perils  of  the  sea. 
Pennsylvania  R.  Co.  v.  Manheim  Ins.  Co.,  56 
Fed.  Rep.  301. 

A  vessel  was,  in  the  ordinary  course  of  navi- 
gation, moored  in  harbor,  and  at  each  succes- 
sive tide  took  ground.  She  became  hogged 
or  strained  in  consequence.  It  was  held  that 
there  was  no  casus  fortuities,  and  that  therefore 
the  insurers  were  not  liable  for  the  loss  as  a 
loss  from  the  perils  of  the  sea.  Magnus  v. 
Buttemer,  11  C.  B.  876,  73  E.  C.  L.  876,  16 
Jur.  480. 

H,  Swell  of  Passing  Steamer.  —  Washington 
Mut.  Ins.  Co.  v.  Reed,  20  Ohio  199. 

12.  Injury  by  Ice  or  by  Freezing  In. — Reybold 
v.  U.  S.,  15  Wall.  (U.  S.)  202;  Franklin  Ins. 
Co.  v.  Humphrey,  65  Ind.  549,  32  Am.  Rep. 
78;  Mississippi  Valley  Ins.  Co  v  Humphrey, 
66  Ind.  600.  See  Brown  v.  Si.  Nicholas  Ins. 
Co.,  6r  N.  Y.  332. 

13.  Injury  to  Ship's  Bottom  in  Storm. — Harrison 
v.  Universal  Marine  Ins.  Co.,  3  F.  &  F.  19a. 
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vent  capture  by  privateer;1  destruction  of  a  vessel  to  prevent  capture  by 
enemy;2  damage  to  a  vessel  through  the  swelling  of  linseed,  wet  by  water 
coming  in  through  holes  made  in  the  vessel  by  ice;3  loss  by  detention 
in  a  port  of  necessity  by  pestilence;4  the  loss  of  a  boat  from  the  stern  davits 
in  a  gale.5 

Loss  of  or  injury  to  Cargo  by  rain  in  transit  or  while  undergoing  transshipment ;  6 
by  sea  water  shipped  in  tempestuous  weather  or  admitted  by  leaks  caused 
by  straining;  7  by  the  moisture  from  one  part  of  the  cargo  being  communicated 
to  another s  and  forming  steam  and  gases  which  injured  delicate  goods,9  or 
which,  by  rendering  hides  putrid,  imparted  an  ill  flavor  to  insured  tobacco;10 
by  sea  water  entering  a  watertight  compartment  through  an  open  deadlight11 
or  through  leaks  caused  by  rats;  12  injury  to  cotton  dumped  from  the  deck  by 
the  sudden  careening  of  a  steamboat ;  13  plundering  by  inhabitants  on  shore  of 
goods  saved  from  a  wreck; 14  a  loss  of  money  thrown  overboard  by  the  master 
of  a  vessel  to  prevent  its  falling  into  the  hands  of  an  enemy  by  whom  he  was 
pursued  ; 15  loss  of  or  injury  to  animals  resulting  from  their  being  tossed  about 
in  a  gale  16  (although  their  wounds  are  inflicted  by  their  kicking  one  another),17 
or  by  an  escape  of  steam,18  or  by  being  frightened  and  rushing  overboard 
from  a  lighter ;  19  the  loss  of  slaves  by  accidentally  falling  overboard.20 

(2)  Losses  Not  Caused  by  Perils  of  the  Sea.  —  In  the  following  cases  the 
losses  are  held  not  to  have  been  caused  by  perils  of  the  sea:  The  bilging  of 
a  vessel  hove  down  on  the  beach  for  repairs;21  injury  to  vessel's  bottom  by 
worms;22  injury  directly  done  to  a  vessel  or  its  cargo  or  sails  by  rats ; 23  injury 
to  a  vessel  by  the  explosion  of  her  boiler24  or  loss  occasioned  by  the  breaking 


1.  Injury  by  Carrying  Press  of  Canvas.  —  Cov- 
ington v.  Roberts,  2  B.  &  P.  N.  R.  378. 

2.  Destruction  of  Vessel  to  Prevent  Capture.  — 

Gordon  v.  Rimminglon,  1  Campb.  123. 

3.  Injury  by  Swelling  of  Cargo.  —  Rathbone  v. 
Fowler,  6  Blatchf.  (U.  S.)  294. 

4.  Delay  Caused  by  Pestilence.  —  Williams  v. 
Smith,  2  Cai.  (N.  Y.)  I,  2  Am.  Dec.  209. 

5.  Loss  of  Small  Boat  in  Gale.  —  Hall  v. 
Ocean  Ins.  Co.,  21  Pick.  (Mass.)  472. 

6.  Damage  to  Cargo  by  Rain.  —  Underwriters' 
Agency  v.  Sutherlin,  55  Ga.  266. 

7.  By  Sea  Water.  —  Carr  v.  Royal  Exch. 
Assur.  Corp.,  5  B.  &  S.  433,  117  E.  C.  L.  433; 
Cator  v.  Great  Western  Ins.  Co.,  L.  R.  8  C. 
P.  552;  Dyson  v.  Rowcroft,  3  B.  &  P.  474; 
Williams  v.  Cole,  16  Me.  207. 

Improper  Stowage.  —  Though  it  would  not 
have  happened  if  the  goods  had  been  properly 
stowed.  Underwriters'  Agency  v.  Sutherlin, 
55  Ga.  266. 

So  held  where  a  vessel  was  taken  in  tow  by 
a  man-of-war  by  mistake,  and  exposed  to  a 
tempestuous  sea  which  injured  goods.  Hage- 
dorn  v.  Whitmore,  1  Stark.  157,  2  E.  C.  L.  67. 

8.  By  Moisture.  —  Montoya  v.  London  Assur. 
Co.,  6  Exch.  459. 

9.  By  Steam  and  Gases  in  Hold.  —  Baker  v. 
Manufacturers'  Ins.  -Co.,  12  Gray  (Mass.)  603. 

10.  Causing  Loss  of  Flavor. — Montoya  v.  Lon- 
don Assur.  Co.,  6  Exch.  451. 

11 .  Water  Entering  Through  Open  Deadlight.  — 
Starbuck  v.  Phenix  Ins.  Co.,  19  N.  Y.  App. 
Div.  139. 

12.  Leaks  Caused  by  Rats.  —  Hamilton  v.  Pan- 
dorf,  12  App.  Cas.  518,  reversing  17  Q.  B.  D. 
670,  affirming  16  Q.  B.  D.  629;  Garrigues  v. 
Coxe,  1  Binn.  (Pa.)  592,  2  Am.  Dec.  493. 

13.  Cotton  Dumped  from  Deck.  —  Crescent  Ins. 
Co.  v.  Vicksburg,  etc.,  Packet  Co.,  69  Miss. 
208,  30  Am.  St.  Rep.  537. 


14.  Plundering  of  Goods  Saved  from  Wreck.  — 

Bondrett  v.  Hentigg,  Holt.  N.  P.  149,  3  E.  C. 
L.  66. 

15.  Money  Thrown  Overboard. —  Butler  v.  Wild- 
man,  3  B.  &  Aid.  398,  5  E.  C.  L.  324. 

16.  Animals  Tossed  About  in  Gale. — Lawrence 
v.  Aberdein,  5  B.  &  Aid.  107,  7  E.  C.  L.  38; 
Coit  v.  Smith,  3  Johns.  Cas.  (N.  Y.)  16;  Snow- 
den  v.  Guion,  101  N.  Y.  458,  affirming  50  N.  Y. 
Super.  Ct.  137. 

17.  Wounds  Inflicted  by  Kicking  One  Another.— 
Gabay  v.  Lloyd,  3  B.  &  C.  793,  10  E.  C.  L.  229, 
5  Dowl.  &  R.  641. 

Warranted  Free  from  Mortality.  —  And  it  was 
so  held  though  they  were  warranted  "  free 
from  mortality."  Gabay  v.  Lloyd,  5  Dowl.  & 
R.  641,  3  B.  &  C.  793,  10  E.  C.  L.  229;  Law- 
rence v.  Aberdein,  5  B.  &  Aid.  107,  7  E.  C.  L.  38. 

18.  Escape  of  Steam  Injuring  Animals  on  Deck. 
—  Union  Ins.  Co.  v.  Groom.  4  Bush  (Ky.)  289. 

19.  Frightened  Animals  Rushing  Overboard.  — 
Anthony  v.  vEtna  Ins.  Co.,  1  Abb.  (U.  S.)  343; 
.(Etna  Ins.  Co.  v.  Stivers,  47  111.  86,  95  Am. 
Dec.  467. 

20.  Slave   Accidentally  Falling  Overboard.— 

Moore  v.  Perpetual  Ins.  Co.,  16  Mo.  98,  but 
the  policy  here  included  the  risk  of  drowning. 

21.  Vessel  Hove  Down  on  Beach.  —  Thompson 
v.  Whitmore,  3  Tauni.  227. 

22.  Injury  by  Worms.  —  Rohl  v.  Parr,  1  Esp 
445;  Lovell  v.  McMillan,  Fac.  Dec.  (1S0S-1S10) 
341;  Hazard  v.  New  England  Marine  Ins.  Co., 
1  bumn.  (U.  S  )  218,  8  Pet.  (U.  S.)  557;  Martin 
v.  Salem  Marine  Ins.  Co.,  2  Mass.  420. 

23.  Damage  by  Rats. —  Hunter  v.  Potts.  4 
Campb.  203;  Laveroni  v.  Drury,  8  Exch.  166; 
Thames,  etc.,  Marine  Ins.  Co.  v.  Hamilton,  12 
App.  Cas.  492. 

24.  Explosion  of  Boiler. —  This  is  the  rule  Id 
England.  Thames,  etc.,  Marine  Ins.  Co.  v. 
Hamilton,  12  App.  Cas.  484,  overruling  West 
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of  a  donkey  pump; 1  damage  by  the  vessel's  taking  bottom  in  the  usual  course 
of  navigation;*  injury  to  an  electric  cable  due  to  imperfect  insulation  and  the 
action  of  salt  water;3  the  loss  of  a  hawser  stowed  in  a  boat  on  deck;4 
encountering  heavy  seas  and  rolling  heavily;5  losses  caused  by  barratry,6 
embezzlement,7  fire,8  or  lightning.9 

5.  Collision  —  a.  Perils  of  the  Sea.  —  Injury  to  or  loss  of  the  insured 
vessel  or  goods  by  collision  comes  under  the  risk  of  perils  of  the  sea.10 

b.  Caused  by  Negligence.  —  And  a  recovery  may  be  had  for  losses 
caused  by  collision,  though  the  collision  was  caused  by  the  gross  negligence 
of  those  in  charge  of  the  other  vessel,11  or  of  the  insured  or  his  agents.12 

c.  EXTENT  OF  LIABILITY.  —  A  decree  of  a  foreign  court  of  admiralty 
giving  the  insured  vessel  damages  for  collision  will  not  prevent  the  insured 
from  recovering  a  further  amount  from  the  insurer,  where  the  decree  was  for 
a  less  sum  than  the  loss  actually  suffered.13 

d.  Contributory  Losses.  —  It  has  been  held  that  the  insurer  is  liable 
for  the  loss  assessed  on  the  insured  vessel  by  way  of  contribution  towards  the 
loss  of  or  injury  to  the  other  vessel  in  a  case  of  inevitable  accident.1*  But  in 
cases  where  both  vessels  are  in  fault  and  the  damages  are  equally  divided 
under  the  admiralty  rule,  or  where  the  injured  vessel  is  solely  in  fault  and 


India,  etc.,  Tel,  Co.  v.  Home,  etc.,  Marine 
Ins.  Co.,  6  Q.  B.  D.  51,  where  the  explosion  of 
a  boiler  was  held  to  be  covered  by  perils  of  the 
seas,  the  boiler  having  become  from  external 
and  internal  corrosion  by  bilge  water  and  scale 
too  thin  to  resist  the  steam;  the  court  stating 
that  such  explosion  has  no  marine  character, 
as  it  might  have  happened  in  precisely  the 
same  way  and  done  the  same  kind  of  damage 
had  a  similar  engine  been  in  use  on  land. 
This  rule  has  been  approved  in  Miller  v.  Cali- 
fornia Ins.  Co.,  76  Cal.  145,  9  Am.  St.  Rep. 
184,  and  would  appear  to  be  founded  on  good 
reasons. 

Contra.  —  The  only  other  cases  on  the  sub- 
ject are  to  the  contrary.  Perrin  v.  Protection 
Ins.  Co.,  11  Ohio  147,  38  Am.  Dec.  728;  Citi- 
zens Ins.  Co.  v.  Glasgow,  9  Mo.  413. 

1.  Breaking  of  Donkey  Pump.  —  Thames,  etc., 
Marine  Ins.  Co.  v.  Hamilton,  12  App.  Cas.  484, 
reversing  17  Q.  B.  D.  195. 

2.  Grounding  of  Vessel.  —  Magnus  v.  Butte- 
mer,  11  C.  B.  876,  73  E.  C.  L.  876. 

3.  Injury  to  Ocean  Cable  by  Chemical  Action  of 
Sea  Water.  —  Paterson  v.  Harris,  1  B.  &  S.  336, 
ior  E.  C.  L.  336,  7  Jur.  N.  S.  1276. 

4.  Hawser  Stowed  in  Boat  on  Deck.  —  Such 
hawser  should  have  been  stowed  in  the  hold. 
Brooks  v.  Oriental  Ins.  Co.,  7  Pick.  (Mass.) 
259. 

5.  Heavy  Seas.  —  The  Gulnare,  42  Fed.  Rep. 
861;  Bullard  v.  Roger  Williams  Ins.  Co.,  1 
Curt.  (U.S.)  148. 

Question  of  Fact.  —  Whether  damage  by  heavy 
cross-seas  in  the  Gulf  Stream  is  by  the  ordinary 
action  of  the  seas  is  for  the  jury.  Bullard  v. 
Roger  Williams  Ins.  Co.,  1  Curt.  (U.  S.) 
148. 

6.  Barratry.  —  Heyman  v.  Parish,  2  Campb. 
151. 

7.  Embezzlement.  —  Hicks  v.  Fitzsimmons,  1 
Wash.  (U.  S.)  279. 

i.  Fire. —  Hamilton  v.  Pandorf,  12  App.  Cas. 
527;  Gilmore  v.  Carman,  1  Smed.  &  M.  (Miss.) 
279,  40  Am.  Dec.  96. 

9.  Lightning. —  Hamilton  v,  Pandorf,  12  App. 
Cas.  527. 


10.  Collision  Is  Peril  of  the  Sea. —  Davidson 
v.  Burnand,  L.  R.  4  C.  P.  121;  Peters  v.  War- 
ren Ins.  Co.,  14  Pet.  (U.  S.)  99,  3  Sumn.  (U.  S.) 
389;  Liverpool,  etc.,  Steam  Co.  v.  Phenix  Ins. 
Co.,  129  U.  S.  397;  Hale  v.  Washington  Ins. 
Co.,  2  Story  (U.  S.)  176;  Sherwood  v.  Geneial 
Mut.  Ins.  Co.,  1  Blatchf.  (U.  S.)  251,  14  How. 
(U.  S.)  351;  Caldwell  v.  St.  Louis  Perpetual 
Ins.  Co.,  1  La.  Ann.  85;  Nelson  v.  Suffolk  Ins. 
Co.,  8  Cush.  (Mass.)  477,  54  Am.  Dec.  770, 
note;  Mathews  v.  Howard  Ins.  Co.,  13  Barb. 
(N.  Y.)  234;  Street  v.  Augusta  Ins.,  etc.,  Co., 
12  Rich.  L.  (S.  Car.)  13,  75  Am.  Dec.  714, 
note. 

Construction  of  the  Term  "  Collision,"  as  used 
in  "  memorandum"  clause,  see  infra,  this 
title,  Extent  of  Loss  and  Liability  Therefor  — 
Exception  of  Particular  A  verage  or  Partial  Loss. 

11.  Negligenceof  Other  Vessel.— Smith  v.  Scott, 
4Taunt.  126;  Buller  v.  Fisher,  3  Esp.  67 ;  Cald- 
well v.  St.  Louis  Perpetual  Ins.  Co.,  1  La. 
Ann.  85. 

12.  Negligence  of  Assured  No  Defense. — Patter- 
son v.  Continental  Ins.  Co.,  18  U.  C.  Q.  B.  9; 
General  Mut.  Ins.  Co.  v.  Sherwood,  14  How. 
(U.  S.)  -ill,  affirming  1  Blatchf.  (U.  S.)  251; 
Liverpool,  etc.,  Steam  Co.  v.  Phenix  Ins.  Co., 
129  U.  S.  397;  Hale  v.  Washington  Ins.  Co.,  2 
Story  (U.  S.)  176;  Street  v.  Augusta  Ins.,  etc., 
Co.,  12  Rich.  L.  (S.  Car.)  13,  75  Am.  Dec.  714, 
note. 

The  Louisiana  Act  of  March  6,  1834,  providing 
for  a  forfeiture  of  insurance  in  the  case  of  ac- 
cidents caused  by  racing,  or  collision  caused 
by  negligence  of  the  injured  vessel,  is  rendered 
inapplicable  by  the  Act  of  Congress  of  July  7, 
1838,  providing  for  the  better  security  of  the 
lives  of  passengers  on  steam  vessels.  Cald- 
well v.  St.  Louis  Perpetual  Ins.  Co.,  1  La. 
Ann.  85. 

13.  Decree  of  Foreign  Court.  —  New  England 
Mut.  Marine  Ins.  Co.  v.  Dunham,  3  Cliff.  (U. 
S.)  332;  Dunham  v.  N.  E.  Mut.  Ins.  Co.,  I 
Lowell  (U.  S.)  253. 

14.  Contribution  in  Case  of  Inevitable  Accident. 
—  Peters  v.  Warren  Ins.  Co.,  14  Pet.  (U.  S.)  99, 
affirming  3  Sumn.  (U.  S.)  389. 
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becomes  liable  for  the  amount  of  the  damage  to  or  loss  of  the  other  vessel, 
the  cases  are  not  in  accord  on  the  question  whether  the  insurer  is  liable  for  the 
excess  which  the  insured  vessel  may  be  liable  to  pay  to  the  other,  over  and 
above  its  own  loss.  In  England  it  is  held  that  the  insurer  is  not  liable  for 
such  loss,  and  such  is  the  prevailing  rule  in  the  United  States.1 

e.  "Running  Down"  Clause  —  (i)  Form.  —  The  ruling  in  these  cases 
led  to  the  insertion  of  a  collision,  or,  as  it  is  called,  a  "  running-down  "  clause, 
which  in  the  regular  form  provides  for  indemnity  in  case  the  insured  vessel 
shall  by  accident  or  negligence  of  the  master  or  crew  run  down  or  damage 
an)'  other  vessel,  and  the  insured  shall  thereby  become  liable  to  pay  and  shall 
pay  as  damages  an)'  sum  not  exceeding  the  value  of  said  vessel  and  her 
freight,  etc. 

(2)  What  Damages  Included.  —  Where  the  policy  is  on  a  vessel  in  tow  it 
will  cover  the  loss  by  collision  between  the  tug  and  a  third  vessel  for  which 
the  vessel  towed  is  held  liable.3 

Personal  injuries.  —  It  has  been  held  that  this  clause  does  not  apply  to  dam- 
ages paid  by  the  insured  in  respect  of  personal  injury  or  loss  of  life  arising 
from  collision  through  negligence.3 

(3)  Amount  of  Damage.  —  The  risk  is  confined  to  the  damage  actually  paid 
to  the  owners  of  the  vessel  run  down  and  of  its  cargo.4  And  in  the  case  of  a 
policy  covering  only  the  risk  under  a  "  running-down  "  clause,  where  the 
insured  vessel  is  the  more  damaged  vessel,  in  a  case  of  mutual  fault,  there  can 
be  no  recovery.5 

Costs.  —  In  one  case  the  language  of  the  clause  was  held  not  to  entitle  the 
insured  to  recover  the  costs  of  successfully  defending  a  suit  for  damages  for 
collision;  6  but  in  another  case  the  terms  employed  were  held  to  warrant 


1.  Insurer  Not  Liable  for  Damages  Assessed 
Against  Insured  Vessel  When  in  Fault  for  Col- 
lision.—  De  Vaux  v.  Salvador,  4  Ad.  &  El. 
420  31  E.  C.  L.  104;  Ionides  v.  Universal 
Marine  Ins.  Co.,  14  C.  B.  N.  S.  259,  108  K.  C. 
L.  259;  Xenos  v.  Fox,  L.  R.  3  C.  P.  630,  L.  R. 
4  C.  P.  665;  General  Mut.  Ins.  Co.  v.  Sher- 
wood, 14  How.  (U.  S.)35l,  affirming  I  Blatchf. 
(U.  S.)  251  (overruling  Hale  v.  Washington  Ins. 
Co.,  2  Story  (U.  S.)  176);  Mathews  v.  Howard 
Ins.  Co.,  11  N.  Y.  9,  reversing  13  Barb.  (N.  Y.) 
234,  11  N.  Y.  Leg.  Obs.  171;  Slreet  v.  Augusta 
Ins.,  etc.,  Co.,  12  Rich.  L.  (S.  Car.)  13,  75  Am. 
Dec.  714,  note;  2  Arnould  on  Marine  Ins.  759. 

In  Massachusetts,  however,  the  insurer  is  held 
liable  for  such  loss  as  a  loss  caused  proxi- 
mately by  the  collision.  Nelson  v.  Suffolk  Ins. 
Co.,  8  Cush.  (Mass.)  477,  54  Am.  Dec.  770, 
note;  Walker  v.  Boston  Ins.  Co.,  14  Gray 
(Mass.)  288;  Blanchard  v.  Equitable  Safety 
Ins.  Co.,  12  Allen  (Mass.)  386;  Th  wing  v.  Great 
Western  Ins.  Co.,  in  Mass.  93;  Whorf  v. 
Equitable  Marine  In>.  Co.,  144  Mass.  68. 

2.  Injury  by  Tug  Towing  Insured  Vessel.  — 
M'Cowan  v.  Baine,  (1891)  A.  C  401. 

A  "  Towers' Liability  "  Policy  binding  the  in- 
surer to  indemnify  the  owner  of  a  tugboat 
against  loss  from  accident  caused  to  any  ves- 
sel by  collision  for  which  it  should  be  legally 
liable  covers  any  injury  caused  to  a  vessel  in 
tow  by  violent  contact  with  an  ice  floe  through 
which,  in  accordance  with  local  usage,  the  ves- 
sel is  being  towed  by  the  tugboat.  Newtown 
Creek  Towing  Co.  v.  yEtna  Ins.  Co.,  23  N.  Y. 
App.  Div.  152. 

8.  Personal  Injuries  or  Loss  of  Life  Not  Included. 
—  Taylor  v.  Dewar,  iojur  N.  S.  361. 


Contra.  —  Coey  v.  Smith,  22  Sc.  Sess.  Cas. 
f 4th  ser.)  955;  Excelsior  Co.  v.  Smith,  2  L.  T. 
(Scotch)  90. 

4.  Amount  of  Damage  Actually  Paid.  —  Thus, 
where  the  insured  vessel  was  sold  under  the 
decree  of  the  admiralty  court  for  a  sum  less 
than  its  value,  it  was  held  that  the  assured 
could  not  recover  the  difference  between  the 
selling  price  and  such  value.  Thompson  v. 
Reynolds,  7  El.  &  Bl.  172,  90  E.  C.  L.  172,  3 
Jur.  N.  S.  464;  Goucher  v.  Providence  Wash- 
ington Ins.  Co.,  3  Pa.  Super.  Ct.  230,  40  W.  N. 
C.  (Pa.)  112. 

A  sum  paid  to  the  authorities  for  the  ex- 
penses of  removing  a  sunken  wreck  is  not 
recoverable.  Burger  v.  Indemnity  Mut. 
Marine  Assur.  Co.,  (1900)  2  Q.  B.  348. 

5.  Excess  Only  Is  Recoverable.  —  In  the  case 
of  mutual  fault,  where  the  damages  are 
divided,  there  is  not  a  cross-liability  on  the 
part  of  each  vessel  to  pay  half  the  damage  sus- 
tained by  the  other,  but  one  liability  only, 
namely,  the  liability  of  the  vessel  less  dam- 
aged to  pay  the  vessel  more  damaged  one  half 
of  the  amount  by  which  the  amount  of  the  one 
exceeds  the  damage  to  the  other,  and  there- 
fore the  owner  of  the  more  damaged  vessel  is 
not  entitled  to  recover  from  the  insurer  under 
the"  running  down  "clause.  London  Steam- 
ship Owners'  Ins.  Co.  s».  Grampian  Steamship 
Co.,  24  O.  B.  D.  663. 

6.  Costs  of  Successful  Defense  Not  Recoverable. 
—  Xenos  v.  Fox,  L.  R.  3  C.  P.  630,  affirmed  L. 
R.  4  C.  P.  665.  Here  the  agreement  of  the  in- 
surer was  to  pay  a  certain  "  proportion  of  what 
the  assured  should  pay  in  pursuance  of  any 
judgment  recovered." 
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the  recovery  of  costs,  exclusive  of  counsel  fees.1 

(4)  Exceptions.  —  A  proviso  that  the  running-down  clause  shall  not  extend 
"  to  any  sum  which  the  insured  may  become  liable  to  pay  or  shall  pay  for 
removal  of  obstructions  under  statutory  powers"  is  not  confined  to  payments 
directly  by  the  insured  to  the  persons  who  caused  the  removal,  as  an  obstruc- 
tion, of  a  vessel  sunk  in  collision  with  the  injured  vessel,  but  will  include  indi- 
rect payments,  such  as  the  payment  to  the  owners  of  the  sunken  vessel  of  a 
moiety  of  the  sum  which  the  latter  paid  to  the  authorities  for  the  expenses  of 
removal.2 

/.  Particular  Provisions.  —  Provisions  are  sometimes  inserted  in 
policies  covering  risks  by  collision  "with  any  object,"  3  "with  another  ship  or 
vessel, "  4  "with  sunken  wreck, "  5  or  " with  piers  or  stages  or  similar  struc- 
tures,"6 which  have  received  construction  under  the  particular  terms  of  the 
policies. 

6.  Stranding  —  Perils  of  the  Sea. — •  A  loss  by  stranding  is  covered  by  the  risk 
of  perils  of  the  sea.7 

What  Constitutes  a  stranding  within  the  memorandum  excepting  partial  losses  is 
treated  elsewhere  in  this  article.8 

7.  Fire  —  a.  Construction  of  Policy.  —  Where  the  hazard  is  fire  alone, 
and  the  subject  is  an  unfinished  vessel,  never  afloat  for  a  voyage,  the  contract 
to  insure  must  be  regarded  as  a  fire  risk.9 

b.  Causes  of  Fire.  —  Under  the  common  form  of  policy  insuring  against 
losses  by  fire,  the  insurer  is  liable  for  any  loss  by  fire,  however  occasioned,  if 
not  due  to  the  inherent  vice  of  the  subject  insured  or  to  excepted  causes,  or 
to  the  wilful  act  of  the  insured  or  his  agents.10    Thus,  such  policy  covers  a 


1.  Costs  of  Unsuccessful  Defense  Recoverable.  — 
Egbert  v.  St.  Paul  F.  &  M.  Ins.  Co.,  92  Fed. 
Rep.  517.  Here  the  defense  was  unsuccessful. 
The  policy  declared  that  the  insurer  was  "  to 
fully  indemnify  the  assured  for  loss  and  dam- 
age arising  from  or  growing  out  of  any  acci- 
dent caused  by  collision,"  etc.,  "  for  which 
said  steam  tug  or  its  owners  may  be  legally 
liable."  The  English  case  cited  above  is  re- 
ferred to  and  distinguished  in  this  case. 

Deductions  —  Average  Clause.  —  Under  a  pro- 
vision that  "  in  case  of  loss  "  a  specified 
amount  "is  to  be  deducted  therefrom  in  lieu 
of  average,"  only  such  amount  should  be  de- 
ducted, though  more  than  one  vessel  was  dam- 
aged by  the  same  collision.  New  York  Cent., 
etc.,  R.  Co.  v.  British,  etc  ,  Marine  Ins.  Co., 
58  Fed.  Rep.  916. 

2.  Exception  of  Payment  for  Removal  of  Obstruc- 
tions. —  Tatham  v.  Burr,  (1898)  A.  C.  382;  The 
North  Britain,  (1894.)  P.  77. 

3.  "  With  Any  Object." — An  insurance  against 
damage  from  collision  "  with  any  object  "  will 
cover  the  loss  of  a  vessel  which,  having  run 
against  a  snag  in  the  river  and  sprung  a  leak, 
was  temporarily  repaired  and  subsequently 
sank  while  under  tow  to  a  place  to  make  per- 
manent repairs,  by  the  effect  of  the  motion 
through  the  water  opening  up  the  leak. 
Reischer  v.  Borwick,  (1894)  2  Q.  B.  548. 

4.  "  With  Another  Ship  or  Vessel."  —  An  in- 
surance against  damage  arising  from  collision 

with  another  ship  or  vessel  "  willcovera  loss 
by  contact  with  a  barge  temporarily  sunk  in  a 
navigable  river.  Chandler  v.  Blogg,  (1898)  1 
Q.  B.  32. 

5.  Sunken  Wreck.  —  A  policy  of  insurance 
against  loss  or  damage  through  collision  with 
a  sunken  wreck  will  cover  the  case  of  an  in- 
jury to  a   vessel  which,  having  run  aground, 


and  the  tide  falling,  rested  amidships  on  the 
wreck  of  a  steamer  sunk  more  than  a  year  be- 
fore, and  on  being  subsequently  shifted  rested 
on  a  bank  of  iron  ore  which  several  years  be- 
fore had  formed  part  of  the  cargo  of  another 
vessel,  and  the  insurer  is  liable  for  the  injuries 
caused  by  both  accidents.  The  Munroe,  (1893) 
P.  248. 

6.  Piers  or  Stages.  —  An  injury  by  being  driven 
by  wind  and  sea  against  a  sloping  bank  formed 
outside  of  the  breakwater  of  a  harbor  by  lay- 
ing down  loose  boulders  in  the  sea  to  protect 
the  breakwater  is  within  the  risk  of  collision 
with  "  piers  or  stages  or  similar  structures." 
Union  Marine  Ins.  Co.  v.  Borwick,  (1895)  2  Q. 
B.  279. 

7.  Stranding  Is  a  Peril  of  the  Seas.  —  Hahn  v. 
Corbett,  2  Bing.  205,  9  E.  C.  L.  383;  Livie  v. 
Janson,  12  East  64.8;  Fletcher  v.  Inglis,  2  B.  & 
Aid.  315;  Corcoran  v.  Gurney,  1  El.  &  BI.  456, 
72  E.  C.  L.  456;  800  Bales  of  Cotton,  8  Blatrhf. 
(U.  S.)22t;  Potter  v.  Suffolk  Ins.  Co.,  2  Sumn. 
(U.  S.)  197;  Rathbone  v.  Fowler,  6  Blatchf. 
(U.  S.)  294;  Filzpatrick  v.  Eight  Hundred 
Bales  of  Cotton,  3  Ben.  (U.  S.)  42;  Penn- 
sylvania R.  Co.  ?'.  Manheim  Ins.  Co  ,  56 
Fed.  Rep.  301;  Fireman's  Ins.  Co.  v.  Pow- 
ell, 13  B.  Mon.  (Ky.)  311;  Hagar  v.  New 
England  Mut.  Marine  Ins.  Co.,  59  Me.  460; 
McLaughlin  v.  Atlantic  Mut.  Ins.  Cc,  57 
Me.  170;  McNally  v.  Insurance  Co.  of  North 
America  (Supm.  Ct.  Spec.  T.)  31  Misc. 
(N.  Y.)  61. 

8.  See  infra,  this  title,  Extent  of  Loss  and 
Liability  Therefor  —  Exception  of  Pariictilar 
Average  or  Partial  Loss. 

9.  Fire  Risk  Only.  —  Eureka  Ins.  Co.  v.  Rob- 
inson, 56  Pa.  St.  256,  94  Am.  Dec.  65. 

10.  Loss  by  Fire. — Louisville  Underwriters  v. 
Uurland,  123  Ind.  544. 
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loss  by  fire  at  sea  on  a  steamboat,1  or  a  burning  to  prevent  capture,9  or  a  fire 
caused  by  a  collision3  or  by  the  negligence  of  the  master  or  mariners,4  but 
not  where  barratrously  caused,  if  barratry  is  not  insured  against.6 

Inherent  Vice  of  Subject  Insured.  —  But  a  fire  caused  by  the  inherent  vice  of  the 
subject  insured  is  not  covered,  as  where  the  fire  is  caused  by  spontaneous 
combustion  of  goods  shipped.6 

Excepted  Causes  of  Loss.  —  Nor  is  the  insurer  liable  where  the  fire  is  caused  by 
an  excepted  loss,  such  as  the  bursting  of  a  boiler.7 

c.  What  Constitutes  Loss  by  Fire.  —  Where  a  vessel  was  totally 
destroyed  by  fire  while  stranded,  it  is  a  loss  by  fire  if  she  was  then  capable  of 
being  floated  and  repaired,  though  at  an  expense  exceeding  the  repaired  value.8 
But  damage  to  the  boiler  of  a  steam  vessel  from  a  fire  in  the  furnace,  result- 
ing from  the  insufficiency  of  water  supplied  to  the  boiler,  is  not  a  loss  by  fire 
within  the  terms  of  an  ordinary  policy.9 

d.  Location  of  Property.  —  Articles  which  have  never  been  fitted  or 
attached  to  a  vessel,  though  made  and  intended  for  her,  are  not  covered  by  a 
policy  on  the  vessel,10  though  fittings,  tackle,  etc.,  taken  out  of  her  and  stowed 
on  shore  in  the  customary  way,  while  she  is  being  cleaned  and  refitted,  are 
covered  by  the  policy  on  the  vessel.11 

Special  Provisions.  —  Where  the  policy  specially  provides  for  the  location  of 
the  property  covered,  the  insurer  is  not  liable  for  a  loss  which  occurred 
elsewhere.1* 

8.  Thieves.  — -The  common  form  of  policy  enumerates  as  one  of  the  risks 
that  of  "  thieves." 

Under  the  English  Law  this  does  not  cover  a  loss  by  theft  or  embezzlement  by 
the  crew,  but  applies  to  a  theft  from  without,  accompanied  by  force.13 

The  American  Decisions  Are  Not  in  Accord  on  this  subject,  the  English  rule  being 
followed  in  one  state  14  and  approved  by  an  eminent  writer,15  while  it  has  been 
held  in  another  state  that  a  theft  by  mariners,  passengers,  and  others  is  within 
the  risk. 16 

1.  Burning  of  Steamboat.  —  Pattison  v.  Mills,        8.  Burning  of  Stranded  Vessel.  —  Woodside  v. 

I  Dow.  &  CI.  342.  2  Bligh  N.  S.  519.  Globe  Marine  Ins.  Co.,  (1896)  1  Q.  B.  105. 

2.  Burning  to  Prevent  Capture.  —  Gordon  v.  9.  Injury  to  Boiler  from  Insufficient  Water.  — 
Rimmington,  1  Campb.  123.  American  Towing  Co.  v.  German  F.  Ins.  Co., 

3.  Fire  Caused  by  Collision.  —  Howard  F.  Ins.      74  Md.  25. 

Co.  v.  Norwich,  etc.,  Transp.  Co.,  12  Wall.  10.  Articles  Never  Attached  to  Vessel.— A  policy 
(U.  S.)  194,  affirming  34  Conn.  561;  Germania  against  fire  "on  a  new  barque  now  being 
Ins.  Co.  v.  Sherlock  25  Ohio  St.  33.  built,' '  while  it  will  cover  a  loss  of  ihe  vessel 

4.  Negligence  of  Master  and  Mariners.  —  Busk  by  fire  during  her  construction,  does  not  at- 
v.  Royal  Exch.  Assur.  Co.,  2  B.  &  Aid.  73;  tach  upon  articles  made  for  the  vessel,  deliv- 
Bishop  v.  Pentland,  7  B.  &  C.  219,  14  E.  C.  L.  ered  in  the  shipyard  where  she  was  building, 
33,  1  M.  &  R.  49;  Waters  v.  Merchants  Louis-  and  intended  to  be  fitted  and  attached  to  her 
ville  Ins.  Co.,  11  Pet.  (U.  S.)  213,  1  McLean  as  soon  as  she  might  be  ready  to  receive  them. 
(U.  S.)  275;  Germania  Ins.  Co.  v.  Sherlock,  25  Mason  v.  Franklin  F.  Ins.  Co.,  12  Gill  &  J. 
Ohio  St.  33.  (Md.)  468. 

Contra.  —  Grim  v.  Phoenix  Ins.  Co.,  13  Johns.         11.  Fittings  Taken  on  Shore.  —  Pelly  v.  Royal 
(N.  Y.)  451.    This  case  has  been  overruled  by      Exch.  Assur.  Co.,  1  Burr.  341. 
later  New  York  cases  on  the  subject  of  negli-        12.  Property  Not  Located  as  Described.  —  Grant 
gence.     See   infra,  this  section,  Negligence,      v.  .Etna  Ins.  Co.,  8  Jur.  N.  S.  705,  15  Moo.  P. 
Default,  or  Misconduct.  C.  516;  Pearson  v.  Commercial  Union  Assur. 

5.  Barratry  of  Master  and  Mariners.  —  Waters  Co.,  1  App.  Cas.  498,  L.  R.  8  C.  P.  548,  10  Jur. 
v.  Merchants  Louisville  Ins.  Co.,  11  Pet.  (U.  N  S.  517;  Australian  Agricultural  Co.  v. 
S.)  213;  Grim  v.  Phoenix  Ins.  Co,  13  Johns.  Saunders,  L.  R.  10  C.  P.  668.  See  also  Jackson 
(N.  Y.)  457.  v.  British  American  Assur.  Co.,  106  Mich.  47. 

6.  Spontaneous  Combustion.  —  Boyd  v.  Dubois.  13.  "  Thieves."— Harford  v.  Maynard,  1  Park. 
3  Campb.  133;  Bufe  v.  Turner,  2  Marsh.  46,  6  Marine  Ins.  (8th  ed.)  36;  2  Arnould  on  Marine 
Taunt.  338,  1  E.  C.  L.  406;  Providence  Wash-      Ins.  733. 

ington  Ins.  Co.  v.  Adler,  65  Md.  162,  57  Am.  14.  Marshall  v.  Nashville  M.  &  F.  Ins.  Co.,  1 
Rep.  314.  Humph.  (Tenn.)  99. 

7.  Excepted  Causes  of  Loss.  —  Louisville  Un-        15.  3  Kent's  Com.  303,  note. 

derwriters  v.  Durland,  123  Ind.  544;  Mont-  16.  Atlantic  Ins.  Co.  v.  Storrow,  5  Paige  (N. 
goinery  v.  Firemen's  Ins,  Co.,  16  B.  Mon.  Y.)28s;  American  Ins.  Co.  v.  Bryan,  26  Wend. 
(Ky.)  427;  St.  John  v.  American  Mut.  F.  &  M.  (N.  Y.)  563,  37  Am.  Dec.  278,  1  Hill  (N.  Y.)  25. 
Ins.  Co.,  II  N.  Y.  519.  ,  Accepted  as  the  law  where  the  word  "  assail- 
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The  Wrongful  Seizure  and  Sale  of  a  Cargo  by  a  Consul  of  the  United  States  is  not  a 
loss  within  such  risk.1 

9.  Capture  and  Seizure  —  a.  Scope  of  Section.  —  The  usual  form  of  policy 
does  not  enumerate,  as  one  of  the  perils  assumed  by  the  insurer,  the  risk  of 
capture  and  seizure;  but  ofttimesthe  policy  excepts  such  risks  under  the  form 
of  a  warranty  "  free  from  capture  or  seizure,"  and  most  of  the  cases  on  this 
subject  have  arisen  under  such  warranties.  For  convenience  the  whole  sub- 
ject is  treated  here. 

b.  DEFINITION. — "  Capture  "  and  "  seizure  "  have  been  variously  defined  by 
the  courts  and  law  writers,  resulting  in  many  conflicting  definitions,  arising  from 
a  desire  to  give  distinct  and  different  meanings  to  such  words.  In  their  most 
comprehensive  use  they  mean  a  hostile  seizure  of  property  with  intent  to 
deprive  the  owner  of  it.  And  in  this  respect  such  terms  have  been  dis- 
tinguished from  "  arrest,"  "  restraint,"  and  "  detention,"  which  apply  where 
there  is  no  intention  ultimately  to  deprive  the  owner  of  his  property.3 

c.  Assumption  of  Risk  —  (i)  Perils  of  the  Sea.  —  A  loss  by  capture  and 
seizure  is  said  not  to  be  within  the  risk  of  perils  of  the  sea.3 

(2)  Implied  Rxceptions.  — There  is  an  implied  exception  in  all  insurance 
policies  that  they  shall  not  cover  a  loss  by  capture  on  account  of  existing 
hostilities  or  the  subsequent  breaking  out  of  hostilities  between  the  countries 
of  the  insurer  and  the  insured.4 

(3)  War  Risks.  —  But  with  this  exception  a  policy  in  general  terms  assum- 
ing the  risk  of  capture  and  seizure,  without  any  warranty,  will  cover  war  risks 
of  all  sorts,5  though  the  insured  property  became  enemy  property  by  hostili- 
ties commenced  after  the  policy  attached.6 


ing  "  is  not  used.    1  Phillips  on  Ins.,  par.  1106. 

"Assailing  Thieves."  —  The  printed  form  of 
the  Boston  policy  uses  the  words  "  assailing 
thieves." 

A  loss  from  the  seizure  of  the  vessel  and 
cargo  by  a  mob  cannot  be  properly  classed  as 
a  loss  by  thieves  where  ihe  evidence  does  not 
establish  that  the  taking  was  dons  auimo 
furandi.  Babbitt  v.  Sun  Mut.  Ins.  Co.,  23  La. 
Ann.  314. 

1.  Seizure  by  Consul.  —  Paddock  v.  Commer- 
cial Ins.  Co  ,  2  Allen  (Mass.)  93. 

2.  Capture  and  Seizure  Defined.  —  Cory  v.  Burr, 
8  App.  Cas.  393;  Rodocanachi  v.  Elliott,  L.  R. 
8  C.  P.  649:  Johnston  v.  Hogg,  10  Q.  B.  D. 
432;  Black  v.  Marine  Ins.  Co.,  11  Johns.  (N. 
Y.)  287;  Murray  v.  Harmony  F.  &  M.  Ins.  Co., 
58  Barb.  (N.  Y.)  14;  Greene  v.  Pacific  Mut.  Ins. 
Co.,  9  Allen  (Mass.)  217;  1  Phillips  on  Ins., 
par.  1108;  1  Parsons  on  Marine  Ins.,  576,  584. 
See  also  Capture,  vol.  5,  p.  143. 

Taking  for  Limited  Time.  —  It  is  not  material 
that  the  vessel  is  taken  by  the  government  of 
the  assured  and  for  a  limited  time  onl  v.  Mur- 
ray v.  Harmony  F.  &  M.  Ins.  Co.,  5S  Barb.  (N. 
Y.)  14. 

"  Seizure  "  Is  Sometimes  Construed  as  Synonymous 
with  " Capture."  —  It  was  thus  construed  where 
the  insurance  was  ''  agiinst  capture  only,  war- 
ranted free  from  seizure  in  any  river,  port,  or 
place  under  the  jurisdiction  of  Napoleon,  or 
under  the  jurisdiction  of  any  power  under  his 
control,  or  any  alliance  with  him,"  and  the 
vessel,  after  having  arrived  within  the  jurisdic- 
tion of  Holland,  which  was  then  in  alliance 
with  and  under  the  control  of  Napoleon,  was 
captured  and  afterwards  condemned.  Blark 
v.  Marine  Ins.  Co.,  n  Johns.  (N.  Y.)  287. 

3.  Not  Peril  of  Sea.  —  Marshall  on  Marine  Ins. 


487;  Chalmers  and  Owen  Dig.  Marine  Ins.  p. 
125.  But  see  I  Phillips  on  Ins.,  par.  35, 
1099. 

4.  Hostilites  Between  Governments  of  Parties.  — 
Kellner  v.  Le  Mesurier,  4  East  396,  1  Smith  72; 
Exp.  Lee,  13  Ves.  Jr.  64;  Brandon  v.  Curling, 

4  East  410,  1  Smith  85;  Furtado  v.  Rodgers,  3 
B.  &  P.  191,  6  Rev.  Rep.  752.  See  further 
supra,  this  title,  The  Contract  in  General  — 
Legality. 

5.  Belligerent  Risks  Covered  by  General  Policy 

—  England.  —  Christie  v.  Secretan,  8  T.  R.  192; 
Dawson  v.  Atty,  7  East  367;  Bell  v.  Carstairs, 
14  East  374;  Horneyer  v.  Lushington,  15  East 
46;  Oswell  v.  Vigne,  15  East  74;  Ruys  v. 
Royal  Exch.  Assur.  Corp.,  (1897)  2  Q.  B.  135. 
United  States.  —  Hodgson  v.  Marine  Ins.  Co., 

5  Cranch  (U.  S.)  100;  Buck  v.  Chesapeake  Ins. 
Co.,  1  Pet.  (U.  S.)  163;  Seamans  v.  Loring,  1 
Mason  (U.  S.)  127. 

Maryland.  —  Maryland  Ins.  Co.  v.  Bathurst, 
5  Gill  &  J.  (Md.)  196;  Baltimore  Ins.  Co.  v. 
Taylor,  3  Har.  &  J.  (Md.)  198. 

New  York.  —  Elting  v.  Scott,  2  Johns.  (N. 
Y.)  157;  Howland  v.  Commercial  Ins.  Co., 
Anih.  N.  P.  (N.  Y.)  26;  Barnewall  v.  Church, 
1  Cai.  (N.  Y.)  217,  2  Am.  Dec.  180. 

Eifect  of  Representation.  —  But  one  who  in- 
sures "  for  whom  it  may  concern,"  under  an 
express  assurance  that  there  is  no  belligerent 
interest  in  the  cargo,  cannot  be  held  to  have 
made  assurance  on  belligerent  interest.  Mary- 
land Ins.  Co.  v.  Bathurst,  5  Gill.  &  J.  (Md.) 
159- 

6.  Enemy  Property  —  Subsequent  Hostilities.  — 

Harman  v.  Kingston,  3  Campb.  150,  13  Rev. 
Rep.  775;  Richardson  v.  Maine  F.  &  M.  Ins. 
Co.,  6  Mass.  102,  4  Am.  Dec.  92;  Saltus  v. 
United  Ins.  Co.,  15  Johns.  (N.  Y.)  523. 
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d.  What  Constitutes.  —  The  risks  of  capture  and  seizure  are  not  limited 
to  the  taking  by  belligerents  engaged  in  lawful  war,  nor  to  forcible  seizure  by 
the  acts  of  government.  They  cover  any  forcible  taking  by  acts  of  persons 
having  no  connection  with  the  ship,  either  lawfully  or  unlawfully.1  Thus  it 
has  been  held  to  cover  a  case  where  the  vessel  was  fired  on  and  sunk  by  mis- 
take by  a  war  vessel  of  a  friendly  power,3  or  the  taking  of  a  vessel  by  the 
government  to  be  used  as  a  fireship,3  or  a  taking  by  pirates,4  or  by  mutinied 
coolie  passengers 5  or  mutinied  slaves,6  or  by  the  cruiser  of  an  organized 
insurrectionary  government,1,  or  a  taking  by  a  privateer  by  collusion  with  the 
master,8  or  a  temporary  seizure  by  natives  for  the  purpose  of  plundering  where 
the  vessel  was  damaged  so  as  to  become  a  total  loss.9  But  it  does  not  include 
a  mutinous  taking  possession  of  the  vessel  by  the  mariners.10 

e.  Exception  of  Capture  or  Seizure  "in  Port."  —  Where  the  policy 
excepts  a  capture  or  seizure  "  in  port,"  a  capture  or  seizure  outside  the  limits 
of  the  port  does  not  discharge  the  insurer.11  The  word  "port"  in  such  cases 
must  be  taken  in  its  general  and  most  extensive  sense,  as  contradistinguished 
from  the  high  seas  with  reference  to  the  subject-matter.12  But  it  does  not 
include  an  open  road  outside  the  harbor  where  the  vessel  is  moored,13  or  within 
the  headlands  at  the  mouth  of  a  river.14 


1.  Belligerent  Taking  Not  Necessary  —  Eng- 
land. —  Kleinwort  v.  Shepard,  i  EI.  &  El.  447, 
102  E.  C.  L.  447,  5  Jur.  N.  S.  863;  Naylor  v. 
Palmer,  8  Exch.  739,  10  Exch.  382;  Goss  v. 
Withers,  2  Burr.  693;  Powell  v.  Hyde,  5  El.  & 
Bl.  607,  85  E.  C.  L.  607,  2  Jur.  N.  S.  87. 

United  States.  —  Mauran  v.  Alliance  Ins. 
Co.,  6  Wall.  (U.  S.)  1;  Williams  v.  Suffolk  Ins. 
Co  ,  13  Pet.  (U.  S.)  415. 

Louisiana.  —  McCargo  v.  New  Orleans  Ins. 
Co.,  10  Rob.  (La.)  202,  334,  43  Am.  Dec.  180. 

Maine.  —  Dole  v.  Merchants'  Mut.  Marine 
Ins.  Co.,  51  Me.  465. 

Massachusetts.  —  Dole  v.  New  England  Mut. 
Marine  Ins.  Co.,  6  Allen  (Mass.)  373;  Greene 
v.  Pacific  Mut.  Ins.  Co.,  9  Allen  (Mass.)  217. 

New  York.  — Swinnerton  v.  Columbian  Ins. 
Co.,  37  N.  Y  174,  93  Am.  Dec.  560. 

Pennsylvania.  —  Fifield  v.  Pennsylvania  Ins. 
Co.,  47  Pa.  St.  166,  86  Am.  Dec.  523. 

Question  of  Possession  Controls.  —  Where  cap- 
tured cargo  for  whose  value  in  case  of  its  con- 
demnation the  assured  has  become  surety  on 
the  same  having  been  delivered  to  him  tor  his 
indemnity  is  restored  to  the  original  owners, 
he  may  recover  for  the  loss,  as  by  the  perils 
against  which  he  has  been  insured.  Russel 
v.  Union  Ins.  Co.,  1  Wash.  (U.  S.)  409. 

2.  Vessel  Fired  On  by  Mistake.  —  Powell  v. 
Hyde  5  El  &  Bl.  607,  85  E.  C.  L.  607. 

3.  Taking  of  Vessel  for  Fireboat.  —  Green  v. 
Young,  2  Salk.  444,  2  Ld.  Raym.  840. 

4.  Taking  by  Pirates.  —  Dean  v.  Hornby,  3 
El.  &  Bl.  180,  77  E.  C.  L.  180;  Dole  v.  New 
England  Mut.  Marine  Ins.  Co..  2  Cliff  (U.  S.) 
391,  6  Allen  (Mass.)  392,  51  Me.  465;  Monon- 
gahela  Ins.  Co  v.  Chester,  43  Pa.  St.  491. 

5.  Mutinied  Coolie  Passengers.  —  Kleinwort  v. 
Shepard,  1  El.  &  Ei.  447,  102  E.  C.  L.  447. 

6  Mutinied  Slaves.  —  McCargo  v.  New  Orleans 
Ins.  Co.,  10  Rob.  (La.t  202,  43  Am.  Dec.  180. 

7.  Confederate  Cruiser.  —  Dole  v.  New  Eng- 
land Mut.  Marine  Ins.  Co.,  2  Cliff.  (U.  S.)  394, 
51  Me.  465,  6  Allan  (Mass.)  392;  Monongahela 
Ins.  Co.  v.  Chester,  43  Pa.  St.  491. 

8.  Collusion  of  Master. —  Arcangelo  v.  Thomp- 
son 2  Cainpb.  620. 


9.  Seizure  for  Plundering. — Johnston  v.  Hogg, 
10  Q.  B.  D.  432. 

10.  Mutinied  Mariners. — Greene  v.  Pacific  Mut. 
Ins.  Co.,  9  Allen  (Mass.)  217. 

But  such  mutinous  taking  is  within  the  risk 
of  barratry  of  masier  and  mariners.  Brown 
v.  Smith,  1  Dow  349. 

11.  Capture  Outside  of  Port. — Baring  v.  Vaux, 
2  Campb.  541;  Jannan  v.  Coape,  13  East  394. 

In  Oom  v.  Taylor,  3  Campb.  204,  the  cap- 
tain, having  arrived  within  about  two  miles 
and  a  half  from  the  harbor  of  the  place  to 
which  he  was  destined,  cast  anchor  and  made 
signal  for  a  pilot;  a  pilol  boat,  in  consequence, 
came  out,  with  custom-house  officers  on  board, 
who  carried  him  into  the  haibor,  where  the 
cargo  was  seized  and  condemned.  "It  was 
held  that  this  was  a  seizure  in  her  port  of  dis- 
charge, within  the  meaning  of  the  warranty. 

12.  "Port"  Defined.— Dalgleish  v.  Brooke,  15 
East  295;  Jarman  v.  Coape,  13  East  394,  2 
Campb.  615;  Maydhew  v.  Scott,  3  Campb.  205. 

In  Jarman  v.  Coape,  13  East  394,  the  word 
"  port"  was  held  to  comprehend  the  broad 
part  of  the  river  Jahde  within  which  the  ship 
was  lying,  on  and  off,  in  the  middle,  fifteen 
miles  up,  where  the  river  was  two  miles  wide, 
waiting  for  instructions  where  to  land. 

13.  Open  Roadstead  Not  Port.  —  Levy  v. 
Vaughan,  4  Taunt.  387;  Brown  v.  Tierney,  I 
Taunt.  517;  Keyset  v.  Scott,  4  Taunt,  tto; 
Mellish  7i.  Staniforth,  3  Taunt.  499. 

Where  the  vessel  at  the  litre  of  her  capture 
is  in  the  open  sea,  six  miles  from  hei  port  of 
discharge,  in  a  place  where  no  ships  ever  un- 
load, and  where  no  lighters  will  come  to  help 
unload,  the  capture  is  not  "  in  port  "  within 
the  warranty  against  a  capture  or  seizure  in 
port.    Reyner  v.  Pearson,  4  Taunt.  662. 

A  seizure  thirty  miles  from  port  is  not  a 
seizure  in  port  within  the  meaning  of  such 
clause.  Watson  v.  Marine  Ins.  Co..  7  Johns. 
(N.  Y.)  57-  _  . 

14.  Mouth  of  River  Not  Port.  —  Baring  v. 
Vaux,  2  Campb.  541. 

Question  of  Fact.  —  Whether  a  vessel  war- 
ranted free  of  capture  in  port  is  in  port  or  not 
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Deviation  to  Avoid  Seizure.  —  Where  the  policy  contains  a  warranty  against 
seizure  in  port,  the  vessel  cannot  deviate  to  avoid  a  seizure,1  though  otherwise 
a  deviation  to  avoid  seizure  is  justifiable.2 

/.  Illicit  or  Prohibited  Trade  —  (i)  Legality  of  Insurance  —  No  legal 
contract  of  insurance  can  be  made  to  cover  a  risk  of  loss  from  a  trade  in  viola- 
tion of  the  law  of  the  country  where  the  contract  is  made  or  sought  to  be 
enforced.  But  this  rule  does  not  apply  to  insurance  on  property  embarked 
in  enterprises  prohibited  by  the  laws  of  other  countries.3 

(2)  Not  Covered  by  General  Terms.  —  But  it  is  the  universal  rule  of  the 
maritime  nations  that  the  policy  under  its  general  terms  does  not  cover  a  loss 
arising  from  illicit  or  prohibited  trade,  unless  such  risk  be  impliedly  assumed, 
as  where  the  insurer  knew  that  the  voyage  was  illegal  or  that  it  would  be  to 
a  place  where  no  legal  trade  could  be  carried  on.  In  such  case  the  risk  will 
be  presumed  to  have  been  within  the  intention  of  the  parties  to  the  contract.4 
But  a  seizure  on  a  mere  pretense  of  attempting  to  engage  in  such  trade,  based 
only  on  the  vessel  clearing  for  a  port  at  which  it  is  unlawful  to  trade,  is  within 
the  usual  risks.5 

(3)  What  Losses  Are  Within  Exceptions  —  (a)  Unconsummated  Attempts  to 
Trade.  —  Where  the  risk  of  such  trade  is  excepted  from  the  policy  the  insurer 
is  not  liable  for  a  loss  caused  by  a  seizure  for  an  unconsummated  attempt  to 
engage  in  such  trade.6 

(b)  Subsequent  Regulations. —  Subsequent  regulations  are  not  included  within  the 
exception  of  losses  arising  from  violation  of  existing  laws  or  regulations  of 
belligerents.7 

(c)  Regulations  in  Violation  of  International  Law.  —  The  trade,  to  be  illicit  or  pro- 
hibited, must  be  founded  on  the  breach  of  some  trade,  revenue,  or  navigation 
law,  or  some  municipal  regulation  or  prohibitory  regulation  which  every  nation 
possesses  the  right  to  make  and  to  enforce  by  seizure  and  confiscation,  not  only 
within  its  territory  but  upon  the  high  seas.8  A  seizure  under  a  decree  such 
as  the  Berlin  decree,  which  is  violative  of  the  law  of  nations,  is  not  such  a 
seizure  as  is  excepted  under  that  risk.9 

(d)  Illicit  Trade  Excepted.  —  Where  illicit  trade  is  the  thing  warranted  against 
or  excepted  from  the  risk,  a  seizure  and  condemnation  for  illicit  trade  is  not 
sufficient  to  discharge  the  insurer;  but  the  trade  must  be  proved  illicit.10  And 

at  the  time  of  her  capture  is  purely  a  ques-  F.  &  M.  Ins.  Co.,  3  Mason  (U.  S.)  20;  Decrow 

tion  of  fact  for  a  jury.    Reyner  v.  Pearson,  4  v.  Waldo  Mut.  Ins.  Co.,  43  Me.  460;  Higgin- 

Taunt.  662;    Devin  v.  Newnham,  4  Taunt.  son  v.  Pomeroy,  11  Mass.  104. 

722.  7.  Subsequent  Regulations.  —  Wood    v.  New 

1.  Deviation  to  Avoid  Seizure.  —  O'Reilly  v.  England  Marine  Ins  Co.,  14  Mass.  31. 
Royal  Exch.  Assur.,  4  Campb.  246.  8.  Regulation   Must  Be   Recognized  by  Law 

2.  O'Reilly  v.  Gonne,  4  Campb.  249.  See  of  Nations. —  Mumford  v.  Phoenix  Ins.  Co.,  7 
further  on  this  subject  the  title  Deviation  (In  Johns.  (N.  Y.)449;  Faudel  v.  Phoenix  Ins.  Co., 
Marine  Insurance),  vol.  9,  p.  418.  4  S  &  R.  (Pa.)  29. 

3.  Legality  of  Insurance  against  domestic  or  9.  Seizure  in  Violation  of  Law  of  Nations. — 
foreign  laws,  see  supra,  this  title,  The  Contract  Mumford  v.  Phcenix  Ins.  Co.,  7  Johns.  (N.  Y.) 
in  General  —  Legality.  449;  Faudel  v.  Phoenix  Ins.  Co.,  4  S.  &  R. 

4.  Not  Covered  by  General  Terms  Unless  Trade  (Pa.)  29. 

Disclosed.  —  Anonymous,  2  Vern.  177;  Planche  10.  Trade  Must  Re  Proved  Illicit. — Graham  v. 

v.  Fletcher.  1  Dougl.  251;  Andrews  v.  Essex  Pennsylvania  Ins.  Co.,  2  Wash.  (U.  S.)  113; 

F.  &  M.  Ins.  Co.,  3  Mason  (U.  S.)  6;  Archi-  Francis  v.  Ocean  Ins.  Co.,  6  Cow.  (N.  V.)  T04, 

bald  v.  Mercantile  Ins.  Co  ,  3  Pick.  (Mass  )  70;  affirmed  2  Wend.  (N.  Y.)  64,   19  Am.  Dec. 

Pollock  v.  Babcock,  6  Mass.  234;  Parker  v.  549;  Mumford  v.  Phcenix  Ins.  Co.,  7  Johns. 

Jones.  13  Mass.  173;  Richardson  v.  Maine  F.  (N.  Y.)44g;  Johnston  v.  Ludlow,  1  Cai.  Cas. 

&  M.  Ins.  Co.,  6  Mass.  102,  4  Am.  Dec.  92;  (N.  Y.)  29;  Smith  v.  Delaware  Ins.  Co.,  3  S. 

Gardner  v.  Smiih,  1  Johns.  Cas.  (N.  Y.)  141;  &  R.  (Pa.)  74.    But  see  Cucullu  v.  Louisiana 

1  Phillips  on  Ins.,  par.  1117;  2  Arnould  on  Ins.  Co.,  5  Mart.  N.  S.  (La.)  464,  16  Am.  Dec. 

Marine  Ins.  695.  199. 

5.  Unlawful  Seizure  Is  Covered.  —  Pollock  v.  The  Burden  of  Proof  is  on  the  insurer  to 
Babcock,  6  Mass.  234.  prove  the  trade  illicit  and  a  seizure  justified. 

6.  Unconsummated  Attempt.  —  Church  v.  Hub-  Thompson  v.  Mississippi  M.  &  F.  Ins.  Co.,  2 
bart,  2  Cranch  (U.  S.)  187;  Andrews  v.  Essex  La.  228,  22  Am.  Dec.  I2g. 
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the  exception  or  warranty  applies  only  to  the  goods  of  the  insured.1 

(e)  Seizure  or  Detention  on  Account  of  Illicit  Trade  —  aa.  Seizure  Necessary.  —  Where 
the  warranty  is  against  seizure  or  detention  on  account  of  illicit  or  prohibited 
trade,  or  a  seizure  or  detention  for  such  trade  is  excepted  from  the  risk,  it  is 
necessary,  to  bring  the  case  within  the  warranty  or  exception,  that  there  should 
be  a  seizure;  an  illicit  trade  alone  is  not  sufficient.3 

66.  Probable  Cause  of  Seizure.  —  It  is  not  necessary  that  there  should  be  a 
justifiable  cause  of  condemnation,  but  only  that  there  should  be  a  justifiable 
cause  of  seizure;  or,  in  other  words,  a  probable  cause  of  seizure.3 

cc.  Tortious  Seizure.  —  If  the  seizure  be  tortious,  or  without  probable  cause, 
it  is  treated  as  not  bona  fide,  as  an  act  of  lawless  violence,  or  of  arbitrary  power, 
or  of  gross  fraud,  or  of  unjustifiable  force,  according  to  the  circumstances,  and 
is  not  within  the  warranty  or  exception.4 

(f)  Acts  of  Third  Persons.  —  The  warranty  against  illicit  trade  extends  only  to 
the  acts  of  the  insured  and  of  those  acting  with  his  knowledge  and  consent.5 

(g)  lawful  Goods.  —  Whatever  is  not  prohibited  to  be  exported  by  the  positive 
law  of  the  country  is  lawful,  and  therefore  the  carrying  of  contraband  goods  by 
a  neutral  is  not  a  breach  of  the  warranty  as  to  lawful  goods.6  A  warranty 
against  contraband  articles  is  broken  so  as  to  forfeit  the  insurance  where  part 
of  the  cargo  is  contraband  7  and  is  forwarded  to  a  neutral  port  with  the  inten- 
tion of  sending  it  on  to  the  belligerent  country.8 

(h)  Violation  of  Embargo.  —  Though  a  vessel  was  loaded  before  notice  ot  an 
embargo,  and  had  regularly  cleared,  the  exportation  of  the  prohibited  goods 
after  a  revocation  of  the  permission  is  illicit,  and  a  breach  of  the  warranty 
against  illicit  or  prohibited  trade.9  But  a  vague  rumor,  or  knowledge  by  the 
pilot  of  a  vessel  of  an  embargo  is  not  sufficient  to  charge  the  insured  with 
knowledge  of  the  embargo  so  as  to  render  subsequent  commencement  of  the 
voyage  illegal.10 

g.  Proximate  Cause  of  Loss.  —  Where  capture  or  seizure  is  the  proxi- 
mate cause  of  the  loss,11  or  where  it  is  the  efficient  and  predominating 


1.  Limited  to  Goods  of  Assured.  —  Bowne  v. 

Shaw,  i  Cai.  (N.  Y.)  489. 

2.  Seizure  Necessary.  —  De  Peyster  v.  Gard- 
ner, 1  Cai.  (N.  Y.)  492;  1  Phillips  on  Ins.  (5th 
ed.),  par.  1153  et  seq. 

3.  Probable  Cause  of  Seizure  Sufficient.  —  Ma- 
goun  v.  New  England  Marine  Ins.  Co.,  1  Story 
(U.  S.)  157;  Carrington  v.  Merchants  Ins.  Co., 
8  Pet.  (U.  S.)  495;  Bradstreet  v.  Neptune  Ins. 
Co.,  3  Sumn.  (U.  S  )  600. 

4.  Tortious  Seizure  Not  Within  Warranty.  — 
Magoun  v.  New  England  Marine  Ins.  Co.,  1 
Story  (U.  S.)  r 57;  Carrington  v.  Merchants' 
Ins.  Co.,  8  Pet.  (U.  S.)  495. 

A  policy  insuring  "  against  all  risks  except 
seizure  in  port"  will  not  cover  an  arbitrary 
seizure  bv  an  act  of  the  government.  Barney  v. 
Maryland  Ins.  Co  ,  5  Har.  &  J.  (Md.)  139. 

Threat  of  Illegal  Seizure.  —  The  master  is  not 
bound  to  abandon  the  voyage  under  a  threat 
or  warning  of  an  illegal  capture,  but  may 
stand  on  his  strict  legal  rights,  and  if  the  ves- 
sel is  seized  and  condemned  for  his  conduct, 
the  insurer  is  liable  Sewell  v.  Royal  Exch. 
Assur.  Co.,  4  Taunt.  859;  Williams  v.  Suffolk 
Ins.  Co.,  13  Pet.  (U.  S.)  415. 

5.  Acts  of  Third  Persons  No  Violation.  — 
American  Ins.  Co.  v.  Dunham,  12  Wend.  (N. 
Y.)  463,  affirming  15  Wend.  (N.  Y.)  9;  Dunham 
v.  American  Ins.  Co.,  2  Hall  (N.  Y.)  422. 

Barratry  of  Master.  —  A  loss  by  illicit  trade 
barratrously  carried  on  by  the  master  is  not 
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within  the  warranty.  Suckley  v.  Delafield,  2 
Cai.  (N.  Y.)  222. 

6.  Lawful  Goods.  —  Lapene  v.  Sun  Ins.  Co.,  8 
La.  Ann.  1,  58  Am.  Dec.  668,  note;  Skidmore 
v.  Desdoity,  2  Johns.  Cas.  (N.  Y.)  77;  John- 
ston v.  Ludlow,  1  Cai.  Cas.  (N.  Y.)  29;  De 
Peyster  v.  Gardner,  1  Cai.  (N.  Y.)4g2;  Bcwne 
v.  Shaw,  1  Cai.  (N.  Y.)  489;  Seton  v.  Low,  r 
Johns.  Cas.  (N.  Y.)  1;  Juhel  v.  Rhinelander, 
2  Johns.  Cas.  (N.  Y.)  120,  487. 

7.  Part  of  Cargo  Contraband.  —  Seymour  v. 
London,  etc..  Marine  Ins.  Co.,  27  L.  T.  N.  S. 
417,  i  Asp.  M.  Cas.  423. 

8.  Contraband  Destined  to  Belligerent  Port.  — 
Seymour  v.  London,  etc..  Marine  Ins.  Co.,  27 
L.  T.  N.  S.  417,  1  Asp.  M.  Cas.  423.  See  also 
generally  the  titles  International  Law,  vol. 
16,  p.  1121 ;  War. 

9.  Violation  of  Embargo  After  P.evocation  of 
Permission.  —  Tucker  v.  Juhel,  1  Johns.  (N. 
Y.)  20. 

10.  Humors  of  Embargo.  —  Walden  v.  Phcenix 
Ins.  Co.,  5  Johns.  (N.  Y.)  310,  4  Am.  Dec.  359. 

11.  Seizure  for  Smuggling.  —  Where  the  ves- 
sel was  seized  for  the  barratrous  act  of  the 
master  in  smuggling,  it  was  held  that  the  loss 
was  caused  by  the  seizure  and  the  insurer  was 
liable,  though  the  policy  contained  a  clause 
that  the  insurer  should  be  free  from  charge  on 
account  of  any  illicit  or  prohibited  trade. 
American  Ins.  Co.  v.  Dunham,  12  Wend.  (N. 
Y.)463,  15  Wend.  (N.  Y.)  9. 
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peril,1  the  loss  Is  to  be  attributed  thereto  though  other  excepted  causes  con- 
tributed and  the  loss  would  not  have  happened  without  them.2 

10.  Takings  at  Sea.  —  The  risk  of  "  takings  at  sea  "  includes  a  loss  or  deten- 
tion by  an  unlawful  taking  by  the  government  of  the  parties  to  the  contract,3 
or  by  a  capture  as  prize  and  a  sale  of  the  insured  goods  by  a  decree  of  the  prize 
courts,  after  a  decree  in  favor  of  the  insured  and  an  appeal  therefrom.4 

11.  Arrests,  Restraints,  and  Detentions  —  a.  Form  of  Policy.  —  The  ordi- 
nary form  of  policy  enumerates  as  one  of  the  risks,  "arrests,  restraints,  and 
detainments  of  all  kings,  princes,  and  people,  of  what  nation,  condition,  or 
quality  soever."  5 

b.  Definition.  —  An  arrest,  restraint,  or  detention,  within  the  meaning  of 
the  policy,  is  a  temporary  detention  of  the  ship,  etc.,  with  a  view  to  ultimately 
releasing  it  or  paying  its  value.  And  therein  it  differs  from  capture,  which  is 
a  forcible  taking  in  time  of  war  with  a  view  of  appropriation.6 

c.  What  Constitutes  — (i)  Embargo. — A  detention  by  an  embargo, 
whether  imposed  by  the  government  of  which  the  parties  are  subject,  or  by  a 
foreign  government  and  laid  after  the  risk  is  commenced,  is  within  the  policy.7 

(2)  Blockade  or  Fear  of  Capture.  —  A  detention  in  a  port  of  loading  by  a 
blockade,  where  the  cargo  was  loaded  before  the  blockade  was  instituted,  is 
within  the  risk.8    But  the  interdiction  of  trade  at  the  port  of  destination,  and 


And  similar  holdings  were  made  where  there 
was  a  warranty  "  free  from  capture  and 
seizure,"  and  the  policy  insured  against 
barratry.  Cory  v.  Burr,  8  App.  Cas.  393, 
affirming  9  Q.  B.  D.  463,  8  Q.  B.  D.  313; 
Pipon  v.  Cope,  r  Campb.  434. 

Capture  of  Stranded  Vessel.  —  Where  the  ship 
was  driven  ashore  with  slight  damage  on  the 
enemy's  coast  and  there  captured,  it  was  held 
a  loss  by  capture  and  not  by  the  perils  of 
the  sea.  Green  v.  Elmslie,  Peake  N.  P.  (ed. 
1795)  212. 

But  where  a  ship  was  stranded  on  a  shoal 
within  a  few  miles  of  its  destination,  and  was 
disabled  from  proceeding,  and  was  lost,  but 
while  it  lay  in  the  sand  was  seized  by  the  com- 
mander of  the  place  at  which  it  was  stranded, 
and  the  goods  were  confiscated  by  him,  it  was 
held  to  be  a  loss  by  the  perils  of  the  sea. 
Hahn  v.  Corbett,  9  Moo.  390,  2  Bing.  205,  9 
E.  C.  L.  383. 

Seizure  by  Emigrants.  —  In  Naylor  v.  Palmer, 
8  Exch.  739,  insurance  was  on  advances  to  be 
repaid  on  the  safe  arrival  of  certain  emigrants 
at  their  port  of  destination.  They  seized  the 
vessel  on  the  voyage,  compelled  the  crew  to 
work  her  to  another  port,  and  there,  without 
doing  any  injury  to  the  vessel,  left  her.  The 
claim  was  that  the  failure  to  arrive,  and  the 
consaquent  loss,  was  owing  to  the  unwilling- 
ness of  the  emigrants  to  proceed,  but  the  court 
held  that  the  proximate  and  efficient  cause 
was  the  seizure,  and  that  the  loss  was  total. 

1.  Destruction  to  Prevent  Capture.  —  As  where 
specie  was  thrown  overboard.  Butler  v. 
Willman,  3  B.  &  Aid.  398,  5  E.  C.  L.  324.  Or 
a  vessel  was  burned  to  prevent  its  falling  into 
tne  hands  of  the  enemy.  Gordon  v.  Rim- 
mington,  1  Campb.  123. 

2.  All  the  Consequences  Naturally  Flowing  from 
the  Peril  insured  against  or  incident  thereto 
are  propeily  attributable  to  the  peril  itself;  if 
there  be  a  capture,  and  before  the  vessel  is 
delivered  from  that  peril  she  is  afterwards 
lost  by  fire,  or  accident,  or  negligence  of  the 
captors,  the  whole  loss  is  properly  attributa- 


ble to  the  capture.  Magoun  v.  New  England 
Marine  Ins.  Co.,  1  Story  (U.  S.)  157;  Coolidge 
v.  New  York  Firemen  Ins,  Co.,  14  Johns.  (N. 
Y.)  308;  Pip.in  v.  Cope,  1  Campb.  434. 

3.  Taking  by  Government  of  Parties.  —  Lozano 
v.  Janson,  2  El.  &  El.  160,  105  E.  C.  L.  160, 
5  Jur.  N.  S.  1401. 

4.  Condemnation  After  Capture.  —  Stringer  v. 
English,  etc.,  Marine  Ins.  Co.,  L.  R.  5  Q.  B. 
599- 

5.  "People"  in  the  policy  means  the  govern- 
ing power  of  the  country.  Nesbitt  v.  Lush- 
ington,  4  T.  R.  783 

6.  2  Arnould  on  Marine  Ins.  766;  Johnston 
v.  Hogg,  10  Q.  B.  D.  432.  See  also  Murray  v. 
Harmony  F.  &  M.  Ins.  Co.,  58  Barb.  (N.  Y.) 
15- 

"Restraints"  and  "Detainments"  have  the 
same  meaning.  Richardson  v.  Maine  F.  &  M. 
Ins.  Co.,  6  Mass.  102,  4  Am.  Dec.  92. 

7.  Embargo.  —  Green  v.  Young,  2  Ld.  Raym. 
840,  2  Salk.  444;  Rotch  v.  Edie,  6  T.  R.  413; 
Touteng  v.  Hubbard,  3  B.  &  P.  291;  Minett  v. 
Anderson,  Peake  N.  P.  (ed.  1795)  an;  Fowler 
v.  English,  etc.,  Marine  Ins.  Co.,  18  C.  B.  N, 
S.  818,  114  E.  C.  L.  818,  11  Jur.  N.  S.  411; 
Aubert  v.  Gray,  9  Jur.  N.  S.  714  [overruling 
Conwav  v.  Gray,  10  East  536;  Campbell  v. 
Innes,  4  B.  &  Aid.  423,  6  E.  C.  L.  544];  Odlin 
v.  Pennsylvania  Ins.  Co.,  2  Wash.  (U.  S.)  312; 
M'Bride  v.  Marine  Ins.  Co.,  5  Johns.  (N.  Y.) 
299;  Walden  v.  Phoenix  Ins.  Co.,  5  Johns.  (N. 
Y.)  310,  4  Am.  Dec.  359;  Ogden  v.  New  York 
F.  Ins.  Co.,  10  Johns.  (N.  Y.)  177,  12  Johns. 
(N.  Y.)  25;  Lorent  v.  South  Carolina  Ins.  Co., 
1  Nott  &  M.  (S.  Car.)  505. 

8.  Detention  by  Blockade.  —  Olivera  v.  Union 
Ins.  Co.,  3  Wheat.  (U.  S.)  183;  Wilson  v. 
United  Ins.  Co.,  14  Johns.  (N.  Y.)  227. 

Unlawful  Detention.  —  Where  the  policy  in- 
sures against  "  unlawful  arrests,  restraints, 
and  detainment,"  a  detainment  by  a  force 
lawfully  blockading  a  port  is  not  a  peril  in- 
sured against  by  a  policy  containing  a  war- 
ranty of  neutrality.  M'Call  v.  Marine  Ins. 
Co.,  8  Cranch  (U.  S.)  59. 


1033 


Volume  XIX. 


Risks  and  Causes  of  Loss. 


MARINE  INSURANCE. 


Barratry. 


the  interception  of  the  voyage  by  blockade  and  the  fear  of  capture  or  seizure, 
do  not  amount  to  an  arrest,  restraint,  and  detention,1  unless  the  danger  of 
capture  and  seizure  was  certain  and  imminent.2 

(3)  Other  Arrests,  Restraints,  and  Detentions.  —  The  taking  of  a  vessel  by 
the  government  of  the  insured  for  conversion  into  a  transport,3  or  to  use  as  a 
fireboat,4  or  the  seizure  and  taking  of  a  vessel  in  tow  by  a  man-of-war  of  the 
same  country,5  or,  where  the  policy  covers  both  land  and  water  transit,  a 
detention  in  the  original  port  by  belligerent  armies  surrounding  it,6  as  well  as 
a  detention  by  a  belligerent  for  search,7  are  all  within  such  risk.8 

12.  Barratry  —  Scope  of  Section.  —  The  subject  of  barratry  is  treated  elsewhere 
in  this  work.9  Reference  is  made  here  only  to  those  cases  in  which  barratry 
comes  in  question  in  determining  the  cause  of  the  loss  and  the  liability  of  the 
insurer. 

Must  Be  Specified  as  Risk.  —  A  loss  by  barratry  is  not  covered  by  a  policy  in 
which  it  is  not  an  enumerated  risk.10 

Usual  Risks.  —  But  it  may  be  insured  against  and  is  usually  one  of  the 
enumerated  risks  in  the  ordinary  policy,11  so  that  a  policy  against  "  the  usual 


1.  Interdiction  of  Trade  at  Port  of  Destination 

—  England.  — Hadkinson  v.  Robinson,  3  B  & 
P.  388;  Lubbock  v.  Rowcroft,  5  Esp.  50; 
Parkin  v.  Tunno,  11  East  22,  2  Campb.  59; 
Forster  v.  Christie,  11  East  205;  Black-nhagen 
v.  London  Assur.  Co.,  1  Campb.  456,  note. 

United  States. — Oliveia  v.  Union  Ins.  Co., 
3  Wheat.  (U.  S  )  183;  Smith  r  Universal  Ins. 
Co..  6  Wheat.  (U.  S.)  176;  Andrews  v.  Essex 
F.  &  M.  Ins.  Co.,  3  Mason  (U.  S.)  21;  King  v. 
Delaware  Ins.  Co.,  6  Cranch  (U.  S.)  71. 

Maryland.  —  Patterson  v.  Marine  Ins.  Co., 
5  Har.  &  J.  (Md.)  417- 

Massachusetts.  —  Richardson  v.  Maine  F.  & 
M.  Ins.  Co.,  6  Mass.  102,  4  Am.  Dec.  92; 
Cook  v.  Essex  F.  &  M.  Ins.  Co.,  6  Mass.  122; 
Amory  v.  Jones,  6  Mass.  318;  Lee  v.  Gray,  7 
Mass.  349;  Tucker  v.  United  M.  &  F.  Ins. 
Co.,  12  Mass.  288;  Brewer  v.  Union  Ins.  Co  , 
12  Mass.  170,  7  Am.  Dec.  53. 

New  York.  —  Craig  v.  United  Ins.  Co.,  6 
Johns.  (N.  Y.)  226,  5  Am.  Dec.  222;  Corp  v. 
United  Ins.  Co  ,  8  Johns.  (N.  Y.)  277. 

2.  Imminent  Danger  of  Capture.  —  Wilson  v. 
United  Ins.  Co.,  14  Johns.  (N.  Y.)  227.  Suy- 
dam  v.  Marine  Ins.  Co.,  1  Johns.  (N.  Y.)  181, 
3  Am.  Dec.  307;  Schmidt  v.  United  Ins.  Co., 
1  Johns.  (N.  Y.)  249,  3  Am.  Dec.  319;  Craig  v. 
United  Ins.  Co.,  6  Johns.  (N.  Y.)  226,  5  Am. 
Dec.  222;  SaUus  v.  United  Ins.  Co.,  15  Johns. 
(N.  Y.)  523;  Savage  v.  Pleasant,  5  Binn.  (Pa.) 
403.  6  Am.  Dec.  424;  Thompson  v.  Read,  12 
S.  &  R.  (Pa.)  440;  Vigers  v.  Ocean  Ins.  Co.,  12 
La.  367,  32  Am.  Dec.  118. 

An  eminent  writer  on  this  subject,  after  re- 
viewing many  authorities,  states  "  as  the 
better  doctrine  that  where,  after  the  risk  has 
begun,  the  voyage  is  inevitably  defeated  by 
blockade,  or  interdiction  at  the  port  of  de- 
parture, or  destruction,  or  by  a  hostile  fleet 
being  in  the  way,  rendering  the  proceeding 
upon  it  utterly  impracticable,  or  capture  or 
seizure  so  extremely  probable  that  proceeding 
would  be  inexcusable,  the  risk  continues  till 
the  vessel  has  arrived  at  another  po_t  of  dis- 
charge adopted  instead  of  that  originally  in- 
tended ;  and  also,  that  an  assured  on  the  cargo 
has  a  right  to  abandon."  1  Phillips  on  Ins., 
par.  1115. 


Excepted  Risk.  —  Where  the  policy  provides 
that  "  the  insurers  take  no  risk  of  a  blockaded 
port;  but  if  turned  away,  the  assured  to  be  at 
liberty  to  proceed  to  a  port  not  blockaded," 
the  insurer  is  protected  from  every  loss  hap- 
pening in  consequence  of  a  blockade,  whether 
such  blockade  were  strictly  legal  or  not. 
Radcliff  v.  United  Ins.  Co.,  9  Johns.  (N.  Y.) 
277,  7  Johns.  (N.  Y.)  38. 

3.  Taking  of  Vessels  for  Transports.  —  Aubert 
v.  Gray,  3  B.  &  S.  163,  169,  113  E.  C.  L.  163, 
169,  overruling  Conway  v.  Gray,  10  East  536, 
and  Campbell  v.  Innes,  4  B.  &  Aid.  423,  6  E. 
C  L.  544. 

4.  Taking  of  Vessel  for  Fireboat.  —  Green  v. 
Young,  2  Ld.  Raym.  840,  2  Salk.  444. 

5.  Seizure  by  Man-of-War.  —  Hagedorn  v. 
Whilmore,  I  Stark.  157,  2  E.  C.  L.  67. 

6.  Belligerent  Forces  Detaining  Goods.  —  Rodo- 
canachi  v.  Elliott,  L.  R.  8  C.  P.  049. 

7.  Detention  for  Search.  —  Barker  v.  Blakes, 
9  East  283. 

8.  Condemnation.  —  It  is  not  necessary  to 
prove  sentence  of  condemnation.  Carruthers 
v.  Grav,  15  East  35,  3  Campb.  142. 

9.  Barratry.  —  See  the  title  Barratry,  vol.  3, 

p.  859. 

10.  Barratry  Must  Be  Specified  as  Risk.  —  Wil- 
liams v.  Suffolk  Ins.  Co.,  13  Pet.  (U.  S.)  421; 
Waters  v.  Merchants'  Louisville  Ins.  Co.,  11 
Pet.  (U.  S.)  213;  O'Connor  v.  Merchants 
Marine  Ins.  Co.,  20  Nova  Scotia  514,  16  Can. 
Sup.  Ct.  331. 

11.  1  Arnould  on  Marine  Ins.  774,  788;  Earle 
v.  Rowcroft,  8  East  134. 

Bad  Faith  in  Selling  Cargo.  —  Under  the  risk 
of  barratry  in  a  policy  on  cargo  the  assured 
may  recover  where  the  master  acts  in  bad 
faith  and  sells  the  cargo  for  the  purpose  of 
serving  his  own  ends,  or  in  known  violation 
of  law,  though  he  may  think  he  is  advancing 
the  interests  of  the  owners  in  making  such 
sale.  Meyer  v.  Great  Western  Ins.  Co.,  104 
Cal.  381. 

Putting  to  Sea  in  Unseaworthy   State.  —  So 

where  barratry  is  covered  the  insurer  is  liable 
to  an  owner  of  goods  insured  on  board  a  ves- 
sel at  sea,  where  the  master  puts  to  sea  from  an 
intermediate  port  while  in  an  unseaworthy  con- 
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marine  risks"  will  cover  a  loss  by  barratry.' 

Master  as  Part  Owner.  —  But  an  insurance  against  barratry  of  the  master  does 
not  apply  if  the  master  was  himself  part  owner,  since  such  master  is  legally 
incapable  of  committing  an  act  of  barratry.2  Nor  does  it  apply  where  the 
owner  sanctioned  the  act  of  barratry.3 

Proximate  Cause  of  Loss.  —  But  even  where  barratry  is  not  covered,  or  is 
specially  excepted  from  the  perils  insured  against,  the  insurer  is  liable  where 
barratry  was  not  the  proximate  cause  of  the  loss,  but  only  contributed  thereto.4 

13.  "All  Other  Perils"  —  a.  Form  of  Policy.  —  The  usual  form  of  policy 
contains  the  clause:  "All  other  perils,  losses,  and  misfortunes  that  have  or 
shall  come  to  the  hurt,  detriment,  or  damage  of  the  aforesaid  subject-matter 
of  this  insurance,  or  any  part  thereof." 

b.  DEFINITION.  — This  clause  has  been  defined  as  covering  "all  cases  of 
marine  damage  of  the  like  kind  with  those  specially  enumerated,  and  occa- 
sioned by  similar  causes."  5 

c.  Illustrations  —  (i)  Losses  Covered  by  Such  Clause.  —  The  following 
have  been  held  to  be  losses  within  the  clause  in  question  :  Injury  or  loss 
of  vessel  blown  over  and  bilged  while  in  a  graving  dock  for  repairs,6  or 
while  being  hauled  out  on  a  marine  railway,  and  while  partly  on  land;7  or  by 
the  accidental  breaking  and  giving  way  of  the  tackle  and  supports  used 
in  moving  the  vessel  from  a  dock  in  which  she  had  been  repaired;  8  or  by 

engage  in  illicit  trade,  and  was  captured, 
barratry  and  not  capture  was  held  to  be  ihe 
cause  of  the  loss  in  determining  whether  it 
should  be  borne  by  the  underwriter,  who  look 
the  lisk  of  capture,  but  did  not  insure  against 
barratry.  American  Ins.  Co.  v.  Dunham,  12 
Wend.  (N.  Y.)  463,  15  Wend.  (N.  Y.)  9;  Suck- 
ley  v.  Delafield,  2  Cai.  (N.  Y.)  222;  Havelock 
v.  Hancill,  3  T.  R.  f77. 

The  Statute  Eegins  to  Run,  in  a  case  of  loss 
by  the  barratrous  act  of  the  master  in  devi- 
ating from  the  voyage  and  procuring  a  con- 
demnation and  sale  of  the  vessel,  from  the 
time  ihe  vessel  was  delivered  to  the  purchaser 
at  such  sale.  Hibbert  v.  Martin,  1  Campb. 
538.  But  see  Dixon  v.  Reed,  1  Dowl.  &  R. 
207,  5  B.  &  Aid.  597,  7  E.  C.  L.  201. 

5.  Definition.  —  Cullen  v.  Butler,  5  M.  &  S. 
461  (per  Lord  Ellenborough) ;  Butler  v.  Wild- 
man,  3  B.  &  Aid.  398  {per  Abbott,  C.  J.),  5  E. 
C.  L.  324;  Davidson  v.  Burnand,  L.  R.  4  C. 
P.  117;  Murray  v.  Nova  Scotia  Marine  Ins. 
Co.,  10  Nova  Scotia  24;  Moses  v.  Sun  Mut.  Ins. 
Co.,  1  Duer  (N.  Y.)  159;  De  Peau  v.  Russel,  1 
Brev.  (S.  Car.)  441,  2  Am.  Dec.  676. 

Such  general  terms  have  been  defined  by 
Lord  Bram  well  as  including  "  every  accidental 
circumstance  not  the  result  of  ordinary  wear 
and  tear,  delay,  or  the  act  of  the  assuted,  hap- 
pening in  the  course  of  Ihe  navigation  of  the 
ship,  and  incidental  to  the  navigation,  and 
causing  loss  to  the  subject-matter  of  insur- 
ance." Thames,  etc..  Marine  Ins.  Co.  v. 
Hamilton,  T2  App.  Cas.  492. 

6.  A  Loss  by  Being  Blown  Over  in  a  Graving 
Dock.  —  Phillips  v.  Barber,  5  B.  &  Aid.  161,  7 
E.  C.  L.  55. 

7.  Vessel  on  Marine  Railway.  —  Ellery  v.  New 
England  Ins.  Co.,  8  Pick.  (Mass.)  14. 

8.  Breaking  of  Supports  in  Launching  Vessel.  — 
Devaux  v.  J'Anson,  5  Bing.  N.  Cas.  519,  35  E. 
C.  L.  207.  See  also  Carruthers  v.  Sydebotham, 
4  M.  &  S.  79;  Fletcher  v.  Inglis,  2  B.  &  Aid. 
315;  Phillips  v.  Barber,  5  B.  &  Aid.  161,  7  E. 
C  L.  55. 
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dition.  Brioso  v.  Pacific  Mut.  Ins.  Co.,  4  Daly 
pf.  Y.)  246. 

Reference  in  Policy. — Where  the  insurance 
was  against  perils  of  the  seas,  pirates,  rovers, 
assauliing  thieves,  jettisons,  barratry  of  the 
masier  and  mariners,  "  unless  the  assured  be 
owner  or  part  owner  of  the  vessel,"  etc.,  it 
was  held  that  the  quoted  clause  referred  ex- 
clusively to  the  barratry  of  the  master  and 
mariners  and  not  to  the  other  perils  insured 
against.  Harris  v  Mercantile  Ins.  Co., 
(Supm.  Ct.  Spec.  T.)  17  How.  Pr.  (N.  Y.) 
138. 

1.  "  The  Usual  Marine  Risks  "  Covers  Barratry. 

—  Parkharst  v.  Gloucester  Mut.  Fishing  Ins. 
Co..  100  Mass.  301,  1  Am.  Rep.  105. 

2.  Master  as  Part  Owner.  —  Wilson  v.  General 
Mut.  Ins.  Co.,  12  Cush.  (Mass.)  360,  59  Am. 
Dec.  188;  Ross  v.  Hunter,  4  T.  R.  33.  See 
also  the  title  Barratry,  vol.  3,  p.  859. 

Barratry  by  Mortgagor.  —  Where  barratry  is 
one  of  the  enumerated  perils,  it  is  no  defense 
to  an  action  by  a  mortgagee  of  the  interest  of 
a  part  owner,  who  was  master,  on  a  policy 
taken  oui  by  the  mortgagor  for  his  benefit, 
that  the  vessel  was  wilfully  cast  away  by  the 
master,  where  the  morlgagee  had  nothing  to 
do  with  the  appointment  of  the  mortgagor 
as  master.  Small  v.  United  Kingdom  Marine 
Mul.  Ins.  Assoc.,  (1897)  2  Q.  B.  311. 

3.  Consent  of  Owner  to  Barratrous  Act.  — 
Stamma  v.  Brown,  2  Stra.  1173;  Nutl  v.  Bour- 
dieu,  1  T.  R.  323;  Hobbs  v.  Hannam,  3 
Campb.  93. 

4.  Barratry  Not  Proximate  Cause  of  Loss.  —  As 

w'neie  the  vessel  was  seized,  in  consequence 
of  the  barratrous  act  of  the  master  in  smug- 
gling. Cory  v.  Burr,  8  App.  Cas.  393;  Pipon 
v.  Cope,  1  Campb.  434. 

Or  where  the  master  cut  the  cable  and 
allowed  ihe  vessel  to  drift  on  shore,  where  she 
was  wrecked.  Heyinan  v.  Parish,  2  Campb. 
149.  11  Rev.  Rep.  688. 

Where  the  master,  in  violation  of  his  duty, 
wilfully  undertook  to  run  a  blockade,  or  to 
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the  sticking  of  the  vessel  on  the  ways  while  being  launched ; 1  or  from  the 
breaking  of  a  rope  which  allowed  the  vessel  to  fall  over  at  low  tide  and  become 
injured  and  injuring  the  cargo;3  or  by  beaching  a  vessel  to  ascertain  her 
depth  and  build  in  order  to  put  her  on  a  gridiron  for  repairs;3  or  from  the 
sinking  of  a  vessel  fired  upon  by  mistake  by  a  neutral  man-of-war;4  or  by 
the  grounding  of  a  vessel  while  moored  at  a  dock,  breaking  her  in  two;5 
or  by  the  seizure  and  carrying  away  of  a  vessel  by  coolie  emigrants ;  6  or  by  the 
capture  of  an  armed  force  acting  under  authority  of  the  Confederate  States  of 
America.1, 

Loss  of  Freight  or  Cargo.  —  The  loss  of  freight  on  coal  which  soon  after  start- 
ing was  found  to  be  heated  and  in  danger  of  spontaneous  combustion,  so  as 
to  compel  the  vessel  to  put  in  at  an  intermediate  port  and  discharge  the  cargo, 
is  within  such  clause.8  As  are  also  injury  to  cargo  caused  by  sea  water  enter- 
ing through  a  cock  negligently  left  open;9  the  loss  of  cargo  where  a  vessel 
was  seized  by  a  mob ;  10  the  loss  of  specie  thrown  overboard  to  prevent  its 
capture  by  a  pursuing  enemy,11  or  sunk  in  shallow  water  for  a  similar  purpose 
and  not  regained;  12  and  the  payment  of  salvage.13 

(2)  Losses  Not  Covered  by  Such  Clause.  —  Barratry  is  not  covered  by  the 
general  terms  "  all  other  perils,"  etc.14 

Injury  to  Machinery.  —  Damage  arising  from  the  air-chamber  of  a  donkey- 
pump,  used  to  feed  the  boiler,  giving  way  under  an  excessive  pressure  of 
water,  owing  to  the  proper  outlet  being  closed,  is  not  a  loss  within  the  term 
"  all  other  perils."  15 

Duty  on  Capture  of  Cargo.  —  Nor  is  a  loss  by  an  extraordinary  duty  placed  upon 
a  cargo  while  captured  and  detained  within  such  terms.16 

Unjust  Decree.  —  Nor  a  loss  of  passage  money  through  the  decree  of  a  court 
at  a  port  whither  the  vessel  was  driven  and  at  which  it  was  libeled  by  the 
passengers,  ordering  the  return  of  the  passage  money.17 

14.  Proximate  and  Remote  Causes  of  Loss  —  a.  Scope  of  Section.  —  It  is 
here  attempted  only  to  state  the  general  rules  on  this  subject.  Their  appli- 
cation is  shown  in  the  treatment  of  the  particular  risks  assumed  or  excepted 
elsewhere  in  this  section. 

b.  General  Rule.  —  The  insurer  is  liable  for  no  loss  which  is  not 
proximately  caused  by  the  perils  insured  against.  The  maxim  causa proxima, 
non  remota,  spectatur,  is  peculiarly  applicable  to  contracts  of  marine  insurance, 
and  operates  partly  to  limit  and  partly  to  enlarge  the  insurer's  responsibility. 
But  in  the  maze  of  language  used  in  defining  this  maxim  and  applying  it  to 


1.  Sticking  on  Ways.  —  Frichette  v.  State 
Mat.  F.  &  M.  Ins.  Co.,  3  Bosw.  (N.  Y.)  igo. 

2.  Falling  Over  at  Low  Tide. —  Napier  v. 
Wood,  4  C.  C.  Sc.  19;  Laurie  v.  Douglas,  15 
M.  &  W.  746. 

3.  Straining  While  Beached  for  Repairs.  — 
Swift  v.  Union  Mut.  Marine  Ins.  Co.,  122 
Mass.  573. 

4.  Sinking  of  Vessel  by  Neutral.  —  Cullen  v. 
Butler,  4  Campb.  289,  5  M.  &  S.  461. 

5.  Petrie  v.  Phenix  Ins.  Co.,  132  N.  Y.  137,  af- 
firming  (Supm.  Ct.  Gen.  T.)  11  N.  Y.  Supp.  188. 

6.  Seizure  of  Vessel  by  Passengers.  —  Palmer 
v.  Naylor,  10  Exch.  382,  18  Jur.  961. 

7.  Monongahela  Ins.  Co.  v.  Chester,  43  Pa. 
St.  491. 

8.  Loss  of  Freight.—  The  Knight  of  St. 
Michael,  (1898)  P.  30. 

9.  Injury  to  Cargo  Caused  by  Water  Entering 
Through  Cock  Negligently  Left  Open.  —  Davidson 
v.  Burnand,  L.  R.  4  C.  P.  117;  Good  v.  London 
Steam  Ship  Owners'  Mut.  Protecting  Assoc., 
L.  R.  6  C.  P.  563. 


10.  Cargo  Seized  by  Mob.  —  Babbitt  v.  Sun 

Mut.  Ins.  Co.,  23  La.  Ann.  314. 

11.  Specie  Thrown  Overboard. — Butler  v.  Wild- 
man,  3  B.  &  Aid.  398,  5  E.  C.  L.  324. 

12.  Specie  Sunk.  —  Kohn  v.  New  Orleans  Ins. 
Co  ,  12  La.  348. 

13.  Payment  for  Salvage. — Aitchison  v.  Lohre, 

4  App.  Cas.  755,  2  O.  B.  D.  501,  3  Q.  B.  D. 
558;  Dent  v.  Smith  L.  R.  4,  Q.  B.  414. 

14.  Barratry.  —  O'Connor  v.  Merchants'  Ma- 
rine Ins.  Co.,  20  Nova  Scotia  514,  16  Can.  Sup. 
Ct.  331. 

15.  Damages  from  Within  by  Eursting  of  Ma- 
chinery.—  Thames,  etc.,  Marine  Ins.  Co.  v. 
Hamilton,  12  Aop.  Cas.  4S4,  reversing  17  Q.  B. 
D.  195,  and  overruling  West  India,  etc.,  Tel. 
Co.  v.  Home,  etc..  Marine  Ins.  Co.,  6  Q.  B. 
D.  5i. 

16.  Duty  on  Captured  Cargo.  —  De   Peau  v. 

Russel,  1  Brev.  (S.  Car.)  441,  2  Am.  Dec. 
676. 

17.  Loss  of  Passage  Money.  —  Marks  v.  Nash- 
ville M.  &  F.  Ins.  Co.,  6  La.  Ann.  126. 
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cases  of  marine  insurance  it  is  difficult  to  frame  any  rule  applicable  alike  to 
all  cases. 1 

c.  Efficient  and  Predominating  Cause.  —  However,  it  is  well  estab- 
lished that  the  peril  insured  against  must  be  the  efficient  and  predominant 
cause  of  the  loss.3 

d.  Other  Contributing  Causes.  —  And  where  this  is  so  it  is  not 
material  that  other  perils  not  insured  against,  or  excepted  from  the  risk,  con- 
tributed thereto  and  brought  the  subject  within  the  risk  of  the  predominant 
and  efficient  destructive  peril,3  or  that  the  efficient  predominating  peril  was 
not  in  activity  at  the  final  consummation  of  the  disaster.4 

e.  Disconnected  Causes.' — In  the  case  of  disconnected  and  successive 
causes,  the  last  cause  only  must  be  looked  to  and  the  others  rejected,  although 
the  result  could  not  have  been  produced  without  the  latter.5    But  it  is  only 

Seizure  for  Smuggling.  —  Cory  v.  Burr,  8  App. 
Cas.  393.  9  Q.  B.  D.  463,  8  Q.  B.  D.  313. 

Breaking  of  Machinery.  —  Commonwealih 
Ins.  Co.  v.  Cropper,  21  Md.  311:  Union  Ins.  Co. 
v.  Smith,  124  U.  S.  405.  See  Orient  Mut.  Ins. 
Co.  v.  Adams,  123  U.  S.  67. 

Improper  Use  of  Sails  on  Tow. —  Greenwich 
Ins.  Co.  v.  Raab,  11  111.  App.  636.  See  this 
case  criticised  in  Richelieu,  etc.,  Nav.  Co.  v. 
Boston  Marine  Ins.  Co.,  26  Fed.  Rep.  596. 

Loss  by  Hurricane  While  Detained.  —  Dickey 
v.  United  Ins.  Co.,  11  Johns.  (N.  Y.)  358. 

4.  Efficient  and  Predominating  Cause  Not  in 
Activity. —  Dole  v.  New  England  Mut.  Marine 
Ins.  Co.,  2  Cliff.  (U.  S.)  394;  Magoun  v.  New 
England  Marine  Ins.  Co.,  1  Story  (U.  S.)  164; 
Peters  v.  Warren  Ins.  Co.,  14  Pet.  (U.  S.)  109; 
Coolidge  v.  New  Vork  Firemen  Ins.  Co. 
14  Johns.  (N.  Y.)  316;  Savage  v.  Pleasants,  5 
Binn.  (Pa.)  411,  6  Am.  Dec.  424. 

Burning  of  Captured  Vessel.  —  Dole  v.  New 
England  Mut.  Marine  Ins.  Co.,  2  Cliff.  (U.  S.) 
394- 

Beaching  of  Vessel  Injured  by  Stranding.  — 

Natchez,  etc.,  Packet  Co.  v.  Mannheim  Ins. 
Co.,  42  Fed.  Rep.  169. 

Freezing  In  of  Vessel.  —  Allison  v.  Corn  Exch. 
Ins.  Co.,  57  N.  Y.  87.  See  Brown  v.  St. 
Nicholas  Ins.  Co.,  61  N.  Y.  332. 

Insufficiency  of  Coal  Supply.  —  Ballantyne  v. 
Mackinnon,  (1896)  2  Q.  B.  455. 

Insufficiency  of  Provisions.  —  Tatham  v.  Hodg- 
son, 6  T.  R.  656.  See  also  Gregson  v.  Gilbert, 
I  Park  Marine  Ins.  (8th  ed.)  138. 

Barratrous  Stranding.  —  Pike  v.  Merchants' 
Mut  Ins.  Co.,  26  La.  Ann.  392. 

Plundering  of  Wrecked  Vessel.  —  Bond  re  tt  v. 
Hentigg,  Holt  N.  P.  149,  3  E.  C.  L.  66. 

Injury  by  Worms.  —  Hazard  v.  New  England 
Marine  Ins.  Co..  I  Sumn.  (U.  S.)  218. 

Beaching  of  Negligently  Loaded  Vessel.  —  Red- 
man v.  Wilson,  14  M.  &  W  476. 

5.  Disconnected  Causes.  —  Pink  v.  Fleming,  25 
Q.  B.  D.  396. 

In  the  case  of  Howard  F.  Ins.  Co.  v.  Nor- 
wich, etc.,  Transp.  Co.,  12  Wall.  (U.  S.)  194, 
it  was  said:  "  When  one  of  several  successive 
causes  is  sufficient  to  produce  the  effect,  *  *  * 
the  law  will  never  regard  an  antecedent  cause 
of  that  cause,  or  the  causa  causans.  In  such  a 
case  there  is  no  doubt  which  cause  is  the  proxi- 
mate one  within  the  meaning  of  the  maxim. 
But  when  there  is  no  order  of  succession  in 
time,  when  there  are  two  concurrent  causes  of 
a  loss,  the  predominating  efficient  one  must  be 
regarded  as  the  proximate  when  the  damage 


1.  In  the  Application  of  This  Maxim,  many  of 
the  older  cases  determined  that  the  loss  must 
be  attributed  to  the  cause  of  injury  or  de- 
struction actually  in  operation  at  the  time  of 
its  occurrence,  and  it  was  consequently  held 
that  although  a  peril  insured  against  had  in 
fact  subjected  the  vessel  to  the  cause  which 
destroyed  or  injured  it,  or  although  a  peril 
assumed  put  in  operation  the  destructive 
cause,  the  loss  was  to  be  attributed  to  the 
cause  immediately  operating  at  the  time  of  its 
occurrence.  But  the  modern  decisions,  still 
adhering  to  the  same  maxim,  but  under  a 
broader  construction,  have  established  the 
more  reasonable  doctrine  that  if  the  vessel  is 
by  a  peril  insured  against  subjected  to  the 
operative  cause  of  destruction  or  injury,  or  if 
the  peril  insured  against  puts  the  destructive 
cause  in  operation,  the  peril  insured  against, 
being  in  fact  the  real  cause  of  the  loss,  is  to 
be  deemed  the  proximate  cause,  especially 
when  the  destructive  cause  is  in  operation 
before  the  vessel  is  relieved  from  the  peril  in- 
sured against.  Montgomery  v.  Firemen's  Ins. 
Co.,  16  B.  Mon.  (Ky.)  439. 

2.  Efficient  and  Predominating  Cause.  —  An 
injury  to  a  ship  may  fairly  be  said  to  cause 
its  loss  if  before  that  injury  is  or  can  be  re- 
paired the  ship  is  lost  by  reason  of  the  exist- 
ence of  that  injury,  i.  e.,  under  circumstances 
which  but  for  that  injury  would  not  have 
affected  her  safety.  Reischer  v.  Borwick, 
(1894)  2  Q.  B.  548. 

For  Illustrations  of  the  Rule  see  Reischer  v. 
Borwick,  (1894)  2  Q.  B.  548;  Arcangelo  v. 
Thompson,  2  Campb.  620;  VVoodside  v.  Globe 
Marine  Ins.  Co.,  (1896)  1  Q.  B.  105;  Adamson 
v.  Newcastle  Steam  Ship  Freight  Ins.  Assoc., 
4  Q.  H.  D.  463:  The  Alps.  (1893)  P.  109;  Potter 
v.  Ocean  Ins.  Co.,  3  Sumn.  (U.  S.)  27. 

3.  Other  Contributing  Causes  Not  Material.  — 
Dudgeon  v.  Pembroke,  2  App.  Cas.  284,  1  Q.  B. 
D.  96,  L.  R.  9  Q.  B.  581;  Jones  v.  Schmoll,  1 
T.  R.  130,  note;  General  Mut.  Ins.  Co.  v.  Sher- 
wood, 14  How.  (U.  S.)  351;  Delano  v.  Bedford 
Marine  Ins.  Co.,  10  Mass.  353,  6  Am.  Dec.  132; 
Law  v.  Goddard,  12  Mass.  113. 

Capture  Resulting  from  Stranding  Caused  by  Sea 
Perils.  —  Li  vie  v.  Janson,  12  East  648;  Green 
v.  Elinslie,  Peake  N.  P.  (ed.  1795)  212.  See 
also  Rice  v.  Homer,  12  Mass.  230. 

Burning  of  Stranded  Vessel.  —  Patrick  v.  Com- 
mercial Ins.  Co.,  11  Johns.  (N.  Y.)  9. 

Unseaworthy  Vessel  Driven  Ashore.  —  Dudgeon 
v.  Pembroke,  L.  R.  9  Q.  B.  581,  I  Q.  B.  D. 
96,  2  App.  Cas.  284. 
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when  the  causes  are  independent  of  each  other  that  the  nearest  is,  of  course, 
to  be  charged  with  the  disaster.1 

/.  Consequential  Damages.  —  Whenever  the  thing  insured  becomes  by 
law  directly  chargeable  with  any  expense,  contribution,  or  loss,  in  consequence 
of  a  particular  peril,  the  law  treats  that  peril,  for  all  practical  purposes,  as  the 
proximate  cause  of  such  expense,  contribution,  or  loss.3  But  the  insurer  is 
not  responsible  for  remote  consequences  or  such  as  do  not  follow  directly 
from  those  accidents  or  misfortunes .  which  were  intended  to  be  guarded 
against  by  insurance.3 

15.  Negligence,  Default,  or  Misconduct  —  a.  Proximate  Cause  of  Loss. 
—  Where  the  loss  is  the  proximate  effect  of  negligence  or  default  on  the  part 


done  by  each  cannot  be  distinguished."  To 
the  same  effect,  see  Northwest  Transp.  Co.  v. 
Boston  Marine  Ins.  Co.,  41  Fed.  Rep.  804. 

Unloading  Cargo  to  Repair  Damage  to  Vessel.  — 
Pink  v.  Fleming,  25  Q.  B.  D.  396;  Field  Steam- 
ship Co.,  Burr.  (r893)  1  Q.  B  821. 

Sale  to  Enforce  Lien  for  Salvage.  —  De  Mattos 
v.  Saunders,  L.  R.  7  C.  P  570. 

Use  of  Part  of  Cargo  for  Passengers  Owing  to 
Supplies  Giving  Out  from  Delay  Caused  by  Sea 
Perils.  —  Moses  v.  Sun  Mut.  Ins.  Co.,  1  Duer 
(N  Y.)  159. 

Sale  of  Cargo  in  Intermediate  Port  to  Make  Re- 
pairs Rendered  Necessary  by  Sea  Peril.  —  Powell 
v.  Gudgeon,  5  M.  &  S.  431,  Sarquy  v.  Hobson, 
4  Bing.  131,  13  E.  C.  L.  374,  3  Dowl.  &  R.  192, 
2  B.  &  C.  7,  9  E.  C.  L.  5,  12  Moo.  174,  1  Y.  & 
J-  347.  3°  Rev.  Rep.  794;  Greer  v.  Poole,  5  Q. 
B.  D.  272;  Dyer  v.  Piscataqua  F.  &  M.  Ins. 
Co.,  53  Me.  ri8;  Moses  v.  Sun  Mut.  Ins.  Co., 
1  Duer  (N.  V  )  159;  Ruckman  v.  Merchants' 
Louisville  Ins.  Co.,  5  Duer  (N.  Y  )  342. 

Sale  of  Cargo  on  Account  of  Damage  by  Sea  Peril 
or  Because  of  Vessel's  Inability  from  Sea  Peril  to 
Continue.  —  Me ver  v.  Ralli.  1  C.  P.  D.  358; 
Murray  v.  Nova  Scotia  Marine  Ins.  Co.,  io 
Nova  Scotia  24;  Paddock  v.  Commercial  Ins. 
Co.,  2  Allen  (Mas?.)  93.  See  also  Scottish 
Marine  Ins.  Co.  v.  Turner,  1  Macq.  H.  L.  334. 

Leakage  from  Cans.  —  Neilson  v.  Commercial 
Mut.  Ins.  Co  ,  3  Duer  (N.  Y.)  455. 

Stranded  Vessel  Injured  by  Storm.  —  Northwest 
Transp.  Co.  v.  Boston  Marine  Ins.  Co.,  41  Fed. 
Rep.  793,  reversing  37  Fed.  Rep.  220. 

Collision  Causing  Vessel  to  Catch  Fire  and  Sink 

—  Goods  Damaged  by  Water  but  Not  by  Fire. 

—  New  York,  etc.,  Despatch  Express  Co.  v. 
Traders',  etc.,  Ins.  Co.,  132  Mass.  377,  42  Am. 
Rep.  440. 

Vessel  Detained  Driven  Ashore.  —  Bailey  v. 
South  Carolina  Ins.  Co.,  3  Brev.  (S.  Car.)  354. 

1.  Connected  Causes.  —  Northwest  Transp. 
Co.  v.  Boston  Marine  Ins.  Co.,  41  Fed.  Rep. 

803. 

Scuttling  Vessel  to  Put  Out  Fire.  —  Where  the 
hold  of  a  vessel  was  discovered  to  be  on  fire 
through  the  slacking  of  the  lime  with  which 
she  was  loaded,  and  she  was  towed  into  deep 
water  and  sunk,  there  was  held  to  be  a  loss  by 
fire  within  the  meaning  of  the  policy.  Single- 
ton v.  Phenix  Ins.  Co.,  132  N.  Y.  298,  affirm- 
!H('(Supm,  Ct.  Gen.  T.)  11  N.  Y.  Supp.  141. 

2.  Consequential  Damages.  —  Peters  v.  Warren 
Ins.  Co.,  14  Pet.  (U  S.)  112;  Hale  v.  Washing- 
ton Ins.  Co.,  2  Story  (U  S.)  189;  Nelson  v. 
Suffolk  Ins.  Co. ,  8  Cush.  (Mass.)  477,  54  Am. 
Dec.  770,  note;  Perry  v.  Ohio  Ins.  Co.,  5  Ohio 


305;  Gazzam  v.  Cincinnati  Ins.  Co.,  6  Ohio  71. 

Thus,  in  case  of  a  capture,  if,  before  the 
vessel  is  delivered  from  that  peril,  she  is  lost 
by  fire  or  accident,  or  negligence  of  the  capiors, 
the  whole  loss  is  attributable  to  the  capture. 
Magoun  v.  New  England  Marine  Ins.  Co.,  I 
Story  (U.  S.)  157. 

The  insurer  is  liable  for  the  loss  of  a  boat 
belonging  to  the  ship,  in  consequence  of  the 
ship  becoming  unmanageable  in  a  storm, 
although  the  loss  did  not  occur  during  the 
storm.  Potter  v.  Ocean  Ins.  Co.,  3  Sumn. 
(U.  S.)  27. 

3.  Remote  Consequences.  —  Robertson  v.  Ewer, 
1  T.  R.  127;  De  Veaux  v.  Salvador,  4  Ad.  & 
El.  420,  31  E.  C.  L.  104;  Jones  v.  Schmoll,  1 
T.  R.  130,  note;  Field  Steamship  Co.  v.  Burr, 
(1898)  1  Q.  B.  821;  Greer  v.  Poole,  5  Q.  B.  D. 
272;  Teasdale  v.  Charleston  Ins.  Co.,  2  Brev. 
(S.  Car.)  190,  3  Am.  Dec.  705. 

Hostilities.  ■ —  An  important  case  on  this  sub- 
ject is  that  of  Ionides  v.  Universal  Marine 
Ins.  Co.  14  C.  B.  N.  S.  279,  108  E.  C.  L.  279. 
A  cargo  policy  in  this  case  contained  the 
words:  "  Free  of  capture,  seizure,  and  deten- 
tion, and  all  the  consequences  thereof,  and  of 
any  attempt  thereat,  and  free  from  all  conse- 
quences of  hostilities,  riots,  and  commotions." 
The  ship  was  wrecked  on  Cape  Hatteras,  where 
there  was  a  lighthouse,  the  light  of  which, 
however,  had  been  extinguished  by  the  Con- 
federates. A  large  portion  of  the  cargo  might 
have  been  saved  had  not  the  Confederates  pre- 
vented it.  It  was  held  that  there  was  a  total 
loss  by  perils  of  the  sea  of  lhat  portion  of  the 
cargo  which  could  not  have  been  saved  not- 
withstanding the  hostile  extinguishment  of  the 
light,  but  that  the  loss  of  that  part  which 
might  have  been  saved  but  for  the  interference 
of  the  Confederates  was  a  consequence  of  hos- 
tilities, within  the  exception  of  the  policy,  and 
therefore  as  to  that  portion  the  insurers  were 
not  liable. 

Bursting  of  Boiler.  —  A  policy  of  insurance 

which  excepts  loss  by  the  bursting  of  boilers, 
but  covers  that  "  occurring  subsequent  to  and 
in  consequence  of  such  bursting,"  does  not 
cover  a  total  loss  occasioned  by  an  explosion 
so  violent  as  to  tear  open  the  sides  of  the  ves- 
sel to  such  an  extent  that  the  water  admitted 
sinks  her  in  five  or  ten  minutes.  As  the  ves- 
sel was  manifestly  worthless  at  the  moment 
when  the  explosion  had  occurred,  the  loss  was 
immediate  upon,  not  subsequent  to,  the  ex- 
plosion, within  the  meaning  of  the  policy. 
Evans  v.  Columbian  Ins.  Co.,  44  N.  Y.  146,  4 
Am.  Rep.  650. 
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of  the  insured  or  his  agents,1  or  where  it  is  the  direct  result  of  his  wilful  or 
reckless  misconduct  in  placing  the  subject  of  the  insurance  in  immediate  con- 
tact with  the  destructive  action  of  the  perils  insured  against,  the  insurer  is 
not  liable.3 

b.  Contributing  Cause.  —  Whatever  may  have  been  the  early  rule  as  to 
the  effect  of  negligence  of  the  master  and  mariners  contributing  to  the  loss,3 
the  principle  is  now  well  established  that  if  the  vessel,  the  master,  officers, 
crew,  and  equipments  are  competent  and  sufficient  at  the  commencement  of 
the  voyage,  the  insured  has  done  all  that  he  has  contracted  to  do;  he  does 
not  guarantee  the  faithfulness  and  vigilance  of  the  master  and  crew,  and  he  is 
not  responsible  for  their  negligence ;  but  for  the  conduct  of  the  master  and 
mariners  in  the  practical  navigation  and  management  of  the  vessel,  after  the 
commencement  of  the  voyage,  the  insurers  are  responsible,  provided  the 
actual  loss  arises  from  one  of  the  perils  insured  against,  though  such  peril  may 
have  occurred  in  consequence  of  the  negligence  or  carelessness  of  the  master 
and  crew.4    And  there  is  no  difference  in  this  respect  between  the  negligence  of 


1.  Negligence  Proximate  Cause  of  Loss.  —  Haz- 
ard v.  New  England  Marine  Ins.  Co.,  i  Sumn. 
(U.  S.)  218;  Nelson  v.  Suffolk  Ins.  Co.,  8  Cush. 
(Mass.)  477,  54  Am.  Dec.  770,  note;  Cleveland 
v.  Union  Ins.  Co.,  8  Mass.  308;  Himely  v. 
Stewart,  1  Brev.  (S.  Car.)  209. 

The  owner  of  the  insured  cargo  can  recover 
the  insurance  thereon  if  the  loss  of  the  vessel 
containing  the  cargo  was  in  no  sense  due  to 
any  cause  over  which  the  insured  had  any 
control  or  which  he  could  prevent.  Nickle  v. 
Mutual  Ins.  Co.,  12  Rev.  Leg.  667. 

2.  Misconduct  or  Wilful  Act. —  Dudgeon  v. 
Pembroke,  L.  R.  9  Q.  B.  594;  Tanner  v.  Ben- 
nett, R.  &  M.  182,  21  E.  C.  L.  411;  Williams 
v.  New  England  Mut.  Marine  Ins.  Co.,  3  Cliff. 
(U.  S.)  244;  Levi  v.  New  Orleans  Mut.  Ins. 
Assoc.,  2  Woods  (U.  S.)  63;  Williams  v.  Suffolk 
Ins.  Co.,  3  Sumn.  (U.  S.)  270;  Orient  Mut. 
Ins.  Co.  Adams,  123  U.  S.  67;  Schultz  v. 
Pacific  Ins.  Co.,  14  Fla.  73;  American  Ins.  Co. 
v.  Insley,  7  Pa.  St.  223,  47  Am.  Dec.  509; 
Citizens'  Ins.  Co.  v.  Marsh,  41  Pa.  St.  386. 
See  also  Thompson  v.  Hopper,  6  El.  &  Bl. 
937.  88  E.  C.  L.  937. 

3.  Early  Cases  Excepting  Losses  Remotely 
Caused  by  Negligence. —  Maryland  Ins.  Co.  v. 
Bathurst,  5  Gill  &  J.  (Md.)  194;  Grim  v. 
Phoenix  Ins.  Co.,  13  Johns.  (N.  Y.)  451;  Lod- 
wicks  v.  Ohio  Ins.  Co.,  5  Ohio  433;  Howell  v. 
Cincinnati  Ins.  Co.,  7  Ohio  (pt.  i.)  276;  Fulton 
v.  Lancaster  Ins.  Co.,  7  Ohio  (pt.  ii.)  25. 

4.  Insurer  Liable  though  Negligence  Was  a 
Contributing  Cause  of  Loss  —  England.  —  Hodg- 
son v.  Malcolm,  2  B.  &  P.  N.  R.  336;  Car- 
michael  v.  Liverpool  Sailing  Ship  Owners' 
Mut.  Indemnity  Assoc.,  19  Q.  B.  D.  242; 
Boehm  v.  Combe,  2  M.  &  S.  172;  Busk  v. 
Royal  Exch.  Assur.  Co.,  2  B.  &  Aid.  73;  Red- 
man v.  Wilson,  14  M.  &  W.  476,  9  jur.  714; 
Dixon  Sadler,  5  M.  &  W.  405,  8  M.  &  W. 
895;  Hollingworth  v.  Brodrick,  7  Ad.  &  El.  40, 
34  E.  C.  L.  28,  2  N.  &  P.  608,  1  Jur.  430; 
Phillips  v.  Headlam,  2  B.  ft  Ad.  380,  22  E.  C. 
L.  104;  Walkei  v.  Maitland,  5  B.  &  Aid.  171, 
7  E.  C.  L.  59;  Holdsworth  v.  Wise,  1  M.  &  R. 
673,  17  E.  C.  L.  283;  Bishop  v.  Pentland,  7  B. 
&  C.  219,  14  E.  C.  L.  33,  1  M.  &  R.  49;  Trinder 
v.  Thames,  etc..  Marine  Ins.  Co.,  (1898)  2  Q. 
B.  114;  Trinder  v.  North  Queensland  Ins.  Co  , 
66  L.  J.  Q.  B.  802,  77  L.  T.  N.  S.  «o. 


United  States.  —  Palapsco  Ins.  Co.  v.  Coulter, 
3  Pet.  (U.  S.)  222;  Columbia  Ins.  Co.  v.  Law- 
rence, 10  Pet.  (U.  S.)  507;  Waters  v.  Merchan  ts 
Louisville  Ins.  Co.,  n  Pet.  (U.  S.)  213,  1  Mc' 
Lean  (U.  S.)  275;  U.  S.  v.  Hunt,  2  Story  (U- 
S.)  120;  Van  Syckel  v.  The  Schooner  Thomas. 
Ewing,  Crabbe  (U.  S.)405;  Sperry  v.  Delaware 
Ins.  Co.,  2  Wash.  (U.  S.)  243;  Orient  Mut. 
Ins.  Co.  v.  Adams,  123  U.  S.  67;  Rogers  v. 
jEtna  Ins.  Co.,  (C.  C.  A.)  95  Fed.  Rep.  103; 
Levi  v.  New  Orleans  Mut.  Ins.  Assoc.,  2 
Woods  (U.  S.)  63;  Williams*/.  Suffolk  Ins.  Co., 
3  Sumn.  (U.  S.)  270;  Richelieu,  etc.,  Nav.  Co. 
v.  Boston  Marine  Ins.  Co.,  26  Fed.  Rep.  596; 
Earnmoor  Steamship  Co.  v.  Union  Inf.  Co., 
44  Fed  Rep.  374. 

Georgia.  —  Underwriters'  Agency  v.  Suther- 
lin,  55  Ga.  266. 

Illinois.  —  National  Ins.  Co.  v.  Webster,  83 
III.470;  Greenwich  Ins.  Co.  v.  Raab,  11  111. 
App.  636. 

Indiana.  —  Franklin  Ins.  Co.  v.  Humphrey, 
65  Ind.  549.  32  Am.  Rep.  78;  Mississippi 
Valley  Ins.  Co.  v.  Humphrey,  66  Ind.  600. 

Kentucky.  —  Fireman's  Ins.  Co.  v.  Powell, 
13  B.  Mon.  (Ky.)  311. 

Louisiana.  —  Henderson  v.  Western  M,  &  F. 
Ins.  Co.,  10  Rob.  (La.)  164,  43  Am.  Dec.  176; 
Empire  Parish  Packet  Co.  v.  Union  Ins.  Co., 
32  La.  Ann.  1081. 

Maine.  —  Hagar  v.  New  England  Mut. 
Marine  Ins.  Co.,  59  Me.  460. 

Maryland.  —  Georgia  Ins.,  etc.,  Co.  v.  Daw- 
son, 2  Gill  (Md.)  365;  Merchants  Mut.  Ins.  Co. 
v.  Butler.  20  Md.  41. 

Massachusetts.  —  Copeland  v.  New  England 
Marine  Ins.  Co.,  2  Met.  (Mass.)  432;  Nelson 
v.  Suffolk  Ins.  Co.,  8  Cush.  (Mass.)  477,  54 
Am.  Dec.  770,  note. 

Mississippi.  —  Crescent  Ins.  Co.  v.  Vicks- 
burg,  etc..  Packet  Co.,  69  Miss.  208,  30  Am. 
St.  Rep.  537. 

Missou?i. — St.  Louis  Ins.  Co.  v.  Glasgow, 
8  Mo.  713,  41  Am.  Dec.  661;  Missouri  Ins. 
Co.  v.  Glasgow,  8  Mo.  725. 

New  York.  —  Sturm  v.  Atlantic  Mut.  Ins. 
Co.,  63  N.  Y.  77,  affirming  38  N.  Y.  Super.  Ct. 
281;  Mathews  v.  Howard  Ins.  Co.,  11  N.  Y. 
9;  Hays  v.  Phenix  Ins.  Co.,  57  N.  Y.  Super. 
Ct.  199. 

Ohio.  —  Perrin  v.  Protection  Ins.  Co.,  n  Ohio 
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the  master  and  mariners  and  that  of  the  insured  himself.1  But  this  doctrine 
has  never  been  extended  to  the  case  of  voluntary  deviation.2 

c.  EXCEPTIONS  IN  POLICY  —  (i)  Introduction  of  Exception.  —  In  recent 
years  a  clause  has  been  introduced  in  some  insurance  policies  excepting  from 
the  risks  assumed  losses  consequent  upon  the  want  of  care  and  ordinary  skill 
in  navigating  the  vessel.3 

(2)  Proximate  Cause  of  Loss.  —  To  except  the  insurer  from  liability  under 
this  exception,  the  negligent  navigation  must  have  been  the  proximate  cause 
of  the  loss.  Where  the  negligent  act  ceased  to  operate  at  the  moment  of 
disaster,  such  disaster  is  referred  to  the  peril  rather  than  to  the  negligence. 
But  where  the  negligent  act  continues  to  be  operative  up  to  the  very  instant 
of  the  loss,  it  is  a  peril  caused  by  negligence  and  by  negligence  alone,  even  if 
the  loss  itself  is  to  be  attributed  to  the  peril  rather  than  to  the  negligence.4 

A  Foreign  Vessel  navigating  between  foreign  ports  and  foreign  waters  is  bound 
to  comply  with  the  foreign  laws,  and  the  insurers  must  be  held  to  have  con- 
templated the  requirements  of  such  laws  in  issuing  the  policy.5 

16.  Improper  Navigation.  — "  Improper  navigation,"  within  the  meaning 
of  a  policy  insuring  against  loss  therefrom,  is  something  improperly  done 
with  the  ship  or  part  of  the  ship  in  the  course  of  the  voyage6  or  at  the  com- 


147,  38  Am.  Dec.  728;  Sherlock  v.  Globe  Ins. 
Co.,  1  Cine.  Super.  Ct.  193;  Germania  Ins.  Co. 
v.  Sherlock,  25  Ohio  St.  33;  Enterprise  Ins. 
Co.  v.  Parisot,  35  Ohio  St.  35,  35  Am.  Rep.  589. 

Pennsylvania.  —  American  Ins.  Co.  v.  Insley, 
7  Pa.  St.  223,  47  Am.  Dec.  509;  Flanigen  v. 
Washington  Ins.  Co.,  7  Pa.  St.  306;  Phoenix 
F.  Ins.  Co.  v.  Cochran,  51  Pa.  St.  143;  Leba- 
non Mut.  Ins.  Co.  v.  Kepler,  106  Pa.  St.  28. 

South  Carolina.  —  M'Millan  v.  Union  Ins. 
Co  ,  Rice  L.  (S.  Car.)  248;  Hume  v.  Providence 
Washington  Ins.  Co.,  23  S.  Car.  190. 

Tennessee.  —  Stewart  v.  Tennessee  M.  &  F. 
Ins.  Co.,  1  Humph.  (Tenn.)  242. 

The  Failure  to  Employ  a  Pilot  in  coming  into 
or  leaving  a  port,  where  it  is  customary  to  do 
so,  or  is  required  by  the  local  regulations,  will 
not  discharge  the  insurer  for  liability  for  loss 
which  was  not  caused  by  the  absence  of  a 
pilot.  M'Millan  v.  Union  Ins.  Co.,  Rice  L. 
(S.  Car.)  248;  Flanigen  v.  Washington  Ins.  Co., 
7  Pa.  St.  306. 

But  if  a  loss  happens  in  consequence  of  the 
absence  of  a  pilot,  the  insurer  is  not  liable. 
M'Millan  v.  Union  Ins.  Co.,  Rice  L.  (S.  Car.) 
248;  De  Pau  v.  Jones,  1  Brev.  (S.  Car.)  437. 

1.  Negligence  of  Assured  No  Defense.  —  Trinder 
v.  Thames,  etc..  Marine  Ins.  Co.,  (1898)  2  Q. 
B.  114,  affirming  Trinder  v.  North  Queensland 
Ins.  Co.,  66  L.  J.  Q.  B.  802,  77  L.  T.  N.  S.  80; 
Toulmin  v.  Inglis,  1  Campb.  421;  Johnson  v. 
Berkshire  Mut.  F.  Ins.  Co.,  4  Allen  (Mass.) 
388. 

The  assured  is  not  guilty  of  negligence,  pre- 
venting a  recovery,  where  his  boat  was  lost  by 
ice  floating  against  it  while  moored  to  a  wharf, 
for  failure  to  move  the  boat  to  a  neighboring 
ice  harbor  for  safety  during  the  season  of 
running  ice.  Franklin  Ins.  Co.  ^.Humphrey, 
65  Ind.  549,  32  Am.  Rep.  78,  followed  in  66 
Ind.  600. 

2.  Voluntary  Deviation  Not  Within  Rule.  — 

Natchez  Ins.  Co.  v.  Stanton,  2  Smed.  &  M. 
(Miss.)  340,  41  Am.  Dec.  592.  See  also  the 
title  Deviation  (in  Marine  Insurance),  vol. 
9,  p.  418. 

3.  In  a  policy  insuring  a  vessel  against  loss 


or  damage,  for  which  it  might  become  legally 
liable,  from  accident  caused  by  collision,  a 
warranty  "free  from  *  *  *  ignorance  on 
the  part  of  the  master  and  pilot  as  to  any  port 
or  place  the  steam  tug  may  use,  or  from  want 
of  ordinary  care  or  skill,"  does  not  apply  to 
want  of  ordinary  care  or  skill  in  the  general 
navigation  of  the  vessel  but  applies  only  as  to 
the  ports  or  places  which  the  vessel  may  use. 
Rogers  v.  ./Etna  Ins.  Co.,  (C.  C.  A.)  95  Fed. 
Rep.  103;  Egbert  v.  St.  Paul  F.  &  M.  Ins.  Co., 
71  Fed.  Rep.  739. 

What  Constitutes  Negligent  Navigation.  — 
See  Union  Ins.  Co.  v.  Smith,  124  U.  S.  405. 

4.  Remote  and  Proximate  Cause  of  Loss.  — 
Gillespie  v.  British  America  F.,  etc.,  Assur. 
Co.,  7  U.  C.  Q.  B.  108;  Richelieu,  etc.,  Nav. 
Co.  v.  Boston  Marine  Ins.  Co.,  26  Fed.  Rep. 
596,  affirmed  136  U.  S.  408;  The  Ontario,  37 
Fed.  Rep.  220. 

Negligent  Use  of  Sails  or  Tow.  —  Greenwich 
Ins.  Co.  v.  Raab,  11  111.  App.  636.  This  case 
was  disapproved  in  Richelieu,  etc.,  Nav.  Co.  v. 
Boston  Marine  Ins.  Co.,  26  Fed.  Rep.  605. 

Negligence  of  Pilot. —  Levi  v.  New  Orleans 
Mut.  Ins.  Assoc.,  2  Woods  (U.  S.)  63. 

Absence  of  Lookout. —  Flint,  etc.,  R.  Co.  v. 
Marine  Ins.  Co.,  71  Fed.  Rep.  210. 

Excessive  Speed  in  Snow  Squall.  —  Flint,  etc., 
R.  Co.  v.  Marine  Ins.  Co.,  71  Fed.  Rep.  210. 

5.  Foreign  Vessel  Must  Comply  with  Foreign 
Law. —  Richelieu,  etc.,  Nav.  Co.  v.  Boston 
Marine  Ins.  Co.,  26  Fed.  Rep.  596. 

Burden  of  Proof.  —  Where  losses  caused  by 
want  of  ordinary  care  and  skill  in  navigation 
or  by  want  of  seaworthiness  are  excepted,  and 
the  vessel  is  stranded  while  going  at  full 
speed  in  a  fog,  with  a  defective  compass,  the 
burden  is  on  the  insured  to  show  that  neither 
the  speed  of  the  vessel  nor  the  defect  in  the 
compass  could  have  caused  or  contributed  to 
cause  the  stranding.  Richelieu,  etc.,  Nav.  Co. 
v.  Boston  Marine  Ins.  Co.,  136  U.  S.  408, 
affirming  26  Fed.  Rep.  596. 

6.  "  Improper  Navigation  "  —  In  Course  of  Voy- 
age.—  Thus,  where  a  vessel  took  the  ground, 
and  a  bilge  cock  was  opened  for  the  purpose 
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mencement  of  the  voyage  1  which  affects  her  navigation.  But  while  improper 
navigation  is  not  necessarily  confined  to  the  commission  or  omission  of  some 
act  during  the  course  of  the  voyage,  the  act  of  commission  or  omission  must 
be  connected  with  the  navigation  of  the  vessel.  It  is  sufficient  if  the  ship  is 
sent  to  sea  in  such  a  condition  that  she  can  be  navigated  safely  with  regard  to 
the  safety  of  the  vessel  and  caigo,  and  where  the  damage  happens  through 
something  inside  the  ship,  having  nothing  whatever  to  do  with  her  sailing 
qualities,  the  loss  cannot  be  said  to  be  caused  by  improper  navigation.2 

17.  Delay  —  a.  Risk  Not  Insured.  —  The  insurer  in  general  takes  no 
risk  with  regard  to  the  length  or  retardation  of  the  voyage  by  the  perils 
insured  against,  nor  to  its  interruption,  if  it  is  resumed  or  capable  of  being 
resumed;3  as  in  the  case  of  an  embargo,4  or  where  the  master  is  detained  in 
port  by  a  prosecution  against  him  for  a  supposed  violation  of  law,5  or  where 
he  remains  to  prosecute  a  suit  for  collision,6  or  where  a  cargo  insured  is  sunk 
and  raised  uninjured  after  considerable  delay  and  is  sold  for  a  less  price  owing 
to  the  delay,7  or  where  a  cargo  of  meat,8  lime,9  or  fruit  10  is  injured  by  the 
delay,  or  a  collision  causes  delay  for  repairs.11 

b.  Loss  of  Chartered  Freight.  —  Where  the  policy  is  on  chartered 
freight  or  commissions  on  a  charter,  and  the  adventure  is  frustrated  by  a  delay 
caused  by  perils  insured  against,  and  freight  is  thereby  lost,  the  insurer  is  liable, 12 


of  getting  water  out  of  the  ship,  and  having 
been  negligently  left  open,  a  sea  cock  con- 
necting with  the  same  tank  was  opened  for 
the  purpose  of  getting  in  water  to  work  the 
ship  .nd  it  also  being  negligently  left  open, 
the  water  entered  the  ship,  and  injured  the 
cargo,  it  was  held  that  the  loss  was  caused  by 
imptoper  navigation.  Good  v.  London  Steam- 
ship Owners'  Mut.  Protecting  Assoc.,  L.  R.  6 
C.  P.  563.  It  was  also  intimated  by  Willes,  J., 
in  this  case,  that  if  a  ship  were  anchored  in 
a  place  where  she  ought  not  to  have  been 
anchored,  and  a  collision  took  place  in  con- 
sequence, the  damage  would  arise  from  im- 
proper navigation. 

1.  At  Commencement  of  Voyage.  —  Thus,  an 
injury  caused  to  cargo  through  the  failure 
properly  to  closi  an  open  port  through  which 
part  of  the  cargo  was  loaded,  though  the  neg- 
ligence took  place  before  the  ship  started  on 
her  voyage,  is  a  loss  through  improper  navi- 
gation. Carmichael  v.  Liverpool  Sailing  Ship 
Owners'  Mut.  Indemnity  Assoc.,  ig  Q.  B.  D. 
242. 

2.  Must  Be  Connected  with  Navigation.  — 
Canada  Shipping  Co.  v.  British  Shipowners' 
Mut.  Protection  Assoc.,  23  Q.  B.  D.  342. 

3.  Losses  by  Delay  Not  Covered.  —  Great  West- 
ern Ins.  Co.  v.  Jordan,  14  Can.  Sup.  Ct.  734, 
reversing  Jordan  v.  Great  Western  Ins.  Co.,  24 
N.  Bruns.  421;  Everth  v.  Smith,  2  M.  &  S.  278, 
15  Rev.  Rep.  246;  Tatham  v.  Hodgson,  6  T. 
R.  656;  Jordan  v.  Warren  Ins.  Co.,  1  Story 
(U.  S.)  342;  Shultz  v.  Ohio  Ins.  Co.,  r  B.  Mon. 
(Ky.)  336;  Mayo  v.  Maine  F.  &  M.  Ins.  Co.,  4 
Mass.  374. 

4.  Delay  by  Embargo.  —  Martin  v.  Salem 
Marine  Ins.  Co.,  2  Mass.  420;  Penny  v.  New 
York  Ins.  Co.,  3  Cai.  (N.  Y.)  155,  2  Am.  Dec. 
260,  note. 

5.  Prosecution  of  Suit  Against  Master.  —  Brad- 
ford v.  Levy,  2  C.  &  P.  137,  12  E.  C.  L.  58,  R. 
&  M.  331. 

6.  Prosecution  of  Suit  for  Collision.  —  Ruger  v. 
Firemen's  Fund  Ins.  Co.,  90  Fed.  Rep. 
310. 

19  C.  of  L. — 66 
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7.  Delay  Causing  Loss  on  Sale. — Edgar  Thomp- 
son Steel  Co.  v.  Boylston  Mut.  Ins.  Co.,  12 
Mo.  App.  244. 

8.  Meat  Injured  by  Delay.  —  Taylor  v.  Dunbar, 
L.  R.  4  C.  P.  206. 

9.  Lime  Injured  by  Delay.  —  Perry  v.  Cobb,  88 
Me.  435. 

10.  Fruit  Injured  by  Delay. —  Pink  v.  Fleming, 
25  Q.  B.  D.  396. 

11.  Collision  Causing  Delay  for  Bepairs.  —  Sh  el- 
bourne  v.  Law  Invest,  etc.,  Corp.,  (1898)  2  Q.  B. 
629. 

12.  Loss  of  Chartered  Freight. — Jackson  v.  Union 
Marine  Ins.  Co.,  L.  R.  10  C.  P.  125;  Jamieson 
v.  Newcastle  Steamship  Freight  Ins.  Assoc., 
(1895)  2  Q.  B.  90;  The  Alps,  (1893)  P.  109;  The 
Bedouin,  (1894)  P.  1 ;  Ruger  v.  Firemen's  Fund 
Ins.  Co.,  90  Fed.  Rep.  310.  Contra,  Great 
Western  Ins.  Co.  v.  Jordan,  14  Can.  Sup.  Ct. 
734,  reversing  24  N.  Bruns.  421. 

But  in  the  case  of  Inman  Steamship  Co. 
v.  BischofT,  7  App.  Cas.  670,  it  was  held  that 
a  loss  of  freight  by  the  exercise  of  a  power 
of  mulct  or  abatement  reserved  by  a  charter- 
party  to  the  charterers,  arising  and  being  exer- 
cised by  reason  of  the  ship  being  temporarily 
rendered  inefficient  for  the  service  on  which 
she  was  engaged,  by  perils  insured  against,  is 
not  a  loss  for  which  the  insurers  are  liable 
under  an  ordinary  time  policy  "  on  freight 
outstanding,"  as  the  perils  insured  against  are 
not  the  proximate  cause  of  the  loss.  See  also 
Mercantile  Steamship  Co.  v.  Tyser,  7  Q.  B. 
D.  73- 

Loss  of  Passage  Money.  —  And  in  Howard  v. 
Astor  Mut.  Ins.  Co.,  5  Bosw.  (N.  Y.)  38,  on  a 
policy  insuring  the  passage  money,  it  was 
held  that  the  insurer  was  not  liable  for  losses 
occasioned  by  delay  of  arrival  consequent 
upon  perils  of  the  sea,  the  vessel  having  finallv 
arrived  in  safety,  although  in  consequence  of 
such  delay  the  assured  was  compelled  to  re- 
fund the  passage  money.  Insurers  of  passage 
money  do  not  generally  undertake  for  the  per- 
formance of  the  voyage  within  any  particular 
time. 
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unless  a  loss  by  delay  is  excepted  from  the  risk.1 

18.  Transshipment  of  Cargo  or  Passengers.  —  Where  the  property  insured  is 
transshipped  without  necessity  the  insurer  is  discharged.2  But  where  it  is 
transshipped  by  necessity  or  the  loss  of  the  original  bottom,  it  is  still  covered 
by  the  policy.3 

19.  Freight  —  a.  Policy  ON  Ship.  —  A  policy  on  ship  will  not  cover  a  loss 
of  the  voyage.4 

b.  Policy  on  Cargo.  —  Nor  in  general  will  a  policy  on  cargo  cover  a  loss 
of  freight  or  of  the  use  of  the  goods. 5 

c.  Policy  on  Freight  —  (i)  The  Contract.  —  Where  a  policy  on  freight 
by  a  particular  vessel  on  a  particular  voyage  has  once  attached  and  the  risk  has 
commenced,  it  is  the  freight  of  the  particular  cargo  contracted  for  or  loaded 
in  that  vessel  and  on  that  voyage  which  is  the  subject  of  insurance,  and  if 
either  vessel  or  cargo  be  lost  by  one  of  the  perils  insured  against,  the  freight 
is  lost  by  that  peril.  The  contract  is  that  the  goods  shall  arrive  at  the  port 
of  delivery  notwithstanding  the  perils  insured  against,  and  that  if  they  fail 
thus  to  arrive,  and  the  owner  is  thereby  unable  to  earn  his  freight,  the  under- 
writer will  make  it  good.  It  does  not  undertake  that  the  goods  shall  be 
delivered  in  a  sound  or  merchantable  state,  or  that  the  vessel  in  which  they 
are  shipped  shall  be  safe  against  the  dangers  of  the  sea,  but  that  it  shall  be 
in  the  power  of  the  insured  to  earn  his  freight;  that  is,  that  the  perils  insured 
against  shall  not  prevent  the  ship  from  earning  full  freight  for  the  insured  in 
that  voyage.  If  the  ship  and  cargo  remain,  notwithstanding  the  disasters,  in 
a  condition  to  continue  the  voyage,  it  is  in  his  power  to  earn  freight,  and  he 
is  bound  to  proceed;  but  if  damage  happens  to  either,  and  the  voyage  is 
broken  up,  so  that  no  freight  can  be  earned,  the  owner  is  entitled  to  recover 
as  for  a  total  or  partial  loss,  according  as  he  may  or  may  not  have  earned 
freight  pro  rata  itineris.®    It  follows  that  the  insurers  cannot  be  held  liable 


1.  Exception  of  Loss  Caused  by  Delay.  —  A  de- 
lay in  the  commencement  of  a  voyage  in  order 
to  repair  the  main  shaft  of  a  steamer,  which 
was  broken  through  a  peril  of  the  sea,  result- 
ing in  the  cancellation  of  the  charter  and  the 
loss  of  freight  insured,  is  a  loss  "  consequent 
on  loss  of  time  "  within  an  exception  in  the 
policy.  Bensaude  v.  Thames,  etc..  Marine 
Ins.  Co.,  (1897)  A.  C.  6oq;  Turnbull  v.  Hull 
Underwriters'  Assoc.,  (1900)  2  Q.  B.  402. 

2.  Unnecessary  Transshipment  of  Cargo.  —  Ma- 
linckrodt  v.  Jefferson  Mut.  F.  Ins.  Co.,  1  Mo. 
App.  205. 

3.  Transshipment  by  Necessity. —  Plantamour 

v.  Staples,  3  Dougl.  1,  26  E.  C.  L.  11;  Oliver- 
son  v.  Brightman,  8  Q.  B.  781,  55  E.  C.  L.  781; 
Macy  v.  Mutual  Marine  Ins.  Co.,  12  Gray 
(Mass.)  497;  Pierce  v.  Columbian  Ins.  Co.,  14 
Allen  (Mass.)  320. 

Loss  Caused  by  Transshipment.  —  See  infra, 
this  title.  Extent  of  L.oss  ami  Liability  There- 
for—  Particular  Average  and  Partial  Loss  — 
Liability  for  Partial  Loss. 

Transfer  of  Goods  by  Agreement.  —  An  agree- 
ment after  an  accident  by  which  a  vessel  has 
losi  the  voyage  that  the  insurers  will  be 
bound  by  their  policies  on  cargo  and  freight 
bill  by  a  transfer  of  the  goods  to  another  boat 
releases  the  insurers  from  liability  for  the  loss 
of  freight  by  the  first  boat.  Field  v.  Citizens 
Ins.  Co.,  11  Mo.  50. 

4.  Policy  on  Ship  Does  Not  Cover  Voyage.  — 
Poole  v.  Fitzgerald,  Ambl.  145,  Willes  641,  4 
Bro.  P.  C.  (Toml.  ed.)  439;  Alexander  v.  Balti- 
more Ins.  Co.,  4  Cranch  (U.  S.)  370;  Macy  v. 


China  Mut.  Ins.  Co.,  135  Mass.  328;  Ritchie 
v.  U.  S.  Insuiance  Co.,  5  S.  &  R.  (Pa.)  501. 

5.  Policy  on  Cargo  Does  Not  Cover  Freight  or 
Loss  of  Use.  —  Caze  v.  Baltimore  Ins.  Co.,  7 
Cranch  (U.  S.)  358;  Columbian  Ins.  Co.  v. 
Catlett,  12  Wheat.  (U.  S.)  383;  Taber  v.  China 
Mut.  Ins.  Co.,  131  Mass.  251;  Macy  v.  China 
Mut.  Ins.  Co.,  135  Mass.  328;  Lawion  v. 
Sun  Mut.  Ins.  Co.,  2  Cush.  (Mass.)  518;  Greene 
v.  Pacific  Mut.  Ins.  Co.,  9  Allen  (Mass.)  217; 
Marine  Ins.  Co.  v.  United  Ins.  Co.,  9  Johns. 
(N.  Y.)  186.  See  further  infra,  this  title,  Ex- 
tent  of  Loss  and  Liability  Therefor,  subdiv.  4,  d. 
(2)  On  Goods. 

6.  Scope  of  Contract  of  Insurance  on  Freight.  — 
Puller  v.  Halliday,  12  East  494;  McSwiney  v. 
Royal  Exch.  Assur.  Corp.,  14  Q.  B.  634,  6S  E. 
C.  L.  634;  Carr  v.  Royal  Exch.  Assur.  Corp., 
5  B.  &  S.  433,  117  E.  C.  L.  433;  Alexander  v. 
Baltimore  Ins.  Co.,  4  Cranch  (U.  S.)  370; 
Kugg  v.  Augusta  Ins.,  etc.,  Co.,  7  How.  (U. 
S.)  604-  M'Gaw  v.  Ocean  Ins.  Co.,  23  Pick. 
(Mass.)  409;  Abbott  v.  Broome,  1  Cai.  (N.  Y.) 
292,  2  Am.  Dec.  187;  De  Wolf  v.  State  Mut. 
F.  &  M.  Ins.  Co.,  6  Duer  (N.  Y.)  191. 

Ship  Lost  Before  Goods  Loaded.  —  The  assured 
upon  a  valued  policy  on  freight  is  entitled  to 
recover  the  whole  amount,  though  part  of  the 
goods  only  were  on  board  at  the  time  when 
the  ship  was  lost,  the  rest  being  ready  for 
shipment.  Montgomery  v.  Eggington,  3  T. 
R.  362. 

New  Voyage.  —  Where  a  cargo  is  so  injured 
by  a  peril  insured  against  that  it  becomes  a 
total  loss  and  is  thrown  overboard,  and  the 
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for  any  freight  that  has  been  actually  earned  by  the  vessel  in  which  it  was 
insured.1 

(2)  Causes  of  Loss.  —  Applying  these  rules  to  the  subject  of  insurance  and 
the  risks  assumed,  it  follows  that  the  insured  must  do  no  act  by  which  he  vol- 
untarily gives  up  his  right  to  freight,  such  as  unnecessarily  giving  up  the 
voyage  by  failing  to  take  cargo  aboard ; 2  by  failing  to  repair  his  vessel 
where  it  is  damaged  by  sea  perils,  if  it  can  be  done  in  a  reasonable  time  and 
at  reasonable  cost,  so  as  to  earn  freight;3  b}'  failing  to  transship  the  goods  at 
an  intermediate  port  where  necessary  to  earn  freight;4  by  selling  damaged 
goods  at  an  intermediate  port,  though  this  is  done  in  the  exercise  of  a 
sound  discretion  and  is  beneficial  to  the  shipper;5  by  delivering  up  the  goods 


vessel  proceeds  to  an  intermediate  port  for  re- 
pairs, and  proceeds  again  lo  the  port  of  load- 
ing for  a  new  cargo,  the  voyage  must  be  treated 
as  a  new  voyage  and  not  as  a  resumption  of 
the  old  one.  Parsons  v.  Manufacturers'  Ins. 
Co.,  16  Gray  (Mass.)  463. 

1.  Freight  Actually  Earned.  —  Scottish  Marine 
Ins.  Co.  v.  Turner,  1  Macq.  H.  L.  334,  17  Jur. 
631;  Benson  v.  Chapman,  8  C.  B.  gsq,  65  E.  C. 
L.  950,  2  H.  L.  Cas.  696,  13  Jur.  g6g;  Robertson 
v.  Matjoribanks,  2  Stark  573,  3  E.  C.  L.  535; 
Mayo  v.  Maine  F.  &  M.  Ins.  Co.,  4  Mass.  374; 
Fiedler  v.  New  York  Ins.  Co.,  6  Duer  (N.  Y.) 
282. 

2.  Failure  to  Procure  Cargo.  —  Scotlish  Marine 
Ins.  Co.  v.  Turner,  17  Jur.  63g:  Adams  v. 
Pennsylvania  Ins.  Co.,  1  Rawle  (Pa.)  g7. 

Driven  to  Sea  Before  Fully  Loading.  —  The  in- 
surer is  not  liable  for  the  loss  of  freighl  where 
the  ship  is  driven  to  sea  by  a  storm  before  the 
whole  cargo  is  on  board,  and,  being  damaged 
by  sea  perils,  proceeds  to  the  destination  with 
a  short  cargo.  Philpott  v.  Swann,  11  C.  B. 
N.  S.  270,  103  E.  C.  L.  270. 

3.  Failure  to  Repair  Vessel  and  Earn  Freight. 
—  Wilson  v.  Merchants'  Marine  Ins.  Co.,  3 
Nova  Scotia  Dec.  81;  Gayner  v.  Sunderland 
Joint  Stock  Premium  Assoc.,  1  Cab.  &  El.  2g3; 
Ruger  v.  Firemen's  Fund  Ins.  Co.,  90  Fed. 
Rep.  310;  M'Gaw  v.  Ocean  Ins.  Co.,  23  Pick. 
(Mass.)  412;  Griswold  v.  New  York  Ins.  Co., 

1  Johns.  (N.  Y.)  205,  3  Johns.  (N.  Y.)  321,  3 
Am.  Dec.  490. 

Seasonable  Time  for  Repairs.  —  Whether  a 
vessel  can  be  repaired  and  made  ready  to  take 
the  cargo  within  a  reasonable  time  is  a  ques- 
tion which  must  depend  much  upon  the 
circumstances  of  the  case,  such  as  the  place 
where  the  vessel  is,  or  can  readily  be  brought, 
and  whether  labor  and  materials  can  be  readily 
had  or  promptly  obtained;  and  this  must  be 
determined  by  considerations  applicable  to  the 
vessel  alone,  and  will  not  be  influenced  by  the 
consideration  that  the  cargo  will  be  deterio- 
rated by  the  delay  or  will  lose  the  proper  season 
for  a  favorable  market,  or  for  a  particular 
sale  which  the  shippers  have  in  contemplation. 

2  Phillips  on  Ins.,  par.  1451;  Huggw.  Augusta 
Ins.,  etc.,  Co.,  7  How.  (U.  S.)  $9S',  M'Gaw  v. 
Ocean  Ins.  Co..  23  Pick.  (Mass.)  405;  Clark  v. 
Massachusetts  F.  &  M.  Ins.  Co.,  2  Pick.  (Mass.) 
104,  13  Am.  Dec.  400. 

The  question  of  reasonable  time  for  repairs 
has  been  determined  in  several  cases.  In 
Jordan  v.  Warren  Ins.  Co.,  I  Story  (U.  S.)  342, 
six  months,  in  M'Gaw  v.  Ocean  Ins.  Co.,  23 
Pick.  (Mass.)  405,  three  or  four  months,  in 
Saltus  v.  Ocean  Ins.  Co.,  14  Johns.  (N.  Y.)  142, 


and  Clark  v.  Massachusetts  F.  &  M.  Ins.  Co., 
2  Pick.  (Mass.)  104,  13  Am.  Dec.  400,  two 
months,  in  Griswold  v.  New  York  Ins.  Co.,  1 
Johns.  (N.  Y.)  205,  six  or  ten  days,  was  held  a 
reasonable  time. 

Perishable  Cargo.  —  Where,  in  the  case  of  a 
vessel  carrying  a  cargo  of  fish  and  potatoes,  it 
was  found  that  she  could  not  be  repaired  at 
any  intermediate  port  into  which  she  put  in  dis- 
tress in  time  to  carry  the  cargo  forward  to  its 
destination  without  material  deterioration  of 
the  cargo,  or  its  becoming  worthless,  it  was 
held  that  there  was  a  total  loss  of  freight  by 
perils  of  the  sea,  the  cargo  being  one  that  re- 
quired to  be  carried  forward  to  its  destination 
without  delay.  Musgrave  v.  Mannheim  Ins. 
Co.,  32  Nova  Scotia  405. 

Cost  of  Repairs.  —  Freight  is  not  lost  by  perils 
of  the  sea  simply  because  the  cost  of  repair  of 
sea  damage,  necessary  to  earn  it,  would  be 
greater  than  the  freight.  Moss  v.  Smith,  9  C. 
B.  94,  67  E.  C.  L.  94. 

4.  Failure  to  Transship. —  Hugg  v.  Augusta 
Ins.,  etc.,  Co.,  7  How.  (U.  S.)  595;  Bradhurst 
v.  Columbian  Ins.  Co.,  9  Johns.  (N.  Y.)  17; 
Schieffelin  v.  New  York  Ins.  Co.,  9  Johns.  (N. 
Y.)2i;  Treadwell  v.  Union  Ins.  Co.,  6  Cow. 
(N.  Y.)  270;  Kinsman  v.  New  York  Mut.  Ins. 
Co.,  5  Bosw.  (N.  Y.)46o,  Robertson  v.  Atlantic 
Mut.  Ins.  Co.,  68  N.  Y.  192;  Ameiican  Ins. 
Co.  v.  Center,  4  Wend.  (N.  Y.)  53;  Hubbell  v. 
Great  Western  Ins.  Co.,  74  N.  Y.  246;  Indian- 
apolis Ins.  Co.  v.  Mason,  11  Ind.  171 ;  Bryant 
v.  Commonwealth  Ins.  Co.,  6  Pick.  (Mass.) 
131;  Saltus  v.  Ocean  Ins.  Co.,  12  Johns.  (N. 
Y.)  107,  7  Am.  Dec.  290;  Center  v.  American 
Ins.  Co.,  7  Cow.  (N.  Y.)  582. 

When  Transshipment  Excused.  —  But  the  ship 
owner  is  not  obliged,  in  order  to  transship,  to 
seek  or  hire  a  vessel  at  some  port  at  great  dis- 
tance off.  Only  where  a  vessel  may  be  pro- 
cured at  the  same  or  at  a  contiguous  port  is 
the  duty  obligatory.  Saltus  v.  Ocean  Ins.  Co., 
12  Johns.  (N.  Y.)  107,  7  Am.  Dec.  290;  Tread- 
well  v.  Union  Ins.  Co.,  6  Cow.  (N.  Y.) 
270. 

The  Burden  of  Proof  is  on  the  assured  to  show 
that  no  other  vessel  could  be  obtained  to  carry 
on  the  goods.  Shipton  v.  Thornton,  9  Ad.  & 
El.  314,  36  E.  C.  L.  150;  Schieffelin  v.  New 
York  Ins.  Co.,  9  Johns.  (N.  Y.)  21;  Kinsman 
v.  New  York  Mut.  Ins.  Co.,  5  Bosw.  (N,  Y.) 
460. 

5.  Sale  of  Damaged  Goods.  —  2  Phillips  on  Ins., 
par.  1448;  Mordy  v.  Jones,  6  Dowl.  &  R.  479,  4 
B.  &  C.  3g4,  10  E.  C.  L.  366;  Jordan  v.  Warren 
Ins.  Co.,  1  Story  (U.  S.;  342;  Hugg  v.  Augusta 
Ins.,  etc.,  Co.,  7  How.  (U.  S.)  595. 
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to  the  shipper  without  prepayment  of  full  freight  where  he  might  carry  them 
and  earn  freight,1  though  the  cargo  is  so  deteriorated  by  damage  from  sea 
perils  that  it  would  be  worthless  at  its  destination,2  or  would  be  dangerous  to 
ship  in  such  condition,  provided  it  can  be  put  in  proper  shape  for  shipment, 
even  at  an  expense  exceeding  the  freight,3  but  it  is  otherwise  where  it  cannot 
be  put  in  condition  to  ship  without  danger  to  vessel  or  crew ; 4  or  by  giving  up 
advances  on  freight  which  were  at  the  risk  of  the  voyage.5 

(3)  Total  or  Partial  Loss.  —  Where  the  vessel  injured  by  perils  insured 
against  cannot  be  repaired  in  time  to  carry  on  the  cargo  and  the  master  can- 
not procure  another  vessel  for  that  purpose,  or  where  in  such  case  he  can 
procure  a  vessel  to  carry  on  the  cargo  and  does  so,  or  the  cargo  is  voluntarily 
accepted  by  the  shipper  at  the  intermediate  port,  there  is  a  total  or  partial  loss 
of  the  freight,  as  the  case  may  be.6 

20.  Profits.  —  Under  a  contract  of  marine  insurance  on  profits  the  insurer 
does  not  undertake  that  the  insured  shall  make  profits,  but  only  that  the 
goods  shall  not  be  prevented  by  the  perils  insured  against  from  arrival  at 
their  destination  in  a  sound  condition.7  Therefore  it  does  not  cover  a  loss 
by  a  falling  market8  or  by  a  sale  of  the  goods  at  an  intermediate  port  not 
from  necessity.9  A  loss  of  the  goods  or  any  part  thereof  by  a  peril  insured 
against  is  a  loss  of  profits  pro  tanto;  10  but  a  loss  of  the  vessel  in  which  the 
goods  were  shipped  11  or  intended  to  be  shipped  is  not  such  loss  of  profits  if 
the  goods  arrive  sound,  or  if  they  were  never  on  board.12 

21.  Passage  Money.  — ■  The  insurers  under  a  policy  on  passage  money  are 
liable  where,  passage  money  being  paid  in  advance,  the  ship  sails  and  is  never 


1.  Delivery  to  Shipper.  —  Lord  v.  Neptune 
Ins.  Co.,  10  Gray  (Mass.)  log;  M'Gaw  v.  Ocean 
Ins.  Co.,  23  Pick.  (Mass.)  405;  Bradhurst  v. 
Columbian  Ins.  Co.,  g  Johns.  (N.  Y.)  17;  Gris- 
wold  v.  New  York  Ins.  Co..  3  Johns.  (N.  Y.) 
321,  3  Am.  Dec.  490;  Herbert  v.  Hallett,  3 
Johns.  Cas.  (N.  Y.)  93;  Griswold  v.  New  York 
Ins.  Co  ,  1  Johns.  (N.  Y.)  205. 

2.  Delivery  or  Sale  of  Worthless  Cargo.  —  Asfar 
v.  Blundell  (1895)  2  Q.  B.  196;  Mordy  v.  Jones, 
4  B.  &  C.  394,  10  E.  C.  L.  366;  Milles  v. 
Fletcher,  1  Dougl.  231;  Vlierboom  v.  Chap- 
man, 13  M.  &  W.  230;  Jordan  v.  Warren  Ins. 
Co.,  1  Siory  (U.  S.)  342,  The  Ann  D.  Richard- 
son, Abb.  Adm.  499;  Murray  v.  Minz  Ins.  Co., 
4  Biss.  (U.  S.)  417;  H  ugg  v.  Augusta  Ins.,  etc., 
Co.,  7  How.  (U.  S.)  595,  affirmed  Taney  (U.  S.) 
169;  McKibbin  v.  Peck,  39  N.  Y.  271;  Allen  v. 
Mercantile  Mut.  Ins.  Co.,  44  N.  Y.  441,  4  Am. 
Rep.  700;  Herbert  v.  Hallett,  3  Johns.  Cas. 
(N.  Y.)  93;  Griswold  v.  New  York  Ins.  Co.,  1 
Johns.  (N.  Y.)  205,  3  Johns.  (N.  Y.)  321.  3  Am. 
Dec.  490;  Saltus  v.  Ocean  Ins.  Co.,  12  Johns. 
(N.  Y.)  107,  14  Johns.  (N.  Y.)  138;  Lord  v. 
Neptune  Ins.  Co.,  10  Gray  (Mass.)  109;  2 
Phillips  on  Ins..  par.  1450. 

3.  Danger  Not  Material  if  Cargo  Can  Be  Put  in 
Safe  Condition.  —  Mordy  v.  Jones.  4  B.  &  C.  394, 
10  E.  C.  L.  366;  Jordan  v.  Warren  Ins.  Co.,  1 
Story  (U.  S.)  342;  M'Gaw  v.  Ocean  Ins.  Co.,  23 
Pick.  (Mass.)  405. 

4.  Danger  to  Vessel  and  Crew.  —  Vlierboom  v. 
Chapman,  13  M.  &  W.  230;  The  Ann  D.  Rich- 
ardson, Abb.  Adm.  499;  Miston  v.  Lord,  1 
Blatchf.  (U.  S)  354;  Whitney  v.  New  York 
Firemen  Ins.  Co.,  18  Johns.  (N.  Y.)  208;  Par- 
sons v.  Manufacturers'  Ins.  Co.,  16  Gray 
(Mass.)  4G3;  2  Phillips  on  Ins.,  par.  1417. 

See  further  as  to  partial  loss  of  fceighl  infra, 
this  title,  Extent  of  Loss  and  Liabilitv  Therefor, 
subd.  4.  d.  (4)  On  Freight;  4.  e.  (6)  On  Freight. 


As  to  whether  the  ship  owner  ever  has  the 
right  to  abandon  ihe  freight  as  for  a  total  loss 
to  his  insurers  upon  a  total  loss  of  the  vessel, 
see  (he  title  Abandonment  and  Total  Loss  (in 
Marine  Insurance),  vol.  1,  pp.  11,  27. 

5.  Return  of  Advances. —  Kinsman  v.  New 
York  Mut.  Ins.  Co.,  5  Bosw.  (N.  Y.)  460. 

6.  Total  or  Partial  Loss.  —  See  the  titles  Aban- 
donment and  Total  Loss  (in  Marine  In- 
surance), vol.  1.  pp.  11,  27;  Contracts  of 
Affreightment  and  Charter-parties,  vol.  7. 
p.  239;  and  infra,  this  title.  Extent  of  Loss  and 
Liability  Therefor  —  Particular  Average  and 
Partial  Loss  —  On  Freight.  See  also  supra,  this 
section,  Delay. 

7.  Insurance  on  Profits  Does  Not  Guarantee 
Profits.  —  Wain  r.  Thompson,  9  S.  &  R.  (Pa.) 
115,  11  Am.  Dec.  675. 

8.  Loss  by  Falling  Market.  —  Barclay  v. 
Cousins,  2  East  544;  Phil.  Ins.,  §  1656. 

9.  Sale  at  Intermediate  Port.  —  Tom  v.  Smith, 
3  Cai.  (N.  Y.)  245;  Loomis  v.  Shaw,  2  Johns. 
Cas.  (N.  Y.)  36. 

10.  Loss  of  Goods  Is  Loss  of  Profits. — Phillips  on 
Ins.,  par.  1655;  Barclay  v.  Cousins,  2  East  544; 
M'Swiney  v.  Roval  Exch.  Assur.  Corp.,  14  Q. 
B.  634,  68  E.  C.  L.  634,  14  Jur.  998;  Potapsco 
Ins.  Co.  v.  Coulter,  3  Pet.  (U.  S.)  240:  Fosdick 
v.  Norwich  Marine  Ins.  Co.,  3  Day  (Conn.) 
108;  Abbott  v.  Sebor,  3  Johns.  Cas.  (N.  Y.)  39, 
2  Am.  Dec.  139;  Loomis  v.  Shaw,  2  Johns. 
Cas.  (N.  Y.)  36;  Mumford  z:  Hallett,  1  Johns. 
(N.  Y.)  439.  Contra,  Hodgson  v.  Glover,  6 
East  316. 

11.  Loss  of  Vessel.  —  Chope  v.  Reynolds,  5  C. 
B.  N.  S.  642,  94  E.  C.  L.  642,  5  Jur.  N.  S.  S22, 
overriding  Henrickson  v.  Margetson,  2  East 
549.  note. 

12.  Goods  Never  Loaded. — M'Swiney  v.  Royal 
Exch.  Assur.  Corp.,  14  Q.  B.  634,  68  E.  C.  L. 
634,  14  Jur.  998. 
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heard  from  again  ;  for  in  such  cases  the  owners  are  liable  to  refund  the  passage 
money  paid.1  But  insurers  are  not  liable  for  the  loss  of  passage  money  by 
an  unjust  claim  of  the  passengers,  enforced  by  decree  of  an  admiralty  court, 
in  a  port  which  the  vessel  is  forced  to  enter  for  repairs,  made  necessary  by 
a  loss  from  sea  perils,  as  such  loss  is  not  caused  by  the  perils  of  the  sea.2 
Nor  are  they  liable  for  a  loss  caused  by  the  ship  owner  refunding  a  part  of  the 
passage  money  because  of  a  delay  caused  by  sea  perils.3 

22.  Bottomry.  —  The  assured  on  bottomry  cannot  recover  unless  there  is 
an  actual  total  loss  of  the  subject  insured.4 

23.  Excepted  Risks  and  Causes  of  Loss.  —  The  exceptions  of  certain  risks  have 
been  treated  in  this  section  under  the  head  of  the  risk  excepted,  and  it  remains 
to  treat  here  only  of  the  general  rules  governing  the  subject. 

Not  Extended  by  Implication.  —  The  exceptions  are  not  extended  by  implication 
to  cover  risks  not  plainly  intended  to  be  excepted.5 

Excepted  Causes  Must  Have  Caused  Loss.  —  The  insurer  is  released  from  liability 
by  reason  of  the  existence  of  any  of  the  excepted  causes  only  when  the  losses 
are  consequent  upon  and  arise  from  any  of  the  specified  causes.0 

Knowledge  of  Existence  of  Cause.  —  An  exception  of  losses  caused  by  certain 
defects  is  in  effect  a  warranty  that  a  loss  shall  not  be  occasioned,  and  it  is 
therefore  immaterial  whether  such  defect  was  or  was  not  known  before  the 
loss.7 

Merger  of  Partial  Loss  in  Excepted  Loss.  —  Where  the  property  insured  is  injured 
by  a  peril  insured  against  and  is  afterwards  totally  lost  by  an  excepted  peril, 
and  the  previous  deterioration  becomes  ultimately  a  matter  of  indifference  to 
the  interests  of  the  insured,  he  cannot  make  it  the  ground  of  a  claim  upon  the 
insurer.8 

Actual  Contact  with  Sea  Water.  —  Where  the  policy  excepts  a  loss  to  goods  which 
is  not  caused  by  actual  contact  with  sea  water,  the  remust  be  an  actual  con- 

1.  Advances  of  Passage  Money.  —  Ogden  v.  by  reason  of  distress.  Tudor  v.  New  England 
New  York  M  ut.  Ins.  Co.,  35  N.  Y.  418.  Mut.    Marine    Ins.    Co.,    12   Cush.  (Mass.) 

2.  Unjust  Claim  to  Refund.  —  Marks  v.  Nash-  554. 

ville  M.  &  F.  Ins.  Co.,  6  La.  Ann.  127.  Leakage.  —  But  the  clause  "  not  liable  for 

3.  Delay  by  Soa  Perils. —  Howard  v.  Astor  leakage  on  molasses  or  other  liquids  unless 
Mut.  Ins.  Co.,  5  Bosw.  (N.  Y.)  38.  occasioned  by  stranding  or  collision  "  com- 

Expenses  of  Forwarding   Passengers.  —  As  to  prises  leakage  caused  by  sea  perils  insured 

liability  for  expenses  of  forwarding  passengers  against,  as  well  as  ordinary  leakage.  Borland 

of  shipwrecked  vessels  made  necessary  under  v.  Mercantile.  Mut.  Ins.  Co.,  46  N.  Y.  Super, 

the  English  Passenger  Act  of  15  &  16  Vict.,  c.  Ct.  433.    To  the  same  effect,  see  McLaughlin 

44.  §§  49--51.  see  Gibson  v.  Bradford,  4  El.  &  v.  Atlantic  Mut.  Ins.  Co.,  57  Me.  170. 
Bl.  586,  82  E.  C.  L.  586,  1  Jur.  N.  S.  520;         Renewal  of  Policy.  —  A  policy  of  insurance 

Baines  v.  Royal  Exch.  Assur.  Co.,  6  W.  K.  247.  excepting  fire  and  ice  from  the  perils,  was  re- 

4.  Bottomry  Interest. — Joyce  v.  Williamson,  newed  by  indorsement  so  as  to  except  ice  only; 
3  Dougl.  164 ,  26  E.  C.  L.  67;  Broomfield  v.  by  a  second  indorsement  it  was  renewed  gen- 
Southern  Ins.  Co.,  L.  R.  5  Exch.  ig2;  Thorn-  erally,  and  it  was  held  to  be  restored  to  its 
son  z.  Royal  Exch.  Assur.  Co.,  1  M.  &  S.  30.  "  original  terms  and  effect.    Honnick  v.  Phoenix 

5.  Exception  Not  Extended  by  Implication.  —  A  Ins.  Co.,  22  Mo.  82. 

clause  in  a  policy  on  the  hull,  tackle,  apparel,  6.  Excepted  Causes  Must  Have  Caused  Loss. — 
and  machinery  of  a  propeller  providing  that  Union  Ins.  Co.  v.  Smith,  124  U.  S.  405. 
ths  insurer  shall  not  be  "  liable  for  any  break-  Loss  of  Chartered  Freight.  —  A  claim  for  loss 
age  or  derangement  of  the  engine,  or  bursiing  of  freight,  where  the  voyage  contemplated  in 
of  the  boiler,  or  any  of  the  parts  thereof,"  etc.,  the  charter-party  is  made  impossible  by  a  de- 
will  be  construed  as  extending  only  to  imme-  lay  for  repairs  rendered  necessary  by  a  strand- 
diate  damage  to  the  machinery.  Western  Ins.  ing  on  the  way  to  the  port  of  loading,  is  not  a 
Co.  v.  Cropper,  32  Pa.  St.  351,  75  Am.  Dec.  claim  arising  from  the  "  canceling"  of  the 
561.  To  the  same  effect  see  Strong  v.  San  charter,  within  an  exception  in  the  policy,  the 
Mut.  Ins.  Co.,  31  N.  Y.  103,  88  Am.  Dec.  242.  charter  being  at  an  end  through  sea  perils,  and 
Melting  Ice.  —  The  exemption  from  liability  not  by  consent.  Jamieson  v.  Newcastle  Steam- 
for  "  ice  melting,  in  consequence  of  putting  ship  Freighi  Ins.  Assoc.,  (1895)  2  Q.  B.  90. 
into  port,"  does  not  include  a  loss  occasioned  7.  Want  of  Knowledge  Immaterial. —  Richelieu, 
by  the  melting  of  ice  from  other  causes,  such  etc.,  Nav.  Co.  v.  Boston  Marine  Ins.  Co.,  136 
as  the  leaking  of  the  vessel  and  the  necessary  U.  S.  408. 

unlading  of  the  ice  to  examine  and  repair  the  8.  Merger  of  Prior  Loss  in  Excepted  Loss. — 

vessel  in  a  tropical  port  where  the  vessel  is  Livie  v.  Janson,  12  East  648. 
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tact  with  seawater  to  render  the  insurer  liable.1  Thus,  the  insurer  is  not 
liable  for  a  loss  of  cargo  arising  from  vapor  from  dampness  in  the  hold  or  from 
other  cargo  or  from  the  effluvia  from  other  cargo  wet  with  sea  water,2  though 
he  is  liable  where  the  loss  is  results  from  the  absorption  of  sea  water  by  one 
portion  of  the  cargo  from  another.3 

Waiver.  —  The  insurer  does  not  waive  a  provision  excepting  certain  risks 
and  causes  of  loss,  by  taking  possession  of  property  injured  thereby,  where 
the  policy  expressly  provides  that  no  ground  of  liability  shall  be  based  on 
such  conduct.4 

XII.  Extent  of  Loss  and  Liability  Therefor  —  1.  Value  of  Subject-matter 

—  a.  IN  GENERAL.  — The  amount  recoverable  in  case  of  loss  depends  upon 
the  form  of  the  policy;  if  "open  "  or  "unvalued,"  one  set  of  principles  gov- 
erns; if  "valued,"  another. 

b.  Open  or  Unvalued  Policies  —  (i)  Definition.  —  An  open  or 
unvalued  policy  is  one  in  which  the  parties  have  stated  no  sum  as  the 
value  of  the  interest,  but  have  left  the  amount  to  be  proved  in  the  event  of  a 
loss.5 

(2)  How  Value  Determined —  (a)  In  General.  —  The  premium  is  to  be  added 
in  all  cases  in  calculating  the  value  of  the  subject-matter  in  an  open  policy,6 
as  well  as  commissions  for  effecting  the  insurance.7 

(b)  Of  Ship.  —  The  value  of  the  ship  is  its  worth  to  the  owner  at  the  port 
where  the  voyage  commences,  including  stores,  provisions,  outfit,  and  wages 
paid  in  advance,  together  with  the  premium  of  insurance  and  commissions 
for  effecting  the  insurance.8 

(c)  Of  Freight.  —  The  value  of  freight  is  the  sum  payable  to  the  owner  for 
freight  with  premiums  and  commissions.  No  deduction  is  to  be  made  for  the 
expense  of  earning  freight.9 


1.  Actual  Contact  with  Sea  Water.  —  Montoya 
v.  London  Assur.  Co.,  6  Exch  459;  Neidlinger 
v.  Insurance  Co.  of  North  America,  10  Ben. 
(U.  S.)  254,  affirmed  18  Blatchf.  (U.  S.)  297,  11 
Fed.  Rep.  514;  Cory  v.  Boylston  F.  &  M.  Ins. 
Co.,  107  Mass.  146,  9  Am.  Rep.  14;  Woodruff 
v.  Commercial  Mut.  Ins.  Co.,  2  Hilt.  (N.  Y.) 
130. 

2.  Vapor  of  Effluvia  Communicated.  —  Neid- 
linger v.  Insurance  Co.  of  North  America,  10 
Ben.  (U.  S.)  254,  affirmed  18  Blatchf.  (U.  S.) 
297,  11  Fed.  Rep.  514;  Cory  v.  Boylston  F.  & 
M.  Ins.  Co.,  107  Mass.  146,  9  Am.  Rep.  14. 

3.  Absorption  from  One  Part  of  Cargo  by  Another. 
—  Woodruff  v.  Commercial  Mut.  Ins.  Co.,  2 
Hilt.  (N.  Y.)  130. 

4.  Waiver  of  Exception.  —  Schuyler  v.  Phoenix 
Ins.  Co.,  56  Hun  (N.  Y.)  493,  134  N.  Y.  345. 

5.  Definition.  —  Snell  v.  Delaware  Ins.  Co.,  4 
Dall.  (U.  S.)  430;  Williams  v.  Continenial  Ins. 
Co.,  24  Fed.  Rep.  767;  Snowden  v.  Guion,  101 
N.  Y.  458,  reversing  50  N.  Y.  Super.  Ct.  137. 

6.  Premium  Included  in  Value. —  Tuite  v. 
Royal  Exch.  Assur.  Co.,  1  Park  Marine  Ins. 
(8th  ed.)  224;  Winter  1.  Haldimand,  2  B.  & 
Ad.  657,  22"  E.  C.  L.  158;  Usher  v.  Noble,  12 
East  639;  Carson  v.  Marine  Ins.  Co.,  2  Wash. 
(U.  S.)  468;  Louisville  M.  &  F.  Ins.  Co.  v. 
Bland,  9  Dana  (Ky.)  143;  Clark  v.  United  F. 
&  M.  Ins.  Co.,  7  Mass.  365,  5  Am.  Dec.  50; 
Coffin  v.  Newburyport  Marine  Ins.  Co.,  9 
Mass.  436;  Fontaine  v.  Columbian  Ins.  Co.,  9 
Johns.  (N.  Y.)  29;  Stevens  v.  Columbian  Ins. 
Co.,  3  Cai.  (N.  Y.)  47,  2  Am.  Dec.  247;  Ogden 
v.  Columbian  Ins.  Co.,  10  Johns.  (N.  Y.)  273; 
Suydam  v.  Marine  Ins.  Co.,  2  Johns.  (N.  Y.) 
138;  Cox  v.  Charleston  F.  &  M.  Ins.  Co.,  3 


Rich.  L.  (S.  Car.)  331,  45  Am.  Dec.  771. 

7.  Commissions  for  Effecting  Insurance. — Usher 

v.  Noble,  12  East  639. 

8.  Value  of  Ship.  —  r  Arnould  Mar.  Ins.  (6th 
ed.)  320;  1  Parsons  Mar.  Ins.  243. 

The  Actual  Value  of  the  vessel,  and  not  its 
cost  controls.  Snell  v.  Delaware  Ins.  Co.,  4 
Dall.  (U.  S.)  430;  Carson  v.  Marine  Ins.  Co.,  2 
Wash.  (U.  S.)  468;  Snell  v.  Delaware  Ins.  Co., 
1  Wash.  (U.  S.)  509. 

Special  Provisions  for  Ascertaining  Value.  — 
Where  a  policy  of  insurance  on  a  steamboat, 
against  fire,  provided  that  in  the  event  of  loss 
the  damage  should  be  estimated  "  according 
to  the  true  and  actual  cash  value  of  the  said 
property  at  the  time  the  same  shall  happen," 
it  was  held  that  in  estimating  loss  the  defend- 
ants were  not  entitled  to  have  taken  into  ac- 
count a  depression  in  the  value  of  steamers 
generally,  caused  by  circumstances  which 
might  be  temporarv  only.  McCuaig  v.  Quaker 
City  Ins.  Co.,  18  U.  C.  Q.  B.  130. 

Proof  of  Amount.  —  The  cost  of  repairs  or  re- 
placement in  kind  where  the  liability  is  limited 
to  such  amount  need  not  be  proved  by  the  as- 
sured where  the  vessel  is  sunk  in  waiers  so 
deep  thai  she  can  be  examined  only  by  divers. 
Jackson  v.  British  America  Assur.  Co.,  106 
Mich.  47. 

9.  Value  of  Freight.  —  Palmer  v.  Blackburn, 
1  Bing.  61,  8  E.  C.  L.  403;  Forbes  v.  Aspin- 
wall,  13  East  323;  M'Gregor  v.  Pennsylvania 
Ins.  Co.,  1  Wash.  (U.  S.)  39;  Stevens  v. 
Columbian  Ins.  Co.,  3  Cai.  (N.  YO43,  2  Air- 
Dec.  247;  Thompson  v.  Taylor,  Park  Marine 
Ins.  (5th  ed.)  36  a;  Schultz  v.  Pacific  Ins.  Co., 
14  Fla.  74. 
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(d)  On  Goods  —  aa.  Prime  Cost  or  Market  Value.  —  In  England  the  prime  cost  or 
invoice  value  of  goods  is  taken  as  the  basis  of  insurable  value.1 

In  the  United  states  the  market  value  at  the  time  and  place  of  shipment 
controls.2 

Rate  of  Exchange.  —  Where  the  price  of  goods  is  expressed  in  foreign  cur- 
rency, and  there  is  no  current  rate  of  exchange,  the  true  mode  of  ascertaining 
the  insurable  value  is  to  estimate  the  worth  of  the  foreign  money  in  which 
the  invoice  price  is  expressed,  supposing  that  it  had  been  shipped  in  specie 
instead  of  the  goods  to  the  port  of  destination.3  On  the  other  hand,  if  there 
be  a  current  rate  of  exchange  at  the  foreign  port  of  loading,  the  measure  of 
insurable  value  appears  to  be  the  invoice  price  taken  at  the  rate  of  exchange 
there  at  the  commencement  of  the  risk.4 

bb.  Charges  and  Expenses.  —  To  the  prime  cost  are  to  be  added  all  charges 
upon  the  goods,5  duties  due  but  not  paid,0  premiums  and  commissions  for 
effecting  insurance,1,  and  commissions  on  purchases  actually  paid,8  but  not 
commissions  not  paid.9  But  freight  and  other  expenses  to  be  incurred  during 
the  risk  are  not  a  part  of  the  insurable  value.10  Nor  is  freight  advanced  and 
not  to  be  repaid  a  part  of  the  value  unless  it  so  appears  in  the  policy,  either 
expressly  or  by  implication.11 

should  not  be  allowed  in  favor  of  the  assured. 
Lamar  Ins.  Co.  v.  McGlashen,  54  111.  513,  5 
Am.  Rep.  162. 

Where  a  Cargo  Is  Insured  by  Several  Policies, 
in  some  of  which  the  rate  of  exchange  is  fixed 
at  which  the  prime  cost  of  the  cargo  shall  be 
valued;  in  ascertaining  the  amount  of  the  in- 
terest insured,  upon  settlement  of  those  poli- 
cies in  which  the  rate  is  fixed,  the  whole  cargo 
is  to  be  valued  at  that  rate,  without  regard  10 
the  rate  by  which  the  values  were  ascertained 
in  the  other  policies.  Pleasants  v.  Maryland 
Ins.  Co.,  8  Cranch  (U.  S.)  55. 

Where  Goods  Are  Purchased  by  Barter  in  a 
foreign  port  with  which  theie  is  no  mode  of 
estimating  the  rate  of  exchange,  it  is  provided 
in  France  that  the  insurable  value  shall  be 
measured  by  the  costs  and  charges  of  the 
goods  given  in  barter.  Code  de  Comm.,  art. 
340. 

5.  Charges  and  Expenses  Are  Added,  —  Stevens 
v.  Columbian  Ins.  Co.,  3  Cai.  (N.  Y.)  47,  2  Am 
Dec.  247;  Bailey  v.  South  Carolina  Ins.  Co.,  3 
Brev.  (S.  Car.)  354. 

Charges  on  Goods  include  labor,  storage,  ex- 
pense of  transportation,  and  commissions 
actually  paid  to  agents  and  factors.  2  Phillips 
Ins..  §  1232. 

6.  Duties.  —  Wolfe  v.  Howard  Ins.  Co.,  r 
Sandf.  (N.  Y.)  124,  7  N.  Y.  583. 

7.  Premiums  and  Commissions.  —  See  cases 
cited  supra,  this  section,  How  Value  Determined 
—  In  General. 

8.  Commissions  on  Purchases.  —  2  Phillips  Ins., 
§  1232. 

9.  Purchase  by  Owner.  —  The  assured,  in 
making  up  an  account  of  loss  on  an  open 
policy,  cannot  charge  a  commission  on  the 
purchase  of  the  goods  by  themselves.  Anony- 
mous, 1  Johns.  (N.  Y.)  312. 

Commission  on  Mortgage  Loan.  —  On  insurance 
of  cargo  by  a  mortgagee,  a  commission  of  five 
per  cent,  was  held  properly  added.  Fontaine 
v.  Columbian  Ins.  Co.,  9  Johns.  (N.  Y.)  29. 

10.  Freight  Not  Paid.  —  Savage  v.  Corn  Exch. 
F.,  etc.,  Ins.  Co.,  4  Bosw.  (N.  Y.)  1;  Gibbons 
v.  Philadelphia  Ins.  Co.,  1  Binn.  (Pa.)  405. 

11.  Freight  Advanced. — Manfield  v.  Maitland, 
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1.  Prime  Cost  in  England.  —  Usher  v.  Noble, 
12  East  639.  See  also  1  Arnould  Mar.  Ins. 
(6th  ed.)  321;  2  Phillips  Ins  ,  §  1229. 

2.  Market  Value  in  the  United  States.  —  Snell 
v.  Delaware  Ins.  Co.,  4  Dall.  (U.  S.)  430,  1 
Wash.  (U.  S.)  509;  Carson  v.  Marine  Ins.  Co., 
2  Wash.  (U.  S.)  468;  Coffin  v.  Newburyport 
Marine  Ins.  Co.,  9  Mass.  436;  Warren  v. 
Franklin  Ins.  Co,,  104  Mass.  518;  Leaven- 
worth v.  Delafield,  1  Cai.  (N.  Y.)  573,  2  Am. 
Dec.  201,  note;  Gahn  v.  Broome,  1  Johns.  Cas. 
(M.  Y.)  120;  Suydam  v.  Marine  Ins.  Co.,  2 
Johns.  (N.  Y.)  138;  Le  Roy  v.  United  Ins.  Co., 
7  Johns.  (N.  Y.)  343;  Minturn  v.  Columbian 
Ins.  Co.,  10  Johns.  (NT.  Y.)  75;  Bailey  v.  Soulh 
Carolina  Ins.  Co.,  3  Brev.  (S.  Car.)  354;  Cox 
v.  Charleston  F.  &  M.  Ins.  Co.,  3  Rich.  L.  (S. 
Car.)  331,  45  Am.  Dec.  771. 

Cargo  Returned.  —  Under  a  policy  on  the  cargo 
on  a  trading  voyage  outward  and  return, 
where  the  vessel  carried  a  cargo  of  cotton, 
and  after  landing  it  at  the  outward  port,  re- 
packed and  reshipped  it  to  the  home  port,  it 
was  held  that  the  cargo  was  properly  invoiced 
at  its  value  in  the  outward  port.  Coffin  v. 
Ne.vburyport  Marine  Ins.  Co.,  9  Mass.  436. 

3.  Absence  of  Rate  of  Exchange.  —  That  is,  the 
invoice  value  of  the  goods  is  to  be  ascertained 
by  calculating  what  the  foreign  coin  in  which 
it  is  expressed  would  be  worth  to  the  con- 
signee of  the  goods  after  paying  the  premium 
of  its  insurance,  the  freight,  and  expense  of 
its  transportation.  1  Arnould  Mar.  Ins.  (6th 
ed.)  322,  citing  Magen's  Ins.,  vol.  I,  p.  41,  §  40; 
Benneke's  Prin.  of  Indemn.  119. 

4.  Where  There  Is  a  Current  Rate  of  Exchange. 
—  1  Arnould  Mar.  Ins.  (6th  ed.),  p.  322; 
2  Phillips  Ins.,  £  1231;  1  Parsons  Mar.  Ins.  240. 

The  case  of  Thellusson  v.  Bewick,  1  Esp.  77, 
contra,  where  the  rate  of  exchange  current  at 
the  time  of  adjustment  was  taken,  is  con- 
demned by  all  the  writers  cited. 

Premium  on  Gold.  —  Where  the  policy  pro- 
vided that  the  loss,  if  any,  should  be  payable 
to  the  Bank  of  Montreal,  in  funds  current  in 
the  city  of  New  York,  it  was  held  thai  in  esti- 
mating the  liability  of  the  insurers  upon  the 
occurrence  of  a  loss  the  premium  upon  gold 
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cc.  Deductions.  —  Deductions  for  drawbacks  allowed  on  exportation  are  not 
to  be  made.1  Nor  are  deductions  to  be  made  for  duties,  for  the  payment  of 
which  damaged  goods  are  exempted,2  and  a  stipulation  in  an  open  policy 
for  a  reduction  of  a  certain  per  cent,  of  the  loss  is  ineffective,  for  to  ascertain 
the  value  of  the  property  the  deduction  must  be  added  to  the  value  of  the 
property  to  make  up  the  insurable  value.3 

c  Valued  Policies — (i)  Definition. — A"  valued"  policy  is  one  in 
which  the  parties  have  stated  a  particular  sum  as  the  value  of  the  interest  or 
property  insured.4 

(2)  Construction  of  Policy.  —  It  must  clearly  appear  that  the  amount  stated 
was  intended  as  a  valuation.5  Where  the  valuation  of  goods  can  only  be 
determined  in  case  of  loss  by  proof  of  the  market  price,  the  policy  is  not  a 
valued  policy.® 

(3)  Valuation  of  Property  or  Interest. — The  valuation  is  presumed  to  be 
the  valuation  of  the  interest  of  the  insured  in  the  property,  not  that  of  the 
property  itself.7 

(4)  Separate  Valuations.  — Separate  valuations  in  a  policy  indicate  separate 
subjects  of  insurance,  and  the  contract  will  be  enforced  distributively  as  to  the 
particulars  under  each  valuation  considered  as  a  whole.8 

(5)  How  Value  Estimated  and  Distributed — (a)  Presumptions.  —  A  valuation 
at  a  round  sum  is  presumed  to  include  premiums  of  insurance.9  Where  the 
proceeds  of  the  outward  cargo  are  to  purchase  the  homeward,  and  the  insur- 


4  B.  &  Aid.  582,  6  E.  C.  L.  610;  Winter  v. 
Haldimand,  2  B.  &  Ad.  649.  22  E.  C.  L  155. 

1.  Deductions  for  Drawbacks.  —  Minturn  v. 
Columbian  Ins.  Co.,  10  Johns.  (N.  Y.)  75; 
Gahn  v.  Broome.  1  Johns.  Cas.  (N.  Y.;  120. 

2.  Returned  Duties.  —  Cory  v.  Boylston  F.  & 
M.  Ins.  Co.,  107  Mass.  140,  9  Am.  Rep.  14. 

3.  Stipulated  Deductions.  —  Cox  v.  Charleston 

F.  &  M.  Ins.  Co.,  3  Rich.  L.  (S.  Car.)  331,  45 
Am.  Dec.  771.  But  see  Louisville  M.  &  F. 
Ins.  Co.  v.  Bland,  9  Dana  (Ky.)  143. 

4.  Agreement  as  to  Value.  — ■  Notwithstanding 
that  a  policy  of  insurance  is  a  contract  of  in- 
demnity, it  to  be  taken  with  this  qualification, 
that  the  parties  may  agree  beforehand  in  esti- 
mating Ihe  value  of  the  subject  insured,  by- 
way of  liquidated  damages.  Irving  v.  Man- 
ning, 6  C.  B.  391,  60  E.  C.  L.  391,  1  H.  L.  Cas. 
2S7.    See  also  Franco  v.  Natusch,  I  Tyrw.  & 

G.  401. 

5.  Intention  to  Value  Must  Clearly  Appear.  — 

Hemmenway  v.  Eaton,  13  Mass.  108.  See 
also  Wilson  v.  Nelson,  5  B.  &  S.  354,  117  E. 
C.  L.  354,  10  Jur.  N.  S.  1044;  Williams 
v.  Continental  Ins.  Co.,  24  Fed.  Rep.  767; 
Snowden  v.  Guion,  101  N.  Y.  458;  Mumford 
v.  Hallett,  1  Johns.  (N.  Y.)  434;  Ogden  v. 
Columbian  Ins.  Co.,  10  Johns.  (N.  Y.)  273. 

Indorsement  in  Running  Policy.  —  A  running 
policy  of  marine  insurance  contained  a  stipula- 
tion that  no  shipments  should  be  considered 
as  insured  until  approved  and  indorsed  on  the 
policy,  the  valuation  to  be  fixed  by  the  in- 
dorsement. It  was  held  that  the  policy  was 
not  an  open  but  a  valued  one;  that  indorse- 
ment of  a  shipment  and  the  valuation  thereof 
constituted  a  separate  and  disiinct  contract  of 
insurance;  and  that  the  contract  was  not  com- 
plete as  to  any  specific  shipment  until  the 
valuation  1  hereof  was  indorsed  on  the  policy. 
Schaefer  v.  Baltimore  Marine  Ins.  Co.,  33  Md. 
109. 

A  statement  in  the  policy  that  by  agreement 


the  goods  are  valued  at  a  certain  sum,  which 
includes  a  certain  lesser  amount  for  advances 
on  freight,  was  held  to  insure  a  valued  cargo 
at  the  gross  amount.  Thames,  etc.,  Marine 
Ins.    o.  v.  Pilts,  (1893)  1  Q.  B.  476. 

6.  Market  Price  as  Controlling.  —  Williams  v. 
Continental  Ins.  Co.,  24  Fed.  Rep.  767. 

7.  Interest,  Not  Property,  Presumed  to  Be  Valued. 
—  Feise  v.  Aguilar,  3  Taunt.  506;  Watson  v.  In- 
surance Co.  of  North  America,  3  Wash.  (U.  S.)i. 

Thus,  where  the  policy  was  on  one-fourth  of 
a  vessel  valued  at  five  thousand  five  hundred 
dollars,  it  was  held  that  the  valuation  applied 
to  the  one-fourth  interest,  not  to  the  whole 
vessel.  Post  v.  Phoenix  Ins.  Co.,  10  Johns. 
(N.  Y.)  79.  To  the  same  effect  under  a  policy 
on  freight,  see  Allison  v.  Bristol  Marine  Ins. 
Co.,  1  App.  Cas.  209. 

Premium  Included  in  Valuation.  —  Where  an 
insurance  was  effected  upon  nine  thousand 
dollars  on  a  ship  valued  at  eighteen  thousand 
dollars,  at  a  premium  of  forty-five  per  cent., 
the  assured  being  in  fact  the  owner  of  one-third 
only,  but  not  disclosing  his  interest,  it  was 
held  in  the  case  of  a  total  loss  that  he  could  re- 
cover the  entire  amount,  as  it  would  be  con- 
sidered that  he  intended  to  include  the  premium 
in  the  amount  insured.  Mayo  v.  Maine  F.  & 
M.  Ins.  Co.,  12  Mass.  259. 

8.  Separate  Valuations.  —  Merchants'  Steam- 
ship Co.  v.  Commercial  Mut.  Ins.  Co.,  51  N. 
Y.  Super.  Ct.  444. 

Where  a  number  of  boxes  of  lemons,  com- 
posing the  cargo  of  a  ship,  were  insured  by  a 
single  contract  of  insurance  on  the  whole  num- 
ber of  boxes,  it  was  held  that  the  valuation 
of  the  lemons  in  the  policy  of  insurance,  at  so 
much  per  box,  did  not  make  the  insurance  an 
insurance  on  each  box.  Hernandez  v.  Sun 
Mut.  Ins.  Co.,  6  Blatchf.  (U.  S.)  317. 

9.  Premiums  Presumed  to  Be  Included.  —  Mayo 
v.  Maine  F.  &  M.  Ins.  Co.,  12  Mass.  259;  I 
Arnould  Mar.  Ins.  (6th  ed.),  §  1201. 
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ance  is  for  the  voyage  out  and  home,  the  valuation  of  the  outward  cargo  is 
presumed  to  be  the  valuation  of  its  whole  proceeds  for  the  return  voyage  or 
for  subsequent  passages.1 

(b)  Value  of  Vessel.  — In  estimating* the  value  of  a  ship  for  the  purpose  of 
the  valuation,  the  same  rules  hold  as  in  the  case  of  open  policies.2  The  value 
of  the  vessel  cannot  be  diminished  by  proof  of  wear  and  tear,  and  of  the  con- 
sumption of  stores,  etc.,  since  the  beginning  of  the  risk.3 

(c)  Value  of  Cargo.  — ■  But  in  the  case  of  cargo,  the  valuation  may  not  only 
include  the  first  cost,  charges,  and  expenses,  but  also  expected  profit,  duty,  and 
landing  charges.* 

(d)  Distribution  of  Value.  — Where  the  valuation  is  a  round  sum  on  more  than 
one  subject,  as  on  ship  and  freight,  or  ship,  cargo,  and  freight,  it  seems  that 
the  valuation  may  be  distributed  among  them  in  the  proportion  which  the 
actual  value  of  each  bears  to  their  combined  actual  value.5  The  valuation  in 
the  case  of  a  cargo  policy  is  generally  distributed  among  the  articles  consti- 
tuting the  cargo,  a  specific  value  being  assigned  to  each  class  of  articles.6 

(6)  Conclusiveness  of  Valuation  —  (a)  General  Rule.  —  The  valuation  stated 
is  conclusive,  except  in  case  of  fraud,  and  the  insured  may  recover  the  full 
sum  in  the  event  of  a  loss  although  in  truth  his  actual  interest  was  much  less 
valuable;  and  this  rule  obtains  in  all  maritime  countries.7 


1.  Proceeds  or  Returns  of  Outward  Cargo.  — 
M'Kim  v.  Phoenix  Ins.  Co.,  2  Wash.  (U.  S.)  89; 
Haven  v.  Gray,  12  Mass.  71;  Whitney  v. 
American  Ins.  Co.,  3  Cow.  (N.  Y.)  210,  5  Cow. 
(N.  V.)  712,  2  Phillips  Ins.  (5th  ed.),  §  1197, 
119S;  1  Arnould  Mar.  Ins.  (6th  ed  )  316. 

2.  Value  of  Vessel.  —  1  Arnould  Mar.  Ins.  311. 

3.  Not  Diminished  by  Losses  During  Voyage.  — 
Shi  ve  v.  FeLon,  2  East  109. 

i.  Value  of  Cargo.  —  Ushpr  v.  Noble,  12  East 
639;  Forbes  v.  Aspinall,  13  East  323;  Cory  v. 
Bnylston  F.  &  M.  Ins.  Co.,  107  Mass.  140,  9 
Am .  Rep.  14.;  1  Arnould  Mar.  Ins.  (6th  ed.)  303. 

Law  of  Place  Controls.  —  In  a  policy  on  goods 
effected  in  New  York  at  the  rate  of  twelve  cents 
per  pound,  English  pounds  are  understood, 
though  the  invoice  specifies  the  weight  10  be 
French.    Gracie  v.  Bowne,  2  Cai  (N.  Y.)  30. 

5.  Distribution  of  Value. —  1  Arnould  Mar.  Ins. 
(6th  ed.)  317. 

In  Stocker  v.  Harris,  3  Mass.  409,  the  court 
was  equally  divided  whether  or  not  a  valuation 
in  a  lump  sum  on  a  ship,  freight,  and  cargo  was 
void  for  uncertainty.  But  in  the  subsequent 
case  of  Faris  v.  Newburyport  Marine  Ins.  Co., 
3  Mass.  476,  where  the  insurance  was  on 
"  cargo  or  freight,  or  both,  or  either,"  the 
court  distributed  the  valuation. 

6.  In  Case  of  Cargo  Policy.  ■ —  1  Arnould  Mar. 
Ins.  (6th  ed.)  314. 

But  this  is  not  essential,  for  if  the  kinds  of 
goods  are  unknown  a  policy  may  be  taken  out 
on  "  goods  thereafter  to  be  declared  and 
valued."  But  it  will  be  regarded  as  an  open 
policy  unless  a  declaration  and  valuation  is 
made  before  the  loss.  Harman  v.  Kingston, 
3  Campb.  150;  Craufurd  v.  Hunter,  8  T.  R.  15, 
not°:  Arnould  Mar.  Ins.  (6ih  ed.)  315. 

"Cargo  or  Freight."  —  Insurance  "  on  cargo 
or  freight,"  "  both  or  either,  to  the  amount  in- 
sured," is  an  insurance  of  freight  or  cargo,  if, 
in  the  event,  the  insured  has  only  one  of  these 
descriptions  of  property  at  risk  in  the  voyage 
insured;  and  if  he  should  have  both  at  risk, 
then  ii  is  an  insurance  of  both  proportionably 
to  the  interest  of  the  insured  in  the  subjects 


respectively.  Faris  v.  Newburyport  Marine 
Ins.  Co.,  3  Mass.  476. 

7.  Valuation  Conclusive  in  Absence  of  Fraud  — 
England.  —  MacNair  v.  Coulter,  4  Bro.  P.  C. 
(Toml.  ed.)  450;  Lewis  v.  Rucker,  2  Burr.  1167; 
Shawe  v.  Felton,  2  East  log;  Marshall  v. 
Parker,  2  Campb.  69;  North  of  England  Iron 
Steamship  Ins.  Assoc.  v.  Armstrong,  L.  R.  5 
Q.  B.  244;  Lidgett  v.  Secretan,  L.  R.  6  C.  P. 
616;  Aubert^.  Jacobs,  Wightw.  118;  Wilson  v. 
Wordil,  Fac.  Dec.  (1781-1789)  207;  Young 
v.  Dear,  Fac.  Dec.  (1796-1801)  140;  Rhand  v. 
Robb,  Fac.  Dec.  (1801-1807)  433;  Smith  v. 
Flemming,  12  C.  C.  Sc.  138,  22  Sc.  Jur.  7;  Irv- 
ing v.  Manning,  6  C.  B.  391,  60  E.  C.  L.  391,  1 
H.  L.  Cas.  287;  Barker  v.  Janson,  L.  R.  3  C. 
P.  303;  Forbes  7,.  Aspinall,  13  East  323;  Rick- 
man  v.  Carstairs,  2  N.  &  M.  562;  McCuaig  v. 
Unity  F.  Ins.  Assoc. ,9  U.  C.  C.  P.  85. 

United  States.  —  Kidd  v.  Greenwich  Ins.  Co., 
35  Fed.  Rep.  351;  Hodgson  v.  Marine  Ins.  Co., 
5  Cranch  (U.  S.)  100,  6  Cranch  (U.  S.)  206,  7 
Cranch  (U.  S.)  332;  Alsop  v.  Commercial  Ins. 
Co.,  1  Sumn.  (U.  S.)  451;  Griswold  v.  Union 
Mut.  Ins.  Co.,  3  Blatchf.  (U.  S.)  231;  The  St. 
Johns,  101  Fed.  Rep.  469. 

Louisiana .  —  Cole  v.  Louisiana  Ins.  Co.,  2 
Marl.  N.  S.  (La.)  165;  Brooke  v.  Louisiana 
State  Ins.  Co.,  4  Marl.  N.  S.  (La.)  640;  Akin 
v.  Mississippi  M.  &  F.  Ins.  Co.,  4  Mart.  N.  S. 
(La.)  661;  Hinck  v.  Home  Ins.  Co.,  19  La. 
Ann.  527. 

Maine. — Cushman  v.  North- western  Ins. 
Co.,  34  Me.  487. 

Maryland.  —  Patapsco  Ins.  Co.  v.  Biscoe,  7 
Gill  &  J.  (Md.)  293,  28  Am.  Dec.  219. 

Massachusetts.- — Clark  v.  Ocean  Ins.  Co.,  16 
Pick.  (Mass.)  289;  Forbes  v.  Manufacturers' 
Ins.  Co.,  1  Gray  (Mass.)  371;  Mutual  Marine 
Ins.  Co.  v.  Munro,  7  Gray  (Mass.)  246;  Board- 
man  v.  Boston  Marine  Ins.  Co.,  146  Mass.  442; 
Coolidge  v.  Gloucester  Marine  Ins.  Co.,  15 
Mass.  341;  Robinson  v.  Manufacluiers'  Ins. 
Co.,  1  Met.  (Mass.)  147;  Fuller  v.  Boston  Mut 
F.  Ins.  Co.,  4  Met.  (Mass.)  206;  Phoenix  Ins 
Co.  v.  McLoon,  100  Mass.  475;  Lovering  v 
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(b)  Effect  of  Overvaluation.  —  Gross  overvaluation  is  presumptive  evidence  of 
fraudulent  intent  strong  in  proportion  to  the  excess,  but  such  presumption 
maybe  repelled  by  proof;1  and  a  fraudulent  overvaluation  with  intent  to 
cheat  the  underwriters  will  so  vitiate  the  contract  that  the  insured  cannot 
recover  even  for  the  actual  value.3 

(o)  Subjects  of  Inquiry.  —  The  court  may,  however,  inquire  whether  the  insured 
had  any  interest  in  the  property  valued,3  or  whether  the  true  subject-matter 
is  properly  insured  under  the  subject  insured,4  or  whether  all  the  property 
valued  has  ever  been  at  risk,  for  the  insured  can  recover  only  for  what  has 
been  at  risk.5 

(d)  In  Case  of  Partial  Loss.  —  In  case  of  a  partial  loss,  the  general  rule  now  is 
'that  the  valuation  is  not  to  be  opened.  Such  at  least  is  the  rule  in  England 
and  in  most  of  the  United  States.® 


Mercantile  Marine  Ins.  Co.,  12  Pick.  (Mass.) 

348. 

Missouri.  —  Lockwood  v.  Atlantic  Mul.  Ins. 
Co.,  47  Mo.  50;  Lockwood  v.  Sangamo  Ins. 
'  Co.,  46  Mo.  71. 

New  York.  —  Whitney  v.  American  Ins.  Co., 
3  Cow.  (N.  Y.)  210;  American  Ins.  Co.  v.  Whit- 
ney, 5  Cow.  (N.  Y.)  712;  Sturm  v.  Atlantic 
Mut.  Ins.  Co.,  63  N.  Y.  77,  affirming  38  N.  Y. 
Super.  Ct.  281;  Providence,  etc.,  Steamship  Co. 
v.  Phcenix  Ins.  Co.,  89  N.  Y.  559;  Huth  v.  New 
York  Mut.  Ins.  Co.,  8  Bosw.  (N.  Y.)  538. 

Ohio.  —  Howell  v.  Cincinnati  Ins.  Co.,  7 
Ohio  (pt.  i.)  276. 

Pennsylvania.  —  Dumas  v.  U.  S.  Insurance 
'Co.,  12  S.  &  R.  (Pa.)437;  Pritchet  v.  Insurance 
'  Co.  of  North  America,  3  Yeates  (Pa.)  458. 

1.  Gross  Overvaluation  Presumption  of  Fraud.  — 
Barker  v.  Janson,  L.  R.  3  C.  P.  303;  Sturm  v. 
Atlantic  Mut.  Ins.  Co.,  63  N.  Y.  77,  affirming 
38  N.  Y.  Super.  Ct.  281;  Catron  v.  Tennessee 
Ins.  Co.,  6  Humph.  (Tenn.)  176. 

2.  Vitiating  Insurance.  —  Haigh  v.  De  la 
Cour,  3  Campb.  319;  Amery  v.  Rogers,  1  Esp. 
207. 

3.  Valuation  Not  Conclusive  as  to  Insurance.  — 

Williams  v.  North  China  Ins.  Co.,  I  C.  P.  D. 
757- 

4.  Not  Conclusive  as  to  Proper  Designation.  — 

As  where  live  animals  were  attempted  to  be 
insured  under  the  designation  of  "  cargo," 
Wolcott  v.  Eagle  Ins.  Co.,  4  Pick.  (Mass.)  429; 
or  whether  passage  money  for  coolies,  which 
had  been  considered  in  fixing  the  valuation, 
could  properly  be  insured  as  "freight,"  Denoon 
v.  Home,  etc.Assur.  Co.,  L.  R.  7  C.  P.  341. 

5.  Not  Conclusive  as  to  Whether  All  Value  In- 
tended Is  at  Risk  —  England.  —  Williams  v. 
North  China  Ins.  Co.,  1  C.  P.  D.  757;  Le  Pyre 
v.  Farr,  2  Vern.716;  Amery  v.  Rogers,  1  Esp. 
207;  Patrick  v.  Eames,  3  Campb.  441;  Rick- 
man  v.  Carstairs,  5  B.  &  Ad.  651,  27  E.  C.  L. 
147;  Forbes  v.  Aspinall,  13  East  323;  Forbes 
v.  Cowie,  1  Campb.  520;  Tobin  v.  Harford,  17 
C.  B.  N.  S.  528,  112  E.  C.  L.  528,  10  Jur.  N.  S. 
850.  See  Tobin  v.  Harford,  13  C.  B.  N.  S.  791, 
106  E.  C.  L.  791,  9  fur.  N.  S.  992. 

United  States.  —  Watson  v.  Insurance  Co.  of 
North  America,  3  Wash.  (U.  S.)  r;  Alsop  v. 
Commercial  Ins.  Co.,  1  Sumn.  (U.  S.)  451. 

Louisiana.  —  Brooke  v.  Louisiana  State  Ins. 
Co.,  4  Mart.  N.  S.  (La.)  640. 

Massachusetts.  —  Coolidge  v.  Gloucester 
Marine  Ins.  Co.,  15  Mass.  34r;  Wolcott  v. 
Eagle  Ins.  Co..  4  Pick.  (Mass.)  429;  Haven  v. 
Gray,  12  Mass.  77. 


New  York.  —  Atlantic  Ins.  Co.  v.  Lunar,  1 
Sandf.  Ch.  (N.  Y.)  91;  Murray  v.  Columbian 
Ins.  Co.,  11  Johns.  (N.  Y.)  302. 

Advances  against  Valued  Freight.  —  The  court 
in  the  case  of  valued  policy  on  freight  may 
look  into  the  elements  of  which  the  valuation 
was  made  up  to  ascertain  whether  the  freight 
intended  to  be  so  valued  was  the  full  freight 
or  the  freightafter  deducting  certain  advances 
made  against  freight  by  the  charterer's  agents, 
such  question  becoming  material  for  the  pur- 
pose of  ascertaining  whether  the  ship  owner 
was  interested  in  the  whole  of  the  subject- 
matter  of  insurance,  and  whether  to  any  extent 
the  loss  had  been  satisfied  under  another  policy 
effected  by  the  charterers  on  advances  against 
freight.  Williams  v.  North  China  Ins.  Co.,  1 
C  P.  D.757- 

6.  Partial  Less  —  Valuation  Not  Opened  —  Eng- 
land.—  Lewis  v.  Rucker,  2  Burr.  1167;  Usher 
v.  Noble,  12  East  639;  Tunno  v.  Edwards,  12 
East  488;  Forbes  v.  Aspinall,  13  East  323;  Gold- 
smid  v.  Gillies,  4  Taunt.  803;  Irving  v.  Man- 
ning, 1  H.  L.  Cas.  287,  6  C.  B.  391,  60  E.  C.  L. 
391,  2  C.  B.  784,  52  E.  C.  L.  784,  1  C.  B.  168. 
50  E.  C.  L.  168,  overruling  Le  Cras  v.  Hughes, 

3  Dougl.  81,  26  E.  C.  L.  .41 ;  Erasmus  v.  Banks, 
cited  in  2  East  113;  Shawe  v.  Felton,  2  East  109. 

United  States.  —  Bentaloe  v.  Pratt,  Wall. 
(C.  C.)  58;  Griswold  v.  Union  Mut.  Ins.  Co.,  3 
Blatchf.  (U.  S.)  231. 

Mississippi.  —  Natchez  Ins.  Co.  v.  Buckner, 

4  How.  (Miss.)  80;  Stanton  v.  Natchez  Ins. 
Co.,  5  How.  (Miss.)  744. 

The  Rule  in  Massachusetts  is  otherwise.  In 
case  of  partial  loss  the  valuation  is  opened. 
Clark  v.  United  F.  &  M.  Ins.  Co.,  7  Mass.  365, 

5  Am.  Dec.  50;  Bedford  Commercial  Ins.  Co. 
v.  Parker,  2  Pick.  (Mass.)  r,  13  Am.  Dec.  388; 
Brewer  v.  American  Ins.  Co.,  123  Mass.  78. 

Forbes  v.  Manufacturers'  Ins.  Co.,  I  Gray 
(Mass.)  3/r ,  was  the  case  of  a  partial  loss  on 
chests  or  boxes  of  tea,  under  a  policy  where 
the  value  was  fixed  at  the  value  in  the  invoice, 
with  an  advance  of  twenty  per  cent.,  and  it  was 
held  that  in  such  case,  where  the  subject  of 
insurance  was  capable  of  separation  into  parts 
or  parcels,  the  valuaiion  in  the  policy  might 
be  taken  as  a  standard  price  and  a  proportional 
part  charged  upon  the  insurers  as  upon  a 
valued  policv. 

Valuation  in  Determining  Constructive  Total 
Loss.  —  As  to  whether  the  valuation  is  conclu- 
sive in  determining  the  value  to  settle  a  con- 
structive total  loss,  see  the  title  Abandonment 
and  Total  Loss,  vol.  1,  p.  18. 
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(e)  Where  There  Is  Other  Insurance  —  aa.  Valued  Policies  on  Same  Risk.  —  In  the 
case  of  two  or  more  valued  policies  on  the  same  risk  where  different  valuations 
are  fixed  on  the  interest  insured,  the  valuation  in  one  policy  sets  no  limit  to 
the  sum  recoverable  on  the  other;  1  but  the  sum  recoverable  on  the  one  will 
go  in  reduction  of  the  amount  recoverable  on  the  other.*  Where  the  valua- 
tion is  the  same  in  both  policies  the  insured  is,  of  course,  bound  by  that  sum 
and  cannot  recover  beyond  it.3 

66.  Valued  Policies  on  Different  Risks.  —  In  the  case  of  valued  policies  upon 
the  same  interest,  but  on  different  risks,  these  rules  do  not  apply,  and  the 
same  insurer  has  been  held  liable  for  successive  losses  occurring  on  different 
risks,  to  the  full  amount  recoverable  on  each  policy,  notwithstanding  that  the 
second  was  a  total  loss  occurring  before  a  partial  loss  on  a  prior  risk  had  been 
repaired.4 

cc.  Valued  and  Open  Policies  on  Cargo.  —  In  the  case  of  a  valued  policy  on  part 
of  the  cargo,  and  a  prior  open  policy  on  the  entire  cargo,  the  valued  cargo  is 
to  be  reckoned  at  the  valuation  in  the  policy  in  determining  whether  the 
interest  of  the  insured  has  been  exhausted  by  the  prior  open  policy.5  Where 
both  policies  cover  the  entire  cargo,  the  valuation  in  the  valued  policy  applies 
only  to  such  portion  of  the  cargo  as  is  not  exhausted  by  the  prior  open  policy 
estimated  as  in  the  case  of  open  policies.6 

(f)  Where  Freight  Is  Insured  —  aa.  Deductions.  —  Deductions  for  possible  expenses 
of  earning  the  freight  insured  by  a  valued  policy  are  not  to  be  made,7  though 
freight  advanced  or  earned  must  be  deducted.8 


1.  Different  Valuations  on  Same  Risk.  — ■  Bous- 
fietd  v.  Barnes,  4  Campb.  228;  Murray  v.  Penn- 
sylvania Ins.  Co  ,  2  Wash.  (U.  S.)  186. 

2.  Recovery  on  One  Goes  to  Reduce  the  Other.  — 
Bruce  v.  Jones,  1  H.  &  C.  769,  9  Jur.  N.  S. 
628;  Kenny  v.  Union  Marine  Ins.  Co.,  13  Nova 
Scotia  313;  The  Main  (1894)  P.  320;  Murray  v. 
Pennsylvania  Ins.  Co.,  2  Wash.  (U.  S.)  186. 
But  see  Watson  v.  Insurance  Co.  of  North 
America,  3  Wash.  (U.  S.)  1 ;  Kenny  v.  Clarkson, 
I  Johns.  (N.  Y.)  385,  3  Am.  Dec.  336. 

3.  Same  Valuations.  —  Irving  v.  Richardson,  1 
M.  &  Rob.  153,  2  B.  &Ad.  193,  22  E.  C.  L.  59; 
Morgan  v.  Price,  4  Exch.  615. 

4.  Different  Risks.  —  Lidgel  t  v.  Secretan,  L. 
R.  6  C.  P.  616.  This  was  the  case  of  two  poli- 
cies on  a  ship  for  different  amounts,  one  upon 
the  voyage  out,  and  for  thirty  days  after 
arrival,  and  the  other  upon  the  homeward 
voyage  at  and  from  the  outward  port.  The 
vessel  struck  upon  a  reef  on  her  outward 
voyage,  received  considerable  damage,  and 
went  to  the  outward  port.  The  repairs 
/endered  necessary  by  the  disaster  were  com- 
menced but  were  not  finished  when  the  out- 
ward policy  expired ;  and  after  the  expiration 
of  the  first  policy,  and  after  the  risk  under 
the  second  had  attached,  the  ship  was  totally 
destroyed  by  fire.  It  was  held  that  the  losses 
were  to  be  assessed  upon  each  policy  sep- 
arately, as  if  the  other  did  not  exist;  that 
upsn  the  first  policy  the  assured  were  entitled 
to  recover  to  the  extent  to  which  the  ship 
deteriorated  in  value  by  the  happening  of  the 
accident,  to  be  measured  by  what  the  neces- 
sary repairs  would  have  cost,  and  that  they 
were  entitled  to  recover  for  a  total  loss  on  the 
second  policv.  See  also  Providence  Washing- 
ton Ins.  Co.  v.  Browning,  (C.  C.  A.)  50  Fed. 
Rep.  613,  affirming  46  Fed.  Rep.  119,  where,  in 
addition  to  insurance  on  the  vessel  to  its  full 


valuation,  there  was  also  insurance  "on  ad- 
vances." 

5.  Valued  and  Open  Policies  on  Cargo.  —  Pleas- 
ants v.  Maryland  Ins.  Co.,  8  Cranch  (U.  S.)  55; 
Kane  v.  Commercial  Ins.  Co.,  8  Johns.  (N.  Y.) 
229;  Minturn  v.  Columbian  Ins.  Co.,  10  Johns. 
(N.  Y.)  75. 

6.  M'Kim  v.  Phoenix  Ins.  Co.,  2  Wash.  (U. 
S.)  89. 

Thus,  in  Craig  v.  Murgatroyd,  4  Yeates  (Pa.) 
161,  where  there  had  been  a  total  loss  of  a 
cargo  of  coffee  insured  by  an  open  policy  for 
twelve  thousand  dollars,  and  by  a  subsequent 
policy  at  a  valuation  of  twenty  cents  per  pound, 
it  was  held  that  the  assured  could  recover 
on  the  second  policy  only  the  value  of  as  many 
pounds  at  twenty  cents  per  pound  as  the 
amount  received  on  the  first  policy  did  not  pay 
for  at  the  actual  price  of  the  coffee  as  estimated 
under  an  open  policy. 

7.  No  Deductions  Made  for  Earning  Freight.  — 
Williams  v.  London  Assur.  Co.,  1  M.  &  S.  318; 
Hart  v.  Delaware  Ins.  Co.,  2  Wash.  (U.  S.)  346; 
Coolidge  v.  Gloucester  Marine  Ins.  Co.,  15 
Mass.  341 ;  Lockwood  v.  Atlantic  Mut.  Ins.  Co., 
47  Mo.  50;  Davy  v.  Hallett,  3  Cai.  (N.  Y.)  16, 
2  Am.  Dec.  241. 

8.  Advances  and  Freight  Earned  Are  Deducted. 
—  Robertson  v.  Marjoribanks,  2  Stark.  573; 
Hughes  v.  Union  Ins.  Co.,  8  Wheat.  (U.  S.) 
294. 

In  Dumas  v.  U.  S.  Insurance  Co.,  12  S.  & 
R.  (Pa.)  437,  freight  was  valued  at  seven 
thousand  five  hundred  dollars.  The  ship 
owner  also  owned  two-thirds  of  the  cargo. 
He  abandoned  to  the  underwriters,  who 
claimed  of  him  the  difference  between  the 
freight  of  one-third  and  seven  thousand  five 
hundred  dollars.  It  was  held  that  he  was 
bound  to  pay  only  the  regular  rate  of  freight 
for  his  two-thirds  of  the  cargo,  and  that  the 
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bb.  Successive  Stages  of  Voyage.  — Where  the  voyage  consists  of  successive 
stages,  the  valuation  is  to  be  taken  as  that  of  each  successive  freight.  It 
may,  however,  be  shown  to  be  the  aggregate  of  the  successive  freight.1 
Where  part  of  the  freight  is  payable  at  the  outward  port  and  the  balance  at 
the  return  port,  the  contract  is  not  divisible,  and  in  the  event  of  a  loss  on 
the  outward  voyage  the  whole  amount  is  recoverable.* 

2.  Total  Loss  —  a.  In  General.  —  The  general  subject  of  total  or  con- 
structive total  loss,  and  the  right  to  abandon,  is  treated  elsewhere  in  this 
work.3 

b.  Measure  of  Indemnity  —  (i)  Valued  Policy.  —  Where  there  is  a  total 
loss  of  the  subject-matter  insured  under  a  valued  policy,  the  measure  of 
indemnity  is  the  sum  fixed  by  the  policy.4 

(2)  Open  Policies.  —  Where  there  is  a  total  loss  of  the  subject-matter 
insured  under  an  open  or  unvalued  policy,  the  measure  of  indemnity,  subject 
to  the  limit  of  the  sum  insured  and  express  provisions  in  the  policy,  is  the 
insurable  value  of  the  subject-matter  insured.5 

3.  General  Average  Losses.  —  The  whole  subject  of  general  average  losses, 
and  the  insurer's  liability  to  contribute,  is  treated  elsewhere  in  this  work.6 

4.  Particular  Average  and  Partial  Loss  —  a.  Particular  Average  Defined. 
—  The  particular  average  loss  is  a  loss  caused  by  a  peril  insured  against,  which 
is  not  a  general  average  loss,  and  which  falls  exclusively  on  the  owner  or  other 
person  interested  in  insurable  property,  giving  him  no  right  of  contribution 
against  other  persons  who  may  be  interested  in  the  common  marine 
adventure.7 

Inaccurate  Use  of  Word  "Average."  —  The  term  "  particular  average  "  is  a  very 
inaccurate  expression,  as  a  particular  average  loss  is  in  fact  no  average  at  all, 
and  the  term  is  used  to  distinguish  between  general  average  losses,  and  such 
losses,  less  than  total,  as  do  not  come  within  that  designation.8 

b.  Distinction  Between  General  and  Particular  Average.  —  The 
subjects  of  general  average  and  particular  average  have  really  very  little  in 
common. 

amount  of  the  valuation  was  immaterial  on  2.  Contract  Not  Divisible.  —  Meech  v.  Phila- 
this  point.  delphia  F.,  etc.,  Nav.  Ins.  Co.,  3  Whart.  (Pa.) 

Where  the  value  stipulated  is  greater  than  473. 
the  actual  value  of  the  freight  at  risk  and  some  3.  Abandonment  and  Total  Loss.  —  See  the  title 
freight  has  been  paid  in  advance,  the  valuation  Abandonment  and  Total  Loss,  vol.  1,  p  4. 
in  the  policy  will  be  reduced  by  an  amount  4.  Measure  of  Indemnity  under  Valued  Policy, 
equal  to  the  proportion  of  the  prepaid  freight  — Irving  v.  Manning,  1  H.  L.  Cas.  305;  Sailing 
to  the  gross  freight,  and  the  difference  will  be  Ship  Blairmore  Co.  v.  Macredie,  (1898)  A. 
taken  as  the  value  at  risk.  The  Main,  (1894.)  C.  610;  Arnould  Mar.  Ins.,  p.  757 ;  2  Phillips 
P.  320.  Ins.,  §  1744. 

1.  Successive  Stages  of  Voyage.  —  Virginia  Val-         5.  Measure  of  Indemnity  under  Open  Policy. — 
ley  Ins.  Co.  v.  Mordecai,  22  How.  (U.  S.)  in;      Irving  v.  Manning,  1  H.  L.  Cas.  305;  Arnould 
Thwing  v.  Washington  Ins.    Co.,    10   Gray      Mar.  Ins.  IT56;  2  Phillips  Ins.,  §  1744. 
(Mass.)  443;    2   Phillips    Ins.   (5th   ed.),   §        6.  See  the  title  General  Average,  vol.  14, 
1208.  p.  952. 

An  Insurance  on  Valued  Freight  for  a  voyage  7.  Particular  Average.  —  Kidston  v.  Empire 
to  certain  places  is  upon  the  separate  and  dis-  Marine  Ins.  Co.,  L.  R.  1  C.  P.  544;  Price  v. 
tinct  voyages  during  the  prosecution  of  which  A  1  Ship,  Small  Damage  Ins.  Assoc.,  22  Q.  B. 
distinct  freights  are  at  risk  and  to  each  of  D.  590;  Chalmers  and  Owen  Dig.  Mar.  Ins., 
which  as  ihey  successively  come  into  existence  p.  81;  Arnould  Mar.  Ins  (6(h  ed.),  p.  927. 
the  whole  valuation  in  the  policy  will  be  ap-  8.  Inaccurate  Use  of  Word  "  Average."  —  Great 
plied,  and  a  loss  on  any  one  voyage  should  be  Indian  Peninsula  R.  Co.  v.  Saunders,  1  B.  & 
paid  for  accordingly.  PaUpsco  Ins.  Co.  v.  S.  41,  101  E.  C.  L.  41,  affirmed  2  B.  &  S.  266, 
Biscoe,  7  Gill  &  J.  (Md.)  293,  28  Am.  Dec. 219;  no  E.  C.  L.  266;  The  Copenhagen,  1  C.  Rob. 
Lincoln  v.  Boston  Marine  Ins.  Co.,  159  Mass.  243;  Padelford  v.  Boardman,  4  Mass.  540; 
337;  Davy  v.  Hallett,  3  Cai.  (N.  Y.)  16,  2  Am.  Orrok  v.  Commonwealth  Ins.  Co.,  21  Pick. 
Dec.  241.  (Mass.)  456,  32   Am.  Dec.    271;   Maude  & 

And  so  where  the  vessel  is  lost  after  earning  Pollock  on  Merch.  Shipp.  (2d  ed.)  27S;  Stevens 
her  outward  freight  the  insurer  is  not  entitled  and  Benecke  on  Average  (Phillips  ed.)  9,  57, 
to  a  reduction  of  such  freight  from  the  valua-  280;  Abbott  on  Shipping  (5th  Am.  ed  ),  p.  473; 
tion  in  the  policy.  Virginia  Valley  Ins.  Co.  v.  2  Parsons  Mar.  Ins.  378,  380:  2  Phillips  Ins.. 
Mordecai,  22  How.  (U.  S.)  in.  1422,  1424. 
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Terraa  Originally  Used  with  Reference  to  Method  of  Adjustment.  —  The  term  "average" 
in  connection  with  particular  average  began  to  be  used  in  foreign  ordinances 
and  by  foreign  writers  in  opposition  to  "general  average."  The  one  species  of 
loss  is  to  be  borne  generally  by  all  parties  concerned,  and  the  other  particu- 
larly by  one  of  them.1  But  the  distinction  between  the  two  is  not  only  in 
respect  of  adjustment  or  contribution,  but  the  fundamental  difference  lies  iu 
the  very  nature  and  origin  of  the  loss.  General  average  is  always  incurred 
by  a  voluntary  and  intentional  act  —  a  deliberate  throwing  away  of  property; 
particular  average  is  incurred  involuntarily,  and  is  an  accidental  loss  from 
vis  major* 

Nature  of  L03S  Regarded  Even  Where  There  Can  Be  No  Actual  Contribution.  —  And  SO 
where  there  is  no  occasion  for  an  actual  contribution,  and  where  there  can  be 
no  claim  for  one,  owing  to  the  presence  of  but  one  interest  or  subject,  the 
property  of  one  person,  yet  if  property  is  voluntarily  abandoned  and  sacrificed 
to  save  the  adventure,  the  loss  is  distinctively  a  general  average  loss  and  must 
be  so  regarded  in  reference  to  any  adjustment  necessary.3 

General  and  Particular  Averages  Not  Added  to  Make  Total  Constructive  Loss.  —  Therefore, 
a  general  average  loss  cannot  be  added  to  a  particular  average  to  make  up  a 
constructive  total  loss  in  an  action  against  the  underwriters;  and  this  is  true 
even  where  the  whole  amount  of  the  general  average  loss  falls  directly  upon 
the  subject  insured  without  any  contribution  on  account  of  the  absence  of 
other  contributory  interests.4 

Nor  Added  to  Make  Percentage  of  Loss  Within  Memorandum  Clause.  —  So  likewise  a 
general  average  is  not  to  be  added  to  a  particular  average  in  order  to  make 
up  a  partial  loss  of  a  certain  percentage  under  the  memorandum  clause,  which 
may  enable  the  insured  to  recover  from  the  underwriters.5 

c.  Particular  Average  and  Partial  Loss  —  Particular  Average  Not  Prop- 
erly So  Broad  as  Partial  Loss.  — Though  in  many  instances  particular  average  and 
partial  loss  are  convertible  terms,  yet  "particular  average"  has  acquired  a 
technical  signification  which  makes  that  term  more  restricted  in  its  applica- 
bility than  the  term  "  partial  loss."  Particular  average  is  a  loss  short  of  total 
which  is  not  a  general  average  loss.6 

But  the  Terms  Are  Used  Convertibly  and  Without  Distinction.  —  Generally  speaking, 
however,  particular  average  and  partial  loss  mean  the  same  thing,  and  are  con- 
vertible terms,  and  are  so  used  in  this  country  by  jurists  and  writers.7  No 
such  distinction  as  has  been  drawn  in  England®  between  particular  average 

1.  Original  Use  of  Term.  —  Stevens  and  Ben-  the  title  Abandonment  and  Total  Loss,  vol. 
ecke  on  Average  280;  2  Phillips  Ins.,  §  1422.  I,  p.  18. 

2.  Distinguishing  Characteristics.  —  Potter  v.  5.  General  and  Particular  Average  Not  Added  to 
Ocean  Ins.  Co.,  3  Sumn.  (U.  S.)  27;  Potler  v.  Make  Percentage  of  Loss  Within  Memorandum 
Piovidence  Washington  Ins.  Co.,  4  Mason  (U.  Clause. — See  infra,  this  section,  Exception  of 
S.)  298;  Greely  v.  Tremont  Ins,  Co.,  9  Cush.  Particular  Average  or  Partial  Loss. 

(Mass.)  419;  Padelford  v.  Boardman,  4  Mass.  6.  Particular  Average  and  Partial  Loss  Dis- 

548;    Paddock  v.  Commercial  Ins.  Co.,  104  tinguished.  —  Wadsworth  v.  Pacific  Ins.  Co.,  4 

Mass.  521.    See  article  on  the  "  Codification  of  Wend.  (N.  Y.)  34. 

the  Law  of  General  Average,"  by  H.  C.  Dow-  7.  Both  Terms  Generally  Mean  the  Same  Thing, 

dell,  in  the  Law  Quarterly  Rev.,  Jan.    1895,  — Costet  v.  Phoenix  Ins.  Co.,  2  Wash.  (U.  S.) 

p.  32.  51;  Wadsworth  v.  Pacific  Ins.  Co.,  4  Wend,  (N. 

3.  Difference  Fundamental  and  Not  Dependent  Y.)  34;  2  Parsons  Mar.  Ins.,  p.  377. 

on  Contribution. —  Potter  v.  Ocean  Ins.  Co.,  3  8.  The  Distinction  in  English  Law.  —  The  dis- 

Sumn.  (U.  S.)  27;  Potter  v.  Providence  Wash-  tinclion  drawn  by  many  English  authorities 

ington  Ins.  Co.,  4  Mason  (U.  S.)  298;  Greely  between  these  two  terms  is  that  partial  loss 

v.  Tremont  Ins.  Co.,  gCush.  (Mass. ) 41 5 ;  Sew-  signifies  the  total  loss  or  absolute  physical 

all  v.  U.  S.  Insurance  Co.,  11  Pick.  (Mess  )  90;  destruction  of  a  part  of  the  subject  insured, 

Ellicott  v.  Alliance  Ins.  Co.,  14  Gray  (Mass.)  while  particular  average  means  a  partial  loss 

318;    Pezant  v.  National  Ins.  Co.,  15  Wend.  by  deterioration  in  value,  through  sea  damage, 

(N.  Y.)  455.  where  the  thing  exists  in  specie,  or  a  loss  aris- 

4.  General  Average  Not  Added  to  Particular  ing  from  some  extraordinary  expense  to  be 
Average  for  Constructive  Total.  —  Potter  v.  Ocean  borne  by  that  subject.  Stevens  and  Benecke 
Ins  Co.,  3  Sumn.  (U.  S.)  27;  Greely  v.  Tre-  Aver.  281,  342;  2  Phillips  Ins.,  §  1422. 

mont  Ins.  Co.,  9  Cu^h.  (Mass.)  415.    And  see  In  accordance  with  this  distinction  it  was 
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and  partial  loss  is  recognized  in  the  United  States,  where  it  is  considered  that 
the  two  terms  are  practically  the  same,  and  that  the  loss  of  a  part  of  a  sub- 
ject is  as  much  a  particular  average  as  deterioration  in  value  owing  to  sea 
damage. 1 

d.  Liability  for  Partial  Loss  —  (i)  In  General.  —  The  insurers  are 
liable  for  a  partial  loss  or  a  particular  average  where  they  have  insured  the 
subject  on  which  the  partial  loss  falls,  and  when  such  loss  is  occasioned  by 
one  of  the  perils  or  risks  against  which  they  have  insured.2 

Merger  of  Partial  Loss  in  Total  Loss.  —  The  usual  rule  is  that  a  partial  loss  is 
merged  in  a  total  loss,  but  there  may  be  cases  in  which,  though  a  prior  dam- 
age is  followed  by  a  total  loss,  the  insured  nevertheless  have  rights  or  claims 
in  respect  of  that  prior  loss,  as  in  the  case  of  repairs  in  fact  made  in  con- 
sequence of  injuries  by  perils  of  the  sea  prior  to  the  happening  of  the  total 
loss;  and  it  is  not  material  in  such  case  that  the  liability  of  the  insurer  is 
greater  in  amount  than  the  sum  insured  in  the  policy.3  However,  a  subse- 
quent total  loss  will  merge  a  partial  loss  where  no  expense  has  been  incurred 
for  repairing  the  damages.4 

(2)  On  Goods  —  (a)  Injury  or  Loss  of  Part.  —  The  insurer  is  liable  for  any  dam- 
age suffered  by  the  goods,  or  deterioration  in  value,  or  the  physical  destruction 
of  a  distinct  part,  by  the  perils  insured  against.5 

(b)  Loss  on  Market.  —  But  he  is  not  liable  for  a  loss  caused  to  the  shipper  on 
account  of  the  state  of  the  market,6  or  by  a  sale  in  an  intermediate  port  not 


rormerly  held  in  England  that  when  under- 
writers were  by  the  terms  of  the  policy  ex- 
empted from  paying  particular  average  losses 
they  might,  nevertheless,  be  compelled  to  pay 
a  partial  loss  from  the  absolute  destruction  of 
a  part  of  the  subject,  or,  as  it  was  called,  total 
loss  pro  ianto.  Davy  v.  Milford,  15  East  559. 
This  case,  however,  may  be  regarded  as  over- 
ruled by  Ralli  v.  Janson,  6  El.  &  Bl.  422,  S8  E. 
C.  L.  422  (see  also  the  title  Abandonment  and 
Total  Loss,  vol.  1,  pp.  29,  30),  and  with  it, 
perhaps,  disappears  the  only  practical  result 
of  the  distinction  noticed  in  the  authorities 
just  cited. 

1.  The  Rule  in  America  —  Partial  Loss  and 
Particular  Average  the  Same.  —  Biays  r.  Chesa- 
peake Ins.  Co.,  7  Cranch  (U.  S.)  415;  Hum- 
phreys v.  Union  Ins.  Co.,  3  Mason  (U.  S.)  429; 
Morean  v.  U.  S.  Insurance  Co.,  1  Wheat.  (U. 
S.)  219;  Hernandez  v.  Sun  Mut.  Ins.  Co.,  6 
Blatchf.  (U.  S.)3I7;  Brookes.  Louisiana  State 
Ins.  Co.,  4  Mart.  N.  S.  (La.)  640,  681;  Pierce 
v.  Columbian  Ins.  Co.,  14  Allen  (Mass.)  321; 
Haer.schen  v.  Franklin  Ins.  Co.,  67  Mo.  156; 
Wadsworth  v.  Pacific  Ins.  Co.,  4  Wend.  (N. 
Y.)  34;  Guerlain  v.  Columbian  Ins.  Co.,  7 
Johns.  (N.  Y.)  527;  Chadsey  v.  Guion,  48  N. 
Y.  Super.  Ct.  267,  affirmed  97  N.  Y.  333;  Wain 
v.  Thompson,  9  S.  &  R.  (Pa.)  115,  11  Am. 
Dec.  675;  Newlin  v.  Insurance  Co.  of  North 
America,  20  Pa.  St.  312. 

2.  Insurer's  Liability  for  Particular  Loss.  — 
Stevens  aid  Benecke  Aver.  (Phil,  ed.)  341. 

3.  Partial  Damage  Repaired  Not  Merged  in 
Total  Loss.  —  Livie  v.  Janson,  12  East  648;  Le 
Cheminant  v.  Pearson,  4  Taunt.  367;  Stewart 
v.  Steele,  5  Scotl  N.  R.  927;  Brooks  v.  Mac- 
Donnell,  1  Y.  &  C.  Exch.  502;  Leduc  v.  West- 
ern Assur.  Co.,  25  L.  C.  Jur.  280;  Potter  v. 
Providence  Washington  Ins.  Co.,  4  Mason  (U. 
S.)  298;  Matheson  v.  Equitable  Marine  Ins. 
Co.,  1 18  Mass.  209,  19  Am.  Rep.  441;  Wood 
v.  Lincoln,  etc.,  Ins.  Co.,  6  Mass.  479,  4  Am. 


Dec.  163;  Watson  v.  Marine  Ins.  Co.,  7  Johns. 
(N.  Y.)  57;  Jumel  v.  Marine  Ins.  Co.,  7  Johns. 
(N.  Y.)4i2,  5  Am.  Dec.  283;  Barker  v.  Phoenix 
Ins.  Co.,  8  Johns.  (N.  Y.)  307,  5  Am.  Dec.  339 
(overruling  Schmidt  v.  United  Ins.  Co.,  I  Johns. 
(N.  Y.)  249),  3  Am.  Dec.  319;  Saltus  v.  Com- 
mercial Ins.  Co.,  10  Johns.  (N.  Y.)  487. 

4.  Partial  Damage  Not  Repaired  Is  Merged.  — 
Stewart  v.  Steele,  5  Scott  N.  R.  927;  Rice  v. 
Homer,  12  Mass.  230. 

5.  Injury  to  or  Destruction  of  Part  of  Goods  — 
England.  —  Ralli  v.  Janson,  6  El.  &  Bl.  422,  .c8 
E.  C.  L.  422;  Glennie  v.  London  Assur.  Co.,  2 
M.  &  S.  371;  Thompson  v.  Royal  Exch.  Ins. 
Co.,  16  East  214;  Waldron  v.  Coombe,  3 
Taunt.  162. 

United  States.  —  Hernandez  v.  Sun  Mut.  Ins. 
Co..  6  Blatchf.  (U.  S.)  317;  Morean  v.  U.  S 
Insurance  Co..  I  Wheat.  (U.  S.)  219;  Biays  v. 
Chesapeake  Ins.  Co.,  7  Cranch  (U.  S.)  41S; 
Humphreys  v.  Union  Ins.  Co.,  3  Mason  (U.  S.) 
442. 

Alabama.  —  Mobile  Marine  Dock,  etc.,  Ins. 
Co.  v.  McMillan,  27  Ala.  77. 

Louisiana.  —  Brooke  z>.  Louisiana  State  Ins. 
Co.,  4  Mart.  N.  S.  (La.)  640,  68r. 

Massachusetts.  —  Pierce  v.  Columbian  Ins. 
Co.,  14  Allen  (Mass.)32i. 

Missouri.  —  Haenschen  v.  Franklin  Ins.  Co., 
67  Mo.  156. 

New  York.  —  Wadsworth  v.  Pacific  Ins.  Co., 
4  Wend.  (N.  Y.)  34;  Bakewell  v.  Uniled  Ins. 
Cro.,  2  Johns  Cas.  (N.  Y.)  246;  Chadsey  v. 
Guion,  48  N.  Y.  Super.  Ct.  267,  affirmed  97  N. 
Y.  333;  Guerlain  v.  Columbian  Ins.  Co.,  7 
Johns.  (N.  Y.)  527. 

Pennsylvania.  —  Newlin  v.  Insurance  Co.  of 
North  America,  20  Pa.  St.  312. 

6.  Loss  by  State  of  Market.  —  Hardy  v.  Innes,  6 
Moo.  574,  17  E.  C  L.  59;  Lewis  v.  Rucker,  2 
Burr.  1170;  Johnson  v.  Sheddon,  2  East  581; 
Lamar  Ins.  Co.  v.  McGlashen,  54  111.  513,  5 
Am.  Rep.  162;  Shultz  v.  Ohio  Ins.  Co.,  1  B. 
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from  necessity,1  or  an  injury  to  the  reputation  of  part  of  the  cargo  (as  in  the 
case  of  teas)  because  of  injury  to  other  parts  by  sea  water.* 

(c)  Loss  of  Freight. — •  Nor  is  the  insurer  of  cargo  liable  for  a  loss  caused  by 
the  shipper's  being  obliged  to  pay  full  freight  on  damaged  goods,3  nor  for  loss 
caused  by  advances  on  freight,4  nor  for  partial  freight  paid  where  only  part  of 
the  voyage  has  been  performed.5 

Extra  Freight  on  Transshipment.  —  Nor  is  the  insurer  liable  in  general  for 
increased  freight  in  case  of  transshipment  rendered  necessary  by  perils  insured 
against.6  But  where  the  voyage  has  been  interrupted  by  perils  of  the  sea  and 
the  vessel  is  unable  to  carry  on  the  goods,  if  the  master  in  the  interest  of  the 
shipper  transships  the  goods  in  another  vessel  at  a  higher  rate  of  freight,  this 
excess  of  freight  is  a  charge  that  must  be  borne  by  the  goods,  and  the  insurers 
on  the  goods  are  liable  to  make  good  this  loss.7 

Where  the  Owner  of  the  Insured  Cargo  Is  Also  the  Owner  of  the  Ship,  and  the  latter  is 
lost  by  a  peril  insured  against,  the  insured  can  recover  the  expense  of  trans- 
shipment to  the  destination  of  the  cargo  saved,  after  the  deduction  of  a 
reasonable  allowance  for  such  transportation  by  his  own  vessel.8 

(d)  Extraordinary  Expenditures.  —  The  insurer  is  liable  for  any  expense  incurred 
on  the  cargo  or  on  any  part  of  it,  in  direct  consequence  of  any  peril  insured 
against,9  such  as  expenses  of  recovering  and  preserving  wrecked  property  and 
transporting  it  to  a  place  of  safety; 10  extraordinary  expenses  incurred  in  put- 


Mon.  (Ky.)  33.O;  Lawrence  v.  New  York  Ins. 
Co.,  3  Johns.  Cas.  (N.  Y.)  217. 

As  a  matterof  practice,  owing  to  the  method 
of  adjustment  the  underwriter  is  involved  in 
the  rise  and  fall  of  the  market,  when  the  par- 
ticular average  is  adjusted  as  a  salvage  loss 
upon  the  sale  of  the  goods  at  an  intermediate 
port.  See  infra,  this  section,  Adjustment — On 
Cargo. 

1.  Sale  at  Intermediate  Port. —  Baltimore  Ins. 
Co.  v.  M'Fadon,  4  Har.  &  J.  (Md.)  31;  Dodge 
v.  Uniona  Marine  Ins.  Co.,  17  Mass.  478. 

In  Rugely  v.  Sun  Ins.  Co.,  7  La.  Ann.  279, 
56  Am.  Dec.  603,  it  was  held  that  where  the 
master  sells  the  cargo  illegally,  the  abandon- 
ment for  a  total  loss  confers  no  rights,  but  the 
insured  may  still  claim  for  a  partial  loss. 

2.  Injury  to  Reputation  of  Tea.  — ■  Cator  v. 
Great  Western  Ins.  Co.,  L.  R.  8  C.  P.  552. 

3.  Loss  by  Freight  on  Damaged  Goods. —  Hurry 
v.  Royal  Exch.  Assur.  Co.,  3  B.  &  P.  308; 
Lawrence  v.  New  York  Ins.  Co.,  3  Johns.  Cas. 
(N.  Y.)  217;  Mumford  v.  Commercial  Ins.  Co., 
5  Johns.  (N.  Y.)  262. 

4.  Advances  on  Freight.  —  Frayes  v.  Worms, 
19  C.  B.  N.  S.  159,  115  E.  C.  L.  159,  11  Jur. 
N.  S.  639;  Winter  v.  Haldimand,  2  B.  &  Ad. 
649,  22  E.  C.  L.  155. 

5.  Partial  Freight.  —  Caze  v.  Baltimore  Ins. 
Co  ,  7  Cranch  (U.  S.)  358;  Columbian  Ins.  Co. 
71.  Catlett,  12  Wheat.  (U.  S.)  383;  Marine  Ins. 
Co.  v.  United  Ins.  Co.,  9  Johns.  (N.  Y.)  186. 

Captured  Goods. — -Cargo  owners  who  pay 
freight  pro  rata  itineris  to  the  ship  owner  in 
order  to  get  possession  of  the  proceeds  of  the 
cargo  which  had  been  captured  by  the  enemy 
and  sold,  and  the  proceeds  afterwards  restored 
on  appeal,  cannot  recover  freight  so  paid 
against  the  insurer  of  the  goods.  Baillie  v. 
Moudigliani.  1  Park  Mar.  Ins.  (8th  ed.)  116. 

6.  Extra  Freight  on  Transshipment  by  Owner. 
—  Baillie  v.  Moudigliani,  1  Park  Mar.  Ins. 
(8th  ed.)  116;  Shultz  v.  Ohio  Ins.  Co.,  1  B. 


Mon.  (Ky.)  336;  Dodge  v.  Union  Marine  Ins; 
Co.,  17  Mass.  471;  Law  v.  Davy,  2  S.  &  R. 
(Pa.)  553;  Low  v.  Davy,  5  Binn.  (Pa.)  595; 
Bailey  v.  South  Carolina  Ins.  Co.,  3  Brev.  (S. 
Car.)  354. 

Where  goods  insured  were  captured  during 
the  voyage,  and  the  vessel  was  released,  but  the 
goods  were  detained  for  further  proof,  and  were 
afterwards  restored  on  payment  of  full  freight, 
but  the  owner  was  obliged  to  hire  another  ves- 
sel to  carry  them  to  their  place  of  destination, 
it  was  held  that  the  insured  was  liable  to  pay 
additional  or  increased  freight,  this  being  an 
expense  necessarily  incurred  in  consequence 
of  the  capture.  Mumford  v.  Commercial  Ins. 
Co.,  5  Johns.  (N.  Y.)  262. 

7.  Extra  Freight  on  Transshipment  by  Master. 
—  Shipton  v.  Thornton,  q  Ad.  &  El.  314,  36  E. 
C.  L.  150;  Moss  v.  Smith,  9  C.  B.  102,  67  E. 
C.  L.  102;  Rosetio  v.  Gurney,  11  C.  B.  176,  73 
E.  C.  L.  176,  7  Eng.  L.  &  Eq.  461;  Hugg  v. 
Augusta  Ins.,  etc.,  Co.,  7  How.  (U.  S.)  595: 
Lemont  v.  Lord,  52  Me.  365;  Dodge  v.  Union 
Marine  Ins.  Co.,  17  Mass.  471;  Searle  v. 
Scovell,  4  Johns.  Ch.  (N  Y.)  218;  Mumford  v. 
Commercial  Ins.  Co.,  5  Johns.  (N.  Y.)  262; 
Ogden  v.  General  Mut.  Ins.  Co.,  2  Duer  (N. 
Y.)  204;  American  Ins.  Co.  v.  Center,  4  Wend. 
(N.  Y.)  54;  Worth  v.  Mumford,  1  Hilt.  (N.  Y.) 
34;  I  Parsons  Maritime  Law  159  et  seq.;  I 
Parsons  Shipping  235,  236. 

8.  Where  Assured  Owner  of  Both  Vessel  and 
Cargo. —  Rosseto  v.  Gurney,  11  C.  B.  176,  73 
E.  C.  L.  176;  Macy  v.  China  Mut.  Ins.  Co., 
135  Mass.  328;  Dodge  v.  Union  Marine  Ins, 
Co.,  17  Mass.  471. 

9.  Expenditures  on  Cargo.  —  2  Phillips  Ins., 
§  1469- 

10.  Extraordinary  Expenses  in  Saving  Cargo.  — 

Shultz  v.  Ohio  Ins.  Co.,  1  B.  Mon.  (Ky.)  336; 
Fireman's  Ins.  Co.  v.  Fitzhugh,  4  B.  Mon. 
(Ky.)  160;  Bridge  v.  Niagara  Ins.  Co.,  1  Hall 
(N.  Y.)  247. 
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ting  into  a  port  of  refuge  for  the  benefit  of  the  cargo  alone; 1  salvage  charges 
as  well  as  disbursements  in  defending  a  salvage  suit;3  reasonable  charges  and 
expenses  incurred  in  handling  and  disposing  of  the  injured  goods,  such  as  the 
cost  of  surveys,  inspections,  and  sale  at  auction.3  But  the  expenses  must 
have  been  necessary  either  to  preserve  the  property  or  to  ascertain  the  extent 
of  the  loss.4 

(3)  Oil  Ship  —  (a)  Injury  to  Vessel  —  General  Rule  as  to  Partial  Loss.  —  The  insurer 
on  ship  is  liable  for  a  partial  loss  on  the  destruction  of  or  injury  to  any  part 
of  the  hull,  or  of  the  sails,  masts,  rigging,  or  boats,  or  anything  so  appurte- 
nant to  the  ship  that  it  is  included  in  the  maritime  meaning  of  the  word 
"  ship,"  where  such  loss  is  caused  by  one  of  the  perils  insured  against.5  And 
it  is  not  material  that  the  parts  so  injured  had  previously  become  deteriorated 
by  age  and  use,  provided  the  ship  was  seaworthy  at  the  commencement  of 
the  risk.fi 

Must  Be  of  Extraordinary  Nature.  —  But  the  injury  or  damage  must  be  of  an 
extraordinary  nature,  and  such  as  would  not  ordinarily  be  met  with  on  the 
ordinary  voyage,  and  it  must  not  result  from  wear  and  tear.7  Thus,  the 
insurer  is  not  liable  for  an  injury  by  straining  resulting  from  carrying  a  press 
of  sail,8  or  for  a  loss  of  cables  and  anchors  by  chafing,9  or  for  a  straining  and 
wrenching  from  stranding,  or  from  action  of  the  sea,  where  the  vessel  receive? 
no  specific  injury  capable  of  being  repaired,10  unless  the  straining  is  such  as 


1.  Port  of  Refuge  Expenses.  —  Rogers  v.  Mur- 
ray, 3  Bosw.  (N.  Y.)  358. 

2.  Salvage  Charges  and  Costs  of  Suit.  —  Heilner 
v.  China  Mul.  Ins.  Co.,  Co  N.  Y.  Super.  Ct. 

362. 

3.  Handling  and  Disposing  of  Goods.  —  Lamar 
Ins.  Co.  v.  McGlashen,  54  111.  513,  5  Am.  Rep. 
162;  Muir  v.  United  Ins.  Co.,    Cai.  (N.  Y.)  49. 

4.  The  Charges  and  Expenses  Incurred  in  Hand- 
ling and  Disposing  of  Goods  in  case  of  a  partial 
loss,  in  order  to  be  considered  as  part  of  the 
loss  on  a  cargo  policy,  must  be  reasonable  and 
proper  for  the  purpose  only  of  ascertaining  the 
amount  of  the  loss.  Lamar  Ins.  Co.  v.  Mc- 
Glaslien, 54  111.  513,  5  Am.  Rep.  162. 

Auction  Sale.  —  Where  a  sale  at  auction  was 
effected  not  for  the  purpose  of  ascertaining  the 
injury  to  the  cargo,  but  was  a  voluntary  act 
on  the  part  of  the  consignees,  done  in  conse- 
quence of  an  information  of  abandonment,  it 
was  held  that  the  expense  was  not  a  part  of 
the  loss  chargeable  to  the  insurers.  Muir  v. 
United  Ins.  Co.,  1  Cai.  (N.  Y.)  49. 

The  Expense  of  Examining  the  Whole  Cargo  to 
ascertain  which  of  the  packages  insured  have 
been  damaged  will  not  be  allowed.  The  claim 
must  be  restricted  to  the  packages  which  have 
in  fact  been  damaged,  and  the  expenses  in- 
curred in  the  examination  and  sale  of  them. 
Lysaght  v.  Coleman,  (1895)  1  Q.  B.  49,  14  Re- 
ports 22. 

Storage  and  Insurance.  —  Storage,  and  the 
amount  paid  for  insurance  while  the  goods 
are  thus  stored,  is  unnecessary  for  the  purpose 
of  determining  the  extent  of  the  loss,  and 
forms  no  part  of  the  partial  L>ss.  Lamar  Ins. 
Co.  v.  McGlashen,  54  111.  513,  5  Am.  Rep.  162. 

Additional  Insurance  on  Cargo  Transshipped  by 
necessity  being  unnecessary,  the  additional 
cost  of  such  insurance  is  not  allowable  as  an 
extra  expense  of  transshipment.  Macy  v. 
China  Mm.  Ins.  Co.,  135  Mass.  328. 

The  Necessary  Payment  of  a  Bottomry  Bond  to 
release  the  cargo,  where  the  bond  was  given 


by  the  master  on  ship,  cargo,  and  freight  to  re- 
pair damage  to  the  vessel  caused  by  a  colli- 
sion, is  not  a  partial  loss  on  the  cargo.  Greer 
v.  Poole,  5  Q.  B.  D.  272. 

5.  General  Rule  as  to  Partial  Loss  on  the  Ship 
—  Etigland.  —  Da  Costa  v.  Newnham,  2  T.  R. 
407;  Crofts  v.  Marshall,  7  C.  &  P.  597,  32  E 
C.  L.  646. 

United  Slates.  —  Potter  v.  Providence  Wash- 
ington Ins.  Co,,  4  Mason  (U.  S.)  298,  Potter 
v.  Ocean  Ins.  Co  ,  3  Sumn.  (U.  S.)  27. 

Maine.  —  Hagar  v.  New  England  Mut. 
Marine  Ins  Co.,  59  Me.  460. 

Massachusetts.  —  Giles  v.  Eagle  Ins.  Co.,  2 
Met.  (Mass.)  140;  Ellicott  v.  Alliance  Ins.  Co.. 
14  Gray  (Mass.)  318;  Paddock  v.  Commercial 
Ins.  Co.,  104  Mass.  52 r;  Brooks  v.  Oriental 
Ins.  Co  ,  7  Pick.  (Mass.)  259;  Hall  v.  Ocean  Ins. 
Co.,  21  Pick.  (Mass.)  472;  Sewall  v.  U.  S. 
Insurance  Co.,  11  Pick.  (Mass.)  90;  Orrok  v. 
Commonwealth  Ins.  Co.,  21  Pick.  (Mass.)  456, 
32  Am.  Dec.  271;  Greely  v.  Tremont  Ins.  Co., 
9  Cush.  (Mass.)  415. 

New  York.  —  Byrnes  v.  National  Ins.  Co.,  I 
Cow.  (N.  Y.)  265;  Depau  v.  Ocean  Ins.  Co.,  5 
Cow.  (N.  Y.)  63,  15  Am.  Dec.  431;  Pezant  v. 
National  Ins.  Co.,  15  Wend.  (N.  Y.)4;3;  Wads- 
worth      Pacific  Ins.  Co.,  4  Wend.  (N.  Y.)  33. 

6.  Deterioration  of  Injured  Parts. —  2  Phillips 
Ins.,  §  1425. 

7.  Injury  by  Wear  and  Tear.  —  Sage  v.  Middle- 
town  Ins.  Co.,  1  Conn.  239;  2  Phillips  Ins., 
§  1425,  p.  182;  2  Parsons  Mar.  Ins.  380. 

8.  Carrying  a  Press  of  Sail.  —  Covington  v. 
Roberts,  2  B.  &  P.  N.  R.  378;  Stevens  and 
Benecke  Aver.  372,  382. 

9.  Loss  of  Cables  and  Anchors  by  Chafing.  — 
Stevens  and  Benecke  Aver.  365,  3S4. 

10.  Straining  of  Vessel. — Peele  v.  Suffolk  Ins. 
Co.,  7  Pick.  (Mass.)  256,  19  Am.  Dec.  286; 
Sewall  v.  U.  S.  Insurance  Co.,  11  Pick.  (Mass.) 
90;  Giles  v.  Eagle  Ins.  Co.,  2  Met.  (Mass.)  140. 

The  assured  cannot  recover  for  an  injury  to 
the  vessel  from  straining,  beyond  the  amount 
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to  change  the  shape  of  the  vessel  so  that  it  cannot  be  repaired  without 
rebuilding.1 

(b)  Expenditures  —  aa.  In  Saving  Ship.  —  The  extraordinary  expenditures  of 
saving  the  ship,  or  those  incurred  for  the  benefit  of  the  ship  alone,  are  a  par- 
ticular average  to  be  borne  by  the  insurers, 58  such  as  the  expenses  of  launching 
or  raising  the  vessel  and  towing  or  navigating  her  into  port  for  her  safety  or  for 
repairs,3  or  in  putting  into  a  port  of  refuge  for  the  benefit  of  the  ship  alone.4 

66.  In  Raising  Funds.  —  Extraordinary  expenses  incurred  in  raising  funds  for 
particular  average  expenses  on  the  ship  are  themselves  particular  average  and 
must  be  borne  by  the  insurer.5  And  this  includes  payment  of  marine  interest 
on  money  borrowed  by  hypothecation  of  ship  or  cargo.6 

cc  Commissions  on  Disbursements.  —  Commissions  on  disbursements  made  by 
the  owner  himself  cannot  be  charged  to  the  particular  average  account,  but 
commissions  actually  paid  to  foreign  agents  become  a  part  of  the  necessary 
expense  and  may  be  allowed.7 

dd.  Expenses  of  a  Survey.  —  The  costs  and  expenses  of  a  necessary  survey  on 
the  ship  in  a  foreign  port  are  a  part  of  the  particular  average  loss;8  but  not 
expenses  for  a  survey  made  at  the  home  port.9 

ee.  Wages  and  Provisions  of  the  Crew.  —  Where  a  ship  bears  away  to  a  port  of 
refuge  to  escape  a  common  peril,  the  wages  and  provisions  of  the  crew,  in  the 
United  States,  are  more  often  general  average  expenses. 10  But  apart  from 
these  cases,  where  the  circumstances  will  not  admit  of  its  being  a  general 
average,  the  wages  and  provisions  of  the  crew  during  a  detention  do  not  con- 
stitute a  particular  average  on  the  ship  for  the  insurers  to  bear.11    But  where 


of  the  bill  for  repairs.  Sage  v.  Middletown 
Ins.  Co.,  1  Conn.  239. 

1.  Straining  Causing  Permanent  Injuries.  — 
Giles  v.  Eagle  Ins.  Co.,  2  Mel.  (Mass.)  140. 

2.  In  Saving  Ship.  —  Great  Indian  Peninsular 
R.  Co.  v.  Saunders,  1  B.  &  S.  41,  101  E.  C.  L. 
41,  affirmed  2  B.  &  S.  266,  HO  E.  C.  L.  266; 
Sewall  v.  U.  S.  Insurance  Co.,  11  Pick.  (Mass.) 
go;  Ellicott  v.  Alliance  Ins.  Co.,  14  Gray 
(Mass.)  318;  2  Parsons  Mar.  Ins.  380. 

3.  Launching,  Raising,  and  Towing  Expenses. 
—  Potter  v.  Ocean  Ins.  Co.,  3  Sumn.  (U.  S.) 
27;  Norwich,  etc.,  Transp.  Co.  i\  Western 
Massachusetts  Ins.  Co.,  34  Conn.  561;  Fire- 
man's Ins.  Co.  v.  Fitzhugh,  4  B.  Mon.  (Ky.) 
160;  Lincoln  v.  Hope  Ins.  Co.,  8  Gray  (Mass.) 
22;  Sewall  v.  U.  S.  Insurance  Co.,  ir  Pick. 
Miss.)  go;  Dix  v.  Union  Ins.  Co.,  23  Mo.  57; 
Providence,  etc.,  Steamship  Co.  v.  Phcenix 
Ins.  Co.,  89  N.  Y.  559;  Frichette  v.  State  Mut. 
F.  &  M.  Ins.  Co.,  3  Bosw.  (N.  Y.)  190;  Perry 
v.  Ohio  Ins.  Co.,  5  Ohio  305;  Ralston  v.  Union 
Ins.  Co.,  4  Binn.  (Pa.)  3S6. 

4.  Port  of  Refuge  Expenses.  —  Rogers  v.  Mur- 
ray, 3  Bssw.  (N.  Y.)  358. 

5.  Extraordinary  Expenses  of  Raising  Funds.  — 
2  Phillips  Ins.,  §  1427;  Heebner  v.  Eagle  Ins. 
Co..  10  Gray  (Mass.)  143;  Depau  v.  Ocean  Ins. 
Co  .  5  Cow.  (N.  Y.)  63,  15  Am.  Dec.  431; 
Alers  v.  Tobin,  Abbott  on  Shipp.  (3d  ed.) 
2+5- 

6.  Marine  Interest.  —  2  Phillips  Ins.,  §  1427; 
Orrok  v.  Commonweahh  Ins.  Co.,  21  Pick. 
(Mass.)  456,  32  A.m.  Dec.  271;  Peters  v.  Warren 
In?  Co.,  1  Story  (U.  S.)  463. 

But  the  resort  to  binding  the  ship  by  bot- 
tomry bond  must  be  necessary,  and  the  master 
must  have  tried  to  obtain  money  on  the  credit 
of  the  owners.  If  this  attempt  is  not  made  the 
insurers  are  not  liable  for  marine  interest  on 


the  bond.  Reade  v.  Commercial  Ins.  Co.,  3 
Johns.  (N.  Y.)  352,  3  Am.  Dec.  495;  Jumel  v. 
Marine  Ins.  Co.,  7  Johns.  (N.  Y.)  412,  5  Am. 
Dec.  283. 

7.  Commissions  on  Disbursements.  —  Sage  v. 
Middleiown  Ins.  Co.,  1  Conn.  239;  Brooks  v. 
Oriental  Ins.  Co.,  7  Pick.  (Mass.)  259;  Peters 
v.  Warren  Ins.  Co.,  1  Story  (U.  S.)  4C3. 

Commissions  paid  a  merchant  for  advances 
for  repairs  in  a  home  port  are  not  chargeable 
to  the  insurer.  Webb  v.  Protection  Ins.  Co., 
6  Ohio  456. 

8.  Expenses  of  Survey  in  Foreign  Port.  —  Potter 
v.  Ocean  Ins.  Co.,  3  Sumn.  (U.  S.)  27;  Orrok 
v.  Commonwealth  Ins.  Co.,  21  Pick.  (Mass.) 
456,  32  Am.  Dec.  271.  See  also  Hall  v.  Ocean 
Ins.  Co.,  21  Pick.  (Mass.)  472. 

9.  Survey  in  Home  Port.  —  Brooks  v.  Oriental 
Ins.  Co.,  7  Pick.  (Mass.)  259;  Sage  v.  Middle- 
town  Ins.  Co.,  r  Conn.  242. 

10.  Wages  and  Provisions  of  the  Crew,  When  Gen- 
eral Average.  —  See  the  title  General  Average, 
vol.  14.  pp.  979-981. 

11.  Not  Particular  Average  —  England.  —  Da 
Costa  v.  Newnham,  2  T.  R.  407;  De  Vaux  v. 
Salvador,  4  Ad..  &  El.  420,  31  E.  C.  L.  104; 
Robertson  v.  Ewer,  1  T.  R.  127;  Eden  v. 
Poole,  1  T.  R.  132,  note;  Plummer  v.  Wild- 
man,  3  M.  &  S.  482;  Power  v.  Whitmore,  4  M. 
&  S.  141;  Everth  v.  Smith,  2  M.  &  S.  278; 
Fletcher  v.  Poole,  Marshall  Ins.  620,  Park 
Mar.  Ins.  (5th  ed.)  53;  Eden  v.  Poole,  Marshall 
Ins.  621,  Park  Mar.  Ins.  (5th  ed.)  54;  Lateward 
v.  Curling,  Park  Mar.  Ins.  (5th  ed.)  125;  Willis 
v.  Cooke,  5  El.  &  Bl.  641,  85  E.  C.  L.  641,  1 
Jur.  N.  S.  1164;  Sharp. v.  Gladstone,  7  East  24. 

Connecticut.  —  Sage  v.  Middletown  Ins.  Co., 
r  Conn.  239. 

Louisiana.  —  Billow  v.  Western  M.  &  F.  Ins. 
Co.,  1  La.  Ann.  57. 
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the  crew  are  employed  outside  of  their  ordinary  capacity,  to  labor  as  workmen 
for  the  preservation  of  the  ship,  their  wages  and  provisions  may  become  a 
particular  average  on  the  ship.1 

ff.  Salvage  Charges.  —  Salvage  charges  come  directly  within  the  insurance 
against  perils  of  the  sea.*  But  life  salvage,  which  is  made  a  charge  on  the 
vessel  under  the  English  law  (9  &  10  Vict.,  c.  99,  §  19),  is  not  a  loss  within 
the  meaning  of  the  ordinary  policy.3 

(4)  On  Freight.  — There  is  a  partial  loss  of  freight  under  a  general  policy 
on  freight  if  there  be  a  general  average  loss  caused  by  a  peril  insured  against, 
giving  rise  to  a  general  average  contribution,4  or  if  in  case  of  a  total  loss  of 
the  cargo  the  ship  earns  some  freight  in  respect  of  other  goods  canied  on  the 
voyage  insured,5  or  if  in  case  of  a  total  loss  of  the  ship  the  cargo  be  sent  on 
in  a  substituted  ship,6  or  if  there  be  a  total  loss  of  part  of  the  cargo,7  or 
when,  after  an  interruption  of  the  voyage  by  sea  perils,  the  shipper  or  goods 
owner  consents  to  receive  the  cargo  at  an  intermediate  port,  and  pro  rata 
freight  is  due.8 


Maryland.  —  Barney  v.  Maryland  Ins.  Co., 
5  Har.  &  J.  (Md.)  139. 

Massachusetts.  —  Hall  v.  Ocean  Ins.  Co,,  21 
Pick.  (Mass.)  472. 

New  York.  —  M'Bride  v.  Marine  Ins.  Co.,  7 
Johns.  (N  Y.)  431;  Dunham  v.  Commercial 
Ins.  Co.,  11  Johns.  (N.  Y.)  315,  6  Am.  Dec. 

3-74-  ■•'..V 

Ohio.  —  Webb  v.  Protection  Ins.  Co.,  6  Ohio 
456;  Perry  v.  Ohio  Ins.  Co.,  5  Ohio  305;  Gaz- 
zam  v.  Cincinnati  Ins.  Co.,  6  Ohio  71;  Jolly  v. 
Ohio  Ins.  Co.,  Wright  (Ohio)  539. 

Pennsylvania.  —  Insurance  Co  of  North 
America  v.  Jones,  2  Binn.  (Pa.)  547;  May  v. 
Delaware  Ins.  Co.,  19  Pa.  St.  312. 

South  Carolina.  —  Union  Bank  v.  Union  Ins. 
Co.,  Dudley  L.  (S.  Car.)  171. 

But  see  Rogers  v.  Murray,  3  Bosw.  (N.  Y.) 
357,  which  seems  to  sustain  an  opposite  view. 
The  rule  there  laid  down  so  far  as  it  applies  to 
the  wages,  etc.,  of  the  crew  must  be  incorrect. 

1.  Except  Where  Employed  Outside  of  Ordinary 
Capacity.  —  Da  Costa  v.  Newnham,  2  T.  R.  407; 
Sage  v.  Middletown  Ins.  Co,  I  Conn.  239; 
Giles  v.  Eagle  Ins.  Co  ,  2  Met.  (Mass.)  140; 
Hall  v.  Ocean  Ins.  Co.,  21  Pick.  (Mass.)  472; 
Webb  v.  Proteciion  Ins.  Co.,  6  Ohio  456 

2.  Salvage  Charges.  —  Aitchison  v.  Lohre,  4 
App.  Cas.  755;  International  Nav.  Co.  v. 
Atlantic  Mut.  Ins.  Co.,  100  Fed.  Rep.  313. 

3.  Life  Salvage.  —  Nourse  v.  Liverpool  Sailing 
Ship  Owners'  Mut.  Protection,  etc.,  Assoc., 
(1896)  2  Q.  B  16. 

4.  General  Average  Loss.  —  Rankin  v.  Potter, 
L.  R.  6  H.  L.  83. 

6.  Substituted  Goods  Carried.  —  Rankin  v. 
Potter,  L.  R.  6  H.  L.  83;  M'Gaw  v.  Ocean  Ins. 
Co.,  23  Pick.  (Mass.)  410. 

6.  Substituted  Ship. —  Rankin  v.  Potter,  L. 
R.  6  H.  L.  83;  Hugg  v.  Baltimore,  etc.,  Smelt- 
ing, etc.,  Co.,  35  Md.  4T4,  6  Am.  Rep.  425; 
M'Gaiv  v.  Ocean  Ins.  Co  .  23  Pick.  (Mass.) 405 ; 
Saltus  v.  Ocean  Ins.  Co.,  12  Johns.  (N.  Y.) 
107,  7  Am.  Dec.  290;  Schieffelin  v.  New  York 
Ins.  Co.,  9  Johns.  (N.  Y.)  21;  Treadwell  v. 
Union  Ins.  Co.,  6  Cow.  (N.  Y.)  270;  Hubbell 
v.  Great  Western  Ins..  Co.,  74  N.  Y.  246; 
Hughes  v.  Sun  Mut.  Ins.  Co.,  100  N.  Y.  64. 

Where  Cargo  of  One  Vessel  Is  Carried  by  Another 
of  Same  Line.  —  In  the  case  of  an  insurance  of 
freight  of  a  steamboat  and  barge  engaged  in 


the  freight  business  on  the  Mississippi  river 
where  the  barge  was  sunk  and  her  load  trans- 
ferred to  the  steamboat,  taking  her  full  capacity 
and  preventing  the  transporiation  of  other 
freights  engaged  at  intermediate  ports,  it  was 
held  that  the  actual  loss  of  the  freight  which 
would  have  been  earned  if  the  barge  had  not 
been  lost  was  covered  by  the  policy.  Still  well 
v.  Home  Ins.  Co.,  3  Dill.  (U.  S  )  80;  Siihvell 
v.  Commercial  Ins.  Co  ,  2  Mo.  App.  22. 

7.  Loss  of  Part  of  Cargo  —  England.  —  Rankin 
v.  Potter,  L.  R.  0  H.  L.  83. 

United  States.  —  Hugg  v.  Augusta  Ins.,  etc  , 
Co.,  7  How.  (U.  S.)  595. 

Massachusetts.  —  Coolidge  v.  Gloucester  Ma- 
rine Ins.  Co.,  15  Mass.  341;  M'Gaw  v. 
Ocean  Ins.  Co.,  23  Pick.  (Muss  )  405;  Lord  v. 
Neptune  Ins.  Co.,  10  Gray  (Mass.)  114. 

Arew  York.  —  Saltus  v.  Ocean  Ins.  Co.,  12 
Johns.  (N.  Y.)  107,  7  Am.  Dec.  290;  Saltus  v. 
Ocean  Ins.  Co.,  14  Johns.  (N.  Y.)  138;  Frith  v. 
Barker.  2  Johns.  (N.  Y.)  327:  Whitney  v.  New 
York  Firemen  Ins.  Co.,  18  Johns.  (N.  Y.)  208; 
De  Wolf  v.  State  Mut.  F.  &  M.  Ins.  Co.,  6 
Duer  (N.  Y.)  191;  Nelson  v.  Stephenson,  5 
Duer  (N.  Y.)  538;  Ogden  v.  General  Mut.  Ins. 
Co.,  2  Duer  (N.  Y.)  204. 

Pennsylvania.  —  Richardson  v.  Young,  38 
Pa.  St.  169. 

8.  Cargo  Received  by  Snipper  at  Intermediate 
Port — England.  —  Cook  v.  Jennings,  7  T.  R. 
381;  Luke  v.  Lyde,  2  Burr.  882;  Osgood  v. 
Groning,  2  Campb.  466. 

United  States.  —  Jordan  v.  Warren  Ins.  Co., 
1  Story  (U.  S.)  342;  Hurtin  v.  Union  Ins.  Co., 
1  Wash.  (U.  S.)  530;  Caze  v.  Baltimore  Ins. 
Co.,  7  Cranch  (U.  S.)  358. 

Maryland.  — Charleston  Ins.,  etc.,  Co.  v. 
Corner,  2  Gill  (Md.)  410. 

Massachusetts.  —  M'Gaw  v.  Ocean  Ins.  Co., 
23  Pick.  (Mass.)  411;  Clark  v.  Massachusetts 
F.  M.  Ins.  Co.,  2  Pick.  (Mass.)  104,  13  Am, 
Der.  400. 

New  York.  —  Williams  v.  Smilh,  2  Cai.  (N. 
Y.)  13:  Robinson  v.  Marine  Ins.  Co.,  2  Johns. 
(N.  Y.)  323;  Scott  v.  Libby,  2  Johns.  (N.  Y.) 
336,  3  Am.  Dec  431 ;  Marine  Ins.  Co.  v.  United 
Ins.  Co.,  9  Johns.  (N.  Y.)  186;  Welch  v.  Hicks, 
6  Cow.  (N.  Y.)  504,  16  Am.  Dec.  443;  Kins- 
man v.  New  York  Mut.  Ins.  Co.,  5  Bosw.  (N. 
Y.)  460. 
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(5)  On  Profits.  —  A  loss  of  part  of  the  goods  is  pro  tanto  a  loss  of  the 
profits,  and  proof  that  profits  would  have  arisen  on  the  voyage  in  order  to 
recover  on  a  valued  policy  on  profits  is  not  required.1  Where  a  loss  on  goods 
is  by  expenditure  and  not  by  damage  to  them,  it  is  not  a  loss  on  profits, 
unless  it  is  so  specifically  agreed  in  the  policy.3 

e.  ADJUSTMENT  —  (1)  Scope  of  Section.  —  The  questions  relating  to  the 
parties  to  an  adjustment,  the  place  of  adjustment  and  the  conclusiveness  and 
effect  of  an  adjustment  of  the  losses,  are  treated  elsewhere  in  this  work.3 

(2)  Insurance  of  Part  Value  or  Interest  —  Insurance  of  Part  of  Value.  —  The 
insurer,  or  each  insurer  if  there  be  more  than  one,  is  liable  for  such  propor- 
tion of  the  loss  as  the  amount  of  his  subscription  bears  to  the  value  of  the 
policy  in  the  case  of  a  valued  policy,  or  to  the  insurable  value  in  the  case  of 
an  unvalued  policy.4 

Insurance  of  Part  Interest.  —  The  sum  insured  is  taken  as  the  interest  of  the 
insured,  and  in  case  of  loss  he  can  recover  on  that  basis.6 

(3)  Continuing  Policies.  —Where  the  policy  is  a  continuing  policy,  cover- 
ing various  shipments  made  at  various  times,  the  amount  payable  in  case  of 


Pennsylvania.  —  Armroyd  v.  Union  Ins.  Co., 
3  Binn.  (Pa.)  437;  Callender  v.  Insurance  Co. 
of  North  America,  5  Binn.  (Pa.)  525. 

Duty  of  Master  at  Intermediate  Port.  —  As  10 
the  duty  of  the  master  to  repair  his  vessel  and 
carry  forward  the  cargo  or  to  transship  the 
same,  or  to  condition  injured  goods,  or  carry 
goods  practically  worthless  in  order  to  earn 
freight,  see  the  titles  Abandonment  and 
Total  Loss,  vol.  1,  pp.  11-14;  Contracts  of 
Affreightment  and  Charter  Parties,  vol. 
7,  pp.  239,  243,  244.  See  further  supra,  this 
title   Risks  and  Causes  of  Loss  —  Freight. 

1.  Proof  as  to  Profits  Not  Required  Where  Cargo 
Lost.  —  Patapsco  Ins.  Co.  v.  Coulter,  3  Pet. 
(U.  S.)  222,  and  cases  cited  supra,  this  title, 
Risks  and  Causes  of  Loss  —  Profits. 

2.  Expenditures.  —  2  Phillips  Ins.,  §  1475. 

3.  Place  of  Adjustment,  and  Conclusiveness  and 
Effect,  —  See  the  titles  Fire  Insurance,  vol.  13, 
p.  331  et  sea. j-  General  Average,  vol.  14,  pp. 
995,  996..  See  also  the  following  cases: 

England.  — The  Mary  Thomas,  (1894)  P.  108; 
Gammon  v.  Beverley,  1  Moo.  C.  PI.  563;  Rus- 
sell v.  Dunskey,  6  Moo  233,  17  E.  C.  L.  40; 
Brooks  v.  MacDonnell,  I  Y.  &  C.  Exch.  502; 
Adams  v.  Siundars,  4  C.  &  P.  25,  rg  E.  C.  L. 
257,  M.  &  M.  373;  Reyner  v.  Hall,  4  Taunt. 
725;  Jell  v.  Pratt,  2  Stark.  67,  3  E.  C.  L.  319; 
Herbert  v.  Champion,  1  Campb.  134;  Shep- 
herd v.  Chewter,  1  Campb.  274;  Power  v. 
Whitmore,  4  M.  &  S.  141;  Tharsis  Sulphur, 
etc.,  Co.  v.  Loftus,  L.  R.8C.  P.i;  Hendricks 
v.  Australasian  Ins.  Co.,  L.  R.  9  C.  P.  460; 
Mavro  v.  Ocean  Marine  Ins.  Co.,  L.  R.  10  C. 
P.  414,  affirming  L.  R.  9  C.  P.  595;  Harris  v. 
Scaramanga,  L.  R.  7  C.  P.  481;  Holland  v. 
Russell,  1  B.  &  S.  424,  101  E.  C.  L.  424,  7  Jur. 
N.  S.  842,  affirmed  on  appeal  4  B.  &  S.  14,  116 
E.  C.  L.  14;  Christian  v.  Coombe,  2  Esp.  489; 
Rogers  v.  Maylor,  Peake  Add.  Cas.  37.  And 
see  Sheriff  v.  Potts,  5  Esp.  97. 

Canada. —  Avon  Marine  Ins.  Co.  v.  Barteaux, 
2  Nova  Scotia  Dec.  195. 

United  Slates.  —  Earnmoor  Steamship  Co.  v. 
Union  Ins.  Co.,  44  Fed.  Rep.  374. 

Louisiana. —  Lapeyre  v.  Thompson,  7  La. 
Ann.  218. 

Massachusetts. —  Paddock  v.  Commercial  Ins. 


Johnson,  6  Mass. 

-  See  the  title  Fire 

-  Abel  v.  gotts,  3 
304.  n 


Co.,  104  Mass.  521;  Soper  v.  Atlantic  Mut.  F. 
&  M.  Ins.  Co.,  120  Mass.  267. 

Authority  of  Agent  and  Broker.  —  See  the  titles 

Insurance,  vol.  16,  p.  907  et  seq.;  Insurance 
Brokers,  vol.  16,  p.  970.  See  also  the  follow- 
ing cases: 

England.  —  Macfarlane  v.  Giannacopulo,  3 
H.  &  N.  860;  Stewart  v.  Aberdein,  4  M.  &  W. 
211,  1  H.  &  H.  284;  Richardson  v.  Anderson, 
1  Campb.  43,  note;  Goodson  v.  Brooke,  4 
Campb.  163;  Gibson  v.  Winter,  2  N.  &  M.  737, 
5  B.  &  Ad.  96,  27  E.  C.  L.  47;  Bousfield  v. 
Cresv.ell,  2  Campb.  545;  Russell  v.  Bangley, 
4  B.  &  Aid.  395,  6  E.  C.  L.  532:  Ovington  v. 
Bell,  3  Campb.  237;  Benson  v.  Mailland,  Gow. 
205;  Sweeting  v.  Pearce.  7  C.  B.  N.  S.  449,  97 
E.  C.  L.  44q,  affirmed  on  appeal,  9  C.  B.  N.  S. 
534,  99  E.  C.  L.  534. 

Massachusetts.  —  Erick  v. 
IQ3- 

Parties  to  the  Adjustment.  - 

Insurance,  vol.  13  p.  325. 

Necessity  of  Adjustment.  - 
Esp,  242;  Strong  v.  Hari-ev,  3  Bing. 
E.  C.  L.  112,  11  Moo.  C.  PI. '72. 

Stipulations  in  Policy.  —  A  clause  in  a  policy 
of  marine  insurance,  providing  that  all  matters 
of  adjustment  and  settlement  of  losses  shall 
be  subject  to  the  rules  and  regulations  of  the 
port  of  New  York,  refers  only  to  the  manner 
of  making  the  adjustment  when  a  liability  is 
admitted,  and  cannot  decide  the  question  of 
the  existence  of  any  liability  by  the  usage  of 
such  ports,  when  the  insurance  is  made  else- 
where. Ilazelton  v.  Manhattan  F.  Ins.  Co., 
ir  Biss.  (U.  S.)  210. 

4.  Adjustment  Where  Only  Part  of  Value  Is 
Insured.  —  Griffiths  v.  Bramley-Moore,  4  Q.  B 
D.  70;  Breed  v.  Providence  Washington  Ins. 
Co.,  17  Blatchf.  (U.  S.)  287;  Whiting  v.  Inde- 
pendent Mut.  Ins.  Co.,  15  Md.  297;  Providence, 
etc..  Steamship  Co.  v.  Phcenix  Ins.  Co.,  89  N. 
Y.  559,  reversing  22  Hun  (N.  Y.)  517.  But  see 
Joyce  v.  Kennard,  L.  R.  7  Q.  B.  78. 

5.  Insurance  of  a  Part  Interest.  —  Leduc  v. 
Provincial  Ins.  Co.,  14  L.  C.  Jur.  273,  Etches 
v.  Alden,  1  M.  &  R.  165,  17  E.  C.  L.  229; 
Pacific  Ins.  Co.  v.  Catlett,  4  Wend.  (N.  Y.)  75, 
1  Wend.  (N.  Y.)  561. 
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any  particular  loss  is  such  proportion  of  the  actual  loss  as  the  whole  sum 
insured  bears  to  the  whole  amount  of  insurable  interest  at  risk  at  the  time  of 
this  loss.1 

(4)  On  Goods —  (a)  Basis  of  Indemnity.  —  The  value  upon  which  the  premium 
is  paid  is,  as  between  the  insured  and  the  insurer,  the  sole  value  to  be  regarded 
in  estimating  the  amount  of  the  latter's  liability,  and  the  basis  upon  which  a 
particular  average  loss  on  goods  is  to  be  adjusted  is  either  their  cost  on  board 
or  their  value  in  the  policy.  The  amount  of  the  insurer's  liability  does  not 
at  all  depend  upon  the  market  price  of  the  goods  at  the  port  of  destination  on 
arrival.2 

(b)  Destruction  of  Part.  —  Where  part  of  the  goods,  merchandise,  or  other 
movables  insured  by  a  valued  policy  is  totally  lost,  the  measure  of  indemnity 
is  such  proportion  of  the  sum  fixed  by  the  policy  as  the  value  of  the  part  lost 
bears  to  the  insurable  value  of  the  whole,  ascertained  as  in  the  case  of  an 
unvalued  policy.3  Where  the  insurance  is  by  an  unvalued  policy,  the  measure 
of  indemnity  is  the  insurable  value  of  the  part  lost,  ascertained  as  in  the  case 
of  total  loss.4 

(c)  Deterioration  in  Value.  —  Where  the  loss  is  due  to  deterioration  in  value, 
there  are  two  methods  of  estimating  the  loss,  depending  in  their  application 
upon  whether  the  goods  have  arrived  at  their  destination  or  are  sold  at  an 
intermediate  port  on  account  of  damage  by  perils  of  the  sea. 

aa.  Where  Cargo  Has  Arrived  at  Destination.  —  Where  the  whole  or  any  part 
has  been  delivered  damaged  at  its  destination,  the  measure  of  indemnity  is 
the  ratio  of  loss  ascertained  by  comparing  the  gross  sound  and  damaged 
values,  reduced  to  the  same  cash  basis,  at  the  time  and  place  of  arrival,  applied 
to  the  sum  fixed  by  the  policy  in  the  case  of  a  valued  policy,  or  to  the  insur- 
able value  in  the  case  of  an  unvalued  policy.5 

bb.  Cargo  Sold  at  Intermediate  Port.  —  Where,  owing  to  advancing  decay,  or 
for  other  reason,  the  goods  are  necessarily  sold  at  an  intermediate  port,  the 
loss  is  adjusted  on  the  principles  of  what  is  called  a  salvage  loss.    The  net 

1.  Continuing  Policies.  —  Crowley  v.  Cohen,  Noble,  12  East  639;  Hurry  v.  Royal  Exch. 
3  B.  &  Ad.  478,  23  E.  C.  L.  124;  Joyce  v.  Assur.  Co.,  3  B.  &  P.  308;  Dick  v.  Allen,  1 
Kennard,  L.  R.  7  Q.  B.  78;  Columbian  Ins.  Park  Marine  Ins.  (8th  ed.)  226;  Tunno  v. 
Co.  v.  Catlett,  12  Wheat.  (U.  S.)  383.  Edwards,  12  East  488;  Francis  v.  Boulton,  73 

Trading  Voyage. —  Where  goods  are  insured  L.  T.  N.  S.  578. 
to  a  specified  amount  on  a  trading  voyage.  United  States.  —  London   Assur.   v.  Com- 
under  a  policy  on  time,  and  the  value  of  the  panhia  De  Moagens,  etc.,  167  U.S.  171;  Inter- 
whole  cargo  exceeds  the  sum  insured,  the  in-  national  Nav.  Co.  v.  Atlantic  Mut.  Ins.  Co., 
surer  is  liable  to  the  full  amount  of  the  sub-  100  Fed.  Rep.  318. 

scription,  if  after  landing  a  portion  of  thecaigo  ///i/;oi';.  —  Lamar  Ins.  Co.  v.  McGlashen,  54 

in  safety  the  residue  is  totally  lost  by  one  III.  513,  5  Am.  Rep.  162. 

of  the  perils  insured  against,  provided  that  Louisiana.  —  Henderson    v.  Ship    Maid  of 

at  the  time  of  the  loss,  the  goods  on  board  Orleans,  12  La.  Ann.  352;  Stewart  v.  Western 

equalled  in  amount  the  sum  insured.    Ameri-  M.  &  F.  Ins.  Co.,  11  La.  53. 

can  Ins.  Co.  v.  Griswold,  14  Wend.  (N.  Y.)  399.  Mississippi.  —  Natchez  Ins.  Co.  v.  Buckner, 

2.  Basis  of  Indemnity  for  Loss  on  Cargo. —  4  How.  (Miss.)  63;  Stanton  v.  Natchez  Ins. 
Waldron  v.  Coombe,  3  Taunt.  162;  Hamilton  Co.,  5  How.  (Miss.)  744. 

v.  Mendez,  1  W.  Bl.  279,  2  Burr.  1198;  Lamar  New  York.  —  Lawrence  v.  New  York  Ins. 

Ins.  Co.  v.  McGlashen,  54  111.  513,  5  Am.  Rep.  Co.,  3  Johns.  Cas.  (N.  Y.)  217. 

162;  Wolf  v.  National  M.  &  F.  Ins.  Co.,  20  La.  Rliode  Island.  — Evans  v.  Commercial  Mut. 

Ann.  583;  Coffin  v.  Nevvburyporl  Marine  Ins.  Ins.  Co.,  6  R.  I.  47. 

Co.,  9  Mass.  436;  Clark  v.  United  F.  &  M.  Time  of  Arrival  Determines  Value.  —  The  loss 

Ins.  Co.,  7  Mass.  365,  5  Am.  Dec.  50:  Welles  in  value  of  the  goods  depends  on  their  value 

v.  Gray,  10  Mass.  42.  at  the  time  of  their  arrival  at  the  port  of  desti- 

3.  Loss  of  Part  under  Valued  Policy. —  Lewis  nation,  and  not  at  the  time  of  sale,  and  the 
v.  Rucker,  2  Burr.  1167;  McArlhur  (2d  ed.)  insurers  are  therefore  not  liable  for  a  fall  in 
246-  the  market  price  between  such  arrival  and  the 

4.  Loss  of  Part  under  Open  Policy. — 2  Phillips  time  of  sale.  Cator  v.  Great  Western  Ins. 
Ins.,  §  1459;  Stevens  &  Ben.  on  Average  335,  Co.,  L.  R.  8  C.  P.  552. 

353:  Goldsmid  v.  Gillies,  4  Taunt.  803.  Sale  at  Auction  Usual  Method.  —  Stevens  & 

5.  Where  Cargo  Has  Arrived  at  Destination —  Ben.  on  Average  349,  350;  Stewart  v.  Western 
England.  —  Lewis  v.  Rucker,  2  Buir.  1167;  M.  &  F.  Ins.  Co.,  11  La.  53;  Stanton  v.  Natchez 
Johnson  v.  Sheddon,  2  East  581;  Usher  v.  Ins.  Co.,  5  How.  (Miss.)  744. 
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proceeds  from  these  damaged  sales  are  treated  as  a  salvage  and  arc  deducted 
from  the  insured  value  of  the  goods,  or  their  prime  cost  in  an  open  policy, 
and  the  balance  is  the  loss  for  which  the  insurer  is  liable.1 

(d)  Where  Both  Kinds  of  Loss  Are  Present.  —  Where  th^re  is  an  absolute  destruc- 
tion of  an  integral  part  of  the  whole,  and  also  loss  by  deterioration  in  value  of 
the  remainder,  the  losses  should  be  adjusted  separately,  each  on  the  principles 
applicable  to  it  as  above  explained.  But  it  has  been  proved  that  these  losses 
may  be  adjusted  together  and  give  the  same  result.3 

(e)  Where  Different  Articles  or  Species  Are  Covered.  —  Where  different  articles  or 
species  are  covered  by  the  same  policy,  an  average  loss  on  each  article  must 
be  separately  adjusted,  independently  of  the  question  whether  the  insurer  is 
to  pay  average  on  each  separately  or  not.3  Where  different  species  are 
insured  under  a  single  valuation,  the  valuation  must  be  apportioned  over  the 
different  species  in  proportion  to  their  relative  insurable  values,  as  in  the  case 
of  an  unvalued  policy.4 

(5)  On  Ship  —  (a)  Rule  for  Determining  Proportion.  —  In  the  case  of  a  partial  loss 
on  a  ship  under  an  open  policy,  the  insurer  pays  the  same  aliquot  part  of  the 
sum  he  has  agreed  to  insure,  as  the  damage,  or  the  expense  of  repairing  it, 
is  to  the  ship's  value  at  the  commencement  of  the  risk.  Under  a  valued 
policy  the  insurer  pays  the  same  proportion  of  the  valuation  in  the  policy.5 

(b)  Where  the  Ship  Has  Not  Been  Repaired.  —  In  case  the  ship  has  not  been  repaired 
the  insured  is  entitled  to  be  indemnified  for  the  reasonable  depreciation  arising 
from  the  unrepaired  damage,  but  not  exceeding  the  reasonable  cost  of  repair- 
ing such  damage.6 

(c)  Where  the  Ship  Is  Sold  in  Her  Damaged  State.  —  If  the  ship  is  sold  in  her  dam- 
aged condition  during  the  risk  the  insured  is  entitled  to  the  reasonable  cost  of 
repairing  the  damage,  with  the  usual  deductions,  but  not  exceeding  the  actual 
depreciation  in  the  value  of  the  ship  as  ascertained  by  the  sale.7 

(d)  In  Case  of  Repairs  —  aa.  General  Rule.  —  The    insuied    has    an  absolute 

1.  Adjustment  on  a  Salvage  Loss.  —  London  4.  Apportionment  of  Valuation.  —  Chalmers  & 
Assur.  Co.  v.  Coinpanhia  De  Moagens,  etc.,  Owen  Dig.  Mar.  Ins..  p.  94;  McAnhur  Ins. 
167  U.  S.  149,  affirming  68  Fed.  Rep.  247,  56      (2d  ed.)  244-246;  Gow  Ins.  191. 

Fed.  Rep.  44;  Koons  v.  La  Fonciere  Com-  5.  Rule  for  Determining  Proportion  of  Loss. — 

pagnie  D' Assurances,  71  Fed.  Rep.  978;  Louis-  Marine  Ins.  Co.  v.  China  Transpacific  Steam- 

ville  Ins.  Co.  v.  Monarch,  99  Ky.  578;  Suydam  ship  Co.,  11  App.  Cas.  590;  Lohre  v.  Aitchison, 

v.  Marine  Ins.  Co.,  1  Johns.  (N.  Y.)  181,  3  2  Q.  B.  D.  501,  3  Q.  B.  D.  558,  4  App.  Cas. 

Am.  Dec.  307;  Suydam  v.  Mafine  Ins.  Co.,  2  755;  Pitman  v.  Universal  Marine  Ins.  Co.,  9 

Johns.  (N.  Y.)  138;  2  Phillips  Ins.,  §  1480.  Q.  B.  D.  192;  Western  Assur.  Co.  v.  South- 

2.  Loss  of  Part  and  Injury  to  Remainder.  —  Sale  western  Transp.  Co.,  68  Fed.  Rep.  923,  30  U. 
v.  Sun  Mut.  Ins.  Co.,  3  Robt.  (N.  Y.)  602;  S.  App.  373;  Winn  v.  Columbian  Ins.  Co.,  12 
Stevens  &  Ben.  on  Average  335,  336,  353.  Pick.  (Mass.)  284;  Clark  v.  United  F.  &  M. 

3.  Adjustment  of  Particular  Average  on  Several  Ins.  Co.,  7  Mass.  365,  5  Am.  Dec.  50;  Padel- 
Different  Articles.  —  If  the  losses  on  different  ford  v.  Boardrnan,  4  Mass.  555;  Providence, 
damaged  articles  be  adjusted  together,  the  etc.,  Steamship  Co.  v.  Phoenix  Ins.  Co.,  89  N. 
adjustment  will  be  erroneous  unless  the  rate  Y.  559;  2  Arnould  Mar.  Ins.  (6th  ed.)  940; 
of  increase  or  diminution  at  the  place  of  2  Phillips  Ins.,  §  1435;  Fyser  Ins.,  §  218;  Mc- 
adjustment  is  the  same  on  all,  or  unless  the  Arthur  Ins.  219;  Gow  Ins.  270. 

different  rates  of  increase  and  diminution  of  In  Adjudging  a  Loss  on  Salvage  under  a  valued 

the  value  of  different  articles  exactly  counter-  policy,  though  the  salvage  itself  is  based  on 

vail  each  other  in  the  computation,   which  the  actual  value  of  the  vessel,  the  loss  must  be 

would  probably  never  happen.    2  Phillips  Ins.,  adjusted  on  the  basis  of  the  value  in  the  policy. 

£  1466;  2  Parsons  Mar.  Ins.  410,    See  Stevens  International  Nav.  Co.  v.  Atlantic  Mut.  Ins. 

&  Ben.  337,  338,  354.     See  Ocean  Ins.  Co.  Co.,   100   Fed.   Rep.  313;    Providence,  etc., 

v.  Carrington,  3  Conn.  357,  which  does  not  Steamship  Co.  v.  Phoenix  Ins.  Co.,  89  N.  Y. 

holl  differently.    The  court  there  refers  to  the  559. 

insurer's  liability  to  pay  average  on  each  6.  Where  Ship  Has  Not  Been  Repaired.  —  Pit- 
species  separately,  and  says  nothing  as  to  a  man  v.  Universal  Marine  Ins.  Co.,  9  Q.  B.  D. 
separate  or  aggregate  adjustment.  192;  Stewart  v.  Steele,   5  Scott  N.  R.  94S; 

Adjustment  of  Expenses.  —  "  Where  expense  Knight  v.  Faith,  15  Q.  B.  649,  69  E.  C.  L.  649; 

is  incurred  on  divers  articles  in  common  the  Lidgett  v.  Secretan,  L.  R.  6  C.  P.  616;  1  Chal 

adjustment  is  made  by  an  average  on  the  mers  &  Owen  Dig.  Mar.  Ins.,  90;  McArthur 

respective  articles  according  to  their  value."  (2d  ed.)  220. 

2  Phillips  Ins.,  §  1470.  7.  Sale  of  Vessel  in  Damaged  Condition.  —  Pit- 
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right  to  repair  the  damage  to  his  vessel,1  and  where  the  ship  has  been  repaired 
the  insured  is  entitled  to  the  reasonable  cost  of  the  repairs  less  the  customary 
deduction,  but  not  exceeding  the  sum  insured  in  respect  of  any  one  casualty.* 
bi>.  Temporary  Rkpairs.  — -.The  insurer  is  liable  both  for  temporary  repairs 
necessarily  made  in  a  foreign  port  as  well  as  the  permanent  repairs  made  at 
the  end  of  the  voyage,3  though  not  together  exceeding  the  sum  for  which  the 
vessel  is  insured.4 

cc.  How  Value  Estimated  —  (aa)  Actual  Cost.  —  The  actual  cost  of  repairs  in 
the  place  where  made  is  the  rule  for  determining  the  insurer's  liability,  not 
their  estimated  cost  in  the  home  port  5  nor  their  value  in  a  depreciated  cur- 
rency,6 and  only  the  repairs  made  can  be  considered.7 

(66)  Replacement  in  Kind.  —  In  general,  insurers  are  responsible  to  repair  or 
replace  injured  parts  of  a  vessel  or  damaged  articles  with  materials,  workman- 
ship, style,  and  finish  corresponding  to  the  original  character  of  the  injured 
part.8 

(cc)  Increased  Expenses  in  Intermediate  Port. — Increased  expenses  in  an  interme- 
diate port,  where  it  is  necessary  to  repair  there,  are  to  be  borne  by  the 
insurer.9 

(dd)  Items  Entering  into  Estimate — Costs  of  a  Survey. — The  expense  of   a  survey 

made  at  home  after  repairs  made,  to  estimate  the  same,  is  not  chargeable  to 
the  insurer  as  a  part  of  the  expenses.10  But  costs  of  a  survey  to  ascertain  the 
amount  of  damage  and  the  propriety  of  repairing  are  allowable.11 

Custody  and  Superintendence.  —  An  allowance  is  made  for  the  custody  of  the 
vessel  during  repairs  and  for  superintendence. 18 

Expenses  of  Towing  a  vessel  to  and  from  the  shipyard  are  allowable.13 
Dockage  Expenses  are  also  allowed,14  and  the  fact  that  the  vessel  owner  takes 
advantage  of  the  vessel  being  in  dock  to  do  other  necessary  work  or  inspection 


man  v.  Universal  Marine  Ins.  Co.,  q  Q.  B.  D.      andre  v.  Sun  Mut.  Ins.  Co.,  51  N.  Y.  253, 


218;  McArthur  (2d  ed.)  220;  I  Chalmers  & 
Owen  Dig.  Mar.  Ins.  90. 

1.  Right  to  Repair.  —  Pitman  v.  Universal 
Marine  Ins.  Co.,  9  Q.  B.  D.  208;  Humphreys 
v.  Union  Ins.  Co.,  3  Mason  (U.  S.)42q;  Inter- 
national Nav.  Co.  v.  Atlantic  Mut.  Ins.  Co., 
100  Fed.  Rep.  323;  2  Parsons  Mar.  Ins.  337;  2 
Arnouli  Mar.  Ins  1001. 

2.  The  General  Rule  in  Case  of  Repairs.  — 
Ailchison  v.  Lohre,  4  A.  C.  762;  Pitman  v. 
Universal  Marine  Ins.  Co.,  9  Q.  B.  D.  208; 
Bradlie  z.  Maryland  Ins.  Co.,  12  Pel.  (U.  S.) 
404;  Alexander  v.  Sun  Mut.  Ins.  Co.,  51  N.  Y. 
253- 

Recovery  Limited  Only  by  Amount  Insured.  — 

Up  to  ilie  amount  insured  the  assured  is  en- 
titled to  recover  the  cost  of  repairs,  with  ihe 
deduction  of  one-third  new  for  old,  even 
although  the  amount,  calculated  upon  that 
principle,  should  exceed  the  amount  that  would 
be  payable  upon  a  total  loss  with  benefit  of 
salvage,  and  should  equal  the  whole  sum  in- 
sured. Aitchison  v.  Lohre,  4  App.  Cas.  755; 
Ruabon  Steamship  Co.  v.  London  Assur., 
(1900)  A.  C.  6. 

3.  Insurer  Liable  for  Temporary  Repairs.  — 
Brooks  v.  Oriental  Ins.  Co.,  7  Pick.  (Mass.) 
259;  Orrok  z.  Commonwealth  Ins.  Co.,  21 
Pick.  (Mass.)  456,  32  Am.  Dec.  271;  Paddock 
v.  Commercial  Ins.  Co.,  104  Mass.  535;  Lincoln 
v.  Hope  Ins.  Co.,  8  Gray  (Mass.)  22;  Center  v. 
American  Ins.  Co.,  7  Cow.  (N.  Y.)  564,  affinned 
4  Wend.  (N.  Y.)45;  Saurez  v.  Sun  Mut.  Ins. 
Co.,  2  Sandf.  (N.  Y.)  482. 

4.  Not  Exceeding  Amount  of  Insurance.  —  A  lex- 


reversmg  49  Barb.  (N.  Y  )  475. 

5.  Actual  Cost. —  Hall  v.  Franklin  Ins.  Co., 
9  Pick.  (Mass.)  466. 

6.  Depreciated  Currency.  —  Humphreys  v. 
Union  Ins.  Co.,  3  Mason  (U.  S.)  429. 

7.  Bristol  Steam  Nav.  Co.  v.  Indemnity 
Mut.  Marine  Ins.  Co.,  57  L.  T.  N.  S.  101,  6 
Asp.  M.  Cas.  173. 

8.  Replacement  in  Kind.  —  The  insurer  can- 
not claim  that  he  is  required  simply  to  make 
the  ship  seaworihy.  Potter  v.  Ocean  Ins.  Co., 
3  Sumn.  (U.  S.)  34;  Lincoln  v.  Hope  Ins.  Co., 
8  Gray  (Mass.)  22;  2  Phillips  Ins.,  §  1428;  2 
Parsons  Marine  Ins.  394. 

9.  Increased  Expenses  in  Intermediate  Port.  — 
Waller  v.  Louisiana  Ins.  Co.,  9  Mart.  (La.)  276; 
Sievens  &  Ben.  on  Average  (Phillips  ed.),  387; 
2  Phillips  Ins.,  §  1426. 

10.  Costs  of  Survey. — Giles  v.  Eagle  Ins.  Co., 
2  Mel.  (Mass.)  140. 

11.  In  Case  of  Repairs. — Where  a  survey  is 
properly  made  at  a  foreign  port,  in  order  to 
ascertain  the  amount  of  damage  and  the  pro- 
priety of  making  repairs,  if  the  damage  is  a 
peril  insured  against,  the  underwriters  are 
to  bear  the  expense  of  the  survey.  Potter  v. 
Ocean  Ins.  Co.,  3  Sumn.  (U.  S.)  27. 

12.  Custody  and  Superintendence.  —  Potter  v. 
Ocean  Ins.  Co.,  3  Sumn.  (U.  S.)  37;  Hall  v. 
Ocean  Ins.  Co.,  21  Pick.  (Mass.)  472. 

13.  Towage.- — Potter  v.  Ocean  Ins.  Co.,  3 
Sumn.  (U.  S.)  27. 

14.  Dockage  Expenses.  —  Marine  Ins.  Co.  v. 
China  Transpacific  S.  S.  Co.,  n  App.  Cas.  573; 
Potter  v.  Ocean  Ins.  Co.,  3  Sumn.  (U.  S.)  35. 
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does  not  give  the  insurer  a  right  of  apportionment  if  the  dockage  expenses  are 
not  increased  thereby.1 

{ee)  Deduction  of  One-third  New  for  Old — aaa.  General  Rule.  — Where  damaged 
articles  or  portions  of  the  ship,  which  have  been  previously  more  or  less  worn 
by  use,  are  replaced  with  new  materials,  since  the  insured  would  be  more  than 
indemnified,  it  is  a  general  rule  of  marine  insurance  to  deduct  one-third  from 
the  cost  of  repairs  and  new  materials  as  "new  for  old."  2 

Wo.  Temporary  Repairs.  —  And  this  rule  applies  as  well  to  temporary  repairs  made 
at  an  intermediate  port  as  to  permanent  repairs  subsequently  made.3 

CCC.  Exceptions  —  (aaa)  Items  Excepted  from  the  Rule.           Bllt   SUCh   Tllle   does   not    apply  tO 

other  incidental  expenses  having  no  connection  with  the  repairs  or  to  new 
articles  furnished  and  from  which  the  insured  can  possibly  derive  no  enhanced 
value  or  benefit  beyond  his  loss,  such  as  towage,  boat  hire,  lost  anchors, 
expenses  of  survey,  etc.;4  though  it  has  been  held  that  the  extraordinary 
expense  of  raising  funds  for  particular  average  expenses  is  subject  to  such 
deduction.5 

(Hi)  Where  ShiJ>  Does  Not  Come  Again  into  Hands  of  the  Insured.  Where    the  Vessel  does 

not  come  again  into  the  hands  of  the  insured,  and  he  never  received  the 
benefit  of  repairs  made  on  her,  on  account  of  the  default  of  the  insurers,  the 
deduction  of  one-third  is  not  to  be  made;6  otherwise  where  the  vessel  was 
lost  through  the  owner  s  own  neglect.7 


1.  No  Apportionment  of  Dockage  Because  Other 
Work  Is  Done.  —  Ruabon  Steamship  Co.  v. 
London  Assur.,  (1900)  A.  C.  6,  reversing  (1898) 

1  Q.  B.  722. 

2.  Deducting  One-third  New  for  Old  —  England. 
—  Poingdestre  v.  Royal  Exch.  Corp.,  R.  &  M. 
378,  21  E.  C.  L.  463;  Da  Costa  v.  Nevvnham, 

2  T.  R.  407;  Pitman  v.  Universal  Marine  Ins. 
Co.,  9  Q.  B.  D.  209;  Aitchison  v.  Lohre,  4 
App.  Cas.  762. 

United  States .  —  Peele  v.  Merchants  Ins.  Co., 

3  Mason  (U.  5.)  27;  Humphreys  v.  Union  Ins. 
Co.,  3  Mason  (U.  S.)  429;  Sanderson  7<.  Colum- 
bian Ins.  Co.,  2  Cranch  (C.  C.)  218;  Potter  v. 
Ocean  Ins.  Co.,  3  Suran.  (U.  S.)  27;  New  Eng- 
land Mut.  Marine  Ins.  Co.  v.  Dunham,  3  Cliff. 
(U.  SO332;  Bradlie  v.  Maryland  Ins.  Co.,  12 
Pet.  (U.  S.)  399;  Wallace  v.  Thames,  etc.,  Ins. 
Co.,  22  Fed.  Rep.  66. 

Connecticut.  —  Sage  v.  Middletovvn  Ins.  Co., 
1  Conn.  239. 

Louisiana.  —  Fisk  v.  Commercial  Ins.  Co., 
18  La.  77. 

Massachusetts.  —  Greely  v.  Tremont  Ins.  Co., 
9  Cush.  (Mass.)  415;  Wood  v.  Lincoln,  etc., 
Ins.  Co.,  6  Mass.  479,  4  Am.  Dec.  163;  Pad- 
dock v.  Commercial  Ins.  Co.,  104  Mass.  521; 
Brooks  v.  Oriental  Ins.  Co.,  7  Pick.  (Mass.) 
259;  Sewall  v.  U.  S.  Insurance  Co.,  11  Pick. 
(Mass.)  90;  Orrok  v.  Commonwealth  Ins.  Co., 
21  Pick.  (Mass.)  456,  32  Am.  Dec.  271;  Hall  v. 
Ocean  Ins.  Co.,  21  Pick.  (Mass.)  472;  Lincoln 
v.  Hope  Ins.  Co.,  8  Gray  (Mass.)  22;  Giles  v. 
Eagle  Ins.  Co.,  2  Met.  (Mass.)  140. 

Missouri.  —  Kerr  v.  Quaker  City  Ins.  Co., 
33  Mo.  158. 

/Veto  York.  —  Dunham  v.  Commercial  Ins. 
Co.,  ir  Johns.  (N.  Y.)  315,  6  Am.  Dec.  374; 
Byrnes  v.  National  Ins.  Co.,  1  Cow.  (N.  Y.) 
265;  Dickey  v.  New  York  Ins.  Co.,  4  Cow.  (N. 
Y.)  245;  Depau  v.  Ocean  Ins.  Co.,  5  Cow.  (N. 
Y.)  66,  15  Am.  Dec.  431. 

Pennsylvania.  —  Newlin  v.  Insurance  Co.  of 
North  America,  20  Pa.  St.  316. 


Interior  Waters.  —  The  rule  of  deduction  of 
one-third  new  for  old  applies  to  steamboats 
plying  on  the  interior  waters  of  this  country. 
Fireman's  Ins.  Co.  v.  Fitzhugh,  4  B.  Mon. 
(Ky.)  160;  Wallace  v.  Ohio  Ins.  Co.,  4  Ohio 
234;  Perry  v.  Ohio  Ins.  Co.,  5  Ohio  306. 

The  Allowance  for  the  Custody  of  the  Vessel  dur- 
ing repairs,  and  for  superintendence,  is  sub- 
ject to  the  deduction  of  one-third  new  for  old. 
Hall  v.  Ocean  Ins.  Co.,  21  Pick.  (Mass.)  472. 

3.  Temporary  Repairs. —  Brooks  v  Oriental 
Ins.  Co.,  7  Pick.  (Mass.)  259;  Paddock  v.  Com- 
mercial Ins.  Co.,  104  Mass.  535. 

4.  Deduction  Not  Made  Where  No  Enhancement 
of  Value  Is  Possible.  —  Stevens  &  Ben.  on 
Average  (Phil,  ed.),  386;  Brooks  v.  Oriental 
Ins.  Co.,  7  Pick.  (Mass.)  259;  Eager  v.  Atlas 
Ins.  Co.,  14  Pick.  (Mass.)  141,  25  Am.  Dec. 
363;  Potter  v.  Ocean  Ins.  Co.,  3  Sumn.  (U.  S.) 
27;  Sewall  v.  U.  S.  Insurance  Co.,  11  Pick. 
(Mass.)  90;  2  Phillips  Ins.,  §  1431. 

5.  Expense  of  Raising  Funds.  —  Orrok  v.  Com- 
monwealth Ins.  Co.,  21  Pick.  (Mass.)  456,  32 
Am.  Dec.  271. 

This  deduction  does  not  seem  to  be  reason- 
able and  has  been  disapproved  as  opposed  to 
the  reason  of  the  rule  as  laid  down  in  the  text. 
See  Potter  v.  Ocean  Ins.  Co.,  3  Sumn.  (U.  S.) 
45  (where  many  items  are  listed);  Depau  v. 
Ocean  Ins.  Co.,  5  Cow.  (N.  Y.)  63,  15  Am. 
Dec.  431;  2  Phillips  Ins.,  §  1433. 

Partial  Damages  Recovered  from  Colliding  Ves- 
sel.—  In  the  case  of  a  vessel  injured  in  a  col- 
lision, where  the  owner  has  recovered  a  part 
of  his  loss  from  another  vessel,  the  liability  of 
the  insurer  is  ascertained  by  deducting  from 
the  whole  expense  of  repairs  the  amount  re- 
covered, and  from  the  balance  a  deduction 
of  one-third  new  for  old.  New  England  Mut. 
Marine  Ins.  Co.  v.  Dunham,  3  Cliff.  (U.  S.) 
332. 

6.  Da  Costa  v.  Newnham,  2  T.  R.  407. 

7.  Humphreys  v.  Union  Ins.  Co.,  3  Mason 
(U.  S.)  429. 
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(ccc)  New  vessel — English  Rule.  —  An  exception  is  made  in  England  in  the  case 
of  a  vessel  injured  on  her  first  voyage,  and  in  such  case  no  deduction  is  made.1 
American  Rule.  — ■  But  such  exception  does  not  obtain  in  the  United  States.* 
(dad)  iron  Vessel.  —  And  it  seems  that  an  exception  is  also  made  in  the  case  of 
an  iron  vessel.3 

ddd.  How  Deduction  Made.  — The  proceeds  of  the  old  materials  are  to  be  deducted 
from  the  gross  cost  of  repairs  before  deducting  the  one-third,  then  the  one- 
third  new  for  old  is  deducted  from  the  net  repairs.4 

dd.  Partial  Repairs.  —  Where  the  ship  has  been  only  partially  repaired  the 
insured  is  entitled  to  the  reasonable  cost  of  such  repairs  and  also  to  be  indem- 
nified for  the  reasonable  depreciation  arising  from  the  unrepaired  damage, 
provided  that  the  aggregate  amount  shall  not  exceed  the  cost  of  repairing  the 
whole  damage.5 

(6)  On  Freight  —  Rule  of  Apportionment.  — For  a  partial  loss  of  freight  the 
measure  of  indemnity  is  such  proportion  of  the  sum  fixed  by  the  policy  in  the 
case  of  a  valued  policy,  or  of  the  insurable  value  in  the  case  of  an  unvalued 
policy,  as  the  proportion  of  freight  lost  by  the  insured  bears  to  the  whole 
freight  at  the  risk  of  the  insured  under  the  policy.6 

Where  the  Voyage  Is  Broken  TJp  at  an  Intermediate  Port  by  a  peril  insured  against,  and 
freight  pro  rata  itineris  is  earned,  the  loss  is  the  actual  or  estimated  expense 
of  forwarding  the  goods  to  the  port  of  destination.7 

Substituted  Cargo.  —  So  if  the  whole  cargo  is  lost  and  another  is  taken  in  place 
of  it  on  the  voyage  insured,  the  loss  is  adjusted  as  a  salvage  loss,  and  its 
amount  is  the  excess  of  freight  as  contracted  for  over  that  earned  by  carrying 
the  new  cargo.8 

Different  Species  of  Cargo.  —  In  adjusting  a  partial  loss,  under  a  valued  policy  on 
freight,  of  a  cargo  of  different  species,  the  freight  being  valued  at  an  entire 


1.  Exception  in  Case  of  First  Voyage  in  England. 

—  Fenwick  v.  Robinson,  3  C  &  P.  323,  14  E. 
C.  L.  328;  Pirie  v.  Sleele,  8  C.  &  P.  200,  34 
E.  C.  L.  352 ;  Thompson  v.  H  unter,  cited  in  2  M. 
&  Rob.  51;  Poingdestre  v.  Royal  Exch.  Corp., 
R.  &  M.  378,  21  E.  C.  L.  463;  Byrne  v.  Mer- 
cantile Ins.  Co.,  4  H.  &  C.  506.  See  these 
cases  for  a  determination  of  what  constitutes 
the  first  voyage. 

2.  No  Exception  in  United  States.  —  Nickels  v. 
Maine  F.  &  M.  Ins.  Co.,  11  Mass.  253;  Sewall 
v.  U.  S.  Insurance  Co..  ir  Pick.  (Mass.)  90; 
Byrnes  v.  National  Ins.  Co.,  1  Cow.  (N.  Y.) 
265;  Dunham  v.  Commercial  Ins.  Co.,  11 
Johns.  (N.  Y.)  315,  6  Am.  Dec.  374. 

3.  Iron  Vessel.  —  1  Chalmers  &  Owen  Dig. 
Mar.  Ins.  91,  note. 

4.  Old  Materials  Are  First  Deducted.  —  Potter 
v.  Ocean  Ins.  Co.,  3Sumn.(U.S.)27;  Brooks  v. 
Oriental  Ins.  Co.,  7  Pick.  (Mass.)  259;  Eager 
v.  Atlas  Ins.  Co.,  14  Pick.  (Mass.)  141,  25  Am. 
Dec.  363;  Giles  v.  Eagle  Ins.  Co.,  2  Met. 
(Mass.)  140;  Byrnes  v.  National  Ins.  Co.,  I 
Cow.  (N.  Y.)  265;  Dickey  v.  New  York  Ins. 
Co.,  4  Cow.  (N.  Y.)  222,  affirmed  3  Wend.  (N. 
Y.)  658,  20  Am.  Dec.  763;  2  Parsons  Mar.  Ins. 
387-389;  2  Phillips  Ins.,  §  1434. 

6.  Partial  Repairs.  —  The  right  of  a  recovery 
is  not  limited  to  the  amount  actually  expended 
for  repairs,  after  deducting  one-third  new  for 
old.  Where  by  the  perils  insured  against  the 
vessel  receives  a  strain  which  alters  her  shape 
so  that  she  cannot  be  perfectly  repaired  with- 
out rebuilding,  and  her  value  is  thereby  di- 
minished, the  insurer  is  liable  to  the  extern  of 
such  diminished  value  in  addition  to  the  ex- 
pense of  (he  repairs,  although  the  vessel  is 


made  seaworthy  by  the  repairs  and  is  after- 
wards insured  at  the  same  premium  and  at  the 
same  valuation  as  before  the  injury.  Giles  v. 
Eagle  Ins.  Co.,  2  Met.  (Mass.)  140;  Hagar  v. 
New  England  Mut.  Marine  Ins.  Co.,  59  Me. 
460;  McArthur  Ins.  (2d  ed.),  220. 

6.  Rule  of  Apportionment  of  Loss  on  Freight.  — 
The  Main,  (1894)  P.  320;  Forbes  v.  Aspinall, 
13  Easf}27;  Denoon  v.  Home,  etc.,  Assur.  Co., 
L.  R.  7  C.  P.  351;  Etches  v.  Aldan,  1  M.  &  R. 
165,  17  E.  C.  L.  232;  Griswold  v.  Union  Mut. 
Ins.  Co.,  3  Blatchf.  (U.  S.)  231 ;  Fay  v.  Alliance 
Ins.  Co.,  16  Gray  (Mass.)  455,  Wolcotl  v. 
Eagle  Ins.  Co.,  4  Pick.  (Mass.)  436. 

7.  Voyage  Broken  TJp  at  Intermediate  Port.  — 
Bork  v.  Norton,  2  McLean  (U.  S.)  423;  Coffin 
v.  Storer,  5  Mass.  252,  4  Am.  Dec.  54;  Ameri- 
can Ins.  Co.  v.  Center,  4  Wend.  (N.  Y.)  45; 
Searle  v.  Sco-ell,  4  Johns.  Ch.  (N.  Y.)  218; 
Robinson  v.  Marine  Ins.  Co.,  2  Johns.  (N.  Y.) 
323;  Leavenworth  v.  Delafield,  1  Cai.  (N.  Y.) 
573,  2  Am.  Dec.  201,  note;  2  Phillips  Ins.,  §  1441; 
2  Parsons  Mar.  Ins.  403.  See  also  Hurtin  v. 
Union  Ins.  Co.,  1  Wash.  (U.  S.)  531;  Dorr  v. 
New  England  Marine  Ins.  Co.,  4  Mass. 
231. 

Partial  Loss.  —  What  constitutes  a  partial  loss 
in  such  case,  see  supra,  this  section,  Liability 
for  Partial  Loss —  On  Freight. 

Pro  Rata  Freight.  —  See  as  to  the  right  of  the 
vessel  owner  to  freight  pro  rata  itineris,  the 
title  Contracts  of  Affreightment  and  Char- 
ter-parties, vol.  7,  p.  243. 

8.  Substituted  Cargo. —  Rankin  v.  Potter,  L. 
R.  6  H.  L.  83;  M'Gaw  v.  Ocean  Ins.  Co.,  23 
Pick.  (Mass.)  410;  Jordan  v.  Watren  Ins.  Co., 
)  Story  (U.  S.)  342. 
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sum,  the  valuation  should  be  applied  to  the  different  species  of  the  cargo 
respectively  in  the  proportion  which  the  stipulated  freight  of  each  bears  to 
the  valuation  of  the  whole  freight,  the  loss  being  estimated  accordingly.1 

Where  Part  Freight  Is  Advanced  and  the  unpaid  freight  is  insured,  so  much  of 
the  cargo  as  is  delivered  at  the  destination  will  be  credited  first  against  the 
freight  advanced.* 

(7)  On  Profits.  — Under  an  Open  Policy  upon  profits,  the  insured,  to  recover  for 
a  partial  loss,  must  prove  the  amount  of  profit  which  would  have  accrued  on 
the  goods  had  they  arrived  sound.  This  follows  from  the  rule  that  in  order 
to  constitute  an  insurable  interest  in  profits  it  must  appear  that  in  the  state 
of  the  market  at  that  time  there  would  have  been  a  profit.3 

Under  Valued  Policy.  —  By  the  same  doctrine,  under  a  valued  policy  on  profits, 
where  a  part  of  the  goods  is  lost  or  damaged,  the  insured  must  prove  what 
proportion  of  the  profits  that  would  have  accrued  on  the  goods  having  arrived 
sound  he  has  lost  by  reason  of  their  being  damaged,  or  a  part  of  them  lost, 
according  to  the  state  of  the  market,  and  he  will  be  entitled  to  recover  cor- 
responding proportions  of  the  amount  at  which  the  profits  are  valued.4 

The  Adjustment  of  a  partial  loss  on  profits  or  commissions  where  the  goods 
are  damaged  or  a  part  is  lost  by  a  peril  insured  against  is  at  the  same  rate  as 
that  on  the  goods.5 

/.  Exception  of  Particular  Average  or  Partial  Loss  —  (i)  Memo- 
randum Clause  —  (a)  Origin  and  Object.  —  A  clause  called  the  "memorandum 
clause"  was  first  introduced  in  Lloyd's  policy  in  the  year  1749.6  It  was 
intended  to  cover  articles  which  were  inherently  of  a  perishable  nature  and 
liable  to  deterioration  and  to  prevent  disputes  over  small  partial  losses  when 
it  would  be  difficult  to  determine  whether  the  loss  was  from  a  peril  insured 
against  or  from  natural  decay.7 

(b)  Form  of  Memorandum.  —  The  form  as  originally  used  in  Lloyd's  policy  has 
been  adopted  as  the  statutory  form  in  England?  and  in  the  United  States 
either  entire  or  with  slight  modifications.9 

1.  Different  Species  of   Cargo.  —  M'Gaw   v.  9.  Strict  Construction.  —  The  memorandum 

Ocean  Ins.  Co.,  23  Pick.  (Mass.)  405.  clause  "  warranted  free  from  all  average  "  is 

2.  Advances  on  Freight.  —  Allison  v.  Bristol  considered  in  the  nature  of  an  exception  to 
Marine  Ins.  Co.,  1  App.  Cas.  209.  the  liability  of  the  insurer  and  is  construed 

3.  Profits  under  Open  Policy.  —  Phill.  Ins.,  strictly  against  him.  Canton  Ins.  Office  v. 
£  1473.  and  cases  cited  supra,  this  title,  Insur-  Woodside,  (C.  C.  A.)  90  Fed.  Rep.  301,  84  Fed. 
able  Interest.  Rep.  283. 

4.  Profits  under  Valued  Policy.  —  Phill.  Ins  ,  Particular  Provisions. —  Under  a  policy  which 
§  1473.  exempts  the  insurers  from  any  partial  loss  on 

5.  Loss  Adjusted  as  in  Case  of  Cargo.  —  Alsop  certain  goods  perishable  in  their  nature,  ur.- 
v.  Commercial  Ins.  Co.,  1  Sumn.  (U.  S.)  451 ;  less  it  amounts  to  seven  per  cent,  and  happens 
Lcomis  v.  Shaw,  2  Johns.  Cas.  (N.  Y.)  36;  by  stranding,  and  for  partial  loss  on  other 
Wain  v.  Thompson,  9  S.  &  R.  (Pa.)  115,  n  goods  or  on  the  vessel  or  freight,  unless  it 
Am.  Dec.  675.  amounts  to  five  per  cent.,  the  insurers  are  lia- 

6.  Origin  of  Memorandum  Clause.  —  2  Arnould  ble  for  a  partial  loss  exceeding  five  per  cent, 
on  Marine  Ins.  (6ih  ed.)  818.  on  the  freight  of  a  cargo  consisting  of  such 

7.  Object  of  Memorandum  Clause.  —  Price  v.  perishable  articles  and  of  other  goods,  although 
Ai  Ships'  Small  Damage  Ins.  Assoc.,  22  Q.  B.  not  occasioned  by  siranding.  Lord  v.  Nep- 
D.  580;  Nesbitt  v.  Lushingion,  4  T.  R.  787;  tune  Ins.  Co.,  10  Gray  (Mass.)  no. 
Paddock  n.  Commercial  Ins.  Co.,  104  Mass.  A  provision  in  a  policy  that  the  insurer  shall 
532;  Newlin  v.  Insurance  Co.  of  North  be  liable  for  a  total  loss  of  a  part  if  amounting 
America,  20  Pa  St.  319.  to  five  per  cent,  on  the  whole  aggregate  value 

8.  Form  of  Common  Memorandum  as  used  in  of  the  articles  insured  will  be  effective  not- 
Lloyd's  and  as  adopted  by  English  law:  "  (1)  withstanding  the  policy  provides  that  ihe  goods 
Corn,  fish,  salt,  fruit,  flour,  and  seed  are  war-  shall  be  free  from  partial  loss  caused  by  strand- 
ranted  free  from  average,  unless  general,  or  ing.  Mowat  v.  Boston  Marine  Ins.  Co.,  26 
the  ship   be   stranded.    (2)   Sugar,  tobacco,  Can.  Sup.  Ct.  47. 

hcrmp,  flax,  hides,  and  skins  are  warranted  The  provision  "  including  all  risks  of  lighter- 
free  from  average  under  five  pounds  per  cent.  age."  followed  by  the  exception  "  free  from 
(3)  And  all  other  goods,  also  the  ship  and  particular  average,"  etc..  was  held  to  mean  any 
freight,  are  warranted  free  from  average  under  loss,  partial  or  total,  by  lighterage,  where  the 
three  pounds  per  cent.,  unless  general,  or  the  loss  by  the  vessel  was  limited  and  to  be  free 
ship  be  stranded."  from  particular  average.     Hills  v.  Rhenish 
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(c)  Memorandum  Articles.  —  The  Specification  of  one  description  of  an  enumerated 
article  excludes  all  other  descriptions.1  The  words  used  to  describe  the 
articles  have  been  variously  construed. 

Corn.  —  It  has  been  held  that  the  word  "  corn  "  includes  malt,3  peas,  and 
beans,3  but  not  rice.4 

Salt.  — The  word  "  salt  "  does  not  include  saltpetre.8 

Skins  and  Hides  include  deerskins,6  but  not  furs.7 

Fruit  includes  dried  prunes.8 

Boots  do  not  include  sarsaparilla.9 

Perishable  Articles.  — "AH  other  articles  perishable  in  their  own  nature"  will 
include  potatoes  10  and  wheat.11 

(2)  Total  Loss  of  Part.  — The  rules  determining  a  total  loss  where  the 
cargo  is  insured  free  from  particular  average,  and  the  effect  of  a  total  loss  of 
part  of  the  cargo,  are  treated  elsewhere  in  this  work.18 

(3)  How  Percentage  of  Loss  Ascertained — (a)  Value  at  Risk. —  The  percent- 
age of  loss  in  the  case  of  a  valued  policy  is  to  be  reckoned  upon  the  valuation 
after  deducting  the  premium, 13  and  on  an  open  policy  on  goods  on  the  market 
value  at  the  port  of  departure  at  the  time  of  the  loss,14  and  on  the  whole 

that  profit  the  assured  is  entitled  to  recover. 
It  is  not  necessary  that  there  should  be  a  total 
loss  of  all  freight  under  the  bills  of  lading. 
Asfar  v.  Blundell,  (1895)  2  y.  B.  196. 

13.  Deduction  of  Premium. —  Brooks  v.  Oriental 
Ins.  Co  .  7  Pick.  (Mass.)  259;  Orrok  v.  Com- 
monwealth Ins.  Co.,  21  Pick.  (Mass.)  468,  32 
Am.  Dec.  271. 

14.  How  Value  of  Goods  Determined.  —  Rohl  v. 
Parr,  1  Esp.  44.5 ;  Paterson  v.  Harris,  7  Jur. 
N.  S.  1276;  Phi  11.  Ins.,  §  1774.  See  also  Wil- 
lard  v.  Millers',  etc.,  Ins.  Co.,  30  Mo.  35. 

Part  of  Cargo  Safely  Landed  at  Time  of  Loss.  — 
Where  a  vessel  with  a  cargo  on  board,  insured 
as  a  whole,  arrived  at  the  port  of  destination 
and  delivered  part  of  her  cargo  in  safety,  and 
in  the  progress  of  a  regular  delivery  of  the 
balance  it  was  partially  injured  by  perils  of 
the  seas,  in  an  action  for  a  partial  loss  it  was 
held  that  although  the  amount  of  the  average 
loss  was  not  the  required  per  cent,  on  the  total 
value  of  the  cargo  shipped  by  ihe  insured, 
still  he  was  entitled  to  recover,  the  loss  being 
more  than  the  required  per  cent,  of  the  amount 
on  board  and  at  risk  at  the  time  of  the  dam- 
age. Maryland  Ins.  Co.  v.  Bosley,  9  Gill  &  J 
(Md.)  337. 

But  see  Chadsey  ?■.  Guion,  48  N.  Y.  Super. 
Ct.  267,  affirmed  97  N.  Y.  333.  The  policy  in 
this  case  provided  that  the  adventure  "  shall 
continue  and  endure  until  the  said  goods  and 
merchandises  shall  be  safely  landed  at  *  *  * 
as  aforesaid."  The  cargo  consisted  of  a  num- 
ber of  barrels  of  potatoes,  shipped  from  New 
York  to  Yonkers.  After  the  arrival  and  moor- 
ing of  the  vessel,  109  barrels  were  safely  landed 
on  the  wharf,  when  the  ship  was  accidentally 
sunk,  and  the  remaining  1541  barrels  were 
totally  lost.  The  court  held  that  there  was 
only  a  partial  loss  and  that  the  insurers  were 
not  liable.  It  was  held  also  that  the  conten- 
tion that  the  insurance  was  by  the  terms  of  the 
policy  to  cover  a  part  of  the  cargo  after  a  part 
was  landed  until  the  whole  should  be  "safely 
landed  "  was  untenable,  and  if  operative  in 
1  his  case  would  render  the  memorandum  clause 
entirely  ineffective  to  protect  the  insurers. 
The  case  was  not,  however,  one  of  computa- 
tion of  the  percentage  of  loss. 


Westfalian  Lloyd  Transport  Ins.  Co.,  39  Hun 
(N.  Y.)  552. 

1.  Particular  Description,  —  Thus,  pickled  fish 
are  not  included  in  the  memorandum  where 
dried  fish  are  enumerated  and  also  "  all  other 
articles  perishable  in  their  own  nature.1' 
Baker  v.  Ludlow,  2  Johns.  Cas.  (N.  Y.)  289. 

2.  "Corn"  Includes  Malt. —  Moody  v.  Sur- 
ridge,  2  Esp.  633. 

3.  "Corn"  Includes  Peas  and  Beans.  —  Mason 
v.  Skurray,  Park  Marine  Ins.  (5th  ed.)  112. 

4.  "  Corn  "  Does  Not  Include  Rice.  —  Scotl  v. 
Bourdillion,  2  B.  &  P.  N.  R.  213. 

5.  Salt.  —  Journu  v.  Bourdieu,  1  Marshall 
Ins.  (3d  ed.)  216,  Park  Marine  Ins.  (5th  ed.)  113. 

6.  Skins  and  Hides.  —  Bakevvell  v.  United  Ins. 
C'i  ,  2  Johns.  Cas.  (N.  Y.)  246. 

7.  Asior  v.  Union  Ins.  Co.,  7  Cow.  (N.  Y.) 
202. 

8.  "Fruit"  Includes  Dried  Prunes.  -  De  Pau 

v.  Jones,  1  Brev.  (S.  Car.)  437. 

9.  Roots.  —  Because  sarsaparilla  is  not  liable 
to  decay  by  sea  damage  and  as  such  does  not 
come  within  the  meaning  of  the  exception. 
Coit  v.  Commercial  Ins.  Co.,  7  Johns.  (N.  Y.) 
385,  5  Am. Dec.  282. 

10.  "  Perishable  Articles  "  Includes  Potatoes.  — 
Robinson  v.  Commonwealth  Ins.  Co.,  3  Sumn. 
(U.  S.)  220;  Williams  v.  Cole,  16  Me.  207. 

11.  "  Perishable  Articles  "  Includes  Wheat.  — 
Lake  v.  Columbus  Ins.  Co.,  13  Ohio  48,  42  Am. 
Dec.  188. 

12.  See  the  title  Abandonment  and  Total 
Loss  (in  Marine  Insurance),  vol.  1,  pp.  9,  29. 

"Personal  Effects."  —  A  policy  on  "  personal 
effects,"  though  the  articles  are  not  enumer- 
ated, will  be  taken  disiributively,  and  a  war- 
ranty "  free  from  all  average  "  will  not  exempt 
the  insurer  from  liability  for  articles  which  are 
totally  lost  merely  because  a  few  articles  of 
wearing  apparel  are  saved.  Canton  Ins.  Office 
v.  Woodside,  (C.  C.  A.)  90  Fed.  Rep.  301, 
modifying  84  Fed.  Rep.  283. 

Profit  on  Charter.  —  Where  a  charter  party  is 
for  a  lump  sum  freight  and  a  policy  is  effected 
"  on  profit  on  charter,  *  *  *  warranted 
free  from  all  average,"  the  profit  insured  is  as 
specific  as  the  freight  on  any  particulat  species 
of  cargo,  and  in  the  event  of  the  total  loss  of 
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shipment  though  in  several  vessels.1 

'(b)  In  Case  of  Repairs.  —  In  estimating  the  percentage  of  loss  in  case  of 
repairs,  a  deduction  must  be  made  of  one-third  new  for  old.2 

(c)  Species  Separately  Considered.  —  In  the  case  of  articles  of  different  species  the 
amount  of  damage  is  to  be  compared  with  the  value  of  that  one  of  the  several 
articles  specified  in  the  exception  to  which  the  damage  has  accrued,  and  not 
with  the  total  value  of  all  the  goods  shipped,  nor  with  the  value  of  the  various 
articles  to  which  the  same  warranty  or  rate  of  average  applies  taken  together.3 

(d)  Separate  Parcels.  —  But  where  goods  of  the  same  species  are  shipped  in 
separate  parcels  or  packages,  an  average  loss  is  to  be  calculated  on  the  whole 
species,4  unless  a  clause  is  inserted  to  pay  average  on  each  package.*  It  is 
not  material  that  the  packages  are  valued  separately.0 

(e)  Successive  Losses.  — The  cases  are  not  in  accord  as  to  whether  successive 
losses  can  be  added  together  to  make  up  the  required  percentage. 

English  Eule.  —  In  England  it  is  settled  that  in  the  case  of  a  voyage  policy 
successive  losses  may  be  added  together  to  make  up  the  specified  percent- 
age,7 and  the  same  is  true  as  to  successive  losses  on  the  same  voyage  in  the 
case  of  a  time  policy,  but  not  as  to  losses  occurring  on  different  voyages;8 
and  these  rules  will  apply  to  the  ship  as  well  as  to  the  goods.9 

Eule  in  United  states.  —  In  the  United  States  the  rule  must  be  considered  as 
still  unsettled.10 


1.  Shipment  in  Several  Vessels.  —  Louisville 
M.  &  F.  Ins.  Co.  v.  Bland,  9  Dana  (Ky.)  143 
(where  goods  were  transshipped  from  necessity 
in  several  vessels);  Haenschen  v.  Franklin 
Ins.  Co.,  67  Mo.  156. 

Statement  of  Valuation.  —  Where  by  the  policy 
the  goods  shipped  were  valued  ai  "  7040 
pounds  (included  1351  pounds  foradvances  on 
freight),"  it  was  held  that  the  whole  valuation 
was  to  be  taken  as  the  valuation  of  the  goods, 
and  particular  average  was  to  be  calculated 
upon  the  full  amount.  Thames,  etc.,  Marine 
Ins.  Co.  v.  Pills,  ((893)  1  Q.  B.  476. 

Stipulation  as  to  Settlement  of  Loss.  —  A  stipu- 
lation in  the  policy  that  the  loss  shall  be  settled 
on  the  principles  of  a  salvage  loss,  with  benefit 
of  salvage  to  the  insured,  applies  to  the  ascer- 
tainment of  the  loss  as  well  as  to  its  payment. 
Koons  v.  La  Fonciere  Compagnie  D'Assur- 
ances,  71  Fed.  Rep.  978;  La  Fonciere  Com- 
pagnie D' Assurances,  etc.  v.  Koons,  75  Fed. 
Rep.  110,  44  U.  S.  App.  550. 

2.  In  Case  of  Eepairs.  —  Sanderson  v.  Colum- 
bian Ins.  Co.,  2  Cranch  (C.  C.)  218;  Oppen- 
heim  v.  Fry,  5  B.  &  S.  348,  117  E.  C.  L.  348; 
Padelford  v.  Boardman,  4  Mass.  548. 

In  Estimating  the  Amount  of  Dockage  Charges, 
to  bring  a  loss  wilhin  ihe  required  percentage, 
where  a  vessel  being  placed  on  the  dock  for 
the  purpose  of  being  cleaned,  scraped,  and 
painted  was  found  to  have  a  fracture  in  her 
stern  post,  caused  by  perils  of  the  sea,  which 
it  took  eight  days  to  repair,  it  was  held  that 
where  the  olher  work  on  the  vessel  did  not 
extend  her  lime  in  the  dock,  and  only  took 
ihree  days  out  of  the  eight,  the  insurer  was 
liable  for  one-half  ihe  amount  of  the  dockage 
charges  for  such  three  days.  Maiine  Ins.  Co. 
v.  China  Transpacific  Steamship  Co.,  ri  App. 
Cas.  573. 

3.  Species  Separately  Considered.  —  Price  v.  Ai 
Ships'  Small  Damage  Ins.  Assoc.,  22  Q.  B. 
D.  586;  Ocean  Ins  Co.  v.  Carrington,  3  Conn. 
357;  Louisville  M.  &  F.  Ins.  Co.  v.  Bland,  9 


Dana  (Ky.)  143;  Pierce  v.  Columbian  Ins.  Co., 
14  Allen  (Mass.)  320;  Bakewell  v.  United  Ins. 
Co.,  2  Johns.  Cas.  (N.  Y.)  246;  Stevens  & 
Ben.  on  Avg.  399. 

4.  Separate  Parcels  Not  Considered.  —  Haen- 
schen v.  Franklin  Ins.  Co.,  67  Mo.  156;  New- 
lin  v.  Insurance  Co.  of  North  America,  20  Pa. 
St.  312;  Stevens  &  Ben.  on  Avg.  3gg,  400,  439. 

5.  Special  Clauses.  —  And  where  there  is  such 
a  stipulation  the  policy  will  be  liberally  con- 
strued, and  an  average  U.ss  may  be  calculated 
on  each  package  or  on  the  species  for  the 
benefitof  the  insured.  Hagedorn  v.  Whiimore, 
1  Stark.  157,  2  E.  C.  L.  67. 

6.  Separate  Valuation  Not  Material. —  Haen- 
schen v.  Franklin  Ins.  Co.,  67  Mo.  156;  New- 
lin  v.  Insurance  Co.  of  North  America,  20  Pa. 
St.  312,  5  Pa.  L.  J.  116,  Hernandez  v.  Sun 
Mut.  Ins.  Co.,  6  Blatchf.  (U.  S.)  317. 

7.  English  Rule  as  to  Successive  Losses.  — 
Blackett  v.  Royal  Exch.  Assur.  Co.,  2  Cromp. 
&  J.  244,  2  Tyrw.  266. 

8.  Stewart  v.  Merchants  Marine  Ins.  Co.,  16 
Q.  B.  D.  619. 

9.  Stewart  v.  Merchants  Marine  Ins.  Co.,  16 
Q.  B.  D.  619. 

10.  Eule  in  United  States  as  to  Successive  Losses. 
—  In  Brooks  v.  Oriental  Ins.  Co.,  7  Pick. 
(Mass.)  259,  it  was  held  that  distinct  and 
separate  losses  are  not  to  be  added  together, 
in  order  to  make  up  the  required  percentage. 
This  decision  was  followed  in  Paddock  v. 
Commercial  Ins.  Co.,  104  Mass.  521.  These 
two  cases  were  cited  with  approval  in  Hagar 
v.  New  England  Mut.  Marine  Ins.  Co.,  59 
Me.  460. 

In  Donnell  v.  Columbian  Ins.  Co.,  2  Sumn. 
(U.  S.)  378,  the  early  Massachusetts  case  wa's 
disapproved  and  the  English  cases  were  fol- 
lowed. In  this  case  Story,  J.,  criticised  the 
Massachusetts  case  in  its  attempt  10  draw  a 
distinction  between  a  loss  on  the  ship  and  on 
the  cargo,  and  carefully  reviewed  all  the  au- 
thorities on  the  subject.    See  also  Phillips  on 
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(f)  General  and  Particular  Average.  —  A  general  average  loss  or  liability  cannot 
be  added  to  a  particular  average  loss  to  make  up  the  specified  percentage.1 

(g)  Particular  Average  Charges.  —  For  the  purpose  of  ascertaining  whether  the 
specified  percentage  has  been  reached,  regard  must  be  had  only  to  the  actual 
loss  suffered  by  the  subject-matter  insured;  and  particular  average  charges 
and  the  expenses  of  and  incidental  to  ascertaining  and  proving  the  loss  can- 
not be  added  to  make  up  the  required  percentage.2 

(h)  Losses  by  Collision.  — -  Where,  by  the  law  under  which  the  contract  is 
made,  the  insurer  is  liable  not  only  for  losses  caused  directhy  to  the  vessel 
insured,  by  collision,  but  for  damages  which  the  insured  vessel  is  compelled 
to  pay  to  the  other  vessel,  such  latter  losses  may  be  added  to  the  expense  of 
repairs  to  make  up  the  percentage  of  loss  under  the  memorandum.3 

(4)  Exception  of  General  Average  Losses.  —  The  phrase  "warranted  free 
from  average  unless  general  "  means  that  the  insurer  is  exempted  from  all  par- 
tial losses  except  when  such  partial  loss  is  a  general  average  loss,  and  it  does 
not  include  a  "particular  charge.  "  4 

(5)  Exception  of  Stranding,  Collision,  Bilging,  and  Burning —  (a)  Cause  of 
Loss.  —  The  expression  "  free  of  particular  average  unless  the  vessel  be 
stranded,  sunk,  burned,  or  in  collision,"  and  the  more  general  expression  "  or 
the  ship  be  stranded,"  have  been  construed  to  imply  a  condition,  and  such  is 
their  meaning  now.  And  when  once  the  ship  is  stranded,  etc.,  the  con- 
dition is  fulfilled  and  all  partial  losses  are  let  in,  whether  they  are  attributable 
to  stranding,  etc.,  or  not.5 

(b)  What  Constitutes  Stranding  —  aa.  Grounding  Must  Be  under  Extraordinary  Cir- 
cumstances. —  To  constitute  a  stranding  within  the  memorandum,  there  must 
be  a  taking  of  the  ground  under  some  extraordinary  circumstance  of  time 
or  place  and  by  reason  of  some  unusual  and  accidental  occurrence.  Where 
the  vessel  takes  the  ground  in  the  usual  and  ordinary  course  of  navigation 


Ins  ,  par.  1780,  and  2  Arnould  on  Marine  Ins. 
(6th  ed.),  829-833,  criticising  the  later  English 
authorities. 

1.  General  and  Particular  Average  Losses  Can 
not  Be  Added.  —  Price  v.  Ai  Ships'  Small  Dam- 
age Ins.  Assoc.,  22  Q.  B.  D.  589;  Padelford  v. 
Boardman,  4  Mass.  548. 

2.  Particular  Average  Charges  Not  Added.  — 
Great  Indian  Peninsula  R.  Co.  v.  Sanders,  7 
Jur.  N.  S.  823;  Oppenheim  v.  Fry,  5  B.  &  S. 
348,  117  E.  C.  L.  348,  a  firmed  33  L.  J.  Q.  B. 
267;  Indianapolis  Ins.  Co.  v.  Mason,  11  Ind. 
171;  Brooks  v.  Oriental  Ins.  Co.,  7  Pick. 
(Mass.)  259;  Stevens  &  Ben.  on  Avg.  403,  404, 
426. 

3.  Losses  by  Collision.  —  Whorf  v.  Equitable 
Marine  Ins.  Co.,  144  Mass.  68;  Peters  v. 
Warren  Ins.  Co.,  1  Story  (U.  S.)  463. 

4.  Exception  of  General  Average  Losses  —  Eng- 
land. —  Wilson  v.  Smith,  3  Burr.  1550,  Price 
».  A  1  Ships'  Small  Damage  Ins.  Assoc.,  22 
Q  B.  D.  580;  Ralli  v.  Janson,  6  El.  &  Bl.  422, 
88  E.  C.  L.  422. 

United  States.  —  Biays  v.  Chesapeake  Ins. 
Co.,  7  Cranch  (U.  S.)4i5;  Morean  v.  U.  S.  In- 
surance Co.,  1  Wheat.  (U.  S.)2ig;  Humphreys 
v.  Union  Ins.  Co.,  3  Mason  (U.  S.)  429. 

Louisiana.  —  Gould  v.  Louisiana  Mut.  Ins. 
Co.,  20  La.  Ann.  259. 

Massachusetts.  —  Pierce  v.  Columbian  Ins. 
Co.,  14  Allen  (Mass.)  321;  Padelford  v.  Board- 
man,  4  Mass.  548. 

Missouri.  —  Haenschen  j.  Franklin  Ins.  Co., 
67  Mo.  156. 

New  York.  —  Wadsvvorth  v.  Pacific  Ins.  Co., 


4  Wend.  (N.  Y.)  34;  Chadsey  v.  Guion,  48  N. 
Y.  Super.  Ct.  267,  affirmed  97  N.  Y.  333; 
Wright  v.  Williams,  20  Hun  (N.  Y.)  320;  Hotch- 
kiss  v.  Commercial  Mut.  Ins.  Co.  1  Robt.  (N. 
Y.)  489.  See  also  infra,  this  section,  Ex- 
penditure under  Sue  and  Labor  Clause. 

5.  Meaning  of  the  Words  "  Or  the  Ship  Be 
Stranded,"  etc.  —  Cantillon  v.  London  Ins.  Co., 
cited  in  Wilscn  v.  Smith,  3  Burr.  1553;  Har- 
man  v.  Vaux.  3  Campb.  429;  Bowring  v. 
Elmslie,  cited  in  Burnett  v.  Kensington,  7  T. 
R.  212,  1  Esp.  416,  Peake  Add.  Cas.  71;  Wells 
v.  Hopvvood,  3  B.  &  Ad.  28,  23  E.  C.  L.  23, 
overruling  Wilson  v.  Smith,  3  Burr.  1550,  and 
Nesbitt  v.  Lushington,  4  T.  R.  783;  London 
Assur.  Co.  v.  Companhia  de  Moagens,  elc, 
167  U.  S.  149,  affirming  68  Fed.  Rep.  247,  56 
Fed.  Rep.  44. 

"  Happen  by  Stranding."  —  The  policy  is  some- 
times made  to  read  "  and  happen  by  strand- 
ing," in  which  case  this  rule  would  not  apply. 
Lord  v.  Neptune  Ins.  Co.,  10  Gray  (Mass.) 
118. 

Adventure  Must  Have  Commenced  and  Not  Be 

Terminated.  —  In  order,  however,  that  the  con- 
dition as  t<>  stranding,  etc.,  may  apply,  the  risk 
must  have  attached  at  the  lime  of  the  happen- 
ing of  such  event.  The  Alsace  Lorraine, 
(1893)  P.  209;  Thames,  etc.,  Marine  Ins.  Co. 
v.  Pitts,  (1893)  1  Q.  B.  476;  Roux  v.  Salvador, 
4  Scott  1,  3  Bing.  N.  Cas.  266,  32  E.  C.  L.  no, 
2  Hodges  209;  Hoffman  v.  Marshall,  2  Bing. 
N.  Cas.  383,  29  E.  C.  L.  367,  2  Scott  559,  2 
Arnould  on  Marine  Ins.  S23;  2  Phillips  on 
Ins.,  par.  1761. 
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and  management  in  a  tide  river  or  harbor,  upon  the  ebbing  of  the  tide,  or 
from  natural  deficiency  of  water,  so  that  she  may  float  again  upon  the  full 
tide  or  increase  of  water,  it  is  not  a  stranding  within  the  memorandum.1 

bb.  Stoppage  Must  Be  for  Appreciable  Time.  — There  must  be  an  actual  stoppage 
and  interruption  of  the  voyage  for  some  appreciable  space  of  time.2  Merely 
striking  upon  a  rock  and  bilging  without  remaining  stationary,3  or  remaining 
a  minute  and  a  half,  is  not  a  stranding.4  But  where  the  vessel  remained  fixed 
for  fifteen  or  twenty  minutes  it  was  held  to  be  a  stranding.5 

cc.  Injury  Not  Necessary.  —  It  is  not  material  that  the  vessel  was  not  dam- 
aged by  the  stranding.6 

dd.  Caused  by  Negligence.  —  Nor  is  it  material  that  the  stranding  was  caused 
by  negligence  of  the  crew.7 

ft.  Intention  to  Take  Ground.  —  The  mere  intention  to  take  the  ground  is 
not  enough  to  prevent  its  being  a  stranding  if  there  are  other  circumstances 
to  show  either  that  the  doing  so  did  not  occur  in  the  course  of  the  contem- 


1.  Grounding  Must  Be  under  Extraordinary 
Circumstances.  —  Letchford  v.  Oldham,  5  Q.  B. 

D.  538;  Wells  v.  Hopivood,  3  B.  &  Ad.  20,  23 

E.  C.  L.  18;  Magnus  v.  Buttemer,  11  C.  B. 
876,  73  E.  C.  L.  876,  16  Jur.  480;  Corcoran  v. 
Gurney,  1  El.  &  Bl.  456,  72  E.  C.  L.  456; 
Rayner  v.  Godmond,  5  B.  &  Aid.  225,  7  E.  C. 
L.  76;  Bishop  v.  Pentland,  7  B.  &  C.  219,  14 
E.  C.  L.  33,  1  M.  &  R.  49;  Kingsford  v.  Mar- 
shall, 8  Bing.  458,  21  E.  C.  L.  344,  1  Moo.  & 
S.  657;  De  Mattos  v.  Saunders,  L.  R.  7  C.  P. 
570;  Potter  v.  Suffolk  Ins.  Co.,  2  Sumn.  (U. 
S.)  197. 

Examples  of  Stranding  are  the  following: 

Where  the  ship  was  forced  on  some  wooden 
piles  four  feet  under  water  a  short  distance 
from  the  shore.  Dobson  z-.  Bolton,  1  Marshall 
Ins.  (3d  ed.)  231. 

Where  the  ship  was  driven  by  the  current  on 
the  rocks.  Baker  v.  Towry,  I  Stark.  436,  2 
E.  C.  L.  168. 

Where  the  accident  was  caused  by  the  wind, 
which  had  been  moderate,  suddenly  taking 
the  ship  ahead  and  driving  herstern  foremost. 
Harman  v.  Vaux,  3  Campb.  429. 

Where  the  ship,  in  the  course  of  her  voyage, 
in  inland  navigation,  arrived  at  a  place  where 
it  became  necessary,  for  the  purpose  of  re- 
pairing the  waterway,  that  the  water  should 
bi  drawn  off,  and  the  master  placed  the  vessel 
in  the  most  secure  place  he  could  find,  along- 
side of  others,  and  the  vessel,  when  the  water 
was  drawn  off,  grounded  on  some  piles  in  the 
river  which  were  not  known  to  be  there.  Ray- 
ner v.  Godmond,  5  B.  &  Aid.  225.  7  E.  C.  L.  76. 

Where  the  ship  had  arrived  opposite  her 
do:k,  at  Liverpool,  and  the  pilot,  in  the  absence 
of  the  captain,  and  contrary  to  his  caution 
against  letting  the  vessel  take  ground,  let  her 
ground  in  the  Mersey,  on  a  bank,  and  after 
she  floated  took  her  to  the  pier  of  the  basin  and 
made  her  fast  there,  with  the  intention  that  she 
take  the  ground  when  the  tide  flowed,  and  she 
took  the  ground  and  fell  over  on  the  side 
furthest  from  the  pier  and  bilged.  Cartuthers 
v.  Sydebotham,  4  M.  &  S.  77. 

Where  the  vessel,  having  been  compelled  by 
tempestuous  weather  to  bear  away  for  a  tide 
harbor,  and  having  struck  upon  an  anchor  on 
entering  the  harbor,  whereby  she  sprang  a 
leak,  and  was  in  danger  of  sinking,  warped 
higher  up  the  harbor,  where  she  took  the 
ground  and  remained  fast  half  an  hour.  Bar- 


row v.  Bell,  7  Dowl.  &  R.  244,  4  B.  &  C.  736, 
10  E.  C.  L.  451. 

Baring  v.  Henkle,  1  Marshall  Ins.  (3d  ed  ) 
232,  in  which  it  was  held  that  where  the  ship 
was  driven  aground  and  coniinued  in  that 
situation  for  an  hour,  in  consequence  of  other 
vessels  running  foul  of  her,  there  was  no 
stranding,  was  disapproved  in  Wells  v.  Hop- 
wood,  3  B.  &  Ad.  20,  23  E.  C.  L.  18. 

It  Was  Not  a  Stranding  where  the  vessel  look 
the  ground  on  two  successive  days  in  going  up 
Cook  harbor,  under  the  direction  of  a  pilot, 
and  being  afterwards  moored  in  the  usual 
course,  was  thrown  on  her  broadside  by  the 
receding  of  the  tide,  and  received  considerable 
injury.  Hearne  v.  Edmunds,  4  Moo.  C.  PI. 
15,  1  Brod.  &  B.  388,  5  E.  C.  L.  129. 

Evidence  of  Strandiug.  —  A  vessel,  parting  he  r 
anchor  chains  in  a  heavy  gale  on  the  lee  shore, 
was  abandoned  by  the  masler,  but  was  subse- 
quently picked  up  at  sea  by  salvors,  and 
brought  into  port.  On  being  put  on  the  slip  for 
repairs  it  was  found  that  twenty  four  feet  of 
her  shoe  was  broken,  the  butls  on  the  bottom 
were  open,  the  keel  was  more  or  less  chafed 
and  broken,  the  rudder  was  damaged,  and 
the  rudder  braces  were  started  off,  there  being 
also  a  scar  oh  the  bilge,  the  sides  of  the  keel 
were  bruised,  and  the  main  keel  was  broomed 
up.  It  was  held  that  the  evidence  was  suffi- 
cient to  justify  a  finding  that  the  vessel  had 
been  on  the  shore  and  beating  on  the  rocks  for 
some  time.  Rudolf  v.  British,  etc..  Marine 
Ins.  Co.,  30  Nova  Scotia  380,  affirmed  28  Can. 
Sup.  Ct.  607. 

2.  Vessel  Must  Remain  Stationary  for  Some 
Time.  —  M'Dougle  v.  Royal  Exch.  Assur.  Co., 
4  Campb.  283,  4  M.  &  S.  503;  Lake  v.  Colum- 
bus Ins.  Co.,  13  Ohio  48,  42  Am.  Dec.  188. 

3.  Striking  Hock.  —  Bishop  v.  Pentland,  7  B. 
&  C.  2rg,  14  E.  C.  L.  33;  Lake  v.  Columbus 
Ins.  Co.,  13  Ohio  48,  42  Am.  Dec.  188. 

4.  Remaining  a  Minute  and  a  Half. —  M'Dougle 
v.  Royal  Exch.  Assur.  Co.,  4  M.  &  S.  503,  4 
Campb.  283. 

5.  Stoppage  for  Fifteen  Minutes.  —  Baker  v. 
Towry,  1  Stark.  436,  2  E.  C.  L.  168. 

6.  Resulting  Injury  Not  Necessary.  —  Burnett 
v.  Kensington,  7  T.  R.  206;  Harman  v.  Vaux, 
3  Campb.  429. 

7.  Stranding  Caused  by  Negligence.  —  Bishop 
v.  Pentland,  7  B.  &  C.  219,  14  E.  C.  L.  33,  I 
M.  &  R.  49. 
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plated  voyage,  or  occurred  at  a  spot  or  in  a  manner  out  of  the  usual  course  of 
navigation  or  management  on  such  voyage.1  Where  by  temporary  circum- 
stances the  bottom  of  the  harbor  is  in  a  different  condition  from  its  ordinary 
state,  and  the  vessel  takes  the  ground  in  a  different  manner  from  that  which 
is  intended,  it  is  a  stranding.2 

ff.  Necessary  Beaching  of  Vessel. — -The  necessary  beaching  of  a  vessel  in 
consequence  of  her  crippled  condition,  resulting  from  perils  of  the  sea,  is  a 
stranding.3 

gg.  Perils  of  the  Sea.  —  The  fact  that  the  stranding  was  sufficient  to  bring  the 
loss  within  the  terms  of  the  policy  as  caused  by  perils  of  the  sea,  as  where  a 
ship  settles  on  a  hard  substance  at  the  bottom  of  the  harbor  or  strikes  a  rock, 
will  not  make  it  a  stranding  within  the  meaning  of  the  memorandum.4 

(o)  What  Constitutes  Collision.  —  It  is  not  necessary  that  the  vessel  be  either 
in  motion  or  at  anchor  when  run  into  by  another  vessel,  nor  that  the  injury 
be  such  as  to  impair  her  seaworthiness.  Where  the  vessel  is  run  into  by 
another  while  lying  at  the  wharf  fully  loaded,  and  with  steam  up,  making  a 
substantial  break  in  her  bulwarks,  it  is  in  collision  within  the  meaning  of  the 
policy.5 

(d)  What  Constitutes  Burning. — A  ship  is  not  "burnt"  within  the  meaning 
of  the  memorandum  "warranted  free  from  average,  unless  general,  or  the  ship 
be  stranded,  sunk,  or  burnt,"  unless  the  injury  by  fire  is  such  as  to  consti- 
tute a  substantial  burning  of  the  ship  as  a  whole.6 

(e)  What  Constitutes  Bilging. — To  constitute  a  bilging,  where  that  event  is 
included  in  the  condition,  there  must  be  a  breach  in  the  vessel.  Where  a 
vessel  in  a  hurricane  was  thrown  on  her  beam  ends,  remaining  there  about 
ten  minutes,  and  while  in  that  condition,  and  through  the  straining,  water 
entered  into  her  so  that  she  had  six  feet  of  water  in  her  hold  when  she 


1.  Intention  to  Take  Ground.  —  Letchford  v. 
Oldham,  5  Q.  B.  D.  538. 

Thus  in  Corcoran  v.  Gurney,  1  El.  &  Bl.  458, 
72  E.  C.  L.  458,  the  master  of  a  vessel  bound 
from  Nantes  to  Dublin,  in  stress  of  weather, 
ran  for  a  tidal  haibor  at  ebb  tide  when  he  knew 
that  the  ship  must  take  the  ground,  and  it  was 
held  to  be  a  stranding,  for  she  had  entered  the 
harbor  otherwise  than  in  the  ordinary  course 
of  navigation  on  that  voyage. 

In  Wells  v.  Hopwood,  3  B.  &  Ad.  20,  23  E. 
C.  L.  18,  the  vessel  was  moored  at  a  spot 
where  it  was  intended  she  should  take  the 
ground,  but  through  the  stretching  of  a  rope 
ahead,  and  her  being  moored  by  the  wind,  she 
settled  on  a  heap  of  rubbish  instead  of  in  the 
natural  bed  of  the  river,  and  it  was  held  to  be 
a  stranding. 

In  Bishop  v.  Pentland,  7  B.  &  C.  219.  14  E. 
C.  L.  33,  the  vessel  was  in  a  harbor  dry  at 
every  tide,  and  moored  at  a  spot  where  ships 
of  her  burden  usually  lay,  and  where  she  was 
intended  to  be  placed,  but  she  fell  over  and 
was  stove  in,  in  consequence  of  the  accidental 
breaking  of  an  insufficient  rope.  This  was 
held  to  be  a  stranding  by  accident,  for  she 
ceased  to  be  in  a  position  in  which  ships  usu- 
ally were  in  that  port  in  the  ordinary  course 
of  navigation. 

2.  Taking  Ground  in  Manner  Not  Contemplated. 
—  Thus  where  the  vessel  could  enter  the  har- 
bor only  at  a  spring  tide,  and  it  was  intended 
that  at  some  part  of  the  voyage  she  should 
take  the  ground,  but  when  she  did  in  fact  take 
the  ground  she  settled  in  a  hole  which  had 
been  made  by  the  paddles  of  steamers  forcing 


their  way  out  of  the  harbor  at  low  tide,  the 
existence  of  which  was  not  previously  knovn, 
it  was  held  to  be  a  stranding.  Letchford  v. 
Oldham,  5  Q.  B    D.  538. 

3.  Beaching  of  Injured  Vessel.  —  Wells  v.  Hop- 
wood,  3  B.  &  Ad.  20,  23  E.  C.  L.  18;  De  Mattos 
v.  Saunders,  L  R.  7  C.  P.  570. 

In  Burnett  v.  Kensington,  7  T.  R.  206,  1 
Esp.  416,  where  the  vessel  struck  upon  a 
sunken  rock  some  miles  from  land,  which 
started  some  of  her  planks,  and  in  order  to 
save  the  ship  and  cargo  she  was,  some  hours 
later,  run  on  shore  by  the  master,  it  was  held 
to  be  a  stranding. 

But  see  Lake  v.  Columbus  Ins.  Co..  13  Ohio 
48,  42  Am.  Dec.  188,  where  the  vessel,  on  going 
into  Buffalo  harbor,  struck  on  a  rock  or  stump 
and  stove  a  hole  in  her  bottom,  into  which  the 
water  rapidly  entered,  and  being  under  way 
the  crew  attempted  to  run  her  ashore,  and  in 
doing  so  grounded,  and  it  was  held  that  there 
was  no  stranding  within  the  condition  of  the 
policy. 

4.  Peril  of  the  Sea  Not  Necessarily  a  Stranding. 

—  Kingsford  v.  Marshall,  8  Bing.  458,21  E. 
C.  L.  344;  Fletcher  v  Inglis,  2  B.  &  Aid.  3T5; 
Hearne  v.  Edmunds,  1  Brod.  &  B.  388,  5  E.  C. 
L.  129;  Po'ter  v.  Suffolk  Ins.  Co.,  2  Sumn.  (U. 
S.)  197;  Lake  v.  Columbus  Ins.  Co.,  13  Ohio 
48,  42  Am.  Dec.  188. 

5.  What  Constitutes  Collision. — London  Assur. 
v.  Companhia  De  Moagens,  etc.,  167  U.  S.  149, 
56  Fed.  Rep  44,  68  Fed.  Rep.  247.  And  see 
the  title  Navigation. 

6.  Burning  of  Vessel.  —  The  Glenlivet,  (1S94) 
P.  48,  affirmed  {1%^)  P.  164. 
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righted,  it  was  not  a  bilging.1 

g.  Expenditure  under  Sue  and  Labor  Clause  —  (i)  Form  of  Policy. 
■ — The  common  form  of  policy  contains  a  clause,  usually  known  as  the  "sue 
and  labor"  clause,  which  is  designed  to  permit  the  insured  to  recover  from 
the  insurer  expenditures  involved  in  efforts  to  save  the  property  from  loss  or 
damage  which  would  have  fallen  upon  Lhe  insurer.* 

(2)  Effect — (a)  Recovery  Beyond  Amount  of  Policy.  —  The  insured  may  recover 
from  the  insurer  thereunder  any  expenses  properly  incurred  pursuant  to  such 
clause,  notwithstanding  the  insurer  ma}'  have  paid  for  a  total  loss.3 

(b)  Exception  of  Particular  Average.  —  The  fact  that  the  subject-matter  may  have 
been  warranted  free  from  particular  average,  either  generally  or  under  a 
certain  percentage,  will  not  prevent  a  recovery  under  this  clause.4 

(3)  Expenses  Recoverable  —  (a)  Embraced  in  Risk.  — -  The  sue  and  labor  clause 
has  reference  to  charges  not  covered  by  the  insurance,  and  consequently  it 
does  not  embrace  expenditures  to  repair  losses  caused  by  the  risks  insured 
against.5  So  this  clause  will  not  embrace  general  average  losses,  and  contri- 
butions, and  salvage  charges,6  unless  the  services  v/ere  engaged  by  the  master 
or  owner.7 

Costs  of  Defending  Suit.  —  But  the  clause  will  cover  the  cost  of  defending  a 
salvage  suit,8  unless  the  policy  be  against  total  loss  only.9 

(b)  To  Prevent  Losses  Covered  by  Policy.  —  This  clause  covers  only  such  expenses 
as  are  incurred  to  prevent  losses  which  would  have  been  covered  by  the 
policy,10  and  which  were  necessarily  incurred  for  that  purpose.11 


1.  "Bilging."  —  Ellery  v.  Merchants'  Ins. 
Co.,  3  Pick.  (Mass.)  46. 

2.  1  Chalmers  and  Owen's  Dig.  Marine  Ins. 
102;  3  Kent's  Com.  340. 

Form  of  "  Sue  and  Labor  "  Clause. — This  clause, 
as  contained  in  Lloyd's,  is  as  follows:  "And  in 
case  of  any  loss  or  misfortune  it  shall  be  law- 
ful to  the  assured,  their  factors,  servants,  and 
assigns,  to  sue,  labor,  and  travel  for,  in,  and 
about  the  defense,  safeguard,  and  recovery  of 
the  said  goods,  and  merchandises,  and  ship, 
etc.,  or  any  part  thereof,  without  prejudice  to 
the  insurance;  to  the  charges  whereof  we,  the 
assurers,  will  contribute  each  one  according 
to  the  rate  and  quantity  of  his  sum  herein 
assured."  I  Chalmers  and  Owen's  Dig.  Ma- 
rine  Ins.  119. 

Duty  Imposed.  —  The  sue  and  labor  clause 
does  not  impose  any  additional  obligation  on 
the  assured.  He  is  at  all  times  bound  to  labor 
diligently  for  the  recovery  of  the  property  and 
to  alleviate  the  burdens  of  the  insurer.  Gar- 
dere  v.  Columbian  Ins.  Co.,  7  Johns.  (N.  Y.) 
514;  Providence,  etc..  Steamship  Co.  v.  Phcenix 
Ins.  Co.,  89  N.  Y.  564;  Cincinnati  Mut.  Ins. 
Co.  v.  May,  20  Ohio  211. 

The  insertion  of  the  words  "  and  necessary  " 
after  the  word  "  lawful,"  so  that  it  reads 
"  shall  be  lawful  and  necessary,"  does  not 
change  the  meaning  of  the  clause.  Gardere 
v.  Columbian  Ins.  Co.,  7  Johns.  (N.  Y.)  514. 

3.  Recovery  Beyond  Total  Loss.  —  Leduc  v. 
Western  Assur.  Co.,  25  L.  C.  Jur.  280;  Le 
Cheminant  v.  Pearson,  4  Taunt.  367;  Livie  v. 
Janson,  12  East  648;  Lawrence  v.  Van  Home, 
1  Cai.  (N.  Y.)  276;  Watson  v.  Marine  Ins.  Co., 
7  Johns.  (N.  Y.)  62;  Francis  v.  Ocean  Ins.  Co.,  6 
Cow.  (N.  Y.)4o4;  Jumel  v.  Marine  Ins.  Co, 
7  Johns.  (N.  Y.)  412,  5  Am.  Dec.  283;  M'Bride 
v.  Marine  Ins.  Co.,  7  Johns.  (N.  Y.)  431. 

4.  Exception  of  Particular  Average  Does  Not 
PreTent  Recovery.  —  Kidston  v.  Empire  Marine 


Ins.  Co.,  12  Jur.  N.  S.  665;  The  Pomeranian, 
(1895)  P.  349;  Indianapolis  Ins.  Co.  v.  Mason, 
11  Ind.  171;  Shultz  v.  Ohio  Ins.  Co.,  1  B.  Mon. 
(Ky.)  336. 

5.  Repairs  Not  Covered  by  Clause.  —  Alexandre 
v.  Sun  Mut.  Ins.  Co.,  51  N.  Y.  253. 

6.  Salvage  Charges  Not  Covered.  —  Uzielli  v. 
Boston  M  arine  Ins.  Co.,  15  Q.  B.  D.  11;  A  itch  i- 
son  v.  Lohre,  4  App.  Cas.  755  [overt  uiiug  Dixon 
v.  Whitworth,  4  C.  P.  D.  376;  Kidston  v.  Em- 
pire Marine  Ins.  Co.,  L.  R.  I  C.  P.  535,  L.  R. 
2  C.  P.  357];  Buzby  v.  Phcenix  Ins.  Co.,  31 
Fed.  Rep.  422. 

But  this  is  placed  rather  on  the  ground  that 
the  salvors  are  not  acting  as  agents  of  the 
assured  in  preventing  the  loss.  Aitchison  v. 
Lohre,  4  App.  Cas.  755. 

7.  Unless  Services  Rendered  at  Instance  of  Mas- 
ter or  Owners.  —  Aitchison  v.  Lohre,  4  App. 
Cas.  755;  International  Nav.  Co.  v.  Atlantic 
Mut.  Ins.  Co.,  100  Fed.  Rep.  313. 

8.  Legal  Expenses  of  Defending  Salvage  Suit 
Recoverable. —  International  Nav.  Co.  v.  At- 
lantic Mul.  Ins.  Co.,  100  Fed.  Rep.  313;  Heilner 
v.  China  Mut.  Ins.  Co.,  60  N.  Y.  Super.  Ct. 
362.  It  will  not,  however,  cover  the  costs  of 
successfully  defending  a  collision  suit  where 
the  policy  also  has  a  collision  or  running-down 
clause.    Xenos  v.  Fox,  L.  R.  3  C.  P.  630. 

9.  Except  Where  Policy  Covers  Total  Loss  Only. 
—  Dixon  v.  Whitworth.  4  C.  P.  D.  371. 

10.  Losses  Not  Covered. — Biays  v.  Chesapeake 
Ins.  Co.,  7  Cranch  (U.  S.)  415. 

11.  Expenses  Must  Have  Been  Necessary. — Thus, 
expenses  incurred  by  the  assured  in  sending 
a  tug  to  look  for  insured  scows  which  were 
erroneously  reported  to  have  gone  adrift  are 
not  recoverable.  Barney  Dumping-Boat  Co.  v. 
Niagara  F.  Ins.  Co.,  67  Fed.  Rep.  341,  35  U. 
S.  App.  100. 

Expenses  incurred  in  examining  that  portion 
of  the  cargo  which  was  not  injured  are  not  re- 
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Total  Loss  Only  at  Risk.  —  Thus,  where  the  insurance  was  against  total  loss 
only,  and  there  was  no  danger  of  a  total  loss,  expenses  incurred  in  averting 
any  part  of  the  loss  less  than  total  are  not  recoverable.1 

Where  the  Loss  Would  Have  Been  Covered  by  the  policy,  expenses  incurred  in  avert- 
ing it,  or  in  recovering  or  safeguarding  the  property,  are  recoverable  under 
such  clause.2 

(4)  Adjustment  of  Loss.  — The  insurer  is  liable  only  for  such  proportion  of 
the  expenses  under  the  sue  and  labor  clause  as  the  amount  of  the  policy  (or 
his  individual  subscription  in  a  Lloyd's  policy)  bears  to  the  value  of  the 
subject-matter  under  an  open  policy  or  to  the  agreed  value  in  a  valued  policy.3 

5.  Arbitration  of  Differences.  —  This  subject  is  fully  treated  elsewhere  in 
this  work.4 

XIII.  Actions  —  1.  Time  of  Commencing  Action.  —  It  is  only  within  compara- 
tively recent  years  that  a  clause  has  been  inserted  in  marine  insurance  policies 
limiting  the  time  in  which  action  may  be  brought  to  recover  for  a  loss, 
though  such  clause  is  usual  in  policies  of  fire  insurance.5  The  cases  are 
analogous,  except  in  the  one  particular  as  to  the  time  when  a  loss  occurs  so 
as  to  set  in  operation  the  limitation  provision. 

The  Time  When  the  Loss  Occurs  is  not  necessarily  the  time  when  the  peril  is 


coverable.    Lysaght  v.  Coleman,  (1895)  1  Q. 

B.  49- 

Where  an  expensive  method  of  transship- 
ment to  earn  freight  was  used  where  a  cheaper 
one  would  have  sufficed,  only  the  lesser  expense 
can  be  recovered.  Lee  v.  Southern  Ins.  Co., 
L.  R.  5  C.  P.  397- 

1.  Expenses  to  Avert  Partial  Loss  Not  Covered. 
—  Meyer  v.  Ralli,  1  C.  P.  D.  358;  Great  In- 
dian Peninsula  R.  Co.  v.  Saunders,  2  B.  &  S. 
266,  no  E.  C.  L.  266;  Dixon  v.  Whitworth,  4 

C.  P.  D.  371;  Booth  v.  Gair,  9  Jur.  N.  S. 
1326. 

2.  Illustrations.  —  The  following  expenses 
have  been  held  recoverable  under  this  clause: 

Expenses  incurred  in  an  attempt  to  recover 
captured  property.  Bordes  v.  Hallet,  1  Cai. 
(M.  Y.)  444;  Lawrence  v.  Van  Home,  I  Cai. 
(N.  Y.)  276;  Watson  v.  Marine  Ins  Co..  7 
Johns.  (N.  Y.)  62;  Francis  v.  Ocean  Ins.  Co  , 

6  Cow.  (N.  Y.)  404;  Jumel  v.  Marine  Ins.  Co., 

7  Johns.  (N.  Y.)  412,  5  Am.  Dec.  283. 

The  charge  of  a  compromise  bona  fide  made 
to  prevent  the  ship  from  being  condemned  as 
lawful  prize,  or  to  avoid  a  greater  expense. 
Berens  v.  Rucker,  1  W.  Bl.  313. 

Expenses  of  landing,  warehousing,  and 
transshipping  goods  at  an  intermediate  port 
where  the  vessel  was  lost  under  a  policy  on 
freight.  Kidsion  v.  Empire  Marine  Ins.  Co., 
L.  R.  1  C.  P.  535,  12  Jur.  N.  S.  665;  Cory  v. 
Boylston  F.  &  M.  Ins.  Co.,  107  Mass.  140,  9 
Am.  Rep.  14. 

The  expense  of  saving  an  injured  vessel, 
such  as  pulling  her  off  a  bar,  or  raising  her 
when  sunk,  and  towing  her  to  a  place  of 
refuge.  Wallace  y.  Thames,  etc.,  Ins.  Co.,  22 
Fed.  Rep  73;  Potter  v.  Ocean  Ins.  Co.,  3 
Sumn.  (U.  S.)  27;  Norwich,  etc.,  Transp.  Co. 
v.  Western  Massachusei ts  Ins.  Co.,  34  Conn. 
561 ;  Fireman's  Ins.  Co.  v.  Fitzhugh,  4  B.  Mon. 
(Ky  )  160;  Lincoln  v.  Hope  Ins.  Co.,  8  Gray 
(Mass.)  22;  Dix  v.  Union  Ins.  Co.,  23  Mo.  57; 
Perry  v.  Ohio  Ins.  Co.,  5  Ohio  305;  Ralston  v. 
Union  Ins.  Co.,  4  Binn.  (Pa.)  386. 

Reasonable  losses  and  expenses  in  pre- 
serving wrecked  property  until  it  can  be  trans- 


ported to  its  place  of  destination.  Bridge  v 
Niagara  Ins.  Co.,  1  Hall  (N.  Y.)  423.  Sums 
paid  for  transporting  the  master  and  crew,  and 
for  their  support,  and  possibly  their  wages, 
during  the  same  period,  while  protecting  the 
property.  Bridge  v.  Niagara  Ins.  Co.  1  Hall 
(N.  Y.)  423;  Fireman's  Ins.  Co.  v.  Fitzhugh,  4 
B.  Mon.  (Ky.)  160;  Froihingham  v.  Prince,  3 
Mass.  563. 

Expenses  of  conditioning  goods  injured  by 
perils  of  the  sea,  under  a  cargo  policy.  Fran- 
cis v.  Boulion,  65  L.  J.  Q.  B.  153,  73  L.  T.  N. 
S.  578,  8  Asp.  M.  Cas.  79.  Contra,  Cory  v. 
Boylston  F.  &  M.  Ins.  Co.,  107  Mass.  140,  9 
Am.  Rep.  14. 

Expenses  incurred  in  defending  against  a 
claim  which  the  underwriter  would  have  been 
liable  to  pay  if  it  had  been  proved  against  the 
assured.  Pride  v.  Providence- Washington  Ins. 
Co.,  6  Pa.  Dist.  227. 

Counsel  fees,  amount  paid  for  marshal's 
fees,  entering  security  for  the  release  of  the 
vessel,  expenses  of  travel  and  attendance,  and 
loss  of  charter  money.  Pride  v.  Providence- 
Washington  Ins.  Co.,  6  Pa.  Dist.  227. 

Extra  expense  for  food  for  live  animals  in- 
sured against  all  risks,  including  mortality 
from  any  cause  whatsoever,  while  the  vessel 
in  which  they  are  shipped  is  detained  in  a  port 
of  refuge  for  necessary  repairs  due  to  perils  of 
the  sea,  is  recoverable,  for  there  is  danger  of 
total  loss  unless  the  expense  is  incurred.  The 
Pomeranian,  (1895)  P.  349. 

Expenses  of  Examination  by  Appraisers  to  ascer- 
tain the  amount  of  the  loss  are  not  recoverable. 
Cory  v.  Boylston  F.  &  M.  Ins.  Co.,  107  Mass. 
140,  9  Am.  Rep.  14. 

3.  Adjustment  of  Loss.  —  Dixon  v.  Whitworth, 
4  C.  P.  D.  378:  Wallace  v.  Thames,  etc.,  Ins. 
Co.,  22  Fed.  Rep.  73;  Alexandre  v.  Sun  Mut. 
Ins.  Co.,  51  N.  Y.  263;  Watson  v.  Marine  Ins. 
Co.,  7  Johns.  (N.  Y.)  57. 

4.  Arbitration  of  Differences.  —  See  the  titles 
Arbitration  and  Award,  vol.  2,  p.  574;  Fire 
Insurance,  vol.  13,  p.  359. 

6.  Time  for  Commencing  Action,  —  See  the  title 
Fire  Insurance,  vol.  13,  p.  385  et  seq. 
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encountered,  but  rather  when  it  ceases  to  operate  and  the  extent  of  the  loss 
can  be  ascertained.1 

2.  Jurisdiction.  —  A  policy  of  marine  insurance  being  a  maritime  contract, 
a  court  of  admiralty  has  jurisdiction  thereof,2  and  a  provision  in  a  policy  that 
suit  thereon  shall  be  brought  only  in  a  specified  court  is  invalid.3 

3.  Parties  —  a.  Where  Insured  Is  Described  in  General  Terms  — 
One  for  Whom  Policy  Was  Effected.  —  Where  the  policy  is  taken  out  by  a  named 
person,  for  the  benefit  "of  whom  it  may  concern,"  or  in  words  of  equivalent 
import,  the  person  for  whom  it  was  originally  intended  and  who  authorized  or 
subsequently  adopted  it  may  sue  thereon  in  his  own  name,4  and  in  such  suit 
the  insurer  cannot  set  off  his  demands  against  the  nominal  insured.5  An 
agent  cannot,  by  declaring  goods  on  a  running  policy  originally  made  to  him, 
cover  goods  of  his  principal  so  as  to  entitle  the  latter  to  sue  thereon  in  his 
own  name.6 

Agent  Effecting  insurance.  — The  person  effecting  the  insurance  may  recover 
on  it  in  his  own  name  as  trustee  for  the  benefit  of  those  originally  intended 
under  the  general  designation.7 

Person  to  Whom  Loss  Is  Payable. — Where  the  loss  is  payable  to  another,  the 
person  to  whom  the  policy  is  issued  may  recover  on  it  in  his  own  name  for 
the  benefit  of  the  persons  interested,8  providing,  of  course,  that  the  insurance 
was  authorized  or  adopted  by  the  persons  from  whom  it  was  intended.9 


1.  Time  When  Loss  Occurs.  —  Browning  v. 
Provincial  Ins.  Co.,  L.  R.  5  P.  C.  263;  Provin- 
cial  Ins.  Co.  v.  .(Etna  Ins.  Co.,  16  U.  C.  Q.  B. 
135;  Plant  v.  Eufaula  Home  Ins.  Co.,  41  Ga. 
130;  Harvey  v.  Detroit  F.  &  M  Ins.  Co.,  120 
Mich.  601;  McWilliams  v.  Home  I'iS.  Co.,  40 
N.  Y.  App.  Div.  400. 

Waiver  of  Condition  as  to  time  of  commencing 
sait.  See  the  title  Fire  Insurance,  vol.  13,  pp. 
385.  39°.  an(l  a'so  Allen  v.  Merchants  Marine 
Ins.  Co.,  15  Can.  Sup.  Ct.  488;  Norwich,  etc., 
Transp.  Co.  v.  Western  Massachusetts  Ins. 
Co.,  6  Blatchf.  (U.  S  )  241. 

2.  Jurisdiction  of  Admiralty.  —  See  the  title 
Admiralty  Jurisdiction,  vol.  r,  p.  661,  and 
also  New  England  Mut.  Marine  Ins.  Co.  v. 
Dunham,  11  Wall.  (U.  S.)  1;  Slocum  v.  Western 
Assur.  Co.,  42  Fed.  Rep.  235. 

3.  Limiting  Jurisdiction  of  Courts.  —  See  the 
title  Jurisdiction,  vol.  17,  p.  1063.  See  also 
Slocum  v.  Western  Assurance  Co.,  42  Fed. 
Rep.  235. 

4.  Recovery  by  Party  Intended  —  United  States. 
—  Aldrich  v.  Equitable  Safety  Ins.  Co.,  r 
Woodb.  &  M.  (U.  S.)  272;  Earnmoor  v.  Cali- 
fornia Ins  Co.,  40  Fed.  Rep.  847. 

Alabama.  —  Insurance  Co.  of  North  America 
v.  Forcheimer,  86  Ala.  541. 

Maine.  —  Haynes  v.  Rowe,  40  Me.  181. 

Massachusetts.  —  Cobb  v.  New  England  Mut. 
Marine  Ins.  Co,,  6  Gray  (Mass.)  192;  Cope- 
land  v.  Mercantile  Ins.  Co.,  6  Pick.  (Mass.) 
198. 

New  York.  —  Pacific  Ins.  Co.  v.  Catlett,  4 
Wend.  (N.  Y.)  75,  affirming  1  Wend.  (N.  Y.) 
561;  Palmer  v.  Great  Western  Ins.  Co.,  (C. 
PI.  Gen.  T.)  10  Misc.  (N.  Y.)  167,  affirmed  153 
N.  Y.  660;  McLaughlin  v.  Great  Western  Ins. 
Co.,  (C.  PI.  Gen.  T.)  20  N.  Y.  Supp.  536. 

Canada.  —  Merchant s'  Marine  Ins.  Co.  v. 
Barss,  15  Can.  Sup.  Ct.  185. 

See  also  the  title  Fire  Insurance,  vol.  13,  p. 
213. 

5.  Set-off.  —  Hurlbert  v.  Pacific  Ins.  Co.,  2 
Sumn.  (U.  S.)47i;  Gordon  v.  Church,  2  Cai. 


(N.  Y.)  299;  Pacific  Mail  Steamship  Co  v. 
Great  Western  Ins.  Co.,  65  Barb.  (N.  Y.)  334; 
Reck  v.  Phenix  Ins.  Co.,  130  N.  Y.  160,  revers- 
ing (Supm.  Ct.  Gen.  T.)  7  N.  Y.  Supp.  492. 
See  also  the  title  Fire  Insurance,  vol.  13,  p. 
215- 

6.  Watson  v.  Swann,  11  C.  B.  N.  S.  756,  103 
E.  C.  L.  756. 

7.  Nominal  Assured  May  Recover  as  Trustee  — 
England.  —  Hagedorn  v.  Oliverson,  2  M.  &  S. 
485;  Barlow  v.  Leckie,  4  Moo.  8,  16  E.  C.  L. 
356;  Provincial  Ins.  Co.  v.  Leduc,  L.  R.  6  P. 
C.  224. 

Maine.  —  Sleeper  v.  Union  Ins.  Co.,  65  Me. 
385,  20  Am.  Rep.  706;  Gray  v.  Buck,  78  Me. 
477- 

Massachusetts.  —  Ward  z:  Wood,  13  Mass. 
539- 

New  York.  —  Duncan  v.  China  Mut.  Ins. 
Co.,  129  N.  Y.  237,  affirming  59  N.  Y.  Super. 
Ct.  396;  Sturm  v.  Atlantic  Mut.  Ins.  Co.,  63  N. 
Y.  77,  affirming  38  N.  Y.  Super.  Ct.  281 ;  Voisin 
v.  Commercial  Mut.  Ins.  Co.,  62  Hun  (N. 
Y.)  4. 

Ohio.  —  Protection  Ins.  Co.  z:  Wilson,  5 
Ohio  St.  553. 

Pennsylvania.  —  Flemming  v.  Marine  Ins. 
Co.,  4  Whart.  (Pa.)  59,  33  Am.  Dec.  33,  note,  12 
Pa.  St.  391. 

See  also  the  title  Fire  Insurance,  vol.  13,  p. 
215. 

8.  Recovery  by  Person  to  Whom  Loss  Is  Payable. 

—  Henshaw  v.  Mutual  Safety  Ins.  Co.,  2 
Blatchf.  (U.  S.)  99;  Steamship  Samana  Co.  v. 
Hall,  55  Fed.  Rep.  663;  Richelieu,  etc.,  Nav. 
Co.  v.  Thames,  etc..  Marine  Ins.  Co.,  58  Mich. 
132;  Gillilan  v.  Sun  Mut.  Ins.  Co.,  41  N.  Y. 
376;  Dimock  v.  New  Brunswick  Marine  Assur. 
Co.,  6  N.  Bruns.  398. 

9.  But  Insurance  Must  Have  Been  Authorized  or 
Adopted.  —  Ebsworth  v.  Alliance  Marine  Ins. 
Co.,  L.  R.  8  C.  P.  596.  See  also  supra,  this 
title,  The  Contract  in  General  —  Construction  and 
Operation  —  Description  of  Parties,  and  ihe  title 
Fire  Insurance,  vol.  13,  pp.  212.  2r6. 
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b.  Special  Designation.  —  Where  the  insured  is  specially  designated, 
no  one  save  such  person,1  or  the  agent  effecting  the  policy  for  him,  making 
the  loss  payable  to  him,  can  recover  thereon.2  But  these  rules  do  not  apply 
to  the  case  of  an  undisclosed  principal  where  the  policy  is  taken  in  the  agent's 
name.3 

c.  Want  OF  Interest.  —  A  person  who  assigns  away  his  interest  in  a  ship 
or  goods,  after  effecting  a  policy  upon  them,  and  before  the  loss,  cannot  sue 
upon  the  policy,  except  as  a  trustee  for  the  assignee,  in  a  case  where  the  policy 
is  handed  over  to  him  upon  the  assignment,  or  there  is  an  agreement  that  it 
shall  be  kept  alive  for  his  benefit.4  But  a  mortgagee  who  insured  the  vessel 
under  agreement  with  the  mortgagors  at  the  latter's  expense  may  recover  on 
the  policy  after  the  mortgage  has  been  fully  paid.5 

4.  Evidence  and  Burden  of  Proof — a.  Commencement  of  Risk.  —  The 
burden  is  on  the  insured  to  prove  that  the  vessel  sailed  upon  the  voyage 
insured,  where  the  vessel  was  never  heard  of  after  sailing.6 

b.  LOSS  —  (i)  Presumption  of  loss  of  Missing  Ship. — Where  a  vessel  is 
not  heard  of  at  all  within  a  reasonable  time  after  sailing,  or  for  a  reasonable 
time  after  she  was  last  seen,  it  will  be  presumed  that  she  has  foundered  at  sea.7 

Proof  that  Vessel  Is  Missing.  —  But  it  is  not  enough  to  prove  that  the  vessel  has 
not  been  heard  of  at  her  port  of  departure.  It  must  be  shown  that  she  has 
not  arrived  at  her  destination.8 

(2)  Time  of  Loss  —  (a)  Partial  Loss.  —  Where  the  vessel  was  seaworthy  when 
she  sailed,  it  will  be  conclusively  presumed  that  any  average  loss  occurred 
thereafter.9  But  where  the  vessel  after  starting  is  obliged  to  put  back  into 
port  and  insurance  is  thereafter  effected,  the  insured  on  cargo  must  show  what 
part  of  the  loss  occurred  after  the  risk  commenced.10  And  so  where  the  time 
of  loss  becomes  important  on  the  question  of  the  commencement  or  termina- 
tion of  the  risk,  the  burden  seems  to  be  on  the  insured  to  piove  when  the 
loss  occurred.11 

(b)  Total  Loss  —  Missing  Vessel.  —  If  a  policy  of  insurance  on  a  vessel  expires 
while  she  is  supposed  to  be  on  a  voyage,  and  a  second  policy  for  a  different 
sum  is  taken  after  the  expiration  of  the  first,  there  is,  in  this  country,  no  rule 
of  law  which  requires  payment  of  that  policy  under  which  the  vessel  sailed, 
or  was  last  heard  from,  in  the  absence  of  proof  of  the  time  of  loss.18  In  judg- 
ing whether  a  vessel  has  been  lost  in  a  voyage  insured,  the  usual,  and  not 
the  utmost,  length  of  such  a  voyage  is  the  period  on  which  the  jury  is  to 


1.  Owner  Specially  Designated.  —  Pacific  Ins. 
Co.  v.  Catlett,  4  Wend.  (N.  Y.)  75,  affirming  r 
Wend.  (N.  Y.)  561. 

2.  Agent  May  Recover  as  Trustee.  —  British 
America  Assur.  Co.  v.  Law,  21  Can.  Sup.  Ct. 
325- 

3.  Undisclosed  Principal.  —  2  A  mould  on  Ma- 
rine Ins.  (6th  ed.)  1013;  Browning  v.  Provincial 
Ins.  Co.,  L.  R.  5  P.  C.  263;  Sutherland  v.  Pratt, 
12  M.  &  W.  16.  See  also  Fell  v.  Lutwidge, 
Barn.  Ch.  319. 

4.  Assignment  of  Policy. —  Powles  v.  Innes, 
11  M.  &  W.  10;  Boddington  v.  Castelli,  1  El. 
&  Bl.  879,  72  E.  C.  L.  879 

5.  After  Payment  of  Mortgage.  —  Levy  v.  Mer- 
chants' Marine  Ins.  Co.,  1  Cab.  &  El.  474,  52 
L.  T.  N.  S.  263,  5  Asp.  M.  Cas.  407. 

Rights  of  Assignees.  —  See  the  title  Fire  In- 
surance, vol.  13,  p.  86. 

6.  Evidence  of  Commencement  of  Risk.  —  Cohen 
v.  Hinckley,  2Campb  51;  Kosterz.'.  Innes,  R. 
&  M.  333,  21  E.  C.  L.  450. 

7.  Presumption  of  Loss  of  Missing  Ship.  —  Wat- 
son v.  King,  1  Stark.  121,  2  E.  C.  L.  54.  See 

10 


also  Clifford  v.  Thomaston  Mut.  Ins.  Co.,  50 
Me.  209,  79  Am.  Dec.  606,  and  the  title  Aban- 
donment and  Total  Loss  (in  Marine  Insur- 
ance), vol.  1,  p.  7,  wherein  the  question  is  fully 
treated. 

8.  Nonarrival  Must  Be  Shown.  —  Twemlow  v. 

Osivin,  2  Campb.  85. 

9.  Time  of  Partial  Loss.  — Depeyster  v.  Colum- 
bian Ins.  Co.,  2  Cai.  (N.  Y.)  85:  Depau  v. 
Ocean  Ins.  Co.,  5  Cow.  (N.  Y.)  63,  15  Am.  Dec. 
431- 

10.  Where  Insurance  Was  Effected  After  Vessel 
Sailed.  —  Batchelder  v.  Insurance  Co.  of  North 
America,  30  Fed.  Rep.  459. 

11.  Separation  of  Losses. — Hare  v.  Travis,  7  B. 
&  C.  14,  14  E.  C.  L.  4. 

12.  Time  of  Loss  of  Missing  Ship.  —  Clifford  r. 
Thomaston  Mut.  Ins.  Co.,  50  Me.  197,  79  Am. 
Dec.  606. 

Question  for  Jury. —  The  question  as  10  the 
precise  time  when  a  loss  occurs  in  the  case  of 
a  missing  ship  is  one  of  fact  for  the  jury. 
Clifford  v.  Thomaston  Mut.  Ins.  Co.,  50  Me. 
210,  79  Am.  Dec.  606. 
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proceed.1  If  two  storms  are  given  in  evidence  on  a  policy  for  time,  the  one 
within  and  the  other  without  the  period,  it  is  for  the  jury  to  say  in  which  the 
loss  has  happened.2 

(3)  Cause  of  Loss.  —  Except  in  the  case  of  a  missing  ship,3  the  insured  has 
the  burden  of  proving  that  the  loss  of  or  injury  to  the  subject-matter  arose 
from  a  peril  insured  against.'*  But  he  is  not  bound  to  show  the  identical  cause 
of  loss;  a  possible  cause  of  loss  is  sufficient  where  the  insurance  is  against  sea 
perils  and  the  vessel  is  shown  to  be  seaworthy.5  The  mere  fact  that  the 
goods  insured  were  damaged  to  a  trifling  extent  by  salt  water  does  not  con- 
stitute such  proof.6 

Excepted  Causes.  —  The  existence  of  certain  conditions,  where  losses  caused 
thereby  are  excepted  from  the  risk,  or  are  not  covered  by  the  policy,  casts 
the  burden  on  the  insured  to  show  that  the  loss  was  not  caused  thereby,7  or 
to  separate  the  amount  of  loss  attributable  to  the  different  perils.** 

Cause  Originally  Assigned,  —  Evidence  cannot  be  given  of  any  other  cause  of 
loss  than  that  originally  assigned  on  which  an  abandonment  is  made.9 

c.  INTEREST  —  (l)  Necessity  of  Proof.  — The  insured  is  bound  in  all  cases 
to  prove  his  interest  10  at  the  time  of  the  loss,11  though  the  policy  be  valued  12 

C.  L.  4;  Anderson  v.  Morice,  I  App.  Cas.  713; 
Coles  v.  Marine  Ins.  Co.,  3  Wash.  (U.  S.)  159; 
Marcy  v.  Sun  Ins.  Co.,  14  La.  Ann.  262; 
Smethen  v.  Memphis  Ins.  Co.,  3  La.  Ann.  474, 
48  Am.  Dec.  462;  Coffin  v.  Phenix  Ins.  Co.,  15 
Pick.  (Mass.)  291;  Dimock  v.  New  Brunswick 
Marine  Assur.  Co.,  6  N.  Bruns.  398;  Western 
Ins.  Co.  v.  Tobin,  32  Ohio  St.  77. 

6.  Slight  Damage.  —  Sun  Mut.  Ins.  Co.  v. 
Masson,  4  L.  C.  Jur.  23;  Fleming  v.  Marine 
Ins.  Co.,  3  W.  &  S.  (Pa.)  144,  38  Am.  Dec.  747, 
12  Pa.  St.  391. 

7.  Where  Excepted  Conditions  Were  in  Exist- 
ence. —  Richelieu,  etc.,  Nav.  Co.  v.  'Boston 
Marine  Ins.  Co.,  136  U.  S.  408,  26  Fed.  Rep. 
596;  Berwind  v.  Greenwich  Ins.  Co.,  53  N.  Y. 
Super.  Ct.  102;  McCarthy  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  (Supm.  Ct.  Tr.  T.)  19  Misc.  (N.  Y.) 
274. 

8.  Separation  of  Losses.  —  Baker  v.  Manufac- 
turers Ins.  Co.,  12  Gray  (Mass.)  603;  Heebner 
v.  Eagle  Ins.  Co.,  10  Gray  (Mass.)  143.  See 
also  Paddock  v.  Commercial  Ins.  Co.,  104 
Mass.  521. 

9.  Cause  Originally  Assigned.  —  Craig  v. 
United  Ins.  Co.,  6  Johns.  (N.  Y.)  226,  5  Am. 
Dec.  222. 

Unseaworthiness.  —  See  supra,  this  liile,  War- 
ranties —  Seaworthiness  —  Evidence  and  Burden 
of  Prooj. 

10.  Assured  Cannot  Recover  Without  Proving  In- 
terest.—Cousins  v.  Nantes,  3  Taunt.  513;  Cohen 
v.  Hannan,  5  Taunt.  101,  1  E.  C.  L.  26; 
Cusack  v.  Mutual  Ins.  Co.,  6  L.  C.  Jur.  97; 
Petrel  Guano  Co.  v.  Providence,  etc.,  Ins.  Co., 
52  N.  Y.  Super.  Ct.  297,  affirmed  10%  N.  Y.  63^. 

Amount  of  Interest.  —  The  assured  on  a 
freight  policy  is  bound  to  prove  the  actual 
amount  of  freight  which  would  have  been 
earned  but  for  the  intervention  of  the  perils  in- 
sured agaust.    Forbes  v.  Aspinall,  13  East  323. 

11.  At  Time  of  Loss. — Carroll  v.  Boston  Marine 
Ins.  Co.,  8  Mass.  515;  Gordon  v.  Massachu- 
setts F.  &  M.  Ins.  Co.,  2  Pick.  (Mass.)  249. 
But  see  Sparkes  v.  Marshall,  2  Bing.  N.  Cas. 
761,  29  E  C.  L.  480. 

12.  Though  Policy  Be  Valued.  —  Wolcot  t  v. 
Eagle  Ins.  Co.,  4  Pick.  (Mass.)  429;  Mellen 
v.  National  Ins.  Co.,  1  Hall  (N.  Y.)  452. 


1.  Time  of  Loss  —  How  Determined. —  Brown 
v.  Neilson.  1  Cai.  (N.  Y.)  525. 

2.  Question  for  Jury.  —  Brown  v.  Neilson,  1 
Cai.  (N.  Y.)  525. 

Where  the  insured  vessel  sailed  in  May  and 
was  seen  in  October,  but  was  never  heard  of 
again,  a  finding  that  she  waslost  during  the  life 
of  the  policy  which  expired  Dec.  29  was  not 
disturbed.  Reck  v.  Phenix  Ins.  Co  ,  130  N. 
Y.  160. 

In  the  case  of  a  vessel  sailing  on  March  4 
from  Norfolk,  Virginia,  for  New  York,  it  was 
left  to  the  jury  to  say  whether  the  loss  hap- 
pened within  the  life  of  the  policy,  which 
expired  March  28.  Brown  v.  Neilson,  1  Cai. 
(N.  Y.)  525 

3.  Cause  of  Loss  Need  Not  Ee  Proved  in  Case  of 
Missing  Ship.  —  Green  v.  Brown,  2  Stra.  1199. 

4.  In  Other  Case3  Cause  of  Loss  Must  Be  Proved 

—  United  States.  —  Bullard  v.  Roger  Williams 
Ins.  Co.,  1  Curt  (U.  S.)  148;  Donnell  v.  Colum- 
bian Ins.  Co  ,  2  Sumn.  (U.  S.)  366;  Coles  v. 
Marine  Ins.  Co.,  3  Wash.  (U.  S.)  159. 

Kentucky.  —  Louisville  M.  &  F.  Ins.  Co.  v. 
Bland,  9  Dana  (Ky.)  143. 

Massachusetts .  —  Paddock  v.  Franklin  Ins. 
Co.,  11  Pick.  (Mass  )  227;  Cory  v.  Boylston 
F.  &  M.  Ins.  Co.,  107  Mass.  140;  Heebner  v. 
Eagle  Ins.  Co.,  10  Gray  (Mass.)  143  Baker  v 
Manufacturers'  Ins.  Co.,  12  Gray  (Mass.)  603; 
Paddock  v.  Commercial  Ins.  Co.,  104  Mass. 

New  York.  —  McCarthy  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  (Supm.  Ct.  Tr.  T.)  19  Misc.  (N.  Y.) 
274. 

Pennsylvania.  —  Flemming  v.  Marine  Ins. 
Co..  4  Whart.  (Pa.)  59,  33  Am.  Dec.  33,  note, 
3  W.  &  S.  (Pa.)  144,  38  Am.  Dec.  747,  12  Pa. 
St.  391. 

Burden  of  Proof  of  Cause  of  Loss.  —  Se*  the  title 

Insurance,  vol.  16,  p.  958.  And  see  Coffin  v. 
Phenix  Ins.  Co.,  15  Pick.  (Mass.)  294;  Berwin  J 
v.  Greenwich  Ins.  Co.,  53  N.  Y.  Super.  Ct. 
102:  American  Ins.  Co.  v.  Bryan,  26  Wend. 
(N.  Y.)  j53,  37  Am.  Dec.  278,  t  Hill  (N.  Y.)  25; 
Western  Ins.  Co.  v.  Tobin,  32  Ohio  Si.  77. 

5.  Possible  Cause  of  Loss  Sufficient.  —  Dudgeon 
v.  Pembroke,  2  App.  Cas.  284,  reversing  I  Q. 
B.  D.  96;  Hare  v.  Travis,  7  B.  &  C.  14,  14  E. 
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or  be  made  "  interest  or  no  interest."  1 

(2)  Sufficiency  of  Evidence — '(a)  As  to  Vessel.  —  Possession  and  acts  of  owner- 
ship are  prima  facie  evidence  of  ownership  of  a  vessel.2  The  register  of  a  ship 
is  not  essential  to  proof  of  ownership,3  nor,  it  seems,  in  the  absence  of  statute, 
is  it  prima  facie  evidence  of  ownership  either  for  or  against  the  insured,  unless 
it  be  taken  out  by  the  insured,  when  it  is  admissible  as  an  act  cf  ownership.4 
In  England,  however,  by  statute,  the  register  is  made  prima  facie  evidence  of 
the  facts  therein  contained.5 

(b)  As  to  Goods.  —  Interest  in  goods  is  prima  facie  proved  by  evidence  of 
possession,  of  acts  of  ownership,6  or  of  a  transfer  of  title  to  the  insured  by 
bill  of  lading  or  other  document,7  or  by  evidence  of  payment  of  the  price  of 
them.8  But  invoices,  bills  of  lading,  etc.,  made  out  by  the  insured  or  his 
captain  to  him  are  not  evidence  of  ownership.9 

d.  Admissibility  of  Evidence  —  (1)  Protest.  — The  general  rule  is  that 
the  protest  of  the  master  in  relation  to  the  loss  is  not  admissible  in  favor  of 
the  insured,10  but  this  is  not  without  exceptions.11  The  protest  is  admissible 
on  behalf  of  the  insurer  where  attached  to  the  proofs  of  loss  or  referred  to 

1.  "  Interest  or  No  Interest."  —  Thellusson  v.     (N.  Y.)  201.    And  see  the  title  Ships  and 

Fletcher,  I  Dougl.  315,  1  Esp.  73;  Harman  v. 
Vanhatton,  2  Vern.  717,  1  Eq.  Cas.  Abr.  371, 
par.  3;  Goddart  v.  Garrett,  2  Vern.  269. 

The  burden  of  proof  in  an  action  by  an  in- 
surer to  recover  from  the  assured  the  amount 
paid  to  him  by  the  insurer  on  the  ground  of  an 
absence  of  insurable  interest  is  on  the  plain- 
tiff.   Hooper  v.  Robinson,  98  U.  S.  537. 

Under  a  valued  time  policy  the  same  evi- 
dence of  interest  at  risk  on  any  voyage  within 
the  term  is  required  as  if  the  insurance  were 
upon  that  single  voyage.  Wolcott  v.  Eagle 
Ins.  Co.,  4  Pick.  (Mass.)  429. 

2.  Possession  and  Acts  of  Ownership  as  to  Vessel. 
—  2  Phillips  Ins.,  par.  2124;  2  Arnould  on 
Marine  Ins.  (6th  ed.),  1152;  Robertson  v. 
French,  4  East  130;  Marsh  v.  Robinson,  4  Esp. 
98;  Thomas  v.  Foyle,  5  Esp.  88  (where  the 
assured  ordered  and  paid  for  stores);  Sharp  v. 
United  Ins.  Co.,  14  Johns.  (N.  Y.)  102. 

The  fact  that  there  is  a  contest  as  to  the 
validity  of  title  to  a  vessel  will  not  prevent  a 
recovery  by  one  in  possession  who  insured  her 
for  his  own  benefit.  Frierson  v.  Brenham,  5 
La.  Ann.  540,  52  Am.  Dec.  603. 

Prima  Facie  evidence  of  ownership  arising 
from  possession  at  a  particular  period  is  not 
disproved  by  showing  a  prior  register  in  the 
name  of  another  and  a  subsequent  register  to 
the  same  person.  Robertson  v.  Frence,  4  East 
130. 

The  verbal  declarations  of  the  plaintiff,  the 
sole  registered  owner,  that  another  person,  a 
foreign;r,  was  part  owner  are  not  sufficient  to 
disprove  the  allegation  of  interest  in  the  plain- 
tiff, where  he  had  obtained  the  register  upon 
his  own  declaration  and  acted  as  owner  in  pro- 
curing the  insurance  and  in  the  other  affairs 
of  the  vessel.  Watson  v.  Summers,  4  N. 
Bruns.  62. 

3.  Register  of  Vessel  Not  Necessary.  —  Robert- 
son v.  French,  4  East  130. 

4.  Not  Prima  Facie  Evidence  Unless  Taken  Out 
by  Assured.  —  Abbott  on  Shipping  66;  2  Phillips 
on  Ins.,  par.  2124;  Pirie  v.  Anderson,  4  Taunt. 
652;  Ohl  v.  Eagle  Ins.  Co.,  4  Mason  (U.  S.)  172, 
390;  Barry  v.  Louisiana  Ins.  Co  ,  11  Mart  (La.) 
630;  Carroll  v.  Boston  Marine  Ins.  Co.,  8 
Mass.  515;  Sharp  v.  United  Ins.  Co.,  14  Johns. 


Shipping. 

5.  Eule  in  England. —  17  &  18  Vict.,  c.  104, 
§  107;  2  Arnould  on  Marine  Ins.  (6th  ed.)  1153. 
And  see  also  Marsh  v.  Robinson,  4  Esp.  98; 
Camden  v.  Anderson,  5  T.  R.  709. 

6.  Possession  and  Acts  of  Ownership  as  to  Goods. 

—  2  Arnould  on  Marine  Ins.  (6th  ed.)  1154. 

7.  Documents  Proving  Title. —  Haddow  v. 
Parry,  3  Taunt.  303;  M'Andrew  v.  Bell,  1  Esp. 
373;  Seagrave  v.  Union  Marine  Ins.  Co.,  1  H. 
&  R.  302.  L.  R.  1  C.  P.  305,  12  Jur.  N.  S.  358; 
Cusack  v.  Mutual  Ins.  Co.,  6  L.  C.  Jur.  97; 
Russel  v.  Boheme,  2  Stra.  1127. 

8.  Payment  of  Price.  —  Schooner  Samuel  T. 
Keese,  38  N.  Y.  Super.  Ct.  281. 

9.  Bills  Made  Out  by  Assured.  ■ —  Dickson  v. 
Lodge,  1  S'ark.  226,  2  E.  C.  L.  92;  Paine 
v.  Maine  Mut.  Marine  Ins.  Co.,  69  Me. 
568. 

Evidence  as  to  Shipment  of  Worthless  or  Substi- 
tuted Cargo.  —  See  Palmer  v.  Great  Western 
Ins.  Co.,  116  N.  Y.  599;  Voisin  v.  Commercial 
Mut.  Ins  Co.,  67  Hun  (N.  Y.)  365,  62  Hun 
(N.  Y.)  4. 

10.  Protest  Not  Admissible  in  Favor  of  Assured. 

—  Senat  v.  Porter,  7  T.  R.  154;  Christian  v. 
Coombe,  2  Esp.  489;  Ruan  v.  Gardner,  1 
Wash.  (U.  S.)  145;  Patterson  v.  Maryland  Ins. 
Co.,  3  Har.  &  J.  (Md.)  71;  Berwind  v.  Green- 
wich Ins.  Co.,  53  N.  Y.  Super.  Ct.  102;  Marine 
Ins.  Co.  v.  Stras.  1  Munf.  (Va.)  408. 

11.  Exceptions.  —  In  South  Carolina  the  protest 
is  admissible,  Church  v.  Teasdale,  r  Brev.  (S. 
Car.)  255;  though  not  where  the  master  is  also 
owner.  Cud  worth  v.  South  Carolina  Ins.  Co., 
4  Rich.  L.  (S.  Car.)  416. 

In  Pennsylvania  the  same  rule  obtains, 
though  such  protest  to  be  admissible  must 
be  made  within  twenty-four  hours  after  the 
vessel  is  moored  and  before  the  goods  are 
unloaded.  Nixon  v.  Long,  1  Dall.  (Pa.)  6; 
Richette  v.  Stewart,  r  Dall.  (Pa.)  317;  Brown 
v.  Girard,  1  Binn.  (Pa.)  40;  Cheriol  v.  Foussat, 
3  Binn.  (Pa.)  227;  Boyce  v.  Moore.  1  Yeates 
(Pa.)  201;  Fleming  v.  Marine  Ins.  Co  ,  3  W.  & 
S.  (Pa.)  144,  38  Am.  Dec.  H7< 

But  the  protest  is  not  admissible  in  the  case 
of  inland  vessels.  Gordon  v.  Little,  8  S.  &  R. 
(Pa.)  533,  11  Am.  Dec.  632. 
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therein  so  as  to  be  capable  of  identification.1  And  it  seems  that  it  is  admis- 
sible to  contradict  the  testimony  or  ihe  persons  signing  it.2 

(2)  Survey.  —  A  survey  is  not  in  general  admissible  as  evidence  on  the  part 
of  the  insured  unless  called  for  by  the  insurer.3  Nor  is  the  insured  bound  to 
produce  it  4  unless  it  be  made  in  pursuance  of  an  order  by  a  court  of  competent 
jurisdiction.5 

MARINER.  (See  also  the  titles  Admiralty  Jurisdiction,  vol.  1,  p.  645 ; 
Barratry,  vol.  3,  p.  859;  Masters  of  Vessels;  Nuncupative  Wills' 
Seamen  ;  Ships  and  Shipping.)  —  A  mariner  is  a  person  employed  on  a 
merchant  ship  or  a  ship  of  war.  The  term  includes  common  sailors,  a  cook, 
porter,  steward,  purser,  clerk,  engineer,  surgeon,  captain,  admiral ;  in  fact,  whom- 
soever has  to  do  with  the  equipment  and  preservation  of  the  vessel  or  the  welfare 
of  the  crew.6 


1.  Protest  Admissible  Against  Assured. —  Riche- 
lieu, etc.,  Nav.  Co.  v.  Boston  Marine  Ins.  Co., 
136  U.  S.  408,  26  Fed.'  Rep.  596. 

2.  And  to  Contradict  Signers.  —  Christian  v. 
Coombe,  2  Esp.  489;  Cudivorth  v.  South  Caro- 
lina Ins.  Co.,  4  Rich.  L.  (S.  Car.)  4r6. 

The  Declarations  of  the  Signers  of  the  Protest 
are  admissible  to  explain  or  contradict  it. 
Richelieu,  etc.,  Nav.  Co.  v.  Boston  Marine  Ins. 
Co.,  26  Fed.  Rep.  596;  Church  v.  Tea?dale,  1 
Brev.  (S.  Car.)  255. 

3.  Survey  Not  in  General  Admissible.  —  Drake 
v.  Marryat,  2  Dowl.  &  R.  696,  1  B.  &  C.  473, 

8  E.  C.  L.  201 ;  Wright  v.  Barnard,  2  Esp.  700; 
Sun  Mut.  Ins.  Co.  v.  Masson,  4  L.  C.  Jur.  23; 
Saltus  v.  Commercial  Ins.  Co.,  10  Johns.  (N. 
Y.)487.    But  see  American  Ins.  Co.  v.  Francia, 

9  Pa.  St.  390. 

4.  Assured  Not  Bound  to  Produce  Survey.  — 
Mitchell  v.  New  England  Marine  Ins.  Co.,  6 
Pick.  (Mass.)  117. 

5.  Unless  Made  by  Order  of  Court.  —  Robinson 
v.  Clifford,  2  Wash.  (U.  S.)  1. 

Admissibility  of  Lloyd's  List.  —  Mackintosh  v. 
Marshall,  11  M  &.  W.  116;  Freeman  v.  Baker, 
S  C.  &  P.  475,  24  E.  C.  L.  414:  Bain  v.  Case,  3 
C.  &  P.  496,  14  E.  C.  L.  410;  Abel  v.  Potts, 
3  Esp.  242;  Drake  v.  Marryat,  1  B.  &  C.  473, 
8  E.  C.  L.  201. 

Foreign  Judgment  as  Evidence.  —  See  the  title 
Foreign  Judgments,  vol.  13,  p.  974. 

Recovery  Against  One  Causing  Loss.  —  See  the 
title  Subrogation. 

Recovery  of  Interest  in  Action  on  Policy.  —  See 
the  title  Interest,  vol.  16,  p.  984.  See  also 
Bain  v.  Case,  M.  &  M.  262,  3  C.  &  P.  496,  14 
E.  C.  L.  410;  Oriental  Bank  v.  Tremont  Ins. 
Co.,  4  Met.  (Mass.)  1;  Vandenheuvel  v.  United 
Ins.  Co.,  1  Johns.  (N.  Y.)  406;  Robinson  v.  Corn 
Exch.,  etc.,  Ins.  Co.,  (N.  Y.  Super.  Ct.  Gen. 
T.)  1  Abb.  Pr.  N.  S.  (N.  Y.)  186;  Webb  v.  Pro- 
tection  Ins.  Co.,  6  Ohio  456;  Budd  v.  Union 
Ins.  Co.,  4  McCord  L.  (S.  Car.)  1. 

Set-off.  —  As  to  set-off  and  recoupment  in 
suits  on  policies,  see  ihe  title  Set-off,  Re- 
coupment, and  Counterclaim. 

6.  Mariner. —  Conkl.  Adm.  107;  Ross  v 
Walker,  2  Wils.  C.  PI.  264;  Wilkes  v.  Dinsman 
7  How.  (U.  S.)  89;  Matthews  v.  Offley,  3  Sumn 
(U.  S.)  115:  Ex  p.  Thompson,  4  Bradf.  (N.  Y. 
154;  Atkyns  v.  Burrows,  r  Pet.  Adm.  246 
Gwin's  Will,  Tuck.  (N.  Y.)  44. 

Mariner  is  held  to  include  merchant  sea- 
men.   Morrell  v.  Morrell,  1  Hagg.  Ecc.  51; 


Goods  of  Milligan,  2  Robert  108,  13  Jur.  1011; 
Goods  of  Parker,  2  Sw.  &  Tr.  375,  5  Jur.  N.  S. 
553;  Re  Thompson,  5  Notes  Ere.  Cas.  596. 

The  word  includes  all  seamen,  as  well  ihose 
of  the  navy  as  of  the  merchant  service,  from 
Ihe  highest  officer  to  the  common  seaman. 
Re  Hayes,  2  Curt.  Ecc.  338;  Gwin's  Will, 
Tuck.  (N.  Y.)  44. 

Master.  —  A  master  of  a  licensed  vessel  un- 
der twenty  tons  employed  as  a  lighter  in  a 
harbor,  and  not  going  to  sea,  is  not  exempt 
from  duty  in  the  militia  as  a  mariner  in  the 
sea  service  of  a  citizen  of  the  United  Slates, 
under  Act  Cong.  May  8,  1792,  1  U.  S.  Stat,  at 
L.  272,  c.  33,  §  2.  Pratt  v.  Hall.  4  Mass.  239; 
Brush  v.  Bogardus,  8  Johns.  (N.  Y.)  157. 

In  Com.  v.  Newcomb,  14  Mass.  394,  a  mas- 
ter of  an  enrolled  vessel  employed  in  transport- 
ing stones,  etc.,  from  one  part  to  another  of 
Boston  bay,  and  occasionally  making  a  short 
trip  to  sea  for  the  purpose  of  fishing,  was  held 
not  to  be  exempt  from  militia  duty  as  a  mariner 
in  the  sea  service. 

A  Surgeon  in  the  navy  was  invalided  at  a 
foreign  station,  and  wrote  a  letter  at  sea  on 
board  a  steamship,  on  which  he  was  a  passen- 
ger homewards,  containing  directions  as  to 
the  manner  in  which  he  wished  his  property 
to  be  disposed  of.  It  was  held  that  he  was  a 
mariner  or  seaman  within  the  provision  con- 
tained in  the  statutes  29  Car.  II.,  c.  3,  §  23, 
and  1  Vict.,  c.  26,  §  11,  exempting  mariners 
or  seamen,  being  at  sea,  from  making  formal 
wills.  In  Goods  of  Saunders,  L.  R.  1  P.  &  D. 
16. 

The  Cook  and  Steward  have  been  held  to  be 
mariners.  The  Jane,  1  Hagg.  Adm.  187; 
Smith  v.  The  Sloop  Pekin,  Gilp.  (U.  S.)  203; 
Exp.  Thompson,  4  Bradf.  (N.  Y.)  154. 

Foreigners.  —  In  Matthews  v.  Offley,  3  Sumn. 
(U.  S.)  115,  it  was  held  that  within  the  United 
States  statute  providing  lor  the  relief  of  desti- 
tute seamen  in  foreign  ports,  foreigners  em- 
ployed as  seamen  in  the  merchant  ships  of  the 
United  States  might  be  deemed  mariners  and 
seamen  of  the  United  States. 

Purser. —  See  Re  Hayes,  2  Curt.  Ecc.  338; 
Spinetti  v.  Atlas  Steamship  Co.,  80  N.  Y.  80; 
Exp.  Thompson,  4  Bradf.  (N.  Y.)  154. 

Fishermen  engaged  in  the  cod  fishery  on 
board  a  vessel  of  more  than  twenty  tons,  duly 
licensed,  and  having  signed  an  agreement  re- 
quired by  the  laws  of  the  United  States,  have 
been  held  to  be  mariners  and  not  liable  to  do 
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Definitions. 


MARITAL  RIGHTS.  —  See  the  title  HUSBAND  AND  Wife,  vol.  15,  p.  785, 

and  references  there  given. 

MARITIME.  —  Pertaining  to  navigation  or  commercial  intercourse  upon  the 
seas,  great  lakes,  and  rivers.1 


duty  in  che  militia.  Com.  v.  Douglas,  17  Mass. 
49;  Bayley  v.  Merritt,  2  Pick.  (Mass.)  597. 

1,  Maritime.  —  And.  L.  Diet. 

Maritime  Contract.  (See  aso  the  titles  Ad- 
miralty Jurisdiction,  vol.  1,  p.  660;  Mari- 
time Liens,  post.) — -A  maritime  contract  is 
denned  to  be  one  which  relates  to  the  business 
of  navigation  upon  the  sea  or  to  business  per- 
taining to  commerce  or  navigation  to  be  trans- 
acted or  done  upon  the  sea  or  at  seaports. 
Holt  v.  Cummings,  102  Pa.  St.  215. 

"  A  maritime  contract  must  therefore  con- 
cern transportation  by  sea.  It  must  relate  to 
navigation  and  to  maritime  employment.  It 
must  be  one  of  navigation  and  commerce  on 
navigable  waters."  The  Richard  Winslow, 
(C.  C.  A.)  71  Fed.  Rep.  426,  34  U.  S.  App.  542, 
quoted  in  In  re  Hydraulic  Steam  Dredge  No.  I, 
(C.  C.  A.)  80  Fed.  Rep.  556,  where  the  court 
further  said:  "  It  was  there  pointed  out  that 
not  every  contract  having  reference  to  a  ship 
is  within  the  admiralty  jurisdiction,  but  only 
such  as  relate  to  maritime  employment,  such 
as  pertain  to  the  navigation  of  a  ship  or  assist 
the  vessel  in  the  discharge  of  a  maritime  obli- 
gation." 

Same  —  Subject-matter.  —  Although  a  contract 
differs  in  form  and  phraseology  from  agree- 
ments used  in  shipping  and  maritime  transac- 
tions, if  its  subject-matter  is  maritime  it  is  still 
a  maritime  contract.  Haller  v.  Fox,  51  Fed. 
Rep.  298. 

Maritime  Interest.  —  Maritime  interest  is  the 
interest  allowed  in  a  bottomry  contract.  Bray- 
nard  v.  Hoppock,  32  N.  Y.  573.  See  also  the 
title  Bottomry  and  Respondentia,  vol.  4,  p. 
736- 

Maritime  Jurisdiction.  —  See  the  title  Ad- 
miralty Jurisdiction,  vol.  1,  p.  645. 

Maritime  Law.  (See  also  the  titles  Admir- 
alty Jurisdiction,  vol.  1,  p.  645;  Contracts 
of  Affreightment  and  Charter-parties, 
vol.  7,  p.  156;  Marine  Insurance,  ante,  p.  930; 
Maritime  Liens,  post,  p.  1079;  Navigable 
Waters;    Navigation;    Salvage;  Seamen; 


Ships  and  Shipping;  United  States  Courts.) 
—  In  The  Manhasset,  18  Fed.  Rep.  920,  it  was 
said:  "  The  maritime  law,  variously  called 
the  law  of  the  sea,  the  law  of  shipping,  and 
admiralty,  is  that  branch  of  the  law  merchant 
which  particularly  relates  to  the  affairs  and 
business  of  the  sea,  to  ships,  to  their  crews  and 
navigation,  and  to  the  conveyance,  on  navi- 
gable waters,  of  persons  and  property.  It  is  a 
system  of  usages  and  principles  which  has 
been  adopted  by  the  general  consent  of  com- 
mercial nations.  It  is  not  to  be  found  in  any- 
distinct  code  or  body  of  legislation,  but  is  so 
thoroughly  exemplified  in  treatises  and  re- 
corded adjudications  as  to  have  lost  the  char- 
acter of  an  unwritten  law.  It  has  its  authority 
and  sanction  in  the  consent  of  all  nations, 
whose  courts  enforce  its  principles.  After  its 
claim  to  be  founded  on  principles  of  natural 
justice,  its  highest  value  consists  in  its  world- 
wide uniformity  and  acceptance.  It  has 
grown  up  almost  exclusively  outcf  the  practi 
cal  operations  of  commerce,  and  from  com  para- 
tively  small  dimensions  has  expanded  under 
the  developments  of  commerce,  and  with  the 
improvements  which  have  taken  place  in  com- 
mercial methods  and  instrumentalities,  into  a 
great  system  of  jurisprudence.  It  had  its  be- 
ginning in  those  ages  in  which  the  Roman  law 
was  dominant  in  the  world,  and  derived  most 
of  its  original  principles  from  that  source.  Its 
forms  of  court  procedure  and  methods  of  prac- 
tice were  derived  from  the  Roman  judicature." 
See  also  The  Gaetano  and  Maria,  7  P.  D.  143; 
The  Gas  Float  Whitton  No.  2,  (1S96)  P.  47; 
Lloyd  v.  Guibert,  L.  R.  1  Q.  B.  123;  The 
Lottawanna,  21  Wall.  (U.  S.)  558. 

"  Maritime  law  is  not  the  law  of  a  particu- 
lar country,  but  the  general  law  of  nations." 
Luke  v.  Lyde,  2  Burr.  8S7.  See  also  the  title 
International  Law,  vol.  16,  p.  1121. 

Maritime  Loan.  —  See  the  definition  Loan, 
Lend,  Lent,  Etc. 

Maritime  Tort.  —  See  the  title  Admiralty 
Jurisdiction,  vol.  1,  p.  656. 


1078 


Volume  XIX. 


MARITIME  LIENS. 


By  Philip  P.  Wells, 

I.  Definition,  1081. 

II.  Nature  and  General  Principles,  1081. 

III.  Liens  on  Vessels  at  Common  Law  Distinguished  from  Maritime  Liens, 

1082. 

IV.  Liens  under  State  Statutes  Distinguished  from  Maritime  Liens,  1084. 
V.  Things  Subject  to  Maritime  Liens,  1085. 

1.  General  Rule,  1085. 

2.  Vessels  Generally  and  Their  Appurtenances,  1085. 

3.  Fixed  and  Immovable  Things,  1087. 

4.  Cargo,  1087. 

5.  Freight,  1087. 

VI.  Liens  Ex  Contractu,  1087. 

1.  Nature  and  Requisites  of  Contract,  1087. 

a.  Contract  Must  Be  Maritime,  1087. 

b.  Contract  Must  Be  on  Credit  of  Vessel,  1088. 

c.  Contract  Must  Be  Executed,  1089. 

2.  Particular  Contracts,  1090. 

a.  Construction  of  Vessel,  1090. 

(1)  Right  to  Lien,  1090. 

(a)  Doctrine  of  Maritime  Law,  1090. 
(l>)  Common-law  Lien,  1090. 
(<r)  Statutory  Lien,  1090. 

(2)  When  Construction  Ls  Complete,  1092. 

b.  Repairs  and  Supplies,  1093. 

(1)  Right  to  Lien,  1093. 

(2)  Doctrine  of  Necessity,  1093. 

(a)  Rule  Stated,  1093. 

(£)  L terns  of  Necessary  Repairs  and  Supplies,  1094. 
aa.  In  General,  1094. 
bb.  Purchase  of  Cargo,  1095. 
cc.  Insurance,  1096. 

(3)  Credit  of  Vessel,  1096. 

(a)  I?i  General,  1096. 

(b)  Necessity  for  Credit,  1097. 
(J)  Master's  Order,  1098. 

(<f )  Presence  of  Owner,  1098. 

(e)  Master  as  Owner,  1099. 
(/)  Presence  of  Agent,  1099. 
(£-)  Co?itractor  s  Authority,  1099. 

(Jf)  Vessel  Charged,  1 1 00. 

(/)  Delivery  to  Particular  Vessel,  1101. 
(/)  Lien  of  Part  Owner,  1101. 

(4)  Vessel  in  Home  Port,  \  102. 

(a)  Rule  under  Maritime  law,  1102. 
aa.  In  General,  1102. 
bb.   What  Is  Home  Port,  1 103. 

Resilience  of  Oitmer  and  Port  of  En- 
rolment, 1 103. 
(bb)  Ports  of  Different  States  Foreign  as  to 

Each  Other,  r  104. 
1079  Volume  XIX. 


MARITIME  LIENS. 

(cc)  Joint  Owners,  1104. 
(dd)  Corporation  as  Owner,  1104. 

(ee)  Transfer  of  Ownership  Pending  Per- 
f or  mane  e,  1105. 
cc.  Qualified  Ownership  of  Vessel,  1105. 
dd.  Domestic  Vessel  Believed  to  Be  Foreign,  1105. 
ee.  Place  of  Performance,  1106. 
ff.  Lex  Loci  Contractus,  1 1 06. 
(b)  Rule  by  Statute,  1107. 

aa.  Statutory  Provisions,  1107. 

bb.  Jurisdiction  to  Enforce  Statutory  Liens,  1107. 

(aa)  In  General,  1107. 

(bb)  Twelfth  Admiralty  Rule,  1109. 

(cc)  Proceedings  in  Rem,  1109. 
cc.  Credit  of  Vessel,  11 10. 
dd.  Strict  Compliance  with  Statute,  11 10. 

(5)  Chartered  Vessel,  mi. 

(a)  Presumption  as  to  Credit,  mi. 

(b)  Stipulation  Against  Liens,  11 12. 

(c)  Charterer's  Lien,  1113. 

(6)  Vessel  in  Custody  of  Court,  11 13. 
c.  Advances  of  Money,  1113. 

(1)  Right  to  Lien  for  Advances  Generally,  11 13. 

(a)  Rule  in  England,  11 13. 

(b)  Rule  in  United  States,  11 14. 

(2)  Lien  for  Advances  by  Master,  11 15. 

(3)  Lien  for  Advances  by  Agent,  11 15. 

d.  Services  to  Vessel,  1 1 1 6. 

(1)  Seamen  and  Officers,  11 16. 

(2)  Ship's  Husband,  Brokers,  a?id  Stevedores,  n  16. 

(3)  Other  Services  —  Pilotage,  Salvage,  etc.,  11 17. 

e.  Safe  Carriage  and  Freight,  11 17. 

f.  Demurrage,  11 17. 

g.  General  Average,  11 17. 

VII.  Liens  Ex  Delicto,  1 1 1 7. 

1.  Ln  General,  1117. 

2.  Death  by  Wrongful  Act,  11 18. 

VIII.  Priorities,  1 1 1 8. 

1.  General  Principles,  11 18. 

2.  Priority  of  Various  Claims,  11 19. 

a.  Order  of  Creation  in  Time,  n  19. 

(1)  Liens  Ex  Contractu,  11 19. 

(2)  ZzV«.f  isjc  Delicto,  11 20. 
<£.  Nature  of  Claims,  1121. 

(1)  C^/J,  I  121. 

(2)  Salvage,  11 21. 

(3)  Wages  of  Seamen  and  Stevedores,  11 21. 

(4)  Supplies  and  Repairs,  11 22. 

(5)  Towage,  Pilotage,  and  Wharfage,  1123. 

(6)  Bottomry  Bonds,  11 23. 

(7)  Mortgages,  1123. 

(8)  Other  Liens,  1125. 

^.  Initiative  in  Pursuit  of  Remedy,  11 26. 
Waiver  of  Priority,  1127. 

IX.  Extinguishment  and  Discharge,  1127. 

1.  Destruction  of  Subject  Matter,  1127. 

2.  Seizure  and  Forfeiture,  1127. 

3.  1 1 28. 

1080  Volume  XIX. 


Definition, 


MARITIME  LIENS.        Nature  and  General  Principles. 


a.  Private  Sale,  1128. 

b.  Judicial  Sale,  11 28. 

(1)  By  Admiralty  Court,  1128. 
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CROSS-REFERENCES. 

Formatters  of  Procedure,  see  the  Encyclopaedia  of  Pleading  and  Practice, 
titles  ADMLRALTY,  vol.  1,  p.  249;  SHLPPLNG,  vol.  20,  p.  246. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject, 
see  the  following  titles  in  this  work:  ABANDONMENT  AND  TOTAL 
LOSS,  vol.  1,  p.  4;  ADMLRALTY  JURLSDLCTION,  vol.  1,  p.  645; 
BOTTOMRY  AND  RESPONDENTLA,  vol.  4,  p.  736;  CONTRACTS 
OF  AFFREIGHTMENT  AND  CHAR  TER-PAR  TIES,  vol.  7,  p. 
156;  DEMURRAGE,  vol.  9,  p.  220;  GENERAL  AVERAGE,  vol.  14, 
p.  952;  JETTISON,  vol.  17  p.  610;  MASTERS  OF  VESSELS; 
NAVIGATION ;  PILOTS;  SALVAGE;  SEAMEN ;  SHLPS  AND 
SHIPPING;  TOWAGE— TUGS  AND  TOWS j  WHARVES  AND 
WHARFINGERS. 


I.  Definition.  —  A  maritime  lien  is  a  right  in  the  thing  of  another  given 
by  the  maritime  law  to  the  lienholder,  who  is  usually  a  creditor  of  the  owner, 
and  consists  in  the  power  to  cause  the  thing  to  be  sold  in  order  to  have  the 
debt  or  claim  paid  out  of  the  price.1  While  the  term  is  ordinarily  used  in 
reference  to  vessels  with  their  tackle,  furniture,  etc.,  it  is  also  applied  to  the 
lien  which  the  ship  has  on  the  cargo  for  freight  or  for  general  average,  though 
this  differs  from  the  lien  on  the  vessel  in  important  respects,  as  will  be  seen 
presently.2 

II.  Nature  and  General  Principles  —  Right  of  Property. — A  maritime  lien 
is  a  right  of  property  which  may  be  enforced  directly  by  a  libel  in  rem,  and 
is  not  a  mere  matter  of  procedure,3  and  as  such  it  gives  the  lienholder  an 
insurable  interest  in  the  subject  of  the  lien.4 

Possession  by  Lienholder  Not  Necessary.  —  It  is  a  distinguishing  mark  of  absolute 

1.  Maritime  Liens  Defined.  —  Mordecai  v.  The  Glide,  157  Mass.  525;  The  Fanny,  2  Lowell  (U. 
Mary  Eddy,  17  Fed.  Cas.  No.  9,790;  The  S.)  508,  8  Fed.  Cas.  No.  4,638;  The  J.  W. 
Young  Mechanic,  2  Curt.  (U.  S.)  404,  30  Fed.  Tucker,  20  Fed.  Rep.  129. 

Cas.  No.  18,180.  Therefore  the  S  upreme  Court  of  the  United 

2.  See  infra,  this  title,  Things  Subject  to  States  cannot,  by  a  change  in  the  Admiralty 
Maritime  Liens.  Rules,  create  any  new  lien.    The  Lotlawanna, 

3.  Maritime  Lien  a  Right  of  Property.  —  The  21  Wall.  (U.  S.)  558. 

Young  Mechanic,  3  Ware  (U.  S.)  58,  30  Fed.  4.  Lienholder's  Insurable  Interest. — Merchants' 

Cas.  No.  18,182;  Atlantic  Works  v.  The  Tug  Mut.  Ins.  Co.  v.  Baring,  20  Wall.  (U.  S.)  159. 
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maritime  liens,  as  contrasted  with  the  liens  recognized  by  the  common  law, 
that  they  are  perfected  and  preserved  without  the  lienholders  having  posses- 
sion of  the  vessel.1  The  lien  is  a  jus  in  re  which  adheres  to  the  vessel  wher- 
ever found,2  even  in  the  hands  of  a  bona  fide  purchaser  without  notice,3  unless  a 
sale  was  necessary  for  the  protection  of  the  persons  having  interest  in  the  vessel, 
in  which  case  the  liens  are  transferred  to  the  proceeds  of  the  sale.4  Therefore 
such  liens  are  matters  stricti  juris,  and  are  not  to  be  extended  or  enlarged  by 
construction,  analogy,  or  inference.5  The  qualified  liens  on  the  cargo,  however, 
depend  on  possession,  as  do  common-law  liens  in  general,  and  they  seem  to 
be  distinguished  from  the  ordinary  common-law  liens  by  the  fact  that  their 
enforcement  is  as  fully  within  the  admiralty  jurisdiction  as  is  the  enforcement 
of  absolute  maritime  liens.6 

In  What  Courts  Enforced.  —  Though  the  enforcement  of  maritime  liens  properly 
belongs  to  the  jurisdiction  of  courts  of  admiralty,  yet  they  may  sometimes  be 
recognized  and  enforced  by  a  court  of  bankruptcy  or  equity  in  the  distribution 
or  control  of  a  fund.' 

III.  Liens  on  Vessels  at  Common  Law  Distinguished  from  Maritime  Liens. 
—  Liens  on  vessels  exist  at  common  law  for  construction  8  and  repairs,9  and 


1.  Possession  by  Lienholder  Not  Necessary.  — 

The  Bold  Buccleugh,  7  Moo.  P.  C.  267,  affirm- 
ing 3  W.  Rob.  229;  Vandewater  v.  Mills,  19 
How.  (U.  S.)  82;  The  Kalorama,  10  Wall.  (U. 
S.)  204. 

The  lien  is  not  lost  by  the  mere  delivery  of 
the  vessel  to  the  owner  before  the  claim  is 
paid.    The  Lime  Rock,  49  Fed.  Rep.  383. 

2.  Maritime  Lien  Adheres  to  Vessel  Wherever 
Found.  —  Bruce  v.  The  Steamboat  America, 
Newb.  Adm.  195,  4  Fed.  Cas.  No.  2,046. 

3.  Lien  Good  as  Against  Bona  Fide  Purchaser 
Without  Notice.  —  The  Bold  Buccleugh,  7  Moo. 
P.  C.  267,  affirming  3  VV.  Rob.  229;  The  Cham- 
pion, Brown  Adm.  520,  5  Fed.  Cas.  No.  2,583; 
Dike  v.  Propeller  St.  Joseph,  6  McLean  (U.  S.) 
573,  7  Fed.  Cas.  No.  3,908;  The  Arcturus,  18 
Fed.  Rep.  743;  The  Steamer  St.  Lawrence,  1 
Black  (U.  S.)  522.  See  also  Davis  v.  A  New 
Brig,  Gilp.  (U.  S.)  473,  7  Fed.  Cas.  No.  3,  643; 
Enslow  v.  The  Sarah  and  Abigail,  8  Fed.  Cas. 
No.  4,495;  The  Barque  Unadilla,  8  Ben.  (U. 
S.)  478,  24  Fed.  Cas.  No.  14,332;  Hatch  v.  The 
Steam-Boat  Boston,  3  Fed.  Rep.  807;  The 
Louie  Dole,  14  Fed.  Rep.  862;  The  Morning 
Star,  14  Fed.  Rep.  866;  The  Canary  No.  2,  22 
Fed.  Rep.  532;  The  Carrie,  46  Fed.  Rep.  796. 

A  marilime  lien  is  equivalent  to  an  express 
hypothecation  of  the  vessel,  and  all  subse- 
quent transfers  or  changes  of  title  are  subject 
to  this  prior  and  paramount  lien  which  may  be 
discharged  only  by  payment.  McAllister  v. 
Steamboat  Sam  Kirkman,  I  Bond  (U.  S.)  369, 
15  Fed.  Cas.  No.  8,658.  See  also  Merchants' 
Mut.  Ins.  Co.  v.  Baring,  20  Wall.  (U.  S.)  T59; 
The  Young  Mechanic,  2  Curt.  (U.  S.)  404,  30 
Fed.  Cas.  No.  18,180. 

These  cases  overrule  the  doctrine  expressed 
in  The  Triumph,  2  Blatchf.  (U.  S.)  433,  note, 
24  Fed.  Cas.  No.  14,182,  and  The  Globe,  2 
Blatchf.  (U.  S.)  427,  10  Fed.  Cas.  No.  5,483, 
that  a  maritime  lien  "  is  in  reality  only  a  priv- 
ilege to  arrest  the  vessel  for  the  debt,  which  of 
itself  constitutes  no  incumbrance  on  the  ves- 
sel, and  becomes  such  only  by  virtue  of  an 
actual  attachment." 

Estoppel  to  Assert  Lien.  —  Though  a  lien  is 
not  ordinarily  divested  by  a  sale  of  the  ves- 
sel,   the    lienholder    may    nevertheless  be 


estopped  from  asserting  his  claim  against  a 
bona  fide  purchaser  who  has  been  misled  by 
the  lienholder's  conduct.  The  William  Kraft, 
24  Fed.  Rep.  191;  Glover  v.  Ames,  8  Fed.  Rep. 
351- 

4.  Divestment  of  Lien  by  Private  Sale  —  Neces- 
sity. —  See  infra,  this  title.  Extinguishment  ami 
Discharge —  Sale. 

5.  Maritime  Liens  Not  Extended  by  Construction 
or  Inference.  —  Vandewater  v.  Mills,  19  Hotv. 
(U.  S.)  82;  The  Kiersage,  2  Curt.  (U.  S.)  421, 
14  Fed.  Cas.  No.  7,762.  See  also  The  Larch, 
2  Curt.  (U.  S.)  427,  14  Fed.  Cas.  8,085;  The 
Sam  Slick,  2  Curt.  (U.  S.)  480,  21  Fed.  Cas. 
No.  12,282;  Pennsylvania  Ins.  Co.  v.  Baige 
Waubaushene,  24  Fed.  Rep.  559. 

6.  Liens  on  Cargo  Dependent  on  Possession.  — 
Cutler  v.  Rae,  7  How.  (U.  S.)  729;  The  Ship 
Anna  Kimball,  2  Sprague  (U.  S.)  33,  1  Fed. 
Cas.  No.  404. 

7.  Maritime  Liens  Sometimes  Enforceable  by 
Courts  of  Equity  or  Bankruptcy.  —  H  ussey  v. 
Christie,  13  Ves.  Jr.  594.  See  also  In  re  Rio 
Grande  Do  Sul  Steamship  Co.,  5  Ch.  D.  282; 
In  re  Australian  Direct  Steam  Nav.  Co.,  L.  R. 
20  Eq.  325. 

A  Court  of  Bankruptcy  may  accord  preference 
to  maritime  liens  which  by  the  law  of  the  ad- 
miralty would  take  precedence  over  charges 
of  a  later  date.  Scott's  Case,  I  Abb.  (U.  S.) 
336.  21  Fed.  Cas.  No.  12,517.  The  denial  in 
this  case  of  a  like  preference  to  a  lien  for  sup- 
plies in  the  home  port  given  by  a  state  statute 
cannot  be  supported  on  principle.  See  infra, 
this  title.  Priority  of  Maritime  Liens. 

The  Common-law  Courts  of  the  states,  how- 
ever, have  no  power  to  adjust  the  maritime 
liens  on  a  fund  which  is  attached  under  the 
state  law.  The  Caroline,  1  Lowell  (U.  S.)  173, 
5  Fed.  Cas.  No.  2,419. 

8.  Common-law  Liens  on  Vessels  —  Cost  of  Con- 
struction. —  Woods  v.  Russell,  5  B.  &  Aid.  942, 
7  E.  C.  L.  310;  The  Vibilia,  1  W.  Rob.  6;  Nor- 
ris  v.  Williams,  I  Cromp.  &  M.  842;  Exp. 
Watts,  9  Jur.  N.  S.  238;  Swainston  v.  Clav,  4 
Gift.  187,  32  L.  J.  Ch.  503. 

9.  Lien  for  Repairs.  —  Raitt  v.  Mitchell,  4 
Campb.  146;  Williams  v.  Allsup,  10  C.  B.  N. 
S.  417,  100  E.  C.  L.  417;  Franklin  v.  Hosier,  4  B. 
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on  the  cargo  for  freight  1  and  general  average.2  Moreover  the  master  has  a 
lien  on  the  freight  for  his  wages  and  disbursements  on  account  of  the  ship, 
and  may  hold  the  cargo  to  enforce  the  same.  He  can  therefore  maintain 
trover  against  the  bailee  of  a  part  of  the  cargo  with  whom  it  has  been  deposited 
subject  to  the  master's  order,  and  who  has  delivered  it  without  such  order  to 
the  consignee.3 

Possession  Necessary  to  Common-law  Lien.  —  There  can  be  no  lien  on  a  vessel  at 
common  law  without  possession,  and  if  the  lienholder  parts  with  the  posses- 
sion he  loses  his  lien  4  though  he  is  by  contract  bound  to  do  so,  as  where  a 
charter-party  stipulates  for  the  payment  of  the  last  instalment  of  freight  two 
months  after  the  delivery  of  the  cargo,5  or  two  months  after  the  inward  report 
of  the  vessel  at  custom  house.6  So  long  as  possession  is  maintained  the  lien 
remains,  though  by  contract  the  lienholder  had  agreed  to  accept,  and  has  in 
fact  taken  in  part  payment,  commercial  paper.7 

The  Lienholder's  Possession  Is  Not  Destroyed  by  Seizure  under  Process  of  a  court  of  com- 
mon law  or  a  court  of  admiralty,  nor  by  proceedings  brought  to  enforce  the 
lien  in  a  state  court  which  is  without  jurisdiction.8  And  a  part  owner  who 
expressly  dissents  from  the  contract  of  repairs  can  derive  no  benefit  from  the 
subsequent  use  of  the  vessel  without  an  allowance  for  the  repairs,  if  they  were 
necessary,  but  if  they  were  beyond  what  is  necessary  such  part  owner  is  not 
bound.9  1 

Rights  of  Lienholder.  —  A  common-law  lien  does  not  in  general  authorize  a 
sale,10  nor  can  a  lienholder  exact  payment  for  the  use  of  his  dock  while  retain- 
ing the  ship  to  enforce  the  lien.11  He  must  yield  possession  to  an  officer  who 
has  a  proper  warrant  from  a  court  of  admiralty  for  the  seizure  of  the  vessel,12 
but  his  rights  are  not  thereby  forfeited,  because  the  admiralty  court  will  pro- 


6  Aid.  341,  6  E.  C.  L.  510;  The  B.  F.  Woolsey, 

7  Fed.  Rep.  10S;  Park  v.  Hull  of  The  Edgar 
Baxter,  37  Fed.  Rep.  219. 

This  lien  is  too  well  established  to  be 
open  to  dispute.  The  B.  F.  Woolsey,  7  Fed. 
Rep.  108.  It  is  good  against  the  shipowner's 
assignee  in  bankruptcy,  Franklin  v.  Hosier, 
4  B.  &  Aid.  341,  6  E.  C.  L.  510;  and  against 
other  creditors  not  in  possession,  Ex  p.  Wil 
loughby,  16  Ch.  D.  604. 

Where  a  Maritime  Lien  Arises  for  the  Same  Serv- 
ice the  shipwrighi  may  nevertheless  stand 
upon  his  common-law  lien  and  retain  posses- 
sion of  the  vessel  until  he  is  paid  for  the  re- 
pairs. Park  v.  Hull  of  The  Edgar  Baxter,  37 
Fed.  Rep.  219.  But  shipwrights  in  the  Thames 
in  England  cannot  detain  the  ship  they  have  re- 
paired, since  the  usage  of  the  trade  there  gives 
credit  to  the  owner  of  the  ship.  Raitt  v. 
Mitchell,  4  Campb.  146. 

Towage.  —  There  is  a  possessory  common- 
law  lien  of  a  bailee  for  towing  a  raft.  Mc- 
Caffrey v.  Knapp,  74  111.  App.  80. 

1.  Lien  on  Cargo  for  Freight.  —  Cleary  v.  Mac- 
andrew,  2  Moo.  P.  C.  C.  N.  S.  216;  Black  v. 
Rose,  2  Moo.  P.  C.  C.  N.  S.  277;  Kirchner  v. 
Venus,  12  Moo.  P.  C.  361;  Sodergreen  v.  Flight, 
cited  in  6  East  622;  White  v.  Baring,  4  Esp.  22; 
Gracie  v.  Palmer,  8  Wheat.  (U.  S.)  605;  Van 
Bokkelin  v.  Ingersoll,  5  Wend.  (N.  Y.)  315. 

The  view  generally  taken  by  the  authorities 
is  that  the  right  of  a  shipowner  to  retain  the 
cargo  until  the  freight  is  paid  is  derived  from 
the  general  maritime  law.  See  the  title  Con- 
tracts of  Affreightment  and  Charter-Par- 
ties, vol.  7.  p.  267. 

2.  Lien  on  Cargo  for  General  Average.  —  Cleary 
v.  Macandrew,  2  Moo.  P.  C.  C.  N.  S.  216.  See 


also  the  title  General  Average,  vol.  14,  p. 
1000. 

3.  Master's  Lien  for  Wages  and  Disbursements. 

—  Ingersoll  v.  Van  Bokkelin,  7  Cow.  (N.  Y.) 
670. 

4.  Possession  Necessary  to  Common-law  Lien.  — 

Exp.  Bland,  2  Rosegi;  Exp.  Willoughby,  16 
Ch.  D.  604;  The  General  Smith,  4  Wheat.  (U. 
S.)  438,  The  Schooner  Marion,  1  Story  (U.  S.) 
68,  16  Fed.  Cas.  No.  9,087. 

A  shipwright  may  obtain  and  keep  posses- 
sion though  the  mate,  master,  or  even  the 
owner  may  remain  on  board.  The  B.  F. 
Woolsey,  7  Fed.  Rep.  108;  The  Two  Marys, 
10  Fed.  Rep.  919. 

5.  Foster  v.  Colby,  3  H.  &  N.  705. 

6.  Alsager  v.  St.  Katherine's  Dock  Co.,  14 
M.  &  W.  794. 

7.  Taking  Commercial  Paper  in  Part  Payment. 

—  Exp.  Willoughby,  16  Ch.  D.  604. 

8.  Possession  Not  Destroyed  by  Seizure  under 
Process.  —  The  B.  F.  Woolsey,  7  Fed.  Rep.  108; 
The  Julia  L.  Sherwood,  14  Fed.  Rep.  590. 

9.  Rights  of  Part  Owner.  —  The  Two  Marys, 
10  Fed.  Rep.  919,  16  Fed.  Rep.  697. 

10.  Sale  Not  Authorized  by  Common-law  Lien. 

—  Thames  Iron  Works  Co.  v.  Patent  Derrick 
Co.,  1  Johns.  &  H.  93. 

See  generally  the  title  Liens,  ante,  p.  3. 

11.  Use  of  Dock  While  Detaining  Vessel. — 
Somes  v.  British  Empire  Shipping  Co.,  6  Jur. 
N.  S.  761. 

12.  No  Right  as  Against  Officer  Holding  Warrant 
of  Seizure  from  Court  of  Admiralty.  —  Thus,  a 

sailmaker  cannot  retain  possession  of  sails 
which  he  has  repaired,  as  against  an  officer 
who  has  possession  of  the  vessel  under  such 
a  warrant.    The  Harmonie,  1  W.  Rob.  178. 
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tect  the  common-law  lien,1  such  court  having  inherent  power  to  do  so  for  the 
benefit  of  commerce,  if  the  contract  upon  which  the  lien  arose  is  maritime  in 
its  nature,  as  a  shipwright's  contract  for  repairs.2  And  in  such  case  the  court 
will  give  effect  to  a  state  statute  enlarging  the  lienholder's  rights  which  cannot 
be  enforced  by  the  state  courts  for  lack  of  jurisdiction,3  and  the  lienholder 
may  appear  as  technical  claimant  asking  the  redelivery  of  the  vessel  to  him, 
or  as  intervener  asking  the  intervention  of  his  claim.4 

Foreclosure.  —  A  remedy  under  a  state  statute,  in  the  nature  of  a  bill  in  equity 
to  foreclose  a  common-law  lien  founded  on  a  maritime  contract,  is  in  conflict 
with  the  admiralty  jurisdiction  of  the  federal  courts.  It  is  not  within  the 
saving  clause  of  the  judiciary  act  5  which  reserves  to  parties  their  common- 
law  remedy.6 

IV.  Liens  under  State  Statutes  Distinguished  from  Maritime  Liens.  — 

Another  class  of  liens  which  should  be  distinguished  from  maritime  liens  is 
that  created  by  state  statutes  in  respect  of  transactions  not  of  a  maritime 
nature,  and  in  connection  with  which  no  lien  arises  under  the  general  maritime 
law  because  that  law  has  no  jurisdiction  of  the  matter  in  hand.7  A  state  can- 
not create  a  maritime  lien  nor  confer  jurisdiction  on  the  federal  courts,  to 
which  the  exclusive  cognizance  of  all  cases  of  admiralty  and  maritime  juris- 
diction is  confined  by  the  Constitution  of  the  United  States,  nor  enlarge  or 
diminish  the  admiralty  jurisdiction  of  such  courts,8  which  therefore  will 
enforce  only  such  state  liens  as  are  given  on  maritime  contracts.9  It  follows  . 
that  the  state  courts  have  jurisdiction  of  suits  to  enforce  liens  on  non-maritime 
contracts  given  by  state  legislation,  under  such  reasonable  rules,  not  amount- 
ing to  a  regulation  of  commerce,  as  the  state  may  prescribe,10  and  for  this 
purpose  the  state  may  authorize  proceedings  in  rein  in  its  courts.11  The  non-- 
maritime  nature  of  the  contract  may  arise  from  the  fact  that  the  waters  upon 
which  the  vessel  plies  are  not  "navigable  waters  of  the  United  States,"  12  or - 
that  the  floating  structure  against  which  a  lien  is  asserted  is  not  a  subject  of 
admiralty  jurisdiction,13  or  that  the  transaction,  though  it  concerns  a  vessel 
subject  to  the  admiralty  jurisdiction,  and  afloat  upon  navigable  waters  of  the 
United  States,  is  not  so  intimately  connected  with  commerce  and  navigation 

1.  Rights  of  Lienholder  Not  Forfeited  by  Seiz-  Newb.  Adm.  197,  18  Fed.  Cas.  No.  10,766;  The 
ure.  —  The  Two  Marys,  10  Fed.  Rep.  919.  Ship  Robert  Fulton,  1  Paine  (U.  S.)  620,  20 

2.  Inherent  Power  of  Admiralty  Court  to  Protect  Fed.  Cas.  No.  11,890;  The  Theodore  Perry,  8 
Lienholder.  —  1  he  B.  F.  Woolsey,  7  Fed.  Rep.  Cent.  L.  J.  191,23  Fed.  Cas.  No.  13,879;  Wick 
10S.  v.  The  Schooner  Samuel  Sirong,  Newb.  Adm. 

3.  Enforcement  of  State  Statutes  by  Admiralty  187,  29  Fed.  Cas.  No.  17,607;  Kegan  v.  The 
Court.  —  The  B.  F.  Woolsey,  7  Fed.  Rep.  108.  Amaranth,  14  Fed.  Cas.  No.  7,646;  Russell  v. 

Thus,  the  shares  of  the  part  owners  who  Barkman,  21  Fed.  Cas.  No.  12,151;  The  King- 
ordered  the  repairs  may  be  sold  in  admiralty  ston,  23  Fed.  Rep.  200;  The  J.  C.  Rich,  46 
under  a  state  statute  authorizing  a  j  udicial  sale  Fed.  Rep.  136.  See  also  Edwards  v.  Elliott,  21 
to  enforce  the  common-law  lien.     The  Two  Wall.  (U.  S.)  532. 

Marys,  16  Fed.  Rep.  697.  10.  State  Liens  on  Non-maritime  Contracts  En- 

4.  The  Two  Marys,  10  Fed.  Rep.  919,  affirmed  forceable  in  State  Courts.  —  Edwards  v.  Elliott, 
12  Fed.  Rep.  152,  and  16  Fed.  Rep.  697.  21  Wall.  (U.  S.)  532. 

5.  U.  S.  Rev.  Stat.,  §  563.  11.  Proceedings  in  Rem  in  State  Court. — Wyatt 

6.  Pelham  v.  The  Schooner  B.  F.  Woolsey,  v.  Stuckley,  29  Ind  279. 

3  Fed.  Rep.  457,  affirmed  per  Blatchford,  Cir-         12.  Contract  Not  Maritime  though  Affecting  a 

cuit  Judge,  in  Terrell  v.  The  Schooner  B.  F.  Vessel.  ■ —  This  is  the  case  where  the  vessel  plies 

Woolsey,  4  Fed.  Rep.  552.  on  a  lake  wholly  within  the  boundaries  of 

7.  Power  of  States  to  Create  Liens  on  Vessels. —  one  state.  Stapp  v.  The  Steamboat  Clyde,  43 
Stapp  v.  The  Steamboat  Clyde,  43  Minn.  192.  Minn.  192. 

See  generally  infra,  this  title,  Liens  Ex  Con-         13.  Lien  on  Floating  Structure  Not  Within  Ad- 

tractu;  Liens  Ex  Delicto.  miralty  Jurisdiction.  —  Pile  Driver  E.  O.  A.,  69 

8.  Admiralty  Jurisdiction  Cannot  Be  Enlarged  or  Fed.  Rep.  1005;  Fralick  v.  Betts,  13  Hun  (N. 
Diminished  by  State  Statutes. —  People's  Feny  Y  )  632;  Matter  of  Haines,  52  N.  Y.  App.  Div. 
Co.  v.  Beers,  20  How.  (U.  S.)  393;  Roach  v.  550.  See  The  Propeller  Genesee  Chief  v.  Fitz- 
Chapman,  22  How.  (U.  S.)  129;  The  Pacific,  9  hugh,  12  How.  (U.  S.)  443;  McCormick  v. 
Fed.  Rep.  120.  Ives,  Abb.  Adm.  418,  15  Fed.  Cas.  No.  8,720. 

9.  State  Liens  Enforceable  in  Admiralty. —  And  see  generally  infra,  this  title,  Things 
Parmlee    v.  The    Propeller   Charles    Mears,  Subject  to  Maritime  Liens. 
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that  a  court  of  admiralty  has  jurisdiction  of  it.1  Accordingly  proceedings 
in  rem  to  enforce  statutory  liens  for  the  construction  of  vessels,*  and  for 
torts  which  are  not  in  their  nature  maritime,3  are  frequently  brought  to  the 
state  courts. 

V.  Things  Subject  to  Maritime  Liens  —  1.  General  Rule.  —  A  maritime 
lien  can  exist  only  upon  such  movable  things  as  are  used  in  navigation,  or 
upon  things  which  are  the  subjects  of  commerce  upon  the  high  seas  or  other 
navigable  waters.4 

2.  Vessels  Generally  and  Their  Appurtenances — -independent  Motive  Power. —  In 

order  to  render  a  vessel  subject  to  the  lien  it  is  not  essential  that  it  should 
have  independent  motive  power.  It  may  be  entirely  dependent  on  towage  as 
a  means  of  propulsion,  and  yet  be  a  vessel  which  is  subject  to  maritime  liens.5 

Barges  and  Scows.  —  According  to  the  rule  that  independent  motive  power  is 
not  necessary  to  constitute  a  vessel,  a  maritime  lien  may  attach  to  a  barge  or 
scow  without  sails  or  rudder,  where  it  is  used  in  the  transportation  of  merchan- 
dise or  passengers.6 

Floating  Elevators.  —  A  grain  elevator,  placed  on  a  canal  boat  and  used  in  the 
harbor  of  New  York,  for  the  purpose  of  transporting  grain  from  one  vessel  to 
another,  though  without  motive  power  or  capacity  for  cargo,  has  been  held 
to  be  a  vessel  within  the  rule  relating  to  maritime  liens.7 


1.  State  Lien  Based  on  Transaction  Not  Within 
Admiralty  Jurisdiction.  —  Under  the  Minnesota 
statute  a  state  court  can  enforce  in  rem  a  lien 
for  the  removal  of  a  vessel  overland  from  a 
lake  which  is  not  navigable  water  of  the 
United  States,  to  the  Mississippi  river,  because 
the  statutory  lien  is  not  limited  to  such  serv- 
ices as  would  give  rise  to  a  lien  under  the 
maritime  law.  Laing  v.  The  Steamboat  Forest 
Queen,  63  Minn.  537.  See  also  Hamilton  v. 
Mer  il,  25  Ohio  St.  11. 

2.  Enforcement  in  State  Court  of  Statutory  Lien 
for  Construction  of  Vessel.  —  Edwards  v.  Elliott, 
21  Wall.  (U.  S.)  532;  Wyatt  v.  Stuckley,  29 
Ini.  279:  Sinton  v.  The  Steamboat  R.  R.  Rob- 
ens,  34.  Ind.  448,  7  Am.  Rep.  229,  46  Ind.  476; 
McDonald  v.  The  Nimbus,  137  Mass.  360; 
Wight  7i.  Maxwell,  4  Mich  45;  Globe  Iron 
Works  Co.  v.  The  Steamer  John  B.  Ketcham, 
100  Mich.  583,  43  Am.  St.  Rep.  464;  Mitchell 
v.  The  Steamboat  Magnolia,  45  Mo.  67;  Shep- 
pard  v.  Steele,  43  N.  Y.  52,  3  Am.  Rep.  660; 
Wilson  h  Lawrence,  18  Hun  (N.  V.)  56,  82  N.  Y. 
409;  Coryell  v.  Perine,  6  Robt.  (N.  Y.)  23 ;  Keat- 
ing v.  Spink,  3  Ohio  St.  105,  62  Am.  Dec.  214; 
The  Scow  M.  Tul  tie  v.  Buck,  23  Ohio  St.  565,  13 
Am.  Rep.  270;  Hamilton  v.  Merril,  25  Ohio 
St.  11;  The  Victorian,  24  Oregon  121,  41  Am. 
St.  Rep.  838;  Scull  v.  Shakespear,  75  Pa.  St. 
297;  Baizley  v.  The  Brig  Odorilla,  121  Pa.  St. 
231;  Casey,  etc.,  Mfg.  Co.  v.  Weatherly,  97 
Tenn.  297;  Waddell  v.  The  Steamboat  Daisy, 
2  Wash.  Ter.  76;  Washington  Iron  Works  Co. 
v.  Jensen,  3  Wash.  584. 

As  to  the  rule  that  there  is  no  maritime  lien 
for  the  construction  of  a  vessel,  see  infra,  this 
title.  Liens  Ex  Contractu  —  Particular  Contracts 
—  Construction  of  Vessel. 

3.  Enforcement  in  State  Court  of  Claim  Against 
Vessel  for  Tort.  —  Johnson  v.  Chicago,  etc.. 
Elevator  Co.,  105  111.  462,  affirmed  119  U.  S. 
388. 

See  infra,  this  title.  Liens  Ex  Delicto. 

4.  Rule  Stated  as  to  Things  Subject  to  Maritime 
Liens. —  The  Rock  Island  Bridge,  6  Wall.  (U. 
S  )  213. 

5.  Independent  Motive  Power  Not  Essential.  — 


In  Rev.  Stat.  U.  S.,  tit.  1,  c.  r,  §  3,  it  is  said 
that  "  the  word  '  vessel  '  includes  every 
description  of  water-craft  or  olher  artificial 
contrivance,  used,  orcapableof  being  used,  as 
a  means  of  transportation  on  water."  In  The 
Pioneer,  30  Fed.  Rep.  206,  the  court,  citing 
this  definition,  held  that  a  dredge  was  subject 
to  a  maritime  lien,  and  disapproved  the  de- 
cision of  the  Supreme  Court  of  Ontario  in  The 
Nithsdale,  15  U.  C.  L.  J.  N.  S.  268,  which  was 
based  on  a  local  statute. 

See  also  the  title  Admiralty  Jurisdiction, 
vol.  1,  p.  655;  and  the  cases  ciled  in  the  notes 
immediately  following. 

A  Light-boat  built  and  adapted  to  be  used  as 
a  floating  light  is,  bv  the  provisions  of  the 
Massaclutsctts  statute,  subject  to  a  lien  for  the 
materials  used  in  its  construction.  Briggs  v. 
A  Light  Boat,  7  Allen  (Mass.)  287. 

6.  Barges  and  Scows  Used  for  Transportation 
Purposes. —  A  barge  without  a  rudder  or  any 
means  of  self-propulsion,  and  used  merely  as 
a  transport  in  New  York  harbor,  is  subject  to 
a  maritime  lien,  Haslett  v.  The  Enterprise,  19 
Int.  Rev.  Rec.  108,  11  Fed.  Cas.  No.  6,197;  as 
is  a  boat  of  similar  character  used  for  lire 
transportation  of  brick,  Disbrow  v.  The  Walsh 
Brothers,  36  Fed.  Rep.  607.  See  Van  Santvood 
v.  The  John  B.  Cole,  4  N.  Y.  Leg.  Obs.  373, 
28  Fed.  Cas.  No.  16,875. 

Contra.  —  The  Ann  Arbor,  4  Blatchf.  (U.  S.) 
205,  1  Fed.  Cas.  No.  408  (decided  in  1858). 

An  old  steamboat  converted  into  an  excur- 
sion barge,  dependent  upon  towage  for  loco- 
motion, and  having  her  cabins  fitted  up  as 
dancing  halls  for  the  use  of  excursionists,  is 
subject  to  the  lien  given  by  the  Pennsylvania 
Act  of  June  13,  1836  (p.  616),  for  refitting  and 
repairing  her.  The  City  of  Pittsburgh,  45  Fed. 
Rep.  699. 

A  Scow  Used  Merely  as  a  Lighter  is  a  vessel  to 
which  a  maritime  lien  may  attach.  The  Gen- 
eral Cass,  Brown  Adm.  334,  10  Fed.  Cas.  No. 
5.307. 

7.  Floating  Elevators.  —  The  Floating  Ele- 
vator Hezekiah  Baldwin,  8  Ben.  (U.  S.)  556,  13 
Fed.  Cas,  No.  6,449. 
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A  Dredge  Boat  and  Its  Attendant  Scows,  when  used  for  deepening  harbors  and 
channels,  removing  obstructions  from  navigable  rivers,  and  transporting  the 
machinery  for  such  work,  and  the  sand,  mud,  etc.,  so  removed,  are  vessels  to 
which  a  maritime  lien  will  attach,  because  such  services  are  in  aid  of  naviga- 
tion and  are  therefore  maritime  in  character; 1  but  it  has  been  held  that  when 
the  dredging  is  not  done  for  the  purpose  of  improving  navigation,  the  dredge 
is  not  the  subject  of  a  lien.2 

A  Floating  Pile-driver,  when  used  for  the  erection  of  channel  lights  and  the 
transportation  of  materials  therefor,  has  been  declared  to  be  a  vessel  employed 
in  aid  of  navigation,  and  as  such  subject  to  maritime  liens.3  But  it  has  also 
been  held  that  such  a  pile-driver  when  without  any  motive  power  is  not  a 
vessel  within  the  rule,  though  it  is  used  for  the  construction  of  docks  and 
wharves.4 

Appurtenances  of  Vessel.  —  The  ordinary  tackle,  apparel,  and  furniture  of  a  ves- 
sel, including  her  boats,  sails,  machinery,  etc.,  are  of  course  subject  to  the  lien 
which  exists  upon  the  vessel  itself.  Moreover  any  special  appliances  or 
apparatus  on  board  a  vessel  engaged  in  any  particular  vocation,  such  as  whal- 
ing or  wrecking,  which  are  indispensable  to  the  prosecution  of  such  business 
and  are  not  a  portion  of  the  cargo,  are  component  parts  of  the  tackle,  apparel, 
and  furniture,  and  as  such  the  lien  attaches  to  them.5  The  mere  fact  that  the 
ownership  of  the  apparatus  and  that  of  the  vessel  are  separate  does  not  exempt 
the  apparatus  from  the  lien  if  it  was  on  board  by  consent  of  its  owners  when 
the  lien  was  created.0  But  if  the  apparatus  is  on  board  for  a  special  purpose 
and  not  as  a  part  of  the  general  equipment,  it  is  not  liable  though  the  lien 
claimant  is  ignorant  of  its  separate  ownership  ;  7  and  the  lien  claimant  is  bound 
to  take  notice  of  a  general  usage  in  the  particular  business  in  which  the  vessel 
is  engaged.8 

Shares  in  Vessels.  —  A  lien  on  an  undivided  part  of  a  vessel  may  be  enforced 

by  a  libel  against  the  vessel  itself.9 

1.  Dredge  Boat  Deepening  Harbor,  etc.  —  The  fishery,  are  subject  to  a  lien  for  general  sup- 
Alabama,  19  Fed.  Rep.  544,  affirmed  22  Fed.  plies.  The  Schooner  Witch  Queen,  3  Savvy. 
Rep.  449;  The  Pioneer,  30  Fed.  Rep.  206;  (U.  S.)  201,  30  Fed.  Cas.  No.  17,916. 
Aitcheson  v.  The  Endless  Chain  Dredge,  40  6.  Separate  Ownership  of  Vessel  and  Apparatus 
Fed.  Rep.  253;  The  Atlantic,  53  Fed.  Rep.  607 ;  Not  Material.  —  The  Edwin  Post,  11  Ftd.  Rep. 
The  Starbuck,  61  Fed.  Rep.  502;  McRae  v.  602. 

Bowers  Dredging  Co.,  86  Fed.  Rep.  344;  Mc-  7.  Apparatus  for  Special  Purpose  Not  Subject  to 

Master  v.  One  Dredge,  95  Fed.  Rep.  832.    See  Lien.  —  So  held  as  to  a  wrecking  outfit  attached 

also  Maltby  v.  A  Steam  Derrick-boat,  3  Hughes  by  timbers  and  bolts  for  a  special  purpose  to 

(U.  S.)  477,  16  Fed.  Cas.  No.  9,000.  the  deck  and  hull  of  a  tug.    The  Mildred,  43 

2.  Dredging  Not  for  Improvement  of  Navigation.  Fed.  Rep  393. 

—  As,  for  example,  excavating  material  from  8.  Usage  of  Trade.  —  Thus,  in  the  mackerel 

the  bottom  of  a  lake  to  use  for  a  railroad  filling.  fishery  the  seine  boat  is  often  not  owned  by 

In  re  Hydraulic  Steam  Dredge  No.  1,  (C.  C.  A.)  the  fishing  vessel,  but  is  entitled  to  its  separate 

80  Fed.  Rep.  54?.  part  of  the  catch.    Such  a  boat,  once  owned 

3.  Floating  Pile  driver  Used  for  Erection  of  by  the  owner  of  the  fishing  vessel,  but  after- 
Channel  Lights.  —  Southern  Log  Cart,  etc.,  wards  hired  by  him  and  used  in  prosecuting 
Co.  v.  Lawrence,  (C.  C.  A.)  86  Fed.  Rep.  907,  the  vessel's  business  in  such  fishery,  is  not  ap- 
affirmiitg  Lawrence  v.  Flatboat,  84  Fed.  Rep.  purtenant  to  the  vessel,  nor  subject  to  a  lien 
200.  for  supplies  furnished  to  her.    The  Merrimac, 

In  Kearney  v.  A  Pile-Driver,  3  Fed.  Rep.  29  Fed.  Rep.  157. 

246,  a  libel  in  rem  against  a  floating  pile-driver  Where  a  steamboat  and  a  canal  boat  having 

for  towage  services  was  entertained,  but  there  the  same  owner  are  always  employed  together, 

was  no  discussion  as  to  whether  the  pile-driver  the  steamboat  is  nevertheless  not  appurtenant 

was  the  subject  of  a  mat itime  lien  or  not.  to  the  canal  boat.     The  Ida  Meyer,  31  Fed. 

4.  Floating  Pile-driver  Held  Not  Subject  to  Rep.  89. 

Maritime  Lien.  —  Pile  Driver  E.  O.  A.,  69  Fed.  For  work  done  in  converting  a  steamer  into 

Rep.  1005.  a  barge  by  taking  out  het  engine  and  making 

5.  Lien  on  Vessel  Covers  Appurtenances  Also.  —  the  necessary  repairs  on  the  hull,  the  material- 
The  Edwin  Post,  11  Fed.  Rep.  602.  man's  lien  is'  upon  the  hull  only,  not  upon  the 

A  diving  bell,  air  pump,  and  other  appa-  engine.    The  Buffalo,  24  Int.  Rev.  Rec.  6,  4 

ratus  on  board  a  vessel  engaged  in  the  pearl  Fed.  Cas.  No.  2,111. 

fishery,  belonging  to  the  owners  of  the  vessel,  9.  Lien  on  Undivided  Share  of  Vessel.  — The 

and  appropriate  to  the    prosecution  of  such  Agnes  Barton,  26  Fed.  Rep.  542. 
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Proceeds.  — •  All  parts  of  the  vessel,  and  the  proceeds  thereof  in  the  registry 
of  the  court  of  admiralty  after  sale  of  the  vessel,  are  subject  to  the  same  liens 
as  the  vessel  itself  was  subject  to.1 

Tide  Waters.  —  The  obsolete  restriction  of  the  admiralty  jurisdiction  to  tide 
waters  was  formerly  thought  to  forbid  a  maritime  lien  for  repairing  a  boat 
built  and  used  for  service  on  the  interior  canals  of  the  country,  though  the 
boat  was  brought  to  tide  water  for  repairs,  but  if  the  boat  was  partly  used  on 
tide  water  the  lien  was  thought  to  exist.3 

3.  Fixed  and  Immovable  Things.  —  According  to  the  principle  that  a  mari- 
time lien  attaches  only  to  such  movable  things  as  are  used  in  navigation,  or 
are  the  subjects  of  commerce  on  navigable  waters,  the  lien  does  not  attach 
to  things  that  are  fixed  or  immovable,  as  bridges,3  dry  docks,4  wharves,  and 
the  like.5 

4.  Cargo.  —  The  maritime  law  creates  reciprocal  liens  between  the  ship  and 
cargo.6 

5.  Freight.  —  A  maritime  lien  may  exist  against  the  freight  earned  by  a 
vessel.7 

VI.  Liens  Ex  Contractu  —  1.  Nature  and  Requisites  of  Contract —  a.  Con- 
tract Must  Be  Maritime.  —  In  order  that  a  maritime  lien  may  arise  out 
of  a  contract  or  be  annexed  thereto,  the  contract  must  be  maritime,  because 
the  admiralty  jurisdiction  in  such  cases  depends  primarily  on  the  nature  of 
the  contract,  and  is  limited  to  contracts,  claims,  and  services  purely  maritime 
which  concern  the  rights  and  duties  appertaining  to  navigation  and  commerce.8 
This  is  the  test  which  determines  whether  the  state  or  the  federal  courts  have 
jurisdiction  of  proceedings  in  rem  to  enforce  a  lien  given  by  a  state  statute, 


1.  Lien  on  Proceeds  of  Sale.  —  Gardner  v.  The 
Ship  New  Jersey,  I  Pet.  Adm.  223,  9  Fed. 
Cas.  No.  5.233;  Remnants  in  Court,  Olc.  Adm. 
382,  20  Fed.  Cas.  No.  11,697;  Matterof  Steam- 
boat Syracuse,  9  Ben.  (U.  S.)  348,  23  Fed.  Cas. 
No.  13,716;  In  re  Wright,  16  Fed.  Rep.  482. 

A  portion  of  a  vessel,  saved  from  a  wreck  by 
the  exertions  of  the  seamen  and  brought  to  the 
United  States  and  sold,  is  subject  to  a  lien  on 
the  proceeds  of  such  sale  for  the  wages  of  such 
seamen.  Brackett  v.  The  Brig  Hercules,  Gilp. 
U.  S.)  184,  3  Fed  Cas.  No.  1,762. 

2.  Former  Doctrine  a3  to  Tide  Waters.  —  Boon 
v.  The  Hornet,  Crabbe  (U.  S  )  426,  3  Fed. 
Cas.  No.  1,640;  The  Robert  Morris,  1  Wall.  Jr. 
(C.  C.)  33,  16  Fed.  Cas.  No.  8,896. 

3.  Bridges  Not  Subject  to  Maritime  Liens.  — 
The  Rock  Island  Bridge,  6  Wall.  (U.  S.)  213. 

4.  Dry  Dock3  Not  Subject  to  Maritime  Liens.  — 
Cope  v.  Valleite  Dry-Dock  Co.,  10  Fed.  Rep. 
142,  affirmed  16  Fed.  Rep.  924,  the  court  said: 
"  The  structure  *  *  *  was  not  designed 
for  navigation,  and  being  practically  incapable 
of  navigation,  it  had  no  more  connection  with 
trade  or  commerce  than  a  wharf,  a  shipyard, 
or  a  fixed  dry  dock,  into  which  water  craft 
are  introduced  by  being  drawn  up  on  ways. 
As  shown  by  the  findings,  it  had  remained 
securely  and  permanently  moored  to  the  bank 
for  a  period  of  more  than  fourteen  years;  it 
partook  more  of  the  nature  of  a  fixture  at- 
tached to  the  realty  than  of  a  boat  or  ship." 

5.  Wharves  Not  Subject  to  Maritime  Liens.  — 
The  Rock  Island  Bridge,  6  Wall.  (U.  S.) 
213. 

Thus  a  Scow  Platform  moored  to  a  wharf  so 
that  carts,  by  driving  over  it,  can  have  access 
to  boats,  is  not  a  vessel  within  the  meaning  of 
the  maritime  law,  and  there  can  be  no  mari- 


time lien  on  it.  Ruddiman  v.  A  Scow  Plat- 
form, 38  Fed.  Rep.  158. 

But  It  Has  Been  Held  that  a  Floating  Boat- 
House  tied  up  to  a  wharf  and  used  for  storing 
the  sails  and  oars  of  small  boats,  and  for  the 
landing  of  persons  from  the  boats  accustomed 
to  use  the  structure  and  engaged  in  naviga- 
tion, is  used  in  connection  with  navigation  on 
the  water  and  the  transportation  on  the  water 
of  passengers  and  freight,  and  as  such  is  sub- 
ject to  a  lien  for  wharfage.  Woodruff  v.  One 
Covered  Scow,  30  Fed.  Rep.  269. 

6.  Reciprocal  Liens  Between  Ship  and  Cargo.  — 
Foster  v.  Colby,  3  H.  &  N.  715;  The  Schooner 
Freeman  v.  Buckingham,  18  How.  (U.  S.)  182; 
Dupont  de  Nemours  v.  Vance,  19  How.  (U.  S.) 
168;  The  Eddy,  5  Wall.  (U.  S.)  493;  The  Bird 
of  Paradise.  5  Wall.  (U.  S.)  554;  The  Maggie 
Hammond,  9  Wall.  (U.  S.)  435;  The  Ship 
Packet,  3  Mason  (U.  S.)  261;  The  Schooner 
Volunteer,  1  Sumn.  (U.  S)  551;  The  Schooner 
Reeside,  2  Sumn.  (U.  S.)  567;  The  Rebecca, 
Ware  (U.  S.)  188;  The  Phebe,  Ware  (U.  S.) 
263;  The  Waldo,  Davies  (U.  S.)i6r;  The  Gold 
Hunter,  Blatchf.  &  H.  Adm.  305. 

See  also  the  title  Contracts  of  Affreight- 
ment and  Charter-  Parties,  vol.  7.  p.  156. 

7.  Freight  Subject  to  Maritime  Liens.  —  The 
Andalina,  12  P.  D.  i;  Foster  v.  Steamboat 
Pilot  No.  2,  Newb.  Adm.  215,  9  Fed.  Cas. 
No.  4,980;  The  Sailor  Ptince,  1  Ben.  (U.  S.) 
234,  21  Fed.  Cas.  No.  I2,2r8;  The  Brig  Wex- 
ford, 7  Fed.  Rep.  674. 

See  also  the  title  Contracts  of  Affreight- 
ment and  Chartf.r-Partif.s,  vol.  7,  p.  156. 

8.  Maritime  Liens  Ex  Contractu  Arise  Only  un- 
der Maritime  Contracts.  —  The  Paola  R.,  32  Fed. 
Rep.  174;  People's  Ferry  Co.  v.  Beers,  20 
How.  (U.  S.)  393, 
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for  if  the  contract  be  maritime  the  state  courts  are  excluded  from  jurisdiction, 
and  if  not  the  federal  courts  are  excluded,1  because  a  state  cannot  confer 
jurisdiction  on  a  court  of  admiralty  by  annexing  a  lien  to  a  non-maritime 
contract.2 

The  Dividing  Line  Between  Maritime  and  Non-maritime  Contracts  has  not  always  been 
clearly  perceived.  Those  services  are  maritime  which  are  connected  with  the 
repair  or  betterment  of  the  vessel,  or  are  rendered  in  aid  of  her  navigation  by 
labor  performed  on  board,  or  in  the  sustenance  and  relief  of  those  who  con- 
duct her  operations  at  sea.3  The  old  English  rule  which  classed  as  non-mari- 
time all  contracts  made  upon  the  land  and  to  be  performed  upon  the  land, 
does  not  apply  to  the  federal  courts,  with  their  broad  constitutional  grant  of 
admiralty  jurisdiction.  Thus  the  furnishing  of  the  ordinary  appurtenances 
to  a  vessel,  though  they  are  made  and  delivered  on  the  land,  is  a  maritime 
service,4  as  is  the  weighing,  inspecting,  and  measuring  of  a  vessel's  cargo  ;  5  but 
the  storage  of  sails  stripped  from  the  vessel  is  non-maritime,6  and  so  is  the 
furnishing  of  family  supplies  to  a  canal  boat  laid  up  for  the  winter  for  use  in 
a  non-maritime  occupation.7  There  is  no  lien  for  the  balance  of  an  account 
which  contains  maritime  and  non-maritime  items  intermingled.8 

b.  Contract  Must  Be  on  Credit  of  Vessel.  —  A  further  requisite 
for  the  creation  of  a  maritime  lien  as  an  incident  of  a  contract  is,  that  the  con- 
tract must  have  been  made  upon  the  credit  of  the  vessel.  It  is  not  enough  that 
the  contract  is  maritime.  Credit  must  be  given  to  the  ship,  either  in  fact  or  by 
presumption  of  law.9  It  is  not  necessary,  however,  that  the  credit  of  the  vessel 
be  exclusively  relied  on,  for  the  creditor  has  a  threefold  remedy  against  the 


1.  Test  of  Admiralty  Jurisdiction.  —  Roach  v. 
Chapman,  22  How.  (U .  S.)  129. 

2.  Lien  Annexed  by  State  Statute  to  Non-mari- 
time Contract  —  No  Jurisdiction  in  Admiralty.  — 

Roach  v.  Chapman,  22  How.  (U.  S.)  129;  The 
Ship  Robert,  1  Paine  (U.  S.)  628,  20  Fed.  Cas. 
No.  11,890;  The  Theodore  Perry,  8  Ceni.  L.  J. 
191,  23  Fed.  Cas.  No.  13,879;  Wick  v.  The 
Schooner  Samuel  Strong,  Newl>.  Adm.  187,  29 
Fed.  Cas.  No.  17,607;  The  Erinagh,  7  Fed. 
Rep.  231;  The  Pacific,  ci  Fed.  Rep.  120;  The 
Guiding  Star,  9  Fed.  Rep.  521,  18  Fed.  Rep. 
263;  The  Kingston,  23  Fed.  Rep.  200;  The  J. 
C.  Rich,  46  Fed.  Rep.  136;  The  John  B. 
Ketcham,  (C.  C.  A.)  97  Fed.  Rep.  872;  Coryell 
v.  Petine,  6  Robt.  (N.  Y.)  23;  Brown  v.  Gray, 
70  Hun  (N.  Y.)  261;  Hamilton  v.  Merril,  25 
Ohio  St.  11. 

Bui  see  contra,  the  early  cases  of  The  Ship 
Harriet,  Olc.  Adm.  229,  11  Fed.  Cas.  No. 
6,097;  The  Ship  Harvest,  Olc.  Adm.  271,  11 
Fed.  Cas.  No.  6,175,  decided  in  1845  and  1846  re- 
spectively by  the  District  Court  for  the  South- 
ern District  of  New  York.  Other  early  cases 
in  appirent  conflict  with  the  statement  in  the 
text  are  to  be  explained  by  the  fact  that  the 
particular  service  for  which  a  lien  was  claimed 
in  each  case  was  at  the  time  deemed  mari- 
time, though  since  determined  not  to  be  so. 
Some  early  cases  hold  that  the  lienholder  may 
elect  the  state  or  the  federal  court  as  the  forum 
for  the  enforcement  of  his  rights.  Davis  v.  A 
New  Brig,  Gilp.  (U.  S.)  473,  7  Fed.  Cas.  No. 
3,643;  Wight  v.  Maxwell,  4  Mich.  45.  This 
doctrine  cannot  be  upheld  on  any  theory  of  a 
statutory  lien. 

See  infra,  this  section,  Particular  Contracts. 

3.  What  Are  Maritime  Contracts  in  General.  — 
Gurney-7'.  Crockett,  Abb.  Adm.  490,  11  Fed. 
Cas.  No.  5,874  (materials  furnished  and  labor 
bestowed  in  repair  of  the  vessel,  or' services 


in  aid  of  the  ship's  company  or  her  naviga- 
tion, and  rendered  while  she  is  afloat  upon 
navigable  waters);  The  Ship  Harriet,  Olc. 
Adm.  229,  11  Fed.  Cas.  No.  6,og7. 

The  sale  of  an  engine  to  a  vessel  on  ap- 
proval is  a  maritime  contract,  not  being  com- 
pleted on  land.  The  L.  B.  X.,  93  Fed.  Rep. 
233- 

No  lien  arises  upon  the  deposit  by  a  ship 
carpenter  of  his  money  and  other  valuables 
with  the  master.    Smith  v.  The  Royal  George, 

1  Woods  (U.  S.)  290,  22  Fed.  Cas.  No. 
13,102. 

The  bar  leases,  or  contracts  for  the  rent  of 
bar  privileges  on  a  passenger  boat,  do  not  give 
rise  to  a  lien.  The  Illinois,  2  Flipp.  (U.  S.) 
383,  12  Fed.  Cas.  No.  7,005;  The  Josephine 
Spangler,  9  Fed.  Rep.  773. 

4.  Contracts  Made  and  to  Be  Performed  on  Land. 

—  Furnishing  nets  to  a  fishing  vessel  is  a 
maritime  service,  though  the  nets  are  made 
and  delivered  on  land.  The  Hiram  R.  Dixon, 
33  Fed.  Rep.  297. 

5.  Weighing,  Inspecting,  and  Measuring  Cargo. 

—  Constantine  v.  The  Schooner  River  Queen, 

2  Fed.  Rep.  731. 

6.  Storage  of  Sails.  —  Hubbard  v.  Roach.  2 
Fed.  Rep.  394. 

7.  Family  Supplies  for  Canal  Boat  Laid  Up  for 
Winter. —  The  T.  L.  Wadsworth,  13  Fed. 
Rep.  46. 

8.  Balance  on  Account  for  Maritime  and  Non- 
maritime  Items  Intermingled.  —  The  Saginaw, 

32  Fed.  Rep.  176. 

9.  Contract  Must  Be  on  Credit  of  Vessel.  —  The 

Eledona,  10  Blatchf.  (U.  S.)  511,  8  Fed.  Cas. 
No.  4,341;  Gardner  v.  The  Rosedale,  2  N.  J. 
L.  83,  9  Fed.  Cas.  No.  5,235;  The  Steamboat 
Transit,  4  Ben.  (U.  S.)  567,  24  Fed.  Cas.  No. 
14,139;  The  Thomas  Fletcher,  24  Fed.  Rep. 
375;  The  Advance,  60  Fed.  Rep.  766. 
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vessel,  the  owners,  and  the  master,  and  neither  remedy  is  displaced  except 
upon  proof  that  an  exclusive  credit  was  given  to  one  of  the  parties,  or  to  the 
vessel.1  This  principle  is  most  frequently  applied  to  contracts  for  repairs  and 
supplies,  and  will  be  discussed  presently,2  but  it  is  equally  applicable  to  other 
contracts,  though  as  to  such  others  the  same  inferences  may  not  be  raised 
under  the  same  circumstances.  Thus  services  to  a  stranded  river  boat,  ren- 
dered at  the  request  of  the  master,  are  presumed  to  be  on  the  credit  of  the 
vessel,3  and  the  same  conclusion  was  reached  as  to  cooperage  necessary  to  the 
discharge  of  the  cargo,  and  performed  on  board  at  the  request  of  the  mate, 
who  had  charge  of  the  delivery  of  the  cargo.4  In  general  the  advances  of  the 
ship's  husband,  or  broker,5  and  the  services  of  the  stevedore,  unless  he  is 
employed  immediately  by  the  master,  are  deemed  to  be  on  the  personal  credit 
of  the  owner  only.6 

Presumption  in  Home  Port.  —  At  the  "  home  port  "  (z.  <?.,  the  place  of  the  owner's 
residence)  the  owner  would  naturally  be  able  to  use  his  personal  credit,  so  that 
a  resort  to  the  credit  of  the  vessel  is  unnecessary,  and  for  this  reason  contracts 
made  there  are  deemed  to  be  made  on  personal  credit  only.  This  principle 
also  is  most  frequently  applied  to  contracts  for  repairs  and  supplies,  and  it  has 
been  said  that  it  should  not  be  extended  further;7  but  there  are  other  con- 
tracts  to  which  the  same  reasoning  applies,  and  the  "  home  port  "  rule  has  been 
judicially  enforced  as  to  the  use  of  a  dry  dock,8  lockage  in  a  public  navigable 
river,9  towage,10  raising  a  sunken  vessel,11  stevedore's  services,12  and  the 
expenses  of  a  shipping  agent. 13  On  the  other  hand,  the  home  port  rule  has 
been  denied  as  to  salvage  14  and  wharfage.15 

c.  Contract  Must  Be  Executed.  —  No  maritime  lien  arises  upon  an 
executory  contract.  It  is  essential  that  the  ship  should  have  received  the 
goods  or  services  contracted  for.16    The  rule  requires  that  the  goods  be  actu- 


1.  Owner  and  Master  Liable  as  Well  as  Vessel. 

—  The  Barque  Chusan,  2  Story  (U.  S.)  455,  5 
Fed.  Cas.  No.  2,717;  Shrewsbury  v.  Sloop  Two 
Friends,  Bee  Adm.  43S. 

2.  See  infra,  this  section,  Particular  Con- 
tracts —  Repairs  and  Supplies. 

3.  P.  P.  Marrion  Blacksmith,  etc.,  Co.  v. 
Steamboat  H.  C.  Yaeger,  1  Fed.  Rep.  285. 

But  services  in  raising  a  sunken  vessel  for 
a  stipulated  sum  were  held  to  have  been  ren- 
dered on  the  personal  credit  of  the  contractors 
only.    The  Wandrahm,  62  Fed.  Rep.  935. 

4.  Lien  for  Cooperage  in  Discharging  Cargo.  — 
The  E.  A.  Baisley,  13  Fed.  Rep.  703. 

5.  Advances  by  Ship's  Husband  or  Broker.  — 
The  J.  C.  Williams,  15  Fed.  Rep.  558;  The 
Raleigh,  32  Fed.  Rep.  633;  The  Guslavia, 
Blatchf.  &  H.  Adm.  189,  n  Fed.  Cas.  No. 
5,876. 

6.  Services  of  Stevedore.  —  The  Senator,  21 
Fed.  Rep.  191;  The  Hattie  M.  Bain,  20  Fed. 
Rep.  389!  The  Augustine  Kobbe,  37  Fed.  Rep. 
696;  The  Wyoming,  36  Fed.  Rep.  493;  The 
Gilbert  Knapp,  37  Fed.  Rep.  209. 

See  infra.,  this  section,  Services  to  Vessel — 
Ship' s  Husband,  Brokers,  and  Stevedores. 

7.  No  Lien  under  Contracts  Made  at  Home  Port. 

—  The  Canal-Boat  Kate  Tremaine,  5  Ben.  (U. 
S.)  60,  14  Fed.  Cas.  No.  7,622;  Chapman  v. 
The  Greenpoint,  38  Fed.  Rep.  671. 

See  also  infra,  this  section,  Repairs  and 
Supplies. 

8.  No  Lien  at  Home  Port  for  Use  of  Dry  Dock. 

—  The  Steam-ship  Mississippi,  6  Fed.  Rep. 
543- 

9.  No  Lien  for  Lockage  at  Home  Port.  —  Monon- 

19  C.  of  L. — 69  1 


gahela  Nav.  Co.  v.  The  Steam  Tug  Bob  Con- 
nell,  1  Fed.  Rep.  218. 

10.  No  Lien  for  Towage  at  Home  Port.  —  Dal- 
zell  v.  The  Daniel  Kaine,  31  Fed.  Rep.  746. 
But  see  contra.  The  General  Cass,  Brown  Adm. 
334,  10  Fed.  Cas.  No.  5,307. 

11.  No  Lien  for  Raising  Sunken  Vessel  at  Home 
Port.  —  The  D.  S.  Newtomb,  12  Fed.  Rep.  735. 

12.  No  Lien  for  Services  of  Stevedore  at  Home 
Port.  —  The  Brig  E.  A.  Barnard,  2  Fed.  Rep. 
712;  The  Wyoming,  36  Fed.  Rep.  493;  The 
Gilbert  Knapp,  37  Fed.  Rep.  209. 

13.  Shipping  Agent  Not  Entitled  to  Lien  for  Ex 
penses  in  Home  Port.  —  Seaver  v.  The  Thales, 
21  Fed.  Cas.  No.  12,594. 

14.  Vessel  Subject  to  Lien  for  Salvage  at  Home 
Port.  —  Chapman  v.  The  Greenpoint,  38  Fed. 
Rep.  671. 

15.  Vessel  Subject  to  Lien  for  Wharfage  at  Home 
Port.  —  The  Canal-Boat  Kate  Tremaine,  5  Ben. 
(U.  S.)  60,  14  Fed.  Cas.  No.  7,622. 

16.  Performance  of  Contract  Essential  to  Lien. 
—  Harney  v.  Steamer  Sydney  L.  Wright,  5 
Hughes  (U.  S.)  474,  11  Fed.  Cas.  No.  6,082a; 
The  Vigilancia,  58  Fed.  Rep.  698. 

Therefore  no  lien  attaches  to  a  vessel  for 
damages  for  the  master's  refusal  to  accept  and 
pay  for  supplies  which  had  been  ordered  for 
the  vessel's  use,  or  to  allow  repairs  which  had 
been  contracted  for  to  be  made,  though  the 
master  or  owner  would  be  personally  liable 
foi  such  refusal.  The  Pacific,  r  Blatchf.  (U.  S.) 
570,  18  Fed.  Cas.  No.  10,643;  The  Cabarga,  3 
Blatchf.  (U.  S.)  75,  4  Fed.  Cas.  No.  2,276. 

As  lo  a  seaman's  lien  in  case  the  vessel  does 
not  sail  on  the  voyage  for  which  he  shipped, 
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ally  put  on  board,  or  brought  within  the  immediate  presence  of  the  officers,1 
but  delivery  upon  a  wharf  near  the  ship  and  in  pursuance  of  the  orders  of  her 
officers  is  sufficient  to  bind  her;2  and  the  lien  is  not  defeated  if  the  owners 
of  the  vessel  wilfully  make  the  execution  of  the  contract  impossible.3 

Admiralty  Jurisdiction  in  Personam.  — It  was  formerly  considered  that  admiralty 
had  no  jurisdiction  even  in  personam  if  the  contract  was  executory,4  but  such 
jurisdiction  is  now  recognized.5  It  results  from  the  rule  under  consideration 
that  the  lien  takes  effect  from  the  date  when  the  benefit  is  actually  incurred, 
not  from  the  date  of  the  contract.6 

2.  Particular  Contracts  —  a.  CONSTRUCTION  OF  VESSEL  —  (i)  Right  to 
Lien  —  (a)  Doctrine  of  Maritime  Law.  —  Though  the  general  maritime  law  of  the 
world  gives  a  lien  for  the  building  of  a  vessel,7  and  this  was  recognized  by  the 
ancient  law  of  England,8  yet  the  jealousy  of  the  common-law  courts  in  later 
times  caused  them  to  prohibit  the  exercise  of  admiralty  jurisdiction  in  such 
cases,  on  the  ground  that  the  contract  was  made  and  performed  upon  the 
land,  and  this  doctrine,  established  before  the  American  Revolution,  was 
recognized  by  the  state  courts  of  admiralty  of  that  era,9  and  is  now  the  estab- 
lished rule  in  the  United  States.10 

(b)  Common-law  Lien.  —  It  should  be  remembered  that  there  is  a  lien  at  com- 
mon law  for  the  building  of  a  ship  if  the  shipwright  has  not  parted  with  the 
possession  thereof,11  and  the  owner's  assignee  in  bankruptcy  cannot  take  the 
ship  without  paying  all  that  is  due  for  her  construction.12  As  in  the  case  of  a 
maritime  lien,  construction  is  not  necessarily  completed  by  launching,  and 
the  shipwright  does  not  lose  his  lien  by  allowing  the  ship  to  be  registered  in 
the  name  of  the  owner  before  she  is  completed.13 

(c)  statutory  Lien.  —  A  lien  for  the  construction  of  vessels  is  now  given 
by  statute  in  England,1*  and  in  the  United  States  there  are  generally 
local  statutes  to  the  same  effect.15    The  power  of  the  state  to  enact  such 

624;  Allair  v.  The  Francis  A.  Palmer,  I  Fed. 
Cas.  No.  203;  Young  v.  The  Ship  Orpheus,  2 
Cliff.  (U.  S.)  29,  30  Fed.  Cas.  No.  18.169;  The 
Brig  Antelope,  2  Ben.  (U.  S.)  405:  Foster  v. 
Ellis,  5  Ben.  (U.  S.)  83:  Hardy  v.  The  Steamer 
Ruggles,  2  Hughes  (U.  S.)  78;  Smith  v.  The 
Royal  George,  1  Woods  (U.  S.)  290;  Collins  v. 
Steamboat  Ft.  Wayne,  1  Bond  (U.  S.)  476; 
The  Coernine,  5  Fed.  Cas.  No.  2,944;  The 
Pacific,  9  Fed.  Rep.  120;  The  Guiding  Star,  18 
Fed.  Rep.  263;  The  Kingston,  23  Fed.  Rep. 
200;  Waddell  v.  The  Steamboat  Daisy,  2  Wash. 
Ter.  76.  But  see  Egleston  v.  The  Agnes,  8 
Fed.  Cas.  No.  4,308;  Menzies  v.  The  Agnes, 
17  Fed.  Cas.  No.  9,430. 

Contract  to  Furnish  Materials.  —  A  maritime 
lien  does  not  arise  on  a  contract  to  furnish 
materials  for  the  purpose  of  building  a  ship. 
Edwards  v.  Elliott,  21  Wall.  (U.  S.)  533. 

11.  Common-law  Lien  on  Vessels.  —  N  orris  v. 
Williams,  1  Cromp.  &  M.  842;  Ex /.  Watts,  9 
Jur.  N.  S.  238;  Swainston  v.  Clay,  4  Giff.  1S7, 
32  L.  J.  Ch.  503;  The  Vibilia  {obiter  dictum),  1 
W.  Rob.  6. 

See  also  supra,  this  title,  Liens  on  Vessels  at 
Common  Law  Distinguished  from  Maritime 
Liens;  and  generally  the  title  Liens,  ante,  p.  3. 

12.  Woods  v.  Russell,  5  B.  &  Aid.  942,  7  E. 
C.  L.  310. 

13.  Effect  of  Registry  Before  Delivery— Woods 
v.  Russell,  5  B.  &  Aid.  942,  7  E.  C.  L.  310. 

14.  Statutory  Lien  for  Construction  in  England. 
—  Stat.  24  &  25  Vict.,  c.  10. 

15.  Local  Statutes  in  United  States  Giving  Lien 
for  Construction  —  Indiana.  —  Wyalt  v.  Stuck- 
ley,  29  Ind.  279. 


see  infra,  this  section,  Services  to  Vessel — 
Seamen  and  Officers. 

1.  What  Constitutes  a  Delivery  in  General.  — 
The  Vigilancia,  58  Fed.  Rep.  698. 

2.  Delivery  on  Wharf  Near  Vessel.  —  Delaware, 
etc..  Canal  Co.  v.  The  Alida,  7  Fed.  Cas.  No. 
3,763a. 

3.  Performance  Prevented  by  Owner  of  Vessel. 

—  Thus  the  sale  of  the  vessel  pending  the 
performance  of  the  contract,  and  after  a  part 
of  the  materials  contracted  for  have  been 
delivered,  without  provision  for  acceptance 
of  the  rest,  or  for  payment,  leaves  the  lien 
unimpaiied.  Aitcheson  v.  The  Endless  Chain 
Dredge,  40  Fed.  Rep.  253. 

4.  Admiralty  Held  Not  to  Have  Jurisdiction  in 
Personam  on  Executory  Contract.  —  Cox  v.  Mur- 
ray, Abb.  Adm.  340,  6  Fed  Cas.  No.  3,304. 

5.  Jurisdiction  in  Personam  Recognized.  —  The 
J.  F.  Warner,  22  Fed.  Rep.  342. 

6.  The  Alida,  Abb.  Adm.  173,1  Fed.  Cas.  No. 
200.  The  lien  in  this  case  arose  under  a  state 
statute.  In  The  Schooner  Muskegan  v.  Moss, 
7  Ohio  St.  377,  it  was  held  that  a  lien  did  not 
arise  under  the  Ohio  statute  unless  the  con- 
tract was  executed. 

7.  Lien  for  Construction  Given  by  General  Mari- 
time Law.  —  The  Maud  Carter,  29  Fed.  Rep. 
156. 

8.  1  Rolle's  Abr.  533. 

9.  Clinton  v.  The  Brig  Hannah,  Bee  Adm. 
419,  5  Fed.  Cas.  No.  2,898. 

10.  No  Lien  for  Construction  under  Maritime  Law 
in  United  States.  —  People's  Ferry  Co.  v.  Beers, 
20  How.  (U.  S.)  393;  Roach  v.  Chapman,  22 
Haw.  (U.  S.)  129;  The  Belfast,  7  Wall.  (U.  S.) 
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statutes  is  well  settled.1 

Enforcement  of  Statutory  Liens.  —  Some  early  cases  decided  by  the  Circuit  and 
District  Courts  of  the  United  States  and  also  by  some  state  courts,  proceeding 
on  a  misapprehension  of  a  decision  of  the  Supreme  Court  of  the  United  States* 
held  that  a  lien  for  construction  given  by  a  state  statute  was  enforceable  by  a 
court  of  admiralty  3  or  by  the  state  courts  at  the  election  of  the  lienholder.4 
But  the  misapprehension  on  which  these  cases  were  founded  has  since  been 
cleared  away,  and  the  authorities  are  now  uniform  in  holding  that  a  contract 
to  build  a  ship  or  to  furnish  materials  therefor  is  not  a  maritime  contract.5 
Hence  a  lien  given  by  a  state  statute  in  such  case  to  the  shipbuilder  or  the 
person  furnishing  materials  is  not  a  maritime  lien,6  and  therefore  a  court  of 
admiralty  has  no  jurisdiction  to  enforce  the  lien,  but  it  is  enforceable  only  in 
the  state  courts  in  the  manner  provided  by  the  statute,  and  this  is  true  though 
the  statute  provides  for  a  proceeding  in  rem.7 


Michigan.  —  Globe  Iron  Works  Co.  v.  The 
Steamer  John  B.  Kelcham,  100  Mich.  583,  43 
Am.  St.  Rep.  464. 

Minnesota.  —  Laird  v.  Moonan,  32  Minn.  362. 

New  York.  —  Sheppard  v.  Steele,  43  N.  Y. 
52,  3  Am.  Rep.  660;  King  v.  Greenvvay,  71  N. 
Y.  416. 

Ohio. — The  Scow  M.  Tuttle  v.  Buck,  23 
Ohio  St.  563,  13  Am.  Rep.  270. 

Oregon.  —  The  Victorian,  24  Oregon  121,  41 
Am.  St.  Rep.  838. 

Pennsylvania.  —  Scull  v.  Shakespear,  75  Pa. 
St.  297. 

See  also  the  various  local  codes  and  stalutes 
in  the  United  Slates ;  and  supra,  this  title, 
Liens  under  State  Statutes  Distinguished  from 
Maritime  Liens. 

1.  Power  of  States  to  Give  Lien  for  Construction. 
—  Edwards  v.  Elliott,  21  Wall.  (U.  S.)  557; 
Sheppard  v.  Steele,  43  N.  Y.  55,  3  Am.  Rep. 
660,  distinguishing  Bird  v.  The  Steamboat 
Josephine,  39  N.  Y.  19.  See  also  the  other 
cases  cited  in  this  division  of  this  section. 

See  Waddell  v.  The  Steamboat  Daisy,  2 
Wash.  Ter.  76,  in  which  it  was  doubted  whether 
the  territorial  legislature  has  power  to  author- 
ize proceedings  in  rem  for  construction. 

2.  The  Hine  v.  Trevor,  4  Wall.  (U.  S.)  555. 

3.  Cases  Holding  Statutory  Lien  Enforceable  in 
Admiralty.  —  Davis  v.  A  New  Brig,  Gilp.  (U. 
S.)  473,  7  Fed.  Cas.  No.  3,643;  Purinion  v. 
The  Hull  of  a  New  Ship,  2  Curt  (U.S.)  416, 
20  Fed.  Cas.  No.  11,472,  affirming  Ware  (U. 
S.)  556,  20  Fed.  Cas.  No.  11,473;  Read  v.  The 
Hull  of  a  New  Brig,  1  Story  (U.  S.)  244,  20 
Fed.  Cas.  No.  11,609;  Beers  v.  The  John 
Adams,  3  Fed.  Cas.  No.  1,231;  The  Richard 
Busteed,  1  Sprague  (U.  S.)  441,  20  Fed.  Cas. 
No.  11,764;  Harper  v.  The  New  Brig,  Gilp. 
(U.  S.)  536,  11  Fed.  Cas.  No.  6,090;  Wight  v. 
Maxwell,  4  Mich.  45. 

4.  Election  by  Lienholder.  —  Davis  v.  A  New 
Brig,  Gilp.  (U.  S.)  473;  Wight  v.  Maxwell,  4 
Mich.  45. 

5.  See  supra,  this  division  of  this  section, 
Right  to  Lien  —  Doctrine  of  Maritime  Law. 

6.  Statutory  Lien  for  Construction  Not  a  Mari- 
time Lien.  —  See  supra,  this  title.  Liens  under 
Stale  Statutes  Distinguished  from  Maritime 
Liens. 

1.  Statutory  Liens  for  Construction  Enforceable 
only  in  State  Courts  —  United  States.  —  The 
Steamboat  Orleans  v  Phoebus,  11  Pet.  (U.  S  ) 
175;  People's  Ferry  Co.  v.  Beers,  20  How.  (U. 


S.)  393;  Roach  v.  Chapman,  22  How.  (U.  S.) 
129;  The  Belfast,  7  Wall.  (U.  S.)624;  Edwards 
v.  Elliott,  21  Wall.  (U.  S.)  532;  Allair  v.  The 
Francis  A.  Palmer,  1  Fed.  Cas.  No.  203;  Col- 
lins v.  The  Steamboat  Ft.  Wayne,  1  Bond  (U. 
S.)  476,  6  Fed.  Cas.  No.  3,012;  The  Ship  Nor- 
way, 3  Ben.  (U.  S.)  163,  18  Fed.  Cas.  No. 
10,359;  Young  z<.The  Ship  Orpheus,  2  Cliff.  (U. 
S.)  29,  30  Fed.  Cas.  No.  18,169;  The  Guiding 
Star,  18  Fed.  Rep.  263;  The  J.  C.  Rich,  46 
Fed.  Rep.  136. 

Lndiana.  —  Sinton  v.  The  Steamboat  R.  R. 
Roberts,  46  Ind.  476,  34  Ind.  448,  7  Am.  Rep. 
229,  distinguishing  Ballard  v.  Wiltshire,  28  Ind. 
341. 

Massachusetts.  —  Foster  v.  The  Richard  Bus- 
teed, 100  Mass.  409,  1  Am.  Rep.  125;  McDon- 
ald v.  The  Nimbus,  137  Mass.  360. 

Michigan.  —  Globe  Iron  Works  Co.  v.  The 
Steamer  John  B.  Ketcham,  100  Mich.  583,  43 
Am.  St.  Rep.  464,  approved  in  The  John  B. 
Ketcham,  (C.  C.  A.)  97  Fed.  Rep.  872. 

Minnesota.  —  Laird  v.  Moonan,  32  Minn.  362. 

New  York. — Sheppard  v.  Steele,  43  N.  Y. 
52,  3  Am.  Rep.  660,  affirming  3  Lans.  (N.  Y.) 
417,  distinguishing  Bird  v.  The  Steamboat 
Josephine,  39  N.  Y.  19;  Coryell  v.  Perine,  6 
Robt.  (N.  Y.)  23. 

Ohio. — The  Scow  M.  Tuttle  v.  Buck,  23 
Ohio  St.  565,  13  Am.  Rep.  270;  Keating  v. 
Spink,  3  Ohio  St.  105,  62  Am.  Dec.  214. 

Pennsylvania.  — Scull  v.  Shakespear,  75  Pa. 
St.  297. 

Texas.  —  Lake  Nav.  Co.  v.  Austin  Electrical 
Supply  Co.,  (Tex.  Civ.  App.  1895)  30  S.  W. 
Rep.  832. 

Wisconsin.  —  Thorsen  v.  The  Schooner  J.  B. 
Martin,  26  Wis.  488,  7  Am.  Rep.  91. 

The  Washington  statute  is  valid,  and  may 
be  enforced  by  foreclosure,  though  it  provides 
no  means  of  seizing  the  boat  pendente  lite. 
Washington  Iron  Works  Co.  v.  Jensen,  3  Wash. 
584. 

The  Court  of  Chancery  has  jurisdiction  to 
enforce  the  Tennessee  statute.  Casey,  etc., 
Mfg.  Co.  v.  Weatherly,  97  Tenn.  297. 

Under  the  Massachusetts  statute  a  vessel 
built  and  adapted  to  be  used  as  a  floating  light 
is  subject  to  a  lien  for  the  materials  -used  in 
its  construction.  Briggs  v.  A  Light  Boat,  7 
Allen  (Mass.)  297.  But  there  is  no  lien  unless 
the  vessel  was  in  Massachusetts  when  the  debt 
was  contracted.  McDonald  v.  The  Nimbus, 
137  Mass.  360. 
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(2)  When  Construction  Is  Complete.  —  It  is  often  important  to  know  when 
the  construction  of  a  vessel  was  completed,  in  order  to  determine  whether  a 
particular  service  was  rendered  in  the  construction,  and  therefore  was  not 
maritime  in  character,  or  whether  it  was  in  the  nature  of  repairs  made  or  sup- 
plies, etc.,  furnished  on  or  to  a  completed  vessel.  In  the  one  case  the  service 
is  non-maritime,  while  in  the  other  case  it  is  maritime  in  character.  As  to 
just  when  the  stage  of  completion  is  reached,  the  cases  have  not  always  been 
agreed.  It  has  been  held  that  a  vessel  is  completed,  for  the  purposes  under 
consideration,  as  soon  as  she  is  launched.1  These  cases,  however,  are  opposed 
to  the  weight  of  authority,  for  it  is  now  well  settled  that  the  test  is  not  the 
location  of  the  hull,  as  on  the  ways  or  afloat,  but  whether  the  vessel  is  in  a 
condition  for  practical  use  as  a  vessel  for  the  purposes  for  which  she  was 
intended,  that  is,  whether  the  work  done  and  materials  furnished  were  so  done 
and  furnished  in  part  to  bring  her  into  existence  as  a  complete  thing  ;  *  and  it  is 
immaterial  that  this  occurred  in  another  port  to  which  the  hull  was  taken  for 
the  purpose  after  it  had  been  launched.3 

Illustrations  —  Completing  Construction.  —  Thus,  it  is  a  part  of  the  work  of  construc- 
tion for  which  no  maritime  lien  attaches,  to  put  into  a  newly  built  vessel,  after 
the  hull  is  launched,  the  steering  gear,  boilers,  smokestacks,  engines,  and  other 
propelling  machinery,4  or  the  spars,  rigging,  and  sails,5  or  any  of  the  appliances 
in  general  which  are  necessary  to  bring  her  into  existence  as  a  complete  vessel 
for  the  purpose  for  which  she  was  intended.6 

Services,  etc.,  After  Construction  Complete. —  If  a  vessel  is  substantially  completed, 
a  contract  to  furnish  her  with  the  things  necessary  to  enable  her  to  pursue  her 
business  on  the  seas  is  a  maritime  contract  for  which  a  lien  will  attach  in  a 
proper  case.7  Thus,  a  contract  to  furnish  nets  for  a  fishing  vessel  is  a  contract 
for  supplies,  and  does  not  relate  to  the  original  construction,  though  the  con- 
struction of  the  vessel  had  not  been  completed  at  the  time  the  contract  to 


Under  the  Ohio  statute  the  contractor  for  a 
vessel  is  not  the  "  owner  "  until  it  is  finished 
and  delivered  to  him;  therefore  he  cannot  as 
owner  create  a  lien.  The  John  B.  Ketcham, 
(C.  C.  A.)  97  Fed.  Rep.  872. 

1.  Cases  Holding  a  Vessel  Completed  When 
Launched.  —  The  Eliza  Ladd,  3  Sawy.  (U.  S.) 
519,  8  Fed.  Cas.  No.  4,364;  The  Revenue  Cut- 
ter No.  2,  4  Sawy.  (U.  S.)  143,  20  Fed.  Cas. 
No.  11,714. 

2.  Condition  of  Vessel  for  Practical  Use  the  Cri- 
terion of  Completion.  —  The  Count  De  Lesseps, 
17  Fed.  Rep,  460;  The  Iosco,  Brown  Adin.  495, 
13  Fed.  Cas.  No.  7,060;  McDonald  v.  The 
Nimbus,  137  Mass.  360;  Baizley  v.  The  Brig 
Odorilla,  121  Pa.  St.  231;  Waddell  v.  The 
Steamboat  Daisy,  2  Wash.  Ter.  76.  See  also 
the  cases  cited  in  the  notes  immediately  fol- 
lowing. 

3.  Rule  Not  Affected  by  Completion  in  Another 
Port.  —  See  the  cases  ciled  in  the  next  preced- 
ing note. 

4.  Steering  Gear,  Engines,  Boilers,  etc.  —  In  re 

Glenmont,  32  Fed.  Rep.  703;  Globe  Iron  Works 
Co.  v.  The  Steamer  John  B.  Kelcham,  100 
Mich.  583,  43  Am.  St.  Rep.  464;  Waddell  v. 
The  Steamboat  Daisy,  2  Wash.  Ter.  76. 

But  a  contract  to  furnish  a  ship,  which  had 
been  launched  eighteen  months,  with  the 
means  of  propulsion,  or  to  change  the  mode  of 
her  propulsion  after  she  is  launched  and 
afloat,  is  not  a  contract  to  build,  and  is  mari- 
time. The  Eliza  Ladd,  3  Sawy.  (U.  S.)  519,  8 
Fed.  Cas.  No.  4,364. 
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5.  Spars,  Rigging,  and  Sails.  —  Griffenberg  v. 
The  John  Laughlin,  2  W.  N.  C.  (Pa.)  612,  11 
Fed.  Cas.  No.  5,Sn;  Thorsen  v.  The  Schooner 
J.  B.  Martin,  26  Wis.  488,  7  Am.  Rep.  91. 
Therefore,  a  state  court  may  proceed  in  rem 
under  a  state  statute  giving  a  lien  for  such 
services.  Wilson  v.  Lawrence,  18  Hun  (  N. 
Y.  56,  affirmed  82  N.  Y.  409. 

A  hull  was  completed  at  the  place  of  launch- 
ing, received  a  small  cargo  of  flour  as  ballast, 
and  was  towed  with  her  spars  on  deck  to  an- 
other port,  where  her  masts  were  stepped  and 
she  was  put  in  a  condition  for  navigation. 
This  was  held  to  be  a  part  of  her  construction 
upon  which  no  maritime  lien  arose.  The 
Iosco,  Brown  Adm.  495,  13  Fed.  Cas.  No. 
7,060.  The  same  decision  was  made  where 
enough  rigging  was  put  on  at  the  first  pDrt  to 
enable  her  to  reach  the  second,  at  which  the 
rigging  was  completed.  McDonald  v.  The 
Nimbus,  137  Mass.  360. 

6.  Appliances  and  Fittings  in  General.  —  In  re 
Glenmont,  32  Fed.  Rep.  703. 

Machinery  for  Dredge  Boat.  —  In  The  Count 
De  Lesseps,  17  Fed.  Rep.  460,  it  was  held  a 
part  of  the  work  of  construction  to  put  the 
dredging  machinery  into  a  dredge  boat. 

An  Electrical  Lighting  Apparatus  put  in  a  boat 
just  after  it  is  launched  gives  no  lien  under 
the  maritime  law.  The  Kingston,  23  Fed. 
Rep.  200. 

7.  As  to  when  a  lien  attaches  for  repairs  and 
supplies,  see  infra,  this  section,  Repairs  and 

Supplies. 
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furnish  the  nets  was  made.1  So,  too,  it  is  simply  repair,  within  the  principle 
under  consideration,  where  an  old  vessel  is  rebuilt  or  reconstructed,2  or  is 
refitted  for  a  trade  different  from  that  for  which  she  was  intended  ;3  but  orig- 
inal construction  does  not  lose  its  distinctive  character  merely  because  the 
materials  for  the  new  vessel  are  taken  from  a  dismantled  old  one.4 

b.  Repairs  and  Supplies  —  (i)  Right  to  Lien.  —  By  the  general  maritime 
law  there  is  a  lien  for  repairs  and  supplies  if  they  are  necessary  and  are  fur- 
nished on  the  credit  of  the  vessel.  This  lien  is  recognized  in  the  United 
States,5  and  in  the  countries  where  the  civil  law  prevails;  and  for  a  long  time 
it  was. enforced  by  the  admiralty  courts  in  England,  but  after  a  long  contest 
it  was  finally  overthrown  by  the  courts  of  common  law  and  by  the  House  of 
Lords  in  the  reign  of  Charles  II.  Thereafter  there  could  be  no  lien  for  repairs 
and  supplies  under  the  English  law  unless  a  bottomry  bond  was  given;6 
though  the  ancient  jurisdiction  of  the  admiralty  courts  was  partially  restored 
by  statute  in  the  reign  of  Victoria.7  In  the  United  States  the  lien  does  not 
depend  on  possession  or  on  registry.8 

The  Eepairs  Must  Be  Genuine  and  Substantial,  not  a  mere  incident  to  another 
service.9 

(2)  Doctrine  of  Necessity  —  (a)  Rule  stated.  —  In  order  that  a  lien  for  repairs 
or  supplies  may  attach  there  must  have  been  an  actual  or  apparent  necessity 
therefor  to  effectuate  the  object  of  the  voyage  or  to  secure  the  safety  of  the 
vessel;10  and  the  party  claiming  a  lien  must  prove  affirmatively  that  such 
necessity  existed,  or  that  due  inquiry  was  made  and  that  there  were  reasonable 
grounds  for  believing  that  the  necessity  was  real  and  urgent.11    The  necessity 

1.  Contract  to  Furnish  Nets  for  New  Fishing 
Vessel.  —  The  Hiram  R.  Dixon,  33  Fed.  Rep. 
297. 

2.  Reconstruction  of  Old  Vessel.  —  A  steamboat 
which  had  been  burned  to  the  water's  edge 
was  rebuilt  by  using  the  old  hull  and  increas- 
ing the  length  of  the  boat.  This  was  held  to 
be  repairs  and  10  give  a  maritime  lien.  Hardey 
v.  The  Steamer  Ruggles,  2  Hughes  (U.  S.)  78, 
ir  Fed.  Cas.  No.  6,062. 

3.  Refitting  Old  Vessel  for  New  Trade. —  The 
Iris,  (C.  C.  A.)  100  Fed.  Rep.  104,  reversing  88 
Fed.  Rep.  902. 

4.  New  Vessel  Built  of  Materials  from  Old  One. 

—  Smiih  v.  The  Royal  George,  1  Woods  (U. 
S.)  290,  22  Fed.  Cas.  No.  13,102. 

5.  Lien  for  Repairs  and  Supplies  —  Rule  of  Gen- 
eral Maritime  Law  Recognized  in  United  States. 

—  The  Grapeshot,  9  Wall.  (U.  S.)  129;  The 
Lulu,  10  Wall.  (U.  S.)  192;  The  Kalorama,  10 
Wall.  (U.  S.)  204;  Stevens  v.  The  Sandwich,  1 
Pet.  Adm.  233,  23  Fed.  Cas.  No.  13,409.  See 
also  Ramsay  v.  Allegre,  12  Wheat.  (U.  S.)626; 
New  Jersey  Steam  Niv.  Co.  v.  Merchants' 
Bank,  6  How.  (U.  S.)  390;  Cunningham  v. 
Hall,  1  Cliff.  (U.  S.)  43,  6  Fed.  Cas.  No.  3,48r; 
The  Jerusalem,  2  Gall.  (U.  S.)  345,  13  Fed. 
Cas.  No.  7,294;  Phillips  v.  The  Ship  Thomas 
Scattergood,  Gil  p.  (U.  S.)  1,  19  Fed.  Cas  No. 
11,106;  Zane  v.  The  Brig  President,  4  Wash. 
(U.  S.)  453,  30  Fed.  Cas.  No.  18,201. 

6.  Right  to  Lien  for  Repairs  and  Supplies  De- 
nied in  England. —  The  Zodiac,  1  Hag.  Adm. 
320,  per  Lord  Stowell. 

7.  Admiralty  Jurisdiction  Partially  Restored  by 
Statute  in  England.  —  3  &  4  Vict.,  c.  65,  §  6;  24 
&  25  Vict.,  c.  10. 

8.  Lien  Not  Dependent  on  Possession  or  Regis- 
try.—  The  Kalorama,  10  Wall.  (U.  S.)  204 

9.  Repairs  Must  Be  Genuine  and  Substantial.  — 
Thus  a  state  statute  giving  a  lien  for  repairs 


does  not  include  a  contract  for  raising  a  sunken 
vessel,  although  some  repairs  were  necessary 
to  prevent  her  sinking  again  while  being 
brought  to  the  dock.  The  D.  S.  Newcomb,  12 
Fed.  Rep.  735. 

10.  Lien  Arises  Only  for  Necessary  Repairs  and 
Supplies.  —  The  Aurora,  1  Wheat.  (U.  S.)  96; 
Pratt  v.  Reed,  19  How.  (U.  S.)  359;  Boyce  v. 
The  Patapsco,  3  Fed.  Cas.  No.  1,744;  The 
Steamer  James  Guy,  1  Ben.  (U.  S.)  112,  13 
Fed.  Cas.  No.  7,195;  The  Regulator,  1  Hask. 
(U.  S.)  17,  20  Fed.  Cas.  No.  11,665;  The  Never- 
sink,  20  Fed.  Cas.  No. 12,079,  affirmed  5  Blatchf. 
(U.  S.)  539,  18  Fed.  Cas.  No.  10,133;  The 
Nebraska,  61  Fed.  Rep.  514. 

If  the  Necessity  Is  Not  Real  or  Apparent, 
a  materialman  who  has  not  been  misled  and 
who  has  made  no  inquiry  has  no  lien.  The 
Brig  Eledona,  2  Ben.  (U.  S.)  31,  8  Fed.  Cas. 
No.  4,340- 

11.  Proof  of  Necessity.  —  The  Grapeshot,  9 
Wall.  (U.  S.)  129;  The  Lulu,  10  Wall.  (U.  S.) 
192;  The  Kalorama,  10  Wall.  (U.  S.)  204; 
Thomas  v.  Osborn,  19  How.  (U.  S.)  22;  Pratt 
v.  Reed,  19  How.  (U.  S.)  359. 

Sufficiency  of  Proof. —  The  Neversink,  5 
Blatchf.  (U.  S.)  539,  18  Fed.  Cas.  No.  10,133, 
affiiming  20  Fed.  Cas.  No.  12,079.  Mr.  Justice 
Nelson,  speaking  of  the  sufficiency  of  the  proof 
of  the  apparent  necessity,  said:  "  No  fixed 
rule  *  *  *  can  be  laid  down  in  advance.  It 
must  necessarily  rest  in  the  sound  judgment 
of  the  tribunal  before  which  Ihe  proofs  are 
presented." 

Necessity  is  proved  if  it  is  shown  that  the 
vessel  was  chartered  with  liberty  to  make  re- 
pairs and  an  option  to  purchase  at  a  fixed  price 
on  the  expiration  of  the  charter-party,  and  she 
was  a  freight  vessel  chartered  to  do  a  passen- 
ger business.  De  Lano  v.  The  Alvira,  63  Fed. 
Rep.  144. 

1093  Volume  XIX. 


Liens  Ex  Contractu. 


MARITIME  LIENS. 


Particular  Contract!). 


is  established  when  such  an  emergency  is  proved  as  would  induce  a  prudent 
owner  to  order  the  repairs  or  supplies  on  the  credit  of  the  ship,1  and  in  gen- 
eral the  fact  that  they  were  ordered  by  the  master  on  the  credit  of  the  ship 
is  sufficient  proof  of  necessity  to  support  a  lien;2  but  it  would  be  unnatural 
to  apply  this  rule  to  a  small  pleasure  boat  sailed  by  its  owner.3 

Necessity  Arising  from  Unforeseen  Emergency.  —  It  has  been  said  that  the  necessity 
which  will  give  rise  to  a  lien  for  repairs  and  supplies  must  arise  from  an 
unforeseen  and  unexpected  emergency,  and  that  such  necessity  must  exist  at 
the  time  the  repairs  are  made  or  the  supplies  furnished.4 

The  Necessity  Need  Not  Be  Absolute ;  it  is  sufficient  if  the  repairs  are  reasonable 
and  proper,  and  good  faith  is  shown.5 

Supplies  Exceeding  Vessel's  Needs.  —  Even  though  the  supplies  furnished  exceed 
the  needs  of  the  vessel,  a  lien  therefor  attaches,  if  they  were  furnished  on  the 
master's  order  and  no  collusion  or  bad  faith  is  shown.6 

Good  Faith  on  the  part  of  the  person  making  repairs  or  furnishing  supplies  is 
always  essential  to  the  existence  of  a  lien  on  the  vessel.7 

(b)  Items  of  Necessary  Repairs  and  Supplies — aa.  In  General.  —  The  necessary  repairs 
and  supplies  for  which  a  lien  on  the  vessel  attaches  include  everything 
required  to  equip  the  vessel  so  as  to  render  her  seaworthy  for  her  intended 
voyage.8    Things  needed  for  motive  power,  such  as  fuel  for  a  steamer,  are 


Under  the  Pennsylvania  statute  of  1858 
necessity  is  sufficiently  proved  by  showing 
that  the  articles  were  ordered  and  furnished, 
and  that  from  their  nature  they  seem  to  be 
necessary.  Srodes  v.  The  Collier,  9  Pittsb. 
Leg.  J.  (Pa.)  73,  22  Fed.  Cas.  No.  13,272. 

Burden  of  Disproving  Necessity.  —  If  supplies 
are  furnished  to  a  vessel  in  a  foreign  port,  the 
burden  is  on  her  owner  to  disprove  their  neces- 
sity. The  Native,  14  Blatchf.  (U.  S.)  34,  17 
Fed.  Cas.  No.  10,054. 

1.  The  Grapeshot,  7  Wall.  (U.  S.)  563;  The 
Ella,  84  Fed.  Rep.  471;  The  Clara  A.  Mclntyre, 
94  Fed.  Rep.  552. 

2.  Order  by  Master  on  Credit  of  Vessel  Held  Suffi- 
cient Proof  of  Necessity. — The  Lulu,  10  Wall. 
(U  S.)  192,  reversmg  I  Abb.  (U.  S.)  191,  15 
Fed.  Cas.  No.  8,604. 

3.  The  Gracie  May,  (C.  C.  A.)  72  Fed.  Rep. 
283. 

4.  Necessity  Must  Arise  from  Unforeseen  Emer- 
gency.— -Pratt  v.  Reed,  19  How.  (U.  S.)  359, 
wherein  it  was  said  that  in  order  to  give  a  lien 
for  repairs  and  supplies  there  must  be  the 
same  necessity  as  would  authorize  a  bottomry 
bond,  except  only  that  before  a  bottomry 
bond  may  be  given  the  master  must  be  un- 
able to  procure  the  money  without  contracting 
to  pay  the  extraordinary  interest  incident  to 
bottomry  bonds;  The  Lady  Franklin,  1  Biss. 
(U.  S.)  557,  14  Fed.  Cas.  No.  7,982,  in  which 
case  a  lien  was  denied  to  those  furnishing  a 
vessel  running  upon  the  lakes  with  herordinary 
supplies,  on  her  regular  trips,  and  at  her  usual 
ports  of  entry  and  discharge,  although  ihey 
were  ordered  by  the  master  and  charged  directly 
to  the  vessel  on  the  assumption  that  she  was 
liable  in  rem. 

But  see  The  St.  Joseph,  Brown  Adm.  202, 
21  Fed.  Cas.  No.  12,229,  disapproving  The  Lady 
Franklin,  1  Biss.  (U.  S.)  557,  14  Fed.  Cas.  No. 
7,982,  and  attempting  to  distinguish  Pratt  v. 
Reed,  19  How.  (U.  S.)  359,  cited  supra,  this 
note. 

5.  Necessity  Need  Not  Be  Absolute. — The  Forti- 


tude, 3  Sumn.  (U.  S.)  228,  9  Fed.  Cas.  No. 
4,953- 

Machinery  Furnished  as  Experiment.  —  A  lien 

arises  upon  a  contract  for  machinery  to  be  fur- 
nished to  a  vessel  as  an  experiment,  though 
the  experiment  is  a  failure.  Knox  v.  The 
Dallas,  14  Fed.  Cas.  No.  7,904a. 

6.  Supplies  Exceeding  Vessel's  Needs.  —  The 
Gustavia,  Blatchf.  &  H.  Adm.  189,  n  Fed. 
Cas.  No.  5,876. 

7.  Good  Faith.  —  In  The  Neversink.  5  Blatchf. 
(U.  S.)  539,  18  Fed.  Cas.  No.  10,133,  Mr.  Justice 
Nelson  said  "  Good  faith  and  fair  dealing,  in 
every  case,  are  exacted  on  the  part  of  the  per- 
son furnishing  the  supplies,  *  *  *  and  the 
absent  owner  should  be  guarded  against  collu- 
sion by  the  master  with  the  materialman  or 
the  furnisher  of  supplies,  and  against  an  un- 
necessary tacit  incumbrance  upon  his  vessel." 

Where  the  master's  drafts  on  the  owners 
included  benefits  never  received  and  commis- 
sions on  a  gross  overvaluation,  and  the  mas- 
ter received  one  of  the  drafts  as  his  share,  it 
was  held  that  such  drafts  did  not  create  a  lien, 
although  on  their  face  they  were  expressly  re- 
cDverable  againstthe  vessel,  freight,  and  cargo. 
The  Woodland,  104  U.  S  180. 

8.  Everything  Essential  to  Seaworthiness  In- 
cluded in  Necessary  Repairs  and  Supplies. — Weaver 
v.  The  S.  G.  Owens,  1  Wall.  Jr.  (C.  C.)  359,  29 
Fed.  Cas.  No.  17,310. 

Thus,  the  term  includes  a  chain  and  anchor, 
The  Sea  Lark,  1  Sprague  (U.  S.)  571,  21  Fed. 
Cas.  No.  12,579;  a  chronometer.  The  Georgia, 
32  Fed.  Rep.  637;  water  casks,  Zane  v.  The 
Brig  President,  4  Wash.  (U.  S.)  453,  30  Fed. 
Cas.  No.  18,201 ;  an  air  pump  for  pumping  out 
a  dry  dock,  Winslow  v.  A  Floating  Steam 
Pump,  2  N.  J.  L.  J.  124,  30  Fed.  Cas.  No. 
37,880;  rope  for  the  discharge  of  cargo,  The 
Ludgate  Hill,  21  Fed.  Rep.  431.  In  the  last- 
named  case  a  secret  agreement  by  the  steve- 
dore to  furnish  all  such  rope  was  held  not  to 
affect  the  lien  of  a  materialman  who  had  no 
notice  thereof. 
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necessary  supplies.1  The  term  also  includes  food  for  the  crew  and  passengers.2 
But  the  food  supplied  need  not  be  an  absolute  necessity  ;  it  is  sufficient  that 
it  is  useful  and  convenient.  This  was  held  in  a  case  where  a  vessel  making  a 
run  of  only  an  hour  and  .a  quarter  from  port  to  port  maintained  a  restaurant 
on  board  for  the  convenience  of  her  passengers  and  crew,:{  and  the  rule  has 
also  been  applied  to  supplies  provided  for  a  bar  on  board  as  well  as  a  res- 
taurant.* But  there  is  no  lien  for  meat  supplied  for  the  crew  after  their 
discharge,  when  the  voyage  has  been  broken  up  by  the  seizure  of  the  vessel.* 
66.  Purchase  of  Cargo.  —  The  mere  purchase  of  cargo  by  either  the  master 
or  the  owner  of  a  vessel  does  not  create  a  lien  on  the  vessel  for  the  amount 
of  the  purchase,  though  the  object  thereof  was  to  enable  the  vessel  to  earn 
freight;6  nor  will  a  hen  arise  from  the  fact  that  a  part  of  the  commodity 
purchased  as  cargo  is  afterwards  delivered  for  use  as  necessary  supplies,  e.  g., 
coal.7  The  owner,  however,  may  expressly  pledge  the  vessel  to  purchase 
cargo  and  thereby  create  a  maritime  lien,8  but  the  master  has,  by  virtue  of 


A  vessel  ordered  a  chain  cable,  and  pending 
the  making  thereof  borrowed  from  the  maker 
another,  which  it  failed  to  return  when  the 
new  cable  was  delivered.  The  vessel  was 
held  liable  for  both  chains.  Sarchet  v.  The 
Sloop  General  Isaac  Davis,  Crabbe(U.  S.)  185. 

Casks  furnished  to  a  whaling  vessel  for  the 
receipt  of  oil  give  rise  to  a  lien.  The  Bark 
Henry  Trowbridge,  io  Ben.  (U.  S.j  415,  11  Fed. 
Cas.  No.  6,379. 

Copper  Sheathing  is  necessary  within  the 
meaning  of  the  statute  3  &  4  Vict.,  c.  6$,  §  6. 
The  Perla,  Swabey  353.  But  in  a  case  in  the 
United  States  District  Court  for  the  Southern 
District  of  New  York,  decided  by  Judge  Betts 
in  1849,  woik  done  in  dry  dock,  in  scraping  a 
ship's  bottom  to  clear  it  of  mud  and  barnacles 
preparatory  to  coppering,  was  held  to  give  no 
lien,  because  not  of  a  maritime  character. 
Bradley  v.  Bolles,  Abb.  Adm.  569,  3  Fed.  Cas. 
No.  1.773. 

Miscellaneous  Instances.  —  A  steamboat  tem- 
porarily disabled  is  not  subject  to  a  lien  for 
the  priceof  her  substitute.  New  York  Harbor 
Tugboat  Co.  v.  The  Wyoming,  2  N.  J.  L.  J. 
278,  18  Fed.  Cas.  No.  10,205. 

Repairs  on  a  vessel  in  winter  quarters  with- 
out any  immediate  necessity  therefor  do  not 
give  rise  to  a  lien.  The  Maitland,  2  Biss.  (U. 
S.)  2or,  16  Fed.  Cas.  No.  8,979. 

The  expenses  of  an  agent  for  coming  from 
Newcastle  to  London  10  assist  the  master  in 
the  defense  of  a  vessel  sued  for  collision,  and 
for  attending  the  trial,  are  not  necessaries. 
The  Bonne  Amelie,  L.  R.  1  A.  &  E.  19. 

There  is  no  lien  upon  a  vessel  for  clothing 
furnished  to  seamen,  unless  needed  by  the 
seamen,  and  essential  to  the  prosecution  of  the 
voyage.  Rosenthal  v.  The  Bark  Die  Garten- 
laube,  5  Fed.  Rep.  827. 

A  steamer  was  employed  by  wrecking  tugs 
to  assist  in  the  rescue  of  a  wrecked  vessel  by 
dredging,  pulling,  running  on  errands,  etc. 
This  service  was  held  to  give  a  lien  on  the 
tugs.    The  Murphy  Tugs,  28  Fed.  Rep.  429. 

Labor  and  supplies  for  the  furnishing  of  a 
passenger  steamer's  cabin  give  rise  to  a  lien 
under  the  New  York  statute.  Pitman  v.  The 
Paragaav,  19  Fed.  Cas.  No.  11,187. 

1.  Things  Needed  for  Motive  Power  —  Fuel  for 
Steamer.  —  The  Patapsco,  13  Wall.  (U.  S.)  329; 
The  Neversink,  5  Blatchf.  (U.  S.)  539,  18  Fed. 
Cas.  No.  10,133. 


There  is  a  lien  for  fuel  furnished  to  a  steamer 
in  her  home  port  under  the  New  York  statute. 
The  Alida,  Abb.  Adm.  173,  1  Fed.  Cas.  No. 
200;  and  under  the  Pennsylvania  statute, 
though  not  expressly  mentioned  therein,  The 
Venture,  26  Fed.  Rep.  285. 

A  steamer  in  the  foreign  trade  is  liable  for 
coal  essential  for  the  prosecution  of  the  voy- 
age, although  furnished  when  she  was  not  in 
distress  and  at  the  port  in  the  United  States 
whence  her  regular  trips  are  made.  The 
George  Dumois,  68  Fed.  Rep.  926,  30  U.  S. 
App.  318,  reversing  66  Fed.  Rep.  353. 

Under  the  English  statute,  3  &  4  Vict.,  c.  65, 
§  6,  coals  supplied  to  a  foreign  steamer  for 
several  voyages  are  necessaries.  The  West 
Friesland,  Swabey  456.  Compare  The  Comtesse 
de  Tregeville,  Lush.  329. 

2.  Food  for  Crew  and  Passengers.  —  The  H.  R. 
Gosfabrick,  Swabey  344;  The  Plymouth  Rock, 
33  Blatchf.  (U.  S.)  505,  19  Fed.  Cas.  No.  11,237; 
The  City  of  Mexico,  28  Fed.  Rep.  239. 

3.  Absolute  Necessity  for  Food  Not  Essential.  — 
The  Plymouth  Rock,  13  Blatchf.  (U.  S.)  505, 
19  Fed.  Cas.  No.  11,237.  See  also  Bovard  v. 
The  Mayflower,  39  Fed.  Rep.  41;  The  Shrews- 
bury, 69  Fed.  Rep.  1017. 

4.  Lien  for  Liquors  Furnished  for  Bar  on  Vessel. 
—  The  Long  Branch,  9  Ben.  (U.  S.)  89,  15  Fed. 
Cas.  No.  8,484.  See  also  the  cases  cited  in  the 
next  preceding  note. 

5.  Food  Supplied  for  Crew  After  Discharge.  — 
The  Augustine  Kobbe,  37  Fed.  Rep.  696. 

Where  a  vessel  is  seized  for  engaging  in  an 
unlawful  enterprise,  there  is  a  lien  for  provi- 
sions furnished  the  passengers  and  crew  while 
detained  on  board  after  arrival  in  port  and  be- 
fore service  of  the  attachment  under  the  libel 
for  forfeiture.  The  City  of  Mexico,  28  Fed. 
Rep.  239. 

6.  No  Lien  for  Cargo  Purchased  by  Master  or 
Owner.  —  The  Ole  Oleson,  20  Fed.  Rep.  3S4; 
The  Wyoming,  36  Fed.  Rep.  493. 

There  is  no  lien  for  money  advanced  to  the 
officers  of  a  vessel  to  purchase  goods  to  be 
shipped  by  the  vessel  to  the  purchaser,  though 
the  officers  fail  to  make  the  purchase  or  to  re- 
turn the  money.  The  Josephine  Spangler.  9 
Fed.  Rep.  773. 

7.  Use  as  Supplies  of  Commodity  Purchased  as 
Cargo. —  The  Ella,  86  Fed.  Rep.  666. 

8.  Owner  May  Pledge  Vessel  for  Purchase  of 
Cargo.  —  The  Sloop  Mary,  1  Paine  (U.  S.)  671, 
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his  office,  no  such  authority.1 

cc.  Insurance.  —  The  doctrine  is  well  settled  in  the  United  States  that  there 
is  no  lien  under  the  maritime  law  for  unpaid  premiums  of  insurance,2  though 
such  lien  is  generally  allowed  in  Europe? 

(3)  Credit  of  Vessel  —  (a)  In  General.  —  Under  the  maritime  law  a  lien  for 
repairs  and  supplies  will  attach  only  when  credit  is  given  to  the  vessel,  and 
unless  the  repairs  were  made  or  the  supplies  were  furnished  in  a  foreign  port, 
it  will  be  presumed  that  credit  was  given  to  the  owner  personally  and  not  to 
the  vessel;4  but  if  the  transaction  occurred  in  a  foreign  port,  the  presump- 
tion of  the  maritime  law,  subject  to  be  rebutted  by  competent  evidence,  is 
that  the  credit  of  the  vessel  was  relied  on,5  and  the  same  presumption  arises 
under  the  modern  English  statutes.6 

Relation  of  Parties.  ■ —  There  is  no  lien  if  the  relation  of  the  parties  is  of  such 
a  character  as  to  preclude  the  idea  that  credit  was  given  to  the  vessel ;  thus, 
where  a  yacht  is  repaired  by  the  seller  for  the  purchaser  thereof,  who  is 
reputed  to  be  a  rich  man,  and  the  total  cost  of  the  repairs  is  small,  no  lien 
arises.7    On  this  principle  the  bankers  or  agents  for  a  vessel  or  line  of  steamers 


16  Fed,  Cas.  No.  9,187.  See  also  the  title 
Bottomry  and  Respondentia,  vol.  4,  p.  740 

1.  Master  Not  Authorized  to  Pledge  Vessel  for 
Purchase  of  Cargo.  —  The  Ole  Oleson,  20  Fed, 
Rep.  384. 

And  see  generally  the  titles  Bottomry  and 
Respondentia,  vol.  4,  p.  741  et  seq.;  Masters 
of  Vessels. 

2.  No  Maritime  Lien  for  Insurance  Premiums. 
—  Mutual  F.  Ins.  Co.  v.  The  S.  G.  Andrews, 
10  Chicago  Leg.  N.  149,  17  Fed  Cas.  No.  9,978; 
The  John  T.  Moore,  3  Woods(U.  S.)6i,  13  Fed. 
Cas.  No.  7,430,  In  re  Pennsylvania  Ins.  Co  , 
22  Fed.  Rep.  109,  affirmed  24  Fed.  Rep.  559; 
The  Jennie  B.  Gilkey,  19  Fed.  Rep.  127;  The 
Daisy  Day,  40  Fed.  Rep.  538,  603;  The  Hope, 
49  Fed.  Rep.  279;  Learned  v.  Brown,  (C.  C. 
A  )  94  Fed.  Rep.  876. 

In  The  Dolphin,  1  Flipp.  (U.  S.)  580,  7  Fed. 
Cas.  No.  3.973,  and  The  Illinois,  2  Flipp.  ((J .  S.) 
383,  12  Fed.  Cas.  No.  7,005,  it  was  held  that 
the  underwriter  was  entitled  to  have  such  pre- 
miums paid  out  of  proceeds.  This  was  dis- 
approved in  In  re  Pennsylvania  Ins.  Co.,  22 
FeJ.  Rep.  109,  affirmed  24  Fed.  Rep.  559. 

Since  Ihe  contract  to  pay  insurance  premi- 
ums is  maritime,  there  is  a  lien  under  the 
Ohio  statute  for  money  advanced  for  that  pur- 
pose in  the  home  port.  The  Guiding  Star,  9 
Fed.  Rep.  521.  But  there  is  none  under  the 
Louisiana  statute.  Learned  v.  Brown,  (C.  C. 
A.)  94  Fed.  Rep.  876. 

The  New  York  statute  creating  such  liens 
his  no  reference  to  insurance  on  a  foreign 
vessel,  the  contract  for  which  is  made  in  a 
foreign  country.  In  re  Pennsylvania  Ins. 
Co.,  22  Fed.  Rep.  109;  The  Alliance,  61  Fed. 
Rep.  507. 

The  Pennsylvania  Act  of  1858,  giving  a  lien 
for  premium  notes,  is  assumed  to  be  valid  and 
construed  in  Srodes  v.  The  Collier,  9  Pittsb. 
Leg.  J.  (Pa.)  73,  22  Fed.  Cas.  No.  13,272, 
affirmed  in  the  Circuit  Court  per  Grier,  C.  J., 
9  Pittsb.  Leg.  J.  (Pa.)  193,  22  Fed.  Cas.  No. 
13, 272^,  but  the  note  claimed  as  a  lien  in  (hat 
case  was  held  not  to  be  privileged  under  that 
statute. 

3.  Lien  for  Insurance  in  Europe.  —  There  is  a 
maiitime  lien  for  unpaid  insurance  premiums 
in  Austria,  Germany,  Italy,    Poilugal,  Spain, 


and  Sweden  and  Norway,  but  not  in  Denmark 
or  Ho/land.  See  note  to  The  Illinois,  2  Flipp. 
(U.  S.)  438. 

4.  Lien  Only  where  Credit  Was  Given  to  Vessel 
in  Foreign  Port.  —  The  Aurora,  I  Wheat.  (U. 
S.)  96;  Boyce  v.  The  Patapsco,  3  Fed.  Cas. 
No.  1,744.  See  also  The  St.  Jago  de  Cuba,  9 
Wheat.  (U.  S.)409;  The  Ship  Virgin  v.  Vyfhius, 
8  Pet.  (U.  S.)  538;  The  Kalorama,  10  Wall.  (U. 
S.)  204. 

In  Ex  p.  Halkett,  3  Ves.  &  B.  135,  2  Rose 
194,  it  was  said  that  a  loan  in  a  foreign  port 
for  repaiis  necessary  to  prosecute  the  voyage 
gives  a  lien  without  an  instrument  of  hypothe- 
cation, and  an  inquiry  was  directed  as  to  the 
nature  of  the  advance;  but  on  a  further  hear- 
ing, reported  in  19  Ves.  Jr.  474,  it  was  held 
that  there  was  insufficient  evidence  to  bind 
the  ship,  and  that  a  ship  cannot  be  bound  by 
parol,  nor  by  a  bill  of  exchange,  for  a  bill  of 
exchange  is  prima  facie  evidence  that  the  ship 
was  not  intended. 

No  Lien  for  Repairs,  etc.,  in  Home  Port.  —  See 
infra,  this  division  of  this  section,  Vessel  in 
Home  Port. 

6.  Presumption  as  to  Vessel  in  Foreign  Port. 

—  The  Patapsco,  13  Wall.  (U.  S.)  329;  Mer- 
chants' Mut.  Ins.  Co.  v.  Baring,  20  Wall.  (U. 
S.)  159;  The  Emily  Souder,  17  Wall.  (U.  S.) 
666,  affirming  3  Ben.  (U.  S.)  159;  The  H.  B. 
Foster,  3  Ware  (U.  S.)  165,  11  Fed.  Cas.  No. 
6,291;  Jones  v.  The  Brig  Ratler,  Taney  (U.  S.) 
456,  13  Fed.  Cas.  No.  7,490;  McAllister  v. 
Steamboat  Sam  Kirkman,  I  Bond  (U.  S.)  369, 
15  Fed.  Cas.  No.  8,658;  The  Steamboat  Metrop- 
olis, 9  Ben.  (U.  S.)  83,  17  Fed.  Cas.  No.  9,503; 
Phelps  v.  The  Brig  Camilla,  Taney  (U.  S.)  400, 

19  Fed.  Cas.  No.  11,073;  Tne  Prospect,  3 
Blatchf.  (U.  S.)  526,  20  Fed.  Cas.  No.  n, 443; 
The  Ship  Robert  Fulton,  1  Paine  (U.  S.)  620, 

20  Fed.  Cas.  No.  11,890;  The  India,  16  Fed. 
Rep.  262;  The  New  Champion,  17  Fed.  Rep. 
816;  The  Charlotte  Vanderbilt,  19  Fed.  Rep. 
219;  The  Hiram  R.  Dixon,  33  Fed.  Rep.  297. 

Presumption  Rebuttable.  —  The  New  Cham- 
pion, 17  Fed.  Rep.  816. 

6.  Presumption  under  English  Statutes.  —  The 
Perla,  Swabey  353,  construing  Act  3  &  4  Vict., 
c.  65,  §6. 

7.  Relation  of  Parties  —  Repairs  Made  by  Seller 
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who  have  been  accustomed  regularly  to  make  such  advances  as  might  be 
necessary,  and  the  persons  furnishing  supplies  in  like  manner,  have  no  lien  for 
such  advances  or  supplies.1 

Taking  Note  for  Amount  Due.  —  Nor  has  a  shipwright  a  lien  for  repairs  when  he 
has  solicited  the  work  at  the  office  of  the  owner  or  his  representative,  has  ren- 
dered his  bill  at  such  office,  and  has  accepted  in  payment  a  note  and  permitted 
it  to  be  renewed  ;a  but  the  mere  fact  that  a  note  has  been  taken  for  the  debt 
is  not  alone  sufficient  to  prove  that  credit  was  not  given  to  the  vessel.3 

Stipulated  Sum.  — ■  It  was  formerly  supposed  that  an  express  contract  for  a 
stipulated  sum  negatived  a  lien,  but  this  is  contrary  to  the  modern  authorities.4 

(b)  Necessity  for  Credit.  —  The  law  presumes  that  credit  would  not  be  given  to 
the  vessel  if  other  means  were  available  to  meet  her  necessities,  and  there  is  no 
lien  if  the  owner,  master,  or  agent  ordering  the  supplies  or  repairs  had  ample 
funds  at  that  port,  or  if  the  credit  of  the  owner  would  have  sufficed,  and  these 
facts  were  known  to  the  materialman  or  he  was  chargeable  with  notice  thereof.5 
Therefore,  if  the  freight  money  or  other  money  due  the  vessel  is  sufficient  to 
pay  for  repairs  and  supplies,  but  is  wrongfully  diverted  to  other  objects  with 
the  knowledge  and  aid  of  the  persons  giving  the  credit,  they  have  no  lien.6 

If  the  Necessity  of  the  Supplies,  etc.,  Is  Once  Made  Out,  the  owner  who  asserts  that 
they  could  have  been  obtained  on  his  personal  credit  must  establish  that  fact 
by  competent  proofs  unless  it  is  apparent  from  the  circumstances  of  the  case,7 


of  Yacht  for  Purchaser.  —  The  Now  Then,  50 
Fed.  Rep.  944,  55  Fed.  Rep.  523. 

1.  Advances  by  Banker  or  Agent  of  Vessel.  — 

The  General  Meade,  20  Fed.  Rep.  923;  The 
Advance,  63  Fed.  Rep.  142;  The  St.  John,  (C. 
C  A.)  74  Fed.  Rep  843. 

2.  Taking  Note  for  Repairs  Considered  with 
Other  Circumstances.  —  The  James  Farrell,  36 
Fed.  Rep.  500. 

3.  Taking  Note  Not  Alone  Sufficient.  —  The 
Hilarity,  Blatchf.  &  H.  Adm.  90,  12  Fed.  Cas. 
No.  6,480.  This  is  especially  important  if  the 
creditor  is  ignorant  of  a  secret  transfer  of  the 
ship.  Leslie  v.  Glass,  Taney  (U.  S.)  422,  15 
Fed.  Cas.  No.  8,275. 

If  a  vessel  is  in  straitened  circumstances  in  a 
foreign  port,  and  the  person  making  advances 
to  relieve  her  has  not  had  such  business  rela- 
tions with  her  owners  or  master  as  make  it 
probable  that  he  would  advance  large  sums 
without  security,  the  presumption  is  that  his 
advances  weie  made  on  the  credit  of  the  ves- 
sel. The  Acme,  7  Blatchf.  (U.  S.)  366,  1  Fed. 
Cas.  No.  28. 

4.  Lien  Not  Negatived  by  Express  Contract.  — 
Peyroux  v.  Howard,  7  Pet.  (U.  S.)  324. 

In  New  York  Mail  Steamship  Co.  v.  The 
Baltic,  5  Int.  Rev.  Rec.  3,  18  Fed.  Cas.  No. 
10,213,  Shipman,  J.,  held  that  where  a  con- 
tract for  wharfage  fixed  the  rate  of  compensa- 
tion there  was  no  lien.  In  Ex  p.  Lewis,  2 
Gall.  (U.  S.)  483,  IS  Fed.  Cas.  No.  8,310,  Mr. 
Justice  Story  reached  the  same  conclusion  in 
deference  to  the  English  authorities,  which  he 
thought  to  be  wrong  on  principle.  This  case 
was  decided  in  1815.  The  English  authorities 
cited  are:  Anonymous,  Yelv.  66;  2  Rolle  Abr. 
92,  M,  1.  2;  Brenan  v.  Curint,  Sayer  224, 
Selw.  N.  P.  1 1 6 3 ;  Francis  v.  Wyatt,  3  Burr. 
1498;  Coweli  v.  Simpson,  16  Ves.  Jr.  275. 
These  were  case?  involving  possessory  liens. 
Hrenan  v.  Curint  was  ovetruled  by  Lord  Ellen- 
boroutrh  in  Chase  v.  Westmore,  5  M.  &  S.  180. 

5.  No  Lien  unless   Necessities  of  Vessel  Re- 


quired Credit. —  The  Aurora,  I  Wheat.  (U.  S.) 
96;  Merchants'  Mut.  Ins.  Co.  v.  Baring,  20 
Wall.  (U.  S.)  159;  Sutherland  v.  The  Lady 
Maunsel,  23  Fed.  Cas.  No.  13,642;  Berwind  v. 
Schultz,  25  Fed.  Rep.  912;  The  Bertha  M. 
Miller,  (C.  C.  A.)  79  Fed.  Rep.  365. 

6.  Funds  of  Vessel  Diverted  with  Knowledge  of 
Creditor. — Thomas  v.  Osborn,  19  How.  (U. 
S.)  22. 

There  is  no  lien  for  supplies  furnished  to  a 
fishing  vessel  in  a  foreign  port  by  a  person 
who  knew  that  she  brought  into  port  fish  and 
sold  them  for  a  sum  sufficient  to  have  paid  for 
such  supplies,  although  she  left  port  on  the 
day  the  supplies  were  furnished.  The  Bertha 
M.  Miller.  (C.  C.  A.)  79  Fed.  Rep.  365. 

7.  Proof  by  Owner  of  Personal  Credit.  —  The 
Ship  Virgin  v.  Vyfhius,  8  Pet.  (U.  S.)  538;  The 
Grapeshot,  g  Wall.  (U,  S.)  129;  The  Lulu,  10 
Wall.  (U.  S.)  192:  The  Native,  14  Blatchf.  (U. 
S.)  34,  17  Fed.  Cas.  No.  10.054,  reversing 
Beach  v.  The  Native,  2  Fed.  Cas.  No.  1,152a. 

The  decisions  in  Pratt  v.  Reed,  19  How.  (U. 
S.)  359,  and  Thomas  v.  Osborn,  19  How.  (U. 
S.)  29,  introduced  some  uncertainty  into  the 
law  on  this  point.  They  were  explained  in 
The  Grapeshot,  9  Wall.  (U.  S.)  129,  wherein 
the  court  said  that  those  earlier  decisions  were 
correct  as  applied  to  the  facts  before  the  court; 
that  certain  expressions  in  the  opinion  in  Pratt 
v.  Reed,  19  How.  (U.  S.)  359,  appear  to  sanc- 
tion the  doctrine  that  there  must  be  express 
proof  of  an  unforeseen  emergency  creating  the 
necessity  forsupplies  and  also  of  the  existence 
of  the  necessity  for  credit,  but  that  the  couit 
had  not  intended  to  deny  the  doctrine  of  the 
necessity  for  credit  being  presumed  if  the 
necessity  for  the  supplies  and  the  fact  that 
credit  was  actually  given  to  the  vessel  are 
proved;  that  Thomas  v.  Osborn,  19  How.  (U. 
S.)  22,  is  not  inconsistent  with  said  doctrine, 
and  merely  decides  that  the  giving  of  credit 
to  the  vessel  must  be  necessary,  being  silent 
as  to  the  means  by  which  such  necessity  is  to 
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or  he  must  show  affirmatively  that  the  master  had  in  hand  or  could  by  other 
means  have  obtained  funds  for  the  ship's  necessities.1 

(c)  Master's  Order.  —  The  master  of  a  ship  has  authority  in  a  foreign  port  to 
procure  all  repairs  and  supplies  necessary  to  the  safety  of  the  ship  and  the 
prosecution  of  her  voyage,2  and  for  these  purposes  he  may  if  necessary 
hypothecate  the  ship3  and  bind  her  owners  personally.4  A  materialman  who 
has  no  notice  of  any  circumstances  calculated  to  raise  suspicion  as  to  the 
authority  of  the  person  who  is  in  actual  command  and  possession  of  a  vessel 
as  master  may  rely  on  such  authority,5  and  the  master's  order  in  a  foreign 
port  raises  a  presumption  that  such  a  necessity  existed  and  that  such  hypothe- 
cation was  made.6 

Master's  Acquiescence.  —  A  lien  arises  if  services  are  rendered  and  materials 
furnished  for  the  supply  and  repair  of  the  ship  in  the  presence  of  the  master 
and  with  his  acquiescence,  though  he  does  not  actually  order  them.7 

Master  Without  Authority.  —  The  master  may  have  no  authority  to  hypothecate 
the  ship.  This  is  the  case  when  some  other  person  is  authorized  to  manage 
the  business  of  the  ship  in  that  respect,  or  when  there  is  an  agreement  between 
him  and  the  owner  to  that  effect,  or  where  he  has  sufficient  funds  to  procure 
the  supplies  and  repairs  without  hypothecation.8  If  the  creditor  has  notice 
of  this  want  of  authority,  whatever  its  cause,  the  master's  order  will  not  avail 
to  give  him  a  lien.9 

(d)  Presence  of  Owner.  —  If  the  owner  of  the  ship  is  present  in  the  foreign  port 
where  supplies  and  repairs  are  furnished,  or  they  are  furnished  on  his  naked 
personal  order,  the  inference  is  that  his  personal  credit  was  alone  relied  on, 
and  consequently  no  lien  arises,10  but  the  circumstances  may  negative  this 


be  proved  or  the  circumstances  under  which 
it  is  presumed.  This  explanation  was  ap- 
proved \n  The  Lulu.  10  Wall.  (U.  S.)  192. 

The  Fact  that  the  Vessel  Is  in  a  Foreign  Port  is 
prima  facie  evidence  of  a  necessity  for  the  use 
of  her  credit.    The  Eclipse,  3  Biss.  (U.  S.)  99, 

8  Fed.  Cas.  No.  4,268 ;  The  Steamboat  Washing- 
ton Irving,  2  Ben.  (U.  S.)  318,  323,  29  Fed.  Cas. 
Nos.  17,244,  17,245;  The  Bertha  M.  Miller,  (C.  C. 
A.)  79  Fed.  Rep.  365.  This  apparent  necessity 
may  be  disproved  by  circumstances  showing 
that  the  necessity  for  the  credit  did  not  exist, 
and  did  not  appear  to  the  materialman  to  exist, 
at  the  time  Ihe  contract  was  made.  The  Steam- 
boat Washington  Irving,  2  Ben.  (U.  S.)  318,  29 
Fed.  Cas.  No.  17,244. 

1.  Proof  that  Master  Had  or  Could  Have  Ob- 
tained Funds.  —  The  Lulu,  10  Wall.  (U.  S.)  192; 
Brown  v.  The  Albany,  4  Fed.  Cas.  No.  1,987; 
The  Gustavia,  Blatch.  &  H.  Adm.  189,  11  Fed. 
Cas.  No.  5,876;  Merchants'  Mut.  Ins.  Co.  v. 
Baring,  20  Wall.  (U.  S.)  159. 

2.  Authority  of  Master  to  Procure  Supplies  and 
Repairs. — -The  Fortitude,  3  Sumn.  (U.  S.)  228, 

9  Fed.  Cas.  No.  4,953;  The  Sarah  Harris,  13 
Blatchf.  (U.  S.)  503,  21  Fed.  Cas.  No.  12,347. 

As  to  the  master's  powers  in  general,  see 
the  title  Masters  of  Vessels. 

3.  Hypothecation  of  Vessel  by  Master.  —  The 
Grapeshoi,  9  Wall.  (U.  S.)  129;  The  Lulu,  10 
Wall.  (U.  S.)  192;  The  Kalorama,  10  Wall.  (U. 
S.)  204;  The  Patapsco,  13  Wall.  (U.  S.)  329; 
The  Emily  Souder,  17  Wall.  (U.  S.)  666;  Mur- 
ray v.  Lazarus,  1  Paitie  (U.  S.)  572,  17  Fed. 
Cas.  No.  9,962. 

See  the  tille  Bottomry  and  Respondentia, 
vol.  4,  p.  736. 

English  Rule.  —  The  case  of  Watkinson  v. 
Bernadiston,  2  P.  Wms.  367,  to  the  same  effect 
as  those  last  cited,  is  contrary  to  the  general 


rule  in  England,  which  required  a  bottomry 
bond  and  did  not  allow  any  tacit  hypothecation 
for  such  a  cause. 

4.  Power  of  Master  to  Bind  Owner  Personally. 
—  Wninwrighi  v.  Crawford,  4  Dall.  (Pa  )  226. 

5.  Presumption  as  to  Authority  of  Master.  — 
The  Sarah  Harris,  13  Blatchf.  (U.  S.)  503,  21 
Fed.  Cas.  No.  12,347;  Revens  v.  Lewis,  2 
Paine  (U.  S.)  202,  20  Fed.  Cas.  No.  11,711. 

6.  Necessity  Presumed  from  Master's  Order.  — 
The  St.  Joseph,  Brown  Adm.  202,  21  Fed.  Cas. 
No.  12,229;  The  Sarah  Harris,  13  Blatchf.  (U. 
S.)  503,  21  Fed.  Cas.  No.  12,347;  P.  P.  Marion, 
etc.,  Co.  v.  Steamboat  H.  C.  Yaeger,  I  Fed. 
Rep.  285;  The  Scotia,  35  Fed.  Rep.  907;  The 
Now  Then,  50  Fed.  Rep.  944. 

7.  Master's  Acquiescence.  —  The  Philadelphia, 
(C.  C.  A.)  75  Fed.  Rep.  684,  affirmed  84  Fed. 
Rep.  1,020;  The  Tiger,  89  Fed.  Rep.  384. 

8.  Master  Without  Authority  to  Manage  Busi- 
ness of  Ship.  —  The  New  Champion,  17  Fed. 
Rep.  816;  The  Bark  Joseph  Cunard,  01c. 
Adm.  120,  13  Fed.  Cas.  No.  7,535. 

9.  Notice  to  Creditor  of  Master's  Want  of 
Authority.  —  The  Ellen  Holgate,  30  Fed.  Rep. 
125;  The  Esteban  de  Antunano,  31  Fed.  Rep. 
920. 

Notice  by  the  master  that  the  ship  is  not 
bound  prevents  the  acquisition  of  a  lien  for 
supplies  thereafter  furnished.  Slephenson 
The  Francis,  21  Fed.  Rep.  715. 

A  libel  by  part  owners  to  secure  possession, 
alleging  that  the  vessel  is  unseaworthy  and  in 
great  need  of  repairs,  is  not  notice  that  the 
master  is  without  authority  to  obtain  repairs 
in  the  home  port  and  pledge  the  vessel  there- 
for under  a  state  statute.  The  Templar,  59 
Fed.  Rep.  203. 

10.  Presence  of  Owner — Inference  as  to  Personal 
Credit.  —  Sarchel  v.  The  Sloop  General  Isaac 
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conclusion,1  for  it  is  within  the  power  of  the  owner  to  order  them  on  the  ves- 
sel's credit ;  3  and  this  may  be  done  either  by  an  express  agreement  for  a  lien  :{ 
or  by  a  common  understanding  shared  by  both  parties,  from  which  a  lien  is 
inferred.4  Therefore,  if  the  owner  is  known  to  be  insolvent  and  unworthy  of 
credit,  the  inference  is  that  the  parties  intended  to  bind  the  vessel,  and  there- 
is  a  lien.5  The  same  is  true  where  the  order  was  given  by  the  manager  of  a 
corporation,  who  had  no  other  means  to  procure  the  supplies  than  the  credit 
of  the  vessels  owned  by  the  corporation  to  which  they  were  furnished.6  The 
inference  of  personal  credit  when  the  owner  is  present  entirely  fails  when  the 
service  was  rendered  in  the  home  port  and  there  is  a  lien  under  the  statutes  of 
the  state,  for  it  would  wholly  defeat  the  lien  given  by  such  statutes.7 

(e)  Master  as  Owner.  —  The  authority  of  a  master  to  bind  the  vessel  for  neces- 
sary supplies  in  a  foreign  port  is  not  lacking  merely  because  he  is  one  of  the 
charterers  and  owners  pro  hac  vice,H  but  if  the  master  is  known  to  be  a  partner 
in  the  firm  which  owns  the  vessel  the  inference  as  to  exclusive  personal  credit 
arises  if  the  contract  is  silent,  for  it  is  within  the  power  of  the  materialman 
to  stipulate  for  a  lien  if  he  wishes  additional  security.9 

(f)  Presence  of  Agent.  —  There  is  no  lien  for  repairs  made  or  supplies  furnished 
if  the  owners  were  represented  on  the  spot  by  a  known  agent  who  has  funds.10 
In  such  a  state  of  affairs  the  master  has  no  power  to  charge  the  ship  unless 
authorized  by  the  consent  of  such  agent,11  and  the  contracts  of  the  agent  in 
behalf  of  the  ship  are  presumed  to  be  on  personal  credit  only,  unless  it  is 
proved  that  a  lien  was  specially  given.18  A  consequence  of  the  liability  of  the 
ship  for  the  contracts  of  her  agent  is  that  the  owner  is  equally  liable.13 

(g)  Contractor's  Authority.  —  No  lien  arises  upon  any  contract  made  on  behalf 
of  the  vessel  by  a  person  not  duly  authorized  thereto,  such  as  a  trespasser  in 
possession,14  or  one  not  the  apparent  agent  of  her  owners,  if  there  is  no  inquiry 
as  to  his  powers.15  An  independent  contractor  who  contracts  for  a  round  sum 

—  The  Ella,  84  Fed.  Rep.  471;  The  Havana, 
87  Fed.  Rep.  487,  affirmed  (C,  C.  A.)  92  Fed. 
Rep.  1007. 

5.  Insolvency  of  Owner. —  The  Guy,  9  Wall. 
(U.  S.)  758,  affirming  The  Steamer  James  Guy, 
1  Ben.  (U.  S.)  112,  13  Fed.  Cas.  No.  7,195,  and 
The  James  Guy,  5  Blatchf.  (U.  S.)  496,  13  Fed. 
Cas.  No.  7,196;  The  Grapeshot,  9  Wall.  (U. 
S.)  129;  The  Marion  S.  Harris,  (C.  C.  A.)  85 
Fed.  Rep.  798. 

6.  McRae  v.  Bowers  Dredging  Co.,  86  Fed. 
Rep.  344- 

7.  No  Inference  of  Personal  Credit  or  Against 
Statutory  Lien.  ■ —  The  Alvira,  63  Fed.  Rep,  144. 

8.  Ross  v.  The  Neversink,  20  Fed.  Cas.  No. 
12,079,  affirmed  in  The  Neversink,  5  Blatchf. 
(U.  S.)  539,  18  Fed.  Cas.  No.  10,133. 

9.  The  Saratoga,  100  Fed.  Rep.  480. 

10.  Presence  of  Owner's  Agent.  —  Pritchard  v. 
Schooner  Lady  Horatia,  BeeAdm.  167,  19  Fed. 
Cas.  No.  11,438;  The  Bark  Joseph  Cunard,  Olc. 
Adm.  120,  13  Fed.  Cas.  No.  7,535. 

11.  Master  Not  Authorized  to  Charge  Vessel 
Without  Consent  of  Agent.— The  Jeanie  Landles, 
17  Fed.  Rep.  91. 

12.  Contracts  by  Agent  Presumed  to  Be  on  Per- 
sonal Credit.  —  Phelps  v.  The  Brig  Camilla, 
Taney  (U.  S.)  400,  19  Fed.  Cas.  No.  11,073; 
The  Suliote,  23  Fed.  Rep.  919. 

13.  Berwind  v.  Schultz,  25  Fed.  Rep.  912, 
affirmed  28  Fed.  Rep.  no. 

14.  No  Lien  under  Contract  Made  by  Trespasser 
in  Possession. —  Glover  v.  Ames,  8  Fed.  Rep. 
351- 

15.  Neglect  to  Inquire  as  to  Powers  of  One  Not 
Apparent  Agent. — The  Wandrahm,  (C.  C.  A.) 


Davis,  Crabbe  (U.  S.)  185,  21  Fed.  Cas.  No. 
12,357;  The  Regulator,  1  Hask.  (U.  S.)  17,  20 
Fed.  Cas.  No.  11,665;  Stephenson  v.  The  Fran- 
cis, 21  Fed.  Rep.  715;  The  Kingston,  23  Fed. 
Rep.  200;  The  Thomas  Fletcher,  24  Fed.  Rep. 
375;  The  Mary  Morgan,  28  Fed.  Rep.  196; 
The  Now  Then,  50  Fed.  Rep.  944,  affirmed  (C. 
C.  A.)  55  Fed.  Rep.  523;  The  Ella,  84  Fed. 
Rep.  471;  The  Havana,  87  Fed.  Rep.  487, 
affirmed  (C.  C.  A.)  92  Fed.  Rep.  1007;  The 
Jennie  Middleton,  94  Fed.  Rep.  683. 

1.  Circumstances  Negativing  Inference  from 
Owner's  Presence.  —  A  vessel  put  into  St. 
Thomas  in  distress  and  was  there  sold.  The 
purchaser,  who  was  a  stranger  there,  had  her  re- 
paired. On  these  facts  it  was  held  that  credit 
had  been  given  to  the  vessel.  The  Brig  Sarah 
Harris,  7  Ben.  (U.  S.)  177,  21  Fed.  Cas.  No. 
12,346. 

If  the  owner  of  a  vessel  orders  necessary 
supplies  in  a  foreign  port  and  they  are  charged 
directly  to  the  vessel  without  any  special 
arrangement  for  payment,  there  is  a  lien  on 
ibe  vessel  for  the  price  of  the  supplies.  The 
Eclipse,  3  Biss.  (U.  S.)  99,  8  Fed.  Cas.  No. 
4,268. 

2.  The  Guy,  9  Wall.  (U.  S.)  758;  The  Kalo- 
rama.  10  Wall.  (U.  S.)  204. 

3.  Lien  Created  by  Express  Agreement.  — 
Stephenson  v.  The  Francis,  21  Fed.  Rep.  715; 
The  Mary  Morgan,  28  Fed.  Rep.  196;  The 
Now  Then,  50  Fed.  Rep.  944,  affirmed  (C.  C. 
A.)  55  Fed.  Rep.  523;  The  Havana,  87  Fed. 
Rep.  487,  affirmed(C.  C.  A.)  92  Fed.  Rep.  1007; 
The  Saratoga,  roo  Fed.  Rep.  480. 

4.  Lien  Arising  from  Common  Understanding. 
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to  supply  or  repair  a  vessel  is  not  thereby  authorized  to  subject  her  to  a  lien, 
and  laborers  employed  by  him  upon  such  repairs  have  no  lien  for  their  services ; 1 
but  if  materialmen  are  led  by  the  owner  to  believe  that  such  authority  exists 
he  will  not  be  heard  to  deny  it.2  The  contractor's  authority  may  be  implied 
by  law  irrespective  of  the  actual  relations  of  the  parties.  This  is  the  case 
under  the  statutes  of  some  states  giving  a  lien  in  the  home  port.3 

Clerk  on  Steamboat.  — The  clerks  on  the  steamboats  on  the  western  waters  are, 
in  some  sense,  financial  agents,  but  a  clerk  has  no  authority  to  bind  a  boat 
for  an  advance  of  money  without  the  express  or  implied  assent  of  the  master. 
If  the  master  is  entirely  ignorant  of  such  advance  it  can  give  no  lien.4 

Steward. — -  A  regularly  appointed  steward  has  authority  to  bind  the  vessel 
for  supplies  of  food.5 

Secret  Agreement.  —  A  secret  agreement  by  an  officer  or  contractor  to  furnish 
all  necessary  supplies  does  not  prevent  the  creation  of  a  lien  if  he  has  general 
authority  to  create  it,  unless  the  materialman  had  notice  of  the  agreement.6 

Voyage  Broken  Up.  —  All  authority  of  owners,  agents,  master,  and  ship's  hus- 
band to  bind  the  ship  ceases  upon  the  breaking  up  of  the  voyage  by  seizure 
under  legal  process,  which  is  notice  to  all  the  world  of  the  change  of  possession.7 

(h)  Vessel  Charged.  —  The  fact  that  the  materialman  at  the  time  of  furnishing 
the  supplies  charged  the  vessel  on  his  books  is  evidence  that  the  parties 
intended  that  credit  was  to  be  given  to  the  vessel,8  and  the  absence  of  such 
a  charge  tends  to  show  a  contrary  intention ; 9  but  such  evidence  is  not  of 
great  importance,  for  the  intent  of  the  parties  is  to  be  gathered  from  all  the 


67  Fed.  Rep.  358,  affirming  62  Fed.  Rep. 
935- 

Possession  of  a  vessel  under  an  agreement 
for  a  sale  does  not  authorize  the  binding  of 
the  vessel  for  supplies,  but  the  materialman  is 
put  upon  inquiry  as  to  the  aulhority  of  the 
vendee.    The  H.  C.  Grady,  87  Fed.  Rep.  232. 

Under  the  Pennsylvania  statute  of  1784  only 
the  owner  and  the  master  can  contract  to 
create  a  lien.  Harper  v.  The  New  Brig,  Gilp. 
(U.  S.)  536,  11  Fed.  Cas.  No.  6,090. 

1.  Contractor  to  Make  Repairs,  etc.,  for  Lump 
Sum.  —  The  Brig  Whitaker,  1  Sprague  (U.  S.) 
229,  29  Fed.  Cas.  No,  17,524.;  Smith  v.  The 
Steamer  Eastern  Railroad,  1  Curt.  (U.  S.)  253, 
22  Fed.  Cas.  No.  13,039.  But  in  The  Augusta, 
5  Am.  L.  T.  Rep.  495,  2  Fed.  Cas.  No.  647, 
ship  carpenters  who  were  employed  by  such 
a  contractor,  without  notice  that  the  ship  was 
not  bound,  were  held  to  be  entitled  to  a  lien 
in  the  absence  of  circumstances  to  show  that 
an  exclusive  personal  credit  was  given. 

2.  Materialmen  Misled  as  to  Authority  of  Con- 
tractor. —  The  James  H.  Prentice,  36  Fed.  Rep. 
777.  But  see  The  Hamilton  Morton,  Brown 
Adm.  40,  11  Fed.  Cas.  No.  5,992. 

3.  Implied  Authority  of  Contractor  —  Local  Stat- 
utes.—  The  Oregon  statule  provides  that  any 
person  having  charge  in  whole  or  in  part  of 
the  equipment  of  any  vessel  shall  be  held  to 
be  the  agent  of  the  owner.  Laws  1876,  p.  9 
(Hill's  Annot.  Laws,  §  3690).  The  Washington 
statute  is  to  the  same  effect.  Ball.  Codes  & 
Stat.,  §  5953.  See  also  the  various  local  codes 
and  statutes.  Under  such  a  statule  a  mate- 
rialman who  furnishes  necessary  supplies  to  a 
vessel  at  the  request  of  the  agent  of  a  corpora- 
tion in  possession  under  a  contract  for  her 
operation  with  an  option  to  buy  has  a  lien, 
The  South  Portland,  (C.  C.  A.)  100  Fed.  Rep. 
494;  and  ship  carpenters  hired  by  a  contractor 


to  repair  a  ship  in  her  home  port  have  a  lien 
for  their  wages  without  regard  to  the  state  of 
accounts  between  the  contractor  and  owner, 
and  although  the  contractor  fails  to  perform  his 
contract,  The  City  of  Salem,  10  Fed.  Rep.  843. 

4.  Clerk  on  Steamboat.  —  McAllister  v.  Steam 
boat  Sam  Kirkman,  1  Bond  (U.  S.)36g,  15  Fed. 
Cas.  No.  8,658. 

5.  Stewards.  —  The  Steamboat  Metropolis,  9 
Ben.  (U.  S.)  83,  17  Fed.  Cas.  No.  9,503;  The 
Sylvan  Stream,  35  Fed.  Rep.  314;  Bovard  v. 
The  Mayflower,  39  Fed.  Rep.  41.  The  case 
last  cited  arose  under  a  statule  of  Pennsylvania. 

Under  the  Ncxu  York  statute  giving  a  lien 
for  debts  contracted  by  the  master,  owner, 
charterer,  builder,  or  consignee,  or  the  agent 
of  either  of  them,  an  independent  contractor 
for  the  restaurant  privileges  of  an  excursion 
steamer  has  no  authority  to  bind  the  steamer, 
and  although  he  represents  himself  as  steward 
there  is  no  lien  for  supplies  furnished  on  his 
order.  The  Idle  Hour,  (C.  C.  A.)  84  Fed. 
Rep.  358. 

The  cook  of  a  tug  who  has  a  general  agree- 
ment to  board  the  crew  at  a  fixed  price  per 
week  has  no  power  to  bind  the  tug  for  provi- 
sions. Kretzmer  v.  The  William  A.  Levering, 
35  Fed.  Rep.  783. 

6.  Secret  Agreements.  —  The  Ludgate  Hill,  21 
Fed.  Rep.  431;  The  Sylvan  Stream,  35  Fed. 
Rep.  314;  Bovard  v.  The  Mayflower,  39  Fed. 
Rep.  41. 

7.  Voyage    Broken    Up,  —  The   Esteban  de 

Antunano,  31  Fed.  Rep.  920. 

8.  Charging  Vessel  Evidence  of  Intent  as  to 
Credit. —  The  Guy,  9  Wall.  (U.  S.)  758;  The 
Mary  Bell,  1  Sawy.  (U.  S.)  135.  16  Fed.  Cas. 
No.  9.199;  The  Comfort,  25  Fed.  Rep.  158,  32 
Fed.  Rep.  327. 

9.  Absence  of  Charge  Against  Vessel.  —  Neill 
v.  The  Francis,  21  Fed.  Rep.  921. 
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circumstances  in  the  case,1  and  both  parties  must  concur  in  order  to  bind  the 
vessel.2 

(i)  Delivery  to  Particular  Vessel.  —  The  materials  must  have  been  delivered  or 
the  service  rendered  to  the  vessel  sought  to  be  charged  and  to  no  other,  or 
there  is  no  lien,3  and  the  fact  that  work  on  the  materials  which  were  being 
made  for  the  vessel  was  stopped  by  the  master's  order  upon  the  seizure  of  the 
boat  under  legal  process  does  not  affect  the  case,  though  the  remedy  in  per- 
sonam is  not  impaired.4  But  the  actual  incorporation  of  the  materials  in  the 
vessel  is  unnecessary.  It  is  enough  if  they  were  delivered  near  her,  though 
some  of  them  are  diverted  to  other  vessels.5  If  supplies  are  furnished  to 
two  or  more  vessels,  and  the  evidence  shows  the  amount  used  on  each,  there 
is  a  lien  on  each  for  its  proportionate  part.6 

(j)  Lien  of  Part  Owner.  —  Where  a  vessel  owned  by  two  or  more  persons  is 
not  partnership  property,  but  is  held  by  the  owners  or  tenants  in  common, 
one  of  the  part  owners  cannot  acquire  a  lien  on  the  vessel  for  money  advanced 
or  materials  furnished.7  The  prohibition  applies  to  a  part  owner  who  is 
master  and  seeks  to  enforce  against  the  other  owners  a  lien  for  repairs  which 
he  has  ordered  without  their  authority  8  and  to  the  ship's  husband  and  his 
advances  and  disbursements;9  but  in  England,  by  statute,  the  agent  of  a 
foreign  ship,  though  a  part  owner,  has  a  lien  for  necessaries.10  The  prohibition 
also  extends  to  a  stockholder,  director,  and  treasurer  of  the  corporation  which 
owns  the  vessel.11  But  a  part  owner  who  pays  the  wages  of  the  crew  may  be 
subrogated  to  the  seamen  whose  wages  he  has  paid.12 


1.  Charging  Vessel  Not  Strong  Evidence.  —  The 
Alvira,  63  Fed.  Rep.  144. 

2.  Concurrence  of  Parties  Essential.  —  The 
Regulator,  I  Hask.  (U.  S.)  17,  20  Fed.  Cas. 
No.  11,  665;  Ferris  v.  The  Bark  E.  D.  Jewett, 
2  Fed.  Rep.  nr. 

3.  Delivery  to  Particular  Vessel.  —  A  dredging 
plant,  consisting  of  tugs  and  scows,  is  not  as  a 
whole  subject  to  a  lien  under  the  New  York 
statute  giving  a  lien  on  domestic  vessels  for 
provisions  supplied  to  one  of  them.  The 
Knickerbocker,  83  Fed.  Rep.  843. 

4.  Delivery  Prevented  by  Seizure  of  Vessel.  — • 
Dalzell  v.  The  Daniel  Kaine,  31  Fed.  Rep.  746. 
This  case  arose  under  the  Pennsylvaitia  Act  of 
April  20,  1858.  In  Hays  v.  James  Rees,  etc., 
Co.,  (C.  C.  A.)  93  Fed.  Rep.  984.  arising  under 
the  same  statute,  the  manufacturer  at  the 
request  of  the  shipowner  kept  an  extra  steam- 
boat shaft  which  he  had  made  for  the 
emergencies  of  the  boat;  although  the  shaft 
had  long  been  fully  finished,  a  lien  was 
denied. 

5.  Sufficiency  of  Delivery. — -The  James  H. 
Prentice,  36  Fed  Rep.  777. 

6.  Delivery  to  Several  Vessels.  —  McRae  v. 
Bowers  Dredging  Co.,  86  Fed.  Rep.  344. 

Under  the  Pennsylvania  attachment  act  of 
1853  the  acceptance  of  a  note  by  a  mechanic  is 
merely  collateral  security;  therefore,  the  fact 
that  the  note  includes  indebtedness  against  an- 
other vessel  does  not  prevent  recovery  in  rem 
on  the  original  demand  if  the  note  is  still  in 
the  mechanic's  hands  or  if  he  has  indorsed  a 
new  note,  with  the  proceeds  of  which  the  old 
note  was  lifted  and  passed  into  the  maker's 
hands.  But  no  such  privilege  is  given  by  the 
statute  to  notes  for  premiums  of  insurance; 
therefore,  if  a  note  for  $1,000  includes  only 
$200  for  insurance  of  the  particular  vessel, 
there  is  no  lien.  Srodes  v.  The  Collier,  9 
Pittsb.  Leg.  J.  (Pa.)  73,  22  Fed.  Cas.  No. 


13,272,  affirmed  9  Pittsb.  Leg.  J.  (Pa.)  193,  22 
Fed.  Cas.  No.  13,273^. 

7.  Part  Owner  or  Tenant  in  Common  Not  En- 
titled to  Lien.  —  Ex  p.  Young,  2  Ves.  &  B.  242; 
Ex  p.  Harrison,  2  Rose  76,  overruling  Dodding- 
ton  v.  Hallet,  1  Ves.  497;  The  Benton,  24  Int. 
Rev.  Rec.  30,  3  Fed.  Cas.  No.  1,334;  The  St. 
Joseph,  Brown  Adm.  202,  21  Fed.  Cas.  No. 
12,229;  The  Daniel  Kaine,  35  Fed.  Rep.  785; 
Patton  v.  The  Schooner  Randolph,  Gilp.  (U. 
S.)  457;  The  Larch,  2  Curt.  (U.  S.)  434;  Macy 
v.  De  Wolf,  3  Woodb.  &  M.  (U.  S.)  193;  Mer- 
rill v.  Baitlett,  6  Pick.  (Mass.)  46. 

A  state  statute  cannot  give  a  lien  to  a  part 
owner  who  advances  money  in  the  home  port 
to  pay  other  lienors.  The  Rapid  Transit,  n 
Fed.  Rep.  322. 

There  is  no  right  of  priority  in  equity  upon 
the  ship  itself  in  favor  of  a  part  owner  for  any 
balance  of  account  which  may  be  due  him. 
The  Jennie  B.  Gilkev,  20  Fed.  Rep.  161. 

8.  Master  a  Part  Owner.  —  Revens  v.  Lewis, 
2  Paine  (U.  S.)  202,  20  Fed.  Cas.  No.  11,711; 
The  Daniel  Kaine,  35  Fed.  Rep.  785. 

9.  Ship's  Husband  a  Part  Owner.  —  The  Larch, 
2  Curt.  (U.  S.)  427. 

10.  Rule  as  to  Part  Owner  under  English  Statute. 
—  The  West  Friesland,  Swabey  456;  3  &  4 
Vict.,  c.  65,  §  6. 

11.  Stockholder,  etc.,  of  Corporation  Owning  Ves- 
sel.—  The  Murphy  Tugs,  28  Fed.  Rep.  429. 

12.  Wages  of  Crew  Paid  by  Part  Owner.  —  The 
J.  A.  Brown,  2  Lowell  (U.  S.)  464,  13  Fed.  Cas. 
No.  7,118. 

A  Purser  on  a  steamer  who  is  a  part  owner 
has  no  lien  for  services.  The  H.  C.  Grady,  87 
Fed.  Rep.  232. 

Consignee.  —  The  consignee  of  a  vessel  in  a 
foreign  port,  who  has  no  funds  of  the  owner 
in  his  hands,  has  a  lien  for  necessaries.  The 
Eliza  Jane,  1  Sprague  (U.  S.)  152,  8  Fed.  Cas. 
No.  4.363- 

hoi  Volume  XIX. 


Liens  Ex  Contractu. 


MARITIME  LIENS. 


Particular  Contract*. 


(4)  Vessel  in  Home  Port  —  (a)  Eule  under  Maritime  Law  —  aa.  In  General.  - — 
The  maritime  law  as  received  in  the  United  States  gives  no  lien  for  repairs 
made  and  supplies  furnished  in  the  vessel's  home  port,  if  the  materialman 
has  parted  with  the  possession.1  It  is  immaterial  that  such  contracts  are 
maritime  2  and  that  the  admiralty  has  jurisdiction  of  them  in  personam'3. 

Reason  of  Rule  —  Presumption  of  Personal  Credit.  —  The  reason  of  the  rule  is  that 
it  is  unnecessary  to  resort  to  the  credit  of  the  vessel  in  the  home  port,  where 
her  owner  can  readily  get  credit,  and  where  in  most  cases  no  voyage  has  been 
undertaken  or  is  in  peril.  Therefore  it  is  presumed  that  a  contract  made  and 
executed  there  is  on  the  personal  credit  of  the  owners  and  master  exclusively.4 
By  the  maritime  law  this  presumption  is  conclusive,5  but  a  state  statute  may 
operate  to  raise  a  contrary  presumption.6 

Doctrine  in  England.  — The  rule  against  a  lien  in  the  home  port  was  enforced 
in  early  times  in  England,  and  the  courts  of  common  law  awarded  prohibitions 
against  admiralty  suits  in  such  circumstances,7  and  the  English  law  went 
further  and  allowed  no  lien  for  repairs  and  supplies  in  foreign  ports  unless  a 
bottomry  bond  was  given  therefor.8  But  as  to  foreign  ports  the  rule  was 
modified  by  statute  in  the  reign  of  Victoria.9 


1.  No  Lien  in  Home  Port  —  Rule  in  United 
States.  —  The  General  Smiih,  4  Wheat.  (U.  S.) 
438;  The  Belfast,  7  Wall.  (U.  S.)  624;  Leon  v. 
Galceran,  11  Wall.  (U.  S.)  185;  The  Lotta- 
wanna,  21  Wall.  (U.  S.)  558;  Norton  v.  Switzer, 
93  U.  S.  355;  The  Edith,  94  U.  S.  518,  affirm- 
ing 5  Ben.  (U.  S.)  432,  8  Fed.  Cas.  No.  4,282, 
and  11  Blatchf.  (U.  S.)  451,  8  Fed.  Cas.  No. 
4,283;  The  Albany,  4  Dill.  (U.  S.)  439,  1  Fed. 
Cas.  No.  131;  Boon  v.  The  Hornet,  Crabbe 
(U.  S.)  426,  13  Fed.  Cas.  No.  1,640;  The  Cir- 
cassian, 5  Chicago  Leg.  N.  146,  5  Fed.  Cas. 
No.  2,720^;  The  Eliza  Jane,  r  Sprague  (U.  S.) 
152,  8  Fed.  Cas.  No  4,363;  Gill  v.  The  Con- 
tinental, 10  Fed.  Cas.  No.  5,425;  Hill  v.  The 
Golden  Gate,  6  Am.  L.  Reg.  273,  12  Fed.  Cas. 
No.  6,491,  affirming  Nevvb.  Adm.  308,  12  Fed. 
Cas.  No.  6,492;  Levering  v.  Columbia  Bank, 
1  Cranch  (C.  C.)  207,  15  Fed.  Cas.  No.  8,287; 
The  Lillie  Mills,  1  Sprague  (U.  S.)  307.  15  Fed. 
Cas.  No.  8,352;  Marsh  v.  The  Brig  Minnie,  6 
Am.  L.  Reg.  328,  16  Fed.  Cas.  No.  9,117;  The 
Mary  Bell,  1  Savvy.  (U.  S.)  135,  16  Fed.  Cas. 
No.  9,199;  North  v.  Brig  Eagle,  Bee  Adm.  78, 
18  Fed.  Cas.  No.  10,309;  Raymond  v.  The 
Schooner  Ellen  Stewart,  5  McLean  (U.  S.)  269, 
20  Fed.  Cas.  No.  11,594;  Russelz/.  The  Asa  R. 
Swift,  Nevvb.  Adm.  553,  21  Fed.  Cas.  No. 
12,144;  Shrewsbury  v.  Sloop  Two  Friends,  Bee 
Adm.  433,  22  Fed.  Cas.  No.  12,819;  Turnbull 
v.  The  Ship  Enterprize,  Bee  Adm  345,  24  Fed. 
Cas.  No.  14,242;  Woodruff  v.  The  Levi  Dear- 
born, 4  Am.  L  J.  (Hall's)  88,  97,  30  Fed.  Cas. 
No.  17,987,  affirmed  30  Fed.  Cas.  No.  17,988; 
The  Red  Wing,  14  Fed  Rep.  86g;  Stephenson 
v.  The  Francis,  21  Fed.  Rep.  715;  The  Thomas 
Fletcher,  24  Fed  Rep.  375. 

Contra.  —  In  Mr.  Justice  Clifford's  dissent- 
ing opinion  in  The  Lottawanna,  21  Wall.  (U. 
S.)  558,  it  is  insisted  that  there  is  no  valid  dis- 
tinction beiween  the  home  and  foreign  ports 
in  the  maritime  la  <v  of  the  states  of  continental 
Europe,  or  in  reason.  In  Fox  v.  Holt,  4  Ben. 
(U.  S.)  278,  9  Fed.  Cas.  No.  5,012,  36  Conn. 
558,  it  was  said  {obiter)  by  Shipman,  J.,  that  a 
master  in  a  case  of  pressing  necessity,  if  he 
could  not  communicate  with  the  owners,  might 
bind  his  vessel  in  a  domestic  port. 


2.  The  Edith,  94  U.  S.  518,  affirming  5  Ben 
(U.  S.)  432. 

3.  Endner  v.  Greco,  3  Fed.  Rep  411. 

4.  Presumption  of  Personal  Credit.  —  McAllis- 
ter v.  Steamboat  Sam  Kirkman,  1  Bond  (U.  S.) 
369,  15  Fed.  Cas.  No.  8,6;  8;  The  Queen  of  St. 
Johns,  31  Fed.  Rep.  24;  The  Chelmsford,  34 
Fed.  Rep.  399;  Buddington  v.  Stewart,  14  Conn. 
404. 

The  master  cannot  charge  a  vessel  with  a  lien 
for  necessaries  furnished  before  the  voyage  is 
begun,  or  in  a  port  in  which  the  owners  reside. 
Turnbull  v.  The  Ship  Enterprize,  Bee  Adm. 
345,  24  Fed.  Cas.  No.  14,242. 

5.  Presumption  Conclusive  by  Maritime  Law.  — 
See  the  cases  cited  supra,  in  the  first  note  on 
this  page.  No  Lien  in  Home  Port  —  Rule  in 
United  Stales. 

There  are  dicta  that  the  presumption  is  not 
conclusive.  Fox  v.  Holt,  4  Ben.  (U.  S.)  278, 
9  Fed.  Cas.  No.  5,012,  36  Conn.  558;  The 
Chelmsford,  34  Fed.  Rep.  399.  In  the  last 
named  case  it  was  held  that  there  is  no  im- 
plied lien  for  repairs  and  supplies  in  the  home 
port,  and  that  the  evidence  failed  to  show  an 
express  lien. 

6.  See  infra,  this  division  of  this  section. 
Rule  bv  Statute. 

7.  Lien  for  Repairs  in  Home  Port  Denied  in  Eng- 
land. —  Hoare  v.  Clement,  2  Show.  338;  Leigh 
ii.  Burley,  Owen  122,  sub  nom.  Craidock's 
Case,  2  Brownl.  &  G.  (pt.  ii.)  37;  Watkinson  v. 
Bernadiston,  2  P.  Wms.  367;  Ex  p.  Shank, 
1  Atk.  234. 

8.  See  supra,  this  section,  Repairs  and  Sup- 
plies—  Right  to  Lien.  There  are,  however, 
dicta  to  the  contrary  in  the  early  cases  of  Wat- 
kinson v.  Bernadiston,  2  P.  Wms.  367,  and 
Exp.  Shank,  1  Alk.  234. 

The  mortgagees  of  a  British  vessel  outrank 
materialmen  who,  when  the  materials  were 
supplied,  were  not  in  such  actual  possession 
as  to  have  a  possessory  lien.  The  Scio,  L.  R. 
1  A.  &  E.  353. 

9.  English  Statutes  Relating  to  Repairs,  etc.,  in 
Foreign  Port.  —  Act  3  &  4  Vict.,  c  65,  §  6,  gave 
to  the  High  Court  of  Admiralty  jurisdiction 
of  all  claims  for  necessaries  supplied  to  any 
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Proceeds.  —  The  English  admiralty  courts,  though  prohibited  to  enforce  a 
lien  on  the  ship  itself,  nevertheless  enforced  the  lien  against  the  proceeds  of 
the  ship  in  the  registry  of  the  court,  until  this  practice  was  declared  illegal 
by  the  Privy  Council  in  1835. 1 

bb.  What  Is  Home  Port  —  (aa)  Residence  of  Owner  and  Port  of  Enrolment.  —  The  home 

port  is  the  place  of  the  owner's  residence,  and  if  this  differs  from  the  port  of 
enrolment  it  nevertheless  is  conclusive  of  the  question  whether  credit  is  pre- 
sumed to  be  given  to  the  vessel  or  to  the  owner,2  because  the  place  of  enrol- 
ment is  only  prima  facie  evidence  and  may  always  be  contradicted,3  and  if  the 
materialman  knows  that  the  owner  resides  in  the  port  where  the  supplies  are 
furnished  there  can  be  no  lien,  no  matter  where  the  vessel  may  be  registered.4 


foreign  ship,  and  that  court  was  empowered 
to  enforce  such  claims  whether  the  ship  was 
within  the  body  of  a  county  or  on  the  high 
seas  when  the  supplies  were  furnished.  This 
statute  is  construed  in  The  Onni,  Lush.  154, 
and  The  Comtesse  de  Tregeville,  Lush.  329. 
It  was  at  first  supposed  to  create  a  maritime 
lien  for  supplies  furnished  to  a  foreign  ship, 
Johnson  v.  Black,  L.  R.  4  P.  C.  161 ;  but  in 
Northcote  v.  The  Henrich  Bjorn,  11  App.  Cas. 
270,  affirming  10  P.  D.  44,  it  was  held  that  a 
maritime  lien  was  not  created  thereby. 

The  statute  of  24  &  25  Vict.,  c.  10,  §  5, 
giving  to  the  High  Court  of  Admiralty  juris- 
diction over  claims  for  necessaries  furnished 
elsewhere  than  in  the  port  where  the 
vessel  belongs,  unless  at  the  time  of  the 
institution  of  the  suit  any  owner  is  domiciled 
in  England  or  Wales,  does  not  give  a  mari- 
time lien.  The  ies  is  not  chargeable  until  the 
suit  is  instituted,  and  all  valid  charges  on  the 
ship  must  take  precedence.  The  Pacific, 
Brown  &  L.  243;  The  Troubadour,  L.  R.  r  A. 
&  E.  302;  Johnson  v.  Black,  L.  R.  4  P.  C.  161. 
In  The  Maud  Carter,  29  Fed.  Rep.  156,  it  was 
said  that  this  statute  restored  to  the  English 
admiralty  the  general  admiralty  and  maritime 
jurisdiction  of  which  the  common-law  courts 
had  deprived  it. 

The  statute  26  &  27  Vict.,  c.  24,  §  to,  subsec. 
10,  giving  vice-admiralty  courts  jurisdiction  of 
claims  for  necessaries,  does  not  create  a  mari- 
time lien  therefor;  such  courts  have  only  the 
admiralty  jurisdiction  as  it  existed  in  England 
before  3  &  4  Vict.,  c.  65,  enlarged  it,  except  as 
their  jurisdiction  has  since  been  modified  by 
statute;  therefore  necessaries  furnished  to  a 
British  vessel  at  Gibraltar  do  not  give  a  lien 
enforceable  in  the  vice-admiralty  court  there. 
Laws  v.  Smith,  9  App.  Cas.  356. 

1.  Lien  on  Proceeds  of  Vessel.  —  The  Neptune, 
3  Knapp  94,  reversing  3  Hag.  Adm.  129. 

In  Buxton  v.  Snee,  1  Ves.  154,  decided  in 
1748,  the  court  of  chancery  denied  any  lien  on 
ship  or  proceeds  for  repairs  made  in  England 
on  the  order  of  the  master. 

2.  Home  Port  the  Place  of  Owner's  Residence.  — 
The  Albany,  4  Dill.  (U.  S.)  439,  1  Fed.  Cas. 
No.  131;  The  Alice  Tainter,  14  Blatchf.  (U.  S.) 
41,  1  Fed.  Cas.  No.  195;  Blanchard  v.  The  Brig 
Martha  Washington,  1  Cliff.  (U.  S.)  463,  3  Fed. 
Cas.  No.  1,513;  Hill  v.  The  Steamer  Golden 
Gate,  Newb.  Adm.  308,  12  Fed.  Cas.  No.  6,492; 
McAllister  v.  Steamboat  Sam  Kirkman,  1 
Bond  (U.  S.)  369,  15  Fed.  Cas.  No.  8.658;  The 
Mary  Bell,  I  Sawy.  (U.  S.)  135,  16  Fed.  Cas. 
No.  9,199;  Parmlee  v.  The  Propeller  Charles 
Mears,  Newb.  Adm.  197,  18  Fed.  Cas.  No. 


10,766;  The  Plymouth  Rock,  13  Blatchf.  (U. 
S)  505,  19  Fed.  Cas.  No.  11,237;  Thomas  v. 
The  Kosciusko,  11  N.  Y.  Leg.  Obs.  38,  23  Fed. 
Cas.  No.  13,901;  The  Bark  Walkytien,  3  Ben. 
(U.  S.)  394,  29  Fed.  Cas.  No.  17,091;  The  Brig 
E.  A.  Barnard,  2  Fed.  Rep.  712;  The  Rapid 
Transit,  11  Fed.  Rep.  322;  The  Jennie  B.  Gil- 
key,  19  Fed.  Rep.  127;  The  Thomas  Fletcher, 
24  Fed.  Rep.  375;  The  Lotus  No.  2,  26  Fed. 
Rep.  637;  The  Chelmsford,  34  Fed.  Rep.  399; 
Learned  v.  Brown,  (C.  C.  A.)  94  Fed.  Rep.  876. 
Contra,  Pickell  v.  The  Steamboat  Loper,  Tan ey 
(U.  S.)  500,  19  Fed.  Cas.  No.  11,119  (obiter 
dictum). 

U.  S.  Rev.  Stat.,  §4141  (Act  of  [792),  de- 
clares that  registration  shall  be  in  the  collec- 
tion district  which  includes  the  port  to  which 
the  vessel  belongs,  that  is,  the  port  at  or  near- 
est which  the  owner,  or,  if  there  be  more  than 
one,  the  husband  or  the  acting  or  managing 
owner,  usually  resides. 

3.  Enrolment  Only  Prima  Facie  Evidence  as  to 
Home  Port. —  The  Mary,  Ware  (U.  S.)  454,  16 
Fed.  Cas.  No.  9,191;  McAllister  v.  Steamboat 
Sam  Kirkman,  1  Bond  (U.  S.)  369,  15  F*ed.  Cas. 
No.  8,658;  The  Thomas  Fletcher,  24  Fed.  Rep.. 
375- 

4.  Knowledge  of  Owner's  Residence.  —  Blanch- 
ard v.  The  Brig  Martha  Washington,  1  Cliff. 
(U.  S.)  463,  3  Fed.  Cas.  No.  1,513;  The  Brig 
Guisborough,  8  Ben.  (U.  S.)  407,  11  Fed.  Cas. 
No.  5,864;  Parmlee  v.  The  Propeller  Charles 
Mears,  Newb.  Adm,  197,  18  Fed.  Cas.  No. 
10,766;  The  Jennie  B.  Gilkey,  19  Fed.  Rep.  127; 
The  Lotus  No.  2,  26  Fed.  Rep.  637 ;  The  Chelms- 
ford, 34  Fed.  Rep.  399.  See  also  The  Island 
City,  1  Lowell  (U.  S.)  375,  13  Fed.  Cas.  No. 
7,109. 

In  The  Brig  E.  A.  Barnard,  2  Fed.  Rep.  712, 
the  vessel  was  registered  at  St.  Andrews,  New 
Brunswick,  and  sailed  under  the  British  flag, 
but  was  owned  by  her  master,  who  resided  at 
Philadelphia.  The  court  held  that  the  home 
port  was  Philadelphia.  Butler,  J.,  said:  "I 
cannot  accept  the  conclusion  that  the  vessel 
should  be  treated  as  foreign.  She  clearly  is  not. 
Her  owner  resides  here,  and  here  therefore  is 
her  home.  That  she  has  a  foreign  registry  and 
sails  under  a  foreign  flag  does  not  seem  to  be 
important.  As  against  one  who  had  been  mis- 
led by  such  representations,  the  owner  would 
not  be  allowed  to  assert  the  contrary.  But  here 
there  has  been  no  misleading.  The  residence 
of  the  owner  in  Philadelphia  was  well  under- 
stood, and  that  the  home  of  the  vessel  was 
therefore  here,  all  persons  dealing  with  him 
were  bound  to  know." 
Opposed  to  these  cases  is  a  decision  of  Judge 
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The  place  where  the  owner  lives  with  his  family,  and  not  his  place  of  business, 
determines  his  residence  for  the  purposes  of  this  rule.1 

(bo)  Ports  of  Different  Stales  Foreign  as  to  Each  Other.  —  In  applying  the  home  port 

rule  to  vessels  owned  in  the  United  States,  a  port  of  a  state  other  than  that  to 
which  the  vessel  belongs  is  deemed  to  be  foreign,  and  necessary  supplies  and 
repairs  there  furnished  give  rise  to  a  lien.3 

(cc)  Joint  Owners.  —  Where  there  are  several  part  owners  residing  in  different 
states,  no  lien  arises  for  supplies  furnished  in  the  state  of  the  known  residence 
of  either,3  though  it  has  been  held  that  a  vessel  cannot  have  more  than  one 
home  port,  and  that  she  might,  if  owned  by  residents  of  different  states,  be 
a  foreign  vessel  in  a  state  where  some  of  the  owners  reside.4 

(dd)  Corporation  as  Owner.  —  If  the  vessel  is  owned  by  a  corporation  there  is 
some  difficulty  in  determining  the  home  port.  As  against  the  port  of  enrol- 
ment the  fact  that  the  corporation  was  created  by  another  state  seems  con- 
clusive;5 but  if  the  officers  of  the  corporation  reside,  and  the  chief  office  of 
the  corporation  for  the  transaction  of  its  business  is  kept,  in  a  state  other  than 
that  which  created  it,  the  place  where  such  office  is  kept  and  where  such  officers 
reside  is  the  home  port.6 


Lowell,  holding  that  an  American  vessel  put 
by  the  owner  under  the  British  flag  to  avoid 
the  risk  of  capture  by  Confederate  cruisers 
during  the  civil  war,  was  a  foreign  vessel  and 
subject  to  a  lien  for  supplies  furnished  at  the 
port  where  the  owner  resided,  though  the  fact 
of  ownership  was  known  to  the  persons  fur- 
nishing the  supplies.  The  George  T.  Kemp, 
2  Lowell  (U.  S.)  477.  This  case  was  afterwards 
disapproved  in  The  Brig  E.  A.  Barnard,  2  Fed. 
Rep.  712. 

1.  What  Constitutes  Residence.  —  The  Thomas 
Fletcher,  24  Fed.  Rep.  375.  See  also  the  title 
Domicil,  vol.  10,  p.  6. 

2.  Ports  of  Different  States  Foreign  as  to  Each 
Other.  —  The  Lulu,  10  Wall.  (U.  S.)  192,  rezers- 
ing  on  other  points  15  Fed.  Cas.  No.  8,604,  r 
Abb.  (U.  S.)  191;  The  Kalorama,  10  Wall.  (U. 
S.)  204;  Burke  v.  The  Brig  M.  P.  Rich,  1  Cliff. 
(U.  S.)  308,  4  Fed.  Cas.  No.  2,161 ;  The  Calisto, 
2  Ware  (U.  S.)  37,  4  Fed.  Cas.  No.  2,316;  The 
Barque  Chusan,  1  Sprague  (U.  S.)  39,  5  Fed. 
Cas.  No.  2,716;  Dearborn  v.  The  Union,  1  W. 
N.  C.  (Pa.)  222,  7  Fed.  Cas.  No.  3,714;  Dudley 
v.  The  Superior,  Newb.  Adm.  176,  7  Fed.  Cas. 
No.  4,115;  The  Brig  Nestor,  1  Sumn.  (V.  S.)  73, 
18  Fed.  Cas.  No.  10,126;  North  v.  Brig  Eagle, 
Bee  Adm.  78,  18  Fed.  Cas.  No.  10,309;  The  St. 
Lawrence,  3  Ware  (U.  S.)  211,  21  Fed.  Cas.  No. 
12,234;  The  Sarah  J.  Weed,  2  Lowell  (U.  S.) 
555,  21  Fed.  Cas.  No.  12,350;  Sarchet  v.  The 
Sloop  General  Isaac  Davis,  Crabbe  (U.  S.)  185, 
21  Fed.  Cas.  No.  12,357;  Zane  v.  The  Brig 
President,  4  Wash.  (U.  S.)  453,  30  Fed.  Cas. 
No.  18,201;  The  Canada,  7  Fed.  Rep.  119;  The 
H.  C.  Grady,  87  Fed.  Rep.  232. 

Mississippi  River. —  Services  10  a  Missouri 
steamboat  stranded  sixty  or  seventy  miles 
below  St.  Louis  in  the  Mississippi  river  on  a 
voyage  from  St.  Louis  to  New  Orleans,  though 
rendered  within  the  territory  of  the  state  of 
Missouri,  are  not  rendered  in  the  home  port. 
P.  P.  Marion  Blacksmith,  etc.,  Co.  v.  The 
Steamboat  H.  C.  Yaeger,  1  Fed.  Rep.  285. 

3.  Joint  Owner  — Home  Port  as  Residence  of 
Either. —  Hill  v.  The  Steamer  Golden  Gate, 
Newb.  Adm.  308,  12  Fed.  Cas,  No.  6,492;  The 
Rapid  Transit,  11  Fed.  Rep.  322;  Stephenson 


v.  The  Francis,  21  Fed.  Rep.  715.  See  also 
The  Glenmont,  34  Fed.  Rep.  402. 

In  Collins  v.  The  Steamboat  Ft.  Wayne,  1 
Bond  (U.  S.)  476,  6  Fed.  Cas.  No.  3,012,  two 
owners,  one  of  whom  was  the  managing  owner, 
resided  in  Ohio,  and  the  boat  was  enrolled  ai 
Cincinnati,  but  the  majority  of  the  owners 
resided  in  Pennsylvania.  It  was  held  that 
there  was  no  lien  for  supplies  furnished  at 
Cincinnati. 

4.  Rule  that  Vessel  Can  Have  Only  One  Home 
Port.  —  The  Ellen  Holgate,  30  Fed.  Rep.  125, 
in  which  it  was  said  that  prima  facie  the  home 
port  was  the  place  nearest  lo  the  residence  of 
the  managing  owner,  if  ihere  were  more  than 
one  owner.  See  also  The  Jennie  B.  Gilkey,  19 
Fed.  Rep.  127,  where  the  question  of  the  effect 
of  majority  and  minority  ownership  and  of 
managing  and  non-managing  ownership  was 
noticed  but  not  decided. 

5.  Corporation  as  Owner  —  Place  of  Incorpora- 
tion.—  The  Havana,  (C.  C.  A.)  64  Fed.  Rep. 
496. 

A  New  Jersey  corporation  owned  a  steamboat 
which  was  enrolled  in  the  port  of  New  York 
and  was  run  as  a  passenger  boat  between  the 
city  of  New  York  and  Long  Branch,  N.  J., 
making  several  trips  a  day  each  way.  It 
was  held  that  her  enrolment  in  New  York  did 
not  make  her  a  domestic  vessel  there,  but  she 
was  while  there  a  vessel  in  a  foreign  port,  be- 
cause her  owner  did  not  reside  in  New  York. 
The  Plymouth  Rock,  13  Blatchf.  (U.  S.)  505. 

6.  Location  of  Principal  Office  and  Residence  of 
Officers.  —  The  Mary  Morgan,  28  Fed.  Rep.  196; 
The  Roanoke,  101  Fed.  Rep.  298. 

Where  the  corporation  had  no  other  property 
than  the  vessel,  did  all  its  business  on  board, 
was  created  by  the  state  of  New  Jersey  and 
had  an  office  in  Jersey  City  for  the  transfer  of 
stocks,  and  the  vessel  was  employed  in  making 
daily  trips  with  fishing  parties  from  New  York 
outside  Sandy  Hook,  it  was  held  lhai  the  domi- 
cil of  the  corporation  in  New  Jersey  was  con- 
clusive as  to  the  home  port.  The  Havana,  54 
Fed.  Rep.  201. 

A  corporation  in  possession  of  a  vessel  un- 
der a  contract  of  purchase  is  the  owner  pro  hac 
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(ee)  Transfer  of  Ownership  Pending  Performance.  —  If  the  Vessel  IS  sold  pending 

the  performance  of  the  contract,  to  a  resident  of  the  state  where  the  service  is 
rendered,  so  that  a  port  therein  which  was  foreign  during  the  rendition  of  a 
part  of  them  becomes  domestic  as  to  the  part  thereafter  rendered,  the  mari- 
time law  gives  a  lien  as  to  the  former  and  denies  it  as  to  the  latter  part  of  the 
services.1 

cc.  Qualified  Ownership  of  Vessel.  —  If  a  vessel  is  sold  conditionally  or  deliv- 
ered to  the  purchaser  under  a  contract  of  sale  so  that  the  latter  has  the  entire 
and  rightful  possession  and  control  of  her,  those  dealing  with  her  are  justified 
in  regarding  the  title  as  unimpeachable,  and  the  residence  of  the  purchaser  is 
the  home  port,  though  by  the  contract  of  sale  title  is  not  to  pass  until  the  full 
contract  price  is  paid  and  the  enrolment  continues  at  the  seller's  residence.2 

dd.  Domestic  Vessel  Believed  to  Be  Foreign,  — If  a  creditor  supposes  a  vessel 
to  be  foreign  when  she  is  in  fact  domestic,  and  so  supposing  makes  repairs  or 
furnishes  supplies  on  her  credit,  he  has  a  lien  if  she  has  been  fraudulently  or 
unfairly  held  out  by  her  owner  as  a  foreign  vessel,  or  if  the  circumstances  were 
calculated  to  deceive  men  of  ordinary  vigilance  as  to  her  character.3  The 
statute  requiring  the  port  of  registration  to  be  painted  on  the  stern  is 
intended  to  give  to  all  persons  interested  notice  of  the  home  port,4  and  where 
this  has  been  relied  on  and  there  are  no  circumstances  charging  the  creditor 
with  notice  that  the  fact  is  otherwise,  there  is  a  lien  for  services  rendered  on 
the  faith  of  the  truth  of  such  representation  ; 5  but  if  the  creditor  knows  he  is 
dealing  with  the  owner  he  is  bound  to  inquire  as  to  the  owner's  residence,  and 
the  mere  fact  that  a  foreign  port  is  painted  on  the  stern  and  that  the  owner 
truthfully  represents  that  the  vessel  is  registered  at  a  foreign  port,  is  no 
estoppel  to  proof  of  domestic  ownership  if  the  creditor  is  not  misled.6 


vice,  and  its  principal  place  of  business  de- 
termines the  home  port.  The  Rosalie,  75  Fed. 
Rep.  29. 

1.  Transfer  of  Vessel  Pending  Performance  —  Ap- 
portionment of  lien.  —  Jones  v.  The  Brig  Ratler, 
Taney  (U.  S.) 456,  13  Fed .  Cas.  No.  7,490;  Tree 
v.  The  Brig  Indiana,  Crabbe  (U.  S.)  479,  24 
Fed.  Cas.  No.  14,165;  The  Susan  G  Owens, 
2  Am.  L.  J.  N.  S.  179,  23Fe.1.Cas.  No.  13,634 ; 
Wilson  v.  The  Jewess,  30  Fed.  Cas  No.  17,812. 

In  The  Marion  S.  Harriss,  81  Fed.  Rep.  964, 
a  foreign  vessel  had  been  abandoned  at  sea 
and  was  towed  into  a  United  Slates  port  and 
sold  to  a  resident  thereof.  It  was  held  that 
supplies  furnished  to  her  while  undergoing 
repairs  in  his  hands  at  that  port  and  before  a 
United  States  registration  had  been  taken  out 
for  her,  were  furnished  in  a  foreign  port. 

2.  Possession  under  Qualified  Ownership.  —  Mc- 
Allister v.  Slsambaat  Sam  Kirkman,  1  Bond 
(U.  S.)  369,  15  Fed.  Cas.  No.  8,658;  The  Sarah 
Starr,  1  Sprague  (U.  S.)  453,  21  Fed.  Cas.  No. 
12,354;  The  Shrewsbury,  69  Fed.  Rep  1017. 

The  person  in  rightful  possession,  though 
lessee,  mortgagee,  or  parol  vendee,  and  not 
the  registered  owner,  is  deemed  10  be  the 
owner  in  order  to  enforce  a  lien  given  by  a 
state  statute  Weaver  v.  The  G.  S.  Owens,  1 
Wall.  Jr.  (C.  C.)  359,  29  Fed.  Cas.  No.  17,310; 
The  Iris,  88  Fed.  Rep.  902,  (C.  C.  A.)  100  Fed. 
Rep.  104. 

In  Scott  v.  Propeller  Plymouth,  6  McLean 
(U.  S.)  463,  Newb.  A-lm.  56,  21  Fed.  Cas.  No. 
12,544,  the  builders  of  a  vessel  at  Cleveland 
were  held  to  be  the  owners  as  against  the  per- 
sons who  had  contracted  to  have  her  built, 
and  therefore  a  lien  was  denied  for  painting 
her  while  in  the  builder's  hands,  since  Cleve- 


land was  her  home  port.  Under  the  later 
authorities  such  a  lien  could  not  be  enforced  in 
admiralty,  because  the  painting  is  a  part  of  the 
building,  and  therefore  not  maritime.  See 
supra,  this  section,  Particular  Contracts —  Con- 
struction of  Vessel. 

3.  Domestic  Vessel  Believed  to  Be  Foreign.  — 
The  St.  Jago  de  Cuba,  9  Wheat.  (U.  S.)  409; 
Dudley  v.  The  Superior,  Newb.  Adm.  176,  7 
Fed.  Cas.  No.  4,115;  McAllister  v.  Steamboat 
Sam  Kirkman,  1  Bond  (U.  S.)  369,  15  Fed.  Cas. 
No.  8,658;  The  Brig  Nestor,  1  Sumn.  (U.  S.) 
73,  18  Fed.  Cas.  No.  10,126;  The  Walkyrien, 
ri  Blatchf.  (U.  S.)  241,  29  Fed.  Cas.  No.  17,092; 
The  Schooner  Mary  Chilton,  4  Fed.  Rep.  847; 
Stephenson  v.  The  Francis,  21  Fed.  Rep.  715. 

The  ignorance  of  the  materialman  will  not 
avail  to  give  him  a  lien  unless  he  has  used 
ordinary  diligence  to  ascertain  the  vessel's 
true  character,  or  unfair  and  fraudulent 
means  have  been  used  to  mislead  and  deceive 
him.  Dudley  v.  The  Superior,  Newb.  Adm. 
176,  7  Fed.  Cas.  No.  4,115. 

One  who  represents  a  vessel  to  be  foreign  or 
domestic  is  estopped  from  setting  up  the  con- 
trary. The  George  T.  Kemp,  2  Lowell  (U.  S.) 
477,  10  Fed.  Cas.  No.  5,341. 

4.  Port  of  Registration  Painted  on  Stern  —  Stat- 
utory Provision.  —  U.  S.  Rev.  Stat.  4178;  The 
Jennie  B.  Gilkey,  19  Fed.  Rep.  127. 

5.  The  Augustine  Kobbe,  39  Fed.  Rep.  559; 
The  Samuel  Marshall,  (C.  C.  A.)  54  Fed.  Rep. 
39°- 

d.  The  Schooner  Mary  Chilton,  4  Fed.  Rep. 
847. 

If  a  vessel  is  owned  by  persons  residing  in 
different  states  and  in  her  application  for  a 
license  all  are  said  to  reside  in  one  state,  a 
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ee.  Place  of  Performance.  —  The  right  to  a  lien  depends  on  the  locality  of 
the  vessel  at  the  time  the  repairs  are  made  or  the  supplies  are  delivered. 
The  place  at  which  the  contract  was  entered  into  is  not  material.1  Therefore 
if  a  contract  is  made  by  the  owner  at  the  home  port  for  supplies,  which  are 
sent  by  the  materialman  from  that  port  to  the  vessel  at  a  foreign  port  in  per- 
formance of  the  contract,  there  is  a  lien;a  and  if  the  master  borrows  money 
from  abroad  for  necessaries  while  the  ship  is  in  the  home  port  there  is  no  lien, 
although  there  is  a  written  stipulation  that  there  shall  be  a  lien.3  On  the 
same  principle,  if  supplies  are  sent  to  a  vessel  at  her  home  port  from  a  foreign 
port  she  is  not  liable  in  rem.*  There  is  a  lien  if  the  vessel  goes  from  her 
home  port  to  a  foreign  port  under  contract  to  be  repaired,5  but  if  she  is  taken 
from  the  home  to  the  foreign  port  after  the  repairs  have  been  begun  and  for 
the  purpose  of  completing  them  there  is  no  lien  under  the  maritime  law  for 
the  repairs  at  either  port,  since  the  whole  work  is  to  be  treated  as  if  done 
at  the  home  port.6 

//.  Lex  Loci  Contractus.  —  The  general  maritime  law,  following  the  civil  law, 
gives  a  lien  for  necessaries  furnished  to  a  foreign  ship,  and  denies  it  to  a 
domestic  ship.  But  if  the  law  of  the  place  gives  a  lien  to  a  vessel  in  her  home 
port  the  maritime  law  adopts  this  rule  and  courts  of  admiralty  enforce  it.7 


materialman  who  repairs  her  in  the  state  thus 
concealed  and  who  gives  credit  to  the  vessel 
has  a  lien  for  the  repairs.  The  Richard  S. 
Garrett,  44  Fed.  Rep.  379. 

1.  Right  to  Lien  Dependent  on  Locality  of  Ves- 
sel.—  The  Eliza  Jane,  I  Sprague(U.  S.)  152, 
8  Fed.  Cas.  No.  4,363;  The  Neversink,  5  Blatchf. 
(U.  S.)  539,  18  Fed.  Cas.  No.  10.133,  note;  The 
Brig  E.  A.  Barnard,  2  Fed.  Rep.  712;  The 
Mary  McCabe,  22  Fed.  Rep.  750;  The  Agnes 
Barton,  26  Fed.  Rep.  542;  The  Huron,  29  Fed. 
Rep.  183;  The  Chelmsford,  34  Fed.  Rep.  399; 
The  Augustine  Kobbe,  39  Fed.  Rep.  559;  The 
Vigilancia,  58  Fed.  Rep.  698. 

2.  Lien  for  Supplies  Sent  from  Home  Port  to 
Foreign  Port. — The  Agnes  Barton,  26  Fed. 
Rep.  542;  The  Chelmsford,  34  Fed.  Rep.  399. 

In  the  case  last  cited  the  court  declared  that 
this  doctrine  was  unsound  in  principle,  but 
that  it  should  be  followed  to  secure  uniformity. 

In  The  Huron,  29  Fed.  Rep.  183,  goods  were 
sent  from  Boston,  the  home  porl,  to  the  ves- 
sel, a  pleasure  yacht,  at  Newport.  This  was 
held  togive  a  lien,  though  the  yacht  had  gone 
thither  merely  on  a  pleasure  excursion. 

3.  Money  Borrowed  Abroad  for  Necessaries  at 
Home  Port  — No  Lien.  —  The  Brig  E.  A.  Bar- 
nard, 2  Fed.  Rep.  712.  The  writing  in  this 
case  was  not  a  bottomry  bond. 

4.  No  Lien  for  Supplies  Sent  to  Home  Port  from 
Foreign  Port.  —  The  Eliza  Jane,  1  Sprague 
(U.  S.)  152,  8  Fed.  Cas.  No.  4,363;  The  Mary 
McCabe,  22  Fed.  Rep.  750. 

Delivery.  —  Supplies  delivered  in  New  York, 
a  foreign  port,  to  the  agent  of  a  ship  lying  at 
Jersey  City,  her  home  port,  give  rise  to  a  mari- 
time lien.  The  Augustine  Kobbe,  39  Fed. 
Rep.  559.  But  where  goods  are  ordered  at 
Jersey  City  and  are  there  placed  by  the  ma- 
terialmen on  trucks  employed  by  them  and 
transported  to  the  vessel  at  Brooklvn,  the 
home  port,  the  supply  is  not  complete  until 
delivery  is  made  to  the  ship  at  Brooklyn, 
therefore  there  is  no  lien.  The  Vigilancia,  58 
Fed.  Rep.  698. 

In  Roosevelt  v.  The  C.  H.  Frost,  20  Fed. 
Cas.  No.  12,033,  a  lien  was  denied  for  repairs 


made  in  a  foreign  port  by  persons  who  lived 
in  the  same  place  as  the  o-vner  and  dealt  with 
him  personally,  keeping  a  running  account 
with  him.  These  facts  would  justify  the  de- 
cision on  the  ground  that  credit  was  not  in  fact 
given  to  the  vessel.  The  opinion  is  silent  as 
to  which  was  the  home  port. 

5.  Vessel  Taken  from  Home  Port  to  Foreign  Port 
for  Repairs.  —  The  Christopher  North,  6  Biss. 
(U.  S.)  414,  5  Fed.  Cas.  No.  2,707. 

6.  No  Lien  for  Repairs  Commenced  at  Home  Port. 
—  The  Rapid  Transit,  n  Fed.  Rep.  322.  In 
this  case  the  repairs  were  begun  at  Covington, 
Ky.,  and  because  of  low  water  the  boat  was 
taken  to  Cairo,  111.,  where  the  work  was  fin- 
ished. Though  there  was  no  claim  under  the 
Illinois  statute,  the  court  thought  it  unimpor- 
tant to  inquire  whether  that  statute  gave  a 
lien.  There  was  no  Kentucky  statute  giving  a 
lien  for  such  services. 

7.  Right  to  Lien  Governed  by  Law  of  Place  of  Per- 
formance.—  The  Brig  Blohm,  1  Ben.  (U.  S.)228, 
3  Fed.  Cas.  No.  1,556;  The  Champion,  Brown 
Adm.  520,  5  Fed.  Cas.  No.  2,583;  The  Infanta, 
Abb.  Adm.  263,  13  Fed.  Cas.  No.  7,030;  The 
Schooner  Marion,  1  Story  (U.  S.)  68,  16  Fed. 
Cas.  No.  9,087;  The  Mermaid,  Brown  Adm.  51, 
17  Fed.  Cas  No.  9,459.  The  words  "  foreign  " 
and  "domestic"  are  here  used  with  reference  to 
the  port  where  the  necessaries  are  furnished, 
not  the  place  where  the  lien  is  enforced;  there- 
fore the  courts  of  the  United  States  will  not  en- 
force a  lien  against  a  Nova  Scotia  or  Canadian 
vessel  for  repairs  or  supplies  made  or  fur- 
nished in  Nova  Scotia  or  Canada,  because  the 
local  law  gives  none.  The  Infanta,  Abb.  Adm. 
263,  13  Fed.  Cas.  No.  7,030;  The  Mermaid, 
Brown  Adm.  51,  17  Fed.  Cas.  No.  9,459.  But 
they  will  enforce  a  lien  for  supplies  furnished 
to  an  American  vessel  in  Canada,  because 
such  a  lien  is  given  by  the  Canadian  law.  The 
Chanpion,  Brown  Adm.  520,  5  Fed.  Cas.  No. 
2,583- 

Though  the  English  law  gives  no  lien  for 
supplies,  the  courts  of  the  United  States  will 
enforce  such  a  lien  against  a  British  vessel  for 
supplies  furnished  in  the  United  States,  since 
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If  the  lien  is  created  by  the  local  law  the  form  of  the  law,  whether  statute  or 
common  law,  is  immaterial.1  For  the  purposes  of  this  rule  the  different 
states  of  the  United  States  are  foreign  to  each  other.3 

(b)  Rule  by  Statute  —  aa.  Statutory  Provisions.  —  A  lien  for  supplies  and  repairs 
in  the  home  port  is  generally  given  by  local  statutes  in  the  United  States,  and 
such  statutes  are  valid  so  far  as  they  do  not  affect  interstate  commerce,  nor 
do  they  conflict  with  the  grant  of  exclusive  admiralty  jurisdiction  to  the 
federal  courts.3 

bb.  Jurisdiction  to  Enforce  Statutory  Liens  —  (aa)  In  General.  —  It  was  long 
doubted  whether  the  state  courts  could  enforce  liens  given  by  these  statutes 
by  proceedings  in  rem,  and  many  state  courts  continued  to  assert  their 
authority  so  to  do  until  a  very  late  day,  for  the  most  part  basing  their  claim 
on  the  doctrine  that  a  contract  for  repairs  and  supplies  in  the  home  port  is 
not  a  maritime  contract,4  and  therefore  not  enforceable  in  admiralty,  though 
the  reason  for  the  denial  of  a  lien  in  the  home  port  under  the  maritime  law 
was  not  any  lack  of  maritime  quality  in  such  contracts,  but  the  presumption 
that  credit  had  not  been  given  to  the  vessel,  and  the  effect  of  such  statutes 


the  maritime  law  of  the  United  States  gives 
it.  The  Scotia,  35  Fed.  Rep.  0,07.  But  in  The 
Woodland,  14  Blatchf.  (U.  S.)  499,  30  Fed. 
Cas.  No.  17,977,  it  was  held  that  the  existence 
of  a  lien  on  a  British  vessel  for  necessary  ad- 
vances for  repairs  in  a  Danish  port  must  be 
determined  by  British  law;  this  case  was 
affirmed  by  the  Supreme  Court  (104  U.  S.  180) 
on  other  grounds. 

In  The  Union  Express,  Brown  Adm.  537,  24 
Fed.  Cas.  No.  14,364,  the  court  held  that  the 
maritime  law  gives  a  lien  for  supplies  in  the 
home  port  though  the  jurisdiction  to  enforce 
it  is  lacking  there,  whence  it  follows  that  an 
express  agreement  for  a  lien  for  supplies  fur- 
nished there  is  enforceable  in  ihe  courts  of 
the  United  States. 

1.  The  Schooner  Marion,  I  Story  (U.  S.)  68, 
16  Fed.  Cas.  No.  9,087. 

2.  States  of  Union  Foreign  to  Each  Other.  — 
Carroll  v.  The  Leathers,  Newb.  Adm.  432,  5 
Fed.  Cas.  No.  2,455;  The  Hilarity,  Blatchf.  & 
H.  Adm.  90,  12  Fed.  Cas.  No.  6,480;  Nail  v. 
The  Steamer  Illinois,  6  McLean  (U.  S.)  413,  17 
Fed.  Cas.  No.  10,005;  Thomas  v.  The  Kos- 
ciusko, 11  N.  Y.  Leg.  Obs.  38,  23  Fed.  Cas. 
No.  13,901.  See  generally  the  title  Foreign 
Laws,  vol.  13,  p.  1050. 

3.  Lien  for  Supplies  and  Repairs  under  State 
Statutes.  —  The  Belfast,  7  Wall.  (U.  S.)  624; 
The  Maggie  Hammond,  9  Wall.  (U.  S.)  435; 
Edwards  v.  Elliott,  21  Wall.  (U.  S.)  532:  The 
Lottawanna,  21  Wall  (U.  S.)  558;  Matter 
of  Ship  Edith,  94  U.  S.  518,  affirming  11 
Blatchf.  (U.  5.)  451,  8  Fed.  Cas.  No.  4,283; 
The  Young  Mechanic,  2  Curt.  (U.  S.)  404,  30 
Fed.  Cas.  No.  18,180;  The  Canada,  7  Fed. 
Rep.  730;  The  Wyoming,  35  Fed.  Rep.  548; 
The  Iris,  (C.  C.  A.)  100  Fed.  Rep.  104,  revers- 
ing 88  Fed.  Rep.  902;  Aitcheson  v.  The  End- 
less Chain  Dredge,  40  Fpd.  Rep.  253.  See  also 
the  various  local  codes  and  statutes  in  the 
United  States. 

In  The  Kingston,  23  Fed.  Rep.  200,  it  was 
said  obiter  that  there  was  no  lien  under  the 
New  Jersey  statute  for  materials  furnished  in 
New  Jersey  on  a  contract  made  in  New  York; 
but  in  Baeder  v.  Carnie,  44  N.  J.  L.  208,  it 
was  held  that  there  is  a  lien  for  work  done  in 


New  Jersey,  wherever  the  contract  mighi  be 
made. 

In  The  Celestine,  1  Biss.  (U.  S.)  1,  5  Fed. 
Cas.  No.  2.541,  it  was  held  that  a  state  statute 
did  not  create  a  maritime  lien  because  it  was 
not  confined  to  domestic  vessels  nor  to  con- 
tracts made  on  shore,  and  a  lien  was  not  ex- 
pressly given,  though  the  statute  provided  that 
the  vessel  should  be  liable  and  might  be  sued 
by  name. 

Regulation  of  Commerce.  —  A  statute  of  New 
York  provided  for  discriminating  wharfage 
charges  in  favor  of  boats  plying  on  the  canals 
or  between  the  ports  of  New  York  and  against 
those  plying  between  New  York  and  other 
states.  It  was  held  that  such  charges  were  an 
unconstitutional  burden  on  interstate  com- 
merce, and  that  the  lien  given  by  the  statute  to 
enforce  them  was  void.  Broeck  v.  The  Barge 
John  M.  Welch,  2  Fed.  Rep.  364. 

4.  Jurisdiction  of  State  Courts  Asserted  —  Ala- 
bama.—  Scatcherd  Lumber  Co.  v.  Rike,  113 
Ala.  555,  59  Am.  St.  Rep.  147. 

Illinois.  —  Williamson  v.  Hogan,  46  III.  504; 
The  Tug  Montauk  v.  Walker,  47  111.  335;  The 
Schooner  Norway  v.  Jensen,  52  111.  373;  The 
Tug  Boat  E,  P.  Dorr  v.  Waldron,  62  111.  221, 
14  Am.  Rep.  86. 

Louisiana.  — Grants.  Fiol,  17  La.  158;  South- 
ern Dry  Dock  Co.  v.  Gibson,  22  La.  Ann.  623; 
Southern  Dry  Dock  Co.  v.  Steamboat  J.  D. 
Perry,  23  La.  Ann.  39. 

Massachusetts.  —  Donnell  v.  The  Starlight, 
103  Mass.  227;  Atlantic  Works  v.  The  Tug 
Glide,  157  Mass.  525,  reversed  in  The  Glide,  167 
U.  S.  606. 

Mississippi.  —  Dever  v.  Steamboat  Hope,  42 
Miss.  715,  2  Am.  Rep.  643. 

Missouri.  —  Cavender  v.  Steamboat  Fanny 
Barker,  40  Mo.  235;  Boylan  v.  The  Steamboat 
Victory,  40  Mo.  244;  Hogan  v.  Steamboat 
Minnie,  40  Mo.  264. 

Ohio. — The  Steamboat  Waverly  v.  Cle- 
ments, 14  Ohio  28. 

In  The  Island  City,  I  Lowell  (U.  S.)  375,  it 
was  declared  that  a  statute  for  repairs  gave 
no  jurisdiction  to  the  admiralty,  but  that,  hav- 
ing jurisdiction  of  the  fund,  the  admiralty 
might  recognize  the  lien  given  by  the  local  law. 
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is  to  overthrow  that  presumption.  Some  cases  held  that  the  federal  and  state 
courts  had  concurrent  jurisdiction,  and  that  the  court  which  first  took  posses- 
sion of  the  res  might  maintain  its  jurisdiction  against  the  other  court.1  It  is 
now  settled  that  a  state  legislature  cannot  create  a  maritime  lien  or  confer 
jurisdiction  on  the  state  courts  to  enforce  such  a  lien  by  a  suit  in  rem,  for  the 
original  jurisdiction  to  enforce  such  a  lien  by  that  mode  of  procedure  is  exclu- 
sive in  the  United  States  District  Courts;3  therefore  the  lien  given  by  a  state 
statute  for  repairs  and  supplies  in  the  home  port  cannot  be  enforced  in  rem 
by  the  state  courts,3  but  is  enforceable  in  the  federal  courts  sitting  in  admiralty, 
since  the  contract  is  maritime,4  although  the  statute  is  void  in  so  far  as  it 


1.  Concurrent  Jurisdiction.  —  The  Ship  Roberl 
Fulton,  i  Paine  (U.  S.)  620.  This  doctrine 
was  strengthened  by  the  U.  S.  Act  of  Feb.  26, 
1845,  5  Stat,  at  L.  726,  purporting  to  extend 
the  admiralty  jurisdiction  of  the  federal  courts 
to  the  western  lakes  and  rivers,  for  it  had 
been  supposed  to  be  limited  to  waters  where 
the  tide  ebbs  and  flows.  This  statute  was 
limited  to  vessels  of  twenty  tons  burden  in 
the  coasting  trade;  it  saved  the  right  of  trial 
by  jury  in  all  suits  where  either  party 
should  require  it,  and  also  saved  a  concurrent 
remedy  at  common  law  where  the  common 
law  was  competent  to  give  it,  and  any  con- 
current remedy  which  might  be  given  by  the 
laws  of  the  state  where  the  vessel  was  em- 
ployed. Relying  on  this  statute,  the  state 
courts  have  sometimes  held  that  they  had  con- 
current; jurisdiction  of  proceedings  in  rem  to 
enforce  statutory  home  port  liens.  The  Tug 
Boat  E.  P.  Dorr  v.  Waldron,  62  111.  221,  14 
Am.  Rep.  86;  Thompson  v.  Steamboat  Julius 
D.  Morton,  2  Ohio  St.  26,  50  Am.  Dec.  658. 
Since  the  admiralty  jurisdiction  extends  to  all 
navigable  waters  by  virtue  of  the  Constitution 
of  the  United  States,  whether  they  are  tide 

^waters  or  not,  this  statute  is  inoperative  in- 
so  far  as  it  recognizes  a  jurisdiction  in  rem  in 
the  state  courts.  The  Propeller  Genesee 
Chief  v.  Fitzhugh,  12  How.  (U.  S.)  443. 

2.  The  Belfast,  7  Wall.  (U.  S.)  624. 

3.  Statutory  Lien  for  Repairs,  etc.,  Not  Enforce- 
able in  Rem  in  State  Court.  —  The  Glide,  167  U. 
S.  606,  reversing  Atlantic  Works  v.  The  Tug 
Glide,  157  Mass.  525;  The  Madrid,  \o  Fed. 
Rep.  677;  Murphey  v.  Mobile  Trade  Co.,  49 
Ala.  436;  Crawford  v.  The  Bark  Caroline 
Reed,  42  Cal.  469;  Walters  v.  The  Steamboat 
Mollie  Dozier,  24  Iowa  192,  95  Am.  Dec.  722; 
Marshall  v.  Curtis,  5  Bush  (Ky.)  607;  Hay- 
ford  v.  Cunningham,  72  Me.  128;  Warren  v. 
Kelley,  80  Me.  512;  Archibald  v.  Citizens' 
Bank,  64  Miss.  523;  Bird  v.  The  Steamboat 
Josephine,  39  N.  Y.  19;  Brookman  v.  Hamill, 
43  N.  Y.  554,  3  Am.  Rep.  731;  Vose  v.  Cock- 
croft,  44  N.  Y.  415;  Poole  v.  Kermit,  59  N.  Y. 
554;  The  Steamboat  General  Buell  v.  Long, 
18  Ohio  St.  521;  Steamer  Petrel  v.  Dumont,  28 
Ohio  St.  602,  22  Am.  Rep.  397;  The  Willapa, 
25  Oregon  71;  Campbell  v.  Sherman,  35  Wis'. 
103;  Weston  v.  Morse,  40  Wis.  455. 

4.  Statutory  Lien  Enforceable  in  Rem  Only  in 
Admiralty  Court.  —  The  Lottavvanna,  21  Wall. 
(U.  S.)  558;  The  J.  E.  Rumbell,  i|8  U.  S.  1; 
The  John  Farron,  14  Blatchf.  (U.  S.)  24,  13 
Fed.  Cas.  No.  7,34i;  The  Floating  Elevator 
Hezekiah  Baldwin,  8  Ben.  (U.  S.)  556,  12  Fed. 
Cas.  No.  6,440;  The  Illinois,  2  Flipp.  (U.  S.) 
383,  12  Fed.  Cas.  No.  7-005;  Schuchardt  v. 


The  Angelique,  21  Fed.  Cas.  No.  12,483^; 
Milbourne  v.  Schooner  Daniel  Augusta,  3 
Hughes  (U.  S.)  464,  17  Fed.  Cas.  No.  9.540; 
The  Ferry  Steamer  Norfolk,  etc.,  2  Hughes 
(U.  S.)  123,  18  Fed.  Cas.  No.  10,297;  Phillips  v. 
The  Ship  Thomas  Scattergood,  Gilp.  (U.  S.)  1, 

19  Fed.  Cas.  No.  11,106;  The  Richard  Busteed, 
1  Sprague  (U.  S.)  441,  20  Fed.  Cas.  No.  11,764; 
The  Ship  Robert  Fulton,  1  Paine  (U.  S.)  620, 

20  Fed.  Cas.  No.  11,890;  The  Stephen  Allen, 
Blatchf.  &  H.  Adm.  175,  22  Fed.  Cas.  No. 
13,361;  The  Steamer  Raleigh,  2  Hughes  (U.  S.) 
44,  20  Fed.  Cas.  No.  11,539;  The  Barque  Una- 
dilla,  8  Ben.  (U.  S.)  478,  24  Fed.  Cas.  No. 
14,332;  Weaver  v.  The  S.  G.  Owens,  1  Wall.  Jr. 
(C.  C.)  359,  29  Fed.  Cas.  No.  17,310;  Whittaker 
v.  The  J.  A.  Travis,  7  Chicago  Leg.  N.  275,  29 
Fed.  Cas.  No.  17,599;  White  v.  The  Steamer 
Cynthia,  2  Fed.  Rep.  112,  affirmed  10  Rep. 
232;  The  B.  F.  Woolsey,  7  Fed.  Rep.  108:  The 
Canada,  7  Fed.  Rep.  730;  The  General  Tomp- 
kins, 9  Fed.  Rep.  620;  The  City  of  Salem.  10 
Fed.  Rep.  843;  The  Canary  No.  2,  22  Fed. 
Rep.  532;  The  Wyoming,  35  Fed.  Rep.  548; 
The  Sylvan  Stream,  35  Fed.  Rep.  314;  Aitche- 
son  v.  The  Endless  Chain  Dredge,  40  Fed. 
Rep.  253;  The  Iris,  (C.  C.  A.)  100  Fed.  Rep. 
104,  reversing  88  Fed.  Rep.  902. 

In  Weaver  v.  The  S.  G.  Owens,  I  Wall.  Jr. 
(C.  C.)  359,  29  Fed.  Cas.  No.  17,310,  Grier, 
Circuit  Judge,  rested  the  federal  jurisdiction 
on  the  language  of  the  statute,  which  contem- 
plated action  in  the  federal  courts,  though  pro- 
viding also  for  proceedings  in  the  state  courts. 
This  case  was  decided  in  1849. 

In  The  City  of  Salem,  10  Fed.  Rep.  843,  the 
court  held  that  the  Oregon  statute  gave  to 
laborers  making  repairs  a  lien  for  their  wages, 
irrespective  of  the  state  of  accounts  between 
the  owners  and  the  contractor  who  employed 
the  laborers. 

The  lien  given  by  the  Neiv  York  statute 
attaches,  though  the  claim  be  for  a  running 
account  extending  over  two  months.  The 
Sylvan  Stream,  35  Fed.  Rep.  314. 

In  Wick  v.  The  Schooner  Samuel  Strong, 
Newb.  Adm.  187,  6  McLean  (U.  S.)  587,  29 
Fed.  Cas.  No.  17,607,  it  was  held  that  the 
statute,  to  be  enforced  in  admiralty,  must 
clearly  give  a  lien  and  not  merely  define  the 
liability  of  the  owners. 

Where  void  statutory  proceedings  in  a  state 
court  to  enforce  by  foreclosure  a  lien  given  by 
statute  fix  the  amount  due,  this  finding  is  not 
conclusive  upon  the  federal  courts  when  the 
lien  is  enforced  in  admiralty,  but  it  seems  thai 
it  would  be  conclusive  if  the  statute  provided 
for  a  separate  money  judgment.  The  B.  F. 
Woolsey,  7  Fed.  Rep.  108. 
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attempts  to  confer  on  the  state  courts  jurisdiction  in  rem.1 

(66)  Twelfth  Admiralty  Rule.  —  The  decisions  on  this  subject  arc  in  some  con- 
fusion because  of  the  successive  changes  in  rule  12  in  admiralty.  By  an  act 
passed  Aug.  23,  1842, 2  Congress  authorized  the  Supreme  Court  to  prescribe 
and  regulate  the  forms  and  modes  of  proceeding  in  admiralty,  and  in  1844 
the  court  formulated  the  admiralty  rules.  Rule  12  provided  that  where  the 
local  law  gives  a  lien  for  repairs  and  supplies  or  other  necessaries  furnished 
a  domestic  ship,  the  creditor  might  proceed  to  enforce  it  as  in  the  case  of  a 
foreign  ship.  On  May  I,  1859,  this  rule  was  amended  so  as  to  give  the 
materialman  in  such  a  case  a  remedy  in  personam  only.  On  May  6,  1872,  it 
was  further  amended  so  as  to  provide  that  the  libelant  may  proceed  against 
the  ship  and  freight  in  rem,  or  against  the  master  or  owner  alone  in  personam* 
Under  the  Amendment  of  1859  the  federal  courts  refused  to  enforce  by  proceed- 
ings in  rem  in  admiralty  the  liens  for  repairs  and  supplies  in  the  home  port 
given  by  the  statutes.4 

The  Amendment  of  1872  restored  the  old  practice  as  it  had  existed  before  1859, 5 
but  it  was  at  first  supposed  that  the  effect  was  to  give  a  lien  in  the  home  port 
whether  the  local  law  gave  one  or  not,6  or  that  the  statutory  lien  was  not  a 
true  lien  but  attached  only  from  the  date  of  seizure,7  but  it  is  now  settled  that 
there  is  no  lien  for  repairs  and  supplies  in  the  home  port  unless  given  by  the 
local  statute,  and  that  when  so  given  it  is  enforced  in  admiralty  on  the  same 
footing  as  if  arising  under  the  maritime  law  for  the  same  service  in  a  foreign 
port.8 

Retroactive  Effect  of  Amendments.  —  On  the  theory  that  the  amendments  of  the 
rule  are  mere  regulations  of  process,  they  have  been  held  to  be  retroactive 
and  to  apply  to  all  suits  thereafter  instituted. even  though  the  cause  of  action 
arose  before  the  amendment  was  made.9 

(«•)  Proceedings  in  Rem. — It  is  only  proceedings  in  rem  that  are  forbidden  to 
the  state  courts  in  enforcing  these  statutes.    The  creditor  may  sue  in  per- 

1.  The  Illinois,  2  Flipp.  (U.  S.)  383,  12  Fed.  decided  in  1870,  a  lien  given  by  a  stale  statute 
Cas.  No.  7,005;  The  John  Farron,  14  Blatchf.  was  held  so  far  valid  as  to  secure  the  payment 
(U.  S.)  24,  13  Fed.  Cas.  No.  7,341 ;  The  Sylvan  of  the  claim  out  of  the  proceeds  in  the  regislry 
Slream,  35  Fed.  Rep.  314;  The  Menominie,  36  of  the  court,  afier  the  satisfaction  of  all  liens 
Fed.  Rep.  197.  arising  under  the  maritime  law  and  in  prefer- 
In  Moir  v.  The  Dubuque,  3  Chicago  Leg.  N.  ence  to  a  mortgage. 

145,  17  Fed.  Cas.  No.  9,696,  a  state  statute  5.  The  Lottawanna,  21  Wall.  (U.  S.)  558; 

was  declared  wholly  void  because  it  provided  The  Edith,  94  U.  S.  518. 

only  for  a  proceeding  in  rem  in  the  state  court.  6.  The  Augusta,  5  Am.  L.  T.  Rep.  495,  2 

The  decision  was  rendered  in  1871  when  the  Fed.  Cas.  No.  647;  Gill  v.  The  Continental,  10 

amendment  to  the  I2ih  rule   in  admiralty,  Fed.  Cas.  No.  5,425;  In  re  Kirkland,  12  Am. 

made  in  1859,  was  still  in  force  and  forbade  L.  Reg.  N.  S.  300,  14  Fed.  Cas.  No.  7,842;  The 

proceedings  in  rem  in  the  federal  courts  under  Selt,  3  Biss.  (U.  S.)  344,  21  Fed.  Cas.  No. 

such  statutes.    As  to  rule  12  see  the  next  fol-  12,649;  Taylor  v.  Steamboat  Commonwealth, 

lowing  subdivision  of  this  section.  14  Am.  L.  Reg.  N.  S.  86,  23  Fed.  Cas.  No. 

2.  5  U.  S.  Stat,  al  L.  517.  13,787,  reversing  6  Chicago  Leg.  N.  334,  23 

3.  Adoption  of  Rule  12  and  Amendments  Thereto.  Fed.  Cas.  No.   13,788;  The  Union  Express, 
—  The  Augusta,  5  Am.  L.  T.  Rep.  495,  2  Fed.  Brown  Adm.  537,  24  Fed.  Cas.  No.  14,364. 
Cas.  No.  647;  The  Steamer  Raleigh,  2  Hughes  7.  The  Selt,  3  Biss.  (U.  S.)  344,  21  Fed.  Cas. 
(U.  S.)  44,  20  Fed.  Cas.  No.  11,539.  No.  12,649  (obiter  dictum);  The  Matter  of  Ship 

4.  Effect  of  Amendment  of  1859.  —  The  Edith,  n  Blatchf.  (U.  S.)  451,  8  Fed.  Cas.  No. 
Steamer  St.  Lawrence,  1  Black  (U.  S.)  522,  4,283,  affirmed  on  other  grounds  94  U.  S.  518. 
affirming  Tupper  v.  The  St.  Lawrence,  16  8.  Present  Doctrine  as  to  Statutory  Liens.— 
Leg.  Int.  (Pa.)  317,  24  Fed.  Cas.  No.  14,240;  The  J.  E.  Rumbell,  148  U.  S.  1;  Haslettf.  The 
The  Ship  Adele,  1  Ben.  (U.  S.)  309,  1  Fed.  Enterprise,  19  Int.  Rev.  Rec.  108,  11  Fed.  Cas. 
Cas.  No.  78;  Jackson  v.  Steam  Propeller  No.  6,197;  Russel  v.  The  Asa  R.  Swift,  Newb. 
Kinne,  8  Am.  L.  Reg.  N.  S.  470,  13  Fed.  Cas.  Adm.  553,  21  Fed.  Cas.  No.  12,144. 

No.  7,137;  New  York  Mail  Steamship  Co.  v.  9.  Retroactive  Effect  of  Amendments.  —  The 

The  Baltic,  5  Int.  Rev.  Rec.  3,  18  Fed.  Cas.  Steamer  St.  Lawrence,  1  Black  (U.  S.)  522; 

No.  10,213;  Young  v.  The  Ship  Orpheus,  2  In  re  Kirkland,  12  Am.  L.  Reg.  N.  S.  300,  14 

Cliff.  (U.  S.)  29,  30  Fed.  Cas.  No.  18,169;  The  Fed.  Cas.  No.  7,842.    But  see  contra,  The  Cir- 

Kingston,  23  Fed.  Rep.  200.  cassian,  5  Chicago  Leg.  N.  146,  5  Fed,  Cas.  No. 

In  Francis  v.  The  Harrison,  1  Sawy.  (U.  S.)  2,720a,  affirmed  11  Blatchf.  (U.  S.)  472,  5  Fed. 

353,  2  Abb.  (U.  S.)  74,  9  Fed.  Cas.  No.  5,038,  Cas.  No.  2,726. 
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sonam  in  admiralty,  or  in  rem  in  admiralty,  or  he  may  sue  at  law  in  a  state  or 
federal  court  according  to  circumstances.1  The  common  mark  of  a  proceed- 
ing in  rem  is  that  the  vessel  is  sued  by  name,2  but  this  is  not  conclusive,  for 
the  statute  may  provide  that  she  may  be  sued  by  name,  seized,  and  sold  to 
satisfy  the  claim,  but  if  the  purchaser  does  not  acquire  an  unencumbered  title 
a  court  of  admiralty  has  no  jurisdiction  3  and  an  attachment  of  the  boat  may 
properly  be  made  in  a  suit  at  law.4  If  a  personal  demand  must  be  made  or 
execution  issued  against  the  owners,  the  proceeding  is  in  personam* 

cc  Credit  of  Vessel.  — It  has  already  been  seen  that  the  maritime  law  of  the 
United  States  conclusively  presumes  that  credit  is  not  given  to  the  vessel  for 
repairs  or  supplies  in  the  home  port.6  To  what  extent  this  presumption  is 
affected  by  the  local  statutes  under  consideration,  the  cases  are  not  entirely 
agreed.  One  line  of  decisions  holds  that  the  statutes  merely  render  the  pre- 
sumption rebuttable  or  remove  it  altogether,  so  as  to  require  evidence  that 
credit  was  given  to  the  vessel  and  not  to  the  owner  personally.7  Other  cases 
hold  that  the  statutes  establish  a  conclusive  presumption  that  goods  furnished 
in  the  home  port  were  procured  on  the  credit  of  the  vessel,  so  that  this  fact 
need  not  be  alleged  or  proved.8 

dd.  Strict  Compliance  with  Statute.  —  The  lien  on  a  domestic  vessel  created 
by  a  state  statute  is  enforced  in  admiralty  only  when  it  comes  strictly  within 
the  terms  of  the  statute  9  and  subject  to  all  the  limitations  and  qualifications 


1.  Only  Proceedings  in  Rem  Prohibited  to  State 
Courts. —  Norton  v.  Switzer,  93  U.  S.  355; 
Waggoner  v.  St.  John,  10  Heisk.  (Tenn.)  503. 
See  also  Stewart  v.  Harry,  3  Bush  (Ky.)  438. 

2.  Test  of  Proceedings  in  Rem.  —  Ferran  v. 
Kosford,  54  Barb.  (N.  Y.)  200.  In  this  case  the 
court  said  that  (he  nature  of  the  claim  was 
immaterial. 

3.  The  Celestine,  I  Biss.  (U.  S.)  I,  5  Fed. 
Cas.  No.  2,541. 

Proceedings  by  attachment  under  the  Illi- 
nois statute  are  not  like  libels  in  admiralty, 
but  are  like  ordinary  suits  of  attachment  and 
do  not  interfere  with  prior  liens.  The  Tug 
Boat  E.  P.  Dorr  v.  Waldron,  62  111.  221,  14 
Am.  Rep.  86. 

4.  Attachment  of  Vessel.  —  Norton  v.  Switzer, 
93  U.  S.  355;  Waggoner  v.  St.  John,  10  Heisk. 
(Tenn.)  503,  criticising  Greenlaw  v.  Potter,  5 
Sneed  (Tenn  )  390. 

5.  Necessity  of  Personal  Demand  or  Execution 
Characteristic  of  Proceeding  in  Personam.  —  Mer- 
ritt  v.  Peabody,  40  Ga.  177;  Cape  Fear  Steam- 
boat Co.  v.  Torrent,  46  Ga.  585;  Waggoner  v. 
St.  John,  10  Heisk.  (Tenn.)  503,  criticised  in 
The  Illinois,  2  Flipp.  (U.  S.)  383,  12  Fed.  Cas. 
No.  7,005:  Casey,  etc.,  Mfg.  Co.  v.  Weatherly, 
101  Tenn.  318. 

Where  a  contract  is  made  in  person  by  the 
owner,  residing  in  Kentucky,  for  repairs  in 
Indiana,  and  a  suit  in  equity  is  instituted  in  a 
state  court  therefor,  seeking  judgment  in  per- 
sonam and  in  rem,  and  judgment  is  rendered 
in  personam,  there  is  no  infringement  of  the 
admiralty  jurisdiction.  The  Hyatt  v.  Reitz,  4 
Bush  (Ky.)  395. 

A  decision  by  the  state  courts  that  the  stat- 
ute does  not  create  a  lien  is  binding  on  the 
federal  courts.  Wick  v.  The  Schooner  Samuel 
Strong,  Newb.  Adra.  187,  6  McLean  (U.  S.)  587, 
29  Fed.  Cas.  No.  17,607.  But  see  The  Illinois, 
2  Flipp.  (U.  S.)  383,  12  Fed.  Cas.  No.  7,005. 

6.  See  supra,  this  section,  Vessel  in  Home 
Poit  —  Rule  under  Maritime  Law  —  In  General 


7.  Cases  Holding  that  Statutes  Merely  Remove 
Presumption  or  Render  It  Rebuttable.  —  Taylor 
v.  Steamboat  Commonwealth,  6  Chicago  Leg. 
N.  334,  23  Fed.  Cas.  No.  13  788,  reversed  on 
other  grounds,  14  Am.  L.  Reg.  N.  S.  86,  23 
Fed.  Cas.  No.  13,787;  The  Howard,  29  Fed. 
Rep.  604;  The  Samuel  Marshall,  49  Fed.  Rep. 
754,  affirmed  54  Fed.  Rep.  396;  The  Alvira,  63 
Fed.  Rep.  144;  Lighters  No.  27  and  28,  (C.  C. 
A.)  57  Fed.  Rep.  664;  The  Templar,  59  Fed. 
Rep.  203;  The  Electron,  (C.  C.  A.)  74  Fed. 
Rep  689,  reversing  56  Fed.  Rep.  304;  The 
Westover,  76  Fed.  Rep.  381;  The  Sappho,  89 
Fed.  Rep.  366. 

Under  a  statute  giving  a  lien  for  supplies 
furnished  to  a  vessel,  for  her  use  and  on  her 
credit,  a  lien  arises  for  supplies  furnished  on 
the  master's  order.  The  S.  M.  Whipple,  14 
Fed.  Rep.  354. 

Credit  must  be  given  to  the  vessel  under  the 
New  York  statute.  Van  Pelt  v.  The  Ohio,  28 
Fed.  Cas.  No.  16,870^.  But  the  order  of  a 
prospective  charterer  will  not  bind  her  when 
the  statute  gives  a  lien  only  upon  the  order  of 
the  owner,  master,  charterer,  consignee,  or 
agent.  The  Catherine  Whiting,  (C.  C.  A.)  99 
Fed.  Rep.  445. 

8.  Cases  Holding  that  Statutes  Create  Conclusive 
Presumption  of  Credit  to  Vessel.  —  The  Iris,  (C. 
C.  A.)  100  Fed.  Rep.  104,  reversing  8S  Fed. 
Rep.  902,  on  another  point;  The  Illinois,  2 
Flipp.  (U.  S.)  383,  12  Fed.  Cas.  No.  7,005;  The 
City  of  Salem,  10  Fed.  Rep.  843. 

Under  Oregon  Laws  1876,  p.  9,  ship  carpen- 
ters who  repair  a  vessel  in  the  home  port  have 
a  lien  for  their  wages  whether  they  expressed 
or  intended  a  claim  for  a  lien  or  not.  The 
City  of  Salem,  10  Fed.  Rep.  S43. 

9.  Strict  Compliance  with  Statute  Required.  — 
The  Red  Wing,  14  Fed.  Rep.  S69. 

Where  the  statute  is  limited  to  boats  of  over 
five  tons  burden,  a  sale  in  admiralty  under  a 
libel  which  fails  to  allege  that  the  vessel  ex- 
ceeded five  tons  burden  is  void  as  against  a 
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thereby  imposed,1  whether  as  to  the  amount  of  the  claim,2  the  employment 
of  the  vessel,3  the  persons  making  the  contract,'4  or  the  recording  of  the  claim.6 
But  in  Matters  of  Procedure  the  admiralty  courts  are  controlled  by  their  own 
rules  and  not  by  the  state  statutes,  and  there  is  no  difference  in  the  method 
of  enforcing  liens  given  by  such  statutes  and  those  given  by  the  general 
maritime  law.6 

(5)  Chartered  Vessel —  (a)  Presumption  as  to  Credit.  —  If  a  vessel  is  under  charter- 
part)'  and  supplies  or  repairs  are  furnished  to  her,  the  presumption  as  to 
whether  they  were  furnished  on  her  credit  is  not  affected  by  the  charter- 
party  if  she  remains  in  the  control  of  the  owner  and  is  navigated  by  him,  the 
charterer  merely  hiring  the  use  of  her.7  And  if  the  general  owner  charters  the 
vessel  and  allows  the  charterers  to  have  the  control,  management,  and  pos- 
session of  her  and  thus  to  become  the  owners  for  the  voyage,  he  must  be 
deemed  to  consent  to  a  lien  for  necessary  repairs  and  supplies  furnished  at  a 
foreign  port  for  the  prosecution  and  completion  of  the  voyage.8 

In  Dealing  with  a  Known  Charterer  in  a  Foreign  Port  for  ordinary  supplies  the  same 
rule  prevails  as  if  the  creditor  dealt  with  the  owner,  and  such  supplies  are  pre- 
sumed to  be  upon  the  personal  credit  of  the  charterer  and  not  on  the  credit 
of  the  ship  unless  the  contrary  is  proved,9  and  the  home  port  is  the  residence 


prior  mortgage.    Gould  v.  Jacobson,  58  Mich. 

288. 

1.  Admiralty  Jurisdiction  Subject  to  All  Lim- 
itations Imposed  by  Statute.  —  The  Alida,  Abb. 
Adm.  165,  1  Fed  Cas.  No.  199;  The  Guiding 
Star,  9  Fed.  Rep.  521;  The  Canary  No.  2,  22 
Fed.  Rep.  532;  The  Kingston,  23  Fed.  Rep. 
200;  The  H.  N.  Emilie,  70  Fed.  Rep.  511. 

2.  Amount  of  Claim.  —  Where  the  minimum 
claim  provided  for  by  the  statute  is  fifty  dol- 
lars, interest  must  not  be  computed  to  make 
up  that  sum.  The  Stephen  Allen,  Blatchf.  & 
H.  Adm.  175,  22  Fed.  Cas.  No.  13,361.  But  it 
is  enough  if  the  total  account  exceeds  that 
minimum,  though  each  item  may  be  smaller. 
The  St.  Mary,  2  Blatchf.  (U.  S.)  329,  21  Fed. 
Cas.  No.  12,242. 

3.  Employment  of  Vessel.  —  A  statute  as  to 
vessels  navigating  the  waters  of  the  state  gives 
no  lien  against  one  used  exclusively  between 
the  ports  of  ths  state  and  those  of  foreign 
states.  The  Haytian  Republic,  65  Fed.  Rep. 
120. 

An  act  concerning  vessels  navigating  the 
Alleghany,  Monongahela,  and  Ohio  rivers 
gives  no  lien  on  a  boat  plying  exclusively  on 
the  Beaver  river,  a  tributary  of  the  Ohio. 
Parker  v.  The  Little  Acme,  43  Fed.  Rep  925. 

4.  Persons  Authorized  to  Make  Contract.  — 
Under  the  New  Jersey  statute  the  burden  is  on 
the  lienholder  to  prove  that  the  contract  was 
made  by  one  of  the  persons  named  in  and  au- 
thorized by  the  statute  to  make  it.  Kretzmer 
v.  The  William  A.  Levering,  35  Fed.  Rep.  783. 

As  to  the  provisions  generally  in  this  regard, 
see  the  statutes  of  the  various  states. 

5.  Recording  Claim.  —  Brown  v.  The  Alida, 
13  Leg.  Int.  (Pa.)  369,  4  Fed.  Cas.  No.  1,989; 
The  Julia  L.  Sherwood,  14  Fed.  Rep.  590. 

As  to  the  statutory  requirement  of  recorda- 
tion, see  the  statutes  of  the  various  states. 

6.  Matter  of  Procedure.  —  Davis  v.  A  New 
Brig,  Gilp.  (U.  S.)  473,  7  Fed.  Cas.  No.  3,643; 
The  Richard  Busteed,  1  Spraerue  (U.  S.)  441, 
20  Fed.  Cas.  No.  11,764;  Schuchardt  v.  The 
Angelique,  21  Fed.  Cas.  No.  12,483;/;  Whit- 
lock  v.  The  Barque  Thales,  (U.  S.  Dist.  Ct.)  20 


How.  Pr.  (N.  Y.)  447,  29  Fed.  Cas.  No.  17,578; 
The  Guiding  Star,  18  Fed.  Rep,  263. 

A  provision  that  the  lien  shall  not  be  en- 
forced for  sixty  days  is  inapplicable  to  a  suit 
in  admiralty  to  enforce  it.  The  Richard 
Busteed,  1  Sprague  (U.  S.)  441,  20  Fed.  Cas. 
No.  11,764. 

7.  Presumption  as  to  Credit  of  Vessel  Not 
Affected  by  Charter-Party.  —  Thomas  v.  Osborn, 
19  How.  (U.  S.)  22;  Fox  v.  Holt,  4  Ben.  (U.  S.) 
278;  The  City  of  New  York,  3  Blatchf.  (U.  S.) 
187,  5  Fed.  Cas.  No.  2,758;  The  Bombay,  38 
Fed.  Rep.  512;  The  William  Cook,  12  Fed. 
Rep.  919;  Stephenson  v.  The  Francis,  21  Fed. 
Rep.  715. 

8.  Vessel  under  Management  and  Control  of 
Charterer.  —  Harney  v.  Steamer  Sydney  L. 
Wright,  5  Hughes  (U.  S.)  474,  11  Fed.  Cas. 
No.  6,082a;  The  India,  16  Fed.  Rep.  262, 
affirming  14  Fed.  Rep.  476;  The  Lime  Rock, 
49  Fed.  Rep.  383;  The  Alvira,  63  Fed.  Rep. 
144;  The  George  Farwell,  (C.  C.  A.)  103  Fed. 
Rep.  882. 

In  Rich  v.  Coe,  2  Cowp.  639,  the  owners  of 
a  vessel  were  held  personally  liable  in  assump- 
sit for  cables  furnished  on  the  order  of  a  master 
who  was  also  lessee  under  a  contract  to  have 
sole  control  and  at  his  own  cost  repair,  main- 
tain, etc.  This  was  doubted  in  Westerdell  v. 
Dale,  7  T.  R.  302,  and  in  Webb  v.  Peirce.  1 
Curt.  (U.  S.)  104,  29  Fed.  Cas.  No.  17,320, 
reversing  1  Sprague  (U.  S.)  192,  29  Fed.  Cas. 
No.  17,321,  the  personal  liability  of  the  owner 
under  similar  circumstances  was  denied  by 
Mr.  Jusl ice  Curtis. 

9.  Dealing  with  Known  Charterer  —  Personal 
Credit  Presumed. — -Consolidated  Coal  Co.  v. 
The  Secret,  6  Fed.  Cas.  No.  3.128a;  The  Gen- 
eral Meade,  20  Fed.  Rep.  923;  Neill  v.  The 
Francis,  21  Fed.  Rep.  921;  The  Curlew,  54 
Fed.  Rep.  899;  The  George  Dumois,  66  Fed. 
Rep-  353;  The  Chilian,  58  Fed.  Rep.  697. 

The  Fact  that  the  Creditor  Takes  the  Commercial 
Paper  of  the  Charterer  tends  to  show  that  the 
sale  was  on  his  personal  credit  exclusively, 
especially  if  the  same  thing  has  been  done  in 
other  transactions  with  the  same  boat  and 
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of  the  charterer  if  he  has  exclusive  control  of  the  vessel  and  is  owner  pro  hac 
vice;  1  but  there  is  no  presumption  that  the  materialman  has  knowledge  that 
the  vessel  is  chartered  and  the  home  port  thereby  changed,  so  as  to  relieve 
her  of  an  otherwise  valid  lien.3 

(b)  stipulation  Against  Liens.  —  A  stipulation  in  the  charter-party,  binding  the 
charterer  to  pay  for  all  repairs  and  supplies,  and  prohibiting  him  to  charge 
the  vessel  with  liens,  will  defeat  a  lien  in  favor  of  any  crtdilor  who  furnishes 
necessaries  to  the  ship  after  notice  of  such  stipulation,3  whether  such  notice  is 
actual  or  constructive,  as  in  the  case  where  the  creditor  is  a  stockholder  in  the 
corporation  that  owns  the  vessel^4  or  where  he  holds  his  claim  by  assignment 
from  the  surety  on  a  bond  given  by  the  charterer  to  the  owner  conditioned  to 
guarantee  the  vessel  against  debts  for  supplies.5 

A  Creditor  Who  Has  No  Notice  is  not  bound  by  such  a  stipulation.6  And  even 
if  he  has  notice  the  vessel  may  be  bound  in  circumstances  of  distress  in  a 
foreign  port  for  repairs  or  supplies  necessary  to  enable  her  to  complete  her 
voyage,  or  reach  the  hands  of  her  owners;  7  or  for  the  completion  of  repairs 


with  other  boats  leased  by  the  same  corpora- 
lion.    The  General  Meade,  20  Fed.  Rep.  923. 

1.  Home  Port  —  Residence  of  Charterer.  —  Hill 
v.  The  Golden  Gate,  6  Am.  L.  Reg,  273,  12 
Fed.  Cas.  r\o.  6,491,  affirming  Newb.  Adm. 
308,  12  Fed.  Cas.  No.  6,492;  The  Norman,  6 
Fed.  Rep.  406,  28  Fed.  Rep.  383;  The  Jennie 
B.  Gilkey,  19  Fed.  Rep.  127;  Stephenson  v. 
The  Fiancis,  21  Fed.  Rep.  715;  The  Pirate, 
32  Fed.  Rep.  486;  The  Aeronaut,  36  Fed.  Rep. 
497;  The  Samuel  Marshall,  49  Fed.  Rep.  754, 
affirmed  54  Fed.  Rep.  396.  As  to  what  consti- 
tutes the  home  port  generally,  see  supra,  this 
section,  Vessel  in  Home  Port —  Rule  under 
Maritime  Law  —  What  Is  Home  Port. 

2.  Knowledge  of  Charter-Party  Not  Presumed. 
— The  Cumberland,  30  Fed  Rep.  449.  In  this 
case  the  court  held  that  there  was  a  lien  for 
supplies  furnished  to  the  vessel  while  the 
charterer  was  master,  but  not  after  he  had  ap- 
pointed another  master  and  himself  procured 
supplies  as  charterer.  See  also  The  Samuel 
Marshall,  (C.  C.  A.)  54  Fed.  Rep.  396. 

A  master  who  sails  a  vessel  on  shares  is  not 
Ihe  "  acting  or  managing  owner"  within  the 
meaning  of  U.  S.  Rev.  Stat.,  §  4141,  but  is  a 
charterer.  His  "  usual  residence  "  specified 
in  that  section  is  the  place  where  his  family 
resides,  not  the  port  from  which  he  sails  on 
foreign  voyages.  The  Jennie  B.  Gilkey,  19 
Fed.  Rep.  127. 

3.  Stipulation  Against  Liens  —  Notice  of  Stipu- 
lation. —  The  Kate,  164  U.  S.  458,  affirming  56 
Fed.  Rep.  614;  The  Ferax,  1  Sprague  (U.  S.) 
180,  8  Fed.  Cas.  No.  4,737;  Robinson  v.  The 
Medora,  20  Fed.  Cas.  No.  11,959^;  Swift  v. 
The  Albus,  23  Fed.  Cas.  No.  13,694;  The  Wil- 
liam Cook,  12  Fed.  Rep.  919;  The  New  Cham- 
pion, 17  Fed.  Rep.  816;  Stephenson  v.  The 
Francis,  21  Fed.  Rep.  715;  The  Howard,  29 
Fed.  Rep.  6ot;  The  Cumberland,  30  Fed.  Rep. 
449;  The  Bombay,  38  Fed.  Rep.  512,  affirmed 
Wigton  v.  The  Bombay,  38  Fed.  Rep.  863; 
The  Stroma.  (C.  C.  A.')  53  Fed.  Rep.  281, 
affirming  41  Fed.  Rep.  599;  The  Roanoke,  101 
Fed.  Rep.  298;  The  George  Farwell,  (C.  C.  A.) 
103  Fed.  Rep.  882. 

A  materialman  having  notice  that  the  lessee 
of  a  boat  is  by  the  lease  bound  to  pay  for  sup- 
plies has  no  lien  for  such  supplies  in  the  home 
port  under  Code  Civ.  Pro.  Cal.,  §  813.  The 


Columbus,  5  Sawy.  (U.  S.)  487,  6  Fed.  Cas. 
No.  3,044.  But  explicit  notice  of  such  a  stipu- 
lation must  be  given  or  the  boat  will  not  be 
bound.    The   S.  M.   Whipple,  14  Fed.  Rep. 

354- 

The  Louisiana  statute  (Rev.  Civ.  Code  (1870), 
art.  3274)  provides  thai  no  privilege  shall  have 
effect  against"  third  persons  "  unless  duly  re- 
corded. The  owner  who  has  chartered  his 
vessel  to  another  is  a  "  third  person,"  and  no 
lien  against  the  vessel  exists  by  virtue  of  the 
statute  unless  recorded  as  prescribed.  The 
Cara,  50  Fed.  Rep.  222,  following  Beard  v. 
Chappell,  23  La.  Ann.  694. 

The  agents  of  a  chartered  steamer,  ap- 
parently acling  as  the  agents  of  the  general 
owner,  bind  the  steamer  by  ordering  coal,  un- 
less they  give  notice  that  they  act  as  agents  of 
the  charterer  and  not  of  the  owner.  The 
India,  14  Fed.  Rep.  476,  a/firmed  16  Fed.  Rep. 
262. 

The  same  principle  applies  to  a  contract  for 
the  repair  of  a  vessel,  by  the  terms  whereof  a 
lien  is  prohibited.  A  materialman  with  notice 
of  such  terms  is  not  entitled  to  a  lien  for 
materials  furnished  to  the  contractor.  The 
Sappho,  89  Fed.  Rep.  366. 

4.  Creditor  a  Stockholder  of  Corporation  Owner. 
—  The  Rosalie,  75  Fed.  Rep.  29. 

5.  Post  Steamboat  Co.  v.  Loughran,  12  App. 
Cas.  (D.  C.)  430. 

6.  Creditor  Without  Notice  of  Stipulation.  — 
The  India,  14  Fed.  Rep.  476,  affirmed  16  Fed. 
Rep.  262;  The  Bombay,  38  Fed.  Rep.  512, 
affirmed  Wig  ton  v.  The  Bombay,  38  Fed. 
Rep.  863. 

If  the  agent  of  the  charterer  in  the  presence 
of  the  master  states  that  he  is  the  agent  of  the 
owner  when  ordering  supplies,  and  the  master 
fails  to  give  notice  that  the  vessel  is  not  to 
be  charged,  the  materialman  has  a  lien.  The 
Alfred  Dunois,  76  Fed.  Rep.  586. 

7.  Vessel  iD  Distress.  —  The  City  of  New  York, 
3  Blatchf.  (U.  S.)  187,  5  Fed.  Cas.  No.  2,758; 
The  H.  B.  Foster,  3  Ware  (U.  S.)  165,  n  Fed. 
Cas.  No.  6,291;  The  Monsoon,  1  Sprague  (U. 
S.)  37,  17  Fed.  Cas.  No.  9,716;  Poland  v.  The 
Brig  Spartan;  Ware  (U.  S.)  134,  19  Fed.  Cas. 
No.  11,246;  The  William  Cook,  12  Fed.  Rep. 
919.  See  also  The  Kate,  164  U.  S.  46S;  The 
Valencia,  165  U.  S.  264. 
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begun  before  such  notice  is  given,  at  least  so  far  as  to  put  the  vessel  again 
afloat.1 

Duty  to  Inquire  into  Terms  of  Charter-Party.  —  If  the  circumstances  are  such  as  to 
put  the  materialman  upon  inquiry  as  to  the  existence  and  terms  of  the 
charter,  and  he  fails  to  make  inquiry,  he  has  no  lien.2  Knowledge  that  he  is 
dealing  with  the  charterer  and  not  with  the  owner  is  sufficient  to  charge  him 
with  the  duty  of  inquiring  as  to  stipulations  of  the  kind  under  discussion  ;  3  but 
if  he  is  dealing  with  the  legal  possessor,  who  appears  to  be  the  owner,  he  need 
not  inquire  as  to  the  record  title.4 

(c)  Charterer's  Lien.  —  The  charterers  have  a  lien  for  supplies  furnished  on 
the  order  of  the  master  and  the  credit  of  the  vessel,  if  the  charter-party  con- 
tains an  express  stipulation  to  that  effect.5 

(6)  Vessel  in  Custody  of  Court.  —  When  a  vessel  is  seized  under  legal  pro- 
cess, the  voyage  is  broken  up,  and  thereafter  neither  the  owner,  master,  agent, 
nor  ship's  husband  has  any  authority  to  subject  her  to  a  lien,  and  the  seizure 
is  notice  to  all  the  world  of  the  change  of  control  and  possession,6  and  pre- 
vents any  subsequent  lien,  except  to  provide  for  the  due  care  and  preservation 
of  the  vessel.7  If  the  marshal  allows  the  vessel  to  be  navigated  after  the 
seizure,  there  is  no  lien  for  repairs  and  supplies  thereafter  furnished,  as  against 
the  prior  claims  in  suit,8  unless  the  funds  for  distribution  are  increased  by  the 
net  earnings  of  such  navigation;9  but  this  rule  does  not  apply  when  the 
vessel  continues  in  her  former  employment  and  credit  is  given  to  her  by 
persons  who  are  ignorant  of  the  arrest.10 

c.  Advances  of  Money — (i)  Right  to  Lien  for  Advances  Generally  — 
(a)  Rule  in  England.  — -  Formerly  in  England  an  advance  of  money  to  relieve  the 
necessities  of  the  ship  was  not  recognized  as  a  transaction  upon  which  a  suit 
in  admiralty  could  be  maintained,11  but  this  rule  has  been  altered  by  statute 


1.  Repairs  Commenced  Before  Notice  of  Stipula- 
tion. —  A  charterer  under  a  charier-party  bind- 
ing him  to  keep  the  vessel  in  repair  ordered 
repairs,  representing  himstlf  as  owner,  though 
he  had  only  an  option  to  purchase.  When 
repairs  had  proceedel  so  far  as  to  render  the 
vessel  incapable  of  floating,  the  owner  gave  no- 
tice that  the  vessel  was  noi  to  be  charged  with 
the  repairs.  The  lien  was  sustained  as  to  re- 
pairs thereafter  made  and  necessary  to  float 
her  again.    The  Roanoke,  ioi  Fed.  Rep.  2g8. 

2.  Circumstances  Calling  for  Inquiry.  —  The 
Kate,  164  U.  S.  458,  affirming  56  Fed.  Rep. 
6r4;  The  Valencia,  165  U.  S.  264;  Beinecke  v. 
The  Steamship  Secret,  3  Fed.  Rep.  665;  Neill 
v.  The  Francis,  21  Fed.  Rep.  921;  The  Samuel 
Marshall,  (C.  C.  A.)  54  Fed.  Rep.  3g6;  The 
George  Farwell,  (C.  C.  A.)  103  Fed.  Rep.  882; 
Post  Steamboat  Co.  v.  Loughran,  12  A  pp.  Cas. 
(D.  C.)  430. 

3.  Knowingly  Dealing  with  Charterer.  — 
Beinecke  v.  The  Steamship  Secret,  3  Fed.  Rep. 
665;  Neill  v.  The  Francis,  21  Fed.  Rep.  921. 

4.  Dealing  with  Apparent  Owner.  —  The  Ti is, 
83  Fed.  Rep.  902. 

The  eflect  of  the  Washington  statute  (2  Ball. 
Annot.  Codes  &  Stat.  (1897),  §  5953),  making 
every  contractor  or  person  having  charge,  in 
whole  or  in  part,  of  the  alteration,  repair,  or 
equipment  of  a  vessel,  an  agent  of  the  owner 
to  pledge  the  credit  of  the  vessel,  is  to  relieve 
creditors  who  deal  with  a  charterer  in  posses- 
sion from  the  duty  of  inquiring  as  to  the  terms 
of  the  charter-party.  The  Del  Norte,  90  Fed. 
Rep.  506.  See  also  The  Belle  of  the  Coast, 
(C.  C.  A.)  72  Fed.  Rep.  1019,  construing  Rev. 
Civ.  Code  La.  (1870),  art.  3237. 


Where  the  owner  is  jointly  interested  in  the 
voyage,  sells  tickets  for  passage  thereon,  and 
has  his  office  at  the  same  place  as  the  char- 
terer, a  materialman  who  furnishes  supplies 
on  the  order  of  the  master  without  actual  or 
constructive  notice  of  the  charter  is  entitled  to 
a  lien  though  the  charterers  are  bound  by  the 
charter-party  to  pay  for  such  supplies.  The 
North  Pacific,  (C.  C.  A.)  100  Fed.  Rep.  490. 

5.  Charterer's  Lien.  —  Moore  v.  The  Robilant, 
42  Fed.  Rep.  162. 

6.  Seizure  of  Vessel  under  Legal  Process.  —  The 
Esteban  de  Antunano,  31  Fed.  Rep.  920;  The 
Augustine  Kobbe,  37  Fed.  Rep.  702. 

7.  No  Lien  After  Seizure.  —  The  Augustine 
Kobbe,  37  Fed.  Rep.  702. 

8.  Navigation  of  Vessel  After  Seizure.  —  The 
Grapeshot,  22  Fed.  Rep.  123. 

9.  The  Nebraska,  61  Fed.  Rep.  514. 

10.  Continuation  of  Vessel  in  Former  Employment. 
—  Repairs  on  the  master's  order  give  rise  to 
a  lien  if  the  materialman  did  not  know  that  the 
master  was  in  possession  as  custodian  for  the 
marshal,  even  though  the  repairs  were  greater 
than  were  necessary  for  the  preservation  of 
the  vessel  during  such  custody.  The  Sul- 
tana, Brown  Adm.  35,  23  Fed.  Cas.  No. 
13,603. 

There  is  a  lien  for  obligations  incurred  by  a 
vessel  after  her  arrest  to  persons  who  have  no 
notice  thereof,  if  she  has  been  allowed  by  the 
consent  of  the  parties  to  continue  in  her  usual 
business,  and  neither  the  marshal  nor  his  dep- 
uty is  on  board  or  has  act  ual  possession.  The 
Young  America.  30  Fed.  Rep.  789. 

11.  Lien  for  Advances  Formerly  Not  Allowed  in 
England.  —  The  New  Eagle,  10  Jur.  623;  The 
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as  to  necessaries  furnished  to  a  foreign  ship.1 

(b)  Rule  in  United  States.  —  In  some  of  the  earlier  American  cases  the  English 
rule  was  adhered  to  on  the  ground  that  the  credit  of  the  owner  was  presumed 
to  be  relied  on  to  secure  a  loan  of  money,  where  under  the  same  circumstances 
laborers  and  materialmen  would  be  presumed  to  rely  on  the  credit  of  the  ship,2 
and  it  still  is  true  that  if  the  credit  is  in  fact  exclusively  personal  there  is  no 
lien,  on  the  general  principles  of  the  maritime  law.3 

Advances  to  Discharge  Existing  Liens.  —  But  the  general  rule  in  the  United  States 
is  now  definitely  settled  to  be  that  money  actually  advanced  for  the  purpose 
of  paying  existing  liens,  and  actually  used  for  that  purpose,  gives  the  lender 
a  lien  of  equal  rank  with  those  thereby  discharged,  and  if  the  advance  is  made 
in  a  foreign  port  it  is  presumed  to  be  on  the  credit  of  the  vessel,  just  as  if 
services  had  been  rendered  or  materials  furnished.* 

If  the  Transaction  Is  in  the  Home  Port  the  existence  or  nonexistence  of  a  lien  is 
dependent  on  the  local  law  and  not  on  the  general  maritime  law.5 

Advances  for  Necessary  Disbursements.  — -  The  maritime  law  gives  a  lien  for  money 
supplied  for  the  use  of  a  vessel  and  necessary  to  enable  her  to  proceed  on  her 
voyage,  similar  in  all  its  essential  features  to  maritime  liens  for  other  kinds 
of  necessary  supplies.6    Thus,  a  lien  arises  for  money  advanced  and  used  for 


Vrow  Mina,  Dods.  235;  The  Alexander,  Dods. 
278;  The  Vibilia,  1  W.  Rob.  6. 

1.  English  Statute  Relating  to  Liens  for  Ad- 
vances. —  Stat.  3  &  4  Vict.,  c.  65,  §  6. 

It  was  at  first  thought  that  this  statute 
operated  to  give  a  lien  for  money  advanced  to 
procure  necessaries  lacking  when  the  advance 
was  made,  The  Sophie,  1  W.  Rob.  368;  but  that 
there  was  no  lien  if  the  money  was  loaned  to 
pay  a  bill  for  necessaries  theretofore  supplied, 
The  N.  R.  Gosfabrick,  Swabey  344;  The  Onni, 
Lush.  154. 

An  Advance  of  Money  to  Pay  Off  a  Bottomry 
Bond  for  which  a  ship  is  arrested,  being  made 
under  a  contract  to  pay  off  claims  outstanding 
against  the  ship,  and  outfit  her  for  a  new  voy- 
age, in  consideration  of  receiving  brokerage 
and  the  prepaid  freight  for  the  new  voyage,  is 
not  within  the  statute  and  cannot  be  recovered 
in  the  admiralty  court.    The  Onni,  Lush.  154. 

Money  Advanced  to  Pay  a  General  Average 
Claim  against  a  ship  in  a  port  of  refuge,  there 
having  been  a  jettison  of  a  part  of  the  cargo, 
does  not  give  a  maritime  lien  under  the  Eng- 
lish statute,  because  such  advances  are  not 
necessaries.  The  Aaltje  Willemina,  L.  R.  1 
A.  &  E.  107. 

2.  American  Cases  Following  Former  English 
Rule.  —  Carroll  v.  The  Leathers,  Nevvb.  Adm. 
432,  5  Fed.  Cas.  No.  2,455;  The  Fanny,  8  Fed. 
Cas.  No.  4,637;  The  Hull  of  a  New  Ship,  2 
Ware  (U.  S.)  203,  12  Fed.  Cas.  No.  6,859.  See 
also  The  Canary  No.  2,  22  Fed.  Rep.  532; 
Learned  v.  Brown,  (C.  C.  A.)  94  Fed.  Rep.  876. 

3.  No  Lien  for  Advances  on  Personal  Credit.  — 
The  Canal  Boat  William  A.  Harris,  8  Ben.  (U. 
S.)  210,  29  Fed.  Cas.  No.  17,686;  The  Robertson, 
8  Biss.  (U.  S.)  180,  20  Fed.  Cas.  No.  11,923. 

4.  Lien  for  Advances  to  Discharge  Existing 
Liens.  —  The  Emily  Souder,  17  Wall.  (U.  S.) 
666,  affirming  8  Blatchf.  (U.  S.)  337,  339,  8  Fed. 
Cas.  No.  4,456,  4,457;  The  A.  R.  Dunlap,  r 
Lowell  (U.  S.)  350,  1  Fed.  Cas.  No.  513;  The 
Home,  18  Nat.  Bankr.  Reg.  557,  12  Fed.  Cas. 
No.  6,657;  The  Tangier,  2  Lowell  (U.  S.)  7,  23 
Fed.  Cas.  No.  13  744;  The  Union  Express, 
Brown  Adm.  537,  24  Fed.  Cas.  No.  14,364; 
The  Guiding  Star,  9  Fed.  Rep.  521,  18  Fed. 


Rep.  263;  Bradley  v.  Cargo  of  Lumber,  29 
Fed.  Rep.  648;  Nippert  v.  The  Williams,  42 
Fed.  Rep.  533,  reversing  39  Fed.  Rep.  823; 
Gillingham  v.  Charleston  Tow-boat,  etc.,  Co., 
40  Fed.  Rep.  649. 

Money  borrowed  to  pay  a  bill  stands  in  the 
same  relation  to  a  vessel  as  the  bill  paid.  If 
that  was  a  lien,  so  is  the  new  debt,  but  not 
otherwise.  The  Cumberland,  30  Fed.  Rep. 
449;  The  Arctic,  75  Fed.  Rep.  601. 

Advances  of  money  are  liens  if  they  are  ad- 
vanced on  the  credit  of  the  vessel  to  pay  liens 
and  are  actually  used  for  that  purpose.  The 
Wyoming,  36  Fed.  Rep.  493. 

The  fact  that  the  master  used  a  part  of  the 
money  advanced  to  pay  liens  in  the  payment 
of  claims  which  were  not  secured  by  liens 
does  not  defeat  the  lien  for  the  sum  so  ad- 
vanced. Southern  Bank  v.  The  Alexander 
McNeil,  20  Int.  Rev.  Rec.  176,  22  Fed.  Cas. 
No.  13,186. 

Subrogation.  —  An  advance  to  free  a  vessel 
from  liens  gives  a  lien  though  the  lender  is  not 
a  materialman  and  has  no  other  rights.  Sub- 
rogation is  not  dependent  on  the  pre-existing 
rights  of  the  lender.  The  Tangier,  2  Lowell 
(U.  S.)  7,  23  Fed.  Cas.  No.  13,744,  disapproving 
the  reasoning  of  The  Larch,  2  Curt.  (U.  S)  427, 
14  Fed.  Cas.  No.  8,085. 

5.  Advances  in  Home  Port  —  Lien  under  Local 
Statutes.  —  The  General  Tompkins,  9  Fed.  Rep. 
620  (construing  the  Missouri  statute);  The  City 
of  Salem,  31  Fed.  Rep.  616  (construing  the 
Oregon  statute). 

The  Louisiana  Statute  gives  no  lien  for  ad- 
vances of  money  at  the  home  port.  The 
Canary  No.  2,  22  Fed.  Rep.  532;  Learned  v. 
Brown,  (C.  C.  A.)  94  Fed.  Rep.  876.  And  see 
the  various  local  codes  and  statutes  in  the 
United  States. 

As  to  the  rule  that  the  general  maritime  law 
gives  no  lien  for  repairs  and  supplies  in  the 
home  port,  see  supra,  this  section,  Repahs  and 
Supplies —  Vessel  in  Home  Port. 

6.  Necessary  Disbursements  in  General.  —  The 
Evangel,  94  Fed.  Rep.  680. 

Average.  —  Money  advanced  to  pay  a  general 
average  claim  against  a  ship  in  a  port  of 
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repairs  and  for  the  purchase  of  necessary  supplies,  though  the  supplies  had 
not  been  purchased,  and  therefore  no  old  lien  existed  at  the  time  the  advance 
was  made.1  So,  too,  there  is  a  lien  for  advances  to  pay  the  wages  of  seamen  2 
or  for  the  release  of  the  vessel  from  seizure,3  or  to  prevent  a  threatened 
seizure  4  though  this  was  formerly  doubted;5  but  if  the  vessel  is  released  on 
bond,  and  the  surety  finally  pays  the  amount  decreed  against  her,  he  is  not 
subrogated  to  the  original  lien,  for  the  transaction  is  not  a  continuous  one. 
When  the  bond  is  substituted  the  original  lien  ceases  and  the  surety  assumes 
only  a  conditional  obligation,  for  which  he  has  no  claim  against  the  vessel,  and 
when  he  pays  the  money  it  is  for  the  benefit  of  the  owner  personally.6 

(2)  Lien  for  Advances  by  Master.  —  In  England,  before  the  enactment  of 
the  statutes  giving  the  masters  of  vessels  a  lien  for  their  disbursements,  it  was 
held  that  there  was  no  such  lien  under  the  maritime  law;  and  in  the  United 
States  the  doctrine  of  the  English  cases  was  adopted  and  the  existence  of  a 
lien  under  the  maritime  law  in  favor  of  the  master  of  a  vessel  for  his  dis- 
bursements was  denied,  though  there  was  some  conflict  of  authority  on  this 
point.7 

(3)  Lien  for  Advances  by  Agent.  —  The  general  agent  of  a  ship  ordinarily 
has  no  lien  for  his  advances  on  her  account,  because  they  are  presumably 


refuge,  there  having  been  a  jettison  of  a  part 
of  the  cargo,  is  a  maritime  lien.  The  Dora, 
34  Fed.  Rep.  343. 

After  Condemnation.  —  Money  advanced  by 
an  agent  for  the  preservation  of  a  ship  after 
condemnation,  to  put  her  in  a  condition  for  sale 
as  a  condemned  vessel,  gives  a  lien.  The  Dora, 
34  Fed.  Rep.  343. 

General  Purposes.  — An  advance  of  money  to 
a  boat  for  its  general  purposes  is  not  maritime, 
and  there  is  no  lien  therefor  under  the  mari- 
time law,  The  Guiding  Star,  18  Fed.  Rep.  263; 
nor  under  the  statute  of  Pennsylvania  (Act 
April  20,  1858)  for  a  loan  in  the  home  port, 
Dalzell  v.  The  Daniel  Kaine,  31  Fed.  Rep. 
746. 

Advances  to  Crew.  —  There  is  no  lien  on  a 
ship  for  advances  made  to  the  crew  without 
the  knowledge  of  the  master.  The  Solveig, 
(C.  C.  A.)  103  Fed.  Rep.  322. 

Purchase  of  Vessel.  —  There  is  no  lien  for 
money  advanced  for  the  purchase  of  a  vessel 
sold  by  her  master  in  a  foreign  port.  The 
Brig  Sarah  Harris,  7  Ben.  (U.  S  )  177,  21  Fed. 
Cas.  NTo  12,346. 

1.  Advances  for  Repairs  and  Supplies.  —  The 
Emily  Souder,  17  Wall.  (U.  S.)  666,  affirming  8 
Blatchf.  (U.  S.)  339  8  Fed.  Cas.  No.  4,457; 
Collins  v.  The  Steamboat  Ft.  Wayne,  1  Bond 
(U.  S.)  476,  6  Fed.  Cas.  No.  3,012;  The  Brig 
Sarah  Harris,  7  Ben.  (U.  S.)  28,  21  Fed.  Cas. 
No.  12,345;  The  Ellen  Holgate,  30  Fed.  Rep. 
125;  The  Wyoming,  36  Fed.  Rep.  493;  The 
Augustine  Kobbe,  39  Fed.  Rep.  559;  The  Lime 
Rock,  49  Fed.  Rep.  383;  Thomas  v.  Osborn,  ig 
How.  (U.  S.)  22;  The  Woodland,  104  U.  S. 
180;  The  Bark  J.  F.  Spencer,  5  Ben.  (U.  S.) 
151,  13  Fed.  Cas.  No.  7,316;  The  Solis,  35 
Fed.  Rep.  545. 

The  fact  that  an  advance  on  the  pledge  of 
freight  bills  or  bills  of  lading  was  made  "  to 
disburse  the  ship  "  is  insufficient  to  prove  that 
it  was  made  for  necessaries.  The  Schooner 
Lucia  B.  Ives,  10  Ben.  (U.  S.)66o,  15  Fed.  Cas. 
No.  8,590. 

Advances  to  Master  for  Individual  Purposes.  — ■ 
According  to  the  principle  stated  in  the  text, 


there  is  no  lien  for  an  advance  to  the  master 
for  his  own  purposes.  The  Augustine  Kobbe, 
37  Fed.  Rep.  696. 

2.  Lien  for  Advances  to  Pay  Wages  of  Seamen. 

—  Southern  Bank  v.  The  Alexander  McNeil, 
20  Int.  Rev.  Rec.  170,  22  Fed.  Cas.  No.  13,186; 
The  Tangier,  2  Lowell  (U.  S.)  7,  23  Fed.  Cas. 
No.  13,744;  The  Dora,  34  Fed.  Rep.  348;  The 
Augustine  Kobbe,  37  Fed.  Rep.  696;  The 
Aina,  40  Fed.  Rep.  269. 

3.  Advances  for  Release  of  Vessel  from  Seizure. 

—  The  Isaac  May,  21  Fed.  Rep  687;  The 
Menominie,  36  Fed.  Rep.  197. 

Release  from  Common-law  Attachment.  —  An 
advance  to  release  a  vessel  from  an  attach- 
ment in  a  suit  at  common  law  against  the 
owners  personally,  for  a  deht  which  was  not  a 
claim  against  the  vessel,  gives  no  maritime 
lien  on  the  vessel.  The  A.  R.  Dunlap,  1  Low- 
ell (U.  S.)  3^0,  1  Fed.  Cas.  No.  513. 

4.  Advances  to  Prevent  Threatened  Seizure.  — 
The  Augustine  Kobbe,  37  Fed.  Rep.  696.  On 
appeal  the  decree  in  this  case  was  modified  by 
the  Circuit  Court  (39  Fed.  Rep.  559),  but  no 
opinion  was  expressed  on  this  point. 

A  Guaranty  of  Letters  of  Credit  Whereby  a  Seiz- 
ure Is  Prevented,  and  which  the  guarantor 
subsequently  makes  good,  if  made  upon  an 
express  contract  for  a  lien  on  the  freight  alone, 
gives  no  maritime  lien  on  the  vessel.  The 
Allianca,  63  Fed.  Rep.  726,  affirmed  72  Fed. 
Rep.  793,  petition  for  certiorari  denied  by  the 
Supreme  Court  without  opinion,  163  U.  S.  690. 
Neither  is  there  an  equitable  lien  therefor. 
The  Advance,  (C.  C.  A.)  72  Fed.  Rep.  791. 

5.  The  Boston,  Blatchf.  &  H.  Adm.  309,  3 
Fed.  Cas.  No.  1,669;  Janney  v.  The  Belle  Lee, 
12  Int.  Rev.  Rec.  123,  13  Fed.  Cas.  No.  7,211. 

6.  Vessel  Released  on  Bond  —  Surety  Not  En- 
titled to  Lien.  —  The  Robertson,  8  Biss.  (U.  S.) 
180,  20  Fed.  Cas.  No.  11,923.  See  also  Nip- 
pert  v.  The  J.  B.  Williams,  42  Fed.  Rep.  533, 
reversing  39  Fed.  Rep.  823. 

7.  Lien  for  Advances  by  Master.  —  For  a  full 
discussion  as  to  the  right  of  masters  of  vessels 
to  a  iien  for  disbursements  made  by  them,  see 
the  title  Masters  of  Vessels. 
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made  on  the  exclusive  personal  credit  of  the  owners;1  but  it  is  otherwise  if 
his  agency  is  merely  a  means  of  securing  his  rights  as  mortgagee,  in  which 
case  he  has  the  same  lien  a  stranger  would  have  and  is  equitably  subrogated 
to  the  liens  paid  by  him.2 

d.  SERVICES  TO  VESSEL  —  (i)  Seamen  and  Officers  —  Seamen.  —  The  mari- 
time law  has  always  accorded  to  seamen,  as  an  incident  of  the  employment, 
a  lien  on  both  the  ship  and  the  freight  for  their  wages,  whether  the  contract 
of  hiring  is  by  the  owner  of  the  vessel  or  by  a  charterer,  and  this  policy  of  the 
maritime  law  is  embodied  in  the  statutes  of  both  England  and  the  United 
States.    This  matter  will  be  fully  treated  in  another  part  of  this  work.3 

Master  of  Vessel,  —  Under  the  maritime  law  the  master  of  a  vessel  has  no  lien 
for  his  wages,  but  he  is  given  a  lien  by  statute  in  England,  and  statutes  to  the 
same  effect  have  been  enacted  in  some  of  the  states  of  the  Union.4 

Subordinate  Officers.  —  The  subordinate  officers  of  a  vessel  all  have  a  seaman's 
lien  for  their  wages.  The  authorities  all  agree  that  there  is  absolutely  no  dis- 
tinction between  the  lien  given  to  the  common  sailor  and  that  given  to  officers 
of  the  vessel  other  than  the  master.  Thus  a  lien  for  wages  attaches  in  favor 
of  the  mate,5  engineer,®  and  purser,7  but  the  physician  of  a  vessel  has  been 
held  to  have  no  lien.8 

(2)  Ship's  Husband,  Brokers,  and  Stevedores.  —  A  Ship's  Husband,  who  is  the 
general  agent  of  the  owners  with  respect  to  the  ship,9  has  no  lien  for  his 
services,10  nor  has  he  the  power  to  give  a  lien  on  the  freight  without  special 
authority.11 

an  annual  salary,  was  not  allowed  a  lien  for 
his  services. 

Where  the  Engineer  Is  Part  Owner  of  a  vessel 
he  cannot  be  allowed  his  lien  as  against  cred- 
itors having  liens  for  debts  for  which  he  may 
be  personally  liable  jointly  with  other  owners. 
Pelrie  v.  The  Steam-Tug  Coal  Bluff  No.  2,  3 
Fed.  Rep.  531.  The  decision  was  based  on 
equitable  grounds. 

7.  A  Purser  hired  for  a  year  on  a  vessel  mak- 
ing regular  trips  between  ports  has  a  lien  for 
his  wages  for  the  entire  year,  and  may  enforce 
it  before  the  end  of  that  year  if  discharged 
without  cause.  The  Wanderer,  20  Fed.  Rep. 
655. 

But  a  clerk  of  a  steamboat  who  has  a  one- 
half  interest  in  the  boat  cannot  have  a  lien  for 
wages.  Logan  v.  Steamboat  vEolian,  1  Bond 
(U.  S.)  267,  15  Fed.  Cas.  No.  8,465. 

8.  Physician  Held  Not  Entitled  to  Lien.  —  Gard- 
ner v.  The  Ship  New  Jersey,  1  Pel.  Adm.  223, 
9  Fed.  Cas.  No.  5,233.  Compare  The  Lord 
Hobart,  2  Dods.  100. 

9.  Ship's  Husband  Defined.  —  See  Ship's  Hus- 
band. 

10.  Ship's  Husband  Not  Entitled  to  Lien  for  Serv- 
ices.—  The  Queen  of  St.  John's,  31  Fed.  Rep. 
24;  The  Jennie  B.  Gilkey,  20  Fed.  Rep.  161; 
The  Bark  Joseph  Cunard,  Olc.  Adm.  120,  13 
-Fed.  Cas.  No.  7,535. 

Special  Agent.  —  No  lien  is  allowed  by  the 
general  admiralty  law  for  services  of  an  agent 
employed  by  a  charterer  to  solicit  freight ;  such 
services  are  not  maritime.  The  Crystal 
Stream,  25  Fed.  Rep.  575. 

Clerk.  —  A  clerk  employed  cn  shore  to  keep 
accounts  of  a  vessel  has  no  lien  for  his  wages. 
Dalzell  v.  The  Daniel  Kaine,  31  Fed.  Rep. 
746. 

11.  Ship's  Husband  Cannot  Give  Lien  on  Freights 
Without  Special  Authority.  —  The  Ole  Oleson, 
20  Fed.  Rep.  384.    And  see  Ship's  Husband. 


1.  Agent  of  Vessel  Not  Entitled  to  Lien  for  Ad- 
vances.—  The  Larch,  2  Curt.  (U.  S.)  427,  14 
Fed.  Cas.  No.  8,085;  The  Tangier,  2  Lowell 
(U.  S.)  7,  23  Fed.  Cas.  No.  13,744;  The  J.  C. 
Williams,  15  Fed.  Rep.  558;  The  Esteban  de 
Antunano,  31  Fed.  Rep.  920;  The  Raleigh,  32 
Fed.  Rep.  633;  The  Sarah  J.  Weed,  2  Lowell 
(U.  S.)  555,  21  Fed.  Cas.  No.  12  350;  Seaver  v. 
The  Thales,  21  Fed.  Cas.  No.  12,594. 

2.  Mortgagee  as  Agent.  —  The  J.  C.  Williams, 
15  Fed.  Rep.  558. 

3.  See  the  title  Seamen. 

4.  For  a  Full  Discussion  ot  the  subject  referred 
to  in  the  text,  see  the  title  Masters  of  Ves- 
sels. 

5.  Subordinate  Officers  —  Mate  Entitled  to  Lien 
for  Wages.  —  Alleson  v.  Marsh,  2  Vent.  181; 
Hook  v.  Moreton,  1  Ld.  Raym.  397;  Baily  v. 
Grant,  1  Ld.  Raym.  632;  The  Lord  Hobart,  2 
Dods.  100;  The  Steamer  May  Queen,  1  Sprague 
(U.  S.)  588,  16  Fed.  Cas.  No.  9,360. 

The  sailing  master  of  a  yacht,  the  owner 
being  aboard  as  master,  has  a  lien  for  his 
wages.    The  Carlotta,  30  Fed.  Rep.  378. 

Though  the  Mate  Succeeds  to  the  Command  of 
the  Vessel  through  the  death  of  his  superiors  or 
otherwise,  yet  his  lien  for  his  wages  earned  as 
mate  contin ues.  The  Schooner  Leonidas,  Olc. 
Adm.  12,  15  Fed.  Cas.  No.  8,262. 

And  it  has  been  held  that  though  the  mate 
has  succeeded  to  the  command  of  the  vessel, 
he  may  nevertheless  sue  for  his  wages  as  mate 
for  the  whole  trip.  The  Favourite,  2  C.  Rob. 
232;  The  Batavia,  2  Dods.  500;  The  Brig 
Blohm,  1  Ben.  (U.  S.)  228,  3  Fed.  Cas.  No. 
i,55°- 

6.  Lien  of  Engineer  for  Wages.  —  The  Steamer 
May  Queen,  1  Sprague  (U.  S.)  588,  16  Fed. 
Cas.  No.  9,360;  The  Louie  Dole,  14  Fed  Rep. 
862;  The  International,  30  Fed.  Rep.  375. 

But  in  The  Murphy  Tugs,  28  Fed.  Rep.  429, 
the  chief  engineer  of  a  line  of  vessels,  having 
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Ship  Brokers  and  Stevedores,  in  the  exercise  of  their  respective  callings,  rentier 
services  which  are  generally  of  a  maritime  nature  and  for  which,  under  the 
maritime  law,  they  have  a  lien,  if  they  rendered  the  services  on  the  credit  of 
the  vessel  and  not  on  the  personal  credit  of  the  owner.1 

(3)  Other  Services  —  Pilotage,  Salvage,  etc.  — Other  maritime  services  for 
which  a  lien  is  given  by  the  maritime  law  are  pilotage,  salvage,  towage,  and 
wharfage,  all  of  which  will  be  fully  treated  in  other  parts  of  this  work.2 

Lockage  in  a  public  navigable  river  is  a  subject  of  a  maritime  nature  for  which 
a  lien  arises  under  the  maritime  law.3 

e.  Safe  Carriage  and  Freight.  —  A  ship  which  receives  goods  for 
carriage  is  held  to  a  carrier's  responsibility,  to  wit,  to  deliver  them  safely  or  to 
account  for  them.  In  admiralty,  in  addition  to  the  remedy  in  personam,  the 
liability  for  safe  carriage  is  enforced  by  giving  the  shipper  a  lien  on  the  vessel, 
if  the  goods  are  not  delivered  safely.  And,  reciprocally,  the  vessel  has  a 
lien  on  the  goods  for  the  freight  earned  in  carrying  them.  These  reciprocal 
liens  for  safe  carriage  and  freight  have  already  been  fully  treated  in  this  work.4 

f.  DEMURRAGE.  —  Just  as  the  vessel  is  liable  for  delay  in  delivering  the 
cargo,  so  there  is  a  lien  on  the  cargo  demurrage,  which  is  an  allowance  or 
compensation  for  delay  occasioned  by  the  shipper  in  the  loading  or  unloading 
of  the  vessel.  The  lien  for  demurrage  is  not  a  pure  maritime  lien,  but  is 
merely  a  possessory  lien  which  the  maritime  law  enforces  by  a  proceeding 
in  rem* 

g.  General  Average.  —  The  master  has,  by  law,  a  lien  on  the  goods  of 
all  the  shippers  for  their  proportionate  share  in  the  general  average  contribu- 
tion, and  this  lien  he  may  exercise  in  behalf  of  either  the  shipowner  or  the 
shippers,  by  refusing  to  deliver  the  goods  to  the  consignee  without  payment 
or  security.6 

VII.  Liens  Ex  Delicto  —  1.  In  General.  —  A  maritime  lien  attaches  to  a 
vessel  for  damages  resulting  from  a  maritime  tort,7  and  this  lien  is  good 
against  the  res  -into  whosesoever  hands  it  may  come,  even  in  those  of  a  pur- 
chaser in  good  faith  and  without  notice.8  Thus  a  lien  may  arise  for  damages 
caused  by  a  collision9  or  by  negligent  towage.10    So,  too,  the  conversion  by 

1.  Lien  of  Ship  Brokers  and  Stevedores.  —  For  a  extend  to  an  increase  of  value  caused  by  re- 
full  discussion  as  to  the  liens  of  ship  brokers  pairs  after  the  tort  was  committed.  The  St. 
and  stevedores,  respectively,  on  account  of  Olaf,  L.  R.  2  A.  &  E.  360,  38  L.  J.  Adm.  41. 
services  rendered  by  them,  see  the  titles  Ship  But  in  The  Aline,  1  W.  Rob.  120  (decided  in 
Brokers;  Stevedores.  1839),  it  was  said  that  the  lien  extended  to  such 

2.  See  the  several  titles  Pilots;  Salvage;  increased  value  if  such  repairs  were  made  by 
Towage  —  Tugs  and  Tows;  Wharves  and  the  owner,  or  by  a  stranger  with  notice  of  the 
Wharfingers.  tort. 

3.  Lockage. —  Monongahela  Nav.  Co.  v,  8.  Lien  Not  Affected  by  Transfer  of  B.es. —  The 
Steam  Tug  Bob  Connell,  1  Fed.  Rep.  218.  Bold  Buccleugh,  7  Moo.  P.  C.  267,  affirming  3 
In  this  case  the  general  principle  stated  in  the  W.  Rob.  220;  The  Avon,  Brown  Adm.  170,  2 
text  was  declared,  but  the  lien  was  denied  on  Fed.  Cas.  No.  680.  The  dictum  of  Dr.  Lush- 
the  ground  that  the  particular  service  was  ington  in  The  Volant,  1  W.  Rob.  384,  that  the 
rendered  in  the  home  port.  right  to  arrest  the  ship  is  only  a  security  for 

4.  See  the  title  Contracts  of  Affreight-  the  claim  and  not  a  true  lien,  is  doubted  and 
ment  and  Charter-Parties,  vol.  7,  p.  266  criticised  in  The  Bold  Buccleugh,  7  Moo.  P. 
et  seq.  C.  267,  affirming  3  W.  Rob.  220. 

5.  Lien  for  Demurrage.  —  For  a  full  discus-  9.  Lien  for  Damages  Caused  by  Collision.  —  The 
ston  as  to  the  lien  for  demurrage,  see  the  title  Bold  Buccleugh,  7  Moo.  P.  C.  267;  Currie  v. 
Demurrage,  vol.  9.  p.  269.  M'Knight,  (1897)  A.  C.  97;  The  Siren,  7  Wall. 

6.  General  Average  Lien.  —  See  the  title  Gen-  (U.  S.)  152.    And  see  the  title  Navigation, 
erai.  Average,  vol.  14,  p.  1000.  Liability  of  Cargo.  —  A  collision  lien  does  not 

7.  Lien  for  Damages  Occasioned  by  Maritime  extend  to  the  cargo,  even  though  the  cargo  be- 
Torts.  —  The  Siren,  7  Wall.  (U.  S.)  152;  The  longs  to  the  vessel  at  fault.  The  Victor,  Lush. 
John  G.  Stevens,  170  U.  S.  113.  72;  The  Bristol,  29  Fed.  Rep.  867. 

As  to  What  Constitutes  a  Maritime  Tort,  see  But  the  Freight  Is  Liable,  and  to  enforce  the 

the  title  Admiralty  Jurisdiction,  vol.  1,  p.  liability  the  cargo  may  be  detained.  The 

656.  Roecliff.  L.  R.  2  A  &  E.  363. 

Extent  of  Lien.  —  The  lien  goes  to  the  full  ex-  10.  Lien  for  Negligent  Towage.  —  A  claim  by 

tent  of  the  owner's  interest  in  the  vessel.    The  a  tow  against  its  tug  for  damages  to  the  tow 

Aline,  1  W.  Rob.  120.    It  does  not  ordinarily  caused  by  coming  into  collision  with  a  third 
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the  master  of  goods  shipped  on  the  vessel  is  a  tort  which  gives  rise  to  a  mari- 
time lien.1  And  a  stevedore  who  is  injured  by  a  defect  in  the  appliances  of 
a  ship  has  a  lien  on  her,  though  he  was  employed  by  an  independent  con- 
tractor, because  the  owner  is  under  the  same  obligations  to  him  as  to  the 
contractor.3 

Liability  of  Vessel  Owned  by  Government.  —  If  the  vessel  in  fault  belongs  to  the 
government,  a  claim  for  damages  exists  equally  as  if  the  vessel  were  owned  by 
a  private  individual,  though  for  reasons  of  public  policy  such  claim  cannot 
ordinarily  be  enforced  by  a  direct  proceeding  against  it.  But  if  the  govern- 
ment institutes  a  proceeding  in  rem  against  the  vessel,  e.  g.,  a  proceeding  for 
condemnation  and  sale  as  a  prize  taken  in  war,  it  then  becomes  subject  to 
the  jurisdiction  of  the  court,  and  a  libel  may  be  filed  against  it  for  a  tort 
committed  previously.3 

2.  Death  by  Wrongful  Act.  —  There  is  no  lien  under  the  general  maritime 
law  for  the  death  of  a  human  being  by  the  wrongful  act  of  another,4  nor  even 
a  right  of  action  in  personam? 

Statutes  Giving  Right  of  Action.  —  Whether  a  court  of  admiralty  has  jurisdiction 
of  the  statutory  cause  of  action  for  death  resulting  from  the  wrongful  act, 
neglect,  or  default  of  another  has  been  considered  in  another  part  of  this  work.6 

Lien  Given  by  Statute.  —  If,  on  the  other  hand,  the  statute  expressly  gives  a 
lien  for  the  injury,  the  lien  is  enforceable  in  admiralty  so  far  as  concerns  torts 
committed  within  the  jurisdiction  of  the  state,7  but  if  the  wrong  is  done  on 
the  high  seas  the  state  statutes  are  wholly  without  effect  thereon  and  can  give 
no  rights  in  admiralty  either  in  rem  or  in  personam,**  and  the  legislation  of  a 
foreign  country  to  which  the  ship  belongs  is  equally  ineffective  in  the  federal 
courts.9 

VIII.  Priorities  —  1.  General  Principles.  —  The  maxim  qui  prior  est  tempore, 
potior  est  jure,  which  governs  the  priority  of  liens  in  the  courts  of  common 
law,  is  not  applicable  to  maritime  liens.  The  general  principle  in  admiralty  is 
that  services  should  be  compensated  in  the  order  in  which  they  have  con- 
tributed to  the  safety  and  preservation  of  the  vessel,  or  otherwise  advanced 
the  interests  of  maritime  commerce.10 

vessel  through  the  negligence  of  the  lug,  is  a  The  North  Cambria,  39  Fed.  Rep.  615,  40  Fed. 
claim  in  tort  standing  on  exactly  the  same      Rep.  656. 

ground  as  a  claim  of  the  third  vessel  against  6.  See  the  title  Admiralty  Jurisdiction, 
the  tug  for  damages  done  to  it.    The  John  G.      vol.  r,  p.  658. 

Stevens,  170  U.  S.  113.  6.  See  the  titles  Admiralty  Jurisdiction, 

And  see  generally  the  title  Towage  —  Tugs  vol.  1,  p.  658;  Death  by  Wrongful  Act,  vol. 
and  Tows.  8,  p.  884. 

1.  Liability  of  Vessel  Owned  by  Government.  —  7.  Lien  Expressly  Given  by  Statute  Held  En- 
The  Siren,  7  Wall.  (U.  S.)  152,  in  which  it  was  forceable  in  Admiralty.  —  The  Oregon,  45  Fed. 
held  that  a  vessel  in  possession  of  a  prize  crew  Rep.  62  (Oregon  statute);  The  Willamette,  (C. 
of  ihe  United  States  Navy  was  liable  in  rem  C.  A.)  70  Fed.  Rep.  874,  affirming  59  Fed.  Rep. 
for  a  tortious  collision  committed   while  in      797  ( Washington  stal  ute). 

such  possession,  and  that  the  lien  should  be  And  see  the  various  local  codes  and  statutes 
paid  out  of  the  proceeds  before  distribution  to      in  the  United  States. 

the  captors.  8.  "Wrongful  Act  Done  on  High  Seas.  —  Rundell 

2.  Conversion  by  Master  of  Goods  Shipped  on  v.  La  Campagnie  Generale  Transatlantique, 
Vessel.  —  The  Escanaba,  96  Fed.  Rep.  252.  (C.  C.  A.)  100  Fed.  Rep.  655,  affirming  94  Fed. 

Refusal  to  Give  Bill  of  Lading.  —  There  is  a  Rep.  366.  This  case  grew  out  of  the  disaster 
maritime  lien  against  a  vessel  for  the  master's  to  the  French  steamer  La  Bourgogne  in  1898. 
refusal  to  give  the  shipper  a  bill  of  lading,  As  a  result  of  the  decision  the  American  Bar 
when  the  goods  were  shipped  to  be  paid  for  Association,  at  its  annual  meeting  in  1900,  ap- 
on  delivery  and  in  the  name  of  the  vendee,  to  proved  a  bill  introduced  into  Congress  (56th 
whom  a  bill  of  lading  was  first  given  and  Cong.,  1st  sess.,  House,  No.  9197)  to  grant  to 
who  absconded.  The  Ferreri,  14  Fed.  Rep.  such  cou  rts  jurisdiction  in  rem  and  in  personam 
589,  affirming  g  Fed.  Rep.  468.  in  cases  of  this  kind.    Report  Am.  Bar  Asso. 

3.  Injuries  Caused  by  Defective  Appliances.  —      1900,  pp.  353-356. 

The  Rheola,  19  Fed.  Rep.  926;  The  Carolina,  9.  Foreign  Statutes.  —  Rundell  v.  La  Cam- 
32  Fed.  Rep.  112,  affirming  30  Fed.  Rep.  199.        pagnie  Generale  Translantiq ue,  (C.  C.  A.)  100 

4.  No  Lien  under  Maritime  Law  for  Death  by     Fed.  Rep.  655,  affirming  94  Fed.  Rep.  366. 
Wrongful  Act.  —  The  Harrisburg,   119  U.  S.         10.  General  Principle  Governing  Priority  of  Mari- 
199;  The  Wydale,  37  Fed.  Rep.  716;  Welsh  v.     time  Liens.  —  The  Madrid,  40  Fed.  Rep.  677. 
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Maritime  Liens  Preferred  to  Non-maritime  Liens.  —  In  determining  the  order  of 
priority  among  several  claimants  the  first  classification  is  into  liens  maritime 
and  non-maritime,  the  latter  being  postponed  until  after  satisfaction  of  the 
former,1  and  when  the  maritime  liens  are  satisfied  any  surplus  proceeds  that 
may  remain  are  then  applicable  to  the  discharge  of  the  non-maritime  liens.* 

Unperfected  Lien  under  State  Law.  —  A  person  who  might  have  perfected  his  lien 
under  a  state. law,  had  not  the  issue  come  into  admiralty,  is  entitled  to  priority 
in  the  distribution  of  the  proceeds.3  But  an  agreement  for  a  mortgage  on 
the  vessel  does  not  give  a  right  to  claim  the  proceeds  of  her  sale  in  the 
registry,  for  the  contract  was  not  executed.4 

A  Claim  the  Lien  for  Which  Has  Been  Lost  will  be  satisfied  out  of  the  proceeds 
after  the  payment  of  existing  liens.5 

One  Who  Claims  to  Be  Part  Owner  of  a  Vessel  libeled  to  enforce  liens  against  her, 
and  obtains  upon  his  petition  of  intervention  its  release  on  appraisal  and 
bond,  cannot,  by  subsequently  setting  up  a  claim  to  a  lien  in  his  behalf, 
become  entitled  to  share  in  the  proceeds  of  the  bond  and  the  remaining 
property.6 

The  Holder  of  a  Judgment  of  a  State  Court,  by  issuance  of  execution,  cannot  obtain 
a  lien  on  the  res  in  the  hands  of  the  marshal  so  as  to  become  entitled  to  pay- 
ment out  of  surplus  proceeds  upon  a  sale  to  satisfy  liens.7  But  where  a  vessel 
was  seized  by  the  marshal  in  the  hands  of  the  receiver  of  a  state  court,  the 
seizure  and  sale  of  such  vessel  merely  suspend  the  action  of  the  state  court, 
and  the  surplus  arising  from  the  sale  will  be  paid  over  to  the  receiver  for 
distribution.8 

Distribution  Governed  by  Equitable  Principles.  —  The  admiralty  court  disposes  of 
the  surplus  proceeds  after  payment  of  maritime  claims  upon  equitable  princi- 
ples, and  the  court  has  equity  powers  in  distribution.  This  is  because  there 
is  a-  fund  in  court  which  cannot  be  taken  out  except  by  its  order.  Therefore, 
persons  having  rights  in  the  res  can  exercise  them  only  by  coming  into  the 
admiralty  court.9 

2.  Priority  of  Various  Claims  —  a.  Order  of  Creation  tn  Time  — 
(i)  Liens  Ex  Contractu.  — The  general  rule  of  the  maritime  law  is  that  mari- 
time liens  should  be  discharged  in  the  inverse  order  of  their  creation,  because 
a  ship  should  have  credit  wherever  it  goes,  and  therefore  liens  should  attach 
to  all  existing  interests  in  the  ship,  whether  proprietary  or  arising  from  prior 
liens.10    The  principle  here  involved  is  that  the  later  lien  must  be  one  which 

1.  Maritime  Liens  Have  Priority  over  Non-mari-  3.  The  Lady  Franklin,  2  Biss.  (U.  S.)  121,  14 
time  Liens.  —  The  Guiding  Star,  18  Fed.  Rep.  Fed.  Cas.  No.  7,983. 

263;  The  Woodward,  32  Fed.  Rep.  639;  The  4.  The' Favorite,  3  Sawy.  (U.  S.)  405,  8  Fed. 

Augustine  Kobbe,  37  Fed.  Rep.  696.  Cas.  No.  4,699. 

2.  The  Favourite,  2  C.  Rob.  232;  Adams  v.  5.  The  Stephen  Allen,  Blatchf.  &  H.  Adm. 
The  Wyoming,  2  N.  J.  L.  J.  275,  1  Fed.  Cas.  175,  22  Fed.  Cas.  No.  13,361;  Town  v.  The 
N'o.  71;  The  Schooner  Leonidas,  Olc.  Adm.  12,  American  Banner,  24  Fed.  Cas.  No.  14,112a; 
15  Fed.  Cas.  No.  8,262;  The  Boston,  Blatchf.  Zane  v.  The  Brig  President,  4  Wash.  (U.  S.) 
&  H.  Adm.  309,  3  Fed.  Cas.  No.  1,669;  The  453,  30  Fed.  Cas.  No.  18,201. 

Fanny,  8  Fed.  Cas.  No.  4,637;  Francis  v.  The  6.  Claim  of  Part  Owner.  -  Hawgood,  etc., 

Barque  Harrison,  1  Sawy.  (U.  S.)  353,  9  Fed.  Transit  Co.  v.  Dingman,  (C.  C.  A.)  94  Fed. 

Cas.  No.  5,038;  The  Grace  Green  wood,  2  Biss.  Rep.  1011. 

(U.  S.)  131,  10  Fed.  Cas.  No.  5,652;  Logan  v.  7.  The  Willamette  Valley,  76  Fed.  Rep.  838, 

Steamboat  vE  )lian,  1  Bond  (U.  S.)  267,  15  Fed.  disapproving  The  Daniel  Kaine,  35  Fed.  Rep. 

Cas.  No.  8,465;  The  Stephen  Allen,  Blatchf.  785;  hi  re  Forsyth,  78  Fed.  Rep.  296. 

&  H.  Adm.  175,22  Fed.  Cas.  No.  13,361;  Mat-  8.  The  Willamette  Valley,  76  Fed.  Rep.  838. 

ter  of  Ship  Trimountain,  5  Ben.  (U.  S.)  246,  24  9.  Distribution   Governed  by  Equitable  Prin- 

FeJ.  Cas.  No.  14,175;  Fetrie  v.  The  Steam-  ciples.  —  The  Skylark,  2  Biss.  (U.  S.)  251,  22 

Tug  Coal  Bluff  No.  2,  3  Fed.  Rep.  531;  The  Fed.  Cas.  No.  12,928;  The  Guiding  Star,  18 

Unadilla,  73  Fed.  Rep.  350.  Fed.  Rep.  263.    See  also  Delano  v.  The  J. 

A  sheriff  who  permits  a  vessel  which  hj  has  Walls,  Jr.,  7  Fed.  Cas.  No.  3,752. 

attached  to  be  seized  by  the  marshal  without  10.  Maritime  Liens  Dischargeable  in  Inverse 

opposition  may  intervene  in  the  admiralty  suit  Order  of  Creation.  —  The  America,  16  Law  Rep. 

and  claim  the  proceeds  in  the  registry.    Eneas  264.  1  Fed.  Cas.  No.  288;  The  Brig  E.  A.  Bar- 

v.  The  Charlotte  Minerva,  8  Fed.  Cas.  No.  nard,  2  Fed.  Rep.  712;    Goble  v.  Schooner 

4,483.    See  The  Flora,  r  Hag.  Adm.  298.  Delos  De  Wolf,  3  Fed.  Rep.  236;  The  Rapid 
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preserves  the  earlier  lien,  and  mere  subsequence  in  point  of  time  is  not  suffi- 
cient to  effect  a  preference.1 

What  Constitutes  Priority  of  Time. — -Where  the  liens  arose  out  of  transactions 
occurring  during  different  voyages,  the  priority  of  time  is  determined  with 
reference  to  the  relative  order  of  the  voyages,  and  the  preference  is  accorded 
to  the  liens  which  arose  from  the  later  voyage.2  But  where  the  liens  arise 
during  the  same  voyage,  though  some  are  created  subsequently  to  others,  they 
are  generally  considered  as  contemporaneous,  and  if  they  differ  in  dignity  they 
are  marshaled  in  the  order  that  their  dignity  requires,3  while  those  which  are 
of  the  same  dignity  are  discharged  pro  rata.*  But  where  a  lien  arising  at  a 
later  stage  of  the  same  voyage  was,  in  contemplation  of  law,  more  efficacious 
in  preserving  the  ship  and  the  prior  liens  on  it,  it  is  entitled  to  a  higher  rank 
than  a  lien  which  arose  at  an  earlier  stage  of  the  voyage.5 

(2)  Liens  Ex  Delicto.  —  The  rule  that  maritime  liens  rank  in  the  inverse 
order  of  their  creation  is  also  applicable  as  between  liens  ex  delicto  and  liens 
ex  contractu.6    This  doctrine  cannot  be  justified  on  the  ground  that  the  subse- 


Transit,  11  Fed.  Rep.  322;  The  Arclurus,  18 
Fed.  Rep.  743;  The  J.  YV.  Tucker,  20  Fed. 
Rep.  129;  The  Augustine  Kobbe,  39  Fed.  Rep. 
559;  The  J.  A,  Brown,  2  Lowell  (U.  S.)  464,  13 
Fed.  Cas.  No.  7,118;  Porter  v.  The  Schooner 
Sea  Witch,  3  Woods  (U.  S  )  75,  19  Fed.  Cas. 
No.  11,289;  The  Paragon,  Ware  (U.  S.)  326,  18 
Fed.  Cas.  No.  10,708;  The  Canal  Boat  Dan 
Brown,  9  Ben.  (U.  S.)  309,  6  Fed.  Cas.  No. 
3,556;  The  Jerusalem,  2  Gall.  (U.  S.)  345,  13 
Fed,  Cas.  No.  7,294. 

The  rule  of  inverse  order  of  discharge  holds 
good  even  where  the  subsequent  lien  is  inferior 
in  dignity  to  the  antecedent  one.  Thus  a  bot- 
tomry bond  outranks  an  antecedent  salvage 
service.  The  Selina,  2  Notes  Cas.  (Eng.)  18;  The 
Mary  Ann,  9  Jur.  94  ;  Collins  v.  Steamboat  Ft. 
Wayne,  1  Bond  (U.  S  )  476,  6  Fed.  Cas.  No. 
3,012;  The  Rodney,  Blatch.  &  H.  Adm.  226, 
20  Fed.  Cas.  No.  11,993;  Matter  of  Schooner 
Grapeshot,  2  Ben.  (U.  S.)  527,  10  Fed.  Cas. 
No.  5,702. 

1.  Mere  Subsequence  of  Time  Not  Sufficient  to 
Effect  Preference.  —  The  William  T.  Graves,  14 
Blatchf.  (U.  S.)  189,  30  Fed.  Cas.  No.  17,759. 

Where  a  vessel  which  was  chartered  to  take 
a  cargo  sprung  a  leak  from  inherent  weakness, 
thereby  compelling  the  discharge  of  the  cargo, 
the  lien  of  the  carpenter  who  afterwards  re- 
paired the  vessel  is  inferior  to  a  claim  for  dam- 
ages for  breach  of  contract.  This  is  because 
the  services  of  the  carpenter  were  of  no  benefit 
to  the  prior  lienors,  as  the  vessel  was  unloaded 
and  given  up  as  unseaworthy.  The  Director, 
34  Fed.  Rep.  57. 

2.  Priority  of  Time  Determined  with  Reference 
to  Order  of  Voyage.  —  The  J.  A.  Brown,  2  Low- 
ell (U.  S.)  464,  13  Fed.  Cas.  No.  7, 118;  Porter 
v.  The  Schooner  Sea  Witch,  3  Woods  (U.  S.) 
75,  19  Fed.  Cas.  No.  11,289;  The  Augustine 
Kobbe,  39  Fed.  Rep.  559. 

On  the  Great  Lakes  the  unit  of  computation  is 
the  season  and  not  the  voyage.  Liens  created 
in  the  later  season  are  preferred  to  those  for 
the  former  season.  The  Dubuque,  2  Abb.  (U. 
S.)  20,  7  Fed.  Cas.  No.  4,110;  The  City  of 
Tawas,  3  Fed.  Rep.  170.  The  same  rule  ap- 
plies to  canal-boats.  The  J.  W.  Tucker,  20 
Fed.  Rep.  T34. 

Harbor  Vessels.  —  Where  vessels  operate  in 
a  harbor  exclusively,  making  trips  daily  or 


oftener,  it  is  obviously  impracticable  lo  con- 
sider each  trip  as  a  voyage,  and  in  such  cases 
the  rule  has  been  adopted  that  a  lien  shall  re- 
tain its  priority  for  forty  days.  The  Proceeds 
of  The  Gratitude,  42  Fed.  Rep.  299;  The 
Samuel  Morris,  63  Fed.  Rep.  736.  Compare 
The  Grapeshot,  22  Fed.  Rep.  123. 

3.  Contemporaneous  Liens  of  Different  Dignity. 
—  The  Dora,  34  Fed.  Rep.  343.  See  the  Exe- 
ter, 1  C.  Rob.  173;  The  Constancia,  10  Jur.  845. 

The  lien  of  a  shipping  merchant  for  serv- 
ices at  the  end  of  the  voyage  in  getting  cargo 
discharged,  and  procuring  a  survey  of  the 
vessel,  which  was  in  distress,  takes  precedence 
of  a  bottomry  bond.  The  Aina,  40  Fed.  Rep. 
269.    See  The  St.  Lawrence.  5  P.  D.  250. 

4.  Contemporaneous  Liens  of  Equal  Dignity.  — 
The  Paragon,  Ware  (U.  S.)  326,  18  Fed.  Cas. 
No.  10,708;  Saylor  v.  Taylor,  (C.  C.  A.)  77 
Fed.  Rep.  476. 

Those  who  furnish  supplies  in  preparation 
for  the  same  voyage  are  to  have  liens  of  equal 
rank.  The  William  F.  Safford,  Lush.  69;  The 
America,  16  Law  Rep.  264,  1  Fed.  Cas.  No.  288; 
Dudley  v.  The  Steamboat  Superior,  Newb. 
Adm.  176,  7  Fed.  Cas.  No.  4,115;  The  J.  W. 
Tucker,  20  Fed.  Rep.  129;  The  M.  Vandercook, 
24  Fed.  Rep.  472. 

5.  Matter  of  The  Brig  Omer,  2  Hughes  (U. 
S.)  96,  18  Fed.  Cas.  No.  10,510.  See  The 
Fanny,  2  Lowell  (U.  S.)  508,  8  Fed.  Cas.  No. 
4,638;  The  Favorite,  3  Sawy.  (U.  S.)  405,  8 
Fed.  Cas.  No.  4699;  Haiton  v.  Schooner 
Melita,  3  Hughes  (U.  S.)  494,  n  Fed.  Cas,  No. 
6,218. 

6.  Liens  Ex  Delicto  Outrank  Previously  Rising 
Liens  Ex  Contractu.  —  The  John  G.  Stevens,  170 
U.  S.  113,  affirming  58  Fed.  Rep.  792;  The 
Escanaba,  96  Fed.  Rep.  252;  The  R.  S.  Carter, 
38  Fed.  Rep.  515;  Force  v.  The  Ship  Pride  of 
the  Ocean,  3  Fed.  Rep.  162.  See  also  The 
Aline,  1  W.  Rob.  120;  Norwich  Co.  v.  Wright, 
13  Wall.  (U.  S.)  104;  Rusk  v.  Steamboat  Free- 
stone, 2  Bond  (U.  S.)  234,  21  Fed.  Cas.  No. 
12,143;  The  M.  Vandercook,  24  Fed.  Rep.  472; 
The  Daisy  Day,  40  Fed.  Rep.  538.  Bui  see 
contra,  The  Samuel  J.  Christian,  16  Fed.  Rep. 
796;  The  Young  America,  30  Fed.  Rep  789; 
The  Proceeds  of  The  Gratitude,  42  Fed.  Rep. 
299;  The  Amos  D.  Carver,  35  Fed.  Rep.  665; 
The  Glen  Iris,  78  Fed.  Rep.  511. 
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quent  lien  is  more  efficacious  than  antecedent  liens  ex  contractu  in  preserving 
the  ship.  It  results  from  what  might  be  called  maritime  policy.  In  case  of 
a  marine  tort  the  law  regards  the  vessel  as  the  offender,  and  as  such  liable  to 
the  person  injured.  To  make  the  remedy  effectual,  a  lien  arises  against  the 
guilty  vessel  and  all  the  interests  centering  in  her.1 

As  Between  Two  Liens  Which  Arise  from  Damage  by  Collision  it  has  been  said  that  the 
rule  of  inverse  order  does  not  obtain.2 

b.  NATURE  OF  CLAIM — (i)  Costs. — The  Costs  of  the  Libelant  in  prosecuting 
the  suit  so  as  to  obtain  the  condemnation  of  the  vessel  must  be  paid  before 
any  other  claim.  This  is  because  the  suit  is  the  means  by  which  all  the  liens 
are  enforced,  it  may  be  said,  in  a  sense,  to  preserve  all  prior  liens.  From  its 
nature  there  can  be  no  lien  which  will  arise  subsequent  to  it  and  thus  be 
preferred  to  it.3 

Costs  of  Interveners  or  Other  Parties.  —  The  costs  of  all  the  other  parties  that 
appear  in  the  suit  are  entitled  to  the  same  priority  as  the  claims  to  which  the 
costs  are  attached.    Each  claim  carries  with  it  its  own  costs.4 

(2)  Salvage.  —  The  lien  for  salvage  service  is  the  lien  next  after  costs  in 
dignity.  If  any  service  preserves  the  vessel  for  the  benefit  of  all  who  have  an 
interest  in  her,  salvage  does  so  in  a  pre-eminent  degree.  If  the  ship  is  lost, 
all  liens  are  lost  with  it.  Accordingly  a  salvage  lien  takes  precedence  of  liens 
for  seamen's  wages,5  repairs  and  supplies,6  bottomry  bonds,7  and  customs 
duties.8  And  it  has  been  held  that  a  salvage  claim  for  pulling  one  vessel 
away  from  the  other  after  a  collision  is  superior  to  the  collision  claim  of  the 
other.9 

Express  Promise  to  Pay  Salvage  Claim.  —  The  priority  of  the  claim  is  not  affected 
by  the  fact  that  a  third  person  promised  to  reimburse  the  salvor  if  he  could 
not  collect  his  claim  from  the  vessel.10 

(3)  Wages  of  Seamen  and  Stevedores.  —  The  lien  for  seamen's  wages  is  the 
most  tenderly  guarded  of  all  liens  by  the  courts.  As  a  general  rule  it  is  pre- 
ferred to  all  liens  incurred  during  the  voyage  except  for  salvage. 11    It  is  there- 

1.  Reason  of  Rule.  —  The  America,  16  Law         See  the  title  Salvage. 

Rep.  264,  r  Fed.  Cas.  No.  288;  The  Frank  G.  6.  Priority  over  Lien  for  Repairs  and  Supplies. 

Fowler,  8  Fed.  Rep.  331.  —  Emerson  v.  Bark  Pandora,  Newb.  Adm.  438, 

2.  The  Frank  Fowler,  17  Fed.  Rep.  653,  8  Fed.  Cas.  No.  4,442;  The  M.  Vandercook,  24 
reversing  8  Fed.  Rep.  331.     See  The  J.  W.  Fed.  Rep.  472. 

Tucker,  20  Fed.  Rep.  129.  Where  the  owners  of  a  stranded  vessel  have 

3.  Costs  of  Libelant  Prior  to  All  Other  Claims.  abandoned  all  efforts  to  save  her,  and  a  third 
—  The  Panthea,  25  L.  T.  N.  S.  389;  The  Kate  person  at  his  own  risk  and  expense  saves  her 
Hinchman,  6  Biss.  (U.  S.)  367,  14  Fed.  Cas.  at  their  request,  his  lien  is  in  the  nature  of 
No.  7,620  The  Paragon,  Ware  (U.  S.)  322,  salvage  and  takes  precedence  of  prior  mari- 
18  Fed  Cas.  No.  10,708;  The  Guiding  Star,  18  time  liens.  The  Barney  Eaton,  I  Biss.  (U.  S.) 
Fed.  Rep.  263;   The  City  of  Tawas,  3  Fed.  242,  2  Fed.  Cas.  No.  1,028. 

Rep.  170;  The  J.  W.  Tucker,  20  Fed.  Rep.  Salvage  Lien  Held  to  Have  Preference  over  Sup- 

129;  The  Grapeshot,  22  Fed.  Rep.  123;  The  G.  plies  Subsequently  Furnished. —  The  Virgo,  46 

F.  Brown,  24  Fed.  Rep.  399;  The  Olga,  32  Fed.  Fed.  Rep.  2g4. 

Rep.  329.  A  lien  for  salvage  outranks  a  statutory  lien 

4.  Costs  of  Interveners,  etc.  —  The  Kate  for  supplies  subsequently  furnished  in  the 
Hinchman,  6  Biss.  (1J.  S.)  367,  14  Fed.  Cas.  home  port.  The  Lillie  Laurie,  50  Fed.  Rep. 
No.  7,620;  The  Rodney,  Blatchf.  &  H.  Adm.  219. 

226,  2oFed  Cas.  No.  11,993;  Goble  v.  Schooner  7.  Priority  over  Bottomry  Bonds.  —  Giro  v.  The 

Delos  De  Wolf,  3  Fed.  Rep.  236;  The  Grape-  Alexander  Wise,  10  Fed.  Cas.  No.  5,463. 

shot,  22  Fed.  Rep.  123.  8.  Priority  over  Customs  Duties. —  Merritt  v. 

5.  Lien  for  Salvage  —  Priority  over  Lien  for  One  Package  Merchandise,  30  Fed.  Rep.  195. 
Seamen's  Wages.  —  The  Selina,  2  Notes  Cas.  9.  Priority  over   Collision    Lien.  —  The  Brig 
(Eng.)  18;  The  Panthea,  25  L.  T.  N.  S.  389;  Jeremiah,  10  Ben.  (U.  S.)  338,  13  Fed.  Cas. 
The  Gustaf,  Lush.  506;  The  Sabir.a,  7  Jur.  182;  No.  7,290. 

Collins  v.  Steamboat  Ft.  Wayne,  1  Bond  (U.  See  infra,  this  section,  Liens  Ex  Delicto. 

S.)  476,  6  Fed.  Cas.  No.  3.012;  Provost  v.  The  10.  The  Spaulding,  Brown  Adm.  310,  22  Fed. 

Selkirk,  11  Chicago  Leg.  N.  82,  20  Fed.  Cas.  Cas.  No.  13,215. 

No.  11,445;  U.  S.  v.  Wilder,  3  Sumn.  (U.  S.)  11,  Priority- of  Lien  for  Seamen's  Wages. — The 

308,  28  Fed.  Cas.  No.  16,694;  Goble  v.  Schooner  Ship  Sailor  Prince,  r  Ben.  (U.  S.)  461,  21  Fed. 

Delos  De  Wolf,  3  Fed.  Rep.  236;  The  Athenian,  Cas.  No.  12,219. 

3  Fed.  Rep.  248.  See  also  the  title  Seamen. 
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fore  superior  to  the  lien  for  supplies ; 1  to  bottomry  bonds,*  even  though  in  some 
cases  the  bond  was  given  after  the  wages  were  earned;  3  to  pilotage,4  towage, 
light  money  and  dock  dues,5  supplies,  and  claims  under  contracts  of  affreight- 
ment.;6 and  to  claims  of  the  government  for  penalties,  forfeitures,  etc.7  In 
short,  it  is  superior  to  every  lien  which  is  the  equal  or  inferior  of  the  lien  for 
repairs  and  supplies.8 

Services  of  stevedore.  —  As  the  services  of  the  stevedore  are  as  essential  in 
earning  the  freight  as  the  seaman's  services,  his  lien  on  the  freight  is  on  an 
equality  with  that  of  the  seaman.9 

Seamen's  Lien  and  Collision  Lien.  —  In  England  a  collision  lien  is  superior  to  the 
lien  of  the  seamen  on  the  vessel  at  fault  for  wages  earned  before  the  collision.10 
The  British  rule  has  been  applied  to  British  vessels  libeled  for  collision  in  the 
courts  of  the  United  States,1*  and  to  American  vessels  in  some  instances. 12 
But  the  rule  is  by  no  means  universal.13 

increase  of  Wages.  —  Seamen  are  not  entitled  to  have  a  lien  for  an  increase  of 
wages  in  an  intermediate  port  in  preference  to  the  claims  of  creditors  for 
advances.14 

(4)  Supplies  and  Repairs.  —  The  lien  next  in  importance,  though  no  higher 
in  dignity  than  some  others  to  be  hereafter  mentioned,  is  that  for  supplies  and 
repairs.  As  has  been  seen,  this  is  given  by  the  general  maritime  law  when 
the  supplies  and  repairs  have  been  procured  in  a  foreign  port  only.  Liens 
given  by  the  different  states  for  supplies  and  repairs  in  the  home  port  are 
enforced  in  admiralty,  and  it  is  generally  held  that  such  liens  are  of  equal 
dignity  with  liens  for  supplies  and  repairs  in  a  foreign  port,15  though  there  are 


1.  The  John,  3  C.  Rob.  288;  The  America, 
16  Law  Rep.  264,  1  Fed.  Cas.  No.  288;  Logan 
v.  Steamboat  ^olian,  1  Bond  (U.  S.)  267,  15 
Fed.  Cas.  No.  8,465;  Bruce  v.  Steamboat 
America,  Newb.  Adm.  195,  4  Fed.  Cas.  No. 
2,046;  Dudley  v.  Steamboat  Superior,  Newb. 
Adm.  176,  7  Fed.  Cas.  No.  4,115;  The  Fanny, 
2  Lowell  (U.  S.)  508,  8  Fed.  Cas.  No.  4,638; 
The  Island  City,  1  Lowell  (U.  S.)  375,  13  Fed. 
Cas.  No.  7,109;  The  Hilarity,  Blalchf.  &  H. 
Adm.  90,  12  Fed.  Cas.  No.  6,480;  The  Brig 
Mary  A.  Rich,  9  Ben.  (U.  S.)i87,  T6Fed.  Cas. 
No.  9,198;  The  Rodney,  Blatchf.  &  H.  Adm. 
226,  20  Fed.  Cas.  No.  11,993;  Provost  v.  The 
Selkirk,  11  Chicago  Leg.  N.  82,  20  Fed.  Cas. 
No.  11,455  ;  The  Guiding  Star,  9  Fed.  Rep.  521; 
The  Wyoming,  36  Fed.  Rep.  493;  The  G.  F. 
Brown,  24  Fed.  Rep.  399;  The  Virgo,  46  Fed. 
Rep.  294;  The  Graf  Klot  Trautvetter,  8  Fed. 
Rep.  833. 

2.  The  Constancia,  10  Jur.  845;  The  Madonna 
DTdra,  1  Dods  37;  The  Ship  Virgin,  8  Pet. 
(U.  S.)  538;  Furniss  v.  The  Brig  Magoun,  Olc. 
Adm.  55,  9  Fed.  Cas.  No.  5,163;  Pitman  v. 
Hooper,  3  Sumn.  (U.  S.)  50,  19  Fed.  Cas.  No. 
11,185. 

3.  The  Union,  Lush.  128. 

4.  The  Rodney,  Blatchf.  &  H.  Adm.  226,  20 
Fed.  Cas.  No.  11,993. 

5.  The  Andalina.  12  P.  D.  1;  The  Rodnev, 
Blatchf.  &  H.  Adm.  226,  20  Fed.  Cas.  No. 
11,993;  The  City  of  Tawas,  3  Fed.  Rep.  170; 
The  G.  F.  Brown,  24  Fed.  Rep  399. 

6.  The  Wyoming,  36  Fed.  Rep.  493. 

7.  The  Brig  Blohm,  1  Ben.  (U.  S.)  228,  3 
Fed.  Cas.  No.  1,556. 

8.  See  The  Kate  Hinchman,  6  Biss.  (U.  S.) 
367,  14  Fed.  Cas.  No.  7,620;  The  Paragon, 
Ware  (U.  S.)  326,  18  Fed.  Cas.  No.  10,708. 

9.  Services  of  Stevedore.  —  The  Velox,  21  Fed. 
Rep.  479. 


10.  Priority  Between  Lien  for  Seamen's  Wages 
and  Lien  for  Collision.  —  The  Linda  Flor,  S  wabey 
309,  4  Jur.  N.  S.  172;  The  Elin,  8  P.  D.  39, 

affirmed  8  P.  D.  129. 

11.  The  Enterprise,  1  Lowell  (U.  S.)  455,  8 
Fed.  Cas.  No.  4,49s. 

12.  The  Maria  and  Elizabeth, 12  Fed.  Rep.627. 
In  Rusk  v.  Steamboat  Freestone,  2  Bond  (U. 
S.)  234,  21  Fed.  Cas.  No.  12,143,  a  ''en  Ior  dam- 
ages caused  by  a  collision  was  held  paramount 
to  all  pre-existing  liens. 

13.  The  Steamboat  Orient,  10  Ben.  (U.  S.) 
620,  18  Fed.  Cas.  No.  10,569;  The  Samuel  J. 
Christian,  16  Fed.  Rep.  796;  The  Amos  D. 
Carver,  35  Fed.  Rep.  665.  In  The  Daisy  Day, 
40  Fed.  Rep.  538,  affirmed  40  Fed.  Rep.  603,  a 
lien  for  damages  for  negligent  towage  was 
outranked  by  the  wages  of  seamen  who  did 
not  contribute  to  the  negligence  which  was 
the  cause  of  the  damage.  This  case  criticised 
The  Samuel  J.  Christian,  16  Fed.  Rep.  796, 
and  The  Amos  D.  Carver,  35  Fed.  Rep.  665, 
both  cited  supra,  this  note,  as  being  inconsist- 
ent with  Norwich  Co.  v.  Wright,  13  Wall.  (LI. 
S.)  104,  in  holding  that  a  former  lien  for  sup- 
plies was  of  higher  rank  than  a  subsequent 
lien  for  collision. 

14.  Increase  of  Wages. — The  St.  Jago  de  Cuba, 
9  Wheat.  (U.  S.)  409;  The  Jennie  Hayes,  37 
Fed.  Rep.  373. 

15.  Priority  of  Lien  for  Supplies  and  Repairs.  — 
The  Canal  Boat  Dan  Brown,  9  Ben.  (U.  S.) 
309,  6  Fed.  Cas.  No.  3,556;  The  Illinois,  2 
Flipp.  (U.  S.)  383,  12  Fed.  Cas.  No.  7,005;  The 
General  Burnside,  3  Fed.  Rep.  228;  Goble  v. 
Schooner  Delos  De  Wolf,  3  Fed.  Rep.  236;  The 
Guiding  Star,  9  Fed.  Rep.  521;  The  Rapid 
Transit,  11  Fed.  Rep.  322;  The  Grapeshot,  22 
Fed.  Rep.  123;  The  Arctic,  22  Fed.  Rep.  126; 
The  AmosD.  Carver,  35  Fed.  Rep.  665;  Clyde 
v.  Steam  Transp.  Co.,  36  Fed.  Rep.  501;  The 
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cases  holding  that  the  statutory  liens  are  of  inferior  dignity;1  but  it  is  clear 
that  where  statutory  liens  arise  in  both  the  home  port  and  a  port  of  another 
state,  they  are  of  equal  dignity.2  The  lien  for  supplies  and  repairs  is  the 
equal  in  dignity  of  the  liens  for  towage,  pilotage,  and  wharfage,3  and  is  superior 
to  a  bottomry  bond,  at  least  where  the  service  has  rendered  the  vessel  more 
valuable,4  and  to  a  statutory  lien  for  insurance  premiums.5 

In  Case  of  a  Vessel's  Being  Taken  on  Execution  and  Sold  under  a  judgment  in  favor  of 
the  United  States,  the  materialmen  and  workmen  have  a  preference  over  the 
United  States  in  the  distribution  of  the  proceeds.0 

(5)  Tozvage,  Pilotage,  and  Wharfage.  —  The  liens  for  towage,  pilotage,  and 
wharfage  are  of  equal  dignity  with  the  lien  for  repairs  and  supplies,7  and  both 
towage  and  pilotage  rank  with  seamen's  wages  in  their  liens  on  the  freight;  8 
but  towage  is  superior  to  the  lien  for  breach  of  the  contract  of  affreightment.9 

(6)  Bottomry  Bonds.  —  A  bottomry  bond  generally  takes  priority  over 
other  liens  because  it  is  given  only  from  strict  necessity,  in  order  to  save  the 
ship.10  It  is,  however,  subordinate  to  the  lien  of  the  seamen  for  wages, 11  and 
to  liens  for  repairs  or  supplies  which  were  indispensable  to  the  safety  of  the 
ship.12 

"Where  There  Are  Several  Bottomry  Bonds  on  the  same  vessel,  the  priority  is  in  the 
inverse  order  to  that  in  which  the  bonds  were  given.13 

(7)  Mortgages.  —  A  mortgage  is  a  lien  of  the  common  law,  not  of  the 


Wyoming,  35  Fed.  Rep.  548;  The  Daisy  Day, 
40  Fed.  Rep.  53S,  affirmed  40  Fed.  Rep.  603; 
The  Madrid,  40  Fed.  Rep.  677;  The  Julia,  57 
Fed.  Rep.  233. 

Priority  Governed  by  Maritime  Law.  —  Though 
a  lien  for  supplies  and  repairs  in  the  home 
port  may  be  given  by  a  local  statute,  I  he  pri- 
ority of  such  lien  is  to  be  determined  by  the 
maritime  law  and  not  by  the  statute.  The 
Guiding  Star,  9  Fed.  Rep.  521,  18  Fed.  Rep. 
263;  The  Rapid  Transit,  n  Fed.  Rep.  322; 
The  Menominie,  36  Fed.  Rep.  197;  The  Lynd- 
hurst,  48  Fed.  Rep.  839;  The  Unadilla,  73  fed. 
Rep.  350;  Schuchardt  v.  The  Angelique,  21 
Fed.  Cas.  No.  12,483^;  The  Woodward,  32  Fed. 
Rep.  639. 

1.  The  John  T.  M'oore,  3  Woods  (U.  S.)  6r, 
13  Fed.  Cas.  No.  7,430;  The  John  Richards,  1 
Biss.  (U.  S.)  io5,  13  Fed.  Cas.  No.  7,361;  Rey- 
ley  v.  The  Carrie  Brooks,  26  Pittsb.  Leg.  J. 
(Pa.)  29,  20  Fed.  Cas.  No.  11,718;  The  St. 
Joseph,  Brown  Adm.  202,  21  Fed.  Cas.  No. 
12,229;  The  Brig  E.  A.  Barnard,  2  Fed.  Rep. 
712;  The  City  of  Taivas.  3  Fed.  Rep.  170. 

2.  Statutory  Liens  in  Both  Home  Port  and  Port 
of  Another  State.  —  The  Nebraska,  61  Fed.  Rep. 
514,  affirmed  (C.  C.  A.)  69  Fed.  Rep.  1009.  In 
this  case  the  vessel  was  taken  from  the  home 
port  to  another  state  to  be  repaired,  bui  this 
was  done  merely  because  it  suited  the  con- 
venience of  the  owner,  and  not  from  any  neces- 
sity, and  consequently  no  lien  was  given  by 
the  maritime  law,  but  only  by  the  local 
statute. 

3.  Lien  for  Supplies  and  Repairs  Equal  in  Dig- 
nity to  Lien  for  Towage,  etc.  —  The  St.  Law- 
rence, 5  P.  D.  250;  The  Emily  Souder,  17  Wall. 
(U.  S.)  666;  Porter  v.  The  Schooner  Sea  Witch, 
3  Woods  (U.  S.)  75,  19  Fed.  Cas.  No.  11,289; 
The  City  of  Tawas,  3  Fed.  Rep.  170;  The  G. 
F.  Brown,  24  Fed.  Rep.  399. 

Towage,  pilotage,  custom-house  dues,  con- 
sular fees,  and  medical  attendance  upon  sailors 
have  the  same  rank  as  repairs  and  supplies. 


See  the  litles  Pilots;  Towage  —  Tugs  and 
Tows;  Wharves  and  Wharfingers. 

4.  Lien  for  Supplies  and  Repairs  Superior  to 
Bottomry  Bond.  —  The  Felice  B.,  40  Fed.  Rep. 

653- 

5.  Lien  for  Supplies  and  Repairs  Superior  to 
Statutory  Lien  for  Insurance  Premium.  —  The 

Daisy  Day,  40  Fed.  Rep.  603. 

As  to  the  statutory  lien  for  insurance  pre- 
miums, see  supra,  this  title,  Liens  Ex  Contractu 

—  Particular  Contracts — -Repairs  and  Supplies 

—  Insurance. 

6.  Phillips  v.  The  Ship  Thomas  Scaliergood, 
Gilp.  (U.  S.)  1,  19  Fed.  Cas.  No.  11,106. 

7.  See  supra,  this  division  of  this  section, 
Supplies  and  Repairs. 

8.  The  Constancia,  10  Jur.  845. 

9.  The  Unadilla,  9  Chicago  Leg.  N.  427,  24 
Fed.  Cas.  No.  14,333;  Provost  v.  The  Selkirk, 
11  Chicago  Leg.  N.  82,  20  Fed.  Cas.  No.  11,455; 
The  Brig  Wexford,  7  Fed.  Rep.  674;  The  Olga, 
32  Fed.  Rep.  329. 

10.  Bottomry  Bond  Generally  a  Preferred  Lien. — 
The  Duke  of  Bedford,  2  Hag.  Adm.  294;  The 
Orelia,  3  Hag.  Adm.  75;  The  Ilersey,  3  Hag. 
Adm.  404;  The  William  F.  Safford,  Lush.  69; 
The  Mary  Ann,  9  Jur.  94;  The  Sloop  Mary,  1 
Paine  (U.  S.)  671. 

11.  Bottomry  Bond  Postponed  to  Lien  for  Seamen's 
Wages.  —  The  Constancia,  10  Jur.  845;  The 
Louisa  Bertha,  1  Eng.  L.  &  Eq.  665;  The  Ma- 
donna v.  DTdra,  1  Dods.  37;  The  Sydney 
Cove,  2  Dods.  1;  Blaine  v.  The  Ship  Charles 
Carter,  4  Cranch  (U.  S.)  328;  The  Ship  Vitgin, 
8  Pet.  (U.  S.)  53b;  The  Hilarity,  Blatchf.  &  H. 
Adm.  90. 

12.  Bottomry  Bond  Postponed  to  Lien  for  Neces- 
sary Repairs  or  Supplies.  —  The  Jerusalem,  2 
Gall.  (U.  S.)  345 

13.  The  Constancia,  10  Jur.  845;  TheTrident, 
1  W.  Rob.  29;  The  Exeter,  1  C.  Rob.  173;  The 
Eliza,  3  Hag.  Adm.  87;  The  Sydney  Cove,  2 
Dods.  1;  Furniss  v.  The  Brig  Magoun,  Olc. 
Adm.  66, 
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maritime  law.  Therefore  it  is  subject  to  all  prior  liens  of  whatever  kind.  By 
statute,  however,  the  lien  of  a  mortgagee  of  a  vessel  is  superior  to  liens  arising 
through  unrecorded  bills  of  sale,  mortgages,  or  hypothecations  or  conveyances 
of  which  the  mortgagee  has  not  actual  notice,  except  a  bottomry  bond  created 
during  the  voyage  for  repairs,  or;  to  enable  the  vessel  to  pursue  her  voyage.1 
But  a  mortgage,  though  duly  recorded  under  the  statute,  is  subject  to  all  liens 
created  by  the  maritime  law,  whether  before  or  after  the  mortgage.2  It  is 
therefore  inferior  to  a  lien  for  supplies,3  to  a  bottomry  bond,4  or  a  breach  of 
the  contract  of  affreightment.5  It  is  outranked  by  the  lien  of  one  part  owner 
for  furnishing  materials  and  repairs,  when  the  mortgage  was  given  by  the  other 
part  owner  upon  his  interest  in  the  vessel.6 

Priority  Between  Mortgage  and  Lien  for  Repairs  and  Supplies  in  Home  Port.  —  Among  the 
earlier  cases  there  was  a  great  conflict  over  the  relative  priority  of  a  mortgage 
duly  recorded  and  a  statutory  lien  for  supplies  and  repairs  in  the  home  port. 
Many  decisions  gave  a  preference  to  the  mortgage.7  But  the  contrary  rule 
was  followed  in  many  cases,8  and  finall)'  established  by  the  Supreme  Court  of 


1.  Mortgagor  —  Statute  Relating  to  Priority. 

—  Rev.  Stat.  U.  S.  §  4192. 

Notice  of  Unrecorded  Mortgage.  —  A  later 
mortgagee  has  no  priority  over  a  former  mort- 
gagee whose  mortgage  has  not  been  recorded, 
if  he  had  notice  of  the  unrecorded  mortgage. 
The  John  T.  Moore,  3  Woods  (U.  S.)  61,  13 
Fed.  Cas.  No.  7,430. 

2.  Mortgage  Subject  to  All  Liens  Created  by 
Maritime  Law.  —  The  Dowthorpe,  2  W.  Rob. 
79;  Schuchardt  v.  The  Angelique,  21  Fed.  Cas. 
Nos.  12,483c,  1 2, ^ S3<y,  overruling  21  Fed.  Cas. 
No?.  12,483a,  12,483*;  The  St.  Joseph,  Brown 
Adm.  202,  21  Fed.  Cas.  No.  12,229;  Baldwin 
v.  The  Bradish  Johnson,  3  Woods  (U.  S.)  582, 

2  Fed.  Cas.  No.  798;  The  Alice  Getty,  2  Flipp. 
(U.  S.)  18,  1  Fed.  Cas.  No.  193:  The  Ferry 
Steamers  Norfolk,  etc.,  2  Hughes  (U.  S.)  123, 
18  Fed.  Cas.  No.  10,297;  Reeder  v.  The  Steam- 
ship George's  Creek,  3  Hughes  (U.  S.)  584,  20 
Fed.  Cas.  No.  11,654;  Reyley  v.  The  Carrie 
Brooks,  26  Pittsb.  Leg.  J.  (Pa.)  29,  20  Fed. 
Cas.  No.  11,718;  Zollinger  v.  Steamer  Emma, 

3  Cent.  L.  J.  285,  30  Fed.  Cas.  No.  18,218;  The 
Illinois,  2  Flipp.  (U.  S.)  3S3,  12  Fed.  Cas.  No. 
7,005;  The  Josephine  Spangler,  9  Fed.  Rep. 
773,  affirmed  n  Fed.  Rep.  440;  The  De  Smet, 
10  Fed.  Rep.  483;  The  Madrid,  40  Fed.  Rep. 
677. 

Where  a  mortgagee  allows  a  mortgagor  to 
retain  possession  of  the  vessel,  the  vessel  will 
be  subject  lo  such  liens  as  may  arise  under  the 
mortgagor's  management.  The  Live  Oak,  30 
Fed.  Rep.  78. 

The  liability  of  the  vessel  for  wages  of  the 
nominal  owner,  shipped  as  cook,  is  superior  to 
that  of  the  mortgagees  from  him  who  had  no 
knowledge  that  the  sale  to  him  was  without 
consideration  and  made  for  the  purpose  of 
obtaining  a  registry.  The  Schooner  Uncle 
Tom,  10  Ben.  (U.  S.)  234,  24  Fed.  Cas.  No. 
14.335. 

The  Rule  in  England.  —  Mortgagees  of  a 
British  vessel  outrank  materialmen  who,  when 
materials  were  supplied,  were  nol  in  such  actual 
possession  as  to  have  a  possessory  lien.  The 
Scio,  L.  R.  1  A.  &  E.  353.  See  The  Pacific, 
Brown  &  L.  243;  The  Troubadour,  L.  R.  1  A. 
&  E.  302;  Johnson  v.  Black,  L.  R.  4  P.  C.  161; 
Laws  v.  Smith,  9  App.  Cas.  356. 

3.  The  Emily  Souder,  17  Wall.  (U.  S.)  666; 


Wilson  v.  The  Jewess,  30  Fed.  Cas.  No.  17,812; 
The  Josephine  Spangler,  9  Fed.  Rep.  773;  The 
Guiding  Star,  9  Fed.  Rep.  521;  The  Charlotte 
Vanderbilt,  ig  Fed.  Rep.  219;  The  Scotia,  35 
Fed.  Rep.  907;  The  H.  C.  Wahlberg,  (C.  C.  A.) 
87  Fed.  Rep.  361. 

The  lien  of  a  mortgage  given  for  labor  in 
construction  of  a  vessel  is  not  preferred  to  the 
lien  of  a  materialman  prior  in  date  to  the 
mortgage.  The  Favorite,  3  Savvy.  (U.  S.)  405, 
8  Fed.  Cas.  No.  4,699. 

4.  The  Royal  Arch.  Swabey  269;  Furniss  v. 
The  Brig  Magoun,  Olc.  Adm.  55,  9  Fed.  Cas. 
No.  5,163;  The  Sloop  Mary,  1  Paine  (U.  S.) 
671,  16  Fed.  Cas.  No.  9,187. 

5.  The  E.  M.  McChesney.  8  Ben.  (U.  S.)  150, 
8  Fed.  Cas.  No.  4.463,  15  Blatchf.  (U.  S.)  183, 
8  Fed.  Cas.  No.  4,464;  The  Hendiik  Hudson, 
11  Fed.  Cas.  No.  6,358;  Justi  Pon  v.  The  Brig 
Arbustci,  6  Am.  L.  Reg.  511,  14  Fed.  Cas.  No. 
7,589. 

6.  Pettit  v.  The  Steamer  Charles  Hemje,  5 
Hughes  (U.  S.)  359,  19  Fed.  Cas.  No.  11,047a. 

7.  Cases  Preferring  Mortgage  to  Statutory  Lien 
for  Supplies,  etc.,  in  Home  Port.  —  Baldwin  v. 
The  Bradish  Johnson,  3  Woods  (U.  S.)  582,  2 
Fed.  Cas.  No.  798;  The  Grace  Greenwood,  5 
Biss.  (U.  S.)  131,  10  Fed.  Cas.  No.  5,652;  The 
Kate  Hinchman,  6  Biss.  (U.  S.)  367,  14  Fed. 
Cas.  No.  7,620,  7  Biss.  (U.  S.)  238,  14  Fed.  Cas. 
No.  7,621;  Reyley  v.  The  Carrie  Brooks,  26 
Pittsb.  Leg.  J.  (Pa.)  29,  20  Fed.  Cas.  No. 
11,718;  Scott's  Case,  1  Abb.  (U.  S.)  336,  21 
Fed.  Cas.  No.  12,517;  The  Skylark,  2  Biss.  (U. 
S.)  251,  22  Fed.  Cas.  No.  12,928;  Thomas  v. 
The  Kosciusko,  11  N.  Y.  Leg.  Obs.  38,  23  Fed. 
Cas.  No.  13,901;  The  Josephine  Spangler,  9 
Fed.  Rep.  773,  affirmed  11  Fed.  Rep.  440;  The 
De  Smet,  10  Fed.  Rep.  483;  Barque  Great  West 
No.  2  v.  Oberndorf,  57  111.  168;  The  Propeller 
Hilion  v.  Miller,  62  111.  230. 

8.  Cases  Giving  Statutory  Lien  for  Supplies,  etc., 
in  Home  Port  Preference  over  Mortgages.  —  The 
Alice  Getty,  2  Flipp.  (U.  S.)  18,  1  Fed.  Cas. 
No.  193;  The  Steam  Tug  Hiawatha,  5  Saw  v. 
(U.  S.)  160,  12  Fed.  Cas.  No.  6,453;  The  Illi- 
nois, 2  Flipp.  (U.  S.)  383,  12  Fed.  Cas.  No. 
7,005;  The  Island  City,  1  Lowell  (U.  S.)  375,  13 
Fed.  Cas.  No.  7,rog;  The  Kiersage,  2  Curt. 
(U.  S.)  421,  14  Fed.  Cas.  No.  7,762;  Marsh  v. 
The  Minnie,  6  Am.  L.  Reg.  328,  16  Fed.  Cas. 
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the  United  States.1 

statutory  Lien  for  Construction.  —  The  lien  given  by  a  state  statute  for  construc- 
tion also  outranks  mortgages.2 

Mortgage  Preferred  to  Claim  of  General  Creditor.  —  A  mortgagee  is  entitled  to  a 
preference  over  a  general  creditor  or  the  owner  in 'the  distribution  of  the  pro- 
ceeds,3 and  he  may  therefore  be  paid  before  one  who  has  furnished  materials 
in  the  home  port  in  a  state  where  no  lien  was  given.4 

Purchase  of  Vessel  by  Mortgagee.  —  The  fact  that  the  purchaser  of  a  vessel  in  a 
proceeding  in  rem  is  also  a  mortgagee  does  not  prevent  the  mortgage  from 
becoming  a  charge  on  the  proceeds. 5 

(8)  Other  Liens  — Safe  Carriage.  —  The  lien  for  safe  carriage  is  inferior  to  all 
purely  maritime  liens  which  are  incurred  for  the  preservation  of  all  interests 
in  the  ship.6  But,  like  other  maritime  liens,  it  ranks  above  all  liens  arising  on 
a  former  voyage,7  and  above  a  mortgage.8 

General  Average.  — ■  The  lien  on  the  ship  for  advances  to  pay  its  contribution 
in  general  average  after  a  jettison  of  part  of  the  cargo  outranks  prior  bottomry 
bonds  for  necessaries.9 

insurance.  — ■  The  statutory  lien  for  insurance  premiums  holds  the  lowest 
position  of  all  maritime  liens. 10 

Shipwright's  Possessory  Lien.  —  In  England,  and  in  the  home  port  in  the  United 
States,  the  shipwright's  possessory  lien  for  repairs  is  inferior  to  all  prior  mari- 
time liens,  but  superior  to  all  subsequent  liens  for  wages  and  necessaries.11  It 
is  also  superior  to  a  prior  mortgage.1* 


No.  9,117;  The  Propeller  William  T.  Graves, 
8  Ben.  (U.  S.)  568,  30  Fed.  Cas.  No.  17,758,  14 
Blatchf.  (U.  S.)  189,  30  Fed.  Cas.  No.  17,759; 
The  St.  Joseph,  Brown  Adm.  202,  21  Fed. 
Cas.  No.  12,229;  Srodes  v.  The  Collier,  9 
Pittsb  L.  J.  (Pa.)  73,  193,  22  Fed.  Cas.  Nos. 
13,272,  13,272^;  The  Theodore  Perry,  8  Cent. 
L.  J.  191,  23  Fed.  Cas.  No.  13,879;  The  Canada, 
7  Fed.  Rep.  730;  The  Charlotte  Vanderbilt,  19 
Fed.  Rep.  219;  The  Venture,  26  Fed.  Rep.  285, 
distinguishing  The  Loitawmna,  21  Wall.  (U. 
S.)  588;  Clyde  v.  Steam  Transp.  Co.,  36  Fed. 
Rep.  501;  The  Madrid,  40  Fed.  Rep.  677;  The 
Crescent,  88  Fed.  Rep.  298;  The  D.  B.  Steel- 
man,  48  Fed.  Rep.  580. 

Where  a  statute  of  Maryland  gives  a  lien  for 
materials,  but  specially  provides  that  the  lien 
"  shall  not  entitle  the  claimant  to  preference 
over  creditors  or  claimants  secured  by  mort- 
gage or  bill  of  sale  properly  executed  and 
recorded  before  the  claim  to  be  secured  by 
such  lien  shall  have  accrued,"  the  lien  under 
this  statute  is  not  maritime,  and  a  mortgage  is 
therefore  preferred  in  admiralty.  The  Mar- 
celia  Ann,  34  Fed.  Rep.  143. 

1.  Rule  Established  by  Supreme  Court.  —  The 
J.  E.  Rumbell,  148  U.  S.  1. 

2.  Statutory  Lien  for  Construction  Preferred  to 
Mortgages.  —  The  Hull  of  a  New  Ship,  2  Ware 
(U.  S.)  203,  12  Fed.  Cas.  No.  6,859;  The  Kier- 
sage,  2  Curt.  (U.  S.)  421,  14  Fed.  Cas.  No. 
7,762,  reversing  r  Ware  (U.  S.)  546,  14  Fed.  Cas. 
No.  7,634;  Underwriters  Wrecking  Co.  v.  The 
Katie,  3  Woods  (U.  S.)  182,  24  Fed.  Cas.  No. 
14.342;  The  Guiding  St*r,  9  Fed.  Rep.  521. 

3.  Mortgage  Preferred  to  Claim  of  General 
Creditor.  —  The  Island  City,  t  Lowell  (U.  S.) 
375.  r3  Fed.  Cas.  No.  7,109;  Remnants  in 
Court,  Olc.  Adm.  382,  20  Fed.  Cas.  No.  11,697; 
United  Hydraulic  Cotton-Press  Co.  v.  The 
Alexander  McNeil,  20  Int.  Rev.  Rec.  175,  24 


Fed.  Cas.  No.  14,404;  The  Wyoming,  37  Fed. 
Rep.  543. 

The  Proceeds  of  the  Sale  of  a  Vessel  may  be  ap- 
plied in  extinguishment  of  a  mortgage  thereon, 
though  it  cannot  be  foreclosed  in  equity. 
Bartlette  v.  The  Viola,  3  Chicago  Leg.  N.  245, 
2  Fed.  Cas.  No.  1,083. 

4.  Marsh  v.  The  Minnie,  6  Am.  L.  Reg.  328, 
16  Fed.  Cas,  No.  9,117. 

5.  Matter  of  Steamboat  Syracuse,  etc.,  9 
Ben.  (U.  S.)  348,  23  Fed.  Cas.  No.  13,716.  See 
The  Wyoming,  37  Fed.  Rep.  543. 

6.  Priority  of  Lien  for  Safe  Carriage.  —  The 
America,  16  Law  Rep.  264,  1  Fed.  Cas.  No. 
288. 

7.  Hatton  v.  Schooner  Melita,  3  Hughes  (U. 
S.)  494,  11  Fed.  Cas.  No.  6,218. 

8.  Justi  Pon  v.  The  Arbustci,  6  Am.  L.  Reg. 
511,  14  Fed.  Cas.  No.  7,589. 

It  has  been  held  superior  to  a  home  port 
lien  for  supplies  subsequently  furnished.  The 
Lillie  Laurie,  50  Fed.  Rep.  219. 

9.  Priority  of  General  Average  Lien.  —  The 
Dora,  34  Fed.  Rep.  343.  In  Provost  v.  The 
Selkirk,  11  Chicago  Leg.  N.  82,  20  Fed.  Cas. 
No.  11,455,  tne  lien  f°r  general  average  was 
ranked  next  after  that  of  salvage. 

10.  Statutory  Lien  for  Insurance  Premiums.  — 
The  Dolphin,  1  Flipp.  (U.  S.)  580,  7  Fed.  Cas. 
No.  3,973;  The  Illinois,  2  Flipp.  (U.  S.)  383,  12 
Fed.  Cas.  No.  7,005.  See  The  Guiding  Star, 
9  Fed.  Rep.  521;  The  Woodward,  32  Fed. 
Rep.  639;  The  Daisy  Day,  40  Fed.  Rep.  538. 
When  the  policies  have  been  issued  prior  to 
a  mortgage  on  the  vessel,  the  lien  for  the 
premiums  is  preferred  to  the  mortgage;  those 
on  later  policies  are  postponed. 

11.  Possessory  Lien  of  Shipwright.  —  The  Gus- 
taf,  Lush.  506.  See  Marsh  v.  The  Minnie,  6 
Am.  L.  Reg.  328,  16  Fed.  Cas.  No.  9,117. 

12.  Loss  v.  Fry,  (Marine  Ct.  Tr.  T.)  1  City  Ct. 
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Advances.  —  Liens  for  advances  take  exactly  the  same  rank  as  the  claims 
which  the  advances  discharged.1 

Master's  Lien  for  Wages.  —  Under  the  statute  giving  the  master  pf  a  vessel  the 
same  lien  for  wages  as  the  seamen  have  under  the  maritime  law,2  it  would 
seem  that  the  master's  lien  would  take  precedence  next  after  the  lien  of  the 
seamen.3  But  if  the  master  has  made  himself  personally  liable  for  any  debts 
of  the  vessel,  such  debts  will  be  allowed  priority  over  the  master's  statutory 
lien  for  his  wages."4 

Creditor  a  Part  Owner.  —  If  a  person  who  is  a  creditor  for  one  debt  is  personally 
liable  for  another  debt  as  part  owner,  his  claim  is  postponed  to  that  other.5 

Torts.  — •  The  lien  for  collision  is  of  the  same  dignity  as  that  for  supplies  and 
repairs.6 

c.  Initiative  in  Pursuit  of  Remedy.  —  As  a  maritime  lien  is  an  interest 
in  the  res  itself  and  not  a  mere  remedy,  all  claims  of  equal  rank  should  be  paid 
ratably  in  proportion  to  the  amount  of  each  claim,  and  should  not  be  affected 
by  any  priority  in  the  commencement  of  proceedings  to  enforce  them.7 
Nevertheless  early  cases  in  England  and  the  United  States,  especially  in  the 
southern  district  of  New  York,  maintained  the  contrary  doctrine.8    But  after 


(N.  Y.)  7;  Scott  v.  Delahunt,  65  N.  Y.  128, 
affirming  5  Lans.  (N.  Y.)  372. 

1.  Liens  for  Advances.  —  The  William  F. 
Safford,  Lush.  69;  The  Thomas  Sherlock,  22 
Fed.  Rep.  253;  The  St.  Joseph,  Brown  Adm. 
202,  21  Fed.  Gas.  No.  12,229. 

Advances  for  hospital  charges  in  attending 
the  sick  of  the  crew  in  port,  survey  of  the  ves- 
sel to  ascertain  the  ship's  condition,  expense 
of  cabling  to  the  owners,  and  services  in  mak- 
ing entry  at  the  custom  house,  were  all  held 
superior  to  an  antecedent  bottomry  bond. 
The  Aina,  40  Fed.  Rep.  269.  So  advances  by 
the  vessel's  agents  for  the  preservation  of  the 
vessel  after  she  reached  the  harbor  and  after 
she  was  condemned,  such  advances  being 
necessary  to  put  her  in  a  condition  to  be  sold 
as  a  condemned  vessel,  were  held  superior  to 
an  antecedent  bottomry  bond.  The  Dora,  34 
Fed.  Rep.  343. 

2.  See  the  title  Masters  of  Vessels. 

3.  The  Jenny  Lind,  L.  R.  3  A.  &  E.  529. 

4.  Personal  Liability  of  Master  for  Debts  of 
Vessel.  —  The  Jonathan  Goodhue,  Swabey  524; 
The  Salacia,  9  Jur.  N.  S.  27,  32  L.  J.  Adm.  41; 
The  Jenny  Lind,  L.  R.  3  A.  &  E.  529. 

The  lien  of  a  master  of  an  Italian  vessel  for 
wages  and  advances  is  superior  to  a  botlomry 
bond  on  which  the  master  is  not  personally 
liable,  but  the  lien  of  materialmen  for  whose 
claim  the  master  is  personally  liable  is  superior 
to  the  master's  lien  for  wages.  The  Felice  B., 
40  Fed.  Rep.  653. 

In  the  distribution  of  the  proceeds  of  an 
Italian  vessel  sold  to  enforce  a  bottomry  bond 
given  in  Algiers  on  the  vessel  and  her  cargo, 
on  which  bond  the  master  was  not  personally 
liable,  the  lien  of  the  master's  wages,  given 
him  by  the  Italian  law,  was  held  superior  to 
the  claim  of  the  owners  of  the  cargo,  who  were 
Ameikan  citizens  and  assignees  of  the  bill  of 
lading  made  in  Italy  to  an  Italian  resident  or 
order.  The  Angela  Maria,  35  Fed.  Rep.  430. 
See  also  The  Bark  Irma,  6  Ben.  (U.  S.)  r,  13 
Fed.  Cas.  No.  7,064. 

5.  Creditor  a  Part  Owner.  —  Logan  v.  Steam- 
boat /Eolian,  1  Bond  (U.  S.)  267,  15  Fed.  Cas. 
No.  8,465;    Petrie  v.  The  Steam  Tug  Coal 


Bluff  No.  2,  3  Fed.  Rep.  531;  The  Queen  of 
St.  Johns,  31  Fed.  Rep.  24. 

The  lien  of  the  treasurer  of  a  corporation 
owning  a  line  of  steamships  who  puts  repairs 
upon  the  several  ships  of  the  line  is  postponed, 
if  he  has  any  lien  at  all,  to  the  liens  of  other 
creditors.  The  Murphy  Tugs,  28  Fed.  Rep. 
429. 

6.  The  America,  16  Law  Rep.  264,  1  Fed. 
Cas.  No.  288. 

7.  Priority  Not  Affected  by  Time  of  Commence- 
ment of  Proceeding  to  Enforce  Lien.  —  The  Afii- 

cano,  (1894)  P.  141;  The  Desdemona,  Swabey 
158;  The  Fanny,  2  Lowell  (U.  S.)  508,  8  Fed. 
Cas.  No.  4,638;  The  Kate  Uinchman,  6  Biss. 
(U.  S.)  367,  14  Fed.  Cas.  No.  7,620;  The  Para- 
gon, Ware  (U.  S.)  326,  18  Fed.  Cas.  No.  10,708; 
The  Brig  E.  A.  Barnard,  2  Fed.  Rep.  712; 
The  Arcturus,  18  Fed.  Rep.  743;  The  Julia,  57 
Fed.  Rep.  233;  The  Battler,  67  Fed.  Rep.  251. 

"  This  rule  permits  all  the  equities  of  such 
liens  to  be  considered  and  enforced,  instead  of 
subordinating  these  .equities  to  a  mere  race  of 
diligence."  Brown.  J.,  in  The  J.  W.  Tucker, 
20  Fed.  Rep.  129,  holding  that  the  former  rule 
of  the  southern  district  of  New  York,  giving 
priority  to  the  claim  undei  which  the  vessel 
was  first  arrested,  should  not  be  adhered  to. 

"  The  great  weight  of  authority  supports  the 
view  that  when  the  proceeds  of  the  vessel  are 
not  sufficient  to  pay  all  the  debts  of  a  given 
rank,  the  creditor  first  filing  a  libel  and  arrest- 
ing the  vessel  does  not  thereby  acquire  the 
right  to  have  his  debt  paid  in  full,  to  the  ex- 
clusion of  other  creditors  whose  debts  are  of 
the  same  rank  and  equal  merit,  and  who  inter- 
vene and  prove  their  debts  before  or  at  the 
time  a  final  decree  in  the  suit  first  brought 
is  rendered."  The  Lady  Boone,  21  Fed.  Rep. 
731- 

8.  The  Saracen,  2  W.  Rob.  458.  affirmed  6 
Moo.  P.  C.  56;  The  Clara,  Swabey  1 ;  The 
Ship  Adele,  1  Ben.  (U.  S.)  309,  1  Fed.  Cas.  No. 
78;  French  v.  The  Superb,  9  Fed.  Cas.  No. 
5,i03rt;  The  Globe.  2  Blatchf.  (U.  S.)  427.  10 
Fed.  Cas.  No.  5,483;  The  Steamboat  Minnie 
R.  Childs,  10  Ben.  (U.  S.)  553,  17  Fed.  Cas. 
No.  9,640;  Schuchardt  v.  The  Angelique,  21 
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a  vessel  has  been  sold  and  delivered  to  the  purchaser  under  a  decree  entered 
after  due  notice  requiring  all  parties  to  appear,  and  the  proceeds  are  applied 
to  the  discharge  of  the  debts  allowed,  a  claimant  cannot  intervene  and  set 
aside  the  sale.1 

d.  Waiver  of  Priority.  —  The  priority  of  a  lien  may  be  waived  by  con- 
sent to  release  the  vessel  from  custody,*  or  by  delay  in  enforcement.3 

IX.  Extinguishment  and  Discharge  —  1.  Destruction  of  Subject  Matter. 
—  It  is  obvious  that  a  lien  is  lost  by  the  destruction  of  the  res.  A  lien  on  a 
vessel  which  is  afterwards  taken  to  pieces  and  a  portion  used  in  the  construc- 
tion of  another  vessel  will  not  follow  and  attach  to  the  new  vessel.4  But  if 
the  vessel  had  been  released  under  bond  and  then  was  subsequently  lost,  the 
amount  due  the  lienor  must  be  paid  under  the  bond.5 

2.  Seizure  and  Forfeiture  —  Seizure  by  Sheriff.  —  Since  a  judicial  sale  by  a  state 
court  does  not  divest  maritime  liens,  a  seizure  by  the  sheriff  of  such  a  court  does 
not  affect  them,e  except  to  delay  their  enforcement,  for  where  the  federal  and 
state  sovereignties  both  claim  jurisdiction  of  the  res,  the  one  obtaining  actual 
jurisdiction  first  maintains  it  until  judgment  is  executed  or  until  the  court 
otherwise  lets  the  res  go  out  of  its  hands.7 

Seizure  by  Federal  Courts,  in  Suits  by  Private  Persons.  —  It  is  scarcely  necessary  to 
say  that  a  seizure  by  one  claimant  does  not  destroy  the  lien  of  another  unless 
by  the  rules  of  priority  the  claim  of  the  former  exhausts- the  res.% 

Forfeiture  in  Admiralty.  —  A  forfeiture  to  the  government  for  violation  of  law 
does  not  cut  off  the  liens  of  innocent  third  persons.9    But  where  the  lienholder 


Fed.  Cas.  No.  12,483a,  12,483^;  Schmidt  v. 
The  Superb,  21  Fed.  Cas.  No.  12,467;  The 
William  Gates,  48  Fed.  Reo.  835. 

But  the  rule  in  the  southern  district  of  New 
York  making  time  of  service  of  process  the 
test  of  priority  of  the  claims  of  materialmen 
is  not  to  be  applied  to  successive  torts.  The 
Frank  G.  Fowler,  8  Fed.  Rep.  331. 

1.  The  Dode,  100  Fed.  Rep.  478. 

A  libel  not  filed  until  afier  the  clerk  has 
made  his  report  classifying  the  claims  should 
be  postponed  until  after  the  payment  of  all 
olher  claims.  The  City  of  Tawas,  3  Fed.  Rep. 
170. 

2.  Express  Waiver  of  Priority.  —  The  Steam 
Tug  A.  R.  Gray,  7  Ben.  (U.  S.)  483,  I  Fed. 
Cas.  No.  519. 

3.  Waiver  of  Priority  by  Delay  in  Enforcement. 
—  The  Dubuque,  2  Abb.  (U.  S.)  20,  7  Fed.  Cas. 
No.  4,110;  The  Brig  Wexford,  7  Fed.  Rep. 
674;  The  Amos  D.  Carver,  35  Fed.  Rep.  665. 

The  failure  of  the  lienor  to  enforce  his  lien 
before  another  voyage  begins,  though  not 
laches  causing  a  forfeiture  of  the  lien,  post- 
pones his  lien  to  one  arising  on  the  second 
voyage.  The  Frank  G.  Fowler.  8  Fed  Rep.  331. 

4.  Destruction  of  Subject-matter  —  New  Vessel 
Built  with  Materials  of  Old  One.  —  Srodes  v.  The 
Collier,  9  Pittsb.  Leg.  J.  (Pa.)  73,  22  Fed.  Cas. 
No.  13,272. 

5.  Destruction  of  Vessel  Released  on  Bond.  — 

The  Two  Marys,  16  Fed.  Rep.  697. 

6.  Maritime  Liens  Not  Dive3ted  by  Seizure  by 
Sheriff.  —  Riggs  v.  The  Schoaner  John  Richards, 
Newb.  Adm.  73,  20  Fed.  Cas.  No.  11,827; 
Certain  Logs  of  Mahogany,  2  Sumn.  (U.  S.) 
589,  5  Fed.  Cas.  No.  2,559;  Wall  v.  The  British 
Barque  Royal  Saxon,  2  Am.  L.  Reg.  324,  29 
Fed.  Cas.  No.  17,093:  The  B.  F.  Woolsey,  7 
Fed.  Rep.  108.  But  see  The  Oliver  Jordan,  2 
Curt.  iff.  S.)  414,  18  Fed.  Cas.  No.  10,503. 

7.  Enforcement  of  Lien  Delayed  by  Seizure.  — 


Taylor  v.  Carryl,  20  How.  (U.  S.)  583.  See 
The  Ship  Robert  Fulton,  I  Paine  (U.  S.)  620, 
20  Fed.  Cas.  No.  11,890. 

But  the  rule  of  Taylor  v.  Cnrryl,  20  How. 
(U.  S.)  583,  would  not  be  maintained  in  the 
case  of  enforcement  of  a  seaman's  lien  against 
freight,  for  it  would  work  an  entire  destruction 
of  the  lien.  The  Sailor  Prince,  1  Ben.  (U.  S.) 
234,  21  Fed.  Cas.  No.  12,218. 

The  insurance  paid  on  a  vessel  lost  while  in 
the  hands  of  a  receiver  appointed  by  a  court 
of  equity,  though  an  admiralty  court  could 
not  enforce  liens  against  the  vessel  while  in 
the  hands  of  the  receiver,  will  be  disbursed  in 
the  same  manner  as  though  it  were  the  pro- 
ceeds of  the  vessel.  The  holders  of  maritime 
liens  will  be  paid  before  the  general  creditors. 
Cronenwelt  v.  Boston,  etc.,  Transp.  Co.,  95 
Fed.  Rep.  52. 

8.  Seizure  by  Federal  Court.  —  The  common- 
law  lien  of  a  shipwright  for  repairs  is  not  left 
unprotected  by  the  seizure  of  the  vessel  in 
olher  proceedings.  The  Two  Marys,  to  Fed. 
Rep.  919.  Nor  does  the  filing  of  a  bill  for 
possession  by  one  part  owner  affect  the  lien 
of  a  materialman  under  a  state  statute  for 
supplies  furnished  under  contracts  with  her 
master  and  part  owner.  The  Templar,  59 
Fed.  Rep.  203.  See  also  supra,  this  title, 
Priorities. 

9.  The  Forfeiture  of  a  Vessel  to  the  Government 

does  not  destroy  the  lien  for  supplies  furnished 
in  a  foreign  port  by  innocent  third  persons  be- 
fore the  act  for  which  the  forfeiture  is  declared. 
U.  S.  v.  Wilder,  3  Sumn.  (U.  S.)  308,  28  Fed. 
Cas.  No.  16,694;  North  American  Commercial 
Co.  v.  U.  S.,  (C.  C.  A.)  81  Fed.  Rep.  748,  re- 
versing The  Louis  Olsen,  74  Fed.  Rep.  246. 
But  one  who  innocently  purchases  the  vessel 
after  such  an  act  is  not  protected.  The  Flo- 
renzo,  Blatchf.  &  H.  Adm.  52,  9  Fed.  Cas.  No. 
4,886. 
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has  notice  of  the  illegality  of  the  vessel's  voyage  or  transactions,  his  lien  is 
lost  by  the  forfeiture.1 

A  Foreign  Condemnation  in  prize  destroys  maritime  liens.2 

3.  Sale  —  a.  Private  Sale.  —  Where  a  master  is  justified  by  necessity  in 
selling  his  vessel,  and  sells  in  good  faith,  the  sale  divests  the  ship  of  all  liens, 
and  the  usual  rule  that  a  maritime  lien  follows  the  vessel,  into  whatever  hands 
it  may  come,  does  not  obtain.  All  prior  liens  thus  divested  are  transferred  by 
the  sale  to  the  proceeds.3 

The  Sale  Must  Be  Bona  Fide,  and  evidence  showing  strong  reason  for  the  sale  of 
course  tends  to  prove  good  faith.4 

Sale  Without  Necessity.  —  Where  the  sale  of  a  vessel  is  without  necessity,  the 
transfer  of  the  title  has  no  effect  in  divesting  liens.  It  is  impossible  to  con- 
sider the  protection  of  a  bona  fide  purchaser  in  the  law  of  maritime  liens. 
Were  the  doctrines  of  the  common  law  accepted  in  this  connection,  the 
enforcement  of  a  lien  by  an  action  in  rem  would  be  sapped  of  most  of  its 
strength  and  some  of  the  fundamental  principles  of  maritime  law  would  no 
longer  exist,5  though  a  lienholder  may  be  estopped  from  asserting  his  claim 
against  a  bona  fide  purchaser  who  has  been  misled  by  his  conduct.6 

Purchase  by  Government.  —  The  purchase  of  a  vessel  by  the  government  does 
not  divest  valid  liens  on  her  which  existed  at  the  time  the  title  was  acquired. 
The  liens  may  be  enforced  against  her  by  the  ordinary  methods.7 

b.  Judicial  Sale  —  (i)  By  Admiralty  Court.  —  The  sale  of  a  vessel  under 
a  decree  in  admiralty  in  a  proceeding  in  rem  divests  the  res  absolutely  and 
completely  of  all  liens  upon  it,  whether  the  liens  arose  through  the  general 


Contra.  —  In  The  Haytian  Republic,  65  Fed. 
Rep.  120,  it  was  held  that  a  forfeiture  for 
smuggling  cuts  off  liens  for  supplies  furnished 
before  the  act  causing  the  forfeiture.  This 
was  reluctantly  followed  by  the  same  judge 
in  the  case  of  The  Louis  Olsen,  74  Fed.  Rep. 
2.46,  reversed  North  American  Commercial  Co. 
v.  U.  S.,  (C.  C.  A.)  81  Fed.  Rep.  748. 

Where  a  vessel  is  seized  by  revenue  officers, 
the  mariners  discharged,  and  the  vessel  sold 
by  her  owners  during  the  seizure  and  after- 
wards liberated,  the  lien  of  the  seamen  for 
their  wages  is  not  lost.  Anderson  v.  The 
Sloop  Solon,  1  Crabbe  (U.  S.)  17,  1"  Fed.  Cas. 
No.  363. 

Forfeiture  as  a  Penalty  by  State  Statute.  —  For- 
feiture by  Code  Va.,  §  2186,  does  not  divest 
the  maritime  liens  of  innocent  persons.  The 
Elexena,  53  Fed.  Rep.  359. 

1.  Notice  of  Illegality.  —  A  seaman  who  ships 
for  a  voyage  in  violation  of  the  acts  prohibit- 
ing the  slave  trade  is  not  entitled  to  his  lien 
on  the  proceeds  of  the  forfeited  vessel  if  he 
knew  of  the  illegal  character  of  the  voyage. 
The  St.  Jago  de  Cuba,  9  Wheat,  (U.  S.)  409. 
See  Mr.  Justice  Story's  opinion  in  The  Brig 
Langdon  Cheves,  2  Mason  (U.  S.)  58,  14  Fed. 
Cas.  No.  8,063. 

2.  Foreign  Condemnation.  —  Pierce  v.  The 
Alberto,  19  Fed.  Cas.  No.  11,142. 

3.  Lien  Divested  by  Private  Sale.  —  The  Bold 
Buccleugh,  7  Moo.  P.  C.  267;  The  Amelie,  6 
Wall.  (U.  S.)  18;  The  Rock  Island  Bridge,  6 
Wall.  (U.  S.)  213;  The  Avon,  Brown  Adm. 
170,  2  Fed.  Cas.  No.  680.  And  see  the  cases 
cited  in  the  following  notes. 

The  Lien  for  Seamen's  Wages,  being  the  most 
tenderly  regarded  of  all  the  liens  given  by  the 
maritime  law,  will  be  the  last  one  to  be  di- 
vested by  a  sale  to  a  bona  fide  purchaser.  The 
Batavia,  2  Dods.  500;  The  Scow  Bolivar,  Olc. 


Adm.  480,  3  Fed.  Cas.  No.  1,610;  The  Cerro 
Gordo,  54  Fed.  Rep.  391. 

4.  Bona  Fides  of  Sale.  —  A  sale  cannot  be  held 
to  be  fraudulent  where  the  vessel  was  driven 
ashore  and  filled  with  water  and  running  ice, 
and  was  regarded  as  a  substantial  wreck  not 
only  by  the  master,  but  by  the  agents  and  sur- 
veyors of  the  underwriters  and  other  disinter- 
ested persons.  The  fact  that  the  purchaser  of 
the  vessel  sold  in  this  condition  was  one  of 
the  surveyors,  and  that  the  relations  existing 
between  the  master  and  the  purchaser  were 
such  as  to  excite  suspicion,  are  not  enough 
to  disprove  the  good  faith  of  the  sale.  The 
Raleigh,  37  Fed.  Rep.  125,  affirming  32  Fed. 
Rep.  633.  See  The  Bark  J.  F.  Spencer,  3 
Ben.  (U.  S.)  337,  13  Fed.  Cas.  No.  7,315. 

5.  Sale  Without  Necessity.  —  The  West  Fries- 
land,  Swabey  454;  The  Bengal,  Swabey  471; 
The  Avon,  Brown  Adm.  170,  2  Fed.  Cas.  No. 
680;  Beers  v.  The  John  Adams,  3  Fed.  Cas. 
No.  1,231;  Edwards  v.  The  Steamer  Robert  F. 
Stockton,  Crabbe  (U.  S.)  580,  8  Fed.  Cas.  No. 
4,2q7;  Harney  v.  Steamer  Sydney  L.  Wright, 
5  Hughes  (U.  S.)  474,  11  Fed.  Cas.  No.  6,082^; 
The  Tonawanda,  29  Fed.  Rep.  877,  affirming 
27  Fed.  Rep.  575;  Woodward  v.  Dillworth,  (C. 
C.  A.)  75  Fed.  Rep.  415. 

Repairs  to  a  vessel  having  been  made  while 
she  was  in  the  hands  of  a  purchaser  under  a 
conditional  sale,  the  lien  was  held  enforceable 
after  the  original  owner  had  resumed  posses- 
sion after  the  breach  of  condition.  Hawes  v. 
The  James  Smith,  11  Fed.  Cas.  No.  6,238. 
See  The  Arrogante  Barcelones,  7  Wheat.  (U. 
S.)  496. 

6.  Estoppel  to  Assist  Lien  Against  Bona  Fide 
Purchaser.  —  The  Wm.  Kraft,  24  Fed.  Rep.  191; 
Glover  v.  Ames,  8  Fed.  Rep.  351. 

7.  Purchase  by  Government.  —  The  Revenue 
Cutter  No.  1,  Brown  Adm.  76,  20  Fed.  Cas. 
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maritime  law,  or  by  local  statutes,  or  were  created  by  bonds  or  mortgages,1 
and  all  liens  and  incumbrances  existing  at  the  time  of  the  sale  are  transferred 
by  operation  of  law  to  the  proceeds.2  But  no  lien  for  a  pre-existing  debt  can 
be  created  or  revived  after  the  sale  so  as  to  become  enforceable  against  the 
proceeds  of  the  sale,  as  against  those  creditors  whose  liens  were  fixed  before 
the  sale.3 

Sale  by  a  Foreign  Court.  —  A  sale  by  a  foreign  admiralty  court  divests  all  liens 
which  arose  in  this  country,  even  though  the  court  refused  to  enforce  such 
liens  for  want  of  jurisdiction.4  But  a  sale  does  not  prevent  liens  from  arising 
while  the  vessel  is  in  the  purchaser's  hands  when,  on  account  of  his  failure  to 
comply  with  his  contract,  a  subsequent  sale  was  necessary.  Between  the  dates 
of  the  two  sales,  liens  can  arise  which  will  be  enforced.5 

(2)  By  State  Court.  —  The  federal  courts  have  exclusive  jurisdiction  of 
maritime  liens,  and  the  seizure  and  sale  of  the  res  under  a  judicial  proceeding 
in  a  state  court  does  not  divest  maritime  liens  which  existed  at  the  time  of 
the  sale.6 

4.  Waiver  of  Lien  —  a.  Contract  of  Affreightment.  — The  lien  on  the 
cargo  may  be  modified,  abandoned,  or  displaced  by  a  stipulation  in  the  con- 


No.  11,713;  U.  S.  v.  Wilder,  3  Sumn.  (U.  S.) 
308,  28  Fed.  Cas.  No.  16,694. 

1.  Sale  by  Court  of  Admiralty.  —  The  Tug  E. 
W.  Gorgas,  10  Ben.  (U.  S.)  460,  8  Fed.  Cas.  No. 
4,585;  Hill  v .  The  Golden  Gate,  6  Arn.  L.  Reg. 
273,  12  Fed.  Cas.  No.  6,491;  Stewart  v.  Fagan, 
2  Woods  (U.  S.)  215,  23  Fed.  Cas.  No.  13,426; 
The  Evangel,  94  Fed.  Rep.  680.  Compare 
Schuchardt  w.  The  Angelique,  21  Fed.  Cas.  Nos. 
12,483a.  12,483^,  12,483^,  19  How.  (U.  S.)  239. 

2.  Matter  of  Steamboat  Syracuse,  etc.,  9 
Ben.  (U.  S.)  348,  23  Fed.  Cas.  No.  13,716. 

3.  The  Evangel,  94  Fed.  Rep.  680. 

4.  Sale  by  Foreign  Court.  —  The  Trenton,  4 
Fed.  Rep.  657.  In  such  a  case  the  lienholder 
is  remitted  to  his  remedy  against  the  proceeds 
of  the  sale. 

5.  Woodruff  v.  The  Levi  Dearborne,  4  Am.  L. 
J.  (Hall's)  97,  30  Fed.  Cas.  No.  17,988,  affirming 
4  Am.  L.  J.  (Hall's)  88,  30  Fed.  Cas.  No.  17,987. 

6.  Sale  by  State  Court  —  Maritime  Lien  Not  Di- 
vested.—  Ashbrook  v.  The  Steamboat  Golden 
Gate  Newb.  Am.  296,  2  Fed.  Cas.  No.  574;  The 
Scow  Bolivar,  Olc.  Adm.  480,  3  Fed.  Cas.  No. 
1,610;  Harris  v.  The  Steamboat  Henrietta, 
Newb.  Adm.  284,  1  r  Fed.  Cas.  No.  6,121;  Hill  v. 
The  Golden  Gate,  6  Am.  L.  Reg.  273,  12  Fed. 
Cas.  No.  6,491;  The  John  Richards,  1  Biss.  (U. 
S.)  106,  13  Fed.  Cas.  No.  7,361:  McAllister  v. 
Steamboat  Sam  Kirkman,  1  Bond  (U.  S.)  369,  15 
Fed  Cas.  No.  8,658;  Maxwell  v.  The  Powell,  1 
Woods  (U.  S.)  99,  16  Fed.  Cas.  No.  9,324;  The 
N.  W.  Thomas,  1  Biss.  (U.  S.)  210,  18  Fed. 
Cas.  No.  10,336;  The  Skylark,  2  Biss.  (U.  S.) 
251.  22  Fed.  Cas  No.  12,928;  The  John  Cut- 
trell,  9  Fed.  Rep.  777.  But  see  Auther  v. 
The  Atlantic,  2  Fed.  Cas.  No.  668;  The  Globe, 
2  Blaichf.  (U.  S.)  427,  10  Fed.  Cas.  No.  5,483, 
reversing  10  Fed.  Cas.  No.  5.484. 

The  lien  for  construction  given  by  the  Mich- 
igan statute  is  not  divested  by  a  judicial  sale 
in  Ohio  when  the  defendant  did  not  have  his 
day  in  court  as  provided  by  the  statute. 
Wight  v.  Maxwell,  4  Mich.  45. 

Seamen's  Lien  Not  Lost  by  Sale.  —  The  Gazelle, 
1  Spiague(U.  S.)  378,  10  Fed.  Cas.  No.  5,289; 
Harris  v.  The  Steamboat  Henrietta,  Newb. 
Adm.  284,  11  Fed.  Cas.  No.  6,121;  The  Julia 
Ann,  1  Sprague  (U.  S.)  382,  14  Fed.  Cas.  No. 


7.577!  The  Schooner  Highlander,  1  Sprague 
(U.  S.)  510,  12  Fed.  Cas.  No.  6,476;  McGinnis 
v.  The  Grand  Turk,  9  Pittsb.  Leg.  J.  (Pa.)  257, 
16  Fed.  Cas.  No.  8,800;  Taylor  v.  The  Royal 
Saxon,  1  Wall.  Jr.  (C.  C.)  311,  23  Fed.  Cas. 
No.  13,803;  Crosby  v.  The  Lillie,  40  Fed.  Rep. 
367- 

A  lien  for  supplies  or  repairs  upon  a  vessel 
under  a  mortgage  and  in  possession  of  the 
mortgagor  is  valid  and  will  be  enforced  after 
the  possession  is  transferred  to  the  mortgagee. 
And  this  notwithstanding  the  possession  may 
have  been  given  by  a  decree  of  a  court  of  ad- 
miralty in  a  suit  for  possession.  The  Granite 
Stale.  1  Sprague  (U.  S.)  277,  10  Fed.  Cas.  No. 
5.687. 

The  lien  for  supplies  sold  the  charterer  upon 
the  credit  of  the  vessel  is  not  discharged  by 
the  bankruptcy  of  the  charterer  and  the  com- 
position made  with  the  creditors,  though  the 
materialman  voted  to  accept  the  composition. 
The  Home,  18  Nat.  Bankr.  Reg.  557,  12  Fed. 
Cas.  No.  6,657. 

A  maritime  lien  is  not  divested  by  the  death 
of  the  owner  of  the  vessel  and  the  representa- 
tion by  his  administrator  of  the  insolvency  of 
his  estate.  The  Young  Mechanic,  2  Curt.  (U. 
S.)  404,  30  Fed.  Cas.  No.  18,180. 

Seaman  a  Part  Owner.  —  A  sheriff's  sale  of  a 
vessel  on  execution  against  the  owners  dis- 
charges the  lien  for  wages  of  a  seaman  who  is 
part  owner.  Gallatin  v.  The  Pilot,  2  Wall.  Jr. 
(C.  C.)  592,  9  Fed.  Cas.  No.  5,199,  reversing 
Foster  v.  Steamboat  Pilot  No.  2,  Newb.  Adm. 
215,  9  Fed.  Cas.  No.  4,980. 

In  Case  the  Lienholder  Is  the  Purchaser  at  a 
sale  in  execution  in  a  state  court  to  enforce 
his  own  claim,  the  amount  which  he  bid  at  the 
sale  must  be  applied  on  his  debt.  But  the 
balance  may  be  proved  by  him  as  a  claim  in 
admiralty.  The  Skylark,  2  Biss.  (U.  S.)  251, 
22  Fed.  Cas.  No.  12,928. 

Deficiency.  —  Where  a  vessel  has  been  sold 
in  execution  of  a  judgment  on  a  note  which 
was  taken  in  payment  for  repairs  on  her,  the 
sale  realizing  less  than  the  amount  of  the  note, 
there  is  no  lien  for  the  balance  under  the  gen- 
eral admiralty  law.  The  Mary  Morgan,  28 
Fed.  Rep.  196. 
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tract  of  affreightment  wholly  irreconcilable  with  its  existence.  If  the  intention 
to  part  with  the  lien  is  doubtful,  the  carrier  must  have  the  benefit  of  the  doubt.1 

b.  Parting  with  Possession  of  Cargo.  — The  lien  for  freight  being  a 
possessory  one,  a  delivery  of  the  cargo,  with  the  intent  to  part  with  the  con- 
trol thereof,  discharges  the  lien.2  The  lien  of  the  ship  on  the  cargo  is  also 
waived  by  acts  of  the  master  which  end  the  contract  of  affreightment.3  But  if 
the  master  is  deprived  of  the  possession  of  the  cargo  by  capture,  a  recapture 
restores  the  lien  for  freight.4 

c.  Laches  —  (i)  In  General.  —  A  maritime  lien  which  has  arisen  from  any 
of  the  creating  causes  we  have  noted  maintains  all  its  characteristics  for  a 
reasonable  time;  it  is  good  against  the  vessel,  the  freight,  and  the  proceeds  for 
this  time  wherever  they  can  be  found;  but  a  delay  to  enforce  the  lien  after  a 
reasonable  time  will  be  considered  a  waiver  as  against  subsequent  purchasers 
or  incumbrancers  who  acquire  title  or  rights  in  good  faith  and  without  notice.8 
But  only  reasonable  diligence  is  required  in  enforcing  a  maritime  lien.6 

To  Constitute  One  a  Bona  Fide  Purchaser,  there  must  be  a  transfer  of  title  or  acqui- 
sition of  a  right  in  the  property  for  a  present  valuable  consideration.7 


1.  Lien  on  Cargo  Waived  by  Terms  of  Contract 
of  Affreightment.  —  4,885  Bags  Linseed,  1  Black 
(U.  S.)  108;  The  Bird  of  Paradise,  5  Wall.  (U. 
S.)  545- 

Naming  a  Time  and  Place  for  Payment  of  Freight 

other  than  that  of  delivery  constitutes  a  waiver 
of  the  lien  unless  especially  reserved.  Ray- 
mond v.  Tyson,  17  How.  (U.  S.)  53. 

The  lien  on  the  cargo  is  not  waived  by  stipu- 
lations in  the  charter-party  requiring  delivery 
of  the  cargo  within  reach  of  the  ship's  tackle, 
and  providing  that  the  balance  of  the  charter 
money  remaining  unpaid  on  the  termination 
of  the  voyage  shall  be  payable  one-half  in  five, 
and  one-half  in  ten  days  after  the  discharge 
of  the  cargo.  The  Kimball,  3  Wall.  (U.  S.)  37 
[overruling  The  Ship  Anna  Kimball,  2  Sprague 
(U.  S.)  33,  1  Fed.  Cas.  No.  404];  Certain  Logs 
of  Mahogany,  2  Sumn.  (U.  S.)58g,  5  Fed.  Cas. 
No.  2,559,  Blowers  v.  One  Wire  Rope  Cable, 
19  Fed.  Rep.  444. 

In  England  it  has  been  held  that  where  the 
contract  is  to  pay  in  good  and  approved  bills 
of  exchange,  the  lien  is  waived  by  negotiating 
the  bills  of  exchange.  Horncastle  v.  Farran, 
3  B.  &  Aid.  497,  5  E.  C.  L.  356. 

2.  Lien  for  Freight  Discharged  by  Delivery  of 
Cargo.  —  4,885  Bags  Linseed,  1  Black  (U.  S.) 
108;  Cranston  v.  Cargo  of  Two  Hundred  and 
Fifty  Tons  Coal,  22  Fed.  Rep.  614:  Gring  v. 
Cargo  of  Lumber,  38  Fed.  Rep.  528. 

Intent  to  Part  with  Control  of  Cargo.  —  A  de- 
livery made  under  expectation  that  the  freight 
will  be  paid  at  the  time  is  not  such  a  delivery 
as  parts  with  the  lien,  and  the  carrier  may 
afterwards  libel  the  articles  in  rem  for  the 
freight.  One  Hundred  and  Fifty-One  Tons 
Coal,  4  Blatchf.  (U.  S.)  368,  18  Fed.  Cas.  No. 
10,520;  Cranston  v.  Cargo  of  Two  Hundred 
and  Fifty  Tons  Coal,  22  Fed.  Rep.  614. 

The  Burden  of  Proof  is  on  the  libelant  to  show 
that  there  was  not  an  absolute  delivery.  Cran- 
ston v.  Cargo  of  Two  Hundred  and  Fifty  Tons 
Coil,  22  Fed.  Rep.  614. 

3.  Lien  Waived  by  Terminating  Contract  of 
Affreightment.  —  Allen  v.  Three  Thousand  One 
Hundred  and  Eighty-Three  Bushels  Potatoes, 
8  Fed.  Rep.  763. 

4.  Capture  and  Recapture.  —  Ex  p.  Cheesman, 
2  Eden  181. 


The  same  principle  of  the  lien  reviving  upon 
regaining  possession  was  applied  to  a  lien  for 
wharfage  in  Johnson  v.  The  Schooner  M'Don- 
ough,  Gilp.  (U.  S.)  101,  13  Fed.  Cas.  No.  7,395. 

5.  Waiver  by  Delay  in  Enforcement.  —  Blaine 
v.  The  Ship  Charles  Carter,  4  Cranch  (U.  S.) 
328;  The  Admiral,  18  Law  Rep.  91,  I  Fed.  Cas. 
No.  84;  The  Barque  Chusan,  2  Story  (U.  S.) 
455.  5  Fed.  Cas.  No.  2,717;  The  D.  M.  French, 

I  Lowell  (U.  S.)  43,  7  Fed.  Cas.  No.  3,938; 
The  Eliza  Jane,  1  Sprague  (U.  S  )  152  8 
Fed.  Cas.  No.  4,363;  The  Emma  L.  Coyne, 

8  Fed.  Cas.  No.  4,466;  The  General  Jack- 
son, 1  Sprague  (U.  S.)  554,  10  Fed.  Cas.  No. 
5,314;  The  Harriet  Ann,  6  Biss.  (U.  S.)  13, 

II  Fed.  Cas.  No.  6,101;  The  Lillie  Mills,  1 
Sprague  (U.  S.)  307,  15  Fed.  Cas.  No.  8,352; 
The  Paul  Boggs,  1  Sprague  (U.  S.)  369,  18  Fed. 
Cas.  No.  10,846;  The  Rebecca,  Ware  (U.  S.) 
188,  20  Fed.  Cas.  No.  11,619;  The  Prospect,  3 
Blatchf.  (U.  S.)  526,  20  Fed.  Cas.  No.  11,443; 
Stillman  v.  The  Steamboat  Buckeye  State, 
Newb.  Adm.  ill,  23  Fed.  Cas.  No.  13,445;  The 
Favorite,  1  Biss.  (U.  S.)  525,  8  Fed.  Cas.  No. 
4,696;  Enslow  v.  The  Sarah,  8  Fed.  Cas.  No. 
4,495;  Packard  v.  The  Sloop  Louisa,  2  Woodb. 
&  M.(U.  S.)48.  18  Fed.  Cas.  No.  10,652;  The 
Laureita,  9  Fed.  Rep.  622;  The  John  Cuttrell, 

9  Fed.  Rep.  777;  The  Bristol,  20  Fed.  Rep.  800, 
affirming  n  Fed.  Rep.  156;  The  F.  W.  Vos- 
burgh,  93  Fed.  Rep.  481;  In  re  Wright,  16  Fed. 
Rep.  482;  The  Thomas  Sherlock,  22  Fed.  Rep. 
253;  The  Young  America,  30  Fed.  Rep.  7S9, 
qualifying  The  Grapeshot,  22  Fed.  Rep.  123. 

Liens  Created  by  State  Statute.  —  Where  a  lien 
is  created  by  a  state  statute  whkh  prescribes 
no  limitof  time  within  which  the  lien  must  be 
enforced,  the  lien  is  not  lost  by  delay.  The 
Shadyside,  23  Fed.  Rep.  731.  Centra,  The  Asher 
W.  Parker,  (C.  C.  A.)  84  Fed.  Rep.  832. 

6.  Only  Reasonable  Diligence  Required.  —  The 
Europa,  2  Moo.  P.  C.  C.  N.  S.  1;  Brown  &  L. 
89.  See  also  the  cases  cited  in  the  next  pre- 
ceding note. 

7.  What  Constitutes  a  Bona  Fide  Purchaser.  — 
A  mortgagee  is  a  bona  Jide  purchaser  where  a 
present  valuable  considetation  is  given,  or 
money  subsequently  advanced  or  liability  in- 
curred on  the  faith  thereof.  Filzgerald  v.  The 
H.  A.  Richmond,  9  Fed.  Cas.  No.  4.839- 
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Lien  for  Supplies.  —  The  lien  for  supplies  ordinarily  should  be  enforced  soon 
after  the  termination  of  the  voyage  for  which  they  were  furnished.1  It  does 
not  necessarily  continue  until  the  vessel  has  returned  to  the  place  where  the 
supplies  were  furnished.2  The  lapse  of  time  which  will  defeat  the  lien  varies 
with  different  opportunities  of  enforcement  or  with  different  circumstances.3 

Lien  for  Services.  —  A  lien  for  services  must  be  prosecuted  with  reasonable 
diligence,  just  as  the  lien  for  supplies  or  any  other  lien.  Doubtless  the  lien 
for  seamen's  wages  would  be  regarded  with  more  tenderness  by  the  courts,  and 
what  would  ordinarily  be  held  laches  in  other  cases  would  not  be  so  held  in 
the  case  of  a  seaman.  Seamen  have  been  called  the  wards  of  the  nation  by 
the  old  English  judges  and  by  our  own  courts;  nevertheless  the  seaman  can- 
not sleep  on  his  rights  to  the  injury  of  innocent  third  persons.  Thus  where  a 
seaman  did  not  enforce  a  lien  for  three  years'  services,  though  he  was  near  the 
vessel  and  its  owner  for  two  years  and  had  ample  opportunity  to  enforce  his 
claim,  he  was  postponed  to  bona  fide  lienors.4  So  a  delay  of  several  years  by 
a  seaman  was  held  laches  as  against  intervening  rights,  though  the  claimant 


A  bill  of  sale  or  mortgage  to  secure  an 
antecedent  indebtedness  does  not  make  the 
grantee  a  bona  fide  purchaser  for  value.  On 
the  other  hand,  when  money  is  advanced  in 
consideration  of  the  bill  of  sale  and  mortgage, 
and  there  is  no  notice  of  the  lien  actual  or  con- 
structive, the  grantee  is  an  innocent  purchaser 
for  value.  The  Ella,  84  Fed.  Rep.  471.  Nor 
is  one  a  bona  fide  purchaser  who  takes  a  ves- 
sel in  payment  of  an  antecedent  debt.  The 
Alfred  J.  Murray,  60  Fed.  Rep.  926,  affirmed 
(C.  C.  A.)  63  Fed.  Rep.  270. 

And  see  Bona  Fide,  vol.  4,  p.  615. 

1.  Lien  for  Supplies  —  What  Delay  Amounts  to 
Laches.  —  The  Boston,  Blatchf.  &  H.  Adm.  309, 
3  Fed.  Cas.  1,669;  The  General  Jackson,  1 
Sprague  (U.  S.)  554,  ro  Fed.  Cas.  No.  5,314. 

2.  The  Lillie  Mills,  1  Sprague  (U.  S.)  307,  15 
Fed.  Cas.  No.  8,352;  The  Nikita,  (C.  C.  A.)  62 
Fed.  Rep.  936. 

3.  Laches  Dependent  on  Circumstances  of  Case. 
—  The  Amos  D.  Carver,  35  Fed.  Rep.  665; 
The  Lyndhurst,  48  Fed.  Rep.  839;  The  Algon- 
quin, 88  Fed.  Rep.  318.  See  also  The  Asher 
W.  Parker,  (C.  C.  A.)  84  Fed.  Rep.  832;  The 
Tonawanda,  27  Fed.  Rep.  575,  29  Fed  Rep. 
877;  The  D.  B.  Steelman,  70  Fed.  Rep.  326; 
The  Wyoming,  36  Fed.  Rep.  493;  The  Theo- 
dore Perry,  8  Cent.  L.  J.  191,23  Fed.  Cas.  No. 
13,879.  Thus  a  delay  of  seven  months  has 
been  held  laches,  but  a  lapse  of  two  or  even 
three  years  has  been  held  not  to  have  impaired 
the  lien.  The  Carrie,  46  Fed.  Rep.  796.  A 
delay  of  seventeen  months,  during  ten  of  which 
the  tug  to  which  the  supplies  had  been  fur- 
nished had  been  out  of  commission  and  lying 
in  the  harbor  of  the  city  where  the  furnisher 
resided,  was  held  laches  as  against  a  purchaser 
without  notice.    The  Tiger,  90  Fed.  Rep.  826. 

Running  Account.  —  In  The  John  Dillon,  46 
Fed.  Rep.  527,  an  account  had  been  running 
four  years,  during  which  time  it  had  been 
largely  reduced  by  regular  payments.  The 
last  payment  was  made  one  week  before  the 
libel.  It  was  held  that  this  was  not  laches, 
and  that  the  claim  was  not  postponed  to  sup- 
plies and  repairs  furnished  by  others  while 
such  payments  were  being  made. 

Entry  on  Register  —  Italian  Law.  —  It  is  laches 
for  the  lienholder  not  lo  indorse  on  the  regis- 
ter of  an  Italian  vessel  notice  of  his  lien  for 


supplies  and  repairs  furnished  at  Marseilles, 
as  required  by  the  Italian  law,  and  his  failure 
to  do  so  avoids  his  lien  as  against  an  innocent 
purchaser  lor  value.  The  Nikita,  (C.  C.  A.) 
62  Fed.  Rep.  936. 

As  to  Supplies  Furnished  in  a  Foreign  Port,  see 
Baldwin  v.  The  E.  Morris,  2  Fed.  Cas.  No. 
799;  The  Utility,  Blatchf.  &  H.  Adm.  218,  28 
Fed.  Cas.  No  16,806;  The  Tonawanda,  29  Fed. 
Rep.  877,  affirming  27  Fed.  Rep.  575. 

4.  Lien  for  Services  —  Seamen's  Wages.  —  The 
Nellie  Bloomfield,  27  Fed.  Rep.  524. 

A  seaman  present  and  silent  at  a  sheriff's 
sale  of  a  vessel  does  not  waive  his  lien  for 
wages  thereby.  Crosby  v.  The  Lillie,  40  Fed. 
Rep.  367. 

But  the  lien  is  lost  where  the  claimants, 
seamen,  with  knowledge  of  a  libel  filed  by 
other  members  of  the  crew,  failed  to  apply 
for  their  wages.  Trump  v.  Ship  Thomas,  Bee 
Adm.  86,  24  Fed.  Cas.  No.  14,206;  Wood  v. 
Sieamtug  Lumberman,  3  Hughes  (U.  S.)  542, 
30  Fed.  Cas.  No.  17,949. 

A  forbearance  by  seamen  to  libel  a  vessel  at 
the  port  where  they  are  discharged,  before  the 
end  of  the  voyage,  does  not  amount  to  a 
waiver  of  their  lien  as  against  a  subsequent 
bona  fide  purchaser.  The  Ship  Mary,  Paine 
(U.  S.)  180,  16  Fed.  Cas.  No.  9,186. 

A  seaman  discharged  at  the  termination  of 
the  voyage,  without  payment,  who  follows  up 
the  ship  and  immediately  upon  meeting  her 
brings  suit  against  her,  does  not  lose  his  lien 
though  the  vessel  has  made  one  or  more  voy- 
ages since.  Freeman  v.  The  Schooner  Jane, 
Crabbe  (U.  S.)  178,  9  Fed.  Cas.  No.  5,086. 

Seamen's  wages  sued  for  during  the  season 
next  after  they  accrue  are  not  stale  as  against 
mortgages  executed  before  the  wages  are 
earned.    The  Live  Oak,  30  Fed.  Rep.  78. 

The  Master's  Lien.  —  The  statute  17  &  18 
Victoria,  c.  104,  §  igr,  together  with  4  Anne, 
c.  16,  §  17,  seems  to  give  the  master  six  years 
within  which  10  sue  for  wages  in  the  Admiralty 
Court.    The  Chieftain,  Brown  &  L.  212. 

Engineer.  —  A  delay  of  twenty  monlhs  does 
not  necessarily  render  stale  the  claim  of  an 
engineer  for  wages.  The  Ferry  Steamer 
Norfolk,  etc.,  2  Hughes  (U.  S.)  123,  18  Fed. 
Cas.  No.  10,297. 

Where  the  proof  of  the  claim  is  unsatisfac- 


1131 


Volume  XIX. 


Extinguishment  and  Discharge.      MARITIME  LIENS. 


Waiver  of  Lien. 


did  not  know  where  the  vessel  was  for  a  considerable  portion  of  the  time; 
but  he  had  made  no  effort  to  discover  her  whereabouts,  and  his  lien  there- 
fore was  deemed  to  be  waived.1 

Lien  for  Collision.  —  The  same  rule  obtains  for  liens  arising  from  a  collision  as 
for  services  or  for  repairs.  But  where  an  accident  was  so  notorious  that  a 
diligent  inquiry  on  the  part  of  the  purchaser  would  have  discovered  the  lien 
arising  therefrom,  a  delay  of  eleven  months  was  held  not  to  be  unreasonable.2 
It  will  be  seen  from  the  numerous  cases  already  cited  that  the  question  of 
laches  is  largely  one  of  the  circumstances  attending  each  case;  and  so  it  has 
been  held  directly.3 

(2)  Vessel  on  Foreign  Voyage.  —  The  fact  that  a  vessel  has  not  been  within 
the  jurisdiction  of  the  United  States,  but  away  on  a  foreign  voyage,  is  a  cir- 
cumstance showing  that  the  lien  claimant  has  not  had  a  reasonable  opportunity 
to  enforce  his  claim  during  that  time.4 

(3)  Vessel  Operating  by  Season  —  Ruje  on  Great  Lakes.  —  Admiralty  liens  on 
vessels  navigating  waters  which  are  open  only  during  a  certain  part  of  each 
year,  e.  g.,  the  Great  Lakes,  or  used  in  a  business  in  which  the  year  is  divided 
into  distinct  seasons  of  activity,  must  generally  be  enforced  before  the  debts 
growing  out  of  the  next  season  are  incurred.5  But  this  rule  of  the  separate 
seasons  does  not  make  one  who  takes  a  vessel  for  a  debt  an  innocent  purchaser.6 

(4)  Ownership  of  Vessel  Unchanged.  —  If  the  ownership  of  the  vessel  remains 
unchanged,  the  lien  remains  valid,  though  there  has  been  a  long  delay  in 
enforcing  it,  unless  an  appreciable  damage  will  be  done  to  the  owner  by  keep- 
ing it  alive;  7  and  the  loss  of  evidence  by  the  delay  is  not  considered  a  suffi- 
cient ground  for  refusing  to  enforce  the  lien  when  there  has  been  no  change 
of  ownership.8 

d.  Taking  Commercial  Paper.  —  It  is  well  established  that  taking  a  bill 


ory,  and  there  is  a  delay  of  more  than  two 
years  to  enforce  it,  there  is  no  lien  for  serv- 
ices.   The  Wyoming,  36  Fed.  Rep.  493. 

Pilotage. —  A  claim  for  pilotage  made  six 
months  afier  the  last  service  is  performed  is 
not  stale  as  against  bona  fide  purchasers  with- 
out notice.  The  Steamboat  Argo,  7  Ben.  (U.  S.) 
304,  1  Fed.  Cas.  No.  515. 

Towage.  —  Where  more  than  two  years 
elapsed  between  the  time  of  performing  the 
towage  service  and  the  bringingof  the  suit  for 
enforcement  of  the  lien,  and  where  shortly 
after  the  service  was  rendered  the  vessel  spent 
two  weeks  in  each  of  two  ports  where  the  tug 
had  agents  to  look  out  for  her  business,  but  no 
suit  was  began,  and  the  vessel  was  sold  to  a 
bona  fide  purchaser,  it  was  held  that  due  dili- 
gence had  not  been  exercised  by  the  owners 
of  the  tug.    The  Frank,  25  Fed.  Rep.  287. 

1.  The  Steamboat  Artisan,  8  Ben.  (U.  S.) 
538,  2  Fed.  Cas.  No.  567.  See  the  Schooner 
Bombard,  8  Ben.  (U.  S.)  493,  2  Fed.  Cas.  No. 
831. 

2.  Laches  as  to  Lien  for  Collision.  —  The  Colt;  m- 

bia,  27  Fed.  Rep.  704. 

A  delay  of  two  years  was  held  fatal  where 
the  purchaser  took  every  precaution  to  dis- 
cover outstanding  liens.  The  Bristol,  n  Fed. 
Rep.  156,  20  Fed.  Rep.  800. 

Twenty  months  was  held  too  long  a  delay 
as  against  &>»a  fide  purchasers.  The  Admiral, 
-18  Law  Rep.  91,  1  Fed.  Cas.  No.  84. 

3.  The  Key  City,  14  Wall.  (U.  S.)  653;  The 
Admiral,  18  Law  Rep.  91,  1  Fed.  Cas.  No.  84; 
The  Scow  Bolivar,  Olc.  Adrn.  474,  3  Fed.  Cas. 
No.  1,609;  Tne  Dubuque,  2  Abb.  (U.  S.)  20,  7 
Fed.  Cas.  No.  4,110;   The  Canal  Boat  John 


Lowe,  2  Ben.  (U.  S.)  394,  13  Fed.  Cas.  No. 
7.356;  The  Eastern  Star,  Ware  (U.  S.)  184,  8 
Fed.  Cas.  No.  4,254;  The  Ship  Mary,  Paine 
(U.  S.)  180,  16  Fed.  Cas.  No.  9,186. 

Where  a  vessel  was  for  most  of  the  time  in 
the  claimant's  jurisdiction  and  he  was  under 
no  disability  to  sue,  a  delay  of  two  years  was 
held  to  make  the  claim  stale.  Grisvvold  v. 
The  Steamer  Nevada,  2  Sawy.  (U.  S.)  144,  11 
Fed.  Cas.  No.  5,839. 

The  test  of  the  reasonableness  or  unreason- 
ableness of  a  delay  is  whether  under  the  cir- 
cumstances there  was  a  fair  opportunity  to 
enforce  the  lien.  The  Ella,  84  Fed.  Rep.  471; 
The  Tiger,  90  Fed.  Rep.  826. 

4.  Vessel  on  Foreign  Voyage.  —  The  Sea  Lark, 
1  Sprague  (U.  S.)  571,  21  Fed.  Cas.  No.  12,579; 
The  Walkyrien,  11  Blatchf.  (U.  S.)  241,  29  Fed. 
Cas.  No.  17.092. 

5.  Vessel  Operating  by  Seasons.  —  Chard  v. 
The  Kate  L.  Bruce,  £  Fed.  Cas.  No.  2,614; 
Stillman  v.  The  Steamboat  Buckeye  State, 
Newb.  Adm.  ill,  23  Fed.  Cas.  No.  13,445;  The 
Alfred  J.  Murray,  60  Fed.  Rep.  926,  affirmed 
(C.  C.  A.)  63  Fed.  Rep.  270.  See  also  The 
Detroit,  Brown  Adm.  141,  7  Fed.  Cas.  No. 
3.832;  The  C.  N.  Johnson,  19  Fed.  Rep.  782. 

6.  The  Alfred  J.  Murray.  60  Fed.  Rep.  926, 
affirmed  (C.  C.  A.)  63  Fed.  Rep.  270. 

7.  Ownership  of  Vessel  Unchanged.  —  The  Gal- 
loway C.  Morris,  2  Abb.  (U.  S.)  164,  9  Fed. 
Cas.  No.  5,204.  Nor  will  a  colorable  transfer 
affect  the  claimant's  right  of  recovery.  The 
Paul  Boggs,  1  Sprague  (U.  S.)  369,  18  Fed. 
Cas.  No.  10,846. 

8.  Loss  of  Evidence.  —  The  Martino  Cilento, 
22  Fed.  Rep.  859. 
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or  note  does  not  extinguish  the  lien  of  the  claim  for  which  the  bill  or  note  was 
given,  unless  it  was  understood  between  the  parties  that  the  paper  was  received 
as  an  absolute  payment,1  though  there  have  been  some  cases  to  the  contrary.3 
Nor  is  the  lien  waived  by  an  agreement  to  take  payment  in  a  promissory  note, 
or  an  offer  to  waive  the  lien  on  the  vessel,  if  the  owner  will  make  the  note  out 
in  the  form  requested,  when  the  note  is  not  delivered.3  But  the  circumstances 
under  which  the  note  is  given  may  rebut  the  presumption  that  the  credit  of 
the  vessel  was  not  relied  on.4 

Suneider  of  Note.  —  Where  the  lien  is  sought  to  be  enforced,  the  note  should 
be  surrendered  at  the  trial  5  or  be  returned  to  the  maker.6  But  the  fact  that 
a  libel  in  rem  is  filed  before  the  maturity  of  the  note  which  is  still  in  the  pos- 
session of  the  libelant  does  not  defeat  the  suit,  but  at  most  affects  the  ques- 
tion of  costs.7 


1.  Lien  Not  Waived  by  Taking  Commercial 
Paper.  —  The  Charles  Amelia,  L.  R.  2  A.  &  E. 
330;  The  Kimball.  3  Wall.  (U.  S.)  37;  The  Bird 
of  Paradise,  5  Wall.  (U.  S.)  545;  The  Emily 
Souder,  17  Wall.  (U.  S.)  666;  The  Steamer 
St.  Lawrence,  I  Black  (U.  S.)  522;  The 
Active,  Olc.  Adm.  2S6,  1  Fed.  Cas.  No.  34; 
The  City  of  Salem,  10  Fed.  Rep.  843;  The 
Hilarity,  Blatchf.  &  H.  Adm.  90,  12  Fed.  Cas. 
No.  6,480;  The  Gate  City,  5  Biss.  (U.  S.)  200, 
10  Fed.  Cas.  No.  5,267;  Page  v.  Hubbard,  1 
Sprague  (U.  S.)  335,  18  Fed.  Cas.  No.  10,663; 
Raymond  v.  The  Schooner  Ellen  Stewart,  5 
McLean  (U.  S.)  269,  20  Fed.  Cas.  No.  11,594; 
The  Eclipse,  3  Biss.  (U.  S.)99,  8  Fed.  Cas.  No. 
4,268;  The  Illinois,  2  Flipp.  (U.  S.)  383,  12 
Fed.  Cas.  No.  7,005;  The  Steamer  James  Guy, 
r  Ben.  (U.  S.)  112,  13  Fed.  Cas.  No.  7,195;  The 
Napoleon,  7  Biss.  (U.  S.)  393,  17  Fed.  Cas.  No. 
10,011;  The  Brig  Nestor,  1  Sumn.  (U.  S.)  73, 
iS  Fed.  Cas.  No.  10,126;  Southern  Bank  v. 
The  Alexander  McNeil,  20  Int.  Rev.  Rec.  176, 
22  Fed.  Cas.  No  13,186;  Carter  v.  The 
Schooner  Byzantium,  1  Cliff.  (U.  S.)  1,  5  Fed. 
Cas.  No.  2,473;  The  Steamboat  Washington 
Irving,  2  Ben.  (U.  S.)  318,  29  Fed.  Cas.  No. 
17,244;  The  Acme,  7  Blatchf.  (U.  S.)  366,  1 
Fed.  Cas.  No.  28;  Drake  v.  The  Lime  Rock, 
1  Cine.  L.  Bui.  37,  7  Fed,  Cas.  No.  4,064; 
Fitzgerald  v.  The  H.  A.  Richmond,  9  Fed. 
Cas.  No.  4,839;  The  Helen  M.  Pierce,  2  Hask. 
(U.  S.)  205,  11  Fed.  Cas.  No.  6,332;  The  Har- 
riet, 1  Sprague  (U.  S.)  33,  11  Fed.  Cas.  No. 
6,098;  Logan  v.  Steamboat  yEolian,  1  Bond 
(U.  S.)  267,  15  Fed.  Cas.  No.  8,465;  McKim  v. 
Kelsey,  Taney  (U.  S.)  502,  16  Fed.  Cas.  No. 
8,861;  The  R.  W.  Skillinger,  1  Flipp.  (U.  S.) 
436,  21  Fed.  Cas.  No.  12,181;  North  v.  Brig 
Eagle,  Bee  Adm.  78,  18  Fed.  Cas.  No.  10,309; 
Reppert  v.  Robinson,  Taney  (U.  S.)  492,  20 
Fed.  Cas.  No.  11,703;  The  Sarah  J.  Weed,  2 
Lowell  (U.  S.)  555,  21  Fed.  Cas.  No.  12,350; 
Srodes  v.  The  Collier,  9  Pittsb.  Leg.  J.  (Pa.) 
73,  193,  22  Fed.  Cas.  Nos.  13,272,  13,272^;  The 
Gen.  Meade,  20  Fed.  Rep.  923;  The  Pride  of 
America,  19  Fed.  Rep.  607;  The  Alabama,  22 
Fed.  Rep.  449;  The  Agnes  Barton,  26  Fed. 
Rep.  542;  The  Queen  of  St.  Johns,  31  Fed. 
Rep.  24;  The  John  C.  Fisher,  50  FeJ.  Rep. 
703;  The  Pioneer,  53  Fed.  Rep.  279;  The  Ella, 
84  Fed.  Rep.  471;  The  Alfred  J.  Murray,  60 
Fed.  Rep.  926,  affirmed  (C.  C.  A.)  63  Fed. 
Rep.  270;  The  Crescent,  88  Fed.  Rep. 
298. 

As  to  the  effect  of  a  bill  or  note  as  a  payment, 
see  the  title  Payments. 


Joint  Note.  —  Accepting  a  note  in  which  a 
third  person  joins  is  not  a  waiver  of  the  lien. 
Moore  v.  Newbury,  6  McLean  (U.  S.)  472,  17 
Fed.  Cas.  No.  9,772. 

Indorsed  Bill.  —  A  lien  for  advances  for  sup- 
plies is  weived  by  the  taking  of  a  bill  of  ex- 
change for  the  amount,  indorsed  by  third  per- 
sons to  whom  the  ship  is  delivered  as  a 
security.  O'Hara  v.  Ship  Mary,  Bee  Adm. 
100,  18  Fed.  Cas.  No.  10,467. 

2.  Davenport  v.  The  Sea  Flower,  7  Fed.  Cas. 
No.  3,589,  affir?ned  1  Blatchf.  (U.  S.)  361,21 
Fed.  Cas.  No.  12,577;  The  Highlander,  4 
Blatchf.  (U.  S.)  55,  12  Fed.  Cas.  No.  6,475; 
Murray  v.  Lazarus,  I  Paine  (U.  S.)  572,  17 
Fed.  Cas.  No.  9,462;  Underwriters'  Wrecking 
Co.  v.  The  Katie,  3  Wood  (U.  S.)  182,  24  Fed. 
Cas.  No.  14,342. 

3.  Agreement  to  Take  Note  in  Payment.  — 
Secor  v.  The  Steamboat  Highlander,  (U.  S. 
Dist.  Ct.)  19  How.  Pr.  (N.  Y.)  334,  21  Fed. 
Cas.  No.  12,604,  affirmed  4  Blatchf.  (U.  S.;  55, 
12  Fed.  Cas.  No.  6,475. 

Offer  of  Waiver.  —  Where  the  owner  not  being 
able  to  pay  cash  on  delivery  for  repairs  to 
his  vessel,  according  to  the  original  contiact, 
agreed  that  the  supply  man  should  have  a  lien 
on  the  repairs  and  on  the  vessel  for  his  claim, 
but  after  the  delivery  of  the  repairs  refused  to 
give  notes  in  the  form  agreed;  and  the  supply 
man  objected  to  the  note  tendered,  and  offered 
to  return  it  and  waive  the  lien  on  the  vessel  if 
the  owner  would  divide  the  payments  in  a 
certain  way  which  he  desired,  but  to  this  no 
reply  was  made,  it  was  held  that  there  was  no 
waiver  of  the  lien  on  the  vessel.  The  L.  B. 
X.,  93  Fed.  Rep.  233. 

4.  Presumption  Kebutted  by  Circumstances.  ■ — 
The  James  Farrell,  36  Fed.  Rep.  500. 

5.  Note,  etc.,  Must  Be  Surrendered  at  Hearing. 
—  Ramsay  v.  Allegre,  12  Wheat.  (U.  S.)6ii; 
The  Steamboat  Argo,  7  Ben.  (U.  S.)  304,  1 
Fed.  Cas.  No.  515;  Carter  v.  The  Schooner 
Byzantium,  1  Cliff.  (U.  S.)  1,  5  Fed.  Cas.  No. 
2,473;  The  Eclipse,  3  Biss.  (U.  S.)  99,  8  Fed. 
Cas.  No.  4,26S;  Harris  v.  The  Schooner  Ken- 
sington, 8  Am.  L.  Reg.  144,  11  Fed.  Cas.  No. 
6,122;  Page  v.  Hubbard,  1  Sprague  (U.  S.) 
335,  18  Fed.  Cas.  No.  10,663;  Southern  Bank 
v.  The  Alexander  McNeil,  20  Int.  Rev.  Rec. 
i/o,  22  Fed.  Cas.  No.  13,186;  Raymond  v.  The 
Schooner  Ellen  Stewart,  5  McLean  (U.  S.)  269, 
20  Fed.  Cas.  No.  11,594. 

6.  The  L.  B.  X.,  93  Fed.  Rep.  233. 

7.  Libel  Before  Maturity  of  Note.  —  The  Ella, 
84  Fed.  Rep.  471. 
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Giving  a  Receipt  for  the  Note.  —  The  presumption  that  the  acceptance  of  a  note 
is  not  regarded  as  a  payment  by  the  parties  is  not  rebutted  by  the  mere  fact 
that  the  lienholder  receipted  the  account  as  paid  by  the  notes,1  nor  by  the 
fact  that  the  note  taken  includes  an  indebtedness  against  another  vessel  not 
embraced  in  the  libel  a  or  that  collateral  security  was  taken  with  the  note.3 

Transfer  of  the  Note  or  Bill.  —  As  the  lien  is  nothing  but  a  security,  and  the 
note,  in  reference  to  enforcing  the  lien  at  least,  is  only  evidence  of  the  claim, 
the  transfer  of  the  note  transfers  the  lien  for  the  benefit  of  the  transferee.* 

e.  Taking  Collateral  Security.  —  Taking  collateral  security  for  a  claim 
does  not  waive  the  lien  given  by  the  maritime  law,  whether  this  collateral 
security  is  by  way  of  a  mortgage  or  otherwise.5 

f.  Giving  Credit.  —  The  mere  giving  of  credit  to  the  owner  of  the  res 
does  not  necessarily  show  that  his  personal  credit  was  alone  relied  on  and  that 
the  security  on  the  res  by  a  lien  was  thereby  waived;  though  it  is  usually  a 
question  of  proof  whether  credit  is  given  to  the  vessel,  it  is  not  difficult  for  a 
claimant  to  make  out  a  prima  facie  case  of  credit  to  the  res  under  ordinary 
circumstances.6  Thus  a  waiver  is  not  proved  by  the  circumstance  that  the 
repairs  on  several  vessels  were  charged  on  a  general  account ; 7  or  by  an  agree- 
ment to  pay  half  the  bill  for  repairs  thirty  days  after  the  delivery  of  the  vessel, 
and  the  remainder  as  the  vessel  earned  the  money,  though  the  evidence 
showed  that  the  repairs  were  made  partly  on  the  credit  of  the  owner;  8  or  by  a 
stipulation  for  six  months'  credit  with  satisfactory  paper  to  be  given,  when 
such  paper  was  not  given.9  A  waiver  is  effected,  however,  by  giving  credit 
when  the  credit  is  inconsistent  with  the  lien.10 

Enforcement  of  Lien  Postponed  by  Credit.  —  Though  the  lien  may  not  be  waived  by 
giving  credit,  it  nevertheless  cannot  be  enforced  until  the  term  of  credit  has 
expired.11 


1.  Giving  Receipt.  —  Srodes  v.  The  Collier,  9 

Pillsb.  Leg.  J.  (Pa.)  73,  22  Fed.  Cas.  No. 
13,272;  The  Alabama,  22  Fed.  Rep.  449,  fol- 
lowing The  Pride  of  America,  19  Fed.  Rep. 
607;  Moore  v.  Newbury,  6  McLean  (U.  S.) 
472,  17  Fed.  Cas.  No.  9,772.  Bui  see  Drew  v. 
Hull  of  a  New  Ship,  17  Leg.  Int.  (Pa.)  405,  7 
Fed.  Cas.  No.  4,078. 

2.  Including  Other  Indebtedness  in  Note.  — 
Srodes  v.  The  Collier,  9  Pillsb.  Leg.  J.  (Pa.) 
73,  22  Fed.  Cas.  No.  13,272. 

3.  Taking  Collateral  Security  with  Note.  —  The 
Illinois,  2  Flipp.  (U.  S.)  383,  12  Fed.  Cas.  No. 
7,005;  The  Maggie  Jones,  1  Flipp.  (U.  S.)  635, 
16  Fed.  Cas.  No.  8,947.  See  also  The  D.  B. 
Steelman,  48  Fed.  Rep.  580;  The  Nebraska,  61 
Fed.  Rep.  514. 

The  creditor  who  has  taken  commercial 
paper  may,  however,  be  equitably  postponed 
to  those  having  no  securily  but  maritime 
liens.  The  Queen  of  St.  Johns,  31  Fed.  Rep. 
24. 

But  releasing  a  vessel  from  custody  and 
dismissing  the  libel  and  accepting  a  mortgage 
and  notes  extending  the  time  of  payment  be- 
yond the  close  of  the  season  of  navigation  tol- 
lowing  that  in  which  the  vessel  was  engaged, 
destroyed  the  lien  of  the  claimant  as  against 
subsequent  innocent  lienors,  though  the  notes 
contained  a  provision  thai  the  lien  should  not 
be  waived.  The  Nebraska,  61  Fed.  Rep. 
514. 

4.  Transfer  of  Note  Transfers  Lien.  —  The 
Chelmsford,  34  Fed.  Rep.  3qg.  Earlier  cases 
hold  that  an  absolute  transfer  of  the  note 
extinguishes  the  lien.  Harris  v.  The  Ken- 
sington, 8  Am.  L.  Reg.  144,  11  Fed.  Cas.  No. 


6,122;  The  R.  W.  Skillinger,  1  Flipp.  (U.  S.) 
436,  21  Fed.  Cas.  No.  12,181. 

5.  Lien  Not  Waived  by  Taking  Collateral  Se- 
curity for  Claim.  —  The  A.  R.  Dunlap,  1  Lowell 
(U.  S)  350,  1  Fed.  Cas.  No.  513;  The  Gate 
City,  5  Biss.  (U.  S.)  200,  10  Fed.  Cas.  No.  5,267; 
The  Hilarity,  Blatchf.  &  H.  Adm.  90,  12  Fed. 
Cas.  No.  6,480;  McAllister  v.  Steamboat  Sam 
Kirkman,  1  Bond  (U.  S.)  369,  15  Fed.  Cas. 
No.  8,658;  The  Brig  Nestor,  I  Sumn.  (U.  S.) 
73,  18  Fed.  Cas.  No.  10,126;  Matier  of  The 
Brig  Omer,  2  Hughes  (U.  S.)  96,  18  Fed.  Cas. 
No.  10,510;  The  Theodore  Perry,  8  Cent.  L.  J. 
191,  23  Fed.  Cas.  No.  13,879;  The  Ellen  Hol- 
gate,  30  Fed.  Rep.  125.  Compare  The  Jennie 
Middleton,  94  Fed.  Rep.  683;  Stevens  v.  The 
Sandwich,  1  Pel.  Adm.  233,  23  Fed.  Cas.  No. 
13.409- 

6.  Lien  Not  Waived  by  Giving  Credit.  —  The 

Ship  Antarctic,  1  Sprague  (U.  S.)  206,  I  Fed. 
Cas.  No.  479;  The  Kearsarge,  1  Ware  (U.  S.) 
546.  14  Fed.  Cas.  No.  7,634;  The  Brig  Nestor, 
1  Sumn.  (U.  S.)  73,  18  Fed.  Cas.  No.  10,126. 

7.  Repairs  on  Several  Vessels  Charged  on  General 
Account.  —  In  i<?  Kiikland,  12  Am.  L.  Reg. 
300,  14  Fed.  Cas.  No.  7,842. 

8.  Stipulation  for  Payment  Out  of  Earnings  of 
Vessel.  —  Sam'l  L.  Moore,  etc..  Co.  v.  The 
Lime  Rock,  49  Fed.  Rep.  383. 

9.  Terms  of  Credit  Not  Complied  With,  —  Free- 
born -\  The  Falcon,  9  Fed.  Cas.  No.  5,078a. 

10.  Credit  Inconsistent  with  Lien. — The  Kear- 
sarge, 1  Ware  (U.  S.)  546,  14  Fed.  Cas.  No. 
7,634- 

11.  Enforcement  of  Lien  Postponed  by  Credit  — 

The  John  Walls,  Jr.,  I  Sprague  (U.  S.)  178,  13 
Fed.  Cas.  No.  7,432. 
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g.  Release  of  Vessel  from  Arrest.  —  Releasing  a  vessel  after  an 
arrest  and  permitting  her  to  go  about  her  usual  business  have  been  held  a 
waiver  of  a  lien  on  her.1  A  release  of  a  part  of  the  res  has  the  same  effect 
upon  the  liens  on  the  part  released  as  an  entire  release  would  have  upon  the 
entire  res.2 

5.  Statutory  Limitations  and  Restrictions.  —  The  state  statutes  giving  liens  on 
domestic  vessels  sometimes  impose  certain  limitations  and  restrictions  with 
reference  thereto,  as  that  proceedings  for  the  enforcement  of  the  lien  must  be 
commenced  within  a  specified  time  after  the  cause  of  action  accrues,  or  that 
the  claim  must  be  filed  within  a  certain  time  after  the  contract  is  completed 
or  after  the  departure  of  the  vessel.3  It  is  a  departure  of  a  vessel  within  the 
meaning  of  these  statutes  whenever  she  leaves  on  a  voyage,  or  in  the  pursuit 
of  her  ordinary  employment,  business,  or  trade,  though  with  the  intention  of 
returning.4 

Strict  Compliance  with  the  Statutes  is  necessary  to  avoid  the  loss  of  the  lien. 


1.  Release  of  Vessel  from  Arrest.  —  The  Young 
America,  30  Fed.  Rep.  789.  Sec  also  Matter 
of  The  Ship  Edith,  5  Ben.  (U.  S.)  432,  8  Fed. 
Cas.  No.  4,282,  11  Blatchf.  (U.  S.)  451,  8  Fed. 
Cas.  No.  4,283.  But  see  The  Favorite,  I 
Biss.  (U.  S.)  525,  8  Fed.  Cas.  No.  4.696. 

2.  Hawgood,  etc.,  Transit  Co.  v.  Dingman, 
(C.  C.  A.)  94  Fed.  Rep.  1011.  See  The  Half 
Moon,  46  Fed.  Rep.  812. 

3.  Statutory  Limitations  and  Restrictions.  — 
The  Harrisburg,  119  U.  S.  199;  The  Edith,  94 
U.  S.  518,  affirming  5  Ben.  (U.  S.)  432,  8  Fed. 
Cas.  No.  4,282;  Remnants  in  Court,  Olc.  Adm. 
382,  20  Fed.  Cas.  No.  11,697;  Roosevelt  v.  The 
C.  H.  Frost,  20  Fed.  Cas.  No.  12,033;  The 
Schooner  Mary  Chilton,  4  Fed.  Rep.  847; 
The  General  Tompkins,  9  Fed.  Rep.  620;  The 
Julia  L.  Sherwood,  14  Fed.  Rep.  590;  The  Red 
Wing,  14  Fed.  Rep.  869;  The  Arctic,  22  Fed. 
Rep.  126;  The  Canary  No.  2,  22  Fed.  Rep.  532; 
The  G.  F.  Brown,  24  Fed.  Rep.  399;  The  Ella  B., 
26  Fed.  Rep.  111;  The  Helen  Brown,  28  Fed. 
Rep.  in;  The  Whistler,  30  Fed.  Rep.  199; 
The  City  of  Salem,  31  Fed.  Rep.  616;  The 
Menominie,  36  Fed.  Rep.  197;  The  Catherine 
Whiting,  (C.  C.  A.)  99  Fed.  Rep.  445.  See  also 
the  various  local  statutes  in  the  United  States. 

State  Statutes  Not  Applicable  to  Foreign  Ves- 
sels. —  A  state  statuie  limiting  the  time  within 
which  a  lien  may  be  enforced  is  not  applicable 
to  foreign  vessels.  The  lien  in  such  case  is 
governed  by  the  general  maritime  law.  The 
Lyndhurst,  48  Fed.  Rep.  839,  following  The 
Barque  Chusan,  2  Slory  (U.  S.)  455,  5  Fed. 
Cas.  No.  2,717. 

Torts.  —  The  New  York  statute  does  not 
apply  to  liens  arising  from  torts.  Laing  v. 
The  G.  L.  Buckman,  14  Fed.  Cas.  No.  7,988. 
But  it  is  otherwise  with  the  statutes  of  Massa- 
chusetts and  Pennsylvania  as  to  death  by  wrong- 
ful act.  The  limitations  expressed  therein 
are  binding  in  admiralty.  The  Harrisburg, 
119  U.  S.  199. 

Stay  Law. — A  statutory  provision  of  a  state 
that  a  suit  cannot  be  brought  until  sixty  days 
after  debt  accrues  is  not  applicable  to  pro- 
ceedings in  admiralty.  The  Richard  Busteed, 
1  Sprague  (U.  S.)  441,  20  Fed.  Cas.  No.  11,764. 

4.  What  Constitutes  Departure  of  Vessel.  —  The 
Steamboat  Joseph  E.  Coffee,  Olc.  Adm.  401, 
13  Fed.  Cas.  No.  7,536;  Davis  v.  A  New  Brig, 
Gilp.  (U.  S.)  473,  7  Fed.  Cas.  No.  3,643;  The 


Sam  Slick,  2  Curt.  (U.  S.)  480,  21  Fed.  Cas. 
No.  12,282,  1  Sprague  (U.  S.)  289,  21  Fed.  Cas. 
No.  12,283. 

Departure  with  Intent  to  Return.  —  Jenkins  v. 
The  Congress,  13  Fed.  Cas.  No.  7,264. 

The  Departure  of  a  River  Steamboat  on  Her 
Daily  Trip  was  held  to  have  destroyed  the  lien 
given  by  the  statute.  The  Jenny  Lind,  3 
Blatchf.  (U.  S.)  513,  13  Fed.  Cas.  No.  7,287; 
The  Steamboat  Monitor,  10  Ben.  (U.  S.)  188, 
17  Fed.  Cas.  No.  9,709. 

A  Pleasure  Trip  from  Boston  to  Newport  was 
held  a  departure  under  the  Massachusetts  stat- 
ute.   The  Huron,  29  Fed.  Rep.  183. 

Taking  Vessel  Out  of  State  for  Repairs.  —  Tak- 
ing a  vessel  to  the  dock  in  Jersey  City  for  a 
single  day  in  the  process  of  repairing  her 
was  not  a  departure.  No  specifications  of  the 
claim  need  be  filed  under  the  New  York  stat- 
ute. The  John  Farron,  14  Blatchf.  (U.  S.)  24, 
13  Fed.  Cas.  No.  7,341. 

The  Trial  Trip  outside  the  state  will  not  for- 
feit the  lien.  Hancox  v.  Dunning,  6  Hill  (N. 
Y.)  494- 

Trading  Within  the  Waters  of  the  State  is  not 

a  voyage  within  the  meaning  of  the  Louisiana 
statute.  Learned  v.  Brown,  (C.  C.  A.)  94  Fed. 
Rep.  876. 

Departure  While  Repairs  Are  in  Progress.  —  It 

has  been  held  that  it  is  not  such  a  departure 
as  would  divest  the  lien  where  a  New  York 
ferry  boat  made  a  trip  to  regular  stopping 
places  in  New  Jersey,  while  the  repairs  were 
still  in  ptogress,  especially  when  such  trip 
was  made  on  Sunday  when  no  process  could 
be  served  on  her.  The  Steamboat  Joseph  E. 
Coffee,  Olc.  Adm.  401,  13  Fed.  Cas.  No. 
7,536. 

A  Clandestine  Departure  does  not  avoid  the 
lien.  Van  Winkle  v.  The  Steamboat  Henry 
Morrison,  (U.  S.  Dist.  Ct.)  23  How.  Pr.  (N.  Y.) 
371,  28  Fed.  Cas.  No.  16,882. 

Meaning  of  the  Term  "  Port."  —  The  word 
"  port  "  as  used  in  the  New  York  statute  (3 
Rev.  Stat.  N.  Y.,  tit.  8,  c.  8,  §  1)  means  the 
place  along  the  shore  where  the  supplies  were 
furnished.  And  when  the  vessel  departs  from 
the  county  in  which  the  lien  was  created  and 
is  required  to  be  recorded,  though  she  merely 
goes  to  a  port  of  a  neighboring  county,  she 
"  departs  "  from  the  "  port."  Concklin  v. 
The  Sylvan  Shore,  6  Fed.  Cas.  No.  3,090. 
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Thus  it  has  been  held  that  a  failure  to  comply  with  the  requirements  of  the 
statute  was  not  excused  by  the  fact  that  the  libelant  had  no  opportunity  to 
enforce  his  lien  because  the  vessel  was  in  the  custody  of  a  state  court,1  even 
though  the  seizure  was  unlawful.2 

Statute  Binding  on  Admiralty  Courts.  —  Where  a  lien  is  conferred  by  a  state  statute, 
the  courts  of  admiralty  are  bound  by  the  limitations  and  restrictions  therein 
contained  in  reference  to  the  enforcement  of  the  lien.3 

6.  Assignment  of  Claim.  —  A  claim  which  constitutes  a  lien  may  be  assigned 
without  the  lien  being  lost.  The  assignee  should  proceed  to  enforce  the  lien 
in  admiralty  in  his  own  name.4 

7.  Application  of  Payments.  —  Where  a  general  payment  is  made  by  a  debtor 
who  owes  two  debts,  one  secured  by  a  lien  and  the  other  not,  and  no  appro- 
priation of  the  payment  was  made  by  the  debtor,  the  law  will  appropriate 
it  to  the  extinguishment  of  the  debt  with  the  lien.5 

8.  Proceedings  in  Personam  —  a.  At  Common  Law.  —  A  suit  at  common 
law  which  fails  to  satisfy  the  claim  of  a  lienholder  is  not  a  bar  to  a  remedy 
in  rem.6 

b.  In  ADMIRALTY.  —  The  institution  of  an  action  in  personam  against  the 
agents  of  a  vessel  is  not  an  admission  that  the  vessel  is  without  liability,7  and 
parties  who  have  united  in  a  libel  of  intervention  can  withdraw  their  libel  and 


1.  Strict  Compliance  with  Statute  Required.  — 

The  Red  Wing,  14  Fed.  Rep.  869. 

2.  The  Alanson  Sumner,  28  Fed.  Rep.  670. 

3.  Statutes  Binding  on  Admiralty  Courts.  —  The 
Harrisburg,  119  U.  S.  199;  The  Edith,  94  U. 
S.  518,  affirming  5  Ben.  (U.  S.)  432,  8  Fed. 
Cas.  No.  4,282;  Heppard  v.  The  General  Cad- 
walader,  6  Pa.  L.  J.  473,  11  Fed.  Cas.  No. 
6,390;  Spencer  v.  The  Alida,  13  Leg.  Int. 
(Pa.)  369,  22  Fed.  Cas.  No.  13,231;  Sturgis  v. 
The  Oregon,  23  Fed.  Cas.  Nos.  13,576*,  13,577; 
The  Red  Wing,  14  Fed.  Rep.  869;  The  Arclic, 
22  Fed.  Rep.  126;  The  Canary  No.  2,  22  Fed. 
Rep.  532;  The  G.  F.  Brown,  24  Fed.  Rep.  399; 
The  Alanson  Sumner,  28  Fed.  Rep.  670;  The 
City  of  Salem,  31  Fed.  Rep.  616;  The  Menom- 
inie,  36  Fed.  Rep.  197. 

Contra.  — The  decision  to  the  contrary  by  the 
U.  S.  District  Court  for  Oregon  in  The  William 
M.  Hoag,  69  Fed.  Rep.  742,  is  in  conflict 
with  the  foregoing  authorities,  and  seems  to 
be  not  well  considered.  The  language  of  the 
statute  therein  construed  was  in  substance  the 
same  as  those  construed  in  The  Harrisburg, 
119  U.  S.  199. 

4.  Assignee  of  Claim  Entitled  to  Benefit  of  Lien. 
—  The  Emma  L.  Coyne,  8  Fed.  Cas.  No.  4,466; 
The  Boston,  Blatchf.  &  H.  Adm.  309,  3  Fed. 
Cas.  No.  1,669;  The  General  Jackson,  1  Sprague 
(N.  Y.)  554,  10  Fed.  Cas.  No.  5,314;  Murdock 
v.  The  Emma  Graham,  3  Cine  L.  Bui.  10,542, 
17  Fed.  Cas.  No.  9,940;  The  Ferry  Steamer 
Norfolk,  etc.,  2  Hughes  (U.  S.)  123,  18  Fed. 
Cas.  No.  10,297;  The  Ship  Panama,  Olc.  Adm. 
343,  18  Fed.  Cas.  No.  10,703;  The  Sarah  J. 
Weed,  2  Lowell  (U.  S.)  555,  21  Fed.  Cas.  No. 
12,350;  The  American  Eagle,  19  Fed.  Rep.  879; 
The  M.  Vandercook,  24  Fed.  Rep.  472;  The 
Victorian  Number  Two,  26  Oregon  194,  46  Am. 
St.  Rep.  616;  The  Liberty  No.  4,  7  Fed.  Rep. 
226;  Park  v.  The  Hull  of  The  Edgar  Baxter, 
37  Fed.  Rep.  219;  The  Pride  of  America,  19 
Fed.  Rep.  607.  See  also  The  Woodland,  104  U. 
S.  180;  The  Henry  Warner,  29  Fed.  Rep.  601. 
But  see  The  Champion,  Brown  Adm.  520,  5 
Fed.  Cas.  No.  2,583. 


As  to  the  doctrine  generally  respecting  the 
effect  of  the  assignment  of  a  claim  secured  by 
a  lien,  see  the  title  Liens,  ante,  p.  3. 

6.  Application  of  Payments.  —  The  Ship  Ant- 
arctic, 1  Sprague(U.  S.)2o6,  1  Fed.  Cas.  No  479. 

But  this  rule  is  not  applicable  where  the  in- 
tention is  shown.  Thus  in  a  running  account 
where  some  advances  were  made  on  the  credit 
of  the  vessel,  and  some  which  did  not  give  rise 
to  liens  but  were  to  be  collected  by  the  cred- 
itors out  of  the  freight  moneys,  it  was  held 
that  the  intention  in  such  a  case  was  that  the 
freight  moneys  should  be  applied  lo  all  lawful 
charges  alike.  The  Mary  K.  Campbell,  40 
Fed.  Rep.  906;  The  A.  R.  Dunlap,  1  Lowell 
(U.  S.)  350,  1  Fed.  Cas.  No.  513.  And  see  gen- 
erally the  title  Application  of  Payments,  vol. 
2,  p.  433- 

6.  Unsatisfied  Judgment  at  law.  —  The  Ben- 
gal, Swabey  471;  Yeo  v.  Tatem,  L.  R,  3  P.  C. 
696,  40  L.  J.  Adm.  29;  The  Germma,  (1899) 
P.  285 ;  The  Paul  Boggs,  1  Sprague  (U.  S.)  369, 
18  Fed.  Cas.  No.  10,846;  Rogers  v.  The  Reli- 
ance, 1  Woods  (U.  S.)  274,  20  Fed.  Cas.  No. 
12,019.  But  see  Dudley  v.  The  Steamboat  Su- 
perior, Newb.  Adm.  176,  7  Fed.  Cas.  No.  4,115; 
Stapp  v.  Steamboat  Swallow,  1  Bond  (U.  S.) 
189,  22  Fed.  Cas.  No.  13,305. 

Neither  scheduling  the  claim  among  ihe 
bankrupt  owner's  debts  nor  presenting  it  to 
the  bankrupt  court  by  the  libelant  can  be 
considered  a  waiver  of  the  lien.  The  Louie 
Dole,  14  Fed.  Rep.  862. 

Where  the  proceedings  in  the  slate  court 
were  void  for  want  of  jurisdiction,  the  lien 
was  not  lost.  The  B.  F.  Woolsey,  7  Fed.  Rep. 
108.  The  lien  is  not  lost  by  an  attachment  in 
a  state  court  where  the  action  is  voluntarily 
discontinued  before  filing  the  libel  in  ad- 
miralty. Southern  Bank  v.  The  Alexander 
McNeil,  20  Int.  Rev.  Rec.  176,  22  Fed.  Cas. 
No.  13,186.  See  The  Augustine  Kobbe,  37 
Fed.  Rep.  696. 

7.  Lien  Not  Lost  by  Proceeding  in  Personam  in 
Admiralty.  —  Moore  v.  The  Robilant,  42  Fed. 
Rep.  162. 
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MA  RITIME  LIENS  —  MA  RKE  T. 


Definitions. 


file  separate  libels  without  waiving  their  liens,1  but  a  claim  which  has  been 
put  in  and  allowed  against  the  proceeds  of  a  sale  can  never  give  rise  to  a  right 
in  rem  again.2 

MARK.  —  A  sign,  traced  on  paper  or  parchment,  which  stands  in  the  place 
of  a  signature.  It  is  most  often  the  sign  of  the  cross  made  in  a  little  space 
left  between  the  Christian  name  and  the  surname,  the  word  "  his "  being 
usually  written  above  the  mark  and  the  word  "  mark  "  below  it.3  A  mark  is 
also  a  label,  token,  or  impression  ;  a  sign  ;  a  badge ;  an  index.4  To  mark 
is  to  point  out,  settle,  define,  or  describe,  wither  without  visible  boundaries;  5 
to  determine  by  marks.6 

MARKET.  —  See  note.7 


1.  Learned  v.  Brown,  (C.  C.  A.)  94  Fed.  Rep. 

876. 

2.  The  Medora,  1  Sprague  (U.  S.)  138,  16 
Fed.  Cas.  No.  9,391. 

3.  Mark  —  Signature.  (See  also  the  titles 
Deeds,  vol.  9,  p.  144;  Statute  of  Frauds; 
Wills.) — Bouv.  L.  Diet.;  2  Black.  Com.  305. 

In  Robins  v.  Coryell,  27  Barb.  (N.  Y.)  560, 
the  court,  although  holding  that  under  the 
New  York  statute  of  wills  a  mark  might  be 
a  valid  signature,  said:  "Maries  are  merely 
arbitrary  signs  or  symbols  —  mean  nothing, 
identify  nothing,  and  constitute  no  material 
testimony  in  establishing  a  subscription  in 
fact  by  the  testator." 

In  Gillis  v.  Gillis,  96  Ga.  6,  it  was  said: 
"  Our  code  expressly  declares  that  '  signa- 
ture '  or  'subscription'  includes  the  mark 
of  an  illiterate  or  infirm  person.  Section  5. 
The  mark  is  the  signature  of  the  witness. 
Century  Diet.,  word  '  Signature;'  14  Am.  and 
Eng.    Encyc.  of  Law  [1st  ed.]   457,  word 

Murk." 

Under  the  laws  of  Louisiana  and  the  deci- 
sions of  the  courts  of  that  state,  a  mark  for  the 
name,  to  an  instrument,  by  a  person  who  is 
unable  to  write  his  name,  is  of  the  same  effect 
as  a  signature  of  the  name.  Zacharie  v.  Frank- 
lin, 12  Pet.  (U.  S.)  151.  See  also  Madison  v. 
Zabrisk'e,  n  La.  251. 

Marksman.  —  One  who  signs  by  means  of  a 
mark,  Cent.  Diet.;  Grayson  v.  Atkinson.  2 
Ves.  454. 

4.  Label.    (See  also  the  title  Trademarks.) 

—  Bouv.  L.  Diet.;  Adams  v.  Heisel,  31  Fed. 
Rep.  280. 

Artificial  Marks.  —  A  statute  provided  that 
the  overseers  or  track  menders  of  a  railroad 
should  file  with  the  station  agent  a  list  of  the 
different  marks  and  brands  of  all  stock  killed 
upon  their  respective  sections  during  the  pre- 
ceding week.  It  was  held  that  marks  included 
only  artificial  marks.  The  court  said:  "The 
word  '  brand  '  indicates  some  figure  or  device 
burned  upon  the  animal  by  a  hot  iron,  and  the 
word  mark  indicates  generally  some  change 
made  in  some  part  of  the  animal  by  a  knife, 
or  other  means,  such  as  boring  or  slitting  the 
ear."  Churchill  v.  Georgia  R.,  etc.,  Co.,  108 
Ga.  267. 

Commercial  Mark  and  Trademark  Distinguished. 

—  "A  trade  mark  is  not  a  commercial  mark, 
and  it  is  with  reason  that  the  law  mentions 
both.  The  trade  mark  is  especially  or  pecu- 
liarly the  mark  of  the  manufacturer,  of  him 
who  creates  the  product,  who  manufactures  it. 
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The  commercial  mark  is  that  of  the  dealer,  of 
him  who,  receiving  the  product  of  the  manu- 
facturer, sells  it,  in  his  turn,  to  the  consumer." 
La  Republique  Francaise  v.  Schultz,  57  Fed. 
Rep.  41,  citing  Pouillet  on  Marques  de  Fa- 
brique.  This  case  arose  from  the  construction 
of  a  treaty  with  France. 

5.  Settle.  —  Allen  v.  Smith,  12  N.  J.  L.  165. 

6.  Marks  on  Ground.  (See  also  the  title  Sur- 
veys.) —  Commissioners  were  appointed  "  cor- 
rectly to  run  and  mark  distinctly  the  boundary 
line  "  of  a  county  and  to  lay  down  on  their 
draft  the  tracts  through  which  the  line  might 
pass.  It  was  held  that  where  thete  was  a 
conflict  between  the  marks  made  on  the 
ground  and  the  draft  of  the  survey,  the  line 
was  to  be  determined  by  the  marks.  Keller 
v.  Young,  78  Pa.  St.  166. 

Marked  Ballots.  —  See  the  title  Elections,  vol. 
10,  pp.  717,  726. 

High-water  and  Low-water  Mark.  —  See  Hig it- 
water  Mark,  vol.  15,  p.  341;  Low-water 
Mark,  ante. 

7.  Market.  —  In  Hilliard  Flume,  etc.,  Co.  v. 
Woods,  1  Wyo.  397,  it  was  said:  "A  market, 
in  the  sense  of  a  rule  of  charges,  is  either  a 
district  of  country  in  which  trade  in  one  or  sev- 
eral articles  is  habitually  conducted  so  as  to  fur- 
nish a  criterion  of  value  of  the  thing  or  criteria 
of  the  values  of  the  things  there  sold,  or  it  is 
the  point  of  trade  to  which  the  trade  of  a  dis- 
trict centres." 

Market  and  Sell. —  In  Milliman  v.  Neher,  20 
Barb.  (N.  Y.)  40,  the  words  "  market  the 
crops  "  were  held  to  be  equivalent  to  "  sell 
the  crops." 

Market  Garden.  —  For  the  meaning  of  this 
term  as  used  in  the  Market  Gardeners'  Com- 
pensation Act,  1895  (58  &  59  Vict.,  c.  27),  see 
King  v.  Evansfield,  (1897)  2  Q.  B.  475;  in  the 
Extraordinary  Tithe  Redemption  Act,  1886  (49 
&  50  Vict.,  c.  54),  Simmonds  v.  Heath,  (1894) 
1  Q.  B.  29:  in  the  Public  Health  Act,  1875  (38 
&  3Q  Vict.,  c.  55),  Purser  v.  Board  of  Health, 
18  Q.  B.  D.  818;  in  the  Agricultural  Rates 
Act,  1896  (59  &  60  Vict.,  c.  16),  Smith  v.  Rich- 
mond, (1898)  1  Q.  B.  683,  62  J.  P.  676.  And 
see  the  definition  Garden,  vol.  14,  p.  729. 

Coming  to  Market. —  A  by-law  of  a  municipal 
corporation  made  it  unlawful  for  any  person 
to  buy  up  any  provisions  or  articles  of  food 
coming  to  market.  It  was  held  that  "coming 
to  market  "  meant  on  the  way  to  the  market 
place,  with  intent  to  be  there  offered  for  sale 
at  market  hours,  and  that  it  was  not  neces- 
sary, in  order  to  constitute  the  offense,  that 
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MARKETABLE  SECURITY.  —  See  note.1 

MARKETABLE  TITLE.  (See  also  the  titles  Specific  Performance  ;  Ven- 
dor AND  PURCHASER.)  — A  marketable  title  in  equity  is  one  in  which  there 
is  no  doubt  involved  either  as  to  matter  of  law  or  fact.2 

MARKET  OVERT.  —  A  market  overt  is  an  open  or  public  market  for  the  sale 
of  goods  and  chattels  in  public,  the  peculiar  feature  of  trade  in  such  a  market 
being  that  the  buyer  may  get  a  good  title  though  the  seller  has  none.3  This 
doctrine  is  peculiar  to  English  law  and  is  not  recognized  in  the  United  States.4 

MARKET  REPORTS.  — See  the  title  Documentary  Evidence,  vol.  9, 
p.  885. 


there  should  be  a  market  actually  holding  at 
the  time  of  purchase.  Botelor  v.  Washington, 
2  Cranch  (C.  C.)  676. 

Market  Place. —  In  Smith  v.  Newbern,  70  N. 
Car.  18,  it  was  said:  "  A  '  market  place  '  does 
not  necessarily  or  usually  mean  an  uncovered 
space  of  ground  dedicated  as  a  market,  but  a 
market  house,  just  as  we  say  '  Monmouth 
place,'  meaning  the  building,  or  as  we  call  a 
residence  and  its  grounds  '  a  fine  place.'  " 

1.  Marketable  Security.  —  As  to  the  meaning 
of  this  term  as  used  in  the  English  Stamp  Act 
of  1891,  see  Brown  v.  Inland  Revenue  Com'rs, 
(1895)  2  Q.  B.  598;  Knights  Deep  v.  Inland 
Revenue  Com'rs,  (1899)  1  Q.  B.  350,  (1900)  I 
Q.  B.  217;  Chicago  R.  Terminal  Elevator  Co. 
v.  Inland  Revenue  Com'rs,  75  L.  T.  N.  S.  572; 
Baring  v.  Inland  Revenue  Com'rs,  (1898)  1  Q. 
B.  78;  Texas  Land,  etc.,  Co.  v.  Inland  Reve- 
nue Com'rs,  16  Cl.  Sess.  Cas.  69. 

2.  Marketable  Title.  —  Dalzell  v.  Crawford,  I 
Pars.  Eq.  Cas.  (Pa.)  45;  Herman  v.  Somers,  158 
Pa.  St.  428.  See  alsoNicol  v.  Carr,  35  Pa.  St. 
382;  Swayne  v.  Lyon,  67  Pa.  St.  439;  Speak- 
man  v.  Forepaugh,  44  Pa.  St.  373. 

It  should  be  such  as  dealers  in  real  estate, 
savings  banks,  and  trust  companies  would  be 
willing  to  take  and  invest  in.  Vought  v.  Wil- 
liams, 46  Hun  (N.  Y.)  638. 

To  be  marketable  a  title  must  be  not  only 
good  but  indubitable.  Swayne  v.  Lyon,  67  Pa. 
St.  436;  Anshutz  v.  Miller,  &i  Pa.  St.  216. 

A  marketable  title  to  land  is  one  of  such 
character  as  assures  to  the  purchaser  the  quiet 
and  peaceable  enjoyment  of  the  property,  free 
from  incumbrances.  Barnard  v.  Brown,  112 
Mich.  452,  67  Am.  St.  Rep.  432;  Gregory  v. 
Christian,  42  Minn.  304;  Simon  v.  Vanderveer, 
155  N.  Y.  377,  63  Am.  St.  Rep  688;  Moore  v. 
Williams,  115  N.  Y.  586;  Vought  v.  Williams, 
120  N.  Y.  253. 

A  marketable  title  is  one  "  which  a  reason- 
able purchaser,  well  informed  as  to  the  facts 
and  their  legal  bearings,  willing  and  anxious 
to  perform  his  contract,  would,  in  the  exercise 
of  that  prudence  which  business  men  ordinarily 
bring  to  bear  upon  such  transactions,  be  will- 
ing to  accept  and  ought  to  accept."  Todd  v. 
Union  Dime  Sav.  Inst.,  128  N.  Y.  639. 

"  If  the  title  is  such  that  it  ought  to  satisfy 
a  man  of  ordinary  prudence,  it  is  sufficient." 
Rife  v.  Lybarger,  49  Ohio  St.  429. 

Eeasonable  Doubt.  —  To   make   a   title  un- 


marketable there  must  be  a  reasonable  doubt 
as  to  its  validity.  If  the  doubt  raises  a  ques- 
tion of  law  it  must  be  a  fairly  debatable  one 
—  one  upon  which  the  judicial  mind  would 
hesitate  before  deciding  it.  If  the  doubt  de- 
pends on  a  matter  of  fact  and  there  is  no  doubt 
as  to  how  the  fact  is,  and  if  it  may  be  readily 
and  easily  shown  at  any  time,  it  does  not  make 
the  title  unmarketable.    Hedderly  v.  Johnson. 

42  Minn.  443.    See  also  Richmond  v.  Koenig, 

43  Minn.  480;  Townshend  v.  Goodfellow,  40 
Minn.  312;  Fairchild  v.  Marshall,  42  Minn. 
14. 

In  Vought  v.  Williams,  120  N.  Y.  257,  it  was 
said:  "A  marketable  title  is  one  that  is  free 
from  reasonable  doubt.  There  is  reasonable 
doubt  when  there  is  uncertainty  as  to  some 
fact  appearing  in  the  course  of  its  deduction, 
and  the  doubt  must  be  such  as  affects  the 
value  of  the  land  or  will  interfere  with  its  sale. 
A  purchaser  is  not  to  be  compelled  to  take 
property  the  possession  of  which  he  may  be 
compelled  to  defend  by  litigation."  See  also 
Morrison  v.  Waggy,  43  W.  Va.  411. 

"A  title  open  to  a  reasonable  doubt  is  not  a 
marketable  title."  Hemmer  v.  Hustace,  51 
Hun  (N.  Y.)  461. 

Equitable  Doctrine.  —  In  Kent  v.  Allen.  24 
Mo.  106,  it  was  said:  "  The  doctrine  of  mar- 
ketable titles  is  purely  equitable." 

Adverse  Possession. —  In  Barnard  v.  Brown, 
112  Mich.  452,  67  Am.  St.  Rep.  432,  it  was  held 
that  title  by  adverse  possession  was  sufficient 
to  meet  a  warranty  of  title  assuring  to  the  pur- 
chaser a  title  marketable  and  free  from  doubt. 
To  the  same  effect  see  Tewksbury  v.  Howard, 
138  Ind.  no;  Foreman  v.  Wolt,  (Md.  1SQ4)  29 
Atl.  Rep.  837;  Townshend  v.  Goodfellow,  40 
Minn.  312;  Austin  v.  Barnum,  52  Minn.  136; 
Pratt  v.  Eby,  67  Pa.  St.  396.  See  also  Elder  v. 
McClaskey,  37  U.  S.  App.  1,  70  Fed.  Rep.  529; 
O'Connor  v.  Huggins,  113  N.  Y.  521.  And 
see  the  title  Adverse  Possession,  vol.  1,  p. 
883. 

3.  Market  Overt.  —  See  Bouv.  L.  Diet.;  Cent. 
Diet.    And  see  the  title  Sales. 

4.  Ventress  v.  Smith,  10  Pet.  (U.  S.)  175. 
See  also  Fawcett  v.  Osborn,  32  111.  426;  Coombs 
v.  Gorden,  59  Me.  in;  Dame  v.  Baldwin,  S 
Mass.  519;  Bryant  v.  Whitcher,  52  N.  H.  158; 
Wheelwright  v.  Depeyster,  I  Johns.  (N.  Y.) 
480;  Roland  v.  Gundy,  5  Ohio  202;  Easton  v. 
Worthington,  5  S.  &  R.  (Pa.)  130. 
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CROSS-REFERENCES. 

As  to  offenses  against  markets,  see  the  title  FORESTALLLNG  AND  ENGROSSING, 
vol.  13,  p.  1072.  And  see  generally  the  titles  MUNICIPAL  CORPORA- 
TIONS; NUISANCES  ;  OCCUPATION,  BUSINESS,  AN  D  PRIVI- 
LEGE TAXES;  ORDINANCES y  POLICE  POWER;  WEIGHTS 
AND  MEASURES. 

I.  DEFINITIONS.  —  A  Market  may  be  defined  generally  as  a  public  place  for 
the  sale  of  commodities.1  More  specifically,  the  term  is  used  in  the  United 
States  to  denote  a  place  designated  by  the  municipal  authorities  of  a  city  or 
an  incorporated  town  for  the  sale  of  provisions.2 

Markets  Are  Either  Public  or  Private.  —  A  public  market  is  a  market  conducted 
either  by  the  municipality  itself,  or  by  private  persons   under  municipal 


1.  Market  Defined.  —  Ketch u in  v.  Buffalo,  14. 
N.  Y.  356;  Matter  of  Cooper,  28  Hun  (N.  Y.) 
524. 

2.  Specific  Definition.  —  See  New  Orleans  v. 
Morris,  3  Woods  (U  S.)  103;  Caldwell Alton, 
33  111.  416,  85  Am.  Dec.  282;  Smith  v.  Newbern, 
70  N.  Car.  14,  16  Am.  Rep.  766;  Strirkland  v. 
Pennsylvania  R.  Co.,  154  Pa.  St.  348. 

For  various  definitions  collected  see  Jack- 
sonville v.  Ledwith,  26  Fla.  163,  23  Am.  St. 
Rep.  558.  See  also  Cincinnati  v.  Buckingham, 
10  Ohio  257. 


A  Grocery  Is  Not  a  Public  Market  within  the 

statute  exempting  public  markets  from  the 
operation  of  the  Sunday  law,  even  though  car- 
ried on  inside  the  limits  of  such  a  market. 
State  v.  Fernandez,  30  La.  Ann.  538. 

A  "Market  Bazaar,"  a  place  where  articles 
other  than  perishable  food  products  are  ex- 
posed for  sale,  is  not  a  market  in  such  a  sense 
as  to  be  devoted  to  public  uses,  and  soexempt 
from  execution  and  sale  on  a  judgment  against 
a  city.  New  Orleans  v.  Morris,  3  Woods  (U. 
S.)  103. 
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authority  and  control,  and  open  to  the  general  public  for  the  sale  of  market- 
able articles  upon  the  payment  of  certain  rents  or  fees  when  these  are  pre- 
scribed.1 A  private  market  is  a  market  kept  by  an  individual  for  his  own 
personal  use  and  advantage,  .without  any  letting  out  of  stalls  to  others,  and  in 
which  only  certain  articles  of  food  are  permitted  to  be  offered  for  sale.2 

The  Term  Market  Also  Denotes  an  Occasion  on  which  goods  are  publicly  exposed  for 
sale  and  buyers  assemble  to  purchase,  or  the  meeting  together  of  people  for 
selling  and  buying  at  private  sale  as  distinguished  from  an  auction,  where  the 
sale  is  public.3 

In  England  the  Privilege  Granted  to  a  Town  to  have  a  public  market  is  also  termed 

a  market.4 

A  Market  Place  is  the  place  where  a  market  is  held,  usually  an  open  space  in 
a  town  set  apart  for  this  purpose,5  though  the  term  also  denotes  a  market 
house.6 

A  Market  Town,  in  English  law,  is  a  town  entitled  to  hold  a  market.7 
Fair  and  Market  Distinguished.  —  In  English  law  a  fair  differs  from  a  market 
only  in  its  magnitude  and  the  frequency  with  which  it  is  held,  a  fair  being  a 
greater  sort  of  market  and  usually  held  once  or  twice  a  year,  while  a  market 
is  usually  held  once  or  twice  a  week.  Every  fair  is  thus  a  market,  though 
every  market  is  not  a  fair.8  The  law  of  the  two  is  substantially  the  same. 
In  this  country  the  term  "  market  "  is  usually  applied  to  markets  established 
in  towns  and  cities  for  the  sale  of  provisions,  as  above  defined,  while  the  term 
"fair"  is  generally  used  to  denote  exhibitions  such  as  agricultural  fairs  and 
the  like,  a  full  discussion  of  which  will  be  found  elsewhere  in  this  work.9 

Market  Courts.  —  In  England  there  are  two  courts  of  inferior  jurisdiction 
incident  to  markets  and  fairs,  known  as  the  Court  of  the  Clerk  of  the  Market,10 
and  the  Court  of  Piepoudre,11  the  principal  jurisdiction  of  the  former  being  -he 
cognizance  of  weights  and  measures  and  the  punishment  of  misdemeanors, 
and  that  of  the  latter  the  settlement  of  civil  disputes.  They  are  both  practi- 
cally obsolete. 

II.  Markets  and  Fairs  in  English  Law  —  1.  The  Right  of  Market  —  a.  In 

GENERAL.  —  In  England  the  right  to  hold  markets  and  fairs  is  a  franchise  derived 


1.  Public  Market.  —  See  State  v.  Natal,  41  La. 

Ann.  887. 

As  to  the  necessity  for  and  advantages  of 
public  markets,  see  Taggart  v.  Detroit,  71 
Mich.  92;  Wartman  v.  Philadelphia,  33  Pa. 
St.  202. 

Power  to  Declare  Market  Public.  —  Although 
the  legislature  may  declare  a  stock  market 
owned  by  a  private  corporation  a  public 
market,  and  impressed  with  a  public  use  be- 
cause of  the  magnitude  of  the  business  carried 
on  in  it,  there  is  no  such  power  in  the  courts. 
American  Live  Stock  Commission  Co.  v.  Chi- 
cago Live  Stock  Exch.,  143  111.  210,  36  Am.  St. 
Rep.  385. 

2.  Private  Market.  —  State  v.  Natal,  41  La. 
Ann.  887. 

3.  Cent.  Diet. 

4.  Right  to  Hold  a  Market.  —  See  Brown's  L. 
Diet. 

A  market  is  the  privilege  within  a  town  to 
have  a  market.  I  Crabb's  Law  of  Real  Prop- 
erty, §  679;  5  Comyns's  Dig.  40.  And  see 
Penryn  v.  Best,  3  Exch.  D.  292.  See  also 
Hughes  v.  Farmers'  Assoc.,  1  Phila.  (Pa.)  338, 
9  Leg-.  Int.  (Pa.)  50. 

5.  Market  Place.  —  Cent.  Diet.  See  also 
Scott  v.  Glas  gow,  (1899)  A.  C,  4^5!  Atty.-Gen. 
v.  Cambridge,  L.  R.  6  H.  L.  303. 

A  market  place  is  a  place  where  goods  are 


brought  for  sale,  and  the  grant  of  a  piece  of  land 
for  a  market  place  authorizes  the  grantee  to 
establish  a  market  there.  Edwards  v.  Bur- 
goyne,  21  N.  Bruns.  228. 

A  Proposition  Submitted  to  and  Adopted  by  the 
Electors  of  a  City  to  Issue  Bonds  for  the  purpose 
of  securing  a  site  for  a  market  place  and  erect 
ing  thereon  a  market  house,  contemplates  the 
purchase  of  land  for  that  purpose,  and  does 
not  authorize  the  erection  of  a  market  house 
on  land  already  owned  by  the  city  and  used 
as  a  public  park.  Tukey  v.  Omaha,  54  Neb. 
370. 

6.  Smith  v.  Newbern,  70  N.  Car.  14,  16  Am. 
Rep.  766. 

7.  Market  Town. —  I  Stephen's  Commentary 
(13th  ed.)86. 

8.  Fair  and  Market  Distinguished.  —  15  Yin. 
Abr.  244;  5  Comyns's  Dig.  41. 

Power  to  Establish  Fairs  necessarily  includes 
the  power  to  establish  markets.  Jameison  v. 
Fredericton,  7  N.  Bruns.  128. 

9.  See  the  titles  Agricultural  Societies, 
vol.  2,  p.  iS;  Fairs,  vol.  12,  p.  710. 

10.  Court  of  Clerk  of  Market.  —  5  Comyns's 
Dig.  48;  4  Stephen's  Commentary  (13th  ed.) 

an- 
il. Court  of  Piepoudre. —  1  Crabb's  Law  of 
Real  Property,  §  688;  3  Stephen's  Commentary 
(13th  ed.)  31;. 
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from  royal  grant  or  prescription  which  presumes  a  grant,1  or,  as  is  usually  the 
case  in  modern  times,  granted  by  local  acts  of  Parliament.8  In  1847  a  general 
act  known  as  the  Market  and  Fairs  Clauses  Act,  providing  for  the  establishing 
and  regulating  of  markets  and  fairs,  was  passed  for  the  purpose  of  consolidating 
in  one  act  certain  provisions  usually  contained  in  the  special  acts.3  This  act 
is  usually  incorporated  wholly,  or  with  the  exception  of  certain  sections,  into 
the  local  acts. 

b.  The  Grant  and  Its  Incidents  —  use  of  land  of  Third  Person.  —  The 
crown  has  a  right  to  grant  a  market  franchise  to  one  person  over  the  land  of 
another,  though  the  grant  cannot  be  exercised  against  the  will  of  the  owner 
of  the  land.4 

As  Affecting  Private  Shops.  —  The  grant  of  a  market  does  not  of  itself  confer  a 
right  to  prevent  other  persons  from  selling  in  their  own  shops  within  the  town 
or  manor  where  the  market  may  be  held,  but  such  right  may  be  acquired  by 
immemorial  enjoyment  or  prescription.5 

The  Grant  of  a  New  Market  to  be  held  at  the  same  time  and  within  the  same 
limits  as  an  old  market  is  prima  facie  injurious  to  the  latter  and  therefore 
void.  Should  the  old  market  become  insufficient  for  the  needs  of  the  public, 
a  new  market  may  be  granted  to  another  grantee  to  be  held  at  the  same  time 
and  place  as  the  old  market,  to  a  sufficient  extent  to  supply  the  needs  of  the 
public,  but  no  more.6 

Limitation  as  to  Time.  —  Where  a  grant  specifies  certain  days  on  which  a 
market  may  be  held,  a  grantee's  right  is  restricted  to  those  days,  and  no  length 
of  user  will  entitle  him  to  hold  a  market  as  a  monopoly  on  other  days,  though 
it  seems  that  he  may  sell  on  such  other  days.7 

Where  the  Grant  Does  Not  Prescribe  the  Place  Where  the  Market  Shall  Be  Held  the  grantee 
may  hold  it  anywhere  he  pleases  or  most  conveniently  can,  and  if  limits  are 
prescribed  he  may  hold  it  anywhere  within  such  limits,8  and  remove  it  from 
one  place  to  another  within  those  limits,  the  right  of  removal  being  incident 
to  the  grant.9  But  the  right  of  the  public  to  use  the  market  must  not  be 
impaired  by  such  removal.10 

Extension  of  Limits.  —  A  grant  of  the  right  to  hold  a  market  "  in  or  near  "  a 

1.  Market  Franchise  Acquired  by  Grant  or  Pre-  C.  L.  87;  Macclesfield  v.  Chapman,  12  M.  & 
scription.  —  2  Inst.  220;  4  Bac.  Abr.  154,  lit.  W.  18;  Penryn  71.  Best,  48  L.  J    Exch.  103,  3 
Fairs  and  Markets;  5  Comyns's  Dig.  41,  tit.  Ex.  D.  2g2,  38  L.  T.  N.  S.  805,  27  W.  R.  126. 
Fair;  Downshire  v.  O'Brien,  19  L.  R.  Ir.  380.  6.  Grant  of  New  Market.  —  Malter  of  Isling- 
See  also  Rex  v.  Marsden,  3  Burr.  1812.  ton  Market  Bill,  3  CI.  &  F.  513,  12  M.  &  W.  20, 

Where  a  Place  Has  Been  Used  as  a  Public  Fair  note  a. 

or  Market  for  Over  Twenty  Years,  a  person  bring-  7.  Limitation  as  to  Time  of  Holding  Market.  — 

ing  goods  there  for  sale  is  not  liable  to  indict-  Atty.-Gen.  v.  Horner,  14  Q.  B.  D.  245,  54  L. 

ment  for  a  nuisance  as  for  obstructing  a  high-  J.  Q.  B.  227. 

way.    Rex  v.  Smith,  4  Esp.  109,  6  Rev.  Rep.  But  that  the  holding  a  market  or  fair  on 

842.  other  days  works  a  forfeiture  or  subjects  the 

2.  For  example,  see  Manchester  v.  Lyons,  grantee  to  a  penalty,  see  Comyns's  Dig.  49;  I 
22  Ch.  D.  287;  Abergavenny  Imp.  Com'rs  v.  Crabb's  Law  of  Real  Property,  §  690;  Middle- 
Straker,  42  Ch.  D.  83.  ton  v.  Power,  19  L.  R.  Ir.  1. 

3.  10  &  11  Vict.,  c.  14.  8.  Dixon  v.  Robinson,  3  Mod.  107.  See 
As  to  By-laws  for  the  regulation  of  markets,  also  De  Rutzen  v.  Lloyd,  5  Ad.  &  El.  456,  31 

see  Savage  v.  Brook,  15  C.  B.  N.  S.  264,  109  E.  C.  L.  380.  6  N.  &  M.  776,  5  L.  J.  K.  B. 

E.  C.  L.  264,  10  Jur.  N.  S.  587;  Wortley  v.  202. 

Nottingham  Local  Board,  21  L.  T.  N.  S.  582;  9.  Right  of  Removal.  —  Curwen  v.  Salkeld,  3 

Strike  v.  Collins,  55  L.  T.  N.  S.  182.  East  538,  7  Rev.  Rep.  510;  Rex  v.  Cotierill,  1 

The  Market  and  Fairs  Clauses  Act,  §  42,  B.  &  Aid.  67;  Wortley  v.  Nottingham  Local 

authorizes  the  grantee  of  a  market  to  make  Board,  21  L.  T.  N.S.  582;  Middleton  v.  Power, 

by-laws  for  the  regulation  and  conduct  of  the  19  L.  R.  Ir.  1;  Edinburgh  v.  Blackie,  11  App. 

market.    See  Scott  v.  Glasgow,  (1899)  A.  C.  Cas.  665. 

470.  10.  Removal  of  Market  Must  Not  Affect  Existing 

4.  Atty.-Gen.  v.  Horner,  14  Q.  B.  D.  245,  54  Rights. —  Rex  v.  Starkey,  7  Ad.  &  El.  95,  34 
L.  J.  Q.  B.  227.  E.  C.  L.  43;  Middleton  v.  Power,  19  L.  R.  Ir. 

5.  Selling  iD  Private  Shops. — Mosley  v.  Walker,  1.  See  also  Ellis  v.  Bridgnorth,  15  C.  B.  N.S. 
7  B.  &  C.  40,  14  E.  C.  L.  13;  Macclesfield  v.  52,  109  E.  C.  L.  52,  32  L.  J.  C.  PI.  273,  9  Jur. 
Pedley,  1  N.  &  M.  708,  4  B.  &  Ad.  397,  24  E.  N.  S.  1078,  2  Johns.  &  H.  67. 
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certain  place  is  not  a  grant  by  metes  and  bounds,  but  the  market  may  be 
extended  as  far  as  reasonable  convenience  from  time  to  time  requires.1  But 
where  by  the  terms  of  the  grant  the  market  is  to  be  held  in  a  fixed  place 
within  defined  limits,  the  grantee  has  no  power  to  enlarge  the  limits  should 
they  become  insufficient ;  this  may  be  done  only  by  a  new  grant.2 

2.  Tolls,  Stallage,  and  Piecage.  —  Toll,  payable  at  a  fair  or  market,  is  a  rea- 
sonable sum  of  money  due  to  the  owner  of  the  fair  or  market  upon  the  sale  of 
tollable  articles  therein.3 

Toll  Not  Incident  to  Right  of  Market.  —  Every  person  has,  of  common  right,  the 
liberty  of  going  into  any  public  fair  or  market  to  buy  or  sell  without  paying 
any  tolls,  unless  tolls  are  required  by  grant,  custom,  or  prescription.4  Tolls 
are  not  incident  to  the  market  franchise,  and  a  general  grant  of  a  fair  or 
market  with  all  the  privileges  and  customs  thereto  pertaining  will  not  carry 
toll ;  this  can  be  levied  only  under  an  express  grant,6  or  by  virtue  of  a 
prescription  or  immemorial  custom.6 

An  Express  Grant  of  Toll  is  good  although  the  amount  of  toll  is  not  stated,  and 
passes  a  reasonable  toll.7 

Sales  by  Sample.  —  Toll  may  be  claimed  only  in  respect  of  things  actually 
brought  into  the  market  and  there  sold.  Thus  there  can  be  no  prescription 
for  toll  in  respect  of  goods  sold  by  sample  in  the  market  and  afterwards 
brought  into  the  city  to  be  delivered.8 

stallage  is  a  duty  paid  for  the  liberty  of  having  stalls  in  a  fair  or  market,  or 
for  removing  them  from  one  place  to  another.9 

A  Grant  of  Toll  Includes  stallage  where  the  grantee  is  also  the  owner  of  the  land 
on  which  the  market  is  held.10 


1.  The  Term  "  In  or  Near  "  Construed  —  Exten- 
sion of  limits. —  Atty.-Gen.  v.  Horner,  11  App. 
Cas.  66.  See  also  Dovvnshire  v.  O'Brien,  rg 
L.  R.  Ir.  380;  Atty.-Gen.  v.  Cambridge,  L.  R. 
6  LJ.  L.  303. 

2.  Matter  of  Islington  Market  Bill,  3  CI.  & 
F.  513,  12  M.  &  W.  20,  note  a. 

3.  Toll  Defined. — 4  Bac.  Abr.  158;  sComyns's 
Dig.  46. 

Drift — Tolls. —  See  Brecon  Markets  Co.  v. 
Neath,  etc.,  R.  Co.,  42  L.  T.  C.  PI.  63,  L.  R.  8 
C.  P.  r57. 

As  to  Exemptions  of  the  crown  and  others 
from  the  payment  of  toll,  see  4  Bac.  Abr.  160; 
Lock  wood  v.  Wood,  6  Q.  B.  31,  51  E.  C.  L.  31; 
Tewkesbury  v.  Bricknell,  2  Taunt.  120,  11 
Rev.  Rep.  537. 

4.  Northampton  v.  Ward,  1  Wils.  C.  PI.  107, 
2  Stra.  1238. 

Every  Person  Has  of  Common  Right  a  Liberty 
of  Carrying  His  Goods  to  a  Public  Fair  or  Market 
for  Sale;  and  hence  goods  cannot  be  distrained, 
damage  feasant,  by  the  owner  of  the  soil  and 
market.  Austin  v.  VVhittred,  Willes  623; 
Sawyer  v.  Wilkinson,  Cro.  Eliz.  627;  Lawn- 
son's  Case,  Cro.  Eliz.  75;  Wigley  v.  Peachy, 
2  Ld.  Raym.  1589. 

So  ajso  a  person  exposing  goods  for  sale  in 
a  public  market  has  a  right  to  occupy  the  soil 
with  baskets  necessary  and  proper  for  con- 
taining the  goods.  Townend  v.  Woodruff,  5 
Exch.  506. 

The  Lessee  of  a  Market  under  a  Parol  Demise 

may  demand  and  receive  tolls  where  specially 
authorized  to  do  so  by  the  act  chartering  the 
market.    Bridgland  v.  Shapler,  5  M.  &  W.  375. 

5.  No  Right  to  Tolls  Without  Express  Grant. 
—  2  Coke  Inst.  220;  Heddy  v.  Wheelhouse, 
Cro.  Eliz.  558,  591;  Anonymous,  7  Mod.  12; 
Holloivay  v.  Smith,  2  Slra.  1171;  Egremont  v. 


Saul,  6  Ad.  &  El.  924,  33  E.  C.  L.  249;  Ed- 
wards v.  Burgoyne,  21  N.  Bruns.  228.  See 
also  note  to  Tewkesbury  v.  Diston,  6  East  438; 
Bedford  v.  Eminett,  3  B.  &  Aid.  366,  5  E.  C. 
L.  319. 

6.  Immemorial  Usage.  —  See  Lawrence  v. 
Hitch,  37  L.  J.  Q.  B.  209,  L.  R.  3  Q.  B.  521,  9 
B.  &  S.  467,  18  L.  T.  N.  S.  483,  16  W.  R.  813; 
Osbuston  v.  James,  2  Lutw.  1377;  Northamp- 
ton v.  Ward,  1  Wils.  C.  Pi.  107,  2  Stra.  1238. 

7.  Reasonable  Toll.  —  Maidenhead's  Case, 
Palm.  76;  Stamford  v.  Paivlett,  1  Cromp.  &  J. 
57,  400,  2  Tyrw.  291;  Lawrence  v.  Hitch,  9  B. 
&  S.  467,  37  L.  J.  Q.  B.  209,  L.  R.  3  Q.  B.  521, 
18  L.  T.  N.  S.  483,  16  W.  R.  813.  See  Lowden 
v.  Hierons,  2  Moo.  102,  4  E.  C.  L.  40S;  Bed- 
ford v.  Emmett,  3  B.  &-AId.  366,  5  E.  C.  L. 
319;  Carlisle  v.  Wilson,  5  East  2,  1  Smith  K. 
B.  297. 

What  Is  Reasonable  Toll.  —  Wright  v.  Bruis- 
ter,  4  B.  &  Ad.  116,  24  E.  C.  L.  35,  2  L.  J.  K. 
B.  6. 

Where  Too  Much  Toll  Is  Taken  trover  will  lie 
for  the  excess.  Norman  v.  Bell,  2  B.  &  Ad. 
190,  22  E-  C.  L.  57. 

8.  No  Right  to  Tolls  on  Goods  Not  Actually  Sold 
in  Market. —  Hill  v.  Smith,  4  Taunt.  520,  re- 
versing 10  East  476,  10  Rev.  Rep.  357;  Wells 
v.  Miles,  4  B.  &  Aid.  559,  6  E.  C.  L.  600,  23 
Rev.  Rep.  393.  See  also  Moseley  v.  Pierson, 
4  T.  R.  104. 

9.  Stallage  Defined.  —  Newport  v.  Saunders, 
3  B.  &  Ad.  411,  23  E.  C.  L.  10S;  Great  Yar- 
mouth v.  Groom,  8  Jur.  N.  S.  677;  5  Comyns's 
Dig.  46,  citing  Palmer  77. 

As  to  What  Constitutes  a  Stall,  see  Great  Yar- 
mouth v.  Groom,  8  Jur.  N.  S.  677. 

10.  Grant  of  Toll  Includes  Stallage.  —  Lock- 
wood  v.  Wood,  6  Q.  B.  36,  51  E.  C.  L.  36,  15 
L.  J.  Q.  B.  365,  10  Jur.  158. 
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Piccage  is  a  duty  for  picking  holes  in  the  lord's  ground  for  the  posts  of  the 
stalls.1  Stallage  and  piccage  are  sometimes  called  tolls,  but  not  with  strict 
accuracy.  As  stated  above,  toll  can  be  due  only  by  grant,  custom,  or  prescrip- 
tion. Stallage  and  piccage,  on  the  other  hand,  exist  of  common  right  as 
incidents  of  the  soil,  and  belong  to  the  owner  of  the  soil  and  not  of  the  market 
where  these  rights  are  owned  by  different  persons.2  A  person  may  have  a 
stall  in  the  market  only  by  agreement  with  the  owner  of  the  soil.3  And  an 
action  of  trespass4  or  assumpsit8  will  lie  at  the  suit  of  the  owner  of  the  soil 
against  one  who  erects  a  stall  in  a  market  without  obtaining  his  license  and 
paying  stallage. 

3.  Duties  and  Liabilities  of  Market  Owner.  —  It  is  the  duty  of  the  owner  of  a 
market  franchise  to  provide  and  maintain  sufficient  accommodations  for  the 
public  desiring  to  use  the  market,  and  the  failure  to  do  so  will  authorize  the 
grant  of  a  new  market  to  another  person  so  as  to  supply  the  deficiency,  though 
not  to  the  injury  of  the  existing  market.0  And  it  seems  that  such  default  on 
the  part  of  the  market  owner  is  a  breach  of  a  public  duty  that  may  operate  as 
a  forfeiture  of  his  franchise  and  also  render  him  criminally  liable.7  It  is  also 
the  duty  of  the  market  owner  to  keep  the  market  in  a  reasonably  safe  and  fit 
condition  for  market  purposes,  and  he  will  be  liable  to  a  patron  for  injuries 
occasioned  by  his  failure  to  do  so.8 

4.  Disturbance  of  Market  —  a.  In  General. — The  owner  of  a  market  fran- 
chise may  maintain  an  action  for  any  disturbance  or  infringement  of  his 
franchise.  The  principal  legal  questions  that  have  arisen  in  this  connection 
are  in  respect  to  what  constitutes  a  disturbance. 

b.  Sale  Without  Paying  Tolls.  —  A  wrongful  enjoyment  of  the  benefits 
of  a  market  without  paying  the  prescribed  tolls  is  a  disturbance  for  which  an 
action  will  lie.  Thus  a  sale  in  the  market  of  tollable  goods  by  sample  is  a 
disturbance.9  So  also  a  sale  outside  the  limits  of  the  market  but  so  near 
thereto  as  to  get  the  benefit  of  the  market  is  a  disturbance,10  though  not  if  the 

1.  Piccage  Defined.  —  5  Comyns's  Dig.  46.  market  that  he  shall  provide  a  market  place, 

2.  Northampton  v.  Ward,  1  Wils.  C.  PI.  107,  but  that  condition  is  satisfied  so  long  as  he 
2  Stra.  1238;  1  Crabb's  Law  of  Real  Property,  gives  reasonable  accommodation  to  the  public 
§  687,  citing  Heddy  v.  Wheelhouse,  Moor  using  (he  market,  the  character  and  extent  of 
474.  the  accommodation  which  must  be  afforded 

3.  See  cases  cited  in  notes  immediately  fol-  varying  with  the  circumstances  of  each  case, 
lowing.  Edinburgh  v.  Blackie,  11  App.  Cas.  665. 

The  Granting  of  Stallage  and  Piccage  by  a  cor-  As  to  the  effect  of  the  failure  to  provide  sufn- 
poration  does  not  authori ze  the  lessee  to  occupy  cient  accommodations  on  the  right  to  maintain 
the  market  place  at  times  when  no  market  is  an  action  for  a  disturbance,  see  infra,  this  sec- 
being  held.  Coleman  v.  Howard,  2  L.  T.  N.  tion,  Disturbance  of  Market — Sale  Without 
S.  463.  Paying  Tolls. 

4.  Action  of  Trespass  for  Wrongful  Erection  of  7.  Matter  of  Islington  Market  Bill,  3  CI.  & 
Stalls.  —  Northampion  v.  Ward,  1  Wils.  C.  PI.  F.  513,  12  M.  &  W.  20,  notes. 

107,  2  Stra.  1238;  Norwich  v.  Swann,  2  W.  Bl.  8.  Thus  the  Owner  of  a  Cattle  Market  Is  Liable 

1116.    See  also  Doe  v.  Cowley,  1  C.  &  P.  123,  to  a  Customer  for  Injuries  to  a  cow  resulting 

11  E.  C.  L.  339  from  the  dangerous  condition  of  the  market. 

Custom  of  Fair  as  Defense.  —  Tyson  v.  Smith,  Lax  v.  Darlington,  5  Ex.  D.  28,  49  L.  J.  Exch. 

6  Ad.  &  El.  745,  33  E.  C.  L.  204.  105,  41  L.  T.  N.  S.  489. 

Placing  Good3  on  the  Ground  in  Baskets  in  a  9.  Disturbance  by  Sale  by  Sample.  —  Tewkes- 

public  market  does  not  amount  to  the  erection  bury  v.  Bricknell,  2  Taunt.  120.    See  also 

of  a  stall,  and  the  owner  of  the  soil  has  no  Moseley  v.  Pierson,  4  T.  R.  104. 

right  to  remove  them.    Townend  v.  Wood-  But  a  Sale  by  Sample,  Without  the  Limits  of  the 

ruff,  5  Exch.  506.  Market,  on  a  market  day,  is  not  a  disturbance 

5.  Assumpsit.  —  Newport  v  Saunders,  3  B.  of  the  market  unless  made  designedly  and  with 
&  Ad.  411,  23  E.  C.  L.  108,  1  L.  J.  K.  B.  147.  the  intention  to  evade  payment  of  toll.  Bre- 

See  Generally  as  to  Tolls,  Stallage,  and  Piccage,  con  v.  Edwards,  1  II.  &  C.  51,  31  L.  J.  Exch. 

Bac.  Abr.,  titles  Fairs  and  Markets;  Comyns's  368,  8  Jur.  N.  S.  461,  6  L.  T.  N.  S.  293. 
Dig.,  title  Markets;  1  Crabb's  Law  of  Real         The  Purchaser  of  Goods  by  Sample  is  not  liable 

Property,      683-687.  in  an  action  on  the  case  brought  against  them 

6.  Duty  to  Furnish  Sufficient  Accommodations.  by  the  owners  of  the  market.  Tewkesbury  v. 
—  Matter  of  Islington  Market  Bill,  3  CI.  &  F.  Diston,  6  East  438,  2  Smith  K.  B.  508. 

513,  12  M.  &  W.  20,  note  a.  10.  Sale  in  Neighborhood  of  Market.  —  Blakey 

It  is  an  implied  condition  of  the  exclusive  v.  Dinsdale,  2  Cowp.  661;  Bridgland  v.  Shap- 
privilege  conferred  upon  the   grantee  of  a      ter,  5  M.  &  W.  375,  8  L.  J.  Exch  246. 
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sale  is  made  in  the  seller's  own  house  or  shop  in  the  ordinary  course  of  busi- 
ness,1 unless  the  right  to  prevent  such  sales  has  been  acquired  by  prescription.2 

Effect  of  Failure  to  Provide  Sufficient  Accommodation.  —  It  is  the  duty  of  the  grantee 
of  a  market  to  provide  sufficient  accommodation  for  the  public,  and  his  failure 
to  do  so  is  ordinarily  a  good  defense  to  an  action  by  him  against  any  person 
for  selling  out  of  the  market  to  the  prejudice  of  his  right.3 

c.  Holding  a  Rival  Market. — The  holding  of  a  rival  market  in  the 
same  town  with  an  old  market  is  a  disturbance  by  intendment  of  law  where 
the  new  market  is  held  on  the  same  day  as  the  old,  but  is  only  evidence  of 
disturbance  if  held  on  a  different  day.4 

Disturbance  Without  Sale. — To  support  an  action  for  disturbance  of  a  market 
by  conducting  a  rival  market  it  is  not  necessary  that  the  defendant  should 
have  actually  sold  ;  any  active  interference  by  him  in  the  conduct  of  the  new 
market,  or  participation  in  its  profits  or  loss,  is  sufficient.3 

The  Market  and  Fairs  Clauses  Act,  Section  13,  provides  that  "  after  the  market  place  is 
open  for  public  use,  every  person,  other  than  a  licensed  hawker,6  who  shall  sell 
or  expose  for  sale  7  in  any  place  within  the  prescribed  limits,8  except  in  his 
own  dwelling  place  or  shop,9  any  articles  10  in  respect  of  which  tolls  are  by  the 
special  Act  authorized  to  be  taken  in  the  market,11  shall  for  every  such  offense 
be  liable  to  a  penalty." 

37  L.  T.  N.  S.  534;  Black  v.  Sackett,  io  B.  & 

S.  639. 

8.  What  Are  Prescribed  Limits.  —  See  Spurling 
v.  Bantoft,  60  L.  J.  Q.  B.  745.  (1891)  2  Q.  B. 
384,  65  L.  T.  N.  S  584,  40  W.  R.  157,  17  Cox 
C.  C.  372,  56  J.  P.  132;  Caswell  v.  Cook,  11  C. 

B.  N.  S.  637,  103  E.  C.  L.  637,  31  L.  J.  M.  C. 
185;  Newtovvnards  Town  Com'rs  v.  Woods, 
Ir.  R.  11  C.  L.  506;  Webber  v.  Adams,  Ir.  R. 
5  C.  L.  146;  Londonderry  v.  McElhinney,  Ir. 
R.  9  C.  L.  71;  Collier  v.  Worth,  1  Ex.  D.  464, 
35  L.  T.  N.  S.  345;  Killmister  v.  Fitton,  53  L. 
T.  N.  S.  959. 

9.  As  to  What  Constitutes  a  Sale  in  One's  Own 
Dwelling  Place  or  Shop,  see  Mcllole  v.  Davies, 
45  L.  J.  M.  C.  30,  1  Q.  B.  D.  59,  33  L.  T.  N.  S. 
502,  24  W.  R.  343;  Llandaff,  etc.,  Dist.  Market 
Co.  v.  Lyndon,  8  C.  B.  N.  S.  515,  98  E.  C.  L. 
515,  30  L.  J.  M.  C.  105,  6  Jur.  N.  S.  1344.  2  L. 
T.  N.  S.  771,  8  W.  R.  693;  Fearon  v.  Mitchell, 
41  L.  J.  M.  C.  170,  L.  R.  7  Q.  B.  690,  27  L.  T. 
N.  S.  33;  Wiltshire  v.  Willett,  11  C.  B.  N.  S. 
240,  103  E.  C.  L.  240,  31  L.  J.  M.  C.  8,  5  L.  T. 
N.  S.  35=;,  10  W.  R.  89;  Wiltshire  v.  Baker,  11 

C.  B.  N.  S.  237,  103  E.  C.  L.  237,  31  L  T.  M. 

C.  10,  note,  5  L.  T.  N.  S.  355,  10  W.  R.  89; 
Hooper  v.  Kenshole,  46  L.  J.  M.  C.  160,  2  Q. 

B.  D.  127,  36  L.  T.  N.  S.  in,  25  W.  R.  36S; 
Ashworth  v.  Heyworth,  10  B.  &  S.  309,  38  L. 
J.  M.  C.  91,  L.  R.  4  Q.  B.  316,  20  L.  T.  N.  S. 
439,  17  W.  R.  668;  Pope  v.  Whalley,  6  B.  &  S. 
303,  118  E.  C.  L.  303,  34  L.  J.  M.  C.  76, 11  Jur. 
N.  S.  444,  11  L.  T.  N.  S.  769,  13  W.  R.  402; 
Abergavenny  Imp.  Com'rs  v.  Slraker,  42  Ch. 

D.  83;  Rutherford  v.  Straker,  42  Ch.  D.  85, 
note. 

10.  What  the  Term  "  Article  "  Includes.  —  See 

Llandaff,  etc.,  Dist.  Market  Co.  v.  Lyndon,  8 

C.  B.  N.  S.  515,  98  E.  C.  L.  515,  30  L.  J.  M.  C. 
105,  6  Jur.  N.  S.  1344,  2  L.  T.  N.  S.  771,  8  W. 
R.  693;  Shepherd  v.  Folland,  49  J.  P.  165; 
Torquay  Market  Co.  v.  Burridge,  48  J.  P.  71; 
Loftos  v.  Kiggins,  55  J.  P.  151;  Loftos  v. 
Gleave,  55  J.  P.  149.  See  also  the  definitions 
of  these  terms  throughout  this  work. 

11.  See  Caswell  v.  Cook,  11  C.  B.  N.  S.  637, 
103  E.  C.  L.  637,  31  L.  J.  M.  C.  1S5. 


1.  Selling  Goods  in  One's  Own  Shop  No  Disturb- 
ance. —  Penry n  v.  Best,  3  Ex.  D.  292 ;  Rickards 
v.  Bennett,  2  Dowl.  &  R.  389;  Macclesfield  v. 
Chapman,  12  M.  &  W.  18;  Manchester  v. 
Lyons,  22  Ch.  D.  2S7. 

2.  Eight  to  Prevent  Sale  Acquired  by  Prescrip- 
tion.—  Mosley  v.  Walker,  7  B.  &  C.  40,  14  E. 
C.  L.  13;  Dunstable's  Case,  stated  in  7  B.  & 
C.  47,  note  a;  Macclesfield  v.  Pedley,  1  N.  & 
M.  708,  4  B.  &  Ad.  397,  24  E.  C.  L.  87;  Penryn 
v.  Best,  48  L.  J.  Exch.  103,  3  Ex.  D.  292,  38  L. 
T.  N.  S.  805,  27  W.  R.  126. 

3.  Insufficiency  of  Accommodation  a  Good  De- 
fense. —  Prince  v.  Lewis,  5  B.  &  C.  363,  11  E. 
C.  L.  252,  2  C.  &  P.  66,  12  E.  C.  L.  32;  Matter 
of  Islingion  Market  Bill,  3  CI.  &  F.  513.  See 
also  Mosiey  v.  Walker,  7  B.  &  C.  40,  14  E.  C. 
L.  13,  and  the  dictum  in  Exp,  O'Reily,  1  Ves. 
Jr.  112,  1  Rev.  Rep.  89.  But  see  Great  East- 
ern R  Co.  v.  Goldsmid,  9  App.  Cas.  927. 

4.  Holding  Rival  Market.  —  Yard  v.  Ford,  2 
Saund.  174;  Mosley  v.  Chadwick,  7  B.  &  C. 
47,  note  a,  3  Dougl.  117,  26  E.  C.  L.  52;  Dor- 
chester v.  Ensor,  39  L.  J.  Exch.  11,  L.  R.  4 
Exch.  335;  Downshire  v.  O'Brien,  19  L.  R. 
Ir.  380;  Great  Eastern  R.  Co.  v.  Goldsmid,  9 
App.  Cas.  927.  See  also  Elwes  v.  Payne,  48 
L  J.  Ch.  831,  12  Ch.  D.  468,  41  L.  T.  N.  S. 
118,  28  W.  R.  234;  Matter  of  Islington  Market 
Bill,  3  CI.  &  F.  513,  12  M.  &  W.  20,  note  a. 

Illegal  Tolls  No  Excuse. —  Midleton  v.  Power, 
19  L.  R.  Ir.  1. 

Right  to  Object  to  Rival  Market  Lost  by  Acqui- 
escence. —  Hoi  croft  v.  Heel,  1  B.  &  P.  400. 

5.  Disturbance  Without  Sale.  —  Mosley  v. 
Chadwick,  7  B.  &  C.  47,  note  a,  3  Dougl.  117, 
26  E.  C.  L.  52;  Dorchester  v,  Ensor,  39  L.  J. 
Exch.  11,  L.  R.  4  Exch.  335. 

6.  Licensed  Hawker.  —  As  to  who  is  a 
"  licensed  hawker  "  within  the  meaning  of 
this  statute  or  the  local  consolidation  acts,  see 
Woolwich  Local  Board  of  Health  v.  Gardiner, 
(1895)  2  Q.  B.  497;  Howard  v.  Lupton,  L.  R. 
10Q.  8.508;  and  see  generally  the  title  Hawk- 
ers and  Peddlers,  vol.  15,  p.  290. 

7.  What  Is  Exposure  for  Sale.  —  See  White  v. 
Yeovil,  61  L.  J.  M.  C.  213;  Exeter  v.  Heaman, 
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III.  Power  of  Municipality  to  Establish  and  Regulate  Markets  —  1.  In 
General.  —  The  authority  to  establish  and  regulate  markets  falls  within  the 
police  powers  of  the  states,  and  the  right  to  exercise  this  authority  may  be 
and  usually  is  delegated  by  the  states  to  municipal  corporations.1 

Power  Cannot  Be  Delegated.  —  And  generally  when  such  authority  is  given  to  a 
municipality  it  must  be  exercised  by  the  corporation  itself,  and  not  again  dele- 
gated to  any  person  or  board,  unless  power  to  do  so  is  explicitly  given  to  such 
municipality  or  unless  such  power  is  necessarily  implied  from  the  language  of 
the  charter  or  statute  itself.2 

Market  Houses  Not  Necessarily  Public  Property.  —  But  it  does  not  follow  that  a 
municipality  must  necessarily  own  the  market  house  ;  though  destined  to  public 
use  it  is  not  necessarily  public  property.  It  may  be  the  object  of  individual 
ownership  or  lease,  subject  to  the  municipal  supervision  and  control.3 

Grant  of  Market  Privileges  to  Private  Individual.  —  A  municipal  corporation  may 
grant  to  a  private  individual  or  association  exclusive  market  privileges  in  the 
city  with  the  right  to  erect  and  conduct  a  public  market  on  his  or  its  own  land, 
upon  condition  that  at  the  expiration  of  a  term  of  years  absolute  title  to  the 
market  property  shall  vest  in  the  city.4  And  the  failure  of  the  municipality  to 
enforce  an  ordinance  for  the  protection  of  the  exclusive  privileges  granted  will 
not  authorize  a  rescission  of  the  contract.5 

Power  to  Establish  Markets  Liberally  Construed.  —  Power  conferred  upon  a  munici- 
pality to  establish  and  control  markets  is,  as  a  rule,  to  be  liberally  construed, 
unless  such  a  construction  would  tend  to  produce  a  monopoly  in  favor  of 
private  individuals.6 


1.  Power  Delegated  to  Municipal  Corporations 

—  Alabama.  —  Ex  p.  Byrd,  84  Ala.  17,  5  Am. 
St.  Rep.  328. 

Florida. — Jacksonville  v.  Led  with,  26  Fla. 
163,  23  Am.  St.  Rep.  558. 

Iowa.  —  Miller  v.  Webster  City,  94  Iowa  162. 

Kentucky.  —  Bowling  Green  v.  Carson,  10 
Bush  (Ky.)  64. 

Louisiana.  —  First  Municipality  v.  Cutting, 
4  La.  Ann.  336;  State  Garibaldi,  44  La.  Ann. 
809;  Lamarque  v.  New  Orleans,  McGloin 
(La.)  28. 

Maryland.  —  See  Pfefferling  v.  Baltimore, 
88  Md.  475. 

Michigan.  —  Petz  v.  Detroit,  95  Mich.  169. 

New  York.  —  St.  John  v.  New  York,  6  Duer 
(N.  Y.)  315- 

North  Carolina.  —  State  r.  Pendergrass,  106 
N.  Car.  664. 

Ohio. — Fenton  v.  Cheseldine,  28  Cine.  L. 
Bui.  223,  11  Ohio  Dec.  (Reprint)  649. 

Lease  of  Established  Market  Will  Not  Prevent 
Establishment  of  Another  Market.  —  Cougot  v. 
New  Orleans,  16  La.  Ann.  21. 

2.  Power  Not  to  Be  Delegated  —  District  of 
Columbia.  —  See  Washington  Market  Co.  v. 
District  of  Columbia,  6  App.  Cas.  (D.  C.)  34, 
affirmed  172  U.  S.  361. 

Florida. — Jacksonville  v.  Ledwith,  26  Fla. 
163,  23  Am.  St.  Rep.  558. 

Louisiana.  —  State  v.  Garibaldi,  44  La.  Ann. 
809. 

Michigan.  —  Gale  v.  Kalamazoo,  23  Mich. 
344,  9  Am.  Rep.  80. 

Ordinance  Void  as  Vesting  Unlimited  Discretion 
in  Council.  —  A  municipal  ordinance  declaring 
it  unlawful  to  establish  a  private  market  with- 
out permission  of  the  city  council  is  illegal  and 
void  in  vesting  unlimited  discretion  in  the 
council,  and  in  prescribing  no  conditions  upon 
which    the   permission   should   be  granted. 

1 


State  v.  Dubarry,  44  La.  Ann.  1117,  41  Am.  & 
Eng.  Corp.  Cas  449;  State  v.  Defies,  45  La. 
Ann.  658. 

3.  Private  Ownership  or  Lease.  —  Le  Claire  v. 
Davenport,  13  Iowa  210,  overruling  Davenport 
v.  Kelly,  7  Iowa  102;  David  v.  Municipality 
No.  2,  14  La.  Ann.  885;  New  Orleans  v.  Guil- 
lotte,  14  La.  Ann.  888;  David  v.  New  Orleans, 
16  La.  Ann.  404,  79  Am.  Dec.  586;  State  v. 
Natal,  41  La.  Ann.  887;  Strickland  v.  Penn- 
sylvania R.  Co.,  154  Pa.  St.  348.  See  also 
Washington  Market  Co.  v.  District  of  Colum- 
bia, 6  App.  Cas.  (D.  C.)  34,  affirmed  172  U.  S. 
361;  McReynolds  v.  Broussard,  18  Tex.  Civ. 
App.  409. 

The  Markets  of  New  Orleans  are  leased  under 
general  market  ordinance,  the  lessees  being 
required  to  conform  with  certain  regulations. 
Economides  v.  Hinrichs,  48  La.  Ann.  370. 

Partnership  Market.  —  The  city  of  New  Or- 
leans  having  voluntarily  accepted  a  partner- 
ship with  individuals  in  the  profits  to  be  de- 
rived from  a  market  house  cannot  claim  to  be 
on  a  different  footing  as  regards  the  financial 
administration  of  the  partnership  properly 
from  another  partner.  New  Orleans  v.  Guil- 
lotte,  12  La.  Ann.  818. 

4.  Grant  of  Market  Privileges  to  Private  Per- 
sons.—  State  v.  Natal,  41  La.  Ann.  887;  Pales- 
tine v.  Barnes,  50  Tex.  538. 

But  the  grant  of  an  exclusive  privilege  to 
sell  a  certain  commodity  at  designated  places 
within  the  city  will  not  prohibit  its  being  sold 
at  other  places  within  the  city.  Rosa  v.  New 
Orleans,  1  La.  126. 

Lease  of  Wood  Market  —  Obstruction  by  Tenant 
of  Corporation.  —  See  Reynolds  v.  Toronto,  15 
U.  C.  C.  P.  27O. 

5.  Palestine  v.  Barnes,  50  Tex.  538. 

6.  Powers  Liberally  Construed. —  1  Dill.  Mun. 
Corp.,  §  380;  State  v.  Gisch,  31  La.  Ann.  544; 
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A  Duly  Authorized  Public  Market  Is  Not  Per  Se  a  Nuisance,  but  it  may  become  such  by 
the  manner  in  which  it  is  conducted,  and  its  use  without  being  kept  properly 
clean  may  be  enjoined.1 

2.  Establishment  of  Markets  —  Purchase  of  Site  and  Erection  of  Buildings.  —  A  munic- 
ipality may  purchase  a  suitable  market  site  and  erect  the  buildings  required, 
as  a  necessary  incident  to  its  general  power  to  "  establish  and  regulate 
markets  "2  or  to  manage  its  "  prudential  affairs."  3 

Discretion  of  Municipality.  —  And  where  authority  to  establish  markets  is  con- 
ferred by  statute  upon  a  municipal  corporation  with  no  limitation  upon  the 
powers  granted,  the  time,  manner,  and  expediency  of  the  exercise  of  this 
authority  being  left  to  the  discretion  of  the  corporation,  the  judgment  of  the 
corporation  authorities  cannot  be  controlled  by  the  courts  so  long  as  they 
act  within  the  scope  of  their  authority.4 

Lease  of  Market  Building.  —  Power  to  build  a  market  house  includes  power  to 
lease  a  building  for  market  purposes.5 

Eminent  Domain.  —  The  establishment  of  public  markets  in  municipalities  is 
a  public  use  for  which  private  property  may  be  taken  under  the  right  of 
eminent  domain.6 


Ex  p.  Canto,  21  Tex.  App.  61,  57  Am.  Rep. 

609. 

But  a  License  to  a  Person  to  Sell  Certain  Articles 

in  a  city  is  not  a  grant  of  the  right  to  maintain 
a  market,  within  the  meaning  of  a  statute 
authorizing  the  establishment  and  regulation 
of  markets.  Jacksonville  v.  Ledwith,  26  Fla. 
163,  23  Am.  St.  Rep.  558. 

1.  Miller  v.  Webster  City,  94  Iowa  162. 
The  Maintenance  of  Hitching  Posts  in  the 

Street  in  front  of  an  authorized  market  cannot 
be  enjoined  because  horses  hitched  there  de- 
posit excrement  in  the  street.  Miller  v.  Web- 
ter  City,  94  Iowa  162. 

2.  Power  of  Municipality  to  Establish  Markets 
■ — Florida. — Jacksonville  v.  Ledwith,  26  Fla. 
163,  23  Am.  Si.  Rep.  558. 

Illinois.  — Caldwell  v.  Alton,  33  111.  417,  85 
Am.  Dec.  282. 

Michigan.  —  Gale  v.  Kalamazoo,  23  Mich. 
34.4,  9  Am.  Rep.  80. 

New  Jersey. — State  v.  Paterson,  34  N.  J. 
L.  163. 

New  York.  —  Ketchum  v.  Buffalo,  14  N.  Y. 
356,  affirming  21  Barb.  (N.  Y.)  294;  People  v. 
Lowber,  28  Barb.  (N.  Y.)  65,  7  Abb.  Pr.  (N.  Y.) 
158.  See  also  Matter  of  Cooper,  93  N.  Y.  507, 
2  Am.  &  Eng.  Corp.  Cas.  419. 

Ohio.  —  Keck  v.  Cincinnati,  6  Ohio  Dec. 
97. 

Pennsylvania.  —  Wartman  v.  Philadelphia, 
33  Pa.  St.  202. 

Canada.  — -  See  Jameison  v.  Fredericton,  7 
N.  Bruns.  128. 

The  Power  of  "  Appointing  a  Market  Place  and 
Regulating  the  Same"  includes  implied  power 
to  build  a  market  house.  Smith  v.  Newbern, 
70  N.  Car.  18,  16  Am.  Rep.  766. 

Employment  of  Architect.  —  The  power  to 
establish  markets  includes  the  power  to  em- 
ploy an  architect  to  prepare  plans  and  specifi- 
cations. State  v.  Paterson,  34  N.  J.  L.  163; 
Peterson  ?•.  New  York,  17  N.  Y.  449. 

Effect  of  Philadelphia  Consolidation  Act.  — 
After  the  passage  of  the  Philadelphia  Consoli- 
dation Act  in  1854,  n°  power  remained  in  the 
councils  of  the  old  city  to  make  contracts  for 
the  purchase  of  sites  for  market-houses,  and 


no  person  could  be  vested  by  them  or  their 
committees  with  any  authority  for  that  pur- 
pose. Twitchell  v.  Philadelphia,  33  Pa.  St. 
212  See  also,  as  to  the  effect  of  this  act, 
Wartman  v.  Philadelphia,  33  Pa.  St.  202. 

Delegation  of  Authority. —  Where  by  statute 
the  mayor  and  aldermen  of  the  city  are  em- 
powered and  required  to  select  the  sites  and 
plans  for  public  markets,  and  to  choose  the 
architect,  they  cannot  delegate  this  power  to 
others.    State  v.  Paterson,  34  N.  J.  L.  163. 

Market  Bonds.  —  Where  a  city  by  ordinance 
provides  for  the  issue  of  bonds  to  secure  funds 
for  building  a  market  house,  and  by  the  terms 
of  the  bonds  the  revenue  of  the  market  is  ap- 
propriated to  the  payment  of  such  bonds  and 
interest,  the  cily  cannot  divert  the  revenue 
derived  from  the  market  to  other  purposes. 
Fazende  v.  Houston,  34  Fed.  Rep.  95.  See 
also  Taggart  v.  Detroit,  71  Mich.  92;  Houston 
z\  Voorhies,  70  Tex.  356,  22  Am.  &  Eng.  Corp. 
Cas.  271. 

3.  Erection  of  Market  under  Power  to  Manage 

"  Prudential  Affairs."  —  Spauldingr.  Lowell,  23 
Pick.  (Mass  )  71.  In  this  case  a  town  built  a 
market  house  and  appropriated  the  lower  siory 
for  a  market.  It  was  held  that  the  appropria- 
tion of  the  upper  story  to  other  subordinate 
purposes  was  not  such  an  excess  of  authority 
as  to  render  the  erection  of  the  building  and 
the  raising  of  the  money  therefor  illegal. 

Markets  being  a  public  necessity,  the  power 
of  a  municipality  to  establish  and  regulate 
them  is  implied  in  the  creation  of  such  cor- 
porations. Hutchins  v.  Durham,  118  N.  Car. 
457. 

4.  Miller  v.  Webster  Cily,  94  Iowa  162.  See 
also  Henkel  v.  Detroit,  49  Mich.  249,  43  Am. 
Rep.  464;  Wartman  v.  Philadelphia,  33  Pa.  St. 
202. 

5.  Lease  of  Building  for  Market  Purposes.  — 

Wade  v.  Newbern,  77  N.  Car.  460.  See  also 
Jacksonville  v.  Ledwiih,  26  Fla.  167,  23  Am. 
St.  Rep.  558;  Gale  v.  Kalamazoo,  23  Mich. 
344,  9  Am.  Rep.  80. 

6.  Condemnation  of  Property  for  Public  Markets. 
—  See  the  title  Eminent  Domain,  vol.  10,  p. 
1084. 
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The  Eight  to  Establish  a  Market  Includes  the  right  to  fix  its  location  and  to  shift 
that  location  from  place  to  place  when  the  convenience  or  necessities  of  the 
people  require  it.  It  includes  also  the  right  to  determine  on  what  days  of  the 
week,  and  during  what  hours  of  the  day,  the  market  shall  be  open  to  the  pub- 
lic, and  on  what  days  and  during  what  hours  it  shall  be  closed.1 

Establishment  of  Market  in  Public  Street  —  Nuisance.  —  It  is  not  uncommon  for  a 
market  to  be  held  in  a  public  street,  and  it  has  long  been  recognized  that  such 
use  of  a  street  may  be  lawful,3  but  the  power  to  establish  markets  will  not 
authorize  a  municipality  to  erect  permanent  market  buildings  on  a  public 
street  so  as  to  create  a  nuisance  by  obstructing  traffic  or  injuring  abutting 
landowners;  and  an  injunction  will  lie  at  the  suit  of  any  abutting  owner 
injured  thereby  to  restrain  such  use  of  the  street.3  And  it  is  immaterial  in 
such  case  that  the  proposed  site  is  already  used  as  a  market.'*  It  seems  that 
the  state  legislature  may  empower  a  municipality  to  build  a  market  house  in 
a  street,5  and  such  right  may  be  acquired  as  against  a  property  owner  by 
express  grant  from  him,6  or  by  adverse  possession.7 

Leasing  Stands,  etc.,  on  Public  Street. — The  municipality  has  no  power  without 
special  authority  to  grant  to  hucksters  or  others  the  right  to  occupy  the 
street  with  wagons  and  stands  so  as  to  interfere  with  the  use  and  enjoyment 
of  the  street  as  such.8  But  this  may  be  done  if  the  rights  of  the  public  in  the 
street  are  not  thereby  seriously  interfered  with.9 

3.  Regulation  and  Control  —  a.  In  General.  —  Under  its  general  power  to 
regulate  markets  a  municipality  may  adopt  such  regulations  for  the  govern- 
ment of  the  market  and  the  business  transacted  thereat  as  are  reasonable  and 


1.  Per  Williams,  J.,  in  Strickland  v.  Penn- 
sylvania R.  Co.,  154  Pa.  St.  348.  See  also 
infra,  this  section.  Abandonment  and  Removal. 

2.  Market  Held  in  Open  Streets.  —  See  Atty.- 
Gen.  v.  Cambridge,  L.  R.  6  H.  L.  303;  Reynolds 
v.  Toronto,  15  U.  C.  C.  P.  276;  Nightingale, 
Petitioner,  11  Pick.  (Mass,)  168;  Henkel  v. 
Detroit,  49  Mich.  249,  43  Am.  Rep.  464;  Hoff- 
man v.  Schultz,  (Supm.  Ct.  Spec.  T.)  31  How. 
Pr.  (N.  Y.)  385;  Harrisburg's  Appeal,  (Pa.  1887) 
10  Atl.  Rep  787,  19  Am.  &  Eng.  Corp.  Cas. 
603. 

3.  No  Power  to  Create  a  Nuisance  —  Alabama. 
—  State  v.  Mobile,  5  Port.  (Ala.)  279,  30  Am. 
Dec.  564. 

Florida.  — Lutterloh  v.  Cedar  Keys,  15  Fla. 

306. 

Georgia.  —  Columbus  v.  Jaques,  30  Ga.  506. 

Indiana.  —  Richmond  v.  Smith,  148  Ind.  294. 

Ohio.  —  See  Fenton  v.  Cheseldine,  28  Cine. 
L.  Bui.  223,  ri  Ohio  Dsc.  (Reprint)  649. 

Pennsylvania.  —  Warlman  v.  Philadelphia, 
33  Pa.  St.  202;  Harrisburg's  Appeal,  (Pa.  1887) 
10  Atl.  Rep.  787,  19  Am.  &  Eng.  Corp.  Cas. 
603. 

Temporary  Obstruction.  —  An  action  for  dam- 
ages may  be  maintained  by  a  property  owner 
injured  by  an  unauthorized  erection  of  a 
market  in  a  public  street,  although  such  erec- 
tion be  only  temporary  and  during  the  con- 
struction of  a  permanent  market  house. 
Savannah  v.  Wilson,  49  Ga.  476.  See  also  to 
the  same  effect  St.  John  v.  New  York,  6  Duer 
(N.  Y.)  315,  3  Bosw.  (N.  Y.)  483. 

The  Board  of  Health  of  the  city  of  New  York, 
whose  powers  relate  to  the  preservation  and 
protection  of  life  or  health,  has  no  power  to  in- 
terfere with  a  public  market  on  the  ground 
that  it  is  an  obstruction  upon  a  public  street 
and  a  nuisance.  Hoffman  v.  Schultz,  (Supm. 
Ct.  Spec.  T.)  31  How.  Pr.  (N.  Y.)  385. 


Jurisdiction  of  Court  of  Equity  Denied.  —  See 

Higgins  v.  Princeton,  8  N.  J.  Eq.  309. 

4.  Harrisburg's  Appeal,  (Pa.  1887)  10  Atl. 
Rep.  787,  19  Am.  &  Eng.  Corp.  Cas.  603. 

5.  Legislative  Authority  to  Build  Market  in 
Street.  —  1  Dillon  on  Munic.  Corp.,  §  383; 
Cooper  v.  Detroit,  42  Mich.  584;  Wartman  v. 
Philadelphia,  33  Pa.  St.  202. 

Compensation  to  Abutting  Land  Owners.  — 
Under  the  constitution  of  New  Jersey  the  legis- 
lature cannot  authorize  a  market  to  be  held  in 
a  public  street  of  a  city  without  providing 
compensation  to  the  proprietors  of  the  con- 
tiguous lands  who  own  to  the  centre  of  such 
street.  State  v.  Laverack,  34  N.  J.  L.  201.  In 
this  case  the  market  in  question  was  an  open 
one,  no  permanent  buildings  being  erected. 

6.  Bight  to  Build  Market  in  Street  Acquired  by 
Grant. — -See  Fenton  v.  Cheseldine,  28  Cine. 
L.  Bui.  223,  11  Ohio  Dec.  (Reprint)  649;  Wilder 
v.  Cincinnati,  1  Ohio  N.  P.  347,  4  Ohio  Dec. 
104. 

7.  Adverse  Possession.  —  The  occupation  of  a 
highway  for  market  purposes  is  not  an  ease- 
ment, but  is  a  proprietary  occupation  as  much 
as  if  a  private  owner  and  not  the  municipality 
had  so  occupied  it,  and  private  adverse  rights 
will  be  barred  by  the  same  lapse  of  time. 
Cooper  v.  Detroit,  42  Mich.  584. 

8.  Leasing  Stands,  etc.,  in  Street.  —  Schopp  v. 
St.  Louts,  117  Mo.  131;  Hites  v.  Dayton,  6 
Cine.  L.  Bui.  142,  8  Ohio  Dec.  (Reprint)  170; 
Herrick  v.  Cleveland,  4  Ohio  Cir.  Dec.  684, 
7  Ohio  Cir.  Ct.  470;  Pruden  v.  Cincinnati,  1 
Ohio  N.  P.  340,  2  Ohio  Dec.  200;  Wilder  v. 
Cincinnati,  I  Ohio  N.  P.  347,  4  Ohio  Dec.  104. 
See  also  Richmond  v.  Smith,  148  Ind.  294; 
McDonald  v.  Newark,  42  N.  J.  Eq.  136. 

9.  Henkel  v.  Detroit,  49  Mich.  249,  43  Am. 
Rep.  464;  Denehey  v.  Harrisburg,  2  Pearson 
(Pa.)  330. 


U47 


Volume  XIX. 


Power  of  Municipality  to  Establish         MA  RKE  TS. 


and  Regulate  Markets. 


necessary  for  the  preservation  of  the  public  health  and  conducive  to  the 
public  interests.1  But  these  regulations,  to  be  valid,  must  be  of  a  police  and 
sanitary  character  merely,  and  must  be  reasonable,  uniform  in  their  applica- 
tion, and  in  regulation  and  not  in  restraint  of  trade.  The  power  to  establish 
and  regulate  markets  cannot  be  used  to  create  a  monopoly  of  the  right  to  sell.8 
But  in  judging  of  the  reasonableness  of  such  regulations  the  court  will  not 
look  closely  into  mere  matters  of  judgment  where  there  may  be  a  reasonable 
difference  of  opinion,  and  will  not  interfere  with  the  exercise  of  the  discretion 
granted  to  the  municipality  upon  the  ground  of  unreasonableness  except  in  a 
clear  case.3 

The  Power  to  Regulate  Markets  Falls  Within  the  Police  Power  of  cities.4 
The  Right  to  Regulate  Markets  Includes  the  general  supervision  for  the  purposes  of 
cleanliness  and  ventilation,  and  for  the  inspection  of  the  quality  of  the  articles 
sold  and  the  weights  and  measures  employed  in  making  sales.  The  munici- 
pality may  require  diseased  or  unwholesome  articles  to  be  removed,  and 
enforce  such  regulations  as  seem  desirable  for  the  protection  of  public  health.5 
Some  of  the  more  important  of  these  regulations  will  now  be  considered. 

b.  Certain  Specific  Regulations  Considered  —  (i)  As  to  Wagons  in 
Streets. — An  ordinance  prohibiting  wagons  containing  perishable  produce 
from  remaining  in  streets  within  the  limits  of  a  market  more  than  a  specified 
time  during  market  hours  unless  permitted  to  do  so  by  the  market  superin- 
tendent, is  valid.6 


1.  General  Power  of  Municipality  to  Adopt 
Market  Regulations.  —  Natal  v.  Louisiana,  139 
U.  S.  621;  Jacksonville  v.  Ledwith,  26  Fla. 
163,  23  Am.  St.  Rep.  558;  Bowling  Green  v. 
Carson,  10  Bush  (Ky.)  64;  State  v.  Garibaldi, 
44.  La.  Ann.  809,  37  Am.  &  Eng.  Corp.  Cas. 
477;  Warlman  v.  Philadelphia,  33  Pa.  St.  202; 
Strickland  v.  Pennsylvania  R.  Co.,  154  Pa. 
St.  348;  Dumontier  v.  Baudon,  I  L.  C.  Rep. 
473.  And  see  generally  the  sections  imme- 
diately following. 

Laws  Regulating  Markets  Are  Not  in  Restraint 
but  in  Regulation  of  Trade,  and  are  not  in  viola- 
tionofthe  ordinary  rights  of  a  citizen.  Winns- 
boro  v.  Smart,  11  Rich.  I„  (S.  Car.)  551. 

May  Regulate  Slaughter  of  Animals  in  Market. 

—  Brooklyn  v.  Cleves,  Hill  &  D.  Supp.  (N. 
Y.)  231.  See  also  Lowenstein  v.  Myers, 
(Supm.  Ct.  Gen.  T.)  49  N.  Y.  St.  Rep.  806. 

Imposition  of  Fine  for  Sale  of  Putrid  Provisions. 

—  A  statute  empowering  a  municipality  to 
pass  ordinances  to  regulate  the  vending  of 
meats,  vegetables,  fruits,  and  fish,  and  10  pre- 
scribe the  time  and  place  of  selling  the  same, 
does  not  authorize  an  ordinance  imposing  a 
fine  for  the  sale  of  putrid  eggs.  Rochester  v. 
Rood,  Hill  &  D.  Supp.  (N.  Y.)  146. 

As  to  the  Necessity  for  Public  Regulation  and 
Control  of  Markets,  see  New  Orleans  v.  Stafford, 
27  La.  Ann.  417,  21  Am.  Rep.  563. 

2.  Regulations  Must  Be  Reasonable  and  Not  in 
Restraint  of  Trade.  —  Jacksonville  v.  Ledwith, 
26  Fla.  163,  23  Am.  St.  Rep.  558;  Caldwell  v. 
Alton,  33  111.  416,  85  Am.  Dec.  282;  Blooming- 
ton  v.  Wahl,  46  111.  489;  State  v.  Sarradat,  46 
La.  Ann.  700;  St  Paul  v.  Laidler,  2  Minn.  190, 
72  Am.  Dec.  89;  Durham  v.  Rochester,  5  Cow. 
(N.  Y.)  462;  State  v.  Pendergrass,  106  N.  Car. 
664;  Milton  v.  Hoagland,  3  Pa.  Co.  Ct.  283. 
See  also  Ex  p.  Byrd,  84  Ala.  17,  5  Am.  St. 
Rep.  328. 

Ordinance  Prohibiting  Peddling  in  Street.  —  A 

statute  empowering  a  city  to  establish  and  reg- 
ulate markets  does  not  authorize  an  ordinance 


prohibiting  the  peddling  of  meat  on  the  streets 
until  the  city  has  established  a  meat  market, 
and  not  then  except  as  a  regulation  of  the 
market.  Burlington  v.  Dankwardt,  73  Iowa 
170. 

An  Ordinance  Exacting  a  Fee  for  Every  Load  of 
Supplies  Brought  In  by  Gardeners  and  sold  by 
them  in  the  public  markets  is  invalid  as 
discriminating  in  favor  of  persons  occupying 
stalls  in  the  markets,  and  as  being  a  tax  for 
raising  revenue.  State  v.  Blaser,  36  La.  Ann. 
363. 

Validity  of  Ordinance  Question  for  Court  —  In- 
structions. —  In  an  action  for  the  violation  of  a 
city  market  ordinance  it  was  held  to  be  error 
to  instruct  the  jury  that  although  the  city  had 
the  right  to  pass  such  an  ordinance,  3-et  if  they 
believed  it  to  be  in  restraint  of  trade  it  was  not 
binding;  for  if  the  city  had  power  to  pass  the 
ordinance,  no  trade  in  violation  of  it  could 
be  lawful.  The  question  of  the  validity  of  the 
ordinance  was  for  the  court  and  not  the  jury. 
Peoria  v.  Calhoun,  29  111.  317. 

No  Implied  Power  to  ".Declare  Forfeiture  of  Articles 
Exposed  for  Sale.  —  Phillips  v.  Allen,  41  Pa.  St. 
481. 

3.  St.  Louis  v.  Weber,  44  Mo.  547. 

4.  Regulation  of  Markets  Within  Police  Power. 

—  New  Orleans  v.  Morris,  3  Woods  (U.  S.) 
103;  Bowling  Green  v.  Carson,  10  Bush  (Ky.) 
64;  First  Municipality  v.  Cutting,  4  La. 
Ann.  335;  State  v.  Davidson,  50  La.  Ann. 
1297.  See  also  Morano  v.  New  Orleans,  2  La. 
217. 

And  see  supra,  this  section.  In  General. 

5.  Per  Williams,  J.,  in  Strickland  v.  Penn- 
sylvania R.  Co.,  154  Pa.  St.  348. 

6.  Prohibition  of  Wagons  in  the  Streets  of  a 
Market.  —  Com.  r\  Brooks,  109  Mass.  355.  See 
also  Slate  v.  Sarradat,  46  La.  Ann.  700;  Com. 
v.  Brooks,  99  Mass.  434. 

But  such  an  ordinance  imposing  a  penalty 
which  may  exceed  the  limit  authorized  by  the 
statute  conferring  upon  the  municipality  the 
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(2)  As  to  tlie  Sale  of  Particular  Articles. — -A  municipality  may  limit  the 
sales  in  a  market  to  specific  articles,  as,  for  example,  to  perishable  produce, 
and  prohibit  the  sale  of  other  articles  in  such  market.1  So,  also,  it  may  con- 
fine the  sale  of  particular  articles  to  certain  designated  stands  or  portions  of 
the  market,  and  prevent  their  sale  elsewhere.2 

(3)  As  to  Who  May  Sell  in  the  Market.  —  The  purpose  of  markets  is  to 
secure  to  all  persons  the  privileges  and  conveniences  arising  from  the  general 
concourse  of  buyers  and  sellers,  and  one  main  object  is  to  enable  producers 
to  meet  consumers  of  the  usual  necessaries  of  life  directly  and  without  the 
interference  of  middlemen,3  and  the  municipality  has  no  right  to  exclude  the 
producers  of  marketable  articles  from  selling  them  in  the  market  to  their 
customers.4  But  the  fact  that  one  raises  his  own  produce  gives  him  no  right 
to  sell  it  in  violation  of  a  city  ordinance  making  no  exemption  of  such 
persons.5 

Prohibition  of  Sales  by  Nonproducers.  —  Ordinances  prohibiting  the  inhabitants 
of  a  city  or  its  vicinity  from  selling  within  the  market  limits  articles  not  the 
produce  of  their  own  or  neighboring  farms  have  been  held  valid.6 

(4)  As  to  Sales  Outside  Established  Markets.  — There  is  some  conflict  of 
authority  as  to  whether  a  municipal  corporation  under  its  delegated  power  tc 
establish  and  regulate  markets  may  prohibit  by  ordinance  or  by-law  the  sale  of 
marketable  articles  within  certain  limits  or  during  certain  hours  except  at  the 
established  markets.  The  prevailing  doctrine  is  that  such  a  regulation,  when 
reasonable  considered  with  reference  to  the  welfare  of  the  community,  is  a  valid 
exercise  of  the  police  power,  is  not  objectionable  as  being  in  restraint  of  trade,7 


power  to  pass  ordinances  is  unreasonable  and 
void.    Com.  v.  Wilkins,  121  Mass.  356. 

Ordinance  Prohibiting  Interference  with  Traffic. 
—  The  charter  of  Detroit  confers  full  authority 
upon  the  common  council  to  pass  and  enforce 
an  ordinance  to  prohibit  and  prevent  the 
encumbering  of  streets  and  to  prevent  obstruc- 
tions to  public  travel  over  the  streets  and  pub- 
lic places  in  the  city,  by  vehicles  or  otherwise, 
outside  of  the  market  limits.  Hughes  v.  Re- 
corder's Ct.,  75  Mich.  574,  13  Am.  St.  Rep.  475; 
People  v.  Keir,  78  Mich.  98. 

1.  Sale  Limited  to  Perishable  Articles.  —  First 
Municipality  zi.  Devron,  4  La.  Ann.  278;  First 
Municipality  v.  Cutting,  4  La.  Ann.  335. 

2.  Sale  of  Certain  Articles  Limited  to  Designated 
Stands. — Borthwick  v.  Ottawa,  9  Ont.  114; 
Morano  v.  New  Orleans,  2  La.  218;  Philadel- 
phia v.  Davis,  6  W.  &  S.  (Pa.)  269. 

Where  an  ordinance  prohibits  a  sale  of  beef 
in  a  certain  part  of  the  market  devoied  to  the 
sale  of  farm  produce,  beef  raised  by  a  farmer 
and  slaughtered  by  him  is  within  the  prohi- 
bition. Philadelphia  v.  Davis,  6  W.  &  S.  (Pa.) 
269. 

3.  Taggart  v.  Detroit,  71  Mich.  92;  Hughes 
v.  Recorder's  Ct.,  75  Mich.  574,  13  Am.  St. 
Rep.  475. 

4.  No  Power  to  Exclude  Producers  from  Mar- 
kets.— -See  State  v.  Sarradat,  46  La.  Ann. 
700. 

Thus  an  ordinance  prohibiting  sales  of  any 
articles  on  a  public  market,  except  from  stalls 
or  stands  leased  or  occupied  by  the  sellers,  and 
confining  farmers  and  gardeners  with  their 
vehicles  to  other  markets,  is  void.  Hughes 
•v.  Recorder's  Ct.,  75  Mich.  574,  13  Am.  St. 
Rep.  475,  distinguished  in  People  v.  Keir,  78 
Mich.  98. 

5.  Producer  May  Not  Sell  in  Violation  of  Ordi- 


nance.—  State  v.  Sarradat,  46  La.  Ann.  700. 
See  also  Philadelphia  v.  Davis,  6  W.  &  S.  (Pa.) 
269. 

6.  Sales  by  Non-producers  Prohibited. —  Night- 
ingale, Petitioner,  11  Pick.  (Mass.)  168;  Com. 
r.  Rice,  9  Met.  (Mass.)  253.  See  also  Hughes 
v.  Farmers'  Assoc.,  1  Phila.  (Pa.)  338,  9  Leg. 
Int.  (Pa.)  50. 

7.  Ordinance  Prohibiting  Sales  Outside  Estab- 
lished Markets  Held  Valid —  Canada.  —  O'Meara 
v.  Ottawa,  14  Can.  Sup.  Ct.  742;  Snell  v.  Belle- 
ville, 30  U.  C.  Q.  B.  81;  Peters  v.  Board  of 
Police,  2  U.  C.  Q.  B.  543;  Pigeon  v.  Recorder's 
Ct.,  17  Can.  Sup.  Ct.  495;  Kelly  v.  Toronto,  23 
U.  C.  Q.  B.  425.  See  also  Fennell  v.  Guelph, 
24  U.  C.  Q.  B.  238;  Borthwick  v.  Ottawa,  9 
Ont.  114. 

Alabama.  —  Shelton  v.  Mobile,  30  Ala.  540,  68 
Am.  Dec.  143;  Ex  p.  Byrd,  84  Ala.  17,  5  Am. 
St.  Rep.  328. 

Florida. — Jacksonville  v.  Ledwith,  26  Fla. 
163,  23  Am.  St.  Rep.  558;  Banchard  v.  Ivers, 
40  Fla.  117. 

Georgia.  — -  Such  ordinances  when  authorized 
by  statute  are  valid.  Badkins  v.  Robinson, 
53  Ga.  613,  distinguishing  Beihune  v.  Hughes, 
28  Ga.  560,  73  Am.  Dec.  789;  Henrys.  Macon. 
91  Ga.  268. 

Kentucky.  — ■  Bowling  Green  v.  Carson,  10 
Bush  (Ky.)  64. 

Louisiana.  —  State  v.  Namias,  49  La.  Ann. 
618.  See  also  State  v.  Davidson,  50  La.  Ann. 
1297.  And  see  Louisiana  cases  cited  in  note 
3  on  the  following  page. 

Michigan.  —  Ash  v.  People,  11  Mich.  347,  83 
Am.  Dec.  740. 

Missouri.  —  St.  Louisa.  Jackson,  25  Mo.  37; 
St.  Louis  v.  Weber,  44  Mo.  547. 

New  York.  —  Bush  v.  Seabury,  8  Johns.  (N. 
Y.)4i8;  Buffalo  v.  Webster,  10  Wend.  (N.  Y.) 
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and  is  constitutional.1  In  some  cases,  however,  such  ordinances  have  been 
held  void  upon  the  ground  that  they  were  unreasonable  and  in  restraint  of 
trade.3  The  validity  of  such  ordinances  as  being  in  restraint  of  trade  or  not 
will  obviously  depend  very  largely  upon  the  extent  of  the  prohibition  con- 
tained in  the  particular  ordinance,  it  being  well  settled  that  ordinances  of 
this  character  must  be  reasonable. 

Private  Markets  —  Louisiana.  —  In  Louisiana  it  is  held  that  an  ordinance  pro- 
hibiting the  establishment  of  private  markets  within  certain  prescribed  limits, 
usually  six  squares  or  blocks,  of  a  public  market,  and  providing  a  penalty  for 
the  sale  of  marketable  articles  thereat,  is  valid.3 

(5)  As  to  Weights  and  Scales.  —  The  authority  to  pass  ordinances  regulating 
weights  and  scales  is  incident  to  and  part  of  the  power  to  regulate  markets.4 

(6)  As  to  License  Fees.  —  Markets  are  not  established  as  a  source  of  public 
or  private  profit,  but  for  the  public  good  ; 5  nevertheless,  under  the  general 
power  to  regulate  markets,  a  municipality  may  properly  impose  a  reasonable 
license  fee  or  tax  upon  those  occupying  the  stalls  or  enjoying  the  market 


100.  See  also  Cronin  v.  People,  82  N.  Y.  318, 
37  Am.  Rep.  564. 

North  Carolina.  —  State  v.  Pendergrass,  106 
N.  Car.  664. 

Ohio.  —  Keck  v.  Cincinnati,  6  Ohio  Dec.  97. 

Pennsylvania.  —  Milton  v.  Hoagland,  3  Pa. 
Co.  Ct.  283. 

South  Carolina,  —  Winnsboro  v.  Smart,  II 
Rich.  L.  (S.  Car.)  551. 

Texas. — Ex  p.  Canto,  21  Tex.  App.  61,  57 
Am.  Rep.  609;  Newson  v.  Galveston,  76  Tex. 
559- 

See  also  Milwaukee  v.  Gross,  21  Wis.  241,  91 
Am.  Dec.  472. 

For  English  Cases  on  this  subject  see  supra, 
this  title,  Markets  and  Fairs  in  English  Law  — 
Disturbance  of  Market. 

The  Rule  of  the  Text  Applies  to  Markets  Erected 
and  Conducted  by  Private  Individuals  under  the 
authority  of  the  city,  but  which  are  regulated 
and  controlled  by  the  city  and  constitute  pub- 
lic markets.  Le  Claire  v.  Davenport,  13  Iowa 
210,  overruling  Davenport  v.  Kelly,  7  Iowa 
102. 

Effect  of  Contracts.  —  The  power  of  a  munici- 
pality under  its  police  power  to  prohibit  the 
sale  of  marketable  articles  elsewhere  than  in 
the  established  markets  cannot  be  fettered  by 
private  contracts.  Jacksonville  v.  Led  with,  26 
Fla.  163,  23  Am.  St.  Rep.  558;  Newson  v.  Gal- 
veston, 76  Tex.  559.    See  also  Bowling  Green 

Carson,  10  Bush  (Ky.)  64. 

Exception  in  Favor  of  Farmers  Selling  Their 
Own  Produce,  —  Where  an  ordinance  prohibit- 
ing the  sale  of  fresh  meats  within  certain  lim- 
its, except  by  licensed  persons,  contained  an 
exception  in  favor  of  farmers  selling  meats, 
the  produce  of  their  own  farms,  it  was  held 
that  a  person  fol'.o-wing  the  business  of  a 
butcher  could  not  claim  the  protection  of  this 
proviso  as  to  meats  raised  on  a  farm  belong- 
ing to  him  where  the  farm  was  used  only 
as  an  appendage  to  his  main  business  as 
a  butcher.  Rochester  v.  Pettinger,  17  Wend. 
(N.  Y.)  265. 

1.  Ordinances  Constitutional. — Natal  v.  Louisi- 
ana, 139  U.  S.  621;  Ex  p.  Byrd,  84  Ala.  17, 
5  Am.  St.  Rep.  328;  Badkins  v.  Robinson,  53 
Ga.  613;  State  v.  Sarradat,  46  La.  Ann.  700; 
State  v.  Davidson,  50  La.  Ann.  1297.    And  see 


generally  the  cases  cited  in  note  immediately 
preceding. 

2.  Contrary  Doctrine  —  Ordinance  Restricting 
Sales  Held  Invalid. —  Fennell  v.  Guelph,  24  U. 
C.  Q.  B.  238;  Kinghorn  v.  Kingston,  26  U.  C. 
Q.  B.  130;  Bethune  v.  Hughes,  28  Ga.  560,  73 
Am.  Dec.  789;  Caldwell  v.  Alton,  33  111.  416, 
85  Am.  Dec.  282;  Bloominglon  v.  VVehl,  46  111. 
489;  St.  Paul  v.  Laidler,  2  Minn.  190,  72  Am. 
Dec.  89.  See  also  McLean  v.  St.  Catharines, 
27  U.  C.  Q.  B.  603. 

A  General  Prohibition  by  a  city  ordinance  of 
the  sale  of  vegetables  and  farm  products  ex- 
cept by  a  licensed  vendor  is  not  authorized  by 
a  legislative  act  empowering  the  passage 
of  an  ordinance  prohibiting  such  sales  dur- 
ing market  hours.  State  v.  Municipal  Ct.,  32 
Minn.  329. 

3.  Private  Markets  Prohibited  —  Louisiana.  — 

Natal  v.  Louisiana,  139  U.  S.  621 ;  New  Orleans 
v.  Stafford,  27  La.  Ann.  417,  21  Am.  Rep.  563; 
State  v.  Gisch,  31  La.  Ann.  544;  State  v. 
Berard,  40  La.  Ann.  172;  State  v.  Schmidt.  41 
La.  Ann.  27;  State  v.  Barthe,  41  La.  Ann.  46; 
Gossigi  v.  New  Orleans,  41  La.  Ann.  522; 
Vidalat  v.  New  Orleans,  43  La.  Ann.  1121: 
State  v.  Defies,  44  La.  Ann.  164;  Lamarque  v. 
New  Orleans,  McGloin  (La.)  28. 

See  generally  these  cases  as  to  what  consti- 
tutes the  prescribed  distance. 

But  the  lessee  of  the  public  market  cannot 
maintain  a  suit  to  enforce  the  ordinance  pro- 
hibiting private  markets,  the  keepers  of  such 
ordinances  being  liable  to  the  city.  Jacobs  v. 
Levy,  27  La.  Ann.  619. 

4.  Regulation  of  Weights  and  Scales.  —  Snell 
v.  Belleville,  30  U.  C.  Q.  B.  81;  Lamar  v.  Weid- 
man,  57  Mo.  App.  513. 

A  City  May  Appoint  a  Public  Weigher  and  Scales 
for  the  weighing  of  heavy  articles,  such  as 
hay,  coal,  etc.,  offered  for  sale.  Taylor  v.  Pine 
Bluff,  34  Ark.  603;  Davis  v.  Anita,  73  Iowa  325, 
18  Am.  &  Eng.  Corp.  Cas.  502;  Stokes  v.  New 
York,  14  Wend.  (N.  Y.)  87;  Raleigh  z.  Sorrell. 
1  Jones  L.  (46  N.  Car.)  49;  State  v.  Tyson,  ill 
N.  Car.  687;  Yates  v.  Milwaukee,  12  Wis.  673. 
See  Frazier  v.  Warfield,  13  Md.  279;  Gass  v. 
Greenville,  4  Sneed  (Tenn.)  62. 

5.  New  Orleans  v.  Morris,  3  Woods  (U.  S.) 
103. 
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privileges,  in  order  to  reimburse  itself  for  the  expense  of  maintaining  the 
market  and  of  proper  supervision.1 

Ordinarily  No  Power  to  Tax  for  Revenue.  —  But  in  the  absence  of  a  clear  intent  in 
the  charter,  the  city  cannot  use  the  license  simply  as  a  mode  of  taxation  for 
revenue,  and  hence  a  tax  levied  on  occupations  outside  the  public  market  is 
void.2 

Penalty  for  Sale  Without  License.  —  A  city  may  provide  by  ordinance  that  per- 
sons occupying  stalls  in  a  market  without  authority,  for  the  purpose  of  selling 
therefrom,  shall  be  liable  to  a  fine.3 

4.  Abandonment  and  Removal.  —  The  power  to  establish  and  regulate  mar- 
kets is  a  continuing  power,  and  its  exercise  at  one  period  by  establishing  a 
market  in  a  particular  locality  will  not  prevent  the  municipality  from  abandon- 
ing that  site  and  removing  the  market  to  another  when  necessary  for  the  con- 
venience of  the  public.4  And  the  fact  that  the  tenancy  of  tenants  occupying 
stalls  in  the  market  will  thereby  be  defeated  does  not  affect  the  right  of  the 
municipality  to  discontinue  the  old  market,  for  the  police  power  of  the  munici- 
pality cannot  be  abridged,  bargained  away,  or  impaired  by  contract.5 

5.  Rights  and  Liabilities  of  Holders  of  Market  Stalls  —  General  Nature  of  Occupancy 
of  Market  Stalls.  — ■  The  right  to  sell  in  a  public  market  is  acquired  by  contract 
with  the  municipal  or  other  authorities  controlling  the  market.6    The  precise 


1.  Municipality  May  Tax  Stall  Keepers  for  Use 
of  Market  —  Florida.  —  Blanchard  v.  I  vers,  40 
Fla.  J 17. 

Louisiana.  —  Morano  v.  New  Orleans,  2  La. 
217;  State  v.  Sarradat,  46  La.  Ann.  700. 

Ohio.  —  Cincinnati  v.  Buckingham,  10  Ohio 
257. 

Texas.  —  Ex  p.  Canto,  21  Tex.  App.  61,  57 
Am.  Rep.  609. 

Canada.  —  Pigeon  v.  Recorder's  Ct.,  17  Can. 
Sup.  Ct.  495;  Snell  v.  Belleville,  30  U.  C.  Q. 
B.  81. 

See  also  Hatch  v.  Pendergast,  15  Md.  251; 
Harney  v.  St.  Louis,  90  Mo.  214;  Warunan  v. 
Philadelphia,  33  Pa.  St.  202;  Vosse  v.  Mem- 
phis, 9  Lea  (Tenn.)  294;  Frommer  v.  Rich- 
mond, 31  Gratt.  (Va.)  646,  31  Am.  Rep.  746; 
Reg.  v.  Reed,  11  Ont.  242. 

And  see  generally  the  title  Occupation, 
Business,  and  Privilege  Taxes. 

Private  Markets.  —  A  license  fee  may  be  ex- 
acted by  a  city  from  keepers  of  private  mar- 
kets, although  persons  engaged  in  selling 
similar  articles  in  the  public  m  rkets  are  not 
subject  thereto.  New  Orleans  v.  Dubarry,  33 
La.  Ann.  481,  39  Am.  Rep.  273.  But  compare 
the  Louisiana  cases  cited  in  the  following  note. 

2.  Cannot  Tax  for  Revenue  —  Louisiana.  — 
Delcambre  v.  Clere,  34  La.  Ann.  1050;  State 
v.  Blaser,  36  La.  Ann.  363;  Mestayer  v.  Cor- 
rige,  38  La.  Ann.  707. 

Minnesota.  — .  St.  Paul  v.  Traeger,  25  Minn. 
248,  33  Am.  Rep.  462. 

New  Jersey.  —  Kip  v.  Paterson,  26  N.  J.  L. 
298. 

North  Carolina.  —  State  v.  Bean,  91  N.  Car. 
554- 

Ohio.  —  Mays  v.  Cincinnati,  1  Ohio  St.  270. 

See  also  Ash  v.  People,  11  Mich.  ^47,  83  Am. 
Dec.  740;  Farquhar  v.  Toronto,  10  U.  C.  C.  P. 
379.  And  see  the  title  Occupation,  Business, 
and  Privilege  Taxes. 

Market  Not  a  Privilege. —  Under  a  Florida 
statute  empowering  a  city  to  collect  taxes  for 
revenue  purposes  upon  all  property  or  priv- 
ileges taxable  for  state  purposes,  it  was  held 

t 


that  a  market  is  not  a  "  privilege,"  but  a 
franchise  or  technical  privilege  which  is  not 
taxable  by  the  city  for  revenue  purposes. 
Jacksonville  v.  Ledwith,  26  Fla.  163,  23  Am. 
St.  Rep.  558. 

3.  Penalty  for  Selling  Without  Authority.  — 
State  v.  Leiber,  11  Iowa  407;  Charleston  v. 
Goldsmith,  2  Spears  L.  (S.  Car.)  428;  Ex  p. 
Mulligan,  7  N.  Bruns.  583, 

4.  Right  to  Abandon  and  Remove  Market.  — 
Jacksonville  v.  Ledwith,  26  Fla.  163,  23  Am. 
St.  Rep.  558;  Petz  v.  Detroil,  95  Mich.  169,  dis- 
tinguishing Taggart  v.  Detroit,  71  Mich.  92; 
Gall  v.  Cincinnati,  18  Ohio  St.  563;  Wartman 
v.  Philadelphia,  33  Pa.  St.  202. 

See  also  supra,  this  title,  Markets  and  Fairs 
in  English  Law —  The  Eight  of  Market —  The 
Grant  and  Its  Incidents. 

Fact  that  Site  Was  Acquired  for  Market  Purposes 
Immaterial.  —  Gall  v.  Cincinnati,  18  Ohio  St. 

When  Injunction  Will  Lie  to  Prevent  Abandon- 
ment.—  Where  a  city  undertook  to  abolish  the 
only  city  market  before  the  bonds  issued  for 
its  erection  had  been  paid  in  accordance  with 
an  act  of  the  legislature  authorizing  its  estab- 
lishment, it  was  held  thai  an  injunction  would 
lie  at  the  suit  of  the  attorney  general  to  pre- 
vent the  municipality  from  discontinuing  the 
market.    Taggart  v.  Detroit,  71  Mich.  92. 

5.  Market  May  Be  Discontinued  Regardless  of 
Terms  of  Tenants. —  Petz  v.  Detroit,  95  Mich. 
169.  See  also  New  Orleans  v.  Stafford  27  La. 
Ann.  417,  21  Am.  Rep.  563;  Wartman  v,  Phila- 
delphia, 33  Pa.  St.  202.  But  see  Ellis  v.  Bridg' 
north,  15  C.  B.  N.  S.  52,  109  E.  C.  L.  52,  9 
Jur.  N.  S  1078.  See  infra,  this  section,  Rights 
and  Liabilities  of  Holders  of  Market  Stalls. 

6.  Right  to  Sell  in  Market  Acquired  by  Con- 
tract.—  Title  to  market  stands,  the  mode  of 
renting  which  is  provided  for  by  ordinance, 
cannot  be  acquired  by  possession;  every  seller 
must  be  considered  as  holding  a  stand  by  con- 
tract with  the  city  subject  to  maikel  regu- 
lations, and  not  adversely  to  its  authority. 
Hatch  v.  Pendergast,  15  Md.  251. 
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rights  of  the  occupant  of  a  stall  in  the  market  will  depend  of  course  a  good 
deal  upon  the  terms  of  the  contract  under  which  the  stall  is  held.  In  general, 
the  purchase  of  a  stall  in  a  public  market,  like  the  purchase  of  a  pew  in  a 
church,1  does  not  confer  upon  the  purchaser  an  absolute  property,  but  a  quali- 
fied right  only.  The  right  acquired  is  in  the  nature  of  an  easement  in,  not  a 
title  to,  a  freehold  in  the  land,  and  such  right  or  easement  is  limited  in  duration 
to  the  existence  of  the  market,  and  is  to  be  understood  as  acquired  subject  to 
such  changes  and  modifications  in  the  market  during  its  existence  as  the  public 
needs  may  require.  The  purchase  confers  an  exclusive  right  to  occupy  the 
particular  stall  with  its  appendages  for  the  purposes  of  the  market,  and  none 
other.  If  the  owner  be  disturbed  in  the  possession  of  the  stall  he  may  main- 
tain an  action  against  the  wrongdoer.  He  cannot  convert  the  stall  to  any 
other  use  than  that  for  which  it  was  sold,  and  in  this  use  he  is  required  to 
conform  to  the  regulations  of  the  market  as  prescribed  by  the  city  ordinances.2 
His  right,  however,  is  such  a  right  of  property  as  may  be  transfe  ied,3  and  is 
subject  to  execution  for  his  debts.4 

Stall  Holder  Mere  Licensee.  —  Ordinarily  a  stall  holder  is  not  a  lessee,  but  a  mere 
licensee,  and  holds  at  the  discretion  of  the  municipality,  which  may  revoke 
his  license  at  any  time.5  And  after  the  license  has  been  revoked,  if  the  stall 
holder  refuses  to  give  up  possession,  he  becomes  a  trespasser,  and  may  prop- 
erly be  expelled,  provided  no  more  force  than  necessary  is  used.6 

Where  the  Lease  of  Stalls  Is  for  a  Certain  Term  subject  to  the  payment  of  a  stipu- 
lated annual  rent,  without  any  express  right  of  renewal,  the  right  of  occupancy 
ceases  at  the  expiration  of  the  term,  and  the  lessor  may  properly  re-lease  the 
stall.7 


The  Leasing  of  Stalls  in  a  Market  Is  Not  a  Sale 
of  Eeal Estate  within  the  meaning  of  a  provision 
in  a  city  charter  giving  power  to  the  cily  coun- 
cil to  sell  real  estate  only  when  authorized  to 
do  so  by  a  majority  of  the  legal  voters  of  the 
city.    Dubuque  v.  Miller,  n  Iowa  583. 

Payment  of  a  License  Fee  confers  on  the 
licensee  the  right  to  use  a  stand  whether  a 
license  be  obtained  or  not,  but  mere  payment 
of  rent  for  a  stand  without  reference  to  the 
license  fee,  does  not  vest  title  lo  the  stand. 
Hatch  v.  Pendergast,  15  Md.  251. 

Where  a  City  By-law  Fixes  No  Time  for  the  Pay- 
ment of  the  Purchase  Money  of  a  Market  Stall  this 
may  be  done  by  the  conditions  of  the  sale. 
Ex  p.  Mulligan,  7  N.  Bruns.  583. 

Power  and  Duty  of  Market  Clerk  to  Settle  Dis- 
putes Between  Stall  Holders.  —  It  is  the  duty  of 
the  market  clerk  in  case  of  a  difficulty  between 
the  holders  of  certificates  for  contiguous 
stands,  the  limits  of  which  are  not  defined  on 
the  pavement,  to  interpose  and  determine 
their  respective  rights,  and  if  necessary  to  call 
the  police  to  his  aid  in  preserving  order  and 
peace  in  the  market,  and  in  the  exercise  of 
his  function  such  officer  should  be  sustained 
by  the  courts.  Hatch  v.  Pendergast,  15  Md. 
251. 

1.  Bight  of  Stall  Holder  Analogous  to  that  of 
Pew  Holder. — See  Rose  v.  Baltimore,  51  Md. 
256,  34  Am.  Rep.  307;  Woelpper  v.  Philadel- 
phia, 38  Pa.  St.  203;  Strickland  v.  Pennsyl- 
vania R.  Co.,  154  Pa.  St.  348. 

2.  General  Nature  of  Occupancy  of  Stalls.  — 
Rose  v.  Baltimore,  51  Md.  256.  34  Am.  Rep. 
307.  See  also  Pfefferling  v.  Baltimore,  88  Md. 
475;  Hutchins  v.  Durham,  118  N.  Car.  457; 
Strickland  v.  Pennsylvania  R.  Co.,  154  Pa.  St. 
348 

Right  Held  Not  Cognizable  by  the  Courts.  —  See 


Barry  v.  Kennedy,  (N.  Y.  Super.  Ct.  Spec.  T.) 
11  Abb.  Pr.  N.  S.  (N.  Y.)  421. 

3.  Transferable  Right.  —  Border  State  Sav. 
Institute  2.  Wilcox,  63  Md.  525.  See  also 
Green  v.  Western  Nat.  Bank,  86  Md.  290. 
And  see  Meier  v.  Wilkens,  15  N.  Y.  App. 
Div.  97. 

4.  Subject  to  Execution.  —  Green  v.  Western 
Nat.  Bank,  86  Md.  279. 

5.  Stall  Holder  Mere  Licensee  under  Revocable 
License.  —  Economides  v.  Hinrichs,  48  La.  Ann. 
370;  Hutchins  v.  Durham,  118  N.  Car.  457; 
Charleston  v.  Goldsmith,  2  Spears  L.  (S.  Car.) 
428.  See  also  Barry  v.  Kennedy,  (N.  Y. 
Super.  Ct.  Spec.  T.)  n  Abb.  Pr.  N.  S.  (N.  Y.) 
421;  Meier  v.  Wilkens,  15  N.  Y.  App.  Div. 
97- 

6.  Expulsion  After  Revocation  of  License.  — 

Hutchins  v.  Durham,  118  N.  Car.  457.  See 
also  Douat  v.  Beombay,  15  La.  Ann.  377; 
Economides  v.  Hinrichs,  48  La.  Ann.  370. 

Tenant  at  Will.  —  The  lessee  of  a  market 
stall  for  one  year,  who  holds  over  but  fails  to 
comply  with  the  provisions  of  a  city  ordinance 
as  to  the  payment  of  rent,  is  a  mere  tenant  at 
will,  and  may  be  evicted  after  the  proper  notice 
has  been  given.  Dubuque  v.  Miller,  11  Iowa 
583. 

7.  Lease  for  a  Certain  Term.  —  Washington 
Market  Co.  v.  Hoffman,  101  U.  S.  112;  Pfeffer- 
ling v.  Baltimore,  88  Md.  475. 

Sale  for  Entire  Life  of  Market.  —  Where  a  city 
is  authorized  to  sell  the  stalls  in  a  public 
market  in  any  manner  and  for  any  term  it  may 
think  proper,  it  may  sell  stalls  for  the  entire 
period  of  the  existence  of  the  market,  and  a 
sale  made  without  express  limitation  as  to  the 
duration  of  the  vendee's  right  is  in  effect  such 
a  sale.  Rose  v.  Baltimore,  51  Md.  270,  34 
Am.  Rep.  307. 
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Rights  Limited  to  Duration  of  Market.  —  The  rights  of  a  stall  holder  in  a  public 
market  are  limited  in  duration  to  the  existence  of  the  market,  and  subject  to 
be  abridged  or  extinguished  at  any  time  by  the  alteration  or  discontinuance  of 
the  market  by  the  municipality.1 

No  Contract  Against  Sales  by  Unlicensed  Persons.  —  A  municipality,  by  the  lease  of 
a  market  stall,  does  not  thereby  contract  to  prevent  sales  by  unlicensed  per- 
sons, although  it  is  the  duty  of  the  officers  of  the  city  to  prevent  such  sales.8 

Occupants  Subject  to  Market  Regulations.  —  The  right  to  sell  at  a  stall  or  stand  in 
a  market  is  to  be  exercised  by  the  lessee  thereof  subject  to  all  the  qualifica- 
tions and  restrictions  that  the  municipality  may  impose.  And  this  is  so 
whether  they  are  made  a  part  of  the  lease  or  contract  or  not.3 

6.  Liability  of  Municipality  for  Negligence.  — Where  a  municipal  corporation 
owns  a  public  market  and  derives  a  revenue  therefrom  from  letting  stalls,  the 
duty  is  imposed  upon  it  to  keep  the  market  in  a  reasonably  safe  condition,  and 
it  will  be  liable  for  injuries  received  by  a  person  using  the  market  by  reason 
of  its  failure  to  do  so.* 


MARKET  VALUE  -  MARKET  PRICE.  (See  also  the  titles  Carriers  of 
Goods,  vol.  5,  p.  373  et  seq. ;  Damages,  vol.  8,  p.  632  et  seq. ;  Eminent 
Domain,  vol.  10,  pp.  1151-1164;  Sales;  Trover  and  Conversion; 
Vendor  and  Purchaser.)  —  A  price  established  by  public  sales  in  the  way 
of  ordinary  business.5 


1.  Right  Limited  to  Duration  of  Market.  — 
Rose  v  Baltimore,  51  Md.  270,  34  Am.  Rep. 
307.  See  supra,  this  section,  Abandonment  and 
Removal. 

Stall  Holders  in  Old  Market  Wot  Entitled  to 
Stalls  in  New  Market  House.  —  People  v.  Meyer, 
(Supm.  Ct  )  24  N.  Y.  St.  Rep.  966. 

No  Recovery  upon  Discontinuance  of  Market  for 
Premiums  Paid  for  Stalls.  —  Woelpper  v.  Phila- 
delphia, 38  Pa.  St.  203. 

Condemnation  of  Market  House  by  Railroad  Com- 
pany. —  The  lessee  of  a  market  stall  has  no 
such  estate  as  will  sustain  an  action  for  dam- 
ages against  a  railroad  company  which  had 
taken  the  market  house  under  eminent  domain 
proceedings.  Strickland  v.  Pennsylvania  R. 
Co.,  154  Pa.  St.  348. 

Liability  for  Rent  of  Tenant  Holding  Over  After 
Discontinuance  of  Market. — A  tenant  of  a  market 
stall  holding  over  after  the  discontinuance  of 
the  market  by  ordinance  is  liable  to  the  city 
only  for  a  reasonable  rental  of  the  stall,  with- 
out reference  to  the  terms  of  his  lease.  De- 
troit »'.  Gleason,  116  Mich.  564. 

2.  Peck  v.  Austin,  22  Tex.  261,  73  Am.  Dec. 
261.    See  also  Rosa  v.  New  Orleans,  1  La.  126. 

The  Failure  of  a  Municipality  to  Enforce  an 
Ordinance  prohibiting  sale  by  unlicensed  per- 
sons is  no  defense  to  an  action  on  a  bond  given 
by  the  lessee  for  the  payment  of  the  stall  rent. 
Peck  v.  Austin,  22  Tex.  261,  73  Am.  Dec,  261. 

3.  Lessee  Subject  to  Market  Regulations.  — 
Hatch  v.  Pendergasi,  15  Md.  251;  Rose  v. 
Baltimore,  51  Md.  256,  34  Am.  Rep.  307; 
Charleston  v.  Goldsmith,  2  Spears  L.  (S.  Car.) 
428;  Strickland  v.  Pennsylvania  R.  Co.,  154 
Pa.  St.  349.  See  also  Lowenstein  v.  Mvers, 
(Supm.  Ct.  Gen.  T.)  49  N.  Y.  Si.  Rep.  806. 

Sales  by  Stall  Holders  Out  of  Market  Hours.  — 
In  the  absence  of  prohibitory  ordinances  it  is 
no  offense  to  sell  meats  in  the  market  outside 
the  prescribed  market  hours,  nor  can  it  be  in- 
ferred from  the  fact  that  it  is  the  duty  of  stall 


holders  to  cleanse  their  stalls  after  market 
hours.    Atlanta  v.  White,  33  Ga,  229. 

4.  Liability  of  Municipality  for  Negligence.  — 
Savannah  v.  Cullens,  38  Ga.  334,  95  Am.  Dec. 
398.  See  also  supra,  this  title.  Markets  and 
Fairs  in  English  Law  —  Duties  and  Liabilities 
of  Market  Owner. 

Liability  of  Lessee  for  Negligence.  —  Where 
under  a  contract  with  reference  to  a  public 
market  the  sole  right  conveyed  by  the  city 
was  the  right  to  collect  and  appropriate  the 
market  revenues,  the  market  remaining  sub- 
ject to  all  the  regulations,  control,  and  author- 
ity of  the  city  applicable  to  every  other  market, 
it  was  held  that  the  lessee  did  not  incur  the 
obligations  of  a  tenant  of  property  to  keep  the 
premises  safe  for  those  lawfully  entering  there- 
on. Weymouth  v.  New  Orleans,  40  La.  Ann. 
344- 

5.  Market  Value.  —  Meixell  v.  Kirkpatrick,  33 
Kan.  282;  Murray  v.  Stanton,  99  Mass.  348. 

The  market  value  is  such  a  sum  of  money 
as  the  property  is  worth  in  the  market  to  per- 
sons generally  who  would  pay  the  just  and 
full  value.  Low  v.  Conrad  R.  Co.,  63  N.  H. 
557;  Esch  v.  Chicago,  etc.,  R.  Co.,  72  Wis.  231. 
See  also  Orchard  v.  Simpson,  2  C.  B.  N.  S. 
299,  89  E.  C.  L.  299;  Muser  v.  Magone,  155 
U.  S.  249;  Matter  of  Cliquot's  Champagne,  3 
Wall  (U.  S.)  114;  Goodwin  v.  U.  S.,  2  Wash. 
(U.  S.)  493;  Vacuum  Oil  Co.  p.  Reg.,  2  Can. 
Exch.  234. 

It  is  what  the  property  would  bring  at  a  fair 
public  sale,  when  one  party  wanted  to  sell 
and  the  other  to  buy.  Kansas  City,  etc.,  R. 
Co.  v.  Fisher,  49  Kan.  17;  Chicago,  etc.,  R. 
Co.  v.  Parsons,  51  Kan.  415;  Lawrence  v.  Bos- 
ton, 119  Mass.  128.  See  also  Little  Rock  Junc- 
tion R.  Co.  v.  Woodruff,  49  Ark.  381;  Pitts- 
burgh, etc.,  R.  Co.  v.  Vance,  115  Pa.  St.  325; 
Palmer  v.  Penobscot  Lumbering  Assoc.,  90  Me. 
193:  Chase  v.  Portland,  86  Me.  367;  Fall  River 
Print  Works  v.  Fall  River,   no  Mass.  428; 
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Gardner  v.  Brookline,  127  Mass.  358;  Somer- 
ville,  etc.,  R.  Co.  v.  Doughty,  22  N.  J.  L.  495; 
Matter  of  Buffalo,  Sheld.  (N.  Y.)  408;  How- 
ard v.  Providence,  6  R.  I.  514. 

In  Bullard  v.  Stone,  67  Cal.  480,  it  was  said: 
"  By  the  market  value  was  meant  the  price 
or  sum  for  which  an  equivalent  could  be 
reasonably  and  fairly  purchased  at  or  near  the 
place  where  the  property  should  have  been 
delivered,  and  within  a  reasonable  time  after 
refusal  to  deliver." 

The  market  value  is  "the  price  which  an 
article  will  bring  when  offered  for  sale  in  the 
market.  It  is  the  highest  price  which  those 
having  the  ability  and  the  occasion  to  buy  are 
willing  to  pay."  Little  Rock  Junction  R.  Co. 
v.  Woodruff,  49  Ark.  390,  quoted  in  Wilders 
Steamship  Co.  v.  Brigantine  Lurline,  11 
Hawaii  91.  In  the  case  first  cited  it  was 
further  held  that  by  market  value  was  meant 
such  a  price  as  the  vendor  could  obtain  after 
reasonable  and  ample  time  taken  to  effect  a 
sale. 

How  Established.  —  In  Sloan  v.  Baird,  162  N. 
Y.  330,  it  was  said:  "  The  market  value  of 
property  is  established  when  other  property  of 
the  same  kind  has  been  the  subject  of  pur- 
chase or  sale  to  so  great  an  extent  and  in  so 
many  instances  that  the  value  becomes  fixed. 
Bouviet,  in  his  Law  Dictionary,  defines  market 
value  as  a  price  established  by  public  sales,  or 
sales  in  trie  way  of  ordinary  business,  as  of 
merchandise.  The  Century  Dictionary  defines 
marketprice  as  being  the  current  price."  See 
also  Murray  v.  Stanton,  99  Mass.  345,  348. 

Market  Price.  —  In  Parmenter  v.  Fitzpatrick, 
135  N.  Y.  196,  it  was  said:  "  There  is  no  par- 
ticular number  of  sales  necessary  to  be  proved 
before  such  price  can  be  said  to  be  established. 
*  *  *  A  market  price  is  simply  the  result 
of  sales  of  the  same  kind  of  property."  This 
was  an  action  for  conversion. 

Market  Price  and  Market  Value.  —  In  Sanford 
v.  Peck,  63  Conn.  493,  it  was  said:  "  The  ex- 
pressions actual  val  ue,  market  value,  or  market 
price,  when  applied  to  any  article,  mean  the 
same  thing.  They  mean  the  price  or  value  of 
the  article  established  or  shown  by  sales  pub- 
lic or  private  in  the  way  of  ordinary  business." 
Citing  Cent.  Diet.;  And.  L.  Diet.;  Matter  of 
Cliquot's  Champagne,  3  Wall.  (U.  S.)  114,  and 
Murray  v.  Stanton,  99  Mass.  348.  See  also 
Sherry  Wine  Case,  2  Ben.  (U.  S.)  267. 

Cost  Value  and  Market  Value.  —  In  Kiernan  v. 
Chicago,  etc.,  R.  Co.,  123  111.  188,  and  Calumet 
River  R.  Co.  v.  Moore,  124  111.  329,  it  was  held 
that  the  price  fixed  should  be  the  price  at 
which  a  sale  could  be  made  in  the  market  for 
cash.  It  was  objected,  in  Brown  v.  Calumet 
River  R.  Co.,  125  111.  600,  that  such  a  rule 
made  a  distinction  between  a  cash  value  and 
a  market  value,  but  the  objection,  after  con- 
sideration, was  overruled.  See  also  the  defi- 
nition Cash,  vol,  5,  p.  759. 

Market  Value  and  True  Value  Distinguished.  — 
See  Tappan  v.  U.  S,,  2  Mason  (U.  S.)  393. 

In  Dwight  v.  Hampden  County,  11  Cush. 
(Mass.)  203,  the  court  said  that  the  market 
value  is  a  near  and  perhaps  the  closest  approx- 
imation to  the  true  value. 


Actual  Cost  and  Market  Value  Distinguished,  — 

U.  S.  v.  Twenty-six  Cases  Rubber  Boots,  r 
Cliff.  (U.  S.)  590;  U.  S.  v.  Tappan,  n  Wheat. 
(U.  S.)  423;  Alfonso  v.  U.  S.,  2  Story  (U.  S. 
431- 

Agreement  —  Newspaper.  —  Parties  to  a  sale 
agreed  that  it  should  be  at  the  market  price 
and  that  the  market  price  should  be  deter- 
mined by  what  "  the  paper  quotes."  It  was 
held  that  a  quotation  from  the  publication  of 
a  newspaper  nearest  to  and  preceding  the  sale 
was  admissible  to  show  the  market  price. 
Gilbert  v.  Manning,  54  Hun  (N.  Y.)  99,  dis- 
tinguishing Whelan  v.  Lynch,  60  N.  Y.  469, 
where  the  particular  mode  of  determining  the 
marketprice  had  not  been  agreed  upon. 

Inflated  Price.  —  When  the  market  price  is 
unnaturally  inflated  by  unlawful  means  it  is 
not  the  true  criterion  for  ascertaining  the 
measure  of  damages  for  nondelivery.  Kountz 
v.  Kirkpatrick,  72  Pa.  St.  389.  See  also  Bly- 
denburgh  v.  Welsh,  Baldw.  (U.  S.)  331;  Smith 
v.  Griffith,  3  Hill  (N.  YO337;  Wilson  v.  Davis, 
5  W.  &  S  (Pa.)  523. 

Price  Fixed  by  Combination.  —  The  term  does 
not  include  a  price  fixed  by  a  combination 
of  sellers  or  buyers.  Lovejoy  v.  Michels,  88 
Mich.  15. 

Purpose  for  Which  Used.  —  The  market  price 

is  not  what  the  property  is  worth  solely  for 
the  purpose  to  which  it  is  devoted,  but  the 
highest  price  that  it  will  bring  for  any  and  all 
uses  to  which  it  is  adapted  and  for  which  it  is 
available.  Montana  R.  Co.  v.  Warren,  6  Mont. 
278;  Mississippi  River  Bridge  Co.  v.  Ring,  58 
Mo.  496;  Lowe  v.  Omaha,  33  Neb.  594. 

All  uses  that  property  could  be  put  to  should 
be  considered.  Mississippi,  etc.,  Boom  Co.  v. 
Patterson,  98  U.S.  403;  San  Diego  Land,  etc., 
R.  Co.  v.  Neale,  78  Cal.  63;  Doud  v.  Mason 
City,  etc.,  R.  Co.,  76  Iowa  438,  36  Am.  &  Eng. 
R.  Cas.  633;  Lowe  v.  Omaha.  33  Neb.  587; 
Maul  v.  Drexel,  55  Neb.  446;  Seattle,  etc.,  R. 
Co.  v.  Murphine,  4  Wash.  457. 

Value  Placed  on  Property  When  Exchanged  No 
Criterion.  —  Shidy  v.  Cutter,  54  Md.  678. 

Eetail  Price.  —  The  market  value  is  the  price 
at  which  goods  can  be  replaced  for  monev  in 
the  market;  not  the  retail  value  or  price  for 
which  they  are  sold  at  retail.  Wehle  v.  Havi- 
land,  69  N.  Y.  448. 

Where  No  Evidence  of  Value,  Face  Value  Deemed 
to  Be  Market  Value.  —  Meixell  v.  Kirkpatrick, 
29  Kan.  685. 

When  Unascertainable. — In  the  case  of  assess- 
ment of  damages  or  the  appraisal  of  property 
that  is  the  subject  of  a  judicial  valuation  for 
which  no  proof  of  value  in  the  market  can  be 
given,  the  real  value  is  to  be  ascertained  from 
such  elements  of  value  as  are  attainable. 
Murrav  v.  Stanton,  go  Mass.  348. 

Mistake  in  Transmission  of  Telegram.  (See 
also  the  title  Telegraphs  and  Telephones.)  — 
In  Hughes  v.  Western  Union  Tel.  Co.,  114  N. 
Car.  74,  it  was  held  that  where  one  in  conse- 
quence of  a  mistake  in  the  transmission  of  a 
telegraph  message  was  induced  to  sell  property 
at  a  smaller  price  than  he  could  thereafter  have 
obtained  for  it,  but  had  received  what  was  then 
its  market  value,  he  suffered  no  loss  for  which 
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MARQUE  AND  REPRISAL. 


Definition. 


of  earth  or  mineral,  and  in  its  natural  state  is  a  part  of  the  freehold.1 

MARQUE  AND  REPRISAL.  —  See  LETTERS  OF  MARQUE  AND  REPRISAL, 
vol.  1 8,  p.  837. 

an  action  could  lie  beyond  the  cost  of  the  tele- 
gram. See  also  Wallingford  v.  Western  Union 
Tel.  Co.,  53  S.  Car.  412. 

Damages  Against  Carrier  for  Failure  to  Deliver. 
—  In  O'Hanlan  v.  Great  Western  R.  Co.,  6  B. 
&  S.  484,  118  E.  C.  L.  4CS4,  it  was  held,  in  an 
action  against  a  railway  company  for  non- 
delivery of  goods,  that  Ihe  measure  of  dam- 
ages was  the  price  at  which  the  goods  could 
be  obtained  in  the  market,  if  there  was  one  at 
the  place  of  delivery.  If  no  such  market  ex- 
isted Ihere,  the  damages  must  be  asceriained 
by  taking  into  consideration,  in  addition  to  the 
cost  price,  the  reasonable  profit  of  the  im- 
porter. See  also  Equitable  Gas  Light  Co.  v. 
Baltimore  Coal  Tar,  etc.,  Co.,  65  Md.  86. 

But  the  importer's  profit  does  not  include 
any  speculative  or  contingent  profits.  Hadley 
v.  Baxendale,  9  Exch.  341;  Equitable  Gas 
Light  Co.  v.  Baltimore  Coal  Tar,  etc.,  Co.,  65 
Md.  86.  See  also  the  title  Carriers  of  Goods, 
vol.  5,  p.  373- 

Same  —  Circumstances  Peculiar  to  Plaintiff  Not 
Considered  as  an  Element.  —  Great  Western  R. 
Co.  v.  Redmayne,  L.  R.  1  C.  P.  329.  See  also 
Borries  v.  Hutchinson,  18  C.  B.  N.  S.  445,  114 
E.  C.  L.  445;  Hadley  v.  Baxendale,  9  Exch.  341. 


Provision  in  Contract  for  Sale  of  Securities 
Pledged  in  the  Event  of  Their  "  Depreciating  in 
Market  Value  "  - Securities  Worthless.  —  Na- 
tional Bank  v.  Baker,  128  III.  533. 

Revenue  Law.  —  In  Harding  v.  Whitney,  4 
Cliff.  (U.  S.)  97,  il  was  held  that  where  wool 
was  baled  before  it  was  purchased,  the  words 
■market  value  included  the  cost  of  covering  as 
well  as  the  goods. 

But  under  Act  Cong.  March  3,  1865,  the 
dutiable  value  of  imported  merchandise  was 
held  to  be  the  actual  market  value  or  whole- 
sale price  thereof  at  the  period  of  exportation 
to  the  United  States,  in  the  principal  markets 
of  the  country  from  which  the  merchandise 
was  exported,  without  any  addition  for  com- 
missions, brokerage,  cost  of  transportation, 
shipment,  or  transshipment,  or  other  like  costs 
in  placing  the  goods  on  shipboard.  Cobb  v. 
Hamlin,  3  Cliff.  (U.  S.)  191,  5  Fed.  Cas.  No. 
2,922,  8  Int.  Rev.  Rec.  121. 

1.  Ogden  v.  Riley,  14  N.  J.  L.  187.  In  this 
case  it  was  held  that  the  words,  "  You  are  a 
thief,  you  have  stolen  my  marl,"  were  not 
actionable,  as  there  was  nothing  in  the  dec- 
laration to  show  that  the  marl  was  personal 
property  and  not  realty. 
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By  W.  T.  Nelson. 

I.  Definition,  1159. 

II.  Historical  Review,  1161. 

III.  Mental  Capacity  of  Parties,  i  161. 

1.  Capacity  to  Understand  Contract,  1161. 

2.  Insanity,  1161. 

a.  Date  of  Insanity,  ii6t. 

b.  Degree  of  Alental  Capacity,  1162. 

c.  Evidence  of  Insanity,  1163. 

3.  Idiocy  and  Imbecility,  1163. 

4.  Drunkenness,  1164. 

5.  Effect  of  Marriage  —  Void  or  Voidable,  1164. 

a.  In  General,  1164. 

b.  Collateral  Attack  as  Void,  1164. 

c.  Statutes  Prohibiting  Collateral  Attack,  1165 

6.  Affirmance  After  Recovery,  1165. 

IV.  Physical  Capacity  —  Impotency,  1 165. 

1.  Definition,  1165. 

2.  Incapacity  Must  Be  Incurable,  it 66. 

3.  Incapacity  Subsequent  to  Marriage,  1166. 

4.  Party  Entitled  to  Relief,  1166. 

5 .  Evidence,  1 167. 

a.  Nature  of  Proof  ,  1167. 

Burden  of  Proof ,  1167. 
<r.   Triennial  Cohabitation,  1 167. 

6.  JfVw/  Decree  Denied,  1168. 

a.  Insincerity  of  Petitioner,  1168. 

Delay  and  Acquiescence,  1168. 
*\  Age  of  Parties,  1169. 

7.  Defenses — Recrimination  and  Condonation,  1169. 

8.  Effect  of  Marriage  —  Void  or  Voidable,  1169. 
V.  Status  and  Civil  Condition  of  Parties,  i  169. 

1.  Infancy,  11 69. 

2.  Slavery,  1 169. 

Incapacity  to  Consent,  1169. 

Validity  of  Marriage,  1 170. 
<r.  Repudiation  After  Emancipation,  n 70. 
a7.  Ratification  After  Emancipation,  11 70 
£.  Curative  Acts  Declaring  Slave  Marriages  Valid,  1171. 

3.  Intermarriage  of  Races,  1172. 

a.  Statutes  Prohibiting  Intermarriage,  1172. 
Validity  of  Statutes,  1172. 
Mulattoes  —  Persons  of  Mixed  Blood,  1173. 
Intermarriage  of  Whites  and  Indians,  11 73. 

4.  Consanguinity  and  Affinity,  1173. 

a.  Ecclesiastical  and  Common  law,  11 73. 
^.  Consanguinity,  117  4. 
<r.  Affinity,  1174. 

Relationship  of  Half  Blood,  it 75. 

Relationship  of  Illegitimate  Child,  1 1 75. 
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f.  Effect  of  Marriage  Contrary  to  Statute,  1175. 
5.  Prior  Marriage  Undissolved,  n  76. 

a.  Validity  of  Second  Marriage,  1176. 

b.  Marriage  After  Void  Divorce,  1176. 

c.  Marriage  Before  Divorce  in  Effect,  1177. 

(1)  Pending  Appeal,  1177. 

(2)  '  Marriage  Before  Decree  Made  Absolute,  1178. 

d.  Marriage  After  Decree  of  Separation,  1178. 

e.  Marriage  Valid  by  Statute  until  Annulled  —  Spouse  Absent  Eive 

Years,  1178. 

f.  Effect  of  Subsequent  Divorce  Dissolving  Prior  Marriage,  1179. 

g.  Prohibition  on  Guilty  Party  to  Divorce  Marrying,  11 79. 

VI.  Marriage  as  a  Contract,  i  i  80. 

1.  Mutuality,  1180. 

2.  No  Particular  Eorm  of  Assent  Required,  1180. 

3.  Essentials  of  Contract  —  Intention  of  Parties,  1181. 

4.  When  Marriage  Contract  Complete  —  Incidents  Fixed,  1182. 

5.  Promises  of  Marriage  in  Future,  11 82. 

VII.  Fraud  and  Error,  1183. 

1.  In  General,  11 83. 

2.  Degree  or  Nature  of  Fraud,  1184. 

3.  Misrepresentations  as  to  Character  and  Wealth,  11 84. 

4.  Concealment  of  Unchastity  or  Prior  Marriage,  1185. 

5.  Concealment  of  Pregnancy,  1185. 

6.  Concealment  of  Disease,  1186. 

7.  False  Claim  of  Pregnancy  by  Future  Husband,  1187. 

8.  Fraud  in  Obtaining  Marriage  License,  11 87. 

9.  Undue  Influence  over  Minors  and  Persons  of  Weak  Mind,  1187. 

10.  Evidence  of  Fraud,  1187. 

11.  A ffir)nance  of  Marriage  After  Discovery  of  Fraud,  1 1 88. 

VIII.  Duress,  1188. 

1 .  Effect  upon  Marriage  —  Void  or  Voidable,  1 1 88. 

2.  Degree  of  Duress,  1188. 

3.  Unlawful  Arrest,  [189. 

4.  Lawful  Arrest  and  Imprisonment,  1189. 

5.  Threats  and  Menaces,  1189. 

6.  Ratification,  1189. 

IX.  Statutory  Regulations,  1190. 

1.  Publication  of  Banns,  11 90. 

2.  Consent  of  Parent  or  Guardian,  11 90. 

a.  Age  of  Consent  at  Common  Law,  11 90. 

b.  Persons  Whose  Consent  Is  Required,  1 1 9 1. 

c.  Validity  of  Marriage  under  Statutes,  1191. 

3.  Bond  to  Secure  License,  1191. 

4.  License,  1191. 

5.  Persons  Authorized  to  Perform  Ceremony,  1192. 

a.  In  General,  1192. 

b.  Ministers,  Clergymen,  and  Priests,  1192. 

c.  justices  of  the  Peace  and  Magistrates,  1192. 

d.  Consuls,  1 192. 

e.  Validity  of  Marriage  Before  Unauthorized  Person,  1193. 

6.  Solemnization  of  Marriage,  1193. 

a.  Requirements  of  Canon  Law,  11 93. 

b.  Decree  of  Council  of  Trent,  1193. 

c.  Requirements  of  Common  Law,  1193. 

(1)  Nature  and  Validity  of  Informal  Marriage,  11 93. 

(2)  American  Doctrine,  11 94. 

d.  English  Statutes  Regulating  Marriage,  1195. 
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e.  Statutes  in  United  States  Regulating  Marriage,  1195. 

(1)  Marriage  Not  Conforming  to  Statutory  Regulations  Valid, 

"95- 

(2)  Marriage  Not  Conforming  to  Statutory  Regulations  Invalid, 

1 196. 

(3)  Statutes  Validating  Marriages  Where  Certain  Forms  Are 

Omitted,  1 197. 

X.  Evidence,  1197. 

X.  Nature  of  Proof  of  Marriage,  1197. 

2.  Necessity  of  Proof  by  Record,  1197. 

3.  Witnesses,  n  98. 

4.  Clergyman  or  Celebrant  as  Witness,  1198. 

5.  Contracting  Parties  as  Witnesses,  1198. 

6.  Written  Contracts  of  Marriage,  1199. 

7.  Marriage  Certificates,  1199. 

8.  license  and  Return,  1199. 

9.  Marriage  Records  and  Certified  Copies,  1199. 

10.  Identity  of  Parties,  1200. 

11.  Admissions  of  Parties,  1201. 

12.  Declarations  of  Parties  as  to  Marriage,  1201. 

13.  Declarations  of  Decedents  as  to  Marriage,  1201. 

a.  In  General,  1201. 

b.  Church  Records  and  Private  Records  of  Marriage,  1202. 

c.  Entries  in  Family  Bibles'  1202. 

14.  Presumptions  Concerning  Formal  Marriage,  1202. 

a.  P resumptions  Generally  in  Favor  of  Marriage,  1202. 

b.  Conflicting  Presumptions,  1203. 

c.  Presumptions  in  Favor  of  Formal  Marriage,  1203. 

d.  Presumption  from  Cohabitation  and  Reputation,  1204. 

15.  Presumptions  Concerning  Informal  Marriage,  1204. 

a.  In  General,  1204. 

b.  Presumption  from  Cohabitation,  1205. 

c.  Mutual  Acknowledgment,  1205. 

d.  Presumption  from  Reputation  of  Marriage,  1205. 

e.  Presumption  as  Against  Prior  Marriage,  1206. 

f.  Presumption  that  Illicit  Relation  Continued,  1206. 

16.  Presumptions  in  Favor  of  Subsequent  Marriage,  1207. 

a.  Presumption  Against  Bigamy,  1207. 

b.  Presumption  of  Death,  1208. 

c.  Presumption  of  Divorce,  1208. 

d.  Presumption  of  Remarriage  After  Removal  of  Disability,  1208. 

17.  Burden  of  Proof  ,  1209. 

a.  All  Presumptions  Must  Be  Overcome,  1209. 

b.  Burden  as  to  Existence  and  Validity  of  Prior  Marriage,  1209. 

c.  Necessity  of  Proving  Negative,  1209. 

XI.  Validity  and  Effect  of  Marriage,  i  209. 

1.  Void  Marriage,  1209. 

2.  Voidable  Marriage,  12  10. 

3.  Illegal  Marriage,  1211. 

XII.  Foreign  Marriages  —  Conflict  of  Laws,  121 1. 

1.  Validity  Determined  by  Law  of  Place  of  Celebration,  121 1. 

a.  General  Rule,  1 2 1 1 . 

b.  Exceptions  to  Rule,  121 2. 

c.  Validity  of  Contract  and  Ceremony  of  Marriage,  12 13. 

2.  Validity  Determined  by  Law  of  Domicil,  1214. 

3.  Marriage  Elsewhere  to  Avoid  Law  of  Domicil,  12 14. 

4.  Marriage  of  Divorced  Persons,  121=;. 

a.  Marriage  Pending  Time  for  Appeal,  12 15. 

b.  Marriage  of  Guilty  Party  After  Divorce,  1215. 
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5.  Intermarriage  of  White  Persons  with  Negroes,  1215. 

6.  Indian  Marriages,  1216. 

XIII.  Curative  Acts  Declaring  Marriages  Valid,  1216. 

XIV.  Jactitation  of  Marriage,  1217. 

XV.  Restitution  of  Conjugal  Rights,  12 17. 
XVI.  Annulment  of  Marriage,  12 18. 

1.  Distinguished  from  Divorce,  1218. 

2.  Jurisdiction,  12 18. 

a.  In  Absence  of  Statute,  12 18. 

(1)  In  General,  12  18. 

(2)  Marriage  Void  on  Account  of  Prior  Marriage,  J218. 

(3)  Fraud,  Duress,  Lack  of  Consent,  and  Insanity,  12 18. 

(4)  Voidable  Marriages  —  Canonical  Impediments  —  I?npotencyt 

1219. 

b.  As  Derived  from  Statute,  12 19. 

3.  Domicil,  12 19. 

4.  Grounds  for  Annuhnent,  12 19. 

5.  Defenses,  12 19. 

a.  Special  Defenses  to  Divorce  Suit,  1220. 

b.  Delay  —  Statute  of  Limitations,  1220. 

c.  Estoppel,  1220. 

d.  Waiver — -Ratification,  1220. 

6.  Decree  of  Annulment,  1220. 

a.  Effect  on  Marriage  Relation,  1220. 

b.  Effect  on  Status  of  Children,  1221. 

c.  Effect  on  Property  Rig  Jits,  122 1. 

7.  Alimony,  1221. 

8.  Restoration  of  Property,  1221. 

XVII.  Civil  and  Criminal  Liability  for  Illegal  Marriage,  i  222. 

1.  Liability  of  Officer  Granting  License,  1222. 

2.  Liability  of  Parties  to  Marriage,  1223. 

3.  Criminal  Liability  of  Person  Celebrating  Marriage,  1223. 

CROSS-REFERENCES. 

For  matters  of  Practice,  see  the  title  MARRLAGE  {ANNULMENT),  13 
Encyc.  of  Pl.  and  Pr.  869. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work:  ADULTERY  (AS  A  CRIME),  vol.  1,  p.  746; 
ALLMONY,  vol.  2,  p.  91;  ALLOWANCES,  vol.  2,  p.  156;  BREACH  OF 
PROMISE  OF  MARRIAGE,  vol.  4,  P-  882;  COMMUNITY  PROP- 
ERTY vol.  6,  p.  293;  CRIMINAL  CONVERSATION,  vol.  8,  p.  260; 
DIVORCE,  vol.  9,  p.  723;  FORNICATION,  vol.  13,  p.  n  18;  HUSBAND 
AND  WIFE,  vol.  15,  p.  785;  INCEST,  vol.  16,  p.  134;  LEWD  AND 
LASCLVIOUS  COHABITATION  AND  CONDUCT,  vol.  18,  p.  841; 
SEPARATE  PROPERTY  OF  MARRIED  WOMEN;  SEPARATION 
(HUSBAND  AND  WIFE). 

I.  Definition.  —  The  word  "marriage  "  is  used  in  two  senses.  It  may  mean 
the  solemnity  by  which  a  man  and  a  woman  are  joined  in  wedlock,  or  it  may 
mean  their  status  when  they  have  been  so  joined.1    In  the  second  sense  it 

1.  Marriage  Defined   as  Status.  —  Haney   v.  "  As  between  the  immediate  parties,  under 

Farnie.  6  F.  D.  47,  per  Cotton,  L.  J     See  also  the  law,  marriage  is  '  a  civil  contract;'  but  as 

Gregory  v.  Gregory,  78  Me.  187,  57  Am.  Rep.  between  them  and  the  state,  or  organized  so- 

792;  State  v.  Bittick,  103  Mo.  iqi,  23  Am.  St.  ciety,  marriage  is  more  than  a  civil  contract. 

Rep.  869;  State  v.  Cooper,  103  Mo.  273;  State  It  is  a  status  or  relation."    McCabe  v.  Berge, 

v.  Ducket,  90  Wis  272,  48  Am.  St.  Rep.  728.  89  Ind.  225. 

See  also  the  title  Divorce,  vol.  9,  pp.  727,  728,  Marriage  Defined  with  Reference  to  Polygamy, 

where  a  number  of  definitions  are  given.  —  In  Hyde  v.  Hyde,  L.  R.  r  P.  &  D.  133,  the 
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originates  in  the  contract  of  the  parties.  But  after  the  contract  is  entered 
into,  the  rights,  duties,  and  obligations  of  the  parties  are  governed  by  law, 
and  not  by  the  contract  or  by  any  subsequent  agreement  of  the  parties. 
Marriage  is  therefore  a  domestic  relation  analogous  to  that  of  parent  and 
child.1 

Marriage  Not  a  Contract.  —  Formerly  marriage  was  defined  as  a  contract,2  and 
the  courts  attempted  to  classify  it  as  a  peculiar  contract  unlike  all  others.3 
But  after  some  confusion  resulting  from  the  use  of  the  term  "  contract,"  it  is 
now  conceded  to  be  a  contract  only  as  between  the  parties  and  as  to  their 
agreement  to  marry.4 

Marriage  Not  a  Sacrament.  — According  to  the  canon  law  marriage  was  a  civil 
contract,  but  after  the  adoption  of  the  decrees  of  the  Council  of  Trent  requir- 
ing the  solemnization  of  marriage  by  a  priest,  and  after  the  passage  of  Acts  of 
Parliament  requiring  a  solemnization  by  a  clergyman  in  a  church,  marriage 
was  deemed  a  sacrament.  As  these  decrees  and  acts  did  not  become  a  part  of 
the  common  law  in  the  United  Stales,  marriage  is  not,  by  that  law,  a  sacrament. 
The  statutes  of  the  various  states  generally  define  marriage  as  a  civil  contract,5 


conn  said  with  reference  to  polygamous  mar- 
riages' "  I  conceive  that  marriage,  as  under- 
stood in  chrislendom,  may  for  this  purpose 
be  denned  as  the  voluntary  union  for  life  of 
one  man  and  one  woman,  to  the  exclusion  of 
all  others."  See  also  Brinkley  t.  Atty.-Gen., 
15  P.  D.  76. 

The  So-called  Common  law  or  Informal  Marriage 
is  a  marriage  entered  into  by  the  parlies  by 
mutual  consent  to  occupy  the  relation  of  hus- 
band and  wife,  but  not  evidenced  by  a  formal 
ceremony.  See  infra,  this  title,  Marriage  as 
a  Contract;  Statutory  Regulations — Solemniza- 
tion 0/  Marriage. 

As  to  the  Putative  Marriage  of  the  Civil 
Law,  see  the  title  Community  Property,  vol. 
6,  p.  298. 

1.  Marriage  as  Domestic  Relation.  —  "  When 
the  contracting  parties  have  entered  into  the 
married  state,  they  have  not  so  much  entered 
into  a  contract  as  into  a  new  relation,  the 
rights,  duties,  and  obligations  of  which  rest 
not  upon  their  agreement,  but  upon  the  gen- 
eral law  of  the  stale,  statutory  or  common, 
which  defines  and  prescribes  those  rights, 
duties,  and  obligations.  They  are  of  law,  not 
of  contract.  It  was  of  contract  that  the  rela- 
tion should  be  established,  but,  being  estab- 
lished, the  power  of  the  parties  as  to  their 
extent  or  duration  is  at  an  end."  Adams  v. 
Palmer,  51  Me.  483. 

2.  Marriage  Considered  as  Contract. — "  Mar- 
riage, in  iis  origin,  is  a  contract  of  natural 
law;  it  may  exist  between  two  individuals  of 
different  sexes,  although  no  third  person  ex- 
isted in  the  world,  as  happened  in  the  case  of 
the  common  ancestors  of  mankind.  It  is  the 
parent,  not  the  child,  of  civil  society.  *  *  * 
In  civil  society  it  becomes  a  civil  contract, 
regulated  and  prescribed  bylaw,  and  endowed 
with  civil  consequences."  Dalrymple  7/.  Dal- 
rymple,  2  Hag.  Cons.  54.  See  also  Banks  n, 
Galbraith,  149  Mo.  536;  Bac.  Abr..  tit.  Mar- 
riage and  Divorce;  and  the  title  Divorce,  in 
this  work,  vol.  g,  p.  727. 

3.  Marriage  Distinguished  from  Ordinary  Con- 
tracts.—  "  Marriage  is  an  insiitution  founded 
upon  mutual  consent.  That  consent  is  a  con- 
tract, but  it  is  one  sui  generis.    Its  peculiarilies 


are  very  marked.  It  supersedes  all  other  con- 
tracts between  the  parties,  and  with  certain 
exceptions  it  is  inconsistent  with  the  power 
to  make  any  new  ones.  It  may  be  entered 
into  by  persons  under  the  age  of  lawful 
majority  It  can  be  neither  canceled  nor 
altered  at  the  will  of  the  parties  upon  any 
new  consideration.  The  public  will  and  pol- 
icy controls  their  will.  An  entire  failure  of 
the  power  to  fulfil  by  one  of  the  parties,  as 
in  cases  of  permanent  insanity,  does  not  re- 
lease the  other  from  the  pre-existing  obliga- 
tion. In  view  of  the  law  it  is  still  as  binding 
as  if  the  parties  were  as  they  were  when  the 
marriage  was  entered  into.  Perhaps  the  only 
element  of  a  contract,  in  the  ordinary  accepta- 
tion of  the  term  that  exists  is  that  the  consent 
of  the  parties  is  necessary  to  create  the  rela- 
tion." Randall  v.  Kreiger,  90  U.  S.  147.  See 
also  Fornshill  v.  Murray.  1  Bland  (Md.)  479; 
Kilbourn  v.  Field,  78  Pa.  St.  194.  And  see  the 
title  Divorce,  vol.  9,  pp.  727,  728,  notes. 

4.  See  the  last  two  notes  supra. 

A  Marriage  Is  Not  a  Contract  within  the  clause 
of  the  Federal  Constitution  prohibiting  the  im- 
pairment of  the  obligation  of  contracts.  See 
the  title  Impairment  of  Obligation  of  Con- 
tracts, vol.  15,  p.  1039. 

A  marriage  is  not  a  contract  within  the 
meaning  of  the  provisions  of  state  constitu- 
tions prohibiting  acts  impairing  the  obligation 
of  contracts,  as  the  marriage  relation  is  re- 
garded as  a  legal  status,  subject  to  the  powei 
of  a  state  to  modify  it  or  10  dissolve  it  by  a 
legislative  divorce.  See  the  title  Divorce, 
vol.  9,  p.  732. 

5.  Definitions  in  Codes  and  Statutes.  —  In  nearly 
all  of  the  states  marriage  is  defined  by  statute 
substantially  as  follows:  "  Marriage  is  a  civil 
contract,  to  which  the  consent  of  the  parties, 
capable  in  law  of  contracting,  is  necessary." 
In  some  states  the  words,  "  capable  in  law  of 
contracting,"  are  omitted.  See  ihe  compilation 
of  marriage  and  divorce  laws  in  the  Report  of 
the  United  States  Commissioner  of  Labor,  1889. 

In  Minnesota,  Nevada,  New  York,  and  Wis- 
consin it  is  defined  as  a  civil  contract,  "  so  far 
as  its  validity  in  law  is  concerned."  The 
Kansas  statute  declares:  "  The  marriage  cere- 
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and  in  effect  declare  that  it  is  not  a  sacrament.1 

II.  Historical  Review  —  Canon  and  Ecclesiastical  Law.  —  The  canon  law  was 
the  basis  of  the  matrimonial  law  of  England  as  well  as  of  continental  Europe. 
It  has  been  recognized  in  England  ever  since  the  establishment  of  Christianity 
in  605.  This  canon  law  consisted  of  decrees  of  the  various  popes,  afterwards 
incorporated  into  a  book  of  institutes,  published  in  1582  as  the  Corpus  Juris 
Canonici.  In  1603  the  canon  law  was  revised  by  a  commission,  but,  not  having 
been  ratified  by  Parliament,  did  not  become  a  law  binding  upon  the  laity, 
although  binding  upon  the  clergy  and  the  ecclesiastical  courts.3  The  canon 
law  was  not  adopted  as  an  entirety  in  England,  but  only  so  far  as  compatible 
with  existing  laws  and  ordinances  of  the  church.3  The  decrees  of  the  Council 
of  Trent  requiring  that  all  marriages  be  solemnized  by  a  parish  priest  were 
not  adopted  in  England,4 

Statutory  Modifications  of  Canon  Law.  —  The  principal  statutory  modifications  of 
the  canon  law  were  the  Acts  of  Henry  VIII.  in  1532  and  1539,  prohibiting 
the  intermarriage  of  persons  related  by  affinity  or  consanguinity,5  and  also 
Lord  Hardwicke's  Act  (1753)  regulating  the  license  and  solemnization  of 
marriage  in  England.6 

The  Canon  and  Ecclesiastical  Law  Was  Adopted  in  the  United  States  as  a  part  of  the  com- 
mon law,  so  far  as  it  was  suited  to  the  jurisprudence  of  that  country.7 

III.  Mental  Capacity  of  Parties  —  1.  Capacity  to  Understand  Contract.  — 
The  agreement  to  marry,  being  a  contract,  requires  an  intelligent  assent  by 
both  parties.  By  the  canon  law  and  the  common  law  the  marriage  of  a  person 
lacking  mental  capacity  to  understand  the  nature  of  the  marriage  agreement 
was  void.  At  one  time  it  was  supposed  that  such  a  marriage  was  valid  under 
the  statute  of  32  Henry  VIII.,8  but  it  is  now  conceded  that  such  construction 
was  erroneous.* 

2.  Insanity  —  a.  Date  of  Insanity — At  Time  of  Marriage.  —  The  insanity 
which  renders  a  marriage  void  is  such  mental  incapacity  as  prevented  a  valid 
contract  of  marriage  prior  to  and  at  the  time  of  the  marriage.  The  marriage 
is  void  because  of  the  incapacity  of  one  of  the  parties  to  enter  into  the  con- 
tract, and  not  because  of  the  incapacity  of  such  party  to  fulfil  the  obligations 
of  the  marriage.10 

Insanity  Arising  After  the  Marriage  does  not  render  the  marriage  void,  and  is  not 
usually  a  cause  for  a  dissolution  of  marriage  by  divorce.11 

mony  may  be  regarded  either  as  a  civil  cere-  6.  See  infra,  this  title,  Statutory  Regulations. 
mony  or  as  a  religious  sacrament,  but  the  7.  See  the  title  Common  Law,  vol.  6,  p.  275; 
marriage  relations  shall  only  be  entered  into,  also  Ecclesiastical  Law,  vol.  10,  p.  441. 
maintained,  or  abrogated  as  provided  by  law."  8.  Park  v.  Barron,  2oGa.  702;  Jenkins  v.  Jen- 
In  California,  by  Civ.  Code,  §  55,  marriage  kins,  2  Dana  (Ky.)  102,  27  Am.  Dec.  437  (stated 
is  defined  as  "  a  personal  relation  arising  out  under  the  title  Dower,  vol.  10,  p.  129).  See 
of  a  civil  contract,  to  which  the  consent  of  par-  also  I  Black.  Com.  438 ;  1  Thomas's  Coke  662. 
ties  capable  of  making  that  contract,  is  neces-  Marriage  of  Deaf  and  Dumb  Persons.  —  See  the 
sary."  title  Deaf  and  Dumb  Persons,  vol.  8,  p.  844. 

1.  Contract  as  Distinguished  fiom  Sacrament.  9.  Turner  v.  Meyers,  1  Hag.  Cons.  414,  4 
—  Wade  v.  Kalbfleisch,  58  N.  Y.  282,  17  Am.  Eng.  Ecc.  440;  Wightman  v.  Wightman,  4 
Rep.  250.  Johns.  Ch.  (N.  Y.)  343.    And  see  the  cases 

2.  Ecclesiastical  Law  —  Canons  of  1603.  —  Mid-      cited  in  the  preceding  note. 

dleton  v.  Crofts,  2  Atk.  657,  2  Stra.  1056;  But-         10.  See  the  title  Insanity,  vol.  16,  p.  614. 
ler  v.  Gastrin,    Gilb.  Eq.   156;    Priestley  v.         11.  Post-nuptial  Insanity  Not  Cause  for  Divorce. 
Lamb,  6  Ves.  Jr.  423.  — -Lloyd  v.  Lloyd,  66   111.  87;  Hamaker  v. 

For  a  review  of  the  jurisdiction  of  ecclesias-  Hamaker,  18  111.  138,  65  Am.  Dec.  705;  Baker 
lical  courts  and  chancery,  see  Ridgely  r.  v.  Baker,  82  Ind.  146;  Wertz  v.  Wertz,  43  Iowa 
Ridgely,  79  Md.  298.  534;  Powell  v.  Powell,  18  Kan.  37J,  26  Am. 

3.  As  to  the  Extent  of  Adoption  of  the  Canon  Rep.  774;  Pile  v.  Pile,  94  Ky.  308;  Smith  v. 
Law,  see  Reg.  v.  Millis,  10  CI.  &  F.  534;  Cau-  Smith,  47  Miss.  211;  Forman  v.  Forman,  (N. 
drey  s  Case,  5  Coke  1.  Y.  Super.  Ct.  Spec.  T.)  24  N.  Y.  Supp.  917,  48 

4  Council  of  Trent.  —  See  infra,  this  title,      Alb.  L.J.  78. 
Statutory  Regulations  —  Solemnization  of  Mar-         Divorce  at  Discretion  of  Court.  —  Although  a 
riage.  court  has  jurisdiction  to  grant  divorce  "  for 

5.  See  in  fra,  this  title,  Status  and  Civil  Con-  causes  which  the  court  shall  deem  proper," 
dition  of  Parlies —  Consanguinity  a?id  Affinity.       a  divorce  will  not  be  granted  for  insanity  aris- 
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b.  DEGREE  OF  MENTAL  CAPACITY  —  Marriage  Assimilated  to  Other  Contracts.  — 
The  earlier  decisions  treated  marriage  as  requiring  the  same  degree  of  mental 
capacity  as  any  other  contract.1  It  was  early  perceived,  however,  that  the 
contract  of  marriage  stood  upon  a  basis  different  from  that  of  ordinary  con- 
tracts, and  the  courts  began  to  attempt  the  formulation  of  a  special  rule  as  to 
the  degree  of  mental  capacity  required  for  entering  into  marriage.3 

Ability  to  Transact  Business.  —  In  some  of  the  earlier  decisions  in  the  Utiited 
States  it  was  held  that  a  person  without  sufficient  mental  capacity  to  transact 
business  or  to  attend  to  the  common  affairs  of  life  was  incapable  of  contract- 
ing a  valid  marriage.3 

Present  Eule  —  Ability  to  Understand  Marriage  Contract.  —  When  medical  science  had 
progressed  so  far  as  to  be  able  to  demonstrate  to  the  courts  that  insanity  does 
not  indicate  a  total  mental  incapacity  in  all  cases,  and  that  there  may  be  a 
partial  derangement  leaving  a  capacity  to  think  and  act  sanely  as  to  many 
subjects,  the  legal  doctrine  was  established  that  it  was  necessary  to  show  that 
the  insanity  was  total  or  that  the  form  or  degree  of  insanity  was  such  as  to 
prevent  a  reasonable  apprehension  of  the  contract  of  marriage.  The  present 
test  is  whether  the  alleged  insane  person  possessed  sufficient  mental  capacity 
to  have  understood,  in  a  reasonable  manner,  the  nature  and  effect  of  the  mar- 
riage contract.4 

insane  Delusions.  —  Proof  that  a  person  was,  at  the  time  of  marriage,  suffer- 
ing from  insane  delusions  does  not  alone  establish  a  mental  incapacity  for 
marriage.  The  delusions  must  be  such  as  would  prevent  fair  comprehension 
of  the  nature  and  obligation  of  marriage.5 


ing  after  marriage,  as  the  court  can  grant  a 
divorce  to  the  injured  party  only  where  the 
oiher  party  is  a  wrongdoer.  Curry  v.  Curry, 
i  Wils.  (Ind.)  236.  See  also  the  title  Divorce, 
vol.  9,  p.  816. 

In  Wisconsin  a  law  permitting  divorce  for 
incurable  insanity  was  repealed  in  1882. 
Hicks  v.  Hicks,  79  Wis.  465. 

In  Hickman  v.  Hickman,  1  Wash.  257,  22 
Am.  St.  Rep.  148,  it  was  held  that  the  act  of 
the  territorial  legislature  of  Washington  mak- 
ing incurable  chronic  mania  or  dementia  ex- 
isting for  more  than  ten  years  a  ground  for 
divorce  was  valid,  as  the  matter  was  a  rightful 
subject  of  legislation. 

1.  See  Turner  v.  Meyers,  I  Hag.  Cons.  414, 
per  Sir  William  Scott.  And  see  generally  the 
title  Insanity,  vol.  16,  p.  623  el  sea. 

2.  Sir  John  Nicholl's  Test.— "  If  the  incapacity 
be  such  *  *  *  that  the  party  is  incapable 
of  understanding  the  nature  of  the  contract 
itself,  and  incapable,  from  mental  imbecility, 
to  take  care  of  his  or  her  own  person  and  prop- 
erty, such  an  individual  cannot  dispose  of  her 
person  and  property  by  the  matrimonial  con- 
trad  any  more  than  by  any  other  contract." 
Browning  v.  Reane,  2  Phill.  Ecc.  69. 

Court  Will  Not  Go  into  Degree  of  Insanity.  —  In 
Hancock  v.  Peaty,  L.  R.  1  P.  &  D.  341,  I  he 
court  said:  "The  question  here  is  one  of 
health  or  disease  of  mind;  and  if  the  proof 
shows  that  the  mind  was  diseased,  the  court 
has  no  means  of  gauging  the  extent  of  the 
derangement  consequent  upon  that  disease, 
or  affirming  the  limits  within  which  the  dis- 
ease might  operate  to  obscure  or  divert  the 
mental  power." 

3.  Ability  to  Make  Contracts  or  Transact  Busi- 
ness Sufficient.  —  Atkinson  v.  Medford,  46  Me. 
510;  Anonymous,  4  Pick.  (Mass.)  32;  Middle- 
borough  v.  Rochester,  12  Mass.  363;  Foster  v. 


Means,  Spears  Eq.  (S.  Car.)  569,  42  Am.  Dec. 
332;  Cole  v.  Cole,  5  Sneed  (Tenn.)  57,  70  Am. 
Dec.  275. 

4.  Test  of  Mental  Capacity  —  Ability  to  Under- 
stand Marriage  Contract. —  Hunter  v.  Edney,  10 
P.  D.  93;  Cannon  v.  Smalley,  10  P.  D.  gfi; 
Harrod  v.  Harrod,  1  Kay  &  J.  4;  Elzey  v. 
Elzey,  1  Houst.  (Del.)  308;  Orchardson  v.  Co- 
field,  171  111.  33;  St.  George  v.  Biddeford,  76 
Me.  593;  Lewis  v.  Lewis,  44  Minn.  124,  20 
Am.  St.  Rep.  559;  Ward  v.  Dulaney,  23  Miss. 
414;  Kern  v.  Kern,  51  N.  J.  Eq.  574;  Nonne- 
macher  v.  Nonnemacher,  159  Pa.  St.  634. 

In  St.  George  v.  Biddeford,  76  Me.  593,  the 
following  instruction  was  approved:  "  He  [the 
person  whose  ability  is  denied]  should  have 
had  at  the  time  sufficient  mental  capacity  to 
enable  him  to  understand  the  nature  of  the 
marriage  relation,  the  nature  of  the  marriage 
contract,  and  to  understand  that  upon  himself 
he  took  with  it  all  the  duties,  obligations,  and 
responsibilities  which  the  law  would  impose 
upon  him  as  a  result  of  that  contract  on  his 
part,  whatever  they  were." 

Less  Ability  Eequired  than  for  Ordinary  Con- 
tracts.—  Elzey  v.  Elzey,  1  Houst.  (Del.)  319; 
Ex  p.  Glen,  4  Desaus.  (S.  Car  )  546. 

The  Ability  to  Go  Through  with  the  Ceremony 
with  an  Understanding  of  the  Words  of  ihe  prom- 
ises used  is  insufficient.  Turner  v.  Meyers,  1 
Hag.  Cons.  422;  Durham  v.  Durham,  10  P.  D. 
80;  Hunter  v.  Edney,  10  P.  D.  95;  Smith  v. 
Smith,  47  Miss.  218.  Compare  Anonymous,  4 
Pick.  (Mass.)  32,  where  it  was  said  that  the 
fact  that  the  person  was  able  10  go  through 
the  ceremony  of  marriage  with  propriety  is 
prima  facie  evidence  of  sufficient  understand- 
ing to  make  the  contract  of  marriage. 

5.  Delusions  Concerning  Personal  Safety,  where 
the  evidence  shows  that  at  the  time  of  the  per- 
son's marriage  she  was  able  to  transact  busi» 
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c.  Evidence  of  Insanity  —  scope  of  Evidence.  —  Insanity  at  the  time  of 
marriage  may  be  proved  as  in  other  cases.1  A  wide  scope  is  given  to  the 
evidence,  permitting  proof  of  the  entire  history  of  the  case,  including  evidence 
of  hereditary  taint,  declarations  and  admissions  and  facts  and  circumstances 
before  and  after  the  marriage.3 

Effect  of  Inquisition  —  Finding  of  insanity.  —  A  finding  of  insanity  by  an  inqui- 
sition is  presumptive  but  not  conclusive  evidence  of  insanity.3  It  may  be 
shown  that  the  person  was  sane  afterwards  and  at  the  time  of  the  marriage.4 

3.  Idiocy  and  Imbecility  —  Ability  to  Understand  Contract.  —  No  distinction  was 
made  in  the  ecclesiastical  law  between  insanity  and  other  forms  of  derange- 
ment or  mental  incapacity,  such  as  idiocy  or  imbecility.5  The  test  of  mental 
capacity  in  such  cases  as  well  as  in  cases  of  insanity  is  the  ability  to  under- 


ness  and  understood  the  marriage  ceremony, 
do  not  constitute  sufficient,  evidence  of  in- 
sanity. Cole  v.  Cole,  5  Sneed  (Tenn.)  57,  70 
Am.  Dec.  275. 

An  uncontrollable  and  unreasonable  fear  of 
personal  violence  and  an  imaginary  belief  of 
having  some  disease  do  not  constitute  such  an 
insane  delusion  as  to  furnish  a  ground  for 
annulment  of  marriage,  where  the  evidence 
shows  that  the  alleged  insane  person  was  of 
weak  intellect,  but  capable  of  controlling  his 
own  property,  and  had  a  proper  conception  of 
the  marriage  ceremony  and  understood  the 
nature  and  responsibilities  of  marriage.  Kern 
v.  Kern,  51  N.J.  Eq.  574. 

Kleptomania.  —  A  morbid  propensity  to  steal, 
whether  a  form  of  mental  weakness  or  disease 
or  uncontrollable  impulse,  is  not  such  menial 
incapacity  as  to  render  a  person  incapable  of 
marriage  if  he  is  otherwise  sane  and  able  to 
understand  the  nature  of  the  marriage  con- 
tract. Lewis  v.  Lewis,  44  Minn.  124,  20  Am. 
St.  Rep.  559. 

Belief  in  Spiritualism.  —  A  widow  who  had 
frequently  expressed  an  aversion  to  a  second 
marriage  was  a  believer  in  spiritualism,  and 
under  the  irresistible  influence  of  this  insane 
delusion  she  consented  to  marry  a  medium 
on  account  of  a  pretended  message  from 
her  husband  directing  her  to  do  so.  It  was 
held  that  the  marriage  was  void,  although  the 
widow  might  have  been  sane  on  all  other  sub- 
jecls.  Orchardson  v.  Cofield,  171  111.  14  See 
also  the  title  Insanity,  vol.  16,  p.  611. 

1.  Evidence  of  Insanity.  —  For  a  full  treat- 
ment of  evidence  of  insanity  in  civil  and  crim- 
inal cases,  see  the  title  Insanity,  vol.  16,  p. 
606  et  seq. 

The  question  to  be  determined  is  the  mental 
condiron  at  the  time  of  the  marriage  cere- 
mony, but  evidence  of  the  mental  condition 
both  before  and  after  is  relevant  and  admis- 
sible. Nonnemacher  v.  Nonnemacher,  159  Pa. 
St.  634.  See  also  the  title  Insanity,  vol.  16, 
p.  614. 

2.  Hereditary  Taint. — Smith  v.  Smith,  47 
Miss.  211;  Kern  v.  Kern,  51  N.  J.  Eq.  574. 
See  also  the  title  Insanity,  vol.  16,  p.  613. 
See  contra,  McAdam  v.  Walker,  1  Dow. 
148. 

Evidence  May  Include  Entire  History  of  Case. 
—  In  Durham  v.  Durham,  10  P.  D.  80,  the 
court,  in  reviewing  the  evidence,  said:  "  I  am 
bound  to  lake  into  consideration  the  fact  that 
she  has  now  become  manifestly  insane.  I 
must  look  at  the  nature  of  that  insanity,  and 


form  an  opinion  from  the  general  history  of 
the  case  whether  it  is  recent  or  sudden  in 
its  inception,  or  whether  it  has  been  of  slow 
growth,  and  whether  it  had  begun  before  the 
marriage  and  had  by  that  time  reached  a  stage 
which  incapacitated  the  respondent  from  en- 
tering into  the  contract  of  marriage."  See 
also  the  title  Insanity,  vol.  16,  p.  614. 

Suicide  After  Marriage.  —  Evidence  of  suicide 
after  marriage  is  admissible,  but  does  not  con- 
stitute prima  facie  evidence  of  insanity.  Mc- 
Adam v.  Walker,  1  Dow.  148;  Buchanan  v. 
Buchanan,  103  Ga.  90.  See  the  title  Insanity, 
vol.  16,  p.  608. 

3.  Finding  of  Inquisition  Is  Presumptive  Evi- 
dence of  Insanity.  —  Portsmouth  v.  Portsmouth, 
1  Hag.  Ecc.  355;  Banker  v.  Banker,  63  N.  Y. 
409.  See  also  the  title  Insanity,  vol.  16,  p. 
606. 

4.  Subsequent  Recovery  May  Be  Shown.  —  Cook 

v.  Cook,  53  Barb.  (N.  Y.)  180;  Keys  v.  -Norris, 
6  Rich.  Eq.  (S.  Car.)  388. 

Appointment  of  Guardian  as  Finding  of  Insanity. 
—  Where  a  statute  authorizes  the  court  to 
appoint  a  gr.ardian  during  the  case  "  if  the  re- 
spondent is  insane,"  such  appointment  is  equiv- 
alent to  a  judgment  that  the  respondent  is 
insane,  and  is  prima  facie  evidence  of  the  fact 
in  any  stage  of  the  case.  Little  v.  Little,  13 
Gray  (Mass.)  264. 

Presumption  of  Marriage  Overcomes  Presumption 
of  Continued  Insanity.  —  The  presumption  in 
favor  of  the  continuance  of  a  state  of  insanity 
(see  the  title  Insanity,  vol.  16,  pp.  604,  605) 
will  be  overcome  by  the  presumption  in  favor 
of  marriage,  which  makes  for"  morality  and 
not  immorality,  marriage  and  not  concubinage, 
legitimacy  and  not  bastardy."  Castor  v. 
Davis,  120  Ind.  231,  in  which  case  it  appears 
that  three  years  after  the  party  had  been  ad- 
judged to  be  insane  he  married,  and  that  he 
lived  with  his  wife  for  more  than  thirty  years, 
until  his  death.  See  contra,  Smith  v.  Smith, 
47  Miss.  211,  holding  that  a  state  of  permanent 
insanity  before  marriage  will  be  presumed  to 
continue,  unless  it  be  shown  that  it  ceased  or 
that  there  were  lucid  intervals  at  the  lime  of 
the  marriage. 

If  the  Insanity  Is  Temporary  and  Followed  by 
Lucid  Intervals  there  is  no  presumption  of  con- 
tinued incapacity,  and  the  burden  of  proof  re- 
mains with  the  party  alleging  the  invalidity 
of  the  marriage  to  show  that  insanity  existed 
at  the  time  in  question.  Smith  v.  Smith,  47 
Miss.  211. 

5.  Elzey  v.  Elzey,  1  Houst.  (Del.)  308. 
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stand  the  nature  of  the  marriage  contract.1 

4.  Drunkenness.  —  Where  a  party  at  the  time  of  entering  into  a  marriage 
contract  is  so  much  intoxicated  as  to  be  deprived  of  reason  and  unable  to 
understand  or  assent  to  such  contract,  the  marriage  is  voidable.3 

5.  Effect  of  Marriage  —  Void  or  Voidable  —  a.  In  General.  —  The  authori- 
ties are  almost  uniform  that  the  marriage  of  a  person  without  sufficient  mental 
capacity  to  contract  marriage  is  a  nullity.  In  numerous  decisions  such  a 
marriage  has  been  held  to  be  void.3 

b.  COLLATERAL  ATTACK  AS  VOID  —  Validity  Determined  in  Any  Proceeding.  — 
Proceeding  on  the  theory  that  the  marriage  of  an  insane  person  is  void,  it  is 
held  that  the  validity  of  such  marriage  may  be  determined  in  any  court,  in 
any  proceeding,  and  even  where  both  the  husband  and  the  wife  are  dead.4 
It  is  conceded,  however,  that  for  the  security  of  titles  and  the  good  conscience 
of  the  sane  party  the  validity  of  the  marriage  should  be  determined  within 
the  lifetime  of  both  parties.5 


1.  Idiocy  —  Inability  to  Comprehend  Nature  of 
Marriage  Contract. — Portsmouth  v.  Portsmouth, 
i  Hag.  Ecc.  355;  Browning  v.  Reane,  2  Phill. 
Ecc.  6g;  Turner  v.  Meyers,  I  Hag,  Cons.  416; 
True  v.  Ranney,  21  N.  H.  52,  53  Am.  Dec. 
164;  Doe  v.  Roe,  I  Edm.  Sel.  Cas.  (N.  Y.)  344; 
Johnson  v.  Kincade,  2  Ired.  Eq.  (37  N.  Car.) 
470;  Foster  v.  Means,  Spears  Eq.  (S.  Car.)  569, 
42  Am.  Dec.  332.  In  the  above  cases  there 
was  also  an  element  of  fraud  in  securing  the 
marriage  of  the  incompetent  person  without 
courtship  or  engagement,  and  without  the 
knowledge  of  parents  or  guardians. 

Weak  Intellect.  —  In  Elzey  v.  Elzey,  1  Houst. 
(Del.)  308,  it  was  held  that  a  person  of  weak 
intellect  was  competent  to  marry,  although  he 
did  not  fully  understand  the  marriage  cere- 
mony, and  was  unable  to  read,  write,  count 
money,  or  transact  business,  there  being  some 
evidence  that  he  had  affection  for  the  wife  and 
desired  the  marriage, 

Idiot  Without  Sufficient  Mind  to  Understand 
Contract.  —  A  marriage  of  an  idiot  not  possess- 
ing sufficient  mind  to  make  contracts  or  com- 
prehend the  nature  of  the  marital  relation  may 
be  annulled  by  a  court  of  equity  although  the 
parties  have  cohabited  for  nineteen  years. 
Chapline  v.  Stone,  77  Mo.  App.  523. 

Idiocy  —  Statute  Relating  to  Insane  Persons.  — 
A  statute  permitting  the  annulment  of  mar- 
riage "  where  either  of  the  parties  was  at  that 
time  insane  "  will  include  idiots  and  persons 
of  weak  intellect,  as  the  word  "  insane  "  is 
used  in  its  legal  and  not  in  its  ordinary  or  pop- 
ular signification.  Elzey  ^.Elzey.i  Houst. (Del.) 
308.    See  the  title  Insanity,  vol.  16,  p.  562. 

2.  Intoxication  Renders  Marriage  Voidable.  — 
Johnston  v.  Brown,  2  Sc.  Sess.  Cas.  (new  ed.) 
437;  Robbin  v.  Robbin,  28  Grant.  Ch.  (U.  C.) 
439;  Elzey  v.  Elzey,  1  Houst.  (Del.)  308;  Prine 
v.  Piine,  36  Fla.  676;  Gillelt  v.  Gillett,  78 
Mich.  184;  Sloan  v.  Kane,  (Supm.  Ct.  Spec.  T  ) 
10  How.  Pr.  (N.  Y.)  66;  McCleary  v.  Barcalow, 
3  0hioCir.  Dec.  547,  6  0hioCir.  Ct.  481;  Clem- 
ent v.  Maitison,  3  Rich.  L.  (S.  Car.)  93.  See 
generally' the  title  Intoxication, vol.  17,  p.  398. 

Delirium  Tremens.  —  Although  a  person  is 
suffering  from  attacks  of  delirium  tremens,  a 
marriage  during  a  lucid  interval  will  be  valid 
if  it  appears  that  he  understood  the  nature  of 
the  marriage  contract  and  was  able  to  discuss 
and  arrange  the  terms  of  a  marriage  settle- 
ment.   Scott  v.  Paquet,  17  L.  C.  Rep.  283. 


But  the  marriage  is  void  if  no  lucid  interval 
is  proved,  jaques  v.  Public  Administrator,  1 
Bradf.  (N.  Y.)  499. 

3.  Marriage  of  Insane  Person  Void  —  Alabama. 
—  Rawdon  v.  Rawdon,  28  Ala.  565. 

Kansas.  —  Powell  v.  Powell,  18  Kan.  371,  26 
Am.  Rep.  774. 

Kentucky. — Jenkins  v.  Jenkins,  2  Dana 
(Ky.)  103,  26  Am.  Dec.  437. 

Massachusetts.  —  Middleborough  v.  Roches- 
ter, 12  Mass.  363. 

Mississippi.  —  Ward  v.  Dulaney,  23  Miss. 
410;  Smkh  v.  Smith,  47  Miss.  211. 

New  Hampshire.  —  True  v.  Ranney,  21  N. 
H.  52,  53  Am.  Dec.  164;  Keyes  v.  Keyes,  22 
N.  H.  553. 

New  York.  —  Wightman  v.  Wightman,  4 
Johns.  Ch.  (N.  Y.)  343- 

North  Carolina.  —  Crump  v.  Morgan,  3  Ired. 
Eq.  (38  N.  Car.)  91,  40  Am.  Dec.  447;  Sims  v. 
Sims,  121  N.  Car.  297,  61  Am.  Si.  Rep.  665. 

Ohio.  —  Waymire  v.  Jetmore,  22  Ohio  St.  271. 

4.  Marriage  of  Insane  Person  Subject  to  Col- 
lateral Attack  in  Actions  Concerning  Administra- 
tion, Dower,  or  Inheritance  —  England.  —  Brown- 
ing v.  Reane,  2  Phill.  Ecc.  69;  Ex  p.  Turing, 
1  Ves.  &  B.  140. 

Georgia.  —  Bell  v.  Bennett,  73  Ga.  784;  Med- 
lock  v.  Merritt,  102  Ga.  212. 

Kentucky.  —  Jenkins  v.  Jenkins,  2  Dana 
(Ky.)  103,  26  Am.  Dec.  437. 

Maine.  —  Unity  v.  Belgrade,  76  Me.  419; 
Atkinson  v.  Medford,  46  Me.  510. 

Maryland.  —  Fornshill  v.  Murray,  I  Bland 
(Md.)  479- 

Massachusetts.  —  Middleborough  v.  Roches- 
ter, 12  Mass.  363. 

Mississippi.  —  Ward  v.  Dulaney,  23  Miss. 
410. 

New  York.  —  Jaques  v.  Public  Adminis- 
trator, 1  Bradf.  (N.  Y.)49g. 

North  Carolina.  —  Gathings  v.  Williams,  5 
Ired.  L.  (27  N.  Car.)  487,  44  Am.  Dec.  49. 

Ohio.  —  Waymire  v.  Jetmore,  22  Ohio  St.  271. 

South  Carolina.  —  Foster  v.  Means,  Spears 
Eq.  (S.  Car.)  569,  42  Am.  Dec.  332;  Keys  v. 
Norris,  6  Rich.  Eq  (S.  Car.)  388. 

5.  It  has  been  said  that  though  the  marriage 
of  an  insane  person  is  an  absolute  nullity  and 
no  judgment  or  decree  of  nullity  is  necessary 
to  restore  the  parties  to  their  original  rights, 
"  the  fitness  and  propriety  of  a  judicial  de- 
cision pronouncing  the  nullity  of  such  a  mar- 
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c.  Statutes  Prohibiting  Collateral  Attack.  —  But  in  many  of  the 
states  the  validity  of  a  marriage  can  be  questioned  only  in  a  divorce  or  nullity 
suit  between  the  parties,  a  common  provision  of  the  statutes  being  that  such 
marriage  shall  be  void  from  the  time  when  its  nullity  shall  be  declared  by  a 
court  of  competent  jurisdiction.1 

6.  Affirmance  After  Recovery  —  Ratification  of  Marriage.  —  As  a  consequence  ot 
the  doctrine  that  the  marriage  of  an  insane  person  is  void  it  would  follow 
that  after  recovery  the  imperfect  marriage  cannot  be  affirmed  by  cohabitation 
without  a  new  contract  of  marriage.  There  appears  to  be  no  report  adjudi 
eating  this  to  be  the  law.  On  the  contrary,  there  is  one  decision  that  such  a 
marriage  may  be  ratified  by  cohabitation  after  recovery.2 

Statute  Permitting  Ratification  by  Cohabitation  After  Recovery.  —  This  question  is  now 
settled  in  many  jurisdictions  by  statutes  which  provide  in  substance  that  the 
marriage  shall  not  be  void  or  voidable,  or  shall  not  be  annulled,  where  the 
parties  have  cohabited  after  the  lunatic  has  recovered  reason  or  after  removal 
of  the  disability.3 

IV.  Physical  Capacity  —  Impotency  —  1.  Definition.  —  Impotency  is 
such  incurable  sexual  incapacity  of  one  of  the  parties  at  the  time  of  mar- 
riage as  prevents  true  and  natural  copulation.4    It  is  such  deformity  5  or 


riage  is  very  apparent,  and  is  equally  conducive 
lo  good  order  and  decorum  and  to  the  peace 
and  conscience  of  the  parly."  Wightman  v. 
Wightman,  4  Johns.  Ch.  (N.  Y.)  343,  folloived 
in  Rawdon  v.  Rawdon,  28  Ala.  565,  and  Powell 
v.  Powell,  18  Kan.  371,  26  Am.  Rep.  774. 

1.  In  Indiana  a  suit  for  the  annulment  of  a 
marriage  on  the  ground  of  mental  incapacity 
can  be  maintained  only  by  the  incapable  party. 
Pence  v.  Aughe,  101  Ind.  317, 

In  Massachusetts  it  was  provided  by  the  Gen- 
e  al  Statutes  that  "  the  validity  of  a  marriage 
shall  not  be  questioned  in  the  trial  of  a  col- 
lateral issue  on  account  of  the  insanity  or 
idiocy  of  either  parly,  but  only  in  a  process  duly 
instil  uted  in  the  lifetime  of  both  parties  for 
determining  such  validity."  Goshen  v.  Rich- 
mond, 4  Allen  (Mass.)  458.  See  also  Pub. 
Stat.  Mass.  (1882),  c.  145,  §  9. 

In  New  York  the  validiiy  of  the  marriage  of 
an  insane  person  cannot  be  litigated  in  an  ac- 
tion for  necessaries  furnished  to  the  wife  of 
the  alleged  lunatic,  as  the  statute  provides  the 
method  of  procedure  and  provides  who  may 
be  parties  to  such  a  suit.  Stuckey  v.  Mathes, 
24  Hun  (N.  Y.)  461. 

2.  Ratification  After  Recovery  from  Insanity.  — 
"  But  if  the  proof  established  the  fact  that  she 
was  of  unsound  mind  at  the  time  of  Ihe  mar- 
riage, there  is  abundant,  evidence  that  she  was 
afterwards  restored,  at  least  temporarily,  and 
did  not  repudiate,  but  her  acts  and  conduct 
recognized,  the  validiiy  of  her  marriage.  A 
lunatic,  on  recovering  his  reason,  may  affirm 
a  marriage  celebrated  while  he  was  insane; 
*  *  *  and  this  without  any  new  solemniza- 
tion. If  there  is  sufficient  reason  to  apply  this 
principle  to  deeds  and  other  contracts  of  per- 
sons incapable  of  consent  for  infancy,  there  is 
surelv  a  better  and  stronger  reason  to  extend 
it  to  the  contract  of  marriage."  Cole  v.  Cole, 
5  Sneed  (Tern.)  57,  70  Am.  Dec.  275. 

Ratification  on  Recovery  from  Intoxication.  — 
Where  a  party  was  incapable  of  consenting  to 
the  marriage  on  account  of  intoxication,  the 
marriage  cannot  be  annulled  if  the  parties 
freely  cohabited  after  recovering  from  the  in 


toxication.  Prine  v.  Prine,  36  Fla.  676;  Rob- 
lin  v.  Roblin,  28  Grant  Ch.  (U.  C.)  439. 

3.  See  for  example  the  statutes  in  Sabalot  v. 
Populus,  31  La.  Ann.  854;  Eliot  v.  Eliot,  77 
Wis.  634. 

Georgia. —  In  Brown  v.  Westbrook,  27  Ga. 
102,  it  was  held  that  the  effect  of  a  statute 
fixing  certain  causes  for  divorce,  including 
"  mental  incapacity  at  the  time  of  marriage," 
was  to  render  such  marriage  voidable  and  de- 
prive the  courts  of  the  power  of  declaring  such 
marriage  void  and  the  children  illegitimate. 

Vermont.  —  At  one  time  the  statutes  of  Ver- 
mont provided,  in  effect,  that  marriages  should 
be  absolutely  void  without  any  decree  of  di- 
vorce or  nullity  where  one  of  the  parties  had  a 
former  husband  or  wife  living:,  and  in  case  of 
incestuous  or  other  unlawful  marriages;  but  it 
was  provided  that  marriages  where  one  of  the 
parties  was  an  idiot  or  lunatic  might  be  an- 
nulled, although  there  was  no  provision  that 
they  should  be  absolutely  void  without  a  nul- 
lity proceeding.  In  construing  this  slatute 
the  court  said:  "  We  think  lhat  this  distinc- 
tion plainly  shows  that  marriages  of  lunatics 
and  idiots,  and  other  marriages  not  declared  to 
be  abs  jlutely  void  by  the  statute,  were  in- 
tended to  be  valid  unless  avoided  by  proper 
proceedings,  although  when  so  avoided  they 
would  be  void  from  ihe  beginning."  It  was 
therefore  held  that  the  marriage  of  a  lunatic 
was  not  absolutely  void,  but  might  be  affirmed 
after  he  was  restored  to  reason.  Wiser  v. 
Lockwocd,  42  Vt.  720. 

4.  Impotency  Defined. —  G.  v.  G.,  33  Md.  401. 
3  Am.  Rep.  183;  Payne  v.  Payne,  46  Minn. 
467,  24  Am.  St.  Rep.  240.  See  also  Impotency, 
vol.  16,  p.  3. 

Idiocy.  —  A  divorce  cannot  be  granted  on  the 
ground  of  impotency  where  the  wife  by  reason 
of  fits  and  other  natural  causes  has  become  an 
incurable  idiot.  Norton  v.  Norton,  2  Aik.  (Vt.) 
188. 

A  Wilful  and  Wrongful  Refusal  of  Sexual  In- 
tercourse will  not  justify  an  inference  of  impo- 
tency.   Merrill  v.  Merrill,  126  Mass.  228. 
6.  Deformity.  —  W.  v.  R.,  1  P.  D.  405;  Briggs 
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weakness 1  as  prevents  a  consummation  of  the  marriage  by  sexual  inter- 
course. It  is  not  sterility,  or  barrenness,2  nor  is  it  pregnancy  by  another  at 
the  time  of  marriage.3 

2.  Incapacity  Must  Be  Incurable  —  Refusal  of  Treatment.  —  The  incapacity  must 
be  permanent  or  incurable,4  or  it  must  appear  that  the  impotent  party  refused 
to  submit  to  treatment  or  to  a  surgical  operation.5 

The  American  Statutes  Permitting  Annulment  for  Impotency  refer  by  fair  inference  or 
reasonable  construction  to  impotency  which  existed  prior  to  the  marriage  and 
is  incurable,  as  such  was  the  meaning  of  the  word  at  common  law.6 

3.  Incapacity  Subsequent  to  Marriage.  —  The  Incapacity  Must  Have  Existed  Prior  to 
Marriage,  and  must  be  such  as  to  have  prevented  the  consummation  of  the  mar- 
riage.  No  relief  will  be  granted  where  the  incapacity  arises  after  the  marriage.7 

4.  Party  Entitled  to  Relief.  —  The  impotent  party  who  contracts  marriage 
with  a  knowledge  of  the  incapacity  is  not  entitled  to  a  decree,  as  this  would 


v.  Morgan,  3  Phil.  Ecc.  325;  Deanew.  Aveling, 

1  Rob.  Ecc.  279;  B  n  v.  B  n,  1  Spinks 

248;  Anonymous,  89  Ala.  291,  18  Am.  St.  Rep. 
116;  Peipho  v.  Peipho,  88  111.  438;  G.  v.  G., 

33  Md.  401,  3  Am.  Rep.  183;  Kempf  v.  Kempf, 

34  Mo.  211. 

1.  Weakness,  Frigidity,  or  Latent  Incapacity 
of  Husband.  —  G.  v.  M.,  10  App.  Cas.  171; 
A.  v.  A.,  19  L.  R.  Ir.  403;  Stagg  v.  Edge- 
combe, 3  Sw.  &  Tr.  240;  F.  v.  D.,  4  Sw.  & 

Tr.  86. 

Hysteria  —  Nervousness  —  Absence  of  Structural 
Defect.  —  Where,  after  a  cohabitation  of  nearly 
three  years,  the  husband  was  unable  to  con- 
summate the  marriage  on  account  of  the  nerv- 
ous condition  and  hysteria  of  the  wife,  a  divorce 
was  granted  on  account  of  impotence,  although 
there  was  no  physical  or  structural  defect.  G. 
v.  G.,  L.  R.  2  P.  &  D.  287,  followed  in  H.  v.  P., 
L.  R.  3  P.  &  D.  126. 

2.  Barrenness  or  Sterility  Not  Impotency.  — 
Devanbagh  z>.  Devanbagh,  5  Paige  (N.  Y.)  554, 
28  Am.  Dec.  443.  See  also  Deane  v.  Aveling, 
1  Rob.  Ecc.  279. 

Sterility  of  a  woman  caused  by  a  surgical 
operation  and  the  removal  of  her  ovaries  does 
not  render  her  impotent,  at  least  where  the 
woman  made  a  frank  disclosure  to  the  best 
of  her  knowledge  before  marriage.  Wendel 
v.  Wendel,  30  N.  Y.  App.  Div.  447,  revers- 
ing (Supm.  Ct.  Spec.  T.)  22  Misc.  (N.  Y.) 
152. 

3.  Pregnancy  by  Another  at  Time  of  Marriage. 

—  Franke  v.  Franke,  (Cal.  1892)31  Pac.  Rep. 
571- 

4.  Incapacity  Must  Be  Incurable.  —  Anony- 
mous, 35  Ala.  226;  Ferris  v.  Ferris,  8  Conn. 
166;  Lorenz  v.  Lorenz,  93  111.  377;  Payne  v. 
Payne,  46  Minn.  467,  24  Am.  St.  Rep.  240; 
Bascomb  v.  Bascomb,  25  N.  H.  267;  Anony- 
mous, 10  W.  N.  C.  (Pa.-)  569;  Anonymous,  11 
W.  N.  C.  (Pa.)  479;  Roe  v.  Roe,  29  Pitlsb. 
Leg.  J.  (Pa.)  319. 

Where  the  impotency  of  the  husband  is  not 
congenital,  but  is  caused  by  masturbation,  and 
can  be  cured  by  treatment  and  self-control,  a. 
divorce  will  not  be  granted  where  the  sepa- 
ration did  not  occur  until  several  months 
after  marriage  and  there  is  no  evidence 
that  the  incapacity  is  permanent.  Stagg  v. 
Edgecombe,  3  Sw.  &  Tr.  240,  32  L.  J.  M. 
C.  153,  9  Jur.  N.  S.  698.  Contra,  Griffeth 
v.  Griffeth,  162  111.  362,  reversing  55  111.  App. 
474- 


5.  Refusal  to  Submit  to  Operation.  —  Where  it 

appeared  from  medical  testimony  that  the  im- 
potence of  the  woman  could  be  cured  by  a 
surgical  operation  at  no  great  risk  of  life,  and 
that  she  refused  to  submit  to  such  operation, 
a  decree  was  granted.  L.  v.  L.,  7  P.  D. 
16. 

In  Devanbagh  v.  Devanbagh,  6  Paige  (N. 
Y.)  175,  it  was  held  that  the  refusal  of  the  wife 
to  submit  to  an  operation  was  not  a  sufficient 
ground  to  warrant  a  decree  of  impotency,  as 
it  appeared  that  impotency  could  be  removed 
without  danger. 

When  Impotency  Incurable.  —  A  malformation 
which  cannot  be  removed  without  great  risk 
of  life,  and  only  by  a  surgical  operation  of 
doubtful  success,  is  incurable,  and  it  is  not 
necessary  for  the  petitioner  to  request  an  opera- 
tion.   W.  v.  H.,  2  Sw.  &  Tr.  240. 

6.  Statutes  Refer  to  Incurable  Impotency.  — 
Devanbagh  v.  Devanbagh,  6  Paige  (N.  Y.) 
175. 

For  a  review  of  New  York  statutes  relating 
to  impotency,  see  8  Abb.  N.  Cas.  (N.  Y.)  187, 
note. 

The  Term  "  Naturally  Impotent "  as  used  in 

the  divorce  statute  of  Illinois  denotes  an  in- 
curable impotency,  and  not  necessarily  a  nat- 
ural infirmity  existing  from  birth.  Griffeth  v. 
Griffeth,  162  111.  368,  affirming  on.  this  point  55 
111.  App.  474. 

Matrimonial  Incapacity, —  Under  a  statute 
permitting  a  divorce  "  where  either  party  is 
matrimonially  incapacitated  at  the  time  of 
marriage,"  a  husband  was  held  to  be  entitled 
to  a  divorce  where  the  wife  was  pregnant  by 
another,  and  the  husband  had  not  been  inti- 
mate with  her  before  marriage  and  was  not 
aware  of  her  condition.  Caton  v.  Caton,  6 
Mackey  (D.  C.)  309. 

The  New  York  code  provides  that  a  mar- 
riage may  be  annulled  where  "  one  of  the  par- 
ties was  physically  incapable  of  entering  into 
the  marriage  state."  Code  Civ.  Pro.,  §  1743. 
And  under  this  provision  it  was  held  that 
incapacity  was  disproved  by  the  birth  of  a  child 
following  the  marriage.  Reilly  v.  Reilly,  73 
H  un  (N.  Y.)  575. 

"  Physically  Incapacitated."  —  See  Impotency, 
vol.  16,  p.  3,  note. 

7.  Impotency  Arising  After  Marriage.  —  Bas- 
comb v.  Bascomb,  25  N.  H.  267;  Newell  v. 
Newell,  9  Paige  (N.  Y.)  25;  Norton  v.  Norton, 
2  Aik.  (Vt.)  188. 
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allow  him  to  take  advantage  of  his  own  wrong.1  In  one  instance,  however, 
a  decree  was  granted  to  a  husband  who  discovered  his  impotency  after 
marriage.2 

5.  Evidence  —  a.  Nature  of  Proof.  —  Nullity  suits  for  impotency  are 
rarely  prosecuted,  on  account  of  the  difficulty  of  producing  sufficient  evidence 
and  the  indelicacy  of  the  evidence.  But  the  indecency  of  the  evidence  will 
not  deter  the  court  from  granting  relief.3  The  evidence  must  be  clear  and 
convincing,4  and  not  based  upon  the  uncorroborated  testimony  of  the 
petitioner5  or  the  admissions  of  the  defendant.6  The  parties  may  introduce 
the  testimony  of  physicians  and  surgeons,7  and,  if  necessary,  the  court  may 
order  a  physical  examination.8 

b.  Burden  of  Proof.  —  The  burden  of  proof  is  upon  the  party  alleging 
the  impotency9  to  establish  not  only  that  the  impotency  existed  at  the  time 
of  marriage,  but  also  that  it  is  incurable.10 

c  Triennial  Cohabitation  —  Presumption  of  impotency.  —  It  was  a  rule  of 
the  canon  law,11  adopted  by  the  ecclesiastical  courts,  that  impotency  would  be 
presumed  if  the  woman  remained  a  virgin  after  three  years  of  cohabitation. 12 
This  was  merely  a  rule  of  presumption  where  evidence  was  not  clear  or  direct. 
If  there  was  sufficient  evidence  of  impotency  a  decree  was  granted  regardless 
of  the  period  of  cohabitation.13    The  rule  of  triennial  cohabitation  has  not 


1.  Impotent  Party  Not  Entitled  to  Relief.  —  In 
Norton  v.  Seion,  3  Phill.  Ecc.  147,  after  a  re- 
view of  the  decisions  and  of  commentaries  on 
the  canon  law,  it  was  held  that  a  husband 
could  not  maintain  a  n  ullity  suit  for  his  own 
impotency,  although  there  were  some  dicta 
to  the  contrary. 

A  decree  nisi  will  not  be  made  absolute  for 
nullity  of  marriage  by  reason  of  the  impotency 
of  the  husband,  where  the  application  to  make 
the  decree  absolute  is  made  by  the  husband 
and  resisted  by  the  wife,  as  the  statute  confers 
su:h  right  upon  the  petitioner  only.  Halfen 
v.  Biadington,  6  P.  D.  13. 

2.  A  Decree  May  Be  Granted  to  an  Impotent 
Husband  where  a  latent  impotency  was  dis- 
covered after  unsuccessful  attempts  to  con- 
summate the  marriage  and  the  wife  had 
deserted  on  account  of  the  impotency.  A.  v. 
A.,  19  L.  R.  Ir.  403. 

Sir  William  Wynne  expressed  the  opinion 
that  a  woman  mi^ht  institute  a  suit  for  nullity 
for  an  incapacity  in  herself,  and  if  the  proof 
showed  ihe  existence  of  such  incapacity  Ihe 
marriage  should  be  declared  void,  but  he  said 
nothing  of  knowledge  or  ignorance  at  the  lime 
of  the  mirriage.  His  opinion  was  doubted 
by  Sir  John  Nicholl.  See  Norton  v.  Seton,  3 
Phill.  Ecc.  147. 

3.  "  The  court  must  not  sacrifice  justice  to 
notions  of  delicacy  of  its  own."  Briggs  v. 
Morgan,  3  Phill  Etc  325. 

4.  Sufficiency  of  Evidence.  —  Stagg  v.  Edge- 
combe, 3  S,v.  &  Tr.  240;  M.  v.  C,  L.  R.  2  P. 
&  D.  414;  Lorenz  v.  Lorenz,  93  111.  376. 

That  the  virginity  of  the  wife  is  not  conclu- 
sive evidence  of  the  husband's  impotence,  see 
Sparrow  v.  Harrison,  3  Curt.  Ecc.  16,  affir?ned 
Harrison  v.  Harrison,  4  Moo.  P.  C.  96;  T.  v. 
D  .  L.  R.  1  P.  &  D.  127;  Stagg  v.  Edgecombe, 
3  Sw.  &  Tr.  240;  L.  v.  H.,  4  Sw.  &  Tr.  115. 

5.  Lorenz  v.  Lorenz,  93  III.  376. 

In  Christman  v.  Christman,  7  Pa.  Co.  Ct. 
595,  however,  a  divorce  was  granted  on  the 
uncorroborated  testimony  of  the  wife. 

6.  Sparrow  v.  Harrison,  3  Curt.  Ecc.  16. 


7.  Testimony  of  Physicians  and  Surgeons.  —  L. 

v.  H.,  4  Sw.  &  Tr.  115;  Newell  v.  Newell,  9 
Paige  (N.  V.)  25. 

8.  See  the  title  Inspection  and  Physical 
Examination,  vol.  16,  p.  819. 

For  procedure  in  such  cases  see  the  tille 
Marriage  (Annulment),  13  Encyc.  of  Pl. 
and  Pr.  882. 

9.  Burden  of  Proof.  —  Brown  v.  Brown,  1 
Hag.  Ecc.  523;  Welde  v.  Welde,  2  Lee  Ecc. 
578,  M.  v.  C,  L.  R.  2  P.  &  D.  414,  affirmed  in 
Cuno  v.  Cuno,  L.  R.  2  H.  L.  Sc.  300. 

10.  Lorenz  v.  Lorenz,  93  111.  376. 

11.  Presumption  from  Nonconsummation — Rule 
of  Canon  Law.  —  G.  v.  M.,  10  App.  Cas.  181, 
citing  Dec,  lib.  4,  tit.  15,  C.  5;  Corpus  Juris 
Canonici  (Richter,  1839)  680;  Ayiiffe's  Parergon 
(1726)  227;  Sanchez,  lib.  7,  dis.  ill. 

12.  Impotency  Presumed  After  Cohabitation  for 
Three  Years.  —  Deane  v.  Aveling,  1  Rob.  Ecc. 

279;  U  n  v.  F  s,  2  Rob.  Ecc.  614;  Briggs 

v.  Morgan,  3  Phill.  Ecc.  325 ;  Welde  v.  Welde,  2 
Lee  Ecc.  578;  Sparrow  v.  Harrison,  3  Curt. 
Ecc.  16;  Stagg  v.  Edgecombe,  3  Sw.  &  Tr.  240, 
9  Jur.  N.  S.  698;  M.  v.  H.,  3  Sw,  &  Tr.  517, 
sub  noiii.  Marshal  v.  Hamilton,  10  Jur.  N.  S. 
853,  33  L.  J.  M.  C.  159,  34  L.  J.  M.  C.  12; 
F.  v.  D.,  4  Sw.  &  Tr.  86,  sub  nom.  D.  v.  F., 
11  Jur.  N.  S.  307;  A.  v.  B.,  L.  R.  1  P.  &  D. 
559;  G.  v.  G..  L.  R.  2  P.  &  D.  287;  S.  v.  A.,  3 
P.  D.  75;  A.  v.  B.,  1  Spinks  12,  sub  nom.  N.  v. 
M.,  2  Rob.  Ecc.  625,  sub  nom.  Anonymous,  17 
Jur.  628,  22  Eng.  L.  &  Eq.  637. 

13.  Period  of  Cohabitation  Not  Material  if  Evi- 
dence Sufficient.  —  G.  v.  M.,  10  App.  Cas.  171; 
Greenstreel  v.  Cumyns,  2  Phill. Ecc.  10;  B.  v. 
B.,  Ir.  R.  9  Eq.  551.  See  also  U.  v.  F.,  2  Rob. 
Ecc.  614. 

Where  the  impotency  arose  from  malforma- 
tion proof  of  triennial  cohabitation  was  not 
required.  Welde  v.  Welde,  2  Lee  Ecc.  578; 
Deane  v.  Aveling,  1  Rob  Ecc.  279;  Briggs  v. 
Morgan,  3  Phill.  Ecc.  325. 

In  Scotland  the  rule  of  three  years'  cohabita- 
tion is  noi  required,  but  only  a  sufficient  time  to 
establish  the  fact  of  impotency  is  necessary.  A. 
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been  adopted  in  the  United  States.1  But  there  must  be  proof  of  cohabitation 
for  a  sufficient  length  of  time  to  demonstrate  that  a  latent  impotency  is 
incurable.3 

6.  When  Decree  Denied  —  a.  INSINCERITY  OF  PETITIONER  —  Improper  Motives. 

—  The  ecclesiastical  courts  usually  scrutinized  the  motives  of  the  petitioner  and 
denied  relief  if  the  real  ground  of  complaint  was  something  other  than  a  fail- 
ure to  consummate  the  marriage.  A  decree  of  nullity  was  denied  where  the 
circumstances  indicated  that  the  suit  was  prosecuted  to  secure  property  rights 
or  to  avoid  payment  of  the  wife*s  debts,3  and  not  on  account  of  a  failure  to 
consummate  the  marriage.4  As  evidence  of  the  sincerity  of  the  petitioner 
the  courts  will  take  into  consideration  the  delay  before  instituting  proceedings 
and  the  age  of  the  parties.5 

b.  Delay  and  Acquiescence.  —  In  the  ecclesiastical  courts,  the  fact  that 
the  petitioner  had  delayed  suit  for  a  period  greatly  exceeding  three  years  was 
considered  a  circumstance  tending  to  show  insincerity  and  creating  a  doubt  as 
to  the  sufficiency  of  the  evidence.6 

Period  of  Delay.  —  No  particular  period  of  time  has  been  fixed  by  the  court 
as  being  a  bar  to  the  proceedings.7  The  decision  of  the  court  is  based  upon 
the  circumstances  of  each  case  as  explained  by  the  parties.8  In  some  states  of 
the  Union  the  decisions  of  the  ecclesiastical  courts  have  been  followed,9  but 


v.  B,,  r  Spinks  12,  sub  nam.  N  r  v.  M  e, 

2  Rob.  Ecc.  625,  sub  nom.  Anonymous,  17  Jur. 
628,  22  Eng.  L.  &  Eq.  637.  See  also  discussion 
in  C.  B.  v.  A.  B.,  12  Sc.  Sess.  Cas.  (4th  ser.)  36, 
and  G.  v.  M.,  10  App.  Cas.  171. 

Misunderstanding  of  Rule. —  In  some  cases  it 
appears  that  the  rule  of  presumption  was  an 
absolute  rule  requiring  three  years'  cohabita- 
tion in  all  cases  as  a  condition  precedent  to  a 
decree  except  where  there  was  sufficient  evi- 
dence of  malformation.  Aleson  v.  Aleson,  2 
Lee  Ecc.  576;  Lewis  v.  Lewis  [cited  in  Welde 
v.  Welde,  2  Lee  Ecc.  579];  Grimbaldston  v. 
Anderson  [cited  in  Norton  v.  Seton,  3  Phill. 
Ecc.  147]. 

Suspending  Decree  —  Renewal  of  Cohabitation. 

—  In  Marshall  v.  Hamilton,  3  Sw.  &  Tr.  592, 
33  L.  J.  M.  C.  159,  34  L.  J.  M.  C.  12,  10 
L.  T.  N.  S.  787,  11  L.  T.  N.  S.  317,  on  the 
trial  the  evidence  of  impotency  was  not  suffi- 
cient, and  the  court  suspended  the  decree  be- 
cause the  cohabitation  of  the  parties  had  not 
continued  for  three  years.  On  rehearing  it 
was  proved  that  the  marriage  was  not  con- 
summated after  a  further  cohabitation  of  thirty 
days.  The  respondent  making  no  appearance, 
a  decree  of  nullity  was  granted. 

Where  there  was  some  corroboration  of  the 
wife's  testimony  a  decree  was  granted  on  the 
ground  of  the  latent  impotency  of  the  hus- 
band, although  the  cohabitation  had  continued 
but  seventeen  months.  F.  v.  D.,  4  Sw.  &  Tr. 
86,  D.  v.  F.,  11  Jur.  N.  S.  307. 

Where  the  impotency  of  the  husband  results 
from  evil  habits  and  may  be  cured  by  treat- 
ment and  self  restraint,  a  cohabitation  of  two 
months  is  not  sutficient  to  prove  thai  such 
weakness  is  incurable  or  that  the  defendant 
may  not  abandon  such  habits.  Stagg  v. 
Edgecombe,  3  Sw.  &  Tr.  240,  9  Jur.  N.  S.  698. 

1.  United  States  —  Not  Required.  —  Griffeth  v. 
Griffelh,  162  111.  368,  reversing  55  III.  App.  474; 
Merrill  v.  Merrill,  126  Mass.  228;  Keith  v. 
Keith,  Wright  (Ohio)  518. 

In  som  states  the  statute  of  limitations  re- 
quires that  the  action  be  brought  within  two 


years.  See  generally  the  title  Limitation  of 
Actions,  ante,  p.  136. 

2.  See  the  preceding  notes. 

3.  Insincerity  —  Suit  to  Secure  Property  or 
Support.  —  M.  v.  C,  L.  R.  2  P.  &  D.  414; 
Castleden  v,  Castleden,  9  H.  L.  Cas.  186. 

4.  M.  v.  B.,  3  Sw.  &  Tr.  550;  W.  v.  R.,  1  P. 
D.  405.  But  see  a  criticism  of  the  above  de- 
cisions as  harsh  and  unjust,  in  G.  v.  M.,  10 
App.  Cas.  171. 

5.  See  infra,  this  subsection.  Delay  and 
Acquiescence  ;  Age  of  Parties. 

6.  Lapse  of  Time  —  Delay  Creating  Suspicion.  — 
Briggs  v.  Morgan,  3  Phil.  Ecc.  325;  Norton  -v. 
Seton,  3  Phill.  Ecc.  147;  E.  v.  T.,  3  Sw.  &  Tr. 
312;  T.  v.  D.,  L.  R.  1  P.  &  D.  127;  M.  v.  C, 
L.  R.  2  P.  &  D.  414,  L.  R.  2  H.  L.  Sc.  300; 
Langevin  v.  Barrette,  4  Rev.  Leg.  160. 

7.  No  Particular  Period  of  Time  a  Bar  —Circum- 
stances of  Each  Case  Govern.- — Harris  v.  Ball 
[cited  in  Norton  v.  Seton,  3  Phill.  Ecc.  147]; 
Cuno  v.  Cuno,  L.  R.  2  H.  L.  Sc.  300;  T.  v.  D., 
L.  R.  1  P.  &  D.  127;  W.  v.  R.,  1  P.  D.  405;  S. 
v.  A.,  3  P.  D.  72;  M.  v.  D.,  10  P.  D.  75:  G.  v. 
M.,  10  App.  Cas.   171 ;    Anonymous,  Deane 

Ecc.  295;    B  n  v.  B  n,  1  Spinks  248: 

B  n  v.  M  e,  2  Rob.  Ecc.  5P0;  M.  v.  B., 

3  Sw.  &  Tr.  550. 

8.  Instances  of  Delay  Held  to  Bar  Action.  —  In 
the  case  of  a  husband  a  delay  of  seven  years 
was  held  to  be  a  bar.  Guest  v.  Shipley,  2 
Hag.  Cons.  321. 

In  the  case  of  a  wife  a  delay  of  twenty-one 
years  after  separating  from  her  husband  and 
twenty-five  years  from  the  marriage  (H.  v.  C, 
1  Sw.  &  Tr.  605,  affirmed  Castleden  v.  Castle- 
den, 9  H.  L.  Cas.  186),  or  a  delay  of  eight 
years  followed  by  separation  for  the  husband's 
cruelty,  F.  v.  D.,  L.  R.  1  P.  &  D.  127,  was 
held  to  constitute  a  bar. 

9.  United  States  Decisions  Based  on  Ecclesiasti- 
cal Law.  —  Where  the  husband  delayed  until 
thirteen  years  after  the  marriage  and  several 
years  after  the  wife  had  become  insane,  the 
delay  was  held  to  be  too  great.  Peipho  v. 
Peipho,  88  111.  438. 
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in  many  of  the  states  the  period  of  time  within  which  the  suit  must  be  brought 
has  been  fixed  by  statute.1 

c.  Age  of  Parties.  —  Where  the  parties  were  of  such  an  age  at  the  time 
of  marriage  that  they  could  not  have  been  actuated  by  the  usual  motives 
of  marriage,  but  must  have  sought  only  support  and  companionship,  the 
courts  decline  to  grant  a  decree  for  impotency.8 

7.  Defenses — Recrimination  and  Condonation.  —  The  nullity  suit  for  impo- 
tency  proceeds  upon  the  theory  that  the  marriage  is  voidable  and  that  no 
marriage  obligations  exist.  The  fact  that  the  plaintiff  has  been  guilty  of  a 
cause  for  divorce  is  therefore  no  defense  to  this  suit.3 

8.  Effect  of  Marriage  —  Void  or  Voidable  —  Ecclesiastical  Law  —  Marriage  Voidable. 
—  According  to  the  ecclesiastical  law,  which  forms  a  part  of  the  common  law 
in  the  United  States,  the  physical  incapacity  or  impotency  of  one  of  the 
parties  rendered  the  marriage  voidable.  The  validity  of  such  a  marriage  was 
not  subject  to  attack  by  other  parties.  Impotency  was  a  mere  physical  defect, 
and  although  a  ground  for  annulment,  could  be  waived  by  acquiescence  and 
delay.4 

Statutes  Relating  to  Marriage  and  Divorce.  —  The  statutes  sometimes  classify 
impotency  as  a  ground  for  divorce,  and  in  some  states  as  a  ground  for  annul- 
ment of  marriage,  but  the  marriage  of  an  impotent  party  is  regarded  as  void- 
able 5  unless  the  statute  expressly  declares  it  to  be  void.6 

V.  Status  and  Civil  Condition  of  Parties  —  1.  Infancy  —  Minority  —  Age 
of  Consent.  —  At  common  law  a  marriage  of  an  infant  under  seven  years  of  age 
was  void.  But  marriages  of  infants  more  than  seven  years  old  but  under  the 
age  of  consent,  which  was  fixed  at  fourteen  years  for  boys  and  twelve  years 
for  girls,  were  merely  voidable  and  subject  to  disaffirmance  or  ratification.7 

2.  Slavery  —  a.  Incapacity  to  Consent.  —  A  valid  marriage  could  not 
exist  between  slaves  because  they  could  not  make  a  valid  contract  and  because 
the  duties  of  slaves  were  incompatible  with  those  of  husband  and  wife.8 

So  where  the  husband,  after  cohabiting  for  4.  Marriage  Voidable  —  Not  Open  to  Attack  by 

nearly  five  years  with  his  wife,  delayed  suit  Others.  —  A.  v.  B.,  L.  R.  I  P.  &  D.  559. 

for  nearly  two  years  after  the  act  allowing  di-  5.  Smith  v.  Morehead,  6  Jones  Eq.  (59  N. 

vorce  for  this  cause,  and  after  suit  brought  for  Car.)  360. 

his  wife's  board,  during  a  separation  caused  6.  Statute  Declaring  Marriage  Void  for  Impo- 

by  domestic  difficulties  not  connerted  wilh  the  tency. —  In  New  Jersey  an  action  cannot  be 

alleged  ground  of  divorce.    Shafto  v.  Shafto,  maintained  on  a  promise  to  marry  made  by  an 

28  N.  J.  Eq  34.  impotent  person,  as  the  statute  permitting  di- 

A  delay  of  three  years,  explained  by  the  fact  vorce  for  impotency  (now  Gen.  Stat.  1895,  p. 

that  the  husband  had  conscientious  scruples  1267,  §  4)  declares  that  "  all  marriages  in  such 

about  obtaining  a  divorce  on  this  ground,  case  shall  be  invalid  from  the  beginning,  and 

which  were  removed  by  a  decision  of  the  absolutely  void."    Gulick  v.  Gulick,  41  N.  J. 

ecclesiastical  tribunal  of  the  church  of  which  L.  13. 

both  were  members,  was  held  not  fatal.    G.  7.  As  to  Infants'  Marriages,  see  the  title  In- 

v.  G.,  33  Md.  401,  3  Am.  Rep.  183.  fants,  vol.  16,  pp.  263-265. 

1.  See  (he  slatutes  of  the  various  states.  As  to  Consent  of  Parents,  and  License,  see  infra, 

2.  Age  of  Parties.  —  W  v.  H.,  2  Sw.  &  Tr.  this  title,  Statutory  Regulations. 

240;  W.  v.  R.,  1  P.  D.  405;  Shafto  v.  Shafto,  As  to  Penalties  for  Marriages  Without  Consent 

28  N.  J.  Eq.  34;  Fulmer  v.  Fulmer,  13  Phila.  of  Parents,  see  infra,  this  title,  Civil  and  Crim- 

(Pa.)  166,  36  Leg.  Int.  (Pa.)  193.  inal  Liability  jor  Illegal  Marriage. 

No  particular  age  was  fixed  by  the  ecclesias-  Minor  Representing  Himself  of  Age  of  Consent 

tical  courts  as  a  bar  to  the  suit.    W.  v.  H.,  2  — Estoppel.  —  A  marriage  of  a  minor  without 

Sw.  &  Tr.  240.  the  consent  of  his  parents  may  be  annulled  on 

3.  Recrimination.  —  Taverner  v.  Ditchford,  his  petition  for  want  of  age,  although  he  has 
33  L.  J.  M.  C.  105.  induced  a  woman  to  marry  him  by  falsely 

In  W.  v.  H.,  2  Sw.  &  Tr.  240,  and  Anony-  claiming  that  he  is  of  the  age  of  consent  and 

mous,  Deane  Ecc.  295,  the  defense  of  cruelty  therefore  that  the  consent  of  his  parents  is  not 

and  adultery  was  stricken  out  as  immaterial  necessary.    An  infant  incapable  for  want  of 

where  the   validity  of  the  marriage  was  in  age  to  enter  into  a  valid  contract  of  marriage 

issue.  is  incapable  also  to  estop  himself  by  a  felse 

A  Deed  of  Separation  Is  Not  a  Bar  to  a  Suit  for  declaration  of  age  to  assert  that  his  marriage 

Divorce  ou  the  Ground  of  Impotency,  as  (he  male-  is  invalid.    Eliot  v.  Eliot,  81  Wis.  295. 

ing  of  such  a  deed  does  not  operate  as  a  8.  Incapacity  of  Slaves.  —  "  It  was  an  inflexi- 

condonation  or  as  an  acquiescence  in  the  situa-  ble  rule  of  the  law  of  African  slavery,  wherever 

tion.    G.  v.  G.,  33  Md.401,  3  Am.  Rep.  183.  it  existed,  that  the  slave  was  incapable  of 
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b.  Validity  of  Marriage  —  void  or  voidable.  —  The  customary  slave  mar- 
riage was  not  governed  by  the  rules  of  law  applicable  to  the  marriage  or 
divorce  of  free  persons.1  It  was  for  most  purposes  a  nullity,2  yet  it  was 
recognized  as  a  lawful  concubinage,  subject  to  the  superior  rights  of  the  master 
and  the  general  policy  of  the  law  of  slavery.  It  was  not  a  void  marriage, 
as  it  could  be  ratified  after  the  removal  of  the  disability  by  emancipation.3 
The  slave  marriage  was  voidable,4  and  in  this  respect  resembled  the  voidable 
marriages  of  infants  and  lunatics.5 

c.  Repudiation  After  Emancipation  —  Divorce.  —  During  slavery  the 
customary  slave  marriage  could  be  assumed  and  repudiated  at  will.  After 
emancipation  the  marriage  could  be  repudiated  without  a  decree  of  divorce, 
and  the  parties  could  enter  into  a  valid  marriage  with  others.6 

d.  Ratification  After  Emancipation — New  Marriage.  —  Generally  the 
slave  marriage  could  be  ratified  by  a  continuance  of  cohabitation  as  husband 


entering  into  any  contract,  not  excepting  the 
contract  of  marriage."  Hall  v.  U.  S.,  92  U. 
S.  27.  See  also  Malinda  v.  Gardner,  24 
Ala.  719;  Howard  v.  Howard,  6  Jones  L. 
(51  N.  Car.)  235;  and  ihe  title  Slaves  and 
Slavery. 

In  Massachusetts,  in  1705,  slaves  were,  by 
special  slatute,  permitted  to  marry,  and  it  ap- 
pears from  subsequent  records  that  their 
banns  were  published  like  those  of  white  per- 
sons. Such  marriages  were  treated  as  valid, 
and  in  order  to  dissolve  them  a  divorce  seems 
to  have  been  necessary.  Oliver  v.  Sale,  Quincy 
(Mass  )  30,  note. 

Effect  of  Slave  Marriages.  —  The  marriage  of 
slaves  was  a  quasi  marriage.  Their  children 
were  not  regarded  as  bastards,  but  as  legiti- 
mate and  capable  of  inheriting  from  their 
parents.  Infidelity  between  married  slaves 
was  a  mere  moral  offense,  punishable  by 
stripes.  Stikes  v.  Swanson,  44  Ala.  633; 
Haden  v.  Ivey,  51  Ala.  381.  But  see  contra, 
Cantelou  v.  Doe,  56  Ala.  519. 

Slaves  cohabiting  as  husband  and  wife  were 
permitted  to  testify  for  and  against  each  other. 
See  the  title  Witnesses. 

1.  Andrews  v.  Page,  3  Heisk.  (Tenn.)  653. 

2.  Slave  Marriage  Null  for  Most  Purposes  — 
Alabama.  —  Smith  v.  State,  9  Ala.  990;  Ma- 
linda v.  Gardner,  24  Ala.  719;  Cantelou  v. 
Doe,  56  Ala.  519. 

Mississippi.  —  Reed  v.  Mosely,  76  Miss.  1; 
Hereford  v.  Rabb,  (Miss.  1896)  19  So.  Rep. 
201;  Andrews  v.  Simmons,  68  Miss.  732. 

North  Carolina.  —  State  v.  Samuel,  2  Dev.  & 
B.  L.  (19  N.  Car.)  177;  Howard  v.  Howard,  6 
Jones  L,  (51  N.  Car.)  235;  State  v.  Taylor, 
Phil.  L.  (61  N.  Car.)  508. 

South  Carolina.  —  Knox  v.  Moore,  41  S.  Car. 
355- 

Texas.  —  Timmins  v.  Lacy,  30  Tex.  116. 

In  Maryland,  the  Act  of  1777,  c.  12,  which 
prohibited  ministers  of  the  gospel  from  pub- 
lishing the  banns  or  celebrating  matrimony 
between  servants  or  a  servant  and  a  free  per- 
son, without  consent  of  the  master,  did  not 
render  such  prohibited  marriage  void,  but  sub- 
jected the  minister  himself  10  a  fine.  Jones 
v.  Jones,  45  Md.  144. 

3.  See  infra,  this  subsection,  Ratification 
After  Emancipation. 

That  a  slave  marriage  did  not  admit  of 
ratification   by   continued   cohabitation,  see 


Howard  v.  Howard,  6  Jones  L.  (51  N.  Car.) 

235. 

4.  See  infra,  this  subsection,  Repudiation 
After  Emancipation. 

In  Louisiana  and  Tennessee,  apparently,  a 
slave  marriage  could  not  be  repudiated. 
Girod  v.  Lewis,  6  Mart.  (La.)  559;  Brown  n. 
Chealham,  91  Tenn.  97 

5.  Compared  to  Marriages  of  Infants  and  Luna- 
tics.—  Butler  v.  Butler,  161  111.  451. 

6.  Slave  Marriage  Repudiated  After  Emancipa- 
tion.—  Johnson  v.  Johnson,  45  Mo.  ^95;  State 
v.  Taylor,  Phill.  L.  (61  N.  Car.)  508." 

Divorce  During  Slavery.  —  The  parties  to  a 
slave  marriage  might  repudiate  the  marriage 
or  divorce  themselves  at  will,  and  after 
emancipation  enter  into  a  valid  marriage. 
Pierre  v.  Fontenette,  25  La.  Ann.  617;  Mc- 
Dowell v.  Sapp,  39  Ohio  St.  558. 

But  in  Tennessee  slaves  could  not  repudiate 
their  marriage  without  the  consent  of  iheir 
masters.    Brown  v.  Cheatham,  91  Tenn.  97. 

Where  two  slaves  lived  together  as  man  and 
wife  for  some  years,  and  before  his  emanci- 
pation the  man  was  married  to  anoiher  slave 
woman,  with  whom  he  lived  after  his  emanci- 
pation and  after  the  passage  of  an  act  declar- 
ing slave  marriages  valid,  it  was  held  that 
his  second  marriage  was  valid  and  could  not 
be  repudiated  by  him.  Knox  v.  Moore,  41  S. 
Car.  355. 

Slave  Marriages  Not  Repudiable. —  In  Louisi- 
ana the  doctrine  was  that  a  contract  of  mar- 
riage, legal  and  valid  by  the  consent  of  the 
master  and  the  moral  assent  of  the  slave,  was 
dormant  during  slavery,  but  from  the  moment 
of  freedom  produced  all  the  effects  which  result 
from  such  a  contract  among  free  persons. 
Girod  v.  Lewis,  6  Mart.  (La.)  559,  followed 
in  Pierre  xi.  Fontenette  25  La.  Ann.  617,  and 
Pearce's  Succession,  30  La.  Ann.  1168.  It  ap- 
pears, then,  that  such  a  marriage  could  not 
be  repudiated,  but  was  rendered  binding  by 
emancipation  ipso  facto. 

In  Tennessee  the  parties  to  a  slave  marriage 
could  not  after  emancipation  annul  it  and 
contract  a  different  marriage.  Brown  v. 
Cheatham,  91  Tenn.  97.  See  also  Andrews  v. 
Page,  3  Heisk.  (Tenn.)  668  [overruling  Mc- 
Reynolds  v.  State,  5  Coldw.  (Tenn.)  18,  which 
held  that  slave  marriages  were  capable  of 
ratification  or  repudiation  upon  emancipation]; 
Wallace  v.  Godfrey,  42  Fed.  Rep.  812. 
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and  wife  after  emancipation.1  No  formal  marriage  or  declaration  of  marriage 
was  necessary  to  render  the  marriage  valid,  unless  the  statute  declared  such 
marriage  void  for  failure  to  comply  with  the  requirements  of  the  act  relating 
to  slave  marriages.3 

e.  Curative  Acts  Declaring  Slave  Marriages  Valid.  —  In  many  of 
the  states  where  slavery  formerly  existed,  the  marriages  of  slaves  and  persons 
of  color  where  the  parties  were  living  together  after  emancipation  have  been 
declared  valid  by  constitutional  provisions  and  acts  of  the  legislature.  By 
such  laws  all  such  marriages  were  rendered  valid,  and  the  children  of  such 
marriage  were  legitimated  without  a  formal  marriage  after  emancipation.3 
These  curative  acts  did  not  validate  all  of  the  slave  marriages,  but  applied 
only  to  those  existing  at  the  time  of  emancipation  or  at  the  date  of  the  act.4 
In  some  instances  the  act  included  all  colored  persons,  no  matter  how  or  when 
their  freedom  was  acquired.5 


1.  Cohabitation  After  Emancipation.  —  Girod  v. 
Lewis,  6  Mart.  (La  )  55g;  Jones  v.  Jones,  36 
Md.  447,  11  Am.  Rep.  505;  Reed  v.  Mosely,  76 
Miss.  1;  Johnson  v.  Johnson,  45  Mo.  595; 
Schivarz  7/.  Allen,  (Tex.  Civ.  App.  1896)  37  S. 
W.  Rep.  986;  Cumby  v.  Henderson,  6  Tex. 
Civ.  App.  519,  holding  that  where  slaves  con- 
tinued living  together  as  husband  and  wife 
after  emancipation  their  marriage  became 
valid  although  they  separated  five  months 
thereafter.  Such  marriage  was  valid  although 
they  were  not  living  together  at  the  time  of 
the  aioplion  of  the  Texas  Constitution  of  1869 
declaring  valid  all  slave  marriages  where  the 
husband  and  wife  lived  together  until  one  died, 
or  where  they  were  living  together  at  the  time 
of  adaption  of  the  constitution. 

A  Continuance  of  Cohabitation  After  a  Curative 
Act  has  laken  effect  is  proof  of  affirmance  of 
the  marriage  without  a  formal  marriage  after 
emancipation.   Clemeni  v.  Riiey,  33  S.  Car.  66. 

2.  Failure  to  Comply  with  Act  Validating  Mar- 
riage of  Slaves. —  In  Kentucky,  where  slaves 
continued  to  live  together  after  their  emanci- 
pation, but  failed  to  make  a  declaration  that 
they  had  been  living  and  desired  to  continue 
living  together  as  husband  and  wife,  as  re- 
quired by  the  act  validating  the  marriage  of 
slaves,  such  marriage  was  held  to  be  void. 
Estill  v.  Rogers,  1  Bush  (Ky.)  62;  Stewart  v. 
Munchandler,  2  Bush  (Ky.)  278. 

In  North  Carolina  the  failure  of  the  husband 
and  wife,  who  were  formerly  slaves,  to  go  be- 
fore the  county  clerk  or  a  justice  of  the  peace 
and  acknowledge  themselves  to  be  husband 
and  wife,  as  required  by  the  Act  of  1866  vali- 
dating marriages  between  slaves,  was  held  to 
constitute  a  misdemeanor,  but  not  to  render 
their  marriage  void.  State  v.  Adams,  65  N. 
Car.  537;  State  v.  Whitford,  86  N.  Car.  636; 
Long  v.  Barnes,  87  N.  Car.  329;  Jones  v.  Hog- 
gard,  108  N.  Car.  178;  Erwin  v.  Bailey,  123 
N.  Car.  628.  Compare  Howard  v.  Howard,  6 
Jones  L.  (51  N.  Car.)  235,  holding  that  a  slave 
marriage  was  not  rendered  legal  so  as  to  legit- 
imize the  children,  by  continued  cohabitation 
between  the  man  and  woman  after  emancipa- 
tion. Only  a  solemnization  according  to  law 
afier  their  freedom  could  make  their  marriage 
valid.  This  case  was  decided  in  1858,  while 
slavery  was  an  existing  institution. 

In  Renfrow  v.  Renfrow,  60  Kan.  277.  it  was 
held  that  a  failure  to  comply  with  a  similar 
law  in  Missouri  did  not  render  a  slave  marriage 


void.  Such  marriage  became  valid  upon  a 
continuance  of  the  marriage  relation  after 
emancipation  under  circumstances  from  which 
a  common-law  marriage  could  be  inferred. 

3.  Curative  Acts  Confirming  Slave  Marriages  — 
Alabama.  —  McConico  v.  State,  49  Ala.  6; 
Jackson  v.  State,  53  Ala.  472;  Cantelou  v. 
Doe.  56  Ala.  519;  Washington  v.  Washington, 
69  Ala.  281. 

Arkansas.  — Scoggins  v.  State,  32  Ark.  205; 
Gregley  v.  Jackson,  38  Ark.  487. 

Georgia.  —  Comer  v.  Comer,  91  Ga.  314; 
Means  v.  State,  99  Ga.  205;  Williams  v.  State, 

67  Ga.  260;  Kirk  v.  State,  65  Ga.  159. 
Illinois.  —  Lewis  v.  King,  180  111.  259. 
Kentucky.  —  Estill  v.  Rogers,  1  Bush  (Ky.) 

62;  Dowd  v.  Hurley,  78  Ky.  260;  Brown  v. 
McGee,  12  Bush  (Ky.)428;  Whitesides  v.  Allen, 
11  Bush  (Ky.)  23;  Scott  v.  Lairamore,  (Ky. 
1895)  32  S.  W.  Rep.  172. 

Mississippi.  —  Andrews  v.  Simmons,  68  Miss. 
732;  Reed  v.  Mosely,  76  Miss.  1. 

New  York.  — Overseers  of  Poor  v.  Overseers 
of  Poor,  20  Johns.  (N.  Y.)  1;  Minor  v.  Jones, 
2  Redf.  (N.  Y.)  289;  Jackson  v.  Lervev,  5  Cow. 
(N.  Y.)  397. 

North  Carolina.  —  State  v.  Adams,  65  N. 
Car.  537;  Long  7j  Barnes,  87  N.  Car.  329; 
State  v.  Whitford,  86  N.  Car.  636;  Jones  v. 
Hoggard,  108  N.  Car.  178;  State  v.  Melton, 
120  N.  Car.  591. 

South  Carolina.  —  Davenport  v.  Caldwell,  10 
S.  Car.  317;  State  v.  Whaley,  10  S.  Car.  500; 
Clement  v.  Riley,  33  S.  Car.  66;  Knox  v. 
Moore,  41  S.  Car.  355;  Myers  v.  Ham,  20  S. 
Car.  522. 

Tennessee. — Brown  v. Cheatham,  91  Tenn.  97. 

Texas.  —  Livingston  v.  Williams,  75  Tex. 
653;  Hill  v.  Fairfax,  38  Tex.  220;  McKnight 
v.  State,  6  Tex.  App.  158;  Steward  v.  State,  7 
Tex.  App.  326. 

Virginia. —  Scott  v.  Raub,  88  Va.  721; 
Fitchett  v.  Smith,  78  Va.  524;  Francis  v. 
Francis,  31  Gratt.  (Va.)  283. 

4.  Marriages  Terminated  Before  Emancipation 
Not  Included.  —  Cantelou  v.  Doe,  56  Ala.  519; 
Scoggins  v.  State,  32  Ark.  205;  Brown  v.  Mc- 
Gee, 12  Bush  (Ky.)  428;  Andrews  v.  Simmons, 

68  Miss.  732;  Jones  v.  Hoggard,  108  N.  Car. 
178;  Knox  v.  Moore,  41  S.  Car.  355;  Brown  v. 
Cheatham,  91  Tenn.  97. 

5.  Scott  v.  Raub,  88  Va.  721;  Francis  v. 
Francis,  31  Gratt.  (Va.)  283. 

Where  a  Slave  Lived  with  Two  Women  at  the 
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3.  Intermarriage  of  Races  —  a.  Statutes  Prohibiting  Intermarriage 
—  Marriage  of  Whites  with  Negroes  or  Mulattoes.  —  In  most  of  the  states  the  intermar- 
riage of  whites  with  negroes  or  mulattoes1  is  prohibited  by  statutes  declaring 
such  marriages  void  2  and  making  them  criminal  offenses,3  and  usually  such 
laws  cannot  be  evaded  by  marriage  in  a  state  or  country  where  the  parties 
have  no  domicil.4 

b.  VALIDITY  OF  STATUTES  —  Fourteenth  Amendment  —  Civil  Eights  Bill.  — 
Such  statutes  were  not  annulled  by  the  Fourteenth  Amendment  to  the  Con- 
stitution of  the  United  States  5  nor  by  the  subsequent  adoption  of  similar 
provisions  in  state  constitutions.6    The  provisions  of  the  Civil  Rights  Bill 


Time  of  Emancipation  and  failed  to  select  either 
of  them  as  his  wife,  butcontinued  to  live  with 
the  two  women  as  his  reputed  wives,  it  was 
held  that  no  marriage  existed  and  the  curative 
act  had  no  application.  Means  v.  State,  99 
Ga.  205. 

But  where  a  slave,  after  emancipation, 
married  one  of  two  reputed  wives,  such  mar- 
riage was  held  to  be  valid  although  he  con- 
tinued to  cohabit  with  both  of  them.  Comer 
v.  Comer,  91  Ga.  314. 

No  Formal  Marriage  Was  Necessary  After  the 
Passage  of  an  Act  Declaring  Valid  the  Marriage 
of  Persons  of  Color  if  the  parties  continued  to 
live  together  as  husband  and  wife,  as  such  an 
act  put  an  end  to  the  concubinage  and  ren- 
dered the  marriage  of  slaves  as  valid  as  if  they 
had  always  been  free  and  had  been  legally 
married.    Williams  v.  State,  67  Ga.  260. 

The  Texas  Constitution  of  1869,  art.  12,  §  27, 
rendered  valid  the  marriage  of  all  persons  who 
were  formerly  held  in  bondage,  where  they  con- 
tinued to  live  together  as  husband  and  wife 
when  the  constitution  was  adopted.  The 
adoption  of  a  new  constitution  in  1876  did  not 
affect  the  validity  of  marriages  which  had 
been  validated  by  the  prior  constitution. 
Steward  v.  State,  7  Tex.  App.  326;  Webb  v. 
State,  24  Tex.  App.  165. 

The  New  York  Act  of  1809  declaring  the 
marriage  of  slaves  to  be  valid  and  their  chil- 
dren legitimate  was  retrospective,  and  legalized 
all  marriages  and  births  of  slaves  before  as 
well  as  after  its  passage.  Jackson  v.  Lervey, 
5  Cow.  (N.  Y.)  397. 

A  marriage  between  slaves,  contracted  in 
Virginia  before  their  emancipation  and  with 
the  consent  of  their  masters  and  according  to 
the  custom  of  marriage  among  slaves,  will  be 
held  to  be  valid  in  New  York  although  not 
valid  in  Virginia.  Minor  v.  Jones,  2  Redf. 
(N.  Y.)  289. 

In  North  Carolina,  under  the  Act  of  1845,  a 
free  person  of  color  could  not  contract  a  valid 
marriage  with  a  slave  without  the  consent  of 
the  master.  State  v.  Roland,  6  Ired.  L.  (28  N. 
Car.)  241. 

1.  Marriage  of  White  Person  to  Negro  or 
Mulatto  Forbidden  — Alabama.  —  Hoover  v. 
State,  59  Ala.  57. 

Indiana.  —  Barkshire  v.  State,  7  Ind.  389, 
65  Am.  Dec.  738. 

Maine.  —  Bailey  v.  Fiske,  34  Me.  77. 

Massachusetts.  —  Medway  v.  Needham,  16 
Mass.  157,  8  Am.  Dec.  131. 

North  Carolina.  —  State  v.  Fore.  I  Ired.  L. 
(23  N.  Car.)  378;  State  v.  Hooper,  5  Ired.  L. 
(27  N.  Car.)  201;  State  v.  Walters,  3  Ired. 


L.  (25  N.  Car.)  455;  State  v.  Kennedy,  76  N. 
Car.  251,  22  Am.  Rep.  683;  State  v.  Melton, 
Busb.  L.  (44  N.  Car.)  49. 

Tennessee. —  State  v.  Brady,  9  Humph. 
(Tenn.)  74. 

Texas.  —  Honey  v.  Clark,  37  Tex.  686;  Old- 
ham v.  Mclver,  49  Tex.  556;  Bonds  v.  Foster, 
36  Tex.  68;  Frasher  v.  State,  3  Tex.  App.  264, 
30  Am.  Rep.  131. 

Virginia.  —  Kinney  v.  Com.,  30  Gratt.  (Va.) 
858,  32  Am   Rep.  690. 

In  Louisiana  the  marriage  of  a  male  of 
mixed  blood  to  a  free  woman  of  color  was  not 
prohibited  by  theCivil  Codeof  1825.  Icrtier's 
Succession,  51  La.  Ann.  1562. 

2.  Statute  Declaring  Marriage  Void.  —  Under 
a  statute  declaring  that  "  marriage  cannot  be 
contracted  between  a  white  person  and  a 
negro,  mulatto,  or  person  of  mixed  blood  to 
the  third  generation,  inclusive,"  the  maniage 
of  a  white  person  and  a  negro  of  mixed  blcod 
of  the  third  generation  is  void.  Carter  v. 
Montgomery,  2  Tenn.  Ch.  216.  See  also  the 
statutes  of  the  various  states. 

In  Minvielle's  Succession,  15  La.  Ann.  342, 
it  was  held  that  a  marriage  between  a  free 
white  person  and  a  free  person  of  color,  in  vio- 
lation of  Civ.  Code  La.  in  force  in  i860,  art. 
95,  was  absolutely  void,  and  might  be  disre- 
garded by  either  party  .without  a  decree  of 
annulment;  and  such  marriage  might  be 
attacked  collaterally  and  in  any  action  in 
which  it  was  set  up  against  the  parties. 

See  Civ.  Code  La.,  art.  94,  for  the  present 
statutory  provision. 

Estoppel  to  Deny  Validity  of  Marriage.  —  In  a 
suit  for  permanent  alimony,  wheie  the  hus- 
band had  lived  with  his  wife  for  a  number  of 
years  and  reared  a  family  of  children  by  her 
and  secured  an  act  of  the  General  Assembly 
declaring  their  marriage  to  be  valid,  he  was 
estopped  to  claim  that  such  marriage  was  void 
because  the  wife  had  one-eighth  or  more  of 
negro  blood  in  her  veins.  Dillon  v.  Dillon, 
60  Ga.  204. 

3.  See  the  title  Miscegenation. 

4.  See  infra,  this  title,  Foreign  Alarricges — 
Conflict  of  Laws. 

5.  Fourteenth  Amendment.  —  See  the  title 
Constitutional  Law,  vol.  6,  p.  967. 

6.  Similar  Provisions  in  State  Constitutions.  — 
State  v.  Hairston,  63  N.  Car.  451;  Scott  v. 
Slate,  39  Ga.  321,  holding  that  an  act  prohibit- 
ing the  intermarriage  of  white  persons  and 
persons  of  African  descent  is  not  in  conflict 
with  the  provision  of  the  Georgia  Constitution 
that  "  the  social  status  of  the  citizen  shall 
never  be  the  subject  of  legislation." 
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are  not  in  conflict  with  such  statutes,  as  the  prohibition  is  against  both  races 
and  confers  no  special  privileges  upon  either  race.1 

C.  MULATTOES  —  PERSONS  OF  MIXED  BLOOD  —  Degree  of  Intermixture.  —  Such 
statutes  are  construed  to  apply  to  persons  of  mixed  blood.  Usually  a  per- 
son having  but  one-eighth  negro  blood  has  been  held  to  be  a  white  person.3 
The  particular  degree  of  intermixture  is  sometimes  fixed  by  such  statutes 
or  by  similar  statutes  imposing  disabilities  upon  persons  of  mixed  blood.3 
In  the  construction  of  such  statutes  much  will  depend  upon  the  definition  of 
the  words  "  negro,"  "mulatto,"  "  person  of  color,"  etc.4 

d.  Intermarriage  of  Whites  and  Indians.  —  The  marriage  of  a  white 
person  to  an  Indian  is  valid  if  in  conformity  to  the  law  of  the  place  or  to  the 
customs  of  the  Indian  tribe,5  unless  such  marriage  is  prohibited  by  statute.6 

4.  Consanguinity  and  Affinity  —  a.  Ecclesiastical  and  Common  Law.  — 
The  intermarriage  of  persons  nearly  related  by  birth  or  marriage  was  pro- 
hibited by  the  ecclesiastical  and  the  common  law.  Such  prohibition  was 
derived  from  the  eighteenth  chapter  of  Leviticus,  as  construed  and  enlarged 
by  the  canon  law.  The  ecclesiastical  law  was  not  based  upon  a  literal  inter- 
pretation of  Leviticus,  but  contained  some  additional  instances  supposed  to 
have  been  within  the  spirit  of  the  Levitical  law.7 

statutes  of  Henry  viil.  —  By  various  statutes  of  Henry  VIII.,  the  intermar- 
riage of  certain  relatives  was  prohibited  and  declared  void.8    It  is  not  clear 

mulatto  is  a  person  begotten  between  a  white 
and  a  black  person.  An  act  prohibiting  mar- 
riage between  a  white  person  and  a  mulatto 
does  not  prohibit  the  marriage  of  a  white  per- 
son with  the  issue  of  a  white  person  and  a 
mulatto.    Medway  v.  Natick,  7  Mass.  88. 

4.  See  Black,  vol.  4,  p.  576;  Colored  Peo- 
ple, vol.  6,  p.  213;  Mulatto;  Negro;  and  the 
title  Miscegenation. 

5.  Marriage  According  to  Indian  Custom  Valid 
if  Not  Prohibited  by  Law.  —  Austin  First  Nat. 
Bank  v.  Shaipe,  12  Tex.  Civ.  App.  223,  See 
also  the  title  Indians,  vol.  16,  p  214,  note  1. 

6.  Marriage  Specially  Prohibited  by  Statute 
Void.  —  In  re  Walker,  (Ariz.  1896)46  Pac.  Rep. 
67;  Kelley  v.  Kitsop  County,  5  Wash.  521; 
Matter  of  Wilbur,  8  Wash.  35,  40  Am.  St.  Rep. 
886,  14  Wash.  242. 

7.  Interpretation  of  Levitical  Law.  —  It  seems 
that  the  interpretation  put  upon  the  Levitical 
law  by  the  church  was  not  literal,  but  included 
instances  which  were  presumed  to  be  within 
a  fair  interpretation  of  the  law,  such  as  a  mar- 
riage with  a  daughter,  and  also  a  marriage 
with  the  wife's  sister.  In  Butler  v.  Gastrin, 
Gilb.  Eq.  156,  it  was  said:  "  When  we  con- 
sider who  are  prohibited  to  marry  by  the  Le- 
vitical law  we  must  not  only  consider  the 
mere  words  of  the  law  itself,  but  what,  from 
a  just  and  fair  interpretation,  may  be  deduced 
from  it." 

8.  Prohibited  Degrees.  —  The  statutes  on  this 
subject  of  the  reign  of  Henry  VIIL  and  of  the 
subsequent  reigns  to  and  including  that  of 
Elizabeth  are  very  complicated,  and  it  is  not 
easy  to  ascertain  which  remained  in  force.  25 
Hen.  VIIL,  c.  22,  and  28  Hen.  VIII  ,  c.  7, 
contain  tables  of  the  prohibited  degrees. 
These  tables  are  given  in  Harrisons'.  Burwell, 
Vaugh.  206,  2  Vent.  9.  A  table  of  the  pro- 
hibited degrees  as  published  by  Archbishop 
Parker  in  1563  will  be  found  in  2  Burns  Ecc. 
L.  442,  and  4  id.  659,  also  in  the  Canons  of  1603 
in  Gibson's  Codex  414.  The  various  statutes 
of  Henry  VIIL  and  suosequent  reigns  were 


1.  Statutes  Not  in  Conflict  with  Civil  Eights 

Bill  —  United  States.  —  Ex  rel.  Hobbs,  I  Woods 
(U.  S.)  537;  State  v.  Tutty,  41  Fed.  Rep.  753. 

Alabama.  —  Green  v.  Stale,  58  Ala.  igo,  29 
Am.  Rep.  739,  overruling  Burns  v.  State,  48 
Ala.  195,  17  Am.  Rep.  34. 

Indiana  — State  v.  Gibson,  36  Ind.  389,  10 
Am.  Rep.  42. 

North  Carolina.  —  State  v.  Hairston,  63  N. 
Car.  451;  State  v.  Reinhardt,  63  N.  Car.  547. 

Tennessee.  —  Lonas  v.  State,  3  Heisk.  (Tenn.) 
287. 

Texas.  —  Frasher  v.  State,  3  Tex.  App.  263, 
30  Am.  Rep.  131. 

Civil  Bights  Bill  Not  Applicable  to  Marriage. 
— "  Marriage  is  not  a  contract  protected  by 
the  Constitution  of  the  United  States,  or  within 
the  meaning  of  the  Civil  Rights  Bill.  *  *  * 
It  is  a  civil  status,  left  solely  by  the  Federal 
Constilution  and  the  laws  to  the  discretion  of 
the  slates,  under  their  general  power  to  regu- 
late their  domestic  affairs."  Frasher  v.  State, 
3  Tex.  App.  276,  30  Am.  Rep.  131. 

Article  95  of  the  former  Civil  Code  of  Louisi- 
ana prohibiting  the  marriage  of  free  white  per- 
sons with  slaves  or  free  people  of  color  was 
annulled  by  the  Civil  Rights  Bill,  the  sixth 
article  of  the  Constitution  of  the  United  States, 
and  the  state  Constitution  of  1864,  lit.  1,  art.  1. 
Hart  v.  Hoss,  26  La.  Ann.  90. 

2.  A  Person  Having  but  One-eighth  Negro  Blood 
is  to  be  considered  a  white  person  within  the 
meaning  of  the  act  prohibiting  intermarriage 
of  the  races.    Bailey  v.  Fiske,  34  Me.  77. 

3.  Descendants  of  a  Negro  to  the  Fourth  Genera- 
tion, Inclusive,  are  persons  of  color  within  a 
statute  which  prohibits  marriages  between 
white  persons  and  persons  of  color,  and  this 
although  one  ancestor  of  each  generation  may 
hive  been  a  white  person.  State  v.  Watters, 
3  Ired.  L  (25  N.  Car.)  455.  See  also  State  v. 
Melton,  Busb.  L.  (44  N.  Car.)  49.  And  see 
Colored  People,  vol.  6,  p.  213. 

Marriage  to  Mulatto.  —  The  issue  of  a  white 
person  and  a  mulatto  is  not  a  mulatto,  as  a 
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whether  these  statutes  were  repealed  by  the  statute  32  Henry  VIII.,  c.  38, 
declaring  lawful  the  marriage  of-all  persons  "  not  prohibited  by  God's  law  to 
marry."  1  Such  portions  of  these  statutes  as  were  not  repealed  became  apart 
of  the  common  law  of  the  American  states.2 

b.  CONSANGUINITY  —  Degrees  Prohibited.  —  The  prohibited  degrees  of  con- 
sanguinity, or  relationship  by  birth,3  were  the  first,  second,  and  third  degrees 
as  computed  by  the  civil  law.  The  intermarriage  of  uncles  and  nieces  or 
aunts  and  nephews  w^s  prohibited,  as  such  persons  are  related  within  the 
third  degree.4 

c.  AFFINITY — Degrees  Prohibited. — -The  prohibited  degrees  of  affinity  or 
relationship  by  marriage  5  were  also  the  first,  second,  and  third  degrees  as 
computed  by  the  civil  law.  This  included  the  deceased  wife's  sister,6  the 
daughter  of  the  deceased  wife's  sister,7  the  daughter  of  the  deceased  wife  by 
a  former  husband,8  the  grandfather's  brother's  wife,9  and  the  deceased 
husband's  brother.10 

Affinity  Terminated  at  Dissolution  of  Marriage.  —  The  affinity  continues  with  the  mar- 
riage which  created  it,  and  terminates  upon  the  death  of  one  of  the  parties,11 


examined  in  the  cases  of  Taylor  v.  Wing,  2 
Sw.  &  Tr.  278,  7  Jur.  N.  S.  737,  and  Reg.  v. 
Chad  wick,  11  Q.  B.  205,  63  E.  C.  L.  205. 

1.  In  Taylor  v.  Wing,  2  Sw.  &  Tr.  278,  7 
Jur.  N.  S.  737,  the  conclusion  was  reached 
that  statutes  25  Hen.  VIII.,  c.  22,  and  28  Hen. 
VIII,,  c.  7,  were  repealed,  and  had  not  been 
revived,  and  that  the  statute  32  Hen.  VIII.,  c. 
38,  "  gives  the  rule  by  which  we  are  to  judge 
whether  parties  may  lawfully  marry  or  not; 
and  that  rule  is'  that  all  persons  be  lawful 
that  be  not  prohibited  by  God's  law  to  marry; 
and  that  no  reservation  or  prohibiiion,  God's 
law  except,  shall  trouble  or  impeach  any  mar- 
riage without  the  Levitical  degrees.'  " 

In  Reg.  v.  Chadwick,  11  Q.  B.  205,  63  E.  C. 
L.  205,  the  conclusion  was  reached  that  in 
interpreting  ihe  statute  32  Hen.  VIII.,  c.  38, 
the  lists  of  prohibiied  degrees  contained  in 
the  slatutes  25  Hen.  VIII.,  c.  22,  and  28  Hen. 
VIII.,  c.  7  (which  lists  are  practically  identical), 
must  be  consulted  in  order  to  ascertain  what 
marriages  are  contrary  to  God's  law.  See  also 
Brook  v.  Brook,  g  H.  L.  Cas.  225. 

2.  32  Hen.  VIII.  took  effect  July  1,  154.0. 
Stat.  5  &  6  Wm.  IV.  Declaring  Marriages  Void. — 

Slat.  5  &  6  Win.  IV.,  c.  54,  declared  all  mar- 
riages contracted  thereafter  in  violation  of  the 
statutes  to  be  absolutely  void,  but  the  act  was 
too  late  to  become  a  part  of  the  common  law 
in  the  United  States.  Brook  v.  Brook,  9  H.  L. 
Cas.  193;  Harrison  v.  State,  22  Md.  468,  85 
Am.  Dec.  658;  Sutton  v.  Warren,  10  Met. 
(Mass.)  451. 

3.  See  Consanguinity,  vol.  6,  p.  662. 

4.  Marriage  of  Uncle  and  Niece.  —  Woods  v. 
Woods,  2  Cart.  Ecc.  516;  Burgess  v.  Burgess, 

1  Hag.  Cons.  384;  State  v.  Brown,  47  Ohio  St. 
102,  21  Am.  St.  Rep.  790;  Bowers  v.  Bowers, 
10  Rich.  Eq.  (S.  Car.)  551,  73  Am.  Dec.  99; 
State  v.  Dana,  59  Vt.  614;  State  v.  Pennington, 
41  W.  Va.  5gg. 

Marriage  of  Aunt  and  Nephew.  —  State  v.  Gui- 
ton,  51  La.  Ann.  155. 

The  method  of  computing  degrees  was  to 
count  from  one  person  to  the  nearest  common 
ancestor,  and  from  such  ancestor  to  the  other 
person,  counting  one  degree  to  each  person. 

2  Black.  Com.  207. 

5.  See  Affinity,  vol.  1,  p.  911. 


6.  Marriage  to  Deceased  Wife's  Sister  Void.  — 

Worthy  v.  Watkinson,  2  Lev.  254;  Reg.  v. 
Chadwick,  n  Q.  B.  205,  63  E.  C.  L.  205; 
Andrews  v.  Ross,  14  P.  D.  15. 

The  term  "  prohibited  degrees"  as  used  in 
the  statute  5  &  6  Wm.  IV.  (1835)  refers  to  the 
degrees  declared  by  the  statute  28  Hen.  VIII., 
c.  7,  §  11,  to  be  prohibited  by  "  God's  law." 
The  quesiion  where  the  marriage  of  the  de- 
ceased wife's  sister  was  prohibited  is  not  to  be 
determined  by  the  construction  of  the  English 
version  of  the  Bible,  but  by  the  early  statutes 
and  decisions.  Reg.  v.  St.  Giles  in  the  Fields, 
11  Q.  B.  173,  63  E.  C.  L.  173. 

7.  Marriage  to  Daughter  of  Deceased  Wife's 
Sister  Void.  —  Ellerton  v.  Gastrell,  1  Comyns 
318;  Denny  v.  Ashwell,  1  Stra.  53;  Clement  v. 
Beard,  5  Mod.  448;  Worthy  v.  Watkinson,  2 
Lev.  254. 

8.  Daughter  of  Deceased  Wife  by  Former  Hus- 
band.—  Blackmore  v.  Brider,  2   Phill.  Ecc. 

359- 

Stepfather  and  Stepdaughter,  Stepmother  and 

Stepson,  are  related  by  affinity.  See  Inxest, 
vol.  16,  p  137. 

9.  Marriage  of  Grandfather's  Brother's  Wife  Not 
Prohibited.  —  Harrison  v.  Burwell,  Vaugh.  241. 

10.  Deceased  Husband's  Brother.  —  Aughtie  v. 
Aughtie,  1  Phill.  Ecc.  201. 

Affinity  Created  by  Sexual  Intercourse  Without 
Marriage.  —  According  to  the  canon  law  the 
relationship  of  affinity  was  created  by  an 
agreement  to  marry  or  by  sexual  intercourse 
without  marriage.  See  William  de  Chad- 
worth's  case,  30  Edw.  I.,  Co.  Lilt.  2350.  And 
this  rule  was  declared  in  the  statute  28  Hen. 
VIII.,  c.  7.  See  Taylor  v.  Wing,  2  Sw.  &  Tr. 
278,  7  Jur.  N.  S.  737,  where,  after  reviewing 
all  the  statutes  relating  to  marriage,  it  was 
held  that  28  Hen.  VIII.,  c.  7,  was  repealed 
and  that  the  affinity  created  by  sexual  inter- 
course with  the  wife's  mother  before  marriage 
to  the  wife  did  not  render  the  marriage  void. 

11.  Affinity  Terminated  by  Death  of  One  of  Mar- 
ried Parties.  —  Bigelow  v.  Sprague,  140  Mass. 
425;  Paddock  v.  Wells,  2  Barb.  Ch.  (N.  Y.) 
331;  Carman  v.  Newell,  1  Den.  (N.  Y.)  26; 
Cain  v.  Ingham,  7  Cow.  (N.  YO478;  Foot  v. 
Morgan,  1  Hill  (N.  Y.)  654;  Johnson  v.  State, 
20  Tex.  App.  609,  54  Am.  Rep.  535. 
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leaving  the  survivor  free  to  marry  the  relative  of  the  deceased.1 

Deceased  Wife's  Sister.  —  An  exception  to  the  above  rules  exists  in  England 
with  reference  to  a  deceased  wife's  sister,  and  a  marriage  with  such  a  person 
is  absolutely  void.2 

d.  Relationship  of  Half  Blood.  —  The  prohibition  extends  toper- 
sons  related  by  half  blood  as  well  as  to  cases  where  the  relationship  is  by 
whole  blood,  so  that  it  has  been  held  in  England  that  for  a  man  to  marry  the 
daughter  of  the  half  sister  of  his  deceased  wife  is  incestuous.3 

e.  Relationship  of  Illegitimate  Child.  —  In  computing  the  degrees 
of  relationship  the  ecclesiastical  courts  held  that  the  relationship  to  an  illegiti- 
mate child,  whether  by  consanguinity  or  by  affinity,  was  the  same  as  that  to 
legitimate  children,  they  being  from  the  same  parents  and  of  common  blood.4 
Statutes  in  the  United  States  are'  construed  in  conformity  to  this  law.  The 
fact  that  one  of  the  parties  was  born  out  of  wedlock  is  not  material  in  com- 
puting the  degrees  of  relationship.5  The  statutes  now  generally  specify  the 
particular  relationships  within  which  marriages  are  prohibited,  so  that  it  is  not 
necessary  to  compute  the  degrees  of  relationship.6 

/.  Effect  of  Marriage  Contrary  to  Statute.  —  Marriages  made 
within  the  prohibited  degrees  were  formerly  held  to  be  voidable  only,  and 
they  could  be  attacked  directly  only  during  the  lifetime  of  the  parties.7  In 
England,  however,  in  1835,  such  marriages  were  declared  to  be  absolutely 
void,8  and  this  seems  to  be  the  general  tendency  in  the  United  States.  The 
earlier  American  cases  held  that  such  marriages  were  voidable  merely,9  while 
the  later  statutes  seem  to  regard  them  as  absolutely  void.10 

1.  Survivor  May  Marry  Relative  of  Deceased. 

—  In  Blodgett  v.  Brinsmaid,  9  Vt.  27,  the  court 
said,  by  way  of  dictum:  "  The  relationship 
by  consanguinity  is,  in  its  nature,  incapable  of 
dissolution,  but  the  relationship  by  affinity 
ceases  with  the  dissolution  of  the  marriage 
which  produced  it.  Therefore,  though  a  man 
is,  by  affinity,  brother  to  his  wife's  sister,  yet 
upon  the  death  of  his  wife  he  may  lawfully 
marry  her  sister.  Such  i=  the  law  of  this  state, 
whatever  may  be  the  statute  of  Hen.  VIII." 

2.  The  Marriage  of  a  Man  with  His  Deceased 
Wife's  Sister  is  dsclared  by  the  statute  28  Hen. 
VIII. ,  c.  7,  to  be  within  ihe  prohibited  degrees, 
and  such  marriage  is  rendered  utterly  void  by 
the  statute  5  &  6  Wm.  IV.,  c.  54.  The  statute 
28  Hen.  VIII.,  c.  7,  is,  as  we  have  seen,  re- 
pealed, but  its  declarations  are  renewed  in  28 
Hen.  VIII.,  c.  16,  and  32  Hen.  VIII.,  c.  38. 
Brook  v.  Brook,  9  H.  L.  Cas.  193,  affirming  3 
Smale  &  G.  481 ;  Fan  ton  v.  Livingston,  3  Macq. 
H.  L.  497;  Andrews  v.  Ross,  14  P.  D.  15.  See 
also  supra,  this  subsection.  Ecclesiastical  and 
Common  Laiv,  notes. 

Deceased  Wife's  Sister  of  Half  Blood.  —  Mar- 
riage with  a  deceased  wife's  sister  of  the  half 
blood  is  void,  and  it  may  be  so  declared  on  an 
application  for  letters  of  administration  for  the 
man's  estate.  Mette  v.  Mette,  1  Sw.  &  Tr. 
416. 

Former  Virginia  Statutes. — -See  the  title  In- 
cest, vol.  16,  p.  136,  note  7. 

3.  Reg.  v.  Brighton,  1  B.  &  S.  447,  101  E. 
C.  L.  447- 

Uncle  and  Niece  of  Half  Blood  —  Incest.  —  See 

the  title  Incest,  vol.  16,  p.  137. 

4.  Prohibited  Degrees  Include  Illegitimate 
Children. —  Reg.  v.  Brighton,  1  B.  &  S.  447, 
101  E.  C.  L.  447;  Hains  v.  Jeff  ell,  I  Ld.  Raym. 
68,  also  Haines  v.  Jescott,  5  Mod.  168;  Horner 
v.  Liddiard,  1  Hag.  Cons.  337. 


5.  Natural  Children  Are  Within  the  Statutes 

denning  the  degrees  within  which  marriage  is 
prohibited.    Morgan  v.  State,  11  Ala.  289. 

And  that  illegitimate  relatives  may  be  guilty 
of  incest,  see  the  title  Incest,  vol.  16,  p.  137. 

6.  In  several  states  the  marriage  of  first  cou- 
sins is  prohibited.  See  the  title  Incest,  vol. 
16,  p.  137,  note  4,  and  see  also  the  statutes  of 
the  various  states  given  in  1  Stimson's  Am. 
Stat.  Law,  §  6111,  subdiv.  4. 

7.  Effect  of  Canonical  Impediments.  —  Elliott  v. 
Gurr,  2  Ph ill.  Ecc.  16.  See  also  Bowers  v. 
Bowers,  10  Rich.  Eq.  (S.  Car.)  551,  73  Am. 
Dec.  99. 

8.  Stat.  5  &  6  Wm.  IV.  —  Brook  v.  Brook,  9 
H.  L.  Cas.  233. 

9.  Marriages  Within  Forbidden  Degrees  Held 
Voidable  Only  —  Illinois.  —  Bonham  v.  Badg- 
ley,  7  111.  622. 

Indiana.  — Adkins  v.  Holmes,  2  Ind.  197. 
Kentucky.  —  Stevenson  v.  Gray,  17  B.  Mon. 
(Ky.)  215. 

Maryland.  —  Harrison  v.  State,  22  Md.  468, 
85  Am.  Dec.  658  (see  Act  i860,  c.  271). 

Massachusetts.  —  Sutton  v.  Warren,  10  Met. 
(Mass.)  451. 

JVew  Jersey.  —  Boylan  v.  Deinzer,  45  N.  J. 
Eq.  485. 

Pennsylvania.  —  Parker's  Appeal,  44  Pa.  St. 
309;  Walter's  Appeal,  70  Pa.  St.  392. 

South  Carolina.  —  Bowers  v.  Bowers,  10 
Rich.  Eq.  (S.  Car.)  551,  73  Am.  Dec.  99. 

10.  Statutes. — Many  of  the  states  represented 
by  the  cases  in  the  last  note  have  adopted 
new  statutes  since  these  cases  were  decided, 
which  have  apparently  rendered  the  marriages 
prohibited  void  instead  of  voidable.  See  for 
instance  Slat.  Ky.  (1804),  §  2096;  Civ.  Stat.  S. 
Car.  (1893),  §  2157;  and  see  generally  1  Stim- 
son's Am.  Stat.  Law,  §  6112. 

In  Louisiana  when  a  marriage  is  declared 
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5.  Prior  Marriage  Undissolved  —  a.  Validity  of  Second  Marriage.  — 
As  polygamy  is  not  permitted  by  law,  and  as  marriage  constitutes  a  union  of 
a  man  and  woman  for  life,  it  follows  that  so  long  as  the  marriage  relation 
exists  neither  party  is  competent  to  contract  another  marriage.  A  subse- 
quent marriage  contracted  while  a  prior  marriage  exists  is  absolutely  void, 
and  its  invalidity  may  be  established  in  any  proceeding,  direct  or  collateral, 
either  during  the  lifetime  or  after  the  death  of  one  or  both  of  the  parties.1 

Belief  that  Prior  Marriage  Had  Been  Dissolved  —  Good  Faith  of  Parties.  —  So  long  as 
the  prior  marriage  exists,  a  second  marriage  is  not  rendered  valid  by  the  fact 
that  it  was  contracted  in  good  faith,  or  by  the  fact  that  one  of  the  parties 
believed  that  the  prior  marriage  had  been  dissolved  by  death  2  or  divorce.3 
The  good  faith  of  the  parties  will  only  constitute  a  defense  to  an  indictment 
for  bigamy,'*  or  by  statute  in  some  states  it  will  render  the  issue  of  the  void 
second  marriage  legitimate.5 

b.  Marriage  After  Void  Divorce  —  want  of  jurisdiction.  —  A  divorce 
which  is  void  for  want  of  jurisdiction  does  not  dissolve  the  marriage  relation, 
and  a  subsequent  marriage  by  either  of  the  parties  is  void  and  bigamous 
although  contracted  in  good  faith.6    This  is  true  where  the  divorce  was 

void  it  produces  its  legal  effect  with  respect  to 
the  properly  and  children,  if  it  has  been  con- 
tracted in  good  faith.  Buissiere's  Succession, 
41  La.  Ann.  218;  Rev.  Civ.  Code  La.  (1900), 
arts.  117,  118. 

In  Pennsylvania,  perhaps,  these  marriages  are 
still  merely  voidable.  Parker's  Appeal,  44 
Pa.  St.  309;  Walter's  Appeal,  70  Pa.  St.  392. 

In  New  Hampshire  il  has  been  held  that  in- 
cestuous marriages  between  cousins  were  void 
without  any  decree  of  divorce  or  other  legal 
process.  Haves  v.  Rovvlins,  68  N.  H.  191. 
See  also  Blaisdell  v.  Bickum,  139  Mass.  250, 
construing  the  New  Hampshire  statutes. 

1.  Prior  Marriage  Undissolved  ■ —  Subsequent 
Marriage  Void  —  England.  —  Riddlesden  v. 
Wogin,  Cro.  Eliz.  858;  Heming  v.  Price,  12 
Mod.  432. 

United  States.  —  Patlerson  v.  Gaines,  6  How. 
(U.  S.)  550. 

Alabama.  —  Martin  v.  Martin,  22  Ala.  86. 

Arkansas.  —  Jones  v.  Jones,  28  Ark.  19. 

California.  —  Graham  v.  Bennet,  2  Cal.  503. 

Colorado.  —  Poole  v.  People,  24  Colo.  510. 

Georgia.  —  Wilson  v.  Allen,  108  Ga.  275. 

Illinois.  — ■  Reeves  v.  Reeves,  54  111.  333; 
Cartwright  v.  McGovvan,  121  III.  388,  2  Am. 
St.  Rep.  105;  Gordon  v.  Gordon,  141  111.  160, 
33  Am.  St.  Rep.  294;  Brown  v.  Brown,  142 
111.  409. 

Indiana. —  Janes  v.  Janes,  5  Blackf.  (Ind.) 
141;  Tefft  v.  Tefft,  35  Ind.  44. 

Iowa.  —  Drummond  v.  Irish,  52  Iowa  41. 

Kentucky.  —  Strode  v.  Strode,  3  Bush  (Ky.) 
227,  96  Am.  Dec.  211. 

Louisiana.  —  Monnier  v.  Contejean,  45  La. 
Ann.  419;  Taylor's  Succession,  39  La.  Ann. 
823;  Lutenbacher  v.  Loscher,  37  La.  Ann.  831. 

Massachusetts. — Glass  v.  Glass,  114  Mass. 
563;  Moors  v.  Moors,  121  Mass.  232;  Adams 
v.  Adams,  154  Mass.  290. 

Michigan.  —  Peel  v.  Peet,  '2  Mich.  464. 

Mississippi.  —  Smart  v.  Whaley,  6  Smed.  & 
M.  (Miss.)  308. 

Missouri.  —  Pain  v.  Pain,  37  Mo.  App.  no. 

New  Jersey.  — Zule  v.  Zule,  I  N.  J.  Eq.  96; 
Applegate  v.  Applegate,  45  N.  J.  Eq.  116; 
Dare  v.  Dare,  52  N.  J.  Eq.  195;  Friesner  v. 
Symonds,  46  N.  J.  Eq.  521. 


New  York.  —  Gall  v.  Gall,  114  N.  Y.  log; 
Oram  v.  Oram,  3  Redf.  (N.  Y.)  300;  William- 
son v.  Parisien,  1  Johns.  Ch.  (N.  Y.)  389;  Val- 
leau  v.  Valleau,  6  Paige  (N.  Y.)  207:  Appleton 
v.  Warner,  51  Barb.  (N.  Y.)  270;  Blinks  v. 
Blinks,  (N.  Y.  Super.  Ct.  Spec.  T.)  5  Misc.  (N. 
Y.)  193. 

North  Carolina.  —  Ward  v.  Bailey,  118  N. 
Car.  55;  Gathings  v.  Williams,  5  Ired.  L.  (27 
N.  Car.)  487,  44  Am.  Dec.  49. 

Ohio.  —  Smith  v.  Smith,  5  Ohio  St.  32. 
Pennsylvania.  —  Kenley  v.  Kenley,  2  Yeates 
(Pa.)  207;  Heffner  v.  Heffner,  23  Pa.  St.  104; 
Thomas  v.  Thomas,  124  Pa.  St.  646;  Clark's 
Estate,  173  Pa.  St.  451. 

Tennessee.  —  Moore  v.  Moore,  102  Tenn.  148. 
Vermont. — Barney  v.  Cuness,  68  Vt.  51; 
Morrill  v.  Palmer,  68  Vt.  I. 

2.  Belief  that  Prior  Marriage  Was  Dissolved  by 
Death  Immaterial. —  Glass  v.  Glass,  114  Mass. 
563;  Pain  v.  Pain,  37  Mo.  App.  no;  Gall  v. 
Gall,  114  N.  Y.  109;  Thomas  v.  Thomas,  124 
Pa.  St.  646.  See  the  title  Bigamy,  vol.  4, 
p.  40. 

3.  Belief  that  Prior  Marriage  Was  Dissolved  by 
Divorce.  —  Wilson  v.  Allen,  108  Ga.  275;  Brown 
v.  Brown,  142  111  409;  Teter  v.  Teter,  88  Ind. 
494;  While  v.  White,  105  Mass.  325.  7  Am. 
Rep.  526;  Graves  v.  Graves,  108  Mass.  314; 
Moors  v.  Moors,  121  Mass.  232;  Pratt  v.  Pratt, 
157  Mass.  503.  See  also  the  title  Bigamy,  vol. 
4,  p.  41. 

4.  Valleau  v.  Valleau,  6  Paige  (N.  Y.)  207. 
See  the  title  Bigamy,  vol.  4,  p.  40. 

5.  Void  Marriage  in  Good  Faith  —  Statute  De- 
claring Issue  Legitimate.  —  Harris  v.  Harris,  85 
Ky.  49;  Glass  v.  Glass,  114  Mass.  563;  Gall  v. 
Gall,  114  N.  Y.  109. 

A  marriage  void  because  of  a  prior  marriage 
is  not  rendered  voidable  by  a  statutory  pro- 
vision declaring  the  children  to  be  legitimate 
where  either  party  "shall  have  contracted 
such  void  marriage  in  the  reasonable  belief 
that  such  disability  did  not  exist,"  as  such 
provision  relates  solely  to  the  legitimacy  of 
the  children.    Teter  v.  Teter,  88  Ind.  494. 

6.  Divorce  Void  for  Want  of  Jurisdiction  — 
Subsequent  Marriage  Void  —  Louisiana.  —  Smith 
v.  Smith,  43  La.  Ann.  1140. 
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obtained  in  another  state  where  neither  of  the  parties  was  domiciled,1  or  where 
there  was  fraud  in  the  showing  of  jurisdiction  or  residence  of  the  parties.2 

Divorce  Obtained  by  Fraud  —  Validity  of  Subsequent  Marriage.  —  A  divorce  obtained 
by  fraud  is  void  when  the  fraud  affects  the  jurisdiction  of  the  court.3  The 
decree  may  be  vacated  for  fraud  although  one  of  the  parties  has  entered  into 
a  second  marriage,4  and  the  issue  of  such  marriage  will  be  rendered  illegiti- 
mate.5 But  the  decree  will  not  be  vacated  for  fraud  after  unreasonable 
acquiescence  or  delay,  and  pending  an  application  to  vacate  the  decree  the 
second  marriage  is  merely  voidable.  After  a  reasonable  time  for  such  appli- 
cation the  marriage  becomes  valid.6 

c.  Marriage  Before  Divorce  in  Effect  — (i)  Pending  Appeal.  —  A 
decree  of  divorce  a  vinculo  renders  both  parties  competent  to  marry  again 
unless  the  divorce  statutes  provide  otherwise.7  Where  the  statutes  provide 
that  neither  party  shall  be  capable  of  contracting  marriage  with  a  third  per- 
son pending  appeal  or  the  time  allowed  for  appeal,  a  second  marriage  during 
such  time  is  void.8    But  where  the  statute  merely  declares  such  marriage 


Massachusetts.  —  Adams  v.  Adams,  154 
Mass.  290. 

Michigan.  —  People  v.  Dowell,  25  Mich.  247, 
12  Am.  Rep.  260;  Waldo  v.  Waldo,  52  Mich.  94. 

New  York.  —  Kerr  v,  Kerr,  41  N.  V.  272; 
Vischer  v.  Vischer,  12  Barb.  (N.  Y.)  640;  Brad- 
shaw  v.  Heath.  13  Wend.  (M.  Y.)  407. 

Ohio.  —  Van  Fossen  v.  State,  37  Ohio  St.  317, 
41  Am.  Rep.  507. 

Wisconsin.  — St.  Sure  v.  Lindsfelt,  82  Wis. 
346,  33  Am.  St.  Rep.  50. 

See  also  the  title  Divorce,  vol.  9,  p.  748. 

A  wife,  whose  domicil  was  in  England,  pro- 
cured a  divorce  in  Iowa,  where  she  had  resided 
for  more  than  two  years.  The  husband,  whose 
domicil  was  in  England  and  who  had  never 
been  in  Iowa,  had  no  actual  notice  of  the  di- 
vorce suit,  the  notice  being  published  in  a 
newspaper.  After  the  divorce  the  wife  mar- 
ried in  Illinois.  The  second  marriage  was  held 
to  be  void,  as  the  decree  of  divorce  was  void 
for  want  of  jurisdiction.  Shaw  v.  Any. -Gen., 
L.  R.  2  P.  &  D.  156. 

Decree  of  Divorce  Vacated  After  Second  Mar- 
riage. —  The  decree  of  divorce  will  be  vacated 
for  irregularity  on  the  application  of  the  de- 
fendant, although  the  plaintiff  has  contracted 
a  second  marriage  which  will  become  void  on 
vacation  of  the  decree,  Wortman  Woriraan, 
(Sup-n.  Ct.  Gen.  T.)  17  Abb.  Pr.  (N.  Y.)  66. 

1.  Utah  Divorce  Void  for  Want  of  Jurisdiction 
of  Parties.  — At  one  time  the  statutes  of  Utah 
aui  horized  divorces  to  residents  of  other  states, 
where  the  court  should  be  "  satisfied  "  that  the 
applicant  "  is  a  resident  of  the  territory,  or 
wishes  to  become  one."  Such  divorces,  if  the 
plaintiff  was  not  a  resident  of  Utah,  were  held 
to  be  void  for  want  of  jurisdiction,  and  sub- 
sequent marriages  were  declared  to  be  void 
and  bigamous. 

Indiana.  —  Hood  v.  State,  56  Ind.  263,  26 
Am.  Rep.  21. 

Kansas.  —  Litowich  v.  Litowich,  19  Kan. 
45r,  27  Am.  Rep.  145. 

Massachusetts.  —  Hardy  v.  Smith,  136  Mass. 
323. 

Minnesota.  — Stale  v.  Armington,  25  Minn.  29. 
Nebraska.  —  Smith  v.  Smith,  19  Neb.  706. 
ATew  York.  —  People  v.  Smith,  13  Hun  (N. 
Y.)  414. 

Tennessee.  —  Gettys  v.  Gettys,  3  Lea  (Tenn.) 
260,  31  Am.  Rep.  637. 


2.  Divorce  Vacated  for  Fraud  —  Second  Mar- 
riage Void  —  England.  —  Bonaparte  v.  Bona- 
parte, (1892)  P.  402. 

Illinois.  —  Caswell  v.  Caswell,  120  111.  377. 

Iowa.  —  Whitcomb  v.  Whitcomb,  46  Iowa 
437;  Rush  v.  Rush,  46  Iowa  648,  26  Am.  Rep. 
179,  48  Iowa  701. 

Maine.  —  Holmes  v.  Holmes,  63  Me.  420. 

Massachusetts.  —  Edson  v.  Edson,  ro8  Mass. 
590,  11  Am.  Rep.  393. 

Minnesota.  —  Bomsta  v.  Johnson,  38  Minn. 
230. 

Texas.  — Stephens  v.  Stephens,  62  Tex.  337. 
Wisconsin.  —  Everett  v.  Everett,  60  Wis.  200; 
Crouch  v.  Crouch,  30  Wis.  667. 

3.  Fraud  Affecting  Jurisdiction.  —  Fraudulent 
evidence  tending  to  prove  residence  of  the 
parties  or  jurisdiction  when  in  fact  the  court 
had  no  jurisdiction  renders  such  judgment 
void  and  open  to  collateral  attack.  But  fraud 
practiced  upon  the  court  by  collusion,  false 
evidence,  or  suppression  of  material  facts 
renders  the  divorce  voidable.  Caswell  v.  Cas- 
well, 120  111.  377;  Edson  v.  Edson,  108  Mass. 
590,  11  Am.  Rep.  393;  Everett  v.  Everett,  60 
Wis.  200. 

4.  Divorce  Obtained  by  Fraud  —  Vacated  After 
Second  Marriage.  —  Scanlan  v.  Scanlan,  41  111. 
App,  449;  Whitcomb  v.  Whitcomb,  46  Iowa 
437;  Comstock  v.  Adams,  23  Kan.  513;  Bomsta 
v.  Johnson,  38  Minn.  230;  Rundle  v.  Van  In- 
wegan,  (Supm.  Ct.  Spec.  T.)  9  Civ.  Pro.  (N.  Y.) 
328;  Allen  v.  Maclellan,  12  Pa.  St.  328,  51  Am. 
Dec.  608. 

5.  Divorce  Vacated  Although  There  Is  Issue  of 
Second  Marriage.  —  Whitcomb  v.  Whitcomb,  46 
Iowa  437;  Allen  v.  Maclellan,  12  Pa.  St.  328, 
51  Am.  Dec.  608. 

6.  Acquiescence  and  Unreasonable  Delay.  — 
Hubbard  v.  Hubbard,  19  Colo.  13;  Earle  v. 
Earle,  91  Ind.  27;  Yorston  v.  Yorston,  32  N.  J. 
Eq.  495;  Nichols  v.  Nichols,  25  N.  J.  Eq.  60; 
Singer  v.  Singer,  41  Barb.  (N.  Y.)  139;  Sedlak 
v.  Sedlak,  14  Oregon  540. 

7.  See  the  title  Divorce,  vol.  9,  pp.  853,  854. 
See  also  infra,  this  subsection.  Prohibition  on 
Guilty  Party  to  Divorce  Marrying. 

8.  Marriage  Pending  Time  for  Appeal  Void.  — 
See  McLennon  v.  McLennon,  31  Oregon  480, 
and  the  title  Divorce,  vol.  9,  p.  748.  See  also 
infra,  this  title,  Foreign  Marriages — Conflict 
of  Laws —  Marriage  of  Divorced  Persons. 
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unlawful  and  imposes  a  penalty,  the  marriage  will  be  valid  unless  the  statute 
expressly  declares  it  to  be  void.1 

(2)  Marriage  Before  Decree  Made  Absolute  —  Effect  of  Decree  Nisi.  —  In  Eng- 
land and  in  some  states  the  statutes  direct  the  entry  of  a  decree  nisi,  which 
may  afterwards,  on  further  proceedings,  be  made  absolute.  The  decree  nisi 
does  not  dissolve  the  marriage,  and  a  second  marriage  contracted  before  the 
entry  of  the  decree  absolute  is  void.3  The  decree  absolute  does  not  relate 
back  to  the  entry  of  the  decree  nisi."3, 

d.  Marriage  After  Decree  of  Separation' — Decree  a  Mensa.  —  Since  a 
decree  of  separation  does  not  dissolve  the  marriage  relation,  but  merely  sus- 
pends some  of  the  duties  and  obligations  of  that  relation,4  neither  of  the  par- 
ties thereto  is  free  to  marry  again.  A  marriage  of  one  of  the  parties  after 
such  divorce  is  void.5 

e.  Marriage  Valid  by  Statute  until  Annulled  —  Spouse  Absent 
FIVE  YEARS.  —  In  some  states  it  is  provided  by  statute  that  where  any  per- 
son whose  husband  or  wife  has  been  absent  for  five  successive  years,  without 
being  known  to  be  living,  shall  marry  during  the  lifetime  of  the  absent  party, 
the  subsequent  marriage  shall  be  void  only  from  the  time  when  its  nullity 
shall  be  decreed  by  a  competent  tribunal.6 

What  Marriages  Entitled  to  Protection  of  Statute.  —  A  second  marriage  is  not  within 
the  protection  of  this  statute  unless  it  appears  that  the  parties  acted  in  good 
faith  and  had  good  reason  to  believe  that  the  former  husband  or  wife  was 
dead.7 

Effect  on  Second  Marriage.  —  By  such  statutes  the  second  marriage  becomes 
voidable  and  not  void,  and  if  not  annulled  on  the  petition  of  one  of  the  parties 
it  is  valid  when  assailed  collaterally.8 


Where  the  Statute  Declares  that  the  Injured 
Party  Shall  Not  Marry  Within  Two  Years,  any 

marriage  with  such  person  within  two  years 
is  void.    Cox  v.  Combs,  8  B.  Mon.  (Ky.)  231. 

An  Attempted  Suspension  of  a  Decree  of  Divorce 
is  a  nullity,  and  the  decree  operates  as  a  dis- 
solution of  marriage  from  the  time  it  was 
rendered.  Mickle  v.  State,  (Ala.  1896)  21  So. 
Rep.  66. 

1.  Statute  Declaring  Marriage  Pending  Appeal 
Unlawful  —  Marriage  Valid.  —  Conn  v.  Conn,  2 
Kan.  App.  419. 

2.  Marriage  After  Decree  Nisi  Void.  —  Warter 
v.  Warter,  15  P.  D.  152;  Wickham  v.  Wick- 
ham,  6  P.  D.  n;  Noble  v.  Noble,  L.  R.  1  P.  & 
D.  691;  Moors  v.  Moors,  121  Mass.  232;  Cook 
v.  Cook,  144  Mass.  163;  Gaogins  v.  Googins, 
152  Mass.  533;  Graves  v.  Graves,  108  Mass. 
314;  Edgerly  v.  Edgerly,  112  Mass.  53;  Spar- 
hawk  v.  Sparhawk,  114  Mass.  355. 

3.  Decree  Absolute  Does  Not  Relate  Back.  —  See 
the  title  Divorce,  vol.  9,  p.  851. 

4.  See  the  title  Divorce,  vol.  9,  p.  852. 

5.  Marriage  After  Divorce  a  Mensa  Void.  — 
Carmena  v.  Blaney,  16  La.  Ann.  245;  Thomp- 
son v.  Thompson,  10  Phila.  (Pa.)  131,  31  Leg. 
Int.  (Pa.)  124;  Young  v.  Naylor,  1  Hill  Eq.  (S. 
Car.)  383. 

6.  Absence  for  Five  Years—  California.—  Jack- 
son v.  Jackson,  94  Cal.  446. 

Minnesota.  —  Charles  v.  Charles,  41  Minn. 
201,  holding,  moreover,  that  when  one  of  the 
parties  to  the  second  marriage  was  dead,  its 
validity  could  not  be  inquired  into  collaterally. 

New  York.—  Jones  v.  Zoller,  32  Hun  (N. 
Y.)  280.  Such  statute  has  no  application  to 
a  void  marriage  where  the  guilty  partv  has 
married  in  violation  of  the  statute  prohibiting 


the  marriage  of  a  divorced  person  found  guilty 
of  adultery.  Matter  of  Borrowdale,  28  Hun 
(N.Y.)336. 

7.  Second  Marriage  Must  Be  Contracted  in  Good 
Faith. —  Oram  v.  Oram,  3  Redf.  (N.  Y.)  300; 
Brower  v.  Bowers,  1  Abb.  App.  Dec.  (N.  Y.)  214. 

If  it  appears  that  the  husLand  did  not  act  in 
good  faith  under  the  circumstances,  the  mere 
fact  that  the  wife  had  absented  herself  for 
more  than  five  years  and  that  the  husband  had 
not  heard  from  her  in  that  time  does  not  justify 
him  in  marrying  again.  A  second  marriage 
under  such  circumstances  is  void,  and,  not 
being  within  the  protection  of  the  statute, 
may  be  proved  to  be  void  in  an  aclion  to  ad- 
measure damages.    Gall  v.  Gall,  ri4  N.  Y.  109. 

Duty  to  Inquire  for  Absent  Husband.  —  Where 
the  husband  deseris  his  wife  on  account  of  her 
adultery  and  she  marries  her  paramour  afier 
her  husband  has  been  absent  for  five  years, 
the  second  marriage  is  not  entitled  to  the  pro- 
tection of  the  statute  unless  it  is  shown  where 
the  husband  went  to  reside  after  such  deser- 
tion or  that  diligent  inquiry  to  ascertain  such 
residence  had  proved  unavailing,  and  that  in- 
quiries were  made  at  proper  times  and  places. 
Matter  of  Tyler,  80  Hun  (N.  Y.)  406. 

A  party  has  not  absented  himself  within  the 
meaning  of  the  statute  where  he  continues  to 
reside  at  the  place  where  his  wife  deserted  him 
and  where  he  could  have  been  found  by  his 
wife  if  she  had  made  reasonable  inquiries. 
Wyles  v.  G;bbs,  1  Redf.  (N.  Y.)  382. 

8.  Second  Marriage  Not  Subject  to  Collateral 
Attack.  —  White  v.  Lowe,  1  Redf.  (N.  Y.)  376. 
Contra,  Spicer  v.  Spicer,  (Brooklvn  City  Ct. 
Gen.  T.)  16  Abb.  Pr.  N.  S.  (N.  Y.)  112. 

Where  a  second  marriage  has  been  con- 
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Effect  on  Prior  Marriage.  —  Since  polygamy  cannot  be  sanctioned  by  the  law, 
the  courts,  in  construing  such  statutes,  have  regarded  the  prior  marriage  as 
valid  and  subsisting  at  all  times,  but  as  held  in  abeyance  until  the  second 
marriage  is  declared  void  on  the  application  of  one  of  the  three  parties  to  the 
two  marriages.1 

/.  Effect  of  Subsequent  Divorce  Dissolving  Prior  Marriage.  — 
Where  one  of  the  parties  to  a  valid  marriage  contracts  a  second  and  bigamous 
marriage,  the  second  marriage  is  not  rendered  valid  by  a  subsequent  decree 
of  divorce  dissolving  the  prior  marriage,8  as  the  decree  becomes  operative 
only  when  rendered,  and  cannot  relate  back  to  any  prior  date.3 

g.  Prohibition  on  Guilty  Party  to  Divorce  Marrying  —  statutes 
Prohibiting  Remarriage. —  After  a  dissolution  of  the  marriage  relation  by  divorce 
the  defendant  or  guilty  party  is  as  free  to  marry  again  as  the  innocent  part)'.4 
But  in  some  states  the  guilty  party  is  prohibited  by  statute  from  remarriage 
or  marriage  to  a  third  person  5  during  the  life  of  the  innocent  party,  or  during 
a  number  of  years,  or  until  permission  of  court  has  been  obtained.6 


traded  in  good  faith  and  in  the  belief  that  the 
prior  marriage  has  been  dissolved  by  death, 
the  second  marriage  is  within  the  protection 
of  the  statute,  and  can  be  declared  void  only 
on  the  application  of  one  of  the  parties.  It 
cannot  be  declared  void  in  a  collateral  action 
instituted  by  crediiors  after  the  death  of  the 
first  spouse.  Cropsey  v.  McKinney,  30  Barb. 
(N.  Y.)47- 

1.  Gall  v.  Gall,  114  N.  Y.  109. 

Where  a  wife  marries  a  second  husband 
after  her  first  husband  has  been  absent  for 
five  successive  years,  and  the  first  husband 
dies  without  having  the  second  marriage  an- 
nulled, it  will  coniinue  in  force  and  cannot  be 
disputed  or  invalidated  by  his  representaiive 
or  by  any  other  party.  Griffin  v.  Banks,  (Supm. 
Ct.  Gen.  T.)  24  How.  Pr.  (N.  Y.)  213. 

Remedy  of  First  Husband.  —  The  second  mar- 
riage being  voidable  and  not  void,  the  fact 
that  ihe  parties  to  the  second  marriage  con- 
tinue to  live  together  as  husband  and  wife 
does  not  render  the  cohabitation  adnlierous, 
and  the  first  husband  has  no  ground  for  di- 
vorce. The  remedy  of  the  first  husband  is  to 
have  thesecond  marriage  annulled,  and  if  the 
parties  continue  to  cohabit  after  a  decree  of 
nullity  is  entered,  he  is  then  eniitled  to  a  de- 
cree of  divorce  on  the  ground  of  adultery. 
Valleau  v.  Valleau,  6  Paige  (N.  Y.)  207. 

2.  Subsequent  Dissolution  of  Prior  Marriage  by 
Divorce.  —  Teter  v.  Teter,  88  Ind.  494,  101  Ind. 
129,  51  Am.  Rep.  742;  Harris  v.  Harris,  85 
Ky.  49,  Hunt's  Appeal,  86  Pa.  St.  294;  Matter 
of  M'Laughlin.  4  Wash.  570. 

3.  Decree  of  Divorce  —  Operation  from  Date  of 
Rendition.  —  Matter  of  Cook,  77  Cal.  220,  xi 
Am.  St.  Rep.  267,  83  Cal.  415;  Matter  of  New- 
man, 75  Cal.  213,  7  Am.  St.  Rep.  146;  Alt 
v.  Banholzer,  39  Minn.  511,  12  Am.  St.  Rep. 
68r.    See  also  the  tiile  Divorce,  vol.  q.  p.  851. 

Marriage  on  Same  Day  but  Prior  to  Divorce.  — 
In  Merriam  v.  Wolcott,  (Supm.  Ct.)  61  How. 
Pr.  (N  Y.)  377,  the  parties  were  married  in 
good  faith,  believing  that  a  decree  of  divorce 
had  been  rendered,  but  in  fact  the  decree  was 
not  rendered  for  several  hours  after  the  mar- 
riage ceremony.  Ii  was  held  that  the  mar- 
riage was  valid,  as  in  such  c  i5e  the  fractions 
of  a  day  would  be  disregarded. 

Failure  to  Enter  Decree  until  After  Subsequent 


Marriage.  —  A  marriage  of  one  of  the  divorced 
parties  after  a  decree  of  divorce  has  been  ren- 
dered is  valid  although  the  decree  was  not 
formally  filed  until  after  such  marriage. 
People  v.  Booth,  121  Mich.  131. 

Failure  to  Enter  Decree  After  Verdict.  —  The 
fact  that  two  successive  verdicts  in  favor  of 
the  plaintiff  have  been  returned  is  not  sufficient 
to  dissolve  the  marriage  where  no  decree  of 
divorce  has  been  entered.  Clark  v.  Cassidy, 
64  Ga.  662, 

Power  of  Court  to  Enter  Decree  Nunc  pro  Tunc 
After  Marriage  Doubtful. —  See  the  title  Divorce, 
vol.  q,  p.  851. 

The  rendition  and  entry  of  the  minutes  of  a 
judgment  are  sufficient  to  operate  as  divorce 
without  findings.  After  the  marriage  and 
death  of  the  wife,  her  second  husband  may 
have  such  decree  entered  nunc  pro  tunc  with- 
out notice  to  the  divorced  husband.  Matter  of 
Cook,  77  Cal  220. 

4.  Guilty  Party  Marrying  Again.  —  State  v. 
Weatherby,  43  Me.  258,  6q  Am.  Dec.  59;  Pow- 
ell v.  Powell,  27  Miss.  783.  And  see  the  title 
Divorce,  vol.  9,  p.  854. 

In  the  absence  of  statutory  authority,  a 
court  has  no  power  to  restrain  either  party 
from  marrying  again.  Barber  v.  Barber,  16 
Cal.  278. 

5.  Remarriage  of  Parties  to  Suit.  —  A  general 

prohibition  against  the  guilty  party  marrying 
during  the  life  of  the  innocent  party  is  held  to 
prevent  the  remarriage  of  the  parties  to  the 
suit,  and  such  remarriage  is  void.  Moore  v. 
Moore,  (Brooklyn  City  Ct.  Spec.  T.)  8  Abb. 
N.  Cas.  (N.  Y.)  171;  Peugnet  v.  Phelps,  48 
Barb.  (N.  Y.)  566;  Moore  v.  Hegeman,  92  N. 
Y.  521,  44  Am.  Rep.  408.  See  also  Atlanta  v. 
Anderson,  90  Ga.  481. 

The  term  "  accomplice  in  adultery"  in  the 
Louisiana  statute  (now  Rev.  Civ.  Code  La. 
1900,  art.  161),  providing  that  "  the  guilty  party 
can  never  contract  matrimony  with  his  or  her 
accomplice  in  adultery,"  prohibits  the  mar- 
riage of  the  guilty  spouse  with  the  particular 
person  designated  in  the  pleadings  and  evi- 
dence upon  which  the  decree  of  divorce  is 
founded.  Hernandez's  Succession,  46  La. 
Ann.  962 

6.  Marriage  by  Permission  of  Court  on  Showing 
of  Good  Conduct.  —  Clark  v.  Cassidy,  62  Ga.  407; 
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Validity  of  Statute  in  Restraint  of  Marriage.  —  Such  statutes,  although  in  restraint 
of  marriage,  are  not  void  as  being  contrary  to  public  policy,1  and  are  applicable 
to  pending  suits  for  divorce.3 

Effect  of  Marriage  Void  or  Voidable.  —  Where  the  marriage  of  the  guilty  party  is 
merely  declared  unlawful  by  the  statute,  a  marriage  in  violation  of  the  decree 
is  not  void,  but  is  merely  voidable.3  But  where  the  statute  expressly  declares 
that  such  marriage  is  void,  or  that  the  guilty  party  shall  be  incompetent  to 
marry,  the  courts  have  reluctantly  held  such  marriage  to  be  void  if  contracted 
within  the  state  where  the  decree  was  rendered.4  It  is  now  well  settled  that 
such  statutes  are  penal  and  do  not  render  void  the  marriage  of  the  guilty 
party  celebrated  in  another  state.5 

VI.  Marriage  as  a  Contract —  1.  Mutuality.  —  Marriage  is,  in  its  incep- 
tion, a  contract  to  which  there  must  be  the  consent  of  both  parties.6  Like 
other  contracts,  it  must  be  mutual.7  There  must  be  an  offer  of  marriage  and 
an  acceptance  within  a  reasonable  time.8 

2.  No  Particular  Form  of  Assent  Required.  —  No  particular  ceremonial  is 
required  for  the  assent  of  the  parties  to  the  contract  of  marriage.    In  the 


Bullock  v.  Bullock,  122  Mass.  3;  Greene's 
Case,  (Supm.  Ct.  Spec.  T.)  8  Abb.  N.  Cas.  (N. 
Y.)  450.  See  also  the  title  Divorce,  vol.  9,  p. 
854,  note  2. 

1.  Not  Contrary  to  Public  Policy.  —  Owen  v. 
Brackeit,  7  Lea  (Tenn.)  448 ;  Musick  v.  Musick, 
88  Va.  12. 

2.  Act  Applies  to  Prior  Causes  for  Divorce.  — 

Although  the  adultery  constituting  the  cause 
for  divorce  was  committed  prior  to  the  passage 
of  the  act  authorizing  a  provision  in  the  decree 
prohibiting  the  remarriage  of  the  guilty  party, 
such  condition  may  be  imposed  in  all  decrees 
rendered  after  the  passage  of  the  act.  Such 
law  is  not  void  as  being  ex  post  facto  although 
applicable  lo  pending  cases.  Elliotts.  Elliott, 
38  Md.  357- 

In  an  Action  for  Divorce  Against  a  Nonresident 
Defendant,  the  court  has  no  jurisdiction  to  pro- 
hibit  the  defendant  from  marrying  again. 
Owens  v.  Claytor,  56  Md.  129. 

Successive  Decrees  of  Divorce. —  After  obtain- 
ing a  decree  of  divorce  which  in  effect  pro- 
hibited the  marriage  of  the  guilty  party  to  the 
plaintiff  or  to  any  other  woman,  the  parties 
were  remarried  to  each  other  without  having 
such  decree  vacated.  Subsequently  the  wife 
obtained  a  second  decree  of  divorce  which  did 
not  prohibit  the  defendant  from  marrying 
again.  The  defendant  entered  into  a  subse- 
quent marriage  with  a  third  person  and  died. 
It  was  held  that  the  last  marriage  was  valid, 
as  the  second  decree  of  divorce  left  the  hus- 
band free  to  marry  again.  Atlanta  v.  Ander- 
son, 90  Ga.  481. 

3.  Marriage  of  Guilty  Party  Voidable.  —  Park 
v.  Barron,  20  Ga.  702,  65  Am.  Dec,  641;  Mason 
v.  Mason,  101  Ind.  25;  Adatns  u.  Adams,  2 
Chest.  Co.  Rep.  (Pa.)  560. 

Where  the  statute  merely  directs  that  the 
court  shall  "  direct  whether  the  party  against 
whom  the  decree  of  divorce  is  made  be  per- 
mitted to  marry  again,"  and  contains  no  other 
words  making  the  marriage  void  or  declaring 
the  parties  incompetent,  a  marriage  in  violation 
of  the  directions  of  the  decree  is  valid, 
although  the  guilty  party  renders  himself 
liable  to  punishment.  Crawford  v.  State,  73 
Miss.  172. 


4.  Remarriage  in  Violation  of  Decree  Void.  — 

White  v.  White,  105  Mass.  325,  7  Am.  Rep. 
526;  Thompson  v.  Thompson,  114  Mass.  566; 
Googins  v.  Googins,  152  Mass.  533;  Oram  v. 
Oram,  3  Redf.  (N.  Y.)  300;  Matter  of  Borrow- 
dale,  28  Hun  (N  Y.)  336;  Cropsey  v.  Ogden, 
11  N.  Y.  228;  Ovitt  v.  Smith,  68  Vt.  35.  See 
also  the  title  Divorce,  vol.  9,  p.  854.  See  also 
infra,  this  title,  Foreign  Marriages — Conflict 
oj  Laws  —  Marriage  of  Diverted  Persons. 

5.  See  infra,  this  title.  Foreign  Marriages  — 
Conflict  of  Laws. 

6.  Ceremony  Without  Consent  —  No  Marriage. 

—  Roszel  v.  Roszel,  73  Mich.  133,  16  Am.  St. 
Rep.  569.^ 

A  Marriage  in  Jest,  solemnized  by  a  justice 
of  the  peace  without  license  and  without  the 
intent  of  either  party  that  the  ceremony  should 
be  valid,  is  void  if  repudiated  by  both  parties 
and  not  consummated.  McClurg  v.  Terry,  21 
N.  J.  Eq.  225. 

7.  Mutuality.  —  There  is  no  mutuality  where 
the  agreement  is  understood  by  one  of  the  par- 
ties to  be  a  mere  betrothal  and  not  a  complete 
marriage.  Baird  v.  People,  66  111.  App. 
671. 

Belief  of  One  Party  that  Marriage  Was  Invalid. 

—  If  the  parties  agree  to  live  together  as  man 
and  wife  and  afterwards  cohabit  as  married 
persons,  the  marriage  is  valid,  although  one 
of  the  parties  believed  that  no  marriage  rela- 
tion existed  because  there  was  no  formal 
solemnization  as  required  by  the  church  of 
which  he  was  a  member.  Tartt  v.  Negus, 
(Ala.  1900)  28  So.  Rep.  713. 

In  Bell  v.  Graham,  13  Moo.  P.  C.  242,  the 
husband  went  through  the  form  of  marriage 
for  the  purpose  of  obtaining  a  certificate  to 
blind  inquiries  concerning  his  relations  with 
the  woman,  and  requested  that  the  certificate 
be  antedated  four  years.  There  was  no  decep- 
tion on  the  part  of  the  woman,  who  believed  it 
to  be  a  valid  marriage.  It  was  held  that  such 
marriage,  being  in  accordance  with  the  law  of 
the  country,  was  valid,  and  that  it  was  imma- 
terial whether  the  man  had  some  other  motive 
than  matrimony. 

8.  See  the  title  Breach  of  Promise  of  Mar- 
riage, vol.  4,  pp.  884,  885. 
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Essentials  of  Contract, 


absence  of  statute  the  marriage  contract  may  be  by  either  oral  1  or  written  3 
agreement.  It  may  also  be  implied  from  silent  assent  to  the  marriage  cere- 
mony.3   In  some  states,  however,  a  formal  solemnization  of  the  marriage 


contract  is  essential.4 

3.  Essentials  of  Contract  —  Intention  of  Parties. 


It  must  appear  that  the 


parties  intended  matrimony  and  not  an  illicit  relation.  The  agreement  must 
be  in  substance  to  be  husband  and  wife  under  the  law.5  If  the  contract  dis- 
closes a  lack  of  the  essentials  of  marriage,  the  relations  created  thereby  are 
meretricious.6 

Stipulation  for  Secrecy.  —  A  stipulation  in  a  contract  of  marriage  that  the  mar- 
riage be  kept  a  secret  does  not  affect  the  validity  of  the  contract  although  it 
may  cast  suspicion  upon  the  intention  of  the  parties.7 


1.  Marriage  per  Verba  de  Praesenti.  —  Robinson 
v.  Robinson,  188  111.  379;  Elzas  v.  Elzas,  171 
111.  672,  affirming  72  111.  App.  94;  Stevens  v. 
Stevens,  56  N.  J.  Eq.  488;  O'Gara  v.  Eisenlohr, 
38  N.  Y.  296.  See  also  for  full  treatment,  infra, 
this  title,  Statutory  Regulations —  Solemnization 
of  Marriage. 

Words  of  Present  Assent  Required.  —  Marriage 
requires  no  particular  form  of  words.  Any 
words  of  assent  in  the  present  tense  are  suffi- 
cient, but  neither  an  acknowledgment  of  a 
past  illicit  connection,  though  supposed  to  be 
a  valid  marriage,  nor  a  mere  agreement  to 
marry  at  some  future  time  amounts  to  a  mar- 
riage. Davis  v.  Brown,  1  Redf.  (N.  Y.)  259; 
Hantz  v.  Sealy,  6  Binn.  (Pa.)  405;  Peck  v. 
Peck,  12  R.  I,  485,  34  Am.  Rep.  702;  Fryer  v. 
Fryer,  Rich.  Eq.  Cas.  (S.  Car.)  85. 

Marriage  Status  Must  Be  Assumed.  —  In  Cali- 
fornia consent  alone  will  not  constitute  mar- 
riage unless  it  is  followed  by  a  mutual  assump- 
tion of  marital  rights,  duties,  or  obligations. 
Sharon  v.  Sharon,  79  Cal.  633,  overruling  75 
Cal  37. 

In  Illinois  it  is  essential  to  the  validity  of  an 
informal  marriage  per  verba  de  prcesenti  that 
the  parties  shall  assume  the  marriage  status. 
McKenna  v.  McKenna,  180  111.  577;  Robinson 
v.  Robinson,  188  111.  371. 

2.  Marriage  Contracts  in  Writing,  —  Forster 
v.  Forster,  L.  R.  2  H.  L.  Sc.  244;  Matthewson 
v.  Phoenix  Iron  Foundry,  20  Fed.  Rep.  281; 
Hulett  v.  Carey,  66  Minn.  327,  61  Am.  St.  Rep. 
419;  State  v.  Bittick,  103  Mo.  183,  23  Am.  St. 
Rep.  85g;  Bates  v.  Bates,  (N.  Y.  Super.  Ct. 
Spec.  T.)  7  Misc.  (N.  Y.)  547. 

3.  Consent  of  Parties  Presumed  from  Formal 
Ceremony.  —  Jackson  v.  Winne,  7  Wend.  (N. 
Y.)  47,  22  Am.  Dec.  563. 

Consent  to  a  marriage  will  be  presumed  from 
a  formal  ceremony  of  marriage  although  there 
was  a  secret  intent  on  the  part  of  one  of  the 
parties  not  to  perform  the  duties  of  the  mar- 
riage relation.  Barnett  v.  Kimmell,  35  Pa. 
St.  13. 

4.  See  infra,  this  title.  Statutory  Regulations 
—  Solemnization  of  Marriage. 

5.  Dalrymple  v.  Dalrymple,  2  Hag.  Cons.  54. 
Agreement  to  Live  Together  "as  Man  and 

Wife."  —  In  Clancy  v.  Clancy,  66  Mich.  202, 
the  written  agreement  was  that  the  parties 
would  "  live  as  man  and  wife,"  but  each  party 
was  to  retain  control  of  his  or  her  separate 
property.  The  bill  alleged  that  this  marriage 
was  consummated  immediately  after  the  exe- 
cution of  the  contract  by  cohabitation.    It  was 


held  by  a  majorily  of  the  court  that  the  con- 
tract was  for  concubinage  and  not  matrimony. 
But  in  the  dissenting  opinion  of  Morse,  J.,  it 
was  insisted  that  the  term  "  man  and  wife  " 
was  synonymous  with  "  husband  and  wife," 
and  this  appears  to  be  a  more  reasonable 
construction. 

Woman  Living  "  as  True  and  Lawful  Wife." — 
In  Letters  v.  Cady,  10  Cal.  533,  a  promise  by 
a  woman  to  live  with  a  man  "  as  his  true  "and 
lawful  wife  "  was  construed  to  be  a  contract 
for  cohabitation  merely,  and  not  a  contract  of 
marriage. 

Divorced  Man  and  Wife  Agreeing  "  Again  to 
Live  Together  as  Man  and  Wife."  —  An  agree- 
ment between  a  man  and  his  divorced  wife  to 
"  let  the  past  be  the  past  and  from  that  time 
on  they  would  again  live  together  as  man  and 
wife,"  followed  by  cohabitation,  constitutes  a 
valid  marriage  at  common  law.  Mickle  v. 
State,  (Ala.  1896)  i\  So.  Rep.  66. 

6.  Contract  Repudiating  Essentials  of  Marriage. 
—  Where  the  parties  entered  into  a  so-called 
autonomistic  marriage,  the  man  abdicating  all 
the  so-called  mariial  rights,  the  woman  not 
alienating  a  single  natural  right,  and  both 
severally  and  together  repudiating  all  powers 
legally  conferred  upon  husband  and  wife,  it 
was  held  that  the  ceremony  was  but  the  re- 
pudiation of  that  relation.  State  v.  Walker,  36 
Kan.  297,  59  Am.  Rep.  556. 

A  Contract  for  Copartnership  and  Cohabitation 
During  Existence  of  Mutual  Affection  is  not  a 
contract  of  marriage.  Peck  v.  Peck,  155  Mass. 
479;  State  v.  Miller,  23  Minn.  352. 

Cohabitation  as  Long  as  Parties  Can  Agree.  —  A 
written  contract  between  a  man  and  a  woman 
to  live  together  as  man  and  wife  as  long  as 
they  can  agree  does  not  constitute  marriage. 
Randall's  Case,  5  City  Hall  Rec.  (N.  Y.)  141. 

Indian  Marriages.  —  Although  the  marriage 
of  Indians,  while  members  of  a  tribe,  is  sub- 
ject to  dissolution  at  the  will  of  the  parties,  or 
at  least  at  the  pleasure  of  the  husband,  such 
marriages  are  held  to  be  valid  and  not  gov- 
erned by  state  laws.  Wall  v.  Williams,  ir 
Ala.  826;  Johnson  v.  Johnson,  30  Mo.  72,  77 
Am.  Dec.  598.  See  contra,  State  v.  Ta-ha-na- 
tah,  64  N.  Car.  614.  See  also  infra,  this  title, 
Foreign  Marriages  —  Conflict  of  Laws  —  Indian 
Marriages. 

7,  Stipulation  that  Marriage  Be  Kept  Secret.  — 

Hamilton  7'.  Hamilton,  9  CI.  &  F.  327;  Sharon 
v.  Sharon,  79  Cal.  633.  See  also  Shorten  v. 
Judd,  60  Kan.  73. 

In  Scotland  a  written  contract  of  marriage 
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4.  When  Marriage  Contract  Complete  —  Incidents  Fixed.  —  The  status  of  the 
parties  is  fixed  in  law  when  the  marriage  contract  is  entered  into  in  the  man- 
ner prescribed  by  the  statutes  or  by  mutual  present  agreement  between  the 
parties,  where  the  so-called  common-law  marriage  is  recognized.  Cohabita- 
tion is  not  necessary.1 

Collateral  Agreements.  —  It  is  against  the  policy  of  the  law  that  the  validity  of 
the  contract  of  marriage  or  its  effect  upon  the  status  of  the  parties  should  be 
in  any  way  affected  by  their  preliminary  or  collateral  agreements.2 

5.  Promises  of  Marriage  in  Future.  —  The  authorities  are  in  disagreement  as 
to  the  effect  of  a  contract  to  marry  per  verba  de  futuro  cum  copula.  It  is 
broadly  laid  down  by  some  of  them  that  if  a  contract  be  made  per  verba  de 
futuro  and  followed  by  copulation,  it  amounts  to  a  valid  marriage  in  the 
absence  of  all  civil  regulations  to  the  contrary.3  Others  deny  this  broad 
doctrine  and  declare  that  a  contract  of  marriage  in  the  future,  even  where  the 
parties  may  afterwards  cohabit,  does  not  constitute  a  marriage  unless  the 
cohabitation  was  allowed  on  the  faith  of  the  marriage  promise,  and  a  pre- 
sumption to  this  effect  arises  in  the  absence  of  direct  evidence.  The  parties 
will  therefore  be  presumed  to  have  accepted  each  other  at  the  time  of  the 
cohabitation  as  man  and  .wife,  although  this  presumption  is  only  a  rule  of 
evidence  and  it  is  competent  to  show  that  the  facts  were  otherwise.4  Other 


followed  by  consummation  constitutes  a  valid 
marriage  although  it  is  stipulated  that  the 
marriage  shall  be  kept  a  secret  and  the  co- 
habitation of  the  parties  is  irregular  and 
clandestine.  Dalrymple  v.  Dalrymple,  2  Hag. 
Cons.  54. 

Public  Recognition  Required. —  In  states  where 
no  public  ceremonies  are  required  and  no 
record  is  made  to  attest  the  marriage,  sora; 
public  recognition  of  it  is  necessary  as  evi- 
dence of  its  existence.  Maryland  v.  Baldwin, 
112  U.  3.  490,  citing  Guardians  of  Poor  v. 
Nathans,  2  Brews.  (Pa.)  149,  and  Com.  v. 
Stump  53  Pa.  St.  132,  91  Am.  Dec.  198. 

1.  When  Marriage  Complete  —  Cohabitation  Un- 
necessary.—  Patrick  v.  Patrick,  3  Phill.  Ecc. 
496;  Yelverton  v.  Longworth,  4  Macq.  H.  L. 
746;  Dumuresly  v.  Fishly,  3  A.  K.  Marsh. 
(Ky.)  368;  Franklin  v.  Franklin,  154  Mass.  515, 
26  Am.  St.  Rep.  266;  Hulett  v.  Carey,  66 
Minn.  327,  61  Am.  St.  Rep.  419;  Jackson  v. 
Winne,  7  Wend.  (N.  Y.)  47,  22  Am.  Dec.  563. 

Informal  Marriages  —  Consummation  Required. 

—  Where  the  marriage  is  a  common-law  mar- 
riage per  verba  de prcesenti,  and  is  not  performed 
strictly  in  accordance  with  the  statute,  the  rule 
in  Michigan  is  that  proof  of  such  marriage 
must  be  supplemented  by  proof  of  consumma- 
tion. People  v.  McQuaid.  85  Mich.  123;  Lori- 
mer  v.  Lorimer,  (Mich.  1900)  83  N.  W.  Rep. 
609.  In  the  former  case  it  was  stated  by 
McGrath,  J.,  that  the  same  rule  prevails  in 
Pennsylvania. 

That  the  marriage  status  or  marital  duties 
must  be  assumed  in  some  states,  see  supra, 
this  section,  No  Particular  Form  of  Assent 
Required,  note. 

2.  Collateral  Agreements  Do  Not  Affect  Contract. 

—  Franklin  v.  Franklin,  154  Mass.  515,  26  Am. 
St.  Rep.  266.  In  this  case,  at  the  time  of  the 
marriage  the  parties  agreed  that  they  should 
never  live  together  as  husband  and  wife.  The 
court  held  that  this  had  no  effect  upon  the 
validity  of  the  marriage.  See  also  Brooke  v. 
Brooke,  60  Md.  524. 

Marriage    Contemplating    Polygamy.  —  Mar- 


riage which  contemplates  the  possibility  of 
the  husband  taking  other  wives  is  polygamous; 
it  does  not  conform  to  the  character  fixed  by 
law  or  the  marriage  union,  and  is  void.  Hyde 
v.  Hyde,  L.  R.  1  P.  &  D.  130.  See  also  In  re 
Bethel],  38  Ch.  220. 

3.  Marriage  per  Verba  de  Futuro  cum  Copula.  — 
2  Kent's  Com.  87;  2  Greenleaf  on  Evidence, 
§  460;  Patton  v.  Philadelphia,  1  La.  Ann.  98; 
Dyer  v.  Brannock,  66  Mo.  391,  27  Am.  Rep. 
359;  Richard  v.  Brehm,  73  Pa.  St.  140,  13  Am. 
Rep.  733-  See  also  McCausland's  Estate,  52 
Cal.  568. 

4.  Modified  Eoctrine. —  Stewart  v.  Menzies,  8 
CI.  &  F.  309;  Port  v.  Port,  70  111.  486;  Heb- 
blethwaite  v.  Hepworth,  98  111.  126;  Stoltz  v. 
Doering,  112  111.  236. 

Thus,  where  the  parties  do  not  intend  their 
copulation  as  a  consummation  of  the  marriage, 
but  are  looking  forward  to  a  formal  ceremony 
at  some  future  time,  Peck  v.  Peck,  12  R.  I. 
485;  Fryer  v.  Fryer.  Rich.  Eq.  Cas.  (S.  Car.) 
85  (see  also  Robertson  v.  State,  42  Ala.  509), 
or  where  at  the  time  of  the  agreement  and  the 
copulation  the  husband  of  the  woman  is  living, 
Beverson's  Estate,  47  Cal.  621,  there  is  no 
marriage. 

"  The  fact  of  the  copula  following  the  promise 
is  held  to  make  that  ptesent  and  complete 
which  before  was  future  and  incomplete." 
Per  Lord  Eldon,  in  M'  Adam  v.  Walker.  1  Dow. 
182. 

This  doctrine  is  well  illustrated  by  the  re- 
marks of  Lord  Campbell  and  Lord  Brougham 
in  Reg.  v.  Millis,  10  CI.  &  F.  626.  Lord 
Campbell  said  that  "  if  a  man  was  to  say  to 
a  woman,  '  I  will  marry  you  in  six  weeks  if 
you  will  sleep  with  me  to  night,'  that  would 
not  be  a  marriage."  In  explaining  this  Lord 
Brougham  said:  "A  marriage  is  constituted 
per  verba  de  futuro  followed  by  a  copula,  for 
that,  as  it  is  said,  by  relation  backwards 
purifies  the  condition,  but  not  as  in  the  case 
supposed  where  the  copula  is  the  condition  of 
the  promise."  Elsewhere  in  the  same  case 
(page   782)  Lord  Campbell    said:     "  If  the 
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authorities  deny  the  whole  doctrine  of  marriage  per  verba  de  fuiuro  with 
consummation,  and  declare  that  carnal  intercourse  without  marriage  cannot 
create  any  legal  relation  between  the  parties  or  confer  any  right  upon  the 
issue  of  the  connection.1 

VII.  Fraud  and  Error  —  1.  In  General  —  Canon  Law.  —  By  the  canon  law  a 
marriage  could  be  annulled  for  a  mistake  as  to  the  identity  or  as  to  the  civil 
condition  or  fortune  of  a  party.  But  it  seems  that  a  marriage  could  not  be 
annulled  for  concealment  of  rank  or  of  unchastity.* 

Ecclesiastical  and  Present  English  Law.  —  The  decisions  under  the  English  Divorce 
Act  follow  the  principles  of  the  ecclesiastical  law  and  are  not  affected  by  any 
statutory  provisions  on  the  subject  of  fraud.3  Upon  a  review  of  all  the 
ecclesiastical  decisions  it  has  recently  been  held  that  fraud  as  a  ground  for 
annulment  of  marriage  does  not  include  such  fraud  as  induces  a  consent,  but 
only  such  fraud  as  produces  the  appearance  without  the  reality  of  consent.* 


woman  in  surrendering  her  person  is  conscious 
that  she  is  commuting-  an  act  of  fornication 
instead  of  consummating  her  marriage,  the 
copula  cannot  be  connected  with  any  previous 
promise  that  has  been  made,  and  marriage  is 
not  thereby  constituted." 

Effect  of  Promise  de  Futuro.  —  In  Dalrymple 
v.  Dalrymple,  2  Hag.  Cons.  54,  Lord  Stowell 
said:  "  In  the  promise  or  sponsalia  de  futuro, 
nothing  was  presumed  to  be  complete  or  con. 
sumtnate,  either  in  substance  or  ceremony. 
Mutual  consent  would  release  the  parties  from 
their  engagement;  *  *  *  and  one  party, 
without  the  c  msent  of  the  other,  might  con- 
tract a  valid  marriage,  regularly  or  irregularly, 
with  another  person;  but  if  the  parties  who 
had  exchanged  the  promise  had  carnal  inter- 
course with  each  other,  the  effect  of  that  carnal 
intercourse  was  to  interpose  a  presumption  of 
present  consent  at  the  time  of  the  intercourse, 
to  convert  the  engagement  into  an  irregular 
marriage,  and  to  produce  all  the  consequences 
attributable  to  that  species  of  matrimonial  con- 
nection." 

Consent,  Not  Cohabitation,  Constitutes  Marriage. 

—  It  was  a  maxim  of  the  civil  law,  now  gen- 
erally received,  that  consensus ,  non  concubitus, 
facit  matrimonium.  Dalrymple?'.  Dalrymple, 
2  Hag.  Cons.  54;  Sottomayer  7/.  De  Bancs,  5 
P.  D.  94;  Dumaresly  v.  Fisbly,  3  A.  K.  Marsh. 
(Ky.)  368;  Hebblethwaite  v.  Hepworth.  98  111. 
126. 

1.  Doctrine  Denied.  —  Cheney  v.  Arnold.  50  N. 
Y.  345;  Duncan  v.  Duncan,  10  Ohio  St.  181. 

2.  Canon  Law  —  Error  Hindering  or  Impeaching 
Matrimonial  Consent.  —  "I  shall  here  consider 
what  kind  of  error  it  is,  according  to  the  canon 
law,  that  hinders  or  impeaches  a  matrimonial 
consent  and  renders  it  null  and  void  ab  initio. 
Now  there  are  four  species  of  error,  which 
are  hereunto  referred.  The  first  is  styled 
error  persona1,  as  when  I  have  thoughts  of 
marrying  Ursula,  yet  by  my  mistake  of  the 
person  I  have  married  Isabella.  For  an  error 
of  this  kind  is  not  only  an  impediment  to  a 
marriage  contract,  but  it  even  dissolves  the 
contract  itself,  ihrough  a  defect  of  consent  in 
the  person  contracting.  *  *  *  A  second 
species  is  styled  an  error  of  condition ;  as  when 
I  think  10  marry  a  free  woman,  and  through 
a  mistake  I  have  contracted  wedlock  with  a 
bondwoman,  and  so  vice  versa;  for  by  the 
canon  law  such  an  error  is  an  impediment  to 
a  matrimonial  contract.    *    *    *    The  third 


species  is  what  we  call  error  fortunes;  and  is 
when  I  think  to  marry  a  rich  wife  and  in  truth 
have  contracted  matrimony  with  a  poor  one. 
But  this  error  does  not,  even  by  the  canon 
law,  dissolve  a  marriage  contraci  made  simply 
and  without  any  condition  subsisting.  But 
'tis  otherwise  by  that  law  if  I  have  r.ontracied 
wiih  a  person  to  marry  her  upon  condition 
that  she  is  worth  so  many  thousand  pounds, 
and  the  condition  is  not  made  good.  The  last 
species  is  styled  an  error  of  quality  —  viz., 
when  a  person  is  mistaken  in  respect  of  the 
other's  quality,  with  whom  he  or  she  contracts. 
As  when  a  man  marries  Berta,  believing  her 
to  be  a  chaste  virgin,  or  of  a  noble  family,  and 
the  like,  and  afterwards  finds  her  to  be  a  per- 
son deflowered,  or  of  a  mean  parentage.  But 
according  to  the  common  opinion  of  the  doc- 
tors this  does  not  render  the  marriage  invalid; 
because  matrimony  celebrated  under  such  kind 
of  error,  in  point  of  consent,  is  deemed  to  be 
simply  voluntary  as  to  the  nature  and  sub- 
stance of  it,  though  in  respect  of  the  accidents 
'tis  not  voluntary."  Ayliffe's  Parergon  361, 
quoted 'in  Moss  v.  Moss,  (1897)  P.  D.  271. 

Louisiana  —  Mistake  as  to  Person.  —  Article  91 
of  the  Civil  Code,  providing  that  "  no  mar- 
riage is  valid  to  which  I  he  parties  have  not 
freely  consented,"  and  that  "  consent  is  not 
free  *  *  *  when  there  is  a  mistake  re- 
specting the  person  whom  one  of  the  parties 
intended  to  marry,"  means  a  mistake  as  to 
physical  identity  of  the  person,  and  not  a  mis- 
,take  as  to  the  character  of  a  person  or  as  to  his 
or  her  attributes,  condition  of  life,  or  previous 
habits.    Delpit  v.  Young,  51  La.  Ann.  923. 

3.  Templeton  v.  Tyree,  L.  R.  2  P.  &  D.  420. 

4.  Effect  of  Fraud  on  Marriage  —  England.  — 
In  Moss  v.  Moss,  (1897)  P.  D.  268,  Sir  F.  H. 
Jeune  said:  "  When  in  English  law  fraud  is 
spoken  of  as  a  ground  for  avoiding  a  marriage, 
this  does  not  include  such  fraud  as  induces  a 
consent,  but  is  limited  to  such  fraud  as  pro- 
cures the  appearance  without  the  reality  of 
consent.  *  *  *  I  believe  in  every  case 
where  fraud  has  been  held  to  be  the  ground 
for  declaring  a  marriage  null,  it  has  been  such 
fraud  as  has  procured  the  form  without  the 
substance  of  agreement,  and  in  which  the 
marriage  has  been  annulled,  not  because  of 
the  presence  of  fraud,  but  because  of  the  ab- 
sence of  consent.  *  *  *  But  when  there  is 
consent  no  fraud  inducing  that  consent  is 
material.    Lord  Stowell  has  at   least  three 
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In  cases  where  consent  was  obtained  by  fraud  relief  has  been  granted  by 
Parliament,1  but  such  acts  are  not  considered  as  precedents  proceeding  upon 
principles  of  the  ecclesiastical  law.2 

Decisions  in  United  states.  —  Applying  the  same  principles  which  the  English 
courts  apply,  some  of  the  courts  in  the  United  States  have  arrived,  in  a  few 
instances,  at  different  conclusions,  and  certain  frauds  which  are  not  considered 
in  England  to  have  any  effect  upon  the  validity  of  the  marriage  are  held  by 
these  courts  to  vitiate  the  marriage  contract.3  A  difference  in  the  results 
arrived  at  in  the  two  countries  is  to  be  explained  frequently  by  statutes  which 
control  the  decisions  of  the  courts  in  the  United  States. 

2.  Degree  or  Nature  of  Fraud  —  Fraud  Vitiating   Ordinary  Contracts  Not  Sufficient  

Public  Policy.  —  The  degree  of  fraud  sufficient  to  vitiate  an  ordinary  contract 
will  not  afford  sufficient  ground  for  the  annulment  of  a  marriage.4  It  is  not 
sufficient  that  the  party  relied  upon  the  false  representations  and  was  deceived, 
or  that  important  and  essential  facts  were  concealed  with  intent  to  deceive. 
The  marriage  relation  is  a  status  controlled  and  regulated  by  considerations 
of  public  policy  which  are  paramount  to  the  rights  of  the  parties.5 

Degree  Where  Marriage  Not  Consummated.  —  Considerations  of  public  policy  are 
entitled  to  but  little  weight  where  the  fraud  is  discovered  before  the  marriage 
is  consummated  and  the  innocent  party  refuses  to  cohabit.  The  marriage  is 
then  so  inchoate  and  incomplete  that  the  status  of  the  parties  is  similar  to 
that  of  parties  to  an  executory  contract.6 

3.  Misrepresentations  as  to  Character  and  Wealth.  —  The  Fortune,  Character,  and 
Social  Standing  of  one  of  the  parties  are  not  essential  elements  of  marriage,  and 
it  is  contrary  to  public  policy  to  annul  marriages  for  fraud  or  misapprehension 


times  expressed  this  in  the  most  emphatic 
language."  Citing  Wakefield  v,  Mackay,  I 
Phill.  134  (where  that  learned  judge  said: 
"  Error  about  the  family  or  fortune  of  the  in- 
dividual, though  procured  by  disingenuous 
representations,  does  not  at  all  affect  the 
validity  of  the  marriage  ");  Ewing  v.  Wheat- 
ley,  2  Hag.  Cons.  175;  and  Sullivan  v.  Sulli- 
van, 2  Hag.  Cons.  238. 

Suppression  of  True  Name  in  Publication  of  Banns. 
— The  suppression  of  his  true  name  by  a  minor 
and  the  publication  of  banns  in  a  false  name 
with  the  consent  of  the  wife,  in  order  to  avoid 
obtaining  the  necessary  consent  of  the  minor's 
father  to  the  marriage,  constitute  sufficient 
fraud  and  conspiracy  to  justify  a  decree  an- 
nulling the  marriage  on  the  application  of  the 
father.  Pouget  v.  Tomkins,  2  Hag.  Cons. 
142. 

The  publication  of  banns  in  an  assumed  or 
false  name  of  a  woman  is  such  a  fraud  as  will 
entitle  the  husband  to  an  annulment  of  the 
marriage.  Frankland  v.  Nicholson,  3  M.  &  S. 
259,  note;  Wilson  v.  Brockley,  I  Phill.  Ecc. 
132;  Wakefield  v.  Mackay,  cited  in  r  Phill.  Ecc. 
134.  note. 

The  fact  that  the  woman  was  falsely  de- 
scribed as  a  widow  in  the  publication  of  banns 
is  not  sufficient  fraud  for  annulment  of  mar- 
riage where  the  husband  was  acquainted  with 
the  circumstances  and  the  woman  was  gen- 
erally reputed  to  be  a  widow.  Mayhew  v. 
Mayhew,  3  M.  &  S.  266,  note. 

Marriage  of  Persons  Unable  to  Understand  Mar- 
riage Contract  Annulled.  —  Portsmouth  v.  Ports- 
mouth, 1  Hag.  Ecc.  355;  Harrod  v.  Harrod,  I 
Kay  &  J.  4. 

1.  Marriage  Annulled  by  Act  of  Parliament.  — 
Field's  Marriage  Annulling  Bill,  2  H.  L.  Cas. 


48,  and  cases  cited;  Townshend  Peerage,  10 
CI.  &  F.  314. 

2.  Moss  v.  Moss,  (1897)  P.  270;  Templeton 
v.  Tyree,  L.  R.  2  P.  &  D.  420. 

3.  See  infra,  this  section,  passim,  especially 
the  subsection  Concealment  of  Pregnancy, 

Parties  to  Nullity  Suit.  —  As  to  rights  of 
parents,  guardians,  or  other  third  persons  to 
have  marriages  annulled,  see  the  title  Mar- 
riage (Annulment),  13  Encyc.  of  Pl.  and  Pr. 
871. 

Marriage  to  Defraud  Creditors.  —  A  matr'.age 

of  a  widow  with  full  consent  of  the  parties  and 
in  conformity  with  the  marriage  laws  cannot  be 
annulled  at  the  suit  of  a  creditor  although  the 
motive  of  such  marriage  was  to  terminate  the 
interest  of  the  widow  under  a  will  and  thus 
defeat  the  levy  of  an  execution.  McKinney  v. 
Clarke,  2  Swan  (Tenn.)  321,  58  Am.  Dec.  59. 

4.  Marriages  Not  Annulled  for  Fraud  Sufficient 
to  Vitiate  Ordinary  Contracts.  —  Sissung  v.  Sis- 
sung,  65  Mich.  168;  Cards  v.  Carris,  24  N.  J. 
Eq.  516;  Fisk  v.  Fisk,  6  N.  Y.  App.  Div.  432; 
Allen's  Appeal,  99  Pa.  St.  196,  44  Am.  Rep. 
101 

5.  Public  Policy.  —  Scott  v.  Sebright,  12  P. 

D.  21. 

6.  Less  Degree  of  Fraud  Where  Marriage  Not 
Consummated.  —  "Although  in  many  cases  the 
distinction  between  consummated  and  uncon- 
summated  marriages  in  proceedings  for  sepa- 
ration has  been  overlooked,  it  is  distinctly 
recognized  in  Lyndon  v.  Lyndon,  69  111.  43, 
and  Robertson  v.  Cole,  12  Tex.  356,  in  each  of 
which  cases  a  decree  of  nullity  was  entered 
when  the  court  said  that  the  ground  would 
have  been  insufficient  if  the  marriage  had  been 
consummated."  Smith  v.  Smith,  171  Mass. 
404.    See  also  Moot  v.  Moot,  37  Hun  (N.  Y.)  288. 

84  Volume  XIX. 


Fraud  and  Error. 


MARRIAGE. 


Concealment  of  Pregnancy. 


as  to  such  personal  qualities.1  The  lower  courts  of  New  York  administering 
a  statute  in  that  state  have  sometimes  annulled  marriages  on  these  grounds.2 

4.  Concealment  of  Unchastity  or  Prior  Marriage  —  Unchastity  of  Woman.  —  It  is 
contrary  to  public  policy  to  annul  a  marriage  for  concealment  by  a  woman  of 
her  unchastity  prior  to  marriage.3  Antenuptial  incontinence  is  not  a  ground 
for  annulment  or  for  divorce.4 

5.  Concealment  of  Pregnancy — Husband  Innocent.  —  The  authorities  in  the 
United  States  are  almost  unanimous  that  where  a  woman  conceals  the  fact 
that  she  is  pregnant  by  another  than  her  future  husband  at  the  time  of  mar- 
riage the  husband  may  have  the  marriage  annulled  for  such  fraud,5  unless 


1.  Misrepresentations  of  Character,  Etc.  —  Wier 
v.  Still,  31  Iowa  107;  Klein  v.  Wolfsohn, 
(Supm.  Ct.  Spec.  T.)  1  Abb.  N.  Cas.  (N.  Y.) 
134. 

Illustrations  of  Causes  Held  Insufficient  to  War- 
rant Annulment  of  Marriage.  —  Concealment  of 
the  fact  that  the  woman  had  previously  been 
insane  has  been  held  to  be  insufficient.  Cum- 
mington  v.  Belchertovvn,  149  Mass.  223.  From 
the  opinion  it  appears  that  this  case  had  pre- 
viously been  decided  differently  in  New  York. 

Where  the  woman's  mental  incapacity  at  the 
time  of  the  marriage  to  understand  the  nature 
of  the  ceremony  is  concealed  by  her  relatives, 
of  course  there  is  no  marriage.  Keyes  v. 
Keyes,  22  N.  H.  553. 

Concealment  of  kleptomania  is  not  a  cause 
of  annulment.  Lewis  v  Lewis,  44  Minn.  124, 
20  Am.  St.  Rep.  559. 

Concealment  by  the  woman  of  the  fact  that 
she  has  a  glass  eye  will  not  warrant  annul- 
ment of  marriage.  Kraus  v.  Kraus,  9  Ohio 
Dec.  515,  6  Ohio  N.  P.  248. 

2.  New  York.  —  A  young  woman  was  in- 
duced to  marry  a  notorious  criminal  by  his 
false  representations  that  he  was  an  honest  and 
industrious  man.  It  did  not  appear  that  the 
parties  had  been  acquainted.  At  the  time  of 
trial  he  was  serving  a  sentence  in  the  stale 
prison.  There  were  no  children.  It  was  held 
that,  while  the  case  must  be  regarded  as  ex- 
ceptional, the  statute  authorized  a  decree  of 
nullity  for  such  fraud.  Keyes  v.  Keyes,  (N. 
Y.  Super.  Ct.  Eq.  T.)  6  Misc.  (N.  Y.)  355. 

After  an  acquaintance  exceeding  two  years 
a  woman  married  a  man  who,  although  of 
good  reputation,  was  running  a  poolroom  and 
was  a  gambler.  Shortly  after  marriage  he 
was  arrested  and  his  true  character  was  dis- 
covered through  newspaper  reports.  Suit  for 
annulment  was  begun  without  delay.  No 
children  were  born  to  the  parties.  The  court 
granted  a  decree,  although  admitting  there  was 
no  precedent  for  it.  King  v.  Brewer,  (N.  Y. 
Super.  Ct.  Eq.  T.)  8  Misc.  (N.  Y.)  587,  criti- 
cised in  Fisk  v.  Fisk,  6  N.  Y.  App.  Div.  432, 
affirming  1  M.  Y.  An  not.  Cas.  382. 

Where  a  woman  whose  ovaries  had  been  re- 
moved by  a  surgical  operation  informed  her 
husband  before  marriage  that  it  was  doubtful 
whether  she  had  capacity  to  bear  children,  it 
was  held  that  the  marriage  would  not  be  an- 
nulled for  fraud,  especially  where  the  husband 
had  continued  to  cohabit  with  her  after  dis- 
covering the  facts.  Wendel  v.  Wendel,  30  N. 
Y.  App.  Div.  447,  reversing  22  Misc.  (N.  Y.) 
152.  This  decision  and  that  of  Fisk  v.  Fisk,  6 
N.  Y.  App.  Div.  432  (wherein  it  was  held  that 
the  fact  that  the  woman  represented  herself  at 
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the  time  of  her  marriage  as  having  never  been 
married,  when  in  fact  she  was  divorced  at  that 
time,  was  not  such  a  fraud  as  would  warrant 
an  annulment  of  the  matriage),  seem  to  show 
that  the  Supreme  Court  occupies  a  more  con- 
servative ground  with  regard  to  these  cases. 

3.  Misrepresentation  of  Chastity  Eefore  Mar- 
riage by  Woman  Not  Sufficient  Fraud.  —  Leavitt 
v.  Leavitt,  13  Mich.  452;  Allen's  Appeal,  99 
Pa.  St.  106,  44  Am.  Rep.  101;  Varney  v.  Var- 
ney,  52  Wis.  120,  38  Am.  Rep.  726;  Williams 
v.  Williams,  63  Wis.  58,  53  Am.  Rep.  253. 
See  also  Reynolds  v.  Reynolds,  3  Allen  (Mass.) 
605. 

4.  Antenuptial  Incontinence  Not  Ground  for  Di- 
vorce.—  Baker  v.  Baker,  13  Cal  87;  Steele  v. 
Steele,  96  Ky.  382;  Hedden  v.  Hedden,  21  N. 
J.  Eq.  61;  Steel  v.  Steel,  104  N.  Car.  631. 

"  By  entering  into  the  tie  of  marriage,  the 
party  has  given  a  final  pardon  to  all  antenup- 
tial errors."  Graves  v.  Graves,  3  Curt.  Ecc. 
235- 

Concealment  of  the  Birth  of  an  Illegitimats  Child 
Prior  to  Marriage,  even  if  established  by  suffi- 
cient evidence,  is  not  sufficient  fraud  on  the 
part  of  the  wife  to  constitute  a  ground  for  an- 
nulment of  a  marriage  after  consummation. 
Farr  v.  Farr,  2  MacArthur(D.  C.)35;  Sbrady  v. 
Logan,  (Supm.  Ct.  Spec.  T.)  17  Misc.  (N.  Y.) 
329;  Smith  v.  Smith,  8  Oregon  100. 

Concealment  of  Prior  Marriage.  —  The  fact  that 
the  wife  concealed  her  prior  marriage  and 
represented  that  she  had  never  been  married 
is  not  sufficient  fraud  for  annulment  of  mar- 
riage where  the  prior  marriage  no  longer  exists 
and  there  is  no  pregnancy.  Donnelly  v. 
Strong,  175  Mass.  157.  See  also  Clarke  v. 
Clarke,  (Supm.  Ct.  Spec.  T.)  ir  Abb.  Pr.  (N. 
Y.)  228,  and  notes  to  the  last  subsection  supra. 

5.  California.  —  Baker  v.  Baker,  13  Cal.  87. 
Indiana. — Ritter  v.  Ritter,  5  Blackf.  (Ind.)  81. 
Massachusetts.  —  Reynolds   v.   Reynolds,  3 

Allen  (Mass.)  605;  Donovan  v.  Donovan,  9 
Allen  (Mass.)  140. 

Michigan.  —  Nadra  v.  Nadra,  79  Mich.  591; 
Harrison  v.  Harrison,  94  Mich.  599.  See  also 
Sissung  v.  Sissung,  65  Mich.  168. 

New  Jersey.  —  Carris  v.  Carris,  24  N.  J.  Eq. 
516. 

ATeiv  York.  — See  Scott  v.  Shufeldt,  5  Paige 
(N.  Y.)  43. 

Ohio,  —  Morris  v.  Morris,  Wright  (Ohio)  630. 
Pennsylvania.  —  Allen's  Appeal,  99  Pa.  St. 
196,  44  Am.  Rep.  101.    In  this  case  the  ques- 
tion was  held  one  for  the  jury. 

Texas.  —  See  McCulloch  v.  McCulloch,  69 
Tex.  682. 

Contra  —  North    Carolina.  —  Scroggins  v. 
Scroggins,  3  Dev.  L.  (14  N.  Car.)  535;  Long 
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he  has  himself  been  incontinent  with  the  woman,  and  this  fact  is  held  to  put 
him  on  his  guard  as  to  her  unscrupulous  character  so  that  he  is  not  entitled 
to  an  annulment  of  his  marriage.1 

In  England,  after  a  careful  examination,  the  doctrine  that  a  marriage  may 
be  annulled  for  this  fraud  has  been  denied,  upon  the  ground  that  it  does  not 
affect  the  reality  of  the  consent,  but  only  amounts  to  fraud  in  securing  it.  It 
is  declared  not  to  be  a  circumstance  which  goes  to  the  essence  of  the  marriage.8 

6.  Concealment  of  Disease  —  Syphilis.  — The  fraudulent  concealment  of  the 
fact  that  one  of  the  parties  has  syphilis  in  an  incurable  form,  or  is  so  affected 
with  the  disease  that  the  chances  of  a  cure  are  very  remote  or  doubtful,  is  held 
to  constitute  sufficient  fraud  for  the  annulment  of  the  marriage.3 


v.  Long,  77  N.  Car.  304.,  24  Am.  Rep.  449. 
But  'compare  Barden  v.  Barden,  3  Dev.  L.  (14 
N.  Car.)  548. 

Pregnancy  as  Incapacity.  —  In  the  District  of 
Columbia,  where  the  wife  is  pregnant  at  I  he 
time  of  the  marriage,  the  husband  being  inno- 
cent and  without  notice,  a  divorce  may  be 
granted  under  the  statute  for  matrimonial  in- 
capacity at  the  time  of  marriage.  Caton  v. 
Caton,  6  Mackey  (D.  C.)  309.  Contra  in  Cali- 
fornia, where  incapacity  must  continue  and  be 
incurable.  Franke  v,  Franke,  (Cal.  1892)  31 
Pac.  Rep.  571. 

Statutes  in  a  Number  of  States  expressly  pro- 
vide that  pregnancy  by  another  than  the 
husband  at  the  time  of  the  marriage  shall  be 
a  ground  of  nullity  or  divorce.  See  the  local 
statutes.  See  also  Steel  v.  Steel,  104  N.  Car. 
631. 

Reasons  of  Doctrine. —  In  Reynolds  v.  Rey- 
nolds, 3  Allen  (Mass.)  605,  the  court  said: 
"  The  material  distinction  between  such  case 
and  a  misrepresentation  as  to  the  previous 
chastity  of  a  woman  is  obvious  and  palpable. 
The  latter  relates  only  to  her  conduct  and 
character  prior  to  the  contract,  while  the 
former  touches  directly  her  actual  present  con- 
dition and  her  fitness  to  execute  the  marriage 
contract  and  take  on  herself  the  duties  of  a 
chaste  and  faithful  wife.  *  *  *  The  con- 
cealment and  false  statement  go  directly  to 
the  essentials  of  the  marriage  contract  and 
operate  as  a  fraud  of  the  gravest  character  on 
him  with  whom  she  enters  into  that  relation." 
This  fraud  exists  both  because  a  child  may  be 
born  which  according  to  (he  presumption  of 
law  will  be  the  husband's,  though  not  really 
his,  and  because  the  woman  at  the  time  of  the 
marriage  is  incapable  of  bearing  a  child  to  her 
husband.  The  court  said  :  "A  man  therefore 
who  has  contracted  a  marriage  with  a  woman 
under  such  circumstances,  if  he  could  not  ob- 
tain a  divorce  on  the  ground  of  fraud,  would 
be  subjected  to  the  painful  alternative  of  dis- 
owning the  child,  and  thereby  publishing  to 
the  world  the  shame  of  her  who  was  still 
to  remain  his  wife,  or  suffer  the  presumption 
of  legitimacy  to  stand,  and  admit  the  child  of 
another  to  share  in  his  bounty  and  receive  sup- 
port in  like  manner  as  his  own  legitimate  chil- 
dren. There  is  no  sound  rule  of  law  or  con- 
sideration of  policy  which  requires  that  a 
marriage  procured  by  false  statements  or 
representations  and  attended  with  such  re 
suits  upon  an  innocent  party  should  be  held 
valid  and  binding  on  him." 

1.  Crehore  v.  Crehore,  97  Mass.  330.  See 


also  inf-a,  this  section,  False  Claim  of  Preg- 
nancy by  Future  Husband. 

In  the  Absence  of  Proof  of  the  Paternity  of  the 
child  it  is  presumed  to  be  the  husband's  child, 
and  pregnancy  by  the  husband  at  the  date  of 
marriage  is  no  ground  for  annulment.  Mc- 
Culloch  v.  McCuTloch,  69  Tex.  682. 

2.  English  Doctrine.  —  Moss  v.  Moss,  (1897) 
P.  D.  276.  The  court  criticised  the  reasoning 
in  Reynolds  v.  Reynolds,  3  Allen  (Mass.)  605, 
upon  the  grounds,  first,  that  it  unduly  extends 
the  analogy  between  marriage  and  other  con- 
tracts; second,  that  the  presumption  that  the 
child  is  the  husband's  may  be  disproved  if 
the  husband  has  evidence  to  prove  the  mar- 
riage void;  and,  third,  that  the  incapacity  ot 
the  woman  at  the  time  of  the  marriage  to  be- 
come pregnant  by  her  husband  (unlike  the 
sexual  incapacity  for  which  the  couits  annul 
marriages)  is  temporary  only.  Sir  F.  H.  Jeune 
added:  "  I  think  it  might  be  added  that  in- 
capacity to  bear  children,  even  if  permanent, 
has  never  in  our  law  been  considered  a  ground 
for  annulling  a  marringe." 

3,  Concealment  of  Venereal  Disease.  —  Smith 
v.  Smith,  171  Mass.  404;  Vondal  v.  Vondal, 
175  Mass.  383;  Ryder  v.  Ryder,  66  Vt.  158,  44 
Am.  St.  Rep.  833. 

In  Vondal  v.  Vondal,  175  Mass.  383,  it  was 
held  thai  the  marriage  would  not  be  annulled 
under  the  circumstances  of  the  case  where 
the  parties  had  cohabited  for  four  months 
after  the  marriage.  In  this  case  the  woman 
was  afflicted  with  syphilis,  but  "  the  disease  at 
that  time  was  probably  not  contagious,  and 
could  have  been  so  treated  that  it  would  not 
be  communicated  by  contagion  and  so  as  prob- 
ably to  make  her  free  from  suffering  any  ill 
effects  from  the  disease." 

In  Ryder  v.  Ryder,  66  Vt.  158,  44  Am.  St. 
Rep.  833,  the  husband,  upon  discovering  that 
his  wife  had  syphilis,  secured  medical  assist- 
ance and  believed  that  she  was  cured;  and  he 
did  noi  learn  the  contrary  until  one  year  and 
four  months  afterwards,  when  he  found  that 
her  condition  was  incurable  and  immediately 
sued  for  annulment.  It  was  held  that  the 
delay  was  not  unreasonable. 

In  New  York  it  is  declared  by  statute  (Code 
Civ.  Pro.,  §  1743)  that  the  marriage  may  be 
annulled  when  "  the  consent  of  one  of  the 
parlies  was  obtained  by  force,  duress,  or 
fraud."  Under  this  statute  it  has  been  held 
that  the  fact  that  the  husband  was  "  afflicted 
with  a  chronic  and  contagious  venereal  dis- 
ease "  was  a  sufficient  ground  for  annulment 
where  immediately  upon  the  discovery  of  his 
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7.  False  Claim  of  Pregnancy  by  Future  Husband  —  Marriage  After  illicit  inter- 
course. —  It  is  well  settled  that  a  marriage  will  not  be  annulled  for  fraud  where 
a  woman  induces  a  man  to  marry  her  by  falsely  representing  that  their  illicit 
intercourse  has  rendered  her  pregnant,  when  in  fact  she  is  not  pregnant  1  or 
is  pregnant  by  another.*  In  this  case  the  husband  is  placed  on  his  guard  by 
knowledge  of  her  unchastity  and  cannot  be  considered  as  deceived  by  the 
woman's  representations.3 

Where  the  Child  Is  Born  Before  Marriage,  and  the  mother  induces  a  man  to  marry 
her  by  false  and  fraudulent  representations  that  he  is  the  father  of  the  child, 
and  it  afterwards  appears  that  the  child  is  not  his,  it  has  been  held  in  two 
cases  that  this  is  a  sufficient  cause  to  secure  the  annulment  of  the  marriage.4 
But  the  mere  concealment  of  the  birth  of  an  illegitimate  child  before  marriage 
is  no  ground  for  annulment.5 

8.  Fraud  in  Obtaining  Marriage  License  —  Abduction.  —  Fraud  and  perjury  in 
obtaining  a  marriage  license  without  the  consent  of  parents  or  in  violation  of  a 
statute  relating  to  marriage  licenses  will  not  render  the  marriage  void  if  the 
parties  are  voluntarily  married  under  such  license.6  But  where  the  fraud  is 
committed  under  circumstances  amounting  to  abduction,  and  before  the  mar- 
riage is  consummated  the  innocent  party  escapes  or  repudiates  the  ceremony, 
the  marriage  may  be  declared  void.7 

9.  Undue  Influence  over  Minors  and  Persons  of  Weak  Mind.  —  Where  a  minor 
or  a  person  of  weak  mind  is  entrapped  into  a  marriage  by  the  fraud  and  con- 
spiracy of  third  persons,  the  marriage  will  be  annulled  if  it  appears  that  the 
consent  to  the  marriage  was  feigned  or  involuntary.8 

10.  Evidence  of  Fraud  —  Proof  of  Concealment  of  Material  Facts.  —  Where  the  fraud 
consists  of  the  concealment  of  some  material  fact,  it  must  appear  that  the 


condition  the  wife  separated  from  him  and  had 
since  lived  apart  and  where  there  were  no 
children  of  the  marriage.  Anonymous,  (Supm. 
Ct.)  21  Misc.  (N.  Y.)  765. 

In  Myer  v.  Myer,  (Supm  Ct.)49  How.  Pr.  (N. 
Y.)  311,  the  woman  was  afflicted  with  chronic 
leucorrhcea  in  a  very  loathsome  form,  and  this 
was  held  under  the  statute  to  be  a  sufficient 
ground  for  annulment. 

1.  Pretending  Pregnancy  Where  None  Exists.  — 
Fairchild  v.  Fairchild,  43  N.  J.  Eq.  473;  Tait 
v.  Tait,  (N.  Y.  Super.  Ct.  Eq.  T.)  3  Misc.  (N. 
Y.)  218;  Hoffman  v.  Hoffman,  30  Pa.  St.  417; 
Todd  v.  Todd,  149  Pa.  St.  60. 

2.  Where  Woman  Is  Pregnant  by  Another.  — 
Franke  v.  Franke,  (Cal.  1892)  31  Pac.  Rep.  571; 
Foss  v.  Foss,  12  Allen  (Mass.)  26;  States  v. 
States,  37  N.J.  Eq.  195;  Seilheimer  v.  Seil- 
heimer,  40  N.  J.  Eq.  412;  Bartholomew  v. 
Bartholomew,  14  Pa.  Co.  Ct.  230.  See  also 
Sissung  v.  Sissung,  65  Mich.  168,  where  the 
court  was  equally  divided  as  to  the  effect  of 
such  fraud. 

3.  Foss  v.  Foss,  12  Allen  (Mass.)  26;  Seil- 
heimer v.  Seilheimer,  40  N.  J.  Eq.  412;  Fair- 
child  v.  Fairchild,  43  N.  J.  Eq.  473.  And  see 
supra,  this  section,  Concealment  of  Pregnancy. 

4.  Barden  v.  Barden,  3  Dev.  L.  (14  N.  Car.) 
548;  Scott  v.  Shufeldt,  5  Paige  (N.  Y.)  43.  In 
each  of  these  cases,  both  parties  being  white 
people,  it  was  afterwards  discovered  that  the 
child  was  a  mulatto. 

5.  See  supra,  this  section,  Concealment  of 
Unchastity  or  Prior  Marriage,  notes. 

6.  Marriage  Voluntary  —  License  Obtained  by 
Fraud.  —  Cooper  v.  Crane,  (i8gi)  P.  369;  Field's 
Marriage  Annulling  Bill,  2  H.  L.  Cas.  48. 

As  to  the  effect  of  procuring  a  license  in  vio- 


lation of  the  English  Marriage  Act,  see  infra, 
this  title,  Statutory  Peculations  —  License. 

7.  Marriage  with  Young  Girl  —  No  Consumma- 
tion. —  Where  a  young  girl  about  fifteen  years 
of  age,  away  from  her  parents,  was  induced  to 
consent  to  a  marriage  with  a  man  who  pro- 
cured the  marriage  license  by  perjury  and 
fraud,  and  the  marriage  ceremony  was  per- 
formed, but  the  girl  repudiated  the  whole 
affair  and  returned  to  her  parents,  the  mar- 
riage never  being  consummated,  it  was  held 
that  the  marriage  might  be  annulled  in  a  court 
of  equity.  Lyndon  v.  Lyndon,  69  111.  43; 
Robertson  v.  Cole,  12  Tex.  356.  For  similar 
cases  in  Scotland  see  Cameron  v.  Malcolm, 
Mor.  Diet.  12,586;  Allan  v.  Young,  Ferg. 
Cons.  37. 

Fraud  as  to  Marriage  Certificate.  —  Where  a 
man  obtained  a  marriage  certificate  by  misrep- 
resentation as  to  his  residence  and  then  in- 
duced a  girl  less  than  eighteen  years  of  age  to 
believe  that  the  certificate  was  valid,  and  that, 
having  been  obtained,  they  were  obliged  to  be 
married,  and  that  her  parents  had  no  control 
over  her,  the  evidence  was  held  to  be  sufficient 
to  justify  a  decree  annulling  the  marriage  un- 
der Stat.  Vt.  (1894),  §  2661.  providing  that  a 
marriage  contract  may  be  annulled  when  the 
consent  of  either  party  is  obtained  by  fraud. 
Parsons  v.  Parsons,  68  Vt.  95. 

8.  Conspiracy  —  Lack  of  Consent.  —  Cameron 
v.  Malcolm,  Mor.  Diet.  12,586;  Portsmouth  v. 
Portsmouth,  1  Hag.  Ecc.  355;  Turner's  Nullity 
of  Marriage  Bill,  17  Hans.  Pari.  Deb.  N.  S. 
1133,  Keyes  v.  Keyes.  22  N.  H.  553;  Sloan  v. 
Kane,  (Supm.  Ct.  Spec.  T.)  10  How.  Pr.  (N. 
Y.)66;  Ferlat  v.  Gojon,  Hopk.  Ch.  (N.  Y.)  478, 
14  Am.  Dec.  554;  Barnes  v.  Wyethe,  28  Vt.  41. 


1187 


Volume  XIX. 


Duress. 


MARRIAGE. 


Degree  cf  Duress. 


conduct  of  the  party  was  such  as  to  mislead  and  deceive  a  reasonably  cautious 
and  prudent  person,  and  that  this  conduct  was  designed  to  create  a  false 
impression.1 

Presumption  of  Paternity  of  Child  Born  in  Wedlock.  —  Where  it  is  alleged  that  the 
wife  was  pregnant  by  another,  the  husband  must  overcome  the  presumption 
that  he  is  the  father  of  the  child  if  it  was  born  in  wedlock.2 

11.  Affirmance  of  Marriage  After  Discovery  of  Fraud.  —  It  is  conceded  that  a 
man  who  continues  to  cohabit  with  his  wife  after  discovering  a  fraud  by 
which  he  was  led  into  the  marriage  thereby  affirms  and  ratifies  the  marriage.3 
A  statutory  provision  to  this  effect  exists  in  many  of  the  states.4 

VIII.  Duress  —  1.  Effect  upon  Marriage  —  Void  or  Voidable.  —  Where  the 
consent  to  marriage  is  obtained  through  fear  or  duress  the  marriage  is  void- 
able and  may  be  annulled  on  the  petition  of  the  injured  party  provided  it  has 
not  been  subsequently  ratified.5 

2.  Degree  of  Duress  —  Sufficient  to  Overcome  Will  of  Consenting  Party.  —  Formerly  it 
was  held  that,  to  avoid  a  marriage,  the  duress  must  be  such  as  would  over- 
come the  will  of  a  person  of  "  good  courage  or  resolution."  6  But  it  is  now 
conceded  that  such  rule  is  inaccurate.  The  question  for  determination  is 
whether,  under  the  circumstances,  the  will  of  the  consenting  party  was  over- 
come by  force  or  fear,  and  this  is  purely  a  question  of  fact.7 


1.  Evidence  of  Express  Representations  of  Chas- 
tity.—  "  In  determining  on  the  validity  of  such 
contract,  in  order  to  ascertain  whether  it  shall 
be  adjudged  void  on  ihe  ground  of  fraud  under 
Gen.  Slat.,  c.  107,  §  4,  the  same  rules  of  evi- 
dence are  to  be  applied  as  to  other  civil  con- 
tracts. There  must  be  satisfactory  proof  either 
of  misrepresentation  or  concealment  of  some 
essential  fact.  This  may  be  established  either 
by  direct  or  by  circumstantial  evidence.  Nor 
is  it  necessary  that  it  should  be  shown  that 
there  were  any  express  misrepresentations  or 
any  positive  and  overt  acts  of  concealment. 
It  is  sufficient  to  prove  that  the  acts  and  con- 
duct of  one  of  the  parties  were  such  that  a 
reasonably  cautious  and  prudent  person  might 
be  misled  and  deceived  as  to  the  existence  of  a 
particular  fact  which  formed  the  basis  or  con- 
tributed an  essential  ingredient  in  the  con- 
tract, and  that  these  acts  and  conduct  were 
adapted  and  designed  to  induce  and  create  a 
false  impression  and  belief  in  the  mind  of  the 
other  party."  Donovan  v.  Donovan,  9  Allen 
(Mass.)  140. 

2.  Presumption  as  to  Paternity.  —  McCulloch 
v.  McCulloch,  69  Tex.  6S2,  5  Am.  St.  Rep.  96. 

Such  presumption  is  one  of  fact  and  under 
some  circumstances  is  next  to  insuperable. 
Gardner  v.  Gardner,  2  App.  Cas.  723. 

8.  Cohabitation  After  Discovery  of  Fraud.  — 
Best  v.  Best,  1  Add.  Ecc.  411;  Leavitt  v. 
Leavitt,  13  Mich.  452;  Scroggins  v.  Scroggins, 
3  Dev.  L.  (14  N.  Car.)  535. 

A  man,  after  some  correspondence  with  a 
woman  residing  in  Russia,  married  her  on  the 
third  day  after  she  landed  in  the  United  States. 
Six  monlhs  after  the  marriage,  and  during 
the  husband's  absence,  she  gave  birth  to  a 
fully  developed  child.  On  his  return  she  ex- 
plained that  the  child  was  prematurely  born. 
The  parties  cohabited  until  six  months  after 
the  birth  of  the  child,  when  the  husband  dis- 
covered the  fraud  and  separated  from  her.  It 
was  held  that  the  cohabitation  under  such 
circumstances  was  not  a  bar  to  annulment. 
Harrison  v.  Harrison,  94  Mich.  559. 


Where  a  marriage  is  procured  by  fraud  as 
to  consent  of  parents  and  is  followed  by  co- 
habitation, it  is  contrary  to  public  policy  to 
annul  the  marriage.  Moot  v.  Moot,  37  Hun 
(N.  Y.)  288.  See  also  supra,  this  section,  Con- 
cealment of  Disease. 

4.  Statutes.  —  Glinsmann  v.  Glinsmann, 
(Supm.  Ct.  Spec.  T.)  12  How.  Pr.  (N.  Y.)  32; 
Muller  v.  Muller,  21  N.  Y.  Wkly.  Dig.  287; 
Eliot  v.  Eliot,  77  Wis.  634. 

5.  Duress  —  Marriage  Voidable.  —  Scott  v. 
Sebright,  12  P.  D.  21;  Hampsteadw.  Plaistow, 
49  N.  H.  84;  Ferlat  v.  Gojon.  Hopk.  Ch.  (N. 
Y.)  478,  14  Am.  Dec.  554;  Willard  v.  Willard, 
6  Baxt.  (Tenn.)  297,  32  Am.  Rep.  529;  Clark  v. 
Field,  13  Vt.  460. 

6.  Aylmer's  Parergon  362. 

7.  Modern  Rule.  —  In  Scott  v.  Sebright,  12  P. 
D.  21,  Butt,  J.,  said  in  reference  to  the  former 
doctrine:  "  I  do  not  think  that  is  an  accurate 
statement  of  the  law.  Whenever  from  natural 
weakness  of  intellect  or  from  fear  —  whether 
reasonably  entertained  or  not  —  either  party 
is  actually  in  a  state  of  mental  incompetence 
to  resist  pressure  improperly  brought  to  bear, 
there  is  no  more  conseni  than  in  the  case  of  a 
person  of  stronger  intellect  and  more  robust 
courage  yielding  to  a  more  serious  danger." 

In  the  earlier  cases  it  seems  thai  marriages 
were  annulled  where  the  degree  of  fraud  and 
force  was  utlerly  inadequate  to  overcome  a 
person  of  good  courage  and  resolution.  See 
Harford  v.  Morris,  2  Hag.  Cons.  423;  Ports- 
mouth v.  Portsmouth  I  Hag.  Ecc.  355. 

"  In  every  case  of  this  character,  regard 
should  be  had  to  the  age,  sex,  and  situation  of 
the  party.  Force  that  would  overcome  and  in- 
timidate a  mentally  feeble  person,  or  one  void 
of  courage,  would  not  daunt  a  strong  person 
or  one  of  heroic  courage."  Meredith  v.  Mere- 
dith, 79  Mo.  App.  636. 

Illustrations.  —  Where  the  petiiioner,  a 
woman  iwenty-two  years  of  age,  during  her 
engagement  to  the  respondent  discounted  cer- 
tain bills  for  him  and,  failing  to  pay  them, 
was  threatened  with  bankruptcy  proceedings, 
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3.  Unlawful  Arrest.  —  A  marriage  will  be  annulled  for  duress  where  the 
consent  of  one  of  the  parties  is  obtained  by  a  criminal  proceeding  prosecuted 
without  probable  cause.1 

4.  Lawful  Arrest  and  Imprisonment.  — A  man  lawfully  arrested  and  impris- 
oned on  a  process  for  bastardy  or  seduction  cannot  have  the  marriage  declared 
void  if  he  marries  the  woman  to  procure  his  discharge,2  even  though  he  may 
afterwards  be  able  to  establish  the  fact  that  the  child  is  not  his.3 

5.  Threats  and  Menaces. —  It  must  appear  that  the  marriage  was  induced 
by  the  threats,  and  that  the  party  did  not  enter  into  the  marriage  for  other 
reasons.4 

Threats  of  Probable  Consequences  of  Seduction.  —  Where  a  man  has  seduced  a  woman 
and  marries  her  through  fear  of  the  probable  consequences  of  his  crime,  such 
as  the  disgrace,  danger  of  violence  from  the  woman's  relatives,  or  arrest  for 
bastardy  or  seduction,  such  duress  is  not  a  sufficient  ground  for  annulment 
of  the  marriage.5 

Threats  by  Third  Persons  —  Knowledge  of  Woman.  —  Where  the  consent  is  obtained 
by  duress  it  seems  not  necessary  to  prove  that  the  threats  by  third  persons 
were  made  in  conspiracy  with  the  woman  or  with  her  knowledge,0  though 
some  cases  hold  a  contrary  doctrine.7 

6.  Ratification.  —  A  marriage  obtained  by  duress  is  merely  voidable,  and 
may  be  ratified  by  consummation  after  the  restraint  has  been  removed.8 


and  while  in  a  state  of  bodily  and  mental  pros- 
tration caused  by  such  threats  was  induced  to 
marry  by  a  threat  of  the  respondent  that  he 
would  shoot  her  if  she  showed  during  the  mar- 
riage ceremony  that  she  was  not  acting  of  her 
free  will,  the  evidence  of  duress  was  held  to  be 
sufficient.    Scott  v.  Sebright,  12  P.  D.  21. 

Where  it  appealed  that  the  respondent  ob- 
tained a  license  by  a  false  statement  of  the 
facts  and  without  the  knowledge  of  the  peti- 
tioner, a  woman  twenty-four  years  of  age,  and 
induced  the  petitioner  to  enter  a  church  and 
go  through  the  ceremony  of  marriage  by  a 
threat  that  he  would  shoot  himself  if  she  re- 
fused, it  was  held  that  there  was  not  sufficient 
evidence  of  duress  to  rebut  the  presumption  of 
consent,  where  it  also  appeared  that  the  peti- 
tioner was  able  to  go  through  the  ceremony 
without  showing  any  signs  of  unwillingness 
and  signed  the  marriage  register  without  dis- 
closing any  intimidation.  Cooper  v.  Crane, 
(1891)  P.  369. 

1.  Duress  by  Unlawful  Arrest.  —  Bassett  v. 
Bassett,  9  Bush  (Ky.)  696;  Smith  v.  Smith,  51 
Mich.  607;  Collins  v.  Collins,  2  Brews.  (Pa.) 
515;  Stevenson  v.  Stevenson,  7  Phila.  (Pa.)  386; 
Brant  v.  Brant,  17  Phila.  (Pa.)  655,  41  Leg. 
Int.  (Pa.)  54;  Pyle  v.  Pyle,  10  Phila.  (Pa.)  58, 
30  Leg.  Int.  (Pa.)  208;  Shoro  v.  Shoro,  60  Vt. 
268,  6  Am.  St.  Rep.  118. 

In  Ingle  v.  Ingle,  (N.  J.  1897)  38  Atl.  Rep. 
953,  it  was  insisted  that  the  unlawfulness  of 
the  arrest  could  be  proved  by  merely  showing 
that  the  charge  was  false.  The  court  said: 
"  In  cases  of  this  character,  to  make  the  arrest 
unlawful,  not  only  must  it  be  established  that 
the  charge  was  a  false  one,  but  that  the  de- 
fendant who  made  the  charge  knew  ii  to  be 
false  and  made  the  charge  maliciously  and 
without  probable  cause." 

2.  Marriage  to  Procure  Discharge  from  Bastardy 
Proceedings.  —  Williams  v.  State,  44  Ala.  24; 
Marvin  v.  Marvin,  52  Ark.  425,  20  Am.  St. 
Rep.  191 ;  Schwartz  v.  Schwartz,  29  III.  App. 
516;  Sickles  v.  Carson,  26  N.  J.  Eq.  440;  Seyer 
v.  Seyer,  37  N.  J.  Eq.  210;  Jackson  v.  Winne, 


7  Wend.  (N.  Y.)  47,  22  Am.  Dec.  563;  State  v. 
Davis,  79  N.  Car.  603;  Johns  v.  Johns,  44  Tex. 
40;  Medrano  v.  State,  32  Tex.  Crim.  214,  40 
Am.  St.  Rep.  775;  Copeland  v.  Copeland,  (Va. 
1895)  21  S.  E.  Rep.  241. 

Arrest  for  Attempt  to  Commit  Abortion.  — 
Where  a  man  after  illicit  intercourse  with  a 
woman  furnishes  her  with  the  means  of  pro- 
curing abortion  and  is  arrested  for  this  crime, 
if  he  elects  to  marry  the  woman  while  under 
such  arrest  as  a  means  of  obtaining  a  release, 
the  constraint  under  which  he  enters  into  the 
marriage  constitutes  no  ground,  either  in  law 
or  in  morals,  for  annulling  it.  The  fact  that 
the  arrest  was  in  a  purely  criminal  proceeding 
and  not  in  a  bastardy  proceeding  is  imma- 
terial.   Frost  v.  Frost,  42  N.  J.  Eq.  55. 

3.  Scott  v.  Shufeldt,  5  Paige  (N.  Y.)  43. 

4.  Duress  Must  Be  Sole  Cause  Inducing  Mar- 
riage.—  Todd  v.  Todd,  149  Pa.  St.  60,  24 
W.  N.  C.(Pa.)  31. 

Where  a  man  yields  a  reluctant  consent  to 
the  arguments  and  threats  of  the  woman's 
relatives,  and  marries  the  woman  believing 
that  he  has  seduced  and  ruined  her  and  desir- 
ing to  repair  the  wrong  he  has  done,  the  mar- 
riage will  not  be  annulled  for  such  duress. 
Collins  v.  Ryan,  49  La.  Ann.  1710. 

5.  Marriage  to  Escape  Probable  Consequences  of 
Seduction. —  Honnett  v.  Honnett,  33  Ark.  156, 
34  Am.  Rep.  39;  Collins  v.  Ryan,  49  La.  Ann. 
1710;  Lacoste  v.  Guidroz,  47  La.  Ann.  295, 
holding  that  "  threats  of  any  measure  author- 
ized by  law  and  the  circumstances  of  the  case  " 
will  not  invalidate  a  marriage;  Meredith  v. 
Meredith,  79  Mo.  App.  636. 

6.  Duress  Without  Knowledge  of  Wife.  —  Marks 
v.  Crume,  (Ky.  1895)  29  S.  W.  Rep,  436.  See 
also  Anderson  v.  Anderson,  74  Hun  (N.  Y.)  56, 
affirmed        N.  Y.  719. 

7.  Knowledge  of  Wife  Held  Essential  to  Annul- 
ment. —  Schwartz  v.  Sch  wartz,  29  111.  App.  516; 
Sherman  v.  Sherman,  (Com.  PI.  Spec.  T.)  20 
N.  Y.  Supp.  414. 

8.  Ratification  by  Consummation.  —  See  the 
title  Duress,  vol.  io,  p.  338,  note,  and  in  ad- 
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IX.  Statutory  Regulations — - 1.  Publication  of  Banns.  —  Previous  to  Lord 
Hardwicke's  Marriage  Act,  26  Geo.  II.,  c.  33,  passed  in  1753,  a  marriage  was 
valid  although  celebrated  without  the  publication  of  banns.1  By  that  act, 
however,  it  was  required  that  banns  must  be  published  in  the  true  names  of 
the  parties, a  and  upon  a  failure  to  do  so  a  marriage  was  declared  to  be  null 
and  void  to  all  intents  and  purposes.3  These  requirements  of  Lord  Hard- 
wicke's Marriage  Act  were  re-enacted  in  effect  in  the  Marriage  Act  of  4  Geo. 
IV.,  c.  76* 

Effect  of  Statutes  in  United  States.  —  These  statutes  did  not  apply  to  the  Ameri- 
can colonies  and  are  not  a  part  of  the  common  law  in  the  United  States.5 
Similar  statutes  were  enacted  in  the  older  states,  but  have  been  repealed. 

2.  Consent  of  Parent  or  Guardian  —  a.  Age  of  Consent  at  Common  Law. 
—  The  age  of  consent  at  common  law  was  fixed  at  twelve  for  girls  and  four- 
teen for  boys,6  and  marriage  of  persons  of  such  age  was  valid  without  the 
consent  of  parents  or  guardians.7 

English  statutes.  —  By  Lord  Hardwicke's  Act  a  marriage  was  void  where 
either  of  the  parties,  not  being  a  widower  or  widow,  married  while  under 
twenty-one  years  of  age  without  the  consent  of  parents  or  guardians.8 

b.  Persons  Whose  Consent  Is  Required.  —  Ordinarily  the  consent  of 
the  father  of  a  minor  is  required  when  the  minor  is  in  the  father's  custody.9 


dition  to  the  cases  there  cited,  see  Miller  v. 
Miller,  43  S.  Car.  306. 
Where  the  Woman  Is  Pregnant  at  Marriage 

and  a  child  is  subsequently  born,  ratificaiion 
is  to  be  presumed,  since  it  is  presumed  lhat 
the  child  was  begotten  in  lawful  wedlock. 
Seyer  v.  Seyer,  37  N.  J.  Eq.  210. 

1.  Marriage  Without  Banns  Valid  Before  1753. 
—  See  Wright  v.  Elwood,  1  Curt.  Ecc.  670. 

Fleet  Marriages,  which  were  ended  by  the 
statute  26  Geo.  II.,  c.  33,  were  valid  although 
celebrated  without  banns.  Reed  v.  Passer, 
Peake  N.  P.  231,  per  Lord  Kenyon.  See  also 
the  evidence  of  Dr.  Haggard  before  the  House 
of  Lords  in  Reg.  v.  Millis,  10  CI.  &  F.  643. 

2.  Publication  of  Banns  Required.  —  Rex  v. 
Billinghurst,  3  M.  &  S.  250;  Frankland  v. 
Nicholson,  3  M.  &  S.  259;  Pougetl  v.  Tomkyns, 
3  M.  &  S.  262,  1  Phill.  Ecc.  499;  Rex  v.  Tib- 
shelf,  1  B.  &  Aid.  190. 

3.  Stat.  26  Geo.  II.,  c.  33.  §  8. 
The  portion  of  this  statute  regulating  banns 

is  in  force  in  Canada.  O'Connor  v.  Kennedy, 
15  Ont.  20. 

4.  Marriage  Act  of  1823. —  By  the  statute  4 
Geo.  IV.,  c.  76,  §  22,  a  marriage  of  parties  who 
had  procured  a  false  publication  of  banns  was 
void.  Tongue  v.  Tongue,  1  Moo.  P.  C.  90; 
Wormald  v.  Neal,  19  L.  T.  N.  S.  93;  Midgley 
v.  Wood.  4  Sw.  &  Tr.  267,  30  L.  J.  M.  C.  57,  12 
Eng.  Rul.  Cas.  745. 

Fraud  in  Concealing  True  Name  in  Banns.  — 
Under  the  statute  4  Geo.  IV.,  c.  76,  §  22,  the 
marriage  was  void  where  both  parties  know- 
ingly and  wilfully  procured  an  undue  publica- 
tion of  banns  by  giving  false  names  to  the 
clergyman.  Gompertz  v.  Kensit,  L.  R.  13  Eq. 
369;  Templeton  v.  Tyree,  L.  R.  2  P.  &  D.  420; 
Rex  v.  St.  Farths,  3  Dowl.  &  R.  348,  16  E.  C. 
L.  171;  Rex  v.  Tibshelf,  1  B.  &  Ad.  190,  20  E. 
C.  L.  375;  Rex  v.  Wroxton,  4  B.  &  Ad.  641,  24 
E.  C.  L.  131;  Fendall  v.  Goldsmith,  2  P.  D. 
263;  Courtenay  v.  Miles,  Ir.  R.  11  Eq.  284; 
Tongue  v.  Allen,  1  Curt.  Ecc.  38. 

Where  only  one  of  the  parties  knew  of  the 
false  publication    the   marriage    was  valid. 


Wright  v.  Elwood,  1  Curt.  Ecc.  49;  Greaves  v. 
Greaves,  L.  R.  2  P.  &  D.  423. 

5.  See  generally  the  title  Common  Law,  vol. 
6,  p.  268.  And  see  infra,  this  section.  Sol- 
emnization of  Marriage  —  English  Statutes  Reg- 
ulating Marriage. 

6.  See  the  title  Infants,  vol.  16,  p.  263. 

7.  Consent  of  Parents  Not  Necessary  at  Common 
Law.  —  See  the  title  INFANTS,  vol.  16,  p.  264. 

8.  Consent  Required  by  Statute.  —  The  statutes 
26  Geo.  11.,  c.  33,  and  4  Geo.  IV'.,  c.  76,  re- 
quired the  consent  of  a  parent  or  guardian  to 
the  marriage  of  a  person  under  twenty-one 
years  of  age,  the  former  act  rendering  the 
marriage  void,  the  latter  merely  creating  a 
penalty  for  failing  to  obtain  consent  —  the 
forfeiture  of  all  property  accruing  from  the 
marriage.  See  Rex  v.  Birmingham,  8  B.  & 
C.  29,  15  E.  C.  L.  151;  James  v.  Price,  1  M.  & 
R.  683;  Sherwood  v.  Ray,  1  Moo.  P.  C.  353; 
Young  v.  Furse,  26  L.  J.  Ch.  117,  2  Jur.  W.  S. 
864;  Ex  p.  I.  C,  3  Myl.  &  C.  471;  Collett  v. 
Collect,  35  Beav.  312;  Harrison  v.  Southamp- 
ton, 4  De  G.  M.  &  G.  137;  Re  Birch,  17  Beav. 
358;  Adams  v.  Adams,  8  Ir.  Ch.  41;  Rex  v. 
Brampton,  10  East  282. 

The  provision  of  Lord  Hardwicke's  Act,  26 
Geo.  II.,  c.  33,  which  declared  marriages  void 
for  want  of  consent  of  parents  or  guardians, 
was  repealed  by  the  statute  3  Geo.  IV.,  c.  75, 
§  1,  which  recited  that  great  evils  and  injustice 
had  arisen  from  such  provision.  Rex  v.  Bir- 
mingham, 8  B.  &  C.  29,  15  E.  C.  L.  151. 

9.  Consent  of  Father. —  Riley  v.  Bell,  89  Ala. 
597- 

Father's  Forfeiture  of  Right  of  Custody. — Where 
the  father  had  at  the  time  the  actual  custody 
of  the  minor,  the  fact  that  by  misconduct  he 
had  forfeited  his  right  to  such  custody  cannot 
be  shown  in  defense  to  an  action  to  recover  a 
penalty  for  granting  a  license  without  his  con- 
sent. Ely  v.  Gammel,  52  Ala.  584;  Fitzsim- 
mons  v.  Buckley,  59  Ala.  539. 

Arkansas  —  Consent  in  Person  or  in  Writing.  — 
Smvth  v.  State,  13  Ark.  696. 

A  Stepfather  is  not  a  natural  guardian  of  a 
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Otherwise  the  consent  of  the  mother  1  or  guardian  2  will  be  sufficient. 

c.  Validity  of  Marriage  under  Statutes  —  statutes  Requiring  consent  of 
Parents  and  Guardians.  —  In  nearly  all  of  the  states  of  the  Union  the  marriage  laws 
require  the  consent  of  parents  or  guardians  before  the  marriage  license  is 
issued  to  minors,  and  impose  penalties  upon  the  officers  issuing  a  license  or 
conducting  a  marriage  ceremony  without  such  consent.  Such  statutes  are 
merely  directory  3  and  do  not  render  void  a  marriage  without  such  consent.4 

3.  Bond  to  Secure  License.  —  The  statutes  of  some  states  require  an  applicant 
for  a  marriage  license  to  give  a  bond  in  the  nature  of  an  indemnifying  bond.5 

4,  License — •  Marriage  Valid  Without  License.  —  The  statutes  requiring  the  issu- 
ance of  a  marriage  license  prior  to  the  ceremony  of  marriage  are  directory 
merely,  and  in  the  absence  of  any  express  declaration  that  a  marriage  without 
a  license  shall  be  void,  it  is  uniformly  held  that  such  marriage  is  valid,8 


minor  orphan,  and  his  consent  is  not  essential. 
People  v.  Schoonmaker,  117  Mich.  190. 

1.  Consent  of  Mother.  — ■  If  the  father  is  dead 
the  mother  may  properly  consent  to  the  mar- 
riage of  a  minor  child,  but  she  has  no  author- 
ity to  do  so  when  the  father  is  temporarily 
absent  from  the  state.  Riley  v.  Bell,  89  Ala. 
597- 

Consent  of  Mother  Contrary  to  Wishes  of  Father. 

—  Where  the  father  objects,  a  marriage  license 
issued  on  the  consent  of  the  mother  is  illegal, 
and  although  the  marriage  is  valid,  the  officer 
issuing  such  license  is  liable  in  an  action  for  a 
statutory  penalty.   Ely  v.  Gammel,  52  Ala.  584. 

Illegitimate  Child  —  Consent  of  Mother.  —  The 
statute  26  Geo.  II.,  c.  33,  §  11,  requiring  the 
consent  of  a  parent  of  a  minor  child  to  "  all 
marriages  solemnized  by  license  where  either 
of  the  parties  *  *  *  shall  be  under  the 
age  of  twenty-one  years,"  requires  the  consent 
of  the  mother  of  an  illegitimate  child.  Priestly 
v.  Hughes,  11  East  1;  Rex  v.  Hodnelt,  I 
T.  R.  96. 

2.  Consent  of  Guardian.  —  The  Missouri  stat- 
ute, which  prohibits  the  marriage  of  a  minor 
without  the  "  consent  of  the  parent  or  guardian 
or  other  person  having  the  care  and  govern- 
ment of  such  minor,"  requires  the  consent  of 
only  one  person,  and  that  person  must  be  the 
one  having  the  care  or  government  of  the 
minor  at  the  time.  Where  there  is  a  guardian 
the  parent  is  not  qualified  to  give  such  con- 
sent.   Vaughn  v.  McQueen,  9  Mo.  330. 

The  Consent  of  a  Master  is  not  necessary  where 
there  is  only  a  verbal  agreement  that  a  minor 
may  remain  with  the  master  for  an  uncertain 
period.    Holgate  v.  Cheney,  Brayt.  (Vl.)  158. 

3.  Marriage  Statutes  Directory.  —  Parton  v. 
Hervey,  1  Gray  (Mass.)  119.  See  also  the 
title  Infants,  vol.  16,  pp.  264,  265. 

Marriage  to  Escape  Prosecution  for  Seduction. 

—  The  consent  of  a  parent  is  necessary 
although  one  of  the  parties  marries  to  escape 
a  prosecuiion  for  seduction,  as  the  provisions 
of  the  marriage  act  contain  no  exception  in 
favor  of  such  case.  Craft  v.  Jachetti,  47  N.  J. 
L.  20  v 

4.  Marriage  Without  Consent  of  Parents  Valid. 

—  See  the  title  Infants,  vol.  16,  pp.  264,  265, 
and  in  addition  the  following-  cases:  Lacoste 
v.  Guidroz,  47  La.  Ann.  295;  Hiram  v.  Pierce, 
45  Me.  367,  71  Am.  Dec.  555;  Holtz  v.  Dick, 
42  Ohio  St.  23,  51  Am  Rep.  791.  But  see 
Western  Union  Tel.  Co.  v.  Procter,  6  Tex. 
Civ.  App.  300. 


5.  Breach  of  Bond  to  Secure  License.  —  A  con- 
dition in  a  statutory  bond  to  obtain  the  is- 
suance of  a  marriage  license,  that  there  is 
no  "  lawful  cause  to  obstruct  "  the  marriage, 
means  such  cause  as  renders  the  marriage  void 
ab  initio.  The  failure  to  obtain  the  consent 
of  a  parent  of  a  minor  does  not  constitute 
a  breach  of  the  bond.  State  v.  Dole,  20  La. 
Ann.  378;  Governor  v.  Rector,  10  Humph. 
(Tenn.)  57,  in  which  case  it  was  held  that  an 
action  cannot  be  maintained  on  such  bond  by 
a  parent  whose  consent  to  the  marriage  was 
not  obtained. 

6.  Marriage  Without  License  Valid  at  Common 
Law — England.  —  Greaves  v.  Greaves,  L.  R. 
2  P.  D.  423;  Piers  v.  Piers,  2  H.  L.  Cas.  331; 
Ex  p.  Hall,  1  Rose  30. 

Georgia.  —  Askew  v.  Dupree,  30  Ga.  173. 

Kansas.  —  State  v.  Walker,  36  Kan.  297,  59 
Am.  Rep.  556. 

Louisiana.  —  Holmes  v.  Holmes,  6  La.  463, 
26  Am.  Dec.  482. 

Maine.  —  See  Gardiner  v.  Manchester,  88 
Me.  249. 

Mississippi.  —  Hargroves  v.  Thompson,  31 
Miss.  2ii. 

Nebraska.  —  Haggin  v.  Haggin,  35  Neb.  375. 

North  Carolina. — State  v.  Robbins,  6  Ired. 
L.  (28  N.  Car.)  23,  44  Am.  Dec.  64;  State  v. 
Parkes,  106  N.  Car.  711. 

Tennessee. — Johnson  v.  Johnson,  1  Coldw. 
(Tenn.)  626. 

Vermont.  —  Overseers  of  Poor  v.  Overseers  of 
Poor,  2  Vt.  151,  19  Am.  Dec.  703. 

Wyoming.  —  Connors  v.  Connors,  5  Wyo.  433. 

England  —  Marriage  in  Foreign  Country  With- 
out License.  —  The  English  courts  have  held 
that  a  marriage  between  British  subjects,  cele- 
brated on  board  an  English  man-of-war  at 
Limasol,  in  Cyprus,  was  valid  without  license 
or  banns,  if  solemnized  by  a  clergyman  of  the 
Church  of  England.  Culling  v.  Culling,  (1896) 
P.  116,  following  Catherwood  v.  Caslon,  13  M. 
&  W.  261,  and  Reg.  v.  Mellis,  10  CI.  &  F.  534. 

License  in  One  County,  Ceremony  in  Another.  — 
The  fact  that  a  marriage  license  was  issued 
in  one  county  and  the  marriage  was  solem- 
nized in  another  county  does  not  render  the 
marriage  void,  as  it  is  nevertheless  valid  as  an 
informal  or  common-law  marriage.  Simon  v. 
State,  31  Tex.  Crim.  187,  37  Am.  St.  Rep.  802; 
Cummings  v.  State,  (Tex.  Crim.  1896)  36  S.  W. 
Rep.  442. 

If  a  marriage  was  solemnized  by  a  minister, 
the  fact  that  the  license  was  obtained  in  an- 
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although  a  failure  to  comply  with  the  provisions  of  the  statute  will  render  the 
officer  liable  to  certain  penalties.1 

5.  Persons  Authorized  to  Perform  Ceremony  —  a.  In  General.  —  It  is  now 
settled  that  there  could  be  no  valid  marriage  at  common  law  in  England 
without  the  presence  of  a  person  in  holy  orders,  that  is,  a  clergyman  of  the 
established  church.2  In  all  of  the  United  States  it  is  provided  that  ministers, 
priests,  magistrates,  and  justices  of  the  peace  may  solemnize  marriages.3 

b.  Ministers,  Clergymen,  and  Priests.  —  The  person  designated  as 
minister  must  be  a  person  who  is  authorized  by  the  discipline  and  rules  of  the 
religious  sect  to  which  he  belongs  to  perform  marriage  ceremonies  and  other 
rites.4 

c.  Justices  of  the  Peace  and  Magistrates.  —  Justices  of  the  peace 
and  magistrates  are  apparently  authorized  to  solemnize  marriages  within  the 
boundaries  of  their  territorial  jurisdiction.  But  a  marriage  solemnized  out- 
side such  boundaries  is  valid.5 

d.  CONSULS.  — The  federal  statutes  and  the  statutes  of  England  authorize 
consular  officers  in  a  foreign  country  to  solemnize  marriages.6 


other  county  does  not  make  the  marriage  void. 
Gatewood  v.  Tunk,  3  Bibb  (Ky.)  246. 

License  Issued  in  Wrong  County.  —  Although 
Ihe  statute  requires  that  the  license  be  issued 
in  the  county  where  the  woman  resides,  an 
error  in  this  respect  will  not  affect  the  validity 
of  the  marriage.  Stevenson  v.  Gray,  17  B. 
Man.  (Ky.)  193. 

License  Issued  by  Unauthorized  Person  —  Un- 
consummated  Marriage  Void.  —  Ashley  v.  State, 
109  Ala,  48. 

Marriage  Void  by  English  Statute.  —  By  the 
statute  26  Geo.  II.,  c.  33,  marriage  without 
banns  or  license  was  null  and  void. 

Canada.  —  This  statute  is  quoad  hoc  in  force 
in  Ontario.    O'Connor  v.  Kennedy,  15  Ont.  20. 

1.  Officer  Liable  to  Penalty.  —  Gardiner  v. 
Manchester,  88  Me.  249;  Slate  v.  Robbins,  6 
Ired.  L.  (28  N.  Car.)  23,  44  Am.  Dec.  64;  State 
v.  Parker,  106  N.  Car.  711. 

2.  Clergyman  of  Church  of  England  Essential. 

—  Reg.  v.  Millis,  10  CI.  &  F.  534;  Beamish  v. 
Beamish,  9  H.  L.  Cas.  274;  Calherwood  v. 
Caslon,  13  M.  &  W.  261;  Culling  v.  Culling, 
(1896)  P.  116. 

When  a  solemnization  of  marriage  is  proven, 
the  authorily  of  the  person  officiating  will  be 
presumed.  S.^e  infra,  this  title,  Evidence  — 
Presumptions  Concerning  Formal  Marriage. 

Clergyman  Cannot  Solemnize  Hi3  Own  Marriage. 

—  Beamish  v.  Beamish,  9  H.  L.  Cas.  274. 

3.  See  1  Stimson's  Am.  Stat.  Law,  §  6130. 
See  also  Watson  v.  Blaylock,  2  Treadw.  (S. 
Car.)  351. 

4.  Minister  of  the  Gospel.  —  It  is  not  necessary 
that  a  minister  should  have  charge  of  achurch, 
but  it  must  appear  that  he  is  qualified  by  the 
laws  of  his  church  to  perform  rites  and  cere- 
monies, including  the  marriage  ceremony. 
Stale  v.  Bray,  13  Ired.  L.  (35  N.  Car.)  289. 
See  also  Londonderry  v.  Chester,  2  N.  H.  268, 
9  Am.  Dec.  61,  where  the  statute  licensed 
"  every  ordained  minister  of  the  gospel." 

As  to  what  officers  of  a  church  are  ministers 
and  authorized  to  solemnize  marriage,  see 
Goshen  v.  Stonington,  4  Conn.  209,  10' Am. 
Dec.  121;  Com.  v.  Spooner,  1  Pick  (Mass.)  2^4; 
Slate  v.  Kean,  10  N.  H.  347,  34  Am.  Dec.  162.' 

Ordained  Minister.  —  An  elder  in  a  colored 
Methodist  church  is  an  ordained  minister  with- 


in the  meaning  of  the  North  Carolina  statute 
authorizing  "  an  ordained  minister  of  any 
religious  denomination  "  to  solemnize  mar- 
riages.   State  v.  Parker,  106  N.  Car.  711. 

Religious  Denomination.  —  The  Reorganized 
Church  of  Jesus  Christ  of  Latter  Day  Saints  is 
a  religious  denomination  within  Rev.  Stat. 
Ont.,  c.  131,  §  1,  authorizing  any  ordained 
priest  of  any  religious  denomination  to  solem- 
nize marriages.    Reg.  v.  Dickout,  24  Ont.  250. 

5.  A  Justice  of  the  Peace  may  solemnize  a 
marriage  in  other  counties  than  the  one  over 
which  he  has  civil  jurisdiction.  Pearson  v. 
Howey,  11  N.  J.  L.  12;  Cummings  v.  Stale, 
(Tex.  Crim.  1S96)  36  S.  W.  Rep.  442.  See 
contra.  Bashaw  v.  State,  r  Yerg.  (Tenn.)  177. 

Notary  Public.  —  A  marriage  before  a  notary 
public  is  valid  in  Alabama  where  notaries  have 
jurisdiction  as  justices  of  the  peace.  Glaser 
v.  Dambmann,  82  Md.  643,  32  Atl.  Rep.  522. 

6.  Foreign  Consuls  —  Marriages  Abroad.  —  See 
the  title  Consuls,  vol.  7,  p.  10.  See  also 
Opinions  of  Atty.-Gen.  Cushing,  7  Op.  Atty.- 
Gen.  18,  342. 

British  Ambassadors,  Ministers,  or  Consuls.  — 
By  the  statute  4  Geo.  IV.,  c.  91,  it  was  enacted 
that  marriages  solemnized  by  a  minister  of 
the  Church  of  England  in  the  chapel  or  house 
of  any  British  ambassador,  In  re  Wright's 
Trust,  2  Kay  &  J.  613,  2  Jur.  N.  S.  472;  Lloyd 
v.  Petitjean,  2  Curt.  Ecc.  251;  Este  v.  Smith, 
18  Beav.  112,  18  Jur.  300,  in  a  country  to  which 
he  was  accredited,  or  in  the  chapel  belonging  to 
any  British  factory  abroad,  or  in  the  house 
of  any  British  subject  resident  in  such  factory, 
or  solemnized  within  the  British  lines  by  any 
chaplain  or  officer  or  other  person  officiating 
under  the  orders  of  the  commanding  officer  of 
a  British  army  serving  abroad,  Waldegrave 
Peerage,  4  CI.  &  F.  649,  should  be  valid. 

Consuls  were  not  held  to  be  ministers  within 
the  meaning  of  this  act.  Kent  v.  Burgess,  11 
Sim.  361. 

But  by  the  Consular  Marriage  Act,  55  &  5c; 
Vict.,  c.  23,  consuls  and  consular  officers  acl- 
ing  under  a  warranty  signed  by  a  secretary  of 
state,  or  duly  authorized  to  act  without  such 
warranty,  may  solemnize  marriages  in  speci- 
fied places  or  legalize  them  by  their  presence, 
if  one  of  the  parties  is  a  British  subject.  This 
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e.  Validity  of  Marriage  Before  Unauthorized  Person.  —  The  fact 
that  a  marriage  was  solemnized  by  a  person  who  claimed  to  be  a  minister  or 
justice  of  the  peace,  without  in  fact  being  such,  does  not  affect  the  validity 
of  the  marriage  in  those  states  where  common-law  or  informal  marriages 
are  recognized.1  In  states  where  marriages  must  be  solemnized  according  to 
the  statutory  requirements,  marriages  of  this  kind  are  invalid  and  void  in 
the  absence  of  statutes  specifically  recognizing  their  validity.2 

Statutes  Declaring  Valid  Marriages  in  Good  Faith.  —  In  nearly  all  of  the  states  the 
marriage  statutes  provide  that  a  marriage  before  a  person  professing  to  be 
a  minister  or  a  justice  of  the  peace  shall  be  valid  if  consummated  with  the 
full  belief  on  the  part  of  either  party  that  the  parties  were  lawfully  joined  in 
marriage.3 

6.  Solemnization  of  Marriage  —  a.  Requirements  of  Canon  Law  — 
Necessity  of  Marriage  Ceremony.  —  No  ceremony  or  religious  sacrament  was  required 
by  the  canon  law,4  which  was  regarded  in  England  as  the  common  law  in 
relation  to  marriages.5 

b.  Decree  of  Council  of  Trent.  —  The  canon  law  was  changed  by  the 
decree  of  the  Council  of  Trent  (1563)  which  declared  void  all  marriages  not 
solemnized  by  a  parish  priest  in  the  presence  of  two  witnesses.6  This  decree 
was  not  received  as  authority  in  England  and  Scotland.7  Although  adopted 
in  Spain,  it  was  never  declared  applicable  to  the  Spanish  colonies  in  America.8 

c.  Requirements  of  Common  Law — (1)  Nature  and  Validity  of 
Informal  Marriage. — -  The  exact  status  of  an  informal  marriage  at  common 
law  entered  into  without  the  presence  of  a  person  in  holy  orders,  by  a  con- 
tract per  verba  dc  prcesenti,  or  per  verba  de  fnturo  cum  copula,  has  been  the 
subject  of  much  difference  of  opinion.  By  the  general  law  of  western  Europe, 
before  the  Council  of  Trent,  the  mutual  consent  of  competent  persons  to  take 
each  other  only  for  man  and  wife  during  their  joint  lives  was  alone  considered 
necessary  to  constitute  true  and  lawful  matrimony,  in  the  contemplation  of 
both  church  and  state.9    It  was  the  almost  universally  received  doctrine  up 


statute  in  effect  reproduced  the  provisions  of 
12  &  13  Vict.,  c.  63.  See,  as  to  this  statute. 
In  re  Allison's  Trust,  31  L.  T.  N.  S.  638. 

1.  Marriage  Before  Unauthorized  Person.  — 
Hayes  v.  People,  25  N.  Y.  390,  82  Am.  Dec.  364, 
(Supm.  Ct.  Gen.  T.)  15  Abb.  Pr.  (N.  Y.)  163; 
Carmichael  v.  State,  12  Ohio  St.  553;  Simon  v. 
State,  31  Tex.  Crim.  186,  37  Am.  St.  Rep.  802; 
Foster  v.  State,  31  Tex.  Crim.  409;  Holder  v. 
State,  35  Tex.  Crim.  19. 

2.  State  v.  Wilson,  121  N.  Car.  650. 

3.  Statutes  Declaring  Marriage  Before  Un- 
authorized Person  Valid.  —  Hunter  v.  Milan, 
(Cal.  1S95)  41  Pac.  Rep.  332;  Murphy  v. 
State,  50  Ga.  150;  Robinson  v.  Com.,  6  Bush 
(Ky.)  309;  Meyers  v.  Pope,  no  Mass.  314; 
Haggin  v.  Haggin,  35  Neb.  375;  Smith  v. 
Smith,  52  N.  J.  L.  207.  See  also  compilation 
of  marriage  laws  in  Report  of  U.  S.  Commis- 
sioner of  Labor,  1889,  p.  61. 

4.  No  Ceremony  Required,  —  "  Solemnization 
of  marriage  was  not  used  in  the  church  before 
an  ordinance  of  Pope  Innocent  III.,  before 
which  the  man  came  to  the  house  where  the 
woman  inhabited  and  carried  her  with  him  to 
his  house,  and  this  was  all  the  ceremony." 
Vin.  Abr.,  tit.  Marriage,  F.  See  also  1  Black. 
Com.  440;  Bunting  v.  Lepingwell,  4  Coke  2917, 
sub  nom.  Banting's  Case,  Moo.  K.  B.  170; 
Londonderry  v.  Chester,  2  N.  H.  268,  9  Am. 
Dec.  61 ;  Reg.  v.  Millis,  10  CI.  &  F.  752. 

6.  See  supra,  this  title,  Historical  Rcvieiv. 
6.  Decree  of  Council  of  Trent.  —  Reg.  v.  Millis, 


10  CI.  &  F.  752;  Hallett  v.  Collins,  10  How. 
(U.  S.)  174. 

An  elaborate  summary  of  the  decree  is  to  be 
found  in  Beamish  v.  Beamish,  q  H.  L.  Cas. 
317.  See  also  the  evidence  of  Bishop  (after- 
wards Cardinal)  Wiseman  in  The  Sussex 
Peerage  Case,  11  CI.  &  F.  764. 

7.  Decree  Not  Recognized  in  England  or  Scot- 
land.—  Dalrymple  v.  Dalrymple,  2  Hag.  Cons. 
82;  Reg.  v.  Millis,  10  CI.  &  F.  719;  Carmichael 
v.  State,  12  Ohio  St.  553. 

8.  Spanish  Colonies  —  Louisiana  —  Texas.  — 
Hallett  v.  Collins,  10  How.  (U.  S.)  174;  Patton 
v.  Philadelphia,  1  La.  Ann.  98;  Holmes  v. 
Holmes,  6  La.  463,  26  Am.  Dec.  482;  Phillips 
v.  Gregg,  10  Watts  (Pa.)  158,  36  Am.  Dec.  158; 
Lewis  v.  Ames,  44  Tex.  319. 

Mexico.  —  The  canon  of  the  Partidas  appears 
to  have  been  superseded  by  the  decrees  of  the 
Council  of  Trent.  A  marriage  in  Texas,  prior 
to  the  revolution,  was  void  unless  celebrated 
according  to  the  rites  of  the  Catholic  church. 
Rice  v.  Rice,  31  Tex.  174,  citing  Smith  v.  Smith, 
1  Tex.  621,  46  Am.  Dec.  121,  and  Nichols  v. 
Stewart,  15  Tex.  230,  and  declaring  further 
that  informal  marriages  of  that  date  were  de- 
clared valid  by  acts  of  1836,  1837,  and  1841. 

9.  See  the  learned  opinion  of  Willes,  J.,  be- 
fore the  House  of  Lords,  in  Beamish  v.  Beam- 
ish, 9  H.  L.  Cas.  306. 

"  The  canon  law  was  the  basis  of  the  mar- 
riage law  all  over  Europe;  and  the  only  ques- 
tion was  how  far  it  had  been  receded  from  by 
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to  1843  that  the  canon  law,  as  it  existed  before  the  Council  of  Trent,  con- 
tinued to  be  the  law  in  England  until  the  passage  of  Lord  Hardwicke's  Mar- 
riage Act  in  1 753, 1  although  these  informal  marriages  lacked  some  of  the 
effects  of  a  formal  marriage  celebrated  before  a  person  in  holy  orders.2  In 
1843,  however,  in  a  case  elaborately  argued  before  the  House  of  Lords,  it  was 
determined  that  such  marriages  were  invalid  by  the  common  law  unless  they 
were  celebrated  in  the  presence  of  a  priest  in  holy  orders.3 

(2)  American  Doctrine  —  informal  Marriage  Valid.  —  Before  the  change  in  the 
English  view  of  the  law  which  occurred  in  1843,  it  had  become  settled  law  in 
many  states  that  an  informal  marriage  was  valid  and  that  the  mere  consent 
or  agreement  of  the  parties  was  sufficient  to  constitute  a  valid  marriage,  with- 
out a  license  or  formal  celebration  in  the  presence  of  priest  or  minister  or  of 
witnesses.  Such  a  marriage  is  designated  as  a  common-law  marriage,  although 
in  view  of  the  present  conflict  in  the  decisions  such  term  has  no  definite 
meaning.4 

the  laws  of  any  particular  country 


M'Adam 

v.  Walker,  1  Dow.  148,  14  Rev.  Rep.  36,p>er 
Lord  Eldon. 

1.  Informal  Marriage  Valid.  —  Jesson  v.  Col- 
lins, 2  Salk.  437,  6  Mod.  155  {per  Lord  Holt); 
Morton  v.  Fenn,  3  Dougl.  211  {per  Lord  Mans- 
field); Dalrymple  v.  Dalrymple,  2  Hag.  Cons. 
54  {per  Lord  Stowell);  M'Adam  v.  Walker,  1 
Dow  148  {per  Lord  Eldon);  Lautour  v.  Tees- 
dale,  8  Taunt.  837  {per  Gibbs,  C.  J.);  Rex  v. 
Brampton,  10  East  282  {per  Lord  Ellenborough, 
C.  J.);  Reid  v.  Passer,  Peake  N.  P.  231  {per 
Lord  Kenyon).  See  also  1  Black.  Com.  439, 
which  was  written  shortly  after  the  passage 
of  the  Marriage  Act  in  1753.  Many  of  these 
authorities  are  dicta,  but  they  serve  to  show 
the  trend  of  judicial  opinion.  A  full  discus- 
sion of  these  and  other  authorities  may  be 
found  in  Reg.  v.  Millis,  10  CI.  &  F.  534,  and 
in  Beamish  v.  Beamish,  q  H.  L.  Cas.  274. 

2.  Effect  of  Irregular  Marriage.  —  "  A  mar- 
riage of  this  nature  did  not  produce  all  the 
effects  of  a  regular  marriage.  On  I  he  death  of 
the  wife  the  ecclesiastical  court  generally  (for 
the  practice  was,  perhaps,  not  quile  uniform) 
declined  to  grant  administration  of  the  wife's 
effects  to  the  husband,  possibly  on  the  ground 
that  he  was  in  contempt  of  the  ecclesiastical 
law,  owing  to  his  having  neglected  the  cere- 
monies enjoined  by  the  church;  on  the  dealh 
of  the  husband  the  courts  of  common  law  de- 
clined to  recognize  the  wife's  right  to  dower. 
But  the  children  of  a  marriage  of  this  nature 
were  legitimate,  so  as  to  be  able  to  inherit 
real  estate  and  to  take  personal  estate  under 
the  statute  of  distributions.  The  existence  of 
such  a  marriage  rendered  a  subsequent  mar- 
riage void,  even  if  the  latter  was  solemnized 
in  facie  ecclesicz."  Sir  H.  W.  Elphinstone, 
Notes  on  the  English  Law  of  Marriage,  5  L. 
Quar.  Rev.  49. 

The  parties  to  such  a  marriage  might  be 
compelled  in  the  spiritual  courts  to  celebrate 
it  in  facie  ecclesia.    I  Black.  Com.  439. 

3.  The  Case  of  Reg.  v.  Millis,  1843,  10  CI,  & 
F.  534,  arose  on  an  indictment  for  bigamy. 
The  defendant  contended  that  a  prior  marriage 
solemnized  in  Ireland  by  a  Presbyterian  min- 
ister was  void  because  such  minister  had  no 
authority  to  solemnize  marriages,  and  that  such 
marriage  was  not  valid  as  a  common-law 
marriage.  The  House  of  Lords  was  equally 
divided    upon    the   case.    Lords  Lyndhurst, 


Cottenham,  and  Abinger  were  for  holding  the 
marriage  void,  while  Lords  Brougham,  Den- 
man,  and  Campbell  were  in  favor  of  its  valid- 
ity. Owing  to  the  form  in  which  the  question 
came  before  (he  House,  the  result  of  their  dis- 
agreement was  that  the  marriage  was  held  to 
be  void.  The  doctrine  of  the  case  was  thus 
summed  up  in  the  language  of  Tindal,  C.  J., 
who  gave  the  unanimous  opinion  of  the  judges 
called  upon  to  assist  the  Lords.  He  said  (p. 
655):  "  By  the  law  of  England,  as  it  existed 
at  the  time  of  the  passing  of  the  Marriage  Act 
a  contract  of  marriage  per  verba  de  prasetiti 
was  a  contract  indissoluble  between  the  par- 
ties themselves,  affording  to  either  of  the  con- 
tracting parties,  by  application  to  the  spiritual 
court,  the  power  of  compelling  the  solemniza- 
tion of  an  actual  marriage;  but  *  *  *  such 
contract  never  constituted  a  full  and  complete 
marriage  in  itself,  unless  made  in  the  presence 
and  with  the  intervention  of  a  minister  in  holy 
oiders;  "  addingthat  the  civil  contract  and  the 
religious  ceremony  were  both  necessary  to  a 
perfect  marriage  by  the  common  law. 

The  decision  in  this  case  has  not  been  uni- 
versally acquiesced  in,  and  there  has  been  a 
reluctance  to  follow  it  except  on  the  principle 
stare  decisis.  Catteiall  v.  Catterall,  I  Rob. 
Ecc.  580,  11  Jur.  914,  per  Dr.  Lushington; 
Atty.-Gen.  v.  Windsor,  6  Jur.  N.  S.  834,  per 
Lord  Campbell.  See  also  the  remark  of  Willes, 
J.,  in  Reg.  v.  Mainwaring,  7  Cox  C.  C.  196, 
and  the  opinion  of  the  same  judge  in  Beamish 
v.  Beamish,  9  H.  L.  Cas.  274. 

In  2  Pollock  &  Maitland's  Hist.  Eng.  Law 
372,  commenting  upon  this  case,  it  is  said:  "  It 
is  hardly  likely  that  the  question  will  everagain 
be  of  any  practical  importance,  and  we  are 
therefore  the  freer  to  say  that  if  the  victorious 
cause  pleased  the  lords  it  is  the  vanquished 
cause  that  will  please  the  historian  of  the 
middle  ages." 

The  Courts  of  Canada  have  disapproved  or  re- 
fused to  be  bound  ty  Reg.  v.  Millis.  Doe  v. 
Breakey,  2  U.  C.  Q.  B.  349;  Connollys.  Wool- 
wich, it  L.  C.  Jur.  197. 

4.  Common-law  Marriage  Valid  Without  Cere- 
mony or  Formal  Celebration.- — See  the  follow- 
ing leading  cases:  Askew  v.  Dupree,  30  Ga. 
173;  Port  v.  Port,  70  111.  484;  Hutchins  z\ 
Kimmell,  31  Mich.  126,  18  Am.  Rep.  164. 
Dickerson  v.  Brown,  49  Miss.  357;  Dyer  v. 
Brannock,  66  Mo.  391,  27  Am.  Rep.  359.  See 
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d.  English  Statutes  Regulating  Marriage  —  validity  of  informal 
Marriage.  —  In  1753  the  statute  of  26  George  II.  known  as  Lord  Hardwicke's 
Act  was  enacted,  requiring  consent  of  parents,  the  publication  of  banns,  and 
a  formal  marriage  ceremony  by  a  clergyman  of  the  established  church.  It 
also  declared  that  marriages  not  in  conformity  to  the  act  should  be  void  and 
without  effect.  This  harsh  law  permitted  annulment  of  marriage  on  very 
technical  grounds  and  was  subsequently  repealed.  For  various  reasons  this 
act  did  not  become  a  part  of  the  common  law  in  the  United  States.1 

e.  Statutes  in  United  States  Regulating  Marriage  —  (i)  Marriage 
Not  Conforming  to  Statutory  Regulations  Valid.  —  In  nearly  all  of  the  states 
the  statutes  direct  that  a  license  must  be  procured,  that  only  certain  persons 
shall  perform  the  ceremony,  that  a  number  of  witnesses  shall  be  present,  that 
a  certificate  of  marriage  shall  be  signed,  returned,  and  recorded,  and  that  per- 
sons violating  these  provisions  shall  be  guilty  of  a  criminal  offense  and  liable 
to  certain  penalties.  Such  statutes  are  directory  only,  addressed  to  clergy- 
men, magistrates,  and  public  officers,  to  secure  publicity  and  a  record  of  the 
evidence  of  marriages.3  In  the  absence  of  any  positive  provision  declaring 
that  all  marriages  not  celebrated  in  the  manner  prescribed  shall  be  void,  it  is 
generally  held  that  a  marriage  without  conformity  to  such  regulations  is  valid 
if  the  parties  have  entered  into  the  contract  of  marriage  according  to  the 
common  law.3 


also  the  next  note  infra.  Contra,  Holmes  v. 
Holmes,  1  Abb.  (U.  S.)  525;  Denison  v.  Deni- 
son,  35  Md.  361. 

Witnesses  to  Common-law  Marriage  Not  Neces- 
sary.—  Maher  v.  Miher,  183  111.  61;  Atlantic 
City  R.  Co.  v.  Goodin,62  N.  J.  L.  394;  Cheney 
v.  Arnold,  15  N.  Y.  34.5,  69  Am.  Dec.  609;  Bis- 
sell  v.  Bissell,  55  Barb.  (N.  Y.)  325;  Gall  v. 
Gall,  114  N.  Y.  109. 

1.  Not  in  Force  in  United  States.  —  The  first 
Marriage  Act  in  England  (26  Geo.  II.,  c.  33) 
was  never  in  force  in  the  United  States,  as  it 
expressly  provided  that  its  provisions  should 
not  extend  to  marriages  solemnized  beyond  the 
seas.  Park  v.  Barron,  20  Ga  702,  65  Am.  Dec. 
641.  See  also  Brook  v.  Brook,  9  H  L.  Cas. 
193;  Londonderry  v.  Chester,  2  N.  H.  268,  9 
Am.  Dec.  61. 

2.  The  Object  of  Marriage  Statutes  "  has  mani- 
festly been,  not  to  declare  what  shall  be  re- 
quisite to  the  validity  of  a  marriage,  but  to 
provide  a  legitimate  mode  of  solemnizing  it. 
They  speak  of  the  celebration  of  its  rite  rather 
than  of  its  validity,  and  they  address  them- 
selves principally  to  the  functionaries  they 
authorize  to  perform  the  ceremony.  In  most 
cases  the  leading  purpose  is  to  secure  a  regis- 
tration of  marriages  and  evidence  by  which 
marriages  may  be  proved;  for  example,  by 
certificate  of  a  clergyman  or  magistrate,  or  by 
an  exemplification  of  the  registry."  Meister 
v.  Moore,  96  U.  S.  79. 

3.  Marriage  Not  in  Conformity  to  Statute  —  In- 
formal or  Common-law  Marriages  —  United  States. 
—  Blackburn  v.  Crawford,  3  Wall.  (U.  S  )  175 
(District  of  Columbia);  Hallett  v.  Collins,  10 
How.  (U.  S.)  174  (Louisiana  while  a  Spanish 
colony);  Meister  v.  Moore,  96  U.  S.  76  (Michi 
gan);  Holabird  v.  Atlantic  Mut.  L.  Ins.  Co.,  2 
Dill.  (U.  S.)  167,  note  (Missouri);  U.  S.  v. 
Route,  33  Fed.  Rep.  246  (Missouri);  Maryland 
v.  Baldwin,  112  U.  S.  490  (Pennsylvania); 
Mathewson  v.  Phoenix  Iron  Foundry,  20  Fed. 
Rep.  281  (Rhode  Island).  In  all  of  these  cases 
the  federal  courts  determined  that  a  common- 


law  marriage  was  valid  under  the  statutes  of 
the  states  indicated. 

Alabama.  —  Beggs  v.  State,  55  Ala.  108; 
Farley  v.  Farley,  94  Ala.  501,  33  Am.  St.  Rep. 
141;  Campbell  v.  Gullatt,  43  Ala.  57;  Bynon 
v.  State,  117  Ala.  80;  Mickle  v.  State,  (Ala. 
1896)  21  So.  Rep.  66. 

Arizona.  —  U.  S.  v.  Tenney,  (Ariz.  1886)  ir 
Pac.  Rep.  472. 

Arkansas.  — Jones  v.  Jones,  28  Ark.  19. 

California.  — Graham  v.  Bennet,  2  Cal.  503; 
McCausland's  Estate,  52  Cal.  568;  Sharon  v. 
Sharon,  75  Cal.  1;  White  v.  White,  82  Cal.  427; 
Hinckley  v.  Ayers,  105  Cal.  357;  Matter  of 
Ruffino,  116  Cal.  304.  The  rule  is  otherwise  in 
this  state,  however,  since  the  code  amendment 
of  1895.  See  infra,  this  subsection,  Marriage 
Not  Conforming  to  Statutory  Regulations  In- 
valid. 

Colorado.  —  Taylor  v.  Taylor,  10  Colo.  App. 
303;  Poole  v.  People,  24  Colo.  510. 

Georgia. — Askew  v.  Dupree,  30  Ga.  173; 
Clark  v.  Cassidy,  64  Ga.  662;  Smith  v.  Smith, 
84  Ga.  440. 

Idaho.  —  State  v.  McGilvery,  20  Wash.  240, 
construing  the  Idaho  statute. 

Illinois.  —  Port  v.  Port,  70  111.  484,  Hebble- 
thwaite  v.  Hepworth,  98  111.  126;  Stoltz  v. 
Doering,  112  111.  234;  Bowman  v.  Bowman,  24 
111.  App.  165;  Caitwright  v.  McGown,  121  111. 
399,  2  Am.  St.  Rep.  105;  Laurence  v.  Laurence, 
164  111.  374;  McKenna  v.  McKenna,  73  111. 
App.  64;  Elzas  v.  Elzas,  171  111.  632;  Maher  v. 
Maher,  183  111.  61. 

Indiana. — Teter  v.  Teter,  101  Ind.  129,  51 
Am.  Rep.  742. 

lozva.  —  Blanchard  v.  Lambert,  43  Iowa  228, 
22  Am.  Rep.  245. 

Kansas. — State  v.  Hughes,  35  Kan.  626,  57 
Am.  Rep.  195  (common-law  marriage  in  Mis- 
souri); State  v.  Walker,  36  Kan.  297,  59  Am. 
Rep.  556;  State  v.  McFarland,  38  Kan.  664; 
Matney  v.  Linn,  59  Kan.  613;  Shorten  v.  Judd, 
60  Kan.  73;  Renfrow  v.  Renfrow,  60  Kan.  277. 

Kentucky.  —  Dumaresly  v.  Fishly,  3  A.  K. 
195  Volume  XIX. 


Statutory  Regulations. 


MARRIAGE. 


Solemnization  of  Marriage. 


(2)  Marriage  Not  Conforming  to  Statutory  Regulations  Invalid.  —  In  several 
states  the  statutes,  either  because  they  contain  express  words  of  nullity,  or 
because  they  except  certain  marriages  from  the  general  law  and  declare  them 
valid,  or  because  their  history  and  intent  are  considered  to  require  solemniza- 
tion, are  held  to  invalidate  all  marriages  not  within  the  general  law,  or  not 
within  the  general  law  and  the  statutory  exceptions.1 


Marsh.  (Ky.)'  368;  Donnelly  v.  Donnelly,  8  B. 
Mon.  (Ky.)  113.  Since  the  adoption  of  the  Re- 
vised Statutes  a  common-law  marriage  is  void. 
See  infra,  this  subsection,  Marriage  Not  Con- 
forming to  Statutory  Regulations  Invalid. 

Louisiana.  —  Holmes  v.  Holmes,  6  La.  463, 

26  Am.  Dec.  482;  Patton  v.  Philadelphia,  I 
La.  Ann.  98;  Provost's  Succession,  4  La.  Ann. 
347- 

Michigan.  —  Hutchins  v.  Kimmell,  31  Mich. 
126,  18  Am.  Rep.  164;  Williams  v.  Kilburn,  88 
Mich.  279;  Peet  v.  Peet,  52  Mich.  464. 

Minnesota. — State  v.  Worthingham,  23  Minn. 
528. 

Mississippi.  —  Dickerson  v.  Brown,  49  Miss. 
357;  Floyd  v.  Calvert,  53  Miss.  37;  Rundle  :. 
Pegram,  49  Miss.  751;  Hargroves  v  Thomp- 
son, 31  Miss.  211. 

Missouri.  —  Dyer  v.  Brannock,  66  Mo.  391, 

27  Am.  Rep.  359,  reversing  2  Mo  App.  432; 
State  v.  Bittick,  103  Mo.  183,  23  Am.  St.  Rep. 
869. 

Nebraska.  —  Goodrich  v.  Cushman,  34  Neb. 
460;  Gibson  v.  Gibson,  24  Neb.  394,  434;  Bailey 
v.  Stale,  36  Neb.  808;  Haggin  v.  Haggin,  35 
Neb.  375. 

Nevada.  — State  v.  Zichfeld,  23  Nev.  304. 

New  Hampshire.  —  Semite  Londonderry  v. 
Chester,  2  N.  H.  268,  9  Am.  Dec.  61.  But  see 
Pub.  Stat.  N.  H.  (1901),  c.  174. 

New  Jersey. — Stevens  v.  Stevens,  56  N.  J. 
Eq.  488;  Atlantic  City  R.  Co.  v.  Goodin,  62  N. 
J.  L,  394;  East  Windsor  v.  Montgomery,  9  N. 
J.  L.  39;  Pearson  v.  Howey,  ri  N.  J.  L.  12; 
Applegite  v.  Applegate,  45  N.  J.  Eq.  116; 
Clark  v.  Clark,  52  N.  J.  Eq.  650. 

New  York.  —  Fenton  v.  Reed,  4  Johns.  (N. 
Y.)  52,  4  Am.  Dec.  244;  Starr  v.  Peck,  1  Hill 
(N.  Y.)  270;  Rose  v.  Clark,  8  Paige  (N.  Y.)  574; 
Jackson  v.  Claw,  18  Johns.  (N.  Y.)  346;  Jen- 
kins v.  Bisbee,  1  Ed  w.  (N.  Y.)  377;  Cunningham 
v.  Burdell,  4  Bradf.  (N.  Y.)  343;  Grotgen  v. 
Grolgen,  3  Bradf  (N.  Y.)  373;  Hicks  v.  Coch- 
ran, 4  Edw.  (N.  Y.)  107;  Caujolle  v.  Ferrie,  26 
Barb.  (N.  Y.)  177,  3  Bradf.  (N.  Y.)  151,  23  N. 
Y.  90;  Bissell  v.  Bissell,  5s  Barb.  (N.  Y.)  325, 
7  Abb.  Pr.  N.  S.  (N.  Y.)  16";  Van  Tuyl  v.  Van 
Tuyl,  57  Barb.  (N.  Y.)  235,  8  Abb.  Pr.  N.  S. 
(N.  Y.)  5;  Wright  v.  Wright,  (Supm.  Ct. 
Spec.  T.)  48  How.  Pr.  (N.  Y.)  1;  Davis  v. 
Davis,  7  Daly  (N.  Y.)  308,  1  Abb.  N.  Cas.  (N. 
Y.)  140;  Clayton  7,.  Wardell,  4  N.  Y.  230,  5 
Barb.  (N.  Y.)  2t4;  Hayes  v.  People,  25  N.  Y. 
390  82  Am.  Dec.  364;  O'Gara  v.  Eisenlohr,  38 
N.  Y.  296;  Gall  v.  Gall,  114  N.  Y.  109;  Badger 
v.  Badger,  88  N.  Y.  546,  42  Am.  Rep.  263; 
Hynes  v.  McDermott,  91  N.  Y.  451,  43  Am. 
Rep.  677. 

Ohio.  —  Carmichael  v.  State,  12  Ohio  St.  553. 

Pennsylvania.  —  Hantz  v.  Sealy,  6  Binn. 
(Pa.)  405,  Com.  v.  Stump,  53  Pa.  St.  132,  91 
Am.  Dec.  198;  Richard  v.  Brehm,  73  Pa.  Sr. 
140,  13  Am.  Rep.  733;  Matter  of  Comly,  185 
Pa.  St.  208. 


Rhode  Island.  —  Peck  v.  Peck,  12  R.  I.  485, 
34  Am.  Rep.  702. 

South  Carolina.  —  Fryer  v.  Fryer,  Rich.  Eq. 
Cas.  (S.  Car.)  85. 

Tennessee.  —  Andrews  v.  Paige,  3  Heisk. 
(Tenn.)  653;  Johnson  v.  Johnson,  1  Coldw. 
(Tenn.)  626.  But  see  contra,  Bashaw  v.  State, 
1  Yerg.  (Tenn.)  177;  Grisham  v.  State,  2  Yerg. 
(Tenn.)  589. 

Texas.  —  Cumby  v.  Henderson,  6  Tex.  Civ. 
App.  519;  Ingersol  v.  McWillie,  9  Tex.  Civ. 
App.  543;  Holder  v.  State,  35  Tex.  Crim.  19; 
Simon  v.  Slate,  31  Tex.  Crim.  186,  37  Am.  St. 
Rep.  802;  Coleman  v.  Vollmer,  (Tex.  Civ.  App. 
1895)  31  S.  W.  Rep.  413;  Chapman  v.  Chap- 
man, 88  Tex.  641;  Simmons  v.  Simmons, 
(Tex.  Civ.  App.  1897)  39  S.  W.  Rep.  639;  Gal- 
veston, etc.,  R.  Co.  v.  Cody,  20  Tex.  Civ.  App. 
520.  Contra,  Western  Union  Tel.  Co.  v.  Proc- 
ter, 6  Tex.  Civ.  App.  300. 

Virginia.  —  Not  decided.  See  Eldred  v. 
Eldred,  97  Va.  606.  An  informal  marriage  in 
Virginia  has  been  held  valid  in  England. 
Rooker  v.  Rooker,  3  Sw.  &  Tr.  526. 

Wisconsin.  — Williams  v.  Williams,  46  Wis. 
464,  32  Am.  Rep.  722. 

Wyoming.  — Connors  v.  Connors,  5  Wyo.  433. 

1.  California.  —  Since  the  amendment  in 
1895  to  Civ.  Code  Cal.,  £  55,  which  now  pro- 
vides that  "  consent  alone  will  not  constitute 
marriage;  it  must  be  followed  by  a  solemniza- 
tion authorized  by  this  code,"  a  marriage  with- 
out a  license  is  void,  as  the  amendment  does 
not  permit  of  common-law  marriages.  Section 
71  provides  that  "  the  parties  must  declare,  in 
the  presence  of  the  person  solemnizing  the 
marriage,  that  they  take  each  other  as  hus- 
band and  wife."  Norman  v.  Norman,  121  Cal. 
620. 

Kentucky.  —  Since  the  adoption  of  the  Re- 
vised Statutes,  declaring  that  all  marriages 
shall  be  void  "  when  not  solemnized  or  con- 
tracted in  the  presence  of  an  authorized  person 
or  society,"  an  informal  or  common-law  mar- 
riage is  void.  Estill  v.  Rogers,  1  Bush  (Ky.) 
62;  Harris  v.  Harris,  85  Ky.  49;  Pearce  v. 
Pearce,  (Ky.  1891)  16  S.  W.  Rep.  271;  Robin- 
son v.  Redd,  (Ky.  1897)  43  S.  W.  Rep.  435. 

Maine.  —  In  this  state,  which  was  originally 
a  part  of  Massachusetts,  the  same  construction 
which  was  adopted  in  Massachusetts  has  been 
given  to  the  statutes,  and  solemnization  by  a 
justice  or  minister,  or  one  professing  to  be 
such,  is  necessary  to  the  validity  of  the  mar- 
riage. State  v.  Boyce,  61  Me.  171;  State  v. 
Hodgskins,  ig  Me.  155,  36  Am.  Dec.  742. 
See  also  Brunswick  v.  Litchfield,  2  Me.  2S; 
Ligoniaz/.  Buxton,  2  Me.  102,  11  Am.  Dec.  461. 

Maryland.  —  In  Denison  v.  Denison,  35  Md. 
380,  the  court  said-  "A  marriage  contracted 
in  this  state  merely  per  verba  de  prccsenti,  or 
per  verba  de  futuro  cum  copula,  has  no  sanction 
in  our  law,  whatever  may  be  the  law  upon  this 
subject  elsewhere.  To  constitute  lawful  mar- 
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(3)  Statutes  Validating  Marriages  Where  Certain  Forms  Are  Omitted.  —  In 
many  states  the  marriage  acts  provide  that  certain  irregularities  shall  not 
render  invalid  any  marriage  otherwise  lawful.  But  it  is  doubtful  whether 
such  statutes  include  common-law  marriages.1 

X.  Evidence —  1.  Nature  of  Proof  of  Marriage.  —  The  fact  of  marriage  may 
be  proved  by  any  kind  of  evidence,  whether  direct  or  circumstantial.  The 
usual  proof  is  by  the  record  of  the  marriage  and  identification  of  the  parties. 
But  proof  by  the  record  or  other  documentary  evidence  is  not  required  as 
indispensable,  nor  is  it  regarded  as  the  best  evidence.* 

2.  Necessity  of  Proof  by  Record  —  Best  Evidence.  —  In  most  of  the  states,  the 
statutes  providing  for  a  marriage  license,  a  return  of  the  marriage  thereon, 
and  a  record  of  the  marriage  by  a  certain  officer  provide  also  that  such  record 
shall  be  competent  evidence  of  the  marriage.  The  record  is  not  rendered  the 
best  evidence  or  indispensable  evidence  of  marriage  by  such  statutes,  but 


riage  here  there  must  be  superadded  to  the 
civil  contract  some  religious  ceremony.  The 
law,  however,  does  not  prescribe  the  form,  nor 
according  to  the  rites  of  what  church  the  mar- 
riage shall  be  celebrated." 

Massachusetts.  —  In  Massachusetts  no  mar- 
riage is  valid  unless  celebrated  by  a  justice  or 
a  minister.  Milford  v.  Worcester,  7  Mass.  48. 
In  this  case  Parsons,  C.  J.,  traced  the  marriage 
law  of  the  state  from  the  earliest  colonial  days, 
and  showed  that  the  statutes  required  the  cele- 
bration by  a  justice  or  minister.  He  said: 
"  When  *  *  *  the  statute  enacts  that  no 
person  but  a  justice  or  a  minister  shall  solem- 
nize a  marriage,  and  that  only  in  certain  cases, 
the  parties  are  themselves  prohibited  from  sol- 
emnizing their  own  marriages  by  any  form  of 
engagement,  or  in  the  presence  of  any  wit- 
nesses whatever.  If  this  be  not  a  reasonable 
inference,  fruitless  are  all  the  precautions  of 
the  legislature.  *  *  *  We  cannot  *  *  * 
conclude  that  it  [a  marriage  solemnized  not 
according  to  the  statutes]  is  recognized  as 
valid  unless  we  render  in  a  great  measure 
nugatory  all  the  statute  regulations  on  this 
subject."  See  also  Com.  v.  Schooner,  1  Pick. 
(Mass.)  235;  Myers  v.  Pope,  no  Mass.  314; 
Thompson  v.  Thompson,  114  Mass.  566;  Com. 
v.  Munson,  127  Mass.  459,  34  Am.  Rep.  411. 

North  Carolina.  —  In  North  Carolina  a  mar- 
riage must  be  celebrated  before  some  person 
authorized  by  law.  There  is  no  such  thing 
as  marriage  simply  by  consent  in  that  stale. 
Slate  v.  Wilson,  121  N.  Car.  656  [citing  State  v. 
Samuel,  2  Dev.  &  B.  L.  (q  N.  Car.)  177;  State 
v.  Patterson,  2  Ired.  L.  (24  N.  Car.)  346;  State 
v.  Bray,  13  Ired.  L.  (35  N.  Car.)  290;  Cooke  v. 
Cooke,  Phil.  L.  (6t  N.  Car.)  583;  State  v. 
Parker,  106  N.  Car.  711,  and  State  v.  Melton, 
120  N.  Car  591].  See  also  State  v.  Ta  cha-na- 
Tah,  64  N.  Car.  614. 

Texas.  —  Prior  to  the  declaration  of  inde- 
pendence by  the  people  of  Texas  they  were 
controlled  by  the  laws  of  Mexico,  which  were 
then  supposed  to  require  a  celebration  of  the 
marriage  by  a  Catholic  priest.  Lewis  v.  Ames, 
44  Tex.  338;  Nichols  v.  Stewart,  15  Tex.  230; 
Smith  v.  Smith,  1  Tex.  621,  46  Am.  Dec.  121; 
Rice  v.  Rice,  31  Tex.  174.  The  adoption  of 
statutes  regulating  marriage,  similar  to  those 
existing  in  other  states  in  which  common-law 
marriages  were  recognized,  cariied  with  it 
the  construction  which   had  generally  been 


placed  upon  them.  Under  such  statutes  a 
marriage  is  valid  although  the  statutory  for- 
malities have  not  been  complied  with.  Cumby 
v.  Henderson,  6  Tex.  Civ.  App.  519.  See  the 
cases  from  this  jurisdiction  cited  in  the  pre- 
ceding note. 

Vermont.  —  The  subject  of  marriage  was 
from  an  early  date  regulated  by  statute  in  Ver- 
mont, and  the  common  law  as  to  validity  of 
marriages  was  never  in  force.  Although  the 
statute  does  not  expressly  declare  that  mar- 
riages not  in  conformity  thereto  are  void,  the 
courts  hold  that  such  is  the  true  interpretation 
of  the  statute,  as  the  only  exceptions  permit- 
ted therein  were  marriages  of  Quakers  and 
marriages  before  unauthorized  persons.  It  is 
suggested  that  if  a  common-law  marriage  was 
valid  there  was  no  necessity  for  such  excep- 
tions. Morrill  v.  Palmer,  68  Vt.  1,  distinguish- 
ing Overseers  of  Poor  v.  Overseers  of  Poor,  2 
Vt.  151,  19  Am.  Dec.  703. 

Washington.  —  Informal  or  common-law 
marriages  are  held  to  be  void  unless  within 
the  exceptions  provided  for  in  the  statute. 
Matter  of  McLaughlin,  4  Wash.  570;  Kelley  v. 
Kitsap  County,  5  Wash.  521;  Matter  of  Smith, 
4  Wash.  702;  Stans  v.  Bailey,  9  Wash.  115; 
Matter  of  Wilbur,  14  Wash.  242. 

West  Virginia.  —  Beverlin  v.  Beverlin,  29 
W.  Va.  732. 

1.  Validating  Statutes.  —  See  Meyers  v.  Pope, 
110  Mass.  312;  Com.  v.  Caponi,  155  Mass.  204; 
Matter  of  McLaughlin,  4  Wash.  570;  State  v. 
McGilvery,  20  Wash.  204  (construing  statute 
of  Idaho);  Beverlin  v.  Beverlin,  29  W7.  Va.  732. 

2.  Proof  by  Record  or  Document  Not  Essential. 
—  Langtry  v.  State,  30  Ala.  536;  Brewer  v. 
State,  59  Ala.  101;  Murphy  v.  State,  50  Ga 
150;  Jackson  v.  People,  3  111.  231;  Miller  v. 
White,  80  111  580;  Lowry  v.  Coster,  91  111.  182; 
Com.  v.  Dill,  156  Mass.  226;  Gibson  v.  Gib- 
son, 24  Neb.  394;  Moore  v.  Com.,  9  Leigh  (Va.) 
630 

Marriage,  like  other  contracts,  may  be 
proved  by  any  species  of  evidence  not  pro- 
hibited by  law  which  does  not  presuppose  a 
higher  species  of  evidence  within  the  power  of 
the  party.  Beaulieu  v.  Ternoir,  5  La.  Ann. 
476. 

It  is  not  necessary  to  introduce  the  return 
of  the  officiating  minister  or  other  officer  in 
order  to  prove  the  date  of  a  marriage.  Bron- 
nenburg  v.  Charman,  80  Ind.  475. 
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furnishes  merely  an  additional  proof  of  the  marriage.1 

3.  "Witnesses.  —  A  marriage  may  be  proved  by  the  witnesses  who  saw  the 
marriage  ceremony.3 

4.  Clergyman  or  Celebrant  as  Witness.  —  The  clergyman  or  officer  who  offici- 
ated at  the  wedding  may  testify  not  only  as  to  the  fact  of  marriage,3  but  also 
as  to  his  authority  to  perform  the  ceremony.4 

5.  Contracting  Parties  as  Witnesses.  —  At  common  law  the  married  parties 
were  not  competent  to  prove  their  marriage,5  but  their  incapacity  has  been 
removed  to  some  extent  by  various  statutes.6 

Survivor  as  Witness  Against  Kepresentative  of  Deceased.  — The  surviving  husband  or 
wife  is  not  a  competent  witness  to  establish  a  marriage  with  a  decedent  as  a 
basis  of  a  claim  against  an  estate,  such  testimony  being  generally  prohibited 


1.  Record  Not  Only  Evidence — Other  Testi- 
mony Admissible.  —  People  v.  Stokes,  71  Cal. 
263;  Kilburn  v.  Mullen,  22  Iowa  498;  States. 
Wilson,  22  Iowa  364;  Bowers  v.  Van  Winkle, 
41  Ind.  432;  Com.  v.  Norcross,  g  Mass.  492; 
State  v.  Marvin,  35  N.  H.  22;  Boger  v.  State, 
19  Tex.  App.  91;  Womack  v.  Tankersley,  78 
Va.  242. 

The  record  evidence  declared  by  statute  to 
be  sufficient  proof  of  marriage  is  not  conclu- 
sive proof,  and  does  not  exclude  evidence  that 
the  license  and  return  are  forgeries.  Rice  v. 
State,  7  Humph.  (Tenn.)  14. 

2.  Witnesses  to  Marriage  —  England.  —  St. 
Devereux  v.  Much  Dew  Church,  I  W.  Bl.  367. 

United  States.  —  Patterson  v.  Gaines,  6  How. 
(U.  S.)  550. 

Alabama.  —  Brewer  v.  State,  59  Ala.  101; 
Martin  v.  Martin,  22  Ala.  86. 

Indiana.  —  Nixon  v.  Brown,  4  Blackf.  (Ind.) 
157. 

Iowa.  —  State  v.  Williams,  20  Iowa  98. 
Kansas.  —  Baughman     v.    Baughman,  29 
Kan.  283. 

Massachusetts.  —  Com.  v.  Norcross,  9  Mass. 
492;  Com.  v.  Littlejohn,  15  Mass.  163. 

Michigan.  —  People  v.  Perriman,  72  Mich. 
184. 

Montana.  — Soyer  v.  Great  Falls  Water  Co., 
15  Mont.  1. 

Nebraska.  —  Lord  v.  State,  17  Neb.  526. 

New  Hampshire.  —  State  v.  Kean,  10  N.  H. 
347,  34  Am.  Dec.  162;  State  v.  Marvin,  35  N. 
H.  22;  State  v.  Clark,  54  N.  H.  456. 

New  York.  —  Fleming  v.  People,  27  N.  Y. 
329- 

Ohio.  —  Wolverton  v.  State,  16  Ohio  173,  47 
Am.  Dec.  373. 

Texas.  —  Chew  v.  State,  23  Tex.  App.  230. 

Vermont.  — McQuade  v.  Hatch,  65  Vt  482. 

Virginia.  — Warner  v.  Com.,  2  Va.  Cas.  95. 

Jewish  Marriage.  —  In  Horn  v.  Noel,  1  Campb. 
61:  Moss  v.  Smith,  1  M.  &  G.  228,  39  E.  C.  L. 
425,  it  was  held  that  a  Jewish  marriage  con- 
sisting of  both  a  written  contract  and  a  cere- 
mony at  a  synagogue  could  not  be  esiablished 
by  the  testimony  of  witnesses  of  the  ceremony, 
as  the  contract  and  the  signatures  must  be 
proved. 

3.  Officiating  Minister  Competent  Witness  — 
Fact  of  Marriage  —  England.  —  Reg.  v.  Mc- 
Quiggan,  2  L.  C.  Rep.  340. 

Canada.  —  Reg.  v.  Brierly,  14  Ont.  525. 
Georgia.  —  Dale  v.  Stale,  88  Ga.  552. 
Michigan.  —  People  v.  Perri-man,  72  Mich. 
184;  People  v.  lmes,  110  Mich.  250. 


Mississippi.  —  Taylor  v.  State,  52  Miss.  84. 
New  York.  —  People  v.  Whigham,  1  Wheel. 
Crim.  (N.  Y.)  115. 

Virginia.  —  Bird   v.  Com.,  21  Gratt.  (Va.) 

800. 

West  Virginia.  —  State  v.  Goodrich,  14  W. 

Va.  834. 

4.  Official  Capacity. — Com.  v.  Hayden,  163 
Mass.  453.  47  Am.  St.  Rep.  468;  Bird  v.  Com., 
21  Gratt.  (Va.)  800. 

Official  Capacity  Established  by  Witness  of  Cere- 
mony.—  U.  S.  v.  Lambert,  2  Cranch  (C.  C.) 
137;  Damon's  Case,  6  Me.  148;  Warner  v. 
Com.,  2  Va.  Cas.  95. 

Oral  testimony  of  a  witness  that  a  clergyman 
or  a  justice  of  the  peace  officiating  at  ihe  wed- 
ding professed  and  was  generally  understood 
to  have  such  authority  is  sufficient  evidence 
without  proof  of  the  appointment  or  election 
of  such  person.  Taylor  v.  State,  52  Miss.  84; 
State  v.  Robbins,  6  Ired.  L.  (28  N.  Car.)  23,  44 
Am.  Dec.  64;  State  v.  Abbey,  29  Vt.  60,  67 
Am.  Dec.  754. 

5.  Contracting  Parties  Incompetent  as  Wit- 
nesses.—  Cobbe  v.  Garston,  Milwatd  529; 
Searle  v.  Price,  2  Hag.  Cons.  187,  note  a;  Finn 
v.  Finn,  12  Hun(N.  Y.)  339.  See  also  the  title 
Witnesses. 

6.  Contracting  Parties  Competent.  —  Com.  v. 

Dill,  156  Mass.  226;  Com.  v.  Hayden,  163 
Mass.  453,  47  Am.  St.  Rep.  468;  Bailey  v. 
State,  36  Neb.  808;  Bissell  v.  Bissell,  55  Barb. 
(N.  Y.)  325;  Van  Tuyl  v.  Van  Tuyl,  57  Barb. 
(N.  Y.)235;  Christy  v.  Clarke,  45  Barb.  (N.  Y.) 

52Q-  .  . 

The  competency  of  the  parties  is  sometimes 

governed  by  the  statutes  relating  to  divorce. 
See  the  title  Divorce,  vol.  g,  p.  848. 

As  to  the  competency  of  husband  and  wife 
in  criminal  cases,  see  the  titles  Bigamy,  vol. 
4,  p.  46;  Evidence,  vol.  11,  pp.  542,  543;  Wit- 
nesses. 

A  beneficiary  of  a  life  insurance  policy  is  a 
competent  witness  as  to  her  marriage  to  the 
deceased.  Ashford  v.  Metropolitan  L.  Ins. 
Co.,  80  Mo.  App.  638. 

In  Missouri  the  fact  of  marriage  is  sufficiently 
established  by  the  testimony  of  one  of  the  par- 
ties, and  therefore  the  exclusion  of  a  marriage 
certificate  is  a  harmless  error.  White  v.  Maxcy, 
64  Mo.  5,52. 

Denial  of  Cohabitation  and  Intercourse.  —  In  an 
action  involving  the  validity  of  a  prior  mar- 
riage neither  party  to  such  marriage  can  testify 
as  to  nonintercourse.  Davis  v.  Davis,  7  Daly 
(N.  Y.)3o8. 
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by  statute.1  The  survivor  would  be  a  competent  witness,  however,  when  not 
a  party  to  the  suit,  or  when  all  claim  against  the  estate  has  been  renounced.2 

6.  Written  Contracts  of  Marriage.  —  A  contract  of  marriage  signed  by  both 
parties  is  admissible  in  proof  of  the  marriage.3 

7.  Marriage  Certificates.  —  A  certificate  of  marriage,  kept  in  the  custody  of 
one  of  the  married  parties  and  produced  from  proper  custody,  is  admissible 
to  prove  the  marriage.4  But  where  the  certificate  is  offered  as  original 
and  direct  evidence,  the  authority  of  the  officer  and  his  signature  must  be 
established.5 

8.  License  and  Return.  —  A  marriage  license  and  the  return  thereon  of  the 
officer  performing  the  ceremony  are  evidence  of  the  marriage  where  the  law 
requires  such  return.6 

9.  Marriage  Records  and  Certified  Copies.  —  Marriage  records  are  admissible 
when  kept  in  compliance  with  law,  and  copies  of  such  records  are  admissible 
when  certified  by  the  officer  required  to  keep  the  originals.7 


1.  Surviving  Husband  or  Wife  Not  Competent 
Witness  Against  Representative  of  Decedent.  — ■ 

Laurence  v.  Laurence,  164  111.  367  [overruling 
Brown  v.  Brown,  142  111.  409];  Shorten  v.  Judd, 
56  Kan.  43,  54  Am.  St.  Rep.  587;  Denison  v. 
Denison,  35  Md.  361;  Redgrave  v.  Redgrave, 
38  Md.  93;  Sorensen  v.  Sorensen,  56  Neb.  729. 

At  common  law,  however,  and  under  the 
statutes  of  some  jurisdictions,  ihe  survivor  is 
not  incompetent.  Green  v.  Green,  126  Mo.  17; 
Smith  v.  Smith,  52  N.  J.  L  207;  Drinkhouse's 
Estate,  151  Pa.  St.  294;  Greenawalt  v.  Mc- 
Enelley,  85  Pa.  St.  352;  Ingersol  v.  McWillie, 
9  Tex.  Civ.  App.  543.  See  also  the  title 
Witnesses. 

2.  Controversy  Among  Heirs. —  Where  the  con- 
troversy is  among  the  heirs  of  a  deceased  per- 
son, and  where  the  estate  will  not  be  increased 
or  depleted  by  the  result,  the  alleged  widow  is 
a  competent  witness  to  prove  a  common-law 
marriage  with  the  decedent.  Lorimer  v.  Lori- 
mer,  (Mich.  1900)  83  N.  W.  Rep.  609. 

3.  Written  Contracts  of  Marriage  Admissible. 
— Jewell  v.  Jewell,  1  flow.  (U.  S.)  219;  Sharon 
v.  Terry,  36  Fed.  Rep.  337;  Sharon  v.  Sharon, 
67  Cal.  185,  79  Cal.  633,  84  Cal.  424;  Hulett  v. 
Carey,  66  Minn.  327,  61  Am.  St.  Rep.  419; 
Chouteau  v.  Chevalier,  1  Mo.  343;  Bates  v. 
Bates,  (N.  Y.  Super  Ct.  Spec.  T.)  7  Misc.  (N. 
Y-)  5471  Slate  v.  Behrman,  114  N.  Car.  797. 

A  Certified  Copy  of  a  public  record  of  a  mar- 
riage contract  is  admissible  on  proof  of  the 
loss  of  the  original.  Hayden  v.  Mitchell,  103 
Ga.  431. 

4.  Marriage  Certificates.  —  Prevosl's  Succes- 
sion, 4  La.  Ann.  347;  Wedgwood's  Case,  8  Me. 
75;  Jones  v.  Jones,  18  Me.  308,  36  Am.  Dec. 
723;  Hutchins  v.  Kimmell,  31  Mich.  126,  18 
Am.  Rep.  164;  People  v.  Broughton,  49  Mich. 
339;  People  v.  Isham,  109  Mich.  72;  Gaines  7/. 
Green  Pond  Iron  Min.  Co.,  32  N.  J.  Eq.  86; 
Jones  v.  Raddick,  79  N.  Car.  290;  State  v.  Isen- 
ha:t,  32  Oregon  170;  Hill  v.  Hill,  32  Pa.  St. 
511;  Siaie  v.  Abbey,  29  Vt.  60,  67  Am.  Dec. 
754;  Moore  v.  Com.,  9  Leigh  (Va.)  639. 

Original  Documents.  —  Marriage  certificates  in 
Connecticut  are  treated  as  original  documents 
and  need  not  be  authenticated  as  copies. 
Northrop  v.  Knowles,  52  Conn.  522,  52  Am. 
Rep.  613;  Erwin  v.  English,  61  Conn.  502. 

Certificate  Lost  —  Oral  Testimony.  —  On  proof 
thai  a  marriage  certificate  is  lost,  the  substance 
of  its  contents  may  be  shown  by  the  testimony 


of  a  witness  who  has  seen  it  although  the  wit- 
ness is  unable  to  detail  all  the  contents  with 
verbal  accuracy.  Camden  v.  Belgrade,  78  Me. 
204. 

5.  People  v.  Crawford,  62  Hun  (N.  Y.)  160; 
State  v.  Colby,  51  Vt.  291. 

A  Certificate  of  Marriage  by  a  Justice  of  the 
Peace  in  Another  State  is  not  admissible  with- 
out additional  proof  of  the  signature  of  the 
justice  of  the  peace  and  that  by  the  laws  of 
the  state  he  was  authorized  to  solemnize  mar- 
riages.   Slate  v.  Horn,  43  Vt.  20. 

Delay  in  Issuing  Certificate. —  In  Gaines  v. 
Relf,  12  How.  (U.  S.)  472,  it  was  held  that  a 
certificate  of  marriage  by  a  priest,  made  sixteen 
years  after  the  marriage,  was  not  admissible 
where  it  appeared  thai  no  record  of  such  mar- 
riage could  be  found  in  the  church  and  the  cir- 
cumstances were  not  free  from  suspicion. 

In  People  v.  Etter,  81  Mich.  570,  it  was  held 
that  a  marriage  certificate  made  by  a  justice 
of  the  peace  during  the  trial,  and  sixteen  years 
after  the  date  of  the  marriage,  should  have 
been  excluded,  there  being  no  explanation  of 
the  delay. 

A  Marriage  Certificate  Not  Signed  by  the  per- 
son who  performed  the  ceremony  is  not  admis- 
sible in  evidence  although  the  officer  having 
custody  of  the  marriage  records  certifies  the 
name  and  official  tille  of  the  person  who  per- 
formed the  ceremony.  State  v.  Brink,  68  Vt. 
659- 

Proof  of  Foreign  Law. —  In  the  absence  of  proof 
of  a  foreign  law  requiring  or  authorizing  ihe 
issuance  of  a  marriage  certificate,  the  certifi- 
cate is  not  admissible.  People  v.  Imes,  no 
Mich.  250. 

A  certificate  of  a  marriage  in  a  foreign 
country,  not  a  copy  of  a  registry  of  marriages 
kept  by  law,  is  not  admissible  as  evidence 
even  though  it  would  be  received  as  such  by 
the  courts  of  that  counlry.  Finlay  v.  Finlay, 
31  L.  J.  M.  C.  149;  Ratcliffe  v.  Ratcliffe,  1  Sw. 
&  Tr.  467. 

6.  License  and  Return  Showing  Marriage.  — 

Tucker  v.  People,  122  111.  5S3;  Squire  v.  State, 
46  Ind.  459;  Niles  v.  Sprague,  13  Iowa  198; 
Taylor's  Succession,  15  La.  Ann.  313;  Fosier 
v.  Stale,  31  Tex.  Crim.  409. 

7.  Marriage  Registers  and  Certified  Copies.  — 
Lauderdale  Peerage,  10  App.  Cas.  692;  Hawes 
v.  State,  88  Ala.  37;  Verholf  v.  Van  Houwen- 
lengen,  21  Iowa  429;  States.  Matlock,  70  Iowa 
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Proof  of  Foreign  Marriage  by  Record.  —  A  certified  copy  of  a  marriage  record  kept 
in  a  foreign  country  or  in  another  state  is  not  admissible  unless  duly  certified 
by  the  proper  officer.1  It  must  also  be  shown  that  the  law  of  the  state  or 
foreign  country  required  the  keeping  of  a  marriage  record.2 

10.  Identity  of  Parties.  — ■  Where  the  evidence  of  marriage  consists  of  the 
certificate,  license,  or  marriage  record,  the  identity  of  the  parties  must  also  be 
established  by  satisfactory  evidence.3 


229;  State  v.  White,  19  Kan.  445,  27  Am.  Rep. 
137;  Justus's  Succession,  48  La.  Ann.  1096; 
Taylor'  Succession,  15  La.  Ann.  313;  Coin.  v. 
Hayden,  163  Mass.  453,  47  Am.  St.  Rep.  468; 
State  v.  Melton,  120  N.  Car.  591.  See  also  the 
title  Documentary  Evidence,  vol.  9,  p.  884. 

Certified  Copies  of  Foreign  Marriage  Register.  — 
Abbott  v.  Abbott,  4  Sw.  &  Tr.  254;  Raicliffe  v. 
Ratcliffe,  1  Sw.  &  Tr.  467;  Westmacott  v. 
Westmacott,  (1899)  P.  183;  Earldom  of  Perth, 
2  H.  L.  Cas.  873;  Cood  v.  Cood,  1  Curt.  Ecc. 
755;  Tucker  v.  People,  117  111.  88;  Stanglein 
v.  Slate,  17  Ohio  St.  453. 

On  introduction  to  a  marriage  record  kept  in 
compliance  with  law,  it  is  not  necessary  lo 
show  the  official  character  of  the  officer  or  jus- 
tice who  performed  the  ceremony.  Verholf  v. 
Van  Hou wenlengen,  21  Iowa  429. 

Essential  Facts  to  Prove  Marriage  Record.  —  In 
Connecticut,  a  marriage  record  containing 
merely  the  date,  names  of  the  parties  married, 
and  names  of  the  witnesses,  is  not  sufficient  to 
prove  a  marriage.  It  should  also  appear  that 
some  officiating  clergyman  performed  the  cere- 
mony, that  he  was  authorized,  and  that  he  was 
required  to  keep  a  record  thereof.  Erwin  v. 
English,  61  Conn.  502. 

Extract  from  Parish  Register  Admitted  Without 
Proof  of  Authenticity.  —  A  man  having  been 
killed  in  a  railroad  accident,  documents  found 
in  his  baggage  purporting  to  be  exttacts  from 
the  parish  register  of  a  parish  in  Germany, 
recording  the  birth  of  the  children  of  the  dece- 
dent and  his  wife  and  some  other  family 
matters,  were  held  to  be  admissible  as  a  col- 
lateral fact  to  prove  his  marriage,  when  evi- 
dence of  the  marriage  was  already  before  the 
court  in  letters  of  the  decedent  and  in  the  be- 
havior of  the  parties  towards  each  other  dur- 
ing his  life.  Kansas  Pac.  R.  Co.  v.  Miller,  2 
Colo.  442. 

1.  Certificate  of  Foreign  Marriage  Record.  — 

Abbott  v.  Abbott,  29  L.  J.  M.  C.  57;  People  v. 
Lambert,  5  Mich.  349,  72  Am.  Dec.  49;  Ameri- 
can L.  Ins.,  etc..  Co.  v.  Rosenagle,  77  Pa.  St. 
507;  Otto  v.  Trump,  115  Pa.  St.  425. 

A  certified  copy  of  a  record  of  a  marriage  in 
another  state  which  is  not  certified  in  con- 
formity to  the  Act  of  Congress  telating  to 
proof  of  records  of  other  states  is  not  admissi- 
ble lo  prove  a  marriage.  People  v.  Perriman, 
72  Mich.  184. 

A  certificate  of  marriage  by  the  officiating 
rabbi,  verified  by  the  sign  and  seal  of  the 
official  minister,  was  offered  on  a  trial  for 
adultery  to  establish  the  marriage  in  a  foreign 
country.  It  was  held  not  admissible  as  sub- 
stantive evidence,  since  on  a  criminal  trial  the 
defendant  is  entitled  to  be  confronted  with  the 
witnesses  against  him  (see  the  titles  Depo- 
sitions, vol.  9,  p.  314;  Dying  Declarations, 
vol.  10,  p.  363),  but  admissible  as  part  of  the 
res  gestce  in  corroboration  of  a  witness  as  to 


the  fact  of  marriage.  Ses  the  title  Hearsay 
Evidence,  vol.  15,  p.  316.  It  was  held  further 
that,  the  certificate  not  being  properly  au- 
thenticated, and  in  the  absence  of  proof  of  the 
fact  that  the  official  minister  was  the  custodian 
of  marriage  records,  the  certificate  was  not 
admissible  as  documentary  evidence.  State 
v.  Behrman,  114  N.  Car.  797. 

An  Official  Certificate  that  a  Marriage  Record 
Shows  Certain  Facts  is  not  compeient  evidence 
of  the  facts  thus  recited.  It  must  appear  to 
be  a  certified  copy  of  such  record.  Tessmann 
v.  United  Friends,  103  Mich.  185. 

2.  Proof  that  Foreign  Law  Required  Marriage 
Record. —  Huet  v.  Le  Mesurier,  1  Cox  Ch.  275; 
Cood  v.  Cood,  1  Curt.  Ecc.  755;  Leader  v. 
Barry,  1  Esp.  353;  Athlone's  Claim,  8  CI.  &  F. 
262;  Tucker  v  People,  117  111.  88;  Faustre  v. 
Com.,  92  Ky.  34;  Rooney  v.  Rooney,  54  N.  J. 
Eq.  231;  Patterson  v.  State,  17  Tex.  App.  102. 
See  also  the  title  Documentary  Evidence,  vol. 
9,  pp.  882-884. 

A  copy  of  an  entry  in  a  register  of  marriages 
in  a  district  in  Iieland,  certified  by  the  registrar, 
is  not  admissible  without  further  proof  that  the 
record  is  one  requited  by  law,  that  the  register 
was  such  in  fact,  and  that  the  registrar's  signa- 
ture is  genuine    State  v.  Dooris,  40  Conn.  145. 

Presumption  that  Common  Law  Prevails  in 
Another  State.  —  In  the  absence  of  proof  of  the 
law  of  another  state  it  will  be  presumed  that 
the  common  law  prevails  therein  and  that 
cohabitation,  acknowledgment,  and  reputation 
are  sufficient  to  establish  a  marriage  in  such 
state.  Jones  v.  Reddick,  79  N.  Car.  290.  See 
also  the  title  Common  Law,  vol.  6,  p.  282. 

Marriage  in  Conformity  to  Local  Customs  Pre- 
sumed Valid.  —  A  nonexpert  witness  may  testify 
that  a  foreign  marriage  was  solemnized  in  the 
usual  manner,  as  it  may  be  assumed  that  all 
residents  of  a  foreign  country  of  marriageable 
age  and  ordinary  understanding  are  familiar 
with  the  usual  forms  of  marriage  there. 
Wottrich  v.  Freeman,  71  N.  Y.  601. 

Although  there  is  no  proof  of  the  foreign 
law  and  no  cettificate  of  marriage,  and  though 
there  was  no  publication  of  banns,  the  testi- 
mony of  a  witness  that  he  was  present  at  the 
wedding  in  church  and  that  the  ceremony  was 
performed  by  a  person  appearing  to  be  in 
holy  orders  is  sufficient  evidence  of  marriage. 
Duncan  v.  Duncan,  2  Month.  L.  Mag.  612. 

3.  Identity  of  Parties  Named  in  Certificate  or 
Record. —  Birt  v.  Barlow,  1  Dougl.  171;  John- 
son v.  State,  60  Ark.  308;  State  v.  Schaunhurst. 
34  Iowa  547;  Johnson  v.  Clancy,  105  Iowa  242; 
Com.  v.  Norcross,  9  Mass.  492;  Stale  v.  Brink, 
68  Vt.  659.  See  also  the  title  Identity,  vol. 
15.  P-  Qi8- 

Identification  by  Photograph  of  Husband.  — 

Brooke  v.  Brooke,  60  Md.  524;  Wilcox  v.  Wil- 
cox, 46  Hun  (N.  Y.)  32.    See  also  the  titles 
Identity,  vol.  15,  p.  923;  Photographs. 
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11.  Admissions  of  Parties.  —The  admissions  of  the  alleged  husband  and 
wife  may  be  gi^en  in  evidence  to  prove  their  marriage,  and  are  sufficient  to 
establish  the  fact  of  marriage  in  civil  and  criminal  cases,  without  additional 
proof  of  the  record  or  certificate  of  marriage.1 

Admissions  of  Marriage  in  Divorce  Proceedings.  —  A  marriage  may  be  proved  by  the 
admissions  of  one  of  the  parties  in  proceedings  for  divorce.  For  this  purpose 
the  pleadings,  depositions,  and  decree  are  admissible.* 

12.  Declarations  of  Parties  as  to  Marriage.  —  Declarations  of  the  parties 
while  living  together  are  admissible  in  evidence  as  part  of  the  res  gestee? 

13.  Declarations  of  Decedents  as  to  Marriage  —  a.  In  General.  —  Marriage 
may  also  be  proved  by  declarations  of  persons  since  deceased  and  by  family 
reputation.4 


1.  Admissions  of  Parties  — ■  Alabama.  —  Wil- 
liams v.  State,  54  Ala.  131,  25  Am.  Rep.  665. 

Illinois.  — Tucker  v.  People,  122  111.  583. 

Indiana.  — Squire  v.  State,  46  Ind.  459. 

Maine.  —  State  v.  Libby,  44  Me.  469,  69  Am. 
Dec.  115;  Ham's  Case,  11  Me.  391. 

Maryland. — Copes  v.  Pearce,  7  Gill  (Md.) 
247. 

Massachusetts.  —  Com.  v.  Caponi,  155  Mass. 
534- 

Missouri.  — State  v.  McDonald,  25  Mo.  176. 

New  Jersey.  —  Atlantic  City  R.  Co.  v. 
Goodin,  62  N.  J.  L.  394;  Clark  v.  Clark,  52  N. 
J.  Eq.  650. 

New  York. — Jenkins  v.  Bisbee,  1  Edvv.  (N. 
Y.)  377- 

Pennsylvania. —  Greenawalt  v.  McEnelley,  85 
Pa  St.  352;  Drinkhouse's  Estate,  151  Pa.  St. 
204;  Forney  v.  Hallacher,  8  S.  &  R.  (Pa.)  160, 
it  Am.  Dec.  590. 

Texas.  —  Tarpley  v.  Poage,  2  Tex.  139. 

Virginia.  —  Purcell  v.  Purcell,  4  Hen.  &  M. 
(Va.)  507;  Oneale  v.  Com.,  17  Gratt.  (Va.)  582; 
Womack  v.  Tankersley,  78  Va.  242. 

Wisconsin.  —  West  v.  State,  I  Wis.  209. 

For  admissions  of  marriage  in  criminal  cases 
see  the  title  Bigamy,  vol.  4,  p.  43.  For  ad- 
missions generally  and  the  theory  on  which 
they  are  allowed,  see  the  title  Admissions,  vol. 
I,  p.  670,  especially  p.  676. 

Admissions  in  Letters  and  Deeds  —  California. 
—  Fuller  v.  Fuller,  17  Cal.  605. 

Massachusetts  — Com.  v.  Hayden,  163  Mass. 
453,  47  Am.  St.  Rep.  468;  Com.  v.  Caponi,  155 
Mass.  534. 

Michigan.  —  People  v.  Imes,  110  Mich.  250. 

Minnesota.  —  Hulett  v.  Carey,  66  Minn.  327, 
61  Am.  St.  Rep.  419. 

Pennsylvania.  —  Richard  v.  Brehm,  73  Pa. 
St.  140.  13  Am.  Rep.  733;  Strauss's  Estate, 
168  Pa.  St.  561. 

Virginia.  — Womack  v.  Tankersley,  78  Va. 
242. 

Wisconsin.  —  Prickett  v.  Muck,  74  Wis.  199. 

See  also  the  title  Admissions,  vol.  1,  p.  717. 

An  admission  of  marriage  and  of  the  pa- 
ternity of  a  child,  indorsed  upon  a  photograph, 
signed  by  the  defendant  and  received  by  the 
alleged  wife,  is  a  competent  admission  of  the 
marriage.    State  v.  Behrman,  114  N.  Car.  797. 

Criminal  Conversation.  —  In  an  action  for 
damages  for  criminal  conversation  the  admis- 
sion of  the  defendant  that  the  plaintiff  is  mar- 
ried to  the  woman  with  whom  the  defendant 
is  alleged  to  have  committed  adultery  is  not 
sufficient  proof  of  marriage.  Morris  v.  Miller, 
4  Burr.  2057.  But  see  criticisms  of  this  case 
in  Williams  v.  State,  54  Ala.  131,  25  Am.  Rep. 
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665;  State  v.  McDonald,  25  Mo.  176;  Forney 
v.  Hallacher,  8  S.  &  R.  (Pa.)  160,  11  Am.  Dec. 
590.  See  also  the  title  Criminal  Conversa- 
tion, vol.  8,  p.  268,  note. 

Admission  of  Foreign  Marriage  Sufficient  Proof. 
—  Williams  v.  State,  54  Ala.  131,  25  Am.  Rep. 
665;  Cayford's  Case,  7  Me.  57;  Weinberg  v. 
State,  25  Wis.  370.  Contra,  People  v.  Lambert, 
5  Mich.  349,  72  Am.  Dec.  49. 

2.  Admissions  in  Divorce  Proceedings.  —  Hal. 
brook  v.  State,  34  Ark.  511,  36  Am.  Rep.  17; 
Slate  v.  Ashley,  37  Ark.  403;  Clayton  v.  Clay- 
ton, 4  Colo.  410;  State  v.  Gonce,  79  Mo.  600; 
Adkisson  v.  State,  34  Tex.  Crim.  296;  State  v. 
Goodrich,  14  W.  Va.  834. 

A  judgment  of  divorce  on  a  complaint  alleg- 
ing that  the  parties  were  lawfully  married  is 
not  conclusive  evidence  of  the  validity  of  such 
marriage,  and  the  complaint  is  not  estopped 
from  showing  that  the  marriage  was  void  on 
account  of  a  prior  marriage.  Williams  v. 
Williams,  63  Wis.  58,  53  Am.  Rep.  253. 

3.  Declarations  of  Parties  living  Together,  — 
Barnum  v.  Barnum,  42  Md.  251;  Stackhouse 
v.  Stotenbur,  22  N.  Y.  App.  Div.  312;  Matter 
of  Taylor,  9  Paige  (N.  Y.)  611.  See  also  the 
title  Res  Gest/e. 

Declarations  After  Separation.  —  A  notice  in- 
serted in  a  newspaper  by  the  man  warning 
the  public  that  he  would  not  pay  the  debts 
contracted  by  the  woman  is  admissible  as  pari 
of  the  res  g~estcB  and  as  one  of  the  circumstances 
connected  with  the  separation  and  previous 
cohabitation.  Jewell  v.  Jewell,  1  How.  (U.  S.) 
219. 

The  Declaration  of  the  Parties  that  They  Are 
Not  Husband  and  Wife  is  sufficient  to  overcome 
a  mere  presumption  of  marriage  arising  from 
cohabitation  and  reputation,  where  it  clearly 
appears  that  the  declarant  denied  the  fact  of 
marriage  and  not  merely  the  fact  of  a  formal 
public  marriage.  Philbrick  v.  Spangler,  15 
La.  Ann.  46;  Davis  v.  Brown,  I  Redf.  (N.  Y.) 
259- 

The  declaration  of  a  man  that  he  was  not 
married  to  the  alleged  wife,  and  his  testimony 
that  "  by  mutual  consent  we  lived  as  man  and 
wife,  "  "  I  am  no  relation  to  her,  only  she 
was  my  wife;  "  "  I  promised  to  marry  her," 
do  not  constitute  sufficient  evidence  to  over- 
come admission  of  marriage  and  the  presump- 
tion arising  from  cohabitation  and  reputation. 
Such  declarations  are  not  inconsistent  with 
a  marriage  by  consent,  as  they  merely  deny 
a  formal  marriage.  Richard  v.  Brehm,  73  Pa. 
St.  140,  13  Am.  Rep.  733. 

4.  Declaration  of  Decedents  Concerning  Mar- 
riage  and  Pedigree.  —  Jewell  v.  Jewell,  1  How. 
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b.  Church  Records  and  Private  Records  of  Marriage.  —  Entries 
made  by  a  clergyman  in  his  private  books  or  on  the  records  of  his  church  in 
the  regular  discharge  of  his  clerical  duties  are  admissible  in  evidence  after  his 
death  although  there  is  no  law  requiring  that  such  records  be  kept.1 

c.  Entries  in  Family  Bibles.  —  The  entries  in  family  Bibles  of  marriages, 
births,  etc.,  are  admissible  without  proof  of  the  handwriting  or  authorship,  if 
such  books  have  been  accessible  to  members  of  the  family.2 

14.  Presumptions  Concerning  Formal  "Marriage  —  a.  Presumptions  Gen- 
erally in  Favor  of  Marriage.  —  As  a  general  rule  all  presumptions  are  in 
favor  of  marriage  and  against  a  meretricious  relation.  Marriage  is  presumed 
as  a  rule  of  public  policy  and  because  the  presumption  is  generally  in  favor 
of  innocence  and  legitimacy.3 

Lapse  of  Time.  —  The  presumption  in  favor  of  marriage  where  the  parties 


(U.  S.)  219;  Shorten  v.  Judd,  56  Kan.  43,  54 
Am.  St.  Rep.  587;  Barnum  v.  Barnum,  42  Md. 
251;  Chamberlain  v.  Chamberlain,  71  N.  Y. 
423;  Kenyon  v.  Ashbridge,  35  Pa.  St.  157.  See 
also  the  titles  Hearsay  Evidence,  vol.  15,  p. 
315;  Pedigree. 

Declarations  in  Letters  of  Decedent.  —  Letters 
containing  declarations  as  to  the  writer's 
marriage  and  the  legitimacy  of  his  children 
are  admissible  after  his  death  as  declarations 
by  him  on  satisfactory  proof  of  the  signature 
and  mailing  and  of  the  receipt  of  the  letters 
by  the  person  to  whom  they  were  addressed. 
Kansas  Pac.  R.  Co.  v.  Miller,  2  Colo.  442. 

Declaration  of  Relationship  in  a  Will  which  has 
been  duly  probated  are  competent  evidence  of 
marriage  if  the  identity  of  the  parties  has 
been  established.  Shrewsbury  Peerage,  7  H. 
L.  Cas.  1. 

Letters  to  Show  How  Decedent  Regarded  Woman 
Claiming-  to  Be  His  Wife.  —  Where  a  complain- 
ant is  seeking  to  establish  her  marriage  with 
a  person  since  deceased,  his  letters  to  her  in 
his  own  handwriting  and  signed  by  him, 
found  among  his  papers  enclosed  in  envelopes, 
stamped  and  postmarked,  and  addressed  in 
his  handwriiing  to  her  under  a  name  other 
than  as  his  wife,  are  admissible  without  proof 
that  she  received  them,  as  part  of  the  res  vesta 
to  show  how  the  decedent  then  regarded  her. 
Laurence  v.  Laurence.  164  111.  367. 

Declarations  of  a  Person  Are  Not  Admissible 
After  His  Death  to  prove  that  his  marriage  was 
void  or  to  disprove  his  marriage.  Gaines  v. 
Relf,  12  How.  (U.  SO472;  Myatt  v.  Myatt,  44 
111.  473;  Hill  v.  Hill.  32  Pa.  St.  511.  Contra, 
Crawford  v.  Blackburn,  17  Md.  49,  77  Am. 
Dec.  323. 

A  declaration  by  a  person  that  he  witnessed 
the  marriage  of  a  third  person  not  a  relative 
is  not  admissible  after  the  death  of  the  maker 
of  such  declaration.  Sharp  v.  Johnson,  22 
Ark.  79. 

Declarations  to  Disprove  Marriage.  —  Declara- 
tions o)  a  person  that  he  was  not  married  will 
under  certain  circumstances  overcome,  after 
his  death,  the  presumption  of  marriage  with  a 
woman  arising  from  cohabitation  and  reputa- 
tion. Philbrick  v.  Spangler,  15  La.  Ann.  46; 
Davis  v.  Brown,  1  Redf.  (N.  Y.)  259. 

Where  the  evidence  of  marriage  consists  of 
a  formal  agreement  in  writing,  declarations 
of  the  reputed  husband,  after  executing  such 
agreemeni ,  that  he  was  a  single  man,  contained 
in  a  deed  acknowledged  by  him,  are  not  ad- 


missible after  his  death,  being  merely  self- 
serving  declarations.  Hulett  v.  Carey,  66 
Minn.  327,  6t  Am.  Si.  Rep.  419. 

1.  Entries  of  Clergyman  in  Discharge  of  Duty. 
—  Malone  v.  L'Estiange,  2  Ir.  Eq.  16;  Weaver 
v.  Leiman,  52  Md.  709;  Clark  v.  Society,  etc., 
21  Hun  (N.  Y  )  95. 

Church  Register.  —  Where  ministers  of  a 
parish  were  in  the  habit  of  keeping  memo- 
randa of  marriages  on  slips  of  paper  which 
were  handed  to  the  rector,  from  which  he  made 
the  entries  in  the  register  of  the  parish,  the 
register,  and  not  the  original  memoranda, 
was  held  to  be  admissible  to  prove  the  mar- 
riage. Maxwell  v.  Chapman,  8  Barb.  (N.  Y.) 
579- 

Private  Marriage  Record  of  Clergyman.  (See 
also  the  title  Documentary  Evidence,  vol.  9, 
p.  901.)  —  A  private  memorandum  of  a  clergy- 
man, in  which  he  enters  each  marriage  cele- 
brated by  him,  as  it  occurs  in  the  ordinary 
course  of  his  business,  in  the  absence  of  an 
official  church  registry  is  admissible  after  his 
death  as  showing  whether  a  particular  mar- 
riage was  celebrated  bv  him.  Blackburn  v. 
Crawford,  3  Wall.  (U.  S.)  175. 

So  the  private  record  of  marriages  kept  by  a 
clergyman  since  deceased,  in  which  he  had 
entered  in  consecutive  order  the  marriages 
solemnized  by  him,  is  admissible  in  corrobora- 
tion of  other  evidence  of  a  marriage.  Johnson 
v.  Cowdrey,  (Brooklyn  City  Ct.  Gen.  T.)  46  N. 
Y.  St.  Rep.  546,  19  N.  Y.  Supp.  678;  Cronerr. 
Cowdrey,  (Brooklyn  City  Ct.  Gen.  T.)  46  N. 
Y.  St.  Rep.  559.  19  N.  Y.  Supp.  908. 

2.  Entries  in  Family  Bible.  —  Weaver  v.  Lei- 
man. 52  Md.  708. 

Such  evidence  derives  its  weight,  not  from 
the  fact  that  the  entries  were  made  by  any 
particular  person,  but  from  the  fact  that  the 
entries  are  to  be  taken  as  assented  to  by  those 
retaining  custody  of  the  books.  Hubbard  v. 
Lees,  L.  R.  1  Exch.  255.  See  also  Jones  v. 
Jones,  45  Md.  144.  And  see  the  title  Ancient 
Documents,  vol.  2,  p.  322. 

3.  Marriage  Presumed  as  General  Rule.  —  Piers 
v.  Piers,  2  H.  L.  Cas.  331;  De  Thoren  *.  Atty.- 
Gen.,  r  App.  Cas.  686;  Dickerson  v.  Brown, 
49  Miss.  357;  Wilkie  z.  Collins,  48  Miss.  496. 

"  The  presumption  in  favor  of  matrimony  is 
one  of  the  strongest  known  to  the  law.  *  *  * 
'  The  law  presumes  morality,  and  not  im- 
morality; marriage,  and  not  concubinage; 
legitimacy,  and  not  bastardy.'  "  Teter  v. 
Teter,  101  Ind.  129,  51  Am.  Rep.  742. 
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cohabit  is  strengthened  by  the  lapse  of  time,  when,  as  a  rule,  witnesses  are 
dead  and  other  proofs  are  not  available.1 

b.  Conflicting  Presumptions.  —  It  is  generally  held  in  civil  cases  that 
where  there  are  other  and  conflicting  presumptions,  the  presumption  in  favor 
of  marriage  shall  prevail.  Thus  the  presumption  of  life  or  of  the  continuance 
of  a  marriage  will  not  prevail  over  the  presumption  that  a  subsequent  marriage 
is  valid  and  that  the  parties  are  innocent  of  bigamy.2  In  criminal  cases 
the  two  presumptions  neutralize  each  other. :t 

c  Presumptions  in  Favor  of  Formal-  Marriage  —  That  Parties  consented. 
—  Where  there  has  been  a  ceremony  of  marriage  the  consent  of  both  parties 
will  be  presumed.4 

That  Parties  Were  Competent.  —  It  will  be  presumed  that  the  parties  to  a  formal 
marriage  were  competent,  as  the  burden  of  proof  is  upon  the  party  attacking 
the  marriage  to  establish  that  one  of  the  parties  was  under  some  disability 
rendering  the  marriage  invalid.5 

That  Person  Officiating  Was  Authorized.  —  Where  it  is  shown  that  a  marriage  was 
solemnized  by  some  person  acting  as  a  minister  or  officer  and  was  followed 
by  cohabitation  it  will  be  presumed  that  the  person  assuming  to  officiate  at 
the  ceremony  was  a  minister  or  officer  authorized  to  perform  the  ceremony.6 

That  License  Was  Regular  and  Valid.  —  It  will  be  presumed  that  a  marriage 
license  was  properly  issued,  and  that  the  parties  were  of  age  or  that  proper 
persons  consented  to  the  marriage  if  they  were  minors.7 


1.  Presumption  Stronger  After  Lapse  of  Time. 

—  Wilkinson  v.  Gordon,  2  Add.  Ecc.  152; 
Steadman  v.  Powel,  1  Add.  Ecc.  58;  Smith  v. 
Huson,  1  Phill.  Ecc.  287;  Diddear  v.  Faucit, 
3  Phill.  Ecc.  580;  Harrison  v.  Southampton,  4 
De  G.  M.  &  G.  137;  Lauderdale  Peerage,  10 
App.  Cas.  692;  Teter  v.  Teter,  101  Ind.  129, 
51  Am.  Rep.  742;'Strode  v.  Magowan,  2  Bush 
(Ky.)  621;  Hynes  v.  McDermott,  91  N.  Y.  451, 
43  Am.  Rep.  677;  Caujolle  v.  Ferrie,  26  Barb. 
(M.  Y.)  177. 

2.  Presumption  of  Life  Overcome  by  Presumption 
in  Favor  of  Marriage.  —  Hunter  v.  Hunter,  in 
Cal.  261,  52  Am.  St.  Rep.  180;  Schmisseur  v. 
Beatrie,  147  111.  210;  Johnson  v.  Johnson,  114 
111.  611,  55  Am.  Rep.  883;  Greensborough  v. 
Underhill,  12  Vt.  604. 

Where  the  husband  has  married  three  times, 
his  knowledge  that  his  first  wife  was  living 
when  he  married  a  second  time  will  not  be 
presumed  in  the  absence  of  proof  thereof, 
where  such  presumption  would  render  the 
third  marriage  bigamous  and  without  such 
presumption  the  ihird  marriage  was  valid. 
In  such  a  conflict  of  presumptions,  both  being 
of  equal  weight,  they  neutralize  each  other  and 
no  effect  should  be  given  to  either.  Palmer  v. 
Palmer,  162  N.  Y  130. 

The  presumption  of  the  continuance  of  the 
marriage  relation,  when  once  established,  is 
overcome  by  proof  ihat  for  thirty  years  the 
parties  had  lived  separate,  and  without  knowl- 
edge or  correspondence  for  more  than  ten 
years,  and  that  the  alleged  wife  had  contracted 
another  marriage.  Canadian,  etc.,  Mortg., 
etc.,  Co.  v.  Bloomer,  14  Wash.  491. 

3.  See  the  title  Bigamy,  vol.  4,  p.  46. 

4.  Consent  of  Parties  Presumed.  —  Hutchins  v. 
Kimmell,  31  Mich.  126,  18  Am.  Rep.  164. 

Where  the  evidence  proves  the  fact  of  the 
marriage  ceremony  according  to  the  regula- 
tions of  a  religious  denomination,  the  consent 
of  the  parties  will  be  presumed  in  absence  of 


proof  of  the  language  used  by  the  married 
parties  and  the  officiating  clergyman  at  the 
ceremony.    Fleming  v.  People,  27  N.  Y.  329. 

Where  the  parties  by  agreement  met  at  the 
house  of  a  minister  and  a  marriage  ceremony 
was  performed  by  a  minister,  the  consent  of 
both  parties  will  be  presumed  although  the 
wife  testifies  thai  she  did  not  consent  and  thai 
neither  party  made  any  oral  response  to  the 
questions  of  the  ceremony.  Davis  v.  Davis, 
7  Daly  (N.  Y.)  308. 

5.  Presumption  that  Parties  Were  Competent  — 
Proof  of  Disability  or  Prior  Marriage.  —  U.S.  v. 
Green,  98  Fed.  Rep.  63;  Cartwright  v.  Mc- 
Gown,  121  111.  388,  2  Am.  St.  Rep.  105;  Jones 
v.  Gilbert,  135  111.  27;  Wilkie  v.  Collins,  48 
Miss.  496;  U.  S.  v.  De  Amador,  6  N.  Mex.  173. 

See  also  infra,  this  section,  Presumptions  in 
Favor  of  Subsequent  Marriage  —  Presumption 
of  Divorce;  Burden  of  Proof. 

6.  Presumption  that  Person  Officiating  WaB 
Authorized. —  Rex  v.  Brampton,  10  East  282; 
Murphy  v.  State,  50  Ga.  150;  Pratt  v.  Pierce, 
36  Me.  448,  58  Am.  Dec.  758;  Hanon  v.  State, 
63  Md.  123;  In  re  Megginson,  21  Oregon  387. 

A  marriage  solemnized  in  Ireland  by  a 
Roman  Catholic  priest  and  followed  by  co- 
habitation as  husband  and  wife  will,  in  the 
absence  of  proof  of  the  law  of  Ireland,  be  pre- 
sumed in  Massachusetts  to  be  valid.  Com.  v. 
Kenney,  120  Mass.  387. 

7.  License  Presumed  to  Be  Valid.  —  Lauderdale 
Peerage,  10  App.  Cas.  692;  Harrison  v.  South- 
ampton, 4  De  G.  M.  &  G.  137;  Botts  v.  Botts, 
(Ky.  1900)  s6  S.  W.  Rep.  961,  56  S.  W.  Rep. 
677. 

Presumption  of  License.  —  The  presumptions 
that  a  license  was  obtained,  that  the  person 
who  solemnized  the  marriage  was  a  minister, 
and  lhat  the  marriage  was  valid  are  not  over- 
come by  the  proof  of  the  declaration  of  the 
husband  that  the  celebrant  was  a  friend  who 
impersonated  a  minister  and  was  not  such  in 
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That  Proceedings  Were  Regular  and  Valid.  —  If  a  marriage  in  fact  has  been  estab- 
lished by  proof  of  a  marriage  ceremony  or  solemnization,  in  the  absence  of 
additional  or  countervailing  proof  it  will  be  presumed  that  all  the  proceedings 
were  regular  and  valid.1 

d.  Presumption  from  Cohabitation  and  Reputation. — A  formal 
marriage  in  conformity  to  the  laws  of  the  state  where  the  parties  were  domi- 
ciled will  be  presumed  from  cohabitation,  acknowledgment,  and  reputation.2 

15.  Presumptions  Concerning  Informal  Marriage  —  a.  In  General.  —  Where 
parties  have  lived  together  as  man  and  wife,  acknowledging  themselves  to  be 
such,  and  reputed  to  be  such  among  their  relatives  and  friends,  the  law  will 
presume,  in  the  absence  of  other  evidence,  that  they  have  been  legally  married.3 


fact,  and  by  additional  proof  thai  the  wife 
could  find  no  record  of  the  marriage  in  the 
locality  where  the  ceremony  was  performed. 
People  v,  Loomis,  106  Mich.  250. 

The  fact  lhat  an  official  marriage  license  was 
issued  carries  with  it  a  presumption  of  com- 
pliance with  all  statutory  prerequisites  thereto. 
The  same  presumption  arises  where  the  license 
was  issued  by  a  de  facto  officer.  Nofire  v.  U.  S., 
164  U.  S.  657. 

1.  Presumption  that  Ceremony  Was  Regular  and 
Valid.  —  Piers  v.  Piers,  2  H.  L.  Cas.  331; 
Lauderdale  Peerage,  10  App.  Cas.  692;  People 
v.  Calder,  30  Mich.  85;  Fleming  v.  People,  27 
N.  Y.  329. 

A  Marriage  Formally  Solemnized  in  Another 
State  or  Foreign  Country  is  presumed  to  be 
regular  and  in  conformity  10  (he  law  of  the 
place,  and  the  burden  is  upon  the  adverse 
party  to  prove  that  it  did  not  conform  to  such 
local  laws  and  was  invalid.  Steadman  v. 
Powell,  1  Add.  Ecc.  58;  Laurence  v.  Lau- 
rence, 164  111.  367;  Hutchins  v.  Kimmell,  31 
Mich.  126,  18  Am.  Rep.  164;  Raynham  v.  Can- 
ton, 3  Pick.  (Mass.)  293;  U.  S.  v.  De  Amador, 
6  N.  Mex.  173;  Lanctol  v.  Slate,  98  Wis.  136. 

The  presumption  that  a  formal  marriage  in 
a  foreign  country  was  regular  and  valid  is 
overcome  by  proof  that  the  marriage  was  void 
in  such  country  for  want  of  conseni  of  parents. 
Canale  v.  People,  177  111.  219. 

2.  Presumption  from  Cohabitation  and  Reputa- 
tion.—  In  stales  where  informal  or  common- 
law  marriages  are  not  valid  a  formal  marriage 
may  be  presumed  from  cohabitation  and  re 
pute.  The  rule  seems  to  be  generally  accepted. 
Blasini  v.  Blasini,  30  La.  Ann.  1388;  Boone  v. 
Purnell,  28  Md.  607,  92  Am.  Dec.  713;  Jack- 
son v.  Jackson,  80  Md.  176. 

3.  Marriage  Presumed  from  Cohabitation  and 
Reputation  —  England.  — Hervey  v.  Hervey,  2 
W.  BI.  877;  Doe  v.  Fleming,  4  Bing.  266,  13 
E.  C.  L.  426;  Cunninghams  v.  Cunninghams, 
2  Dow  482;  Taylor  v.  Taylor,  2  Lee  Ecc.  274; 
Eaton  v.  Bright,  2  Lee  Ecc.  85;  Campbell  v. 
Campbell,  L.  R.  1  H.  L.  Sc.  182;  Robertson  v. 
Crawford,  3  Beav.  103;  Poole  v.  Poole,  Younge 
331.  See  also  as  to  validity  in  England,  Rooker 
v.  Rooker,  3  Sw.  &  Tr.  526. 

Alabama.  —  Ford  v.  Ford,  4  Ala.  142;  Camp- 
bell v.  Gullatt,  43  Ala.  57;  Moore  v.  Heineke, 
119  Ala.  627;  Morris  v.  Morris,  20  Ala.  168. 

California.  — Case  v.  Case,  17  Cal.  598; 
White  v.  White,  82  Cal.  427;  Kilburn  v.  Kil- 
burn,  89  Cal.  46;  Matter  of  Ruffino,  116  Cal. 
304. 

Connecticut.  —  Budington   v.    Munson,  33 


Conn.  481;  Hammick  v.  Bronson,  5  Day 
(Conn.)  290. 

Illinois.  —  Harman  v.  Harman,  16  111.  84; 
Miller  v.  White,  80  111.  580;  Lowry  v.  Coster, 

91  111.  182;  Bowman  v.  Bowman,  24  111.  App. 
165. 

Indiana.  —  Trimble  v.  Trimble,  2  Ind.  76; 
Bovvers  v.  Van  Winkle,  41  Ind.  432;  Fleming 
v.  Fleming,  8  Blackf.  (Ind.)  234. 

Iowa.  —  Borton  v.  Borton,  48  Iowa  697. 
Kansas.  —  Shorten  v.  Judd,  60  Kan.  73. 
Kentucky.  —  Dannelli  v.  Dannelli,  4  Bush 
(Ky.)  51;  Kuhl  v.  Knauer,  7  B.  Mon.  (Ky.) 
130;  Crozier  v.  Gano,  1  Bibb  (Ky.)  257;  Stover 
v.  Boswell,  3  Dana  (Ky.)  232;  Taylor  v.  Shem- 
well,  4  B.  Mon.  (Ky.)  575. 

Louisiana.  —  Hobdy  v.  Jones,  2  La.  Ann. 
944;    Blasini  v.  Blasini,  30  La.  Ann.  1388; 
Holmes  v.  Holmes,  6  La.  463,  26  Am.  Dec. 
482;  Bothick  v.  Bothick,  45  La.  Ann.  1382. 
Maine.  —  Taylor  v.  Robinson,  29  Me.  323. 
Massachusetts. —  Com.  v.  Littlejohn,  15  Mass. 
163;  Newburyport  v.  Boothbay,  9  Mass.  414. 
Maryland.  —  Boone  v.  Purnell,  2S  Md.  607. 

92  Am.  Dec.  713;  Redgrave  v.  Redgrave,  38 
Md.  93;  Fornshill  v.  Murray,  1  Bland  (Md.) 
47c;  Jackson  v.  Jackson,  80  Md.  176,  82  Md. 
17;  Jones  v.  Jones,  48  Md.  391,  30  Am.  Rep. 
466;  Barnum  v.  Barnum,  42  Md.  251;  Sellman 
v.  Bowen,  8  Gill  &  J.  (Md.)  50,  29  Am.  Dec. 
524. 

Michigan.  —  Peet  v.  Peet,  52  Mich.  464; 
Proctor  v.  Bigelow,  38  Mich.  282;  Cross  v. 
Cross,  55  Mich.  280;  Clancy  v.  Clancy,  66 
Mich.  202;  Hoffman  v.  Simpson,  no  Mich. 
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Mississippi.  —  Henderson  v.  Cargill,  31  Miss. 
367;  Spears  v.  Burton,  31  Miss.  547. 

Missouri.  —  Boatman  v.  Curry,  25  Mo.  433; 
Adair  v.  Mette,  156  Mo.  512;  Cargile  v.  Wood, 
63  Mo.  501. 

Montana.  —  Soyer  v.  Great  Falls  Water  Co., 
15  Mont.  1. 

A'cbraska.  —  Gibson  v.  Gibson,  24  Neb.  394; 
Olson  v.  Peterson,  33  Neb.  358. 

New  Hampshire.  —  Young  v.  Foster,  14  N. 
H.  114;  Stevens  v.  Reed,  37  N.  H.  49;  Pettin- 
gill  v.  McGregor,  12  N.  H.  179;  Emerson  v. 
Shaw,  56  N.  H.  41S. 

New  Jersey.  —  Vreeland  v.  Yreeland,  18  N. 
J.  Eq.  43;  Matter  of  Wallace,  49  N.  J.  Eq.  531. 

New  York.  —  Fenton  v.  Reed,  4  Johns.  (X. 
Y.)  52,  4  Am.  Dec.  244;  Cunningham  v.  Bur- 
dell.  4  Bradf.  (N.  Y.)  343;  Starr  v.  Peck,  1  Hill 
(N.  Y.)  270;  Finn  v.  Finn,  12  Hun  (N.  Y.)  339; 
Bullock  v.  Bullock,  85  Hun  (N.  Y.)  373- 
North  Carolina.  —  Felts  v.  Foster,  Tayl.  (I 
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This  is  the  usual  method  of  proving  marriage.  Ordinarily  there  will  be 
some  evidence  of  cohabitation,  acknowledgment,  and  reputation  in  each  case, 
and  the  courts  are  inclined  to  require  such  evidence,  but  since  the  question  of 
marriage  is  merely  one  of  fact,  there  is  no  absolute  rule  of  law  that  a  presump- 
tion of  marriage  cannot  arise  from  any  one  of  these  elements  of  proof.  But 
it  is  held  in  some  cases  that  there  must  at  least  be  proof  of  both  cohabitation 
and  general  reputation. 

b.  Presumption  from  Cohabitation.  —  Marriage  will  not  be  presumed 
from  mere  cohabitation.  The  cohabitation  must  have  been  of  such  character 
and  the  conduct  of  the  parties  such  as  to  lead  to  the  belief  in  the  community 
that  a  marriage  existed  and  thereby  to  create  a  reputation  of  the  marriage.1 

c.  Mutual  Acknowledgment.  —  Where  the  parties  are  cohabiting,  their 
mutual  acknowledgment  of  each  other  as  husband  and  wife  is  one  of  the  cir- 
cumstances, combined  with  other  evidence,  from  which  the  consent  to  marriage 
may  be  presumed  3  unless  the  acknowledgment  was  made  for  the  purpose  of 
concealing  an  illicit  relation.3 

d.  Presumption  from  Reputation  of  Marriage.  —  Marriage  will  not 
be  presumed  on  mere  proof  that  the  parties  were  reputed  to  be  husband  and 
wife.  There  must  be  proof  of  cohabitation  as  husband  and  wife  sufficient  to 
create  reputation  of  marriage.4 


N.  Car.)  I2i ;  Archer  v.  Haithcock,  6  Jones  L. 
(51  N.  Car.)  421;  Weaver  v.  Cryer,  1  Dev.  L. 
(12  N.  Car.)  337. 

Ohio,  —  Houpt  v.  Houpt,  5  Ohio  539. 

Pennsylvania.  —  Senser  v.  Bovver,  I  P.  &  W. 
(Pa.)  450;  Guardians  of  Poor  v.  Nathans,  2 
Brews.  (Pa.)  149;  Thorndell  v.  Morrison,  25  Pa. 
St.  326;  Yardley's  Estate,  75  Pa.  St.  207; 
Com.  v.  Stump,  53  Pa.  St.  135,  91  Am.  Dec. 
198;  Chambers  v.  Dickson,  2  S.  &  R.  (Pa.)  475; 
Richard  v.  Brehm,  73  Pa.  St.  140,  13  Am. 
Rep,  733;  Durning  v.  Hastings,  183  Pa.  St. 
210. 

Rhode  Island.  —  Odd  Fellows'  Beneficial 
Assoc.  v.  Carpenter,  17  R.  I.  720;  Williams  v. 
Herrick,  21  R.  I.  401. 

Texas.  —  Wright  v.  Wright,  6  Tex.  3;  Jack- 
son v.  State,  8  Tex.  App.  60. 

Vermont.  —  Mitchell  v.  Mitchell,  11  Vt.  134; 
Northfield  v.  Veshire,  33  Vt.  no. 

Virginia.  — Eldred  v.  Eldred,  97  Va.  606. 

West  Virginia.  —  Hilchcox  v.  Hitchcox,  2 
W.  Va.  435- 

Wisconsin.  —  Thompson  v.  Nims,  83  Wis. 
261. 

In  Criminal  Cases,  and  especially  in  prosecu- 
tions for  bigamy,  a  marriage  cannot  be  estab- 
lished  by  proof  of  cohabitation  and  reputation, 
unless  accompanied  by  an  admission  of  the 
marriage  by  the  defendant.  Lowery  v.  People, 
172  111.  466;  Hiler  v.  People,  156  III.  511,  47 
Am.  St.  Rep.  221. 

1.  Marriage  Not  Presumed  from  Mere  Cohabita- 
tion.—  McKenna  v.  McKenna,  180  111.  577; 
Johnson  v.  Johnson,  30  Mo.  73,  77  Am.  Dec. 
5c,8;  Dunbarton  -'.  Franklin,  19  N.  H.  257; 
Grimm's  Estate,  131  Pa.  St.  199,  17  Am.  St. 
Rep.  796;  Eldred  v.  Eldred,  97  Va.  606. 

To  establish  a  common-law  marriage,  an  ex- 
press agreement  to  be  husband  and  wife  need 
not  be  established.  Such  agreement  may  be 
implied  from  acknowledgment,  cohabitation, 
and  reputation.  Renfrow  v.  Renfrow,  60  Kan. 
277. 

The  cohabitation  must  be  continued  and 
matrimonial,  and  not  a  hidden,  secret,  and 


occasional  association  common  to  meretricious 
relations.    Matter  of  Wallace,  49  N.  J.  Eq.  533. 

An  occasional  and  irregular  association  at  a 
brothel  will  not  constitute  a  cohabitation  as 
husband  and  wife  although  there  is  a  reputa- 
tion of  marriage.  Jackson  v.  Jackson, 80  Md. 
176. 

Two  Marriages  —  Presumption  Arising  from  Co- 
habitation with  Two  Persons.  —  The  presump- 
tion arising  from  cohabitation  and  reputation 
of  marriage  with  one  person  is  neutralized 
by  the  presumption  arising  from  a  later  cohab- 
itation with  another  person,  and  in  such  case 
no  marriage  will  be  presumed.  Jenkins  v. 
Jenkins,  83  Ga.  283,  20  Am.  St.  Rep.  316. 

2.  Acknowledgment  in  Public.  —  Hervey  v. 
Hervey,  2  W.  Bl.  877. 

3.  Acknowledgment  Merely  to  Conceal  Illicit 
Relations.  —  McKenna  v.  McKenna,  180  111. 
577;  Moore  v.  Moore,  102  Tenn.  148. 

It  may  be  inferred  that  the  relation  is  mere- 
tricious wheie  the  man  acknowledges  the 
woman  as  his  wife  only  when  necessary  to  con- 
tinue the  deception,  or  when  among  her  friends 
and  relatives,  and  not  among  his  relatives  and 
business  acquaintances.  Laurence  v.  Lau- 
rence, 164  111.  367;  Powers  v.  Charbmury,  35 
La.  Ann.  630;  Yardley's  Estate,  75  Pa.  St. 
207. 

4.  Reputation  Must  Result  from  Cohabitation. 

—  Hooper  v.  McCaffery,  83  111.  App.  341; 
Cargile  v.  Wood,  63  Mo.  501;  Ashford  v. 
Metropolitan  L.  Ins.  Co.,  80  Mo.  App.  638. 

"  Reputation  Is  Sometimes  Very  Important  when 
a  Marriage  Is  in  Doubt;  but  it  is  only  one  of 
the  circumstances  from  which  the  true  rela- 
tions of  the  parties,  as  legal  or  otherwise,  may 
be  inferred;  it  is  not  in  itself  a  fact  which  is 
at  all  important  to  the  validity  of  the  relation. 
When  a  marriage  in  fact  is  made  out,  whether 
by  formal  ceremony  or  otherwise,  it  must 
stand,  though  the  whole  community  say  and 
believe  it  is  illegal.  But  upon  doubtful  facts 
the  court  ought  to  presume  a  lawful  marriage 
rather  than  a  notorious  act  of  immorality." 
Peet  v.  Peet,  52  Mich.  464. 
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Reputation  Not  General  or  Uniform.  —  Where  cohabitation  and  reputation  furnish 
the  only  basis  of  the  presumption,  the  reputation  must  be  general  and  uniform 
among  the  acquaintances  and  relatives  of  the  parties.1 

e.  Presumption  as  Against  Prior  Marriage.  —  It  is  held  that  there 
can  be  no  presumption  of  marriage  from  cohabitation  and  repute  where  a  prior 
marriage  has  been  established.3 

Reputation  Not  Admissible  to  Disprove  Formal  Marriage.  ■ — ■  Where  a  formal  marriage 
followed  by  cohabitation  has  been  established,  such  evidence  cannot  be  over- 
come by  mere  proof  of  reputation  that  the  parties  were  not  married.3 

No  Impeachment  of  Formal  Marriage  by  Presumption  of  Prior  Marriage.  —  When  a  mar- 
riage in  fact  or  a  formal  marriage  has  been  established,  it  cannot  ordinarily  be 
impeached  and  shown  to  be  void  by  proof  of  facts  from  which  a  prior  mar- 
riage can  be  inferred,  as  the  presumption  is  in  favor  of  innocence  and 
marriage.  A  prior  marriage  will  not  be  presumed  from  cohabitation,  acknowl- 
edgment, and  reputation,  where  such  presumption  will  render  void  a  second 
marriage  formally  solemnized.4 

/.  Presumption  that  Illicit  Relation  Continued.  —  While  all  rea- 
sonable presumptions  are  in  favor  of  marriage,  yet  they  are  overcome  by  proof 
that  the  relations  were  in  their  origin  illicit  and  unlawful.  The  illicit  relation 
is  presumed  to  continue  until  there  is  proof  that  the  parties  were  married.* 

4.  No  Presumption  of  Prior  Marriage  as  Against 
Subsequent    Formal    Marriage.  —  Jenkins  v. 

Jenkins,  83  Ga.  283,  20  Am.  St.  Rep.  316; 
Myau  v.  Myatt,  44  111.  473;  Jones  v.  Jones, 
48  Md.  391,  30  Am.  Rep.  466;  Waddingham 
v.  Waddingham,  21  Mo.  App.  609;  Clavion  v. 
Wardell,  5  Barb.  (N.  Y.)  214,  affirmed  4  N.  Y. 
230;  Chamberlain  v.  Chamberlain,  71  N.  Y. 
423.  Contra,  Archer  v.  Hailhcock,  6  Jones 
L.  (51  N.  Car.)  421. 

In  Camden  v.  Belgrade,  75  Me.  126.  46  Am. 
Rep.  364,  it  was  held  that  although  a  marriage 
in  fad  or  an  actual  marriage  has  been  proved, 
ci:cumstantial  evidence  is  admissible  to  prove 
a  prior  marriage,  as  there  is  no  conclusive 
presumption  of  law  that  the  actual  marriage 
is  valii. 

5.  Illicit  Relation  Presumed  to  Continue  —  Eng- 
land. —  Cunninghams  v.  C unninghams,  2  Dow 
482;  Lapsley  v.  Grierson,  1  H.  L.  Cas.  498; 
Campbell  v.  Campbell,  L.  R.  1  H.  L.  Sc.  182. 

United  States.  —  Arnold  v.  Chesebrough,  (C. 
C.  A.)  58  Fed.  Rep.  833,  46  Fed.  Rep.  700. 
California.  —  White  v.  While,  82  Cal.  427. 
Illinois. — Cartwiight  v.  McGown,   121  111. 
3S8,  2  Am.  St.  Rep.  105;  Crymble  v.  Crymble, 
50  111.  App.  544. 

Maryland.  —  Barnum  v.  Barnum,  42  Md. 
251;  Jones  v.  Jones,  45  Md.  144;  Jackson  v. 
Jackson,  80  Md.  176. 

Massachusetts.  —  Randlett  v.  Rice,  141  Mass. 
385.  . 

Michigan.  —  Van  Dusan  v.  Van  Dusan,  97 
Mich.  70. 

Minnesota. — In  re  Terry,  58  Minn.  268; 
State  v.  Worthingham,  23  Minn.  528. 

Mississippi.  —  Floyd  v.  Calvert,  53  Miss.  37. 
Missouri.  —  Cargile  v.  Wood,  63  Mo.  501. 
Xew  Jersey.  —  Collins  v.  Voorhees,  47  N.  J. 
Eq.  555- 

New  York.—  Clayton  v.  Wardell,  4  N.  Y. 
230;  O'Gara  v.  Eisenlohr,  38  N.  Y.  296;  Cau- 
jolle  v.  Ferrie,  23  N.  Y.  90;  Badger  v.  Badger, 
88  N.  Y.  546,  42  Am.  Rep,.  263;  Harbeck  v. 
Harbeck,  102  N.  Y.  714;  Gall  v.  Gall,  114  N. 
Y.  109;  Matter  of  Gall,  (Supm.  Cl.  Gen.  T.)  32 
N.  Y.  St.  Rep.  695;  Fagan  o.  Fagan,  (Supm. 


1.  Reputation  Must  Be  General  or  Uniform.  — 

Lyle  v.  Ellwood,  L.  R.  19  Eq.  98;  Arnold  v. 
Chesebrough,  46  Fed.  Rep.  700;  McKenna 
v.  McKenna,  180  111.  577;  McConnell  v.  New 
Orleans,  15  La.  Ann.  410;  Powers  v.  Charb- 
mury,  35  La.  Ann.  630;  Jackson  v.  Jackson, 
82  Md.  17;  Wallace's  Case,  49  N.  J.  Eq.  530; 
Clayton  v.  Wardell,  4  N.  Y.  230;  Badger  v. 
Badger,  88  N.  Y.  547,  42  Am.  Rep.  263;  Wil- 
liams v.  Herrick,  21  R.  I.  401. 

In  Gall  v.  Gall,  114  N.  Y.  109,  there  was  evi- 
dence of  a  long  cohabitation  as  husband  and 
wife,  with  mutual  acknowledgment,  but  there 
was  some  evidence  1-hat  the  man  was  reputed 
to  be  a  bachelor  among  his  friends  and  ac- 
quaintances, possibly  because  he  did  not  wish 
to  disclose  that  he  had  married  his  house- 
keeper. It  was  held  that  evidence  of  divided 
reputation  must  be  confined  to  those  who 
knew  of  the  cohabitation,  and  that  the  testi- 
mony of  friends  who  knew  nothing  of  the  pu- 
tative wife  or  of  the  fact  of  cohabitation  was 
merely  hearsay.  Citing  Badger  v.  Badger,  88 
N.  Y.  546,  42  Am.  Rep.  263. 

The  testimony  of  a  brother  of  the  alleged 
husband  that  the  parties  were  reputed  to  be 
husband  and  wife  while  traveling  and  while 
stopping  in  the  town  a  short  time  with  the 
witness,  is  not  sufficient  to  establish  a  reputa- 
tion of  marriage.  Ashford  v.  Metropolitan  L. 
Ins.  Co.,  80  Mo.  App.  638.  See  also  Jones  v. 
Hunter,  2  hi.  Ann.  254. 

2.  Prior  Marriage  —  Cohabitation  Presumed 
Unlawful. — Costill  v.  Hill,  55  N.  J.  Eq.  479; 
Moore  v.  Moore,  102  Tenn.  148;  Stans  v. 
Baitey,  9  Wash.  115.  But  see  infra,  this  sec- 
tion. Presumptions  in  Favor  of  Subsequent 
Marriage. 

The  presumption  of  marriage  arising  from 
cohabitation  and  reputation  is  overcome  by 
proof  that  the  man  had  a  wife  living  and  not 
divorced,  and  that  no  record  of  the  alleged 
marriage  was  made  by  the  clerk  as  required 
by  law.    Henry  v.  McNealey,  24  Colo.  456. 

3.  Formal  Marriage  Followed  by  Cohabitation. 
—  Northrop  v.  Knowles,  52  Conn.  522,  52  Am. 
Rep.  613. 
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This  presumption,  whether  of  fact 1  or  of  law,2  may  be  overcome  by  satisfac- 
tory proof  of  cohabitation,  acknowledgment,  and  reputation. :{ 

Rebuttal  —  Where  No  Consent  Is  Established.  —  Where  the  relations  between  the 
parties  were  illicit  in  their  beginning,  a  marriage  will  not  be  presumed  from 
cohabitation  and  reputation  if  it  otherwise  appears  that  there  was  no  consent 
to  marriage.4 

Subsequent  Conduct  of  Parties.  —  Where  the  relation  was  meretricious  in  its  origin, 
the  presumption  of  marriage  usually  arising  from  cohabitation  and  repute  is 
overcome  by  proof  that  the  parties  subsequently  separated  without  cause  and 
contracted  other  marriages,5  or  by  any  conduct  tending  to  show  that  they  did 
not  believe  that  they  were  married.0 

16.  Presumptions  in  Favor  of  Subsequent  Marriage — a.  Presumption  Against 
BIGAMY.  —  Until  the  contrary  is  established  it  will  be  presumed,  after  the 
lapse  of  a  reasonable  time,  that  a  prior  marriage  had  been  dissolved  and  that 
a  second  marriage  is  therefore  valid.  There  is  no  presumption  that  the  parties 
to  the  second  marriage  committed  bigamy.7 


Ct.  Gen.  T.)  32  N.  Y.  St.  Rep.  994;  Foslerz;. 
Hawley,  8  Hun  (N.  Y.)  68;  U.  S.  Trust  Co.  v. 
Maxwell,  (Supm.  Ct.  Spec.  T.)  26  Misc.  (N.  Y.) 
276;  Bates  v.  Bates,  (N.  Y.  Super.  Ct.  Spec. 
T.)  7  Misc.  (N.  Y  )  547. 

Oregon.  —  McBean  v.  McBean,  (Oregon  1900) 
61  Pac.  Rep.  418. 

Pennsylvania.  —  Hunt's  Appeal,  86  Pa.  St. 
294;  Reading  F.  Ins.,  etc.,  Co.'s  Appeal,  113 
Pa.  St.  204,  57  Am.  Rep.  448;  Grimm's  Estate, 
131  Pa.  St.  199,  17  Am.  St.  Rep.  796. 

Rhode  Island.  —  Odd  Fellows  Beneficial 
Assoc.  v.  Carpenter,  17  R.  I.  720. 

South  Carolina.  —  State  v.  Whaley,  10  S. 
Car.  500 

Wisconsin.  —  Williams  v.  Williams,  46  Wis. 
464,  32  Am.  Rep.  722  Spencer  v.  Pollock,  83 
Wis.  215. 

1.  Presumption  of  Continuance  of  Illicit  Relation 
Held  to  Be  Merely  of  Fact.  —  State  v.  Worthing- 
ham,  23  Minn.  528. 

2.  Presumption  Held  to  Be  of  Law.  —  Cargile  v. 
Wood,  63  Mo.  511. 

It  is  immaterial  whether  such  presumption 
is  one  of  fact  or  law,  as  in  either  case  it  is  re- 
buttable.   White  v.  White,  82  Cal.  427. 

3.  Presumption  Overcome  by  Proof  of  Cohabita- 
tion, etc. —  Campbell  v.  Campbell,  L.  R.  1  H. 
L.  Sc.  182;  Badger  v.  Badger,  88  N.  Y.  547,  42 
Am.  Rep.  263,  reversing  25  Hun  (N.  Y.)  230; 
Yardley's  Estate,  75  Pa.  St.  207. 

Thus,  the  presumption  that  an  illicit  rela- 
tion continued  is  overcome  by  admissions  of 
both  patties  that  they  were  married,  by  proof 
that  the  woman  co'lected  money  as  the  man's 
widow,  and  by  uniformly  dealing  with  others 
as  husband  and  wife,  although  the  marriage 
is  no  satisfactorily  proven  by  (he  evidence  of 
cohabitation  and  reputation.  Strauss's  Estate, 
168  Pa.  St.  561. 

4.  Consent  Wanting.  —  Port  v.  Port,  70  111. 
484;  Van  Dusan  v.  Van  Dusan,  97  Mich.  70. 
See  dlso  Williams  v.  Williams,  46  Wis.  464,  32 
Am  Rep.  722. 

The  presumption  arising  from  cohabitation, 
acknowledgment,  and  repute  is  rebutted  by 
proof  that  the  parties  had  been  prevented 
from  having  a  formal  marriage  by  the  acci- 
dental death  of  the  man.  Grimm's  Estale,  131 
Pa.  St.  199,  17  Am.  St.  Rep.  796. 

5.  Abandonment  and  Marriage  to  Third  Person. 
—  Wheatherford  v.  Wheaiherford,  20  Ala.  548, 


56  Am.  Dec.  206;  Moore  v.  Heineke,  119  Ala. 
627;  Matter  of  Briswalter,  72  Cal  107;  Maher 
v.  Maher,  183  111.  61;  Hooper  v  McCaffery,  83 
111.  App.  341;  Matter  of  Odell,  52  Mich.  592; 
Coslill  v.  Hill,  55  N.  J.  Eq.  479;  Clayton  v. 
Wardell,  5  Barb.  (N.  Y.)  214;  Jackson  v.  Claw, 
18  Johns.  (N.  Y.)  346;  Chamberlain  v.  Cham- 
berlain, 71  N.  Y.  423. 

6.  Subsequent  Conduct  in  Disregard  of  Marriage 
Relation. —  Dysart  Peerage  Case,  6  App.  Cas. 
489;  Arnold  v.  Chesebrough,  46  Fed.  Rep.  700; 
Knorst  v.  Knorst,  181  111.  347;  Powers  v. 
Charbmury,  35  La.  Ann.  630;  Matter  of  Wal- 
lace, 49  N.  J.  Eq.  530;  Haley  v.  Goodheart,  58 
N.  J.  Eq.  368;  Matter  of  Brush,  25  N.  Y.  App. 
Div.  610;  Matter  of  Rawson,  (Surrogate  Ct.) 
29  Misc.  (N.  Y.)  534;  Com.  v.  Stump,  53  Pa. 
St.  132,  91  Am.  Dec.  198;  Williams  v.  Her- 
rick,  21  R.  I.  401. 

7.  Presumption  Against  Bieamy.  —  Rex  v. 
Twyning,  2  B.  &  Aid.  386;  Cash  v.  Cash,  67 
Ark.  278;  Lampkin  v.  Travelers'  Ins.  Co.,  11 
Colo.  App.  249;  Erwin  v.  English,  61  Conn. 
502;  Jones  v.  Gilbert,  135  111.  27;  Schmisseur 
v.  Beatrie,  147  111.  210;  In  re  Edwards,  58 
Iowa  431;  Dixon  v.  People,  18  Mich.  84;  Hull 
v.  Rawls,  27  Miss.  471;  Spears  v.  Burton,  31 
Miss.  547;  Klein  v.  Laudman,  29  Mo.  259; 
Waddingham  v.  Waddingham,  21  Mo.  App. 
609;  Sencer  v.  Bower,  1  P.  &  W.  (Pa.)  450; 
Chapman  v.  Cooper,  5  Rich.  L.  (S.  Car.)  452; 
Yates  v.  Houston,  3  Tex.  449;  Nixon  v. 
Wichita  Land,  etc.,  Co.,  84  Tex.  408;  Greens- 
borough  v.  Underhill,  12  Vt.  604. 

There  is  a  tendency  in  the  decisions  to  favor 
the  presumption  that  a  subsequent  marriage 
is  valid,  especially  where  there  is  issue  which 
may  be  bastardized  by  a  contrary  ruling. 
Stevens  v.  Stevens,  56  N.  J.  Eq.  488. 

Where  Ihe  validity  of  a  marriage  has  not 
been  questioned  for  many  years,  the  presump- 
tion that  such  marriage  is  valid  is  not  over- 
come by  mere  proof  of  a  prior  marriage.  The 
presumption  is  that  the  prior  marriage  was 
not  binding  at  the  time  of  the  second  mar- 
riage.   U.  S.  v.  Green,  98  Fed.  Rep.  63. 

In  Maryland  an  informal  marriage  con- 
tracted in  another  state  will  be  presumed  to 
be  valid  on  application  for  letters  of  adminis- 
tration, and  the  burden  of  proof  is  upon  ihe 
adverse  party  not  only  to  prove  a  prior  mar- 
riage as  alleged,  but  also  to  prove  that  a  formal 
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b.  PRESUMPTION  OF  DEATH  —  Presumption  that  Disability  Had  Been  Eemoved  by 
Death.  —  Unless  it  appears  that  both  parties  to  the  prior  marriage  were  living 
at  the  date  of  the  second  marriage,  it  will  be  presumed  that  the  prior  marriage 
had  been  dissolved  by  the  death  of  one  of  the  parties.  In  such  case  the  pre- 
sumption of  life  yields  to  the  presumption  in  favor  of  the  validity  of  the 
second  marriage.1 

C.  PRESUMPTION  OF  DIVORCE  —  Presumption  that  Disability  Had  Been  Eemoved  by 
Divorce.  —  It  will  also  be  presumed  that  the  disability  of  a  prior  marriage  had 
been  removed  by  a  divorce  before  one  of  the  parties  had  contracted  a  second 
marriage.2 

d.  Presumption  of  Remarriage  After  Removal  of  Disability.  — 
Where  the  parties  to  a  void  second  marriage  continue  to  cohabit  after  they 
know  that  the  prior  marriage  has  been  dissolved  by  death  or  divorce,  it  will 
be  presumed  that  they  agreed  to  become  husband  and  wife  after  the  removal 
of  the  disability.3    There  is  also  a  presumption  that  by  contracting  the  second 


ceremony  was  performed  thereat  in  conform- 
ity with  the  laws  of  Maryland.  Redgrave  v. 
Redgrave,  38  Md.  93. 

1.  Presumption  of  Death.  —  Cash  v.  Cash,  67 
Ark.  278;  Jackson  v.  Jackson,  94  Cal.  446; 
Harris  v.  Harris,  8  111.  App.  57;  Johnson  v. 
Johnson,  114  111.  611,  55  Am.  Rep.  883;  Kelly 
v.  Drew,  12  Allen  (Mass.)  107,  90  Am.  Dec. 
138;  Dixon  v.  People,  18  Mich.  84;  O'Gara  v. 
Eisenlohr,  38  N.  Y.  296;  Chapman  v.  Cooper, 
5  Rich.  L.  (S.  Car.)  452,  Canady  v.  George,  6 
Rich.  Eq.  (S.  Car.)  103;  Yates  v.  Houston,  3 
Tex.  433;  Nixon  v.  Wichita  Land,  etc.,  Co.,  84 
Tex.  408. 

Absence  Less  than  Statutory  Period.  —  Where 

the  validity  of  a  subsequent  marriage  is  in- 
volved, the  burden  of  proof  is  upon  the  party 
alleging  that  such  marriage  is  void  to  establish 
that  both  parties  to  the  prior  marriage  were 
living  at  the  date  of  the  subsequent  marriage. 
In  the  absence  of  such  proof  it  will  be  pre- 
sumed I  hat  the  prior  marriage  was  dissolved 
by  death  although  the  absent  party  had  been 
heard  of  vviihin  three  or  four  years  prior  to 
the  second  marriage.  Harris  v.  Harris,  8  111. 
App.  57;  Squire  v.  State,  46  Ind.  459;  Hull  v, 
Rawls,  27  Miss.  471;  Yates  v.  Houston,  3  Tex. 
433.  See  also  Wilkie  v.  Collins,  48  Miss.  496. 
Contra,  Harrison  v.  Lincoln,  48  Me.  205; 
Thomas  v.  Thomas,  16  Neb.  553,  19  Neb.  81. 

Where  it  appeared  that  a  woman  married, 
supposing  that  her  former  husband  was  dead, 
but,  hearing  that  he  was  still  living,  she  in- 
stituted proceedings  for  a  divorce,  pending 
which  she  received  reliable  information  that 
he  was  dead,  and  dismissed  her  petition,  and 
again  married  her  second  husband,  it  was  pre- 
sumed that  the  second  marriage  was  legal. 
Sneathen  v.  Sneathen,  104  Mo.  201,  24  Am.  St. 
Rep.  326. 

2.  Presumption  of  Divorce  —  Illinois. — John- 
son v.  Johnson,  114  111.  611,  55  Am.  Rep.  883. 

Indiana. — Boulden  v.  Mclntire,  119  Ind.  574, 
12  Am.  St.  Rep.  453. 

„  Iowa.  —  Blanchard  v.  Lambert,  43  Iowa  228, 
22  Am.  Rep.  245;  In  re  Edwards,  58  Iowa  431; 
Leach  v.  Hall,  95  Iowa  611;  Parsons  v.  Grand 
Lodge,  etc.,  10S  Iowa  6. 

Mississippi.  —  Hull  v.  Rawls,  27  Miss.  471. 

Missouri.  —  Klein  v.  Landman,  29  Mo.  259. 

Montana.  — /;/  re  Rash,  21  Mont.  170. 

Texas.  — Caroll  v.  Caroll,  20  Tex  731. 


The  presumption  that  the  husband  obtained 
a  divorce  prior  to  his  second  marriage  is  not 
overcome  by  proof  that  the  first  wife  is  living 
and  has  not  obtained  a  divorce.  Coal  Run 
Coal  Co.  v.  Jones,  127  111.  379. 

When  Divorce  Not  Presumed.  •—  A  divorce  will 
not  be  presumed  from  the  mere  fact  that  one 
of  the  parties  married  another,  for  "  there 
must  be  something,  based  on  the  acts  and  con- 
duct of  both  parties,  inconsistent  with  the 
continuance  of  the  marriage  relation,  before 
the  presumption  should  be  indulged."  Ellis 
v.  Ellis.  58  Iowa  720.  See  also  Cartwright  v. 
McGown,  121  111.  388,  2  Am.  St.  Rep.  105; 
Barnes  v.  Barnes,  90  Iowa  282;  Gilman  v. 
Sheets,  78  Iowa  500. 

There  can  be  no  presumption  of  divorce  in 
South  Carolina,  where  divorces  are  not  granted 
either  by  act  of  legislature  or  by  the  courts. 
McCarty  v.  McCarty,  2  Strob.  L.  (S.  Car.)  6, 
47  Am.  Dec.  585. 

No  divorce  will  be  presumed  where  the  hus- 
band enters  a  second  marriage  pending  his 
suit  for  divorce,  and  then  suffers  his  bill  to  be 
dismissed.    Schmisseur Beatrie,  147  111.  210. 

Presumption  of  Divorce  Precluded  by  Subse- 
quent Conduct  of  Parties.  —  Barnes  v.  Barnes, 
90  Iowa  282;  Harbeck  v.  Harbeck,  102  N.  Y. 
714;  Senser  v.  Bower,  I  P.  &  W.  (Pa.)  450; 
Spencer  v.  Pollock,  83  Wis.  215. 

Presumption  that  Divorce  Was  Valid.  —  Where, 
in  probate  proceedings,  it  is  shown  that  a  prior 
marriage  has  been  dissolved  by  a  decree  of 
divorce,  in  order  to  sustain  the  subsequent 
marriage  every  reasonable  presumption  will 
be  indulged  in  favor  of  the  jurisdiction  of  the 
court  and  the  regularity  of  its  proceedings. 
Thompson  v.  Thompson,  91  Ala.  591.  Com- 
pare Wilson  v.  Allen,  108  Ga.  275,  decided  on 
special  facts. 

3.  Presumption  of  Remarriage  After  Prior  Mar- 
riage Dissolved.  —  Poole  v.  People,  24  Colo. 
510;  Stein  v.  Stein,  66  111.  App.  526,  Teter  v. 
Teter,  SS  Ind.  494,  ior  Ind.  129,  51  Am.  Rep. 
742;  Wenning  v.  Teeple,  144  Ind.  1S9;  Blanch- 
ard v.  Lambert,  43  Iowa  228,  22  Am.  Rep.  245; 
Donnelly  v.  Donnelly,  S  B.  Mon.'(Ky.)  113; 
Jones  v.  Jones,  45  Md.  144;  Williams  v.  Kil- 
burn,  S8  Mich.  279;  Fenton  v.  Reed,  4  Johns. 
(N.  Y.)  52,  4  Am.  Dec.  244;  Rose  v.  Clark,  S 
Paige  (N.  Y.)  574;  Jackson  v.  Claw,  18  Johns. 
(N.  Y.)  346;  Foster  v.  Hawley,  8  Hun  (N.  Y.) 
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marriage  the  parties  desired  matrimony  and  not  an  illicit  relation,  and  there- 
fore their  consent  to  matrimony  continued  after  the  removal  of  the  disability.1 

17.  Burden  of  Proof—  a.  All  Presumptions  Must  Be  Overcome.  —  As 
a  result  of  the  doctrine  that  all  presumptions  are  in  favor  of  marriage,  the 
invalidity  of  a  marriage  cannot  be  established  like  any  other  question  of  fact, 
as  every  presumption  must  be  overcome  by  satisfactory  proof.2  The  burden 
of  proof  is  always  upon  the  party  attacking  the  validity  of  the  marriage.3 

b.  Burden  as  to  Existence  and  Validity  of  Prior  Marriage.  — 
Where  a  party  alleges  that  a  marriage  is  void  on  the  ground  that  there  is  a 
valid  prior  marriage,  the  burden  of  proof  is  upon  such  party  to  establish  not 
only  the  existence  but  also  the  validity  of  the  prior  marriage.4 

c  Necessity  of  Proving  Negative.  —  The  party  having  the  burden  of 
proof  must  overcome  every  presumption  in  favor  of  the  marriage  alleged  to  be 
invalid,  even  though  this  may  require  the  proof  of  a  negative.5 

XI.  Validity  and  Effect  of  Marriage  —  1.  Void  Marriage.  —  A  void  mar- 
riage has  no  legal  effect.  It  confers  no  marital  or  property  rights,  imposes  no 
duties  or  liabilities,  and  cannot  be  ratified  or  affirmed  by  the  subsequent  con- 
duct of  the  parties.6  Marriages  are  void  when  expressly  declared  so  by  statute 
or  at  common  law  where  the  parties  are  incompetent.'    A  void  marriage  may 


68.  Compare  Hunt's  Appeal,  86  Pa.  St.  294. 
And  see  supra,  this  section,  Presumptions  Con- 
cerning Informal  Marriage  —  Presumption  that 
Illicit  Relation  Continued. 

1.  Presumption  that  Consent  Continued  After 
Removal  of  Disability.  —  De  Thoren  v.  Atty.- 
Gen.,  1  App.  Cas  686;  Campbell  v.  Campbell, 
L.  R.  1  H.  L.  Sc.  182;  State  v.  Worthingham, 
23  Minn.  528;  Collins  v.  Voorhees,  47  N.  J. 
Eq.  315,  24  Am.  St.  Rep.  412.  But  see  Rand- 
lett  v.  Rice,  141  Mass.  385,  where  under  a  com- 
plicated state  of  facts  no  presumption  was 
raised. 

Mississippi  —  Constitution.  —  Continuing  to 
cohabit  as  husband  and  wife  after  the  adop- 
tion of  Const.  Miss.  1869  validated  a  prior  void 
marriage  without  a  new  ceremony.  Adams  v. 
Adams,  57  Miss.  267. 

Where  a  Minor's  Marriage  Is  Void  for  Lack  of 
Consent,  if  the  parties  contin  ie  to  cohabit  after 
coming  of  age  it  will  be  presumed  thatihe 
parlies  were  validly  married  at  majority. 
Wilkinson  v.  Payne,  4  T.  R.  468. 

Where  Both  Parties  Are  Aware  of  Their  Dis- 
ability at  the  Time  of  Their  Marriage,  there  is  no 
presumption  of  a  subsequent  marriage  after 
the  dissolution  of  the  prior  marriage.  Cram 
v.  Burnham,  5  Me.  213,  17  Am.  Dec.  218;  Rose 
v.  Rose,  67  Mich.  619. 

Knowledge  of  Removal  of  Disability.  —  Where 
the  panies  to  a  void  second  marriage  had  no 
knowledge  of  the  removal  by  death  or  divorce 
of  the  disability  created  by  a  prior  mar- 
riage, the  continuance  of  cohabitation  raises 
no  presumption  of  marriage.  Cartwright  v. 
McGowan,  121  111.  388,  2  Am.  St.  Rep.  105; 
Randlett  v.  Rice,  141  Mass.  385;  Voorhees  v. 
Voorhees,  46  N.  J.  Eq.  411,  19  Am.  St.  Rep. 
404;  Collins  v.  Voorhees,  47  N.  J.  Eq.  315,  24 
Am.  St.  Rep.  412,  47  N.  J.  Eq.  555;  O  Gara  v. 
Eisenlohr,  38  N.  Y.  296. 

In  States  Where  a  Formal  Marriage  Is  Required 
there  is  no  presumption  from  mere  cohabita- 
tion and  reputation  that  the  parties  were 
formally  married  again  after  the  removal  of 
their  disability  by  the  dissolution  of  ihe  prior 
marriage.      Harris   v.  Harris,    85    Ky.  49; 


Morrill  v.  Palmer,  68  Vt.  I;  Matter  of  Mc- 
Laughlin, 4  Wash.  570. 

2.  Burden  of  Proof  —  Question  of  Fact  Requiring 
Satisfactory  Evidence.  —  In  Piers  v.  Piers,  2  H. 
L.  Cas.  331,  it  was  held  that  the  question  of 
the  validity  of  a  marriage  cannot  be  tried  like 
any  other  question  of  fact  which  is  independ- 
ent of  presumption,  for  the  law  will  presume 
in  favor  of  marriage;  and  that  this  presump- 
tion must  be  met  by  strong,  distinct,  and  salis- 
factory  disproof.  See  also  In  re  Megginson, 
21  Oregon  387. 

3.  Burden  of  Proof  that  Marriage  Was  Void 
Where  Contracted.  —  Where  a  marriage  of  a 
white  man  and  a  woman  of  color  is  attacked 
on  the  ground  that  such  marriage  was  void 
where  celebrated,  the  burden  is  upon  the  parly 
claiming  such  statutory  restriction  to  prove  that 
it  existed.    Laurence  v.  Laurence,  164  111.  367. 

Restrictions  upon  Marriage  After  Divorce  will 
not  be  presumed,  and  must  be  established  by 
the  party  attacking  the  validity  of  the  mar- 
riage. State  v.  Shuttuck,  69  Vt.  403,  60  Am. 
St.  Rep.  936. 

4.  Burden  as  to  Prior  Marriage.  —  Patterson  v. 
Gaines,  6  How.  (U.  S.)  550;  Hunters.  Hunter, 
in  Cal.  261,  52  Am.  St.  Rep. 180;  Erwin  v.  Eng- 
lish, 61  Conn.  502;  Wenning  v.  Teeple,  144  Ind. 
189.     Compare  Thomas  r.  Thomas,  19  Neb.  81. 

5.  Negative  Proof — Nonexistence  of  Divorce. 
—  Where  a  prior  marriage  is  established  in 
proof  that  a  second  marriage  is  void,  the  party 
having  the  burden  of  proof  must  also  prove 
that  such  marriage  was  not  dissolved  by 
death  or  divorce,  although  this  may  require 
him  to  prove  a  negative.  Boulden  v.  Mcln- 
tire,  119  Ind.  574,  12  Am.  St.  Rep.  453;  In  re 
Rash,  21  Mont.  170. 

6.  Void  Marriage  Confers  No  Rights.  —  Don- 
nelly v.  Donnelly,  8  B.  Mon.  (Ky.)  113;  Rand- 
lett v.  Rice,  141  Mass.  385;  Smart  v.  Whaley, 
6  Smed.  &  M.  (Miss.)  308;  Higgins  v.  Breen, 
9  Mo.  497;  Smith  v.  Smith,  5  Ohio  St.  32; 
Woods  v.  Woods,  2  Bay  (S.  Car.)  476.  See 
also  infra,  this  title.  Annulment  of  Marriage  — 
Decree  of  Annulment — Effect  on  Properly  Rights. 

7.  See  this  title,  passim. 
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be  attacked  at  any  time,  by  any  person,  and  in  any  proceeding,  whether  direct 
or  collateral.1  The  issue  of  a  void  marriage  are  illegitimate  3  unless  the 
statute  declares  that  they  shall  be  legitimate.1* 

Necessity  of  Decree  of  Annulment.  —  Although  it  is  desirable  that  a  void  marriage 
should  be  declared  void  by  a  decree,  and  the  controversy  determined  while 
the  parties  are  living,4  yet  a  decree  is  not  necessary;  the  competent  party  to 
the  void  marriage  may  disregard  such  marriage,  and  is  free  to  marry  again 
without  first  obtaining  such  decree.5 

Civil  Law  — -Marriage  in  Good  Faith.  —  Under  the  civil  law  a  void  marriage  con- 
tracted in  good  faith  leaves  the  status  of  the  parties  and  their  children  the  same 
when  annulled  as  if  the  marriage  had  been  valid.  "  If  only  one  of  the  parties 
acted  in  good  faith,  the  marriage  produces  its  civil  effects  only  in  his  or  her 
favor  and  in  favor  of  the  children  born  from  the  marriage."  e 

Statutes  Rendering  Marriage  Voidable  until  Annulled.  —  111  some  states  it  is  provided 
by  statute  that  certain  marriages  shall  be  void  only  from  the  time  when  their 
nullity  shall  be  decreed  by  a  competent  tribunal.7  This  in  effect  renders  such 
a  marriage  merely  voidable  8  and  not  subject  to  collateral  attack.9  The  mar- 
riage has  full  force  and  effect  unless  annulled  during  the  lifetime  of  the  parties.10 

2.  Voidable  Marriage — Effect  of  Annulment. — A  marriage  is  voidable  where 
the  consent  of  the  parties  is  obtained  by  fraud  or  duress  or  where  the  parties 
are  not  competent  to  contract  marriage.  The  various  instances  in  which 
marriages  are  held  to  be  voidable  have  been  stated  in  this  article.11  A  voidable 


1.  Void  Marriage  Subject  to  Collateral  Attack. 

—  Patterson  v.  Gaines,  6  How.  (U.  S.)  550; 
Fornsliill  v.  Murray,  1  Bland  (Md.)  479;  Mid- 
dleborough  v.  Rochester,  12  Mass.  363;  Smart 
v.  Whaley,  6  Smed.  &  M.  (Miss.)  308;  Higgins 
v.  Breen,  9  Mo.  497;  Pingree  v.  Goodrich,  41 
Vi.  47;  Williams  v.  Williams,  63  Wis.  58,  53 
Am.  Rep.  253. 

2.  See  infra,  this  title,  Annulment  of  Mar- 
riage —  Decree  of  Annulment  —  Effect  on  Status 
of  Children. 

3.  Statute  Declaring  Issue  of  Void  Marriage 
Legitimate.  —  Graham  v.  Bennet,  2  Cal.  503; 
McDeed  v.  McDeed,  67  111.  545;  Teter  v.  Teter, 
ior  Ind.  129,  51  Am.  Rep,  742;  Harris  v.  Har- 
ris, 85  Ky.49;  Earle  v.  Dawes,  3  Md.  Ch.  230; 
Curtis  v.  Hewins,  11  Met.  (Mass.)  294;  Glass 
v.  Glass,  114  Mass.  563;  Dyer  v.  Brannock,  66 
Mo.  391,  27  Am  Rep.  359;  Lincecum  v.  Lince- 
cum,  3  Mo.  441;  Brower  v.  Bowers,  1  Abb. 
App.  Dec.  (N.  V.)  214;  Wright  Lore,  12  Ohio 
St.  619;  Hirtwell  v.  Jackson,  7  Tex.  576; 
Watts  :.  Owens,  62  Wis.  512. 

4.  As  to  marriages  void  on  account  of  a  prior 
marriage  of  one  of  the  parties,  see  supra,  this 
title,  Status  and  Civil  Condition  of  Parties  — 
Prior  Marriage  Undissolved. 

When  Idiocy  or  Lunacy  Renders  the  Prior  Mar- 
riage Void,  a  court  of  equity  may  still  entertain 
jurisdiction  to  decree  its  nullity,  for  such  juris- 
diction is  conducive  to  good  order  and  decorum 
and  to  the  peace  of  conscience  of  the  party 
seeking  the  decree.  Rawdan  v.  Rawdan,  28 
Ala.  565;  Powell  ?/.  Powell,  18  Kan.  371,  26 
Am.  Rep.  774;  Wightman  v.  Wightman,  4 
Johns.  Ch.  (N.  Y.)  343;  Waymire  v.  Jetmore, 
22  Ohio  St.  271.  See  also  Crump  v.  Morgan, 
3  Ired.  Eq.  (3S  M.  Car.)  gi. 

5.  Party  May  Disregard  Void  Marriage.  —  Pat 
lerson  v.  Gaines,  6  How.  (U.  S  )  550;  Gaines 
v.  Relf,  12  How.  (U.S.)  472;  Martin  v.  Martin, 
22  Ala.  86;  Reeves  v.  Reeves,  54  111.  332; 
Drummond  v.  Irish,  52  Iowa  41;  Dare  v.  Dare. 


52  N.  J.  Eq.  195;  Lincoln  v.  Lincoln,  6  Robt. 
(N.  Y.)  525:  Palmer  v.  Matthews,  162  N.  Y. 
100;  Smith  v.  Smith,  5  Ohio  St.  32;  Williams 
v.  Williams,  63  Wis.  58,  53  Am.  Rep.  253. 

6.  Civil  Law  —  Louisiana .  —  See  Rev.  Civ. 
Code  La.  (1900),  arts.  117,  118;  Hubbell  v. 
Inkstein,  7  La.  Ann.  252;  Abston  v.  Abston, 
15  La.  Ann.  137;  Summerlin  v.  Livingst:  n,  15 
La.  Ann.  519;  Hebert's  Succession,  33  La. 
Ann.  1099;  Colwell's  Succession,  34  La.  Ann. 
265;  Navarro's  Succession,  24  La.  Ann.  298; 
Harrington  v.  Barfield,  30  La.  Ann.  1297;  Tay- 
lor's Succession,  39  La.  Ann.  823;  Jerman  *. 
Tenneas,  44  La.  Ann.  620;  Buissiere's  Succes- 
sion, 41  La.  Ann.  217;  Llula's  Succession,  44 
La.  Ann.  61;  Gaines  v.  New  Orleans,  6  Wall. 
(U.  S.)  642;  Gaines  v.  Hennen,  24  How.  (U. 

5.  )  553. 

Quebec.  —  See  Civ.  Code  L.  C,  art.  163; 
Gregory  v.  Dyer,  15  L.  C.  Jur.  223;  Cathcart 
v.  Union  Building  Soc,  15  L.  C.  Rep.  467; 
Morin  v.  Pilotes,  8  Quebec,  222. 

See  also  the  title  Community  Property,  vol. 

6,  p.  298. 

7.  Marriage  Declared  Valid  until  Annulled.  — 

Jackson  v.  Jackson,  04  Cal.  446  Goshen  -'. 
Richmond,  4  Allen  (Mass.)  458;  Charles  v. 
Charles,  41  Minn.  201;  Jones  v.  Zoller,  32  Hun 
(N.  Y.)  280;  Gall  v.  Gall,  114  N.  Y.  109;  Mat- 
ter of  Tyler,  80  Hun  (N.  Y.)  406;  Stuckey  r. 
Mathes,  24  Hun  (N.  Y.)  461.  See  also  supra, 
this  title,  Mental  Capacity  of  Parties;  Status  and 
Civil  Condition  of  Parties —  Prior  Marriage 
U I/dissolved. 

8.  Marriage  Rendered  Voidable.  —  Jackson  v. 
Jackson,  94  Cal.  446;  White  v.  Lowe.  I  Redf. 
(N.  Y.)  376. 

9.  Not  Subject  to  Collateral  Attack.  —  Cropsey 
z.  McKinnev,  30  Barb.  (N.  Y.)  47. 

10.  GrifTn'  v.  Banks,  (Supm.  Ct.  Gen.  T.)  24 
How.  Pr.  (N.  Y.)  213. 

11.  See  supra,  this  title,  Status  and  Civil  Con. 
dition  of  Parties;  Fraud  and  Error;  Duress. 
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marriage  may  be  ratified  or  affirmed.  Until  annulled  it  is  valid  for  all  pur- 
poses, but  when  annulled  the  decree  renders  it  void  from  the  beginning.  The 
children  of  a  voidable  marriage  are  legitimate,1  and  the  survivor  of  a  voidable 
marriage  is  entitled  to  dower  or  curtesy. 58  Neither  party  is  competent  to 
contract  another  marriage  until  the  voidable  marriage  is  annulled.5 

3.  Illegal  Marriage.  —  Although  a  marriage  is  illegal  or  in  violation  of  the 
requirements  of  the  statutes  requiring  the  consent  of  parents,  license,  and 
solemnization  by  an  authorized  person,  it  is  nevertheless  valid  for  all  purposes 
unless  the  statutes  expressly  declare  such  marriages  void.4  Usually  the  viola- 
tion of  statutes  does  not  affect  the  validity  of  the  marriage,  but  merely  renders 
the  parties  liable  to  a  fine  or  penalty.5 

XII.  Foreign  Marriages  —  Conflict  of  Laws  —  1.  Validity  Determined  by 
Law  of  Place  of  Celebration  —  a.  General  Rule.  - —  The  general  rule  is  that  a 
marriage  valid  according  to  the  law  of  the  place  where  it  was  contracted  or 
celebrated  is  valid  everywhere,6  but  if  void  where  celebrated  it  is  void  every- 
where.7 


1.  Children  of  Voidable  Marriage  Legitimate. 

—  Bary's  Case.  5  Coke  98. 

2.  Voidable  Marriage  Undissolved  During  Life 
of  Partie3  -  Wife  Takes  Dower.  —  Elliott  v.  Gurr, 
2  Phill  Ecc.  16 

3.  May  Not  Contract  Another  Marriage.  — 
Slats  v.  Cone,  85  Wis.  49S.  Contra,  Matter  of 
Eichhsff,  ior  Cal.  603;  Sb.afb.er  v.  State,  20 
Ohio  r. 

Attacked  Only  During  Joint  Lives.  — A  void- 
abl;  marriige  en  be  attacked  by  one  of  the 
parties  only  during  the  lifetime  of  both.  El- 
liott v.  Gurr,  2  Phill.  Ecc  16.  See  also  supra, 
this  title,  Status  and  Civil  Condition  of  Parties 

—  Co'isaii'uinitv  ani  Affinity. 

Children  of  Slave  Marriage.  —  A  slave  mar- 
riage was  voidable  and  might  be  disaffirmed 
after  emancipation.  When  it  was  disaffirmed 
and  another  marriage  was  contracted,  the  chil- 
dren of  the  slave  marriage  are  illegitimate  and 
are  incapable  of  inheriting  from  the  father, 
and  the  children  of  the  second  marriage  will 
inherit.  Butler  v.  Batler,  161  111.  451;  Mc 
Dwell  v.  Sapp,  39  Ohio  St.  558.  See  also 
Harris  v.  Cooper,  31  U.  C.  Q  B.  182.  And 
see  supra,  this  title,  Status  and  Civil  Condition 
of  Parties  —  Slavery. 

4.  Sie  supra,  this  title,  Statutory  Regulations. 

5.  See  infra,  this  title,  Civil  and  Criminal 
Liability  for  Illegal  Marriage. 

6.  Validity  Determined  by  Law  of  Place  Where 
Marriage  Contracted  —  United  Stales. — Camp- 
bell v.  Crampton,  2  Fed.  Rep.  417;  Ponsford 
v.  Johnson,  2  Blatchf.  (U.  S.]  51. 

Alabama.  —  Wall  v.  Williamson,  8  Ala.  48 

California.  —  Pearson  v.  Pearson,  51  Cal. 
120;  Norman  v.  Norman.  121  Cal.  620. 

Illinois.  —  Canale  v.  People,  177  111.  219;  Mc- 
Deed  v.  McDeed,  67  111.  545. 

Kentucky,  — Damaresly  v.  Fishly,  3  A.  K. 
Marsh.  (Ky.)  368;  Stevenson  v.  Gray,  17  B. 
Mon.  (Ky.)  193;  Dannelli  v.  Dannelli,  4  Bush 
(Ky.)  51. 

Louisiana.  —  Caballero's  Succession,  24  La. 
Ann.  573. 

Maine.  —  Hiram  v.  Pierce,  45  Me.  367,  71 
Am.  Dec.  555. 

Maryland.  —  Redgrave  v.  Redgrave,  38  Md. 
93;  Jackson  v.  Jackson,  80  Md.  176,  82  Md.  17; 
Fornshill  v.  Murray,  1  Bland  (Md  )  479. 

Massachusetts.  —  Med  way  v.  Need  ham,  16 
Mass.  157,  8  Am.  Dec.  131;  Putnam  v.  Put- 


nam, 8  Pick.  (Mass.)  433;  Sutton  v.  Warren, 
10  Met.  (Mass.)  451;  Com.  v.  Lane,  113  Mass. 
458,  18  Am.  Rep.  509;  Com.  v.  Hunt,  4  Cush. 
(Mass.)  49;  Loring  v.  Thorndike,  5  Allen 
(Mass.)  257. 

Missouri.  — Johnson  v.  Johnson,  30  Mo.  72, 
77  Am.  Dec.  598;  Boyer  v.  Dively,  58  Mo.  510; 
La  Riviere  v.  La  Riviere,  97  Mo.  80. 

Nebraska.  —  Gibson  v.  Gibson,  24  Neb.  394. 

New  Hampshire.  —  True  v.  Ranney,  21  N. 
H.  52,  53  Am.  Dec.  164. 

New  Jersey.  —  Harral  v.  Harral,  39  N.  J.  Eq. 
279.  51  Am.  Rep.  17;  Smith  v.  Smith,  52  N.  J. 
L.  207;  Clark  v.  Clark,  52  N.  J.  Eq.  650. 

New  York.  —  Van  Voorhis  v.  Brintnall,  86 
N.  Y.  18,  reversing  23  Hun(N.  Y.)  260,  and 
overruling  Marshall  v.  Marshall,  2  Hun  (N.  V.) 
238,  and  Thorp  v.  Thorp,  47  N.  Y.  Super.  Ct. 
80;  Cropsey  v.  Ogden,  11  N.  Y.  228;  Moore  v. 
Hegeman,  92  N.  Y.  521,  44  Am.  Rep.  408; 
Everett  v.  Morrison,  69  Hun  (N.  Y.)  146. 

North  Carolina.  —  State  v.  Ross,  76  N.  Car. 
242,  22  Am.  Rep.  678;  Williams  v.  Oates,  5 
Ired.  L.  (27  N.  Car.)  535. 

Pennsylvania.  —  Phillips  v.  Gregg,  10  Watts 
(Pa.)  158,  36  Am.  Dec.  158. 

Tennessee.  —  Morgan  v.  McGhee,  5  Humph. 
(Tenn.)  13. 

Virginia.  —  Kinney  v.  Com  ,  30  Gratt.  (Va.) 
858,  32  Am.  Rep  690. 

Rule  Declared  by  Statute.  —  In  many  of  tbe 
states  it  is  provided  by  statute  that  marriages 
contracted  beyond  the  boundaries  thereof  are 
valid  therein  if  valid  by  the  laws  of  the  stale 
or  country  where  contracted.  This  form  of 
statute  exists  in  Arizona,  Arkansas,  California, 
Colorado,  Idaho,  Kansas,  Kentucky,  Nebraska, 
New  Mexico,  North  Dakota,  South  Dakota,  Utah, 
and  Wyoming.  See  also  I  Stimson's  Am.  Stat. 
Law,  §  6114. 

Federal  Pension  Laws.  —  Rev.  Stat.  U.  S., 
§  4702,  as  revised  in  1882,  provides  that  mar- 
riages, except  those  proved  by  cohabitation, 
acknowledgment,  and  reputation,  "  shall  be 
proven  in  pension  cases  to  be  legal  marriages 
according  to  the  law  of  the  place  where  the 
parties  resided  at  the  time  of  marriage  or  at 
the  time  when  the  right  to  pension  accrued." 
U.  S.  v.  Hays,  20  Fed.  Rep.  710. 

7.  Marriage  Void  Where  Celebrated  Void  Every- 
where.—  Scrimshire  v.  Scrimshire,  2  Hag. 
Cons.  395;  Canale  v.  People,  177  111.  219; 
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In  England  a  different  rule  prevails,  as  will  be  seen  later.1 

b.  Exceptions  TO  Rule.  —  The  rule  that  a  marriage  valid  where  cele- 
brated is  valid  everywhere  is  subject  to  the  exception  that  foreign  marriages, 
though  valid  where  celebrated,  will  not  be  recognized  as  valid  if  they  are,  first, 
polygamous;  second,  incestuous;  or,  third,  in  other  respects  obnoxious  to  the 
laws  and  public  policy  of  the  country  where  such  marriages  are  assailed.2 

Polygamous  Marriages.  —  Polygamy  being  prohibited  by  the  laws  of  all  so-called 
Christian  countries,  a  polygamous  marriage  will  not  be  recognized  therein.3 

incestuous  Marriages.  —  Each  state  and  country  has  its  own  regulations  pro- 
hibiting the  intermarriage  of  persons  related  by  certain  degrees  of  consan- 
guinity and  affinity."4  These  laws,  of  course,  have  no  extraterritorial  effect. 
The  validity  of  foreign  marriages  of  relatives  is  determined  in  this  country  by 
the  lex  loci  contractus,  not  by  the  law  of  the  country  where  the  parties  are 
domiciled  or  where  the  marriage  is  questioned,5  except  in  so  far  as  such  mar- 
riages are  condemned  as  incestuous  according  to  the  natural  law  as  generally 
recognized  by  civilized  nations.6 


Simonds  v.  Allen,  33  111.  App.  512;  Leonard  v. 
Braswell,  99  Ky.  528;  Evans  v.  Reynolds,  32 
Ohio  St.  163. 

A  marriage  solemnized  at  Antwerp  between 
two  English  persons  by  a  Protestant  clergy- 
man appointed  by  the  British  government,  but 
without  the  performance  of  the  Belgian  cere- 
monies, is  void  in  England  as  being  contrary 
to  the  lex  loci,  and  also  as  not  within  the  Act 
of  9  George  IV.,  c.  91,  permitting  marriages 
abroad.  Kent  v.  Burgess,  11  Sim.  361,  5  Jur. 
166. 

1.  See  infra,  this  section,  Validity  Deter- 
mined by  Law  of  Doniicil. 

2.  Exceptions  Stated.  —  In  Com.  v.  Lane,  113 
Mass.  458,  18  Am.  Rep.  509,  the  court  said: 
"  The  only  exceptions  admitted  by  our  law  to 
that  general  rule  [that  marriages  valid  where 
contracted  are  valid  every wheie]  are  of  two 
classes:  isi.  Marriages  which  are  deemed 
contrary  to  the  law  of  nature  as  generally  rec- 
ognized in  Christian  countries  [polygamous 
and  incestuous].  2d.  Marriages  which  the 
legislature  of  the  commonwealth  has  declared 
shall  not  be  allowed  any  validity,  because 
contrary  to  the  policy  of  our  own  laws."  The 
learned  court  added  that  to  bring  marriage 
within  the  exception  on  account  of  polygamy, 
one  of  the  parties  must  have  another  husband 
or  wife  living.  But  this  view  is  contrary  to 
that  taken  by  the  English  couris  in  Hyde  v. 
Hyde,  L.  R.  1  P.  &  D.  130,  and  In  re  Bethell, 
38  Ch.  D.  220.    See  the  next  note  infra. 

As  recognizing  the  exceptions,  see  also 
Hutchins  v.  Kimmell,  31  Mich.  126;  Van 
Voorhis  v.  Brintnall,  86  N.  Y.  18;  State  v. 
Ross.  76  N.  Car.  242,  22  Am.  Rep.  678. 

3.  Mormon  Marriage  in  Utah.  —  A  marriage 
in  Salt  Lake  City  according  to  the  rites  and 
ceremonies  of  the  Mormon  Church,  although 
valid  in  Utah,  will  not  be  recognized  as  valid 
in  England,  because  the  contract  of  marriage 
as  understood  by  the  parties  was  not  a  volun- 
tary union  for  life  of  one  man  and  one  woman 
to  the  exclusion  of  all  others,  and  because  such 
marriage  is  polygamous  and  contrary  to  the 
laws  of  Christian  nations.  Hyde  v.  Hvde  L. 
R.  1  P.  &  D.  130. 

Marriage  According  to  Custom  of  Savage  Tribe. 
—  The  marriage  of  an  Englishman  in  South 
Africa  to  a  woman  of  a  native  tribe,  according 
to  the  laws  and  customs  of  the  tube,  which 
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permit  polygamy,  will  not  be  recognized  in 
England,    In  re  Bethell,  38  Ch.  D.  220. 

A  marriage  between  a  British  subject  with 
an  Irish  domicil  and  temporarily  resident 
in  Japan,  and  a  Japanese  woman,  according  to 
the  forms  required  by  the  law  of  Japan,  is 
valid  in  England  if  it  appears  that  it  was  valid 
according  to  ihe  law  of  Japan  and  that  by  such 
law  the  man  was  precluded  from  marrying 
any  other  woman  during  the  subsistence  of 
the  marriage.  Biinkley  v.  Atty.-Gen.,  15  P. 
D.  76. 

Indian  Marriage  in  British  America.  —  In  Con- 
nolly v.  VVoolrich,  11  L.  C.  Jur.  197,  it  ap- 
peared that  a  white  man  who  never  lost  the 
domicil  of  his  birth  in  Lower  Canada  resided 
in  the  northwest  territories  for  thirty  years  and 
1here  married  a  Cree  Indian  woman.  This 
was  held  to  be  a  valid  marriage  although  the 
laws  of  the  tribe  in  that  locality  permitted 
polygamy  and  divorce  at  will. 

4.  See  supra,  this  title,  Status  and  Civil  Con- 
dition of  Parties —  Consanguinity  and  Affinity. 
And  see  the  title  Incest,  \ol.  16,  p  134. 

5.  Marriage  of  Nephew  and  Uncle's  Widow.  — 
A  nephew  and  his  uncle's  widow,  both  resid- 
ing in  Kentucky,  where  the  law  rendered  them 
incompetent  to  intermarry,  weni  to  Tennessee, 
where  no  such  law  prevailed,  were  married, 
and  returned.  This  was  held  to  be  a  valid 
marriage  in  Kentucky,  since  it  was  valid  in 
Tennessee.  Stevenson  v.  Gray,  17  B.  Mon. 
(Ky.)  193.  But  compare  the  cases  cited  under 
the  next  paragraph  of  text,  infra. 

In  Sutton  v.  Warren,  10  Met.  (Mass.)  451,  a 
marriage  of  a  man  with  his  mother's  sister  in 
England  and  never  attacked  there  was  held 
valid  in  Massachusetts,  where  the  parties 
afterwards  became  domiciled,  on  collateral 
attack  in  an  action  at  common  law,  although 
such  marriage,  if  contracted  in  Massachusetts, 
would  have  been  absolutely  void. 

6.  Marriages  Incestuous  by  the  law  of  Nature 
are  said  to  include  only  those  between  persons 
in  the  direct  lineal  line  of  consanguinity  and 
those  between  brothers  and  sisters.  See  dicta 
in  Campbell  i>.  Crampton,  2  Fed.  Rep.  426; 
Jackson  v.  Jackson,  82  Md.  29;  Sutton  v.  War- 
ren, 10  Mel.  (Mass.)  452;  Com.  v.  Lane,  113 
Mass.  458,  18  Am.  Dec.  gog;  Wightman  v. 
Wightman,4  Johns.  Ch.  (N.  Y.)  343;  Pennegar 
v.  State,  87  Tenn.  244. 
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Marriages  Contrary  to  Laws  and  Public  Policy  of  Domicil.  —  Another  exception  to  the 
rule  that  the  lex  loci  contractus  governs  the  validity  of  marriage  is  that  mar- 
riages in  evasion  of  the  laws  of  the  domicil  and  contrary  to  public  policy  and 
to  the  laws  of  the  domicil  will  not  be  recognized  as  valid.1  These  decisions 
in  some  degree  adopt  the  doctrine  that  the  capacity  of  the  parties  must  be 
determined  by  the  law  of  their  domicil.  In  some  instances  the  decision  is 
based  on  both  grounds. 

c.  Validity  of  Contract  and  Ceremony  of  Marriage.  —  The  validity 
of  the  oral  or  written  contract  of  marriage,  the  necessity  of  a  formal  solem- 
nization, the  necessity  of  license,  consent  of  parents,  and  the  authority  of  the 
person  performing  the  ceremony  of  marriage  are  governed  by  local  laws.  It 
is  conceded  that  the  validity  of  the  marriage  as  to  such  requirements  must  be 
determined  by  the  law  of  the  place  where  the  marriage  was  contracted  or 
celebrated.2    This  is  also  the  law  of  England.3 


1.  Foreign  Marriages  Contrary  to  Laws  and 
Public  Policy. — State  v.  Tutly,  41  Fed.  Rep. 
753  (applying  law  of  Geojgid);  Stull's  Estate, 
183  Pa.  St.  625;  Pennegar  v.  State,  87  Tenn. 
244,  10  Am.  St.  Rep.  648;  Kinney  v.  Com.,  30 
Gratt.  (Va.)  858,  32  Am.  Rep.  690. 

In  the  leading  case  of  Brook  v.  Brook,  9  H. 
L.  Cas.  193,  it  appealed  that  a  widower  and 
a  sister  of  his  deceased  wife,  both  domiciled 
in  England,  were  married  in  Denmark,  where 
they  were  temporarily  residing.  It  was  held 
that  such  marriage,  though  valid  in  Denmark, 
was  void  in  England  as  being  incestuous  and 
contrary  to  God's  laws  as  defined  by  the  Act 
of  Parliament.  This  case  was  ably  criticised 
by  Gray,  C.  J.,  in  Com.  v.  Lane,  113  Mass.  458, 
18  Am.  Rep.  509,  but  it  was  approved  in  the 
cases  cited  at  the  beginning  of  this  note. 

For  further  consideration  of  this  principle, 
see  infra,  this  section,  Validity  Determined  by 
Law  of  Domicil ;  Marriage  Elsewhere  to  Avoid 
Law  of  Domicil. 

Subdivisions  of  This  Class  of  Cases.  —  In  Pen- 
negar v.  State,  87  Tenn.  244,  10  Am.  St. 
Rep.  648,  marriages  contrary  to  the  local  law 
were  subdivided  into  two  classes,  as  follows: 
"  First,  where  the  statutory  prohibition  re- 
lates to  form,  ceremony,  and  qualification,  it 
is  held  that  compliance  with  the  law  of  the 
place  of  marriage  is  sufficient,  and  its  validity 
will  be  recognized,  not  only  in  other  states 
generally,  but  in  the  state  of  the  domicil  of 
the  parties,  even  where  they  have  left  their 
own  state  to  marry  elsewhere  for  the  purpose 
of  avoiding  the  laws  of  their  domicil."  Sec- 
ond, "  cases  which,  prohibited  by  statute,  may 
or  may  not  embody  distinctive  state  policy  as 
affecting  the  morals  or  good  order  of  society. 
*  *  *  Each  state  or  nation  has  ultimately 
to  determine  for  itself  what  statutory  inhibi- 
tions are  by  it  intended  to  be  imperative,  as 
indicative  of  the  decided  policy  of  the  state 
concerning  the  morals  and  good  order  of  so- 
ciety to  that  degree  which  will  render  it  proper 
to  disregard  the  jus  gentium  of  '  valid  where 
solemnized,  valid  everywhere.'  " 

Marriage  with  Paramour  After  Divorce.  —  In 
Stull's  Estate,  183  Pa.  St  625,  it  appeared  that 
a  husband,  after  being  divorced  in  Pennsyl- 
vania on  the  ground  of  adultery,  married  his 
paramour  in  Maryland,  where  such  marriages 
were  not  forbidden,  and  immediately  returned 
to  Pennsylvania  and  resided  there  until  his 
death.  It  was  held  that,  since  both  parties 
were  domiciled  in  Pennsylvania  and  went  out- 


side of  the  state  to  evade  the  laws  of  iheir  domi- 
cil, such  marriage  was  void  as  being  contrary 
to  the  statutes  and  public  policy  of  the  state. 
As  to  Marriages  of  White  Persons  and  Negroes, 

as  illustrating  this  principle,  see  infra,  this 
section,  Intermarriage  of  White  Persons  with 

Negroes. 

2.  Informal  or  Common-law  Marriages  Valid 
Everywhere  if  Valid  Where  Contracted. —  In  the 

following  cases  the  juiisdiclion  where  the 
informal  marriage  was  contracted  is  shown  in 
parenthesis:  State  v.  Hughes,  35  Kan.  626,  57 
Am.  Rep.  195  (Missouri);  Dumaresly  v.  Fishly, 
3  A.  K.  Marsh.  (Ky.)  368  (Indiana);  People  v. 
Loomis,  106  Mich.  250  (Canada);  Haggin  v. 
Haggin,  35  Neb.  375  (Kansas);  Gibson  v.  Gib- 
son, 24  Neb.  394  (Iowa  and  Illinois);  Clark  v. 
Clark,  53  N.  J.  Eq.  650  (New  York);  Morgan 
v.  McGhee,  5  Humph.  (Tenn.)  13  (Indian  mar- 
riage on  a  reservation). 

A  Marriage  in  Another  State  to  Avoid  the  Law 
Requiring  the  Consent  of  Parents  is  valid  in  the 
state  where  the  parties  are  domiciled,  although 
they  intended  to  evade  the  laws  of  their  state, 
if  valid  in  the  state  where  entered  into.  Com. 
v.  Graham,  157  Mass.  73,  34  Am.  St.  Rep.  255. 

A  marriage  of  a  minor  in  Rhode  Island, 
being  valid  where  contracted,  is  valid  in  Mas- 
sachusetts, although  without  the  consent  of  par- 
ents.   Everett  v.  Morrison,  69  Hun  (N.  Y.)  146. 

Validity  of  Contract  in  Foreign  Country.  —  State 
v.  Behrman,  114  N.  Car.  797. 

Foreign  Law  as  to  Marriage  Ceremony  and 
Record.  —  State  v.  Dooris,  4o.Conn.  145;  Tucker 
v.  People,  117  111.  88:  Rooney  v.  Rooney,  54 
N.  J.  Eq.  231;  Wottrich  v.  Freeman,  71  N.  Y. 
601;  Patterson  v.  State,  17  Tex.  App.  102. 

Marriage  in  China  by  Correspondence.  —  A 
Chinaman,  domiciled  in  the  United  Slates, 
contracted  a  marriage  with  a  native  of  China, 
according  to  the  laws  and  customs  of  China, 
consistingof  negotiations  by  theparentsof  the 
parties  and  concluded  by  a  brief  correspond- 
ence of  the  parties  concerned  while  the  hus- 
band was  residing  in  the  United  States  and 
without  the  parties  having  seen  each  other  un- 
til the  woman's  arrival  in  that  country.  The 
court,  being  unable  to  determine  the  place  of 
the  solemnization  of  such  a  marriage,  held 
that  although  it  might  be  valid  under  the  laws 
of  China,  it  must  have  been  solemnized  in 
China  in  order  to  be  valid  elsewhere.  In  re 
Lum  Lin  Ying,  59  Fed.  Rep.  682. 

3.  England  —  Lex  Loci  Governs  Form  of  Con- 
tract. —  In  Sottomayor  v.  De  Barros,  3  P.  D.  5, 
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2.  Validity  Determined  by  Law  of  Domicil  —  English  Doctrine.- — It  is  a  well- 
established  principle  of  the  English  law  that  the  validity  of  a  foreign  marriage 
must  be  determined  by  the  law  of  the  domicil  of  the  parties  and  not  by  the 
lex  loci  contractus}  and  that  this  principle  applies  to  all  the  essentials  of  mar- 
riage except  the  preliminaries  and  solemnization.2 

Capacity  of  Parties.  —  Thus,  the  capacity  of  the  parties  as  to  age,  relationship, 
and  prior  marriage  must  be  determined  by  the  law  of  their  domicil,  no  matter 
where  they  may  temporarily  reside  or  contract  marriage.3  This  doctrine  has 
been  adopted  in  some  jurisdictions  of  the  United  States.4 

3.  Marriage  Elsewhere  to  Avoid  Law  of  Domicil.  —  Where  the  doctrine  obtains 
that  a  marriage  valid  where  contracted  is  valid  everywhere,  it  is  conceded  that 
the  parties  may  contract  a  valid  marriage  in  another  state  in  evasion  of  the 
law  of  their  domicil5  unless  such  marriage  is  declared  void  by  the  statute  law 
of  their  domicil.6    According  to  the  English  doctrine  the  parties  may  evade 


Cotton,  L.  J.,  thus  stated  the  law  upon  this 
subject:  "  The  law  of  a  country  where  a  mar- 
riage is  solemnized  must  alone  decide  all  ques 
t-ions  relating  to  the  validity  of  the  ceremony 
by  which  the  marriage  is  alleged  to  have  been 
constituted;  bui,  as  in  other  contracts,  so  in 
that  of  marriage,  personal  capacity  must  de- 
pend on  the  law  of  domicil."  See  also  Sim  on  in 
v.  Mallac,  2  Sw.  &  Tr.  67;  Warrender  v.  War- 
render,  2  CI.  &  F.  531;  Brook  v.  Brook,  9  H. 
L.  Cas.  241.  See  also  the  next  subsection 
infra. 

The  Consent  of  Parents  or  Guardians  is  a  mat- 
ter which  has  been  held  to  be  a  part  of  the 
ceremony  of  marriage,  and  not  a  maiter  affect- 
ing the  personal  capacity  of  the  parties.  Sol- 
tomayor  v.  De  Barros,  3  P.  D.  7;  Simonin  v. 
Mallac,  2  Sw.  &  Tr.  67.  See  also  Scrimshire 
v.  Scrimshire.  2  Hag.  Cons.  395. 

1.  Law  of  Domicil  Governs  as  to  Essentials  of 
Marriage.  —  Brook  v.  Brook,  9  H.  L.  Cas.  193, 
3  Smale  &  G.  481;  Warrender  v.  Warrender,  9 
Bligh  N.  S.  89;  Shaw  v.  Gould.  L.  R.  3  H.  L. 
55;  Sussex  Peerage,  it  CI.  &  F.  85. 

2.  Validity  of  Formalities  and  Solemnization 
Determined  by  Law  of  Place.  —  Compion  v. 
Bearcroft,  cited  in  2  Hag.  Cons.  430,  443, 
affirmed  Buller  N.  P.  114;  Lacon  v.  Higgins,  3 
Stark.  178,  14  E.  C.  L.  176*/;  Catterall  v.  Cat- 
terall,  1  Rob.  Ecc.  580,  11  Jur.  914;  Herbert 
v.  Herbert,  2  Hag.  Cons.  263;  Middleton  v. 
Janverin,  2  Hag.  Cons.  437;  Ward  v.  Dey,  1 
Rob.  Ecc.  759;  Ruding  v.  Smith,  2  Hag.  Cons. 
371;  Ratcliffe  v.  Ratcliffe,  1  Sw.  &  Tr.  467; 
James  v.  James,  51  L.  J.  P.  24,  30  W.  R.  232; 
Limerick  v.  Limerick,  32  L.  J.  P.  92;  Steele  v. 
Braddell,  Milward  1. 

An  informal  marriage  in  Virginia,  where  no 
religious  ceremony  was  necessary  to  the  valid- 
ity of  the  marriage,  being  valid  according  to 
the  lex  loci,  is  valid  in  England.  Rooker  v. 
Rooker,  3  Sw.  &  Tr.  526. 

Different  Domicils  —  Law  of  Place  of  Contract. 
—  Where  a  foreigner  domiciled  in  England 
marries  a  foreigner  in  England,  the  validity 
of  the  marriage  must  be  determined  by  the 
law  of  England.  Soitomayer  v.  De  Barros,  5 
P.  D.  Q4. 

A  marriage  of  a  foreigner  naturalized  in 
England,  to  a  sister  by  the  half  blood  of  his 
deceased  wife,  although  valid  in  the  country 
where  contracled.  is  void  in  England,  as  the 
validity  of  such  marriage  must  be  determined 


by  the  law  of  the  domicil  of  an  English  sub- 
ject.   Mette  z:  Mette,  1  Sw.  &  Tr.  416. 

3.  Lex  Domicilii  Determines  Capacity  of  Parties. 
—  Brook  v.  Brook,  9  H.  L.  Cas.  193. 

In  Soitomayer  v.  De  Barros,  5  P.  D.  94,  the 
parties  were  natives  of  Portugal,  one  of  them 
being  domiciled  in  England.  They  were  first 
cousins,  and  therefore  incompetent  to  marry 
according  lo  the  law  of  Portugal  without  a 
papal  dispensation.  It  was  held  that  their 
marriage  in  England  must  be  determined  by 
the  laws  of  England,  and  was  therefore 
valid. 

4.  American  Decisions  —  Capacity  of  PartieB 
Controlled  by  Law  of  Domicil. —  Marshall  v. 
Marshall,  4  Thomp.  &  C.  (N.  Y.)  449;  Wil- 
liams v.  Oates,  5  Ired.  L.  (27  N.  Car.)  535; 
State  v.  Kennedy,  76  N.  Car.  251,  22  Am.  Rep. 
683.  And  see  the  last  preceding  page,  the 
paragraph  Marriages  Contrary  to  Laws  and 
Ptiblic  Policy  of  Domicil. 

Contra  —  Capacity  Determined  by  Law  of  Place 
Where  Marriage  Contracted.  —  Ponsford  v.  John- 
son, 2  Blatchf.  (U.  S.)  51;  Medway  v.  Need- 
ham,  16  Mass.  157,  8  Am.  Dec.  131. 

The  early  decisions  in  the  United  States 
holding  that  the  capacity  of  the  parties  must 
be  determined  by  the  lex  loci  contractus  were 
based  upon  English  decisions  prior  to  the 
American  Revolution  which  related  to  the  form 
of  foreign  mariiages  rather  than  to  the  capacity 
of  the  parties.  See  Com.  v.  Lane.  113  Mass. 
458,  18  Am.  Rep.  509. 

5.  See  infra,  this  section,  Marriage  of  Di- 
vorced Persons  —  Marriage  of  Guilty  Party  A fter 
Divorce. 

6.  Statute  Declaring  Void  Marriages  Elsewhere 
in  Evasion  of  Law  of  State.  —  State  v.  Tutty,  4r 
Fed.  Rep.  753;  Smith  v.  Smith,  84  Ga.  440; 
Com.  v.  Hunt,  4  Cush.  (Mass.)  49. 

Under  Pub.  Stal.  Mass.  (18S2),  c.  145,  §  10, 
providing  lhat  "  when  persons  resident  in 
this  commonwealth,  in  order  10  evade  "  cer- 
tain laws  relating  to  marriage.  "  and  with  an 
intention  of  returning  to  reside  in  this  com- 
monwealth, go  inio  another  state  or  country 
and  there  have  their  marriage  solemnized,  and 
afterwards  reiurn  and  reside  here,  the  mar- 
riage shall  be  deemed  void  in  this  common- 
wealth," a  marriage  in  another  state  of  the 
party  found  guilty  of  adultery  in  a  decree  of 
divorce  is  not  void  unless  it  appears  that  both 
parties  intended  to  evade  the  provisions  of 
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the  laws  of  their  domicil  so  far  as  such  laws  relate  to  the  form  and  ceremony 
of  marriage,1  but  so  far  as  their  capacity  to  marry  is  concerned,  such  as  the 
consanguinity  or  affinity  of  the  parties,  that  is  determined  by  the  lex  domi- 
cilii, and  such  law  cannot  be  avoided  by  marriage  in  another  country.* 

4.  Marriage  of  Divorced  Persons  —  a.  Marriage  Pending  Time  for  Appeal. 
—  If  the  local  law  merely  declares  that  a  marriage  pending  the  time  for  appeal 
from  a  divorce  proceeding  shall  be  unlawful,  and  imposes  a  penalty,  a  mar- 
riage of  a  divorced  person  pending  such  time  is  valid  whether  contracted  in  or 
outside  of  the  state.3  But  if  the  divorce  does  not  dissolve  the  marriage  rela- 
tion pending  the  time  for  appeal,  or  if  the  local  law  provides  that  neither 
party  shall  be  competent  to  marry  a  third  person  pending  such  time,  a  mar- 
riage of  a  divorced  person  in  violation  of  such  law  is  void,  no  matter  where 
contracted  or  celebrated.4 

b.  Marriage  of  Guilty  Party  After  Divorce.  —  It  is  provided  in 
many  states  that  the  party  against  whom  a  divorce  has  been  rendered  shall 
not  be  competent  to  marry  a  third  person  during  a  certain  period  or  during 
the  life  of  the  innocent  party.5  It  is  now  well  settled  that  such  laws  have  no 
effect  beyond  the  limits  of  the  state,  that  the  guilty  party  is  competent  to 
enter  into  a  valid  marriage  in  another  state  whose  laws  contain  no  such 
restrictions,  and  that  such  marriage  is  valid  even  though  both  the  parties  to 
the  subsequent  marriage  were  domiciled  in  the  state  where  the  divorce  was 
granted,  and  married  elsewhere  solely  to  evade  such  restriction.0 

5.  Intermarriage  of  White  Persons  with  Negroes.  —  There  is  a  sharp  conflict 


such  statute.  Whippen  v.  Whippen,  171  Mass. 
560.  This  section  has  no  application  to  a  mar- 
riage of  a  minor  contracted  in  Maine  in  order 
to  avoid  obtaining  the  consent  of  his  father  as 
required  by  the  law  of  Massachusetts,  where 
both  parties  were  domiciled.  Com.  v.  Gra- 
ham, 157  Mass.  73,  34.  Am.  St.  Rep.  255. 

Marriage  at  Sea  to  Evade  Laws  of  Domicil,  — 
The  rule  that  a  marriage  which  is  valid  by 
the  liw  of  the  place  where  it  was  contracted 
is  valid  every  where,  without  regard  to  the  law 
of  the  domicil  of  the  parties  or  to  their  mo- 
tives, applies  only  when  it  is  sanctioned  by  the 
recognized  law  of  the  place  of  marriage.  Such 
rule  does  not  apply  where  parties  have  evaded 
the  law  of  iheir  domicil  by  marriage  upon 
the  high  seas,  where  no  written  law  exists  by 
which  marriages  can  be  solemnized.  Norman 
v.  Norman,  121  Cal  620. 

1.  Gretna  Green  Marriages  were  marriages  of 
English  subjects  celebrated  in  Scotland, -j  us  t 
across  the  English  border,  for  I  he  purpose 
of  avoiding  the  stringent  provisions  of  Lord 
Hardwicke's  Act.  Such  marriage  were  held 
to  be  valid  in  England.  Compton  v.  Bear- 
croft,  Buller  N.  P.  114,  cited  in  2  Hag  Cons. 
430,  443;  Warrender  v.  Warrender,  2  CI.  &  F. 
542.  It  is  now  provided  by  statute  that  such 
marriages  shall  be  void  unless  the  parties  or 
one  of  them  shall  have  been  a  bona  fide  resi- 
dent of  Scotland  for  at  least  twenty-one  days. 
Lawford  v.  Davies,  4  P.  D.  61,  decided  under 
the  statute  19  &  20  Vict.,  c.  96,  §  I.  See  also 
41  &  42  Vict.,  c.  43. 

2.  Where  the  Law  of  the  Domicil  Fixes  the 
Capacity  of  the  Parties,  they  can  no!  evade  such 
law  by  going  into  another  state  for  the  pur- 
pose of  having  the  marriage  solem nized,  as 
the  incapacity  of  the  parlies  follows  them 
everywhere.  Brook  z.  Brook,  9  H.  L.  Cas. 
193.  See  also  supra,  this  section,  Validity 
Determined  by  Law  of  Domicil. 


3.  Marriage  Pending  Appeal.  —  Conn  v.  Conn, 

2  Kan.  App.  419. 

4.  Incapacity  Resulting  from  Divorce.  —  See 

supra,  this  title.  Status  and  Civil  Condition  of 
Parties,  subdiv.  5,  c,  (1)  Pending  Appeal. 

5.  See  supra,  this  title,  Status  and  Civil  Con- 
dition of  Parties  —  Prior  Marriage  Undissolved 
—  Prohibition  on  Guilty  Party  to  Divorce  Mar- 
rying . 

6.  Statutes  Penal  and  Without  Extraterritorial 
Effect.  —  Scott  v.  Alty.-Gen.,  11  P.  D.  128; 
Hernandez's  Succession,  46  La.  Ann.  962; 
State  v.  Wealherby,  43  Me.  258,  69  Am.  Dec. 
59;  Roberts  v.  Ogdensburgh,  etc.,  R.  Co.,  34 
Hun  (N.  Y.)  324;  Stack  v.  Stack,  6  Dem.  (N. 
Y.)  280;  Webb's  Estate,  1  Tuck.  (N.  Y.)  372; 
Thorp  v.  Thorp,  go  N.  Y.  602,  reversing  47  N. 
Y.  Super.  Ct.  80;  Dickson  v.  Dickson,  1  Yerg. 
(Tenn.)  no,  24  Am.  Dec.  444;  State  v.  Shat- 
tuck,  69  Vt.  403,  60  Am.  St.  Rep.  936;  Frame 
v.  Thormann,  102  Wis.  653.  Contra,  Williams 
v.  Oates,  5  Ired.  L.  (27  N.  Car.)  535.  For 
further  authorities,  see  the  title  Divorce,  vol. 
9.  P-  854- 

Statutes  Identical  in  Two  States.  —  Although 

the  statutes  of  Maine  and  Massachusetts  the 
same  in  regard  to  the  point  under  discussion, 
the  prohibition  attaching  to  a  decree  rendered 
in  the  latter  state  does  not  apply  to  a  guilty 
partv  residing  in  Maine,  nor  do  the  statutes 
of  Maine  apply  to  such  case,  but  such  person 
is  competent  to  enter  into  a  valid  marriage 
in  Maine.  Phillips  v.  Madrid,  83  Me.  205,  23 
Am.  St.  Rep.  770.  But  see  Smith  v.  Wood- 
worth,  44  Barb.  (N.  Y.)  198. 

Evasion  of  Law  of  Domicil  —  Marriage  Void 
as  Contrary  to  Public  Policy.  —  Siull's  Estate, 
183  Pa.  St.  625;  Pennegar  v.  State.  87  Tenn. 
244,  10  Am.  St.  Rep.  648.  See  also  supra,  this 
section.  Validity  Determined  by  Law  of  Place 
of  Celebration,  the  paragraph  Marriages  Con- 
trary to  Laws  and  Public  Policy  of  Domicil. 
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in  the  authorities  as  to  the  validity  of  a  marriage  of  a  white  person  with  a 
negro.  It  is  maintained  by  some  courts  that  the  validity  of  such  marriages 
must  be  determined  by  the  general  rule  that  a  marriage  valid  where  contracted 
is  valid  everywhere.1  This  is  denied  by  a  majority  of  the  courts,  which 
maintain  that  the  validity  of  such  marriage  must  be  determined  by  the  law  of 
the  domicil  of  the  parties,  and  if  valid  there  it  is  valid  everywhere.2  But  if 
the  parties  leave  the  state  of  their  domicil  and  marry  in  another  state  such 
marriage  will  be  void  although  not  contrary  to  the  laws  of  the  state  where  the 
marriage  was  celebrated.3  These  courts  adopt  the  English  doctrine  that  the 
incapacity  created  by  the  law  of  the  domicil  follows  the  parties  wherever  they 
may  go. 

6.  Indian  Marriages  —  Tribal  Laws  and  Customs.  — So  long  as  Indians  maintain 
their  tribal  relations,  they  may  regulate  their  internal  affairs,  and  marriages 
or  divorces  among  them  or  between  them  and  white  persons,  according  to 
their  tribal  laws  and  customs,  are  valid  though  not  in  accordance  with  the  laws 
of  the  state.4 

XIII.  Curative  Acts  Declaring  Marriages  Valid.  —  In  many  states  cura- 
tive acts  have  been  passed  declaring  valid  certain  marriages  or  classes  of  mar- 
riages. The  statutes  do  not  usually  conflict  with  any  special  provisions  of  the 
constitution,  as  the  regulation  of  marriage  as  well  as  that  of  other  domestic 
relations  is  solely  within  the  scope  of  state  legislation.5  The  marriages 
included  in  such  acts  are  usually  informal  or  voidable  marriages.6 


1.  White  Person  with  Colored  Person  —  Law  of 
Place  of  Contract. — -A  marriage  in  Spain  of  a 
white  person  and  a  colored  person,  both  resi- 
dents of  Louisiana,  contrary  to  the  laws  of 
Louisiana,  was  held  valid  in  the  latter  juris- 
diction after  the  statutory  prohibition  of  such 
marriage  had  been  removed.  Caballero's  Suc- 
cession, 24  Li.  Ann.  573. 

A  negro  and  a  white  person  domiciled  in 
Massachusetts  were  married  in  Rhode  Island, 
where  such  marriage  was  valid,  although  void 
in  Massachusetts.  It  was  held  to  be  valid  in 
the  latter  state  because  valid  where  made. 
Medway  v.  Needham,  16  Mass.  157,  8  Am. 
Dec.  131.  This  case  is  disapproved  in  Eng- 
land and  in  those  states  which  follow  the  Eng- 
lish doctrine  that  capacity  depends  on  domicil. 

2.  Valid  by  Law  of  Domicil,  Valid  Everywhere. 
—  State  v.  Ross,  76  N.  Car.  24.2,  22  Am.  Rep. 
678. 

3.  The  Incapacity  of  Negroes  to  Marry  White 
Persons  is  regulated  by  the  laws  of  the  stale  in 
which  the  parties  are  domiciled.  Such  inca- 
pacity follows  them  to  other  states,  and  if  there 
has  been  no  change  of  domicil  renders  their 
marriage  void  wherever  contracted.  State  v. 
Tutty,  41  Fed.  Rep.  753  (applying  law  of 
Georgia);  Dupre  v.  Boulard,  10  La.  Ann.  411; 
State  v.  Kennedy,  76  N.  Car.  251,  22  Am. 
Rep.  683;  Williams  v.  Oates,  5  Ired.  L.  (27  N. 
Car.)  535;  Kinney  v.  Com.,  30  Gratt.  (Va.)  858, 
32  Am.  Rep.  690.  Compare  State  v.  Bell,  7 
Baxt.  (Tenn.)  9,  32  Am.  Rep.  549,  apparently 
applying  the  lex  fori, 

4.  Indian  Marriages.  —  See  the  title  Indians, 
vol.  16,  p.  214,  note.  See  also  /;/  re  Walker, 
(Ariz.  1896)46  Pac.  Rep.  67;  Compo  v.  Jack- 
son Iron  Co.,  60  Mich.  578;  Tuten  v.  Buyrd, 
1  Swan  (Tenn.)  108;  Matter  of  Wilbur,  14 
Wash.  242. 

An  Indian  marriage  is  valid  although  it  per- 
mits of  a  divorce  at  will.  Wall  v.  Williamson, 
8  Ala.  48,  11  Ala.  826;  Johnson  v.  Johnson,  30 


Mo.  72,  77  Am.  Dec.  598;  Connolly  v.  Wool- 
rich,  11  L.  C.  Jur.  197.  See  contra,  Roche  <•. 
Washington,  19  Ind.  53,  Si  Am.  Dec.  376;  State 
v.  Ta-cha-na-tah,  64  N.  Car.  614. 

5.  Acts  Declaring  Previous  Marriage  Valid  Not 
Repugnant  to  Constitution.  —  Goshen  v.  Stoning- 
ton,  4  Conn.  219,  10  Am.  Dec.  121;  Harrison 
v.  State,  22  Md.  468,  85  Am.  Dec.  658.  See 
also  the  title  Constitutional  Law,  vol.  6,  p. 
953- 

Contra. —  In  Dunbartou  v.  Franklin,  19  N. 
H.  257,  the  power  of  the  legislature  to  validate 
a  marriage  void  when  entered  into  was  denied. 

Special  Act  Interfering  with  Court's  Jurisdiction. 
—  A  special  act  declaring  to  be  husband  and 
wife  two  persons  one  of  whom  had  been  di- 
vorced and  had  not  obtained  leave  of  court  to 
marry  again  is  unconstitutional  and  void,  as 
the  courts  and  not  the  legislature  have  the 
power  in  such  cases  to  determine  the  validity 
of  such  marriage.  White  v.  While,  105  Mass. 
325,  7  Am.  Rep.  526.  See  also  the  title  Con- 
stitutional Law,  vol.  6,  p.  1043. 

But  in  Wilson  v.  Holt,  83  Ala.  528,  3  Am. 
St.  Rep.  768,  it  was  held  that  a  special  act  re- 
moving the  incapacity  of  a  certain  person  found 
guilty  of  adultery  in  a  divorce  suit  and  pro- 
hibited from  marrying  again  is  not  obnoxious 
to  any  provision  of  the  constitution. 

Retroactive  Law.  —  An  act  declaring  valid 
certain  marriages  between  uncle  and  niece  or 
aunt  and  nephew  is  retroactive,  but  is  not  in 
conflict  with  a  prohibition  of  the  constitution 
against  ex  post  facto  laws.  Harrison  v.  State, 
22  Md.  46S,  85  Am.  Dec.  658. 

6.  Marriages  Celebrated  by  Unauthorized  Offi- 
cers.—Goshen  v.  Stonington,  4  Conn.  219,  10 
Am.  Dec.  121;  Lewiston  v.  North  Yarmouth, 
5  Me.  66;  Rice  v.  Rice,  31  Tex.  174;  Lewis  v. 
Ames,  44  Tex.  319. 

Informal  Marriages.  —  Brunswick  v.  Litch- 
field, 2  Me.  28;  Dickerson  v.  Brown,  49  Miss. 
357. 
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XIV.  Jactitation  of  Marriage  —  England.  —  Jactitation  of  marriage  is  the 
boasting  or  giving  out  by  a  party  that  he  or  she  is  married  to  some  other, 
whereby  a  common  reputation  of  their  matrimony  may  ensue.  Upon  this 
ground  the  party  injured  might  bring  a  suit  in  the  spiritual  courts  to  have  the 
other  party  prove  the  marriage  or  keep  silent  for  the  future.1  It  was  a  suit 
of  very  frequent  occurrence  until  1776,  when  in  consequence  of  the  Duchess 
of  Kingston's  case  it  fell  into  disrepute.3  It  is  now  of  very  rare  occurrence.3 
A  party  to  the  alleged  marriage  can  alone  bring  the  suit.4  The  respondent 
may  plead  actual  marriage,5  may  deny  the  alleged  boast,  or  may  allege  the 
leave  and  license  of  the  petitioner.6  In  case  the  respondent  pleads  a  marriage, 
the  real  issue  becomes  the  existence  of  the  marriage,  and  the  suit  becomes 
virtually  one  of  nullity;  but  in  case  the  respondent  merely  denies  the  boast- 
ing, the  marriage  is  not  drawn  in  question.7  The  conclusiveness  of  the  judg- 
ment has  been  a  matter  of  considerable  dispute.8 

In  the  United  States  it  seems  that  this  action  has  never  existed. 

XV.  Restitution  of  Conjugal  Rights.  —  Where  one  of  the  parties  separated 
from  the  other  or  deserted  without  cause  the  ecclesiastical  courts  had  juris- 
diction to  make  a  decree  for  restitution  of  conjugal  rights,  compelling  the 
party  to  resume  cohabitation,  and  such  courts  had  jurisdiction  to  enforce  such 
decree  by  excommunication  and  imprisonment.9    Valid  defenses  to  this  pro- 


Marriages  Within  Prohibited  Degrees.  —  Moore 
v.  Whitaker,  2  Harr.  (Del.)  50;  Harrison  v. 
State,  22  Mi.  468,  85  Am.  Dec.  658. 

Marriage  of  White  Persons  and  Persons  of  Color 
—  Provision  of  Constitution.  —  Floyd  v.  Calvert, 
53  Miss.  37;  Dickerson  v.  Brown,  49  Miss.  357. 

Marriage  of  Guilty  Party  After  Divorce.  —  Wil- 
son v.  Holt,  83  Ala.  528,  3  Am.  St.  Rep.  768; 
Littlefleld  v.  Littlefield,  174  Mass.  216. 

1.  Jactitation  of  Marriage.  —  3  Black.  Com.  93. 
Prayer  of  Petition.  —  The  petitioner  prays  thai. 

be  or  she  he  declared  free  from  the  alleged 
marriage  and  that  the  respondent  be  enjoined 
to  perpetual  silence  thereafter.  Duchess  of 
Kingston's  Case,  20  How.  St.  Tr.  379.  See 
also  Thompson  v.  Rourke,  (1893)  P.  11.  where 
the  prayer  was  merely  that  the  respondent  be 
enjoined  to  perpetual  silence  in  the  premises. 

Suit  Criminal  in  Nature.  —  The  suit  of  jactita- 
tion of  marriage  is  criminal  in  its  nature,  and 
if  it  is  found  against  the  defendant  he  may  be 
condemned  in  costs.  Hawke  v.  Corri,  2  Hag. 
Cons.  284. 

In  What  Court  Brought  Since  1857.  —  The  suit 
is  now  brought  in  the  Probate,  Divorce,  and 
Admiralty  Division  by  virtue  of  the  Matrimo- 
nial Causes  Act,  20  &  21  Vict.,  c.  85,  §  6. 

2.  Suit  Once  Much  Used.  —  See  note  to  Walton 
v.  Rider,  1  Lee  Ecc.  16.  Probably  the  suit 
came  into  disfavor  because  of  the  decision  in 
this  case  against  its  conclusiveness.  See 
Duchess  of  Kingston's  Case,  20  How.  St.  Tr. 
355,  and  the  last  note  to  this  section. 

3.  Fallen  into  Disuse.  —  Thompsons.  Rourke, 
(1892)  P.  244. 

4.  Who  May  Bring  Suit.  —  Campbell  v.  Cor- 
lacy,  31  L.  J.  M.  C.  60. 

5.  Plea  of  Actual  Marriage.  —  See  Walton  v. 
Rider,  1  Lee  Ecc.  16;  Bodkin  v.  Case,  Mil- 
ward  355;  Thompson  v.  Rourke,  (1893)  P.  11; 
Hawke  v.  Corri,  2  Hag.  Cons.  290. 

6.  These  three  defenses  were  enumerated  in 
Bodkin  v.  Case,  Mil  ward  355;  Hawke  v.  Corri, 
2  Hag.  Cons.  290. 

Leave  or  License.  —  In  Hawke  v.  Corri,  2 
Hag.  Cons.  284,  and  Thompson  v.  Rourke, 


(1893)  P.  70,  the  real  defense  was  the  fact  that 
the  plaintiff  had  permitted  the  respondent  to 
hold  him  or  her  out  as  her  husband  or  his 
wife,  and  it  was  held  that  it  did  not  matier 
when  such  leave  or  license  had  been  given 
or  withdrawn,  even  though  it  had  been  with- 
drawn before  the  alleged  boasting. 

7.  Effect  of  Pleading  Marriage  or  Denial.  — 
Per  Dr.  Wynne  (afterwards  Dean  of  the  Arches), 
in  Duchess  of  Kingston's  Case,  20  How.  St. 
Tr.  430. 

8.  Conclusiveness  of  Judgment.— In  the  Duchess 
of  Kingston's  Case,  20  How.  St.  Tr.  543,  note, 
2  Smith's  Ii.  C.  784,  the  judges,  speaking  by 
Sir  Wm.  De  Gray,  Chief  Justice  of  the  Com- 
mon Pleas,  advised  the  House  of  Lords  that 
"  a  sentence  in  the  spiritual  court  against  a 
marriage  in  a  suit  of  jactitation  of  marriage  is 
not  conclusive  evidence  so  as  to  stop  the 
counsel  for  the  crown  from  proving  the  mar- 
riage in  an  indictment  for  polygamy."  How- 
ever, the  question  of  fraud  entered  into  and 
vitiated  the  sentence  in  the  suit  of  jactitation 
in  this  case. 

The  Judgment  Was  Held  Conclusive  in  Clews 
v.  Bathursl,  2  Stra.  960;  Lee  t.  Hardw.  n ; 
Dacosta  v.  Villa  Real,  2  Stra.  960,  sub  nom. 
Mendez  v.  Villa  Real,  Lee  /.  Hardw.  18.  In 
both  these  cases  the  judgment  was  that  the 
marriage  was  null. 

9.  Decree  for  Restitution  of  Conjugal  Rights  En- 
forced by  Excommunication  and  Imprisonment.  — 
Holmes  v.  Holmes,  2  Lee  Ecc.  116;  Barlee  v. 
Barlee,  1  Add.  Ecc.  305;  Lakin  v.  Lakin,  1 
Spinks  274;  Alexander  v.  Alexander,  2  Sw.  & 
Tr.  385;  Cherry  v.  Cherry,  29  L.  J.  M.  C.  141. 

But  under  the  present  law  of  England  a  de- 
cree of  restitution  can  be  enforced  only  by 
awarding  alimony  to  the  wife  or  a  settlement 
upon  the  husband.  Swift  v.  Swift,  15  P.  D. 
118;  Theobald  v.  Theobald,  15  P.  D.  26. 

Under  the  Matrimonial  Causes  Act  18S4,  §5, 
noncompliance  with  a  decree  for  restitution 
may  be  regarded  as  desertion,  and  the  court 
may  then  grant  a  decree  for  a  judicial  separa- 
tion.   Bigwood  v,  Bigwood,  13  P.  D.  89;  Hard- 


19  C.  of  1..  —  77 
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ceeding  were  that  there  was  no  valid  marriage  1  or  that  the  separation  was 
justifiable  because  the  plaintiff  was  guilty  of  misconduct  constituting  a  ground 
for  divorce,  such  as  cruelty  or  adultery.2  Courts  in  the  United  States  have 
no  jurisdiction  to  grant  such  relief,  the  only  remedy  for  desertion  being  a 
decree  for  alimony  or  a  decree  of  absolute  divorce.3 

XVI.  Annulment  of  Marriage  —  1.  Distinguished  from  Divorce.  —  The 
nullity  suit  is  brought  either  to  have  a  void  marriage  adjudged  to  be  void  or 
to  have  a  voidable  marriage  annulled  or  declared  to  be  void.  The  nullity 
decree  in  effect  declares  that  a  valid  marriage  never  existed,  while  a  decree 
of  divorce  in  effect  declares  the  marriage  valid  and  dissolves  it.4  The  nullity 
decree  relates  back  to  the  date  of  the  marriage,  but  the  decree  of  divorce 
operates  only  from  the  time  of  its  rendition.5  The  word  "divorce"  as  now 
used  means  a  dissolution  of  the  bonds  of  matrimony,0  although  as  used  in  the 
statutes  of  man}'  states  it  includes  both  nullity  and  divorce.7 

2.  Jurisdiction  —  a.  In  Absence  of  Statute  —  (i)  In  General.  —  At  com- 
mon law  the  ecclesiastical  courts  had  exclusive  jurisdiction  of  suits  to  annul 
marriages.  Such  courts  never  existed  in  the  United  States,  and  the  jurisdiction 
does  not  exist  unless  expressly  conferred  by  statute  or  unless  it  is  included 
within  the  general  jurisdiction  of  courts  of  equity.8 

(2)  Marriage  Void  071  Account  of  Prior  Marriage.  —  A  marriage  void  on 
account  of  prior  marriage  is  a  void  contract  which  may  be  annulled  by 
a  court  of  equity  although  such  jurisdiction  has  not  been  conferred  by  stat- 
ute.9 

(3)  Fraud,  Duress,  Lack  of  Consent,  and  Insanity.  —  It  is  held  that  courts 
of  equity  can  annul  marriages  for  fraud,10  duress,11  lack  of  consent,12  and 


ing  v.  Harding,  n  P.  D.  in;  Dicks  v.  Dicks, 
(1899)  P.  275. 

1.  Marriage  Void  or  Voidable.  —  Swift  v.  Swift, 
4  Hag.  Ecc.  139 

2.  Misconduct  Constituting  Ground  for  Divorce. 

—  Barlee  v.  Barlee,  1  Add.  Ecc.  305;  Best  v. 
Best,  1  Add.  Ecc,  411;  Chven  -j.  Owen,  4  Hag. 
Ecc.  261;  Dennissz'.  Denniss,  3  Hag.  Ecc.  353, 
note  a;  Perrin  v.  Perrin,  1  Add.  Ecc.  4. 

3.  See  the  title  Divorce,  vol.  9,  p.  764  et  sea. 

4.  See  infra,  this  section,  Decree  of  Annul- 
ment —  Effect  on  Marriage  Relation. 

5.  Divorce  Decree  Operative  from  Rendition  Only. 

—  See  the  title  Divorce,  vol.  9,  p.  851. 

6.  Divorce  Means  Dissolution  of  Marriage.  — 
Stewart  v.  Vandervort,  34  W.  Va.  524.  And 
see  the  title  Divorce,  vol.  9,  p.  728. 

7.  The  use  of  the  word  "  divorce  "  in  the  di- 
vorce act  is  a  misnomer  when  applied  to  causes 
for  annulment.  Rooney  v.  Rooney,  54  N.  J. 
Eq.  231. 

8.  Jurisdiction  Must  Be  Inherent  or  Derived 
from  Statute.  —  Le  Brun  v.  Le  Brun,  55  Md. 
496;  Ridgely  v.  Ridgely,  79  Md.  298;  Kelley 
v.  Kelley,  161  Mass.  in,  42  Am.  St.  Rep.  389; 
Anonymous,  24  N.  J.  Eq.  19;  Burtis  v.  Bnrtis, 
Hopk.  Ch.  (N.  Y.)  557,  14  Am.  Dec.  563;  Le 
Birron  v.  Le  Barron,  35  Vt.  365. 

Marriage  of  Guilty  Party.  —  In  Peugnet  v. 
Phelps,  48  Barb.  (N.  Y.)  566,  it  was  held  that 
the  Supreme  Court  had  no  power  to  annul  a 
marriage  on  the  ground  that  it  was  void  be- 
cause a  decree  of  divorce  had  prohibited  one 
of  the  parties  from  marrying,  as  such  ground 
for  annulment  was  not  enumerated  among 
other  grounds  in  the  statute  giving  to  the 
court  jurisdiction  to  annul  marriages. 

In  South  Carolina  no  court  has  jurisdiction  to 
declare  a  marriage  void  in  a  direct  proceeding 


for  such  purpose,  but  any  court  may  determine 
the  validity  of  a  marriage  as  a  collateral  or 
incidental  question.  Bowers  v.  Bowers,  10 
Rich.  Eq.  (S.  Car.)  551,  73  Am.  Dec.  99. 

9.  Equity  Has  Jurisdiction  to  Annul  on  Ground 
of  Prior  Marriage.  —  Tefft  v.  Tefft,  35  Ind.  45; 
Fuller  v.  Fuller,  33  Kan.  5S2;  Rooney  -'. 
Rooney,  54  N.  J.  Eq.  231.  Contra.  Ridgely  v. 
Ridgely,  79  Md.  298;  Kelley  v.  Kelley,  161 
Mass.  in,  42  Am.  St.  Rep.  38Q. 

10.  Jurisdiction  Independent  of  Statute— Fraud 
—  Indiana.  —  Tefft  v.  Tefft,  35  Ind.  44;  Hen- 
neger  v.  Lomas,  145  Ind.  287." 

Maryland. — Le  Brun  v.  Le  Brun,  55  Md. 
496;  Ridgely  v.  Ridgely,  79  Md.  298. 

Michigan.  —  Maier  v.  Wayne  Circuit  Judge. 
112  Mich.  491. 

New  Hampshire.  —  True  v.  Ranney,  21  N. 
H.  52,  53  Am.  Dec.  164;  Keyes  v.  Keyes,  22 
N.  H.  553- 

New  Jersey.  —  Carris  v.  Cards,  24  N.  J.  Eq. 
516;  Anonymous,  24  N.  J.  Eq.  19;  Sinclair  v. 
Sinclair,  57  N.  J.  Eq.  222. 

New  York.  —  Wightman  v.  Wightman,  4 
Johns.  Ch.  (N.  Y.)  343;  Ferlat  v.  Gojon,  Hopk. 
(N.  Y.)  478,  14  Am.  Dec.  554;  Scott  v.  Shu- 
feldt,  5  Paige  Ch.  (N.  YO43;  Fisk  v.  Fisk,  6 
N.  Y.  App.  Div.  432;  Griffin  v.  Griffin,  47  N. 
Y.  134;  Erkenbrach  v.  Erkenbrach,  96  N.  Y. 
45°- 

Vermont.  —  Clark  v.  Field,  13  Vt.  460. 
Contra.  —  Madison  v.   Mattison,   1  Strobh. 
Eq.  (S.  Car.)  3S7,  47  Am.  Dec.  541. 

11.  Duress. — Le  Brun  v.  Le  Brun,  55  Md.  496; 
Smith  v.  Smith,  51  Mich.  607;  Willard  ». 
Willard,  6  Baxt.  (Tenn.)2q7,  32  Am.  Rep.  529. 

12.  Lack  of  Consent  —  Marriage  in  Jest.  —  A 
court  of  equity  has  jurisdiction  to  annul  a 
marriage  where  it  was  solemnized  in  jest  with- 
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insanity,1  and  this  even  in  the  absence  of  statute,  on  the  ground  that  equity 
has  inherent  jurisdiction  to  annul  all  void  contracts. 

(4)  Voidable  Marriages  —  Canonical  Impediments  —  Impotency.  —  But 
where  there  is  a  valid  contract  of  marriage,  free  from  influences  preventing 
the  consent  of  both  parties,  a  court  of  equity  has  no  inherent  jurisdiction  to 
annul  on  the  ground  of  some  canonical  disability  or  incapacity,  as  consan- 
guinity or  affinity,2  or  impotency.3 

b.  As  Derived  from  Statute.  —  The  jurisdiction  of  courts  to  annul 
marriages  is  usually  conferred  by  statutes  including  both  causes  for  annulment 
anJ  causes  for  divorce,  without  attempt  to  distinguish  one  from  the  other. 
Generally  the  jurisdiction  is  conferred  in  express  terms  and  is  not  to  be 
inferred  where  jurisdiction  in  all  civil  cases  is  granted  to  inferior  courts.4 

3.  Domicil.  —  The  nullity  suit,  like  a  suit  for  divorce,  is  a  proceeding  to 
establish  the  status  of  the  parties.  Therefore  the  proceeding  must  be  brought 
where  the  parties  are  domiciled.  The  law  of  domicil  will  be  the  same  as  in 
divorce  proceedings.5 

4.  Grounds  for  Annulment.  —  The  grounds  for  annulment  are  usually  fixed 
by  statute,  but  in  cases  of  fraud,  duress,  lack  of  consent,  or  insanity  a  court 
of  equity  will  have  jurisdiction  in  the  absence  of  statute.6 

5.  Defenses  —  a.  Special  Defenses  to  Divorce  Suit.  —  The  nullity 
suit  is  a  proceeding  to  determine  the  validity  of  a  marriage  and  not 
to  determine  whether  there  is  cause  for  dissolving  the  marriage  rela- 
tion.   The  special   defenses   to   a  divorce   suit,   such   as  recrimination,7 


out  the  consent  of  either  party  and  without 
the  intent  of  either  that  the  ceremony  should 
be  valid.  The  constitution  having  deprived 
the  legislature  of  the  power  to  annul  or  dissolve 
marriages  and  conferred  the  power  upon  ihe 
Chancery  Courls  in  certain  cases,  it  may  be 
inferred  that  such  courts  have  jurisdiction  in 
such  a  case,  as  no  other  court  has  such  juris- 
diction.   McClurg  v.  Terry,  21  N.  J.  Eq.  225. 

1.  Insanity. —  In  the  exercise  of  its  ordinary 
powers  a  court  of  equity  has  jurisdiction  to 
annul  a  marriage  on  the  ground  of  insanity  on 
petition  of  the  guardian  of  an  insane  person. 
Wightman  v.  Wightman,  4  Johns.  Ch.  (N.  Y.) 
343 ;  Crump  v.  Morgan,  3  Ired.  Eq.  (38  N.  Car.) 
91,  40  Am.  Dec.  447;  Waymire  v.  jetmore,  22 
Ohio  St.  271.  See  also  Burtis  v.  Burtis,  Hopk. 
(N.  Y.)  557,  14  Am.  Dec.  563. 

2.  Consanguinity  or  Affinity.  —  Elliott  v.  Garr, 
2  Phill.  Ecc.  16. 

3.  Impotency.  —  Burtis  v.  Burtis,  Hopk.  (N. 
Y.)  557,  14  Am.  Dec.  563;  Anonymous,  24  N. 
J.  Eq.  19,  wherein  it  was  held  that  a  court  of 
equity  will  not,  on  the  ground  of  fraud,  assume 
j  urisdiclion  to  annul  a  marriage  for  impotency, 
as  the  incapacity  is  merely  a  canonical  disa- 
bility rendering  the  marriage  voidable  and  not 
void.  The  court  is  confined  to  cases  where 
there  is  no  valid  contract  of  marriage. 

4.  See  the  title  Divorce,  vol.  9,  p.  739.  See 
also  Ridgely  v.  Ridgely,  79  Md.  298. 

New  York.  —  Under  Code  Civ.  Pro.  N.  Y., 
§  1743,  a  marriage  may  be  annulled  on  the 
ground  of  a  subsisting  prior  marriage.  Jones 
v.  Jones,  71  Hun  (N.  Y.)  519. 

North  Carolina.  —  Code  N.  Car.  (1883),  §  18 10, 
declaring  certain  marriages  void,  but  provid- 
ing that  "  no  marriage  followed  by  cohabita- 
tion and  the  birth  of  issue  shall  be  declared 
void  after  the  death  of  either  of  the  parties." 
for  any  of  the  causes  except  iniermarriage  of 
races  and  bigamy,  does  not  prevent  a  court 


from  declaring  the  marriage  void  on  account 
of  a  prior  marriage  undissolved,  where  no  issue 
was  born.    Ward  v.  Bailey,  118  N.  Car.  55. 

5.  Jurisdiction  Determined  by  Domicil,  Not  by 
Place  of  Marriage. —  Bonaparte  v.  Bonaparte, 
(1892)  P.  402;  Blumenthal  v.  Tannenholz,  31 
N.  J.  Eq.  194;  Barney  v.  Cuness,  68  Vt.  51; 
Eliot  v.  Eliot,  77  Wis.  634. 

Domicil  in  Divorce  Proceedings. —  See  the  title 
Divorce,  vol.  9,  p.  741. 

May  Declare  Void  Marriage  Celebrated  in 
Another  State.  —  Where  one  of  the  parties  to  a 
marriage  celebrated  in  another  state  was 
domiciled  at  the  time  in  Veimont,  and  con- 
tinued to  be  so  domiciled  at  the  time  of  the 
decree,  the  courts  of  Vermont  have  authority 
to  pronounce  such  marriage  void  on  the  ground 
of  a  prior  marriage  undissolved.  Barney  v. 
Cuness,  68  Vt.  51. 

If  a  marriage  celebrated  in  Illinois  was  in- 
valid according  to  the  laws  of  Wurttemberg, 
although  it  was  valid  according  to  the  laws  of 
Illinois,  the  courts  of  Illinois  will  respect  a 
decree  of  nullity  rendered  by  the  couits  of 
Wiirttemberg,  where  one  of  the  parties  to  the 
marriage  was  a  citizen  of  that  kingdom. 
Roth  v.  Roth,  104  111.  35,  44  Am.  Rep.  81. 

Domicil  of  Minor.  —  In  Blumenthal  v.  Tan- 
nenholz, 31  N.  J.  Eq.  194,  a  minor  whose 
parents  resided  in  Canada  filed  a  bill  in  New 
Jerseyto  annul  her  marriage  with  the  defendant, 
which  was  contracted  within  that  state.  The 
defendant  was  not  a  resident  of  New  Jersey, 
and  the  plaintiff  had  resided  therein  but  eigh- 
teen months.  It  was  held  that  the  place  of 
marriage  was  not  material, and  that,  the  domicil 
of  the  minor  being  with  her  parents  in  Canada, 
the  court  had  no  jurisdiction. 

(?.  See  supra,  this  section.  Jurisdiction  —  In 
Absence  of  Statute  —  Fraud,  Duress,  Lack  of 
Consent,  and  Insanity, 

7.  Recrimination.  —  M.  v.  D.,  10  P.  D.  75, 
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condonation,1  or  collusion,2  are  not  defenses  to  a  nullity  suit. 

b.  Delay  —  Statute  of  Limitations.  — Where  the  delay  is  unusual  or 
unexplained,  relief  will  be  denied  in  the  nullity  suit  as  in  the  divorce  suit.3  In 
some  states  the  question  is  determined  by  the  statute  of  limitations.4 

c.  ESTOPPEL  —  Knowledge  that  Prior  Marriage  Existed.  —  Where  a  marriage  is 
void  it  cannot  be  ratified  by  the  act  of  either  party.  It  is  therefore  held  that 
a  marriage  may  be  declared  void  on  account  of  the  existence  of  a  prior  mar- 
riage although  the  petition  or  application  is  made  by  a  party  who  has  acted  in 
bad  faith  in  contracting  a  bigamous  marriage.5 

d.  Waiver  —  Ratification.  —  Where  a  marriage  is  not  void,  but  is 
merely  voidable  on  account  of  want  of  age,6  or  because  of  fraud 7  or 
duress,8  relief  will  be  denied  if  the  innocent  and  injured  party  has  voluntarily 
continued  cohabitation. 

6.  Decree  of  Annulment  —  a.  Effect  on  Marriage  Relation.  —  A  decree 
of  annulment  does  not  render  the  marriage  void,  but  in  effect  is  a  judicial 
determination  that  the  alleged  marriage  never  in  fact  existed,  and  renders  the 
status  of  the  parties  the  same  as  if  they  had  always  remained  single.9 


175;  C.  B.  v.  A.  15.,  12  Sc.  Sess.  Cas.  (4th 
ser.)  36:  Pain  v.  Pain,  37  Mo.  App.  110. 

1.  Condonation.  —  Pain  v.  Pain,  37  Mo.  App. 
1  ro. 

2.  Collusion  and  Marriage  of  Corespondent.  —  In 

Bonaparte  v.  Bonaparte,  (1892)  P.  402,  the  hus- 
band sued  for  annulment  of  the  marriage  on 
the  ground  that  the  wife  had  a  former  husband 
living  and  that  the  prior  marriage  had  not  been 
dissolved.  It  appeared  that  the  plaintiff  had 
caused  the  parties  to  the  first  marriage  to  sue  for 
divorce,  that  he  was  the  corespondent  charged 
with  adultery,  that  the  sait  having  been  dis- 
missed he  ind  need  the  parties  to  go  to  Scotland 
and  apply  for  divorce  there,  he  paying  all  the 
expenses,  that  the  divorce  in  Scotland  was  ob- 
tained by  collusion,  and  that  the  plaintiff  had 
knowledge  of  all  these  facts  after  the  divorce 
and  before  he  mirried  the  woman.  It  was 
held  that  the  misconduct  of  the  petitioner 
wjuld  not  bar  a  nullity  decree. 

3.  Lapse  of  Time  —  Insanity.  —  Where  a  wife 
delayed  for  twenty-two  years  after  the  dis- 
covery of  the  alleged  insanity  before  filing  a 
bill  to  avoid  the  marriage  on  that  ground,  it 
was  held  that  a  court  of  equity  would  deny 
relief  on  account  of  the  long  acquiescence  and 
delay.  If  the  marriage  was  void,  the  parties 
must  be  left  to  other  remedies  concerning 
their  property  rights.  Rawdonz/.  Rawdon,  28 
Ala.  565. 

A  divorce  will  not  be  granted  on  the  ground 
of  insanity  of  the  wife  at  marriage,  where  more 
than  thirty  years  have  elapsed  since  the  mar- 
riage, and  the  parties  have  separated  under 
articles  of  agreement  and  iheir  children  have 
reached  maturity.  Secor  v.  Secor,  I  Mac- 
Arthur  (D.  C.)  630. 

Impotency.  —  As  to  delay  where  impolency 
is  alleged,  see  supra,  this  title.  Physical  Ca- 
pacity—  Impotency  —  When  Decree  Denied — 
Delay  and  Acquiescence. 

As  to  the  Effect  of  Delay  in  Divorce  Proceedings 
see  the  title  Divorce,  vol.  9,  p.  S36. 

4.  Statute  of  Limitations.  —  A  general  statute 
requiring  that  bills  lor  relief  on  the  ground  of 
fraud  shall  be  filed  within  six  years  after  dis- 
covery applies  to  suits  for  the  annulment  of 
marriage  on  the  ground  of  fraud.  Such  a 
statute  is  not  affected  by  a  provision  of  the 


divorce  statute  that  a  marriage  may  be  an- 
nulled on  the  ground  of  fraud  during  the  life- 
time of  the  parties  or  one  of  them.  Mont- 
gomery v.  Montgomery,  3  Barb.  Ch.  (N,  Y.) 
132. 

5.  Relief  May  Pe  Granted  on  Application  of 
Guilty  Party. —  Miles  v.  Chilton,  1  Rob.  Ecc. 
684;  Norton  v.  Seton,  3  Phill.  Ecc.  147;  Bona- 
parte v.  Bonaparte,  (1S92)  P.  402;  Monnier  v. 
Contejean,  45  La.  Ann.  419  (second  marriage 
confers  no  civil  rights);  Glass  v.  Glass,  114 
Mass.  563;  Anonymous,  2  Thomp.  &  C.  (N.  Y.) 
55S.  See  also  Summerlin  v.  Livingston,  15 
La.  Ann.  519.  Contra,  Tefft  v.  Teffi,  35  Ind. 
44;  Rooney  v.  Rooney,  54  N.  J.  Eq.  231. 

Marriage  in  Another  State  to  Evade  Law  of 
Domicil.  —  Where  parlies  go  to  another  state  to 
evade  the  laws  of  their  own  state  prohibiting 
the  marriage  of  the  guilty  party,  and  marry 
and  return,  neither  of  the  parties  can  have  the 
marriage  annulled  for  such  cause,  as  they  are 
in  pari  delicto.  Kerrison  v.  Kerrison,  (Supm. 
Ct.  Spec.  T.)  60  How.  Pr.  (N.  Y.)  51. 

6.  Affirmance  of  Marriage  by  Infants  or  Minors. 
—  See  the  title  Infants,  vol.  16,  p.  264. 

7.  See  supra,  this  title,  Fraud  and  Error  — 
Affirmance  of  Marriage  After  Discovery  of 
Fraud. 

8.  See  supra,  this  title,  Duress  —  Ratification. 

9.  Nullity  Decree  Merely  Declares  Marriage 
Void.  —  Bowzer  v.  Ricketts,  1  Hag.  Cons.  214; 
Matter  of  Eichhoff,  101  Cal.  600;  Perry  v. 
Perry,  2  Paige  (N.  Y.)  501. 

Statute  Rendering  Marriage  Voidable  until  An- 
nulled. —  In  some  stales  certain  marriages  are 
declared  by  statute  to  be  voidable  until  an- 
nulled. The  effect  of  such  a  statute  is  merely 
to  render  the  marriage  void  from  the  date  of 
the  decree.  But  after  the  decree  of  nullity  is 
rendered  the  marriage  is  on  precisely  the  same 
fooling  as  a  marriage  void  ab  initio.  Price  v. 
Price,  124  N.  Y.  5S9.  See  also  sup>a,  this 
title.  Validity  and  Effect  of  Marriage  —  Void 
Marriage,  the  paragraph  Statutes  Rendering 
Marriage  Voidable  until  Annulled. 

Effect  of  Annulment  of  Voidable  Marriage.  —  In 
Chase  v.  Chase,  55  Me.  21,  it  was  held  that  a 
judgment  annulling  a  marriage  on  the  ground 
of  impotency  in  effect  declares  the  marriage  to 
be  void  from  the  beginning.    It  is  not  a  dis- 
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b.  Effect  on  Status  of  Children.  —  A  decree  annulling  a  marriage 
renders  the  issue  of  such  marriage  illegitimate  1  in  the  absence  of  statutes  pro- 
viding otherwise.3 

c.  Effect  on  Property  Rights. —  When  a  marriage  is  annulled  all 
rights  dependent  upon  the  existence  of  the  marriage,  such  as  dower  and 
curtesy,  are  also  terminated  and  annulled.3  Each  party  retains  the  property 
possessed  at  the  time  of  marriage.*  The  injured  party  is  entitled  to  damages 
incurred  by  entering  the  void  marriage.5 

7.  Alimony.  —  A  court  of  equity  has  no  jurisdiction  to  award  permanent 
alimony  upon  a  decree  of  annulment  unless  authorized  by  statute.0  But 
temporary  alimony  is  allowed  in  such  cases.7 

8.  Restoration  of  Property.  —  Although  permanent  alimony  cannot  be 
awarded  on  a  decree  of  nullity,  the  court  may  restore  to  each  party  the  prop- 
erty possessed  before  marriage  or  its  value,8  either  by  virtue  of  a  general  juris- 
diction in  equity  9  or  by  powers  conferred  or  declared  by  statute.10 


solution  of  the  bonds  once  uniting  the  parties, 
but  a  declaration  that  there  never  was  a  valid 
marriage. 

1.  Children  of  Void  Marriage  Illegitimate.  — 

Aughtie  v.  Aughtie,  i  Phi  11.  Ecc.  201;  Adams 
z-.  Adams,  154  Mass.  290;  Zule  v.  Zule,  1  N. 
J.  Eq.  96. 

2.  Statute  Declaring  Issue  Legitimate  Where 
Marriage  Was  Contracted  in  Good  Faith.  —  Teter 
v.  Teter,  88  Ind.  494;  Harris  v.  Harris,  85 
Ky.  49;  Hiram  v.  Pierce,  45  Me.  367,  71  Am. 
Dec.  555;  Glass  v.  Glass,  114  Mass.  563;  Gall 
v.  Gall,  114  N.  Y.  109. 

3.  Property  After  Annulment  —  Dower.  — 
Aughtie  v.  Aughtie,  I  Phill.  Ecc.  201;  Cage  v. 
Acton,  1  Ld.  Raym.  521;  Drummond  v.  Irish. 
52  Iowa  41;  Price  v.  Price,  124  N.  Y.  589. 
See  also  supra,  this  tille,  Validity  and  Effect  of 
Marriage  —  Void  Marriage. 

As  to  Property  R'ghts  Continuing  in  Favor  of 
Parties  Who  Acted  in  Good  Faith,  after  a  decree 
of  nullity  in  the  civil  law,  see  supra,  this  title, 
Validity  and  Effect  o  f  Marriage  —  Void  Mar- 
riage. 

A  Decree  of  Alimony  obtained  in  another  pro- 
ceeding is  annulled  by  a  subsequent  annul- 
ment of  the  marriage,  and  its  enforcement 
should  be  permanently  enjoined  in  the  decree 
of  annulment.  Scurlock  v.  Scurlock,  92  Tenn. 
629. 

4.  Decree  Leaves  Property  Unaffected  by  Nomi- 
nal Marriage,  —  Carpenter  v.  Smith,  24  Iowa 
200;  Matter  of  Van  Alstine,  21  Wash.  194. 
See  also  infra,  this  section,  Restoration  of 
Property. 

5.  Damages  for  Fraud  in  Inducing  Void  Mar- 
riage.—  bchmitt  v.  Schneider,  109  Ga.  628; 
Withee  v.  Brooks,  65  Me.  14;  Cooper?'.  Cooper, 
147  Mass.  370,  9  Am.  St.  Rep.  721;  Higgins  v. 
Breen,  9  Mo.  497;  Blossom  v.  Barrett,  37  N. 
Y.  434,  97  Am.  Dec.  747. 

Action  for  Damages  Does  Not  Survive.  —  Where, 
after  the  death  of  a  woman,  her  supposed  hus- 
band discovers  that  she  had  a  lawful  husband 
living,  and  that  her  representalion  that  she 
was  single  at  the  time  of  the  second  marriage 
was  fjlse,  he  cannot  recover  from  her  estate 
the  value  of  the  food,  shelter,  and  clothing 
furnished  to  her.  The  entire  cause  of  action  is 
a  tort  arising  from  the  deceit  and  does  not  sur- 
vive as  against  her  representatives.  Payne's 
Appeal,  65  Conn.  397,  48  Am.  St.  Rep.  215. 


A  decree  in  a  suit  to  annul  a  marriage  find- 
ing that  the  marriage  was  valid  and  lawful  is 
binding  upon  the  heirs  and  devisees  of  the 
husband  in  an  action  by  his  widow  to  recover 
dower.  Lythgoe  v.  Lythgoe,  75  Hun  (N.  Y.) 
147. 

Damages  for  Seduction  —  Recovery  After  Mar- 
riage Annulled.  —  The  nullity  decree  is  not  an 
adjudication  of  the  property  rights  of  the 
parties.  Afterthe  marriage  has  been  annulled 
the  woman  has  the  same  rights  as  if  the  mar- 
riage had  never  existed,  and  may  maintain  an 
action  against  the  man  for  seducing  her  and 
afterwards  marrying  her  to  avoid  a  prosecu- 
tion.   Henneger  v.  Lomas,  145  Ind.  287. 

6.  No  Permanent  Alimony  in  Absence  of  Statute. 

—  See  the  title  Alimony,  vol.  2,  pp.  117,  118. 
And  in  addition  to  the  cases  there  cited,  see 
the  following:  Barber  v.  Barber,  74  Iowa  301; 
Daniels  v.  Morris,  54  Iowa  3C9;  Fuller  v. 
Fuller,  33  Kan.  582;  Wilhite  v.  Wilhite,  41 
Kan.  154;  Stivers  v.  Wise,  18  N.  Y.  App.  Div. 
316;  Scurlock  v.  Scurlock,  92  Tenn.  629:  Arey 
v.  Arey,  22  Wash.  261;  Wheelers.  Wheeler,  76 
Wis.  631,  79  Wis.  303. 

Marriage  in  Good  Faith.  —  The  statutes  of 
Iowa  permit  the  court  to  grant  permanent  ali- 
mony on  annulment  of  marriage  where  the 
void  marriage  has  been  contracted  in  good 
faith.  The  statutes  also  permit  an  attach- 
ment of  the  homestead  in  such  cases.  Daniels 
v.  Morris,  54  Iowa  369. 

7.  See  the  title  Alimony,  vol.  2,  p.  104. 

8.  Restoration  of  Property. —  Werner  v.  Wer- 
ner, 59  Kan.  399;  Chase  v.  Chase,  55  Me.  21; 
Chunn  v.  Chunn,  Meigs  (Tenn.)  131 ;  Matter 
of  Van  Alstine,  21  Wash.  194;  Wheeler  v. 
Wheeler,  79  Wis.  303. 

9.  Independently  of  the  powers  conferred  by 
the  divorce  statute  a  court  of  equity  has  power 
to  decree  a  division  of  property  which  has  been 
jointly  accumulated  by  the  parties  to  a  void 
marriage.  Werner  v.  Werner,  59  Kan. 
309- 

10.  Statute  Authorizing  Restoration  of  Property. 

—  Under  a  statute  authorizing  the  court  on 
annulling  a  marriage  to  "  make  provision  for 
restoring  to  the  wife  the  whole  or  such  part  as 
it  shall  deem  just  and  reasonable  of  any  estate 
which  the  husband  may  have  received  from 
her,  or  the  value  thereof,"  the  court  may  ren- 
der a  decree  for  one-half  the  net  profits  of  a 
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XVII.  ClVIE  AND  CRIMINAL  LIABILITY  FOR  ILLEGAL  MARRIAGE  —  1.  Liability 

of  Officer  Granting  License.  —  The  statutes  of  many  states  provide  that  the 
officer  granting  marriage  licenses  shall  be  liable  to  a  penalty  and  damages 
payable  to  the  parent  or  guardian,  where  the  license  is  unlawfully  issued. 
The  liability  is  much  the  same  as  for  other  statutory  penalties,  and  needs  no 
further  comment  here.1 

Good  Faith  of  Officer.  —  The  officer  issuing  the  marriage  license  has  power  to 
administer  oaths  and  to  examine  the  applicant  as  to  the  ages  of  the  parties, 
and  where  he  relies  upon  such  testimony  he  will  be  protected  though  the 
testimony  be  false.8  But  good  faith  will  be  no  defense  to  the  action  where 
the  officer  has  not  followed  the  directions  of  the  statutes.3 


business  in  which  the  parties  were  partners. 
Wheeler  v.  Wheeler,  79  Wis.  303. 

Marriage  Settlement  Annulled.  —  Upon  annul- 
ment of  a  marriage  the  court  may  direct  a  re- 
conveyance to  the  wife  of  all  property  conveyed 
by  a  marriage  settlement  and  held  in  trust  for 
both  husband  and  wife  and  their  issue,  if  any. 
A.  v.  M.,  10  P.  D.  178;  Chapman  v.  Bradley, 
4  De  J.  &  S.  71. 

1.  See  the  title  Fines  and  Penalties,  vol. 
13,  P-  52- 

Liable  Where  License  Issued  by  Clerk  or  Dep- 
uty.—  Wood  v.  Farnell,  50  Ala.  546;  Beard  v. 
Holland,  59  Miss.  164. 

Issuance  of  Marriage  License  Ministerial  Act 

and  Cannot  Be  Delegated.  —  Cotten  v.  Rutledge, 
33  Ala.  no;  Wood  v.  Farnell,  50  Ala.  546; 
Ashley  v.  State,  109  Ala.  48.  In  Ihe  case  last 
cited  the  court  held  thai  "  the  duty  of  issuing 
marriage  licenses  under  our  statutes,  by  the 
probate  judge,  though  ministerial,  is  a  duty 
involving  discretion,  official  and  personal,  such 
as  the  law  does  not  allow  to  be  delegated  to 
another  not  authorized  by  statute  to  exercise 
it,  as  in  the  case  of  his  regularly  appointed 
an.f  qualified  clerk." 

The  power  of  the  clerk  before  issuing  a 
license  to  examine  the  parties  as  to  age,  etc., 
under  oath,  has  been  called  quasi  judicial.  See 
Gilbert  v.  Bone,  64  111.  518. 

Where  the  statute  requires  the  officer  issu- 
ing licenses  to  make  "  reasonable  inquiry  "  of 
persons  applying,  as  to  their  legal  compe- 
tency, this  power  cannot  be  delegated.  Cole 
v.  Laws,  108  N.  Car.  185. 

Penalties  for  Issuing  License  or  Performing 
Ceremony  Without  Parents'  Consent — Alabama. 
—  Fairley  v.  Davis,  6  Ala.  375;  Ely  v.  Gam- 
mel,  52  Ala.  584;  Fitzsimmons  v.  Buckley,  59 
Ala.  539;  Riley  v.  Bell,  89  Ala.  597;  Willis  v. 
Byrne,  106  Ala.  425. 

Illinois.  —  Adains  v.  Cutright,  53  111.  361. 

Mississippi.  —  State  v.  Baker,  47  Miss.  88. 

Missouri.  —  Vaughn  v.  McQueen,  9  Mo.  330; 
Beckham  v.  Nacke,  56  Mo.  546;  Dunn  v.  San- 
ders, 48  Mo.  App.  610. 

New  Hampshire.  —  Bishop  v.  Marshall,  5  N. 
H.  407;  Wood  v.  Adams,  35  N.  H.  32. 

New  Jersey.  —  Wyckoff  v.  Boggs,  7  N.  J.  L. 
138. 

North  Carolina.  —  Ludwick  v.  Stafford,  t? 
Jones  L.  (51  N.  Car.)  109;  Caroon  v.  RogeiS^ 
6  Jones  L.  (51  N  Car.)  240;  Bowles  v.  Cochran, 
93  N.  Car.  398;  Williams  v.  Hodges,  101  N. 
Car.  300;  Maggett  v.  Roberts,  108  N.  Car.  174; 
Walker  v.  Adams,  109  N.  Car.  481;  Agents. 
Willis,  124  N.  Car.  29. 

Ohio.  —  Lax  will  v.  Kirby,  14  Ohio  1. 


Pennsylvania.  —  Bollin  v.  Shiner,  12  Pa.  St. 
205;  Mitchell  v.  Cowgill,  4  Binn.  (Pa.)  20. 

Vermont.  —  Holgate  v.  Cheney,  Brayt.  (Vt.) 
158. 

Remedy  Restricted  to  Citizens  of  State.  —  No 

penalty  can  be  recovered  by  a  nonresident 
where  his  daughter  has  married  in  the  stale 
without  his  consent,  as  the  statute  requires 
the  consent  of  a  parent  or  guardian  only  if 
living  in  the  state.  Bollin  v.  Shiner,  12  Pa. 
St.  205. 

A  Mother  Is  Entitled  to  the  Penalty  where 
she  is  the  surviving  parent.  Buchanan  v. 
Thorn,  1  Pa.  St.  431. 

If  a  Father  Has  Relinquished  His  Parental  Con- 
trol over  a  minor  child,  he  cannot  maintain  an 
action  against  a  justice  of  the  peace  or  clergy- 
man to  recover  the  statutory  penalty  fcr  mar- 
rying a  minor  without  the  parents'  consent. 
But  where  he  has  the  actual  control  of  the 
minor  it  is  no  defense  to  such  action  that  the 
father  by  reason  of  moral  degradation  was 
unfit  to  lake  care  of  his  minor  child.  Robin- 
son v.  English,  34  Pa.  St.  324. 

The  Liability  of  Persons  Aiding  and  Advising 
the  issuance  of  a  license  without  consent  is 
regulated  by  the  usual  rules  regarding  the 
construclion  of  penal  statutes.  See  the  title 
Fines  and  Penalties,  vol.  13,  p.  57,  note  1. 

Alteration  of  License.  —  The  cleik  does  not 
incur  the  penalty  ptescribed  by  the  statutes 
for  issuing  a  marriage  license  to  a  minor  with- 
out the  consent  of  the  parent  or  guardian 
where  the  parties  named  in  the  license  did 
not  marry,  but  the  magistrate  solemnizing  the 
marriage  changed  the  name  of  the  man  men- 
tioned in  the  license  to  that  of  another  man  to 
whom  the  minor  was  in  fact  married.  Camp- 
bell v.  Beck,  50  111.  171. 

The  Recovery  of  the  Statutory  Penalty  by  the 
Father  Does  Not  Bar  His  Suit  for  Loss  of  Services 
of  the  minor  married  without  consent.  Larwill 
v.  Kirby,  14  Ohio  I. 

No  Action  Can  Be  Maintained  on  the  Official 
Bond  of  a  Clerk  to  recover  damages  for  loss  of 
services  caused  by  the  issuance  of  a  marriage 
license  to  a  minor  without  the  consent  of  the 
father.    Holland  v.  Beard.  59  Miss.  i6t. 

2.  Officer  Acting  in  Good  Faith  Protected.  — 
Gilbert  v.  Bone,  64  111.  518.  This  is  so  be- 
cause the  power  that  he  exercises  is  "quasi 
judicial." 

3.  Officer  Not  Protected  if  He  Fails  to  Comply 
with  Statute.  —  A  county  clerk  issuing  a  mar- 
riage license  upon  a  mere  affidavit  of  an  appli- 
cant without  having  an  application  fora  license 
and  without  examining  the  applicant  under 
oath  is  liable  for  a  statutory  penalty  where  the 
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Definitions. 


2.  Liability  of  Parties  to  Marriage.  —  The  statutes  usually  provide  that  viola- 
tion by  the  parties  to  the  marriage  of  the  laws  relating  to  license  and  solem- 
nization shall  constitute  a  misdemeanor.1 

3.  Criminal  Liability  of  Person  Celebrating  Marriage.  —  In  many  states  there 
are  statutes  making  it  a  penal  offense  for  an  officer  or  minister  to  celebrate  a 
marriage  without  the  parent's  consent,2  or  to  fail  to  observe  the  law  as  to  the 
return  of  marriage  certificates,3  or  to  refuse  to  solemnize  a  marriage, 1  or  to 
solemnize  a  marriage  without  a  license.5 

MARRIAGE  ARTICLES.  —  See  the  title  Marriage  Settlements,  post. 

MARRIAGE  BROKERAGE.  —  Marriage  brokerage  has  been  defined  to  be 
"the  act  by  which  a  person  interferes,  for  a  consideration  to  be  received  by 
him,  between  a  man  and  a  woman,  for  the  purpose  of  promoting  a  marriage 
between  them."  6 

MARRIAGE  PORTION.  —  See  the  titles  ADVANCEMENTS,  vol.  I,  p.  760; 
Marriage  Settlements,/^. 


statements  in  the  affidavit  are  false.  Gilbert  v. 
Bone,  64  111.  518.  See  Riley  v.  Bell,  89  Ala.  597. 

If  the  statute  requires  the  presence  of  a  parent 
or  his  written  consent  to  the  issuance  of  a  license, 
the  officer  is  liable  where  he  issues  a  license 
without  such  requirement  though  he  acts  in 
good  faith.    Beckham  v.  Nacke,  56  Mo.  547. 

The  Statutes  of  North  Carolina  pecmit  a  regis- 
ter of  deeds  to  issue  a  license  for  marriage  if 
it  shall  "  appear  to  him  probable  that  there  is 
no  legal  impediment  to  such  marriage,"  and 
also  provide  that"  every  register  of  deeds' who 
shall  knowingly  or  without  reasonable  inquiry 
issue  a  license,"  where  there  is  a  lawful  im- 
pediment to  the  marriage,  "  shall  forfeit  and 
pay  two  hundred  dollars  to  any  person  who 
shall  sue  for  the  same."  Where  such  officer 
has  made  reasonable  inquiry  by  requiring  the 
applicant  to  make  an  affidavit  or  written  state- 
ment, he  may  rely  upon  such  affidavit  or  state- 
ment unless  there  are  other  circumstances  to 
put  him  on  further  inquiry  concerning  the  age 
of  the  parties.  Walker  v.  Adams,  109  N.  Car. 
481;  Williams  v.  Hodges,  101  N.  Car.  300; 
Maggett  v.  Roberts,  108  N.  Car.  174;  Bowles 
r.  Cochran,  93  N.  Car.  398. 

1.  See  statutes  of  the  various  jurisdictions. 
Informal  Marriage  Misdemeanor.  —  In  Kansas, 

a  marriage  entered  into  by  mutual  promises 
made  in  the  presence  of  witnesses,  but  with- 
out a  license  or  a  marriage  ceremony  per- 
formed by  an  authorized  officer,  was  held  valid 
as  a  common-law  marriage,  but  the  parties 
were  guilty  of  a  misdemeanor.  State  v. 
Walker,  36  Kan.  297,  59  Am.  Rep.  556. 

2.  Celebrating  Marriage  Without  Parent's  Con- 
sent.—  State  v.  Willis,  9  Ark.  197;  Sikes  v. 
State,  30  Ark.  496;  Smyth  v.  State,  13  Ark. 
696;  Bonker  v.  People,  37  Mich.  4;  State  v. 
Winright,  12  Mo.  410;  Stale  v.  Ross,  26  Mo.  260; 
State  v.  Griffith,  67  Mo.  287;  Shutl.  v.  Curloss,  1 
Ired.  Eq.  (36  N.  Car.)  233;  Slate  v.  Watts,  10 
Ired.  L.  (32  N.  Car.)  369.    See  local  statures. 

Consent  After  Marriage  No  Defense.  —  If  the 
parent  was  not  present  at  the  ceremony,  nor 
his  consent  in  writing,  as  required  by  the  stat- 
ute, obtained,  the  fact  that  he  afterwards 
gave  his  consent  to  the  marriage  and  is  prose- 
cuting the  suit  from  ulterior  motives  is  no 
defense  to  an  action  by  him  to  recover  the 
penalty.    Wyckoff  v.  Boggs,  7  N.  J.  L.  138. 

3.  Failure  to  Return  Marriage  Certificate  Within 


Time.  —  State  v.  Horsey,  14  Ind.  185;  State  v. 
Pierce,  14  Ind.  302;  State  v.  Madden,  Si  Mo. 
421.  See  also  I  Stimson's  Am.  Stat.  Laws, 
§  6142;  and  see  the  local  statutes. 

4.  Refusal  to  Solemnize  Marriages.  —  Davis  v. 
Black,  1  Gale  &  D.  432;  Reg.  v.  James,  4  Cox 
C.  C.  217,  2  Den.  C.  C.  1. 

The  Solemnization  of  a  Marriage  by  a  Private 
Person  who  impersonates  an  ordained  minister 
with  the  consent  of  the  contracting  parties  is 
not  a  criminal  offense  in  North  Carolijia. 
State  v.  Brown,  119  N.  Car.  825. 

5.  Solemnizing  Marriage  Without  License.  — 
Upon  a  prosecution  against  a  person  who 
solemnized  a  marriage  without  having  re- 
ceived from  the  parties  the  marriage  license 
required  by  the  statute,  it  is  no  defense  that 
one  of  the  parties  was  under  a  legal  disability 
and  therefore  the  marriage  is  void.  People  v. 
McGlaughlin,  108  Mich.  516.  See  local  statutes. 

6.  Hellen  v.  Anderson,  83  111.  App.  509, 
quoting  Bouv.  L.  Diet. 

Void  Contract.  —  See  Hellen  v.  Anderson,  83 
111.  App.  506,  and  the  title  Illegal  Contracts, 
vol.  15,  p.  954. 

Marriage  Insurance.  —  Under  the  charter  of 
the  defendant,  a  private  corporation,  the  ob- 
ject of  which  was  declared  to  be  "  to  unite  ac- 
ceptable young  people  in  such  a  way  as  to 
endow  each  with  a  sum  of  money,  not  to  ex- 
ceed six  thousand  dollars,  to  be  paid  at  mar- 
riage or  endowment,  according  to  the  regula- 
tions adopted,"  a  certificate  of  membership 
containing  provisions  that  "  no  member  will 
be  entitled  to  any  benefii  whatever  who  mar- 
ries in  less  time  than  three  months  from  the 
date  of  his  certificate,"  and  that  "  every  mem- 
ber who  shall  have  been  in  good  standing  as 
a  member  for  at  least  three  months  prior 
to  his  marriage  shall  be  entitled  to  forty  dol- 
lars per  month  upon  each  one  thousand  dollars 
named  in  his  certificate,  for  each  whole  month 
of  his  membership,  provided  that  the  sum 
shall  never  exceed  three  thousand  dollars,  or 
so  much  thereof  as  shall  be  realized  from  one 
marriage  assessment  of  all  the  members  of 
this  class,"  was  held  not  to  be  a  marriage- 
brokerage  contract,  but  to  be  void  on  grounds 
of  public  policy,  as  operating  in  undue  re- 
straint of  marriage,  by  offering  an  inducement 
for  its  indefinite  postponement.  White  v. 
Equitable  Nuptial  Ben.  Union,  76  Ala.  252. 
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MA  RRIA  GE  SE  TTLEMEN  TS.     Antenuptial  Settlements. 


CROSS-REFEREXCES. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work  :  COMMUNITY  PROPERTY,  vol.  6,  p.  293; 
CONSIDERATION,  vol.  6,  p.  667;  FAMILY  AGREEMENTS  OR 
SETTLEMENTS,  vol.  12,  p.  875;  FRAUDULENT  SALES  AND  CON- 
VEYANCES, vol.  14,  p.  210;  GIFTS,  vol  14,  p.  1006;  HUSBAND  AND 
WIFE,  vol.  15,  p.  785;  MARRIAGE,  ante;  SEPARATE  PROPERTY 
OF  MARRIED  WOMEN. 


I.  Definition.  —  In  general,  a  marriage  settlement  is  a  property  arrange- 
ment entered  into  primarily  in  consideration  of  marriage,  and  usually,  though 
not  necessarily,  before  marriage,  between  the  parties  to  the  marriage,  or  be- 
tween either  or  both  of  them  and  a  third  person,  by  which  the  rights  of  hus- 
band and  wife  in  their  own  or  in  each  other's  property  are  fixed,  or  by  which 
property  is  secured  to  either  or  both  or  to  the  children  of  the  marriage.1  Orig- 
inally the  term  seems  to  have  been  used  principally,  if  not  exclusively,  to 
denote  a  conveyance  of  property  in  trust  in  contemplation  of  marriage,  and 
usually  for  the  benefit  of  the  intended  wife  and  the  issue  of  the  marriage. 
Such  settlements  were  usually  made,  either  before  or  after  the  marriage,  in 
pursuance  of  a  written  memorandum  of  what  the  parties  had  agreed  upon  in 
respect  to  the  settlement  of  property,  drawn  and  signed  by  them  before  mar- 
riage as  a  guide  in  preparing  the  formal  settlement,  this  memorandum  being 
known  as  the  marriage  articles.8 

II.  Antenuptial  Settlements  — 1.  Validity   and  Binding  Effect  —  a.  In 

GENERAL.  —  The  Personal  Rights,  Duties,  and  Liabilities  growing  out  of  the  marriage 
relation  cannot  be  affected  by  any  antenuptial  contract  between  the  parties.3 
Settlements  Regulating  Property  Rights  Valid.  —  While  the  law  prescribes  the  rights 
of  husband  and  wife  in  the  property  of  each  other,  they  may  nevertheless,  by 
antenuptial  agreement,  exclude  the  operation  of  the  law  in  this  respect,  and 
determine  for  themselves  what  rights  they  shall  respectively  have  in  their  own 
and  in  each  other's  property  during  coverture,  and  what  shall  become  of  such 
property  afterwards.4    Such  contracts  are  not  against  public  policy,  but  on 


1.  Marriage  Settlement  Defined.  —  Brown's  L. 
Diet.;  Abbott's  L.  Diet.  See  also  Fowler  v. 
Foster,  5  Jur.  N.  S.  99;  Wenman  v.  Lyon, 
(1801)  1  Q.  B.  634,  (1891)  2  Q.  B.  192;  Corker 
v.  Corker,  87  Cal.  643;  Sullivan,  v.  Powers, 
100  N.  Car.  24;  Baskins  v.  Giles,  Rice  Eq.  (S. 
Car.)  315;  U.  S.  Bank  v.  Brown,  2  Hill  Eq. 
(S.  Car.)  558,  Riley  Eq.  (S.  Car.)  131,  30  Am. 
Dec.  380. 

2.  Marriage  Articles.  —  Abbou's  L.  Diet.; 
Bro.vn's  L.  Diet. 

Marriage  articles  whereby  the  intended  hus- 
band transfers  to  a  trustee  his  future  marital 
right  to  the  wife's  personal  property  do  not 
pass  title  to  the  trustee,  but  are  merely  execu- 
tory, and  bind  the  husband  after  marriage  to 
make  the  necessary  conveyance  to  carry  them 
into  effect.  Cox  v.  Murphey,  2  Dev.  &  B.  L. 
(19  N.  Car  )  257. 

3.  Personal  Rights,  Duties,  and  Liabilities  Not 
Affected  by  Antenuptial  Contracts. —  Thus,  the 
husband's  right  to  fix  the  place  of  common 
residence  cannot  be  taken  away  by  such  a 
contract.  Hair  v.  Hair,  10  Rich.  Eq.  (S.  Car.) 
163. 

Neither  can  he  so  exempt  himself  from  lia- 
bility for  his  wife's  debts  contracted  dum  sola, 
where  he  is  by  law  liable  therefor  as  husband. 
Harrison  v.  Trader,  27  Ark.  288;  Powell  v. 
Manson,  22  Gratt.  (Va.)  177. 


And  an  antenuptial  contract  which  invites 
and  encourages  a  separation  as  a  source  of 
pecuniary  profit  is  against  public  policy  and 
void.    Neddo  v.  Neddo,  56  Kan.  507. 

4.  Antenuptial  Contracts  Affecting  Property 
Rights  Valid.  —  Hafer  v.  Hafer,  33  Kan.  449; 
Desnoyer  v.  Jordan,  27  Minn.  295;  Hosford  v. 
Rowe,  41  Minn.  245;  White  v.  White,  20  N.  Y. 
App.  Div.  560.  And  see  the  cases  cited  in  the 
notes  immediately  following. 

By  antenuptial  agreement  the  equitable  title 
to  personal  property  may  be  vested  in  the  wife 
while  the  legal  title  vests  by  the  marriage  in 
the  husband.    Smith  v.  Chapell,  31  Conn.  589. 

Agreement  for  Community  Property.  —  A  man 
and  a  woman  in  contemplation  of  marriage 
may  enter  into  an  antenuptial  contract  that 
certain  property  may  be  held  by  them  as  com- 
munity property.  Mossy's  Succession,  4  La. 
Ann.  338;  Hanley  v.  Drumm,  31  La.  Ann. 
106;  Fabre  v.  Sparks,  12  Rob.  (La.)  31.  See 
also  the  title  Community  Property,  vol.  6,  p. 
293. 

Settlement  Confirming  Invalid  Trust.  —  Where 

a  cestui  que  trust,  being  about  to  marry,  joined 
her  intended  husband  in  the  execution  of  a 
deed  intended  to  carry  out  the  trust,  both 
parties  having  full  knowledge  of  the  nature  of 
the  trust  and  of  its  supposed  invalidity,  it  was 
held  that  the  deed  would  be  treated  as  a  con- 
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the  contrary  they  are  regarded  with  favor  as  being  generally  conducive  to  the 
welfare  of  the  parties  and  subservient  to  the  best  purposes  of  the  marriage 
relation,  and  they  will  be  enforced  in  equity  according  to  the  intention  of  the 
parties,1  unless  prohibited  by  positive  law.2  Thus,  the  parties  may  agree 
that  the  marriage  shall  in  no  way  affect  the  right  of  each  to  the  sole  ownership 
and  control  of  his  or  her  own  property,3  or  the  prospective  husband  may  agree 
to  leave  the  wife  in  the  full  enjoyment  and  control  of  her  property  as  if  sole.4 
So  antenuptial  contracts  by  which  the  future  wife  releases  her  claim  to  the 
right  of  dower  or  other  rights  in  her  husband's  estate  are  fully  recognized  in 
law,  and  when  fairly  made  and  executed  without  fraud  or  imposition  they 
will  be  upheld  by  the  courts.5 

Must  Be  Made  Before  Marriage.  —  An  antenuptial  contract  must,  of  course,  be 


tract  in  ihe  nature  of  a  marriage  settlement, 
ratifying  and  confirming  the  trust,  and  would 
be  upheld  as  such.    Fox's  Estate,  7  Pa.  Dist. 

376. 

Contract  Made  on  Sunday.  —  A  valid  marriage 
contract  may  be  made  on  Sunday,  and  such 
contracts  are  not  within  the  meaning  of  a  stat- 
ute making  illegal  contracts  executed  by  per- 
sons in  the  work  of  their  ordinary  calling. 
Hayden  v.  Mitchell,  103  Ga.  431;  Lampkin  v. 
Harden,  103  Ga.  575.  As  to  the  effect  of  mak- 
ing a  contract  on  Sunday,  see  the  title  Sunday. 

Jurisdiction  of  Court  of  Probate.  —  In  New 
York  the  Surrogate's  Court  has  jurisdiction,  in 
a  proceeding  for  the  settlement  of  an  adminis- 
trator's accounts  and  the  distribution  of  the 
decedent's  estate,  to  determine  the  validity  of 
an  antenuptial  agreement  affecting  the  widow's 
rights.  Matter  of  Jones,  (Surrogate  Ct.)  3  Misc. 
(N.  Y.)  586. 

Formerly  the  Probate  Court  in  Massachusetts 
had  no  jurisdiction  to  try  the  validity  of  an 
antenuptial  contract  or  to  give  effect  to  its 
provisions.  Sullings  v.  Richmond,  5  Allen 
(Mass.)  187;  Blackinton  v.  Blackinton,  no 
Mass.  461.  As  to  the  effect  of  Act  Mass.  1891, 
c.  415,  see  Nathan  v.  Nathan,  166  Mass.  294. 

1.  Antenuptial  Contracts  Regarded  with  Favor. 
—  Andrews  v.  Andrews,  8  Conn.  79;  McGee 
v.  McGee,  91  111.  548;  Gorin  v.  Gordon,  38 
Miss.  205;  Clark  v.  Clark,  28  Hun  (N.  Y.)  509; 
Johnston  v.  Spicer,  107  N.  Y.  185;  Stilley  v. 
Folger,  14  Ohio  610.  See  also  infra,  this  sec- 
tion, Construction. 

2.  Rules  of  Descent  May  Not  Be  Altered  by 
Antenuptial  Contract  —  Texas  Statute.  —  In 
Texas  it  is  provided  by  statute  that  parties  in- 
tending to  marry  may  not  enter  into  any  agree- 
ment or  make  any  renunciation  the  object  of 
which  would  be  to  alter  the  legal  orders  of 
descent,  either  with  respect  to  themselves,  in 
what  concerns  the  inheritance  of  their  children 
or  posterity  which  either  may  have  by  any 
other  person,  or  in  respect  to  their  common 
children.  Sayles's  Rev.  Civ.  Slat.  Tex.  (1900), 
art.  2963;  Groesbeckf.  Groesbeck,  78  Tex.  664. 
Compare  the  statutes  in  other  jurisdictions. 

3.  Contract  forMutual  Relinquishment  of  Marital 
Property  Rights  —  California.  —  Snyder  v. 
Webb,  3  Cal.  83. 

Illinois.  —  Edwards  v.  Martin,  39  111.  App. 
145;  Phelps  v.  Phelps,  72  111.  545,  22  Am.  Rep.' 
149. 

Indiana.  —  Houghton  v.  Houghton,  14  Ind. 
505,  77  Am.  Dec.  69;  McNutt  v.  McNutt,  116 
Ind.  545. 


Iowa.  —  Jacobs  v.  Jacobs,  42  Iowa  600. 
Kansas.  —  Hafer   v.    Hafer,  33    Kan.  449; 
Matney  v.  Linn,  59  Kan.  613;  Brown  v.  Weld, 
5  Kan.  App.  341. 

Maryland.  —  Naill  v.  Maurer,  25  Md.  532. 
Massachusetts.  —  Lawrence   v.    Bartlett,  2 
Allen  (Mass.)  36. 

New  York.  —  Clark  v.  Clark,  28  Hun  (N.  Y.) 
509. 

North  Carolina.  —  Cauley  v.  Lawson,  5 
Jones  Eq.  (58  N.  Car.)  132. 

4.  Relinquishment  by  Husband  of  Interest  in 
Wife's  Estate.  —  Boardman's  Appeal,  40  Conn. 
169;  Dunlop  v.  Lamb,  182  111.  319;  Overall  v. 
Ellis,  38  Mo.  209;  Cole  v.  American  Baptist 
Home  Mission  Soc,  64  N.  H.  445;  Charles  v. 
Charles,  8  Grati.  (Va.)  486,  56  Am.  Dec.  155. 
See  also  Imlay  v.  Huntington,  20  Conn.  146; 
Albee  v.  Cole,  39  Vt.  319. 

An  antenuptial  contract  by  which  the  hus- 
band relinquishes  all  interest  in  the  wife's 
estate  becomes  executed  upon  the  marriage 
of  the  parties.  White  v.  White,  (Supm.  Ct. 
Spec.  T.)  20  Misc.  (N.  Y.)  481,  20  N.  Y.  App. 
Div.  560. 

See  also  the  title  Curtesy,  vol.  8,  p.  524, 
notes  1  and  2. 

5.  Antenuptial  Agreement  Releasing  Dower, 
etc.,  Valid —  Connecticut. —  Boardman's  Appeal, 
40  Conn.  169;  Staub's  Appeal,  66  Conn. 
127. 

Illinois.  —  Edwards  v.  Martin,  39  111.  App. 
145- 

Indiana.  —  McNutt  v.  McNutt,  116  Ind.  565; 
Claypool  v.  Jaqua,  135  Ind.  499;  Kennedy  v. 
Kennedy,  150  Ind.  636;  Buffington  v.  Buffing- 
ton,  151  Ind.  200. 

Iowa.  —  Peet  v.  Peet,  81  Iowa  172;  Ditson 
v.  Ditson,  85  Iowa  276;  Fisher  v.  Koontz,  no 
Iowa  498. 

Kentucky.  —  Forvvood  v.  Forvvood,  86  Ky. 
114. 

Massachusetts. — Jenkins  v.  Holt,  109  Mass. 
261;  Paine  v.  Hollisier,  139  Mass.  144. 

Minnesota.  —  Desnoyer  v.  Jordan,  27  Minn. 
295. 

New   York.  —  Young   v.  Hicks,  92  N.  Y. 

235- 

A'orth  Carolina.  —  Brooks  v.  Austin,  95  N. 
Car.  474. 

Pennsylvania.  —  Shoch  v.  Shoch,  19  Pa.  Si. 
252;  Smith's  Appeal.  115  Pa.  St.  319. 

South  Carolina.  —  Gelzer  v.  Gelzer,  Bailey 
Eq.  (S.  Car.)  3S7. 

Vermont.  — Chaffee  v.  Chaffee,  70  Vt.  231. 
See  also  the  title  Dower,  vol.  10,  p.  209  etseq. 
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made  wholly  before  marriage.  Thus  an  indorsement  made  on  an  antenuptial 
agreement  by  the  husband  and  wife,  after  marriage,  cannot  be  regarded  as  a 
part  of  the  original  contract.1  But  if  a  marriage  contract  is  proved  to  have 
been  executed  before  the  celebration  of  the  marriage,  the  precise  day  of  its 
execution  is  immaterial.  Time  is  of  the  essence  of  the  contract  only  with 
reference  to  its  being  prior  to  the  marriage.2 

Effect  of  Statutes.  —  Antenuptial  settlements  do  not  depend  for  their  validity 
as  contracts  upon  statutory  authority,3  though  a  statute  may  have  the  effect 
of  making  enforceable  in  a  court  of  law  antenuptial  contracts  which,  being 
extinguished  at  law  by  the  marriage  of  the  parties,  could  otherwise  be  enforced 
only  in  equity.4  In  many  of  the  states  statutes  have  been  passed  recognizing 
antenuptial  settlements  and  prescribing  certain  formalities  of  execution  and 
record.5  A  subsequent  statute  cannot  impair  the  obligation  of  an  antenuptial 
contract,  nor  affect  the  rights  of  the  parties  as  stipulated  by  it.tf  Thus  the 
rights  of  husband  and  wife  fixed  by  an  antenuptial  contract  are  not  affected 
by  a  married  woman's  statute  passed  after  the  making  of  the  contract.* 

b.  Contract  Not  Extinguished  by  Intermarriage  of  Parties.  — 
The  common-law  rule  that  an  executory  contract  is  extinguished  by  the  sub- 
sequent intermarriage  of  the  parties  H  is  not  applicable  in  equity  in  the  case  of 
antenuptial  contracts  or  settlements  made  in  consideration  of  marriage,  since 
it  would  be  inequitable  that  the  intermarriage  of  the  parties,  upon  which  alone 
the  contract  is  to  take  effect,  should  itself  work  a  destruction  of  the  contract. 
Such  contracts,  therefore,  are  not  merged  or  destroyed  by  the  marriage,  but 
when  fairly  made,  fully  expressing  the  intention  of  the  parties,  will  be  upheld 
and  enforced  in  equity.9 

c.  AS  BETWEEN  PARTIES  —  (i)  In  General — Antenuptial  Contracts  Binding  When 
Free  from  Fraud.  —  An  antenuptial  contract  executed  by  competent  parties,  with 
fall  knowledge  of  all  material  facts,  and  without  fraud  or  undue  influence  on 
tiie  part  of  either  party,  followed  by  marriage,  is  binding  on  the  parties  thereto 
uid  is  conclusive  of  their  rights  as  affected  by  it.10 

Agreement  for  Payment  of  Money  to  Wife  After  Husband's  Death.  —  An  antenuptial 

1.  Antenuptial  Settlement  Must  Be  Made  Wholly  tion  and  consideration  of  marriage,  by  which 
Before  Marriage.  —  Tabb  v.  Archer,  3  Hen.  &  he  binds  hims-elf  not  to  interfere  wilh  her 
M.  (Va.)  309,  3  Am.  Dec.  657.  property,  is  extinguished  as  a  legal  instru- 

So  where  acknowledgment  is  necessary  it  ment  by  the  marriage,  a  court  of  equity  will 
must  be  made  before  marriage.  Patton's  uphold  the  agreement  and  carry  it  into  effect 
Estate,  Myr.  Prob.  (Cal.)  241.  See  also  John-  according  to  the  intent  of  the  parties.  Bald- 
son  v.  Walton,  1  Sneed  (Tenn.)  258.  win  v.  Carter,  17  Conn.  201,  42  Am.  Dec.  735. 

2.  Starns  z:  Hadnot,  45  La.  Ann.  318.  To  the  same  effect  is  Cannel  v.  Buckle,  2  P. 

3.  Effect  of  Statutes.  —  Hosford  v.  Rowe,  41  Wms.  243. 

Minn.  245.  10.  PartiesBound  by  Valid  Antenuptial  Contract. 

4.  Deshon  v.  Wood,  148  Mass.  132;  Young  — Riley  v.  Riley,  25  Conn.  154;  Edwards  v. 
v.  Hicks,  92  N.  Y.  235;  Peck  v.  Vandermark,  Martin,  39  111.  App.  145;  Yarde  v.  Yarde,  187 
33  Hun  (N.  Y.)  214,  affirmed  99  N.  Y.  29.  111.  636:  Davis  v.  Wood,  (Supm.  Ct.  Gen.  T.) 

5.  See  infra,  this  section.  Form  and  Execu-  io  N.  Y.  Supp.  460;  Peck  v.  Vandemark,  99 
tion —  Recording  Acts.  N.  Y.  29;  Shoch  v.  Shoch,  ig  Pa.  St.  252; 

6.  Desnoyer  v.  Jordan,  27  Minn.  295.  Smith's  Appeal,  115  Pa.  St.  319;  Kesler's  Es- 

7.  Memphis,  etc.,  R.  Co.  v.  Bynum,  92  Ala.  tate,  143  Pa.  St.  386,  24  Am.  St  Rep.  557, 
335;  Smith  v.  Turpin,  109  Ala.  689.  reversing  7  Pa.  Co.  Ct.  598;  Peck  v.  Peck,  12 

8.  See  the  title  Husband  and  Wife,  vol.  15,  R.  I  485,  34  Am.  Rep.  702.  And  see  gener- 
p.  852.  ally  the  cases  cited  supra,  this  section,  Validity 

9.  Antenuptial  Contract  Not  Destroyed  by  Inter-  and  Binding  Effect — In  General. 

marriage  of  Parties.  —  Cannel  v.  Buckle,  2  P.  An  antenuptial  agreement  by  which  a  wife 

Wms.  243;  Andrews  v.  Andrews,  8  Conn.  79;  releases  her  interest  in  her  husband's  estate  is 

Selleck  v.  Selleck,  8  Conn.  85,  note  a;  Hough-  binding  upon  her  in  favor  of  a  devisee  under 

ton  v.  Houghton,  14  Ind.  505,  77  Am.  Dec.  the  husband's  will.    Peet  v.  Peet,  81  Iowa 

6q;  Miller  i/.  Goodwin,  8  Gray  (Mass.)  542;  172. 

Paine  v.  Hollister,  139  Mass.  144;  Deshon  v.  A  widow  who  by  an  antenuptial  agreement 

Wood,  148  Mass.  132;  Peck  v.  Vandermark,  33  has  relinquished  her  marital  rights  in  her  hus- 

Hun  (N.  Y.)  214,  affirmed  99  N.  Y.  29;  Free-  band's  estate  has  no  right  to  administer  upon 

man  v.  Hill,  1  Dev.  &  B.  Eq  (21  N.  Car.)  389.  the  estate,  nor  to  object  to  the  probate  of  his 

Antenuptial  Bond.  —  Though  a  bond  executed  will.    Maurer  v.  Naill,  5  Md.  324;  Edelen  v. 

by  a  man  to  his  intended  wife  in  contempla-  Edelen,  11  Md.  415. 
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contract  by  which  the  intended  husband,  in  consideration  of  the  proposed 
marriage,  agrees  for  himself,  his  heirs,  and  his  personal  representatives  that  a 
certain  sum  of  money  shall  be  paid  to  the  intended  wife  after  his  death  as  her 
share  of  his  estate,  and  by  which  she  agrees  to  abide  by  the  terms  of  the  instru- 
ment, is  not  testamentary  in  its  character,  but  creates  an  absolute  and  irrevo- 
cable obligation  binding  upon  the  husband's  personal  representatives  after  his 
death.1 

Contract  Void  When  Procured  by  Fraud  or  Undue  Influence.  —  As  in  the  case  of  Other 
contracts,  an  antenuptial  contract  may  be  avoided  as  between  the  parties  for 
fraud  or  undue  influence.2  With  reference  to  what  amounts  to  fraud,  how- 
ever, the  contracts  now  under  consideration  stand  on  a  different  footing  from 
ordinary  contracts.  Parties  engaged  to  marry  stand  in  a  relation  of  confi- 
dence, and  each  has  the  right  to  expect  the  utmost  fairness  in  all  their  deal- 
ings, and  is  bound  frankly  and  truthfully  to  disclose  all  facts  and  circumstances 
which  may  in  any  way  affect  the  agreement  to  be  made.  The  courts  will 
rigidly  scrutinize  an  antenuptial  contract  apparently  unjust  or  unreasonable  in 
its  terms,  especially  where  it  operates  to  deprive  the  wife  of  her  interest  in 
the  husband's  estate,  without  adequate  provision  for  her  in  case  she  survives 
him.3 

Failure  to  Disclose  Extent  of  Husband's  Estate.  —  The  mere  fact  that  the  wife  was 
not  fully  informed  as  to  the  extent  of  the  husband's  estate,  or  was  ignorant  of 
her  legal  rights,  will  not  necessarily  avoid  an  antenuptial  contract,  where  there 
was  no  fraudulent  concealment  on  the  part  of  the  husband.4 

Disproportion  Between  Provision  for  Wife  and  Extent  of  Husband's  Estate.  —  As  a  general 
rule,  however,  if  the  provision  made  for  the  wife  is  unreasonably  small  in  pro- 
portion to  the  estate  of  the  husband,  this  fact  alone  raises  the  presumption  of 
a  fraudulent  concealment  by  the  husband,  and  casts  the  burden  upon  him 
or  those  claiming  in  his  right  to  prove  that  the  wife  had  full  knowledge 
of  all  that  materially  affected  the  contract.5  But  the  mere  fact  that  the  pro- 
vision made  for  the  wife  is  greatly  disproportionate  to  the  extent  of  the  hus- 
band's estate  will  not  render  the  contract  invalid  where  it  appears  from  all  the 
evidence  that  the  contract  was  reasonable  under  the  circumstances  and  that  no 
actual  fraud  or  deceit  was  practiced  upon  the  wife.0 

Strict  Proof  of  Fairness  will  be  required  when  it  is  sought  to  enforce  the  contract 
against  the  wife,  especially  where  the  provision  made  for  her  seems  dispropor- 

1.  Huguley  v.  Lanier,  86  Ga.  636,  22  Am.  St.  Ham,  183  111.  486,  172  111.  76;  Hafer  v.  Hafer, 
Rep.  487.  33  Kan.  449;  Neely's  Appeal,  124  Pa.  St.  406, 

2.  Antenuptial  Contract  Rendered  Invalid  by  10  Am.  St.  Rep.  594;  Spurlock  v.  Broun,  91 
Fraud  or  Undue  Influence.  —  Conor  v.  Stanley,  Tenn.  241. 

72  Cal.  55G,  1  Am.  St.  Rep.  84;  Bailey  v.  Fin-  5.  Inadequacy  of  Wife's  Provision  Prima  Facie 

layson,  25  Fla.  153;  Lamb  v.  Lamb,  130  Ind.  Evidence  of  Concealment  or  Fraud.  —  T:\ylor  v. 

273,  30  Am.  St.  Rep.  227;  Simpson  v.  Simpson,  Taylor,  144  til.  436;  Achilles  v.  Achilles,  151 

94  Ky.  5S6;  Nathan  v.  Nathan,  166  Mass.  294;  111.  136;    Hessick  v.   Hessick,   169  111.  4S6; 

Pierce  v.  Pierce,  71  N.  Y.  154,  27  Am.  Rep.  22,  Yarde  v.  Yarde,  187  111.  636;  Fisher  v.  Koontz, 

affirming  g  Hun  (N.  Y.)  50;  Matter  of  Jones,  110  Iowa  49S;  Simpson       Simpson,  94  Ky. 

(Surrogate  Ct.)  3  Misc.  (N.  Y.)  586 ;  Sanderlin  5S6;  Pierce  v.  Pierce,  71  N.  Y.  154,  27  Am. 

v.  Robinson,  6  Jones  Eq.  (59  N.  Car.)  155;  Rep.  22;    Bierer's   Appeal,  92  Pa.  St.  265; 

Taylor  v.  Rickman,  Busb.  Eq.  (45  N.  Car.)  278.  Neely's  Appeal,  124  Pa.  St.  406,  10  Am.  St. 

3.  Parties  to  Antenuptial  Contracts  Stand  in  Rep.  594. 

Confidential  Relation.  —  Taylor  v.  Taylor,  144  In  Spurlock  v.  Brown,  91  Tenn.  241,  it  was 

111.  436;  Achilles  v.  Achilles,  137  111.  589,  151  held  that  an  antenuptial  contract  based  upon 

111.  136;  Hessick  v.  Hessick,  169  111.  486;  Peet  a  pecuniary  consideraiion,  and  not  upon  that 

v.  Peet,  81  Iowa  172;  Fisher  v.  Koontz,  no  of  marriage  alone,  and  which  was  most  detri- 

Iowa  498;  Simpson  v.  Simpson,  94  Ky.  586;  mental  to  the  wife,  was  not  binding  on  her 

Matter  of  Pulling,  93  Mich.  274;  Graham  v.  where  she  signed  the  contract  without  full 

Graham,  143  N.  Y.  573,  affirming  67  Hun  (N.  knowledge  of  its  effect  and  of  her  lights,  upon 

Y.)  329;  Bierer's  Appeal,  92  Pa.  St.  265.    See  the  inducements  and  representations  of  the 

also  the  title  Dower,  vol.  10,  p.  210.  husband  and  his  attorney,  although  there  was 

4.  Contract  Not  Invalidated  by  Mere  Failure  no  intentional  fraud  on  their  part. 
Fully  to  Disclose  Extent  of  Estate.  —  Hudnall  v.  6.  Yarde  v.  Yarde,  1S7  111.  636. 
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tionate  to  the  husband's  means.1  On  the  other  hand,  where  the  woman  is  of 
sound  mind  and  acts  voluntarily  and  with  full  knowledge  of  all  the  facts,  a 
release  of  her  interest  in  her  intended  husband's  estate  in  consideration  of  a 
certain  provision  made  for  her  will  not  be  declared  void  for  fraud  on  slight 
evidence,  as  upon  the  testimony  of  one  witness  as  to  declarations  of  the  hus- 
band that  he  intended  to  deceive  the  wife.* 

The  Mere  Fact  that  the  Wife  Signed  the  Contract  Unwillingly  will  not  render  it  invalid, 
where  there  was  no  duress,  and  where,  under  the  circumstances,  the  provision 
made  for  her,  though  not  liberal,  is  adequate.3 

The  Nondisclosure  of  Antenuptial  Incontinence  on  the  part  of  the  wife  is  not  such  a 

fraud  upon  the  husband  as  to  entitle  him  to  have  an  antenuptial  settlement 
set  aside  after  marriage.4 

(2)  Revocation,  Alteration,  or  Forfeiture  After  Marriage.  —  An  antenuptial 
contract  may  be  rescinded  or  annulled  after  marriage  by  the  agreement  of  all 
the  parties  interested,5  in  the  absence  of  statutory  provisions  to  the  contrary.6 
But  the  husband  and  the  wife  alone  cannot  rescind  or  cancel  such  a  contract 
after  marriage  so  as  to  prejudice  the  rights  of  children  or  other  persons  under 
it.7  And  plainly  such  an  agreement  cannot  be  canceled  by  only  one  of  the 
parties.8  Nor  will  a  court  of  equity  lend  its  aid  to  enable  the  parties  to  do 
what  they  could  not  do  of  themselves.  Thus,  after  the  marriage  of  the  par- 
ties, a  settlement  will  not  be  altered  by  a  court  of  equity,  at  the  instance  of 
the  husband  and  the  wife,  to  the  prejudice  of  the  issue  of  the  marriage.9  So 
a  marriage  settlement  freely  and  voluntarily  executed  and  expressing  the  inten- 
tion of  the  parties  will  not  be  modified  or  set  aside  by  a  court  of  equity  at  the 
suit  of  the  settlor  only. 10 

Express  Power  of  Revocation.  —  A  marriage  settlement  may  be  made  revocable 
by  the  express  terms  of  the  instrument;  and  if  a  settlement  contains  a  clause 
clearly  intended  as  a  power  of  revocation,  it  will  be  held  to  confer  the  power 

1.  Strict  Proof  of  Fairness  Required. —  Pierce  released  all  claim  to  her  husband's  estate  must 
v.  Pierce,  71  N.  Y.  154,  27  Am.  Rep.  22;  Car-  be  founded  on  a  meritorious  or  valuable  con- 
penter  v.  Commings,  (Supm.  Ct.  Gen.  T.)  4  N.  sideration.  The  doing  by  the  wife  of  that 
Y.  Supp,  947.  which  she  is  legally  bound  to  do  is  not  a  suffi- 

2.  Kesler's  Estate,  143  Pa.  St.  386,  24  Am.  cient  consideration  to  support  the  revocation. 
St.  Rep.  557.  Kesler's  Estate,  143  Pa.  St.  386,  24  Am.  St. 

3.  Wife    Signing    Contract    Unwillingly.  —  Rep.  557. 

Neely's  Appeal,  124  Pa.  St.  406,  10  Am.  St.  6.  Rescission  and  Modification  Prohibited  by 

Rep.  594.  Statute.  —  Craig  v.  Craig,  90  Ind.  215;  Groes- 

4.  Nondisclosure  of  Antenuptial  Incontinence.  beck  v.  Groesbeck,  78  Tex.  664.    And  see  the 
—  Evans   v.  Carrington,  2    De  G.  F.  &  J.  various  local  statutes  in  the  United  States. 
481.  7.  Husband  and  Wife  Cannot  Alter  or  Annul 

5.  Antenuptial  Contract  Annulled  by  Parties  Settlement  to  Prejudice  of  Children's  Rights. — 
After  Marriage. —  Harper  v.  Scott,  12  Ga.  125,  Yeaton  v.  Yeaton,  4  111.  App.  579;  Gorin  v. 
holding  further  that  an  antenuptial  agree-  Gordon,  38  Miss.  205;  Tabb  v.  Archer,  3  Hen. 
ment  extinguished  after  the  marriage  by  the  &  M.  (Va.)  399,  3  Am.  Dec.  657. 
agreement  of  all  the  parties  interested  cannot  It  seems  that  a  husband  and  his  wife  may 
constitute  a  consideration  for  a  subsequent  cancel  an  antenuptial  contract  by  agreement 
conveyance  by  the  husband  10  the  wife  of  where  there  are  no  children  of  the  marriage, 
property  received  by  him  under  the  postnup-  although  there  may  be  children  of  the  husband 
tial  contract;  Tallinger  v.  Mandeville,  48  H un  by  a  former  marriage  and  the  contract  oper- 
(N.  Y.)  152.  See  also  Fisher  v.  Koontz,  no  ates  to  abridge  the  wife's  marital  rights  in  the 
Iowa  498.  husband's  estate.    See  Hosford  v.  Rowe,  41 

Evidence  of  Cancellation  —  Declarations  of  Has-  Minn.  245. 
band.  —  Hosford  v.  Rowe,  41  Minn.  245.    See         8.  Contract  Cannot  Be  Altered  by  One  Party. — 

generally  the  title  Admissions,  vol.  r,  p.  670.  Taft  v.  Taft,  163  Mass.  467,  Hitchcock  v.  Pro- 

What  Is  Not  Abandonment  of  Agreement. —  bate  Judge,  99  Mich.  128. 
The  facr  that  a  wife  unnecessarily  joins  her        9.  O'Keeffe  v.  Calthorpe,  1  Atk.  17;  Yeaton 

husbind  in  the  execution  of  conveyances  of  v.  Yeaton,  4  111.  App.  579.    See  also  Crossland 

his   properly,   which    under   an    antenuptial  v.  Shober,  Winst.  Eq.  (60  N.  Car.)  10. 
agreement  might  have  been  executed  without         10,  Settlement  Not  Set  Aside  at  Suit  of  Settlor.— 

her,  docs  not  constitute  an  abandonment  of  Hildrelh  v.  Eliot,  8  Pick.  (Mass.)  293;  Falk  v. 

the  agreement.    Peet  v.  Peet,  81  Iowa  172.  Turner,  ior  Mass.  494;  Wrighi  v.  Tallmadge, 

Consideration  for  Revocation.  —  The  revocation  15  N.  Y.  307.    See  also  Crossland  v.  Shober, 

of  an  antenuptial  contract  by  which  the  wife  Winst.  Eq.  (60  N.  Car.)  10. 
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to  revoke,  even  though  such  power  is  repugnant  to  the  terms  of  the  grant  and 
though  it  is  inartificially  expressed.  In  such  case  parol  testimony  is  admis- 
sible to  remove  the  seeming  repugnancy  and  reconcile  the  different  parts  of 
the  contract.1  Moreover,  a  settlement  may  be  set  aside  in  some  cases, 
although  not  expressly  made  revocable,  where  it  was  not  the  intention  of  the 
settlor  that  it  should  be  absolute.2 

Rights  under  Contract  Not  Forfeited  by  Misconduct.  —  A  party  to  an  antenuptial 
agreement  does  not  lose  his  or  her  rights  under  the  contract  by  misconduct 
after  marriage.3 

(3)  Effect  of  Divorce.  —  A  marriage  settlement  is  not  affected  by  the  divorce 
of  the  parties  for  causes  arising  after  the  marriage,4  in  the  absence  of  peculiar 
provisions  in  the  instrument.5  It  seems,  however,  that  a  divorce  granted  for 
causes  existing  at  the  time  of  the  marriage  and  rendering  it  void  ab  initio 
annuls  a  settlement  made  in  consideration  of  the  marriage.6 

d.  As  to  Creditors  and  Purchasers  —  (1)  Settlements  in  Favor  of  Per- 
sons Within  Marriage  Consideration.  —  In  the  absence  of  fraud,  marriage  is 
a  sufficient  consideration  to  support  an  antenuptial  settlement  as  against  the 
creditors  of  the  parties  and  subsequent  purchasers;  and  even  though  one  party 
is  guilty  of  a  fraudulent  intent,  the  other  party,  unless  chargeable  with  notice 
of  the  fraud,  is  not  affected  by  it.7    But  if  both  parties  are  guilty  of  fraud,  or 


1.  Express  Power  of  Revocation. —  Bailey  v. 
Finlayson,  25  Fla.  153 

2.  Settlement  Not  Intended  to  Be  Absolute.  — 

Thus,  where  a  woman  in  contemplation  of 
marriage  made  a  settlement  of  her  estate  in 
trust  without  any  power  of  revocation,  and 
it  appeared  that  such  power  was  omitted 
through  a  mistake  of  fact  mixed  with  the 
legal  effect  of  the  instrument,  it  was  held  that 
a  court  of  equity  would  grant  relief  and  decree 
a  reconveyance  of  the  property  by  the  trustee 
to  the  wife  upon  the  prior  death  of  the  hus- 
band without  issue  of  the  marriage.  Russell's 
Appeal,  75  Pa.  St.  269. 

So  a  trust  in  a  marriage  settlement  which, 
by  reason  of  being  in  favor  of  persons  not 
within  the  marriage  consideration,  is  purely 
voluntary,  although  not  expressly  subject  to 
a  power  of  revocation,  may  be  set  aside  by 
the  settlor  if  not  intended  to  be  irrevocable. 
Wollaston  v.  Tribe,  L.  R.  9  Eq.  44. 

3.  Rights  under  Antenuptial  Contract  Not  For- 
feited by  Miscondnct.  —  Moore  v.  Moore,  1  Atk. 
272;  Sidney  v.  Sidney,  3  P.  Wms.  269;  Blount 
v.  Winter,  3  P.  Wms.  277,  note  1;  Seagrave  v. 
Seagrave,  13  Ves.  Jr.  439;  Buchanan  v.  Bu- 
chanan, 1  Ball  &  B.  203,  12  Rev.  Rep.  16; 
Fisher  v.  Koontz,  110  Iowa  498,  distinguishing 
York  v.  Ferner,  59  Iowa  487.  See  also  Peet 
v.  Peet,  81  Iowa  172. 

Evidence  of  Husband's  Misconduct  Admissible 
for  Certain  Purposes. —  In  an  action  by  a  wife 
to  have  an  antenuptial  contract  set  aside  for 
fraud,  the  husband's  misconduct  towards  her 
after  marriage  may  be  shown,  not  for  the  pur- 
pose of  showing  that  the  contract  was  procured 
by  fraud,  but  to  show  that  the  wife's  act  in 
bringing  suit  was  not  premature.  Lamb  v. 
Lamb,  130  Ind.  273,  30  Am.  St.  Rep.  227. 

4.  Marriage  Settlement  Not  Annulled  by  Di- 
vorce. —  Evans  v.  Carrington,  2  De  G.  F.  &  J. 
48r;  Fitzgerald  v.  Chapman,  1  Ch.  D.  563  [not 
following  Jessop  v.  Blake,  3  Giff.  639;  Swift  v. 
Wenman,  L.  R.  ro  Eq.  15,  and  Fussell  v. 
Dowding,  L.  R.  14  Eq.  421,  and  distinguishing 
Wilkinson  v.  Gibson,  L-  R.  4  Eq.  162];  Burton 


v.  Sturgeon,  2  Ch.  D.  318;  Barclay  v.  Waring, 
58  Ga.  86;  Babcock  v.  Smith,  22  Pick.  (Mass.) 
61;  Charrand  v.  Charrand,  I  N.  Y.  Leg.  Obs. 
134. 

As  to  the  power  of  the  court  to  vary  mar- 
riage settlements  on  the  dissolution  of  the 
marriage,  see  Gladstone  v.  Gladstone,  1  P.  D. 
442;  Benyon  v.  Benyon,  1  P.  D.  447. 

In  Vermont  it  has  been  held  lhat  an  ante- 
nuptial parol  agreement  by  the  husband  that 
the  wife's  own  property  shall  remain  hers  af- 
ter marriage,  becomes  executed  and  its  effect 
realized  at  once  upon  the  fact  of  marriage, 
preventing  the  Iransfer  of  title  to  the  husband 
by  the  marriage,  and  upon  the  divorce  of 
the  parties  the  wife  may  recover  the  property 
from  a  purchaser  from  the  husband.  Child 
v.  Pearl,  43  Vt.  224. 

A  Foreign  Divorce  will  not  annul  a  settlement 
made  in  England,  though  it  would  so  operate 
on  a  settlement  made  in  the  country  where 
the  divorce  was  granted.  Colliss  v.  Hector, 
L.  R.  10  Eq.  334. 

5.  Effect  of  Special  Provisions  in  Settlement.  — 
Thus,  an  absolute  divorce  for  the  misconduct 
of  the  wife  forfeits  all  her  rights  under  a  settle- 
ment made  for  her  support  after  the  husband's 
death.  Clarke  v.  Lott,  11  111.  105;  Jordan  v. 
Clark,  81  III.  465. 

A  divorce  terminates  the  interest  of  a  wife 
in  an  annuity  assigned  to  her  before  marriage 
by  the  husband,  in  consideralion  of  marriage, 
to  be  held  by  her  "  during  the  continuance  of 
said  marriage,"  notwithstanding  the  divorce 
was  granted  on  account  of  the  husband's 
cruelty.  Harvard  College  v.  Head,  111  Mass. 
209. 

6.  See  Barclay  v.  Waring,  58  Ga.  S6. 

7.  Settlement  Valid  as  Against  Creditors  and 
Purchasers  in  Absence  of  Fraud  —  England.  — 
Cadogan  v.  Kenneit,  2  Cowp.  432;  Campion  v. 
Cotton,  17  Ves.  Jr.  263;  Ex  p.  McBurnie,  I 
De  G.  M.  &  G.  441;  Bulmer  v.  Hunter,  L.  R. 
8  Eq.  46;  Fraser  v.  Thompson,  1  Giff.  49. 

United  States.  —  Magniac  v.  Thompson,  7 
Pet.  (U.  S.)  348,  affirming  Baldw.  (U.  S.)  344. 
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if  the  fraud  of  one  is  known  to  and  concurred  in  by  the  other,  the  settlement 
is  voidable  as  to  creditors.1 

Children  Born  Prior  to  the  Marriage  who  are  made  legitimate  by  the  subsequent 
marriage  of  their  parents  are  within  the  marriage  consideration.2 

statutes  Af  cting  Creditors.  —  By  statute  in  Virginia  a  settlement  made  upon 
the  sole  consideration  of  marriage  is  void  as  to  the  settlor's  existing  credit- 
ors.3   But  the  right  of  creditors  to  complain  of  the  settlement  on  the  ground 


Alabama.  —  Nance  v.  Nance,  84  Ala.  375,  5 
Am.  St.  Rep.  378. 

Connecticut.  —  Sanford  v.  Atwood,  44  Conn. 
142. 

Georgia.  — Vason  v.  Bell,  53  Ga.  416. 

Illinois. — Otis  v.  Spencer,  102  111.  622,40 
Am.  Rep.  617. 

Indiana.  —  Bunnel  v.  Witherow,  29  Ind.  123. 

Kentucky. — Sanders  v.  Miller,  79  Ky.  517, 
42  Am.  Rep.  237. 

Louisiana. — Spears  v.  Shropshire,  11  La. 
Ann  559,  66  Am.  Dec.  206. 

Maine.  —  Gibson  v.  Bennett,  79  Me.  302. 

Maryland.  —  Betts  v.  Union  Bank,  I  Har.  & 

G.  (Md.)  175,  18  Am.  Dec.  283;  Albert  v. 
Winn,  5  Md.  66. 

Massachusetts.  —  Clark  v.  McMahon,  170 
Mass.  91. 

Mississippi.  —  Armfield  v.  Armfield,  Freem. 
(Miss.)  311. 

Missouri. — Wood,  etc.,  Bank  v.  Read,  131 
Mo.  553.  See  also  Ploss  v.  Thomas,  6  Mo. 
App.  157. 

North  Carolina.  —  Freeman  v.  Hill,  1  Dev.  & 
B.  Eq.  (21  N.  Car.)  389. 

Rhode  Island. — National  Exch.  Bank  v. 
Watson,  13  R.  I.  91,  43  Am.  Rep.  13. 

South  Carolina.  —  Tunno  v.  Trezevant,  2 
Desaus.  (S.  Car.)  264;  Davidson  v.  Graves, 
Riley  Eq.  (S.  Car.)  232;  Rivers  v.  Thayer,  7 
Rich.  Eq.  (S.  Car.)  136. 

Vermont.  —  Pierce  v.  Harrington,  58  Vt.  649. 

Virginia.  —  Clay  v.  Waller,  79  Va.  92-  Noble 
v.  Davies,  (Va.  1887)  4  S.  E.  Rep,  206;  Herring 
v.  Wickham,  29  Gratt.  (Va.)  628,  26  Am.  Rep. 
405;  Triplett  v.  Romine,  33  Gratt.  (Va.)  651; 
Bumgardner  v.  Harris,  92  Va.  188.  See  also 
Huston  v.  Cantril,  11  Leigh  (Va.)  142;  Bentley 
v.  Harris,  2  Gratt.  (Va.)  357. 

West  Virginia.  —  Boggess  v.  Richards,  39 
W.  Va.  567,  45  Am.  St.  Rep.  938. 

See  also  the  title  Consideration,  vol.  6,  p. 
724  et  sea. 

As  to  the  Rights  of  Subsequent  Purchasers,  see 

the  title  Fraudulent  Sales  and  Convey- 
ances, vol.  14,  p.  471  et  sea. 

Who  Are  Within  Marriage  Consideration.  — 
The  only  persons  within  the  scope  or  influence 
of  the  marriage  consideration  are  the  parties 
and  the  issue  of  the  marriage.  Children  by  a 
former  marriage  are  volunteers.  Cartledge  v. 
Cutliff,  29  Ga.  758;  Batchelder  v.  Lake,  11  N. 

H.  359- 

Clear  Proof  of  Grantee's  Knowledge  of  Fraud  Re- 
quired.—  Whatever  maybe  the  design  of  the 
grantor  in  settling  property  upon  his  intended 
wife  in  consideration  of  marriage,  the  settle- 
ment is  valid  as  against  his  creditors  unless 
the  grantee's  knowledge  of  the  intended  fraud 
be  proved  bv  clear  and  satisfactory  evidence. 
Herring  v.  Wickham,  29  Gratt.  (Va.)  628,  26 
Am.  Rep.  405;  Clay  v.  Walter,  79  Va.  92; 
Noble  v.  Davies,  (Va.  1887)  4  S.  E.  Rep.  206. 


Unexecuted  Settlement.  —  An  antenuptial 
agreement  by  a  man  in  consideration  of  mar- 
riage to  settle  an  annuity  upon  his  intended 
wife,  not  executed  after  marriage  so  as  to  con- 
stitute a  legal  settlement  that  will  overreach 
the  claims  of  creditors,  may  be  enforced  by 
the  widow,  after  the  husband's  death,  against 
his  representatives;  and  if  the  husband's 
estate  is  insufficient  to  pay  his  debts,  the 
widow's  claim  under  the  agreement  will  not 
be  postponed  to  the  claims  of  creditors,  but 
she  will  be  treated  as  a  general  creditor  to  the 
extent  of  her  claim.  Buchanan  v.  Deshon,  1 
Har.  &  G.  (Md.)  280. 

A  Purchaser  at  Execution  Sale  of  property 
which  the  owner  had  agreed  by  a  valid  ante- 
nuptial contract,  duly  registered,  to  settle,  is 
bound  to  execute  the  settlement  although  he 
may  not  have  had  notice  of  it  at  the  time  of  his 
purchase.  Freeman  v.  Hill,  1  Dev.  &  B.  Eq. 
(21  N.  Car.)  389. 

Liens  Actually  Acquired  before  a  marriage  set- 
tlement was  made  are  not  affected  by  it.  Va- 
son v.  Bell,  53  Ga.  416. 

1.  Fraud  Concurred  in  or  Known  to  Both 
Parties.  —  Colombine  v.  Penhall,  1  Smale  & 
G.  228;  Bulmer  v.  Hunter,  L.  R.  8  Eq.  46; 
Keep  v.  Keep,  (Brooklyn  City  Ct.  Gen.  T.)  7 
Abb.  N.  Cas.  (N.  Y.)  240;  Davidson  v.  Graves, 
Riley  Eq.  (S.  Car.)  246;  McGowan  v.  Hitt,  16 
S.  Car.  602,  42  Am.  Rep.  650;  Dent  v.  Pickens, 
46  W.  Va.  378. 

Mere  Secrecy  or  Concealment  of  the  Marriage 
Contract  is  not  evidence  of  fraud.  Cochran  v. 
McBeath,  1  Del.  Ch.  187. 

The  fact  that  an  antenuptial  settlement  in 
consideration  of  marriage  conveys  the  settlor's 
whole  estate  does  not  render  the  settlement 
conclusively  fraudulent  as  to  his  creditors. 
Herring  v.  Wickham,  29  Gratt.  (Va.)  628,  26 
Am.  Rep.  405,  disapproving  Davidson  v.  Graves, 
Riley  Eq.  (S.  Car.)  232. 

A  donation  propter  nuptias  made  by  one  who 
is  insolvent  to  the  knowledge  of  the  donee,  and 
embracing  the  whole  of  the  donor's  property, 
is  void  as  to  his  creditors.  Harmon  v.  Ryan, 
10  La.  Ann.  661. 

Where  the  Settlement  Itself  Provides  for  the 
Payment  of  Existing  Debts  and  such  debts  are 
actually  paid  in  pursuance  of  it,  the  settlement 
is  not  fraudulent  in  law,  and  as  to  all  subse- 
quent creditors  it  is  not  presumptively  fraudu- 
lent in  fact.  Dygerl  v.  Remerschneider, 
39  Barb.  (N.  Y.)  417,  affirmed  32  N.  Y. 
629. 

2.  Children  Legitimated  by  Marriage  Within 
Marriage  Consideration.  —  Coutts  v.  Greenhow, 
2  Munf.  (Va.)  363,  5  Am.  Dec.  472;  Herring 
v.  Wickham,  29  Gratt.  (Va.)  628,  26  Am.  Rep. 
405- 

3.  Statute  Affecting  Creditors.  —  Code  Va. 
(1887),  §  2459.  And  see  the  statutes  of  the 
several  states. 
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that  it  is  voluntary  is  barred  after  five  years.1 

(2)  Settlements  in  Favor  of  Strangers.  —  Where  a  marriage  settlement  goes 
beyond  the  immediate  objects  of  the  marriage  and  contains  limitations  in  favor 
of  persons  not  within  the  consideration  of  the  marriage,  the  settlement  is  to 
this  extent  voluntary.  Thus,  a  limitation  in  favor  of  collateral  relatives  from 
whom  no  valuable  consideration  moves  will  be  set  aside  as  to  creditors  of  the 
settlor,2  though  there  is  no  evidence  that  there  was  an  intention  of  delaying 
or  defeating  creditors.3 

Where  the  Settlement  Is  Supported  by  a  Consideration  Other  than  the  Marriage,  these 
principles  do  not  apply,  and  a  limitation  in  favor  of  collateral  relatives  is  good 
as  to  third  persons.4 

2.  Capacity  of  Parties  —  a.  In  General.  —  Antenuptial  contracts  stand  on 
the  same  footing  in  respect  to  the  capacity  of  parties,  with  some  qualification 
in  the  case  of  infancy,  as  any  other  contract.  Any  person  competent  to  enter 
into  contracts  generally  may  make  a  valid  antenuptial  contract.5 

b.  INFANTS.  —  In  the  absence  of  a  statute  affecting  the  case,  marriage 
settlements  of  infants  are  not  absolutely  void,  but  are  ordinarily  voidable 
merely  at  the  option  of  the  infant  on  coming  of  age.6  Naturally  the  cases 
arising  in  this  connection  are  principally  cases  in  which  the  intended  wife  was 
an  infant. 

Settlements  Affecting  Real  Property.  — •  The  rule  deducible  from  the  authorities 
seems  to  be  that  an  antenuptial  settlement  or  contract  of  an  infant  female 
affecting  her  real  estate  is  not  void,  but  is  merely  voidable  at  her  election  upon 
her  attaining  majority.  After  becoming  of  age  she  may  affirm  the  contract 
or  may  disaffirm  it  if  then  sole.  If  affirmed  or  not  repudiated,  the  contract 
is  valid  and  binds  all  parties.7  The  burden  of  proving  the  ratification  of  the 
agreement  by  the  wife  after  attaining  her  majority  rests  upon  the  party  claim- 


ing under  the  contract.8 

1.  Statute  of  Limitations.  —  Bickle  v.  Chris- 
man,  76  Va.  678;  McCue  v.  Harris,  36  Va.  687; 
Bumgardner  v.  Harris,  92  Va.  188. 

But:  there  is  no  limitation  upon  the  right  of 
a  creditor  to  atlack  the  settlement  for  actual 
fraud,  although  the  righl  to  do  so  may  be  lost 
by  his  laches.  Bumgardner  v.  Harris,  92  Va. 
188. 

2.  Marriage  Settlement  in  Favor  of  Stranger.  — 

Johnson  v.  Legard,  6  M.  &  S.  60;  Smith  v. 
Cherrill,  L.  R.  4  Eq.  390;  Triplett  v.  Romine, 
33  Gratt.  (Va.)  651;  Bumgardner  v.  Harris,  92 
Va.  188.  See  also  the  title  Consideration, 
vol.  6,  p.  724  ft  seq. 

3.  Evidence  of  Actual  Fraudulent  Intent  Not 
Necessary.  —  Smith  v.  Sherril  1,  L.  R.  4  Eq.  390. 

4.  Consideration  Moving  from  Stranger.  —  Price 
v.  Jenkins,  5  Ch.  D.  619.  See  also  infra,  this 
section.  Enforcement  —  By  IVhoin  Enforceable. 

5.  As  to  capacity  to  contract  generally  see 
the  title  Contracts,  vol.  7,  p.  100,  and  the 
specific  titles  to  which  reference  is  there  made. 

6.  As  to  the  validity  and  effect  in  general  of 
contracts  of  infants,  see  the  title  Infants,  vol. 
16,  p.  255. 

7.  Antenuptial  Settlement  by  Infant  Voidable 
Only.  —  Milner  v.  Harevvood,  iS  Ves.  Jr.  259; 
Cooper  v.  Cooper.  13  App.  Cas.  88;  Duvall  v. 
Graves,  7  Bush  (Ky.)  461 ;  Wilder's  Succession, 
22  La.  Ann.  219,  2  Am.  Rep.  721;  Temple  v. 
Hawley,  1  Sandf.  Ch.  (N.  Y.)  153;  Wetmore  v. 
Kissam,  3  Bosw.  (N.  Y.)  321,  wherein  the  cases 
on  the  capacity  of  an  infant  feme  to  enter  into 
a  valid  antenuptial  contract  were  exhaustively 
reviewed  by  Hoffman,  J.;  Beardslev  Hotch- 
kiss,  96  N.  Y.  201,  30  Hun  (N.  Y.)  605;  Lester 
V,  Frazer,  2  Hill  Eq.  (S.  Car.)  529.    And  see 


generally  Field  v.  Moore,  35  Eng.  L.  &  Eq. 
498;  Lucy  v.  Moor,  3  Bro.  P.  C.  514;  Clough  v. 
Clough,  5  Ves.  Jr.  710;  Durnford  v.  Lane,  I 
Bro.  C.  C.  106;  Williams  v.  Williams,  1  Bro. 
C.  C.  152 ;  Caruthers  v.  Caruthers,  4  Bro.  C.  C. 
500;  Drury  v.  Drury,  2  Eden  39;  Wilmot's 
Opinions  177;  Buckinghamshire  v.  Drury,  5 
Bro.  P.  C.  570,  8  Wend  (N.  Y.)  297:  Trollope 
V.  Linton,  1  Sim.  &  St.  477;  McCartee  v.  Teller, 
8  Wend.  (N.  Y.)  267,  affirming  2  Paige  (N.  Y.) 
511;  Satterfield  v.  Riddick,  8  Ired.  Eq.  (43  N. 
Car.)  265;  Shaw  v.  Boyd,  5  S.  &  R.  (Pa.)  309,  9 
Am.  Dec.  36S;  Whichcote  v.  Lyle,  28  Pa.  Si.  73. 

Disaffirmance  During  Coverture.  —  In  Temple 
v.  Hawley,  I  Sandf.  Ch.  (N.  Y.)  155,  the  court 
said  that  whether  a  married  woman  may  dur- 
ing coverture  elect  to  disaffirm  an  antenuptial 
settlement  of  her  real  estate  made  by  her  when 
she  was  an  infant,  is  a  vexed  question,  the  pre- 
ponderance of  opinion  being  that  she  cannot 
do  so.  See  also  Wetmore  v.  Kissam,  3  Bosw. 
(N.  Y.)  321. 

Contract  Enforceable  by  Issue  of  Marriage.  — 
Marriage  articles  made  between  an  infant 
feme  and  her  intended  husband,  beneficial  to 
her  and  her  contemplated  issue,  are  obligatory 
on  the  parties  and  will  be  enforced  in  a  court 
of  equity  by  a  settlement  in  conformity  there- 
with, on  the  application  of  the  issue  of  the 
marriage.  Tabby.  Archer,  3  Hen.  &  M.  (Va.) 
399,  3  Am.  Dec.  657;  Healy  v.  Rotvan,  5  Gratt. 
(Va.)  414,  52  Am.  Dec.  94. 

A  Male  Infant  marrying  an  adult  female  who 
by  settlements  covenants  that  her  estate  shall 
be  settled  to  certain  uses,  is  bound  by  her  cove- 
nant.   Slocombe  v.  Chubb,  2  Bro.  C.  C.  545. 

8.  Beardsley  v.  Hotchkiss.  to  Hun  (N.  Y.)6o5. 
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Settlement  of  Personal  Property.  —  Where  by  the  marriage  the  husband  takes  the 
wife's  personalty  absolutely,  an  antenuptial  settlement  of  her  personal  prop- 
erty by  an  infant  female,  being  deemed  to  inure  to  her  advantage,  is  valid  and 
binding  on  all  parties.1  The  settlement  in  such  case  may  be  regarded  as  a 
settlement  by  the  husband  by  which  he  relinquishes  his  legal  rights.2 

Settlement  Binding  on  All  Persons  but  Infant.  —  The  validity  of  a  marriage  settle- 
ment may  be  questioned  on  the  ground  of  the  infancy  of  one  or  both  of  the 
parties  to  it,  only  by  the  infant  party  or  parties.3 

'Marriage  Contract  Made  through  Guardian.  —  An  antenuptial  marriage  contract 
made  by  an  infant's  guardian,  the  infant  being  a  party  thereto,  is  subject  to 
the  principles  above  stated  as  to  the  validity  of  such  contracts  when  made  by 
the  infant  alone.4  But  marriage  articles  entered  into  between  the  guardians 
of  an  infant  feme  and  her  intended  husband,  to  which  she  was  not  a  party,  are 
of  no  obligatory  force  on  her,  though  she  may  by  her  acts,  after  coming  of  age 
and  when  sui  juris,  adopt  or  ratify  the  contract  so  made.5 

Effect  of  statutes.  —  In  England®  and  in  several  of  the  United  States  the  dis- 
ability of  infants  in  respect  to  marriage  settlements  is  removed  by  statute,  and 
in  these  jurisdictions  antenuptial  contracts  of  infants  executed  according  to  the 
statutes  are  binding  on  all  parties.7 

3.  Consideration.  —  Marriage  is,  in  contemplation  of  law,  a  consideration  of 
the  highest  value,  and  has  always  been  regarded  as  sufficient  of  itself  to  sup- 
port an  antenuptial  settlement.8 


1.  Settlement  of  Wife's  Personal  Property.  — 

Harvy  v.  Ashley,  3  Atk.  607;  Simson  v.  Jones, 
2  Russ.  &  M.  365;  Temple  v.  Havvley,  I  Sandf. 
Ch.  (N.  Y.)  153;  Strong  v.  Wilkin,  1  Barb.  Ch. 
(N.  Y.)  9;  Wetmore  v.  Kissam,  3  Bosw.  (N.  Y.) 
321;  Freeman  v.  Cook.  6  Ired.  Eq.  (41  N.  Car.) 
373;  Satterfield  v.  Riddick,  8  Ired.  Eq.  (43  N. 
Car.)  265. 

2.  Simson  v.  Jones,  2  Russ.  &  M.  365; 
Temple  v.  Hawley,  1  Sandf.  Ch.  (N.  Y.)  153; 
Satterfield  v.  Riddick,  8  Ired.  Eq.  (43  N.  Car.) 
265.    See  also  Beardsley  v.  Hotchkiss,  96  N. 

Y.  201. 

3.  Infant's  Antenuptial  Contract  Binding  on 
Adult  Party. —  Cave  v.  Cave,  15  Beav.  227,  19 
Eng.  L.  &  Eq.  280;  Beardsley  v.  Hotchkiss,  96 
N.  Y.  201;  Wilson  v.  McCulIough,  19  Pa.  St. 
77;  Whichcote  v.  Lyle,  28  Pa.  St.  73;  Lee  v. 
Stuart,  2  Leigh  (Va.)  76,  21  Am.  Dec.  599. 

A  Trustee  under  a  marriage  settlement  can- 
not impeach  its  validity  on  the  ground  that  at 
the  time  when  it  was  made  both  the  husband 
and  the  wife  were  infants.  Jones  v.  Butler, 
30  Barb.  (M.  Y.)  641. 

4.  Marriage  Settlement  Made  through  Guardian. 
—  Thus  such  contract  when  entered  into  by  an 
infant  feme  is  binding  on  the  husband.  Wil- 
son v.  McCulIough,  19  Pa.  St.  77;  Lee  v. 
Stuart,  2  Leigh  (Va.)  76,  21  Am.  Dec.  599. 

In  Tabb  v.  Archer,  3  Hen.  &  M.  399,  3  Am. 
Dec.  657,  it  was  held  that  a  marriage  settle- 
ment made  bv  an  infant  through  her  father  or 
guardian  was  binding  on  her  when  of  full  age. 

5.  H;aly  v.  Rowan,  5  Gratt.  (Va.)  414,  52 
Am   Dec.  94. 

6.  English  Statute.  —  As  to  infants'  marriage 
settlements  under  the  statute  18  &  19  Vict  ,  c. 
43,  see  Pringle  v.  Pringle,  22  Beav.  631 ;  Powell 
v.  Oakley,  34  Beav.  575;  In  re  Oliver,  8  L.  T. 
N.  S.  567,  ir  W.  R.  819;  Exp.  Smith,  22  W.  R. 
294;  Matter  of  Dalton,  6  De  G.  M.  &  G.  201,  2 
Jur.  N.  S.  1077,  25  L.  J.  Ch.  751;  Field  v. 
Moore,  7  De  G.  M.  &  G.  C91,  2  Jur.  N.  S.  145, 

19  C.  of  L. — 78  I! 


25  L.  J.  Ch.  66;  In  re  Strong,  2  Jur.  N.  S. 
1241,  26  L.  J.  Ch.  64;  Brown  v.  Brown,  L.  R. 
2  Eq.  481;  In  re  Potter,  L.  R.  7  Eq.  484;  Zam- 
baco  v.  Cassavetti,  L.  R.  11  Eq.  439;  In  re 
Armit,  Ir.  R.  5  Eq.  352;  In  re  M'Clintock,  10 
Ir.  Ch.  469. 

7.  Civ.  Code  Cal..  §  181;  Pub.  Stat.  Mass., 
c.  147,  §  28.  And  see  the  statutes  of  the 
several  states. 

8.  Marriage  Sufficient  Consideration  to  Support 
Antenuptial  Settlement  — England.  —  Hobson 
v.  Trevor,  2  P.  Wms.  191. 

Alabama.  — Andrews  v.  Jones,  10  Ala.  400. 
Connecticut.  —  Andrews    v.    Andrews,  8 
Conn.  79. 

Illinois.  —  Otis  v.  Spencer,  102  111.  622,  40 
Am.  Rep.  617. 

Indiana.  —  McNutt  v.  McNutt,  116  Ind.  545; 
State  v.  Osborn,  143  Ind.  671. 

Iowa.  — Jacobs  v.  Jacobs,  42  Iowa  600. 

Kansas.  —  Hafer  v.  Hafer,  33  Kan.  449. 

Kentucky.  —  Sanders  v.  Miller,  79  Ky.  517, 
42  Am.  Rep.  237;  Forwood  v.  Forwood,  86  Ky. 
114. 

Maine.  — Gibson  v.  Bennett,  79  Me.  302. 

Maryland.  —  Michael  v.  Morey,  26  Md.  239, 
90  Am.  Dec.  106;  Crane  v.  Gough,  4  Md.  316. 

Minnesota.  —  Hosford  v.  Rowe,  41  Minn.  245. 

Missouri.  —  Wood,  etc.,  Bank  v.  Read,  131 
Mo.  553. 

New  Hampshire.  —  Cole  v.  American  Bap- 
tist Home  Mission  Soc,  64  N.  H.  445. 

New  York.  —  Beardsley  v.  Hotchkiss,  30 
Hun  (N.  Y.)  605;  Peck  v.  Vandematk,  99  N. 
Y.  29;  Bradish  v.  Gibbs,  3  Johns.  Ch.  (N.  Y.) 
523- 

Oregon.  —  Bonser  v.  Miller,  5  Oregon  110. 
Pennsylvania.  —  Tiernan  v.   Burns,  92  Pa. 
1  St.  248;  Lant's  Appeal,  95  Pa.  St.  279,  40  Am. 
Rep.  646;  Wind  v.  Haas,  8  Pa.  Co.  Ct.  645. 

Rhode  Island.  —  National  Exch.  Bank  v. 
Watson,  13  R.  I.  gi,  43  Am.  Rep.  13. 

South  Carolina.  —  Gelzer  v.  Gelzer,  Bailey 
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Invalid  Marriage.  —  Where  an  antenuptial  contract  has  been  fully  performed 
on  botli  sides  it  cannot  be  attacked  by  third  parties  on  the  ground  that  the 
marriage  was  invalid,  where  the  invalidity  was  unknown  to  the  parties  through 
a  mutual  mistake  of  fact.1  Nor  will  a  settlement  founded  on  an  illegal  mar- 
riage be  set  aside  at  the  instance  of  the  settlor  or  his  personal  representatives 
where  the  invalidity  of  the  marriage  was  known  to  both  parties  at  the  time.2 

Failure  of  Marriage  to  Take  Place.  —  The  .fact  that  the  proposed  marriage  did 
not  actually  take  place  will  not  necessarily  avoid  the  settlement  as  against 
the  woman,  where  she  was  not  responsible  for  the  failure  to  consummate  the 
marriage.3 

Consideration  in  Addition  to  Marriage.  —  Though  antenuptial  settlements  are  gen- 
erally made  in  consideration  of  marriage,  they  are  frequently  supported  by  an 
additional  valuable  consideration,4  and  where  the  parties  have  themselves  fixed 
the  consideration,  it  will  be  deemed  sufficient  by  the  courts  in  the  absence  of 
fraud  or  mistake.5 

Failure  of  Consideration. — -Where  a  settlement  is  founded  on  a  consideration 
other  than  marriage,  and  such  consideration  fails  as  to  one  part)',  the  other 
party  is  not  bound  by  the  agreement.8 

4.  Form  and  Execution  —  a.  IN  GENERAL  —  No  Particular  Form  Required.  —  An 
antenuptial  marriage  contract  must  ordinarily  be  in  writing  in  order  to  satisfy 


Eq.  (S.  Car.)  387;  Ramsey  v.  Richardson, 
Riley  Eq.  (S.  Car.)  271. 

Tennessee.  —  Spurlock  v.  Brown,  91  Tenn. 
241. 

Vermont.  —  Pierce  v.  Harrington,  58  Vt.  649. 

Virginia. — Tabb  v.  Archer,  3  Hen.  &  M. 
(Va.)  399,  3  Am.  Dec.  657;  Charles  v.  Charles, 
8  Gratt.  |(Va.)  486,  56  Am.  Dec.  155;  Clay  v. 
Walter,  79  Va.  92;  Bumgardner  v.  Harris,  92 
Va.  188. 

West  Virginia.  —  Boggers  v.  Richards,  39 
W.  Va.  567,  45  Am.  St.  Rep.  938;  Dent  v. 
Pickens,  46  W.  Va.  378. 

See  also  the  titles  Consideration,  vol.  6,  p. 
724  et  sea.;  Fraudulent  Sales  and  Convey- 
ances, vol.  14,  p.  471  et  sea. 

Effect  of  Previous  Cohabitation.  —  Marriage  is 
a  sufficient  consideration  to  support  an  ante- 
nuptial contract  although  the  parties  had  pre- 
viously cohabited  and  had  children.  Herring 
v  Wickham,  29  Gratt.  (Va.)  628,  26  Am.  Rep. 
405;  Coutts  v.  Greenhow,  2  Munf.  (Va.)  363,  5 
Am.  Dec.  472.  See  also  Colombine  v.  Penhall, 
r  Smile  &  C.  228;  Buhner  v.  Hunter,  L.  R.  8 
Eq.  46;  Peck  v.  Peck,  12  R.  I.  485,  34  Am. 
Rep.  702. 

A  Verbal  Promise  to  convey  land  in  considera- 
tion of  marriage  is  a  sufficient  moral  obliga- 
tion to  support  the  conveyance  as  between  the 
parties.    Manke  v.  Manke,  75  Mich.  435. 

Parol  Evidence  of  Marriage  Consideration.  — 
Although  the  consideration  expressed  in  a  con- 
tract between  a  man  and  his  intended  wife  is 
other  than  marri Age,  the  fact  that  the  marriage 
was  a  part  of  ihe  consideration  of  the  contract 
may  be  shown  by  parol  evidence.  Miller  v. 
Goodwin,  8  Gray  (Mass.)  542. 

1.  Invalid  Marriage.  —  Ogden  v.  McHugh, 
167  Mass.  276,  57  Am.  St.  Rep.  456. 

2.  Jenkins  v.  Ayerst,  L.  R.  16  Eq.  275. 

3.  Antenuptial  Settlement  Not  Necessarily  De- 
feated by  Failure  of  Marriage  to  Take  Place.  — 
Conner  v.  Stanley,  65  Cal.  183.  See  also 
Smith  v.  Allen,  5  Allen  (Mass.).  458,  Sr  Am. 
Pec.  758  . 


4.  Settlement  Founded  on  Consideration  Other 
than  Marriage.  —  Andrews  v.  Andrews,  8  Conn. 
79;  Naill  v.  Maurer,  25  Md.  532;  Dygert  v. 
Remerschneider,  39  Barb.  (N.  Y.)  417;  Clark 
v.  Clark,  28  Hun  (N.  Y.)  509.  See  also  Ed- 
wards v.  Martin.  39  111.  App.  145;  Hafer  v. 
Hafer,  33  Kan.  449.  And  see  generally  the 
title  Consideration,  vol.  6,  p.  724. 

Where  a  man  agreed  with  a  widow  who  was 
receiving  a  pension  from  the  government 
which  would  be  forfeited  by  her  marriage,  that 
if  she  would  marry  him  he  would  make  certain 
provision  for  her  by  will,  and  the  marriage 
took  place  upon  the  faith  of  this  agreement,  it 
was  held  that  both  the  surrender  of  the  pension 
and  the  marriage  itself  furnished  ample  con- 
sideration to  support  the  promise.  Peck  v. 
Vandemark,  99  N.  Y.  29. 

Consideration  Held  Insufficient  Where  Settle- 
ment Fraudulent.  —  The  fact  that  the  grantee 
relinquished  a  profitable  occupation  and  agreed 
to  take  care  of  the  grantor  was  held  not  to 
constitute  a  sufficient  consideraiion  to  sustain 
an  antenuptial  conveyance  of  property  by  a 
debtor  to  his  intended  wife,  where  the  grantee 
knew  that  he  was  in  debt  and  that  the  convey- 
ance would  render  him  insolvent.  Keep  v. 
Keep,  (Brooklyn  City  Ct.  Gen.  T.)  7  Abb.  N. 
Cas.  (N.  Y.)  240. 

5.  McNutt  v.  McNutt,  116  Ind.  545. 

6.  Failure  of  Consideration.  —  Bliss  v.  Sheldon, 
7  Barb.  (N.  Y.)  152. 

But  it  has  been  held  that  where  a  man  con- 
veys land  to  his  intended  wife  before  marriage, 
with  the  agreement  that  she  shall  after  mar- 
riage devise  it  to  him  by  will,  the  wife's  title 
will  not  be  defeated,  after  the  death  of  both,  by 
the  fact  that  the  wife  made  no  will  as  agreed. 
Turner  v.  Warren,  160  Pa.  St.  336. 

Where  the  Mutual  Stipulations  in  the  contract 
are  so  connected  as  to  form  part  of  the  con- 
sideration, and  the  stipulations  on  one  side  are 
void,  the  contract  cannoi  be  enforced  against 
the  other  party.  Butman  v.  Porter,  100  Mass. 
337- 
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the  statute  of  frauds,1  but  it  need  not  be  expressed  in  technical  language  or  be 
in  any  particular  form.  It  is  sufficient  if  it  sets  fortli  a  definite  final  agree- 
ment or  promise  in  relation  to  the  property  rights  involved.2  The  contract 
may  be  in  the  form  of  a  bond  3  or  may  be  contained  in  letters;4  and  so,  too,  a 
will,  though  void  as  such,  may  constitute  an  antenuptial  contract.5 

Delivery.  —  Antenuptial  contracts  are  subject  to  the  general  law  of  contracts 
as  to  delivery.  If  the  execution  of  the  instrument  is  proved,  delivery  will  be 
presumed.6  It  is  not  necessary  to  the  validity  of  a  settlement  in  trust  that 
the  instrument  should  be  delivered  to  the  trustee  named  therein.7 

Schedule  of  Property  Affected.  —  A  schedule  of  the  property  affected  by  an  ante- 
nuptial settlement  need  not  be  annexed  to  the  contract  in  the  absence  of  a 
statute  requiring  it.8 

Acknowledgment.  —  In  some  states  statutes  require  that  marriage  contracts 
shall  be  acknowledged.9  And  it  has  been  held  that  the  acknowledgment  must 
be  before  marriage,  an  acknowledgment  after  marriage  being  insufficient. ,w 

b.  Statute  of  Frauds  — (i)  In  General.  —  The  statute  of  frauds  in 
England  and  generally  in  the  United  States  provides  that  no  contract  made  in 
consideration  of  marriage  shall  be  enforceable  unless  the  contract  or  some  note 
or  memorandum  thereof  is  reduced  to  writing  and  signed  by  the  party  to  be 
charged  or  by  his  or  her  agent.11 


1.  See  infra,  this  subsection.  Statute  of 
Frauds. 

The  statute  of  frauds,  and  not  the  statute 
governing  the  execution  of  wills,  determines 
the  proper  execution  of  an  antenuptial  contract. 
Brown  v.  Weld,  5  Kan.  App.  341. 

2.  No  Particular  Form  of  Contract  Required.  — 
Cochran  v.  McBeath,  1  Del.  Ch.  187;  McNutt 
v.  McNutt,  116  Ind.  545;  Buffington  v.  Buffing- 
ton,  151  Ind.  200;  Wind  v.  Haas,  8  Pa.  Co.  Ci. 
645;  Reid  v.  Lamar,  1  Strobh.  Eq.  (S.  Car.)  27. 
See  also  Wenman  v.  Lyon,  (1891)  1  Q.  B.  634, 
(1891)  2  Q.  B.  192;  Cook  v,  Adams,  169  Mass. 
186. 

Must  Be  Definite  Promise  or  Agreement.  — 

Randall  v.  Morgan,  12  Ves.  Jr.  67;  Ogden  v. 
Ogden,  1  Bland  (Md.)  284;  Stoddert  v.  Tuck, 
5  Md.  18. 

A  mere  declaration  of  an  intent  to  make  a 
settlement  is  not  sufficient.  Chambers  v. 
Sallie,  29  Ark.  407;  Lamb  v.  Lamb,  18  N.  Y. 
App.  Div.  250. 

3.  Bond  for  Payment  of  Money  in  Consideration 
of  Marriage.  —  Smith  v.  Patterson,  Cheves  Eq. 
(S.  Car.)  29;  Ancker  v.  Levy,  3  Strobh.  Eq. 
(S.  Car.)  197.  See  also  Logan  v.  Wienholt,  I 
CI.  &  F.  611. 

4.  Letters  Valid  Antenuptial  Contracts.  —  Ham- 
mersley  v.  De  Biel,  12  CI.  &  F.  45;  Kay  v. 
Crook,  3  Jur.  N.  S.  104;  Ogden  v.  Ogden,  1 
Bland  (Md.)  284;  Stoddert  v.  Tuck,  5  Md.  18; 
Walker  v.  Walker,  175  Mass,  349;  Peck  v. 
Vandemark,  99  N.  Y.  29,  affirming  33  Hun  (N. 
Y.)  214;  North  Platte  Milling,  etc.,  Co.  v. 
Price,  4  Wyo.  293.  See  also  Ayliffe  v.  Tracy, 
2  P.  Wms.  65;  Randall  v.  Morgan,  12  Ves.  Jr. 
67;  Crofion  v.  Ormsby,  2  Sch.  &  Lef.  583. 

Where  the  agreement  is  not  wholly  con- 
tained in  a  single  letter,  several  letters  in 
reference  thereto  may  be  taken  together  as 
constituting  ihe  contract.  Kinnard  v.  Daniel, 
13  B.  Mon.  (Ky.)  496;  Peck  v.  Vandemark,  99 
N.  Y.  2-). 

5.  Will  Revoked  by  Marriage. —  Lant's  Appeal, 
95  Pa.  St.  279,  40  Am.  Rep.  6 46. 

Where  by  statute  a  will  executed  by  a  single 


woman  is  revoked  by  her  subsequent  mar- 
riage, the  written  consent  of  the  husband  to 
such  a  will,  given  before  marriage,  does  not 
prevent  the  revocation  of  the  will  by  the  mar- 
riage; and  although  such  consent  may  operate 
as  against  the  husband  as  an  antenuptial 
agreement,  it  does  not  affect  the  rights  of  a 
child  born  of  the  marriage.  Craft's  Estate, 
164  Pa.  St.  520,  distinguishing  Lant's  Appeal, 
95  Pa.  St.  279,  40  Am.  Rep.  646. 

6.  Delivery.  —  Otis  v.  Spencer,  102  111.  622, 
40  Am.  Rep.  617  Moore  v.  Smith,  5  N.  J.  Eq. 
649,  affirming  4  N.  J.  Eq.  485. 

The  Delivery  After  Marriage  of  a  deed  made 
before  and  in  consideration  of  marriage,  con- 
veying property  to  the  grantor's  intended  wife, 
is  a  valid  delivery  as  against  creditors.  Wood, 
etc.,  Bank  v.  Read,  131  Mo.  553. 

As  to  the  Necessity  and  Requisites  of  a  delivery 
in  general,  see  the  titles  Contracts,  vol.  7,  p. 
143,  and  references  there  given;  Deeds,  vol. 
9,  p.  150  et  scq. 

7.  Delivery  to  Trustee  Not  Necessary.  —  Smith's 
Appeal,  115  Pa.  St.  319. 

8.  Schedule  Not  Necessary  unless  Required  by 
Statute.  —  Jarman  v.  Woollston,  3  T.  R.  618; 
Campion  v.  Cotton,  17  Ves.  Jr.  271;  Cochran 
v.  McBeath,  1  Del.  Ch.  187. 

Schedule  Required  by  Statute. — Cook  v.  Adams, 
169  Mass.  1S6;  Walker  v.  Walker,  175  Mass. 
349;  Jenkins  v.  Holt,  109  Mass.  261:  Ramsev 
v.  Richardson,  Riley  Eq.  (S.  Car.)  271;  Fripp 
v.  Talbird,  1  Hill  Eq.  (S.  Car.)  142;  Green  v. 
Rumph,  2  Hill  Eq.  (S.  Car.)  1;  M'Cartney  v. 
Ferguson,  2  Hill  Eq.  (S.  Car.)  tSo;  Thomas 
v.  Higham,  L'ailey  Eq.  (S.  Car.)  222;  Rivers  v. 
Thayer,  7  Rich.  Eq.  (S.  Car.)  136.  Compare 
the  statutes  in  other  jurisdictions. 

9.  See  the  statutes  of  the  several  states.  See 
also  the  title  Acknowledgments,  vol.  1  p 
483. 

10.  Acknowledgment  Before  Marriage.  —  Pat- 
ton's  Estate,  Myr.  Prob.  (Cal.)  241.  See  also 
Johnson  v.  Walton,  I  Sneed  (Tenn.)  258. 

11.  Marriage  Contracts  Required  to  Be  in  Writ- 
ing —  England.  —  Montacute  v.  Maxwell,  1  P, 
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Contracts  Not  Made  upon  Sole  Consideration  of  Marriage.  —  Where  the  antenuptial  con- 
tract, though  made  in  contemplation  of  marriage,  is  not  made  solely  in  con- 
sideration of  it,  but  rests  also  on  some  other  and  valuable  consideration,  the 
statute  does  not  apply,  and  the  contract  may  be  proved  by  parol  evidence.1 

Agreements  Reduced  to  Writing  After  Marriage.  —  A  parol  antenuptial  agreement 
may  be  reduced  to  writing  after  the  marriage  of  the  parties  so  as  to  satisfy  the 
statute  of  frauds,  and  such  postnuptial  ratification  of  the  contract  is  valid  and 
enforceable  between  the  parties  and  those  claiming  under  them.2  But  such 
agreement  is  not  good  as  against  intervening  creditors  and  purchasers.3 

Postnuptial  Settlements  in  Pursuance  of  Parol  Antenuptial  Agreements.  —  A  parol  agree- 
ment before  marriage  to  execute  in  writing  a  settlement  after  marriage  is  within 
the  statute,4  and  a  postnuptial  settlement  made  in  pursuance  of  such  ante- 
nuptial agreement  is  voluntary.5  So  a  promissory  note  given  by  a  husband 
to  his  wife  according  to  a  parol  antenuptial  promise  void  under  the  statute  of 
frauds  is  without  consideration.6 

A  Contract  Not  Made  in  Consideration  of  Marriage,  though  in  contemplation  of  mar- 
riage, the  consideration  being  the  mutual  relinquishment  of  prospective  prop- 
erty rights,  is  not  within  the  statute.7 

Contract  Not  to  Be  Performed  Within  a  Year.  — An  antenuptial  contract  does  not 

come  within  the  statute  requiring  that  contracts  not  to  be  performed  within  a 
year  shall  be  in  writing,  and  the  fact  that  such  a  contract  is  not  in  writing 
will  not  invalidate  it  on  this  ground.9 

(2)  Effect  of  Performance.  —  Since  the  statute  of  frauds  does  not  declare 
parol  contracts  void,  but  merely  provides  that  no  action  may  be  maintained 


Wms.  618;  Randall  v.  Morgan,  12  Ves.  Jr.  67; 
Exp.  Whitehead,  14  Q.  B.  D.  419. 

United  States.  —  Lloyd  v.  Fulton,  91  U.  S. 
479- 

Alabama.  —  Andrews  v.  Jones,  10  Ala.  400; 
De  Bardelaben  v.  Stoudenmire,  82  Ala.  574. 

Illinois.  —  McAnnulty  ».  McAnnulty,  120 
111.  26,  60  Am.  Rep.  552;  Richardson  v.  Rich- 
ardson, 148  Til.  563;  White  v.  Keady,  69  111. 
App.  405,  affirmed  168  111.  76. 

Indiana.  —  Flenner  v.  Flenner,  29  Ind.  565. 

Kentucky. — Jones  v.  Henry,  3  Lilt.  (Ky.) 
427. 

Maryland.  —  Ogden  v.  Ogden,  I  Bland  (Md.) 
284;  Stoddert  v.  Tuck,  5  Md.  18. 

Massachusetts.  —  See  Deshon  v.  Wood,  148 
Mass.  132. 

Netv Jersey.  —  Manning  v.  Riley,  52  N.  J. 
Eq.  39. 

New  York.  —  Reade  v.  Livingston,  3  Johns. 
Ch.  (N.  Y.)  481 ;  Keep  v.  Keep,  (Brooklyn  City 
Ct.  Gen.  T.)  7  Abb.  N.  Cas.  (N.  Y.)  240;  Dy- 
gert  v.  Remerschneider,  39  Barb.  (N.  Y.)  417, 
affirmed  32  N.  Y.  629;  Carpenter  v.  Commings, 
(Supm.  Ct.  Gen.  T.)  4  N.  Y.  Supp.  947;  Brown 
v.  Conger,  8  Hun  (N.  Y.1  625.  See  also  Lamb 
v.  Lamb,  18  N.  Y.  App.  Div.  250. 

Ohio.  —  Finch  v.  Finch,  10  Ohio  St.  501. 

Oregon.  —  Adams  v.  Adams,  17  Oregon  247. 

Tennessee. —  Hackney  v.  Hackney,  8  Humph. 
(Tenn.)  452. 

And  see  the  title  Statute  of  Frauds. 

Only  Party  to  Be  Charged  Need  Sign  Agreement. 
—  Cochran  v.  McBeath,  1  Del.  Ch.  187. 

Parol  Antenuptial  Agreement  Not  Available  es 
Defense  to  Action.  —  Finch  v.  Finch,  10  Ohio 
St.  501. 

Evidence  of  Parol  Contract  Admissible  for  Some 
Purposes.  —  Although  a  parol  antenuptial 
agreement  that  the  wife  shall  retain  the  con- 


trol of  her  property  may  be  void  under  the 
statute  of  frauds,  evidence  of  such  agreement 
is  admissible  as  lending  to  prove  that  the  hus- 
band, by  his  subsequent  conduct  in  allowing 
his  wife  to  have  the  sole  control  of  the  prop- 
erty, intended  to  relinquish  all  claim  10  it  lhat 
he  might  otherwise  have  had.  Sanford  v.  At- 
wood,  44  Conn.  141. 

In  Pennsylvania  the  statute  does  not  contain 
the  provision  recited  in  the  text,  and  therefore 
a  parol  marriage  contract  is  valid  there. 
Lant's  Appeal,  95  Pa.  St.  279,  40  Am.  Rep. 
646;  Gackenbach  v.  Brouse,  4  W.  &  S.  (Pa.) 
546,  39  Am.  Dec.  104. 

1.  Antenuptial  Contracts  Not  Made  upon  Sole 
Consideration  of  Marriage.  —  Riley  v.  Riley,  25 
Conn.  154;  Dvgert  v.  Remerschneider,  ?g 
Barb.  (N.  Y.)  417. 

2.  Agreements  Reduced  to  Writing  After  Mar- 
riage.—  Cooper  v.  Wormald,  27  Beav.  266; 
Claypool  v.  Jaqua,  135  Ind.  499;  Buffington  v. 
BufTington,  151  Ind.  200.  See  also  Argen- 
bright  v.  Campbell,  3  Hen.  &  M.  (Va.)  144. 
But  see  McAnnulty  v.  McAnnulty.  120  111.  ;6. 

3.  See  infra,  this  title.  Postnuptial  Settlements 
—  Validity  and  Binding  Effect  —  As  to  Creditors. 

4.  Parol  Antenuptial  Agreement  for  Postnuptial 
Settlement. —  Bradley  v.  Saddler,  54  Ga.  681; 
Davenport  v.  Karnes,  70  111.  465.  See  also 
Andrews  v.  Jones,  10  Ala.  400. 

5.  See  infra,  this  title,  Postnuptial  Settlements, 
subdiv.  2.  b.  (2)  Where  There  Is  Valuable  Con- 
sideration. 

6.  Richardson  v.  Richardson,  148  111.  563. 

7.  Contract  Not  in  Consideration  of  Marriage.  — 
Rainbolt  v.  East,  56  Ind.  53S.  26  Am.  Rep.  40, 
following  Riley  v.  Riley,  25  Conn.  154. 

8.  Contract  Not  to  Be  Performed  in  a  Year.  — 
Houghton  v.  Houghton,  14  Ind.  505,  77  Am. 
Dec'  69. 
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thereon,  such  a  contract  when  fully  performed  by  both  parties  is  not  within 
the  statute,  but  is  valid  as  against  all  the  world  notwithstanding  the  statute.1 
So  such  a  contract  may  be  taken  out  of  the  statute  by  part  performance  by 
the  party  seeking  to  enforce  the  contract.8 

Marriage  Not  Sufficient  Part  Performance.  —  It  is  well  settled  that  the  subsequent 
marriage  of  the  parties  is  not  such  part  performance  of  a  parol  antenuptial 
contract  as  to  take  the  case  out  of  the  operation  of  the  statute  of  frauds  and 
render  the  contract  enforceable  in  equity.3 

The  Making  of  a  Will  After  Marriage,  in  favor  of  the  wife,  in  pursuance  of  an  ante- 
nuptial parol  promise  to  do  so,  is  not  part  performance  taking  the  case  out  of 
the  statute,  where  such  will  is  revoked  by  the  making  of  a  subsequent  different 
will.* 

c.  RECORDING  Acts.- — In  some  jurisdictions  the  statutes  require  that 
marriage  contracts  or  settlements  shall  be  recorded  like  qrdinary  conveyances 
of  real  or  personal  property,5  and  under  such  a  statute  a  marriage  settlement 
is  ineffectual,  as  to  creditors  and  bona  fide  purchasers  without  notice,  if  it  is 
not  recorded,6  or  if,  though  recorded,  it  was  not  proved  or  acknowledged  as 


1.  Contract  Fully  Performed  Not  Within  Statute. 

—  Ungley  v.  Ungley,  5  Ch.  D.  887;  Andrews 
v.  Jones,  10  Ala.  400;  Hussey  v.  Castle,  41 
Cal.  239;  Houghton  v.  Houghton,  14  Ind.  505, 
77  Am.  Dec.  69;  Southerland  v.  Soulherland, 
5  Bush  (Ky.)  591;  Tuck  v.  Bowie,  1  Md.  87; 
Crane  v.  Gough,  4  Md.  316.  See  also  the  title 
Statute  of  Frauds. 

2.  Parol  Antenuptial  Contract  Taken  Out  of 
Statute  by  Part  Performance.  —  Bradley  v.  Sad- 
dler, 54  Ga.  681;  Dygert  v.  Remerschneider,  39 
Barb.  (N.  Y.)  417.  As  to  the  effeel  of  part 
performance  generally,  see  the  title  Statute 
of  Frauds. 

Part  Performance  by  the  Party  to  Be  Charged 
will  not  take  the  case  oat  of  the  statute. 
Caton  v.  Caton,  L.  R.  1  Ch.  137;  Finch  v. 
Finch,  10  Ohio  St.  501. 

3.  Marriage  Not  Part  Performance  Taking  Case 
Out  of  Statute  —  England.  —  Montac  ute  v.  Max- 
well, 1  P.  Wms.  618;  Caton  v.  Caton,  L.  R.  1 
Ch.  137. 

Georgia.  —  Bradley  v.  Saddler,  54  Ga.  681, 
explaining  Durham  v.  Taylor,  29  Ga.  166. 

Illinois.  —  Richardson  v.  Richardson,  148 
111.  563;  Keady  v.  White,  168  111.  76,  affirming 
69  111.  App.  405;  McAnnulty  v.  McAnnulty, 
120  111.  26,  60  Am.  Rep.  552. 

Indiana.  —  Flenner  v.  Flenner,  29  Ind.  565. 

Maryland.  —  Crane  v.  Gough,  4  Md.  316. 

New  Jersey.  —  Manning  v.  Riley,  52  N.J. 
Eq.  39,  distinguishing  Sal  terlh  waite  v.  Emley, 
4  N.  J.  Eq.  489,  43  Am.  Dec.  618. 

New  York.  —  Carpenter  v.  Commings, 
(Supm.  Ct.  Gen.  T.)  4  N.  Y.  Supp.  947;  Brown 
v.  Conger,  8  Hun  (N.  Y.)  625. 

Ohio.  —  Finch  v.  Finch,  10  Ohio  St.  501. 

Oregoti.  —  Adams  v.  Adams,  17  Oregon  247. 

Contra.  —  Wood,  etc.,  Bank  v.  Read,  131  Mo. 
553- 

4.  Making  Will  After  Marriage  Not  Part  Per- 
formance.—  Caton  v.  Caton,  L.  R.  1  Ch.  137. 

5.  Statutory  Requirement  of  Record.  —  Arkan- 
sas. —  Galbreath  v.  Cook,  30  Ark.  417. 

Georgia. — Williams  zi.  Logan,  32  Ga.  165; 
Bazemore  v.  Davis,  55  Ga.  504;  Hayden  v. 
Mitchell,  103  Ga.  431;  Cloud  v.  Dupree,  28  Ga. 
170;  Cunningham  v.  Schley,  41  Ga.  426. 

Kentucky.  —  Kinnard  v.  Daniel,  13  B.  Mon. 
(Ky.)  496. 


Massachusetts.  —  Ingraham  v.  White,  4  Allen 
(Mass.)  412;  Butman  v.  Porler,  100  Mass.  337; 
Jenkins  v.  Holt,  109  Mass.  261;  Deshon  v. 
Wood,  148  Mass.  132. 

Missouri.  —  Wilkinson  v.  Rozier,  ig  Mo.  443 
[overr.ulin$  McNair  v.  Dodge,  7  Mo.  404] ;  State 
v.  St.  Gemme,  31  Mo.  230. 

And  see  generally  the  title  Recording 
Acts. 

Agreements  Not  Within  Recording  Acts.  —  A 

deed  for  an  expressed  consideration  of  a  sum 
of  money,  but  in  reality  in  consideration  of  a 
promise  of  marriage  afterwards  consummated, 
is  not  a  marriage  settlement  or  marriage  con- 
tract within  the  meaning  of  a  statute  requiring 
the  recording  of  such  instruments.  Sullivan 
v.  Powers,  100  N.  Car.  24.  See  also  Credle  v. 
Carrawan,  64  N.  Car.  422. 

6.  Unrecorded  Marriage  Settlement  Invalid  as 
to  Creditors  and  Purchasers  —  Georgia.  —  Wil- 
liams v.  Logan,  32  Ga.  165;  Bazemore  v. 
Davis,  55  Ga.  504. 

Kentucky.  —  Strode  v.  Churchill,  2  Litt. 
(Ky.)75.. 

Louisiana.  —  Harmon  v.  Ryan,  10  La.  Ann. 
661. 

Mississippi.  —  Moss  v.  Davidson,  r  Smed.  & 
M.  (Miss.)  113. 

Missouri.  —  Wilkinson  v.  Rozier,  19  Mo.  443; 
State  v.  St.  Gemme,  31  Mo.  230. 

North  Carolina.  —  Saunders  v.  Ferrill,  I 
Ired.  L.  (23  N.  Car.)  g7;  Smith  v.  Castrix,  5 
Ired.  L.  (27  N.  Car.)  518. 

Pennsylvania.  —  Foster  v.  Whitehill,  2  Yeates 
(Pa.)  259;  Wilson  v.  McCullough,  23  Pa.  St. 
440,  62  Am.  Dec.  347. 

South  Carolina. — Ward  v.  Wilson,  1  Desaus. 
(S.  Car.)  401;  Forrest  v.  Warrington,  2  De- 
saus. (S.  Car.)  254;  Miller  v.  Kershaw,  Bailey 
Eq,  (S.  Car.)  479,  23  Am.  Dec.  183;  Smith  v. 
Patterson,  Cheves  Eq.  (S.  Car.)  29.  See  also 
Garner  v.  Garner,  1  Desaus.  (S.  Car.)  437. 

Virginia.  —  Anderson  v.  Anderson,  2  Call 
(Va.)  198;  Thomas  v.  Gaines,  1  Gratt.  (Va.) 
347,  overruling  Pierce  v.  Turner,  5  Cranch  (U. 
S.)  154.  and  judges'  opinions  in  Land  v.  Jeffries, 
5  Rand.  (Va.)  an. 

Where  the  Wife's  Rights  Do  Not  Depend  upon 
the  Antenuptial  Contract  the  husband's  cred- 
itors cannot  object  that  the  contract  was  not 
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required  by  the  statute,  in  order  to  entitle  it  to  record.1  But  an  unrecorded 
settlement  is  valid  as  between  the  parties  to  it  3  and  as  against  creditors,  etc., 
with  actual  notice.3 

The  Fact  of  Notice  Is  to  Be  Proved,  as  other  facts,  by  a  preponderance  of  the  evi- 
dence,4 the  burden  of  proving  actual  notice  being  on  the  party  claiming  under 
the  settlement.5 

In  the  Absence  of  a  Statute  Requiring  Record,  it  is  not  necessary  that  a  marriage 
settlement  should  be  recorded,  and  the  failure  to  record  it  does  not  affect  its 
validity.6 

5.  Property  or  Rights  Affected  — a.  In  General.  —  In  general,  the  ques- 
tion as  to  what  property  or  rights  are  affected  by  an  antenuptial  settlement  is 
to  be  determined  wholly  from  the  terms  of  the  agreement.  The  question  is 
therefore  ordinarily  one  of  construction.7 

Extent  of  Rights  Affected.  —  Although  a  marriage  settlement  may  be  so  framed 
as  to  deprive  either  party  of  all  his  or  her  marital  rights  in  the  property  of  the 
other,  where  such  exclusion  is  clearly  and  obviously  manifested  by  the  con- 
tract,8 the  instrument  will  not  be  so  construed  as  to  affect  such  rights  to  a 
greater  extent  than  its  terms  clearly  require.9 


recorded.  Embry  v.  Robinson,  7  Humph. 
(Tenn.)  444. 

1.  Unauthorized  Record  Not  Notice.  —  Lemay 
v.  Poupenez,  35  Mo.  71;  Smith  v.  Castrix,  5 
lied.  L.  (27  N.  Car.)  518;  Johnson  v.  Walton, 
1  Sneed  (Tenn.)  258. 

Where  marriage  articles  executed  by  the 
husband  before  marriage  were  void  as  to  cred- 
itors because  not  recorded  as  required  by  stat- 
ute, it  was  held  that  a  deed  of  settlement 
executed  after  marriage  in  pursuance  of  such 
articles  was  void  as  to  creditois  though  duly 
recorded.  State  Bank  v.  Mitchell,  Rice  Eq. 
(S.  Car.)  389. 

2.  Unrecorded  Marriage  Contract  Binding  on 
Parties.  —  Magniac  v.  Thompson,  7  Pet.  (U.  S.) 
348;  Reinhart  v.  Miller,  22  Ga.  402,  68  Am. 
Dec.  506;  Youngblood  v.  Flagg,  11  La.  341; 
Logan  v.  Phillips,  18  Mo.  22;  State  v.  St. 
Gemme,  31  Mo.  230;  Klenke  v.  Koeltze,  75 
Mo.  239;  Smith's  Appeal,  115  Pa.  St.  319; 
Fovvke  v.  Woodward,  Spears  Eq.  (S.  Car.)  233; 
Lott  v.  Bertrand,  26  Tex.  654;  Dabney  v.  Ken- 
nedy, 7  Gratt.  (Va  )  317.  See  also  West  v. 
His  Creditors,  1  La.  Ann.  365. 

Unrecorded  Contract  Absolutely  Void  Where 
Statute  So  Provides.  —  Where  a  statute  provides 
that  an  antenuptial  contract  must  be  recorded, 
and  if  not  so  recorded  it  shall  be  void,  such  a 
contract  not  recorded  as  required  is  void  even 
as  between  the  parties  thereto.  Ingham  v. 
White,  4  Allen  (Mass.)  412;  Deshon  v.  Wood, 
148  Mass.  132.  And  see  generally  the  title 
Rkcording  Acts. 

3.  Unrecorded  Settlement  Good  as  to  Creditors, 
etc.,  with  Actual  Notice.  —  Cummins  v.  Boston, 
25  Ga.  277;  Pickett  v.  Banks,  11  Smed.  &  M. 
(Miss.)  445;  Wilson  v.  McCullough,  19  Pa.  St. 
77,  21  Pa.  St.  436,  23  Pa.  St.  440,  62  Am.  Dec. 
347;  Givens  v.  Branford,  2  McCord  L.  (S.  Car.) 
152,  13  Am.  Dec.  702;  Gibbes  v.  Cobb,  7  Rich. 
Eq.  (S.  Car.)  54;  Miller  v.  Kershaw,  Bailey 
Eq.  (S.  Car.)  479,  23  Am.  Dec.  1S3;  Lott  v. 
Bertrand,  26  Tex.  654;  Hughes  v.  Pledge,  1 
Leigh  (Va.)  443. 

4.  Notice  to  Be  Proved  by  Preponderance  of  Evi- 
dence.—  Lemav  v.  Paupenez,  35  Mo.  71. 

6.  Burden  of  Proof.  —  Lemay  v.  Paupenez,  35 


Mo.  71;  Wilson  v.  McCullough,  23  Pa.  St.  440, 
62  Am.  Dec.  347;  Miller  v.  Kershaw,  Bailey 
Eq.  (S.  Car.)  479,  23  Am.  Dec.  183. 

6.  Marriage  Settlement  Need  Not  Be  Recorded 
in  Absence  of  Statute  So  Requiring.  —  Magniac  v. 
Thompson,  7  Pet.  (U.  S.)  348,  affirming  Baldw. 
(U.  S.)  344;  Swift  v.  Fitzhugh,  9  Port.  (Ala.) 
39;  Smoot  v.  Fitzhugh,  9  Port.  (Ala.)  72; 
Cochran  v.  McBeath,  1  Del.  Ch.  187;  Sherrod 
v.  Calleghan,  9  La.  Ann.  510. 

Where  the  law  does  noi  require  the  record- 
ing of  a  marriage  settlement,  it  will  not  avail 
a  purchaser  of  the  property  that  such  settle- 
ment was  not  recorded  and  he  had  no  noiice 
thereof.    Smoot  v.  Fitzhugh,  9  Port.  (Ala.)  72. 

An  antenuptial  conttact  by  which  the  par- 
ties mutually  release  their  rights  in  each 
other's  rights  of  whatever  description  is  not  a 
conveyance  of  real  estate  within  the  meaning 
of  1  Rev.  Stat.  N.  Y.  762.  §  38  (gth  ed.,  1896, 
p.  1841,  §  38),  and  need  not  be  recorded. 
Clark  v.  Clatk,  28  Hun  (N.  Y.)  509. 

7.  See  generally  infra,  this  section,  Construc- 
tion. 

8.  Rights  Wholly  Excluded  Where  Contract  So 

Provides.  —  Ward  v.  Thompson,  6  Gill  &  J. 
(Md.)  349;  McLeod  v.  Board,  30  Tex.  239,  94 
Am.  Dec.  301;  Charles  v.  Charles,  8  Gratt. 
(Va.)  4S6,  56  Am.  Dec.  155.  See  also  supra, 
this  section,  Validity  and  Binding  Effect — In 
General. 

9.  Marital  Rights  Excluded  Only  to  Extent 
Shown  by  Agreement.  —  Dunlop  v.  Lamb,  182 
111.  319;  Pitkin  v.  Peet,  87  Iowa  26S;  Carroll 
v.  Renich,  7  Smed.  &  M.  (Miss.)  79S;  Foehner 
v.  Huber,  42  N.  Y.  App.  Div.  439;  Tabb  v. 
Archer,  3  Hen.  &  M.  (Va.)  399,  3  Am.  Dec. 
657. 

Illustrations.  —  An  antenuptial  agreement  se- 
curing to  the  wife  the  full  ownership  and 
control  of  her  property,  with  power  of  dispos- 
ing of  it,  will  not,  in  the  absence  of  an  express 
provision  to  that  effect,  deprive  the  husband 
of  his  rights  as  survivor  in  the  wife's  property 
remaining  undisposed  of  at  her  death.  Kistler 
v.  Ernst,  60  Kan.  243;  Donnington  v.  Mitchell, 
2  N.  J.  Eq.  243;  Stewart  v.  Stewart,  7  Johns. 
Ch.  (N.  Y.)  229;  Pickett  v.  Chilton,  5  Munf. 
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Liabilities  Affected  —  Burial  Expenses.  — This  rule  applies  also  to  marital  liabili- 
ties. Thus  an  antenuptial  contract  which  is  simply  directed  to  the  disposition 
of  the  wife's  separate  property  after  her  death  does  not  exempt  the  husband 
from  liability  for  suitable  burial  expenses  of  the  wife.1 

b.  Future-acquired  Property.  —  Where  it  is  so  provided  by  the  terms 
of  the  contract,  a  marriage  settlement  will  cover  subsequently  acquired  prop- 
erty of  either  of  the  parties  as  well  as  property  then  in  possession.2  And  it  is 
not  necessary  that  the  intention  to  apply  the  agreement  to  future-acquired 
property  should  be  expressly  stated  in  the  contract,  where  this  intention  may 
be  gathered  from  the  general  tenor  of  the  instrument.3 

Property  Acquired  After  Termination  of  Coverture.  —  In  an  antenuptial  agreement  a 
settlement  of  the  after-acquired  property  of  the  wife  or  a  covenant  to  settle 
such  property  will,  in  the  absence  of  expressions  showing  a  contrary  intention, 
be  construed  as  applying  only  to  property  acquired  during  the  coverture,  and 
not  to  property  coming  to  the  wife  after  the  husband's  death.  This  is  upon 
the  principle  that  the  reason  for  and  primary  object  of  such  settlements  is  tc 
prevent  the  property  from  falling  under  the  sole  control  of  the  husband.4 
But  where  the  terms  of  the  instrument  show  that  it  was  the  intention  of  the 
parties  that  property  acquired  after  the  termination  of  the  coverture  should  be 
included  in  the  settlement  such  property  will  be  so  included.5 

Estates  in  Expectancy.  —  An  antenuptial  contract  may  relate  to  contingent 
interests  or  estates  in  expectancy,  and  upon  the  vesting  of  such  interests  they 
are  held  or  pass  according  to  the  terms  of  the  agreement.6 


(Va.)  467;  Mitchell  v.  Moore,  16  Gratt.  (Va.) 
275;  Beard  v.  Beard,  22  W.  Va.  130.  See  also 
Ward  v.  Thompson,  6  Gill  &  J.  (Md.)  349. 

So  a  contract  expressly  barring  dower  will 
not  bar  the  wife's  right  of  homestead  or  inher- 
itance.   Christy  v.  Marmon,  163  111.  225. 

And  a  release  by  the  wife  of  all  interest  or 
claim  in  her  husband's  estate  will  not  bar  her 
of  alimony  upon  her  obtaining  a  divorce. 
Stearns  v.  Stearns,  66  Vt.  187,  44  Am.  St.  Rep. 
836.  Nor  will  such  a  provision  deprive  her  of 
insurance  money.  Van  Dermoor  v.  Van  Der- 
moor,  80  Hun  (N.  Y.)  107. 

1.  Liability  for  Wife's  Burial  Expenses.  —  Scott 
v.  Carolhers,  17  Ind.  App.  673. 

It  may  be  questioned  whether  the  duty  of  a 
husband  or  wife  to  bury  the  body  of  a  de- 
ceased consort  is  not  a  duty  which  cannot  be 
released  by  anienupiial  contract.  See  supra, 
this  section,  Validity  and  Binding  Effect — In 
General  And  see  the  titles  Dead  Body,  vol. 
8,  p.  838;  Husband  and  Wife,  vol.  15,  pp.  813, 
817. 

2.  Future-acquired  Property  Included  by  Express 
Terms  of  Settlement.  —  Prebble  v.  Boghursi,  1 
Swanst.  309;  Caldwell  v.  Fellowes,  L.  R.  9 
Eq.  410;  In  re  Turcan,  40  Ch.  D.  5;  Smith  v. 
Osbo'ne,  6  H,  L.  Cas.  375;  Neves  v.  Scott,  9 
How.  (U.  S.)  196;  Snyder  v.  Webb,  3  Cal.  83; 
Borland  -'.  Welch,  162  N.  Y.  104. 

In  an  antenuptial  conlract  providing  for  a 
certain  disposition  of  a  farm  and  the  "  ac- 
cumulations thereof,  '  it  was  held  that  the  term 
"  accumulations  "  included  only  improve- 
ments and  betterments  on  the  land  itself,  and 
not  other  land  subsequently  purchased  by  the 
husband,  whether  paid  for  by  the  products  of 
the  aforesaid  farm  or  not.  Haenky  v.  Weis- 
haar,  59  Kan.  206. 

A  covenant  bv  a  man  and  his  intended  wife 
to  settle  the  wife's  after  acquired  property 
operates  to  sever  the  wife's  joint  interest  in  a 


personal  estate  created  by  a  subsequent  instru 
merit.     /;/  re  Hewett,  (1894)  I  Ch.  362. 

Wife's  Future  Earnings.  —  It  has  been  held 
that  an  antenuptial  contract  by  which  the  wife 
is  to  hold  her  own  earnings  to  her  sepatate 
use  is  fraudulent  as  to  creditors.  Keith  v. 
Woombell,  8  Pick.  (Mass.)  214. 

The  validity  of  such  contracts  will  depend 
largely  on  the  statutory  provisions  governing 
separate  estates  of  married  vvomen.  See  the 
title  Separate  Property  of  Married  Women. 

3.  Future-acquired  Property  Affected  though 
Not  Expressly  Mentioned.  —  Bryan  v.  Bryan,  62 
Ark.  79;  McNutt  v.  McNutt,  116  Ind.  545; 
Cole  v.  American  Baptist  Home  Mission  Soc, 
64  N.  H.  445;  Johnston  v.  Spicer,  107  N.  Y.  185. 

4.  Property  Acquired  After  Termination  of  Cov- 
erture.—  Howell  v.  Howell,  4  L.  J.  Ch.  242; 
Reid  v.  Kenrich,  24  L.  J.  Ch.  503;  Dickinson 
v.  Dillwyn,  L.  R.  8  Eq.  546;  Carter  v.  Carter, 
L.  R.  8  Eq.  551;  In  re  Edwards,  L.  R.  9  Ch. 
97  [overruling  Stevens  v.  Van  Voorst,  17  Beav. 
305];  In  re  Campbell,  6  Ch.  D.  686;  Borland 
v.  Welch,  162  N.  Y.  104,  affirming  38  N.  Y. 
App.  Div.  284. 

5.  Dickinson  v.  Dillwyn,  L.  R.  8  Eq.  546; 
Fisher  v.  Shirley,  43  Ch.  D.  290. 

6.  Contingent  or  Future  Interests.  —  Holt  v. 
Wilson,  75  Ala.  58;  Wilson  v.  Holt,  83  Ala. 
528  3  Am.  St.  Rep.  768;  Caulk  v.  Fox,  13  Fla. 
148;  Ramsay  v.  Richardson,  Riley  Eq.  (S. 
Car.)  271. 

Reversionary  Interests  may  be  covered  by 
antenuptial  settlements.  Dickinson  z>.  Dill- 
wyn, L.  R.  8  Eq.  546;  Fisher  v.  Shirley,  43  Ch. 
D.  291:  In  re  Ware,  45  Ch.  D.  269. 

Property  Not  Vesting  During  Coverture.  —  A 
marriage  settlement  covering  all  property  of 
which  either  party  shall  become  possessed 
during  the  covertuie  does  not  include  a  vested 
remainder  in  land  to  which  the  wife  was  en- 
titled at  the  date  of  the  settlement  and  which 
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c.  Dower.  —  An  antenuptial  contract  by  which  an  intended  wife  agrees  to 
relinquish  her  right  of  dower  in  the  husband's  estate  will  operate  to  bar 
dower.1  In  some  jurisdictions  it  is  held  that  the  marriage  alone  is  a  sufficient 
consideration  to  support  such  an  agreement,2  but  in  other  jurisdictions  some 
other  valuable  consideration  is  required.3 

d.  Homestead.  —  It  has  been  held  that  the  homestead  right  of  a  widow 
as  survivor  of  her  husband  cannot  be  barred  by  an  antenuptial  contract.4 

e.  Widow's  Statutory  Allowance.  —  A  widow's  statutory  allowance 
may  be  barred  by  antenuptial  agreement.5 

6.  Construction.  —  Antenuptial  contracts  are  to  be  liberally  construed  to 
carry  into  effect  the  intention  of  the  parties,  without  regard  to  the  strictly 
technical  meaning  of  the  words  used.  For  this  purpose  the  whole  instrument 
should  be  considered,  and  evidence  also  of  the  situation  of  the  parties,  the 
surrounding  circumstances,  and  all  other  matters  that  will  throw  light  on  the 
intention  of  the  parties,  will  be  received.6 


was  expectant  on  the  death  of  a  tenant  for  life 
who  outlived  the  coverture.  In  re  Pedder's 
Settlement  Trusis.  L.  R.  10  Eq  585. 

1.  Dower  Barred  by  Antenuptial  Agreement.  — 
McGee  v.  McGee,  91  111.  548;  Barth  v.  Lines, 
118  111.  374;  Tarbell  v.  Tarbell,  10  Allen 
(Mass.)  278.  See  also  supra,  this  section, 
Validity  and  Binding  Effect — In  General.  And 
see  the  title  Dower,  vol.  io,  p.  209. 

At  common  law  an  antenuptial  agreement 
could  not  operate  to  bar  dower,  but  such  effect 
might  be  given  to  the  agreement  in  equity  if 
just  and  reasonable.  Gould  v.  Womack,  2 
Ala.  83. 

In  Nebraska  the  manner  in  which  dower  may 
be  barred  by  an  antenuptial  agreement  be- 
tween the  parties  concerned  is  regulated  by 
statute,  and  in  the  absence  of  any  contraven- 
ing equitable  considerations,  the  method  pre- 
scribed by  statute  is  exclusive.  Fellers  v. 
Fellers,  54  Neb.  694. 

2.  Marriage  Alone  Held  to  Be  Sufficient  Con- 
sideration,—  Fisher  v.  Koonlz,  no  Iowa  49S, 
citing  14  Am.  and  Eng.  Encyc.  ofLaw(isi  ed.) 
545.    See  also  McNutt  v.  McNuit,  116  Ind.  545. 

3.  Marriage  Alone  Held  Not  Sufficient  Consid- 
eration.—  Matter  of  Pulling,  93  Mich.  274; 
Graham  v.  Graham,  67  Hun  (N.  Y.)  329, 
affirmed  143  N.  Y.  573.  See  4IS0  Gould  v. 
Womack,  2  Ala.  83;  Mowser  v.  Mowser,  87 
Mo.  437.  And  see  the  title  Dower,  vol.  10, 
p.  210,  note  Marriage  Alone  an  Insufficient 
Consideration. 

4.  Homestead.  —  See  the  title  Homestead, 
vol.  15,  p.  700. 

In  Kansas  an  antenuptial  contract  may 
operate  on  homestead  as  well  as  on  01  her  prop- 
erty when  the  homestead  becomes  subject  to 
partilion.    Hafer  v.  Hafer,  36  Kan.  524. 

5.  Widow's  Allowance  Barred  by  Executed 
Antenuptial  Agreement.  —  See  the  title  Allow- 
ances, vol.  2,  p.  166,  and  in  addition  to  the 
cases  there  cited,  see  Edwards  v.  Martin,  39 
111.  App.  145;  Spencer  v.  Boardman,  118  111. 
553;  Young  v.  Hicks,  92  N.  Y.  235.  Contra, 
under  former  rule  in  Massachusetts.  Sullings 
v.  Richmond,  5  Allen  (Mass.)  187. 

In  ATorth  Carolina  it  has  been  held  that  an 
antenuptial  agreement  by  which  the  wife  re- 
leases all  claim  as  widow  to  the  husband's 
estate  is  not  at  law  a  bar  to  her  claim  for  a 
statutory  allowance,  however  it  may  be  in 


equity.    Murphey  v.  Avery,  I  Dev.  &  B.  L. 

(18  N.  Car.)  25. 

6.  Contract  of  Settlement  Liberally  Construed. 

—  Trevor  v.  Trevor,  I  P.  Wms.  C22;  Ardis  v. 
Printup,  39  Ga.  648;  Lafitte  v.  Lawton,  25  Ga. 
305;  Dunlop  v.  Lamb,  182  111.  319;  Kennedy 
v.  Kennedy,  150  Ind.  636;  Bufnngton  v.  Buf- 
fington,  151  Ind.  200;  McNutt  v.  McNutt,  116 
Ind.  545;  Ragsdale  v.  Barnett,  10  Ind.  App. 
478;  Jacobs  v.  Jacobs,  42  Iowa  Coo;  Ditson  v. 
Ditson,85  Iowa  276;  Matney  v.  Linn,  59  Kan. 
613;  Gorin  v.  Gordon,  38  Miss.  205.  See  also 
Brown  v.  Ransey,  74  Ga.  21c;  Brown  v. 
Brown,  31  Gratt.  (Ya.)  502. 

The  intention  of  the  parlies  in  marriage 
articles  should  be  collected  from  the  nature  of 
the  agreement,  the  language  and  context,  the 
usage  in  such  cases,  and  the  legal  rights  of  the 
parties  as  they  existed  before  the  n.arriage  and 
would  have  existed  afterit  if  no  agreement  had 
been  made.  Tabb  v.  Archer,  3  Hen.  &  M.  (Ya.) 
399,  3  Am.  Dec.  657. 

As  to  the  Construction  and  Effect  of  Particular 
Contracts  and  Settlements,  see  the  following 
cases: 

England. — Green  -■.  Ekins,  2  Atk.  473; 
Birkelt  v.  Purdom,  (1S95)  A.  C.  371. 

Alabama.  —  Smith  v.  Turpin,  109  Ala.  6S9. 

California. — Matter  of  Baubichon,  49  Cal.  IS. 

Connecticut.  —  Boardman's  Appeal,  40  Conn. 
169;  Carter's  Appeal,  59  Conn.  576. 

Florida.  —  Caulk  v.  Fox,  13  Fla.  148. 

Georgia.  —  Stafford  v.  Thomas,  87  Ga.  559; 
Lampkin  v.  Hayden,  99  Ga.  363. 

Illinois.  —  Long  -■.  Hess,  154  111.  482,  45 
Am.  St.  Rep.  143. 

Iowa.  —  In  re  Peet,  79  Iowa  185. 

Kentucky.  —  Williamson  v.  Yager,  91  Ky. 
282,  34  Am.  St.  Rep.  1S4. 

Louisiana.  —  Mossy's  Succession,  4  La.  Ann. 
337. 

Maryland.  —  Mory  v.  Michael,  iS  Md.  227, 
26  Md.  239,  90  Am.  Dec.  106. 

Mississippi.  —  Carroll  v.  Renich,  7  Smed.  & 
M.  (Miss.)  79S. 

Missouri.  —  Carr  v.  Lackland,  112  Mo.  442; 
Payne  v.  Payne,  119  Mo.  174;  Pendleton  v. 
Bell,  32  Mo.  100;  Wilkinson  <>.  American  Iron 
Mountain  Co.,  20  Mo.  122;  Anglade  v.  St. 
Avit,  67  Mo.  434. 

ATebraska.  —  Fellers  v.  Fellers,  54  Neb.  694. 

A'ew  York.  —  Helck  v.  Reinheimer,  105  N. 
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Provision  for  Issue  of  Marriage. — 'The  presumption  is  that  in  marriage  settle- 
ments the  parties  intended  to  provide  for  the  issue  of  the  marriage,  and  a  con- 
struction that  will  effectuate  that  intention  should  be  given  to  the  instrument 
unless  this  presumption  is  clearly  overcome  by  the  language  of  the  agreement.1 

7.  Conflict  of  Laws.  —  The  validity  of  marriage  settlements  is  generally  to  be 
determined  by  the  law  of  the  place  where  the  contract  is  made,  and  if  it  is 
valid  under  that  law,  it  is  valid  everywhere,  unless  prohibited  by  the  laws  of  the 
place  where  its  enforcement  is  sought.2  And  such  contract  is  not  affected  by 
the  subsequent  removal  of  the  parties  to  another  state.3 

Construction  of  Contract.  —  An  antenuptial  contract,  like  other  contracts,  is 
ordinarily  to  be  governed  as  to  its  interpretation  and  effect  by  the  lex  loci  con- 
tractus* unless  it  appears  that  the  parties  contemplated  that  the  contract 
should  be  performed  elsewhere  or  construed  according  to  the  law  of  another 
place,  in  which  case  it  is  to  be  governed  by  the  law  of  the  place  of  per- 
formance, or  by  that  of  the  place  contemplated  by  the   parties.5     It  is 


Y.  470,  reversing  40  Hun  (N.  Y.)  637;  Gorham 
v.  Fillmore,  111  N.  Y.  251;  Dyett  v.  Central 
TrusL  Co.,  140  N.  Y.  54. 

North  Carolina.  —  Hooks  v.  Lee,  7  Ired.  Eq. 
(42  N.  Car.)  83;  Jones  v.  Hurst,  7  Ired.  Eq.  (42 
N.  Car.)  134;  McRae  v.  Battle,  69  N.  Car.  98; 
Harris  v.  Russell,  124  N.  Car.  547. 

Pennsylvania.  —  Shoch  v.  Shoch,  19  Pa.  St. 
252;  Hughes-Hallel t  v.  Hughes-Hallett,  152 
Pa.  St.  590. 

Tennessee.  —  Maclin  v.  Haywood,  90  Tenn. 
195;  Adylett  v.  Svvope,  1  Shannon  Tenn.  Cas. 
44&-  ... 

Virginia.  — Roanes  v.  Hern,  1  Wash.  (Va.) 
47;  Fleming  v.  Willis,  2  Call  (Va.)  5;  Stace  v. 
Buingardner,  89  Va.  418. 

Settlements  in  Trust. —  As  to  the  construction 
of  marriage  settlements  vesting  property  in 
trusiees  for  the  benefit  of  the  wife,  see  In  re 
Akeroyd,  (1893)  3  Ch.363;  Sioddart  v.  Saville, 
(1894)  1  Ch.  480;  Mara  v.  Browne,  (1895)  2  Ch. 
69;  English  v.  Foxall,  2  Pet.  (  U.  S.)  595; 
Hunter  v.  Bryant,  2  Wheat.  (U.  S.)  32;  Cleg- 
horn  v.  Smith,  84  Ga.  247;  McLaughlin  v. 
Ham,  84  Ga.  786;  Woods  v.  Richardson,  117 
Mass.  276.  See  also  ihe  titles  Separate  Prop- 
er ty  of  Married  Women;  Trusts  and 
Trustees. 

1.  Provision  for  Issue  Presumed.  —  Wallace  v. 
Wallace,  82  111.  530;  Gorin  v.  Gordon,  38  Miss. 
205.    See  also  Caulk  v.  Fox,  13  Fla.  148. 

As  to  the  construction  of  particular  con- 
tracts  in  this  connection,  see  Hope  v.  Clifden, 
6  Ves.  Jr.  499;  Adams  v.  Law,  17  How.  (U.  S.) 
417;  Lafitle  v.  Lawton,  25  Ga.  305;  Ardis  v. 
Printup,  39  Ga.  648;  Michael  v.  Morey,  26 
Md.  239  90  Am.  Dec.  106;  Brown  v.  Brown,  31 
Gratt.  (Va.)  502. 

2.  Marriage  Settlement  Valid  Where  Made 
Valid  Everywhere.  —  Cooper  v.  Cooper,  13  App. 
Cas.  88;  Besse  v.  Pellochoux,  73  111.  285,  24 
Am.  Rep.  242;  Wilder's  Succession,  22  La. 
Ann.  219.  2  Am.  Rep.  721;  Sherrod  v.  Cal- 
leghan,  9  La.  Ann.  510;  De  Barante  v.  Gott,  6 
Barb.  (N.  Y.)  492;  Hicks  v.  Skinner,  71  N. 
Car.  539;  Scheferling  v.  Huffman,  4  Ohio  St. 
241,  62  Am.  Dec.  281;  Reid  v.  Lamar,  1 
Strobh.  Eq.  (S.  Car  )  27.  See  also  Buchanan 
v.  Deshon,  1  Har.  &  G.  (Md.)  280;  De  Pieires 
v.  Thorn,  4  Bosw.  (M.  Y.)  266.  And  see  gen- 
erally the  title  PRIVATE  International  Law. 

3.  Antenuptial  Contract  Not  Affected  by  Re 


moval  of  Parties  to  Another  State.  —  Smith  v. 
Chappell,  31  Conn.  589. 

Thus,  where  a  marriage  contract  is  made 
and  recorded  according  to  the  local  law,  it  is 
valid  in  another  state  to  which  the  parties  after- 
wards remove  with  the  property,  though  it  is 
not  recorded  in  accordance  with  the  registry 
laws  of  such  other  state.  De  Lane  v.  Moore, 
14  How.  (U.  S.)  253;  Hicks  v.  Skinner,  71  N. 
Car.  539.  Sre  also  Lott  v.  Bertrand,  26  Tex. 
654. 

So  a  settlement  which,  because  not  re- 
corded, is  invalid  as  to  creditors;  at  the  place 
where  it  was  made,  is  not  validated  as  to  such 
creditors  by  being  recorded  in  another  state  to 
which  the  parlies  afterwards  remove.  Young 
v.  Templeton,  4  La.  Ann.  £54,  50  Am.  Dec. 
563.    But  see  Ex  p.  Melbourn,  L.  R.  6  Ch.  64. 

4.  Marriage  Contract  Governed  try  law  of  Place 
Where  Made.  —  Anstruther  v.  Adair,  2  Myl. 
&  K.  513;  In  re  Barnard,  56  L.  T.  N.  S.  9; 
Este  v.  Smyth,  18  Beav.  112;  Fouberl  v.  Turst, 
1  Bro.  P.  C.  38;  Peake  v.  Yeldell,  17  Ala.  636; 
Lafitte  v.  Lawton,  25  Ga.  305;  Spears  v.  Shrop- 
shire, 11  La.  Ann.  559,  66  Am.  Dec.  206;  Car- 
roll v.  Renich,  7  Smed.  &  M.  (Miss.)  798; 
Decouche  v.  Savetier,  3  Johns.  Ch.  (N.  Y.)  190, 
8  Am.  Dec.  478;  Crosby  v.  Berger,  3  Edw.  (N. 
Y.)  538;  Ordronaux  v.  Rey,  2  Sandf.  Ch.  (>'. 
Y.)  33.  See  also  Lansdowne  v.  Lansdowne,  2 
Bligh  60,  21  Rev.  Rep.  43;  Matter  of  Baubi- 
chon,  49  Cal.  18 ;  McLeod  v.  Board,  30  Tex 
239,  94  Am.  Dec.  301 

Marriage  of  Native  Woman  with  Foreigner.  — 
Where  an  Englishwoman  marries,  in  Eng- 
land, a  foreign  subject,  and  the  marriage 
settlement  is  made  with  reference  to  the  laws 
of  England,  it  will  be  governed  by  the  English 
law.  Colliss  v.  Hector,  L.  R.  lgEq.334;  In  re 
Hernando,  27  Ch  D.  284. 

5.  Contract  to  Be  Performed  Elsewhere  than  in 
Place  Where  Made.  —  Van  Grutten  v.  Digby,  31 
Beav.  561;  Chamberlain  v.  Napier,  15  Ch.  D. 
614;  Lang  v.  Lang,  S  Sim.  451,  Davenport  v. 
Karnes,  70  111.  465, 

Thus,  where  two  natives  of  France  entered 
into  an  antenuptial  contract  in  New  York,  the 
contract  being  made  with  reference  to  the  laws 
of  France  and  to  an  intended  residence  in  that 
country,  and  executed  in  accotcance  with  the 
French  law,  and  the  parties  married  but  con- 
tinued to  reside  in  New  York,  it  was  held  that 
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held  that  two  citizens  of  the  United  States  cannot  provide  in  a  marriage 
settlement  that  the  rights  of  the  parties  shall  be  determined  by  a  foreign 
law,  and  notwithstanding  such  a  provision  the  contract  will  be  construed  by 
the  law  of  the  place  where  made.1  In  England  the  contrary  rule  obtains,  and 
a  settlement  made  there  with  reference  to  a  foreign  law  will  be  governed  by 
that  law.* 

Rule  as  to  Future-acquired  Property.  —  Where  an  antenuptial  contract  executed  in 
one  country  is  by  its  express  terms  made  applicable  to  property  that  may 
thereafter  be  acquired  by  the  parties  elsewhere,  and  the  parties  subsequently 
remove  to  another  country,  the  contract  will  control  as  to  property  acquired 
by  them  in  the  new  domicil.3  But  if  it  does  not  plainly  appear  from  the 
terms  of  the  contract  that  the  parties  intended  that  it  should  apply  to  and 
govern  all  after-acquired  property  of  the  parties,  wherever  they  might  reside, 
it  will  not  affect  real  property  acquired  by  the  parties  in  another  country,  but 
such  property,  notwithstanding  the  contract,  will  be  governed  by  the  laws  of 
the  place  where  the  land  lies.4 

Rule  as  to  Real  Estate.  —  In  accordance  with  the  rule  of  law  in  relation  to  the 
interpretation  and  effect  of  contracts  generally,  it  seems  that  an  antenuptial 
contract  executed  in  one  place,  but  affecting  real  estate  situated  elsewhere, 
must  be  governed  as  to  such  property  by  the  law  of  the  place  where  the  prop- 
erty is  situated.5 

8.  Enforcement — a.  In  General. — An  antenuptial  contract  or  settlement 
fairly  made  and  expressing  the  real  intention  of  the  parties  will  be  upheld  and 
enforced  in  a  court  of  equity.6 

Specific  Performance  Decreed  by  Court  of  Equity.  —  A  court  of  equity  will  decree  the 
specific  performance  of  an  antenuptial  settlement  which  has  been  executed  by 
one  of  the  parties,  or  in  other  proper  case  for  the  exercise  of  such  jurisdic- 
tion,7 without  reference  to  the  validity  of  the  agreement  at  law.8 

Executed  and  Executory  Agreements.  —  A  distinction  has  been  made  between 

their  rights  under  the  contract  were  to  be  Connecticut.  —  Andrews  v.  Andrews,  8  Conn, 

determined  by  the  French  law.    Le  Breton  v.  79, 

Miles,  8  Paige  (N.  Y.)  261.  .Vassachusetts.  —  Tarbell  v.  Tarbell,  10  Allen 

1.  Provision  that  Contract  Shall  Be  Governed  by  (Mass.)  278;  Jenkins  v.  Holt,  109  Mass.  261. 
Foreign  Law.  —  Bourcier  v.  Lanusse,  3  Marl.  New  York. — Johnston  v.  Spicer,  107  N.  Y. 
(La.)  581.  185. 

2.  English  Rule.  —  See   Este  v.  Smyth,  18  Ohio.  —  Stilley  v.  Folger,  14  Ohio  610. 
Beav.  112.  Rhode  Island.  —  Peck  v.  Peck,  12  R.  I.  485, 

An  antenuptial  contract  between  a  Scotch-  34  Am.  Rep.  702. 
man  and  an  Englishwoman,  made  in  London,  See  also  the  cases  cited  in  the  notes  imme- 
in  the  Scottish  form,  will  be  construed  in  Eng-  diately  following  and  numerous  cases  cited 
land  according  to  the  laws  of  Scotland.  Dun-  throughout  this  article  in  which  such  settle- 
can  v.  Cannan,  r8  Beav.  128,  23  Eng.  L.  &  ments  have  been  enforced,  and  particularly 
Eq.  288,  3  Eq.  Rep.  403,  31  Eng.  L.  &  Eq.  supra,  this  section,  Validity  and  Binding  Effect. 
443.  7.  Specific  Performance  Decreed. —  Hobson  v. 

3.  Future-acquired  Property.  —  Murphy  v.  Trevor,  2  P.  Wms.  191;  Nally  v.  Nally,  74  Ga. 
Murphy,  5  Mart.  (La)  83,  12  Am.  Dec.  475.  669,  58  Am.  Rep.  458;  Miller  v.  Goodwin,  8 

4.  Besse  ?/.  Pellochoux,  73  111.  285,  24  Am.  Gray  (Mass.)  542;  Phillips  v.  Phillips,  83  Mich. 
Rep.  242;  Long  v.  Hess,  154  111.  482,  45  Am.  259;  Thompson  v.  Tucker-Osborn,  ur  Mich. 
St.  Rep.  143;  Castro  v.  lilies,  22  Tex.  479,  73  470;  White  v.  White,  20  N.  Y.  App.  Div.  560; 
Am.  Dec.  277.  Saunders  v.  Ferrill,  1  Ired.  L.  (23  N.  Car.)  97; 

So  in  case  of  a  postnuptial  settlement.    Fuss  Chaffee  z'.  Chaffee,  70  Vt.  231. 

v.  Fuss,  24  Wis.  256,  1  Am.  Rep.  180.  Where  Marriage  Articles  Are  Inconsistent,  Un- 

5.  Rule  as  to  Real  Property.  —  An  antenuptial  certain,  and  Unintelligible,  specific  performance 
contract  executed  abroad  by  parties  having  a  will  be  denied.  Franks  v.  Martin,  1  Eden  309. 
domicil  in  the  place  where  it  is  executed  must  8.  Invalidity  of  Agreement  at  Law  Immaterial, 
be  construed  according  to  the  laws  of  Louisi-  — Johnston  v.  Spicer,  107  K.  Y.  1S5.  See  also 
ana  so  far  as  it  relates  to  immovable  property  Buchanan  v.  Deshon,  I  Har.  &  G.  (Md.)  2S0. 
there  situated.  Heine  ?'.  Mechanics,  etc.,  Ins.  An  antenuptial  contract  not  constituting  in 
Co.,  45  La.  Ann.  770.  See  generally  the  title  law  a  bar  to  dower  may  be  specifi  -.ally  en- 
Private  International  Law.  forced  in  equity  so  as  to  bar  dower,  but  such 

6.  Antenuptial  Settlements  Enforced  in  Equity  agreement  will  not  be  so  enforced  unless  it  is 
—  England. — Wright  v.  Cadogan,  2  Eden  239;  just  and  reasonable.  Gould  v.  Womack,  2 
Crofton  v.  Ormsby,  2  Sch.  &  Lef.  583.  Ala.  83. 
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executed  and  executory  marriage  settlements;  that  is,  between  a  contract 
itself  amounting  to  an  antenuptial  settlement,  and  one  which  is  merely  an 
agreement  to  make  a  certain  settlement  after  marriage.  Where  the  instru- 
ment is  intended  as  a  final  antenuptial  settlement,  and  the  trusts  thereby 
created  are  clearly  and  accurately  ascertained  and  declared,  so  that  nothing 
further  remains  to  be  done  according  to  the  intention  of  the  parties,  a  court 
of  equity  will  give  effect  to  the  settlement,  if  there  be  nothing  else  in  the  case 
to  forbid  the  interposition  of  the  court.  But  where  the  settlement  is  not  so 
executed  it  will  not  be  sustained  in  favor  of  the  party  in  respect  to  whom  the 
agreement  remains  executory.1 

Effect  Given  to  Intention  of  Parties  Regardless  of  Form  of  Instrument.  —  In  enforcing  an 
antenuptial  settlement  a  court  of  equity  will  endeavor  to  give  effect  to  the 
intention  of  the  parties  as  gathered  from  the  whole  instrument,  liberally  con- 
strued, without  regard  to  the  form  of  words  used,  and  notwithstanding  par- 
ticular words  or  clauses  indicating  a  different  intent ; 3  and  parol  evidence  is 
admissible  to  show  the  intent  under  the  general  rules  governing  the  admission 
of  such  evidence.3 

Parol  Agreements.  —  Specific  performance  of  a  parol  antenuptial  agreement 
will  not  be  enforced  in  cases  taken  by  the  circumstances  out  of  the  statute  of 
frauds,  except  on  clear  and  satisfactory  evidence  of  the  making  of  the  con- 
tract, its  terms,  and  the  circumstances  relied  on  to  take  it  out  of  the  statute 
of  frauds.4 

A  Lost  or  Destroyed  Agreement  may  be  enforced  in  equity  upon  satisfactory  proof 
of  the  loss  or  destruction  and  of  the  terms  of  the  agreement;  and  parol  evi- 
dence is  admissible  for  this  purpose.  But  the  proof  of  the  existence  and 
terms  of  the  agreement  in  such  case  should  be  clear  and  satisfactory  in  order 
to  warrant  the  decree.5 

Reformation  of  Contract.  —  Where  by  reason  of  mistake  or  fraud  a  written  ante- 
nuptial contract  does  not  express  the  real  agreement  and  intention  of  the  par- 
ties, it  may  be  reformed  in  equity  upon  application  made  for  that  purpose 
and  satisfactory  proof  of  the  fact.6 

1.  Executed    and   Executory    Agreements.  —  5.  Enforcement  of  Contracts  Which  Have  Been 

Caulk  v.  Fox,  13  Fla.  148.  Lost  or  Destroyed.  —  De  Lane  v.  Moore,  14  How. 

Thus,  a  widow  will  not  be  barred  in  equity  (U.  S.)253;  Wilson  v.  Holt,  83  Ala,  528,  3  Am. 

of  dower  and  her  distributive  share  of  her  hus-  St.  Rep.  768;  West  v.  Howard,  20  Conn.  581; 

band's  estate  by  an  antenuptial  agreement  not  McNutt  v.  McNutt,  n6Ind.545;  Potts  v.  Cog- 

10  claim  any  share  of  the  estate  other  than  a  dell,  1  Desaus.  (S.  Car.)  454.    See  also  Starns 

certain  provision  to  be  made  by  the  husband,  v.  Hadnot,  45  La.  Ann.  318.    And  see  generally 

where  the  settlement  was  never  perfected  by  the  title  Lost  Papers  and  Records,  ante,  p.  552. 

the  husband  according  to  the  intention  of  the  Mutilated   Instrument.  —  A  court  of  equity 

parties;  and  it  is  immaterial  in  such  case  thai  will  give  effect  to  an  antenuptial  settlement 

the  widow  might  have  enforced  the  specific  ex-  notwithstanding  the  unauthorised  mutilation 

ecution  of  the  agreement  against  the  husband's  of  the  instrument  after  marriage  by  tearing  off 

personal  representatives.  Woodward  v.  Wood-  the  signatures.    Barclay  v.  Waring,  58  Ga.  86. 

ward,  5  Sneed  (Tenn.)  50.  6.  Reformation  of  Contract  —  England. — Payne 

2.  Settlement  Enforced  According  to  Intention  v.  Collier,  1  Ves.  Jr.  170;  Randall  v.  Willis,  5 
of  Parties.  —  Northumberland  v.  Egremont,  1  Ves.  Jr.  262;  Barstowiv.  Kilvington,  5  Ves.  jr. 
Eden  435;  Hope  v.  Cilfden,  6  Ves.  Jr.  499;  593;  Burrell  v.  Crutchley,  15  Ves.  Jr.  544; 
Collins  v.  Plummer,  1  P.  Wms.  104;  Lant's  Uvedale  v.  Halfpenny,  2  P.  Wms.  151;  Lang- 
Appeal,  95  Pa.  St  279,  40  Am.  Rep.  646;  Smith  ley  v.  Furlong,  1  Dick.  315.  See  also  Honor  v. 
v.  Maxwell,  1  Hill  Eq.  (S.  Car.)  ior;  Green  v.  Honor,  1  P.  Wms.  123;  Randal  v.  Randal,  2  P. 
Rumph,  2  Hill  Eq.  (S.  Car.)  2;  Fleming  v.  Wil-  Wms.  464.  The  English  cases  here  cited  hold 
lis,  2  Call  (Va.)  5;  Roanes  v.  Hern,  1  Wash.  that  a  marriage  settlement  maybe  reformed 
(Va.)  47.  See  also  supra,  this  section,  Form  in  equity  in  case  of  mistake  so  as  to  conform 
and  Execution  —  In  General;  Construction  to  the  intention  of  the  parties  as  ascertained 

3.  Parol  Evidence  to  Show  Intent. —  Hanley  from  the  instrument  itself  or  from  articles  or 
v.  Drumm,  31  La.  Ann.  106;  Fleming  v.  Willis,  some  other  previous  instrument  in  pursuance 
2  Call  (Va.)  5.    See  also  Doran  v.  Ross,  3  Bro.  of  which  the  settlement  was  made. 

C.  C.  27.    And  see  generally  the  title  Parol  Alabama.  —  Love  v.  Graham,  25  Ala.  187. 

Evidence.  Georgia.  —  Durham  v.  Taylor,  29  Ga.  166; 

4.  Enforcement  of  Parol  Settlements.  —  Nicker-  King  v.  Dunham,  31  Ga.  743;  Burgee.  Burge, 
son  v.  Kickerson,  127  U.  S.  668;  Stoddert  v.  45  Ga.  301. 

Tuck,  5  Md.  18.  North  Carolina. — Cle  mmons   v.  Drew,  2 
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Failure  of  Performance  by  Party  Seeking  to  Enforce  Settlement.  —  A  party  to  a  marriage 

settlement  does  not  lose  his  right  to  the  benefits  thereby  secured  to  him  by  the 
failure  to  perform  the  covenants  on  his  own  part,  where  the  marriage  has 
taken  place  and  performance  on  his  part  is  not  made  a  condition  precedent  to 
performance  by  the  other  party.1  And  although  in  some  cases  the  defaulting 
party  may  not  be  allowed  to  enforce  the  specific  performance  of  the  agree- 
ment, the,  issue  of  the  marriage,  being  regarded  as  purchasers,  are  entitled  to 
all  the  benefits  secured  to  them  by  the  settlement,  and  may  enforce  the  con- 
tract notwithstanding  the  nonperformance  of  mutual  stipulations  by  one  of 
the  parties,  unless  they  are  conditional  and  dependent  covenants.* 

Damages  for  Breach  of  Contract.  —  Where  the  specific  performance  of  an  ante- 
nuptial contract  cannot  be  enforced  or  would  afford  inadequate  relief,  an  action 
for  damages  may  be  maintained  for  a  breach  of  the  contract.3 

b.  By  WHOM  ENFORCEABLE  —  (i)  Parties  and  Persons  Within  Marriage 
Consideration.  —  A  marriage  contract  may  of  course  be  enforced  by  the  par- 
ties to  it,  or  by  their  representatives;  and  such  persons  as  are  within  the  mar- 
riage consideration,  though  not  parties  to  the  contract,  have  an  equal  right 
with  the  parties  themselves.4 


Jones  Eq.  (55  N.  Car.)  314.  See  also  Cross- 
land  v.  Shober,  Winst.  Eq.  (60  N.  Car.)  10. 

Pennsylvania.  —  See  Lant's  Appeal,  95  Pa. 
St.  279,  40  Am.  Rep.  646. 

South.  Carolina.  —  Garner  v.  Garner,  I  De- 
saus.  (S.  Car.)  437. 

Virginia.  —  Burging  v.  McDowell,  30  Gratt. 
(Va.)  236. 

And  see  generally  the  title  Reformation 
and  Cancellation  of  Contracts. 

1.  Nonperformance  by  Party  Seeking  to  Enforce 
Contract.  —  Jeston  v.  Key,  L.  R.  6  Ch.  6ro. 

But  where  performance  by  one  party  is  of 
the  essence  of  the  contract  for  performance  by 
the  other,  and  it  would  be  inequitable  to  com- 
pel a  specific  performance  by  ihe  latter  party 
where  there  has  been  a  failure  of  performance 
by  the  former,  a  decree  of  specific  performance 
will  be  denied.  Sullings  v.  Sullings,  9  Allen 
(Mass.)  234. 

An  allegation  of  the  breach  of  a  stipulation 
in  an  antenuptial  contract  as  to  the  support  of 
the  wife  will  not  support  a  claim  of  forfeiture 
of  the  contract  where  such  slipulaiion  was  not 
a  condition  upon  which  the  validity  of  the 
contract  was  made  to  depend.  Buffington  v. 
Bufftngton,  151  Ind.  200. 

But  in  York  v.  Ferner,  59  Iowa  487,  it  was 
held  that  a  woman  could  not  enforce  an  ante- 
nuptial contract  for  an  annuity  to  be  paid  after 
the|husband's  death,  where  she  had  abandoned 
him  a  few  weeks  after  the  marriage  on  account 
of  his  drunken  habits,  of  which  she  was  fully 
aware  at  the  lime  of  Ihe  marriage. 

2.  Rights  of  Issue  Not  Affected  by  Default  of 
Parties.  —  Michael  v.  Morey,  26  Md.  239,  90 
Am.  Dec.  106. 

3.  Damages  for  Breach  of  Contract.  —  Peck  v. 
Vandemark,  99  N.  Y.  29,  holding  that  where 
a  man  by  valid  antenuptial  agreement  prom- 
ises to  leave  a  certain  amount  of  property  to 
his  wife  by  will,  and  dies  leaving  to  her  a 
much  less  amount,  the  widow  may  brine;  an 
action  against  the  executor  to  recover  dam- 
ages for  the  breach  of  contract. 

Breach  of  Agreement  to  Marry.  —  Where  a 
man,  upon  the  faith  of  his  promise  to  marry  a 
woman,  obtains  property  from  her,  and  then 
breaks    his    promise    and   marries  another 


woman,  the  former  woman  may  bring  an 
action  after  his  death  against  his  estate  to  re- 
cover the  property.    Frazer  v.  Boss,  66  Ind.  1. 

4.  Marriage  Settlement  Enforced  at  Suit  of 
Party  to  Agreement.  —  Nandike  v.  Wilkes,  Gilb. 
Eq.  114;  Streatfield  v.  Streatfield,  Cas.  t.  Talb. 
176. 

By  an  antenuptial  agreement  executed  by 
the  parties  to  the  marriage,  the  father  of  the 
inlended  wife,  and  1  rustees  to  whom  the  father 
had  convevi:d  certain  property  for  the  benefit 
of  the  daughter  and  her  children,  it  was  pro- 
vided that  upon  the  death  of  the  wife  without 
issue,  or  leaving  children  who  should  also  die 
before  attaining  a  certain  age,  the  trustees 
should  reconvey  the  properly  to  the  fathet. 
It  was  held  that  the  agreement  was  valid  and 
would  be  enforced  by  a  court  of  equity  at  the 
suit  of  the  father  upon  the  happening  of  the 
contingency  contemplated.  Parsons  v.  Ely, 
45  111.  232. 

Enforcement  by  Personal  Representatives  of 

Parties.  —  Baldwin  v.  Carltr,  17  Conn.  201,  42 
Am.  Dec.  735. 

Enforcement  by  Persons  Within  Marriage  Con- 
sideration and  Their  Representatives  —  England. 
—  Hart  v.  Middlehnrst,  3  Atk.  371;  Cusack  v. 
Cusack,  1  Bro.  P.  C.  470;  Honor  v.  Honor,  1 
P.  Wms.  123;  Trevor  z\  Trevor,  I  P.  Wms. 
622.  See  also  West  v.  Errissey,  2  P.  Wms. 
349;  Powell  v.  Price,  2  P.  Wms.  536;  Roberts 
v.  Kingsly,  1  Ves.  238. 

Georgia.  —  Merritt  v.  Scott,  6  Ga.  563,  50  Am. 
Dec.  365;  Vason  v.  Bell,  53  Ga.  416. 

Mary Ian d.  —  Michael  v.  Morey,  26  Md.  230, 
90  Am.  Dec.  106. 

Mississippi.  —  Gorin  v.  Gordon,  3S  Miss.  205. 

New  Hampshire.  —  Batchelder  v.  Lake,  II 
N.  H.  359. 

A"ew  York.  —  Borland  r.  Welch,  162  N.  Y. 
104;  White  v.  White,  20  N.  Y.  App.  Div.  560; 
Beardsley  v.  Hotchkiss,  30  Hun  (N.  Y.)  605; 
De  Barante  v.  Gott,  6  Barb.  (N.  Y.)4g2;  Bra- 
dish  v.  Gibbs,  3  Johns.  Ch.  (N.  Y.)  550. 

Rhode  Island.  — Eaton  v.  Tillinghast,  4  R.  I. 
276. 

What  Persons  Are  Within  Marriage  Considera- 
tion. —  See  supra,  this  section.  Validity  and 
Binding  Effect — As  to  Creditors  and  Purchasers 
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(2)  Persons  Not  Within  Marriage  Consideration  —  Volunteers.  —  The  General 
Eule  is  that  a  mere  volunteer  cannot  sue  to  enforce  the  provision  of  the  mar- 
riage contract  in  his  favor,1  and  some  authorities,  especially  the  earlier  ones, 
regard  as  volunteers  all  persons  who  are  not  within  the  marriage  consideration.* 

Children  by  Former  Marriage.  —  Though  there  may  at  one  time  have  been  doubts 
on  the  subject,  it  is  now  the  accepted  rule  that  children  of  the  settlor  by  a 
former  marriage  are  not  volunteers  as  to  provisions  of  the  marriage  contract 
in  their  favor,  and  that  they  may  therefore  sue  to  enforce  such  contract.3 

Collateral  Relatives.  —  The  rule  in  regard  to  collateral  relatives  as  now  deduced 
from  the  authorities  is  that  if,  from  all  the  circumstances  under  which  the 
marriage  articles  were  entered  into  by  the  parties,  or  as  collected  from  the 
face  of  the  instrument  itself,  it  appears  to  have  been  intended  that  collateral 
relatives,  in  a  given  event,  should  take  the  estate,  and  a  proper  limitation  to 
that  effect  is  contained  in  the  instrument,  a  court  of  equity  will  enforce  the  trust 
for  their  benefit.4 

Distinction  as  to  Rights  of  Creditors.  —  In  determining  whether  persons  not  within 
the  marriage  consideration  are  volunteers  as  respects  beneficial  provision  for 
them  in  the  marriage  settlement,  it  has  been  said  that  cases  involving  the 
rights  inter  se  of  claimants  under  the  settlement  should  be  distinguished  from 
cases  involving  the  rights  of  such  claimants  as  against  creditors  of  the  settlor, 
and  that  in  the  first  class  of  cases  claimants  not  within  the  marriage  con- 
sideration are  not  on  that  account  to  be  regarded  as  volunteers,  but  that  they 
are  volunteer-;  as  against  creditors.5 

Enforcement  of  Limitations  in  Favor  of  Volunteers  in  Suit  Brought  by  Parties  to  Consideration. 

—  While  a  court  of  equity  will  not  enforce  marriage  settlements  at  the  instance 
of  volunteers,  yet  where  a  bill  is  brought  by  persons  within  the  marriage  con- 
sideration for  the  enforcement  of  a  marriage  settlement  the  court  will  enforce 
the  settlement  not  only  in  favor  of  the  parties  bringing  the  suit,  but  also  in 
favor  of  volunteers,  so  that  indirectly  mere  volunteers  may  obtain  the  benefit 
of  the  settlement  in  cases  where  they  could  not  do  so  directly.  This  doctrine 
is  based  upon  the  principle  of  equity  that  a  court  of  equity  does  nothing  by 
halves,  but  where  it  will  execute  marriage  articles  at  all  it  will  execute  them 
in  toto  and  not  partially.6 

c.  Appointment  of  Trustee.  — Where  a  marriage  settlement  is  in  the 
form  of  a  settlement  in  trust,  and  no  trustee  is  appointed  by  the  settlor,  or 
where  a  trustee  appointed  is  incompetent,  or  dies,  or  refuses  to  act,  or  resigns 
before  the  trust  is  carried  out,  the  settlement  is  not  for  this  reason  defeated, 
but  a  court  of  equity  will  appoint  a  trustee  to  execute  the  trust  in  accordance 
with  the  rule  that  the  failure  of  a  trust  will  not  be  permitted  for  want  of  a 
trustee.7 

—  Settlements  in  Favor  of  Persons  Witkin  Mar-  nuptial  settlement  in  favor  of  the  woman's 
riag.e  Consideration.  illegitimate   child    is    valid.      Dickenson  v. 

1.  Marriage  Contract  Not  Enforceable  by  Volun-  Wright,  5  H.  &  N.  401,  affirmed  4  L.  T.  N. 
teers.  —  Gale  v..  Gale,  6  Ch.  D.  144;  Neves  v.      S.  21. 

Scott,  9  Hoat.  (U.  S.)  196;  Merritt  v.  Scott,  6  4.  Marriage  Contract  Held  to  Be  Enforceable  by 
Ga.  563,  50  Am.  Dec.  365;  Cartledge  v.  Cutliff,  Collateral  Relatives. —  Neves  v.  Scott,  9  How. 
29  Ga.  758.  (U.  S.)  196,  13  How.  (U.  S.)  268;  Dunlop  v. 

As  to  the  right  in  general  of  persons  not  Lamb,  182  Ul.  319;  Hosfotd  Rowe,  41  Minn, 
parties  to  a  contract  made  for  their  benefit,  to  245;  Cole  :•.  American  Baptist  Home  Mission 
sue  on  it,  see  the  title  Contracts,  vol.  7,  p.  104  Soc,  64  N.  H.  445.  See  also  King  v.  Whitely, 
et  sea.  10  Paige  (N.  Y.)  465.    But  see  contra,  Merritt 

2.  BatchelJer  v.  Lake,  11  N.  H.  359.  And  v.  Scott,  6  Ga.  563,  50  Am.  Dec.  365;  Batchel- 
see  the  remarks  of  Nelson,  }.,  in  Neves  v.  Scott,      der  v.  Lake,  11  N.  H.  359. 

9  Hoiv.  (U.  S.)  196.  5.  Distinction  as  to  Rights  of  Creditors.  —  Trip- 

3.  Children  of  Former  Marriage  Not  Volunteers.      iett  v.  Romine,  33  Gratt.  (Va.)  651. 

—  Gale  v.  Gale,  6  Ch.  D.  144;  Newstead  v.  6.  Merritt  Scott,  6  Ga.  563,  50  Am.  Dec. 
Searles,  1  Atk.  265;  Vason  v.  Bell,  53  Ga.  416;  365;  Vason  v.  Bell,  53  Ga.  416;  Achilles  v. 
Michael  v.  Morey,  26  Md.  239,  90  Am.  Dec.      Achilles,  137  111.  589. 

106.    Sae  also  Eaton  v.  Tillintrhast,  4  R.  L         7.  Appointment  of  Trustee  by  Court  of  Equity. 
276.    But  see  Cartledge  v.  Cutlilf,  29  Ga.  758.      —  De  Barante  v.  Goit,  6  Barb.  (N.  Y.)  492; 
Illegitimate  Child.  —  A  limitation  in  an  ante-     Johnston  v.  Spicer,  107  N.  Y.  185.    See  also 
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Husband  or  wife  as  Trustee.  —  And  where  in  a  marriage  settlement  no  provision 
is  made  for  a  third  person  as  trustee,  each  party  is  regarded  as  holding  his  or 
her  estate  as  trustee  for  the  uses  of  the  settlement,  so  far  as  may  be  necessary 
to  carry  out  the  intention  of  the  parties.1 

d.  Satisfaction  by  Legacy  of  Portion  Secured  by  Settlement  — 
legacy  Presumed  to  Be  Satisfaction.  —  Where  a  parent  makes  a  provision  by  will  in 
favor  of  a  child  to  whom  he  had  previously  secured  a  portion  by  marriage 
settlement  or  otherwise,  the  presumption  is  that  such  provision  was  intended 
as  a  satisfaction  of  the  portion,  and  it  will  be  held  to  be  such  in  the  absence 
of  evidence  proving  the  contrary.  In  such  case  a  double  portion  will  not  be 
allowed  unless  it  plainly  appears  that  the  testator  so  intended.2 

The  Presumption  of  Satisfaction  May  Be  Rebutted,  and  where  it  clearly  appears  that 
the  testator  intended  that  the  legacy  should  be  in  addition  to  the  portion, 
effect  will  be  given  to  such  intention.3  Thus,  a  substantial  difference 
between  the  provisions  made  by  the  will  and  those  made  by  the  settlement 
will  rebut  the  presumption  against  double  portions.4 

But  slight  Differences  between  the  provisions  of  the  will  and  those  of  the 
settlement  are  not  sufficient  to  rebut  this  presumption.5 


Baldwin  v.  Carter,  17  Conn.  201,  42  Am  Dec. 
735.  And  see  generally  the  title  Trusts  and 
Trustees. 

1.  Neves  v.  Scott,  9  How.  (U.  S.)  196;  Ken- 
ley  v.  Kenley,  2  How.  (Miss.)  751;  Cole  v. 
American  Baptist  Home  Mission  Soc,  64  N. 
H.  445- 

2.  Legacy  Held  to  Be  in  Satisfaction  of  Portion. 

—  Hinchcliffe  v.  Hinchcliffe,  3  Ves.  Jr.  516; 
Blois  v.  Blois,  2  Vent.  347,  2  Ch.  Rep.  162; 
Sparkes  v.  Cator,  3  Ves.  Jr.  530;  Tolson  v. 
Collins,  4  Ves.  Jr.  4S3,  4  Rev.  Rep.  264;  Ben- 
gough  v.  Walker,  15  Ves.  Jr.  507;  Richman  v. 
Morgan,  1  Bro.  C.  C.  63,  2  Bro.  C.  C.  394; 
Thynne  v.  Glengall,  2  H.  L.  Cas.  131,  12  Jur. 
805,  affirming  1  Keen  769;  Weall  v.  Rice,  2 
Russ.  &  M.  251;  Bruen  v.  Bruen,  2  Vern.  439; 
McCarogher  v.  Whieldon,  L-.  R.  3  Eq.  236; 
Romaine  v.  Onslow,  24  W.  R.  899;  In  re  Bat- 
tersby,  19  L.  R.  Ir.  359;  Davenport  v.  Hinch- 
cliffe, 1  Johns.  &  H.  713;  Davis  v.  Chambers, 
3  Jur.  N.  S.  297,  reversing  2  Jur.  N.  S.  1158; 
Copley  v.  Copley,  1  P.  Wins.  147;  Finch  v. 
Finch,  4  Bro.  C.  C.  38,  1  Ves.  Jr.  534;  Ben- 
susan  v.  Neheinias,  15  Jur.  503,  20  L.  J.  Ch. 
536;  Coventry  v.  Chichester,  2  Hem.  &  M.  149, 
3  N.  R.  666,  33  L.  J.  Ch.  361,  11  L.  T.  N.  S. 
103,  10  Jur.  N.  S.  435,  affirmed  4  N.  R.  535,  2 
De  G.  J.  &  S.  336,  36  L.  J.  Ch.  673,  n  L.  T.  N. 
S.  171,  10  Jur.  N.  S.  S96;  Campbell  v.  Camp- 
bell, L.  R.  1  Eq.  383,  12  Jur.  N.  S.  118;  Moul- 
son  v.  Moulson,  1  Bro.  C.  C.  82;  Bethell  v. 
Abraham,  3  Ch.  D.  590,  note,  31  L.  T.  N.  S. 
112,  22  W.  R.  179;  Mayd  v.  Field,  3  Ch.  D. 
587;  Smith  v  Camelford,  2  Ves.  Jr.  698;  Rus- 
sell v.  St.  Aubyn,  46  L.  J.  Ch.  641,  2  Ch.  D. 
398,  35  L.  T.  N.  S.  395;  Byde  v.  Byde,  1  Cox 
Ch.  49,  2  Eden  19;  Warren  v.  Warren,  1  Bro. 
C.  C.  305,  Heme  v.  Heme,  2  Vern.  555. 

Portions  in  Favor  of  Several,  Satisfaction  as  to 
One.  —  Where  a  father  covenants,  on  his  son's 
marriage,  for  a  settlement  in  favor  of  the  son, 
his  wife,  and  the  issue  of  (he  marriage,  a  sub- 
sequent legacy  to  the  son  will  operate  as  a 
satisfaction  of  his  interest  under  the  settle- 
ment, but  will  not  affect  that  of  the  wife  and 
children.  McCarogher  v.  Whieldon,  L.  R.  3 
Eq.  236,  36  L.  J.  Ch.  196. 


3.  Legacy  Held  to  Be  No  Satisfaction  Where 
Testator  So  Intended.  —  Pile  v.  Pile,  1  Ch.  Rep. 
199;  Hanbury  v.  Hanbury,  2  Bro.  C.  C.  352; 
Bellasis  v.  Uthwatt,  1  Atk.  426;  Weall  v.  Rice, 
2  Russ.  <X  M.  251;  Hall  v.  Hill,  1  Dr.  &  War.  94, 
4  Ir.  Eq.  27;  Paget  v.  Grenfell,  L.  R.  6  Eq.  7; 
Jeacock  v.  Falkener,  1  Bro.  C.  C.  295;  Foster 
v.  Evans,  6  Sim.  15,  2  L.  J.  Ch.  74;  Charlton 
v.  West,  7  Jur.  N.  S.  905,  5  L.  T.  N.  S.  16; 
Lethbridge  v.  Thurlow,  15  Beav.  334:  Taylor 
v.  Lanier,  3  Murph.  (7  N.  Car.)  98,  9  Am.  Dec. 
599.  See  also  Hales  v.  Darell,  3  Beav.  324,  10 
L.  J.  Ch.  10;  Clark  v.  Sewell,  3  Atk.  96;  Gra- 
ham v.  Wickham,  31  Beav.  447;  Haynes  v. 
Mico,  1  Bro.  C.  C.  129;  Douce  v.  Torrington, 
2  Myl.  &  K.  600. 

Parol  Evidence  is  admissible  to  rebut  the  pre- 
sumption against  double  portions.  In  ;vTus- 
saud,  9  Ch.  D.  363. 

4.  No  Satisfaction  Where  Provisions  Materially 
Different.- — -Jeacock  Falkener,  1  Bro.  C.  C. 
295;  In  re  Tussaud,  9  Ch.  D.  363.  See  also 
Richardson  v.  Elphinstone,  2  Ves.  Jr.  463,  and 
cases  cited  in  the  note  immediately  preced- 
ing. 

5.  Presumption  of  Satisfaction  Not  Rebutted  by 
Slight  Differences. —  Coventry  v.  Chichester,  2 
Hem.  &  M.  149,  3  N.  R.  666,  10  Jur.  N.  S.  435, 
affirmed  4  N.  R.  535,  2  De  G.  J.  &  S.  336,  10 
Jur.  N.  S.  896;  Campbell  v.  Campbell,  L.  R.  1 
Eq.  383,  12  Jur.  N.  S.  118;  Weall  v.  Rice,  2 
Russ.  &  M.  251;  Russell  v.  St.  Aubyn,  2  Ch. 
D.  398,  35  L.  T.  N.  S.  395;  Spatkes  v.  Cator,  3 
Ves.  Jr.  530;  Hinchcliffe  v.  Hinchcliffe,  3  Ves. 
Jr.  516;  Mayd  v.  Field,  3  Ch.  D.  587;  Thynne 
v.  Glengall,  2  H.  L.  Cas.  131,  12  Jur.  805, 
affirming  1  Keen  769,  6  L.  J.  Ch.  25. 

Slight  Differences  Defined.  —  Slight  differences 
are  such  as  in  the  opinion  of  the  judge  leave 
the  two  provisions  substantially  of  ihe  same 
nature,  and  every  judge  must  decide  that 
question  for  himself.  Weall  v.  Rice,  2 
Russ.  &  M.  268;  In  re  Tussaud,  9  Ch.  D. 

Where  the  Legacy  Is  Smaller  in  Amount  than 
the  Portion  it  will  be  a  satisfaction  pro  tanto. 
Thynne  v.  Glengall,  2  H.  L.  Cas.  131,  12  Jur. 
805;  Warren  v.  Warren,  1  Bro.  C.  C.  305. 


1246 


Volume  XIX. 


Postnuptial  Settlements.      MARRIAGE  SETTLEMENTS. 


Validity,  etc. 


Portions  Must  Be  Ejusdera  Generis.  —  In  order  to  be  a  satisfaction,  the  portion 
given  by  the  will  must  be  of  the  same  nature  and  attended  with  the  same 
certainty  as  that  secured  by  the  settlement.1  Thus,  land  will  not  be  a  satis- 
faction of  money,3  nor  will  a  contingent  estate  satisfy  a  vested  estate;3  and 
an  estate  for  life  is  no  satisfaction  of  an  estate  in  fee.4 

III.  Postnuptial  Settlements  —  1.  General  Nature.  —  A  postnuptial  settle- 
ment is,  as  indicated  by  the  name,  a  settlement  made  after  marriage.  As  in 
the  case  of  antenuptial  settlements,  the  settlement  may  be  made  by  a  third 
person  upon  or  in  trust  for  one  or  both  of  the  parties  to  the  marriage,  but 
ordinarily  the  settlement  will  be  in  the  form  of  a  transfer  of  property  between 
husband  and  wife,  either  as  a  gift  or  for  a  valuable  consideration. 

Marriage  as  Consideration.  —  Postnuptial  settlements  differ  from  antenuptial 
settlements  chiefly  in  that,  being  made  after  instead  of  before  and  in  contem- 
plation of  the  marriage,  they  are  not,  like  antenuptial  settlements,  supported 
by  the  consideration  of  marriage,5  unless  made  in  accordance  with  a  valid 
agreement  in  writing  made  before  marriage.6  A  parol  antenuptial  agreement 
will  not  support  a  postnuptial  settlement.7 

2.  Validity  and  Binding  Effect  —  a.  As  Between  Parties.  —  The  validity 
and  binding  effect  of  postnuptial  settlements  as  between  the  parties  thereto 
depend  upon  the  same  principles  as  do  the  validity  and  binding  effect  of  post- 
nuptial contracts  generally,  and  these  have  been  discussed  fully  in  another 
place.8 


1.  Portions  Must  Be  of  Same  Charactor.  —  Ben- 
gough  v.  Walker,  15  Ves.  Jr.  507,  10  Rev.  Rep. 
106.  In  this  case  the  court,  while  declaring 
the  rule  stated  in  the  text,  held  that  a  bequest 
of  a  share  in  a  business  to  be  made  up  in 
money  to  the  sum  of  ten  thousand  pounds 
charged  with  an  annuity  of  twenty  pounds  was 
a  satisfaction  of  a  portion  of  two  thousand 
pounds  secured  by  a  marriage  settlement. 

2.  Land  Not  Satisfaction  of  Money.  —  Good  fel- 
low v.  Burchett,  2  Vern.  298;  Chaplin  v.  Chap- 
lin, 3  P.  Wms.  245. 

3.  Contingent  Legacy  Not  Satisfaction  of  Vested 
Portion.  —  Bellasis  v.  Uthwatl,  1  Alk.  426; 
Maxwell  v.  Maxwell,  Wall.  Lyn.  163. 

4.  Devise  for  Life  Not  Satisfaction  of  Estate  in 
Fee.  —  Alleyn  v.  Alleyn,  2  Ves.  37. 

5.  Postnuptial  Settlements  Not  Supported  by 
Marriage.  —  Lanoy  u.  Athol,  2  Atk.  448;  Lloyd 
v.  Fulion,  91  U.  S.  479;  Albert  v.  Winn,  5 
Md.  66;  Davidson  v.  Graves,  Riley  Eq.  (S. 
Car.)  232.  See  also  the  title  Fraudulent 
Sales  and  Conveyances,  vol.  14,  p.  472. 

6.  Settlement  in  Pursuance  of  Written  Ante- 
nuptial Agreement  Valid. —  Lock  wood  v.  Nelson, 
16  Ala.  294;  State  v.  Osborn,  143  Ind.  671; 
Kinnard  v.  Daniel,  13  B.  Mon.  (Ky.)  496; 
Sanders  v.  Miller,  7y  Ky.  517,  42  Am.  Rep. 
237;  North  Platte  Milling,  etc.,  Co.  v.  Price,  4 
Wyo.  293.  And  see  the  title  Fraudulent 
Sales  and  Conveyances,  vol.  14,  p.  472.  See 
further  Nance  v.  Nance,  84  Ala.  375,  5  Am. 
St.  Rep.  378,  in  which  it  does  not  distinctly  ap- 
pear whether  the  antenuptial  agreement  was 
in  writing  or  parol. 

7.  Settlement  in  Pursuance  of  Parol  Antenuptial 
Agreement  Voluntary  as  to  Creditors  —  Illinois. 
—  Keady  v.  White,  168  111.  76,  affirming  69  111. 
App.  405. 

Maryland.  — Albert  v.  Winn,  5  Md.  66. 
Massachusetts.  —  Deshon  v.  Wood,  148  Mass. 
132. 

Michigan.  —  Wood  v.  Savage,  2  Dougl. 
(Mich.)  316. 


New  Jersey,  —  Manning  v.  Riley,  52  N.J. 
Eq.  39,  explaining  Satterth waite  v.  Emley,  4 
N.  J.  Eq.  489,  43  Am.  Dec.  618.  See  also  Neil- 
son  v.  Williams,  42  N.  J.  Eq.  291. 

New  York.  —  Borst  v.  Corey,  16  Barb.  (N. 
Y.)  136,  affirmed  15  N.  Y.  505;  Dygert  v. 
Remerschnider,  32  N.  Y.  629,  affir?ning  39 
Barb.  (N.  Y.)  417. 

North  Carolina.  —  Saunders  v.  Ferrill,  1 
Ired.  L.  (23  N.  Car.)  97. 

South  Carolina.  —  Izard  v.  Middleton,  Bailey 
Eq.  (S.  Car.)  228. 

Contra.  —  Hussey  v.  Castle,  41  Cal.  239. 
For  other  cases  see  the  title  Fraudulent 
Sales  and  Conveyances,  vol.  14,  p.  472. 

Settlement  in  Pursuance  of  Unrecorded  Marriage 
Articles. —  A  postnuptial  settlement  executed 
in  pursuance  of  marriage  articles  which  were 
void  as  to  creditors  because  not  recorded  is 
also  void  as  to  creditors.  State  Bank  v. 
Mitchell,  Rice  Eq.  (S.  Car.)  3S9. 

Recital  of  Antenuptial  Agreement  in  Postnuptial 
Settlement  Does  Not  Make  Settlement  Valid.  — 
Battersbee  v.  Farrington,  1  Swanst.  106; 
Albert  :■.  Winn,  5  Md.  66;  Satterth  waite  v. 
Emley,  4  N.  J.  Eq.  489,  43  Am.  Dec.  618; 
Campbell's  Appeal,  80  Pa.  St.  298;  Davidson 
v.  Graves,  Riley  Eq.  (S.  Car.)  232.  See  also 
Jones  p.  Henry,  3  Litt.  (Ky.)  427.  And  see 
the  litle  Fraudulent  Sales  and  Conveyances, 
vol.  14,  p.  473. 

8.  See  the  title  Husband  and  Wife,  vcl.  15, 
pp.  852-854.  See  also  the  following  cases; 
Stone  v.  Gazzam,  46  Ala.  269;  Fletcher  v. 
Mansur,  5  Ind.  267;  Thompson  v.  Mills,  39 
Ind.  52S;  Maraman  v.  Maraman,  4  Met.  (Ky.) 
84;  Sanders  v.  Miller,  79  Ky.  517,  42  Am.  Rep. 
237;  Stocket  v.  Holliday,  9  Md.  480;  Wilder  v. 
Brooks,  10  Minn.  50;  Butterfield  v.  Stanton, 
44  Miss.  15;  Grout  v.  Van  Schoonhoven,  1 
.  Sandf.  Ch.  (N.  Y.)  336;  Garlick  v.  Strong,  3 
Paige  Ch.  (N.  Y.)  440;  Meeker  v.  Wright, 
76  N.  Y.  262;  Crooks  v.  Crooks,  34  Ohio  St. 
610;  Duffy  v.  Mechanics',  etc.,  Ins.  Co.,  8  W. 
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Effect  of  Fraud  or  Undue  Influence.  —  Since  husband  and  wife  occupy  to  each 
other  a  relation  of  confidence,  readily  subject  to  abuse  on  the  part  of  the  hus- 
band, conveyances  from  the  wife  to  the  husband  or  settlements  unfavorable  to 
the  wife  are  presumptively  void  as  being  produced  by  fraud  or  undue  influence.1 
The  burden  is  upon  the  husband  or  those  claiming  under  the  conveyance 
to  show  that  the  transaction  was  fair  and  free  from  fraud.2  If,  as  some- 
times happens,  the  condition  of  the  parties  is  reversed  and  the  wife  exercises 
a  dominant  control  over  the  husband,  conveyances  from  the  husband  to  the 
wife  will  be  closely  scrutinized,  and  the  wife  must  show  such  conveyance  to 
have  been  made  fairly  and  deliberately;3  and  where  actual  fraud  on  the  part 
of  the  wife  is  shown  the  transaction  will  be  set  aside.4 

Misconduct  of  Parties.  —  A  postnuptial  settlement  will  not  be  invalidated  by 
the  misconduct  of  either  party  unless  the  terms  of  the  settlement  so  provide.5 

Gifts  Between  Husband  and  Wife  have  been  treated  in  another  place,  to  which 
the  reader  is  referred.6 

b.  As  TO  Creditors  —  (i)  In  General.  —  The  validity  of  postnuptial 
settlements  as  against  creditors  depends  upon  no  peculiar  considerations. 
They  are  governed  by  the  statute  of  13  Eliz.,  c.  5,  which  has  already  been 
treated  in  detail  in  this  work.7 

(2)  Where  There  Is  Valuable  Consideration.  —  A  Postnuptial  Settlement  Founded  on 
Valuable  Consideration 8  will  be  upheld  as  against  the  existing  creditors  of  the 
settlor,  if  fairly  made,  although  the  settlor  maybe  at  the  time  embarrassed  or 
insolvent.9    What  constitutes  a  valuable  consideration  has  been  treated  else- 


&  S.  (Pa.)  413;  Coates  v.  Gerlach,  44  Pa.  St. 
43;  Sayers  v.  Wall,  26  Gratt.  (Va.)  354,  21  Am. 
Rep.  303;  McKenzie  v.  Ohio  River  R.  Co.,  27 
VV.  Va.  306. 

In  Texas,  by  statule,  husband  and  wife  can- 
not alter  the  legal  order  of  descent  in  respect 
to  themselves  or  their  children  by  a  post- 
nuptial contract.  Groesbeck  v.  Groesbeck,  78 
Tex.  664. 

1.  Settlement  Between  Husband  and  Wife  Pre- 
sumptively Void.  —  Willetts  v.  Willetts,  104  111. 
122;  Wiibeck  v.  Witbeck,  25  Mich.  439; 
Farmer  v.  Farmer,  39  N.  J.  Eq.  211;  Meriam 
v.  Harsen,  4  Edw.  (N.  Y.)  70;  Boyd  v.  De  La 
Montagnie,  73  N.  Y.  498,  29  Am.  Rep.  197; 
McRae  v.  Battle,  69  N.  Car.  98;  Campbell's 
Appeal,  80  Pa.  St.  298;  Darlington's  Appeal, 
86  Pa.  St.  512,  27  Am.  Rep.  726.  See  also  the 
titles  Fraud  and  Deceit,  vol.  14,  pp.  71,  123; 
Undue  Influence. 

2.  Burden  of  Proof.  —  Boyd  v.  De  La  Mon- 
tagnie,  73  N.  Y.  498,  29  Am.  Rep.  197;  Dar- 
lington's Appeal,  86  Pa.  St.  512,  27  Am.  Rep. 
726.  See  also  Atkins  v.  Withers,  94  N.  Car. 
5qo.  And  see  further  the  title  Fraudulent 
Sales  and  Conveyances,  vol.  14,  p.  487. 

3.  Haydock  v.  Haydock,  34  N.  J.  Eq.  574, 
38  Am.  Rep.  385. 

4.  Conveyance  Procured  by  Fraud  of  Wife  In- 
valid. —  Stones.  Wood,  85  111.  603.  See  Chew 
z.  Chew,  38  Iowa  405;  Birdsong  v.  Birdsong, 
t  Head  (Tenn.)  291. 

5.  Misconduct  of  Parties.  —  Thus  a  postnuptial 
feitlement  by  a  wife  upon  her  husband  by 
deed  of  trust  will  not  be  set  aside  on  account 
nf  the  husband's  subsequent  adultery  where 
the  deed  of  settlement  contains  no  condition 
that  he  should  continue  chaste.  Chase  v. 
Phillips,  153  Mass.  17,  distinguishing  Wigney 
v.  Wigney,  7  P.  D.  177. 

6.  See  the  title  Gifts,  vol.  14,  p.  1032  et  seq. 


Gifts  from  Husband  to  Wife  Upheld  in  Equity. 

—  Majors  v.  Everton,  89  111.  56,  31  Am.  Rep. 
65;  Sims  v.  Rickets,  35  Ind.  181,  9  Am.  Rep. 
679;  Orr  v.  Orr.  8  Bush  (Ky.)  156;  Ratcliffe  v. 
Dougherty,  24  Miss.  181;  Jones  v.  Obenrhain, 
10  Gratt.  (Va.)  259. 

Distinction  Between  Common  law  and  Equity 
Abolished  —  Gifts  Upheld. —  De  Prato  v.  Jester, 
(Ark.  1892)  20  S.  W.  Rep.  807;  Templeton  v. 
Twitty,  88  Tenn.  595. 

Gifts  from  Wife  to  Husband  Valid  if  Fair.  — 
Scarborough  v.  Watkins,  9  B.  Mon.  (Ky.)  540, 
50  Am.  Dec.  52S;  Penniman  v.  Perce,  9 
Mich.  509. 

7.  See  the  title  Fraudulent  Sales  and  Con- 
veyances, vol.  14,  p.  210. 

8.  Valuable  Consideration  Is  Necessary.  —  See 
the  title  Fraudulent  Sales  and  Conveyances, 
vol.  14,  p.  292. 

A  Good  Consideration  Is  Not  Sufficient.  —  Whit- 
aker  v.  Whitaker,  52  N.  Y.  368,  11  Am.  Rep. 
711. 

9.  Settlement  Supported  by  Valuable  Considera- 
tion Valid  as  Against  Creditors  —  United  Statt-s. 

—  Medsker  v.  Bonebrake,  108  U.  S.  66;  Hitz 
v.  National  Metropolitan  Bank,  in  U.  S.  722. 

Alabama.  —  Warren  v.  Jones,  68  Ala.  449. 

Arkansas.  —  De  Prato  v.  Jester,  (Ark.  1S92) 
20  S.  W.  Rep.  807. 

Indiana.  —  Hollovvell  v.  Simonson,  21  Ind. 
398. 

Iowa. — Jones  v.  Brandt,  59  Iowa  332;  Mc- 
Farland  v.  Elliott,  71  Iowa  755. 

Maryland.  —  Bowie  v.  Stcnestreet,  6  Md. 
418,  61  Am.  Dec.  318;  Drury  v.  Briscoe,  42  Md. 
154- 

Alassae/iusetls. —  Bullard  v.  Briggs,  7  Pick. 
(Mass  )  533,  19  Am.  Dec.  292. 

Minnesota.  — Teller  v.  Bishop,  8  Minn.  226. 

Mississippi.  —  Butterfield  v.  Stanton,  44 
Miss.  15. 
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where.1  In  the  note  will  be  found  illustrations  of  considerations  held  to  be 
valuable  and  sufficient  to  sustain  a  postnuptial  settlement.2 

Adequacy  of  Consideration.  —  A  court  of  equity  may  look  into  the  adequacy  of 
the  consideration,  and  if  it  finds  the  consideration  inadequate  it  will  hold  the 


New  York.  —  Babcock  v.  Eckler,  24  N.  Y. 
623. 

Pennsylvania.  —  Duffy  v.  Mechanics',  etc., 
Ins  Co.,  8  W.  &  S.  (Pa.)4i3;  Gicker  v.  Martin, 
50  Pa.  St.  338. 

South  Carolina.  —  U.  S.  Bank  v.  Brown,  2 
Hill  Eq.  (S.  Car.)  558,  Riley  Eq.  (S.  Car.)  131, 
30  Am.  Dec.  380. 

Vermont.  — Van  Buren  v.  Jones,  54  Vt.  423, 
4t  Am.  Rep.  849.  See  also  Warren  v.  Ranney, 
50  Vi.  653. 

For  additional  cases  see  the  title  Fraudu- 
lent Sales  and  Conveyances,  vol.  14,  p.  225. 

Settlement  on  Consideration  Void  for  Wife's 
Participation  in  Fraud. —  The  fact  that  the  wife 
participated  in  or  had  notice  of  the  fraudu- 
lent intent  of  her  husband  in  making  a  settle- 
ment on  her  will  avoid  the  settlement  as  to 
creditors  though  it  was  supported  by  a  valua- 
ble consideration.  Wasson  v.  Millsap,  77  Iowa 
762;  Riley  v.  Vaughan,  116  Mo.  169,  38  Am. 
St.  Rep.  586.  See  also  Ihe  title  Fraudulent 
Sales  and  Conveyances,  vol.  14,  pp.  270,  295. 

The  Rule  Laid  Down  by  the  Supreme  Court  of 
the  United  States  is  that  in  order  10  defeat  a 
ssttlement  by  a  husband  upon  his  wife  it  must 
be  intended  to  defraud  existing  creditors,  or 
creditors  whose  rights  are  expected  shortly  to 
supervene,  or  creditors  whose  rights  may  and 
do  so  supervene.  Smith  v.  Vodges,  92  U.  S. 
183;  Schreyer  v.  Scott,  134  U.  S.  405. 

1.  See  the  titles  Consideration,  vol.  6,  p. 
703;  Fraudulent  Sales  and  Conveyances, 
vol.  14.  p.  292. 

2.  Marriage  as  Consideration.  —  See  supra, 
this  section,  General  Nature, 

Release  of  Dower  as  Consideration.  —  Worth  v. 
Patton,  5  Ind.  App.  272;  Sanders  v.  Miller,  79 
Ky.  517,  42  Am.  Rep.  237;  Motley  v.  Sawyer, 
38  Me.  68;  Woodson  v.  Pool,  19  Mo.  340; 
Prescott  v.  Hubbell,  not  reported,  cited  in  U. 
S.  Bank  v.  Brown,  2  Hill  Eq.  (S.  Car.)  564, 
Riley  Eq.  (S.  Car.)  131,  30  Am.  Dec.  380; 
Quarles  v.  Lacy,  4  Munf.  (Va.)  251;  Davis  v. 
Davis,  25  Grait.  (Va.)  587;  Johnston  v.  Gill, 
27  Gratt.  (Va.)  587;  De  Farges  v.  Ryland,  87 
Va.  404,  24  Am.  St.  Rep.  659.  For  additional 
cases  see  the  title  Fraudulent  Sales  and 
Conveyances,  vol.  14,  p.  292. 

Release  of  Homestead  as  Consideration.  —  Sproul 
v.  Atchison  Nat.  Bank,  22  Kan.  336;  Keyes  v. 
Rives,  37  Vt.  260,  86  Am.  Dec.  707;  Allen  v. 
Perry,  56  Wis.  178. 

Release  of  Other  Rights.  —  Secor  v.  Souder,  95 
Ind.  95;  U.  S.  Bank  v.  Brown,  2  Hill  Eq.  (S. 
Car.)  558,  Riley  Eq.  (S.  Car.)  131,  30  Am.  Dec. 
3?t>.  See  also  the  title  Fraudulent  Sales  and 
Conveyances,  vol.  14,  p.  473. 

The  Condonation  by  the  Wife  of  Her  Husband's 
Cruel  and  Inhuman  Conduct  is  not  such  a  con- 
sideration as  will  support  an  oral  postnuptial 
agresment  canceling  an  antenuptial  conlracl 
by  which  the  wife  released  all  her  interest  in 
the  husband's  real  estate.  Fisher  v.  Koontz, 
110  Iowa  498. 

Proof  of  Consideration  Where  Settlement  Subse- 
quent to  Release.  —  Settlements  made  subse- 
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quent  to  the  relinquishment  of  some  right  by 
the  wife  must  be  in  pursur..ice  of  a  previous 
agreement  to  make  the  settlement  in  con- 
sideration of  the  relinquishment,  which  must 
be  clearly  proved.  Beecher  v.  Wilson,  84  Va. 
813,  10  Am.  St.  Rep.  883;  De  Farges  v.  Ry- 
land, 87  Va.  404,  24  Am.  St.  Rep.  659,  and  the 
cases  cited  throughout  this  paragraph.  See 
also  Woodson  v.  Pool,  19  Mo.  340;  Taylor  v. 
Moore,  2  Rand.  (Va.)  563;  Harrison  v.  Carroll, 
11  Leigh  (Va.)  498.  A  mere  recital  in  a  settle- 
ment that  it  is  made  in  pursuance  of  the  re- 
linquishment is  no  evidence  as  against  the 
settler's  creditors.  William  and  Mary  College 
v.  Powell,  12  Gratt.  (Va.)  372,  and  the  cases 
below  in  this  paragraph.  The  lapse  of  a  long 
time  between  the  alleged  agreement  and  the 
settlement  is  evidence  against  the  settlement 
being  in  execution  of  the  agreement.  Blow 
v.  Maynard,  2  Leigh  (Va.)  29;  Perry  v.  Ruby, 
81  Va.  317.  See  also  De  Farges  v.  Ryland,  87 
Va.  404,  24  Am.  St.  Rep.  659. 

Money  Received  by  the  Husband  from  the  Wife's 
Estate,  where  it  is  the  property  of  the  husband, 
will  not  support  a  postnuptial  settlement. 
Buchanan  7j.  Lee,  6g  Ind.  117;  Ream  v.  Karnes, 
90  Ind.  167;  Meredith  v.  Citizens  Nat.  Bank, 
q2  Ind.  343;  Lyne  v.  Kentucky  Bank,  5  J.  J. 
Marsh  (Ky.)  545;  Keith  v.  Woombell,  8  Pick. 
(Mass.)  211;  Johnston  v.  Johnston,  31  Pa.  St. 
450;  Gicker  v.  Martin,  50  Pa.  St.  138;  Conway 
v.  Brown,  5  Heisk.  (Tenn.)  237;  Rixey  v. 
Deitrick,  85  Va.  42;  Humphrey  v.  Spencer,  36 
W.  Va.  11.  But  it  is  otherwise  where  by 
statute  such  money  remains  the  property  of 
the  wife.  Johnston  v.  Johnston,  31  Pa.  St.  450; 
Gicker  v.  Martin,  50  Pa.  St.  138.  See  also 
Mechanics'  Bank  v.  Taylor,  2  Cranch  (C.  C.) 
507,  and  the  title  Fraudulent  Sales  and  Con- 
veyances, vol.  14,  p.  259. 

A  Pre-existing  Debt  from  a  Husband  to  His  Wife 
will  support  a  conveyance  to  her  from  him. 
See  the  titles  Consideration,  vol.  6,  pp.  707- 
708;  Fraudulent  Sales  and  Conveyances, 
Vol.  14,  pp.  226,  233.  But  in  order  to  validate 
such  a  conveyance  the  relation  of  debtor  and 
creditor  must  subsist  between  the  parties. 
Moore  v.  Orman,  56  Iowa  39;  Hanson  v. 
Manley,  72  Iowa  48;  Romans  v.  Maddux,  77 
Iowa  203;  Peninsular  Stove  Co.  v.  Roark,  94 
Iowa  560;  Tyler  v.  Budd,  96  Iowa  29;  Beecher 
v.  Wilson,  84  Va.  813,  10  Am.  St.  Rep.  883. 
See  also  the  title  Fraudulent  Sales  and  Con- 
veyances, vol.  14,  p.  298,  note.  And  the  settle- 
ment must  be  in  satisfaction  of  the  debt. 
Klosterman  v.  Harrington,  11  Wash.  138. 

Where  the  Wife's  Equity  to  a  Settlement  exists 
in  property,  this  will  form  a  consideration  to 
support  the  settlement  of  such  property  by 
the  husband  upon  his  wife.  Hinton  v.  Scot, 
Mosely  336;  Wheeler  v.  Caryl,  Ambl.  121; 
Middlecome  v.  Marlow,  2  Atk.  519;  Montefiore 
v.  Behrens,  L.  R.  1  Eq.  171;  Wilson  v.  Shep- 
pard,  28  Ali.  623;  Peterson  v.  Mulford,  36  N. 
J.  L.  481;  Wickes  v.  Clarke,  8  Paige  (N.  Y.) 
161 ;  Partridge  v.  Havens,  10  Paige  (N.  Y.)  618; 
Smethurst  v.  Thurston,  Bright.  (Pa.)  127; 
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settlement  valid  as  against  the  creditors  of  the  settlor  to  the  extent  of  the 
consideration  and  void  only  as  to  the  excess.1 

Proof  of  Consideration.  — ■  Transactions  between  husband  and  wife  to  the  preju- 
dice of  creditors  are  regarded  with  strong  suspicion,  and  in  order  to  establish 
their  validity  proof  of  the  existence  of  a  valuable  consideration  must  be  made 
by  those  claiming  under  such  settlements.58 

(3)  Voluntary  Settlements.  —  As  to  Existing  Creditors  a  settlement  made  by  the 
husband  with  intent  to  defraud  is  void.3  The  settlement  is  likewise  void 
though  there  is  no  actual  intent  to  defraud,  if  the  husband  was  at  the  time 
insolvent.4  The  question  whether,  when  the  husband  was  at  the  time  solvent 
and  retained  sufficient  property  to  pay  his  debts,  the  fact  that  he  is  subse- 
quently unable  to  pay  them  warrants  an  inference  of  fraud,  is  one  upon  which 
the  courts  are  divided.3  In  several  states  the  validity  of  voluntary  convey- 
ances as  to  creditors  is  settled  by  statute.6 


Robinett's  Appeal,  36  Pa.  St.  174;  Perryclear  v. 
Jacobs,  2  Hill  Eq.  (S.  Car.)  504;  Poindexter  v. 
Jefiies,  15  Gralt.  (Va.)  363;  Walden  v.  Walden, 
33  Gratt.  (Va.)  88.  See  also  the  titles  Fraudu- 
lent Sales  and  Conveyances,  vol.  14,  p.  259; 
Husband  and  Wife,  vol.  15,  p.  837. 

1.  Settlement  Valid  to  Extent  of  Consideration. 
—  Gordon  v.  Tweedy,  71  Ala.  202;  Lyne  v. 
Wann,  72  Ala.  43;  Farmers  Bank  v.  Long,  7 
Bush  (Ky.)  337;  Hinkle  v.  Wilson,  53  Md.  287; 
Herschfeldt  v.  George,  6  Mich.  456;  Worth  v. 
York,  13  Ired.  L.  (35  N.  Car.)  206;  Blanton  v. 
Taylor,  Gilmer  (Va.)  209;  Taylor  v.  Moore, 
2  Rand.  (Va.)  563;  William  and  Mary  College  v. 
Powell,  12  Gratt.  (Va.)  372;  Davis  v.  Davis,  25 
Gratt.  (Va.)  587;  Johnston  v.  Gill,  27  Gratt. 
(Va.)  587.  See  also  the  title  Fraudulent  Sales 
and  Conveyances,  vol.  14,  pp.  292.  299. 

Settlements  upon  a  Wife  Are  Favored,  and 
courts  will  not  be  nice  in  measuring  inade- 
quacy unless  there  is  evidence  of  fraudulent 
intent  or  the  excess  is  so  gross  as  to  be  evi- 
dence of  fraud.  Middlecome  v.  Marlow,  2 
Atk.  519;  Nunn  v.  Wilsmore,  8  T.  R.  521; 
Duffy  v.  Mechanics',  etc.,  Ins.  Co.,  8  W.  &  S. 
(Pa.)  413.  A  slight  inadequacy  will  not  in- 
validate the  settlement.  De  Pralo  it.  Jester, 
(Ark.  1892)  20  S.  W.  Rep.  807.  See  also  Davis 
v.  Davis,  25  Gratt.  (Va.)  587. 

2.  Consideration  Proved  by  Those  Claiming 
under  Settlement.  —  Booher  v.  Worrill,  57  Ga. 
235;  Meredith  v.  Citizens  Nat.  Bank,  92  Ind. 
343.  See  also  the  title  Fraudulent  Sales  and 
Conveyances,  vol.  14,  p.  489. 

The  Recital  in  the  Settlement  that  it  is  exe- 
cuted for  a  consideration  has  been  held  to  con- 
stitute evidence  of  such  consideration  sufficient 
to  shift  the  burden  of  proof  to  the  creditors 
assailing  the  settlement.  Stocket  v.  Hollidav, 
9  Md.  480. 

3.  Postnuptial  Settlement  Made  with  Fraudu- 
lent Intent  Void  as  to  Creditors  —  Illinois.  — 
Frank  v.  King,  121  111.  250. 

Indiana.  —  Ream  v.  Karnes,  90  Ind.  167; 
Bunch  v.  Harl,  138  Ind.  1. 

Iowa.  —  Romans  v.  Maddux,  77  Iowa  203; 
Carbiener  v.  Montgomery,  97  Iowa  659. 

Kentucky.  —  Lyne  v.  Kentucky  Bank,  5  J.  J. 
Marsh.  (Ky.)  545. 

Missouri.  —  Pawley  v.  Vogel,  42  Mo. 
Hart  v.  Leete,  104  Mo.  315. 

New  Jersey.  —  Belford  v.  Crane,  16  N.  J.  Eq. 
265;  Clarke  v.  McGeihan,  25  N.  J.  Eq.  423; 
Jackson  v.  Beach,  (N.  J.  18S7)  9  Atl.  Rep.  380. 


291; 


Pennsylvania. — Stickney  v.  Borman,  2  Pa. 
Si.  67;  Woolston's  Appeal,  51  Pa.  St.  452; 
Henderson  v.  Henderson,  133  Pa.  St.  399.  19 
Am.  St.  Rep.  650;  Carl  v.  Smith,  8  Phila. 
(Pa.)  569.  See  also  Robinett's  Appeal,  36  Pa. 
St.  174. 

Vermont.  —  Warren  v.  Ranney,  50  Vt.  653. 
West  Virginia.  —  Webb  v.  Ingham,  29  W. 
Va.  389. 

See  also  the  title  Fraudulent  Sales  and 
Conveyances,  vol.  14,  p.  300. 

4.  Settlement  by  Insolvent  Settlor  Void.  — 
Humes  v.  Scruggs,  94  U.  S.  22;  Clark  v. 
Beecher,  154  U.  S.  631;  Brittain  v.  Crcwther, 
(C.  C.  A.)  54  Fed.  Rep.  295;  De  Prato  v.  Jesier. 
(Ark.  1892)  20  S.  W.  Rep.  807;  Bull  v.  Brav, 
89  Cal.  286;  Threlkel  v.  Scott,  (Cal.  1803)  34 
Pac.  Rep.  S51;  Ream  v.  Karnes,  90  Ind.  167; 
Anderson  v.  Anderson,  80  Ky.  638;  Farmers' 
Bank  v.  Brooke,  40  Md.  249;  Williams  v. 
Thompson,  13  Pick.  (Mass.)  298;  Peirce  v. 
Thompson,  17  Pick.  (Mass.)  391.  See  also 
Langford  v.  Thurlby,  60  Iowa  105.  And  see 
the  title  Fraudulent  Sales  and  Conveyances, 
vol.  14,  p.  301. 

5.  Settlements  by  Solvent  Debtor  Held  Void  as 
to  Creditors. — Vincent  v.  State,  74  Ala.  274; 
Belford  v.  Crane,  16  N.  J.  Eq.  265;  Annin  v. 
Annin,  24  N.  J.  Eq.  184;  Manning  v.  Riley, 
52  N.  J.  Eq.  39;  Izard  v.  Middleton,  Bailey 
Eq.  (S.  Car.)  228;  Davidson  v.  Graves,  Riley 
Eq.  (S.  Car.)  219. 

See  also  the  title  Fraudulent  Sales  and 
Conveyances,  vol.  14,  p.  303. 

Settlement  by  Solvent  Debtor  Held  Valid  as  to 
Creditors  if  Reasonable  in  Amount.  —  Kehr  v. 
Smith,  20  Wall.  (U.  S.)  31;  Threlkel  v.  Scolt, 
(Cal.  1893)  34  Pac.  Rep.  651;  Woodruff  v. 
Biivles,  104  N.  Car.  197;  Coates  v.  Gerlach, 
44  Pa.  St.  43;  Woolston's  Appeal,  51  Pa.  St. 
452;  Alexandria  Bank  v.  Patton,  1  Rob.  (Va  ) 
528.  See  also  Warner  v.  Dove,  33  Md.  579. 
And  see  the  1 1  tie  Fraudulent  Sales  and 
Conveyances,  vol.  14,  p.  306. 

A  settlement  by  a  husband  of  the  whole  or 
a  greater  part  of  his  property  upon  his  wife 
will  not  be  considered  reasonable.  Coates  z\ 
Gerlach,  44  Pa.  St.  43;  Ammon's  Appeal,  63 
Pa.  St.  284.  See  also  He  Alexander,  t  Loivell 
(U.  S.) 470  (see  the  title  Insolvency  and  Bank- 
ruptcy, vol.  16,  p.  661,  note);  Threlkel  v. 
Scoti,  (Cal.  1893)  34  Pac.  Rep.  851. 

6.  Statutory  Provisions  —  Maine.  —  It  is  pro- 
vided in  Maine  that  when  payment  was  made 


1250 


Volume  XIX. 


Postnuptial  Settlements.      MARRIAGE  SETTLEMENTS. 


Validity,  etc. 


As  to  Subsequent  Creditors  a  voluntary  postnuptial  settlement  is  presumed  to  be 
valid  1  unless  made  with  actual  fraudulent  intent  as  to  them  2  or  in  contem- 
plation of  a  future  indebtedness  and  without  the  knowledge  of  the  creditors.3 
A  voluntary  settlement  which  is  void  as  to  existing  creditors  is  held  to  be  void 
as  to  subsequent  creditors  also.4 

(4)  Proof  of  Fraud  —  Burden  of  Proof.  —  The  general  rule  is  that  where  a  post- 
nuptial conveyance  from  the  husband  to  his  wife,  made  at  the  time  when  he 
is  indebted,  is  attacked  as  fraudulent  by  the  creditors  of  the  husband,  the 

for  property  conveyed  to  the  wife  from  the 
property  of  her  husband,  or  when  it  was 
"  conveyed  by  him  to  her  without  a  valuable 
consideration,  it  may  be  taken  as  the  property 
of  her  husband  to  pay  his  debts  contracted  be- 
fore such  purchase."  Rev.  Stat.  Me.  (1883), 
c.  61,  §  1.  As  to  the  construction  and  effect  of 
this  and  earlier  similar  acts,  see  Wiswell  v. 
Jarvis,  9  Fed.  Rep.  84;  Johnson  v.  Stillings, 
35  Me.  427;  Davis  v.  Herrick,  37  Me.  397; 
Motley  v.  Sawyer,  38  Me.  68;  Winslow  v.  Gil- 
breth,  50  Me.  90;  Low  v.  Marco,  53  Me.  45; 
Bean  v.  Boothby,  57  Me.  295;  Gray  v.  Chase, 
57  Me.  558;  Warner  v.  Moran,  60  Me.  227; 
Hamlen  v.  McGillicuddy,  62  Me.  268;  Holmes 
v.  Farris,  63  Me.  318;  Call  v.  Perkins,  65  Me. 
435;  French  v.  Holmes,  67  Me.  186. 

Maryland.  —  In  this  state  it  is  provided  that 
"  no  acquisition  of  property  passing  to  the 
wife  from  the  husband,  after  coverture,  shall 
be  valid  if  the  same  has  been  made  or  granted 
to  her  in  prejudice  of  the  rights  of  his  subsist- 
ing creditors."  Pub.  Gen.  Laws  Md.  (1888), 
art.  45,  §  1;  Kuhn  v.  Stansfield,  28  Md.  210, 
q2  Am.  Dec.  681;  Green  v.  Early,  39  Md.  223; 
Farmers'  Bank  v.  Brooke,  40  Md.  249;  Plum- 
merz\  Jarman,  44  Md.  632;  Crane  v.  Barkdoll, 
59  Md.  534. 

Virginia.  —  Voluntary  postnuptial  settle- 
ments are  void  in  Virginia  as  to  existing 
creditors.  Code  Va.  (1887),  §  2459;  Blow  v. 
Mavnard,  2  Leigh  (Va.)  30;  Johnston  v.  Gill, 
27  Gratt.  (Va.)  587;  Fink  v.  Denny,  75  Va.  663; 
Bickle  v.  Chrisman,  76  Va.  678;  De  Farges  v. 
Ryland,  87  Va.  404,  24  Am.  St.  Rep.  659; 
Flynn  v.  Jackson,  93  Va.  341. 

West  Virginia.  — Code  W.  Va.  (1899).  c.  74, 
§  2;  Lockhard  v.  Beckley,  10  VV.  Va.  87; 
Hunter  v.  Hunter,  10  W.  Va.  321;  Rose  v. 
Brown,  11  W.  Va.  122;  Kanawha  Valley  Bank 
v.  Wilson,  25  W.  Va.  242. 

And  consult   the  statutes  of   the  several 


states. 

1.  Subsequent  Creditors  — Voluntary  Postnuptial 
Settlement  Presumed  Valid  —  United  States.  — 
Mattin^ly  v.  Nye,  8  Wall.  (U.  S.)  370;  Smith 
v.  Vodges,  92  U.  S.  183;  Jones  v.  Clifton,  101 
U.  S.  225;  Clark  v.  Killian,  103  U.  S.  766; 
Moore  v.  Page,  11 1  U.  S.  117;  Schreyer  v. 
Scott,  134  U.  S.  405;  U.  S.  v.  Griswold,  8  Fed. 
Rep.  556. 

Kentucky.  —  Duhme  v.  Young,  3  Bush  (Ky.) 
343- 

Maine.  —  Davis  v.  Herrick,  37  Me.  397. 

Maryland.  —  Niller  v.  Johnson,  27  Md.  6. 

Mississippi.  —  Bullitt  v.  Taylor,  34  Miss.  708, 
69  Am.  Dec.  412;  Vertner  v.  Humphreys,  14 
Snied.  &  M.  (Miss.)  130. 

New  York. — Curtis  v.  Fox,  47  N.  Y.  299; 
Barnum  v.  Farthing,  (Buffalo  Super.  Ct.  Tr. 
T.)  40  How.  Pr.  (N.  Y.)  25;  Seaman  v.  Wall, 
(Supn..  Ct.  Spec.  T.)  54  How.  Pr.  (N.  Y.)47; 


Spicer  v.  Ayers,  (Supm.  Ct.)  53  How.  Pr.  (N. 
Y.)  405. 

Ohio.  —  U.  S.  Bank  v.  Ennis,  Wright  (Ohio) 
604. 

Pennsylvania.  —  Reid  v.  Gray,  37  Pa.  St. 
508,  78  Am.  Dec.  444;  Townsend  v.  Maynard, 
45  Pa.  Si.  198. 

See  also  the  title  Fraudulent  Sales  and 
Conveyances,  vol.  14,  p.  309. 

2.  Settlement  Void  as  to  Subsequent  Creditors 
When  Made  With  Intent  to  Defraud.  —  U.  S.  v. 
Griswold,  8  Fed.  Rep.  556;  U.  S.  Bank  v.  En- 
nis, Wright  (Ohio)  604;  Witz  v.  Osburn,  83 
Va.  227;  Lockhard  v.  Beckley,  10  W.  Va.  87; 
Hunter  v.  Hunter,  10  W.  Va.  321. 

A  Secret  Parol  Agreement  between  husband 
and  wife  will  not  be  upheld  and  enforced  as 
against  creditors  whose  rights  have  intervened 
in  ignorance  of  such  agreement.  Hatch  v. 
Gray,  21  Iowa  29. 

Husband  Indebted  or  Insolvent.  —  The  fact 
that  the  husband  was  indebted  at  the  time  of 
the  voluntary  settlement  does  not  of  itself 
render  the  settlement  void.  Wallace  v.  Pen- 
field,  106  U.  S.  260.  See  also  Hester  v.  Wilkin- 
son 6  Humph.  (Tenn.)  215,  44  Am.  Dec.  303, 
and  the  title  Fraudulent  Sales  and  Con- 
veyances, vol.  14,  p.  224. 

Where  the  husband  is  insolvent  a  presump- 
tion of  fraud  arises  rendering  the  settlement 
prima  facie  void.  Vertner  v.  Humphreys,  14 
Smed.  &  M.  (Miss.)  130.  See  also  Lewis  v. 
Caperton,  8  Gratt.  (Va.)  148. 

3.  Settlement  in  Contemplation  of  Future  In- 
debtedness.—  See  Herschfeldt  v.  George,  6 
Mich.  456,  and  the  title  Fraudulent  Sales  and 
Conveyances,  vol.  14,  p.  250. 

A  Settlement  in  Contemplation  of  a  Hazardous 
Business  has  been  held  void  as  to  subsequent 
creditors.  Thomson  v.  Dougherty,  12  S.  &  R. 
(Pa.)  448;  Black  v.  Nease,  37  Pa.  St.  433; 
Mullen  v.  Wilson,  44  Pa.  St.  413,  84  Am.  Dec. 
461. 

4.  Settlement  Void  as  to  Existing  Creditors 
Void  as  to  Subsequent  Creditors  Also.  —  Edwards 
v.  Coleman,  2  Bibb  (Ky.)  204;  Herschfeldt  v. 
George,  6  Mich.  456;  Hester  v.  Wilkinson,  6 
Humph.  (Tenn.)  215,  44  Am.  Dec.  303;  Hatcher 
v.  Crews,  78  Va.  460.  Compare  Davis  v.  Her- 
rick, 37  Me.  397.  See  the  title  Fraudulent 
Sales  and  Conveyances,  vol.  14,  p.  350. 

The  Virginia  and  West  Virginia  statutes, 
cited  in  the  last  note  to  the  preceding  para- 
graph, declare  that  voluntary  conveyances, 
though  void  as  to  existing  creditors,  are  not 
on  that  account  void  as  to  subsequent  credit- 
ors. See  Sayers  v.  Wall,  26  Gratt.  (Va.)  354, 
21  Am.  Rep.  303;  Witz  v.  Osburn,  83  Va.  227; 
De  Farges  v.  Ryland,  87  Va.  404,  24  Am.  St. 
Rep.  659;  McClaugherty  v.  Morgan,  36  W. 
Va.  191.  And  see  the  West  Virginia  cases 
cited  in  the  note  referred  to. 
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Validity,  etc. 


burden  is  upon  the  wife  or  those  claiming  under  her  to  establish  the  validity 
of  the  transaction.1 

Several  Circumstances  Creating  a  Presumption  or  Suspicion  of  Fraud  are  collected  in  the 
note.2 

c.  As  to  Subsequent  Purchasers.  —  A  very  slight  consideration  will 
support  a  postnuptial  settlement  as  against  subsequent  purchasers.3  It  has 
been  held  that  if  the  settlement  be  voluntary  it  is  prima  facie  fraudulent  as 
against  subsequent  purchasers.4  As  between  creditors  and  a  subsequent  pur- 
chaser, the  latter,  if  he  purchases  in  good  faith  and  for  value,  gains  a  good 
title  although  he  purchases  from  the  grantor  or  the  grantee,  as  to  whom  the 
settlement  might  be  avoided.6 

d.  As  TO  Children.  —  A  voluntary  postnuptial  settlement,  it  has  been 
held,  will  not  be  supported  in  equity  as  against  a  child  unprovided  for  and 
dependent  on  the  settlor  for  support.6  The  presumption  is  that  the  parties 
to  a  postnuptial  settlement  intend  to  provide  for  the  issue  of  the  marriage, 
and  clear  language  in  the  deed  is  necessary  to  overcome  this  presumption.7 


1.  Conveyance  by  Debtor  to  Wife  Presumptively 
Fraudulent.  —  Robinson  v.  Clark,  76  Me.  493; 
Herzog  v.  Weiler,  24  W.  Va.  199;  Maxwell  v. 
Hanshaw,  24  W.  Va.  405.  See  also  Wool- 
ston's  Appeal,  51  Pa.  St.  452,  and  supra,  this 
section,  Voluntary  Settlements,  the  paragraph 
As  to  Existing  Creditors.  See  further  the  title 
Fraudulent  Sales  and  Conveyances,  vol.  14, 
pp.  308,  487,  note. 

It  is  otherwise  as  to  subsequent  creditors. 
Phoenix  Bank  v.  Stafford,  89  N.  Y.  406.  See 
also  the  title  Fraudulent  Sales  and  Convey- 
ances, vol.  14,  pp.  309,  488. 

Where  the  conveyance  is  shown  to  be  volun- 
tary the  wife  must  show  that  the  husband  had 
at  the  time  other  property  sufficient  to  pay  his 
debts.    Tyler  v.  Budd,  96  Iowa  29. 

Burden  of  Proof  on  Creditor  —  Iowa.  —  Wolf  v. 
Chandler,  58  Iowa  569;  Gilbert  v.  Glenny,  75 
Iowa  513.  See  also  Allen  v.  Kirk,  81  Iowa 
658. 

Maine.  —  Winslow  v.  Gilbreth,  50  Me.  90. 
See  also  Grant  v.  Ward,  64  Me.  239.  Compare 
French  v.  Holmes,  67  Me.  186,  where  the  trans- 
fer was  voluntary. 

Wisconsin.  —  The  burden  rests  on  the  cred- 
itor where  the  property  was  conveyed  to  the 
wife  by  a  person  other  than  the  husband, 
Arndl  v.  Harshaw,  53  Wis.  269;  or  where  the 
property  conveyed  was  by  law  exempt  from 
execution  for  the  husband's  debts,  Allen  v. 
Perry,  56  Wis.  178;  or  in  a  contest  between  the 
husband's  creditors  and  the  grantee  of  the 
wife,  Hooser  v.  Hunt,  65  Wis.  71.  In  general 
the  burden  resls  on  the  wife.  Horton  v. 
Dewey,  53  Wis.  410. 

2.  Relation  of  Husband  and  Wife.  —  See  the 
title  Fraudulent  Sales  and  Conveyances, 
vol.  14,  pp.  224,  487  note,  523. 

Settlement  of  Husband's  Whole  Estate.  —  Ware 
v.  Gardner,  L.  R.  7  Eq.  317;  Beard  v.  Beard, 
3  Atk.  72;  Sexton  v.  Wheaton,  8  Wheat.  (U. 
S.)  229;  Horn  v.  Ross,  20  Ga.  210,  65  Am.  Dec. 
621;  Belford  v.  Crane,  16  N.  J.  Eq.  265; 
Martin  v.  Olliver,  9  Humph.  (Tenn.)  561,  49 
Am.  Dec.  717.  See  also  the  title  Fraudulent 
Sales  and  Conveyances,  vol.  14,  p.  522. 

The  Shortness  of  Time  Between  the  Settlement 
and  the  Failure  of  the  husband  is  a  circum- 
stance to  be  considered.  Sexton  v.  Wheaton, 
8  Wheat.  (U.  S.)  229.    But  it  is  not  of  itself 
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sufficient  10  defeat  the  wife's  title.  Reid  v. 
Gray,  37  Pa.  St.  508,  78  Am.  Dec.  444. 

Retaining  Possession  of  Settled  Property.  — 
Moore  v.  Page,  111  U.  S.  117;  Farmers  Bank 
v.  Long,  7  Bush  (Ky.)  337;  Savage  v.  Murphy, 
34  N.  Y.  508,  affirming  8  Bosw.  (N.  Y.)  75. 
But  see  Clayton  v.  Brown,  17  Ga.  217.  See 
also  the  title  Fraudulent  Sales  and  Convey- 
ances, vol.  14,  p.  357  et  seq. 

Reservation  of  a  Power  of  Revocation  and  Ap- 
pointment by  the  Settlor  does  not  impair  the 
validity  of  the  settlement,  nor  create  an  im- 
putation upon  the  settlor's  good  faith.  Jones 
v.  Clifton,  101  U.  S.  225.  See  also  Riggs  v. 
Murray,  2  Johns.  Ch.  (N.  Y.)  565.  Compare, 
as  to  its  effect  between  strangers,  the  title 
Fraudulent  Sales  and  Conveyances,  vol.  14, 
P-  514. 

The  Reservation  of  a  Contingent  Interest  or 
Limitation  by  the  Settlor  does  not  necessarily 
invalidate  the  instrument  as  to  subsequent 
creditors.  Martin  v.  Olliver,  9  Humph.  (Tenn.) 
561,  49  Am.  Dec.  717. 

Inadequacy  of  Consideration  Suspicious  Circum- 
stance.—  Motley  v.  Sawyer,  3S  Me.  68:  Kana- 
wha Valley  Bank  v.  Wilson,  25  W.  Va.  242; 
Webb  v.  Ingham,  29  W.  Va.  3S9.  See  also 
the  title  Fraudulent  Sales  and  Conveyances, 
vol.  14,  p.  516. 

3.  See  the  title  Fraudulent  Sales  and  Con- 
veyances, vol.  14,  pp.  471,  473.  See  also 
Teasdale  v.  Braithwaite,  5  th.  D.  630. 

4.  Wells  v.  Treadwell,  28  Miss.  717.  See 
also  the  title  Fraudulent  Sales  and  Convey- 
ances, vol.  14,  p.  465. 

5.  Purchasing  in  Good  Faith  from  Fraudulent 
Grantee.  —  F.ldred  v.  Drake,  43  Iowa  569; 
Farmers'  Bank  v.  Brooke.  40  Md.  249;  Phelps 
v.  Morrison,  25  N.  J.  Eq.  53S;  Lockhard  v. 
Beckley,  10  W.  Va.  S7. 

If  the  purchaser  acts  with  notice  he  does 
not  require  good  title.  Green  v.  Early,  39  Md. 
229. 

See  generally  the  title  Fraudulent  Sales 
and  Conveyances,  vol.  14,  p.  2S3  el  seq. 

6.  Dependent  Children.  —  Crooks  Crooks,  34 
Ohio  St.  610,  in  which  case  it  was  further  held 
that  the  burden  is  on  the  child  to  show  that  he 
is  unprovided  for. 

7.  Presumption  that  Provision  for  Children  In- 
tended.—  McCoy  v.  Fahrney,  1S2  111.  60. 
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3.  Form  and  Execution  —  a.  In  General  —  Modes  of  Making  Settlement.  —  It  is 
now  wholly  immaterial  through  what  channels  the  property  passes  from  the 
husband  to  the  wife,  whether  by  direct  conveyance  from  him  to  her  or  through 
the  intervention  of  others,  the  technical  reasons  of  the  common  law  arising 
from  the  legal  unity  of  husband  and  wife,  which  would  prevent  a  direct  con- 
veyance for  a  valuable  consideration,  having  long  since  ceased  to  operate  in 
the  case  of  a  voluntary  conveyance  of  property  as  a  settlement  upon  her.1 

Formalities  Required.  —  In  general,  whatever  is  a  sufficient  transfer  or  agree- 
ment for  a  transfer  of  property  between  persons  sui  juris  will  be  sufficient  also 
between  husband  and  wife,2  though  the  case  may  be  affected  by  statutes.3 
So  the  fact  that  the  husband  and  the  wife  live  together  may  have  an  important 
bearing  on  the  question  of  change  of  possession  in  the  case  of  settlements  of 
personal  property.4 

statute  of  Frauds.  —  Contracts  for  the  transfer  or  conveyance  of  property 
between  husband  and  wife  are  within  the  statute  of  frauds,  and,  to  be 
enforceable,  must  be  in  writing.5 

b.  Recording  Acts.  —  In  some  states  statutes  require  that  voluntary 
settlements  made  by  a  husband  upon  his  wife  shall  be  recorded  in  order  to  be 
valid  against  subsequent  purchasers  or  creditors  without  notice.6  When  so 
recorded  they  are  valid  as  against  all  persons.7    Under  modern  statutes,  con- 


1.  Modes  of  Conveyance. — Jones  v.  Clifton, 
101  U.  S.  225.  And  see  the  title  Husband  and 
Wife,  vol.  15,  p.  852  et  seq. 

2.  See  the  titles  Deeds,  vol.  9,  p.  87;  Gifts, 
vol.  14,  p.  1006. 

3.  Statutory  Provisions  as  to  Execution  of  Post- 
nuptial Settlements.  —  Under  sections  36  and  40 
of  \.hz  Indiana  Act  of  1852,  regulating  descents, 
etc.  (Burns's  Annot.  Stat.  Ind.  1894,  2661, 
2665),  a  postnuptial  agreement  for  a  pecuniary 
provision  for  the  wife  in  lieu  of  her  rights  in 
her  husband's  real  estate,  in  order  to  be  bind- 
ing on  the  wife,  must  be  made  and  evidenced 
by  a  deed  or  other  written  instrument  with 
her  assent  indorsed  upon  or  attached  thereto. 
Randies  v.  Randies,  63  Ind.  93. 

In  Louisiana  a  donation  from  one  spouse  to 
the  other  made  during  coverture  without  the 
forms  of  a  donation  inter  vivos  prescribed  by 
law  is  invalid.  Atkinson  v.  Atkinson,  15  La. 
Ann.  491. 

4.  See  the  titles  Fraudulent  Sales  and 
Conveyances,  vol.  14,  p.  379;  Gifts,  vol.  14, 
p.  1024. 

5.  Statute  of  Frauds.  —  See  generally  the  title 
Statute  of  Frauds. 

A  contract  between  husband  and  wife  by 
which  the  former  agrees  10  convey  land  to  the 
latter  in  consideration  of  the  surrender  by  her 
of  a  certain  interest  in  his  other  estate  is  with- 
in the  statute  of  frauds,  and  to  be  enforceable 
must  be  in  writing;  but  where  the  wife  has 
performed  her  part  of  such  an  agreement  and 
the  husband  dies  without  making  the  convey- 
ance agreed  upon,  the  widow  may  recover 
from  his  estate  the  value  of  the  interest  sur- 
rendered by  her.  notwithstanding  the  contract 
was  not  in  writing.  Worth  v.  Patton,  5  Ind. 
App.  272. 

A  Postnuptial  Contract  Canceling  an  Antenuptial 
Contract  by  which  a  wife  relinquished  her  in- 
terest in  her  husband's  real  estate  is  within 
the  statute  of  frauds  and  is  void  unless  in 
writing  or  supported  by  a  valuable  considera- 
tion paid  in  whole  or  in  pari.  Fisher  v.  Koontz, 
no  Iowa  498. 


6.  Postnuptial  Settlements  to  Be  Recorded.  — 

See  the  statutes. 

Georgia.  —  See  2  Code  Ga.  (1895),  §  2483; 
Horn  v.  Ross,  20  Ga.  210,  65  Am.  Dec.  621; 
Bazemore  v.  Davis,  55  Ga.  504;  Adair  v.  Davis, 
71  Ga.  769. 

Record  Notice  Only  as  to  Property  Conveyed  by 
Settlement.  —  A  Bona  Fide  Creditor  Within  the 
Meaning  of  the  Statute  is  one  who  gave  credit 
to  the  husband  on  the  faith  of  his  owning  the 
property  settled.    Sims  v.  Albea,  72  Ga.  751. 

The  South  Carolina  Act  requiring  the  record- 
ing of  "  alt  marriage  settlements  "  does  not 
include  a  postnuptial  conveyance  founded 
upon  a  valuable  consideration,  and  such  a  con- 
veyance is  valid  as  against  the  husband's  cred- 
itors though  not  recorded.  U.  S.  Bank  v. 
Brown.  2  Hill  Eq.  (S.  Car.)  558;  Riley  Eq. 
(S.  Car.)  131,  30  Am.  Dec.  380.  See  also 
M'Meekin  v.  Edmonds,  1  Hill  Eq.  (S.  Car.)  292. 

A  voluntary  settlement  made  by  a  husband 
after  marriage,  to  the  use  of  his  wife,  is  within 
the  meaning  of  the  act,  and  is  void  as  to  cred- 
itors if  not  recorded.  Price  v.  White,  Car.  L. 
J.  297,  Bailey  Eq.  (S.  Car.)  244. 

Virginia. —  See  Lewis  v.  Caperton,  8  Gratt. 
(Va.)  148. 

A  Contract  by  a  Husband  to  Convey  Land  to  His 
Wife  is  good  as  between  the  parties  though  not 
acknowledged  or  recorded,  and  vests  in  the 
wife  an  equitable  title  which  upon  her  death 
passes  to  her  heirs,  although  both  the  hus- 
band and  the  wife  die  without  the  execution 
of  any  deed  of  conveyance.  Templeton  v. 
Twitty,  88  Tenn.  595. 

Unauthorized  Registration.  —  The  registration 
of  a  postnuptial  settlement  made  in  pursuance 
of  an  antenuptial  agreement  itself  invalid  for 
want  of  registration  is  unauthorised,  and  will 
not  avail  as  against  creditors.  Saunders  v. 
Ferrill,  1  Ired.  L.  (23  N.  Car.)  Q7. 

7.  Postnuptial  Settlement  Valid  When  Duly 
Recorded.  —  Horn  v.  Ross,  20  Ga.  210,  65  Am. 
Dec.  621;  Adair  v.  Davis,  71  Ga.  769;  Sims 
v.  Albea,  72  Ga.  751;  Wilder  v.  Brooks,  10 
Minn.  50. 

53  Volume  XIX. 


Settlements.        MARRIAGE  SETTLEMENTS  —  MARSHAL.  Definition.. 


veyances  between  husband  and  wife  stand  upon  the  same  footing  as  other 
conveyances,  and  are,  of  course,  subject  to  the  general  laws  requiring  the 
recording  of  conveyances.1 

MARRIED.  —  See  note  2. 

MARRIED  WOMEN. —  See  the  titles  Civil  Damage  Acts,  vol.  6,  p.  36; 

Husband  and  Wife,  vol.  15,  p.  785;  Separate  Property  of  Married 
Women. 

MARSHAL.  (See  also  the  title  Sheriffs,  Marshals,  and  Constables.)  — 
I.  A  marshal  is  defined  to  be  an  officer  of  the  peace  appointed  by  authority  of 
a  city  or  borough,  who  holds  himself  in  readiness  to  answer  such  calls  as 
fall  within  the  general  duties  of  a  constable  or  sheriff.3  Also,  an  officer  of  the 
United  States  whose  duty  it  is  to  execute  the  process  of  the  courts  of 
the  United  States.  His  duties  within  the  district  for  which  he  is  appointed 
are  very  similar  to  those  of  a  sheriff.4 

II.  In  general  usage  the  term  "  to  marshal  "  means  to  arrange  or  rank  in 
order.  In  the  sense  in  which  it  is  used  in  courts  of  equity,  it  means  so  to 
arrange  different  funds  under  "administration  that  all  parties  having  equities 
therein  may  receive  their  due  proportion.5 


1.  See  Wilder  v.  Brooks,  10  Minn.  50,  Har- 
vey v.  Alexander,  I  Rand.  (Va.)  219,  10  Am. 
Dec.  519.    See  generally  the  ti lie  Recording 

Acts. 

2.  Married.  —  An  Act  of  Congress  declared 
that  "  any  woman  who  might  lawfully  be 
naturalized  under  the  existing  laws,  married, 
or  who  shall  be  married,  to  a  citizen  of  the 
United  States  shall  be  deemed  ;ind  taken  to  be 
a  citizen."  It  was  held  that  "  the  terms  mar- 
ried, or  '  who  shall  be  married,'  do  not  refer 
*  *  *  to  the  time  when  the  ceremony  of 
marriage  is  celebrated,  but  to  a  stale  of  mar- 
riage. They  mean  that  whenever  a  woman, 
who  under  previous  acts  might  be  naturalized, 
is  in  a  state  of  marriage  to  a  citizen,  *  *  * 
she  becomes,  by  that  fact,  a  citizen  also.  His 
citizenship,  whenever  it  exists,  confers,  under 
the  act,  citizenship  upon  her."  Kelly  v.  Owen, 
7  Wall.  (U.  S.)  498.  See  also  the  title  Citizen- 
ship, vol.  6,  p.  14. 

Married  or  Head  of  a  Family.  —  A  statute  ex- 
empted certain  personal  property  of  any  resi- 
dent of  the  state  who  was  "married  or  the 
head  of  a  family."  In  construing  this  section 
it  was  held  that  the  expressions  married  and 
"  the  head  of  a  family  "  were  not  synonymous. 


or  mere  equivalents  the  one  for  the  other;  and 
that  all  of  either  sex  who  were  either  married 
or  the  heads  of  families  were  entitled  to  the 
exemptions.  Memphis,  etc.,  R.  Co.  v.  Adams, 
46  Ark.  159;  Thompson  v.  King,  54  Ark. 
11. 

3.  Marshal.  —  Atty.-Gen.  v.  Connors,  27  Fla. 
342,  quoting  And.  L.  Diet.  See  also  Pesterfield 
v.  Vickers,  3  Coldw.  (Tenn.)  213. 

In  53  Conn.,  appendix,  p.  609,  it  was  said: 
"An  executive  officer  for  the  courts  was,  of 
course,  necessary  from  the  beginning,  but  he 
is  first  mentioned  in  our  records  by  the  title  of 
marshal  under  date  of  January  10,  1640-50." 

4.  Bouv.  L.  Diet.  See  also  Burr's  Trial  365; 
Anonymous,  2  Gall.  (U.S.)  101;  The  Collector, 
6  Wheat.  (U.  S.)  195;  Randolph  v.  Donaldson, 
9  Cranch  <U.  S.)  84. 

Territorial  Marshal.  —  In  Ex  p.  Duncan,  I 
Utah  88,  it  was  held  that  a  territorial  marshal 
was  neither  a  federal,  district,  nor  township 
officer. 

5.  Quinnipiac  Brewing  Co.  v.  Fiizgibbons, 
(Conn.  1900)  47  All.  Rep.  130,  quoting  8  Am. 
and  Eng.  Encyc.  of  Law  (1st  ed  )  227.  See 
also  the  titles  Marshaling  Assets,  post ;  Mar- 
shaling Decedents'  Estates,  post. 
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By  Hiram  Thomas. 

I.  Definition  and  General  Consideration,  1256. 

1.  Definition,  1256. 

2.  Nature  of  Doctrine,  1256. 

a.  In  General,  1256. 

b.  In  Respect  to  Subsequent  Purchasers  and  Incumbrancers,  1260. 

c.  In  Respect  to  Character  of  Funds,  1262. 

d.  In  Respect  to  Location  of  Funds,  1262. 

EL  Methods  of  Enforcing  Doctrine,  1263. 

1.  In  General,  1263. 

2.  Injunction,  1263. 

a.  In  General,  1263. 

b.  Staying  Waste,  1264. 

3.  Subrogation,  1264. 

4.  Distribution,  1264. 

5.  Foreclosure,  1264. 

in.  Rights  and  Liabilities  of  Paramount  Creditor,  1264. 

1.  Rights  of  Paramount  Creditor,  1264. 

a.  To  Full  and  Prompt  Payment  and  All  Available  Legal  Remedies,  1 264 

b.  Burden  of  Proof  ,  1265. 

c.  To  Notice  of  Junior  Creditor  s  Claim,  1266. 

(1)  In  General,  1266. 

(2)  Nature  and  Sufficiency  of  Notice,  1266. 

2.  Liabilities  of  Paramount  Creditor,  1267. 

a.  For  Release  of  Security  with  Notice  of  Junior  Incumbrance,  1267. 

b.  For  Release  of  Security  Without  Notice  of  Junior  Incumbrance,  1269. 

TV.  Applications  of  Doctrine,  1269. 

1.  Iti  Respect  to  Homestead  Lands,  1269. 

2.  In  Respect  to  Voluntary  Conveyances,  1271. 

3.  In  Admiralty,  1271. 

4.  In  Bankruptcy  and  Insolvency,  1272. 

V.  Inverse  Order  of  Alienation,  1273. 

1.  General  Principle,  1273. 

2.  Necessity  for  Warranty,  1276. 

3.  Scope  of  Pri?iciple,  1277,. 

a.  In  Case  of  Successive  Incumbrances,  1277. 

b.  As  to  Character  of  Incumbrance,  1277. 

c.  As  to  Creator  of  Incumbrance,  1277. 

d.  After-acquired  Lands,  1278. 

e.  Lands  in  Different  States,  1278. 

f.  Lands  Sold  by  Tenants  in  Common,  1278. 

g.  Lands  Conveyed  to  Volunteers,  1278. 

4.  Limits  of  Application,  1278. 

a.  In  General,  1278. 

b.  Lands  Sold  Subject  to  Incumbrance,  1279. 

c.  Lands  Contemporaneously  Sold,  1280. 

d.  Parcels  Conveyed  to  Same  Person,  1281. 

e.  Titles  Derived  from  Different  Grantors,  1281. 

f.  Purchase  Money  Unpaid  by  Prior  Grantee,  1281. 
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5.  Enforcement  of  Principle,  1281. 

a.  In  General,  1281. 

b.  How  Priority  Determined,  1282. 

c.  Necessity  of  Notice  to  Subsequent  Part  Purchaser,  1282. 

d.  Release  of  Parcel,  1282. 

e.  Release  of  Personal  Liability  of  Mortgagor,  1283. 

VI.  Limitations  and  Exceptions  to  Doctrine,  1283. 

1.  Persons  Who  Cannot  Enforce  Doctrine,  1283. 

a.  Common  Debtor,  1283. 

b.  Unsecured  Creditors,  1284. 

c.  Beneficiaries  under  Charitable  Devises  and  Bequests,  1284. 

2.  Persons  Against  Whom  Doctrine  Cannot  Be  Enforced,  1284. 

a.  In  General,  1284. 

(1)  Persons  Having  Equities  Equal  or  Superior  to  Those  of 

Junior  Creditor,  1284. 

(2)  Volunteers,  1284. 

(3)  Creditors  of  Different  Persons,  1285. 

(4)  United  States  as  Creditor,  1285. 

b.  Under  Special  Circumstances,  1285. 

(1)  Paramount  Creditor,  1285. 

(2)  Common  Debtor,  1285. 

3.  Miscellaneous  Limitations  and  Exceptions,  1286. 

a.  Where  Two  Funds  Do  Not  Exist  When  Doctrine  Invoked,  1286. 

b.  Where  Only  One  Fund  Is  Chargeable,  1286. 

c.  Where  One  Security  Is  Given  in  Exoneration  of  Other ,  1286. 

d.  Where  Both  Claims  Are  in  One  Person,  1286. 

e.  Where  Junior  Creditor  Is  Bound  to  Senior  Creditor,  1286. 

f.  Where  Both  Funds  Are  Not  Within  Control  of  Court,  1286. 

g.  Where  Paramount  Creditor  Has  Superior  Right  to  One  Fund,  1287. 

h.  Where  Title  Is  Claimed,  1287. 

/.   Where  Junior  Creditor  Is  Barred  by  Laches,  1287. 

CROSS-REFERENCES. 

For  matters  of  PROCEDURE,  see  the  title  M ARSH ALL NG  ASSETS,  13  Encyc 
of  Pl.  and  Pr.  888. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  titles  CONTRLBUTLON  AND  EXONERATION,  vol.  7,  p.  325; 
EQUITY,  vol  ii,  p.  145;  EXECUTORS  AND  ADMINISTRATORS, 
vol.  11,  p.  720;  INSOLVENCY  AND  BANKRUPTCY,  vol.  16,  p.  630; 
MORTGAGES;  PLEDGE  AND  COLLATERAL  SECURLTY;  SUB- 
ROGATLON;  SURETYSHLP;  VENDOR  AND  PURCHASER;  WILLS. 

For  marshaling  assets  in  case<;  of  partnership,  see  the  title  PAR  TA'ERSHIP. 

For  the  order  in  which  assets  are  applied  to  debts  of  decedents,  see  the  title  M AR- 
SH ALL  NG  DECEDENTS'  EST  A  TES,  post. 

1.  Definition  and  General  Consideration  —  1.  Definition.  —  The  equita- 
ble remedy  of  marshaling  securities,  with  that  of  marshaling  assets,  depends 
upon  the  principle  that  a  person  having  two  funds  to  satisfy  his  demands  shall 
not  by  his  election  disappoint  a  party  having  but  one  fund.  The  general  rule 
is  that  if  one  creditor,  by  virtue  of  a  lien  or  interest,  can  resort  to  two  funds 
and  another  to  one  of  them  only,  the  former  must  seek  satisfaction  out  of 
that  fund  which  the  latter  cannot  touch.1 

2.  Nature  of  Doctrine  —  a.  In  General.  —  The  Basis  of  the  Doctrine  of  marshal- 
ing is  the  equitable  principle  that  a  person  having  a  right  to  satisfy  his  debt  or 
claim  out  of  two  funds,  to  but  one  of  which  another  person  can  resort,  shall  be 
compelled  first  to  exhaust  the  fund  to  which  the  other  cannot  resort,  before 

1.  Pomeroy's  Definition.  —  3  Pomeroy's  Eq.  Jur.  (2d  ed.),  g  1414.  See  also  Aldrich  v.  Cooper, 
8  Ves.  Jr.  382, per  Lord  Eldon. 
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coming  upon  the  one  available  to  both.  Thus  the  person  having  an  interest 
in  the  double  fund  is  prevented  by  a  court  of  equity  from  exercising  his  right 
to  enforce  that  interest  to  the  prejudice  of  the  person  having  an  interest  in  the 
single  fund  only.  In  cases  where  the  claim  of  the  paramount  creditor  would, 
if  satisfied  out  of  the  single  fund,  defeat  wholly  or  in  part  the  claim  of  the 
other  creditor,  a  court  of  equity,  proceeding  upon  the  principle  that  such  an 
exercise  of  the  paramount  creditor's  power  would  be  most  unjust  and  uncon- 
scientious, will  interfere,  not  indeed  to  alter  or  destroy  the  power,  but  to  pre- 
vent it  from  being  made  an  instrument  of  injustice.1 

As  a  Consequence  of  This  Principle  that  a  creditor  having  his  choice  of  two  funds 
ought  to  exercise  his  right  of  election  in  such  a  manner  as  not  to  injure  other 
creditors  who  can  resort  to  only  one  of  these  funds,  it  is  the  settled  rule  that 
if,  contrary  to  equity,  he  should  so  exercise  his  legal  rights  as  to  exhaust  the 
fund  to  which  alone  other  creditors  can  resort,  then  those  other  creditors  who 
have  been  thus  disappointed  will  be  placed  by  a  court  of  equity  in  his  situa- 
tion and  will  be  subrogated  to  his  rights  and  remedies  as  to  the  singly  charged 
property,  in  so  far  as  he  has  applied  their  fund  to  the  satisfaction  of  his  claim.2 
This  principle  is  a  constant  rule  of  equity,3  founded  in  natural  justice,  and 
recognized  in  every  cultivated  system  of  jurisprudence.4 

In  Decedents'  Estates.  —  Thus,  where  in  a  decedent's  estate  one  of  two  funds 


1.  i  Story's  Eq.  Jur.  (131I1  ed.),  558,  633; 
Howell  p.  Duke,  40  Ark.  104;  M'Lellan  v. 
Wallace,  Dudley  (Ga.)  127;  Post  v.  Mackall,  3 
Bland  (Md.)  486;  Sibley  v.  Baker,  23  Mich. 
312,  per  Cooley,  J.;  Cheesebrough  v.  Millard, 

1  Johns.  Ch.  (N.  Y.)  409,  7  Am.  Dec.  494. 

2.  Per  Marshall,  C.  J.,  in  Alston  v.  Mun- 
ford.  1  Brock.  (U.  S.)  266.  See  also  M'Lellan 
v.  Wallace,  Dudley  (Ga.)  127;  Evans  v.  Fisher, 
40  Miss.  643;  Lee  v.  Gregory,  12  Neb.  282; 
Davenport  Plow  Co.  v.  Mewis,  10  Neb.  317; 
Slade  v.  Van  Vechten,  11  Paige  (N.  Y.)  21; 
Piatt  v.  St.  Clair,  6  Ohio  227;  Phillips  v. 
Keels,  2  Ohio  Cir.  Dec.  568.  And  see  infra, 
this  title.  Methods  of  Enforcing  Doctrine  — 
Subrogation. 

3.  Per  Lord  Hardwicke  in  Lanoy  v.  Athol, 

2  Atk.  444. 

4.  Cheesebrough  -j.  Millard,  r  Johns.  Ch. 
(N.  Y.)  409,  7  Am.  Dec.  494,  per  Kent,  C; 
Willey  v.  St.  Charles  Hotel  Co.,  52  La.  Ann. 
1592,  per  Blanchard,  J.  See  also  M  Lellan  v. 
Wallace,  Dudley  (Ga.)  127;  Tombs  v.  Roch,  2 
Coll.  Ch.  Cas.  499  el  sea.,  per  Knight  Bruce, 
V.  C. 

General  Rule  Recognized  and  Applied  —  Eng- 
land. —  Barnes  v.  Racster,  1  Y.  &  C.  Ch.  401; 
Wellesley  v.  Mornington,  17  W.  R.  355;  Par- 
teriche  v.  Powlet,  2  Atk.  383;  Going  v.  Farrell, 
Beatty  472;  Finch  v.  Shaw,  19  Beav.  500,  18 
Jur.  935;  Hales  v.  Cox,  32  Beav.  118,  8  L.  T. 
N.  S.  134,  11  W.  R.  331,  1  N.  R.  344;  Sttonge 
v.  Hawkes,  4  De  G.  &  J.  632;  Chappell  v. 
Rees,  1  De  G.  M.  &  G.  393;  South  v.  Bloxam, 
2  Hem.  &  M.  457,  34  L.  J.  Ch.  369;  In  re 
Lynch,  1  Ir.  R.  Eq.  396;  Handcock  v.  Hand- 
cock,  1  Ir.  Ch.  444;  In  re  Jones,  2  Ir.  Ch.  544; 
In  re  Fox,  5  Ir.  Ch.  541;  In  re  Lawder,  11  Ir. 
Ch.  346;  In  re  Roddy,  11  Ir.  Ch.  369;  In  re 
Rorke,  15  Ir.  Ch.  316;  In  re  Cornwall,  6  Ir. 
Eq.  63,  3  Dr.  &  War.  173,  2  Con.  &  Law.  131; 
Matier  of  Westzinthus,  5  B.  &  Ad.  817,  27  E. 
C.  L.  201;  De  Rochefort  v.  Dawes,  40  L.  J. 
Ch.  625,  L.  R.  12  Eq.  540;  Lawrance  v.  Gals- 
worthy. 3  Jur.  N.  S.  1049;  Hartley  v.  O'Fla- 
herty,  LI.  &  G.  /.  Plunk.  208;  Averall  v.  Wade, 


LI.  &  G.  t.  Sugd.  252;  Broadbent  v.  Barlow, 

3  De  G.  F.  &  J.  570;  Exp.  Alston,  L.  R.  4  Ch. 
168;  Higgins  v.  Frankis,  15  L.  J.  Ch.  329; 
In  re  Loder,  56  L.  J.  Ch.  230,  55  L.  T.  N.  S. 
582,  35  W.  R.  58;  Dolphin  v.  Aylward,  L.  R. 

4  H.  L.  489;  Hughes  v.  Williams,  3  Macn.  & 
G.  683;  Aguilar  v.  Aguilar,  5  Madd.  414; 
Hamilton  v.  Royse,  2  Sch.  &  Lef.  315;  Reeve 
v.  Reeve,  I  Vern.  219,  2  Vent.  363.  Compare 
Shalcross  v.  Dixon,  7  L.  J.  Ch.  180. 

Canada.  —  Topping  v.  Joseph,  1  U.  C.  Err. 
&  App.  292;  Clark  v.  Bogart,  27  Grant  Ch. 
(U.  C.)  450;  In  re  Hamilton,  10  Manitoba  573; 
Taylor  v.  Sweney,  12  Can.  L.  T.  446. 

United  States. — In  re  Bowler,  2  Hughes 
(U.  S.)  319,  3  Fed.  Cas.  No.  1,735;  Covington 
City  Nat.  Bank  v.  Commercial  Bank,  65  Fed. 
Rep.  547;  M'Lean  v.  Lafayette  Bank,  4  Mc- 
Lean (U.  S.)  430,  16  Fed.  Cas.  No.  8,889, 
affirmed  13  How.  (U.  S.)  151. 

Alabama. — Jones  v.  Matkin,  118  Ala.  341; 
Nelson  v.  Dunn.  15  Ala.  501;  Chapman  v.  Ham- 
ilton, 19  Ala.  121;  Bryant  v.  Stephens,  58  Ala. 
636;  Turner  v.  Flinn,  67  Ala.  529;  Gusdorf  v. 
Ikelheimer,  75  Ala.  148;  Orr  v.  Blackwell,  93 
Ala.  212;  Austin  v.  Bean,  101  Ala.  133. 

Arkansas.  — Terry  v.  Rosell,  32  Ark.  478. 

California.  —  Chandler  v.  People's  Sav. 
Bank,  61  Cal.  396;  Kent  v.  Williams,  114  Cal. 
537- 

Connecticut.  —  Kendall  v.  New  England  Cat- 
pet  Co.,  13  Conn.  383;  Ayres  v.  Husted,  15 
Conn.  504;  Andreas  v.  Hubbard,  50  Conn.  351; 
Quinnipiac  Brewing  Co.  v.  Fitzgibbons, 
(Conn.  1900)  47  Atl.  Rep.  128. 

Georgia.  —  M'Lellan  v.  Wallace,  Dudley 
(Ga.)  127;  Semmes  v.  Boykin,  27  Ga.  47; 
Vance  v.  Roberts,  86  Ga,  457;  Richardson  v. 
Conn,  100  Ga.  39;  Brooks  v.  Matledge,  100 
Ga.  367;  Bellerby  v.  Thomas,  105  Ga.  477. 
See  also  Denham  v.  Williams,  39  Ga.  312. 

Illinois.  —  Hurd  v.  Eaton,  28  111.  122;  Mar- 
shall v.  Moore,  36  111.  327;  McCullom  v.  Chi- 
dester,  63  111.  477;  Miller  v.  Cook,  135  111.  190; 
Warner  v.  De  Witt  County  Nat.  Bank,  4  111. 
App.  305. 
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is  subject  to  both  of  two  charges,  and  the  other  fund  is  subject  to  only  one  of 
them,  the  singly  charged  fund  must  be  applied  in  aid  of  the  other,  either 
primarily  or  by  way  of  subrogation.1 

Sale  of  Part  of  Encumbered  Lands.  —  Where  lands  are  bound  by  a  judgment  3  or 
a  mortgage,3  or  are  subject  to  a  testamentary  charge,4  and  a  parcel  is  sold, 
the  lienor  may  be  required  to  resort  first  to  the  part  unsold  before  proceeding 
against  the  lands  in  the  hands  of  the  purchaser.5 


Indiana.  —  Applegate  v.  Mason,  13  Ind.  75; 
Chaplin  v.  Sullivan,  128  Ind.  50;  Rownd  v. 
State,  152  Ind.  39. 

Iowa.  —  Windsor  v.  Evans,  72  Iowa  692; 
German  State  Bank  v.  Northwestern  Water, 
etc.,  Co.,  104  Iowa  717. 

Kansas.  —  Equitable  Mortg.  Co.  v.  Lowe,  53 
Kan.  39;  Burnham  v.  Citizens  Bank,  55  Kan. 
545;  Gore  v.  Royse,  56  Kan.  771;  American 
Nat.  Bank  v.  Branch,  57  Kan.  27;  Security 
Invest.  Co.  v.  Richmond  Nat.  Bank,  58  Kan. 
414. 

Kentucky.  —  Swigert  v.  State  Bank,  17  B. 
Mon.  (Ky.)  268;  Madison  First  Nat.  Bank  v. 
Schussler,  (Ky.  1886)  2  S.  W.  Rep.  145;  Logan 
v.  Anderson,  18  B.  Mon.  (Ky.)  114. 

Louisiana.  —  Willey  v.  St.  Charles  Hotel  Co  , 
52  La.  Ann.  1581. 

Maryland.  —  Hamilton  v.  Schwehr,  34  Md. 
107;  G.  Ober,  etc.,  Co.  v.  Keating,  77  Md.  100; 
Dize  v.  Beacham,  81  Md.  603;  U.  S.  Insur- 
ance Co.  v.  Shriver,  3  Md.  Ch,  381;  Winder  v. 
Diffenderffer,  2  Bland  (Md.)  166;  Watkins 
v.  Worthington,  2  Bland  (Md.)  509;  Post  v. 
Mackall,  3  Bland  (Md.)  486.  See  also  Cornish 
v.  Willson,  6  Gill  (Md.)  299. 

Michigan. — Trowbridge  v.  Harleston,  Walk. 
(Mich.)  185;  Quinnin  v.  Brown,  72  Mich.  304; 
Detroit  Sav.  Bank  v.  Truesdail,  38  Mich.  439; 
Grand  Rapids  Sav.  Bank  v.  Denison,  92  Mich. 
418. 

Massachusetts.  —  See  Lupton  v.  Cutter,  8 
Pick.  (Mass.)  298. 

Mississippi.  —  Evans  v.  Fisher,  40  Miss.  643; 
Short  v.  Porter,  44  Miss.  533;  Davis  v.  Walker, 
51  Miss.  659;  Osburn  v.  Andre,  58  Miss.  609. 

Missouri.  —  Winn  7-.  Lippincott  Invest.  Co., 
125  Mo.  528;  Paddock  Hawley  Iron  Co.  v. 
McDonald,  61  Mo.  App.  559;  Sternberg  v. 
Valentine,  6  Mo.  App.  176. 

Nebraska.  —  Lee  v.  Gregory,  12  Neb.  284; 
Norfolk  State  Bank  v.  Schwenk,  51  Neb.  146. 

New  Jersey.  —  Mickle  v.  Ram  bo,  I  N.  J.  Eq. 
501;  Red  Bank  Mut.  Bldg.,  etc..  Assoc.  v. 
Patterson,  27  N.  J.  Eq.  223;  Locker  v.  Riley, 
30  N.  J.  Eq.  104;  Slack  v.  Emery,  30  N.  J. 
Eq  458;  Dodge  v.  Brokaw,  32  N.  J.  Eq.  154; 
Edward?  v.  Tooker,  40  N.  J.  Eq.  313;  Lanahan 
v.  Lawton,  50  N.  J.  Eq.  276;  Whittaker  v. 
Amwell  Nat.  Bank,  52  N.  J.  Eq.  400;  Ayers  v. 
Hawk,  (N.  J.  1887)  11  Atl.  Rep.  744;  Bishop 
Bailey  Bldg.,  etc.,  Assoc.  v.  Kennedy,  (N.  J. 
1888)  12  Ati.  Rep.  141. 

Nezu  York. — Cheesebrough  v.  Millard,  I 
Johns.  Ch.  (N.  Y.)  409,7  Am.  Dec.  494;  Besley 
v.  Lawrence,  11  Paige  (N.  Y.)  581;  Midgeley 
v.  Slocomb,  (Supm.  Ct.  Spec.  T.)  32  How.  Pr. 
(N.  Y.)  423;  Moseley  v.  Marshall,  22  N.  Y.  200, 
per  Denio,  J.;  Crombie  v.  Rosenstock,  (N.  Y. 
Super.  Ct.)  19  Abb.  N.  Cas.  (N.  Y.)  312; 
Mechanics'  Bank  v.  Edwards,  1  Barb.  (N.  Y.) 
271;  Geller  v.  Hoyl,  (Supm.  Ct.  Spec.  T.)  7 
How.  Pr.  (N.  Y.)  265;  Oppenheimer  v.  Walker, 


3  Hun  (N.  Y.)  30,  5  Thomp.  &  C.  (N.  Y.)  325; 
Hawley  v.  Mancius,  7  Johns.  Ch.  (N.  Y.)  174; 
Wilder  v.  Keeler,  3  Paige  (N.  Y.)  167,  23  Am. 
Dec.  781;  Westervelt  v.  Haff,  2  Sandf.  Ch.  (N. 
Y.)98. 

Ohio.  —  Fassett  v.  Traber,  20  Ohio  540;  Ma- 
son v.  Hull,  55  Ohio  St.  256;  Atlas  Nat.  Bank 
v.  Rheinstrom,  6  Ohio  Dec.  215,  4  Ohio  N.  P. 
15;  Piatt  v.  St.  Clair,  6  Ohio  227;  Phillips  v. 
Keels,  2  Ohio  Cir.  Dec.  568. 

Oregon.  —  Hall  v.  Stevenson,  19  Oregon  159. 

Pennsylvania.  —  Kramer's  Appeal,  37  Pa.  St. 
71;  Gallagher's  Appeal,  87  Pa.  St.  200;  Phelps's 
Appeal,  98  Pa.  St.  546;  Wolf  v.  Ferguson,  129 
Pa.  St.  272;  Moss's  Estate,  138  Pa.  St.  646; 
Stephens  v.  Weldon,  151  Pa.  St.  520;  Lehman  v. 
Tammany,  7  Kulp  (Pa.)  235;  Kyner  v.  Kyner, 
6  Watts  (Pa.)  221;  Hastings's  Case,  10  Watts 
(Pa.)  303;  Blasser  v.  Smith,  11  York  Leg.  Rec. 
(Pa.)  121. 

South  Carolina.  —  Moody  v.  Haselden,  1  S. 
Car.  129;  Bowen  v.  Barksdale,  33  S.  Car.  142; 
Fowler  v.  Barksdale,  Harp.  Eq.  (S.  Car.)  164. 

Tennessee.  —  Ellis  v.  Temple,  4  Coldw. 
(Tenn.)  315,  94  Am.  Dec.  200;  Henshaw  v. 
Wells,  9  Humph.  (Tenn.)  568;  Meek  v.  Thomp- 
son, 99  Tenn.  732,  distinguishing  Gilliam  v. 
McCormack,  85  Tenn.  597. 

Texas.  —  Wilkes  v.  Adler,  68  Tex.  690; 
Wahrmund  v.  Edgewood  Distilling  Co.,  (Tex. 
Civ.  App.  1895)  32  S.  W.  Rep.  227;  Walhoefer 
v.  Hobgood,  19  Tex.  Civ.  App.  629;  Brown  v. 
Thompson,  79  Tex.  58;  Willis  v.  Holland,  13 
Tex.  Civ.  App.  689;  Ohio  Cultivator  Co.  v. 
People's  Nat.  Bank,  22  Tex.  Civ.  App.  643. 

Vermont.  —  Warren  v.  Warren,  30  Vt.  530. 

Virginia.  —  Vance  v  Munroe,  4  Gratt.  (Va.) 
52;  Jones  v.  Phelan,  20  Gralt.  (Va.)  243. 

West  Virginia.  —  Wiley  v.  Mahood,  10  W. 
Va.  207;  Kanawha  Valley  Bank  v.  Wilson,  25 
W.  Va.  242;  Hudkins  v.  Ward,  30  W.  Va.  204,  8 
Am.  St.  Rep.  22;  Huntington  First  Nat.  Bank 
v.  Simms,  (W.  Va.  1001)  38  S.  E.  Rep.  525. 

Wisconsin.  —  Goss  v.  Lester,  I  Wis.  43;  Worth 
v.  Hill,  14  Wis.  559;  Warren  v.  Foreman,  19 
Wis.  35. 

As  Against  Agents  and  Factors.  —  Broadbent 

v.  Barlow,  3  De  G.  F.  &  J.  570;  Ex  p.  Alston, 
L.  R.  4  Ch.  168. 

1.  For  a  Full  Discussion  of  the  rule  as  en- 
forced in  respect  to  property  of  decedents,  see 
the  title  Marshaling  Decedents'  Estates, 
post. 

2.  Sale  of  Part  of  Encumbered  Lands.  —  Ed- 
wards v.  Applegate,  70  Ind.  325. 

3.  Powles  v.  Griffith,  37  N.  J.  Eq.  384. 

4.  Testamentary  Charge.  —  Dodge  v.  Man- 
ning, 1  N.  Y.  298.  See  also  Kelsey  v.  West- 
ern, 2  N.  Y.  500. 

5.  See  infra,  this  title,  Inverse  Order  of 
Alienation. 

Upon  a  note  made  by  A  and  indorsed  by  C, 
D,  and  E,  the  plaintiff  obtained  judgment. 
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In  Respect  to  Vendor's  Lien.  —  Where  an  unpaid  vendor  has,  in  addition  to  his 
lien  upon  the  purchased  land,  another  lien  on  other  property  of  his  debtor, 
the  latter's  creditors  who  cannot  resort  to  such  other  property  may  compel 
the  former  first  to  resort  to  his  lien  thereon  before  resorting  to  the  land  pur- 
chased by  the  common  debtor.1 

In  Respect  to  Specialty  and  Simple  Contract  Creditors.  —  So  at  common  law  where  a 
specialty  creditor  who  could  resort  to  both  the  real  and  the  personal  estate  of 
a  debtor  satisfied  his  claim  out  of  the  personalty,  the  simple-contract  creditors 
who  were  thus  deprived  of  their  funds  were  substituted  to  the  remedy  of  the 
specialty  creditors  against  the  real  estate.* 

In  Respect  to  Charges  on  Freehold  and  Copyhold  Estates.  —  In  like  manner,  where  a 
creditor  had  a  charge  upon  both  freehold  and  copyhold  estates  and  another 
creditor  had  a  charge  upon  the  freehold  only,  the  one  having  the  charge  upon 
both  estates  would  be  compelled  to  resort  in  the  first  instance  to  the  copyhold.3 

Junior  Creditor's  Right  Not  a  Lien.  —  The  right  of  the  junior  creditor  to  compel 
the  paramount  creditor  to  exhaust  first  the  security  to  which  the  former  can- 
not resort,  or  to  substitute  him  to  the  latter's  rights  and  remedies  against  that 
security,  is  merely  an  equitable  right,  and  does  not  amount  to  a  lien.4  While 
it  arises  from  the  obligation  of  the  common  debtor  and  operates  against  him 
so  as  to  prevent  him  from  retaining  the  singly  charged  fund  free  from  both 
debts,5  still  it  is  an  equity  among  creditors  in  that  each  is  restrained  from  so 
exercising  his  legal  rights  as  to  injure  other  creditors  ;  the  result  being  reached, 
when  it  can  be  done  without  prejudice  to  the  parties  in  interest,  that  each 
lienor  is  satisfied,  as  far  as  practicable,  in  the  order  in  which  his  lien  accrued. e 

Junior  Creditor's  Right  Not  Founded  in  Contract.  —  The  right  of  marshaling  is  not 
founded  on  what  may  be  considered  as  a  contract  between  debtor  and  creditor, 
but  rests  upon  a  natural  and  moral  equity  that  the  will  or  caprice  of  one 
Veditor  who  has  within  his  reach  a  double  fund  shall  not  be  allowed  to 
determine  whether  another  creditor  is  to  be  disappointed  of  his  payment.7 

Right  Defeasible  by  Subsequent  Parties.  —  It  has  been  held,  too,  that  since  the 
right  is  a  mere  equity,  it  does  not  constitute  a  definite  vested  interest,  and 
therefore  does  not  become  fixed  at  the  time  when  the  securities  are  taken,  but 
is  to  be  determined  at  the  time  when  the  doctrine  is  invoked  ;  consequently, 
it  can  become  an  absolute  and  definite  right  only  by  taking  proper  steps  to 
enforce  it;  and  until  such  action  is  taken,  therefore,  it  is  liable  to  be  impaired 
or  defeated,  as  by  subsequent  mortgages  or  conveyances  of  the  singly  charged 

It  was  held  that  he  might  file  a  creditor's  bill  ford,  I  Brock.  (U.  S.)  266.    See  generally  the 

based  upon  the  judgment,  to  make  the  lands  title  Marshaling  Decedents'  Estates,/^. 
of  the  defendants  liable;  but  that  the  last  in-         3.  Tidd  v.  Lister,  10  Hare  157.    See  also 

dorser's   land  must  not  be  taken  until  the  Aldrich  v.  Cooper,  8  Ves.  Jr.  382. 
estates  of  the  others  had  been  exhausted,  un-        4.  Equity  Does   Not   Amount  to  a    Lien. — 

less  the  plaintiff  would  thereby  be  unreason-  Barnes  v.  Racster,  1  Y.  &  C.  Ch.  401;  Webb 

ably  delayed  in  the  collection  of  his  debt.  v.  Hunt,  (Indian  Ter.  1899)  53  S.  W.  Rep.  437; 

Shenandoah  Valley  Nat.  Bank  v.  Bates,  20  W.  Reilly  v.  Mayer,  12  N.  J.  Eq.  55;  Gilliam  v. 

Va.  210.  McCormack,  85  Tenn.  597 

Where  one  creditor,  by  suit  and  compromise        5.  As  Against  Common  Debtor.  —  Adams's  Eo. 

verdict,  rendered  his  judgment  a  lien  upon  a  (5th  Am.  ed.)  272;  Aldrich  v.  Cooper,  8  Ves. 

part  of  the  debtor's  property,  relinquishing  all  Jr.  382;  hi  re  Sauthoff,  7  Biss.  (U.  S.)  167; 

claim  upon  the  rest  as  a  part  of  the  compro-  Ross  v.  Duggan,  5  Colo.  85;  Robeson's  Ap- 

mise,  it  was  held  that  other  creditors  having  a  peal,  117  Pa.  St.  628;  Shimp's  Estate.  197  Pa. 

claim  upon  both  the  property  covered  by  the  St.  128;  Mowry  v.  Davenport.  6  Lea  (Tenn.) 

judgment  and  that  relinquished  must  resort  80. 

first  to  the  property  so  relinquished,  it  being        6.  As  Among  Creditors.  —  1  Story's  Eq.  Jur. 

equally  accessible.    Sims  v.  Albea,  72  Ga.  751.  (13th  ed.),  §  633. 

1.  As  Against  Unpaid  Vendor.  —  Kent  v.  Wil-  7.  Equity  Not  Founded  in  Contract.  —  Aldrich 
Hams,  114  Cal.  537;  Iglehart  v.  Armiger,  1  v.  Cooper,  8  Ves.  Jr.  382;  Lanoy  v.  Athol,  2 
Bland  (Md.)  519.  See  also  Sutherland  v.  Har-  Atk.  444;  Leib  v.  Stribling,  51  Md.  285;  Post 
rison,  86  111.  363;  Ellis  v.  Temple,  4  Coldw.  v.  Mackall,  3  Bland  (Md.)  4S6;  Cheesebrough 
(Tenn.)  315,  94  Am.  Dec.  200.  v.  Millard,  I  Johns.  Ch.  (N.  Y.)  409,  7  Am. 

2.  Aldrich  ^.  Cooper,  8  Ves.  Jr.  382,  2  White  Dec.  494;  Kyner  v.  Kyner,  6  Watts  (Pa.)  221 
&  T.  Lead.  Cas.  (6ih  ed.)  82;  Alston  v.  Mun-  See  also  Tombs  v.  Roch,  2  Coll.  Ch.  Cas.  490. 
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fund  taken  in  good  faith  and  without  notice.  Under  this  view,  the  rule  of 
ratable  contribution  among  subsequent  incumbrancers  is  deemed  more  equita- 
ble, and  is  consequently  applied.1  Likewise,  where  the  paramount  creditor 
has  satisfied  his  claim  out  of  the  doubly  charged  fund  before  the  junior  creditor 
has  taken  any  steps  towards  enforcing  his  equity,  the  latter  cannot  be  subro- 
gated to  the  former's  rights  in  the  other  fund  as  against  a  bona  fide  purchaser 
or  incumbrancer  for  value  who  has  taken  prior  to  the  assertion  of  the  junior 
creditor's  rights.2 

Conflicting  View.  —  There  is  an  opposing  view,  however,  to  the  effect  that  the 
junior  creditor's  right  becomes  fixed  at  the  time  when  the  circumstances  arise 
that  enable  him  to  enforce  it,  and  that  consequently  a  subsequent  incum- 
brancer cannot  prevent  its  exercise.3  Generally,  however,  this  theory  can  be 
applicable  only  when  the  subsequent  party  takes  with  notice  or  is  a  mere  judg- 
ment creditor;  in  other  cases  the  rule  first  stated  is  supported  by  the  weight 
of  authority.4 

b.  In  Respect  to  Subsequent  Purchasers  and  Incumbrancers. — 
Subject  to  the  foregoing  qualifications  it  may  be  stated  as  a  general  rule  that 
the  right  of  the  junior  creditor  as  against  the  common  debtor  is  practically 
absolute,  and  consequently  prevails  against  all  those  claiming  under  the  debtor 
by  lien  or  title  subsequent  in  time.5    Generally,  however,  the  equity  will  not 

McCormack,  85  Tenn.  597.  See  also  Brooks 
v.  Matledge,  roo  Ga.  367. 

2.  No  Subrogation  Against  Bona  Fide  Purchaser 
or  Incumbrancer.  —  Williams  v.  Washington,  1 
Dev.  Eq.  (16  N.  Car.)  137;  Green  v.  Ramage, 
18  Ohio  428,  51  Am.  Dec.  458.  See  also  Turner 
v.  Flinn,  67  Ala.  529;  Baine  v.  Williams,  10 
Smed.  &  M.  (Miss.)  113;  Clowes  v.  Dickenson, 
9  Cow.  (N.  Y.)  403;  Mowry  v.  Davenport,  6  Lea 
(Tenn.)  80;  Warren  v.  Foreman,  19  Wis.  35. 

3.  Contrary  View.  —  Sandford,  V.  C,  in  Hunt 
v.  Townsend,  4  Sandf.  Ch.  (N.  Y.)  510;  Ken- 
nedy, J.,  in  Hastings's  Case,  10  Watts  (Pa.) 
303;  Kennedy,  J.,  in  Cowden's  Estate,  1  Pa. 
St.-  267;  Paxson,  J.,  in  Homing's  Appeal,  90 
Pa.  St.  388;  Orangeburg  Bank  v.  Kohn,  52  S. 
Car.  120  [but  see  the  dissenting  opinion  of  Mc- 
Iver,  C.  J.];  Brannon,  J.,  in  Woods  v.  Doug- 
las, 46  W.  Va.  668.  See  also  Abbott  v.  Powell, 
6  Sawy.  (U.  S.)  91. 

4.  See  Williams  v.  Washington,  1  Dev.  Eq. 
(16  N.  Car.)  137;  Herbert  v.  Mechanics  Bldg., 
etc..  Assoc.,  17  N.  J.  Eq.  497,  90  Am.  Dec. 
601;  Green  v.  Ramage,  18  Ohio  428,  51  Am. 
Dec.  458.  And  see  infra,  this  section,  In  Re- 
sped  to  Subsequent  Purchasers  and  Incum- 
brancers, 

In  Homing's  Appeal,  90  Pa.  St.  388,  il  did 
not  appear  whether  the  third  incumbrancer 
took  with  notice;  and  in  Cowden's  Estate,  I 
Pa.  St.  267,  a  case  involving  the  doctrine  of 
selling  in  the  inverse  order  of  their  alienation 
encumbered  lands  that  had  been  conveyed 
in  parcels,  the  question  of  notice  was  not 
discussed. 

5.  As  Against  Subsequent  Purchasers  and  In- 
cumbrancers. —  The  Olivia  A.  Carrigan,  7  Fed. 
Rep.  507;  Herbert  v.  Mechanics  Bldg.,  etc., 
Assoc.,  17  N.  J.  Eq.  417,  90  Am.  Dec.  601; 
Whittaker  v.  Belvidere  Roller  Mill  Co.,  55  N. 
J.  Eq.  674;  Robeson's  Appeal,  117  Pa.  St.  628; 
Equitable  Morig.  Co.  v.  Kempner,  84  Tex. 
102;  Jones  v.  Phelan,  20  Gratt.  (Va.)  229.  See 
also  Sober  v.  Kemp,  6  Hare  155. 

And  by  a  purchase  of  the  senior  incum- 
brance, the  junior  creditor  does  not  place 
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1.  Effect  of  Subsequent  Conveyances  or  Incum- 
brances—  England.  —  Barnes  v.  Racster,  I  Y. 
&  C.  Ch.  401;  Wellesley  v.  Mornington,  17 
W.  R.  355;  Bugden  v.  Bignold,  2  Y.  &  C.  Ch. 
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Canada.  —  Taylor  v.  Sweney,  12  Can.  L.  T. 
446. 

Alabama.  — Turner  v.  Flinn,  67  Ala.  529. 

Iowa.  —  Richards  v.  Cowles,  105  Iowa  734. 

Mississippi.  —  Terry  v.  Woods,  6  Smed.  & 
M.  (Miss.)  139,  45  Am.  Dec.  274. 

New  Jersey.  —  Reilly  v.  Mayer,  12  N.  J. 
Eq.  55- 

North  Carolina.  — Williams  v.  Washington, 
I  Dev.  Eq.  (16  N.  Car.)  137. 

Ohio. — Green  v.  Ramage,  18  Ohio  428,  51 
Am.  Dec.  458;  Wilson  v.  Otis,  3  Ohio  Cir.  Dec. 
114,  5  Ohio  Cir.  Ct.  228;  In  re  Cincinnati  Con- 
sumers' Brewing  Co.,  9  Ohio  Dec.  519,  6  Ohio 
N.  P.  472.  See  also  Muskingum  Bank  v. 
Carpenter,  7  Ohio  (pt.  i.)  21,  28  Am.  Dec.  616. 

Tennessee. — Gilliam  v.  McCormack,  85  Tenn. 
597;  Mowry  v.  Davenport,  6  Lea  (Tenn.)  80. 
Wisconsin.  —  Warren  v.  Foreman,  19  Wis.  35. 

Thus  it  has  been  held  in  Pennsylvania  that 
while  the  court  may  require  a  bond  and  mort- 
gage creditor  of  a  decedent's  estale  to  resort 
first  to  the  land  conveyed  by  his  mortgage,  if 
no  demand  is  made  for  this  relief  the  creditor 
is  entitled  to  payment  out  of  Ihe  decedent's 
general  estate.  Tubbs's  Estate,  161  Pa.  St. 
252  [distinguishing  Com.  v.  Wilson,  34  Pa.  St. 
63.  and  Penn  Square  Bldg.  Assoc. 's  Appeal, 
81*  Pa.  St.  330]:  Gould's  Estate,  6  W.  N.  C. 
(Pa  )  562;  Fish's  Estale,  16  Phila.  (Pa.)  373,  41 
Leg.  Int.  (Pa.)  263.  See  also  Graff's  Estate, 
139  Pa.  St.  69. 

It  has  even  been  held  that  the  right  of 
marshaling  might  be  defeated  by  a  subse- 
quent incumbrancer  taking  with  notice. 
Barnes  v.  Racster,  1  Y.  &  C.  Ch.  401. 

Ratable  Contribution  Among  Subsequent  Incum- 
brancers. —  Barnes  v.  Racster,  1  Y.  &  C.  Ch. 
401;  Wellesley  v.  Mornington,  17  W.  R.  355; 
Taylor  v.  Swenev,  12  Can.  L.  T.  446;  Logan 
v.  Anderson,  18  B.  Mon.  (Ky.)  114;  Gilliam  v. 
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be  enforced  to  the  prejudice  of  one  having  an  equal  or  superior  right.1 

Subsequent  Purchasers  or  Incumbrancers  with  Actual  or  Record  Notice  of  the  facts  giving 
rise  to  the  equity  have  no  such  superior  standing,  however,  as  to  enable  them 
to  prevent  the  application  of  the  doctrine.*  Thus,  marshaling  cannot  be  pre- 
vented by  a  subsequent  mortgagee  who  takes  pending  a  suit  in  which  it  is 
sought  to  enforce  the  equity,3  or  by  an  assignee  of  the  first  mortgagee,  who 
has  full  notice  of  the  junior  incumbrance  and  of  the  equity  of  its  holder,'1  or 
by  a  grantee  under  a  subsequent  voluntary  and  fraudulent  conveyance  by  the 
mortgagor  of  the  lands  not  embraced  in  the  second  mortgage.5 

In  Canada  it  has  been  held  that  the  record  of  the  paramount  incumbrance  is 
notice  to  subsequent  purchasers  of  part  of  the  property  that  equities  exist  in 
favor  of  intervening  incumbrancers.6 

Subsequent  Judgment  Creditors  whose  judgments  are  liens  upon  the  funds  have 
no  higher  claim  upon  a  court  of  equity  than  that  based  upon  their  own  dili- 
gence. They  do  not  occupy  the  favored  position  of  bona  fide  purchasers  for 
value  and  without  notice,  and  can  acquire  by  their  judgments  no  greater  rights 
than  their  debtor  possessed;  consequently,  as  a  general  rule,  they  cannot  com- 
plain of  the  marshaling  of  liens  superior  to  theirs  in  point  of  time.7 


himself  in  a  less  advantageous  position. 
Equitable  Mortg.  Co.  v.  Kempner,  84 Tex.  102. 

1.  See  infra,  this  title,  Limitations  and  Ex- 
ceptions to  Doctrine — Persons  Against  Whom 
Doctrine  Cannot  Be  Enforced. 

2.  Purchasers  and  Incumbrancers  with  Notice. 
—  Hamilton  v.  Royse,  2  Sch.  &  Lef.  315;  Going 
v.  Farrell,  Beatty  472;  In  re  Lynch,  1  Ir.  R. 
Eq.  396;  Trentman  v.  Eldridge,  98  Ind.  525; 
New  York  L.  Ins.,  etc.,  Co.  v.  Vanderbilt, 
(Supm.  Ct.)  12  Abb.  Pr.  (N.  Y.)  458;  Dunn  v. 
Olney,  14  Pa.  St.  219;  Robeson's  Appeal,  117 
Pa.  St.  628.  See  also  Shimp's  Estate,  197  Pa. 
St.  128 

Subsequent  Assignee  for  Antecedent  Debt.  — 

Marshaling  may  be  had  against  a  subsequent 
assignee  of  the  singly  charged  fund  who  takes 
it  for  an  antecedent  debt  and  thus  is  charge- 
able with  all  equities  enforceable  against  his 
assignor.  Hunt  v.  Townsend,  4  Sandf.  Ch. 
(N.  Y.)  510. 

Vendor's  Lien.  —  One  of  two  joint  purchasers 
of  land  who  has  been  obliged  to  pay  more 
than  his  moiety  of  the  purchase  money  is  en- 
titled to  stand  in  the  place  of  the  vendor  and 
enforce  the  latter's  lien  upon  the  share  of  the 
other  purchaser,  even  as  against  persons  to 
whom  the  latter  has  conveyed  the  share  in 
trust  for  the  benefit  of  creditors,  such  persons 
not  being  purchasers  for  value  without  notice. 
Tompkins' v.  Mitchell,  2  Rand.  (Va.)  428. 

Intervening  Mechanic's  Lien.  —  Where,  be- 
tween the  recording  of  the  first  and  of  the 
second  mortgages  on  two  properties,  A  filed 
mechanic's  liens  on  one  of  the  properties,  he 
was  held  to  be  entitled  to  marshal  as  against 
the  holder  of  the  second  mortgage.  Hamilton 
v.  Schwehr,  34  Md.  107. 

3.  Going  v.  Farrell,  Beatty  472. 

4.  Bergen  Sav.  Bank  v.  Barrows,  30  N.  J. 
Eq.  89. 

5.  Whittakerf.  Belvidere  Roller  Mill  Co.,  55 
N.  J.  Eq.  674.  See  also  Olympic  Theatre 
Case,  2  Browne  (Pa.)  275. 

When  lands  are  encumbered  by  a  mortgage, 
and  part  of  them  are  sold  to  A,  and  then  the 
remainder  of  them  to  B,  subject  to  the  mort- 
gage, B  takes  not  only  subject  to  the  mort- 


gage, but  also  subject  to  A's  right  to  have  the 
part  left  unsold  after  his  own  purchase  first 
applied  towards  payment  of  the  mortgage  debt. 
Powles  v.  Griffith,  37  N.  J.  Eq.  384.  And  see 
further  infra,  this  title.  Inverse  Order  of 
A  lienation. 

6.  Canada  Rule.  —  Bouchers.  Smith,  9  Grant 
Ch.  (U.  C.)  347.  See  also  Trust,  etc.,  Co.  v. 
Shaw,  16  Grant  Ch.  (U.  C.)  446. 

7.  Subsequent  Judgment  Creditors  Cannot  Pre- 
vent Marshaling  —  United  States.  —  The  Olivia 
A.  Carrigan,  7  Fed.  Rep.  507. 

Indiana.  —  Wayne  International  Bldg.,  etc.. 
Assoc.  v.  Moats,  149  Ind.  123. 

New  Jersey.  —  Herbert  v.  Mechanics  Bklg., 
etc.,  Assoc.,  17  N.  J.  Eq.  497,  90  Am.  Dec. 
601;  Phillipsburg  Mut.  Loan,  etc.,  Assoc.  v. 
Hawk,  27  N.  J.  Eq.  355;  Harney  v.  Jersey  City 
First  Nat.  Bank,  52  N.  J.  Eq.  697. 

New  York.  —  Buchan  v.  Sumner,  2  Barb. 
Ch.  (N.  Y.)  165,47  Am.  Dec.  305;  Besley  v. 
Lawrence,  11  Paige  (N.  Y.)  581. 

Ohio.  —  Page  v.  Thomas,  43  Ohio  St.  38,  54 
Am.  Rep.  788;  Jenning  v.  State  Nat.  Bank,  8 
Ohio  Cir.  Dec.  657. 

Pennsylvania.  —  Delaware,  etc..  Canal  Co.'s 
Appeal,  38  Pa.  St.  512;  Ziegler  v.  Long,  2 
Watts  (Pa.)  205;  Ramsey's  Appeal,  2  Watts 
(Pa.)  232,  27  Am.  Dec.  301;  Hastings's  Case, 
10  Watts  (Pa.)  303;  Kendig  v.  Landis,  135  Pa. 
St.  612. 

Tennessee.  —  Jones  v.  Maney,  7  Lea(Tenn.) 
341;  Meek  v.  Thompson,  99  Tenn.  732,  dis- 
tinguishing Gilliam  v.  McCormack,  85  Tenn. 
598. 

West  Virginia.  —  Ball  v.  Setzer,  33  W.  Va. 
444;  Hall  v.  Hyer,  (W.  Va.  1900)  37  S.  E.  Rep. 

594-  %  n 

See  also  2  Pomeroy's  Eq.  Jur.  (2d  ed.),  §§ 
685,  721,  and  see  further  the  title  Judgments 
and  Decrees,  vol.  17,  p.  790  et  sea. 

A  mortgagee  of  a  life  estate  and  of  insur- 
ance policies  obtained  subsequent  judgments 
which,  under  the  statute,  were  a  charge  on  the 
life  estate.  Intervening  incumbrances  existed 
on  the  life  estate  only.  His  first  mortgage 
was  paid  out  of  the  life  estate.  It  was  held 
that,  on  the  principle  of  marshaling,  the  next 
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c.  In  Respect  to  Character  of  Funds.  —  The  application  of  the  doc- 
trine is  in  no  way  affected  by  the  nature  of  the  property  constituting  the 
different  funds.  The  rule  is  enforced  whenever  a  paramount  creditor  can 
resort  to  two  funds  or  securities  to  only  one  of  which  a  junior  creditor  has 
access.1  In  England  a  majority  of  the  cases  arise  in  the  settlement  of  dece- 
dents' estates,  in  contests  between  heirs,  devisees,  and  legatees,  while  in  the 
United  States  the  doctrine  finds  more  frequent  application  in  the  adjustment 
of  liens  and  incumbrances  upon  real  estate  as  between  the  mortgagees,  judg- 
ment creditors,  etc.2  In  Connecticut,  however,  an  exception  to  the  general 
rule  of  marshaling  exists  in  respect  to  mortgages  of  real  estate,  since  by  the 
system  there  in  vogue  a  mortgagee  upon  foreclosure  obtains  not  a  sale  of  the 
property,  but  the  property  itself.  The  subsequent  incumbrancer,  however, 
on  paying  the  mortgage  debt,  becomes  entitled  to  subrogation.3 

d.  IN  RESPECT  TO  LOCATION  OF  FUNDS  —  Properties  in  Different  Jurisdictions. 
—  The  question  of  the  location  of  the  different  properties  or  funds  affected  by 
the  operation  of  the  doctrine  is  of  considerable  importance  in  regard  to  the 
application  of  the  principle  in  a  jurisdiction  where  only  one  of  the  funds  is 
situated.  Even  where  the  fund  bound  alone  by  the  paramount  creditor's  lien 
is  situated  beyond  the  jurisdiction  of  the  court,  the  paramount  creditor  never- 
theless will  ordinarily  be  required  first  to  exhaust  that  security  before  resorting 
to  the  doubly  charged  fund  within  the  jurisdiction,  if  the  proper  parties  are 
before  the  court,  and  if  such  a  cause  will  not  operate  to  delay  him  in  the  col- 
lection of  his  debt  or  prejudice  him  in  any  of  his  rights.4  This  course  will  be 
pursued  when  subrogation  would  not  afford  adequate  relief  to  the  junior 
creditor.5  The  remedy  has  been  refused,  however,  on  the  ground  that  both 
funds  were  not  under  control  of  the  court,6  and  that  it  was  not  shown  that 


incumbrancer  should  be  paid  out  of  the  poli- 
cies, and  that  the  first  mortgagee  could  not 
consolidate  his  securities  and  throw  the  bur- 
den  of  his  subsequent  charges  upon  the  poli- 
cies so  as  to  prevent  this.  Ford  v.  Tynte,  27 
L.  T.  N.  S.  304. 

In  respect  to  rights  of  judgment  creditors  in 
the  settlement  of  decedents'  estates,  see  infra, 
this  title,  Limitations  and  Exceptions  to  Doctrine 
—  Persons  Against  Whom  Doctrine  Cannot  Be 
En forced. 

1.  Character  of  Funds  Immaterial.  —  Ross  v. 
Duggan,  5  Colo.  85;  De  Peyster  v.  Hildreth, 
2  Barb.  Ch.  (N.  Y.)  109.  See  also  Aldrich  v. 
Cooper,  8  Ves.  Jr.  382,  2  White  &  T.  Lead.  Cas. 
(6th  ed.)  82,  per  Lord  Eldon;  Bryant  v. 
Stephens,  58  Ala.  636;  Boone  v.  Clark,  129  111. 
466;  Goss  v.  Lester,  I  Wis.  43.  And  see  infra, 
this  title,  Applications  of  Doctrine. 

Application  of  Insurance  Moneys.  —  Where  a 
first  mortgage  contains  a  provision  for  insur- 
ance and  the  second  mortgage  contains  no 
such  provision,  in  case  of  loss  of  the  property 
the  insurance  money  will  be  applied  upon  the 
first  mortgage  before  resort  is  had  to  the  land. 
Wattengel  v.  Schultz,  (Supm.  Ct.  Spec.  T.)  11 
Misc.  (N.  Y.)  165.  See  also  Goldie,  etc.,  Co.  v. 
Hamilton  Bank,  19  Can.  L.  T.  389. 

Mortgage  of  Insurance  Policy.  —  For  cases  of 
marshaling  between  the  estate  of  the  insured 
person  and  the  insurance  company,  where  the 
policy  has  been  mortgaged  and  the  insured 
person  commits  suicide,  see  Solicitors',  etc., 
L.  Assur.  Soc.  v.  Lamb,  2  De  G.  J.  &  S.  251; 
City  Bank  v.  Sovereign  L.  Assur.  Co.,  50  L. 
T.  N.  S.  565. 

2.  See  the  cases  cited  supra,  this  title.  Defi- 
nition and  General  Consideration ,  and  infra, 
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Applications  of  Doctrine;  Inverse  Order  of 
Alienation.  See  also  the  title  Marshaling 
Decedents'  Estates,  post. 

3.  Exception  in  Connecticut  as  to  Mortgages.  — 
Mix  v.  Hotchkiss,  14  Conn.  32. 

4.  Paramount  Creditor  Required  to  Resort  to 
Property  Outside  Jurisdiction  —  England.  — 
Wright  v.  Nutt,  1  H.  Bl.  136,  3  Bro.  C.  C.  326. 
Compare  Harrison  v.  Harrison,  L.  R.  8  Ch.  342. 

Louisiana.  —  Willey  v.  St.  Charles  Hotel  Co., 
52  La.  Ann.  1581. 

Alew  York.  —  Hayes  v.  Ward,  4  Johns.  Ch. 
(N.  Y.)i23,  8  Am.  Dec.  554:  York,  etc.,  Steam 
Boat  Ferry  Co.  v.  Jersey  Co.,  Hopk.  (N.  Y.) 
460. 

At  Law.  —  The  remedy  has  been  refused 
under  similar  circumstances  in  an  action  at 
law.    Folliott  7'.  Ogden,  I  H.  Bl.  123. 

In  Pennsylvania  it  has  been  held  that  a  judg- 
ment entered  in  two  counties  will  not  be  en- 
forced to  the  prejudice  of  a  subsequent  judg- 
ment creditor  whose  judgment  is  a  lien  in 
only  one  county.  McDewiit's  Appeal,  70  Pa. 
St.  373.  See  also  McGinniss's  Appeal,  16  Pa. 
St.  445;  Miller  v.  Jacobs,  3  Watts  (Pa.)  477,  5 
Watts  (Pa.)  208. 

5.  When  Subroeation  Would  Not  Be  Adequate. 
—  Hayes  v.  Ward,  4  Johns.  Ch.  (N.  Y.)  123,  8 
Am.  Dec.  554.  Compare  Wright  v.  Simpson,  6 
Ves.  Jr.  714. 

6.  Shedd  v.  Brattleboro  Bank,  32  Vt.  709, 
though  the  court  did  not  go  so  far  as  to  lay 
down  the  rule  that  in  no  case  would  the  para- 
mount creditor  be  compelled  to  resort  to  a 
fund  without  the  state. 

In  Mowry  v.  Davenoort,  6  Lea  (Tenn.)  80, 
the  question  was  left  undecided,  though  the 
court  seemed  inclined  towards  the  opinio')  that 
!  Volume  XIX. 


Methods  of 


MARSHALING  ASSETS. 


Enforcing  Doctrine. 


such  a  course  would  not  operate  to  prejudice  the  paramount  creditor's  rights;  1 
and  also  on  the  ground  that  both  funds  were  not  equally  accessible  to  the 
creditor.2 

II.  Methods  of  Enforcing  Doctrine  —  1.  In  General,  —  The  doctrine  of 
marshaling,  being  in  general  a  matter  of  equitable  cognizance,  is  enforced  by 
the  appropriate  remedies  usually  available  to  a  claimant  in  a  court  of  equity. 
It  is  not  ordinarily  enforceable  in  proceedings  in  a  court  of  law,3  except  in 
those  cases  where  an  equitable  defense  is  permitted,4  and  in  those  jurisdictions 
where  the  distinctions  between  courts  of  law  and  courts  of  equity  do  not 
obtain.5  The  equity  is  said,  however,  never  to  be  administered  ex  officio  or 
at  the  instance  of  the  debtor,0  and  the  doctrine  will  not  be  applied  in  courts 
of  equity  when  the  complainant  has  a  complete  and  adequate  remedy  at  law.7 

2.  Injunction  —  a.  In  General.  —  If  the  senior  creditor  will  not  thereby 
be  unreasonably  delayed  or  inconvenienced,  or  prevented  from  obtaining  full 
payment  of  his  debt,  he  may  be  restrained  by  injunction  from  proceeding 
against  the  doubly  charged  security.8  It  must  appear,  however,  that  the 
senior  creditor  will  not  be  delayed  or  prejudiced  in  any  of  his  rights  and  reme- 
dies by  reason  of  the  relief  sought  ;  otherwise  the  junior  creditor  can  have 
only  subrogation  after  the  satisfaction  of  the  senior's  claim.*  The  remedy  by 
injunction  is  seldom  resorted  to  except  in  cases  of  moral  or  legal  fraud  or 


the  dominant  creditor  should  not  be  remitted 
to  a  remedy  against  property  beyond  the  juris- 
diction. 

In  Maryland  the  court  has  refused  to  restrict 
the  paramount  creditor  in  his  election  of 
securities  where  one  of  the  funds  available  to 
him  was  situated  outside  the  slate,  that  fact 
alone  being  deemed  sufficient  ground  for  denial 
of  relief.  Post  v.  Mackall,  3  Bland  (Md.)  486; 
Morton  v.  Grafflin,  68  Md.  545. 

A  distinction  has  been  drawn  between  the 
rights  of  a  surely  in  this  respect  and  the  rights 
of  a  junior  lienor,  the  surety's  right  to  compel 
his  principal  to  resort  to  property  beyond  the 
jurisdiction  being  considered  as  an  equitable 
consequence  of  the  nature  of  the  contract  by 
which  the  principal  and  surety  are  bound. 
Post  v.  Mackall,  3  Bland  (Md.)  516. 

For  a  Full  Discussion  of  the  rights  of  credit- 
ors in  a  debtor's  property  situated  in  foreign 
jurisdictions,  see  the  title  Private  Interna- 
tional Law. 

1.  Farwell  v.  Bigelow,  112  Mich.  285. 

2.  Wright  v.  Simpson,  6  Ves.  Jr.  714;  Den- 
ham  v.  Williams,  39  Ga.  312;  Calloway  v. 
People's  Bank,  54  Ga.  572. 

3.  Rule  Not  Enforceable  in  Action  at  Law.  — 
Folliott  v.  Ogden,  1  H.  Bl.  123;  Clonts  v. 
Ritch,  12  Fla.  635,  95  Am.  Dec.  345;  Hunter 
v.  Whitfield,  89  III.  229;  Cornish  v.  Willson,  6 
Gill  (Md.)  299;  Hunt  v.  Shackleford,  55  Miss. 
94;  Barlow  v.  Brittain,  70  Miss.  427.  See  also 
Lupton  v.  Cutter,  8  Pick.  (Mass.)  298. 

4.  Rule  Enforceable  'as  Equitable  Defense  at 
La-T.  —  Hunt  v.  Shackleford,  55  Miss.  94;  Bar- 
low v.  Brittain,  70  Miss.  427.  See  also  Black 
v.  Robinson,  61  Miss.  54;  Johnson  v.  Moyse, 
(Miss.  1893)  12  So.  Rep.  483;  Cain  v.  Moyse, 
71  Miss.  653.  And  see  generally  the  title 
Equitable  Defenses,  7  Encyc.  of  Pl.  and 
Pr.  799. 

5.  In  Louisiana  there  is  no  express  law  gov- 
erning the  application  of  the  doctrine,  but  the 
couris  of  that  state,  being  courts  of  equity  as 
well  as  of  law,  recognize  and  apply  the  prin- 


ciple. Willey  v.  St.  Charles  Hotel  Co.,  52  La. 
Ann.  1 581. 

"  Case  Stated."  —  In  Pennsylvania  the  doctrine 
of  marshaling  may  be  enforced  in  proceedings 
at  law  as  by  judgment  on  a  case  stated.  Dunn 
v.  Olney,  14  Pa.  St.  219.  See  also  Hallman  v. 
Hallman,  124  Pa.  St.  347. 

Controlling  Executions.  —  The  result  sought 
may  be  reached  by  controlling  the  order  of  the 
executions.  Clowes  v.  Dickenson,  9  Cow.  (N. 
Y.)  403;  Smith  v.  Page,  15  Johns.  (N.  Y.)  395; 
Arna's  Appeal,  65  Pa.  St.  72;  Milligan's  Ap- 
peal, 104  Pa,  St.  503.  See  also  Mevey's  Ap- 
peal, 4  Pa.  St.  80;  Martin's  Appeal,  97  Pa.  St. 
85;  Phelps's  Appeal,  98  Pa.  St.  546;  Pratt  v. 
Waterhouse,  158  Pa.  St.  45. 

6.  Rule  Not  Enforced  Ex  Officio  or  at  Instance 
of  Debtor.  —  Watkins  v.  Wotthington,  2  Bland 
(Md.)  509.  See  also  infra,  this  title,  Limita- 
tions and  Exceptions  to  Doctrine  —  Persons  Who 
Cannot  Enforce  Doctrine. 

7.  Doctrine  Not  Applicable  When  Remedy  at 
Law  Sufficient.  —  Kirksey  v.  Stewart,  38  Ala. 
692;  Doyle  v.  Murphy,  22  111.  502,  74  Am. 
Dec.  165. 

8.  Paramount  Creditor  May  Be  Enjoined.  — 

Howell  v.  Duke,  40  Ark.  102;  Edwards  v. 
Applegate,  70  Ind.  325;  Bacon  v.  Devinney, 
55  N.  J.  Eq.  449;  Hamburg  Bank  v.  Howard, 
1  Strobh.  Eq.  (S.  Car.)  173.  See  also  Orr  v. 
Blackwell,  93  Ala.  212;  Hill  v.  Crowley,  55 
Ark.  450;  Hajes  v.  Ward,  4  Johns.  Ch.  (N. 
Y.)  123,  8  Am.  Dec.  554. 

9.  Injunction  Not  Granted  to  Paramount  Cred- 
itor's Prejudice.  —  Watkins  v.  VVorthington,  2 
Bland  (Md.)  509;   Hudkins  v.  Ward,  30  W. 

.  Va.  204,  8  Am.  St.  Rep.  22.  See  also  General 
Ins.  Co.  v.  U.  S.  Insurance  Co.,  10  Md.  517, 
69  Am.  Dec.  174;  Evertson  v.  Booth,  19  Johns. 
(N.  Y  )  486;  Bloomingdale  v.  Barnard,  7  Hun 
(N.  Y.)  459.  And  see  infra,  this  section, 
Subrogation  ;  infra,  this  title,  Rights  and  Liabili- 
ties of  Paramount  Creditor  —  Burden  of  Proof ; 
Limitations  and  Exceptions  to  Doctrine  —  Per- 
sons Against  Whom  Doctrine  Cannot  Be  Enforced. 
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t  mere  caprice  on  the  part  of  the  senior  creditor,  subrogation  being  considered 
amply  sufficient  to  attain  the  ends  of  justice.1 

b.  Staying  Waste.  —  In  certain  cases  a  junior  creditor  may  protect  his 
rights  in  the  singly  charged  fund  by  preventing  the  destruction  or  waste  of 
the  other  fund  by  third  persons.  Thus  a  purchaser  of  part  of  mortgaged 
lands  may  enjoin  the  commission  of  waste  upon  the  parts  unsold.* 

3.  Subrogation.  —  By  the  decree  of  subrogation  the  benefit  of  another 
security  is  afforded  to  the  junior  creditor  in  place  of  the  one  taken  by  the 
senior  creditor.  If  the  former  pays  the  debt  due  to  the  latter  he  thereupon 
becomes  entitled  to  all  the  latter's  rights  against  the  singly  charged  fund.3 

4.  Distribution.  —  When  the  proceeds  of  the  funds  have  been  paid  into 
court  the  question  of  remedies  naturally  becomes  of  small  importance,  and  the 
money  will  be  distributed  among  the  opposing  claimants  according  to  equity.4 

5.  Foreclosure.  —  Where  mortgages  are  involved  marshaling  is  often  effected 
through  the  proceedings  and  decree  in  foreclosure.5 

III.  Eights  and  Liabilities  of  Paramount  Creditor  —  1.  Eights  of  Para- 
mount Creditor  —  a.  To  Full  and  Prompt  Payment  and  All  Available 
LEGAL  REMEDIES.  —  The  principle  of  marshaling,  inasmuch  as  it  is  based 
upon  the  necessity  for  equal  rights  between  the  parties,  will  not  be  enforced 
to  the  prejudice  of  the  paramount  creditor.  He  must  not  be  unreasonably 
delayed  in  the  collection  of  his  debt,  or  inequitabl}'  deprived  of  any  of  his 
legal  remedies.  He  is  entitled  in  any  event  to  full  and  prompt  payment,  and 
equity  will  not  deprive  him  of  his  right  at  the  instance  of  another  creditor 
less  fortunately  situated.  Consequently  he  will  not  be  restrained  from  pro- 
ceeding against  either  fund  unless  it  appears  that  the  other  is  amply  sufficient 
for  his  debt,  and  he  must  receive  full  payment  before  the  junior  creditor  can 
demand  subrogation.6    Thus,  where  the  paramount  creditor's  right  to  both 


1.  In  Absence  of  Fraud  or  Caprice,  Subrogation 
Sufficient.  —  Bispham's  Eq.  (3d  ed.),  §  341; 
Brinkerhoff  v.  Marvin.  5  Johns.  Ch.  (N.  Y.) 
320;  Herriman  v.  Skillman,  33  Barb.  (N.  Y.) 
378;  Jones  v.  Zollicoffer,  2  Hawks  (g  N.  Car.) 
623,  11  Am.  Dec.  795;  Dickson  v.  Back,  32  Ore- 
gon 217.  See  also  Cheesebrough  v.  Millard,  1 
Johns.  Ch.  (N.  Y.)  409,  7  Am.  Dec.  494. 

Offer  to  Assign  Security.  —  When  the  para- 
mount creditor  offers  to  assign  his  security  to 
the  junior  creditor  upon  payment  by  the  latter 
of  the  former's  claim,  he  will  not  be  delayed 
by  injunction.  Woolcocks  v.  Hart,  1  Paige 
(N.  Y.)  185. 

2.  Injunction  to  Stay  Waste.  —  Johnson  v. 
White,  11  Barb.  (N.  Y.)  194. 

3.  Subrogation  —  England. — Fell  v.  Brown, 
2  Bro.  C.  C.  276. 

United  States.  —  Alston  v.  Munford,  1  Brock, 
(U.  S.)  266;  U.  S.  Bank  v.  Peter,  13  Pet.  (U. 
S.)  125;  Lidderdale  v.  Robinson,  2  Brock.  (U. 
S.)  159,  per  Marshall,  C.  J. 

Colorado.  —  Ross  v.  Duggan,  5  Colo.  85. 

Iowa.  —  See  Gilbert  v.  Gilbert,  39  Iowa  657. 

Nebraska.  —  Renard  v.  Brown,  7  Neb.  449. 

New  York.  — Cole  v.  Malcolm,  66  N.  Y.  363; 
Frost  v.  Yonkers  Sav.  Bank,  70  N.  Y.  553,  26 
Am.  Rep.  627;  Dings  v.  Parshall,  7  Hun  (N.  # 
Y.)  522;  Pardee  v.  Van  Anken,  3  Barb.  (N.  Y.) 
537;  Burnet  v.  Denniston,  5  Johns.  Ch.  (N. 
Y.)35;  Hunt  v.  Townsend,  4  Sandf.  Ch.  (N.  Y.) 
510. 

Pennsylvania.  —  Neff's  Appeal,  9  W.  &  S. 
(Pa  )  36. 

West  Virginia.  —  Hudkins  v.  Ward,  30  W. 
Va.  204,  8  Am.  St.  Rep.  22. 
See  generally  the  title  Subrogation. 


4.  Distribution  of  Funds  in  Court. —  Anger's 
Succession,  36  La.  Ann.  252;  Thomas  v.  Mo- 
ravia Foundry,  etc.,  Co.,  43  Hun  (N.  Y.)  487; 
Kramer's  Appeal,  37  Pa.  St.  71;  Robeson's 
Appeal,  117  Pa.  St.  628-  Hastings's  Case,  10 
Walts  (Pa.)  303;  Gotzian  v.  Shakman,  89  Wis. 
52,  46  Am.  St.  Rep.  820. 

6.  Foreclosure.  —  See  Hanford  v.  Robertson, 
47  Mich.  100;  Slack  v.  Emery,  30  N.  J.  Eq. 
458.  See  also  Houston  v.  Houston,  67  Ind. 
276;  Bernhardt  v.  Lymburner,  85  N.  Y.  172. 
See  further  infra,  this  title.  Inverse  Ordei  of 
Alienation.  And  see  the  title  Foreclosure  of 
Mortgages,  9  Encyc.  of  Pl.  and  Pr.  417  et  seg. 

6.  Marshaling  Not  Enforced  to  Injury  of  Para- 
mount Creditor  —  England.  —  Webb  v.  Smith, 
30  Ch.  D.  192. 

United  States.  —  The  Adolph,  7  Fed.  Rep. 
501;  Alston  v.  Munford,  1  Brock.  (U.  S.) 
266. 

California.  —  McFarland,  J.,  in  Kent  v.  Wil- 
liams, 114  Cal.  537. 

Georgia.  —  Behn  v.  Young,  21  Ga.  207; 
Vance  v.  Roberts,  86  Ga.  457. 

Illinois.  —  U.  S.  v.  Duncan,  12  111.  523;  Mor- 
rison v.  Kurtz,  15  111.  193;  Sweet  v.  Redhead, 
76  111.  374;  Levy  v.  Chicago  Nat.  Bank,  158 
111.  88;  Friedlander  v.  Fenton,  180  111.  312. 

Iowa.  —  Clarke  v.  Bancroft,  13  Iowa  320; 
Wolf  v.  Smith,  36  Iowa  454. 

Kentucky.  —  Logan  v.  Anderson, -18  B.  Mon. 
(Ky.)  114;  Hibler  v.  Davis,  13  Bush  (Ky.)  20. 

Maryland.  —  General  Ins.  Co.  v.  U.  S.  In- 
surance Co.,  10  Md.  517,  69  Am.  Dec.  174; 
Watkins  v.  Worthington,  2  Bland  (Md.)  509; 
Bland,  C,  in  Post  v.  Mackall,  3  Bland  (Md.) 
486. 
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funds  is  not  clear  and  undisputed  and  the  remedies  available  for  reaching  and 
applying  the  funds  are  not  reasonably  prompt  and  efficient,  he  will  not  be 
hindered  in  his  election  of  securities;1  and  likewise  the  paramount  creditor 
will  not  be  compelled  to  collect  his  debt  from  the  singly  charged  fund  where 
such  fund  is  of  uncertain  value,  and  long  delay  will  necessarily  ensue 
in  converting  it  into  money,2  or  where  that  fund  consists  of  property  in 
the  possession  of  third  persons  who  claim  title  thereto,  while  the  doubly 
charged  fund  is  money  in  court.3  Neither  will  he  be  confined  to  a  fund  of 
such  a  character  that  he  is  unwilling  to  accept  the  hazard  of  obtaining  pay- 
ment therefrom.4  And  in  fine  the  paramount  creditor  will  not  be  confined  to 
the  singly  charged  security  where  its  value  is  dubious  or  can  be  realized  only 
by  litigation.5 

Qualification  of  Rule.  —  Since  there  is  more  or  less  delay,  however,  in  all  legal 
proceedings,  some  unusual  delay  must  be  anticipated  in  order  that  the  para- 
mount creditor  may  be  left  to  his  free  election  between  the  funds.6 

b.  BURDEN  OF  PROOF  —  General  Rule.  —  Since  marshaling  will  not  be 
enforced  to  the  prejudice  of  the  paramount  creditor,  it  follows  as  a  natural 
consequence  that  the  junior  creditor  seeking  to  obtain  the  benefits  of  marshal- 
ing by  confining  the  paramount  creditor  to  the  singly  charged  fund  must  show 
that  such  fund  affords  a  sure  and  adequate  means  of  satisfying  the  debt,  and 
that  in  resorting  thereto  the  paramount  creditor  will  not  be  unreasonably 
delayed  or  injured  in  any  of  his  rights  or  deprived  of  any  part  of  his  debt. 


Michigan.  —  Detroit  Sav.  Bank  v.  Truesdail, 
38  Mich.  430. 

Mississippi.  —  Briggs  v.  Planters'  Bank,  1 
Freem.  (Miss.)  574. 

New  Jersey.  —  Van  Mater  v.  Ely,  12  N.  J. 
Eq.  271;  New  Jersey  Midland  R.  Co.  v. 
Wortendyke,  27  N.  J.  Eq.  658;  Bell  v.  Flem 
ing,  12  N.  J.  Eq.  13. 

New  York. — Jenkins  v.  Smith,  (Supm.  Ct. 
Spec.  T.)  21  Misc.  (N.  Y.)  750;  Day  v.  Strong, 
29  Hun  (N.  Y.)  505;  Cowdrey  v.  Carpenter,  1 
Abb.  App.  Dec.  (N.  Y.)  449;  Jervis  v.  Smith, 
(Buffalo  Super.  Ct.)  7  Abb.  Pr.  N.  S.  (N.  Y.) 
217;  Strong  v.  Skinner,  4  Barb.  (N.  Y.)  559; 
Herriman  v.  Skillman,  33  Barb.  (N.  Y.)  378; 
Brinkerhoff  v.  Marvin,  5  Johns.  Ch.  (N.  Y.) 
320;  Evertson  v.  Booth,  19  Johns.  (N.  Y.)  486; 
Cheesebrough  v.  Millard,  I  Johns.  Ch.  (N.  Y.) 
409,  7  Am.  Dec.  494;  James  v.  Hubbard,  r 
Paige  (N.  Y.)228;  Westervell  v.  Haff,  2  Sandf. 
Ch.  (N.  Y.)  98. 

North  Carolina.  —  Knight  v.  Rountree,  99 
N.  Car.  3?g. 

Ohio. — Atlas  Nat.  Bank  v.  Rheinstrom,  6 
Ohio  Dec.  215,  4  Ohio  N.  P.  15. 

Pennsylvania.  —  Hoover  v.  Epler,  52  Pa.  St. 
522;  Forest  Oil  Co.'s  Appeal,  118  Pa.  St.  138; 
Graff's  Estate,  139  Pa.  St.  69;  Solon  v.  Gunther, 
8  Pa.  Super.  Ct.  319;  Kyner  v.  Kyner,  6  Watts 
(Pa.)  221;  State  Bank  v.  Potius,  10  Watts  (Pa.) 
148;  Bruner's  Appeal,  7  W.  &  S.  (Pa.)  269; 
Tubbs's  Estate,  161  Pa.  St.  252. 

South  Carolina.  —  Walker  v.  Covar,  2  S. 
Car.  16. 

Tennessee. — Gilliam  v.  McCormack,  85  Tenn. 
597  Harlan  v.  Sweeny,  1  Lea  (Tenn.)  682; 
Mowry  v.  Davenport.  6  Lea  (Tenn.)  80. 

Texas.  —  Block  v.  Latham,  63  Tex.  414; 
Wilkes  v.  Adler,  68  Tex.  690:  Avery  v.  Pop- 
per, (Tex.  Civ.  App.  1898)  45  S.  W.  Rep.  951. 

Virginia.  —  Withers  v.  Carter,  4  Gratt.  (Va.) 
407,  50  Am.  Dec.  78;  Jones  v.  Phelan,  20 
Grail.  (Va.)  229. 


West  Virginia.  —  Shenandoah  Valley  Nat. 
Bank  v.  Bates,  20  W.  Va.  210. 

This  rule  applies  whether  one  of  the  funds 
has  been  realized  or  still  remains  a  mere 
security.  Logan  v.  Anderson,  18  B.  Mon. 
(Ky.)  114. 

1.  When  Paramount  Creditor  Not  Restricted.  — 

Wright  v.  Sim  pson,  6  Ves  Jr.  714 ;  The  Adolph, 
7  Fed.  Rep.  501;  Kidder  v.  Page,  48  N.  H. 
380;  Block  v.  Latham,  63  Tex.  414. 

2.  Friedlander  v.  Fenton,  180  111.  312;  Neff's 
Appeal,  9  W.  &  S.  (Pa.)  36. 

3.  Behn  v.  Young,  21  Ga.  207.  See  also 
Block  v.  Latham,  63  Tex.  414. 

4.  Wolf  v.  Smith,  36  Iowa  454;  Evertson  v. 
Booth,  19  Johns.  (N.  Y.)  486. 

5.  The  Adolph,  7  Fed.  Rep.  501;  Wolf  v. 
Smith,  36  Iowa  454;  Walker  v.  Covar,  2  S. 
Car.  16;  Block  v.  Latham,  63  Tex.  414. 

Where  a  first  mortgage  has  been  foreclosed, 
and  application  is  made  by  a  second  mort- 
gagee for  surplus  moneys  arising  therefrom, 
he  will  not  be  compelled  to  release  his  lien 
at  the  instance  of  subsequent  mortgagees, 
without  payment,  and  merely  upon  proof  that 
his  mortgage  covers  other  property  that  is 
amply  sufficient  for  the  debt.  Quackenbush  v. 
O'Hare,  129  N.  Y.  485. 

6.  Thus,  where  the  singly  charged  fund 
consists  of  money  deposited  in  court,  equity 
will  not  deny  relief  to  the  junior  creditor  on 
the  ground  that  the  senior  creditor  will  be  de- 
layed by  resorting  to  such  a  fund.  Gotziam 
v.  Shakman,  89  Wis.  52,  46  Am.  St.  Rep. 
820. 

And  the  limitation  upon  the  general  rule 
is  held  not  to  apply  where  the  preference 
claimed  for  one  of  the  funds  arises  out  of  a 
rule  of  equity,  or  depends  upon  a  statutory 
di5criminalion  between  creditors.  German 
Security  Bank  v.  Jefferson,  to  Bush  (Ky.)  326; 
Northern  Bank  v.  Keuer,  2  Duv.  (Ky.)  169; 
Hibler  v.  Davis,  13  Bush  (Ky.)  20. 
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In  short,  the  junior  lienor  must  show  affirmatively  that  it  would  be  equitable 
in  relation  to  all  parties  concerned  to  afford  to  him  relief  of  this  character.1 

Qualification  of  Rule.  —  It  is  not  necessary,  however,  for  the  junior  creditor  to 
show  that  in  taking  his  security  he  relied  upon  his  equitable  right  to  marshal, 
or  that  he  even  knew  that  the  senior  creditor  had  other  security  than  the 
doubly  charged  fund.2 

c.  To  Notice  of  Junior  Creditor's  Claim  — (i)  In  General.  —  The 
prior  incumbrancer  is  entitled  to  notice  of  the  existence  of  the  junior  incum- 
brancer's claim  and  of  the  latter's  intention  to  enforce  it  in  compliance  with 
the  principles  of  marshaling.  Until  he  has  such  notice,  he  will  not  be  preju- 
diced by  any  of  his  acts  made  bona  fide  in  relation  to  his  security,  even  though 
the  junior  incumbrancer  be  injured  thereby. a 

in  Canada  the  rule  is  apparently  the  same,  and  a  paramount  incumbrancer 
is  not  bound  to  keep  all  his  securities  intact  unless  he  has  notice  from  the 
junior  lienor.4 

(2)  Nature  and  Sufficiency  of  Notice.  —  In  deciding  what  will  constitute 
sufficient  notice  in  this  respect  the  cases  are  not  uniform.  It  may  be  safely 
said,  however,  that  in  order  to  affect  the  rights  of  the  paramount  creditor, 
either  actual  notice  must  be  given  to  him  by  the  junior  creditor5  or  such  cir- 
cumstances must  exist  as  to  make  it  his  duty  to  inquire  as  to  the  junior  cred- 
itor's position.6  It  has  been  held,  however,  that  in  any  event  the  knowledge 
must  be  so  clearly  brought  home  to  the  senior  incumbrancer  as  to  show  an 
intentional  disregard  by  him  of  the  junior  creditor's  rights.7 

Notice  of  Mere  Existence  of  Lien.  —  It  has  been  held  that  the  paramount  incum- 


f.  Onus  Probandi  upon  Junior  Lienor  —  Eng- 
land.— Holditch  v.  Mist,  1  P.  Wms.  695; 
Wright  v.  Simpson.  6  Ves.  Jr.  714. 

United  States.  —  U.  S.  v.  Mott,  I  Paine  (U. 
S.)  188. 

Alabama.  -*  Coker  v.  Shropshire,  59  Ala.  542. 

Iowa.  —  High  v.  Brown,  46  Iowa  259. 

Maryland.  —  General  Ins.  Co.  v.  U.  S.  In- 
surance Co.,  10  Md.  517,  69  Am.  Dec.  I74; 
Watkins  v.  Worthinglon,  2  Bland  (Md.)  509. 

Michigan.  —  See  Farwell  v.  Bigelow,  it2 
Mich.  285. 

Minnesota.  —  Rogers  r  Holyoke,  14  Minn. 
220. 

New  York. — Woolcocks  z\  Hart,  I  Paige 
(N.  Y.)  185;  Reynolds  v.  Tooker,  18  Wend. 
(N.  Y.)  59T. 

Pennsylvania.  —  Graff's  Estate,  139  Pa.  St. 
75;  Shimp's  Estate,  197  Pa.  St.  128. 

2.  Rule  Qualified.  —  Sherron  v.  Acton,  (N.  J. 
1890)  18  Atl.  Rep.  978. 

3.  Paramount  Creditor  Entitled  to  Notice  — 
England.  —  Greswold  v.  Marshan,  Ch.  Cas. 
(pt.  ii.)  170. 

United  States.  —  M'Lean  v.  Lafayette  Bank, 
4  McLean  (U.  S.)  430,  16  Fed.  Cas.  No.  8,889, 
affirmed  13  How.  (U.  S.)  151. 

Colorado.  —  Ross  v.  Duggan,  5  Colo.  85. 

Illinois.  —  Matteson  v.  Thomas,  41  111.  no; 
Iglehart  v.  Crane,  42  111.  261. 

Iowa.  —  Clarke  w.  Bancroft,  13  Iowa  320. 

Massachusetts. — George  v.  Wood,  9  Allen 
(Mass.)  80,  85  Am.  Dec.  741. 

Michigan. — James  v.  Brown,  11  Mich.  25. 

Nebraska.  ■ — Lausman  v.  Drahos,  8  Neb.  457; 
Ocobock  v.  Baker,  52  Neb.  447. 

New  Jersey.  —  Hoy  ».  Bramhall,  ig  N.  J.  Eq. 
74;  Blair  v.  Ward,  10  N.  J.  Eq.  irg. 

Neto  York.  —  Kendall  v.  Niebuhr,  (N.  Y. 
Super.  Ct.  Spec.  T.)  58  How.  Pr.  (N.  Y.)  156. 


Pennsylvania.  —  Homing's  Appeal,  90  Pa. 
St.  388;  Uniontown  Bldg.,  etc.,  Assoc. 's  Ap- 
peal, 92  Pa  St.  200;  Mcllvain  v.  Mutual 
Assur.  Co.,  93  Pa.  St.  30;  Quakertown  Bldg., 
etc.,  Assoc.  v.  Server,  11  Phila.  (Pa.)  532,  33 
Leg.  Int.  (Pa.)  360;  Taylor  p.  Maris,  5  Rawle 
(Pa.)  51;  Hart  v.  Anderson,  198  Pa.  St. 
558. 

Wisconsin.  —  Deuster  v.  McCamus,  14  Wis. 
307- 

In  Terry  v.  Woods,  6  Smed.  &  M.  (Miss.) 
139,  45  Am.  Dec.  274,  it  was  decided  that  in 
general  a  creditor  having  two  securities  for 
his  debt  might  release  either  without  thereby- 
impairing  his  right  to  the  other;  that  if  one  of 
the  securities  was  subject  to  the  lien  of  an- 
other creditor  the  latter  might  marshal,  but 
that  if  proceedings  to  marshal  were  not  taken, 
the  paramount  creditor  would  not  be  deprived 
of  his  rights  against  the  doubly  charged 
security  merely  because  he  had  not  resorted 
to  the  other.  See  also  Lausman  v.  Drahos,  8 
Neb.  457.  And  see  infra,  this  section,  Liabili- 
ties of  Paramount  Creditor. 

4.  Canada.  —  Trust,  etc.,  Co.  *.  Shaw,  16 
Grant  Ch.  (U.  C.)  446. 

5.  Actual  Notice.  —  M'Lean  v.  Lafayette 
Bank,  4  McLean  (U.  S.)  430,  16  Fed.  Cas.  No. 
8,889,  "firmed  13  How.  (U.  S.)  151;  Iglehart 
v.  Crane,  42  111.  261;  Matteson  if.  Thomas,  41 
III.  no;  Blair  v.  Ward,  10  N.  J.  Eq.  119; 
Ward  v.  Hague,  25  N.  J.  Eq.  397;  Stuvvesant 
P.  Hone,  1  Sandf.  Ch.  (N.  Y.)  419;  Mclh-aine 
{'.  Mutual  Assur.  Co.,  93  Pa.  St.  30;  Hart  v. 
Anderson,  198  Pa.  St.  55S. 

6.  Putting  on  Inquiry  Sufficient.  —  Guion  v. 
Knapp,  6  Paige  (N.  \\)  35,  29  Am.  Dec.  741. 
See  also  Cogswell  v.  Stout,  32  N.  ].  Eq.  240. 

1.  Knowledge  Must  Be  Clearly  Brought  Home  to 
Senior  Creditor.  —  James  v.  Brown,  11  Mich. 25. 
1366  Volume  XIX. 


Bights  and  Liabilities 


MARSHA  LING  A  SSE  TS. 


of  Paramount  Creditor. 


brancer's  mere  knowledge  of  the  existence  of  the  junior  lien  is  not  sufficient 
to  charge  him.1 

Mere  Change  of  Possession  of  mortgaged  premises,  it  has  been  held,  does  not 
constitute  sufficient  notice.* 

Notice  by  Institution  of  Suit.  —  The  institution  of  a  suit  in  chancery  affords  con- 
structive notice  of  its  pendency,3  but  only  as  against  persons  who  have 
acquired  pendente  lite,  under  the  defendant,  some  title  or  interest  in  the  prop- 
erty involved.4 

Notice  by  Record.  —  Notice  under  the  recording  acts  is  not  retrospective,  and 
does  not  affect  present  vested  rights.  Consequently,  as  a  general  rule,  the 
recording  of  a  subsequent  deed  or  incumbrance  is  not  notice  of  its  existence 
to  a  prior  purchaser  or  incumbrancer.5 

Where  Prior  Incumbrancer  Subsequently  Takes  Deed  or  Mortgage.  —  An  exception  to 
the  foregoing  rule  seems  to  be  established,  however,  in  that  if  the  first  mort- 
gagee in  taking  a  deed  or  another  mortgage  upon  part  of  the  same  premises, 
after  the  recording  of  the  subsequent  incumbrance,  is  driven  to  the  record, 
notice  of  the  incumbrance  so  recorded  will  be  presumed,  since  as  to  that 
incumbrance  he  is  a  subsequent  purchaser  or  lienor,  and  is  bound  by  the 
notice  which  the  record  affords  at  the  time.6 

2.  Liabilities  of  Paramount  Creditor  —  a.  For  Release  of  Security 
with  Notice  of  Junior  Incumbrance.  — The  junior  creditor  having  the 
right  under  the  doctrine  of  marshaling  to  obtain  directly  or  indirectly  the 
benefit  of  a  security  upon  which  the  senior  creditor  has  alien,  but  to  which  he 
himself  has  otherwise  no  right  to  resort,  it  is  the  duty  of  the  paramount  cred- 
itor, when  he  has  knowledge  of  the  junior  creditor's  status,  to  preserve  both 
securities  unimpaired,  in  order  that  the  junior  creditor's  rights  in  either  fund 
may  not  be  rendered  unprofitable  or  valueless.  Consequently,  if  the  para- 
mount creditor  with  knowledge  of  the  other's  rights  either  wilfully  or  negli- 
gently releases  or  discharges  his  lien  upon  the  security  available  to  himself 
alone,  and  thus  renders  subrogation  in  favor  of  the  junior  creditor  impossible, 
he  thereby  loses  his  lien  upon  the  doubly  charged  fund  to  the  extent  of  the 
value  of  the  security  that  he  has  released.  In  other  words,  the  release  of  the 
singly  charged  fund  operates  pro  tanto  as  a  release  of  the  doubly  charged  fund 
from  the  lien  of  the  paramount  incumbrance.'    So  if  a  mortgagee  of  two  or 

1.  Knowledge  of  Existence  of  Lien  Insufficient.        Maryland.  — Annan  v.  Hays,  85  Md.  505. 
—  Clarke  v.  Bancroft,  13  Iowa  321;  Ocobock         Massachusetts.  —  George  v.   Wood,  9  Allen 
v.  Baker,  52  Neb.  447.  (Mass.)  80,  85  Am.  Dec.  741. 

The  Junior  Lienor  Must  Make  Actual  Demand  Nebraska.  —  Lausman  p.  Drahos,  8  Neb.  457. 

that  the  dominant  incumbrancer  proceed  first  New  Hampshire.  —  Johnson  v.  Bell,  58  N.  H, 

against  the  singly  charged  fund;  and  his  fail-  395. 

ure  to  give  this  notice  may  be  construed  as  New  Jersey. — Vanorden  v.  Johnson,  14  N. 

laches  and  bar  him  of  relief.    Ocobock  v.  J.  Eq.  377,  82  Am.  Dec.  254;  Blair  v.  Ward, 

Baker,  52  Neb.  44.7.    See  also  Lausman  v.  10  N.  J.  Eq.  119. 

Drahos,  8  Neb.  457.  Nezt>  York.  —  Stuyvesant  v.  Hall,  2  Barb. 

2.  Change  of  Possession  Not  Sufficient.  —  Cogs-  Ch.  (N.  Y.)  151;  Cheesebrough  v.  Millard,  1 
well  v.  Stout,  32  N.  J.  Eq.  240.  SeealsoLaus-  Johns.  Ch.  (N.  Y.)  414,  7  Am.  Dec.  494;  Stuy- 
man  v.  Drahos,  8  Neb.  457.  vesant  v.  Hone,  I  Sandf.  Ch.  (N.  Y.)  419; 

3.  Pendency  of  Suit.  —  Going  v.  Farrell,  Beatty  Howard  Ins.  Co.  v.  Halsey,  8  N.  Y.  271,  59 
472.  Am.  Dec.  478. 

4.  Stuyvesant  v.  Hall,  2  Barb.  Ch.  (N.  Y.)  Ohio.  —  Leiby  v.  Wolf,  10  Ohio  83. 

151.    See  also  the  titles  Foreclosure  of  Mort-  Wisconsin.  —  Deuster  v.  McCamus,  14  Wis. 

gages,  vol.  13,  p.  799  et  sea./  Notice  of  Pend-  307. 

ency  or  Lis  Pendens.  6.  Exception  to  Rule.  —  Alexander  v.  Welch, 

5.  Record  Not  Notice  to  Prior  Parties  —  Eno.  10  111.  Apj>.  181.  See  also  Kendall  v.  Niebuhr, 
land.—  Jones  v.  Smith,  1  Hare  43;  Bushell  (N.  Y.  Super.  Ct.  Spec.  T.)  58  How.  Pr.  (N. 
v.  Bushell,  1  Sch.  &  Lef.  90;  Williams  v.  Sor-  Y.)  157,  87  N.  Y.  1.  And  see  infra,  this  title, 
rell,  4  Ves.  Jr.  389.  Inverse  Order  of  Alienation . 

United  States.  —  M'Lean  v.  Lafayette  Bank,  As  to  the  question  of  notice,  see  further  the 

4  McLean  (U.  S.)  430,  16  Fed.  Cas.  No.  8,889,  titles  Notice;  Recording  Acts. 

affirmed  13  How.  (U.  S.)  151.  7.  Effect  of  Release  of  Security  —  With  Notice 

Illinois.  —  Matteson  v.  Thomas,  41  111.  no.  — England.  —  Greswold  v.  Marshan.  Ch.  Cas. 
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more  tracts  of  land  releases  the  property  on  which  his  mortgage  is  the 
exclusive  lien,  such  property  being  adequate  security,  his  lien  on  other  tracts 
will  be  postponed  to  that  of  the  junior  mortgagee  on  such  lands.1 

The  Degree  of  Negligence  necessary  to  charge  a  senior  creditor  whose  security 
has  been  released  by  his  negligence  is  not  very  clearly  brought  forth  by  the 
decisions.  It  seems,  however,  that  his  act  must  have  been  wanton,  or  his 
conduct  such  as  can  be  construed  to  be  fraudulent.  He  must  have  been  a 
wilful  party  to  the  loss  of  the  fund.2 

Qualifications  and  Exceptions  —  When  Junior  Creditor  Is  Not  Injured  by  Eelease.  —  The 
principle  whereby  the  right  of  a  paramount  creditor  is  lost  obviously  does  not 
apply  when  the  right  of  the  junior  creditor  to  obtain  payment  out  of  the 
doubly  charged  fund  remains  unaffected  by  the  release.3 

Where  Unreleased  Security  Is  Sufficient  for  Both  Debts.  —  So  where  the  unreleased 
security  is  amply  sufficient  to  discharge  both  incumbrances,  the  paramount 
creditor  retains  all  his  rights.4 

Where  Both  Funds  Are  Necessary  for  Senior  Creditor.  —  And  the  result  is  the  same 
where  the  junior  creditor  cannot  derive  any  benefit  from  confining  the  senior 
creditor  to  the  singly  charged  security,  e.  g.,  where  both  funds  are  necessary 
to  satisfy  the  latter's  debt.5 

Eelease  in  Performance  of  Legal  Duty.  —  The  paramount  creditor  is  not  prejudiced 
by  his  release  of  a  security  where  he  executes  such  release  in  the  performance 
of  a  legal  duty.6 

Fund  Taken  by  Process  of  Law.  —  Where  the  singly  charged  fund  is  taken  by  pro- 
cess of  law  without  fault  of  the  senior  creditor,  his  resort  to  a  doubly  charged 
fund  for  payment  is  not  deemed  wrongful  or  capricious  within  this  rule.' 

West  Virginia.  —  Huntington  First  Nat. 
Bank  v.  Simms,  (W.  Va.  iqoi)  38  S.  E.  Rep. 
525;  McCrum  v.  Lee,  38  W.  Va.  583. 

The  rule  is  the  same  though  the  release  be 
of  only  a  subsidiary  security.  Harberton  v. 
Bennett,  Beattv  386. 

1.  Jordan  v.  Hamilton  County  Bank,  11  Neb. 
499;  Ingalls  v.  Morgan,  10  N.  Y.  178. 

Pennsylvania.  —  In  Miller  v.  Jacobs,  3  Walts 
(Pa.)  477,  5  Watts  (Pa.)  208.  the  paramount 
incumbrancer,  after  notice,  released  one  of  the 
properties  from  his  lien,  yet  it  was  held  that 
he  had  not  thereby  prejudiced  his  rights.  The 
cases  of  Taylor  v.  Maris,  5  Rawle  (Pa.)  51, 
and  Homing's  Appeal,  90  Pa.  St.  388,  would 
seem  to  settle  the  law  on  this  point,  however, 
in  accordance  with  the  general  principle. 

2.  Eelease  by  Negligence.  —  Ross  v.  Duggan, 
5  Colo.  85;  Sandige  v.  Graves,  1  Patt.  &  K. 
(Va.)  ior. 

3.  Qualifications  and  Exceptions.  —  The  rule, 
being  founded  on  the  theory  that  the  junior 
creditor's  rights  have  been  wilfully  and  wrong- 
fully impaired,  fails  when  the  reason  fails. 
Dickson  v.  Chorn,6  Iowa  19,  71  Am.  Dec.  382; 
Gibson  v.  McCormick,  10  Gill  &  J.  (Md.)65: 
Vanorden  z:  Johnson,  14  N.  J.  Eq.  376,  82 
Am.  Dec.  254.  See  also  Slump's  Estate,  197 
Pa.  St.  12S. 

4.  Sufficiency  of  Unreleased  Security.  —  Kelley 
p.  Whitney,  45  Wis.  no.  30  Am.  Rep.  697. 

6.  Where  Senior  Creditor  Needs  Both  Funds.  — 

Avery  v.  Popper,  (Tex.  Civ.  App.  1898)45  S. 
W.  Rep.  951.  See  also  High  v.  Brown,  46 
Iowa  259. 

6.  Eelease  xn   Pursuance   of  Legal  Duty.  — 

Southworih  v.  Parker,  41  Mich.  198. 

7.  One  Fund  Taken  by  Law,  Creditor  May  Take 
Other.  —  Shields  t.  Kimbrough,  64  Ala.  504; 
Cheesebrough  v.  Millard,  1  Johns.  Ch.  (N.  Y.) 
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(pt.  ii.)  170;   Aldrich  v.  Cooper,  2  White  &  T. 
Lead.  Cas.  (6th  ed.)  82. 

United  States.  —  Richardson  v.  Traver,  112 
U.  S.  423. 

Alabama.  —  Bryant  v.  Stephens,  58  Ala.  636. 

Illinois. — Iglehart  v.  Crane,  42  111.  261; 
Alexander  v.  Welch,  10  111.  App.  181. 

Iowa.  —  Farwell  v.  Stick.  96  Iowa  87. 

Kansas.  —  Burnham  v.  Citizens  Bank,  55 
Kan.  545;  Gore  v.  Royse,  56  Kan.  771. 

Kentucky.—  Glass  v.  Pullen,  6  Bush  (Ky.)346. 

Maryland.  —  Berry  v.  Protestant  Episcopal 
Church,  7  Md.  564;  Gibson  v.  McCormick,  10 
Gill  &  J.  (Md.)  65. 

Massachusetts.  —  Parkman  v.  Welch,  19  Pick. 
(Mass.)  231. 

Michigan. — James  v.  Brown,  11  Mich.  25. 

New  Hampshire  —  Brown  v.  Simons,  44  N. 
H.  475- 

New  Jersey.  —  Washington  Bldg.,  etc., 
Assoc.  v.  Beaghen,  27  N.  J.  Eq.  98;  Harrison 
v.  Guerin,  27  N.  J.  Eq.  219;  Cogswell  v.  Stout, 
32  N.  J.  Eq.  240;  Davis  v.  Piggott,  56  N.  J.  Eq. 
634.;  Mickle  v.  Rambo,  1  N.  J.  Eq.  501. 

New  York.  —  De  Peyster  v.  Hildreth,  2 
Barb.  Ch.  (N.  Y.)  109;  Stuyvesant  v.  Hall, 
2  Barb.  Ch.  (N.  Y.)  151;  Stevens  v.  Cooper,  1 
Johns.  Ch.  (N.  Y.)425,  7  Am.  Dec.  499;  Hayes 
v.  Ward,  4  Johns.  Ch.  (N.  Y.)  123,  8  Am.  Dec. 
554;  James  v.  Hubbard,  1  Paige  (N.  Y.)  228; 
Kendall  1.  Woodruff,  87  N.  Y.  r. 

Ohio.  —  Teaff  v.  Ross,  1  Ohio  St.  469;  Fas- 
sett  v.  Traber,  20  Ohio  540. 

Pennsylvania.  — Mcllvain  v.  Mutual  Assur. 
Co.,  93  Pa.  St.  30;  Pratt  v.  Waterhouse,  158 
Pa.  St.  45;  Clausen  v.  Bellevue  Bldg.,  etc.. 
Assoc.,  6  Pa.  Dist.  234;  Neff's  Appeal,  9  W. 
&  S.  (Pa.)  36. 

South  Carolina.  —  Moody  v.  Haselden,  I  S. 
Car.  129;  Moore  v.  Trimmier,  32  S.  Car.  511. 

1268 


Applications  of  Doctrine.         MARSHALING  ASSETS. 


Homestead  Lauds. 


Where  Senior  Creditor's  Rights  Are  Not  Clear.  —  Moreover,  the  principle  does  not 
apply  to  the  paramount  creditor's  prejudice  when  his  rights  to  both  funds  are 
not  clear  and  undisputed  or  where  the  available  remedies  are  not  reasonably- 
prompt  and  efficient.1 

Waste  of  Doubly  Charged  Fund.  —  The  rule  whereby  the  senior  creditor  is  obliged 
to  maintain  both  funds  unimpaired  does  not  apparently  go  to  the  extent  of 
imposing  upon  him  a  duty  to  enjoin  the  commission  of  waste  by  a  third  per- 
son. Consequently,  it  has  been  held  that  the  neglect  of  the  senior  creditor 
to  prevent  such  waste  of  the  doubly  charged  fund  would  not  operate  to  dis- 
charge his  lien  upon  the  other  fund.3 

b.  For  Release  of  Security  Without  Notice  of  Junior  Incum- 
brance. —  Equity  demands  only  that  the  paramount  creditor  shall  not  wil- 
fully do  anything  that  will  operate  to  defeat  or  impair  the  junior  creditor's 
rights  —  that  he  shall  simply  act  with  good  faith  and  just  intention.  Con- 
sequently, when  he  proceeds  bona  fide  and  in  ignorance  of  the  other's  rights 
he  will  not  be  prejudiced  by  the  release  of  the  singly  charged  security,  and 
the  junior  creditor's  fund  will  not  be  discharged  from  the  paramount 
incumbrance.3 

IV.  Applications  of  Doctrine  —  1.  In  Respect  to  Homestead  Lands.  —  In 

some  states  the  rule  of  marshaling  has  been  applied  so  as  to  subject  homestead 
lands  to  the  payment  of  debts  owing  by  the  claimant  of  the  exemption.  In 
these  jurisdictions  a  junior  lienor  whose  incumbrance  binds  only  property 
other  than  that  claimed  as  a  homestead  is  entitled  as  against  the  debtor  to 
compel  a  senior  creditor  whose  lien  embraces  both  properties  first  to  exhaust 
the  homestead  in  satisfaction  of  his  debts.4 

The  General  Rule,  however,  is  otherwise,  and  in  most  of  the  states  the  courts 
have  refused  to  apply  the  doctrine,  considering  that  such  a  course  would  be 
both  contrary  to  the  policy  of  the  law  in  respect  to  the  protection  afforded  to 
debtors  and  their  families  by  the  exemption,  and  in  violation  of  the  well- 
established  limitation  to  the  rule  of  marshaling,  that  the  principle  will  not  be 

409,  7  Am.  Dec.  494;  Jones  v.  Zollicoffer,  2  (N.  Y.)  35,  29  Am.  Dec.  741;  Patty  v.  Pease,  8 

Hawkes  (9  N.  Car.)  623,  n  Am.  Dec.  795.  Paige  (N.  Y.)  277,  35  Am.  Dec.  683;  Kendall 

1.  Insufficiency  of  Rights  and  Remedies. —  v.  Niebuhr,  (N.  Y.  Super.  Ct.  Spec.  T.)  58 
Kidder  v.  Page,  48  N.  H.  380.  How.  Pr.  (N.  Y.)  157,  87  N.  Y.  1. 

2.  Paramount  Incumbrancer  Need  Not  Enjoin  Pennsylvania.  —  Homing's  Appeal,  90  Pa. 
Waste.  —  Knarr  v.  Conaway,  42  Ind.  260;  Co-  St.  388;  Uniontown  Bldg.,  etc.,  Assoc. 's  Appeal, 
burn  v.  Stephens,  137  Ind.  683,  45  Am.  St.  q2  Pa.  St.  200;  Taylor  v.  Maris,  5  Rawle 
Rep.  218.  (Pa.)  51. 

The  Junior  Creditor,  however,  may  protect  his  Canada.  —  Trust,  etc.,  Co.  v.  Shaw,  16  Grant 

rights  by  an  action  to  stay  waste.    Thus,  the  Ch.  (U.  C.)  44C. 

grantee  of  part  of  mortgaged  lands  can  en-  4.  Marshaling  Applied  to  Homestead  Lands.  — 

join  the  commission  of  waste  upon  the  unsold  Pittman's  Appeal,  48  Pa.  St.  315;  Hallman  v. 

residue.    Johnson  v.  White,  11  Barb.  (N.  Y)  Hallman,  124  Pa.  St.  347,  in  which  latter  case 

194.  it  was  held,  however,  that  a  waiver  of  home- 

3.  Effect  of  Release  of  Security  Without  Notice  stead  as  to  a  lien  does  not  inuie  to  the  benefit 
—  Iowa. — Clarke  v.  Bancroft,  13  Iowa  321.  of  subsequent  liens,  beyond  its  own  amount; 

Kansas.  —  Burnham  v.  Citizens  Bank,  55  so  if  the  waiver  judgment  is  less  than  the 

Kan.  545,  statutory  sum  exempted,  the  balance  will  go 

Maryland.  — Annan  v.  Hays,  85  Md.  505.  to  the  debtor  claiming  his  exemption. 

New  Hampshire. — Johnson  v.  Bell,  58  N.  Rule  Formerly  Applied  in  Other  Jurisdictions. 

H.  395.  —  The  principle  stated  in  the  text  was  formerly 

New  Jersey.  —  Gaskill  v.  Sine,  13  N.  J.  Eq.  the  rule  in  several  other  states,  as  in  Kentucky, 

400,  78  Am.  Dec.  105;  Vanorden  v.  Johnson,  South  Carolina,  Tennessee,  and  Wisconsin,  but 

14  N.  J.  Eq.  376,  82  Am.  Dec.  254;  Ward  v.  the  law  in  those  jurisdictions  has  since  been 

Hague,  25  N.  J.  Eq.  397;  Hill  v.  McCarter,  27  altered  by  statute  or  subsequent  decisions. 

N.  J.  Eq.  41;  Cogswell  v.  Stout,  32  N.  J.  Eq.  See  the  cases  in  the  notes  to  the  following 

240;   Sudbury  v.   Merchantville  Bldg.,  etc.,  paragraph. 

Assoc.,  57  N.  J.  Eq.  342;  Blair  v.  Ward,  10  N.  Thus  in  South  Carolina,  before  the  rule  was 

J.  Eq.  119.  changed  by  the  new  constitution  (see  Laws 

New  York.  —  Stuyvesant  v.  Hall,  2  Barb.  1896,  p.  190),  the  principle  of  marshaling  was 

Ch.  (N.  Y.)  151,  1  Sandf.  Ch.  (N.  Y.)  419;  enforced  so  as  to  reach  homestead  lands.  See 

Cheesebrough  v.  Millard,  1  Johns.  Ch.  (N.  Y.)  the  South  Carolina  cases  cited  in  the  next  fol- 

414,  7  Am.  Dec.  494;  Guion  v.  Knapp,  6  Paige  lowing  note  but  one. 

1269  Volume  XIX. 


Applications  of  Doctrine. 


MARSHALING  ASSETS. 


Homestead  Lands. 


enforced  to  the  prejudice  of  the  common  debtor.1  In  these  states  it  is  not 
only  held  that  the  junior  incumbrancer  cannot  throw  the  paramount  lienor 
upon  the  homestead  land,  but  generally  that  the  debtor  himself  can  require 
a  creditor  first  to  exhaust  all  other  property  liable  to  execution  before  pro- 
ceeding against  the  homestead.8  This  rule  is  of  course  to  some  extent  the 
creature  of  statutes  creating  and  regulating  homestead  rights.3 


1.  See  infra,  this  tide.  Limitations  and  Excep- 
tions to  Doctrine. 

2.  General  Rule  —  Marshaling  Not  Applied  to 
Defeat  Homestead  Exemption  —  Alabama.  —  Ray 
v.  Adams,  45  Ala.  168. 

Arkansas.  —  Marr  v.  Lewis,  31  Ark.  203,  25 
Am.  Rep.  553. 

California.  —  McLaughlin  v.  Hart,  46  Cal. 
638;  Bartholomew  v.  Hook,  23  Cal.  277. 

Illinois.  —  Brown  v.  Cozard,  68  111.  178. 

Iowa.  —  Twogood  v.  Stephens,  19  Iowa  405; 
Dickson  v.  Chorn,  6  Iowa  19,  71  Am.  Dec. 
3S2;  Lay  v.  Gibbons,  14  Iowa  377,  81  Am. 
Dec.  487;  Foley  v.  Cooper,  43  Iowa  376; 
Equitable  L.  Ins.  Co.  v.  Gleason,  62  Iowa  277; 
Grant  v.  Parsons,  67  Iowa  31;  Bockholt  v. 
Kraft,  78  Iowa  661.  See  also  Des  Moines  Nat. 
Bank  v.  Harding,  86  Iowa  153;  Blake  v.  Mc- 
Cosh,  91  Iowa  544..  Compare  Stevens  v.  Myers, 
11  Iowa  183. 

Kansas.  —  Chapman  v.  Lester,  12  Kan.  592; 
Colby  v.  Crocker,  17  Kan.  527;  La  Rue  v.  Gil- 
bert, 18  Kan.  220;  Frick  Co.  v.  Ketels,  42  Kan. 
527,  16  Am.  St.  Rep.  507. 

Kentucky.  —  Flowers  v.  Miller,  (Ky.  1891)  16 
S.  W.  Rep.  705;  Ralls  v.  Prather,  (Ky.  1899) 
52  S.  W.  Rep.  800,  denying  rehearing  51  S.  W. 
Rep.  318.  The  former  rule  was  otherwise. 
Webster  v.  Bronston,  5  Bush  (Ky.)  521. 

Michigan.  — Armitage  v.  Toll,  64  Mich.  412. 

Minnesota.  —  Mc Arthur  v.  Martin,  23  Minn. 
74;  Horton  v.  Kelly,  40  Minn.  193.  Compare 
Tuttle  v.  Howe,  14  Minn.  145,  100  Am.  Dec. 
205. 

Mississippi.  —  Hodges  v.  Hickey,  67  Miss. 
715;  Koen  v.  Brill,  75  Miss.  870. 

Nebraska. —  McCreery  v.  Schaffer,  26  Neb. 
173;  Mitchelson  v.  Smith,  28  Neb.  5S3,  26  Am. 
St.  Rep.  357.  See  also  Bonorden  v.  Kriz,  13 
Neb.  121;  Swift  v.  Dewey,  20  Neb.  107. 

New  York.  —  See  Allen  v.  Cook,  26  Barb. 
(N.  Y.)  374;  Smith  v.  Brackelt,  36  Barb.  (N. 
Y.)57i- 

North  Carolina.  —  Buller  v.  Stainback,  87 
N.  Car.  216;  Harris  v.  Alden,  104  N.  Car.  86. 
See  also  Cheatham  v.  Jones,  68  N.  Car.  153; 
Wilson  v.  Patton,  87  N.  Car.  318;  Leak  v. 
Gay,  107  N.  Car.  468,  482. 

Ohio.  —  Kilgore  v.  Miller,  10  Ohio  Cir.  Dec. 
464;  Bernsee  v.  Hamilton,  3  Ohio  Cir.  Dec. 
550. 

South  Carolina. — See  Orangebury  Bank  v. 
Kohn,  52  S.  Car.  120.  Prior  to  the  adoption 
of  the  new  constitution  (see  Laws  1896,  p.  190), 
the  rule  was  otherwise.  State  Sav.  Bank  v. 
Harbin,  iS  S.  Car.  425:  Bowen  v.  Barksdale, 
33  S.  Car.  142;  People's  Bldg.,  etc.,  Assoc.  v. 
Mayfield,  42  S.  Car.  426;  Craig  v.  Miller,  41 
S.  Car.  37;  People's  Bank  v.  Brice,  47  S.  Car. 
134- 

Tennessee.  —  White  v.  Fulghum,  87  Tenn. 
281,  overruling  Parr  v.  Fumbanks,  11  Lea 
(Tenn.)  392. 

Texas.  —  See  Henkel  v.  Bohnke,  7  Tex.  Civ. 
App.  16. 
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Virginia.  —  See  Hatorfi  v.  Wellford,  27 
Gratt.  (Va.)  356;  Strange  v.  Strange,  76  Va. 
240;  Scott  v  Cheatham,  78  Va.  82. 

Wisconsin.  —  Dunn  5.  Buckley,  56  Wis.  190; 
Hanson  v.  Edgar,  34  Wis.  653;  Rozek  v. 
Redzinski,  87  Wis.  525.  See  also  Lloyd  v. 
Frank,  30  Wis.  306.  Under  the  earlier  rule, 
marshaling  was  enforceable  as  against  the 
homestead.  White  v.  Polleys,  20  Wis.  503,  91 
Am.  Dec.  432.  And  see  Tones  v.  Dow,  18 
Wis.  241;  In  re  Sauthoff,  7  Biss.  (U.  S.)  167. 

In  Canada  it  has  been  held  that  maishaling 
does  not  apply  in  favor  of  execution  creditors 
so  as  to  throw  a  paramount  incumbrance  upon 
property  exempt  under  section  45  of  the  Re- 
vised Ordinances.  In  re  Haddon,  16  Can.  L. 
T.  171,  citing  Topping  v.  Joseph,  1  U.  C.  Err. 
&  App.  292. 

Eight  Must  Be  Seasonably  Asserted.  —  The 
right  of  the  debtor  to  require  that  property 
other  than  the  homestead  be  first  taken  must 
be  seasonably  asserted  in  order  to  afford  pro- 
tection to  him;  he  cannot  invoke  it  after  the 
homestead  has  been  sold.  Foley  v.  Cooper,  43 
Iowa  376. 

Eelease  of  Lien.  —  A  release  by  the  paramount 
incumbrancer  of  his  lien  upon  the  homestead 
is  ineffectual,  within  this  rule,  to  impair  his 
lien  on  the  other  property  of  the  debtor.  Dick- 
son v.  Chorn,  6  Iowa  19,  71  Am.  Dec.  3S2; 
Chapman  v.  Lester,  12  Kan.  592.  See  also 
Stevens  v.  Myers,  11  Iowa  183;  Kilgore  v. 
Miller,  10  Ohio  Cir.  Dec.  464. 

But  where  a  mortgage  on  the  homestead  is 
given  merely  as  additional  security  to  a  mort- 
gage of  chattels,  the  property  embraced  in  the 
latter  mortgage  must  be  first  applied  to  the 
precise  debt  secured,  before  resort  can  be  had 
to  the  homestead;  and  consequently  a  release 
of  the  chattel  mortgage  operates  pro  tanto  as  a 
discharge  of  the  mortgage  on  the  homestead. 
Dunn  v.  Buckley,  56  Wis.  190. 

Exemption  Out  of  Surplus. —  Where  property 
including  the  homestead  has  been  sold  under 
a  paramount  incumbrance,  the  homestead 
claimant  is  entitled  as  against  other  creditors 
without  lien  upon  the  homestead  to  receive 
the  amount  of  his  exemption  from  the  surplus 
left  after  satisfying  the  paramount  lien. 
Belvidere  First  Nat.  Bank  v.  Briggs,  22  HI. 
App.  228;  McTaggart  v.  Smith,  14  Bush  (Ky.) 
414;  White  v.  Fulghum,  87  Tenn.  281  \o?er- 
ruling  Parr  v.  Fumbanks.  II  Lea  (Tenn.)  392]; 
Hunter  v.  Wooldert,  55  Tex.  433.  See  also 
Vermont  Sav.  Bank  v.  Elliott,  53  Mich.  256. 

3.  See  the  codes  and  statutes  of  the  various 
states,  and  the  cases  cited  in  the  foregoing 
note.  And  see  generally  the  title  Homestead. 
vol.  15,  p.  516. 

In  South  Carolina  Const.  1895,  art.  3,  §  28, 
provides  that  no  creditor  whose  lien  dees  not 
bind  the  homesiead  shall  have  any  right  to 
require  that  a  lien  which  binds  the  homestead 
and  other  property  shall  first  exhaust  the 
homestead.  But  this  statute  is  held  not  to  be 
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In  Admiralty. 


Exception  as  to  Right  of  Debtor.  —  In  some  jurisdictions,  however,  the  right  of 
the  common  debtor  as  stated  above  is  not  enforced,  the  courts  proceeding 
upon  the  principle  that  a  common  debtor  cannot  invoke  the  doctrine  of  mar- 
shaling for  his  own  protection,1  and  holding,  therefore,  that  he  cannot  require 
the  primary  application  of  the  nonexempt  property.3 

Effect  of  Debtor's  Voluntary  Act.  —  But  even  in  states  where  the  rule  of  marshal- 
ing is  generally  inapplicable  to  deprive  a  debtor  of  his  homestead  it  has  been 
held  that  he  may  by  his  own  voluntary  act  create  in  another  person  <m  equity 
to  have  the  homestead  property  made  the  primary  fund  for  the  payment  of 
an  incumbrance  on  both  the  exempt  and  the  nonexempt  estates.3 

Bight  to  Marshal  Unaffected  by  Subsequent  Declaration  of  Homestead.  - —  It  has  been  held, 
however,  that  when  a  junior  mortgagee  has  once  acquired  the  right  to  marshal 
in  respect  to  a  senior  mortgage,  a  subsequent  declaration  of  homestead  by  the 
debtor  is  inoperative  to  destroy  or  impair  the  equity,  since  the  junior  mort- 
gagee, In  taking  his  security,  had  a  right  to  rely  upon  the  rule  of  marshaling 
for  his  protection.4 

2.  In  Respect  to  Voluntary  Conveyances.  — ■  The  doctrine  of  marshaling  has 
been  enforced  in  favor  of  a  mere  volunteer,  as  a  grantee  under  a  voluntary 
conveyance.5  But  a  mere  stranger  or  volunteer  cannot,  by  paying  a  debt  for 
which  another  person  is  bound,  be  subrogated  to  the  creditor's  rights  in 
respect  to  security  given  by  the  real  debtor.  It  is  only  when  he  is  com- 
pelled to  pay  in  order  to  protect  his  own  interest  that  he  has  the  right  of 
subrogation.® 

3.  In  Admiralty  —  in  General.  —  The  doctrine  of  marshaling  is  recognized 
and  applied  in  courts  of  admiralty,  the  funds  in  litigation  being  the  ship, 
freight,  and  cargo,  or  their  respective  proceeds,  and  the  competing  creditors 
the  holders  of  various  maritime  liens  upon  the  several  funds.7 


Orangebury  Bank  v.  Kohn,  52 
See  also  Laws  S.  Car.  1896,  p. 


retroactive. 
S.  Car.  120. 
191,  §  2. 

Sight  of  Surety  Inferior  to  Statutory  Homestead 
Rights.  —  In  Ioiva  the  provision  of  the  statutes 
that  when  the  homestead  is  pledged  for  a  debt 
it  can  be  sold  only  to  support  a  deficiency 
rem  lining  after  exhausting  other  property 
pledged  for  the  same  debt  (now  Code  1897, 
§  2976),  takes  precedence  of  the  equitable  rule 
that  a  surety  is  entitled  to  have  property  of 
the  principal  debtor  first  exhausted  before  his 
own  is  taken.    Bockholt  v.  Kraft,  78  Iowa  661. 

Rights  Do  Not  Pass  to  Purchaser.  —  One  who 
purchases  mortgaged  land  including  a  home- 
stead is  not  entitled  under  the  Iowa  statute  to 
require  that  other  properly  in  the  hands  of  the 
grantor  be  first  exhausted  in  payment  of  the 
mortgage  debt.  Barker  z.  Rollins,  30  Iowa 
412. 

1.  See  infra,  this  title,  Limitations  and  Ex* 
captions  to  Doctrine. 

2.  Plain  v.  Roth,  107  111.  588;  Belvidere  First 
Nat  Bank  v.  Briggs,  22  III.  App.  228;  Searle 
v.  Chapman,  121  Mass.  19. 

In  Missouri  the  case  of  Perkins  v.  Heiser, 
34  Mo.  App.  465,  left  the  question  of  marshal- 
ing undecided;  but  Hall  v.  Morgan,  79  Mo.  47, 
adop'ed  the  principle  as  above. 

3.  Marshaling  Arising  from  Debtor's  Voluntary 
Act.  —  Dilger  v.  Palmer,  60  Iowa  no;  Mer- 
chants' Nat.  Bank  v.  Stanton,  55  Minn.  211, 
distinguishing  McArthur  v.  Martin,  23  Minn.  74. 

But  though  the  debtor  may  be  deprived  of 
his  homestead  through  his  voluntary  act,  it 
cannot  be  taken  from  him  by  operation  of  law 
except  as  the  statute  provides;  and  a  sale  of 


nonexempt  lands  in  foreclosure  proceedings  is 
not  a  voluntary  act  of  the  debtor.  Equitable 
L.  Ins.  Co.  v.  Cleason,  62  Iowa  277. 

4.  Subsequent  Declaration  of  Homestead.  —  Ab- 
bott v.  Powell,  6  Sawy.  (U.  S.)  91.  See  also 
Hall  v.  Morgan,  79  Mo.  47. 

But  where  the  right  to  marshal  has  not 
arisen,  but  a  judgment  has  become  a  lien  upon 
a  debtor's  property,  his  wife  may  file  a  declara- 
tion of  homestead  and  thereby  become  entitled 
to  require  that  the  husband's  individual  prop- 
erty be  first  exhausted.  Bartholomew  v.  Hook, 
23  Cal.  277. 

5,  Volunteers. —  Williamson  v.  Codrington, 

I  Ves.  511;  Giles  v.  Roe,  2  Dick.  570;  Sneed  i\ 
Culpepper,  7  Vin.  Abr.  52,  par.  7;  Aldridge 
v.  Forbes.  9  L.  J.  Ch.  37,  4  Jur.  20;  Keaton  v. 
Miller,  38  Miss.  630;  Slack  v.  Emery,  30  N.  J. 
Eq.  458. 

6.  Hough  v.  ^Etna  L.  Ins.  Co.,  57  111.  319, 

II  Am.  Rep.  18;  Young  v.  Morgan,  89  111.  199. 

7,  Marshaling  in  Admiralty.  —  The  Arab,  5 
Jur.  N.  S.  417;  The  Mary  Ann,  g  Jur.  94;  The 
Trident,  I  W.  Rob.  29;  La  Constancia,  2  W. 
Rob.  404,  460;  The  Edward  Oliver,  L.  R.  1  A, 
&  E.  379;  The  Priscilla,  Lush  1,  5  Jur.  N.  S. 
1421;  The  Brig  Wexford,  7  Fed.  Rep.  674; 
The  Ship  Sailor  Prince,  1  Ben.  (U.  S.)  461, 
See  also  The  Prince  Regent,  cited  in  The  Dow- 
thorpe,  2  Notes  Cas.  (Eng.)  272. 

Between  DifFerent  Owners  of  Ship  and  Freight. 
—  The  Dowthorpe,  2  W.  Rob.  73. 

In  Favor  of  Shippers  of  Cargo.  —  The  Ship 
Packet.  3  Mason  (U.  S.)  255. 

Between  Ship  and  Cargo  —  Pilotage,  Towage, 
and  Wages.  —  La  Constancia,  2  VV.  Rob.  460, 
10  J ur.  8^5. 
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Claims  for  Wages.  —  The  benefits  of  marshaling  in  admiralty  have  been 
afforded  to  claimants  of  wages;1  and  although  upon  application  of  a  sub- 
sequent lienor  the  doctrine  may  in  a  proper  case  be  enforced  against  master 
and  seamen  so  as  to  compel  them  to  obtain  payment  of  their  wages  out  of  a 
fund  to  which  the  other  cannot  resort,2  yet  the  court  is  reluctant  to  enforce 
the  doctrine  against  them  in  respect  to  such  claims,  at  the  suit  of  a  creditor 
inferior  in  rank,3  especially  where  it  does  not  appear  that  the  remedy  to  which 
such  creditor  seeks  to  confine  the  wage  claimants  is  as  available  and  ade- 
quate as  the  one  of  which  it  is  attempted  to  deprive  them.4  The  equity  of 
an  assignee  of  the  freight  as  security  for  advances,  to  require  that  the  master 
and  seamen  be  paid  from  the  proceeds  of  the  ship,  is  equal  to  that  of  a  mort- 
gagee of  the  vessel  to  require  that  they  be  paid  out  of  the  freight;  and  in  such 
a  case  the  wages  will  be  paid  from  the  proceeds  of  both  funds  pro  rata.6 

Limitations  to  Doctrine  —  "  Common  Debtor."  —  The  principle  of  marshaling  as 
applied  in  admiralty  is  subject,  however,  to  the  general  limitation  that  the 
two  funds  to  which  one  creditor  can  resort  must  be  the  property  of  a  common 
debtor.6 

Creditor  without  Lien.  —  Since  no  one  but  an  owner  is  entitled  to  payment  out 
of  the  registry  unless  he  has  a  lien  upon  the  fund  therein,  a  creditor  without 
lien  cannot  invoke  the  aid  of  marshaling  in  admiralty.  The  court  can  marshal 
the  fund  only  between  lienholders  and  owners.' 

Eules  Entitled  to  Preference.  — -  And  in  fine  a  court  of  admiralty  will  exercise  this 
power  only  when  it  can  do  so  without  violating  rules  entitled  to  preferential 
observance  8  Thus,  the  rule  that  the  holder  of  a  bond  on  ship,  freight,  and 
cargo  cannot  make  the  cargo  amenable  to  payment  until  ship  and  freight  have 
baen  exhausted,9  is  not  to  be  defeated  by  applying  the  rule  of  marshaling.10 

Mortgagee  Cannot  Marshal.  —  It  has  been  held  that  courts  of  admiralty  have  no 
jurisdiction  to  enforce  payment  at  the  suit  of  a  mortgagee  of  a  vessel,11  and 
consequently  that  in  these  corts  such  mortgagee  cannot  enforce  marshaling.12 

4.  In  Bankruptcy  and  Inso.  „.  ,  •  —  Since,  in  the  absence  of  express  statu- 
tory provision  to  the  contrary,  aie  assignee  or  trustee  of  the  estate  of  a  bank- 
rupt or  an  insolvent  debtor  takes  subject  to  all  equities  that  were  enforceable 

1.  In  Favor  of  Claims  for  WageB.  —  The  The  Priscilla,  Lush  i,  5  Jur.  N.  S.  142 1;  The 

Edward  Oliver,  L.  R.  1  A.  &  E.  379;  The  Adolph,  7  Fed.  Rep.  501. 

Eugenie.  L.  R.  4  A.  &  E.  123.  9.  The   Gtatitudine,  3  C.  Rob.  240;  The 

2.  Against  Master  and  Seamen. — The  Brig  Prince  Regent,  reported  in  The  Dowihorpe,  2 
Wexford,  7  Fed.  Rep.  674;  The  Olivia  A.  Notes  Cas.  (Eng.)  272;  The  Priscilla,  Lush  1, 
C.irrigan,  7  Fed.  Rep.  507.  =;  Jur.  N.  S.  1421;  La  Constancia,  2  VV.  Rob.  404. 

3.  The  Ship  Sailor  Prince,  I  Ben.  (U.  S.)  461;  "  10.  The  Priscilla,  Lush  1,  5  Jur.  N.  S.  1421. 
The  Adolph,  7  Fed.  Rep.  501.  See  also  The  11.  Lack  of  Jurisdiction  as  to  Mortgagee.  — 
Mary  Ann,  9  Jur.  94;  The  Olivia  A.  Carrigan,  Benedict's  Admiralty  (3d  ed.),  §  263(7;  Bogarl 
7  Fed.  Rep.  507.  v.  The  Steamboat  John  Jay,  17  How.  (U.  S.) 

4.  The  Adolph,  7  Fed.  Rep.  501.  399;  The  Ship  Sailor  Prince,  1  Ben.  (U.  S.)  461, 

5.  Between  Assignee  of  Freight  and  Mortgagee  21  Fed.  Cas.  No.  12,219;  Schuchardt  v.  Bab- 
of  Vessel.  —  Nova  Scolia  Bank  v.  The  Brig  bidge,  19  How.  (U.  S.)  239. 

Lillian,  4  FeL  Rep.  667.  In  England  it  has  been  held  that  even  the 

6.  "  Common  Debtor."  —  The  doctrine  will  not,  enlarged  powers  given  to  the  admiralty  court 
be  enforced  where  the  two  funds  belong  to  by  the  statutes  3  &  4  Vict.,  c.  65,  did  not  em- 
different  persons.  So  where  the  two  funds  brace  a  suit  brought  by  a  mortgagee  of  a  share 
were  the  property  of  the  shipowner  and  the  of  a  vessel.  The  Fortitude,  2  W.  Rob.  217,  2 
cargo  owner  respectively,  marshaling  was  Notes  Cas.  (Eng.)  515.  See,  however,  The 
refused  in  favor  of  a  claim  under  a  judgment  Dowthorpe,  2  W.  Rob  73. 

for  necessaries  supplied  to  the  vessel.    The  12.  Mortgagee  Cannot  Marshal  in  Admiralty. — 

Chioggia,  (1898)  P.  1.    See  further  infra,  this  The  Ship  Sailor  Prince,  21  Fed.   Cas.  No. 

title,  Limitations  and  Exceptions  to  Doctrine —  12,219,  1  Ben.  (U.  S.)  461.    See,  however.  Nova 

Creditors  of  Different  Persons.  Scotia  Bank  v.  The  Brig  Lillian,  4  Fed.  Rep. 

7.  No  Marshaling  in  Favor  of  Creditor  Without  667;  The  Olivia  A.  Carrigan,  7  Fed.  Rep.  507. 
Lien.  —  Th;  Edith,  94  U.  S.  51S.  See  also  See  further  the  title  Admiralty  Jurisdic- 
infra,  this  title,  Li 'nutations  and  Exceptions  to  TION,  vol.  1.  p.  664. 

Doctrine  —  Persons  IVko  Cannot  Enforce  Doc-  For  full  discussions  of  the  respective  lights 

trine.  and  priorities  of  the  various  lienholders  in 

8.  Eules  Entitled  to  Preferential  Observance.  —  admiralty,  see  the  title  Maritime  Liens,  ante. 
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against  the  debtor's  estate  at  the  time  of  the  bankruptcy  or  insolvency,1  the 
equity  of  marshaling  may  be  invoked  as  against  such  assignee  or  trustee.8 
Thus,  a  surety  3  and  a  mortgagee4  of  a  bankrupt  have  been  held  entitled  to 
marshal  the  assets  as  against  the  assignee. 

V.  Inverse  Order  of  Alienation  —  1.  General  Principle.  —  Where  land  is 
subject  to  an  incumbrance,  and  a  part  of  it  is  sold  by  the  owner,  by  warranty 
deed  or  conveyance  equivalent  thereto,  the  remaining  part  is  liable  in  the 
first  instance  for  the  discharge  of  the  incumbrance;  and  the  incumbrancer 
may  be  required  by  the  grantee  to  proceed  first  against  the  part  unsold,  before 
resorting  to  the  parcel  in  the  hands  of  the  purchaser.5  Conversely,  it  is 
obvious  that  neither  the  grantor  nor  his  heir,  nor  his  subsequent  grantee, 
with  notice,  of  the  residue,  is  entitled  in  equity  to  enforce  contribution  from 
the  prior  grantee  toward  satisfaction  of  the  mortgage  debt.0  The  land 
remaining  in  the  grantor  being  primarily  liable,  it  follows  that  each  successive 
purchaser  of  a  part  of  this  land  has  an  equity  as  against  the  grantor  to  have 
the  unsold  part  first  taken  to  pay  off  the  incumbrance.  When  the  last  part 
is  sold,  the  grantee  takes  subject  to  the  equity  enforceable  against  his  grantor, 
and  that  part,  therefore,  still  remains  primarily  liable.  Hence  results  the  rule 
that  when  lands  subject  to  an  incumbrance  are  sold  to  different  purchasers,  in 
different  parcels  and  at  different  times,  as  between  the  several  grantees  the 
lands  are  chargeable  in  equity  in  the  inverse  order  of  their  alienation.7 

1.  Assignee  or  Trustee  Takes  Subject  to  Prior 
Equities.  —  See  the  lit les  Assignments  for  the 
Benefit  of  Creditors,  vol.  3,  p.  99;  In- 
solvency and  Bankruptcy,  vol.  16,  p.  705. 

2.  Marshaling  as  Against  Trustee  or  Assignee. 
—  Heyman  v.  Dubois,  L.  R.  13  Eq.  158;  Exp. 
Hartley,  I  Deac.  288,  3S  E.  C.  L.  469;  Dolphin 
v.  Aylward,  L.  R.  4  H.  L.  486;  Aguilar  v. 
Aguilar,  5  Madd.  414.  See  also  Ex  p.  Alston, 
L.  R.  4  Ch.  168;  Ex  p.  Salting,  25  Ch.  D.  148; 
Broadbent  v.  Barlow,  3  De  G.  F.  &  J.  570; 
Felder  v.  Murphy,  2  Rich.  Eq.  (S.  Car.)  58;  Grey 
v.  Kentish,  I  Atk.  280. 

3.  In  Favor  of  Bankrupt's  Surety.  —  Heyman 
v.  Dubois,  L.  R.  13  Eq.  158;  Aguilar  v.  Aguilar, 
5  Madd.  414. 

4.  In  Favor  of  Bankrupt's  Mortgagee.  — Ex  p. 
Stephenson,  12  Jur.  6. 

5.  Unsold  Residue  of  Encumbered  Lands  First 
Liable  —  England.  —  Harbert's  Case,  3  Coke  1 1 ; 
Hartley  i:  6'Flaherty,  LI.  &  G.  t.  Plunk.  208. 

Canada.  —  Pierce  v.  Canavan,  1  Can.  L.  T. 
127. 

Illinois.  —  St.  Joseph  Mfg.  Co.  v.  Daggett, 
84  111.  556. 

Indiana.  —  Higham  v.  Harris,  108  Ind.  246. 

Michigan.  —  Mason  v.  Payne,  Walk.  (Mich.) 
459;  Gantz  v.  Toles,  40  Mich.  725. 

New  Jersey.  —  Engle  v.  Haines,  5  N.  J.  Eq. 
186,  43  Am.  Dec.  624. 

New  York.  — Clowes  v.  Dickenson,  5  Johns. 
Ch.  (N.  Y.)  235;  Keirsted  v.  Avery,  4  Paige 
(N.  Y.)  9;  Skeel  v.  Spraker,  8  Paige  (N.  Y.)  182. 
Vermont.  —  Lovejoy  v.  Raymond,  58  Vt.  509. 
West  Virginia.  —  McClaskey  v.  O'Brien,  16 
W.  Va.  791. 

And  see  generally  the  cases  cited  infra,  this 
section. 

Charge  of  Legacy.  —  A  legatee  whose  legacy 
is  a  charge  upon  lands  in  the  hands  of  a 
devisee  and  other  lands  in  the  hands  of  pur- 
chasers of  the  devisee  occupies  the  position  of 
a  creditor  with  two  funds,  and  so  may  be 
required  first  to  exhaust  his  remedy  against 
the  devisee  before  resorting  to  the  lands  pur- 


chased.   Dodge  ii.  Manning.  1  N.  Y.  298. 

Distinction  Between  Effect  of  Rent  Charge  and 
of  Mortgage.  —  Clowes  v.  Dickenson,  5  Johns. 
Ch.  (N.  Y.)  v&iper  Kent.  C. 

Foundation  of  Rule.  —  This  rule  has  been  con- 
sidered to  be  merely  another  application  of  the 
principle  of  marshalingon  the  "  two-fund  doc- 
trine." Iglehart  v.  Crane,  42  111.  261;  Welch 
v.  James,  (Supm.  Ct.  Spec.  T.)  22  How.  Pr. 
(N.  Y.)  474. 

Purchase  of  Equity  of  Redemption  by  Mortgagee. 
—  Bradley  v.  George,  2  Allen  (Mass.)  392; 
Beard  v.  Fitzgerald,  105  Mass.  134. 

Foreclosure  Sale  of  Whole  Tract  Without  Notice 
to  Part  Purchaser.  —  St.  John  v.  Bumpstead,  17 
Barb.  (N.  Y.)  102. 

Grantee's  Right  Must  Be  Seasonably  Asserted.  — 
Si.  Joseph  Mfg.  Co.  v.  Daggett,  84  111.  556. 
See  also  Prickett  v.  Sibert,  75  Ala.  319;  Laus- 
man  v.  Drahos,  8  Neb.  457. 

6.  Prior  Purchaser  Not  Liable  to  Contribution  — 
England.  — In  re  Jones,  (1893)  2  Ch.  461;  King 
v.  Jones,  5  Taunt.  418,  I  E.  C.  L.  139;  Stock 
v.  Aylward,  8  Ir.  Ch.  429;  Averall  v.  Wade, 
LI.  &  G.  t.  Sugd.  259. 

Indiana.  —  Henderson  v.  Truitt,  95  Ind.  309. 

Massachusetts.  —  Bradley  v.  George,  2  Allen 
(Mass.)  392;  George  v.  Kent,  7  Allen  (Mass.) 
16;  Kilborn  v.  Robbins,  8  Allen  (Mass.)  466; 
Pike  v.  Goodnow,  12  Allen  (Mass.)  472;  Chase 
v.  Woodbury,  6  Cush.  (Mass.)  143;  Allen  v. 
Clark,  17  Pick.  (Mass.)  47.  See  also  George 
v.  Wood,  11  Allen  (Mass.)  41. 

Nezu  Jersey.  —  Harrison  v.  Guerin,  27  N.  J. 
Eq.  219. 

New  York.  —  Woods  v.  Spalding,  45  Barb. 
(N.  Y.)  602. 

And  see  the  title  Vendor  and  Purchaser. 

7.  Successive  Conveyances  Chargeable  in  In- 
verse Order  of  Alienation  —  England.  —  Hartley 
v.  O'Flaherty,  LI.  &  G.  t.  Plunk.  208.  See 
also  Stock  v.  Aylward,  8  Ir.  Ch.  429;  Averall 


v.  Wade,  LI.  &  G.  t. 
Macklin,  1  Dr.  &  Wal. 
Canada.  —  Collins  v. 
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Rule  in  Iowa  and  Kentucky.  —  The  doctrine  has  been  repudiated,  however,  in 
Iowa  and  Kentucky,  where  pro  rata  contribution  among  the  successive  pur- 


Sup.  Ct.  139;  Renwick  v.  Berryman,  3  Mani- 
toba 387;  Montreal  Bank  v.  Hopkins,  9  Grant 
Ch.  (U.  C.)  495;  Pierce  v.  Canavan,  7  Ont. 
App.  187;  Young  v.  Rafferty,  19  Can.  L.  T. 
343- 

United  States,  — Black  v.  Reno,  59  Fed.  Rep. 
917;  Orvis  v.  Powell,  98  U.  S.  176.  See  also 
National  Sav.  Bank  v.  Creswell,  100  U.  S.  641. 

Alabama.  —  Planters,  etc.,  Bank  v.  Dundas, 
10  Ala.  661;  Rele  v.  Bibb,  43  Ala.  519;  Wal- 
lace v.  Nichols,  56  Ala.  321;  Dacus  v.  Streety, 
59  Ala.  183;  Mobile  Marine  Dock,  etc.,  Ins. 
Co.  v.  Huder,  35  Ala.  713;  Adetholt  v.  Henry, 
87  Ala.  418;  Northwestern  Land  Assoc.  v. 
Harris,  114  Ala.  468.  See  also  Prickett  v. 
Sibsrt,  75  Ala.  319. 

Arkansas.  — Terry  v.  Rosell,  32  Ark.  478. 

California.  —  Cheever  7/.  Fair,  5  Cal.  337; 
Raun  v.  Reynolds,  II  Cal.  20. 

Colorado.  — Fasselt  v.  Mulock,  5  Colo.  466. 

Connecticut.  —  Hunt  v.  Mansfield,  31  Conn. 
48S. 

Delaware.  —  Citizens  Nat.  Bank  v.  Middle- 
town  Academy,  5  Del.  Ch.  596. 

Florida.  —  Ritch  v.  Eichelberger,  13  Fla.  169. 

Georgia.  —  Cumming  v.  Camming,  3  Ga.  460. 

Illinois, — Iglehart  v.  Crane,  42  111.  261; 
Dodds  v.  Snyder,  44  111.  53;  Briscoe  v.  Power, 
47  III.447;  Lock  v.  Fulford,  52  111.  166;  Tomp- 
kins v.  Wiitberger,  56  111.  385;  Boone  v.  Clark, 
129  111.  466;  Niles  v.  Harmon,  80  111.  396;  St. 
Joseph  Mfg.  Co.  v.  D-iggett,  84  111.  556;  Hawhe 
v.  Snydaker,  86  111.  197;  Hosmer  v.  Campbell, 
98  111.  572;  Crawford  v.  Richeson,  101  111.  351; 
Vogle  v.  Brown,  120  111.  338;  Brown  v.  Mc- 
Kay, 15 1  111.  315;  Vogel  v.  Shurtliff,  28  111. 
App.  516;  Layman  v.  Willard,  7  111.  App.  183. 

Indiana.  —  Day  v.  Patterson,  18  Ind.  114; 
Cissna  v.  Haines,  18  Ind.  496;  McCulhim  v. 
Turpie,  32  Ind.  146;  Williams  v.  Perry,  20  Ind. 
437,  83  Am.  Dec.  327;  Aiken  v.  Bruen,  21  Ind. 
137;  Alsop  v.  Hutchings,  25  Ind.  347;  Mc- 
Sliirley  v.  Birt,  44  Ind.  386;  Houston  v  Hous- 
ton, 67  Ind.  284;  Habn  v.  Behrman,  73  Ind. 
120;  Bank  of  Commerce  v.  EvansviUe  First 
Nat.  Bank,  150  Ind.  588. 

Louisiana.  —  Devron  v.  His  Creditors,  11 
La.  Ann.  482;  O'Laughlin's  Succession,  18 
La.  Ann.  142;  Deverge  v.  Hjs  Creditors,  18  La. 
Ann.  169  Ventress  v.  His  Creditors,  20  La. 
Ann.  359;  Hautau's  Succession,  32  La.  Ann. 
54;  Henry's  Succession,  45  La.  Ann.  156. 

Maine.  —  Holden  v.  Pike,  24  Me  427;  Cush- 
ing  v.  Ayer  25  Me.  383;  Sheperd  v.  Adams, 
32  Me.  63;  Wallace  v.  Stevens,  64  Me.  22,5. 

Maryland.  —  Watson  v.  Bane,  7  Md.  117; 
Berry  v.  Protestant  Episcopal  Church,  7  Md. 
564;  Dyson  v.  Simmons,  48  Md.  207;  Burger 
v.  Greif,  55  Md.  518. 

Massachusetts.  —  Bradley  v.  George,  2  Allen 
(Mass.)  392;  George  v.  Wood,  9  Allen  (Mass.) 
80,  85  Am.  Dec.  741;  Chase  Woodbury,  6 
Cash.  (Mass.)  143;  Allen  v.  Clark  17  Pick. 
(Mass.)  47-  Compare  Parkman  v.  Welch,  19 
Pick.  (Mass.)  231;  Beard  v.  Fitzgerald,  105 
Mass.  134. 

Michigan.  — Carulhers  v.  Hall,  10  Mich.  40; 
Jarner,  v.  Brown,  11  Mich.  25;  Cooper  v.  Bigly, 
13  Mich?  463;  Ireland  v.  Woolman,  15  Mich. 


253;  McKinney  v.  Miller,  19  Mich.  142;  Payne 
v.  Avery,  21  Mich  524;  Sibley  v.  Baker,  23 
Mich.  312;  Sager  v.  Tupper,  35  Mich,  134; 
McVeigh  v.  Sherwood,  47  Mich.  545;  J.  I. 
Case  Threshing  Mach.  Co.  v.  Mitchell,  74 
Mich.  679;  Grand  Rapids  Sav.  Bank  v.  Deni- 
son,  92  Mich.  418;  Mason  v.  Payne,  Walk. 
(Mich.)  459.  Compare  Long  v.  Kaiser,  81 
Mich.  518 

Minnesota.  —  Johnson  v.  Williams,  4  Minn. 
260;  Clark  v.  Kraker,  51  Minn.  444. 

Mississippi.  — Georgia  Pac.  R.  Co.  v.  Walker, 
61  Miss.  481;  Millsaps  v.  Bond,  64  Miss.  453. 

Missouii.  —  Crosby  v.  Farmers'  Bank,  107 
Mo.  445;  Holy  Ghost  Assoc.  v.  Fehlig,  72  Mo. 
App.  473. 

Nebraska.  —  Lausman  v.  Drahos,  8  Neb.  457. 

New  Hampshire.  —  Brown  v.  Simons,  44  N. 
H.  475;  Aiken  v.  Gale,  37  N.  H.  501;  Gage  p. 
McGregor,  61  N.  H.  47;  Mahagan  v.  Mead,  63 
N.  H.  570. 

New  Jersey.  —  Warwick  v.  Ely,  29  N.  J.  Eq. 
82;  Hiles  v.  Coult,  30  N.  J.  Eq.  40;  Powles  v. 
Griffith,  37  N.  J.  Eq.  384;  Gray  v.  Hattersley, 
50  N.  J.  Eq.  2ii ;  Davis  v.  Piggott,  56  N.J. 
Eq.  634;  Wikoff  v.  Davis,  4  N.  J.  Eq.  224; 
Mount  v.  Potts,  23  N.  J.  Eq.  188;  Shannon  v. 
Marselis,  1  N.  J.  Eq.  413:  Daly  r.  Ely,  51  N. 
J.  Eq.  104;  Hanes  v.  Denby,  (N.  J.  1894)  28 
Atl.  Rep.  798;  Jackson  v.  Condict,  57  N.  J. 
Eq.  522;  Wealherby  v.  Slack,  16  N.  J.  Eq.  491. 

Arew  York.  —  Clowes  v.  Dickenson,  5  Johns. 
Ch.  (N.  Y.)  235;  Howard  Ins.  Co.  v.  Halsey, 
8  N.  Y.  271,  59  Am.  Dec.  478;  Chapman  1: 
West,  17  N.  Y.  125;  Belmont  v.  Coman,  22  N. 
Y.  43S,  78  Am.  Dec.  213;  Hopkins  z:  Wollev, 
81  N.  Y.  77;  Welling  v.  Ryerson,  94  N.  Y.  98; 
Murray  v.  Fox,  104  N.  Y.  393;  Li.bbey  v.  Tufts, 
(Supm.  Ct.  Gen.  T.)  1  N.  Y.  Supp.  353;  Bur- 
chell  v.  Osborne,  (Supm.  Ct.  Gen.  T.I  6  N.  Y. 
Supp.  863;  Green  v.  Milbank,  (Supm.  Ct.  Spec. 
T.)  3  Abb.  N.  Cas.  (N.  Y.)  138;  Si  John  v. 
Bumpstead,  17  Barb.  (N.  Y.)  102;  New  York 
L.  Ins.,  etc.,  Co.  v.  Milnor,  I  Barb.  Ch.  <N.  Y.) 
353;  Stuyvesant  v.  Hall,  2  Barb.  Ch.  (N.  Y.) 
151 ;  Ex  p.  Merrian,  4  Den.  (N.  Y.)  254;  Kendall 
v.  Niebuhr,  (N.  Y.  Super.  Ct.  Spec.  T.)  58  How. 
Pr.  (N.  Y.)  163;  Steere  v.  Childs,  15  Hun  (X. 
Y.)  511;  Coles  v.  Appleby,  22  Hun  (N.  Y.)  72; 
Van  Slyke  v.  Van  Loan,  26  Hun  (N.  Y.)  344; 
Thomas  v.  Moravia  Foundry,  etc.",  Co.,  43 
Hun  (N.  Y.)  487;  Quackenbush  v  O'Hare,  61 
Hun  (N.  Y.)  388;  Denton  v.  Ontario  County 
Nat.  Bank,  77  Hun  (N.  Y.)  83;  Chapman  v. 
West,  17  N.  Y.  125;  Gill  v.  Lyon,  1  Johns.  Ch. 
(N.  Y.)  447;  James  v.  Hubbard,  1  Paige  (N. 
Y.)  228;  Gouverneur  v.  Lynch,  2  Paige  (N.  Y.) 
300;  Jenkins  v.  Frever,  4  Paige  (N.  Y.)4~; 
Guion  v.  Knapp,  6  Paige  (N.  Y.)  35,  29  Am. 
Dec.  741;  Skeel  v.  Spraker,  8  Paige  (N.  Y.) 
182;  Dickerson  v.  Tillinghast,  4  Paige  (N.  Y.) 
215,  25  Am.  Dec.  528;  Patty  v.  Pease,  8  Paige 
(N.  Y.)  277,  35  Are.  Dec.  683;  Schryver  :. 
Teller,  9  Paige  (N.  Y.)  173;  Snyder  v.  Stafford, 
11  Paige  (N.  Y)  71;  Rathbone  v.  Clark.  9 
Pais?  (N.  Y.)  64S;  Crafts  v.  Aspinwall,  »  N. 
Y.  289. 

Ohio.  —  Commercial  Bank  v.  Western  Re- 
serve Bank,  11  Ohio  444,  38  Am.  Dec.  739; 
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chasers  is  deemed  more  equitable,  though  the  rule  requiring  that  the  unsold 
residue  be  first  applied  is  recognized  and  enforced.1 

Alienation  by  First  Grantee. — The  equity  of  the  prior  purchaser  follows  the 
lands  into  the  possession  of  subsequent  holders  deriving  title  through  him.* 

Alienation  by  Last  Grantee.  —  And  the  general  rule  is  not  defeated  by  a  transfer 
of  the  lands  last  sold.3 

Priority  of  Debt  Due  to  Government.  —  The  right  of  the  national  government  to 
priority  of  payment  of  a  debt  is  not  affected  by  this  rule.4 

United  states  Courts.  —  Where  the  principle  has  become  a  rule  of  property  in 


Green  v.  Ramage,  18  Ohio  428,  51  Am.  Dec. 
458;  Nellons  v.  Truax,  6  Ohio  St.  97;  Ankete) 
v.  Converse,  17  Ohio  St.  11,  91  Am.  Dec.  115; 
Sternberger  v.  Hanna,  42  Ohio  St.  305;  Piatt 
v.  St.  Clair,  6  Ohio  227;  Smilh  v.  Altick,  24 
Ohio  Si.  369. 

Oregon.  —  Knott  v.  Shaw,  5  Oregon  482. 

Pennsylvania.  — Cowden's  Estate,  1  Pa.  Si. 
267;  Becker  v.  Kehr,  49  Pa.  St.  223;  Mc- 
Devitl's  Appeal,  70  Pa.  St.  377;  Homing's 
Appeal,  90  Pa.  St.  388;  Phelps's  Appeal,  98 
Pa.  St.  546;  Milligan's  Appeal,  104  Pa.  St.  503; 
Fessenden's  Estate,  170  Pa.  St.  631;  Champlin 
v.  Williams,  9  Pa.  St.  341-  In  re  McGill,  6  Pa. 
St.  504;  Lloyd  v.  Galbraith,  32  Pa.  St.  103; 
Fluek  v.  Replogle,  13  Pa.  St.  405;  Taylor  v. 
Maris,  5  Ravvle  (Pa.)  51;  Nailer  v.  Stanley,  10 
S.  &  R.  (Pa.)450,  13  Am.  Dec.  691;  Allegheny 
Nat.  Bank's  Appeal,  19  W.  N.  C.  (Pa.)  78; 
Me-vey's  Appeal,  4  Pa.  St.  80;  Winberg  i: 
Reiff,  4  Pa.  St.  88,  note.  Contra,  Presbyterian 
Minister  Corp.  v.  Wallace,  3  Rawle  (Pa.)  109; 
Donley  v.  Hays,  17  S.  &  R.  (Pa.)  400.  These 
two  cases,  however,  have  not  been  followed. 
See  Cowden's  Estate,  1  Pa.  St.  267,  and  the 
other  cases  cited  supra. 

South  Carolina. — Clark  v.  Wright,  24  S. 
Car.  526;  Canaday  v.  Boliver,  25  S.  Car.  547; 
Stein meyer  v.  Steinmeyer,  55  S.  Car.  9;  Meng 
v.  Houser,  13  Rich.  Eq.  (S.  Car.)  210;  Stoney 
v.  Shultz,  1  Hill  Eq.  (S.  Car.)  465,  27  Am.  Dec. 
429;  Thompson  v.  Perry,  2  Hill  Eq.  (S.  Car.) 
213,  29  Am.  Dec.  68;  Gist  v.  Pressley,  2  Hill 
Eq.  (S.  Car.)  318;  Moore  v.  Trimmier,  32  S. 
Car.  511;  Watson  v.  Neal,  38  S.  Car.  90. 

Tennessee.  —  Thompson  v.  Pyland,  3  Head 
(Tenn.)  537;  Rice  v.  Hunt,  12  Heisk.  (Tenn  ) 
344;  Mowry  v.  Davenport,  6  Lea  (Tenn.)  80; 
Jones  v.  Maney,  7  Lea  (Tenn.)  341;  Hunt  v. 
Ewing,  12  Lea(Tenn.)  519;  Boyce  v.  Stanton, 
15  Lea  (Tenn.)  346;  Wright  v.  Atkinson,  3 
Sneed  (Tenn.)  586;  Meek  v.  Thompson,  99 
Teno.  732.  The  case  of  Jobe  v.  O'Brien,  2 
Humph.  (Tenn.)  34,  disregards  the  general 
rule,  but  has  not  been  followed  in  the  later 
cases.  See  Hunt  v.  Ewing,  12  Lea  (Tenn.) 
519.  and  Meek  v.  Thompson,  99  Tenn.  732. 

Texas. — Miller  v.  Rogers,  49  Tex.  398; 
Rippetoe  v.  Dwyer,  49  Tex.  498;  Henkel  v. 
Bohnke,  7  Tex.  Civ.  App.  16;  Merritt  v.  Frei- 
berg, 13  Tex.  Civ.  App.  201;  Devine  v.  U.  S. 
Mortgage  Co.,  (Tex.  Civ.  App.  1898)48  S.  W. 
Rep.  585. 

Vermont.  —  Gates  v.  Adams,  24  Vt.  71; 
Lyman  v.  Lyman,  32  Vt.  79,  76  Am.  Dec.  151; 
Root  v.  Collins,  34  Vt.  173;  Deavitt  v.  Jude- 
vine,  (Vt.  1887)  17  Atl.  Rep.  410. 

Virginia. —  Conrad  v.  Harrison,  3  Leigh 
(Va.)  532;  M'Clung  v.  Beirne,  10  Leigh  (Va.) 


410;  Rodgers  v.  M'Cluer,  4  Gratt.  (Va.)  81,  47 
Am.  Dec.  715;  Henkle  v.  Allstadt,  4  Gratt. 
(Va.)  284;  Alley  v.  Rogers,  19  Gratt.  (Va.)  366; 
Jones  v.  Phelan,  20  Gratt.  (Va.)  229;  Lynch- 
burg Perpetual  Bldg.,  etc,  Assoc.  v.  Fellers, 
96  Va.  337.  Formerly  it  had  been  held  that 
the  rule  of  ratable  contribution  applied.  Bev- 
erley v.  Brooke,  2  Leigh  (Va.)  425. 

West  Virginia.  —  McClaskey  v.  O'Brien,  16 
W.  Va.  791;  Renick  v.  Ludington,  20  W.  Va. 
511. 

Wisconsin.  — Ogden  v.  Glidden,  9  Wis.  46; 
Bassett  v.  McDonel.  13  Wis.  444;  Worth  v. 
Hill,  14  Wis.  559;  State  v.  Throup,  15  Wis. 
314;  Slate  1  Titus,  17  Wis.  241;  Aiken  v.  Mil- 
waukee, etc.,  R.  Co.,  37  Wis.  469. 

Sales  of  Fixtures.  —  The  rule  has  been  ap- 
plied to  successive  sales  of  fixtures  from  prem- 
ises subject  to  a  mortgage.  Smith  v.  Altick, 
24  Ohio  St.  369. 

Mortgage  by  Prior  Grantee  to  Vendor  Who  Con- 
veys to  Third  Party.  —  The  rule  is  not  affected 
by  the  fact,  that  the  first  part  purchaser  after- 
wards mortgaged  his  portion  to  his  grantor, 
and  upon  failure  to  pay  the  mortgage  ob- 
tained a  loan  from  a  third  person,  to  whom 
he  allowed  his  grantor  to  convey  for  security, 
and  that  this  third  person,  upon  learning  of  the 
paramount  incumbrance,  obtained  from  the 
grantor  notes  to  secure  himself  against  it. 
Deavitt  v.  Judevine,  (Vt.  1887)  17  Atl.  Rep. 
410. 

1.  Rule  in  Iowa  and  Kentucky  —  Iowa. — 
Bates  v.  Ruddick,  2  Iowa  423,  65  Am.  Dec. 
774;  Massie  v.  Wilson,  16  Iowa  390;  Anson  v. 
Anson,  20  Iowa  58,  89  Am.  Dec.  514;  Doug- 
lass v.  Bishop,  27  Iowa  214;  Barney  v.  Myers, 
28  Iowa  472;  White  v.  Rittenmyer,  30  Iowa 
268;  Tufts  v.  Stanley,  42  Iowa  628 ;  Iowa  L.  & 
T.  Co.  v.  Mowery,  67  Iowa  113;  Huff  v.  Far- 
well,  67  Iowa  298;  Windsor  v.  Evans,  72  Iowa 
692;  Witt  v.  Rice,  90  Iowa  451. 

Kentucky.  —  Morrison  v.  Beckwith,  4  T.  B. 
Mon.  (Ky.)  73,  16  Am.  Dec.  136,  142,  note; 
Dickey  v.  Thompson,  8  B.  Mon.  (Ky.)  313; 
Burk  v.  Chrisman,  3  B.  Mon.  (Ky.)  50;  Pos- 
ton  v.  Eubank,  3  T.  J.  Marsh.  (Ky.)45  ;  Hughes 
v.  Graves,  I  Litt.  (Ky.)  317;  Campbell  v.  John- 
ston, 4  Dana  (Ky.)  179;  Tabor  v.  Payne,  (Ky. 
1897)  41  S.  W.  Rep.  557. 

2.  Equity  of  Prior  Purchaser's  Alienees.  —  Hop- 
kins v.  Wolley,  81  N.  Y.  77.  See  also  infra, 
this  section,  As  to  Creator  of  Incumbrance. 

3.  Alienation  by  Last  Grantee  Inoperative  to 
Defeat  Rule.  —  Pierce  v.  Canavan,  1  Can.  L.  T. 
127. 

4.  Priority  of  Claim  Due  to  Government  Not 
Affected  by  Rule.  —  U.  S.  v.  Duncan,  12  111.  523, 
4  McLean  (U.  S.)  607. 
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a  state  it  will  be  followed  by  the  United  States  courts  sitting  in  that  state.1 

Right  of  Prior  Grantee  Superior  to  Right  of  Subsequent  Lienor.  —  This  right  of  the  prior 
grantee,  being  superior  to  the  rights  of  subsequent  purchasers  from  the  debtor, 
is  obviously  superior  to  the  equities  of  subsequent  incumbrancers  of  the 
unsold  residue;2  and  this  is  true  although  both  senior  and  junior  incum- 
brances are  in  the  hands  of  the  same  person,3  and  though  the  prior  grantee  is 
the  debtor's  wife  and  has  joined  with  him  in  mortgaging  the  unsold  residue 
to  a  stranger  with  notice.4 

Measure  of  Purchasers'  Liability.  —  As  between  the  successive  purchasers  of  the 
encumbered  lands,  where  the  right  of  payment  in  lieu  of  sale  under  the  incum- 
brance is  granted,  the  question  has  arisen  whether  the  contributions  to  be 
made,  first  by  the  last  purchaser  and  then  by  the  others  in  the  inverse  order  of 
alienation,  are  to  be  of  amounts  equal  to  the  prices  at  which  their  respective 
purchases  from  the  debtor  were  made  or  to  the  present  values  of  the  lands. 
It  appears  to  be  settled,  however,  that  the  liability  of  the  purchasers  is  meas- 
ured by  the  value  of  their  respective  shares  at  the  time  when  the  paramount 
lien  is  enforced  against  them ;  or,  in  other  words,  by  the  present  values  of  the 
parcels.5 

improvements.  —  The  foregoing  rule  obviously  has  the  effect  of  rendering  the 
purchasers  liable  for  any  improvements  that  they  may  have  placed  upon  the 
lands  between  the  time  of  their  purchase  from  the  debtor  and  the  time  of 
the  enforcement  of  the  paramount  incumbrance.6 

2.  Necessity  for  Warranty.  —  Whether  covenants  of  warranty  are  necessary 
to  produce  this  rule  is  a  question  upon  which  the  decisions  are  not  uniform. 
It  has  been  held  that  the  rule  applies  only  when  the  prior  conveyances  are 
made  by  deed  with  warranty,  or  with  full  covenants  against  incumbrances.7 
On  the  other  hand,  however,  a  deed  of  warranty  does  not  create  a  lien  on  the 
rest  of  the  property  for  the  amount  of  the  mortgage;  equity  merely  recognizes 
the  mortgagor's  contract  as  binding  upon  him  and  upon  subsequent  purchasers 
acquiring  title  with  knowledge  thereof.8  And  there  is  authority  for  the 
position  that  the  rule  does  not  depend  upon  the  existence  or  nonexistence  of 
covenants  of  warranty,  but  that  the  intent  to  exonerate  the  grantee  from  the 
paramount  incumbrance  may  well  be  deduced  where  the  conveyance  is  made 
without  warranty.9 

1.  Federal  Courts  Follow  State  Courts.  —  Orvis  necessarily  depending  upon  the  priorities  be- 
v.  Powell,  98  U.  S.  176.  See  also  National  tween  the  different  purchasers.  Mobile  Marine 
Sav.  Bank  v.  Creswell,  100  U.  S.  641.  Dock,  etc.,  Ins.  Co.  v.  Huder,  35  Ala.  713,  per 

2.  Newton  v.  Nunnally,  4  Ga.  356;  Gantz  v.  Walker,  C.J.,  citing  Dickey  v.  Thompson,  8  B. 
Toles,  40  Mich.  725;  Sager  v.  Tupper,  35  Mich.  Mon.  (Ky.)  316,  and  disapproving  Morrison  v. 
134  {distinguishing  and  explaining  Gilliam  v.  Beckwith,  4  T.  B.  Mon.  (Ky.)  76,  16  Am.  Dec. 
McCormack,  85  Tenn.  598];  Bruner's  Appeal,  136,  and  Burk  v.  Chrisman,  3  B.  Mon.  (Ky.)  50. 
7  W.  &  S.  (Pa.)  269;  Ziegler  v.  Long,  2  Watts  6.  Effect  of  Rule  Is  to  Render  Purchasers  Liable 
(Pa.)  206;  McClaskey  v.  O'Brien,  16  W.  Va.  for  Improvements.  —  Mobile  Marine  Dock,  etc., 
791.    See  also  Warren  v.  Foreman,  19  Wis.  35.      Ins.  Co.  v.  Huder,  35  Ala.  ~iy,  Aderhalt  v. 

3.  Jones  v.  Maney,  7  Lea  (Tenn.)  341.  Henry,  87  Ala.  418. 

4.  J.  I.  Case  Threshing  Mach.  Co.  v.  Mitch-  7.  Warranty  Essential.  —  Hoy  v.  Bramhall, 
ell,  74  Mich.  679.  19  N.  J.  Eq.  74;  Jackson  v.  Condict,  57  N.  J. 

5.  Purchasers  Liable  for  Present  Value  of  Their-  Eq.  522,  from  which  latter  case  it  would  ap- 
Lands.  —  Mobile  Marine  Dock,  etc.,  Ins.  Co.  v.  pear,  however,  that  other  circumstances  might 
Huder,  35  Ala.  713;  Aderholt  v.  Henry,  87  Ala.  exist  sufficient  to  give  rise  to  the  rule  inde- 
418;   Dickey  v.  Thompson,  8  B.  Mon.  (Ky.)     pendent  of  warranty. 

316;  Shannon  v.  Marselis,  1  N.  J.  Eq.  413;  The  sales  must  be  made  free  from  incum- 
Wikoff  v.  Davis,  4  N.  J.  Eq.  224;  Stevens  v.  brances.  Bispham's  Eq.  (3d  ed.),  £  333.  And 
Cooper,  1  Johns.  Ch.  (N.  Y.)  425,  7  Am.  Dec.  where  the  conveyance  is  by  voluntary  deed 
499;  Gouverneur  v.  Lynch,  2  Paige  (N.  Y.)  upon  merely  nominal  consideration  and  with- 
300;  Guion  v.  Knapp,  6  Paige  (N.  Y.)  35,  29  out  covenants  of  warranty,  the  grantee  will 
Am.  Dec.  741.  See  also  Britton  v.  Updike,  3  not  be  relieved  from  the  liability  for  ratable 
N.  J.  Eq.  125.  contribution.    Jackson  v.  Condict,  57  N.  J.  Eq. 

The  Kentucky  Decisions,  though  not  following  522. 
the  rule  of  inverse  order  of  alienations,  have         8.  Welch  v.  Beers,  8  Allen  (Mass.)  151. 
been  considered  as  authorities  for  the  principle        9.  Warranty   Not    Essential.  —  Erlinger  v. 
as  stated  above;  the  question  of  valuation  not      Boul,  7  111.  App.  40;  Cooper  -•.  Bigly,  13  Mich. 
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Covenant  for  Further  Assurance.  —  It  has  been  held,  too,  that  a  covenant  for 
further  assurance  only,  contained  in  a  conveyance  of  part  of  mortgaged  prem- 
ises, no  mention  being  made  of  the  mortgage,  is  sufficient  to  protect  the  pur- 
chaser and  to  throw  the  mortgage  upon  the  unsold  part.1 

And  a  Mere  Verbal  Sale  of  a  portion  of  mortgaged  lands,  followed  by  possession 
and  improvements  by  the  purchaser,  has  been  held  to  be  sufficient  to  bring 
into  operation  this  rule  of  equity  in  favor  of  the  vendee  as  against  the  mort- 
gagor and  claimants  under  him  with  actual  notice.* 

3.  Scope  of  Principle  —  a.  In  CASE  OF  SUCCESSIVE  INCUMBRANCES.  —  The 
principle  has  been  held  applicable  to  successive  incumbrances  by  way  of  mort- 
gage or  judgment  upon  parts  of  premises  bound  by  a  prior  lien,  as  well  as  to 
successive  conveyances,  a  mortgage  being  considered  as  a  conveyance  to  the 
extent  of  the  money  due  thereon.3 

b.  As  to  Character  of  Incumbrance. — The  principle  is  enforced 
regardless  of  the  character  of  the  incumbrance.4  It  is  applicable  to  property 
subject  to  mortgages,5  judgments,6  vendors'  liens,7  debts 8  or  legacies 9 
charged  on  the  land  by  will,  or  any  lien  or  charge  whatsoever. 

c.  As  to  Creator  of  Incumbrance.  —  The  application  of  the  general 


463;  Woods  v.  Spalding,  45  Barb.  (N.  Y.)  602; 
Murray  v.  Fox,  104  N.  Y.  393;  McClaskey  v. 
O'Brien,  16  VV.  Va.  791. 

1.  Covenant  for  Further  Assurance  Sufficient.  — 
In  re  Jones,  62  L.  J.  Ch.  996,  69  L.  T.  N.  S. 
45- 

2.  Verbal  Sale  Followed  by  Occupation  and  Im- 
provements Sufficient.  —  Root  v.  Collins,  34  Vt. 
173- 

For  a  Full  Discussion,  see  the  title  Vendor 
and  Purchaser. 

3.  Principle  Applicable  to  Successive  Incum- 
brances.—  Dodds  v.  Snyder,  44  111.  53;  Dyson 
v.  Simmons,  48  Md.  207;  Sibley  v.  Baker,  23 
Mich.  312;  New  York  L.  Ins.,  etc., Co.  v.  Milnor, 
1  Barb.  Ch.  (N.  Y.)  353;  Stuyvesant  v.  Hall,  2 
Barb.  Ch.  (N.  Y.)  151;  Kellogg  v.  Rand,  n 
Paige  (N.  Y.)  59;  Snyder  v.  Stafford,  11  Paige 
(N.  V.)  71;  Mevey's  Appeal,  4  Pa.  St.  80; 
Moore  v.  Trimmier,  32  S.  Car.  511;  Conrad  v. 
Harrison,  3  Leigh  (Va.)  532. 

4.  Any  lien  or  Incumbrance  Sufficient.  —  Nel- 
lons  v.  Truax,  6  Ohio  St.  97;  Covvden's  Estate, 
1  Pa.  St.  267;  Meek  v.  Thompson,  99  Tenn. 
732. 

6.  Mortgages.  —  Hurd  v.  Eaton,  23  111.  122; 
Woods  v.  Spalding,  45  Barb.  (N.  Y.)  602; 
Welch  v.  James,  (Supm.  Ct.  Spec.  T.)  22 
How.  Pr.  (N.  Y.)  474;  Gill  v.  Lyon,  1  Johns. 
Ch.  (N.  Y.)  447.  And  see  generally  the  cases 
cited  supra,  this  section,  Genera!  Principle,  the 
greater  number  of  these  cases  arising  under 
the  lien  of  a  paramount  mortgage. 

6.  Judgments — United  Stales. — National  Sav. 
Bank  v.  Creswell.  100  U.  S.  630. 

Alabama.  —  Relfe  v.  Bibb,  43  Ala.  519. 

Indiana.  —  Sidener  v.  White,  46  Ind.  588; 
Houston  v.  Houston,  67  Ind.  276;  Merritt  v. 
Richey,  97  Ind.  238;  Day  v.  Patterson,  18  Ind. 

"4-  ... 

Mississippi.  —  Pallen  v.  Agricultural  Bank, 
Freem.  (Miss.)  419. 

New  York.  —  Clowes  v.  Dickenson,  5  Johns. 
Ch.  (N.  Y.)  235. 

Ohio.  —  Commercial  Bank  v.  Western  Re- 
serve Bank,  11  Ohio  444,  38  Am.  Dec.  739. 

Pennsylvania.  —  Nailer  v.  Stanley,  10  S.  & 
R.  (Pa.)  450,  13  Am.  Dec.  691. 


South  Carolina.  —  Hamburg  Bank  v.  How- 
ard, 1  Strobh.  Eq.  (S.  Car.)  173. 

Tennessee.  —  Meek  v.  Thompson,  99  Tenn. 
732;  Movry  v.  Davenport,  6  Lea  (Tenn.)  80; 
Jones  v.  Maney,  7  Lea  (Tenn.)  341;  Hunt  v. 
Ewing,  12  Lea  (Tenn.)  519. 

Virginia.  —  M'Clung  v.  Beirne,  10  Leigh 
(Va.)  410  [overruling  Beverley  v.  Brooke,  2 
Leigh  (Va.)  425];  Brengle  v.  Richardson,  78 
Va.  406. 

7.  Vendors'  Liens.  —  Crafts  v.  Aspinwall,  2 
N.  Y.  289;  Boyce  v.  Stanton,  15  Lea  (Tenn.) 
346. 

8.  Charge  of  Decedent's  Debts.  —  El  wood  v. 
Deifendorf,  5  Barb.  (N,  Y.)  398;  Piatt  v.  St. 
Clair,  6  Ohio  227. 

9.  Legacies  Charged  on  Land.— When  a  devisee 
sells  to  successive  purchasers  lands  charged 
with  the  payment  of  legacies,  such  lands  will 
be  resorted  to  in  the  inverse  order  of  their 
alienation.  Jenkins  v.  Freyer,  4  Paige  (N.  Y.) 
47;  Wieting  v.  Bellinger,  50  Hun  (N.  Y.)  324; 
Nellons  v.  Truax,  6  Ohio  St.  07;  Becker  v. 
Kehr,  49  Pa.  St.  223;  Fessenden's  Estate,  170 
Pa.  St.  631;  Scott  v.  Patchin,  54  Vt.  253.  See 
also  Dodge  v.  Manning,  1  N.  Y.  298. 

The  rule  is  otherwise,  however,  where  the 
charged  lands  are  devised  to  several  persons 
and  afterwards  pass  to  purchasers.  In  such 
case  each  parcel  passes  subject  to  its  propor- 
tionable share  of  the  burden,  and  is  so  charge 
able  in  the  hands  of  the  grantees.  Sinking 
Fund  Com'rs  v.  Woodward,  40  N.  J.  Eq.  23. 

Lien  in  Favor  of  State. —  Under  the  Oregon 
statute  giving  to  the  state  a  lien  on  all  prop- 
eity,  both  real  and  personal,  of  a  criminal, 
from  the  time  of  the  commission  of  his  offense 
(now  Hill's  Annot.  Laws  Oregon  1892,  §  2026), 
it  is  held  that  where  the  property  of  a  criminal 
has  been  sold  in  parcels,  it  is  liable  to  the 
satisfaction  of  the  lien  in  the  inverse  order  of 
alienation.    Knott  v.  Shaw,  5  Oregon  4S2. 

Recognizance  in  Partition.  —  Phelps's  Appeal, 
98  Pa.  St.  546. 

No  Distinction  Between  Creditor's  Lien  and  Lien 
Resulting  from  Contract.  —  Jones  v.  Maney,  7 
Lea  (Tenn.)  341 ;  Mowry  v.  Davenport,  6  Lea 
(Tenn.)  80;  Hunt  v.  Ewing,  12  Lea  (Tenn.)  519. 
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principle  is  not  confined  to  alienations  by  a  mortgagor  who  is  personally 
responsible  for  the  debt,  but  the  rule  is  equally  applicable  to  successive 
conveyances  with  warranty  by  a  grantee  of  the  whole  or  a  part  of  premises 
encumbered  by  a  prior  owner.  In  other  words,  it  is  immaterial  whether  the 
incumbrance  was  created  by  the  immediate  grantor  of  the  encumbered  lands 
or  by  one  from  whom  he  derived  title.1 

d.  After-acquired  Lands.  —  The  principle  has  been  held  to  be  none 
the  less  applicable  although  a  part  of  the  land  involved  was  acquired  after  the 
time  when  the  lien  attached.3 

e.  Lands  in  Different  States.  —  And  the  rule  giving  to  the  purchaser 
of  part  of  the  encumbered  lands  the  right  to  require  that  the  part  unsold  shall 
first  be  taken  to  discharge  the  incumbrance  has  been  held  to  apply  notwith- 
standing the  fact  that  part  of  the  unsold  residue  is  situated  in  another  state.3 

/.  Lands  Sold  by  Tenants  in  Common.  —  Where  two  tenants  in  com- 
mon mortgage  for  a  joint  debt  the  land  so  held,  and  afterwards  make  partition, 
and  alien  their  several  shares  in  different  parcels,  the  share  set  off  to  each  is 
chargeable  primarily  with  one-half  the  debt,  and  should  be  sold  therefor  in  the 
inverse  order  of  alienation  of  its  several  parcels.4 

g.  Lands  Conveyed  to  Volunteers.  —  The  rule  has  been  enforced  in 
favor  of  a  voluntary  grantee  who  claimed  under  a  warranty  deed.3  But  gen- 
erally the  application  of  the  rule  has  been  refused  in  cases  of  voluntary  gran- 
tees; in  the  absence  of  warranty  or  covenants  against  incumbrances,  ratable 
contribution  is  enforced.**  And  when  the  alienations  are  made  upon  a  merely 
nominal  consideration  and  without  warranty,  there  being  no  other  circum- 
stances giving  rise  to  the  equity,  it  is  held  that  there  must  be  ratable 
contribution.7 

4.  Limits  of  Application  —  a.  In  General.  —  It  is  a  general  principle  in 
respect  to  this  equitable  remedy  that  the  rule  will  not  be  enforced  when  its 
enforcement  would  work  injustice  to  parties  in  interest.  The  rule,  being  a 
doctrine  of  equity,  will  yield  to  circumstances,  and  where  its  operation  would 
produce  an  inequitable  result  in  respect  to  the  parties  involved,  its  object  will 
be  attained  at  all  events  even  though  the  rule  itself  be  disregarded.8  Thus, 
although  the  principle  of  selling  the  encumbered  lands  in  the  inverse  order  of 
alienation  has  been  considered  to  be  itself  a  branch  of  the  doctrine  of  mar- 
shaling,9 it  has  been  held  to  be  superseded  by  the  latter  equity  where  its 

1.  Creator  of  Incumbrance  Immaterial.  —  Moore  ought  to  be  contribution  to  remove  the  incum- 
v.  Shurtleff,  128  111.  370;  Mason  v.  Payne,  brance,  yet  there  can  be  no  contribution  unless 
Walk.  (Mich.)  459;  YVikofT  v.  Davis,  4  N.  J.  the  donor  has  disposed  of  all  of  his  property. 
Eq.  224;  Keene  v.  Munn,  16  N.  J.  Eq.  39S;  The  creditor  in  equity  would  be  obliged  to  pro- 
Hiles  v.  Coult,  30  N.  J.  Eq.  40;  Guion  v.  ceed  first  against  the  property  in  the  hands  of 
Knapp,  6  Paige  (N.  Y.)  35,  29  Am.  Dec.  741;  the  donor.  Thompson  v.  Perry,  2  Hill  Eq.  (S. 
Hopkins  v.  Woolley,  81  N.  Y.  77.    See  also  Car.)  204,  29  Am.  Dec.  6S. 

Aderholt  v.  Henry,  87  Ala.  418.  6.  Ratable  Contribution  General  Kale.  —  Ker  ». 

2.  Lands  Acquired  Subsequent  to  Lien.  —  Craw-  Ker,  4  Ir,  R.  Eq.  15;  In  re  Jones,  (1893)  2  Ch. 
ford  v.  Richeson,  101  111.  351.  461;  Steinmeyer  v.  Steinmeyer,  55  S.  Car.  q. 

3.  Unsold  Residue  in  Another  State.  —  Welling  See  also  Thompson  v.  Perry,  2  Hill  Eq.  (S. 
v.  Ryerson,  94  N.  Y.  98.  Car.)  213,  29  Am.  Dec.  63. 

4.  Rathbone    v.    Clark,    9    Paige   (N.    Y.)  7.  Jackson  v.  Condict,  57  N.  J.  Eq.  522. 
648.  8.  Rule  Not  Enforced  to   Work  Injustice.  — 

5.  In  Favor  of  Voluntary  Grantee.  —  Harrison  Aderholt  v.  Henry,  87  Ala.  415;  Matteson  v. 
v.  Guerin,  27  N.  J.  Eq.  219.  See  also  Keaton  Thomas,  41  111.  no;  Hill  v.  McCarier,  27  X.  f. 
v.  Miller,  38  Miss.  630.  Eq.  41;  Bernhardt  v.  Lymburner,  85  X.  Y.  172; 

A  like  result  has  been  reached  under  the  Kellogg  v.  Rand,  n  Paige  (N.  Y.)  59;  Clark 

code  of  West  Virginia.     Renick  v.  Ludington,  v.  Wright,  24  S.  Car.  526. 

20  W.  Va.  511.  The  rule  is  not  applied  to  defeat  the  inier- 

The  rule  does  not  depend  on  the  fact  that  vening  rights  of  third  persons,  and  is  therefore 

the  first  purchase  is  made  for  valuable  con-  inapplicable  where  the  equity  of  a  wife  who 

sideration.    Howard  Ins.  Co.  v.  Halsey,  8  N.  has  mortgaged  her  own  property  to  secure  a 

Y.  271,  59  Am.  Dec.  47S,  per  Johnson,  J.  debt  of  her  husband  intervenes.  Trentman 

Between  Voluntary  Donees  of  Personalty. —  v.  Eldridge,  98  Ind.  525. 

And  although  between  subsequent  voluntary  9.  See  supra,  this  section.  General  Principle, 

donees  of  encumbered  personal  property  there  note. 
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application  would  work  injustice  to  a  subsequent  incumbrancer.1  But  the 
fact  that  there  are  several  debtors  and  that  the  parcel  conveyed  was  the  prop- 
erty of  one  who  as  among  them  is  alleged  to  be  primarily  liable  to  discharge 
the  debt,  has  been  held  not  to  affect  the  application  of  the  general  rule.2 

Where  Equities  Are  Equal.  —  Where  the  mortgagor  conveys  one  parcel,  taking 
back  a  purchase-money  mortgage,  before  the  payment  of  which  he  conveys 
the  other  parcel,  if  the  first  grantee  will  not  contribute  to  redeem  both  par- 
cels the  second  grantee,  upon  paying  the  whole  debt,  will  be  entitled  to  an 
assignment  of  the  mortgage,  and  will  thus  be  enabled  to  enforce  contribution, 
the  parties  standing  cequali  jure.3 

Effect  of  Laches.  — ■  But  if  the  alienee  having  this  equity  stands  by  and  permits 
the  execution  sale  of  his  part  before  the  residue  is  taken,  he  cannot  claim  from 
a  bona  fide  purchaser  for  value  a  reconveyance  of  the  land  ;  4  although  in  such 
a  case  he  may  recover  compensation  from  the  creditor.5  Neither  will  equity 
allow  to  him  the  benefit  of  valuable  improvements  made  on  the  land  after  the 
sale  and  before  the  assertion  of  his  claim.6 

Effect  of  Contract  Between  Debtor  and  Creditor,  ; —  The  application  of  the  rule  and 
the  priorities  of  the  different  purchasers  may  of  course  be  varied  by  force  of 
provisions  in  the  contract  between  the  debtor  and  creditor,  of  which  subse- 
quent purchasers  have  notice.7 

Satisfaction  of  Debt.  —  Where  a  sum  sufficient  to  pay  the  debt  and  costs  is 
realised  by  the  sale,  in  the  inverse  order,  of  one  or  more  of  the  parcels,  the 
remaining  lands  are  of  course  discharged  from  liability.** 

b.  Lands  Sold  Subject  to  Incumbrance.  —  Where  a  part  of  the 
encumbered  premises  is  sold  expressly  subject  to  the  incumbrance,  the  deed 
charging  the  payment  thereof  upon  the  land,  the  part  so  conveyed  must  of 
course  be  exhausted  in  the  first  instance  in  satisfaction  of  the  lien,  before  any 
other  part  of  the  encumbered  lands  can  be  taken,  whether  the  latter  remain 
in  the  grantor  or  have  been  sold  to  other  persons.9 

What  Necessary  to  Render  Incumbrance  Purchaser's  Debt.  —  To  constitute  a  personal 
obligation  upon  the  purchaser  of  land  covered  by  an  outstanding  incumbrance, 
so  that  he  will  be  bound  to  its  absolute  payment,  something  further  is  required 
than  a  mere  statement  in  the  deed  that  the  conveyance  is  subject  to  the 
mortgage.  To  create  such  a  liability,  the  language  of  the  deed  should  be, 
"  subject  to  the  payment  "  of  the  outstanding  incumbrance,  or  that  the 
incumbrance  "  forms  a  part  of  the  purchase  money  which  the  grantee  in  the 
deed  assumes  to  pay,"  or  some  equivalent  expression  which  clearly  imports 
that  an  obligation  is  intended  to  be  created  by  one  party  and  is  knowingly 
assumed  by  the  other. 10 

1.  Worth  v.  Hill  14  Wis.  559.  Compare  Debt.  —  Aderholt  v.  Henry,  87  Ala.  418;  Mason 
Slater  v.  Breese,  36  Mich.  77.  v.  Payne,  Walk.  (Mich.)  459;  Matter  of  Wis- 

2.  Welch  t.  James,  (Supm.  Ct.  Spec.  T.)  22  ner,  20  Mich.  442;  Caruthers  v.  Hall,  10  Mich. 
How.  Pr.  (N.  Y.)  474.  4g;  Engle  v.  Haines,  5  N.  J.  Eq.  186.  43  Am. 

3.  Parties  in  JEquali  Jure.  —  Allen  v.  Clark,  Dec.  624;  Thompson  v.  Bird,  57  N.  J.  Eq.  175. 
17  Pick.  (Mass.)  47.  See  also  infra,  this  section,  Parcels  Conveyed  to 

4.  Laches  Bars  Compensation  from  Bona  Fide  Same  Person. 

Purchaser.  —  St.  Joseph  Mfg.  Co.  v.  Daggett,  10.  What  Is  Sufficient  Evidence  of  Transferor 

84  111.  556;  Clowes  v.  Dickenson,  9  Cow.  (N.  Debt.  —  Stebbins  v.  Hall,  29  Barb.  (N  Y.)  524, 

Y.)  403.  reviewing  many  cases.    For  a  full  discussion 

5.  Eight  of    Recovery  Against    Creditor.  —  see  the  title  Vendor  and  Purchaser. 
Clowes  v.  Dickenson,  9  Cow.  (N.  Y.)  403.  The  words  "  subject  to  mortgage,"  in  a  con- 

6.  Compensation  Not  to  Include  Improvements.  veyance  of  one  of  (wo  tracts  bound  by  a  conw 
—  Clowes  v.  Dickenson,  9  Cow.  (N.  Y.)  403.  mon  mortgage,  have  been  held  not  to  imply 

7.  Contract  of  Debtor  and  Creditor  May  Affect  that  the  mortgage  is  to  be  paid  wholly  out  of 
Principle.  —  Northwestern  Land  Assoc.  v.  the  tract  conveyed,  or  that  the  grantee  as- 
Hatris,  114  Ala.  468;  Kendall  v.  Woodruff,  87  sumes  any  personal  liability  for  the  mortgage 
N.  Y.  1.  See  also  the  titles  Mortgages;  debt.  Hall  v.  Morgan,  79  Mo.  47.  See  also 
Vendor  and  Purchaser.  Scott  v.  Mead,  37  Fed.  Rep.  865. 

8.  Chap  man  v.  West,  17  N.  Y.  125  The  Release  of  Covenants  of  Warranty  for  valu- 

9.  Where  Lands  Conveyed  Are  Charged  with  able  consideration  does  not  give  rise  to  the 
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Incumbrance  Part  of  Purchase  Price.  —  Where  the  incumbrance  is  made  a  part  of 
the  purchase  price,  the  purchaser  is  generally  considered  as  having  assumed 
the  debt,  and,  therefore,  his  parcel  will  first  be  taken.1  This  principle  applies 
where  the  deeds  to  different  purchasers  bear  the  same  date,  and  the  fact  that 
the  purchaser  who  assumed  the  incumbrance  recorded  his  deed  first  cannot 
change  the  relative  rights  and  obligations  of  the  parties.2  But  where  land  is 
thus  sold,  if  the  purchaser  does  not  assume  payment  of  the  whole  incum- 
brance, he  has  the  right  to  enforce  contribution  from  the  rest  of  the  land  in 
proportion  to  its  value;  his  tract  shall  not  bear  more  than  its  ratable  share  of 
the  burden.3  So  where  the  deeds  of  alienation  expressly  subject  each  tract 
to  the  lien  of  the  incumbrance,  the  parcels  bear  the  burden  pro  rata.*  In 
such  a  case  the  mortgagee  may  sell  any  of  the  remaining  lands,  and  if  the  land 
of  one  of  the  grantees  who  takes  in  the  above  manner  is  sold  to  discharge  the 
incumbrance,  the  only  remedy  is  to  compel  ratable  contribution  from  the 
other  grantees  who  have  taken  in  like  manner.5  But  where  the  first  parcel  is 
sold  with  warranty  and  the  residue  expressly  subject  to  the  incumbrance, 
there  is  of  course  no  room  for  objection  to  the  application  of  the  general 
principle.6 

Burden  of  Proof.  — -The  general  rule  governs,  however,  unless  it  can  be  shown 
that  the  burden  of  the  incumbrance  has  been  shifted  upon  the  alienees,  and 
in  order  to  vary  the  rule  it  is  incumbent  upon  the  vendor  to  establish  this  fact.7 

c.  Lands  Contemporaneously  Sold.  —  Where  lands  subject  to  an 
incumbrance  are  sold  in  parcels  to  different  purchasers  at  the  same  time,  all 
the  purchasers  must  contribute  ratably  toward  the  discharge  of  the  common 
incumbrance.8  But  where  for  one  of  the  parcels  sold  on  the  same  day  a  pur- 
chase-money mortgage  was  given  back  to  the  grantor,  it  was  held  that  this 
parcel  was  properly  subjected  to  the  extent  of  its  special  unpaid  mortgage 
before  resort  was  had  to  the  other  parcels,  the  purchase  price  of  which  had 
been  paid.* 

inference  lhat  the  releaser  thereby  assumed  as  Am.  Dec.  151],  where  the  purchasers  took  sub- 
his  own  the  mortgage  debt  of  his  grantor.  ject  to  the  incumbrance  covering  the  whole 
Murray  v.  Fox,  104  N.  Y.  393.  premises,  it  was  held  that  the  parties  should 

1.  Assumption  of  Incumbrance  as  Consideration.  contribute  toward  the  common  burden  in  pro- 
—  Jager  v.  Vollinger,  174  Mass.  521;  Engle  v.  portion  to  the  values  of  the  properties  in  which 
Haines,  5  N.  J.  Eq.  186.  43  Am.   Dec.  624;      they  were  respectively  interested. 

Coles  v.  Appleby,  87  N.  Y.  114.  See  also  For  a  full  discussion  see  the  title  Vendor 
Vogel  v.  Shurtliff,  28  111.  App.  516;  Brown  z>      and  Purchaser. 

McKay,  151  111.  315;  Hanes  v.  Denby,  (N.J.  Sales  under  Execution.  —  This  rule  has  ap- 
1894)  28  Atl.  Rep.  798.  Compare  Fiske  v.  plied  to  successive  execution  sales  under  an 
Tolman,  124  Mass.  254,  26  Am.  Rep.  659;  Bel-  incumbrance  of  lands  subject  to  another  lien, 
mont  v.  Coman,  22  N.  Y.  438,  78  Am.  Dec.  Erlinger  v.  Boul,  7  111.  App.  40;  Sinking  Fund 
213.  Com'rs  v.  Woodward,  40  N.  J.  Eq.  23;  Car- 

But  although  the  first  purchaser  takes  on  penter  v.  Koons,  20  Pa.  St.  222.  See  also 
such  conditions  and  thus  renders  his  parcel  Aderholt  v.  Henry,  87  Ala.  418;  Van  Aken  v. 
primarily  liable,  the  other  subsequent  pur-  Gleason,  34  Mich.  477.  And  see  the  title 
chasers  will  be  resorted  to  in  the  inverse  order  Judicial  Sales,  vol.  17,  p.  948. 
of  their  conveyances.  McCullum  v.  Turpie,  5.  Burger  v.  Greif,  55  Md.  518.  See  also 
32  Ind.  146.  Briscoe  v.  Power,  47  111.  447. 

2.  Coles  v.  Appleby,  87  N.  Y.  114.  6.  First  Sale  with  Warranty,  Second  Subject  to 

3.  Where  Parcel  Conveyed  Is  Not  Charged  with  Incumbrance.  —  Gill  v.  Lyon,  1  Johns.  Ch  (N. 
Whole  Debt.  —  Chapman  v.  Beardsley,  31  Conn.      Y.)  447;  Mevey's  Appeal,  4  Pa.  St.  So. 

115;  Burger  v.  Greif,  55  Md.  518;  Hoy  v.  7.  Onus  Probandi  on  Vendor. —  Weatherby  z. 
Bramhall,  19  N.  J.  Eq.  74;  Mutual  L.  Ins.  Co.      Slack,  16  N.  J.  Eq.  491. 

v.  Boughrum,  24  N.  J.  Eq.  44;  Pancoast  v.         8.  Contribution  where  Sales  Are  Contempora- 

Duval,  26  N.  J.  Eq.  445;  Hill  v.  McCarter  27  neous.  —  Chase  v.  Woodbury,  6  Cush.  (Mass.) 
N.  J.  Eq.  41;  Harrison  v.  Guerin,  27  N.  J.  Eq.  143;  Brown  v.  Simons,  44  N.  H.  475;  Ex  p. 
219;  Engle  v.  Haines,  5  N.  J.  Eq.  186,  43  Am.  Merriam,  4  Den.  (N.  Y.)  254;  Alley  v.  Rogers, 
Dec.  624;  Zabriskie  v.  Salter,  80  N.  Y.  555.  19  Gratt.  (Va.)  366.    See  also  Rodgers  v.  Mc- 

4.  Aderholt  v.  Henry,  87  Ala.  418;  Moore  v.  Cluer,  4  Gratt.  (Va.)  81,  47  Am.  Dec.  715. 
Shurileff,  128  111.  370;  Briscoe  v.  Power.  47  111.  And  see  generally  the  titles  Contribution  and 
447;  Carpenter  v.  Koons,  20  Pa.  St.  226.  Exoneration,  vol.  7,  p.  325;  Vendor  and 

Thus,  in  Tarbell  v.  Durant,  61  Vt.  516  [dis-  Purchaser. 
tinguishing  Lyman  v.  Lyman,  32  Vt.  79,  76        9.  Watson  v.  Neal,  38  S.  Car.  90. 
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Enforcement  of  Principle. 


d.  Parcels  Conveyed  to  Same  Person.  —  The  general  rule  does  not 
apply  where  the  successive  sales  are  made  to  the  same  person,  subject  to  the 
incumbrance. 1 

e.  Titles  Derived  from  Different  Grantors.  —  The  rule  has  been 
held  inapplicable  to  a  case  where  the  several  persons  derive  title  through 
different  persons  and  not  through  a  common  debtor;  so  where  an  incumbrance 
is  created  upon  lands  given  to  different  persons,  as  in  the  case  of  several 
devises  charged  with  the  payment  of  legacies,  and  the  owners  sell  their 
respective  tracts  at  different  times,  the  general  rule  does  not  apply,  and  the 
lands  in  the  hands  of  the  purchasers  are  liable  only  in  the  same  manner  as 
they  were  liable  in  the  hands  of  the  grantors  —  proportionably,  in  the  ratio  of 
their  several  values  to  the  amount  of  the  charge.* 

/.  Purchase  Money  Unpaid  by  Prior  Grantee. — Where  a  prior 
grantee  has  given  a  mortgage  for  the  purchase  price  or  part  thereof,  and  such 
mortgage  remains  unpaid  at  the  time  when  the  paramount  incumbrance  is 
enforced,  while  the  purchase  money  of  the  other  parcels  has  been  paid,  his 
priority  is  reversed  pro  tanto,  and  his  parcel,  to  the  extent  of  the  unpaid 
balance,  will  be  first  charged.3  But  where  promissory  notes  to  which  the 
purchase-money  mortgage  is  collateral  have  been  transferred  by  the  grantor, 
before  maturity  and  to  a  bona  fide  purchaser,  such  transfer  operates  as  pay- 
ment of  the  debt  for  which  they  were  originally  given,  and  consequently  the 
first  grantee  will  be  entitled  to  the  priority  which  the  general  principle  affords.4 

5.  Enforcement  of  Principle  —  a.  In  General.  — The  principle  is  enforced 
in  favor  of  the  grantee  by  means  of  the  same  remedies  generally  used  in  other 
cases  of  marshaling.5  The  court  will  control  the  executions  so  as  to  bring 
about  the  sale  of  the  different  parcels  in  the  inverse  order  of  their  alienation,6 
or  in  a  proper  case  will  set  aside  the  sale  of  a  parcel  secondarily  liable  and  stay 
the  execution  as  to  that  parcel  until  the  part  primarily  liable  shall  have  been 
exhausted;7  and  after  sale  of  the  encumbered  premises,  the  equities  of  the 
parties  may  be  enforced  by  subrogation,8  or,  if  the  money  has  been  paid  into 
court,  by  distribution  of  the  funds  among  the  parties  according  to  their 
respective  equities.9  Where  the  land  of  the  prior  grantee  is  taken  under  the 
paramount  incumbrance,  if  the  property  remaining  in  the  hands  of  the  grantor 
is  sufficient  for  the  debt,  such  grantee  can  compel  the  creditor  to  restore 
the  property  sold,  or  account  for  its  value.  If  the  remaining  property  of  the 
grantor  is  not  sufficient,  the  creditor,  since  he  had  the  right  to  resort  to  the 
grantee's  land  only  for  the  deficiency,  is  still  obliged  to  restore  or  account  for 
as  much  of  the  grantee's  land  as  he  has  thus  improperly  taken.10 

1.  Successive  Sales  to  Same  Person.  —  Steere  v.  125.  See  also  Pelham  v.  Gregory,  1  Eden  520. 
Childs,  15  Hun  (N.  Y.)  511.  6.  Control  of  Executions.  —  Clowes  v.  Dicken- 

2.  Purchasers  Deriving  Title  through  Different     son,  g  Cow.  (N.  Y.)  403. 

Persons.  —  Sinking  Fund  Com'rs  v.  Woodward,  7.  Stay  of    Execution.  —  Welch    v.  James, 

40  N.  J.  Eq.  23.  (Supm.  Ct.  Spec.  T.)  22  How.  Pr.  (N.  Y.)  474. 

3.  Prior  Grantee  First  Liable  for  Unpaid  Pur-  8.  Subrogation.  —  Milligan's  Appeal,  104  Pa. 
chase  Money.  —  Niles  v.  Harmon,  80  111.  396;  St.  503;  In  re  McGill,  6  Pa.  St.  504.  See  also 
Sternberger  v.  Hanna,  42  Ohio  St.  305;  Bed-  Mickle  v.  Rambo,  1  N.  J.  Eq.  501.  And  see 
dow  v.  Dewitt,  43  Pa.  St.  326.    See  also  Wat-  the  title  Subrogation. 

son  v.  Neal,  38  S.  Car.  90;  Coles  v.  Appleby,  It  the  land  of  the  purchaser  having  the  prior 

87  N.  Y.  114.  equity  be  first  sold  to  satisfy  the  paramount 

4.  Transfer  of  Notes  Given  for  Purchase  Price.  incumbrance,  he  can  compel  the  other  pur- 
—  Niles  v.  Harmon,  80  111.  396.  chasers  to  refund  to  him  ihe  sums  in  the 

5.  What  Remedies  Applicable. — Seesu/>ra,  this  amount  of  which  they  have  been  benefited  by 
title.  Methods  of  Enforcing  Doctrine.  the  sale.    James  v.  Hubbard,  I  Paige  (N.  Y.) 

Injunction  has  been  refused,  however,  on  the  228. 

ground  that  since  the  order  of  sale  in  reference  9.  Distribution  of  Funds.  —  Van  Slyke  v.  Van 

to  the  equities  of  the  various  purchasers  must  Loan,  26  Hun  (N.  Y.)  344;  Thomas  v.  Moravia 

be  determined  at  the  time  when  the  sale  is  Foundry,  etc.,  Co.,  43  Hun  (N.  Y.)487. 

diiected,  the   parties  cannot  be  called  into  10.  Grantee's  Eight  to  Compensation  Against 

court   to  litigate   a  question  that  has   not  Creditor.  —  Clowes  v.  Dickenson,  9  Cow.  (N. 

actually  arisen.    Chapman  v.  West,  17  N.  Y.  Y.)  403. 
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b.  How  Priority  Determined.  —  The  priority  of  Lhe  equities  between 
the  successive  purchasers,  while  prima  facie  determined  by  the  date  of  con- 
veyance, may  be  fixed  by  the  time  of  the  contract  for  sale  and  actual  payment 
of  the  purchase  price.  Thus,  the  first  purchaser  has  the  prior  equity, 
although  the  consideration  be  not  actually  paid  until  other  portions  of  the 
encumbered  lands  have  been  bought  and  paid  for; 1  and  where,  before  actual 
conveyance  to  a  purchaser  who  has  paid  the  purchase  money,  another  con2 
veyance  is  made  to  a  subsequent  purchaser,  the  former  has  the  prior  equity.  - 
Likewise  a  purchaser  who  was  in  open  and  actual  possession  prior  to  the  vest- 
ing of  another  purchaser's  title,  and  had  so  far  performed  his  contract  as  to 
entitle  him  to  specific  performance,  is  entitled  to  priority.3  And  the  result 
is  the  same  where  one  has  contracted  for  sale,  paid  the  purchase  money,  and 
has  received  a  bond  from  his  vendor  covenanting  to  convey  title,  although 
the  purchaser  under  a  subsequent  contract  receives  his  deed  first.4 

c.  Necessity  of  Notice  to  Subsequent  Part  Purchaser.  —  In  order 
to  render  a  subsequent  purchaser  liable  within  the  general  rule,  notice  of  the 
prior  conveyance  must  be  afforded  to  him;  so  if  he  takes  his  deed  without 
actual  or  record  notice  of  the  prior  sale,  the  first  purchaser  cannot  compel  him 
or  his  grantee  without  notice  to  contribute  towards  the  incumbrance.5  But 
one  who,  in  taking  a  conveyance,  is  driven  to  the  record,  is  bound  by  notice  of 
all  that  the  record  contains;  so  where  the  record  discloses  that  there  is  a  certain 
incumbrance  resting  not  only  upon  the  property  which  the  party  is  purchas- 
ing, but  also  upon  other  property  of  the  same  owner,  and  upon  examining  the 
record  as  to  such  other  property  it  becomes  apparent  that  a  conveyance 
thereof  has  been  made,  whereby  an  equity  is  created  to  throw  upon  the 
second  parcel  the  burden  of  the  incumbrance  on  the  first,  the  purchaser 
will  be  presumed  to  have  made  such  examination,  and  will  be  considered  as 
having  constructive  notice  of  such  equity.6 

d.  Release  of  Parcel  —  General  Rule.  —  The  obligation  of  the  paramount 
incumbrancer  to  preserve  his  lien  for  the  benefit  of  a  junior  lienor  7  is  recog- 
nized in  cases  where  there  have  been  successive  sales  of  lands  subject  to  a 
common  incumbrance,  the  principles  in  both  instances  being  practically  the 
same;  so  where  a  paramount  incumbrancer,  with  notice  of  a  conveyance  subse- 
quent to  his  incumbrance,  releases  from  his  lien  the  parcel  primarily  liable,  he 
thereby  discharges  pro  tanto  the  lands  secondarily  liable.8 

1.  Determination  of  Priorities  Between  Pur-  7.  See  supra,  this  title,  Rights  and  Liabilities 
chasers.  —  Gouverneur  v.  Lynch,  2  Paige  (N.  of  Paramount  Creditor. 

Y.)  300;  Watson  v.  Neal,  38  S.  Car.  go;  Alley  8.  Release  of  Parcels  Primarily  liable  Discharges 

v.  Rogers,  19  Gratt.  (Va.)  366;    Rodgers  v.  Pro  Tanto  Parcels  Secondarily  Liable  —  Illinois. 

M'Cluer,  4  Gratt.  (Va.)  81,  47  Am.  Dec.  715.  —  Hurd  v.  Eaton,  28  111.  122.    See  also  Hawhe 

2.  James  v.  Hubbard,  I  Paige  (N.  Y.)  228.  v.  Snydaker,  86  111.  197. 

3.  Steinberger  v.  Hanna,  42  Ohio  St.  305.  Massachusetts.  —  George  v.  Wood,  9  Allen 

4.  Rodgers  v.  M'Cluer,  4  Gratt.  (Va.)  81,  47  (Mass.)  80,  85  Am.  Dec.  741. 

Am.  Dec.  715.  New  Jersey.  —  Gaskill  v.  Sine,  13  N.  J.  Eq. 

5.  Subsequent  Purchaser  Not  Liable  Without  400,  78  Am.  Dec.  105;  Mount  v.  Potts,  23  N. 
Notice.  —  Chase  v.  Woodbury,  6  Cush.  (Mass.)  J.  Eq.  188. 

143;    Brown  v.  Simons,  44  N.   H.  475;   La  New  York.  —  Kendall  ?\  Woodruff,  87  N.  Y. 

Farge  F.  Ins.  Co.  v.  Bell,  22  Barb.  (N.  Y.)  7;  Stevens  v.  Cooper,  1  Johns.  Ch.  (N.  Y.)  425, 

54.  7  Am.  Dec.  499;  Talmage  v.  Wilgers,  1  N.  Y. 

6.  Hunt  v.  Mansfield,  31  Conn.  488;  Cooper  Leg.  Obs.  42;  Guion  v.  Knapp,  6  Paige  (N.  Y.) 
v.  Bigly,  13  Mich.  463;  Brown  v.  Simons,  44  35,  29  Am.  Dec.  741;  Patty  v.  Pease,  8  Paige 
N.  H.  475.  See  also  Chase  v.  Woodbury,  6  (N.  Y.)  277,  35  Am.  Dec.  683;  Howard  Ins.  Co. 
Cush.  (Mass.)  143;  George  v.  Kent,  7  Allen  v.  Halsey,  8  N.  Y.  271,  59  Am.  Dec.  478. 
(Mass.)  16;  Pike  v.  Goodnow,  12  Allen  (Mass.)  Pennsylvania.  —  Paxton  v.  Harrier,  II  Pa. 
472;  James  v.  Hubbard,  r  Paige  (N.  Y.)  St.  312;  Turner  v.  Flenniken,  164  Pa.  St.  469. 
228.  Tennessee.  —  Boyce    v.    Stanton,    15  Lea 

Notice  may  be  afforded  to  the  subsequent  (Tenn.)  346. 

purchaser  by  the  filing  of  a.  lis pendens.    Chap-  Vermont.  —  Lyman  v.  Lyman,  32  Vt.  79,  76 

man  v.  West,  17  N.  Y.  125.    See  funher  lhe  Am.  Dec.  151. 

titles  Notice  of  Pendency  or  Lis  Pendens;  Wisconsin.  —  Deuster  v.  McCamus,  14  Wis. 

Recording  Acts,  307. 
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Qualifications  of  Rule.  —  A  release  by  the  paramount  lienor  is  not,  however, 
technically  a  discharge  of  the  part  secondarily  liable ;  neither  is  it  a  discharge 
in  equity,  unless  upon  the  principles  of  natural  justice  it  ought  so  to  operate.1 
So  it  is  obvious  that  a  subsequent  purchaser  of  a  part  cannot  complain  if  the 
paramount  incumbrancer  releases  the  part  first  conveyed,  the  parcel  last  con- 
veyed being  sufficient  for  the  debt,2  and  that  such  action  will  not  affect  the 
mortgagee's  lien  upon  the  parcels  not  released.3  The  release  in  any  event 
does  not  deprive  the  incumbrancer  of  all  remedy  against  the  part  secondarily 
liable,  but  operates  only  as  to  the  balance  of  the  debt  remaining  after  deduct- 
ing the  value  of  the  part  released.4 

Release  Without  Notice  of  Prior  Conveyance.  — ■  Where  the  paramount  incumbrancer 
makes  such  a  release  without  notice  of  the  prior  conveyance  of  part  of  the 
encumbered  premises — -and  he  is  not  obliged  to  inquire  whether  any  convey- 
ance has  been  made  —  it  will  not  deprive  him  of  any  rights  against  the  prem- 
ises;5 and  the  notice  of  a  subsequent  deed  or  mortgage  afforded  by  record 
under  the  registry  laws  or  recording  acts  does  not  affect  him.w 

e.  Release  of  Personal  Liability  of  Mortgagor.  —  A  release  of  the 
mortgagor's  personal  liability  to  the  mortgagee  operates  in  favor  of  a  pur- 
chaser from  the  mortgagor  to  discharge  the  part  of  the  land  conveyed.7  And 
such  release  has  been  held  to  produce  the  same  effect  in  favor  of  a  subsequent 
mortgagee  of  the  premises.8  The  fact  that  the  part  purchaser  has  a  remedy 
over  against  his  vendor  on  the  covenants  in  the  deed  does  not  avail  to  prevent 
the  operation  of  the  release  as  a  discharge,  since  the  liability  under  the  mort- 
gage may  well  be  much  greater  than  the  sum  recoverable  on  the  covenants, 
the  latter  sum  being  limited  by  the  amount  of  the  consideration  money  and 
interest  thereon.  Neither  is  the  result  prevented  by  the  fact  that  the  mort- 
gagor has  sold  the  remainder  to  one  who  took  subject  to  the  incumbrance 
and  covenanted  to  pay  it.9  * 

VI.  Limitations  and  Exceptions  to  Doctrine  —  1.  Persons  Who  Cannot 
Enforce  Doctrine  —  a.  Common  Debtor.  —  There  are  several  classes  of  persons 
who  by  reason  of  their  standing  in  equity  or  their  character  in  respect  to  the 
policy  of  the  law  cannot  avail  themselves  of  the  doctrine  of  marshaling. 
Thus,  since  it  is  an  established  principle  that  the  equity  of  marshaling  operates 


1.  Rule  Not  Applied  Inequitably.  —  Hawhe  v. 
Snydaker,  86  111.  197;  Patty  v.  Pease,  8  Paige 
(N.  Y.)  277,  35  Am.  Dec.  683;  Kendall  v. 
Woodruff,  87  N.  Y.  1. 

Release  Pursuant  to  Contract.  —  So  where  the 
incumbrancer  released  a  parcel,  not  volunta- 
rily, but  under  the  obligations  of  a  contract  of 
the  terms  of  which  the  subsequent  purchasers 
might  have  obtained  knowledge,  by  due  care 
and  diligence,  it  was  held  that  he  was  not 
prejudiced  thereby.  Kendall  v.  Niebuhr,  (N. 
Y.  Super.  Ct.  Spec.  T.)  58  How.  Pr.  (N.  Y.) 
156,  87  N.  Y.  1. 

As  Between  Mortgagor  and  Mortgagee.  —  A  re- 
lease  of  a  part  of  the  mortgaged  premises  does 
not  in  any  manner  affect  the  lien  upon  the 
residue,  as  between  the  original  parties.  So 
far  as  it  relates  to  them,  every  part  of  the 
mortgaged  premises  is  bound  for  the  payment 
of  the  whole  debt.  Coutant  v.  Servoss,  3  Barb. 
(N.  Y.)  128. 

2.  Clark  v.  Kraker,  51  Minn.  444. 

3.  Guion  v.  Knapp,  6  Paige  (N.  Y.)  35,  29 
Am.  Dec.  741. 

4.  Measure  of  Liability.  —  Hawhe  v.  Snydaker, 
86  111.  197;  Gaskill  v.  Sine,  13  N.  J.  Eq.  400, 
78  Am.  Dec.  105. 

The  value  of  the  property  released,  it  has 


been  held,  should  be  computed  as  at  the  date 
of  the  release.  That  is,  the  extent  to  which 
the  incumbrancer  has  released  the  parcels 
secondarily  liable  is  to  be  ascertained  by  the 
value  of  the  parcel  released  at  the  date  when 
the  release  is  given.  Boyce  v.  Stanton,  15  Lea 
(Tenn.)  346. 

5.  Rule  Dependent  upon  Notice.  —  Matteson  v. 
Thomas,  41  111.  no;  Hawhe  v.  Snydaker,  86 
111.  197;  Cooper  v,  Bigly,  13  Mich.  463;  Patty 
v.  Pease,  8  Paige  (N.  Y.)  277,  35  Am.  Dec.  683; 
Howard  Ins.  Co.  v.  Halsey,  8  N.  Y.  271,  59 
Am.  Dec.  478;  Homing's  Appeal,  90  Pa.  St. 
388.  See  also  Guion  v.  Knapp,  6  Paige  (N. 
Y.)  35,  29  Am.  Dec.  741. 

6.  Notice  by  Record  Inoperative.  —  Matteson 
v.  Thomas,  41  III.  no;  Howard  Ins.  Co.  v. 
Halsey,  8  N.  Y.  271,  59  Am.  Dec.  478.  See 
also  supra,  this  title,  Rights  and  Liabilities  of 
Paramount  Creditor. 

7.  Release  of  Mortgagor's  Personal  Liability  — 
Discharge  of  Land  Pro  Tanto.  —  Coyle  Davis, 
20  Wis.  564. 

8.  Sexlon  v.  Pickett,  24  Wis.  346,  though  in 
this  case  the  court  considered  that  in  some 
cases  the  release  might  simply  work  a  post- 
ponement of  the  first  mortgage  to  the  second. 

9.  Coyle  v.  Davis,  20  Wis.  564. 
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directly  against  the  common  debtor  of  two  or  more  creditors,1  it  is  obvious 
that  the  benefits  of  the  doctrine  cannot  avail  him;  consequently  it  is  well 
settled  that  as  between  debtor  and  creditor  the  rule  of  marshaling  is  inapplic- 
able in  favor  of  the  former.58 

b.  Unsecured  Creditors.  —  It  is  generally  held  also  that  a  creditor  unse- 
cured by  lien  has  no  standing  in  equity  to  call  to  his  aid  the  remedy  of  mar- 
shaling.3 And  of  course  the  doctrine  cannot  be  enforced  by  one  who  claims 
to  be  a  creditor,  but  whose  claim  is  disputed,  until  the  court  has  declared  that 
he  is  a  creditor.* 

c.  Beneficiaries  under  Charitable  Devises  and  Bequests. —  In 
jurisdictions  where  the  statutes  of  mortmain  are  in  force,  or  the  policy  upon 
which  they  are  founded  is  recognized  by  the  law,  the  benefits  of  marshaling 
will  not  be  extended  to  a  beneficiary  under  a  charitable  devise  or  bequest,  if 
the  testamentary  disposition  militates  against  the  rule  prohibiting  interests 
in  land  to  be  given  to  charitable  institutions,  the  general  rule  in  these  juris- 
dictions being  that  a  court  of  equity  will  not  marshal  assets  in  favor  of  a  charity.3 

2.  Persons  Against  Whom  Doctrine  Cannot  Be  Enforced  —  a.  In  General  — 
(i)  Persons  Having  Equities  Equal  or  Superior  to  Those  of  Junior  Creditor. 
—  The  doctrine  of  marshaling  being  a  rule  of  equity  and  having  its  founda 
tion  in  principles  of  natural  justice,  its  application  will  not  be  enforced  when 
it  would  so  operate  as  to  work  substantial  injustice  or  injury  to  any  party  in 
interest.  Thus  marshaling  will  not  be  applied  to  the  detriment  of  a  third  per- 
son having  an  equity  equal  or  superior  to  that  of  the  person  seeking  to  invoke 
the  rule.6 

(2)  Volunteers.  —  It  has  been  held  that  the  rule  of  marshaling  will  not  be 
enforced  to  the  injury  of  volunteers  taking  under  a  voluntary  conveyance  or 
settlement.7 


1.  See  supra,  this  title,  Definition  and  General 
Consideration  —  Nature  of  Doclrt '//<■. 

2.  Common  Debtor  Cannot  Marshal  Assets.  — 
Rogers  v.  Meyers,  68  111.  92;  Plain  v.  Roth, 
I07I11.  588;  Miller  v.  Cook,  135  111.  190;  Prout 
v.  Lomer,  79  111.  331;  Solicitors',  etc.,  L. 
Assur.  Soc.  v.  Lamb,  2  De  G.  J.  &  S.  251; 
General  Ins.  Co.  v.  U.  S.  Insurance  Co.,  10 
Md.  517,  69  Am.  Dec.  174;  Searle  v.  Chapman, 
I2i  Mass.  19;  Whittaker  v.  Belvidere  Roller 
Mill  Co.,  55  N.  J.  Eq.  674.  See  also  Holditch 
v.  Mist,  I  P.  Wms.  695;  Kempe  An  till,  2 
Bro.  C.  C.  11;  Steele  Lumber  Co.  v.  Laurens 
Lumber  Co.,  98  Ga.  329. 

3.  Creditor  Without  Lien  Cannot  Marshal.  — 
Anstey  v.  Newman,  39  L.  J.  Ch.  769;  The 
Edith,  94  U.  S.  518;  The  Adolph,  7  Fed.  Rep. 
501;  Colby  v.  Crocker,  17  Kan.  527;  Emmons 
v.  Bradley,  56  Me.  333;  Lupton  v.  Cutter,  8 
Pick.  (Mass.)  298;  Gore  v.  Clisby,  8  Pick. 
(Mass.)  555;  Tucker  ?>.  Clisby,  12  Pick.  (Mass.) 
22.  See  also  Jennings  v.  Loeffler,  184  Pa.  St. 
318;  Shimp's  Estate,  197  Pa.  St.  128. 

4.  Burgess  v.  Hitt,  21  Mo.  App.  313,  where 
it  was  held  that  the  rule  could  not  be  enforced 
in  favor  of  a  person  whose  judgment  had  been 
set  aside,  although  an  appeal  from  the  order 
setiing  aside  the  judgment  was  pending.  See 
also  Scharff  v.  Meyer,  133  Mo.  428,  54  Am.  St. 
Rep.  672. 

5.  Assets  Not  Marshaled  in  Favor  of  Charity.  — 

See  the  title  Marshaling  Decedents'  Estates. 
post. 

6.  Marshaling  Not  Enforced  Against  Equal  or 
Superior  Equities. —  Nova  Scotia  Bank  v.  The 
Brig  Lillian,  4  Fed.  Rep.  667;  Kendall  v.  New- 
England  Carpet  Co.,  13  Conn.  383;  Cannon  v. 


Hudson,  6  Houst.  (Del.)  21,  5  Del.  Ch.  112; 
Craigmiles  v.  Gamble,  85  Ga.  439;  Ritter  v. 
Cost,  99  Ind.  80;  Jenkins  v.  Smith,  (Supm.  Cl. 
Spec.  T.)  21  Misc.  (N.  Y.)  750;  Hall  v.  Heyer, 
(W.  Va.  1900)  37  S.  E.  Rep.  594;  Rutherford  v. 
Rutherford,  16  Can.  L.  T.  332,  17  Ont.  Pr.  22S. 
See  also  Trentman  v.  Eldridge,  98  Ind.  525; 
Ziegler  v.  Long,  2  Walts  (Pa.)  206;  Mason's 
Estate,  4  Pa.  St.  497;  Delaware,  etc.,  Canal 
Co.'s  Appeal,  38  Pa.  St.  516;  Graff's  Estate, 
139  Pa.  St.  75;  Jennings  v.  Loeffler,  184  Pa. 
St.  318;  Shimp's  Estate,  197  Pa.  St.  128; 
Mowry  v.  Davenport,  6  Lea  (Tenn.)  80;  Jones 
v.  Maney,  7  Lea  (Tenn.)  341;  Lee  v.  Swepson, 
76  Va.  173. 

The  Bona  Fide  Purchaser  of  the  Singly  Charged 
Fund  before  a  bill  is  filed  to  marshal  has  an 
equity  equal  to  that  of  the  cieditor  seeking  to 
invoke  the  rule  of  marshaling.  Mowry  v. 
Davenport,  6  Lea  (Tenn.)  80. 

A  Widow's  Right  of  Dower  in  part  of  lands 
subject  to  a  paramount  incumbrance  has  been 
held  superior  to  the  right  of  marshaling  in- 
voked by  a  mortgagee  of  another  part  of  such 
lands,  although  both  husband  and  wife  exe- 
cuted the  morigage.  Bowmen  v.  Lingle,  119 
Ind.  560.  See  also  Jefferson  v.  Edrington,  53 
Ark.  545.  Compare  Phillips  v.  Keels,  2  Ohio 
Cir.  Dec.  56S,  where  both  liens  attached  to  the 
land  before  the  marriage. 

7.  Marshaling  Not  Enforced  to  Prejudice  of  Vol- 
unteers.—  Hales  v.  Cox,  32  Beav.  118;  Dolphin 
v.  Aylward,  L.  R.  4  H.  L.  502;  Boazman  v. 
Johnston,  3  Sim.  377.  Compare  Lomas  v. 
Wright,  2  Myl.  &  K.  769.  See  also  supra,  this 
title.  Applications  of  Doctrine  —  In  Respect  to 
Voluntary  Conveyances. 
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(3)  Creditors  of  Different  Persons.  —  A  well-recognized  qualification  upon 
the  rule  of  marshaling  is  that  in  order  for  the  doctrine  to  apply,  both  funds 
involved  must  belong  to  a  common  debtor  of  two  or  more  creditors.  As  a 
general  rule  the  principle  has.no  application  between  creditors  of  different  per- 
sons. Thus,  if  A  has  a  judgment  against  B  and  C  jointly,  binding  the  prop- 
erty of  both,  and  X  has  a  subsequent  separate  judgment  against  B  alone,  X 
cannot  compel  A  to  resort  in  the  first  instance  to  the  property  of  C. 1  So  the 
creditor  of  a  corporation  with  the  right  to  resort  to  the  stockholders  is  not  a 
creditor  with  two  funds,  within  the  principle  of  marshaling,  since  the  stock- 
holders are  not  common  debtors  of  this  creditor  and  another  person  who  is  a 
creditor  of  the  corporation  alone.8  But  where  it  appears  that  between  the 
two  debtors  there  are  equities  whereby  one  ought  to  pa}'  in  the  first  instance, 
marshaling  may  be  applied  to  give  effect  to  these  equities  in  favor  of  the 
creditors  of  the  debtor  who  is  only  secondarily  liable  for  the  debt.3 

(4)  United  States  as  Creditor. — The  right  of  the  United  States  govern- 
ment to  priority  of  payment  over  other  creditors  of  a  debtor4  is  in  no  way 
affected  by  the  general  principle  of  marshaling  assets5  or  by  the  branch  of  that 
rule  requiring  the  application  of  separate  parcels  of  encumbered  land  in  the 
inverse  order  of  their  alienation.6 

b.  Under  Special  Circumstances  —  (i)  Paramount  Creditor. — While 
the  rule  of  marshaling  is  enforceable  to  restrain  the  paramount  creditor  to  the 
fund  encumbered  by  his  lien  alone,  or  to  give  to  the  junior  creditor  the  right 
of  subrogation  to  the  paramount  creditor's  remedies,  yet,  as  has  been  shown, 
it  is  well  settled  that  the  principle  will  not  be  enforced  where  it  would  inequi- 
tably affect  the  paramount  creditor's  rights.7 

(2)  Common  Debtor.  —  Although  the  rule  of  marshaling  operates  strongly 
against  the  common  debtor,  its  primary  object  is,  as  has  been  stated,8  to  pre- 


1.  Both  Funds  Must  Belong  to  Common  Debtor 

—  England. — Ex  p.  Field,  3  Mont.  D.  &  De 
G.  95:  Douglas  v.  Cooksey,  Ir.  R.  2  Eq.  311; 
Lord  Eldon  in  Ex  p.  Kendall,  17  Ves.  Jr.  520. 

Alabama.  —  Robinson  v.  Lehman,  72  Ala. 
401. 

Connecticut.  —  Ayres  v.  Husted,  15  Conn. 
504;  Stevens  v.  Church,  41  Conn.  369;  Quin- 
nipiac  Brewing  Co.  v.  Fitzgibbons,  (Conn. 
1900)  47  Atl.  Rep.  128,  citing  8  Am.  and  Eng. 
Encyc.  of  Law  (ist  ed.)  228. 

Georgia.  —  Newsom  v.  McLendon,  6  Ga.  392; 
Carter  v.  Neal,  24  Ga.  346,  71  Am.  Dec.  136. 

Illinois.  —  Wise  v.  Shepherd,  13  111.  41; 
Doyle  v.  Murphy,  22  111.  502,  74  Am.  Dec.  165. 

Indiana.  — Sanders  v.  Cook,  22  Ind:  436. 

Maryland. — Johns  v.  Reardon,  n  Md.  465; 
Woollen  v.  Hillen,  9  Gill  (Md.)  185,  52  Am. 
Dec.  690;  Hoye  v.  Penn,  2  Har.  &  G.  (Md.)  473, 
18  Am.  Dec.  316. 

Michigan.  —  Southworth  v.  Parker,  41  Mich. 
198. 

Nebraska.  —  Lee  v.  Gregory,  12  Neb.  282; 
Haas  v.  Bank  of  Commerce,  41  Neb.  754; 
Citizens'  State  Bank  v.  Iddings,  (Neb.  igoo)  84 
N.  W.  Rep.  78. 

New  York.  —  Jenkins  v.  Smith,  (Supm.  Ct. 
Spec.  T.)  21  Misc.  (N.  Y.)  750;  Dorr  v.  Shaw,  4 
Johns.  Ch.  (N.  V.)  17. 

Ohio.  —  Mason  v.  Hull,  55  Ohio  St.  256. 

Pennsylvania.  —  Ebenhardt's  Appeal,  8  W. 
&  S.  (Pa.)  328;  McCormick's  Appeal,  57  Pa. 
St.  54,  98  Am.  Dec.  191;  Lloyd  v.  Galbraith, 
32  Pa.  St.  103;  Knouf's  Appeal,  91  Pa.  St.  78; 
Fessler  v.  Hickernell,  82  Pa.  St.  150;  Jones's 
Estate,  15  Phila.  (Pa.)  584,  39  Leg.  Int.  (Pa.) 


412  [distinguishing  Gould's  Estate,  6  W.  N.  C. 
(Pa.)  562];  Fish's  Estate,  16  Phila.  (Pa.)  373, 
41  Leg.  Int.  (Pa.)  263. 

Tennessee.  —  House  v.  Thompson,  3  Head 
(Tenn.)  512. 

Texas.  —  Rogers  v.  Blum,  56  Tex.  1. 
Where  Singly  Charged  Fund  Belongs  to  Surety. 
—  The  doctrine  has  no  application  where  the 
singly  charged  fund  is  the  property  of  one 
who  is  a  surety  for  the  debt  for  which  that 
fund  is  liable.  Mason  v.  Hull,  55  Ohio  St. 
256. 

2.  Stockholders  of  Corporation  Not  Common 
Debtors.  —  Carter  v.  Neal,  24  Ga.  346,  71  Am. 
Dec.  136. 

3.  Primary  Liability  of  One  Debtor.  —  Newsom 
v.  McLendon,  6  Ga.  392;  Hodges  v.  Hickey, 
67  Miss.  7 T5 ;  Lloyd  v.  Galbraith,  32  Pa.  St. 
103;  Huston's  Appeal,  69  Pa.  St.  485.  See 
also  Haas  v.  Bank  of  Commerce,  41  Neb.  754; 
Citizens'  State  Bank  v.  Iddings,  (Neb.  1900)  84 
N.  W.  Rep.  78. 

4.  See  the  title  Insolvency  and  Bankruptcy. 
vol.  16,  p.  694. 

5.  Priority  of  United  States  Unaffected  by  Rule 
of  Marshaling. —  U.  S.  v.  Duncan,  12  111.  523, 
4  McLean  (U.  S.)  607;  /;/  re  Strassburger,  4 
Woods  (U.  S.)  557;  Lewis  v.  U.  S.,  92  U.  S. 
618,  affirming  U.  S.  v.  Lewis,  13  Nat.  Bankr. 
Reg.  33. 

6.  U.  S.  v.  Duncan,  12  111.  523,  4  McLean 
(U.  S.)  607. 

7.  See  supra,  this  title,  Fights  and  Liabilities 
0/  Paramount  Creditor. 

8.  See  supra,  this  title,  Definition  and  General 
Consideration. 
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vent  the  debtor's  retaining  one  of  the  funds  free  from  the  lien  of  a  creditor's 
incumbrance,  and  thus  to  enable  both  creditors  to  obtain  payment;  and  so, 
being  a  rule  of  equity  enforced  purely  through  considerations  of  justice,  it  will 
not  be  applied  when  its  results  would  extend  so  far  beyond  its  obvious  purposes 
as  to  operate  to  the  prejudice  of  the  common  debtor.1 

3.  Miscellaneous  Limitations  and  Exceptions  —  a.  Where  Two  Funds  Do 
Not  Exist  When  Doctrine  Invoked.  —  It  appears  to  be  the  settled  rule 
that  two  funds  must  be  in  existence  when  this  equitable  relief  is  sought;  the 
right  of  marshaling  cannot  be  invoked  to  create  a  second  fund,  so  that  the 
principle  may  have  room  for  operation.* 

"  b.  Where  Only  One  Fund  Is  Chargeable.  —  It  is  obvious,  too,  that 
the  principle  cannot  be  applied  where  only  one  fund  is  chargeable,3  and  that 
the  junior  creditor  cannot  throw  the  paramount  creditor  upon  his  security 
that  had  not  become  a  lien  when  he  obtained  his  own.4 

c.  Where  One  Security  Is  Given  in  Exoneration  of  Other. — Equity 
will  not  displace  one  right  for  the  purpose  of  upholding  or  asserting  another. 
So  when  one  security  is  given  expressly  in  exoneration  of  another  previously 
given,  marshaling  will  not  be  applied,  even  though  other  interests  are  involved 
in  the  latter  security  and  it  should  prove  to  be  insufficient  fully  to  protect 
them  all.5 

d.  Where  Both  Claims  Are  in  One  Person.  —  The  doctrine  has  been 
held  to  be  inapplicable  where  both  claims  against  the  debtor  were  in  the  hands 
of  one  person.6 

e.  Where  Junior  Creditor  Is  Bound  to  Senior  Creditor. — The 
principle  has  been  stated  to  be  inapplicable  when  the  person  seeking  to  invoke 
the  doctrine  is  himself  bound  to  the  creditor  entitled  to  the  double  security;  7 
and  it  has  been  held  that  there  must  not  only  be  a  claim  against  a  fund  which 
together  with  another  fund  is  subject  to  a  paramount  liability,  but  that  it  must 
appear  that  those  interested  in  such  other  fund  have  not  the  right  to  throw 
the  liability  upon  the  fund  of  the  claimant.8 

/.  Where  Both  Funds  Are  Not  Within  Control  of  Court.  — 
Enforcement  of  the  doctrine  has  been  refused  upon  the  ground  that  both  the 
funds  in  litigation  were  not  within  the  control  of  the  court  having  jurisdiction 
of  the  case.9 

1.  Marshaling  Not  Enforced  to  Prejudice  of  Com-  security  of  the  senior  incumbrancer  is  merely 
mon  Debtor.  —  Brown  v.  Cozard,  68  111.  178;  a  part  of  the  original  sum  lent  by  him  but  noi 
Dickson  v.  Chorn,  6  Iowa  19,  71  Am.  Dec.  paid  over  to  the  debtor,  the  rule  of  marshaling 
382;  Koen  v.  Brill,  75  Miss.  870;  Gilliam  v.  is  inapplicable.  Tillinghast  v.  North  End  Sav. 
McCormick,  85  Tenn.  597;  White  v.  Fulghum,      Bank,  (Mass.  10,01)  59  N.  E.  Rep.  1016. 

87  Tenn.  281.  See  also  supra,  this  title,  Ap-  Where  the  doubly  charged  fund  was  a  debt 
plications  of  Doctrine  —  In  Respect  to  Homestead  due  from  the  paramount  creditor,  and  the 
Lauds.  other  fund  was  land  in  another  stale,  it  was 

2.  Two  Funds  Must  Exist  when  Relief  Sought.  held  that  the  rule  could  not  be  enforced. 
—  In  re  Professional  L.  Assur.  Co.,  L,  R.  3      Mowry  »  Davenport,  6  Lea  (Tenn.)  80. 

Eq.  668;  In  re  Internalional  L.  Assur.  Soc,  2         4.  Miller  v.  Jacobs,  3  Watts  (Pa.)  477. 

Ch.  D.  476;  Sutherland  v.  Harrison,  S6  111.        6.  Security  in  Exoneration  of  Another.  —  Butler 

363.  v.  Stainback,  S7  N.  Car.  216. 

3.  Must  Be  Two  Funds  Chargeable.  —  Ord  v.  6.  Both  Claims  in  Same  Person.  —  Blasser  v. 
Ord,  2  Dick.  440;  Prowse  v.  Abingdon,  1  Atk.      Smith,  n  York  Leg.  Rec.  (Pa.)  121. 

482;  Pearce  v.  Loman,  3  Ves.  Jr.  135;  Webber        7.  Junior  Creditor  Bound  to  Senior  Creditor. — 
v.  Webber,  109  Mich.  147;  Paddock-Hawley      Dolphin  v.  Aylward,  L.  R.  4  H.  L.  486. 
Iron  Co.  v.  McDonald,  61  Mo.  App.  559.    See        8.  Douglas  v.  Cooksey,  Ir.  R.  2  Eq.  311 : 
also  Quinnipiac  Brewing  Co.  v.  Fitzgibbons,      The  Arab  5  Jur.  N.  S.  417.    See  also  Slater 
(Conn.  1900)  47  Ail.  Rep.  128,  citing?,  Am.  and     v.  Breese,  36  Mich.  77. 

Eng.  Encyc.  of  Law  (1st  ed.)  228;  Doyle  v.  9.  Both  Funds  Must  Be  Within  Control  of  Court. 
Murphy,  22  111.  502,  74  Am.  Dec.  165.  —  Post  v.  Mackall,  3  Bland  (Md.)  4S6;  Morton 

The  mere  naked  promise  of  the  debior  can-  v.  Grafflin,  68  Md.  545;  Shedd  v.  Brattleboro 
not  be  regarded  as  a  "  fund  "  within  the  rule  Bank,  32  Yt.  709.  See  also  The  Arab,  5  Jur. 
of  marshaling.  Webber  v.  Webber,  109  Mich.  N.  S.  417.  And  see  supra,  this  tille,  Definition 
147-  and  General  Consideration  — 1»  Respect  to  Loca- 

And  where  the  fund  alleged  to  be  additional     Hon  of  Funds. 
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to  Doctrine. 


g.  Where  Paramount  Creditor  Has  Superior  Right  to  One 
Fund.  —  It  has  been  held  that  in  order  for  the  doctrine  to  be  applicable  the 
funds  must  be  such  as  can  be  resorted  to  by  the  paramount  creditor  upon  an 
equal  footing,  and  that  where  he  has  a  superior  right  of  lien  upon  one  of  the 
funds  the  principle  will  not  be  enforced.1 

h.  Where  Title  Is  Claimed.  —  Where  the  claim  of  the  complainant  is 
not  founded  on  a  lien,  but  is  based  on  title  to  the  property  obtained  from  the 
debtor,  the  doctrine,  it  would  seem,  cannot  apply,  since  if  the  claim  of  title  is 
valid  it  will  prevail  over  the  rights  of  the  grantor's  creditors ;  2  and  conversely, 
one  claimant  cannot  marshal  when  the  validity  of  his  lien  depends  upon  the 
invalidity  of  title  claimed  by  the  other.3 

i.  Where  Junior  Creditor  Is  Barred  by  Laches.  — A  creditor  who 
by  laches  loses  his  right  to  proceed  against  a  fund  cannot  thereafter  marshal 
the  assets  so  as  to  throw  other  lien  creditors  upon  that  fund.4 

1.  Superior  Right  of  Lien  in  One  Fund.— Webb  v.  3.  Scharff  v.  Meyer,  133  Mo.  428,  54  Am.  St. 
Smith  ,30  Ch.  D.  192;  The  Arab,  5  Jur.  N.  S.  417.  Rep.  672. 

2.  No  Marshaling  Where  Title  Is  Claimed. —  4.  Effect  of  Laches.  —  Groot  v.  Hitz,  3  Mackey 
Kirksey  v.  Stewart,  38  Ala.  692.  (D.  C.)  247. 
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By  Hiram  Thomas. 

I.  Scope  of  Title,  1292. 
II.  Definition,  1292. 

III.  Common-Law  and  Statutory  Liability  of  Heirs,  Devisees,  and  Lega- 
tees, 1293. 

1.  Liability  of  Heirs  and  Devisees,  1293. 

a.  At  Common  Law,  1293. 

b.  By  Statute,  1293. 

2.  Liability  of  Purchasers  from  Heirs  or  Devisees,  1296. 

3.  Liability  of  Legatees,  1297. 

a.  Subordination  of  Legacies  to  Debts,  1297. 

(1)  General  Rule,  1297. 

(2)  Qualification  of  Rule,  1297. 

b.  Remedies  of  Creditors,  1297. 

(1)  At  Common  Law,  1297. 

(2)  Ln  Equity,  1298. 

(3)  By  Statute,  1299. 

c.  Refunding  Lnter  Se,  1299. 

'  IV.  Order  of  Liability  of  Assets,  1300. 

1.  Ln  General,  1300. 

2.  Personal  Estate,  1300. 

a.  Liability  for  Payment  of  Debts,  1300. 

b.  Liability  for  Payment  of  Legacies,  1302. 

c.  Rights  of  Secured  Creditors,  1303. 

(1)  Ln  England,  1303. 

(a)  Common-law  Rule,  1303. 
($)  Statutory  Rule,  1303. 

(2)  Ln  the  United  States,  1303. 

(ci)  General  Rule,  1303. 
(p)  Minority  Rule,  1303. 

(J)  Rights  of  Parties  After  Full  or  Partial  Payment,  1304. 

Statutory  Provisions,  1304. 

3.  Realty  Devised  or  Personalty  Bequeathed  to  Pay  Debts,  1304. 

a.  General  Rule,  1304. 

b.  Qualification  of  Rule,  1305. 

(1)  Delay  to  Creditors,  1305. 

(2)  Resort  to  Realty  Unnecessary,  1305. 

c.  Equality  Between  Specialty  and  Simple  Contract  Creditors,  1305. 

d.  Effect  of  Trust  to  Pay  Debts  upon  the  Statute  of  Limitations,  1306. 

4.  Lands  Descended,  1307. 

a.  General  Rule,  1307. 

b.  Contribution  Bcttveen  Co-Heirs,  1308. 

(1)  General  Rule,  1308. 

(2)  Statutory  Provisions,  1309. 

c.  Liability  of  Heir  for  Rents  and  Profits,  1309. 

d.  Lapsed  Shares,  1309. 

5.  Specific  Devises  or  Bequests  Subject  to  Charge  of  Debts,  1309. 

a.  Ln  General,  1309. 

b.  Contribution  under  Charge  of  Debts,  13 10. 

c.  Encumbered  Lands  Descended  or  Devised,  1311. 

d.  Lapsed  Shares,  1311. 
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6.  General  Legacies  and  Devises,  13 12. 

a.  In  General,  131 2. 

b.  Contribution  Belween  General  Legatees,  13 12. 

7.  Paraphernalia,  13 13. 

8.  Specific  Legacies  and  Devises  Not  Charged  with  Debts,  13 13. 

a.  General  Rule,  13 13. 

b.  Rents  and  Profits,  1313. 

c.  Contribution  Between  Specific  Legatees  and  Devisees,  1313. 

(1)  General  Rule,  13 13. 

(2)  Minority  Rule — Specific  Legacies  First  Liable,  13 16. 

(3)  Effect  of  Devise  to  Heir,  131 6. 

(4)  Effect  of  Insolvency  of  a  Legatee  or  Devisee,  13 17. 

(5)  Effect  of  Release  by  Creditor,  13 17. 

(6)  Effect  of  Payment  of  Outlawed  Debt,  13 17. 

9.  Real  or  Personal  Property  Appointed  under  a  General  Power  of  Appoint- 

ment, 13 1 7. 

V.  Exoneration  of  Encumbered  Lands,  1 3 1 7. 

1.  General  Rule,  13 17. 

2.  Dower  Lands,  1321. 

3.  Order  of  Application  of  Assets,  1322. 

a.  Lands  Descended,  1322. 

b.  Lands  Devised,  1322. 

4.  Circumstances  Affecting  General  Rule,  1324. 

a.  Devise  "Subject  to"  Incumbrance,  1324. 

b.  Insufficiency  of  Personal  Estate  to  Pay  Debts  and  Legacies,  1325. 

c.  Incumbrance  by  Former  Owner,  1327. 

(1)  General  Rule,  1327. 

(2)  Assumption  of  Debt,  1329. 

(a)  In  General,  1329. 

(J>)  Acts  Insufficient  to  Constitute  Assumption,  1329. 

aa.  Acceptance  of  Devise  or  Conveyance  "Subject  to  " 

Incumbrance,  1329. 
bb.  Contract,  Bond,  or  Covenant  to  Discharge  Incum- 
brance, 1330. 

cc .  Payment  of  Interest  or  Part  Payment  of  Prin- 
cipal, 1 33 1. 

dd.  Voluntary  Charge  of  Decedent's  Debt  by  Heir  or 

Devisee,  133 1. 
ee.  Acts  of  Agent  or  Personal  Representative,  133 1. 
(f)  Acts  Sufficient  to  Constitute  Assumption,  1331. 
aa.  In  General,  1331. 
bb.  New  Contract,  1331. 
cc.  New  Mortgage,  1331. 
dd.  Receipt  of  Mortgage  Money  a  Test,  1332. 
ee.  Taking  Mortgage  as  Pari  of  Purchase  Price,i$$2. 

5.  Statutory  Provisions,  1332. 

a.  In  England,  1332. 

b.  In  the  United  States,  1333. 

VI.  Exoneration  of  Encumbered  Specific  Bequest,  1335. 

1.  General  Rule,  1335. 

2.  Exception  to  General  Rule,  1335. 

a.  Insufficiency  of  Personal  Estate,  1335. 

b.  Liability  Incident  to  the  Property,  1335. 

(1)  In  General,  1 335. 

(2)  Devise  of  Partnership  Leasehold,  1336. 

(3)  Bequest  of  Shares  of  Stock,  1336. 

VII.  Charges  of  Debts  and  Legacies,  1336. 

1.  Charge  of  Debts,  1336. 

a.  What  Constitutes  Charge,  1336. 
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(1)  Early  Rule,  1336. 

(2)  Modern  Rule,  1336. 

(3)  Devise  to  Executors,  1338. 

(a)  General  Rule,  1338. 

iff)  Devise  to  One  of  Several  Executors,  1338. 
b.  Charge  on  Realty  in  Exoneration  of  Persotialty,  1338. 

(1)  In  General,  1338. 

(2)  What  Constitutes  Charge,  1339. 

(a)  In  General,  1339. 
(^)  Devise  on  Condition,  1340. 
(<r)  Express  Charge  of  Debts  on  Land,  1341. 
(d)  Devise  of  Particular  Property  to  Pay  Debts,  1341. 
(e)  Charge  of  Debts  on  Mixed  Fund,  1342. 
Charge  Whether  in  Rem  or  in  Personam,  1342. 

d.  Trust  for  Payment  of  Debts  Distinguished  from  Charge,  1343. 

e.  Debts  Included  in  Charge,  1343. 

f.  Charge  on  Realty  in  Exoneration  of  Other  Realty,  1344. 

(1)  Exoneration  of  Specific  Devises  from  Contribution  Inter  Set 

1344- 

(2)  Exoneration  of  Descended  Lands,  1345. 

g.  Charge  on  Personalty  in  Exoneration  of  Other  Personalty,  1345. 

h.  Failure  of  Purpose  of  Exoneration,  1346. 
/.  Remedies  of  Creditors,  1346. 

(1)  In  General,  1346. 

(2)  Personal  Liability  of  Devisee — Charge  of  Specific  Debts,  1347. 

(3)  Liability  of  Lands  After  Alienation,  1347. 

(4)  Purchaser  s  Liability  in  Respect  to  Application  of  Purchase 

Money,  1348. 

J.  Effect  of  Creditor's  Resort  to  Fund  Not  Charged,  1348. 
k.  Effect  of  Nonacceptance  of  Charged  Devise,  1349. 
2.  Charge  of  Legacies,  1349. 

a.  In  General,  1349. 

b.  Intention  of  Testator,  1350. 

(1)  In  General,  1350. 

(2)  Circumstances  Tending  to  Show  Intention,  1351. 

(tf)  Extrinsic  Circumstances,  1351. 
(If)  Order  of  Disposition  of  Property,  135 1. 
(<•)  Disposition  of  Personal  Estate,  1352. 
(^)  Condition  of  Estate,  1352. 

{/)  Relationship  of  Legatee  and  Devisee  to  Testator,  1352. 
(_/")  Subsequent  Investment  of  Personally  in  Realty,  1353. 
(g)  Effect  Given  to  Prior  Decisions,  1353. 
e.  Charge  of  Legacies  on  "Estate,"  1353. 

d.  Effect  of  Residuary  Clause,  1354. 

(1)  In  General,  1354 

(2)  Blending  Real  and  Personal  Estate  in  Residuary  Clause, 

1354- 

e.  Charge  on  Lands  Specifically  Devised,  1356. 

(1)  L11  General,  1356. 

(2)  General  Charge  of  Legacies,  1356. 

(3)  Direction  for  Payment  of  Legacies,  1356. 

(4)  Blending  Personalty  and  Realty  in  Disposition  not  Residuary, 

1358. 

f.  Land  Devised  to  Executor,  1358. 

g.  Legacies  in  Codicil,  1359. 

h.  Power  of  Sale  Given  Executors,  1360. 

i.  Equitable  Conversion  of  Realty,  1360. 
J.  Devises  in  Succession,  1360. 

k.  Charges  for  Maintenance  and  Support,  1360. 
/.  Charges  Equalizing  Portions,  136 1. 
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m.  Effect  of  Charging  Debts  on  Real  Estate,  1361. 

n.  Formal  Requisites  of  Wills  Charging  Real  Estate,  1362. 

o.  Charge  Whether  on  Corpus  or  Income,  1362. 
p.  Ge?ieral  Effect  of  Charging  Legacy  upoti  Order  of  Assets,  1362. 

q.  Enforcement  of  Charge,  1363. 

(1)  Suit  in  Equity,  1363. 

(2)  Right  of  Legatee  to  Possession  of  Land  Charged,  1365. 

(3)  Personal  Liability  of  Devisee,  1365. 

(4)  Enforcement  Against  Purchaser  from  Devisee,  1366. 
r.  Discharge  of  Charge,  1367. 

(1)  Payment  and  Release,  1367. 

(2)  Merger,  1368. 

(3)  Purchase  of  Legacy  by  Devisee,  1368. 

(4)  Bond  by  Devisee,  1368. 

(5)  Lapse  of  Devise,  1368. 

(6)  Revocation  of  Devise,  1368. 

(7)  Waste  or  Loss  of  Assets  Primarily  Liable,  1368. 

(8)  Partial  Failure  of  Devise,  1369. 

(9)  Nonacceptance  of  Devise,  1369. 

(10)  Failure  of  Legacy,  1369. 

(11)  Statute  of  Limitations,  1369. 

(12)  Death  of  Legatee,  1369. 

VIII.  Rule  of  Marshaling  Applied,  1370. 

1.  In  General,  1370. 

2.  In  Favor  of  Creditors,  1370. 

a.  Between  Specialty  and  Simple  Contract  Creditors,  1370. 

(1)  I 71  General,  1370. 

(2)  Limitations  of  Rule,  137 1. 

(3)  Effect  of  Statutes,  1372. 

b.  Between  General  Creditors  and  Incumbrancer,  1372. 

(1)  Subrogation  to  Lien  of  Mortgagee,  1372. 
(a)  In  General,  1372. 
(b~)  Effect  of  Statutes,  1372. 
(2)  Subrogation  to  Lien  of  Unpaid  Vendor,  1373. 
(a)  In  General,  1373. 
(J>)  Effect  of  Statutes,  1373. 

3.  In  Favor  of  Legatees,  1373. 

a.  Subrogation  to  Rights  of  Creditors  Against  Lands  Descended,  1373. 

(1)  Ge?ieral  Rule,  1373. 

(2)  Effect  of  Statutory  Liability  of  Land  for  Debts,  1374. 

b.  Subrogation  to  Rights  of  Creditors  Against  Lands  Devised,  1374. 

(1)  General  Rule,  1375. 

(2)  Effect  of  Devise  to  Heir,  1375. 

(3)  Effect  of  Charge  of  Debts,  1375. 

(a)  In  General,  1375. 

(£)  Qualifications  of  Rule,  1375. 

(4)  Effect  of  Charge  of  Legacies,  1375. 
C  Subrogation  to  Lien  of  Mortgagee,  1376. 

(1)  General  Rule,  1376. 

(2)  Effect  of  Statutes,  1376. 

d.  Subrogation  to  Vendor's  Lien,  1376. 

(1)  General  Rule,  1376. 

(2)  Effect  of  Statutes,  1377. 

e.  Limitations  of  Rule,  1377. 

(1)  Rule  Not  Applied  in  Favor  of  Residuary  Legatees,  1377. 

(2)  Rule  Not  Applied  iti  Favor  of  Aliens,  1377. 

(3)  Rule  Not  Applied  to  Land  in  Foreign  jurisdiction,  1377. 

4.  In  Favor  of  Heirs  and  Devisees,  1377. 
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a.  Subrogation  to  Rights  of  Creditors  Against  Personal  Estate,  1377. 

b.  Right  of  Rei?nbursement  on  Discharge  of  Specific  Lien,  1378. 

c.  In  Favor  of  Devisee  Against  Heir,  1378. 

d.  In  Favor  of  One  Devisee  Against  Another,  1378. 

5.  In  Favor  of  Widow,  1379. 

a.  In  Respect  to  Paraphernalia,  1379. 

b.  In  Respect  to  Dower,  1379. 

6.  In  Favor  of  Charities,  1380. 

a.  Rule  Stated,  1380. 

b.  Application  of  Rule,  1380. 

c.  Modification  of  Rule,  1381. 

(1)  Contribution  Between  Charity  and  Next  of  Kin,  1381. 

(2)  Effect  of  Charging  Other  Legacies  on  Land,  1381. 

(3)  Valid  Use  Preferred  to  Invalid  Use,  1381. 

(4)  Effect  of  Modern  Statute,  1381. 

(5)  Effect  of  Directions  by  Testator,  1381. 

(a)  Ln  General,  1381. 

(£)  Requisites  of  Testamentary  Directions,  1382. 
(<:)  Effect  of  Statute,  1382. 

d.  Rule  Where  Statutes  of  Mortmain  Are  Not  in  Force,  1382. 

7.  Jurisdiction  of  Probate  Courts,  1382. 

CROSS-REFE  RENCES. 

For  matters  of  Procedure,  see  the  following  titles  in  the  Encyclopedia  of  Plead- 
ing and  Practice:  HEIRS  AND  DEVISEES,  vol.  10,  p.  20;  LEGATEES 
AND  DISTRIBUTEES,  vol.  13,  p.  1;  MARSHALING  ASSETS,  vol.  13, 
p.  888. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  ABATEMENT  OF  LEG  ACL ES,  vol.  1, 
p.  42;  ADVANCEMENTS,  vol.  1,  p.  760;  ANNUITIES,  vol.  2,  p.  386; 
CODICILS,  vol.  6,  p.  174;  CONTRIBUTION  AND  EXONERATION, 
vol.  7,  p.  325;  CONVERSION  AND  RECONVERSION,  vol.  7,  p.  463; 
DEBTS  OF  DECEDENTS,  vol.  8,  p.  1003;  EQUITABLE  ELECTION, 
vol.  11,  p.  57;  EXECUTORS  AND  ADMINISTRATORS,  vol.  n,  p.  720; 
LEGACIES  AND  DEVISES,  vol.  18,  p.  704;  MARSHALING  ASSETS, 
ante,  p.  1255;  SUBROGATION;  SUCCESSION'S  TRUSTS  AND  TRUS- 
TEES; WILLS. 

I.  Scope  of  Title.  —  This  article  is  designed  to  treat  of  that  branch  of 
equity  jurisprudence  which  is  commonly  known  as  marshaling  assets  in  admin- 
istration, or,  more  strictly,  the  administration  of  a  decedent's  estate  for  the 
payment  of  debts  and  legacies.  The  treatment  will  comprehend  the  relative 
measure  of  liability  and  the  order  of  application  of  the  various  funds  to  be 
administered,  both  in  cases  where  the  properties  are  unaffected  by  testa- 
mentary disposition,  and  where  the  decedent  by  his  will  has  regulated  the 
distribution  of  his  estate.  This  title  will  not  include,  however,  a  treatment 
of  the  rights,  duties,  and  liabilities  of  a  decedent's  representative,1  or  of  the 
order  in  which  different  classes  of  debts  are  to  be  paid,8  or  yet  of  the  nature 
and  incidents  of  legacies  and  devises;3  neither  will  a  discussion  of  the  rules 
governing  the  construction  and  interpretation  of  wills 4  be  here  attempted, 
except  in  so  far  as  it  may  be  necessary  in  order  to  treat  properly  the  subjects 
in  hand.5 

II.  Definition.  —  In  the  sense  of  courts  of  equity  the  marshaling  of  assets 
is  such  an  arrangement  of  the  different  funds  under  administration  as  will 

1.  See  the  title  Executors  and  Administra-  3.  See  Legacies  and  Devises,  vol.  18,  p.  704. 
tors,  vol.  11,  p.  720.  4.  See  the  title  Wills. 

2.  See  the  title  Debts  and  Decedents,  vol.  8,  5.  See  infra,  this  title.  Charges  of  Debts  and 
p.  1003.  Legacies. 
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enable  all  the  parties  having  equities  therein  to  receive  their  due  proportions, 
notwithstanding  any  intervening  interests,  liens,  or  other  claims  of  particular 
persons  to  prior  satisfaction  of  a  portion  of  these  funds.1 

Object  to  Be  Attained.  —  The  rule  of  courts  of  equity  in  marshaling  assets  in 
the  course  of  administration  is,  that  every  claimant  upon  the  assets  of  a 
deceased  person  shall  be  satisfied,  as  far  as  such  assets,  by  any  arrangement 
consistent  with  the  nature  of  the  respective  claims,  can  be  applied  in  satisfac- 
tion thereof.* 

III.  Common-Law  and  Statutory  Liability  of  Heirs,  Devisees,  and  Lega- 
tees—  1.  Liability  of  Heirs  and  Devisees  —  a.  At  Common  Law. — The 
heir  was  liable,  at  common  law,  for  the  debts  of  the  ancestor  to  the  value 
of  the  property  descended,  only  where  the  debts  ranked  as  specialties  and 
the  heir  was  named  therein,  or  were  of  record;  no  liability  attached  with 
respect  to  debts  by  simple  contract,3  and  devisees  incurred  no  liability  for  any 
debts  of  the  testator.4 

b.  By  Statute.  —  These  common-law  rules,  however,  were  changed  at  an 
early  date  ;  and  now  by  statute,  probably  in  all  jurisdictions,  heirs  and  devisees 
are  made  liable  in  proceedings  instituted  by  creditors,  for  all  the  debts  of  the 
decedent  to  the  extent  of  the  assets  devised  or  descended,  provided  generally 
that  all  other  assets  of  anterior  liability  in  the  order  of  administration  are 
insufficient  or  have  been  previously  applied.6    In  some  jurisdictions  recourse 


1.  i  Story's  Eq.  570.  See  also  Hope  v. 
Wilkinson,  14  Lea(Tenn.)  21,  52  Am.  Rep.  149. 

2.  See  also  infra,  this  title,  Rule  of  Marshal' 
ing  Applied. 

3.  Common-law  Liability  of  Heir  for  Debts  of 
Decedent. —  Deyo  v.  Morss,  30  N.  Y.  App. 
Div.  56;  Evans  v.  Fisher,  40  Miss.  643;  Protes- 
tant Episcopal  Church  v.  Wallace,  10  N.  J. 
L.  311;  Ryan  v.  Jones,  15  111.  1;  Hoffman 
v.  Wilding,  85  111.  453.  See  also  the  titles 
Debts  of  Decedents,  vol.  8,  p.  1098;  Exec- 
utors and  Administrators,  vol.  11,  pp.  838, 
1068. 

4.  Devisees  Not  Liable  for  Testator's  Debts.  — 
Rogers  v.  Farrar,  6  T.  B.  Mon.  (Ky.)  421; 
Sauer  v.  Griffin,  67  Mo.  654;  Ferguson  v. 
Broome,  1  Bradf.  (N.  Y.)  10;  Deyo  v.  Morss, 
30  N.  Y.  App.  Div.  56;  Ryan  v.  Jones,  15  111. 
1;  Evans  v.  Fisher,  40  Miss.  643.  See  also 
State  v.  Miller,  18  Mo.  App.  41. 

The  presumption  is  that  the  common-law 
rule  prevails  in  another  state.  Deyo  v.  Morss, 
30  N.  Y.  App.  Div.  56. 

The  common-law  rule  that  a  devisee  is  not 
liable  on  the  bond  of  his  devisor,  as  is  an  heir 
on  lhat  of  his  ancestor,  has  not  been  altered 
by  the  Missouri  statutes.  Sauer  v.  Griffin,  67 
Mo.  654.  See  generally  the  titles  Debts  of 
Decedents,  vol.  8,  p.  iog8;  Executors  and 
Administrators,  vol.  ri,  pp.  838,  iof)8. 

5.  Statutory  Liabilities  of  Heirs  and  Devisees  — 
England. — Galton  v.  Hancock,  2  Atk.  430; 
Spackman  v.  Timbrell,  8  Sim.  253;  Evans  v. 
Brown,  5  Beav.  114;  Plunket  v.  Penson,  2  Atk. 
290;  Kinaston  v.  Clark,  2  Atk.  204. 

United  States.  —  Wilkinson  v.  Leland,  2  Pet. 
(U.  SO627. 

Alabama.  —  Darrington  v.  Borland,  3  Port. 
(Ala.)  9;  Pyke  v.  Searcy,  4  Port.  (Ala.)  52; 
Steele  v.  Steele,  64  Ala.  438;  Carrington  v. 
Manning,  13  Ala.  61 1;  Scott  v.  Ware,  64  Ala. 
174. 

Arkansas.  —  Bennett  v.  Dawson,  15  Ark.  412, 
18  Ark.  334;  Walker  v.  Byers,  14  Ark.  253; 
Byrd  v.  Belding,  18  Ark.  118;  Williams  v. 


Ewing,  31  Ark.  229;  Patterson  v.  McCann,  39 
Ark.  577;  Hall  v.  Brewer,  40  Ark.  433. 

California.  —  Matter  of  Woodvvorth,  31  Cal. 
595;  Matter  of  Moulton,  48  Cal.  191.  Compare 
Montgomery's  Estate,  60  Cal.  645. 

Colorado.  —  Logan  v.  Logan,  ir  Colo.  44. 
Connecticut.  — Griswold  v.  Bigelovv,  6  Conn. 
258;  Lord  v.  Lord,  23  Conn.  327. 

Illinois.  —  Ryan  v.  Jones,  15  111.  1;  Guy  v. 
Gericks,  85  111.  428;  Hoffman  v.  Wilding,  85 
111.  453;  Dugger  v.  Oglesby,  3  111.  App.  107; 
Diversey  v.  Johnson,  93  111.  557;  McCullum 
v.  Chidester,  63  111.  477;  McLean  v.  McBean, 
74  111.  134;  Cutright  v.  Stanford,  81  111.  240; 
Sutherland  v.  Harrison,  86  III.  363;  People  v. 
Brooks,  123  111.  246. 

Indiana.  —  Fisher  v.  Tuller,  122  Ind.  31; 
Busenbark  v.  Healey,  93  Ind.  450. 

Kansas.  —  See  Fletcher  v.  Wormington,  24 
Kan.  259. 

Kentucky.  —  Thompson  v.  Shoeman,  1  Bibb 
(Ky.)  401;  Feltman  v.  Butts,  8  Bush  (Ky.)  115; 
Rubel  v.  Bushnell,  91  Ky.  251;  Boyd  v.  Em- 
mons, (Ky.  1898)45  S.  W.  Rep.  364;  H.  Her- 
man Sawmill  Co.  v.  Bailey,  (Ky.  1900)  58  S. 
W.  Rep.  449;  Rogers  v.  Fatrar,  6  T.  B.  Mon. 
(Ky.)42i. 

Maryland.  —  Post  v.  Mackall,  3  Bland  (Md.) 
518;  Tessier  v.  Wyse,  3  Bland  (Md.)  28;  Con- 
stable v.  Camp,  87  Md.  173. 

Massachusetts.  —  Dean  v.  Dean,  3  Mass.  258; 
Hays  v.  Jackson,  6  Mass.  149;  Forbes  v.  Har- 
rington, 171  Mass.  386;  Hall  v.  Bumstead,  20 
Pick.  (Mass.)  2;  Brooks  v.  Rayner,  127  Mass. 
268;  Grow  v.  Dobbins,  128  Mass.  271. 

Mississippi.  —  Evans  v.  Fisher,  40  Miss.  643; 
Lee  v.  Gardiner,  26  Miss.  541;  Paine  v.  Pen- 
dleton, 32  Miss.  320;  Turner  v.  Ellis,  24  Miss. 
173;  Hollman  v.  Bennett,  44  Miss.  322. 

Missouri.  — Overton  p.  Johnson,  17  Mo.  442; 
Bartlett  v.  Ball,  142  Mo.  28;  Rumsey  v.  Otis, 
133  Mo.  85  See  also  State  v.  Miller,  18  Mo. 
App.  41.  Compare  Sauer  v.  Griffin,  67  Mo. 
654;  Walker  v.  Deaver,  79  Mo.  664;  Whittelsey 
v.  Brohammer,  31  Mo.  98. 
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must  be  had  to  the  personalty  before  an  action  can  be  had  against  an  heir  or 
devisee,  but  this  is  not  a  requirement  under  all  of  the  statutes.1 

Effect  of  Devastavit.  —  If  the  deficiency  of  personal  assets  results  from  a 
devastavit  by  the  executor  or  administrator,  before  assets  in  the  hands  of 


New  Hampshire.  —  Probate  Judge  v.  Brooks, 
5  N.  H.  82;  Ticknor  v.  Harris,  14  N.  H.  272, 
40  Am.  Dec.  186. 

New  Jersey.  —  Mallory  v.  Craige,  15  N.  J. 
.Eq.  73;  Fredericks  v.  Isenman,  41  N.  J.  L. 
212;  Skillman  v.  Van  Pelt,  1  N.  J.  Eq.  511; 
New  Jersey  Ins.  Co.  v.  Meeker,  37  N.  J.  L. 
282;  Stone  v.  Todd,  49  N.  J.  L.  274;  Dodson 
v.  Taylor,  53  N.  J.  L.  200. 

New  York.  — Stuart  v.  Kissam,  11  Barb.  (N. 
Y.)  271;  Armstrong  v.  McKelvey,  104  N.  Y. 
179;  Coe  v.  Cobb,  50  N.  Y.  App.  Div.  80;  De 
Crano  v.  Moore,  50  N.  Y.  App.  Div.  361, 
affirming  30  Misc.  (N.  Y.)  303;  Rockwell  v. 
Geery,  6  Thomp.  &  C.  (N.  Y.)  689,  4  Hun 
(N.  Y.)  606;  Wilkes  v.  Harper,  2  Barb.  Ch. 
(N.  Y.)  338,  affirmed  r  N.  Y.  586;  Wood  v. 
Wood,  26  Barb.  (N.  Y.)  356;  Read  v.  Patter- 
son, 134  N.  Y.  128;  Schermerhorn  v.  Barhydt, 
9  Paige  (N.  Y.)  28;  Mersereau  v.  Ryerss, 
3  N.  Y.  261;  Matter  of  Fielding,  (Surrogate 
Ct.)  30  Misc.  (N.  Y.)  700;  Ferguson  v.  Broome, 
1  Bradf.  (N.  Y.)  10;  Butts  v.  Genung,  5 
Paige  (N.  Y.)  254;  Wilkes  v.  Harper,  1  N. 
Y.  586;  Piatt  v.  Piatt,  105  N.  Y.  488;  Traud  v. 
Magnes,  49  N.  Y.  Super.  Ct.  309;  Coffin  v. 
Leech,  (Supm.  Ct.  Spec.  T.)  12  Misc.  (N.  Y.) 
593;  Eddy  v.  Traver,  6  Paige  (N.  Y.)  521,  31 
Am.  Dec.  261;  Selover  v.  Coe,  63  N.  Y.  438; 
Heermans  v.  Robertson,  64  N.  Y.  332;  Burn- 
ham  v.  Burnham,  (Supm.  Ct.  Spec.  T.)  27 
Misc.  (N.  Y.)  106,  affirmed  46  N.  Y.  App.  Div. 
513- 

North  Carolina.  —  Hinton  v.  Whitehurst,  71 
N.  Car.  66;  Winfield  v.  Burton,  79  N.  Car.  388; 
Greenlee  v.  McDowell,  3  Jones  Eq.  (56  N. 
Car.)  325;  Murchison  v.  Whitted,  87  N.  Car. 
405- 

Pennsylvania.  —  Com.  v.  Cochran,  146  Pa. 
St.  223;  Pyott's  Estate,  160  Pa.  St.  441;  Mason's 
Appeal,  89  Pa.  St.  402;  Graff  v.  Smith,  I  Dall. 
(Pa.)  481;  Shannon  v.  Newton,  132  Pa.  St.  375. 

Rhode  Island.  —  Hopkins  v.  Ladd,  12  R.  I. 
279;  Draper  v.  Barnes,  12  R.  I.  156;  Woon- 
socket  Sav.  Inst.  v.  Ballou,  16  R.  I.  351. 

South  Carolina.  —  D'Urphey  v.  Nelson,  r 
Brev.  (S.  Car.)  289:  Warley  v.  Warley,  Bailey 
Eq.  (S.  Car.)  397;  Richardson  v.  Inglesby,  13 
Rich.  Eq.  (S.  Car.)  59;  Lanier  v.  Griffin,  11  S. 
Car.  565;  Lowry  v.  Jackson,  27  S.  Car.  318. 
See  also  Ex  p.  Boyd,  8  Rich.  Eq.  (S.  Car.)  166. 

Tennessee.  —  Woolridge  v.  Page,  I  Lea 
(Tenn.)  135;  Maxwell  v.  Smith,  86  Tenn.  539; 
Jordan  v.  Maney,  10  Lea  (Tenn.)  135;  O'Con- 
ner  v.  O'Conner,  88  Tenn.  76;  Hope  v.  Wilkin- 
son, 14  Lea  (Tenn.)  21,  52  Am.  Rep.  149. 

Texas.  —  Reynolds  v.  McFadden,  36  Tex. 
129. 

Virginia.  —  Lewis  v.  Overby,  31  Gratt.  (Va.) 
601;  Ryan  v.  McLeod,  32  Gratt.  (Va.)  367. 

West  Virginia.  —  Sommerville  v.  Sommer- 
ville,  26  W.  Va.  484. 

See  generally  the  titles  Debts  of  Decedents, 
vol.  8,  p.  1098;  Executors  and  Administra- 
tors, vol.  II,  pp.  838,  1068,  1085,  1090  et  seq. 
And  see  the  various  local  statutes. 

Devisee  of  Married  Woman's  Separate  Estate.  — 


The  Kentucky  statute  (Civ.  Code,  §  434)  ren- 
dering devisees  liable  to  creditors  of  the  testa- 
tor to  the  extent  of  the  estate  devised  does  not 
impose  upon  a  devisee  of  the  separate  estate 
of  a  married  woman  liability  for  debts  which 
could  not  have  been  enforced  by  the  creditor 
against  such  estate.  Benson  v.  Simmers,  (Ky. 
1899)  53  S.  W.  Rep.  1035. 

A  Devise  of  Land  Lying  Out  of  the  State  does 
not  render  the  devisee  liable  under  the  Ken- 
tucky statute  to  an  action  at  law  by  creditors 
of  the  testator.  Payne  v.  Logan,  4  Bibb  (Ky.) 
402.  See  also  Deyo  v.  Morss,  30  N.  Y.  App. 
Div.  56;  Wilkinson  v.  Leland,  2  Pet.  (U.  S.) 
627. 

1.  Recourse  to  Personalty  Not  Necessary  Before 
Suing  Heir  or  Devisee.  —  Stone  v.  Todd  49  N. 
J.  L.  274;  Dodson  v.  Taylor,  53  N.  J.  L.  200; 
Rubel  v.  Bushnell,  91  Ky.  251. 

Under  the  California  code  there  is  no  priority 
as  between  real  and  personal  property  in  re- 
spect to  a  sale  to  pay  debts.  Montgomery's 
Estate,  60  Cal.  645. 

Recourse  to  Personalty  Held  Necessary  Before 
Suing  Heir  or  Devisee.  —  Stuart  v.  Kissam,  11 
Barb.  (N.  Y.)  271;  Wilkes  v.  Harper,  2  Barb. 
Ch.  (N.  Y.)  338,  affirmed  1  N.  Y.  586;  Selover 
v.  Coe,  63  N.  Y.  438.  See  also  Rockwell  v. 
Geery,  6  Thomp.  &  C.  (N.  Y.)  689,  4  Hun  fN. 
Y.)  606. 

Settlement  of  Estate  Necessary  Before  Suing 
Heir  or  Devisee.  —  Northwestern  Conference  v. 
Myers,  36  Ind.  375;  Wilson  v.  Davis,  37  Ind. 
141;  Leonard  v.  Blair,  59  Ind.  510;  Grow  v. 
Dobbins,  124  Mass.  560;  Brooks  v.  Rayner, 
127  Mass.  268.  See  also  Hall  v.  Bumstead,  20 
Pick.  (Mass.)  2;  Forbes  v.  Harrington,  171 
Mass.  386. 

Measure  of  Recovery  Against  Land.  —  The  per- 
sonal estate  being  the  fund  primarily  liable, 
the  measure  of  recovery  against  the  land  can- 
not exceed  that  against  the  personalty,  though 
it  may  be  less.  Skidmore  v.  Romaine,  2 
Bradf.  (N.  Y.)  122;  Mead  v.  Jenkins,  3  Dem. 
(N.  Y.)  551. 

Consequently  a  creditor  cannot  so  divide  his 
claim  as  to  place  a  portion  thereof  as  a  de- 
mand against  the  personal,  and  the  rest 
against  the  real  property.  Mead  v.  Jenkins, 
3  Dem.  (N.  Y.)  551. 

A  Devisee  Who  Is  Also  the  Administrator  may 
be  sued  under  the  New  York  statute  for  a 
debt  of  the  decedent,  without  a  showing  that 
the  personal  estate  has  been  exhausted.  De 
Crano  v.  Moore,  50  N.  Y.  App.  Div.  361,  affirm- 
ing 30  Misc.  (N.  Y.)  303. 

A  Devisee  Who  Is  Also  a  Legatee,  having  re- 
ceived personalty  as  legatee,  cannot  complain 
if  the  land  is  resorted  to  by  a  creditor.  Mc- 
Keown's  Estate,  13  Phila.  (Pa.)  339,  37  Leg. 
Int.  (Pa.)  134. 

As  to  the  right  to  subject  the  real  estate  of 
a  decedent  to  the  payment  of  debts  before  ex- 
hausting the  personalty,  see  generally  the  title 
Executors  and  Administrators,  vol.  n,  p. 
1089  et  seq. 

Effect  of  Laches.  —  Under  some  circumstances 
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heirs  or  distributees  can  be  reached  all  remedies  against  the  personal  repre- 
sentative and  his  sureties  must  be  exhausted  or  shown  to  be  unavailing.1 

Debt  Subsequently  Discovered.  —  Devisees  may  be  compelled  to  pay  a  debt  which 
the  testator  did  not  contemplate  or  mention  in  his  will,2  and  which  was  not 
brought  to  the  knowledge  of  the  executors  until  long  after  the  estate  had 
been  otherwise  fully  administered.3 

Devise  Based  on  Consideration.  —  The  fact  that  a  devise  is  based  on  a  considera- 
tion, such  as  that  of  services  to  be  rendered  in  the  future  by  the  devisee, 
will  not  prevent  the  land  from  being  assets  for  the  payment  of  debts  so  as  to 
authorize  its  sale  at  the  suit  of  the  executor  or  administrator  to  pay  debts,4 
and  it  would  seem  also  that  such  fact  would  not  relieve  the  devisee  from  the 
statutory  liability  for  debts  of  the  testator;  but  if,  in  the  proceedings  for  the 
settlement  of  the  testator's  debts,  to  which  both  the  creditor  and  the  devisee 
were  parties,  the  creditor  failed  to  present  his  claim,  he  cannot  thereafter 
maintain  an  action  against  such  devisee  to  enforce  the  statutory  liability  to  the 
extent  of  the  devise.5 

Personal  Liability  of  Heirs  and  Devisees.  —  So  long  as  the  heir  or  devisee  has  not 
aliened  any  part  of  the  land,  or  received  any  rents  or  profits  therefrom,  no 
personal  judgment  can  be  rendered  against  him  ;  6  but  if  he  aliens  the  land, 
or  any  part  of  it,  before  an  action  is  brought  against  him  by  creditors,  he 
becomes  personally  liable  to  the  extent  of  the  value  of  the  part  so  aliened.7 
But  until  the  devisee  accepts  the  devise  and  comes  into  possession  of  the  real 
estate  devised  to  him,  of  course  no  personal  liability  for  the  testator's  debts 
attaches.8 

Devise  in  Payment  of  Services  Rendered.  —  In 

Pennsylvania  it  has  been  held  that  even  a  de- 
vise in  payment  of  services  tendered  by  the 
devisee  to  the  testator  is  liable  for  debts;  the 
rule  being  that  it  is  beyond  the  power  of  a 
debtor  by  a  testamentary  disposition  to  disap- 
point the  claims  of  creditors  or  create  a  prefer- 
ence among  his  devisees.  Com.  v.  Cochran, 
146  Pa.  St.  223. 

5.  Effect  of  Nonpresentation  of  Claim.  —  Ben- 
son v.  Simmers,  (Ky.  1899)  53  S.  W.  Rep.  1035, 
where  the  land  was  devised  in  consideration 
of  the  devisee  erecting  a  monument  to  the 
testator.  See  the  title  Executors  and  Admin- 
istrators, vol.  11,  p.  1083. 

6.  Heir  Not  Personally  Liable  Before  Alienation, 
etc.  —  Branger  v.  Lucy,  82  111.  91;  Clayton  v. 
Boyce.  62  Miss.  390. 

7.  Alienation  Before  Suit.  —  Mathews  v.  Jones, 
2  Anstr.  515;  Redshaw  v.  Hester,  5  Mod.  123, 
124,  note;  Coleman  v.  Winch,  I  P.  Wms.  775; 
Spackman  v.  Timbrell,  8  Sim.  259;  In  re 
Hedgely,  34  Ch.  D.  379;  People  v.  Brooks, 
123  111.  246;  Schermerhorn  v.  Barhydt,  9 
Paige  (N.  Y.)  29;  Skillman  v.  Van  Pelt,  1  N. 
J.  Eq.  511;  Fredericks  v.  Isenman,  41  N.  J.  L. 
212;  Ryan  v.  Jones,  15  111.  1;  Hopkins  v. 
Ladd,  12  R.  I.  279;  Draper  v.  Barnes,  12  R. 

I.  156;  Lanier  v.  Griffin,  11  S.  Car.  565.  See 
the  title  Executors  and  Administrators,  vol. 

II.  pp.  1068,  1069,  1096. 
Measure  of  Recovery.  —  Where  the  heir  aliens 

the  land  before  suit  brought,  he  cannot  be 
held  liable  for  improvements  made  or  rents 
and  profits  received;  but  on  the  other  hand  he 
cannot  claim  for  repairs.  The  measure  of  re- 
covery is  the  value  of  the  lands  at  the  time  of 
the  descent  cast.  Fredericks  v.  Isenman,  41 
N.  J.  L.  212.  Compare  Hinton  v.  Whitehurst, 
71  N.  Car.  66. 

8.  Devisee  Not  Liable  Before  Acceptance.  — 
Wood  v.  Wood,  26  Barb.  (N.  Y.)  356;  Scher- 
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a  creditor  may  lose  his  right  of  recourse  to  the 
land,  by  reason  of  his  laches.  Groot  v.  Hitz, 
3  Mackey  (D.  C.)  247. 

So  where  he  stands  by  and  suffers  the  per- 
sonal estate  to  be  squandered,  he  will  not 
afterwards  be  permitted  to  look  to  the  heir  for 
payment.  Goodhue  v.  Barnwell,  Rice  Eq.  (S 
Car.)  198. 

1.  Deficiency  Caused  by  Devastavit.  —  Darring 
ton  v.  Borland,  3  Port.  (Ala.)  9;  Pyke  v. 
Searcy,  4  Port.  (Ala.)  52;  Evans  v.  Fisher, 
40  Miss.  643;  Paine  v.  Pendleion,  32  Miss. 
320;  Stigler  v.  Porter,  42  Miss.  449;  Webster  v. 
Parker,  42  Miss.  465;  Hollman  v.  Bennett,  44 
Miss.  322.  See  also  Hoffman  v.  Wilding,  85 
111.  453- 

For  a  Full  Discussion  of  the  rights  of  creditors 
to  resort  to  the  land  where  the  personal  estate 
has  been  rendered  insufficient  through  waste 
or  devastavit,  see  the  title  Executors  and  Ad- 
ministrators, vol.  11,  p.  1086  et  sea.  See 
also  Smith  v.  Seaton,  117  Pa.  St.  382,  2  Am. 
St.  Rep.  668;  Hall  v.  Brewer,  40  Ark.  433; 
Lilly  v.  Wooley,  94  N.  Car.  412;  Smith  v. 
Brown,  99  N.  Car.  377;  Matter  of  Topping,  2 
Connoly  (N.  Y.)  187;  Wyse  v.  Smith,  4  Gill  & 
J.  (Md.)  295;  Feemster  v.  Good,  12  S.  Car.  573; 
Goodhue  v.  Barnwell,  Rice  Eq.  (S.  Car.)  198; 
Watts  v.  Taylor,  80  Va.  627. 

Nonresident  Sureties.  —  Where  the  sureties 
reside  without  the  state,  creditors  may  resort 
dhertly  to  the  land.  Lilly  v.  Wooley,  94  N. 
Car.  412. 

2.  Liability  for  Debt  Subsequently  Discovered. 

—  Pittman's  Estate,  182  Pa.  St.  355;  Lewis  v. 
Overby,  31  Gratt.  (Va.)  6or. 

3.  Lewis  v.   Overby,  31  Gratt.  (Va.)  601. 
Compare  Titterington  v.  Hooker,  58  Mo.  593. 

4.  Devise  in  Consideration  of  Future  Services.  — 
Pearson  z>.  Gillen waters,  99  Tenn.  448.  See 
generally  the  title  Executors  and  Adminis- 
trators, vol.  11,  p.  1090. 
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2.  Liability  of  Purchasers  from  Heirs  or  Devisees.  —  Under  statutes  in  some 
jurisdictions  it  is  held  that  a  purchaser  from  an  heir  or  devisee  takes  subject 
to  the  debts  of  the  estate;  but  that  the  equitable  rights  of  the  purchaser  may 
be  protected  by  requiring  a  sale  of  the  unsold  lands  in  the  hands  of  his  grantor 
before  the  purchased  land  is  taken,1  or  by  subrogation  to  the  rights  of  the 
creditors.*  It  is  generally  held,  however,  that  the  statutory  liability  of  heirs 
and  devisees  does  not  become  such  a  charge  on  the  lands  as  can  be  enforced 
by  creditors  against  the  property  in  the  possession  of  a  purchaser  in  good 
faith.3  Thus  where  one  of  several  heirs  has  aliened  his  portion  of  the  land 
to  a  bona  fide  purchaser  and  has  become  insolvent,  it  has  been  held  that  the 
lands  unsold  in  the  hands  of  the  other  heirs  are  liable  not  only  for  the  pro- 
portionate shares  of  the  debt  which  those  heirs  would  have  been  obliged  to 
pay  before  the  insolvency,  but  for  all  the  debts  of  the  decedent,  to  be  con- 
tributed by  each  solvent  heir  in  proportion  to  the  amount  of  his  inheritance.4 


merhorn  v.  Barhydt,  9  Paige  (N.  Y.)  28.  See 
also  Stuart  v.  Kissam,  11  Barb.  (N.  Y.)  282; 
Rockwell  v.  Geery,  4  Hun  (N.  Y.)  606. 

1.  Purchaser  from  Heir  or  Devisee  Held  to  Take 
Subject  to  Decedent's  Debts  —  Arkansas.  —  How- 
ell v.  Duke,  40  Ark.  102. 

Illinois.  —  Vansyckle  v.  Richardson,  13  111. 
171;  McCoy  v.  Morrow,  18  111.  519,  68  Am. 
Dec.  578;  Myer  v.  McDougal,  47  111.  278; 
Lewis  v.  McGraw,  19  111.  App.  313.  But  see 
contra,  Ryan  v.  Jones,  15  111.  I. 

Indiana.  —  See  Pauley  v.  Langdon,  83  Ind. 
353- 

Maine.  —  Nowell  v.  Bragdon,  14  Me.  324. 

Maryland.  —  Gibson  v.  McCormick,  10  Gill 
&  J.  (Md.)  65. 

Massachusetts.  —  Gore  v.  Brazier,  3  Mass. 
523;  Wyman  v.  Brigden,  4  Mass.  150. 

New  York.  —  Eddy  v.  Traver,  6  Paie:e  (N. 
Y.)  521,  31  Am.  Dec.  261;  Matter  of  Clark,  3 
Redf.  (N.  Y.)  225;  Jewell  v.  Keenholts,  16 
Barb.  (N.  Y.)  193;  Hyde  v.  Tanner,  I  Barb. 
(N.  Y.)  75. 

Ohio.  —  Piatt  v.  St.  Clair,  6  Ohio  227. 

Pennsylvania.  —  Graff  v.  Smiih,  1  Dall. 
(Pa.)  481;  Com.  v.  Cochran,  146  Pa.  St.  223. 

See  also  the  title  Executors  and  Adminis- 
trators, vol.  ir,  p.  1096. 

For  a  Full  Discussion  as  to  the  doctrine  of  the 
inverse  order  of  alienation,  see  the  title  Mar- 
shaling Assets,  ante,  p.  1255. 

A  Sale  by  Heirs  Pending  Administration  has 
been  held  to  vest  in  the  purchaser  whatever 
interest  is  left  at  ihe  close  of  administration, 
Rutherford  v.  Stamper,  60  Tex.  447;  see 
also  Draper  v.  Barnes,  12  R.  I.  156;  but  not 
to  affect  the  title  of  a  purchaser  under  the  ad- 
ministration proceedings,  Cooper  v.  Loughlin, 
75  Tex.  524. 

Effect  of  Creditor's  Laches.  —  If  a  creditor 
who  has  recovered  a  judgmeni  against  a  part 
of  the  heirs  and  devisees,  on  a  debt  due  by  a 
testator,  which  judgment  is  a  lien  upon  lands 
sufficient  to  satisfy  the  portion  of  the  debt 
which  the  defendants  in  such  judgment  are 
equitably  bound  to  pay,  suffers  his  judgmeni 
10  lie  until  the  defendants  (herein  have  dis- 
posed of  the  property  upon  which  it  was  a  lien, 
and  such  lien  is  extinguished,  the  other  heirs 
or  devisees  or  their  property  are  not  liable  in 
equity  for  the  whole  debt,  but  only  for  their 
ratable  proportions  thereof.  Schermerhorn  v 
Barhydt,  9  Paige  (N.  Y.)  29. 

2.  Subrogation.  —  Chaplin  v.   Sullivan,  128 


Ind,  50;  Gibson  v.  McCormick,  10  Gill  &  J. 
(Md.)  65. 

3.  Land  Sold  by  Heir  or  Devisee  Held  Not 
Chargeable  in  Action  by  Creditor  —  England.  — 
Spackman  v.  Timbrell,  8  Sim.  253;  Mathews 
v.  Jones,  2  Anstr.  515;  Braithwaite  v.  Britain, 
1  Keen.  223;  Eland  v.  Eland,  4  Myl.  &  C.  420, 
affirming  1  Beav.  235;  Re  Cary,  W.  N.  129, 
cited  in  Law  Notes  (Eng.)  202  (July,  1901). 

Kentucky.  —  Farris  v.  Rogers,  (Ky.  1888)  7 
S.  W.  Rep.  543;  Grotenkemper  v.  Bryson,  79 
Ky.  353- 

New  Jersey.  —  Skillman  v.  Van  Pelt,  I  N.  J. 
Eq.  511 ;  Den  v.  Jaques,  10  N.  J.  L.  259. 

North  Carolina.  —  Greenlee  v.  McDowell,  3 
Jones  Eq.  (56  N.  Car.)  325;  Winfield  v.  Bur- 
ton, 79  N.  Car.  388;  Murchison  v.  Whitled,  87 
N.  Car.  465. 

Scuth  Carolina.  —  Richardson  v.  Chappell. 
6  S.  Car.  146;  Lanier  v.  Griffin,  11  S.  Car.  565. 

Tennessee.  —  Smith  v.  Thomas,  14  Lea 
(Tenn.)  324;  Maxwell  v.  Smith,  86  Tenn.  539; 
Raht  v.  Meek,  89  Tenn.  274;  Livingston  v. 
Noe,  1  Lea  (Tenn.)  55;  Gibson  v.  Jones,  13 
Lea  (Tenn.)  684. 

Virginia.  —  Lewis  v.  Overby,  31  Gratt.  (Va.) 
601;  Ryan  v.  McLeod,  32  Gratt.  (Va.)  367. 

Security  for  Purchase  Money  Liable.  —  Proceeds 
of  a  sale  by  an  heir  or  devisee  can  be  followed 
by  creditors;  so  a  chose  in  action  or  an  obliga- 
tion held  by  the  heir  or  devisee  for  the  pur- 
chase money  may  be  held  liable  as  assets  of 
the  decedent's  estate.  Lanier  v.  Griffin,  11  S. 
Car.  565.  See  also  Richardson  v.  Chappell, 
6  S.  Car.  146.  Compare  Winfield  v.  Burton, 
79  N.  Car.  388. 

Alienation  by  Mortgage  is  a  conveyance  pro 
tanto,  within  this  rule.  Eland  v.  Eland,  4 
Myl.  &  C.  420,  affirming  1  Beav.  235;  Den 
v.  Jaques,  10  N.  J.  L.  259.  See  also  James  v. 
Johnson,  6  Johns.  Ch.  (N.  Y.)  417;  Fonda  v. 
Chapman,  23  Hun  (N.  Y.)  119. 

But  under  the  South  Carolina  statutes,  a 
mortgage  is  held  not  to  be  an  alienation,  and 
therefore  where  a  devisee  mortgages  his  land 
the  mortgagee  takes  subject  to  the  testator's 
debts.  Simons  v.  Bryce,  10  S.  Car.  354,  dis- 
tinguishing Haynsworth  v.  Bischoff,  6  S.  Car. 
159- 

4.  Unsold  Lands  Liable.  —  Lewis  v.  Overby, 
31  Gralt.  (Va.)  601 ;  Ryan  v.  McLeod,  32  Gratt. 
(Va.)  367.  See  also  Maxwell  v.  Smith,  86 
Tenn.  539;  Eddy  v.  Traver,  6  Paige  (N.  Y.) 
521,  31  Am.  Dec.  261;  Pauley  v.  Langdon,  S3 
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As  against  one  not  a  bona  fide  purchaser,  however,  the  land  may  be  subjected 
to  the  payment  of  debts.1  But  a  grantee  from  an  heir  or  devisee,  though 
not  a  bona  fide  purchaser,  incurs  no  personal  liability  to  the  creditors  of  the 
estate.* 

3.  Liability  of  Legatees  —  a.  Subordination  of  Legacies  to  Debts  — 
(i)  General  Ride.  —  It  is  well  settled,  on  obvious  considerations  of  justice, 
that  the  demands  of  a  decedent's  creditors  are  preferred  to  the  claims  of  his 
legatees,  and  that  before  legacies  can  safely  be  paid  by  the  executor,  all  debts 
of  the  estate  must  be  satisfied  or  adequate  provision  made  for  their  payment.3 

Charge  of  Legacies  on  Land.  —  The  rule  is  the  same  even  though  the  legacies  are 
charged  upon  the  land.4  And  even  where  there  is  an  express  devise  for  the 
purpose  of  raising  money  to  pay  both  debts  and  legacies,  or  where  the  legacies 
are  charged  upon  the  land  while  the  debts  are  not,  the  debts  must  first  be 
paid.5 

(2)  Qualification  of  Rule.  —  Where  the  testator  has  made  adequate  pro- 
vision for  the  payment  of  his  debts  out  of  certain  funds,  the  executors  cannot 
pay  the  debts  out  of  other  funds  appropriated  by  the  will  to  the  use  of 
designated  legatees;6  and  legatees  are  preferred  to  the  testator's  next  of  kin 
claiming  an  undisposed  of  residue.7 

b.  Remedies  of  Creditors  —  (1)  At  Common  Law.  —  After  the 
bequeathed  property  has  been  delivered  over,  creditors  of  the  testator  cannot, 
in  the  absence  of  statutes,  subject  it  to  their  demands.8  The  remedy  is  only 
against  the  executor.9 


Ind.  353.  Compare  Farnum  v.  Bascom,  122 
Mass.  282;  Brigden  v.  Cheever,  10  Mass.  450. 

1.  Where  the  Purchase  Is  Not  Bona  Fide.  —  H. 
Herman  Sawmill  Co.  v.  Bailey,  (Ky.  1900)  58 
S.  W.  Rep.  449.  See  also  Graff  v.  Smith,  1 
Dall.  (Pa.)  481;  Clarke  v.  Henshaw,  30  Ind. 
144;  Drinkwater  v.  Drinkvvater,  4  Mass.  354. 
Compare  Fink  v.  Berg,  50  Hun  (N.  Y.)  211. 
And  see  the  tille  Executors  and  Administra- 
tors, vol.  11,  p.  1096. 

Assumption  of  Liability  by  Purchaser.  —  Where 
the  purchaserassumes  as  part  of  the  considera- 
tion the  obligation  of  paying  the  vendor's  pro- 
portion of  the  debts,  of  course  the  liability 
attaches.    Chaplin  v.  Sullivan,  128  Ind.  50. 

2.  Purchaser  Not  Personally  Liable.  —  H.  Her- 
man Sawmill  Co.  v.  Martin,  (Ky.  1900)  58  S. 
W.  Rep.  524. 

3.  Priority  of  Creditors  over  Legatees. — B  o  w  ]  es '  s 
Case,  cited  in  Gosling  v.  Dorney,  1  Vern.  482, 
and  in  Greaves  v.  Powell,  2  Vern.  248;  Bou- 
verie  v.  Norbury,  9  Bligh  N.  S.  611;  Little  v. 
Hager,  67  N.  Car.  135;  Blake's  Estate,  134  Pa. 
St.  240;  Merryman  v.  Long,  49  Md.  540;  Con- 
stable v.  Camp,  87  Md.  173;  Maitin  v.  Cullen, 
30  N.  J.  Eq.  426;  Evans  v.  Beaumont,  16  Lea 
(Tenn.)  713. 

The  debts  must  first  be  paid  though  the 
legacies  are  given  to  a  charity.  Tate  v.  Aus- 
tin, 1  P.  Wms.  264. 

4.  Charge  of  Legacies  Gives  No  Priority.  — 
Bouverie  v.  Norbury,  3  CI.  &  F.  247,  9  Bligh 
N.  S.  611;  Blake's  Estate,  134  Pa.  St.  240; 
Little  v.  Hsger,  67  N.  Car.  135. 

5.  Devise  to  Pay  Debts  and  Legacies.  —  Greaves 
v.  Powell,  2  Vern.  248;  Anonymous,  2  Vern. 
405;  Grant,  M.  R.,  in  Kidney  v.  Coussmaker, 
12  Ves.  Jr.  136,  154;  Bradgate  v.  Ridlington, 
Mosely  56.  See  also  Girling  v.  Lee,  1  Vern. 
63;  Blake's  Estate,  134  Pa.  St.  240. 

Charge  of  Legacies  Without  Charge  of  Debts.  — 
Hixon  v.  Wyiham,  I  Ch.  Cas.  248;  Hughes  v. 


Collis,  1  Ch.  Cas.  179;  Martin  v.  Cullen,  30  N. 

J.  Eq.  426. 

In  England,  it  was  formerly  considered  that 
if  the  devise  were  to  trustees  who  were  not 
made  executors  the  rule  would  be  otherwise, 
since  the  land  would  not  then  be  legal  assets. 
Anonymous,  2  Vern.  405.  And  that  where 
lands  were  devised  to  pay  debts  and  legacies, 
both  were  payable  ratably,  the  debts  having 
no  preference.  Gosling  v.  Dorney,  1  Vern. 
482:  Anonymous,  2  Vern.  133;  Woolstencroft 
v.  Long,  1  Ch.  Cas.  32. 

6.  Adequate  Provisions  for  Debts.  —  Newport 
v.  Newport,  5  Wash.  114.  If  the  funds  charged 
with  the  legacies  are  first  used  to  pay  debts, 
the  legatees  may  obtain  reimbursement  out  of 
the  fund  charged  with  debts.  Kennoule  v. 
Bedford,  Ch.  Cas.  (pt.  i.)  295.  See  infra,  this 
title,  Rule  of  Marshaling  Applied — In  Favor  of 
Legatees. 

7.  Legatees  Preferred  to  Next  of  Kin.  —  Wynns 
v.  Burden,  5  Jones  Eq.  (58  N.  Car.)  377. 

8.  No  Action  Against  Legatee  at  Common  Law. 
—  Rogers  v.  Farrar,  6  T.  B.  Mon.  (Ky.)  421; 
State  v.  Miller,  18  Mo.  App.  41;  Ticknor  v. 
Harris,  14  N.  H.  272,  40  Am.  Dec.  186  Com- 
pare  Clark  v.  Winchell,  53  Vt.  408.  See  gen- 
erally the  title  Debts  of  Decedents,  vol.  8, 
p.  1098. 

9.  Ticknor  v.  Harris,  14  N.  H.  272,  40  Am. 

Dec.  186. 

Effect  of  Judgment  Against  Executor.  —  It  has 

been  held,  however,  that  the  personal  property 
of  a  testator  which  has  passed  into  »he  hands 
of  a  specific  legatee  with  the  assent  of  the  ex- 
ecutor, may  still  be  taken  on  execution  upon  a 
judgment  recovered  against  the  executor  for  a 
debt  of  the  testator.  Smith  v.  State,  13  Smed. 
&  M.  (Miss  )  140.  See  also  Brooks  v.  Lewis, 
t  How.  (Miss.)  207;  Vanhouten  v.  Reily,  6 
Smed.  &  M.  (Miss.)  440;  Davies  v.  Nicolson, 
2  De  G.  &  J.  693.    Compare  Turner  v.  Cham- 
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(2)  In  Equity.  —  But  where  there  is  an  insufficiency  of  other  property  to 
pay  the  testator's  debts,  and  the  executor  and  the  sureties  on  his  bond  are 
insolvent,  the  property  in  the  hands  of  a  legatee  may  be  subjected  by  bill  in 
equity  to  the  payment  of  such  debts.1  Thus,  where  the  executor  pays  out 
the  personal  assets  in  legacies,  and  afterwards  debts  appear,  a  legatee  who  has 
been  paid  must  refund  in  behalf  of  the  creditors,2  the  principle  being  that  the 
money  is  assets  in  the  hands  of  the  executor  for  the  payment  of  debts;  a 
legacy  not  being  due  until  debts  are  paid,  and  even  after  payment  remaining 
liable  until  all  debts  are  satisfied.3 

Devastavit  or  Breach  of  Trust  by  Executor. — And  the  legatee  is  so  liable  even 
where  the  subsequent  deficiency  is  caused  by  a  devastavit  or  breach  of  trust 
by  the  executor.4 

Death  of  Legatee  or  Distributee.  —  The  fact  that  the  legatee  or  distributee  has 
died  and  transmitted  the  property  to  others  does  not  operate  to  bar  the 
remedy.  The  right  to  pursue  the  property  in  such  a  case  is  limited  only  by 
lapse  of  time.8 

Exhaustion  of  Prior  Kemedies.  —  Where  the  assets  have  been  wasted,  however, 
before  property  in  the  hands  of  legatees  or  distributees  can  be  reached  by  the 


bers,  10  Smed.  &  M.  (Miss.)  308,  48  Am.  Dec. 
751;  M'Mullin  v.  Brown,  2  Hill  Eq.  (S.  Car.) 
457- 

Circumstance  of  Funds  in  Hands  of  Executor.  — 
But  if  there  are  funds  in  the  hands  of  the 
executor  for  payment  of  the  judgment,  an 
execution  levied  on  property  delivered  lo  the 
legatee  should  be  vacated.  Witters  v.  Sowles, 
32  Fed.  Rep.  771. 

1.  Property  Delivered  to  Legatee  Liable  in  Equity 
to  Debts  of  Decedent  —  England.  —  Davies  v. 
Nicolson,  2  De  G.  &  J.  693;  Lord  Hardwicke, 
in  Moore  v.  Moore.  2  Ves.  600. 

Alabama.  —  Sanders  v.  Godley,  23  Ala.  473. 
See  also  Pyke  v.  Searcy,  4  Port.  (Ala.)  59. 

Kentucky.  —  M'Campbell  v.  M'Campbell,  5 
Litt.  (Ky.)  92,  15  Am.  Dec.  48. 

Maryland.  —  Constable  v.  Camp,  87  Md.  173. 

Mississippi. — See  Turner  v.  Chambers,  10 
Smed.  &  M.  (Miss.)  308,  48  Am.  Dec.  751. 

New  Jersey.  —  See  Harris  v.  White,  5  N.  J. 
L.  485. 

New  York.  —  Stuart  v.  Kissam,  11  Barb  (N. 
Y.)  271;  Lupton  v.  Lupton,  2  Johns.  Ch.  (N. 
Y.)6i4. 

Pennsylvania.  — See  Robins's  Estate,  17  Pa. 
Co.  Ct.  390,  180  Pa.  St.  630. 

South  Carolina.  —  Lanier  z'. Griffin,  11  S.  Car. 
565;  Bermingham  v.  Forsythe,  26  S.  Car.  358; 
Gregory  v.  Forrester,  I  McCord  Eq.  (S.  Car.) 
326;  Trescot  v.  Trescot,  1  McCord  Eq.  (S. 
Car.)  431;  M'Mullin  v.  Brown,  2  Hill  Eq. 
(S.  Car.)  457;  McLure  v.  Askew,  5  Rich.  Eq. 
(S.  Car.)  162. 

Virginia.  — Davis  v.  Newman,  2  Rob.  (Va.) 
668,  40  Am.  Dec.  764;  Leake  v.  Leake,  75  Va. 
792;  Dunn  v.  Amey,  I  Leigh  (Va.)  465;  Hop- 
kirk  v.  Dennis,  2  Munf.  (Va.)  326. 

Extent  of  Liability.  —  A  legatee  is  liable  for 
debts  of  the  testator  only  to  the  extent  of  the 
legacy  in  specie,  and  not  for  the  use  of  it  while 
in  his  possession.  M'Mullin  v<  Brown,  2  Hill 
Eq.  (S.  Car.)  457. 

If  Some  of  the  Legatees  Are  Insolvent,  the 
others  are  liable  to  the  extent  of  what  they 
have  received.  Leake  v.  Leake,  75  Va.  792. 
See  also  Ryan  v.  McLeod,  32  Gratt.  (Va.)  367. 

Emancipation  of  Slaves.  —  Legatees  who  had 
received  slaves  from  their  testator  were  not 


liable  to  his  creditors  for  their  value,  if  the 
slaves  were  emancipated  before  the  creditors 
brought  suit.  Godbold  v.  Godbold,  13  S.  Car. 
601. 

2.  Subsequent  Insufficiency  of  Assets. —  Hard- 
wick  v.  Mynd,  1  Anstr.  109;  Hodges  v.  Wad- 
dingion,  2  Vent.  360;  Nelthorpe  v.  Hill,  Ch.  Cas. 
(pt.  i.)  135;  Anonymous,  1  Vern.  162;  Noel  v. 
Robinson,  1  Vern.  go;  Gillespie  v.  Alexander, 
3  Russ.  130;  Moore  v.  Moore,  2  Ves.  596; 
March  v.  Russell,  3  Myl.  &  C.  31;  Sluatt  v. 
Kissam,  2  Barb.  (N.  Y.)  493;  Lupion  v.  Lup- 
ton, 2  Johns.  Ch.  (N.  Y.)  614;  M'Mullin  v. 
Brown,  2  Hill  Eq.  (S.  Car.)457;  Lewis  v.  Over- 
by,  31  Gratt.  (Va.)  601;  Leake  v.  Leake,  75 
Va.  792.  See  also  Newman  v.  Barton,  2 
Vern.  205. 

3.  Chamberlain  v.  Chamberlain,  Ch.  Cas.  (pt, 
i.)  256;  Newman  1.  Barton,  2  Vern.  205:  Davies 
v.  Nicolson,  2  De  G.  &  J.  693;  Harris  v.  White, 
5  N.  J.  L.  485;  Leake  v.  Leake,  75  Va.  792. 
See  also  Easley  v.  Easley,  18  B.  Mon.  (Ky.) 
91:  Peeples  v.  Horton,  39  Miss.  406;  Graveley 
v.  Graveley,  25  S.  Car.  1,  60  Am.  Rep.  478. 

4.  Deficiency  Caused  by  Devastavit  or  Breach  of 
Trust — England. —  Hard  wick  v.  Mynd,  I 
Anstr.  109;  March  v.  Russell.  3  Myl.  &  C.  31; 
Hodges  z-.  Waddington,  2  Vent.  360,  (but  see  a 
case  of  this  name  reported  in  Ch.  Cas.  (pt.  ii.) 
9,  where  both  the  facts  and  decision  appear  dif- 
ferent from  the  report  in  2  Vent.).  See  also 
Grove  v.  Banson,  Ch.  Cas.  (pt.  i.)  148. 

Mississippi.  —  Buie  v.  Pollock,  55  Miss.  309; 
Evans  v.  Fisher,  40  Miss.  643. 

New  York.  —  Stuart  v.  Kissam,  n  Barb.  (N. 
Y.)  282. 

South  Carolina.  —  M'Mullin  v.  Brown.  2  Hill 
Eq.  (S.  Car.)  457;  Tripp  v.  Talbird,  1  Hill  Eq. 
(S.  Car.)  142. 

Virginia.  —  Lewis  v.  Overby,  31  Gratt.  (Va.\ 
601;  Leake  v.  Leake,  75  Va.  792. 

Participation  by  Distributees  in  Devastavit.  — 
Distributees  of  an  intestate's  estate  are  of 
course  liable  when  they  have  participated  in 
the  administrator's  devastavit.  Watts  v.  Tay- 
lor, 80  Va.  627.  See  also  Feemster  v.  Good,  12 
S.  Car.  573. 

5.  Death  of  Legatee  No  Bar.  —  Tripp  v.  Tal- 
bird, 1  Hill  Eq.  (S.  Car.)  142. 
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creditors,  it  must  appear  that  the  remedies  against  the  executor  or  administra- 
tor and  his  sureties  have  been  exhausted  or  are  unavailing.  The  court  will 
not  ordinarily  so  pursue  the  assets  on  any  other  conditions.1 

Voluntary  Payment  by  Executor. — The  effect  of  the  executor's  voluntary  pay- 
ment of  a  legacy,  as  regards  his  own  right  to  compel  refunding  upon  deficiency 
of  assets,  is  treated  elsewhere  in  this  work.2 

(3)  By  Statute. — The  statutes  in  some  jurisdictions  expressly  subject 
legatees  to  liability  for  the  testator's  debts  to  the  extent  of  the  property 
received  by  them.3 

c.  Refunding  Inter  Se.  —  Since  upon  deficiency  of  assets  all  legatees  of 
a  given  class  are  to  be  paid  in  proportion,  where  an  executor  has  paid  one  or 
more  of  such  legacies,  and  the  estate  proves  insufficient  to  pay  the  others, 
the  legatees  who  have  received  payment  must  refund  or  contribute  for  the 
benefit  of  the  others  the  excess  they  have  received  over  their  respective  pro- 
portionate shares.4 

Qualification  of  Rule.  —  In  order  for  this  obligation  to  arise,  however,  there 
must  be  a  deficiency  of  assets  in  the  hands  of  the  executor,  so  that  a  burden 
is  thereby  placed  upon  the  legatees;5  for  the  liability  does  not  exist  when 
the  executor  is  solvent  and  admits  sufficient  assets.6 

Deficiency  Caused  by  Devastavit.  —  Where  the  assets  were  originally  sufficient, 
but  have  been  rendered  insufficient  by  reason  of  the  executor's  waste  or 


1.  Remedies  against  Executor  or  Administrator 
Must  Be  Exhausted.  —  Darrington  v.  Borland, 
3  Port.  (Ala.)  9;  Pyke  v.  Searcy,  4  Port.  (Ala.) 
52;  Staples,  J.,  in  Leake  v.  Leake,  75  Va.  792. 
See  also  Stuart  v.  Kissam,  11  Barb.  (N.  Y.) 
271.  But  see  contra,  Davies  v.  Nicolson,  2  De 
G.  &  J.  693. 

Legatee  as  Creditor.  —  Where  an  executor  vol- 
untarily paid  a  legacy  without  requiring  a  re- 
f  unding  bond,  and  afterwards  the  estate  proved 
insolvent,  in  an  action  by  the  legatee  for  a 
debt  due  him  from  testator  it  was  held  that 
the  executor  might  set  off  the  sum  paid  on  the 
legacy  in  excess  of  the  proportionable  amount 
that  ought  to  have  been  paid.  Harris  v.  White, 
5  N.  J.  L.  485. 

Estoppel. —  If,  however,  after  the  legacy  has 
been  delivered  to  the  legatee,  a  creditor  stands 
by  and  allows  the  executors  to  waste  the 
assets  of  the  testator,  he  may  lose  his  right  to 
pursue  such  legacy.  M'Mullin  v.  Brown,  2 
Hill  Eq.  (S.  Car.)  457.  See  also  Staples,  J.,  in 
Leake  v.  Leake,  75  Va.  792. 

2.  Effect  of  Voluntary  Payment  by  Executor.  — 
See  the  title  Executors  and  Administra- 
tors, vol.  11,  p.  1179.  And  see  also  Atkins 
v.  Hill,  1  Cowp.  284;  Anonymous,  I  P. 
Wms.  495;  Hodges  v.  Waddington,  2  Vent. 
360. 

3.  Statutory  Provisions  —  Arkansas.  —  Hall  v. 
Brewer,  40  Ark.  440. 

Louisiana.  —  Pratt  v.  Wafer,  4  La.  Ann.  542; 
Langley's  Succession,  5  La.  Ann.  199;  Cecile 
v.  Lacoste,  8  La.  Ann.  142. 

Maryland.  — See  Constable  v.  Camp,  87  Md. 
173- 

Massachusetts.  —  Forbes  v.  Harrington,  171 
Mass.  386. 

New  Jersey.  —  Coddington  v.  Bispham,  36 
M.  J.  Eq.  224. 

New  York.  —  Collier  v.  Miller,  62  Hun  (N, 
Y.)  99;  Coe  v.  Cobb,  50  N.  Y.  App.  Div.  80; 
Hoctor  v.  Lavery,  51  N.  Y.  App.  Div.  74; 
Armstrong  v.  McKelvey,  104  N.  Y.  179;  Webb 
v.  Buckelew,  82  N.  Y.  555;  Stuart  v.  Kissam, 


11  Barb.  (N.  Y.)  271.  See  also  Schermerhorn 
v.  Barhydt,  9  Paige  (N.  Y.)  28. 

Canada.  —  Pierce  v.  Butler,  3  Montreal  Leg. 
N.  28;  Beaudry  v.  Rolland,  22  L.  C.  Jur.  72,  2 
Montreal  Leg.  N.  171,  23  L.  C.  Jur.  255. 

See  also  the  various  local  statutes. 

The  New  Hampshire  statutes  make  no  pro- 
vision for  the  maintenance  of  an  action  at  law 
by  a  creditor  of  the  estate  against  a  legatee. 
The  legacies  are  reached  through  the  executor. 
Ticknor  v.  Harris,  14  N.  H.  272,  40  Am.  Dec. 
186. 

4.  Refunding  by  Legatees  Inter  Se.  —  Anony- 
mous, 1  P.  Wms.  495;  Edwards  v.  Freeman,  2 
P.  Wms.  435;  Hodges  v.  Waddington,  2  Vent. 
360;  Noel  v.  Robinson,  1  Vern.  90;  Evans  v. 
Fisher,  40  Miss.  643;  Lupton  v.  Luplon,  2 
Johns.  Ch.  (N.  Y.)  614.  See  also  Vinlner  v.  Pix, 
1  Ch.  Rep.  133;  Butler  v.  Wallis,  Freem.  Ch. 
134;  Grove  v.  Banson,  1  Ch.  Cas.  148;  Holt  v. 
Holt,  Ch.  Cas.  (pt.  i.)  190.  Compare  Demere  v. 
Scranton,  8  Ga.  43. 

Where  particular  legacies  are  not  to  be  paid 
immediately,  the  rule  seems  to  be  that  the 
residuary  legatees  may  recover  their  legacies 
by  voluntary  payment  of  the  executor,  with- 
out being  liable  to  refund  to  the  particular 
legatees,  although  they  may  be  so  liable  in 
respect  to  a  creditor.  Moore  v.  Moore,  2  Ves. 
596.  See  generally  the  title  Abatement  of 
Legacies,  vol.  1,  pp.  42,  43.  And  see  also  Bois 
v.  Marsh,  2  Ch.  Rep.  155;  Butler  v.  Coote,  3 
Ch.  Rep.  54. 

5.  Necessityfor  Deficiency  of  Assets.  —  Demere 
v.  Scranton,  8  Ga.  43;  Peeples  v.  Horton,  39 
Miss.  406. 

6.  Assets  in  Hands  of  Executor.  —  Demere  v. 

Scranton,  8  Ga.  43,  where  legatees  voluntarily 
paid  a  judgment  binding  assets  in  the  hands 
of  the  executor  only,  and  the  executor  had  ad- 
mitted sufficient  assets,  and  it  was  held  that 
these  legatees  could  not  recover  contribution 
from  another  legatee  who  had  received  no  more 
than  the  amount  of  his  legacy.  See  also 
Doriocourt  v.  Jacobs,  1  La.  Ann.  214. 
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devastavit,  a  legatee  who  has  been  paid  is  not  obliged  to  refund  or  contribute 
in  favor  of  those  who  have  not  received  payment;  the  latter  are  left  to  their 
remedy  against  the  executor  or  his  representatives;  the  reason  being  that  the 
assets  having  been  sufficient  for  the  payment  of  all  the  legatees,  the  one  who 
has  been  paid  has  received  only  that  to  which  he  is  justly  entitled,  and  should 
not  be  deprived  of  the  fruits  of  his  superior  diligence.1 

loss  Without  Fault  of  Executors.  —  But  where  after  payment  to  some  of  several 
legatees,  the  money  remaining  for  the  others  is  lost  without  fault  of  the 
executors,  the  unpaid  legatees  cannot  call  on  the  others  to  refund,  but  must 
bear  the  whole  loss.2  This  rule  has  been  applied  in  the  case  of  a  subsequent 
deficiency  caused  by  the  emancipation  of  slaves  that  constituted  a  part  of  the 
testator's  property.3 

IV.  Order  of  Liability  of  Assets  —  1.  In  General. — Although  at  the 
present  day  statutes  in  practically  all  jurisdictions  where  our  system  of  juris- 
prudence obtains  have  had  the  effect  of  rendering  all  the  estate  of  a  deceased 
person  assets  for  the  payment  of  his  debts,  and  equally  liable  at  law  to  the 
claims  of  his  creditors,4  yet  courts  of  equity  in  administering  the  estates  of 
decedents  have  worked  out  an  order  of  liability  of  the  different  funds,  which 
still  obtains  where  the  statutes  do  not  expressly  abrogate  it,  and  which  governs 
and  regulates  the  relative  rights  of  the  representatives,  heirs,  legatees,  and 
devisees  of  decedents.  A  discussion  of  the  principles  thus  established,  and  of 
the  fundamental  rules  governing  the  liability  of  an  estate  for  the  payment  of 
legacies,  is  the  purpose  of  this  section.  The  rules  regulating  the  order  of  lia- 
bility of  the  various  funds  have  in  many  instances  been  embodied,  with  more 
or  less  alteration,  in  the  statutes  of  the  various  states ;  5  but  unless  the  statutes 
have  changed  the  established  course  of  administration,  the  cases  decided 
under  the  various  local  enactments  will  not  receive  separate  treatment  in  this 
title. 

2.  Personal  Estate  —  a.  Liability  for  Payment  of  Debts.  —  Whether  a 
decedent  has  disposed  of  his  property  by  will,  or  has  died  intestate  as  to  part 
or  all  thereof,  the  general  rule  is  that  the  general  or  residuary  personal  estate, 
not  specifically  bequeathed  or  otherwise  exempted,  either  by  the  express  terms 
of  the  will  or  by  necessary  implication,  constitutes  the  natural  and  primary 
fund  for  the  payment  of  his  debts;  and  therefore,  unless  there  can  be  gathered 
from  the  will  evidence  of  an  intention  on  the  part  of  the  testator  that  a  differ- 
ent course  should  be  pursued,  such  property  must  be  applied  and  exhausted 
in  the  payment  of  the  decedent's  debts  before  assets  of  any  other  class  can  be 
taken,6   even   though   there  is  an   express   devise   for   the    payment  of 

1.  Deficiency  Caused  by  Devastavit.  —  Anony-  4.  See  the  titles  Debts  of  Decedents,  vol.  8, 
mous,  i  P.  Wms.  495;  Walcott  v.  Hall,  2  Bro.  p.  1097;  Executors  and  Administrators,  vol. 
C.  C.  305;  Peterson  v.  Peterson,  L.  R.  3  Eq.  11,  p.  828  et  seq. 

in;  Peeples  v.  Horton,  39  Miss.  406;  Harrist/.  6.  Seethe  codes  and  statutes  of  the  various 

White,  5  N.  J.  L.  485;   Evans  v.  Fisher,  40  states. 

Miss.  643;  Sims  v.  Sims,  10  N.  J.  Eq.  15S;  Missouri   Statute. — The    provisions  of  the 

Mills  v.  Smith,  141  N.  Y.  256;  Lupton  v.  Lup-  Missouri   administration    law,    whereby  the 

ton,  2  Johns.  Ch.  (N.  Y.)6i4;  Leaker.  Leake,  whole  estate  of  a  decedent,  both  real  and  per- 

75  Va.  792.  See  also  Haycock  v.  Haycock,  sonal,  may  be  subjected  to  the  payment  of 
Ch.  Cas.  (pt.  ii.)  1 24;  In  re  Winslow,  45  Ch.  D.  his  debts,  were  designed  to  entirely  super- 
249;  Newman  v.  Barton,  2  Vern.  205;  In  re  sede  the  more  cumbrous  machinery  of  the  cora- 
Lepine,  (1892)  1  Ch.  210;  Demere  v.  Scranton,  mon  law,  and  the  whole  doctrine  of  marshal- 
8  Ga.  43.  Compare  Orr  v.  Kaines,  2  Ves.  194;  ing  assets  in  equity  for  the  payment  of 
Henry  v.  Griffis,  8g  Iowa  543;  Gilbert  v.  Taylor,  debts  is  without   application   in  that  slate, 

76  Hun  (N.  Y.)  92,  148  N.  Y.  298.  save  in  so  far  as  the  principles  underlying 

2.  Loss  Without  Fault  of  Executor.  —  Fenwick  those  proceedings  may  be  invoked  in  illustra- 
v.  Clarke,  4  De  G.  F.  &  J.  240;  In  re  Winslow,  tion  or  explanation  of  analogous  remedies 
45  Ch.  D.  249.  Compare  Gallego  v.  Atty.-Gen.,  afforded  by  the  statute.  Tiiterington  v. 
3  Leigh  (Va.)  450,  24  Am.  Dec.  650.  Hooker,  58  M0.  593. 

3.  Emancipation  of  Slaves.  —  Johnson  v.  Far-  6.  Personalty  the  Primary  Fund  for  Payment  of 
rell,  64  N.  Car.  266;  Kelly  v.  McCallum,  83  Debts  —  England.  —  Galton  v.  Hancock,  2  Atk; 
N.  Car.  563;  Hill  v.  Toms,  87  N.  Car.  492.  424,  434;  Atty.-Gen.  v.  Caldwell,  Ambl.  635. 
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debts.1  This  rule  applies  although  the  decedent's  debt  in  question  is 
secured  by  a  specific  lien  on  land  descended  or  devised  2  or  on  personal  prop- 
erty specifically  bequeathed.3 


Stratford  v.  Ritson,  10  Beav.  25;  Inchiquin  v. 
French,  I  Cox  Ch.  30;  Staplcton  v  Colvile, 
Cas.  t.  Talb.  204;  Bressenden  v.  Decreets,  Ch, 
Cas.  (pt.  ii.)  197;  In  re  Bate,  43  Ch.  D.  600;  Tay- 
lor v.  Bogg,  5  Jur.  N.  S.  137,  27  L.  J.  Ch.  816; 
Walter  v.  Goring,  1  Dick.  299;  Noel  v.  Hen- 
ley, 7  Price  241;  Gower  v.  Mead,  Prec.  Ch.  2; 
Dolman  v.  Smith,  Prec.  Ch.  456;  Lovel  v. 
Lancaster,  2  Vern.  183;  Mead  v.  Hide,  2  Vern. 
120;  Cutler  v.  Coxeter,  2  Vern.  302;  White  v. 
White,  2  Vern.  43;  French  v.  Chichester,  2 
Vern.  568;  Johnson  v.  Milksopp,  2  Vern.  112; 
Holford  v.  Wood,  4  Ves.  Jr.  78;  Nisbett  v. 
Murray,  5  Ves.  Jr.  149;  Harmood  v.  Oglander, 
8  Ves.  Jr.  106;  Milnes  v.  Slater,  8  Ves.  Jr.  304; 
Watson  v.  Brickwood,  9  Ves.  Jr.  447;  Hancox 
v.  Abbey,  11  Ves.  Jr.  179;  Burnaby  v.  Griffin, 
3  Ves.  Jr.  266;  Gray  v.  Minnethorpe,  3  Ves. 
Ir.  103;  Burton  v.  Knowlton,  3  Ves.  Jr.  107; 
Johnson  v.  Smith,  3  Ves.  154;  Irvin  v.  Iron- 
monger, 2  Russ.  &  M.  531;  Jones  v.  Waters,  2 
Myl.  &  K.  610;  Oneal  v.  Mead,  I  P.  Wms.  694; 
Evelyn  v.  Evelyn,  2  P.  Wms.  664;  Heath  v. 
Heath,  2  P.  Wms.  366;  Knight  v.  Knight,  3  P. 
Wms.  334;  Haslevvood  v.  Pope,  3  P.  Wms. 
323;  Wride  v.  Clarke,  1  Dick.  382;  Ancaster  v. 
Mayer,  1  Bro.  C.  C.  454;  Samvvell  v.  Wake,  I 
Bro.  C.  C.  144;  Noke  v.  Darby,  1  Bro.  P.  C. 
(Toml.  ed.)  506;  Davies  v.  Topp,  1  Bro.  C.  C. 
524;  Webb  v.  Jones,  2  Bro.  C.  C.  60;  Donne  v. 
Lewis,  2  Bro.  C.  C.  257;  Ibbetson  v.  Ibbetson, 
13  Sim.  545;  Tynt  v.  Tynt,  2  P.  Wms.  542; 
Grey  v.  Grey,  Ch.  Cas.  (pt.  i.)  296;  Hewett  v. 
Snare,  1  De  G.  &  Sm.  333;  Newbegin  v.  Bell,  23 
Beav.  386:  Corbet  v.  Corbet,  Ir.  R.  8  Eq.  407; 
In  re  Williams,  59  L.  T.  N.  S.  3ro;  Allan  v. 
Gott,  L.  R.  7  Ch.  439. 

United  States. — Garnett  v.  Macon,  6  Call 
(Va.)  308;  U.  S.  Bank  v.  Beverly,  1  How.  (U. 
S.)  134;  Fenwick  v.  Chapman,  9  Pet.  (U.  S.)  461. 

Alabama.  —  Lightfoot  v.  Lightfoot,  27  Ala. 
351;  Maybury  v.  Grady,  67  Ala.  147;  Kelly  v. 
Richardson,  100  Ala.  584;  Banks  v.  Speers,  103 
Ala.  436;  Steiner  v.  Steiner  Land,  etc.,  Co., 
120  Ala.  128. 

California.  —  Matter  of  Woodworth,  31  Cal. 
595- 

Illinois.  —  Ryan  v.  Jones,  15  111.  1;  Bishop 
v.  O'Conner,  69  111.  431;  McLean  v.  McBean, 
74  111.  134;  Sutherland  v.  Harrison,  86  111.  363; 
Laughlin  v.  Heer,  89  111.  119;  Guy  v.  Gericks, 
85  III.  428;  Diversey  v.  Johnson,  93  111.  547. 

Indiana.  —  Chandler  v.  Chandler,  78  Ind. 
417;  Pauley  v.  Langdon,  83  Ind.  353. 

Kentucky.  —  M'Dovvell  v.  Lawless,  6  T.  B. 
Mon.  (Ky.)  139;  Chambers  v.  Davis,  15  B. 
Mon.  (Ky.)  522;  Alexander  v.  Waller,  6  Bush 
(Ky.)  330;  Stroud  v.  Barneti,  3  Dana  (Ky.)  394; 
M'Campbell  v.  M'Campbell,  5  Litt.  (Ky.)  95, 
15  Am.  Dec.  48. 

Maine.  —  Hanson  v.  Hanson,  70  Me.  508. 

Maryland.  —  Cornish  v.  Willson,  6  Gill  (Md.) 
299:  Simmons  v.  Drury,  2  Gill  &  J.  (Md.)  32; 
Hanson  v.  Barnes,  3  Gill  &  J.  (Md.)  359,  22 
Am.  Dec.  322;  Chase  v.  Lockerman,  ri  Gill 
&  J.  (Md.)  185,  35  Am.  Dec.  277;  Tessier  v. 
Wyse,  3  Bland  (Md.)  43;  Dugan  v.  Hollins,  n 
Md.  41;  Constable  v.  Camp,  87  Md.  173. 


Massachusetts.  —  Hewes  v.  Dehon,  3  Gray 
(Mass.)  205;  Wilcox  v.  Wilcox,  13  Allen  (Mass.) 
252;  Hays  v.  Jackson,  6  Mass.  149;  Seaver  v. 
Lewis,  14  Mass.  83;  Adams  v.  Brackett,  5  Met. 
(Mass.)  280. 

Mississippi.  —  Evans  v.  Fisher,  40  Miss.  643. 

New  Jersey.  —  Stone  v.  Todd,  49  N.  J.  L.  277; 
Thomas  v.  Thomas,  17  N.  J.  Eq.  356;  Shreve 
v.  Shreve,  10  N.  J.  Eq.  385;  Keene  v.  Munn, 
16  N.  J.  Eq.  398;  Slack  v.  Emery,  30  N.  J.  Eq. 
458;  Langstrolh  v.  Golding,  41  N.  J.  Eq.  49. 

New  York.  —  Atden  v.  Arden,  1  Johns.  Ch. 
(N.  Y.)  313;  Livingston  v.  Newkirk,  3  Johns. 
Ch.  (N.  Y.)  319;  Thompson  v.  Brown,  4  Johns. 
Ch.  (N.  Y.)  619;  McCarty  v.  Terry,  7  Lans. 
(N.  Y.)  236;  Stuart  v.  Kissam,  n  Barb.  (N.  Y.) 
271;  Kelsey  v.  Deyo,  3  Cow.  (N.  Y.)  133;  Tole 
v.  Hardy,  6  Cow.  (N.  Y.)  333;  Rogers  v. 
Rogers,  1  Paige  (N.  Y.)  188;  Havvley  v.  James, 
5  Paige  (N.  Y.)  318;  Harris  v.  Fly,  7  Paige 
(N.  Y.)  425;  Hoes  v.  Van  Hosen,  1  N.  Y.  120; 
Skidmore  v.  Romaine,  2  Bradf.  (N.  Y.)  122; 
Heermans  v.  Robertson,  64  N.  Y.  332;  Mer- 
sereau  v.  Ryerss,  3  N.  Y.  261;  Cogswell  v. 
Cogswell,  2  Edw.  (N.  Y.)  231. 

North  Carolina.  —  Shaw  v.  McBride,  3  Jones 
Eq.  (56  N.  Car.)  173;  Elliott  v.  Posten,  4  Jones 
Eq.  (57  N.  Car.)  433;  Wynns  v.  Burden,  5 
Jones  Eq.  (58  N.  Car.)  377;  Caroon  v.  Cooper, 
03  N.  Car.  386;  Creecy  v.  Pearce,  69  N.  Car. 
67. 

Pennsylvania.  —  Torr's  Estate,  2  Rawle  (Pa.) 
250;  Com.  v.  Sheely,  13  S.  &  R.  (Pa.)  348; 
Mansell's  Estate,  1  Pars.  Eq.  Cas.  (Pa.)  367; 
Bell,  J.,  in  Hoover  v.  Hoover,  5  Pa.  St. 
351;  Cryder's  Appeal,  11  Pa.  St.  72;  Mason's 
Appeal,  89  Pa.  St.  402;  Pyott's  Estate,  160 
Pa.  St.  441;  Riegelman's  Estate,  174  Pa.  St. 
480. 

South  Carolina.  —  D'Urphey  v.  Nelson,  1 
Brev.  (S.  Car.)  289;  Jenkins  v.  Hanahan, 
Cheves  Eq.  (S.  Car.)  129;  Goodhue  v.  Barn- 
well, Rice  Eq.  (S.  Car.)  198;  Hull  v.  Hull,  3 
Rich.  Eq  (S.  Car.)  65;  Richardson  Inglesby, 
13  Rich.  Eq.  (S.  Car.)  59;  Lloyd  v.  Lloyd,  10 
Rich.  Eq.  (S.  Car.)  469;  Stuart  v.  Carson,  1 
Desaus.  (S.  Car.)  500. 

Tennessee.  —  Hope  v.  Wilkinson,  14  Lea 
(Tenn.)  2r,  52  Am.  Rep.  149;  Woolridge  v. 
Page,  1  Lea  (Tenn.)  135;  Maxwell  v.  Smith,  86 
Tenn.  539;  Nashville  Trust  Co.  v.  Carr,  (Tenn. 
Ch.  1900)  62  S.  W.  Rep.  204;  O'Conner  v. 
O'Conner,  88  Tenn.  76. 

Texas.  —  Arnold  v.  Dean,  61  Tex.  249; 
Minter  v.  Burnett,  90  Tex.  245. 

Vertnont.  —  Dunbar  v.  Dunbar,  3  Vt.  472. 

Virginia.  —  Foster  v.  Crenshaw,  3  Munf. 
(Va.)  514;  Leake  v.  Leake,  75  Va.  792;  Pleas- 
ants v.  Flood,  89  Va.  97;  Elliott  v.  Carter,  9 
Gratt.  (Va.)  541. 

See  also  the  title  Debts  of  Decedents,  vol. 
8,  p.  1097,  note  3. 

1.  See  infra,  this  section,  Realty  Devised  on 
Personalty  Bequeathed  to  Pay  Debts. 

2.  See  infra,  this  title,  Exoneration  of  Encum- 
bered Lands. 

3.  See  infra,  this  title,  Exoneration  of  En- 
cumbered Specific  Bequest. 
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Lands  in  Foreign  Countries  have  been  considered  and  treated  as  pure  personal 
estate,  primarily  applicable  to  the  payment  of  debts  and  legacies.1 

Lapse  of  Residuary  Bequest.  —  Where  the  intention  of  the  testator  to  exonerate 
a  residuary  fund  for  the  benefit  of  the  legatee  was  manifest,  it  has  been  held 
that  a  lapse  of  the  residuary  bequest  by  the  death  of  the  legatee  restored  the 
residuary  fund  to  its  primary  liability  for  the  payment  of  debts.2 

Waiver  of  Specific  Legacy  in  Lieu  of  Dower.  —  Thus  specific  legacies  given  in  lieu  of 
dower,  and  waived  by  the  widow's  election  to  take  dower  instead  of  the  testa- 
mentary provisions,  are  to  be  applied  or  distributed  as  in  case  of  intestacy, 
and  consequently  will  be  appropriated  to  the  payment  of  debts  before  resort 
can  be  had  either  to  the  rents  of  the  real  estate  or  to  the  principal  of  the 
personal  property  legally  bequeathed.  And  the  same  is  true  as  to  any 
other  personalty,  or  the  income  thereof,  as  to  which  the  testator  has  died 
intestate.3 

b.  Liability  for  Payment  of  Legacies.  —  The  testator's  general  per- 
sonal estate  which  the  will  does  not  otherwise  dispose  of  or  exempt,  consti- 
tutes the  natural  and  primary  fund  for  the  payment  of  legacies  as  well  as  of 
debts;  4  and  this  rule  governs  unless,  either  in  express  words  or  necessary 
implication,  the  will  itself  shows  a  manifest  intention  of  the  testator  that  a 
different  order  should  be  followed.5  And  not  only  is  the  personal  estate  the 
primary  fund  for  the  payment  of  legacies,  but  in  the  absence  of  any  expression 
in  the  will  whereby  the  testator  has  manifested  an  intention  to  charge  them 
upon  his  real  estate,  the  personalty  is  the  sole  and  only  fund  for  their  pay- 
ment, and  upon  its  depletion  the  legatees  will  take  nothing.6    The  primary 


1.  Lands  in  Foreign  Countries  Treated  as  Per- 
sonal Property.  —  Noell  v.  Robinson,  2  Vent. 
358;  Beaumont  v.  Oliveira  L.  R.  6  Eq.  534. 
See  also  Blankard  v.  Galdy,  4  Mod.  222. 

2.  Lapse  of  Residuary  Legacy  Renders  the  Share 
Primarily  Liable.  —  Waring  v.  Ward,  5  Ves.  Jr. 
670;  Noel  v.  Henley,  7  Price  241;  Hawley  v. 
James,  5  Paige  (N.  Y.)  318.  See  also  Picker- 
ing v.  Stamford,  2  Ves.  Jr.  272,  3  Ves.  Jr.  332, 
492;  Blaney  v.  Blaney,  1  Cush.  (Mass.)  107; 
Wilcox  v.  Wilcox,  13  Allen  (Mass.)  252;  Wit- 
man  v.  Norton  6  Binn.  (Pa.)  395. 

3.  Effect  of  Waiver.  —  Hawley  v.  James,  5 
Paige  (N.  Y.)  318.  See  also  Waring  v.  Ward, 
5  Ves.  Jr.  670;  Morley  v.  Tunstal,  L.  R.  7 
Eq.  416,  note. 

For  Further  Discussion  see  the  title  Abate- 
ment of  Legacies,  vol.  1,  p.  60;  and  see  also 
the  title  Legacies  and  Devises,  vol.  18,  p. 
747  et  seq. 

4.  Personalty  the  Primary  Fund  for  Payment  of 
Legacies  —  England. — Gower  v.  Mead,  Prec. 
Ch.  2;  Dolman  v.  Smith,  Prec.  Ch.  456;  Mead 
v.  Hide,  2  Vern.  120;  Whieldon  v.  Spode,  15 
Beav.  537;  Noel  v.  Henley,  7  Price  241;  Sam- 
well  v.  Wake,  1  Bro.  C.  C.  144;  Gvillam  v. 
Holland,  cited  in  Compton  v.  Oxenden,  4  Bro. 
C.  C.  402;  Inchiquin  v.  French,  Ambl.  33; 
Heine  v.  Meyrick,  1  P.  Wms.  201;  In  re  Baw- 
den,  (1894)  1  Ch.  693;  Allan  v.  Gott,  L.  R.  7 
Ch.  439. 

United  States.  —  U.  S.  v.  Parker,  2  Mac- 
Arthur  (D.  C.)  444;  Allen  v.  Allen,  3  Wall.  Jr. 
(C.  C.)  289. 

Illinois.  —  Heslop  v.  Gatton,  71  111.  528. 

Kentucky.  —  M'Campbell  v.  M'Campbell,  5 
Litt.  (Ky.)  92,  15  Am.  Dec.  48. 

Maryland.  —  Simmons  v.  Drury,  2  Gill  &  J. 
(Md.)32;  Cornish  v.  Willson,  6  Gill  (Md.)  299; 
Stevens   v.  Gregg,  10  Gill  &  J.  (Md.)  143; 


Hoye  v.  Brewer,  3  Gill  &  J.  (Md.)  153. 

Massachusetts  — Seaverz/.  Lewis,  14  Mass.  S3. 

New  York.  —  Tole  v.  Hardy,  6  Cow.  (N.  Y.) 
333;  Jewett,  C.  J.,  in  Kelsey  v.  Western,  2 
N.  Y.  500;  Bevan  v.  Cooper,  72  N.  Y.  317; 
Hoes  v.  Van  Hosen,  1  N.  Y.  120;  Taylor  v. 
Dodd,  58  N.  Y.  335;  Harris  v.  Fly,  7  Paige 
(N.  Y.)  425. 

New  Jersey.  — Langstroth  v.  Golding,  41  N. 
J.  Eq.  49;  I  eigh  v.  Savidge,  14  N.  J.  Eq.  126. 

North  Carolina.  —  White  v.  Green,  1  Ired. 
Eq.  (36  N.  Car.)  45. 

Pennsylvania.  —  Hanna's  Appeal,  31  Pa.  St. 
53;  Riegelman's  Estate,  174  Pa.  St.  479. 

South  Carolina.  —  Laurens  v.  Read,  14  Rich. 
Eq.  (S.  Car.)  245. 

Tennessee.  —  Evans  v.  Beaumont,  16  Lea 
(Tenn.)  713. 

Virginia.  — Lewis  v.  Thornton,  6  Munf  (Va.) 
87;  Elliott  v.  Carter,  9  Gratt.  (Va.)  541. 

Lands  in  a  Foreign  Country.  —  It  has  been  held 
that  lands  in  a  ioreign  country  do  not  partake 
of  the  nature  of  real  estate,  but  are  to  be  con- 
sidered pure  personalty  and  so  applicable  to 
the  payment  of  legacies.  Beaumont  v.  Oli- 
veira, L.  R.  6  Eq.  534. 

5.  See  infra,  this  title,  Charges  of  Debts  and 
Legacies  —  Charge  of  Legacies. 

6.  Personal  Estate  the  Sole  Fund.  —  Inchiquin 
v.  French,  Ambl.  33;  Heme  v.  Meyrick,  1  P. 
Wms.  201;  Heslop  v.  Gatton,  71  111.  528;  Sim- 
mons v.  Drury,  2  Gill  &  ].  (Md.)  32;  Stevens 
v.  Gregg,  10  Gill  &  J.  (Md.)  143;  Leigh  v. 
Savidge,  14  N.  J.  Eq.  126;  Harris  v.  Flv,  7 
Paige  (N.  Y.)  425;  Laurens  v.  Read,  14  Rich. 
Eq.  (S.  Car.)  245;  Evans  v.  Beaumont,  16  Lea 
(Tenn.)  713;  Elliott  v.  Carter,  9  Gratt.  (Va.) 
541;  Power  v.  Jenkins,  13  Md.  443;  Monica 
v.  Mitchell,  I  Md.  Ch.  355;  Dugan  v.  Hollins, 
4  Md.  Ch.  143;  Read  z:  Cather,  18  W.  Va. 
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liability  of  the  personal  estate,  moreover,  is  unaffected  by  the  fact  that  the 
testator  in  his  will  has  actually  charged  the  legacies  upon  the  land;  for  unless 
he  has  manifested  an  intention  to  exonerate  the  personalty  as  well  as  to  burden 
the  land,  the  effect  of  the  charge  will  be  to  constitute  the  land  merely  a 
collateral  and  auxiliary  fund  applicable  secondarily  and  in  aid  of  the  personal 
estate.1 

c  Rights  of  Secured  Creditors  —  (i)  In  England  —  (a)  common-iaw  Rule. 
—  In  administering  the  estate  of  a  deceased  mortgagor  in  chancery,  it  was 
formerly  held  that  the  mortgagee,  being  a  creditor  with  two  funds,  could  prove 
against  the  general  estate  for  only  as  much  of  his  debt  as  the  mortgaged  prop- 
erty was  insufficient  to  pay.3  But  later  the  rule  was  changed,  and  it  was  held 
that  in  such  a  case  the  mortgagee  might  prove  his  whole  debt  and  afterwards 
resort  to  the  mortgaged  property  for  the  balance  over  and  above  what  he 
should  realize  from  the  general  fund.3 

(b)  Statutory  Rule.  — ■  By  subsequent  statute,  however,  the  rules  of  the  bank- 
ruptcy laws  were  made  applicable  in  this  respect  to  the  administration  of  the 
estate  of  an  insolvent  debtor.4 

(2)  In  the  United  States  —  (a)  General  Rule.  —  In  the  United  States  the  gen- 
eral rule  is  that  where  a  creditor  of  the  insolvent  estate  of  a  deceased  debtor 
holds  property  of  the  latter,  by  way  of  mortgage  or  otherwise,  as  collateral 
security  for  his  claim,  he  may  retain  the  security  and  still  prove  against  the 
general  fund  for  a  dividend  on  the  whole  debt,  provided  that  he  does  not 
receive  from  both  sources  more  than  the  sum  actually  due.5 

(b)  Minority  Rule.  —  On  the  other  hand,  it  has  been  held  that  unless  he  sur- 
render his  security,  the  secured  creditor  of  an  insolvent  decedent's  estate  can 
prove  for  only  so  much  of  his  debt  as  the  security  is  insufficient  to  satisfy.6 


263.  See,  however,  infra,  this  title,  Rule  of 
Marshaling  Applied  —  In  Favor  of  Legatees. 

1.  Effect  of  Charge  on  Land.  —  U.  S.  v.  Parker, 
2  MacArthur  (D.  C.)  444;  Allen  v.  Allen,  3 
Wall.  Jr.  (C.  C.)  289;  Kelsey  v.  Western,  2  N. 
Y.  500;  Hanna's  Appeal,  31  Pa.  St.  57;  Rie- 
gelman's  Estate,  174  Pa.  St.  479.  See,  how- 
ever, infra,  this  title,  Rule  of  Marshaling  Ap- 
plied —  In  Favor  of  Legatees;  and  also  Charges 
of  Debts  and  Legacies  —  Charge  of  Legacies. 

2.  Secured  Creditors.  — Greenwood  v.  Taylor, 
1  Russ.  <t  M.  185. 

3.  Mason  v.  Bogg,  2  Myl.  &  C.  448,  overrul- 
ing Greenwood  v.  Taylor,  1  Russ.  &  M.  185. 

4.  Effect  of  Statute  in  England.  —  By  section 
10  of  the  Supreme  Court  of  Judicature  Act, 
1875,  it  was  provided  that  in  the  admin- 
istration by  that  court,  of  the  assets  of  any 
person  who  should  thereafter  die  insolvent, 
and  in  the  winding  up  of  any  company  under 
the  Companies'  Acts  1862,  1867,  the  same  rules 
as  to  secured  and  unsecured  creditors  should 
be  observed  as  might  be  in  force  for  the  time 
being  under  the  laws  of  bankruptcy  with  re- 
spect to  persons  adjudged  bankrupt.  See 
Sherwin  v.  Selkirk,  12  Ch.  D.  68;  In  re  Hop- 
kins, 18  Ch.  D.  370. 

5.  Secured  Creditors  in  United  States  —  General 
Rule — Connecticut.  —  Findlay  v.  Hosmer,  2 
Conn.  350. 

Colorado.  —  Erie  v.  Lane,  22  Colo.  273. 
Illinois.  —  Furness  v.  Union  Nat.  Bank,  147 
111.  570. 

Indiana.  — Clarke  v.  Henshaw,  30  Ind.  144. 

Maryland.  —  Watkins  v.  Worthington,  2 
Bland  (Md.)  509. 

Massachusetts.  —  Church  v.  Savage,  7  Cush. 
(Mass.)  440. 
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Missouri.  —  Welton  v.  Hull,  50  Mo.  296; 
Greenwell  v.  Heritage,  71  Mo.  459;  Edmonson 
v.  Phillips,  73  Mo.  57;  Matter  of  McCune,  76 
Mo.  200;  Day  v.  Graham,  97  Mo.  398. 

New  Hampshire.  —  Moses  v.  Ranlet,  2  N. 
H.  488. 

New  York.  —  See  Mead  v.  Jenkins,  3  Dem. 

(n.  y.)  551. 

Pennsylvania.  —  Mason's  Appeal,  89  Pa.  St. 
402;  Kiltera's  Estate,  17  Pa.  St.  416.  See 
also  Jennings  v.  Loeffler,  184  Pa.  St.  318.  Com- 
pare Torr's  Estate,  2  Rawle  (Pa.)  250. 

Vermont.  —  West  v.  Rutland  Bank,  19  Vt. 
403;  Walker  v.  Baxter,  26  Vt.  710.  See  also 
Putnam  v.  Russell,  17  Vt.  54,  42  Am.  Dec.  478. 

It  has  been  held  in  Pennsylvania  that  under 
the  equity  powers  of  the  courts,  a  bond  and 
mortgage  creditor  of  a  decedent's  estate  may 
in  a  proper  case  be  compelled  first  to  resort  to 
the  land  covered  by  his  mortgage;  but  if  no 
demand  is  made  for  this  relief  he  is  entitled  to 
payment  to  the  amount  of  the  bond,  out  of  the 
decedent's  general  estate.  Tubbs's  Estate, 
161  Pa.  St.  252  {distinguishing  Com.  v.  Wilson, 
34  Pa.  St.  63,  and  Penn  Square  Bldg.  Assoc. 
Appeal,  81  *  Pa.  St.  330);  Gould's  Estate,  6  W. 
N.  C.  (Pa.)  562;  Fish's  Estate,  16  Phila.  (Pa.) 
373,  41  Leg.  Int.  (Pa.)  263.  See  also  Graff's 
Estate,  139  Pa.  St.  69;  Morris  v.  Olivine,  22 
Pa.  St.  441. 

If  the  Administrator  Sells  the  Land  Subject  to 
the  Mortgage  and  afterwards  pays  the  mort- 
gage debt,  he  may  claim  reimbursement  from 
the  land  in  the  hands  of  the  purchaser. 
Greenwell  v.  Heritage,  71  Mo.  459. 

6.  Rule  that  Creditor  Can  Prove  Only  for  Excess 
of  Value  of  Security.  —  Amory  v.  Francis,  16 
Mass.    308;    Bristol  County   Sav.    Bank  v. 
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Creditor  May  Rely  Wholly  upon  His  Security.  —  But  a  mortgagee  need  not  prove  his 
claim  against  the  deceased  mortgagor's  general  estate,  unless  he  claims  a  bal- 
ance beyond  the  value  of  the  land  subject  to  his  mortgage;  he  cannot  be 
divested  of  his  security  until  his  debt  is  paid  in  full.1 

(c)  Eights  of  Parties  After  Full  or  Partial  Payment.  —  When  the  secured  creditor 
has  received  dividends  to  the  extent  of  full  payment,  the  security  will  inure 
to  the  benefit  of  the  unsecured  creditors;  or,  if  the  security  is  insufficient  to 
pay  the  claim  in  full,  and  the  dividends  reduce  the  claim  to  less  than  the  value 
of  the  security,  the  fiduciary  must  redeem  for  the  benefit  of  the  estate.2 

Where  Security  Has  Been  Sold.  —  Where  the  property  held  as  collateral  security 
has  been  sold,  and  its  proceeds  applied  upon  the  debt,  leaving  a  balance  unpaid, 
the  creditor  is  entitled  to  have  that  balance  paid  from  the  general  assets 
of  the  estate,  pro  rata  with  other  creditors.3  And  when  the  creditor  dis- 
poses of  the  security  so  that  he  is  unable  to  return  it  in  case  he  receives 
payment  from  other  sources,  or  where  he  converts  the  property  into  money, 
the  sum  realized  from  such  transaction  operates  as  payment  and  reduces  his 
claim  pro  tanto;  thereafter  he  can  proceed  only  for  the  balance  of  the  debt 
and  can  receive  dividends  only  on  that  amount.4 

(d)  statutory  Provisions.  —  The  subject  of  administration  of  insolvent  dece- 
dents' estates,  however,  is  largely  governed  by  statute,  the  greater  number  of 
cases  in  the  foregoing  section  being  decided  under  special  enactments  of  the 
various  state  legislatures.5 

3.  Realty  Devised  or  Personalty  Bequeathed  to  Pay  Debts  —  a.  General 
Rule.  —  Real  estate  or  personal  property,  or  any  term  or  interest  therein, 
devised  or  bequeathed  or  otherwise  specifically  appropriated  by  the  will  for 


Woodward,  137  Mass.  412;  Haverhill  Loan, 
etc.,  Assoc.  v.  Cronin,  4  Allen  (Mass.)  141; 
Middlesex  Bank  v.  Minot,  4  Met.  (Mass.)  325; 
Farnum  v.  Boutelle,  13  Met.  (Mass.) 
159;  Creecy  v.  Pearce,  6g  N.  Car.  67;  Moore 
v.  Dunn,  92  N.  Car.J^.  Compare  Bell  v.  Flem- 
ing, 12  N.  J.  Eq.  13.  See  also  Smith  v.  Crater, 
43  N.  J.  Eq.  636. 

Collateral  Furnished  by  Third  Person. —  But 
this  rule  is  held  inapplicable  to  a  case  where 
the  collateral  security  is  furnished  by  a  third 
person  not  primarily  responsible  for  the  debt. 
Savage  v.  Winchester,  15  Gray  (Mass.)  453. 

Mortgage  Not  to  Be  Redeemed  out  of  Personal 
Estate  for  Widow  or  Heirs.  —  The  administrators 
of  the  insolvent  estate  of  a  deceased  mortgagor 
are  not  only  not  bound  to  apply  the  personal 
assets  to  redeem  the  mortgage  for  the  benefit 
of  the  widow  and  heirs,  but  they  have  no 
right  to  do  so;  the  lien  of  the  creditors  on  the 
personal  estate  being  paramount  to  the  claims 
of  the  widow  and  heirs.  Gibson  v.  Crehore, 
5  Pick.  (Mass.)  146. 

1.  Satisfaction  from  Security.  —  Church  v. 
Savage,  7  Cush.  (Mass.)44o;  Hewes  v.  Dehon, 
3  Gray  (Mass.)  205;  Duval  v.  McLoskey,  I 
Ala.  708.  See  also  Gibson  v.  Crehore,  5  Pick. 
(Mass  )  146;  Jefferson  College  v.  Dickson, 
Freem.  (Miss.)474;  Tucker  z>.  Wells,  nr  Mo.  399. 

2.  After  the  Creditor  Is  Paid.  —  Erie  v.  Lane, 
22  Colo.  273.  See  also  Matter  of  Bates,  118 
111.  524,  59  Am.  Rep.  383. 

Where  a  creditor  has  received  part  payment 
under  an  assignment  of  the  principal  debtor 
for  benefit  of  creditors,  he  cannot  afterwards 
prove  for  the  whole  amount  of  his  claim 
against  the  estate  of  the  deceased  surely,  but 
can  prove  only  for  the  balance  remaining  un- 
paid.   Charlotte  First  Nat.  Bank  v.  Alexander, 


85  N.  Car.  352,  39  Am.  Rep.  702,  distinguish- 
ing Brown  v.  Merchant's,  etc.,  Nat.  Bank,  79 
N.  Car.  244. 

3.  After  Security  Is  Sold.  —  La  Plante  v.  Con- 
very,  98  Ind.  499;  Union  Bank  v.  Marigny,  11 
Rob.  (La.)  209;  Matter  of  McCune,  76  Mo.  200; 
Wheat  v.  Dingle,  32  S.  Car.  473;  Winton  v. 
Eldridge,  3  Head  (Tenn.)  361;  Fields  v.  Wheat- 
ley,  1  Sneed  (Tenn.)  351. 

In  Furness  v.  Union  Nat.  Bank,  147  111.  570, 
however,  it  was  held  that  the  creditor  in  such 
case  was  not  limited  to  dividends  on  the 
balance  only,  but  was  entitled  to  be  paid  in 
proportion  to  the  whole  debt  proved.  But  see 
Peoria  First  Nat.  Bank  v.  Commercial  Nat. 
Bank,  151  111.  308. 

4.  Subject  of  Security  Disposed  of  by  Creditor.  — 
Jamison  v.  Adler-Goldman  Commission  Co., 
59  Ark.  548;  Erlez>.  Lane,  22  Colo.  273;  Matter 
of  McCune,  76  Mo.  200. 

5.  Administration  Laws.  —  See  generally  the 
statutes  of  the  various  states;  and  see  infra, 
this  title,  Exoneration  of  Encumbered  Lands  — 
Statutory  Provisions ;  and  supra.  Common-law 
and  Statutory  Liability  of  Heirs,  Devisees,  and 
Legatees. 

In  Kentucky  the  statute  provides  that  where 
the  personal  estate  of  an  insolvent  decedent  is 
covered  by  liens,  the  residue  left  after  satisfy- 
ing them  must  be  paid  to  other  creditors  until 
they  have  received  sums  sufficient  to  make 
them  equal  pro  rata  with  the  lien  creditor. 
Spratt  v.  Richmond  First  Nat.  Bank,  84  Ky. 
85;  Masonic  Sav.  Bank  v.  Bangs,  84  Ky.  135, 
4  Am.  St.  Rep.  197. 

Mortgaged  Property  Declared  Primary  Fund  for 
Payment  of  Mortgage  Debt.  —  See  infra,  this 
title,  Exoneration  of  Encumbered  Lands  —  Statu- 
tory Provisions. 
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the  express  purpose  of  paying  debts,  provided  that  the  testamentary  directions 
in  respect  thereto  do  not  amount  to  a  charge  in  exoneration  of  the  personal 
estate,1  is  second  in  order  of  liability,  and  so  is  applicable  in  order  next  after 
the  general  personal  estate  and  before  lands  descended  ;  3  though  in  some  juris- 
dictions it  has  been  held  that  where  real  estate  or  personal  property  is  devised 
or  bequeathed  expressly  for  the  payment  of  debts,  it  becomes  applicable  first 
in  order,  the  established  order  of  liability  between  the  class  of  property  and 
the  general  personal  estate  thus  being  inverted.3 

b.  Qualifications  of  Rule  —  (i)  Delay  to  Creditors.  — Though  in  gen- 
eral a  fund  provided  for  the  payment  of  debts  must  be  taken  before  other 
lands  of  the  estate,  it  has  been  held  that  if  this  course  would  result  in  too 
great  delay  or  prejudice  to  the  rights  of  creditors,  the  devisees  of  other  lands 
than  those  charged  may  be  required  to  contribute  prorata  towards  paying  the 
debts.4 

(2)  Resort  to  Realty  Unnecessary.  —  If  the  testator's  personalty  is  clearly 
more  than  sufficient  for  the  payment  of  debts,  legacies,  etc.,  so  that  there  is 
no  occasion  to  resort  to  the  estate  devised  to  be  sold  for  the  purpose  of  cre- 
ating a  subsidiary  fund  for  the  exigencies  of  the  will,  the  court  will  proceed  to 
decree  execution  of  testamentary  trusts  in  exoneration  of  the  fund,  without 
waiting  until  a  final  report  is  made,  or  all  the  devised  property  sold.5 

c.  Equality  Between  Specialty  and  Simple  Contract  Creditors. 
—  In  England,  before  the  distinction  between  specialty  debts  and  simple  con- 
tract debts  was  abolished  by  statute, e  it  was  held  that  where  there  were  both 
legal  and  equitable  assets  of  a  testator,  creditors  who  could  resort  to  the  legal 
assets  could  have  no  remedy  out  of  the  equitable  assets  until  other  creditors 
who  could  resort  only  to  the  equitable  assets  had  received  therefrom  an  equal 
proportion  of  their  debts.7  So  where  there  was  a  devise  to  pay  debts,  cred- 
itors by  specialty  and  by  simple  contract  shared  proportionably ;  equity 
regarding  the  distinction  between  them  as  an  "  artificial  preference  by  law" 
and  not  to  be  regarded  in  such  cases,  a  debt  by  simple  contract  being 
"  as  much  a  debt  jure  naturali  and  in  conscience  as  a  debt  by  specialty."  8 


1.  See  infra,  this  tille,  Charges  of  Debts  and 
Legacies  —  Charge  of  Debts. 

2.  Bequest  or  Devise  to  Pay  Debts  —  England. 
—  Manning  v.  Spooner,  3  Ves.  Jr.  114;  Milnes 
v.  Slater,  8  Ves.  Jr.  295;  Harmood  v.  Oglander, 
8  Ves.  Jr.  106;  Powis  v.  Corbet,  3  Atk.  556; 
Noke  v.  Darby,  1  Bro.  P.  C.  (Toml.  ed.)  506; 
Tvveedale  v.  Coventry,  1  Bro.  C.  C.  240;  Davies 
v.  Topp,  1  Bro.  C.  C.  526;  Donne  v.  Lewis,  2 
Bro.  C.  C.  257;  Phillips  v.  Parry,  22  Beav. 
279;  Chapman  v.  Esgar,  1  Smale  &  G.  575; 
Hughes  v.  Collis,  Ch.  Cas.  (pt.  i.)  179. 

United  States.  —  Peter  v.  Beverly,  10  Pet. 
(U.  S.)  532. 

California,  — Matter  of  Woodvvorth,  31  Cal. 
595- 

Kentucky.  —  Chambers  v.  Davis,  15  B.  Mon. 
(Ky.)  522;  Alexander  v.  Waller,  6  Bush  (Ky.) 
330;  M'Campbell  v.  M'Campbell,  5  Litt.  (Ky.) 
95.  15  Am.  Dec.  48. 

Maryland.  — Chase  v.  Lockerman,  II  Gill  & 
J.  (Md,)  185,  35  Am.  Dec.  277. 

Massachusetts.  —  Hays  v.  Jackson,  6  Mass. 
152. 

New  York.  —  Livingston  v.  Newkirk,  3 
Johns.  Ch.  (N.  Y.)  3x2;  Heermans  v.  Robert- 
son, 64  N.  Y.  332. 

Pennsylvania.  —  Walker's  Estate,  3  Rawle 
(Pa.)  229;  Hoover  v.  Hoover,  5  Pa.  St.  351; 
Cryder's  Appeal,  11  Pa.  St.  72;  Pyolt's  Estate, 
160  Pa.  St.  441. 


Virginia.  —  Elliott  v.  Carter,  9  Gratt.  (Va.) 


541. 

Such  a  fund  is  applicable  of  course  before 
general  legacies.  Paterson  v.  Scott,  I  De  G. 
M.  &  G.  531;  Newport  v.  Newport,  5  Wash. 
114. 

Where  the  property  appropriated  by  the  will 
to  pay  debts  is  sold  by  the  testator,  who  there- 
after purchases  other  real  estate,  the  after- 
acquired  land  will  be  taken  in  place  of  the 
property  sold,  and  personal  estate  bequeathed 
thus  exonerated.  Lee,  Appellant,  18  Pick. 
(Mass.)  285. 

A  Mere  Charge  of  Debts  and  Legacies  on  the 
whole  estate  has  been  held  sufficient  to  exon- 
erate after-acquired  realty  descending.  Hall 
v.  Hall,  2  McCord  Eq.  (S.  Car.)  269. 

3.  Robards  v.  Worlham,  2  Dev.  Eq.  (17  N. 
Car.)  173,  22  Am.  Dec.  738;  Warley  v.  Warley, 
Bailey  Eq.  (S.  Car.)  397. 

4.  Delay  to  Creditors.  — Bell  v.  McConkey,  82 
Va.  176. 

5.  Resort  to  Realty  Unnecessary.  —  Noel  v. 

Henley,  7  Price  241. 

6.  See  the  title  Debts  of  Decedents,  vol.  8, 
p.  1041. 

7.  Sheppard  v.  Kent,  2Vern.435;  Creditors 
of  Cox's  Case,  3  P.  Wms.  341;  Deg  v.  Deg, 
2  P.  Wms.  412;  Haslewood  v.  Pope,  3  P. 
Wms.  322;  Chapman  v.  Esgar,  18  Jur.  341. 

8.  Devise  to  Pay  Debts  —  Equality  Between 
305  Volume  XIX. 


Order  of  Liability  MARSHALING  DECEDENTS'  EST  A  TES. 


of  Assets. 


Consequently,  where  the  whole  estate,  both  real  and  personal,  was  devised  in 
trust  to  pay  all  debts,  specialty  creditors  who  had  resorted  to  the  personalty 
must  bring  into  hotchpot  all  they  had  received  from  that  source  before 
coming  upon  the  lands  devised.1  And  the  same  rule  applied  where  the 
specialty  creditors  resorted  to  real  estate  that  did  not  pass  under  the  will, 
but  descended.3 

d.  Effect  of  Trust  to  Pay  Debts  upon  the  Statute  of  Limita- 
tions. —  Where  a  testator  devises  real  estate  for  the  payment  of  debts  so  as 
to  constitute  a  trust  for  that  purpose,  it  is  generally  held  that  in  equity  the 
claims  of  his  creditors  are  thereby  taken  out  of  the  operation  of  the  statute  of 
limitations;  provided  that  such  claims  had  not  become  barred  by  the  statute 
at  the  testator's  death.3 

Necessity  for  Express  Trust.  —  The  will,  however,  must  clearly  indicate  an  inten- 
tion on  the  part  of  the  testator  to  create  an  express  trust;  a  merely  general 
charge  of  debts  or  a  devise  subject  to  their  payment  is  not  sufficient  to  take 
the  claims  of  creditors  out  of  the  statute.4  Whether  a  trust  of  this  character 
is  created  by  the  will  is  a  question  of  interpretation  to  be  decided  according  to 
the  rules  applicable  to  other  written  instruments.5 

Trust  of  Personalty  Inoperative.  —  Personal  estate  being  primarily  liable  for  the 
payment  of  the  decedent's  debts,  a  charge  of  debts  upon  the  testator's  per- 


Simple  Contract  and  Specialty  Creditors.  —  Anony- 
mous, 2  Ch.  Cas.  54;  Hixon  v.  Wytham,  Ch. 
Cas.  (pi.  i.)  248. 

1.  Entire  Estate  Devised  in  Trust  to  Pay  Debts. 
—  Deg  v.  Deg,  2  P.  Wms.  412;  Baily  v.  Plough- 
man, Moselygs.  See  also  Anonymous,  Mosely 
328;  Hall  v.  Kendall,  Mosely  328;  Chambers 
v.  Harvest,  Mosely  123;  Walker  v.  Meager, 
Mosely  204. 

2.  Chapman  v.  Esgar,  18  Jur.  341. 

3.  Devise  to  Pay  Debts  Held  to  Stop  Running  of 
Statute  of  Limitations  —  England.  —  Crallan  v. 
Oulton,  3  Beav.  1;  Moore  v.  Petchell,  22  Beav. 
172;  Jacquet  v.  Jacquet,  27  Beav.  332:  Har- 
greaves  v.  Michell,  6  Madd.  326,  23  Rev.  Rep. 
231;  Mutlovv  v.  Bigg,  L.  R.  18  Eq.  246;  Fergus 
v.  Gore,  1  Sch.  &  Lef.  109;  Tulloch  v.  Simpson, 
9  L.  J.  Ch.  145;  In  re  Stephens,  43  Ch.  D.  39; 
Hughes  v.  Wynne,  T.  &  R.  307;  Ault  v.  Good- 
rich, 4  Russ.  430;  Dillon  v.  Cruise,  3  Ir.  Eq. 
70;  Rendell  v.  Carpenter,  2  Y.  &  J.  484,  31 
Rev.  Rep,  621.  See  also  Low  v.  Nash,  1  W. 
R.  63.  Compare  Magennis  v.  Fallon,  2  Mol- 
loy  573- 

United  States.  —  U.  S.  Bank  v.  Beverly,  J 
How.  (U.  S.)  134. 

Illinois.  —  Waughop  v.  Bartlett,  61  111.  App. 
252;  Miller  v.  Simons,  71  111.  App.  369. 

New  York.  —  Roosevelt  v.  Mark,  6  Johns. 
Ch.  (N.  Y.)  266. 

Pennsylvania.  —  Alexander  v.  McMurry,  8 
Watts  (Pa.)  504;  Steel  v.  Henry,  9  Watts  (Pa.) 
523;  Oliver's  Appeal,  101  Pa.  St.  303;  Seit- 
zinger's  Estate,  170  Pa.  St.  531.  See  also 
Agnew  v.  Fetterman,  4  Pa.  St.  56;  Thomp- 
son's Appeal,  (Pa.  1887)  11  Atl.  Rep.  458. 

Rhode  Island.  —  Woonsocket  Sav.  Inst.  v. 
Ballou,  16  R.  I.  351. 

Virginia.  —  Lewis  v.  Bacon,  3  Hen.  &  M. 
(Va.)  89. 

See  also  infra,  this  title,  Charges  of  Debts 
and  Legacies  —  Charge  of  Debts  —  Trust  for 
Payment  0  f  Debts  Distinguished  from  Charge. 

Under  the  Present  Law  in  England  (37  &  38 
Vict.,  c.  57,  §  10)  a  testamentary  charge  of 
simple  contract  debts  upon  land,  even  though 


coupled  with  an  express  trust,  merely  extends 
the  creditor's  remedy  against  the  land  from 
six  to  twelve  years.  Hargreaves  v.  Michell,  6 
Madd.  326,  23  Rev.  Rep.  231,  note. 

It  is  indifferent  now  whether  there  is  a 
charge  or  a  trust,  berause  since  the  Real  Prop- 
erty Limitation  Act,  1874,  a  trust  does  not  keep 
a  debt  alive  longer  than  a  charge,  and  a  charge 
does  not  keep  it  alive  for  a  longer  time  than 
twelve  years.    In  re  Stephens,  43  Ch.  D.  39. 

Direction  for  Payment  "  in  Due  and  Lawful 
Time."  —  Where  the  testator  directed  the  sale 
of  the  residue  of  his  estate  to  pay  debts,  and 
also  ordered  that  all  just  claims  brought  in 
against  him  or  his  estate  "  in  due  and  lawful 
time  "  be  paid,  it  was  held  that  he  had  expressly 
retained  the  limitations  of  the  statute,  and 
that  the  general  rule  could  not  therefore  apply. 
Buehler  v.  Buffington,  43  Pa.  St.  278;  Buffing- 
ton  v.  Summit  Branch  R.  Co.,  74  Pa.  St.  162. 

4.  There  Must  Be  an  Express,  Definite  Trust  — 
England. — Jacquet  v.  Jacquet,  27  Beav.  332; 
Dundas  v.  Blake,  11  Ir.  Eq.  138;  Dickenson  v. 
Teasdale,  1  De  G.  J.  &  S.  52.  Compare  Brath- 
waite  v.  Britain,  1  Keen  206. 

Alabama.  —  Carrington  v.  Manning,  13  Ala. 
611;  Steele  v.  Steele,  64  Ala.  438;  Lewis  v. 
Ford,  67  Ala.  143. 

Maryland.  —  Piper  v.  Tuck,  26  Md.  208. 

Pennsylvania.  —  Agnew  v.  Fetterman,  4  Pa. 
St.  56,  45  Am.  Dec.  671;  Sample  v.  Barr,  25 
Pa.  St.  457:  Miller's  Appeal,  60  Pa.  St.  404; 
Trinity  Church  v.  Watson.  50  Pa.  St.  518; 
In  re  Mitchell,  182  Pa.  St.  530. 

A  Mere  Power  Given  to  the  Executor  to  sell  for 
the  payment  of  debts,  does  not  operate  to 
create  a  trust  or  to  take  the  claims  of  creditors 
out  of  the  statute  of  limitations;  the  lands 
being  subject  to  debts  by  law  even  in  the  ab- 
sence of  such  power.  Steele  v.  Steele,  64  Ala. 
438. 

5.  Whether  Will  Creates  Trust  Is  a  Question  of 

Interpretation.  —  Carrington  v.  Manning,  13 
Ala.  611;  Steele  v  Steele,  64  Ala.  438.  And 
see  the  titles  Interpretation  and  Construc- 
tion, vol.  17,  p.  1;  Wills. 
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sonalty  or  a  bequest  of  such  property  in  trust  to  pay  debts  does  not  alter  or 
vary  the  liability  imposed  upon  that  class  of  property  by  law,  and  does  not 
render  it  incumbent  upon  the  executors  to  perform  any  duty  not  otherwise 
obligatory  upon  them;  consequently  it  is  held  that  a  trust  of  personal  estate 
to  pay  debts  is  not  operative  upon  the  statute  of  limitations,  and  that  the 
claims  of  creditors  may  become  barred  as  though  no  such  trust  existed.1  So, 
where  the  trust  is  in  terms  a  trust  of  real  estate,  but  the  testator  leaves  no 
realty,  the  devise  does  not  operate  on  the  personalty  so  as  to  take  the  claims 
of  creditors  out  of  the  statute.2 

Trust  Does  Not  Revive  Debts  Barred  at  Testator's  Death.  —  Debts  that  have  become 
barred  by  the  statute  prior  to  the  testator's  death,  however,  are  not  revived 
by  a  trust  created  by  the  will  for  the  payment  of  debts.3 

4.  Lands  Descended  —  a.  General  Rule.  —  Real  estate  which  descends  to 
the  heirs,  whether  acquired  by  the  decedent  before  or  after  the  execution  of 
the  will,  is  applicable  third  in  order  of  administration;  following  property 
specifically  appropriated  to  pay  debts,  and  preceding  property  devised  or 
bequeathed  subject  to  a  general  charge.4 


1.  Statute  Not  Affected  by  Trust  of  Personal 
Estate  —  England.  —  Scott  v.  Jones, 4  CI.  &  F. 
382,  reversing  Jones  v.  Scott,  I  Russ.  &  M.  255; 
In  re  Hepburn,  14  Q.  B.  D.  394;  Evans  v. 
Tweedy,  1  Beav.  55;  Freake  v.  Cranefeldt,  3 
Myl.  &  C.  499;  Dundas  v.  Blake,  11  Ir.  Eq. 
138;  Williamson  v.  Naylor,  3  Y.  &  C.  Exch. 
208.  See  also  Low  v.  Nash,  r  W.  R.  63;  Lord 
Romilly,  M.  R.,  in  Cadbury  v.  Smith,  L.  R.  9 
Eq.  37- 

Kentucky.  —  See  Campbell  v.  Sullivan,  Hard. 
(Ky.)  20. 

Pennsylvania.  — Seitzinger's  Estate,  170  Pa. 
St.  531. 

Virginia.  —  Brown  v.  Griffiths,  6  Munf.  (Va.) 
450;  Lewis  v.  Bacon,  3  Hen.  &  M.  (Va.)  89. 

2.  Where  Testator  Leaves  No  Realty  to  Support 
the  Trust.  —  Scott  v.  Jones,  4  CI.  &  F.  382; 
In  re  Hepburn,  14  Q.  B.  D.  394. 

3.  Debts  Barred  at  Testator's  Death,  Unaffected 
—  England.  —  Burke  v.  Jones,  2  Ves.  &  B.  275; 
Jones  v.  Stafford,  3  P.  Wms.  79;  Fergus  v. 
Gore,  1  Sch.  &  Lef.  109;  Legastick  v.  Cowne, 
Mosely  391.  In  some  of  the  earlier  cases 
there  were  dicta  to  the  contrary.  See  Trueman 
v.  Fenton,  2  Cowp.  544;  Chandler  v.  Hill,  2 
Hen.  &  M.  (Va.)  124. 

Kentucky.  —  Campbell  v.  Sullivan,  Hard. 
(Ky.)  20. 

New  York.  —  Murray  v.  Mechanics'  Bank, 
4  Edw.  (N.  Y.)  567;  Roosevelt  v.  Mark,  6 
Johns.  Ch.  (N.  Y.)  266. 

Pennsylvania.  — See  Agnew  v.  Fetterman,  4 
Pa.  St.  56. 

General  Direction  to  Pay  Debts  Inoperative.  — 
As  even  an  express  trust  i.  of  no  effect  to  re- 
vive debts  barred  by  the  statute  at  the  testa- 
tor's death,  of  course  a  mere  general  charge 
or  direction  to  pay  has  no  greater  effect. 
Roosevelt  v.  Mark,  6  Johns.  Ch.  (N.  Y.)  293; 
Smith  v.  Porter,  1  Binn.  (Pa.)  209;  Suhre  v. 
Benton,  (Tex.  Civ.  App.  1894)  25  S.  W.  Rep. 
822. 

Designated  Fund  Valueless.  —  A  direction  to 
pay  a  debt  out  of  the  proceeds  of  an  insurance 
policy,  which  is  uncollectible,  does  not  affect 
the  statute.  Gannon's  Estate,  6  Pa.  Dist.  541, 
44  Pa.  L.  J.  398,  10  York  Leg.  Reg.  (Pa.)  205. 

Specified  Debts.  —  Where,  however,  the  will 
specifies  particular  debts  and  directs  them  to 


be  paid,  ihe  rule  would  appear  to  be  that  those 
debts  are  thereby  revived.  See  Goflon  v. 
Mill,  2  Vern.  141;  Williamson  v.  Naylor,  3  Y. 
&  C.  Exch.  208. 

4.  Lands  Descended  —  England.  —  Chaplin  v. 
Chaplin,  3  P.  Wms.  368;  Galton  v.  Hancock, 

2  Alk.  424;  Bainton  v.  Ward,  2  Atk.  172;  Man- 
ning v.  Spooner,  3  Ves.  Jr.  117,  3  Rev.  Rep.  67  ; 
Barnewell  v.  Cawdor,  3  Madd.  453;  Harmood 
v.  Oglander,  8  Ves.  Jr.  106;  Milnes  v.  Slater, 
8  Ves.  Jr.  295;  Davies  v.  Topp,  I  Bro.  C.  C. 
524;  Donne  v.  Lewis,  2  Bro.  C.  C.  257;  Wride 
v.  Clark,  2  Bro.  C.  C.  261,  note;  Walter  v. 
Goring,  1  Dick.  299. 

California.  —  Matter  of  Woodworth,  31  Cal. 
595. 

Kentucky.  —  Alexander  v.  Waller,  6  Bush 
(Ky.)  330,  M'Campbell  v.  M'Campbell,  5  Litt. 
(Ky.)  95,  15  Am.  Dec.  48. 

Maine.  —  See  Morse  v.  Hayden,  82  Me.  227. 

Maryland.  —  Chase  v.  Lockerman,  11  Gill  & 
J.  (Md.)  185,  35  Am.  Dec.  277.  See  Waring  v. 
Waring,  2  Bland  (Md.)  673. 

New  Jersey.  —  Stires  v.  Stires,  5  N.  J.  Eq. 
224,  43  Am.  Dec.  626. 

New  York.  —  Livingston  v.  Newkirk,  3 
Johns.  Ch.  (N.  Y.)  312;  Heermans  v.  Robert- 
son, 64  N.  Y.  332;  Rockwell  v.  Geery,  4  Hun 
(N.  Y.)  606. 

North  Carolina.  —  Greenlee  v.  McDowell, 

3  Jones  Eq.  (56  N.  Car.)  325. 
Pennsylvania.  —  Com.  v.  Sheely,  13  S.  &  R. 

(Pa.)  348;  Walker's  Estate,  3  Rawle  (Pa.)  229; 
Hoover  v.  Hoover,  5  Pa.  St.  351;  Pyolt's 
Estate,  160  Pa.  St.  441. 

Tennessee.  —  Crumley  v.  Deake,  8  Baxi. 
(Tenn.)  361. 

South  Carolina.  —  Warley  v.  Warley,  Bailey 
Eq.  (S.  Car.)  397. 

Virginia.  —  Elliott  v.  Carter,  9  Gratt.  (Va.) 
54i. 

Lapse.  —  Lands  descended  by  lapse  through 
the  death  of  the  devisee  before  the  testator 
are  applicable  before  a  general  devise  that 
vests.    Morse  v.  Hayden,  82  Me.  227. 

Estoppel.  —  Where  a  creditor  by  his  repre- 
sentations induced  the  mother  and  guardian 
of  the  heir  to  forego  proceedings  to  compel  a 
resort  to  the  personal  estate  in  protection  of 
the  lands  descended,  it  was  held  that  he  could 
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Real  Estate  in  Scotland,  descended  according  to  the  Scotch  law  of  succession,  is 
liable  to  the  ancestor's  debts  in  the  proper  order,  with  other  real  estate 
descended;  and  personalty  bequeathed  to  such  heir  can  be  substituted  for 
such  foreign  land  and  be  made  liable  for  such  portion  of  the  debts  as  the 
land  would  be  obliged  to  bear.1 

Absence  of  Specific  Fund  for  Debts.  —  Where  there  is  no  will,  or  where  no  express 
fund  is  provided  by  the  testator  for  the  payment  of  debts,  the  descended 
estates  become  liable,  of  course,  next  in  order  after  the  general  personalty.2 

Lands  Descended  Liable  Before  General  Legacies. —  Descended  estates  are  liable  to 
the  claims  of  creditors  before  general  and  pecuniary  legacies.3 

The  New  York  Statutes,  however,  render  legacies  liable  before  lands  descended.4 

Lands  Descended  Anterior  in  Liability  to  Specific  Legacies  and  Devises.- — Lands  descended 
are  applicable  before  lands  or  chattels  specifically  devised  or  bequeathed  and 
not  charged  with  debts;  5  consequently,  in  the  absence  of  an  express  charge 
of  debts  upon  lands  devised,  the  heir  to  whom  lands  have  descended  cannot 
compel  contribution  from  a  devisee. e 

Lands  Descended  Liable  Before  Paraphernalia.  —  Where  there  is  land  descended  of 
sufficient  value  to  satisfy  debts,  a  widow  shall  not  be  deprived  of  her  para- 
phernalia to  pay  claims  of  creditors.7 

Funds  Subsequently  Acquired.  —  If,  upon  the  deficiency  of  personal  estate,  the 
land  descended  should  be  applied  to  debts,  a  fund  of  personalty  subsequently 
acquired  by  the  estate,  as  money  given  in  compensation  by  the  government 
for  property  taken  in  war,  should  go  to  the  heir  in  lieu  of  the  land.8 

b.  Contribution  Between  Co-heirs  —  (i)  General  Rule. — Since  heirs 
of  a  common  ancestor  naturally  stand  ccquali  jure,  an  heir  who  has  paid  debts 


not  thereafter  avail  himself  of  thai  forbearance 
of  which  he  himself  was  the  cause,  in  order 
to  resort  to  the  descended  estates.  Jones  v. 
Waters,  2  Myl.  &  K.  610. 

Lands  Descended  May  Be  Sold  to  Pay  Legacies 
under  the  Massachusetts  statute.    Ellis  v.  Page, 

7  Cush.  (Mass.)  161. 

1.  Foreign  Real  Estate. — Alexander  v.  Waller, 
6  Bush  (Ky.)  330.  See  supra,  this  section,  Per- 
sonal Estate  —  par.  Lands  in  Foreign  Countries. 

2.  In  Absence  of  Intermediate  Fund  —  England. 

—  Powis  v.  Corbet,  3  Atk.  556;  Donne  v.  Lewis, 
2  Bro.  C.  C.  257;  Manning  v.  Spooner,  3  Ves. 
Jr.  114;  Harmood  v.  Oglander,  6  Ves.  Jr  199, 

8  Ves.  Jr.  106;  Barber  v.  Wood,  4  Ch.  D.  885; 
Wride  v.  Clarke,  1  Dick.  382;  Pitt  v.  Raymond, 
cited  in  Galton  v.  Hancock,  2  Atk.  434. 

Kentucky.  —  M'Campbell  v.  M'Campbell,  5 
Litt.  (Ky.)  95,  15  Am.  Dec.  48. 

Massachusetts.  — Adams  v.  Brackett,  5  Met. 
(Mass.)  280. 

New  York.  —  Livingston  v.  Newkirk,  3 
Johns.  Ch.  (N.  Y.)  312. 

3.  General  Pecuniary  Legacies  Preferred  to  Lands 
Descended. —  Ticknor  v.  Harris,  14  N.  H.  272, 
40  Am.  Dec.  186;  Alexander  v.  Miller,  7  Heisk. 
(Tenn.)  77;  Hope  7.  Wilkinson,  14  Lea  (Tenn.) 
21,  52  Am.  Rep.  149;  Robards  v.  Wortham,  2 
Dev.  Eq.  (17  N.  Car.)  173,  22  Am.  Dec.  73S; 
Lightfoot  v.  Lightfoot,  27  Ala.  351.  And  see 
infra,  this  title,  little  of  Marshaling  Applied  — 
In  Favor  of  Legatees. 

4.  Legacies  Liable  Before  Lands,  in  New  York. 

—  Stuart  v.  Kissam,  11  Barb.  (N.  Y.)  282; 
Wilker  v.  Harper,  2  Barb.  Ch.  (N.  Y.)  338,  I 
N.  Y.  586;  Selover  v.  Coe,  63  N.  Y.  438.  See 
also  Schermerhorn  v.  Barhydt,  9  Paige  (N.  Y.) 
28;  Mersereau  v.  Ryerss,  3  N.  Y.  261. 

5.  Lands  Descended  Liable  Before  Specific  Lega- 


cies or  Devises — England. —  Tipping  v.  Tip- 
ping. 1  P.  Wms.  729;  Chaplin  v.  Chaplin,  3  P. 
Wms.  367,  note;  Williams  v.  Chitty,  3  Ves.  Jr. 
545;  Palmer  v.  Mason,  1  Atk.  505;  Powis  v. 
Corbet,  3  Atk.  556;  Galton  v.  Hancock,  2  Atk. 
430;  Reeves  v.  Newenham,  2  Ridg.  P.  C.  11. 

Indiana.  —  Perkins,  J.,  in  Scott  v.  Morrison, 
5  Ind.  551. 

Maryland. — Alexander  v.  Worthington,  5 
Md.  471. 

Massachusetts.  —  Lee,  Appellant,  18  Pick. 
(Mass.)  285:  Hays  v.  Jackson,  6  Mass.  149. 

Ntw  York.  —  Rockwell  v.  Geery,  4  Hun 
(N.  Y.)  606. 

North  Carolina.  —  Robards  v.  Wortham,  2 
Dev.  Eq.  (17  N.  Car.)  173,  22  Am.  Dec.  738. 

South  Carolina.  —  Brown  v.  James,  3  Strobh. 
Eq.  (S.  Car.)  24;  Dunlap  v.  Dunlap,  4  Desaus. 
(S.  Car.)  305.  See  also  Verdier  v.  Verdier,  12 
Rich.  Eq.  (S.  Car.)  138. 

The  Specific  Legatee  of  a  Chattel  of  Peculiar 
Value,  as  a  household  slave,  has  an  equity  to 
restrain  the  executor,  who  is  also  the  heir  at 
law,  from  applying  the  chattel  to  the  payment 
of  debts  for  the  purpose  of  protecting  his  in- 
heritance, the  creditor  being  passive  and  con- 
tent 10  lake  paymentout  of  eitherfund.  Alex- 
ander 7'.  Worthington,  5  Md.  471. 

6.  Heir  Not  Entitled  to  Contribution  from  Devi- 
see.—  Palmer  v.  Mason,  1  Atk.  505;  Galton 
v.  Hancock,  2  Atk.  430;  Graham  v.  Dickinson, 
3  Barb.  Ch.  (N.  Y.)  169;  Livingston  v.  Living- 
ston, 3  Johns.  Ch.  (N.  Y.)  158. 

7.  Lands  Descended  Liable  Before  Paraphernalia. 
—  See  infra,  this  section,  Paraphernalia. 

8.  Reimbursement  from  Assets  Subsequently  Ac- 
quired. —  Evans  v.  Fisher,  40  Miss.  643.  See 
also  Graham  v.  Dickinson,  3  Barb.  Ch.  (N.  Y.) 
169. 
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of  his  ancestor  may  compel  ratable  contribution  from  his  co-heirs,  on  defi- 
ciency of  assets  of  anterior  liability.1 

(2)  Statutory  Provisions.  —  In  many  jurisdictions  the  question  of  contribu- 
tion between  heirs  and  beneficiaries  under  a  will  has  been  regulated  by  statute.* 

c.  Liability  of  Heir  for  Rents  and  Profits.  —  Upon  insufficiency  of 
assets  primarily  liable,  creditors  of  a  decedent's  estate  can  reach  in  equity 
the  rents  and  profits  of  land  descended  that  have  accrued  subsequent  to  the 
owner's  death,  and  can  compel  the  heir  to  account  therefor.  Such  rents  and 
profits  are  liable  next  in  order  after  the  descended  land.3 

Rents  and  Profits  Applied  to  Maintenance  of  Infant  Heir.  —  Where,  however,  the  heir 
is  an  infant,  and  the  guardian  has  expended  the  rents  and  profits  or  any  part 
thereof  in  his  maintenance,  only  the  part  remaining  and  unexpended  is  liable 
to  creditors.4 

Alienation  Before  Suit  Brought.  —  And  where,  before  a  suit  has  been  brought 
against  him  to  subject  the  land  in  his  hands  to  the  claims  of  creditors,  the 
heir  aliens  his  inheritance,  it  is  held  that  he  cannot  thereafter  be  charged  with 
liability  for  rents  and  profits.5 

d.  Lapsed  Shares.  —  The  liability  of  shares  of  realty  descending  by 
reason  of  lapse  is  treated  elsewhere  in  this  article.6 

5.  Specific  Devises  or  Bequests  Subject  to  Charge  of  Debts  —  a.  In  General.  — 
The  fund  fourth  in  order  of  administration  is  real  estate  or  personal  property 
charged  generally  with  the  payment  of  debts,  and  subject  thereto,  specifically 


1.  Co-heirs  Must  Contribute  to  Pay  Ancestor's 
Debts. —  Harbert's  Case,  3  Coke  ir;  Griffith  v. 
Robinson,  14  111.  App.  377;  Taylor  v.  Taylor, 
8  B.  Mori.  (Ky.)  419,  48  Am.  Dec.  400;  Scher- 
merhorn  r.  Barhydt,  9  Paige  (N.  Y.)  28;  Graff 
v.  Smith,  1  Dall.  (Pa.)  481;  Ryan  v.  McLeod, 
32  Gratl.  (Va.)  367.  See  also  Grisvvold  v.  Bige- 
low,  6  Conn.  258;  Davis  v.  Vansands,  45  Conn. 
600;  Rubel  v.  Bushnell,  91  Ky.  251;  Ransdell 
v.  Threlkeld,  4  Bush  (Ky.)  347;  Clowes  v. 
Dickenson,  5  Johns.  Ch.  (N.  Y.)  235. 

Heir  Surety  of  Ancestor.  —  Where  one  of 
several  heirs  is  the  principal  debtor  (the  in- 
testate having  been  his  surety)  and  the  land 
descended  is  subject  to  the  creditor's  execution 
lien,  in  a  suit  for  division  of  the  land  his  share 
is  to  be  applied  before  that  of  (he  other  heirs. 
Meador  v.  Meador,  88  Ky.  217. 

2.  Statutory  Provisions  —  California. —  Matter 
of  Wood  worth,  31  Cal.  595 ;  Matter  of  Moulton, 
48  Cal.  191. 

Colorado.  —  Logan  v.  Logan,  11  Colo.  44. 

Connecticut.  —  Griswold  v.  Bigelow,  6  Conn. 
258:  Lord  v.  Lord,  23  Conn.  327. 

New  York. — Coffin  v.  Leech,  (Supm.  Ct. 
Spec.  T.)  12  Misc.  (N.  Y.)  593;  Schermerhorn 
v.  Barhydt,  9  Paige  (N.  Y.)  28;  Stuart  v.  Kis- 
sam,  11  Barb.  (N.  Y.)  282. 

See  also  the  codes  and  statutes  of  the  vari- 
ous states,  and  the  titles  Abatement  of  Lega- 
cies, vol.  1,  p.  62;  Contribution  and  Exon- 
eration, vol.  7,  p.  325. 

3.  Liability  of  Heir  for  Rents  and  Profits.  — 
Stratford  v.  Ritson,  10  Beav.  25;  Davies  v. 
Topp,  1  Bro.  C.  C.  524;  March  v.  Bennett,  1 
Vern.  428;  Curtis  v.  Curtis,  2  Bro.  C.  C.  620; 
Wride  v.  Clarke,  1  Dick.  382;  Robinson  v. 
King,  1  Dick.  297;  Hays  v.  Jackson,  6  Mass. 
149;  Washington  v.  Sasser,  6  Ired.  Eq.  (41  N. 
Car.)  336,  (where  Ruffin,  C.  J.,  reviews  many 
of  the  English  and  American  authorities); 
Moore  v.  Shields,  68  N.  Car.  327.  See  also 
Schomberg  v.  Humfrey,  1  Dr.  &  War.  411 ; 
Stronge  v.  Hawkes,  4  De  G.  &  J.  632;  Low- 


thian  v.  Hasel,  4  Bro.  C.  C.  167;  Bressenden  v. 
Decreets,  Ch.  Cas.  (pt.  ii.)  197;  Henningham's 
Case,  3  Dyer  344a;  Fredeiicks  v.  Isenman, 
41  N.  J.  L.  212;  Thompson  v.  Brown,  4  Johns. 
Ch.  (N.  Y.)  619;  Hinton  v.  Whitehurst,  71  N. 
Car.  66.  See  generally  the  title  Executors 
and  Administrators,  vol.  11.  p.  841  et  sea. 

Under  the  Rhode  Island  Statutes,  rents  End 
profits  so  received  cannot  be  reached  by  credit- 
ors of  the  decedent.  Draper  v.  Barnes,  12  R. 
I.  156. 

Former  Decisions.  —  An  earlier  case,  however, 
though  meagrely  reported,  held  that  the  rents 
and  profits  of  the  descended  estate  were  liable 
before  the  land  itself  could  be  applied.  Rowe 
v.  Beavis,  1  Dick.  178.  The  law  of  this  case, 
however,  is  denied  in  Moore  z.  Shields,  68  N. 
Car.  327,  and  in  Washington  v.  Sasser,  6  Ired. 
Eq.  (41  N.  Car.)  336. 

Waters  v.  Ebrall,  2  Vern.  606,  appears  from 
the  report  to  be  contra,  but  from  the  decree  as 
stated  in  the  note  to  the  report,  the  decision 
seems  to  have  followed  the  general  rule.  See 
the  comment  of  Ruffin,  C.  J.  in  Washington 
v.  Sasser,  6  Ired.  Eq.  (41  N.  Car.)  336. 

In  North  Carolina  the  rule  was  formerly 
otherwise;  the  heir  being  considered  as  entitled 
to  hold  the  rents  and  profits  as  against  credit- 
ors. Rodman,  J.,  in  Moore  v.  Shields,  68  N. 
Car.  327,  citing  Harrison  v.  Wood,  1  Dev.  & 
B.  Eq.  (21  N.  Car.)  437. 

4.  Rents  and  Profits  Expended  in  Maintaining 
Infant  Heir.  —  Washington  v.  Sasser,  6  Ired. 
Eq.  (41  N.  Car.)  336;  Moore  v.  Shields,  68  N. 
Car.  327;  Thompson  v.  Brown,  4  Johns.  Ch. 
(N.  Y.)  619.  See  also  Waters  v.  Ebrall,  2  Vern. 
606,  note. 

5.  Alienation  of  Land  Descended  Before  Suit 
Brought.  —  Fredericks  v.  Isenman,  41  N.  J.  L. 
212.  But  see  Hinton  v.  Whitehurst,  71  N. 
Car.  66. 

6.  Liability  of  Lapsed  Shares.  —  See  infra,  this 
section,  Specific  Devises  or  Bequests  Subject  to 
Charge  of  Debts. 
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devised  or  bequeathed.1  This  rule,  as  well  as  the  correlative  proposition  that 
general  pecuniary  legacies  are  preferred  in  the  course  of  administration  to 
lands  charged  with  debts,8  is  apparently  the  result  of  the  rule  of  marshaling 
assets  as  applied  in  favor  of  legatees;  no  other  substantial  reason  appearing 
for  the  relative  liabilities  of  the  two  funds.3 

Preference  of  Specific  Legacies  Not  Charged.  —  Devised  lands  charged  with  the  pay- 
ment of  debts  are,  of  course,  liable  before  specific  bequests  of  personal  prop- 
erty not  so  charged.4 

b.  Contribution  under  Charge  of  Debts.  —  Real  estate  and  personal 
property  charged  by  the  will  with  the  payment  of  debts  must  bear  proportion- 
ably  to  their  respective  values  at  the  testator's  death  the  burden  thus  imposed 
upon  them;  the  testator  having  shown,  by  charging  both  classes  of  property, 
an  intention  that  the  devisees  and  legatees  should  share  equally  his  bounty 
and  bear  in  like  manner  the  burdens  incident  thereto.5 

Qualification.  —  Where,  however,  the  terms  of  a  devise  to  several  are  not 
sufficient  to  create  a  specific  devise  to  each,  but  are  mere  precatory  words  to 
the  effect  that  the  beneficiaries  should  share  equally,  it  has  been  held  that  a 
devisee  under  such  will,  whose  land  has  been  taken  to  pay  debts,  cannot  com- 
pel contribution  from  the  other  devisees,  but  that  the  remaining  land  will  be 
divided  equalhy  among  them  all.6 


1.  Devise'or  Bequest  Charged  with  Debts,  Fourth 
in  Order  — England.  —  Wride  v.  Clarke,  I  Dick. 
382;  Ibbetson  v.  Ibbetson,  13  Sim.  544;  Har- 
mood  v.  Oglander,  8  Ves.  Jr.  106;  Davies  v. 
Topp,  1  Bro.  C.  C.  524;  Donne  v.  Lewis,  2 
Bro.  C.  C.  257;  Milnes  v.  Slater,  8  Ves.  Jr. 
306;  Irvin  v.  Ironmonger,  2  Russ.  &  M.  531. 

Maryland.  —  Chase  v.  Lockerman,  11  Gill  & 
J.  (Md.)  185,  35  Am.  Dec.  277. 

Massachusetts.  —  Hays  v.  Jackson,  6  Mass. 
149. 

New  York.  —  Per  Allen,  J.,  in  Heermans  v. 
Robertson,  64  N.  Y.  332. 

Pennsylvania.  —  Com.  v.  Sheely,  13  S.  &  R. 
(Pa.)  348;  Hoover  v.  Hoover,  5  Pa.  St.  351. 

South  Carolina.  —  See  Stuart  v.  Carson,  I 
Desaus.  (S.  Car.)  500. 

Virginia. — Elliott  z/.Carter,  gGratt.  (Va.)  541. 

Where  All  the  Legacies  Will  Be  Needed  to  Pay 
the  Debts,  their  priority  of  liability  becomes 
immaterial.  Shaw  v.  McBride,  3  Jones  Eq. 
(56  N.  Car.)  173. 

Legacies  Charged  Upon  and  Issuing  Out  of  Lands 
Devised  stand  upon  a  footing  of  equality  with 
the  land,  and  the  legatees  contribute  ratably 
with  the  devisees  upon  a  deficiency  of  other 
assets.  M'Campbell  v.  M'Campbell,  5  Litt. 
(Ky.)  gs,  15  Am.  Dec.  48.  Compare  Hoover  v. 
Hoover,  5  Pa.  St.  351. 

But  where  the  devise  is  subject  to  a  mort- 
gage and  the  devisee  is  the  mortgagee,  the 
debt  will  be  paid  from  the  land  in  preference 
to  the  legacies  charged  thereon.  Ricker  v. 
Ricker,  14  Grant  Ch.  (U.  C.)  264. 

Legacy  Payable  Out  of  Lands  Charged.  —  For  a 
case  where,  under  the  construction  of  the  terms 
of  the  will,  it  was  held  that  the  executors  had 
power  to  sell  the  land  to  pay  a  pecuniary 
legacy,  see  Siefke  v.  Siefke,  (Supm.  Cl.  Spec. 
T.)  34  Misc.  (N.  Y.)  77. 

Preference  of  Paraphernalia.  —  Real  estate 
charged  with  payment  of  debts  is  applicable 
before  the  widow's  paraphernalia.  See  infra, 
this  section,  Paraphernalia,  and  infra,  this  title, 
Pule  of  Marshaling  Applied — In  Favor  of 
Widow. 
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2.  See  infra,  this  section,  General  Legacies 
and  Devises. 

3.  Order  of  Liability  the  Result  of  Doctrine  of 

Marshaling. —  See  infra,  this  title,  Rule  of 
Marshaling  Applied — In  Favor  of  Legatees  — 
Effect  of  Charge  of  Debts,  the  cases  there  cited 
being  authorities  for  the  foregoing  text.  And 
see  infra,  this  section,  General  Legacies  and 
Devises. 

4.  Devised  Lands  Charged  with  Debts  Liable 
Before  Specific  Bequests  Not  Charged.  —  Quinby 

v.  Frost,  61  Me.  77;  Spraker  v.  Van  Alstyne, 
18  Wend.  (N.  Y.)  200;  Toch  v.  Toch,  81  Hun 
(N.  Y.)  410;  Siefke  v.  Siefke,  (Supm.  Ct.  Spec. 
T.)  34  Misc.  (N.  Y.)  77- 

5.  Devisees  and  Legatees  Contribute  Ratably 
under  Charge.  —  Elliott  v.  Carter,  q  Gratt.  (Va.) 
541;  Shreve  v.  Shreve,  10  N.  J.  Eq.  385  [revers- 
ing 17  N.  J.  Eq.  4S7].  See  also  Bateman  v. 
Hotchkin,  10  Beav.  426. 

But  in  Farmers.  Spell,  n  Rich.  Eq.  (S.  Car.) 
541,  this  reasoning  is  repudiated,  the  theory 
of  the  testator's  intention  as  derived  from  the 
charge  being  considered  as  a  "  naked  conjec- 
ture, not  founded  on  any  fair  construction  of 
the  terms  and  provisions  of  the  will;"  the 
court  holding  that  the  legacies  were  liable  be- 
fore the  devises,  notwiihstanding  lhe  charge 
of  debts.  See  also  Miller  v.  Harwell,  3  Murph. 
(7  N.  Car.)  194. 

Eatable  Contribution  Between  Devisees.  — 
Growcock  v.  Smilh,  2  Cox  Ch.  397;  Long  v. 
Short,  1  P.  Wms.  403;  Harland  v.  Person,  93 
Ala.  273;  Gallagher  v.  Redmond,  64  Tex.  622; 
Shillito  :■.  Shillito,  160  Pa.  St.  167.  See  also 
Harris  v.  Ingledew,  3  P.  Wms.  91. 

Payment  After  Partition.  —  If  one  of  the  devi- 
sees pays  off  the  debts  even  after  the  partition 
of  the  lands,  he  can  compel  contribution  from 
the  other  devisees,  though  they  protested 
against  the  payment.  Cook  v.  Cook,  92  Ind. 
398,  602. 

Release  of  Claim  to  Contribution.  —  Hayes  v. 

Sykes,  120  Ind.  1S0. 

6.  Qualification  of  General  Rule.  —  Gallagher 
v.  Redmond,  64  Tex.  622. 
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Devises  of  Freehold  and  Copyhold  Subject  to  Charge.  —  At  common  law,  where  a  tes- 
tator had  surrendered  copyhold  to  the  use  of  his  will,  and  afterwards  charged 
all  his  real  estate  with  payment  of  his  debts,  and  devised  his  freehold  and 
copyhold  to  different  persons,  upon  deficiency  of  the  personal  estate  the 
devised  freehold  and  copyhold  were  liable  to  contribute  ratably.1 

Directions  by  Testator.  —  On  proper  directions  by  a  testator,  contribution  may 
take  place  in  proportions  other  than  that  of  the  values  of  the  different  estates 
at  the  time  of  his  death,2  unless  the  estate  charged  with  the  greater  burden 
be  insufficient,3  or  the  directions  not  legally  binding.4  The  directions,  how- 
ever, may  be  such  as  to  exclude  the  general  rule  of  ratable  contribution,  and 
this  though  it  seems  obvious  that  the  testator  could  not  have  realized  the 
legal  import  of  his  words.5 

c  Encumbered  Lands  Descended  or  Devised.  —  In  this  category  can 
be  placed  lands  descended  or  devised  encumbered  with  specific  liens  which 
the  decedent  himself  created  in  his  lifetime  or  assumed  as  his  personal  debts; 
since,  by  force  of  the  well-settled  exception  to  the  rule  of  exoneration,  such 
lands,  in  case  of  deficiency  of  other  assets  to  pay  all  the  debts  and  general  lega- 
cies, pass  to  the  heir  or  devisee  cum  onere,  and  thus,  as  to  the  debts  secured 
by  the  liens,  are  applicable  before  general  pecuniary  legacies.6 

The  Rule  in  Massachusetts,  however,  is  otherwise;  property  applicable  to  the 
payment  of  general  pecuniary  legacies  being  liable  in  exoneration  of  the  encum- 
bered lands.7 

And  in  Canada,  if  the  incumbrance  is  created  after  the  date  of  the  will,  the 
legacies  will  be  exhausted  in  discharging  the  incumbrance,  before  the  encum- 
bered land  will  be  subjected  to  the  burden.8 

d.  Lapsed  Shares  —  under  charge  of  Debts.  —  Though  it  has  been  held  that 
under  a  general  charge  of  debts,  the  rule  that  realty  descended  must  be 
applied  before  lands  devised  was  not  varied  by  the  fact  that  the  estate 
descended  by  reason  of  a  lapse  through  failure  of  a  devise  9  —  whereas,  under 
an  express  devise  to  pay  debts,  a  share  lapsing  and  descending  to  the  heir 
was  liable  only  pari  passu  with  shares  well  devised  ,G- — the  rule  is  now  consid- 
ered to  be  that  lapsed  shares  of  realty  and  personalty,  as  between  the  heir-at- 
law,  next  of  kin,  and  residuary  devisees  and  legatees,  ought  to  be  applied  in 
the  same  order  as  if  the  beneficiary  had  survived,  and  that  the  heir  takes  sub- 
ject to  a  ratable  proportion  of  the  debts  and  legacies;  no  distinction  in  this 
respect  being  made  between  the  effect  of  a  general  charge  and  an  express 
devise  to  pay  debts. 11 

1.  Charge  upon  Freehold  and  Copyhold  Devised  Affecting  General  Rule  —  Insufficiency  of  Per- 
—  Eatable  Contribution.  —  Groivcock  v.  Smith,      sonal  Estate  to  Pay  Debts  and  Legacies. 

2  Cox  Ch.  397;  Irvin  v.  Ironmonger,  2  Russ.  7.  Massachusetts   Rule.  —  Brown    v.  Baron, 

&  M.  531.  162  Mass.  56,  44  Am.  St.  Rep.  331;  Porter  v. 

2.  Directions  as  to  Proportion.  —  As  where  the  Howe,  173  Mass.  521.  See  also  Towle  v. 
will  provided  that  a  trust  deed  contribute  to  the  Swasey,  106  Mass.  100. 

payment  of  the  testator's  debts  in  proportion  8.  Canada  Rule.  —  Lapp  v.  Lapp,  16  Grant, 

to  the  annual  profits  arising  from  each  part  of  Ch.  (U.  C.)  [59. 

bis  estate.    O'Dell  v.  Harte,  Beatty  449.    See  9.  Lapsed  Interests  Descending.  —  Williams  v. 

also  Purcell  v.  Blennerhassett,  3  J.  &  La  T.  Chitty,  3  Ves.  Jr.  545.    See  also  Kindersley, 

24,  9  Ir.  Eq.  103.  V.  C,  in  Dady  v.  Hartridge,  1  Drew.  &  Sm. 

3.  Insufficiency  of  Part  Charged.  —  Newby  v.  241;  Barbers.  Wood,  4  Ch.  D.  885.  And  the 
Drew,  1  J.  fi  La  T.  445,  7  Ir.  Eq.  49.  same  rule  has  been  applied  to  subject  lands  so 

4.  Invalid  Directions. —  Boone's  Succession,  descended  before  specific  legacies.  Warley  v. 
9  La.  Ann.  258.  Warley,  Bailey  Eq.  (S.  Car.)  397. 

5.  Rule  of  Contribution  Excluded.  —  Bateman  10.  Fisher  v.  Fisher,  2  Keen  610;  Howse  v. 
v.  Hoichkin,  10  Bea".  426.  Chapman,  4  Ves.  Jr.  542. 

6.  Encumbered  Lands  Liable  for  the  Incum-  11.  General  Rule. —  Fisher  v.  Fisher,  2  Keen 
brances  Before  Pecuniary  Legacies.  —  Smith  v.  610;  Howse  v.  Chapman,  4  Ves.  Jr.  542; 
Smith,  (1890)  i  Ch.  365,  68  L.  J.  Ch.  333;  John-  Wood  v.  Ordish,  3  Smale  &  G.  125;  Peacock 
son  v.  Child,  4  Hare  87;  Wythe  v.  Henniker,  v.  Peacock,  11  Jut.  N.  S.  280,  13  W.  R.  516, 
2  Myl.  &  K.  644.  And  see  infra,  this  title,  Ex-  34  L.  J.  Ch.  315;  Stead  v.  Hardaker,  L.  R.  15 
oneration  of  Encumbered  Lands — Circumstances  Eq.  175;  Ryves  f.  Ryves,  L.  R.   11  Eq.  539^ 
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6.  General  Legacies  and  Devises  —  a.  In  General  —  Fifth  in  order  of  admin- 
istration, and  preceding  property  specifically  devised  or  bequeathed,  are  general 
pecuniary  legacies,1  and  general  devises;3  both  classes  of  property  stand- 
ing on  a  footing  of  equal  liability,  and  contributing  ratably  inter  se.3 

Residuary  Devises.  —  In  England  as  in  the  United  States  a  general  pecuniary 
legacy  is  applicable  before  a  specific  devise,4  but  in  England  a  residuary  devise 
is  held  to  be  specific,  while  in  the  United  States  such  a  devise  is  usually  con- 
sidered to  be  merely  general ; 5  the  result  being  that  in  the  former  country 
geiieral  pecuniary  legacies  are  applicable  before  lands  passing  under  a  residuary 
devise,6  while  in  the  latter  jurisdiction  both  species  of  property  are  liable 
ratably.7 

b.  Contribution  Between  General  Legatees.  —  Since,  upon  insuffi- 
ciency of  assets  to  pay  both  debts  and  general  legacies,  the  general  legatees 
abate  ratably  inter  se*  it  follows  that  where  a  general  legatee  has  been  called 
upon  to  pay  more  than  his  ratable  share  towards  satisfying  debts  of  the 
estate,  he  may  compel  proportionate  contribution  from  the  other  general 


Compare  Row  v.  Row,  L.  R.  7  Eq.  414.  See 
also  In  re  Rathborne,  II  Ir.  Ch.  141. 

1.  General  Legacies — England. — In  re  Stokes, 
67  L.  T.  N.  S.  223;  In  re  Butler,  (i8g4)  3  Ch. 
250;  In  re  Salt,  (1895)  2  Ch.  203;  Clifton  v. 
Burt,  1  P.  Wms.  680.  It  has  been  held  that 
general  pecuniary  legacies  as  constituting  a 
part  of  the  personal  estate  not  specifically  be- 
queathed were  applicable  before  lands  charged 
generally  with  the  payment  of  debts.  In  re 
Bate,  43  Ch.  D.  600.  This  case,  however, 
though  apparently  not  overruled,  has  not  been 
followed  in  subsequent  decisions,  and  is  gen- 
erally regarded  with  disfavor.  See  the  cases 
cited  supra,  this  note. 

Indiana.  —  Scott  v.  Morrison,  5  Ind.  551. 

Maryland.  —  Nash  v.  Smallwood,  6  Md.  394; 
Constable  v.  Camp,  87  Md.  173. 

Massachusetts.  —  Towle  1.  Swasey,  106 
Mass.  104. 

New  York.  —  Livingston  v.  Livingston,  3 
Johns.  Ch.  (N.  Y.)  148;  Rogers  v.  Rogers,  3 
Wend.  (N.  Y.)  503,  20  Am.  Dec.  716;  Taylor 
v.  Dodd,  58  N.  Y.  335. 

North  Carolina.  — Shaw  v.  McBride,  3  Jones 
Eq.  (56  N.  Car.)  173. 

Ohio.  —  Glass  v.  Dunn,  17  Ohio  St.  413. 

Pennsylvania.  —  Wilson's  Estate,  15  Phila. 
(Pa.)  528,  39  Leg.  Int.  (Pa.)  109;  Hoover  v. 
Hoover,  5  Pa.  St.  351;  Pyott's  Estate,  160  Pa. 
St.  441;  Risk's  Appeal,  no  Pa.  St.  171; 
Walker's  Estate,  3  Rawle  (Pa.)  229. 

South  Carolina.  —  McFadden  v.  Hefley,  28 
S.  Car.  317,  13  Am.  St.  Rep.  675;  Farmers. 
Spell,  11  Rich.  Eq.  (S.  Car.)  541;  Jenkins  v. 
Hanahan,  Cheves  Eq.  (S.  Car.)  129. 

Virginia.  —  Elliott  v.  Carter,  9  Gratt.  (Va.) 
54t. 

See  also  the  title  Abatement  of  Legacies, 
vol.  1,  p.  56;  and  infra,  this  title,  Rule  of 
Marshaling  Applied — In  Favor  of  Legatees  — 
Effect  of  Charge  of  Debts. 

So  personal  estate  paid  to  legatees  upon  re- 
funding bonds  being  given  is  applicable  in 
exoneration  of  land  devised.  Maxwell  v. 
Smilh,  86  Tenn.  539. 

The  New  York  Statute  makes  legacies  liable 
before  even  lands  descended.  See  supra,  this 
section,  Lands  Descended. 

Priority  Not  Observed  Where  All  Funds  Must 
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Be  Taken.  —  M'Campbell  v.  M'Campbell,  5 
Litt.  (Ky.)  95,  15  Am.  Dec.  48. 

Bequest  of  Wife  in  Lieu  of  Dower  has  priority 
over  general  legacies  which  are  mere  boun- 
ties. See  the  title  Abatement  of  Legacies, 
vol.  1,  p.  48. 

2.  General  Devises  —  Alabama.  —  Kelly  v. 
Richardson,  100  Ala.  584. 

California.  —  Matter  of  Woodworth,  31  Cal. 
595- 

Maine.  —  Morse  v.  Hayden,  82  Me.  227. 

Massachusetts.  —  Wilcox  v.  Wilcox,  13  Allen 
(Mass.)  252;  Metcalf,  J.,  in  Blaney  v.  Blaney, 
1  Cush.  (Mass.)  107;  Farnum  v.  Bascom,  122 
Mass.  282. 

New  Jersey.  —  Anderson  v.  Anderson,  31  N. 
J.  Eq.  560. 

Pennsylvania.  —  Pyott's  Estate,  160  Pa.  St. 
441;  Witman  v.  Norton,  6  Binn.  (Pa.)  395. 

South  Carolina.  —  M'Mullin  v.  Brown,  2  Hill 
Eq.  (S.  Car.)  457;  Floyd  v.  Floyd,  29  S.  Car. 
102. 

3.  General  Legacies  and  Devises  Contribute 
Ratably.  —  Colbert  v.  Daniel,  32  Ala.  314; 
Kelly  Richardson,  100  Ala.  584;  Morse  v. 
Hayden,  82  Me.  227. 

Estoppel.  —  A  creditor  who  lies  by  and  per- 
mits proceeds  of  sale  of  residuary  lands  to  be 
used  for  purposes  other  than  the  payment  of 
debts  cannot  afterwards  be  permitted  to  share 
in  the  proceeds  of  real  estate  specifically  de- 
vised.   Pyott's  Estate,  160  Pa.  St.  441. 

4.  General  Legacy  Applicable  Before  Specific 
Devise.  —  Mirehouse  v.  Scaife,  2  Mol.  &  C. 
695;  Gibbins  v.  Eyden,  L.  R.  7  Eq.  371;  Col- 
lins v.  Lewis,  L.  R.  S  Eq.  70S;  Dugdale  v. 
Dugdale,  L.  R.  14  Eq.  234;  Tomkins  v.  Colt- 
hurst,  1  Ch.  D.  626;  Farquharson  v.  Floyer, 
3  Ch.  D.  109.  See  also  Clifton  v.  Burt,  1  P. 
Wms.  680. 

5.  See  the  titles  Abatement  of  Legacies, 
vol.  1,  p.  60;  Legacies  and  Devises,  vol.  18, 
p.  720. 

6.  See  the  cases  cited  in  the  next  preceding 
note  dui  one.  And  see  the  title  Abatement 
of  Legacies,  vol.  1,  p.  60. 

7.  See  supra,  this  section,  General  Legacies 
and  Devises  —  In  General. 

8.  See  the  title  Abatement  of  Legacies,  vol. 
i.  P-  45- 
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legatees  so  that  the  burden  may  be  made  equal  among  them.1 

Common  liability  Essential.  —  A  common  liability  upon  all  the  legatees,  how- 
ever, is  essential  to  the  right  of  contribution.2  There  seems  to  be  no  right 
whereby  one  legatee  may  call  upon  another  to  account  for  and  pay  a  debt  to 
the  estate.3 

Absence  of  One  Legatee  from  Jurisdiction.  —  The  whole  of  the  personal  estate,  how- 
ever, being  equally  liable  for  the  decedent's  debts,  if  one  legatee  without  con- 
nivance with  the  creditor  has  removed  his  property  out  of  the  jurisdiction  a 
creditor  of  the  estate  may  collect  the  whole  debt  from  the  remaining  legatees, 
leaving  them  to  their  remedy  against  the  other.4 

7.  Paraphernalia. — After  lands  descended,5  lands  devised  charged  with 
debts,6  and  general  legacies,7  the  fund  next  applicable  in  the  order  of  admin- 
istration is  the  paraphernalia  of  the  decedent's  widow;  the  rule  of  marshaling 
having  placed  this  species  of  property  posterior  in  liability  to  the  other  funds 
mentioned  above,  though  anterior  to  lands  devised  without  charge  of  debts.* 

8.  Specific  Legacies  and  Devises  Not  Charged  with  Debts — a.  General 
RULE.  —  Last  in  order  of  liability  of  property  actually  owned  by  the  decedent 
are  chattels  specifically  bequeathed  and  real  estate  specifically  devised,  with- 
out being  subjected  to  a  testamentary  charge  of  debts.9 

b.  Rents  and  Profits.  —  After  the  lands  devised  have  been  sold,  if  a 
deficiency  of  assets  remains,  the  rents  and  profits  received  by  the  devisee  since 
the  testator's  death  maybe  reached  in  equity  by  the  creditors ;  the  devisee 
being  entitled  to  no  benefit  from  the  testator's  bounty  until  the  claims  of 
creditors  have  been  satisfied.10 

c.  Contribution  Between  Specific  Legatees  and  Devisees  —  (i) 
General  Rule.  —  Devisees  of  specific  real  estate  and  legatees  of  specific  chat- 


1.  Contribution  Between  General  Legatees.  — 
Young  v.  VVeldon,  I  Murph.  (5  N.  Car.)  176; 
Lanier  v.  Griffin,  11  S.  Car.  565;  Bermingham 
v.  Forsythe,  26  S.  Car.  358;  M'Campbell  v. 
M'Campbell,  5  Litt.  (Ky.)  92,  15  Am.  Dec.  48. 

In  Connecticut,  the  Court  of  Probate  pos- 
sesses no  adequate  power,  after  distribution, 
to  enforce  payment  of  a  debt  that  accrues  sub- 
sequent to  the  time  limited  for  presentation  of 
claims,  out  of  personal  estate  which  had  been 
distributed  under  order  of  court.  It  cannot 
compel  a  reconveyance  by  the  heirs,  or  a  sale 
by  the  administrator,  or  contribution  by  the 
distributees.  It  would  seem  that  the  remedy 
is  in  equity.  Davis  v.  Vansands,  45  Conn. 
600. 

2.  Necessity  of  Common  Liability.  —  Demere  v. 
Scranton,  8  Ga.  43.  See  also  Peeples  v.  Hor- 
ton,  39  Miss.  406. 

3.  One  Legatee  Cannot  Compel  Another  to  Pay 
Debts.  —  Newman  v.  Wilbourne,  I  Hill  Eq. 
(S.  Car.)  10.  See  also  Demere  v.  Scranton,  8 
Ga.  43. 

4.  One  Legatee  Out  of  Jurisdiction.  —  Young 
v.  Weldon,  1  Murph.  (5  N.  Car.)  176. 

5.  Lands  Descended  Applicable  Before  Para- 
phernalia.—  Snelson  v.  Corbet,  3  Atk.  369. 
Compare  Probert  v.  Morgan,  1  Atk.  440. 

6.  Lands  Charged  with  Debts  Applicable  Before 
Paraphernalia.  —  Boynton  v.  Boynton,  1  Bro. 
C.  C.  445,  576;  Tynt  v.  Tynt,  2  P.  Wms.  544; 
Incledon  v.  Northcote,  3  Atk.  438. 

7.  General  Legacies  Applicable  Before  Para- 
phernalia.—  Graham  v.  Londonderry,  3  Atk. 
393;  Tipping  v.  Tipping,  r  P.  Wms.  730;  Snel- 
son v.  Corbet,  3  Atk.  369. 

8.  Paraphernalia  Applicable  Before  Specific  De- 
vise Not  Charged. —  Ridout  v.  Plvmouth,  2 
Atk.  104.    See  also  Proben  v.  Morgan,  1  Atk. 
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440.  Compare  Tipping  v.  Tipping,  1  P.  Wms. 
730. 

Paraphernalia  Liable  Before  Property  of  Hus- 
band's Surety.  —  Tynt  v.  Tynt,  2  P.  Wms.  544. 

The  wife's  paraphernalia  constitute  assets 
for  the  payment  of  her  deceased  husband's 
debts.  See  the  title  Husband  and  Wife,  vol. 
15,  P-  835  et  sea. 

9.  Specific  Legacies  and  Devises  Not  Charged 
—  England.  —  Lancefield  v.  Iggulden,  L.  R. 
10  Ch.  136;  Manning  v.  Spooner,  3  Ves.  Jr.  117; 
Ibbetson  v.  Ibbetson,  13  Sim.  544;  Pitt  z>.  Ray- 
mond, cited  in  Galton  v.  Hancock,  2  Atk.  434; 
Davies  v.  Topp,  1  Bro.  C.  C.  524;  Jones  v. 
Waters,  2  Myl.  &  K.  610. 

Alabama.  —  Kelly  v.  Richardson,  100  Ala. 
584. 

California.  —  Matter  of  Woodworth,  31  Cal. 
595- 

Kentucky. — Alexander  v.  Waller,  6  Bush 
(Ky.)  330. 

Massachtisetts. — Adams  v.  Brackett,  5  Met. 
(Mass.)  280. 

New  Jersey.  —  Langstroth  v.  Golding,  41  N. 
J.  Eq.  49. 

New  York.  —  Livingston  v.  Newkirk,  3 
Johns.  Ch.  (N.  Y.)  312. 

Pennsylvania.  —  Hoover  v.  Hoover,  5  Pa. 
St.  351:  Pyott's  Estate,  160  Pa.  St.  441. 

10.  Bents  and  Profits  Liable.— King  v.  King,  3 
P.  Wms.  358;  Chaplin  v.  Chaplin,  3  P.  Wms. 
366;  Sibley  v.  Simonton,  20  Fed.  Rep.  784. 

Repairs  and  Taxes,  however,  have  been  held 
allowable  to  the  devisee.  Sibley  v.  Simonton, 
20  Fed.  Rep.  784. 

Devise  in  Lieu  of  Dower.  —  Concerning  the 
liability  of  a  devise  given  in  lieu  of  dower, 
see  the  title  Equitable  Election,  vol.  11,  p. 
"3- 
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tels  are  generally  considered  as  being  in  equal  degree  the  object  of  their  testa- 
tor's bounty,  and  conversely  the  property  given  them  is  all  equally  liable  for 
the  testator's  debts;  consequently,  when  it  becomes  necessary  to  resort  to 
assets  thus  given,  the  general  rule  is  that  the  specific  legacies  and  devises  must 
contribute  pro  rata,  the  measure  of  liability  being  the  value  of  the  respective 
properties  at  the  testator's  death.1  In  some  jurisdictions  the  subject  of  con- 
tribution between  specific  legatees  and  devisees  is  regulated  by  statute.2 

Apportionment  of  Burden.  —  Though  a  specific  legatee  or  devisee  paying  more 
than  his  ratable  share  can  recover  contribution  from  the  other  devisees  3  if  the 
whole  of  the  property  is  not  needed  for  the  payment  of  debts,  a  court  of 
equity,  to  prevent  a  multiplicity  of  suits,  will  require  the  burden  to  be  laid  upon 
the  estate  in  such  a  way  and  in  such  proportions  as  to  do  no  injury  to  the 
devisees  and  legatees,  provided  that  this  can  be  done  without  injuring  or 
unreasonably  delaying  the  creditors  of  the  estate;  so  when  all  the  parties  are 
before  the  court,  equity  will  apportion  the  burden  of  the  debts  among  the 


1.  Specific  Legacies  and  Devises  Liable  Pro 
Rata —  England.  —  Long  v.  Shori,  I  P.  Wms. 
403,  2  Vern.  756;  Tombs  v.  Roch,  2  Coll.  Ch. 
Cas.  490;  Gervis  v.  Gervis,  14  Sim.  654,  over- 
ruling Cornewall  v.  Cornewall,  12  Sim.  298; 
Young  v.  Hassard,  1  J.  &  La  T.  472;  Jackson  v. 
Hamilton,  3  J.  &  La  T.  711;  Fielding  v.  Pres- 
ton, i  De  G.  &  J.  438;  Silk  v.  Pryme,  2  Coll. 
Ch.Cas.  509,  note;  Headley  v.  Readhead,  Coop. 
/.  Eld.  50;  Gibbins  v.  Eyden,  L.  R.  7  Eq.  371; 
Ibbetson  v.  Ibbetson,  13  Sim.  544;  Eddels  v. 
Johnson,  4  Jur.  N.  S.  255;  Raikes  v.  Boulton, 
29  Beav.  41;  In  re  Bawden,  (1894)  1  Ch.  693; 
In  re  Bate,  43  Ch.  D.  600,  59  L.  J.  Ch.  277. 
See  also  In  re  Saunders-Davies,  34  Ch.  D.  482. 

Alabama.  —  Maybury  v.  Grady,  67  Ala.  147; 
Harland  v.  Person,  93  Ala.  273;  Kelly  v.  Rich- 
ardson, 100  Ala.  584. 

California.  —  Matter  of  Moulton,  48  Cal.  191. 

Kentucky.  —  Chambers  v.  Davis,  15  B.  Mon. 
(Ky.)  522;  Alexander  v.  Waller,  6  Bush  (Ky.) 
330;  Rubel  v.  Bushnell,  91  Ky.  251;  Boyd  v. 
Boyd,  (Ky.  1888)  9  S.  W.  Rep.  842;  H.  Herman 
Sawmill  Co.  v.  Bailey,  (Ky.  1900)  58  S.  W. 
Rep.  449.  But  see  contra,  M'Campbell  v. 
M'Campbell,  5  Lift.  (Ky.)  99,  15  Am.  Dec.  48. 

Maine.  —  Morse  v.  Hayden,  82  Me.  227. 

Maryland.  —  Chase  v.  Lockerman,  n  Gill  & 
J.  (Md.)  185,  35  Am.  Dec.  277;  Dugan  v.  Hol- 
lins,  11  Md.  41. 

Massac  htisetts.  —  Dean  v.  Dean,  3  Mass.  258; 
Hays  v.  Jackson,  6  Mass.  152;  Farnum  v. 
Bascom,  122  Mass.  282;  Tomlinson  v.  Bury, 
145  Mass.  346,  1  Am.  St.  Rep  464. 

Missouri.  —  Brant  v.  Brant,  40  Mo.  266. 

New  Jersey.  —  Thomas  v.  Thomas,  17  N.  J. 
Eq.  356;  Martin  v.  Cullen,  30  N.  J.  Eq.  426; 
Langstroth  v.  Golding,  41  N.  J.  Eq.  49.  But 
see  Shreve  v.  Shreve,  10  N.  J.  Eq.  391. 

Neiu  York.  —  Rockwell  v.  Geery,  6  Thomp. 
&  C.  (N.  Y.)  689,  4  Hun(N.  Y.)6o6;  Schermer- 
horn  a.  Barhydt,  9  Paige  (N.  Y.)  29;  Bradford, 
Surr.,  in  Skidmore  v.  Romaine,  2  Bradf.  (N. 
Y.)  122;  Coffin  v.  Leech,  (Supm.  Ct.  Spec.  T.) 
12  Misc.  (N.  Y.)  593.  But  see  contra,  Rogers 
v.  Rogers,  1  Paige  (N.  Y.)  igo. 

Ohio.  —  Glass  v.  Dunn,  17  Ohio  St.  413. 

Pennsylvania.  —  Rhoads's  Estate,  3  Rawle 
(Pa.)  420;  Shillito  v.  Shillito,  160  Pa.  St.  167; 
Cryder's  Appeal,  11  Pa.  St.  72;  Hallowell's 
Estate,  23  Pa.  St.  223;  Armstrong's  Appeal, 
63  Pa.  St.  312;  Pittman's  Estate,  182  Pa.  St. 


355.  See  also  Guier  v.  Kelly,  2  Binn.  (Pa.) 
294. 

Rhode  Island.  —  Gould  v.  Winthrop,  5  R.  I. 
319;  McAdams  v.  Honey,  20  R.  1.  351. 

Deficiency  of  Assets  a  Prerequisite.  —  Before 
coniribution  between  the  legatees  can  be  en- 
forced, it  must  appear  that  there  are  no  other 
sufficient  assets  except  the  property  specifically 
bequeathed.    Peeples  v.  Horton,  39  Miss.  406. 

Debts  Contracted  for  Benefit  of  Realty.  —  The 
fact  that  certain  of  the  debls  were  contracted 
for  the  benefit  of  realty  does  not  affect  the 
rule.    Farnum  v.  Bascom,  122  Mass.  282. 

But  liabilities  created  afier  the  testator's 
death,  as  costs  and  expenses  in  selling  real 
estate,  commissions  of  an  accountant,  and  ex- 
penses of  auditing,  having  been  incurred  in 
respecl  to  the  land,  are  properly  chargeable 
thereon,  and  not  upon  the  personalty.  Risk's 
Appeal,  110  Pa.  St.  171. 

One  Who  Is  Both  a  Specific  Legatee  and  a  Specific 
Devisee  may  compel  contribution  pro  rata  from 
other  specific  legatees  if  his  legacy  or  devise 
is  taken  to  pay  debts.  Maybury  v.  Grady,  67 
Ala.  147. 

A  Posthumous  Child,  under  the  Arew  York 
statutes,  occupies  the  position  of  a  devisee,  and 
not  of  an  heir,  so  the  share  of  his  ancestor's 
estate  received  by  him  under  the  statutory 
provisions  relating  to  posthumous  children  is 
liable  only  ratably  with  the  shares  of  devisees 
who  take  under  the  will.  Rockwell  v.  Geery, 
4  Hun  (N.  Y).  606. 

2.  Contribution  Regulated  by  Statute  —  Massa- 
chusetts.—  Gen.  Stat.,  c.  92,  29,  34;  Far- 
num v.  Bascom,  122  Mass.  282;  Brigden  v. 
Cheever,  10  Mass.  450.  See  also  Hays  v. 
Jackson,  6  Mass.  149;  Blaney  v.  Blaney,  I 
Cush.  (Mass.)  107;  Dean  v.  Dean,  3  Mass.  258. 

Michigan. — Comp.  Laws,  £§4353-4357;  How. 
Stat.,  §§  5816-5820;  Atwood  v.  Frost,  51  Mich. 
360,  59  Mich.  409.  See  also  Proctor  v.  Robin- 
son, 35  Mich.  2S4;  Eberstein  v.  Camp,  37 
Mich.  176. 

And  see  the  various  local  codes  and  statutes. 

3.  Reimbursement  for  Overpayment.  —  Bieder- 
man  v.  Seymour,  3  Beav.  36S;  Chase  v.  Lock- 
erman, 11  Gill  &  J.  (Md.)  1S5,  35  Am.  Dec.  277; 
Rhoads's  Estate,  3  Rawle  (Pa.)  420;  Cook  v. 
Cook,  92  Ind.  398;  McAdam  Honey,  20  R. 
1.  351.  And  see  generally  the  cases  cited  in 
the  two  next  preceding  notes. 
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legatees  and  devisees  ratably  to  their  respective  interests.1 

Before  Lands  Were  Made  Liable  to  Debts  by  Simple  Contract.  —  At  common  law,  where 
specific  legacies  had  been  applied  to  the  claims  of  simple  contract  creditors, 
the  legatees  had  no  right  of  contribution  as  against  the  devisees,  the  personal 
estate  alone  being  responsible  for  the  payment  of  debts  of  that  description.* 

Residuary  Devise  —  Whether  Generator  Specific.  —  The  question  whether  a  devise 
of  realty  included  in  a  residuary  gift  is  specific  or  merely  general  is  obviously 
of  considerable  importance  in  determining  the  liability  of  the  residuary  devisee 
as  to  contribution.  If  such  a  devise  is  considered  merely  general,  it  will  be 
taken  for  debts  before  land  specifically  devised;3  whereas,  if  it  is  held  to  be 
specific  its  liability  in  this  respect  is  obviously  limited  to  ratable  contribution 
with  other  specific  devises  and  specific  legacies.  In  England  it  has  been  held 
that  such  a  devise  is  specific,  all  devises  of  land  being  considered  equally 
specific;  while  generally  in  the  United  States  a  gift  of  this  character  occupies 
no  superior  position  to  that  of  a  merely  general  devise.4 

The  Law  Makes  No  Distinction  Between  Specific  Devises  in  regard  to  their  liability  to 
contribute;  they  are  equally  liable,  and  one  cannot  be  construed  to  be  more 
specific  than  another,  so  as  to  relieve  it  from  this  obligation.5 

Tenants  in  Common  of  Devised  Lands.  —  Where  tenants  in  common  of  devised 
lands  have  partitioned  it  by  agreement,  and  the  part  allotted  to  one  of  them 
has  been  sold  to  pay  debts,  the  one  whose  land  has  been  so  taken  is  entitled 
to  contribution  from  the  others.6 

Contribution  Toward  Payment  of  Taxes.  —  Where  the  whole  tax  covering  several 
parcels  of  land  devised  to  different  persons  is  paid  by  the  holder  of  one  parcel, 
in  order  to  prevent  a  sale  of  his  tract,  he  is  entitled  to  recover  from  the  hold- 
ers of  the  other  parcels  the  proportions  which  equitabhy  should  be  paid  on 
account  of  those  parcels.7 

Specific  and  Demonstrative  Legatees.  —  In  so  far  as  the  fund  upon  which  they  are 
charged  is  sufficient  for  their  payment,  demonstrative  legatees  stand  upon  a 
footing  of  equality  with  specific  legatees;  consequently  a  demonstrative 
legatee,  the  fund  for  the  payment  of  whose  legacy  has  been  taken  for  the 
payment  of  debts,  may  to  that  extent  compel  ratable  contribution  from  specific 
legatees  whose  gifts  have  been  so  applied.8 

Reimbursement  of  Devisee  from  After -acquired  Personalty.  —  When  the  personalty  has 
been  exhausted,  and  lands  devised  have  been  sold  to  pay  the  testator's  debts, 
personalty  subsequently  coming  into  the  executor's  hands  shall  go  to  the 
devisees  whose  lands  have  been  so  taken.9 

Advancements  made  by  a  testator  during  his  lifetime  constitute  no  part  of  his 
estate,  and  are  not  to  be  taken  into  consideration  in  computing  the  sums  which 
the  devisees  are  severally  liable  to  contribute.10 

Devisee  Evicted  by  Title  Paramount.  —  Where  one  of  several  devisees  who  by  the 
terms  of  the  will  are  to  share  equally,  loses  his  estate  by  reason  of  failure  of 
title,  he  can  compel  his  codevisees  to  contribute  proportionably  to  make  good 


1.  Pro  Rata  Apportionment  in  First  Instance.  — 
Lewis  v.  Overby,  31  Gratt.  (Va.)  601. 

2.  At  Common  Law.  —  Long  v.  Short,  1  P. 
Wms.  403;  Dugan  v.  Hollins,  11  Md.  41;  Chase 
v.  Lockerman,  n  Gill  &  J.  (Md.)  185,  35  Am. 
Dec.  277;  Millei  v.  Harwell,  3  Murph.  (7  N. 
Car.)  195. 

3.  See  supra,  this  section,  General  Legacies 
and  Devises. 

4.  See  the  titles  Legacies  and  Devises,  vol. 
18,  p.  720;  Abatement  of  Legacies,  vol.  1, 
p.  60. 

5.  Equal  Liability  Between  Specific  Devisees.  — 
Floyd  v.  Floyd,  29  S.  Car.  102.  See  also  Pitt- 
man's  Estate,  182  Pa.  St.  355. 
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6.  Between  Tenants  in  Common.  —  Rhoads's 
Estate,  3  Rawle  (Pa.)  420.  See  also  Cook  v. 
Cook,  92  Ind.  398. 

7.  Contribution  to  Pay  Taxes.  —  McAdam  v. 
Honey,  20  R.  I.  351. 

8.  Contribution  Between  Specific  and  Demonstra- 
tive Legatees.  —  Dugan  v.  Hollins,  n  Md.  41. 
See  also  Richardson  j\  Hall,  124  Mass.  235; 
Glass  v.  Dunn,  17  Ohio  St.  413.  And  see  gener- 
ally title  Abatement  of  Legacies,  vol.  1,  p.  56. 

9.  Subsequently-acquired  Personalty  Goes  to 
Reimburse  Devisee.  —  Graham  v.  Dickinson,  3 
Barb.  Ch.  (N.  Y.)  169. 

10.  Advancements  Not  Considered  in  Contribu- 
tion.—  Gaw  v.  Huffman,  12  Gratt.  (Va.)  628. 
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his  loss.1  In  Kentucky  it  is  provided  by  statute  that  where  any  real  or  per- 
sonal estate  shall  be  devised  to  any  one  of  the  heirs-at-lavv  of  the  testator,  and 
the  title  to  the  same,  or  any  part  thereof,  shall  prove  invalid,  such  devisee 
shall  have  contribution  from  the  others,  unless  it  shall  appear  from  the  will 
that  such  was  not  the  testator's  intention.2 

(2)  Minority  Rule —  Specific  Legacies  First  Liable.  —  In  a  number  of  cases, 
however,  it  has  been  held,  apparently  upon  the  theory  of  the  prior  liability  of 
personal  as  compared  with  real  estate,  that  where  the  will  contains  no  direc- 
tion to  the  contrary,  personal  property  specifically  bequeathed  is  applicable 
before  lands  specifically  devised.3 

(3)  Effect  of  Devise  to  Heir.  —  At  common  law  a  devise  to  the  heir  of  the 
testator,  the  same  estate  being  given  as  the  heir  would  take  by  inheritance, 
is  not  effectual  to  break  descent  or  to  constitute  the  lieir  a  devisee;  but  the 
heir  is  held  to  take  by  descent,  not  by  purchase,  and  consequently  the  land 
so  coming  to  him  is  liable  for  debts  before  lands  devised  to  strangers.4  But 
it  has  been  held  that  if  the  effect  of  the  devise  and  the  intent  of  the  testator 
is  to  benefit  the  heir  by  placing  him  on  a  footing  of  equality  with  the  devisees 
in  respect  to  liability  for  debts,  and  thus  giving  him  the  right  of  contribution, 
whereas  otherwise  he  would  have  to  bear  the  burden  alone,  he  may  be  con- 
sidered as  taking  a  different  interest  from  that  which  would  descend  to  him, 
and  therefore  as  taking  by  purchase  and  not  by  descent;  and  even  though  in 
such  a  case  the  creditors  may  proceed  first  against  his  property,  he  has  the 
right  of  contribution  against  the  other  devisees,  the  intention  of  the  testator 
being  deemed  a  controlling  element.5 


1.  Contribution  for  Loss  by  Title  Paramount.  — 

Coapland  v.  Lake,  9  Tex.  Civ.  App.  39.  See 
also  Lewis  v.  Lewis,  13  Pa.  St.  79,  53  Am. 
Dec.  443;  Armstrong  v.  Walker,  150  Pa.  St. 

58S. 

Between  Devisee  and  Heir.  —  Where  a  testator 
devises  to  one  person  land  which  he  is  bound 
to  convey  to  another,  the  devisee  who  loses 
his  devise  through  the  recovery  of  land  by 
such  purchaser  cannot  compel  the  heirs  to 
make  it  good  out  of  property  that  did  not  pass 
under  the  will.    Hunters.  Mills,  29  S.  Car.  72. 

2.  Statutory  Rule  in  Kentucky.  —  Polley  v. 
Polley,  82  Ky.  64;  Pusey  v.  Wathen,  90  Ky. 
473;  Jones  v.  Bigstaff,  95  Ky.  395,  44  Am.  St. 
Rep.  245;  M'Clanahan  v.  Kennedy,  I  J.  J 
Marsh.  (Ky.)  332. 

The  right  passes  to  the  devisee's  heir,  but 
not  to  his  grantee,  Jones  v.  Bigstaff,  95  Ky. 
395,  44  Am.  St.  Rep.  245,  unless  the  testaior 
by  his  will  guaranteed  indemnity  to  such  dev- 
isees as  might  lose  their  gifts  by  title  para- 
mount, and  pledged  his  estate  as  security 
therefor,  M'Clanahan  v.  Kennedy,  1  J.  J. 
Marsh.  (Ky.)  332. 

The  Measure  of  Damages  recoverable  by  the 
devisee  is  the  value  of  the  land  when  the  de- 
vise took  effect;  and  where  the  devisee  is  com- 
pelled to  pay  rent  for  his  occupancy,  to  the 
successful  claimant  of  title,  his  right  to  con- 
tribution will  include  interest  on  the  value  of 
the  land  at  and  from  the  death  of  the  testator; 
and  if  he  is  compelled  to  pay  rent  for  the  testa- 
tor's occupancy  as  well,  the  sum  so  paid 
should  be  added  to  make  up  his  aggregate 
claim  for  contribution.  M'Clanahan  v.  Ken- 
nedy, 1  J.  J.  Marsh.  (Ky.)  332. 

3.  Specific  Legacies  Held  Liable  Before  Specific 
Devises  — Kentucky. —  M'Campbell  v.  M'Camp- 
bell,  5  Litt.  (Ky.)  99,  15  Am.  Dec.  48. 


New  York.  —  Rogers  v.  Rogers,  1  Paige  (N. 

Y.)  190. 

North  Carolina.  — Shaw  v.  McBride,  3  Jones 
Eq.  (56  N.  Car.)  173;  Miller  v.  Harwell,  3 
Murph.  (7  N.  Car.)  194. 

South  Carolina.  —  Warley  v.  Warley,  Bailey 
Eq.  (S.  Car.)  397;  Hull  v.  Hull,  3  Rich.  Eq.  (S. 
Car.)  65;  Farmer  v.  Spell,  n  Rich.  Eq.  (S.  Car.) 
541;  McFadden  v.  Hefley,  28  S.  Car.  317,  13 
Am.  St.  Rep.  675;  Lanier  v.  Griffin,  11  S.  Car. 
565. 

Virginia.  — Elliott  v.  Carter,  9  Gratt.  (Va.) 
541;  Edmunds  v.  Scott,  78  Va.  720.  See  also 
Magruder  v.  Carroll,  4  Md.  335;  Bell,  J.,  in 
Hoover  v.  Hoover,  5  Pa.  St.  351;  Pyott's 
Estate,  160  Pa.  St.  441;  Shreve  v.  Shreve,  10 
N.  J.  Eq.  385. 

But  in  these  states  specific  legacies  con- 
tribute ratably  inter  se.  Snow  v.  Callum,  1 
Desaus.  (S.  Car.)  542;  as  also  do  specific  de- 
vises, Floyd  v.  Floyd,  29  S.  Car.  102;  Lewis 
v.  Overby,  31  Gratt.  (Va.)  601. 

4.  Devise  to  Heir  Inoperative  to  Break  Descent. 
—  Chaplin  v.  Leroux,  5  M.  &  S.  14;  Bieder- 
man  v.  Seymour,  3  Beav.  368;  Ellis  v.  Page, 
7  Cush.  (Mass.)  161;  Parsons  v.  Winslow,  6 
Mass.  178;  Whitney  v.  Whitney,  14  Mass.  90. 

5.  Intention  of  Testator  a  Circumstance  Suffi- 
cient to  Change  Rule.  —  Biederman  v.  Seymour, 
3  Beav.  368;  Ruffin,  J.,  in  Robards  v.  Wortham, 
2  Dev.  Eq  (17  N.  Car.)  173.  22  Am.  Dec.  738. 
See  also  Alexander  v.  Waller,  6  Bush  (Ky.) 
330.  Compare  Mitchell  v.  Mitchell,  21  Md. 
244. 

English  Statute.  —  Under  3  and  4  Wm.  IV., 

c.  106,  i$  3,  however,  an  heir  to  whom  his  ances- 
tor devises  land  takes  as  devisee  for  all  pur- 
poses. Strickland  v.  Strickland,  10  Sim.  374. 
See  further  the  titles  Legacies  and  Devises, 
vol.  18,  p.  740;  Succession. 
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(4)  Effect  of  Insolvency  of  a  Legatee  or  Devisee.  —  Where  contribution 
among  specific  legatees  and  devisees  has  been  directed  by  the  court,  a  defi- 
ciency caused  by  the  insolvency  of  one  legatee  or  devisee  must  be  supplied  by 
further  contribution  by  the  others.1 

(5)  Effect  of  Release  by  Creditor.  —  The  equality  of  burden  between  devisees 
cannot  be  disturbed  by  the  wilful  act  of  the  creditor,  so  if  he  releases  the  land 
of  one  of  several  devisees  from  liability  for  its  proportion  of  the  debt,  he  cannot 
proceed  against  the  other  devisees  for  the  proportion  so  released ;  they  are 
discharged  pro  tanto,  and  the  creditor  must  bear  the  loss.8 

(6)  Effect  of  Payment  of  Outlawed  Debt.  —  Where  the  right  to  resort  to  a 
particular  devise  for  the  payment  of  a  debt  has  been  barred  by  the  statute 
of  limitations,  a  co-devisee  who  subsequently  pays  off  the  debt  cannot  recover 
contribution  from  the  devisee  whose  land  has  been  so  released.3 

9.  Real  or  Personal  Property  Appointed  under  a  General  Power  of  Appoint- 
ment.—  After  the  various  kinds  of  property  mentioned  in  the  foregoing 
classification  have  been  exhausted  in  the  payment  of  debts,  real  or  personal 
property  appointed  by  the  testator  under  a  general  power  of  appointment, 
becomes  applicable  to  the  demands  of  creditors.4 

V.  Exoneration  of  Encumbered  Lands —  1.  General  Rule.  —  Where  lands 
of  a  decedent  descend  or  are  devised  subject  to  a  mortgage,  or  other  specific 
incumbrance,  created  by  the  decedent  for  an  obligation  of  his  own  contract- 
ing, or  assumed  by  him  as  his  proper  debt,  his  personal  estate,  since  it  con- 
stitutes the  natural  fund  for  the  payment  of  all  his  debts,  and  has  been 
increased  by  the  consideration  for  which  the  incumbrance  was  given,  is 
primarily  liable  at  common  law  for  the  discharge  of  the  lien;  consequently, 
as  a  general  rule,  the  heir  or  devisee  of  such  encumbered  lands  is  entitled  to 
have  the  property  exonerated  by  the  discharge  of  the  lien  out  of  the  personal 
estate.5    This  right  was  limited  to  the  heir  {licercs  natus,  as  distinguished  from 

1.  Contribution  in  Case  of  Insolvency. —  Conolly  That  such  propeuy  is  assetsfor  the  payment 
v.  Farrell,  10  Beav.  142.  See  also  Schermer-  of  debts,  see  the  title  Executors  and  Admin- 
horn  v.  Barhydt,  9  Paige  (N.  Y.)  29.  And  see  istrators,  vol.  11,  p.  850,  and  generally 
sup/a,  ihis  thle,  Common-taw  and  Statutory  Lia-  the  title  Powers.  But  see  Com.  v.  Duffield, 
bility  of  Heirs,  Devisees,  and  Legatees —  Liability  12  Pa.  St.  277;  Wales  v.  Bovvdish,  61  Vt.  23. 
of  Heirs  and  Devisees  —  Liability  of  Purchasers  In  New  York,  the  rule  that  property  ap- 
from  Heirs  or  Devisees.  pointed  under  a  general  power  of  appointment 

Where,  of  six  devisees,  two  were  insolvent,  is  assets  for  the  payment  of  the  deceased  ap- 

and  the  burden  of  paying  the  testator's  debt  pointor's  debts,  has  been  abrogated  by  statute, 

fell  upon  the  other  four,  and  the  devises  were  Cutting  v.  Cutting,  86  N.  Y.  522,  reversing  20 

of  unequal  value,  and  one  of  the  devisees  re-  Hun  (N.  Y.)  360;  Crooke  v.  Kings  County,  97 

ceived  from  the  testator  a  tract  of  land  the  N.  Y.  421. 

value  of  which  he  was  to  distribute  equally  Legacies  Payable  Out  of  Property  Subject  to 

among  all,  it  was  held  that  each  of  the  four  Power  of  Appointment. —  For  a  case  where  lega- 

devisees  should  be  allowed  one-sixth  the  value  cies  were  held  payable  out  of  such  property, 

of  the  extra  devise,  as  a  debt  against  the  estate,  see  Hawthorn  v.  Shedden,  3  Smale  &  G.  293. 

and  that  each  should  contribute/™  rata  in  the  5.  Exoneration  of  Encumbered  Lands  by  Per- 

sum  he  had  received  to  pay  it.    Boyd  v.  Boyd,  sonal  Estate — England.  —  Lutkins  v.  Leigh, 

(Ky.  1888)  9  S.  W.  Rep.  842.  Cas.  t.  Talb.  53;  Robinson  v.  Gee,  1  Ves.  251; 

2.  Release  of  One  Devise  Discharges  Others  Pro  Noel  v.  Henley,  7  Price  241;  Cope  v.  Cope,  2 
Tanto.  —  Gibson  v.  McCormick,  10  Gill  &  J.  Salk.  449;  Waring  v.  Ward,  5  Ves.  Jr.  670; 
(Md.)  65.  Broome  v.  Monck,  10  Ves.  Jr.  597;  Whittaker 

3.  Claim  Barred  by  Statute.  —  Screven  v.  Joy-  v.  Whittaker,  4  Bro.  C.  C.  31;  Philips  v.  Phil- 
ner,  1  Hill  Eq.  (S.  Car.)  252,  26  Am.  Dec.  199.  ips,  2  Bro.  C.  C.  273;  Bartholomew  v.  May, 
In  this  case  the  claim  of  a  vendor  of  the  testa-  1  Atk.  487;  Hill  v.  London,  1  Atk.  618;  Wythe 
tor  was  made  by  decree  alien  upon  the  land  v.  Henniker,  2  Myl.  &  K.  635;  Halves  v. 
devised  ;  one  of  the  devisees  sold  his  share,  and  Warner,  2  Vern.  477;  Hancox  v.  Abbey,  11 
the  lien  upon  the  land  sold  became  barred  by  Ves.  Jr.  179;  Johnson  v.  Milksopp,  2  Vern. 
the  statute  of  limitations,  after  which  the  112;  Winchelsea  v.  Norcliffe,  1  Vern.  435; 
other  devisee  paid  the  debt.  It  was  held  that  Stephenson  v.  Heathcote,  I  Eden  38;  Balsh  v. 
the  devisee  who  had  paid  could  not  enforce  Hyham,  2  P.  Wms.  453;  Turner  v.  Crane,  1 
contribution  from  the  devisee  who  had  sold.  Vern.  170;    Forrester   v.  Leigh,   Ambl.  171; 

4.  Property  Appointed  under  a  Power,  Last  Lia-  Bickham  v.  Cruttwell,  3  Myl.  &  C.  763;  King 
ble.  —  Fleming  v.  Buchanan,  3  De  G.  M.  &  G.  v.  King,  3  P,  Wms.  358;  Soame's  Case,  cited 
976.    See  2  Jarman  on  Wills,  p.  569.  in  O'Neal  v.  Mead,  1  P.  Wms.  694;  Anony- 
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hceres  f actus  or  devisee),1  but  the  lat< 
the  devisee  has  equal  rights  with  the 
exonerate  his  land.2 

mous,  Ch.  Cas.  (pt.  ii.)4;  Newhouse  v.  Smith,  2 
Smale  &  G.  344;  Galton  v.  Hancock,  2  Atk. 
424,  430;  Davies  v.  Topp,  1  Bro.  C.  C.  524; 
Bromhall  v.  Wilbraham,  Cas.  t.  Talb.  274; 
Lanoy  v.  Athol,  2  Alk.  444;  Howell  v.  Price, 
Prec.  Ch.  423,  477,  1  P.  Wms.  291;  Meynell  v. 
Howard,  Prec.  Ch.  61.  Compare  Coventry  v. 
Coventry,  1  Stra.  596;  and  see  infra  this  sec- 
tion, Statutory  Provisions. 

Canada.  —  Lapp  v.  Lapp,  16  Grant  Ch.  (U. 
C.)  159.  See  also  Scott  v.  Supple,  13  Can.  L. 
T.  201,  23  Ont.  393. 

California.  —  Matter  of  Woodworth,  31  Cal. 
595;  Phinney's  Estate,  Myr.  Prob.  (Cal.)  239; 
Matter  of  Heydenfeldt,  106  Cal.  434. 

Connecticut.  —  Turner  v.  Laird,  68  Cpnn.  198. 

Georgia.  —  M'Lellan  v.  Marine,  etc.,  Ins. 
Bank,  Dudley  (Ga.)  127. 

Illinois. — Sutherland  v.   Harrison,  86  111. 

3°3. 

Indiana.  —  See  Newcomer  v.  Wallace,  30 
Ind.  216. 

Maryland.  —  Gibson  v.  McCormick,  10  Gill 
&  J.  (Md  )  65;  Goodburn  v.  Stevens,  1  Md. 
Ch.  420;  see  also  Mitchell  v.  Mitchell,  3  Md. 
Ch.  71. 

Massachusetts. — Hewes  v.  Dehon,  3  Gray 
(Mass.)  205;  Plimpton  v.  Fuller,  ri  Allen 
(Mass.)  139;  Towle  v.  Swasey,  106  Mass.  100; 
Richardson  v.  Hall,  124  Mass.  228;  Morse  v. 
Bassett,  132  Mass.  506;  Robinsons.  Simmons, 
156  Mass.  123;  Brown  v.  Baron,  162  Mass.  56, 
44  Am.  St.  Rep.  331.  See  also  Bradford  v. 
Forbes,  9  Allen  (Mass.)  365. 

Michigan. — Clark  v.  Davis,  32  Mich.  154. 
See  also  Byrne  v.  Hume,  84  Mich.  185. 

New  Jersey.  —  Whitehead  v.  Gibbons,  10  N. 
J.  Eq.  230;  Keene  v.  Munn,  16  N.  J.  Eq.  398; 
McLenahan  v.  McLenahan,  18  N.  J.  Eq.  101; 
Crowell  v.  St.  Barnabas  Hospital,  27  N.  J.  Eq. 
650;  Slack  v.  Emery,  30  N.  J.  Eq.  458;  Camp- 
bell v.  Campbell,  30  N.  J.  Eq.  415;  Higbie  v. 
Morris,  53  N.  J.  Eq.  173;  Dougherty  v.  Con- 
nolly, (N.  J.  iqoi)  48  Atl.  Rep.  777;  Langstroth 
v.  Goldin?,  41  N.  J.  Eq.  49. 

New  York.  —  Cumberland  v.  Codrington,  3 
Johns.  Ch.  (M.  Y.)  229,  8  Am.  Dec.  492;  Liv- 
ingston v.  Newkirk,  3  Johns.  Ch.  (N.  Y.)  312; 
Lamport  v.  Beeman,  34  Barb.  (N.  Y.)  239; 
Wright  v.  Holbrook,  32  N.  Y.  587;  Cogswell 
v.  Cogswell,  2  Edw.  (N.  Y.)  231;  Rogers  v. 
Rogers,  1  Paige  (N.  Y.)  188;  Heermans  v. 
Robertson,  64  NT.  Y.  332.  But  see  infra,  this 
section,  Statutory  Provisions. 

Ohio.  — See  Thompson  v.  Thompson,  4  Ohio 
St.  333- 

Pennsylvania,  —  Lennig's  Estate,  52  Pa.  St. 
135;  Merkel's  Estate,  131  Pa.  St.  584;  Hoff's 
Appeal,  24  Pa.  St.  200;  Tubb's  Estate,  161 
Pa.  St.  252;  Riegelman's  Estate,  174  Pa.  St. 
476;  Mansell's  Estate,  1  Pars.  Eq.  Cas.  (Pa.) 
367;  In  re  Keyzey,  9  S.  &  R.  (Pa.)  71;  Weaver's 
Estate,  2  Dauphin  Co.  Rep.  (Pa.)  84;  Burton's 
Estale,  15  Pa.  Co.  Ct.  367;  Kirk's  Estate,  13 
Phila.  (Pa.)  276,  36  Leg.  Int.  (Pa.)  436;  Fish's 
Estate,  16  Phila.  (Pa.)  373,  41  Leg.  Int.  (Pa.) 
263;  Stuard's  Estate,  17  Phila.  (Pa.)  498,  42 
Leg.  Int.  (Pa.)  445;  Ruston  v.  Ruston,  2  Dall. 


r  cases  disregard  this  distinction,  and 
heir  to  require  the  personal  estate  to 

(Pa.)  243,  1  Am.  Dec.  283;  Leibert's  Appeal, 
119  Pa.  St.  525. 

Rhode  Island.  —  Gould  v.  Winthrop,  5  R.  I. 
319;  Wood  v.  Hammond,  16  R.  I.  98.  See 
also  Dean  v.  Rounds,  18  R.  I.  436. 

Tennessee.  —  O'Conner  v.  O'Conner,  88 
Tenn.  76. 

Texas.  —  Minter  v.  Burnett,  90  Tex.  245. 
Vermont.  —  See  Clapp  v.  Beardsley,  I  Aik. 
(Vt.)  168. 

Virginia.  —  Dandridge  v.  Minge,  4  Rand. 
(Va.)  397;  Elliott  v.  Carter,  9  Gratl.  (Va.)  541; 
Pleasants  v.  Flood,  89  Va.  104. 

See  also  the  title  Executors  and  Adminis- 
trators, vol.  11,  p.  1062  et  seq.;  and  in  fra,  this 
subdivision,  lands  Descended ;  lands  Devised. 

Where  by  Its  Charter  the  Stock  of  a  Navigation 
Company  Was  Made  Eeal  Estate,  and  a  subscriber 
died  leaving  part  of  his  subscription  unpaid, 
it  was  held  thai  the  stock  descended  to  the 
heir  as  real  estate,  and  that  the  subscription 
unpaid  by  the  decedent  created  a  specific 
lien  which  was  payable  out  of  the  general 
personal  estate.  Robards  v.  Wortham,  2  Dev. 
Eq.  (17  N.  Car.)  173,  22  Am.  Dec.  738. 

Custom  of  London.  —  It  seems  that  a  mort- 
gage is  payable  out  of  the  personalty  in  pref- 
erence to  the  customary  or  orphanage  part  by 
the  custom  of  London,  since  the  custom  of 
London  cannot  take  place  until  the  debts  are 
paid.  Ball  v.  Ball,  cited  in  Rider  v.  Wager, 
2  P.  Wms.  335.  See  the  title  Usages  and 
Customs. 

Rule  Not  Changed  in  Favor  of  Alien.  —  It  has 

been  held  that  the  court  cannot  interfere  with 
this  rule  for  the  purpose  of  shifting  the  burden 
from  the  personal  to  the  real  estate  in  order 
to  benefit  alien  next  of  kin  who  may  partici- 
pate in  the  disttibution  cf  the  personal  estate, 
but  are  barred  from  sharing  in  the  land. 
Thompson  v.  Tappen,  5  Johns.  Ch.  (N.  Y.)  518. 
See  also  M 'Learn  v.  Wallace,  10  Pet.  (U.  S.) 
625. 

A  Conveyance  by  the  Testator  to  the  Devisee 

after  the  making  of  the  will,  the  incumbrance 
having  been  charged  upon  property  other  than 
the  land  devised,  has  been  held  ineffectual  to 
deprive  the  devisee  of  his  right  to  require  pay- 
ment of  the  incumbrance  from  the  personal 
estate.  Bradford  v.  Forbes,  9  Allen  (Mass.)  365. 

A  Specific  and  a  Residuary  Devise  Encumbered 
by  Different  Mortgages. —  In  Morris  v.  Higbie, 
(N.  J.  1893)  27  All.  Rep,  438,  it  was  held  that 
the  personally  should  be  applied  first  to  the 
payment  of  the  unsecureddebis,  then  to  specific 
legacies,  and  then  to  the  payment  of  mortgages 
on  land  specifically  devised,  in  preference  to 
the  discharge  of  a  mortgage  on  the  land  de- 
vised by  the  residuary  clause. 

Laches.  —  An  heir  may  by  reason  of  his 
laches  lose  the  right  of  exoneration.  Leibeu's 
Appeal,  119  Pa.  St.  525. 

1.  Right  to  Exoneration  Accorded  Only  to  Heir 
by  Early  Cases.  —  Cornish  v.  Mew,  Ch.  Cas. 
(pt.  i.)  271.  See  also  Lutkins  v.  Leigh,  Cas.  t. 
Talb.  53;  Galton  v.  Hancock,  2  Aik  436. 

2.  Heir  and  Devisee  Now  Held  to  Have  Equal 
Rights  to  Exoneration.  —  Pockley  v.  Pockley,  1 
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Life-tenant  and  Remainderman.  —  Both  the  life-tenant  1  and  the  remainderman  a 
under  a  devise  are  entitled  to  require  that  the  incumbrance  upon  the  land  be 
discharged  out  of  the  personal  estate. 

Mortgage  for  Debt  of  Third  Person.  —  Land  mortgaged  by  a  testator  as  security 
for  the  debt  of  a  third  person  may  be  exonerated  by  the  application  of  col- 
lateral securities  given  by  such  third  person  to  the  executors.3 

Vendor's  Lien.  — ■  Where  the  price  of  land  purchased  by  a  decedent  remains 
unpaid  at  the  time  of  his  death,  it  is  payable  primarily  out  of  the  personal 
estate  in  relief  of  the  heir  or  devisee,  though  the  vendor  has  a  lien  on  the  land  ; 
the  debt  being  the  direct  personal  obligation  of  the  decedent.  The  rule  of 
exoneration  applies  as  well  to  liens  of  this  character  as  to  mortgages  or  other 
specific  incumbrances.* 

Liability  of  Personalty  for  Erection  of  Buildings.  — -  The  heir  is  entitled  to  have  the 
aid  of  the  personal  estate  to  pay  for  the  erection  of  buildings  for  which  the 
intestate  had  contracted  in  his  lifetime,5  and  a  specific  legatee  of  leasehold 
has  been  held  entitled  to  the  same  relief.0 

Judgment  Not  a  Specific  Lien.  —  A  judgment,  however,  though  payable  primarily 
out  of  the  personal  assets,  is  not  a  specific  lien  within  the  rule  of  exoneration, 
but  is  a  general  lien  binding  all  the  decedent's  land  within  the  jurisdiction.7 

Ground  Rent  a  "  Real "  incumbrance.  — A  ground  rent  is  a  "  real"  incumbrance, 
the  land  being  primarily  liable  therefor  and  the  tenant's  covenants  merely  a 
collateral  security;  so  the  personal  assets  are  to  be  called  in  aid  of  the  land 
affected  by  this  incumbrance,  only  when  the  land  is  inadequate.9 


Vern.  36;  Galton  v.  Hancock,  2  Atk  424,  438; 
Howell  v.  Price,  Prec.  Ch.  477;  Lutkins  v. 
Leigh,  Cas.  t.  Talb.  53.  And  see  the  cases 
cited  in  the  next  preceding  note  but  one. 

1.  Life-tenant  Entitled  to  Exoneration.  —  Cogs- 
well v.  Cogswell,  2  Edw.  (N.  Y.)  231;  Dougherty 
7'.  Connolly,  (N.  J.  1901)  48  Atl.  Rep.  777; 
Hoff's  Appeal,  24  Pa.  St.  200. 

2.  Remainderman  Entitled  to  Exoneration.  — 
Dougherty  v.  Connolly,  (N.  J.  1901)  48  Atl. 
Rep.  777. 

3.  Devisee  of  Land  Mortgaged  for  Third  Person's 
Debt  Entitled  to  Exoneration.  —  Fishers.  Fisher. 

1  Bradf.  (N.  Y.)  335.  See  also  Boihamley  v. 
Sherson,  L.  R.  20  Eq.  304;  Knight  v.  Davis,  1 
Myl.  &  K.  358. 

4.  Purchase  Money  of  Lands  Payable  Out  of 
Personalty  —  England.  —  Greenhill  v.  Green- 
hill,  Prec.  Ch.  320;  Milner  v.  Mills,  Mosely 
123;  Langford  v.  Pitt,  2  P.  Wms.  629;  Wythe 
v.  Henniker,  2  Myl.  &  K.  635.  See  also 
Broome  v.  Monck,  10  Ves.  Jr.  597;  Whittaker 
v.  Whittaker,  4  Bro.  C.  C.  31;  Hudson  v. 
Cook,  L.  R.  13  Eq.  417.  Compare  Savage  v. 
Carroll,  I  Ball  &  B.  265. 

Illinois. — Sutherland  v.  Harrison,  86  111. 
363- 

New  York. — Livingston  v.  Newkirk,  3 
Johns  Ch.  (N.  Y.)  312;  Cogswell  v.  Cogswell, 

2  Edw.  Ch.  (N.  Y.)23i;  Johnson  v.  Corbett,  11 
Paige  (N.  Y.)  265;  Lamport  v.  Beeman,  34 
Barb.  (N.  Y.)  239;  Wright  v.  Holbrook,  32  N. 
Y.  587;  Taylor  v.  Taylor,  3  Bradf.  (N.  Y.)  54. 

Pennsylvania.  —  Com.  v.  Sheely,  13  S.  &  R. 
348;  Riegelman's  Estate,  174  Pa.  St.  476. 
South  Carolina.  —  Halyburton  v.  Kershaw, 

3  Desaus.  (S.  Car.)  105;  Brown  v.  James,  3 
Strobh.  Eq.  (S.  Car.)  24. 

See  also  ihe  titles  Conversion  and  Recon- 
version, vol.  7,  p.  463;  Vendors'  Liens. 

Vendor's  Lien  on  Homestead. —  Under  the 
Texas  statute  an  administrator  has  no  right, 


without  an  order  of  court,  to  apply  the  general 
assets  of  the  estate  to  the  discharge  of  a  debt 
secured  by  the  vendor's  lien  upon  ihe  home- 
stead set  apart  to  the  family  of  the  deceased. 
Mullins  v.  Yarborough,  44  Tex.  14. 

Defect  in  Title. —  If  the  devisee  is  not  in  a 
condition  to  enforce  the  completion  of  the  pur- 
chase, because  of  a  defect  of  title,  he  cannot 
waive  defects  and  throw  the  liability  on  the 
personalty.    Broome  v,  Monck,  10  Ves.  Jr.  597. 

Dissolution  of  Contract.  —  But  it  has  been  held 
that  if  the  other  party  dissolves  the  contract, 
the  purchase  money  in  the  hands  of  the  ex- 
ecutor must  be  laid  out  in  other  realty  for  the 
same  purposes  for  which  that  in  the  will  was 
devised.  Whittaker  v.  Whittaker,  4  Bro.  C. 
C  31. 

Inconsistent  Claims.  —  An  unpaid  vendor  who 
elects  to  bring  ejectment  after  the  vendee's 
death  cannot  thereafter  make  any  claim  on 
ihe  decedent's  personal  estate;  he  is  precluded 
by  the  rule  that  one  cannot  maintain  two 
inconsistent  actions  or  claims  for  the  same 
right.  In  re  Polsgrove,  5  Pa.  St.  500.  See  also 
Harker  v.  Whitaker,  5  Watts  (Pa.)  476. 

5.  Erection  of  Buildings  at  Expense  of  Person- 
alty.—  Cooper  v.  Jarman,  L.  R.  3  Eq.  98; 
Taylor  v.  Taylor,  3  Bradf.  (N.  Y.)  54;  Pringle 
v.  M'Pherson,  cited  in  Halyburton  v.  Kershaw, 
3  Desaus.  (S.  Car.)  105. 

6.  Marshall  v.  Holloway,  5  Sim.  196.  See 
also  Simmons  v.  Bolland,  3  Meriv.  547. 

7.  Lien  of  Judgment.  —  Rogers  v.  Rogers,  1 
Paige  (N.  Y.)  188.  See  also  Edmeston  v.  Lyde, 
1  Paige  (N.  Y.)  637,  19  Am.  Dec.  454;  Morris 
v.  Mowatt,  2  Paige  (N.  Y.)  5S6,  22  Am.  Dec. 
661;  Haley  v.  Williams,  I  Leigh  (Va.)  140,  19 
Am.  Dec.  743. 

8.  Ground  Rent  a  "  Real "  Incumbrance.  — 
Torr's  Estate,  2  Rawle  (Pa.)  250.  See  also 
Quain's  Appeal,  22  Pa.  St.  510;  Dickinson  v. 
Calahan,  19  Pa.  St.  227. 
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Covenant  Unnecessary.  —  Since  every  mortgage  implies  a  loan,  and  a  loan  gives 
rise  to  a  debt,  it  is  obviously  unnecessary  that  the  mortgage  constituting  the 
incumbrance  should  be  accompanied  by  covenants  to  repay  the  money.  The 
loan  constituting  a  debt  of  the  decedent  is  payable  out  of  the  personal  estate 
without  more.1 

Incumbrancer  Unaffected  by  Condition  of  Personal  Estate.  —  The  incumbrancer,  how- 
ever, has  no  concern  with  the  right  of  the  heir  or  devisee  to  obtain  exonera- 
tion out  of  the  personal  estate.  He  may  obtain  payment  from  that  fund  if  he 
so  elects,  but  he  is  in  no  way  bound  to  do  so;  he  may  rely  wholly  upon  the 
land  for  the  satisfaction  of  his  debt,  and  in  so  doing  will  in  general  forfeit 
none  of  his  rights.2  Likewise  the  mortgagee  on  foreclosure  against  the  heir  or 
devisee  is  not  bound  to  intermeddle  with  the  personal  estate  or  to  go  into  an 
account  of  the  assets.3 

Husband  and  Wife  Joining  in  a  Mortgage.  —  Where  a  wife  joined  with  her  deceased 
husband  in  a  mortgage  of  the  lands  of  both,  or  mortgaged  her  land  for  his 
debt,  she  is  entitled  to  have  the  property  exonerated  by  the  application  of 
the  husband's  personal  estate  to  the  mortgage  debt,  the  reason  being  that  the 
mortgage  is  a  debt  of  the  husband,  for  which  his  estate  is  primarily,  and 
the  wife's  estate  secondarily,  liable.4  In  respect  to  this  right  the  wife  occu- 
pies the  same  position  as  an  heir.5  And  the  wife's  heir  can  have  the  same 
relief.6 

Where  the  Wife  Has  a  Separate  Estate  by  virtue  of  a  marriage  settlement,  and  the 
husband's  estate  was  subject  to  an  incumbrance  for  the  discharge  of  which 
the  wife  has  advanced  money,  the  question  is  whether  this  was  a  gift  or  a  loan 
from  the  wife;  if  a  loan,  she  is  entitled  to  stand  in  the  place  of  the  mortgagee, 
as  if  she  were  a  stranger.7 


1.  Right  of  Exoneration  Not  Dependent  upon 

Covenant.  —  Howell  v.  Price,  Prec.  Ch.  423, 
477,  1  P.  Wms.  291;  Balsh  v.  Hyham,  2  P. 
Wms.  453;  Cope  v.  Cope,  2  Salk.  449;  Win- 
chelsea  v.  Norcliffe,  1  Vern.  436;  Turner  v. 
Crane,  1  Vern.  170;  King  v.  King,  3  P.  Wms. 
358;  Meynell  v.  Howard,  Prec.  Ch.  61;  Len- 
nig's  Estate,  52  Pa.  St.  135.  But  see  Eyre  v. 
Hastings,  2  Ch.  Rep.  273,  and  compare  Ed- 
wards v.  Freeman,  2  P.  Wms.  435. 

Hence  a  decree  of  Lord  Harcourt  in  the  case 
of  the  mortgage  of  a  ship,  where  the  ship  was 
taken  at  sea,  and  there  was  no  covenant  for 
payment  of  the  money;  and  though  the  ship 
could  not  properly  be  said  to  be  in  the  nature 
of  a  pawn  or  depositum,  since  Ihe  mortgagor 
had  sailed  with  the  same  to  sea,  nevertheless 
the  executors  of  the  mortgagor  were  decreed 
to  pay  the  money  for  which  the  ship  was 
mortgaged.  Bacon's  Abr.,  tit.  Mortgage, 
E.  1. 

2.  Rights  of  Incumbrancer,  —  Hewes  v.  Dehon, 
3  Gray  (Mass.)  205;  Church  v.  Savage,  7  Cush. 
(Mass.)  440;  Jefferson  College  v.  Dickson, 
Freem.  (Miss.)  474;  Duval  v.  McLoskey,  I  Ala. 
708.  See  also  Roosevelt  v.  Carpenter,  28 
Barb.  (N,  Y.)  426;  Rice  v.  Harbeson,  2  Thomp. 
&  C.  (N.  Y.)  4,  affirmed  63  N.  Y.  493.  And 
see  supra,  this  title,  Order  of  Liability  of 
Assets  —  Personal  Estate  —  Rights  of  Secured 
Creditors. 

3.  Duncome  v.  Hansiey,  3  P.  Wms.  333, 
note  a;  Patton  v.  Page,  4  Hen.  &  M.  (Va.)  44g; 
Jefferson  College  v.  Dickson,  Freem.  (Miss.) 
474.  See  also  Bradshaw  v.  Outram,  13  Ves. 
Jr.  234. 

4.  Mortgage  of  Wife's  Property  for  Husband's 
Debt.  —  Astley  v.  Tankerville,  3  Bro.  C.  C. 
545;  Grey  v.  Kentish,  1  Atk.  2S0;  Kinnoul  v. 
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Money,  3  Swanst.  217,  note;  Clinton  v. 
Hooper,  3  Bro.  C.  C.  201;  Jones  v.  Guardians 
of  Poor,  3  Swanst.  203;  Tate  v.  Austin,  2 
Vern.  689;  Parteriche  v.  Powlet,  2  Atk.  383. 
See  also  Lewis  v.  Nangle,  Ambl.  150;  Robinson 
v.  Gee,  1  Ves.  251;  Grey  v.  Kentish,  I  Atk. 
280;  Pawlet  v.  Delaval,  2  Ves.  663;  Innes  v. 
Jackson,  16  Ves.  Jr.  356;  Ruscombe  v.  Hare, 
6  Dow.  1;  Grave  v.  Bunch,  83  Ind.  4;  Hardy 
v.  Miller,  89  Ind.  440;  Purviance  v.  Emley, 
126  Ind.  419.  See  also  infra,  this  section, 
Dower  Lands. 

Loan  for  Benefit  of  Both  Husband  and  Wife.  — 
But  if  money  is  borrowed  on  the  w  ife's  estate, 
partly  to  pay  her  debts  and  partly  foi  the 
husband's  use,  he  shall  not  indemnify  her 
estate  against  any  part  of  it.  And  if  at  the  lime 
of  mortgage  a  settlement  is  made,  the  husband 
is  not  answerable  to  ihe  wife's  estate.  Lewis 
v.  Nangle,  Ambl.  150.  See,  however,  Kinnoul 
v.  Money,  3  Swanst.  217,  note,  where  Lord 
Camden  says  of  Lewis  v.  Nangle  that  it  is 
so  particular  a  case  that  it  cannot  serve  as  a 
precedent. 

Waiver  of  Right.  —  Where,  as  between  the  wife 
and  the  executor,  the  wife  has  disclaimed  her 
right,  and  the  personal  estate  has  been  de- 
pleted by  the  payment  of  legacies,  she  cannot 
afterwards  demand  exoneration.  Clinton  v. 
Hooper,  3  Bro.  C.  C.  201. 

5.  Right  of  Wife  Same  as  Right  of  Heir. —  Clin- 
ton v.  Hooper,  3  Bro.  C.  C.  201. 

6.  Heir  of  Wife. —  Huntington's  Case,  cited 
in  Tate  v.  Austin,  1  P.  Wms.  265.  See  also 
Innes  v.  Jackson,  16  Ves.  Jr.  356.  But  see 
Rayson  v.  Sacheverel,  1  Vern.  41,  where  the 
mortgage  had  been  forfeited. 

7.  Wife  Having  Separate  Estate.  —  Parteriche 
v.  Powlet,  2  Atk.  383. 
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Alienation  by  Heir.  —  If  an  heir  has  lands  descended  to  him  encumbered  with 
a  mortgage,  and  he,  before  any  application  made  by  him  to  have  aid  of  the 
personal  estate,  disposes  of  them,  he  cannot  afterwards  come  upon  the  per- 
sonal estate;  for  the  equity  of  the  heir  is,  that  the  lands  may  descend  clear  to 
the  family.1 

Purchaser  from  Devisee.  —  A  purchaser  from  the  devisee  of  the  equity  of 
redemption  does  not  acquire  the  right  which  existed  in  the  devisee  to  have 
the  mortgage  discharged  from  the  personal  estate  of  the  testator.2 

Covenants  as  to  Settlements  of  Lands  have  been  considered  as  not  coming  within 
the  rule  of  exoneration;  the  debt  being  primarily  payable  not  out  of  the  per- 
sonal estate,  but  out  of  the  land.3 

Conflict  of  Laws.  —  Real  estate  in  Scotland  encumbered  by  a  heritable  bond, 
on  the  death  of  its  owner  must  bear  its  own  burden,  and  the  heir  is  not 
entitled  to  exoneration  out  of  the  ancestor's  personal  estate  situated  in 
England*  or  in  the  United  States;6  the  law  of  Scotland  governing  the  case. 
There  appears  to  be  no  authority  whereby  a  personal  representative  of  a  dece- 
dent is  obliged  or  even  authorized  or  empowered  to  redeem  encumbered  estates 
in  foreign  jurisdictions.6 

2.  Dower  Lands.  —  When  a  mortgage  upon  land  has  been  executed  by  the 
husband  before  marriage,  or  by  him  with  the  joinder  of  his  wife  after  marriage, 
the  right  of  dower  is  subject  to  such  mortgage;  but  as  against  all  persons 
except  the  mortgagee  and  those  claiming  under  him,  the  widow  is  entitled  to 
dower.7  To  protect  the  right  of  dower,  the  rule  of  exoneration,  either  as  an 
equitable  principle  or  as  a  statutory  provision,  may  be  invoked  by  the  widow. 
Thus,  where  the  wife  joined  with  the  husband  in  a  mortgage  of  his  land,  she 
is  entitled  after  his  death  to  require  his  personal  representative  to  use  in  dis- 
charging the  mortgage  all  other  assets  of  the  estate,  real  as  well  as  personal, 
not  necessary  for  the  payment  of  debts  preferred  by  statute,  so  that  her  dower 
interest  may  be  last  taken  under  the  incumbrance.8    Under  this  rule  the  per- 


Where  a  Wife  Pledged  Stock  as  collateral 
security  for  a  mortgage  on  her  lands,  and 
died,  her  heirs  were  held  entitled  as  against 
the  surviving  husband  to  have  the  stock 
applied  to  satisfy  the  mortgage  debt  before 
resorting  to  the  land.  Bacon  v.  Devinney,  55 
N.  J.  Eq.  455. 

1.  Alienation  by  Heir,  a  Bar  to  Right  of  Exon- 
eration. —  Haven  v.  Foster,  9  Pick.  (Mass.)  112; 
Bacon's  Abr.,  tit.  Mortgage,  E.  I. 

2  Purchaser  Does  Not  Acquire  Right  of  Exon- 
eration.—  Keene  v.  Munn,  16  N.  J.  Eq.  398; 
Krueger  v.  Ferry,  41  N.  J.  Eq.  432. 

3.  Rule  of  Exoneration  Not  Extended  to  Pro- 
visions in  Settlements.  —  Lanoy  v.  Athol,  2  Atk. 
444;  Ex  p,  Digby,  Jac.  235;  Edwards  v.  Free- 
man, 2  P.  Wins.  435.  See  also  Alen  v.  Hogan, 
LI.  &  G.  t.  Sugd.  231.  And  see  the  title  Exec- 
utors and  Administrators,  vol.  11,  p.  1065. 

Similar  Exception  as  to  Jointure.  —  The  same 
result  has  been  reached  in  respect  to  a  cove- 
nant to  make  a  jointure.  Coventry  v.  Coven- 
try, 2  P.  Wms.  222. 

4.  Scotch  Heritable  Bond  —  Conflict  of  Law.  — 
Drummond  v.  Drummond,  6  Bro.  P.  C.  (Toml. 
ed.)  601.  See  also  Brodie  v.  Barry,  2  Ves.  & 
B.  130.  Compare  Balfour  v.  Scott,  6  Bro.  P.  C. 
(Toml.  ed.)  550,  cited  in  Story,  Conflict  of  Laws, 
§487. 

5.  Alexander  v.  Waller,  6  Bush  (Ky.)  330. 
See  also  Rice  v.  Harbeson,  2  Thomp.  &  C.  (N. 
Y.)  4,  affirmed  63  N.  Y.  493;  and  see  generally 
the  titles  Private  International  Law;  Suc- 


cession. 
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6.  Personal  Representative  May  Not  Exonerate 
Foreign  Realty. —  Haven  v.  Foster,  9  Pick. 
(Mass.)  112.  See  also  Varner  v.  Bevil,  17  Ala. 
286. 

Proceeds  of  Fund  Brought  into  Jurisdiction.  — 

The  rule  of  exoneration,  however,  has  been 
held  applicable  where  the  personal  estate  con- 
sisted of  the  proceeds  of  the  sale  of  cattle  which 
were  in  another  jurisdiction  at  the  decedent's 
death,  but  afterwards  were  sold,  the  money 
having  been  brought  within  the  jurisdiction. 
Minter  v.  Burnett,  90  Tex.  245. 

7.  See  the  title  Dower,  vol.  10,  p.  164  et  seq. 

8.  Dower  Exonerated  from  Incumbrances. — State 
v.  Mason,  21  Ind.  171;  Perry  v.  Borton,  25 
Ind,  274;  Hunsucker  v.  Smith,  49  Ind.  114; 
Medsker  v.  Parker,  70  Ind.  509;  Sparrow  v. 
Kelso,  92  Ind.  514;  Purviance  v.  Emley,  126 
Ind.  419;  Shobe  v.  Brinson,  148  Ind.  285. 
Compare  Haggerty  v.  Byrne,  75  Ind.  499. 

Insolvency  of  Husband.  —  Where  a  wife  joined 
with  her  husband  in  a  mortgage  to  secure  his 
debt,  and  afterwards  the  husband  became 
bankrupt,  it  was  held  that  her  dower  right  in 
one-thiid  of  (he  property  having  become  vested 
by  the  assignment  in  bankruptcy,  she  was  en- 
titled upon  foreclosure  of  the  mortgage  10 
have  the  other  two-thirds  first  sold.  Leary  v. 
Shaffei,  79  Ind.  567.  See  also  Grave  v.  Bunch, 
83  Ind.  4;  Hardy  v.  Miller,  89  Ind.  440;  Pur- 
viance v.  Emley,  126  Ind.  419. 

Upon  the  death  of  the  husband,  insolvent, 
his  widow  can  require  his  administrators  to 
apply  the  personal  estate  to  a  moitgage  given 
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sonal  estate,  the  remaining  two-thirds  of  the  realty,  and  the  reversion  in  the 
third  subject  to  her  dower,  are  all  to  be  applied  to  the  payment  of  a  mortgage  1 
or  of  purchase  money  due  in  respect  to  land  purchased  by  the  husband,2  before 
her  share  shall  be  taken. 

And  a  Subsequent  Incumbrancer  Cannot  Marshal  the  Assets  SO  as  to  defeat  the  widow's 
right  of  dower.3 

If  the  Mortgage  Is  Paid  Out  of  the  land,  or  out  of  the  widow's  own  funds,  she  is 
enti.tled  upon  equitable  principles  to  obtain  reimbursement  out  of  the  other 
assets  of  the  estate  in  so  far  as  her  dower  right  has  been  diminished.4 

3.  Order  of  Application  of  Assets  —  a.  Lands  Descended.  —  Where  an 
estate  descends  to  the  heir  at  law  subject  to  a  mortgage  or  other  specific  lien 
created  by  the  ancestor  himself  or  assumed  by  him  as  his  own  obligation,  the 
heir  is  entitled  to  have  such  property  exonerated  out  of  those  funds  which  in 
the  established  order  of  administration  are  anterior  to  his  estate,  viz.,  first, 
the  general  or  residuary  personal  estate,5  provided  that  no  harm  be  thereby 
worked  to  legatees  or  creditors;6  second,  real  estate  or  personal  property 
expressly  devised  or  bequeathed  for  the  payment  of  debts.7 

On  Exhaustion  of  Assets  of  Anterior  Liability  in  the  order  of  administration,  a 
specific  lien  on  a  portion  of  lands  descended  will  be  satisfied  primarily  out  of 
the  tract  upon  which  it  rests.8 

b.  Lands  Devised.  —  In  the  absence  of  testamentary  directions  to  the 
contrary,  the  devisee  of  lands  encumbered  by  mortgage  or  other  specific  lien 
created  by  the  testator  himself  or  assumed  by  him  as  his  proper  debt  is  entitled 
to  have  his  property  exonerated  out  of  the  several  funds  of  the  decedent's 
estate,  in  the  following  order:  first,  the  general  or  residuary  personal  estate,9 


before  the  marriage,  so  as  to  subject  the  land 
lo  the  claim  of  dower,  discharged  from  the  in- 
cumbrance. Wilson  v.  McConnell,  9  Rich.  Eq. 
(S.  Car.)  500. 

1.  Smith  v.  Gilmer,  64  N.  Car.  546;  Shobe 
v.  Brinson,  148  Ind.  285;  Bovven  v.  Lingle, 
tig  Ind.  560. 

2.  Caroon  v.  Cooper,  63  N.  Car.  386;  Bowen 
v.  Lingle,  119  Ind.  560.  See  also  Creecy  v. 
Pearce,  69  N.  Car.  67;  Moore  v.  Dunn,  92  N. 
Car.  63. 

8.  Marshaling  Not  Applisd  to  Defeat  Dower.  — 

Where  a  wife  joined  with  her  husband  in  a 
mortgage  of  part  of  his  land,  the  whole  of 
which  was  subject  to  a  vendor's  lien,  and 
upon  the  death  of  the  husband  dower  was 
assigned  to  the  widow  out  of  the  tract  not 
mortgaged,  it  was  held  that  the  mortgagee 
could  not  compel  the  unpaid  vendor  to  seek 
satisfaction  out  of  the  part  not  subject  to 
the  mortgage  so  as  to  deprive  the  widow  of 
her  dower.  Bowen  v.  Lingle,  119  Ind.  560.  See 
also  Jefferson  v.  Edrington,  53  Ark.  545. 
Compare  Phillips  v.  Keels,  2  Ohio  Cir.  Dec.  568, 
4  Ohio  Cir.  Ct.  316. 

4.  Widow's  Right  of  Reimbursement.  —  See 
infra,  this  title,  Rule  of  Marshaling  Applied  — 
In  Favor  of  Widow —  In  Respect  to  Dover. 

5.  General  Personal  Estate  First  Liable  to  Ex- 
onerate Lands  Descended. — -See  supra,  this  sec- 
tion, General  Rule. 

6.  See  infra,  this  section,  Circumstances 
Affecting  General  Rule — Insufficicncv  of Personal 
Estate  to  Pay  Debts  and  Legacies, 

7.  Property  Expressly  Appropriated  to  Pay  Debts 
Secondarily  Liable  —  England.  —  Smith  v.  Hop- 
ton,  1  Ch.  Kep.  155;  Hill  v.  London,  1  Atk. 
618;  Chester  v.  Powell,  7  Jur.  389. 

North  Carolina.  —  Robards  v.  Wortham,  2 
Dev.  Eq.  (17  N.  Car.)  173,  22  Am.  Dec.  738. 


South  Carolina.  —  Ford  v.  Gaithur,  2  Rich. 
Eq.  (S.  Car.)  270. 

8.  Exhaustion  of  Assets  of  Prior  Liability.  — 
Spencer  v.  Pearce,  10  Gill  &  J.  (Aid.)  294; 
Brown  v.  James,  3  Strobh.  Eq.  (S.  Car.)  24. 
See  also  Com.  ».  Sheely,  13  S.  &  R.  (Pa.)  348. 

Payment  of  Mortgage  by  Decedent's  Widow  — 
A  widow  believing  herself  10  be  the  sole  devisee 
under  her  husband's  will,  whereas  the  husband 
was  declared  to  have  died  intestate,  discharged 
the  land  from  a  mortgage  for  the  payment  of 
which  the  husband  had  been  liable.  It  was 
held  that  as  against  the  heirs  she  might  have 
the  mortgage  lien  reinstated  and  the  land  sold. 
Coudert  v.  Coudert,  43  N.  J.  Eq.  407.  See 
also  Kocher  v.  Kocher,  56  N.  J.  Eq.  545. 

9.  Exoneration  of  Devised  Lands  —  General 
Personalty  First  Liable.  —  Bartholomew  v.  May, 

1  Atk.  487;  King  v.  King,  3  P.  Wms.  358; 
Lomax  v.  Lomax,  12  Beav.  285;  Philips  v. 
Philips,  2  Bro.  C.  C.  273;  Newhouse  v.  Smith, 

2  Smale  &  G.  344;  Plimpton  v.  Fuller,  ri  Allen 
(Mass.)  139;  Hewes  1:  Dehon,  3  Gray  (Mass.) 
205;  Scott  v.  Supple,  13  Can.  L.  T.  201,  23 
Ont.  393.  See  also  Bamfield  v.  Wyndham, 
Prec.  Ch.  101.  And  see  the  cases  cited  supra, 
this  section.  General  Rule. 

A  mortgagor  by  will  appointed  his  mort- 
gaged lands  to  be  sold  for  the  payment  of  the 
mortgage  money,  then  devised  part  of  the  same 
lands,  and  gave  his  personalty  to  his  executor 
for  the  payment  of  debts.  It  was  held  that  the 
personalty  must  be  applied  to  the  mortgage  for 
the  benefit  of  the  devisee.  Johnson  v.  Milk- 
sopp,  2  Vern.  112. 

Rents  Accrued  on  devised  lands  subsequent  to 
the  testator's  death  belong  to  the  devisee,  and 
are  not  liable  to  be  taken  in  discharge  of  the 
mortgage  debt  in  exoneration  of  the  person- 
alty. Matter  of  Woodwotth,  31  Cal.  595. 
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provided  that  such  a  course  would  not  operate  to  defeat  the  claims  of  legatees 
or  creditors;  1  second,  real  estate  or  personal  property  specifically  appropriated 
and  set  aside  by  the  will  as  a  fund  for  the  payment  of  debts;  2  third,  lands 
descended  to  the  heir; 3  and  fourth,  lands  devised  subject  to  a  charge  of 
debts.4 

Where  All  Lands  Devised  Are  Subject  to  a  Charge  of  Debts.  —  Where  all  other  property 
is  exhausted  except  specific  devises,  and  all  the  lands  so  devised,  including 
those  mortgaged,  are  subject  to  a  general  charge  of  debts,  all  the  devisees 
will  contribute  ratably  toward  discharging  the  mortgage,  the  devisee  of  the 
mortgaged  estate  bearing  his  proportionate  share,5  it  being  considered  that 
the  right  to  contribution  is  given  by  the  will.6 

Dower  Interest  Does  Not  Contribute.  —  An  exception  to  this  rule,  however,  has  been 


1.  See  infra,  this  section.  Circumstances 
Affecting  General  Rule  —  Insufficiency  of  Per- 
sonal Estate  to  Pay  Debts  and  Legacies. 

2.  Property  Appropriated  by  Will  to  Pay  Debts 
Secondarily  Liable.  —  Tweedale  v.  Coventry,  I 
Bro.  C.  C.  240;  Powis  v.  Corbet,  3  Atk.  556; 
Serle  v.  St.  Eloy,  2  P.  Wms.  386  (where  the 
devise  was  made  sutjectto  the  incumbrance); 
Phillips  v.  Parry,  22  Beav.  279.  See  also  San- 
ford  v.  Raikes,  1  Meriv.  646;  Lomax  v.  Lomax, 
12  Beav.  285;  Davies  v.  Topp,  1  Bro.  C.  C. 
524;  Milnes  v.  Slater,  8  Ves.  Jr.  295.  Compare 
Waterhouse  v.  Clout,  41  L.  J.  Ch.  223. 

Devisee  Receiving  Personal  Estate,  —  A  devisee 
of  land  mortgaged  by  a  testator.having  received 
likewise  the  latter's  personal  estate,  is  not 
entitled  to  have  the  benefit  of  a  trust  fund 
created  for  the  payment  of  debts,  to  discharge 
the  mortgage;  and  ihe  personal  estate  he  takes 
shall  be  likewise  subject  to  the  payment  of 
debts,  despite  the  trust.  Lovel  v.  Lancaster, 
2  Vern.  183. 

3.  Lands  Descended  Third  in  Order.  —  Galton 
v.  Hancock,  2  Atk.  424,  430;  Davies  v.  Topp, 
1  Bro.  C.  C.  524;  Barnewell  v.  Cawdor,  3 
Madd.  453.  See  also  Lomax  v.  Lomax,  12 
Beav.  285;  King  v.  King,  3  P.  Wms.  358; 
Ilchester  v.  Carnarvon,  1  Beav.  209;  Kirk's 
Estate,  13  Phila.  (Pa.)  276,  36  Leg.  Int.  (Pa.) 
436.  Compare  Irvin  v.  Ironmonger,  2  Russ. 
&  M.  531. 

This  rule  is  unaffected  by  the  fact  that  the 
testator  has  subjected  all  his  realty  and  per- 
sonalty to  a  general  charge  of  debts  and  lega- 
cies. Davies  v.  Topp,  1  Bro.  C.  C.  524;  Barne- 
well v.  Cawdor,  3  Madd.  453.  See  also  Wat- 
son v.  Brickwood,  g  Ves.  Jr.  447;  Waterhouse 
r.  Clout,  41  L.  J.  Ch.  223. 

Purchaser  from  Heir.  —  The  rule  is  operative 
against  a  purchaser  from  the  heir.  Water- 
house  v.  Clout,  41  L.  J.  Ch.  223. 

Encumbered  Land  Included  in  Devise  to  Pay 
Debts.  —  But  the  devisee  of  mortgaged  land  is 
not  entitled  to  exoneration  out  of  lands  de- 
scended, when  his  devise  is  g:ven  for  the  pur- 
pose of  paying  debts  or  is  made  subject  to  a 
term  for  the  same  purpose,  since  in  such  case 
a  particular  fund  is  created  which  is  applicable 
before  lands  descended.  Powis  v.  Corbet,  3 
Atk.  556;  Davies  v.  Topp,  1  Bro.  C.  C.  524; 
Milnes  v.  Slater,  8  Ves.  Jr.  295. 

And  under  these  circumstances  the  devisee 
cannot  have  contribution  from  another  devisee 
whose  lands  are  not  charged,  whether  the  lai- 
ter's  devise  be  particular  or  residuary.  Emuss 


v.  Smith,  2  De  G.  &  Sm.  722;  Galton  v.  Han- 
cock, 2  Atk.  438. 

Statute  of  Limitations.  — •  Where  a  devisee 
seeks  to  have  real  estate  descended  applied  to 
the  payment  of  mortgages  on  his  devise,  he  is 
not  obliged  to  bring  his  suit  until  the  personal 
estate  of  the  testator  has  been  fully  adminis- 
tered, since  until  this  is  done  it  cannot  be 
ascertained  whether  it  will  be  necessary  for 
him  to  resort  to  the  real  assets  at  all;  conse- 
quently where  he  brings  his  suit  within  the 
statutory  period,  after  the  administration  of 
the  personal  estate  is  concluded,  he  is  not 
barred  by  the  statute  of  limitations,  though 
more  than  twenty  years  have  elapsed  since 
the  testator's  death  and  since  the  title  of  the 
heir  accrued.  Newhouse  v.  Smith,  2  Smale 
&  G.  344.  See  also  Butts  v.  Genung,  5  Paige 
(N.  Y.)  254.  And  see  generally  the  title  Lim- 
itations of  Actions,  ante,  p.  136. 

4.  Lands  Charged  with  Debts.  —  Bartholomew 
v.  May,  1  Atk.  487,  West  Ch.  255;  Middleion 
v.  Middleton,  15  Beav.  450;  Irvin  v.  Iron- 
monger, 2  Russ.  &  M.  531;  Anderson  v.  An- 
derson, 31  N.  J.  Eq.  560. 

The  Rents  and  Profits  accruing  and  received 
by  the  devisee  since  the  testator's  death  have 
been  held  applicable  next  after  the  land 
charged.    King  v.  King,  3  P.  Wms.  358. 

General  Legacies  and  Devises.  —  Under  the 
California  statute,  both  real  and  personal 
estate,  though  generally  devised  or  bequeathed, 
are  assets  for  the  payment  of  all  debts,  and 
stand  upon  a  footing  of  equality  in  this  respect, 
even  though  the  debts  be  secured  by  specific 
lien  on  the  land.  So  where  the  lands  generally 
devised  are  subject  to  mortgages,  the  mort- 
gage debt  is  payable  out  of  the  personalty 
generally  bequeathed  and  the  land,/r<?  rata, 
when  these  funds  are  reached  in  the  course  of 
administration.  Matter  of  Woodworth,  31  Cal. 
595- 

5.  Ratable  Contribution  Where  All  Devises  Are 
Charged.  —  Bartholomew  v.  May,  1  Atk.  487; 
Carter  v.  Barnadiston,  1  P.  Wms.  505;  Middle- 
ton  v.  Middleton,  15  Beav.  450;  Harper  v. 
Munday  7  De  G.  M.  &  G.  369;  Staigg  v.  At- 
kinson, 144  Mass.  564. 

Residuary  Devise  First  Applicable.  —  Where 
the  apparent  intention  of  the  testator  was  that 
the  specific  devisee  should  take  free  from  in- 
cumbrances, a  residuary  devise  will  be  applied 
first  though  both  devises  are  charged.  An- 
derson v.  Anderson,  31  N.  J.  Eq.  560. 

6.  Carter  v.  Barnadiston,  1  P.  Wms.  505. 
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recognized  in  respect  to  dower.1 

Where  the  Will  Fails,  and  the  parcels  devised  thus  come  into  the  hands  of  one 
person,  the  right  of  contribution  obviously  is  at  an  end.2 

In  the  Absence  of  a  Testamentary  Charge,  a  devisee  of  encumbered  lands  cannot  call 
for  contribution  from  specific  devisees  of  other  parcels  not  subject  to  the  lien 
that  binds  his  devise ;  but  in  so  far  as  there  is  a  deficiency  of  other  assets  anterior 
in  liability,  he  must  take  cum  o/iere.3 

Incumbrance  on  Several  Parcels  Devised.  —  Where  lands  bound  by  a  common 
incumbrance  pass  to  different  devisees,  on  exhaustion  of  assets  of  prior  lia- 
bility the  parcels  so  devised  contribute  ratably  towards  discharging  the  burden.4 

Necessity  for  Equality  of  Burden.  —  In  order  for  the  right  of  contribution  to  arise, 
the  properties  must  be  equally  liable.  The  doctrine  does  not  apply  when  one 
of  the  properties  is  subject  to  a  primary,  and  another  to  a  secondary  charge.5 

Charge  of  Dower.  —  It  can  make  no  difference,  however,  as  to  the  right  of  con- 
tribution in  such  a  case,  that  the  common  charge  upon  the  lands  devised  is  a 
right  of  dower.  Consequently  where  one  devisee  has  borne  the  whole  burden 
of  this  charge,  it  has  been  held  that  he  can  compel  contribution  from  the  other 
devisees.6 

4.  Circumstances  Affecting  General  Rule — a.  Devise  "Subject  to"  In- 
cumbrance.—  A  devise  which  is  made  "  subject  to"  an  existing  incum- 
brance, without  any  further  charge,  will  not  disturb  the  order  of  administering 
the  assets,  and  so  it  will  not  exonerate  the  personalty,7  or  the  descended 


1.  Dower  Not  Liable  to  Contribute.  —  Atkinson 

v.  Staigg,  13  R.  1.  725. 

But  a  liability  to  contribute  may  be  imposed 
by  statute.  Staigg  v.  Atkinson,  144  Mass. 
564.  construing  the  Minnesota  statute. 

Priority  as  Between  Dower  and  Other  Incum- 
brances. —  See  the  title  Dower,  vol.  10,  pp. 
i37>  153. 

2.  Failure  of  Will.  —  Carter  v.  Barnadiston,  I 
P.  Wms.  505. 

3.  In  Absence  of  Charge,  No  Contribution.  — 

Emuss  v.  Smith,  2  De  G.  &  Sm.  722;  Gibson 
v.  McCormick,  10  Gill  &  J.  (Md.)  65;  Cooley, 
J.,  in  Matter  of  Wisner,  20  Mich.  442;  Thomas 
v.  Thomas,  17  N.J.  Eq.  356;  Searles  v.  Brace, 
(Supm.  Ct.  Spec.  T.)  19  Abb.  N.  Cas.  (N.  Y.) 
10;  Rustoni'.  Ruston,  2  Dall.  (Pa.)  243,  1  Am. 
Dec.  283;  Kirk's  Estate,  13  Phila.  (Pa.)  276,  36 
Leg.  Int.  (Pa.)  436;  Mason's  Estate,  4  Pa.  St. 
497;  Gould  v.  Winthrop,  5  R.  I.  319. 

California  Statute.  —  The  rule,  however,  is 
otherwise  under  the  California  statute.  Mat- 
ter of  Woodworth,  31  Cal.  595. 

Devise  in  Lieu  of  Dower.  —  The  rule  is  sub- 
ject to  the  right  of  a  widow  taking  a  devise  in 
lieu  of  dower,  to  require  that  lands  devised  to 
olhers  not  standing  in  the  same  position  with 
her  shall  first  be  sold  for  the  payment  of  debts 
before  her  devise  is  taken.  Kirk's  Estate,  13 
Phila.  (Pa.)  276,  36  Leg.  Int.  (Pa.)  436. 

Between  Devisees  and  Grantees. —  Where  the 
testator  devised  certain  lands  to  some  of  his 
children,  and  conveyed  to  others  certain  other 
lands  by  warranty  deed,  the  lands  conveyed 
by  deed  having  been  mortgaged  by  him,  the 
devisees  and  grantees  were  held  liable  to  con- 
tribute ratably  towards  discharging  the  mort- 
gage, there  being  no  personal  estate.  Polley 
v.  Polley,  82  Ky.  64. 

4.  Devises  Subject  to  Common  Incumbrance.  — 
Gibbins  v.  Eyden,  L.  R.  7  Eq.  371;  Clarke  v. 
Brereton,  I  Jones  (Ir.)  165;  Coffin  v.  Leech, 
(Supm.  Ct.  Spec.  T.)  12  Misc.  (N.  Y.)  593; 
Searles  v.  Brace,  (Supm.  Ct.  Spec.  T.)  19  Abb. 
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N.  Cas.  (N.  Y.)  10;  Morris  v.  McConnaughy, 

2  Dall.  (Pa.)  189.  See  also  In  re  Athill,  16 
Ch.  D.  211. 

Equitable  Mortgages.  —  De  Rochefort  v. 
Dawes,  40  L.  J.  Ch.  625,  L.  R.  12  Eq.  540,  25 
L.  T.  N.  S.  456. 

5.  Properties  Must  Be  Equally  Liable.  —  In  re 
Dunlop,  21  Ch.  D.  583.  See  also  Bute  v. 
Cunynghame,  2  Russ.  295. 

6.  Contribution  in  Respect  to  Dower.  —  Eliason 
v.  Eliason,  3  Del.  Ch.  260.  But  see  Blaney 
v.  Blaney,  I  Cush.  (Mass.)  107. 

At  Common  Law,  however,  dower  was  not  a 
charge  upon  all  the  lands  as  a  whole,  but  upon 
each  tract  separately;  a  burden  which  each 
alienee  or  devisee  bore  alone;  consequently, 
under  this  rule,  dower  could  not  become  a 
subject  for  contribution.    Eliason  v.  Eliason, 

3  Del.  Ch.  260. 

In  Kentucky  a  devisee  whose  land  has  been 
taken  in  whole  or  in  part  to  make  up  the 
dower,  portion  or  jointure  of  the  widow,  is 
given  the  right  of  contribution  by  statute. 
Stat.  (1894),      2081,  2082. 

Between  Purchasers. — When  the  lands  of  a 
decedent  are  sold  to  pay  debts,  and  dower  is 
assigned  out  of  a  single  tract,  the  purchaser  of 
that  tract  is  entitled  to  enforce  the  contribution 
from  the  owners  of  the  other  parcels.  U.  S. 
Bank  v.  Delorac,  Wright  (Ohio)  285. 

7.  Devise  "  Subject  to  "  Incumbrances  Not  Ex- 
oneration of  Other  Property  —  England.  —  Serle 
v.  St.  Eloy,  2  P.  Wms.  386;  Astley  v.  Tanker- 
ville.  3  Bro.  C.  C.  545;  Bickham  v.  Cruttwell,  3 
Myl.  &  C.  763;  Lockhart  v.  Hardy,  9  Beav. 
379;  Wythe  v.  Henniker,  2  Myl.  &  K.  635. 

California.  —  Matter  of  Woodworth,  31  Cal. 
595- 

Massachusetts.  —  Morse  v.  Basseti,  132  Mass. 
506. 

ATew  Jersey.  —  Morris  v.  Higbie,  (N.  J.  1893) 
27  All.  Rep.  439;  Langstroth  v.  Golding,  41  N. 

J.  Eq.  49. 

Pennsylvania.  —  Mansell's  Estate,  I  Pars. 
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realty,1  or  lands  or  personalty  devised  or  bequeathed  generally;2  the  words 
used  being  considered  as  merely  descriptive  of  the  state  of  the  property 
devised,  and  not  as  indicative  of  an  intent  to  subject  the  devisee  to  the  burden 
of  the  incumbrance. 

Devise  of  Both  Mortgaged  and  Unencumbered  Lands.  —  The  fact  that  a  devise  subject 
to  a  mortgage  includes  other  property  not  before  liable  for  the  mortgage  debt 
will  not  of  itself  operate  to  exonerate  the  personalty;  it  is  merely  an  additional 
charge  giving  a  further  security  beyond  what  the  mortgagee  previously  had.3 

Charge  in  Exoneration  of  Personalty.  —  Where,  however,  the  directions  are  clear 
and  explicit  that  the  personal  estate  shall  not  be  called  upon  to  pay  the  mort- 
gage debts  in  relief  of  the  devised  estates,  the  personalty  is  exonerated  and 
the  devisee  takes  cum  onere.*- 

Provision  for  Exoneration  of  One  or  More  of  Several  Encumbered  Devises.  ■ — -  Where  several 
mortgaged  estates  are  specifically  devised,  the  fact  that  the  testator  has  made 
express  provision  for  the  exoneration  of  some  of  them  does  not  give  rise  to 
the  inference  that  the  others  are  not  to  be  disencumbered  out  of  the  personal 
estate.5 

Legacy  to  Be  Applied  upon  -the  Mortgage.  —  But  though  from  the  terms  of  the  will 
it  appears  conclusive  that  the  devisee  is  to  take  cum  oiicre,  yet  the  testator  may 
limit  the  extent  of  the  burden  which  the  devisee  shall  bear.  Thus,  where  he 
gives  to  the  devisee  a  pecuniary  legacy  through  the  medium  of  his  executors, 
who  are  directed  to  apply  the  same  upon  the  mortgage,  the  testator  is  con- 
sidered as  intending  that  his  personal  estate  shall  be  liable  to  the  extent  of  the 
legacy,  and  that  the  land  devised  shall  bear  the  residue  of  the  debt.6 

b.  Insufficiency  of  Personal  Estate  to  Pay  Debts  and  Legacies. 

—  An  exception  to  the  general  rule  has  been  established,  that  where  the 
enforcement  of  the  principle  in  favor  of  the  heir  or  devisee  would  operate  to 
defeat  the  payment  of  a  specific  or  pecuniary  legacy,  the  encumbered  land  will 
not  be  exonerated  by  the  personal  estate;  so  when  there  is  not  sufficient  per- 
sonalty to  pay  all  the  debts  and  legacies,  the  heir  or  devisee  will  take  cum 
onere.1    As  a  consequence  of  this  principle,  if  the  incumbrancer  obtains  pay- 

Eq.  Cas.  (Pa.)  367;  Riegelman's  Estate,  174  236.  See  also  Goodwin  v.  Lee,  I  Kay  &  J.  377; 
Pa.  St.  476.  Allen  v.  Allen,  3oBeav.  403.    Compare  Bishop 

1.  Barnewell  v.  Cawdor,  3  Madd.  453;  Wat-      v.  Howarlh,  59  Conn.  455. 

son  v.  Brickwood,  9  Ves.  Jr.  447.  6.  Limitation  of  Devisee's  Burden.  —  Lockhart 

2.  Matter  of  Woodworth,  31  Cal.  595.  v.  Hardy,  9  Beav.  379.    See  also  Bishop  v. 

3.  Unencumbered  Lands  Included  in  Devise. —      Howarth,  59  Conn.  455. 

Bickham  v.  Cruttwell,  3  Myl.  &  C.  763,  dis-  7.  Rule  Not  Applied  to  Defeat  Legatees  —  Eng. 

tinguishing  Hancox  v.  Abbey,  11  Ves.  Jr.  179.  land. — Anonymous,  Ch.  Cas.  (pt.  ii.)  4;  Lutkins 

4.  Devisee  Taking  Cum  Onere  under  Charge.  —  v.  Leigh,  Cas.  Talb.  53;  Cope  v.  Cope,  2  Saik. 
Bickham  v.  Cruttwell,  3  Myl.  &  C.  763;  Buck-  449;  Tankerville  v.  Fawcet,  2  Bio.  C.  C.  57; 
ley  v.  Buckley,  19  L.  R.  Ir.  544.  Johnson  v.  Child,  4  Hare  87;  Re  Smith,  80  L. 

And  a  vendor's  lien  in  such  case  occupies  T.  N.  S.  113;  Hamilton  v.  Worley,  2  Ves.  Jr. 

the  same  position  as  any  other  incumbrance.  62;  Lucy  v.  Gardiner,  Bunb.  137;  O'Neal  v. 

Barnwell  v.  Iremonger,  1  Drew.  &  Sm.  255.  Mead,  1  P.  Wms.  693,  731,  note  3;  Tipping  v. 

What  Words  Sufficient  to  Exonerate  Personalty.  Tipping,  1  P.  Wms.  730;  Davis  v.  Gardiner,  2 

—  See  infra,  this  title.  Charges  of  Debts  and  P.  Wms.  190;  Rider  v.  Wager,  2  P.  Wms.  335; 
Legacies  —  Charge  of  Debts.  Halliwell  v.  Tanner,  1  Russ.  &  M.  633.  See 

Devise  to  One,  "He  Paying  the  Mortgage."  —  also  Power  v.  Power,  8  Ir.  Ch.  340.  Compare 

A  simple  devise  of  an  estate  mortgaged  by  the  Tale  v.  Auslin,  1  P.  Wms.  264. 

testator,  or  even  a  devise  subject  to  the  mort-  Canada.  —  See  Ricker  v.  Ricker,  14  Grant 

gage,  leaves  the  devisee  the  right  to  have  the  Ch.  (U.  C.)  264. 

land  exonerated  by  the  personal  estate;  but  Maryland. — See  Chase  v.  Lockerman,  n 

where  the  clause  contains  the  words,  "  he  pay-  Gill  &  J.  (Md.)  185,  35  Am.  Dec.  277. 

ing  a  mortgage  thereon,"  a  duty  is  imposed  Michigan.  —  See  Byrne  v.  Hume,  84  Mich, 

on  the  devisee,  such  words  amounting  to  a  185. 

direction  or  condition  that  he  shall  pay  the  New Jersey. — Thomas  v.  Thomas,  17  N.J. 

mortgage  or  take  the  estate  cum  onere;  the  Eq.  356;  Morris  v.  Higbie,  (N.  J.  1893)  27  Atl. 

words  are  more  than  merely  descriptive.  Lock-  Rep.  438. 

hart  v.  Hardy,  9  Beav.  379.  New  York.  —  See  Mollan  v.  Griffith,  3  Paige 

5.  Provision  for  Disincumbrance  of  One  Devise,  (N.  Y.)  402. 

No  Presumption  as  to  Others. — In  re  Bull,  49  L.  Pennsylvania. — Matter  of  Mason,  1  Pars. 

T.  N.  S.  592;  Richardson  v.  Hall,  124  Mass.  Eq.  Cas.  (Pa.)  129;  Ruston  v.  Ruston,  2  Dall. 
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ment  of  his  debt  out  of  the  personal  estate,  and  the  legatees  are  thus  deprived 
of  the  only  fund  wherewith  to  satisfy  their  legacies,  they  will  be  entitled,  upon 
the  equitable  principle  of  marshaling,  to  stand  in  the  place  of  the  incum- 
brancer against  the  land,  in  so  far  as  the  payment  of  his  claim  has  exhausted 
the  personal  estate.1 

Bequest  Must  Be  of  a  Sum  Certain.  —  But  the  rule  has  been  held  inapplicable  to  a 
case  where  the  bequest  was  of  a  sum  which  the  testator  had  estimated  would 
be  left  after  the  payment  of  debts,  and  not  of  a  sum  certain,  since  the  testator 
must  have  intended  that  his  debts,  of  which  the  mortgage  was  one,  should  be 
paid  out  of  the  personal  estate.8 

Legacy  Given  to  Devisee.  — -  Where  the  testator  in  his  will  makes  a  provision 
in  money  for  the  devisee,  which  is  equal  in  value  to  the  land  in  an  unencumbered 
state,  the  gift  to  take  effect  in  case  the  land  is  sold  under  the  incumbrance,  the 
rule  has  been  held  inapplicable.3  But  where  it  appears  to  have  been  the  testa- 
tor's intention  that  both  the  devise  and  a  legacy  to  the  devisee  should  take 
effect,  the  devise  should  not  be  disencumbered  out  of  the  legacy;4  though  a 
contrary  result  is  reached  where  it  appears  that  the  devisee  was  to  take  cum 
onere,  and  in  such  a  case  the  insufficiency  of  the  personal  estate  bequeathed 
is  immaterial.5 

As  Against  Distributees.  —  The  preference  that  the  principle  affords  to  legatees 
over  heirs  or  devisees  of  encumbered  lands  does  not  exist  in  favor  of  mere 
distributees  of  an  intestate  estate;  as  against  them  the  heir  is  entitled  to 
exoneration  out  of  the  personalty.6 

Criticism  of  Rule.  —  The  doctrine  that  exoneration  will  not  take  place  to  the 
defeat  of  a  legacy  has  met  with  criticism  in  that  it  renders  devised  lands 
encumbered  by  the  decedent  applicable  to  debts  before  pecuniary  legacies  can 
be  taken,7  but  the  rule  is  well  established.8 


'Pa.)  243,  1  Am.  Dec.  283;  Hoff's  Appeal,  24 
Pa.  St.  200;  Hoover  v.  Hoover,  5  Pa.  St.  351. 

Rhode  Island. — Gould  v.  Winthrop,  5  R.  I. 
3IQ- 

South  Carolina.  —  Brown  v.  James,  3  Slrobh. 
Eq.  (S.  Car.)  24. 

There  was  once  considerable  doubt  concern- 
ing this  exception  to  the  general  rule. 

In  White  v.  White,  2  Vern.  43,  it  is  said  per 
curiam:  "  It  is  not  yet  settled  whether  the  heir 
shall  not  have  the  personal  estate  so  applied, 
even  against  a  legatee  of  a  sum  of  money." 

In  Bromhall  v.  Wilbraham,  Cas.  I.  Talb, 
274,  it  seems  that  the  devised  lands  were  ex- 
onerated at  the  axpense  of  the  general  lega- 
tees, to  whom  all  the  personalty  was  given; 
though  it  does  not  appear  what  proportion  of 
the  debts  was  composed  of  mortgages.  The 
objection  as  to  defeating  the  legacies  ap- 
parently was  not  taken. 

Devise  to  Mortgagee  Subject  to  Charge  of  Lega- 
cies.—  Where  the  devise  of  the  encumbered 
lands  is  to  the  mortgagee,  and  some  of  the  lega- 
cies are  charged  on  the  devise,  although  the 
devisee  is  not  entitled  to  exoneration  to  the 
prejudice  of  the  legacies  not  so  charged,  he  is 
entitled  to  receive  his  debt  out  of  the  land  de- 
vised to  him  before  the  legacies  charged  there- 
on are  paid.  Ricker  v.  Ricker,  14  Grant.  Ch. 
(U.  C.)  264. 

Paraphernalia.  —  An  heir  or  devisee  is  not 
entitled  to  exoneration  out  of  the  widow's 
paraphernalia.  Tipping  v.  Tipping,  1  P. 
Wms,  729. 

And  a  widow  whose  paraphernalia  has  been 
pledged  by  her  husband  in  his  lifetime  may 
require  the  pledge  to  be  redeemed  out  of  the 

1 


personal  estate,  even  to  the  prejudice  of 
legatees.  See  infra,  this  title,  Rule  of  Mar- 
shaling Applied — In  Favor  of  Widow  —  In 
Respect  to  Paraphernalia. 

1.  Subrogation  to  Creditor's  Lien.  —  See  infra, 
this  title,  Rule  of  Marshaling  Applied  —  In  Favor 
of  Legatees. 

2.  As  Against  Legatee  of  Inaccurately  Estimated 
Surplus.  —  Hawes  v.  Warner,  2  Vern.  477. 

8.  Legacy  and  Devise  to  Same  Person  —  Alterna- 
tive Provision.  —  Towle  v.  Swasey,  106  Mass. 
100. 

4.  Legacy  and  Devise  to  Same  Person  —  Both 

Gifts  to  Take  Effect.  —  Byrne  ;■>.  H  ume,  84  Mich. 
185. 

5.  Legacy  and  Devise  to  Same  Person  —  Legacy 

Defeated. —  Bishop  v.  Howarth,  50,  Conn.  455. 

6.  Exoneration    as    Against    Distributees.  — 

O'Conner  v.  O'Conner,  88  Tenn.  76. 

7.  Rule  Criticised  —  Effect  on  Order  of  Applica- 
tion of  Assets.  —  In  re  Smith,  (1899)  I  Ch.  365, 
68  L.  J.  Ch.  333;  Johnson  v.  Child,  4  Hare  87. 

See  supra,  this  title,  Order  of  Liability  of 
Assets  —  Specif  c  Devises  or  Bequests  Subject  to 
Charge  of  Debts  —  Encumbered  Lands  Descended 
or  Devised. 

8.  "  After  Lutkins  v.  Leigh,  Cas.  t.  Talb. 
53,  and  before  Locke  King's  Act.  it  became  a 
settled  rule  in  equity  that  the  pecuniary 
legatee  had  priority  over  the  devisee,  although 
the  devisee  was  under  the  will  entitled  as 
against  a  residuary  legatee  to  have  the 
mortgage  debt  paid  off  out  of  residue;  and 
if  the  mortgagee  by  virtue  and  in  exercise 
of  his  rights  as  creditor  obtained  payment  of 
his  debt  out  of  residue,  it  was  held  that 
on  the  doctrine  of   marshaling  the  legatee 
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Rule  in  Canada  —  Incumbrance  Subsequent  to  Will.  —  In  Canada  the  rule  preventing 
the  exoneration  of  encumbered  lands  at  the  expense  of  legatees  is  recognized 
only  in  those  cases  where  the  incumbrance  was  in  existence  at  the  date  of  the 
will;  where  the  incumbrance  was  created  subsequent  to  the  will  it  is  held  that 
the  presumption  that  the  devisee  was  to  take  cum  onere  is  excluded.  In  such 
a  case,  therefore,  the  devisee  is  held  entitled  to  exoneration  although  general 
legacies  would  thereby  be  defeated ;  the  rule  that  as  to  land  a  will  speaks  from 
the  time  of  its  execution  being  deemed  a  controlling  element.1 

Eule  in  Massachusetts.  —  It  has  been  held,  too,  in  Massachusetts,  that  as  regards 
the  rights  of  a  general  legatee,  the  specific  devisee  is  entitled  to  have  the 
mortgage  discharged  out  of  the  personal  estate,  even  though  the  personalty  is 
insufficient  to  pay  both  the  debts  of  the  testator  and  the  general  legacy.2 

Mortgage  Payable  Out  of  Residuary  Gift. — As  against  a  residuarj'  legatee  of  per- 
sonalty, however,3  or  a  residuary  devisee  of  both  realty  and  personalty,4  a 
specific  devisee  of  land  encumbered  by  a  mortgage  of  the  testator  may  demand 
the  payment  of  the  mortgage  from  the  residuary  estate. 

Doctrine  Not  Applied  to  Defeat  Creditors.  • —  It  has  been  held,  too,  that  the  equity  to 
have  the  real  estate  exonerated  by  the  personal  exists  only  between  the  heir 
or  devisee  and  the  residuary  legatee,  and  not  only  will  not  be  enforced  against 
specific  or  pecuniary  legatees,  but  will  not  be  applied  to  defeat  the  claims  of 
creditors.5  Where  this  result  would  be  produced,  it  has  been  decided  that 
the  mortgagee  will  be  paid  from  the  personal  estate  onlv  after  the  realty  sub- 
ject to  the  mortgage  has  been  exhausted,6  and  then  only  ratably  with  other 
creditors  of  the  decedent.7  This  limitation  upon  the  doctrine  of  exoneration, 
however,  is  not  a  principle  of  universal  application;  the  courts  of  many  juris- 
dictions permitting  the  personal  estate  to  be  applied,  with  certain  restrictions, 
in  full  or  part  payment  of  the  debt  secured  by  the  incumbrance;8  other 
creditors  being  protected  by  the  equitable  rule  of  marshaling,  whereby,  on  the 
exhaustion  of  the  personal  estate  by  a  creditor  having  a  specific  lien  on  land, 
they  are  subrogated  to  his  rights  against  the  real  estate.9 

c.  Incumbrance  by  Former  Owner  —  (i)  General  Rule. — The  rule  of 
exoneration,  however,  is  confined  to  debts  which  the  decedent  actually  incurred 
in  his  lifetime;  and  so  if  the  mortgage  or  other  lien  was  not  created  by  the 

was  enlitled  to  stand  in  the  shoes  of  the  mort-  New  Jersey.  —  Thomas  v.  Thomas,  17  N.  J. 

gage  creditor  as  against  the  devised  realty.  Eq.  359. 

It  is  difficult  to  justify  this  rule  on  principle."  Pennsylvania.  —  Riegelman's    Estate,  174 

Per  Romer,  J.,  in  In  re  Smith,  (1899)  1  Ch.  Pa.  St.  476;  Mason's  Estate,  4  Pa.  St.  497. 

365,  68  L.  J  Ch.  333.    See  also  Wythe  v.  Hen-  4.  Residue  of  Both  Realty  and  Personalty. — 

niker,  2  Myl.  &  K.  644;  Johnson  v.  Child,  4  In  re  Smith,  (1899)  1  Ch.  365,  68  L.  J.  Ch.  333; 

Hare  94.  Mirehouse  v.  Scaife,  2  Myl.  &  C.  699;  Morris 

1.  Canada  Rule. —  Lapp  v.  Lapp,  16  Grant  v.  Higbie,  (N.  J.  1893)  27  Atl.  Rep.  438;  Gould 
Ch.  (U.  C.)  159.  v.  Winthrop,  5  R.  I.  319. 

Under  the  statutory  provisions,  however,  5.  Rule  that  Exoneration   Shall  Not  Defeat 

whereby  land  acquired  after  the  making  of  Creditors. —  Hamilton  v.  Worley,  2  Ves.  Jr  62; 

the  will  passes  under  a  devise,  it  seems  hardly  Bartholomew  v.  May,  1  Atk.  487;  M'Lellan  v. 

likely  that  this  contention  could  be  maintained.  Wallace,  Dudley  (Ga.)  127;  Creecy  v.  Pearce, 

In  Rhode  Island  at  least  it  is  considered  im-  69  N.  Car.  67;  Moore  v.  Dunn,  92  N.  Car.  63. 

material  whether  the  incumbrance  was  created  But  in  Pennsylvania,  where  by  statute  the 

before   or  after   ihe    execution  of   the  will.  land  is  made  an  auxiliary  fund  10  the  personal 

Gould  v.  Winthrop,  5  R.  I.  319.  estate,  for  the  payment  of  all  debts  whether 

2.  Massachusetts  Rule  —  Right  of  Heir  or  Devi-  secured  on  the  land  or  not,  the  foundation  of 
see  Superior  to  That  of  Legatee.  —  Brown  v.  the  rule  fails.  Torr's  Estate,  2  Rawle  (Pa.) 
Baron,  162  Mass.  56,  44  Am.  St.  Rep.  331;  250. 

Porter  v.  Howe,   173  Mass.  521.     See   also  6.  Creecy  v.  Pearce,  69  N.  Car.  67;  Moore 

Towle  v.  Swasey,  106  Mass.  100.  v.  Dunn,  92  N.  Car.  63. 

3.  Exoneration  Enforced  as  Against  Residuary  7.  Creecy  v.  Pearce,  69  N.  Car.  67. 
Legatee  or    Devisee  —  England.  --  White   v.  8.  Limitation  Not  Universally  Recognized. — 
White,  2  Vern.  43;  Philips  v.  Philips,  2  Bro.  See  supra,  IV.  2.  Personal  Estate  —  Rights  of 
C.  C.  273  Secured  Creditors. 

Canada. — Lapp  v.  Lapp,  16  Grant.  Ch.  (U.  9.  General  Creditors  Protected  by  Doctrine  of 

S.)  159.    See  also  Harrington  v.  Corse,  9  Can.  Marshaling. —  See  infra,  this  title,  Rule  of 

Sup.  Ct.  412.  Marshaling  Applied — In  Favor  of  Creditors. 
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decedent,  and  he  was  not  personally  responsible  for  its  payment,  as  where  he 
acquired  the  land  subject  to  the  incumbrance,  the  heir  or  devisee  will  have  no 
right  to  have  the  lien  discharged  out  of  the  personal  estate,  but  the  land  will 
be  considered  the  primary  fund  for  its  payment,  and  the  heir  or  devisee  will 
take  cumonere,  unless  there  clearly  appears  from  the  will  an  intention  to  charge 
the  incumbrance  upon  the  personal  estate,  or  the  decedent  in  his  lifetime  has 
so  dealt  with  the  lien  as  to  render  it  his  own  personal  obligation.1 

Heir  or  Devisee  as  Personal  Representative  and  Residuary  Legatee.  —  Although  the  heir 
or  devisee  of  a  mortgagor  is  made  both  residuary  legatee  and  personal  repre- 
sentative, if  he  dies  without  discharging  the  mortgage  his  heir  or  devisee  will 
not  be  entitled  to  exoneration  out  of  the  ancestor's  or  testator's  personal 
estate;  since,  notwithstanding  that  the  personalty  of  the  first  decedent  became 
the  property  of  the  second,  the  mortgage  debt  never  became  the  latter's  own 
obligation.8 


1,  Incumbrance  by  Former  Owner — England. 
—  Forrester  v.  Leigh,  Ambl.  171 ;  Scott  v. 
Beacher,  5  Madd.  96;  Lechmere  v.  Charlton, 
15  Yes.  Jr.  193;  Ilchester  v.  Carnarvon,  1  Beav. 
209;  Lawson  v.  Hudson,  r  Bro.  C.  C.  58; 
Hamilton  v.  Worley,  2  Ves.  Jr.  62;  Bagot  v. 
Cughton,  1  P.  Wms.  347;  Billinghurst  v. 
Walker,  2  Bro.  C.  C.  604;  Evelyn  v.  Evelyn, 
2  P.  Wms.  659;  Barham  v.  Thanet,  3  Myl.  & 
K.  607;  Tweddell  v.  Tweddell,  2  Bro.  C.  C. 
101,  152;  Mattheson  v.  Hardwicke,  2  P.  Wms. 
(6th  ed.)  665,  note;  Basset  v.  Percival,  2  P. 
Wms.  665,  note,  1  Cox  Ch.  268;  Shafto  v. 
Shafto,  1  Cox  Ch.  207;  Tankerville  v.  Favv- 
cet,  2  Bro.  C.  C.  57;  Noel  v.  Henley,  7  Price 
241;  In  re  Leeming,  7  Jur.  N.  S.  115,  3 
De  G.  F.  &  J.  43,  30  L.  J.  Ch.  263,  3  L.  T.  N. 
S.  686,  9  W.  R.  403.  See  also  Wilson  v.  Dar- 
lington, 2  P.  Wms.  664,  note;  Lacam  v.  Mer- 
tins,  1  Ves.  312;  Hancox  v.  Abbey,  11  Ves.  Jr. 
179;  Coventry  v.  Coventry,  2  P.  Wms.  222,  1 
Stra.  596.  Contra,  Belvedere  v.  Rochfort,  6 
Bro.  P.  C.  520.  But  see  criticisms  of  this  case 
in  Tweddell  v.  Tweddell,  2  Bro.  C.  C.  101 ; 
Scott  v.  Beecher,  5  Madd.  96;  Clarendon  v. 
Barham,  1  Y.  &  C.  Ch.  688;  Bond  v.  England, 
2  Kay  &  J.  44;  Cumberland  v.  Codrington,  3 
Johns.  Ch.  (N.  Y.)  229  et  sea. 

United  States.  —  M'Learn  v.  Wallace,  10  Pet. 
(U.  S.)  625. 

Illinois.  —  Stiger  v.  Bent,  in  111.  328. 

Maryland.  —  See  Mitchell  v.  Mitchell,  3  Md. 
Ch.  71. 

Massachusetts.  —  Hewes  v.  Dehon,  3  Gray 
(Mass.)  205  ;  Andrews  v.  Bishop,  5  Allen  (Mass.) 
490;  Creesy  v.  Willis,  159  Mass.  249. 

New  Jersey.  —  McLenahan  v.  McLenahan, 
18  N.  J.  Eq.  101;  Campbell  v.  Campbell,  30  N. 
J.  Eq.  415;  Crowell  v.  St.  Barnabas  Hospital, 
27  N.  J.  Eq.  650;  Mount  v.  Van  Ness,  33  N.  J. 
Eq.  262. 

New  York.  —  Cumberland  v.  Codrington,  3 
Johns.  Ch.  (N.  Y.)  252;  Matter  of  Gray,  27 
Hun  (N.  Y.)  455;  Harris  v.  Jex,  66  Barb.  (N. 
Y.)  232,  affirmed  55  N.  Y.  421. 

Ohio.  —  See  Thompson  v.  Thompson,  4  Ohio 
St.  333- 

Pennsylvania.  —  Hirst's  Appeal,  92  Pa.  St. 
491;  Hirst's  Estate,  12  Phila.  (Pa.)  106,  35  Leg. 
Int.  (Pa.)  222;  Mansell's  Estate,  1  Pars.  Eq. 
Cas.  (Pa.)  367;  Mason's  Estate,  4  Pa.  St.  497. 
See  also  Sasvtelle's  Appeal,  84  Pa.  St.  306. 

Rhode  Island.  —  Gould  v.  Winthrop,  5  R.  I. 
3'9- 


Texas.  —  Minter  v.  Burnett,  90  Tex.  245. 
Virginia.  —  Pleasants  v.  Flood,  89  Va.  97. 
See  also  the  title  Executors  and  Administra- 
tors, vol.  11,  p.  1064. 

Incumbrance  Binding  Both  Realty  and  Person- 
alty. —  Where  in  such  a  case  the  incum- 
brance includes  both  real  and  personal  estate, 
both  classes  of  property  contribute  ratably. 
M'Learn  v.  Wallace.  10  Pet.  (U.  S.)  625. 

The  Devisee  of  Unpatented  Lands  cannot  call 
on  the  testator's  executors  to  pay  the  expenses 
of  patenting.  In  re  Keyzey,  9  S.  &  R.  (Pa.) 
71. 

Indiana  Statute.  —  In  Indiana,  however,  a 
statute  places  upon  the  same  footing  incum- 
brances that  were  created  by  the  decedent  him- 
self and  those  created  by  a  former  owner,  the 
personal  estate  being  equally  liable  for  both. 
Newcomer  v.  Wallace,  30  Ind.  216. 

Taxes.  —  Ordinary  taxes  of  government,  ac- 
cruing on  devised  property  before  the  testa- 
tor's death,  are  payable  out  of  his  general 
personal  estate,  but  taxes  accruing  subsequent 
thereto  are  not  debts  owing  by  him  so  as  to 
render  his  personal  estate  liable,  but  are 
charges  upon  the  land,  payable  by  the  dev- 
isee. Lawrence  v.  Holden,  3  Bradf.  (N.  Y.) 
142. 

Dower  of  Former  Owner's  Widow.  —  Where 

land  devised  is  burdened  with  a  dower  of  the 
widow  of  a  former  owner,  the  devisee  takes  it 
cum  onere,  and  is  not  entitled  to  compensation 
from  the  residuary  personal  estate.  Bell  v. 
Bell,  32  Pa.  St.  309.  Compare  Mansell's  Esiate, 
1  Pars.  Eq.  Cas.  (Pa.)  367. 

2.  Heir  or  Devisee  Both  Personal  Representative 
and  Residuary  Legatee.  —  Scott  v.  Beecher,  5 
Madd.  96;  Swainson  v.  Swainson,  6  De  G.  M. 
&  G.  652;  Clarendon  v.  Barham,  I  Y.  &  C. 
Ch.  688;  Bond  v.  England,  2  Kay  &  J.  441 
Ilchester  v.  Carnarvon,  1  Beav.  209;  Evans  v. 
Smithson,  cited  in  Swainson  v.  Swainson,  6 
De  G.  M.  &  G.  653.  See  also  Hickling  v. 
Boyer,  3  Macn.  &  G.  635. 

Mortgage  on  Both  Lands  Descended  and  Lands 
Devised.  —  Where  lands  descend  subject  to  a 
mortgage  covering  also  lands  that  are  devised, 
it  has  been  held  that  neither  a  covenant  by 
the  heir  to  pay  the  mortgage  on  the  land  de- 
vised, nor  the  execution  of  a  deed  in  which  he 
joined,  whereby  the  mortgage  as  to  the  de- 
scended land  was  assigned,  nor  the  fact  that 
he  was  both  heir  and  residuary  legatee,  is 
sufficient  to  render  the  mortgage  debt  his  own, 
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'  (2)  Assumption  of  Debt  —  (a)  in  General.  —  Where  a  decedent,  at  the  time  of 
his  purchase  of  land,  assumed  a  debt  which  was  then  an  incumbrance  on  it, 
his  personal  estate  becomes  liable  to  exonerate  the  land  in  the  hands  of  the 
decedent's  heir  or  devisee,  if  the  debt  was  assumed  in  such  a  way  as  to  make 
it  the  decedent's  own  personal  obligation.1  If,  however,  the  debt  was  not  so 
assumed  as  to  make  it  the  decedent's  own  debt,  as  where  the  transaction  was 
merely  intended  to  indemnify  the  decedent's  grantor  against  liability  on 
account  of  the  debt  constituting  the  incumbrance,  the  decedent's  personal 
estate  does  not  thereby  become  liable  to  exonerate  the  realty  in  the  hands  of 
his  heir  or  devisee.3 

Personalty  Made  Liable  to  Exoneration  by  Will.  —  The  decedent  may  of  course 
throw  the  burden  of  the  incumbrance  upon  the  personal  estate  by  provisions 
in  his  will  showing  his  intention  to  do  so;3  and  so,  too,  he  may  by  his  will 
expressly  charge  other  real  estate  with  the  payment  of  liens  on  the  land, 
either  in  aid  or  exoneration  of  the  personal  estate.4 

(b)  Acts  Insufficient  to  Constitute  Assumption  —  aa.  Acceptance  of  Devise  or  Conveyance 
"  Subject  to  "  Incumbrance  • — Devise. —  It  is  well  settled  that  the  acceptance  by  a 
devisee  of  land  given  "  subject  to  "  an  incumbrance  for  the  discharge  of  which 
the  testator  was  primarily  liable,  there  being  no  further  expression  of  intention 
that  the  devise  is  to  be  cum  onere,  is  insufficient  to  impose  upon  him  or  the 
land  a  primary  liability  for  the  debt ;  but  the  personal  estate  of  the  decedent 
remains  the  proper  fund  to  discharge  the  incumbrance.5 

Deed  or  Conveyance.  —  Likewise  where  the  transaction  is  a  deed  or  conveyance 
inter  vivos  as  distinguished  from  a  testamentary  disposition,  the  same  principle 

Minot,  Petitioner,  164  Mass.  38;  Andrews  v. 
Bishop,  5  Allen  (Mass.)  490;  Cumberland  v. 
Codrington,  3  Johns.  Ch.  (N.  Y.)  229;  Kirk's 
Estate,  13  Phila.  (Pa.)  276,  36  Leg.  Int.  (Pa.) 
436;  Thompson  v.  Thompson,  4  Ohio  St.  333. 
See  also  Sutherland  x..  Clark,  (Supm.  Ct.  Spec. 
T.)  61  How.  Pr.  (N.  Y.)  310. 

So  if  the  continuance  of  the  charge  on  the 
land  would  be  repugnant  to  some  of  the  pro- 
visions of  the  will  or  tend  to  defeat  them,  the 
incumbrance  is  to  be  discharged  out  of  the 
personally.  Andrews  v.  Bishop,  5  Allen 
(Mass.)  490;  Morse  v.  Bassett,  132  Mass.  506; 
Kent,  C,  in  Cumberland  v.  Codrington,  3 
Johns.  Ch.  (N.  Y.)  229.  See  also  Thompson  v. 
Thompson,  4  Ohio  St.  333. 

It  has  been  held  that  where  a  testator  who 
has  purchased  land  subjeel  to  a  mortgage,  de- 
vises the  property  and  directs  his  executor  to 
pay  off  the  incumbrance,  he  thereby  makes 
the  debt  his  own,  and  gives  the  devisee  the 
right  of  exoneration  from  the  personal  estate 
even  though  the  payment  will  defeat  legacies. 
Porter  v.  Howe,  173  Mass.  521. 

4.  Charge  of  Mortgages  on  Realty  in  Aid  or  Ex- 
oneration of  Personalty. —  Milnes  v.  Slater,  8 
Ves.  Jr.  295;  Bartholomew  v.  May,  1  Atk.  487; 
Middleton  v.  Middleton,  15  Beav.  450;  Young 
v.  Young,  26  Beav.  522;  Phillips  v.  Parry,  22 
Beav.  279;  Carter  v.  Barnadiston,  1  P.  Wms. 
505.  See  also  Harper  v.  Munday,  7  De  G.  M. 
&  G.  369;  Irvin  v.  Ironmonger,  2  Russ.  &  M. 
531;  Morrow  ».  Bush,  I  Cox  Ch.  185;  Staigg 
v.  Atkinson,  144  Mass.  564;  Bishop  v.  How- 
arth,  59  Conn.  455.  See  supra,  this  section, 
Order  of  Application  of  Assets;  and  infra,  this 
title,  Charges  of  Debts  and  Legacies  —  Charges 
of  Debts. 

5.  See  supra,  this  section,  Circumstances 
A  ffecting  General  Rule  —  Devise  ' '  Subject  to  ' ' 
Incumbrance. 


and  to  give  his  devisee  the  right  of  exonera- 
tion out  of  the  personal  estate.  Ilchester  v. 
Carnarvon,  1  Beav.  209. 

1.  Assumption  of  Debt  Imposing  Personal  Lia- 
bility.—  Hancox  v.  Abbey,  11  Ves.  Jr.  179; 
Pockley  v.  Pockley,  1  Vern.  36;  Waring  v. 
Ward,  5  Ves.  Jr.  670,  7  Ves.  Jr.  332;  Belvedere 
v.  Rochfort,  6  Bro.  P.  C.  520;  Parsons  v.  Free- 
man, 2  P.  Wms.  664,  note;  Oxford  v.  Rodney, 
14  Ves.  Jr.  417;  Donisthorpe  v.  Porter,  2  Eden 
162;  Cumberland  v.  Codrington,  3  Johns.  Ch. 
(N.  Y.)  229;  In  re  McCracken,  29  Pa.  St.  426; 
Mansell's  Estate,  1  Pars.  Eq.  Cas.  (Pa.)  367; 
Riegelman's  Estate,  174  Pa.  St.  476;  Hoff's 
Appeal,  24  Pa.  St.  200;  Moore's  Appeal,  88 
Pa.  St.  451,  32  Am.  Rep.  469;  Lennig's  Estate, 
52  Pa.  St.  135;  Woodward's  Appeal,  38  Pa.  St. 
322;  Minler  v.  Burnett,  90  Tex.  245.  See  also 
O'Conner  v.  O'Conner,  88  Tenn.  76. 

2.  Personal  Liability  Not  Assumed.  —  Lech- 
mere  v.  Charlton,  15  Ves.  Jr.  193;  Tankerville 
v.  Fawcet,  2  Bro.  C.  C.  58;  Tweddell  y. 
Tvveddell,  2  Bro.  C.  C.  101-152;  Billinghurst 
v.  Walker,  2  Bro.  C.  C.  604;  Waring  v.  Ward,  7 
Ves.  Jr.  332;  Butler  v.  Butler,  5  Ves.  Jr.  534; 
Mattheson  v.  Hardwicke,  2  P.  Wms.  (6th  ed.) 
665,  note;  Perkyns  v.  Bayntun,  2  P.  Wms.  664, 
note;  Shafto  v.  Shafto,  1  Cox  Ch.  207;  Barham 
v.  Thanet,  3  Myl.  &  K.  607;  M'Learn  v.  Wal- 
lace, 10  Pet.  (U.  S.)  625;  Creesy  v.  Willis,  159 
Mass.  249;  Cumberland  v.  Codrington,  3 
Johns.  Ch.  (N.  Y.)  229;  Halsey  v.  Reed,  9 
Paige  (N.  Y.)  446,  King  v.  Whitely,  Hoffm. 
(N.  Y.J  476,  affirmed  10  Paige  (N.  Y.)  465; 
Campbell  v.  Campbell,  30  N.  J.  Eq.  415; 
Hirst's  Estate,  12  Phila.  (Pa.)  106,  35  Leg.  Int. 
(Pa.)  222;  Pleasants  v.  Flood,  89  Va.  97.  See 
also  the  title  Exf.cutors  and  Administra- 
tors, vol.  11,  p.  1064. 

3.  Assumption  by  Will.  —  Pockley  v.  Pocklev, 
I  Vern.  36;  Lockhart  v.  Hardy,  9  Beav.  379; 
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applies.  Thus  in  order  to  constitute  a  personal  obligation  upon  the  purchaser 
of  land  covered  by  an  outstanding  incumbrance,  so  that  he  will  be  bound  to 
its  absolute  payment,  something  further  is  required  than  a  mere  statement  in 
the  deed  that  the  conveyance  is  subject  to  the  mortgage.  To  create  such  a 
liability,  either  the  language  of  the  deed  should  be,  "  subject  to  the  payment  " 
of  the  outstanding  incumbrance,  or  that  the  incumbrance  "  forms  a  part  of  the 
purchase  money  which  the  grantee  in  the  deed  assumes  to  pay,"  or  some 
equivalent  expression  which  clearly  imports  that  one  party  intends  to  create 
an  obligation  which  the  other  knowingly  intends  to  assume.  Whenever  a 
party  is  thus  sought  to  be  charged  with  a  duty  primarily  resting  upon  another, 
it  must  rise  either  from  his  express  assumption  or  from  an  obligation  which 
the  law  implies  and  casts  upon  him,  from  the  words  of  his  contract  or  the 
interpretation  of  his  acts.1 

66.  Contract,  Bond,  or  Covenant  to  Discharge  Incumbrance.  —  It  has  been  held 
that  a  contract,  bond,  or  covenant  by  the  person  becoming  entitled  to  the 
encumbered  estate,  with  the  owner  of  the  incumbrance,2  or  with  either  the 
vendor  or  the  incumbrancer,3  to  discharge  the  debt,  is  regarded  as  being  merely 
for  indemnity  or  further  security,  and  not  as  creating  any  primary  personal 
liability  in  the  promisor,  obligor,  or  covenantor,  such  as  would  make  the  charge 
his  proper  debt  and  thus  at  his  death  render  his  personal  estate  liable  to  dis- 
charge the  incumbrance  in  relief  of  his  heir  or  devisee.  In  such  case,  without 
further  evidence  of  intention  to  change  the  burden  of  the  charge,  the  primary 
liability  of  the  land  remains  unaffected,  and  the  estate  passes  to  the  heir  or 
devisee  cum  onere.  Such  an  undertaking  by  the  purchaser  to  save  the  vendor 
harmless  from  the  mortgage  will  not  make  the  mortgage  the  debt  of  the 
former,  since,  if  there  were  no  such  instrument,  equity  would  "  raise  upon  his 
conscience  an  obligation  to  indemnify  the  vendor."  4  And  even  though  the 
purchaser  covenants  with  both  the  vendor  and  the  incumbrancer,  and  gives  a 
bond  to  the  latter,  it  has  been  held  that  this  is  not  sufficient  to  constitute  such 
an  assumption  of  the  debt  as  to  make  his  personal  estate  liable  therefor.5 
Neither  a  covenant  by  a  devisee  with  the  owner  of  the  mortgage  for  additional 
interest,6  nor  a  covenant  by  the  heir  or  devisee  or  purchaser,  upon  transfer  of 
the  mortgage,  that  he  will  pay  the  debt,7  is  of  itself  sufficient  to  constitute  an 


1.  Deed  of  Encumbered  Land.  —  Stebbins  v. 
Hall,  29  Barb.  (N.  Y.)  524,  reviewing  many 
cases.    See  O'Conner  v.  O'Conner,  88  Tenn.  76. 

In  Newcomer  v.  Wallace,  30  Ind.  2 16,  a  deed 
of  conveyance  "  subject  to  the  mortgage 
*  *  *  which  the  said  C.  N.  is  to  fully  pay 
and  satisfy,"  was  held  to  impose  the  mortgage 
debt  upon  the  grantee  and  make  his  personal 
estate  liable. 

For  Full  Discussion  see  the  title  Vendor  and 
Purchaser. 

2.  Contract  Bond  or  Covenant  Held  Insufficient 
to  Constitute  Assumption  of  Debt.  —  Evelyn  v. 
Evelyn,  2  P.  Wms.  659;  Leman  v.  Newnham, 
1  Ves.  51;  Woods  v.  Huntingford,  3  Ves.  Jr. 
131 ;  Ancaster  v.  Mayer,  1  Bro.  C.  C.  454; 
Mattheson  v.  Hardwicke,  2  P.  Wms.  (6th  ed.) 
665,  note:  Billinghurst  v.  Walker,  2  Bto.  C. 
C.  604;  Milchell  v.  Mitchell,  3  Md.  Ch.  71. 
But  see  supra,  this  division  of  this  section, 
Assumption  of  Debt — In  General,  note  Assump- 
tion of  Debt  Imposing  Personal  Liability. 

3.  Contract  with  Vendor  or  Incumbrancer  — 
England.  —  Butler  v.  Butler,  5  Ves.  Jr.  534; 
Lechmere  v.  Charlton,  15  Ves.  Jr.  193;  Billing- 
hurst v.  Walker,  2  Bro.  C.  C.  607;  Woods  v. 
Huntingford,  3  Ves.  Jr.  131;  Waring  v.  Ward, 
7  Ves.  Jr.  332;  Tweddell  v.  Tweddell,  2  Bro. 

1 


C.  C.  101-152;  Basset  v.  Percival,  I  Cox  Ch.  268; 
Shafto  v.  Shafto,  1  Cox  Ch.  207.  See  also 
Bagol  v.  Oughton,  1  P.  Wms.  347. 

New  York.  —  Cumberland  v.  Codringlon,3 
Johns.  Ch.  (N.  Y.)  229. 

Pennsylvania.  —  Lennig's  Estate,  52  Pa.  St. 
135;  Mansell's  Estate,  1  Pars.  Eq.  Cas.  (Pa.) 
370;  Trevor  v.  Perkins,  5  Whart.  (Pa.)  244. 

Virginia.  —  Pleasants  v.  Flood,  89  Ya.  97. 

Such  a  transaction,  however,  may  have  the 
effect  of  making  the  decedent's  personal  estate 
liable  as  an  auxiliary  fund  to  the  real  esiale, 
to  be  taken  in  case  the  latter  is  deficient. 
Pleasants  v.  Flood,  8g  Va.  97. 

4.  Lord  Eldon  in  Waring  v.  Ward,  7  Ves.  Jr. 
332-337,  quoted  with  approval  by  Sergeant,  J., 
in  Trevor  v.  Perkins,  5  Whart.  (Pa.)  244. 

5.  Covenant  with  Both  Vendor  and  Incum- 
brancer.—  Billinghurst?'.  Walker,  2  liro.  C.  C. 
604.  See  also  Cumberland  v.  Codrington,  3 
Johns.  Ch.  (N.  Y.)  22Q. 

6.  Covenant  for  High  Bate  of  Interest.  —  Shafto 
v.  Shafto,  1  Cox  Ch.  207. 

7.  Covenant  to  Pay  Debt,  on  Transfer  of  Mort- 
gage. —  Tankerville  v.  Fawcet,  2  Bro.  C.  C.  58; 
Evelyn  v.  Evelyn,  2  P.  Wms.  659:  Woods  v. 
Huntingford,  3  Ves.  Jr.  131;  Billinghurst  v. 
Walker,  2  Bro.  C.  C.  607;  Lord  Hardwicke 
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adoption  or  assumption  of  the  obligation;  but  the  land  will  still  remain  the 
primary  security. 

Necessity  for  Direct  Liability  at  Law.  —  The  purchaser  in  his  lifetime,  in  order  to 
charge  his  personal  estate  as  the  primary  fund,  must  make  himself,  by  contract, 
personally  and  directly  liable  at  law  fur  the  debt  to  the  owner  of  the  incum- 
brance;  and  even  a  covenant  or  bond  for  the  purpose  will  not  be  sufficient 
unless  accompanied  by  circumstances  showing  a  decided  intention  thereby 
to  make  the  debt  primarily  and  personally  his  own.1 

cc.  Payment  of  Interest  or  Part  Payment  of  Principal.  —  Neither  payment  of 
interest  2  nor  even  part  payment  of  the  principal3  constitutes  such  an  adop- 
tion of  the  debt  by  the  one  acquiring  the  property  subject  to  the  incumbrance, 
as  to  make  the  obligation  his  own  and  thus  render  his  personal  estate  liable 
for  its  discharge. 

dd.  Voluntary  Charge  of  Decedent's  Debt  by  Heir  or  Devisee.  —  Though  the  heir 
or  devisee  voluntarily  charges  upon  the  land  a  debt  of  the  decedent,  this  will 
not  render  his  personal  estate  liable;  the  debt  is  still  an  obligation  of  the  first 
decedent,  and  the  land  is  the  primary  security.4 

ee.  Acts  of  Agent  or  Personal  Representative.  —  An  agent  or  personal  repre- 
sentative cannot  bind  his  principal  personally,  or  the  estate  represented  by  him, 
for  a  debt  chargeable  on  land  descended  to  the  latter.5 

(c)  Acts  Sufficient  to  Constitute  Assumption  —  aa.  In  General.  —  In  order  to  shift  the 
liability  from  the  land  to  the  personal  estate,  there  must,  according  to  the 
doctrine  of  the  English  cases,  be  a  direct  communication  and  contract  between 
the  heir,  devisee  or  purchaser,  and  the  incumbrancer,6  but  in  the  United  States 
such  direct  contract  is  not  generally  necessary.7 

bb.  New  Contract.  —  The  incumbrance,  as  between  the  heir  or  devisee  and 
the  representatives  of  the  purchaser,  is  the  latter's  personal  debt  if,  beyond 
his  covenant,  he  enters  into  a  new  contract  with  the  mortgagee,  as  for  different 
times  and  modes  of  payment.8 

cc  New  Mortgage.  —  So,  too,  where  the  heir  or  devisee  or  purchaser  of  the 
encumbered  estate  gives  a  new  mortgage  for  the  debt,  it  has  been  held  that  he 
thereby  makes  the  debt  his  own.9  And  if  the  purchaser  or  heir  of  an  encum- 
bered estate  borrows  a  further  sum  of  the  mortgagee  and  gives  a  new  mort- 
gage for  both  the  sums  loaned,  he  thereby  makes  the  entire  debt  his  own,  and 

in  Robinson  v.  Gee,  r  Ves.  251;  Lord  Eldon  in  cases  cited  supra,  this  division  of  this  section, 

Waring  v.  Ward,  7  Ves.  Jr.  332.  Assumption  of  Debt — In  General. 

1.  Heir,  Devisee,  or  Purchaser  Must  Become  Per-  7.  Direct  Contract  Not  Generally  Required  in 
sonally  and  Primarily  Liable  to  Incumbrancer. —  United  States.  —  In  re  McCracken,  29  Pa.  St. 
Cumberland  v.  Codrington,  3  Johns.  Ch.  (N.  426.  And  see  the  American  cases  cited  supra, 
Y.)  229,  8  Am.  Dec.  492;  Mansell's  Estate,  1  this  division  of  this  section,  Assumption  of 
Pars.  Eq.  Cas.  (Pa.)  367.  Debt—  In  General. 

2.  Payment  of  Interest.  —  Shafto  v.  Shafto,  1  8.  New  Contract.  —  Oxford  v.  Rodney ,  14  Ves. 
Cox  Ch.  207;  Billinghurst  v.  Walker,  2  Bro.  Jr.  417.  See  also  Donisthorpe  v.  Porter,  2 
C.  C.  604.  Eden  162. 

3.  Part  Payment  of  Principal.  —  Perkyns  v.  9.  New  Mortgage  Operates  as  an  Assumption. — 
Baynlun,  2  P.  Wms.  664,  note;  Billinghurst  Woods  v.  Huntingford,  3  Ves.  Jr.  128;  Waring 
v.  Walker,  2  Bro.  C.  C.  604;  Mattheson  v.  Hard-  v.  Ward,  5  Ves.  jr.  670,  7  Ves.  Jr.  332;  Bar- 
wicke,  2  P.  Wms.  (6th  ed.)  665,  note;  Pitt  v.  ham  v.  Thanet,  3  Myl.  &  K.  607;  Mansell's 
Pitt,  T.  &  R.  180.  Estate,  1  Pars.  Eq.  Cas.  (Pa.)  367;  Lennig's 

4.  Voluntary  Charge  by  Heir  or  Devisee.  —  Estate,  52  Pa.  St.  135;  Gould  v.  Winthrop, 
Tankerville  v.  Favvcet,  2  Bro.  C.  C.  57;  Lawson  5  R.  I.  319.  See  also  Donisthorpe  v.  Porter,  2 
v.  Hudson,  1  Bro.  C.  C.  58,  affirmed  3  Bro.  P.  Eden  162. 

C.  (Toml.  ed.)  424.     See   also  Perkyns   v.  But  a  mortgage  of  the  same  land  by  the  heir 

Bayntun,  2  P.  Wms.  664,  note;  McLearn  v.  or  devisee  for  the  express  purpose  of  discharg- 

Wallace,  10  Pet.  (U.  S.)  625.  ing  the  ancestor's  debt  does  not  operate  as  an 

5.  Act  of  Agent  or  Personal  Representative. —  assumption.  Perkyns  v.  Bayntun,  2  P.  Wms. 
Cumberland  v.  Codrington,  3  Johns.  Ch.  (N.  664,  note. 

Y.)  229,  8  Am.  Dec.  492.  And  a  mortgage  given  merely  in  lieu  of  the 

6.  Necessity  of  Direct  Contract  —  English  Rule.  incumbrance  created  by  the  ancestor,  without 
—  Cumberland  v.  Codrington,  3  Johns.  Ch.  (N.  any  additional  security,  personal  or  otherwise, 
Y.)  229,  8  Am.  Dec.  492,  reviewing  the  English  included  therein,  has  no  further  effect  than  to 
cases  on  the  subject.     See  also  the  English  conlinue  in  a  different  form  the  original  lien 
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his  personal  estate  at  his  death  will  be  liable  for  the  whole  sum  due  the  mort- 
gagee in  exoneration  of  the  lands  descended  or  devised ;  notwithstanding  he 
exempts,  in  the  new  mortgage,  his  person  and  property,  except  what  is  com- 
prised in  such  new  mortgage,  from  liability  in  respect  to  the  debts.1 

dd.  Receipt  ok  Mortgage  Money  a  Test.  —  The  question  whether  the  person 
who  takes  the  encumbered  land  and  covenants  for  the  payment  of  the  debt 
has  received  any  part  of  the  money  for  which  the  incumbrance  was  given:  has 
been  deemed  of  controlling  importance  in  certain  cases.  If  he  has  received 
part. of  such  money,  it  is  held  that  he  has  made  the  debt  his  own,  and  his  per- 
sonal estate  at  his  death  will  be  liable;  otherwise  if  his  covenant  is  purely  a 
matter  of  indemnity.2 

ee.  Taking  Mortgage  as  Part  of  Purchase  Price.  —  Where  the  mortgage  is 
assumed  by  the  purchaser  as  part  of  the  consideration  or  purchase  price,  the 
charge  thereby  becomes  his  own  personal  obligation,  and  at  his  death  his 
personal  estate  is  liable  to  discharge  the  incumbrance.3 

5.  Statutory  Provisions  —  a.  In  England.  —  By  several  English  statutes, 
known  as  Locke  King's  Act  and  its  amendments,  lands  or  hereditaments 
descended  or  devised  subject  to  a  mortgage  or  any  equitable  charge,  including 
a  vendor's  lien,  are  primarily  chargeable  therewith  unless  the  testator  has 
signified  a  contrary  intention  in  his  will,  and  a  general  charge  of  debts  is  not 
deemed  a  signification  of  such  intention.4 


on  the  property.  M'Learn  v.  Wallace,  10  Pet. 
(U.  S.)  625. 

1.  New  Mortgage  for  Additional  Consideration. 

—  Woods  v.  Huntingford,  3  Ves.  Jr.  128;  Lush- 
ington  v.  Sewell,  1  Sim.  435. 

2.  Liability  Imposed  by  Receipt  of  Mortgage 
Money.  —  Bagot  v.  Oughton,  1  P.  Wins.  347; 
Robinson  v.  Gee,  1  Ves.  251;  Tate  v.  Austin, 
1  P.  Wms.  264;  Woods  v.  Huntingford,  3  Ves. 
Jr.  128;  Pocock  v.  Lee,  2  Vern.  604.  See  also 
Waring  v.  Ward ,  5  Ves.  Jr.  670,  7  Ves.  Jr.  332.  - 

3.  Debt  Assumed  Where  Mortgage  Is  Part  of 
Purchase  Price  —  England.  —  Parsons  v.  Free- 
man, Ambl.  115;  Cope  v.  Cope,  2  Salk.  449; 
Belvedere  v.  Rochfort,  6  Bro.  C.  C.  520;  Bi  11- 
inghursi  v.  Walker,  2  Bro.  C.  C.  604;  Oxford 
v.  Rodney,  14  Ves.  Jr.  417;  Butler  v.  Butler,  5 
Ves.  Jr.  534.  See,  however,  Tweddell  v.  Twed- 
dell,  2  Bro.  C.  C.  101-152. 

New  Jersey. — Coudert  v.  Coudert,  43  N.J. 
Eq.  407.  In  this  case,  however,  the  earlier  de- 
cisions in  Campbell  v.  Campbell,  30  N.  J.  Eq. 
415,  and  Mount  v.  Van  Ness,  33  N.  J.  Eq.  262, 
holding  a  contrary  doctrine,  were  not  cited. 

Ohio.  —  See  Thompson  v.  Thompson ,  4  Ohio 
St.  333. 

Pennsylvania.  —  Hoff's  Appeal,  24  Pa.  St. 
200;  Lennig's  Estate,  52  Pa.  St.  135;  Wood- 
ward's Appeal,  38  Pa.  St.  322.  See  also  Man- 
sell's  Estate,  1  Pars.  Eq.  Cas.  (Pa.)  367. 

Tennessee.  —  O'Conner  v.  O'Conner,  88 
Tenn  76. 

For  a  Full  Discussion  of  this  question,  see  the 
title  Vendor  and  Purchaser. 

Chancellor  Kent,  however,  was  inclined  to 
doubt  the  rule  as  stated  in  the  text,  and  con- 
sidered that  the  only  question  is  whether  a 
right  of  action  at  law  does  not  accrue  to  the 
mortgagee,  when  the  amount  of  the  mortgage 
debt  is  distinctly  marked  and  separated  from 
the  price  to  be  paid  to  the  vendor,  and,  by 
agreement  between  vendor  and  vendee,  is  left 
in  the  hands  of  the  latter  for  the  use  of  the 
mortgagee.    Cumberland  v.   Codrington,  3 


Johns.  Ch.  (N.  Y.)  229,  8  Am.  Dec.  492.  To 
the  same  effect  see  Hirst's  Appeal,  92  Pa.  St. 
491.  And  see  also  Neilson  v.  Blight,  1  Johns. 
Cas.  (N.  Y.)  205;  Weston  v.  Barker,  12  Johns. 
(N.  Y.)  276,  7  Am.  Dec.  319. 

Where  the  Purchaser  Assumes  Incumbrance*  as 
the  Entire  Consideration  or  purchase  price,  ob- 
viously he  makes  the  debt  his  own.  Hoff's 
Appeal,  24  Pa.  St.  200. 

4.  English  Statutes.  —  17  &  18  Vict.,  c.  113, 
amended  by  30  &  31  Vict.,  c.  69;  40  &  41  Vict., 
c.  34.  See  generally,  as  to  construction  of 
these  statutes,  In  re  Wormsley,  4  Ch.  D.  665; 
Lipscomb  v.  Lipscomb,  L.  R.  7  Eq.  501;  Power 
v.  Power,  8  Ir.  Ch.  340;  Trestrail  v.  Mason,  7 
Ch.  D.  655 ;  Leonino  v.  Leonino,  10  Ch.  D.  460; 
In  re  Smith,  33  Ch.  D.  195;  Stone  v.  Parker, 
1  Drew.  &  Sm.  212;  Gibbins  v.  Eyden,  L.  R. 
7  Eq.  371 ;  Sackville  v.  Smyth,  L.  R.  17  Eq.  153; 
Smith  v.  Smith,  3  Gift.  263.  See  also  the  title 
Executors  and  Administrators,  vol.  11,  p. 
1062. 

What  Mortgages  Are  Within  the  Acts.  —  Pem- 

brooke  v.  Friend,  I  Johns.  &  H.  132;  Davis 
v.  Davis,  24  W.  R.  962;  Coleby  v.  Coleby,  L. 
R.  2  Eq.  803;  Hepworth  v.  Hill,  30  Beav.  476; 
Day  v.  "Day,  14  W.  R.  261;  In  re  Anthony, 
(1892)  1  Ch.  450;  Nesbett  v.  Lander,  17  L.  R.  Ir. 
53;  In  re  Cockcroft,  24  Ch.  D.  94:  In  re  Kidd, 
(1894)  3  Ch.  558;  Dowdall  v.  M'Cartan,  5  L. 
R.  Ir.  313,  642;  Harding  v.  Harding,  L.  R.  13 
Eq.  493- 

A  General  Charge  was  held  not  a  mortgage 
within  the  act.    Hepworth  v.  Hill,  30  Beav. 

476. 

A  Vendor's  Lien  was  held  not  to  be  a  "  charge 

by  way  of  mortgage  "  within  17  &  18  Vict.,  c. 
113.  Hence,  the  personal  estate  remained 
primarily  liable  to  discharge  the  lien,  and  the 
heir  was  entitled,  as  against  the  personal  rep- 
resentative, to  have  the  personalty  applied  to 
that  purpose.  Hood  p.  Hood,  5  W.  R.  747,  3 
Jur.  N.  S.  684.  Compare  Barnwell  v.  Iremonger, 
1  Drew.  &  Sm.  255.    But  the  amendatory  act 
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Lien  Creditor's  Rights  Unaffected.  —  The  statutes  provide  in  terms,  however,  that 
the  rights  of  the  incumbrancer  to  full  payment  or  satisfaction  of  his  debt  out 
of  the  decedent's  personal  estate,  or  otherwise,  shall  not  be  affected  or  dimin- 
ished ;  but  this  provision  protects  only  the  incumbrancer,  and  does  not  extend 
to  other  parties.1 

Contribution  under  the  statutes. — -Since  these  statutes  it  has  been  held  that 
where  mortgaged  land  has  been  devised  in  parcels  to  different  persons,  the 
devisees  thereof  must  contribute  toward  discharging  the  mortgage  debt,  pro- 
portionably  to  the  value  of  their  respective  interests  at  the  testator's  death.2 
And  the  same  rule  has  been  applied  to  testamentary  gifts  of  real  and  personal 
estate  subject  to  the  same  mortgage;  both  realty  and  personalty  being  held 
liable  to  ratable  contribution  notwithstanding  the  statute.3 

b.  In  the  United  States.  —  In  some  states  statutes  have  been  enacted 
making  a  mortgage  upon  land  devised  or  descended  a  primary  charge  upon 
the  land,  to  the  exoneration  of  the  personalty,4  unless  there  is  an  express 


of  30  &  31  Vict.,  c.  69,  extended  the  meaning; 
of  the  word  "  mortgage  "  so  as  to  include  a 
vendor's  lien.  Harding  v.  Harding,  L.  R.  13 
Eq.  493;  Hudson  v.  Cook,  L.  R.  13  Eq.  417, 
26  L.  T.  N.  S.  180. 

The  later  amendatory  act  of  40  &  41 
Vict.,  c.  34,  provided  that  the  real  estate  of  any 
testator  or  intestate  who  should  die  on  or  after 
Dec.  31,  1877,  should  be  primarily  chargeable 
with  the  payment  of  any  mortgage  or  ec  uitable 
charge  to  which  it  was  subject,  and  that  the 
devisee,  leg  ttee,  or  heir  should  not  be  allowed 
contribution  from  any  other  estate  of  such  tes- 
tator or  intestate,  unless  (in  the  case  of  a  tes- 
tator) a  contrary  intention  had  been  signified, 
and  a  charge  upon  any  residuary  estate  was 
not  deemed  an  expression  of  such  intention. 

What  Property  Is  Within  the  Acts.  —  Piper  v. 
Piper,  1  Johns.  &  H.  91;  Lewis  v.  Lewis,  L. 
R.  13  Eq.  219;  Solomon  v.  Solomon,  10  Jur. 
N.  S.  331,  12  W.  R.  540,  33  L.  J.  Ch.  473;  Gall 
v.  Fenwick,  22  W.  R  2n,  43  L.  J.  Ch.  178;  /;/ 
re  Wormsley,  4  Ch.  D.  665;  In  re  Kershaw,  37 
Ch.  D.  674.;  Elliott  v.  Dearsley,  16  Ch.  D.  322; 
In  re  Anthony,  (1893)  3  Ch.  498. 

What  Persons  Are  Within  the  Acts.  —  Dacre 
v.  Patrickson,  1  Drew.  &  Sra.  186;  Power  v. 
Power,  8  Ir.  Ch.  340;  Piper  v.  Piper,  1  Johns. 
&  H.  91;  Nelson  v.  Page,  L.  R.  7  Eq.  25;  Rolfe 
v.  Perry,  3  De  G.  J.  &  S.  481;  Given  v.  Massey, 
31  L.  R.  Ir.  126. 

What  Is  an  Expression  of  Contrary  Intention 
Within  the  Acts.  —  In  re  Campbell,  (1 893)  2  Ch. 
206;  Pembrooke  w.  Friend,  1  Johns.  &  H.  132; 
Brownson  v.  Lawrance,  L.  R.  6  Eq.  1;  Wool- 
stencroft  v.  Woolstencroft,  2  De  G.  F.  &  J.  347; 
Coote  v.  Lowndes,  L.  R.  10  Eq.  376;  Moore  v. 
Moore,  I  De  G.  J.  &  S.  602;  Eno  v.  Tatham, 
3  De  G.  J.  &  S.  443,  32  L.  J.  Ch.  311;  Mellish 
v.  Vallins,  2  Johns.  &  H.  194;  Newman  v.  Wil- 
son, 31  Beav.  33:  Maxwell  v.  Hyslop,  L.  R.  4 
Eq.  407,  L.  R.  4  H.  L.  506;  Allen  v.  Allen,  30 
Beav.  395;  Porcher  v.  Wilson,  12  W.  R.  1001; 
Nelson  v.  Page,  L.  R.  7  Eq.  25;  Greated  v. 
Greaied,  26  Beav.  621;  Gall  v.  Fenwick,  22  W. 
R.  211,  43  L.  J.  Ch.  178;  In  re  Rossiter,  13  Ch. 
D-  3551  In  re  Newmarch,  9  Ch.  D.  12;  Elliott 
v.  Dearsley,  16  Ch.  D.  322;  Buckley  v.  Buck- 
ley, L.  R.  19  Ir.  544;  In  re  Fleck,  37  Ch.  D. 
677;  In  re  Nevill,  59  L  J.  Ch.  511,  32  L.  T.  N. 
S.  864;  Gibbins  v.  Eyden,  L.  R.  7  Eq.  371; 
Sackville  v.  Smyth,  L.  R.  17  Eq.  153;  In  re 


Smith,  33  Ch.  D.  195,  disapproving  Brownson 
v.  Lawrance,  L.  R.  6  Eq.  1;  Rodhousez/.  Mold, 
13  W.  R.  854,  35  L.  J.  Ch.  67;  Smith  v.  More- 
ton,  37  L.  J.  Ch.  6;  Wisden  v.  Wisden,  5  Jur. 
N.  S.  455;  Trestrail  v.  Mason,  7  Ch.  D.  655; 
Early  v.  Early,  16  Ch.  D.  214,  note;  In  re 
Athill,  16  Ch.  D.  211;  Leonino  v.  Leonino, 
10  Ch.  D.  460;  Stringer  v.  Harper,  26  Beav. 
33;  Evans  v.  Wyatt,  31  Beav.  217;  Ker  v.  Ker, 
Ir.  R.  4  Eq.  15. 

1.  Creditor  Unaffected  by  Statute.  —  Lipscomb 
v.  Lipscomb,  L.  R.  7  Eq.  501. 

2.  Contribution  Between  Devisees.  —  In  re  New- 
march,  48  L.  J.  Ch.  28,  9  Ch.  D.  12;  Leonino 
v.  Leonino,  10  Ch.  D.  460. 

3.  Contribution  Between  Devisees  and  Legatees. 
—  Trestrail  v.  Mason,  7  Ch.  D.  655,  47  L.  J. 
Ch.  249.  See  also  Leonino  v.  Leonino,  10  Ch. 
D.  460;  and  compare  Evans  v.  Wyatt,  31  Beav. 
217,'  8  Jur.  N.  S.  499,  10  W.  R.  813. 

4.  Statutes  in  United  States  —  New  York.  — 
Wetmore  v.  Peck,  (Supm.  Ct.  Spec.  T.)  66 
How.  Pr.  (N.  Y.)  54;  Moseley  v.  Marshall,  22 
N.  Y.  200;  DeGraaf  v.  Cochrane,  21  N.  Y.  App. 
Div.  381;  Gelston  v.  Shields,  16  Hun  (N.  Y.) 
143;  Cogswell  v.  Cogswell,  2  Edw.  (N.  Y.) 
231;  Halsey  v.  Reed,  9  Paige  (N.  Y.)  446; 
House  v.  House,  10  Paige  (N.  Y.)  158;  Erwiri 
v.  Loper,  43  N.  Y.  521;  Stilwell  v.  Melrose, 
15  Hun  (N.  Y.)  379;  Matter  of  Gray,  27  Hun 
(N.  Y.)  455;  Taylor  v.  Taylor,  3  Bradf.  (N.  Y.) 
54;  Roosevelt  v.  Carpenter,  28  Barb.  (N.  Y.) 
426;  Meyer  v.  Cahen,  in  N.  Y.  270;  Hauselt 
v.  Patterson,  124  N.  Y.  349. 

Louisiana.  —  Rabasse's  Succession,  47  La. 
Ann.  1126.  See  also  Sinnott's  Succession,  3 
La.  Ann.  175;  Eskridge  v.  Farrar,  34  La.  Ann. 
709;  Coste's  Succession,  43  La.  Ann.  144. 

Missouri.  —  Tucker  v.  Wells,  in  Mo.  403. 

See  also  the  various  local  statutes,  and  the 
title  Executors  and  Administrators,  vol.  11, 
p.  1063. 

A  Power  of  Sale  in  trust  to  an  executor  ap- 
plies only  in  respect  to  those  debts  for  the  pay- 
ment of  which  the  executor  can  be  made 
answerable  in  his  representative  cepacity;  so, 
under  this  statute,  it  does  not  apply  in  respect 
to  debts  secured  by  mortgages  on  lands  de- 
vised. Van  Vechten  v.  Keator,  63  N.  Y. 
52. 

Statute  Not  Retroactive.  —  The  statute  cannot 
affect  rights  accrued  prior  to  the  time  when 
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direction  to  the  contrary  in  the  will,1  or  otherwise  changing  the  previously- 
existing  rule,2  while  in  other  states  the  right  of  heirs  and  devisees  to  exonera- 
tion has  been  left  unimpaired.3  Such  statutes  have  been  construed  as  inappli- 
cable to  a  mortgage  given  to  secure  the  mortgagee  on  account  of  accommodation 
indorsements  for  the  mortgagor's  benefit  4  or  to  secure  the  debt  of  a  third 
person;5  and  it  has  also  been  held  that  they  are  not  applicable  to  vendors' 
liens.6 

Rights  of  Mortgagee  Unaffected  by  New  York  Statute.  —  The  statutes  have  been  held 
to  operate  merely  as  an  equitable  -regulation  between  the  heir  or  devisee  and 
the  personal  representative  of  the  decedent,  without  impairing  the  legal  rights 
of  the  mortgage  creditor.  The  latter,  therefore,  may  obtain  satisfaction  by 
foreclosure  of  the  mortgage  or  by  a  suit  against  the  heirs;7  and  he  also  has 
the  legal  right  to  resort  to  the  personal  property  of  the  estate,8  except  that 
in  this  case  the  equitable  rule  of  marshaling  assets  may  be  applied  to  compel 
him  first  to  exhaust  his  remedy  against  the  land.9 


it  went  into  operation.  Mollan  v.  Griffith,  3 
Paige  (N.  Y.)  402. 

Conflict  of  Laws.  —  Heirs  of  mortgaged  real 
estate  that  is  situated  in  another  state,  although 
they  have  obtained  a  decree  in  that  state  that 
the  mortgage  be  paid  out  of  the  decedent's 
personal  property  situated  in  New  York,  can- 
not obtain  payment  out  of  that  fund  under 
the  statute  in  the  latter  state.  The  decree  of 
the  foreign  court  has  no  extraterritorial  force, 
and  can  affect  only  such  property  as  is  situated 
within  its  jurisdiction;  while  the  New  York 
court  has  entire  dominion  of  the  personal 
properly  within  the  state.  Rice  v.  Harbeson, 
2  Thomp.  &  C.  (N.  Y.)  4,  a  firmed  63  N.  Y.  493. 

1.  "Express  Direction "  for  Discharge  of  Mort- 
gage. —  Searles  v.  Brace,  (Supm.  Ct  Spec.  T.) 
19  Abb.  N.  Cas.  (N.  Y.)  10;  Moseley  v.  Mar- 
shall, 22  N.  Y.  200;  Alexander  v.  Powell,  3 
Dem.  (N.  Y.)  152;  Matter  of  Hopkins,  57  Hun 
(N.  Y.)  9;  Stuart  v.  Kissam,  11  Barb.  (N.  Y.) 
271;  Waldron  v.  Waldron,  4  Bradf.  (N.  Y.)  114. 
See  also  Matter  of  Gray,  27  Hun  (N.  Y.)  455. 

No  Particular  Form  of  Words  Is  Necessary  to 
take  the  case  out  of  the  operation  of  the  stat- 
ute, but  the  expression  must  be  so  clear  and 
distinct  that  the  testator's  intention  cannot  be 
sal  isfied  by  payment  of  the  debts  in  the  man- 
ner the  statute  prescribes.  Rapalye  v.  Rapalye, 
27  Barb.  (N.  Y.)  610. 

So  a  general  direction  by  the  testator  for  the 
payment  of  his  just  debts  is  not  such  "  an  ex- 
press direction  "  that  a  mortgage  on  land  de- 
vised should  be  paid  out  of  the  personalty  as 
to  take  the  case  out  of  the  statute,  and  there- 
fore the  devisee  is  not  entitled  to  exoneration. 
Taylor  v.  Wendel,  4  Bradf.  (N.  V.)  324; 
Rapalye  v.  Rapalye,  27  Barb.  (N.  Y.)  610. 

Directions  Applicable  to  Lands  Conveyed.  — 
Directions  to  pay  mortgages  out  of  the  per- 
sonal estate  may  be  applicable  alike  to  mort- 
gages on  lands  devised  and  lands  conveyed, 
where  the  will  and  deeds  were  executed  on 
the  same  day  and  the  conveyances  were  to 
take  effect  on  the  testator's  death.  Waldron 
v.  Waldron,  4  Bradf.  (N.  Y.)  114. 

2.  The  California  Statute  which  provides  that 
the  incumbrance  of  any  land  devised  shall  not 
be  deemed  a  revocation  of  the  devise,  but  the 
devisee  shall  take  the  same  subject  to  the  in- 
cumbrance, has  been  construed  as  meaning, 
not  that  the  onus  of  discharging  the  incum- 


brance is  thereby  thrown  upon  the  land,  but 
that  it  was  merely  intended  to  abrogate  the 
rule  existing  at  common  law,  whereby  an  in- 
cumbrance of  lands  previously  devised  worked 
a  revocation  of  such  devise.  Matter  of  Wood- 
worth,  31  Cal.  607. 

In  Indiana,  a  similar  statute  is  followed  by  ex- 
plicit directions  as  to  the  funds  out  of  which  the 
incumbrance  is  payable  (Burns's  Annot.  Stat. 
Ind.  (1894),  §§  2734,  2743);  and  all  incum- 
brances, whether  created  by  the  immediate 
ancestor  or  testator,  or  by  a  former  owner,  are 
payable  primarily  out  of  the  personal  estate. 
Newcomer  v.  Wallace,  30  Ind.  216. 

The  Michigan  Statutes  have  made  some 
changes  in  the  rule  referred  to,  but  how  far 
they  were  intended  to  go  has  not  been  de- 
cided.   Clark  v.  Davis,  32  Mich.  154. 

In  Pennsylvania  the  statutes  have  simply 
made  the  real  estate  an  auxiliary  fund  to  the 
personal  estate,  for  the  payment  of  all  the  de- 
cedent's debts,  whether  secured  on  the  land 
or  not.    Torr's  Estate,  2  Rawle  (Pa.)  250. 

3.  In  Texas  the  statutes  have  made  no  change 
in  the  common-law  rules  concerning  the  rights 
of  heirs  and  devisees  to  exoneration.  Minter 
v.  Burnett,  90  Tex.  245. 

4.  Mortgage  to  Secure  Accommodation  Indorse- 
ments. —  Cochrane  v.  Hawver,  54  Hun  (N.  Y.) 
556. 

5.  Mortgage  for  Debt  of  Third  Person.  —  Fisher 

v.  Fisher,  1  Bradf.  (N.  Y.)  335. 

6.  Statutes  Held  Not  Applicable  to  Vendors' 
Liens.  —  A  Vendor's  Lien  is  not  within  the  mean- 
ing and  operation  of  ihe  New  York  statute. 
Lamport  v,  Beeman,34Barb.(N.Y.)239;  Wright 
v.  Holbrook,  32  N.  Y.  587.  See  also  Taylor  v. 
Taylor,  3  Bradf.  (N.  Y.)54;  Johnson  v.  Corbett, 
11  Paige  (N.  Y.)  265. 

7.  Mortgagee  May  Foreclose,  or  Sue  Heir.  — 
Roosevelt  v.  Carpenter,  28  Barb.  (N.  Y.)  426 
[distinguishing  Halsey  v.  Reed,  9  Paige  (N.  Y.) 
453;  Johnson  v.  Corbett.  11  Paige  (N.Y.)  270]; 
Rice  v.  Harbeson,  2  Thomp.  &.  C.  (N.  Y.)  4, 
affirmed  63  N.  Y.  493. 

8.  Eight  of  Mortgagee  to  Payment  Out  of  Per- 
sonalty.—  Rice  f.  Harbeson,  2  Thomp.  &  C. 
(N.  Y.)  4,  affirmed  63  N.  Y.  493.  See  also 
Wright  v.  Holbrook,  32  N.  Y.  587.  Compare 
Halsey  v.  Reed,  9  Paige  (N.  Y.)  446;  Johnson 
v.  Corbett,  11  Paige  (N.  Y.)  265. 

9.  Rule  of  Marshaling  Applied.  —  Rice  v.  Har- 
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Claim  for  Deficiency.  —  The  statutes  not  being  intended  to  deprive  the  mort- 
gagee of  any  part  of  his  debt,  but  simply  to  make  the  land  the  primary  fund 
for  its  payment,  if  the  mortgaged  property  is  insufficient  to  discharge  the 
incumbrance  the  mortgagee  may  of  course  proceed  against  the  personal  estate 
for  the  deficiency,1  sharing  pro  rata  with  other  creditors  of  the  decedent.2 

VI.  Exoneration  of  Encumbered  Specific  Bequest  —  1.  General  Rule.  — 
Where  a  chattel  or  leasehold  estate  has  been  pledged  by  its  owner,  or  encum- 
bered by  him  with  any  lien  or  charge  which  is  not  a  liability  naturally  incident 
to  the  property  itself,  and  it  is  specifically  bequeathed  or  devised  by  him,  the 
legatee  or  devisee  is  entitled  to  have  the  property  exonerated  out  of  the 
testator's  general  personal  estate,  or  to  recover  compensation  from  that  source 
to  the  value  of  his  legacy  or  devise.3 

Debt  of  Third  Person.  —  And  it  makes  no  difference  whether  the  property  was 
pledged  for  a  debt  of  the  testator  or  of  a  third  person.4 

The  Sum  Recoverable,  however,  is  limited  to  the  value  of  the  legacy,  although 
the  incumbrance  be  for  a  greater  amount.5 

Covenant  to  Erect  Building  on  Leasehold  Estate.  —  A  specific  legatee  of  leasehold 
lands  on  which  the  testator  had  covenanted  to  erect  buildings  has  been  held 
entitled  to  have  the  covenant  fulfilled  at  the  expense  of  the  personalty,  even 
though  the  time  for  performance  had  not  expired.0 

2.  Exception  to  General  Rule  —  a.  Insufficiency  of  Personal  Estate. 
—  Where  the  general  personal  estate  is  insufficient,  a  specific  legatee  of  prop- 
erty charged  by  the  testator  in  his  lifetime  with  the  payment  of  a  sum  of 
money  is  not  entitled  to  exoneration  out  of  lands  specifically  devised,  but  as 
against  specific  devisees  and  other  specific  legatees  he  must  take  cum  onere; 
and  a  general  direction  in  the  will  that  the  testator's  debts  shall  be  paid  is 
not  sufficient  to  charge  the  debt  or  any  part  thereof  on  a  specific  devise.7 
This  exception  to  the  general  rule,  however,  depends  wholly  upon  the  insuffi- 
ciency of  the  general  personal  estate.8 

b.  Liability  Incident  to  the  Property  —  (i)  In  General.  —  Where 
the  liability  resting  upon  the  bequest  is  not  a  debt  of  the  testator,  but  a 
burden  incident  to  the  property  itself,  as  rent  accruing  subsequent  to  the 
testator's  death,  on  leaseholds  bequeathed,  or  sums  payable  for  dilapidations 
in  respect  to  the  property,  the  legatee  or  devisee  takes  cum  onere.9 


beson,  2  Thomp.  &  C.  (N.  Y.)  4,  affirmed  63  N. 
Y.  493.  See  also  Johnson  v.  Corbett,  11  Paige 
(N.  Y.)  265;  Wright  v.  Holbrook,  32  N.  Y.  587; 
Halsey  v.  Reed,  9  Paige  (N.  Y.)  446.  And  see 
the  title  Marshaling  Assets,  ante,  p.  1255. 

1.  Deficiency  Payable  Out  of  Personal  Estate.  — 
"Johnson  v.  Corbett,  11  Paige  (N.  Y.)  265;  Hal- 

sey  v.  Reed,  9  Paige  (N.  Y.)  446;  Taylor  v. 
Taylor,  3  Bradf.  (N.  Y.)  54;  Hauselt  v.  Patter- 
son, 124  N.  Y.  349;  Williams  v.  Eaton,  3  Redf. 
(N.  Y.)  503,  where  a  contrary  statement  by 
Bradford,  Surr.,  in  Waldron  v.  Waldron,  4 
Bradf.  (N.  Y.)  114,  is  disapproved. 

2.  Mortgagee  Shares  Pro  Rata  with  Other  Credit- 
ors.—  Johnson  v.  Corbett,  ir  Paige  (N.  Y.)  265; 
Hauselt  v.  Patterson,  124.  N.  Y.  349;  Williams 
v.  Eaton,  3  Redf.  (N.  Y.)  503. 

3.  Specific  Legacy  Exonerated  Out  of  Personal 
Estate.  —  Stewart  v.  Denton,  4  Dougl.  219,  26 
E.  C.  L.  324;  Knight  v.  Davis,  3  Myl.  &  K. 
358;  Lewis  r.  Lewis,  L.  R.  13  Eq.  218; 
Bothamley  v.  Sherson,  L.  R.2oEq.304;  Barry 
v.  Harding,  1  J.  &  La  T.  489;  Bennett  v.  Col- 
ley,  5  Sim.  181;  Fitzwilliams  v.  Kelly,  10  Hare 
266;  Witters  v.  Sowles,  25  Fed.  Rep.  168.  See 
also  Rohards  1.  Wortham,  2  Dev.  Eq.  (17  N. 
Car.)  173,  22  Am.  Dec.  738. 


Mortgaged  Ship.  —  Bacon's  Abr.,  tit.  Mort- 
gage, E.,  vol.  7,  p.  183. 

4.  Property  Pledged  for  Another's  Debts.  — 
Bothamley  v.  Sherson,  L.  R.  20  Eq.  304.  See 
also  Knight  v.  Davis,  3  Myl.  &  K.  358. 

5.  Recovery  Measured  by  Value  of  Bequest.  — 
Bothamley  v.  Sherson,  L.  R.  20  Eq.  304. 

6.  Covenant  to  Build  Fulfilled  at  Expense  of 
Personalty. —  Marshall  v.  Hollovvay,  5  Sim.  196. 
See  also  Simmons  v.  Bolland,  3  Meriv.  547. 
But  see  Fitzwilliams  v.  Kelly,  10  Hare  277. 

7.  Personalty  Insufficient,  Legatee  Takes  Cum 
Onere.  —  In  re  Butler,  (1894)  3  Ch.  250,  follow- 
ing Oneal  v.  Mead,  1  P.  Wms.  693,  and  Halli- 
well  v.  Tanner,  I  Russ.  &  M.  633. 

8.  In  re  Butler,  (1894)  3  Ch.  250. 

9.  Legatee  Takes  Subject  to  Burdens  Incident 
to  the  Property.  —  Hawkins  v.  Hawkins,  13  Ch. 
D.  470;  Hickling  v.  Boyer,  3  Macn.  &  G.  635. 
See  also  Fitzwilliams  v.  Kelly,  10  Hare  266. 
Compare  Harris  v.  Poyner,  1  Drew  174;  Barry 
v.  Harding,  I  J.  &  La  T.  489. 

And  ii  has  been  held  to  make  no  difference 
that  the  leaseholds  were  bequeathed  in  a  resi- 
due.   Hawkins  v.  Hawkins,  13  Ch.  D.  470. 

The  Payment  of  a  Fine  is  an  element  necessa- 
rily incident  to  the  preservation  of  the  lease, 
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(2)  Devise  of  Partnership  Leasehold.  —  Upon  the  same  principle,  a  devise 
by  one  partner  to  another  of  a  partnership  leasehold  passes  the  moiety 
devised,  subject  to  the  partnership  debts.1 

(3)  Bequest  of  Shares  of  Stock.  —  And  the  specific  legatee  of  shares  of 
stock,  it  is  now  held,  must  pay  calls  thereon  subsequent  to  the  testator's 
death,  unless  such  calls  are  necessary  to  render  complete  the  interest  that  the 
testator  professes  to  give ;  while  calls  made  prior  thereto  are  payable  out  of 
the  testator's  general  or  residuary  personal  estate.2 

VII.  Charges  of  Debts  and  Legacies  —  1.  Charge  of  Debts  —  a.  What 
Constitutes  Charge  —  (i)  Early  Rule.  — At  common  law  the  real  prop- 
erty of  a  decedent  could  not  be  made  liable  for  the  payment  of  his  simple  con- 
tract debts,  but  it  passed  to  his  devisee  free  from  debts,  or  descended  to  his  heir, 
who  became  liable  for  the  ancestor's  debts  by  specialty  or  matter  of  record, 
to  the  value  of  the  land,3  and  in  case  of  a  deficiency  of  personal  property  the 
simple  contract  creditors  of  the  decedent  lost  their  claims.4  But  owing  to  the 
injustice  of  this  rule,  it  was  held  that  a  testator,  having  a  right  to  devise  his 
lands,  could  devise  them  subject  to  any  reasonable  condition.  And  when, 
therefore,  there  could  be  collected  from  a  will  so  executed  as  to  be  effectual 
to  pass  lands,  indications  that  the  testator  desired  his  realty  to  be  subject  to 
the  payment  of  his  just  debts,  a  court  of  equity  would  give  effect  to  this  and 
hold  the  lands  charged  with  their  payment.  At  this  stage  of  the  development 
of  the  law  very  slight  circumstances  were  held  sufficient  in  favor  of  the  cred- 
itors, to  indicate  an  intention  to  charge  the  land.5 

(2)  Modem  Rule.  —  The  common-law  rule  that  the  real  estate  of  a  dece- 
dent was  not  subject  to  the  payment  of  his  debts  having  been  changed  by 
statute,  a  decedent's  lands  now  descending  to  his  heirs  or  passing  to  his 
devisee  subject  to  the  payment  of  his  debts,6  it  follows  that  in  cases  where 


within  this  exception.  Fitzwilliams  v.  Kelly, 
10  Hare  266. 

The  case  last  cited  is  treated  by  Sir  John 
Romilly,  M.  R.,  as  establishing  the  proposition 
that  although  everything  due  from  the  testator 
at  his  death  must  be  paid  out  of  his  residuary 
personal  estate,  yet  what  may  become  due 
thereafter  is  not  so  payable,  although  by  reason 
of  his  covenant  his  personal  estate  may  remain 
liable  so  far  as  the  covenantee  is  concerned, 
but  this  amount  is  properly  payable  by  the 
devisee  of  the  leasehold.  Armstrong  v.  Burnet, 
20  Beav.  424;  Bothamley  v.  Sherson,  L.  R.  20 
Eq.  304.  See  also  In  ?-e  Taber,  46  L.  T.  N.  S. 
805,  30  W.  R.  883;  In  re  Crawley,  28  Ch.  D. 
431. 

1.  Partnership  Property  Passes  Cum  Onere.  — 

Farquhar  v.  Hadden,  L.  R.  7  Ch.  1. 

2.  Liability  of  Legatee  for  Calls  on  Stock  — 
Armstrong  v.  Burnet,  20  Beav.  424;  Addams  v. 
Ferick,  26  Beav.  384;  Day  v.  Day,  I  Drew.  & 
Sm.  261;  Witters  v.  Sowles,  25  Fed.  Rep.  168. 
See  also  Barry  v.  Harding,  I  J.  &  La  T.  489; 
In  re  Box,  1  Hem.  &  M.  552;  Robards  v. 
Wortham,  2  Dev.  Eq.  (17  N.  Car.)  173,  22  Am. 
Dec.  738.  Compare  Fitzwilliams  v.  Kelly,  10 
Hare  266. 

The  Former  Rule  was  broader,  in  that  it  com- 
pelled payment  by  the  testator's  estate,  not 
only  of  subscriptions  unpaid  at  the  testator's 
death,  but  of  future  calls  as  well.  Jacques  v. 
Chambers,  n  Jur.  295;  Wright  v.  Warren,  4 
De  G.  &  Sm.  367;  Clive  v.  Clive,  Kay  600; 
Blount  v.  Hipkins,  7  Sim.  51. 

If  the  Legatee  Repudiates  His  Legacy  it  is  obvi- 
ous that  he  thereby  frees  himself  from  any 
liability  in  respect  to  the  testator's  interest. 


Moffett  v.  Bates,  3  Smale  &  G.  468;  Whitcomb 
v.  Starkey,  63  N.  H.  607. 

3.  Land  Not  Assets  at  Common  Law.  —  See  the 
title  Debts  of  Decedents,  vol.  8,  p.  1098,  and 
supra,  this  title,  Common-law  and  Statutory 
Liability  of  Heirs,  Devisees,  and  Legatees. 

4.  See  the  title  Executors  and  Adminis. 
trators,  vol.  11,  p.  838. 

5.  Slight  Indication  Formerly  Sufficient  to  Create 
Charge  —  England.  —  Kidney  v.  Coussmaker, 

1  Ves.  Jr.  436;  Shallcross  v.  Finden,  3  Yes.  Jr. 
738;  Newman  v.  Johnson,  1  Vern.  45;  Trott  v. 
Vernon,  2  Vern.  708;  Beachcroft  v.  Beachcroft, 

2  Vern.  690;  Tompkins  v.  Tompkins,  Prec. 
Ch.  397;  Trott  v.  Vernon,  Prec.  Ch.  430;  Har- 
ris v.  Ingledew,  3  P.  Wms.  91;  Ball  v.  Harris, 
4  Myl.  &  C.  268.  Compare  Chaffin  v.  Gawden, 
Freem.  Ch.  191. 

Canada.  —  In  re  Eaton,  7  Ont.  Pr.  396. 
District  of  Columbia.  —  Tuohy  v.  Martin  2, 
MacArthur  (D.  C.)  572." 
Alabama.  —  Lewis  v.  Ford,  67  Ala.  143. 
New  York. —  Buckley  v.  Buckley,  II  Barb. 
(N.  Y.)  43. 

North  Carolina.  —  Hines  v.  Spruill,  2  Dev. 
&  B.  Eq.  (22  N.  Car.)  93;  Palmer  v.  Armstrong, 
2  Dev.  Eq.  (17  N.  Car.)  268. 

Ohio.  —  Clyde  v.  Simpson,  4  Ohio  St.  445. 
Virginia.  —  Trent  v.  Trent,  Gilmer  (Va.) 
174,  9  Am.  Dec.  594;  Gaw  v.  Huffman,  12 
Gratt.  (Va.)  628;  Downman  v.  Rust,  6  Rand. 
(Va.)  587. 

6.  Statutory  Liability  of  a  Decedent's  Lands.  — 

See  the  title  Executors  and  Administrators, 
vol.  11,  pp.  838,  1068,  and  supra,  this  title, 
Common-law  and  Statutory  Liability  of  Heirs, 
Devisees,  and  Legatees. 
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the  quantum  of  the  testamentary  charge  is  no  greater  than  the  liability 
imposed  by  statute,  the  question  whether  debts  are  charged  upon  the  realty 
for  the  purpose  of  enabling  creditors  of  the  testator  to  resort  thereto  becomes, 
as  between  creditors  and  devisees,  a  matter  of  comparatively  small  importance. 

In  England  this  has  been  the  natural  result  of  successive  statutes;  1  although 
as  between  different  devisees,  a  charge  upon  particular  portions  of  devised 
land,  and  as  between  devisees  and  legatees,  a  charge  on  realty  in  exoneration 
of  personalty,  or  a  charge  whereby  both  classes  of  property  are  made  liable  pari 
passu,  would  appear  still  to  be  of  undiminished  importance. 

In  the  United  states  a  similar  result  has  been  reached,  it  being  held  that  general 
testamentary  provisions  indicating  merely  an  intention  to  subject  the  land  to 
the  testator's  debts,  and  imposing  no  further  liability  than  that  to  which  the 
land  is  subject  by  law,  are  now  immaterial  and  inoperative.8  But  although, 
as  between  the  devisee  and  the  creditors,  no  additional  liability  is  imposed  by 
a  charge,  yet  the  statutes  do  not  prevent  a  debtor  from  providing  in  his  will 
which  portion  of  his  estate  shall  be  primarily,  and  which  secondarily,  liable; 
so  where  a  testator  charges  debts  upon  particular  portions  of  his  land,  thus 
manifesting  an  intention  to  burden  the  parts  so  charged  in  favor  of  other 
portions  of  his  estate,  his  directions  will  be  regarded  and  effectuated  by  the 
courts.3 

Early  Cases  no  Longer  Precedents.  —  It  follows  from  the  foregoing  statements  that 
in  cases  involving  the  rights  of  creditors  to  resort  to  the  land,  the  effect  of  the 
statutes  has  been  to  render  of  small  value  as  precedents  those  cases  decided 
under  the  rules  of  law  which  the  statutes  have  abrogated.4 

Charge  on  Lands  Acquired  After  the  Will.  —  Before  the  passing  of  statutes  which 
enable  a  testator  to  devise  lands  which  he  acquired  subsequent  to  the  execu- 
tion of  the  will,5  it  was  held  that  an  intention  to  charge  with  the  payment  of 


1.  Effect  of  English  Statutes  upon  Charges  of 
Debts  — 3&4W.&M  ,c.  14.— Wilson  v.  Knubley, 
7  East  128;  Coope  v.  Cresswell,  L.  R  2  Ch. 
112;  Hunting  v.  Sheldrake,  9  M.  &  W.  256; 
Plunket  v.  Penson,  2  Atk.  2go;  Lingard  v. 
Derby,  1  Bro.  C.  C.  311,  note;  Hughes  v. 
Doulben,  2  Bro.  C.  C.  614. 

47  Geo.  III.,  c.  74.  —  Hitchon  v.  Bennett,  4 
Madd.  180;  Braithvvaite  v.  Britain,  1  Keen  219. 

3  &  4  Wm.  IV.,  c.  104.  —  Evans  v.  Brown,  5 
Beav.  114;  Hughes  v.  Wells,  9  Hare  749;  Rich- 
ardson z.  Jenkins,  I  Drew.  477;  Mirehouse  v. 
Scaife,  2  Myl.  &  C.  708;  Ball  v.  Harris,  4  Myl. 
&  C.  268;  Collis  v.  Robins,  1  De  G.  &  Sm.  131. 

32  &  33  Vict.,  c.  47.  —  In  re  Hastings,  6  Ch. 
D.  610. 

60  &  61  Vict.,  c.  65.  —  See  the  title  Executors 
and  Administrators,  vol.  ri,  p.  1069,  note; 
and  see  Re  Cary,  W.  N.  129,  cited  in  Law 
Notes  (Eng.)  July,  1901,  p.  202. 

2.  Effect  of  Statutes  in  United  States  —  United 
States.  —  Potter  v.  Gardner,  12  Wheat.  (U.  S.) 
498;  Harmon  7/.  Smith,  38  Fed.  Rep.  482; 
Ames;.  Holderbaum,  44  Fed.  Rep.  224. 

Alabama.  — Carrington  v.  Manning,  13  Ala. 
638;  Lewis  v.  Ford,  67  Ala.  143. 

Maryland.  —  Cornish  v.  Willson,  6  Gill 
(Md.)  315;  Piper  v.  Tuck,  26  Md.  220;  White 
v.  Kauffman,  66  Md.  92;  Balls  v.  Dampman, 
69  Md.  390. 

New  Yo>k. — Smith  v.  Soper,  32  Hun  (N. 
Y.)  46;  Matter  of  Grotrian,  (Surrogate  Ct.)  30 
Misc.  (N.  Y.)  23;  Matter  of  Rochester,  110  N. 
Y.  159,  reversing  46  Hun  (N.  Y.)  651;  Clift  v 
Moses,  116  N.  Y.  144;  Matter  of  Powers,  124 
N.  Y.  361;  Matter  of  Bingham,  127  N.  Y.  296, 
modifying  (Supm.  Ct.  Gen.  T.)  10  N.  Y.  Supp. 


325;  Matter  of  Gantert,  136  N.  Y.  106;  Matter 
of  Van  Vleck,  (Surrogate  Ct.)  32  Misc.  (N.  Y.) 
419;  Matter  of  O'Brien,  39  N.  Y.  App.  Div. 
321. 

North  Carolina.  —  Palmer  v.  Armstrong,  2 
Dev.  Eq.  (17  N.  Car.)  268. 

Pennsylvania.  —  Smith  v.  Porter,  I  Binn. 
(Pa.)  211;  Byrne  0.  Byrne,  3  S.  &  R.  (Pa.)  61, 
8  Am.  Dec.  641. 

Rhode  Island.  —  Woonsocket  Sav.  Inst.  v. 
Ballou,  16  R.  I.  351. 

South  Carolina. — Lloyd  v.  Lloyd,  10  Rich. 
Eq.  (S.  Car.)  469;  Farmer  v.  Spell,  11  Rich.  Eq. 
(S.  Car.)  541. 

Directions  of  this  character  have  been  said 
to  be  "  merely  the  superfluous  expression  of 
the  inevitable  conclusion  or  implication  of 
law,"  Farmer  v.  Spell,  11  Rich.  Eq.  (S.  Car.) 
541 ;  "  a  mere  matter  of  form,"  Byrne  v.  Byrne, 
3  S.  &  R.  (Pa.)  6r,  8  Am.  Dec.  641;  and 
"  almost  unmeaning  in  form  and  rarely  of  any 
import,"  Piper  v.  Tuck,  26  Md.  220.  "  No 
deduction  as  to  the  intention  of  the  testator  10 
make  such  a  charge  can  be  drawn  from  them." 
Cornish  v.  Willson,  6  Gill  (Md.)  315. 

3.  Charge  of  Land  in  Exoneration  of  Other  Prop- 
erty, Unaffected  by  Statutes.  —  Potter  v.  Gardner, 
12  Wheat.  (U.  S.)  498.  See  also  Smith  v. 
Wyckoff,  11  Paige  (N.  Y.)  49;  Woonsocket 
Sav.  Inst.  v.  Ballou,  16  R.  I.  351. 

4.  Early  Cases  as  Precedents.  —  Hines  v. 
Spruill,  2  Dev.  &  B.  Eq.  (22  N.  Car.)  93;  Clyde 
v.  Simpson,  4  Ohio  St.  446;  Moore  v.  Beck- 
vvith,  14  Ohio  St.  I2g. 

5.  See  the  tit'e  Legacies  and  Devises,  vol. 
18,  pp.  720,  724,  725.  And  see  generally  the 
title  Wills. 
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debts  lands  thus  acquired  could  not  be  inferred  from  anything  contained  in 
the  will;  that  a  testator  could  not  charge  after-acquired  lands  any  more  than 
he  could  devise  them.1  Since  these  statutes,  however,  it  would  seem  that 
inasmuch  as  the  testator  can  make  absolute  disposition  of  such  lands,  he  could 
give  them  subject  to  a  charge  of  debts. 

(3)  Devise  to  Executors  —  (a)  General  Rule.  —  Where  a  testator  devises  lands 
to  his  executors,  after  directing  them  to  pay  his  debts,  it  is  generally  held 
that  in  the  absence  of  provisions  in  the  will  repelling  such  an  inference,  the 
lands  so  devised  are  charged  with  the  payment  of  debts  in  priority  to  property 
given  to  other  persons;  the  theory  being  that  the  testator  has  imposed  upon 
the  executors  the  duty  of  paying  debts  to  the  extent  of  the  property  he  has 
given  them.*  And  land  thus  devised  to  executors  has  been  held  so  charge- 
able whether  the  executors  were  given  the  whole  beneficial  interest,3  or  only  a 
life  estate,4  or  no  beneficial  interest  at  all.5 

Rule  One  of  Construction.  —  But  this  rule  depends  upon  the  intention  of  the 
testator,  which  must  be  gathered  from  the  whole  will,  and  the  inference  that 
the  land  was  to  be  charged  may  be  repelled  by  other  circumstances  in  the  will.6 

(b)  Devise  to  One  of  Several  Executors.  —  And  where  the  devise  is  to  one  of  several 
executors  —  "  one  who  happens  to  be  an  executor  "  —  the  inference  that  the 
testator  intended  such  land  to  be  thus  chargeable  is  held  not  to  arise.7 

b.  Charge  on  Realty  in  Exoneration  of  Personalty  —  (1)  In  Gen- 
eral. —  Although  as  a  general  rule  a  decedent's  general  personal  estate  is  the 
primary  fund  for  the  payment  of  his  debts,8  yet  a  testator  may  by  his  will 
indicate  an  intention  to  constitute  his  real  estate,  or  particular  portions  of  his 
property,  either  real  or  personal,  or  both,  the  primary  fund  for  this  purpose, 
and  where  such  an  intention  can  be  gathered  from  the  will  a  court  of  equity 
will  give  it  effect.9 


1.  After-acquired  Lands  Held  Not  Subject  to 
Testamentary  Charge.  —  Hays  v.  Jackson,  6 
Mass.  149;  Walker's  Case,  3  Ravvle  (Pa.) 
239. 

2.  Lands  Devised  to  Executors,  Held  Charged.  — 

Finch  v.  Hattersley,  3  Russ.  345,  note;  Harris 
v.  Watkins,  Kay  438;  Henvell  v.  Whitaker,  3 
Russ.  343;  Hartland  v.  Murrell,  27  Beav.  204. 
See  also  Warren  v.  Davies,  2  Myl.  &  K.  50; 
Dowling  v.  Hudson,  17  Beav.  248.  Compare 
Gaw  v.  Huffman,  12  Gratt.  (Va.)  628. 

3.  Henvell  v.  Whitaker,  3  Russ.  343. 

4.  Finch  v.  Hattersley,  3  Russ.  345,  note. 

5.  Hartland  v.  Murrell,  27  Beav.  204. 
Express  Charge  of  Legacies  —  Direction  to  Pay 

Debts.  —  But  where  lands  devised  to  executors 
are  expressly  charged  with  legacies,  the 
additional  fact  that  there  are  introductory 
words  directing  payment  of  debts  will  not 
operate  as  a  general  charge  of  debts  upon  such 
lands.  Braithwaite  v.  Britain,  1  Keen  207. 
Compare  Dowling  v.  Hudson,  17  Beav.  248. 

6.  Testator's  Intention  Controlling  —  Whole 
Will  to  Be  Considered.  —  Wasse  v.  Heslington, 
3  Myl.  &  K.  495;  In  re  Bailey,  12  Ch.  D.  268 
(explaining  Warren  v.  Davies,  2  Myl.  &  K.  49); 
Moncure,  J.,  in  Gaw  v.  Huffman,  12  Gratt. 
(Va.)  628.  Compare  Dowling  v.  Hudson,  17 
Beav.  248. 

Where  a  testator  directs  that  his  debts  and 
funeral  expenses  are  to  be  paid  by  his  ex- 
ecutors, it  is  prima  facie  to  be  considered  that 
he  means  the  payment  to  be  made  by  them 
out  of  the  funds  which  come  to  their  hands  as 
executors.  Whether  he  intends  that  all  prop- 
erty which  he  gives  to  his  executors  shall  be 
subject  to  the  payment  of  his  debts  and  lega- 


cies, must  be  gathered  from  the  whole  will. 
Wasse  v.  Heslington,  3  Myl.  &  K.  495. 

7.  Exception  to  General  Rule  —  Devise  to  One  of 
Several  Executors. —  Warren  v.  Davies.  2  Myl. 
&  K.  50;  Harris  v.  Watkins,  Kay  43S;  Langs- 
troth  v.  Golding,  41  N.  J.  Eq.  49.  See  also 
In  re  Bailey,  12  Ch.  D.  268;  Gaw  v.  Huffman, 
12  Gratt.  (Va.)  628. 

8.  See  supra,  this  title,  Order  of  Liability  of 
Assets  —  Personal  Estate. 

9.  Testator  May  Exonerate  Personalty  by  Will 
—  England.  —  Morrow  v.  Bush,  I  Cox  Ch.  185; 
Young  v.  Young,  26  Beav.  522. 

Canada.  —  See  Scott  v.  Supple,  13  Can.  L.  T. 
201,  23  Ont.  393. 

United  Slates. — Gardner  v.  Gardner,  3 
Mason  (U.  S.)  178. 

California.  —  Matter  of  Woodworth,  31  Cal. 
617. 

Indiana.  — Scott  v.  Morrison,  5  Ind.  551. 
Kentucky.  —  Marsh  v.  Marsh,  10  B.  Mon. 
(Ky.)  360. 

Maine.  —  Quinby  v.  Frost,  61  Me.  77. 
New  York.  —  Atwater  v  Fowler,  I  Edw.  (N. 
Y.)4i7- 

North  Carolina.  —  Swann  v.  Swann,  5  Jones 
Eq.  (5S  N.  Car.)  297. 

Pennsylvania.  —  Risk's  Appeal,  110  Pa.  St. 
171. 

Rhode  Island.  —  Woonsocket  Sav.  Inst.  v. 
Ballou,  16  R.  I.  351. 

Virginia.  —  Deering  v.  Kerfoot,  Sg  Va.  4ql. 
When  a  Testator  Gives  All  His  Personal  Estate 
to  his  wife,  and  makes  no  provision  for  the 
payment  of  debts,  the  law  makes  the  debts  a 
lien  upon  the  personal  estate;  and  the  bequest 
operates  like  a  gift  of  the  personal  estate,  upon 
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(2)  What  Constitutes  Charge — (a)  in  General. —  In  ascertaining  whether  a 
testamentary  charge  of  debts  operates  to  exonerate  the  personalty,  the  chief 
criterion,  as  in  all  other  instances  involving  the  construction  of  wills,  is  the 
intention  of  the  testator; 1  and  the  court  should  be  slow  to  imply  an  intention 
to  constitute  such  a  charge. a 

The  Burden  of  Proof  rests  on  those  who  allege  that  the  personal  estate  is  exon- 
erated,3 and  to  establish  a  charge  having  such  an  effect,  it  is  necessary  that 
they  do  more  than  merely  bring  the  testator's  meaning  into  doubt.1 

Intent  to  Exonerate  Personalty  Must  Clearly  Appear.  —  It  is  a  well-settled  rule  of  con- 
struction in  these  cases  that  in  order  to  establish  a  charge  on  the  land  to  the 
entire  exoneration  of  the  personal  estate,  it  must  clearly  appear  that  it  was 
the  intention  of  the  testator  not  only  to  charge  the  realty  but  also  to  exonerate 
the  personalty ;  merely  charging  the  real  estate,  though  never  so  anxiously, 
will  not  of  itself  be  sufficient,  and  unless  an  intent  be  manifest  also  to 
exonerate  the  personalty,  the  charge  will  make  the  land  liable  only  in  aid 
of  the  personal  estate;5  a  liability  which  at  the  present  day  is  merely  co- 


the  condition  of  paying  the  debts.  Dunbar 
v.  Dunbar,  3  Vt.  472. 

Between  Specific  Legatee  and  Heir. — A  direction 
that  all  the  testator's  debts  be  paid  "  as  soon 
after  my  death  as  possible,  out  of  any  money 
that  may  first  come  into  the  hands  of  my  ex- 
ecutor," is  not  such  a  charge  on  the  personal 
estate  as  to  subject  a  specific  legacy  to  the 
payment  of  debts  in  exoneration  of  lands 
descended.  Alexander  v.  Miller,  7  Heisk. 
(Tenn.)  65;  Douglass  v.  Baber,  15  Lea  (Tenn.) 
651. 

1.  Intention  of  Testator  Controlling  —  England. 
—  Bootle  v.  Blundell,  I  Meriv.  193:  Collis  v. 
Robins,  1  De  G.  &  Sm.  131;  Ancasterw.  Mayer, 
1  Bro.  C.  C.  454;  Adams  v.  Meyrick,  1  Eq. 
Cas.  Abr.  271,  par.  13;  Watson  v.  Brickwood, 
9  Ves.  Jr.  447;  Bamfield  v.  Wyndham,  Prec. 
Ch.  101;  Wainright  v.  Bendlows,  Prec.  Ch.  451 ; 
Stapleton  v.  Colvile,  Cas.  t.  Talb.  202;  Phipps 
v.  Annesley,  2  Atk.  58;  Webb  v.  Jones,  2  Bro. 
C.  C.  60;  Burton  v.  Knowlton,  3  Ves.  Jr.  107; 
Milnes  v.  Slater,  8  Ves.  Jr.  305. 

Canada.  —  H an old  v.  Wallis,  10  Grant.  Ch. 
(U.  C.)  197. 

United  States.  —  Fenwick  z.  Chapman, "g  Pet. 
(U.  S.)  461. 

Maine.  —  Quinby  v.  Frost,  61  Me.  77. 

Maryland.  —  Buchanan  v.  Pue,  6  Gill  (Md.) 
112. 

Massachusetts.  —  Lee,  Appellant,  18  Pick. 
(Mass.)  285. 

Pennsylvania.  —  Thompson's  Appeal,  (Pa. 
1887)  11  All.  Rep.  455;  Hulton's  Appeal,  104 
Pa.  St.  359. 

Rhode  Island.  —  Calder  v.  Curry,  17  R.  I. 
610. 

South  Carolina.  —  Pinckney  v.  Pinckney,  2 
Rich.  Eq.  (S.  Car.)  218. 

For  a  Full  Discussion  of  the  rules  governing 
the  construction  of  wills,  see  the  title  Wills. 

2.  See  the  title  Abatement  of  Legacies,  vol. 
1,  p.  58;  Matter  of  Rochester,  no  N.  Y.  159; 
Bootle  v.  Blundell,  1  Meriv.  239. 

3.  Burden  of  Proof  on  Those  Alleging  Exonera- 
tion.—  Collis  v.  Robins.  1  De  G.  &  Sm.  142; 
Walker  v.  Hardwick,  1  Myl.  &  K.  396.  Com- 
pare Maxwell  v.  Maxwell,  L.  R.  4  H.  L.  506, 
39  L.  J.  Ch.  698. 

4.  Collis  v.  Robins,  1  De  G.  &  Sm.  142. 

5.  Mere  Charge  on  Land  Not  Sufficient  to  Ex- 


onerate Personalty —  England.  —  Tait  v.  North- 
wick,  4  Ves.  Jr.  816;  Bootle  v.  Blundell,  1 
Meriv.  193;  Stephenson  v.  Heathcote,  1  Eden 
46;  Broadhurst  v.  Richardson,  2  Vent.  349; 
Bromhall  v.  Wilbraham,  Cas.  Talb.  274; 
Whieldon  v.  Spode,  15  Beav.  537;  Dolman  v. 
Smith,  Prec.  Ch.  456;  Walker  v.  Jackson,  2 
Atk.  624;  Stapleton  v.  Slapleton,  2  Ball  &  B. 
523;  Henry  v.  Henry,  Ir.  R.  6  Eq.  286;  Noke 
v.  Darby,  I  Bro.  P.  C.  (Toml.  ed.)  506;  Wells  v. 
Row,  48  L.  J.  Ch.  476;  Ouseley  v.  Anstruther, 
10  Beav.  453;  Lance  v.  Anglionby,  27  Beav. 
65;  Samwell  v.  Wake,  1  Bro.  C.  C.  144;  Walker 
v.  Hardwick,  1  Myl.  &  K.  396;  Collis  v.  Rob- 
ins, 1  De  G.  &  Sm.  131;  Brooke  v.  Warwick, 
2  De  G.  &  Sm.  425;  Rhodes  v.  Rudge,  1  Sim. 
80;  Wythe  v.  Henniter,  2  Myl.  &  K.  635. 

Illinois.  —  Clinefelter  v.  Ayers,  16  111.  329. 

Indiana.  —  Scott  v.  Morrison,  5  Ind.  551. 

Kentucky.  —  Marsh  v.  Marsh,  10  B.  Mon. 
(Ky.)  360. 

Massachusetts. — Seaverz'.  Lewis,  14  Mass.  83. 
New  Jersey.  —  Suydam  v.  Voorhees,  58  N.  J. 
Eq.  157- 

New  York.  —  Clift  v.  Moses,  116  N.  Y.  144. 

North  Carolina.  —  Kirkpatrick  v.  Rogers,  7 
Ired.  Eq.  (42  N.  Car.) 44;  Palmer  v.  Armstrong, 
2  Dev.  Eq.  (17  N.  Car.)  268;  Swann  v.  Swann,  5 
Jones  Eq.  (58  N.  Car.)  297;  Graham  v.  Little, 
5  Ired.  Eq.  (40  N.  Car.)  407. 

Pennsylvania.  —  Mann's  Appeal,  (Pa.  1888) 
14  Atl.  Rep.  270;  Riegelman's  Estate,  174  Pa. 
St.  476. 

Rhode  Island.  —  Potter  v.  Brown,  11  R.  I. 
232;  Calder  v.  Curry,  17  R.  I.  610. 

Texas.  —  Arnold  v.  Dean,  61  Tex.  249. 

In  Groff 's  Appeal,  45  Pa.  St.  379,  the  testator 
devised  separate  tracts  to  different  devisees 
and  charged  on  each  tract  certain  sums  to  be 
paid  expressly  "  for  the  use  of  creditors." 
The  claims  of  the  creditors  were  paid  out  of 
the  personal  estate,  which  proved  sufficient.  It 
was  held  that  such  payment  discharged  Ihe 
lands  from  the  sums  charged  on  them,  as  the 
charge  was  not  in  exoneration  of  the  person- 
alty, but  merely  in  aid  thereof. 

A  Devise  of  Land  to  Be  Sold  to  Executors  for  a 
certain  price,  and  if  it  will  not  sell  for  that,  not 
to  be  sold,  does  not  constitute  a  charge  on  it, 
or  its  proceeds,  for  the  payment  of  debts. 
Cornish  v.  Willson,  6  Gill  (Md.)  299. 
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extensive  with  that  imposed  by  statute.1 

Intent  to  Exonerate  Personalty  Ascertainable  by  Implication.  —  While  an  express 
declaration  of  intention  to  exonerate  the  personal  estate  will  of  course  be 
given  effect,2  the  intention  need  not  appear  in  express  words,  but  may  well 
be  implied  from  other  circumstances  in  the  will,  provided  that  it  thus  appear 
in  a  clear  and  unequivocal  manner;3  and  to  ascertain  the  existence  of  such 
an  intention  all  the  provisions  of  the  instrument  should  be  considered.4  Even 
where  the  particular  words  used  may  seem  by  themselves  to  denote  an  inten- 
tion to  exonerate  the  personal  estate,  yet  if  from  the  language  of  the  whole 
will  may  be  gathered  sufficient  indication  of  a  contrary  intention,  the  latter 
may  be  controlling.5 

Intention  Not  Implied  from  Matters  Dehors  the  Will.  —  But  as  a  general  rule  an  inten- 
tion to  exonerate  the  personalty  from  liability  for  debts  must  plainly  appear 
in  the  will  itself  and  will  not  be  implied  from  extraneous  circumstances;6 
although  under  special  circumstances  exceptions  to  the  rule  have  been  made.7 

Necessity  for  Testamentary  Disposition  of  Personal  Estate.  —  It  is  well  settled  that  unless 
the  testator  has  very  clearly  manifested  an  intention  to  exonerate  for  the 
benefit  of  distributees  personal  property  undisposed  of  by  the  will,8  such 
property  will  be  unaffected  by  any  charge  which  the  will  may  impose,  but 
will  retain  its  primary  liability.  It  is  a  general  rule,  therefore,  that  the  per- 
sonal estate  to  be  exonerated  must  be  disposed  of  absolutely  by  the  testator.9 

(b)  Devise  on  Condition.  —  A  devise  on  condition  that  the  devisee  pay  debts 
will  not  of  itself  create  a  charge  on  the  lands  in  exoneration  of  personal  estate 
generally  bequeathed,10  though  it  has  been  held  to  operate  as  an  exoneration 
of  a  specific  bequest;  11  and  where  the  charge  imposes  a  liability  upon  the  land 


1.  See  supra,  this  title,  Common-lau>  and 
Statutory  Liability  of  Heirs,  Devisees,  and 
Legatees;  and  supra,  this  section,  Modern  Rule. 

2.  Exoneration  Directed  in  Express  Words.  — 
Forrest  v.  Prescott,  L.  R.  io  Eq.  545;  Coote  v. 
Coote,  3  J.  &  La  T.  175,  9  Ir  Eq.  197. 

3.  Express  Words  of  Exoneration  Not  Necessary. 

—  Gainsborough  v.  Gainsborough,  2  Vern.  252; 
Tait  v.  Northvvick,  4  Ves.  Jr.  816;  Gilbertson 
v.  Gilbertson,  34  Beav.  354;  Burton  v.  Knovvl- 
ton,  3  Ves.  Jr.  107;  Quinby  v.  Frost,  61  Me. 
77;  Scott  v.  Morrison,  5  Ind.  551;  Spraker  v. 
Van  Alstyne,  18  Wend.  (N.  Y.)  200.  Compare 
Seaver  v.  Lewis,  14  Mass.  83. 

4.  Intention  to  Be  Gathered  from  Whole  Will. 

—  Bootle  v.  Blundell,  1  Meriv.  193;  Colli s  v. 
Robins,  1  De  G.  &  Sm.  131;  Brookes.  War- 
wick, 2  De  G.  &  Sm.  425;  Gittins  v.  Steele,  I 
Swanst.  28;  Tait  v.  Northwick,  4  Ves.  Jr.  816; 
Hancox  v.  Abbey,  11  Ves.  Jr.  179;  Scott  v. 
Morrison,  5  Ind.  551;  Marsh  v.  Marsh,  10  B. 
Mon.  (Ky.)  360,  Quinby  v.  Frost,  61  Me.  77; 
Spraker  v.  Van  Alstyne,  18  Wend.  (N.  Y.)  200; 
Atwater  v.  Fowler,  I  Edw.  (N.  Y.)  417. 

5.  Brooke  v.  Warwick,  2  De  G.  &  Sm. 
425. 

The  Early  Rule  was  that  express  words 
were  necessary  to  exonerate  the  personalty. 
Fereyes  v.  Robinson,  Bunb.  301.  See  also 
Bootle  v.  Blundell,  1  Meriv.  239;  Stephenson 
v.  Healhcote,  I  Eden  46;  Scott  v.  Morrison,  5 
Ind.  551. 

6.  Parol  Evidence  Inadmissible.  —  Brummel  v. 
Prothero,  3  Ves.  Jr.  ]  11;  Stephenson  v.  Heath- 
cote,  1  Eden  38;  Aldridge  v.  Wallscourt,  1 
Ball  &  B.  312;  Bickham  v.  Cruttwell,  3  Myl. 
&  C.  771.  See  also  Standen  v.  Standen,  2  Ves. 
Jr.  593;  Andrews  v.  Emmot,  2Bro.  C.  C.  297; 
Hales  v.  Margerum,  3  Ves.  Jr.  299;  Jones  v. 


Curry,  I  Swanst.  66;  Walker  v.  Hardwick,  I 
Myl.  &  K.  396. 

7.  Extraneous     Circumstances     Considered.  — 

Gainsborough  v.  Gainsborough,  2  Vern.  252; 
Sanford  v.  Raikes,  1  Meriv.  646;  Marsh  v. 
Marsh,  10  B.  Mon.  (Ky.)  360. 

8.  Testator  May  Expressly  Exonerate  Undisposed 
of  Residue.  —  Swann  v.  Swann,  5  Jones  Eq.  (58 
N.  Car.)  297;  Bane  v.  Wick,  14  Ohio  St.  505. 
See  also  Marsh  v.  Marsh,  10  B.  Mon.  (Ky.)  360. 

9.  Necessity  for  Gift  Over  of  Personal  Estate.  — 
Holford  v.  Wood,  4  Ves.  Jr.  78:  Hewett  v. 
Snare,  I  De  G.  &  Sm.  333;  Newbegin  v.  Bell, 
23  Beav.  386;  Corbet  v.  Corbet,  Ir.  R.  8  Eq. 
407;  Marsh  v.  Marsh,  10  B.  Mon.  (Ky.)  360; 
Hoes  v.  Van  Hosen,  1  N.  Y.  120;  Dicken  v. 
Cotton,  2  Dev.  &  B.  Eq.  (22  N.  Car.)  272;  Kirk- 
patrick  v.  Rogers,  7  Ired.  Eq.  (42  N.  Car.)  44; 
Robards  v.  Wortham,  2  Dev.  Eq.  (17  N.  Car.) 
173,  22  Am.  Dec.  738;  Swann  v.  Swann,  5 
Jones  Eq.  (58  N.  Car.)  297;  Palmer  v.  Arm- 
strong, 2  Dev.  Eq.  (17  N.  Car.)  26S;  Wynns  v. 
Burden,  5  Jones  Eq.  (58  N.  Car.)  377.  See  also 
Walker  z/.  Jackson,  2  Atk.  624;  ///  ^Williams, 
59  L.  T.  N.  S.  310.  And  see  infra,  this  sec- 
tion. Failure  of  Purpose  of  Exoneration. 

10.  Devise  on  Condition  of  Paying  Debts.  — 
Goiver  v.  Mead,  Prec.  Ch.  2. 

An  intention  to  exonerate  a  specific  legacy 
in  such  a  case  will  not  extend  to  a  general 
legacy  without  more.  Seaver  v.  Lewis,  14 
Mass.  83.  Compare  Ruston  v.  Ruston,  2  Dall. 
(Pa.)  243,  1  Am.  Dec.  283,  where  the  fact  that 
the  pecuniary  legacies  were  to  the  testator's 
children  was  deemed  of  controlling  importance. 

11.  Seaver  v.  Lewis,  14  Mass.  83;  Ruston  v. 
Ruston,  2  Dall.  (Pa.)  243,  1  Am.  Dec.  2S3; 
McFail's  Appeal,  8  Pa.  St.  290.  See  also 
Spraker  v.  Van  Alstyne,  18  Wend.  (N.  Y.)  200. 
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as  well  as  upon  the  devisee  personally,1  the  refusal  of  the  devisee  to  accept 
the  land  will  not  operate  to  relieve  it  from  the  burden.2 

(c)  Express  Charge  of  Debts  on  Land.  — An  express  charge  of  debts  on  real  estate 
or  a  devise  of  property  to  be  sold  for  their  payment  will  generally  be  construed 
to  be  in  exoneration  of  personalty  as  regards  the  rights  of  legatees.3 

(d)  Devise  of  Particular  Property  to  Pay  Debts  —  Exoneration  of  General  and  Specific  Lega- 
cies. —  Where  the  testator  by  his  will  constitutes  a  certain  portion  of  his  prop- 
erty, real  and  personal  or  both,  as  a  fund  for  the  payment  of  his  debts,  and 
gives  such  property  to  trustees,  devisees,  or  executors  for  the  purpose  of  being 
used  to  satisfy  such  obligations,  the  fund  thus  constituted  and  disposed  of  is 
considered  as  primarily  liable,  in  so  far  as  it  is  sufficient,  in  exoneration  of 
personal  estate  bequeathed  generally  or  specifically  by  other  parts  of  the  will.4 

Exoneration  of  Residuary  Bequest.  —  The  creation  of  such  a  fund  will  operate  not 
only  to  exonerate  personal  property  given  by  way  of  general  or  specific 
bequest,  but  will  also  exempt  personalty  passing  under  a  general  residuary 
gift;5  although  where  the  residue  is  given  to  the  executors,0  or  to  the  same 
person  to  whom  is  given  the  residue  of  the  charged  fund,7  the  rule  has  been 
held  to  be  otherwise. 

The  Exhaustion  of  the  Fund  Primarily  Charged  will  render  liable  the  personal  estate, 
for  the  exoneration  ordinarily  will  not  extend  further  than  its  obvious 
purposes.8 

Charge  in  Aid  of  Personalty,  Followed  by  Devise  to  Sell  for  Debts.  —  A  charge  on  the 
land  for  the  payment  of  debts  operating  merely  in  aid  of  the  personal  estate, 
is  not  altered  in  its  effect  by  a  subsequent  devise  of  a  particular  parcel  of  real 
estate  for  the  same  purpose  without  negative  words;9  but  the  subsequent 


1.  Charge  in  Rem  and  in  Personam.  —  See 

infra,  this  section,  Charge  Whether  in  Rem  or 
in  Personam. 

2.  Refusal  of  Devisee  Does  Not  Defeat  Charge  on 
Land.  —  McFaU's  Appeal,  8  Pa.  St.  290.  See 
also  infra,  this  section,  Effec  tof  Nonacceptance 
of  Charged  Devise. 

3.  Express  Charge  or  Devise  to  Sell  —  Legacies 
Exonerated.  —  Bamfield  v.  Wyndham,  Prec. 
Ch.  101;  Young  v.  Young,  26  Beav.  522;  Mor- 
row v.  Bush,  1  Cox  Ch.  185;  M'CIeland  v. 
Shaw,  2  Sch.  &  Lef.  538;  Blount  v.  Hipkins,  7 
Sim.  43;  Spraker  v.  Van  Alstyne,  18  Wend. 
(N.  Y.)  200;  Smith  v.  Wyckoff,  11  Paige  (N. 
Y.)  49:  Hoes  v.  Van  Hosen,  I  N.  Y.  120; 
Palmer  v.  Armstrong,  2  Dev.  &  Eq.  (17  N.  Car.) 
268;  Dicken  v.  Cotton,  2  Dev.  &  B.  Eq.  (22 
N.  Car.) 272;  Robards^.  Wortham,  2  Dev.  Eq. 
(17  N.  Car.)  173,  22  Am.  Dec.  738;  Wynns  v. 
Burden,  5  Jones  Eq.  (50  N.  Car.)  377;  Dunlap 
v.  Dunlap,  4  D;saus.  (S.  Car.)  305.  See  also 
Murray  v.  Mechanics  Bank,  4  Edw.  (N.  Y.) 
567.  See  infra,  this  section,  Devise  of  Partic- 
ular Property  to  Pay  Debts. 

A  Merely  General  Charge  of  Debts  on  Land  has 
been  held  to  impose  such  a  liability  on  the 
real  estate  as  to  render  operative  a  manumis- 
sion of  the  slaves.  Fenwick  v.  Chapman,  9 
Pet.  (U.  S.)  461. 

4.  Gift  of  Specific  Fund  to  Pay  Debts  —  General 
and  Specific  Legacies  Exonerated.  —  Bootle  v. 
Blundell,  citedui  31  Beav.  623;  Webb  v.  Jones, 
1  Cox  Ch.  245;  Vernon  v.  Man  vers,  31  Beav. 
623;  Lance  v.  Aglionby,  27  Beav.  65;  Coote  v. 
Coote,  3  J.  &  La  T.  175,  9  Ir.  Eq.  197;  Walker  v. 
Jackson,  2  Atk.  624;  Driver  v.  Fenand,  1  Russ. 
&  M.  681;  Michell  v.  Michell,  5  Madd.  69; 
Vandeleur  v.  Vandeleur,  9  Bligh  N.  S.  157,  3 
CI.  &  F.  82;  Wainrightz'.  Bendlows,  Prec.  Ch. 


451;  Gilbertson  v.  Gilbertson,  34  Beav.  354; 
McCullom  v.  Chidester,  63  111.  477. 

Charge  of  Particular  Debt  on  Particular  Fund  ex- 
onerates personalty.  Hancox  v.  Abbey,  11 
Ves.  Jr.  179;  Evans  v.  Cockeran,  1  Coll.  Ch. 
Cas.  428;  Murray  v.  Mechanics  Bank,  4  Edw. 
(N.  Y.)  567. 

But  such  a  charge  can  be  carried  out  only 
in  conformity  with  its  particular  purpose. 
Piper's  Estate,  11  Phila.  (Pa.)  141,  33  Leg.  Int. 
(Pa.)  228. 

5.  Same  Rule  as  to  Residuary  Legacies.  —  Clut- 
terbuck  v.  Cluiterbuck,  1  Myl.  &  K.  16;  Lance 
v.  Aglionby,  27  Beav.  65;  Wainright  v.  Bend- 
lows,  Prec.  Ch.  451;  Webb  v.  De  Beauvoisin, 
31  Beav.  573;  Coventry  v.  Coventry,  2  Drew.  & 
5m.  470;  Forrest  v.  Prescolt,  L.  R.  10  Eq.  545; 
Browne  v.  Groonibridge,  4  Madd.  495;  Wtbb 
v.  Jones,  1  Cox  Ch,  245;  Phillips?'.  Eastwood, 
LI.  &  Gt.  Sugd.  270;  Smith  v.  Wyckoff,  11 
Paige  (N.  Y.)  49;  Bane  v.  Wick,  14  Ohio  St. 
505. 

See  also  Murray  v.  Mechanics  Bank,  4  Edw. 
(N.  Y.)  567.  And  see  the  title  Abatement  of 
Legacies,  vol.  1,  p.  44  et  seq. 

6.  Residuary  Bequest  to  Executors  Not  Ex- 
onerated.—  Bromhall  v.  Wilbraham,  Cas.  t. 
Talb  274;  Bioadhurst  v.  Richardson,  2  Vent. 
349;  Tower  z'.  Rous,  18  Ves.  Jr.  138.  Compare 
Stapleton  v.  Colvile,  Cas.  t.  Talb.  202. 

7.  Residue  of  Personalty  and  of  Charged  Fund 
Given  to  Same  Person.  —  Dolman  v.  Smith,  Piec. 
Ch.  456. 

8.  Personalty  Liable  on  Exhaustion  of  Property 
Charged.  —  Brooke  v.  Warwick,  2  De  G.  &  Sm. 
425- 

9.  Charge  for  Paymentjof  Debts  Followed  by  De- 
vise for  Same  Purpose.  —  Legh  v.  Warrington,  1 
Bro.  P.  C.  (Toml.  ed.)  511;  Godolphin  v.  Pen- 
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devise  is  considered  as  a  declaration  of  intention  that  the  part  so  disposed  of 
is  to  be  applied  before  the  other  real  estate.1 

(e)  Charge  of  Debts  on  Mixed  Fund.  —  Where  debts  are  charged  on  a  fund  con- 
sisting of  both  real  and  personal  estate,  and  the  will  contains  no  further  indi- 
cations of  intention  to  make  both  classes  of  property  equally  liable,  the 
personal  estate  included  in  the  charge  still  remains  the  primary  fund  for  the 
payment  of  the  debts;2  and  in  order  that  the  two  shall  constitute  a  mixed 
fund  liable  in  its  entirety  for  such  payment,  there  must  be  a  direction  for  the 
sale  of  the  realty  so  as  to  throw  the  two  funds  absolutely  and  inevitably 
together  to  answer  the  purpose  of  the  charge.3 

But  if  a  Testator  Directs  His  Real  Estate  to  Be  Sold  and  the  Proceeds  Blended  with  His  Per- 
sonal Estate  into  a  mixed  fund,  any  charge  upon  this  fund  falls  pro  rata  upon 
the  proceeds  of  the  real  and  personal  estate,  as  between  the  persons  entitled 
to  them,  because  the  testator  obviously  intended  that  the  realty  and  person- 
alty should  be  ratably  subject  to  the  charge,  and  did  not  mean  in  this  respect 
to  favor  one  of  the  persons  entitled  more  than  the  other.4 

Effect  of  Subsequent  Devise  of  the  Realty  Free  from  the  Charge. —  If,  where  there  has 
been  such  a  blending,  the  testator,  by  a  codicil,  devises  the  real  estate  to 
another  person,  free  from  the  charge,  the  charge  does  not  fail  proportionately, 
but  must  be  raised  out  of  the  remaining  property.5 

c.  Charge  Whether  in  Rem  or  in  Personam.  —  when  Real  Estate  is 
Devised  Charged  with  the  Payment  of  Debts  the  charge  is  always  treated  as  a  charge  in 
rem,  creating  a  lien  upon  the  property,  as  well  as  a  liability  in  personam, 
unless  the  testator  uses  some  other  language  limiting  or  repelling  that 
construction.6 

And  Where  a  Devise  Is  Given  upon  Condition  that  the  devisee  pay  debts,  the  same 
rule  applies.7 

So  Where  the  Testator  Directs  the  Devisee  to  Pay  His  Debts,  and  it  appears  from  the 
whole  will  that  he  intended  that  the  devisee  should  pay  at  all  events  and  not 
merely  out  of  the  income  or  profits  of  the  land,  the  liability  imposed  is  both 

neck,  2  Ves.  271;  Ellison  v.  Airey,  2  Ves.  568;  proper,  it  was  held  that  there  was  a  general 

Coxe  v.  Basset,  3  Ves.  Jr.  155.  conversion  of  the  property  into  a  mixed  fund, 

1.  Ellison  v.  Airey,  2  Ves.  568;  Coxe  v.  Bas-  applicable  to  all  debts.  Mildred  v.  Robinson, 
set,  3  Ves.  Jr.  155.  19  Ves.  Jr.  585. 

2.  Mixed  Fund  Charged  —  Personalty  Primarily  No  Necessity  for  Conversion  of  Realty  When 
Liable  —  England.  —  Boughton  v.  Boughton,  1  Personalty  Sufficient.  —  McCarty  v.  Terry,  7 
H.  L.  Cas.  416;  Luckcraft  v.  Pridham,  4S  L.  Lans.  (N.  Y.)  236. 

J.  Ch.  636;  Tench  v.  Cheese,  6  De  G.  M.  &  G.  Realty  and  Personalty  Charged  Pari  Passu  — 

453.  Contribution.—  Where  a  testator  directed  that 

Canada.  —  Davidson  v.  Boomer,  17  Grant  his  debts,  legacies,  funeral  expenses,  and  the 

Ch.  (U.  C.)  509.  costs,  charges,  and  expenses  incidental  to  the 

Illinois.  —  Decker  v.  Decker,  121  111.  341.  execution  of  the  trusts  of  his  will,  should  be 

New  Jersey.  —  Suydam  v.  Voorhees,  58  N.  J,  paid  ratably  out  of  all  his  estate,  real  and  per- 

Eq.  157.    See  also  White  v.  Olden,  4  N.  J.  Eq.  sonal,  and  in  the  administration  of  his  estate 

363.  the  debts,  etc.,  were  paid  out  of  the  person- 

New  York.  —  Clift  v.  Moses,  116  N.  Y.  144.  alty,  it  was  held  that  the  real  estate  was  liable 

Pennsylvania.  —  Mann's  Appeal,  (Pa.  1888)  to  contribute  to  the  personal  estate.  Ash- 

14  Atl.  Rep.  270.  worth  v.  Munn,  56  L.  J.  Ch.  451,  34  Ch.  D. 

See  also  White  v.  Olden,  4  N.  J.  Eq.  363.  391,  56  L.  T.  N.  S.  86;  35  W.  R.  513. 

Compare  Ashvvorth  v.  Munn,  34  Ch.  D.  391,  56  5.  Charge  Not  Defeated  by  Subsequent  Devise  of 

L.  J.  Ch.  451.  Realty.  —  Tat  lock  v.  Jenkins,  Kay  654.  See 

3.  Direction  for  Sale  of  Realty  Necessary. —  also  Roberts  v.  Walker,  1  Russ.  &  M.  752. 
Boughton  v.  Boughlon,  1  H.  L.  Cas.  406.    See  6.  Charge  in  Rem  and  in  Personam.  —  Sands 
also  Luckcraft  v.  Pridham.  48  L.  J.  Ch.  636.  v.  Champlin,  1  Story  (U.  S.)  377;  Elwood  v. 

4.  Blending  of  Realty  and  Personalty  into  Mixed  Deifendorf,  5  Barb.  (N.  Y.)  398;  Spraker  v. 
Fund  —  Ratable  Liability.  —  Roberts  v.  Walker,  Van  Alstyne,  18  Wend.  (N.  Y.)  200.  See  also 
1  Russ.  &M.  752;  Tatlock  v.  Jenkins,  Kay  654.  Miles-/.  Leigh,  I  Atk.  573;  McFait's  Appeal, 

Where  a  testator  gave  all  his  real  and  per-  8  Pa.  St.  290.    Compare  Honeywell's  Estate, 

sonal  estate  to  his  executors,  in  irust  to  pay  9  Kulp  (Pa.)  340. 

legacies,  and,  after  a  particular  disposition,  7.  Devise  Conditioned  on  Payment  of  Debts, 

gave  the  residue  of  his  property  in  trust  for  —  Sands  v.  Champlin,  1  Story  (U.  S.)  377; 

his  next  of  kin,  directing  his  executors  ta  pay  Thompson's  Appeal,  (Pa.  1887)  II  Atl.  Rep. 

debts  upon  any  evidence  they  should  think  455. 
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upon  the  land  and  the  person  of  the  devisee.1 

Direction  for  Payment  of  Debts  Out  of  Estate  Devised.  —  Where  real  estate  is  devised 
and  the  devisee  is  directed  to  pay  the  debts  out  of  the  estate  devised,  this 
will,  as  a  general  rule,  charge  the  debts  upon  the  land,  and  not  merely  impose 
a  personal  liability  upon  the  devisee.2 

A  Residuary  Devise  to  One  Who  Is  Directed  to  Pay  Debts,  however,  has  been  held  to 
constitute  a  charge  upon  the  property  thus  given  and  to  create  no  personal 
liability  in  the  devisee.3 

Exception  of  Property  Sufficient  to  Pay  Debts.  —  A  devise  or  bequest  of  all  of  the 
testator's  property,  except  so  much  thereof  as  would  be  required  to  pay  his 
debts,  does  not  charge  his  debts  upon  the  property  so  as  to  give  the  creditors 
a  lien  thereon.4 

d.  Trust  for  Payment  of  Debts  Distinguished  from  Charge.  — 
A  distinction  of  great  importance  exists  between  a  devise  in  trust  for  payment 
of  debts  and  a  devise  merely  charged  with  such  payment.  In  the  former  case 
a  trust  is  created  which  will  prevent  the  general  statutes  relating  to  the  limita- 
tion of  actions  for  the  enforcement  of  claims  against  the  estate  from  oper- 
ating against  the  debts  to  be  paid,5  and  also,  in  case  the  property  devised  is 
more  than  sufficient  to  pay  the  debts,  a  trust  results  in  favor  of  the  testator's 
estate  or  his  heirs;6  whereas  in  case  of  a  mere  charge  for  payment  of  debts 
the  devisee  takes  the  beneficial  interest  subject  solely  to  the  charge,7  and  the 
enforcement  of  claims  charged  thereon  may  be  barred  by  the  statute  of  limita- 
tions.8 But  in  the  absence  of  any  express  statute  barring  the  enforcement  of 
liens  on  real  estate,  the  charge  is  only  barred  by  the  lapse  of  time  in  analogy 
to  the  statute  bar  to  an  action  of  ejectment.9 

e.  Debts  Included  in  Charge.  —  The  question  with  regard  to  what 
debts  are  included  in  the  charge  depends  upon  the  testator's  intention,  which 
is  to  be  ascertained  by  construction  of  the  will;10  and  in  ascertaining  his 
intention,  the  whole  will  should  be  considered. 11 


1.  Direction  to  Devisee  to  Pay  Debts.  *—  Spraker 
v.  Van  Alstyne,  18  Wend.  (N.  Y.)  200. 

2.  Direction  to  Pay  Debts  Out  of  Devise  —  Charge 
in  Rem.  —  Gardner  v.  Gardner,  3  Mason  (U.  S.) 
178. 

3.  Residuary  Devisee  Directed  to  Pay  Debts  — 
Charge  in  Rem  Only.  —  Cary  v.  Cary,  2  Sch.  & 
Lef.  173- 

4.  Gift  of  Property  Not  Required  to  Pay  Debt.  — 
Hines  v.  Spruill,  2  Dev.  &  B.  Eq.  (22  N. 
Car.)g3. 

Charge  of  Debts  on  Pension  Money  Otherwise 
Exempt  Therefrom,  by  General  Direction  for  Pay- 
ment of  Debts.  —  Matter  of  Kennedy,  1  Connoly 
(N.  Y.)  181. 

5.  Effect  of  Trusts  for  Payment  of  Debts.  —  See 
supra,  this  title,  Order  of  Liability  of  Assets  — 
Really  Devised  or  Personally  Bequeathed  to  Pay 
Debts  —  Effect  of  Trust  to  Pay  Debts  upon  the 
Statute  of  Limitations. 

6.  King  v.  Denison,  1  Ves.  &  B.  272,  12  Rev. 
Rep.  227.  See  generally  the  title  Implied 
Trusts,  vol.  15,  p,  1119. 

7.  Effect  of  Charge  of  Debts.  —  Dill  v.  Wisner, 
23  Hun  (N.  Y.)  123. 

8.  Charge  Barred  by  Lapse  of  Time.  —  See 
supra,  this  title.  Order  of  Liability  of  Assets  — 
Realty  Devised  or  Personalty  Bequeathed  to  Pay 
Debts — Effect  of  Trust  to  Pay  Debts  upon 
Statute  of  Limitations. 

9.  Elwood  v.  Deifendorf,  5  Barb.  (N.  Y.)  398; 
In  re  Mitchell,  182  Pa.  St.  530;  Thompson's 
Appeal,  (Pa.  1887)  11  Atl.  Rep.  455;  Loomis's 
Appeal,  29  Pa.  St.  237;   Trinity  Church  v. 


Watson,  50  Pa.  St.  518.  See  also  the  title 
Limitation  of  Actions,  ante,  p.  136. 

A  general  charge  upon  the  real  estate  for 
the  payment  of  the  debts  of  the  testator  will 
entitle  crediiors  to  proceed  in  probate  court  for 
the  sale  of  the  real  estate  for  such  purpose 
after  the  expiration  of  the  three  years  within 
which  they  must  proceed  to  apply  real  estate 
to  the  payment  of  their  debts  where  there  is  no 
charge.  Matter  of  Rochester,  46  Hun  (N.  Y.) 
651. 

10.  Debts  Included  in  Charge  —  Intention  of 
Testator  Controlling.  —  Bateman  v.  Roden,  1  J. 
&  La  T.  356.  7  Ir.  Eq.  240;  Nash  v.  Ober,  2 
App.  Cas.  (D.  C.)  304;  Byrne  v.  Hume,  84 
Mich.  185;  Waldron  v.  Waldron,  4  Bradf.  (N. 
Y.)  114;  Smith  v.  Wyckoff,  11  Paige  (N.  Y.) 
49;  Baylor  v.  Dejarnette,  13  Gratt.  (Va.)  152; 
Poindexter  v.  Green,  6  Leigh  (Va.)  504. 

Debts  "Due"  include  debts  owing  though  not 
yet  payable.    McFait's  Appeal,  8  Pa.  St.  290. 

"  Testamentary  Expenses  "  held  not  to  include 
costs  of  suit  occasioned  by  the  will,  Browne 
v.  Groombridge,  4  Madd.  495. 

"Just  Debts"  held  to  include  contingent 
liability  as  surety,  Elwood  v.  Deifendorf,  5 
Barb.  (N.Y.)  398;  and  all  testator's  debts  when- 
ever and  wherever  contracted,  even  a  debt  con- 
tracted after  the  will,  in  a  country  other  than 
that  of  hisdomicil,  and  secured  upon  property 
there  situated,  Maxwell  v.  Maxwell,  3g  L.  J. 
Ch.  698,  L.  R.  4  H.  L.  506. 

11,  Bateman  v.  Roden,  1  J.  &  La  T.  356,  7 
Ir.  Eq.  240. 
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Mortgages.  —  A  general  testamentary  direction  to  pay  debts,  without  words 
of  restriction,  includes  all  debts  of  the  testator,  although  some  are  secured  by 
mortgage  on  his  real  estate,  and  all  the  debts  will  be  payable  out  of  the  prop- 
erty upon  which  they  are  charged ; 1  and  even  a  mortgage  created  by  a  former 
owner  of  the  land  may  be  included  in  a  general  charge  of  debts.2  But  in 
order  to  burden  a  mortgaged  devise  with  the  payment  of  the  mortgage,  the 
testator's  intention  to  this  effect  must  clearly  appear;  otherwise  the  devisee 
will  be  entitled  to  exoneration.3 

■Effect  of  Statutes.  —  In  England  and  some  of  the  United  States,  statutes  now 
exist  which  render  specific  incumbrances  on  land  of  a  decedent  payable 
primarily  out  of  the  land  upon  which  they  rest,  and  provide  that  an  express 
testamentary  direction  is  necessary  to  shift  the  liability  upon  the  other 
property.4 

Particular  Debts.  —  If  an  intention  be  manifest  to  charge  a  particular  debt 
upon  the  land,  or  other  property,  the  court  will  give  it  effect;5  and  when  a 
specific  debt  is  charged  on  land  devised,  the  devisee  cannot  after  acceptance 
object  that  it  was  not  a  valid  claim  against  the  testator.6 

Debts  Owing  by  the  Devisee  to  third  persons  7  or  even  to  the  testator  himself  8 
may  be  charged  on  the  land  devised. 

And  Debts  of  a  Testator's  Ancestor,  if  expressly  mentioned,  may  be  included  in  a 
devise  to  pay  debts.9 

/.  Charge  on  Realty  in  Exoneration  of  Other  Realty  —  (i)  Exon- 
eration of  Specific  Devises  from  Contribution  Inter  Se.  —  Where  the  assets, 
anterior  in  liability  to  lands  specifically  devised,  have  been  exhausted  in  the 

Legacy  to   Devisee  of  Encumbered  Lands.  — 

Where  the  testator  devised  mortgaged  land  and 
his  mercantile  business  with  its  assets,  to 
his  sons,  and  other  encumbered  land  to  his 
daughters,  it  was  held  that  his  intention  was 
that  the  sons  should  pay  the  mortgage  on  all 
the  land;  a.nd  the  fact  that  the  value  of  the 
personal  estate  so  given  was  less  than  the 
amount  of  the  debts  was  held  immaterial. 
Bishop  v.  Howarth,  59  Conn.  455. 

4.  Rule  Altered  by  Statute.  —  See  supra,  this 
title,  Exoneration  of  Encumbered  Lands  — 
Statutory  Provisions 

6.  Charge  of  Particular  Debt.  —  Bateman  v. 
Roden,  1  J.  &  La  T.  356,  7  Ir.  Eq.  240; 
Brooke  v.  Warwick,  2  De  G.  &  Sm.  425 ;  Evans 
v.  Cockeram,  1  Coll.  Ch.  Cas.  428;  Scott  v. 
Supple,  13  Can.  L.  T.  201,  23  Ont.  393;  Hale 
v.  Cox,  3  Bro.  C.  C.  322;  Smith  v.  Wyckoff,  11 
Paige  (N.  Y.)4g.  See  also  infra,  this  section. 
Remedies  of  Creditors  —  Personal  Liability  of 
Devisee  —  Charge  of  Specific  Debts. 

6.  Acceptance  of  Legacy  —  Estoppel.  —  Smith 
v.  Wyckoff,  11  Paige  (N.  Y.)  49. 

But  where  a  clause  directing  payment  of  a 
debt  by  the  sons  of  the  testator  was  separate 
and  disconnected  from  that  in  which  a  legacy 
was  bequeathed  to  each,  the  acceptance  of  the 
legacy  by  one  of  them  was  held  not  to  be  an 
election. to  affirm  the  will,  so  as  to  estop  him 
from  a  denial  of  the  debt.  Zimmerman  v.  Zim- 
merman, 47  Pa.  St.  378. 

7.  Debts  Owing  by  Devisee  to  Third  Persons.  — 
Smith  v.  Wyckoff,  3  Sandf.  Ch.  (N.  Y.)  77,  n 
Paige(N.  Y.)4g.  See  also  Harkins  v.  Hughes, 
60  Ala.  316. 

8.  Debts  Owing  by  Devisee  to  Testator.  —  Smith 
v.  Wvckoff,  3  Sandf.  Ch.  (N.  Y.)  77,  11  Paige 
(N.  Y.)  49. 

9.  Debts  of  Testator's  Ancestor.  —  O'Connor  v. 

Haslam,  5  H.  L.  Cas.  170. 
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1.  Mortgage  Debts  Included  in  Charge.— Searle 
v.  St.  Eloy,  2  P.  Wms.  386;  Allen  v.  Allen,  30 
Beav.  403;  Stone  v.  Parker,  1  Drew.  &  Sm. 
212;  Woolstencroft  v.  Woolstencroft,  8  VV.  R, 
405;  Maxwell  v.  Maxwell,  L.  R.  4  H.  L.  506, 
23  L.  T.  N.  S.  325;  Bishop  v.  Howarth,  59 
Conn.  455;  McGuire  v.  Brown,  41  Iowa  650. 
See  also  Hancox  v.  Abbey,  11  Ves.  Jr.  179; 
Byrne  v.  Hume,  84  Mich.  185;  Evans  v.  Cock- 
eram, 1  Coll.  Ch.  Cas.  428.  But  see  Graves 
v.  Hicks,  6  Sim.  398. 

Charge  of  Mortgages  under  Rev.  Stat.  Ontario, 
c.  108.  —  Scott  v.  Supple,  23  Ont.  393,  13  Can. 
L.  T.  201. 

Mortgages  on  Land  Conveyed. —  A  direction 
in  the  will  to  pay  and  discharge  out  of  the  per- 
sonal estate  all  the  testator's  debts,  "  whether 
on  bonds  and  mortgagesorotherwise,"  washeld 
applicable  as  well  to  mortgages  on  the  lands 
conveyed,  where  the  conveyances  were  to  take 
effect  at  the  testator's  death,  as  to  mortgages  on 
the  land  devised.  Waldron  v.  Waldron,  4 
Bradf.  (N.  Y.)  114. 

And  a  direction  to  executors  to  pay  off  any 
mortgages  that  might  exist  upon  the  testator's 
house  and  lot  at  his  death,  provided  the  title 
was  then  in  him,  was  held  to  authorize  the  ex- 
ecutors to  pay  a  mortgage  on  land  purchased 
by  the  testator,  but  conveyed  ditectly  to  his 
wife.  Sutherland  v.  Clark,  (Supm.  Ct.  Spec. 
T.)  61  How.  Pr.  (N.  Y.)  310. 

2.  Thompson  v.  Thompson,  4  Ohio  St.  333. 
And  see  supra,  this  title.  Exoneration  of 
Encumbered  Lands  —  Lncumbrance  by  Former 
Owner, 

3.  Clear  Expression  of  Intent  Necessary  to  Pre- 
vent Exoneration  of  Mortgaged  Devise.  —  Hewes 
v.  Dehon,  3  Gray  (Mass.)  205;  Morse  v.  Bas- 
sett,  132  Mass.  506;  Mansell's  Estate,  1  Pars. 
Eq.  Cas.  (Pa.)  367.  And  see  supra,  this  title, 
Exoneration  of  Encumbered  Lands. 
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payment  of  the  decedent's  debts,  it  is  a  general  rule  that  in  the  absence  of 
testamentary  directions  to  the  contrary  the  devisees  of  such  lands  shall  con- 
tribute ratably  to  the  value  of  their  respective  interests;1  yet  the  testator 
may  charge  certain  of  the  lands  specifically  devised,  so  as  to  exonerate  other 
lands  also  specifically  devised ;  and  the  question  whether  debts  are  so  charged 
is  obviously  to  be  determined  by  the  construction  of  the  will.2  But  where 
the  lands  thus  charged  prove  insufficient  to  satisfy  the  debts,  other  lands 
devised  are  liable;  for  the  exoneration  cannot  defeat  the  claims  of  creditors.3 

Effect  of  Specific  Devise  as  to  Lands  Descended.  —  A  specific  devise  of  land  impliedly 
charges  the  payment  of  debts  on  land  not  disposed  of  by  the  will,  in  case  the 
personalty  is  insufficient  for  that  purpose.4 

(2)  Exoneration  of  Descended  Lands.  —  It  is  well  settled  that  where  a 
testator  expressly  provides  that  his  debts  shall  be  satisfied  out  of  particular 
property  or  a  particular  fund,  such  property  or  fund,  even  though  it  be  real 
estate  or  the  income  derived  from  real  estate,  must  be  used  for  that  purpose 
before  lands  descended  can  be  taken.5 

A  Merely  General  Charge  on  lands  devised,  however,  will  not  protect  the 
descended  real  estate,6  although  the  rule  was  formerly  considered  not  to  be 
without  qualifications.''' 

And  a  General  Bequest  of  the  Residue  of  the  Personal  Estate  is  to  be  taken  as  a  bequest 
thereof  after  the  payment  of  debts,  and  will  not  charge  real  estate  undisposed 
of,  in  exoneration  of  the  personalty.8 

g.  Charge  on  Personalty  in  Exoneration  of  Other  Personalty. 
—  Although  the  general  rule  is  that  where  the  assets  of  anterior  liability  are 


1.  Specific   Devises   Liable   Pro  Rata.  —  See 

supra,  this  title,  Order  of  Liability  of  Assets  — 
Specific  Legacies  and  Devises  Not  Charged  with 
Debts  —  Contribution  Between  Specific  Legatees 
and  Devisees. 

2.  Charge  of  Realty  in  Exoneration  of  Other 
Realty.  —  Thus,  where  a  testator  possessing 
estates  in  two  countries,  which  he  devised  to 
different  persons  by  different  clauses  in  his 
will,  prefixed  the  clause  devising  one  tract  by 
the  words  "  after  the  payment  of  my  debts  I 
devise  "  such  property,  it  was  held  that  the 
property  so  devised  was  charged  with  the  pay- 
ment of  debts  to  the  exoneration  of  the  other 
property.  Payne  v  Wickliffa,  2  A.  K.  Marsh 
(Ky.)  5.  See  supra,  this  title,  Order  of  Liability 
of  Assets  —  Specific  Devises  or  Bequests  Subject  to 
Charge  of  Debts;  Specific  Legacies  and  Devises 
Not  Charged  with  Debts. 

Where  the  Testator  Charges  a  Legacy  upon  Par- 
ticular Real  Estate  this  will  impliedly  charge 
the  debts  upon  after-acquired  real  estate  not 
disposed  of  by  the  will,  for  protection  of 
the  legacy.  Jouffretz'.  Loppin,  20  N.  Y.  App. 
Div.  455. 

3.  Exhaustion  of  Charged  Devise.  —  Duncan  v. 
Gainey.  ioSIni.  579. 

4.  Land  Descended  Liable  Before  Land  Devised. 

—  Peterson  v.  Abbott,  84  111.  App.  431;  Gra- 
ham v.  Dickinson,  3  Barb.  Ch.  (N.  Y.)  169. 
See  suhra,  this  title,  Order  of  Liability  of 
Assets  —  Lands  Descended. 

5.  Ezpress  Charge  on  Particular  Fund  Exoner- 
ates Lands  Descended.  —  Pinckney  v.  Pinckney, 
2  Rich.  Eq.  (S.  Car  )  218. 

In  Hall  v.  Hall,  2  McCord.  Eq.  (S.  Car.)  303, 
the  testator  charged  his  estate  generally,  real 
and  personal,  with  the  payment  of  debts,  and 
the  foregoing  rule  was  held  applicable.  See 
supra,  this  title,  Order  of  Liability  of  Assets  — 


Realty  Devised  or  Personalty  Bequeathed  to  Pay 
Debts. 

6.  General  Charge  Inoperative  to  Exonerate  De- 
scended Lands. —  Wride  v.  Clark,  2  Bro.  C.  C. 
261,  note;  Davies  v.  Topp,  1  Bro.  C.  C.  524; 
Milnes  v.  Slater,  8  Ves.  Jr.  295;  Harmood  v. 
Oglander,  8  Ves.  Jr.  106.  And  see  supra,  this 
title,  Order  of  Liability  of  Assets  —  Lands  De- 
scended —  Specific  Devises  or  Bequests  Subject  to 
Charge  of  Debts. 

7.  Qualification  of  Rule.  —  Thus  it  was  said  by 
Lord  Thurlow,  in  a  leading  English  case:  "  It 
cannot  be  presumed  from  a  general  charge  of 
debts  on  realty  devised  that  the  testator  in- 
tended thereby  to  burden  the  devise  in  exon- 
eration of  lands  that  he  did  not  possess  at  the 
time;  and  solands  subsequently  acquired  and 
descending  are  not  relieved  from  their  primary 
liability,  but  will  be  taken  before  lands  de- 
vised. But  where  a  testator  charges  a  part  of 
his  estate,  leaving  the  other  part  (which  he 
has  at  the  time)  to  descend,  his  inclination  to 
burden  a  part  in  exoneration  of  the  rest  is 
manifest."  Davies  v.  Topp,  2  Bro.  C.  C.  524, 
distinguishing  Galton  v.  Hancock,  2  Atk.  424, 
430.  See  also  Stires  v.  Stires,  5  N.  J.  Eq. 
224,  43  Am.  Dec.  626.  But  see  Stead  v. 
Hardaker,  L.  R.  15  Eq.  175. 

8.  Residuary  Legacy  Does  Not  Charge  Lands 
Descended.  —  Hays  v.  Jackson,  6  Mass.  149; 
Warley  v.  Warley,  Bailey  Eq.  (S.  Car.)  397. 
See  also  Lloyd  v.  Lloyd,  10  Rich.  Eq.  (S.  Car.) 
469.  See  supra,  this  title,  Order  of  Liability  of 
Assets  —  Personal  Estate. 

In  Carney  v.  Coffield,  1  Law  Repos.  (4  N. 
Car.)  526,  where  a  testator  devised  all  his 
e=tate  to  his  wife  "  after  payment  of  debts," 
and  the  will  was  not  sufficiently  executed  to 
pass  the  real  estate,  it  was  held  that  the  re3l 
estate  would  not  be  subjected  to  the  payment 
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insufficient  for  the  purpose,  the  legatees  are  to  contribute  pro  rata  towards 
the  payment  of  the  debts,1  yet  the  testator  may  charge  the  payment  of  the 
debts  upon  the  share  of  one  legatee  in  exoneration  of  the  share  of  another;2 
but  the  intention  thus  to  exonerate  the  share  of  a  legatee  must  clearly 
appear.3 

Where  a  Particulur  Fund  of  Personal  Estate  Is  Charged,  and  the  residue  of  the  person- 
alty given  away,  the  residue  is  held  to  be  exonerated.4  But  if  the  residue  is 
undisposed  of  by  the  will,  such  residue  and  not  the  charged  fund  is  primarily 
liable.5 

Personal  Estate  Treated  as  Eealty.  —  It  has  been  held  that  a  testator,  by  appro- 
priate testamentary  directions  otherwise  than  by  way  of  specific  bequest  or 
express  charge,  may  relieve  personal  property  from  its  primary  liability  and 
equality  with  law.  Thus  it  has  been  held  that  a  plain  intention,  gathered 
from  the  will,  that  certain  personal  property  shall  be  treated  as  real,  must  be 
regarded  as  effecting  a  conversion  thereof,  and  that  in  such  a  case  specific 
legacies  must  be  resorted  to  before  the  chattels  so  converted  are  applied.6 

h.  Failure  of  Purpose  of  Exoneration.  —  Where  the  personal  estate 
is  expressly  exonerated  by  the  will  from  the  payment  of  debts,  which  are 
charged  on  the  real  estate,  the  failure  of  the  purpose  of  the  exoneration 
destroys  the  exoneration  pro  tanto;  for  the  intention  of  the  testator  to  exon- 
erate the  personalty  in  favor  of  a  particular  person  cannot  be  construed  to 
extend  to  other  persons  whom  he  could  not  have  had  in  contemplation.  So 
where  personal  estate  is  exonerated  in  favor  of  a  legatee,  the  failure  of  the 
bequest  operates  to  restore  to  its  primary  liability  the  property  included  in 
the  gift.7 

i.  Remedies  of  Creditors  —  (i)  In  General.  —  Where  debts  are  specific- 
ally charged  on  property  devised,  it  has  been  held  that  the  creditors  may 
immediately  proceed  in  equity  to  enforce  their  lien,  without  waiting  for  pro- 
ceedings by  the  executor  to  sell  the  land  for  payment  of  debts,8  or,  where  the 
land  is  charged  to  the  exoneration  of  the  personalty,  without  attempting  to 
enforce  payment  of  their  claims  out  of  the  personal  estate  through  the  medium 
of  the  executor.9  So  also  a  court  of  equity  may  sequester  the  rents  of  land 
charged  with  the  payment  of  debts  if  needed  for  that  purpose,  though  it  could 
not  be  done  in  proceedings  under  the  statute  for  the  sale  of  land  for  such  pur- 

of  the  debts  in  exoneration  of  the  personal  23  Beav.  386;  Wynns  v.  Burden,  5  Jones  Eq. 

estate.  (58  N.  Car.)  377.    And  see  supra,  this  section, 

1.  Ratable  Liability  of  Legatees.  —  See  supra,  Charge  on  Realty  in  Exoneration  of  Personalty 
this  title.  Order  of  Liability  of  Assets  —  Gen-  —  What  Constitutes  Charge  —  In  General. 

era! Legacies  and  Devises — Contribution  Between         6.  Personalty    Treated    as   Eealty  —  Specific 

General  Legatees.  Legacies  First  Applicable  to  Debt.  —  Downing  v. 

2.  Charge  on  One  Legacy  in  Exoneration  of  Marshall,  1  Abb.  App.  Dec.  (N.  Y.)  525. 
Another.  —  Vernon  v.  Manvers,  31  Beav.  623;  7.  Failure  of  Purpose  of  Exoneration.  —  Dacre 
Westbrook  v.  Croom,  4  Dev.  L.  (15  N.  Car.)  v.  Patrickson,  1  Drew.  &  Sin.  182,  (distinguish- 
250;  Hines  v.  Spruill,  2  Dev.  &  B.  Eq.  (22  N.  ins  Milnes  v.  Slater,  8  Ves.  Jr.  295);  Kilford  v. 
Car.)  93.  See  also  the  title  Abatement  of  Blaney,  31  Ch.  D.  56,  (overruling on  this  point, 
Legacies,  vol.  I,  pp.  44,45.  Browne  v.  Groombridge,  4  Madd.  495);  Hale 

3.  Westbrook  v.  Croom,  4  Dev.  L.  (15  N.  v.  Cox,  3  Bro.  C.  C.  322;  Waring  v.  Ward,  5 
Car.)  250;  Laurens  v.  McGeath,  1  Rich.  L.  (S.  Ves.  Jr.  676;  Noel  -v.  Henley,  7  Price  241.  See 
Car.)  296.  also  Wynns  v.   Burden,  5  Jones  Eq.  (58  N. 

4.  Charge  on  Particular  Fund  of  Personalty  Ex-  Car.)  377.  And  supra,  this  section,  Charge  on 
onerates  Residuary  Legacy.  —  Evans  v.  Evans,  Realty  in  Exoneration  of  Personalty —  What 
17  Sim.  102;  Robards  v.  Wortham,  2  Dev.  Eq.  Constitutes  Charge — In  General;  also  supra, 
(17  N.  Car.)  173,  22  Am.  Dec.  738;  Wynns  v.  this  title,  Order  of  Liability  of  Assets  —  Per- 
Burden,  5  Jones  Eq.  (58  N.  Car.)  377;  Warley  sonal  Estate  par.  Lapse  of  Residuary  Bequest. 

v.  Warley,  Bailey  Eq.  (S.  Car.)  397.    See  also  8.  Suits  in  Equity  to  Enforce  Charge.  —  Smith 

supra,  this  section,  Devise  of  Particular  Prop-  v.  Wyckoff,  11  Paige  (N.  Y.)  49;  Poindexter  v. 

erty  to  Pay  Debts.    And  see  the  title  Abatement  Green,  6  Leigh  (Va.)  504.    See  also  Woon- 

of  Legacies,  vol.  1,  pp.  44,  45.  socket  Sav.  Inst.  v.  Ballou,  16  R.  I.  351.  Com- 

5.  Dndisposed-of  Residue  Not  Exonerated.  —  pare  Stuart  v.  Kissam,  11  Barb.  (N.  Y.)  271; 
Holford  v.  Wood,  4  Ves.  Jr.  78;  Hewetc  v.  Suydam  v.  Voorhees,  58  N.  J.  Eq.  157. 
Snare,  1  De  G.  &  Sm.  333;  Nevvbegin  v.  Bell,  9.  Smith  v.  Wyckoff,  11  Paige  (N.  Y.)49. 
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pose,  when  there  was  no  charge  of  the  debts  thereon.1 

But  an  Action  at  Law  Will  Not  Lie,  in  behalf  of  a  creditor,  against  a  devisee  of 
land  charged  with  the  payment  of  debts,  unless  such  devisee  has  made  an 
express  promise  to  pay  debts,  or  has  paid  apart  of  them;  and  even  where  the 
devisee  enters  upon  the  land  devised  to  him  charged  with  the  payment  of 
debts,  and  promises  to  pay  them,  a  court  of  law  has  no  jurisdiction  of  an  action 
against  him  for  the  recovery  of  debts,  unless  the  land  is  exclusively  charged 
with  their  payment.  If  the  personal  estate  is  to  be  first  applied  in  payment 
of  the  debts,  or  is  to  come  in  aid  of  the  real,  the  cause  belongs  exclusively  to 
the  court  of  equity,  and  a  court  of  common  law  has  no  jurisdiction.2 

(2)  Personal  Liability  of  Devisee  —  Charge  of  Specific  Debts.  —  Where  lands 
are  devised  subject  to  a  charge  for  the  payment  of  specific  debts,  the  devisee 
on  acceptance  of  the  devise,  without  any  express  promise  to  pay  the  debts 
charged,  has  been  held  to  incur  a  personal  liability  to  the  creditors,3  and  also 
in  case  of  a  charge  of  specific  debts  upon  a  legacy.4 

General  Charge  of  Debts.  —  In  Indiana  it  has  been  held  that  a  mere  charge  of 
debts  generally  upon  land  devised  will  not  render  the  devisee  personally  liable 
upon  his  acceptance  of  the  devise.5  And  in  New  York  it  has  been  held  that, 
though  a  charge  of  a  particular  debt  upon  land  devised  will  render  the  devisee 
liable  in  case  he  accepts  the  devise,  a  charge  of  the  general  debts  thereon  will 
not  impose  upon  him  a  personal  liability.6 

If  a  Devisee  Refuses  to  Accept  a  devise  charged  with  the  payment  of  debts,  of 
course  no  personal  liability  for  such  debts  attaches.7 

If  the  Devisee  Aliens  the  estate  devised  to  him  charged  with  the  payment  of 
debts,  the  creditors  may  enforce  their  claims  against  the  devisee  to  the  value 
of  the  estate  devised.8 

(3)  Liability  of  Lands  After  Alienation.  —  It  has  been  held  that  a  charge 
for  the  payment  of  debts  upon  property  devised  creates  a  lien  upon  the  land 
enforceable  against  the  land  in  the  hands  of  a  purchaser  from  the  devisee,9 
and  against  creditors  acquiring  liens  on  the  property  by  judgment  against  the 
devisee.10  But  under  this  rule  the  devisee  on  acceptance  of  the  land  becomes 
personally  liable  to  the  creditors,  and  they  must  first  exhaust  their  remedy 
against  him  in  respect  to  his  personal  liability,  before  resorting  to  the  land  in 
the  hands  of  his  grantee.11 

Successive  Alienations.  —  And  where  the  charged  land  is  liable  after  sale,  if  the 

1.  Pond  v.  Allen,  15  R.  I.  171.  Clift  v.  Moses,  116  N.  Y.  144.    Compare  Huston 

2.  No  Remedy  at  Law.  —  Elwood  v.  Deifen-  v.  Huston,  37  Iowa  668,  affirming  29  Iowa  347. 
dorf,  5  Barb.  (N.  Y.)  398.  1.  Refusal  of  Devisee  to   Accept  Devise.  — 

3.  Acceptance  of  Devise  Charged  with  Specific  Habler  v.  John  Eichler  Brewing  Co.,  42  N.  Y. 
Debts.  —  Harland  v.  Person,  93  Ala.  273;  App.  Div.  95,  affirming  25  Misc.  (N.  Y.)  576. 
Bishop  v.  Howarth,  59  Conn.  455 ;  Huston  v.  See  also  infra,  this  section,  Effect  of  JYonaccept- 
Huslon,  37  Iowa  668;  Elwcod  v.  Deifendorf,  5  ance  of  Charged  Devise. 

Barb.  (N.  Y.)  398;  Pascalis  v.  Canfield,  1  Edw.  8.  Devisee  Personally  Liable  After  Alienation. 

(N.  Y.)  201;  Dill  v.  Wisner,  23  Hun  (N.  Y.)  — Diffenderfer  v.  Scott,  5  Ind.  App.  243;  El- 

123;  Gridley  v.  Gridley,  24  N.  Y.  130;  Baylor  wood  v.  Deifendorf,  5  Barb.  (N.  Y.)  398.  See 

v.  Dejarnette,  13  Grail.  (Va.)  152.    See  also  also  supra,  this  title,  Common-law  and  Statu- 

Clift  v.  Moses,  116  N.  Y.  144.     Compare  Mesick  tory  Liability  of  Heirs,  Devisees,  and  Legatees  — 

v.  New,  7  N.  Y.  163;  Fuller  v.   McEwen,  17  Liability  of  Heirs  and  Devisees  —  By  Statute. 

Ohio  St.  288.  See  also  the  title  Executors  and  Adminis- 

4.  Acceptance  of  Legacy  Charged  with  Specific  trators,  vol.  11,  p.  1068. 

Debts.  —  Messenger  v.  Andrews,  4  Russ.  478.  9.  Charged  Lands  Held  Liable  in  the  Hands  of 

5.  Acceptance  of  Devise  Charged  with  Debts  Purchaser.  —  Elwood  v.  Deifendorf,  5  Barb.  (N. 
Generally.  —  Hayes  v.  Sykes,  120  Ind.  180.  Y.)  398.  See  also  Brown  v.  Logan,  (Ky.  iSSS) 
See  also  Honeywell's  Estate,  9  Kulp  (Pa.)  7  S.  W.  Rep.  398.  But  see  infra,  this  section, 
340.  Purchaser' ' s  Liability  in  Respect  to  Application  of 

6.  Clift  v.  Moses,  116  N.  Y.  144.    But -see  Purchase  Money. 

Elwood  v.  Deifendorf,  5  Barb.  (N.'  Y.)  398.  10.  Smith  v.  VVyckoff,  11  Paige  (N.  Y.)  49. 

The  Reason  of  This  Doctrine  is  the  inability  of  Compare  Morris  v.  Mowatt,  2  Paige  (N.  Y.) 

a  devisee  to  know  the  amount  of  the  general  586,  22  Am.  Dec.  661. 

debts  of  the  estate  so  as  to  enable  him  to  act  11.  Exhaustion  of  Remedy  Against  Devisee. — 

intelligently  in  the  acceptance  of  the  devise.  Elwood  v,  Deifendorf,  5  Barb.  (N.  Y.)  398, 
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devisee  has  sold  it  in  parcels  to  different  purchasers  and  at  different  times,  the 
parcels  thus  sold  become  liable  in  the  inverse  order  of  alienation  ;  though  any 
part  remaining  unsold  is  primarily  liable.1 

Liability  of  Purchase-money.  —  Where  land  charged  with  the  payment  of  debts 
is  sold,  a  court  of  equity  may  interpose  to  subject  the  unpaid  purchase-money 
to  the  payment  of  the  debts  charged  on  the  land.2 

(4)  Purchaser  s  Liability  in  Respect  to  Application  of  Purchase-money.  — 
Where  devised  lands  are  charged  with  the  payment  of  debts  generally,  the 
debts  not  being  specified,  and  the  devisee  sells,  the  purchaser,  on  payment 
of  the  purchase-money  to  the  devisee  in  good  faith,  takes  the  land  free  from 
the  charge,  although  the  devisee  does  not  apply  the  money  in  payment  of  the 
debts.  In  other  words,  the  purchaser  in  such  a  case  is  not  bound  to  see  to 
the  application  of  the  purchase-money.3 

But  Where  the  Land  Devised  Is  Charged  with  the  Payment  of  Specific  Debts,  the  purchaser 
from  the  devisee  is  bound  to  see  that  the  purchase-money  is  applied  in  satis- 
faction of  the  debts  charged,  and  his  failure  to  do  so  renders  him  liable  to  the 
creditors  in  case  the  money  is  devoted  to  other  purposes.4 

And  Where  the  Purchaser  Has  Participated  in  the  Misapplication  of  the  purchase-money, 
he  becomes  liable  to  the  creditors  for  the  sum  misapplied,  whether  the  charge 
is  of  specific  debts  or  of  debts  generally.5 

j.  Effect  of  Creditor's  Resort  to  Fund  Not  Charged.  —  A  testator 
cannot  by  will  withdraw  from  his  creditors  any  property  which  the  laws  subject 
to  their  claims,  but  he  may  provide  a  particular  fund  for  the  payment  of  his 
debts,  and  if  the  creditors  resort  to  a  different  fund,  those  to  whom  the  latter 
property  is  given  are  entitled  to  compensation  out  of  the  fund  or  property 
provided  for  the  payment  of  debts.6  Thus,  if  a  debt  is  charged  upon  the  real 
estate,  and  is  paid  by  the  executor  out  of  the  personal  property,  in  the  first 
instance  a  legatee  will  be  entitled  to  stand  in  place  of  the  original  creditor  pro 
tanto  and  may  recover  the  amount  of  his  legacy,  or  to  the  extent  of  the  per- 
sonal estate  so  appropriated  out  of  the  real  estate  charged  with  the  payment 
of  the  debt.7  Where  the  creditor  seeks  to  enforce  his  claim  against  person- 
alty in  exoneration  of  which  real  estate  was  charged  for  the  benefit  of  a 
legatee,  the  legatee  may  maintain  a  bill  to  marshal  the  assets  and  compel 

1.  Inverse  Order  of  Alienation.  —  Elvvood  v.  approval  in  Sha  w  v.  Borrer,  I  Keen  574;  Braith- 
Deifendorf,  5  Barb.  (M.  Y.)  398.  waite  v.  Britain,  1  Keen  207.    See  alsoGroten- 

For  Full  Discussion  see  the  title  Marshaling  kemper  v.  Bryson,  79  Ky.  357;  Sims  v.  Lively, 
Assets,  ante,  p.  1255.  14  B.  Mon.  (Ky.)  348;  Brown  v.  Logan,  (Ky. 

2.  Purchase-money  Held  Liable.  —  Potter  v.      1888)  7  S.  W.  Rep.  398. 

Gardner,  12  Wheat.  (U.  S.)  4g8.  Mortgagees  with  notice  of  charge  of  specific 

For  Full  Discussion  of  the  application  of  the  debts  have  been  held  to  be  in  the  position  of 

purchase-money,   see   the  title  Vendor  and  purchasers  within  this  rule.    Braithwaite  t. 

Purchaser.  Britain,  1  Keen  207;  Ex  p.  Turner,  9  Mod. 

3.  Lands  Charged  Generally  —  Purchaser  Not  418. 

Bound  to  See  to  Application  of  Purchase-money.        A  Statute  in  New  York  provides  that  one  who 

—  Colyer  v.  Finch,  5  H.  L.  Cas.  905;  Ex  p.  in  good  faith  pays  money  to  a  trustee  who 
Turner,  9  Mod.  418;  Potter  v.  Gardner,  12  is  authorized  to  receive  it,  shall  not  be  responsi- 
Wheat.  (U.  S.)  498;  Gardner  v.  Gardner,  ble  for  its  application,  and  title  derived  by 
3  Mason  (U.  S.)  178;  Sims  v.  Lively,  14  B.  such  person  from  such  trustee  shall  not  be  im- 
Mon.  (Ky.)  348.  See  also  Forbes  v.  Peacock,  peached  by  reason  of  the  latter's  misappli- 
11  Sim.  160:  Williamson  v.  Curtis,  3  Bro.  C.  cation  of  the  purchase-money.  Heydecker's 
C.  96;  Elliot  v.  Merryman,  Barn.  Ch.  78;  Shaw  Gen.  Laws  and  Rev.  Stat.  N.  Y.,'vol.  3,  p. 
v.  Borrer,  1  Keen  574;  Grotenkemper  v.  Bry-  3815  (Gen  Laws  N.  Y.,  c.  xlvi,  §  88). 

son,  79  Ky.  357.  5.  Effect  of  Purchaser's  Participation  in  Misap- 

Property  Devised  to  Executor.  —  Bergman  v.  plication  of  Purchase-money.  —  Potter  v.  Gard- 

Bogda,  46  111.  App.  351.  ner,  12  Wheat.  (U.  S.)  498. 

Kentucky  Statute.  —  In  Kentucky  the  fore-  6.  Marshaling  Assets.  —  Potter  v.  Gardner,  12 

going  rule  with  some  modifications  in  favor  of  Wheat.  (U.  S.)  49S;    Smith    v.  Wyckoff,  11 

the  purchaser,  has  been  embodied  in  a  statute.  Paige  (N.  Y.)  49;  Hope  v.  Wilkinson,  14  Lea 

Grotenkemper  v.  Bryson,  79  Kv.  357.  (Tenn.)  21,  52  Am.  Rep.  149.    See  infra,  this 

4.  Lands  Charged  with  Specific  Debts  —  Purchas-  title,  Rule  of  Marshaling  Applied. 

er  Bound  to  See  to  Application  of  Purchase-money.         7.  Mollan  v.  Griffith,  3  Paige  (N.  Y.)  402. 

—  Elliot  v.  Merryman,  Barn.  Ch.  78,  cited  with      See  infra,  this  title,  Rule  of  Marshaling  Applied. 
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payment  of  the  debt  out  of  the  real  estate.1 

k.  Effect  of  Nonacceptance  of  Charged  Devise.  —  Where  land  is 
devised  charged  with  the  payment  of  debts,  on  the  refusal  of  the  devisee  to 
accept  "the  devise,  the  property  descends  to  the  heirs  at  law  subject  to  their 
charge,3  though  it  seems  that  no  personal  liability  on  the  part  of  the  heir 
attaches.3 

2.  Charge  of  Legacies  —  a.  In  General.  —  Unless  legacies  are  charged 
upon  the  real  estate  the  personal  estate  is  not  only  the  primary  fund,  but  the 
only  fund  for  their  payment,  and  where  the  personalty  is  insufficient  for  such 
purpose,  the  legatees  have  no  fund  from  which  payment  of  the  legacies  can 
be  enforced.4  Though  legacies  are  to  be  paid  out  of  the  personal  estate,  still 
they  do  not  constitute  specific  liens  upon  such  estate.5  But  a  testator  may 
nevertheless  charge  a  legacy  on  a  particular  portion  of  the  personal  estate,  as, 
for  instance,  property  specifically  bequeathed  to  another.6  In  no  case  should 
land  specifically  devised  be  subject  to  sale  for  the  payment  of  legacies  unless 
they  are  expressly  charged  thereon.7 

statutory  Provisions.  —  In  some  jurisdictions  the  statutes  expressly  provide 
that  land  undisposed  of  by  the  will  shall  be  subject  to  sale  for  the  payment  of 
legacies.8 

The  Fact  that  Real  Estate  Is  Undisposed  of  by  the  will  does  not  charge  thereon  the 
payment  of  legacies;9  though  this  has  been  considered  an  important  element 


1.  In  re  Stokes,  67  L.  T.  N.  S.  223;  In  re 
Salt,  (1895)  2  Ch.  203.  See  the  tiile  Marshal- 
ing Assets,  ante,  p.  1255.  And  see  infra,  this 
titl?,  Rule  of  Marshaling  Applied —  In  Favor  of 
Legatees. 

2.  Nonacceptance  of  Devise  Charged  with  Debts. 

—  McFait's  Appeal,  8  Pa.  St.  290;  Dill  v. 
Wisner,  23  Hun  (N.  Y.)  123. 

3.  Dill  v.  Wisner,  23  Hun  (N.  Y.)  123. 

4.  Legacies  Not  Payable  Out  of  Realty  unless 
Charged  Thereon  —  Personal  Estate  Fund  for 
Payment  of  Legacies  —  England.  —  Inchiquin  v. 
French,  1  Cox  Ch.  2. 

Canada.  —  Ferguson  v.  Stewart,  22  Grant 
Ch.  (U.  C.)  364. 

District  of  Cohimbia.  —  Power  v.  Davis,  3 
MacArthur  (D.  C.)  164. 

Alabama.  —  Newsom  v.  Thornton,  82  Ala. 
402,  60  Am.  Rep.  743. 

Illinois.  —  Wentw orth  v.  Read,  61  111.  App. 
539;  Heslop  v.  Gatton,  71  111.  528. 

Indiana.  —  Duncan  v.  Wallace,  114  Ind.  169. 

Kentucky. — See  M'Campbell  v.  M'Camp- 
bell,  5  Litt.  (Ky.)  92,  15  Am.  Dec.  48,  note. 

Maine.  —  Hayes  v.  Seaver,  7  Me.  237. 

Maryland.  —  Pearson  v.  Wartman,  80  Md. 
528;  Dugan  v.  Hollins,  4  Md.  Ch.  139. 

Massachusetts.  —  Humes  z:  Wood,  8  Pick. 
(Mass.)478;  Hubbell  v.  Hubbell,  9  Pick.  (Mass.) 
56r. 

New  York.  —  Logan  v.  Deshay,  Clarke  (N. 
Y.)  209;  Tracy  v.  Tracy,  15  Barb.  (N.  Y.)  503; 
Lupton  v.  Lupton,  2  Johns.  Ch.  (N.  Y.)  614; 
Reynolds  v.  Reynolds,  16  N.  Y.  257;  Bevan  v. 
Cooper,  72  N.  Y.  31; ;  Jouffret  v.  Loppin,  20  N. 
Y.  App.  Div.  455. 

Pennsylvania.  —  English  v.  Harvey,  2  Rawle 
(Pa.)  305;  Montgomery  v.  M'Elroy,  3  W.  &  S. 
(Pa.)  370,  38  Am.  Dec.  771;  Mellon's  Appeal, 
46  Pa.  St.  165;  Duvall's  Estate,  146  Pa.  St. 
176:  Okeson's  Appeal.  59  Pa.  St.  100;  Dugan 
v.  Law,  1  Pa.  Super.  Ct.  338. 

5.  Legacies  Not  Specific  Liens  on  Personalty.  — 
Sowles  v.  St.  Albans  First  Nat.  Bank,  54  Fed. 


Rep.  564.  See  also  Inchiquin  v.  French,  I  Cox 
Ch.  2. 

6.  Legacies  Charged  on  Personalty.  —  Ward  v. 
Grey,  5  Jur.  N.  S.  948;  Raduvich's  Estate,  54 
Cal.  540. 

A  specific  legacy  cannot  in  a  subsequent  part 
of  the  will  be  charged  with  the  payment  of 
debts  and  legacies.  Joy  v.  Campbell,  1  Sen. 
&  Lef.  328. 

Legacies  Given  in  Lieu  of  Revoked  Residuary 
Share.  —  Legacies,  even  if  given  in  lieu  of  a 
share  of  residue,  the  gift  of  which  is  revoked 
and  thereby  becomes  undisposed  of,  are  not 
payable  out  of  the  share  undisposed  of,  but 
out  of  the  general  estate.  Sykes  v.  Sykes,  L. 
R.  4  Eq.  200,  L.  R.  3  Ch.  301.  See  also  Cheslyn 
v.  Cresswell,  3  Bro.  P.  C.  (Toml.  ed.)  246. 

But  the  tesator  may  direct  them  to  be  paid 
out  of  the  revoked  share  of  residue.  Re  Wood, 
29  Beav.  236;  Walsh  v.  Walsh,  Ir.  R.  4  Eq.  396! 

Effect  of  Charge.  —  Charge  of  legacies  upon 
specific  chattels  bequeathed  does  not  exonerate 
residue  undisposed  of.  Hewett  v.  Snare,  1 
De  G.  &  Sm.  333;  Newbegin  v.  Bell,  23  Beav. 
386. 

7.  Land  Specifically  Devised.  —  Scott  v.  Scott, 
1  Eden  458,  Case  v.  Case,  Kirby  (Conn.)  284, 
Hubbell  v.  Hubbell,  9  Pick.  (Mass.)  561;  Hoyt 

Hoyt,  69  N.  H.  303;  Davenport  v.  Sargent, 


McMahon  v.  McGuire,  3  Ohio 
6  Ohio  Cir.  Ct.  303. 
Provisions.  —  Ellis   v.    Page,  7 
161;  Probate  Judge  v.  Kimball, 
See  also  the  various  local  stat- 


63  N.  H.  538; 
Cir  Dec.  464, 

8.  Statutory 
Cush.  (Mass.) 
12  N.  H.  165. 
utes. 

In  Louisiana  particular  legacies  are,  so  long 
as  the  estate  is  administered  by  executors,  to 
be  paid  indifferently  out  of  the  personal  and 
real  estate,  and  become  a  charge  on  the  whole 
estate  and  descend  to  the  heir  as  a  personal 
debt,  when  he  takes  possession.  Labitut  v. 
Prewett,  1  Woods  (U.  S.)  144;  Richmond  v. 
Milne,  17  La.  312,  36  Am.  Dec.  613. 

9.  Real  Estate  Undisposed  of  by  Will.  —  In  re 
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in  regard  to  the  intention  of  the  testator  to  charge  the  legacies  thereon.1 

b.  Intention  of  Testator  —  (i)  In  General. — The  testator  may  of 
course  charge  the  payment  of  legacies  upon  the  real  estate  so  as  to  enable  the 
legatee  to  profit  by  his  bounty,  in  case  the  personal  property  is  insufficient 
for  their  payment.2  Whether  the  legacies  are  so  charged  generally  depends 
upon  the  terms  of  the  will,3  and  the  chief  criterion  for  the  determina- 
tion of  the  question  whether  there  is  such  a  charge  is,  as  in  all  other  cases 
where  the  construction  of  wills  is  involved,  the  intention  of  the  testator;* 


Cameron,  26  Ch.  D.  19;  Wentworth  v.  Read, 
61  111.  App.  539,  affirmed  166  111.  139;  Leigh  v. 
Savidge.  14  N.  J.  Eq.  124;  Hanbest's  Estate, 
11  Phila.  (Pa.)  10,  32  Leg.  Int.  (Pa.)  29;  Pell  v. 
Ball,  Spears  Eq.  (S.  Car.)  518.  See  also  Davis 
v.  Gardiner,  2  P.  Wms.  187. 

Lauds  Acquired  After  the  Execution  of  a  Will. 
—  Jouffret  v.  Loppin,  20  N.  Y.  App.  Div.  455. 

1.  Smith  v.  Cairns,  92  Tex.  667,  reversing 
(Tex.  Civ.  App.  1899)  49  S.  W.  Rep.  728. 

2.  Legacies  May  Be  Charged  on  Land.  —  Copp 
v.  Hersey,  31  N.  H.  317;  Torrance  v.  Torrance, 
53  Pa.  St.  505. 

3.  Construction  of  Particular  Wills  with  Hegard 
to  Charge  of  Legacies  — England.  — Shipperdson 
v.  Tower,  1  Y.  &  C.  Ch.  441,  6  Jur.  658;  Hone 
v.  Medcraft,  I  Bro.  C.  C.  261;  Hensman  v. 
Fryer,  37  L.  J.  Ch.  97,  L.  R.  3  Ch.  420,  17  L. 
T.  N.  S.  394,  16  W.  R.  162,  reversing  12  Jur.  N. 
S.  681;  Smith  v.  Butler,  1  J.  &  La  T.  692,  7  Ir. 
Eq.  467;  Wyhrants  v.  Maffatt,  17  L.  R.  Ir.  229; 
Ssal  v.  Tichener,  2  Dick.  444.;  Lee  v.  Rutley, 
1  Jur.  493;  Davis  v.  Gardiner,  2  P.  Wms.  187; 
James  v.  Jones,  9  L.  R.  Ir.  489;  Gough  v. 
Andrews,  1  Coll.  Ch.  Cas.  69,  8  Jur.  305 ;  Nick- 
isson  v.  Cockill,  3  De  G,  J.  &  S.  622,  32  L.  J. 
Ch.  753,  9  Jur.  N.  S.  975,  8  L.  T.  N.  S.  778,  11 
W.  R.  1082;  In  re  Williams,  13  Reports  316. 

Canada.  —  Robson  v.  Jardine,  22  Grant  Ch. 
(U.  C.)  420. 

Delaware.  —  Gilder  v.  Gilder,  1  Del.  Ch.  331; 
Rambo  v.  Rumer,  4  Del.  Ch.  9. 

Illinois.  —  Reid  v.  Corrigan,  143  111.  402. 

Indiana.  —  Castor  v.  Jones,  86  Ind.  2S9; 
Mortgage  Trust  Co.  v.  Moore,  150  Ind.  465; 
Earnhart  v.  Earnhart,  127  Ind.  397,  22  Am.  St. 
Rep.  652. 

Maryland.  —  State  v.  Hewlett,  48  Md.  138; 
Cissell  v.  Cashell,  76  Md.  330;  Emory  v. 
Emory,  91  Md.  531. 

Massachusetts.  —  Nash  v.  Cutler,  ig  Pick. 
(Mass.)  67;  Loring  v.  Wilson,  174  Mass.  132. 

Mississippi.  —  Tigner  v.  McGehee,  60  Miss. 
185;  Carroll  v.  Botsai,  65  Miss.  350. 

Missouri.  —  McQueen  v.  Lilly,  131  Mo.  9. 

New  Hampshire.  —  Hoyt  v.  Hoyt,  69  N.  H. 
303. 

New  Jersey.  —  Leigh  v.  Savidge,  14  N.  J.  Eq. 
124;  Brands  v.  Hartung,  38  N.  J.  Eq.  42;  Tich- 
enor  v.  Tichenor,  41  N.  J.  Eq.  39;  American 
Dramatic  Fund  Assoc.  v.  Lett,  42  N.  J.  Eq.  43; 
Price  v.  Price,  52  N.  J.  Eq.  326. 

New  York.  —  Bartholomew  v.  Merriam,  55 
Hun  (N.  Y.)  280;  Kinkele  v.  Wilson,  (C.  PI. 
Gen.  T.)  9  Misc.  (N.  Y.)  139;  Dunham  v. 
De  Raismes,  (Supm.  Ct.  Spec.  T.)  22  Misc. 
(M.  Y.)  568;  Dunham  v.  Deraismes,  165  N.  Y. 
65,  reversing  29  N.  Y.  App.  Div.  432. 

North  Carolina.  —  Misenheimer  v.  Bost,  106 
N.  Car.  10. 

Pennsylvania.  —  Monro's    Estate     0  Phila. 


(Pa.)  309,  29  Leg.  Int.  (Pa.)  332;  Penny's  Ap- 
peal, 109  Pa.  St.  323;  Danforth's  Appeal,  121 
Pa.  St.  359;  Truby's  Appeal,  (Pa.  1887)  II  Atl. 
Rep.  567. 

Texas.  —  Smith  v.  Cairns,  92  Tex.  667. 
West  Virginia.  —  Couch  v.  Eastham,  29  W. 
Va.  784. 

After  bequeathing  certain  pecuniary  lega- 
cies to  his  daughters,  the  testator  directed  that 
his  son  A  was  "  to  hold  the  farm,  and  have 
sufficient  time  to  pay  off  the  legacies,"  and 
then  bequeathed  a  pecuniary  legacy  to  another 
son  B.  Il  was  held  that  all  the  legacies  were 
chargeable  upon  the  real  estate  devised  to  A, 
and  were  to  be  paid,  pari  passu,  out  of  the  pro- 
ceeds of  the  sale  thereof.  Usilton  v.  Usilton, 
3  Md.  Ch.  36. 

"Share."  —  A  request  of  a  legacy  as  the 
legatee's  "  share  "  of  the  testator's  estate  does 
not  charge  such  legacy  on  the  real  estate. 
Magee's  Estate,  11  Pa.  Co  Cl.  559. 

Power  to  Sell  Keal  Estate.  —  An  intention  to 
charge  real  estate  with  the  payment  of  lega- 
cies has  been  inferred  from  a  power  given  to 
the  executors  to  sell  land  when  there  was  no 
necessity  for  such  a  sale  to  pay  debts,  but  was 
a  necessity  for  a  sale  to  pay  legacies.  Taylor 
v.  Dodd,  58  N.  Y.  335;  Kalbfleisch  v.  Kalb- 
fleisch,  67  N.  Y.  354. 

4.  Intention  of  Testator  Controlling  —  England. 
—  Jones  v.  Selby,  Prec.  Ch.  288;  Pawlet  v. 
Parry,  Prec.  Ch.  449;  Graves  v.  Graves,  S 
Sim.  43;  Freeman  v.  Simpson,  6  Sim.  75; 
Miles  v.  Leigh,  1  Atk.  573;  Compton  v.  Oxen- 
den,  4  Bro.  C.  C.  402,  2  Ves.  Jr.  261;  Kightley 
v.  Kightley,  2  Ves.  Jr.  328;  Sberratt  v.  Sher- 
ratt,  Coop.  t.  Br.  35;  Davis  v.  Gardiner,  2  P. 
Wms.  187;  Rich  v.  Whitfield,  14  W.  R.  907; 
Westcott  v.  Culliford.  3  Hare  265,  13  L.  J.  Ch. 
136,  8  Jur.  166;  In  re  Bawden,  (1894)  1  Ch.  693. 

United  States.  —  Garnett  v.  Macon,  2  Brock. 
(U.  S.)  185. 

Kentucky.  —  M'Campbell  v.  M'Campbel),  5 
Litt.  (Ky.)  97,  15  Am.  Dec.  48,  note;  McYean 
v.  Wagoner,  (Ky.  1900)  58  S.  W.  F  ep.  594. 

Maine.  —  Bugbee  v.  Sargent,  23  Me.  270. 

Maryland. — Ogle  v.  Tayloe,  49  Md.  158; 
Pearson  v.  Wartman,  80  Md.  528;  Tessier  v. 
Wyse,  3  Bland  (Md.)  28;  Stevens  v.  Gregg,  10 
Gill  &  J.  (Md.)  143;  Luckett  v.  White,  10  Gill 
&  J.  (Md.)  480. 

Michigan. — Thurber  v.  Battey,  105  Mich. 
718,  Smith  v.  Jackman,  115  Mich.  192. 

Mississippi.  —  Knotts  v.  Bailey,  54  Miss.  235, 
28  Am.  Rep.  348. 

Missouri.  —  McQueen  v.  Lilly,  131  Mo.  9. 

New  Hampshire.  —  Hoyt  v.  Hoyt,  69  N.  H. 
303- 

New  York.  —  Reynolds  v.  Revnolds,  16  N. 
Y.  257;  Taylor  v.  Dodd,  58  N.  Y.  335;  Scott 
v.  Stebbins,  91  N.  Y.  605;  Manson  -■.  Manson, 
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but  the  intention  to  charge  legacies  on  real  estate  must  clearly  appear  or  be 
clearly  deducible  from  the  language  and  disposition  of  the  will.1  It  is  not 
necessary,  however,  that  the  legacy  be  made  a  charge  eo  nomine.'1  And  the 
fact  that  some  legacies  are  expressly  charged  on  land  will  not  prevent  the  court 
from  construing  the  will  as  charging  other  legacies  thereon  by  implication,3 
though  it  affords  some  ground  for  inferring  that  the  testator  did  not  intend  to 
charge  the  other  legacies  on  the  land.* 

Charges  of  Debt  and  of  Legacies  Distinguished.  —  There  has  always  existed  a  marked 
distinction  between  a  charge  on  the  realty  for  the  payment  of  debts  and  one 
for  the  payment  of  legacies.  As  to  the  former,  as  heretofore  stated,  the 
courts  have  acted  on  slight  implication  and  on  moral  principle  to  uphold  the 
charge,5  but  as  to  legacies  there  must  be  a  clear  manifest  intention  that 
the  devisee  or  heir  should  take  subject  to  the  legacies.6 

(2)  Circumstances  Tending  to  Shoiv  Intention  —  (a)  Extrinsic  Circumstances.  — 
While  the  intention  of  a  testator  to  charge  legacies  upon  his  real  property 
need  not  be  expressed  in  the  will,  but  may  be  implied  from  all  the  provisions 
of  the  will  taken  together,  it  cannot  be  inferred  from  circumstances  altogether 
extrinsic  to  the  will.  The  rule  is  that  evidence  aliunde  is  not  admissible  to 
show  a  testator's  intention,  unless  there  is  latent  ambiguity  in  the  will.7  But 
in  ascertaining  the  intention  of  the  testator  when  he  has  not  charged  his  lands 
explicitly  with  the  payment  of  legacies,  the  court  must  be  governed  not  only 
by  the  expressions  of  the  will,  but  by  the  situation  of  the  property  disposed 
of  and  the  person  taking  it.8 

(b)  Order  of  Disposition  of  Property.  —  No  stress  is  to  be  laid  upon  the  order  in 
the  will,  in  which  the  legacy  and  the  devise  of  the  real  estate  upon  which  the 
legacy  is  sought  to  be  charged,  occur.9 

Fair  Implication.  —  Gorman  v.  McDonnell, 
(Ala.  igoo)  28  So.  Rep.  964. 

"  Fairly  and  Satisfactorily  "  to  Be  Inferred.  — 
Duvall's  Estate,  146  Pa.  St.  176;  Hoytf.  Hoyt, 
69  N.  H.  303. 

Plain  Implication.  —  Walters  v.  Steele,  n  Pa. 
Super.  Ct.  303. 

Necessary  Implication.  —  Nathan's  Estate,  16 
Pa.  Co.  Ct.  223. 

Implication  too  Plain  to  Be  Mistaken.  —  Kirk- 
patrick  v.  Chesnut,  5  S.  Car.  216. 

2.  Charge  Need  Not  Be  Made  Eo  Nomine. — 
Cary  v.  Cary,  2  Sch.  &  Lef.  173;  Smith  v.  Jack- 
man,  115  Mich.  192;  Sharp's  Estate,  7  Pa. 
Super.  Ct.  372;  Dickerman  v.  Eddinger,  168 
Pa.  St.  240. 

3.  Express  Charge  of  Some  Legacies  Held  Not 
to  Preclude  Implication  of  Charge  of  Others.  — 
McLanahan  v.  McLanahan,  I  P.  &  W.  (Pa.) 
96,  2i  Am.  Dec.  363. 

4.  Gwillam  v.  Holland,  cited  in  Compton  v. 
Oxenden,  4  Bro.  C.  C.  402. 

5.  Distinction  Between  Charge  of  Debts  and 
Charge  of  Legacies.  —  See  supra,  this  section, 
Charge  of  Debts. 

6.  Swift  v.  Edson,  5  Conn.  531;  Clyde  v. 
Simpson,  4  Ohio  St.  445. 

7.  Extrinsic  Circumstances  Alone  Not  Sufficient. 
—  Wright  v.  Denn,  10  Wheat.  (U.  S.)  204; 
Wantworth  v.  Read,  61  III.  App.  539,  affirmed 
166  111.  139;  Heslop  v.  Gatton,  71  111.  528; 
Duvall's  Estate,  146  Pa.  St.  176. 

8.  Lypet  v.  Carter,  1  Ves.  499;  Webb  v. 
Webb,  Barn.  Ch.  86,  2  Eq.  Cas.  Abr.  504,  par. 
42;  Elliot  v.  Hancock,  2  Vern.  143;  Van 
Winkle  v.  Van  Houten,  3  N.  J.  Eq.  172. 

9.  Order  of  Disposition.—  Kightley  v.  Kightley, 
2  Ves.  Jr.  328.  Compare  Trott  v.  Vernon,  2 
Vern.  708. 
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(Supm.  Ct.  Spec.  T.)8  Abb.  N.  Cas.  (N.  Y.)  123; 
Hall  v.  Thompson,  23  Hun  (N.  Y.)  334. 

Ohio.  —  Clyde  v.  Simpson,  4  Ohio  St.  445. 

Pennsylvania.  —  Tucker  v.  Hassenclever,  3 
Yeates  (Pa.)  298;  Baker's  Appeal,  59  Pa.  St. 
313;  Shupp  v.  Gaylord,  103  Pa.  St,  319; 
Duvall's  Estate,  146  Pa.  St.  176. 

South  Carolina. — Jaudon  v.  Ducker,  27  S. 
Car.  295. 

Virginia.  —  Clarke  v.  Buck,  I  Leigh  (Va.) 
487;  Foster  v.  Crenshaw,  3  Munf.  (Va.)  514; 
Lewis  v.  Thornton,  6  Munf.  (Va.)  87;  Dowman 
v.  Rust,  6  Rand.  (Va.)  587. 

West  Virginia.  —  Read  v.  Cather,  18  W.  Va. 
263;  Hogg  v.  Browning,  47  W.  Va.  22. 

1.  Intention  Must  Appear  from  Will — Eng- 
land.—  In  re  Morgan,  (1893)  3  Ch.  222;  Greville 
v.  Browne,  7  H.  L.  Cas.  703. 

United  States.  —  Wright  v.  Denn,  10  Wheat. 
(U.  S.)  204. 

Connecticut. — Gridley  v.  Andrews,  8  Conn.  I, 

Illinois.  —  Heslop  v.  Gatton,  71  111.  528. 

New  York. — Gerke n's  Estate,  Tuck.  (N.  Y.) 
49;  Lupton  v.  Lupton,  2  Johns.  Ch.  (N.  Y.) 
623;  Thorp  v.  Munro,  47  Hun  (N.  Y.)  246. 

Ohio.  — .Clyde  v.  Simpson,  4  Ohio  St.  445. 

Pennsylvania.  —  Wright's  Appeal,  12  Pa.  St. 
256;  Okeson's  Appeal,  59  Pa.  St.  99. 

South  Carolina.  —  Kirkpatrick  v  Chesnut,  5 
S.  Car.  216. 

Intention  to  Charge  Must  Be  Clear.  —  McQueen 
v.  Lilly,  131  Mo.  9;  Van  Winkle  v.  Van  Houten, 
3  N.  J.  Eq.  172;  Smith  v.  Atherton,  54  Hun 
(N.  Y.)  172;  Hackadorn's  Appeal,  11  Pa.  St. 
86;  Evans  v.  Beaumont,  16  Lea  (Tenn.)  713; 
Arnold  v.  Dean,  61  Tex.  249;  Lee  v.  Lee,  88 
Va.  805. 

Manifest  Intention.  —  Thorp  v.  Munro,  47 
Hun  (N.  Y.)  246. 
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(c)  Disposition  of  Personal  Estate.  —  Where  the  testator  makes  an  absolute  dis- 
position of  all  of  his  personal  estate,  thereby  leaving  no  provision  for  the  pay- 
ment of  legacies,  this  is  considered  a  material  factor  tending  to  show  an 
intention  to  charge  the  legacies  on  the  real  estate  undisposed  of  or  passing 
under  a  residuary  clause,  as  a  different  rule  would  attribute  to  the  testator  a 
purpose  to  make  a  gift  in  appearance  and  not  in  reality.1 

(d)  Condition  of  Estate.  —  Where  the  personal  estate  at  the  time  the  will  was 
executed  was  known  to  the  testator  to  be  insufficient  to  discharge  his  debts 

and  the  legacies,  this  may  be  considered  as  showing  an  intention  to  charge  the 
legacies  upon  the  real  estate.2  Still  this  fact  alone  is  not  sufficient  to  charge 
legacies  even  upon  undisposed-of  real  estate,3  and  the  inquiry  should  relate 
to  the  condition  of  the  estate  at  the  time  of  executing  the  will;  the  fact  that 
personalty  then  existing  subsequently  fails  seems  to  be  immaterial.4  On 
the  other  hand,  when  the  personal  estate  was  sufficient  for  the  payment  of 
legacies  bequeathed,  this  is  an  element  to  show  that  the  testator  did  not 
intend  to  charge  the  legacies  upon  the  real  estate.5 

(e)  Relationship  of  Legatee  and  Devisee  to  Testator.  —  In  determining  whether  a 
legacy  was  charged  on  land,  the  relationship  between  the  legatee  and  the 
testator  is  a  matter  of  moment,  as  where  the  legacy  was  given  in  satisfaction 
of  a  creditor's  debt  or  the  widow's  dower,  or  is  the  only  provision  in  the  will 
for  the  support  of  a  child,  etc.6 


1.  Disposition  of  Personal  Estate  —  England.  — 
Blount  v.  Hipkins,  7  Sim.  43. 

Canada.  —  Hellem  v.  Severs,  24  Grant  Ch. 
(U.  C.)  320. 

Alabama.  —  Lightfoot  v.  Lightfoot,  27  Ala. 
351. 

Delaware.  —  Miller  v.  Cooch,  5  Del.  Ch.  161. 

Illinois.  —  Reid  v.  Corrigan.  143  111.  402. 

Indiana.  —  Duncan  z/.  Wallace,  114  Ind.  169; 
Davidson  v.  Coon,  125  Ind.  497. 

New  York.  —  McCorn  v.  McCorn,  30  Hun 
(N.  Y.)  171;  Goddard  v.  Pomeroy,  36  Barb. 
(N.  Y.)  546;  Hoes  v.  Van  Hosen,  1  N.  Y.  120; 
Hoyt  v.  Hoyt,  85  N.  Y.  142;  McCorn  v.  Mc- 
Corn, 100  N.  Y.  511. 

Pennsylvania.  —  Nathan's  Estate,  16  Pa.  Co. 
Ct.  223,  4  Pa.  Dist.  Rep.  149,  36  W.  N.  C.  (Pa.) 
184. 

2.  Personalty  Insufficient  to  Pay  Both  Debts  and 
Legacies  — ■  England.  —  Bray  v.  Stevens,  12  Ch. 
D.  162;  Trent  v.  Trent,  I  Dow  102;  Minor. v. 
Wicksieed,  s  Bro.  C.  C.  627. 

Alabama. — Gorman  v.  McDonnell,  (Ala. 
1900)  28  So.  Rep.  964. 

Connecticut.  — Cunningham  v.  Cunningham, 
72  Conn.  253. 

District  of  Columbia. — O'Brien  v.  Dougherty, 
1  App.  Cas.  (D.  C.)  148. 

Indiana.  —  Duncan  v.  Wallace,  114  Ind.  169. 

Missouri,  —  Clotilde  v.  Lutz,  157  Mo.  439. 

IVew  Jersey.  —  Dey  v.  Dey,  19  N.  J.  Eq.  137; 
Turner  v.  Gibb,  48  N.  J.  Eq.  526;  Price  v. 
Price,  52  N.  J.  Eq.  326;  Lord  v.  Simonson, 
(N.  J.  1899)  42  Atl.  Rep.  741. 

New  York.  —  Manson  v.  Manson,  (Supm. 
Ct.  Spec.  T.)  8  Abb.  N.  Cas.  (N.  Y.)  123;  Mat- 
ter of  Pettit,  6  Dem.  (N.  Y.)  391;  McCorn  v. 
McCorn,  100  N.  Y.  511;  Briggs  v.  Carroll,  50 
Hun  (N.  Y.)  586,  117  N.  Y.  288;  Wiltsie  v. 
Shaw,  100  N.  Y.  191;  Stewart  v.  Crysler,  52  N. 
Y.  App.  Div.  597;  American  Baptist  Home 
Mission  Soc.  v.  Foote,  52  Hun  (N.  Y.)  307; 
Matter  of  Hedger,  1  Connoly  (N.  Y.)  524;  Mat- 
ter of  James,  80  Hun  (N.  Y.)  371;  Burns  v. 
Allen.  89  Hun  (N.  Y.)  552. 


Pennsylvania.  —  Nichols  v.  Postleth  waite,  2 
Dall.  (Pa.)  131;  Dickerman  v.  Eddinger,  168 
Pa.  St.  240. 

South  Carolina.  —  Laurens  v.  Read,  14  Rich. 
Eq.  (S.  Car.)  245;  Jaudon  v.  Ducker,  27  S. 
Car.  295. 

Tennessee. — Cole  v.  Proctor,  (Tenn.  Ch. 
1899)  54  S.  W.  Rep.  674. 

Virginia.  —  Clarke  v.  Buck,  I  Leigh  (Va.) 
487;  Trent  v.  Trent,  Gilmer  (Va.)  174,  9  Am. 
Dec.  594;  Downman  v.  Rust,  6  Rand.  (Va.)  587. 

West  Virginia.  —  Bird  v.  Stout,  40  W.  Va. 
43;  Hogg  v.  Browning,  47  W.  Va.  22. 

3.  Intent  to  Charge  Not  Shown  by  Insufficiency 
of  Personalty  Alone.  —  Wentworth  v.  Read,  61 
III.  App.  539,  affirmed  166  111.  139;  Johnson  v. 
Poulson,  32  N.  J.  Eq.  390;  Leigh  v.  Savidge, 
14  N.  J.  Eq.  124;  Taylor  v.  Tolen,  38  N.  J.  Eq. 
gi;  Duvall's  Estate,  146  Pa.  St.  176. 

In  Clotilde  v.  Lutz,  157  Mo.  439,  however, 
where  at  the  time  of  the  execution  of  the  will, 
the  testator  had  no  personal  property  at  all,  it 
was  presumed  that  it  was  his  intention  to 
charge  legacies  upon  the  real  estate. 

4.  Condition  of  Estate  Must  Kelate  to  Time  of 
Executing  Will.  —  Duncan  v.  Wallace,  114  Ind. 
169;  Davidson  v.  Coon,  125  Ind.  497;  Bevan 
v.  Cooper,  72  N.  Y.  317;  Briggs  v.  Carroll,  117 
N.  Y.  288;  Burns  v.  Allen.  89  Hun  (N.  Y.)  552; 
Morris  v.  Sickly,  133  N.  Y.  456;  Purdy  v. 
Purdy.  36  N.  Y.  App.  Div.  535. 

Condition  of  Personalty  Between  Date  of  Will 
and  Death  of  Testator  —  Presumption  Against 
Charge.  —  American  Baptist  Home  Mission 
Soc.  v.  Foote,  52  Hun  (N.  Y.)  307;  Matter  of 
James,  80  Hun  (N.  Y.)  371;  Matter  of  Ryder, 
41  N.  Y.  App.  Div.  247;  Cole  v.  Proctor, 
(Tenn.  Ch.  1S99)  54  S.  VV.  Rep.  675. 

5.  Presumption  from  Sufficiency  of  Personalty. 
—  Hoyt  v.  Hoyt,  69  N.  H.  303.  In  this  case 
the  personalty  was  lost  after  the  death  of  the 
testator  by  a  bank  failure. 

6.  Relationship  of  Parties.  —  Lypet  v.  Carter, 
1  Ves.  499;  Elliot  v.  Hancock,  2  Vern.  143; 
Gorman  v.  McDonnell,  (Ala.  1900)  28  So.  Rep. 
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(f)  Subsequent  Investment  of  Personalty  in  Realty.  —  Where,  at  the  time  of  making 
the  will,  the  testator  owned  sufficient  personal  property  to  satisfy  the  legacies, 
but  afterwards  converted  into  realty  the  personal  estate  from  which  the  lega- 
cies would  have  been  primarily  payable,  and  made  no  change  in  the  will,  this 
has  been  held  a  circumstance  to  be  considered  as  showing  his  intention  to 
charge  the  payment  of  the  legacies  upon  the  real  estate.  Otherwise  the  sub- 
sequently acquired  real  estate  would  go  to  the  residuary  devisee,  not  by  specific 
devise  indicating  that  the  testator  so  intended,  but  by  force  of  the  statute,  to 
the  injury  of  the  general  legatees.1 

(g)  Effect  Given  to  Prior  Decisions.  —  Since  the  wording  of  wills  is  seldom  the 
same,  prior  decisions  are  not,  therefore,  controlling  in  determining  the  ques- 
tion of  the  charge  of  legacies,  but  if  a  long  course  of  decisions  has  established 
a  particular  meaning  as  belonging  to  particular  words,  the  testator  must  be 
supposed  to  have  used  these  words  in  this  sense,  and  they  must  be  so  con- 
strued. Short  of  that,  however,  very  little  effect  is  to  be  attributed  to  the 
former  cases.2 

c.  Charge  of  Legacies  on  "  Estate."  —  In  England  and  in  some  cases  in 
the  United  States  it  has  been  held  that  a  direction  for  the  payment  of  legacies  out 
of  the  testator's  "  estate,"  or  a  provision  that  the  executor  should  realize  such 
part  of  his  "  estate  "  as  he  should  deem  proper  for  the  payment  of  the  legacies, 
would  not  charge  the  legacies  upon  the  land,  even  though  the  land  was  undis 
posed  of  by  the  will,  much  less  upon  land  specifically  devised.3  Generally  in 
the  United  States,  however,  a  direction  for  the  payment  of  legacies  out  of  the 
testator's"  estate"  has  been  held  to  charge  them  upon  the  realty,  where  noth- 
ing else  appears  in  the  will  to  show  that  it  was  the  intention  of  the  testator  to 
limit  the  term  "  estate  "  so  as  to  include  only  personalty.4  Certainly  the 
express  charge  of  legacies  upon  the  testator's  "estate"  is  to  be  considered  as  of 


961;  Thurber-r\  Battey,  105  Mich.  718;  Van 
Winkle  v.  Van  Houten,  3  N.  J.  Eq.  192;  Stevens 
v.  Flower.  46  N.  J.  Eq.  340;  Turner  v.  Gibb, 
48  N.  I.  Eq.  526;  Matter  of  Ryder,  41  N.  Y. 
App.  Div.  247;  Scott  v.  Stebbins,  91  N.  Y.  605; 
Brings  v.  Carroll,  117  N.  Y.  288;  McCorn  v. 
McCorn,  100  N.  Y.  511 ;  Laurens  v.  Read,  14 
Rich.  Eq.  (S.  Car.)  245. 

Devise  in  Lieu  of  Dower.  —  Snyder  v.  War- 
basse.  11  N.  J.  Eq.  463;  Manson  v.  Manson, 
(Supm.  Ct.  Spec.  T.)  8  ADb.  N.  Cas.  (N.  Y.) 
123;  Flynn  v.  Croniken,  (Supm.  Ct.  Spec.  T.) 
9  How.  Pr.  (N.  Y.)  214.  See  also  Power  v. 
Jenkins,  13  Md.  443;  Conaid's  Appeal,  33  Pa. 
St.  47;  Loocock  v.  Clarkson,  1  Desaus.  (S. 
Car.)  471. 

Provision  for  Children.  —  Givins  v.  Givins,  1 
Murph.  (5  N.  Car.)  192;  Mcore  v.  Beckwith, 
14  Ohio  St.  129.  See  also  Uvedale  v.  Half- 
penny. 2  P.  Wras.  153. 

Legacy  to  Heir  Otherwise  Disinherited.  —  Elliot 
v.  Hancock,  2  Vern.  143. 

1.  Subsequent  Investment  of  Personalty  in 
Realty.  —  Turner  v.  Gibb,  48  N.  J.  Eq.  526; 
Scott  v.  Stebbins,  91  N.  Y.  605;  Morris  v. 
Sickly,  57  Hun  (N.  Y.)  563.  Compare  Schnorr 
v.  Schroeder,  45  Hun  (N.  Y.)  148. 

2.  Effect  of  Prior  Decisions.  —  In  re  Bawden, 
(1894)  1  Ch.  693;  Thurber  v.  Battey,  105  Mich. 
718:  Thorp  v.  Munro,  47  Hun  (N.  Y.)  246; 
Clyde  v.  Simpson,  4  Ohio  St.  445. 

3.  Legacies  Charged  on  "  Estat6 "  Held  Not 
Charged  on  Land.  —  In  re  Cameron,  26  Ch.  D. 
19;  Portarlington  v.  Darner,  4  De  G.  J.  &  S. 
161 ;  Todd  v.  McFall,  96  Va.  754.  Compare 
Moore  v.  Mellish,  3  Ont.  174;  Hellen  v.  Severs, 


24  Grant  Ch.  (U.  C.)  320;  Claike  v.  Buck,  1 
Leigh  (Va.)  487. 

In  Swift  v.  Edson,  5  Conn.  531,  where  a  tes- 
tatrix gave  certain  pecuniary  legacies,  to  be 
paid  by  her  executor,  out  of  her  estale,  and 
had,  at  the  time  of  making  her  will,  sufficient 
personal  property  to  pay  such  legacies,  it  was 
held  that  they  were  not  charged  on  her  real 
estate.  See  also  Brookhart  v.  Small,  7  W.  & 
S.  (Pa.)  229. 

"  Property."  —  Purdy  v.  Purdy,  36  N.  Y.  App. 
Div.  535- 

4.  Cases  Holding  Change  on  "  Estate  "  a  Charge 
on  Realty  —  Indiana.  —  Longacre  v.  Stiver,  135 
Ind.  584. 

Kentucky.  —  Cameron  v.  Boyd,  4  Dana  (Ky.) 
549- 

Maryland.  —  White  v.  Kauffman,  66  Md.  89. 
Missouri.  ■ — Beck  v.  Kallmeyer,  42  Mo.  App. 
563- 

Massachusetts.  —  Hunt  v.  Hunt,  4  Gray 
(Mass.)  190. 

New  Jersey.  —  Hatlson  v.  Elden,  50  N.  J. 
Eq.  522;  Van  Winkle  v.  Van  Houten,  3  N.  J. 
Eq.  172;  Cox  v.  Cotkendall,  13  N.  J.  Eq.  138. 

New  York.  —  Harris  v.  Fly,  7  Paige  (N.  Y.) 
421;  Jackson  r  .  Housel,  17  Johns.  (N.  Y.)  281; 
Finch  v.  Hull,  24  Hun  (N.  Y.)  226. 

North  Carolina.  —  Bray  v.  Lamb,  2  Dev.  Eq. 
(17  N.  Car.)  372,  25  Am.  Dec.  718;  Biddle  v. 
Carraway,  6  Jones  Eq.  (59  N.  Car.)  95;  Worth 
v.  Worth,  95  N.  Car.  239. 

Pennsylvania.  —  Davis's  Appeal,  83  Pa.  St. 
340;  Lloyd's  Estate,  174  Pa.  St.  184.  See 
Brookhart  v.  Small,  7  W.  &  S.  (Pa.)  229.  Com- 
pare Riley's  Appeal,  34  Pa.  St.  291. 
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weight  in  determining  the  intention  of  the  testator  to  charge  the  legacies  upon 
his  realty.1 

d.  Effect  of  Residuary  Clause  —  (i)  In  General.  —  A  residuary  devise 
after  the  payment  of  legacies,*  or  after  direction  that  legacies  be  first  paid,3 
will  charge  the  residuary  realty  with  the  legacies. 

A  General  Disposition  of  Real  Estate  by  Residuary  Devise  has  even  been  treated  as 
showing  an  intention  on  the  part  of  the  testator  to  charge  prior  legacies  on 
the  real  estate  passing  thereunder,4  though  it  is  not  in  itself  sufficient.5 

(2)  Blending  Real  and  Personal  Estate  in  Residuary  Clause.  —  Where 
pecuniary  legacies  are  given  generally,  and  there  is  a  gift  of  the  residue  of  real 
and  personal  estate,  the  whole  residue  being  blended  in  one  mass,  it  is  now 
the  settled  rule  in  England  and  in  most  of  the  jurisdictions  in  the  United 
States,  that  the  legacies  are  charged  upon  the  entire  residue  including  the 
residuary  realty.6    And  this  rule  has  been  held  equally  applicable  though  the 


1.  Gorman  v.  McDonnell,  (Ala.  1900)  28  So. 
Rep.  064:  O'Brien  v.  Dougherty,  1  App.  Cas. 
(D.  C.)  148;  Davidson  v.  Coon,  125  Ind.  497. 

2.  Residuary  Devise  After  Payment  of  Legacies 
Held  to  Create  a  Charge.  —  Hannis  s.  Packer, 
Ambl.  556;  Tompkins  v.  Tompkins,  Prec.  Ch. 
397;  Shallcross  v.  Finden,  3  Ves  Jr.  738;  Bru- 
denell  v.  Boughton,  2  Atk.  268;  Johnston  v. 
Denman,  18  Onl.  66;  Atmore  v.  Walker,  46 
Fed.  Rep.  429,  affirmed  (C.  C.  A.)  50  Fed.  Rep. 
644;  Newsom  v.  Thornton,  82  Ala.  402,  60 
Am.  Rep.  743;  Hogan  v.  Kavanaugh,  13S  N. 
Y.  417;  Stoddard  v,  Johnson,  13  Hun  (N.  Y.) 
606;  Goddard  v.  Pomeroy,  36  Barb.  (N.  Y.) 
546;  Root's  Will,  81  Wis.  253.  See  also  Pen- 
dleton v.  Kinney,  65  Conn.  222. 

Bequests  or  legacies  and  a  devise  of  residue 
of  testator's  estate  "  after  the  above  will  is 
complied  with,"  charges  the  legacies  upon  the 
residuary  realty.  Crabb  v.  Moale,  4  Md.  Ch. 
219. 

3.  Residuary  Devise  Directing  that  Legacies  Be 
First  Paid.  —  Trott  v.  Vernon,  Prec.  Ch.  430; 
Williams  v.  Chitty,  3  Ves.  Jr.  545. 

4.  General  Disposition  by  Residuary  Devise.  — 

In  re  Salter,  44  L.  T.  N.  S.  603;  Little  v. 
Hager,  67  N.  Car.  135. 

5.  Dugan  v.  Law,  1  Pa.  Super.  Ct.  338. 

6.  Blending  Real  and  Personal  Property  in  Re- 
siduary Disposition — England.  —  In  re  Hall,  51 
L.  T.  N.  S.  86;  Francis  v.  Clemow,  Kay  435; 
Wheeler  v,  Howell,  3  Kay  &  J.  198;  Hassel  v. 
Hassel,  2  Dick.  527;  Bench  v.  Biles,  4  Madd. 
187;  Cole  v.  Turner.  4  Russ.  376;  Mirehouse 
v.  Scalfe,  2  Myl.  &  C.  695,  7  L.  J.  Ch.  22, 
affirming  1  Jur.  134;  Greville  v.  Browne,  7  H. 
L.  Cas.'  689;  Re  Smith,  80  L.  T.  N.  S.  113; 
In  re  Adams,  68  L.  J.  Ch.  259,  (1899)  1  Ch.  554, 
80  L.  T.  N.  S.  149,  47  W.  R.  326;  Elliott  v. 
Dearsley,  16  Ch.  D,  322;  Smith  v.  Butler,  1  J. 
&  La.  T,  692;  Gainsford  v.  Dunn,  L.  R.  17  Eq. 
405,  43  L.  J,  Ch.  403;  In  re  Brooke,  45  L.  J. 
Ch.  730,  3  Ch.  D.  630;  In  re  Bellis,  5  Ch. 
D.  504,  46  L.  J.  Ch.  D.  353,  25  W.  R.  456,  36 
L.  T.  N.  S.  644;  Cole  v.  Turner,  4  Russ.  376, 
6  L.  J.  Ch.  ior;  Gyett  v.  Williams,  2  Johns.  & 
H.  429,  6  L.  T.  N.  S.  279;  Brudenell  v.  Bough, 
ton,  2  Atk.  268;  Bench  v.  Biles,  4  Madd.  187, 
20  Rev.  Rep.  292. 

Canada.  —  Moore  v.  Mellish,  3  Ont.  174; 
Johnston  v.  Denman,  18  Ont.  66. 

United  States.  —  Lewis  v.  Darling,  16  How. 
(U.  S.)  i;  Dean  v.  Atmore,  3  U.  S.  App.  131, 


affirming  46  Fed.  Rep.  429.  See  also  Allegheny 
Nat.  Bank  v.  Hays,  12  Fed.  Rep.  663. 

Alabama.  —  Gorman  v.  McDonnell,  (Ala. 
1900)  28  So,  Rep.  964;  Newsom  v.  Thornton, 
82  Ala.  402,  60  Am.  Rep.  743. 

Conneetieut.  —  Gridley  v.  Andrews,  8  Conn.  5. 

Delaware. — See  Rambo  v.  Rumer,  4  Del. 
Ch.  9. 

District  of  Columbia.  —  Readman  a.  Fergu- 
son, 13  App.  Cas.  (D.  C.)  60. 

Illinois. — Langworthy  :.  Golden,  28  111. 
App.  1 19.  See  also  Reid  v.  Corrigan,  143 
111.  402.  Compare  Showalter  v.  Showalter,  38 
111.  App.  208. 

Indiana.  —  Davidson  v.  Coon,  125  Ind.  497; 
American  Cannel  Coal  Co.  v.  Clemens,  132 
Ind.  163. 

Iowa.  —  Pitkin  v.  Peet,  (Iowa  1891)  50  N, 
W.  Rep.  282. 

Maine.  —  Hill  v.  Bean,  86  Me.  200. 

Massachusetts.  —  Adams  v.  Brackett,  5  Met. 
(Mass.)  280;  Wilcox  v.  Wilcox,  13  Allen 
(Mass.)  252;  Smith  v.  Fellows,  131  Mass.  20. 

Michigan.  —  See  Chase  v.  Warner,  106  Mich. 
695. 

Mississippi.  —  Knotts  v.  Bailey,  54  Miss.  235, 
28  Am.  Rep.  348;  Turner  v.  Turner,  57  Miss. 
775;  Heaiheringion  v.  Lewenberg,  61  Miss. 
372;  Cady  v.  Cady,  67  Miss.  425;  Peebles  v. 
Acker,  70  Miss.  356. 

Missouri.  —  See  McQueen  v.  Lilly,  131  Mo.  9. 

New  Hampshire.  —  Wallace  v.  Wallace,  23 
N.  H.  149.  • 

North  Carolina.  —  Robinson  v.  Mclver,  63 
N.  Car.  645;  Hart  v.  Williams.  77  N.Car.  426; 
Devereux  v.  Devereux,  78  N.  Car.  386.  See 
Bynum  v.  Hill,  71  N.  Car.  319;  Perkins  v. 
Caldwell,  79  N.  Car.  441. 

Ohio.  —  Clyde  z .  Simpson,  4  Ohio  St.  445. 

Pennsylvania.  —  Riley's  Appeal,  34  Pa.  St. 
291;  Becker  v.  Kehr,  49  Pa.  St.  223;  Galla- 
gher's  Appeal,  48  Pa.  St.  121;  Brisben's  Ap- 
peal, 70  Pa.  St.  405;  Davis's  Appeal,  83  Pa. 
St.  348;  Koon's  Appeal,  113  Pa.  St.  621; 
Steel's  Estate,  12  Pa.  Co.  Ct.  492;  Bennett's 
Estate,  148  Pa.  St.  139;  Markley's  Estate,  148 
Pa.  St.  538;  Blake's  Estate,  134  Pa.  Si.  240; 
Sloan's  Appeal,  168  Pa.  St.  422,  47  Am  St. 
Rep.  8S9,  36  W.  N.  C.  (Pa.)  369;  Denis's 
Estate,  169  Pa.  St.  493;  McLanahan  v.  Mc- 
Lanahan,  1  P.  &  W.  (Pa.'jge,  21  Am.  Dec.  363; 
West  Branch  Bank  v.  Donaldson,  7  W.  &  S. 
(P.i.)  407;  Watt's  Estate,  3  Pa.  Dlst.  343, 
1  Volume  XIX. 


Charge,  of  Debts     MARSHALING  DECEDENTS'  EST  A  TES.         and  Legacies 


word  "  residue  "  does  not  appear  in  the  clause  constituting  the  general  gift  of 
the  mixed  fund,  provided  words  of  equal  import  are  used.1  And  the  fact  that 
the  residuary  disposition  is  preceded  by  a  general  direction  that  the  debts  and 
legacies  shall  be  paid  by  the  executors,  does  not  change  the  rule;*  nor  dors 
the  fact  that,  in  the  residuary  disposition,  certain  real  estate  is  specifically 
named,  affect  the  rule  so  as  to  prevent  the  legacies  becoming  a  charge  on  the 
real  estate  so  specified,3  unless  it  is  so  named  as  to  constitute  a  specific 
devise.4  So  also  the  fact  that  previous  specific  devises  of  interests  in  real 
estate  were  given  by  the  will,  will  not  change  the  rule.5 

In  New  York  the  rule  is  established  that  while  the  simple  bequest  of  legacies 
followed  by  a  general  residuary  clause  disposing  of  both  real  and  personal 
estate,  without  distinguishing  between  them,  does  not  of  itself  charge  the 
legacies  on  the  residuary  real  estate,6  still  an  intention  to  charge  such  lega- 
cies on  the  land,  which  will  be  given  effect,  may  be  derived  from  such  a  form 
of  will,  coupled  with  extrinsic  facts  which  prove  such  intention.7 

in  Maryland  it  is  now  considered  the  settled  rule  that  when  a  testator  gives 
legacies  and  then  gives  the  "  remainder  of  his  estate  real  and  personal"  or 
the  "  rest,  residue  and  remainder,"  or  the  "  balance  of  his  estate."  these  and 


Blake's  Estate,  134  Pa.  St.  240,  26  W.  N.  C. 
(Pa.)  256;  Witman  v.  N.orton,  6  Binn.  (Pa.) 
395;  Snyder's  Estate,  14  Pa.  Super.  Ct.  509; 
McLanahan  v.  McLanahan,  1  P.  &  W.  (Pa.) 
96,  21  Am.  Dec,  363;  Nichols  v.  Postleth waite, 
2  Dall.  (Pa.)  131;  Hassanclever  v.  Tucker,  2 
Binn.  (Pa.)  525;  Tucker  v.  Hassenclever,  3 
Yeates  (Pa.)  294. 

Rhode  Island.  —  Lapbam  v.  Clapp,  10  R,  I. 
543;  Phillips  v.  Clark,  18  R.  I.  627,  citing  13 
Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  607. 

South  Carolina. — Jaudon  v.  Ducker,  27  S. 
Car.  295;  Moore  v.  Davidson,  22  S.  Car.  92. 
See  Allen  v.  Ruddell,  51  S.  Car.  366. 

Tennessee.  —  Hutchinson  v.  Gilbert,  86  Tenn. 
464.  _ 

Virginia.  —  Downman  7:.  Rust,  6  Rand. 
(Va.)  587;  Crouch  v.  Davis,  23  Gratt.  (Va.)  62. 
See  Smith  v.  Mason,  89  Va.  713. 

West  Virginia. — •  Thomas  v.  Rector,  23  W, 
Va.  26;  Bird  v.  Stout,  40  W.  Va.  43. 

The  Converse  of  the  proposition  stated  in  the 
text  is  that  where  the  clause  disposing  of  the 
whole  residue  of  the  real  and  personal  estate 
separates  the  two  classes  of  property,  the  leg- 
acies are  not  achargeon  the  realty.  Gilders. 
Gilder,  1  Del.  Ch.  331;  Van  Vliet's  Appeal, 
102  Pa.  St.  574;  Dugan  v.  Law,  1  Pa.  Super. 
Cl.  338;  Johnston  v.  Denman,  )8  Ont.  66. 

Legacy  in  Codicil. —  In  Lee  v.  Lee,  88  Va.  805, 
the  court  refused  to  hold  a  legacy  given  by  a 
codicil  a  charge  upon  real  estate  disposed  of 
by  a  clause  in  the  will  blending  the  real  and 
personal  property. 

If  the  Residuary  Disposition  Fails  to  Take  Effect 
it  is  held  that  the  legacies  are  not  charged 
on  the  residuary  realty.  Hanbest's  Estate,  11 
Phila.  (Pa.)  10,  32  Leg.  Int.  (Pa.)  29 

Intention  to  Create  Mixed  Fund.  —  In  any  case 
an  intention  on  the  part  of  the  testator  to 
create  a  mixed  fund  must  appear  before  there 
can  be  an y  application  of  the  rule  stated  in  the 
text.  Tidd  v.  Lister,  3  De  G.  M.  &  G.  857. 
See  also  Ellis  v.  Rartrum,  25  Reav.  110. 

1.  Words  of  Equal  Import  to  Residue.  —  In  re 
Rawden,  (1894)  1  Ch,  693;  Hassel  v.  Hassel.  2 
Dick.  527;  Hart  v.  Williams,  77  N.  Car.  426. 
Compare  Gainsford  v.  Dunn,  L.  R.  17  Eq.  405. 
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Devise  Subject  to  Exception  of  What  Was  Given 
Before. —  Edgell  v.  Haywood,  3  Atk.  352. 

2.  In  re  Rrooke,  45  L.  J,  Ch.  730,  3  Ch.  I). 
630,  35  L.  T.  N.  S.  301,  24  W.  R.  959. 

3.  Specification  of  Particular  Real  Estate  in 
Residuary  Clause.  —  Thorman  v.  Hilhouse,  5 
Jur.  N.  S.  563;  Rray  v.  Stevens,  12  Ch,  D.  162; 
Markley's  Estate,  148  Pa.  St.  538. 

4.  Castle  v.  Gil  let  t,  L.  R.  16  Eq  530;  Brown- 
ing v.  French,  24  L.  T.  N.  S.  649;  Robinson 
v.  Mclver,  63  N.  Car.  645;  Belcher  v.  Relcher, 
16  R.  I.  72;  Allen  v.  Ruddell,  51  S.  Car. 
366. 

5.  Skiller  v.  Haisman,  24  L.  T.  N.  S.  745,  19 
W.  R,  693;  Carroll  v.  Hargrave,  Ir.  R.  5  Eq. 
123,  Turner  v.  Gibb,  48  N.  J.  Eq.  526,  Com~ 
pare  Lee  v.  Lee,  88  Va.  805. 

6.  New  York  Rule.  —  Reynolds  v.  Reynolds, 
16  N.  Y.  257,  Bevan  v.  Cooper,  72  N.  Y.  317; 
Wiltsie  v.  Shaw,  100  N.  Y.  191 ;  McCorn  v. 
McCorn,  100  N.  Y.  511;  Morris  v.  Sickly,  133 
N.  Y.  456;  Brill  v.  Wright,  112  N.  Y.  129,  8 
Am.  St.  Rep.  717,  note;  Purdy  v.  Purdy,  36 
N.  Y.  App.  Div.  535;  Vanderhoof  v.  Lane,  63 
Hun  (N.  Y.)  193;  Tallman  v.  Tallman,  (N.  Y. 
Super.  Ct.  Eq.  T.)  3  Misc.  (N  Y.)  465;  Hind- 
man  v.  Haurand,  2  N.  Y.  App.  Div.  146;  Kel- 
sey  v.  Deyo,  3  Cow.  (N.  Y.)  133;  Lupton  v. 
Lupton,  2  Johns.  Ch.  (N.  Y.)  614;  Guelich 
v.  Clark,  3  Thomp.  &  C.  (N.  Y.)  315;  Schnorr  v. 
Schroeder,  45  Hun  (N.  Y.)  148;  Smith  v.  Ather- 
ton,  54  Hun  (N.  Y.)  172;  Myers  v.  Eddy,  47 
Barb.  (N.  YO263;  Hoyt  v.  Hoyt,  85  N.  Y.  149. 
Compare  Ragan  v.  Allen,  7  Hun  (N.  Y.)  537; 
Forster  v.  Civill,  20  Hun  (N.  Y.)  282;  Tracy  v. 
Tracy,  15  Barb.  (N.  Y.)  503;  Thorp  v.  Munro, 
47  Hun  (N.  Y.)  246. 

7.  Evidence  of  Intention. — Scott  v.  Stebbins, 
91  N.  Y.  605;  McCorn  v.  McCorn,  100  N.  Y. 
511;  Briggs  v.  Carroll,  117  N.  Y.  288;  Flynn  v. 
Croniken,  (Supm.  Ct.  Spec.  T.)9  How.  Pr.  (N. 
Y.)  214;  Morris  v.  Sickly,  57  Hun  (N.  Y.)  563; 
Matter  of  Pettit,  6  Dem.  (N.  Y.)3gi;  Roman 
Catholic  German  Church  v.  Wachter,  42  Rarb. 
Of.  Y.)  43;  Forster  v.  Civill,  20  Hun  (N.  Y.) 
282:  Finch  v.  Hull,  24  Hun  (N.  Y.)  226;  Hoyt 
v.  Hoyt,  17  Hun  (N.  Y.)  192;  Thorp  v.  Munro, 
47  Hun  (N.  Y.)  246. 
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other  like  terms  are  not  in  themselves  sufficient  to  show  an  intention  on  the 
part  of  the  testator  to  charge  the  real  estate  with  the  payment  of  the  legacies.1 

In  New  Jersey  the  earlier  cases  held  that  a  gift  of  blended  realty  and  person- 
alty as  residue  after  general  legacies  was  not  of  itself  sufficient  to  charge  the 
legacies  upon  the  residuary  realty,  but  that  it  might  have  that  effect  if  com- 
bined with  other  circumstances,  such  as  the  addition  of  the  words  "  not  herein 
otherwise  disposed  of,  "the  fact  that  the  legacy  is  a  provision  for  a  child,  that 
the  residuary  devisees  are  executors,  or  that  the  legacy  is  in  consideration  of 
lands  of  the  legatee  which  the  testator  has  disposed  of  by  his  will  or  other- 
wise.8 In  the  later  cases,  however,  the  rule  prevailing  in  E?igland,  and 
generally  in  the  United  States,  has  been  adopted  in  New  Jersey,  and  effect 
will  be  given  to  such  a  residuary  disposition  as  a  charge  upon  the  residuary 
realty,  unless  a  contrary  intent  can  be  collected  from  the  will  as  a  whole.3 

Kesiduary  Devise  and  Bequest  to  Specific  Devisee.  —  Where  land  is  specifically  devised, 
and  the  devisee  is  also  made  the  residuary  devisee  and  legatee,  this  will  not 
charge  upon  the  land  so  specifically  devised  the  payment  of  general  legacies.4 
The  residuary  devise  does  not  revoke  the  prior  specific  devise  and  pass  the 
specifically  devised  land  under  the  residuary  clause.5 

e.  Charge  on  Lands  Specifically  Devised — (i)  In  General. — The 
question  whether  legacies  are  charged  on  specifically  devised  real  estate 
depends  on  the  terms  of  the  will  and  the  intention  of  the  testator  as  gathered 
therefrom.6  Where  the  land  is  specifically  devised  "  subject  to  "  or"  charged 
with  "  7  the  payment  of  a  legacy,  or  is  so  given  "  after  "  8  such  payment,  this 
will  create  a  charge  in  rem  upon  the  land  and  not  merely  a  personal  liability 
upon  the  devisee. 

(2)  General  Charge  of  Legacies.  —  Where  there  is  a  specific  devise,  the  pre- 
sumption is  that  it  is  the  intention  of  the  testator  that  the  devisee  shall  have 
it  as  it  is  given,  and  a  subsequent  general  charge  of  legacies  on  the  real  estate 
though  in  terms  capable  of  comprehending  the  specific  devise,  should  still  be 
restricted  to  the  real  estate  not  specifically  devised.9 

Charge  Preceding  Devise.  —  If,  however,  the  charge  precedes  the  specific  devise, 
the  presumption  is  in  favor  of  a  charge  on  the  real  estate  subsequently  specific- 
ally devised.10 

(3)  Direction  for  Payment  of  Legacies  —  General  Direction.  —  A  simple  direc- 
tion in  the  introductory  part  of  a  will  for  the  payment  of  legacies  is  insuffi- 
cient to  charge  them  on  real  estate  specifically  devised,11  but  a  charge  may  be 

1.  Maryland  Rule.  —  Pearson    v.  Wartman,         6.  Humes  v.  Wood,  8  Pick.  (Mass.)  478. 

80  Md.  528;    Stevens  v.  Grigg,  10  Gill  &  J.  6.  Charge  on  Lands  Specifically  Devised  —  Inten- 

(Md.)  143;    Power  v.  Jenkins,   13  Md.  458;  tioD  of  Testator.  —  Man nox  v.  Greener,  L.  R.  14 

White  v.  Kauffman,  66  Md.  89.    See  Crawford  Eq.  456,  27  L.  T.  N.  S.  408;  Bray  v.  Stevens, 

v.  Severson,  5  Gill  (Md.)  447.  12  Ch.  D.  162;  Matter  of  Emmetron,  3  De  G. 

2.  Early  New  Jersey  Rule.  —  Dey  v.  Dey,  19  J.  &  S.  338. 

N.  J.  Eq.  137;  Olden  v.  White,  5  N.J.  Eq.  629;  7.  Dodge  v.  Hogan,  19  R.  I.  4. 

Van  Winkle  v.  Van  Houten,  3  N.  J.  Eq.  172;  8.  Pendleton  v.  Kinney,  65  Conn.  222;  Cole 

Paxson  v.  Potts,  3  N.  J.  Eq.  313;  Snyder  v.  v.  Proclor,  (Tenn.  Ch.  1899)  54  S.  W.  Rep.  674. 

Warbasse,  n  N.  J.  Eq.  463.  9.  General  Charge  of  Legacies  on  Real  Estate. — 

3.  Present  Rule  in  New  Jersey.  —  Corwine  v.  Conron  v.  Conron,  7  H.  L.  Cas.  168;  Spong  v. 
Corwine,  23  N.  J.  Eq.  368,  affirmed  24  N.  J.  Eq.  Spong,  3  Bligh  N.  S.  84;  Campbell  z.-.  M'Con 
579;  Johnson  v.  Poulson,  32  N.  J.  Eq.  390;  aghey,  Ir.  R.  6  Eq.  20;  Phillips  Clark.  18  R. 
Stevens  v.  Flower,  46  N.  J.  Eq.  340;  Turner  v.  I.  627. 

Gibb,  48  N.  J.  Eq.  526;  First  Baptist  Church  v.  10.  Effect  of  Charge  PrecedingDevise. — M'Carthv 

Syms,  51  N.  J.  Eq.  363;  Carter  v.  Gray,  58  N.  v.  M'Cartie,  (1897)  I  Ir.  R.  86;  Cornwall  v. 

J.  Eq.  411.  Saurin,  17  L.  R.  Ir.  595,  distinguis king  Spong 

4.  Residuary  Devise  and  Bequest  to  Specific  v.  Spong,  1  Y.  &  J.  300.  Reversed  1  Bligh.  N.  S. 
Devisee.  —  Humes  v.  Wood,  8  Pick.  (Mass.)  84,  1  Dow.  N.  S.  365,  and  Conron  v.  Conron,  7 
478;  Phillips  v.  Clark,  18  R.  I.  627.  H.  L.  Cas.  168. 

A  specific  devise  of  land  is  not  charged  with  11.  General  Direction  for  Payment  of  Legacies. — 

the  payment  of  legacies  by  a  subsequent  re-  Kightley  v.  Kightley,  2  Ves.  Jr.  328;  Sherrait 

siduary  devise  of  the  residue  of  the  testator's  v.  Sherratt,  Coop.  1.  Br.  35;  Davis  v.  Gardiner, 

estate  after  the  payment  of  legacies.    Newsom  2  P.  Wms.  187;  Smith  v.  Atherton,  54  Hun  (N. 

v.  Thornton,  82  Ala.  402,  60  Am.  Rep.  743.  Y.)  172;  Harris  v.  Fly,  7  Paige  (N.  Y.)  421; 

1356  Volume  XIX. 


Charges  of  Debts     MARSHALING  DECEDENTS'  EST  A  TES.         and  legacies 


effected  by  such  a  direction  accompanied  by  something  in  the  context  from 
which  it  may  be  inferred  that  the  legacies  are  to  be  paid  first  or  that  the 
devise  is  to  be  enjoyed  after  payment  of  the  legacies.1 

Direction  to  Devisee  to  Pay  Legacies.  —  Where  a  devisee  is  expressly  directed  to 
pay  certain  legacies,  this  will  as  a  general  rule  charge  the  legacies  upon  the 
land  devised,2  especially  when  the  words  "  paying  thereout,"  or  "  out  of  the 
estate/'  3  or  "  out  of  the  proceeds  of  the  property,"  4  are  used,  or  the  devise 
is  made  "  subject  to"  or  upon  condition  of  payment  of  a  legacy,5  or  when  the 


Duvall's  Estate,  146  Pa.  St.  176.  Compare 
Graves  v.  Graves,  8  Sim.  43,  5  L.  J.  Ch.  270; 
BiJdle  z-.  Carraway,  6  Jones  Eq.  (59  N.  Car.)g5. 

1.  Direction  Aided  by  Context.  —  Laurens  v. 
Read,  14  Rich  Eq.  (S.  Car.)  245. 

2.  Direction  to  Devisee  to  Pay  Legacies  Held  a 
Charge  —  England. —  Alcock  v.  Sparhawk,  2 
Vern.  228;  Awbrey  v.  Middleton,  2  Eq.  Cas. 
Abr.  497,  par.  16;  Clowdsley  v.  Pelham,  I 
Vern.  411 ;  Elliot  v.  Hancock,  2  Vern.  143; 
Barker  v.  Devonshire,  3  Meriv.  310;  Sadd  v. 
Carter,  Prec.  Ch.  27;  Webb  v.  Webb,  Barn. 
Ch.  86;  Johnson  v.  Brady,  11  Ir.  Eq.  386. 

Canada.  —  Clark  v.  Clark,  17  Grant  Ch.  (U. 
C)  17. 

Unitid  States.  —  Morancy  v.  Quarles,  1  Mc- 
Lean (U.  S.)  194;  Sands  v.  Champlin,  1  Story 
(U.  S.)  376. 

Arkansas.  —  Williams  v.  Nichol,  47  Ark.  254. 

Iowa.  —  Henry  v.  Griffis,  89  Iowa  543;  Pitkin 
v.  Peet,  (Iowa  1891)  50  N.  W.  Rep.  282. 

Kentucky.  —  Farra  v.  Adams,  12  Bush  (Ky.) 
515- 

Maine.  —  Merrill  v.  Bickford,  65  Me.  118; 
Whitehouse  v.  Cargill,  86  Me.  60. 

Maryland.  —  Ogle  v.  Tayloe,  49  Md.  158; 
Luckett  v.  While,  10  Gill  &  J.  (Md.)48o;  Craw- 
ford v.  Severson,  5  Gill  (Md.)  443. 

Massachusetts.  —  Thayer  v.  Finnegan,  134 
Mass.  62,  45  Am.  Rep.  285. 

Michigan,  —  Chase  v.  Warner,  106  Mich. 
695. 

Mississippi. — Cady  v.  Cady,  67  Miss.  425: 
Crossett  v.  Clements,  (Miss.  1890)  7  So.  Rep. 
207. 

New  Jersey.  —  Schanck  v.  Arrowsmith.  9  N. 
J.  Eq.  314;  Wyckoff  v.  Wyckoff,  49  N.  J.  Eq. 
344- 

New  York.  —  Kingsland  v.  Betts,  1  Edw.  (N. 
Y.)  596;  Harris  v.  Fly,  7  Paige  (N.  Y.)  421; 
Towner  v.  Tooley,  38  Barb.  (N.  Y.)  598;  Colvin 
v.  Young,  81  Hun  (N.  Y.)  116. 

North  Carolina.  —  Carter  v.  Worrell,  96  N. 
Car.  358,  60  Am.  Rep.  420;  Erwin  v.  Erwin, 
115  N.  Car.  366;  Hunt  v.  Wheeler,  116  N.  Car. 
422. 

Ohio.  —  Clyde  v.  Simpson,  4  Ohio  St.  445; 
Nellons  v.  Truax,  6  Ohio  St.  97;  Yearly  v. 
Long,  40  Ohio  St.  27;  Case  v.  Hall,  52  Ohio 
St.  24. 

Compare  Kirkpatrick  v.  Chesnut,  5  S.  Car. 
216;  Wright  v.  Denn,  10  Wheat.  (U.  S.)  204. 

Where  the  Devise  Is  to  the  Executor,  who  is 
directed  to  pay  the  legacies,  they  are  charged 
on  the  land  devised.  Laurens  v.  Read,  14 
Rich.  Eq.  (S.  Car.)  245. 

3.  "  Paying  Thereout,"  etc. —  Seal  v.  Tichener, 
2  Dick.  444;  Boyd  v.  Higginson,  5  Ir.  Eq.  97; 
Taft  v.  Morse,  4  Met.  (Mass.)  523;  Wallington 
v.  Taylor,  1  N.  J.  Eq.  314;  Hedgespeth  v.  Pur- 
year,  3  Ired.  Eq.  (38  N.  Car.)  422;  Hoover  v. 


Hoover,  5  Pa.  St  351;  Swoope's  Appeal,  27 
Pa.  St.  58.  See  also  Frampton  v.  Blume,  129 
Mass.  152. 

4.  Paying  Out  of  Proceeds. —  Hunkypillar  v. 
Harrison,  59  Ark.  453;  Phillips  v.  Humphrey, 
7  Ired.  Eq.  (42  N.  Car.)  206. 

5.  Devise  Subject  to  or  Upon  Condition  of  Pay- 
ment of  Legacy  — England.  —  Wigg  v.  Wigg,  I 
Atk.  382;  Stewart  v.  Dick,  10  Ont.  Pr.  411. 

Canada.  —  Jones  v.  Jones,  15  Grant  Ch.  (U. 
C.)  40. 

Alabama.  —  Brown  v.  Grimes,  60  Ala.  647. 

Illinois.  —  Daly  v.  Wilkie,  111  III.  382. 

Indiana.  —  Porier  v.  Jackson,  95  Ind.  210,  48 
Am.  Rep.  704. 

Kentucky.  —  Phillips  v.  Stites,  2  Duv.  (Ky.) 
313- 

Maine.  —  Bugbee  v.  Sargent,  23  Me.  269; 
Merritt  v,  Bucknam,  78  Me.  504. 

Maryland. — Gardenville  Permanent  Loan 
Assoc.  v.  Walker,  52  Md.  452. 

Michigan.  —  Smith  v.  Jackman,  115  Mich. 
192. 

Missouri.  —  Brooks  v.  Eskins,  24  Mo.  App. 
296. 

New  Hampshire.  —  Perry  v.  Hale,  44  N.  H. 
3°3- 

New  Jersey.  —  Horning  v.  Wiederspalen,  28 
N.  J.  Eq.  387. 

Ne7v  York.  —  Gifford  v.  Rising,  51  Hun  (N. 

y.)x. 

Pennsylvania.  —  McFait's  Appeal,  8  Pa.  St. 
290;  Swoope's  Appeal,  27  Pa.  St.  58;  New- 
man's Appeal,  35  Pa.  St.  339;  Pierce  v.  Liv- 
ingston, 80  Pa.  St.  99;  Pryer  v.  Mark,  129  Pa. 
St.  529;  Hammond's  Estate,  197  Pa.  St.  119; 
Re  Weaver's  Estate,  2  Dauphin  Co.  Rep.  (Pa.) 
84;  Moran's  Estate,  13  Pa.  Super.  Ct.  251; 
Downer  v.  Downer,  9  Watts  (Pa.)  to;  Holliday 
v.  Summerville,  3  P.  &  W.  (Pa.)  533;  Springer's 
Appeal,  in  Pa.  St.  228. 

Virginia.  —  Cockerille  v.  Dale,  33  Gratt. 
(Va.)45. 

West  Virginia.  —  Hogg  v.  Browning,  47  W. 
Va.  22. 

In  Thorp  v.  Munro,  47  Hun  (N.  Y.)  246, 
where,  after  a  bequest  of  legacies,  the  testator 
gave  his  real  estate  to  a  third  person,  "  subject 
to  the  foregoing  provision  in  this  my  will,"  it 
was  held  that  the  legacies  were  charged  on 
the  real  estate  so  devised. 

Where  a  devise  was  made  upon  the  condition 
of  paying  an  annuity,  "under  the  penalty,  in 
case  of  noncompliance,  of  loss  of  the  prop- 
erty," the  annuity  was  held  a  charge  on  the 
land.    Canal  Bank  v.  Hudson,  111  U.  S.  66. 

Subsequent  Bequest  Subject  to  Payment  of  Lega- 
cies. —  Where  real  estate  is  specifically  devised, 
and  in  a  subsequent  section  of  the  will  per- 
sonal estate  is  bequeathed  upon  condition  of 
the  payment  of  certain  legacies,  the  real  estate 
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devise  is  "  after  payment  "  of  a  legacy.1  And  even  if  it  is  doubtful  whether 
it  was  the  intention  of  the  testator  to  charge  a  legacy  which  the  devisee  is 
directed  to  pay  upon  the  land  devised,  the  construction  should  be  in  favor 
of  charging  the  land,  as  it  should  be  presumed  that  the  testator  designed  that 
his  estate,  rather  than  the  personal  liability  of  his  devisees,  should  stand  as 
security  for  the  fulfilment  of  his  bequests.2  It  has  been  held,  however,  that  a 
simple  bequest  to  be  paid  by  a  devisee  of  land,  without  more  to  show  the 
intention  of  the  testator,  will  not  create  a  charge  upon  the  land  devised,  but 
will  merely  impose  a  personal  liability  upon  the  devisee  upon  his  acceptance 
of  the  devise;3  but  of  course  a  direction  to  the  devisee  to  pay  a  legacy  is 
material  as  showing  an  intention  on  the  testator's  part  to  charge  the  land 
devised  therewith.4  And  in  some  jurisdictions  the  rule  has  been  laid  down 
that  where  the  direction  to  the  devisee  to  pay  a  legacy  is  not  contained  in  the 
clause  giving  the  devise,  it  will  not  charge  its  payment  upon  the  land,  but  will 
create  merely  a  personal  liability  in  case  the  devisee  accepts  the  devise.5 

Devise  to  Executor.  —  It  has  been  held  that  the  fact  that  the  executor  and 
devisee  is  one  and  the  same  person  is  not  sufficient  of  itself  to  constitute  a 
direction  to  the  devisee  to  pay  the  legacy  and  thus  charge  the  land.  This 
circumstance  is,  however,  entitled  to  some  consideration,  especially  when  con- 
nected with  other  facts  tending  to  show  the  intention  of  the  testator.6 

(4)  Blending  Personalty  and  Realty  in  Disposition  Not  Residuary.  —  Where 
the  two  classes  of  property  are  blended  together  in  a  general  disposition  of 
both,  though  the  disposition  is  not  the  gift  of  a  residue,  it  has  been  held  that 
the  real  estate  so  disposed  of  would  be  charged  with  the  payment  of  prior 
legacies,  to  the  same  extent  as  where  the  blending  is  in  a  gift  of  the  residue.7 

/.  Land  Devised  to  Executor.  —  While  lands  specifically  devised  to 
an  executor  are  not  necessarily  charged  with  the  payment  of  legacies,8  still 


is  not  chargeable  with  the  payment  of  the  lega- 
cies.   Sisirunk  v.  Ware,  69  Ala.  273. 

Absolute  Power  of  Disposition  —  Effect.  —  When 
real  estate  together  with  personalty  was  de- 
vised "  subject  to  the  payment  of  a  legacy," 
and  the  devisee  was  given  power  to  dispose  of 
the  realty  as  she  should  deem  best,  it  was  held 
that  though  this  did  not  create  a  charge  on 
the  real  estate,  still  a  court  of  equity  might 
order  the  devisee's  interest  in  the  real  estale 
to  be  sequestered  for  satisfaction  of  the  legacy. 
Talbot  v.  Rountree,  3  111.  App.  275. 

1.  Devise  after  Payment.  —  Lupton  v.  Lupton, 
2  Johns.  Ch.  (N.  Y.)  614. 

2.  Presumption  in  Favor  of  Charge.  —  Sands  v 
Champlin.  I  Story  (U.  S.)  376;  Henry  v. 
Griffis,  89  Iowa  543. 

3.  Mere  Direction  that  Devisee  Pay  Legacies 
Held  Not  a  Charge. —  Wright  v.  Denn,  10  Wheat. 
(U.  S.)  204;  Cable's  Appeal,  91  Pa.  St.  327; 
Walter's  Appeal,  95  Pa.  St.  305;  Hamilton  v. 
Porter,  63  Pa.  St.  332;  Hackadorn's  Appeal, 
ir  Pa.  St.  86;  Buchanan's  Appeal,  72  Pa.  St. 
448;  Sauer  v,  Mollinger,  138  Pa.  St.  338; 
Wright's  Appeal,  12  Pa.  St.  256;  Schmehl's 
Appeal,  (Pa.  1887)  8  Atl.  Rep.  874;  Thomp- 
son's  Appeal,  (Pa.  1887)  11  Atl.  Rep.  455; 
Van  Vliet's  Appeal,  102  Pa.  St.  574.  See  also 
Lupton  v.  Lupton,  2  Johns.  Ch.  (N.  Y.)  614; 
Dean  v.  Winton,  150  Pa.  St.  227;  Etter  v. 
Greenawalt,  98  Pa,  St.  422;  Dewitt  v.  Eldred, 
4  W.  &  S.  (Pa.)  414.  Compare  Solliday  v. 
Gruver,  7  Pa.  St.  452;  West  Branch  Bank  v. 
Donaldson,  7  W.  &  S.  (Pa.)  407;  Montgomery 
v.  M'Elroy,  3  W.  &  S.  (Pa.)  370,  38  Am.  Dec. 
771;  Ripple  v.  Ripple,  1  Rawle  (Pa.)  389; 
Hoover  v.  Hoover,  5  Pa.  St.  351;  Tower's  Ap- 


propriation,  9  W.  &  S.  (Pa.)  103,  42  Am.  Dec. 
319;  Walter's  Estate,  197  Pa.  St.  555;  Spring- 
er's Appeal,  rn  Pa.  St.  228;  Baker's  Appeal, 

59  Pa.  St.  313. 

4.  Direction  to  Pay  as  Evidence  of  Intention.  — 
Sharp's  Estale,  7  Pa.  Super.  Ct.  372;  Dicker- 
man  v.  Eddinger,  168  Pa.  St.  240. 

5.  Direction  in  Devising  Clause.  —  Owens  v. 
Claytor,  56  Md.  129;  Larkin  v.  Larkin,  17  R. 
I.  461.  See  also  Wright  v.  Denn,  10  Wheat. 
(U.  S.)  204. 

6.  Devise  to  Executor.  —  Paxson  v.  Potts,  3 
N.  J.  Eq.  313.  See  also  Parker  v.  Fearnley, 
2  Sim.  &  St.  592;  Read  v.  Cather,  18  W.  Va. 
263. 

7.  Blending  Eealty  and  Personalty  in  Dispo- 
sition Not  Residuary.  —  Roberts  v.  Walker,  1 
Russ.  &  M.  752;  Tatlock  v.  Jenkins,  Kay  654; 
Tench  v.  Cheese.  6  DeG.  M.  &  G.  453:  Allan  v. 
Gott,  L.  R.  7  Ch.  439;  White  v.  Olden,  4  N. 
J.  Eq.  343;  McLanahan  v.  McLanahan,  I  P.  & 
W.  (Pa.)  96,  21  Am.  Dec.  363;  Snyder's  Estftte, 
14  Pa.  Super.  Ct.  509;  Laurens  v.  Read,  14 
Rich.  Eq.  (S.  Car.)  245.  See  also  Tower's  Ap- 
propriation, 9  W.  &  S.  (Pa.)  103,  42  Am.  Dec. 
319- 

8.  Lands  Specifically  Devised  to  Executor.  —  Mc- 

Vean  v.  Wagoner,  (Ky.  1900)  58  S.  W.  Rep. 
594;  Porter  v.  Ford,  (Ky.  1888)  7  S.  W.  Rep. 

29. 

Thus,  where  a  will  devised  lands  specifically 
to  the  executor,  and  also  made  him  the  resid- 
uary devisee  "  after  the  payment  of  lega- 
cies," it  was  held  that  the  specifically  devised 
land  was  not  charged  with  the  payment  of  the 
legacies.    Newsom  v.  Thornton,  82  Ala.  402, 

60  Am.  Rep.  743. 
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this  has  been  considered  material  in  determining  whether  it  was  the  intention 
of  the  testator  to  charge  the  land,1  and  where  the  devise  to  the  executor  was 
in  the  form  of  a  residuary  devise,  it  has  been  held  to  charge  the  legacies  on 
the  real  estate  passing  to  him  thereunder.2  So  also  a  general  direction  to  the 
executor  to  pay  a  legacy  will,  as  a  general  rule,  charge  it  upon  land  devised 
to  him.3  A  direction  to  the  executor,  who  is  also  a  devisee,  to  pay  legacies 
has  been  held,  however,  not  to  be  conclusive  that  it  was  the  intention  of  the 
testator  to  charge  their  payment  upon  the  land  devised  to  him.4 

Where  Land  Is  Devised  to  Testamentary  Trustees,  who  arc  directed  to  pay  certain 
legacies,  this  has  been  held  to  charge  the  legacies  upon  such  land.5  Still, 
where  the  property  given  the  trustees  consisted  of  real  and  personal  estate, 
and  the  testator  directed,  after  the  object  of  the  trust  was  fulfilled,  that  a 
legacy  should  be  given  to  one  of  the  cestuis  que  trustent,  and  certain  real  estate 
to  another,  the  legacy  was  held  not  to  be  a  charge  on  such  real  estate,  though 
the  personalty  was  insufficient  for  the  payment  of  the  legacy.6 

g.  LEGACIES  IN  CODICIL.  —  Where  real  estate  is  charged  with  the  pay- 
ment of  the  legacies  generally,  this  will,  it  seems,  charge  also  the  payment  of 
legacies  given  by  codicil.7  So  also  legacies  given  by  codicil  may,  by  virtue 
of  a  residuary  disposition  of  real  and  personal  property  contained  in  the  will, 
become  a  charge  on  the  residuary  realty.8  A  charge,  however,  of  legacies 
"above  mentioned  "  will  not  include  legacies  given  by  codicil.0  So  also  a 
charge  of  legacies  "  thereinafter"  given  would  not  include  legacies  given  by  a 
subsequent  codicil,10  and  the  same  has  been  held  as  regards  a  charge  of  lega- 
cies "  hereinafter  "  given. 11  Of  course  the  testator  may  by  express  provision 
in  the  will  charge  the  real  estate  with  legacies  which  he  might  give  by  codicil,18 
or  may,  by  provisions  in  the  codicil,  charge  legacies  therein  given  on  the  real 


1.  As  Showing  Intention  of  Testator.  —  Elliot 
v.  Hancock,  2  Vern.  143;  Bird  v.  Stout,  40  W. 
Va.  43.  See  also  Nyssen  v.  Gretton,  2  Y.  &  C. 
Exch.  222. 

2.  Residuary  Devise  to  Executor.  —  Peacock  v. 
Peacock,  11  Jur.  N.  S.  280;  Francis  v.  Clemovv, 
Kay  435,  23  L.  J.  Ch.  288,  18  Jur.  223.  But 
see  contra,  Smith  v.  Atherton,  54  Hun  (N.  Y.) 
172. 

3.  General  Direction  to  Executor  to  Pay  Lega- 
cies.—  Lypet  v.  Carter,  1  Ves.  499;  Preston  v. 
Preston,  2  Jur.  N.  S.  1040,  4  W.  R.  455;  Alcock 
v.  Sparhawk,  2  Vern.  228;  Henvell  v.  Whitaker, 
3  Russ.  343;  Wheeler  v.  Howell,  3  Kay  &  J. 
198;  Cross  v.  Kennington,  9  Beav,  150;  John- 
son v.  Brady,  11  Ir.  Eq.  386;  Brown  v.  Knapp, 
79  N.  Y.  136;  Manson  v.  Manson,  (Supm.  Ct. 
Spec.  T.)  8  Abb.  N.  Cas.  (N.  Y.)  123.-  Compare 
Parker  v.  Fearnley,  2  Sim.  &  St.  592. 

A  devise  to  the  executor,  and  subsequent 
legacies  given  by  codicil  "  to  be  paid  by  the 
executor,"  charges  such  legacies  on  the  land 
devised  to  the  executor,  McVean  v.  Wagoner, 
(Ky.  1900)  58  S.  W.  Rep.  594. 

Legacy  to  One  of  the  Executors.  —  Peacock  v. 
Peacock,  II  Jur.  N.  S.  280. 

4.  Allen  v.  Patton,  83  Va.  255. 

5.  Devise  to  Trustees.  —  Gallimore  v.  Gill,  2 
Smale  &  G.  158,  23  L.  J.  Ch.  604,  18  Jur.  480, 
affirmed  2  Jur.  N.  S.  1178,  4  W.  R.  773. 

6.  Bentley  v.  Oldfield,  rg  Beav.  225. 

7.  General  Charge  of  Legacies  Extended  to  Lega- 
cies in  Codicil. —  Masters  v.  Masters,  1  P.  Wms. 
422;  Brudenell  v.  Boughton,  2  Atk.  268; 
Hannis  v.  Packer,  Ambl.  556;  Windham  v. 
Chetwynd,  1  Burr.  414;  Jackson  v.  Jackson,  2 
Cox.  Ch.  35;  Rooke  v.  Worrall,  11  Sim.  216; 


Leese  v.  Knight,  n  L.  T.  N.  S.  134,  12  W.  R. 
1097;  Williams  v.  Hughes,  24  Beav.  474,  27  L. 
J.  Ch.  218,  4  Jur.  N.  S.  42,  6  W.  R.  94. 

8.  Residuary  Disposition.  —  In  re  Hall,  51  L. 
T.  N.  S.  86.     Compare  Lee  v.  Lee,  88  Va.  805. 

9.  Legaoies  "Above  Mentioned."  —  Masters  v. 
Masters,  I  P.  Wms.  422;  Edmunds  v.  Low,  3 
Kay  &  J.  318,  26  L.  J.  Ch.  432,  3  Jur.  N.  S. 
508,  5  W.  R.  444.  See  also  Hone  v.  Medcraft, 
1  Bro.  C.  C.  261. 

10.  Legacies  "  Thereinafter  Given." — Strong  v. 
Ingram,  6  Sim.  197. 

11.  Legaoies  "  Hereinafter"  Given. — Bonner  v. 
Bonner,  13  Ves.  Jr.  379.  Compare  Jauncey 
v.  Atty.-Gen.,  3  Giff.  308,  8  Jur.  N.  S.  6,  5  L. 
T.  N.  S.  374,  10  W.  R.  129. 

12.  Express  Charge  of  Legacies  to  Be  Given  by 
Codicil. —  Whieldon  v.  Spode,  21  L.J.  Ch.  913, 
16  Jur.  281. 

A  provision  in  a  will  charging  real  estate 
with  whatever  legacies  a  testator  might  give 
by  codicil  will  not  charge  such  real  estate 
wilh  a  legacy  given  by  codicil  but  which  the 
testator  in  the  codicil  expressly  directs  to  be 
paid  out  of  his  "  personal  estate."  Wilson  v, 
Thomas,  3  Myl.  &  K.  579. 

An  Annuity  Is  a  Legacy  within  the  meaning 
of  such  a  charge  in  the  will.  Swift  v.  Nash,  2 
Keen  20,  6  L.  J.  Ch.  363,  1  Jur.  557. 

Attestation  of  Codicil.  —  When  the  will  so 
charging  lands  is  executed  with  proper  attesta- 
tion, the  codicil  need  not  be  attested.  Swift 
v.  Nash,  1  Jur.  557;  Buckeridge  v.  Ingram,  2 
Ves.  Jr.  665;  Hannis  v.  Packer,  Ambl.  556; 
Inchiquin  v.  French,  Ambl.  41  Ridg.  P.  C. 
230,  1  Cox  Ch.  1.  See  the  title  Codicils,  vol. 
6,  p.  174. 
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estate  disposed  of  by  the  will.1 

Substituted  Legacies.  —  Where  the  testator,  by  a  codicil,  revokes  legacies  which 
were  charged  on  land,  and  in  lieu  and  substitution  thereof  gives  other  lega- 
cies, without  specifying  any  fund  for  their  payment,  they  have  been  held  to 
be  impliedly  charged  on  the  land  upon  which  the  original  legacies  were 
charged.* 

h.  Power  of  Sale  Given  Executors.  —  Where  executors  are  directed 
generally  to  carry  out  the  provisions  of  the  will,  and  are  given  a  power  to  sell 
the'real  estate  for  such  purpose,  this  has  been  held  to  charge  the  payment  of 
the  legacies  upon  the  real  estate,3  and  the  fact  that  the  executor  is  given  the 
power  to  sell  real  estate  is  certainly  an  element  showing  an  intention  on  the 
part  of  the  testator  to  charge  the  payment  of  legacies  thereon.4 

i.  Equitable  Conversion  of  Realty.  —  Where  the  testator,  by  pro- 
visions in  his  will,  converts  the  real  estate  into  personalty  out  and  out,  legacies 
are  entitled  to  payment  out  of  the  proceeds  of  such  realty  in  case  the  pure 
personalty  is  insufficient.5 

j.  Devises  in  Succession.  —  Where  land  charged  with  legacies  is  devised 
to  successive  devisees,  the  question  has  arisen  as  to  what  estate  in  the  land  is 
charged,  that  is,  whether  the  charge  is  upon  the  first  estate  or  is  limited  to 
that  estate  or  runs  over  upon  the  estate  of  the  successive  devisees,  and  is  to  be 
determined  solely  from  the  terms  of  the  will.6 

Express  Charge  of  Legacy  on  First  Estate  —  Lapse  of  First  Devise.  —  Where  land  is 
devised  to  two  in  succession,  as  to  the  first  for  life  and  the  second  in  fee,  and 
the  first  fails  for  causes  that  would,  but  for  the  devise  over,  create  a  lapse,  the 
second  takes  and  is  not  bound  by  a  charge  of  legacies  upon  the  first  estate.7 

k.  Charges  for  Maintenance  and  Support.  —  The  testator  may  create 
a  charge  upon  land  devised  for  the  maintenance  and  support  of  a  third  per- 
son; 8  such  a  general  charge  is  payable  annually,  and  will  bear  interest  from 

1.  Change  in  Codicil.  —  Aaron  v.  Aaron,  3  De 
G.  &  Sm.  475,  14  Jur.  125. 

A  gift  of  "an  annuity  01  clear  rent-charge  " 
of  forty  pounds,  in  a  codicil,  was  held  to  charge 
all  the  estates  devised  by  the  will.  Ex  p. 
M'Dowal,  5  Jur.  N.  S.  553. 

2.  Substituted  Legacies.  —  Leacroft  v.  May- 
nard,  1  Ves.  Jr.  279,  3  Bro.  C.  C.  233.  See 
Buxton  v.  Buxion,  C.  P.  Coop.  97. 

3.  Power  of  Sale.  —  Toch  v.  Toch,  (Supm.  Ct. 
Spec.  T.)  8  Misc.  (N.  Y.)  145,  affirmed  81  Hun 
(N.  Y.)  410;  Matter  of  Spencer,  (Surrogate  Ct.) 

8  Misc.  (N.  Y.)  193. 

4.  Power  of  Sale  as  Evidence  of  Intention.  — 
Matter  of"  Ryder,  41  N.  Y.  App.  Div.  247; 
Hunt  v.  Hayes,  19  Ohio  Cir.  Ct.  151,  10  Ohio 
Cir.  Dec.  388.  See  also  Matter  of  James,  80 
Hun  (N.  Y.)  371. 

5.  Equitable  Conversion  —  England.  —  In  re 
Boards,  (1895)  1  Ch.  499;  In  re  Woollard,  18 
Jur.  1012;  Field  v.  Peckett,  29  Beav.  568,  30  L. 
J.  Ch.  811.  7  Jur.  N.  S.  983,  4  L.  T.  N.  S.  459, 

9  W.  R.  525;  Bright  v.  Larcher,  3  De  G.  &  J. 
14S,  28  L.  J.  Ch.  837,  5  Jur.  N.  S.  1233,  7  W. 
R.  658. 

Canada.  —  Toomey  v.  Tracey,  4  Ont.  708. 

Delaware.  — Sharpley  v.  Townsend,  4  Harr. 
(Del.)  337.  See  also  Miller  v.  Cooch,  5  Del. 
Ch.  161. 

Maine.  —  Hill  7'.  Bean,  86  Me.  200. 

New  York.  —  Hall  v.  Thompson,  23  Hun  (N. 
Y.)  334;  Brink  v.  Masterson,  4  Dem.  (N.  Y.) 
524.  See  Downing  v.  Marshall,  1  Abb.  App. 
Dec.  (N.  Y.)  525;  Kinnier  v.  Rogers,  42  N.  Y. 
531;  Matter  of  Bingham,  127  N.  Y.  296;  Matter 
of  Hedger,  1  Connoly  (N.  Y.)  524. 


North  Carolina.  —  See  Newby  v.  Skinner,  1 
Dev.  &  B.  Eq.  (21  N.  Car.)  488,  31  Am.  Dec. 

397- 

Pennsylvania.  —  Steel's  Estate,  2  Pa.  Dist. 
459;  Bright's  Appeal,  100  Pa.  St.  602.  See 
also  Peterson's  Appeal,  88  Pa.  St.  397;  Pyott's 
Estate,  ]6o  Pa.  St.  448. 

As  to  what  constitutes  a  conversion,  see  the 
title  Conversion  and  Reconversion,  vol.  7, 
P-  463- 

6.  Devises  in  Succession.  —  In  re  Williams,  64 
L.  J.  Ch.  349,  13  Reports  316,  72  L.  T.  N.  S. 
324,  43  W.  R.  375;  Jackson  v.  Hamilton,  3  J. 
&  La  T.  702,  9  Ir.  Eq.  430;  In  re  Bywater,  18 
Ch.  D.  17,  30  W.  R.  94;  Sadd  v.  Carter,  Prec. 
Ch.  27;  Carter  v.  Carter,  1  Ves.  168;  Scott  v. 
Clements,  8  Ir.  Ch.  1;  Makings  v.  Makings,  1 
De  G.  F.  &  J.  355. 

7.  Thus,  where  land  is  devised  to  R.  for  life, 
on  condition  that  he  should  pay  the  testator's 
legacies,  and  after  his  death  to  C.  and  S.  in  fee, 
and  R.  died  before  the  testator,  on  the  testa- 
tor's death  C.  and  S.  take  the  land  in  fee,  and 
their  estate  is  not  charged  with  the  payment 
of  the  legacies.    Brown  v.  Brown,  43  N.  H.  17. 

8.  Construction  of  Wills  with  Regard  to  Charges 
for  Maintenance  —  Alabama.  —  Toney  v.  Sprag- 
ins,  80  Ala.  541. 

California. — In  re  Berton,  (Cal.  1892)  31 
Pac.  Rep.  576. 

Connecticut.  —  Dodge  v.  Dodge,  1  Root 
(Conn.)  233,  1  Am.  Dec.  40. 

Illinois. —  Rhoades  v.  Rhoades,  8S  111.  139. 
Indiana.  —  Commons  v.  Commons,  115  Ind. 
162;  Clark  v.  Marlow,  149  Ind.  41. 
Kentucky.  —  Henderson  v.  Hayne,  2  Met. 
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the  end  of  each  year,'  and  is  enforceable  against  a  grantee  of  the  devisee  2  who 
would  become  personally  liable  for  arrears  for  maintenance  while  he  held  the 
title.3  This  liability  on  the  part  of  the  purchaser  does  not,  however,  affect 
the  personal  liability  of  the  devisee  arising  out  of  his  acceptance  of  the  devise.4 
Direction  for  Application  of  Rents  and  Profits.  —  Where  land  is  specifically  devised, 
and  the  testator  further  directs  that  the  rents  and  profits  shall  be  applied  for 
a  limited  period  to  the  maintenance  of  a  third  person,  this  will  create  a  charge 
upon  the  land.5 

/.  Charges  Equalizing  Portions. — Testators  often  in  the  disposition 
of  their  estates,  for  the  purpose  of  equalizing  the  distribution  of  their  property, 
direct  the  devisees  of  particular  tracts  of  land  to  pay  to  others,®  or  to  the 
executor  or  administrator,7  certain  amounts,  and  it  is  generally  held  that  such 
provisions  constitute  the  payments  directed  a  charge  upon  the  lands  devised  to 
the  devisee  who  is  required  to  make  such  payments. 

m.  Effect  of  Charging  Debts  on  Real  Estate.  —  A  testator  may, 
as  heretofore  stated,  charge  the  payment  of  his  debts  upon  the  real  estate  in 
exoneration  of  the  personal  estate,  so  far  as  the  interest  of  legatees  are  con- 
cerned, and  thus,  when  the  personalty  so  exonerated  is  used  in  paying  debts, 
enable  the  legatees  to  enforce  the  payment  of  their  legacies  out  of  the  real 

(Ky.)  342;  Gentry  v.  Jones,  6  J.  J.  Marsh.  (Ky.) 
148;  Huhlein  v.  Huhlein,  87  Ky.  247. 

Maryland.  —  Tolson  v.  Tolson,  10  Gill  &  J. 
(Md.)  159;  Willetl  v.  Carroll,  13  Md.  459;  Don- 
nelly v.  Edelen,  40  Md.  117;  Meakin  v.  Duval!, 
43  Md.  372;  Gardenville  Permanent  Loan 
Assoc.  v.  Walker,  52  Md.  452;  Downes  v. 
Long,  79  Md.  382. 

Mississippi.  —  Crossett  v.  Clements,  (Miss. 
1890)  7  So.  Rep.  207. 

New  Hampshire  —  Veazey  v.  Whitehouse, 
to  N.  H.  409. 

New  Jersey.  —  Van  Blarcom  v.  Van  Winkle, 
36  N.  J.  Eq.  103. 

North  Carolina.  — ■  Harrison  v.  Bowie,  4 
Jones  Eq.  (57  N.  Car.)  261;  Baird  v.  Baird,  7 
Ired.  Eq.  (42  N.  Car.)  265. 

Ohio.  —  Clyde  v.  Simpson,  4  Ohio  St.  445; 
Tope  v.  Tope,  18  Ohio  520. 

Pennsylvania.  —  Ripple  v.  Ripple,  I  Rawle 
(Pa.)  386;  Mix  v.  Ackla,  7  Watts  (Pa.)  316; 
Walters  v.  Steele,  11  Pa.  Super.  Ct.  303;  Steele's 
Appeal,  47  Pa.  St.  437;  Brotzman's  Appeal, 
ng  Pa.  St.  645;  South  Mahoning  Tp.  v.  Mar- 
shall, 138  Pa.  St.  570;  Pringle  v.  Marshall, 
152  Pa.  St.  603,  32  W.  N.  C.  (Pa.)  261;  Walter's 
Estate,  197  Pa.  St.  555. 

South  Carolina.  —  Howard  v.  Wofford,  16  S. 
Car.  148. 

Virginia.  —  Cockerille  v.   Dale,  33  Gratt. 
(Va.)  45- 

Canada.  —  Collingwood  v.  Collingwood,  21 
Grant  Ch.  (U.  C.)  102;  Re  Howey,  21  Grant 
Ch.  (U.  C.)  485. 

And  see  generally  the  titlt  Support  and 
Maintenance. 

Conferring  Eight  to  Reside  on  Premises  Devised 
—  Without  Charging  Support.  —  Nelson  v.  Nel- 
son, 19  Ohio  282. 

Character  of  Support  as  Affected  by  Value  of 
Real  Estate  Devised.  —  Watt  v.  Pittman,  125 
Ind.  168. 

Preference  Over  General  Legacies.  —  A  charge 
upon  land  by  will,  for  the  maintenance  of  one 
who  is  deaf,  lame,  and  helpless,  to  begin  im- 
mediately, and  to  continue  during  the  life  of 
such  beneficiary,  is  to  be  preferred  to  legacies 
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of  an  ordinary  character  charged  on  the  resi- 
due of  the  estate  after  the  expiration  of  a  life 
interest  therein.  Harris  v.  Ross,  4  Jones  Eq. 
(57  N.  Car.)  413. 

1.  Annual  Payments. —  Harrison  v.  Bowie,  4 
Jones  Eq.  (57  N.  Car.)  261. 

2.  Enforcement  Against  Grantee  of  Devisee.  — 
Veazey  v.  Whitehouse,  10  N.  H.  409;  Mix  v. 
Ackla,  7  Watts  (Pa.)  316;  Steele's  Appeal, 
47  Pa.  St.  437.  See  also  infra,  this  section 
Enforcement  of  Charge. 

3.  Personal  Liability  of  Grantee. —  Steele'; 
Appeal,  47  Pa.  St.  437. 

4.  Personal  Liability  of  Devisee  Not  Affected  by 
Personal  Liability  of  Purchaser.  —  Steele's  Ap- 
peal, 47  Pa.  St.  437. 

5.  Application  of  Rents  and  Profits.  —  Fox  v. 
Phelps,  17  Wend.  (N   Y  )  393. 

6.  Charges  Equalizing  Portions  —  United  States. 
—  Morancy  v.  Quarles,  1  McLean  (U.  S.) 
194. 

Alabama.  —  Brown  v.  Grimes,  60  Ala.  647; 
Harland  v.  Person,  93  Ala.  2-3. 

Georgia.  —  Palmer  v.  Simpson,  69  Ga.  792. 

Kentuky.  —  Farra  v.  Adams,  12  Bush.  (Ky.) 
515- 

New  York.  —  Kingsland  v.  Betts,  1  Edw.  (N. 
Y.)  596- 

North  Carolina.  — Carter  v.  Worrell,  96  N. 
Car.  358,  60  Am.  Rep.  420;  Hunt  v.  Wheeler, 
116  N.  Car.  422. 

Ohio.  —  Nellons  v.  Truax,  6  Ohio  St.  97. 

Pennsylvania.  —  Eyre's  Appeal,  106  Pa.  St. 
184.  See  Hackadorn's  Appeal,  n  Pa.  St.  86; 
Montgomery  v.  M'Elroy,  3  W.  &  S.  (Pa.)  370, 
38  Am.  Dec.  771;  Sauer  v.  Mollinger,  138  Pa. 
St.  338. 

Virginia.  —  Siron  v.  Rulenian,  32  Gratt. 
(Va.)  215. 

See  also  Mullen  v.  Mullen,  62  Wis.  45. 

7.  Erwin  v.  Erwin,  115  N.  Car.  366;  Re 
Weaver,  2  Dauphin  Co.  Rep.  (Pa.)  84;  Hart  v. 
Homiller,  23  Pa.  St.  39;  Newman's  Appeal,  35 
Pa.  St.  339;  Lancaster  County  Nal.  Bank's 
Appeal,  127  Pa.  St.  214;  Weiler's  Estate,  169 
Pa.  St.  66;  Hammond's  Estate,  197  Pa.  St.  119. 
See  also  Buehler's  Appeal,  100  Pa.  St.  385. 
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estate  so  charged  with  the  payment  of  the  debts,  to  the  extent  of  the  person- 
alty used  in  discharging  the  debts.1 

n.  Formal  Requisites  of  Wills  Charging  Real  Estate. — Where 
legacies  are  charged  on  lands,  the  will  is  considered  in  respect  to  the  charge  as 
passing  a  part  of  the  land  to  the  extent  of  the  charge,  and  in  order  to  create 
a  valid  charge  the  will  must  be  executed  with  the  same  solemnity  as  a  will 
devising  lands.2 

o.  Charge  Whether  on  Corpus  or  Income.  —  A  general  charge  of 
legacies  on  real  estate  is  a  charge  on  the  corpus  of  the  estate  and  is  not  limited 
to  a  charge  on  the  income  merely;  and  the  legacy  may  be  raised  out  of  the 
land.3  The  charge  may,  however,  be  restricted  to  the  income  from  the  land 
charged;4  and  in  such  a  case  a  devisee  for  life  of  land  so  charged  could  not 
throw  the  charge  upon  the  corpus  of  the  estate.5 

p.  General  Effect  of  Charging  Legacy  upon  Order  of  Assets  — 

Primary  Liability  of  Personalty.  —  The  fact  that  a  general  legacy  is  charged  on  par- 
ticular real  estate  does  not  absolutely  exonerate  the  personalty  from  liability 
for  its  payment.6  The  personalty  may  still  remain  the  primary  fund  for  its 
payment,7  and  the  mere  charge  of  a  legacy  on  land  will  not  exonerate  the 
personalty  as  the  primary  fund  for  its  payment  unless  the  will  shows  a  clear 
intention  so  to  do.8  Though  the  personalty  remains  the  primary  fund  for  the 
payment  of  a  legacy  charged  on  land,  still  the  fact  that  there  was  sufficient 
personalty  for  its  payment  does  not  affect  the  lien  of  the  charge.9 

Real  Estate  Primarily  Charged.  —  The  real  estate  on  which  the  legacy  is  charged 
may,  however,  be  made  the  primary  fund  for  its  payment, 10  as  where  legacies 


1.  See  supra,  this  section,  Charge  of  Debts; 
and  infra,  this  title,  Rule  of  Marshaling  Ap- 
plied —  In  Favor  of  Legatees. 

2.  Formal  Requisites  of  Wills  Charging  Legacies 
on  Land.  —  Brudenell  v.  Boughton,  2  Alk.  272  ; 
Rose  v.  Cunynghame,  12  Ves.  Jr.  29;  Rad- 
burn  v.  Jervis,  3  Beav.  450;  Winslow,  Appel- 
lant, 14  Mass.  422.    See  the  title  Wills. 

3.  Charge  on  Corpus.  —  In  re  Moore,  19  L.  R. 
Ir.  365;  In  re  Weeb,  63  L.  T.  N.  S.  545;  Pier- 
point  v.  Cheney,  1  P.  Wms.  488;  Bell  v.  Skel- 
ton  9  L.  J.  Ch.  214;  Clark  v.  Clark  17  Grant 
Ch.  (U.  C.)  17;  Haven  v.  Haven,  I  Redf.  (N. 
Y.)  374;  Matter  of  Haviland,  49  Hun  (N.  Y.) 
301;  Bierce  1.  Bierce,  41  Ohio  St.  241.  See 
also  In  re  Taylor,  53  L.  J.  Ch.  1161,  50  L.  T. 
N.  S.  717,  33  W.  R.  13.  And  see  the  title  An- 
nuities, vol.  2,  p.  386. 

Effect  of  Words  "  Rents  and  Profits."  —  A  direc- 
tion to  raise  legacies  out  of  the  rents  and  profits 
of  real  estate  is  a  charge  on  the  estate  itself,  and 
empowers  the  trustees  to  raise  the  money  on 
ii.  Londesborough  v.  Somerville,  19  Beav.  295. 
See  also  Spring  v.  Siephenson,  1  Ir.  Ch.  132. 

4.  Restriction  of  Charge  to  Income.  —  Wilson 
v.  Halliley,  1  Russ.  &  M.  590;  Seotl  v.  Cle- 
ments, 8  Ir.  Ch.  i;  Nudd  v.  Powers,  136  Mass. 
273;  Kingsland  v.  Betts,  1  Edw,  (N.  Y.)  596; 
Matter  of  Tilford,  5  Dem.  (N.  Y.)  524. 

5.  Marsh  v.  Marsh,  2  Jur.  N.  S.  348. 

6.  Liability  of  Personalty.  —  Freeman  v.  Simp- 
son, 6  Sim.  75:  Canfield  v.  Bostwick,  21  Conn. 
550;  Kohlei's  Appeal,  3  Grant  Cas.  (Pa.)  143. 

7.  Primary  Liability  of  Personalty — England. 
—  Boughton  v.  Boughton,  1  H.  L.  Cas.  406; 
Inchiquin  v.  French,  1  Cox  Ch.  2;  Freeman  v. 
Simpson,  6  Sim.  75;  Heath  v.  Heath,  2  P. 
Wms.  366;  hi  re  Ovey,  31  Ch.  D.  113;  WhieL 
don  v.  Spode,  21  L.  J.  Ch.  913,  16  Jur.  281; 
Evans  v.  Evans,  17  Sim.  102,  14  Jur.  383; 
Maugham  v.  Mason,  1  Ves.  &  B.  410,  12  Rev. 


Rep.  251;  In  re  Somersei,  55  L.  T.  N.  S.  753; 
Lloyd  v.  Lloyd,  54  L.  T.  N.  S.  841,  34  W.  R. 
608;  /;/  re  Hastings,  55  L.  J.  Ch.  278.  54  L.  T. 
N.  S.  75,  34  W.  R.  452;  Kilford  v.  Blaney,  55 
L.  J.  Ch.  185,  31  Ch.  D.  56,  54  L.  T.  N.  S.  2S7, 
34  W.  R.  109;  Hepwcrth  v.  Hill,  8  Jur.  N.  S. 
960,  31  L.  J.  Ch.  569;  Whieldon  v.  Spode,  16 
Jur.  281;  Elliott  v.  Dearsley,  16  Ch.  D.  322,  44 
L.  T.  N.  S.  198,  29  W.  R.  494;  In  re  Boards, 
64  L.  J.  Ch.  305,  (1S95)  1  Ch.  499,  13  Reports 
278,  72  L.  T.  N.  S.  220.  43  W.  R.  472;  Wells  v. 
Row,  48  L.  J.  Ch.  476;  Walker  v.  Haidwick,  I 
Myl.  &  K.  396;  Holford  v.  Wood,  4  Ves.  Jr.  78. 

Arkansas.  —  West  v.  Williams,  15  Ark.  6S2. 

Iowa.  —  Witt  v.  Day,  (Iowa  1900)  S3  X.  W. 
Rep.  797. 

Massachusetts. —  Chapin  v.  Waters,  116  Mass. 
140. 

Missouri.  —  McQueen  v.  Lilly,  131  Mo.  9. 

New  York. — Towner  v.  Tooley,  3S  Barb. 
(N.  Y.)  598;  M'Kay  v.  Green.  3  Johns.  Ch.  (N. 
Y.)  56;  Hawley  v.  James,  5  Paige  (N.  Y.)  31S; 
Hunter  v.  Hunter,  17  Barb.  (N.  Y.)  25. 

Pennsylvania.  —  Banna's  Appeal,  31  Pa. 
St.  53- 

South  Carolina.  —  Laurens  v.  Read,  14  Rich. 
Eq  (S.  Car.)  245. 

8.  Inchiquin  v.  French,  1  Cox  Ch.  2;  Allen 
v.  Allen,  3  Wall.  Jr.  (C.  C.)  2S9.  1  Fed.  Cas. 
No.  242;  U.  S.  v.  Parker,  2  MacArthur  (D.  C.) 
444;  Longacie  r\  Sliver,  135  Ind.  584;  Beck  v. 
Kallmeyer,  42  Mo.  App.  563;  Perry  v.  Hale, 
44  N.  H.  363;  Van  Winkle  v.  Van  Houten,  3 
N.  J.  Eq.  172;  Kelsey  v.  Western,  2  N.  Y.  501; 
Davidson  v.  Boomer,  17  Grant  Ch.  (U.  C.)  509. 

9.  Wyckoff  -•.  Wvckoff,  49  N.  J.  Eq.  344. 

10.  Legacies  Primarily  Charged  on  Real  Estate. 
—  Burning  v.  Marriott,  19  Beav.  163;  Millet  p. 
Cooch,  5  Del.  Ch.  161 ;  Cady  v.  Cady,  67  Miss. 
425;  Pryer  i.  Mark.  129  Pa.  St.  529;  Pinckney 
v.  Pinckney,  3  Rich.  Eq.  (S.  Car.)  218. 
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are  charged  on  land  and  the  personal  estate  is  bequeathed.1 

Charged  on  Mixed  Fund.  —  A  mere  charge  of  a  legacy  on  real  and  personal 
estate  together  does  not  prevent  the  personal  estate  from  still  remaining  the 
primary  fund  for  payment  of  the  legacy.*  Still,  the  charge  may  be  of  such  a 
character  that  the  personalty  and  the  real  estate  charged  become  a  mixed 
fund  for  the  payment  of  the  legacy  and  become  ratably  liable  for  the  payment 
thereof.3 

Legacy  Charged  Solely  on  Real  Estate.  —  If  the  legacy  is  so  charged  as  to  render 
the  real  estate  the  primary  fund,  the  legatee  may  still  be  entitled  to  demand 
payment  from  the  personalty  when  the  real  estate  so  charged  proves  insuffi- 
cient for  the  purpose.  *  A  legacy  may,  however,  be  charged  solely  on  real 
estate,  so  that  its  payment  by  the  executor  cannot  be  compelled,5  and  may 
become  in  a  sense  a  specific  legacy,  so  that  if  the  real  estate  charged  therewith 
proves  insufficient  for  the  payment  of  the  legacy  no  resort  can  be  had  to  the 
general  personal  estate.0 

Charge  on  Different  Parcels  of  Real  Estate.  —  Legacies  may  be  charged  on  several 
parcels  of  real  estate,  and  the  question  may  in  such  a  case  arise,  whether  they 
are  charged  ratably,  or  whether  the  charge  is  upon  one  parcel  primarily  and 
in  exoneration  of  the  other.7 

Effect  of  Charge  of  Land  upon  Rights  of  Creditors.  ■ —  A  charge  of  a  legacy  upon  land 
does  not  of  course  affect  the  rights  of  creditors  of  the  testator  to  have  the 
land  applied  in  payment  of  their  claims  in  preference  to  the  claim  of  the 
legatee.8 

Marshaling  Assets  and  Subrogation.  —  Where  one  legacy  is  charged  on  land,  but 
not  as  the  primary  fund,  and  other  legacies  are  given  payable  from  the  per- 
sonalty only,  and  the  personalty  is  not  sufficient  to  pay  all  the  legacies,  a 
court  of  equity  will  throw  upon  the  land  the  payment  of  the  legacy  charged 
thereon  in  aid  of  the  other  legacies,  or  when  the  former  legacy  has  been  paid 
out  of  the  personalty,  will  subrogate  the  other  legacies  to  the  charge  of  the 
legacy  so  paid.9 

q.  Enforcement  of  Charge  —  (i)  Suit  in  Equity.  —  Where  legacies  are 
charged  on  real  estate,  courts  of  equity  have  always  assumed  original  and 

1.  In  re  Needham,  54  L.  J.  Ch.  75;  In  re  Ireland  v.  McCarthy,  67  L.  J.  P.  C.  13,  (1898) 
Taylor,  58  L.  T.  N.  S.  538;  Reid  v.  Corrigan,  A.  C.  181,  77  L.  T.  N.  S.  777;  Cunningham  v. 
143  111.  402;  Nathan's  Estate,  16  Pa.  Co.  Ct.  Cunningham,  72  Conn.  253;  Mitchell  v.  Mitch- 
223,  4  Pa.  Dist.  149,  36  W.  N.  C.  (Pa.)  184.  ell,  21  Md.  244;  Chapin  v.  Waters,  116  Mass. 

2.  Charge  on  Mixed  Fund.  —  In  re  Boards,  140. 

(1895)  1  Ch.  499,  13  Reports  278;  Allen  v.  Allen,  Land  Descended  and  Land   Devised.  —  Thus, 

3  Wall.  Jr.  (C.  C.)  289;  Davidson  v.  Bomer,  17  where  a  legacy  is  charged  on  two  tracts  of  land, 

Grant  Ch.  (U.  C.)  509.  and  one  tract  is  specifically  devised  and  the 

3.  Personalty  and  Realty  Made  Ratably  Liable.  other  descends  to  the  legatee  as  heir  at  law, 
—  Swift  v.  Swift,  29  L.  J.  Ch.  121,  1  L.  T.  N.  the  devisee  is  entitled  to  have  the  legacy 
S.  150,  8  W.  R.  100;  Alian  v.  Gott,  L.  R.  7  Ch.  charged  upon  the  land  descended  in  exonera- 
439,  41  L.  J.  Ch.  571;  Atkins  v.  Kron,  2  Ired.  tion  of  the  tract  devised  to  him.  Mitchell  v. 
Eq.  (37  N.  Car.)  423.  Mitchell,  21  Md.  244.    See  also  Freeman  v. 

4.  Realty  Made  Primarily  Liable  —  Resort  to  Okey,  3  Jones  Eq.  (56  N.  Car.)  473. 
Personalty.  —  Willox  v.  Rhodes,  2  Russ.  452;  Whole  Burden  Thrown  on  One  of  Two  Estates  in 
Frazer  v.  Frazer,  Wall.  Lyn.  231.     See  also  Interest  of  Mortgagee.  —  Where  a   legacy  is 
Fowler  v.  Willoughby,  2  Sim.  &  St.  354,  25  charged  generally  on  two  estates,  which  are 
Rev.  Rep.  219.  mortgaged  by  the  devisee  to  separate  mott- 

5.  Legacy  Charged  Solely  on  Real  Estate.—  gagees,  a  court  of  equity  will,  in  the  interest 
Greer  v.  Waring,  (1896)  1  Ir.  R.  427;  Buckley  of  one  of  the  mortgagees,  throw  the«  whole  bur- 
s'. Buckley,  19  L.  R.  Ir.  544;  Frampton  v.  den  of  ihe  charge  upon  the  surplus  arising  on 
Blume,  129  Mass.  152;  Henry  v.  Barrett,  6  sale  of  the  other  property.  Ex  p.  Hartley,  2 
Allen  (Mass.)  500.  Mont.  &  A.  496,  1  Deac.  288,  38  E.  C.  L.  469 

6.  Mayott  v.  Mayott,  2  Bro.  C.  C.  125;  8.  Condition  Not  Affected. — Hoover  v.  Hoover, 
Hughes  v.  Tabb,  78  Va.  313.  5  Pa.  St.  351. 

7.  Order  of  Liability  as  Regards  Several  Parcels  9.  Allen  v.  Allen,  3  Wall.  Jr.  (C.  C.)  289. 
of  Eeal  Estate  Charged.  —  In  re  Hewit,  (1891)3  See  infra,  this  title.  Rule  of  Marshaling  Ap~ 
Ch.  568,  65  L.  T.  N.  S.  48;  Hakewill  v.  White,  plied — In  Favor  of  Legatees;  and  see  the  title 
8  L.  T.  N.  S.  529,  11  W.  R.  609;  Bank  of  Subrogation. 
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exclusive  jurisdiction  of  suits  to  enforce  their  payment  out  of  the  land  charged. 1 
and  a  suit  in  equity  will  lie  to  enforce  payment  of  such  a  legacy,  though  the 
charge  is  given  with  power  of  distress  and  entry.2  In  the  enforcement  of 
legacies  charged  on  land,  the  courts  of  equity  in  the  state  in  which  the  land 
lies  have  exclusive  jurisdiction.3  The  usual  method  of  raising  the  legacy  is  by 
the  sale  of  the  property  charged  in  analogy  to  proceedings  for  the  foreclosure 
of  a  mortgage.4  If  the  legacy  is  in  the  form  of  an  annuity,  the  legatee  is  not 
entitled  to  have  the  property  sold  and  the  proceeds  invested  to  secure  the 
annuity,  so  long  as  the  devisee  is  not  in  default  in  the  payment  of  the  instal- 
ments;5 nor  will  the  court  in  such  a  case  order  an  accumulation  of  the  rents 
beyond  the  amount  due  from  year  to  year  to  meet  a  possible  deficiency  in  the 
future.6  When  necessary  a  receiver  may  be  appointed  in  proceedings  to 
enforce  payment  of  a  legacy  out  of  the  land  charged.7 

Effect  of  Judgment  Against  Executor.  —  It  is  no  defense  to  a  suit  to  enforce  the 
charge  of  a  legacy,  that  the  legatee  has  recovered  judgment  against  the 
executor  and  the  sureties  on  his  bond.8 

The  Executor  or  Administrator  has  nothing  to  do  with  the  enforcement  of  lega- 
cies charged  on  real  estate.9 

No  Common-law  Remedy.  —  A  legatee  whose  legacy  is  charged  on  land  has  no 
remedy  in  a  court  of  law  for  the  enforcement  of  his  lien.10 

Settlement  of  Estate.  —  It  is  not  necessary  that  the  estate  should  be  settled 
before  a  legatee  may  sue  to  enforce  his  legacy  against  land  charged  with  its 
payment,11  as  the  legatee  is  not  bound  to  proceed  first  against  the  personal 
estate  left  by  the  testator,  though  the  devisee  might  in  such  a  case  be  entitled 
to  be  indemnified  out  of  such  estate.12 

in  Pennsylvania  the  orphans'  court  is  given  exclusive  jurisdiction  in  the 
enforcement  of  the  lien  of  legacies  charged  on  land.13 


1.  Suits  in  Equity.  —  Keil y  v.  Monck,  3  Ridg. 
P.  C.  243;  Archdall  v.  Anderson,  25  L.  R.  Ir. 
433;  Williams  v.  Nichol,  47  Ark.  254;  Watt  v. 
Pittman,  125  Ind.  168;  Smith  v.  Jackman,  115 
Mich.  192;  Brown  v.  Knapp,  79  N.  Y.  136. 

2.  Charge  with  Power  of  Distress  and  Entry.  — 
Duncombe  v.  Greenacre,  6  Jur.  N.  S.  9S7,  8 
W.  R.  657. 

3.  Williams  v.  Nichol,  47  Ark.  254. 

4.  Sale  of  Land  Charged  —  England.  —  Free- 
man v.  Simpson,  6  Sim.  75,  2  L.  J.  Ch.  141; 
In  re  Parry,  42  Ch.  D.  570,  61  L.  T.  N.  S.  380, 
38  W.  R.  226. 

District  of  Columbia. —  O'Brien  v.  Dougherty, 
1  App.  Cas.  (D.  C.)  148. 

Illinois.  —  Daly  v.  Wilkie,  in  111.  382. 

Maine.  —  Merritt  v.  Buckman,  78  Me.  504; 
Whitehouse  v.  Cargill,  86  Me.  60. 

Michigan.  —  Chase  v.  Warnei,  106  Mich.  695. 

North  Carolina.  —  Barfield  v.  Barfield,  113 
N.  Car.  230. 

Wisconsin.  —  Root's  Will,  81  Wis.  263. 

Division  of  Proceeds  from  Sale  Amongst  Several 
Legatees  Whose  Legacies  Were  Charged  on  the 
Land.  —  Otty  v.  Ferguson,  1  Ravvle  (Pa.)  294. 

Where  Adult  and  Infant  Legatees. —  Dicken- 
son v.  Dickenson.  3  Bro.  C.  C.  19. 

Annuity  in  Arrear  —  Mortgage  or  Sale  of  Settled 
Estate.  —  The  court  has  a  discretionary  power 
to  order  the  sale  or  mortgage  of  real  estate 
charged  with  the  payment  of  annuities  in 
order  to  raise  funds  to  pay  off  arrears.  In  re 
Tucker,  62  L.  J.  Ch.  442,  (1893)  2  Ch.  323,  3 
Reports  436,  69  L.  T.  N.  S.  85,  41  W.  R.  505. 

Right  of  Legatees  to  Back  Rents. —  Where  a 
devisee  or  his  assigns  have  be^n  in  possession 
of  real  estate  charged  with  the  payment  of 


legacies,  and  the  estate  proves  insufficient  to 
satisfy  the  legacies,  the  legatees  are  not  en- 
titled to  back  rents.  Garfitt  v.  Allen,  57  L. 
J.  Ch.  420,  37  Ch.  D.48,  57  L.  T.  N.  S.  848,  36 
W.  R.  413. 

5.  Enforcement  of  Annuities.  —  In  re  Potter, 
50  L.  T.  N.  S.  8. 

6.  Matter  of  Pierce,  56  Wis.  560. 

7.  Appointment  of  Receiver.  —  Daniel  v. 
Davies,  5  De  G.  &  Sm.  611.  See  generally  the 
title  Receivers. 

8.  Effect  of  Judgment  Against  Executor.  —  Rey- 
nolds v.  Bond,  83  Ind.  36 

9.  Charge  on  Land  Not  Enforceable  by  Executor 
or  Administrator.  —  Conard's  Appeal,  33  Pa.  St. 
47;  Fields's  Appeal,  36  Pa.  St.  II. 

In  American  Cannel  Coal  Co.  v.  Clemens, 
132  Ind.  163,  it  was  held  that  where  legacies 
are  charged  on  land  it  is  the  duly  of  the  ad- 
ministrator to  sell  the  real  estate  for  the  pur- 
pose of  paying  the  legacies.  See  the  title 
Executors  and  Administrators,  vol.  11,  p. 
1043,  as  to  the  implied  power  to  sell  land  in 
payment  of  legacies. 

10.  No  Remedy  at  Common  Law.  —  Merritt  v. 
Buckman,  7S  Me.  504. 

11.  Settlement  of  Estate  Not  Required.  —  Rey- 
nolds 7'.  Bond,  83  Ind.  36;  Davidson  v.  Coon, 
125  Ind.  497.  See  also  Jennings  v.  Sturdevant, 
140  Ind.  641. 

12.  Lofton  v.  Moore,  83  Ind.  112.  See  infra, 
this  title,  Rule  of  Marshaling  Applied — In 
Favor  of  Heirs  and  Devisees. 

13.  Jurisdiction  of  Orphans'  Court  —  Pennsyl- 
vania. —  Downer  v.  Downer,  9  Pa.  St.  302; 
Jenkins  v.  Jenkins,  7  Pa.  St.  246;  Eyre's  Ap. 
peal,  106  Pa.  St.  1S4;  Wingett  v.  Bell,  14  Pa. 
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Burden  of  Proof. — -The  burden  of  proof  is  on  those  who  seek  to  charge  the 
land.1 

(2)  Right  of  Legatee  to  Possession  of  Land  Charged.  — -  The  charge  of  a 
legacy  upon  land  devised  does  not  give  the  legatee  any  right  to  the  possession 
of  the  land,  and  the  nonpayment  of  the  legacy  is  no  defense  to  an  action  by 
the  devisee  to  recover  possession  of  the  land  charged.3  Nor  can  the  legatee 
set  up  the  charge  of  the  legacy  as  a  counterclaim  in  an  action  of  ejectment 
by  the  devisee.3 

(3)  Personal  Liability  of  Devisee.  —  Legacies  may  be  so  charged  on  land  as 
to  constitute  solely  a  charge  in  rem,  without  imposing  any  personal  liability 
upon  the  devisee  to  pay  the  legacies,  though  he  accepts  the  devise,  in  case 
the  property  charged  is  insufficient  to  satisfy  the  legacies  charged,4  but  the 
fact  that  the  charge  is  one  in  rem  in  no  way  militates  against  the  attachment 
of  a  personal  liability  upon  the  devisee  also,5  nor  does  the  fact  that  the 
devisee  is  personally  liable  for  a  proceeding  against  the  land;0  and,  as  a 
general  rule,  a  devisee  accepting  a  devise  charged  with  the  payment  of  a  legacy 
renders  himself  personally  and  absolutely  liable  for  its  payment,  irrespective 
of  the  value  of  the  property  received,  unless  the  will  shows  that  it  was  the 
intention  of  the  testator  that  no  personal  liability  should  attach.7    But  no 


Super.  Ct.  558;  Brotzman's  Appeal,  119  Pa.  St. 
645;  Pierce  v.  Livingston,  80  Pa.  St.  99. 

Where  a  legacy  is  charged  on  real  estate, 
whether  it  be  a  specific  sum,  or  such  sum  as 
shall  be  necessary  for  the  support  of  the  leg- 
atee, the  orphans'  court  has  jurisdiction,  and 
may  decree  a  sale  under  Pa.  Act  1834,  Feb. 
24.    Marcy's  Estate,  22  Pa.  St.  140. 

The  orphans'  court  has  no  jurisdiction  of  pro- 
ceedings by  a  judgment  creditorof  the  legatee 
to  enforce  payment.  Luckenbach's  Estate,  170 
Pa.  St.  586,  37  W.  N.  C.  (Pa.)  146. 

1.  Burden  of  Proof.  —  Laurens  v.  Read,  14 
Rich.  Eq.  (S.  Car.)  245. 

2.  Bight  of  Legatee  to  Possession  of  Land 
Charged.  —  Dinan  v.  Coneys,  143  N.  Y.  544. 

Where  the  legatee  whose  legacy  is  charged 
on  land  takes  possession  of  the  land  and  ap- 
propriates the  rents  and  profits,  he  is  account- 
able to  the  devisee  therefor.  Barfield  v.  Bar- 
field,  113  N.  Car.  230. 

3.  Dinan  v.  Coneys,  143  N.  Y.  544,  reversing 
67  Hun  (N.  Y.)  141. 

4.  Charges  in  Bern  Solely. — Jillard  v.  Edgar, 
3  De  G.  &  Sm.  502,  13  Jur.  1114;  McRee  v. 
Means,  34  Ala.  349;  Hunkypillar  v.  Harrison, 
59  Ark.  453;  Haskett  v.  Alexander,  134  Ind. 
543;  Eddy  v.  Kelly,  72  Minn.  32;  Decker  v. 
Decker,  3  Ohio  157.  Compare  Doolittle  v.  Hil- 
ton, 63  Me.  537. 

6.  Charge  in  Bern  and  in  Personam.  —  Sands  v. 
Champlin,  r  Story  (U.  S.)  377. 

6.  Personal  Liabibilty  of  Devisee  Not  a  Bar  to 
Proceeding  against  Land.  —  Crawford  v.  Sever- 
sop,  5  Gill  (Md.)  447- 

7.  Personal  Liability  —  Acceptance  of  Devise  — 
Alabama.  —  Harland  v.  Person,  93  Ala.  273. 

Arkansas.  —  Williams  v.  Nichol,  47  Ark.  254; 
Driver  v.  Evans,  47  Ark.  297. 

California.  —  Dunne  v.  Dunne,  66  Cal.  157. 

Georgia.  —  Hart  v.  Hart,  81  Ga.  785. 

Illinois.  —  Mahar  v.  O'Hara,  9  111.  424. 

Indiana.  —  Porter  v.  Jackson,  95  Ind.  210,  48 
Am.  Rep.  704;  Burch  v.  Burch,  52  Ind.  136; 
Watt  v.  Pitiman,  125  Ind.  168.  Compare  Com- 
mons v.  Commons,  115  Ind.  162. 

Louisiana.  —  Groves  v.  Ntitt,  13  La.  Ann. 
117;  Eskridge  v.  Farrar,  34  La.  Ann.  709. 


Maine.  —  Whitehouse  v.  Cargill,  86  Me.  60; 
Doolittle  v.  Hilton,  63  Me.  537;  Willis  v.  Rob- 
erts, 48  Me.  259;  Smith  v.  Lambert,  30  Me. 
137;  Bugbee  v.  Sargent,  23  Me.  269. 

Massachusetts.  —  Greenough  v.  Welles,  10 
Cush.  (Mass.)  576;  Svvasey  v.  Little,  7  Pick. 
(Mass.)  296;  Taft  v.  Morse,  4  Met.  (Mass.)  523. 

New  Hampshire.  —  Piper  v.  Piper,  2  N.  H. 
439;  Perry  v.  Hale,  44  N.  H.  365. 

New  Jersey.  —  Horning  v.  Wilderspalen,  28 
N.  J.  Eq.  387. 

New  York.  —  Glen  v.  Fisher,  6  Johns.  Ch. 
(N.  Y.)  33,  10  Am.  Dec,  310;  Jackson  v.  Bull, 
10  Johns.  (N.  Y.)  148,  6  Am.  Dec.  321;  Kelsey 
v.  Western,  2  N.  Y.  501,  Brown  v.  Knapp,  79 
N.  Y.  136;  Loder  v.  Hatfield.  71  N.  Y.  103; 
Bushnell  v.  Carpenter,  28  Hun  (N.  Y.)  19, 
affirmed  92  N.  Y.  270;  Wieting  v.  Bellinger, 
50  Hun  (N.  Y.)  324;  Dinan  v.  Coneys,  143 
N.  Y.  544;  Kingsland  v.  Betts,  1  Edw.  (N. 
Y.)  596;  Crawford  v.  McCarthy,  21  N.  Y.  App. 
Div.  484;  Larkin  v.  Mann,  53  Barb.  (N.  Y.)  267; 
Van  Orden  v.  Van  Orden,  10  Johns.  (N.  Y.)  30, 
6  Am.  Dec.  314. 

Pennsylvania.  —  Headley  v.  Renner,  129  Pa. 
St.  542;  Miltenberger  v.  Schlegel,  7  Pa.  St.  241; 
Coane  v.  Parmentier,  10  Pa.  St.  72;  Steele's 
Appeal,  47  Pa.  St.  437;  Swoope's  Appeal,  27 
Pa.  St.  58;  Etter  v.  Greenawalt,  98  Pa.  St.  422; 
Dinsmore  v.  Ramsay,  13  Pa.  Co.  Ct.  119; 
Walters's  Estate,  197  Pa.  St.  555;  Lobach's 
Case,  6  Watts  (Pa.)  167;  Wingett  v.  Bell,  14 
Pa.  Super.  Ct.  558;  Ruston  v.  Ruston,  2  Dall. 
(Pa.)  243,  1  Am.  Dec.  283;  Kleinhenz's  Estate, 
28  Pittsb.  Leg.  J.  N.  S.  (Pa.)  306. 

Ohio.  — Case  v.  Hall,  52  Ohio  St.  24;  Fuller 
v.  McEwen,  17  Ohio  St.  288.  See  generally 
the  title  Legacies  and  Devises,  vol.  18,  p.  746, 
747- 

Joint  Liability  of  Devisees.  —  Where  a  legacy 
is  charged  on  land  devised  to  two  devisees, 
one-half  on  the  share  of  each,  as  between 
themselves  and  the  legatee,  the  devisees  are 
chargeable  jointly  with  the  payment  of  the 
legacy.    Larkin  v.  Mann,  53  Barb.  (N.  Y.)  267. 

Interest.  —  A  devisee  of  real  estate,  subject  to 
the  payment  of  legacy,  will,  if  he  refuses  to 
pay  the  legacy,  be  chargeable  with  the  interest 
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personal  liability  can  attach  to  the  devisee  unless  he  accepts  the  devise,1  or 
until  he  comes  into  possession  of  the  estate  charged.* 

Action  at  Law.  —  The  personal  liability  of  the  devisee  arising  out  of  his 
acceptance  of  the  devise  may  be  enforced  in  an  action  at  law.3  Thus,  in 
Pennsylvania,  though  the  orphans'  court  has  exclusive  jurisdiction  of  proceed- 
ings to  enforce  the  lien  of  a  legacy  charged  on  land  devised,  still  the  legatee 
may,  in  an  action  at  law,  sue  to  enforce  the  personal  liability  of  the  devisee.4 

lien  of  Charge  Not  Affected. — The  attachment  of  personal  liability  upon  the 
devisee  by  reason  of  his  acceptance  of  the  devise  does  not  affect  the  lien  of 
the  charge  upon  the  land.8 

(4)  Enforcement  Against  Purchaser  from  Devisee.  —  Where  legacies  alone 
are  charged  on  land  they  are  enforceable  against  the  land  in  the  hands  of  a 
purchaser  from,  or  other  person  claiming  under,  the  devisee,  that  is,  the  pur- 
chaser is  bound  to  see  to  the  application  of  the  purchase  money,6  unless  the 


thereon  from  the  time  when  it  became  payable. 
Birdsall  v.  Hewlett,  1  Paige  (N.  Y.)  32,  19  Am. 
Dec.  392. 

1.  Acceptance  of  Devise.  —  Perry  v.  Hale,  44  N. 
H.  365;  Damuth  v.  Lee,  29  N.  Y.  App.  Div.  26. 

Where  real  estate  was  devised,  charged  with 
the  payment  of  legacies,  and  subsequently, 
but  previous  to  his  death,  the  testator  con- 
veyed to  the  devisee  a  portion  of  the  same 
estate,  and,  after  his  d^ath,  the  devisee  re- 
ceived his  share  of  the  general  residue  of  the 
estate  under  another  provision  of  the  same 
will,  but  did  not  accept  the  remainder  of  the 
real  estate  so  charged,  it  was  held  that  he 
was  not  chargeable  with  the  legacy.  Ward  v. 
Ward,  15  Pick.  (Mass.)  511. 

2.  Possession  of  Estate  Charged.  —  Talbot  v. 
Rountree,  3  111.  App.  275;  Wilson  v.  Moore,  86 
I  rid,  244. 

3.  Action  at  Law.  —  Williams  v.  Nichol,  47 
Ark.  254;  Doolittie  v.  Hilton,  63  Me.  537; 
Swasey  v.  Little,  7  Pick.  (Mass.)  296;  Piper  v. 
Piper,  2  N.  H.  439;  Gridley  v.  Gridley,  24  N. 
Y.  130;  Etter  v.  Greenawalt,  98  Pa.  St.  422; 
Headley  v.  Renner,  129  Pa.  St.  542.  See  also 
Brown  v.  Knapp,  79  N.  Y.  136.  Compare  Lock- 
wood  v.  Stockholm,  11  Paige  (N.  Y.)  87;  Kel- 
sey  v.  Western,  2  N.  Y.  501. 

Effect  of  Sale  on  Execution  of  Lands  Charged.  — 
If  land  is  devised  charged  with  a  legacy,  and 
is  taken  and  sold  on  execution  upon  a  judg- 
ment at  law  recovered  againsl  the  devisee 
by  the  legatee,  the  sheriff's  deed  conveys  to 
the  purchaser  only  the  defendant's  title  at  the 
entry  of  the  judgment,  and  subject  to  all  in- 
cumbrances created  by  him  up  to  that  time  (as 
dower  right  of  wife  of  devisee).  Lloyd  v.  Con- 
over,  25  N.  J.  L.  47. 

Demand.  —  Where  the  charge  is  of  a  pecuniary 
legacy,  it  would  seem  that  an  action  could  be 
maintained  therefor  without  a  previous  de- 
mand. See  the  title  Demand,  vol.  9,  p.  197; 
Watt  v.  Pittman,  125  Ind.  168.  But  otherwise 
where  the  legacy  charged  is  to  be  paid  in 
"  property."    Plummer  v.  Roads,  4  Iowa  587. 

4.  Headley  v.  Renner,  129  Pa.  St.  542;  Dins- 
more  v.  Ramsay,  13  Pa.  Co.  Ct.  119,  2  Pa. 
Dist.  657.  See  also  Eyre's  Appeal,  106  Pa.  St. 
184. 

5.  Lien  of  Charge  Not  Affected.  —  Lofton  v. 
Moore,  83  Ind.  112;  Birdsall  v.  Hewlett,  I 
Paige  (N.  Y.)  32,  19  Am.  Dec.  392;  Bugbee 
v.  Sargent,  23  Me.  269,  27  Me.  338;  Fox  v. 
Phelps,  17  Wend.  (N.  Y.)  393. 


6.  Enforcement  of  Charge  Against  Land  in 
Hands  of  Purchaser  from  Devisee  —  England.  — 
Colyer  v.  Finch,  5  H.jL.  Cas.  905,  26  L.  J.  Ch. 
65,  3  Jur.  N.  S.  25;  Howard  v.  Chaffers,  2 
Drew.  &  Sm.  236,  32  L.  J.  Ch.  686,  9  Jur.  N. 
S.  767,  11  W.  R.  1057;  Greville  v.  Browne,  7 
H.  L.  Cas.  689,  5  Jur.  N.  S.  849;  Braithwaite 
v.  Britain,  I  Keen  223;  Wigg  v.  Wigg,  1  Atlt. 
382;  Newman  v.  Kent,  I  Meriv.  240,  15  Rev. 
Rep.  no. 

Canada.  —  Collingwood  v.  Collingwood,  21 
Grant  Ch.  (U.  C.)  102. 

United  States.  —  Morancy  v.  Quarles,  r  Mc- 
Lean (U.  S.)  194. 

Connecticut. — Dodge  v.  Dodge,  1  Root  (Conn.) 
233,  1  Am.  Dec.  40. 

Georgia.  —  Cato  v.  Gentry,  28  Ga.  327. 

Kentucky.  —  Farra  v.  Adams,  12  Bush  (Ky.) 
515. 

Maryland. —  Tolson  v.  Tolson,  10  Gill  &  J. 
(Md.)  159;  Willett  v.  Carroll,  13  Md.  459;  Don- 
nelly v.  Edelen,  40  Md.  117;  Owings'  Case,  I 
Bland  (Md.)  290;  Kemp  v.  M'Pherson,  7  Har. 
&  J.  (Md.)  320;  Meakin  v.  Duvall,  43  Md.  372; 
Gardenville  Permaneni  Loan  Assoc.  v.  Walker, 
52  Md.  452. 

Massachusetts.  —  Taft  v.  Morse,  4  Mel. 
(Mass.)  523;  Amherst  College  v.  Smith,  134 
Mass.  543. 

Mississippi. —  Peebles  v.  Acker,  70  Miss.  356. 
Missouri.  — Brooks  v.  Eskins,  24  Mo.  App. 
296. 

New  Hampshire.  —  Veazey  v.  Wbitehouse, 
10  N.  H.  409;  Leavitt  v.  Wooster,  14  N.  H. 
550;  Pickering  v.  Pickering,  15  N.  H.  290; 
Copp  v.  Hersey,  31  N.  H.  317;  Perry  v.  Hale, 
44  N.  H.  363. 

New  Jersey.  —  Sinking  Fund  Com'rs  v. 
Woodward,  40  N.  J.  Eq.  23. 

New  York.  — Jenkins  v.  Freyer,  4  Paige  (N. 
Y.)  47;  Harris  v.  Fly,  7  Paige  (N.  Y.)  421: 
Dodge  v.  Manning,  1  N.  Y.  298. 

ATorth  Carolina.  —  Phillips  v.  Humphrey,  7 
Ired.  Eq.  (42  N.  Car.)  206. 

Ohio.  —  Clyde  v.  Simpson,  4  Ohio  St.  445; 
Nellons  v.  Truax,  6  Ohio  St.  97.  See  Coonrod 
v.  Coonrod,  6  Ohio  115. 

Pennsylvania.  —  Hammond's  Estate,  197  Pa. 
St.  119;  Walters's  Estate,  197  Pa.  St.  555;  Fes- 
senden's  Estate,  170  Pa.  St.  631;  Newman's 
Appeal,  35  Pa.  St.  339;  Dewart's  Appeal,  43 
Pa.  St.  325;  Ripple  v.  Ripple,  1  Rawle  (Pa.) 
386;  Mix  v.  Ackla,  7  Watts  (Pa.)  316;  Swoyer's 
Appeal,  5  Pa.  St.  377. 
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will  authorizes  or  directs  the  devisee  to  sell  the  land  devised  for  the  purpose 
of  paying  the  legacies.1  But  before  resort  is  had  to  the  land  in  the  hands  of 
a  purchaser  from  the  devisee,  the  purchaser  may  require  the  legatee  to  exhaust 
his  remedies,  if  any,  against  the  devisee  and  the  personal  estate  of  the  testator.2 

Where  Both  Debts  and  Legacies  Are  Charged,  a  purchaser  from  the  devisee  is  not 
bound  to  see  to  the  application  of  the  purchase  money.3  and  it  is  immaterial 
that  the  debts  have  all  been  paid,  leaving  only  the  legacies  outstanding;  1  but 
in  case  of  a  mortgage  or  sale  by  the  devisee,  where  the  circumstances  of  the 
transaction  afford  intrinsic  evidence  that  the  mortgage  or  purchase  money  was 
not  to  be  applied  in  discharge  of  the  debts  and  legacies,  the  land  remains 
liable  therefor  in  the  hands  of  the  purchaser.5 

Will  as  Notice  of  Charge. — The  will  charging  a  legacy  upon  lands  devised  is 
constructive  notice  of  the  lien  of  the  legatee,  and  the  lien  may  be  enforced 
against  purchasers  from  the  devisee  irrespective  of  actual  notice  on  their  part.*' 

Enforcement  Against  Proceeds  of  Land.  —  Where  the  land  charged  with  the  pay- 
ment of  legacies  is  sold  and  the  proceeds  are  in  the  hands  of  the  court,  the 
lien  of  the  legacies  may  be  enforced  against  such  proceeds.7 

Personal  Liability  of  Purchaser.  —  The  will  may  undoubtedly  so  charge  a  legacy 
upon  land  as  to  impose  a  personal  liability  upon  a  purchaser  irrespective  of 
the  value  of  the  land.8 

r.  Discharge  of  Charge  — (i)  Payment  and  Release. — The  lien  of  a 
charge  of  a  legacy  on  land  is  of  course  satisfied  by  payment,9  and  a  receipt 
given  by  the  legatee,  though  not  under  seal,  is  admissible  in  proof  of  pay- 
ment.10   The  lien  may  also  be  discharged  by  release.11 


Rhode  Island.  —  Dodge  v.  Hogan,  19  R.  I.  4. 
Vermont.  —  Scott  v.  Patchin,  54  Vt.  253. 
Virginia.  —  Burwell  v.   Fauber    21  Gratt. 
(Va.)  446. 

West  Virginia.  —  Bird  v.  Stout,  40  W.  Va.  43. 

Charge  for  Support  and  Maintenance  of  Third 
Person.  —  Tolson  v.  Tolson,  10  Gill  &  J.  (Md.) 
159:  Willett  v.  Carroll,  13  Md.  459;  Donnelly 
v.  Edelen,  40  Md.  117;  Meakin  v.  Duvall,  43 
Md.  372. 

Following  Proceeds  of  Land  Charged.  —  Tabb 
v.  Tabb,  82  Va.  48. 

Legacy  Payable  After  Death  of  Devisee.  —  Sale 
held  not  to  discharge  lien  of  legacy  payable 
after  death  of  devisee.  Sherrer  v  Bartlett,  45 
N.  Y.  App.  Div.  135. 

1.  Devisee  with  Power  of  Sale.  —  Smith  v. 
Guyon,  1  Bro.  C.  C.  186;  Turner  v.  Turner,  57 
Miss.  775. 

2.  Exhausting  Remedies  Against  Devisee  and 
Personal  Estate  of  Testator.  —  Kelsey  p.  Western, 
2  N.  Y.  500;  Glen  v.  Fisher,  6  Johns.  Ch.  (N. 
Y.)  34;  Dodge  v.  Manning,  1  N.  Y.  298.  But 
see  Amherst  College  v.  Smith,  134  Mass.  543. 

3.  Charge  of  Debts  and  Legacies  —  Purchaser 
Not  Bound  to  See  to  Application  of  Purchase 
Money.  —  Johnson  v.  Kennett,  3  Myl.  &  K.  624. 

Charge  of  Annuities.  —  The  fact  that  annuities 
are  charged  with  the  debts  does  not  vary  the 
rule.  There  is  no  difference  in  this  respect  be- 
tween an  annuity  and  a  legacy.  Page  v. 
Adam,  4  Beav.  269. 

4.  Effect  of  Payment  of  Debts.  —  Johnson  v. 
Kennett,  3  Myl.  &  K,  624;  Williamson  v.  Cur- 
tis, 3  Bro.  C.  C.  96;  Rogers  v.  Skillicorne, 
Ambl.  188;  Dolton  v.  Hewen,  6  Madd.  9; 
Elliot  v.  Merryman,  Barn.  Ch.  78;  Jenkins 
v.  Hiles,  6  Ves.  Jr.  654.  But  see  Watkins  v. 
Cheek,  2  Sim.  &  St.  200. 

5.  Intention  Not  to  Apply  Proceeds  to  Debts  and 
Legacies.  —  Watkins  v.  Cheek,  2  Sim.  &  St.  200. 
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6.  Will  as  Constructive  Notice  of  Charge.  — 

Manifold  v.  Jones,  117  Ind.  212;  Henry  v. 
Griffis,  89  Iowa  543;  Coleman  v.  Howell,  (K. 
J.  1888)  16  Atl.  Rep.  202;  Nellons  v.  Truax,  C 
Ohio  St.  97;  Evans  zi.  Sowles,  51  Vl.  177. 
Compare  Patterson  v.  Patterson  63  N.  Car.  322. 

7.  Proceeds  in  Hands  of  Court.  —  Po  rter  v.  J  ac  k- 
son,  95  Ind.  210,  48  Am.  Rep.  704;  Tower's 
Appropriation,  9  W.  &  S.  (Pa.)  103,  42  Am. 
Dec.  319;  Pryer  v.  Mark,  129  Pa.  St.  529. 

Sale  of  Land  by  Administrator  under  Order  of 
Court.  —  Phillips  v.  Clark,  18  R.  I.  627. 

8.  Personal  Liability  of  Purchaser.  —  Hodges 
v.  Phelps,  65  Vt.  303.  See  also  Swasey  v. 
Little,  7  Pick.  (Mass.)  296;  Wingett  v.  Bell,  14 
Pa.  Super.  Ct.  558. 

Accountability  for  Rents  and  Profits.  —  Morgan 
v.  Titus,' 3  N.  J.  Eq.  201. 

Annuities. —  Mohler's  Appeal,  8  Pa.  St.  26; 
Phillips's  Appeal,  (Pa.  1887)  7  Atl.  Rep.  918. 

9.  Payment.  —  If  a  Legacy  to  a  Feme  Sole  Be 
Charged  on  Land,  and  She  Marries,  and  Her  Hus- 
band takes  a  bond  for  it  from  the  devisee  to 
himself,  it  extinguishes  the  charge.  Dewitt 
v.  Eldred,  4  W.  &  S.  (Pa.)  414. 

Payment  to  Executor.  —  A  devisee  cannot  re- 
lieve his  land  from  the  charge  of  a  legacy  by 
paying  the  amount  of  the  legacy  to  the  ex- 
ecutor.   Grode  v.  Van  Valen,  25  N.  I.  Eq.  95. 

Sum  Payable  to  Estate  Charged  on  Devise.  — ' 
Devisee  as  executor  charging  himself  with 
amount  charged  for  relief  of  estate,  considered 
as  payment  so  as  to  discharge  lien  on  land  in 
hands  of  subsequent  bona  Jide  purchasers. 
Manifold  v.  Jones,  117  Ind.  212. 

10.  Receipt  Not  under  Seal. — Cassell  v.  Cooke, 
8  S.  &  R.  (Pa.)  268,  11  Am.  Dec.  610.  See 
generally  the  title  Receipts. 

11.  Release.  —  Hellman  v.  Hellman,  4  Rawle 
(Pa.)  440;  Wistar's  Estate,  13  Phila.  (Pa.)  266, 
36  Leg.  Int.  (Pa.)  393. 
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(2)  Merger.  —  Where  the  estate  which  is  subject  to  the  charge  of  a  legacy 
descends  to  the  legatee  or  becomes  vested  in  him,  the  lien  becomes  extinct 
by  reason  of  the  union  of  the  charge  and  the  estate  in  the  same  person.1 

(3)  Purchase  of  Legacy  by  Devisee.  — ■  The  devisee  of  land  charged  with  the 
payment  of  a  legacy  is  not  so  far  trustee  of  the  legatee  as  to  prevent  him  from 
purchasing  such  legacy  at  a  profit.* 

(4)  Bond  by  Devisee.  —  Where  the  devisee  of  real  estate  charged  with  the 
payment  of  a  legacy  is  also  appointed  executor,  the  bond  given  by  him  as 
exe.cutor  is  only  for  the  faithful  discharge  of  his  duties  as  executor,  and  is  not 
a  security  for  the  payment  of  a  legacy  so  as  to  discharge  the  lien  of  the 
legacy,3  and  if  the  devisee  who  is  also  residuary  devisee  and  legatee,  together 
with  the  other  executor,  gives  a  bond  for  the  payment  of  all  debts  and  lega- 
cies, this  will  not  discharge  the  lien  of  the  legacy  charged  on  the  land  devised 
to  him.4 

(5)  Lapse  of  Devise.  —  The  fact  that  the  devise  charged  with  a  legacy 
lapses  does  not  defeat  the  charge.5  The  charge,  however,  does  not  impose 
any  personal  liability  upon  the  heir-at-law  who  enters  into  possession  of  the 
lands  charged,  upon  the  lapse  of  the  devise.6 

(6)  Revocation  of  Devise.  —  Whether  the  revocation  by  the  testator  of  the 
devise  which  is  charged  with  the  legacy  will  revoke  the  charge,  is  a  question 
of  the  intention  of  the  testator.7 

(7)  Waste  or  Loss  of  Assets  Primarily  Liable.  —  It  is  held  that  where  a 
legacy  is  charged  on  land  in  aid  of  the  personal  estate  which  remains  the 
primary  fund,  and  at  the  death  of  the  testator  the  personal  estate  was  suffi- 
cient to  pay  the  legacies,  the  fact  that  such  estate  has  been  wasted  by  the 
executor  will  release  the  land  from  the  charge  of  the  legacies,**  unless  the 
legatees  are  chargeable  with  laches  in  having  unreasonably  delayed  obtaining 
payment  out  of  the  testator's  personal  estate  which  was  in  the  meanwhile 
wasted  by  the  executor  or  administrator.9  On  the  other  hand,  there  are  cases 
which  hold  that  land  charged  with  legacies  is  not  released  by  an  insufficiency 
of  personal  assets  resulting  from  waste  by  the  executor  or  administrator.10 

Guardian  of  Legatee  has  no  power  to  release  5.  Lapse  of  Devise.  —  Davidson  v.  Davidson, 

the  lien  of  a  legacy  payable  to  the  legatee  at  3  L.  J.  Ch.  103;  Woollatt  v  Woollatt,  4  Jur. 

majority,  Blauvelt  v.  Van  Winkle,  29  N.  J.  N.  S.  1292;  Wigg  v.  VVigg,  1  Atk.  3S2;  Hills 

E.q.  in.  v.  Wirley,  2  Atk.  605;  Solliday  v.  Gruver,  7 

Cestui  Que  Trust  cannot  release  lien  of  legacy  Pa.  St.  452.    See  also  Killam  v.  Allen,  52 

bequeathed  in  trust  for  him,   Dickinson   v.  Barb.  (N.  Y.)  605;  Ne well's  Case,  1  Browne 

Worthington,  4  Hughes  (U.  S.)  430.    See  gen-  (Pa.)  311. 

erall  y  the  title  Release.  6.  Heir  Not  Personally  Liable  on  Lapse  of  Devise. 

1.  Merger. —  Mitchell  v.  Mitchell,  2  GilUMd.)  — Woollatt  v.  Woollatt,  4  Jur.  N.  S.  1292; 
230,  3  Md.  Ch.  71;  Boyd  v.  Sachs,  78  Md.  491.  Perry  v.  Hale,  44  N.  H.  363. 

See  the  title  Mercer.  7.  Revocation  of  Devise.  —  Ravens  v.  Taylor, 

Beneficial  Interest.  —  If  no  beneficial  interest  4  Beav.  425;  Young  v.  Hassard,  1  Dr.  &  War. 

passes  to  the  legatee,  there  is  no   merger.  638.    See   Grice    v.  Funnell,  1  Smale  &  G. 

Thus,  a  conveyance  to  the  legatee  for  the  pur-  130. 

pose  of  conveying  title  to  the  wife  of  the  devisee  8.  Waste  or  Loss  of  Personal  Estate  —  Release 

was  held  not  to  discharge  the  lien  of  the  of  Charge.  —  Richardson  v.  Morton,  L.  R.  13 

charge.    Coleman  v.  Howell,  (N.  J.  18S8)  16  Eq.  123;  U.  S.  v.  Parker,  2  MacArthur  (D.  C.) 

Ail.  Rep.  202.  444;  Hanna's  Appeal,  31  Pa.  St.  53. 

Partial    Discharge.  —  Where    land    charged  9.  Effect  of  Legatee's  Delay  in  Enforcing  Leg- 

with  the  payment  of  an  annuity  descended  to  acy.  —  Perkins  v.  Caldwell,  79  N.  Car.  441; 

the  heirs-at-la w,  of  whom  the  annuitant  was  Lewis  v.  Thornton,  6  Munf.  (Va.)  87. 

one,  it  is  not  thereby  wholly  discharged  from  10.  Waste  or  Loss  of  Personal  Assets  Held  Not  to 

the  payment  of  the  annuity,  but  only  to  the  Release  Charge.  —  M'Carthy  -■.  M'Cartie,  (1897) 

extent    of    the    interest    of   the   annuitant.  1  Ir.  R.86;  Ho  ward  v.  Chaffers,  2  Drew  &  Sm. 

Addams  v.  Heffernan,  q  Watts  (Pa.)  529.  236,  32  L.  J.  Ch.  686,  9  Jur.  N.  S.  767;  In  re 

2.  Purchase  of  Legacy  by  Devisee.  —  Powell  i:  Massey,  14  Ir.  Ch.  355.  See  Henry  v.  Giiffis, 
Murray,  2  Edw.  (N.  Y.)  636,  affirmed  10  Paige  89  Iowa  543. 

(X.  Y.)  256.  It  is  to  be  observed  that  in  the  first  two  cases 

3.  Bond  Given  by  Devisee.  —  Walker  v.  At-  cited  supra,  this  note,  the  devisees  of  the  land 
more,  50  Fed.  Rep.  644,  3  U.  S.  App.  131,  charged  were  also  the  executors  who  wasted 
affi}-ming  46  Fed.  Rep.  429.  the  estate,  and  on  this  ground  these  cases  may 

4.  Amherst  College  v.  Smith,  134  Mass.  543.  be  distinguished  from  those  cited  in  the  next 

1368  Volume  XIX. 


Charges  of  Debts     MARSHALING  DECEDENTS''  EST  A  TES.         and  Legacies. 


(8)  Partial  Failure  of  Devise.  —  Where  a  legacy  is  charged  on  land 
devised,  the  failure  of  the  devise  in  part  will  not  entitle  the  devisee  to  have 
the  charge  apportioned  pro  rata.1 

(9)  Nonacceptance  of  Devise.  —  The  refusal  of  the  devisee  to  accept  the 
devise  will  not  affect  the  charge  of  the  legacy ;  in  equity  the  land  is  charged 
whether  the  devisee  accepts  the  devise  or  not.5 

(10)  Failure  of  Legacy.  —  Where  a  legacy  charged  on  land  devised  fails  to 
take  effect  by  reason  of  its  lapsing  or  by  reason  of  the  failure  of  the  legatee 
to  accept  the  legacy,  the  devisee  takes  free  of  the  charge.3 

(11)  Statute  of  Limitations.  —  While  the  lien  of  a  legacy  charged  on  land 
may  be  barred  by  the  statute  of  limitations,  after  the  lapse  of  twenty  years, 
in  analogy  to  actions  of  ejectment,  it  is  not  barred  short  of  that  period.4 
Still,  where  the  personal  property  is  the  primary  fund  for  payment  of  the  leg- 
acy, it  has  been  held  that  the  statute  does  not  commence  to  run  until  the 
final  settlement  of  the  estate.5 

(12)  Death  of  Legatee.  — Where  the  legatee  dies  after  the  legacy  charged 
on  land  has  become  payable,  the  lien  of  the  charge  is  enforceable  by  his  per 
sonal  representatives.6 

Death  of  Legatee  Before  Time  of  Payment.  —  In  England  the  rule  seems  to  be  that 
where  a  legacy  payable  in  futuro  is  charged  upon  real  estate,  the  real  estate  is 
relieved  if  the  legatee  dies  before  the  time  of  payment  arrives,  even  though 
the  legacy  may  be  vested,  and  would  hold  as  against  the  personal  assets.7 
This  rule  has,  however,  been  disapproved  in  the  United  States,  and  the  lien 
of  the  charge  held  enforceable  by  the  personal  representatives  of  the  legatee, 
especially  where  the  postponement  of  payment  was  for  the  relief  of  the 
devisee.8    The  question  in  regard  to  when  a  legacy  vests  will  be  found  treated 


preceding  note  but  one,  holding  that  the  land 
is  released  from  the  charge  where  the  personal 
representative  has  wasted  the  estate.  See 
Richardson  v.  Morton,  L.  R.  13  Eq.  123. 

1.  Partial  Failure  of  Devise. —  Hooley  v. 
Booth,  2  Vern.  359. 

A  testator  by  will  gave  his  moiety  of  an 
estale  called  H.  to  his  sister  and  her  children, 
and  subsequently  by  a  codicil,  which  pur- 
ported to  give  them  the  whole  of  that  estate  if 
he  should  possess  it  at  his  death,  charged  it 
with  a  sum  of  money  to  legatees;  at  the  date 
of  the  will  and  codicil  he  was  owner  of  only 
one  moiety  of  H.,  but  before  his  death  he  ac- 
quired the  other.  It  was  held  that  though  the 
devise  failed  as  to  the  after-purchased  moiety, 
the  charge  was  still  good  for  the  whole  sum, 
and  equity  would  make  no  apportionment. 
Lushington  v.  Sewell,  1  Russ.  &  M.  169. 

2.  Nonacceptance  of  Devise.  —  Perry  v.  Hale, 
44  N.  II.  363;  Harris  v.  Fly,  7  Paige  (N.  Y.) 
427. 

Charge  on  Devise  to  Widow  in  Lieu  of  Dower  — 
Nonacceptance  of  Devise  by  Widow.  —  Young's 
Appeal,  108  Pa.  St.  17. 

Disallowance  of  Will  by  Agreement  of  Devisees 
to  Defraud  Legatees.  —  A  testator  devised  his 
real  estate  to  his  heirs,  and  in  the  same  will 
gave  certain  sums  of  money  to  persons  who 
were  not  his  heirs,  making  the  payment  of  the 
legacies  a  charge  on  the  land.  The  devisees, 
by  agreement  with  each  other,  caused  the  will 
to  be  disallowed  by  the  court,  and  divided  the 
land  amongst  themselves  as  heirs.  On  a  bill 
by  legatees  who  were  minors,  and  not  repre- 
sented when  the  will  was  disallowed,  against 
an  heir  in  possession  under  the  division,  it  was 
held  that  the  land  should  be  charged  with  the 


payment  of  the  legacies.  Wetherbee  v.  Chase, 
57  Vt.  347. 

3.  Failure  of  Legacy.  —  Whitehead  v.  Thomp- 
son, 79  N.  Car.  450;  Woods  v.  Woods,  Busb. 
L.  (44  N.  Car.)  290.  See  also  Armstrong  v. 
Park,  q  Humph.  (Tenn.)  195. 

Death  of  Legatee  Before  Time  of  Payment.  — 
Powers  v.  Egelhoff,  56  111.  App.  606. 

4.  Statute  of  Limitations.  —  Piggott  v.  Jeffer- 
son, 12  Sim.  26,  5  Jur.  796;  Coleman  v. 
Howell,  (N.  J.  1888)  16  Atl.  Rep.  202.  See 
Cadbury  v.  Smith,  L.  R.  9  Eq.  37.  See  also  the 
title  Limitation  of  Actions,  ante,  p.  136. 

In  Pennsylvania  the  statute  (Act  April  27, 
1855)  provides  that  where  no  payment  or  claim 
has  been  made  on  account  of  a  charge  on  land 
for  twenty-one  years,  or  no  acknowledgment 
thereof  is  made  within  that  time  by  the  owner 
of  the  land,  an  extinguishment  thereof  is  pre- 
sumed. Fessenden's  Estate,  170  Pa.  St.  631; 
Meek's  Estate,  161  Pa.  St.  360;  Parker's 
Estate,  12  Pa.  Co.  Ct.  436,  2  Pa.  Dist.  101; 
Wingett's  Appeal,  122  Pa.  St.  486;  Ham- 
mond's Estate,  197  Pa.  St.  119. 

This  presumption  of  payment  may  be  re- 
butted.   Balz  v.  Kircher,  192  Pa.  St.  63. 

5.  Peebles  v.  Acker,  70  Miss.  356. 

6.  Death  of  Legatee.  —  Palm's  Estate,  13  Pa. 
Super.  Ct.  296. 

7.  Death  of  Legatee  Before  Time  of  Payment.  — 
Poulet  v.  Poulet,  1  Vern.  204;  Gawler  v. 
Standerwick,  2  Cox  Ch.  15;  Smith  v.  Smith,  2 
Vern.  92;  Jennings  v.  Looks,  2  P.  Wms.  276; 
Chandos  v.  Talbot,  2  P.  Wms.  601;  Prowse  v. 
Ahingdon,  1  Atk.  482;  Parker  v.  Hodgson,  1 
Drew  &  Sm.  568. 

8.  English  Rule  Disapproved  in  United  States. 
—  Pond  v.  Allen,  15  R.  I.  172. 
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elsewhere  in  this  work.1 

VIII.  Rule  of  Marshaling  Applied  —  1.  In  General.  —  The  order  in 

which  the  several  funds  liable  to  debts  are  to  be  applied,  while  controlling 
and  regulating  the  administration  of  the  assets  among  the  testator's  own 
representatives,  heirs,  devisees,  and  legatees,  does  not  affect  the  right  of  the 
creditors  themselves  to  resort  in  the  first  instance  to  all  or  any  of  the  funds 
to  which  their  claims  extend,  though  equity  takes  effectual  steps  to  prevent 
the  established  order  of  application  from  being  effectually  deranged  by  the 
capricious  exercise  of  this  right.'-1  To  attain  this  end  the  rule  of  marshaling 
assets  3  is  enforced,  whereby  when  a  creditor  having  two  funds  of  the  debtor's 
estate  wherewith  to  satisfy  his  claim,  seeks  payment  from  the  fund  to  which 
alone  another  creditor  can  resort,  a  court  of  equity  will  either  require  him  first 
to  exhaust  the  property  subject  to  his  claim,  or  will  subrogate  to  his  rights 
the  creditor  with  the  single  fund.  By  the  application  of  this  principle  the 
court  effectuates  a  purpose  to  satisfy  every  claimant  on  the  assets  of  the 
deceased  debtor,  so  far  as  that  can  be  done  by  any  arrangement  consistent  with 
the  rights  of  creditors  or  the  intention  of  the  testator.4 

2.  In  Favor  of  Creditors  —  a.  Between  Specialty  and  Simple  Contract 
CREDITORS — (i)  In  General.  —  Before  the  passing  of  statutes  abolishing  the 
priority  of  debts  by  specialty  over  debts  of  simple  contract,  and  rendering  the 
real  estate  of  a  decedent  subject  to  his  simple  contract  debts,5  the  doctrine  of 
marshaling  was  frequently  invoked  in  equity  to  protect  simple  contract  cred- 
itors from  the  inequitable  use  by  specialty  creditors  of  their  superior  legal 
rights.  Thus  where  a  decedent  left  real  and  personal  property,  and  debts 
both  by  specialty  and  simple  contract,  if  the  specialty  creditors,  who  could 
resort  to  both  realty  and  personalty,  and  thus  occupied  the  position  of  credit- 
ors having  two  funds  within  the  rule  of  marshaling,  satisfied  their  claims  out 
of  the  personalty,  to  which  alone  the  simple  contract  creditors  could  resort, 
thus  depriving  the  latter,  wholly  or  in  part,  of  their  only  fund,  a  court  of 
equity  would  subrogate  the  simple  contract  creditors  to  the  rights  of  the 
specialty  creditors  against  the  real  estate  in  so  far  as  the  specialty  creditors 
had  exhausted  the  personalty.6 

Ag  iist  Devise  under  Charge  of  Debts.  —  Although  at  common  law  lands  devised 

1.  S?e  the  title  Legacies  and  Devises,  vol.  3.  See  the  title  Marshaling  Assets,  ante, 
18.  p.  704.  P-  1355- 

2.  Creditors  Unaffected  by  Will  —  Interference  4.  Purpose  of  Marshaling.  —  Cornish  v.  Will- 
of  Equity  —  England  — See  Tombs  v.  Roch,  2  son,  6  Gill  (Md.)  299;  Com.  v.  Sheely,  13  S.  & 
Coll.  Ch.  Cas.  490.  R.  (Pa  )348;  Hope  r.  Wilkinson,  i4Lea(Tenn.) 

Kentucky.  —  Alexander  v.  Waller,   6  Bush  21,  52  Am.  Rep.  149;  Robards  v.  Wortbam,  2 

(Ky.)  330.  Dev.  Eq.  (17  N.  Car.)  173,  22  Am.  Dec.  738. 

Maryland.  —  Tessier  v.  Wyse,  3  Bland  (Md.)  See  also  Tessier  v.  Wyse.  3  Bland  (Md.)  43; 

43.    See  also  Magruder  v.  Carroll,  4  Md.  335.  Power  v.  Davis,  3  MacArthur  (D.  C.)  153. 

Massachusetts.  —  Hays  v.  Jackson,  6  Mass.  The  rule  of  marshaling  among  creditors, 

149;  Lee,  Appellant,  18  Pick.  (Mass  )  285.  devisees,  legatees,  and  heirs  does  not  subject 

North  Carolina.  —  Robards  v.   VVorlham,  2  any  fund  to  any  claim  for  which  it  is  not  other- 

Dev.  Eq.  (17  N.  Car.)  173,  22  Am.  Dec.  738.  wise  liable,  but  provides  that  the  election 

New  York. — See  Rice  v.  Harbeson,  63  N.  of  one  claimant  shall  not  determine  whether 

Y.  493.  or  not  another  shall  have  satisfaction.  Galton 

Tennessee.  —  O'Conner    v.    O'Conner,    88  v.  Hancock,  2  Atk.  424.  438. 

Tenn.  76.  For  a  Full  Discussion  of  This  Principle,  see  the 

In  an  action  on  a  bond  against  the  heir  it  title  Marsh ai  in<;  Assets,  ante,  p.  1355. 

is  no  answer  that  there  is  an  executor  who  5.  Statute  Abolishing  Priority  of  Specialties  over 

holds  assets  of  the  estate.    Quarles  v.  Capell,  Simple  Contract  Debts.  —  32  &  33  Vict.,  c.  46,  §  1. 

2  Dyer  204b.    See  also  Galton  v.  Hancock,  2  See  generally  the  title  Debts  of  Decedents, 

Atk.  426.  vol.  8,  pp.  1034.,  1097. 

In  Ne?u  York,  however,  it  is  considered  that  6.  Simple  Contract  Creditors  Subrogated  to  Rights 

the  statutes  establishing  the  order  of  liability  of  Specialty  Creditors  —  England.  —  Neave  v. 

of  assets,  control  the  creditors  in  the  exercise  Alderton,  1  Eq.  Cas.  Abr.  144,  par.  21,  Lloyd 

of  their  rights  to  the  various  funds.    Merse-  v.  Williams,  2  Atk.  108;  Galton  :■.  Hancock.  2 

reau  v.  Ryerss,  3  N.  Y.  261;  Stuart  v.  Kissam,  Atk.  424;  Vickers  v.  Oliver,  1  Y.  &  C.  Ch. 

11  Barb.  (N.  Y.)  282;  Skidmore  v.  Romaine,  2  Cas.  211,  6  Jur.  273;  Charles  v,  Andrews,  9 

Bradf.  (N.  Y.)  122.  Mod.  151;  Soames       Robinson,  1  Myl.  &  K. 
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could  not  be  reached  by  creditors  except  by  force  of  testamentary  provisions,1 
yet  where  the  testator  had  subjected  his  lands  to  a  general  charge  of  debts, 
simple  contract  creditors  were  enabled  to  follow  the  devised  estates  by  mar- 
shalling the  assets,  if  there  were  no  descended  lands  remaining.3 

In  Respect  to  Crown  Debts.  —  Marshaling  has  been  enforced,  too,  against  the 
crown,  in  favor  of  simple  contract  creditors.  Thus,  a  debt  due  the  crown 
would  be  satisfied  in  equity  out  of  the  real  estate  so  that  other  creditors  who 
could  not  resort  to  the  realty  might  obtain  payment  of  their  debts  from  the 
personal  estate.3 

Deficiency  Caused  by  Devastavit.  —  Where  the  personalty  had  been  originally 
sufficient  to  pay  both  the  debts  by  specialty  and  by  simple  contract,  but  after 
payment  of  the  former,  the  executor  committed  a  devastavit  whereby  the  per- 
sonalty became  insufficient,  the  simple  contract  creditors  were  substituted  to 
the  rights  of  the  specialty  creditors  against  the  realty.4 

Bill  for  Relief  of  All  the  Simple  Contract  Creditors.  —  The  bill  to  marshal  assets  was 
in  behalf  of  all  the  simple  contract  creditors.5 

Volunteers.  —  Marshaling  has  been  enforced  in  favor  of  specialty  creditors 
claiming  under  a  merely  voluntary  covenant  or  settlement.0  A  volunteer 
cannot,  however,  without  the  consent  of  the  heirs,  pay  debts  of  the  ancestor 
and  recover  from  the  heirs  the  amounts  so  paid,  merely  because  the  heirs 
have  inherited  the  land.  He  can  neither  sue  the  heirs  nor  charge  the  land; 
one  person  cannot  make  another  his  debtor  without  his  consent.7 

(2)  Limitations  of  Rule.  —  The  rule  of  marshaling  applied  only  where  the 
specialty  creditors  had  a  remedy  against  both  the  realty  and  personalty.8 

interest.  —  The  simple  contract  creditors  could  not  charge  the  realty  with 
interest  from  the  time  the  specialty  debts  had  been  paid;  since  they  were  not 
entitled  to  have  a  larger  fund  than  they  had  originally.9 


5oo;  Selby  v.  Selby,  4  Russ.  341;  Sagitary  v. 
Hyde,  1  Vern.  455;  Wilson  v.  Fielding,  2 
Vern.  763;  Aldrich  v.  Cooper,  8  Ves.  Jr.  382; 
Kinaston  v.  Clai  k,  2  Atk  204;  Wride  v.  Clarke, 
1  Dick.  382;  Cox  v.  Bateman,  2  Ves.  18. 

United  Stales.  —  Alston  v.  Munford,  I  Brock. 
(U.  S.)  266. 

Georgia.  —  M'Lellan  v.  Wallace,  Dudley 
(Ga.)  127. 

North  Carolina.  —  Hinton  v.  Whilehurst,  71 
N.  Car.  66. 

Pennsylvania.  —  Torr's  Estate,  2  Ravvle  (Pa.) 
250. 

If  it  appeared  ai  any  time  during  the  cause 
that  specialty  creditors  had  resorted  to  the  per- 
sonal estate,  the  assets  would  be  marshaled, 
although  the  bill  was  not  framed  with  that 
view.  Gibbs  v.  Ougier,  12  Ves.  Jr.  413.  See 
also  Buckley  v.  Buckley,  L.  R.  19  Ir.  544. 

1.  See  supra,  this  title,  Common-law  and 
Statutory  Liability  of  Heirs,  Devisees,  and  Lega- 
tees. , 

2.  Devised  Land  Reached  under  Charge  of  Debts. 
—  Kiduey  v.  Coussmaker,  12  Ves.  Jr.  136; 
Smith  v.  Wykoff,  11  Paige  (N.  Y.)  49.  See 
also  Rickard  v.  Barrett,  3  Kay  &  J.  289. 

Devise  Without  Charge  of  Debts.  —  In  Powell 
v  Robins,  7  Ves.  Jr.  209,  however,  the  testa- 
tor's only  real  estate  was  devised  to  his  minor 
son  without  charge  of  debts,  and  specialty 
creditors  exhausted  the  personalty.  It  was 
decreed  that  the  simple  contract  creditors 
should  stand  in  the  place  of  the  specialty 
creditors,  when  the  son  should  attain  his  ma- 
jority, and  should  thus  have  satisfaction  out 
of  the  realty  devised. 

3.  As  Against  the  Crown.  —  Sagitary  v.  Hyde, 


1  Vern.  455.  See  also  Hartly  v.  O'Flaherty, 
Beatty  61. 

And  notwithstanding  Hinde  Palmer's  Act 
(32  &  33  Vict.,  c.  46)  a  simple  contract  debt  due 
the  crown  is  payable  out  of  the  assets  avail- 
able to  principle  contract  creditors.  Ln  re  Ben- 
tlnck,  66  L.  J.  Ch.  359,  (1897)  1  Ch.  673,  76  L. 
T.  N.  S.  284,  45  W.  R.  397. 

4.  Effect  of  Devastavit.  —  Ellard  v.  Cooper,  1 
Ir.  Ch.  376,  disapproving  the  statement  of  Lord 
Clare,  in  Kearnan  v.  Fitzsimon,  3  Ridg.  P. 
C.  16,  to  the  effect  that  the  right  of  marshal- 
ing can  never  arise  upon  an  event  happening 
subject  to  the  death  of  the  party  whose  assets 
are  involved. 

5.  Scope  of  Eill. —  Connolly  v.  M'Dermot,  3 
J.  &  La  T.  260. 

6.  Marshaling  in  Favor  of  Volunteers.  —  Hales 
v.  Cox,  32  Beav.  118;  Reeve  v.  Reeve,  1  Vern. 
219,  2  Vent.  363. 

Thus,  volunteers  claiming  under  a  settle- 
ment, and  occupying  the  position  of  creditors, 
are  entitled  to  stand  in  the  place  of  mort- 
gagees who  have  exhausted  a  fund  of  really 
and  personalty  appropriated  for  the  payment 
of  debts,  and  thus  to  obtain  from  the  mort- 
gaged lands  devised;  although  being  volun- 
teers, they  could  not  compete  even  with  single 
contract  creditors  for  a  valuable  consideration. 
Lomas  v.  Wright.  2  Myl.  &  K.  769. 

7.  Bishop  v.  O'Conner.  69  111.  431. 

8.  Liability  of  Both  Funds  Necessary.  —  Twed- 
dell  v.  Tweddell,  2  Bro.  C.  C.  101;  Lacam  v. 
Merlins,  1  Ves.  312,  3  Aik.  1. 

9.  Interest  Not  Recoverable.  —  Leighton  v. 
Hayes,  2  Molloy  523;  Cradock  v.  Piper,  15 
Sim.  301. 
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Aa  to  Judgment  Creditor.  —  At  common  law,  assets  were  not  marshaled,  as 
against  a  judgment  creditor,1  and  a  simple  contract  creditor  could  not  be 
substituted  in  place  of  a  judgment  creditor  who  had  exhausted  the  personalty, 
since  the  judgment  creditor  did  not  have  an  election  between  the  two  funds.2 

Personalty  Exhausted  by  Taxes.  —  It  was  held  in  Virginia,  that  when  the  per- 
sonalty was  taken  to  pay  taxes  due  the  state,  the  simple  contract  creditors 
did  not  thereby  acquire  a  right  to  marshal.3 

(3)  Effect  of  Statutes.  —  The  statutes  enabling  simple  contract  creditors  of 
a  decedent  to  resort  to  the  real  estate,  and  rendering  copyhold  as  well  as  free- 
hold estates  assets  for  the  payment  of  simple  contract  debts,4  obviously  have 
rendered  the  subject  of  marshaling  between  general  creditors  of  compara- 
tively small  importance;5  but,  as  will  hereafter  appear,  these  statutes  have 
increased  the  importance  of  marshaling  in  favor  of  legatees,  since,  inasmuch 
as  the  obstacles  preventing  a  creditor's  resort  to  the  land  have  been  removed, 
and  in  consequence  the  creditor's  rights  in  the  realty  so  greatly  enlarged, 
there  exists  a  corresponding  increase  in  the  opportunities  of  legatees  to  be 
subrogated  to  the  rights  of  the  creditor  when  the  latter  has  exhausted  the 
personal  estate.6 

b.  Between  General  Creditors  and  Incumbrancer  —  (i)  Subrogation 
to  Lien  of  Mortgagee  —  (a)  In  General.  —  Since,  as  a  general  rule,  an  incumbrance 
on  the  land  will  not  be  discharged  out  of  the  personal  estate  to  the  prejudice  of 
creditors,7  the  general  principle  of  marshaling  applies  naturally  where  the  per- 
sonal estate  has  been  exhausted  in  the  payment  of  mortgages,  and  general  cred- 
itors are  thereby  left  with  no  other  fund  applicable  to  their  claims ;  the  rights  of 
creditors  under  the  rule  mentioned  being  protected  by  subrogation  to  the  rights 
of  the  mortgagees  in  respect  to  the  mortgaged  land,  whether  such  land  has 
been  devised  or  has  descended.8 

Mortgage  of  Copyhold.  —  Although,  at  common  law,  copyhold  estates  were  not 
liable  to  debts  either  by  simple  contract  or  specialty,  in  the  absence  of  specific 
lien  or  testamentary  charge,"  yet  by  marshaling,  a  simple  contract  creditor  was 
enabled  to  resort  to  them ;  as  where  a  mortgagee  of  copyholds  had  exhausted 
the  personalty.10 

(b)  Effect  of  statutes.  —  In  England,  however,  and  some  of  the  United 
States,  statutes  rendering  encumbered  lands  of  a  decedent  primarily  liable  in 

1.  No  Marshaling  Against  Judgment  Creditor  at  8.  Subrogation  to  Mortgage  Lien.  —  Aldrich  v. 
Common  Law.  — Sharpe  v.  Scarborough,  4  Ves.  Cooper,  8  Ves.  Jr.  382;  Lomas  v.  Wright,  2 
Jr.  538.  See,  however,  Wms.  Exrs.  (7th  Am.  Myl.  &  K.  769;  Wilson  v.  Fielding,  2  Vern. 
ed.),  §  1586,  note.  763;  Gwynne  v.  Edwards,  2  Russ.  289,  note; 

2.  Simple  Contract  Creditor  Not  Subrogated  to  Hales  v.  Cox,  32  Beav.  118;  Jefferson  v.  Ed- 
Judgment  Creditor's  Eights. — -Alston  v.  Mun-  rington,  53  Ark.  545;  Taylor's  Estate,  7  Pa. 
ford,  1  Brock.  (U.  S.)  266;  Rogers  v.  Denham,  Dist.  305;  Torr's  Estate,  2  Rawle  (Pa.)  250; 
2  Gratt.  (Va.)  200;  Pugh  v.  Russell,  27  Gratt.  Fish's  Estate,  16  Phila.  (Pa.)  373,  41  Leg.  Int. 
(Va.)  789.  (Pa.)  263;  Tubbs's  Estate,  161  Pa.  St.  252. 

As  to  the  Right  of  a  Bond  Creditor  to  Subroga-  A  mortgagee  may,  however,  resort  to  both 

tion  in  place  of  a  judgment  creditor,  see  Porey  the  personal  estate  and  the  land;  and  so  long 

v.  Marsh,  2  Vern.  182.  as  this  course  does  not  disappoint  the  other 

3.  Subrogation  to  Lien  of  Taxes  Refused. —  creditors  there  is  no  necessiiy  for  marshaling. 
Pugh  v.  Russell,  27  Gratt.  (Va.)  789.  Merkel's  Estate,  131  Pa.  St.  584. 

4.  Result  of  Statutes.  —  See  the  title  Debts  of  9.  Copyhold  Estates.  —  Prior  to  3  &  4  Wm. 
Decedents,  vol.  8,  pp.  1034,  1097.    See  also  IV.,  c.  104.  see  Wms.  Exrs.,       1558,  15S6. 
Post  v.  Mackall,  3  Bland  (Md.)  518.  10.  Aldrich  v.  Cooper.  8  Ves.  Jr.  382;  Tidd 

5.  Since  simple  contract  creditors  now  have  v.  Lister,  10  Hare  157;  Bugden  v.  Bignold,  2 
a  right  to  resort  to  the  realty,  the  doctrine  Y.  &  C  Ch.  Cas.  377;  Greenwood  v.  Taylor,  I 
of  marshaling  will  not  be  applied  merely  for  Russ.  &  M.  187;  Gwynne  v.  Edwards,  2  Russ. 
the  purpose  of  giving  them  a  larger  period  of  289,  note;  Titley  v.  Jenyns,  2  Y.  &  C.  Ch. 
limitation.    Fotdham  v.  Wallis,  17  Jur.  228.  Cas.  399,  note. 

6.  Seeinfra,  this  section,  In  Favor  of  Legatees.  The  rule  was  enforced  in  favor  of  a  specialty 

7.  Encumbered  Land  Not  Exonerated  at  Expense  creditor,  the  freeholds  having  been  exhausted, 
of  Creditors.  —  See  supra,  this  title,  Exoneration  to  subrogate  him  to  the  rights  of  a  mortgagee 
of  Encumbered  Lands  —  Circumstances  Affecting  against  copyholds  surrendered  as  additional 
General  Rule  —  Insufficiency  of  Personal  Estate  security.  Gwynne  v.  Edwards,  2  Russ.  2S9, 
to  Pay  Debts  and  Legacies.  note. 
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the  hands  of  the  heir  or  devisee  for  the  discharge  of  the  incumbrance,  have 
greatly  limited  the  application  of  this  rule.1 

(2)  Subrogation  to  Lien  of  Unpaid  Vendor  —  (a)  In  General.  — ■  The  rule  appli- 
cable in  cases  where  the  personal  estate  has  been  exhausted  by  mortgages*''  is 
equally  applicable  to  a  case  where  the  deficiency  has  been  caused  by  the 
discharge  of  a  vendor's  lien  for  unpaid  purchase  money;  consequently  mar- 
shaling has  been  enforced  in  favor  of  creditors  of  the  purchaser,  as  against  the 
lands  bound  by  the  lien  in  the  hands  of  his  heir  or  devisee.3 

(b)  Effect  of  Statutes.  —  Statutes  in  England,  however,  have  rendered  a 
decedent's  lands  that  are  encumbered  by  specific  lien  or  equitable  charge, 
primarily  liable  in  the  hands  of  the  heir  or  devisee,  to  discharge  the  incum- 
brance resting  thereon;  and  a  lien  for  unpaid  purchase  money  is  included  in 
the  language  of  the  acts.  Hence,  in  that  jurisdiction,  the  rule  of  marshaling 
as  stated  above  has  now  comparatively  small  room  for  application.4 

3.  In  Favor  of  Legatees  —  a.  Subrogation  to  Rights  of  Creditors 
Against  Lands  Descended  —  (1)  General  Rule.  —  When  the  personal  estate 
alone  applicable  to  the  payment  of  legacies  has  been  taken  to  pay  creditors  who 
have  a  right  to  resort  to  the  real  estate,  specific  and  pecuniary  legatees  who 
have  thus  been  deprived  of  their  gifts  may  invoke  the  doctrine  of  marshaling 
and  thus  obtain  satisfaction  of  their  legacies  pro  tanto  out  of  the  real  estate 
descended,5  such  land  being  liable  for  debts  in  the  established  order  of 
administration,  before  either  specific  or  pecuniary  legacies;6  and  a  specific 
legatee  who  pays  debts  for  which  the  real  estate  is  liable,  to  an  amount  greater 
than  the  personalty,  can  stand  in  the  place  of  the  creditors  whose  claims  he 
has  paid,  and  obtain  reimbursement  out  of  the  realty  descended  for  as  much 
as  the  personal  estate  is  insufficient  to  pay.7 

Annuitants.  —  The  general  principle  is  applicable  likewise  in  favor  of  annui- 
tants as  well  as  general  and  specific  legatees.8 


1.  Effect  of  Legislation.  —  See  supra,  this  tille, 
Exoneration  of  Encumbered  Lands —  Statutory 
Provisions. 

2.  See  supra,  this  section,  Subrogation  to  Lien 
of  Mortgagee. 

3.  Marshaling  Vendor's  Lien.  —  Sutherland  v. 
Harrison,  86  111.  363;  Selby  v.  Selby,  4  Russ. 
336;  Alston  v.  Munford,  1  Brock.  (U.  S.)  266; 
Lilford  v.  Keck,  35  Beav.  77. 

4.  English  Statutes.  —  See  supra,  this  title, 
Exoneration  of  Encumbered  Lands — Statutory 
Provisions . 

5.  Eule  of  Marshaling  Applied  in  Favor  of  Lega- 
tees—  England.  —  Culpepper  v.  Aston,  2  Ch. 
Cas.  117;  Bowaman  v.  Reeve,  Prec.  Ch.  578; 
Tipping  v.  Tipping,  r  P.  Wms.  730;  Lutkins 
v.  Leigh,  Cas.  t.  Talb.  53;  Hanby  v.  Roberts, 
Ambl.  128;  Binns  v.  Nichols,  L.  R.  2  Eq.  256; 
Burton  v.  Pierpoint,  2  P.  Wms.  81;  Chaplin 
v.  Chaplin,  3  P.  Wms.  367;  Aldrich  v.  Cooper, 
8  Ves.  Jr.  382;  Clifton  v.  Burt,  1  P.  Wms.  679, 
and  note,  Prec.  Ch.  540.  Compare  Douglas  v. 
Cooksey,  Ir.  R.  2  Eq.  311.  See  also  Lucy  v. 
Gardner,  Bunb.  137;  Heme  v.  Meyrick,  1  P. 
Wms.  201. 

United  States.  —  See  Potter  v.  Gardner,  12 
Wheat.  (U.  S.)  498. 

District  of  Columbia.  —  Power  v.  Davis,  3 
MacArthur  (D.  C.)  153. 

Georgia.  —  M'Lellan  v.  Wallace,  Dudley 
(Ga.)  127. 

Kentucky.  —  Trumbo  v.  Sorrency,  3  T.  B. 
Mon.  (Ky.)  284,  16  Am.  Dec.  105,  note. 

Maryland .  — ■  Durham  v.  Rhodes,  23  Md.  233; 
Puyan  v.  Hollins,  n  Md.  41;  Brooks  v.  Dent, 
t  MJ.  Ch.  523.  See  also  Chase  v.  Lockerman, 
II  Gill  &  J.  (Md.)  185,  35  Am.  Dec.  277. 


Mississippi.  —  Evans  v.  Fisher,  40  Miss. 
643- 

New  Jersey. — Stires  v.  Stires,  5  N.  J.  Eq. 
224,  43  Am.  Dec.  626. 

New  York.  ■ —  Mollan  v.  Griffith,  3  Paige  (N. 
Y.)  404. 

North  Carolina.  ■ — ■  Robards  v.  Wortham,  2 
Dev.  Eq.  (17  N.  Car.)  173,  22  Am.  Dec.  738. 

South  Carolina.  —  Pell  v.  Ball,  Spears  Eq.  (S. 
Car.)  48;  Brown  v.  James,  3  Strobh.  Eq.  (S. 
Car.)  24. 

Tennessee.  —  Hope  z.  Wilkinson,  14  Lea 
(Tenn.)  21,  52  Am.  Rep.  149;  Alexander  v. 
Miller,  7  Heisk.  (Tenn.)  75;  Douglass  v.  Baber, 
15  Lea  (Tenn.)  651. 

As  to  marshaling  between  specially  and 
simple  contract  creditors  and  legatees,  see 
Fenhoulhet  v.  Passavant,  1  Dick.  253;  Pater- 
son  v.  Scott,  1  De  G.  M.  &  G.  531. 

6.  See  supra,  this  title,  Order  of  Liability  of 
Assets  —  Lands  Descended. 

New  York  Statutes.  —  In  Skidmore  v.  Ro- 
maine,  2  Bradf.  (N.  Y.)  132,  the  question  of 
the  effect  of  the  statutes  r;gulating  the  lia- 
bilities of  the  several  funds  was  left  unsettled; 
the  court  expressing  an  opinion,  however,  that 
the  rule  of  marshaling  assets  in  favor  of  lega- 
tees had  been  abrogated  by  the  statutes,  but 
stating  that  the  point  had  apparently  not  be- 
come the  subject  of  judicial  decision. 

7.  Reimbursement  of  Specific  Legatee. — Trumbo 
v.  Sorrency,  3  T.  B.  Mon.  (Ky.)  284,  16  Am. 
Dec.  105,  note. 

8.  Annuitants.  —  Paterson  v.  Scott,  1  De  G. 
M.  &  G.  531;  Potcher  v.  Wilson,  14  W.  R. 
ion. 

Thus  where  lands  burdened  with  the  charge 
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Demonstrative  Legatees.  —  Likewise  demonstrative  legatees,  when  the  fund  out 
of  which  their  legacies  are  payable  proves  deficient,  may  marshal  the  assets  by 
throwing  creditors  on  the  descended  estates.1 

When  the  Right  Accrues,  —  The  right  of  legatees  to  marshal  as  against  lands 
descended  accrues  when  the  legacies  are  taken  to  pay  liabilities  of  the  estate.1 

(2)  Effect  of  Statutory  Liability  of  Land  for  Debts.  — ■  Since  the  passing  of 
statutes  whereby  real  estate  is  made  subject  to  the  payment  of  simple  contract 
debts,  it  is  clear  on  both  principle  and  authority  that  if  a  simple  contract 
creditor  exhausts  the  personal  estate,  the  legates  will  be  allowed  to  stand  in 
his  place  against  the  land  descended.3 

b.  Subrogation  to  Rights  of  Creditors  Against  Lands  Devised 
—  (1)  General  Rule.  —  Where,  however,  the  realty  does  not  descend,  but  is 
specifically  devised  unencumbered  and  without  being  subjected  to  a  charge 
of  debts  or  legacies,  the  assets  will  not  be  marshaled  in  favor  of  specific  or 
general  legatees;  since  a  devise  of  land  is  as  much  specific  as  a  specific 
legacy,  and  the  apparent  intention  of  the  testator  being  that  the  devisee 
should  have  the  land  as  well  as  that  the  legatee  should  be  paid,  and  moreover 
for  the  reason  that,  in  case  of  pecuniary  legacies,  property  so  bequeathed  is 
applicable  to  debts  before  lands  devised.4  A  specific  legacy,  however,  is  on  a 
plane  of  equal  liability  with  a  specific  devise,  and  the  legatee  of  property  speci- 
fically bequeathed  is  therefore  entitled  to  contribution  as  against  the  devisee.5 

As  Against  Residuary  Devisees.  —  In  England,  and  probably  in  those  states 
where  a  residuary  devise  is  held  to  be  specific,"  a  general  pecuniary  legatee,  in 
the  absence  of  a  testamentary  charge,  cannot  marshal  the  assets  so  as  to 
throw  debts  upon  a  residuary  devisee  of  realty;  7  and  as  against  such  devisee 
a  specific  legatee  is  entitled  only  to  ratable  contribution.8 

(2)  Effect  of  Devise  to  Heir.  — >  Where  the  devise  is  to  the  testator's  heir  at 
law,  if  a  different  estate  is  given  from  that  which  he  would  take  by  descent, 


of  an  annuity  are  sold  for  the  payment  of 
debts  the  annuitant  is  entitled  to  relief  out  of 
the  o'.her  land.  Kennoule  v.  Bedford,  Ch. 
Cas.  (pt.  i.)  2.95, 

1.  Marshaling  in  Favor  of  Demonstrative  Lega- 
tee. —  Sellon  v.  Watts,  9  W.  R.  847.  See  also 
Hoover  v.  Hoover,  5  Pa.  St.  351;  In  re  Bark- 
lay,  10  Pa.  St.  387. 

2.  Douglass  v.  Baber,  15  Lea  (Tenn.)  651. 

3.  Under  Statutes  Subjecting  Realty  to  Simple 
Contract  Debts.  —  Paterson  v.  Scott,  1  De  G. 
M.  &  G.  531;  Lightfoot  v.  Lightfoot,  27  Ala. 
351;  Mollan  v.  Griffith,  3  Paige  (N.  V.)  40a; 
Hope  v.  Wilkinson,  14  Lea  (Tenn.)  21,  52  Am. 
Rep.  149;  Alexander  v.  Miller,  7  Heisk. 
(Tenn.)  77.  See  also  Hoover  v.  Hoover,  5  Pa. 
St.  351;  Rickatd  v.  Barrett,  3  Kay  &  J.  289. 
Compare  Skidmore  v.  Romaine,  2  Bradf.  (N. 
Y.)  122. 

4.  Assets  Not  Marshaled  Against  Devisee  — 

England. — Clifton  v.  Burt,  I  P.  Wms.  679, 
and  note;  Paterson  v.  Scott,  1  De  G.  M.  &  G. 
531;  Haslewood  v.  Pope,  3  P.  Wms.  323;  Scott 
v.  Scott,  Ambl.  383;  Keeling  r<.  Brown,  5  Ves. 
Jr.  359;  Aldrich  v.  Cooper,  8  Ves,  Jr.  396; 
Forrester  v.  Leigh,  Ambl.  171;  Hanby  v. 
Roberts,  Ambl.  127;  Hamly  v.  Fisher,  1  Dick. 
104,  2  Coll.  Ch.  Cas.  5  r2,  note.  See  also  Heme 
v.  Meyrick,  1  P.  Wms.  201;  Mirehouse  v. 
Scaife,  2  Myl.  &  C.  699.  See  also  Wythe  v. 
Henniker,  2  Myl.  &  K.  635. 

Canada.  —  Totten  v.  Totten,  11  Can.  L.  T. 
158. 

District  of  Columbia.  —  Power  v.  Davis,  3 
MacArthur  (D.  C.)  153. 


California.  —  Matter  of  Woodworth,  31  Cal. 
595- 

Maryland.  —  Chase  v.  Lockerman,  11  Gill  & 
J.  (Md.)  rSs,  35  Am.  Dec.  277. 

Massachusetts.  —  Humes  v.  Wood,  8  Pick. 
(Mass.)  478. 

Neiv  York,  —  Livingsion  v.  Livingston,  3 
Johns.  Ch.  (N.  Y.)  15S,  See  also  Skidmore  v. 
Romaine,  2  Bradf.  (N.  Y.)  122. 

North  Carolina.  —  Miller  v.  Harwell,  3 
Murph.  (7  N.  Car.)  194. 

Pennsylvania.  —  In  re  Barklay,  10  Pa.  St. 
387;  Hoover  v.  Hoover,  5  Pa.  Si.  351. 

Virginia.  —  Elliott  v.  Carter,  9  Gratt.  (Va.) 
54i. 

5.  Contribution  Between  Specific  Legatees  and 
Devisees.  —  See  supra,  this  title,  Order  of  lia- 
bility of  Assets — Specific  Legacies  and  Devises 
A'ot  Charged  with  Debts  —  Contribution  Between 
Specific  Legatees  and  Devisees. 

6.  See  the  title  Legacies  and  Devises,  vol. 
18,  p.  720. 

7.  Marshaling  Against  Residuary  Devisees.  — 

Mirehouse  v.  Scaife,  2  Myl.  &  C.  695,  fellcio- 
iug  Keeling  v.  Brown,  5  Ves.  Jr.  359;  Forrester 
v.  Leigh,  Ambl.  171 ;  Scott  v.  Scott,  Ambl.  383, 
and  distinguishing  Hanby  v.  Roberts,  Ambl. 
127,  and  Spong  v.  Spong,  1  Y.  &  J.  300;  Power 
V.  Davis,  3  MacArthur  (D.  C.)  153.  See  also 
Dugdale  v.  Dugdale,  L.  R.  14  Eq.  234;  Tom- 
kins  v.  Colthurst,  1  Ch.  D.  626;  Farquharson 
v.  Flover,  3  Ch.  D.  109;  Collins  v.  Lewis,  L. 
R.  8  Eq.  70S. 

8.  Sf>e  supra,  this  title,  Order  of  Liability 
of  Assets  —  Specific  Legacies  and  Devises  Not 
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Applied. 


the  heir  is  considered  to  take  by  purchase;  1  consequently  the  foregoing  rule 
is  applicable,  and  legatees  cannot  be  subrogated  to  the  rights  of  creditors 
against  the  land  so  devised.3 

In  England,  by  statute  (3  &  4  Wm.  IV.,  c.  106,  §  3),  an  heir  to  whom  lands 
are  devised  by  his  ancestor,  now  takes  as  devisee  for  all  purposes;  so  pecuniary 
legatees  cannot  marshal  as  against  him.3 

(3)  Effect  of  Charge  of  Debts  —  (a)  in  General.  —  Where  the  land  is  charged 
with  the  payment  of  debts,  the  general  principle  of  marshaling  becomes  appli- 
cable;  so  if  the  personal  estate  has  been  exhausted  by  creditors  whose  debts 
have  been  charged  upon  the  realty,  the  legatees  may  be  subrogated  to  the 
rights  of  creditors  in  respect  to  the  charge  and  may  resort  to  such  realty  pro 
tanto,  whether  the  land  is  devised  or  descended.4 

Eule  Not  Affected  by  Statute  3  and  4  Wm.  IV.,  c.  104.  —  The  rule  of  marshaling  in 
favor  of  pecuniary  legatees  against  devisees  of  realty  charged  with  a  testator's 
debts,  or  subject  thereto,  has  not  been  affected  by  statute  3  &  4  Wm.  IV., 
c.  104,  which  renders  lands  subject  to  simple  contract  debts.5 

Specific  and  Pecuniary  Legatees.  —  The  benefits  of  the  principle  are  afforded 
equally  to  specific  and  pecuniary  legatees.0 

No  Distinction  Between  Trust  for  Debts  and  General  Charge.  —  The  doctrine  is  applied 
alike  to  cases  where  the  land  is  devised  in  trust  to  pay  debts  7  and  where  it  is 
merely  charged  in  aid  of  the  personalty.® 

(b)  Qualifications  of  Eule.  —  But  where  by  will  the  personalty  is  made  the  fund 
for  the  payment  of  both  debts  and  legacies,  it  must  first  be  exhausted  before 
the  legatees  can  resort  to  the  land  ;9  and  though  the  debts  are  charged  on  all 
the  estate,  real  and  personal,  in  exoneration  of  specific  legacies,  the  legatees 
cannot  have  recourse  to  the  land  unless  upon  deficiency  of  personal  assets 
their  legacies  have  been  taken  to  pay  debts. 10 

(4)  Effect  of  Charge  of  Legacies.  — Where  legacies  are  charged  on  the  land, 11 

Charged    with    Debts — Contribution    Between  Maryland.  —  Chase  v.  Lockerman,  1 1  Gill  & 

Specific  Legatees  and  Devisees.  J.  (Md.)  185,  35  Am.  Dec.  277. 

1.  Devise  to  Heir.  —  See  the  title  Legacies  North  Carolina.  —  Robards  v.  Wortham,  2 
and    Devises,  vol.  18,    p.    740,   and    supra.  Dev.  Eq.  (17  N.  Car.)  173,  22  Am.  Dec.  738. 
this  title,  Order  of  Liability  of  Assets — ■  Specific  Pennsylvania.  —  Hoover  v.  Hoover,  5  Pa.  St. 
Legacies  and  Devises  Not  Charged  with  Debts —  351;  In  re  Barklay,  10  Pa.  St.  387. 

Effect  of  Devise  to  Heir.  Virginia.  —  Elliott  v.  Carter,  9  Gratt.  (Va.) 

2.  Scott  v.  Scott,  Ambl.  383;  Heme  v.  Mey-  54J. 

rick,  1  P.  Wins.  201,  2  Salk.  416;  Power  v.  Land  Charged  with  Debts  Also  Charged  in  Part 

Davis,  3  MacAtthur  (D.  C.)  153;  Robards  v.  with  Legacies.  —  Where  certain  lands  devised 

Wortham,   2  Dev.  Eq.  (17  N.  Car.)  173,  22  are  charged  with  the  payment  of  debts,  and 

Am.  Dec.  738;  In  re  Barklay,  10  Pa.  St.  387  etseq.  part  of  the  same  lands  are  also  charged  with 

3.  Under  English  Statute  Heir  Takes  as  Devisee.  legacies,  if  the  debts  are  paid  from  the  latter 
—  Strickland  v.  Strickland,  10  Sim.  374.  fund  instead  of  the  former,  the  legatees  may 

4.  Marshaling  Against  Devisee  Under  Charge  of  require  the  former  to  be  sold  to  pay  their  leg- 
Debts — -England.  —  Paterson  v.  Scott,  1  De  G.  acies.  Kennoule  v.  Bedford,  Ch.  Cas.  (pt.  i.)  295. 
M.  &  G.  531 :  Bligh  v.  Darnley,  2  P.  Wms.  620;  5.  Under  English  Statute. — Rickard  v.  Barrett, 
Masters  v.  Masters,  1  P.  Wms.  422;  Kennoule  3  Kay  &  J.  289;  Paterson  v.  Scott,  I  De  G.  M. 
v.  Bedford,  Ch.  Cas.  (pt.  i.)  295;  Aldrich  v.  &  G.  531. 

Cooper,  8  Ves.  Jr.  396;  Bonner  v.  Bonner,  13  6.  No  Distinction  Between  Specific  and  Pecuniary 

Ves.  Jr.  379;  Hanby  v.  Roberts,  Ambl.  127  (sub  Legatees  as  to  Marshaling.  —  Forrester  v.  Leigh, 

nom.    Hanby  v.  Fisher,  2  Coll.  Ch.  Cas.  512,  Ambl.  171;  Wythe  v.  Henniker,  2  Myl.  &  K. 

note);  Austen  v.  Halsey,  6  Ves.  Jr.  475;  In  re  635;  Elliott  v.  Carter,  9  Gratt.  (Va.)  541. 

Salt,  (1895)  2  Ch.  203;  In  re  Stokes,  67  L.  T.  N.  7.  Devise  in  Trust  to  Pay  Debts.  —  Paterson  v. 

S.  223;  Kidney  v.  Coussmaker,  12  Ves.  Jr.  136;  Scott,  1  De  G.  M.  &  G.  535,  Potter  v.  Gardner, 

Norman  v.  Morrell,  4  Ves.  Jr.  769;  Foster  v.  12  Wheat.  (U.  S.)  498. 

Cook,  3  Bro.  C.  C.  347;  Bradford  v.  Foley,  3  8.  Charge  in  Aid  of  Personalty.  —  Surtees  v, 

Kro.  C.  C.  352,  note;  Webster  v.  Alsop,  3  Bro.  Parkin,  ig  Beav.  408.    See  also  the  cases  cited 

C.  C.  352,  note;   Haslewood  v.  Pope,  3  P.  in  the  foregoing  note  to  this  section. 

Wms.  323;  Legh  z:  Legh,  15  Sim.  135;  Rickard  9.  Eule  Qualified.  —  Gridley  v.  Gridley,  33 

v.  Barrett,  3  Kay  &  J.  289;  Surtees  v.  Parkin,  Barb.  (N.  Y.)  250.    See  also  Newport  v.  Neiv- 

19  Beav.  406.  port,  5  Wash.  114. 

United  States.  —  Allen  s.  Allen,  3  Wall.  Jr.  10.  PulHam  v.  Pulliam,  10  Fed.  Rep.  53. 

(C.  C.)  289;  Potter  z/.  Gardner,  12  Wheat.  (U.  11.  See  supra,  this  title,  Charges  of  Debts  a::d 

S.)  498.  Legacies  —  Charge  of  Legacies. 
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there  is  apparently  small  room  for  the  application  of  marshaling,  unless  the 
legacies  are  made  payable  out  of  the  land  alone;  since,  so  far  as  the  funds  are 
concerned,  the  legatees  are  in  as  favorable  a  position  as  are  the  creditors,  both 
having  the  privilege  of  resorting  alike  to  the  real  estate  and  the  personalty. 

But  Where  Some  Legacies  Are  Charged  on  the  Land  and  Others  Are  Not,  the  rule  of  mar- 
shaling naturally  applies,  because  in  such  case,  since  the  legacies  not  charged 
are  payable  out  of  the  personal  estate  alone,  the  legatees  who  can  resort  to 
the  realty  must  satisfy  their  legacies  therefrom,  and  if  they  resort  to  the  per- 
sonalty, the  other  legatees  can  stand  in  their  places  against  the  land.1  A  like 
result  is  reached  where  only  one  of  the  legacies  is  charged  upon  the  land;  and 
the  rule  has  been  held  to  be  the  same  against  lands  specifically  devised  and 
those  passing  under  a  general  residuary  devise  where  both  are  charged.2 

c  Subrogation  to  Lien  of  Mortgagee  —  (i)  General  Rule.  —  Since 
lands  descended  or  devised  subject  to  a  specific  incumbrance  will  not  be  exon- 
erated out  of  the  personal  estate  so  as  to  defeat  a  specific  or  pecuniary  legacy,3 
the  general  principle  applies  where  the  realty  has  been  mortgaged  or  sub- 
jected to  other  specific  hens  by  the  decedent,  and  the  personalty  has  been 
taken  to  pay  the  debt  thus  secured;  the  legatees  being  subrogated  to  the 
rights  of  the  mortgagee  against  such  lands,  whether  descended  or  devised.* 
In  such  a  case  "  equity  will  take  away  one  man's  unreasonable  gain  in  order 
to  make  up  another's  loss."  5 

Mortgaged  Leasehold  Estates  specifically  bequeathed  fall  within  this  principle, 
and  as  against  them  pecuniary  legatees  can  stand  in  the  place  of  the 
mortgagees.6 

(2)  Effect  of  Statutes.  —  Since  the  enactment  of  the  statutes  whereby  lands 
descended  or  devised  subject  to  mortgage  are  rendered  primarily  liable  to  dis- 
charge the  incumbrance,  the  question  of  subrogation  of  legatees  to  the  rights 
of  the  mortgagees  is  obviously  of  less  importance  than  it  was  at  common  law.7 

d.  Subrogation  to  Vendor's  Lien  —  (1)  General  Rule.  —  Though  at 
one  time  there  was  some  uncertainty  whether  a  vendor's  lien  for  unpaid  pur- 
chase money  could  be  taken  advantage  of  by  third  persons,8  the  rule  was  sub- 

1.  Legacies  Charged  and  Legacies  Not  Charged  4.  Subrogation  to  Lien  of  Mortgage  —  England. 
on  Land  —  England.  —  Bligh  v.  Darnley,  2  P.  — Lutkins  v.  Leigh,  Cas.  t.  Talb.  53;  Paterson 
VVms.  620;  Masters  v.  Masters,  1  P.  VVms.  422;  v.  Scott,  1  De  G.  M.  &  G.  531;  Forrestei  v. 
Hanby  v.  Roberts,  Ambl.  127;  Hanly  v.  Leigh,  Ambl.  171;  Johnson  v.  Child,  4  Hare 
Fisher,  I  Dick.  104,  2  Coll.  Ch.  Cas.  512,  note;  87;  Porcher  v.  Wilson,  14  W.  R.  1011;  Norris 
Bonner  v.  Bonner,  13  Ves.  Jr.  379;  Norman  v.  v.  Norris,  2  Dick.  542;  Wythe  v.  Henniker,  2 
Morrell,  4  Ves.  Jr.  769.  Myl.  &  K.  635;  Middleton  v.  Middleton,  15 

New  Hampshire.  —  Perry  v.  Hale,  44  N.  H.  Beav.  450.    See  also  Clifton  v.  Burt,  1  P. 

363.  Wms.  679. 

New    York. —  Lockwood  v.  Stockholm,  ir  Georgia.  —  M'Lellan    v.    Wallace,  Dudley 

Paige  (N.  Y.)  87.  (Ga.)  127. 

Pennsylvania.  —  In  re  Barklay,  10  Pa.  St.  New  York.  —  Mollan  v.  Griffith,  3  Paige  (N. 

387;  Cryder's  Appeal,  ir  Pa.  St.  72.  Y.)402. 

Virginia.  —  See  Elliott  v.  Carter,  9  Gratt.  North  Carolina.  —  Robards  v.  Wortham,  2 

(Va.)  541.  Dei'.    Eq.    (17    N.  Car.)   173,  22   Am.  Dec. 

2.  Charge  of  One  Legacy  Only.  —  Scales  v.  Col-  738. 

lins,  9  Hare  656;  Hanby  v.  Roberts.  Ambl.  127.  Pennsylvania.  —  See  Hoover  v.  Hoover,  5  Pa. 

Where  an  Annuity  Is  Charged  on  Both  Realty  St.  351. 

and  Personalty,  and  there  are  general  legacies  5.  Anonymous,  Ch.  Cas.  (pt.  ii.)  4. 

not  charged  on  any  particular  fund,  the  per-  6.  Mortgage  of  Leasehold.  —  Johnson  v.  Child, 

sonal  property  is  first  liable  for  both  the  an-  4  Hare  87.    See  also  Paterson  *.  Scott.  1  De  G. 

nuity  and  the  legacies,  and  if  not  sufficient,  M.  &  G  531;  Clifton  v.  Burt,  1  P.  Wms.  678. 

and  the  annuity  is  paid  out  of  the  realty  de-  7.  Effectof  Legislation.  —  Seesupra,  this  title, 

scended,    the    legatees    will    be   subrogated  Exoneration  of  Encumbered  Lands —  Statutory 

against  the  land  in  the  hands  of  ihe  heirs.  Provisions. 

Allen  v.  Allen,  3  Wall.  Jr.  (C.  C.)  289.  8.  Former  View.  —  In  Mackreth  v.  Symmons, 

Specific  and    Residuary  Devises.  —  Spong   v.  15  Ves.  Jr.  329,  1  White  &  T.  Lead.  Cas.  387, 

Spong,  1  Y.  &  J.  300     Compare  Mirehouse  v.  Lord  Eldon  expressed  doubt  whether  the  lien 

Scaife,  2  Myl.  &  C.  695.  was  available  to  third  persons,  and  in  Pollex- 

3.  See  supra,  this  title.  Exoneration  of  En-  fen  v.  Moore,  3  Atk.  272,  Lord  Hardwick  said 
cumbered  Lands  —  Insufficiency  of  Personal  that  il  was  confined  10  vendor  and  vendee. 
Estate  to  Pay  Debts  and  Legacies.  while  in  Coppin  v.  Coppin,  Sel.  Cas.  Ch.  28,  2 
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sequently  settled  that  this  lien  could  become  the  subject  of  the  doctrine  of 
marshaling,  and  thus  be  available  to  persons  other  than  the  immediate  parties 
thereto.1  Accordingly  where  a  purchaser  dies  before  the  purchase  money  is 
paid,  since  the  vendor  occupies  the  position  of  a  creditor  having  two  funds  to 
which  he  may  resort,  viz.,  the  decedent's  general  personal  estate  and  the  land 
bound  by  the  lien,  marshaling  will  be  enforced  in  favor  of  pecuniary  legatees, 
whose  only  fund  is  the  personal  estate,  as  against  the  devisee  of  the  purchased 
estate,3  or  as  against  the  heir  to  whom  such  estate  has  descended,3  in  so 
far  as  the  personal  estate  has  proved  insufficient. 

(2)  Effect  of  Statutes.  —  In  England  the  rule  of  marshaling  as  stated  above, 
in  respect  to  vendor's  liens,  is  now  of  comparatively  small  importance;  stat- 
utes having  been  passed  whereby  land  subject  to  such  incumbrance  is  pti- 
marily  chargeable  therewith,  in  the  hands  of  the  purchaser's  heirs  or  devisees.4 

e.  LIMITATIONS  OF  RULE— (i)  Rule  Not  Applied  in  Favor  of  Residuary 
Legatees.  —  Real  assets,  though  subject  to  a  mortgage  or  other  specific  lien, 
will  not  be  marshaled  in  aid  of  a  residuary  legatee;  5  the  very  terms  of  such 
a  bequest  indicating  that  the  legatee  is  to  take  only  what  remains  after  pay- 
ing debts  and  legacies.6 

(2)  Rule  Not  Applied  in  Favor  of  Aliens.  —  Under  the  rule  that  alien 
devisees  cannot  hold  land  as  against  the  crown,  assets  will  not  be  marshaled 
in  their  favor.    The  rule  prevailing  as  to  charitable  legacies  is  applicable.7 

(3)  Rule  Not  Applied  to  Land  in  Foreign  Jurisdiction.  —  Under  the  rule  that 
land  in  a  foreign  country  is  subject  only  to  the  lex  loci  rei  sites,  and  is  liable 
only  to  such  debts  as  would  be  thrown  upon  it  by  that  law,8  it  has  been 
held  that -the  doctrine  of  marshaling  in  favor  of  legatees  against  heirs  does  not 
apply  to  lands  situated  in  another  country.9 

4.  In  Favor  of  Heirs  and  Devisees  —  a.  Subrogation  to  Rights  of 
Creditor  Against  Personal  Estate.  —  The  personal  estate  of  a  decedent 
being  the  primary  fund  for  the  payment  of  all  debts,  though  the  creditors 
may  have  the  right  to  resort  to  the  land  as  well,10  if  creditors  first  proceed 

P.  Wms.  291,  it  was  held  that  the  rule  of  Trimmer  v.  Bayne,  9  Ves.  Jr.  209;  Wythe  v. 

marshaling  was  not  applicable  to  the  lien  of  Henniker,  2  Myl.  &  K.  635. 

an  unpaid  vendor.    See  the  title  Vendor's  4.  Legislation  in  England.  —  See  supra,  this 

Liens.  title,  Exoneration  of  Encumbered  Lands —  Slat- 

1.  Leading  Case.  —  Sproule  v.  Prior,  8  Sim.  utory  Provisions,  and  supra,  this  subdivision, 
189,  6  L.  J.  Ch.  1,  overruling  Coppin  v.  Coppin,  paragraph  Effect  of  Statutes,  note. 

Sel.  Cas.  Ch.  28,  the  dicta  in  Mackreth  v.  Sym-  5.  No  Marshaling  in  Favor  of  Residuary  Leg- 
mons,  15  Ves.  Jr.  329,  and  Pollexfen  v.  Moore,  atee.  —  Rider  v.  Wager,  2  P.  Wms.  328;  Chase 
3  Atk.  272,  and  deciding  that  where  the  pur-  v.  Lockerman,  11  Gill  &  J.  (Md.)  185,  35  Am. 
chaser  of  an  estate  died,  leaving  purchase  Dec.  277;  Ruston  v.  Ruston,  2  Yeates  (Pa.) 
money  unpaid,  the  estate  descending  to  the  54;  Walker's  Estate,  3  Rawle  (Pa.)  229;  Robin- 
heir,  the  vendor's  lien  would  be  marshaled  son  v.  Gee,  1  Ves.  251.  See  also  Hamilton  v. 
for  the  benefit  of  a  pecuniary  legatee.  Worloy,  4Bro.  C.  C.  204. 

2.  Marshaling  Vendor's  Lien  Against  Devisee.  6.  Howe  v.  Dartmouth,  7  Ves.  Jr.  137;  An- 
—  Sproule  v.  Prior,  8  Sim.  189;  Birds  v.  Askey,  caster  v.  Mayer,  I  Bro.  C.  C.  454;  Keeling  v. 
24  Beav.  618;  Lilford  v.  Keck,  35  Beav.  77,  35  Brown,  5  Ves.  Jr.  359;  Chase  v.  Lockerman, 
L.  J.  Ch.  302,  L.  R.  1  Eq.  347;  Austen  v.  Hal-  11  Gill  &  J.  (Md.)  185,  35  Am.  Dec.  277;  Mor- 
sey,  6  Ves.  Jr.  475;  Sutherland  v.  Harrison,  86  ris  v.  Mowatt,  2  Paige  (N.  Y.)  586,  22  Am.  Dec. 
III.368.  See  also  Schnebly  v.  Rag.in,  7  Gill  &  661;  Ruston  v.  Ruston,  2  Yeates  (Pa.)  54; 
J.  (Md.)  120,  28  Am.  Dec.  195.  note;  Durham  Walker's  Estate,  3  Rawle  (Pa.)  229.  See 
v.  Rhodes,  23  Md.  244.  further  the  titles  Legacies  and  Devises,  vol. 

Earlier  Decisions  Contra.  —  Wythe  v.  Henni-  18,  p.  723;  Abatement  of  Legacies,  vol.  r, 

ker,  2  Myl.  &  K.  635 ;  Ellis  v.  Temple,  4  Coldw.  p.  42. 

(Tenn.)  315,  94  Am.  Dec.  200.  7.  See  the  title  Aliens,  vol.  2,  p.  70  et  sea. 

Eatable    Contribution.  —  Where    the  unpaid  Aliens  Cannot  Marshal. —  Fourdrir.  v.  Gowdey, 

vendor  would    have  exhausted  the  personal  3  Myl.  &K.3S3;  McLellan  v.  Wallace,  Dudley 

estate  in  satisfying  his  lien,  a  ratable  contri-  (Ga.)  127.    See  infra,  this  section,  In  Favor  of 

bution  was  decreed  as  between  the  devisee  of  Charities. 

the  purchased  estate  and  the  annuitants  and  8.  Conflict  of  Law  —  See  the  title  Private 

legatees  claiming  under  ihe  purchaser's  will.  International  Law. 

Headley  v.  Readhead,  Coop.  t.  Eld.  50.  9.  Harrison  v.  Harrison,  L.  R.  8  Ch.  342. 

3.  Marshaling  Vendor's  Lien  as  Against  Heir. —  10.  See  supra,  this  title.  Order  of  Liability 
Sproule  v.  Prior,  8  Sim.  189,  6  L.J.  Ch.  1;  of  Assets  —  Personal  Estate. 
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against  the  realty  descended  or  devised,  the  heir  or  devisee  shall  be  allowed 
to  stand  in  their  place  against  the  personalty;'  provided  that  this  will  not 
prejudice  any  of  the  creditors  or  any  party  having  a  more  favored  claim.2 

Judgment  Creditors  of  an  Heir  or  Devisee  have  the  right  to  ask  that  the  personalty 
be  first  applied  to  the  testator's  debts,  or,  if  the  realty  has  been  applied  for 
that  purpose  in  the  first  instance,  that  they  be  substituted  in  the  place  of  the 
testator's  creditors  as  against  the  personalty;  or,  if  there  is  no  personal  estate, 
that  the  lands  be  applied  in  the  order  directed  by  the  will.3 

b.  Right  of  Reimbursement  on  Discharge  of  Specific  Lien.  —  Pur- 
suant to  the  well-settled  principle  that  the  personal  estate  of  a  decedent  con- 
stitutes the  primary  fund  for  the  payment  of  debts,  though  the  decedent 
may  have  secured  them  to  the  creditors  by  giving  specific  liens  upon  the 
land,4  if  an  heir  or  devisee  has  been  obliged  to  discharge  a  mortgage  or  other 
specific  lien  resting  upon  the  land  received  from  his  ancestor  or  testator,  he 
i>  entitled  to  reimbursement  out  of  the  personal  estate;  provided,  of  course, 
that  the  debt  represented  by  the  lien  was  one  for  which  the  decedent  was  per- 
sonally and  primarily  responsible  in  his  lifetime,  or  for  which  he  has  rendered 
his  personal  estate  liable  by  appropriate  testamentary  provisions.5 

c.  In  Favor  of  Devisee  Against  Heir. — The  right  of  a  devisee  to 
marshal  assets  as  against  the  heir  is  quite  as  clear  as  that  of  a  specific  legatee; 
the  principle  in  each  case  being  that  lands  descended  are  liable  before  lands 
specifically  devised  or  personal  property  specifically  bequeathed.6  So  where 
the  whole  estate  of  a  testator  is  subject  to  a  charge,  as  of  an  annuity,  the 
devisee  of  a  part  is  entitled  to  throw  the  burden  of  the  whole  charge  upon 
lands  descended.7 

d.  In  Favor  of  One  Devisee  Against  Another.  —  Where  a  devise  of 


1.  Heir  or  Devisee  Subrogated  to  Creditor  Rights 
Against  Personal  Estate  —  England,  —  Armitage 
v.  Metcalfe,  I  Ch.  Cas.  74;  Clifton  v.  Burt,  1  P. 
Wins.  678. 

Maryland.  —  Chase  v.  Lockerman,  ir  Gill 
&  J.  (Md.)  185,  35  Am.  Dec.  277;  Tessier  v. 
Wvse,  3  Bland  (Md.)  28. 

Mississippi .  —  Evans  v.  Fisher,  40  Miss.  643. 

New  York.  —  Morris  v.  Movvatt,  2  Paige  (N. 
Y.)  586,  22  Am.  Dec.  661;  Graham  z\' Dickin- 
son, 3  Barb.  Ch.  (N.  Y  )  169. 

North  Carolina.  —  Robards  v.  Wortham,  2 
Dev.  Eq.  (17  N.  Car.)  173,  22  Am.  Dec.  738. 

Virginia.  —  Elliott  v.  Carter,  9  Gratt.  (Va.) 
541;  Pleasants  v.  Hood,  8q  Va.  97. 

2.  Chase  v.  Lockerman,  11  Gill  &  J.  (Md  ) 
185,  35  Am.  Dec.  277. 

Relief  Against  Claim  of  Widow.  —  Where  a 
widow  refuses  the  benefit  of  testamentary  pro- 
visions, and  elects  to  take  a  share  of  the  realty 
under  the  intestate  law,  a  devisee  who  would 
thus  be  disappointed  is  entitled  to  have  a  sum 
set  apart  out  of  the  residuary  estate  sufficient 
lo  relieve  him  from  the  burden  of  the  widow's 
interest.    Gallagher's  Appeal,  87  Pa.  St.  200. 

Failure  of  Devise. —  When,  however,  a  devise 
fails  for  want  of  title  in  the  devisor  at  the  time 
the  will  is  executed,  the  court  cannot  relieve 
the  devisee  out  of  other  parts  of  ihe  testator's 
estate.  M'Kinnon  v.  Thompson,  3  Johns.  Ch. 
(N.  Y  )  310. 

3.  Rights  of  Judgment  Creditors  of  Heir  or 
Devisee.  —  Morris  v.  Mowatt,  2  Paige  (N.  Y.) 
591,  22  Am.  Dec.  661,  where  the  testator  had 
provided  that  any  part  of  his  estate  might  be 
sold  for  debts. 

4.  See  supra,  this  title,  Exoneration  of  En- 
cumbered Lands  —  General  Kule. 


5.  Reimbursement  for    Discharge  of  Lien.  — 

Goodburn  v.  Stevens,  1  Md.  Ch.  420;  Ford  v. 
Gaithur,  2  Rich.  Eq.  (S.  Car.)  270;  Sutherland 
v.  Harrison,  86  111.  363;  O'Conner  v.  O'Con- 
ner,  88  Tenn.  76. 

A  Life  Tenant  is  entitled  to  subrogation  under 
these  circumstances.  Dougherty  v,  Connolly, 
(N.  J.  1901)  48  All.  Rep.  777.  See  also  Kocher 
V.  Korher,  56  N.  J.  Eq.  545. 

Charge  of  Legacies.  —  Where  land  not  other, 
wise  disposed  of  by  will  is  charged  with  the 
payment  of  legacies,  if  the  heir  provides 
money  to  pay  the  legacies  he  will  be  entitled 
to  the  land.  Clayton  v.  Somers,  27  N.  J.  Eq. 
230. 

Interest  on  Mortgage.  —  A  devisee  of  lands 
mortgaged  by  testator,  having  been  obliged  to 
pay  interest  on  the  mortgage,  his  rights  may 
be  subrogated  to  those  of  the  mortgage  creditor 
against  the  personal  estate  to  recover  the  in- 
terest paid.  Philips  v.  Philips,  2  Bro.  C.  C. 
273- 

Right  of  Purchaser  from  Devisee.  —  But  the 

right  to  subrogation  does  not  pass  by  mere 
alienation  of  the  estate  after  discharging  the 
mortgage,  without  such  an  assignment  of  the 
debt  as  would  either  expressly  or  by  implica- 
tion carry  with  it  an  assignment  of  the  charge 
securing  the  debt.  Dougherty  v.  Connolly, 
(N.  J.  1901)  48  All.  Rep.  777. 

6.  Devisee  Preferred  to  Heir.  —  See  supra,  this 
title.  Order  of  Liability  of  Assets —  Lands  De- 
scended;  Specific  Legacies  and  Devises  Not 
Charged  with  Debts. 

1.  Devisee  Entitled  to  Throw  Charge  on  De- 
scended Lands. —  Mitchell  -j.  Mitchell,  21  Md. 
244,  distinguishing  Biederman  v.  Seymour,  3 
Beav.  368. 
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really  not  chargeable  with  payment  of  debts  is  taken  by  creditors  of  the 
testator,  the  devisee  may  obtain  reimbursement  from  other  realty  devised  for 
the  purpose  of  paying  the  debts.1  Where,  however,  the  devisees  stand  upon 
an  equal  footing  in  regard  to  the  liability  of  their  lands  for  the  testator's 
debts,  the  rule  of  ratable  contribution  applies.2 

5.  In  Favor  of  Widow  —  a.  In  Respect  to  Paraphernalia. — A 
widow's  claim  to  paraphernalia  being  preferred  in  the  administration  of  the 
estate  to  a  general  legacy,3  it  seems  clear  that  she  will  be  entitled  in  equity 
to  marshal  the  assets,  at  least  whenever  a  general  legatee  could  exercise  that 
right.4 

Redemption  of  Pledged  Paraphernalia.  —  So  where  the  husband  pledges  this  prop- 
erty in  his  lifetime,  and  dies,  leaving  insufficient  personalty  to  redeem  the 
pledge  and  pay  all  debts  and  legacies,  the  widow  can  have  the  pledged 
paraphernalia  redeemed  out  of  the  personalty  even  to  the  prejudice  of  general 
legatees.5 

Exhaustion  of  Personalty  hy  Specialty  Creditors.  —  And  if  in  the  administration  of 
the  deceased  husband's  estate  at  common  law,  specialty  creditorshad  exhausted 
the  personalty,  including  the  paraphernalia,  she  could  stand  in  their  place  as 
to  real  estate  descended,6  or  against  lands  devised  when  charged  with  the 
payment  of  debts.7  But  where  the  personal  estate  was  insufficient  to  pay  the 
debts,  and  the  realty  was  not  charged  with  their  payment,  the  widow  could 
not  come  upon  the  realty  at  all  events  to  satisfy  her  claim  to  paraphernalia.8 

b.  In  Respect  to  Dower. — Since  the  decedent's  widow,  as  has  been 
before  stated,9  is  entitled  under  certain  circumstances  to  invoke  the  rule  of 
exoneration  in  order  to  protect  her  dower  interest,  it  follows  that  if  a  mort- 
gage executed  by  the  husband  before  marriage,  or  by  him  and  his  wife  jointly 
after  marriage,  is  satisfied  out  of  the  lands;  the  widow  whose  dower  interest 
is  thus  impaired  may  upon  equitable  principles  analogous  to  the  doctrine  of 
marshaling,  obtain  satisfaction  out  of  the  personal  estate; 10  and  this  right  has 
been  held  to  have  preference  over  the  claims  of  the  decedent's  general 
creditors.11 

1.  Reimbursement  of  Devisee  from  Land  Devised  Lands  Charged  with  Debts.  —  Boynton  v.  Park- 
to  Pay  Debts. —  Cranmer  v.  McSwords,  24  W.  hurst,  1  Bro.  C.  C.  576;  Boynton  v.  Boynton, 
Va.  594.  1  Cox  Ch.  106;  Tynt  v.  Tynt,  2  P.  Wms.  544; 

2.  Ratable  Contribution  between  Devisees. — See      Incledon  v.  Northcote,  3  Atk.  438. 

supra,  1  his  title,  Order  of  Liability  of  Assets  8.  No  Subrogation  Against  Devise  Not  Charged. 
—  Specific  Legacies  and  Devises  Not  Charged  zvith  — Ridout  v.  Plymouth.  2  Atk.  104.  See  also 
Debts.  Probert  v.  Morgan,  1  Atk.  440;    Probe rt  v. 

3.  See  supra,  this  title,  Order  of  Liability  of     Clifford,  Ambl.  6. 

Assets  —  Paraphernalia,  and  the  cases  cited  9.  See  supra,  this  tille,  Exoneration  of  En- 
in  the  note  to  the  following  paragraph.  cumbered  Lands — Dower  Lands. 

4.  Marshaling  to  Protect  Paraphernalia.  —  Tip-  10.  Reimbursement  of  Widow  Whose  Dower  Is 
ping  v.  Tipping,  1  P.  Wins.  729.  See  also  Taken  under  Incumbrance. —  McCoid  v.  Wright, 
Aldrich  v.  Cooper,  8  Ves.  Jr.  382.  97  Ind.  34;  Morgan  v.  Sackett,  57  Ind.  580: 

Where,  however,  the  husband  did  not  leave  Shobe  v.  Brinson,  148  Ind.  285;  llenagan  v. 
assets  enough  to  pay  debts  and  satisfy  claim  Harllee,  10  Rich.  Eq.  (S.  Car.)  285.  Compare 
for  paraphernalia,  it  was  held  that  the  widow  Gibson  v.  Ctehore,  5  Pick.  (Mass.)  146. 
could  not  reimburse  herself  out  of  assets  thai  11.  McCord  v.  Wright,  97  Ind.  34;  Shobe  v. 
afierwards  fell  into  the  estate  upon  a  re-  Brinson,  148  Ind.  285.  See  also  Purviance  v. 
mote  contingency.  Burton  v.  Pierpoint,  2  P.  Emley,  126  Ind.  419;  Rector  v.  Reavill,  3  111. 
Wms.  80.  App.  232. 

5.  Pledged  Paraphernalia  Redeemable  Out  of  Subrogation  as  Agninst  Subsequent  Mortgagee. 
Personalty.  —  Graham  v.  Londonderry,  3  Atk.  — A  wife  who  has  joined  with  her  husband  in 
373:  Tipping  v.  Tipping  1  P.  Wms.  730;  a  mortgage  of  his  property,  releasing  her  light 
Snclson  v.  Corbet,  3  Atk.  369.  to  dower,  and  who  after  his  death  discharges 

6.  Widow  Subrogated  to  Creditor's  Rights  the  mortgage  with  her  own  funds,  is  entitled 
Against  Lands  Descended. — Snelson  v.  Corbet,  3  to  subrogation  to  the  morigagee's  lien  as 
Atk.  369,  cited  in  Tipping  v.  Tipping,  1  P.  against  a  subsequent  mortgagee,  with  notice 
Wms.  730.  But  apparently  not  where  the  of  the  facts;  even  where  she  joins  in  the  sub- 
realty  came  through  the  husband.  Probert  v.  sequent  mortgage  as  grantor,  and  in  a  cove- 
Morgan,  1  Atk.  440;  Probert  v.  Clifford,  nant  against  incumbrances;  though  it  would 
Ambl.  6.  be  otherwise,  it  seems,  if  she  conveyed  more 

7.  Subrogation  to   Creditor's  Eights  Against     than  her  inchoate  right  of  dower  in  the  latter 
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Where  the  Widow  Is  Entitled  to  Dower  Out  of  the  Personal  Estate  in  kind,  and  the  per- 
sonal representative  has  used  these  assets  in  paying  debts,  without  having 
assigned  dower  to  the  widow  therefrom,  the  widow  is  subrogated  to  the  rights 
of  the  creditors  so  paid  as  against  the  land.1 

And  Where  a  Widow  Takes  a  Legacy  in  lieu  of  Dower,  and  the  testator's  unpaid 
vendor  exhausts  the  legacy  in  payment  of  the  purchse  money  of  land  bought 
by  the  decedent,  the  widow  is  allowed  to  stand  in  his  place  to  obtain  reim- 
bursement from  the  real  estate.2 

6.  In  Favor  of  Charities  —  a.  Rule  Stated.  —  Under  the  mortmain  acts 
which  are  in  force  in  England  and  Canada,3  the  court  will  not,  as  a  general 
rule,  marshal  the  assets  in  favor  of  a  charity,4  because  a  devise  to  a  charity 
being  prohibited,  the  application  of  the  doctrine  of  marshaling  in  such  a  case 
would,  in  effect,  appropriate  the  real  estate  to  the  charity,  and  this  a  court  of 
equity  will  not  permit,  as  doing  indirectly  what  it  would  not  do  directly.5 

b.  Application  of  Rule.  — The  rule  is  applied  whether  the  bequest  is 
general,  particular,  or  residuary;  so,  where  there  is  a  deficiency  of  assets  the 
charitable  gift  is  held  to  abate  in  the  proportion  which  the  mixed  personalty, 
or  the  realty  and  mixed  personalty  together,  bear  to  the  pure  personalty.6 

Covenant  to  Make  a  Charitable  Bequest.  — A  voluntary  Covenant  to  leave  by  will  a 
sum  of  money  for  a  charitable  purpose  stands  upon  the  same  footing  as  a 
legacy  in  favor  of  a  charity,  and  so  the  debt  thereby  created  must  abate,  in 
case  of  deficiency  of  assets,  according  to  the  rule  above  stated.7 

Eule  of  Distribution.  —  The  manner  in  which  the  assets  are  distributed  under 
this  rule  is  "  to  appropriate  the  fund  as  if  no  legal  objection  existed  to  apply- 
ing it  to  the  charity  legacy,  and  then  holding  as  undisposed  of  so  much  of  the 
charity  legacy  as  would  in  that  way  be  payable  out  of  the  prohibited  fund."  8 

Condition  of  Estate  at  Testator's  Death  Controlling.  —  Where  charitable  legacies  are 
payable  out  of  a  fund  of  mixed  personalty,  the  court,  in  ascertaining  the  pro- 
portions in  which  they  are  to  abate,  will  look  at  the  condition  of  the  testator's 
estate  out  of  which  the  fund  charged  is  directed  to  be  raised  at  the  time  of 
his  death,  and  not  at  the  condition  of  the  investments  constituting  the  funds 
at  the  time  fixed  for  payment  of  the  legacies.9 

mortgage,  and  if  the  covenant  were  binding  I  Keen  275,  note;  Waller  v.  Childs,  Ambl.  524; 
upon  her.    lefferson  v.  Edrington,  53  Ark.  54.5,      Ridges  v.  Morrison,  1  Cox  Ch.  180;  Atty.-Gen. 

1.  Dower  in  Personal  Estate — Subrogation. —  v.  Tyndall,  Ambl.  614,  2  Eden  207;  Foster?/. 
Crouch  v.  Edwards,  52  Ark,  499;  Wells  v.  Blagden,  Ambl.  704;  Hillyard  v.  Taylor, 
Fletcher,  17  Ark.  581.  See  also  Jefferson  v.  Ambl.  713;  Makeham  v.  Hooper,  4  Bro.  C.  C. 
Edrington,  53  Ark.  545.  153;  Philanthropic  Soc.  v.  Kemp,  4  Beav.  581; 

2.  Legacy  in  Lieu  of  Dower  —  Subrogation. —  Atty.-Gen.  v.  Winchelsea,  3  Bro.  C.  C.  373; 
Durham  v.  Rhodes,  23  Md.  233.  Curtis  v.  Hutton,  14  Ves.  Jr.  537;  Paice  v. 

3.  See  the  titles  Corporations,  vol.  7,  p.  721  Canterbury,  14  Ves.  Jr.  372,  i  Russ.  &  M.  759. 
etseq.;  Mortmain  Acts.  note;    Howse  v.  Chapman,  4  Ves.  Jr.  542; 

4.  Assets  Not  Marshaled  in  Favor  of  Charitable  Patten  v.  Smith.  8  L.  J.  Ch.  132;  Inchiquin  v. 
Bequest  —  England.  —  Mogg  v.  Hodges,  2  Ves.  French,  1  Cox  Ch.  9;  Williams  v.  Williams,  5 
52;  Philanthropic  Soc.  v.  Kemp,  4  Beav.  581,  L.  J.  Ch.  84;  Briggs  v.  Chamberlain,  18  Jur. 
11  L.  J.  Ch.  360;  Makeham  v.  Hooper,  4  Bro.  56;  Fox  v.  Lownds,  L.  R.  19  Eq.  453,  44  L.  J. 
C.  C.  153;  Ridges  v.  Morrison,  1  Cox  Ch.  180;      Ch.  474,  23  W.  R.  404. 

Foy  v.  Foy,  1  Cox  Ch.  164;  Foster  v.  Blagden,  Canada.  —  In  re  Staebler,  14  Can.  L.  T.  250. 
Ambl.  704;  Hillyard  v.  Taylor,  Ambl.  713;  Former  Rule.  —  At  one  time  an  exception 
Atty.-Gen.  v.  Hurst,  2  Cox  Ch.  365;  Tate  v.  was  made  in  respect  to  a  particular,  as  dis- 
Austin,  1  P.  Wms.  264,  2  Vern.  6S9;  Edwards  tinguished  from  a  residuary,  bequest;  the 
v.  Hall,  11  Hare  1,  affirmed  25  L.  J.  Ch.  82;  assets  being  marshaled  in  favor  of  ihe  former. 
In  re  Somers-Cocks,  (1895)  2  Ch.  449,  65  L.  J.  though  not  in  favor  of  the  latter.  Atty.-Gen. 
Ch.  49.  v.  Weymouth,  Ambl.  20     See  also  Alty.-Gen. 

Canada.  —  Becher  v.    Hoare,    8  Ont.  328;      v.  Caldwell,  Ambl.  635. 
Anderson  v.  Kilborn,  22  Grant  Ch.  (U.  C.)        7.  Rule  Applied  to  Covenant  to  Make  Bequest. 
385.  — Fox  v.  Lownds,  L.  R.  19  Eq.  453,  44  L.  J. 

6,  Statutes  of  Mortmain  Not  Evaded  by  Equity.     Ch.  474.  23  W.  R.  404. 

—  Alty.-Gen.  v.  Tyndall,  Ambl,  614.  8.  Rule  for  Distributing  the  Assets. — Williams 
6.  Scope  and  Method  of  Application  —  England.      v.  Williams,  5  L.  J.  Ch.  84;  Williams  v.  Ker- 

—  Arnold  v.  Chapman,  1  Ves.  108;  Hobson  v.      shaw,  1  Keen  275,  note. 

Blackburn,  1  Keen  273;  Williams  v.  Kershaw,        9.  Calvert  v,  Armiuge,  1  Hem.  &•  M.  446. 
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c.  Modification  of  Rule  —  (i)  Contribution  BcHveen  Charity  and  Next 
of  Kin. — Although  the  rule  is  settled  that  the  court  will  not  marshal  assets 
in  favor  of  a  charity  so  as  to  throw  the  debts  upon  the  realty  or  impure  per- 
sonalty and  thus  leave  the  pure  personalty  clear  for  the  charity,  yet  some 
of  the  benefits  of  the  doctrine  of  marshaling  may  be  derived  from  the  opera- 
tion of  a  rule  of  court  in  administering  a  general  residue  bequeathed  to  a 
charity.  Thus  where  such  general  residue  consists  partly  of  mortgage  securi- 
ties and  leaseholds,  and  partly  of  pure  personalty,  and  the  bequest  as  to  the 
mortgage  securities  and  leaseholds  fails  by  reason  of  the  statute  of  mortmain, 
and  lapses  for  the  benefit  of  the  next  of  kin;  as  between  the  next  of  kin  and 
the  charities,  a  creditor  or  general  legatee  will  not  be  allowed  to  resort  exclu- 
sively to  the  assets  purely  personal  and  so  disappoint  the  charity,  but  a 
ratable  contribution  by  the  charities  and  next  of  kin  will  be  directed  in  pro- 
portion to  their  respective  interests,  the  court  considering  the  equities  of  the 
charities  and  of  the  next  of  kin  as  being  equal.1 

(2)  Effect  of  Charging  Other  Legacies  on  Land.  —  Where  the  other  gen- 
eral legacies  are  charged  on  the  realty,  if  the  personalty  is  insufficient  to 
satisfy  the  whole  a  legacy  to  a  charity  will  be  paid  out  of  the  personalty  in 
so  far  as  the  fund  is  sufficient,  and  the  other  legacies  will  be  paid  out  of  the 
realty.* 

(3)  Valid  Use  Preferred  to  Lnvalid  Use.- — The  rule  is  further  limited 
by  the  principle  of  equity  that  where  a  gift  is  toward  two  purposes,  the  one 
good  and  the  other  bad,  the  court  will  apply  it  to  the  former  rather  than  the 
latter.3 

(4)  Effect  of  Modem  Statute. — The  rule  against  marshaling  in  favor  of 
charities  has  been  modified  in  England  by  the  Mortmain  and  Charitable  Uses 
Act,  1891,4  which  permits  devises  for  the  benefit  of  charities,  provided  the 
land  be  not  retained  in  specie  by  the  devisee,  but  be  sold  within  a  limited 
period  after  the  testator's  death.5 

(5)  Effect  of  Directions  by  Testator — (a)  In  General.  —  The  rule  against  mar- 
shaling in  favor  of  charities  has  no  room  for  application  when  the  testator 
directs  in  his  will  that  the  charitable  legacies  be  paid  out  of  the  pure  per- 
sonalty, or  out  of  such  of  his  property  as  maybe  legally  applied  to  a  charitable 
purpose.  In  such  a  case,  the  court  will  follow  the  testator's  directions,  and 
to  attain  that  end  will  marshal  the  assets  in  favor  of  the  charity.®  And  the 
direction  may  extend  to  a  gift  of  a  residue  as  well  as  to  original  legacies.7 

Directions  As  to  One  of  Several  Legacies.  —  But  where  such  direction  is  given  as  to 
one  charitable  legacy  but  not  as  to  another,  the  assets  will  be  marshaled  in 

1.  Contribution  between  Charities  and  Next  of  &  G.  735;  Wills  v.  Bourne,  L.  R.  16  Eq.  487, 
Kin.  —  Auv.-Gen.  v.  Winchelsea,  3  Bro.  C.  C.  43  L.  J.  Ch.  89;  Miles  v.  Harrison,  L.  R.  9 
373;  Atty.-Gen.  v.  Hurst,  2  Cox  Ch.  364;  Ch.  316,  43  L.  J.  Ch.  585 ;  Tempest  v.  Tempest, 
Crosbie  v.  Liverpool,  1  Russ.  &  M.  761,  note;  7  De  G.  M.  &  G.  470;  Llewellyn  v.  Rose,  17 
Paice  v.  Canterbury,  14  Ves.  Jr.  372,  1  Russ  W.  R.  984;  Dixon  v.  Dawson,  2  Sim.  &  St  327; 
&  M.  759,  note.  See  also  Scott  v.  Furntali,  Atty.-Gen.  v.  Mountmorris,  1  Dick.  379;  Gas- 
10  W.  R.  37.  And  see  ihe  title  Abatement  of  kin  v.  Rogers,  L.  R.  2  Eq.  284;  Jauncey  v. 
Lfgacif.v  if  of.  1,  p.  61.  Atty.-Gen.,  3  Giff.  308;  In  re  Arnold,  37  Ch. 

2.  Marshaling  under  Charge  of  Legacies. —  D.  637,  57  L.  J.  Ch.  682;  Wigg  v.  Nicholl,  L. 
Atty.-Gen.  v.  Weymouth.  Ambl.  20;  Atty.-Gen.  R.  14  Eq.  92;  In  re  Pitt,  53  L.  T.  N.  S.  113; 
v.  Tomkins,  Ambl.  217,  2  Ken.  Ch.  129.  See  Wills  v.  Bourne,  L.  R.  16  Eq.  487;  Pritchard 
alsD  Atty.-Gen.  v.  Caldwell,  Ambl.  635.  v.  Norris,  4  W.  R.  733;  Thomas  v.  Howell,  L. 

3.  Gift  Applied  to  Valid,  Rather  than  Invalid,  R.  18  Eq.  198.  See  also  Kilford  v.  Blaney,  31 
Use. —  Atty.-Gen.  v.  Hartley,  4  Bro.  C.  412.  Ch.  D.  56. 

4.  Devise  to  Charity  Lawful  by  English  Statute.  Canada.  —  Farewell  v.  Farewell,  12  Can.  L. 
—  54  &  55  Vic-.,  c.  73.  T.  437,  22  Ont.  573.    See  also  Anderson  v. 

5.  In  re  Bridge*,  (1894)  1  Ch.  297.  Kilborn,  22  Grant  Ch.  (U.  C.)  3S5. 

For  a  Full  Discussion  see  the  title  Mortmain  Compare  Halse  v.  Rumford,  47  L.  J.  Ch.  559; 

Acts.  Johnson  v.  Harrowby,  Johns.  Ch.  (Eng.)  425. 

6.  Marshaling  Pursuant  to  Testamentary  Direc-  7.  Directions  as  to  Residue.  —  Gaskin  v. 
tions  —  England.  —  Nir.kisson  v.  Cockill,  3  De  Rogers,  L.  R.  2  Eq.  284;  In  re  Ovey,  31  Ch. 
G.  J.  &  S.  622;  Robinson  v.  Geldard,  3  Macn.  D.  113. 
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favor  of  the  first,  though  not  as  to  the  second;  the  latter  will  be  paid  in  the 
proportion  that  the  pure  personalty  bears  to  the  impure  personalty,  and  will 
fail  as  to  the  residue.1 

Where  Some  Legatees  Can  Take  Land  While  Others  Cannot.  —  Where  a  mixed  fund  is 
bequeathed  to  several  charities  with  proper  testamentary  directions  as  to 
marshaling  the  funds,  and  some  of  the  beneficiaries  can  take  land  while  others 
cannot,  the  impure  personalty  will  be  given  to  the  former  class,  and  the  pure 
personalty  to  the  latter  so  as  to  make  the  benefits  equal  in  so  far  as  possible.2 

(b)  Requisites  of  Testamentary  Directions.  —  A  direction  in  a  will  within  this  rule 
must,  however,  contain  a  clear  and  unequivocal  expression  of  intention  that 
the  pure  personalty  is  to  be  exonerated  from  the  payment  of  debts,  other 
legacies,  and  costs  of  administration,  else  the  burden  will  fall  ratably  upon  the 
pure  and  impure  personalty  which  are  by  law  first  liable.3  Where,  however, 
a  particular  fund  of  pure  personalty  is  constituted  or  "  demonstrated, "  out 
of  which  the  charitable  legacies  are  to  be  paid,  they  must  be  paid  from  the 
fund  before  it  can  be  taken  for  other  legacies.4 

(c)  Effect  of  statute.  —  In  England,  by  the  Mortmain  and  Charitable  Uses  Act 
of  1 891 ,  the  distinction  between  pure  and  impure  personalty  is  abolished,  and 
thus  the  necessity  of  inserting  in  wills  directions  to  marshal  is  obviated.5 

d.  Rule  Where  Statutes  of  Mortmain  Are  Not  in  Force.  — 
Since  the  reason  for  the  rule  forbidding  the  marshaling  of  assets  in  favor  of  a 
charity  is  that  to  do  so  would  be  to  evade  the  statutes  of  mortmain;  in  a 
jurisdiction  where  these  statutes  are  not  in  force  and  the  policy  upon  which 
they  were  founded  is  not  recognized,  the  rule  does  not  apply,  and  charities 
have  the  same  right  to  marshal  as  do  other  legatees.6 

Lands  in  a  Foreign  Country,  it  has  been  held,  cannot  be  considered  impure 
personal  estate,  and  do  not  partake  of  the  nature  of  real  estate  as  do  leaseholds.7 

7.  Jurisdiction  of  Probate  Courts.  — Although  in  a  technical  sense  the  equi- 
table doctrine  of  marshaling  would  not  be  applicable  in  the  courts  of  probate 
in  the  United  States,  since  their  jurisdiction  is  statutorj',  yet  as  they  were 
established  for  the  purpose,  and  with  the  powers,  of  doing  everything  neces- 
sary for  the  full  and  final  administration  of  a  decedent's  estate,  and  possess  in 
that  respect  about  the  same  powers  formerly  exercised  by  the  ecclesiastical 
and  chancery  courts,  settled  principles  of  equity,  including,  obviously,  the 
principle  of  marshaling,  are  binding  upon  them.  The  rules  of  applying  assets 
in  these  courts  are  necessarily  the  same  as  in  courts  of  chancery,  though  the 
procedure  is  varied  by  local  statutes.8 

1.  Directions  as  to  One  of  Several  Legacies.  —  6.  Rule  in  Absence  of  Mortmain  Acts.  —  Biggar 

Miles  v.  Harrison,  L.  R.  9  Ch.  316,  43  L.  J.  v.  Eastwood,  L.  R.  19  Ir.  49.    See  the  title 

Ch.  585.  Mortmain  Acts. 

2.  Incapacity  of  One  of  Several  Legatees.  —  No  Rule   Against   Charities   in    Scotland.  — 
Wigg  v.  Nicholl,  L.  R.  14  Eq.  92.    See  also  Macdonald  v.  Macdonald,  L.  R.  14  Eq.  60. 
Maiceham  v.  Hooper,  4  Bro.  C.  C.  153.  No  Rule  Against  Charities  in  New  Brunswick. 

3.  Clear  Expression  of  Intention  Necessary  to  — Ray  v.  Annual  Conference,  etc.,  6  Can.  Sup. 
Exonerate  Personalty  for  the  Benefit  of  a  Charity.  Ct.  322;  Farewell  v.  Farewell,  12  Can.  L.  T. 
—  Tempest  v.  Tempest,  7  De  G.  M.  &  G.  470;  437,  22  Ont.  573. 

Beaumont  v.  Oliveira,  L.  R.  4  Ch.  309,  38  L.  7.  Beaumont  v.  Qliveira,  L.  R.  6  Eq.  534, 

J.  Ch.  329;  Blann  v.  Bell,  7  Ch.  D.  382;  Lewis  holding  that  the  proceeds  of  lands  situated  in 

v.  Boetefeur,  38  L.  T.  N.  S.  93;  Jauncey  v.  the  island  of  Madeira  were  to  be  treated  as 

Atty.-Gen.,  3  Girl.  321;  Philanthropic  Soc.  v.  pure  personalty  and  to  be  applied  primarily 

Kemp,   4   Beav.  581;    Sturge   v.   Dimsdale,  to  charitable  bequests. 

6  Beav.  462;   In  ?-e  Fitzgerald,    26    W.    R.  8.  Jurisdiction  of  Probate  Courts  in  Marshaling 

53-  Assets.  —  Atwood  v.  Frost,  59  Mich.  409;  lit- 

4.  Demonstrative  Legacy  to  Charity. —  Llewel-  terington  v.  Hooker,  5S  Mo.  593;  Pearce  v. 
lyn  v.  Rose,  17  W.  R.  984;  Sturge  v.  Dimsdale,  Calhoun,  59  Mo.  271;  Walker's  Estate,  3 
6  Beav.  462.  See  In  re  Somers-Cocks,  (1895)  2  Rawle  (Pa.)  229;  In  re  Barklay,  10  Pa.  St.  387, 
Ch.  449,  65  L.  J.  Ch.  49.  Brown  v.  James,  3  Strobh.  Eq.  (S.  Car.)  24; 

5.  Necessity  of  Testamentary  Directions  Obviated  Elliott  v.  Carter,  9  Gratt.  (Va.)  541.  See 
by  Statute.  —  See  In  re  Bridger,  (1S94)  1  Ch.  further  the  title  Surrogates'  and  Probate 
297.    And  see  the  title  Mortmain  Acts.  Courts. 
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ABSCONDING  DEBTOR : 

Limitation  of  actions,  235 

ABSENCE,  see  Limitations  of  Actions. 
ACTIONS  (see  Limitation  of  Actions): 
Local  and  transitory  actions,  483 

ADMIRALTY : 

Marshalling  assets,  1271 

ADVERSE  POSSESSION  (see  Limitation 
of  Actions,  Prescription): 

ADVICE    OF   COUNSEL,   see  Malicious 
Prosecution. 

AEROLITES  : 

Lost  property,  582 

A  FFIDA  FITS,  see  Lost  Papers  and  Rec- 
ords. 

AGENCY  (see  Life  Insurance;  Limitation 

of  Actions): 
AIR,  see  Light  and  Air. 

ALIMONY : 

Nullity  of  marriage,  1121 

ANIMALS    (see    Livery-stable  Keepers; 
Loans)  : 
Loans,  461 

Malicious  mischief,  635,  636 
APPEALS  (see  Mandamus): 

ASSAULT  AND  BATTERY: 

Limitation  of  actions,  280 

ASSETS,  see  Marshaling  Assets;  Marshal- 
ing Decedent's  Estates. 

ASSIGNMENTS,  see  Liens;  Life  Insurance. 

ASSIGNMENTS     FOR     BENEFIT  OF 
CREDITORS,  see  Limited  Partnership. 

ASYLUMS  : 

Mandamus,  778 

ATTACHMENT  (see  Limitation  of  Actions)  : 
Liens  and  attachment  on  mesne  process, 
distinguished,  7 


BANKRUPTCY  AND  INSOLVENCY  : 

Marshaling  assets,  1272 

BANKS  AND  BANKING  (see  Loan,  Trust 
and  Safe-deposit  Companies): 
Mandamus,  826 

BARRATRY : 

Marine  insurance,  1034 

BEYOND  THE  SEAS  : 
Limitalion  of  actions,  237 

BIDDERS : 

Lowest  bidder,  599 

BIGAMY,  see  Marriage. 

BILLS  AND  NOTES  (see  Life  Insurance; 
Limitation  of  Actions): 
Liens,  18 

BILLS  OF  EXCEPTIONS,  see  Mandamus. 

BILLS  OF  EXCHANGE  AND  PROMIS- 
SORY NOTES,  see  Lost  Papers  and 
Records. 

BILLS  OF  LADING,  see  Lost  Papers  and 
Records. 

BLOCKADE,  see  Marine  Insurance. 

BOARD  OF  HEALTH  : 

Mandamus,  825 

BONDS  (see  Mandamus): 
Liquidated  damages : 

Bonds  in  penalty  of  staled  sum,  415 

BREACH     OP     PROMISE     OF  MAR- 
RIAGE : 
Limitation  of  actions : 

Time  of  limitation, 


BAGGAGE: 

Luggage,  601 

BAIL,  see  Limitation  of  Actions;  Manda- 
mus. 

BAILMENTS  (see  Livery-stable  Keepers; 
Mandate). 

Lien  (see  Liens): 

Loans  (see  Loans,)  454 

Loan,  trust  and  safe-deposit  companies,  see 
Loan,  Trust,  and  Safe-deposit  Com- 
panies. 


278 

BURDEN  OF  PROOF  (see  Limitation  of 

Actions;  Malicious  Prosecution): 
Limitation  of  actions,  167 

CARRIERS  OF  GOODS : 

Loss,  550 
CERTIORARI  (see  Mandamus): 

CHARACTER  LN  EVLDENCE,  see  Mali- 
cious Prosecution. 

CHATTEL  MORTGAGES  : 
Livery-stable  keepers,  442 
Relative  priority  of  lien  and  chattel  mort- 
gage, 438 
General  rule,  438 

Implied  consent  of  mortgagee,  439 
Mortgagee's  consent,  439 
Liens,  18 

Limitation  of  actions : 

Time  of  limitation,  273 
When  statute  begins  to  run,  199 
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CIVIL  SERVICE,  see  Mandamus. 
COMMON  FIELD  LOT,  586 

COMPROMISE  : 

Life  insurance,  106 

CONFLICT  OF  LAWS  (see  Marriage)  : 
Life  insurance : 

Assignment,  90 
Limited  partnership,  343 

CONSTITUTIONAL  LAW  (see  Limitation 
of  Actions;   Loan,    Trust  and  Safe- 
deposit  Companies;  Local  Option)  : 
Lotteries.  592 

Mandamus,  see  Mandamus. 
CONTEMPT,  see  Mandamus. 

CONTINUANCES : 

Mandamus,  438 

CONTRACTS  (see  Life   Insurance;  Man- 
damus; Maritime  Liens;  Marriage. 
Liens,  see  Liens. 

CONTRACTS     OF  AFFREIGHTMENT 
AND  CHARTER-PARTIES: 

Management  of  ship,  707 

CONTRIBUTION,  see  Marshaling  Assets; 
Marshaling  Decedents'  Estates. 

CORPORATIONS  (see   Loan,   Trust  and 
Safe-deposit  Companies;  Mandamus): 
Malicious  prosecution,  691 

COSTS : 
Mandamus,  850 

CO  UNTIES,  see  Local  Option;  Mandamus. 

COUNTY  SEAT: 
Local  option,  491 

COURTS  (see  Mandamus): 
Local  option  : 

Establishing  courts  in  cities,  490 

CRIMINAL  LAW  (see  Limitation  of  Ac- 
tions;  Lotteries;  Malicious  Mischief; 
Malicious  Prosecution): 
Malice,  624 

DAMAGES,  see  Light  and  Air;  Limitation 
of  Actions;  Liquidated  Damages;  Mali- 
cious Prosecution;  Mandamus. 

DEATH  BY  WRONGFUL  ACT  (see  Limi- 
tation of  Actions): 
Maritime  liens,  1118 

DEBT,  see  Liens;  Marshaling  Assets;  Mar- 
shaling Decedents'  Estates. 

DEB  TS  OF  DECEDENT,  see  Marshaling 
Decedents'  Estates. 

DECEDENTS,  see  Marshaling  Decedents 
Estates. 

DECLARATIONS : 
Life  insurance,  106 
Malicious  prosecution,  696 

DECOY  LETTERS: 
Lotteries,  594 

DEEDS,  see  Lost  Papers  and  Records! 
Marriage  Settlements. 

DE  FACTO  OFFICERS: 

Mandamus,  745,  765,  767,  769,  772 


DEMAND,  see  Limitation  of  Actions;  Man- 
damus. 

DEPOSITIONS : 

Mandamus,  837 

DEPOSITS  (see  Limitation  of  Actions): 
Loans,  454 

Deposit  distinguished  from  loan,  465 

DEVISEES,  see  Marshaling  Decedents' 
Estates. 

DIVIDENDS,  see  Life  Insurance. 

DIVORCE,  see  Marriage;  Nullity  of  Mar- 
riage. 

DOWER : 

Limitation  of  actions,  180 

DRAINS  AND  SEWERS : 

Mandamus,  816 

DUE  PROCESS  OF  LAW : 

Local  option,  495 

DURESS,  see  Life  Insurance;  Mai  iage. 

EASEMENTS,  see  Light  and  Air. 

ELECTIONS  (see  Local  Option): 
Majority,  614 

EMBARGO,  see  Marine  Insurance. 

EMINENT  DOMAIN,  see  Limitation  of 

Actions. 

EQUITY,  see  Limitation  of  Actions;  Lost 
Papers  and  Records;  Marshaling  Assets; 
Marshaling  Decedents'  Estates. 

EQUITABLE  LIENS,  see  Liens. 

ESTOPPEL,  see  Limitation  of  Actions. 

EVIDENCE  (see  Life  Insurance;  Malicious 
Prosecution;  Mandamus;  Marriage): 
Marriage  Settlements,  1232 

EXECUTIONS  (see  Limited  Partnership; 

Mandamus): 
Mandamus,  722 

EXECUTION  SALES: 

Mandamus,  850 

EXECUTORS  AND  AD3IINISTRATORS 

(see  Marshaling  Decedents'  Estates): 
Loan,  trust  and  safe- deposit  companies,  479 

EXEMPLARY  DAMAGES  : 

Malicious  prosecution,  704 

EXPERT  AND  OPINION  EVIDENCE: 

Life  insurance,  109 

EX  POST  FACTO  LAWS  : 

Limitation  of  actions,  173 

FAIRS,  see  Markets. 

FALSE  IMPRISONMENT,  see  Malicious 
Prosecution. 

FALSE  REPRESENTA  TION,  see  LIFE  In- 
surance. 

FENCES : 

Local  option,  490,  491 

FINDER  OF  PROPERTY,  see  Lost  Prop- 
erty. 

FIREARMS,  453 
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FIRE  INSURANCE: 

Loss,  549 

FOREIGN  CORPORATIONS: 

Limitation  of  actions,  236 

FRAUD,  see  Life  Insurance;  Limitation  of 
Actions;  Marriage. 

FRAUD,  STATUTE  OF : 

Marriage  settlements,  1235 

FRAUDULENT      CONVEYANCES  (see 
Limited  Partnership): 
Guaranty,  205 

FREIGHT,  see  Marine  Insurance. 

FUGITIVE  FROM  JUSTICE : 
Limitation  of  actions,  164 

GAMBLING,  see  Lotteries. 

GAMBLING  CONTRACTS : 

Lotteries,  598 

GAMING  (see  Limitation  of  Actions;  Lot- 
teries): 
Lot,  587 

GIFTS,  see  Loans. 

GIVE: 

Lend,  456 
Loan,  456 
GUARDIANS : 

Loan,  trust  and  safe-deposit  companies,  479 

HABEAS  CORPUS: 

Mandamus,  856 

HEIRS,  see   Marshaling    Decedents'  Es- 
tates. 

HIGHWAYS  (see  Mandamus): 
Light  and  air,  120 

HOMESTEAD  : 

Marshaling  assets,  1269 

HORSES,  see  Livery-stable  Keepers. 

HOSPITALS  : 

Mandamus,  778 

HUSBAND  AND  WIFE  (see  Marriage): 
Limitation  of  actions,  186 

ILLEGAL  CONTRACTS,  see  Marine  Insur- 
ance. 

IMBEDDED : 
Lost  property,  582 

IMPAIRMENT    OF    OBLIGATION  OF 
CONTRACTS : 
Limitation  of  actions,  167,  174 
Lotteries  : 

Revocability  of  lottery  franchise,  594 
IMPO  TENCY,  see  Marriage. 

IMPRISONMENT  OF  PLAINTIFF: 

Limitation  of  actions,  237 

IMPROVEMENTS,  see  Liens. 

INCORPOREAL  HEREDITAMENTS,  see 
Light  and  Air. 

INDICTMENTS ,  see    Lost    Papers  and 
Records. 

INFANTS  : 

Life  insurance,  42 
Lost  property,  582 


INJUNCTIONS   see  LIMITATION  OF  ACTIONS; 
Mandamus): 
Light  and  air  : 

Discretion  of  court  to  grant  injunction  or 

award  damages,  125 
Mandatory  injunction,  125 
Material  injury,  124 

Remedy  by  injunction  for  obstruction,  124 
Limitation  of  actions,  157 

INNS  AND  INNKEEPERS,  see  Mandamus- 

INSANITY  (see  Life  Insurance;  Marriage): 
Lucid  interval,  €01 
Malicious  prosecution  : 

Inquisition  of  lunacy,  651 

INSOLVENCY  AND  BANKRUPTCY  (see 

Limited  Partnership): 
Mandamus  : 

Insolvency  proceedings,  854 

INSTRUCTIONS  : 

Maliciously,  629 

INSURABLE  INTERESTS,  see  Marine  In- 
surance. 

INSURANCE,  see  Life  Insurance;  Marine 
Insurance. 

INTEREST  (see  Limitation  of  Actions): 
Life  insurance,  106 

INTERROGATORIES  : 

Mandamus,  837 

INTERSTATE  COMMERCE : 

Local  option,  495 

INTERVENTION  : 

Limitation  of  actions,  182 

IN  TOXICA  TING  LIQUORS,  see  Local  Op" 

tion;  Mandamus,  610 

IRRIGATION  : 

Mandamus  826 

IRRIGATION  COMPANIES : 

Mandamus,  877 

JOINT  TENANTS    AND    TENANTS  IN 
COMMON  : 
Liens : 

Improvements  and  repairs,  20 

JUDGMENTS,  see  Limitations  of  Actions; 
Lost  Papers  and  Records;  Mandamus. 

JUDICIAL  SALES  (see  Limitation  of  Ac- 
tions): 
Mandamus,  850 

JURISDICTION,  see  Lost  Papers  and  Rec- 
ords; Mandamus, 

LACHES  (see  Limitation  of  Actions;  Man- 
damus): 
Light  and  air,  125 
Limitation  of  actions : 

Distinguished  from  laches,  149 
Maritime  liens,  1130 

LANDLORD  AND  TENANT: 

Liens,  22 

Light  and  air,  116 

Action  by  lessee  for  obstruction,  123 
Two  tenements  held  by  two  tenants  under 
common  landlord,  117 

LARCENY : 

Malicious  mischief  distinguished  from,  634 
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LEASES  : 

Liquidated  damages,  420 

LEGACIES  AND  DEVISES,  see  Marshal- 

ing  Decedents'  Estates. 
LEGA  TEES,  see  Marshaling  Decedents' 

Estates. 

LEGISLATURE,  see  Local  Option;  Man- 
damus. 

LEND,  453 

Give,  456 

LENT,  453 

LICENSES  (see  Mandamus): 
Livery-stable  keepers,  431 
Lloyd's  associations,  449 

LICENTIOUSLY,  I 

LICENTIOUSNESS,  I 

LICITATION,  1 

LICK,  1 

LIE,  1 

LIENS  (see  Livery-stable  Keepers;  Logs 
and  Lumber;  Maritime  Liens;  Marshal- 
ing Assets;  Marshaling  Decedents'  Es- 
tates) : 
Advances : 

Absence  of  agreement  therefor,  23 
Assignment  of  liens,  25 
Common-law  liens,  25 
Equitable  liens,  26 
Statutory  liens,  25 
Assignments : 
Liens  arising  from  orders  or  assignments,  16 
Appropriation  of  fund  pro  tanto  essen- 
tial, 17 
Bills  of  exchange,  18 
Checks,  18 
In  general,  16 

Lien  not  created  by  mere  agreement  to 
pay  debt  out  of  designated  fund,  17 
Attachment : 

Liens  and  attachment  on  mesne  process 
distinguished;  7 
Bailment : 

Bailee  has  a  lien  notwithstanding  contract 

fixing  price,  11 
When  bailee  has  general  lien  on  the  thing 
bailed,  9 
Bills  and  Notes,  18 

Waiver  by  taking  note,  29 
When  debtor's  note  will  constitute  pay- 
ment, 32 
Checks,  18 
Classification,  7 
Common-law  liens,  7 

Assignment  of  liens,  25 
Definition,  6 

Enforcement  of  liens,  see  infra.  Enforce- 
ment of  Liens. 
General  characteristics  and  requisites  of  com- 
mon-law liens,  10 
Founded  on  contract,  10 
Lien  excluded  by  contract  inconsistent 

with  it,  11 
No  right  of  properly  conferred,  11 
One  can  create  a  lien  only  to  the  extent 

of  his  interest,  10 
Possession  essential,  10 
To  what  property  they  attach,  10 


LIENS,  cont'd. 

Common-law  liens,  cont'd. 

Possession  essential  to  common-law  lien, 

10 

Waived  by  perfecting  claim  to  statutory 
lien,  32 

Construction,  (see  infra.  Statutory  Liens), 
Interpretation  of  particular  provisions  of 

certain  contracts,  16 
Strict  construction,  9 

Contracts : 

Common-law  liens  founded    upon  con- 
tracts, 10 
Discharge  of  lien,  28 

Equitable  liens,  see  infra,  Equitable 
Liens. 

Future  acquired  property,  15 

General  characteristics  and  requisites  of 

common-law  liens,  10 
General  lien  arising  from  express  con- 

ract,  9 

Lien  excluded  by  contract  inconsistent 
with  it,  11 

Liens  created  by  express  contract,  8 
Conversion.  32 
Credit  by  usage  of  trade,  12 
Debt: 

Agreement  to  appropriate  rents  and  profits 
or  proceeds  of  lands  to  payment  of 
debts,  19 

Consignment  to  creditor  of  specific  prop- 
erly to  liquidate  debt,  19 
Debtor  and  creditor : 

Relationship  of  debtor  and  creditor  es- 
sential to  existence  of  lien,  8 
Definition,  6 

Common-law  lien,  7 

Equitable  liens,  12 
Delivery,  see  infra,  Waiver  by  Refusal  to 

Deliver  Property  upon  Grounds  Other 

Than  Lien. 
Description  of  property,  14 
Determination  or  discharge  of  liens,  26 

By  express  agreement,  28 

Destruction  of  property  upon  which  lien 
exists,  34 

Fraudulently    preventing    discharge  of 

lien,  34 
Merger,  34 

Owner's  bankruptcy  does  not  determine 

lien,  34 

Payment,  see  infra.  Payment.  ■ 
Restoration  of  liens  in  equity,  34 
Tender,  33 

Waiver  by  acts  or  agreements  inconsistent 
with  the  lien,  see  infra.  Waiver  by  Acts 
or  Agreements  Inconsistent  with  the 
Lien. 

Waiver  by  refusal  to  deliver  property  upon 
grounds  other  than  lien,  see  infra,  WAIVER 
by  Refusal  to  Deliver  Property  upon 
Grounds  Other  than  Lien. 

Waiver  by  taking  other  security,  see  infra. 
Waiver  bv  Taking  Other  Security. 

Waiver  bv  voluntary  surrender  of  possession, 
see  infra.  Waiver  by  Voluntary  Sur- 
render of  Possession. 
Discharge  of  Liens,  see  infra.  Determina- 
tion or  Discharge  of  Liens. 
Distinguished  from  other  securities  and  charges,  6 

Attachments  on  mesne  process,  7 

Common-laiv  liens,  7 

Mortgages,  6 

Pledges,  6 
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LIENS,  cont'd. 
Enforcement  of  liens,  34 
Common-law  liens,  34 

Liability  for  unauthorized  sale  35 
No  right  of  sale,  34 

Remedy  of  lienholder  where  property  is 
wrongfully  taken  by  a  third  party,  35 

Sale,  34 
Equitable  Liens,  36 

Against  whom  enforceable,  36 

Enforceable  only  in  equity,  36 

Mode  of  enforcing,  36 
Statutory  liens,  35 

In  general,  35 

Performance  of  statutory  requirements, 
36 

Statute  of  limitations,  36 
When  equity  has  jurisdiction  to  enforce 
a  stai  utory  lien,  35 
Equitable  liens,  12 

Assignment  ol  liens,  26 
Definition,  12 

Enforcement  of  Liens,  see  infra,  Enforce- 
ment of  Liens. 
In  general,  12 

Lien  arising  from  express  contract,  13 

Advances  made  under  agreement  for 
security,  19 

Agreement  to  appropriate  rents  and 
profits  or  proceeds  of  land  to  payment 
of  debt,  19 

Agreement  to  insure  mortgaged  prem- 
ises to  secure  mortgagee,  14 

Appropriation  of  fund  pro  tan  to,  17 

Bills  of  exchange,  18 

Checks,  18 

Consignment  to  creditor  of  specific  prop- 
erty to  liquidate  debt,  19 

Construction  of  contracts,  16 

Description  of  property,  14 

Essential  elements,  14 

Form  of  agreement  not  material,  14 

Future  acquired  property,  15 

How  created,  13 

Intention  to  create,  14 

Lien  not  created  by  mere  agreement  to 
pay  debt,  17 

Liens  arising  from  orders  or  assign- 
ments, 16 

Maxitn  of  equity  upon  which  doctrine 
rests,  14 

Sufficient  identification  of  the  property 
charged,  14 

Verbal  contract  creating  lien  on  personal 
property,  14 

Written  agreement  to  convey  property 
as  security,  14 

Written  contracts  showing  intention  to 
charge  particular  property,  13 
Liens  founded  on  equitable  principles  in  ab- 
sence of  express  contract,  19 

In  general,  19 

Lien  of  person  beneficially  entitled  to 
money,  22 

Liens  for  improvements  and  repairs,  see 
infra,  IMPROVEMENTS  AND  REPAIRS. 

No  lien  for  advances  in  absence  of  agree- 
ment therefor,  23 

Owner's  lien  for  money  or  property  un- 
lawfully obtained  from  him,  22 

Voluntary  payment  of  another's  liabili- 
ties creates  no  lien,  23 
Possession  not  essential,  12 
Property  must  be  distinctly  traced,  13 

1 


LIENS,  cont'd. 
Ex  contractu,  see  infra,  Contracts. 
Express  contract,  see  infra,  Contracts. 
Fraud : 

Improvements    or    repairs    induced  by 
fraud,  21 
Future  acquired  property,  15 
General  liens,  9 

Express  contract,  9 

Manner  of  dealing  with  parties,  9 

Usage,  9 

When  bailee  has  general  lien  on  thing 
bailed,  9 
Implied  liens,  7 
In  general,  7 

Lien  founded   upon    immemorial  recog- 
nition of  the  common  law,  7 

Lien  implied  from  mode  of  dealing  be- 
tween parties,  8 

Liens  resulting  from  established  usage  of 
particular  trade,  7 

Relationship  of  debtor  and  creditor  es- 
sential to  liens,  8 

Services,  8 
Improvements  and  repairs,  20 

Fraud  or  acquiescence  on  part  of  real 
owner,  21 

Of  p  joint  owner,  20 

Of  lessee  under  lessor's  covenant  to  com- 
pensate for  improvements,  22 
Of  life  tenant   for  improvements  com- 
menced by  testator,  21 
Of  one  laboring  under  a  mistake  as  to 
title,  20 
mention,  15 
Interest : 

Person  can  create  a  lien  only  to  the  ex- 
tent of  his  interest,  10 
Interpretation : 

Interpretation  of  the  particular  provisions 
of  certain  contracts,  16 

Strict  construction,  9 
Joint  tenants  and  tenants  in  common : 

Improvements  and  repairs,  20 
Jurisdiction,   see    infra,    ENFORCEMENT  OF 

Liens: 
Landlord  and  tenant,  22 
Limitation  of  actions : 

Enforcement  of  liens,  36 
Livery-stable     keepers,     see  LlVERY-STABLE 

Keepers: 
Lost  property  : 

Reimbursement,  583 

Reward,  583 
Master  and  servant : 

Implied  liens  for  services,  8 
Merger,  34 

Mingling  secured  with  unsecured  claims,  32 
Mistake : 

Improvements  and  repairs,  20 
Mortgages : 

Liens  and  mortgages  distinguished,  6 
Waiver  by  taking  mortgage,  30 
Notes,  see  infra.  Bills  and  Notes: 
Orders : 

Liens  arising  from  orders  or  assignments,  16 

Appropriation  of  fund  pro  tanto  essen- 
tial, 17 
Bills  of  exchange,  18 
Checks,  18 
In  general,  16 

Liens  not  created  by  mere  agreement  to 
pay  debt  out  of  designated  fund,  17 
Particular  liens,  8 
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MENS,  cont'd. 
Payment,  32 

Discharge,  32 

Effect  of  receipt  in  full,  33 

Right  of  prior  payment,  6 

Voluntary  payment,  23 

When  debtor's  note  will  constitute  pay- 
men',  32 
Pledge  and  collateral  security : 

Liens  and  pledges  distinguished,  6 

Waiver  by  taking  pledge,  30 
Possession  (see  infra.  Waiver  by  Voluntary 
Surrender  of  Possession): 

Equitable  liens,  12 

Essential  to  a  common-law  lien,  10 

Statutory  liens,  24 
Property : 

No  man  can  have  lien  on  his  own  goods, 
11 

No  right  of  property  conferred  by  lien,  11 
Receipt : 

Effect  of  receipt  in  full,  33 
Remainders,  21 

Repairs,  see  infra,  Improvements  AND  Re- 
pairs. 
Scope  of  title,  6 
Statutory  Liens,  23 

Assignment  of  liens,  25 

Common-law  lien  waived  by  perfecting 

claim  to  statuiory  lien,  32 
Construction,  24 
In  general,  24 

Liens  to  be  enforced  as  liens  created  by 
a  previous  statute  are  enforced,  24 
Effect  of  legislation,  23 
Enforcement  of  liens,  35 
Possession  not  essential,  24 
Power  of  legislature  to  modify  or  destroy, 

24 

Power  to  create,  23 

Regulated  by  the  law  of  the  forum,  24 
Subrogation,  26 

Suretyship,  see  infra,  Waiver  by  Taking 

Other  Security. 
Tender,  33 

Title,  see  infra.  Property. 
Usages  and  customs : 

Credit  by  usage  of  trade,  11 

General  liens  may  arise  from  the  usage  of 
trade,  9 

Lien  resulting  from  established  usage  of 
particular  trade,  7 
Voluntary  payment,  23 

Waiver  by  acts  or  agreements  inconsistent  with 
Lien,  28 

Agreement  for  retention  of  lien  to  a  speci- 
fied extent,  29 
Inconsistent  agreements  as   to  time  or 

mode  of  payment,  28 
In  general,  28 
Waiver  by  conversion  of  property,  32 
Waiver  by  express  agreement,  28 
Waiver  by  mingling  secured  with  unsecured 
claims,  32 

Waiver  by  refusal  to  deliver  property  upon 
grounds  other  than  lien,  31 
Claims  of  general  lien  by  particular  lien- 
holder,  32 

Denial  of  owner's  title,  or  claim  of  title  in 

lienholder,  31 
In  general,  31 

Unqualified    refusal  to  deliver  property 
without  claiming  lien,  31 


LIENS,  cont'd. 

Waiver  by  taking  other  security,  29 

General  rule,  29 

Taking  mortgage  or  pledge,  30 

Taking  note  or  other  personal  security  or 

debtor,  29 
Taking  security  of  third  person,  30 
Taking  security  payable  at  a  distant  day, 

3i 

Waiver  by  voluntary  surrender  of  possession,  26 

Attachment  at  suit  or  by  instigation  of 
lienholder,  27 

Common-law  lien  waived  Dy  voluntary 
surrender  of  possession,  26 

Constructive  possession  sufficient  to  main- 
tain lien,  27 

Execution  at  suit  or  by  acquiescence  of 
lienholder,  27 

Lien  not  determined  by  voluntary  surren- 
der of  possession,  27 

Lien  not  revived  by  subsequently  acquired 
possession,  28 

Rule  stated,  26 

Surrender  of  part  of  property,  28 
Transfer  of  possession  to  owner  under 
agreement  for  retention  of  lien,  27 
Waiver  of  common-law  lien  by  perfecting 
claim  to  statutory  lien,  32 

LIEU,  37 

LIEUTENANT  GOVERNOR,  38 
LIFE,  38 

LIFE  ANNUITY,  38 

LIFE  ESTATE,  38 

LIFE  INSURANCE,  42 

Abandonment  of  contract  by  insurer,  98 

Company  ceasing  so  carry  on  business,  99 

Compelling  insurer  in  equity  to  accept 
premiums,  99 

In  general,  98 

Measure  of  damages,  99 

Refusal  of  insurer  to  accept  premiums,  99 
Accident,  see  infra.  Suicide. 
Actions  on  policies,  102 

Amount  of  recovery,  106 

Another  suit  pending,  106 

Breach  of  warranty,  105 

Compromise  of  claim,  106 

Defenses,  105 

Demand  for  payment,  105 

Effect  of  laches,  104 

Insurable  interest,  105 

Limitation  in  policy,  103 

Limitation  of  action,  103 

Minority  of  beneficiaries,  104 

Nonpayment  of  premiums,  105 

Payment,  106 

Time  of  bringing  suit,  103 

Waiver  of  limitation,  104 

When  limitation  begins  to  run,  104 

When  right  of  action  accrues,  103 

Who  may  sue,  102 
Age,  6S 

Infants,  42 

Statutes  fixing  an  age  limit,  43 
Agency : 

Acceptance  of  note  by  agent,  48 
Acceptance  of  payment  of  premium  after 

maturity  by  agent,  58 
Acceptance  of  property  agent's  individual 

transaction,  49 
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IAfK  INSURANCE,  cont'd. 
Agency,  cont'd. 

Agent  accepting  property  in  payment  of 
his  commission,  49 

Agent's  authority  to  accept  property  in 
payment,  48 

Application  of  funds  in  agent's  hands,  50 

Payment  by  insurance  agent,  50 

Placing  funds  in  hands  of  agent  of  assured 
to  pay  premiums,  51 
Alcoholism,  61 

Death  from  intoxicating  drink  or  opium,  79 

Use  of  alcoholic  or  other  stimulants,  67 
Application  (see  infra,  Evidence): 

Statements  in  application,  see  infra.  War- 
ranties and  Representations. 
Assignment : 

After  death  of  insured,  87 

Burden  of  proving  an  assignment,  87 

Conflict  of  laws,  90 

Creditors,  87 

As  against  creditors  of  assignor,  88 
Assignment  absolute  in  form,  88 
Assignment  as  collateral  security,  87 
Assignment  intended  as  payment,  88 
Duty  of  assignor  to  pay  premiums,  88 
Renewal  of  note  secured,  88 

Duress,  89 

Effect,  86 

Effect  of  assignment,  87 
Effect  of  invalid  assignment,  90 
Fraud,  89 

Insurable  interest,  92 
Invalid  assignment,  90 
Nonassignable  policies,  86 
Notice  of  assignment,  94 

In  general,  94 

Time  of  giving  notice,  95 

What  is  sufficient  notice,  95 
Policy  payable  to  legal  representatives  of 

insured,  86 
Preference  of  creditor,  8g 
Qualified  assignment,  88 
Revocable  assignment,  88 
Rights  and  liabilities  of  assignee,  96 

Amount  of  recovery,  96 

In  general,  96 

Right  of  assignee  under  void  assignment 

to  reimbursement,  97 
Right  to  sue,  97 
Validity,  86 

What  constitutes  an  assignment,  93 

Acknowledgment  by  the  insurer  of  re- 

cei  pt  of  notice,  95 
Assignment  by  separate  instrument,  93 
Assignment  in  duplicate,  94 
Assignment  need  not  necessarily  be  in 

wriiing,  93 
Assignment  without  delivery,  94 
Consenl  of  insurer,  96 
Effect  of  stipulations  in  policy,  94 
Indorsement  in  blank  and  delivery,  93 
In  general,  93 

No  particular  form  required,  93 
Notice  of  assignmenl,  94 
Notice  should  be  express,  95 
Time  of  giving  notice,  95 
WhatU  sufficient  notice,  95 
Who  may  assign,  90 
Beneficiary,  91 
Consent  of  husband,  92 
Policy  taken  out  in  favor  of  wife  and 
children,  91 
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lilFFl  INSURANCE,  cont'd. 
Assignment,  cont'd, 

Who  may  assign,  cont'd. 

Stat  ute  authorizing  assignment  by  wn<,, 

92 

The  insured,  90 

Where  insured  is  himself  beneficiary,  91 
Who  may  be  assignee,  92 
Avoidance,  see  infra,  FORFEITURE. 
Beneficiary : 

Assignment,  ()T 
Bills  and  notes  (see  infra,  Premium  Note): 
Acceptance  of  note  by  agent,  48 
Foreign  bill  of  exchange,  47 

Diligence  required  to  enforce  forfeiture, 
.47 

Paid-up  or  committed  insurance,  see  infra. 

Paid-up  or  Commuted  Insurance. 
Payment  by  note,  48 
Payment  of  foreign  bill  of  exchange,  48 
Breach  of  conditions  : 
Forfeiture : 

Condition  as  lo  soundness  of  health,  61 
Engaging  in  prohibited  occupation,  61 
Impairment  of  health  by  intemperance, 
61 

Military  or  naval  service,  61 
Nonpayment  of  premiums,  61 

Business,  see  infra,  Occupation. 
Commuted  insurance,  see  infra.  Paid-up  or 

Commuted  Insurance. 
Compromise,  106 

Concealment  in  absence  of  inquiry,  70 

Failure  to  answer  question,  71 
In  general,  70 
Conditions,  see  infra.  Forfeiture. 
Conflict  of  laws : 

Assignment,  90 
Consent  of  insurer,  96 

Conditions  requiring  consent  held  inap- 
plicable, 96 
In  general,  96 

Waiver  of  condition  requiring  consent,  96 
Consideration,  89 

Assignment,  89 

Whether   new  consideration  is  required 
where  policy  is  reinstated,  59 
Consumption,  67,  79 
Coroner's  verdict,  111 
Creditors : 

Assignment  to  creditor,  87 
Crime,  see  infra.  Violation  of  Law. 
Custom,  see  infra.  Usages  and  Custom. 
Death  (see  infra.  Evidence;    Notice  and 
Proofs  of  Death): 
Acceptance  of  payment  of  premium  after 
death  of  insured  in  ignorance  of  such 
death,  59 
Declarations,  106 
Definition,  42 
Demand  for  payment,  105 
"  Die  by  his  own  hand,"  77  , 
"Disease"  (see  infra.  Warranties  and  Rep- 
resentations), 64 
Dividends,  97 

Action  for  accounting,  98 
Application  of  dividends  to  payment  of  pre- 
miums, 50 

Application    to   interest  on  premium 

notes,  50 
General  rule,  50 

Representations  as  to  sufficiency  of  divi- 
dends to  pay  premium  notes,  51 
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LiIFE  INSURANCE,  cont'd. 
Dividends,  cont'd. 

Discretion  of  company  in  making  distri- 
bution of  surplus,  97 
Distribution  of  surplus,  98 
No  right  of  action  to  recover  share  of  un- 

apportioned  surplus,  98 
Notice  to  insured  of  amount  of  dividends, 

53 

Paid-up  or  commuted  insurance,  83 
.  Participation  in  profits  in  general,  97 
Drunkenness,  67,  79 

Impairment  of  health  by  intemperance,  61 
Duress : 

Assignment,  89 
Evidence  (see  infra.  Suicide): 
As  to  truth  or  falsity  of  statements  in  appli- 
cation, 106 
Application  for  naturalization,  109 
Application  for  pension,  110 
Application  to  other  company,  109 
Certificate  of  examining  physician,  108 
Declarations  not  a  part  of  the  res  gesttz, 
107 

Declarations  of  insured,  106 
Declarations  of  insured  prior  to  applica- 
tion, 107 

Declarations  subsequent  to  contract,  1.  7 
Entries  made  in  the  records  of  medical 

institution,  108 
Expert  testimony,  109 
Opinion  evidence,  109 
Physician's  certificate  to  board  of  health 

10S 

Proofs  of  dea  h,  107 

Testimony  of  medical  attendant  of  in- 
sured, 108 
Testimony  of  nonexpert,  109 
Testimony  of  physician,  108 

Of  death  of  insured,  no 

Of  the  cause  of  death,  no 

Of  the  fact  of  death,  no 

Proof  by  circumstantial  evidence,  no 

Records  of  board  of  health,  111 

Verdict  of  coroner's  jury,  no 

Proofs  of  death,  see  infra.  Notice  and 
Proofs  of  Death. 
Excepted  causes  of  death,  71 

Casualties  or  consequences  of  war  or  re- 
bellion, 79 

Death  while  engaged  in  violation  of  law,  see 
infra.  Violation  of  Law. 

Intoxicating  drink  or  opium,  79 

Pulmonary  disease,  79 

Self-destruction,  seefnfra,  SUICIDE. 
Excuses  for  nonpayment  of  premium,  51 

Custom  prevailing  among  insurance  com- 
panies, 54 

Insanity,  51 

Insolvency  of  insurer,  51 
Interruption  of  payment  by  war,  52 
Sickness,  51 
Sunday,  52 

Want  of  notice  of  time  of  payment,  see  in- 
fra, Want  of  Notice  of  Time  of  Pay- 
ment. 

Where  day  of  payment  falls  on  Sunday  or 
holiday,  52 
Expert  and  opinion  evidence,  109 
Express  : 

Delivery  to  express,  49 
Extension : 

Death  during  period  of  extension  by  terms 
of  policy,  45 


LIFE  INSURANCE,  cont'd. 

False  representations  see  infra,  WARRANTIES 

and  Representations. 
Family : 

Facts  relating  to  health  of  family,  66 

Consumption,  67 
Good  health  of  family,  66 
Hereditary  disease,  67 
Insanity,  67 
Family  physician,  66 

Foreign  bills  of  exchange,  see  infra.  Bills  and 
Notes. 

Forfeiture  (see  infra,  Excuses  for  Nonpay- 
ment; Waiver  by  Insurer),  44,  60 
Affirmative  action  by  insurer  unnecessary, 
47 

Breach  of  conditions,  60 

Restriction  upon  travel,  60 
Concealment  in  the  absence  of  inquiry,  70 
Condition  as  to  soundness  of  health,  61 
Death  during  period  ol  extension  by  terms 

of  policy,  45 
Engaging  in  prohibited  occupation,  61 
Equitable  relief,  45 
Foreign  bill  of  exchange.  47 
Impairment  of  health  by  intemperance,  61 
Military  or  naval  service,  61 
Nonforfeiture  statutes,  46 
Nonpayment  of  piemium,  44,  61 
Nonpayment  of  premium  note,  46 
Note  payable  on  demand,  47 
Paid-up  or  commuted  insurance,  85 
Part  payment,  45 

Payment  a  condition  precedent,  45 
Premium  note,  46,  47 
Reinstatement,  45 

Representations,    see   infra,  WARRANTIES 

and  Representations. 
Restriction  upon  travel,  60 

Breach  of  restriction,  60 

Effect  of  permit,  60 

Failure  to  follow  terms  of  permit  on  ac- 
count of  illness,  60 
Postdating  restriction,  60 
Strict  compliance  with  terms  of  permit 
required,  60 
Waiver  of  statutory  provisions,  46 
Warranties  and  representations,  see  infta, 
Warranties  and  Representations. 
Fraud : 

Assignment,  89 

Policy  incontestable  for  fraud  after  speci- 
fied period,  80 
Hand : 

"Die  by  his  own  hand,"  77 

Health  (see  infra.  Family;  Warranties  and 
Representations): 
Condition  as  to  soundness  of  health,  61 
Impairment  of  health  by  intemperance,  61 

Holiday,  52 

Homicide,  see  infra. Violation  of  Law. 
Husband  and  wife : 

Assignment ,  91 
Incontestable  clauses,  79 

Clause  operating  after  specified  period,  79 

Clause  operating  from  issue  of  policv,  79 

Policy  incontestable  for  fraud  after  speci- 
fied period,  So 

Rule  of  construction  applicable,  80 

Validity,  79 

Wagering  policy,  80 
Infants.  42 
Insanity,  51 

Evidence,  78 
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LIFE  INSURANCE,  cont'd. 
Insanity,  cont'd. 

Facts  relating  to  health  of  family,  67 
Suicide,  see  infra.  Suicide. 
Whether    insanity    constitutes  unsound 
health,  63 
Insolvency  and  bankruptcy,  51 
Insurable  interest : 

Who  may  be  assignee,  92 
Intemperance : 

Death  from  intoxicating  drink  or  opium, 
79 

Impairment  of  health  by  intemperance,  61 
Use  of  alcoholic  or  other  stimulants,  67 
Interest,  106 

Intoxicating  drinks,  see  infra.  Alcoholism. 
Laches,  104 

Laiv,  see  infra.  Violation  of  Law. 
Limitation  of  actions,  100,  103 

Limitation  in  policy,  103 

Minority  of  beneficiaries,  104 

Statute  of  limitations,  103 

Waiver  of  limitation,  104 

When  limitation  begins  to  run,  104 
Mail: 

Notice  mailed  but  never  reaches  insured, 
54 

Payment  by  mail,  49 

In  general,  49 

Time  of  mailing,  49 
Married,  68 
Medical  attendance,  65 

Meaning  of  medical  attendance,  66 
Representation,  66 
Warranty,  65 
Misrepresentations,  see  infra,  WARRANTIES 

and  Representations. 
Mode  of  Payment,  48 

Acceptance  of  property  agent's  individual 

transaction,  49 
Agent  accepting  property  in  payment  of 

his  commission,  49 
Agent's  authority  to  accept  property  in 

pavment,  48 
Application  of  dividends,  50 
Application  of  funds  in  ageni's  hands,  50 
Application  to  interest  on  premium  notes, 

50 

By  note,  48 

Charging   premium    to  account  of  as- 
sured, 51 
Check,  48 

Delivery  to  express,  49 
Foreign  bill  of  exchange,  48 
Payment  by  insurance  agent,  50 
Payment  by  mail,  49 

Placing  funds  in  hands  of  agent  of  as- 
ured,  51 

Premium  note,  49,  50 

Property  or  services,  48 

Representations  as  to  sufficiency  of  divi- 
dends to  pay  premium  notes,  51 

Time  of  mailing,  49 

Naturalization,  Application  for,  109 
Necessity  of  payment  of  premium,  43 

As  prerequisite  to  validity  of  contracl,  43 

Condition    in    policy    requiring  prepay- 
ment, 44 

To  avoid  forfeiture,  44 

Affirmative     action    by    insurer  un- 
necessary, 47 
Death  during  period  of  extension  by 
terms  of  policy,  45 
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LIFE  INSURANCE,  cont'd. 
Necessity  of  payment  of  premium,  cont'd. 
To  avoid  forfeiture,  cont'd. 
Equitable  relief,  45 
Foreign  bills  of  exchange,  47 
Nonforfeiture  statutes,  46 
Nonpayment  of  premium,  44 
Nonpayment  of  prcmim  note,  46 
Note  payable  on  demand,  47 
Part  payment",  45 

Payment  a  condition  precedent,  45 
Premium  note,  46,  47 
Reinstatement,  45 
Waiver  of  statutory  provision,  46 
Where  contract  does  not  require  pre- 
payment, 43 
Notice,  see  infra.  Assignment. 
Notice  and  proofs  of  death  (see  infra.  Evi- 
dence), 99 

As  to  truth  or  falsity  of  statements  in  applica- 
tion, see  infra,  EVIDENCE. 
Effect  of  narration  of  unnecessary  facts, 
101 

Necessity  for,  99 

As  a  condition  precedent  to  right  of  ac- 
tion on  policy,  99 

Express  waiver,  100 

Implied  waiver,  100 

Limitation  as  to  time,  100 

Waiver  of  proof,  100 
Performance   of    impossible  conditions, 

101 

Proof  of  cause  of  death,  101 
Requirements  must  be  reasonable,  101 
Sufficiency  of  proof,  101 
Waiver  of  defects,  102 
Who  should  furnish  proofs,  101 
Notice  of  time  of  payment,  52 

Agreement    to  give  notice  by  terms  of 

policy,  54 
Effect  of  custom  of  giving  notice,  52 
In  general,  52 

Notice  mailed,  but  never  reaches  insured, 

t54 

Notice  required  under  statute,  53 
Parol  agreement,  54 

Where  insured  is  entitled  to  reduction  of 
premium  by  dividend,  53 
Occupation : 

Character  of  insured  in  pursuing  occupa- 
tion, 68 

Engaging  in  prohibited  occupation,  61 
Warranties  and  representations,  68 
Opium,  67,  79 

Other  existing  insurance,  69 
Paid-up  or  commuted  insurance,  81 

Amount  of  policy,  85 

Breach  of  contract  to  issue  policy,  85 

Commutation  as  to  amount,  85 

Definition,  81 

Effect  of  temporary  incapacity  of  company 

to  issue  paid-up  policies,  84 
Forfeiture  of  policy,  85 
How  right  arises,  81 
Interest  on  loan,  86 

Operation  of  original  policy  as  paid-up 
policy,  81 

Payment  of  designated  number  of  premiums,  82 

Dividends  applicable  to  payment,  83 
In  general,  82 

Note  given  for  premium  subsequent  to 

designated  number,  83 
Payment  by  note,  82 
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LiIFE  INSURANCE,  cont'd. 

Paid-up  or  commuted  insurance,  cont'd. 
Payment  of  designated  number  of  premiums, 

cont'd. 

Payment  of  inierest  on  premium  notes, 

82 

Where  premium  notes  are  treated  as 
loans,  82 

Prerequisites  to  existence  of  the  right,  82 
Stipulations  in  pamphlet  or  circular,  81 
•  Surrender  after  default  without  limita- 
tion, 84 

Surrender  of  original  policy  and  demand 

ot  paid-up  policy,  83 
Surrender  within    stipulated   time  after 

default,  84 
Term  insurance,  85 
Participation  in  pro  fits,  see  infra,  Dividends. 
Payment  of  Premiums  (see  infra.  Mode  of 

Payment;   Necessity  of  Payment  of 

Premium): 
Demand,  105 

Excuses  for  nonpayment,  see  Excuses  for 

Nonpayment. 
Notice  of  time  of  payment,  see  infra,  No- 
tice of  Time  of  Payment. 
Paid-up  or  commuted  insurance,  see  infra, 
Paid-up  or  Commuted  Insurance. 
Permit : 

Restriction  upon  travel,  60 
Physician,  see  infra,  Evidence,  66 
Preference  of  creditor,  89 
Premium,  43 

Abandonment  of  contract  by  insurer,  see  in- 
fra. Abandonment  of  Contract  by  In- 
surer. 

Discrimination  in  rates,  43 

Excuse  for  nonpayment,  see  infra,  Excuse 

for  Nonpayment. 
General  statemeni,  43 

Mode  of  Payment,  see  infra,  Mode  of  Pay- 
ment. 

Necessity  of  payment,  see  infra.  Necessity 

of  Payment  of  Premium. 
Nonpayment  of,  46 

Paid-up  or  commuted  insurance,  see  infra, 

Paid-up  or  Commuted  Insurance. 
Premium  note,  46,  47 

Application  of  dividends  to  interest  on 

premium  notes,  50 
Application  of  dividends  to  payment  of 

premiums,  50 
Paid-up  or  commuted  insurance,  see  infra. 

Paid-up  or  Commuted  Insurance: 
Payment  of,  48 

Representations  as  to  sufficiency  of  divi- 
dends to  pay  premium  notes,  51 
Previous  rejection  for  insurance,  68 

Application  not  finally  passed  upon  by 
company,  69 

In  general,  68 

Statement  not  amounting  to  a  warranty,  69 
Where  policy  was  issued  but  never  de- 
livered, 69 

Where  prior  rejection  was  made  by  de- 
fendant, 69 

Assignment,  90 
Profession,  see  infra,  Occupation. 
Profits,  see  infra,  Dividends. 
Proofs   of  Death,  see  infra,   Notice  AND 

Proofs  of  Dk a  nr. 
Proximate  and  Remote  Causes  : 

Violaiion  of  law,  71 
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LiIFE  INSURANCE,  cont'd. 
Pulmonary  disease  67,  79 

Rejection  for  insurance,  see  infra,  PREVIOUS 

Rejection  for  Insurance. 
Relation  between  insured  and  beneficiary,  70 
Representations,  see  infra,  Warranties  AND 

Representations. 
Res  gesta:,  107 
Residence,  70 
Revival : 

Agreement  to  revive  or  reinstate,  59 
"  Sane  or  insane,"  76 
Self-destruction,  see  infra,  Suicide. 
"  Serious  illness,"  64 

Set-off,  recoupment  and  counterclaim,  106 
Sickness,  51 

Failure  to  follow  terms  of  permit  on  ac- 
count of  illness,  60 
Single,  68 
Sound  health,  62 

In  general,  62 

Insanity,  63 

Meaning  of  the  term,  62 
"  Spitting  of  blood,"  64 
Suicide,  73 

By  accident,  77 

Construction  of  words  "  die  by  his  own 

hand,"  77 
Construction  of  words  "  voluntary  or 

involuntary,"  77 
Presumption  of  accident,  77 
Evidence,  77 

Circumstantial  evidence,  77 
Declarations  of  deceased,  78 
Expert  testimony,  78 
Insanity,  78 

Of  intentional  self-destruction,  77 
Of  mental  condition  of  suicide,  78 
Statement  in  proof  of  death,  78 
Verdict  of  coroner's  jury,  78 

Insanity,  75 

Burden  of  proof,  76 
English  doctrine,  75 
Interpretation  of  suicide  clause,  75 
Massachusetts  doctrine,  75 
Prevailing  view  in  United  Slates,  75 
When   policy  excepts  suicide  sane  or 
insane,  76 

Verdict  of  coroner's  jury,  in 

While  sane,  73 

By-laws  of  mutual  benefit  associations, 
74 

Express  exception,  74 
Fraud  upon  insurer,  74 
Implied  exception,  73 
Insurance  for  benefit  of  estate  of  in- 
sured, 73 

Policy  payable  to  nominated  bene- 
ficiary, 74 

Promissory  warranty,  74 

Public  policy,  74 

Statutory  limitations,  75 

Suicide  within  period  limited  by  policy, 
75 

Sundays : 

Where  day  of  payment  falls  on  Sunday,  52 

Surplus,  see  infra.  Dividends. 
Term  insurance,  85 

Time  of  Payment,  see  infra.  Notice  of  time 

of  Payment. 
Travel : 

Restriction  upon  travel,  see  infra.  Forfeit- 
ure. 
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LIFE  INSURANCE,  cont'd. 
Usages  and  customs : 

Customary  indulgence  to  policy  holders 

generally,  56 
Customary  indulgence  to  the  insured,  56 
Custom  to  allow  grace,  54 
Effect  of  custom  to  give  notice,  52 
Violation  of  law,  71 

Criminal  and  civil  violations  of  law,  72 
Deaih  not  necessarily  from  danger  peculiar 

to  crime,  73 
Dealh  while  engaged  in,  71 
Death  while  escaping  after  commission  of 

crime,  73 
Inierpretation  of  exception,  71 
Killing  after  ending  combat,  73 
Killing  out  of  revenge,  73 
Proximate  and  remote  causes,  71 
When  insured  provokes  acts  of  violence,  72 
When  policy  contains  exception,  71 
When  policy  contains  no  exception,  71 
"  Voluntary  or  involuntary,"  77 
Wagering  policy : 

Incontestable  clauses,  80 
Waiver,  see  infra.  Notice  and  Proofs  of 

Death. 
Waiver  by  insurer,  54 

Acceptance  oy  agent,  58 
Acceptance  of  premium,  58 
Acts  after  issuance  of  policy,  but  prior  to 

forfeiture,  55 
Acts  indicating  that  prompt  payment  will 

not  be  required,  55 
Acts  subsequent  to  forfeiture,  57 
Agreement  to  revive  or  reinstate,  59 
Circular  granting  days  of  grace,  56 
Conditional  acceptance  of  premium,  58 
Conditional  waiver,  55 
Conduct  of  insurer  indicating  that  pre- 
mium will  not  be  accepted,  57 
Customary  indulgence  to  policy  holders 

generally,  56 
Customary  indulgence  to  the  insured,  56 
Express  agreement  to  accept  payment  after 

maturity,  56 
Ignorance  of  death  of  insured,  59 
In  general,  54 

Necessity  of  new  consideration,  59 
Parol  agreement  at  or  before  issuance  of 
policy,  55 

Payment  of  overdue  premium  note,  59 

U  nconditional  delivery  of  policy,  55 

As  to  place  of  payment,  57 

By  agent,  55 
Want  of  notice  of  time  of  payment,  see  infra, 

Notice  of  Time  of  Payment, 
War : 

Intsrruption  of  payment  by  war,  52 
Warranties  and  representations,  62 

Age,  68 

Breach  of  warranty,  105 
Consum ption,  67 

Facts  relating  to  health  of  family,  66 
Family  physician,  66 
General  statement,  62 
Good  health  of  member  of  family,  66 
Health,  62 

Hereditary  disease,  67 
Insanity,  67 
Married,  68 

Medical  attendance,  65 
Occupation,  68 
Other  existing  insurance,  69 
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LIFE  INSURANCE,  cont'd. 
Warranties  and  representations,  cont'd. 
Physical  condition  of  insured,  02 

Affection  of  the  liver,  64 
Difficulty  with  head  or  brain,  65 
Disease,  64 

Disease  of  the  kidneys,  64 
Effect  of  change  in  health  after  applica- 
tion, 65 
Good  faith  as  a  defnese,  62 
Insanity,  63 

Meaning  of  the  term  "  good  health  "  or 

"  sound  health,"  62 
Open  sores,  64 

Presumption  against  trivial  ailments  or 

injuries,  63 
Serious  illness,  64 
Serious  personal  injury,  64 
Sound  health,  62 
Specific  disease  or  complaint,  63 
Spitting  blood,  64 

Truth  of  statement  question  for  jury,  63 
Whether  insanity  constitutes  unsound 
health,  63 
Previous  rejection  for  insurance,  68 
Rejection  for  insurance,  68 
Relation  between  insured  and  beneficiary, 
70 

Residence,  70 
Single,  68 

Specific  warranties,  62 
Use  of  alcoholic  or  other  stimulants,  67 

Usual  medical  attendance,  66 
Who  may  be  insured,  42 
Witnesses ,  see  infra,  Evidence. 

LIFE  TABLES,  ill 

LIFE  TENANT,  38 

LIGAN,  in 

LIGEANCE,  ill 

LIGHT,  in 

LIGHT  AND  AIR,  112 

Abandonment,  127 

Acquisition  of  right  to  light  and  air,  113 

By  grant,  113 
Covenant,  113 

Easement  appurtenant  to  property  con- 
veyed, 116 
Easement  of  necessity,  115 
Easement  of  necessity  must  be  real  and 

obvious  necessity,  115 
Express  grant,  113 
Implied  grant,  114 

Implied  reservation  in  favor  of  grantor, 
116 

In  general,  113 
Landlord  and  tenant,  116 
Prescription,  116, 
Ancient  lights,  116 
Custom  of  London,  117 
English  doctrine,  116 
English  prescription  act,  117 
Possession  of  light  and  air  cannot  be  ad- 
verse, 119 
Reasons  for  United  States  rule,  119 
Two  tenements  held  by  two  tenants  un- 
der common  landlord,  117 
Unfinished  and  unoccupied  house,  117 
United  States  doctrine,  118 
What  constitutes  interruption  of  the  en- 
joyment, 117 
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LIGHT  AND  AIR,  cont'd. 
Actions  for  obstruction  of  light  and  air,  122 

Action  ai  law,  123 
Action  by  lessee,  123 
Action  by  owner,  123 
Action  by  reversioner,  123 
Allowance  of  benefits,  127 
Application  before  completion  of  structure, 
125 

Burden  on  plaintiff  to  establish  easement, 

•  126 
Damages,  126 

Discretion  of  court  to  grant  injunction  or 

award  damages,  125 
Effect  of  statutes,  122 
Evidence,  126 
Inchoate  right,  124 
In  general,  122 
Injunction.  124 

Injuction  only  granted  in  case  of  material 

injury,  124 
Inquiry  as  to  damages,  126 
Laches,  125 

Mandatory  injunction,  125 

Material  injury,  124 

Measure  of  damages,  126 

No  right  of  action  in  absence  of  material 

injury,  124 
Position  of  proposed  building  immaterial, 

125 

Power  of  plaintiff  to  obtain  light  otherwise 
immaterial,  125 

Suit  in  equity,  124 

Time  of  bringing  suit,  125 

Who  may  sue,  123 
Adverse  possession,  (see  infra,  PRESCRIPTION). 
Allowance  for  benefits,  127 
Ancient  lights,  116-117 
Appurtenant,  116 
Covenant,  113 
Damages  : 

Discretion  of  court  to  grant  injunction  or 
award  damages,  125 

Inquest  of  damages,  126 

Measure  of  damages,  126 
Easements  : 

Nature  of  in  general,  113 
Elevated  railroad,  obstruction  by,  120 
Evidence,  126 

Amount  of  obstruction  question  of  fact,  126 

In  general,  126 
Extent  of  right,  119 

Measure  of  right  acquired  by  enjoyment, 
119 

Purpose  of  use  immaterial,  119 
General  doctrine  as  to  property  in  light  and 
air,  112 

Grant,  see  infra,  Acquisition  of  Right  to 

Light  and  Air. 
Highways,  120 

Incorporeal  hereditaments,  113 
Injunctions : 

Discretion  of  court  to  grant  injunction  or 
award  damages,  125 

Mandatory  injunction,  125 

Material  injury,  124 

Remedy  by  injunction  for  obstruction,  124 
Interruption  of  enjoyment,  117 
Laches,  125 

Landlord  and  tenant,  116 

Action  by  lessee  for  obstruction,  123 
Two  tenements  held  by  two  tenants  under 
common  landlord,  117 


LIGHT  AND  AIR,  cont'd. 

Loss  or  extinguishment  of  easement,  127 

Abandonment,  127 
Acquiescence  in  obstruction,  128' 
Burden  on  plaintiff  to  establish  easement, 
126 

Change  of  use,  130 

Easement  lost  where  identity  of  light  can- 
not be  shown,  130 

Effect  of  alteration  of  buliding,  128 

Improvement  of  structure  of  window,  129 

In  general,  127 

Merger  of  estates,  127 

Obstruction,  126 

Rebuilding  house,  129 

Release,  127 
Material  injury,  124 
Merger  of  estates,  127 
Necessity,  easement  of,  115 
Obstructions  (see  infra.  Actions   for  Cb- 

STRUCTION  OF  LlGHT  AND  AlR): 

Streets  and  highways,  120 
Open  ground,  120 
Prescription,  116 

Ancient  lights,  116 

Custom  of  London,  117 

English  doctrine,  116 

English  prescription  act,  117 

Possession  of  light  and  air  cannot  be  ad- 
verse, ng 

Reasons  for  United  States  rule,  119 

Two  tenements  held  by  two  tenants  under 
common  landlord,  117 

Unfinished  and  unoccupied  house,  117 

United  States  doctrine,  118 

What   constitutes  interruption  of  enjoy- 
ment, 117 
Privacy,  121 

Property  in  light  and  air,  112 
Release,  127 

Right  to  light  and  air  (see  infra.  Acquisition 
of  Right  to  Light  and  Air),  113 
Extent  of  right,  119 
In  certain  cases,  120 
Canal  a  highway,  120 
Elevated  railroad  obstructing  light  and 

air,  120 
Highways,  120 

No  right  to  privacy  from  overlooking 

windows,  121 
Open  ground,  120 
Private  way,  121 

Right   to  excess  of  air  by  undefined 

channel,  122 
Right  to  vertical  light  for  lower  floors  of 

building,  122 
Right  to  view  or  prospect,  121 
Shutting  out  one's  house  from  public 

view,  121 
Streets,  120 
In  property,  113 
Streets,  120 
View,  121 
Windows : 

Natural  right,  113 

Right  to  privacy  from  overlooking  win- 
dows, 121 

LIGHTER,  130 
LIGHTERAGE,  130 
LIGHTNING,  130 
LIKE,  130 
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LIKE  KIND,  131 
LIKELY,  132 
LIKE  MANNER,  131 
LIKE  NATURE,  131 
LIKE  NOTICE,  132 
LIKEWISE,  132 
LIMB,  133 
LIMIT,  133 
LIMITATION,  134 

LIMITATION  IN  INSTRUMENTS,  334 

LIMITATION  OP  ACTIONS,  136 

Abatement,  see  infra.  Action  Begun  and 
Dismissed  Without  Concluding  Merits. 

Absconding  debtor,  235 

Absence,  228 

Ability  to  serve  process  on  defendant,  235 
Absence  after  accrual  of  cause  of  action, 
229 

Absence  and  nonresidence  not  synony 
mous,  231 

Absence  at  accrual  of  cause  of  action,  228 
Absence  fiom  what  state,  231 
Absence  in  government  service,  231 
Absence  of  both  debtor  and  creditor,  233 
Absence  of  whom,  232 
Absence  pending  suit,  233 
Absence  without  nonresidence,  231 
Accumulating  absence  or  returns,  232 
Acquisition  of  residence  beyond  state  un- 
necessary, 231 
Atiachable  property  in  state,  235 
Character  of  absence  necessary,  230 
Continuous  absence,  231 
Criminal  law,  163 

Daily  presence  during  business  hours,  231 
Defendant  absent  when  cause  of  action  ac- 
crued, returning  and  again  departing, 
230 

Departing  without  state,  231 

Distinction  between  absence  after  and  at 

time  of  accrual  of  cause  of  action,  228 
Effect  of  defendant's  return,  233 

Clandestine  return,  233 

Meaning  of  "  return,"  233 

Temporary  return,  233 

Total  failure  of  defendant  to  return,  233 
Foreclosure  of  mortgages,  234 
General  rules,  228 
Joint  debtors,  232 

Mere  intention  to  change  residence,  230 
Nonresidence  at  accrual  of  cause  of  action, 
229 

Nonresidence  not  synonymous  with  ab- 
sence, 231 
Nonresident  plaintiff,  232 
Presumption  as  to  absence,  233 
Proceedings  in  rem,  234 
Protracted  absence,  230 
Real  actions,  234 
Repeated  absences,  230 
Residing  out  of  state,  230 
Suretyship,  232 

Where  personal  judgment  unobtainable, 
235 

Where  personal  service  on  defendant  un- 
necessary, 235 


LIMITATION  OE  ACTIONS,  cont'd. 
Accounts  of  merchants : 
Time  of  limitation,  276 

Account  must  be  open,  276 

Both  parties  must  be  merchants,  276 

Statutes,  276 

Time  no  bar  to  merchants'  accounts,  276 
Under  the  original  English  statute,  276 
Account  stated,  210 

Accrual  of  cause  of  action,  see  infra.  When 

Statute  Begins  to  Run. 
Acknowledgment,  see  infra,   New  Promise 

and  Acknowledgment. 
Acquisition : 

As  means  of  acquisition  or  exemption,  146 
Action  begun  and  dismissed  without  concluding 
merits,  261 
Cases  not  within  statute,  266 

Dismissal  for  failure  to  file  declaration 

in  time,  267 
Dismissal  for  misconductof  plaintiff,  267 
Dismissal  for  negligenceof  plaintiff,  266 
Dismissal  for  want  of  jurisdiction,  266 
Miscellaneous  cases  not  within  statute, 
267 

Where  first  action  abandoned,  267 
Common  law,  261 

Conditions  essential  for  application  of  statute, 
265  . 

Actual  beginning  of  first  action,  266 
Cause  of  action,  265 
Courts,  266 
Form  of  action,  266 
Identity  of  cause  of  action,  265 
Parties,  265 
Construction  and  operation  of  statute,  264 
Effect  on  original  limitation,  264 
In  courts  of  equity,  265 
Necessity  for  strict  following  of  statute, 
264 

Special  contractual  limitation,  264 
Time  within  which  new  action  must  be 

brought,  264 
To  whose  benefit  statute  inures,  264 
Where   limitation    is    qualification  of 
right,  265 
Original  statute,  262 
Scope  of  statute,  262 
To  what  cases  statute  applies,  262 
Action  premature,  263 
Death  of  party,  263 
First  action  prematurely  brought,  263 
In  general,  262. 
Involuntary  nonsuit,  263 
Judgment  for  plaintiff  arrested,  262 
Judgment  for  plaintiff  reversed,  262 
Miscellaneous  cases  within  the  statute, 
263 

Plaintiff  nonsuited,  263 
Voluntary  nonsuit,  263 
Under  statutes,  262 
Adequate  remedy  at  law,  157 
Admissions,  see  infra,  New  Promise  or  Ac- 
knowledgment. 
Advancements : 

Part  payment,  326 
Adverse  possession : 

Distinguished  from  adverse  possession, 
148 
Agency,  187 

Fraud  and  concealment,  249 
Knowledge  by  plaintiff's  agent  of  existence 
of  fraud,  253 
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LIMITATION  OP  ACTIONS,  cont'd. 
Agency,  cont'd. 

New  promise  and  acknowledgment,  305, 
306,  316 

Agreements  not  to  plead  statute,  see  infra, 
Waiver  and  Agreements  Not  to  Plead 
Statute. 

Alteration,  see  infra,  CONSTITUTIONALITY  OF 

Statutes  of  Limitation. 
Annuity,  211  • 
Appeal : 

Delay  caused  by,  2IQ 
Assault  and  battery,  280 
Assignment  for  benefit  of  creditors,  187 

New  promise  by  assignee,  213 
Assignments,  185 
Attachment : 

Absence   of   defendant   where    there  is 
attachable  property  in  state,  235 
Attorneys  : 

Waiver   and    agreements   not  to  plead 

statute,  283 
Attorneys'  fees,  210 
Attorney's  lien,  178 
Bail: 

When  statute  begins  to  run,  202 
Bankruptcy : 

Concealment  of   property  by  bankrupt, 

254 

Delay  caused  by,  218 
Beginning  of  limitation,  see  infra,  WHEN 

Statute  Begins  to  Run. 
Beyond  the  seas,  237 
Bills  and  notes : 

Instalment  payments : 

When  statute  begins  to  run,  205 
Time  of  limitation : 
Action  against  indorser,  269 
In  general,  269 

Note  for  loan  of  funds  held  in  chancery, 

269 

When  statute  begins  to  run,  199 

Note  antedated  or  postdated,  200 
On  notes  payable  on  demand,  197 

Depositing  collateral  to  secure  a  de- 
mand note,  198 
Indorser  of  a  note  payable  on  de- 
mand, 198 
In  general,  197 

Natureof  agreement  must  control,  198 
Notes  payable  at  specified  time  after 

demand,  198 
Notes  to  building  and  loan  associa- 
tions, 199 
Statement  of  rule,  199 
Witnessed  notes,  179 

Does    not   apply    to  subsequent  pur- 
chaser, 179 
Effect  of  new  promise  not  attested,  180 
Massachusetts  statute,  179 
Sufficiency  of  attestation,  179 
To  what  notes  statute  applies,  179 
Bonds : 

Fidelity  bonds,  204,  214 
Time  of  limitation,  268 
Breach  of  contract,  202 

When  statute  begins  to  run,  202 
Dale  of  breach,  202 
In  general,  202 

When  contract  fixes  time  of  perform- 
ance, 202 

When  the  contract  itself  does  not  fix  the 
time  of  performance,  202 


LIMITATION  OP  ACTIONS,  cont'd. 
Breach  of  promise  or  marriage  : 

Time  of  limitation,  278 
Burden  of  proof,  167,  332 

Discovery  of  fraud,  333 

In  cases  of  fraud  and  concealment,  333 

In  general,  332 
By  and  against  whom  statute  may  be  pleaded,  184 

Agency,  187 

Assignee  of  chose  in  action,  185 
Assignee  or  grantee  of  mortgagor,  184 
Heirs,  185 

Husband  and  wife,  186 
In  general,  184 
Insolvency  proceedings,  187 
Junior  mortgagee,  185 
Legatees,  185 
Nonresidents,  185 
Personal  representatives,  185 
Plaintiff,  185 

Suits  by  and  against  government,  see  infra. 
Government. 

Trustee  and  cestui  que  Oust,  186 
Causes  of  action,  see  infra.  When  Statute 

Begins  to  Run. 
Certificate,  344 
Certificates  of  deposit : 

When  statute  begins  to  run,  204 
Checks : 

Time  of  limitation,  273 

When  statute  begins  to  run,  199 
Collateral  security,  see  infra,  DEBTS  SECURED 

by  Liens. 

Commencement  of  suit,  see  infra,  Action  Be- 
gun and  Dismissed  Without  Concluding 
Merits;  What  Terminates  Running  of 

Statute. 

Concealment  (see  infra,  Fraud  and  Fraudu- 
lent Concealment)- 

Defendant's  concealment  of  himself,  213 

Concealment  of  crime,  163 

Concealment  of  person,  255 
Condemnation  proceedings,  see  infra,  Eminent 

Domain. 

Conditions,  see  infra,  When  Statute  Begins 

to  Run. 
Congress  : 

Power  of  congress  to  enact,  173 
Consideration : 

New  promise  and  acknowledgment,  291 
Conspiracy,  165 

Constitutionality  of  statutes  of  limitation,  167 

As  impairing  obligation  of  contract,  167 
As  special  legislation,  168 
Discrimination    between    residents  and 

nonresidents,  168 
In  general,  167 

Limitation  of  suits  in  foreign  judgments, 

168 

Power  of  congress  to  enact,  173 
Repeal  or  alteration,  16S 

Allowance  of  reasonable  time  for  suit, 
179 

Power  of  state  to  alter,  168 

Statute  fixing  unreasonably  short  time, 

170 

Time  need  not  be  definite,  170 
Vested  rights,  170 

Cases  following    United   States  su- 
preme court,  171 
Contrary  rule,  170 
Criminal  cases,  173 
Doctrine  in  North  Carolina,  171 
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LIMITATION  OF  ACTIONS,  cont'd. 

Constitutionality  of  statutes  of  limitation,  ,  on. 
Eepeal  or  alteration,  cont'd. 
Vested  rights,  cont'd1. 

Doctrine  of   United  States  supreme 

court,  171 
Ex  post  facto  laws,  173 
General  rule,  170 
Massachusetts,  171 
Repeal  of  saving  clause  in  favor  of 

nonresidents,  173 
Repeal  of  statute  after  bar  has  at- 
tached, 170 
Right  to  such  defense  deemed  vested 
right,  171 

Statute  reviving  right  of  appeal  after 
bar,  172 

Where  only  one  of  several  remedies 

barred,  172 
Where  title  to  property  affected,  172 
What  is  reasonable  time,  170 
Special  limitation  as  to  actions  against 
municipal  corporations,  168 
Construction,  see  infra,  RETROACTIVE  EFFECT 

of  Statutes  of  Limi  tation. 
Consiructive  fraud,  248 
Contest  of  wills,  282 

Contingency,    see    infra,    When  Statute 

Begins  to  Run. 
Continuous  and  uninterrupted  disabiltiy, 

225 
Contracts : 

Agreements  not  to  plead  statute,  see  infra, 
Waiver  and  Agreements  not  to  Plead 
Statute. 

Bonds,  notes  and  other  evidences  of  in- 
debtedness, 268 

Breach  of  contract,  see  infra,  BREACH  OF 
Contract. 

Rescinded  contracts,  208 

Time  of  limitation,   see  infra.  Time  OF 
Limitation. 
Contractual  limitations  : 

Action  begun  and  dismissed  without  con- 
cluding merits,  264 

Distinguished   from   contractual  limita- 
tions, 149 
Counties,  191 

Coverture,  see  infra,  MARRIAGE. 
Creditors : 

Whether  mere  creditor  can  plead  statute 

for  his  debtor,  184 
Criminal  cases,  163 
Burden  of  proof,  167 
Conviction  for  lesser  offense,  166 
Effect  of  pendency  of  indictment,  164 
Indictment,  164 
Period  of  limitation,  165 

For  conspiracy,  165 

For  felony,  165 
Waiver  of  statute,  167 

What  is  commencement  of  prosecution, 
166 

When  statute  begins  to  run,  163 
Exceptions  to  rule,  163 

Absence  of  defendant  from  state,  163 
Accused  fleeing  from  justice,  164 
Concealment  of  crime,  163 
Effect  of  pendency  of  indictment,  164 
From  commission  of  offense,  163 
Damages : 

Breach  of  agreement  not  to  plead  statute, 
287 
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LIMITATION  OF  ACTION'S,  ctmfd. 
Damages,  confcfa 

Occurrence  of  damage  as  essential,  200 

Consequential  d  images,  200 
Statute  runs  from  commission  of  wrong- 
ful act,  200 

Death  (see  infra.  Action  Begun  and  Dis- 
missed Without  Concluding  Merits; 
No  Party  in  Existence  to  Sue  and  Be 
Sued): 

Both  creditor  and  debtor  deceased,  213 
Death  of  debtor  during  absence,  227 

Death  by  wrongful  act : 
Time  of  limitation,  280 
When  statute  begins  to  run,  204 

Debts  secured  by  liens,  177 

Affirmative  relief  to  debtor,  177 

Attorney's  lien  on  mortgage,  178 

Bar  of  principal  obligation,  177 

Bar  of  security,  177 

Bar  of  security  does  noi  bar  debt,  178 

Debt  secured  by  pledge  or  collaieral,  177 

Effect  of  bar  of  principal  and  security  on 

other  remedies,  178 
Effect  of  bar  of  security  on  principal  debt, 

x78.  . 

Enjoining  sale  under  barred  trust  deed, 
178 

New  promise  and  acknowledgment,  289 
Recovery  of  collaterals,  178 
Suits  to  cancel  barred  mortgage,  177 
Suits  to  recover  collateral  pledged,  178 
Suit  to  set  aside  sale  under  barred  trust 
deed,  178 

Where  statute  fixes  no  limitation,  177 
Decisions  of  English  courts  as  authority,  148 
Defenses : 
How  regarded  as  defense,  151 

Distinction   where  statute  operates  as 

means  of  acquisition,  152 
In  general,  151 

Moral  aspects  of  plea  of  statute,  152 
Statutes  regarded  with  favor,  151 
Personal  defense,  184 
Statute  does  not  bar  defenses,  153 
Delay  caused  by  injunction  and  the  like,  218 
Delaying  statute,  see  infra.  New  Promise  and 

Acknowledgment;  Part  Payment. 
Demand,  see  infra,  When  Statute  Begins 
to  Run. 

"  Departing  without  the  state,"  231 
Deposits : 

When  statute  begins  to  run,  204 
Devisee  : 

New  promise,  316 

Diligence,  see  infra.  Due  Diligence. 

Disabilities,  see  infra,  Postponement,  Sus- 
pension, and  Interruption  of  Statute. 

Disabilities  of  defendant,  241 

Disabilities  of  plaintiff : 
Coverture,  238 

Disabilities  never  presumed,  241 
Disability  ineffective,  241 
Disability  not  preventing  suit,  241 
General  rule  as  10  effect  of,  240 
Imprisonment,  237 
Infancy,  236 
Insanity,  237 

Plaintiff  beyond  the  seas,  237 
Right  of  action  derivatory,  241 
Suit  during  disability,  240 
Within  what  time  party  under  disability 
must  sue,  240 
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LIMITATION  OP  ACTIONS,  cont'd. 

Discovery  of  fraud,  see  infra,  Fraud  AND 

Fraudulent  Concealment. 
Distributees  : 

New  promise,  316 

When  statule  begins  to  run  on  claims  of 
distributees,  203 
Divorce  suits : 

Time  of  limitation,  278 
Dower,  180 

Due  diligence,  (see  infra,  Laches): 
Fraud  and  concealment,  250 
Question  for  jury,  256 
Duress,  254 
Eminent  domain : 

Time  of  limitation,  276 
Examples,  276-278 
In  general,  276 

Motion  for  execution  on  assessment,  278 
Equity : 

Aciion  begun  and  dismissed  without  con- 
cluding merits,  265 
Commencement  of  suit,  260 
Enforcement  of  exceptions  to  statute,  158 
Applications  of  principle,  158 
Delay  during  suspension  of  the  statute, 
158 

Effect  of  new  promise,  158 
Equity  will  not  create  exceptions,  158 
Exceptions  recognized,  158 
Removal  of  disability,  158 
Tacking  disabilities,  158 
Where  statute  expressly  provides  for 
equitable  exception,  159 
Estoppel,  161 

Fraud  and  concealment,  243,  246 
Ordinary  statutes  of  limitation,  1 54 

Analogy  or  obedience,  156 

Concurrent  jurisdiction,  155 

In  cases  of  exclusive   jurisdiction  in 
equity,  154 

Injunction,  157 

Relief  granted  though  time  of  limitation 

elapsed,  155 
Where  there  are  two  remedies  at  law, 

157 

Where  there  is  adequate  remedy  at  law, 
157 

Original  doctrine,  154 

Origin  and  meaning  of  rule  of  analogy,  159 

Does  not  create  jurisdiction,  159 

Effect  on  doctrine  of  stale  demands,  159 

In  general,  159 

Result  of  rule,  160 
Statute    expressly    made    applicable  to 

equity  courts,  158 
Time  of  limitation,  278 
United  States  courts,  162 
Where    statute    expressly   provides  for 

equitable  exception,  159 
Estoppel : 

Defendant  estopped  to  plead  statute,  288 
Equity  attained  through  doctrine  of  es- 
toppel, 161 
Waiver  and  agreements  not  to  plead  stat- 
ute, 286 

Exceptions,  see  infra,  Disabilities  of  Plain- 
tiff; Postponement.  Suspension  and  In- 
terruption of  Statute. 
Executors  and  administrators  (see  infra,  No 
Party  in  Existence  to  Sue  and  Be 
Sued),  185 
Administrator  of  an  infant,  236 


LIMITATION  OP  ACTIONS,  cont'd. 
Executors  and  administrators,  cont'd. 
New  promise,  316 

Special  request  for  delay  by  personal  repre- 
sentative, 131 

Demand  by  creditor,  331 
In  general,  331 
Period  of  suspension,  332 
Speical  request  for  definite  delay,  332 
Suspension  of  running  of  statute,  216 
Exemption : 

Acquisition  or  exemption,  146 
Ex  post  facto  laws,  173 
Fidelity  bonds,  204,  214 
Foreclosure  of  mortgages : 

Absence  of  defendant,  234 
Foreign  corporations,  236 
Foreign  judgments  : 

Limitation  of  suits  in  foreign  judgments 
168 

Fraud  and  fraudulent  concealment,  204,  242 
Actions  for  personal  injuries,  249 
Acts  of  defenant's  agents,  249 
Acts  of  third  person,  249 
Actual  fraud,  248 
Agency,  249 
Breach  of  trust,  248 
Burden  of  proof,  333 
Concealment  of  person,  255 
Concealment  without  fraud,  243 
Constructive  fraud,  248 
Discovery  of  fraud : 
Actual  notice,  251 

Condition  and  circumstances  of  person, 
252 

Constructive  notice,  251 
Default  of  public  officer,  252 
Knowledge  by  ancestor,  243 
Knowledge  by  plaintiffs  agent,  243 
Statutes  limiting  time  for  discovery  of 

fraud,  250 
What  is  discovery  of  fraud,  251 
Where  fraudulent  conveyance  is  con- 
tingent upon  other  circumstances,  252 
Where   transaction    matter  of  public 
record,  251 
Due  diligence,  250 

Effect  of  fraud  and  concealment  at  law, 
244 

Effect  of  fraud  and  concealment  inequity, 

243 

Effect  of  rule  on  jurisdiction,  249 
Equity,  243,  246 

Fraud  constituting  breach  of  trust,  248 
Fraudulent  concealment  of  law,  255 
Fraud  without  concealment,  242 
Jurisdiction,  effect  of  rule  on,  249 
Law,  255 

Necessity  for   xisting  cause  of  action,  249 
Notice  of  fraud,  251 
Open  fraud,  242 

Operation  and  effect  of  original  statutory 

rules,  247 
Qualification  of  rule,  250 
Question  for  jury  as  to  existence  of  fraud, 

256 

Question  for  jury  as  to  plaintiff's  dili- 
gence, 256 

Rule  declared  by  statute,  237 

Rule  for  the  benefit  of  defrauded  party 
only,  247 

Several  classes  of  cases,  242 

Silence,  253 
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LIMITATION  OF  ACTIONS,  cont'd. 
Fraud  and  fraudulent  concealment,  cont'd. 
Statutes  confining  rule  to  equity  cases,  246 
Statutes   limiting   time    for  discovering 

fraud,  250 
To  what  cases  statutes  applicable,  247 
Waiver,  285 

What  character  of  fraud  essential,  248 
What  constitutes  fraudulent  concealment 

as  between  fiduciaries,  255 
What  constitutes  fraudulent  concealment  as 
between  strangers,  253 
Concealment  of  property  by  bankrupt, 

254 
Duress,  254 
In  general,  253 

Negative  conduct  sufficient,  254 
Silence,  253 

Where  the  basis  of  the  action  is  some 
wrong  other  than  fraud,  253 
Fraudulent  conveyances,  204 
Fugitive  from  justice,  164 
Gaming : 

When  statute  begins  to  run  on  money  lost 
at  gaming,  208 
General  partners,  344 
Government : 
Suits  by  and  against  government,  188 
Adverse  possession,  190 
Controversies  between  states,  193 
County  governments,  191 
Government  as  defendant,  191 
Government  as  transferrer  or  transferee, 
190 

Government  as  trustee,  189 
Government  can  acquire  no  rights  by 

prescription,  igi 
Government  in  ordinary  trade  relations, 

190 

Government  not  subject  to  statute,  188 
In  general,  188 
Municipalities,  191 

Other  matters  not  governmental,  190 

Prescription,  191 

Real  party  in  interest,  189 

Retransfer  by  government,  191 

School  district,  192 
Guardian  and  ward,  205 
Heirs,  185 
History,  145 

Husband  and  wife  (see  infra.  Marriage),  186 
Alienation  of  wife's  affections,  210 
New  promise,  316 
Ignorance : 
Plaintiffs  ignorance  of  cause  of  action,  213 
Breach  of  fidelity  bond,  214 
Demand  essential,  215 
Exception  to  the  general  rule,  214 
Ignorance  of  identity  of  wrongdoer,  215 
Ignorance  of  residence  of  defedant,  215 
Postponement,  suspension  and  interrup- 
tion of  statute,  213 
Special  statute,  215 

Will  discovered  after  administration  or 
distribution,  214 
Impairment  of  obligation  of  contracts,  167, 
174 

Implied  contracts : 

Time  of  limitation,  274 

In  general,  274 

Money  had  and  received,  275 
Obigation  or  liability  express  or  implied, 
275 
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LIMITATION  OF  ACTIONS,  cont'd. 
Implied  contracts,  cont'd. 
Time  of  limitation,  cont'd. 

Unwritten  contracts  express  or  implied, 
275 

Implied  trusts,  187 
Imprisonment  of  plaintiff,  237 
Indictments : 

Pendency  of  indictment,  164 
Infant,  236 

Administrator  of  infant,  236 

Assignee  of  infant's  right  of  action,  236 

Disabilities  in  general,  236 

Subsequent  coverture  of  infant  female,  227 
Injunctions  (see  infra,  Debts  Secured  by 
Liens),  157 

Bankruptcy,  218 

Delay  caused  by  injunction  and  the  like, 
218 

Insanity,  237 

Disability  of  plaintiff,  237 

Postponement  of  statute,  237 

Proof  of  insanity,  237 

Return  of  sanity  starts  statute,  237 
Insolvency : 

Delay  caused  by,  218 
Instalment  payments  : 

When  statute  begins  to  run,  205 
In  general,  205 

In  the  absence  of  special  provision,  206 
Provision  that  default  in  payment  shall 
hasten  maturity  of  notes,  205 
Institution  of  suit,  see  infra.  What  Term- 
inates Running  of  Statute. 
Interest : 

Part  payment,  327 

When  statute  begins  to  run,  206 

Interest  overdue  to  be  part  of  principal, 
206 

Time  when  each  instalment  matures, 

206 

Where  there  is  no  special  agreement,  206 
Withdrawal,  373 

Interruption,  see  infra,  Postponement,  Sus- 
pension and  Interruption  of  Statute.  ' 

Interventio'n,  182 

Joint  debtors  (see  infra.  New  Promise  and 

Acknowledgment): 
Absence,  232 

Time  of  acknowledgment,  319 
Joint  parties,   see  infra,  Several  Parties 

Jointly  or  Severally  Interested. 
Journey  s  account,  see  infra.  Action  Begun 
and    Dismissed    Without  Concluding 
Merits. 
Judgments,  206 

New  promise  and  acknowledgment,  289 
When  statute  begins  to  run,  206 
Deficiency  judgments,  207 
Foreclosure  proceedings,  207 
In  general,  206 

Revival  of  judgment  once  satisfied,  207 
What  is  a  judgment,  207 
Where  judgment  has  been  renewed,  206 
Judicial  sales  : 
When  statute  begins  to  run,  208 

As  to  recovery  of  purchase  money  when 

title  fails,  208 
As  to  rights  in  property  purchased,  208 
Jurisdiction    (see    infra,   Equity;  United 
States  Courts)  : 
Statutes  regulating  jurisdiction  or  proced- 
ure, 150 
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Limitation  of  Actions, 


LIMITATION  OF  ACTIONS,  cont'd. 

Laches  (see  infra.  Due  Diligence;  Equity): 
Distinguished  from,  149 
When  statute  begins  to  run,  211 

Independently  of  special  provision,  211 
Leave  of  court  necessary,  212 
Reasonable  time  allowed  10  plaintiff  for 

perfeciing  his  cause  of  action,  211 
Statutes,  211 
Legacies,  185. 

Compensation  by  way  of  legacy,  210 
When  statute  begins  to  run  on  claims  of 
legatees,  203 
Letters : 

New  promise  and  acknowledgment,  321 
Liens  (see  infra,  Debts  Secured  by  Liens): 

Enforcement  of  liens,  36 
Life  insurance,  100,  103 

Limitation  in  policy,  103 

Minority  of  beneficiaries,  104 

Statute  of  limitations,  103 

Waiver  of  limitation,  104 

When  limitation  begins  to  run,  104 
Loans : 

When  statute  begins  to  run,  207 
Mandamus,  see  Mandamus. 
Marriage  : 
Disabilities  of  plaintiff,  238 

Assignee  of  the  wife's  right  of  action, 
239 

Exception  expressly  withdrawn  by  stat- 
ute, 239 

Exception  impliedly  withdrawn  by  mar- 
ried women's  acts,  239 
Married  women  excepted  from  operation 

of  statute,  238 
Married  women's  acts,  239 
Subsequent  coverture  of  female,  227 
Time  of  limitation  for  breach  of  promise 
of  marriage,  278 
Marshaling  decedents'  estates,  1306,  1369 
Master  and  servant : 

When  statute  begins  to  run,  209 
Attorney's  fees,  210 

Servant  compensated  by»way  of  legacy, 

209 

Under  contract  for  service  in  particular 

matter,  209 
Under  ordinary  contracts  of  hiring,  209 
Where  I  he  charge  for  services  is  part  of 
a  mutual  account  current,  210 
Medium  of  payment,  327 
Merchants'  accounts,  276 
Merits  : 

When  statute  extinguishes  right,  147 
Whether  remedy  alone  or  merits  affected, 
146 
Mistake : 

Mutual  mistake  as  to  new  promise,  323 
Postponement  of  statute,  256 
Original  rule,  256 
Rule  changed  by  statute,  257 
Where  relief  is  sought  in  equity  by  party 
in  possession,  256 
Money : 

Part,  payment,  327 
Money  had  and  received : 
Time  of  limitation,  275 
•When  statute  begins  to  run,  207 
Money  paid : 

When  statute  begins  to  run,  207 
Mortgages  (see  infra.  Foreclosure  of  Mort- 
gages) : 


LIMITATION  OP  ACTIONS,  cpnfd. 
Mortgages,  cont'd. 

Assignee  or  grantee  of  mortgagor,  184 
Junior  mortgagee,  185 
Nsw  promise  by  mortgagor  or  purchaser  of 
mortgaged  premises,  314 
By  mortgagor  after  transfer  of  mort- 
gaged premises,  315 
By  mortgagor  before  sale  of  mortgaged 

premises,  315 
By  purchaser  of  mortgaged  property, 
315 

In  general,  314 

Junior  and  senior  incumbrances,  314 
Time  of  acknowledgment  by  mortgagor, 

3.15 

Purchaser  of  mortgaged  property,  184 
Municipal  corporations,  191 

City  charter  abolished  to  evade  liability, 
217 

Demand  where  there  is  claims  against 

municipality,  197 
Incorporation,  219 

Time  of  limitation  of  action  for  personal 

injuries  where  negligence  of  municipal 

corporation  is  involved,  280 
Where  statute  begins  to  run,  197 
New  promise  and  acknowledgment  (see  infra, 

Part  Payment),  288 
Acknowledgment  in  pleading,  302 
Acknowledgment  of  claim  as  existing  debt, 

3<?3 

Actions  ex  delicto,  289 

Actions  to  recover  realty,  289 

Admission  coupled  with  denial  of  validity 

of  claim,  302 
Admission  that  debt  is  unpaid,  301 
By  whom  made,  305 

Agent,  305,  306. 

Assignee  for  creditors,  313 

By  authorized  agent,  305 

By  widow  of  mortgagor,  316 

Devisee,  316 

Distributee,  316 

Executors  and  administrators,  316 
Husband  and  wife,  316 
In  general,  30^ 
Joint  debtors,  308 

Acquiescence   or    ratification  by  co- 
debtor,  312 
Administrator   or  executor  of  joint 

debtor,  312 
Debtors    primarily  and  secondarily 

liable,  310 
Lord  Mansfield's  rule,  308 
Mercantile  law  amendment  act,  312 
Part  payment  by  principal  after  death 

of  surety,  311 
Payment    or    acknowledgment  by 
principal    debtor   does   not  affect 
surety  or  indorser,  310 
Payment  or  new  promise  by  one  joint 

dabtor  does  not  affect  others,  309 
Statutes  construed,  313 
Statutes   requiring    new  promise  in 

writing,  313 
Statutory  rule,  312 
Mortgagor  or  purchaser  of  mortgaged 

premises,  314 
Partnership,  306 

By  one  of  two  partners,  306 
By  one  of  two  partners  after  dissolu- 
tion, 306 
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Limitation  of  Actions, 


LIMITATION  OF  ACTIONS,  cont'd. 
New  promise  and  acknowledgment,  cont'd. 
By  whom  made,  caul' ,/. 
Joint  debtors,  cont'd. 

Creditor  having  no  notice  of  dissolu- 
tion, 307 
Debt  not  barred,  307 
Partner  in  liquidation,  307 
Statutes,  308 

Terms  of  dissolution,  307 
Trustee  after  sale  under  trust  deed, 
314 

Unauthorized  agent,  306 
Compromise,  offer  to,  299 
Conditional  or  qualified,  297 

Acknowledgment  of  portion  of  debt,  299 

Condition  must  be  real,  298 

Fulfilment  of  condition,  298 

General  rule,  297 

Offer  to  compromise  or  arbitrate,  299 
Consistency  with  promise  to  pay,  295 
Debtor  giving  security,  31)3 
Debts  secured  by  liens,  289 
Definiteness,  292 

As  to  amount,  293 

As  to  indebtedness  intended,  292 

As  to  what  debtor  will  do,  294 
Effect  of  new  promise,  290 

In  general,  290 

Limitation  of  new  promise,  290 

New  promise  made  after  change  in  stal- 

utory  period,  191 
Starts  statute  anew,  290 
Equity,  158 
Essential  elements,  291 

Acknowledgment  in  pleading,  302 
Acknowledgment  of  claim  as  existing 
debt,  303 

Acknowledgment  of  justness  of  debt, 
301 

Admission  coupled  with  denial  of  valid- 
ity of  claim,  302 
Admission  that  debt  is  unpaid,  301 
Conditional,  297 

Confession  of  inability  to  pay,  300 
Conflict  of  authority,  291 
Consistency  with  promise  to  pay,  295 
Debtor  giving  security,  303 
Definiteness,  292 

Expressions  of  hope,  excuse,  etc.,  300 
Express  promise  not  necessary,  292 
Implication  of  both  liability  and  willing- 
ness to  pay,  2gS 
Including  in  schedule  of  liabilities,  302 
Intention  to  make  acknowledgment,  294 
No  analogv  t  o  promise  Dy  infant  or 

bankrupt,  292 
Promise  to  execute  renewal  note,  304 
Refusal  to  pay,  302 
Renewal  note,  304 

Statutes  making  admission  that  debt  is 

unpaid  sufficient,  301 
Taking  action  to  ascettain  validity  of 

debt,  302 

Unqualified  and  unconditional  charac- 
ter, 297 

Will  making  provision  for  payment  of 
debts,  303 
Excuses,  300 
Hope,  expression  of,  300 
Implication  of  both  liability  and  willing- 

riess  to  pay,  295 
Including  debt  in  schedule  of  liabilities, 302 


LIMITATION  OF1  ACTION'S,  ,n»fd. 
New  promise  and  acknowledgment,  <t>nt'd. 
Intention  to  make  acknowledgment,  294 

Must  have  been  deliberately  made,  294 
Settle,  294 
Joint  debtors,  308 

Acquiescence  or  ratification  bv  codebtor, 
312 

Administrator    or    executor    of  joint 

debtor,  312 
Debtors  primarily  and  secondarily  liable, 

310 

Lord  Mansfield's  rule,  308 
Mercantile  law  amendment  act,  312 
Part  payment  by  principal  after  death  of 

surety,  311 
Payment  or  acknowledgment  by  princi- 
pal debtor  does  not  affect  surety  or 
indorser,  310 
Payment  or  new  promise  by  one  joint 

debtor  does  not  affect  others,  308 
Statutes  construed,  313 
Statutes  requiring  new  promise  in  writ- 
ing, 3T3 
Statutory  rule,  312 
Time  of  acknowledgment,  319 
Judgments,  289 
#Justness  of  the  debt  acknowledged,  301 
Liability  to  pay,  295 
Mistake  as  to  new  piomise,  323 
Mortgages,  see  infra.  Mortgages. 
Mutual  mistake  as  to  new  promise,  323 
Necessity  for  writing,  320 
Origin  of  the  doctrine,  288 
Particular  applications  considered,  289 
Partnership,  306 

By  one  of  two  partners,  306 

After  dissolution,  306 
Creditor  having  no  notice  of  dissolution, 
307 

Debt  not  barred,  307 
Partner  in  liquidation,  307 
Statutes,  308 

Terms  of  dissolution,  307 
Portion  of  debt  acknowledged,  299 
Promise  to  execute  renewal  note,  304 
Questions  of  law  and  fact,  304 
Refusal  to  pay,  302 
Renewal  note,  304 
"  Settled,"  294 
Specialties,  28g 

Statutes  making  admission  that  debt  is 

unpaid  sufficient,  301 
Statutory  regulations,  207 
Taking  action  to  ascertain  validity  of  debt, 

302 

Theory  of  rule,  288 

Time  of  acknowledgment,  318 

After  institution  of  action,  319 
Degree  of  proof  only  affected,  319 
In  general,  318 

Must  have  been  made  within  statutory 

time  before  suit  brought,  319 
One  of  several  joint  debtors,  319 
Where  there  is  a  distinct  new  promise, 
318 

Written  admissions,  319 
Tort,  289 

To  whom  made,  316 

Acknowledgment  must  have  been  com- 
municated, 317 
Agent  of  creditor,  316 
Creditor,  316 
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LIMITATION  OF  ACTIONS,  cont'd. 
New  promise  and  acknowledgment,  cont'd. 
To  whom  made,  cont'd. 
In  general,  316 
Party  in  privity,  317 
Where  cause  of  action   has  been  as- 
signed, 317 
"Waiver  and  agreement  not  to  plead  stat- 
ute, 286 
Willingness  to  pay,  295 
Will  making   provision  for  payment  of 

debts,  303 
Writing,  313.  320 

Admissibility  of  parol  evidence,  322 
Effect  of  such  statutes  on  part  payment, 
322 

Letters  written  by  the  debtor,  321 
Lord  Tenterden's  act,  320 
Necessity  for  wiiting,  320 
Operation  and  effect  of  statutes,  321 
Presumption  of  writing,  322 
Signature  of  debtor,  321 
Nonresidents  (see  infxa,  Absence  of  Defend- 
ant), 185 

Discrimination    between    residents  and 

nonresidents,  168 
Repeal  of  saving  clause  in  favor  of  nonresi- 
dents, 173 
Constitutionality,  173 
Reasonable   time    for    suit    must  be 
allowed,  173 
No  party  in  existence  to  sue  or  be  sued,  219 
Absence  of  both  debtor  and  creditor,  233 
Action  in  the  name  of  one  person  for 

benefit  of  another,  222 
Administration  granted  in  foreign  state  or 

country,  221 
Both  creditor  and  debtor  deceased,  213 
Death  after  accrual  of  cause  of  action,  222 
Death  of  plaintiff  or  defendant,  220 
Death  of  principal,  effect  as  to  guarantor 

or  surety,  221 
Municipality,  219 

Pendency  of  contest  over  the  administra- 
tion, 222 
Real  actions,  222 

Reasonable  time  allowed  for  appointment 
and  qualification  of  personal  representa- 
tive, 221 

Statement  of  rule,  219 

Statutes  not  intended  to  shorten  time  for 

suit,  223 
Statutory  regulation  of  rule,  223 
Where  the  only  party  capable  of  suing  is 

himself  the  party  to  be  sued,  220 
Notice : 

Actual  or  constructive  notice  of  fraud,  251 
Number  of  partners,  344 
Omitted  cases,  152 
Operation,  146 
Parol  evidence : 

New  promise  and  acknowledgment,  322 

Part  payment,  330 
Parlies,  see  infra.  Several  Parties  Jointly 

or  Severally  Interested. 
Partnership,  see  infra,  New  Promise  AND 

Acknowledgment. 
Part  payment  (see  infra.  New  Promise  and 
Acknowledgment),  323 

Advancements,  326 

Application  of  part  payments,  328 

By  whom  made,  326 

Creditor  foreclosing  security  and  crediting 
note  with  proceeds,  328 


LIMITATION  OF  ACTIONS,  cont'd. 
Part  payment,  cont'd. 

Date  expressed  in  indorsement  by  creditor, 

330 

Debt  consisting  of  several  distinct  items, 325 
Entries  in  books  of  account,  331 
Existence  of  residue,  325 
General  requisites,  325 
Implication  of  new  promise,  323 
Indorsements  by  third  persons,  331 
Indorsements    of    part    payments  by 

creditor,  329 
Indorsements  of  part  payments  by  debtor, 

329 

In  general,  323 

Lord  Tenterden's  act,  322 

Medium  of  payment,  327 

Mere  agreement  to  credit,  328 

Necessity  of  writing,  322 

Parol  evidence  as  to  indorsements,  330 

Part  payment  by  principal  after  death  of 

surety,  311 
Payment  must  be  part  of  greater  debt,  325 
Payment  must  have  been  on  debt  in  suit, 

325 

Payment  of  interest,  327 

Presumption   against   indorsement  near 

time  of  bar,  330 
Promise  to  pay  residue,  326 
Proof  of  part  payment,  328 
Question  for  jury,  331 
Tender  of  part  payment,  327 
Voluntary  character,  326 
What  constitutes  part  payment,  326 
Where  ineffective  to  toll  statute,  324 
Written  new  promise  to  pay  interest,  327 
Patent  cases,  162 

Payment  (see  infra,  Part  Payment): 

Instalment  payments,  205 

Presumption  of  payment,  149 
Penalties,  211 

Pendency  of  action,  see  infra,  ACTION  BEGUN 
and  Dismissed  Without  Concluding 
Merits;  What  Terminates  Running  of 
Statute. 

Pendency  of  other  proceedings,  194,  219 

Absence,  233 
Personal  defense,  184 
Personal  injuries : 

Fraud  and  concealment,  249 
Time  of  limitation,  278 
Actions  for  assault,  280 
Actions  for  wrongful  death,  280 
In  general,  278 

Where  negligence  of  municipal  corpora- 
tion in  volved,  280 
Pledge,  see  infra,  Debts  Secured  by  Liens. 
Postponement,  suspension  and  interruption  of 
statute,  212 
Absconding  debtor,  235 

Absence  of  defendant,  see  infra,  ABSENCE  OF 

Defendant. 
Applications  of  rule,  213 
Bankruptcy  proceedings,  218 
Breach  of  fidelity  bond,  214 
City  charter  abolished  to  evade  liability, 

217 

Co-exisling  disabilities,  227 
Concealment,  see  infra.  Fraud  and  Fraud- 
ulent Concealment. 
Continuous  and  uninterrupted  disability,  225 
Cause  of  action  accruing  in  lifetime  of 
ancestor,    infancy   of   heirs   or  dis- 
tributees, 226 
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LIMITATION  OF  ACTIONS,  cont'd. 
Postponement,  etc.,  of  statute,  cont'd. 
Courts  cannot  create  exceptions,  212 
Cumulative  disabilities,  226 
Death  of  both  creditor  and  debtor,  213 
Defendant's  concealment  of  himself,  213 
Defendant's  elusion  of  service  of  process, 
213 

Definition,  212 

Interruption,  212 
Postponement,  212 
Suspension,  212 

Delay  caused  by  injunction,  218 

Demand  essential,  215 

Disabilities  of  defendant,  241 

Disabilities  of  plaintiff,  see  infra,  DISABILI- 
TIES of  Plaintiff. 

Disability  must  exist  at  accrual  of  cause 
of  action,  225 

Equity,  158 

Evidence,  inability  to  procure,  215 
Exceptions  by  necessity  generally,  215 
Executors  and  administrators,  216 

Special  request  for  delay  by  personal 
representative,  331 
Existence  of  state  of  war,  217 
Foreign  corporations,  236 
Fraud,  see  infra.  Fraud  and  Fraudulent 

Concealment. 
General  principles  as  to  exceptions,  212 
Habitual  drunkenness  of  plaintiff,  215 
Hindrance  or  obstruction  of  prosecution, 

256 

Ignorance  of  defendant's  residence,  215 
Ignorance  of  the  identity  of  wrongdoer, 
215 

Implied  exceptions,  212 
Injunction,  218 
Insolvency  proceedings,  218 
Interruption,  212,  224 
Judicial  notice  of  war,  218 
Leave  of  court,  216 
Legal  proceedings,  219 
Mistake.  256 

Original  rule,  256 

Rule  changed  by  statute,  257 

Where  relief  is  sought   in  equity  by 
party  in  possession,  256 
No  exception  unless  expressly  provided, 

212 

No  party  in  existence  to  sue  or  be  sued,  see 
infra.  No   PARTY  IN  EXISTENCE  TO  SUE 

or  Be  Sued. 
Plaintiff's  ignorance  of  cause  of  action,  213 
Plaintiff's  poverty,  215 
Postponement,  212 

Prohibition   to   sue   by   paramount  au- 
thority, 216 

Statutory  exceptions,  228 

Statutory  exemption  of  executor  or  ad- 
ministrator, 216 

Suit  on  judgment  prohibited  without  leave 
of  court,  216 

Suspension,  212 

Tacking  disabilities,  225 

Cause  of  action  accruing  in  lifetime  of 
ancestor,  infancy  of  heir  or  distribu- 
tees does  not  interrupt  statute,  226 

Cumulative  disabilities,  225 

Death  of  debtor  during  absence,  227 

Subsequent  coverture  of  infant  female,  227 

Subsequent  remarriage,  227 

War,  217 
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LIMITATION  OP  ACTION'S,  confd. 
Postponement,  etc.,  of  statute,  cont'd. 
When  statute  has  begun  to  run,  224 
In  general,  224 
Presumption  of  payment,  225 
When  statute  begins  to  run  nothing  will 
interrupt  it,  224 
Will  discovered  after  administration  or 
distribution,  214 
Prescription : 

Government,  igi 
Presumption  of  payment,  149 
Probate : 

Distinguished   from    statutes  declaring 
effect  of  probate  of  will,  151 
Procedure : 

Statutes  regulating  jurisdiction  or  pro- 
cedure, 150 
Prohibition : 

To  sue  by  paramount  authority,  216 
Suit  on  judgment  prohibited  without  leave 
of  court,  216 
Questions  of  law  and  fact : 
Existence  of  fiaud,  256 
New  promise  and  acknowledgment,  304 
Part  payment,  331 
Plaintiff's  diligence,  256 
Real  action : 

Absence  of  defendant,  234 
New  promise  and  acknowledgment,  289 
Receiver : 

Waiver  and  agreements  not  to  plead  stat- 
ute, 284 
Records : 

Fraud  and  fraudulent  concealment,  252 
Remedy : 

Where  plaintiff  has  several  remedies,  152 
Where  there  are  two  remedies  at  law,  157 
Whether  remedy  alone  or  merits  affected, 
146 

Remedy  at  law,  157 
Removal  of  disability : 

Equity,  158 
Rem,  proceedings  in : 

Absence  of  defendant,  234,  235 
Repeal,  see    infra,  CONSTITUTIONALITY  OF 

Statutes  of  Limitation. 
Repose,  statutes  of,  146 
Rescission : 

When  statute  begins  to  run,  208 
Residents  (see  infra.  Absence  of  Defend- 
ant) : 

Discrimination  between  residents  and  non- 
residents, 168 
Retroactive  effect  of  statutes  of  limitation,  174 

Avoiding  unreasonable  operation  of  stat- 
ute, 176 

Controlling  effect  of  language  of  statute, 

Effect  of  new  statute  on  existing  causes  of 

action,  176 
Exception  embraces  only  accrued  causes 

of  action,  176 
Existing  causes  of  action  expressly  ex- 
empted, 176 
Intent  of  legislature,  175 
Statute  made  to  take  effect  at  later  date,  176 
Usually  prospective  only,  174 
When  new  limitation  begins  to  run,  176 
Where  new  statute  is  limitation  of  juris- 
diction. 177 
Where  no  limitation  existed  at  accrual  of 
cause  of  action,  177 
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LIMITATION  OF  ACTIONS,  cont'd. 

Return,  see  infra,  Absence  of  Defendant. 
Eights  (see  infra,  Merits): 

Qualifications  given  to  right,  150 
Running  of  statute,  see  infra,  New  Promise 

and  Acknowledgment;  Part  Payment; 

What  Terminates  Running  of  Statute; 

When  Statute  Begins  to  Run. 
School  district,  192 
Scope  of  title,  145 

Seal,  see  infra.  Time  of  LIMITATION. 
Seduction,  166 
Service  of  process : 
Absence  of  defendant : 

Ability  to  serve  process  on  defendant, 
235 

Where  personal  judgment  unobtainable, 
235 

Where  personal  service  on  defendant  un- 
necessary, 235 
Services  rendered,  see,  infra.  Master  and  Ser- 
vant. 

Set-ofF,  recoupment  and  counterclaim,  181 

Absence  of  plainliff,  182 

General  rule,  181 

General  rule  not  universal,  181 

Suspension  of  siatute  by  bringing  of  plain- 
tiff's suit,  182 
Several  parties  jointly  or  severally  interested,  182 

Joint  defendants,  183 

Joint  plaint iffs,  182 

Patties  tenants  by  entireties,  183 
Silence,  253 

State,  see  infra,  Government. 
Statute  of  limitation,  145 
Hislory,  145 
Operation  and  effect,  146 

As  means  of  acquisition  or  exemption, 
146 

Distinguished  from  adverse  possession, 
148 

Distinguished  from  laches,  149 
Distinguished  from  presumption  of  pay- 
ment, 149 

Distinguished  from  qualifications  an- 
nexed to  given  right,  150 

Distinguished  from  similar  questions, 
148 

Distinguished  from  special  contractual 

limitations,  149 
Distinguished  from  statutes  declaring 

effect  of  probate  of  will,  151 
Distinguished  from  statutes  regulating 

jurisdiction  or  procedure,  150 
English  decisions  as  authority,  148 
Now  regarded  as  defense,  151 
Moral  aspect  of  plea,  152 
Omitted  cases,  152 
Statute  does  not  bar  defenses,  153 
Statutes  favorably  regarded,  151 
Statutes  of  repose,  146 
Where  plaintiff  hasseveral  remedies,  152 
When  statute  extinguishes  right,  147 
Where  suit  is  of  two-fold  nature,  153 
Whether  remedy  alone  or  merits  affected, 

146 

Stockholders'  liability,  281 
Subsequent  remarriage,  227 
Suretyship,  178 

Absence,  232 

Fidelity  bonds,  204 

Indorser  or  surety  on  sealed  instrument. 
274 
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LIMITATION  OF  ACTIONS,  cont'd. 
Suretyship,  cont'd. 

Part  payment  by  principal  after  death  of 

surety,  311 
Payment  or  acknowledgment  by  principal 
debtor  does  not  affect  surely  or  indorser, 
310 

Time  of  limitation : 

Suit  by  surety  against  principal  for  in- 
demnity, 272 
When  action  begins  to  run,  208 
Suspension,  see  infra,  Postponement,  Sus- 
pension, and  Interruption  of  Statute. 
Tacking  disabilities,  225 

Cause  of  action  accruing  in  lifetime  of 
ancestor,  infancy  of  heirs  or  distribu- 
tees, 226 
Cumulative  disabilities,  225 
Death  of  debtor  during  absence,  227 
Equity,  158 

Subsequent  coverture  of  infant  females, 

227 

Subsequent  remarriage,  227 
Tender : 

Part  payment,  327 
Termination    of   statute,    see    infra,  WHAT 

Terminates  Running  of  Statute. 
Time  of  acknowledgment,   see   infra.  New 

Promise  and  Acknowledgment 
Time  of  limitation  : 

Accounts  of  merchants,  276 
Actions,  268 
Bonds,  268 

Breach  of  promise  of  marriage,  :  i 
Condemnation  proceedings,  276 
Contest  of  wills,  282 
Contracts : 

Accounts  of  merchants,  276 
Bills  and  notes,  269 

Action  against  indorser,  269 
In  general,  269 

Note  for  loan  of  funds  held  in  chan- 
cery, 269 
Checks,  273 
Contracts  in  writing : 

Evidences  of  debt  issued  by  banks,  272 
In  general,  269 
Instrument  in  writing,  270 
Resolution  entered  on  corporate  min- 
utes, 271 

Respective  rights  of  parlies  fixed  by 

writing,  271 
Simple  contract  in  writing,  270 
Suit  by  surety  against  principal  for 

indemnity,  272 
What  are  written  contracts,  270 
Where  writing  merely  link  in  chain 

of  evidence,  272 
Writing  not  signed   by  party  to  be 
charged,  271 
Implied  contracts,  274 
Merchants'  accounts,  276 
Money  had  and  received,  275 
Obligation  or  liability  expressed  or  im- 
plied, 275 
Contracts  under  seal,  273 

Assumption  of  debt  due  by  specialty,  274 
Indorser  or  surety   on    sealed  instru- 
ment, 274 
In  general,  273 
Controlling  effect  of  form  of  action,  268 
Divorce  suits,  278 
Equitable  actions,  278 
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LIMITATION  OF  ACTIONS,  cont'd. 
Time  of  limitation,  cont'd. 
Form  of  action,  268 
Implied  contracts,  274 
Liability  created  by  statute,  281 
Limitation  in  particular  cases,  268 
Merchants'  accounts,  276 
Personal  injuries,  see  infra,  PERSONAL  IN- 
JURIES. 
Special  proceedings,  268 
Statutory  liability,  281 
Stockholders'  statutory  liability,  281 
Taking  or  injuring  personal  property,  280 
Under  general  rule,  268 
Time  of  making  waiver,  284 
Torts  (see  infra,  Personal  Injuries): 
New  promise  and  acknowledgment,  289 
Recurring  causes  of  action,  201 
When  statute  begins  to  run,  200 
Consequential  damages,  200 
Statute  runs  from  commission  of  wrong- 
ful act,  200 
Trust  deed : 

New  promise  by  trustee  for  sale  under 
trust  deed,  314 
Trusts : 

Government  as  trustee,  189 

Trustee  and  cestui  que  trust,  186 
Twofold  nature  of  suit,  153 
United  States  (see  infra,  Government): 

Power  of  Congress  to  enact,  173 
United  States  courts,  161 

Equity  cases,  162 

General  rule,  161 

Patent  cases,  162 

Subjects  under  exclusive  control  of  Con- 
gress, 162 

When  action  instituted,  162 

Where  statute  is  one  regulating  jurisdic- 
tion, 163. 

Vested  rights,  see  infra,  Constitutionality 

of  Statutes  of  Limitation. 
Waiver  and  agreements  not  to  plead  statute,  283 
By  whom  waiver  may  be  made,  283 

Attorney,  283 

Debtor,  283 

In  general,  283 

Receiver,  284 
Consideration  for  waiver,  284 
Construction  and  effect,  285 

Acunowle.lgment,  286 

As  affecting  merits,  287 

As  effecting  title,  287 

Estoppel,  286 

In  general,  285 

Language  of  waiver,  286 

New  promise,  286 
Damages  for  breach  of  agreement,  287 
Fraudulent  waiver,  285 
Presumption  of  waiver,  283 
Scope  of  section,  283 
Time  of  making  waiver,  284 
Validity  of  agreements  to  waive,  285 
Waiver  not  operative  for  all  time,  285 
When  invalid,  2S5 
War  : 

Postponement,  suspension  and  interruption  of 
statute,  217 

In  general,  217 
What  terminates  running  of  statute  (see  infra, 
Action  Begun  and  Dismissed  Without 
Concluding  Merits;  New  Promise  and 
Acknowledgment)  257 
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LIMITATION  OF  ACTION'S,  cent V. 
What  terminates  running  of  statute,  cont'd. 
Amendment  after  slat  ule  has  run,  261 
Commencement  of  suit,  257 

Effect  of  commencing  suit,  257 
Institution  of  suit  for  benefit  of  plaintiff, 
259 

Institution  of  suit  of  kindred  nature,  258 
Interruption  continues  for  life  of  judg- 
ment, 257 
Negligence  after  suit  begins,  258 
Pendency  of  suit,  258 
Suit  in  one  state  for  a  limited  purpose, 
258 

What  is  commencement  of  suit : 

Equity,  260 
General  rule,  259 

Must  be  against  proper  defendant,  260 
Must  be  by  proper  party,  260 
Must  relate  to  proper  subject-matter,  261 
Officer  failing  to  serve  summons,  260 
Suit  by  one  defendant  against  codefend- 
ant,  259 

When  statute  begins  to  run  (see  in fra.  Action 
Begun  and  Dismissed  Without  Con- 
cluding Merits;  New  Promise  -and 
Acknowledgment),  193 
Accounting  by  executor  or  administrator, 
203 

Account  stated,  2to 
Accrual  of  cause  of  action,  193 
Alienation  of  wife's  affections,  210 
Bail,  202 

Breach  of  contract,  202 
Causes  of  action,  193 
Certificates  of  deposit,  204 
Claims  depending  on  contingency  or  condition, 

193 

Certain  event,  195 

Claim  payable  out  of  particular  fund, 
195 

Contract  to  take  effect  on  happening  of 

event  certain,  195 
Death  of  party  prior  to  the  happening  of 

the  contingency,  194 
Effect  of  death,  194 
Final  decree  determines,  195 
In  general,  193 

Note  payable  out  of  proceeds  of  contem- 
plated sale,  196 
Notice  of  happening  of  contingency,  195 
Pending  suit,  194 

Result  of  wrongful  act  uncertain,  195 
When  contingency  is  result  of  pending 
suit,  194 

When  right  of  action  depends  on  con- 
tingency, 194 
Whether  the   contingency   affects  the 
right  or  merely  the  amount  of  recov- 
ery, 194 
Claims  of  distributees,  203 
Claims  of  legatees,  203 
Covenants  in  deeds,  203 
Damage  essential,  1200 
Death  by  wrongful  act,  204 
Demand : 

Bank  checks,  199 
Notes  payable  on  demand,  197 

Depositing  collateral  to  secure  a  de- 
mand note,  198 
Indorser  of  a  note  payable  on  demand, 
198 

In  general,  197 
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LIMITATION  OF  ACTIONS,  cont'd. 
When  statute  begins  to  run,  cont'd. 
Demand,  cont'd. 

Notes  payable  on  demand,  cont'd. 

Natureof  agreementmust control,  198 
Notes  payable  at  specified  time  after 

demand,  198 
Notes  to  building  and  loan  associa- 
tions, 199 

Where  demand  essential  to  perfect  cause  of 
action,  196 
Claims  against  municipalities,  197 
Debtor's  conduct  rendering  demand 

unnecessary,  197 
Effect  of  subsequent  demands,  197 
Exceptions  to  rule,  197 
General  rule,  196 
Subsequent  demands,  197 
Deposits,  204 
Fidelity  bonds,  204 
Fraud,  204 

Fraudulent  conveyances,  204 
General  rule,  193 

General  rule  applied  to  various  causes  of 

action,  193 

General  rule  as  to  when  cause  of  action  is 

deemed  to  accrue,  193 
Guaranty,  205 
Guardian  and  ward,  205 
Instalment  payments,  205 
Interest,  206 
Judgments,  206 
Judicial  sale,  208 
Laches  : 

Effect  of  plaintiff's  laches,  211 

Independently  of  special  provision, 
211 

Leave  of  court  necessary,  212 
Reasonable  time  allowed  to  plaintiff 

for  perfecting  his  cause  of  action, 

211 

Statutes,  211 
Loans,  207 

Miscellaneous  cases,  210 

Money  had  and  received,  207 

Money  lost  at  gaming,  208 

Money  paid,  207 

Promissary  notes  generally,  199 

Note  antedated  or  postdated,  200 
Statement  of  rule,  199 
Purchaser  at  judicial  sale,  208 

Recurring  Causes  of  action,  201 
Actions  ex  delicto,  201 
Breach  of  continuing  contract,  201 
Breach  of  continuing  statutory  duly,  202 
Obligation  of  husband  to  support  wife, 
201 

Rescinded  contracts,  208 
Sale  of  goods,  208 
Services  rendered,  209 
Suretyship,  208 

Time  of  accrual  of  cause  of  action,  193 
Torts,  200,  201 

When  cause  of  action  is  deemed  to  accrue, 

193 
Wills : 

New  promise  and  acknowledgment,  303 
Probating  wills,  283 

Statute  of  limitation  declaring  effect  of 

probate  of  will,  151 
Time  of  limitation  for  contest  of  wills,  282 
Witnessed  notes,  179 

Writing,  see  infra,  Nkw  Promise  and  Ac- 
knowledgment. 


LIMITATION  OF  LIABILITY,  334 
LIMITATION,  WORDS  OF,  334 
LIMITED,  133 
LIMITED  BY  LAW,  133 
LIMITED  DAMAGES,  334 
LIMITED  DIVORCE,  334 
LIMITED  FEE,  334 

LIMITED  LIABILITY  COMPANIES,  334 

LIMITED  PARTNERSHIP,  335 

Accounting,  368 
Affidavit,  352 

Contribution  to  capital,  353 
False  statement  imposes  general  liability, 
354 

False  statements  in  affidavit,  353 
Filing,  353 

Intention  immaterial,  354 
Knowledge  of  special  partner  immaterial, 
354 

Necessity,  352 
Recording,  353 
Renewals,  366 

Subsequent  performance  immaterial,  354 

Sufficiency.  352 
Alteration,  375 

Abandonment  of  business,  375 
Alteration  in  capital  or  shares,  376 
Alteration  in  membership,  376 
Change  in  nature  of  business,  475 
Dissolution,  376,  387 
Penalty  for  alteration,  376 
Prohibition  against  alteration,  375 
What  constitutes  alteration,  375 
"  Annually,"  373 

Assignment  for  benefit  of  creditors,  3S3 

All  partners  must  assent,  3S3 
Assignment  by  solvent  firm,  385 
Nonresident  partners,  383 
Preference  of  special  partner,  384 
Preferences  forbidden,  384 
Properly  of  special  partner,  386 
Ratification,  383 

What  property  must  be  included,  384 
Who  may  make,  383 
Business : 

Insurance  business,  343 
Nature  of  partnership  business  must  be 
stated  in  certificate,  345 
Capital  (see  infra.  Contributions  to  Capi- 
tal; Withdrawal): 
Renewals,  366 
Certificate : 

Acknowledgment  or  proof,  348 
Certificate  speaks  from  date  of  filing,  348 
Designating  general  and  special  partners, 
346 

Failure  to  record  certificate  imposes  gen- 
eral liability,  349 
False  statements  in  certificate,  347 
Firm  name  must  be  stated,  345 
General  liability  the  penalty  for  insuffi- 
ciency, 347 
Length  of  publication,  352 
Names  of  general  and  special  partners,  345 
Nature  of  partnership  business  must  be 

stated,  345 
Necessity,  344 

Necessitv  of  publication,  350 
Newspaper,  352 
Object  of  record,  349 
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LIMITED  PARTNERSHIP,  cont'd. 


Certificate,  cont'd. 

Object  of  requirement,  347 
Place  of  record,  350 
Proof,  352 
Publication,  350 
Recording,  349 
Renewals,  366 

Statement  of  capital  contributed,  346 

Stating  nature  of  contribution,  347 

Stating  residence  of  partners,  346 

Sufficiency  of  description,  345 

Sufficiency  of  description  of  property  con- 
tributed, 347 

Sufficiency  of  publication,  351 

Time  of  commencement  and  termination 
of  partnership,  346 

Time  of  publication,  352 

Time  of  record,  349 

Variance  between  certificate  an  notice, 
351 

What  constitutes  full  name  345 
Withdrawal  after  filing,  350 
Checks : 

Contributions  to  capital,  357 
Commencement  of  partnership,  363 
Certificate,  346 

Compliance  with  statute  condition  prece- 
dent to  existence  of  firm,  363 

False  statements  in  certificate  or  affidavit, 
364 

Filing  required  papers,  364 

Firm  launched  before  compliance  with 
statute,  364 

Liability  as  general  partners,  363 

When  partnership  begins  in  general,  363 
Compliance  with  statute   (see   infra,  Com- 
mencement of  Partnership;  Contri- 
butions to  Capital),  339 

Construction  of  statute,  341 

Creditor  need  not  show  that  he  was  mis- 
led, 340 

Effect  of  noncompliance,  339 

General  rule,  339 

Knowledge  or  assent  on  part  of  special 
partner,  341 

Notice  to  creditors,  340 

Unintentional  violation  of  statute,  340 
Confession  of  judgment : 

Preferences,  380 
Conflict  of  laws,  343 
Construction  of  statute,  341 

Construction  to  promote  object  of  statute, 
343 

Formal  defects  overlooked,  342 
General  object  of  statutory  provisions,  341 
Liberal  construction,  342 
Strict  construction,  342 
Substantial  compliance  with  statute  suffi- 
cient, 342 
The  rule  of  construction,  343 
Contributions  to  capital,  355 
Affidavit,  353 
AppraLal,  359 
Bad  faith,  360 
Bills  and  notes,  356 
Cash,  356 
Certificate,  346 
Certified  check,  357 
Check,  357 

Coloring  contribution,  360 
Compliance  with  statute,  355 
Conditional  contribution,  360 
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Contributions  to  capital,  cont'd. 

Contribution  must  be  in  cash,  356 
Converting  existing  firm  into  a  limited 

partnership,  358 
General  partners,  355 
Good  faith,  360 

Good  faith  or  accident  no  excuse  for  non- 
compliance, 356 
Goods,  356 

Government  bonds,  356 

Manner  of  making  contribution,  360 

Merchandise,  356 

Necessity,  355 

Part  cash  and  part  property,  356 

Property  contribution,  358 

Property  of  old  firm  not  receivable  in  lieu 
of  cash,  358 

Special  partners,  355 

Time  of  contribution,  359 

What  may  be  contributed,  359 
Death  of  a  general  or  special  partner,  387 
Debts,  see  infra.  Liability  for  Debts. 
Defective  and  delayed  formation  (see  infra, 
Affidavit;    Certificate;  Contribu- 
tions to  Capital;  Establishment  of 
Relation),  370 

Effect  as  to  third  persons,  370 

Effect  inter  se,  370 

Special  partner  as  dormant  or  secret  part- 
ner,  370 
Definition,  337 

Dissolution,  see  infra.  Termination  of  Re-- 

lation. 
Dormant  partner,  370 
Establishment  of  relation,  339 

Affidavit,  see  infra,  Affidavit. 

Authorized  purpose  or  business,  343 

Certificate,  see  infra.  Certificate, 

Compliance  with  statute,  see  infra,  Compli- 
ance with  Statute. 

Contribution  to  capital,  see  infra,  Contri- 
bution to  Capital. 

Firm  name,  see  infra.  Firm  Name. 

Firm  sign,  362 

General  and  special  members,  344 
In  general,  339 

Organization  under  foreign  laws,  343 
Renewals,  see  infra.  Renewals. 
When  partnership  begins,  363 
Execution : 

Against  the  interest  of  general  partner,  372 
Against  the  interest  of  special  partner,  372 
Extent,  337 

False  statements,  see  infra,  Affidavit;  Cer- 
tificate. 

Filing  certificate,  see  infra,  Recording  Cer- 
tificate. 
Firm  name,  361 
Certificate,  345 

Designating  general  and  special  part- 
ners, 346 
Firm  name  must  be  stated,  345 
Names  of  general  and  special  partners, 
345 

What  constitutes  full  name,  345 
General  partners,  361 
General  term,  362 
Individual  name,  361 
"Limited,"  361 
"Ltd.,"  361 
Necessity,  361 

Using  names  of  partners,  361 
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LIMITED  PARTNERSHIP,  confd. 

Firm  name,  cont'd. 

Using  word  "  limited,"  361 

Using  words  "  and  company,"  362 

Firm  sign,  362 

Foreign  states,  see  infra.  Private  Inter- 
national Law, 
Fraudulent  conveyances,  370 
Confession  of  judgment,  380 
Liability  of  special  partner,  381 
•  Lien  created  or  security  given,  380 
Preferences  forbidden  and  declared  void, 
379 

Suit  to  avoid  fraudulent  conveyance,  382 
Transfers  with  intent  to  create  preference, 

380 

General  partners  : 

Authority  of    general    partner  to  bind 
special  partner,  360 

Certificate,  346 

Contributions  to  capital,  355 

Death,  387 

Definition,  340 

Exec  Jtion  against,  372 

Firm  name,  361 

Infant,  344 
Holding  out,  369 
Infant,  344 

Infant  as  partner,  344 
Insolvency  and  bankruptcy,  379 
Assignment  for  benefit  of  creditors,  383 

All  partners  must  assent,  383 
Assignment  by  solvent  firm,  385 
Nonresident  partners,  383 
Preference  of  special  partner,  384 
Preferences  forbidden,  384 
Property  of  sp  -cial  partner,  384 
Ratification,  383 

What  property  must  be  included,  384 

Who  may  make,  383 
Confession  of  judgment,  380 
Dissolution,  387 
Fraudulent  conveyances,  379 
Liability  of  special  partner  for  preference, 

38i 

Lien  created  or  security  given,  380 
Preferences  forbidden  and  declared  void, 
379 

Proceedings  in  bankruptcy,  379 
Property  as  trust  fund  for  creditors,  381 
Creditor  at  large  may  maintain  suit,  3S2 
Judgment  and  execution  unnecessary, 

382 

Right  to  obtain  priority  by  superior  dili- 
gence, 383 
Statement  of  rule,  381 
Suit  by  partner,  382 

Suit  to  avoid  fraudulent  conveyance,  382 
Suit  to  subject  and  distribute  assets,  382 
Special  partner  as  creditor,  385 
Construction  of  statute,  386 
General  rule,  385 
Postponed  as  to  capital,  385 
Statute   applies    to  all  debts  and  not 

merely  to  claims  for  capital,  385 
Statute  placing  special  partner  on  a  par 
with  other  partners,  386 
Insurance  business,  343 
Interference,  377 

Buying  out  general  partners,  378 
Dealing  with  firm,  379 
Dissolution  and  winding  up,  379 
Penalty  for  interference,  378 


LIMITED  PARTNERSHIP,  cont'd. 

Interference,  cont'd. 

Prohibition  against  interference,  377 
Supervision  and  advice,  378 
What  constitutes  interference,  378 

Liabilities,  see  infra,  Rights  and  Liabili- 
ties. 

Liability  for  debts,  368 

Authority    of    general    partner   to  bind 
special  partner,  369 

General  rule,  368 

Holding  out,  369 

Torts,  369 
"  Limited,"  361 
Names,  see  infra.  Firm  Name. 
Notice  (see  infra.  Publication): 

Dissolution,  388 

Knowledge  or  assent  on  part  of  special 
partner,  341 

Notice  to  creditor,  340 

Origin,  337 

Partnership : 

Firm  a  true  partnership,  339 

Priority  (see  infra.  Insolvency  and  Bank- 
ruptcy), 371 

Private  international  law,  343 
Lex  loci  contractus,  343 

Liability  of  special  partner  governed  by 

law  of  state  where  organized,  343 
Organization  for  purpose  of  doing  busi- 
ness in  foreign  state,  343 
Transactions  in  foreign   state   not  pro- 
hibited, 343 
Profits : 

Withdrawal  of  profits,  373 
Property,  see  in  fra.  Contributions  to  Capi- 
tal; Rights  in  Firm  Property. 
Publication  of  certificate,  350 
Details  of  partnership,  351 
Length  of  publication,  352 
Necessity,  350 
Sufficiency,  351 
Time  of  publication,  352 
Variance  between  certificate  and  notice, 
35* 

What  newspaper,  352 
Purpose,  338 

Recording  affidavit,  353,  364 
Recording  certificate,  349,  364 

Necessity,  349 
Place  of  record,  350 
Principal  object,  349 
Time,  349 

Withdrawal  after  filing,  350 
Recording  notice  of  dissolution,  388 
Renewals,  364 

After  dissolution,  365 

Alteration  on  renewal,  366 

Capilal,  366 

Certificate  and  affidavit,  366 
Continuance    without    renewal  imposes 

general  liability,  365 
In  general,  364 

Interval  between  expiration  cf  term  and 
renewal,  365 
Residence  of  partners : 

Certificate,  346 
Rights  and  liabilities,  367 

Accounting,  368 

Alteration,  see  infra,  Alteration 
Authority  to  transact  business,  367 
Common  law,  367 
Compensation  for  winding  up,  368 
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LIMITED  PARTNERSHIP,  cont'd. 
Rights  and  liabilities,  cont'd. 

Contraci  for  percentage  on  gross  sales,  367 

Defective  or  delayed  formation,  see  infra. 

Defective  or  Delayed  Formation. 
In  absence  of  statute,  367 
In  general,  367 

Insolvency  and  bankritptcy,  see  infra.  In- 
solvency and  Bankruptcy. 

Interference,  see  infra.  Interference. 

Liability  for  debts,  see  infra,  Liability  for 
Debts. 

Purchase  by  special  partner  of  claims 

against  firm,  368 
Rights  in  firm  property,  see  infra,  Rights 

in  Firm  Property. 
Withdrawal,  see  infra.  Withdrawal. 
Eights  in  firm  property,  371 

Execution  against  one  partner's  interest, 

3/2 

How  title  held,  371 

Nature  of  special  partner's  interest,  372 
Priorities,  371 
What  constitutes,  371 
Sign,  362 

Special  partners,  see  infra,  INSOLVENCY  AND 

Bankruptcy;  Interference. 
Special  partners : 

Authority  of  general  partner  to  bind 
special  partner,  369 

Certificate,  346 

Contributions  to  capital,  355 

Death,  387 

Definition,  340 

Execution  against,  372 

Infant.  344 

Nature  of  special  partner's  interest  in  prop- 
erty of  firm,  372 
Special  partner  as  dormant  or  secret  part- 
ner, 370 
Withdrawal,  373 
Special  partnership,   see  infra,  INSOLVENCY 

and  Bankruptcy. 
Statutes  (see  infra,  Compliance  with  Stat- 
ute): 

Construction  of,  341 

Construction  to  promote  object  of  stat- 
ute, 343 

Formal  defects  overlooked,  342 
General  object  of  statutory  provisions, 
.341 

Liberal  construction,  342 

Strict  construction,  342 

Substantial  compliance  with  statute,  342 

True  rule  of  construction,  343 
Termination  of  partnership : 

Certificate,  34^ 
Termination  of  relation,  386 
Abandonment,  387 
Alteration,  387 
By  act  of  parties,  388 
By  operation  of  law,  386 
Death  of  general  or  special  partner,  387 
Filing,  388 

Insolvency  ard  bankruptcy,  387 
Judicial  decree,  387 
Necessity  of  notice,  388 
Recording,  388 

When  dissolution  takes  place,  388 
Torts,  369 
Withdrawal,  372 

Actual  profits,  373 

"Annually,"  373 
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LIMITED  PARTNERSHIP,  cont'd. 
Withdrawal,  cont'd, 

Compelling  restoration  of  amount  with- 
drawn, 375 
Confession  of  judgment,  374 
Intentional  withdrawal,  374 
Penalty  for  withdrawal,  374 
Prohibition  against  withdrawal,  372 
Promises  not  peiformed,  374 
Restoration  of  amount  withdrawn,  374 
Special  partner  may  receive  interest,  373 
What  constitutes  withdrawal,  373 

LINE,  389 

LINEAGE,  390 

LINEAL,  390 

LINEAL  DESCENDANTS,  390 
LINEN,  390 

LINE  OF  CREDIT,  391 

LINE  OP  GOODS,  391 

LINE  OF  RAILROAD,  389 

LINK,  391 

LINOLEUM,  391 

LINSEED,  391 

LINT  COTTON,  391 

LIQUID,  391 

LIQUIDATE,  391 

LIQUIDATED  ACCOUNT,  392 

LIQUIDATED  DAMAGES,  394,  400 

Actual  damages  ascertainable  by  breach,  402 

Alternative  agreements,  409 

Amount,  see  infra,  Payment  of  Periodic 
and  Graduated  Amounts;  Where  Sum 
Named  Disproportionate  to  Actual 
Damages,  421. 

Where  provision  held  to  be  for  liquidated 
damages,  422 

In  general,  422 

Set-off,  423 
Where  sum  named  held  to  be  penalty,  421 

Actual  damages,  421 

Nominal  damages,  422 
Annuities,  404,  412,  417 
Bonds : 

Bond  in  penalty  of  stated  sum,  415 
Business : 

Contracts  not  to  engage  in  particular  busi- 
ness or  profession,  420 

Conditions,  see  infra,  Contracts  for  Per- 
formance of  Several  Conditions. 

Consideration : 

Retention  of  consideration  for  part  to  se- 
cure complete  performance,  415 

Construction,  see  infra,  Penalty  Distin- 
guished from  Liquidated  Damages: 

Contracts  for  payment  of  money,  416 
Annuities,  417 

Discharge  of  larger  sum  by  payment  of 

smaller,  418 
Doctrine  of  liquidated  damages  inapplica- 
ble, 417 
Genera!  rule,  416 
Intent  immaterial,  417 
Interest  measure  of  damages,  417 
Money  due  in  instalments,  417 
One  of  several  conditions  for  payment  of 
money,  418 

Volume  XIX. 


Liquidated  Damages. 


INDEX. 


Liquidated  Damages. 


LIQUIDATED  DAMAGES,  cont'd. 

Contracts  for  performance  of  several  conditions, 

405 

Conditions  varying  in  importance,  406 
Contracts  susceptible  of  part  performance  or 
breach  in  unimportant  particular,  408 

Apportionment  of  liquidated  sum,  409 
Doctrine  of  substantial  breach,  409 
In  general,  408 

Transformation  of  liquidated  damages 
into  penal  sum,  409 

'in  general,  405 

Where  actual  damages  readily  ascertain- 
able, 407 

Where  actual  damages  uncertain,  406 
Where  actual  damages  uncertain  in  some 
particulars  only,  407 
Contracts  for  performance  of  single  thing,  408 

In  general,  405 

Several  acts  constituting  single  transac- 
tion, 405 

Several  acts  tending  to  one  end,  405 
Definitions,  395 

"Liquidated  damages,"  395,  400 

Penalty,  395 
Delay  due  to  plaintiff's  default,  423 
Deposits  and  partial  payments,  413 

Deposits,  4  13 

Distinction  between  deposit  and  partial 

payment,  414 
Partial  payments,  413 
False  representation,  424 
"  Forfeit,"  401 
'  Forfeit  and  pay,"  401 
"  Forfeiture,"  401 

Intent  (see  infra,  Penalty  Distinguished 
from  Liquidated  Damages): 
Contracts  for  payment  of  money,  417 
Where  sum  named   disproportionate  to 
actual  damages,  410 
Lease,  420 
Miscellaneous,  423 

Money,  s^e  infra,  CONTRACTS  FOR  PAYMENT 

of  Money, 
Parol  evidence : 

Penally  or  liquidated  damages,  399 
Partial  payments,  see  infra,  Deposits  and 

Partial  Payments. 
Part  performance ,  see  infra,  CONTRACTS  FOR 

Performance  of  Several  Conditions. 
Payment  of  periodio  and  graduated  amounts,  412 

Payment  of  periodic  sums,  412 

Where  amount   graduated  to  extent  of 
breach,  413 
"  Penalty,"  401 

Penalty  distinguished  from,  395,  396 
Alternative  agreements,  409 
Amount  of  recovery,  see  infra,  Amount  OF 

Recovery. 
Bond  in  penalty  of  stated  sum,  415 
Burden  of  proof,  397 
Conflict  of  cases,  396 

Construction  of  contract  in  case  of  doubt, 
397 

Contracts  for  payment  of  money,  see  infra, 
Contracts  for  Payment  of  Money. 

Contracts  for  performance  of  several  condi- 
tions, see  infra.  Contracts  for  Per- 
formance of  Several  Conditions. 

Contracts  for  performance  of  single  thing, 
see  infra,  Coniractsfor  Performance 
of  Single  Thing. 

Contracts  not  to  engage  in  particular 
business  or  profession,  420 


LIQUIDATED  DAMAGES,  cont'd. 
Penalty  distinguished  from,  cont'd. 

Contracts  with  teference  to  personal  prop- 
erty, 418 

Contracts  with  reference  to  real  property, 
419 

Deposits  and  Partial  payments,   see  infra. 

Deposits  and  Partial  Payments. 
Distinction  of  penalty,  396 
"  Forfeit,"  401 
"  Forfeit  and  pay,"  401 
"  Forfeiture,"  401 
In  general,  396 
Intent  governs,  398 
Language  not  conclusive,  400 
"  Liquidated  damages  "  held  penalty,  400 
No  general  rules  deducible,  396 
Parol  evidence,  399 

Payment  of  periodic  and  graduated  amounts, 
See    infra,    PAYMENT    OF    PERIODIC  AND 

Graduated  Amounts. 
Penalty,"  401 

Qualification  of  general  rule,  399 

Retention  of  consideration  for  pan  to  se- 
cure complete  performance,  415 

Where  actual  damages  ascertainable  on 
breach,  402 

Where  actual  damages  not  readily  shown,  see 
infra,  Where  Actual  Damages  Not 
Readily  Shown. 

Where  sum  named  collateral  to  object  of 
contract,  410 

Where  sum  named  disproportionate  to  actual 
damages,  see  infra.  Where  Sum  Named 
Disproportionate  to  Actual  Damages. 

Whole  instrument,  situation  of  parties  to 
be  considered,  398 
Personal  property : 

Contracts  with  reference  to  personal  prop- 
erly, 418 
Real  property : 

Contracts  with  reference  to  real  property,  419 
Contracts  of  lease,  420 
Contracts  of  sale,  419 
Reasonableness  of  amount,  404 
Restraint  of  trade,  420 
Sale,  418 

Sale  of  real  property,  419 
Scope  of  article,  395 
Set-off,  423 

Sum  named  collateral  to  object  of  contract, 410 
Vendor  and  purchaser,  419 

Waiver,  423 
Warranty,  419 

Where  actual  damages  not  readily  shown,  402 

Annuities,  404 

Extent  of  uncertainty,  404 

In  general,  402 

Sum  named  intended  as  liquidation  of 
damages  and  not  as  penally,  402 

Uncertainty  of  actual  damages  not  conclu- 
sive of  construction,  404 

Various  causes  of  uncertainly  or  difficulty 
in  showing  actual  damages,  404 
Where  sum  named  disproportionate  to  actual 
damages,  410 

Amount  named  inadequate,  411 

Amount  too  small  for  some,  excessive  for 
others.  411 

Doctrine  that  intent  governs,  410 

General  rule,  410 

Several  conditions,  411 

Where  actual  damages  only  nominal,  411 

Where  amount  named  excessive,  411 
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LIQUIDATED  DAMAGES,  cont'd. 
Where  sum  named  held  to  be  penalty : 
In  general,  421 

LIQUIDATING  PARTNER,  393 

LIQUIDATION,  391 

LIQUIDATOR,  39I 

LIQUOR,  424 

LIS,  424 

LIS  PENDENS,  424 
LIST,  424 
LITE,  425 
LITERARY,  425 
LITERARY  PROPERTY,  425 
LITERATURE,  425 
LITHARGE,  425 
LITHOGRAPH,  425 
LITIGATED,  426 
LITIGATION,  426 
LITIGIOUS  RIGHT,  426 
LITTLE,  426 
LITTORAL  RIGHT,  427 
LIVE,  427 

LIVE  ANIMALS,  427 

LIVELY,  428 

LIVERY  OP  SEIZIN,  428 

LIVERY-STABLE  KEEPERS,  429 
Chattel  mortgages,  442 
Relative  priority  of  lien  and  chattel  mortgage, 

438 

General  rule,  438 

Implied  consent  of  mortgagee,  439 

Mortgagee's  consent,  439 
Compensation,  434 
Definition,  430 

Duties  and  liabilities  of  livery-stable  keepers,  432 
As  to  horses  left  in  their  Charge,  432 

Care  of  sick  horse,  432 

Duty  to  take  ordinary  care,  432 

In  general,  432 

Liability  for  loss  or  injury  of  horse,  432 
Negligence,  432 
As  to  horses  let  to  customer,  432 

Defects  not  discoverable  by  exercise  of 

due  care,  433 
Implied  warranty,  433 
In  general,  432 
Injuries  caused  by  horse,  433 
Injuries  due  to  defects  in  vehicle,  433 
Injuries  occasioned  by  carelessness  or 

incompetence  of  driver,  434 
Liability  for  personal  injuries,  432 
Liability,  see  infra.  Duties  and  Liabilities 

of  Livery-stable  Keepers. 
Licenses,  431 
Liens,  435 

Enforcement  of  lien,  442 
Loss  of  lien  by  waiver  or  abandonment,  440 
Attaching  creditor,  442 
Attempt  to  enforce  lien,  441 
Conditional  sale,  442 
Conversion,  440 


LIVERY-STABLE  KEEPERS,  cont'd. 
Liens,  tout' J. 

Loss  of  lien  by  waiver  or  abandonment,  cont'd. 
Detention  of  animal  under  claim  other 
than  that  upon  which  lien  is  based,  440 
Effect  of  loss  of  possession,  441 
Effect  of  use  of  horse  by  bailee,  440 
In  general,  440 

Involuntary  loss  of  possession,  44T 
Mortgage,  442 

Permitling  use  of  horse  by  owner,  442 
Possession,  441 

Voluntary  relinquishment  of  possession, 
441 

Waiver  by  taking  other  security  or  com- 
promising claim,  440 
Property  subject  to  lien,  437 
Exempt  property,  438 
In  general,  437 

Property  not  belonging  to  bailor,  438 
Scope  of  statutes,  437 
Services  for  which  lien  given,  437 
Stolen  animals,  438 
Relative  priority  of  lien  and  chattel  mort- 
gage, 438 
General  rule,  438 

Implied  consent  of  mortgagee,  459. 

Mortgagee's  consent,  439 
Right  to  lien  at  common  law,  435 

Lien  by  agreement,  435 

Lien  by  custom,  435 

Lien  for  special  services,  435 

Lien  of  innkeeper  also  keeping  livery 
stable,  435 

No  lien  in  general,  435 
Right  to  lien  by  statute,  435 

Actual  possession,  437 

Construction  of  statutes,  436 

In  general,  43s 

Person  employed  as  servant  of  owner, 

437 

Persons  engaged  in  business  of  feeding 

animals,  437 
Persons  entitled  to  lien,  436 
Statutes  not  retrospective,  436 
Supplying  feed,  437 
When  lien  attaches,  436 
Master  and  servant : 

Injuries  occasioned  by  carelessness  or  in- 
competence of  drivei  furnished  by  stable 
keeper,  434 

Liability  for  negligence  of  servant,  432 

Liens,  437 
Municipal  control  of  livery  stables,  430 

Delegation  of  power  to  determine  location, 
431 

Double  taxation,  431 

In  general,  430 

License  of  livery  stable,  431 

Places  where  located,  430 

Unreasonable  ordinance,  431 
Negligence,  see  infra.  Duties  and  Liabilities 

of  Livery-stable  Keepers. 
Nuisances,  430 

Fact  that  stable  is  well  kept  no  defense  to 
action  for  nuisance,  430 

Livery  stable  held  to  be  a  nuisance  in  par- 
ticular case,  430 

Livery  stable  not  a  nuisance,  430 

Restraining  erection  of  livery  stable,  430 
Occupation, business  and  privilege  taxes,  431 
Personal  injuries,  see  infra,  Duties  and  LIA- 
BILITIES of  Livery-stable  Keepers. 
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LIVERY-STABLE  KEEPERS,  cont'd. 
Rights  of  livery- stable  keepers,  434 

Compensation,  434 

Rights  against  hirer  for  negligence  or  mis- 
conduct, 443 

Right  to  lien,  see  infra,  Liens. 
Taxation : 

Municipal  license,  431 
Waiver  of  lien,  see  infra.  Liens. 

LIVERY  STOCK,  443 

LIVES  IN  BEING,  443 

LIVE  STOCK  INSURANCE,  443 

LIVE  TOGETHER,  428 

LIVING,  445 

LIVELIHOOD,  428 

LLOYD'S  ASSOCIATIONS,  447 

Attorneys  in  fact,  450 
Character,  449 
Definition,  447 
Explanations,  447 
History,  447 
Insurance  brokers,  44 
Legality,  449 

Liabilities  of  individual  underwriters,  451 

Licenses,  449 

Rights  of  individual  underwriters,  451 
Service  of  proof  of  loss,  450 
Suit  against  Lloyd's  association  by  recog- 
nized name,  448 
Trustees,  450 

LLOYD'S  LNSURANCE,  see  Lloyd's  Asso- 
ciations. 

LOAD,  452 

LOADED  FIREARMS,  453 
LOAF,  453 

LOAN  ASSOCIATIONS,  457 
LOANING  CREDIT,  454 
LOANS,  453,  458 
Agency : 

Liability  of  borrower,  469 
Animals,  461 

Hiring  distinguished  from,  463 
Bailment,  454 

Borrower  (see  infra,  Rights  and  Liabilities 
of  Parties  Inter  Se): 
Rights  of  borrower  against  third  persons, 
471 

Borrower's  rights  limited,  460 
Conversion,  466,  467 
Defects,  465 
Definition,  459 
Deposit,  454 

Deposit  distinguished  from  loan,  465 
Duty,  see  infra.  Rights  and  Liabilities  of 

Parties  Inter  se. 
Estoppel : 

Borrower  estopped  to  deny  lender's  title, 

470 

General  requisites,  459 

Gift  distinguished  from,  462 

Contrary  view  as  to  presumption,  463 
General  distinction,  462 
Long  continued  possession,  463 
Presumption  in  favor  of  gift,  463 
Question  of  intention,  462 
Rebuttal  of  presumption,  463 

Give,  456 


LOANS,  cont'd. 
Hiring  : 

Loan  distinguished  from  hiring,  463 
Increase  of  animals,  462 

Jus  tertii ,  470 

Lender  (see  infra.  Rights  and  Liabilities 
of  Parties  Inter  se): 

Rights  of  lender  against  third  persons,  471 
Liabilities,  see  infra.  Rights  and  Liabilities 

of  Parties  Inter  se. 
Mandate : 

Mandate  distinguished  from  loan,  464 
Master  and  servant : 

Liability  of  borrower,  469 
Money,  461 
Mutuum : 

Loan  distinguished  from  mutuum,  464 
Nature  of  loan,  459 
Ownership  of  thing  loaned,  461 

Increase  of  animals,  462 

In  general,  461 

Offspring  of  slaves,  462 

Third  persons,  462 
Partnership,  456 

Partnership  and  loan  distinguished,  456 
Personal,  460 
Pledge : 

Pledge  distinguished  from  464 
Recording,  471 
Construction  of  statutes,  472 
Effect  of  possession  by  one  of  several  joint 

borrowers,  473 
Effect  of  possession  without  state,  473 
Effect  of  statutes,  472 
In  general,  471 

Loan  made  for  an  indefinite  period,  472 
Loan  made  without  state,  474 
Loan  to  wife,  473 
Necessity  for  actual  contracts,  473 
Necessity  for  expiration  of  statutory  period, 
473 

Necessity  for  lien  by  creditor,  473 
Necessity  for  writing  and  recording,  474 
Notice  of  loan,  472 
Place  of  recording,  475 
Possession  by  husband  for  benefit  of  wife, 
473 

Purpose  of  statutes,  471 
Requisites  under  statutes,  473 
Statutes,  471 

To  what  transactions  statutes  apply,  472 
Return,  465 

Liability  of  borrower,  468 

Want,  where  and  to  whom  made,  }68,  469. 
Rights  and  liabilities  of  parties  inter  se,  465 

Borrower  estopped  to  deny  lender's  title, 
470 

Borrower's  duty  as  to  preservation  and 

use,  465 

Duty  to  make  prompt  return,  465 
In  general,  465 
Liability  of  borrower,  467 

Act  of  stranger,  470 
t       Agency,  469 

Borrower  not  an  insurer,  468 

Duty  as  to  care,  467 

In  case  of  accident,  468 

Interference  by  lender,  467 

Liability  for  act  of  third  person,  469 

Liability  for  negligence,  467 

Master  and  servant,  469 

Personal  liability,  467 

Redelivery,  468 

To  whom  redelivery  to  be  made,  469 
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IiOANS,  cont'd. 
Rights  and  liabilities  of  parties  inter  se,  cont'd. 
Liability  of  lender  for  defects,  465 
Return,  465 

Use  of  the  thing  loaned,  466 

Conversion,  467 
In  general,  466 
Unauthorized  use,  466 
Rights  of  parties  against  third  persons,  471 
Scope  of  title,  459 
Specific  money  to  be  returned,  461 
Statutory  rights  of  third  persons  (see  infra, 
Recording,  471 
In  general,  471 
Unrecorded  loans,  471 
Termination  of  loan,  475 
Coverture,  476 
Death,  476 

Methods  of  termination,  476 

Time  of  termination,  475 

Where  time  not  specified,  475 
Use,  see  infra,  Rights  and  Liabilities  of 

Parties  Inter  Se. 
What  may  be  loaned,  460 

LOAN,    TRUST    AND  SAFE-DEPOSIT 
COMPANIES,  477 
Bailments : 

Duty  of  safe-deposit  company  as  bailee,  481 

To  permit  access  to  property,  481 
To  prevent  unlawful  removal  of  prop- 
erty, 481 
Banking  powers,  479 
In  general,  479 

Officers  not  liable  to   criminal  statutes 

against  bankers,  479 
Power  to  discount  notes,  480 
Power  to  issue  evidences  of  indebtedness, 

480 

Power  to  pay  out  deposits  on  depositors' 

checks,  480 
Power  to  receive  general  deposits,  480 
Trust  companies  to  report  to  superintend- 
ent of  banking:,  479 
Constitutional  law,  see  infra,  Incorporation. 
Criminal  laws : 

Whether  officer  liable  lo  criminal  statutes 
against  bankers,  479 
Deposit  with  state,  482 

Discretion  of    state  officer  in  accepting 

securities,  482 
Prerequisite   to  right    to   exercise  fran- 
chise, 482 
Return  of  deposit  to  company,  482 
Executors  and  administrators,  479 
Guardians,  479 
Incorporation.  477 

Constitutionality  of  laws  authorizing,  478 
As  conferring  special  privileges,  478 
Not  in  contravention  of  public  policy,  478 
Restrictions  as  to  manner  of  amend- 
ment, 478 
Title  expressing  subject  of  act,  478 
In  general,  477 
Liability  of  trust  company  for  use  of  trust 

fund,  481 
Powers,  478 

Banking   powers,    see     infra,  Banking 

Powers. 
Guardian,  executor,  etc.,  479 
In  general,  478 

Power  of  foreign  trust  company  to  hold 
land  in  trust,  481 
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LOAN,    TRUST    AND  SAFE-DEPOSIT 
COMPANIES,  cont'd. 

Powers,  cont'd. 

Power  to  take  deed  of  land,  481 

Power  to  take  note  by  indorsement,  481 

Real  property,  see  infra,  Power. 

Scope  of  article,  477 

LOBBYING,  482 
LOBBYIST,  482 
LOBSTER,  482 
LOCAL,  482 
LOCAL  AGENT,  483 

LOCAL  AND  TRANSITORY  ACTIONS, 

483 

LOCAL  ASSESSMENT,  485 
LOCAL  COURTS,  483 
LOCAL  CUSTOM,  485 
LOCAL  FREIGHT,  483 
LOCAL  IMPROVEMENTS,  485 
LOCALITY,  485 
LOCAL  LAWS,  485 
LOCAL  LEGISLATION,  485 
LOCALLY,  485 
LOCAL  OFFICERS,  484 

LOCAL  OPTION,  486 

Adoption  of  law  by  voters  or  inhabitants  of  ter- 
ritory affected,  496 
Constitutionality,  492 
Elections,  see  infra,  Elections: 
In  general,  496 

Submission  of  law  of  general  interest  to 
vote  of  part  of  people  only,  492 

Submission  to  vote  of  people  of  whole 
state,  492 

Amendment  of  law  after  adoption,  513 
appeals,  see  infra,  Contest  and  Review. 
Ballots,  see  infra.  Conduct  of  Election: 
Conduct  of  election,  504 

Ballot  boxes,  505 

Ballots,  505 

Failure  to  submit  to  voters  of  all  of  terri- 
tory, 505 
In  general,  504 

Judicial  interference  with  conduct  of  elec- 
tion, 506 

Opening  and  closing  polls,  505 

Rejection  of  ballots,  505 

Voting,  505 

Who  may  vote.  505 

Withdrawal  and  change  of  ballot,  505 
Constitutionality,  489 

Attacking  constitutionality,  596 

Delegation  of  legislative  power,  489 
Acceptance  of  city  charter,  490 
Application  to  local  option  laws,  489 
Fence  laws,  491 
General  rule,  489 

Granting  municipal  suffrage  to  women, 
489 

Municipal  aid  bonds,  491 
Qualifications,  492 

Regulating  or  prohibiting  sale  of  liquors, 
489 

Repeal  of  existing  laws,  493 
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LiOCALi  OPTION,  cont'd. 
Constitutionality,  cont'd. 
Delegation  of  legislative  power,  cont'd. 
Revision  of  city  charter,  491 
Submission  of  law  of  general  interest  to 

vote  of  part  of  people  only,  492 
Submission  to  vote  of  people  of  whole 
state,  492 

Time  when  law  shall  take  effect,  492 
Denial  of  equal  protection  of  laws,  495 
Express  constitutional  provisions  for  en- 
actment of  local-option  laws,  496 
Failure  to  provide  for  refunding  taxes  on 

unexpired  licenses,  495 
Impairing  rights  of  private  property,  495 
Interfetence  with  regulation  of  interstate 

commerce,  495 
Laws  depending-  on  contingency  or  hap- 
pening of  future  event,  491 
Partial  unconstitutionality,  496 
Police  power,  495 

Prohibition  against  local  or  special  legisla- 
tion, 493 

Repeal  of  existing  laws,  493 

Special  law  when  general  law  applicable, 
494 

Taking  or  damaging  private  property  with- 
out just  compensation,  495 

Time  when  objections  may  be  made,  496 

Title  and  subject-matter,  see  infra,  Title 
and  Subject-matter. 

.Uniform  operation  of  general  laws,  493 

Who  may  attack  constitutionality,  496 
Contest  and  review,  509 

Appeal,  510 

Jurisdiction,  509 

Manner  of  contesting,  509 
County-seat,  491 
Courts : 

Establishing  courts  in  cities,  490 
D3finition,  488 

Delegation  of  power,  see  infra.  Constitu- 
tionality. 

Druggists,  510 

Due  process  of  law,  495 

Effect,  see  infra,  Operation  and  Effect. 

Elections,  497 
Canvass,  506 

Conduct  of  Election,  see  infra.  Conduct  of 
Election. 

Constitutional   provisions   in   regard  to 

elections,  494 
Contest,  see  infra.  Contest  and  Review. 
Count,  506 

Determination  of  result,  506 

Canvass,  506 
Count,  506 
Return,  506 
Tie  vote,  506 

Vote  necessary  to  adoption,  506 
Election  officers,  504 

Irregular  conduct  of  election  officers,  504 

Notice  of  Election,  see  infra,  Notice  of 
Election. 

Order  for  election,  see  infra,  ORDER  FOR 
Election,  499 

Order  or  proclamation  declaring  result  of 
election,  see  infra,  Order  or  Proclama- 
tion Declaring  Result  of  Election. 

Petition,  see  infra,  Petition. 

Place  of  holding  election,  504 

Proclamation ,  see  infra,  Order  or  Proc- 
lamation Declaring  Result  of  Elec- 
tion. 


LOCAIi  OPTION,  cont'd. 
Elections,  cont'd. 

Questions  submitted,  503 
Return,  506 

Review,  see  infra,  Contest  and  Review. 

Signatures  of  petitioners,  498 

Consolidation  of  signatures.  498 
Evidence  as  to  number  of  signatures,  498 
Presentation  of  several  petitions,  498 
Sufficiency  as  to  numbers,  498 
What  constitutes  signing,  498 
Who  may  sign,  498 
Withdrawal  of  signatures,  498 

Tie  vote,  506 

Time  of  holding  election,  see  infra,  TIME 
of  Holding  Election. 

Validity  of  law  authorizing,  497 

Vote  necessary  to  adoption,  506 
Fences,  490,  491 
Interstate  commerce,  495 
Legislature,  see  infra,  CONSTITUTIONALITY. 
Municipal  aid,  490 
Notice  of  election,  501 

Burden  of  proof,  502 

Description  of  territory,  502 

Necessity,  501 

Order  for  election,  501 

Posting  notice  in  public  places,  501 

Proof  of  publication,  501 

Publishing  in  newspaper,  501 
Operation  and  effect,  510 

Effect  of  adoption  on  prior  laws,  512 

Effect  of  adoption  on  unexpired  licenses 
512 

Effect  of  change  of  boundaries,  511 
Effect  of  change  of  name  of  district,  512 
Effect  of  change  of  territory,  511 
In  general,  510 

Minor  subdivisions  of  territory  adopting 
510 

Sales  by  druggists,  510 

Territory  affected,  510 

Territory  to  which  question  may  be  r© 

submitted,  511 
Territory  which  may  adopt,  510 
When  in  force,  510 
Order  for  election,  499 
Contents,  500 

Designation  of  territory,  501 

Designation  of  voting  places  and  election 
officers,  500 

Direction  as  to  giving  notice  of  election, 
501 

Form,  500 

Interlineations,  500 

Place  of  making,  499 

Recital  of  exceptions  of  statute,  500 

Recitals  as  to  sufficiency  of  petition,  500 

Recording  order,  501 

Time  of  making,  499 

To  whom  directed,  500 

Who  authorized  to  make,  499 
Order  or  proclamation  declaring  result  of  elec- 
tion, 506 

Conclusiveness  of  order,  508 

Contents,  507 

Description  of  law  under  which  election 

was  held,  508 
Failure  to  declare  result  of  second  election, 

507 

Filing  with  officer  authorized    to  issue 

licenses,  509 
Form,  507 
In  general,  506 
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local  option,  tenti. 

Order  or  proclamation  declaring  result  of  elec- 
tion, colli' d. 

Publication,  508 

Designation  of  newspaper,  508 

■   In  general,  508 

Interruption  of  publication  by  injunc- 
tion, 508 
Proof  of  publication,  508 
Time  of  publication,  508 

Recital  of  exceptions  of  statute,  507 

Recitals  as  to  giving  notice  of  election,  507 

Recitals  as  to  number  of  votes  cast,  507 

Recitals  as  10  territory,  507 

Recitals  as  10  time  during  which  law  shall 
be  in  force,  507 

Second  election,  507 

Time  of  making,  507 
Petition,  497 

Compliance  with  statute,  497 

Copy,  497 

Determination  of  sufficiency,  499 
Form  and  contents,  497 
Necessily,  497 

Review  of  determination,  499 
Signatures  of  petitioners,  498 
Time  of  filing,  499 

Time  of  making  and  presentation,  499 
Place  of  holding  election,  504 
Police  power,  495 

Proclamation,  see  infra,  Order  or  Procla- 
mation Declaring  Result  of  Election. 

Prohibition,  489,  490,  494 

Prosecutions,  514 

Burden  of  proof,  514 

Judicial  notice,  514 

Question  for  court,  515 

Saleof  liquors  in  local  option  territory,  514 

Publication,  see  infra,  Order  or  Proclama- 
tion Declaring  Result  of  Election. 

Public  officers : 

Election  officers,  504 

Recitals  in  order  of  election  as  to  sufficiency 
of  petition,  500 

Recording  order  of  eleclion,  501 

Eepeal  and  revocation,  513 

Effect  of  revocation  on  prior  violations,  514 
Repeal  by  legislative  ena:tmeflt,  5J3 
Revocation  by  inhabitants  of  territory,  513 

Repeal  of  existing  laws,  493 

Review,  see  infra.  Contest  and  Review. 

Revocation,  see  infra,  Repeal  and  Revoca- 
tion. 

Scope  of  title,  488 

Signatures,  see  infra,  Elections. 

Stock  and  fence  laws,  490,  491 

Submission  of  question  to  voters,  see  infra, 
Adoption  of  Law  by  Voters  or  Inhabit- 
ants of  Territory  Affected;  Elections. 

Time  of  holding  election,  502 
General  election,  502 
In  general,  502 

With  reference  to  time  and  enactment  of 
law,  502 

With  reference  to  time  of  filing  petition  or 
making  order,  503 

With  reference  to  time  of  holding  other 
elections,  503 

With  reference  to  time  of  prior  submis- 
sion, S03 
Title  and  subject-matter,  494  ■ 

Application  of  constitutional  provisions  to 
local  option  laws,  494 
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LOCAL  OPTION,  cont'd. 
Title  and  subject-matter,  cont'd. 

Denning  localities  to  be  affected  by  act, 
,  494 

Illustrations,  494 

Provisions  for  penalty  for  violation,  494 
Provisions  for  prohibition  under  title  pro- 
viding for  regulation,  494 
Provisions  in  constitutions,  494 
Provisions  in  regard  to  elections,  494 
Purpose  of  constitutional  provisions,  494 
Staling  exceptions  contained  in  act,  494 

Voting,  see  infra,  CONDUCT  OF  ELECTION. 

Women  : 

Granting  municipal  suffrage  to  women,  489 
LOCAL  STATUTES,  515 
LOCATE,  515 
LOCATED,  515 
LOCATING,  518 

LOCATION,  515 

Railroads,  517  . 

LOCATIO  OPERIS  FACIENDI,  518 

LOCATIO  OPERIS  MERCIUM  VEHEN- 
DARUM,  518 

LOCATIO  REI,  518 
LOCOMOTIVE,  518 
LOCO  PARENTIS,  518 
LOCUS,  581 
LODE,  518 
LODGE,  519 
LODGED,  520 
LODGER,  519 
LODGING,  519 
LOGMAN,  520 
LOG  ROLLING,  521 

LOGS  AND  LUMBER,  522 

Advances,  530 
Agency : 

Liens,  533 
Assignment  of  lien,  540 
Blacksmith : 

Liens,  534 
Constitutional  law : 

Liens,  532 
Construction : 

Liens,  532 
Contracts  for  advances  and  supplies,  530 
Contracts  for  labor  and  services,  524 
Conversion,  547 
Cook: 

Liens,  534 
Definitions,  523 

Logs,  523 

Lumber,  523 

Stumpage,  523 

Timber,  523 
Driving,  see  infra,  FLOATING  AND  RAFTING. 
Evidence : 

Scale  bill,  546 
Floating  and  rafting,  524 

Contract  to  drive  logs,  525 
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LOGS  AND  LUMBER,  cont'd. 
Floating  and  rafting,  cont'd. 
Driving  intermingled  or  obstructing  logs,  526 

Amount  of  compensation,  529 
Common-law   action    for  obstructing 

streams  by  logs,  529 
Compensation,  527,  528,  529 
Lien  for  driving  intermingled  logs,  529 
Logs  driven  on  streams  made  navigable 

by  artificial  means,  527 
Logs  intermingled  by  consent,  526 
Logs  must  be  actually  driven,  528 
Logs  must  be  driven  to  destination,  528 
Right  to  compensation  not  affected  by 
necessity  for  artificial  aid  to  naviga- 
tion, 527 
Statutes  construed  liberally,  526 
Statutory  right,  526 
What  constitutes  obstruction,  527 
Where  logs  driven  past  destination,  528 
Where  owner  driving  or  preparing  to 

drive  his  own  logs,  527 
Who  liable  for  compensation,  528 
Who  may  claim  compensation,  528 
Lost  or  stranded  logs,  529 
Common  law,  530 
Examples,  529,  530 
Statutory  provisions,  530 
Unmarked  logs  unclaimed  for  certain 

period,  529 
Usage  of  company  in  collecting  scattered 
logs,  530 
Measure  of  damages,  525 
Statutory  regulation,  525 
Use  of  streams,  524 
Intermingled  logs,  see  infra,  FLOATING  AND 

Rafting. 
Intermingling : 

Liens,  537 
Labor,  see  infra,  Liens. 
Liens,  531 

Advances,  530 

Against  whom  lien  may  be  claimed,  533 
Agency,  533 
Assignment,  540 
At  common  law,  531 
Constitutionality  of  statutes,  532 
Construction  of  statutes,  532 
Contractors'  right  to  lien,  532 
Converting  or  disposing  of  property  so  as 

to  prevent  enforcement  of  lien,  541 
Enforcement  of  lien,  541 
For  what  labor  or  services  lien  may  be 
claimed,  533 

Blacksmith,  534 

Construction  of  roads,  534 

Cook,  534 

Gathering  up  and  caring  for  tools,  534 

Improvements  to  saw  mill,  535 

Indirect  services,  534 

In  general,  533 

Manual  labor  construed,  535 

Ownership  of  team,  535 

Servants,  535 

Teams,  535 

Where   owner  of   team   performs  no 
manual  labor,  535 
Lien  against  owner  without  direct  privity 

of  contract,  533 
Notice  of  lien,  537 

Clerical  errors,  538 

Credits  and  offsets,  538 

Description  of  property,  538 


LOGS  AND  LUMBER,  cont'd. 
Liens,  cont'd. 

Notice  of  lien,  cont'd. 
Mistake,  538 

Necessity  for  filing  notice,  537 

Notice  filed  after  death  of  debtor,  539 

Proof  of  filing  notice,  539 

Sale  of  property  before  filing  notice,  537 

Time  of  filing  notice,  538 

Verification,  538 

What  is  sufficient  notice,  537 
One  log  owner  not  chargeable  with  labor 

done  on  logs  of  another,  533 
Persons  entitled  to  lien,  532 
Possession,  531 
Priority  of  lien,  539 

Property  not  in  possession  of  claimant,  531 
Property  subject  to  lien,  536 

Enforcement  of  entire  lien  against  part 
of  property,  536 

In  general,  536 

Intermingled  logs  belonging  to  several 

owners,  537 
Lumber  remaining  at  mill,  536 
Lumber  removed  from  mill,  536 
Property  of  several  owners,  537 
Where  several  laborers  work  together, 

536 

Right  to  lien  founded  on  contract,  533 
Statutory    and    common-law    lien  dis- 
tinguished, 532 
Statutory  liens,  531 
Supplies,  530 

Waiver  and  discharge  of  lien,  539 

Assignment  of  lien,  540 
Owner's  misconduct,  540 
Surrender  of  possession,  540 
Taking  promissory  note,  539 
Uniting  with  lien  claims  other  claims 
not  lienable,  539 
Logs,  523 

Lost  or  stranded  logs,  see  infra,  FLOATING 

and  Rafting. 
Lumber,  523 
Marks,  542 

Master  and  servant  (see  infra,  Liens): 
Contracts  for  labor  and  services,  524 

Measurements,  see  infra.  Scaling. 

Mechanics'  liens,  see  infra,  LlENS. 

Navigation,  see  infra.  Floating  and  Raft- 
ing. 

Notice  of  Lien,  see  infra,  LlENS. 
Public  officers,  see  infra,  SCALING. 
Rafting,  see  infra,  Floating  and  Rafting. 
Scaling,  542 

Appointment  of  official  scaler,  544 

By  person  agreed  upon,  43 

How  far  scale  binding  as  to  quality,  544 

How  far  scale  binding  as  to  quantity,  543 

In  general,  542 

Liability  of  official,  544 

No  recovery  for  lumber  not  inspected  as 
required  by  statute,  545 

Official  inspection  of  logs  offered  for  sale, 
544 

Official  scaler,  544 

Parties  bound  by  scale  by  person  selected 

by  them,  543 
Scale  bill  as  evidence,  546 
Scaling  must  be  done  by  person  agreed 

upon,  544 
Selection  of  official  scaler,  543 
Standard  of  measurement,  545 
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LiOGS  AND  LUMBER,  cont'd. 
Scaling  cont'd. 

Standard  of  measurement  fixed  by  agree- 
ment, 545 
Statutory  rule  of  measurement,  545 
Services,  see  infra,  LlENS. 
Stumpage,  523 
Supplies,  530 
Timber,  523 

Trover  and  conversion,  547 
"  Workmanlike  manner,"  524 

LONDON,  547 

LONG,  547 

LONG  ACCOUNT,  548 

LONG  AND  SHORT  HAUL,  548 

LONGEVITY.  548 

LOOK  AFTER,  543 

LOOKOUT,  548 

LOOMS,  548 

LOOSE,  548 

LOP,  549 

LORD'S  DAY,  549 
LOWE,  549 
LOSS,  549 

IiOSS  BY  CARRIER,  550 
LOSS  OP  SERVICE,  549 
LOST,  549 

LOST  PAPERS  AND  RECORDS,  552 
Bills  of  exchange  and  promissory  notes  (see 

infra,  Recovery  on  Lost  Instruments): 
Bona  fide  purchaser  for  value  from  finder, 
553 

Bills  of  lading : 

Remedies  against  finders,  554 

Bona  fide  holders,  see  infra,  Recovery  ON 
Lost  Instruments. 

Bona  fide  purchaser,  555 

Certificate  of  stock,  554 

Broker  selling  stolen  certificates,  555 
Mandamus  to  issue  of  new  certificates,  554 
Recovery  from  transferee  of  lost  or  stolen 
certificates  of  stock,  554 

Change  of  Venue : 
Restoration,  560 

Deeds,  see  infra,  Instruments  of  title. 

Demand,  569 

Equity,  see  infra,  Instruments  of  Title; 

Records;  Recovery  on  Lost  Instruments. 
Evidence,  see  infra,  Records;  Recovery  on 

Lost  Instruments. 
Finder : 

Remedies  against,  553 
Indemnity  bonds : 

Negotiable  instruments,  565 
Destroyed  instruments,  567 
Exceptions  to  rule  requiring  indemnity, 
566 

Instruments  lost  after  maturity,  566 
Instruments  not  transferable    by  de- 
livery, 566 
Requirement  of  indemnity,  565 
Voluntary  mutilation  of  a  bill  in  good 
faith,  571 
Indictments : 

Restoration,  557 


liOS'T  PAPERS  AND  RECORDS,  cont'd. 
Instruments  of  title  : 
Re-execution,  555 

Concurrent  law  and  equity  jurisdiction, 
555 

Jurisdiction  at  law,  555 
Jurisdiction  in  equity,  555 
Judgments : 

Restoration,  557,  558 
Jurisdiction : 

Recovery  on  lost  instruments ,  see  infra,  Re- 
covery on  Lost  Instruments. 
Re-execution  and  restoration,  564 
Negotiable  instruments,  see  infra,  BILLS  OF 

Exchange  and  Promissory  Notes. 
Notice  of  loss,  see  infra,  Recovery  on  Lost 

Instruments. 
Notice  of  nonpayment,  569 
Parol  evidence : 

To  prove  contents  of  lost  record,  562 
Proiest,  569 
Records : 
Re-execution,  556 

Affidavits  to  prove  contracts,  563 
Bou  is,  556 

Change  of  venue,  560 

Clear  and  convincing  proof  required,  563 

Equity  jurisdiction,  560 

Evidence,  561 

Indictments  lost  or  destroyed,  557 
In  general,  556 

Inherent  power  of  courts  over  their  own 

records,  559 
Judgments,  557 
Jurisdiction,  559 

Legal  sufficiency  of  substitute  not  gen- 
erally considered,  558 

Manner  of  correcting  loss  of  record, 
563 

Memoranda,  562 

Minutes,  562 

Mutilated  record,  562 

Necessity  of  proof  by  oalh,  561 

Parol  evidence,  562 

Pleadings,  556 

Proof  of  contents,  561 

Proof  of  existence  and  loss,  561 

Recognizances,  556 

Restoration  of  writs,  556 

Rules  of  evidence  not  changed  by  stat- 
ute, 563 

Statutory  jurisdiction,  561 

To  what  court  application  must  be  made, 
560 

Trial  judge  no  longer  on  bench,  560 
Unfiled  papers,  558 

Void  and  voidable  judgments,  558,  559 
Recovery  on  lost  instruments,  564 

Action  on  original  debt,  572 
Demand,  569 

Evidence  in  actions  on  lost  instruments,  575 

Affidavit  of  loss,  577 
Circumstantial  evidence,  576 
Competency  of  party  to  prove  loss,  576 
Degree  of  proof  required,  577 
Proof  of  contents,  578 
Proof  of  existence  and  loss,  575 
Proof  of  existence  as  genuine  instru- 
ment, 576 

Proof  of  proper  execution  of  lost  deed, 
576 

Testimony  of  party  not  necessary,  577 
Jurisdiction,  564 
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LOST  PAPERS  AND  RECORDS,  cont'd. 
Recovery  of  lost  instruments,  cont'd. 
Jurisdiction,  cont'd. 

Negotiable  instruments,  565,  567 

Action  by  bona  fide  holder  barred  b- 

limitation,  568 
Destroyed  instruments,  567 
Destruction  of  banknotes,  567 
Exceptions  to  rule  requiring  indem- 
nity, 566 

Instruments  found  before  trial,  567 
Insiruments  lost  after  maturity,  566 
Instruments  not  transferable  by  de- 
livery, 566 
Jurisdiction  at  law,  565 
Jurisdiction  in  equity,  565 
Protection  of  acceptors,  568 
Requirement  of  indemnity,  565 
Statutory  provisions,  566 
Suits  against  acceptors  of  lost  bills, 
568 

Simple  contracts,  565 

Specialties,  564 

Bill  for  discovery  and  relief,  564 
Difficulty  of  securing   indemnity  at 
law,  564 

Equity  jurisdiction  not  ousted  by  ex- 
tension of  jurisdiction  to  courts  of 
law,  564 
Jurisdiction  at  law,  564 
Jurisdiction  in  equity,  564 
Notice  of  loss,  569 

Effect  of  notice  as  to  makers,  569 
Effect  of  publication  of  notice,  570 
Failure  to  give  public  notice,  570 
Mode  of  giving  notice,  570 
Overdue  paper,  570 
Public  notice,  569 
To  the  parties,  569 
Notice  of  nonpayment,  569 
Protest,  569 

Public  notice  of  loss,  569 
Rights  of  bona  fide  holders  : 
Forged  indorsement,  575 
Identity  of  names,  575 
Instrument  not  transferable  by  mere  de- 
livery, 575 
Instruments  transferable  by  delivery,  572 
Corporate  bonds,  473 
In  general,  572 
Negligence  of  purchaser,  574 
Payment  before  maturity,  574 
Relief  in  equity,  573 
To  what  parties  notice  of  loss  to  be  given, 
569 

Voluntary  destruction  or  mutilation,  570 

Bond  of  indemnity,  572 
Cutting  note  in  two  for  safety  in  trans- 
mission, 571 
Form  of  action,  572 
General  rule,  570 

0»inia  prcesumunter  contra  spoliatorem, 
571 

Re-cxccution    (see  infra.   Instruments  of 

Title;  Records),  555 
Remedies  against  finder  and  persons  claiming 
under  him,  553 

Action  for  money  had  and  received,  553 

Bills  of  lading,  554 

Certificate  of  stock,  554 

No  recovery  from  bona  fide  purchaser,  553 

Remedy  at  law,  553 

Remedy  in  equity,  555 
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Restoration    (see     infra.    INSTRUMENTS  OF 

Title;  Records),  555 
Secondary  evidence,  575 
Specialties,  see  infra,   Recovery  on  Lost 

Instruments. 
Stock,  see  infra,  Certifica  tes  of  Stock. 

LOST  PROPERTY,  579 
Aerolites,  582 
Banknotes,  581 
Care  of  thing  found,  584 
Distinction  between  things  lost  and  things 

mislaid,  579 
Duties  and  liabilities  of  finder,  584 

Care  of  thing  found,  584 

Duly  to  return  thing  to  ownei,  584 

Negligence,  584 

Proof  of  ownership,  584 

Replevin,  584 

Sale  of  perishable  goods  584 
Duty  to  return  thing  to  owner  584 
Expenses,  reimbursement  for,  583 
Imbedded,  582 
Infants,  582 
Liens : 

Reimbursement,  583 

Reward,  583 
Master  and  servant,  582 
Negligence,  584 
Possession  of  finder,  580 
Replevin,  584 
Reward  for  return,  583 

Absence  of  offer,  583 

Indefinite  offer,  584 

In  general,  583 

Knowledge  of  offer,  583 

Lien  for  reward,  583 
Rights  of  finder,  580 

Reimbursement  for  expenses,  583 

Reward  for  Return,  see  infra.  Reward 
for  Return. 

Title  to  thing  found,  see  infra,  TITLE  TO 
Thing  Found. 
Title  to  thing  found,  580 

Aerolites,  582 

Articles  found  on  premises  of  third  per- 
sons, 581 

Banknotes,  581 

Character  of  thing  found,  581 

Goods  found  by  slave,  582 

Infant,  582 

In  general,  580 

Joint  finders,  583 

Master  and  servant,  582 

Necessity  of  possession  by  finder,  5S0 

Place  of  finding  generally  immaterial,  5S1 

Possession  of  finder,  580 

Relation  of  finder  to  third  person,  582 

Right  of  finder  as  against  his  bailee,  5S0 

Rights  as  against  subsequent  finder,  5S0 

Special  circumstances  affecting  title  of 
finder.  581 

Statutory  provisions,  581 

Things  imbedded  in  the  soil,  582 
When  goods  are  lost,  579 

Distinction  between  things  lost  and  things 
mislaid,  579 

Money  placed  in  bureau  and  forgotten,  579 

LOT,  585 

Gaming,  587 
Mechanics' liens,  585 
Plats,  586 
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LOTO,  587 

LOTTERIES,  588 
Advertisements : 

Statutes  making  advertisements  of  lotteries 
unlawful,  595 
Advertisement  of  lottery  operating  law- 
fully in  another  state,  596 
Examples,  595,  596 
In  general,  595 

Whether     advertisement    must  show 
where  tickets  must  be  purchased  in 
state,  596 
Art  u nions,  590 

Bonds  issued  in  connection  with  lotteries, 

591 

Chance  of  drawing  prize  lot,  591 
Civil  status  of  lotteries,  597 

Conflict  of  laws,  598 
Dissolution,  598 
Gambling  contracts,  598 
Lotteries  licensed  by  legislature,  597 
Prohibited  or  illegal  lotteries,  598 
Recovery  of  amount  drawn  by  prize  win- 
ner, 598 

Strict  construction  of  statute,  598 
Consideration,  589 
Constitutional  law,  592,  596 
Constitutional    provisions,     statutes  and 

ordinances  against  lotteries,  592 
Decov  letters,  594 

Definition  (see  infra,  Various  Devices  and 
Games  Held  to  be  Lotteries),  588 

Broad  scope  of  term,  589 

Consideration  necessary  to  criminal  lot- 
tery, 589 

Popular  meaning,  589 

Small  sums  risked  for  greater  chance,  588 
When  skill  or  judgment  is  exercised,  589 

Essential  elements,  588 

Franchises : 

Revocability  of  lottery  franchise,  594 

Gambling  contracts,  598 

Games  and  devices  held  not  to  be  lotteries, 

Gift  enterprise,  590 
Impairment  of  obligation  of  contract : 

Revocability  of  lottery  franchise,  594 
Insuring  lottery  tickets,  597 
Mail,  see  Postal  Laws. 
Miscellaneous  games,  592 
Ordinances,  593 
Policy,  5go,  592 

Pool  selling  on  horse  races,  590 
Possession : 

Statutes  making  it  unlawful  to  have  lot- 
tery tickets  or  slips  in  possession,  596 
Postal  laws : 

Circulars  sent  in  answer  to  decoy  letter,  594 

Constitutionality,  595 

Examples,  594,  595 

Intended  to  suppress  lotteries,  594 
Private  international  law,  598 
Prize  concerts,  590 

Prohibition  by  constitution,  statute,  or  ordi- 
nance, 592 
Classes  of  statutes  considered,  594 
Constitution  or  statute,  592 
In  general,  592 
Ordinances,  593 
Postal  laws,  594 

Rei  ocability  of  lottery  franchise,  594 
Slate  statute  prohibiting  lotteries,  593 


LOTTERIES,  cont'd. 
Prohibition  by  constitution,  statute,  or  ordi- 
nance, cont'd. 
Statutes  against  insuring  lottery  tickets, 
597 

Stalutes  forbidding  sale  of  tickets,  596 
Statutes  making  advertisement  of  lotteries 

unlawful,  595 
Statutes  making  it  unlawful  to  have  lot- 
tery lickets  or  slips  in  possession,  596 
Raffle,  590 
Real  estate,  591 
Sale  of  tickets : 

Statutes  forbidding  sale  of  tickets,  596 
Selling  prize  packages,  591 
Skill  or  judgment  exercised,  589 
Slot  machine,  592 

Various  devices  and  games  held  to  be  lotteries, 

589 

Art  unions,  590 

Bonds  issued  in  connection  with  lotteries, 

591  ... 
Chance  of  drawing  prize  lot,  591 

Definition  of  lottery,  588 

Games  and  devices  held  not  to  be  lotteries, 

592 

Gift  enterprise,  590 
Miscellaneous  games,  592 
Policy,  590,  592 

Pool  selling  on  horse  races,  590 
Prize  concerts,  590 
Raffle,  590 
Real  estate,  591 
Selling  prize  packages,  591 
Slot  machine,  592 

Substance  of  transaction  to  be  considered, 

589 

Thing,  not  name  important,  589 
LOVELY  CLAIM,  599 
LOW,  599 
LOWER,  599 
LOWEST,  599 
LOWEST  BIDDER,  5gg 
LOW  WATERMARK,  600 
LOYAL,  600 
L.  S.  600 
LT.  600 
LTD.  600 

LUCID  INTERVAL,  601 
LUCRATIVE,  601 
LUCRATIVE  OFFICE,  601 
LUCRI  CAUSA,  601 
LUGGAGE,  601 

LUMBER  (see  Loos  and  Lumber),  523,  601 
LUMBER  WAGON,  602 
LUMINOSITY,  602 
LUMP,  602 
LUMP  CHARGE,  602 
LUMPERS,  602 
LUNACY,  602 
LUNATIC,  602 
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LUNATIC  ASYLUM,  603 
LUNGE,  603 
LYING,  603 
LYING  IN  WAIT,  2 
LYNCH  LAW,  603 
M.  603 

MACADAMIZE,  603 
MACHETE,  604 
MACHINE,  604 

MACHINERY : 

Gas  meters,  pipes,  etc.,  604 
Patents,  605 

MACHINIST,  606 

MADE,  606,  617 

MADHOUSE,  606 

MADMAN,  606 

MADNESS,  606 

MAGAZINE,  606 

MAGISTRATE,  606 

MAGNA  CHARTA,  607 

MAHOMETAN,  607 

MAICE,  607 

MAIDEN,  607 

MAIL  (see  Lotteries),  607 

MAIL  CATCHER,  608 

MAIL  COACH,  608 

MAIL  CONTRACTOR,  608 

MAIL  CRANE,  608 

MAILED,  608 

MAIL  STAGE,  608 

MAIM,  609 

MAIN,  609 

MAINER,  609 

MAINPRISE,  609 

MAINSWORN,  609 

MAINTAIN,  609 

Intoxicating  liquors,  610 

MAINTAINABLE,  613 

MAINTENANCE,  609 

MAJORITY,  613 

Implied  assent,  615 

Majority  of  all  entitled  to  vote,  not  of  those 
actually  voting,  615 

Majority  of  stockholders,  617 

Majority  of  voters  or  votes  actually  cast,  614 

Plurality  and  majority,  616 

Several  questions  determined  at  one  elec- 
tion, 616 

MAKE,  617 

Time  of  making,  619 

MAKER,  621 

MAKING,  617 


MALADMINISTRATION,  621 

MALCONDUCT,  622 

MALE,  622 

MALEFICIUM,  622 

MALFEASANCE,  622 

MALICE,  623 
Criminal  law,  624 
Definition,  623 

Express  and  implied  malice,  624 

General  malice,  623 

Justification,  626 

Malice  in  law,  623 

Malicious  abuse  of  process,  632 

Malicious  mischief,  see  Malicious  Mischief. 

Malicious  prosecution  (see  Malicious  Prose- 
cution), 625 

Motive  does  not  affect  act  which  is  lawful, 
626 

Privilege,  626 
Slander  of  title,  625 
Tort,  625 

Whether  damage  with  malice  actionable,  626 
MALICE  AFORETHOUGHT,  627 
MALICIOUS,  627 

MALICIOUS  ABUSE  OF  PROCESS  (see 

Malicious  Prosecution),  630 
Advice  of  counsel,  685 
Arrest  or  seizure,  631 
Collateral  purpose,  631 
Definition,  630 
Essential  elements,  631 
Examples,  631 
General  principles,  630. 

Liability  of  plaintiff  for  abuse  of  process  by 

officer,  630 
Malice,  632 
Malicious  prosecution : 

Malicious  abuse  of  process  distinguished 
from  malicious  prosecution,  632 
Misuse  necessary,  631 
Officer  trespasser  ad  initio,  630 
Probable  cause,  632 

MALICIOUS  ACT,  628 

MALICIOUS  IMPRISONMENT,  632 

MALICIOUSLY,  627 

Instructions,  629 
Libal  and  slander,  629 

MALICIOUS  MISCHIEF,  633 

Animals,  635,  636 
Beat,  641 
Buildings,  637 
Burning,  639 
Cattle,  635,  636 
Common  law : 

Physical  act,  638 

Property  sobject,  635 

Whether  indictable  at  common  law,  634, 

635 

Cutting  down,  640 
Damaging,  639 
Defenses,  644 

Authority  of  owner,  645 

Bona  fide  claim  of  right,  644 

Discharge  of  official  duty,  644 

Protection  of  properly  from  trespassing 
animals,  645 

Tender  of  compensation,  646 
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3IAUTCIOUS  MISCHIEF,  cont'd. 
Definition,  633 
Demolishing,  639 
Destroy,  639 
Disfigure,  640 

Distinguished  from  other  offenses,  634 
Dogs,  635,  636 
Fences,  637 

History  of  the  offense,  634 
Injury,  see  infra,  Physical  Act. 
Intent,  641 

Intent,  see  infra,  Malice. 
Kill,  640 

Larceny  distinguished  from,  634 
Machine,  638 
Maim,  640 
Malice : 

Presumptions,  642 

Proof  of  malice,  642 

Statutes  changing  the  common-law  rule, 

642 

What  constitutes  malice,  641 

In  killing  or  injuring  domestic  animals, 
641 

Malice  an  essential  ingredient,  641 
Maliciously,  wilfully,  wantonly  and  unlaw- 
fully, 643,  644 
Mark,  641 

Misdemeanor  at  common  law,  634 
Obstructing  trains,  640 
Physical  act : 

Beat,  641 

Burning,  639 

Common  law,  638 

Cutting  down,  640 

Damaging,  639 

Demolishing,  639 

Destroy,  639 

Disfigure,  640 

Extent  of  injury,  638 

Injure,  639 

Injury,  640 

Injury  to  or  destruction  of  property,  638 
Kill,  640 
Maim,  640 
Mark,  641 

Obstructing  trains,  640 
Setting  fire  to,  639 
Statutes  relating  to  animals,  640 
Statutes  relating  to  inanimate  property, 

630. 
Torture,  640 
Wound,  640 
Property  subject,  635 

Agricultural  products,  637 
Animals,  635,  636 
At  common  law,  625 
Buildings,  637 
By  statute,  635 
Cattle,  636 
Dogs,  635,  636 
Fences,  637 
House,  637 
Property,  636 
Stack,  637 
Stock,  637 
Timber,  637 
Trees,  637 

Value  of  property,  638 

Woods,  637 
Punishment,  646 
Setting  fire,  639 
Stack,  637 
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MALICIOUS  MISCHIEF,  cont'd. 
Stock,  637 
Torture,  640 

Trespass  distinguished  from,  634 

Unlawfully,  643 

Wantonly,  643 

Wilful,  643 

Wilfully,  643 

Wound,  640 

MALICIOUS  PROSECUTION  (see  Mali 

cious  Abuse  ok  Process),  647, 
Advice  of  counsel : 

Advice  of  layman,  690 
Advice  of  magistrate,  690 
Defendant's  good  faith,  688 

Good  faith  of  attorney,  689 

In  general,  688 

Requirement  as  to  good  faith,  688 

Selection  of  attorney,  689 
Full  and  fair  disclosure,  687 

Duty  to  make  inquiries,  688 

Facts  stated  to  counsel,  687 

Immaterial  facts,  688 

In  general,  687 

Proof  of  advice  given,  688 
General  rule,  685 
Good  faith  of  attorney,  689 
Good  faith  of  defendant,  688 
Layman,  690 
Magistrate,  690 
Malice,  686 
Probable  cause,  686 
Question  for  jury,  689 
Requisites  of  rule,  687 
Agency : 
Who  liable,  691 

Liability  of  principal  for  acts  of  agent, 
691 

Aiders  and  abettors,  see  infra.  Who  Liable. 
Arrest,  653 

Assignability  of  right  of  action,  650 
Attachment,  651 

Attorneys  (see  infra,  Advice  of  Counsel): 

Who  liable,  691 
Bankruptcy  proceedings,  651 
Burden  of  Proof : 
Malice,  701 

In  general,  701 
When  burden  shifts,  702 
Want  of  probable  cause,  700 
In  general,  700 
When  burden  shifts,  701' 
Character  in  evidence : 
Domestic  relations,  700 
Evidence  of  defendant's  character,  700 
Evidence  of  financial  condition,  700 
Evidence  of  plaintiff's  bad  character,  699 
Evidence  of  defendant's  character,  700 
Malice,  699 

Mitigation  of  damages,  699 
Particular  acts  of  misconduct,  699 
To  impeach  credit  as  witness,  699 
To  show  probable  cause,  6gg 
Evidence  of  plaintiff's  good  character,  698 
Defendant's    knowledge    of  plaintiff's 

good  character,  698 
General  rule,  698 

Commitment,  see  infra,  Probable  Cause. 

Complaint,  653 

Constituent  elements  of  tort,  653 
Corporations,  691 

Counsel,  see  infra,  Advice  of  Counsel. 
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MALICIOUS  PROSECUTION:  cont'd. 
Damages,  702 

Amount  of  recovery,  702 
Counsel  fees,  703 
Deprivation  of  liberty,  702 
Domestic  conditions,  703 
Elements  of  recovery,  702 
Excessive,  702 
Exemplary  damages,  704 
Expenses  of  litigation.  703 
In  general,  702 
'Injuries  to  credit  and  reputation,  704 
Injuries  to  property,  704 
Mental  suffering,  703 
Mitigation  of  damages  : 

Evidence  of  plaintiff's  bad  character, 
699 

Remote  damages,  702 

Special  damages,  652 

Substantial  damages,  702 

Time  lost,  703 
Declarations,  696 
Definition,  650 

Elements  necessary  to  constitute  tort,  653 
Evidence  (see  infra,  Burden  of  Proof),  694 
Certified  copies,  697 

Character  of  parties  see  infra,  Character 

in  Evidence. 
Collateral  suits,  698 

Incidents  of  proceedings  complained  of,  697 

Defendant's  testimony,  698 
Evidence  of  prior  trial,  698 
In  general,  697 

Whether  all  former  evidence  should  be 
introduced,  698 
Record,  697 

To  prove  institution  of  action,  694 
To  show  malice,  see  infra,  Malice. 
To  show  termination  of  proceedings,  697 

Certified  copies,  697 

In  general,  697 

Record,  697 

Record  of  acquittal  admissible  for  lim- 

iled  purposes,  697 
Secondary  evidence,  697 

To  Siiovv  want  of  probable  cause,  694 
Exemplary  damages,  704 
Final  judgment,  see  infra.  Termination  of 

Prosecution,  680 
Full  and  fair  disclosure,  see  infra,  Advice  of 

Counsel. 
General  principles,  650 

Assignability  and  survival  of  action,  650 

Civil  actions,  650 

Nature  of  wrong,  650 

Rule  of  public  policy,  650 
Good  faith,  see  infra,  ADVICE  OF  COUNSEL. 
Grand  jury  (see  infra,  Probable  Cause): 

Indictment  by  grand  jury,  663 

Refusal  to  indict,  663 

Termination  of  prosecution,  682 
Guilt  of  plaintiff,  690 
Habeas  corpus : 

Termination  of  prosecution,  682 
Inference  of  malice  from  want  of  probable  cause, 
678 

Inference  from  total  want  of  cause,  680 

In  general,  678 

Presumption  one  of  fact,  679 
Injunction,  651 
Inquisition  of  lunacy,  651 
Insanity : 

Inquisition  of  lunacy,  651 


MALICIOUS  PROSECUTION,  cot.t'd. 
Institution  of  proceedings,  653,  657 
Arrest,  653 
Complaint,  653 
In  general,  653 
Irregular  proceedings,  654 
Jurisdiction  of  court,  654 
Void  proceedings,  654 

What  constitutes  institution  of  proceed- 
ings, 653 

When    proceedings    considered    "  insti- 
tuted," 653 
Irregular  proceedings,  654 
Jurisdiction : 

Whether  court  must  have  jurisdiction,  654 
Just  cause,  658 
Malice,  625,  673 

Acquittal,  666 

Advice  of  counsel,  686 

Agreement  to  submit  to  arbitration,  674 

Burden  of  proof,  701 
In  general,  701 
When  burden  shifts,  702 

Civil  actions,  675 

Criminal  proceedings,  675 

Criminal  prosecutions  for  civil  wrong,  676 

Criminal  prosecution  to  accomplish  pri- 
vate object,  676 

Evidence  of  plaintiff's  bad  character,  699 

Evidence  to  show  malice,  695 
Declarations,  696 

Defendant  may  himself  testify  as  to  his 
motive,  695 

Defendant's  acts,  conduct,  and  declara- 
tions, 696 

Direct  evidence  unnecessary,  695 

In  general,  695 

Relations  of  parties,  696 

Successive  actions  or  attempts  to  prose- 
cute, 696 

Threats,  696 
Fact  of  defendant's  belief,  675 
111  will,  675 
In  general,  673 
Malice  an  element,  673 
Personal  hatred,  675 

Probable  cause,  see  infra.  Inference  OF 
Malice  from  Want  of  Probable  Cause; 
Necessity  for  Concurrence  of  Malice 
and  Want  of  Probable  Cause. 

Question  of  fact  for  jury,  676 

Spite,  675 

Waiver,  674 

Wantonness,  675 

What  constitutes  malice,  674 

Wilfulness,  675 
Malicious  abuse  of  process  : 

Malicious  abuse  of  process  distinguished 
from  malicious  prosecution,  632 
Master  and  servant,  see  infra.  Agency. 
Necessity  for  concurrence  of  malice  and  want  of 
probable  cause,  677 

In  general,  677 

Where  probable  cause  exists,  678 

A Tolle  prosequi,  682 

Preliminary  examination,  see  infra.  Prob- 
able Cause. 
Presumptions : 

Inference  of  malice  from  "want  of  probable 
cause,  see  infra.  Inference  of  Malice 
from  Want  of  Probable  Cause. 
Inference  of  want  of  probable  cause  from 
malice,  680 
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MALJCIOUS  PROSKCUTION,  conf*. 
Probable  cause,  655 

Abandonment  of  prosecution,  665 
Accomplice,  confession  of,  661 
Acquittal  on  criminal  charge,  665 
Advice  of  counsel,  686 
Belief  of  prosecutor,  662 

In  general,  662 

Necessity  for  belief,  663 
Burden  of  proof,  700 

In  general,  700 

When  burden  shifts,  701 
Civil  suit,  660 

Discontinuance  or  dismissal  of  civil  suit, 
668 

Finding  adverse  to  defendant  in  civil 
suit,  668 

Judgment  against  plaintiff  in  civil  suit, 
668 

Commitment  by  examining  magistrate,  664 
In  general,  664 

Waiver  of  preliminary  examination,  664 
Where  magistrate  has  jurisdiction  to  try 
and  determine,  664 
Conviction  in  Criminal  proceedings,  666 
In  general,  666 
Malice,  666 

Reversal  of  finding,  667 

Subsequent  reversal  of  judgment,  667 
Criminal  prosecution,  657 
Definitions.  657 

Discharge  by  examining  magistrate,  664 
Discontinuance,  665 

Discontinuance  or  dismissal  of  civil  suit, 
668 

Dismissal,  665 
Duty  to  make  inquiries,  661 
Evidence  of  plaintiff's  bad  character,  699 
Evidence  to  show  want  of  probable  cause, 
694 

Facts  insufficient  for  conviction,  658 
Facts  within  proseoutor's  knowledge,  660 

Actual  guilt  of  plaintiff,  661 

Duty  to  make  inquiries,  661 

Information  corroborated   by  circum- 
stantial evidence,  662 

Information  received  from  others,  66r 

In  general,  661 

Rumor,  662 

Statements  or  confession  of  accomplice, 
661 

Subsequent  knowledge  of  plaintiff's  in- 
nocence, 661 
Finding  adverse  to  defendant  in  civil  suit, 
668 

For  civil  suit,  660 

For  criminal  prosecution  defined,  657 
Fraud  or  undue  influence,  669 
General  rule  as  to  what  constitutes,  659 
Illustrative  cases,  659 
Importance  of  element,  656 
Indictment  by  grand  jury,  663 
Inference  of  want  of  probable  cause  from 

malice,  680 
Information  received  from  others,  661 
In  general,  655 

Institution  or  maintenance  of  action,  657 
Judgment  against  plaintiff  in  civil  suit,  668 
Just  cause,  658 

Malice  (see  infra,  Inference  of  Malice 
from  Want  of  Probable  Cause; 
Necessity  for  Concurrence  of  Mal- 
ice and  Want  of  Probable  Cause): 
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MALICIOUS  PKOSKCLTION,  conf d. 
Probable  cause,  cont'd. 
Malice,  cont'd. 

Inference  of  want  of    probable  cause 
from  malice,  680 
Mere  conjecture,  659 
Mixed  question  of  law  and  fact,  669 
Conflict,  of  evidence,  O72 
Credibility  ot  witnesses,  672 
Functions  to  be  kept  separate,  672 
Inferences  of  fact,  672 
Question  for  jury,  672 
Respective  functions  of  court  and  jury, 
669 

When  probable  cause  mixed  question  of 

law  and  fact,  669 
Where  facts  admitted,  undisputed,  or 
clearly  proven,  673 
Preliminary  examination : 

Commitment  by  examining  magistrate, 
664 

Discharge  by  examining  magistrate,  664 
Discharge  where  magistrate  has  juris- 
diction to  try  and  determine,  665 
Waiver  of  preliminary  examination,  664 
Prima  facie  guilt,  658 
Proper  cause,  658 

Question  independent  of  party's  innocence, 
658 

Reasonable  cause,  658 
Reversal  of  judgment,  667,  669 
Rumor,  662 
Suspicion,  659 

Suspicion  based  on  reasonable  grounds, 659 
Total  want  of  cause,  657 
Waiver  of  preliminary  examination,  664 
Want  of  probable  cause,  655 
Well-grounded  suspicion,  659 
Proper  cause,  658 
Public  policy,  650 
Questions  of  law  and  fact : 
Advice  of  counel,  689 
Malice,  676 
Probable  cause : 

Mixed  question  of  law  and  fact,  669 
Conflict  of  evidence,  672 
Credibility  of  witnesses,  672 
Functions  to  be  kept  separate,  672 
Inferences  of  fact,  672 
Question  for  jury  672 
Respective  functions  of  court  and  jury, 
669 

When  probable  cause  mixed  question 

of  law  and  fact,  669 
Where  facts  admitted,  undisputed  or 
clearly  proven,  673 
Reasonable  cause,  658 
Records : 

Evidence,  697 
Scope  of  article,  650 
Search  warrant,  651 
Secondary  evidence,  697 
Special  damage,  652 
Survival  of  right  of  action,  650 
Suspicion,  659 
Termination  of  proceedings : 
Evidence  to  show  termination,  697 
Certified  copies,  697 
In  general,  697 
Record,  697 

Record  of  acquittal  admissible  for  lim- 
ited purposes,  697 
Secondary  evidence,  697 
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MALICIOUS  PROSECUTION,  cont'd. 
Termination  of  prosecution,  680 

Criterion  as  to  finalily,  681 

Discharge  by  examining  magistrate,  682 

Discharge  on  habeas  corpus,  682 

Exceptions  to  general  rule,  083 

General  rule,  680 

Motion  for  new  trial,  683 

Prosecution  in   another  state  or  foreign 

couniry,  681 
Refusal  of  grand  jury  to  indict,  683 
Requisites  as  to  finality,  681 
Termination  in  plaintiff's  favor,  683 

Dismissal  of  proceedings,  685 

Exceptions  to  general  rule,  685 

General  rule,  683 

Judgment  on  merits,  684 

Termination  by  compromise,  684 

Verdict  of  acquittal,  684 
Termination  of  nolle  prosequi,  682 
Where  appeal  pending,  683 
Threats,  696 
Torts,  650 

Void  proceedings,  654 

Want  of  probable  cause,  see  infra,  Probable- 
Cause. 

What  constitutes,  651 
In  general,  651 
Rule  in  civil  cases,  651 
Common  law,  651 

Present  rule  in  the  United  States,  652 

Special  damages,  652 

Statute  of  Marlbridge,  652 
Who  liable,  691 
Agents,  691 
Attorneys,  691 
Corporations,  691 

Liability  of  person  instigating  or  inciting 

prosecution,  692 
Aiding  and  abetting,  692 
In  general,  692 
Mere  making  of  affidavit,  692 
Origination  of  proceedings,  692 
Liability  of  principal  for  acts  of  agent, 
691 

Mistake  of  magistrate,  693 
Several  defendants,  693 
Unauthorized  acts  of  executive  officer,  693 
Who  may  maintain  action,  690 
Exceptions,  691 
General  rule,  690 

MALICIOUS  STABBING,  628 

MALICIOUS  THREATS,  704 

MALLEABLE,  704 

MALPRACTICE,  704 

MALT  LIQUOR,  705 

MALTREATMENT,  705 

MALUM  IN  SE  AND  MALUM  PROHIB- 
ITUM, 705 

MAN,  705 
Woman,  705 

MANACLES,  706 

MANAGE,  706 

MANAGEMENT,  706 

MANAGER,  707 


MANDAMUS,  709 
Action  against  statute : 

Mandamus  equivalent  to  action  against 
state,  765 
Action  or  special  proceeding.  719 
Acts  and  proceedings  of  legislative  bodies  and 
officers,   see    infra,    LEGISLATIVE  BODIES 

and  Officers. 
Adequate  remedy,  717,  745 

Absence  of  other  remedy  not  conclusive 

that  writ  will  lie,  745 
Admission  or  restoration  to  office,  771 
Auditing  and  fiscal  officers,  789 
Corporations,  870 
County  seat,  775 
Indictment,  814 
In  general,  745 

Mandamus  lies  where  other  remedy  is  in- 
adequate, 745 
Municipal  corporations,  778 
Payment  of  claims  and  warranls,  793 
Quasi-public   corporations,  see  infra.  Quasi 

Public  Corporations. 
Sufficiency  of  remedy  to  oust  jurisdiction  in 
mandamus,  745 

Appeal,  error,  or  certiorari,  750 

Doubtful  remedy,  746 

Equitable  remedies,  747 

Impeachment  of  officer,  747 

Indictment  or  criminal  prosecution,  747 

In  general,  745 

Injunction,  748 

More  tedious  remedy,  746 

Ordinary  action  at  law,  749 

Other  remedy  unproductive,  746 

Remedv  must  afford  specific  relief,  746 

Remedy  must  be  adequate  to  enforce 
duty,  746 

Specific  statutory  remedy,  748 

Statutory  provisions,  748 
Amendments,  835 

Bills  of  exceptions,  846 
Judgment,  842 
Appeals,  842 

Enforcement  of  mandates  and  orders  of 

superior  court,  848 
Granting  appeal,  842 

Vacation  of  order  granting  appeal,  843 

When  mandamus  lies,  842 

When  writ  will  not  be  granted,  843 
Perfecting  appeal,  843 

Bills  of  exceptions,  see  infra,  Bills  of 
Exceptions. 

In  general,  843 

Performance  of  other  acts  necessary  to 

perfect  appeal,  844 
Sending  up  record,  844 
Remedy  by  appeal,  error,  or  certiorari  to 
oust  mandamus,  750 
Appropriations : 

Compelling  municipality  to  make  appro- 
priations, 864 
Army,  775 
Arrest,  856 
Asylums,  778 
Attachment,  S55 

Ancillary  attachment,  855 
Quashing  attachment,  855 
Vacating,  855 
Attorney-General,  781 
Attorneys,  860 

Admission  or  restoration  to  practice,  860 
Permitting  appearance,  860 
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MAVDAMUS,  cont'd. 
Attorneys,  cont'd. 

Recognition  of  the  term,  861 

Substitution  of  the  term,  861 
Auditing  and  fiscal  officers,  781 

Adj usted  demands,  795 

Audit  and  Payment  of  claims,  782 

Allowance  of  claim  based  on  undisputed 

facts,  785 
Amount  of  warrant,  788 
Audit  of  claims,  782 
Certificate,  order  or  voucher,  785 
Claims  allowed  by  other  tribunals,  786 
Claims  improperly  presented,  788 
Decision  of  auditor  not  reviewed,  784 
Discretion  not  controlled,  783,  788 
Discretion  of  court,  788 
Facts  conceded,  787 
General  rules,  782 
Illegal  claims,  788 
Invalid  claims,  785 
Issuance  of  warrants,  785 
Judgments,  see  infra,.  JUDGMENTS. 
Other  adequate  remedy,  789 
Payment  directed  by  law,  787 
Rejection  of  claim  without  exercise  of 

discretion,  784 
Rejection  of  legal  claim,  784 
Right  to  money  doubtful,  788 
Salaries:,  see  infra,  Salaries. 
Warrant  refused  by  mistake  of  law,  787 
Wrongful  rejection  of  legal  items,  785 

Claims  against  state,  804 

Contract  liabilities,  795 

Funds  devoted  to  other  purposes,  797 

In  general,  781 

Judgment  necessary,  794 

Judgments,  803 

Judgments,  see  infra,  Judgments. 
Mandatory  duties,  781 
Misapplication  of  funds,  796 
Municipal  securities,  803 
Necessity  of  appropriation  of  available 
funds,  795 

Necessity  of  reducing  claims  to  judgment, 
793 

Payment  of  claims  and  warrants,  789 

Demand    not    properly   audited  and 

allowed,  790 
Discretion  of  court,  792 
Discretion  of  officer,  792 
Distribution  of  fund,  792 
DouDtful  claims,  791 
Illustrations,  792 
In  general,  789 
Invalid  claims,  791 
Laches,  792 

Money  needed  for  ordinary  expenses  of 

government,  792 
Necessity  of  audit  and  allowance,  790 
Other  remedies,  793 
Payment  of  appropriation,  792 
Payment  of  warrants  and  orders,  790 
Warrant  obtained  by  fraud,  791 
Payment  out  of  particular  fund,  795 
Payment  over  from  one  officer  to  another, 
782 

Salaries,  see  infra,  Salaries. 

Taxation  to  pay  claims,  805 

Unliquidated,  doubtful,  and  disputed  de- 
mands, 793 

Where  action  will  lie,  795 

Writ  granted  where  right  to  payment  is 
clear,  794 
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MANDAMUS,  cont'd. 
Bail,  856 

Admission  to  bail,  851 
Banks  and  banking,  826 
Bidding,  see  infra,  Contracts. 
Bills  of  exceptions,  844 

Case  tried  by  predecessor,  846 

Denial  of  writ,  846,  847 

Determination  of  truth  of  bill  matter  for 
trial  judge,  846 

Filing  bill,  848 

In  general,  844 

Inquiry  into  merits,  848 

Insertion  of  evidence,  847 

Laches,  847 

Mandam  us  lies  to  compel  signing,  etc.,  844 
Mandamus  to  compel  correction  or  amend- 
ment, 846 
Second  bill,  845 
Signature  of  ex-judge,  845 
Signing  particular  bill,  845 
Skeleton  bill,  846 

Writ  denied  where  bill  is  not  true,  846 
Board  of  health,  825 
Bonds : 

Approval,  823 

Approval  not  compelled,  823 

Compelling  officer  to  pass  upon  suffi- 
ciency, 823 

Refusal  on  ground  of  invalidity  of  ap- 
pointment, 824 

Where  bond  is  not  filed  within  required 
time,  824 

Compelling  municipality  to  issue  bonds, 

864 
Courts,  858 

Approval  of  bonds,  858 

Copy  of  bond,  859 

Discretion  not  controlled,  858 

Filing  bonds,  858 

Fixing  amount  of  bond,  858 

Ministerial  duty,  859 

Quashing  bond,  859 

Taking  bend  from  files,  859 
Levy  of  taxes  to  pay  bonds,  865 
Books,  see  infra,  Delivery  of  Books,  Rec- 
ords, Insignia  of  Office,  etc. 
Bridges,  812 

Compelling  county  aid  in  construction  of 

bridge,  814 
Compliance  with  conditions  precedent,  814 
Construction  or  repair,  812 
Discontinuance  or  removal,  814 
Discretion,  813 

Erection  or  repair  under  mandatory  stit- 
ute,  813 

Remedy  by  indictment,  814 

Repair  or  rebuilding,  813 

Want  of  funds  as  a  defense,  813 
Certiorari,  722,  857 

Remedy  by  appeal,  error,  or  certiorari  to 
oust  mandamus,  750 
Change  of  venue,  834 
Civil  character,  718 
Civil  service  Laws,  773 

Appointment,  773 

De  facto  officers,  774 

Demand  and  refusal,  773 

Discretion  not  controlled,  774 

Eligible  lists,  773 

In  general,  773 

Reinstatement,  774 

Veterans,  773 

Veterans,  reinstatement,  774 
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MANDAMUS,  confd. 

Claims,  see  infra,  Auditing  and  Fiscal 

Officers. 
Clerks  of  court,  808 
Common  carriers,  875 
Compared  with  other  remedies,  721 
Constitutional  law,  see  infra.  Determination 

of  Constitutional  Questions. 
Contempt  proceedings,  854 

Contempt  proceedings  not  ordinarily  sub- 
ject to  review  by  mandamus,  854 

Enforcement  of  mandate,  901 

Hearing,  854 

Vacation  of  punishment,  854 

When  mandamus  lies,  854 
Continuances,  838 
Contract  rights,  742 

Contracts  with  public  officers,  743 

Duties  imposed,  743 

In  general,  742 

Payment  of  public  contractors,  743 
Whether  enforced,  743 
Contracts,  818 

Affixing  signature  to  seal,  821 
Annulment  of  contracts,  821 
Compelling  award  of  contract,  865 
Contract  with  state,  765 
Enforcement,  818 

Entry  of  contract  on  official  minutes,  821 
Inspection  and  acceptance  of  public  work 
819 

Letting  or  awarding,  819 

Authority  to  reject  bids,  820 
In  general,  819 
Lowest  bidder,  819 
Lowest  responsible  bidder,  819 
Proof  of  legal  right  to  award  necessary, 
820 

Rightof  next  lowest  bidder  after  failure 
to  award  to  lowest  bidder,  820 

Where  contract  has  been  awarded  to 
another,  820 

Where  contracts  are   to  be  awarded  to 
lowest  bidder,  819 

Where  remedy  by  action  exists,  820 
Public  officers,  S18 
Corporations,  745,  815,  867 

Against  corporations,  868,  869 

Against  domestic  corporations,  868 

Against  foreign  corporations,  868 

Against  individuals,  869 

Application  generally,  869 

Demand  and  refusal,  871 

Duties  of  a  private  nature,  870 

Elections,  869 

Enforcement,  904 

Foreign  corporations,  816 

Highway  repairs,  870 

Illustrations,  815,  816 

Incorporation  compelled,  815 

In  general,  815,  867 

Inspection  of  corporate  books,  868 

Inspection  of  corporate  books  and  papers,  see 

infra,  Inspection  of  Corporate  Books 

and  Papers. 
Insurance  companies,  816 
Issuance  and  trans  fer  of  corporate  stock,  see 

infra.  Stock. 
Membership  in  corporation  or  association,  882 

Early  rule  governing  issuance  of  writ, 
882 

Membership  in  corporations,  883 
Scope  of  mandamus  to  reinstate,  884 

L 


MANDAMUS,  cont'  f. 
Corporations,  cont'd. 

Ministerial  duties  enforced,  815 

Other  remedies,  870 

Private  injuries,  870,  871 

Quasi-public  corporations ,  see  infra,  QuASI- 

public  Corporations. 
Quo  warranto,  871 
Eight  to  office,  885 

Application  of  rules,  885 
Delivery  of  corporate  books  and  papers, 
887 

Early  common-law  rule,  885 

Effect  of  statutory  regulations,  886 

Grounds  for  mandamus,  885 

Instances  generally,  887 

Matter  of  public  concern,  889 

Ministers,  S88 

Modern  rule,  885 

Office  of  corporation,  886 

Parsons,  888 

Quare  impedit,  887 

Quo  warranto,  886 

Service  or  employment,  R89 

Whether  duty  concerns  public,  886 
Scope  of  remedy,  867 
Costs,  850,  jo6 
Amount  of  costs,  910 

Bight  to  and  liability  for  costs,  906 
At  common  law,  906 

Effect   of  performance   by  respondent 
pending  proceedings,  gio 

Effect  of  terminaiion  of  relator's  right 
pending  proceedings,  910 

Judicial  officers,  909 

Liability  of  public  officers  for  costs,  909 
Ministerial  officers,  909 
Public  board,  909 
Samples  of  statutes,  908 
State  officers,  909 

Statutes  awarding  costs  in  actions,  908 
Statutes  awarding  costs  in  special  pro- 
ceedings, 908 
Statutes  vesting  awarding  of  costs  in 

discretion  of  court,  907 
Under  statutes,  906 
Under  the  statute  of  Anne,  907 
Security  for  costs,  911 
Council,  see  infra,    MUNICIPAL  LEGISLATIVE 

Bodies  and  Officers. 

Counties,  see  infra,  BRIDGES. 

County  boards  and  officers,  805 
General  rule,  805 
Remedy  by  appeal,  807 
Suitable  buildings  and  offices,  806 
When  the  writ  lies,  806 
When  the  writ  will  not  lie,  S06 

County  seat,  775 

Courts  (see  infra.  Discretion;  Discretion 
of  Court),  827 

Allowance  of  claims,  862 

Appeals,  see  infra,  Appeals. 

Appointmeni,  nomination,  and  confirma- 
tion of  officers,  859 

Arrest,  856 

Attachment.  855 

Attorneys,  S60 

Bonds,  see  infra.  Bonds. 

Certiorari,  857 

Change  of  venue,  834 

Condemnation  proceedings,  858 

Contempt  proceedings,  S54 

Costs,  850 
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MANDAMUS,  cont'd. 
Courts,  cont'd. 

Criminal  proceedings,  851 

Discretion  of  court,  see  infra,  Discretion 

of  Court. 
Executions,  see  infra,  Executions. 
Habeas  corpus,  856 

Hearing  and  determination  of  cause,  see  in- 
fra, Hearing  and  Determination  of 
Cause. 

Holding  court,  827 

In  general,  827 

Insolvency  proceedings,  854 

Judicial  action,  732 

Judicial  officers,  744. 

Licenses,  862 

Mandamus,  856 

Matters  relating  to  trial,  834 

Amendmsni  of  record  or  pleadings,  835 
Continuances,  838 
Evidence,  836 

Judgments  and  orders,  see  infra,  Judg> 

MENTS  AND  ORDERS. 

Jury  trial,  837 
Parties,  835 
Practice,  835 
Procedure,  S35 
Reference,  837 
Service  of  process,  834 
Stipulations,  838 

Supersedeas  and  stay  of  proceedings, 
838. 

Verdict,  see  infra,  Verdict. 
Probate  proceedings,  852 
Prohibition,  856 
Receivers,  861 
Records,  861 

Removal  of  causes,  see  infra,  REMOVAL  OF 
Causes. 

Replevin,  856 
Criminal  character,  718 
Criminal  proceedings,  851 

Admission  to  bail,  851 

In  general,  851 

Issuance  of  warrant  of  arrest,  851 
Quashing  indictment,  851 
Quasi  public  corporaiions,  878 
Sentence  of  prisoner,  852 
To  compel  hearing  and  trial  of  criminal 
case,  851 

Whether  criminal  prosecution  is  an  ade- 
quate remedy  to  bar  mandamus,  747 
Damages,  904 

At  common  law,  904 

Under  statutes,  905 

What  damages  recoverable,  906 

When  damages  recoverable,  905 
Deeds : 

Recording,  824 

De  facto  officers  745,  765,  767,  769,  772 
Definition,  716 

Delivery  of  books,  records,  insignia  of  office,  etc., 

776 

Statement  of  rule,  776 
Statutory  remedy,  777 
Surrender  of  public  buildings,  776 
Title  to  office  not  determined,  777 
Demand  and  refusal,  759 

Anticipated  omissions  of  duty,  762 
Civil  service  laws,  774 
Claims  of  duty  uncertain  or  unknown,  760 
Demand  in  accordance  with  statute,  761 
Demand  on  person  authorized  to  act,  761 


MANDAMUS,  cont'd. 
Demand  and  refusal,  cont'd. 

Demand  such  as  defendant  should  comply 

with,  761 
Imperative  duty,  760 
Judgment,  801 
Necessity,  759 
Public  duties,  760 

Refusal  in  advance  of  time  for  perform- 
ance, 762 

Sufficiency  of  demand  in  general,  761 

Sufficiency  of  refusal  or  default,  762 

Unreasonable  delay,  762 

Useless  demand,  761 

What  constitutes  refusal  or  default,  762 
Dentists : 

License,  822 
Depositions,  837 

Determination  of  constitutional  questions,  763 

In  general,  763 

Interests  of  third  persons  affected,  763 
Unconstitutionality  of  statute  as  a  defense, 
764 

Unconstitutionality  of  statute  as  ground 
for  relief,  763 
Discretion,  see  infra,  Auditing  and  Fiscal 
Officers. 
Courts,  828 
Discretionary  duties : 

Abuse  of  discretion,  739 
Action  compelled,  732 

Compelling  disregard  of  irrelevant  con- 
siderations, 739 

Judgment  or  discretion  not  controlled  by 
mandam us,  733 

No  real  exercise  of  discretion,  739 

Public  lands,  780 

Writ  will  not  lie  after  exercise  of  discre- 
tion, 737 
Discretion  of  court,  751 

Arbitrary  discretion,  753 

Clear  legal  rights  and  no  other  adequate 

remedy,  754 
Considerations  affecting  exercise  of  dis- 

cretian,  753 
Doubtful  and  difficult  cases,  754 
Effect  of  pending  proceedings,  756 

Abstract  right,  758 

Acts  already  performed,  758 

Fruitless,  757 

Impossible  acts,  758 

Unavailing,  757 

Unnecessary,  756 

Writ  unnecessary  or  unavailing,  756 
Examples,  754 
Fraud,  754 
General  rules,  751 
Injunction,  753 
Laches  and  limitations,  755 

Delay  not  exceeding  statutory  period, 
756 

Discretion  guided  by  analogy  of  statute, 
755 

General  rule,  755 

Laches  ground  for  denying  writ,  755 
What  constitutes  laches,  755 
Matters  arising  after  institution  of  pro- 
ceedings, 754 
Public  interest  considered,  754 
Value  or  importance  of  subject-matter,  754 
Writ  discretionary  with  court,  751 
Writ  of  right,  753 
Dismissal  of  cause,  830 
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MANDAMUS,  cont'd. 

District  attorneys,  781 

Doubtful  cases,  727,  754 

Doubtful  claims,  803 

Drains  and  sewers.  816 

Duty,  see  infra,   Nature  of   Acts  Com- 
pelled by  Mandamus;  When  Issued. 

Election  of  remedies,  765 

Commencement  of  action  as  bar  lo  man 

damns,  765 
Election    between    damages    and  man- 
dim  us,  765 

Elections,  817 

Corporations,  869 

Ordering  holding  of  election,  866 

Electric-light  companies,  877 

Eminent  domain : 

Condemnation  proceedings,  855 

Equitable  character,  718 

Equitable  remedies,  722 

Bill  for  specific  performance,  722 
Mandamus  compared  with  equitable  reme- 
dies, 722 

Whether  equitable  remedy  is  conclusive 
against  issuance  of  mandamus,  747 
Equitable  rights,  731 
Evidence,  836 

Admission  of  evidence,  836 

Compelling  attendance  of  witnesses,  837 

Depositions,  837 

Hearing  witnesses,  837 

Interrogatories,  837 
Exceptions,  see  infra.  Bills  OF  EXCEPTIONS., 
Executions,  722,  849 

Execution  sales,  850 

Issuance  of  execution,  849 

Quashing  execution,  850 
Execution  sales,  850 
Executive  officers,  893 

Executors  and  administrators ,  see  infra,  Pro- 
bate Proceedings. 

Expiration  of  term  of  office,  763 

When  mandamus  proper  after  expiration 

of  term,  763 
Whelher  mandamus  will  issuei  763 

Extradition,  817 

Extraordinary  character,  720 

Fiscal  officers,  see  infra.  Auditing  and  Fiscal 
Officers. 

Foreign  corporations,  816,  868 

Fraud,  754,  7gr 

Fugitives  from  justice,  817 

Garnishment,  855 

Review  of  garnishment  proceedings,  855 

Gas  companies,  877 

Government,  see  infra,  STATE. 

Habeas  corpus,  856 

Hearing  and  determination  of  Cause,  827 
Cause  transferred,  829 
Cause  transferred  from  another  court,  828 
Decision  on  matters  preliminary  to  trial, 
829 

Dismissal,  830 
In  general,  827 
New  trials,  832 

Question  of  j  urisdiction,  competency,  etc., 
828 

Rehearing,  831 

Reinstatement,  830 

Substitute  for  procedendo,  828 

To  compel  an  inferior  court  to  hear  and 

determine  a  cause,  827 
Trial  court  without  jurisdiction,  829 


MANDAMUS,  cont'd. 

Hearing  and  determination  of  cause,  cont'd. 
When  the  writ  will  be  denied,  829 
Where  judge  properly  refused  to  proceed, 
829 

Writ  denied  where  trial  court  has  already 
acted,  829 

Writ   lies  to  compel  court  to  entertain 
appeal,  S28 

Writ  not  used  to  control  judicial  discre- 
tion, 828 
Highways,  870 

Highways,  streets  and  roads,  808,  870 

Assessment  and  payment  of  damages,  810 
Discretion  not  controlled,  808,  809 
Doubtful  right,  808 

Establishment  or  opening  of  a  road,  809 
In  general,  808 

Issuance  of  permits  compelled,  808 
Obstructions  in  highways,  812 
Repairs,  811 

Vacation  of  highway,  810 
When  the  writ  will  be  denied,  809 
When  the  writ  will  be  granted,  808 
Working  road,  810 

History,  716 

Holding  court,  827 

Hospitals,  778 

Illegal  acts,  730 

Illegal  claims,  788 

Impossibility  of  acts,  758 

Indictments  : 
Quashing,  851 
Remedy  by  indictment,  814 
Whether  indictment  is  an  adequate  remedy 
to  bar  issuance  of  mandamus,  747 

Injunctions,  721,  856 

Acts  enjoined  by  anoiher  court,  731 
Another  adequate  remedy,  748 
Compelling  granting  of  injunction,  856 
Converting  suit  for  injunction  into  appli- 
cation for  mandamus,  721 
Dissolution  of  injunction,  857 
Effect  of,  903 

Mandamus  compared  with  injunction,  721 
Mandamus  does  not  lie  to  restrain  action, 
721 

Mandamus  to  compel  action,  721 

Mandatory  injunction,  721 
Inns  and  innkeepers  : 

License,  821 
Insolvency  and  bankruptcy : 

Insolvency  proceedings,  854 
Inspection  and  copy  of  records,  817 
Inspection  of  corporate  books  and  papers,  868, 
879 

Other  remedies,  881 

Prevailing  rule  in  the  United  States,  880 

View  that  mandamus  will  not  lie,  879 
Insurance  companies,  816,  821 
Interrogatories,  837 
Intoxicating  liquors : 

License,  822 
Irrigation,  826 
Irrigation  companies,  877 
Judgments,  800 

Audit,  allowance,  and  issuance  of  war- 
rant, 803 

Conclusiveness  of  judgment,  802 

Demand  and  refusal,  801 

Discretion  of  officer,  801 

Dormant,  satisfied  and  barred  judgments, 
803 
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MANDAMUS,  cont'd. 
Judgments,  cont'd. 

Entire  revenue  needed  for  current  ex- 
penses, 801 

General  rule,  800 

Injunction  against,  payment,  802 

Jurisdiction  of  federal  court,  801 

No  available  funds,  800 

Payment  out  of  available  funds,  800 

Reducing  expenses  so  as  to  create  a  sur- 
plus, 801 

Return  of  execution  unsatisfied,  801 

Statutory  provisions,  802 

Writ  lies  to  enforce   judgment  against 

municipal  corporation,  800 
Judgments  and  orders,  839 

Amendment  of  judgment,  842 
Rendering  or  entering  judgment,  839 

Judgment  on  verdict,  referee's  report, 
award,  mandate,  840 

Mandamus  lies  to  compel,  839 

When  writ  will  be  denied,  840 
Vacation  of  judgments  or  orders,  841 

Discretion  not  controlled,  841 

In  general,  841 

Mandamus  granted  to  compel,  841 

Reversal  of  judgment,  841 
Judicial  action,  732 
Judicial  duties,  732 

Judicial  officers,  see  infra,  COURTS,  744 
Judicial  sales,  850 
Jurisdiction,  889 

Appellate  courts,  894,  895,  899 

Courts  of  District  of  Columbia,  893 

Courts  of  last  resort,  894 

Geographical  limitations  of  jurisdiction, 
899 

In  England,  889 

Inferior  courts,  898 

Inferior  federal  courts,  89X 

In  United  States,  890 

Stale  courts,  891 

Supervisory  jurisdiclion,  896 

Supreme  Court  of  the  United  States,  890 

United  States  courts,  890 

United  States  officers,  goo 

Where  court's  jurisdiction  is  concurrent 
with  that  of  inferior  courts,  897 
Jury  trial,  837 
Laches  and  limitations,  755 

Bills  of  exceptions,  847 

Delay  not  exceeding  statutory  period,  756 

Discretion  guided  by  analogy  of  statute, 
755 

General  rule,  755 

Laches  ground  for  denying  writ,  755 

What  constitutes  laches,  755 
Legal  character,  718 
Legislative  bodies  and  officers,  744,  862 

In  general,  862 

Municipal  legislative  bodies  and  officers,  see 

infra.  Municipal   Legislative  Bodies 

and  Officers. 
State  legislature  and  officers,  862 

Officers  of  legislature,  863 

When  acting  as  a  body,  862 
Licenses,  821 
Courts,  862 
Issuance,  821 

Abuse  of  discretion,  821 

Compelling  issuance,  821 

Demist,  822 

In  general,  821 


MANDAMUS,  cont'd. 
Licenses,  cont'd. 
Issuance,  cont'd. 
Inn,  821 

Insurance  company,  821 
Physician,  822 

Sale  of  intoxicating  liquors,  822 
Where  statutory  remedy  exists,  823 

Revocation,  823 
Limitations,  see  infra.  Laches  and  Limita 

tions. 

Lowest  bidder,  see  infra,  Contracts: 
Mandamus  to  compel  inferior  judge  to  grant 

an  application  for  writ  of  mandamus,  856 
Mandamus   equivalent    to   action  against 

state,  765 
Mandatory  duties : 

Auditing  and  fiscal  officers,  781 
Mayor  807 

Membership,  see  infra,  CORPORATIONS. 
Militia,  775 
Ministerial  duties,  740 

Public  lands,  779 
Ministers,  888 
Mortgages : 

Entry  of  satisfaction  of  mortgages,  825 
Municipal  corporations,  778 

Contracts,  see  infra,  CONTRACTS. 
Judgments  against,  see  infra,  Judgments. 
Legislative  bodies  and  officers,   see  infra, 

Municipal  Legislative   Bodies  and 

Officers. 
Mayor,  807 

Quasi-public  corporations,  see  infra,  Quasi- 

public  Corporations. 
Salaries  of  municipal  officers,  798 
Municipal  legislative  bodies  and  officers,  863 
Compelling  award  of  contract,  865 
Compelling  consideration  of  qualification 

of  members,  866 
Compelling  election  of  municipal  officers, 

866 

Compelling  exercise  of  functions  in  gen- 
eral, 863 

Compelling  issuance  of  bonds,  864 

Compelling  levy  of  taxes,  see  infra.  Taxa- 
tion. 

Compelling  restoration  to  office,  866 

Making  appropriations,  864 

Making  regulations  requited  by  statute  or 

charter,  863 
Miscellaneous  matters,  867 
Officers  of  municipal  legislative  body,  867 
Ordering  holding  of  election,  866 
Severing  or  adding  territory  to  corpora- 
tion, 866 
When  acting  as  a  body,  863 
Municipal  securities,  803,  817 

Doubtful  and  disputed  claims,  803 
Payment  out  of  available  funds,  803 
Writ  lies  to  enforce  payment,  803 
Nature  of  acts  compelled  by  mandamus,  724 
Abuse  of  discretion,  739 
Acts  enjoined  by  another  court,  731 
Acts  forbidden  by  statute  or  ordinance,  731 
After  exercise  of  discretion,  737 
Clear  legal  rights  and  duties,  725 
Compelling  disregard  or  irrelevant  con- 
siderations, 739 
Compelling  more  than  statute  requires, 
730 

Contract  rights,  742 

Contracts  with  public  officers,  743 
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MANDAMUS,  cont'd. 

Nature  of  acts  compelled  by  mandamus,  cont'd. 
Directory  statutes,  731 
Discretion  abused,  739 
Discretionary  duties,  732 
Doubtful  cases,  727 
Equitable  rights  731 

Facts  admitted  entitling  relator  to  relief, 

740 

Illegal  acts,  730 
In  general,  724 

Judgment  or  discretion  not  controlled  by 

mandamus,  733 
Judicial  and  discretionary  duties,  732 
Ministerial  duties,  740 

Only    mandatory    statutes   enforced  by 

mandamus,  730 
Private  rights,  742 
Restraining  action,  743 
Right  must  exist  at  time  writ  issues,  728 
Statutes  deemed  mandatory,  730 
Unauthorized  acts,  730 
Undoing  acts  already  performed,  743 
Writ  denied  because  right  or  duty  claimed 

did  not  exist,  728 
Writ  imposes  no  new  powers  or  duties, 

729 
Navy,  775 
New  trials : 

Compelling  granting  of  new  trial,  832 
Motion  for  new  trial,  832 
Retrial,  832 

Settlement  of  statement,  832 
Vacation  of  order  granting  new  trial,  832 
Notaries  public,  807 
Nuisances : 

Obstructions  in  highways,  812 
Oath  of  office,  772 
Obstructions  in  highways,  812 
Officers  of  corporations,  see  infra,  CORPORA- 
TIONS. 
Official  bonds,  772 
Approval,  823 

Approval  not  compelled,  823 
Compelling  officer  to  pass  upon  suffi- 
ciency, 823 
Refusal  on  ground  of  invalidity  of  ap- 
pointment, 824 
Where  bond  is  not  filed  within  required 
time,  824 
Courts,  858 

Approval  of  bonds,  858 
Copy  of  bond,  859 
Discretion  not  controlled,  858 
Filing  bonds,  858 
Fixing  amount  of  bond,  858 
Ministerial  duty,  859 
Quashing  bond,  859 
Taking  bond  from  files,  859 
Orders,  see  infra,  Auditing  and  Fiscal 

Officers:  Judgments  and  Orders. 
Origin,  716 

Original  proceeding  or  final  process,  722 
Other  adequate  remedy,  see  infra.  Adequate 

Remedy. 
Parties,  835 

Patents  and  trade- marks,  814 
Paupers,  816 

Payment  of  claims,  see  infra,  Auditing  and 

Fiscal  Officers. 
Penalty,  749 

Pending  proceedings,  756 
Pensions,  824 


MANDAMUS,  cont'd. 

Performance  and  enforcement  of  mandate,  900 

Contempt  proceedings,  901 

Continuance  for  purpose  of  securing  per- 
formance, 900 

Effect  of  divesture  of  relator's  right  by 
assignment,  904 

Effect  of  injunction,  903  , 

Effect  of  irregularities  in  issuing  writ,  901 

Effect  of  repeal  of  law  under  which  writ 
was  granted,  903 

Effect  of  resignation  of  officer  to  whcm 
writ  is  directed,  903 

Effect  of  writ  of  errror  or  appeal,  902 

Enforcement  against  corporation  or  pub- 
lic board,  904 

Enforcement  of  mandate,  901 

Justification  of  disobedience,  901 

Voluntary  performance,  900 
Persons  subject  to  writ,  744 

Corporations,  745 

De  facto  officers,  745 

Executive  officers,  744 

Judicial  officers,  744 

Legislative  officers,  744 

Statement  of  rule,  744 

Unofficial  persons,  744 
Physicians  : 

License,  822 
Pilots,  826 
Police  officers,  825 

Enforcement  of  laws,  825 

Performance  of  duty  not  imposed  by  law, 
825 

Reinstatement  of  policeman,  825 
Poor  and  poor  laws,  816 
Practice.  835 
Prerogative  writ,  717 
In  general,  717 

Mandamus  not  a  prerogative  writ,  718 
Original  nature  of  writ,  717 
President,  893 

Principles  governing  issuance  of  writ,  723 
Prisons,  778 
Private  rights  742 
Probate  proceedings,  852 

Admission  of  will  to  record,  852 

Appointment  of  adminisl  rator  or  tutor,  852 

Distribution  and  administration,  852,  853 

Granting  of  administration,  S52 

Judicial  discretion,  R53 

To  compel  probate  of  will,  852 
Procedendo,  828 
Procedure,  835 
Prohibition,  721,  857 
Prosecuting  attorneys.  781 
Public  buildings,  806,  826 
Public  lands,  779 

Discretionary  duties,  780 

Issuance  of  land  certificates,  779 

Issuance  of  patent,  779 

Lease  of  public  lands,  779 

Ministerial  duties,  779 

No  clear  legal  right,  779 

Reception  of  entry,  780 

Registry,  780 

Survevs,  780 
Public  officers  (see  infra.  Nature  of  Acts 
Compelled    by   Mandamus;  Persons 
Subject  to  Writ;  When  Issued),  765 

Acceptance  of  office,  765 

Acts  and  proceedings  of  public  officers  and 
boards,  765 
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MANDAMUS,  cont'd. 
Public  officers,  cont'd. 
Admission  or  restoration  to  office,  767 

Adequate  remedy,  771 
Admission  to  office,  767 
Civil  service    laws,    see    infra,  Civil 

Service  Laws. 
General  rules,  767 

Incumbent's  title  colorable  and  void,  770 
Limitations  of  rule,  771 
Office  not  paramount  or  at  will,  771 
Prima  facie  title  determined  in  mandamus, 
768 

Restoration  to  office,  768 
Term  short  or  expired,  771 
Title  dependent  on  question  of  law,  769 
Title  not  settled  by  mandamus,  769 
View  that  mandamus  lies  because  more 
convenient  and  adequate  than  quo 
warranto,  771 
Want  of  clear  legal  right,  771 
Writ  vain  or  useless,  771 
Writ  will  not  lie  when  there  is  de  facto 
incumbent,  769 
Appointment  of  officer,  765 

Civil  service  lazvs,  see  infra,  Civil  Ser- 
vice Laws. 
Appointment  of  particular  person,  765 
Army,  775 
Asylums,  778 
Attorney-General,  781 

Auditing  and  fiscal  officers^  see  infra, 
Auditing  and  Fiscal  Officers. 

Civil  service  laws,  see  infra,  Civil  Service 
Laws. 

Commission  of  officer,  772 
Contracts,  see  infra,  CONTRACTS. 
Controversies  relating  to  facts,  765 
County  boards  and  officers ,  see  infra,  COUNTY 

Boards  and  Officers. 
County  seat,  775 
De  facto  officer,  765 

Delivery  of  books,  records,  insignia  of  office, 
etc.,  see  infra.  Delivery  of  Books,  Rec- 
ords, Insignia  of  Office,  etc. 

District  aitorneys,  781 

Expiration  of  term  of  office,  763 

Holding  office  ai  particular  place,  775 

Hospitals,  778 

Legislative  bodies  and  officers,  see  Legisla- 
tive Bodies  and  Officers. 
Militia,  775 

Miscellaneous  illustrations  of  when  the 

writ  will  be  granted  or  refused,  826 
Municipal  corporations,  778 
Navy,  775 
Oath  of  office,  772 
Official  bond,  772 
Prisoners,  778 
Prisons,  778 

Prosecuting  attorneys,  781 
Public  lands,  see  infra.  Public  LANDS. 
Qualification  of  officer,  772 
Restraining  interference  with  officer,  766 
Salaries,  see  infra.  Salaries. 
Special  cases  enumerated  in  which  the 

writ  will  be  granted  or  refused,  826 
Trial  of  title  to  office,  766 

De  facto  title,  767 

Employees     as    distinguished  from 

officers,  767 
In  general,  766 
Matter  of  defense,  767 
Title  to  office  res  judicata,  767 
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MANDAMUS,  cont'd. 
I'ublic  printing,  826 
Purpose.  717 

Quasi-public  corporations,  872 
Adequate  remedy,  878 

Criminal  and  penal  proceedings,  878 
Quo  watranto  and  mandamus,  879 
Railroad  and  like  commissions,  879 
Suits  in  equity,  878 
Corporation  forgathering  and  disseminat- 
ing news,  878 
Electric-light  companies,  877 
Gas  companies,  877 
In  general,  872 
Irrigation  companies,  877 
Miscellaneous  corporations,  876 
Railroads ,  see  infra.  Railroads. 
Telephone  companies,  877 
Water  companies,  877 
Quo  warranto,  722,  770,  771,  871,  879,  886 
Railroad  commissions,  879 
Railroads  (see  infra,  Quasi-public  Corpora- 
tions). 872 

Adequate  remedy,  see  infra,  Quasi-public 

Corporations. 
Common-law  duties,  874 
Construction,  872 
Duties  as  common  cartiers,  875 
Duties  imposed  by  ordinance,  876 
Eminent  domain,  874 
Miscellaneous  duties,  875 
Operation,  872 
Statutory  duties,  873 
Streets  and  highways,  873 
Receivers  : 

Courts,  861 
Recording  acts : 

Register  of  deeds,  824 
Records  (see  infra,  Delivery  of  Books,  Rec- 
ords,  Insignia  of  Office,  etc): 
Amendments,  835 

Compelling  free  access  to  records,  825 
Correction,  826 
Courts,  861 

Inspection  and  copy  of  records,  817 
Reference,  837 

Refusal,  see  infra.  Demand  and  Refusal. 
Register  of  deeds,  824 
Rehearing,  831 
Appeal,  831 
New  trials,  832 

Vacation  of  order  granting  rehearing,  832 
Reinstatement  of  cause,  830 
Religious  societies,  888 
Removal  of  causes,  833 

Compelling  remanding  of  cause,  833 
From  a  state  to  a  federal  court  933 
From  one  state  court  to  another,  834 
Issuance  of  writ  by  state  court,  833 
Vacating  order  of  removal,  833 
Replevin,  856 

Assessment  of  damages  in  replevin,  856 
Vacating  order  quashing  replevin,  856 
Res  judicata,  723,  767 

Decision  not  on  merits  no  bar  to  second 

application,  723 
Decision  on  merits  operates  as  res  judicata, 
723 

Restoration  to  office  : 

Compelling  restoration  to  office,  866 
Roads,  see  infra,  Highways. 
Salaries,  707 

Authorities  responsible  only  to  the  crown, 
799 
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MANDAMUS,  cont'd. 
Salaries,  cont'd. 

Compelling  payment  of  salary  by  federal 

executive  officer,  797 
Determination  of  question  of  title  to  office, 
799 

Municipal  authorities,  798 
Proceedings    against    federal  executive 
officer,  797 

Proceeding    against    state    or  county 
authorities,  797 

Rule  lhat  mandamus  will  not  lie  to  re- 
cover salary  of  municipal  officer,  799 

Salary  fixed  by  law,  798 

Salary  not  fixed  by  law,  797 

Salary  of  public  school  teacher,  798 
School  teacher : 

Salary,  798 
Scope  of  article,  716 
Seal,  821 
Sentence,  852 
Service  of  process,  834 
Sheriffs,  807 

Signature  (see  infra,  Bills  of  Exceptions), 
821 

Societies  and  clubs,  see  infra,  Corporations. 
Special  proceeding  or  action,  719 
Specific  performance,  722 
State : 

Claims  against  state,  804 
Contract  with  state,  765 
Effect  of  constitutional  provision  against 

suing  state,  818 
Mandamus  equivalent  to  action  against 

state,  765 
Statutes  : 

Directory  statutes,  731 
Mandatory  statutes  in  force,  730 
What  statutes  are  mandatory,  730 
Statutory  regulation,  720 

Federal  courts  not  bound  by  state  statutes, 

721 

In  general,  720 
Statute  of  Anne,  721 

Statutes  substantially  of  common  law,  721 
Strict  construction  of  statute,  721 
Statutory  remedies : 

Whether  statutory  remedy  a  bar  to  mandamus, 

748 
Penalty,  749 

Specific  statutory  remedy,  748 
Statutory  remedy  inadequate,  748 

Stenographers,  807 

Stipulations,  838 

Stock : 

Issuance  and  transfer  of  corporate  stock,  88  r 

Exceptions  to  rule,  881 
General  rule,  881 
Streets,  see  infra,  Highways. 
Supersedeas  and  stay  of  proceedings,  838 
Surrogate,  see  infra,  Probate  Procekdings. 
Taxation  (see  infra,  Licenses),  817 

Compelling  municipality  to  levy  taxes,  864 
To  discharge  contract,  865 
To  pay  appropriations,  865 
To  pay  award,  865 
To  pay  bonds  and  interest,  865 
To  pay  department  expenses,  865 
To  pay  judgments,  864 
Jurisdiction  of  courts  of    the  United 
Slates  to  compel  a  county  or  raunici 
pality  to  levy  a  tax,  892 
Courts,  861 


MANDAMUS,  cont'd. 

Telegraph  and  telephone  companies,  877 
Time  of  performance,  762 

Performance  a:  authorized  lime,  762 
Refusal  in  advance  of  lime  for  perform- 
ance, 762 
Time  for  performance  passed,  762 
Title  to  office,  see  infra,  Public  Officers,  799 
Trade-marks,  814 

United  States  courts  (see  infra,  Courts;  Re- 
moval of  Causes): 
Federal  courts  not  bound  by  state  statutes, 
721 

Jurisdiction,  890 

Circuit  or  district  court,  893 
Courts  of  District  of  Columbia,  893 
Executive  officer,  893 
Inferior  federal  courls,  891 
In  general,  890 
Removal  of  causes,  893 
Supreme  court's  appellate  jurisdiction, 
890 

Supreme  court's  original  jurisdiction, 

890 

To  compel  a  county  or  municipality  to 

levy  a  tax,  892 
Where   writ  is  essential  to  effectuate 

judgment,  892 
United  States  officers,  900 
Verdict  (see  infra.  New  Trial),  839 
Receiving  and  entering,  839 
Setting  aside  verdict,  839 
Veterans,  see  infra,  Civil  Service  Laws. 
Warrants,  see  infra,  AUDITING  AND  FlSCAI 

Officers. 
Water  companies,  877 
When  issued,  723 

Demand  and  refusal,  see  infra,  Demand 

and  Refusal. 
Determination  of  constitutional  questions,  see 
infra.   Determination    of  Constitu- 
tional Questions. 
Discretion  of  court,  see  infra,  DISCRETION 
of  Court. 

Duty  resulting  from  office,  trust,  or  sta- 
tion, 723 

Election  of  remedies,  see  infra,  ELECTION  OF 
Remedies. 

Expiration  of  Term  of  office,  see  infra,  Ex- 
piration of  Term  of  Office. 
In  general,  723 

Mandamus  equivalent  to  action  against  state, 
see  infra,  Mandamus  Equivalent  to 
Action  Against  State. 
Moot  case,  724 

Nature  of  acts  compelled  by  mandamus,  see 
infra,   NATURE  OF  ACTS  COMPELLED  BY 

Mandamus. 
Other  adequate  temedy,  see  infra.  Adequate 
Remedy. 

Persons  subject  to  writ,  see  infra,  PERSONS 

Subject  to  Writ. 
Relief  against  one's  own  default,  724 
Restricted  use  of  writ,  724 
Statutory  and  common-law  duties,  724 
Stipulation  or  agreement,  724 
Time  of  performance,  see  infra.  Time  of 
Performance. 
Wills,  see  infra.  Probate  Proceedings. 
Witnesses,  837 
MANDATE,  911 
Loans  : 

Mandate  distinguished  from,  464 
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MANDATE  (BAILMENT),  464,  912 
Bailee  treating  property  as  his  own,  915 
Definition,  912 
Destruction  by  fire,  916 
Evidence,  916. 
Gross  negligence,  914 
Instructions,  915 
Liability,  913 
Money,  915 

Nonfeasance  and  misfeasance,  914 

Questions  of  law  and  fact,  916 

Redelivery,  916 
MANDATORY  INJUNCTION,  917 
MANDATORY  STATUTES,  917 
MANENDI,  917 
MANHOOD,  917 
MANIA,  917 
MANIFEST,  917 
MANIFESTLY,  917 
MANKIND,  918 
MANNER,  918 
MANNER  AND  FORM,  920 
MANNER  OF  ASSESSMENT,  919 
MANOR,  921 
MANSION,  921 
MANSLAUGHTER,  922 
MANUAL,  922 
MANUFACTORY,  922 
MANUFACTURE,  922 
MANUFACTURER,  922 
MANUFACTURING,  922 

MANUFACTURING  CORPORATIONS, 

926 

MANU  FORTI,  926 
MANUMISSION,  926 
MANURE,  927 
MANUSCRIPT,  927 
MANY,  927 
MAP,  928 
MARAUDER,  928 
MARBLE,  928 
MARE,  928 
MARGIN,  928 
MARGINAL,  928 
MARINE,  929 

MARINE  INSURANCE  (see  Lloyd's  Asso- 
ciations), 930 
Actions,  1072 

Evidence  and  burden  of  proof,  see  infra. 
Evidence  and  Burden  of  Proof. 

Insurable  interests,  see  infra,  INSURABLE 
Interests. 

Jurisdiction,  1073 

Parties,  1073 

Special  designation,  1074 
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MARINE  INSURANCE,  cont'd. 
Actions,  cont'd. 
Parties,  cont'd. 

Want  of  interest,  1074 
Where  the  policy  is  taken  out  by  named 
party,  1073 
Sue  and  labor  clause,  1071 
Time  of  commencing  action,  1072 
Adjustment,  1059 

Continuing  policies,  1059 
Insurance  of  part  value  or  interest,  1059 
Loss  on  freight,  1064 
Loss  on  goods,  1060 

Basis  of  indemnity,  1060 
Destruction  of  part,  1060 
Deterioration  in  value,  1060 
Deterioration  where  cargo  has  arrived 

at  destination,  1060 
Deterioration  where  cargo  sold  at  inter- 
mediate port,  1060 
Where  both  kinds  of  loss  are  present, 
1061 

Where  different  articles  or  species  are 
covered,  1061 
Loss  on  profits,  1065 
Loss  on  ship,  1061 

Repairs,  see  infra,  REPAIRS. 
Rule  for  detetmining  proportion,  1061 
Where  ship  has  not  been  repaired,  1061 
Where  ship  is  sold  in  her  damaged  state, 
106 1 

Repairs,  see  infra.  Repairs. 
Scope  of  section,  1059 
Advances,  (see  infra,  Insurable  Interests), 
960 

All  risks,  1022 

Arbitration  of  differences,  1072 
Arrests,  restraints,  and  detentions  (see  infra. 
Capture  and  Seizure),  1033 
Blockade,  1033 
Definition,  1033 
Embargo,  1033 
Form  of  policy,  1033 
Imminent  danger  of  capture,  1034 
Miscellaneous  arrests,  restraints,  and  de- 
tentions, 1034 
What  constitutes,  1033 
Assignment  of  policies,  984 
"At  and  from,"  see  infra,  COMMENCEMENT 

of  Risks. 
Average : 

General  average,  1052 
Particular  average,  see  infra,  Particular 
Average  and  Partial  Loss. 
Barratry,  1034 
Blockade,  1033 
Bottomry.  1045 

Burden  of  proof,  see  infra,  Evidence  and 

Burden  of  Proof. 
Burning,  see  infra,  Exception  of  Strand- 
ing, Collision,  Bilging  and  Burning. 
Cancellation,  984 
Capture  and  seizure,  1029 

Arrests,  restraints  and  detentions,  see  infra, 
Arrests,  Restraints  and  Detentions. 
Assumption  of  risk,  1029 
Definition,  1029 
Illicit  or  prohibited  trade,  1031 
Acts  of  third  persons,  1032 
Illicit  trade  excepted,  1031 
Lawful  goods,  1032 
Legality  of  insurance,  1031 
Probable  cause  of  seizure,  1032 
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MARINE  INSURANCE,  cont'd. 
Capture  and  seizure,  cont'd. 

Illicit  or  prohibited  trade,  cont'd. 
Proximate  cause  of  loss,  1032 
Regulations  in  violation  of  international 

law,  1031 
Seizure  necessary,  1032 
Seizure  or  detention  on  account  of  illicit 

trade,  1032 
Subsequent  regulations,  1031 
.  Tortious  seizure,  1032 
Unconsummated  attempts  to  trade,  1031 
Violation  of  embargo,  1032 
What  losses  are  within  exceptions,  1031 
Whether  covered  by  general  terms,  1031 
Implied  exceptions,  1029 
Perils  of  the  sea,  1029 
Scope  of  section,  1029 
War  risks,  1029 
"Cargo"  (see  infra.  Concealment;,  958 

Warranty,  1019 
Causes  of  loss,  see  infra,  Risks. 
Collision  (see  infra,  Exception  of  Stranding, 
Collision,  Bilging  and  Burning),  1025 
Caused  by  negligence,  1025 
Contributory  losses,  1025 
Extent  of  liability,  1025 
How  percentage  of  loss  ascertained,  1068 
Particular  provisions,  1027 
Perils  of  ihe  sea,  1025 
"  Running  down  "  clause,  1026 
Amount  of  damages,  1026 
Costs,  1026 
Exceptions,  1027 
Form,  1026 

What  damages  included,  1026 
Commencement  of  risk,  967 

As  to  freight  and  profits,  971 

As  to  goods,  970 

As  to  ship,  970 

"At  and  from,"  968,  970,  971 

Delay  in  commencement,  969 

Evidence  and  burden  of  proof,  1074 

"  From,"  968 

"  From  the  loading,"  970,  972 
In  general,  967 
Other  freight,  972 
Performance  of  condition,  967 
Place  in  general,  967 
Concealment  (see  infra,  Illegality),  985 
As  to  vessel  or  Cargo,  987 

Name  of  vessel,  989 

National  character,  987 

Nature  and  condition  of  cargo,  988 

Nature  and  condition  of  vessel,  988 

Title  or  interest,  987 

Valuation,  989 

Violation  of  trade  laws,  987 
Burden  of  proof,  995 
Circumstances  increasing  risk,  987 
Concealment  of  facts  by  agent,  993 
Course  and  incidents  of  voyage,  990 
Definition,  985 

Duty  to  disclose  facts  in  general,  985 
Evidence,  995 

Facts,  not  conclusions,  expectations,  or 

apprehensions,  must  be  disclosed,  986 
General  principles,  985 
Knowledge  or  presumption  of  insurer,  992 

Foreign  regulations,  992 
Geographical  facts,  992 
In  general,  992 

Political  state  of  the  world,  992 
Usage  of  trade,  992 


MARINE  INSURANCE,  cont'd. 
Concealment,  cont'd. 

Lloyd's  Lists,  991 

Loading  port,  989 

Manner  of  loading,  989 

Matters  covered  by  the  contract,  986 

Published  facts,  990 

Question  for  jury,  995 

Sailing  and  arrival  of  other  vessels,  990 

Sailing  without  convoy,  990 

Special  contracts,  agreements,  or  orders 
affecting  risk,  991 

Statement  of  the  rule,  965 

Time  of  communication  of  facts,  993 

Time  of  sailing,  989 

Ultimate  truth  of  facts  concealed,  986 

Waiver  of  concealment,  994 

Weather,  rgo 
Construction  (see  infra.  Description  of  Ad- 
venture as  to  Time,  Voyage,  and 
Place;  Description  of  Parties;  De- 
scription of  the  Subject;  Designation 
of  Interest): 

In  general,  956 
Contract  in  general  (see  infra,  Description  of 
Adventure  as  to  Time,  Voyage,  and 
Place;  Description  of  the  Subject; 
Designation  of  Interest),  950 

Authority  to  insure,  950 

Description  of  Parties,  see  infra.  Descrip- 
tion of  Parties. 

Execution  and  delivery  of  policy,  951 

Floating    or   running  policies,  see  infra, 
Floating  or  Running  Policies. 

Incidents,  950 

Legality,  see  infra,  ILLEGALITY. 
Master's  authority,  950 
Nature,  950 

Preliminary  agreements,  950 
Requisites,  950 
Scope  of  section,  950 
Convoy, 1018 

Damages,  see  infra,  Total  Loss;  Value  of 

Subject-matter. 
Definition,  940 

Description  of  adventure  as  to  time,  voyage,  and 

place,  962 

Commencement  of  risk,  see  infra,  Com- 
mencement of  Risk. 

Course  of  navigation,  967 

Duration  and  termination  of  risk,  see  infra. 
Duration  and  Termination  of  Risk. 

In  general,  962 

Location  of  subject,  965 
In  port,  965 

Particular  provisions,  965 
Port  risks,  965 

Ports  of  loading  and  discharge,  966 
Lost  or  not  lost,  963 
Mixed  policies,  963 
Necessity  of  description,  962 
Ports  of  loading  and  discharge,  966 
Property  employed,  963 
Time  policies,  962 
Trading  voyages,  964 
Voyage  policies,  062 
Description  of  the  parties,  956 
As  agent,  956 

Benefit  of  another  named,  957 
For  whom  it  may  concern,  956 
In  general,  956 
Loss  payable  to  another,  957 
Particular  description,  956 
Parties  not  known,  956 
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MARINE  INSURANCE,  cont'd. 
Description  of  the  parties,  cont'd. 
Policies  in  blank,  956 
Ratification,  957 
Description  of  the  subject,  957 
Advances,  960 
Average  expenses,  960 
Bills  of  exchange,  960 
Cargr>,  958 
Freight,  959 

Charterer's  and  shipper's  interest  960 

Consignee's  interest,  960 

In  general,  959 

Ship  owner's  interest,  959 
General  designation,  958 
General  rule,  957 
Goods,  959 

Goods,  specie,  and  effects,  961 

Hull  and  machinery,  958 

Location  of  subject,  see  infra,  DESCRIPTION 

of  Adventure  as  to  Time,  Voyage,  and 

Place. 
Merchandise,  959 
Outfits,  961 
Proceeds,  961 
Property,  958 
Ship,  957 

Ship  owner's  interest,  959 
Designation  of  interest : 

Change  of  interest  or  intention,  962 
Exceptions,  961 

Interest  need  not  be  specified,  961 
Discharge,  974 

Duration  and  termination  of  risk,  973 

Abandonment  of  voyage,  978 
Agreement  as  to  time  in  general,  973 
Arrival  at  destination,  973 
Continuation  or  extension  of  time  policy, 

977 

Continuing  and  renewable  policies,  978 
Discharge,  974 

Extension  of  titne  in  port,  977 
Final  port  of  discharge,  974 
In  good  safety,  975 

Losses  after  expiration  of  time,  from  prior 
causes,  978 

Opportunity  to  unload,  975 

Political  safety,  975 

Port  of  discharge,  974 

Port  risk,  976 

Suspension  of  risk,  978 

Transshipment,  976 

"  Until  moored  in  safety,"  975 

"  Until  safely  landed,"  975 

Vessel  at  sea  at  expiration  of  term,  977 
Embargo,  1032,  1033 
Evidence  and  burden  of  proof,  1074 

Admissibility  of  evidence,  1076 

Cause  of  loss,  1075 

Commencement  of  risk,  1074 

Insurable   interests,  see  infra,  INSURABLE 
Interests. 

Loss,  1074 

Partial  loss,  1074 

Survey,  1077 

Time  of  loss,  1074 

Total  loss,  1074 
Exception  of  stranding,  collision,  bilging  and 
burning,  1068 

Cause  of  loss,  1068 

What  constitutes  bilging,  1070 

What  constitutes  burning,  1070 

What  constitutes  collision,  1070 
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MARINE  INSURANCE,  contd. 

Exemption  of  stranding,  collision,  bilging  and 

burning,  cont'd. 
What  constitutes  stranding,  1068 
Caused  by  negligence,  1069 
Grounding  must  be  under  extraordinary 

circumstances,  1068 
Injury  not  necessary,  1069 
Intention  to  take  ground,  1069 
Necessary  beaching  of  vessel,  1070 
Perils  of  the  sea,  1070 
Stoppage  must  be  for  appreciable  time, 
1069 

Extent  of  loss  and  liability  therefor,  1046 

Arbitration  of  Differences,  see  infra,  Arbi- 
tration 01''  DIFFERENCES. 

General  average  losses,  see  infra.  General 
Average. 

Partial  loss,  see  infra,  PARTICULAR  Aver- 
age and  Partial  Loss. 
Total  loss,  see  infra,  Total  Loss. 
Value  of  subject-matter,  see  infra,  Value 
of  Subject-matter. 
False  representations,  see  infra.  Representa- 
tions. 
Fire,  1027 

Causes  of  fire,  1027 
Construction  of  policy,  1027 
Location  of  property,  1028 
What  constitutes  loss  by  fire,  1028 
Floating  or  running  policies,  951 

Assent  of  insured  and  time  of  declaration, 
952 

Declaration,  951 
Definition,  951 
Indorsement,  951 

Necessity  of  declaration  or  indorsement, 
951 
Fraud : 

Return  of  policy,  982 
Freight  (see  in  ft  a.  Description  of  the  Sub- 
ject; Insurable  Interests;  Risks): 
Adjustment,  1064 
Partial  loss,  1058 
"From,"  see  infra.  Commencement  of  Risks. 
General  average,  1052 
General  principles,  1021 
"  Goods,"  959 
Good  safety,  975 
Goods,  specie,  and  effects,  961 
"  Hull  and  machinery,"  958 
Illegality  (see  infra,  Concealment): 
Alien  enemies,  955 
As  affected  by  war  policy,  955 
Capture  and  seizure,  see  infra,  Capture 

and  Seizure. 
Concealment,  987 
Embargo,  955 
Return  of  policy,  983 
Trading  with  enemies,  955 
Violation  of  inlernational  law,  955 
Violation  of  revenue,  trade,  and  navigation 
laws,  953 
Different  owners,  954 
Domestic  laws,  953 
Failure  to  obtain  license,  954 
Foreign  laws,  953 
Illegality  in  part,  954 
Intention  to  violate  laws,  953 
Property  subject  to  forfeiture,  953 
Subsequent  illegality,  954 
Violation  of  law  by  third  person,  954 
Wager  policies,  955 
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MARINE  INSURANCE,  cont'd. 

Illicit  or  prohibited  trade,  see  infra,  CAPTURE 

and  Seizure. 
Implied  warranties: 

Loading  and  storing,  1012 
National  character : 

Change  of,  1011 

Proper  documents,  1011 
Negligence,  1012 
Proper  documents,  1011 
Seaworthiness,  see  infra,  SEAWORTHINESS. 
Inquiries  by  insurer,  986 
Insurable  interests,  940 
Advances  and  Disbursements,  946 

Necessity  of  lien,  946 

On  account  of  freight,  947 

On  account  of  vessel,  946 

On  account  of  voyage,  947 

On  account  of  wages,  947 
Agents,  945 
Bailees,  946 
Borrower,  945 
Carriers,  946 
Charterer,  944 
Commissions,  949 
Consignees,  945 
Designation  of  interest,  961 

Change  of  interest  or  intention,  962 

Exceptions,  961 

Interest  need  not  be  specified,  961 
Evidence,  1075 

Necessity  of  proof,  1075 

Sufficiency  of  evidence  as  to  goods,  1076 

Sufficiency  of  evidence  as  to  vessel,  J076 
Expectancy,  941 
Expected  profits  and  losses,  949 

Commissions,  949 

What  profits  insurable,  949 

Who  may  insure,  949 
Factors,  945 

Freight  and  passage  money,  947, 

Chartered  hire,  948 

Charterer  insuring,  948 

Definition  of  freight,  947 

Inchoate  right  to  freight  essential,  948 

Ship  owner  insuring,  947 

Time  when  insurable  interest  arises,  948 

Who  may  insure,  947 
In  general,  940 
Insurance,  950 
Liability  to  forfeiture,  943 
Master,  944 

Mortgagor  and  mortgagee,  945 

Necessity  of  insurable  interest,  940 

Owner,  942 

Part  owners,  943 

Pecuniary  interest,  941 

Persons  having  insurable  interest,  942 

Prize  money,  946 

Property  or  interest  insurable,  946 

Purchaser,  943 

Return  of  policy,  980 

Seaman,  944 

Seller,  943 

Time,  941 

What  constitutes  insurable  interest,  940 

Pecuniary  interest,  941 

Quality  of  interest,  941 

Relation  to  adventure,  940 
Interest,  see  infra,  Insurable  Interest. 
Loading  (see  infra,  Commencement  of  Risk): 

Warranty,  1019 
Losses,  see  infra,  Risks. 


MARINE  INSURANCE,  cont'd. 
"  Lost  or  not  lost,"  963,  981 
Master : 

Insurable  interests,  944 

Seaworthiness,  1007 

Warranty,  1017 
Memorandum  clause,  1065 

Form  of  memorandum,  1065 

Memorandum  articles,  1066 

Origin  and  object,  1065 
"  Merchandise,"  959 

Misrepresentations,  see  infra,  Representa- 
tions. 

Negligence,  default,  or  misconduct,  1038 

Contributing  cause,  1039 
Exceptions  in  policy,  1040 
Introduction  of  exception,  1040 
Proximate  cause  of  loss,  1038,  1040 
Neutrality,  10 15 

Change  of  conduct,  1016 
Conduct,  1015 
Documents,  1015 

Foreign  judgment  of  condemnation,  1017 

Ownership,  1015 

What  constitutes  breach,  1016 

One-third  new  for  old,  see  infra,  Repairs. 
Open  or  unvalued  policies,  see  inf/a,  Value  of 

Subject  Matter: 
Origin  and  history,  940 
Other  insurance,  1021 
Outfits,  961 

Particular  average  and  partial  loss,  1052 

Adjustment,  see  infra,  ADJUSTMENT. 
Distinction  between  general  and  particular 

average,  1052 
Distinguishing  characteristics,  1053 
Exception  of  general  average  losses,  1068 
Exception  of  particular  average  or  partial  loss, 
1065 

How  percentage  of  loss  ascertained,  1066 
General  and  particular  average,  1068 
In  case  of  repairs,  1067 
Losses  by  collision,  1068 
Particular-average  charges,  1068 
Separate  parcels,  1067 
Species  separately  considered,  1067 
Successive  losses,  1067 
Value  of  risk,  1066 
Memorandum  clause,  see  infra.  Memo- 
randum Clause. 
Total  loss  of  part,  1066 
Exception  of  stranding,  collision,  bilging  and 
burning,  see  infra.  Exception  of  Strand- 
ing, Collision,  Bilging  and  Burning. 
Expenditure  under  sue  and  labor  clause,  107 1 
Adjustment  of  loss,  1072 
Effect,  1071 

Expenses  embraced  in  risk,  1071 

Expenses  incurred  to  prevent  loss,  1071 

Expenses  recoverable,  1071 

Form  of  policy,  1071 
Inaccurate  use  of  word  average,  1052 
Liability  for  partial  loss  in  general,  1054 
Liability  for  partial  loss  on  freight,  1058 
liability  for  partial  loss  on  goods,  1054 

Extraordinary  expenditures,  1055 

Injury  or  loss  of  part,  1054 

Loss  on  market,  1054 
Liability  for  partial  loss  on  profits,  1059 
Liability  for  partial  loss  on  ship,  1056 

Commissions  on  disbursements,  1057 

Expenditures,  1057 

Expenditures  in  raising  funds,  1057 
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MARINE  INSURANCE,  cont'd. 

Particular  average  and  partial  loss,  cont'd. 
Liability  for  partial  loss  on  ship,  cont'd. 

Expenditures  in  saving  ship,  1057 

Expenses  of  a  survey,  1057 

Injury  to  vessel,  1056 

Salvage  charges,  1058 

Wages  and  provisions  of  the  crew,  1057 
Particular  average  and  partial  loss,  1053 
Particular  average  denned,  1052 
Total  loss  of  part,  1066 
Perils  of  the  sea,  1022 

Captuie  and  seizure,  1029 
Collision,  see  infra,  COLLISION. 
Definition,  1023 
Illustrations,  1023 

Losses  caused  by  perils  of  the  sea,  1023 
Losses  not  caused  by  perils  of  the  sea, 
1024 

Loss  of  or  injury  to  vessel  by  wreck,  1023 

Loss  or  injury  to  cargo,  1024 

Stranding,  1027,  1070 
Pilots : 

Seaworthiness,  1007 
Place,  see  infra,  Description  of  Adventure 

as  to  Time,  Voyage  and  Place. 
Policies,  see  infra.  Contracts  in  General. 
Port,  965 

Warranty,  1020 
Port  of  loading  and  discharging,  966,  974 
Port  risks,  965,  976 
Premises,  964 
Premium,  979 

Amount,  979 

Payment,  979 

Return  of  Premiums,  see  infra,  RETURN 
of  Premiums. 

Who  liable,  979 
Prize  property : 

Insurable  interests,  946 
Profit  (see  infra,  Insurable  Interests): 

Adjustment,  1065 

Partial  loss,  1059 

Risks,  1044 
"  Property,"  958 

Property  employed,  963 
Proximate  and  remote  causes,  1036 

Consequential  damages,  1038 

Contributing  causes,  1037 

Disconnected  causes,  1037 

Efficient  and  predominating  cause,  1037 

General  rule,  1036 

Negligence,  1038,  1040 

Scope  of  section,  1036 
Repairs,  1061 

Actual  cost,  1062 

Deduction  of  one-third  new  for  old,  1063 
How  deduction  made,  1064 
In  general,  1063 
Iron  vessel,  1064 

Items  excepted  from  the  rule,  1063 
New  vessel,  1064 
Partial  repairs,  1064 
Temporary  repairs,  1063 
Where  ship  does  not  come  again  into  the 
insured's  hands,  1063 
General  rule,  1061 

How  percentage  of  loss  ascertained,  1068 
How  value  estimated,  1062 
Increased,  expenses  in  intermediate  port, 
1062 

Items  entering  into  estimate,  1062 
Replacement  in  kindr  1062 
Temporary  repairs,  1062 
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MARINE  INSURANCE,  cont'd. 
Representations  (see  infra,  Warranties),  995 
Burden  of  proof,  IOOI 

Classification  or  withdrawal  of  representa- 
tions, 998 
Construction,  995 
Definition,  995 

Effect  of  misrepresentations  of  immaterial 
facts,  1000 

Effect  of  misrepresentations  of  material 

facts,  looo 
Materiality,  998 

Illustrations,  998 

Immaterial  representations,  998 

Material  tepresentations,  998 

Question  for  jury,  999 

Test  of  materiality,  998 
Of  fact  or  expectation  or  belief,  996 

Classification,  996 

Promissory  representations,  996 

Representations  of  expectation  or  inten- 
tion, 997 

Representations  of  opinion  or  belief,  997 
Statement  of  information,  998 
Representations  to  third  persons,  1001 
Test  of  falsity,  999 
Warranties,  distinguished  from,  995 
Rescission,  984 
Return  of  policy : 
•  Action  on  policy,  983 
Exceptions,  982 
Illegality,  983 

In  case  of  fraud  on  part  of  insured,  982 
In  case  of  fraud  on  part  of  insurer, 

982 

Material  alteration  of  policy,  983 
Express  stipulation,  983 
Power  of  broker,  984 
Recovery,  983 
Return  of  premium,  980 
Where  risk  did  not  attach,  980 

Concealment,     misrepiesentation,  or 

breach  of  warranty  or  condition,  980 
Defeasible  interest,  981 
General  rule,  980 
Lost  or  not  lost,  981 
Misdescription,  981 
Policies  at  and  from,  980 
Short  interest  and  over-insurance,  982 
Wager  policies,  981 
Want  of  authority,  981 
Want  of  insurable  interest,  980 
Where  the  risk  is  apportionable,  981 
Revenue  laws,  see  infra,  Illegality. 
Risks  (see  infra,  Commencement  of  Risks; 
Duration  and  Termination  of  Risk), 
102 1 

"  All  other  perils,"  1035 
Definition,  1035 
Form  of  policy,  1035 
Illustrations,  1035 

Losses  covered  by  such  clause,  1035 
Losses  not  covered  by  such  clause,  1036 
Loss  of  freight  or  cargo,  1036 
All  risks,  1032 

Arrests,  restraints,  and  detentions,  see  infra. 
Arrests,  Restraints,  and  Detentions. 
Barratry,  1034 
Bottomry,  1045 

Capture  and  seizure,  see  infra.  Capture 

and  Seizure. 
Collision,  see  infra,  Collision. 
Excepted  risks  and  causes  of  loss,  1045 
Fire,  see  infra.  Fire. 
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MARINE  INSURANCE,  cont'd. 
Risks,  cont'd. 
Freight,  1042 

Causes  of  loss,  1043 

Policy  on  cargo,  1042 

Policy  on  freight,  1042 

Policy  on  ship,  1042 

Total  or  partial  loss,  1044 
Improper  navigation,  1040 
Latent  injuries,  1022 

Negligence,  default,  or  misconduct,  see  in- 
fra. Negligence,  Default,  or  Miscon- 
duct. 

Passage  money,  1044 

Perils  of  the  sea,  see  infra,  Perils  of  the 

Sea. 
Profits,  1044 

Proximate  and   remote  causes  (see  infra, 
Proximate  and  Remote  Causes): 
Capture  and  seizure,  1036 
Seizure,  see  infra,  Capture  and  Seizure. 
Stranding,  1027 
Takings  al  sea,  1033 
Thieves,  102S 

Transshipmentof  cargo  or  passengers,  1042 

Usual  risks,  1022 
"Running  down"  clause,  see   infra,  Col- 
lision. 
Safety,  975 
Seamen : 

Insurable  interests,  944 

Seaworthiness,  1008 

Warranty,  1017 
Seaworthiness,  1001 

Causes  of  loss,  1011 

Evidence  and  burden  of  proof,  1008 
Competency  of  evidence,  1010 
Evidence  to  overcome  presumption  of 

seaworthiness,  1009 
Evidence  to  prove  seaworthiness,  1010 
Presumption  of  seaworthiness,  1008 
Shifting  of  burden  of  proof,  1009 

Ignorance  no  excuse,  ion 

Implied  warranty  dependent  upon  char- 
acter of  vessel  and  voyage,  1005 

Implied  warranty  dependent  upon  policy,  ioor 
Cargo,  freight,  and  salvage  policy,  1002 
Exceptions  in  policy,  1003 
Fire  policy,  1003 
Time  policies,  1001 
Voyage  policies,  1001 

Implied  warranty  dependent  upon  time  or 
place,  1003 
Commencement  of  voyage,  1003 
Continuance  of  seaworthiness,  1004 
Different  stages  of  voyage,  1003 
General  rule,  1003 
In  harbor,  1003 

Qestions  of  law  and  fact,  1010 

Waiver,  ion 

What  constitutes  unseaworthiness,  1005 

Condition  of  vessel,  1005 
Crew,  1008 
Equipment,  1006 
Loading,  1006 
Master,  1007 
Officers  and  crew,  1007 
Pilots,  1007 

Temporary  deficiencies,  1008 
Seizure,  see  infra.  Capture  and  Seizure. 
Ship,  see  infra,  Concealment. 
Ship,  description  of,  qs7,  964 
Smuggling,  see  infra,  Illegality. 
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MARINE  INSURANCE,  cont'd. 
Stranding,  1027 

What  constitutes  stranding,  see  infra.  Ex- 
ception of  Stranding,  Collision,  Bilg- 
ing and  Burning. 
Sue  and  labor  clause,  1071 
Termination  of  risk,  see  infra,  Duration 

and  Termination  of  Risk. 
Thieves,  102S 

Time,  see  infra,  Commencement  of  Risk; 

Description  of  Adventure  as  to  Time, 

Voyage,    and    Place;    Duration  and 

Termination  of  Risk. 
Time  of  sailing  or  departure: 

Warranty,  1017 
Time  policy,  962,  977 
Total  loss,  1052 

In  general,  1052 

Measure  of  indemnity,  1052 

Open  policy,  1052 

Valued  policy,  1052 
Total  loss  of  part,  1066 
Trading  voyages,  964 
Usual  risks,  1022 

Valued  policies  (see  infra.  Value  of  Subject- 
matter): 
Total  loss,  1052 
Value  of  subject-matter,  1046 
In  general,  1046 
Open  or  unvalued  policies,  1046 
Charges  and  expenses,  1047 
Deductions,  1048 
Definition,  1046 
Freight,  1046 
Goods,  1047 

How  value  determined  in  general,  1046 
Prime  cost  or  market  value,  1047 
Ship,  1046 
Valued  policies,  1048 

Conclusiveness  of  valuation,  1049 
Construction  of  policy,  1048 
Definition,  1048 
Directions,  1051 
Distribution  of  value,  1049 
Effect  of  revaluation,  1050 
In  case  of  partial  loss,  1050 
Presumptions,  1048 
Separate  valuations,  1048 
Subjects  of  inquiry,  1050 
Successive  stages  of  voyage,  1052 
Valuation  of  property  or  interest,  1048 
Valued  and  open  policies  on  cargo,  1051 
Valued  policies  on  different  risks,  1051 
Valued  policies  on  same  risk,  1051 
Value,  how  estimated  and  distributed, 
1048 

Value  of  vessel,  1049 

Where  freight  is  insured,  1051 

Where  there  is  other  insurance,  1051 

Vessel,  see  infra,  Concealment;  Ship. 

Voyage,  see  infra.  Description  of  Adven- 
ture as  to  Time,  Voyage  and  Place. 

Voyage  policies,  962 

Warranties  (see  infra.  Representations): 
Capture,  1021 
Cargo,  1019 

Condition  and  equipment  of  vessel,  1018 

Crew,  1017 

Definition,  1012 

Express  warranties,  1012 

Implied  Warranties,  see    infra,  Implied 

Warranties. 
Liens,  1021 
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MARINR  INSURANCE,  cont'd. 
Warranties,  cont'd. 
Loading,  iorg 
Locaiion  of  vessel,  1018 
Master,  1017 
Materiality,  1013 
National  character,  1014 
Navigation  of  vessel,  1020 
Necessity  of  word  warrant,  1013 
Neutrality,  see  infra,  NEUTRALITY. 
Operation  and  effect,  1014 
Other  insurance,  1021 
Ownership,  1014 
Ports,  1020 

Representations  distinguished  from,  995 
Sail  of  convoy,  1018 

Seaworthiness,  see  infra,  Seaworthiness. 
Strict  compliance,  1013 
Time  of  sailing  or  departure,  1017 
Various  particular  warranties,  1014 
Waters,  1020 
What  constitutes,  1012 
Wreck,  1023 

MARINER,  1077 

MARITIME,  1078 

MARITIME  LIENS,  T079 
Advancement  of  money,  1 1 1 3 

Lien  for  advances  by  agent,  1115 
Lien  for  advances  by  master,  1115 
Lien  for  advances  to  discharge  existing 
lien,  1114 

Right  to  lien  for  advances  generally,  11 13 
Bottomry,  1123 
Cargo,  1087 

Purchase  of  cargo,  1095 
Chartered    vessel,   see    infra,    REPAIRS  AND 

Supplies. 

Common-law  liens  distinguished,  1082 

Construction  of  vessels,  1090 
Common-law  lien,  1090 
Completion  of  construction,  1092 
Doctrine  of  maritime  law,  1090 
Enforcement  of  statutory  liens,  1091 
Right  to  lien,  1090 
Statutory  liens,  1090 
When  construction  is  complete,  1092 

Contracts  (see  infra,  Repairs  and  Supplies), 
1087 

Admiralty  jurisdiction  in  personam,  1090 
Advancement  of  money,  see  tnfta,  ADVANCE- 
MENT OF  MONEV. 
Construction  of  vessel,  see  infra.  Construc- 
tion of  Vessels. 
Contract  must  be  executed,  1089 
Contract  must  be  maritime,  1087 
Contract  must  be  on  credit  of  vessel,  1088 
Demurrage,  1117 

Dividing  line  between  maritime  and  non- 
maritime  contracts,  1088 
General  average,  1117 
Home  port,  1089 

Nature  and  requisites  of  contract,  1087 
Particular  contracts,  1090 
Safe  carriage  and  freight,  1117 

Services  to  vessel,  see  infra,  Services  to 
Vessel. 

Credit  of  vessel,  see  infra.  Repairs  and  Sup- 
plies; Vessel  in  Home  Port. 
Death  by  wrongful  act,  1118 
Definition,  1081 


MARITIME  LIENS,  cont'd. 
Discharge,  see  infra.  Extinguishment  and 
Discharge. 

Ex  delicto,  1 1 17 

Extinguishment  and  discharge,  1127 

Application  of  payments,  1136 
Assignment  of  claim,  1136 
Destruction  of  subject-matter,  1127 
Forfeiture,  1127 
Judicial  sale,  1128 

Judicial  sale  by  admiralty  court,  1128 
Judicial  sale  by  state  court,  1129 
Proceedings  in  personam,  1 136 
Sale,  1128 
Seizure,  1127 

Waiver  of  lien,  see  infra,  Waiver  of  Lien. 
Freight,  1087 

Home  port,  see  infra,  Vessel  in  Home  Port, 

1089 
Laches,  1130 

Lienholder's  rights  at  common  law,  1083 

Liens  ex  contractu,  see  infra.  Contracts. 
Liens  ex  delicto,  n  17 

Liens  on  vessels  at  common  law  dis- 
tinguished from  maritime  liens,  1082 

Liens  under  state  statutes  distinguished 
from  maritime  liens,  1084 

Maritime  contracts  (see  infra,  Contracts), 
1087 

Master : 

Lien  for  advances  by  master,  1115 

Master  as  owner,  1099 

Master's  lien  for  wages,  1126 

Repairs  and  supplies  ordered  by  master, 
1098 
Port: 

Foreign  port,  1096 

Home  port,  see  infra,  Home  Port. 
Possession  by  lienholder,  1081 
Possession  necessary  to  common-law  lien, 

1083 
Priorities,  1118 

Advances,  1126 

Bottomry  bonds,  1123 

General  average,  1125 

General  principles,  1118 

Initiative  in  pursuit  of  remedy,  1126 

Insurance,  1125 

Liens  ex  contractu,  11 19 

Liens  ex  delicto,  11 20 

Master's  lien  for  wages,  1126 

Mortgages,  1123 

Nature  of  claim,  1121 

Non-maritime  liens,  1119 

Order  of  creation  in  time,  1119 

Pilotage,  1123 

Priority  of  various  claims,  1119 
Safe  carriage,  1125 
Salvage,  1121 
Seamen,  1121 

Shipwright's  possessory  liens,  1125 
Stevedores,  1122 
Supplies  and  repairs,  1122 
Torts,  1126 
Towage,  1123 
Waiver  of  priority,  1127 
Wharfage,  1123 
Property  right,  1081 
Repairs  and  supplies,  1093 
Chartered  vessel,  1 1 1 1 
Charterer's  lien,  1113 
Presumption  as  to  credit,  nil 
Stipulation  against  liens,  1112 
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MARITIME  LIENS,  cont'd. 
Repairs  and  supplies,  cont'd. 
Credit  of  vessel  (see  infra,  Vessel  in  Home 
Port)  1096 

Chartered  vessel,  1111 

Contractor's  authority,  1099 

Delivery  to  particular  vessel,  1101 

Foreign  port,  1096 

In  general,  1096 

Lien  of  part  owner,  1101 
•  Master's  order,  1098 

Necessity  for  credit,  1097 

Owner  as  master,  1099 

Owner's  presence,  1098 

Personal  credit  of  owner,  1097 

Presence  of  agent,  1099 

Relation  of  parties,  1096 

Vessel  charged,  1100 
Doctrine  of  necessity,  1093 
Everything  essential  to  seaworthiness, 1094 
Items  of  necessary  repairs  and  supplies, 

1094 

Motive  power,  1095 
Necessity,  1093 
Priorities,  1122 
Purchase  of  cargo,  1095 
Right  to  lien,  1093 

Vessel  in  home  port,  see  infra,  Vessel  in 
Home  Port. 
Salvage,  1121 
Seamen,  1116,  1121 
Services  to  vessel,  11 16 

Pilotage,  salvage,  etc.,  1117 
Seamen  and  officers,  1116 
Ship's  husband,  brokers,  and  stevedores, 
1116 

Ship's  husband,  1.116 

Stevedores,  1116,  1121 

Supplies,  see  infra,  Repairs  and  Supplies. 

Things  subject  to  maritime  liens,  1085 

Appurtenances,  1085,  1086 

Cargo,  1087 

Dredges.  1086 

Fixed  and  immovable  things,  1087 
Freight.  1087 
General  rule,  1085 

Vessels  generally  and  their  appurtenances, 
1085 
Torts,  1117 

Vessel  in  home  port,  1102 

Corporation  as  owner,  1104 
Credit  of  vessel,  rno 
Joint  owners,  1104 

Jurisdiction  to  enforce  statutory  liens,  1107 

Lex  loci  contractus,  1106 

No  lien  in  home  porl,  1102 

Place  of  performance,  1106 

Ports  of  different  states  foreign  as  to  each 

other.  1104 
Proceedings  in  rem,  1109 
Residence  of  owner  and  port  of  enrolment, 

1 103 

Rule  by  statute,  1107 
Rule  under  maritime  law,  1102 
Statutory  provisions,  1107 
Strict  compliance  with  statute,  1110 
Twelfth  admiralty  rule,  1109 
What  is  home  port,  1103 
Waiver  of  lien,  1129 

Contract  of  affreightment,  1129 
Giving  credit,  1134 
Laches,  1130 

Ownership  of  vessel  unchanged,  1132 


MARITIME  LIENS,  cont'd. 
Waiver  of  lien,  cont'd. 

Parting  with  possession  of  cargo,  1130 
Taking  collateral  security,  1134 
Taking  commercial  paper,  1132 
Vessel  on  foreign  voyage,  1132 
Vessel  operating  by  season,  1132 

MARITIME  LOAN,  455 

MARK,  1 1 37 

Log  and  lumber,  542 

MARKETABLE,  1 138 

MARKETABLE  SECURITY,  1138 

MARKETABLE  TITLE,  1 138 

MARKET  OVERT,  1 138 

MARKET  PRICE,  1 153 

MARKET  REPORTS,  1 138 

MARKETS,  1 139 

Abandonment,  1151 
Definition,  1139 

Holders  of  market  stalls,  rights  and  liabili- 
ties, 1151 
Licenses,  1150 

Markets  and  fairs  in  English  law,  1140 

Disturbance  of  market,  1143 

Duties  and  liabilities  of  market  owner,  1143 

Grant  and  its  incidents,  1141 

Holding  a  rival  market,  1144 

Right  of  market,  1140 

Sale  without  paying  tolls,  1143 

Tolls,  stallage,  and  piccage,  1142 
Municipality  liable  for  negligence,  1153 
Power  of  municipality  to  establish  and  regulate 
markets,  1145 

Establishment  of  markets,  1146 

In  general,  1145 

Regulation  and  control,  see  infra.  Regula- 
tion and  Control. 
Regulation  and  control,  1 147 

As  to  license  fees,  1150 

As  to  sale  outside  of  established  markeis, 
1 149 

As  to  weights  and  scales,  1150 

As  to  who  may  sell  in  the  market,  1149 

Certain   specific  regulations  considered, 

1148 
In  general,  1147 
Sale  of  particular  articles,  1149 
Wagons  in  streets,  1148 

Removal,  1151 

Stallholders,  1151 

MARKET  VALUE,  11 53 
MARL,  1 1 54 

MARQUE  AND  REPRISAL,  1155 

MARRIAGE  (see  Limitation  of  Actions), 
1156 

Admissions,  see  infra,  Evidence. 
Affinity,  see  infra.  Consanguinity  and  Af- 
finity. 

Annulment  of  marriage,    see   Nullity  OF 

Marriage. 
Banns,  publication  of,  1190 
Bible,  1202 

Bigamy  (see  infra,  Prior  Marriage  Undis- 
solved), 1 1 76 
Presumption  against,  1207 
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MARRIAGE,  confd. 
Burden  of  proof,  1 209 

All  presumptions  must  be  overcome,  1200 
Burden  as  to  existence  and  validity  of 

prior  marriage,  1209 
Necessity  of  proving  negative,  1209 
Certificates,  1199 
Civil  condition  of  parties,  1169 
Clergymen,  1192 

Cohabitation,  see  infra,  Evidence. 
Collateral  attack  upon,  1164 
Common-law  marriage,  see  infra,  Solem- 
nization of  Marriage. 
Concealment,  see  infra,  Fraud  and  Error. 
Conflict  of  laws,  1211 

Exceptions  to  rule,  J212 

Foreign  marriages  contrary  to  laws  and 
public  policy,  1213 

General  rule,  1211 

Incestuous  marriages,  1212  ' 

Indian  marriages,  1216 

Intermarriage  of  white  persons  with  ne» 
groes,  1215 

Marriage  elsewhere  to  avoid  law  of  domi- 
cil,  1214 

Marriage  of  divorced  persons,  1215 
Marriage  of  guilty  parly  afterdivorce,  1215 
Marriage  pending  time  for  appeal,  I2i5 
Validity  determined  by  law  of  domicil,i2i4 

-  Validity  determined  by  law  of  place  of 
celebration,  1211 
Validity  of  contract  and  ceremony  of  mar- 
riage, 1213 

Consanguinity  and  affinity,  11 73 
Affinity,  1174 
Consanguinity,  1174 
Deceased  wife's  sister,  1175 
Degrees  prohibited,  1174 
Ecclesiastical  and  common  law,  1173 
Effect  of  marriage  contrary  to  statute,  117; 
Illegitimate  child,  1 175 
Relationship  of  half  blood,  1175 

Consent  of  parent  or  guardian,  1190 

Age  of  consent  at  common  law,  ngo 
Persons  whose  consent  is  required,  tiqo 
Validity  of  marriage  under  statutes,  1191 

Consuls,  1192 

Contracts,  1160 
Marriage  as  a  contract,  11 80 
Essentials  of  contract,  1181 
Intention  of  parties,  1181 
Mutuality,  1180 

No  Darticular  form  of  assent  required, 
1180 

Promise  of  marriage  in  the  future,  1182 
When  marriage  contract  complete,  1182 
Criminal  liability : 

Illegal  marriage,  1222 
Death : 

Presumption  of,  1208 
Declarations,  see  infra,  Evidence: 
Definition,  1159 

Divorce,  see  infra,  Conflict  of  Laws;  Nut- 
lity  of  Marriage;  Prior  Marriage  Un- 
dissolved: 

Drunkenness,  1164 

Duress,  1188 

Degree  of  duress,  1188 

Effect  upon  marriage,  1188 

Lawful  arrest  and  imprisonment,  1189 

Menaces,  n8q 

Ratification,  1189 

Threats,  1189 

Unlawful  arrest,  1189 
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MARRIAGE,  cont'd. 
Evidence,  11 73,  1197 

Admission  of  parties,  1201 
Best  evidence,  1 197 
Bible,  1202 
Burden  of  proof,  1209 
Clergyman  or  celebrant  as  witness,  1198 
Conflicting  presumptions,  1203 
Contracting  parties  as  witnesses,  1198 
Declarations  of  decedents  as  to  marriage, 
1201 

Declarations  of  parties,  1201 
Family  Bible,  1202 
Foreign  marriage,  1200 
Identity  of  parties,  1200 
Impotency,  1167 
Insanity,  1163 
License  and  return,  1199 
Marriage  certificate,  1199 
Marriage   records   and   certified  copies, 
1 199 

Mutual  acknowledgment,  1205 
Nature  of  proof  of  marriage,  1197 
Presumption  against  bigamy,  1207 
Presumption  as  against  prior  marriage, 
1206 

Presumption  concerning  formal  marriage, 
1202 

Presumption  concerning  informal  mar- 
riage, 1204 

Presumption  from  cohabitation,  1205 

Presumption  from  cohabitation  and  re- 
putation, 1204 

Presumption  from  reputation  of  marriage, 
1205 

Presumption  in  favor  of  formal  marriage, 
1203 

Presumption  in  favor  of  marriage,  1202 

Presumption  in  favor  of  subsequent  mar- 
riage, 1207 

Presumption  of  death,  1208 

Presumption  of  divorce,  1208 

Presumption  of  remarriage  after  removal 
of  disability,  1208 

Presumption  that  illicit  relation  continued, 
1206 

Record,  1200,  1202 
Record  evidence,  1197 
Witnesses,  1198 

Written  contracts  of  marriage,  1199 
Foreign  marriage,  see  infra,  CONFLICT  OF 
Laws. 

Fraud  and  error,  1183,  1218 

Affirmance  of  marriage  after  discovery  of 
fraud,  1188 

Concealment  of  disease,  1)86 

Concealment  of  pregnancy,  1185 

Concealment  of  unchastity  or  prior  mar- 
riage, 1185 

Degree  or  nature'of  fraud,  1184 

Ecclesiastical  law,  1183 

Evidence  of  fraud,  1187 

False  claim  of  pregnancy  by  future  hus- 
band, 1 187 

Fraud   in    obtaining    marriage  license, 

1187 
In  general,  1183 

Misrepresentations  as  to  character  and 

wealth,  1184 
Undue  influence,  1187 
Guardian,  see  infra,  Consent  of  Parent  or 

Guardian. 
Historical  review,  1161 
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MARRIAGE,  cont'd. 
Illegal  marriage,  1211 

Civil  and  criminal   liability   for  illegal 
marriage,  1222 

Criminal  liability  of  person  celebrating 
marriage,  1223 

Liability  of  officer  granting  license,  1222 

Liability  of  parties  to  marriage,  1223 
Illegitimate  child,  1 175 
Impotency,  1165 

Age  of  parties,  1169 

Burden  of  proof,  1167 

Definition,  1165 

Delay  and  acquiescence,  1168 

Evidence,  1167 

Incapacity  must  be  incurable,  1166 

Incapacity  subsequent  to  marriage,  1166 

Insincerity  of  petitioner,  1168 

Nature  of  proof,  1167 

Party  entitled  to  relief,  1166 

Triennial  cohabitation,  1167 

Where  decree  denied,  1168 
Indian  marriages,  1216 
Infancy,  1169 
Insanity,  1161,  1218 

Ability  to  transact  business,  1162 

Date  of  insanity,  1161 

Degree  of  mental  capacity,  1162 

Drunkenness,  1164 

Evidence  of  insanity,  1163 

Idiocy  and  imbecility,  1163 

Insane  delusions,  1162  . 

Insanity  arising  after  marriage,  ii6e 

Time  of  marriage,  1161 
Intent,  1181 

Jactitation  of  marriage,  1217 
Jurisdiction,  12 18 

As  derived  from  statute,  1219 

Fraud,  duress,  lack  of  consent,  and  in- 
sanity, 1218 

In  the  absence  of  statute,  1218 

Marriage  void  on  account  of  prior  mar- 
riage, 1218 

Voidable  marriages,  1219 
Justices  of  the  peace,  1192 
Licenses,  set  infra,  Statutory  Regulations. 
Mental  capacity  of  parties,  1161 

Affirmance  after  recovery,  1165 

Capacity  to  understand  contract,  1161 

Collateral  attack,  1 165 

Drunkenness,  1164 

Effect  of  marriage,  1164 

Idiocy  and  imbecility,  1163 

Insanity,  see  infra,  Insanity. 

Statutes  prohibiting  collateral  attack,  1165 

Void  and  voidable,  1164    Ministers,  1192 
Miscegenation  (see  Miscegenation),  1216 
Misrepresentations,  see  infra,    Fraud  AND 

Error. 

Mistake,  see  infra.  Fraud  and  Error. 
Negroes,  see  infra,  Miscegenation. 
Nullity  of  marriage,  see  Nullity  of  Mar- 
riage. 

Parent,  see  infra,  Consent  of  Parent  or 

Guardian. 
Physical  capacity,  see  infra,  Impotency. 
Pregnancy,  see  infra.  Fraud  and  Error. 
Presumptions ,  see  infra,  Evidence. 
Priest,  1192 

Prior  marriage  undissolved,  11 76 

Belief  that  prior  marriage  has  been  dis. 

solved,  1176 
Divorce  obtained  by  fraud,  1177 


MARRIAGE,  cont'd. 

Prior  marriage  undissolved,  cont'd. 

Effect  of  subsequent  divorce  dissolving 

prior  marriage,  1179 
Marriage  after  decree  of  separation,  1178 
Marriage  after  void  divorce,  1176 
Marriage  before  decree  or  divorce  made 

absolute,  1 1 78 
Marriage  before  divorce  in  effect,  1177 
Marriage  valid  by  statute  until  annulled, 

1178 

Pending  appeal  from  divorce  decree, 
II77 

Prohibition  on  guilty  parly  to  divorce 

marrying,  1179 
Validity  of  second  marriage,  1176 

Private  international  laws,  see  infra.  Con- 
flict of  Laws. 

Records,  see  infra,  Evidence. 

Relationship,  see  infra.  Consanguinity  and 
Affinity. 

Restitution  of  conjugal  rights,  1217 

Sacrament,  1160 

Slavery,  1169 

Curative  acts    declaring  slave  marriage 

valid,  1171 
Incapacity  to  consent,  1169 
Ratification  emancipation,  1170 
Repudiation  after  emancipation,  1170 
Validity  of  marriage,  1170 

Solemnization  of  marriage,  1193 
American  doctrine,  1194 
Criminal  liability  of  person  celebrating 

marriage,  1223 
Decree  of  council  of  Trent,  1193 
English    statutes    regulating  marriage, 
1195 

Informal  marriage  valid,  1194 

Marriage  not  conforming  to  statutory  regu- 
lations invalid,  1196 

Marriage  not  conforming  to  statutory 
regulations  valid,  1195 

Nature  and  validity  of  informal  marriage, 
IIQ3 

Requirements  of  canon  law,  1193 
Requirements  of  common  law,  1193 
Statutes  in  the  United  States  regulating 

marriage,  1195 
Statutes  validating  marriages  where  cer- 
tain forms  are  omitted,  1197 
Status,  1 169 
Statutes : 

Curative  acts  declaring  marriages  valid, 
1216 

Statutory  regulations,  1190 
Bond  to  secure  license,  1191 
Clergymen,  1192 

Consent  of  parent  or  guardian,  see  infra, 

Consent  of  Parent  or  Guardian. 
Consuls,  ng2 
Justices  of  the  peace,  1192 
License,  1191 
Ministers,  1192 

Persons  authorized  to  perform  ceremony, 

1192 
Priest,  1192 

Publication  of  banns,  1190 
Solemnization  of  marrriage,  see  infra,  SOL- 
EMNIZATION of  Marriage. 
Validity  of  marriage  before  unauthorized 
person,  1193 
Threats,  1189 
Undue  influence,  1187 
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MARRIAGE,  cont'd. 

Validity  and  effect  of  marriage,  1200 

Curative  acts  declaring  marriages  valid, 
1216 

Illegal  marriage,  1211 

Voidable  marriage,  1210 

Void  marriage,  1209 
Voidable  marriage,  1210 
Void  marriage  (see  Nullity  of  Marriage), 

1209 
Witnesses,  1198 

MARRIAGE  ARTICLES,  1223 

MARRIAGE  BROKERAGE,  1223 

3IARRIAGE  PORTION,  1223 

MARRIAGE  SETTLEMENTS,  1224 
Antenuptial  settlements,  1225 
As  between  the  parties,  1227 
As  to  creditors  and  purchasers,  1230 
Capacity  of  parties,  1232 
Conflictof  laws,  1241 
Consideration,  1230,  1233 
Construction,  1240 

Contract  not   extinguished  by  intermar- 
riage of  parties,  1227 
Divorce,  1230 

Enforcement,  see  infra,  Enforcement. 
Form  and  execution,  1234 
Fraud,  1228 

Inadequacy  of  wife's  provision,  1228 
Infants,  1233 
In  general,  1225 

Parties  bound  by  valid  antenuptial  con- 
tract, 1227 

Property  or  rights  affected,  see  infra,  PROP- 
ERTY or  Rights  Affected. 

Recording  acts,  1237 

Release  of  dower,  1229 

Relinquishment  of  marital  property  rights, 
1226 

Revocation,  alteration,  or  forfeiture  after 

marriage,  1229 
Settlements  in  favor  of  strangers,  1232 
Settlements   regulating   property  rights, 

1225 

Statute  of  frauds,  see  infra,  Statute  of 
Frauds. 

Statutes  affecting  creditors,  1231 
Validity  and  binding  effect,  1225 
Conflict  of  laws,  1241 

Consideration  (see  infra,  Post-nuptial  Set- 
tlements), 1227,  1228,  1233 
Postnuptial  settlements,  1247 
Validity  as  to  creditors  and  purchasers, 
1230 

Construction,  1240 
Creditors,  1230 
Definition,  1225 
Divorce : 

Effect  of  divorce,  1230 
Dower,  1240 

Release  of  dower,  1226 
Enforcement,  1242 

Appointment  of  trustee,  1245 

By  whom  enforceable,  1244 

In  general,  1242 

Reformation,  1243 

Satisfaction  by  legacy  of  portion  secured 

by  settlement,  1246 
Specific  performance,  1242 
Evidence,  1232 

1443 


MARRIAGE  SETTLEMENTS,  cont'd. 
Fraud  (see  infra,   Post-nuptial  Settle 

ments),  1228 
Fraud,  statute  of,  1235 

Fraudulent  sales  and  conveyances,  see  infra. 

Post-nuptial  Settlements,  1230 
Future-acquired  property,  1239 
Homestead,  1240 
Legacy : 

Satisfaction  by  legacy  of  portion  secured 
by  settlement,  1246 
Post-nuptial  settlements,  1247 
Consideration,  1247 
Form  and  execution,  1253 
In  general,  1253 
Recording  acts,  1253 
Fraudulent  sales  and  conveyances,  1247 
General  nature,  1247 
Validity  and  binding  effect,  1247 
Adequacy  of  consideration,  1249 
As  between  the  parties,  1247 
As  to  children,  1252 
As  to  subsequent  purchasers,  1252 
Consideration,  1248 
Creditors,  1248 
Fraud,  1248 
Proof  of  fraud,  1251 
Undue  influence,  1248 
Valuable  consideration,  1248 
Voluntary  settlements,  1250 
Private  international  law,  1241 
Property  or  rights  affected,  1238 
Dower,  1240 

Extent  of  rights  affected,  1238 
Future-acquired  property,  1239 
Homestead,  1240 
In  general,  1238 

Widow's  statutory  allowance,  1240 
Recording  acts,  1237,  1253 
Refoimation  of  contract,  1243 
Specific  performance,  1242 
Statute  of  frauds,  1235 

Effect  of  performance,  1236 
In  general,  1235 
Undue  influence,  1228,  1248 

MARRIED,  1254 

MARRIED  WOMEN,  1254 

MARSHAL,  1254 

MARSHALING  ASSETS,  1255 
Admiralty,  1271 
Applications  of  doctrine,  1269 
Admiralty,  1271 

Bankruptcy  and  insolvency,  1272 
Homestead  doctrine,  1269 
Voluntary  conveyances,  1271 
Bankruptcy  and  insolvency,  1272 
Character  of  fund,  1262 
Common  debtor,  1259 
Contract : 

Whether  right  founded  on  contract,  1259 
Definition,  1256 
Distribution,  1264 

Exceptions,  see  infra.  Limitations  AND  Ex- 
ceptions to  Doctrine, 
Foreclosure,  1264 
Homestead,  1269 
~  junction,  1263 
In  general,  1263 
Staying  waste,  1264 

To  prejudice  of  paramount  creditor,  1263 
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MARSHALING  ASSETS,  cont'd. 
Inverse  order  of  alienation,  1273 
After-acquired  lands,  1278 
Character  of  incumbrance,  1277 
Creator  of  incumbrance,  1277 
Enforcement  of  principle,  1281 
General  principle,  1273 
How  priority  determined,  1282 
Incumbrance  part  of  purchase  price,  1280 
Laches,  1278 

Lands  contemporaneously  sold,  1280 
Lands  conveyed  to  volunteers,  1278 
Lands  in  different  states,  1278 
Lands  sold  by  tenants  in  common,  1278 
Lands  sold  subject  to  incumbrance,  1279 
Limits  of  application,  1278 
Measure  of  purchasers'  liability,  1276 
Necessity  for  warranty.  1276 
Notice  to  subsequent  part  purchaser,  1282 
Parcels  conveyed  to  same  person,  1281 
Purchase  money  unpaid  by  prior  grantee, 
1281 

Release  of  parcel,  1282 
Release  of  personal  liability  of  mortgagor, 
1283 

Right  of  prior  grantee  superior  to  right  of 

subsequent  lienor,  1276 
Rule  in  Iowa  and  Kentucky,  1274 
Scope  of  principle,  1277 
Jurisdiction : 

Properties  in  different  jurisdictions,  1262 
Liabilities  of  paramount  creditor,  1267 

For  release  of  security  with   notice  of 

junior  incumbrance,  1267 
For  release  of  security  without  notice  of 

junior  incumbrance,  1260, 
Limitations  and  exceptions  to  doctrine,  1283 
Beneficiaries  under  charitable  devises  and 

bequests,  1284 
Common  debtor,  1283,  1285 
Creditors  of  different  persons,  1285 
Paramount  creditor,  1285 
Persons  against  whom  doctrine  cannot  be 

enforced,  1284 
Persons    having    equities   equal    to  or 

superior  to  those  of  junior  creditor,  1284 
Persons  who  cannot  enforce  doctrine,  1283 
Under  special  circumstances,  1285 
United  States  as  creditor,  1285 
Unsecured  creditors,  1284 
Volunteer,  1284 

Where  both  claims  are  in  one  person,  1286 
Where  both  funds  are  not  within  control 

of  court,  1286 
Where  junior  creditor  is  barred  by  laches, 

1287 

Where  junior  creditor  is  bound  to  senior 

creditor,  1286 
Where  one  security  is  given  in  exoneration 

of  other,  12S6 
Where  only  one  fund  is  chargeable,  1286 
Where  paramount  creditor  has  superior 

right  to  one  fund,  12S7 
Where  title  is  claimed,  1287 
Where  two  funds  do  not  exist  when  doc- 
trine invoked,  1286 
Location  of  funds,  1262 
Methods  of  enforcing  doctrine,  1263 
Nature  of  the  doctrine,  1256 
Notice  of  junior  creditor's  claim,  1206 
Actual  notice,  1266 
Examples,  1266-J267 
Nature  of  notice,  1266 


MARSHALING  ASSETS,  cont'd. 
Notice  of  junior  creditor's  claim,  cont'd. 

Paramount  creditor  entitled  to  notice,  1266 
Release  of  security  with  notice  of  junior 

incumbrance,  1267 
Release  of  security  without  notice  of  junior 

incumbrance,  1269 
Sufficiency  of  notice,  1266 
Notice  to  subsequent  part  purchaser,  1282 
Rights  of  paramount  creditor,  1 264 
Burden  of  proof,  1265 

Marshaling  not  enforced  to  injury  of  para- 
mount creditor,  1264 

Nature  and  sufficiency  of  notice  of  junior 
creditor  s  claim,  1266 

To  full  and  prompt  payment  and  all  avail- 
able legal  remedies,  1264 

To  notice  of  junior  creditor's  claim,  1266 
Subrogation,  1264 

Subrogation  against  bona  Jide  purchaser  or 

incumbrancer,  1260 
Subsequent  conveyances  or  incumbrances, 

1260 
Time: 

Time  at  which  junior  creditor's  right  be- 
comes fixed,  1259-60 
Voluntary  conveyances,  1271 

MARSHALING  DECEDENTS'  ESTATES, 

1288 
Aliens,  1377 
Assumption  of  debt,  1329 
Acts  insufficient  to  constitute  assumption,  1329 
Acceptance   of   devise  or  conveyance 

subject  to  incumbrance,  1239 
Acts  of  agent  or  personal  representative, 
1331 

Contract,  bond,  or  covenant  to  discharge 

incumbrance,  1330 
Payment  of  interest  or  part  payment  of 

principal,  1331 
Voluntary  discharge  of  decedent's  debt 
by  heir  or  devisee,  1331 
Acts  sufficient  to  constitute  assumption,  1331 
In  general,  1331 
New  contract,  1331 
New  mortgage,  1331 
Receipt  of  mortgage  money  a  test,  1332 
Taking  morigage  as  part  of  purchase 
price,  1332 
Tn  general,  1329 
Charge  of  Debts,  1336 

Alienation  of  lands,  1347 

Charge  on  personalty  in  exoneration  of 

other  personalty,  1345 
Charge  on  realty  in  exoneration  of  other 

realty,  1344 
Charge  on  realty  in  exoneration  of  personalty, 
1338 

Burden  of  proof,  1339 

Charge  of  debts  on  mixed  fund,  1342 

Devise  on  condition,  1340 

Devise  on  particular  property  to  pay 

debts,  1341 
Express  charge  of  debts  on  land,  1341 
In  general,  1338 

Intent  must  clearly  appear,  1339 
What  constitutes  charge,  1339 
Charge  whether  in  rem  or  in  personam, 
1342 

Debts  included  in  charge,  1343 
Effect  of  creditor's  resort  to  fund  not 
charged,  1348 
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MARSHALING  DECEDENTS'  ESTATES, 
cont'd. 
Charge  of  debts,  cont'd. 

Effect  of  nonacceptance  of  charge,  1349 
Exoneration  of  descended  lands,  1345 
Exoneration  of  specific  devises  from  con- 
tribution inter  se,  1344 
Failure  of  purpose  of  exoneration,  1346 
Liability  of  lands  after  alienation,  1347 
Purchaser's  liability  in  respect  to  applica- 
tion of  purchase-money,  1348 
Remedies  of  creditors,  1346 
Rule  of  marshaling  applied,  1375 
Suits  in  equity  to  enforce  charge,  1346 
Trusts-for  payment  of  debt  distinguished 

from  charge,  1343 
What  constitutes  charge,  1336 
Devise  to  executors,  1338 
Devise  to  one  of  several  executors,  1338 
Early  rule,  1336 
Modern  rule,  1336 
Charge  of  legacies,  1349 

Charge  for  maintenance  and  support,  1360 
Charge  on  lands  specifically  devised,  1356 
Blending  personalty  and  realty  in  dis- 
position not  residuary,  1358 
Direction  to  devisee  to  pay  legacies,  1357 
Discretion  for  payment  of  legacies,  1356 
General  charge  of  legacies,  1356 
In  general,  1356 
Charging  equalizing  portions,  1361 
Devises  in  succession,  1360 
Discharge  of  charge,  1367 
Bond  by  devisee,  1368 
Death  of  legatee,  1369 
Failure  of  legacy,  1369 
Lapse  of  devisee,  1368 
Merger,  1368 

Nonacceptance  of  devise,  1369 
Partial  failure  of  devise,  1369 
Payment  and  release,  1367 
Purchase  of  legacy  by  devisee,  1368 
Revocation  of  devise,  1368 
Statute  of  limitations,  1369 
Waste  or  loss  of  assets  primarily  liable, 
1368 

Effect  of  charging  debts  on  real  estate,  1361 
Effect  of  Residuary  clause,  1354 

Blending  real  and  personal  estate  in  re- 
siduary clause,  1354 
In  general,  1354 
Enforcement  of  charge,  1363 

Enforcement  against  purchaser  from  de- 
visee, 1366 
Personal  liability  of  devisee,  1365 
Right  of  legatee  to  possession  of  land 

charged,  1365 
Suit  in  equity,  1363 
Equitable  conversion  of  realty,  1360 
"  Estate,"  1353 

Formal  requisites  of  wills  charging  real 
estate,  1362 

General  effect  of  charging  legacy  upon 
order  of  assets,  1362 

In  general,  1349 

Intention  of  testator,  1350 

Circumstances  tending  to  show  inten- 
tion, 1351 
Condition  of  estate,  1352 
Disposition  of  personal  estate,  1352 
Effect  to  be  given  prior  decisions,  1353 
Extrinsic  circumstances,  1351 
In  general,  1350 


MARSHALING  DECEDENTS'  ESTATES, 

cont'd. 
Charge  of  legacies,  cont'd. 
Intention  of  testator,  cont'd. 

Order  ol  disposition  of  property,  1351 
Relationship  of  legatee  and  devisee  to 

testator,  1352 
Subsequent  investment  of  personalty  in 
realty,  1353 
Land  devised  to  executor,  1358 
Legacies  in  codicil,  1359 
Power  of  sale  given  executors,  1360 
Rule  of  marshaling  applied,  1375 
Charities,  1380 

Application  of  rule,  1380 
Effect  of  charging  other  legacies  on  land, 
1381 

Effect  of  directions  by  testator,  1381 
Effect  of  modern  statute,  13S1 
Effect  of  statute,  1382 

Requisites  of  testamentary  direction,  1382 
Rule  stated,  1380 

Rule  where  statutes  of  moitmain  are  not 

in  force,  1382 
Valid  use  preferred  to  invalid  use,  1381 
Common-law  and  statutory  liability  of  heirs, 

devisees,  and  legatees,  1293 
Death  of  legatee  or  distributee,  1298 
Devstavit,  1298 
Effeci  of  devastavit,  1294 
Liability  of  heirs  and  devisees  at  common 

law,  1293 

Liability  of  heirs  and  devisees  by  statute, 
1293 

Liability  of  legatee,  1297 
Liability  of  purchaser  from  heirs  or  dev- 
isees, 1296 

Personal  liability  of  heirs  and  devisees, 
1295 

Refunding  inter  se,  1299 
Remedies  of  creditors  at  common  law,  1297 
Remedies  of  creditors  by  statute,  I2gg 
Remedies  of  creditors  in  equity,  1298 
Subordination  of  legacies  to  debts,  1297 
Voluntary  payment  by  executor,  1299 

Contribution  between  co-heirs,  1308 

Debts,  see  infra,  Charge  of  Debts;  Order 
of  Liability  of  Assets. 

Devastavit,  see  infra,  Common-law  and 
Statutory  Liability  of  Heirs,  Devisees, 
and  Legatees. 

Devisees,  see  infra,  Common-law  and  Stat- 
utory Liability  of  Heirs,  Devisees,  and 
Legatees. 

Dower,  1321,  1323,  1324 

Encumbered  specific  bequest,  see  infra,  Exon- 
eration of  Encumbered  Specific  Be- 
quest. 

Equitable  conversion,  1360 
Exoneration  of  encumbered  lands,  1317 

Assumption  of  debt,  see  infra,  Assumption 
of  Debt. 

Circumstances  affecting  general  rule,  1324 
Covenant,  1320 

Devise  subject  to  incumbrance,  1324 

Dower  lands,  1321 

General  rule,  1317 

Incumbrance  of  former  owner,  1327 

Assumption  of  debt,  see  infra,  ASSUMPTION 

of  Debt. 
General  rule,  1327 

Heir  or  devisee  both  personal  repre- 
sentative and  residuary  legatee,  1328 
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MARSHALING  DECEDENTS'  ESTATES, 

cont'd. 

Exoneration  of  encumbered  lands,  cont'd. 

Insufficiency  of  personal  estate    to  pay 

debts  and  legacies,  1325 
Lands  descended,  1322 
Lands  devised,  1323 

Mortgage  of  wife's  property  for  husband's 

debt,  1320 
Order  of  application  of  assets,  1322 
Purchase  money  of   lands  payable  out 

of  personalty,  1319 
Rights  of  incumbrancer,  1320 
Statutory  provisions,  1332 

In  England,  1332 

In  the  United  States,  1333 

Rights  of  mortgagee  unaffected  by  New 
York  statute,  1334. 
Exoneration  of  encumbered   specific  bequest, 

1335 

Bequest  of  shares  of  stock,  1336 
Devise  of  partnership  leasehold,  1336 
Exceptions  to  general  rule,  1335 
General  rule,  1335 

Insufficiency  of  personal  estate,  1335 
Liability  incident  to  the  property,  1335 

General  legacies  and  devises,  see  infra.  Order 
of  Liability  of  Assets. 

Heirs,  see  infra,  Common  law  and  Statu- 
tory Liability  of  Heirs,  Devisees  and 
Legatees. 

Incumbrances,  see  infra,  Exoneration  of 

Encumbered  Lands. 
Lapsed  shares,  1309,  1311 
Legacies  and  devises,  see  infra.  Charge  of 

Legacies  of  Liability  of  Assets. 
Common-law  and  Statutory  Liability  of 

Heirs,  Devisees  and  Legatees. 
Limitation  of  actions,  1306,  1369 
Order  of  liability  of  assets,  1 300 
General  legacies  and  devises,  131 2 

Contribution  between  general  legatees, 

1312 
In  general,  1312 
In  general,  1300 
Lands  descended,  1307 

Contribution  between  coheirs,  1308 
General  rule,  1307 
Lapsed  shares,  1309 

Liability  of  heir  for  rents  and  profits, 
1309 

Liability  for  payment  of  debts,  1300 
Liability  for  payment  of  legacies,  1302 
Paraphernalia,  1313 
Personal  estate,  1300 

Rights  of  secured  creditors,  1303 
In  England,  1303 
In  the  United  States,  1303 
Minority  rule  in  United  States,  1303 
Rights  of  parties  after  full  or  partial 

payment,  1304 
Statutory  provision,  1304 
Statutory  rule,  1303 
■Realty  devised  or  personalty  bequeathed  to 
pay  debts,  1304 
Delay  to  creditors,  1305 
Effect  of  trust  to  pay  debts  upon  statute 

of  limitations,  1306 
Equality  between  specialty  and  simple 

contract  creditors,  1305 
General  rule,  1304 
Qualification  of  rule,  1305 
Resort  to  realty  unnecessary,  1305 


MARSHALING  DECEDENTS'  ESTATES, 

cont'd. 

Order  of  liability  of  assets,  cont'd. 
Specific  devises  or  bequests  subject  to  charge 
of  debts,  1309 
Contribution  under  charge  of  debts,  1310 
Encum  be  red  lands  descended  or  devised, 
1311 

In  general,  1309 

Lapsed  shares,  1311 
Specific  legacies  and  devises  not  charged 
with  debts,  131 3 

Contribution  between  specific  legatees 
and  devisees,  1313 

Effect  of  devise  to  heir,  1316 

Effect  of  insolvency  of  legatee  or  devi- 
see, 1317 

Effectof  payment  of  outlawed  debt,i3i7 
Effect  of  release  of  creditor,  1317 
General  rule,  1313 
Minority  rule,  1316 
Rents  and  profits,  1313 
Specific  legacies  first  liable,  1316 
Paraphernalia,  1313,  1379 
Personal  estates , see  infra,  Order  of  Liabil- 
ity of  Assets. 
Real  property,  see  infra.  Exoneration  of 
Encumbered  Lands;  Order  of  Liability 
of  Assets. 
Rule  of  marshaling  applied,  1370 
Between  general  creditor  and  incumbrancer, 
1372 

Effect  of  statutes,  1372 

Subrogation  to  lien  of  mortgage,  1372 

Subrogation  10  lien  of  unpaid  vendor, 

1373 

Between  specialty  and  simple  contract  credit- 
ors, 1370 

Effect  of  statutes,  1372 

In  general,  1370 

Limitations  of  rule,  1371 
In  favor  of  charities,  see  infra,  Charities. 
In  favor  of  creditors,  1370 
In  favor  of  heirs  and  devisees,  1377 

In  favor  of  devisee  against  heir,  1378 

In  favor  of  one  devisee  against  another, 
1378 

Right  of  reimbursement  on  discharge  of 

specific  lien,  1378 
Subrogation  to  rights  of  creditor  against 

personal  estate,  1377 
In  favor  of  legatees,  1373 
Aliens,  1377 
Annuitants,  1373 

Effect  of  statutory  liability  of  land  for 

debts,  1374 
In  general,  1373 

Rule  not  applied  in  favor  of  residuary 
legatees,  1377 

Rule  not  applied  to  land  in  foreign 
jurisdiction,  1377 

Subrogation  to  lien  of  mortgage,  1376 

Subrogation  to  rights  of  creditors  against 
lands  devised,  1374 
Effect  of  charge  of  debts,  1375 
Effect  of  charge  of  legacies,  1375 
Effect  of  devise  to  heir,  1374 
In  general,  1374 

Subrogation  to  vendor's  lien,  1376 
In  favor  of  widow,  1379 

In  favor  of  charities,  13S0 

In  respect  to  dower,  1379 

In  respect  to  paraphernalia,  1379 
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MARSHALING  DECEDENTS'  ESTATES, 

cont'd. 

Rule  of  marshaling  applied,  cont'd. 
In  general,  1370 

Jurisdiction  of  probate  courts,  1382 
Secured  creditors,  see  infra,  ORDER  OF  LIA- 
BILITY of  Assets. 
Specific  beguest,  see  infra.  Exoneration  of 

Encumbered  Specific  Bequest. 
Specific  devises  or  bequests  subject  to  charge  of 
debts  sfe  infra,  Order  of  Liability  of 
Assets. 

Specific  legacies  and  devises  not  charged  with 
debt,  see  infra,  Order  of  Liability  of 
Assets. 

Statutory  liability,  see  infra.  Common  Law 
and  Statutory  Liability  of  Heirs,  Devi- 
sees and  Legatees. 

Subrogation,  see  infra.  Rule  OF  MARSHALING 
Applied  ; 

Surrogates,  1382 

MARITAL  RIGHTS,  1078 

MASTER  AND  SERVANT  (see  Livery- 
stable  Keepers). 
Liens : 

Implied  liens  for  services,  8 
Loans : 

Liability  of  borrower,  469 
Lost  property,  582 

MASTER  OF  VESSEL,  see  Maritime  Liens 
Marine  Insurance. 

MECHANICS'  LIENS  (see  Logs  and  Lum- 
ber): 
Lot,  585 

"MERCHANDISE." 

Marine  insurance,  959 

MERGER. 

Liens,  34 

MISCEGENATION. 

Indians,  1173 

Mulatoes,  1173 

Prohibition  statutes,  1172 

Statutes  prohibiting  intermarriage,  1172 

MISTAKE  (see  Limitation  of  Actions): 
Liens : 

Improvements  and  repairs,  20 
MONE  Y,  see  Loans. 

MORTGAGES  (see  Limitation  of  Actions; 
Marshaling  Assets;  Marshaling  De- 
cedent's Estates). 

Liens  and  mortgages  distinguished,  6 

MUNICIPAL  AID. 

Local  option,  490 

MUNICIPAL  CORPORATIONS  (see  Local 
Option;  Mandamus;  Markets): 
Limitation  of  actions,  191 

Livery-stable  keepers,  see  Livery-STABLE 
Keepers. 

MUNICIPAL  SECURITIES,  see  Man- 
damus. 


MURDER  AND  MANSLAUGHTER: 
Lying  in  wait,  2 
Liege,  2 
Liens,  2 

Loans  distinguished  from  mutuum,  464 

NA  VIGABLE  IV A  TERS,  see  Logs  and  Lum- 
ber. 

NAVIGATION  : 

Management  of  ship,  707 

NE  W PROMISE,  see  Limitation  of  Actions. 
NEW  TRIAL,  see  Mandamus. 
NOTARIES  PUBLIC. 
Mandamus,  807 

NOTICE,  see  Life  Insurance;  Limitation  of 
Actions;  Limited  Partnership;  Local  Op 
tion;  Logs  and  Lumber. 

NUISANCES  : 

Livery-stable  keepers,  430 

Fact  that  stable  is  well  kept  no  defense  to 

action  for  nuisance,  430 
Livery  stable  held  to  be  a  nuisance  in 

particular  case,  430 
Livery  stable  not  a  nuisance,  430 
Restraining  erection  of  livery  stable,  430 

NULLITY  OF  MARRIAGE,  1218 

Alimony,  1221 

Decree  of  annulment,  1 120 

Effect  on  marriage  relation,  1220 

Effect  on  property  rights,  1221 

Effect  on  status  of  children,  1221 
Defenses,  12 19 

Delay,  1220 

Estoppel,  1220 

Ratification,  1220 

Special  defenses  to  divorce  suit,  1219 

Statute  of  limitations,  1220 

Waiver,  1220 
Divorce  distinguished  from,  1218 
Domicil,  1219 

Grounds  for  annulment,  1219 
Restoration  of  property,  1221 

OCCUPATION,  BUSINESS   AND  PRIV- 
ILEGE TAXES  : 

Livery-stable  keepers,  431 

OFFICIAL  BONDS,  see  Mandamus. 

OFFICERS  OF  CORPORA  TLONS,  see  Man- 
damus. 

ORDERS,  see  Liens. 

ORDINANCES : 

Lotteries,  593 

PARAPHERNALIA,  see  Marshaling  De- 
cedents' Estates. 

PAROL  EVIDENCE,  see  Liquidated  Dam- 
ages; Lost  Papers  and  Records. 

PARTNERSHIP  (see  Limited  Partnership): 
Loan,  456 

Partnership  and  loan  distinguished,  456 

PART  PAYMENT,    see    Limitation  of 
Actions. 

PATENTS  : 

Machinery,  605 

PA  YMENT,  see  Limitations  of  Actions. 
PENALTIES,  see  Liquidated  Damages. 
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PENSIONS : 

Mandamus,  824 

PERILS  OF  THE  SEA,  see  Marine  Insur- 
ance. 

PLEDGE  AND  COLLATERAL  SECUR- 
ITY: 
Liens : 

Liens  and  pledges  distinguished,  6 
Waiver  by  taking  pledge,  30 
Loans • 

Pledge  distinguished  from,  464 

POLICE  POWER : 

Local  option,  495 

POSTAL  LA  WS,  see  Lotteries. 

PREMIUM,  see  Life  Insurance. 

PRESCRIPTION : 
Light  and  air,  116 

Ancient  lights,  116 

Custom  of  London,  117 

English  doctrine,  11G 

English  prescription  act,  117 

Possession  of  light  and  air  cannot  be 
adverse,  119 

Reasons  for  United  States  rule,  119 

Two  tenements  held  by  two  tenants  under 
common  landlord,  117 

Unfinished  and  unoccupied  house,  117 

United  States  doctrine,  118 

What  constitutes  interruption  of  the  en- 
joyment, 117 

PRIVATE  INTERNATIONAL  LAW  (see 

Marriage): 
Life  insurance  : 

Assignment,  90 
Limited  partnership,  343 

Lex  loci  contractus,  343 

Liability  of  special  partner  governed  by 
law  of  state  where  organized,  343 

Organization  for  purpose  of  doing  busi- 
ness in  foreign  state,  343 

Transactions   in  foreign  state    not  pro- 
hibited. 343 
Lotteries,  598 

Marriage  settlements,  1241 

PROBABLE  CAUSE  (see  Malicious  Prose- 
cution): 
Malicious  abuse  of  process,  632 

PROCESS,  see  Malicious  Abuse  of  Process. 

PROHIBITION  (see  Local  Option): 
Mandamus,  721,  857 

PROSECUTION',  see   Malicious  Prosecu- 
tion. 

PROXIMATE  AND  REMOTE  CaUSES, 
see  Marine  Insurance. 

PUBLIC  LANDS  : 

Location,  516 

PUBLIC  OFFICERS  (see  Mandumus): 
Local  Option : 

Election  officers,  504 

QUESTIONS  OF  LAW  AND  FACT,  see 
Malicious  Prosecution. 

QUO  WARRANTO  : 

Mandamus,  770,  771,  722 

RAFTING,  see  Logs  and  Lumber. 


RAILROADS  (see  Mandamus): 

Location,  517 
RECEIPT  : 

Liens : 

Effect  of  receipt  in  full,  33 

RECORDING  ACTS  (see  Limited  Partner- 

ship;  Loans): 
Marriage  settlements,  1237,  1253 

RECORDS,  see  Limitation  of  Actions;  Lost 
Papers  and  Records;  Mandamus. 

REFERENCES : 

Mandamus,  837 

RELEASE : 

Light  and  air,  127 

REMAINDERS : 

Liens,  21 
Life  tenant,  38 

REMOVAL  OF  CA  USES,  see  Mandamus. 

REPAIRS,  see  Liens. 

REPLEVIN,  see  Mandamus. 

REPRESENTA  TIONS,  see  Life  Insurance, 

RESCISSION  see  Limitation  of  Actions. 

RES  GESTAE : 
Life  insurance,  107 

RES  JUDICATA : 
Mandamus,  723,  767 

Decision  not  on  merits  no  bar  to  second 

application,  723 
Decision  on  merits  operates  as  res  judu 
cata,  723 

REWARDS,  see  Lost  Property. 

SAFE  DEPOSIT  COMPANIES  (see  Loan, 
Trust,  and  Safe-Deposit  Companies): 
Liquidated  damages,  418 

SCA  LING,  see  Logs  and  Lumber. 

SEAMEN : 

Maritime  liens,  1116 

SECONDARY  EVIDENCE : 

Lost  papers  and  records,  575 
Malicious  prosecution,  697 

SEDUCTION: 

Limitation  of  actions,  166 

SERVICE  OF  PROCESS : 

Mandamus,  834 

SET-OFF,  RECOUPMENT  AND  COUN- 
TER-CLAIM (see   Limitation  of  Ac- 
tions): 
Life  insurance,  106 

SPECIFIC  PERFORMANCE : 

Mandamus,  722 

Marriage  settlements,  1242 

STABLES,  see  Livery-stable  Keepers. 

STATUTES  (see  Local  Option): 
Directory  statutes  : 
Mandamus,  731 
Mandatory  statutes : 

Mandamus,  730 

STA  TUTES  OF  LIMIT  A  TIONS,  see  Limi- 
tation of  Actions. 
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STENOGRAPHERS : 

Mandamus,  807 

STIPULATIONS  : 

Mandamus,  838 

STOCK,  see  Lost  Papers  and  Records;  Man- 
damus. 

STREETS  (see  Mandamus): 
Light  and  air,  120 
Macadamize,  603 

STUMP  AGE,  523 

SUBROGATION  (see  Marshaling  Assets): 
Liens,  26 

SUICIDE,  see  Life  Insurance. 

SUNDAYS : 
Life  insurance : 

Where  day  of  payment  falls  on  Sunday,  52 

SUPERSEDEAS   AND   STAY  OP  PRO- 
CEEDINGS : 

Mandamus,  838 

SURETYSHIP,  see  Liens;  Limitation  of 
Actions. 

SURROGATES  (see  Mandamus): 
Marshaling  decedents'  estates,  1382 

TELEGRAPH  AND  TELEPHONE  COM- 
PANIES : 

Mandamus,  877 

TENDER : 

Liens,  33 

THREATS  : 

Malicious  prosecuiion,  696 

TORTS  : 

Malice,  625 


TRESPASS: 

Malicious  mischief  distinguished  from,  634 

TROVER  AND  CONVERSION  : 

Logs  and  lumber,  547 

TRUST  COMPANIES,  see  Loan,  Trust  and 
Safe-deposit  Companies. 

TRUSTS  (see  Marriage  Settlements): 
Limitation  of  actions : 

Trustee  and  cestui  que  trust,  186 

UNITED  STATES  COURTS,  see  Limita- 
tion of  Actions;  Mandamus. 

UNLIQUIDATED  DAMAGES,  see  Liqui- 
dated Damages. 

USAGES  AND  CUSTOMS  (see  Life  Insur- 
ance) : 
Liens  : 

Credit  by  usage  of  trade,  n 
General  liens  may  arise  from  the  usage  of 
trade,  9 

Lien  resulting  from  established  usage  of 
particular  trade,  7 

WAR: 

Life  insurance : 

Interruption  of  payment  by  war,  52 

WARRANTIES,  see  Life  Insurance. 

WATER  COMPANIES : 

Mandamus,  877 

WILLS,  see  Mandamus. 

WITNESSES  : 

Mandamus,  837 

WOMAN  : 

Man,  705 
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